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Representative Gene Thenriault, Chairman

Page Two
April 4,2000

Is it your intent to include commercial buildings in this House Bill? State regulation by the State
Fire Marshals office and the Department of Labor are major factors in considering commercial

work.

. Within the state of Alaska we have 193 ICBO certified inspectors, 6 full member ASH!
inspectors, and numerous TABI and TAPMO inspectors as well as specialty inspectors
certified through ACT and other organizations. The budget amount shown on the current
fiscal note may not cover the amount of activity required for this program.

A quick summary of my background includes building inspection in Alaska since 1983 and the
position of past president for the Alaska Central Chapter 0f ICBO. | also served on the housing
inspectors committee for the same Chapter. We worked closely with the AHFC to create the
new home inspection program and the Alaska Module that is currently being ased today. This
program has been a great success in this state and has helped set the standard for all lenders in

the state to follow.

1 do.support proper regulation of the inspection trade so please look at the overall picture. What
we need is a basic minimum standard to build to for residential and commercial construction.
Wc should then come in with a private inspection program for all trades.

So far the only written support that | have seen are 3 letters from the Real Estate industry.
Where is the other industry support, such as the homebuilders, other inspector groups, or the

public consumers?

Thank you for your consideration in this matter.

Sincerely,

cc: Representative Norman Rokeberg
Mal-Su-Home Builders
Alaska Central Chapter ICBO
Anchorage Home Builders
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Representative Norman Rokeberg
SUBJECT: SECTIONAL ANALYSIS: 11B 207/(JUD)

HOUSE BILL 207: “A BILL RELATING TO LICENSURE AND
REGISTRATION OF INDIVIDUALS WHO PERFORM HOME INSPECTIONS”

FROM: Representative Norman Rokeberg
DATE: March 28,2000
SECTION 1.

Limits the legal actions against a licensed and registered home inspector to actions
brought against a home inspection report, within a year of a written home
inspection report and only to lawfully disclosed home inspection report information.
It makes any contract provision limiting the liability of a home inspector to the cost
of the home inspection report as contrary to public policy and void. The penalty that
a court may impose is not more than $500 for each violation. It defines applicable
home inspection, real estate transaction and residence.

SECTION 2.

Delineates prohibited acts relating to home inspectors, including, prohibiting:
Getting an extra fee to perform repairs on any structure that the individual or the
company has prepared a home inspection report in the past 12 months;

Inspecting for a fee any property that they have a financial interes

Offering or delivering compensation for referral of business;

Disclosing information from a home inspection report, without written consent from
the home inspection client or the client’s representative or within one year after the
date of the report, unless to a subsequent client who requests a home inspection of
the same premises;

Accepting compensation from more than one interested party for the same services
without the written consent of all interested parties;

Accepting a commission or allowance, directly or indirectly, for work for which the
individual or company is responsible;

Accepting a fee payable or contingent fee for a report, based on the conclusions,
preestablished findings, or the close of escrow. It defines home inspection,
Intentionally, real estate transaction and residence. It makes violation of this section
a class A misdemeanor.

Sectional Analysis 03/28/2000 I1B 207(JUD)IINR/tjm
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March 22,2000

Tte Honorable Norman Rokeburg
Alaska House of Representatives

State CaRitoI Building
Juneau, Alaska

Subject: HB 207, Licensure of Home Inspectors

Dear Representative Rokeburg:

Thank you for sharing a copy oxthe latest draft of HB 207, an Act relating to licensure of
home inspectors. Staffhere at AHFC is reviewing the proposed CS, and wc will
endeavor to attend the hearing on Friday to express our support and comments.

Since 1992, AHFC has been mandated by state law for new homes to meet minimum
standards of construction for building codes and energy efficiency in order to qualify for.
Building codes are set to the standards of inspection by the International Conference of
Building Officials (ICBO), and AHFC administers the guidelines for the Building Energy
Efficiency Standards (BEES).

Establishing state licens.ng procedures for home inspectors will provide better protection
for home buyersin Alaska. AHFC would like HB 207 to allow licensed home inspectors
to approve home for mortgages that can be purchased by the corporation. Sections 4 and
5 of the draft would mrVe this change to current law.

These comments arc based on discussions with AHFC staf$ and based on AHFC'’s long
and successful history of providing secondary mortgage financing. InFY99, AHFC
purchased 3,889 single family loans at a loan volume of over $502 million. AHFC was
establliﬂed t|nt 1971, and has issued roughly $12 billion in bonds to finance housing
across the state.

| will endeavor to be available at hearings on this legislation to answer any questions or
offer comments as necessary.

JbhfrBitney, Legislative Liaiso™
Alaska HoUsing Finance Corporation

mHou9mq For all Alaskans" a J

RECEIVED
MR 232D
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ALASKA ASSOCIATION OF REALTORS, INC.

741 SW IM 80TMrt, Suite 100 e Ancftorao*, Atuk* 99503
Tetephona 907-MS-7133 «Fax 907-901-1779

REALTOR ®

March 21.2000
Representative Rokeberg
State Capi-ol

Juneau, Alaska 99801-1182

Dear Representative Rokeberyg,

The Alaska Association of REALTORS with over 1,100 members statewide supports House Bill
207 with the following recommended changes to version B of the Bill.

A Delete the following language fromHB 207. Sec. 8.57.810 lines 2-7.

LSec. 08.57.810 Legal actions against home inspector. A person may not
ring an action against an individual licensed or registered under this chapter based on
the content of or omissions in awritten home inspection report prepared by the inspector

unless the action is bought _
{1} by the person who contracted and paid for the report; and
2) within one year after the date of the written report]

gggt\évc?rki ng grouf agrees that the bill would enhance consumer protection if this section were

B. Delete the following language fromthe bill. Section 8.57.900- lines 3-6.
[AS 08.48.101 and 08.48.221 and regulations adopted under theses statutes to use the seal

ofan engineer or architect if the individual affixes the individual’s seal to the home
}gg%prttﬁon report, signs the report, or puts the individual’s registration number on the

I
The Alaska Association of REALTORS encourages the passage of HB 207 with these

;rgﬁ é/(\e/orki ng group agrees that this section should be replaced with a to be defined grandfather

Sincerely, NI,
3 2000

Jim Wakefield
2000 President

REALTOR* * a raoWarad maik aUMn idarif*aa a prataaaianal in
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tentative Rokeberg
Sta& Capitoi
Jura ou, Alaska 99801-1182

Dea Representative Rokeberg,

TheUlaaka Association of REALTORS withover 1,100 members statewide SEPports
HotAe Bill 207 relating to the Ifccosure and registration of individuals who perform borne

inspection™,

We Agree a Board of Home Inspectors should be established to regulate the practice of
hom(>Inspections and establish education requirements and standards of practice for
inspectors.

The Alaska Association of REALTORS encourages the passage of HB 207.

Received

HARO 62000

Jim Wakefield
2000 president
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_ Tuesday, March 21,2000
Representative Norma Rokeberg

After reviewing the most recent work draft ofHouse bill 207/B dated 3/16/2000. 1 feel
that it does what was originally intended. That is, to give some measure of protection to
home buyers and sellers.

While at the same time it allows for a growing group of professional home inspectors to
help regulate themselves.

Thanks,

1 Rick Jmas
Associate Broker

Rick Jarvis
cns, C«P, REBAC

m m

Properties, Inc.

2600 Cordova, #100
Ancftorege, Alaska 99903
Offico: (007) 276-2761

Direct: (907) 257-0136
Fax:(007)278-2761

Email: ngarefaOalaskaJMt
WM>Pag*: wab-m.oom/rioldafvla/
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Representative Norman Rokeberg

SPONSOR STATEMENT
HB207

“An Act relating to the licensure and registration of individuals who perform home
inspections; relating to home inspection requirements for residential loans purchased or
approved by the Alaska Housing Finance Corporation; relating to civil actions by and against
home inspectors; and providing for an effective date”

HB207 will protect consumers and the home inspection industry by licensing home
inspectors in Alaska.

Consumers deserve assurance that the home inspector they hire is competent, and that
they have recourse against inspectors that are not. HB207 accomplishes this by establishing
licensing qualifications such as registration, insurance, and proof of competency via a written
and practical examination. Home inspectors will also be required to provide consumers with
an inspection report, using a standardized checklist comprised of elements deemed necessary

by the industry for a thorough home inspection.

A faulty inspection could have serious consequences for consumers, particularly when
they are buying or selling a home. Common sense dictates that home inspectors must be held
accountable for their work. This limits legal actions against a licensed and registered home
inspector to a written home inspection report not more than one year old and/or lawfully
disclosed. Also, the penalty the court may impose is not more than $500 for each violation.

_ | have met with representatives from the industry who agree licensure for home
inspectors is a worthy goal. It will establish a competency level which will protect the name of

the profession and shield consumers from faulty inspections.

| urge you to support this legislation.

03/28/00 11B 207(JUD) version LS0132\C Lauterbach 03/28/00
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HOUSE BILL NO. 209 ALASKA SCIENCE & TECH FOUNDATION GRANTS

"An Act amending the size of grants for which the Alaska Science and Technology Foundation must allocate at least
50 percent of endowment income and amending the maximum amount of the ({rant that the Alaska Science and
Technology Foundation may award for development of the Kodiak launch complex and Fairbanks satellite ground

station space park; and providing for an effective date."
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FISCALNOTE

STATE OF ALASKA BELL NO. HB 209
1999 LEGISLATIVE SESSION
Revision Date/Time (Note if correction) Dept. Affected DCED
Title "An act amending the size of grants for which the BRU AK Science & Technology Foundatio
ASTF must allocate at least 50% of endowment income..." Component AK Science & Technology Foundatio
Sponsor House Finance
Requester House Finance Component Serial No. 2012
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY2002 FY2003 FY2004 FY 2005
Personal Services 0.0
Travel 0.0
Contractual 0.0
Supplies 0.0
Equipment 0.0
Land & Structures 0.0
Grants & Claims 0.0
Miscellaneous 0.0

TOTAL OPERATING 0.0 on o] 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 | | |
CHANGE IN REVENUES ( ) | 0.0 | | |
FUND SOURCE (Thousands of Dallars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY99) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
The bill allows for increased grants that would be appropriated separately. ASTF earnings are

appropriated annually by the Legislature so the legislative oversight of ASTF remains unchanged.

Prepared by =~ Tom Lawson, Director L Phone  465-2506
Division Division of Administrative "eij&iaes * Date/Time 4/29/99 10:02 AM
Approved by Commissioner Date 4/29/99
Agency Commerc”rid Ecprib)fic p*velopment

PREPARER TO PROVig£/ALL gNATRIBUfION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governors Legislative Office
(Row 10/98) 99fnforvxiSIOMB Page 1or1



FISCALNOTE

STATE OF ALASKA BILL NO. HB 209
1999 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected DCED

Title "An act amending the size of grants for which the BRU AK Science & Technology Foundatio
ASTF must allocate at least 50% of endowment income..." Component AK Science & Technology Foundatio
Sponsor House Finance

Requester House Finance Component Serial No. 2012
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2000 FY 2001 FY2002 FY2003 FY2004  FY 2005
Personal Services 0.0

Travel 0.0

Contractual 0.0

Supplies 0.0

Equipment 0.0

Land & Structures 0.0

Grants & Claims 0.0

Miscellaneous 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

|CAPITAL EXPENDITURES 0.0

CHANGE IN REVENUES ( J | 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 GO
Estimate of any current year (FY99) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page ifnecessaryj
The hill allows for increased grants that would be appropriated separately. ASTF earnings are

appropriated annually by the Legislature so the legislative oversight of ASTF remains unchanged.

Phone  465-2506
Date/Time 4/29/99 10:52 AM

Date 4/29/99

Prepared by Tom Lawson, Director S o ?
Division Division of Administrative $erfj\<fes #

Approved by Commissioner

Agency Commerc”rid Ecprfojnic Ps velopment

PREPARER TO PROViIq|/ALL qOTIRIBI>TION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution informretion, call the Governor's Legislative Cffice
Page lorl
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ALASKA SCIENCE & TECHNOLOGY FOUNDATION

— Putting Inngvation to Work for Alaska —

Sponsor Statement

Current Statute

The current statute governing the Alaska Science sc Technology Foundation
(AS 37.17.) provides that the “the Board may award the following grants up to
$5 million to AIDEA or the Alaska Aerospace Development Corporation for the
development of the Kodiak Launch Complex and the Fairbanks satellite ground

station space park.” (AS 37.17.090 (k)(".),

The statute also provides "Except for grants awarded under (k) of this section, and
under 37.17.225 not less than 50% of endowment income that is distributed to
grantees by the foundation in a fiscal year must be for grant payments in that fiscal
year 0f $100,000 or less, exclusive of other funding. (AS37.17.225).” Section (k)
refers to ASTF’s authority to finance the 1) Kodiak Launch Complex at up to $5M
and 2) the low-rank coal water fuel project at UAF at up to $4M.

ASTF has a $101 M endowment the earnings of which are appropriated each year
by the legislature. ASTF projects aim to use the development and implementation
of science or technology to increase the state’s goods-producing economic base by
creating new markets, replacing current imports or expanding exports.

Problem Statement
There are four problems with the current statute:

1) The $100 K amount has not been inflation adjusted since the original statute
was passed in 1988.

2) Even with the exemption of the Kodiak rocket and Fairbanks coal project F.om
counting toward the $100 K limit, this limit is now acting as a constraint for

funding the larger commercialization projects that have the most immediate
ability to create Alaskajobs. A majority of ASTF projects now includes more

'ment

TeI%PW%IQ%%
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Sponsor Statement Page Two

3) of innovative technology by building small manufacturing plants or larger
technology development projects. It makes little sense for ASTF to be
constrained from the larger, later stage technology commercialization deals
which can have an economic impact sooner rather than later.

3) ASTF has already granted AADC $5M to match $17M in federal funds to
construct the Kodiak Launch Complex. AADC is now requesting an additional
$5M lirom ASTF to complete construction of the Kodiak Launch Complex. This
amount has been reviewed by AIDEA and ASTF. The amended amount
authorizes ASTF to expend an additional $6 M or a total of $11 M to date. The
additional $1 M could to be expended over the next three years for marketing and
development of an Alaska aerospace industry; this SIM will not be needed to
complete KLC construction. At project completion, the anticipated $10 M in state
construction funds will match $29,300,000 in federal funds. $5 M in construction
funds from the state will be required by July 1999 to complete construction and
keep the complex on schedule for commercial and additional military launches.
Raising the amount ASTF is authorized to fund AADC is not a guarantee that the
full additional $6 M will be expended by ASTF. Itjust removes the statutory
barrier to ASTF considering a grant application for any additional funds.

4. Smaller, early stage projects are already encouraged by ASTF’s active small
grant program for projects under $20 K of ASTF funds. In the last four years
ASTF has funded 91 small grants under $20 K and 99 grants over $20 K. To date,
it is the ability ofa potential project to meet published technical and economic
criteria (see www.astf.org) rather than the siZe of the project that determines
whether a project is funded. So larger projects do not crowd out smaller projects.

ASTF Projects

ASTF funds both Knowledge (science) and Technology (proprietary) projects.
Technology projects arc funded at the proof-of-concept, prototype and
commercialization stage. The later stage commercialization phase is often more
than $100 K of ASTF funds with a larger private sector match to use technology to

process natural resources or use innovative technology to manufacture a final
product.


http://www.astf.org

Sponsor Statement Page Three

Tnthe last year such larger-scale Technology projects over the $100 K limit
include:
« innovative technology to process fish into seafood,
« assist sawmills to produce graded lumber,
«  remove pinbones from salmon so Alaska can produce ahigh-grade
finished producer,
«  co-finance an Anchorage plant to produce fresh vegetables for pre-
packaged salad sales and increase production of fresh M'at-Su

produce.
Recent Knowledge projects over S100K include:

«  work with regulatory agencies and mining companies on research to
address the contentious water quality issues of total dissolved solids,
produce localized seismic maps of the Anchorage Bowl to determine
whether buildings are over-designed for local soil conditions (added
cost) or under-designed (imperil lives),

. demonstrate for the mining community new techniques to integrate
geotcchnical, topographic, and recently declassified subsurface radar
tools in airborne and satellite maps to assist mineral exploration.

Effect of Proposed Changes

The proposed change will give ASTF the authority to consider increasing from $5
million to $11 million its commitment to AADC and thereby finance the $5 M
completion of the Kodiak Launch Complex and $1 M of potential support for
potential marketing and aerospace industry development over the next three years.
The second proposed change will give ASTF discretion to fund larger projects as
long as at least 50% of expended funds arc in projects which annually that total
less than $250,000. No matter what size, all projects must meet published
technical and economic criteria.

Fiscal Impact

None. ASTF earnings are appropriated annually by the legislature so the
legislative oversight of ASTF remains unchanged.
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No:
FISCAL NOTE Bill Version: hb 209
(H) Publish Date: al 30799

STATE OF ALASKA
1999 LEGISLATIVE SESSION &\ m S
Revision Dale/Time (Note if correction) Dept. Affected DCED
Title "An act amending the size of grants for which the BRU AK Science & Technology Foundatio
ASTF must allocate at least 50% of endowment income..." Component AK Science & Technology Foundatio
Sponsor House Finance
Requester House Finance Component Serial No. 2012
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2000 Fy2001 FY2002 FY2003 FY2004 FY 2005
Personal Services 0.0
Travel 00
Contractual 0.0
Supplies 0.0
Equipment 0.0
Land & Structures 0.0
Grants & Claims 0.0
Miscellaneous 00
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES | 0.0 |
CHANGE IN REVENUES ( ) 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Cther (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY99) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
The bill allows for increased grants that would be appropriated separately. ASTF earnings are

appropriated annually by the Legislature so the legislative oversight of ASTF remains unchanged.

Phone  465-2506

Prepared by

Division Date/Time 4/29/99 10.52 AM
Approved by Commissioner Date 4/29/99
Agency

COMMITO ffE O g ft S | ION COPIES TO GOVERNOR S. LEGISLATIVE OFFICE
further distribution information, call the Governor's Legislative Office
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ALASKA SCIENCE & TECHNOLOGY FOUNDATION

— Putting Innovation to Work for Alaska —

Sponsor Statement
Current Statute

The current statute governing the Alaska Science & Technology Foundation
(AS 37.17.) provides that the "the Board may award the following grants up to
$5 million to AIDEA or the Alaska Aerospace Development Corporation for the
development of the Kodiak Launch Complex and the Fairbanks satellite ground

station space park." (AS 37.17.090 (k)(I).

The statute also provides "Except for grants awarded under (k) of this section, and
under 37.17.225 not Jess than 50% of endowment income that is distributed to
grantees by the foundation in a fiscal year must be for grant payments in that fiscal
year 0f $100,000 or less, exclusive of other funding. (AS37.17.225).” Section (k)
refers to ASTF’s authority to finance the 1) Kodiak Launch Complex at up to $5M
and 2) the low-rank coal water fuel project at UAJF at up to $4M.

ASTF has a $101 M endowment the earnings of which are appropriated each year
by the legislature. ASTF projects aim to use the development and implementation
of science or technology to increase the state’s goods-producing economic base by
creating new markets, replacing current imports or expanding exports.

Problem Statement
There are four problems with the current statute:

1) The $100 K amount has not been inflation adjusted since the original statute
was passed in 1988.

2) Even with the exemption of the Kodiak rocket and Fairbanks coal project from
counting toward the $100 K limit, this limit is now acting as a constraint for
funding the larger commercialization projects that have the most immediate
ability to create Alaska jobs. A majority of ASTF projects now includes more
mature, larger projects as well as the early stage invention type projects.
These larger projects have more private match to finance further development

4500 Diplomacy Dnve. Suite 515 Anchorage. Alaska 99508-5916

Telephone: (907) 272-4333
Fax: (907) 274-6228



Sponsor Statement Page Two

3) of innovative technology by building small manufacturing plants or larger
technology development projects. It makes little sense for ASTF to be
constrained from the larger, later stage technology commercialization deals
which can have an economic impact sooner rather than later.

3) ASTF has already granted AADC $5M to match $17M in federal funds to
construct the Kodiak Launch Complex. AADC is now requesting an additional
$5M from ASTF to complete construction ofthe Kodiak Launch Complex. This
amount has been reviewed by AIDEA and ASTF. The amended amount
authorizes ASTF to expend an additional $6 M or a total of $11 M to date. The
additional $1 M could to he expended over the next three years for marketing and
development of an Alaska aerospace industry; this $1 M will not be needed to
complete KLC construction. At project completion, the anticipated $10 M in state
construction funds will match $29,300,000 in federal funds. $5 M in construction
funds from the state will be required by July 1999 to complete construction and
keep the complex on schedule for commercial and additional military launches.
Raising the amount ASTF is authorized to fund AADC is not a guarantee that the
full additional $6 M will be expended by ASTF. Itjust removes the statutory
barrier to ASTF considering a grant application for any additional funds.

4. Smaller, early stage projects are already encouraged by ASTF’s active small
grant program for projects under $20 K of ASTF funds. In the last four years
ASTF has funded 91 small grants under $20 K and 99 grants over $20 K. To date,
it is the ability of a potential project to meet published technical and economic
criteria (see www.astf.org) rather than the size of the project that determines
whether a project is funded. So larger projects do not crowd out smaller projects.

ASTF Projects

ASTF funds both Knowledge (science) and Technology (proprietary) projects.
Technology projects are funded at the proof-of-concept, prototype and
commercialization stage. The later stage commercialization phase is often more
than $100 K of ASTF funds with a larger private sector match to use technology to
process natural resources or use innovative technology to manufacture a final

product.


http://www.astf.org
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In the last year such larger-scale Technology projects over the $100 K limit
include:
. innovative technology to process fish into seafood,
. assist sawmills to produce graded lumber,
. remove pinbones from salmon so Alaska can produce ahigh-grade
finished producer,
. co-finance an Anchorage plant to produce fresh vegetables for pre-
packaged salad sales and increase production of fresh Mat-Su
produce.

Recent Knowledge projects over S100K include:

. work with regulatory agencies and mining companies on research to
address the contentious water quality issues of total dissolved solids,

. produce localized seismic maps of the Anchorage Bowl to determine
whether buildings are over-designed for local soil conditions (added
cost) or under-designed (imperil lives),

. demonstrate for the mining community new techniques to integrate
geotecimical, topographic, and recently declassified subsurface radar
tools in airborne and satellite maps to assist mineral exploration.

Effect of Proposed Changes

The proposed change will give ASTF the authority to consider increasing from $5
million to $11 million its commitment to AADC and thereby finance the $5 M
completion of the Kodiak Launch Complex and $1 M of potential support for
potential marketing and aerospace ndustry development over the next three years.
The second proposed change will give ASTF discretion to fund larger projects as
long as at least 50% of expended funds are in projects which annually that total
less than $250,000. No matter what size, all projects must meet published

te hnical and economic criteria.

Fiscal Impact

None. ASTF earnings are appropriated annually by the legislature so the
legislative oversight of ASTF remains unchanged.
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Council of Alaska Producers
PO Box 22653  Juneau, Alaska 99802

May 7, 1999

Members of the Alaska State Senate

State Capitol
Mailstop 3100
Juneau, AK99801-1182

Re: HB 209-Relating to the Size of ASTF Grants
The Honorable Members of the Alaska State Senate;

_ The Council of Alaska Producers Is supportive of HB-209, a hill which will
increase the size ofthe grants to which the Alaska Science and "echnology
Foundation can allocate 50 percent of their endowment income. vJe feel Increasing
the size of these ?rants from $100,000 to $250,000 Is desirable as twill enable

ASTF to work on Targer and more significant projects.

ASTF has demonstrated to the Council a willingness to address issues of
concern to the mining Industry and feel _they_ﬁz)rowde_a credible means for the State to
undertake sound sciéntific reSearch which will benefit both the hard rock mining

industry and the State of Alaska.

The Council wishes to thank the members of the Senate for their ongoing
support of the hard rock mining industry In Alaska,

Sincerely,
COUNCIL OF ALASKA PRODUCERS

Stanley T. Foo
President
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HOUSE BILL NO. 211 HEALTH CARE INSURANCE
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No: |

FISCAL NOTE Bil"<er.§ion: CSHB 211 (L&C)
STATE OF ALASKA (H) Publish Date: 3/8/00

2000 LEGISLATIVE SESSION

Revision Date/Time (Note If correction) 03/06/00 Dept. Affected Community & Econonric Development

Title An Act relating lo liability for providing menaged care BRU Insurance
services, to regulation of managed care Insurance plars . ... Component Insurance

Sponsor Rokeberg
Requester (H) L&C Component No. 354

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include Inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004  FY 2005 FY 2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | I I I I

CHANGE IN REVENUES ( ) | j | (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page ifnecessary)
Sec. 21.07.020, page 7, lines 8-11 require that a managed care entity provide actuarial support to the director upon request for the

increased cost of using a non-network provider. 1t is estimated that fewer than 15 insurers have provider network provisions in their
health insurance contracts. Therefore, it Is anticipated that no additional resources will be needed to request and reviewthe
increased casts of non-network provider use,

Sec. 21.07.060, pagel3, line 17, requires theat the director approve "qualified private standard-setting organizations”. It Is estimated
that there are currently fewer than 5 of these organizations. Therefore, It Is anticipated that no additional resources will be needed
for the director to certify these "qualified private standard-setting organizations”. Also, It Is anticipated thet no additional resource
will be needed to develop reguiations, should they bo needed, to define related party as provided on page 14, lines 20-22 of this

section.

Prepared by:

Division

Approved by Commissioner Deborah B. Sedwick
Agency Community & Econ

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
Page 1ot

(Rev 10/99) 2000fn!oim.xIi/OMB

—N T+ \/



1-LS0472\W.5
Ford
4/13/00

AMENDMENT  (gT

OFFERED IN THE HOUSE
TO: CSHB 211(JUD)

Page 13, following line 27

Insert a new section to read:
"Sec. 21.07.090. Construction. This chapter may not be construed to

supersede or change the provisions of 29 U.S.C. 1001 - 1191 (Employee Retirement
Income Security Act of 1974) as those provisions apply to self-insured employers."
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Brady &Company

INCORPORATED

Brady Building
1031W. 4th Awnne, Suite 400
P.O. Bo* 107502 « Anchorage, AK 99510-7502

13 April, 2000

Representative Eldon Mulder
Co-Chair, House Finance Committee
State Capitol, Room 507

Juneau, AK 99801-1182

Representative Gene Themault
Co-Chair, House Finance Committee
State Capitol, Room 5J1

Juneau, AK 99801-IIf2

Re:  HB211
Dear Representatives Mulder and Therriault,

This morning we had a lengthy and fruitful conversation with Representative Rokeberg
regarding H8211. In the absence of any other changes, if an exemption for self-insured
plans is incorporated into the bill, any definition of "medical necessity" is eliminated, and
pending resolution of one other contract issue that Representative Rokeberg agreed to

research, we can recommend HB211 to our customers.

Thank you for your consideration.

cc:  Representative Rokeberg
Associated General Contractors of Alaska
Mechanical Contractors of Anchorage
Mechanical Contractors of Fairbanks
Steel Erectors Associations
National Electrical Contractors
Alaska Hotel and Motel Association o ,
Members of the Labor and Commerce and Judiciary Committees
Alaska State AFL-CIO
Alaska Electrical Health 8 Welfare Fund
Alaska UFCW Trust
Alaska Teamsters Welfare Trust
All Labor Organizations Sponsoring Health & Welfare Plans
Anchorage Chamber of Commerce

Brady 8 Company Clients .
Health Care Cost'Management Corporation of Alaska

Telephone: 907/276-5617 » Fwc 907/276-6292 or 907/276-6304
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FISCAL NOTE BiirYersion; csws 211(LSC)

i
STATE OF ALASKA (H) Publish Date: 3/8/00

2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) 03/06/00 Dept. Affected Community & Economic Development
Title An Act relating to liability for providing menaged care BflU Insurance

services, to regulation of managed care insurance plans. .. Component Insurance

Sponsor Rokeberg
Requester (H) L&C _Component No. 354

Expenditures/Revenues (Thousands of Dollars)
Nole: Amounts do not include Inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dallars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page ifnecessary)

Sec. 21.07.020, page 7, lines 811 require thet a managed care entity provide actuarial support to the director upon request for the
increased cost of using a norHnetwork provider. 1t Is estimated that fewer than 15 insurers have provider network provisions In their
health insurance contracts. Therefore, It Is anticipated that no additional resources will be needed to request and review the
increased costs of nor-network provider use.

Sec. 21.07.060, pagel3, line 17, requires thet the director approve ‘qualified private standard-setting organizations*. It Is estimated
thet there are currently fewer than 5 of theso organizations. Therefore, It Is anticipated that no additional resources will be needed
for the director to certify these "qualified private standard-setting organizations*. Also, It Is anticipated that no additional resource
will be needed to develop regulations, should they be needed, to define related party as provided on page 14, lines 20-22 of this

section.

Prepared by: Robert A, Loh

Division Insurance
Approved by Commissioner Deborah B. Sedwick
Agency Community & Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
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1003 GF Match
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1005 GF/Program Receipts
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Full-time
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S tate M edical Association

4107 Laurel Street » Anchorage, Alaska 99508 « (907) 562-0301 « (907) 561-2063 (fax)

April 12, 2000
Honorahle Gene Therriault RECEIVED
Co-chair, House Finance Committee

f tatj 000
O e Sentay s PR 14 190

Juneau, Alaska 99811-1182
RE: CS HB 211—Alaska's Patients’ Bill of Rights
Dear Representative Therriault:

CS HB 211 (version “W™.) contains some significant protection” for Alaska's patients. However, the job is not yet
completed. Two major issues remain—managed care entity accountability (“liability issue") and the issue
i)ertaining to the definition of “medical necessity” with its impact on the external appeal mecbanism and with
iability.

Given the short time remaining in this session and the complexity of the above two issues; ASMA feels that those
two issues cannot receive the amount of attention warranted for the Legislature to make a reasoned policy decision.
ASMA also is very aware that Congressional action is expected on the “National” Patient’s Bill of Rights (with such
action possibly having an impact on what may or may not be adopted in Alaska). Therefore, it is ASMA’s intent to
come hack to the Legislature early in the next session with separate legislation pertaining to those issues. Although,
ASMA feels that the ERJSA pre-emption of the various states regulating “quality of care™ issues bos been
significantly narrowed through recent court decisions, it is expected that the "National" Patient's Bill of Rights will
directly address that issue.

So, therefore, ASMA supports CS HB 211 version "W”, as on balance it provides important patient protections, but
the issues of “liability” and “medical necessity” still need to be addressed by the Legislature in the next session.

Thank-you for all the work you, and your committee, have done on this important legislation.
Sincerely,

fid e fie .

BY: Peter Lawrason, MD, President
FOR: The Alaska State Medical Association

kms
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09 :27A APS (907)561-7704
A laska Physicians & Surgeons, Inc.
4120 Laurel Street, Suite 206
Anchorage, Alaska 99508
Phone: s61-7705 FaxX: s61-7704
E-mail: akphys@alaska.net
April 12,2000

The Honorable Gene Therriault
Alaska State House of Representatives
Room 511, State Capitol Building
Juneau, Alaska 99811

Dear Representative Therriault;

Alaska Physicians & Surgeons supports version W. of House Bill 211. However,
we have concerns about supporting a bill that does not have a definition of
"medical necessity” nor contains a section regarding civil liability of managed

care entities.

By supporting this version of HB211, we are not waiving our commitment to
enact into law these two provisions. Given that there are only a few weeks of
session left, we will pursue enacting these sections in separaté legislation next

year.

We look forward to working with you in the future to resolve the important issues
left out of HB211.

Sincerely,

Executive Director
Alaska Physicians & Surgeons


mailto:akphys@alaska.net
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ALASKA STATE LEGISLATURE
House of Representatives

Representative Norman Rokeberg

Sponsor Statement for CSHB 211 (L&C)

Alaska Patients Bill of Rights

An Act relating to liability for providing managed care services, to regulation of
managed care insurance plans, and to patient rights and prohibited practices under
health insurance; amending Rule 602(b), Alaska Rules of Appellate Procedure; and

providing for an effective date.
Updated: March 18, 2000

Patients need assurance that the quality of their health care will not be compromised as
managed care expands. CSHB211 (L&C) requires managed care entities to provide a reasonable
standard of health care, and holds them civilly liable if they do not. It also establishes
requirements for contracts between managed care entities and their health care providers,
patients and their group managed care plans, and health care insurers and their insureds,

providing patients with the following:

access to emergency room services

availability of medical services or adequate referral options

full disclosure of treatment options

choice of health care providers, including specialists

clear descriptions of covered items and services, benefits, procedures, compensation
methods, availability (and exclusions) of prescription medications and the availability of
translation or interpreter services

a point-of-service plan option

follow-through of preapproved payment

quick utilization review decisions

opportunity for appeals of utilization review decisions

added protection from denial, reduction, or termination of payment for health care

services

In addition, this legislation gives health care providers the freedom to share all testing and
treatment options with their patients, and lets them advocate for their patients without the risk
of being penalized or terminated by the managed care entity they contract with. It also prohibits
contracts between managed care entities and health care providers from including "hold
harmless" clauses for the managed care entity or financial incentives for providers to withhold

medically necessary services.

While it streamlines the health care system, managed care may also increase the vulnerability
of patients and doctors, resulting in a lower quality of care. HB211 is necessary to ensure
continued quality health care in the face of a growing managed care industry.

| urge you to support this legislation.
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Blue Cross
Blue Shield of Alaska
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FOR IMMEDIATE RELEASE Contact: Clara Kinner
425) 670-5799
425) 670-5575 fax

Blue Cross Blue Shield of Alaska
Introduces Independent Review Program

ANCHORAGE, April 11,2000— Effective March 31, all Blue Cross Blue Shield of Alaska health plan
members have access to a binding independent review program. This service assures members of a fast and neutral
review by independent medical experts should they ever disagree with a coverage decision.

“We’re not waiting until the Federal Patients’ Bill ofRights is passed into law. And while we’re working closely

with Representative Norman Rokeberg (R -Anchorage), sponsor of the Alaska Patients Bill of Rights, we want our
members to have access to independent review services immediately,” said Jeff Davis, Executive Director and Vice
President of Blue Cross Blue Shield of Alaska. “We will contract with three independent review organizations that

will review our cases on a rotating basis.”

Blue Cross Blue Shield of Alaska contracts cover virtually all services ordered by physicians and other
practitioners. A small percentage of claims are denied, and when they are, it is almost always because the service is
not covered by the member’s contract. An even smaller percentage ofclaims are denied because the services are not
conm%ered medically necessary, or are considered within the medical profession as experimental or investigational
procedures.

“In the rare cases where these disputes arise, independent review offers an additional measure of patient
ﬁrotegtlon,” explained Eric Wall, M.D., Regional Medical Director for Blue Cross Blue Shield of Alaska, “We
nope it gives peace of mind to our members, knowing that should they ever disagree with a coverage decision, this
independent option is available.”

Under the new program, members have access to this binding mdePend_ent review once they have completed Blue
Cross Blue Shield of Alaska’s internal appeal process. Independent review organizations provide neutral medical
experts who have an “arms-lcngth” relationship with Blue Cross Blue Shield of Alaska and have no conflicts of
interest. Blue Cross Blue Shield of Alaska pays the cost of the review and agrees in advance to honor the reviewer’s
decision. This newest protection isjust one example of the many ways Blue Cross Blue Shield of Alaska
aggressively advocates for its members’ rights.

“Our goal IS to i)rovide our members with peace of mind about their health care," said Davis. “This is another step
toward that goal.”

Blue Cross Blue Shield of Alaska is part of Premcra Blue Cross which provides quality health care coveraﬁe to
more than one million people in Alaska, Washington, and Oregon. Premcra Blue Cross is an independent licensee

ofthe Blue Cross Blue Shield Association.

BE#H
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Brady Briilding
1031W. 4ih Avenue, Suite 400
P.0. Box 107502 « Anchorage. AK 99510-7502

11 April, 2000

Representative Eldon Mulder
Co-Chair, House Finance Committee
State Capitol, Room 507

Juneau, AK 99801-1182

Representative Gene Therriault
Co-Chair, House Finance Committee
State Capitol, Room 513

Juneau, AK 99801-1182

Re: HB211

Dear Representatives Muider and Therriault,

We understand the House Finance Committee is holding a hearing on H6211 at 1:00
pm this afternoon. We have been following this bill in its process through the House.
Please find attached copies of the correspondence addressed to your colleagues in

the Labor & Commerce and Judiciary Committees. We thought it would be helpful if

you or ycur staff would at least read it.

Please understand that our customers support a "Patient's Bill of Rights.” We do not
support HB211 as it is currently written, however. It would be detrimental and
costly to health care plan sponsors and their participants. This legislation was not
requested by the Alaskan public. Rather, the Alaskan physicians requested this
legislation in order to protect their interests. The primary beneficiaries of this bill are
Alaska physicians, riot patients. If you support the bill's passage in its current form,
we respectfully request the name of the bill be changed from "Patient's Bill of Rights"
to ' Physician's Bill of Rights." This new name would be more appropriate than its
current name which serves as a smokescreen to Mice the true intent of the

legislation,

We are also concerned with this bill's conflict, with the Employee Retirement Income
Security Act of IS/- (ERISA). Representative Rokeberg remains unwilling to
incorporate language to mitigate the inherent conflicts between the state and federal
regulations, as we suggested in our letter of April 8, 1000. Without this language, it
will be up to the state and federal courts to determine how plan sponsors must
juggle the restrictions Imposed by this bill which do i ot correspond with to the strict

requirements of ERISA.



V.

Hf-K. 11e IC'OOrn

We hope you will take the time to review the attached correspondence. We are
prepared to address your questions and comments, if you wish. Thank you for your

consideration.

a Senior Vice President

Associated General Contractors of Alaska
Mechanical Contractors of Anchorage

Mechanical Contractors of Fairbanks

Steel Erectors Associations

National Electrical Contractors

Alaska Hotel and Motel Association

Members of the Labor and Commerce and Judiciary Committees
Alaska State AFL-CIO

Alaska Electrical Health & Welfare Fund

Alaska UFCW Trust

Alaska Teamsters Welfare Trust

All Labor Organizations Sponsoring Health & Welfare Plans
Anchorage Chamber of Commerce

Brady S Company Clients
Health Care Cost Management Corporation of Alaska

CC:
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INCORPORATED
Brady Building
1031W. 4th Avenue, Suite 400
P.0. Box 107502 <Anchorage, AK 99510-7502
April 3/ 2000 .
To: Representative Rokeberg, Chair, House Labor & Commerce Committee
Representative Kott, Chair, House Judiciary Committee
Rs: HB211

Dear Representatives Rokeberg and Kott,

In rny role as health care consultant for a variety of large employers and health care'
Trusts, | have been following H6211 very closely, as it will have an unfavorable
impact on my clients' health care plans. On March 31, 2000, the Judiciary
Committee heard testimony on this bill. | was present in the Anchorage Legislative
Office and was prepared to testify as to the impact this bill will have on health care
plan sponsors. After starting a half-hour late, the hearing was abruptly terminated
at approximately 2:35 pm before all testimony was taken. The Committee had
received input from the medical fraternity and the insurance companies. The
Concerns of the plan sponsors - the entities that actually pay health care costs -
went unheard. Needless to say, | was extremely upset/' It seems you are more
concerned about physicians and insurance companies than those Alaskans who
actually pay the cost of health care, the plan sponsors.

Therefore, | am writing to you today to express my concerns regarding HB211 as it
is written (Version N). In general, we support a patient's bill of rights and appreciate
the changes that have been incorporated into the bill so far. However, we still have
more work to ao, as this legislation will needlessly increase plan costs as well as
increase the administrative burden for operating plans.. In addition, it creates
significant conflicts with the Employee Retirement Income Security Act of 3974

(ERISA).

First, in order to mitigate conflicts With ERISA, we suggest the following language be
incorporated into the Act:

In no event will this Act infringe upon, be in conflict with, or supercede the
provisions of the Employee Retirement Income Security Act of IS74 (ERISA),
including amendments hereto and associated regulations.

Second, we are concerned that the external appeals process will impose substantial
administrative burdens on plan sponsors and participant’'s. The process has the
potential to require three claim appeal steps before proceeding to either court or
arbitration. This is unacceptable for the average layman because of costs and lime.
We agree that an original internal appeal is necessary to determine if any errors hod
occurred. We suggest that after the initial internal appeal, participants should be
allowed to appeal to the externa! review entity and the plan sponsor's fiduciaries

jointly, ihe decision reached in this appcc! should be based on plan provisions
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(including exclusions, limitations and definitions of medical necessity) contained In
the plan document. In this way, only two appeals are required in total.

In addition, we can only support this bill if it allows plan sponsors to state their
definition of medical necessity in the health plan's plan document. Medical necessity
should not be defined In the Act. In no event should a plan sponsor be required to
pay benefits that are considered medically necessary according to the attending
physician, if those benefits are excluded by the plan. A statutory definition of
medical necessity is driven by the physicians'desire to extend coverage for patients
so that all procedures can be reimbursed without at least very limited cost control
mechanisms in place via exclusions and limitations.  Physicians should not be
allowed to dictate to plan sponsors what is or Is not covered under the plan. Plans
must be allowed to define "medical necessity” and list excluded services.

Mr, Jordan, of the Alaska Medical Association, testified that the managed care
entities "make medical decisions." They do not. Managed care entities determine
whether or not coverage is available under a plan according to the plan documents.
It Is the participant's decision whether or not to proceed with treatment, regardless

of plan coverage.

After listening to the testimony Friday, it seems the AMA and Alaska Physicians and
Surgeons wish to make certain coverage is granted regardless of the plan sponsors’
intent in drafting plan design. If the most liberal of all approaches is taken, and no
restrictions are placed upon coverage by defining medical necessity and placing
exclusions upon the plan, plan sponsors will not be able to afford benefit plans in
their current configuration. As It currently exists, this bill will increase the cost of
health care plans, therefore depleting the funds available to pay benefits. This
means the plan sponsor will have to pay more into the plan to fund the current
benefits, or reduce benefits for all procedures accordingly. Worse yet, plan sponsors,
who are just barely able to afford a health care plan in our already expensive state,
may have to cancel it because they can't afford what physicians demand.

We find it interesting that Mr. Jordan further stated the estimates of cost increases
for similar legislation were "net that high." If a health plan Is required to cover
procedures currently excluded or limited by the plan, health care costs will certainly
increase, Furthermore, if a plan is required to pay for additional administrative
appeals, administration expenses will increase as well.

This bill is Intended to benefit physicians at the expense of benefit plan sponsors.
Moreover, the name, "Patient's Bill of Rights" is misleading, because this bill Is not
intended to benefit plan participants. When asked, a member of Representative
Rokeberg's staff indicated this bill was not crafted in response to constituent
complaints about managed care. Rather, this bill originated from Alaska physician

requests.

Lastly, legislation defines a "managed care entity" as "an insurer, r hospital o1
medical service corporation, a health maintenance organization, art employer or
employee health care organization, ¢ managed care contractor that operates s group
managed care plan, or a person who has a financial interest in health care services
provided to an individual." The definition of "on employer o1 employee health care
organization" is torally unclear. Whet does it mean”
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In general, this bill appears as though it is intended to mirror the Patient's Bill of
Rights In Washington, D.C., which is currently under debate. The federal legislation
has not yet passed and will probably still be amended. HB21.1 could easily end up in
conflict with the final version of the federal bill, which means the Alaska legislature
will have spent a significant amount of fruitless time and effort. If the intent is not
to infringe upon ERISA and to mirror federal legislation, we strongly encourage
defeat of this state legislation or deferral to the next legislative session to accurately
assess the final version of the federal Patient's Bill of Rights.

As representatives of the State, we encourage you to contact those parties who are
responsible for the payment of health care costs - the plan sponsors * to help build
this legislation rather than to simply impose unworkable restrictions that will increase
revenue to physicians, and by doing so, increase Alaska's high health care costs even

further.

Senior Vice President

cc; Associated General Contractors of Alaska
Mechanical Contractors of Anchorage
Mechanical Contractors of Fairbanks
Steel Erectors Associations
National Electrical Contractors Association
Alaska Hotel and Motel Association
Members of the Labor and Commerce and judiciary Committees
Alaska State AFL-CIO
All Labor Organizations Sponsoring Health & Welfare Plans
Anchorage Chamber of Commerce
Brady & Company Clients
Health Care Cost Management Corporation of Alaska
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Brady Building
1031W. 4th Avenue, Suite 400
P.0. Box 107502 « Anchorage, AK 99510-7502

' 6 April, 2000

To: Representative Rokeberg, Chair, House Labor.& Commerce Committee
Representative Kott, Chair, House Judiciary Committee

Re: HB211, Version S

Dear Representatives Rokeberg and Kott,

On April 3, 2000, we faxed you a letter expressing our concerns about Version N of
HB211, In that letter, we encouraged you to consider the needs of health care plan
sponsors (those Alaskans who pay the cost of health care), and offered a number of

recommendations.on their behalf,

This morning, we received a copy of HB211, Version S. Upon first review, it seems
the" 100% of our r .commendations were ignored. Therefore, the comments
expressed in our April 3rd letter remain unchanged.

When we received Version S, we also learned a Judiciary Committee hearing is
scheduled tnis afternoon at 2:00pm to discuss this bill. It is troubling that the
Committee did not allow sufficient time between release of the work draft and the
scheduled nearing so that involved parties (other than physicians) have sufficient
time to rev;ew the changes and provide inpcK Some people may consider the short
time frame your strategy to Ignore constituent input. We wouldn't call it that, but we
believe it is in the best interest of Alaskans to allow your constituents a few days to
review amended legislation and provide comment in the future.

We contacted the following organizations to notify them of the changes made in
Version S. They requested us to convey their continued opposition to H6211.

Associated General Contractors of Alaska

Alaska Steel Contractors and Erectors Association
National Electrical Contractors Association

Alaska State AFL-CIO

Alaska Teamsters Welfare Trust

Alaska UFCW Health & Welfare Trust

Health Care Cost Management Corporation of Alaska

We are also confident of similar support from other organizations, but due to the
time constraints imposed by your 2:00 Committee Meeting, we have not been able

to contact them.

Telephone: 907/276-5547 « Fex: S07/276-6292 0r907/276-630;
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It IS IlkeIK that the above-named organizations' members and families re?resent 20-
25% of the population of the State of Alaska. We find It interesting that this
legislation Is opposed by the above-named or?anlzatlons and the participants they
represent, but the Comimittee continues to follow the lead of the physicians' groups
in pushing for its passaﬁe. e encourage you to consider the needs of plan Sponsors
and partiCipants, as well as the desires of physicians, when you meet this afternoon.

As we stated in our letter of April 3rd we support the concept of a patient's hill of
rights and would agree to help draft such legislation. We do_not believe HB211
Prowdes any additional patient protection not currently provided under state of
ederal law.” Rather, we helieve HB211 protects the Ph sician community, and
patients and plan sponsors would be adversely affected by passage of this hill.

Sincere!:

"Hl Burgan _
Senlo'r Vice President

cc: Al organizations listed above
All Brady & Company clients
Governor Tony Knowles



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907)465-2029 Juneau. Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St.. Rm 329

MEMORANDUM March 16,2000

SUBJECT: Sectional Summary of CSHB 2 11(L&C).

TO: Representative Norman Rokeberg

Attn: Janet
FROM: Michael F. Ford

Legislative Counse

You have requested a sectional summary of the above-described bhill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill and the bill itself is the best statement of its contents,
If you would like an interpretation of the hill as it may apply to a particular set of

circumstances, please advise.

Section 1. Short title for section 3.

section 2. Imposes civil liability on managed care entities for certain health care acts.
Creates a defense to the civil action and certain exclusions to liability.

Section 3. Imposes certain J)rovisior_ls that must be included in a contract between a health
care provider and a managed care entity. Specifies that certain provisions cannot be included
in a contract hetween a health care provider and a managed care entity. Prohibits an
indemnification clause ina contract between a provider and a managed care entity. Requires
that group managed care plans include certain contract provisions. Imposes certain
requirements regarding a covered persons choice of a health care provider, including a non-
network option, continuing treatment by a health care provider whose contract is terminated,
and notification when a provider contract is terminated for cause. Specifies that medical and
financial information concerning a covered person or applicant is confidential. Establishes
an external appeals mechanism for covered persons. Adds a provision regarding religious

nonmedical providers.
section 4. Makes a violation of As 21.07 an unfair insurance trade practice.

section 5. Prohibits a health carc insurer from limiting information on care or treatment.
Requires that treatment decisions be made by a licensed health care provider trained in the
area in question and that denial of coverage occur only after consultation with the treating



Representative Norman Rokeberg
March 16, 2000
Page 2

provider. Establishes a private cause of action for enforcement of rights created under this
section.

Section 6. Repeals a duplicative provision of law.
Section 7. Provision that indirectly amends Rule of Appellate Procedure 602(b).

section 8. Effective date for sec. 21.07.050(h).
Section 9. Effective date.

MFF:pl
00-092.plm
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

- - TATE OF ALASKA State Capitol
é?o(\))z)(gg% 186%?2%5%65 2450 > 0 . Juneau. Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

February 10, 2000

SUBJECT: Managed care - (CSHB 211(L&C))

TO: Representative Norman Rokcberi®
Attn: Janet

FROM: Michael F. Ford 4.

Legislative Counsel

You asked two questions regarding CSHB 211(L&C). First you asked if the last sentence
in sec. 21.07.030(a) covers a situation when the insured has other insurance that provides
non-network coverage. The answer is yes. Second, you asked if there is a conflict between
a managed care plan and astatute, which prevails. While the legislature cannot change the
terms of an existing managed care plan, the legislature can dictate the terms of a managed
care plan entered into or renewed after the law takes effect. So ifthere is a conflict between
the provisions of amanaged care plan and statute, the statute prevails unless the contract was
in existence prior to the law taking effect. See AS 21.42.265.

Please contact me ifyou have further questions.

s



.Memorandum Opinion 95-0654

LEGALITY OF PREFERRED PROVIDER ORGANIZATIONS
IN ALASKA

April 21, 1995

I. INTRODUCTION

This is in response to your memorandum dated April 13, 1995, by
which you requested an opinion on the following question: "Are Pre-
ferred Provider Organizations (PPOs) legal in Alaska?" Our conclusion
is that they are lawful, although there is no enabling legislation for

1. BACKGROUND

PPOs are a relatively recent development in the health care delivery'
arena. For much of this century, traditional indemnity insurance,
whether chrough individual or group insurance policies, provided the
primary means for health care reimbursement. In the last few decades,
due in large part to the trend of disproportionately large increases in
health care costs, alternatives to pure indemnity insurance evolved.
Many of these alternatives fall under the rubric of managed care and
have a primary purpose of cost containment. For instance, in the 1970s,
statutory enabling laws for health maintenance organizations (HMOS)
were created.1Alaska enacted its version of the HMO model law (AS
21.56) in 1990. However, to date there are no licensed HMOs in Alaska.

In the 19S0s. PPOs developed as a managed care device.-LIPPOs are a
fee-for-service alternative to traditional health insurance. Due to their
dramatic growth they soon became a central feature of health care

financing and delivery reform.

The PPO. also referred to as a preferred provider arrangement
(PPA),J involves purchasers managing the cost of health care through
contracting with a group of doctors or hospitals ("preferred” or "net-
work" providers). The salient characteristics of the preferred provider
arrangement are as follows. In exchange for discounted fees for ser-
vices, the providers receive a guaranteed supply of patients and a
commitment to quick turnaround on claims payments. Providers also
typically agree to comply with utilization review procedures intended to
reduce inappropriate or unnecessary care. Through a bulk purchase of
medical services, purchasers have the advantage of being able to choose
providers based on competitive pricing, which is expected to result in

AGO-235
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cost savings. Patients are offered financial incentives such as reduced or
eliminated copayments or deductibles if they use designated preferred
providers. PPOs are formed by a wide variety of entities — purchasers
as well as providers — including insurers, self insurers (employers),
unions, physicians, hospitals, HMOs, service corporations, and third
party administrators (often owned by insurers).1

At arecent hearing before the Senate Labor and Commerce Commit-
tee, a representative of the Division of Insurance was asked whether
preferred provider organizations (PPOs) are legal in Alaska. The divi-
sion's response that PPOs are not lawful has created some controversy.
The largest group disability4insurer in the state (Aetna Life Insurance
Co.) has been utilizing PPOs for years based in part on the division's
approval of its insurance forms. The Division of Retirement and Bene-
fits also has expressed conccr.. regarding the use of PPOs in the state
health plan. As a result, you have referred this question to the Depart-

ment of Law for a legal opinion.
M. ANALYSIS

PPOs are lawful in Alaska. While there is no enabling legislation for
PPOs, no provision of AS 21 on its face prohibits the formation of PPOs

or contracting with such entities.

By way of background, and as previously indicated in this memoran- '
dum, there is a model law developed by the National Association of
Insurance Commissioners (NAIC) entitled the "Preferred Provider .Ar-
rangements Act." Currently, over half of the states (29) have adopted
some version of the PPO modei by legislation, regulation, or bulletin.'1
Alaska has not adopted a version of the model, W hether or not it should

have is beyond the scope of this opinion.

[t is noteworthy that states have been criticized for passing laws that
impede the implementation of PPOs. Even before the creation of the
model act, legislation was introduced in Congress in 19S3 to prohibit
states from restricting the operations of the already emerging PPO
mechanism.7The existence of PPOs in the absence of enabling legisla-
tion is also evidenced by a drafting note for Section 2 of the model
(Purpose), which states: ‘The use of the term ‘allowing" in chis section is
not intended to indicate that health care insurers are acting unlawfully
in a state which has not enacted a law allowing Preferred Provider

Arrangements."3
Although federal law recognizes the PPO mechanism, it does not
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MEMORANDUM OPINION 95-OSSI

answer the question whether PPOs are legal in Alaska. In a regulation
implementing the Medicare program, the Department of Health and
Human Sendees refers to health plans having "premium structure reg-
ulated under a State insurance statute or a State enabling statute
governing health maintenance organizations or preferred provider or-
ganizations." -12 C.F.R. § 1001.952(0(2). This regulation does not man-
date the use of an enabling law for PPOs. The CHAMPUS program,
which expressly authorizes federal officials to contract with PPOs. also
does not require a state enabling statute. See 10 U.S.C. § 1095,

There are no published cases, state or federal, addressing whether
PPOs are lawful in the absence of enabling legislation. One case implic-
ity acknowledges the validity of a state PPO enabling law. In Stuart
Circle Hospital Corp. v. Aetna Health Management, 995 F.2d 500 (4th
Cir. 1993). the court held that ERISA's savings clause exempted from
federal preemption a Virginia enabling law for establishing PPOs. How-
ever, there is no federal mandate for an enabling law. Each state may

regulate PPOs as it sees fit, in the absence of congressional direction.5

Recognizing that there is no Alaska enabling law for PPOs, the Divi-
sion of Insurance has previously taken the position that certain provi-
sions of the insurance code prohibit the use of PPOs. We find this
argument unDersuasive for the following reasons.

AS -21.51.020(0)

One of the provisions the division relies upon is a prohibition appli-
cable to group disability insurers that provides in part: “The [group
disability] policy may not contain a provision requiring that services be
provided by a particular hospital or person, except as applicable to a
health maintenance organization under AS 21.S6." AS 21.54.020(a). This
law does not prohibit the use of a PPO. To begin with, HMOs, which
may contract with a PPO, are exempted. See id.!, AS 21.56.060(a). In
addition, the typical health plan utilizing a PPO gives covered individu-
als the choice of more than one provider, and often there is nn option to
use a nonpreferred provider, albeit at higher cost. Only if th covered
person is given no choice of provider would this provision be violated.

AS 21.36.090(b)

Another statute relied upon by the division as prohibiting PPOs is AS
21.36.090(b). It provides:

A person may not make or permit unfair discrimination be-
tween individuals of the same class and of essentially the same

AG0-237
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hazard in the amount of premium, policy fees, or rates charged
for a policy or contract of disability insurance or in the benefits
payable, or in any of the terms or conditions of the contract, or

in any other manner whatever.

This provision prohibits only disability (health) insurers from unfairly
discriminating against covered individuals. It is part of the Unfair
Trade Practices Act (UTPA) in Alaska's insurance code, enacted in 1966
and based upon an NAIC model. Although the legislative history for AS
21.36.090(b) is scant and has no bearing on the PPO issue, the model act
is instructive. It was adopted in 1947, well before the emergence of
PPOs and the managed care concept. DThe unfair discrimination provi-
sion at AS 21.36.090(b) is substantially the same as the corresponding
provision of the model act [Section 4(G)(2)]. The legislative history for
Section 4(G)(2) reveals that the primary concerns about unfair discrimi-
nation were in the contexts of race, sex, marital status, residence and
national origin. More recently, redlining and blackballing underwriting
practices have received attention. There is no discussion of PPOs in the
legislative history of the model. Indeed, it would be illogical for the
NAIC to adopt a PPO model act if PPOs were per so violative of the
UTPA. It is true that a PPO could violate AS 21.36.090(b) if its conduct
were unfairly discriminatory for any one of a variety of reasons. How-
ever, it is additionally possible that there would be no "unfair" discrimi-
nation if a PPO treated all individuals of the same class equally as to
costs, benefits payable or other contractual terms. In conclusion, .AS
21.36.090(b) does not prohibit the establishment of PPOs or contracting

with them.

Hospital, and Medical Service Corporation (AS 21,37)

Your memorandum also addresses hospital and medical service cor-
porations. E.g.. Blue Cross. These entities differ significantly from dis-
ability (health) insurers and are not even considered insurers. Unlike
traditional insurance companies, which are subject to the provisions of
AS 21.09, service corporations are regulated by the provisions of AS
21.S7. Service corporations are nonprofit, at least in theory, and pursu-
ant to statute. See AS 21.S7.070(2). In essence, a service corporation
delivers health care coverage through the use of two contracts. In the
first one, a service agreement, the service corporation and a participant
provider (typically a hospital or physician) agree to exchange health
care services for a set fee. See AS 21.57.140 — 21.57.150. The second

AGO-23S
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contract, called a subscriber contract, is between the service corpora-
tion and a recipient of care. Sec AS 21.S7 160. It gives the subscriber
access to health care services provided by the service conTact.

Hospital and medical service corporations have statutory authority to
contract with PPOs. See, e.g., AS 21.57.070(3), 21.57.150 (service agree-
ments with participant hospitals authorized); AS 21.57.070(4), 21.87.140
(service agreements with participant providers authorized); AS
21.57.120(8)(2), 21.57.130(a)(2), 21.37.160(b)(1), (2) (indemnity for ser-
vices by nonparticipant providers and hospitals allowed). These statutes
were enacted in 1966, well before the emergence of PPOs. They effec-
tively allow a different benefit to be provided to a subscriber by a
participant hospital or participant provider than benefits the subscriber
may access on an indemnity basis. Although none of the statutes explic-
itly reference PPOs, their language is broad enough to allow con-

tracting with PPOs.
Exclusive Provider Arrangements

Finally, your memorandum addresses “exclusive provider arrange-
ments, also referred to as “exclusive provider organizations” or EPOs.
These entities are a subspecies of PPOs. As previously indicated, for
group disability (health) insurance, AS 21.54.020(a) prohibit the use of
an EPO where the covered individual has no choice of provider. De-
pending on the circumstances, an EPO may also violate provisions of

AS 21.36.
rv. CONCLUSION
Unlike most states, Alaska does not have an enabling law for estab-

lishing and using PPOs. For the reasons indicated in this memorandum,
the .Alaska insurance code nonetheless does not prohibit the creation of

PPOs.

David G. Stebing
Assistant Attorney General

NOTES

1See generally 42 U.S.C. $3000 cticq. (Federal Health Maintenance Organization Act or
1773): Health Maintenance Organization Model Act. Vol. II. NAIC Model Latvs, Regula-

lions and Guidelines, pp. 430-1 through 430-31 (adopted 1973).

i See Gabel, Ermann. Rice do Lissovoy. The Emergence and Future of PPOI, Vol. 11,
Journal of Health Politics. Policy and Law, 305 (19S6); Preferred Prondcr Arrangements
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Act. Vol 1. NAIC Model Laws. Regulations and Guidelines, pp. 75-1 through 73-%
(adopted 19S7).

1A PPO s the group of providers whereas a PI’A is the contractual arrangement between
that group of providers and purchasers of health rare. Your April 13 199, memorandum
refers to PPOs. For the purpose of this opinion, the PPO anil PPA mechanisms arc

interchangeable.

*There an- myriad forms of PPOs whose description is beyond the scope of this opinion.
See generally Combo & Krugman, Oreign and Pricing of the PPO and EPO Products,
Practicing Law Institute, Commercial Low and Practice Course Handbook Series, Sep-

tember 25. 195

*Alaska is in the clear minnnty of states that uses the term "disability insurance” to refer
to what is commonly known as "health insurance.” See AS 21.12,050 (disability insurance
defined); AS 21.54.000 (group disability insurance defined). "Disability insurance” includes
“disability income replacement insurance."

-See Vol. 1, .V.4/C Model Laics Rcyidatione and Guidelines, pp. 75-5 through 75-5
(1903).

:See Rolph, Ginshurg & Hosok. The Reipdulian nfPreferred Pmndrr AmimjenienU, 0
Health Affairs. 32. :I3 (Fall 1957).

“Sec id p. 75-1. See aLo Statement of Commissioner Crude (Pa.). Report of Working
Group un Preferred Providers. Vol. 1, NAIC Proceedings, at 712 (1957) (“dialling note

was added to clarify the possible ambiguity").

‘Sec generally 13 U.S.C. $ 1011-12 (MeCarnn-Fergoson Act delegation of insurance
regulatory authority to states).

"'See Vol. 1V, Model Lttua, Rrg-.dclinn.i anil Guideline.”, pp. SSI).I through SS0-13 C199.1).
The NAIC's unfair trade practices model act was one nf the initial efforts at developing
uniform state legislation in response to the newly enacted McCamn-Fergiison Act. See

NAIC Proceedings, at 142-43 (1945).
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Memorandum Opinion 96-0291

OPINION ON CHOICE AND PAYMENT OF PROVIDERS
UNDER SERVICE CORPORATION BENEFITS

November 3, 1995

I. INTRODUCTION

This is in response to your memorandum dated October 9, 1995,1
through which you requested answers to the following two questions:

1 Whether patients have the right to receive care from a provider of
their choice?

Answer: Yes.

2. Whether providers are entitled to the same fees as those received
by providers who enter into contracts with a medical service corpora-

tion?

Anstcer No.
II. BACKGROUND

The above questions derive from inquiries made to the Alaska Divi-
sion of Insurance by the Alaska Dental Society (ADS). The attachment
accompanying your memorandum indicates .ADS' position that the an-
swer to both guestions is “yes." Although .ADS' inquiries are made in
the context of dental care, my analysis arid conclusions are applicable to
dentists, medical doctors, and all other properly licensed health care
providers- rendering ser.ices within the scope of their occupational
licenses. In addition, my analysis for the first question addresses tradi-
tional health insurance as well as service corporations, although a pri-
mary emphasis is placed on the latter consistent with ADS’ letter to

you.

It is initially useful to understand the nature of a service corporation.
A significant share of group health benefits in this country are provided
through "service corporations.” These health care financing entities are
not traditional fee-for-service insurers, who typically provide for health
care through indemnifying an insured after expenses are incurred. In
contrast, a service corporation generally facilitates delivery of health
care through periodic prepayments made by subscribers (recipients of
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care). See AS 21.57.0l0<a). A service corporation may, however, addi-
tionally provide subscribers with indemnity benefits. See id

AS 21.57.160(b)(2); .AS 2i.S7.190(C).

There are three types of service corporations: (1) a medical service
corporation principally provides medical or surgical services to sub-
scribers: (2) a hospital service corporation principally provides hospital
services to subscribers; and (3) a medical and hospital service corpora-
tion provides a combination of these services to subscribers. See
AS 21.57.070: AS 21.87.2S0; and AS 21.57.330(2). (3). For the purpose of
this memorandum, the term "service corporation” refers to all three of
these entities. In Alaska, there are two authorized service corporations
— Blue Cross of Washington & Alaska and Alaska Vision Services, Inc.

Service corporations are characterized by their use of two types of
contracts. In the first one, a "service agreement," the corporation and a
participant health care providerl (typically a hospital or physician)
agree to provide health care services for a set fee. See AS 21.57.1-10;
AS 21.57.150. A "nonparticipant” provider or hospital, as referenced in
AS 21.S7, is one that has noc entered into a service agreement with the
corporation. See id. AS 21.57.120(a)(2); AS 21.57.130(a)(2). In the second
type of contract, called a “subscriber contract,” a subscriber agrees to
pay a set amount in exchange for certain health care benefits provided
under the service agreement. See id AS 2.57.160; AS 21.57.190. An-
other important characteristic of service corporations is that, in con-
trast to insurance companies, service corporations must be organized
and operated in good faith as nonprofit entities. See id AS 21.57.020(a);

AS 21.57.070(2); AS 21.37.050(a); and AS 21.S7.070(2).

Blue Cross and Blue Shield organizations are typically operated as
service corporations and are the most well known types of service
corporation. Historically, Blue Cross, which pioneered the hospital in-
surance market nearly 70 years ago, provided for hospital care, and
Blue Shield provided for physicians’ services (surgical and medical ex-
penses). In 192 the Blue Cross Association and the National Associa-
tion of Blue Shield plans merged. The resulting national BlueCross
BlueShield .Association is currently comprised of 69 separate and locally
operated companies called “plans.” Blue Cross of Washington & Alaska,
an affiliate of a larger holding company, is a member of the association.
In the United States, more than SO percent of hospitals and nearly 70
percent of physicians contract directly with Blue Cross and Blue Shield
plans. Together, "Blues" plans in 1991 provided health care benefits for
7.6 million members, ultimately covering over 65 million people —
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roughly one in four Americans. Sec BlucCwss BlueShicld Association
IOQ, Fact Book; L. Kertcsz, “A blue streak for managed care,” Modem
Healthcare, p. 63 (September 12, 1994). In Alaska, the Blue Cross plan
has a large market presence, insuring about 95.000 Alaskans under
group and individual policies (subscriber contracts).

There is often confusion about how to categorize a service corpora-
tion. The confusion is created in part by the fact that although a service
corporation is not a traditional insurer, it is regulated by the state
insurance regulatory agency. In Alaska, a traditional indemnity insurer
is subject to the provisions of AS 21.09 concerning its authorization and
general financial and reporting requirements. In contrast, a service
corporation is primarily regulated by provisions of AS 21.S7. Regula-
tory oversight of a service corporation remains similar in many ways to
oversight of a traditional insurer by the division of insurance. See e.g.,
AS 21.57.1S0 (contract language must be filed with and approved by
division); .AS 21.57.190 (rates must be filed with division and may not be
excessive or unfairly discriminatory); AS 21.S7.200 (requirements for
adequate reserves); AS 21.57.210 (requirements for surplus fund);
AS 21.57.220 (investment requirements); AS 21.57.230 (requirements
for books and accounts); AS 21.57.240 (annual statement and fees re-
qguirements); AS 12.57.250 (periodic statutory examination); and
AS 21.57.260 (taxation). In addition, AS 2|.57.340 makes a service cor-
poration subject to numerous other provisions of the insurance code,
including most provisions of AS 21.09, so long as the provisions do not
conflict with AS 21.S7. A service corporation nonetheless is exempted
from some important regulatory provisions applicable to traditional
insurers. See, e.0., AS 21.57.340 (exemption from Holding Company Act
requirements of AS 21.22; and exemption from participation in guar-
anty association established by AS 21.79).

As further evidence of the confusion regarding how to categorize a
service corporation, the entity is expressly prohibited from using a
corporate business name including the word "insurance" or other terms
descriptive of an insurer or insurer business. See AS 21.57.060. .And, the
Li.S. Supreme Court has acknowledged in a case addressing what con-
stitutes “the business of insurance” that Blue Cross as well as some
members of Congress do not consider a service corporation's product to
be insurance. See Group Life & Health Ins. Co. v. Royal Drug Co., 440
U.S. 205 22S29 (1979). Nevertheless, service corporations are com-
monly referred to as insurers and as engaged in the business of insur-
ance. They are also often included within the rubric "group medical
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expense insurance.” See generally D. Gregg, Life and Health Insur-
ance Handbook, 427 (2d ed. 1964) (chapter entitled: "Group Medical
Fxpense Insurance — Blue Cross and Blue Shield" ). It is therefore not
uncommon to see service corporations (e.g., Blues) characterized as
insurance in some contexts but not as insurance in others.

1. ANALYSIS

A. A patient has the right to receive health care services from the

prxnrider ofher/his choice.

Your first question focuses on the right of a patient to choose a
provider. In the broad context of traditional health insurance, the an-
swer is that a patient (insured) has an unqualified right to seek health
care services from the provider of her/his choice. The Alaska insurance
code uses the term "disability insurance™ to refer to what is commonly
known as health insurance. For individual disability insurance policies,
the statutory requirement for payment of indemnity to a provider is
qualified by the language: "this paragraph does not require that ser-
vices be provided by a particular hospital or person." See AS 21.51.120.
Similarly, under AS 21.54.020(a) a group disability policy “may not
contain a provision requiring that services be provided by a particular
hospital or person,” except as applicable to an HMO. The Unfair Trade
Practices Act for insurance (AS 21.36) provides additional support for a
patient's freedom to choose a provider. AS 21.36.090(b) prohibits a
person from unfairly discriminating in a policy or contract of disability
insurance. An insurer limiting a patient’s ultimate right to use the
provider of her/his choice — regardless of provision for payment —

violates this provision.

Provisions of AS 21.S7, the chapter regulating service corporations,
also acknowledge the freedom to choose. As previously addressed, in
the typical situation the service corporation enters a contract with "par-
ticipating" providers. See AS 21.S57.120(a)(l) (medical and surgical ser-
vices); AS 21.S7.130(a)(l) (hospital services). However, this does not
preclude a subscriber from obtaining services of a nonparticipating
provider. AS 21.S7 expressly authorizes a service corporation to provide
indemnification for services provided by nonparticipant providers. See
id. AS 21.57.120(a)(2) (indemnity for medical and surgical sen ices);
AS 21.57.130(a)(2) (indemnity for hospital services).

It is necessary to distinguish that although a service corporation has
the right to offer coverage extending payment to a nonparticipant pro-
vider, the corporation is not obligated to provide for indemnity of a
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nonpa: Jcipant provider. The right to provide a subscriber "indemnity
in a reasonable amount" (AS 21.57.120(a)(2) and AS 21.57.130(a)(2)) is
not a mandate. The following provisions support this conclusion.
AS 21.57.160(b)(2) requires that a subscriber contract must include "the
benefits, if any, to which the subscriber is entitled on an indemnity
basis. . ." (emphasis added). And, it is noteworthy that the minimum
service benefits which must be provided through a subscriber contract
apply only to participant providers and participant hospitals. See id.

AS 21.57.170.

As further support of a subscriber's right to choose a provider, a
PPO, which allows health care recipients a choice from among a group
of providers, is not prohibited by the insurance code. See generally 1995
Op. Att'y Gen (Apr. 21; 661-95-0654). A service corporation may con-
tract with a PPO as a participant provider. For service corporation
subscribers, thir, means they can choose to receive health care from
among providers who have entered a service agreement, presumably at
a lower (negotiated) fee. However, even if a service corporation con-
tracts with a PPO, its subscribers still have the option to use a nonpar-
ticiDant provider outside the PPO, See AS 21.57.120(a)(2);

AS 21.37.130(a)(2).

The Unfair Trade Practices Act provides further support for the
conclusion that i subscriber may seek treatment from the prbvidcr
she/he chooses. AS 21.36.090(d) prohibits unfair discrimination in the
group context agoins“ a provider rendering health care under a service
or indemnity type tontract issued by a nonprofit corporation (c.y., ser-
vice corporation).- The prohibition applies whether the provider is a
participant (having entered a service agreement) or nonparticipant.

And finally, AS 21.57.160(c) provides as follows:

A (subscriber] contract may not restrict the subscriber's right
to free choice of provider or hospital, but must restrict benefits
to be provided on a service basis to services rendered by par-

ticipant providers and participant hospitals.

This provision, which corresponds with AS 21.57.170, reflects that a
subscriber has an unqualified right to choose a provider.

B. A nonparticipant provider is not entitled to the same fees as a
participant provider in the absence of a contractual provision to the

contrary.
While a subscriber has the freedom to use the health care provider of
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her/his choosing, payment for services rendered by a nonparticipant
provider is subject to terms of the subscriber contract. The insurance
code provides that indemnification of a nonparticipant provider must be
in a “reasonable amount" See AS 21.37.120(a)(2) (medical and surgical
services); AS 21.57.130(a)(2) (hospital services). And, as required by
statute, the language used by a service corporation in a subscriber
contract must be filed with and approved by the division of insurance.
Sec AS 21.57.1S0. This filing requirement applies to contract language
providing for indemnification when a subscriber uses a nonparticipant
provider.4 In practice, when the division receives a subscriber contract,
it reviews the filing for compliance with applicable provisions of the
insurance code, including those of AS 21.57.120(a)(2) and
AS 21.37.130(a)(2) requiring that indemnity to nonparticipant providers
must be “reasonable” in amount These provisions do not require that
the amount to be indemnified must be equal to the amount paid for a
covered benefit under a service agreement. In light of these provisions,
AS 21.57 leaves a service corporation discretion to pay a nonparticipant
provider less than a participant provider for the same covered service.
Payment of different amounts, depending on whether a provider is a
participant or nonparticipant, is not unfair discrimination. See

AS 21.36.090(d).

Please do not hesitate to contact me if you have any questions.

David G. Stebing
assistant Attorney General

notes

11 received ynur memo on October “5, 1005.

+ In the context of a service corporation, "provider" is denned as "a physician, dentist,
osteopath, optometrist, chiropractor, nurse midwife, or other licensed health care practi-

tioner." AS 21 ST-UoCQ).

“"Participant provider” and “participant hospital" mean a person (or hospital) that has
entered Into a service agreement with a service corporation. AS 21.37.330(5) and (6),
These statutorily derined terms are not synonymous with the concept “preferred pro-
vider" as used in the context of a preferred provider organisation (PPO).

“See AS 21.12.050. Disahility insurance is not the same as disability income replacement
insurance.

AGO0-2-16

O iJIW, NILS Publishing Compa:\lr%



.MEMORANDUM OPINION DR{(231

"This provision does not apply to individual coverscos.

"There is an exception from the tiling requirement for certain contractual language (c 4,
endorsements, forms of uniijue character), See AS 21.57.1hO(a).

AGO-247

£ I73). NILS Publishing Company



§ 21.36.0S0 ALASKA INSURANCE LAWS

§ 21.36050 Boycott, coercion, and intimidation

A person may not enter into an agreement to commit, or by any
concerted action commit, an act of boycott, coercion, or intimidation
resulting in or tending to result in unreasonable restraint of, or monop-

oly in, the business of insurance.
History.—} I. ch. 120. SLA 1966.

§ 21.36.090 Unfair discrimination

(@) A person may not make or permit unfair discrimination between
individuals of the same class and equal expectation of life in the rates
charged for a contract of life insurance or of life annuity or in the
dividends or other benefits payable thereon, or in any other of the terms

and conditions of the contract.

(b) A person may not make or permit unfair discrimination between
individuals of the same class and of essentially the same hazard in the
amount of premium, policy fees, or rates charged for a policy or con-
tract of health insurance or in the benefits payable, or in any of the
terms or conditions of the contract, or in any other manner whatever.

(c) A person may not make or permit arbitrary or unfair discrimina-
tion between insureds or property having like insuring or risk chorac- .
ten'stics, in the premium or rates charged for a policy or contract of
property, casualty, surety, marine, wet marine or transportation insur-
ance, or in the dividends or other benefits payable on the insurance, or
in the selection of it, or in any other terms and conditions of the

insurance.
Text of subjection (d) effective until Ja.nua.nj I. 1009

(d) Except to the extent necessary to comply with AS 21.42.365 and
AS 21.56, a person may not practice or permit unfair discrimination
against a person who provides a service covered under a group health
insurance policy tnat extends coverage on an expense incurred basis, or
under a group service or indemnity type contract issued by a health
maintenance organization or a nonprofit corporation, if the service is
within the scope of the provider's occupational license. In this subsec-
tion. "provider” means a state licensed physician, dentist, osteopath,
optometrist, chiropractor, nurse midwife, advanced nurse practitioner,
. ituropath, physical therapist, occupational therapist, psychologist,
psychological associate, or licensed clinical social worker, or certified

direct-entry midwife.
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§ 21-54.015 ALASKA INSURANCE LAWS
the employee or member and to whom benefits are payable; if depen-
dents are included in the coverage, only one certificate need be issued

for each family unit;

(3) aprovision that to the group originally insured may be added from
time to time eligible new employees or members or dependents, as the
case may be, in accordance with the term3 of the policy.

History.—} I, eh. 120, SLA 1966; §69, ch. 56, SLA 199%, tit. 9-9-96.

§ 21.54.015 Rate discrimination prohibited

Rates charged for a group health insurance policy may not be exces-
sive, inadequate, or unfairly discriminatory.

History.—458, ch. 81, SLA 1997, efT. 7-1-97.

§ 21.54.020 Direct payment to health care provider

(a) An insurer may, and upon written request of the covered person
shall, within 30 working days after receiving a proof of loss statement,
pay indemnities under a group health insurance policy directly to the
provider of the hospital, nursing, medical, dental, or surgical services.
The policy may not contain a provision requiring that services be pro-
vided by a particular hospital or person, except as applicable to a health .
maintenance organization under AS 21.86. If the insurer pays indemni-
ties to the covered person after the covered person has given the
insurer written notice in the proof of loss statement of an election of
direct payment of indemnities to the provider of the service, the insurer
shall also pay those indemnities to the provider of the service.

(b) A covered person may revoke an election of direct payment of
indemnities made under (a) of this section by giving written notice of
the revocation to the insurer and to the provider of the services. The
written notice of revocation given to the insurer must certify that the
covered person has given written notice of revocation to the provider of
the services. Revocation of an election of direct payment is not effective
until the notice of revocation is received by the insurer and the provider

of the services.

(c) The right of the covered person to request payment of indemnities
under a blanket health insurance policy directly to the provider of the
services or to another person may be transferred to a person who is not
the covered person by a qualified domestic relations order. Rights
under the qualified domestic relations order do mt fake effect until the
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§ 21.51.120 ALASKA INSURANCE LAWS

period for payment which must not be less frequently than monthly)
and any balance remaining unpaid upon the termination of liability will
be paid immediately upon receipt of due written proof.”

History.— 41, ch 1A SLA 1%

52151120 Payment of claims
(& A health insurance policy delivered or issued for delivery must
contain the following provisions:

(1) indemnity for loss of life shall be paid according to the beneficiary
designation and payment provisions contained in the policy that are
effective at the time of payment; if a beneficiary has not been desig-
nated, indemnity shall be paid to the estate of the insured; accrued
indemnities unpaid at the insured’s death shall be paid to either the
beneficiary or the estate, at the option of the insurer; all other indemni-

ties shall be paid to the insured,;

(2) the insurer may, and upon written request of the insured shall,
within 30 working days after receiving a proof of loss statement, pay
indemnities for hospital, nursing, medical, dental, or surgical services
directly to the provider of the services; an insurer who pays indemnities
to an insured, after the insured has given the insurer written notice in
the proof of loss statement of an election of direct payment of indemni-
ties to the provider of the services, shall also pay indemnities to the
provider of the services; this paragraph does not require that services

be provided by a particular hospital or person;

(3) a covered person may revoke an election of direct payment of
indemnities made under this subsection by giving written notice of the
revocation to the insurer and to the provider of the services; the written
notice of revocation given to the insurer must certify that the covered
person has given written notice of revocation to the provider of the
services; revocation of an election of direct payment is not effective until
the notice of revocation is received by the insurer and the provider of

the services;

(4) the right of the insured to request payment of indemnities for
hospital, nursing, medical, dental, or surgical services directly to the
provider of the services or to another person may be transferred to a
person who is not the insured by a qualified domestic relations order;
rights under the qualified domestic relations order do not take effect
until the order is received by the insurer; in this paragraph, "qualified
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Representative Norman Rokeberg

LETTERS OF SUPPORT
March 20, 2000

Attached is a list of letters of support received by Rep. Norman
Rokeberg concerning HB 211,



istNamo FlrstNamo Organization

Alaska Physicians and Surgeuns
Alaska State Medical Association

\lexander, MD David G. David G. Alexander, MD
\nschuetz, MD, FACC Richard A Alaska Heart Institute

\rita, MD Adam A Adam A A . MD

srmstrong, MD, FACR Michael B, Michael B. Armstrong, MD
laker, MD Beth Internal Medicine Associates
laldauf, MD, FACC James A Alaska Heart Institute

larnett, MD Mark R.

leacham, MD Sherman Sherman Beacham, MD

Jell, MD Owen R. Owen R. Bell, MD, Wendy Thon, ANP, RN-C, Martha Linden, CNM, MSN, PC
lergeson, M.D. Marvin E. Tanana Valley Clinic

lruce Doug Provide Alaska Medical Center
luchanan, MD Richard Internal Medicine Associates
cannot read signature) Robert Opthalmic Associates

,atc3, MD JC J C Cates, MD

vates, MD Ve Vern A Cates, MD

Jhen, MD Barbara M. Barbara M. Chen

Child, DO Gary Medical Park Family Care, Inc.
“oalwell, MD Timothy Medical Park Family Care, Inc.
DeKeyser, MD John John B. Dekeyser, MD, PC
DeMers, DO, MPH Mary P. Mary P. DeMers, DO, MPH
Endres, MD Donald R. Geneva Woods Ear, Nose &
rarah, MD Richard F.

-arleigh, M.D. Richard M Richard M Farleigh, MD, PC
erris, MD Glenn A Alaska Spine Institute



aslINamo

orison, MD

Berboth, MD

Bordon, M.D.

Bordon, M.D.

Bower, MD

Hadley, MD

Hayams. D.O., FACOS
Hummer, MD

lanis, MD

layich, Ph.D., MD
lones, MD

<oval, MD

<rauss, MD
.adyman, MD
.astName

.awrason, MD
.ePique, MD, FACOG
.pke, MD,

Makin, MD

Manuel, MD

Mason, DO

Mayer, MD, FACC, FACP
McCormic, MD
McCray, MD
McGuire, MD

Mues, MD

FlrstNamo
Jayne
Gregory
Thomas
Thomas
Roland E.
Shawn
Stephen
Milton T.
Burton
Steven

F. Leland
Janice
Seth L
George H.
FirstName
Peter
Marcelyn
Robert W.
Harbir

Michael D.

Bret L
William P.
John J.
William
David A.
John C.

Organization

Jayne Fortson, MD

Internal Medicine Associates
Alaska Neurological Consultants, LLC
Alaska Neurological Consultants, LLC
Roland E. Gower, MD

Alaska Rehabilitation Medicine, Inc.
Stephan P. Hayms, D.O., LLC
Milton T. Hummer, MD

Burton Janis, MD

Pathology Associates

Medical Park Family Care, Inc.
Internal Medicine Associates
Alaska Heart Institute, LLC

Health South

Organization

Fairbanks Clinic

Marcelyn LePique, M.D.

Robert W. Lipke, MD, APC

Harbir S. Makin, MD

Michael F. Manuel, MD
Orthopaedic Trauma Care
American College of Cardiology
Health South

Internal Medicine Associates

David A McGuire, MD

John C. Mues, MD, FACP



astNamo FlrstNamo Organization

Jeubauer, MD, FACP Richard Richard L Neubauer, MD, FACP

Jolan, DO Patrick M, Patrick M. Nolan, DO, Inc,

Jorman, MD Michael C. Michael C. Norman, MD

Jyhoer, MD Dr. Nyboer and Associates

‘each, MD David Internal Medicine Associates

‘eters, MD Richard Richard A Peters, MD

Hichey, MD Mark E. Mark E. Richey, MD, PC

Roberts, PA-C John R. Orthopaedic Trauma Care

Jahagun, MD Geronimo Internal Medicine Associates

ichultes, MD Glenn Medical Park Family Care, Inc.

achultz, DO John John Schultz, DO

Benter, MD Thomas P. Thomas P. Senter, MD

imith, MD Jack Arlyn Jack Arlyn Smith, MD

ateiner, MD Griff C. Griffith C. Steiner, MD

Tamai, MD Jim Tanana Valley Cl'nic

Taylor, MD R. Randy Medical Park Family Care, Inc.

Aleale, PT Mary Alaska Physicial Therapy Association, Inc.
Alhite, MD R. Matison Medical Park Family Care, Inc.

Wilder, MD Norman J. Norman J. Wilder, MD

Alilliams, MD J. David Geneva Woods Ear, Nose & Throat Associates, Inc.

Norrell, MD

Paul

Paul M. Worrell, MD
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ISo far, Texans happy with

patient-rights law

by -Jim Hrunnor
Seattle Times Olympia bureau

' FOR.T WORTH, Texas - This week, Gov. Gary Locke is

; expected to sign a Patient Bill of Rights that will make

, Washington the fourth state to give its citizens the right to sue
health plans for denying medical care.

In passing the legislation, Washington lawmakers from both
panics largely ignored the warnings o f the health-insurance
and managed-care lobby, which predicted the law would
encourage a flood of lawsuits, cause a big leap in health-care
costs and price thousands out of health-insurance coverage.

Here in Texas, which in 1997 became the first state to give
* people the right to sue their health plans, the criticisms sound
« familiar. The insurance lobby fought tooth and nail against that
" law, using arguments identical to those now being leveled
, against the Patient Bill of Rights in Olympia.
I
But in the Lone Star State, those doomsday predictions haven't

come to pass.

I
' "They were saying it was going to be awful, that the

apocalypse was going to visit us all," said George Parker
| Young, a Fort Worth attorney who took on the managed-care
; industry in several lawsuits before the new law. "It hasn't

happened.”

: Only a few lawsuits - estimates are between five and 10 - have
' been filed in three years under the Texas reforms. The
I insurance industry acknowledges that the law has so far not

driven up health-care costs.

And doctors, patients and lawyers in Texas say the statute,
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while not perfect, has given them more leverage to demand
; treatment from their health plans.

I Some early doubters have come around, most notably Texas

| Gov. George W. Bush - who allowed the measure to become

| law without signing it because of concerns ahout its impact on
| health-care costs. On the presidential campaign trail, Bush
I'now touts the measure as evidence of his record as a "reformer
| with results" and says he would favor similar legislation on the

J national level.

Jj But critics of the Texas law warn that its true impacts are yet to
, be felt,

"Those wio draw a conclusion that the flood of lawsuits didn't
happen are premature,” said Jerry Patterson, executive director

of the Texas Association of Health Plans.

The Texas law is being chaIIenPed in a federal appeals court,

which will decide whether the law is superseded by federal law

that prohibits such lawsuits. Ifthe Texas law is upheld,

Patterson predicted that there could be many more lawsuits. He

said attorneys have been holding seminars around the state to
1teach lawyers how to sue HMOs successfully.

. Costs will rise, agencies warn

In Washington, some state agencies issued warnings about the
otential costs of the state's Patient Bill of Rights as it sailed to
ocke's desk with broad bipartisan support. Early estimates are

tnat the measure could add S34 million to health-insurance

" costs for state employees - a daunting price tag in the
; post-ini tiative-695 era of shrinking tax revenues.

J Some analysts say that medical costs could balloon, either

, because of multimillion-dollar lawsuit awards against health
1plans, or ifthe plans feel pressured to approve unnecessary

" medical treatments as a precaution against lawsuits.

; According to industry studies, every 1percent increase in

 health-care costs means S,400 Washington residents lose

: coverage, either because they or their employers can't afford it,

maid Karen Merrikin. The director of health policy development
for Group Health Cooperative of Puget Sound, she testified

 before state lawmakers in January. Merrikin said the industry

| predicts that Washington's Patient Bill of Rights could hoost

; Insurance costs by 2 10 8 percent.

] But in Olympia and across the nation, worries about costs are

] being trumped btyhzjgh-profile stories of how maaaged-care
, plans have interfered with the doctor-patient relationship.
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When health-care costs skyrocketed in the 1980s, many
I employers turned to managed care to control costs. HMOs
: and other forms of managed care encouraged prudence and
« careful oversight by refusing to pay doctors for performing
| what the plans considered unnecessary tests or procedures.

I But those strategics produced horror stories about patients who
j claimed they were denied coverage for lifesaving treatments.

; Managed-care reform has become a huge national issue, with
j Congress now negotiating over a national patient bill ofrights
I and presidential front-runners Bush and Vice President Al

; Gore both pledging their support.

F

I'The role of independent review

: Under Texas' new patient bill of rights law, the lawsuits filed

so far allege that penny pinching by managed-care outfits has
interfered with sound medical judgments, with disastrous

results.

In one case, a 66-year-old woman with a cancerous tumor in
herjaw claims she was unable to get a refenral from her doctor
: - the doctor she also worked for - to begin chemotherapy with
an oncologist. The doctor was allegedly reluctant to refer
patients to specialists because ofan HMO plan, later ruled
illegal, that put more money in the pockets of physicians who

were stingy with referrals.

She eventually got the chemotherapy. But the woman, who is
terminally ill, claims the delay blocked her chance at recovery.

In another case, a 68-year-old man with a history of depression
j killed himselfjust one day after being discharged from a
I hospital where he had been admitted after an earlier suicide
j attempt. His family sued, claiming the hospital prematurely
e discharged him because of HM O regulations discouraging long

i hospital stays.

, In both of those cases, the lawsuits come too late to save the
patients involved. That's why insurers, lawyers and doctors

; agree the most important part of the Texas law is that it gives

. people the right to an independent review of HMO decisions.

| "That's been the ticket, that's been the most important part,”
i said Dr. Paul Handel, a Houston urologist.

; The reviews, similar to those which would be allowed by
Washington's Patient Bill of Rights, are conducted by three
independent review organizations certified by the Texas

j Department of Insurance. Doctors review cases where insurers
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I deny coverage as medically unnecessary.
!The results of the reviews have been almost evenly split.

fAs of January, 791 complaints had been fielded bﬁ' the
 independent Teview organizat’ons. In 365 cases, the insurers”
| refusal to authorize a treatment was upheld, In 374 cases, their
decisions were overturned. In 52 rases, their decisions were

partially overturned.

For Jackie Burros, a Fort Worth woman_fl%htlng breast cancer,
~an independent review allowed her to win treatment for

j lymphedema - a painful swelling of the limbs caused by the

{ removal of her lymph nodes during treatment for the cancer.

I Burros is a serene woman who maintains a cheerful outlook

: despite a five-year battle with breast cancer and two
masteciornies. A sign in her bathroom says, "Good morning,
this is Cod. ' will be handling all your problems today."

. But that optimism didn’t come so easily last year. After an
exhausting reﬂlm_en of chemotherapy, Burros said her HMO
« refused to authorize the lymphedema treatment her doctor

Insisted was necessary.

' Burros’ condition is treatable with specialized mas_sa?e and

I tight-fitting fabric sleeves that keep the lymph fluid from

; building up in her arms. Her insurer, Harris Methodist, had

mpproved the treatment in 1995 following Burros' initial

: diagnosis. But Harris denied the treatment last year when
Burros and her doctor sought it again.

‘In February, the indepi 'ent review organization ruled that
, Burros' lymphedema trf  "ent was medically necessary,
| overturning Harris' den.

I
"“Thank God," said Burros,

j Threat of lawsuit is powerful

i! Sometimes just the threat of an independent review or a lawsuit
_is enough to persuade reluctant HMOs to authorize medical

| Care.

j Cynthia Vance, a Fort Worth mother of three, fought
 successiully to get her HMO to pay for nursm? care for her
« 19-montn-old son, Jordan, who was bom nearly four months

| premature.
I

I Jordan suffers from underdeveloped lungs and a windpipe so_
narrow he would suffocate if not for the tube in his neck. He is
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: fed through another tube attached to his belly.

|

i All of these conditions are normal for premature babies, says
1 Dr. John Pfaff, a pediatric p_u'monologlst who treated the boy.
| With proper care, Jordan will probably grow up to be a
1healthy, normal child, Pfaff said.

| In fact, he could have been sent home from the hospital several
(weeks earlier ifhis insurer had not resisted paying for in-home
I'nursing care. Without that care, Pfaff said, he refused to let

; Jordan be discharged, even though the insurer was threatening

] to stop paying for his care.
J

] "There’s no doubt in my mind the child's life would have been
pimperiled,” Pfaffsaid.

After months of wrangling and a call to Young, the Fort Worth
attorney, Vance (_10t the HMO to pay. Vance is convinced the
law gave her the leverage she needed.

Handel, the Houston urologist, said the law hasn't erased all his
concerns about managed carc but it has provided more tools

to people like Vance.

."There have been fewer problems. That is a sense across the
state," Handel said. "To my thinking there really has not been a

| downside."
Jim Brunner: 360-236-5266.
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Locke signs 'Patient's Bill of Rights' legislation

TACOMA - Cnv. Carv Locke today took a giant step in helping people get the care they need
from managed health care providers.

ig g 1ALl 'hW
Locke signed into law what has b'en called a "patient's bill of rights" that strikes a balance between
providing qualicy health care and containing rising health-care costs. The legislation will make sure
consumers can get information to make informed decisions when they purchase health care and
hold accountable their health care plans.
Employment "It's just unacceptable that medical treatment can be delayed because HMOs and insurance

companies question a doctor’s diagnosis," Locke said. "People need to be able to make decisions
about their health care with their doctors, not insurance companies, accountants or auditors."

Sen. Lorraine Wojahn, prime sponsor of the bill, echoed the governor's comments.

"L.am calling the patient's bill of rights a ‘people bill,"” she said. “A life can sometimes hang in the
balance while an insurance company decides whether or not to pay. Without the protection of this
bill, people could be forced to suffer needlessly or, yes, even die."

The legislation provides several basic rights:

« A fastand impartial grievance process to resolve health care disputes.

+ A timely external and independent medical review of health care disputes.

The right to sue managed care plans if patients believe their managed care system has
harmed them through negligence.

The right to get access to information about health care plans.

Protection from unnecessary invasions of health care privacy.
A health plan medical doctor who is a licensed doctor.
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In 10 years, managed care has changed the
landscape of American health care, saving
money, simplifying paperwork and
engendering lots of new legislation —
but all the problems haven't been solved.

Bv Richard Cauchi

hen Helen Hunt's character in the movie "As Good as it
W . Gets" blasted her managed care plan for not giving her
asthmatic son the help he n eded. audiences cheered.

Is dissatisfaction with managed care organizations as wide-
spread as headlines lead us to believe? Or are we in danger of
"over-managing" managed care, defeating its purpose wish
micro-oversight of health care decisions?

Certainly the 199S congressional debate about patient protection
legislation aught the public's ear. Meanwhile, the real action has
been in state legislatures. Between 1994 and 199S. 39 states
approved “patient protection acts" or "comprehensive consumer
bills of rights" affecting managed care. Eleven of those were
adopted in 199.S. The remaining 11 states have considered similar
legislation.

Much legislative activity is driven by consumer complaints,
for example, legislators heard alxiut women being released from
hospitals less than 24 hours after delivering babies because man-

aged care plans wouldn't pay for longer
stays. Under this so-called "drive-

MANAGED CARE FACTS.ATAG e

¢ HMO enrolliment reached 83.7 million in 1997;j*S
+ Enrollment in preferred provider organization! (PTOs]

1997.

Insurance companies own 60.4 percent of PPOX'Cji
+ fifteen of the top 25 HMO plans ar>; nonprofits.; ’

<mThere were 757 licensed HMOs and 1,035 PPOs operating
L]

X
1

in 1997.

+ Managed care enrolled 46.7 percent of the Medicaid

1997 (14.6 million people).

¢ HMOs enrolled 14.9 percent of the Medicare popuUtfanrej!

people).

+ After actually decreasing 1.3 percent in 1997 (fromi J4L, ja
coverage), health maintenance organizations' (HMO*)aws
urns are rising to an estimated J460 in 1999.

women and babies did fine, but some
had serious problems. In the first year
after this issue made headlines. 27
states enacted laws requiring coverage
for longer stays, typiallv 48 hours.

In Colorado, a personal story came
from a mother who also happened to be
a legislator and chair of a legislative
health committee. During a 1998 man-
aged care hearing, she told of her daugh-

r. "Marcia," who svas diagnosed with
uterine cancer at age 30. Marcia's older
sister also had the disease at a young age.
resulting in a hysterectomy several years
previously. With Marcia's diagnosis and
family history, her doctor recommended
a full hysterectomy. But her health maintenance organization
(HMO) said “ no, it would pay only (or a partial procedure." and con-

tinue to monitor her condinon.
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SELECTED STATE LAWS ON MANAGED CARE / HMOs
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* State has adopted a variation of the prudent layperson standard

—Alaska and Kentucky have direct access only to chiropractors;
hh =ban on health plan 'hold harmless' Clauses, which shift]

Maine covers ob/gyn and chiropractors; Arkansas also covers
optometrists; Colorado. Connecticut, and Montana also cover
advance practice nurses or midwives and Plorida and Georgia

]

all liability to doctor or health facility
EXP =applies to experimental tteatments

Note: In some cases, state provisions are contained in regula-I

also cover dermato'ogists.
tions or administrative code.

Source: Health Policy Tracking Service.
Njtionjl Conference of State lecitiJlurei,



'I bglies e >lij- HMO iiuidi- %o decision bused 0.1 [man-
nal |UIM|€fmUBam| iH't 0.1 what wj\ best Ii'f M.ircw
asserts her influential mother. Mu- Ivliese' legislators play
at: i.-ii|>nr;.ilii osiTsigh: rctin protect soMstimers

\;ii>:liv-r issue nuking headlines amu'fiis juvss it*
emergency services under managed ure plans Wlicit 2
wjr-nlil Michael Siln-r cracked Ins luuil (ijH-n nil | hanks-
g-vmg i-u- several years ago. Ins pjrents rushed linn to the
nearest emergency room, fn ¢ minutes away. llie child
received tlircc lasers of stitches from a plastic surgeon. Inn
the fimily’'s HMO refused to pay the 556(1 hill because
Michael's ease didn'l consmuie an memergency" under the
plan. Nor had hi; parents coniacted the HMO for prior
permission in take lum to a facility outside the network.

"My son was pushing blood. | n.is scared to death, and
ms hands were holding his isound shut." reports
M.fliael's mother "It certainly nas an emergency in ms
mind, and it never occurred to me to take him the -JO
minute drive to our IIMO'v closest emergency center or to
i.ili them up (idling my bahy immediate help sv.is all
that was on my mini!,’

In response to similar cases, more than .hi states luse
implemented "prudent layperson ' standards to make .del*
time emergency care easier. Such lasss require plans to
wosef emergentv care il a "pruden! layperson" helieies
.-at mimvdiate treatment is m-edeil.

I'irsiaial stums such as Mania s Michael sand others
made managed iare aton constituent issue lor mans state
it aisf.itnrs m the I'I'Mis With list s lisehliootls .nut soles
at si.ike states ailed decisnels Among Hie all states,
ttvar.'s "on lasss passed that .ittic: managed iare. aim'd-
ii;ato NI M sllealth Policy Ir.ukina Netsno dII'l.Si

PRO CONSUMER LEGISLATION

st.iie taws addressing these issues have not hitlussed
.ms single model ait. altlio. ah iiisur.niie regulators,
pt.s miia:t\ and consumer ails mates liasenn nlatid sese
it.il sinlt eianiples. In tact not all were high usihiliti
packages Mans ot the *Hfl) state lans addressed particular
issues reported by consumer! negotiating the managed
iare sistem, nu Il as gaming access lu a specialist, hemg
tails informed ot medical options, getting loserage lor
emergency room services, obtaining -1.S-hour hospital
mverage lollowmg birth lur maternity cases, receiving
adeijuate Itospitjl coverage for mavtectomies. appealing a
denial ot coverage lor a spccilu service ur procedure, or
w it: tin: know mg what is covered.

Vlong the wijv. legislatures also have addressed struc-
p.ml Jiid iinjuiial issues no: as snible to the individual
irtollee These include: requiring consumer report
cards." requiring all HMO medical directors to be
hCvrised M IX allowing more prosiders to imti health
pljhs. requiring adsatti. notice when terminating doc-
tors j:tj other providers and r-.-cutrthg prompt payment
t.-: doctors or specialists

Mans ot these recent laws cspartd state authority or
mandate additional action or »ervices Howesir at the

SOME STANDARD FEATURES

A fter five yean of stale action! some dear trends have emerged for man-
aged care. At least 20 states have enacted laws with these requirements:
+ Any willing provider Inresponse to complaints that consumers want to use
a local drug store, 22 states require that nianaged are organizations allow any
pharmacy to be a provider to their ennSca: several sates"afaovndude doixors

or other providers.- m'

some choices may costthe insure:

dausesfor.Mesioid andMedicw-maragedia”®

&Banson fIn«Kid ke ti»u:'3vwitwoQ "

pun from nswvindbg doctory/ocpcrformeighicst

ingales cpstly

+ Dfrectacccsrto women's;health spedaJErtJrT

tria of Columbia’hr wallmwwomen to”anolHtebKiairorgyiSS”Btwitfv(

outfirstgeg>ng.pg.russi<S<**o"§ST primy”5fyoj*3 6 » *gl-r-
HospiUi stay atter childbirth: FortyMiweeaates require reimbursement herdT

(typially)atleast a'AS"iourmatemiiysaycAfedoallawaeqonwge]--------

a48-hourstayitt>Dk-effectiojariuajyJWE '

<+Independent review oV'denlalsrTweUy-ontaateslaneEihelOrstrici oh

Columbia riow require

are. Once opposed
embraced as a 'reasonable'alternative to courtsuits. In. Tems*arfiWO anoda-

tion actually urged a federal judge, to retairithat state'sertej*appo”prooai
Aetna, the nation's largest maniged are company” hasannouncklifw”vDknv
tarily allow such appeals for enroliees inSGsatesdas of June 30pJ999Tin add?
tion, all 50 states require some form of internal appeal fonisuib ofore.d”r-

¢ Prudent layperson standard for emergenelexc®irtyonestate.laws
specify automatic coverage for emergency medial cot*tfarnr*afsufficient
severity, induding severe pain, that a prudent layperson, who possessesan aver-
age knowledge of health and medicine,"could reasonably e x p * theabsence of
medial attention to resultin placing the person's health in jeopardycJ&yf-.- “

4 Hnandal standards and licensing: AJI50 states provide forstructural reg-
ulation ol managed are organizations, usually requiring a T<wtrficate®author-

ity* to operate, financial solvency standard:, periodic reporting andJSng of oper- j
T " i

*

ational plans. - - -alg.-XE

same iinu-, tlii" li-givljtivi- sponsors generally nude it dear
th.it tlu-y did nut mu-iul to rotriil t-iirolliiictii ur luirt tin-
growth ol nuM.iged safe I'lam. In last voine would vay
the pru-cutmimef regul.itnms may well nuke HMOs
more jceepl.ible and ultntiaiely more popular.

With all these laws m efleit. has managed car-: finally

been "managedTor tiuily legtslaturs would answer,

"No wav"™ \n HITS vurvev ot legislators active :n health

uvs conducted .in Pecember indicates that managed care
msgeneral is still J priority i:lai states and P C

Oners worry, however, that overn-gulation ot man-
aged care plans may delca: their very purpose While the
horror stones make the headlines, the reality is tha: man-
aged care has become a way of life lor most Americans, At
last count, more thjn Ino million penpie were enrolled in
some lorm ot managed care These plans appear to serv.
She needs ot mans eliruilees. especially those with lew



INNOVATIVE AND CONTROVERSIAL IDEAS

A sthe managed are debate evorves in the media and on the floor of state
/"Viegislaturej, new (some might say far-reaching) provisions have been

B enacted by selected states:

—_— . — . L.

¢ The right to we YOUI HMO: Texas is the first state to enactan "insurer Gabib
fty- provision that holds health maintenance organizations Cable for neaith oreat-
ment decisions. Missouri used another approach by repealing an earlier law pro-
hibiting the 'corporate practice of medicine.' Health plans decry right to sue
provisions and say they will prompt premium increases of up to 10 percent; in
addition federal law limits the reach of states' authority. However, 31 states
reported that this is a legislative issue for 1999.

¢ Reportu n k Inan effort to aisisC consumers in choosing a plan, 11 states now
require publiattion of an evaluation booklet, commonly ailed a ‘'reportard.” In
Vermont, for example, the public report ard will measure how well plans are com-
plying with about 60 selected state laws and regulations. "Ultimately it will be a
great tool for consumers," noted William little of Kaiser Permanente, Verrr ant's
largest HMO.

Specialists as primary doctor: for people with a single chronic health prob-

lem, the usual procedure of ailing a primary are provider first an be frustrating
and unproductive. In 1993, Indiana, Kentucky, New Mexico and Pennsylvania
joined New jersey, New fork and Texas in allowing an enrollee to select a specialist
(such as a neurologist, a menul health provider or a ancer specialist) to be their
main provider.
* Medical director requirements: Some managed care organizations' chief
officers have business degrees rather than medial credentials. In the past two
years, 13 states have established specific qualrfiatiorts and responsibilities (or HMO
medical directors; most require a current in-state medical license. Several states
make such directors "responsible for treatment policies...of the carrier." which
means they could be legally liable for actions of their staff.

Consumer -cuhtamce/ombudiman programs: Over a dozen states estab-
lished ombudsman programs for Mediaid managed are. Now California, Maine
and Vermont have launched such publicly funded advoacy programs for private
market enrollees, and other states are looking closely at these examples.

rn.iior health problems. Ami t-tey do so with lewer

complaints than most people belies e.

Nome legislators are looking to: a middle ground. Ae>
| believe some regulation is necessary, hot we don’t want
to drive HMOs out ot business “ s.ns Representative
Gregg InJerheim. chair of the Wisconsin
Assemhlv Health Committee. He adds
"Some MMOs behave vers appropriate!'
Clearly there are some bad actors m the
HMO industry and they are making the
environment mere Jitticult tor those isho
have operated ethical!" and etluiently

-j; w.is really the pfi'.tte emplo'er who
causes! the rapid growth ot managed care over the la.:
decade. ‘ s.ns John Igleh.tr: founding editor ot /lc.r..vt
1,”,ur\. aleading national iniirna! ‘It w.imi t real!" vuitd

eirr'ot-uti.r
Lw-r-

contribution and decided that rather than nut it into
indemnity insurance, which w.i> uncontrolled .it that
pom* the' would mov e into managed care

'No we should remember ft,it the coutlut and tin.

LTS o | M . % .
0 'T]T, rejih. KN. e darret p\l\EF—tf—l’t&
action goirrnrnrrts wral! Lkr: s.k a: a"d .t
reads j result or frr-ate dec:sir trj'c.ug re >a.»

MANACED CARE HERE TO STAY

\g.*ee disagree polio maker, r-.eog
managed care i. here  stav The businesscomruts
accepts nie analvsis or helltn leaders Mien j. Nt.mr.*rd
University's Dr Alam tntho'eu tr.a: managed care
has the best chance or increasing access, improving
quality and moderating the rate ol increase m health
care costs.

Tor private emploverv and governments alike, the
biggest H\lc> success storv is cost savings

"The role ot managed care is to attack is;iitecc"arv
and inappropriate cost. ' s.ys Nteplien de Mont-
niollin. vice president or AAMed Health Clan oi
Ilonda. a managed care plan "Double digit mtl.inou
cause.l millions to lose access to attord.ihle health
care insurance. ' iie emphasizes In I"s.s. the average
per emplovie cist tor medical hetietits m the United
states shot up I.N.o percent, in I[*'vi .mother |«
percent m !"*«u. up 1" | percent m IMup Id | per-
cent AVith managed care, these figures have been
reduced dramatic.lliv. witti mcfe.iscs ,'ieluw J pefvcn:
tor loo.s In lour. premiums actuallc clvc'eased be
| t percent

i ithug several national aiid local polls, de Mont-
molliii also s.icc tii.it most Americans including thou
..irolled u* managed .are plans, are satisticv! with tlieir
health cite coverage lie also warns tri.it burdens
regul.irwus wdl result in higher COStS, and that the
alternative ;*la managed care svstem ottvii i. "uucooie
dutatcd cafe Don't put the entire manages! care sve,
ten: at rick m the absence ot conclvisice evidence that

there  »ntie system.c problem
A SYSTEMIC PROBLEM?

Writers heheve there is a systemic problem. 'llie U N
health tare svstem is m chaos.” asserts led l.ewers. a
\ ;ce ch.nr of the American McdiC.il Association's evecu-
tive committee. ‘ Alot ol tile satisfaction statistics that
sou ve seen are (rum people who probably have not
used the health care system—who have not had any
chance to know whether it works or doesn't work.

'l or example, it you look at mental health care, only
* percent ol Americans use those heiiehts. So it sou
look a: vouf satisfaction questionnaire, you'd ».iv
vou're satisfied with your mental health coverage, even
it sou haven t used if. L he point' out

M.mv people aren't aware of the muovatn e tilings
HMDs do. de MoiKmolliii counters i.ummetittng on
file Helen Hun: character and her asthmatic son lie
s.ns 'l lie tronv is tha: m.mv HMDs have b.vtt pioneer*
in puffing together comprehetisiv e asthma programs
that help children control their symptoms and reduf?
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