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In FY98 there were nineteen proposed general rate changes, three simplified rate change 
filings, and two general rate restructurings. The three simplified rate filings were from electric 
utilities and were all approved. Ten of the general rate changes were from pipeline carriers 
and nine were from utilities. Of the n ineteen general rate changes, fourteen were suspended, 
two went into effect autom atically, and one w as pending at year end.

One of the two general rate restructuring filings was from a telecom m unications utility, 
and it w as suspended: the other filing w as from at. electric utility and it w as pending at '. ear 
end.

Figure 12 presents a statistical breakdown of requests for utility and pipeline carrier 
tariff changes L category. Each request is counted only once regardless of the num ber of 
proposed tariff changes it includes.

Figure 12 
Utility and pipeline tariff revisions

CA TEG O RY FY95 FY96 FY97 FY98

Genera l rate changes' 18 14 17 19
Genera l rate restructurings 4 3 8 2
S imp lif ied rate fil ings 6 8 4 3
New service/equipment offerings 25 55 79 183
Nonrecurr ing rates 1 0 14 5 2 0
Universa l access surcharge 17 0 0 0
Regulatory cost charge 97 113 85 1 0 1
Contracts 2 1 18 1 2 1 2
Fue l, gas, and purchased

power surcharges; power cost 
equa l iza t ion filings; nonfirm 
power purchase rates 127 148 1 1 0 1 1 2

Ru le  changes 38 33 41 40
M isce l laneous 32 26 119 132

Tota ls 395 432 480 624

FY percent change -7% +9% +1 1 % +30%

' In previous annual reports, some filings now shown in this category were classified as ''mis­
cellaneous." The "General Rale Changes Category" does not include simplified rale filings.
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T a r i f f  r e v i s i o n s  ( c o n t i n u e d )

Figure 13 show s a sum m ary of tariff filings used  to generate the chart in Figure 14.

Figure 13 
FY98 — Tariff filings

Type Number of filings

Cab le  TV 0
Electric 1 5 5
Gas 7
P ipe l ine 4 7
Refuse 3 1
Steam 1
Wastewater (sewer) 9
Te lephone  3 5 2
Water 21

Figure 14 is a sum m ary of the tariff filings received in FY98 classified according to utility 
type and pipeline carrier.

Figure 14 
FY98 — Tariff filings by type

Gas (1.1%) D . .. _ co/.
\ P ipeline (7.5%)
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( e x c l u d i n g  c e r t i f i c a t i o n )

In addition to the certification and tariff filings, the Com m ission institu tes formal pro­
ceedings to consider a num ber of m atters including rate changes, rule changes, special con­
tracts. com plaints against utilities and pipeline carriers, investigations of service quality or 
m anagem ent practices, and regulations. Frequently, requests for general rate changes also 
include or necessitate  a restructuring of rates.

Rate-related filings continue to be the dom inant com ponent of the Com m ission's formal 
proceedings, excluding certifications, as shown in Figures 15 and 16. This statistic is signifi­
cant because these proceedings tend to have a long-term  impact on the Com mission's 
workload. Considerable time and resources are required for audit, investigation, prefiled 
testim ony preparation, public hearings, determ ination and issuance o f a decision, and pro­
cessing any requests for reconsideration.

Figure 15 
Form?! proceedings 

(excluding certification) 
FY95-rv98

CA TEG O R Y FY95 FY96 FY97 FY98

Access charge fil ings 0 2 0 42’ 2 2

Contracts 1 3 4 6

Gener ic  and regulation proceed ings 7 8 14 1 2

Investigations:
Comp la in ts 7 7 19 1 2
Management practices 1 2 4 3
Interconnect ion 0 0 4 5
E lig ib le  carrier des ignation 0 0 0 32
Other 9 2 7 5

Rate changes:
Gene ra l rate changes 9 4 7 4
Rate restructurings 4 3 3 3
Service/equ ipment offerings 3 9 15 36
Rates - other 7 3 25 6

Ru le  changes 1 2 3 2

M isce l la neous 1 4 13 19

Total 50 67 160 167

Includes access charge proceedings lor a two-year period.

-15
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F o r m a l  p r o c e e d i n g s  ( e x c l u d i n g  

c e r t i f i c a t i o n ,  c o n t i n u e d )

Figure 16 
Composition of FY98 formal proceedings 

(excluding certification proceedings)

Access charge filings 
Contracts 

Generic/Regulation 
Investigations 
Rate changes 

Rule changes J  2  
Miscellaneous 

Total

Administrative clerk Pamela Neale, administrative supervisor Barbara Miller and 
administrative clerks Ruthie Lee and Patricia Howard
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O p e n  d o c k e t s

Ail formal proceedings before the Com m ission are adm inistered through dockets, which  
are num bered to denote the type of proceeding, the year of its initiation and its numerical 
sequence in that year. "R' designates a regulatory docket. "P" a pipeline case, and “IT a utility 
proceeding. For example, P-94-3 is the third pipeline docket opened by the Com mission in 
fiscal year 1994. The m aterials, legal pleadings and decisions relevant to a case are identified 
by this num ber and filed in the docket. After a case is decided and any necessary' costs are 
allocated, the docket is formally closed.

For the statistical analysis of open dockets presented in Figure 17. active dockets are 
those in which substantive decisions were pending at the end of FY98. Dockets in which 
substantive decisions were rendered, but additional adm inistrative or procedural action w as 
still required as of Ju n e 30. 1998. are classified a s inactive.

Figure 17 
Status of all open dockets FY95-FY98

FY95 FY96 FY97 FY98

Suspended for investigation 32 48 129 173

Set for hearing 2 6 2 2

Awaiting filing 44 33 “9 97

Substantive order in progress 34 32 3/ 91

Other / regulations 16 19 26 29

Total 128 138 213 392

FY pe rcen t change +3% +8 % +54% + 84%

Inactive dockets (post-substantive order)

FY95 FY96 FY97 FY98

Awaiting filings 9 19 23 51

Awaiting cost allocation closing order 52 59 1 1 2 89

Subsequent phase to be scheduled 2 2 19 6

Court appeals 16 11 6 6

Other / reconsideration 6 7 2 15

Total 85 98 162 107

FY pe rcen t c h a ng e +55% + 15% +65% +3%
47
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O p e n  d o c k e t s  ( c o n t i n u e d )

Figure 18 show s the change in the num ber of cases pending at the end of FY98. The 
Com m ission opened 266  new dockets in FY98. an 18 percent increase from FY97. This led 
a 49.1 percent increase in dockets pending at the end of FY98.

F ig u re  18 
C hange in case load 

FY95-FY98

FY95 FY96 FY97 FY98

Pending cases beginning of year 179 213 236 375

New dockets opened 97 110 219 266

Dockets closed 63 87 80 82

Pending cases end of year 213 236 375 559

Percent change in pending 
caseload at end of FY +19.0% + 10 .8% +58.9% +49.19

Adm inistrative clerk Rose Weaver, utility tariff analysts  
Jennifer Meiwes, Dawn Bishop-Klewono, Wendy Arnett 

and adm inistrative clerk Mark Armstrong
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Sum m ary o f filings

Figure 19 sum m arizes the filings received by the Com m ission by type of utility or pipeline 
carrier and by type of filing. This illu strates the distribution of the Com mission's workload in 
response to actions requested primarily by regulated entities. Responding to these filings 
could easily  consum e the resources o f the agency.

The table does not include C om m ission obligations arising from government actions or 
from initiatives taken by the C om m ission. T hese activities are equally important to fulfill the 
APUC’s  regulatory responsibilities.

F ig u re  19 
S u m m a ry  o f f il in g s  by typ e  o f e n tity

Tariff Formal Informal Appli­
filings pro­ complaints cations

Generic1 0

ceedings

2 0 0

Steam 1 0 0 1

Water 21 2 37 11

Pipeline 47 7 0 3

Cable TV 1 0 0 0

Electric 155 23 135 4

Refuse 31 6 42 11

Gas 7 1 41 0

Sewer 9 0 2 3

Telephone 352 125 449 66

Cellular 0 1 0 0

Total 624 167 706 99

'Th is  act involved more than one type of utility.
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A ppeals p en d in g  during F iscal Year 1998

A nchorage T elephone U tility  v. A laska Public U tilities  C o m m ission . ATU appealed  
Com mission orders disallowing approximately S 2 0 .0 0 0 .0 0 0  in investm ent for ex cess  cable, 
outside plant and line cards on the grounds that these investm ents were not "used and u se ­
ful.” The superior court, per J . Woodward, held that the APUC had the statutory authority  
under AS 4 2 .05 .441  to disallow investm ents that were not used and usefu l but found a lack of 
substantial evidence to support the am ount disallowed. The case w as rem anded for further 
proceedings.

The Q uality  Bank P rice Index A ppeals. For the purpose o f com puting the TAPS 
quality bank adjustm ents, the Com m ission has adopted the use of su b stitu te price indexes by 
the adm inistrator of the  ̂jality bank. Both Exxon and Tesoro have filed appeals o f these  
orders. The appeals h a , : been stayed until further order of the superior court pending resolu­
tion of the issu es  before the Federal Energy Regulatory Com mission and the federal courts.

GCI C om m u n ica tion s C orporation v. A lask a  Public U tilit ies  C o m m ission . GCI Piled 
a petition for review in the superior court seeking to modify the confidentiality provisions of a 
discovery order issued by the APUC in Docket U -97-34 , which prevented GCI decision m akers 
from having access to competitively sensitive information. The issu e  w as pending before 
Judge Michalski at the end of the 1997 fiscal year. On July 18. 1997 Judge M ichalski granted  
GCl's petition for review and remanded the matter to the APUC to delete the provision in the 
confidentiality order prohibiting the disclosure o f confidential information to a com petitors  
decision m akers and strategists. On August 7, 1997 the APUC filed a petition for review with 
the Alaska Suprem e Court to review Judge M ichalski's interlocutory' order. On Decem ber 5. 
1997. the Alaska Supreme Court denied the APUC’s petition for review a s m oot in view of the 
APUC's approval of a stipulation resolving m atters in Docket U -97-34.

GCI C om m u n ication s C orporation v . A laska Public U tilit ie s  C o m m ission . In J a n u ­
ary 1998. GCI filed three administrative appeals from APUC orders in Docket Nos. U -97-60. 
U -97-65. and U -97-66 challenging the APUC's decision in each of these dockets precluding  
GCI from further participation in these proceedings. Based on the docum entary record, the 
Commission determined that GCI had violated the confidentiality order governing the ex­
change of confidential information in these dockets. The APUC opposed GCl's appeals how­
ever. and moved for a remand in view of its decision to grant GCI evidentiary' hearings to 
reconsider w hether GCI complied with the confidentiality orders, and to determ ine what 
sanctions, if any, are warranted. On February 20, 1998 Superior Court Judge Murphy 
granted APUC's motion for a remand but retained jurisdiction over the appeals pending the 
completion and outcom e of the adm inistrative hearings.

GCI C om m u n ication s C orporation v . A laska Public U tilit ie s  C o m m ission . On
January 8. 1998. the Commission issued three orders denying GCl's petition to terminate 
rural exem ptions under Section 251 of T elecom m unications Act of three PTI com panies. 
Telephone Utilities of Alaska. Inc. (TUA). Telephone Utilities o f the Northland, Inc. (TUNI) and 
PTI Com m unications of Alaska. Inc. (PT1C). The Com m ission found that the impact upon  
universal service could not be determined until a new  support system  com patible with com pe­
tition w as established. On March 20. 1998. GCI filed administrative appeals o f the three

a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n



1 9 9 8  A n n u a l  R c

; * . r , v v ■' - :vf. ’.*';••••- . 7
A P U C  o r d e r s  o n  a p p e a l  

i n  t h e  c o u r t s  ( c o n t i n u e d )

orders. A group of rural telephone utilities, the Rural Coalition has been participating in the 
appeal. The appeals have been consolidated. GCI has raised issu es concerning the burden of 
proof, due process and w hether substantia l evidence supported the findings of the Commis­
sion. The appeal is now being briefed.

T lingit-H aida R egional E lec tr ica l A u th ority  (THREA) v. Alaska Public U tilities  
C om m ission , A laska Power C om pany (APC), and C ity o f  K lawock. This procedurally 
com plicated litigation began following the APUC's decisions in Orders U-94-2(9) and U-94- 
2(10) revoking THREA’s right to provide retail electric service to the City of Klawock and 
granting the exclusive right to provide such  service to APC. THREA filed an administrative 
appeal challenging APUC’s Orders U -94-2(9) and U-94-2(10). On April 24, 1995. Superior 
Court Judge Weeks upheld the APUC's authority to delineate the overlapping sendee territo­
ries of THREA and APC, but remanded the m atter to the APUC to determ ine how Orders U-94- 
2(9) and U-94-2(10) would financially im pact THREA and the ratepayers in THREA's sendee 
territory, and whether such im pacts would frustrate the federal purpose of the Rural Electrifi­
cation Act of 1936 (REAct). On remand, the APUC held evidentiary hearings to investigate the 
impact issu es  identified by the superior court. On July 3. 1997. the APUC issued Order U-94- 
2(1S), in which it held that the decertification of THREA's right to se n ’e Klawock would have 
only a de m inim is impact on ratepayers in THREA's sendee territory, and that it would frus­
trate the REAct if THREA continued to se n ’e Klawock. Order U-94-2(19) re-affirmed the 
decisions in Orders U-94-2(9) and U -94-2(10). THREA filed an administrative appeal chal­
lenging the APUC's decertification decision in Order U-94-2(19). On July 1. 1998. Superior 
Court Judge Weeks upheld the C om m ission’s decertification decision and remanded the 
matter to the APUC for a determ ination of the fair value of THREA's property taken by the 
decertification decision. THREA has filed an appeal to the Alaska Supreme Court challenging  
Judge Weeks' decision. The City of Klawock and APC have jointly filed cross-appeals and the 
APUC has filed its own cross-appeal on portions o f Judge Weeks' decision regarding the 
takings issue .

Assistant attorneys general Ron Zobel 
and Marty Weinstein



L e g a l  a u t h o r i t y

S ta tu te s

Created in 1959. the Alaska Public Utilities C om m ission has. since 1970. been a full-tim e 
adm inistrative agency under the Alaska Public U tilities Com m ission Act (AS 42.05) charged  
with the duty of regulating public utilities within the state. The jurisd iction  o f the Com m is­
sion extends to electric, gas. refuse (garbage), sew er (wastewater), steam , telecom m unications  
(cable television, interexchange, and local exchange service), and water public utilities as 
defined by the Act. In 1951 the Legislature am ended the Alaska Pipeline C om m ission Act (AS 
42.06) to merge the Alaska Pipeline Com m ission into the Alaska Public Utilities Com m ission, 
and the Com m ission's jurisdiction w as extended to pipeline carriers and p ipelines.

The Com m ission is com prised of five com m issioners appointed by the Governor and 
confirmed by the Legislature for six-year term s o f office. In addition to the b u sin ess , engi­
neering. and law m em bers, there are two consum er m em bers of the C om m ission. The Com­
m ission is authorized to employ additional personnel to a ssist in the perform ance of its duties.

The Com m ission is responsible for m aking or requiring ju st, fair, and reasonable rates, 
classifications, regulations, practices, services, and facilities for public u tilities and pipeline 
carriers. The Com m ission h as the authority to investigate, hold hearings, prescribe system s  
of accounts, determ ine depreciation rates, require the filing of reports, adopt regulations, and 
take other lawful actions necessary to accom plish the stated purposes of AS 4 2 .0 5  and AS 
42 .06 . The Com m ission also determ ines the eligibility of electric utilities for power cost  
equalization and the kilowatt-hour subsidy am ount under the provisions of AS 4 2 .4 5 .1 0 0  — 
4 2 .45 .1 9 0 . The Com m ission is also authorized under AS 3 1 .1 5 .0 1 0  - 3 1 .1 5 .0 5 0  to determ ine 
if there has been unjust and unreasonable discrim ination in the purchase o f oil offered for 
purchase w ithin Alaska.

Under AS 4 2 .0 5 .2 2 1 . a public utility1 providing serv.ce to custom ers for com pensation is 
required to obtain a certificate of public convenience and necessity- from the C om m ission. A 
certificate describes the nature and extent of authority granted to a public utility, including a 
description of the authorized service area and the scope of operations o f the utility. Under AS 
42 .0 5 .2 4 1 . no certificate may be issued u n less the C om m ission finds that the sendee is  re­
quired for the convenience and necessity  of the public and that the applicant is fit. w illing and 
able to provide the utility service requested. Similarly, pipeline carriers subject to the 
Com m ission's jurisdiction m ust secure a certificate of public convenience and necessity . A 
certificate for pipeline carriers generally includes the sam e information found in a public 
utility certificate.

’ The terms “public" and “public utility" are defined in AS 42.05.990(3) and (4), respectively. Gener­
ally. a public utility is one that provides utility service for compensation to ten or more customers or 
that sells wholesale service to a utility that serves ten or more customers.
2 Electric and telephone utilities grossing less than $50,000 are not required to be certificated unless 
their customers petition the Commission for regulation under AS 42.05.712(h). AS 42.05.71 1 (e).
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L e j r a l  a u t h o r i t y  ( c o n t i n u e d )

A num ber of certificated utilities aiz statutorily exem pt from econom ic regulation3 by the 
Com mission, including:

(1) public utilities owned and operated by a political subdivision o f the state, none of 
whose utilities is in com petition with any other utility, unless the political subdivision elects to 
be regulated by the Com m ission (AS 4 2 .0 5 .7 1 1(b));-4

(2) refuse utilities with annual gross revenues of $ 300 ,000  or less, u n less the su b ­
scribers of the utility petition the com m ission  for regulation under AS 42.05.712(h) or custom ­
ers paying 25 percent of a utility's gross revenues have petitioned the Com m ission for regula­
tion (AS 42.05.711(0);

(3) cable television utilities, u n less  the custom ers petition the Com m ission under AS 
42.05.712(h) for regulation (AS 4 2 .0 5 .7 1  l(k)): and

(4) electric and telephone utilities with gross revenues of less than S 50 .00 0  are exempt 
from both certification requirem ents and econom ic regulation, un less 25 percent of their 
custom ers petition for regulation under AS 42.05.712(h).

AS 4 2 .05 .7 1 1  also specifies other utilities that may, under term s specified in AS 
4 2 .05 .7 1 2 , elect to becom e econom ically deregulated by the Com m ission. Utilities that may 
elect to deregulate are:

(1) electric or telephone utilities with annual gross revenues of less than S 500 .000  (AS 
42.05.711(0):

(2) utilities, other than electric or telephone utilities, with annual gross revenues of 
less than $ 1 5 0 ,0 0 0  (AS 4 2 .0 5 .7 1 1(g)); and

(3) cooperative utilities organized under AS 10.25 (AS 42.05.711(h)).
In a deregulation election at least 15 percent of a utility's custom ers m ust return ballots.

If a majority of those returning ballots vote for deregulation, the utility is exempt from eco­
nomic regulation by the Com mission (AS 42.05.712(b)). The sam e election procedures apply 
to the reregulation o f a utility that w as deregulated by vote of its m em ber/subscribers. For 
details on the elections held under AS 4 2 .0 5 .7 1 2 . see Results of Utility Regulation Elections in 
the Statistical Information section of th is annual report.

The Com m ission is also authorized under AS 4 2 .0 5 .7 1 1(d) to exem pt a utility from all or 
a portion of AS 4 2 .0 5  if such  an exem ption is in the public interest. Under this provision, the 
Com mission has exem pted a num ber of sm all utilities from ratem aking regulation. Competi­
tion in refuse collection sendees has a lso  been introduced in a num ber o f areas around the 
state.

3 “ Economic regulation" (defined in 3 AAC 48.820(43)) means that the Commission's jurisdiction 
extends to matters concerning rates and charges for public utility or pipeline carrier services, quality of 
service provided by a utility or pipeline carrier to its customers or shippers, management practices of a 
utility or pipeline carrier, and customer or shipper complaints concerning the services furnished by a 
utility or pipeline carrier. The foregoing matters comprise the principal regulatory activities of the 
Commission other than certification under AS 42.05.221 — 42.05.281, to which the indicated utilities 
remain subject under AS 42.05.711.
J The utilities of the Municipality of Anchorage are the only utilities operated by a political subdivi­
sion that are currently subject to economic regulation by the Commission.

53
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R egu la tion s

As authorized under AS 4 2 .0 5 .1 5 1  and other statutory provisions, the Com m ission has  
adopted regulations to carry out its statutory duties. The Com m ission's regulations are set 
out in the A laska Adm inistrative Code at Title 3 . Part 5, Chapter 47  (Regulatory Cost Charge); 
Chapter 48  (Practice and Procedure); Chapter 49  (Deregulation); Chapter 50 (Energy C onser­
vation): Chapter 51 (Telecom m unications Relay Sendee): Chapter 52 (Operation o f Public 
Utilities): and Chapter 53 (Telecom m unications).

Utility engineer analysts Brad Persson, Bill Marshall, 
Paul Morrison and Donald Baxter
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A N ew  Structure

In the course o f  the sunset review o f  the Alaska Public Utilities Com m ission (APUC), tw o facts 
became clear: There is a continuing need for the existence o f  the Com mission and there is a need 
to change the manner in which it operates. This white paper will discuss the APUC's m ission and 
it's organizational structure.

Mission:

There is a need to focus on the mission statement o f  the APUC as laid out in statute. There are 
two basic functions to be served by the APUC. One is to  protect the public interest; the other to  
assure the continued viability o f  the utilities.

In the case o f  the former, the APUC should have the mandate o f  assuring that utility rates are 
just, fair and reasonable. In the process o f  carrying out this mandate, they must determine 
appropriate rate o f  return, either on an industry or an individual com pany basis. To do so, they 
must make a determination o f  the costs o f  providing service, establish what is used and useful in 
rate base and be assured that management practices are prudent.

The latter function is equally important. If utilities are not financially viable, then service will be 
eroded and if carried to the absurd, service could becom e unavailable. It is in the public interest 
to protect the viability o f  the utilities.

As the APUC carries out these two functions, it must be mindful o f  the appropriate econom ies. 
They must, in other words, accomplish these tw o mandates by use o f  the m ost efficient and 
economical means possible to assure that the cost o f  regulation is not a major contributor to  the 
cost o f  service. It is in neither the public interest nor that o f  the utilities for the staff o f  the APUC  
to encage the utility in a proceeding, the cost o f  which is ten to twenty tim es more than the cost 
or rate in question within that proceeding.

Structure:

There is a need to address the structure o f  the .APUC using the Federal Communications 
Commission (FCC) as a model. Restructuring the APU C in this manner will provide for a more 
efficient operation and eliminate certain inequities which now  exist.

The current structure o f  the Commission has staff m oving back and forth in two roles. On the 
one hand, the are often party to dockets, representing the public interest. On the other hand, they 
serve in an advisory capacity to the Commission. To put the situation into context, the 
Commission serves as a quasi judicial body. .Allowing the staff to m ove back and forth as both 
party to and advisors to the Commission in the same docket is much the same as allowing either



the plaintiff or defendant in a legal proceeding to advise the judge on his final decision, rather than 
just presenting evidence for the record.

Utilizing the FCC model, that portion o f  the staff designated as representative o f  the public 
interest would be established separate from the Com m ission itself. This "Staff1 would serve 
under the direction o f  the commission's executive director and would be party to dockets as 
appropriate. Their participation in dockets would be as an autonom ous party and they w ould be  
subject to the sam e rules regarding ex pane contact w ith  the Com mission as are other parties to  
dockets.

The com missioners, on the other hand, should have personal staff, as w ell as their ow n counsel, to  
assist them in research, writing orders and, in general, filling an advisory role.

A s com m issioners serve in the role o f  judges, they should not launch investigations or open  
dockets on their ow n motion. They should not issue notices o f  inquiry or engage in writing 
regulations. T hese functions should be the sole purview o f  "Staff1.

The designated seats concept should be eliminated. The designated seats (accountant, legal and 
engineering) originated in the early days o f  statehood w hen the Com m ission w as a part tim e body  
with no staff. In those days, it was necessary to have an engineer, a lawyer and an accountant on  
the Com mission because they had no staff with such expertise. The tw o  consumer seats w ere  
added in the mid seventies in the mistaken belief that the three assigned sears were charged with  
representing their special vocational interests. The fact is that the com m issions must be neutral 
judges and should not be representing any special interest group. Under the structure outlined 
above, "Staff' would represent the public interest. T o further em phasize the separation o f  
"Staff' and the Commission, it must be clearly understood that the executive director will be in 
charge o f  the "Staff'. The "Staff' positions must be designated as exempt to allow the hiring o f  
truly qualified people in these positions, who can be held accountable fo r  the quality o f work 
they produce.

Doing away with the assigned seats on the Commission will also require language to make it clear 
that candidates for the Commission must be professional with som e know ledge o f  utilities. There 
must also be a restriction which allows no more than one com missioner from anyone vocation.

Included here are examples o f  organizational structures.................................

Current Operating Authority:

As a final note, one other amendment to current statute is proposed. AS 42. 05. 141(1) must be 
amended to eliminate the language "...the powers o f  the com m ission shall be liberally construed  
to accomplish its stated purpose." This language has becom e one o f  the most obvious barriers in 
relating to the Commission. The commissioners and the staff have used this language to offer 
differing interpretations o f  regulations and statute on a case by case basis.



The phrase has also allowed the Com mission to  state that it does not set precedent. B oth utility 
management and the general public are placed in a precarious situation when they are unable to" 
rely on past decisions o f  the Com mission to determine proper conduct in relation to any particular 
issue because the Commission feels free to develop differing interpretations to  similar conditions 
on a case by case basis. As a quasi judicial body, the Com mission must be held accountable to 
its own decisions and interpretation.
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David Fauske (907) 563-4000 James Rowe
President FAX (907) 562-3776 Executive Director

March 9, 1999

Honorable B ill Hudson 
Chairman
H ouse Utility Restructuring Com m ittee 
State Capitol 
Juneau, Alaska 99801

RE: Alaska Public U tilities Com mission

Dear Rep. Hudson:

This letter is prompted primarily by H B 62  which deals with extending the Alaska  
Public U tilities Com m ission for four more years. A s you have heard in my testim ony  
before your committee, the ATA does not want the com m ission to enter into a “wind  
down” year. That happened five years ago and it w as burdensome to industry, the 
com m ission and our customers. The Telecom m unications Act o f  1996 generated a very  
substantial increase in the amount o f  work for all o f  us and Alaskans w ill benefit i f  both 
industry and the com m ission devote their efforts toward that work rather than to the 
confusion o f  “wind down.”

H owever, the sunset review process g ives us a w elcom e opportunity to  offer som e  
suggestions for change within the structure o f  the com m ission. A T A  has long espoused a 
more defined separation between advocacy sta ff and sta ff that is counsel to the 
com m ission. W e think that the current structure that has a staff person as an advocate on  
one docket and the same individual as counsel on another docket lends itse lf  (even  
without intent) to conflict with ex parte rules.

A T A  recommends that there be an organizational separation where advocacy  
staff, under the direction o f  the executive director, represent the interest o f  the public in 
matters before the com m ission. Com m issioners, acting in an adjudicative role, should  
have access to professional advisory sta ff so  they can be properly prepared to w eigh  the 
issues presented by representatives o f  industry and the advocacy staff.

Presently the com m ission has authorization to hire nine additional em ployees, but 
due to the state-hiring freeze, the positions remain unfilled. ATA strongly supports flill 
staffing for the com m ission and recommends it as necessary for the agency to com plete  
its tasks in a reasonable time. Furthermore, the beneficiaries o f  an efficient APUC are 
the utility customers; the same people w ho pay the Regulatory Cost Charge that funds the 
com m ission. A T A  also believes that with flill staffing, the com m ission should im plem ent 
the separation o f  sta ff mentioned previously.



Another facet that should be included in the restructuring is a delineation o f  the 
powers and responsibilities o f  the Chairman. Clearly, it is important to preserve the 
autonomy o f  each com m issioner to vote his/her mind on an issue, but the responsiveness 
o f  the com m ission might be held more accountable with the responsibility o f  leadership 
placed in the hands o f  one individual.

Finally, A T A  questions the continued necessity o f  com m ission seats being  
designated as engineering, attorney, business and consumer (tw o seats). Undoubtedly, it 
is valuable to have the professional disciplines represented on the com m ission, however, 
especially  in light o f  the increased number o f  professional staffj that value may be 
outweighed by the elim ination o f  exceptionally capable candidates w hose experience is 
in another field.

In summary, A T A  proposes
•  Reauthorization o f  the APUC;
•  Clear separation o f  advocacy sta ff from advisory staff;
•  Hiring to fill the nine vacant sta ff positions;
•  Delineation o f  the powers and duties o f  the Chairman;
•  Abolish requirement for designated seats.

Thank you for the opportunity to offer comments on these issues. M embers o f  the 
A T A  are available to answer questions or provide assistance on all matters before this 
committee.

Sincerely,

James R ow e
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INTRODUCTION

While claims of dramatic change and great challenge in a field are usually an 

exaggeration, that is probably not the case where the subject is the regulation of 

public utilities. Current developments in industry organization, technology, customer 

expectations, and attendant public policy are altering the provision of most utility 

services in fundamental ways. Intimately related to all this are the state public utility 

commissions as both responders to necessary change and initiators of constructive 

change. These roles often center around changes in mission, process, and 

timeliness. In electricity, gas, telecommunications and, to a lesser extent, water, the 

changes taking place are changes in kind and not just degree. Most importantly to 

state public utility commissions, the introduction of market forces and competition into 

the utility industries may substantially supplant the need for continuing, 

comprehensive, and traditional public utility regulation.

As each state public utility commission undertakes an effort to transform itself 

to meet the demands of this emerging environment, it is often useful to begin the 

process with a self-assessment to identify the major issues involved, the necessary 

timing of change, staff attitudes about change, and potential impediments to change. 

Such a self-assessment also presents an opportunity for commission staff to provide 

input into the direction of commission change.

After several preliminary discussions in early spring, the National Regulatory 

Research Institute (NRRI) was invited in May to submit a proposal "To Assist the 

Alaska Public Utilities Commission (APUC) in an Organizational Self-Assessment As



It Undertakes Efforts Toward Large-scale Change." A contract for this work was 

subsequently entered into, and the onsite team visit took place over the period June 

17-22, 1998.

To accomplish this self-assessment, NRRI staff interviewed sixteen Alaska 

PUC staff, the five Commissioners, and four former employees, and asked the 

interviewed staff to complete a short assessment instrument. The results of the 

overall NRRI inquiry are contained in this report. Part I of the report describes the 

assessment instrument and presents the results obtained by its application. Part II of 

the report presents NRRI findings by major subject component. For each component, 

the NRRI draws some conclusions and offers accompanying observations. Part III 

provides summary conclusions. Specific comments received by NRRI in the 

interviews are included in the Appendix.

Reports of this type are inherently judgmental and subjective. In that sense 

they are always limited and imperfect. The task, of course, is to be fair and accurate, 

and we have tried to be both in our assessment. In trying to accomplish this we have 

avoidea the extreme stances — “the sky is falling" at the APUC (it isn't) or "we have 

no problems" at the APUC. We have employed "discount factors" where they seemed 

appropriate and have only treated things that could be called recurring themes coming 

from multiple interviewees, thus minimizing the outlier phenomenon. We have 

attempted to make our frame of reference either horizontal comparisons, that is. 

differences in conditions within the APUC and with other commissions, or vertical 

comparisons, that is, differences in conditions at the APUC now as against the APUC 

at an earlier time. We have also avoided references to the behavior of specific 

individuals. It was not our purpose to evaluate individual performance; comments 

directed toward individuals were only included if they could be regarded as applying to 

the position held by the individual in some generic sense. Finally, the report is the 

collaborative product of the three-person team that conducted the exercise; it contains 

only those observations and conclusions that could be agreed to by all of the authors.
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For a report to be contributory to agency self-assessment and to be useful to 

the leadership it must be a candid one — even if occasionally painfully so. 

Accordingly, while not seeking sharply pointed assessments, we have not glossed 

over areas of important perceived deficiencies with indirect writing. It should be said 

that all participants demonstrated a great deal of goodwill toward the assessment 

initiative and genuinely cared about an improved APUC as a place to work and 

contribute.
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PARTI 
APPLICATION OF THE COMPETING VALUES MODEL

Robert Quinn of the University of Michigan has developed one typology of 

organizational change that may hold great promise for the analysis of public utility 

commissions as they undergo transformation in response to their evolving 

environment. His model focuses on the inherent contradictions of organizational life 

and is referred to as the competing values model.1

Quinn identifies four ways of categorizing organizations and arrays them in a 

two-by-two grid, which is illustrated in Figure 1. In the upper right-hand quadrant (I) is 

the open systems approach. Organizations in this quadrant are oriented toward 

taking risks, excitement, and innovation. Success is measured by being on the 

leading edge.2 An interdisciplinary team working on industry restructuring would help 

pull the commission in the direction of quadrant I.

In the lower right-hand quadrant (II) is the rational goal approach. These 

organizations tend to be achievement oriented, emphasize logical direction, and are 

competitive. Success is measured by acquiring resources and defeating 

competitors.3 As commissions confront their new environments and adapt to new 

market and consumer needs, they move toward quadrant II.

In the lower left-hand quadrant (III) is the internal process approach. This 

organization is control-oriented and mechanistic. Organizations in this quadrant are

' Robert E. Quinn. Beyond Rational Management: Mastering the Paradoxes and Competing Demands of 
High Performance (San Francisco, CA: Jossey-BassPublishers, 1989).

; Ibid.. 36.

' Ibid.
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hierarchical and value security and perpetuation of the status quo.J Some portions of 

every organization are better suited to quadrant III than others. For example, 

commission administrative operations probably fall mostly within quadrant III.

The upper left-hand quadrant (IV) is the human relations model or the 

consensual or team approach. Organizations ho e emphasize mutual dependence 

and focus on feelings. They tend to value harmony and consideration of all 

individuals.5 Commissions tend to have strong internal cohesiveness, a trait which 

pulls them toward quadrant IV.

These quadrants represent attributes of organizations, though no organization 

can be fully contained in any one quadrant. For example, every organization has 

some functions or offices that are more hierarchical than others, and, over time, an 

organization may shift its emphasis from one quadrant to another. As a matter of fact, 

there is a tendency for organizations to drift toward quadrant III. That is not to imply 

that the control/management quadrant is inappropriate. The attributes contained 

within that quadrant are necessary for every organization, even the most innovative. 

What is to be avoided is excessive reliance on control and management at the 

expense of appropriate levels of innovation and flexibility.

Because every organization contains elements of each quadrant, a 

quadrangle-shaped map can be drawn for an organization. The NRRI asked the 

Commissioners and staff interviewed to completely assess how the APUC fits each 

quadrant, once to attempt to describe the APUC as it exists nowand again to 

describe how they would preterit to be. Eleven persons completed the questionnaire 

(which may limit the statistical significance of the outcome). Figure 2 shows the 

results of the analysis of the APUC as it exists now; Figure 3 describes the APUC as 

those who completed the analysis would prefer it to be.

1 Ibid., 37. 

' Ibid.
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Figure 2 (the APUC as it exists now) displays the typical kite-shape expected of 

government agencies. The score in the control/management quadrant (III) is very 

high. The scores in each of the other three quadrants are much lower and nearly 

identical to one another. The net result is that those who completed the instrument 

regard the APUC as being skewed toward control, perhaps even further than could be 

expected of government agencies.

The quadrangle describing the APUC as respondents prefer it to be (Figure 3) 

is quite different. The quadrangle clearly indicates a preference for a more balanced 

organization, for substantially less reliance on control, for a very slight increase in 

reliance on the rational goal approach (Quadrant II), a tilt toward the open systems 

model and innovation (Quadrant I), and, most dramatically, a substantial increase in 

attention to the human relations model (Quadrant IV).

These results are consistent with several of the themes articulated by those 

interviewed. The majority of the problems identified in this report are internal to the 

APUC , and it is clear from the results of this analysis and the comments of many of 

those interviewed that substantial repairs need to be made to internal relationships if 

the APUC is to thrive. Though the APUC continues to serve the public and perform 

its established role, mitigation of morale problems and the application of leadership 

could go far to create better internal cohesion that is sought by many.-
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PART II 
mNALYSIS of  organ izat ional  c o m po n ents

The components examined and explained in Part II are:

General Factors Including Leadership 
Morale
Commission Structure 
Staffing
Management Information Systems 
Process
External Relations
Consumer Protection
Information Flows/Communications

GENERAL FACTORS

Overall Commission Functioning

Observation: Though problems exist and the workload is extremely high, 
overall the APUC is regarded as having done a competent job of handling 
its responsibilities.

Despite the range and depth of problems cited by those interviewed, several of 
those interviewed cited the fact that APUC decisions are rarely overturned in court. 
Most cited the competence of the staff and its ability to focus on the real task of the 
Commission despite constant emergencies and a very heavy workload. Though 
some are concerned that current difficulties may eventually limit the ability of the 
APUC to do its job, there seemed to be no doubt that overall the APUC has 
accomplished its mission up to this point even considering the substantial increase in 
the APUC workload following industry restructuring.
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Leadership

It is widely agreed that leadership is an important and sometimes determinative 
component of agency success. Small organizations comprised of highly motivated 
and self-directed persons sometimes do not require much leadership. Effective 
agency leadership is particularly desirable during a period of chum and change, like 
the current environment at public utility commissions, including the APUC.

Also of note in the context of multi-member public utility commissions is the fact 
that there are at least two kinds of ‘leadership" that can be examined. One is the 
traditional view of the chairperson as the locus of leadership, and the other (less 
frequently examined) is the collective leadership of the Commissioners. Both will be 
considered here.

Observation: Several opportunities exist at the APUC for the
application of leadership to perceived problems.

Interestingly, the word "leadership" was not actually spoken by any of the 
interviewees, but a number of the perceived difficulties emphasized by them hark 
back to the leadership question, both from the Chairman's office and from the 
Commissioners as a collective. Several opportunities for asserting general 
leadership on big themes would seem to present themselves in the course of 
fixing a number of particular problems incorporated in them as reported by 
interviewees. One of these is improving vertical communication throughout the 
agency. (Reportedly, horizontal communication is adequate.) Another 
opportunity is to introduce and conduct a systematic training and orientation 
program for new personnel at all levels. (This was a deficiency identified by 
those interviewed.)

A third, and perhaps most important, opportunity is in dramatically clearing 
the docket backlog including tariff filings and devising procedures and practices 
that lead to prompt resolution of cases. Some amount of regulatory lag is, of 
course, inherent in complex filings, and users of the system are often unduly 
impatient. However, even allowing for this, those interviewed were critical of
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unnecessary delays in case processing, of too frequent use of suspensions and 

extensions, and of applications taking effect by default.

Observation: Because of the structure of public utility 
commissions, collective leadership is required.

In the public utility commission model (1) there is a proper and sharp 
distinction between technical staff and commissioners; (2) commissioners are to 
a very great extent co-equal in responsibilities and authority (in the Alaska case 
there is not even extra pay for the chairperson); (3) loyalties are presumptively 
“upward" to the governor and not "sideways" to each other; and (4) the overall 
effectiveness of the organization hangs crucially on the willingness and ability of 
a majority of the commissioners to support the chairperson on issues vital to the 
agency as an institution. This last is about recognizing that the commission 
functions well or badly depending in good measure on whether commissioners 
pull together in the traces or pull apart. The argument here is that adopting the 
former approach allows for the very considerable benefits to the agency of 
collective leadership, and pursuing the latter course precludes these benefits and 
probably forecloses any real chance of individual leadership as well.

In the course of sustained discussions with those interviewed, several 
opportunities for collective leadership by the Commissioners (mostly of the "lead- 
by-example" variety) were identified. It is, of course, true that staff do not always 
know or appreciate what exactly constitutes a Commissioners workday.
However, perceptions that Commissioners do not “pull their weight" were voiced 
several times in interviews. Addressing those perceptions is a difficult but 
worthwhile task.

MORALE

Observation: The morale at the APUC appears to be low.

Given the level of turmoil and uncertainty inherent in utility industry 
restructuring and the extremely high workload of commissions around the nation, 
morale problems might be expected. Comments from quite a few, though not all,
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interviewees indicate th ; . i  morale problem exists at the APUC that might 

exceed national norms, i ortunateiy, the earlier turmoil that surrounded the 

attempt to remove two Commission staff and the dispute over the appointment of 
a Commissioner were perceived by interviewees as "over and done with" and no 

longer a factor in morale matters.
Improving morale in a troubled organization is difficult at best. It has a 

chance of being achieved with the following conditions: (1) the existence and 
understanding of a persuasively articulated vision of the agency; (2) a wholesale 
"buying in" to that vision so that it becomes a shared one; and (3) a workplace 
demonstrably characterized by civility and professionalism, by fair treatment, and 
by appropriate recognition and appreciation of good performance. The task of 
creating this environment falls to the Chairperson and the collective leadership.

Happily, there is mucn to build UDon. There are a number of pockets of 
real excellence and dedication within the agency, and these can be celebrated 
and enhanced. The Commission has a long and reputable history of service.
The traditional mission of consumer protection in the sectors of the economy that 
most fundamentally touch the Alaskan citizenry — the utility sectors — is a high 
calling. Now the added mission of inducing, presiding over, and adroitly shaping 
the restructuring of the energy and communications sectors provides an 
opportunity for a new level of cohesiveness among the APUC staff. Regulatory 
oversight is not yet "a declining industry," but rather has an essential and 
particularly demanding role in the context of transformation. This sort of 
challenge can appeal to the best instincts of an informed and energized staff.

COMMISSION STRUCTURE

Structure refers to an organization’s relatively stable activities over a 
period of time, often reified as an organization chart. Organizations are ordinarily 
structured to support well-established programs that can operate most efficiently 
within given boundaries. A U.S. regulatory commission structure, like that of 
corporations and other government agencies, has traditionally been hierarchical, 
with several levels of authority and numerous compartments representing 
cohesive activities that contribute to overall functioning. Commissions are 
typically characterized by a strict structural delineation between commissioners 
and staff, due to the quasi-judicial nature of their activities and the traditional
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model of commission process that considers staff the provider of technical 
expertise to the commissioners as judges (the “technocratic model"). It is 
common to have a strong executive director who supervises technical staff. In 
several states the bifurcation of staff and commissioners is maintained by having 
two separate agencies — a commission and a public staff.

The APUC is divided into four major layers. The Commissioners and 
paralegals assigned to them form one level; the Hearing Examiner, Assistant 
Attorney General, Executive Director, Administrative Law Judge, and Associate 
Attorney form a second. At the third level, several paralegals and secretaries 
report to the Associate Attorney, and the technical staff report to the Executive 
Director. Six sections, representing the bulk of the commission's manpower, are 
supervised by the Executive Director: Engineering, Common Carrier, Finance, 
Tariffs. Consumer Protection, and Administration. The sections are organized by 
function rather than industry, with the exception of the Common Carrier section.

Observation: Administrative authority is best consolidated at 
commissions.

Based on the NRRI’s interviews, it appears that some APUC 
Commissioners are too involved with administration. This involvement could 
inhibit their consideration of the important issues facing the commission. One 
way to avoid this would be to strengthen the Chairman’s direction of purely 
administrative matters. If all Commissioners were less involved with 
administration, they would have time for more substantive matters, could take 
on substantive lead assignments, and, thereby, might improve the functioning 
and. perhaps, the product of the Commission.

Observation: Existing structure that combines functional and 
subject matter groupings seems to be appropriate to recent 
programmatic needs.

The APUC technical staff are organized largely by discipline (e.g., 
Engineering) with the exception of the Common Carrier section that has 
responsibility for communications-sector matters. Overall, the structure, which is 
duplicated at other commissions around the nation, appears to be an appropriate
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one. Some interviewees remarked that tne Common Carrier section holds a 

special status within the technical staff. But the success of the Common Carrier 

section in weathering and indeed mastering changes in telecommunications 

policy the last several years is good reason for them to be “the fair haired 
division," as one person we interviewed put it. The hybrid organization of 
sections (with both utility and functional sections) works well for commissions 
when combined with a team approach to assigning responsibility for cases. For 
the APUC, other sections need to be strengthened, rather than the Common 
Carrier section weakened.

Some concern was expressed that the assignment of management 
information systems (MIS) responsibilities to the Engineering section had the 
potential to overwhelm fhat section and to get in the way of other engineering 
functions.

Observation: The location of the APUC in the Department of 
Commerce and Economic Development encourages cooperation 
with allied functions.

Many state commissions stand alone as quasi-judicial agencies somewhat 
independent from either the legislature or executive branch. With the 
responsibilities of commissions being redefined, it is of particular help to the 
APUC to have good communications with the state functions of promoting 
economic development and other allied functions. At the same time, the 
Commission's expertise in consumer interests and in the complex field of public 
utilities is an important resource for the rest of the Department. Striking a 
balance between involvement and independence is the key.

STAFFING
Observation: Commissioners need more staff support for 
decisionmaking.

As the issues facing commissions become more complicated (often 
involving issues of market power and consumer protection) and more often 
involve policymaking, commissioners across the country and at the APUC will 
need more staff assistance. Those interviewed expressed concern that the
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assignment of existing staff resources of the APUC did not give adequate 

attention to the advisory function. Two general options are available for 

providing more staff assistance to Commissioners.
First, the APUC could hire additional advisory staff or permanently assign 

staff to Commissioners from existing staff resources. Adding small numbers of 
advisory staff can be problematic because of the wide range of expertise across 
all utility sectors required of those staff. In a commission as small as the APUC, 
the permanent reassignment of staff as advisors to the Commissioners further 
reduces the expertise available to the advocacy function. A contrary view was 
expressed by at least one of those interviewed, who suggested that the 
permanent assignment of a staff member as an advisor to the Commissioners 

would substantially alleviate the problem.
Second, the APUC could adopt administrative models that allow 

Commissioners to have greater access to existing experts on the staff. Several 
states, including Ohio, Iowa, and Florida, have created models which do not 
impose a rigid ex parte wall between commissioners and technical staff. At 

least one of those models defines staff as “participants" in cases but not 
"parties.” They have full, statutory discovery rights but are not subject to 
discovery by others. As participants in cases, staff cannot contest commission 

actions and cannot apply for rehearings.

Observation: Legal support of the Commission is a critical function
and could be improved.

Attorneys are assigned by the Attorney General to support APUC needs. 
Two part-time attorneys are available. Concern was expressed, however, about 
the level of support provided and the potential for a conflict of interest. Given the 
quasi-judicial nature of most APUC actions, several of those interviewed 
expressed the sentiment that more legal input into case preparation would be 
desirable. In fact, at least one suggested that an attorney should be assigned as 
the team leader in case preparation. Full-time assignment of two attorneys might 
be desirable.

Because the attorneys assigned to the APUC do not serve either a strict 
advisory or advocacy role, there is the possibility in the minds of some that a 
conflict of interest could be created for attorneys. The same attorney who 
assisted with the development of the staff position could be also assigned to
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represent the APUG on appeal in a situation in which the Commission decided in 

opposition to the staff position. A solution would be to assign one of the 
attorneys to the Commission staff to help craft staff positions and assign the 
other to provide advice to the Commissioners and to represent the Commission 
on appeal. This is commonly done in other commissions by the formal split 
between staff counsel and chief (commission) counsel. If a permanent split of 
the attorneys between advocacy and advisory functions would create uneven 
workloads between the two attorneys, they could be split on a case-by-case 
basis. Hearing examiners, though often attorneys, are separate from both.

MANAGEMENT INFORMATION SYSTEMS
Observation: The Commission needs improved management 
information systems, but increased computerization will not solve 
information problems by itself.

Both commissioners and staff strongly believe that systems for managing 
commission processes at the APUC need to be improved. Consideration is 
being given to hiring an outside consultant to design a computer information 
system for the commission. A well-designed computer system can indeed 
facilitate many management functions.

But Commissioners and staff expressed problems that run deeper than 
the technical means that are used to enable organizing, planning, and other 
management functions. One person at the APUC who we interviewed said. "I 
sometimes feel that procedures are crumbling here." Another remarked. “We're 
in meltdown." A computer system, no matter how elegant, cannot set priorities 
and cannot say what information is needed by whom, when, and in what format. 
The computer equipment and software available to APUC members is not 
directly to blame, since the Commission is commendably up-to-date on computer 
quality and speed. It seems likely, however, that the available technology is not 
being used to its greatest effect. A larger state commission has different 
management information needs than the APUC. So does a federal agency such 
as tne FCC, which relies on "paper hearings" rather than a typical state 
commission process of oral, face-to-face hearings.
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Observation: A computer information system can be developed 
in synchrony with other efforts to identify, analyze, and address 
Commission management information needs.

A concerted initial effort to reduce case backlog and identify areas 
where timeliness must be improved will help to clarify the needs for outside 
help on developing a computerized management information system. Lack 
of computer support or inadequate use of computers were frequently 
mentioned as problems. Here an outside consultant may be very helpful in 
setting up a system where, among other things, industry files cases 
electronically, the same information is entered only once into the computer 
system, and the status of cases and the text of decisions are available to 
every interested person in the APUC via their desktop computers. Such a 
system should allow management to ascertain the time it takes for each case 
to go through each step in the process and assess whether prioritized goals 
are being met. The computer system may be used as well to accomplish 
tasks that the commission has not attempted as yet, such as analyzing 

complaint filings to be able to anticipate new issues.

COMMISSION PROCESS
Observation: There is widespread concern that the APUC does 
not act promptly enough on cases before it.

Many APUC members referred with dismay to a lack of timeliness in 
decisions, a concern that staff felt was shared by the regulated industries. 
This problem is associated with a backlog of cases that appears to be getting 
worse. One person we interviewed claimed that there are 500 open dockets 
and that this number has doubled over a relatively short period of time. 
Suspension periods are routinely extended, which avoids an immediate 
expenditure of scarce resources but in itself takes time, thus compounding 
the problem. Interviewees identified a number of possible sources of 
slowdowns in Commission processes. One is simply an increased caseload, 
particularly in telecommunications. Promotional offerings in 
telecommunications are "coming in by the gross," we were told, at the same
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time this industry expects, if anything, faster decisions consistent with a 

competitive environment. Filings by electric, gas, water, sewer, and garbage 

utilities are increasing as well.
At least one Commissioner expressed the belief that staff is generally 

slow in getting cases before the Commission. Particular concerns about 
timeliness at the staff level were the lack of speed with which documents 
move between the fourth and third floors and the amount of work that has to 
be corrected or even redone, especially order writing, which is time- 
consuming and duplicative. Commissioners were also faulted for a lack of 
timeliness, both on making needed decisions and getting them out the door 
when a decision has been made. More than one staff member remarked that 
a final order may sit on Commissioners' desks for a period of time before 
being signed and taking effect. More serious, perhaps, was a sense of an 
absence of clear priorities throughout the APUC that contributes to a crisis 
mentality. "We have management by emergencies," said one person we 

interviewed. "It feels like we’re under fire all the time."

Observation: Steps must be taken as early as possible to bring 
the backlog under control and address the issue of speedy 
processing of Commission business.

The lack of timeliness and growing case backlog is a measure of impaired 
Commission effectiveness. Though the dramatic increase in the APUC's 
workload might be a contributory factor, delays in case processing were cited by 
many of those interviewed. Several specific problems that might impact the 
speed with which the APUC disposes of cases were noted. They included 
striking the appropriate balance between efficiency and careful maintenance of 
due process (some citing undue attention being paid to the maintenance of due 
process: others citing not enough attention), the assignment of staff including the 
hearing examiner, and the role of Commissioners. The sense of slipping behind 
is also a drag on morale and a sense of accomplishment.

The first step is to identify more clearly the nature of the backlog by 
industry and current status. The Executive Director may want to reinstitute 
meetings on the status of all current dockets. Such meetings can be used to 
rearticulate priorities and possibly batch similar cases, such as
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telecommunications promotional offerings, for expedited treatment. The 
Commission may wish to consider using temporary resources to help reduce the 
backlog at this stage, although simply hiring permanent staff as quickly as 
possible in key areas rnay be enough.

The second step is to identify bottlenecks and other problems. A flow 
chart can show the actual sequence of events in Commission case processing. 
This will help to identify problem areas, redundancy, and unexpected complexity. 
It also will help to identify information needs that a computer system can be 
designed to address. There are several checklists in use at various points in the 
Commission process. These can be used to help develop a more complete, 
integrated understanding of the flow of events from the date a case is filed until 
the date on which an order goes into effect.

Particular consideration needs to be given to solving problems upstream 
in the Commission process. Better order writing early (which is addressed later), 
so that rewriting and editing do not have to be done at the end of the process, 
can reduce overall workload and the sense of constant emergency. It is a 
mistake to rely overmuch on any one person to make sure that the procedural 
and substantive record is adequate, especially one placed at the end of the 
process. The APUC should also look for areas where industry can help, for 
example by contributing information upon filing that the staff has routinely been 
taking upon itself to gather. We are not suggesting always taking short cuts 
where they are available. Failure to follow due process can result in as many 
problems downstream as failure to fully address substantive issues.

Observation: The use of streamlined administrative processes
and alternative methods for hearing cases should be explored.

Several methods for streamlining case processing were identified by 
those interviewed. They included the issuance of one-page orders for 
procedural issues, an attempt to limit the number of pre-hearing conferences, 
allowing the hearing examiner to conduct pre-hearing conferences, better use of 
the paralegals, and making better use of stipulations. Other small commissions 
have made use of more informal processes to expedite case handling. In North 
Dakota, for example, informal, open meetings are held following most formal 
proceedings. No notice is made of these meetings although they are included
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on the Commission calendar. Meetings are tape recorded. No sworn testimony 

is presented, but the party bringing an issue is asked to present the issue. Staff 
is allowed to respond. In these informal meetings, no decisions are made. If a 
Commission decision is required, it is held for the next formal meeting. If it is 
apparent that controversy will develop, the issue is sent to a hearing. According 
to staff, these meetings have substantially streamlined the Commission process.

More dramatically, the APUC might also consider changing the manner in 
which cases are heard. Currently, Commissioners hear all cases with the 
hearing officer in attendance as a legal advisor, though her role has been limited. 
Other approaches are available. In some cases around the nation, a single 
commissioner will hear a case: in other instances, several commissioners (less 
than the full commission) can hear cases. In other states, albeit typically larger 
ones, hearings are conducted by hearing examiners, who later present their 
findings to the commissioners for ratification or amendment. The commissioners 
must still make their decisions based on the established case record. This latter 
option may be appropriate for the APUC where the concern is the identification 

of the appropriate balance between due process and speed. This option also 
has the advantage of allowing commissioners to focus on 
policymaking and questions of industry structure and develop specific expertise.

Observation: As the work of the APUC shifts towards more 
policymaking and away from the kinds of fact finding embedded in 
traditional rate cases, the APUC may want to further explore the use 
of nontraditional means of making decisions.

A majority of the substantive work of the APUC has been performed 
through formal adjudicatory processes that emphasize due process, which 
includes the requirements that Commission rulings be based on the public record 
accumulated in the course of the proceedings and that there be a separation of 
functions between those who make the decisions and those who argue before 
them on behalf of specific positions. These adjudicatory and often 
confrontational processes work best in matters of retrospective fact-finding and 
in those cases where winners and losers can be identified. They worked well 
when the majority of the Commission's work was the setting of utility rates and 
when specific utility interests conflicted with the interests of ratepayers.
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Unfortunately, they do not work as well for future-oriented establishment of policy 

or in finding creative or collaborative solutions to public policy problems.

Despite the fairly standard requirements that govern public utility 

commission adjudicatory processes, the application and design of these 
adjudicatory processes vary across commissions and across time. The APUC 
process is fairly formal and rigorous in its interpretation of ex parte requirements. 
The APUC staff are charged with presenting the staff case in adjudicated 
proceedings and are generally regarded as serving an advocacy function, a 
function that is particularly critical since there is no separately constituted 
consumers' counsel in Alaska. Other intervenors also present their views, which 
are entered into the case record. Those staff members who are to be separated 
from Commissioners are designated by memorandum for each proceeding.
Staff not so designated may be used by Commissioners as resources; they are 
regarded as being advisory. This split between the staff's advisory and 
advocacy roles is commonly referred to as bifurcation of a commission. In some 

cases, the staff attempts to reach a settlement with parties prior to the 

presentation of a case.
As the work of the APUC shifts towards more policymaking and away from 

the kinds of fact-finding embedded in traditional rate cases, the APUC will need 

to further explore the use of nontraditional means of making decisions. Options 
include designating more Commission actions as "rulemaking’’ rather than 
adjudication and using more mediation, negotiated rulemaking, workshops, 
technical conferences, and task forces. Training in mediation for Commissioners 
and staff or the use of external mediators/facilitators may be useful as well.

Observation: Commission orders are perceived as being not well
written and take too long to prepare and issue.

Several of those interviewed expressed strong dissatisfaction with the 
time required to write orders and the quality of the content of those orders. 
Currently, the responsibility for writing orders is fragmented among staff, 
paralegals, the hearing examiner, and (potentially) Commissioners. Most who 
commented on the training that had been provided for writing orders regarded 
the training exercise as a failure. Some felt that training must be on-going in
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order to be effective. Some feel that paralegals lack the expertise to write good 

orders.
In addition to providing more training in the writing of orders, the APUC 

may want to consider the consolidation of responsibility for writing orders. One 
option is the expanded use of hearing examiners to write orders. This is 
standard practice around the nation and has the opportunity to create a good 
balance between the provision of an adequate background in orders and clear 
policy direction. If hearing examiners are to write the preponderance of 
Commission orders, more examiners would need to be added to the current one.

Observation: Additional statutory deadlines are not a preferred 
solution to APUC problems of timeliness.

Some APUC members suggested that because statutory deadlines 

are for the most part being met, perhaps the legislature should enact more. 
These types of guidelines are common around the nation but do little to 
expedite proceedings, at best serving only to force commissions to pay close 
attention to the prompt handling of cases. New deadlines would not 
necessarily help the Commission address the highest priority issues before it. 
Externally-set deadlines also encourage invention of ways to get around them 
if necessary to meet changing priorities. And the Commission, like other 
administrative agencies, needs flexibility to manage itself. Our suggestion is, 
instead, a determined, concerted effort, with the aid of an outside consultant 
experienced in the development of support systems for management, to 
improve the timeliness of case processing.

EXTERNAL RELATIONS
Observation: Maintaining a good working relationship with the 
legislature will be necessary to ensure that the APUC can 
maximize its contributions to industry restructuring.

By most accounts, the APUC enjoys a good working relationship with the 
legislature, aided in part by the legislative experience of two of the 
Commissioners. Those linkages will become increasingly important in the future



as the Commission further adopts a more legislative rather than judicial role. 
Commissions around the nation are increasingly recognizing that developing and 
maintaining good relationships with external stakeholders is critical to their 
emerging missions. In the past, public service commissions may have adopted a 
“less-attention-is-betteri’ strategy toward the media and legislature, only 
responding when required. At least one comment to the NRRI indicated the 
belief that the APUC's legislative strategy has been largely reactive. 
Commissions are now recognizing that a proactive media strategy is one key to 
the success of consumer education.

In addition, with the movement toward deregulation some members of the 
public do not understand the mission of public service commissions. A proactive 
media strategy can assist the APUC in its efforts to inform the public about its 
programs and continuing roles.

CONSUMER PROTECTION
Observation: Increases in consumer complaints are beginning to 
strain the capacity of the Consumer Protection section.

Although everybody the NRRI interviewed who commented on the 
Consumer Protection section agreed that it is functioning very well, there are 
incipient signs of overload. The section is quite self-sufficient, while not isolated 
from other sections, but does receive support from other staff on particularly 
knotty technical complaints. Complaints on telecommunications service have 
increased dramatically, due to the advent of competition. Disposition of a 
complaint takes up to six weeks and the average time before resolution is 
becoming longer because complaints are not only more numerous but more 
complicated than in the past. Interviewees reported an increase in carner-to- 
carrier complaints, which are now being treated as informal complaints but may 
need to be upgraded to formal ones if they continue at the current rate. Solely 
on the basis of the strain on the capacity of the section due to increasing 
consumer complaints, a case can be made for providing additional support to 
this section, both clerical and professional.
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Observation: The ov'erall mission of state regulators throughout the 
United States is shifting towards new means of consumer protection, 
especially through consumer education.

The major responsibilities of the Consumer Protection section, as listed in 
the Commission's FY 1997 Annual Report, are to investigate and resolve 
consumer complaints, disseminate information, and provide public relations 
support to the Commission. Although the consumer protection staff does some 
community outreach, the complaint load prohibits much consumer education and 
public relations effort.

In Commissioners’ Summit conferences held under the aegis of the NRRI 
and NARUC, commissioners from around the United States have agreed that in 
the near future much of the work of public utility commissions will be directed 
toward protecting consumers in restructured markets and educating them. 
Competition cannot work well unless consumers have the information, ability, 
and motivation to make informed choices. A proactive media strategy is also a 

tool for consumer education, especially since the movement towards 
deregulation means that some legislators and members of the public may not 
fully understand the APUC’s changing role. Consumer affairs, including 
complaint handling, consumer education, and public relations, will not be a 
tangential function, but a central one. Many state commissions are actively 
engaged in shifting towards a "consumer-centered" orientation.

Although a substantial commitment of time and energy will be required to 
perform effective consumer education in the short run. this need may decline 
over time as competition becomes the norm. The APUC may want to consider 
flexible, interim options to support its consumer protection section in addition to 
some increase in permanent positions. Consultants, temporary staff, or existing 
networks that already have links to consumer groups, are options that might be 
explored. Whatever combination of permanent staff or temporary help is 
chosen, the Commission will need to analyze information needs of consumers, 
their current level of awareness, and how they receive messages about the 
industries under the purview of the Commission. Preparation of appropriate 
literature and outreach to Alaskan communities can follow.

23



Observation: Since there is no separate consumer protection 
agency in Alaska, the Commission role is even more important 
than in many other states.

For electricity and gas regulation. Alaska’s situation is idiosyncratic vis- 
a-vis \he rest of the country, but the transition to competition is already 
affecting the Commission in telecommunications. Since there is no separate 
state consumer protection agency in Alaska, the Commission's advocacy role 
is even more important than in many of the states that have such a 
specialized agency. Both Commissioners and staff will need to be involved in 
recentering APUC goals on the consumer, with particular attention to 
residential and small business consumers. This can happen in the context of 
traditional concerns in Alaska for economic development through utility 
infrastructure and within the constraints of Commission jurisdiction. The good 
working relationship of the Consumer Protection section with larger utilities is 
commendable, as are the efforts to deal expeditiously with the carrier-to- 
carrier complaints the section has begun to see in telecommunications.

INFORMATION FLOWS/COMMUNICATIONS
Observation: Information needs at all commissions are becoming 
more complex and less easily categorized.

An efficient communications system for any organization ensures that the 
people who contribute to organizational results have the right information, 
including adequate feedback, at the right time. Coordination of information flows 
or communications is a management function that ensures that individuals and 
work groups are neither overburdened with information nor starved for this vital 
resource.

Both APUC Commissioners and staff interviewed by the NRRI expressed 
frustration with information flows and communications within the Commission 
and sometimes blamed each other for communications problems. While these 
criticisms deserve attention, it is important to place them in the context of the 
increasing complexity of information requirements and the increasingly uncertain, 
amorphous nature of the information actually available at any and all 
commissions in this time of regulatory transition.
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In a traditional commission, staff is highly specialized not only in their 

tasks but in the type of information they present as testimony. Both substantive 

and process information are necessary to smooth commission operations. 
Process information includes such matters as case dockets, timetables, budgets, 
and assignments. Cases are developed and executed in the form of testimony 
(the primary substantive information) presented by all parties from their individual 
points of view, with a decision rendered on the evidence by the full commission. 
There is a presumption that the staff point of view, company point of view, and 
the views of other interested parties are sufficient to give commissior 
decisionmakers the ability to decide for that particular company in that rate case. 
In the traditional commission organization, marked by adversarial proceedings, 
communication is very much on a “need-to-know" basis. If errors are to be 
made, the traditional commission preference is to make them on the side of too 
strictly limiting information flows rather than allowing too much out into the open.

The APUC, because of the state’s unique energy situation, is to a greater 

extent than many commissions in the lower 48 still appropriately a traditional 
regulatory agency. But the Commission is affected by tranrition in the electric 
industry and is fully involved in restructuring of the telecommunications industry.
In this time of great charge, everyone at the APUC is struggling to make sense 
out of ambiguity. In this environmen?. more emphasis is needed on substantive 
communications about nonprogiammed activity, especially that related to 
initiating and establishing new programs. Process information, so essential to 
the efficient functioning of a traditional agency, becomes more the servant of 
substantive informational need;' in an agency in transition. For all involved, both 
Commissioners and staff, the available information is likely to seem incomplete 
and unsatisfactory compared to earlier times.

Observation: Lateral communications within the Commission
appear to be quite good.

Within the major working groups — the commissioners, technical staff, 
and administration — the exchange of ideas and information seems to be 
substantial and open. One Commissioner remarked particularly that the 
Chairman is very forthcoming with information.

25



Observation: Commissioners tend to complain that they cannot 
always easily acquire information from staff, while staff tend to 
complain that Commissioners are uninformed.

Commissioners say they find it difficult to obtain the information they need 
to frame issues and make decisions. One Commissioner commented that staff 
likes to work independently but that Commissioners need to hear the opposing 
viewpoints from staff. Commissioners remarked that they do not have contact 
with individual staff and that information is tightly controlled. Sometimes staff 
input may be quite technical and quantitative, without an understanding of the 
context of the hearing, suggested a Commissioner. One Commissioner 
remarked that a presentation from Alascom, set up in an effort to broaden 
external sources of information, provided more information “than we ever could 
have otherwise [gathered]."

Several staff remarked that before a hearing they do not always know the 
scope of the proceeding or what questions the Commissioners would like to have 

answered. Staff were concerned that Commissioners in some cases do not 
have a full understanding of the substantive information they need to make a 
decision and that they focus on administrative details instead. One staff member 

said it was disheartening to be named to brief a subject and have a 
Commissioner argue with the staff member from what s/he considered a 
superficial knowledge of the subject. Others said they believed the 
Commissioners rely more than they should on industry to set priorities and 
provide a context for their decisions. Another remarked that in their opinion 
Commissioners do not send information down to staff and do not know the 
extent of the demand they are placing on staff when they request information. 
However, both Commissioners and staff remarked on people at the Commission 
who are able because of exceptional ability and their positions in the 
organization to master a breadth of vital information and coordinate its use.

Observation: Commissioners and the Executive Director need to 
work together to improve Commissioners' knowledge of substantive 
utility matters.
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Clearly, Commissioners need to have more information earlier about 

cases they will be deciding. But this is not a one-way street. It "squires effort on 
the part of Commissioners as well as staff. In the past, commissions decided 
issues that were arcane but well-bounded. Today the issues are often strategic 
ones, but decisions still depend for their impact on complicated operational 
considerations. One way to help commissioner preparation on cases expected 
to come before them is for the Commissioners to prepare an “issues list" 
comprised of questions they would like answered and circulate it to staff well 
before a hearing. Staff might also provide Commissioners with "must read" 
documents, again well before an actual hearing, perhaps even before the 
circulation of the list of issues. Commissioners would read the documents and 
prepare their questions, so that they can learn what they need to know in each 
major case and generic proceeding.

The use of teams to create a coordinated staff viewpoint has been an 
efficient way to develop policy perspectives within staff and to avoid 
overwhelming the Commission with unnecessary analysis. In a time of 
increasing substantive complexity, however, there may well be greater need for 
presentation of conflicting and somewhat redundant data and analysis from 
multiple sources. In other words, it is possible to provide too much orchestration 
to the development of some staff positions and end up overly restricting 
Commissioners from access to the expertise and accumulated wisdom of staff. 
One way for the Executive Director and other technical staff to accomplish this 
might be to institute issue roundtables that include the participation of 
Commissioners. The use of teams among staff has done much for cross­
fertilization of knowledge. With nonroutine problems, the use of roundtables, 
which could include industry participation as well, would broaden that team 
approach. Another means of enhancing understanding of current issues 
throughout the commission might be a series of tutorials. We caution, however, 
that these suggestions, if they prove of interest to the APUC, must be taken on in 
a structured, incremental progression, rather than all at once, so as not to 
impede tackling some of the other problems discussed in this report.
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PART III 
OVERALL CONCLUSIONS

There is much to be proud of at the APUC. Despite a heavy workload, it 
has. by all accounts, served the public interest. There is a fear, however, that 
the agency cannot continue to perform its important functions without real 
reform. The areas most in need of attention seem to be:

Commissioner-staff and Commissioner-to-Commissioner relations, 
which includes issues of leadership and morale

Timeliness

The quality and speed of Commission orders

The increase in consumer complaints, the likelihood that complaints 
will increase further, and the implications for the adequacy of current 
staffing levels.

Electronic filing and management information systems.

The APUC has many competent and dedicated professionals. By 
focused application of their talents, the challenges facing it can surely be met.
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APPENDIX

COMMENTS RECEIVED IN INTERVIEWS 

OVERALL COMMISSION FUNCTIONING

In som e respects, not much has changed over time at the Commission. The 
upcoming ''sunset" review of the Commission will be important. The current level 
of discontent with the Commission is higher than in the past over a variety of 
carriers. Som e utilities seek help/relief from the Commission. There is a mix of 
adversarial and cooperative relationships with utilities. Stakeholders are not 
looking for radical change.

Despite the turmoil and recent loss of staff, staff is generally doing a good job of 
focusing on the task. The Commission environment is chaiacterized by constant 
emergencies. The workload has increased dramatically (tripled or quadrupled). 
There are not enough resources. There is a risk that the workload will 
overwhelm Commission consideration of the big picture.

The Commission is full of good people. The staff are the strength of the 
Commission. Staff have the feeling that the work of the Commission is 
important. There is an us-versus-them attitude between Commissioners and 
staff. Commissioners are experienced. The funding source is stable.

The foundation is crumbling. There is som e inclination to adopt the status quo. 

LEADERSHIP

The Commissioners are experienced. Equally important, they have significant 
legislative experience. The chairman especially has access to the legislature. 
There is bipartisan legislative experience within the Commission itself.

It was divisive to have a dispute on timekeeping in public.
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I don't thing the [timekeeping dispute) was particularly debilitating. I have seen  
some battles and some morale problems.

The staff considers it a distraction to have Commissioners who are absent.

An earlier attempt by the Governor to remove a Commissioner was in the press.

I've heard from industry that staff shows disrespect for Commissioners.

We have Commissioners who want to administer rather than do strategic 
planning and an Executive Director who does substantive stuff because that’s 
where the vacuum is.

Each Commissioner has his own personality and brings some strength to the 
process.

It's hard to know what a problem is if you are only getting one Commissioner's 
opinion.

We're slow in production and do finger pointing, a common industry complaint.

We have good ability to work with industry. They don 7 have a difficult time 
getting a point across to us.

Some Commissioners are not as easy to get along with. Commissioners could 
be more supportive — treat people with courtesy.

Our major strength is a committed, knowledgeable staff and our major weakness 
is the Commissioners. They should show up for work. Them is infighting. At 
hearings, they haven 't read the filings, haven't read the staff memos with one 
exception.

Commissioners often ccme into a hearing with their minds made up.
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7he Commissioners don't have a sense of urgency. But there are cases where 
Commissioners get excited and involved. Then they make an effort.

People earning the high salaries are not accountable. The buck doesn't stop 
anywhere.

It's demoralizing to have staff come down with something to sign but nobody's in.

Commissioners have a total lack of appreciation for the work that has to be done. 
There is never a thank you from a Commissioner.

It's bad for morale to have lazy Commissioners.

All five of the Commissioners came with zero knowledge and aren ’t interestea in 
working hard to learn their job.

Industry has fear of reprisals.
You can’t make too much of dissatisfaction but I believe utility dissatisfaction 
level is considerably higher than when they had extremely knowledgeable and 
hardworking Commissioners.

There is a double standard for Commissioners which is wearing on staff. Former 
Commissioners read stuff.

The current Commissioners are not particularly technically adept. One of them is 
conscientious. They even do things that give worse impressions than they have 
to — cable TV in their offices.

There are differences of opinion partly because we have Commissioners that 
aren't thinking alike.

We never had a sense  o- whore we were going. This is endemic to a regulatory 
commission.

Having hearings at 8:30 was impossible.
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Friends in industry call and say "what's happening. " They feel they're not going 
to be heard, that there are biases. Utilities se e  the place in disarray, ineffective, 
dysfunctional.

We don't have the feeling we have the support of Commissioners. It didn't used  
to be this way.

Leadership could be better but I am afraid it never will be. It could be a lot worse 
than we have. I'm happier now than in the past.

MORALE

Staff comes to work because they feel they're doing something worthwhile.

The people [here] are dedicated, knowledgeable and good team players.

There are lots of hard working people. People are one of our assets.

Staff are hardworking, have good experience, are committed — excellent.

Thr ^  has been some loss of morale — haves and have nots on promotions.

The APUC staff is a real small group. Everybody has input and is listened to.

Morale is okay, but there is some frustration. Disputes among Commissioners 
[are one cause]. On the staff side there is frustration over workload and 
interruptions that impede scheduling. Commissioners have time lines that don't 
take into account the individual's workload.

[Commenting on morale]: Commissioners need  to have an idea of what they are 
asking for.

Everybody is overworked and puts in extra hours. We 're a close group — you 
can get assistance from other sections.

There is high stress.
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Everybody is supportive. [Morale varies] section by section.

This is a sick agency. There is a distinct minority of dedicated, hard working 
people and they're worked to the bone. A distinct minority of people have a 
feeling of serving the public interest.

We have extremely high stress and tension levels, which is probably contributing 
to attrition. We have the lowest morale of any commission.

Low morale is leading to attrition.

There is too much focus on negatives and not enough on fixing things.

The trend is in a bad direction.

In general, employees are not treated well.

We're in meltdown.

I believe in public service — serving every consumer in the state.

The Telecommunications Act hasn't helped morale. But overall there's no 
inspiration to go the extra mile.

Trend is downhill quick. Philosophical view is that we will probably settle 
somewhere but can be in quite a bit of danger while we're going down.

Despite all the turmoil, staff is doing a good job of keeping their nose to the 
grindstone.

A lot of people with bad morale have left. Three to five years ago morale was 
worse.
Things have changed so much in the last six months that I am optimistic.
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C O M M I S S I O N  S T R U C T U R E

The Common Carrier group is the most open to calling on other sections and 
serving other sections.

The location of APUC in Department of Commerce and Economic Development 
allows good communications with allied functions. The Executive Director has 
bi-weekly meetings with representatives of related functions in the Department.

Staff feels they used to get more support from assistant Attorneys General. It 
would be helpful if the A.G.s sat down with staff to says ‘this is the strategy." 
Should attorneys be team leaders?

There is some feeling by others in the Commission that common carrier people 
are the "stars. "

The hybrid structure works well as an allocation of resources. Resources are 
where the tasks are. If organized by utility sector, expertise would be tailored by  
sector. Structure gives flexibility because you can form teams.

It is difficult to have partially exempt staff who don't work for the Commission.
The Chairman can't supervise them.

Telecommunications is the fair-haired division. They are unaccountable for their 
work or their errors.

The computer support function may take up too much of the Engineering 
Section's time, and the engineering function may suffer.

It's not the structure that's the problem. It's the people.

It would help accountability to reorganize.

The Chairman doesn't have a clear line of authority on administrative matters. 
Consensus is a poor way to manage a work force.
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The Commission structure is not efficient. There is a high concentration of 
bosses to Indians. Cases mix across sectoral boundaries [implying that there 
are too many sections].

If the Commission were restructured, it would cause apprehension and affect 
morale — not that that's so bad.

The Executive Director is the person with veto power [on cases] but it is usually 
one lead staff person who develops a position and tries to sell it to the group.

There has always been a question of how much authority the Chairman has. 
There is minimal management at the Commissioner level which is sometimes 
good and sometimes not.

STAFFING
The process does not support Commissioners.

Commissioners can't get staff to devote time to their projects. Commissioners 
complain of a lack of information being received from staff.

Staff are represented by attorneys assigned by the Office of the Attorney 
General. The Commission can't contract for additional assistance.

The same attorney who argued the staff case may have to defend the 
Commission on appeal even if the Commission disagreed with staff.

Though the attorneys are very busy and not always timely, they come through in 
a crunch. There is not enough legal support. The Commissioners should have 
their own legal counsel.

The workload for attorneys may not be balanced between representing staff and 
filling an advisory role, but there should be a split of the two attorneys on a case- 
by-case basis.

The legal advice received is sound. It would be helpful to have more attorney 
input in case development. In the past, more support from attorneys was 
received.
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MANAGEMENT INFORMATION SYSTEMS
I sometimes feel that procedures are crumbling here.

We have management by emergencies. It feels like were under fire all the time. 

We should get more efficiency rather than hiring more people.

We're not getting basic management information [and this harms accountability 
and performance evaluation].

We're in meltdown. [The problem] starts with records and finance, one of the 
most critical parts of the organization. We don't get filings.

Computers are good [up to date in quality and speed] and a lot is done on them. 
It would be nice to have electronic filings. There should be two full-time 
computer support staff.

There is duplication of entering information into computers. We are using 
computers as typewriters. We need an integrated information system. We are 
not at the request for proposal stage on this. It is difficult to dedicate resources 
to solving this problem.

The mail is slow getting from the fourth floor to the third floor. Urgent documents 
do not get downstairs fast enough.

It's slow to get information and documents electronically available.

Rates and Finance doesn't get mail downstairs or filings downstairs in a timely 
manner. We lose several days.

We have more computer tools but don't have someone to help use them.

We need a data input person. We need to create calendars so people don't 
miss deadlines. We need to go to electronic filings.

We have fairly reasonable computer support, though software is a problem and 
we need to replace [the data processing] person who left.
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C O M M I S S I O N  P R O C E S S

Procedural time lines are lacking. Current statute allows the Commission wide 
discretion to se t deadlines. Som e pipeline cases have been open since 1986. 
Cases are not being handled promptly. Statutory deadlines should be imposed. 
Time delays are the result of bad process, not a lack of resources.

The Commission isn't performing well substantively, procedurally, or timely. We 
have several checkoff lists [to manage processes] agency wide. Procedural 
tracking could be done better than it is. When a docket or tariff reaches a certain 
point it is sen t to the third floor for further processing and it is difficult to know  
what's going on. Stuff gets lost. A month later it may show up. We have lots of 
internal procedures that aren't written down anywhere and we don't know when 
they change. A procedures manual would help. There is good industry support 
for getting the Commission the resources it needs to process cases quickly. 
Increased caseload is stretching resources and we are getting further behind. 
Deadlines are not being met. Utilities expect faster decisions under a 
competitive environment. Should statutory maximums for decisions be made 
tighter? To fix slowness we need to see  where the delays are more precisely. 
Statutory deadlines are usually met.

Commissioners find it hard to keep track of filings, schedule, and substance as 
well.
It takes longer if you try to take shortcuts. We should do proper motions in the 
first place [talking about due process], [There areJ no priorities. [It takes] lots of 
work to coordinate technical staff. Prioritizing is a weakness. The magnitude of 
the work is a problem and the feeling that everything has the same value. How 
do you address backlogs? How do you m eet the public interest and still simplify 
workflow?
Need a standard reporting process on the status of projects.

The Commission is improving on production and efficiency. There is growing 
participation by Commissioners in making sure once a decision has been made it 
goes out the door. Staff for the most part does their work on a timely basis. We 
now have more people who write orders so that’s  improving. Paralegals write 
them. Staff writes lots of orders, especially engineering and finance staff. The 
adjudication phase also takes time.

Adjudication packets are still being put together at the last minute. Often orders 
are approved but sit within the Commission. They have to be signed by all five 
Commissioners [but sit on their desks]. The Commission process is slower than 
before because Commissioners don't have a sense  of urgency. Some issues get 
priority and the Commission does see  to getting them done. I can get an order 
drafted within days and it can sit for three months on a Commissioner's desk. 
Circulation o f an order can take months. Staff is always late.
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Commissioners are not clear about their expectations of advisors; som etim es an 
active role is expected: sometimes it is not. More three-Commissioner panels 
could be employed. Procedural orders are too detailed. There is no need  for 
multiple pre-hearing conferences. The one-page order for procedural issues is 
helpful.

There are not enough staff to nave full staff separation in important cases. The 
Executive Director splits staff to provide advantage to the advocacy side. 
Negotiation between the Executive Director and the Commissioner managing the 
docket would be helpful. There is a lack of staff responsiveness to Commission 
desires. The first priority of staff is to provide effective advocacy; effective 
advisory support is secondary. The lack o f a consumers' counsel m eans that 
staff m ust protect the public interest. Previously, staff didn't have an advisory 
role and were wholly advocacy. Replacement of advocacy staff or addition of 
advocacy staff in the middle of a process requires due- 
process notification. In complex cases, one side might get shortchanged and 
might need outside resources. The role of staff even in an advocacy role is to 
round out the record, not to ’Win" the case; it is hard for staff to understand that. 
Staff do not respect the process or the Commissioners. Commissioners need  to 
hear opposing viewpoints.

The assignment of a lead staff person for case preparation is som etim es 
ambiguous and sometimes shifts. Much case work interaction is informal. How 
the primary staff person assigns duties to the other staff is unclear.

"Splitting the staff' is a major concern. Because of small staff size, splitting 
creates frustration among the staff. Commissioners often regard staff in an 
advocacy role as “the enem y.'' The paralegals have not helped the process, and 
their skills have not been fully employed by Commissioners. The paralegal 
experiment was a "disaster." Supplementing the advocacy staff in mid-stream  
has been a problem.

There are frustrations among those involved with the APUC about the time 
required to complete cases. There is also some perception that the Commission 
values form over substance. Schedules agreed to in pre-hearing conferences 
are not held to. Delays are caused by hidden agendas, lack of case  
management, lack of competence, and inadvertent delay. The delays are 
caused by lack of a sense of urgency on the part of Commissioners. Documents 
can take months to circulate among Commissioners. The process of producing 
orders is getting better. The increased caseload has outstripped the increase in 
resources; the Commission is falling further behind. Cases have increased 
significantly. The staff side is generally timely; the fault lies on the Commissioner 
side.

Som e cases are procedurally defective when brought to the Commission. The 
Chairman assigns Commissioners to cases as Docket Managers. The quality of
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pre-filed testimony and exhibits is “scary." There is some question as to who 
se ts  schedules. Some Commissioner expectations of timing are not 
communicated well. The Commissioner may spend too much time attempting to 
m ake the perfect case and opinion; they may need  to relax in the interest of 
speed. The Commissioner needs to find the right balance between due process 
and speed.

The Commission has a fairly good record of not being overturned. In som e  
cases, decisions should have been appealed but weren't, perhaps because  
parties might feel that the Commission might have been vindictive. There seem s  
to be some unevenness in the application of due process — sometimes overly 
rigid.

There has been little use of alternative m ethods of dispute resolution (ADR).
The lack of skilled staff and the governing statutes prohibit better use of ADR. 
Stipulations are sometimes reached after dockets are filed. In a fairly high 
percentage of cases, there is som e stipulation. Sometimes Commissioners want 
a detailed overview of stipulations. Staff might be too disputative to serve as 
mediators.

The Executive Director leads the advocacy team and does a final review of the 
staff case. The Docket Manager is the day-to-day leader. All voices are heard in 
case developirent. Sometimes the Executive Director overrules staff.

EXTERNAL RELATIONS
The legislative experience of Commissioners is an asset. The Legislature has 
been responsive to the difference between the APUC and other agencies. The 
Commission is frequently asked for advice by the Legislature. The Legislature 
regards the Commission as a resource. The Commission has a good 
relationship with the Legislature. The Commission attempts to avoid lobbying. 
The relationship with the Legislature has been reactive except in limited 
situations.

The environment is more political than in the past. There is now more interaction 
with the Governor. Commission decisions are rarely overturned. There is now  
more contact with the public, which is more knowledgeable than before.

Commissioners have limited contacts with external stakeholders due to lack of 
time. Overall, external relations are good. Public contact is increasing and the 
public is now more knowledgeable. The public doesn't understand the 
Commission process.

Som e regulated utilities might be afraid to be direct with the Commission for fear 
of reprisals. They are definitely frustrated by the lack of timeliness and the 
concern with form over substance.
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CONSUMER PROTECTION
The Consumer Protection section is working well.

I'm totally satisfied with the job Consumer Protection does.
I see  no problems in consumer affairs [Consumer Protection], [As a technical 
staff person] I get involved in lots of the complaints.

The state does not have a consumer protection agency. Consumer protection 
needs to be beefed  up. It should be at the forefront of what we do.

There has been a dramatic increase in complaints in telecommunications. We 
now have three competitors in Anchorage.

The number of complaints has doubled and there are only two intake people.
The section cannot do administrative stuff [because the complaint handling takes 
all the time]. The section was promised a half time clerk but received a one- 
quarter [-time clerk] instead. Disposition of a complaint takes up to six weeks.
It's taking longer because complaints are becoming more complicated. 
Telecommunications is the majority of the complaints.

There are not enough resources and [there is] high stress. The Consumer 
[Protection] section should have enough resources to do what other 
commissions are doing in this area.

They [Consumer Protection section] keep to themselves. They get a lot of work. 
Complaints have risen. They do call on me [a technical staff person] for 
assistance, such as drafting letters. Sometimes (but rarely) I talk to consumers.

There is not enough community outreach. I would like the Consumer Protection 
section to do more.

A Consumer [Protection] section representative does do some outreach — 
visiting churches and senior groups.

The amount of time it takes the Commission to decide issues harms [the] 
Consumer Protection [section]. Often the Commission has to be defended for 
delays. Consumers may think that information is being withheld [when in fact 
there has not been a decision].

Commissioners should not promise results from the Consumer Protection 
section. Often the issues they refer are not even jurisdictional to the 
Commission.

The Consumer [Protection] section reports to the Commission once a month in a 
public meeting.
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The Consumer [Protection] section does not prepare literature on the 
Commission.

The Commission used to be more consumer conscious. A s the state becomes 
more deregulated it will become more important to consider consumers.

The Consumer [Protection] section has cooperative relationships with larger 
utilities [for complaint resolution].

The Consumer Protection section is starting to get utility-to-utility complaints, or a 
utility filing complaints on behalf of customers of another utility. These are now  
being treated as informal complaints but are typically complex issues. The 
APUC wants to [handle a complaint of this sort] quicker as an informal complaint 
but may have to bump them up to formal complaint status.

Consumer complaint processing is a slow process. It would be good to shorten 
the time period for a utility to respond to a complaint.

INFORMATION FLOWS/COMMUNICATIONS
The Commission arranged a presentation from Alascom in an effort to broaden 
external sources o f information. This was successful — more information than 
we ever could have otherwise.

Communications among Commissioners are good. The Chairman is very 
informative.

Communications are fairly good: this is a small community. But sometimes the 
Commission has questions for staff that come out at a hearing but would be nice 
to know about ahead of time. It would be good to know what information they're 
seeking. The scope of a proceeding and Commissioner questions are 
sometimes not clear. I'm not sure how you'd do this effectively.
The staff is less politically aware [than Commissioners] and technical staff may 
respond to Commissioner concerns in numbers, without input in the context of a 
political situation.

There probably is som e isolation for Commissioners.

We have problems with information (low. Every Commissioner who :s  not the 
Chair complains they have no idea what's going on.

Staff likes to work independently but Commissioners need to hear opposing 
viewpoints in staff. We don't have contact with individual [staff]. Information is 
tightly controlled.
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External communications are limited for the Commission. The Commissioners 
keep getting down to details and don't have time to understand the substantive 
issues.

There is room for improvement on vertical communications. We are an 
hourglass with the Executive Director in the neck.

It's not always clear what Commissioners want. We havo Commissioners who 
want to administer and an Executive Director who does substantive stuff 
because that's where the vacuum is.

Internal communications are poor.

Lack of communication [is a problem]. Lateral communications are better than 
vertical but lateral aren't great. If you're not working on an order it doesn't get to 
you. We should have electronic means tn see  a brief summary of an order 
[because there may be one related to one you are working onJ.

These Commissioners rely a lot on industry. They get a sen se  of what's 
important and what industry wants. Often the Commissioners come in with their 
minds made up. In adjudicatory hearings it's even more obvious.

Out of necessity, the Administrative division has become very close.

Commissioners do not respond to their e-mail.

We have differences of opinion partly because we have Commissioners that 
aren’t thinking alike [aren't evenly prepared on substantive matters].

Communications are laterally good and vertically relatively cordial.

The Commission considers staff the enem y because “you're s taf f  or because 
“they know more than we do."

It is disheartening when you are named to brief the subject and they [the 
Commissioners] argue with you with no information.

There is not always clear direction from Commissioners about what they want 
[from staff advisers]. Since you don't know what they want, it is hard to prepare.

This place is a big gossip house. But you don't get communications on things 
you need to know and aren't told. Commissioners' information doesn't flow 
down. They don't know what demands they're placing on us.
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BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

A BILL

FOR AN ACT ENTITLED  

"An Act removing a requirement that a certificate of need is needed before 

elimination o f a category of health services provided by a health care facility; 

prohibiting a person from converting a building or part o f a building to a 

nursing home that requires licensure unless authorized by a certificate o f need; 

setting a standard o f review for applications for certificates of need relating to 

nursing homes and nursing home beds and relating to that standard of review; 

providing that the standard of review for applications for certificates o f need 

for beds other than nursing home beds or for a health care facility other than 

a nursing home is the availability and quality of existing health care resources 

or the accessibility to those resources compared to the current or projected  

requirement for health services required to maintain the good health of citizens 

of this state; defining the term 'nursing home bed'; eliminating statutory
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BE IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S ec tio n  1. FIN D IN G S. T he legislature finds that

(1) ch. 84, SL A  1996, placed a tw o-year m oratorium  on the issuance or 

m odification o f certificates o f  need under AS 18.07 for nursing beds and  created  a  w orking 

*roup to analyze issues re la ting  to long-term  care and the certificate o f  need  program ;

(2) it is anticipated  that the long-term  care system  in A laska v/ill face a  crisis 

n its ability to provide services to a grow ing and increasingly aging population  by the twenty- 

'irst century  unless the system  can provide services in a m ore effic ien t and appropriate 

nanner;

(3) in 1996, the state spent $120,000,000 in long -term  care serv ice for 

ipproxim ately 5,000 A laskans; approxim ately two-thirds o f these expenditu res, $80,000,000, 

vere m ade from  the state general fund;

(4) m oderate assum ptions about population and infla tion  w ould project that 

nore than $545 ,000 ,000  will be needed to pay for long-term  care serv ices in A laska by the 

ear 2015;

(5) a  sh ift from  the current significant reliance on costly  institu tional care to 

m ore balanced continuum  o f  hom e-based and com m unity-based serv ices is needed;

(6) a tw o-year m oratorium  on the issuance or m odification  o f  a certificate  o f 

eed for the addition o f nursing  hom e beds was enacted into law  in 1996 to

(A) encourage the developm ent o f hom e-based an ’ com m unity-based

services;

(B) d irect the state's resources toward the services that can  best m eet 

the needs o f  the c lien ts; and

(C) fac ilita te  actions to provide a more balanced  system  o f  care and 

m ore appropriate p lacem ent o f  clients, enlarge client choice, and avoid unnecessary 

new  long-term  care costs;

(7) app rop ria te  planning is necessary to ensure that a certificate  o f  need for 

jw  or replacem ent nursing  hom e beds is not approved w ithout a

S H B  187(F IN ) -2-
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(A) dem onstrated long-term  need fo r those beds on a  regional basis;

(B) dem onstration that the project is financially feasible and fosters the 

least re liance  on the state genera! fund for p rovision  o f the m ost appropriate service;

(C) dem onstration o f public participation  in the p lanning  process and 

su p po rt by  affected  groups; and

(D) showing that the approval o r m odification o f the certificate o f need 

is co n sis ten t w ith existing state plans for delivery  o f  care in A laska; and

(8) this Act provides a m inimum fram ew ork to ensure that the approval o f new 

or rep lacem en t nursing  hom e beds enhances access to the appropriate  level o f  care to m eet 

the needs o f  A lask an s and does not foster reliance on the sta te  general fund  to finance the 

operating  and  cap ita l costs.

* Sec. 2. A S  18.07.021 is am ended to read:

S ec . 18.07.021. A d m in is tra tio n  [O F F IC E  O F  P L A N N IN G  A N D  

R E S E A R C H ]. T he [OFFICE OF PL A N N IN G  A N D  R E S E A R C H  IN THE] 

d ep artm en t shall adm inister the certificate o f  need p rogram  und er th is chapter and 

p erfo rm  o ther functions prescribed in this chapter.

* Sec. 3 . A S 18.07.031 is am erded  to read:

S ec . 18.07 .031. C e rtif ic a te  o f  need  re q u ire d , (a) A  person m ay not m ake 

an expenditure o f  $1,000,000 or more for any o f the fo llow ing unless authorized under 

the term s o f  a certificate o f  need issued by the d e p a r tm e n t  [O FFIC E]:

(1) construction o f a health care facility ;

(2) alteration o f the bed capacity  o f  a health  care facility ; or

(3) addition [OR ELIM IN A TIO N ] o f  a category  o f  health services

prov ided  by a health  care facility.

(b) N otw ithstanding the expenditure th reshold  in (a) o f  this section , a person

m ay not co n v e rt a building or part o f a build ing  [T H A T  IS L IC E N SE D  AS AN

A SSIST E D  L IV IN G  FA C ILITY  U N D ER  AS 47.33] to a nursing  hom e that requires 

licensure under AS 18.20.020 unless authorized under the term s o f a certificate o f need 

issued by  the d e p a r tm e n t  [OFFICE].

* Sec. 4. A S 18.07.041 is am ended f> read:

S ec . 18.07.041. S ta n d a rd  o f rev iew  fo r  a p p lic a tio n s  fo r  ce rtif ic a te s  o f  need
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1 relating to non-nursing home beds and services. The department [OFFICE] shall

2 gran t a sponsor a certificate o f  need or m odify a certificate o f need  that authorizes

WORK DRAFT WORK DRAFT 1-LS0708VD

3 beds other than nursing home beds or that is for a health care facility other than

4 a nursing home if the availability  and quality o f  existing health cam  i^ o u rc e s  o r the

5 accessib ility  to those resources is less than the current or proje .ted requ irem ent for

6 health  services required to m aintain the good health o f citizens o f  th is state.

7 * Sec. 5. AS 18.07 is am ended by adding a new section to read:

8 Sec. 18.07.043. Standard of review for applications for certificates o f need

9 relating to nursing homes and nursing home beds, (a) T he d epartm en t shall

10 develop  review  standards for an application for a certificate o f  n eed , or fo r a

11 m odification o f a certificate o f need, issued under this chapter for a health  care facility

12 that is a nursing hom e o r has nursing hom e beds.

13 (b) In developing the review standards under (a) o f this section, the departm ent

14 shall consider w hether

15 (1) a public  process and existing appropriate sta tew ide, reg ional, and

16 local plans w ere included in planning and designing the additional nursing  hom e beds

17 o r the health care facility;

18 (2) the additional nursing hom e beds o r the health  care fac ility  m eets

19 m in im um  required  use rates fo r new nursing beds, and the effect on use  rates fo r

20 ex isting  nursing hom e be

21 (3) the ac' m al nursing hom e beds o r the health  care  facility

22 dem onstrates consideration  or the com m unity , regional, and sta tew ide needs for new

23 nursing hom e beds;

24 (4) the additional nursing hom e beds or the health care  facility  m eets

25 the m inim um  num ber o f  new nursing beds that should be required in a facility  to

26 ensure efficiency and econom ies o f scale;

27 (5) the additional nursing hom e beds o r the health  care facility

28 dem onstrates the proposed service will provide a quality o f care equ ivalen t to existing

29 com m unity  regional, or statew ide services;

30 (6) the additional nursing hom e beds o r the health  ca re  facility

31 dem onstrates financial feasibility, including long-term  viability, and w hat the financial

C S H B  187(FIN ) -4-
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effect w ill be on consum ers and the state; and

(7) the sponsor has demonstrated cost effectiveness through considering 

the av ailab ility  o f appropriate, less costly alternatives o f p rov id ing  the services 

p lanned .

(c) T h e  departm ent shall grant a sponsor a  certificate o f  need or m odify a 

certificate o f  need that authorizes nursing home beds or that is for a  health care facility 

that is a  nursing  hom e if  the departm ent finds that the sponsor m eets the standards 

es tab lished  in or under this chapter.

* Sec. 6. A S 18.07.061 is am ended to read:

S ec . 18.07.061. Modification and termination of activities. T he certificate 

h o ld e r shall apply  to the department [OFFICE] for a m odification  o f the certificate 

b efo re  term inating  part o f the activities authorized by the term s o f issuance, but the 

ce rtifica te  h o ld er is not required to obtain the acquiescence o f  the department 
[O FFIC E ] before term inating all the activities authorized by the certificate. If a 

ce rtifica te  h o ld er term inates all o f  the activities au thorized  by a certificate, the 

certifica te  h o ld er is required to notify the department [O FFIC E] 60 days before 

term ina tion  and to surrender the certificate to the department [O FFIC E] w ithin 30 

days o f  term ination .

* Sec. 7. A S 18.07.071 is am ended to read:

Sec. 18.07.071. Temporary and emergency certificates. (a) The 

department [O FFIC E] shall grant a sponsor an em ergency  certificate for the 

co n stru c tion  o f  a  health care facility for w hich a certificate  is required under 

AS 18.07.031 if  the sponsor show s, by affidavit or form al hearing, that the act of 

con stru c tion  consists o f effecting em ergency repairs.

(b) T he d e p a r tm e n t [OFFICE] may grant a sponsor a tem porary certificate for 

the tem po rary  operation  o f a category o f health service [,] if  the sponsor show s by 

affidav it o r form al hearing

(1) the necessity for early, im m ediate, o r tem porary  relief.! [,] and

(2) adverse effect to the public interest j y  reason o f delay occasioned 

by co m p lian ce  w ith the requirem ents o f  AS 18.07.041. 18.07.043. and application 

p rocedures p rescribed  by regulations under this chapter.

WORK DRAFT WORK DRAFT 1-LS0708\D
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(c) A tem porary  certificate granted under (b) o f this section does no t confer 

vested  rights on b eh a lf o f  the applicant. The d e p a r tm e n t [O FFIC E] shall im pose 

those special lim itations and restrictions concerning deration and right o f extension  that 

the d e p a r tm e n t  [OFFICE] considers appropriate. A tem porary certificate ..ay not be 

g ran ted  fo r a  period longer than necessary fo r the sponsor to obtain rev iew  o f the 

action  certified  by the tem porary certificate under AS 18.07.051. A pplication  fo r a 

certificate o f  need under AS 18.07.041 o r  18.07.043 m ust com m ence w ithin 60 days 

o f the date  o f  issuance o f the tem porary certificate.

* Sec. 8. AS 18.07.081(a) is am ended to read:

(a) T he d e p a r tm e n t  [O FFIC E], a m em ber o f the public who is substan tially  

affected by activities authorized by the certificate, or another applicant for a  certificate 

o f  need  m ay in itiate a hearing to obtain m odification, suspension, o r revocation  o f an 

existing certificate o f need by filing an accusation with the com m issioner as prescribed  

under A S 44.62.360. A  revocation, m odification, or suspension o f an outstand ing  

certifica te  m ay no t be undertaken unless it is in a cordance w ith AS 44 .62 .330  - 

44 .62.630.

* Sec. 9. A S 18.07.081(c) ts am ended to read:

(c) A  certificate o f  need shall be suspended if an accusation is filed before the 

com m encem ent o f activities authorized under AS 18.07.04 J o r  18.07.043 that charges 

that fac tors upon which the certificate o f need was issued have changed  [,] o r new  

factors have been d iscovered  that significantly  alter the need fo r the activ ity  

authorized. A  suspension o f a certificate m ay not exceed 60 days. A t the end o f  this 

period  or sooner, the d e p a r tm e n t  [O FFIC E] shall revoke or reinstate the certificate .

* Sec. 10. AS 18.07.081(d) is am ended to read:

(d) A certificate  o f need  m ay be revoked if

(1) the sponsor has not show n continuing progress tow ard 

com m encem ent o f  the activities authorized under AS 18.07.041 o r  18.07 .043 after six 

m onths o f  issuance;

(2) the applicant fails, w ithout good cause, to co m p 'e te  ac tiv ities 

au thorized  by the certificate;

(3) the sponsor fails to com ply with the provisions o f  this ch ap te r or

WORK DRAFT WORK DRAFT 1-LS0708VD

C S H B  187 (F IN ) -6-
New Text Underlined [DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

regulations adopted u nd '”- ±L  ..napter;

(4) the sponsor knowingly misrepresents a material fact in obtaining the

certificate;

(5) the facts charged in an accusation filed under (c) o f  this section are

established; or

(6) the sponsor fails to provide services authorized  by the term s o f the

certificate.

* Sec. 11. AS 18.07.101 is am ended to read:

Sec. 18.07.101. R e g u la tio n s . The com m issioner shall adopt, in accordance 

w ith  A S 44.62 (A dm inistrative P rocedure Act), regulations that es tab lish  procedures 

u n d er w hich sponsors m ay m ake application for certificates o f  need req u ired  by this 

chapter and that govern the review  o f those applications by the d e p a r tm e n t  [OFFICE], 

establish requirem ents for a uniform  statewide system  of reporting  financial and o ther 

operating  data, and otherw ise carry out the purposes o f this chapter.

* Sec. 12. AS 18.07.111(2) is am ended to read:

(2) "certificate" m eans a certificate of need issued by the d e p a r tm e n t 

[O FFIC E] under AS 18.07. >41. 18.07.043. or 18.07.071 [AS 18.07.071];

* Sec. 13. AS 18.07.111 is am ended  by adding a new paragraph to read:

(13) "nursing hom e bed" m eans a bed not used for acute care in which 

nursing care and related m edical services are provided over a period o f 24  hours a day 

to indiv iduals adm itted  to the health care facility because o f illness, d isease, or 

physical infirm ity.

* Sec. 14. AS 18.07.111(11) is repealed.

* S ec. 15. T R A N SIT IO N , (a) A  m atter described in fo rm er AS 18.07.031 that is 

authorized under a certificate  o f  need issued before the effective date o f  this A ct shall be 

■eviewed and com pleted  in accordance w ith the applicable statu tes and reg u lations as they 

existed on the day before the effective date o f  this Act.

(b) E xcept as p rovided  in (a) o f this section, pending app lications and any o ther 

natters described in form er AS 18.07.031 or in \S  18.07.031, as am ended by this A ct, shall 

ae review ed and com pleted  in accordance w ith .e provisions o f  this A ct.

* Sec. 16. This A ct takes effect im m ediately  under AS 01.10.070(c).

WORK DRAFT WORK DRAFT 1-LS0708\D

-7- C S H B  187(F IN )
New Text Underlined [DELETED TEXT BRACKETED]



F I S C A L  N O T E
STATE OF ALASKA
199 LEGISLATIVE SESSION

Revision Dale: 
Title:

B i f t
N o :  1

e r s io n : HB 1 8 7

Sponsor:
Requeslor:

An A ct relating  to certificates of need for__________
n u rsing  home beds and providing an effective dale  
H ouse HESS

(H) Publish D ate: 4 / 2 6 / 9 9
Dept. Affected: H ealth and Social Services________________

BRU: A dm inistrative Services__________________
Component: H ealth Planning and Facilities M anagcm en
COMPONENT SERIAL NO. 2020_______________________

See also (SN#):_____________________

E x p e n d itu re s /R e v e n u e s : (Thousands of Dollars)
OPERATING FY00 FY01 FY02 FY03 FY04 FY05

PERSONAL s e r v ic e s
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0 .0
1.0 0.0 0.0 0.0 0.0 0 .0

25 .0 0.0 0.0 0.0 0.0 0 .0
0 .5 0 .0 0.0 0.0 0 .0 0 .0
0 .0 0 .0 0.0 0.0 0.0 0 .0
0.0 0 .0 0.0 0.0 0.0 0 .0
0 .0 0 .0 0.0 CO 0.0 0 .0

TOTAL OPERATING 26.5 0.0 0.0 0.0 0.0 0.0

CA> 'TAL EXPENDITURES 0 .0  0 .0  | 0 .0  0.0 0 .0  0 .0

CHANGES IN REVENUES ( ) 0 .0  0 .0  0 .0  0.0 0 .0  0 .0

FUND S O U R C E  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Menlal Health 
Other (please specify)

13.3 0 .0 0.0 0.0 0.0 0 .0
13.3 0.0 0.0 0.0 0 .0 0 .0

0 .0 0 .0 0.0 0.0 0.0 0 .0
0 .0 0 .0 0.0 0.0 0.0 0 .0
0 .0 0 .0 0.0 0.0 0.0 0 .0
0 .0 0.0 0.0 0.0 0.0 0.0

TOTAL 26.5 0.0 0.0 0.0 0.0 0 .0  I

PO SITIONS:
FULL-TIME none none no ne none none no ne
PART-TIME none none none none none no ne
TEMPORARY none none no ne no ne none none

Estlmato of any curren t year (FY99) cost: SO.O

ANALYSIS. (Attach a se p a ra te  p ag e  if n e c e s sa ry )
C h ap ter 84, SLA 96 p laced  a  m oratorium  on nursing hom e b e d s  an d  e s  
C are. O ne  reco m m en dation  of the Legislative Wot. ,ng G roup w a s  the  i 
d esired  long-term  c a re  sy stem  in a com preh ensiv e  m an ner. T h e  Divisic 
long-term  ca re  plan bu t it d o e s  not in c lu d ' nursing h o m e  b ed s . N ew  sta 
to b e  d ev elo ped  and  a  plan section  written. C ertificate of n eed  app lican  
p roposal fits into the  s ta n d a rd s  and the plan to be app ro ved . T h e  fiscal 
su pp lies to re s e a rc h  and  develop new  S ta te  nursing hom e rev iew  s tan d  
existing and  o e s ire d  sy stem , trends in ca re  and nursing  hom e u s e  ra te s  
adult day  ca re  on  the  n eed  for new  nursing hom e b e d s ; b a rrie rs  to the  d 
se rv ices: g a p s  in se rv ices: and  would develop a m odel that can  b e  u sed  
a lternativ es to institutional c a re  such a s  a s s is te d  living. T he s ta n d a rd s  v 
sec tion  that could be  ad d ed  a s  an  appendix to the ann u a l Division of S c  
d e sig n ed  to avo id  potential future co s ts  to the  s ta te  g en era l fund of up li 

- new  nursing ho m e b e d s  in the  next 5 to 15 years.

ab lish ed  a  Legislati >e Working G roup on L ong-Term  
m p o rtan ce  of developing a S ta te  plan which ou tlines the 
in o f S en io r S e rv ices  already p ro d u ces a c o m p reh en siv e  
n d a rd s  for the approval of new  nursing hom e b e d s  n e e d  
ts  would be required  to dem onstra te  how  well their 
no te  is for the c o s t of hiring a consultant, travel and  
ards. S tan d ard s  would take into consideration  the 
in A laska; the effect of hom e health, a s s is te d  living and  
eve lop m en t and  u s e  of hom e and  com m unity b a s e d  
to estim a te  the future need for nursing b ed s , and  

/ould be  used  to review  projects and develop  a plan 
nior S e rv ices plan. This bill is a co st saving m e a su re  

$9 .8  million annually due to construction of up  to 234

P rep a red  by: Jan e i C larke  /
^ __ /

Phone: 465-1630
O 'Y U m ivision : A dm inistrative IS io i< fs  /?  Date: 04/15/99

A pproved by C om m issioner: 
Agency:

jren  ] Date:
D epartm ent o f H ealth  <& Social Services
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» V  For further distribution inform ation, call the  G o v ern o r's  Legislative Office
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AM ENDM ENT

Offered in the House Finance Committee by Rep. Bunde

TO: HB 187

Page 3, line 3:

Delete “A”

Insert “Except as provided in (c) of this section, a [A]

Page 3, following line 14:

Insert a new bill section to read:

“*Sec 4. AS 18.07.031 is amended by adding a new subsection to read:

(c) A certificate of need is not required for the

(1) construction of a day surgery center or imaging center;

(2) alteration of the bed capacity of a health care facility if the alteration is 
necessary solely to accommodate the addition of day surgery or imaging services to the 
facility; or

(3) addition of day surgery or imaging services to a health care facility."

Renumber the following bill sections accordingly.

Page 7, line 3:

Delete "a new paragraph”

Inset t “new paragraphs”



Insert new paragraphs to read:

“(13) “day surgery” means suigery performed on a patient who arrives at the 
surgery facility on the day of surgery and is not expected to remain overnight at the 
facility after the surgery is performed;

(14) “imaging” means diagnostic testing, such as fluoroscopy or an x-ray, 
computerized axial tomography (CAT scan), bone scan, ultrasonography, scintigraphy, 
or magnetic resonance imagi lg (MRI), that produces a picture or conception with a 
likeness to an objective reality by providing clarity, contrast, and detail through the use of 
colored fluids, radionucleides. or other materials introduced to the human body; ionizing 
or nonionizing radiation; or an external magnetic field.”

Page 7, line 4:

Delete “(13)”

Page 7, follow ing line 3:

Insert “(15)”
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Thursday, May 06,1999

House Finance Committee members 
Alaska State Legislature 
Twenty-first Legislature -  First Sessbn  
Juneau, Alaska

Dear Representative Therriault,

Providence Health System in Alaska supports the passage of HB 187. The work and 
recommendations of the Long term Care Task Force are contained in the revisions of HB 187, 
specifically relating to nursing homes.

W e understand that an amendment was introduced that relates to acute care. This amendment 
suggests that day surgery and imaging services be exempted from the CON requirement of the 
Department The primary purpose of CON laws has been to prove need to avoid unnecessary 
duplication and ultimately, cost to consumers, payers and the State. A  public review of the need for 
services, through the CON process, assures a shared understanding of need and impacts to the 
community, providers and payers. Capricious changes to CON laws can have long term impact on the 
cost of care and services, so must be carefully considered. W e are opposed to this amendment

Over the past several months, we have been participating in discussions with the Department along 
with other members of ASHNA. The talks have been productive and healthy.
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May 5, 1999

Interior Legislative Delegation 
A laska S tate  Legislature 
A laska S tate  Capitol 
Ju n eau , AK 99801-1182

D ear R epresentative Therriault,

W e understand  discussion h as  arisen  related  to th e  relationship 
betw een the G rea te r Fairbanks Community Hospital Foundation, owners of 
Fairbanks Memorial Hospital and Denati C enter (FMH/DC) an d  Lutheran 
Health System s, who o perate  FMH/DC.

The Foundation h as contracted on an annual b as is  with Lutheran 
Health System s to o pera te  FMH/DC for the last 30  y ears  through a  lease  
arrangem ent. This lea se  provides for a  m anagem ent fee  co nsisten t with 
industry standards. O var 95 percent of the revenues s tay  in th e  community. 
All revenues are  u sed  to fund depreciation, develop serv ices n eed ed  in the 
community and  to operate  the facility.

It is our understanding that a  discussion a ro se  w hen HB 187. 
Certificate of Need (CON) for long-term care  facilities w as in th e  H ouse 
H ESS Committee. An am endm ent w as offered to exem pt day  surgery and 
imaging services from current CON laws, which require D epartm ent of 
Health and  Social Service approval of construction of m edical facilities in 
ex ce ss  of $1 million. W e would welcome the  opportunity to d iscu ss  the 
ad v an tag es and  d isadvan tages of th e  current CON law. However, it should 
not be in a  piecem eal approach with little discussion of th e  entire issue. W e 
strongly oppose that amendment.

The Foundation h as dem onstrated  its stew ardship to th e  community 
through reasonab le  pricing, quality health care and consisten t 
m anagem ent. Fairbanks enjoys a  15 to 20 percent price ad v an tag e  over 
com parable A laskan facilities.

T he relationship betw een th e  Fairbanks community, the  Hospital 
Foundation, an d  Lutheran Health System s is indeed unique an d  is a  tribute 
to 30 y ears of hard  work and  partnership. W e apprecia te  th e  opportunity to 
com m ent on this relationship and to clarify w hat m ay have been  
m isunderstandings regarding this relationship.

Sincerely,

S tew art C. S tep h en s 
President

^ O J X U  J .

Harry J rP o r te r  
T reasu rer

Bust ness M anager  
K a ren  P o rte r cc: M. Powers



A l a s k a  S t a t e  L e g i s l a t u r e

Stale Capitol 
Juneau AK 
99801-1182

A n Act re la tin g  to the certificate o f need  program for nursing care facilities and 
other facilities; and p rovid ing  for an effective date.

Alaska has had a Certificate of Need (CON) law since 1976. The purpose of this 
law is to insure the development of an accessible, cost-effective health care 
system with quality service. Currently the Department of Health and Social 
Services reviews all nursing home expansion projects that cost over $1 million. 
However, the review of each request is limited to the factors of accessibility and 
quality, that is whether the service is currently available and can be provided in a 
quality manner.

Under this proposed legislation, a new standard of need is adopted for nursing 
home certificate of need requests. The revised standard allows decisions to be 
made based on additional criteria such as need, financial feasibility and 
availability of alternatives. Under this change, a new nursing home project will 
need to demonstrate the cost-effectiveness of each request and the 
appropriateness of the service.

The Department of Health and Social Services estimates that on average, ten new 
nursing home beds increase the Medicaid budget by about $1 million annually. 
The decision to expand existing nursing home facilities has long-term 
implications to both the state treasury and our seniors and persons with 
disabilities. This legislation will give the Department of Health and Social 
Services the needed tools in which to make a more informed decision.
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