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gang activity here in the prison | believe their people on the outside would do
anything they ask.

S0 you con see that | believe | amjust as much in risk as the correctional officers
who only have to do 20 years to retire. | do not believe it is fair that we have to

do 30 years in the same environment.
Please support this bill sponsored by Senator Davis.

Thank you for your time ond consideration on this issue.

Respectfully submitted,

Mary A. Sandy
Concerned Employee
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MEMORANDUM

TO:  Candace Brower DATE: Februaly 23,2000

THRU:

FROM:  Hal Fimplc SUBJECT:  House Bill 159
Food Service Manager

Don’t you think it’s time for you to do what is right? What you think it might cost in dollars and cents,
i not the question. The question is are you going to continue to allow some departments to discriminate
against some employees? In the department of corrections, we have many so-called support staff
positions. Some of these positions supervise from five to 100 convicted felons everyday in areas that are
some of the most violent in the prison. Food service, maintenance, nrnsing, and teaching. These are
high turn over and very .high stress related positions.

Security and safety are the number one priority of every staff member. With little, or no training, these
people are put In harms way every working day. It is only right and certainly fair, that these people
receive some of the benefits that the correctional officers and probation officers, who in many cases
never supervise or deal with inmates on a one on ono situation, receive. We understand that we are not
“peace officers”, nor, in fact, are correctional or probation officers. Security or safety are the number
one responsibility of ALL correctional staff.

| have been with the department for over fifteen years and 1 have personally been involved in many
altercations. | have also responded to every back up call while od duty.

We could go on and on with all the war stories, but the bottom line is that most of the supervising
support staff are required to have, from four to eight years experience before they are considered for a
job, while correctional officers can walk in, twenty one years old, and go to work with zero experience
with a twenty year retirement program. The support staff not Only has a tlurty Kear retirement program,
but they also must have extensive experience prior to employment. You have the opportunity to correct
a great injustice, and it will not cost the state one penny.

Thank you for doing the right thing.
HF/fcih
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Approximately 274 employees of the Department of Corrections are affected by this bill. HB 159 will
increase the Slate of Alaska's total contributions to PERS by approximately $375.0 per year. This cost will
change as salaries change. HB 159 will also affect other political subdivisions which have correctional

facilities.
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CS FOR HOUSE BILL NO. 159(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s):  REPRESENTATIVES DAVIS, Smalley, Kerttula
A BILL

FOR AN ACT ENTITLED
"An Act permitting certain employees in correctional facilities to convert their

credited service under the public employees' retirement system to credited service

as peace officers."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 30.35.370 is amended by adding a new subsection to read:

(@ When an employee who was employed in XE Auplic employees” retirement ,
system as an employee of a correctional fac\flity other than as a correctional officer or
correctional superintendent applies for appointment to retirement, the employee may
convert the credited service for that position to credited service as a peace officer by
claiming the service as peace officer service. An employee who has converted
credited service to peace officer service under this subsection shall be treated as a
peace officer for purposes of this chapter. When the member claims this credited
service as peace officer service, an indebtedness of the member to the system shall be
established. The indebtedness is equal to the full actuarial cost of the conversion of

-1- CSHB 159(FIN)
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the credited service to treatment as peace officer service. Any outstanding
indebtedness that exists at the time the member is appointed to retirement will require
an actuarial adjustment to the benefits payable based upon the conversion of the

credited service.

CSHB 159(FIN) 2-
New Text Underlined [DELETED TEXT BRACKETED]



Sec. 11.81.900. Definitions.
(b) In this title, unless otherwise specified or unless the context requires

otherwise,

(7) "correctional facility" means premises, or a portion of premises, used for the
confinement of persons under official detention;

(387) "official detention" means custody, arrest, surrender in lieu of arrest, or
actual or constructive restraint under an order of a court in a criminal or juvenile
proceeding, other than an order of conditional bail release;

(41) "peace officer" means a public servant vested by law with a duty to maintain
public order or to make arrests, whether the duty extends to all offenses or is limited to
a specific class of offenses or offenders;

Sec. 33.30.901. Definitions.
In this chapter, unless the context requires otherwise,

(4) "correctional facility" or "facility" means a prison, jail, camp, farm, half-way
house, group home, or other placement designated by the commissioner for the
custody, care, and discipline of prisoners; a "state correctional facility" means a
correctional facility owned or run by the state;

(12) "prisoner”

(A) means a person held under authority of state law in official detention as
defined in AS 11.81.900(b);

(B) includes a minor committed to the custody of the commissioner when,

(i) under AS 47.12.030, 47.12.065, or 47.12.100, the minor has been charged,
prosecuted, or convicted as an adult; or

(i) under AS 47.12.160(e), the minor has been ordered transferred to the custody

of the commissionei;



TO:  Representative Thierriault February 22, 2000

From: W, Roger Hale, PA-C
P.0.Box 4%
Palmer, AK 99645
(907)745-0357

RE. HB. 19

Dear Representative Thierriault;

| am writing m support of H.B. 159, sponsored by Representative Gary Davis. | have
worked in the Dec]oartment of Corrections, as a Physician Assistant, for almost 15 gears
and have watched all my peers leave after a short time. 1amthe longest employe
medical provider within the department.

The jobs of an Institutional Health Care Officer, and that of my nurses, can be an
extreme_l%stressful position. Daily we are left without security supervision, where we are
aloDe with potentially violent, and often very ill inmates. On a regular basis, us é:)art of
ourjob, we are exposed to b[ood and hody wastes of HIV and hepatitis infected inmates.
Whenever there is an altercation, medical Is the first one called. 1'cannot think of one
other position within the DOC that is as high risk as our jobs are.

Due in part to the high stress and high risk, wc have an extremely high turn over rate in
my position, and that of the other medical staff. Medicine within the prison walls is
virtually nothing like that within the private sector. Because of the uniqueness ofthe
field, there is a vast amount ofexRense to the State, in tralnl_nﬁ costs. With the high turn
over rate, tills adds to costs that the State could eliminate with the passing of H.B. 159.

Again, | am in support of H.B. 159 and encourage your support as well.

Sincerely,

W. Rogur Hale, PA-C
Palmer Correctional Center
Institution Health Care Officer
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The Public Employees' Retirement System (PERS) allows peace officers to retire with 20 years of
service and non-peace officers to retire with 30 years of service, regardless of age. The Finance
Committee substitute to HB 159 would allow a non-correctional officer with 20 years of PERS state
correctional facility service to convert that service to service as a peace officer, thereby allowing the
individual to retire. The individual would be required to pay the full actuarial cost of this conversion,
either in a lump sum or through a lifetime retirement benefit reduction. Since the full actuarial cost is
paid by the employee, this legislation has no fiscal impact to the State of Alaska or other PERS

employers.
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Alaska State Legislature

Representative Gary Davis

Committee Substitute to House Bill 159 (FIN) am
Sponsor Statement

Correctional officers, like police officers, parole officers and fire fighters have the
opportunity to retire after acquiring 20 years of service. This opportunity is offered
primarily as an employment incentive. The state recognizes that these individuals are in a
highly stressful and dangerous type of employment and offers the 20-year retirement as an
inducement to remain with their careers.

Correctional officers, however, are not the only employees at Alaska's facilities faced with
stressful, dangerous situations. Most other employees also have consistent contact with
inmates on a daily basis. It doesn't matter whether they are working in the kitchen, in the
infirmary, in maintenance, in the library or in the administrative offices. These employees
work alongside of inmates every day. |If there is a problem requiring a "lock down"
situation, these employees are included in that lock down. It is this type of stress that can
and does lead to high employee turnover. Allowing them to retire after 20 years of service
instead of the current 30-year requirement can provide the incentive needed to keep them

on the job.

House Bill 159 provides non-correctional officer employees this opportunity and incentive.
It allows individuals to retire after 20 years of credited service at a correctional facility
provided they pay the full actuarial cost of converting their service to service as a peace
officer or agree to take an actuarial reduction in their retirement benefits.

House Bill 159 recognizes that any type of employment at correctional facilities can be
s essful and dangerous. It provides individuals who work there an incentive to remain at
their jobs. It can also result in benefits to the state. With less employee turnover, fewer
funds are needed to train new employees. These savings can revert to the general fund, or
they can be used to provide additional on-going training for existing personnel.

Additionally, HB 159 enables Department of Corrections employees in management
positions of the division responsible for institutions or for community corrections to convert
their service in the management positions to service as a peace officer. Often these
positions are best filled by former correctional facility superintendents who have
participated in the peace officer retirement system. When promoted to the departmental
position, they are placed in the normal 30-year retirement system. This can cause a
hardship on the department when recruiting for vacant positions because it is a deterrent
to those mrst qualified for the positions. Allowing individuals to convert their management
position sei .'ice to that of a peace officer removes this deterrent and allows the department
to more easily obtain those individuals most qualified for those positions.

HB1S9S504/13/00
Session:  State Capitol, Juneau, AK 99801 « Phone 907/465-2693 or 800/463-2093  Fax 907/466-383%

Interim: 145 Main St, Lp., Sic. 223, Kcnai, AK 996! | * Phone 907/283-709%6 or 907/224-2061« Fax 907/283-3075
Email: Rcprescntative_Gary Davis@Icgis.slatc.ak.us
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Alaska State Legislature

Representative Gary Davis

Committee Substitute for House Bill 159(Fin) am

Sectional Analysis

"An Act granting certain employees in correctional facilities or employed in the
Department of Corrections to convert their credited service under the public employees
retirement system to credited service as peace officers”

Section 1. Allows non-correctional officer employees of a state correctional facility as
defined in AS 33.30.901 to convert their credited service in that position to
credited service as a peace officer upon retirement. Requires an
employee who converts this service to service as a peace officer to pay
the full actuarial cost of the conversion or to take an actuarial adjustment
to the benefits payable based upon the conversion.

Allows Department of Corrections employees in management positions in
the division responsible for institutions or for community corrections to
convert their credited service in that position to credited service as a
peace officer upon retirement. Requires an employee who converts this
service to service as a peace officer to pay the full actuarial cost of the
conversion or to take an actuarial adjustment to the benefits payable
based upon the conversion. Management positions include division
director, deputy director and assistant director.

AS 33.30.901(4) states

"correctional facility” or "facility” means a prison, jail, camp, farm, half-way
house, group home, or other placement designated by the commissioner
for the custody, care, and discipline of prisoners; a "state correctional
facility" means a correctional facility owned or run by the state

HB1595A04/13/00

~Session: Slate Capitol, Juneau, AK 99801« Phone 907/465-2693 or 800/463-2633 » Fax 907/465-38%
Interim: 146 Main St. Lp., Stc. 223 Kcnai, AK 99611 Phone 907/283-70965 or 907/224-2061  Fax 907/283-3075
Email: Reprcscntntive_Gary Duvis@lcgis.stalc.ak.us
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k ALASKA STATE LEGISLATURE

Please enter into the record my testimony to the Senate Finance Committee on
HB 159, dated 4/16/00.

My name is Patti Hurt, and I’'m a correctional nurse at MatSu PreTrial, in Palmer.
| have worked in thiis jail for 13 years this month. 1 am a responsible, experienced, and
valuable state employee in this position. | have been there for inmate and staffalike in
every situation a body can go through, except childbirth, while on duty and | have
?rowded first-responder care with e>g)ert|se. | am in the highest risk category in nursing
or exposure to HIV, Hepatitis B & C, and tuberculosis,

I have been exposed also to the same stress, risks, and dangers that other peace
officers are, working side-by-side with correctional officers in bad situations. | breathe in
the pepper sPra used to chémically take-down an inmate (or dorm), I perform the CPR
on inmate, staff, or visitor if needed. 1’'m the person that counsels someone seekln? HIV
status, and then be the one that delivers the news ofthe tests, and helps the person to
leam how to live with it without hurting others. | have had prior inmates follow me home
from businesses in the Valley. 1 have inmates threaten me and threaten my children when
they are denied things injail. 1am verhally abused every work week; tilings being said to
me that a reasonable decent person would not tolerate on the street from someone.

My prior job exgerlenqes of working in every area of a hospital and nursing home
has been Used inthisjob. I enjoy thisjob—it is a specialty of nursing that has national
certification recognizing it. 1 performa type of nursing that not many people can or will
do, and I certainly do not recelve any thanks from my clientele. The Department of
Corrections is not known for its Thank-yous, either, 1assure you.

Turnover in this specialty is a major issue, | have lost count of how many state
(and contract) nurses | have known in the department because of burnout and turnover. |
can do this work for 20 years, but I can’t do It for 30 years. |am presently earning
another degree in nursing to allow’ me to move onward and upward out of Corrections
because I know | will not last until retirement at 30 years here.

A vote of passage for HB 159 would be gratefully appreciated by me and every
other correctional nurse that enjoys this kind ofnursm?_. You will find @ dramatic
downturn in short-term nurses and far more nurses willing to continue through the
especially tough times for a20 year retirement. It is the nurses with my experience and
savvy that save the State big bucks in malpractice and negligent medical lawsuits.

Thank you for considering what I’ve written to you.

Patti Hurt, RN, MSPT

P.0. Box 3691, Palmer, AK
907)764-1070 home, unlisted
907)746-0338 office.
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TONY KNOMLES, GOVERNCR
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DEPT. OF HEALTHAND SOCIAL SERVICES E%&@(%
NEAL) 0601

OFFICE OF THE COMMISSIONER

March 31, 1999

The Honorable Eldon Mulder

The Honorable Gene Therriault
House Finance Committee, Co-Chair
State Capitol, Room 507 and 511
Juneau, AK 99801-1182

Dear Representatives Mulder and Therriault;

The House Finance Committee will be considerin%_HBlﬁl this afternoon. This hill has the potential to
seriously el feet the continuity and amount of benefits paid to a large number of people. 1am providing
you with a summary of its potential impacts and some of the difficulties that the Department waill face If
It were to become law.

Because the language in HB 161 does not specify which pro?rams and individuals it is intended to
effect, we can only assume apPhcatlon of its provisions to all of the benefit programs administered b
Health and Social Services with the exception of those which are fully federally funded. Therefore, the
following analysis includes the:

» Alaska Temporary Assistance Program (ATAP)

»  Adult Public Assistance (APA)

*  General Relief Assistance (GRA)

o Medicaid _ _

»  Chronic Acute Medical Assistance (CAMA) _

»  Foster Care—including the Foster Care Base Rate, Foster Care Special Needs, and Foster Care

Augmentation components
«  Subsidized Adoption and Guardianship.

Alaska Temporary Assistance Program (ATAP)

The Alaska Temporary Assistance Program was established by statute in 1997 (AS 47.27.005). The
focus of the Alaska Temporary Assistance Program is to provide temporary financial assistance to poor
families and to help those families off assistance, out of poverty and toward self-sufficiency throug
employment. Assistance fP_ayments arc intended to help poor families with their basic living expenses
(such as rent, and self-sufficiency services) while they take steps to move off assistance.

Maximum payments for recipients are specified in AS.47.27.025(B); for example, the maximum
payment for a family of three is S923 a month, a pregnant woman receives S514 per month, and a child
In relative care receives S452 Joe_r month. A typical Temporary Assistance family consists of a single
mother with two children, and little or no other source of monthly income. In the past, we have been
advised by the Department of Law that a reduction in these benefits would require a change in the ATAP

statute.

06-F38LH prinlod on recycled papor



Representatives Mulder and Therriault Page 2 03/31/99

In FY 00, we pro{ect an avera%e 0f 9,300 families will need Temporary Assistance each month. Of
these, approximately 6,975 will be single parent families, 1,395 will be two parent families, and 930

children In relative care.

Should the Division of Public Assistance be required to prorate Temporary Assistance payments if the
program were under funded, the consequences would be as follows:

«  When families are unable to meet their basic needs (rent, utilities, transportation), it greatly decreases
their chances of succeeding in employment or taking other steps toward self-sufficiency.

* Reducing benefits could reduce the number of hours we can legally assi?n individuals to community
sendee work activities. This could adversely affect our ability to meet federal work participation

rates.

« Our TANF Block Grant requires that we maintain state expenditures at 80% of our 1994 level
(MOE). The Governor's FY2000 budget for ATAP includes only the amount of General Funds
necessary to meet the MOE requirement. Any reduction to the General Fund amount in this program

will result in significant penalties.

Adult Public Assistance (APA)

The Adult Public Assistance Program (APA) was established by statute in 1982 (AS 47.25.30 -
47.25.615) with the purpose of furnishing financial assistance to needy aged, blind and disabled persons
to cover basic living expenses such as shelter, clothing and food. Peaple who receive APA financial
assistance have severe and long-term phy3|ca| and mental disabilities that impose limitations on their

day-to day functioning.

In FY 00, we project the APA _pro%ﬁam will serve 13,097 individuals with an a\_/era%? monthly benefit of
S316. This amount along with the monthly Social Security benefit maintains the individual at the

poverty level.

Should the Division of Public Assistance be reguired to Frorate APA payments if the program were
under funded, the unintended consequences would be as follows:

* About 4,420 elderly, 130 blind, and 8,450 disabled poor -  -estate’s most vulnerable citizens - could
suddenly lose a significant portion of income. With few options to improve or even maintain their
quality of life, these citizens tend to be heavily dependent upon state assistance to provide basic
necessities. Any reduction in the APA henefit takes away from the income around which these

Alaskans have structured their lives.

* Areduction in APA benefits could destabilize the living arrangements of a poor disabled or elderly
person who is living independently, forcing them into institutional care at greater public expense, or

Into homelessness.

General ReliefAssistance (GRA) _ _ _
The General Relief Assistance program offers two types of assistance: General Relief cash assistance
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(GRA), and General Relief Burials, Both are emergency assistance programs designed to meet the
Immediate and basic needs of Alaskans experiencing extreme financial fproblems._ hese hasic needs
include shelter, utilities, food, and clothing. In addition, limited funds for cremation or a burial ofa

needy person may be provided.

The GRA program is 100 percent state funded, and because funds are limited, the program is to be used
as a last resort in providing basic needs to an individual or household. GRA can only be authorized
when the household cannot qual gl}/ for other assistance programs. Applicants must reapply during each
month of urgent need to be considered to receive assistance.

AS 47.25.130 specifies that the amount of GRA ﬁayments shall be determined by the department and
may not exceed SI 20 a person per calendar month. “Payments are made to vendors on behalf of needy
clients. The average monthly payment macde to vendors for GRA related services are approximately

S350,

The General Relief Burial program provides burial assistance for indigent persons. Assistance is granted
only ifthe family has no other resource to pa?/ the burial costs. The maximum payment for burial
expenses under GA cannot exceed S1,250, plus the cost of a burial plot, ogerggg and closing of the
grave, or cremation. The average monthly payment for burial services is S1,500.

Apprt'oximately 200 GRA cases are approved each month. Over 75% of these cases receive rental
assistance.

The GRA program serves as the last safety net for some of Alaska’s most impoverished citizens. GRA
benefits already represent the minimum payment for services that most vendors will tolerate. A pro rata
reduction in benefits would further discourage participation by vendors and make it difficult, if not
impossible for the program to meet the emergent needs of applicants.

Me tcaid
T'.e Medicaid Program serves approximately 90,000 low income Alaskans by reimbursing health carc
providers for the health care services they receive. This entitlement program is ajoint federal-state
?artnershlp, in that the program is operated by states under federal rules and financed by both. The
ederal government pays for roughly 60 percent of the cost of the program, which totals about S400
million N FY 99. Certain groups of people, and certain medical services are required to be covered
under federal law in order to participate in the Medicaid Program; other services and groups of people
are optional and may be covered at state election.

Children represent over half of all Medicaid recipients, and about 29 percent of expenditures; the elderly
represent 6 percent of ellglbles and 12 percent of expenditures; the disabled represent 10 percent of the
recipient population and 28 percent of the expenditures; home and community based waiver clients
represent one percent of recipients and 12 percent of expenditures. Other adults, including parents of
children and pregnant women account for the remaining expenditures.

About 6,000 medical providers are enrolled in Medicaid. Payments for services are received in the
following proportions: 25 percent by hospitals, 15 percent by physicians, 11 percent by nursing homes.
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10 percent by psychiatric hospitals, 9 percent by mental health clinics, 8 percent by pharmacies, and 3
ercent by transportation providers. The remainder of expenditures are received by all other provider
F}épes including dentists, medical equipment suppliers, personal care attendants, laboratories and drug

anuse treatment centers.

Federal rules require reimbursement of providers to be adequate en_ou%h o attract sufficient numbers of
providers to secure access to health care services for program recipients. State law, regarding facility
reimbursement under AS 47.07.070, requires a fair rate of compensation for reasonable costs incurred by
a facility. Reimbursement for health care services is complicated, and for facilities, has significant case
law history related to Ie?al actions against the department. All reimbursement changes are done by
regulation”and could not be a_ccomé)llshed quickly without legislative authority to employ emergency
requlations. Any reductions intended to be implemented through pro-rata payment reductions would be
multiplied in their effect due to the length of the regulatory process; therefore significant decreases in
payment has the potential to endanger meeting federal requirements for adequate reimbursement to

guarantee access to care.

It is not clear how the Le%islate, tintends FIB 161 to apply to the Medicaid _F’r%gram as Medicaid is an
individual entitlement to health care Services; payments are not made to individuals but to health care
providers who have rendered services to individuals. The only payments made that directly benefit
recipients financially are for Medicare premiums, which payment is required under federal law. The
division is currently purchasing premiums for more than 8,000 Alaskans; the cost for FY 99 was over
$6.2 million dollars, and because the senior population is experiencing rapid growth, premium costs are
likewise increasing. State law, at AS 47.07.035, already directs the department in how to manage the
program should funding be insufficient to cover program costs; this law lists optional services and
groups of people to be eliminated from the program In a priority order, How this statute would inter-
relate to the provisions of VB 161 is ambiguous, as AS 47.07.035 and FIB 161 give conflicting direction

(eliminating services and eligible groups vs. reducing payments).

Chronic Acute Medical Assistance (CAMA)

The CAMA program covers between S00 and 900 extremeslg d)oor and sick Alaskans each year; in order
to qualify for coverage, a person must have income under S300 per month, resources of less than S500,
and experience a significant chronic or acute illness such as cancer, a seizure disorder, diabetes, or other
terminal condition. "Recipients must apFIy monthly for eligibility, and the covered sendees are extremely
limited. CAMA reimbursement generally follows Medicaid provider reimbursement rules, except that
hospitals are already reimbursed at 2S percent of the Medicaid rale due to limited funding. Even though
the CAMA pro?ra_\m is totally general fund dollars, s_avm?s would be limited by any payment reductions
due to the small size of the budget. Payment reductions for CAMA providers could effect the
availability of care for program recipients, as it could for Medicaid.

Foster Care
As of this month, the children in foster care—for whom this care is required—number nearly 1,200 full
time equivalents. The Department is required by statute to take care of these children in its custody:

AS 47.14.100. Powers and duties of department over care of a child, (a) Subject to _§), (D),
(1), and () of this section, the department shall arrange for the care of every child committed to
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its custody by placing the child in a foster home or in the care of an agency or institution
providing care for children inside or outside the state,

When a child who has been physically abused, ne(fqlected, or sexual abused cannot be maintained safely
in the child’s own home and must be placed in out-of-home care, placement in a foster home is always
the first preference. The foster care base rate component Frqwdes payments to foster parents on behalf
of these children. The rate paid is established by the regulations necessary for the implementation of
state law. Consistency in the amount paid for the care of a child is an essential factor in ensuring the
availability of foster homes, particularly at a time when the number of children in state custody Is
growing. In order to maintain a consistent level of support for foster children, the standard daily rate is
specified in 7 AAC 53.030. AB 161 would, if passed into law, supercede this regulation and
undoubtedly result in rate reductions. (A provision of the regulation already allows for this given a
funding shortage, but it docs not require it.)

The ultimate result of a rate reduction in foster care Pa¥ments would be counter to that intended by
FIB161. Because fewer foster homes would be available for the children who will still be taken into
state custody, more children will be placed in much more expensive institutional care. Therefore, state
expenditures would actually rise. The only alternative would be for the Department to leave children in
unsafe situations—a predicament that no one desires, and one we have been working very hard to avoid.

Subsidized Adoption and Guardianship

The adoption and guardianship program serves children in the custody of the Department who cannot
retur to their blololglcal parents by providing permanent parents through adoption or guardianship.
Adoptions and legal guardianships can be subsidized for special needs children who could not be
adopted without assistance to meet the child’s special needs.

The increase of children entering the child protection system has a direct impact on the number of
children ultimately requiring alternate permanent homes because they are not able to retumn to their
families. Not only are the number of children in need of adoption increasing, but the number of children
with emotional disorders and the severity of the disorders is also increasing, resulting in an increase in
the need to provide adoption or quardlanshlp subsidies. Families are not able toassumethe
responsibility of prowdlnﬁ_comp ete and permanent care for these disturbed children without financial
support. The number of children receiving adoption subsidies is projected to be 1,252 by June of this

year.

QOur adoption subsmIY rg)rodqram has federal requirements that 1) there won't be a means test, 2) that
subsidy amounts will be determined on both child's and family's needs, and 3) that no change in subsidy
may occur without concurrence of the adoptive parent with whom the agireemer]t has been negotiated.

In order to receive federal funds under Parts I\V-B and IV-E of the Social Security Act (currently in
excess 0fS12 M), the department must meet the requirements of those sections of that Act:

42 USCS 671 Requisite features of State plan, (2) In order for a State to be eligible for payments
under this ?art it shall have a plan approved by the Secretary which-—

(2 provides for fosi_:er care maintenance faymen s in accordance with 42 USCS 672 and for

adoption assistance in accordance with 42 USCS 673,
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42 USCS 673. Adoption assistance program (a)(1)(A) Each State having a plan approved under
this pa}rt shgll enter Into adoption assistance agreements with the adoptive parents of children with
special needs.
(E) Under any adoption assistance agreement entered into by a State with parents who adopt a child
with special needs, the state— _ _
(1) shall make payments of nonrecurring adoption expenses incurred by or on behalf of such
parents in connection with the adoption of such child.... _
(3) The amount of the payments to be made inany case  shall be determined t_hrough the
agreement between the adoptive Ear_ents and the State or local agency administering the program
under this section, which shall take into consideration the circumstances of the adopting parents
and the needs of the child being adopted, and may be readjusted periodically, with the
concurrence of the adopting parents, depending upon changes in such circumstances. However,
in no case may the amount of the adoptlon assistance payment  exceed the foster care
maintenance payment which would have been paid during the period if the child with respect to
whom the adoption assistance payment is made had been in a foster family home.

Ultimately, the passage of HB161 into law would place us inthe position of incurring additional
expenditures for the care of foster children, greater difficulty in recruiting adoptive parents, degredation
in the quality of care provided to children in'state custody because of disruptions, and a potential loss of

S12,000.0 in federal revenue.

In summary, we oppose this bill for many reasons. It could have very real and devastating impact on
Alaskans who deloend on these payments. Its passgge_would result in a complicated process of changing
regulations for all of the major roqrams that we administer—perhaps several times during a year—a
costly and disruptive situation for all concerned. It would place us in the position of losing substantial
federal revenue because of our inability to meet federal requirements. The irreqularity of payments
throughout the year and among individuals with like eligibility and like needs would result in legal
challenges on behalf of those Individuals and a variety of groups.

Thank you for your attention.

Sincerely,

Commissioner

oc.  Representative Con Bundc, Capitol Building, Room 501
Representative Gary Davis, Capitol Building, Room 513
Representative Alan Austermun, Capitol Building, Room 434
Representative Richard Foster, Capitol Bunqlrég, Room 410
Representative Ben Grussendorf, Capitol Building, Room 415
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Representative Vic Kohring, Capitol Building, Room 421

Representative Bill Williams, Capitol Building, Room 502

Representative John Davies, Capitol Building, Room 422

Representative Carl Moses, Capitol Building, Room500

Bryan Butcher, Staff, Representative Therriault, Capitol Building, Room 511
Elmer Lindstrom, Special Assistant _

Janet Clarke, Director, Administrative Services

Lisa Emerson, Budget Analyst, Administrative Services
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March 30, 1999

Mon. Eldon Mulder
Co-chair, Finance Committee
Alaska Legislature

Capitol Room 507

Juneau, Alaska

Gene Therriault

Co-chair, Finance Committee
Alaska Legislature

Capitol Room 511

Juneau, Alaska

Re:  MB 161: Limitations on benefits due to shortfall in appropriations

Dear Reps. Mulder and Therriault;

Please accept these comments on MB 161, which is a preliminary legal
analysis of some implications of the hill.

Of immediate concern are questions of validity under the Alaska Constitution
or federal law. 1will leave to others, most importantly the Department of Law, to
analyze any constitutional questions. Because our state is in partnership with the
federal government in administration of several benefit dprograms, federal legal
questions are immediately raised by this hill and should be answered to your
satisfaction before you act to adopt this measure. 1

~ One program that is of great importance to many peoEIe with disabilities is
Medicaid. Under this program, Alaska contributes 40% and the federal government
contributes 60% of the cost of medical care for needy individuals. The value of this
program to people with disabilities cannot be overstated. Medicaid ﬁrqwdes_the
medications, services and devices that for many Alaskans is essential to their survival

and well-being.

lrr(];lmw%d lessen the legal questions regarciing the bill if a ciefinition of "benefit progrant” were
incluckd.
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As the Alaska Supreme Court has noted, however, when Alaska chooses to participate in
the Medicaid program, it must comply with federal statutory and regulatory requirements.2 My
concern is that MB 161, to the extent it is intended to require reductions in non-cash benefit
programs, may unintentionally cause violations of federal law. With respect to Medicaid law; in
rIC%/ opinion the hill in its present form does raise potential violations of two principles of

e

dicaid law.

Obligation to provide coverage sufficient to achieve medical purpose

A state choosing to provide Medicaid must provide coverage to a group of beneficiaries
described as the “mandatory categorically needy.”3 Also, there is a list of mandatory medical
services which must be covered4 The state must provide enough funds from state sources to
provide coverage that is “sufficient, in amount, duration, and scape to reasonably achieve [the]

purpose [of the medical service].”

~ HB 161, if intended to compel curtailment of Medicaid coverage, appears to violate the
requirement that Medicaid coverage be sufficient to accomplish the purpose of mandat_or¥
services, by limiting coverage based on a shortage of state funds, rather than based on medical

necessity.

~Acase that is an example of the violation of the sufficiency principle was presented in
Illinois in the mid-1980s, when Illinois was under a similar fiscal crisis. The Illinois Department
of Public Aid, faced with a budget appropriation from the Illinois legislature that was inadequate
to fund the state’s plan, proposed a regulation that would have not paid hospitals that treated
Medicaid-eligible patients when an appropriation was insufficient to cover actual h_ospltal
expenses. It was demonstrated that this regulation would have caused Tre closure of hospitals or
otherwise severely curtailed medical services to the Medicaid-eligible population. In finding that
this regulation violated Medicaid law; an Illinois federal court noted that:

:Slate, Dep't of Health & Soc. Sen1V. Hope Cottages, Inc., 863 P.2d 246, 248 (Alaska 1993

A2USC. § 1396a(a)(10&SA); see also A,S. 47.07.020Q).
JRU.S.C. 88 1396a(n)(10)(A); 139%6d@).
S C.F.R. §4402300).



Hon. Eldon Mulder and Hon. Gene Therriault, co-clmirs, House Finance Committee, Alaska

Legislature
Re: HB 161: Limitations ot benefits due to shortfall in appropriations

March 30,1999
Page 3

“ “If a state could evade the requirements of the [Medicaid] Act simply by failing
to appropriate sufficient funds to meet them, 1t could rewrite congressionally
imposed  standards at will.” * * * [l]n the face of inadequate Medicaid
appropriations a state has only two options: ‘cancel the plan ... or provide the
money to carry out the plan.”’b

It is difficult, in the short term, for Alaska to withdraw from the Medicaid program, i.e.,
to “cancel” the Medicaid Elan. For example, Medicaid is the primary third-party payer of long-
term care services in Alaska.7 The budgets and design of many Alaska health care programs and
facilities are hased on projections of Medicaid fundl_nﬂ that cannot be eliminated or significantly
reduced without drastic community impact - and without exposure to a claim that the state has
violated the federal mandate to provide sufficiency of Medicaid coverage.

Equality in amount, durnt on and scope of services

In addition to the mandator}' categorically needy, a state may elect to provide Medicaid
coverage to individuals referred to as the “optional categorically needy.”8 Alaska has opted to
provide Medicaid coverage to some of the optional categorically needy through AS 47.07.020(b).
Once a state has elected to provide Medicaid to one or more categories of the optional
categorically needy, the Medicaid provided to the Mandatory groups must be at least equal to the
Medicaid provided to the optional groups.9 In addition, the Medicaid provided to eligible people
within the respective categories must be equal. !

The bill appears to violate the Erinciple of equality of service within eligibility categories
by suggesting that services will not be covered at times late in the fiscal year, when budget
appropriations may fall short of actual expenditures. The hill seems to comﬂel the agency
administering Medicaid to offer lesser benefits to an individual applying later in the fiscal year if
an appropriation falls short of actual expenditures.

“lllinois Hasp. Ass'n U lllinois Dcp 7 o fPublic Aid, 576 F.Supp. 360, 368 (N.D.1I1. 1983)(citntions omitted).
"Alaska Legislature, Long-Term Care Task Force: Final Report at42 (Jan. 1999).

M2 U.S.C. tj 1396a(a)( 10)(A)(ii).

M2 U.S.C. § 1396a(a)(10)(B)(ii); 42 C.F.R. § 440.240(a).

1042 U.S.C. § 1396a(a)( 10)(13)(i); 42 C.F.R. 4440.240(b).
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Conclusion

There may be other ways that the bill may raise potential conflict with Medicaid statutes
and regulations, as well as other federal laws, that | have not analxzed In the brief time since the
bill’s introduction. ' will continue to study the bill and provide other input to your staffs and any

future hearings that may be scheduled.

To the extent the bill is intended to limit only cash benefit programs, | trust that you will
have heard from others the importance of certain cash benefit programs to persons with
disabilities. | believe it is largely your prerogative” as policy makers for Alaska to decide
whether to reduce or eliminate cash benefit programs.

_However, from my personal experience representing peo?_Ie with disabilities, | believe
that elimination or significantly reduced funding of a cash benefit program such as the Adult
Public Assistance will have an immediate effect on our communities, with an attendant strain on
local and non-governmental resources, as well as large human costs borne significantly by

persons with disabilities,

For these reasons, | suggest that you not adQPt HB 161, and that you consider other
approaches to balancing the state’s income and expenditures.

Very truly yours,

Robert B. Briggs
Staff attorney

LW There are some federal limits that govern the reduction of state supplemental benefit programs, but I am not sure
at this writing whether and to what extent they are implicated by MB 161.
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CC.

Members of the House Finance Committee

Karen Perdue, Commissioner, DFISS _ _

Robert Lahbe, director, DFISS, Div. of Medical Assistance

James Nordlund, director, DHSS, Div. of Public Assistance

Bruce Botelho, Attorney General _ _
David Maltman, Governor’s Council on Disabilities and Special Education
Walter Majoros, Alaska Mental Health Board _

Anne Schultz, Governor’s Advisory Board on Alcoholism and Drug Abuse
Patrick Reinhart, State Independent Living Council -

Pat Clashy, Alaska State Hospital and Nursing Home Association

Rick Tessandore, exec, dir., Disability Law Center of Alaska, Inc.
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Alaska State Legislature
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committee name

_,dated 3 -3 /7 -7

Pleasa enter Into the record my testimony to the

committee on
bill/subject

For three years running, the idea of merging Departments or eliminating
Departments has come up. In thattime, nothing has changed to make ita
good idea, The currentplan ofmerging CRA with Commerce is seriously
flawed —again because part ofthe plan speaks ofmoving Child Care
Programs to HESS and Head Start to Education.

Start up costs at $700,000 seem excessive when the word is that "no
programs will be sacrificed." Change for the sake of change should never

happen!

CRA has been doing child care programs for 24 years. CRA coordinates
well with other agencies. Clients get better service from CRA as a smaller

agency, An audit conducted in November, 1994 addressing the issue of
combining Child Care Assistance with DPA showed that due to the delivery
system setup at CRA (Local Administrators and Grantees), it would be
much better for CRA to continue its administration of Child Care programs,

Not only should CRA continue administering with child care programs, it

should also be administering the child care assistance program at DPA called
PASS 1. The agency wilh the most experience and best “track record"

Address ,

Phone No,

I/IM LipiUtfv* Mformitlor ©me*



My name is Margo Waring. | am staffto the Alaska Mental Health Board
and representing the Board’s concerns at this hearing.

The Alaska Mental Health Board is very concerned about the implications of
HB 161 for people with mental illnesses. Reduction in funding levels for
supports for people with mental illnesses jeopardizes their well being in—2? & {
several ways.«Sil*ahd most importantly, is that many people witlj-severe
and chronic mental Tflnesses rely on Medicaid to purchasethj&ii*very costly
psychotropic medications. These new generatioiyn*dfCations make it
possible for people with severe psychiatricslisabmties to live and work in
their communities. Loss of supportJiorrtHis program could well mean a
retuprfo increases, and mor~ex”ensive reliance, on psychiatric hospitals for

nodical care.

=SEceadiyi=Alaska has been reducing the capacity of Alaska Psychiatric
Institute, the state psychiatric hospital, for several years, in favor of
community based care, as stated in Alaska Statutes. Community care
requires that people have the basic income supports to live in community
rather than in institutions. Food, clothing and shelter require consistent
income supports. Reduction in those supports is a burden for people who
live close to the margin and have no discretionary income.
How UACL
On a practical level, formula basing for programs, which this bill seeksto  d m ify
eliminate, assures that enrollment increases and decreases do notjeopardize ~ A°<Y
those already enrolled without relying on the inexact science of prediction of
numbers of people to be served.

The Alaska Mental Health Board supports the continuation of benefit n
programs that assure predictable and consistent and sufficient benefited 2
program.supports for people with disabilities.

Thank you.

/tﬁ L f] fi ] |r
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INTERNET ADDRESS. 1907) 465-3250

3cla@admin.slate.ak.us FAX: 465-4716

Alaska Commission on Aging

Resolution 99-8

In opposition to HB161/SB126:
An actrelating to reductionsin benefitprograms

Whereas Alaskans of all ages affected by disabilities and long-term ilinesses rely upon Medicaid
for their survival which is dependent upon their receiving essential long-term care (medications,

Services and devices); and

Whereas Alaska’s Temporary Assistance Program provides the financial foundation upon which
thousands of Alaskans and their families lely for assistance as they move from welfare 10 self-
sufficiency, and in so doing over time reduce Alaska’s expenditures for welfare; and

Whereas the Adult Public Assistance and Chronic Acute Medical Assistance programs now
provide limited assistance to the most vulnerable Alaskans who struggle to survive financially
and/or medically, and

Whereas those Alaskans of all ages who must rely on Sui% Brggrarm would lose any ability to

predict their ability to survive under the provisions of HB 126;
Now therefore the Alaska Commission on Aging expresses its strong opposition to HB 161/5B
126.

Adopted this Tday of April, 1990,

Alaire Stanton
Chair
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REPRESENTATIVE A |aSka ALegiSlatu re REPRESENTATIVE

GENE THERRIAULT jpImisc finance (Snmmittcc

Co-Chair

(907) 465-4797

Fax: (907) 465-3884

ELDON MULDER

Co-Chair

(907) 465-2647
Fax. (907) 465-3518

INTERIM ADDRESS

INTERIM ADDRESS
119 N. Cushman. Suite 101

Fairbanks, Alaska 99701
(907) 488-0857
Fax: (907) 488-

7 16 W. 4th Ave.. Suite 310

Anchorage. Alaska 99501
v (907) 269-0265

Fax: (907) 269-0264

f2r State Capitol, Juneau, Alaska 99801-1182

HOUSE BILL 161

Sponsor Statement

House Bill 161 allows program administrators to reduce payments in
benefit programs to match the appropriated level of funding. It allows
the legislature and administration to deal with reductions in revenue
and increases in recipients in a simple and practical manner.

The current circumstance requires that payments be made at a
prescribed level without reference to appropriation. If the enroliment
exceeds affordable levels, managers would be allowed to manage
within the appropriated resources. The only current option is to
request a supplemental appropriation or shut a program down in the
later months of the fiscal year.

HB 161 provides a reasonable budgetary tool to the administration
and legislature. It will help deal with our fiscal realities.

03/30/99



CS FOR HOUSE BILL NO. 161(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION
BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s):  HOUSE FINANCE COMMITTEE
A BILL

FOR AN ACT ENTITLED
"An Act relating to reduction in payments to individuals under certain benefit

programs; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.07 080(d) is amended to read:

(d) A state agency
(1) shall, if an appropriation made for a benefit program is not

sufficient to fully fund all payments to individuals under that program, reduce the
amount of payments to eligible individuals on a pro rata basis; this paragraph
does not apply to loan programs, state employee retirement benefit programs, or
programs for which other provisions of law address underfunding: and

(2) may not increase the salaries of its employees, employ additional
employees, or expend money or incur obligations except in accordance with law and
properly approved operations plan.

* Sec. 2. This Act takes effect July 1, 1999,

1- CSHB 161 (FIN)
New Text Underlined [DELETED TEXT BRACKETED]
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SENATE finance committee report

DATE: 4/16/99 FURTHER:
DATE TURNED a H/A
IN TO OFFICE: J
Finance Committee considered CS FOR HOUSE BILL NO. 161(FIN)(efd fld)

"An Act relating to reduction in payments to individuals under certain benefit programs.”

and recommends: SS{ferélteI e|II

[ ] be replaced with cS S RB (L\ fiM ) H (\JIYJSél i

[ ] adopt previous _ CS ) E ]%gc % Elt etItIe
[ ] attached amendment(s) new. LR*
[ ] adopt Letter of Intent by Committee

[ ] further referral tothe Committee

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S)*

Department Date  Zero  Fiscal Department Date  Zero  Fiscal

[ ] APPROPRIATION - no fiscal note einclude fiscal notes accompanying Governor 3 bill
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SENATE FINANCE

COMMITTEE # ,
Amendment Number: ' I-LSO687\GA.I
Bill Number: CSHfl 1hIfFIti VtfA)(fU) Cook/
Sponsor: fame/( PateiSfti'/M 5/5/99

Logged In By:  Qiollruu.

AMENDMENT

OFFERED IN THE SENATE r oved BY SENATOR PARNELL
TO: CSHB 16L(FIN)(efd fid) Mo ebjec{io>n , ADOPTED

I
1 Page 1, line®, following "to";

2 Insert “payments under AS 25.23.190 - 25.23.240,"
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SENATE CS FOR CS FOR HOUSE BELL NO. 161( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - FIRST SESSION
iy

Jffered:
deferred:

ponsor(s):  HOUSE FINANCE COMMITTEE

A BILL
FOR AN ACT ENTITLED

1 An Act relating to reduction in payments to individuals under certain benefit

2 rograms."

3 E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.07.080(d) is amended to read:

(d) A state agency
(1) shall, if an appropriation made for a benefit program is not

4
5
0
7 sufficient to fully fund all payments to individuals under that program, reduce the
8 amount of payments to eligible individuals on a pro rata basis: in making the pro
9 rata reductions reouired bv this paragraph, the agency may not consider anv

10 potential supplemental appropriation unril the appropriation lias been enacted:

1 this paragraph docs not apply to loan programs, state employee retirement benefit

12 programs, or programs for which other provisions of law address underfunding;

13 and

14 (2) may not int.'ease the salaries of its employees, employ additional
1 SCS CSHB 161( )

New Text Underlined [DELETED TEXT BRACKETED]
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employees, or expend money or incur obligations except in accordance with law and
properly approved operations plan.

scs CSHB 161( ) -2-
New -Text Underlined [DELETED TEXT BRACKETED]



TONY KNOALES, GOVERNAR

DEPT. OF HEALTH AND SOCIAL SERVICES Eﬁ}
] 0601
OFFICE OF THE COMMISSIONER - %

The Honorable Eldon Mulder

The Honorable Gene Therriault
House Finance Committee, Co-Chair
State Capitol, Room 507 and 511
Juneau, AK 99801-1182

Dear Representatives Mulder and Therriault:

]plljlring the March 31 hearing on HB161, a question arose regarding TANF penalties. Our response
ollows.

Explain thepenaltyfor the State not meeting the required Temporary Assistancefor Needy
Families (TANF) Maintenance o fEffort.

The State faces severe penalties for s endin? less than the required TANF Maintenance of Effort (MOE)
that will result in a significant loss of federal funds and a requirement to increase state general fund

expenditures as explained below.

The Minimum TANF MOE requirement is SOpercent of FFY historic state expenditures. That amount
is S50,205,000.

Penalty for Not Meeting the State iVIOE Requirement for TANF

L The federal TANF block grant is reduced dollar-for dollar by the amount a
State fails to meet the MOE;
and

2. The TANF is re luced by the amount of the U.S. Department of Labor
Welfare-to-W- k formula grant administered by DCRA;

and

3. Apenalty of no more than two percent is assessed against the adjusted
federal TANF grant;
and

4. The State must increase state si)end_in% to make uP] for the TANF block
grant reductions or face possible withholding of the entire grant.

printed on rocyclod
06-F38LH



Representatives Mulder and Therriault Page 2 04/06/99

Example of Penalty for Not Meeting State MOF,

(Based on GF S3 million below required amount.) Year 1 Year 2
1. Dollar-for-dollar below TANF MOE S3,000.0 53,000.0
2. Reduced by WtW formula grant 2,700.0 2,700.0
3 2%of ad#usted TANF 0.0 1,260.0
4, Amount failed to replace from Year 1 0.0 3,000.0
Total FY Federal TANF Reduction S5,700.0 $9,960.0

A violation of the federally required MOE would be a tremendous setback to the success of welfare

reform. In FY95, the base budget for this administration, SI21 million was spent in total funds on cash
benefits for Alaska Temporary Assistance Program recipients. The proBosed budget for FY2000 is S78
million. Of the S43 million savings, we have reduced the general fund by S15.1 million and suEpIanted
an additional S8.7 million in child care funds for a total GF savings of S24 million. We are at the MOE

floor. No state has violated the required MOE.

Since many more recipients are working, the average benefit payment has come down aswell. In FY95
the average benefit amount was S817. The estimated amount for FY99 is S6S5, a 16% reduction.

Cuts to the TANF hlock grant and loss of the WWtW formula grant would mean severe reductions to the
community service providers identified on the enclosed page.

Ifyou have guestions or require additional clarification regarding this information, please contact Janet
Clarke at 465-1630.

Sincerely,

Commissioner

Enclosure

oc.  Representative Con Bunde, Capitol Building, Room 501
Representative Gary Davis, Capitol Building, Room 513
Representative Alan Austerman, Capitol Building, Room 434
Representative Richard Foster, Capitol Building. Room 410
Representative Ben Grussendorf, Capitol Building, Room 415



Representatives Mulder and Therriault Page 3 04/06/99

Representative Vic Kohring, Capitol Building, Room 421
Representative Bill Williams, Capitol Building, Room 502
Representative John Davies, Capitol Building, Room 422
Representative Carl Moses, Capitol Building, Room 500
Bryan Butcher, Staff, Reﬁ)resentatlve Therriault, Capitol Building, Room 511
Elmer Lindstrom, Special Assistant _

Janet Clarke, Director, Administrative Services

Lisa Emerson, Budget Analyst, Administrative Services

Jim Nordlund, Director, Public Assistance

Randy Moore, Administrative Manager, Public Assistance
Veme Skagerberg, Budget Analyst, Administrative Services
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DPA FY99 GRANTS/CONTRANTS | RSAs
Using TANF and/or Welfare to Work Funds

Organization Service Location
Nine Star WS, ABE Anchorage
Cook Inlet Tribal Council WS, RCM Anchorage
University of Alaska, Anchorage WS, CWE, PECM Anchorage
Job Ready Inc. PECM Anchorage
Child Care Connection PPT Anchorage
Human Resources PECM, WS ABE Mat-Su
Mat-Su Borough PECM Mat-Su
Organization Service Location
Hoonah Indian Association PPT Hoonah
State Private Industry Council PECM Inter-SE
Southeast Regional Resource Center WS, ABE, Juneau
Tlingit & Haida CCM Inter-SE
Tlingit & Haida RCM Juneau
NAEYC-SEA CcC Juneau
Catholic Community Services PPT Juneau
State Private Industry Council PECM Ketchikan
Southeast Regional Resource Center WS, ABE Ketchikan
Metlakatla Indian Community CCM, PPT Metlakatla
Southeast Regional Resource Center CCM Prince of Wales
Center for Community CCM Sitka
;lj ~ £ OVgapization Service Location
Adult Learning Programs of Alaska WS, ABE Fairbanks
Fairbanks Native Assoc. PPT, CC Fairbanks
Tanana Chiefs ASAP Northern and Fairbanks
State Private Industry Council CCM Northern and Fairbanks
Organization Service ‘s Location
Aleutian/Priblof Island Association CCM Aleutian/Pribilof Islands
Native Village of Barrow PPT Barrow
Association of Village Council Presidents CCM Bethel
Department of Labor CCM Copper River
Department of Labor CCM Homer
Mar,.ilaqg Manpower CCM Kotzebue
State Private Industry Council CCM Kodiak
State Private Industry Council PECM Kenai
Kawerak, Inc. CCM Nome
Nome Community Center PPT Nome
Alaska Vocational Technical Center CCM Seward

CCM - Comprehensive Case Management
CC - Child Care

WS - Work Search

ABE - Adult Basic Education

PPT- Pregnant and Parenting Teens

PECM - Post Employment Case Management
RCM - Regular Case Management

CWE - Community Work Experince

ASSP - Athabascan Self-Sufficiency Partnership
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TONY KNOWLES, GOVERNOR
PLEASEREPLY TO-

DEPARTMENT OF LAW FAX:  (0.17)276-3697

OFFICE OF THEATTORNEY GENERAL

April 13, 1999

Hon, Eldon Mulder, Co-Chair
Hon, Gene Therriault, Co-Chair
House Finance Committee
House of Representatives

State Capito

Juneau, Alaska 99801

Re:  CSHB 161(FIN) - Proration of benefits;
legal Issues encountered

Dear Representatives Mulder and Therriault;

This letter is intended to give you fair notice of some of the issues and problems
that the Department of Law encountered In our review of CSHB 161(FIN2_Wh|ch was recently
reported out of the House Finance Committee. It did not appear that the Finance Committee.
would take testimony on the committee substitute at that time so this letter is written to provide a
record of some the points the House of Representative should consider when it deliberates on

passage of this hill.

_ The most serious legal defect with the bill is the vagueness of its terms and the.
resulting potential for liability exposure of the state treasury. A striking deficiency in the bill is.
the lack of a definition of the term “benefit program.” We understand that, at a minimum, the bill
IS intended to include most of the so-called "formula or entitlement programs,” For reasons
explained below, it would be highly desirable to add a definition of this term that would clearly
identify the programs that it is intended to affect in order to remedy the vagueness of the hill.

_ ~ Under entitlement benefit programs, if the legislature makes an appropriation to
finance benefits, the recipient gains a right to payment of the benefit to the full extent provided
by law. This right is considered vested and can be taken away only through a procedure that
accords due process of law. Under the provisions of CSHB 161, the ability to prorate benefit
payments is invoked when an appropriation is "not sufficient to fully fund all payments to
Individuals under that program.” During the final committee hearing on the bill, the co-chairs of
the committee stated for the record that, on a case-by-case basis, the legislature may indicate that
a "not sufficiently funded benefit program™ may nonetheless make grants at statutorily mandated



ADULT PUBLIC ASSISTANCE FACT SHEET

Prepared by Division of Public Assistance «1/21/9"

Eligibility:
. Dlsabled blind or elderl 2/ individual at least age 18.
» Income of less than $929 per month, and assets of no more than $2000 for an individual, $3000 for a

couple.
Benefit:
«  The maximum benefit for most individuals is $362 per month; averag $§) glment i5 $316. Combined with
social security benefits, an individual’s maximum monthly income is $862 per month,

Number of Alaskan beneficiaries:

o 12523
City of Residence:
o gy P
chorage 0 - :
Fairbankgs/North Pole: 1334 11% Payment Reclction Scenerios
ke i w oo H
etchikan 0
Sitka, Wran(])ell Petershurg 233 20% ESt"TBIed Expenses;
Southeast Islands 249 2% gﬁ%
Kodigk 202 2% Uil 35
Kenai Peninsula 808 6% %?\n ree (transportation
Mat-Su Valley 1249 % [rP o N s)
Ennclel\/\ﬁll_lam Sound (23% %g//o SIb
ural Interior 0
Northwiest 26 2% W e“f%%mﬂed
Nome, Lower Yukon 631 5%
Bethel, Dillingham 723 6% %% S27
Aleutians 122 1% |
12’523 now ny 0'[ couiu aucciai a recipients:
armntfcrcmer
Age Range: S
18-25 676 5.4% 5% 6
26-35 1403 11.2% .
46-55 5%
56-65 1991 15.1% clﬁ/?m ot
ot m o R, g
- 3% 0 on -
86-95 3% 2.6% wmgrmmw -
96+ 25 0.2% @m&

Major Diagnosis: a%%mmmf&%mm o)
velopmental disabili 0 270 -
Muscol%skeletal system 11% mﬂm S0

Nervous system and sense organs %%

Injury 4%



CORRECTION

THE FOLLOWING DOCUMENT(S)
HAVE BEEN REFILMED TO
ASSURE LEGIBILITY OR PAGINATION

Departement of Education & Early Development
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TONY KNOWLES, GOVERNOR

PLEASE REPLY TO-

¢ Mueslive ey el
o

DEPARTMENT OF LAW Phon:
OFFICE OF THE ATTORNEY GENERAL ° {3t SU 11:0105{679
G
_ B0 110300-DIMOND CAURTHO-
April 13, 109 X Fgf%\@é 118>

Hon. Eldon Mulder, Co-Chair
Hon. Gene Therriault, Co-Chair
House Finance Committee
House of Representatives

State Capito

Juneau, Alaska 99801

Re:  CSHB 161(FIN) >Proration of benefits;
legal issues encountered

Dear Representatives Mulder and Therriault;

This letter is intended to give you fair notice of some of the issues and problems
that the Department of Law encountered in our review of CSHB 161&FIN2_Wh|ch Was recently
reported out of the House Finance Committee. 1t did not appear that the Finance Committee
would take testimony on the committee substitute at that time so this letter is written to provide a
record of some the points the House of Representative should consider when it deliberates on

passage of this hill.

_ The most serious legal defect with the bill is the vagueness of its terms and the
resulting potential for liability exposure of the state treasury. A striking deficiency in the bill is
the lack of a definition of the term "benefit program.” We understand that, at a minimum, the bill
IS intended to include most of the so-called "formula or entitlement programs.” For reasons
explained below, it would be highly desirable to add a definition of this term that would clearly
identify the programs that it is intended to affect in order to remedy the vagueness of the hill.

_ ~Under entitlement benefit programs, if the legislature makes an appropriation to
finance benefits, the recipient gains a right to payment of the benefit to the full extent provided
by law. This right is considered vested and can be taken away only through a procedure that
accords due process of law. Under the provisions of CSHB 161, the ability to prorate benefit
payments is invoked when an appropriation is "not sufficient to fully fund all payments to
Individuals under that program. " During the final committee hearing on the bill; the co-chairs of
the committee stated for the record that, on acase-by-ca$e basis, the legislature may indicate that
a "not sufficiently funded benefit program" may nonetheless make grants at statutorily mandated



Hon. Eldon Mulder April 13, 1999
Hon. Gene Therriault Page 2
Re: HB 161

amounts if there is a sufficient expression of legislative intent to permit it. However, the bill
does not contain an express provision to allow such an exception. Even if it did, the process
described can be characterized as arbitrary and may be vulnerable to attack as not being sufficient
to extinguish a vested right otherwise vested by law.

CSHB 161 does not appear to repeal or amend the entitlement to a benefit set out
elsewhere in existing law. If that is the intent, the method used in this bill to establish such a
result may well be defective because the bill purports to impliedly repeal a host of other enabling
statutes for benefit programs. Implied repeals are not favored by the courts who can be expected
to apply interpretations that give effect to all applicable statutes. In other words, CSHB 161 may
have the effect of limiting the power of a grantor agency to pay but not the right of the
beneficiary to ultimately receive the benefit accorded by law. This means that the class of
beneficiaries of benefit programs may have a valid claim to any unpaid benefit plus costs and
attorney fees incurred in recovering those benefits. This could expose the state treasury to
substantial liability for the payment of judgments and claims.

We hope these comments will cause you to reconsider the policies set out in
CSHB 161 and, if you are so inclined, undertake a different and more legally def nsible approach

to accomplishing your goals,

Sincerely,

BRUCE M.BOTELHO
ATTORNEY GENERAL

By:  Jabnes L. Baldwin
Assistant Attorney General



ADULT PUBLIC ASSISTANCE FACT SHEET

Prepared by Division of Public Assistance 4/21/9Q
Eligibility:
« Disabled, blind or elderly individual at least age 18.
* Income of less than $929 per month, and assets of no more than $2G00 for an individual, $3000 for a

couple.

Benefit:
« The maximum benefit for most individuals is $362 per month; average payment is $316. Combined wit’

social security benefits, an individual’s maximum monthly income is $862 per month.

Number of Alaskan beneficiaries:

o 12523
City of Residence:
Cities Number Percent Caseload
Anchorage 4977 40% : :
Fairbanks/North Pole: 1334 11% Payment Reduction Scenarios
Juneau: 546 4% Total Income: 862
Ketchikan 336 3%
Sitka, Wrangell, Petersburg 233 2% Estimated Expenses:
Southeast Islands 249 2% Eg”"od 3328
Kodiak 202 2% Utilities SI50
Kenai Peninsula 808 6% Basic living needs (transportation,
Mat-Su Valley 12+9 9% clothing, personal care SI25
Prince William Sound 207 2% TOTAL Srb
Rural Interior 640 5%
Amount left for uncovered
Northwest 266 2% medical supplies & expenses,
Nome, Lower Yukon 631 5% eyeglasses, dental, over-the-counter
Bethel, Dillingham 123 6% drugs, emergencies, etc. SI27
Aleutians 11222 523 1 How HB 161 could affect APA recipients:
! 5% Reduction

Age Range' Original amount for other

: expenses SI27
18-25 676 54% Less 5% Reduction: -SI6
26-35 1403 11.2% New amount left for
36-45 2279 18.2% other expersses sill
46-55 1941 15.5% _

10% Reduction

56-65 1891 15.1% Original amount for other
66-75 2630 21% expenses Si27
76-85 1352 10.8% Less 10% Reduction SR
86-95 326 2. 6% New amount left for
96+ 25 0.2% other expenses S5
Major Diagnosis: orginal ameunt toroter
Mental disorder 33% expenses Sl 27
Developmental disability 15% Less 27.5% Reduction -587
Muscoloskeletal system 11% New amount left for

Nervous system and sense organs 9% other expenses $40

Injury 4%
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COMMITTEE SUBSTITUTE for
HOUSE BILL 161 (FIN)

Sponsor Statement

House Bill 161 allows program administrators to reduce payments in
benefit programs to match the appropriated level of funding. It allows
the legislature and administration to deal with reductions in :evenue
and increases in recipients in a simple and practical manner. The
opportunity to pro-rate benefits creates a better option than closing a

program down in later months of a fiscal year.

The current circumstance requires that payments be made at a
prescribed level without reference to appropriation. If the enrollment
exceeds affordable levels, managers would be allowed to manage
within the appropriated resources. The only current option is to
request a supplemental appropriation or shut a program down in the

later months o f the fiscal year.

The Committee Substitute specifically excludes loan programs,
retirement programs and programs for which other provisions of law

address underfunding.

HB 161 provides a reasonable budgetary tool to the administration
and legislature. We believe there are no programs in the FY 00 budget
that would be affected by HB 161. It will provide a tool that may be

needed to help deal with future fiscal realities.

04/24199
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April 23, 1999
By hand delivery

Mon. Sean Parnell Hon. John Torgerson
Co-chair, Finance Committee Co-chair, Finance Committee
Alaska Legislature Alaska Legislature

Capitol Room 51S Capitol Room 516

Juneau, Alaska Juneau, Alaska

Re:  SB 126/ HB 161: Limitations on benefits due to shortfall in
appropriations

Dear Senators Parnell and Torgerson:

Enclosed please find my written testimony regarding C'SHB 161. This hill
provides for pro-rata reductions in benefit programs when those programs are

underfunded. This bill would :

* cause across-the-board benefit cuts without consideration of individual need,
contrary to the intent of many of the affected programs

* unfairly impose the cost of the budget deficit on the most needy Alaskans,
already living in poverty - many unable to work due to disability

* ignore the reality increased cost of living, effectively driving more Alaskans
below the poverty line, closer to homelessness

* raise legal ambiguities, constitutional issues and other legal questions that invite
unnecessary, wasteful litigation

*risk loss of matching federal dollars at a time when we need them the most, and
are in the best position to get them with our current seniority in the U.S.

Congress

| urge the Senate Finance Committee to not pass the bill in its present form, for these
reasons and others expressed in the attached testimony.

Very truly yours,

ftM , w

Robert B. Briggs
Staff attorney



Encl.

cc: (w/ encl)

Hon. Rick Halford, vice-chair. Judiciary Committee

Hon. Pete Kelly, vice-chair, Senate HES Committee

Hon. Jerry Mackie, Majority Leader and chair, Labor & Commerce Committee
Hon. Mike Miller, chair, Senate HES Committee

Hon. Robin Taylor, chair, Judiciary Committee

Hon. Eldon Mulder, co-chair, House Finance

Hon. Gene Therriault, co-chair, House Finance

Other members of Senate Finance Committee

Rick Tcssandore, excc. dir., Disability Law Center of Alaska, Inc.
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Statement of Robert 13 Briggs
Staff Attorney, Disability Law Center of Alaska, Inc.

Testimony before the Senate Finance Committee
April 26,1999

Hearing on C.S.11.B. 161:
Pro-rata reduction in benefits that are under-funded

Mr. Chairmen, members of the Senate Finance Committee, | am a staff
attorney in the Juneau office of the Disability Law Center of Alaska, Inc. The
Disability Law Center is a non-profit Alaska corporation organized to provide legal
representation and advocacy on behalfof Alaskans with disabilities, with four offices
statewide in Anchorage, Fairbanks, Bethel, and Juneau. We provide individual legal
representation, and also try to provide effective systems advocacy where appropriate
10 assjs( persons with disabilities.

1. Pro rata reductions without modifications of the benefit formulas
is bad public policy

One of the most important benefits to those Alaskans with disabilities
significant enough to prevent work is Adult Public Assistance, provided through ‘he
Division of Public Assistance of the Department of Health and Social Services. This
supplemental benefit program provides a cash benefit to complement the
Supplemental Security Income (SSI) benefit that persons with severe disabilities
receive in order to live. Currently, the maximum SSI benefit that a person may
receive is approximately $484 per month, or $5,808 per year. This federal benefit is
far below the poverty level established for a single individual in Alaska, currently
established at $10,320 for a single individual.

The Alaska Legislature, recognizing the importance of supplementing the
inadequate federal SSI benefit, wisely decided that it was in the best interests of all
Alaskans to provide a cash supplement - the Adult Public Assistance supplement
to ensures that every needy Alaskan had income at least equal to the federal povcrts
guideline. The APA benefit is designed to do just this, and ensure that all Alaskans
have the minimum to survive at the federal poverty guideline.

In practical reality, the federal poverty guideline for Alaska is just that, a
guideline. From our experience we know that there are communities where people
arc hard-pressed to survive even at the poverty guideline level, and many Alaskans
are homeless simply because they cannot afford adequate housing.

This is current benefit levels. If CSHB 161 becomes law, it will make it
easier for cash benefits like Adult Public Assistance to be cut - invisibly in the
appropriations process in conference committees, with little public input or scrutiny.
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This is bad public policy. You are best assisted to make the best decisions for all Alaskans in
the crucible of public, open debate.

2. Legal problems with CSHB 161

The Alaska Department of Law, in a letter written within the last two weeks, expressed
reservations about whether CSHB 161 is unconstitutionally vague and violates principles of
separation of powers. | have the same reservations about the bill. For example, the question is
immediately presented as to whether the bill constitutes an impermissible delegation of
legislative powers of appropriation. In 1987 when the Legislature was dealing with a similar
fiscal crisis due to a fall in oil prices, the Alaska Supreme Court struck down former AS
37.07.080(g)(2) of the Executive Budget Act, ruling it an unconstitutional delegation of
legislative power. State v. Fairbanks North Star Bor., 736 P.2d 1140, 1142-43 (Alaska 1987).
The test on this issue is whether a bill providing a power of proration “ ‘sufficiently marks the
field within which the administrator is to act so that it may be known whether he has kept within
it in compliance with the legislative will.” ” 736 P.2d at 1143, quoting Synur v. United States,
626 F.Supp. 1374, at 1387 (D.D.C. 1986), affirmed, Bowsher V. Synar, 478 U.S. 714 (1986).

Despite my letters to the House Finance Committee expressing concern about the lack of
clarity as to exactly how a state agency administrator is to determine “if an appropriation is not
sufficient to fully fund all payments to individuals,” as well as lack of a definition of the
important term “benefit program,” in this regard the language in the CS remains the same as that
contained in the original bill. In so doing, it retains what is inmy view a fundamental Haw of the
bill, a lack of sufficient guidance to the programadministrator on when and exactly how to make
a determination to prorate, and vagueness as to which “benefit programs” are subject to the

proration directive.

| am mindful that there are at least three Alaska statutes with benefit reduction
mechanisms that operate when appropriations are insufficient It) pay the expenses of benefits:

Benefit Program Cite
CAMA AS 47.08.150(e)
Medical assistance (including Medicaid) AS 47.07.035
General Relief Assistance AS 47.25.195(c)

Each of these statutes is subject to legal challenge for lack of a specific framework for
determination of when to prorate or cut benefits, but at least these statutes more clearly identify

the programs to which the proration directive applies.
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There are examples of proration statutes from other states which have passed the
constitutional muster of their respective Supreme Courts, as wed as examples which have not.
E.g., Folsom v. Wynn, 631 So0.2d 890 (Ala. 1993)(uneonstitutionality of proration statute applied
to judiciary as constitutionally mandated function); Chiles v. Children A, B, C, D, E, and F, 589
So.2d 260 (Fla. 1991)(invalidating Florida proration statute); Bruneau v. Edwards, 512 So.2d
818 (La. App. 1987)(finding certain Louisiana proration statutes constitutional, while
invalidating one provision). There are likely other cases from other states which could help in
the crafting of this legislation to be as constitutional as possible. 1 believe the appropriate forum
to resolve these questions regarding the constitutionality of CSHB 161 is not the Finance
Committee, but instead the Judiciary Committee. However, this bill has not been reviewed by
either of the Judiciary Committees in the Senate or the House. By omitting this important point
for input and review, 1believe the Legislature is inviting unnecessary and wasteful litigation to

test the constitutionality of the bill.

3. “Benefit program” may encompass more than simnlv cash benefit programs

There is a potentially large impact of the bill on any underfunded program that might be
classified as a “benefit program,” due to the inherent vagueness of the phrase. It helps that Rep.
Eldon Mulder, during colloquy on the House floor, explained that the phrase “payments to
individuals” was intended to apply only to payments made to a recipient and was not intended to
include payments to providers. Thus programs such as Medicaid, CAMA, and others where the
recipient is receiving services, as opposed to cash, will not be affected by the bill according to

the present legislative history.

If the intent of the bill is to reach only the cash payments under the ATAP, Adult Public
Assistance, and the Longevity Bonus Programs, this intent should be clearly expressed. Right
now, this intent is subject to dispute. It would be best if the Legislature’s intent were made
explicit in the text of the bill by adding a definition of "benefit program,” rather than needing to
resort to legislative history to interpret the bill.

The CS added three exceptions to the application of the hill: (1) “loan programs”; (2)
“state employee retirement benefit programs,” and (3) “programs for which other provision; of
law address underfunding.”"”  Under usual rules of statutory constiuetion, description of
exceptions are often interpreted as expression of an intent that the bill apply to those matters
similar to, but not expressly contained in, the list of exceptions.

By exempting state employee retirement benefit programs, CSHB 161 opens the question
of what other stale employee “benefit program” might be covered by the bill, One of the
principle “benefits” of state employment is a wage or salary, provided either by statutory salary
schedule or by collective bargaining agreement. The bill opens up the question of whether
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payments under a statutory salary schedule or collective bargaining agreement are required to be
reduced pro rata if appropriations are insufficient to cover the state’s obligation.

Similarly, there are other insurance programs for which state employees are benefic .aries
and for which cash benefits may accrue, including: life insurance, accidental death and
dismemberment insurance, weekly indemnity insurance, and various medical expense insurance
policies. Depending on the type of policy or the mode of payment, the covered beneficiary may
receive a cash payment directly from a general fund appropriation BRU. Thus there is a legal
question as to the which other benefits to state employees, besides a retirement benefit program,
are covered by the bill. In an absence of further clarification, the usual statutory construction
would suggest that any program funded by appropriations that results in cash payments to the
beneficiary is subject to the bill, because by exempting “retirement benefits” the Legislature may
be presumed to have intended the bill to reach all other benefits that inure to state employees

other than retirement benefits.

For public employees who become disabled, non-occupational and occupational
disability benefits provided under AS 39.35.400 and 39.35.410 - cash payments to the
beneficiary - are arguably subject to the current language of CSHB 161. Thus persons with
disabilities - in this instance former slate employees with disabilities, to the extent the disability
programs are funded from general fund appropriations - may be affected by the bill. It is not
clear whether that is the intent of the bill sponsors.

Conceivably, the phrase “benefit program” a I also include the "ash benefits provided
under the Alaska Employment Security Act. lunde id that the current trust fund for such
benefits is of sufficient magnitude that state general fu.  will not be necessary to fully fund this
program. However, there is a sei of statutes which provide for state general fund appropriations
to be deposited in the Employment Security Administration Fund. AS 23.20.155, 23.20.160.
Thus the proration statute could arguably apply to the Employment Security Administration
Fund when state general fund appropriations are necessary.

The Senate Finance Committee would have benefited from evaluation of these issues in
the HESS and Labor & Finance Committees, but again the bill has not been examined by one of

these committees in either the House or Senate.

Thus | urge you to decline to act of CSHB 161, and refer the matter to the HESS and
Labor & Commerce Committees to resolve these issues.
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Conclusion

All members of tin Legislature must wrestle with the extreme circumstances of the
current state fiscal crisis. CSHB 161 is one idea of how to respond to that crisis that, while
simple, has far-reaching ramifications that have not been well thought out. For these reasons, |
urge a “no” vote on passage of CSHB 161.
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April 23, 1999
By hand delivery

Hon. Sean Parnell Hon. John Torgerson
Co-chair, Finance Committee Co-chair, Finance Committee
Alaska Legislature Alaska Legislature

Capitol Room 51S Capitol Room 516

Juneau, Alaska Juneau, Alaska

Re:  SB 126/ 11B 161: Limitations on benefits due to shortfall in
appropriations

Dear Senators Parnell and Torgerson:

Enclosed please find my written testimony regarding CSHB 161. This hill
provides for pro-rata reductions in benefit programs when those programs are

underfunded. This bill would :

* cause across-the-board benefit cuts without consideration of individual need,
contrary to the intentof many of the affected programs

>(.

unfairly impose the cost of tie budget deficit on the most needy Alaskans,
already living in poverty - many unable to work due to disability

* ignore the reality increased cosi of living, effectively driving more Alaskans
below the poverty line, closer to homelessness

*raise legal ambiguities, constitutional issues and other legal questions that invite
unnecessary, wasteful litigation

risk loss of matching federal dollars at a time when we need them the most, and
are in the best position to get them with our current seniority in the U.S.

Congress

>(.

| urge the Senate Finance Committee to not pass the bill in its present form, for these
reasons and others expressed in the attached testimony.

Very truly yours,

Robert B. Briggs
Staffattorney



Encl.

cc: (w/ encl.)

Mon. Rick Halford, vice-chair, Judiciary Committee

Hon. Pete Kelly, vice-chair, Senate HES Committee

Hon. Jerry Mackie, Majority Leader and chair, Labor & Commerce Committee
Hon. Mike Miller, chair, Senate HES Committee

Hon. Robin Taylor, chair, Judiciary Committee

Hon. Eldon Mulder, co-chair, House Finance

Hon. Gene Therriault, co-chair, House Finance

Other members of Senate Finance Committee

Rick Tessandore, exec, dir., Disability Law Center of Alaska, Inc.
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Statement of Robert B. Briggs
Staff Attorney, Disability Law Center of Alaska, Inc.

Testimony before the Senate Finance Committee
April 26, 1999

Hearing on C.S.H.B. 161:
Pro-rata reduction in benefits that are under-funded

Mr. Chairmen, members of the Senate Finance Committee, i am a staff
attorney in the Juneau office of the Disability Law Center of Alaska, Inc. The
Disability Law Center is a non-profit Alaska corporation organized to provide legal
representation and advocacy on behalfof Alaskans with disabilities, with four offices
statewide in Anchorage, Fairbanks, Bethel, and Juneau. We provide individual legal
representation, and also try to provide effective systems advocacy where appropriate
to assist persons with disabilities.

1. Pro rata reductions without modifications of the benefit formulas
is bad public policy

One of the most important benefits to those Alaskans with disabilities
significant enough to prevent work is Adult Public Assistance, provided through the
Division of Public Assistance of the Department of Health and Social Services. This
supplemental benefit program provides a cash benefit to complement the
Supplemental Security Income (SSI) benefit that persons with severe disabilities
receive in order to live. Currently, the maximum SSI benefit that a person may
receive is approximately $484 per month, or $5,808 per year. This federal benefit is
far below the poverty level established for a single individual in Alaska, currently
established at SI1 0,320 fora single individual.

The Alaska Legislature, recognizing the importance of supplemening the
inadequate federal SSI benefit, wisely decided that it was in the best interests of all
Alaskans to provide a cash supplement - the Adult Public Assistance supplement -
to ensures that every needy Alaskan had income at least equal to the federal poverty
guideline. The APA benefit is designed to do just this, and ensure that all Alaskans
have the minimum to survive at the federal poverty guideline.

In practical reality, the federal poverty guideline for Alaska is just that, a
guideline. From our experience we know that there arc communities where people
are hard-pressed to survive even at the poverty guideline level, and many Alaskans
are homeless simply because they cannot afford adequate housing.

This is current benefit levels. If CSHB 161 becomes law, it will make it
easier for cash benefits like Adult Public Assistance to be cut - invisibly - in the
appropriations process in conference committees, with little public input or scrutiny.
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This is bad public policy. You are best assisted to make the best decisions for all Alaskans in
the crucible of public, open debate.

2. Lena! problems with CSHB 161

The Alaska Department of Law, in a letter written within the last two weeks, expressed
reservations about whether CSHB 161 is unconstitutionally vague and violates principles of
separation of powers. | have the same reservations about the bill. For example, the question is
immediately presented as to whether the bill constitutes an impermissible delegation of
legislative powers of appropriation. In 1987 when the Legislature was dealing with a similar
fiscal crisis due to a fall in oil prices, the Alaska Supreme Court struck down former AS
37.07.080(g)(2) of the Executive Budget Act, ruling it an unconstitutional delegation of
legislative power. State v. Fairbanks North Star Bor., 736 P.2d 1140, 1142-43 (Alaska 19S7).
The test on this issue is whether a bili providing a power of proration u ‘sufficiently marks the
field within which the administrator is to act so that it may be known whether he has kept within
it in compliance with the legislative will.1 1 736 P.2d at 1143. quoting Synar v. United States.
626 F.Supp. 1374, at 1387 (D.D.C. 1986), affirmed, Bomlier v. Synar, 478 U.S. 714 (1986).

Despite my letters to the House Finance Committee expressing concern about the lack of
clarity as to exactly how a state agency administrator is to determine “if an appropriation is not
sufficient to fully fund all payments to individuals,” as well as lack of a definition of the
important term “benefit program,” in this regard the language in the CS remains the same as that
contained in the original bill. Inso doing, it retains what is in my view a fundamental flaw of the
bill, a lack of sufficient guidance to the program administrator on when and exactly how to make
a determination to prorate, and vagueness as to which “benefit programs” are subject to the

proration directive.

| am mindful that there are at least three Alaska statutes with benefit reduction
mechanisms that operate when appropriations are insufficient to pay the expenses of benefits:

Benefit Program Cite
CAMA AS 47.08.150(e)
Medical assistance .includingMedicaid) AS 47.07.035
General Relief Assistance AS 47.25.195(c)

Each of these statutes is subject tolegal challenge for lack of a specific framework for
determination of when to prorate or cut benefits, but at least these statutes more clearly identify

the programs to which the proration directive applies.



Hon. Scan Parnell and Hon. John Torgerson, Senate Finance Committee, Alaska Legislature
Re: Testimony of Robert B. Briggs, Disability Law Center of Alaska, re: SB 126/ 11B 161
April 26, 1999

Page 3

There are examples of proration statutes from other states which have passed (he
constitutional muster of their respective Supreme Courts, as well as examples which have not.
E.g., Folsom V. Wynn, 631 S0.2d 890 (Ala. 1993)(unconstitutionality of proration statute applied
to judiciary as constitutionally mandated function); Chiles v. Children A, B, C, D, E, and F, 589
So0.2d 260 (Fla. 1991)(invalidating Florida proration s.atute); Bruneuu V. Ed,raids, 517 S0.2d
818 (La. App. 19S7)(fmding certain Louisiana proration statutes constitutional, while
invalidating one provision). There are likely other cases from other states which could help in
the crafting of this legislation to be as constitutional as possible. 1 believe the appropriate forum
to resolve these questions regarding the constitutionality of CSHB 161 is not the Finance
Committee, but instead the Judiciary Committee. However, this bill has not been reviewed by
either of the Judiciary Committees in the Senate or the House. By omitting this important point
for input and review, 1believe the Legislature is inviting unnecessary and wasteful litigation to

test the constitutionality of the bill.
3. “Benefit program” may encompass more than simply cash benefit programs

There is a potentially large impact of the bill on any undeifunded program that might be
classified as a “benefit program,” due to the inherent vagueness of the phrase. It helps that Rep.
Eldon Mulder, during colloquy on the House floor, explained that the phrase “payments to
individuals” was intended to apply only to payments made to a recipient and was not intended to
include payments to providers. Thus programs such as Medicaid, CAMA, and others where the
recipient is receiving services, as opposed to cash, will not be affected by the hill according to

the present legislative history.

If the intent of the bill is to reach only the cash payments under the ATAP, Adult Public
Assistance, and the Longevity Bonus Programs, this intent should be clearly expressed. Right
now, this intent is subject to dispute. It would be best if the Legislature’s intent were made
explicit in the text of the bill by adding a definition of “benefit program,” rather than needing to
resort to legislative history to interpret the hill.

The CS added three exceptions to the application of the bill: (1) “loan programs™; (2)
“state employee retirement benefit programs,” and (3) “programs for which other provisions of
law address underfunding.”  Under usual rules of statutory construction, description of
exceptions are often interpreted &> expression of an intent that the bill apply to those matters
similar to, but not expressly contained in, the list of exceptions.

By exempting state employee retirement benefit programs, CSHB 161 opens the qu.stion
of what other state employee “benefit program” might be covered by the bill. One of the
principle “benefits” of state employment is a wage or salary, provided either by statutory salary
schedule or by collective bargaining agreement. The bill opens up the question of whether
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payments under a statutory salary schedule cr collective bargaining agreement are required to be
reduced pro rata if appropriations are insufficient to cover the state’s obligation.

Similarly, there are other insurance programs for which state employees are beneficiaries
and for which cash benefits may accrue, including: life insurance, accidental death and
dismemberment insurance, weekly indemnity insurance, and various medical expense insurance
policies. Depending on the type of policy or the mode of payment, the covered beneficiary may
receive a cash payment directly from a general fun i appropriation BRU. Thus there is a legal
question as to the which other benefits to state employees, besides a retirement benefit program,
are covered by the bill. In an absence of further clarification, the usual statutory construction
would suggest that any program funded by appropriations that results in cash payments to the
beneficiary is subject to the bill, because by exempting “retirement benefits” the Legislature may
be presumed to have intended the bill to reach all other benefits that inure to state employees

other than retirement benefits.

For public employees who become disabled, non-occupational and occupational
disability benefits provided under AS 39.35.400 and 39.35.410 - cash payments to the
beneficiary  are arguably subject to the current language of CSHB 161. Thus persons with
disabilities - in this instance former state employees with disabilities, to the extent the disability
programs are funded from general fund appropriations - may be affected by the hill, It is not
clear whether that is the intent of the bill sponsors.

Conceivably, the phrase “benefit program” could also include the cash benefits provided
under the Alaska Employment Security Act. | understand that the current trust fund for such
benefits is of sufficient magnitude that state general funds will not be necessary to fully fund this
program. However, there is a set of statutes which provide for stale general fund appropriations
to be deposited in the Employment Security Administration Fund. AS 23.20.155, 23.20.160,
Thus the proration statute could arguably apply to the Employment Security Administration
Fund when state general fund appropriations are necessary.

The Senate Finance Committee would have benefited from evaluation of these issues in
the HESS and Labor & Finance Committees, but again the bill has not been examined by one of
these committees in eitlw the House or Senate.

Thus 1 urge you to decline to act of CSHB 161, and refer the matter to the HESS and
Labor & Commerce Committees to resolve these issues.
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Conclusion

All members of the Legislature must wrestle with the extreme circumstances of the
current state fiscal crisis. CSHB 161 is one idea of how to respond to that crisis that, while
simple, has far-reaching ramifications that have not been well thought out. For these reasons, 1
urge a “no” vote on passage of CSHB 161.
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April 24, 199

RE: SB 113, 151, 126 and 40
Kol

Dear Senator Torgerson,

| know you will be flooded with correspondence regarding the referenced SBs. It seems
everyone and every agency wants his or her little piece of pie left intact and okay to take
itaway from somewhere else. |realize we are facing a serious financial shortfall and

cuts have to be made.

| support these bills as I don’t believe the legislative alerts that many of the affected

agencies are flashing over the fax and phonelines will have anywhere near the
detrimental effect they claim. They don’tseem to realize that each Alaskan must share in

the pain the budget shortfall will cause.

| am a firm believer that government expenditures are too high and must be cut. We
can’tbreak our piggybank this year to get at the PDF and an income tax and expect that it
will cure our problem down the road. We need to reduce the amount of money it takes to
run the government before we look at the PDF or any sales or income tax.

| strongly support any efforts to curtail government expenditures provided there is a
safety net for those that truly, and | do mean truly, need financial support.

Respectfully,

Ken Losser



