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P R O C E E D IN G S

T h is  d is p u te ,  b e tw e e n  the  S ta te  o f  A la s k a  ( th e  S ta te  o r  th e  E m p lo y e r )  a n d  th e  

A la s k a  S la t e  E m p lo y e e s  A s s o c ia t io n ,  A F S C M E  L o c a l  5 2  ( th e  U n io n ) ,  c o n c e r n s  

th e  le v e l  o f  h e a l th  b e n e f i t s  to  be p r o v id e d  to  c e r ta in  b a r g a in in g  u n i t  e m p lo y e e s  

k n o w n  a s  C la s s  1 e m p lo y e e s  fo r  th e  p e r io d  o f  t im e  c o m m e n c in g  w i th  the d a te  o f  

th is  a w a r d  a n d  e n d in g  on e i th e r :  1) t h e  e f f e c t iv e  d a te  o f  a n e w  c o n t ra c t ,  o r  2 ) a s  

s p e c i f ie d  b y  a n  in te r e s t  a r b i t ra t io n  a w a r d  f o r  a n e w  c o n t ra c t .  T h e  p a r t i e s  

s u b m i t t e d  e v id e n c e  a n d  a rg u m e n t  o n  th e  is s u e  to  th e  u n d e r s ig n e d  A r b i t r a t o r  a t  

h e a r in g s  h e ld  in A n c h o ra g e ,  A la s k a  o n  D e c e m b e r  2 0  a n d  21. 1 9 9 3 . T h e y  

s t ip u la t e d  th a t  th e  A r b i t r a to r  w o u ld  r e t a i n  ju r i s d i c t i o n  o v e r  h e r  a w a rd  fo r  a p e r io d  

o f  6 0  d a y s .  A t  th e  c o n c lu s io n  o f p r o c e e d in g s ,  th e  h e a r in g  c lo s e d  a n d  th e  c a s e  

s to o d  f u l l y  s u b m it te d  fo r  d e c is io n .

C R I T E R IA

A la s k a  s ta te  s ta tu te  d o e s  n o t  set f o r t h  c r i te r ia  to  b e  u t i l iz e d  b y  an  a r b i t r a to r  in  

in te r e s t  a r b i t r a t io n  p ro c e e d in g s .  H o w e v e r ,  s t a n d a r d s  in  th e s e  c a s e s  a re  w e l l -  

e s ta b l is h e d  b y  p re c e d e n t ,  a p p l ie d  b o t h  in c o n ju n c t io n  w i th  a n d  s e p a ra te  f r o m  

a n y  s ta te  s ta tu te .  T h e  a p p r o p r ia te  c r i te r ia ,  as  g le a n e d  f ro m  a n u m b e r  o f  

a u t h o r i t ie s  are :

(A )  T h e  la w fu l  a u th o r i t y  o f  th e  e m p lo y e r .

( 3 )  T h e  s t ip u la t io n  o f  the p a r t i e s .

(C )  T h e  in te r e s t  and  w e l fa r e  o f  th e  p u b l ic .
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(D )  T h e  f in a n c ia l  a b i l i t y  o f  th e  u n i t  o f  g o v e r n m e n t  to  p ay .

(E )  C o m p a r is o n s  o f  th e  w a g e s ,  h o u r s ,  a n d  c o n d i t io n s  o f  e m p lo y m e n t  o f  

o th e r  e m p lo y e e s  p e r f o r m in g  s im i la r  s e r v ic e s  a n d  w i th  o th e r  

e m p lo y e e s  g e n e r a l ly .

(1 )  In p u b l ic  e m p lo y m e n t  in  c o m p a r a b le  c o m m u n i t ie s .

(2 ) In p r iv a te  e m p lo y m e n t  in  c o m p a r a b le  c o m m u n i t ie s .

(F )  T h e  a v e r a g e  c o n s u m e r  p r i c e  f o r  g o o d s  a n d  s e rv ic e s ,  k n o w n  as th e  

c o s t  o f  l iv in g .

(G )  T h e  o v e r a l l  c o m p e n s a t io n  p r e s e n t ly  r e c e iv e d  by  th e  e m p lo y e e s ,  

in c lu d in g  th e  d i r e c t  w a g e  c o m p e n s a t io n ,  v a c a t io n s ,  h o l id a y s  a n d  

o th e r  e x c u s e d  t im e , i n s u r a n c e  a n d  p e n s io n s ,  m e d ic a l  a n d  

h o s p i ta l iz a t io n  b e n e f i ts ,  c o n t i n u i t y  a n d  s ta b i l i t y  o f  e m p lo y m e n t ,  a n d  

a ll o th e r  b e n e f i t s  r e c e iv e d .

(H )  S u c h  o th e r  fa c to rs  n o t  c o n f i n e d  to th e  f o r e g o in g  w h ic h  a re  n o r m a l ly  

o r  t r a d i t io n a l ly  ta k e n  in t o  c o n s id e r a t io n  in th e  d e te rm in a t io n  o f  

w a g e s ,  w i th  h o u rs  a n d  c o n d i t i o n s  o f  e m p lo y m e n t  th r o u g h  v o lu n ta ry  

c o l le c t iv e  b a r g a in in g ,  m e d ia t i o n ,  fa c t f in d in g ,  a r b i t r a t io n  o r  o th e rw is e  

b e tw e e n  th e  p a r t ie s  in t h e  p u b l i c  s e r v ic e  o r  in p r iv a te  s e rv ic e .

S e e ,  e .g . ,  E. E lk o u r i  a n d  F. E lk o u r i ,  H o w  A r b i t r a t io n  W o rk s ,  C h . 18 (4 th  ed .

1 9 8 5 ) .

In th is  c a s e ,  b e c a u s e  o f  the n a r ro w  a n d  p e c u l ia r  s c o p e  o f  th e  is s u e ,  m o s t o f  th e  

t r a d i t i o n a l  in te r e s t  a r b i t r a t io n  c o n s i d e r a t i o n s  a re  n o t  r e le v a n t .  N e v e r th e le s s  in 

r e s o lv in g  th e  is s u e s  b e fo re  m e, I h a v e  b e e n  m in d fu l  o f  a n y  r e le v a n t  c r i te r ia ,  a n d  

h a v e  g iv e n  c o n s id e r a t io n  to a l l  o f  t h e  e v id e n c e  a n d  a r g u m e n ts  p re s e n te d  by th e  

p a r t ie s .  I a ls o  am  m in d fu l  o f  th e  g e n e r a l l y - a c c e p t e d  p r e m is e  th a t  a rb i t ra to rs  

f a v o r  th e  s ta tu s  q u o  a n d  the  b u r d e n  o f  p e r s u a s io n  re s ts  w i th  th e  p a r ty  s e e k in g  

to  c h a n g e  the  s ta tu s  q u o .
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RELEVANT PROVISIONS OF EXPIRED CONTRACT

ARTICLE 19 - HEALTH AND SECURITY

Section 3. Health Insurance

A .1 .  T h e  E m p lo y e r  w i l l  p r o v id e  a p o l ic y  o f  g r o u p  in s u ra n c e  c o v e r in g  th e  

e m p lo y e e ,  th e  e m p lo y e e 's  s p o u s e  a n d  th e  e m p lo y e e 's  d e p e n d e n ts .  T h e  

E m p lo y e r  s h a l l  m a in ta in  th e  c u r r e n t  le v e l o f  b e n e f i ts  a s  m o d i f ie d  b y  th e  

M e m o r a n d u m  o f  U n d e r s t a n d in g  ( in c o r p o r a te d  as A p p e n d ix  H a n d  I) 

e x e c u te d  M a y  19, 1 9 8 9 , (a s  a m e n d e d  O c to b e r  4, 1 9 8 9 ) u n t i l  F e b r u a r y  1, 

1 9 9 2 ,  a n d  t h e r e a f te r  s h a l l  c o n v e r t  to a "d e f in e d  c o n t r ib u t io n  p la n "  

e f f e c t iv e  w i th  th e  p re m iu m  r e n e w a l  d a te  o f  F e b r u a ry  1, 1 9 9 2 ,  a t  w h ic h  

t im e  a p re m iu m  " c a p "  to  b e  p a id  b y  th e  E m p lo y e r  w i l l  b e  e s ta b l is h e d  a t 

n o  m o re  th a n  10  p e r c e n t  a b o v e  th e  F e b r u a r y  1, 1991 , ra te .

C. T h e  E m p lo y e r 's  r e s p o n s ib i l i t y  u n d e r  S e c t io n  3 is l im ite d  to th e  p a y m e n t  

o f  n e c e s s a r y  p re m iu m s  to  p u r c h a s e  th e  in s u ra n c e  d e s c r ib e d  in 

p a r a g r a p h s  A  a n d  B o f  th is  s e c t i o n . . . .

BACKGROUND INFORMATION

T h e r e  a r e  a b o u t  1 3 ,3 0 0  e m p lo y e e s  c o v e r e d  b y  th e  S ta te 's  h e a l th  c a re  p la n .  

A b o u t  8 ,0 0 0  to 8 ,5 0 0  o f  th o s e  e m p lo y e e s  a re  in a b a r g a in in g  u n i t  k n o w n  a s  th e  

" G e n e r a l  G o v e r n m e n t  U n i t "  (G G U ) ,  w h ic h  is r e p r e s e n te d  by the  U n io n .  A b o u t

2 ,0 0 0  to  2 ,2 0 0  o f  th o s e  e m p lo y e e s  a re  k n o w n  as " C la s s  1" e m p lo y e e s ,  w h o  a re  

d e f in e d  b y  s ta tu te  as e m p lo y e e s  w h o s e  s e r v ic e s  th e  S ta te  c a n n o t  d o  w i th o u t .  

T h is  d e f in i t i o n  in c lu d e s  p o l ic e ,  f i r e f ig h te r s ,  c o r r e c t io n s  o f f ic e r s  a n d  c e r ta in  

h o s p i t a l  p e r s o n n e l .  C la s s  1 e m p lo y e e s  d o  n o t  h a ve  th e  r ig h t  to  s t r ik e .
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H o w e v e r ,  th e y  h a v e  th e  r ig h t  to ta k e  u n r e s o lv e d  b a r g a in in g  is s u e s  to  in te r e s t  

a r b i t r a t i o n .

T h e  p a r t ie s '  f i r s t  a n d  o n ly  C o l le c t iv e  B a rg a in in g  A g r e e m e n t  e x p ire d  o n  

D e c e m b e r  31, 1992 , as to C la s s  2 a n d  3 e m p lo y e e s  a n d  on  A p r i l  3 0 , 1993, f o r  

C la s s  1 e m p lo y e e s .  P r io r  to the e x p i r e d  C o l le c t iv e  B a rg a in in g  A g r e e m e n t ,  th e  

S t a t e  p a id  the  e n t i re  c o s t  o f  its e m p lo y e e  h e a l th  c a re  p la n , a b s o rb in g  a ll c o s t  

i n c r e a s e s ,  w h ic h  in  s o m e  y e a rs  w e r e  s u b s ta n t ia l .  A F S C M E  C o l le c t iv e  

B a r g a in in g  D i re c to r  D o n  W a s s e r m a n  te s t i f ie d ,  w i th o u t  c o n t ra d ic t io n ,  th a t  

m o n th ly  fu l l - f a m i ly  h e a l th  c a re  p re m iu m s  in 1 9 8 9  w e re  $ 4 3 5  p e r  e m p lo y e e  a n d  

t h a t  c o s t - c o n ta in m e n t  m e a s u r e s  a g r e e d  to b y  the  U n io n  in a 1 9 8 9  M e m o ra n d u m  

o f  U n d e r s ta n d in g  ( " M O U ")  re d u c e d  to  th e  S ta te 's  p re m iu m  to $ 3 8 5 . 1

H e a l th  in s u r a n c e  p r o v is io n s  o f  the  e x p i r e d  c o n t ra c t ,  w h ic h  re m a in  a t issu e  h e r e ,  

w e r e  a w a r d e d  as to C la s s  1 e m p lo y e e s  th ro u g h  the  in te r e s t  a rb i t r a t io n  p ro c e s s  

in a n  a w a rd  o f  A r b i t r a to r  J.C. F o g e lb e r g  on  A p r i l  23, 1 9 9 0 .  A r b i t r a t o r  

F o g e lb e r g 's  a w a rd  n o te d  th a t  n a t io n a l  t r e n d  fo r  e m p lo y e rs  to d is c o n t in u e  p a y in g  

th e  fu l l  c o s t  o f  m e d ic a l  in s u ra n c e  a n d  e n d o rs e d  the m o v e m e n t  to j o in t  

r e s p o n s ib i l i t y .  A r b i t r a to r  F o g e lb e rg  c a p p e d  the  p re m iu m  (s p e c i f ic a l ly ,  th e  

a m o u n t  "p a id  b y"  th e  E m p lo y e r ) 2 a t  1 0%  o v e r  the ($ 3 8 5 )  ra te  in e f fe c t  in

1. In ASEA v. Alaska, ALRA No. 153 (May 13. 1993) the Alaska Lador Relations Agency 
quoted from Wasserman's Affidavit as a finding of fact (No. 3, at 2). as follows:

The effect of this MOU was to maintain the 'defined benefits' plan paid for by the 
State, but to reduce the State's costs from S435 to S385 per month per employee—  a 
decrease of over 11 percent. This MOU allowed the State to realize a saving of 
about S600.000 per month.

2, Arbitrator Fogelberg's award stated:
Accordingly, based upon the foregoing analysis, the Memorandum of Understanding 
executed by the parties and dated May 19. 1989 shall be incorporated into the new 
Master Agreement. Further the State is to maintain the current level of benefits as 
modified by the Memorandum of Understanding until February 1, 1992 and to 
thereafter convert to a ‘ defined contribution plan* effective with the premium renewal
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F e b r u a r y  1 99 1  !3 H o w e v e r ,  in r e c o g n i t io n  o f  th e  s a v in g s  a c h ie v e d  by  U n io n  

c o n c e s s io n s  in th e  1 9 8 9  M O U , A r b i t r a t o r  F o g e lb e r g  d e fe r r e d  the  e f fe c t iv e  d a te  

o f  th e  c a p  u n t i l  F e b r u a r y  1 9 9 2 .4

T h u s ,  b y  re a s o n  o f  th e  F o g e lb e rg  a w a r d ,  u n t i l  F e b r u a r y  1, 1992, the  S ta te 's  

p r e m iu m  o b l ig a t io n  u n d e r  the  n o w - e x p i r e d  C o l le c t iv e  B a r g a in in g  A g r e e m e n t  w a s  

to  p r o v id e  a p r e s c r ib e d  le ve l o f  b e n e f i t s .  T h is  is  k n o w n  a s  a "d e f in e d  b e n e f i t "  

o b l ig a t io n .  A f te r  F e b r u a ry  1, 1 9 9 2 ,  b y  c o n t r a c t ,  t h e  S ta te 's  o b l ig a t io n  w a s  to  

p a y  a s p e c i f i e d  a m o u n t  in p re m iu m s  f o r  h e a l th  in s u r a n c e .  T h is  is k n o w n  a s  a 

" d e f in s d  c o n t r ib u t io n "  o b l ig a t io n .  N e i t h e r  th e  F o g e lb e r g  a w a rd  n o r  the  r e s u l t in g  

C o l le c t i v e  B a r g a in in g  A g re e m e n t  s p e c i f ie d  w h a t  h a p p e n s  w h e n  the  p re m iu m  

e x c e e d s  th e  c a p . 5

T h e  p a r t ie s  b e g a n  th e ir  n e g o t ia t io n s  fo r  a s u c c e s s o r  c o n t ra c t  in N o v e m b e r  

1 9 9 2 .  T h e y  h a v e  n o t  re a c h e d  a g r e e m e n t .

T h e  S ta te  c o n t r a c ts  w ith  A e tn a  In s u r a n c e  C o m p a n y  to  p ro v id e  an e m p lo y e e

date in 1992, at which time a premium ‘ cap’ to be paid by the Employer will be 
established at no more than 10% above the February 1, 1991 rate. Finally, the 
State's proposal for the establishment of a Joint Committee on Health 3enefits (or in 
the alternative, a Union provided health insurance plan) is to be implemented, and to 
coincide with the conversion to the defined contribution system in 1992.

3. Arbitrator Fogelberg also included a provision in the new contract that set up joint labor- 
management committee on health care issues, as well as a provision giving the Union the 
option of taking the defined contribution and putting it in its own health care trust.

4. A fter the issuance of Arbitrator Fogelberg's award, the parties adopted its provisions on 
health coverage as to Class 2 and 3 employees also.

5 In ASEA v. State of Alaska, ALRA No. 158 (May 13, 1993), the Alaska Labor Relations 
Agency found, at Finding of Fact No. 10, at 6:

The arbitration award does not establish that the State has authority to make changes 
to the health benefits without bargaining first with ASEA. The language providing the 
State would retain final authority appears only in the arbitrator's summary of the 
State's position.
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h e a l t h - c a r e  p la n . 6 T h e  p la n  is " e x p e r ie n c e  r a te d , "  m e a n in g  th a t  p re m iu m s  

r e f le c t  th e  a c tu a l  c la im s  e x p e r ie n c e  o f  A la s k a  e m p lo y e e s  fo r  a d e f in e d  p e r io d .  

T h e  S ta te  p a y s  a m o n th ly  p re m iu m  fo r  e a c h  e m p lo y e e ,  w h ic h  is b a s e d  on p a s t  

a n d  p r o je c te d  c la im s , y iu s  a f o u r  p e r c e n t  a d m in is t r a t i v e  c h a r g e  a n d  a c h a r g e  fo r  

a v is io n  c a r e  p la n  tha t A e tn a  c o n t r a c t ’ s o u t .  U n d e r  the  S ta te 's  a g r e e m e n t  w i th  

A e T ia ,  th e  la t te r  m a in ta in s  re s e r v e s  fu n d e d  b y  th e  S ta te  a n d  h e ld  in t ru s t  fo r  th e  

S ta te .7 S o m e  o f  tho se  r e s e r v e s  e x is t  a s  a " m a r g in "  to  p ro te c t  A e tn a  f ro m  th e  

r is k  o f  s h o r t - te r m  c la im s  f lu c tu a t io n s .  (T h e  S ta te 's  a f te rn a t iv e  to m a in ta in in g  

th is  m a r g in  is to p ay  A e tn a  a n  a d d i t io n a l  p re m iu m  o f  a b o u t  5 % ). H o w e v e r ,  o v e r  

th e  y e a r s ,  a d d i t io n a l  r e s e r v e s  h a v e  a c c r u e d  b e c a u s e  the  S ta te  h a d  p a id  

p r e m iu m s  in e x c e s s  o f a c tu a l  c la im s .  A s  o f  J u n e  30 , 1 993 , th e  u n e n c u m b e r e d  

a m o u n t  h e ld  in  re se rve  w a s  s o m e w h e re  b e tw e e n  $11 a n d  S16 m i l l io n ;  te s t im o n y  

v a r ie d  a s  to th e  e xac t a m o u n t .  T h a t  re s e r v e  h a s  in c re a s e d  b y  a b o u t  $ 7 0 ,0 0 0  

s in c e  th e n .  H o w e ve r ,  th e  c la im s  s u r p lu s  (e x c e s s  o f  a g r e e d - u p o n  p re m iu m s  o v e r  

c la im s  e x p e r ie n c e )  b e tw e e n  J u ly  1 a n d  N o v e m b e r  3 0 : 1 99 3 , w a s  $ 3 ,2 0 0 ,0 0 0 .  

T h e  r e s e r v e  fu n d  d id  n o t  in c re a s e  s ig n i f ic a n t ly  b e c a u s e  d u r in g  th e  s a m e  p e r io d  

o f  t im e  th e  S ta te  paid  p a r t  o f  th e  a g r e e d - u p o n  p re m iu m s  o u t  o f  th a t  :u n d .3

A  S ta te  w i tn e s s  te s t i f ie d  th a t  the  S ta te  b e l ie v e s  th a t  alt a c c ru e d  re s e rv e s  u n d e r

6. The State entered into a five-year agreement with Aetna in February 1992 that provides 
for negotiated premium increases in the second through fifth year of that agreement. 
Aetna must give the State 120 days' notice of proposed premium changes. Those rates 
must be based ’ on the experience of the plan and projections for the next 12 month 
period. This notice must also identify the amount of the risk charge for the same period 
and provide financial criteria as outlined in Section 6 of this appendix.*

7. Some witnesses preferred to distinguish ’ reserves* from ’ surplus.* In this proceeding, the 
difference in terminology makes no difference, so long as it is clear that one is dealing 
with unencumbered amounts that result from excess premiums paid by the State.

8. Between the time ofthe premium increase for 1992-93 and the present, the State has paid 
premiums equivalent to 3385 per employee by check, and the balance has been drawn 
from reserves. This payment practice has occurred, according to a State witness, 
because, through oversight, the State failed to obtain a supplemental appropriation from 
the Legislature for funding the increased premium.
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a " d e f in e d  b e n e f i t "  o b l ig a t io n  is the  p r o p e r t y  o f  the  S ta te ;  a l l  a c c r u e d  r e s e r v e s  

u n d e r  a " d e f in e d  c o n t r i b u t io n "  o b l ig a t io n  in u r e s  to th e  b e n e f i t  o f  th e  e m p lo y e e s .  

(T h e  U n io n  d is a g r e e s  w i th  the s e c o n d  p a r t  o f  th is  w i tn e s s 's  a s s e r t io n ,  ta k in g  th e  

p o s i t i o n  th a t  a l l  r e s e r v e s  a c c ru e d ,  n o  m a t t e r  w h e n ,  in u re  to  th e  b e n e f i t  o f  

e m p lo y e e s ) .  T h e r e  w a s  no e v id e n c e  th e  p a r t ie s  h a v e  d is c u s s e d ,  m u c h  le s s  

a g r e e d  u p o n ,  a w a y  o f  d is t r ib u t in g  th e  e m p lo y e e s '  re s e rv e s  b a c k  to th e m .

A e t n a  s e t  th e  fu l l  f a m i ly  m o n th ly  p r e m iu m  fo r  th e  p o l ic y  y e a r  1 9 9 1 -9 2  a t  $ 3 8 5  

p e r  e m p lo y e e  a n d  th e  p a r t ie s  a g r e e d  u p o n  th e  s a m e  a m o u n t  fo r  p o l ic y  y e a r  

1 9 9 2 - 9 3 .  (A  p o l ic y  y e a r  b e g in s  in  F e b r u a r y ) .  A e tn a ,  w i th  th e  S ta te 's  

c o n c u r r e n c e ,  s e t  th e  p re m iu m  fo r 1 9 9 3 - 9 4  a t  $ 5 0 1 .2 5  (a 3 1 %  in c r e a s e ) ,  a n d  h a s  

i n d ic a te d  it w i l l  r e m a in  a t  th a t  le ve l f o r  1 9 9 4 - 9 5 .  In A S E A  v. S ta te  o f  A la s k a ,  

A L R A  N o . 1 58  ( O r d e r  is s u e d  J a n u a r y  2 9 ,  1 9 9 3 ,  fo l lo w e d  b y  D e c is io n  a n d  O r d e r  

d a te d  M a y  13, 1 9 9 3 )  (h e re a f te r  r e f e r r e d  to  a s  "A L R A  No. 1 5 8 " ) ,  th e  A la s k a  

L a b o r  R e la t io n s  A g e n c y  fo u n d :

T h e  S ta te  d id  n o t  a t te m p t  to n e g o t i a t e  a n y  c h a n g e s  in th e  a m o u n t  o f  th e

p r e m iu m  in c r e a s e  s ta te d  b y  A e tn a ,  a n d  it d id  n o t  a t te m p t  to  n e g o t ia te  a n y

c e l a y  in th e  e f f e c t iv e  d a te .

F in d in g  o f  F a c t  N o . 2 6 .  T h e  e v id e n c e  s u p p o r t s  a s im i la r  f in d in g  in th is  c a s e .

W h i l e  th e  1 9 9 3 - 9 4  p r e m iu m  c h a n g e  r e p r e s e n t s  a la rg e  in c r e a s e  o v e r  th e  p r io r  

ra te ,  it a m o u n ts  to  a n  a n n u a l iz e d  i n c r e a s e  o v e r  th re e  y e a rs  o f  9 .3 %  p e r  y e a r ,  

w h ic h  U n io n  w i tn e s s e s  s ta te d  w as c o m p a r a b le  to ra te  in c r e a s e s  e ls e w h e r e  w i th  

w h ic h  th e y  w e r e  fa m i l ia r .  T h e  S ta te  h i r e d  a c o n s u l ta n t ,  as it r o u t in e ly  d o e s ,  to 

r e v ie w  th e  r e a s o n a b le n e s s  and  n e c e s s i t y  o f  the  ra te  s e t  b y  A e tn a .  T h e  

c o n s u l t a n t  d e t e r m in e d  th a t  the ra te  w a s  r e a s o n a b le  a n d  n e c e s s a r y . 9 T h e  S ta te

9. The State changed consultants in September 1993. Both its present and form er
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c o u ld  h a v e ,  b u s e d  o n  A e tn a  p r o je c t io n s ,  o p te d  f o r  a t h r e e - p e r c e n t  p re m iu m  

d e c r e a s e  fo r  1 9 9 4 -9 5  (to  $ 4 8 6 .2 1 ) ,  b u t  it  e le c te d  n o t  to . J a n e t  P a rk e r ,  D e p u ty  

D i r e c to r  o f  th e  D iv is io n  o f  P e n s io n s  a n d  B e n e f i ts ,  e x p la in e d  t h a t  p r e m iu m  le v e ls  

a r e  a " b e s t  g u e s s "  o f  fu tu re  c la im s  e x p e r ie n c e ;  th e r e fo r e ,  t h r e e  p e r c e n t  is n o t  

la rg e  e n o u g h  to  a f fe c t  its  d e c is io n - m a k in g .

A f te r  le a rn in g  th a t  th e  p re m iu m  fo r  1 9 9 3 - 9 4  w o u ld  e x c e e d  t h e  c a p  a n d  a f te r  a 

s tu d y  o f  v a r io u s  a l te r n a t iv e s ,  th e  S ta te  d e c id e d  to  u n i l a t e r a l l y  im p le m e n t  a 

m o d i f ie d  h e a l th - c a r e  p la n  fo r  a l l  b a r g a in in g  u n i t  e m p lo y e e s  h a v i n g  a p r ic e  tag  o f  

$ 4 2 3 .0 5  m o n th ly .  T h e  p la n ,  to th e  d e t r im e n t  o f  e m p lo y e e s ,  in c r e a s e d  the  

d e d u c t ib le ,  c o - p a y  a n d  s to p  lo s s  o v e r  th e  p r e v io u s  p la n ,  b u t  ( to  th e  e m p lo y e e s '  

b e n e f i t )  it  a ls o  in c r e a s e d  th e  m a x im u m  p a y m e n t  f o r  c a t a s t r o p h i c  i l ln e s s  a n d  

c re a te d  a n  e m p lo y e e  a s s is ta n c e  p r o g r a m  th a t  a l lo w s  f o r  s i x  " f r e e "  c o u n s e l in g  

v is i ts  a n n u a l ly .

T h e  U n io n  f i le d  u n fa i r  la b o r  p ra c t ic e  c h a r g e s  w i th  th e  A la s k a  L a b o r  R e la t io n s  

A g e n c y  ( " th e  A g e n c y " )  c o n te n d in g  th a t  th e  S ta te  v io la te d  i ts  d u ty  to  b a r g a in  in 

g o o d  fa i th  b y  u n i la te r a l l y  im p le m e n t in g  th e  m o d i f ie d  p la n .  T h e  A g e n c y  a g r e e d  

w i th  the  U n io n ,  a n d  in A L R A  N o . 158, o r d e r e d  th e  S ta te  to  b a r g a in  th e  p la n  a n d  

it  to re s to r e  the  s ta tu s  q u o  a n te  as to  e m p lo y e e  b e n e f i t s .  R e c o g n iz in g  th a t  

r e s to r a t io n  o f  th e  s ta tu s  q u o  a n te ,  w i th  its  c o n t in u a t io n  d u r in g  b a r g a in in g ,  w o u ld  

b e  co s t ly ,  th e  A g e n c y  o r d e r e d  the  p a r t ie s  to c o m p le te  b a r g a in in g  b y  F e b r u a ry  

15, 1993. T h e  p a r t ie s  b a r g a in e d  o v e r  th e  p la n  in F e b r u a r y ,  1 9 9 3 ,  a n d  u p o n  

r e a c h in g  im p a s s e ,  b ro u g h t  in a fe d e ra l  m e d ia to r  f o r  m e d ia t i o n  s e s s io n s  h e ld  o n  

M a rc h  9 a n d  10, 1 993 . T h e  is s u e  w a s  n o t  r e s o lv e d .  T h e  S ta te  u n i la te r a l l y

consultant testified at hearing. Its new consultant. Mike Smith, however, did not review
the rate increase at the time it was made.
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im p le m e n te d  th e  m o d i f ie d  p la n  fo r  C la s s  2 a n d  3 e m p lo y e e s  o n  M a rc h  15, 1 99 3 . 

T h e  S ta te  h a s  n o t  im p le m e n te d  th e  m o d i f ie d  p la n  fo r  C la s s  1 e m p lo y e e s .

C n  M a rc h  17, 1 9 9 3 ,  th e  U n io n  a g a in  f i l e d  u n f a i r  la b o r  p r a c t i c e  c h a rg e s ,  

a l le g in g ,  i n t e r  a l ia ,  th a t  th e  S ta te  h a d  n o t  b a r g a in e d  th e  h e a l th  c a r e  c o v e r a g e  

is s u e  in  g o o d  fa i th  a n d  th a t  re s e r v e s  h e ld  b y  A e t n a  s h o u ld  be  a p p l ie d  fo r  th e  fu l l  

b e n e f i t  o f  e m p lo y e e s .  A s  to th e  la t te r  a l le g a t io n ,  a h e a r in g  o f f i c e r  f o r  th e  A la s k a  

L a b o r  R e la t io n s  A g e n c y  d is m is s e d  th a t  c o n t e n t i o n  o n  the  g r o u n d s  th a t  th e  A e tn a  

r e s e r v e s  a r e  n o t  a m a n d a to r y  s u b je c t  o f  b a r g a in in g .  T h e r e fo r e ,  th e  h e a r in g  

o f f i c e r  o p in e d ,  th e  S ta te  h a s  no  d u ty  to  b a r g a in  th e  u s e  o f  th o s e  re s e rv e s .  

A S E A  v S ta te  o f  A la s k a ,  C a s e  No. 9 3 - 2 0 5 - U L P  ( P a r t ia l  D is m is s a l ,  A p r i l  5, 1 99 3 ).  

T h e  A g e n c y 's  B o a rd  u p h e ld  th e  h e a r in g  e x a m in e r 's  ru l in g .  A S E A  v S ta te  o f  

A la s k a ,  C a s e  N o . 9 3 - 2 0 5 - U L P  (O rd e r  o n  A p p e a l  f ro m  D is m is s a l ,  M a y  20 , 1 99 3 ).  

T h e  m a t te r  is  c u r r e n t ly  p e n d in g  b e fo re  th e  c o u r ts  o n  a p p e a l .

O n  M a y  2 6 ,  1 9 9 3 ,  r e s p o n d in g  to a p e t i t i o n  b r o u g h t  by th e  S ta te ,  th e  A g e n c y  

is s u e d  a n  o r d e r  c o m p e l l in g  th e  U n io n  to  p r o c e e d  to  in te re s t  a r b i t r a t io n  as to  

C la s s  1 e m p lo y e e s .  A S E A  v. S ta te  o f  A la s k a ,  C a s e  No 9 3 - 2 0 5 - U L P  (O rd e r  o n  

S ta te 's  M o t io n  to  C o m p e l  A rb i t ra t io n ,  M a y  2 4 ,  1 9 9 3 ) .  T h is  p r o c e e d in g  is the  o n e  

c o n te m p la te d  b y  th a t  o rd e r .

T h e  U n io n 's  p r im a r y  e v id e n t ia r y  th ru s t  in t h e s e  p r o c e e d in g s ,  w h ic h  it p re s e n te d  

th r o u g h  th e  e x p e r t  te s t im o n y  o f  a c tu a r ia l  C a r l  S m ith  o f  th e  S e a t t le - b a s e d  S eg a l 

C o m p a n y ,  w a s  th a t  A e tn a 's  c u r re n t  p r e m iu m  le v e ls  a re  s u b s ta n t ia l ly  h ig h e r  tha n  

n e c e s s a r y .  M r. S m ith  a n a ly z e d  d a ta  p r o v id e d  b y  A e tn a  a n d  te s t i f ie d  th a t  b a s e d  

on  th e  S ta te 's  S e p te m b e r  1 9 9 2 -9 3  c la im s  e x p e r ie n c e  d a ta ,  th e  c u r r e n t  p re m iu m
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( 1 9 9 3 - 9 4 )  s h o u ld  b e  a b o u t  $ 3 9 7 ,  a s  c o m p a r e d  to th e  a c tu a l  p re m iu m  le v e l o f  

S 5 0 1 .2 5 .  U s in g  th e  s a m e  m e t h o d o lo g y ,  th e  p re m iu m  f o r  1 9 9 4 -9 5  s h o u ld  be  

a b o u t  $ 4 4 4 .  M r. S m ith  t e s t i f i e d  th a t  th e  p r e m iu m  fo r  C la s s  2 a n d  3 e m p lo y e e s ,  

w h o  n o w  a re  u n d e r  th e  m o d i f ie d  p la n ,  s h o u ld  be  a b o u t  $ 3 7 5 , in s te a d  o f  the  

$ 4 2 3 .5 0  th e  S ta te  c u r r e n t l y  p a y s .  M r .  S m i th  a ls o  te s t i f ie d  th a t  A e tn a  h o ld s  a n  

a g g r e g a t e  $ 3 3  m i l l io n  in  r e s e r v e s  o r  s u r p lu s  ( e n c u m b e r e d  a n d  u n e n c u m b e re d  

c o m b in e d ) .  T h e  u n e n c u m b e r e d  p o r t i o n  o f  th a t  r e s e r v e  a m o u n te d  to $ 1 1 .2  

m i l l i o n  a s  o f  J u ly  1, 1 9 9 3 .  T h e s e  fu n d s  c u r r e n t l y  a c c ru e  in te r e s t  a t  a b o u t  a 6 .5 %  

ra te .  H e  a ls o  te s t i f ie d  th a t  th e  c o n t r a c t  w i th  A e tn a  g iv e s  th e  S ta te  an  in c e n t iv e  

to  h a v e  a n  a r t i f i c ia l l y  h ig h  p re m iu m ,  b e c a u s e  it g e ts  a 1%  (o f  p re m iu m ) re b a te ,  

w h ic h  a m o u n te d  to  $ 6 1 9 ,0 0 0  in  1 9 9 2 .  F in a l ly ,  he  te s t i f ie d  th a t  the  S ta te  h a s  

c o n s i d e r a b le  b u y in g  p o w e r ,  g iv e n  th e  n u m b e r  o f  e m p lo y e e s  in s u re d  a nd  the  s iz e  

o f  th e  r e s e r v e s ,  a n d  it w o u ld  n o t  b e  d i f f i c u l t  f o r  it to  p e r s u a d e  A e tn a  to a d ju s t  

p r e m iu m s  to a le v e l  th a t  m o re  c lo s e ly  a p p r o x im a te  a c tu a l  c la im s  e x p e r ie n c e  

( p lu s  a d m in is t r a t i v e  c o s ts ) .  (O n e  s h o u ld  b e a r  in m in d  th a t  A e tn a  d o e s  n o t  

p o c k e t  p r e m iu m s  th a t  e x c e e d  c la im s .  In s te a d ,  the  e x c e s s  m o n e y  g o e s  to the  

r e s e r v e  a c c o u n t ) .

In r e b u t ta l  to M r. S m i th 's  te s t im o n y ,  S te v e  L e B ru n ,  o f  A e tn a ,  te s t i f ie d  th a t  th e  

f o l l o w in g  c o n s id e r a t io n s  c o u ld  s k e w  th e  r e s u l t s  re a c h e d  b y  Mr. S m ith :

1. T h e r e  is n o  t r a c k  r e c o rd  o f  C la s s  1 c la im s  e x p e r ie n c e .  T h e  d a ta  Mr. 

S m i th  u s e d  as th e  C la s s  1 e x p e r ie n c e  w a s  a p ro - r a te d  s h a re  (by p o p u la t io n )  

o f  th e  to ta l  e m p lo y e e  e x p e r ie n c e .  B e c a u s e  C la s s  1 b e n e f i ts  a re  b e t te r ,  

t h e r e  m a y  b e  a h ig h e r  u t i l i z a t io n ,  th u s  p r o d u c in g  m o re  c la im s .  He a d d e d  

th a t  s e p a r a te  C la s s  1 t ra c k in g  o n ly  b e g a n  in N o v e m b e r ,  1993.
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2. T h e  " S B S 1 "  c o n t r ib u t io n  ra te  ( f o r  e m p lo y e e - p a id  a d d it io n a l  in s u r a n c e )  

th a t  M r .  S m i th  b a c k e d  o u t  w a s  to o  h ig h .  M r.  S m i th  u s e d  a f ig u re  o f  9 .1 5 % .  

T h e  a c tu a l  f ig u r e  s h o u ld  be  a b o u t  7 .3 % .  M r. L e B r u n  c o n c e d e d ,  h o w e v e r ,  

t h a t  t h i s  w o u ld  a f fe c t  Mr. S m ith 's  t o t a ls  b y  le s s  th a n  tw o  p e rc e n ta g e  p o in ts .

3. M r .  L e B r u n  q u e s t io n e d  the  a c c u r a c y  o f  th e  v is io n  c la im s  e x p e r ie n c e  

u t i l i z e d  b y  M r. S m ith  b e c a u s e  t h e y  la c k  a " f u l l y  m a tu re  e l ig ib i l i t y  b a s e . "  

( V is io n  c o v e r a g e  is s u b c o n t r a c te d  b y  A e tn a  to  V S P ) .

4. M r .  S m i th  d id  n o t  in c lu d e  a " m a r g in "  o r  " h e d g e "  in h is  a n a ly s is .  A  f i v e -  

p e r c e n t  f ig u r e  (a d d e d  to th e  p r e m iu m )  is f r e q u e n t l y  u t i l iz e d ,  b u t b e c a u s e  o f  

th e  s m a l l e r  r is k  p o o l  w i th  C la s s  1 e m p lo y e e s ,  h e  w o u ld  ra ise  th a t  f ig u r e  to  

e ig h t  p e r c e n t .  ( T h e  U n io n  p o in te d  o u t  th a t  th e r e  is a $ 3 .4  m i l l io n  re s e r v e  

d e d ic a t e d  to  th is  p u rp o s e ,  a l th o u g h  M r. L e B r u n  q u e s t io n e d  its e f f ic a c y  w h e n  

th e  r e s e r v e  is  n o t  m a n d a to ry ) .

M r. L e B r u n  c o n c e d e d  th a t  b a s e d  o n  r e c e n t  c la im s  e x p e r ie n c e ,  A e tn a  c o u ld  

r e d u c e  th e  p r e m iu m .  He te s t i f ie d  th a t  th e  S ta te  h a s  n o t  a s k e d  A e tn a  to do  th is .  

T h e  S ta te  d id  n o t  p re s e n t  a n y  e v id e n c e  b r e a k in g  d o w n  th e  $501 p re m iu m , a n d  

i ts  e x p e r t  a n d  c o n s u l ta n t ,  M ik e  S m ith ,  q u e s t io n e d  th e  d e s i ra b i l i t y  o f  " m ic r o -  

a n a ly z i n g "  p r e m iu m  c o m p o n e n ts  o v e r  a  r e la t iv e ly  s h o r t  t im e  p er io d , su ch  as o n e  

y e a r .

P R O P O S A L S
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T h 'e  S ta te  p r o p o s e s  to  p la c e  C la s s  1 e m p lo y e e s  on  the  m o d i f ie d  p la n  th a t  

c u r r e n t l y  c o v e r s  C la s s  2  a n d  3 e m p lo y e e s ,  f o r  w h ic h  the  p re m iu m  is  $ 4 2 3 .5 0 ,  

th e  m a x im u m  c o n t r ib u t io n  le ve l s p e c i f ie d  in th e  c o n t ra c t .  T h e  S ta te  e m p h a s iz e s  

th a t  i ts  p r in c ip a l  c o n c e r n  is th a t  i ts  o b l ig a t io n  d o e s  n o t  e x c e e d  th e  c a p  

e s t a b l i s h e d  in  th e  p r e v io u s  C o l le c t iv e  B a r g a in in g  A g r e e m e n t ,  a l th o u g h  it w o u ld  

p r e f e r  t h a t  C la s s  1 e m p lo y e e s  be  c o v e r e d  b y  th e  m o d i f ie d  p la n .

T h e  U n io n  p ro p o s e s  th a t  C la s s  1 e m p lo y e e s  re m a in  u n d e r  th e  p la n  c u r re n t ly  in  

e f fe c t ,  a n d  th a t  th e  S ta te  fu n d  a n y  e x c e s s  p re m iu m  from  re s e rv e s ,  as it is d o in g  

n o w . 10

ARGUMENT OF THE PARTIES

Argument of the State

1. T h e  A r b i t r a t o r  s h o u ld  lo o k  a t th e  " b ig  p ic tu r e "  in a d is p u te  o v e r  p re m iu m s  

a n d  h e a l t h  c a re  c o s ts .  T h e  ru le s  o f  th is -  a rb i t r a t io n  a re  se t b y  th e  A la s k a  L a b o r  

R e la t io n s  A g e n c y  a n d  by the  p r io r  in te r e s t  a rb i t ra t io n  a w a rd  o f  A r b i t r a to r  

F o g e lb e r g .  T h e  A g e n c y  o rd e re d  th e  p a r t ie s  to b a rg a in  " w i th in  th e  leve l o f  

E m p lo y e r  c o n t r ib u t io n  in the  a g r e e m e n t . "  A L R A  No. 158, a t  19. T h e  A g e n c y  

a ls o  s a id  th a t  the  re s e rv e s  a re  n o t  a m a n d a to r y  s u b je c t  o f  b a r g a in in g ;  th e re fo re ,  

u s e  o f  th o s e  re s e rv e s  is i r r e le v a n t  h e re .  E v e n  if  the  A g e n c y 's  ru l in g  is 

o v e r t u r n e d  by  the  c o u r ts ,  u se  o f  r e s e r v e s  c a n n o t  be c o n s id e r e d  in th e s e

10. During negotiations, the parties presented one another with some variations on these 
positions, but the “bottom line' at time of hearing is reflected in the parties' positions set 
forth in the text.
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p r o c e e d in g s  b e c a u s e  th e y  h a v e  n o t  y e t  b e e n  b a r g a in e d  to  im p a s s e .

2 . T h e  f o g e l b e r g  a w a rd  c le a r ly  d i s t in g u is h e d  a d e f in e d  b e n e f i ts  p la n  f ro m  a 

d e f in e d  c o n t r ib u t io n  p la n .  It m a k e s  a lo t  o f  s e n s e  f o r  re s e rv e s  to  a c c ru e  to  th e  

S t a t e  u n d e r  a d e f in e d  b e n e f i t s  p la n  a n d  fo r  th e  re s e rv e s  to  a c c ru e  to e m p lo y e e s  

u n d e r  a  d e f in e d  c o n t r ib u t io n  p la n .  T h e  e m p lo y e r  is o b l ig a te d  u n d e r  a d e f in e d  

b e n e f i t s  p la n  to b u y  a d e f in e d  le v e l  o f  b e n e f i t s .  A n y  * .,-ocated m o n e y  le f t  o v e r  

a f t e r  th e  p u r c h a s e  s h o u ld  a c c r u e  to  th e  p u r c h a s e r  ( i .e . ,  the  S ta te ) .  F u r th e r ,  

t h e r e  is n o th in g  w ro n g  w i th  th e  S ta te  u s in g  its  o w n  re s e rv e s  to  p a y  p r e m iu m s .  

T h e  r e s e r v e s  a re  th e  S ta te ’s m o n e y ,  t h a t  is. a n o th e r  a c c o u n t  o f  the  S ta te 's .  F o r  

p u r p o s e s  o f  th is  p ro c e e d in g ,  it is i r r e le v a n t  w h e re  th e  m o n e y  c o m e s  f ro m ,  s o  

lo n g  a s  th e  S ta te  is u s in g  its o w n  fu n d s .

3. T h e  U n io n  w a n ts  " to  h a v e  its  c a k e  a n d  e a t  it to o . "  It w a n ts  the  b e n e f i t  o f  a 

la r g e  g r o u p  r is k  p o o l to  a v o id  a m a r g in  p re m iu m .  But, it w a n ts  a C la s s  1 r i s k  

r a t in g  th a t  is  s e p a ra te  f ro m  th e  G G U  r a t in g .  If th is  is w h a t  th e  U n io n  w a n ts ,  it 

s h o u ld  p u r s u e  th e  c o n t ra c tu a l  o p t io n  o f  s e t t in g  up its  o w n  p la n .  T h e  U n io n 's  

c o n t e n t io n  th a t  p re m iu m s  ca n  be  r e d u c e d  s u b s ta n t ia l ly  is b a s e d  on in c o m p le te  

d a ta .  F iv e  m o n th s '  o f  e x p e r ie n c e  is n o t  s u f f i c ie n t  fo r  p ro je c t in g  fu tu re  c la im s .

4 . T h e  is s u e  fo r  th e  A r b i t r a to r  is to  d e t e r m in e  w h a t  b e n e f i t s  C la s s  1 e m p lo y e e s  

w i l l  r e c e iv e  fo r  $ 4 2 3 .5 0 .  T h e  S ta te ,  f o r  s a k e  o f  u n i fo rm ity ,  p re fe rs  the  p la n  u s e d  

b y  th e  re s t  o f  th e  b a r g a in in g  u n i t .  A n d ,  it d e e m s  it to  be in the  e m p lo y e e s '  

i n t e r e s t  to h a v e  a h ig h e r  c a t a s t r o p h i c  c o v e r a g e  c e i l in g  a n d  the  e m p lo y e e  

a s s is t a n c e  p la n  p ro v is io n s .  T h e  S ta te  d e e m s  it p ru d e n t  to a v o id  1 0 0 %  

c o v e r a g e ,  w h ic h  u n d e r  the  o ld  p la n ,  e m p lo y e e s  c a n  h a v e  b y  p u r c h a s in g  th e
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e x tra  1 0%  in in s u ra n c e .  H o w e v e r ,  th e  S ta te 's  m a in  c o n c e rn  is k e e p in g  its  

o b l ig a t io n  a t th e  $ 4 2 3 .5 0  le v e l,  a n d  n o t  h ig h e r .

5. T h e  U n io n  h a s  n o t  p r e s e n te d  th e  A r b i t r a t o r  w i th  a n y  o p t io n s  e x c e p t  fo r  a 

c o n t in u a t io n  o f  th e  o ld  $ 5 0 1 .2 5  p la n .  T h a t  p la n  g o e s  w a y  o v e r  th e  p r e m iu m  c a p  

in th e  c o n t ra c t ,  e v e n  u s in g  th e  U n io n  p r o je c t io n s .

6. T h e  S ta te  d o e s  n o t  h a v e  th e  b u r d e n  o f  p ro o f .  T h e r e  is  no b u r d e n  o f  p r o o f  in 

an  in te r e s t  a r b i t r a t io n  p r o c e e d in g .

7. T h e  A r b i t r a to r 's  a w a rd  s h o u ld  c o n t in u e  th e  $ 4 2 3 .5 0  c a p  o n  p r e m iu m s  a n d  

a d o p t  th e  m o d i f ie d  p la n  fo r  C la s s  1 e m p lo y e e s .

A r g u m e n t  o f  th e  U n io n

1. If ih e  A r b i t r a to r  u p h o ld s  th e  S ta te 's  p o s i t io n ,  s h e  w i l l  b e  a l lo w in g  th e  S ta te  to  

p a y  $ 3 7 5  a m o n th  fo r  C la s s  1 c o v e r a g e ,  a n d  n o t  the  c o n t r a c tu a l ly  s p e c i f ie d  

$ 4 2 3 .5 0 .  T h e  $ 3 7 5  m o n th  r e p r e s e n ts  th e  a c tu a l  c la im s  e x p e r ie n c e  fo r  th e s e  

e m p lo y e e s .

2. T h e  S ta te  h a s  th e  b u rd e n  o f  p r o v in g  its  p o s i t io n ,  a n d  m u s t  p r e s e n t  

c o m p e l l in g  e v id e n c e  o f  th e  n e e d  to c h a n g e  h e a lth  c a r e  b e n e f i ts .

3. T h e  S ta te  is in c o r re c t  in a rg u in g  t h a t  th e  A la s k a  L a b o r  R e la t io n s  A g e n c y  a n d  

the  A r b i t r a to r  F o g e lb e rg  a w a rd  h a v e  d e f in e d  th e  ru le s  o f  th e  g a m e .  T h e  

A r b i t r a t o r  is n o t  b o u n d  by th o s e  d e c is io n s .  T h e  s ta te  in te re s t  a r b i t r a t io n  s ta tu te  

d o e s  n o t  c o m p e l  th e  A r b i t r a to r  to s e le c t  th e  " la s t  b e s t  o f fe r "  e i th e r .
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4. T h e  U n io n  a g r e e s  th a t  th e  c o n t r a c t  c a p s  th e  E m p lo y e r 's  c o n t r i b u t io n  a t 

$ 4 2 3 .5 0 .  H o w e v e r ,  th is  f ig u r e  d o e s  n o t  in c lu d e  th e  u s e  o f  r e s e r v e s .

5. T h e  p ro b le m  th e  U n io n  fa c e s  is t h a t  th e  S ta te  s e e m s  h a p p y  to  p a y  A e tn a  

w h a t e v e r  A e tn a  a s k s ,  e v e n  th o u g h  th e  e x p e r ts  a g r e e  th a t  th e  a c tu a l  c la im s  

e x p e r ie n c e  is th e  t ru e  c o s t  o f  th e  h e a l th  c o v e r a g e .  T h e  r e c o r d  s h o w s  th a t  th e  

S ta te  n e v e r  q u e s t io n e d  o r  n e g o t ia te d  th e  $ 5 0 1 .2 5  p r e m iu m  w i th  A e tn a .  T h e  

w i t n e s s  f ro m  A e tn a  a g r e e d  th a t  b a s e d  o n  r e c e n t  c la im s  e x p e r ie n c e ,  th e  p re m iu m  

c o u ld  b e  lo w e re d .  B u t  h e  a ls o  te s t i f ie d  th a t  th e  S ta te  h a s  n e v e r  a s k e d  to  do so. 

E v e n  a t  th e  o u ts e t ,  the  S ta te  w a s  g iv e n  th e  o p t io n  o f  r e d u c in g  th e  p re m iu m  by  

t h r e e  p e r c e n t ,  a n d  it e le c te d  n o t  to .  T h e  S ta te  s h o u ld  n o t  b e  a l lo w e d  to 

c o n t in u e  to h id e  b e h in d  the  d e fe n s e  th a t  it la c k s  th e  a b i l i t y  to  c h a l le n g e  th e  

p r e m iu m .  T h e  U n io n  h a s  a rg u e d  in th e  p a s t  th a t  th e  p re m iu m  is o v e r s ta te d  a n d  

th e  U n io n  a lw a y s  h a s  b e e n  r igh t .  T h e  r e c o rd  s h o w s  th a t  th e  S ta te  c o u ld  

n e g o t ia t e  w i th  A e tn a  to  re a d ju s t  th e  p r e m iu m  a t a n y  t im e .

6 . A e tn a 's  S te v e  L e B ru n  te s t i f ie d  th a t  h e  fo u n d  C a r l  S m i th 's  a n a ly s is  f la w e d .  

B u t  th e  S ta te  p r e s e n te d  n o  d a ta  c h a l le n g in g  M r. S m i th 's  a n a ly s is  a n d  

c o n c lu s io n .  C a r l  S m ith  u s e d  A e tn a 's  o w n  d a ta ,  w h ic h  M r. L e B r u n  n o w  c la im s  

a r e  u n r e l ia b le .  E v e n  c o n c e d in g  an  e r r o r  in  th e  S B S 1  r e d u c t io n ,  th a t  e r r o r  

a f f e c t s  th e  re s u l ts  b y  le s s  th a n  two p e r c e n t .  M r. L e B r u n 's  s u g g e s t io n  th a t  a f iv e  

to  e ig h t  p e r c e n t  m a rg in  be  a d d e d  o n  w a s  b r o u g h t  u p  fo r  th e  f i r s t  t im e  in th e  

h e a r in g ,  a n d  s h o u ld  be  d is re g a r d e d ,  c o n s id e r in g  th e  a l r e a d y  s iz a b le  re s e r v e  th e  

S ta te  m a in ta in s  fo r  th is  m a rg in .  F in a l ly ,  e v e n  M r. L e B r u n  c o n c e d e d  th e  p re m iu m  

c o u ld  b e  lo w e re d .
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7. T h e  U n io n  c o n te n d s  th a t  the  A r b i t r a t o r ,  u s in g  th e  U n io n 's  p ro je c t io n s ,  c o u ld  

o r d e r  th e  S ta te  to  m a in ta in  e x is t in g  b e n e f i t s ,  a n d  th e  c o s t  s h o u ld  be  w i th in  th e  

c a p  o f  $ 4 2 3 .5 0 .  A c c o r d in g  to th e  U n io n 's  d a ta ,  th e  c o s t  th r o u g h  F e b r u a ry  o f  

1 9 9 4  s h o u ld  be  $ 3 9 7 .  B e tw e e n  F e b r u a r y  a n d  J u ly  1 9 9 4 ,  it w i l l  b e  s l ig h t ly  o v e r  

$ 4 2 3 .  If f o r  s o m e  re a s o n  the  p a r t ie s  d o  n e t  h a v e  a  n e w  c o n t r a c t  by  th e n ,  th e  

c o s t  m ig h t  e x c e e d  the  c a p ,  b u t  o n ly  s l i g h t ly ,  w h ic h  th e  S ta te  c a n  c o v e r  f ro m  

r e s e r v e s .

8. T h e  U n io n  m a in ta in s  th a t  the  p r e m iu m  is  n o t  b a s e d  o n  e x p e r ie n c e .  In s te a d ,  

it is  b a s e d  on p o l i t ic s .  E v id e n c e  o f  " p o l i t i c s "  is  s h o w n  w h e n  A e tn a  a n d  th e  S ta te  

a g r e e d  to  re n e w  th e  p re m iu m  a t $ 3 8 5  in  1 9 9 2 ,  e v e n  t h o u g h  the  S ta te  a g r e e d  to  

p a y  e x c e s s  c o s ts  o u t  o f  re s e rv e s .  O n e  r e a s o n  th e  S ta te  is n o t  in te r e s te d  in  

c h a l le n g in g  the  p re m iu m  is the  o n e  p e r c e n t  r e b a te :  T h e  h ig h e r  th e  p re m iu m ,  th e  

h ig h e r  th e  re b a te .  B u t  its  p r im a ry m o t iv e ,  th e  U n io n  b e l ie v e s ,  is to c r e a te  a 

ju s t i f i c a t io n  fo r  re d u c in g  b e n e f i ts ,  a n  o b j e c t i v e  th e  S ta te  o b ta in e d  fo r  C la s s  2  

a n d  3 e m p lo y e e s .

9. A s  to re s e rv e s ,  A S  3 9 .3 1 .1 5 0  s ta te s  th a t  p r e m iu m s  th a t  e x c e e d  c la im s  a re  to  

be  r e ta in e d  " fo r  th e  s o le  b e n e f i t  o f  e m p lo y e e s . "  T h is  is lo g ic a l ,  s in c e  it is th e  

e m p lo y e e s '  u s a g e  th a t  d r iv e s  the  c o s ts .

10. T h e  S ta te  m a in ta in s  tha t  th e  r e s e r v e s  b e lo n g  to  e m p lo y e e s  u n d e r  th e  

d e f in e d  c o n t r ib u t io n  p la n ,  a nd  n o t  u n d e r  th e  d e f in e d  b e n e f i t s  p la n .  A l th o u g h  th e  

U n io n  d o e s  n o t  a g re e ,  e v e n  if th is  is  t ru e ,  th e  d i f f e r e n c e  b e tw e e n  the  a c tu a l  

a m o u n ts  p a id  a n d  th e  s ta te  ca p  is a n  e x c e s s  o f  $ 3 .2  m i l l io n  b e tw e e n  J u ly  a n d

interest Arbitration Award -1 6



N o v e m b e r  1 9 9 3 . T h is  w o rk s  o u t  to o v e r  $ 6  m i l l io n  a n n u a l ly  th a t  s h o u ld  a c c r u e  

to  th e  e m p lo y e e s '  b e n e f i t .  T h e  r e a s o n  th e  s iz e  o f  th e  r e s e rv e s  h a s  n o t  

in c r e a s e d  d u r in g  th is  t im e  p e r io d  is b e c a u s e  th e  S ta te  h a s  b ee n  d r a w in g  on  th e  

r e s e r v e s .  T h u s ,  th e  S ta te  is b o o t s t r a p p in g  i t s e l f  in  i ts  a r g u m e n t  th a t  th e  u s e  o f  

r e s e r v e s  is i r re le v a n t .

11. T h e  U n io n  s e e k s  re l ie f  in  t h r e e  p a r ts :

A . T h e  U n io n  s e e k s  a n  o r d e r  m a in t a in in g  th e  e x is t in g  le ve l o f  b e n e f i t s  fo r  

C la s s  1 e m p lo y e e s  u n t i l  th e  p a r t i e s  h a v e  a n e w  c o n t r a c t ;

B. T h e  A r b i t r a to r  s h o u ld  o r d e r  t h e  S ta te  to p a y  th e  $ 4 2 3 .5 0  p re m iu m  in 

" n e w "  m o n e y ;  in o th e r  w o r d s ,  it s h o u ld  n o t  m a k e  p a r t  o f  th is  p a y m e n t  f ro m  

re s e r v e s ;

C. I f  c la im s  e x c e e d  5 4 2 3 . 5 0  d u r in g  th e  p e r io d  o f  the  a w a rd ,  th e  S ta te  

s h o u ld  p a y  th e  e x c e s s  f ro m  r e s e r v e s .

D I S C U S S IO N  A N D  A N A L Y S I S

A s  a f i r s t  a n a ly t ic a l  s te p ,  it is im p o r t a n t  to  p r e c is e ly  d e f in e  the  A r b i t r a to r 's  

m is s io n .  A s  th e  U n io n  n o te d  in  its  p r e - h e a r in g  b r ie f ,  th e  p o s tu re  o f  th is  c a s e  is 

u n u s u a l .  T h is  is n o t  a g r ie v a n c e  a r b i t r a t i o n  w h e re  th e  a r b i t r a to r  is a u th o r iz e d  to 

d e te r m in e  w h e th e r  th e re  h a s  b e e n  a b r e a c h  o f  c o n t r a c t  a n d  p re s c r ib e  a re m e d y  

if  s u c h  a b re a c h  is fo u n d .  A l t h o u g h  th is  is an  in te r e s t  a rb i t ra t io n  p r o c e e d in g ,  it

Interest Arbitration Award -17



is h o t  o n e  to  d e te rm in e  u n r e s o lv e d  p r o v is io n s  o f a n e w  c o n t ra c t .  R a th e r ,  th e  

p a r t ie s  h a v e  s t ip u la te d  th a t  th is  a w a rd  w i l l  c o v e r  th e  p e r io d  f ro m  the  a w a rd 's  

is s u e  d a te  to  th e  e f fe c t iv e  d a te  o f  a n e w  c o n t r a c t  ( i .e . ,  p a r t  o f  th e  " h ia tu s "  p e r io d  

b e tw e e n  c o n t r a c ts ) .  In a d d i t io n ,  t h e r e  is o n ly  o n e  is s u e  h e re ,  h e a l th  c a re  

b e n e f i t s .

T h e  A g e n c y  s ta te d  in A L R A  N o .  158, a t  14 :

T h a t  o b l ig a t io n  [to  b a r g a in  in g o o d  fa i th ]  re q u i re s  th a t  th e  te rm s  a n d  

c o n d i t io n s  o f  an  e x p i r e d  a g r e e m e n t  c o n t in u e  un ti l  a n e w  a g re e m e n t  is 

n e g o t ia t e d  o r  the  p a r t ie s  re a c h  im p a s s e ,  [ c i ta t io n  o m it te d ] .

T h u s ,  th e  te rm s  a n d  c o n d i t io n s  o f th e  r e la t io n s h ip  b e tw e e n  th e  S ta te  a n d  th e

U n io n  c o n t in u e s  u n d is tu r b e d  u n t i l  a n e w  c o n t r a c t  ta k e s  e f fe c t .  T h is  m e a n s  th a t

k t h e  p o in t  o f  re fe r e n c e  f o r  th e  A r b i t r a to r 's  ju r is d ic t io n  is th e  e x p i re d  c o n t ra c t .

H e re ,  th e  e x p i re d  c o n t r a c t  s ta te s :

A .1 .  T h e  E m p lo y e r  w i l l  p ro v id e  a p o l ic y  o f g ro u p  in s u r a n c e  c o v e r in g  th e  

e m p lo y e e ,  th e  e m p lo y e e 's  s p o u s e  a n d  th e  e m p lo y e e 's  d e p e n d e n ts .  T h e  

E m p lo y e r  s h a l l  m a in ta in  th e  c u r r e n t  le v e l  o f  b e n e f i ts  as m o d i f ie d  b y  th e  

M e m o r a n d u m  o f  U n d e r s ta n d in g  ( in c o r p o r a t e d  as A p p e n d ix  H a n d  I) e x e c u te d  

M a y  19, 1 9 8 9 , (as  a m e n d e d  O c t o b e r  4, 1 9 8 9 )  un t i l  F e b r u a r y  1, 1 99 2 , a n d  

t h e r e a f t e r  s h a l l  c o n v e r t  to  a " d e f in e d  c o n t r ib u t io n  p la n "  e f fe c t iv e  w i th  th e  

p r e m iu m  re n e w a l  d a te  o f  F e b r u a ry  1, 1 9 9 2 ,  at w h ic h  t im e  a p re m iu m  "c a p "  to  

be  p a id  b y  the  E m p lo y e r  w ill b e  e s ta b l is h e d  a t  no m o re  th a n  10 p e r c e n t  

a b o v e  th e  F e b r u a ry  1, 1 9 9 1 ,  ra te .

C. T h e  E m p lo y e r ’s r e s p o n s ib i l i t y  u n d e r  S e c t io n  3 is l im ite d  to th e  

p a y m e n t  o f  n e c e s s a r y  p re m iu m s  to  p u r c h a s e  the  in s u r a n c e  d e s c r ib e d  in  

p a r a g r a p h s  A  an d  B o f  th is  s e c t io n . . . .

T h e  e x p i r e d  c o n t r a c t  is c le a r  tha t th e  E m p lo y e r 's  r e s p o n s ib i l i t y  is l im ite d  to th e

p a y m e n t  o f  a s p e c i f ie d  a m o u n t  m o n th ly  (w h ic h  th e  p a r t ie s  a g r e e  a m o u n ts  to

$ 4 2 3 .5 0 )  fo r  h e a i th  in s u r a n c e .
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O n  th e  o th e r  h a n d ,  A L R A  No. 158 fo u n d :

T h e  a r b i t r a t io n  a w a rd  d o e s  n o t  e s ta b l is h  th a t  the  S ta te  h a s  a u th o r i t y  to m a k e  

c h a n g e s  to th e  h e a l th  b e n e f i ts  w i th o u t  b a r g a in in g  f i r s t  w i th  A S E A .

F in d in g  o f  F a c t  No. 10, a t  6. T h u s ,  th e  c o n t ra c t  d o e s  n o t  s p e c i f y  w h a t  h a p p e n s

w h e n  the  c o s t  o f  in s u r a n c e  e x c e e d s  th e  c o n t ra c tu a l  c e i l in g .

T h e  ru le  p r e s e r v in g  th e  s ta tu s  q u o  d u r in g  a c o n t ra c t 's  " h ia t u s "  p e r io d  d o e s  n o t  

a p p ly  w h e n  th e  s u b je c t  m a t te r  o f  a d is p u te  is n o t  a d d r e s s e d  in the  e x p i re d  

a g r e e m e n t .  T h e  E m p lo y e r  h as  a d u ty  to b a r g a in  p r o p o s e d  c h a n g e s  o f  

m a n d a to r y  b a r g a in in g  s u b je c ts  n o t  a d d re s s e d  in th e  la b o r  a g r e e m e n t .  

A c c o r d in g ly ,  in A L R A  No. 158, the  A g e n c y  e s ta b l is h e d  th e  le g a l  p a ra m e te rs  fo r  

th is  p ro c e e d in g .  T h e  A g e n c y  fo u n d ,  a t  15  (e m p h a s is  a d d e d ) :

[T jh e  c h a n g e  [ in  c o n t ra c t  la n g u a g e ]  c a n  o n ly  m e a n  th a t  th e  c o n t r ib u t io n  

le v e l w a s  d e f in e d  fo r  the te rm  o f  th e  c o n tra c t ,  b u t  th e  s p e c i f i c  b e n e f i ts  to b e  

p r o v id e d  w i th in  th a t  c o n t r ib u t io n  s t i l l  m u s t  be  n e g o t ia te d  u n d e r  AS 2 3 .4 0 .1 0 0  

a n d  A S  2 3 .4 0 .2 5 0 .

In C o n c lu s io n  o f  L a w  N o . 5, at 16, th e  A g e n c y  s ta te d  ( e m p h a s is  a d d e d ) :

T h e  A S E A /S ta te  a g r e e m e n t  s ta te s  th a t  th e  e m p lo y e r  w i l l  p ro v id e  a d e f in e d  

b e n e f i t  p la n  u n t i l  F e b iu a r y  o f  1 9 9 2 .  On tha t d a y ,  th e  p la n  c o n v e r te d  to  a 

d e f in e d  c o n t r ib u t io n  p lan  w i th  th e  S ta te 's  c o n t r ib u t io n  c a p p e d  at a b o u t
S 4 2 3 .0 0  p e r  m o n th  p e r  e m p lo y e e .  T h e  e m p lo y e r  is n o t  r e q u i re d  to  p a y  a n y  

in c re a s e s  w h e n  a p la n  is c a p p e d .  [C i ta t io n  o m i t te d ] .  T h e  cao. h o w e v e r ,  

d o e s  n o t  ju s t i fy  u n i la te ra l  c h a n g e s  in the  b e n e f i ts  p r o v id e d .

T h e  A g e n c y  fu r th e r  s ta te d  in C o n c lu s io n  o f  L a w  No. 8, a t 17 (e m p h a s is  a d d e d ) :

W e  c o n c lu d e  th a t  m a in ta in in g  s ta tu s  q u o  in th is  c a s e  w o u ld  be to p r o v id e  

b e n e f i ts  a n d  to  p a y  in c re a s e s  u p  to  a ca p  o f S 4 2 3 .0 0 .  N o tw i th s ta n d in g  th a t  

tn e  p a r t ie s '  a g r e e m e n t  c a p s  th e  S ta te 's  o b l ig a t io n  to p a y  fo r  e m p lo y e e  

h e a lth  b e n e f i ts  a f te r  F e b ru a ry  1, 1 99 2  a t 110 p e r c e n t  o f  the  m o n th ly  p e r  

e m p lo y e e  ra te  o f  a p p r o x im a te ly  S 3 8 5 .0 0 ,  A S E A  d id  n o t  re l in q u is h  in th e  
a g r e e m e n t  its r ig h t  to b a r g a in  c h a n g e s  in th e  te r m s  a n d  c o n d i t io n s  o f  

e m p lo y m e n t .  If c h a n g e s  a re  n e c e s s i ta te d  b y  th e  c a p ,  th e  p a r t ie s '  j o in t
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„ c o m m i t t e e  o n  h e a l th  b e n e f i ts  is to  m e e t  a n d  m a k e  re c o m m e n d a t io n s  on the  

c h a n g e s .  T h e  c h a n g e s  m u s t  th e m s e iv e s  be b a r g a in e d ,  h o w e v e r , . . .

A f t e r  r e a d in g  th e  a b o v e - q u o te d  ia n g u a g e  f ro m  A L R A  No. 158, I f in d  it c le a r  th a t  

th e  A g e n c y  w o u ld  v ie w  th e  A rb i t ra to r 's  a u th o r i t y  a s  l im i te d  to a d d re s s in g  the  

b e n e f i t s  t h a t  th e  S ta te  w i l l  p ro v id e  C la s s  1 e m p lo y e e s ,  w h ic h  w a s  a m a t te r  n o !  

a d d r e s s e d  in th e  e x p i re d  c o n t ra c t  o r  F o g e lb e r g  a w a rd .  A s  to the  a m o u n t  the  

S ta te  w o u ld  s p e n d ,  th e  F o g e lb e rg  a w a r d  p la c e d  a l im i t  on th e  E m p lo y e r 's  

l i a b i l i t y  a t  S 4 2 3 .5 0 .  T h a t  a m o u n t  re m a in s  in e f fe c t  u n t i l  e i th e r  th e  p a r t ie s  a g re e  

to a c h a n g e  o r  an  in te r e s t  a r b i t ra to r  im p o s e s  a c h a n g e .  T h is  A rb i t ra to r ,  

h o w e v e r ,  a c c o r d in g  to th e  re a s o n in g  o f  A L R A  No. 1 58 , la c k s  the  a u th o r i ty  to 

m o d i f y  t h e  S 4 2 3 .5 0  c e i l in g  - e ven  to th e  e x te n t  n e c e s s a r y  to re f le c t  in c re a s e s  in 

th e  c o s t  o f  l i v in g .  In s te a d ,  th is  a r b i t r a t io n  a d d re s s e s  th e  b a rg a in in g  is s u e  th a t  

w a s  n o t  a d d r e s s e d  in th e  F o g e lb e rg  a w a r d  a n d  s u b s e q u e n t  c o n tra c t .  T h a t  is s u e  

is: W h a t  b e n e f i t s  w i l l  th e  S ta te  p ro v id e  u n d e r  its  h e a l th -c a re  p la n  fo r  $ 4 2 3 .5 0 ?  

A L R A  N o .  1 5 8  e x p r e s s ly  s ta te d  tha t th e  S ta te  c o u ld  n o t  u n i la te ra l ly  d e c id e  th is  

q u e s t i o n . 11 T h e  q u e s t io n  m u s t  be d e c id e d  th ro u g h  n e g o t ia t io n  or, fa i l in g  tha t,  

t h r o u g h  in t e r e s t  a rb i t ra t io n .

T h e  S t a t e  h a s  p re s e n te d  the  A r b i t r a t o r  w i th  a p a c k a g e  o f b e n e f i ts  th a t  it 

m a in t a in s  it c a n  p u r c h a s e  fo r  S 42 3 .5 0  ( th e  " m o d i f ie d  p la n " ) .  Th e  U n io n  d o e s  n o t  

a c tu a l l y  q u a r r e l  w i th  th a t  b e n e f i t  m ix ,  a s  fa r  as it g o e s .  T h e  U n ion , h o w e v e r ,  

e s s e n t ia l l y  c o n te n d s  th a t  the  S ta te  c o u ld  b u y  a lo t m e re  fo r  $ 4 2 3 .5 0 .

11 The Union argues that the State is incorrect in asserting that the Alaska laDor 
Relations Agency and the Arbitrator Fogelberg award have defined scope of this Amitrator's 
authority. I disagree. The 3423.50 premium cap specified in Arbitrator Fogelberg's award, for 
the reasons explained, remains in effect for the purposes of this proceeding. The Agency 
responsible for interpreting and enforcing Alaska's collective bargaining laws has defined the 
scope of this arbitration as pertaining solely to the question of benefits -  within the 3423.50 
cap.
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A l t e r n a t i v e ly ,  the  U n io n  a r g u e s  tha t th e  S ta te  c o u ld  b u y  m o r e  w i th  th e  $ 4 2 3 .5 0  i f  

it w e r e  w i l l i n g  o r  d i r e c te d  to  p a y  fo r  e x c e s s  c o s ts  o u t  o f  r e s e r v e s .

W e r e  it c le a r  tha t th e  b e n e f i t  p a c k a g e  p r o p o s e d  b y  th e  S ta te  is th e  b e s t  it c a n  

d o  f o r  $ 4 2 3 .5 0 ,  a n d  w e r e  th e r e  no  q u e s t io n  o f  re s e rv e s ,  th e n  th e  d e c is io n  in th is  

c a s e  w o u ld  be  s im p le .  I w o u ld  f in d  th a t  s in c e  th e  U n io n  h a s  p r e s e n te d  n o  

a r g u m e n t  o r  e v id e n c e  th a t  th e  b e n e f i t  m ix  is in a p p r o p r ia te ,  th e  p a c k a g e  s e le c te d  

b y  th e  S ta te  w i l l  b e  th e  o n e  u t i l iz e d  b y  C la s s  1 e m p lo y e e s .

T h e  m a t t e r  is n o t so  s im p le ,  h o w e v e r .  T h e  U n io n  p r e s e n t e d  c o n s id e r a b le  

e v id e n c e  s u g g e s t in g  th a t  th e  S ta te  c o u ld  b u y  a b e t te r  in s u r a n c e  p a c k a g e  fo r  th e  

m o n e y .  It a ls o  p r e s e n te d  e v id e n c e  o f  th e  r e s e r v e s  a v a i la b le  to  u s e  fo r  fu n d in g  

p u r p o s e s .

I w i l l  a d d r e s s  the  r e s e r v e  is s u e  f i r s t .  A l th o u g h  e s t im a te s  o f  th e  a m o u n t  o f  

u n e n c u m b e r e d  re s e rv e  h e ld  in t ru s t  b y  A e tn a  v a r ie d  at h e a r in g ,  it is c le a r  t h a t  

th e  r e s e r v e  fu n d  is s u b s ta n t ia l ,  e ve n  a f te r  s u b t r a c t in g  th a t  w h ic h  is  n e e d e d  f o r  

th e  " m a r g in "  o r  " r is k "  fa c to r .  It a lso  is c le a r  th a t  m o s t  o f  th e  r e s e r v e  m o n e y s  

a c c r u e d  w h i le  the S ta te  w a s  a c t in g  u n d e r  a " d e f in e d  b e n e f i t "  o b l ig a t io n .  T h e  

S ta te  m a in ta in s  th a t  r e s e r v e s  a c c ru in g  u n d e r  th is  o b l ig a t io n  b e io n g  to  th e  S ta te .  

S u c h  fu n d s  a re  th e  s a m e  as a n y  o th e r  " b a n k  a c c o u n t "  o f  th e  S t a t e ’ s. W h i le  it is 

m o n e y  a v a i la b le  fo r  s p e n d in g ,  the U n io n  c a n n o t  c la im  th is  m o n e y  o n  b e h a l f  o f  

th e  b a r g a in in g  u n i t  a s  a m a t te r  o f  r ig h t  to u s e  fo r  h e a l th  c a r e  p r e m iu m s  o r  a n y  

o t h e r  p u r p o s e .

I a g r e e  w i th  the  S ta te 's  a n a ly s is .  U n d e r  its  d e f in e d  b e n e f i t  o b l ig a t io n ,  th e  S ta te
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p a id  in a n  a m o u n t  e s t im a te d  to c o v e r ,  i f  n o t  e x c e e d ,  th e  a n t ic ip a te d  c la im s  

u n d e r  th e  p la n .  A f te r  p a y in g  c la im s  f r o m  th is  p re m iu m  a n d  s u b t r a c t in g  i ts  4 %  

a d m in is t r a t i v e  c h a rg e ,  A e tn a  p la c e d  a n y  s u r p lu s  in to  r e s e r v e s  a n d  h e ld  th o s e  

fu n d s  in t ru s t  f o r  th e  S ta te . A e tn a  p a y s  th e  S ta te  in te r e s t  o n  th a t  fu n d  ( c u r r e n t ly  

a b o u t  6 % ) .  E x c e p t  fo r  re s e rv e s  n e e d e d  a s  a "m a r g in "  a g a in s t  a n  u n e x p e c te d  

s u r g e  in c la im s ,  th e  S ta te  w as  an d  r e m a in s  f r e e  to w i th d r a w  its  m o n e y s  f r o m  th a t  

fu n d .  U n d e r  th e  S ta te 's  d e f in e d  b e n e f i t  o b l ig a t io n ,  th e  S ta te  w a s  r e q u i r e d  to  

p r o v id e  a s p e c i f i c  le ve l b e n e f i ts  to  e m p lo y e e s ,  r e g a r d le s s  o f  c o s t .  T h e  

e m p lo y e e s '  in te re s t ,  th e re fo re ,  w a s  in th e  b e n e f i ts  p r o v id e d ,  a n d  n o t  in th e  c o s t  

o f  th o s e  b e n e f i t s .  It w a s  not un t i l  th e  S ta te 's  c o n t r a c tu a l  o b l ig a t io n  b e c a m e  a 

d e f in e d  c o n t r ib u t io n  re q u ire m e n t  th a t  th e  e m p lo y e e s  a c q u i r e d  an  in te r e s t  in  th e  

c o s t  o f  b e n e f i t s .  A t  th a t  po in t,  th e ir  in t e r e s t  w a s  to e n s u r e  th a t  the  $ 4 2 3 .5 0  w a s  

o p t im a l ly  s p e n t  fo r  the  b e n e f i t  o f  e m p lo y e e s .  A c c o r d in g ly ,  it m a k e s  s e n s e  to  

v ie w  th e  re s e r v e  fu n d ,  u n d e r  the  d e f in e d  b e n e f i t  p la n ,  l ik e  o n e  w o u ld  v ie w  a n y  

o th e r  c a s h  a c c o u n t  b e lo n g in g  e x c lu s iv e ly  to the S ta te .  U n d e r  th e  d e f in e d  

c o n t r ib u t io n  p la n ,  a n y  excess  p re m iu m s ,  h o w e v e r ,  in u re  to  th e  b e n e f i t  o f  th e  

e m p lo y e e s .  T h e  e m p lo y e e s  h ave  a c la im  o n  th o se  a m o u n ts ,  w h e r e e v e r  h e ld .

T h e  A la s k a  L a b o r  R e la t .o n s  A g e n c y 's  ru l in g ,  w h ic h  a d d r e s s e d  r e s e r v e s  th a t  

a c c r u e d  u n d e r  th e  S ta te 's  d e f in e d  b e n e f i t  o b l ig a t io n ,  is c o n s is te n t  w i th  th is  

a n a ly s is .  T h e  h e a r in g  e x a m in e r  fo u n d :

T h e  p a r t ie s '  a g re e m e n t  d o e s  n o t  a d d r e s s  the  r e s e r v e s  o r  th e i r  u s e .  T h e  

fa c ts  d o  n o t  s u g g e s t  no r  d o e s  A S E A  a l le g e  a n y  b a s is  fo r  c o n c lu d in g  th a t  th e  

is s u e  o f  th e  re s e rv e s  is a m a n d a to r y  s u b je c t  o f  b a r g a in in g .

A S E A  v S ta te  o f  A la s k a ,  C ase  No. 9 3 - 2 0 5 - U L P  (P a r t ia l  D is m is s a l ,  A p r i l  5 , 1 9 9 3 )

a t 2. T h e  B o a rd  u p h e ld  tha t o rde r .  A S E A  v S ta te  o f  A la s k a ,  C a s e  No. 9 3 - 2 0 5 -

U L P  ( O r d e r  on  A p p e a l  from  D is m is s a l ,  M a y  20, 1 9 9 3 ) .  If, as  th e  U n io n
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c o n te n d s ,  th e  re s e rv e  fu n d  is s o m e h o w  e n c u m b e r e d  b y  an  o b l ig a t io n  to  th e  

e m p lo y e e s ,  th e n  the A g e n c y  w o u ld  h a v e  h e ld  it to  b e  a m a n d a to r y  s u b je c t  o f  

b a r g a in in g .  In s te a d ,  the  A g e n c y  h a d  n o  t r o u b le  c o n c l u d in g  th a t  the  u s e  o f  th e s e  

fu n d s  w a s  a p e rm is s iv e  s u b je c t  o f  b a r g a in in g ,  a  f i n d in g  th a t  o n ly  c a n  be  

r e c o n c i le d  w i th  a f in d in g  th a t  th e  r e s e r v e s  a re  s im p ly  p a r t  o f  th e  S ta te 's  g e n e ra l  

fu n d .

T h e  A g e n c y ,  w h i le  not s p e c i f i c a l l y  a d d r e s s in g  A S  3 9 . 3 0 . 0 9 0 ,  im p l ic i t ly  re je c te d  

th e  U n io n 's  c o n te n t io n  th a t  th is  s t a t u t e  s u p p o r t s  i ts  p o s i t io n .  S u b s e c t io n  6, 

c i te d  b y  th e  U n io n ,  s ta te s :

If th e  a g g r e g a te  o f  d iv id e n d s  p a y a b le  u n d e r  th e  g r o u p  in s u r a n c e  p o l ic y  

e x c e e d s  th e  g o v e rn m e n ta l  u n i t 's  s h a r e  o f  th e  p r e m iu m ,  th e  e x c e s s  s h a l l  be  

a p p l i e d  b y  th e  g o v e rn m e n ta l  u n i t  f o r  th e  s o le  b e n e f i t  o f  th e  e m p lo y e e s .

T h e  r e f e r e n c e d  s ta tu te  n e i th e r  d e f in e s  " d iv i d e n d "  n o r  " p r e m iu m . "  B a s e d  on  th e

c o m m o n  u n d e r s ta n d in g  o f  th o s e  te r m s ,  h o w e v e r ,  th is  p r o v is io n  d o e s  n o t  a p p e a r

to  b e  a n a lo g o u s  to fu n d s  r e s u l t in g  f r o m  e x c e s s  p r e m iu m s  o v e r  c la im s .  W i th o u t

m o re  in  th e  w a y  o f lega l a n a ly s is  f r o m  th e  U n io n  in  s u p p o r t  o f  i ts  a rg u m e n t ,  I w i l l

d e f e r  to  th e  ta c i t  ru ling  o f  th e  A g e n c y  Gn th e  m e a n in g  o f  t h a t  s ta tu to r y  p ro v is io n .

T h e  U n io n  a rg u e s  a lso  th a t  th e  r e s e r v e s  s h o u ld  a c c r u e  to the  e m p lo y e e s '  

b e n e f i t  b e c a u s e  it is the  e m p lo y e e s '  t h r i f t i n e s s  in u t i l i z i n g  d e f in e d  b e n e f i t s  th a t  

c a u s e d  th e  re s e rv e s  to  g ro w .  I f i n d  th e  fa c ts  u p o n  w h ic h  th is  a r g u m e n t  is 

p r e m is e d  to  b e  s p e c u la t iv e .  T h e  f a c t  th a t  is m o re  a p p a r e n t ,  a n d  w h ic h  w i l l  be  

d i s c u s s e d  n e x t ,  is th a t  th e  S ta te  s im p ly  h a s  b e e n  p a y in g  A e tn a  m o re  tha n  

e n o u g h  to  c o v e r  its d e f in e d  b e n e f i t s  o b l ig a t io n .  H o w  m u c h  m o re  it c h o s e  to p a y  

(w h e n  it h a d  a d e f in e d  b e n e f i t s  o b l i g a t i o n )  w a s  p u r e l y  th e  S ta te 's  b u s in e s s .  

T h u s ,  e x c e s s  p a y m e n ts  s h o u ld  be  r e f u n d e d  to  th e  S ta te .  T h e  re s e r v e s  h e ld  in
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t r u s t  by  A e tn a  a re  a fo rm  o f  re fu n d .  A c c o r d in g ly ,  f o r  th e  p re c e d in g  re a s o n s ,  I 

c o n c lu d e  th a t  a n y  p a y m e n t  f ro m  r e s e r v e s  th a t  a c c r u e d  u n d e r  th e  S ta te 's  d e f in e d  

b e n e f i t  o b l ig a t io n  m u s t  be  in c lu d e d  w i t h in  th e  $ 4 2 3 .5 0  c o n t r ib u t io n  c a p .

I tu r n  n o w  to th e  r e m a in in g  q u e s t io n  b e f o r e  me, w h ic h  c o n c e rn s  th e  " a m o u n t "  o f  

b e n e f i t s  th a t  c a n  be  b o u g h t  f o r  $ 4 2 3 .5 0 .  T h e  U n io n  a r g u e s  th a t  th e  S ta te  c o u ld  

r e a s o n a b ly  b e  e x p e c te d  to  n e g o t ia te  a b e n e f i t  p a c k a g e  e q u a l  to th a t  w h ic h  

C la s s  1 e m p lo y e e s  c u r re n t ly  e n jo y  f o r  le s s  th a n  $ 4 2 3 .5 0 ,  e v e n  th o u g h  th e  

c u r r e n t  p re m iu m  is $ 5 0 1 .  T h e  U n io n 's  e x p e r t ,  C a r l  S m ith ,  re v ie w e d  th e  c la im s  

h is to r y  f o r  th e  e n t i r e  G G U  b a r g a in in g  u n i t .  H e  b a s e d  h is  c o s t  a n a ly s is ,  a s  

fo l lo w s ,  o n  th e  C la s s  1 e m p lo y e e s '  p r e s u m e d  p r o r a ta  s h a re :

$ 4 0 7 .5 6  - m o n th ly  c la im s  a v e r a g e  ( S e p te m b e r  1 9 9 2 -9 3 )

+ 1 6 .3 0  - 4 %  a d m in is t r a t i v e  c h a r g e

- 3 7 .2 9  - c la im s  a t t r ib u t a b le  to e m p lo y e e - p a id  SBS1 (9 .1 5 % )

-r 1 0 . 4 3  .  c la im s  a t t r ib u t a b le  to  v is io n  c o v e r a g e  

$ 3 9 7 .0 0  - to ta l (a s  c o m p a r e d  to c u r r e n t  p re m iu m  o f  $ 5 0 1 .2 5 )

T h e  a b o v e  a n a ly s is  re f le c ts  the  p e r  e m p lo y e e  c la im s  a v e r a g e  f ro m  S e p te m b e r  

1 9 9 2  to  S e p te m b e r  1 99 3  o f  $ 4 0 7 .5 7 .  T o  th a t  is a d d e d  A e tn a 's  fo u r  p e r c e n t  

a d m in is t r a t i v e  c h a rg e .  H o w e v e r ,  f r o m  th is  to ta l  th e  a m o u n t  a t t r ib u ta b le  to  

c la im s  u n d e r  th e  e m p lo y e e - p a id  s u p p le m e n ta l  in s u r a n c e  (S B S 1 )  m u s t  b e  

b a c k e d  o u t .  T h e n  th e  a m o u n t  o f  c la im s  a t t r ib u ta b le  to v is io n  c o v e r a g e ,  w h ic h  is 

s u b c o n t r a c te d  o u t  b y  A e tn a ,  m u s t  b e  a d d e d  o n . T h e  re s u lt ,  a c c o r d in g  to th e  

U n io n ,  is  th a t  th e  1 9 9 2 -9 3  c la im s  e x p e r ie n c e  w a s  $ 3 9 7 .0 0  m o n th ly .

T o  e s t im a te  th e  c o s t  o f  h e a l th  c a r e  fo r  the  fo l lo w in g  p re m iu m  y e a r ,  ( F e b r u a r y

Interest Arbitration Award - 24



19S '4 -95), th e  U n io n 's  e x p e r t  a d d e d  in a  9 .3 %  t r e n d in g  f a c t o r  (a d ju s te d  u p w a rd s  

fo r  th e  a d d i t io n  o f  f i v e  m o n th s ) ,  w h ic h  is  th e  h is to r ic a l  ra te  o f  in c re a s e  o f  h e a l th  

c a r e  c la im s  ( f o r  t h e  p e r io d  1 9 9 0  to  1 9 9 3 ) ,  as  fo l lo w s :

$ 4 0 7 . 5 6  -  m o n th ly  c la im s  a v e r a g e  ( S e p te m b e r  1 9 9 2 -9 3 )

-  3 7 . 2 9  -  c la im s  a t t r ib u t a b le  to  e m p lo y e e - p a id  SBS1 ( 9 .1 5 °a 1

+  4 5 .9 1  -  9 .3 %  t r e n d in g  f a c t o r  (a d ju s te d  fo r  a n  a d d i t io n a l  f iv e  

m o n th s )

+  1 6 .3 0  - 4 %  a d m in is t r a t i v e  c h a r g e

•f 1 1 ,2 6  - c la im s  a t t r ib u t a b le  to v is io n  c o v e r a g e ,  w i th  a 6%  t re n d in g  

fa c to r

S 4 4 4 . 0 9  - to ta l  (a s  c o m p a r e d  to  p r o je c te d  1 9 9 4 -9 5  p re m iu m  o f  

$ 5 0 1 . 2 5 ) ’

T h e  U n io n  p o i n t e d  o u t  th a t  th is  s h o u ld  b e  th e  m o n th ly  p e r  e m p lo y e e  c o s t  s p re a d  

o v e r  th e  e n t i r e  y e a r .  T h e  c o s t  w i l l  b e  lo w e r  (a b o u t  S 4 3 5  p e r  m o n th )  if o n e  is to  

lo o k  a t th e  f i r s t  h a l f  o f  the  y e a r  o n ly  ( a n d  a s s u m e  th e  p a r t ie s  w i l l  h a v e  a n e w  

c o n t r a c t  b y  t h e  s e c o n d  ha lf)  M r. S m i th  a ls o  te s t i f ie d  th a t  the  S e p te m b e r  1 9 9 2  

to  S e p t e m b e r  1 9 9 3  c o s t  o f  h e a l th  c a re  u n d e r  the  m o d i f ie d  p la n  fo r  C la s s  2 and  3 

e m p lo y e e s ,  u s in g  th e  sa m e  m e t h o d o l o g y  as a b o v e ,  w a s  $ 3 7 4 .5 1 ,  e v e n  th o u g h  

th e  S ta te  is p a y in g  a p re m iu m  o f  $ 4 2 3 .5 0 .

T h e  S ta te  c h a l l e n g e d  s o m e  o f  th e  U n io n 's  a n a ly s is ,  b u t  n o t  in a w a y  th a t  

c o n v in c e s  m e  th a t  th e  re s u l ts  w o u ld  be  s ig n i f ic a n t ly  a.'ce c ‘ ed. T h e  S ta te 's  

e x p e r t ,  S te v e  L e B r u n  fro m  A e tn a ,  t e s t i f i e d  th a t  the  ^ B S I  d e d u c t io n  s h o u ld  h a v e  

b e e n  7 .3 %  in s t e a d  o f  9 .1 5 % . H o w e v e r ,  th is  a d ju s tm e n t  w o u ld  a ffe c t  th e  re s u l ts  

b y  o n ly  a f e w  p e r c e n ta g e  p o in ts .  M r .  L e B ru n  q u e s t io n e d  the  a c c u r a c y  o f th e  

v is io n  c la im s  e x p e r ie n c e  u t i l iz e d  by  M r ,  S m ith  b e c a u s e  th e y  la c k  a " fu l ly  m a tu re
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e l i g ib i l i t y  b ase ." . .  H o w e v e r ,  h e  d id  n o t  v e n t u r e  a n  o p in io n  as to  h o w  th is  w o u ld  

a f f e c t  th e  r e s u l ts ,  a n d  g iv e n  th e  r e la t i v e ly  s m a l l  s iz e  o f  th e  v is io n  p re m iu m ,  it is 

a p p a r e n t  a h ig h e r  c la im s  e x p e r ie n c e  w o u ld  n o t  s ig n i f i c a n t l y  a f fe c t  th e  U n io n 's  

r e s u l t s .  M r. L e B r u n  c r i t ic iz e d  th e  U n io n  fo r  n o t  in c lu d in g  a "m a r g in "  o r  “ h e d g e "  

in  i ts  a n a ly s is .  A  f iv e - p e r c e n t  f ig u r e  is f r e q u e n t l y  u t i l iz e d ,  b u t  b e c a u s e  o f the  

s m a l l e r  r is k  p o o l  w i th  C la s s  1 e m p lo y e e s ,  M r .  L e B r u n  w o u ld  ra is e  th a t  f ig u re  to  

e ig h t  p e r c e n t .  I a g r e e  w i th  th e  U n io n 's  r e s p o n s e  th a t  $ 3 .4  m i l l io n  o f  th e  re s e rv e  

is in t e n d e d  to  a c t  in l ie u  o f  a p re m iu m  " m a r g in "  r e q u i r e m e n t .  S in c e  th is  a n a ly s is  

a t t e m p t s  to  r e p l i c a te  the  c o s t  o f  h e a l th  c a re  u n d e r  th e  a r r a n g e m e n ts  in e f fe c t  a t  

th e  t im e  o f  th e  e x p i re d  c o n t r a c t  (b e in g  th e  s ta tu s  q u o ) ,  I b e l ie v e  it is a p p ro p r ia te  

to  a s s u m e  th a t  th e  re s e rv e  c o n t in u e s  to s u b s t i t u t e  fo r  the m a rg in  p re m iu m . 

A l t h o u g h  th e  r e s e r v e  m a y  n o t  be  m a n d a to r y ,  as  M r. L e B ru n  s u g g e s ts ,  A e tn a  is 

s a t i s f i e d  w i th  th e  a r ra n g e m e n t ;  t h e r e fo r e ,  th e  U n io n 's  a s s u m p t io n s  in th is  re g a rd  

a r e  v a l id .  F in a l ly ,  Mr. L e B ru n  s u g g e s te d  th a t  th e  c la im s  e x p e r ie n c e  o f  the  G G U  

b a r g a in in g  u n i t  as  a w h o le  (u n d e r  tw o  d i f f e r e n t  p la n  m ix e s )  m ay  n o t  b e  th e  s a m e  

a s  h e  c la im s  e x p e r ie n c e  o f  th e  C la s s  1 e m p lo y e e s .  S in c e  the  c u r r e n t  C la s s  1 

b e n e f i t s  a re  g r e a t e r  (v iz .,  lo w e r  d e d u c t ib le  a n d  c o - p a y m e n ts ) ,  o n e  w o u ld  e x p e c t  

t h e i r  ra te  o f  u t i l iz a t io n  to  be  h ig h e r .  In o th e r  w o r d s ,  n o t  o n ly  do  th e y  re c e iv e  

m o r e  r e im b u r s e m e n t ,  b u t  w i th  the  b e t t e r  c o v e r a g e  c o m e s  a t e n d e n c y  to w a rd s  

g r e a t e r  u s e  o f  h e a l th  c a re  s e rv ic e s .  M r .  L e B ru n ,  h o w e v e r ,  did n o t  q u a n t i f y  w h a t  

th is  h ig h e r  u t i l i z a t io n  m ig n t  be, a n d  A e tn a ,  a t th e  t im e  o f  h e a r in g ,  la c k e d  

s u f f i c ie n t  d a ta  u p o n  w h ic h  to  b a s e  a n  e s t i m a t e . 12 W h i le  I b e l ie v e  th is  m a y  be  a 

f a c t o r  to  c o n s id e r ,  the S ta te  o f fe re d  n o  s u g g e s t io n s  as to h ow  to fa c to r  th is  in.

12 I note that based cn all GGU claims between the period September 1992 and September. 
1993, tdtal claims postdating the modified plan were only slightly lower (1.4%) than claims 
predating that plan. (See Union Exhibit 12, at 7). I realize, of course, that the period 
measured by this statistic is inadequate. Moreover, the data is skewed by the inclusion of Class 1 
employee claims.
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F in a l ly ,  I take- in to  a c c o u n t  th e  u n d is p u te d  fa c t  th a t  A e tn a  g a v e  th e  S ta te  th e  

o p t io n  o f  ta k in g  a 3 %  re d u c t io n  in p r e m iu m ,  an  o p t io n  th e  S ta te  re je c te d .

I f i n d  t h a t  th e  U n io n  h a s  p re s e n te d  s u b s ta n t ia !  e v id e n c e  th a t  th e  S ta te  is p a y in g  

a  p r e m iu m  th a t  is h ig h e r  th a n  is r e a s o n a b ly  a n d  p r u d e n t ly  n e c e s s a r y .  T h e  

e n t i r e  s t r u c tu r e  o f  the  S ta te 's  c o n t r a c t  w i th  A e tn a  c o n ta in s  n o  in c e n t iv e  (o th e r  

t h a n  a c o n c e r n  a b o u t  c a s h  f lo w )  to d o  o th e rw is e .  W h e n  in s u ra n c e  is  p u r c h a s e d  

o n  a s m a l le r  s c a le ,  th e  p re m iu m  is f ix e d ,  w i th  no  re b a te  o r  re w a rd  fo r  s u b m i t t in g  

c la im s  th a t  a re  s u b s ta n t ia l ly  le ss  t h a n  th e  p re m iu m .  T h u s ,  th e  b u y e r  h a s  a n  

in c e n t i v e  to  s h o p  fo r  the  b e s t  d e a l (i e  , th e  lo w e s t  p re m iu m ) ,  w i th  th e  o b je c t iv e  

o f  s h i f t in g  as m u c h  o f  th e  r is k  o n to  th e  s e l le r  ( th e  in s u re r ) .  H o w e v e r ,  the  S ta te ,  

w i t h  its  la rg e  p u r c h a s in g  p o w e r,  a c ts  l i k e  a s e l f - in s u re r ,  w i th  A e tn a  a s  its  c la im 's  

a d m in is t r a to r .  A e tn a 's  o n ly  r isk , so  f a r  as  I c o u ld  d is c e r n  a t h e a r in g ,  w a s  th a t  

th e  c la im s  ra te  w o u ld  s u d d e n ly  e s c a la t e  so  fa r  o v e r  th e  p re m iu m  ra te  th a t  th e  

r e s e r v e  w o u ld  b e  e x h a u s te d  a n d  th e  S ta te  w o u ld  n o t  re n e w , so  th a t  A e tn a  c o u ld  

n o t  r e c o u p  its lo s s e s  f ro m  fu tu re  p r e m iu m  in c re a s e s .  B a s ic a l ly ,  h o w e v e r ,  th e  

S ta te ,  l i k e  a s e l f - in s u re r ,  a s s u m e s  th e  r is k  o f  n o rm a l c la im s  f lu c tu a t io n s  (w h ic h  it 

d o e s  b y  m a in ta in in g  a s iz a b le  r e s e r v e ) .  A n d , th e  a m o u n t  b y  w h ic h  th e  

p r e m iu m s  e x c e e d  c la im s  p a id  is a lw a y s  r e fu n d e d  to the  S ta te .  S ta te d  

d i f f e r e n t ly ,  the  S ta te 's  t ru e  "c o s t "  o f  in s u r a n c e  is n e t  th e  s a m e  as th e  p re m iu m .  

I f  th e  c la im s  e x p e r ie n c e  ( in c lu d in g  a d m in is t r a t io n  c o s ts  a n d  v is io n )  fo r  a g iv e n  

y e a r  a v e r a g e s  S 4 0 0  p e r  m o n th  p e r  e m p lo y e e ,  it d o e s  n o t  m a t te r  w h e th e r  th e  

S ta te  p a id  in 5 5 0 0  o r  S600. Its u l t im a te  " c o s t "  w i l l  be  o n ly  5 4 0 0 .  T h e  e x c e s s  

p a id  in  is in v e s te d  fo r  th e  S ta te  a t a f a i r  y ie ld  (a s s u m in g  the  p r in c ip le  is s a fe ) ,  

s o  th a t  o n e  c a n n o t  a c c u s e  th e  S ta te  o f  lo s in g  s o m e  o f  the  t im e - v a lu e  o f  th is
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money . 13

W h i l e  the  S ta te  d is p u te s  th e  U n io n 's  c o n t e n t io n  th a t  th e  S ta te  ca n  b u y  a m u c h  

b e t t e r  in s u r a n c e  p a c k a g e  fo r  th e  m o n e y ,  it d o e s  n o t  d is p u te  th e  e s s e n t ia l  fa c t  

t h a t  th e  S ta te 's  "p re m iu m "  a n d  the  S t a t e 's  "c o s t "  a re  n o t  th e  s a m e .  It is n o t  

c l e a r  w h e th e r  A r b i t r a to r  F o g e lb e r g  m e a n t  the  $ 4 2 3 .5 0  c a p  to  p e r ta in  to th e  

S ta te 's  p re m iu m  o r  to  the  S ta te 's  c o s t .  I b e l ie v e  th a t  A r b i t r a to r  F o g e lb e rg  

in te n d e d  the  $ 4 2 3 .5 0  cap  to  p e r ta in  to  th e  S ta te 's  c o s ts  b e c a u s e ,  g iv e n  th e  

n a tu r e  o f  the  S ta te 's  in s u ra n c e  a g r e e m e n t  w ith  A e tn a ,  th a t  is th e  o n ly  w a y  to 

in s u r e  th a t  e m p lo y e e s  w i l l  r e c e iv e  th e  fu l l  b e n e f i t  o f  the  s p e c i f ie d  a m o u n t  o f  

m o n e y .  A  d i f fe r e n t  c o n s t ru c t io n  w o u ld  a l lo w  th e  S ta te  to u n d e r m in e  th e  

a g r e e m e n t  b y  n o t  n e g o t ia t in g  th e  t i g h t e s t  d e a l it c a n .  In fa c t ,  th e  U n io n 's  

e v id e n c e  s u g g e s ts  th a t  th is , in fac t,  is  w h a t  has  o c c u r re d .

W h i l e  m y c o n s t r u c t io n  o f  the  F o g e lb e r g  a w a rd  a nd  th e  e x p i re d  c o n t r a c t  fa v o rs  

th e  U n io n  by h e lp in g  to  e n s u re  th a t  t h e  S ta te  a c tu a l ly  s p e n d s  th e  $ 4 2 3 .5 0  c a p  

o n  its C la s s  1 e m p lo y e e s ,  th e re  n e v e r th e le s s  re m a in s  th re e  le g a l  a n d /o r  

p r a c t i c a l  o b s ta c le s  to  a re s u l t  in th is  p r o c e e d in g  th a t  w o u ld  b e  s a t is fa c to r y  to  

t h e  U n io n .

F ir s t ,  th e  S ta te 's  c la im s  " c o s ts "  a re  u n k n o w n  unti l  a t th e  c o n c lu s io n  o f  a d e f in e d  

p e r io d ,  s u c h  a s  a p o l ic y  ye a r .  Yet, w i t h  th e  $ 4 2 3 .5 0  ca p ,  a b e n e f i t  p la n  m u s t  b e  

p r e s c r ib e d  th a t  w i l l  fa l l  u n d e r  th a t  c e i l i n g .  Th e  o n ly  w a y  to  d o  th is  w i th  c e r ta in ty

13. The Union also contends that the contract contains some incentive for a large premium by 
rebating 1% of the premium to the State. The Aetna-State contract actually states that 
"not to exceed" one percent of the premium will go back to the State as reimbursement for 
the State's health care program operating expenses. If this amount is deducted before the 
surplus, if any, is calculated, it would appear that the amount the State ultimately receives 
back is the same.
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is "  to  p r e s c r i b e  th e  b e n e f i t s  re t r o a c t iv e ly ,  w h ic h  is  o b v io u s ly  a n  im p r a c t ic a l  

s o lu t io n .

S e c o n d ,  th e  A r b i t r a to r 's  ju r is d ic t io n  h e r e  is l im ite d  to  d e f in in g  th e  b e n e f i t s .  I f  ! 

w e r e  to  d e f in e  th e  b e n e f i t s  as th o s e  w h ic h  a re  o f fe r e d  u n d e r  th e  $ 50 1  p la n  (a s  

th e  U n io n  r e q u e s ts )  a n d  it tu rn e d  o u t  th a t  th e  " c o s ts "  e x c e e d e d  $ 4 2 3 .5 0 ,  th e  

r e s u l t  b e g s  th e  q u e s t io n  b e fo re  m e: W h a t  h a p p e n s  w h e n  th e  c o s ts  e x c e e d

$ 4 2 3 .5 0 ?  I h a v e  a l r e a d y  ru le d  o u t  th e  u s e  o f  r e s e r v e s  th a t  a c c r u e d  u n d e r  th e  

d e f in e d  b e n e f i t s  p la n  as b e in g  n o th in g  m o re  th a n  u s e  o f  th e  S ta te ’s m o n e y  a n d  

a n  a d d i t io n a l  c o s t  to th e  S t a t e . 14 O r d e r in g  th e  s ta te  to  p a y  th e  e x c e s s  w o u ld  

c o n t r a v e n e  th e  c o n t ra c t  a n d  the  d e c is io n  in A L R A  N o . 158. O r d e r in g  th e  

e m p lo y e e s  to  p a y  th e  e x c e s s  w o u ld  w o r k  a h a r d s h ip  on  th e  e m p lo y e e s  

( e s p e c ia l l y  if  t h e y  w e re  p ic k in g  up c o s ts  re t r o a c t iv e ly ) .

T h i rd ,  o n e  m ig h t  c o n s id e r  o rd e r in g  th e  S ta te  to n e g o t ia te  a b e t te r  b e n e f i t  

p a c k a g e  w i th  A e tn a  fo r  $ 4 2 3 .5 0 .  H o w e v e r ,  fo r  th is  r e m e d y  to  b e  e f fe c t iv e ,  I 

w o u ld  h a v e  to  o r d e r  th e  S ta te  to  o b ta in  a b e t te r  p a c k a g e ,  s o m e th in g  th e  

A r b i t r a t o r  c a n n o t  do  w h e n  A e tn a ,  a s  a n e c e s s a r y  p a r ty  to  a n  in s u r a n c e  

a g r e e m e n t ,  is n o t  s u b je c t  to the  ju r i s d ic t io n  o f  the  A r b i t r a to r .

T h u s ,  I c o n s i d e r  n o n e  o f  th e  o p t io n s  a v a i la b le  to m e  a s  b o th  p r a c t i c a l  a n d  le g a l .  

T h e  o n ly  v ia b le  s o lu t io n  re m a in in g  is to o rd e r  t h a t  th e  m o d i f ie d  p la n  ( th e  

$ 4 2 3 .5 0  p la n )  b e  a p p l ie d  to C la s s  1 e m p lo y e e s ,  w i th  a l l  e x c e s s  o f  p r e m iu m

14. I also could not order the State to use the approximately S3.2 million in reserves accrued 
since the State began the defined contribution plan for Class 2 and 3 employees because 
Class 1 employees, who remained on a defined benefits plan, did not contribute to those 
reserves. In addition, the period of accrual of those reserves probably is not sufficient for 
determining, withm reason, the amount of the surplus.
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p a y m e n ts  o v e r  c la im s  a c c ru in g ,  f r o m  th e  d a te  o f  im p le m e n ta t io n ,  to the  

e m p lo y e e s '  b e n e f i t .  W h i le  th e  S ta te  a g r e e s  th a t  th e  m o n e y  b e lo n g s  to th e  

e m p lo y e e s ,  it h a s  n o t  in d ic a te d  h ow  th e  m o n e y  s h o u ld  b e  u s e d .  L o g ic  d ic ta te s  

th a t  th e  U n io n ,  a t  le a s t  d u r in g  th e  e f fe c t iv e  p e r io d  o f  th is  a w a rd ,  s h o u ld  

d e te r m in e  the  u s e  o f  t h o s e  f u n d s .15 It m ig h t ,  f o r  e x a m p le ,  b e  u s e d  to  fu n d  b e t te r  

b e n e f i t s  in  fu tu r e  y e a r s .  T h is  a w a r d  is n o t  w h o l ly  u n f a i r  to  th e  C la s s  1 

e m p lo y e e s ,  if in fa c t ,  t h e i r  c la im s  e x p e r ie n c e  c o n t in u e s  to  b e  lo w e r  th a n  th e  

S ta te 's  c a p .  O f  c o u r s e ,  th is  m e a n s  t h a t  th e  e m p lo y e e s  w i l l  n o t  re a p  th e  b e n e f i t  

o f  a d e f in e d  c o n t r i b u t io n  p la n  re s e rv e  f u n d  im m e d ia te ly .  N e v e r t h e le s s ,  o f  all the  

o p t io n s  a v a i la b le ,  I a m  c o m p e l le d  to  a d o p t  th is  o n e  a s  th e  o n ly  v ia b le  o p t io n  

th a t  is c o n s is te n t  w i th  m y  a u th o r i ty ,  e v e n  ih o u g h  I m ig h t  r e a c h  a d i f fe r e n t  re s u l t  

w e r e  th is  a g r ie v a n c e  a r b i t r a t io n  u n d e r  th e  o ld  c o n t r a c t  o r  a n  in te r e s t  a rb i t ra t io n  

f o r  a n e w  c o n t ra c t .

A W A R D

C o m m e n c in g  w i th  th e  d a te  o f  th is  a w a r d  a n d  u n t i l  s u c h  t im e  a n e w  c o n t ra c t  

ta k e s  e f fe c t  o r  a s  o r d e r e d  b y  an in t e r e s t  a rb i t ra to r ,  C la s s  1 e m p lo y e e s  w i l l  

re c e iv e  b e n e f i ts  u n d e r  the  "m o d i f ie d  p la n "  th a t  c u r r e n t l y  c o v e r s  C la s s  2 a n d  

C la s s  3 e m p lo y e e s .  S u r p lu s  fu n d s  (d e f in e d  as th e  a m o u n t  b y  w h ic h  S ta te  

p a y m e n ts  u n d e r  th a t  p la n  ($ 4 2 3 .5 0 )  e x c e e d s  e m p lo y e e  c la im s  a s  m e a s u r e d  o v e r

15. Agency Order No. 158 reflects the basic labor law principle that the employei must 
maintain the status quo until all impasse resolution procedures are exhausted, or a new 
contract is reached. The status quo under the expired contract has the State funding 
(over and above the 5423.50 cap) the "margin" reserves. Thus. I would not. deem it proper 
for the State to apply the employees' reserves to maintain this margin.
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a reasonable time, consistent with sound insurance practices) will accrue to the 

benefit of covered employees and w ill be applied for the benefit of those 

employees. The State will maintain su ffic ien t "margin" reserves with Aetna (with 

the cost o f maintaining those reserves to be in addition to the State's $423.50 

contractual obligation) as to preclude Aetna from having to add an additional 

"margin" percentage cost to the premium. Pursuant to the stipulation of the 

parties, the Arbitrator will retain ju risd ic tion  over this award, solely for the 

purpose o f clarifying the award or correcting clerical errors, for a period of 60 

days.

January 17, 1994
Jane R. W ilkinson 
Arbitrator
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ALL STATE EMPLOYEES WITH PERSONAL LEAVE BALANCES >450 HRS,, BY BARGAINING UNIT

EMPLOYEE TOTAL CASH
BARGAINING UNIT COUNT TOTAL HOURS VALUE

Public Safety Officers 140 117,768 3,804,538
Airport Security Officers 29 22,477 606,132

Excluded From Existing Units 2 1,291 37,172
Correction Officers 175 143,521 3,290,966

General Government 1 534 11,910
Confidential Employees 26 22,568 625,534

Labor, Trades, and Crafts 371 316,904 7,683,251
Supervisory Employees 576 535,484 17,496,695

Mt. Edgecumbe Teachers Assoc. 13 20,209 543,487
Partially Exempt and Exempt Executive Branch Emp. 170 142,198 5,785,567

Judicial Branch 65 60,476 1,767,578
Legislative Branch Employees 28 21,215 671,235

TOTALS 1596 1,404,645 42,324,064
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January 10, 2000 own 46s-3?oi
FA X : 485-2832

M E M O R A N D U M

TO: Senator Parnell, Cochair
Senator Torgerson, Cochair 
Finance Committee

FROM: Heidi Vogel ^
Secretary o f the Senate

RE: Executive Order No. 101

The President has referred Executive Order No. 101 (relocating the highway safety planning 
agency from the Department of Public Safety to the D epartm ent of Transportation and Public 
Facilities) to your committee.

Section 23, Article III of the Constitution states:

The governor may make changes in the organization o f the executive branch or 
in the assignment of functions among its units which he considers necessary for 
efficient administration. W here these changes require the force of law, they shall 
be set forth in executive orders. The legislature shall have sixty days of a regular 
session, or a full session if of shorter duration, to disapprove these executive 
orders. Unless disapproved by resolution concurred in by a majority o f the 
members in joint session, these orders become effective at a date thereafter to be 
designated by the governor.

Executive Orders are treated differently than bills. If you wish to report any recommendations 
to the body, please do so with a memo or in accordance with Section 23, Article III o f the 
Constitution within the sixty day limit.

A ttachment

HV:vsw



T o n y  K n o w l e s

G overnor

govcrnor@gov.siate.ak.us

P.O. Box 110001 
Juneau, Alaska 99811-0001 

(907) 465-3500 
Fax (907) 465-3532 
www.gov.state.ak.us

S t a t e  o f  A l a s k a
O f f ic e  o f  t h e  G o v e r n o r  

J u n e a u

January  10, 2000

T he H onorab le  D rue Pearce 
P residen t o f  the Senate 
A laska State Legislature 
S tate C apito l 
Juneau, A K  99801-1182

D ear P residen t Pearce:

I am  transm itting  an E xecutive O rder to transfer the  A laska  Plighvvay Safety P lanning 
A gency from  the D epartm ent o f  Public  Safety  to th e  D epartm en t o f  T ransportation and 
Public Facilities.

This transfer w ill m ake the agency  m ore effective b y  p lac ing  it in the departm ent that is 
u ltim ately  responsib le for p rov id ing  and m ain ta in ing  safe, w ell-designed  highw ays and 
roads. The D epartm ent o f  T ransporta tion  and P ub lic  F acilities  (D O T & PF) already 
adm inisters m any Federal H ighw ay  A dm in istra tion  gran t p rogram s and m ay be able to 
com bine s ta f f  resources to m ore efficien tly  adm in iste r the h ighw ay  safety  grant program .

The H ighw ay Safety  P lanning A gency w ould  becom e p a rt o f  the S tatew ide P lanning 
D ivision o f  D O T & PF. A gency  duties and responsib ilities  are w ell aligned w ith the 
S tatew ide P lann ing  D ivision, including  planning, da ta  co llection  and program  effectiveness 
analysis. S tatew ide P lanning  also  p rogram s and adm in iste rs  over $300 m illion in federal 
transportation  funding each year.

The p rogram  transfer w ould include funding, personnel and  all re levan t functions o f  the 
agency to D O T & PF. In an effo rt to enhance our ab ility  to  m ake A laska's highw ays safe, I 
urge your support o f  this E xecu tive O rder.

S incerely ,

mailto:govcrnor@gov.siate.ak.us
http://www.gov.state.ak.us
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Date \ / * 3 / 0 0

P R EP A R ER  TO  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V ER N O R 'S  L EG IS LA T IV E  O F F IC E
For further distribution Information, call the Governor's Legislative Office 

(Roy 10/99) 2O3Ofnlormxlj/OM0 I P age  1 Of 1



R e v is io n  Date
T it le  E xecu tive  O rder - transferring the

FISCAL NOTE
STATE OF ALASKA
2000 LEGISLATIVE SESSION

N o .^  _

Bill Version: &Q 101 
(S) Publish Date: / i o / a o

P ub lic  Safety

H ighw ay Safety P lann ing  A gency to DOT/PF
Sponso r
R eques te r

R u le s

_ Dept. A ffected_______________________________
BRU  H ighw ay Safety P lann ing  A gency  
C om ponen t HSPA  Operations & Federa l Grants

Governor

Expenditures/Revenues
Com ponen t No. 

( T h o u s a n d s  o f D o lla rs)

498 & 499

Note: Am ounts  do not in c lude  inflation un le ss  otherw ise noted be low .
O P E R A T IN G  E X P EN D ITU R ES FY  2001 FY  2002 FY  2003 FY 2004 FY  2005 FY  2006
Persona l Se rv ice s  
T rave l 
C ontractua l 
S up p lie s  
Equ ipm en t 
Land & Structures 
G rants & C la im s  
M is ce lla n eou s

TO TA L  O P ER A T IN G * ★ * * * *

CA P IT A L  E X P EN D IT U R E S

C H A N G E  IN R E V E N U E S  ( T~T
FU N D  S O U R C E _____________________________________________(Thousands of Dollars)
1002 Fede ra l R ece ip ts
1003 G F  Match
1004 G F
1005 GF/Program Rece ip ts  
1037 GFyMenta l Hea lth  
O the r (Specify Type)

TO TA L * * * * * *

E s t im a te  o f  a ny  c u r re n t y e a r (FY2000) co s t: 0.0

P O S IT IO N S
Full-time
Part-time
Tem porary

A N A LYS IS : (Attach a separata page if necessary)

E x e c u tiv e  O rd e r ta k e s  e ffe c t Ju ly  1, 2000 .

F u n d in g  and  p o s itio n s  w ill be tra n s fe rre d  fro m  th e  D e p a rtm e n t o f P ub lic  S a fe ty  to  the D e p a rtm e n t o f 

T ra n s p o rta tio n  and  P u b lic  F ac ilities  by su b m is s io n  o f an  FY2001 b u d g e t am e n d m en t.

P repared by: R oyce  W e ller , S p u  ia l A ssistant to the C om m iss ione r  P hone  465-4322
D iv is io n  Com m iss ione^s-Q ffice   Date/Time 1/4/00 12:00:00 AM

Approved  by C om m iss ion er V J  oJ?   Date______1/4/00__________
A gen cy  _________ Rona ld  L. O lte , D epartm ent o f P ub lic  Safety_________

PREPARER TO PROVIDE A L L  DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call ttie Governor’s Legislative Office 

(Rov 10/99) 2000rnfo/m xlj/OMO 1 Of 1



T o n y  K n o w le s  
Governor

g o v c m o r Q g o  v. s t a t e ,  a k .  it s

S t a t e  o f  A l a s k a

P.O. Box 110001 
Juneau, Alaska 99811-0001 

(907) -165-3500 
Fax (907) 465-3532 
www.gov.stalc.ak, us

O f f ic e  o f  t h e  G o v e r n o r  

J u n e a u

January 10, 2000

The H onorab le  D rue Pearce 
President o f  the Senate 
A laska State L egislature 
State Capitol 
Juneau, A K  99801-1182

D ear P residen t Pearce:

I am  transm itting  an E xecutive O rder to transfer the A laska H ighw ay Safety P lann ing  
A gency from  the D epartm ent o f  P ublic  Safety  to  the D epartm en t o f  T ransporta tion  and 
Public Facilities.

This transfer w ill m ake the agency  m ore effective by p lac ing  it in the  departm ent that is 
u ltim ately  responsib le for p rov id ing  and m ain ta in ing  safe, w ell-designed  highw ays and 
roads. T he D epartm ent o f  T ransporta tion  and P ub lic  F acilities (D O T & PF) already 
adm inisters m any Federal F lighw ay A dm in istra tion  grant program s and m ay be able to 
com bine s ta ff  resources to m ore effic ien tly  adm in ister the h ighw ay  safety  grant program .

The H ighw ay Safety  P lanning A gency  w ould  becom e part o f  the S tatew ide P lanning  
D ivision o f  D O T & PF. A gency  duties and responsib ilities are w ell aligned w ith  the 
S tatew ide P lanning  D ivision, including  planning , data  collection, and program  effectiveness 
analysis. S tatew ide P lanning also  p rogram s and adm in isters over $300 m illion in federal 
transportation funding each year.

The program  transfer w ould include funding , personnel and all relevant functions o f  the 
agency to D O T & PF. In an effo rt to enhance our ab ility  to m ake A laska's h ighw ays safe, I 
urge your support o f  this E xecu tive O rder.

S incerely .

http://www.gov.stalc.ak






i .
-HOUSE COMMITTEE REfiQRT

( i l )  w
Date Referred to Committee: March 11, .1999 FURTHER REFERRALS:

Date of Committee Action: ,

The FINANCE Committee considered: HB 3

HOUSE BILL NO. 3 DRUGS: POSSESSION OF LISTED CHEMICALS

"An Act relating to controlled substances and to the possession and distribution of certain chemicals."

recommends it be replaced , \ \ ( ]
with the following committee substitute C X> rS  X  ̂  Ĝ> X [ j

( ] the same title 
a new title

[ ] additional referral to _  
f | attached amendments)

ADOPTS:______________

Committee

____________________________Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dep0 APPROVES PREVIOUS:

| y j fiscal note(s) T O O  (A f, '-fiscal note(s)
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STATE OF ALASKA
1999 LEGISLATIVE SESSION

FISCAL NOTE
B IL L  NO. CSITB 3 f.IU m

R e v is io n  D a te :______________________________________________  D epa rtm en t Affected: A dm in is tra t io n
T itle: "An A ct re la ting  to con tro lled  s u b s ta n ce s  a nd  to the   BRU : L ega l and  A d vo ca cy  S e rv ic e s
p o s s e s s io n  of c e rta in  ch em ica ls" _____________________________ Com ponen t: P ub lic  D e fe nd e r A g en cy

Sponsor: R e p re s e n ta t iv e  B rice_______________________________ _______________________________________
Requesto r:JH ]_F IN___________________________________________ C O M P O N E N T  S E R IA L  N O . 1631

E X P E N D IT U R E S / R E V E N U E S :_______________________________ (Thousands o f Dollars)
O P E R A T IN G  E X P E N D IT U R E S FY  2000 FY  2001 FY  2 002 FY  2003 FY  2004 FY  2005

P E R S O N A L  S E R V IC E S
T R A V E L
C O N T R A C T U A L
S U P P L IE S
E Q U IP M E N T
LAND  & S T R U C T U R E S
G R A N T S , C L A IM S
M IS C E L L A N E O U S

A* AAr A* A* AA AA

T O T A L  O P E R A T IN G AA AA AA AA AA A A

C A P IT A L  E X P E N D IT U R E ''

I C H A N G E  IN  R E V E N U E S  ( I I AA I AA f

FU N D  S O U R C E : (T housands o f Dollars)
1002 F ede ra l R e c e ip ts AA A * A* A A * A A A

1003 G F  M a tch
1004 G F
1005 GF/Program  R e ce ip ts
1037 GF/M enta l H ea lth
O T H E R
TO T A L  ___ ____ AA A A A* AA AA ♦ A

E s t im a te  o f  a n y  c u r r e n t  y e a r  (FY  98) co s t: $. 
P O S IT IO N S :
FULL-T IME
PART-TIM E
TEM PO RA R Y

A NA LYS IS : (Attach a separate page  if necessary.) 
Sec attached.

Prepared by: Barbara Brink, D irector 
D ivis ion: P ub lic  D efender Agency

Approved by Com m iss ioner:

Phone:
Date:

(907) 264-4414

Agency: Department of Administration

D ISTR IBU T IO N  C O P IE S  TO  G O V ER N O R 'S  LEG ISLAT IVE  O F F IC E  
For further distribution information, co ll the Governor’s Leg is lative Office

Rev 10/97 Page 1 ol  1_



FISCAL NOTE

1999 LEGISLATIVE SESSION 

A N A L Y S IS : (continued)

This bill increases the level o f  offense for manufacturing methamphetamine. Under current law  it is a class B 
felony. (M etham phetamine is classified as a “Schedule IIA” controlled substance. M anufacture or delivery o f  
Schedule IIA substances has traditionally been a class B felony.) Under Section 1 o f  the bill, manufacturing 
methamphetamine would be a class A felony.

The bill also makes il a class A felony offense to manufacture or possess with intent to m anufacture “ immediate 
precursors” o f methamphetamine. Finally, Section 1 makes it a class A felony to possess “ listed chem icals" that 
can be used in m anufacturing methamphetamine. Possession o f  “precursor chem icals” is already a violation o f 
federal statutes. See 21 U.S.C. § 841(d). This bill would, for the first lime, make possession o f  such chemicals 
illegal under state law. The “ listed chem icals” are not controlled substances. Many o f  them, such as acetone or 
iodine, are com mon and often used for legal purposes. The slate would have lo prove that the possession was 
with intent lo m anufacture methamphetamine.

The Public Defender Agency (PDA) does not have information on how many new prosecutions would result if  
this law is passed or how many cases PDA would be appointed to. However, PDA has to assum e that there 
would be additional cases if  this bill is passed and the law is enforced by police and prosecutors. Therefore, an 
indeterminate fiscal note is being submitted.

STATE OF ALASKA BILL NO. CSHB 3f JUD)

Page 2 ot  2



FISCAL NOTE

Revis ion Date 3/11/99______________________________________ Dept. Affected___________P ub lic  Safety
Title Precursor Drugs_______________________________BRiJ AST________________________
____________________________________________________________C om p o n e n t____________________________
Sponsor Representative Brice__________________________________________________________________
Requester H. F IN________________________________________Com ponent Seria l N o . ____________

E x p e n d itu re s /R e v e n u e s ___________________________________ (T housands o f D ollars)_________________

STATE OF ALASKA BELL NO. CSHB 3(JUD)
1999 LEGISLATIVE SESSION

Note: Amounts do not inc lude inflation un less  otherw ise noted below .
O PERA T ING  EXPEN D ITU RES FY 2000 FY 2001 FY 2002 FY 2003 FY  2004 FY 2005
Personal Serv ices 
Travel 
Contractual 
Supp lies 
Equ ipm ent 
Land & Structures 
Grants & C la im s 
M isce llaneous

TOTAL O PERAT ING 0.0 0.0 0.0 0.0 0.0 0.0

CAP ITAL EXPEN D ITU RES

'CHANGE  IN R EV EN U ES  ( )

FUND S O U R C E  (Thousands of Dollars)
1002 Federa l Receipts
1003 G F  Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate  of any  cu rren t year (FY99) cost: 0.0

POS IT IONS
Full-time
Part-time
Temporary

ANALYSIS : (Attach a separate page if necessary)

Prepared by Sandy Penry-Provost, S p e c ia l Assistant_____________________ Phone 465-4322
D iv is ion Office of the Com m iss ione r <-— Dat e/Ti me 3/19/99 3:41 PM
Approved by Com m iss ioner___________ Rona ld

x ____________________________u a i e / 1  u n e  j / i a / u a  r M

L O l t S Q ^  P a te „
Agency ________________Department of P ub lic  Safety

PREPARER  TO  PROV ID E  A LL  D ISTR IB U T IO N  CO P IE S  TO  G O V ER N O R 'S  L EG IS LA T IV E  O F F IC E
For further distribution information, call the Governor's Legislative Office 

(R«y 10199) 99fnfomvxlWOMB Page _1__ Of  1___



Revis ion Date/Time (Note if correction) Dept. Affected Law
Title "An Act relating to controlled substances and__________ BRU Crim ina l D iv is ion__________________
to the possession of certa in chem icals."______________________________ Component 1st-4th Jud Dist, C r im  Apps/Spec Lit
Sponsor Representative Brice_______________________________ _____________________________________________
Requester House Judiciary Comm ittee_________________________ Component Serial No. 2198-99/2261/79/01/03

E x p e n d itu re s /R e v e n u e s ___________________________________________(Thousands o f D o lla rs)_______________________

Note: Amounts do not inc lude inflation unless otherwise noted below.

FISCAL NOTE
STATE OF ALASKA BILL NO. CSHB 3 (JUD)
1999 LEGISLATIVE SESSION

OPERAT ING  EXPEND ITURES FY 2000 FY 2001 FY 2002 FY 2003 FY  2004 FY 2005
Personal Services
Travel
Contractual
Supp lies
Equipment
Land & Structures
Grants & C la im s
M iscellaneous

TOTAL OPERAT ING 0.0 0.0 0.0 0.0 0.0 0.0

CAP ITAL EXPEND ITURES

CHANGE  IN REVENUES  ( )

FUND SO U RCE_________________________  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f any  curren t year (FY99) cost: 
POSIT IONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)
CSH B 3 (JU D ) provides that it is a c lass A fe lony to m anufacture  m etham phetam ine, o r to  possess precursers or 

certain chem icals w ith  the in tent to  m anufacture  m elham phetam ine. M anufacture o f m e tham phe tam ine  is extrem ely 

dangerous, not on ly  to  those w ork ing  in the laboratories, but to those in the surrounding areas.

Passage o f this bill is not an tic ipa ted  to have a fiscal im pact on the Departm ent o f Law. T he departm ent already has 

tho ability to prosecute m ost instances o f m anufactu re  o f a controlled substance under ex is ting  law .

Prepared by 
D ivision

Joan M. Kasson L ^ y \
Attorney General's

Z Phone 465-5370

Approved by C ommissioner
Agency [  (/ Department of Law

Date/Time 3/11/99, 10:33 AM
General Date 3/11/99

PREPARER  TO  PROV ID E  ALL D ISTR IBUT ION  COP IES  TO G OVERNOR 'S  L EG ISLA T IV E  O FF IC E
For further distribution information, call the Governor’s Legislative Of,ice

(An 10/96 } Wtnftym >ll/0 M8 Page 1 o f 1



LEGAL SERVICES
DIV IS ION  O F  L E G A L  A ND  R ES EA R C H  S E R V IC E S  

LEG IS LA T IV E  A FFA IRS  A G E N C Y
(907) 465-3867 or 465-2450 STA TE O F  ALASKA
FAX (907) 465-2029 130 Seward Street, Su ite 409
Mail Stop 3101 Juneau , A laska 99801-2105

M E M  O -R A N  D ILM March 16, 1999

SU B JE C T : Sectional Summary o f  CSHB 3(JUD). (W ork Order No. 21 
LS0040M)

T O :

FR O M :

Representative Tom Brice 
Attn: Bonnie Carroll

Gerald P. L u ck h a u p t^ g . 
Legislative Counsel ^

You have requested a sectional summary o f  the above-described bill. As a preliminary 
matter, please note that a sectional summary o f a bill should not be considered an 
authoritative interpretation o fth e  bill - the bill itself is the best statem ent o f  its contents.

Section 1. Amends AS 11.71.020(a) by providing that a person that (1) manufactures 
m etham phetam ine or an immediate precursor o f  methamphetamine, (2) possesses an 
immediate precursor o f  methamphetamine with the intent to manufacture methamphetamine, 
or (3) possesses a listed chemical with the intent to manufacture methamphetamine or an 
im mediate precursor o f  methamphetamine, commi s misconduct involving a controlled 
substance in the second degree, a class A felony.

S ictm nJL  Provides a cross reference to a definition.

Section 3. Amends AS 11.71.030(a)(1) to clarify that this provision only applies to conduct 
that is not proscribed under AS 11.71.020(a), amended in sec. 1 o f  the bill.

S ection 4. Amends AS 11.71.195 to provide that the exemption for certain substances 
provided by this statute only applies if the conduct in regard to the substances is not 
otherwise made illegal under our controlled substance laws.

Section 5. Defines what listed chemicals are and identifies listed chemicals.

GPL:glc
99-100.glc



Representative Tom Brice
ALASKA STATE LEGISLATURE

11C N. Cushman, Ste. 205 
Fairbanks, AK 99701 

907-456-7423 / F ax : 451-9293
W hile in  Juneau  
State Capitol 

Juneau, AK 99801-1182 
907-465-3466

Sponsor S ta tem en t 
CS fo r HB 3, D rugs: Possession o f P recu rso r C hem icals

M etham phetamine is an addictive stimulant that dramatically affects the central 
nervous system. Methamphetamine is commonly known as “crank,” “speed,” and “ice.” 
The drug is easily made in laboratories with relatively inexpensive, over-the-counter 
ingredients. M eth labs are extremely dangerous, even if they are not producing as the 
com binations of the chemicals that are used in the production process are highly 
explosive. These factors make methcimphetamine a dangerous drug with great potential 
for w idespread abuse.

The ' :S for HB 3 will address the problem of increasing production and use of 
m etham phetam ines in Alaska, and the danger posed by these illicit laboratories. This is 
accom plished by raising the penalties for the manufacture of methamphetamines and 
their im mediate precursors, and the possession of listed chemicals with the intent to 
manufacture these drugs. Linder the CS, the manufacture of methamphetamines and their 
immediate precursors will be a class A felony, punishable as provided in AS 12.55.125. 
Since this offense will be a class A felony, someone causing the death o f a person while 
com m itting this crime will be subject to prosecuting for felony murder under AS 
11.41.110. An attempt to manufacture methamphetamine or its immediate precursors 
will be punishable as a class B felony under as 11.31.100.

The CS also identifies chemicals that are legal to posses but are used for the 
manufacture o f controlled substances. Possession of these chemicals with the intent to 
manufacture methamphetamines or their immediate precursors is made a class A felony. 
Since the manufacture of methamphetamines or their immediate precursors is being 
elevated to a class A felony, it automatically becomes a ground for eviction by a land lord 
under the definition of illegal activity involving a controlled substance under AS

M ethamphetamine labs are very dangerous, even if they are not producing drugs. 
By increasing the penalties for methamphetamine offenses, the CS for HB 3 will 
discourage people from producing methamphetamine thereby protecting the lives and 
properly o f people who may be living in *m area where methamphetamine is being 
produced.

34.03.360.

D istrict 30
©



S T A T E  O F F I C E

A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n

B u s in e s s  M anag e r
Joseph E Young 

Anchorage

Board of D ire c to rs

John Charbonneau, President 
Anchorage

"Cbm Lc-wn. Vice President 

Juneau

M'Chaet Cork.1!. Pas! President 
Anchorage

Tod McGiiWray. Member 
Kenai

Pres. Kenai Chapter

Leo Brandlen, Memcer 
Anchorage

Pres Anchorage Chapter

Angella Long. Member 
Palmer

Pres Mat-Su Chapter 

Tonya Barnes. Member

-'es =a " £ j :  Sen- ^napter

Rcoed c !etcher. Memoer 
Juneau

Pres Capitol City Chapter

Leroy Mestas, Member 
Ketchikan

Pres First City Chapter

Robert Claus, Member 
Craig

Pres Prince o l Wales Chapter

John Lucking. Jr.. Member 
Unalaska

Pres Aleutian Islands Chapter

P.O. Box 240106 A ncho rage , A laska 99524-0106 Phone (907) 277-0515 Fax (907) 272-5355

Representative Brice February 19, 1999

Alaska State Legislature 

State Capital

Juneau, Alaska 99801-1182 

Dear Representative Brice,

At a recent meeting of the APOA Board of Directors, we unanimously 

agreed to endorse HB 3.

Please contact us if there is anything we can do to assist you with this bill 

as it proceeds through the legislative process. You may contact us at the 

APOA office in Anchorage at 277-0515.

Thank you for sponsoring this legislation.

Sincerely,

State President

Alaska Peace Officers Association



Public Safety Employees Association, Inc. 
“Representing A laska’s F inest”

February 16. 1999

Honorable Representative Tom Brice
Stale Capitol
Juneau. AK 99801-1182

Rc: H ouse Bill 3

Dear Representative Brice:

Thank you for sponsoring House Bill 3. This legislation establishes a felony crime for those 
who possess certain chemicals with the intent to manufacture schedule IA, IIA, III A, IVA or 
VA drugs.

The Public Safely Employees Association fully supports this bill and advocates its quick 
passage so that A laska's law enforcement officers can charge people who are using these 
dangerous chemicals to make methamphetamine and or other illegal drugs.

This important tool will allow officers to apprehend and deter methamphetam ine traffickers 
and ensure our neighborhoods are safer places to live.

Please call us if  you need any assistance in passing this bill. We have members who are 
involved with drug enforcement and who, on behalf o f  PSEA, would gladly testify as to the 
importance o f this legislation.

5inrprf»lv

Keith Perrin 
Business M anager

4300 B on ifa ce  P arkway , S u ite  116, A ncho rage , A laska 99504 
Phone (907) 337-1979 FA X  (907) 337-1753 E- M a il p sea@ a laska .ne t

mailto:psea@alaska.net


Better Health 
Through Responsible 

Self'Medication

Founded 1881

. N o n p r e s c r ip t io n  D r u g  M a n u f a c t u r e r s  A s so c ia t io n

M arch 5, 1999

The Honorable Pete Kott 
Chair, House Judiciary Committee 
A laska House o f  Representatives 
State Capitol, Room 118 
Juneau, A laska 99801-1182

Re: House Bill 3 -  An Act Relating to Controlled Substances
And to the Possession o f  C erta in  Chemicals

Dear Representative Kott:

I received a copy this week o f  the Committee Substitute for Alaska House Bill 3, a bill that 
would impose criminal penalties for the possession o f precursor chemicals if  there is intent to 
manufacture methamphetamine. I am writing to let you know that we were very  pleased to see 
that the Committee had decided to include our suggested changes to this im portau  piece o f  
legislation.

The inclusion o f more severe penalties for manufacturing and possessing violations, while 
m aintaining an OTC exemption for legitimate activities involving FDA-approved products, fully 
addresses our previous concerns with H.B. 3. Eliminating the registration and recordkeeping 
requirements also is in line with N D M A ’s belief that legislation such as H.B. 3 should punish the 
crim inals, not the retailers and consumers. We now support H.B. 3 in its current form.

We appreciate yours and the Com m ittee’s commitment to working with industry on this key 
issue. Thank you for the opportunity to work with the Committee and for its consideration o f  our 
views on this important legislation. Should you have any questions or comments, please do not 
hesitate to contact me.

Sincerely,

cc: Representative Tom Brice

N A B/jz

1150 Connecticut Avenue, N.W., Washington, D.C. 20036 • Tel: (202) 429-9260 • Fax:(202) 223-6835



R e p r e s e n t a t i v e  E r i c  C r o f t

MEMORANDUM

TO: Members o f  the Housg Judicimyy£onunittee
FROM: Rep. Eric Croft
DATE: 3/1/99 ( 0
RE: Committee Substitute for HB 3 ^

The ad hoc Committee on HB3 consisted o f  the following persons meeting at various 
different times.

Rep. Eric Croft 
Rep. Tom  Brice
Kevin Jardell, Majority L eader’s Office 
Cory W inchell, House Judiciary Committee 
Bomiie Carroll, Rep. Brice’s Office 
Samuel Shepard. Rep. C roft’s Office 
Gerald Luckhaupt. Leg. Legal 
Sandy Perry-Provost. Dept. Public Safety 
Anne Carpeneti, Dept, o f Law 
W ilda Rodman, Rep. Thenriault's Office

The ad hoc Committee proposes the following CS. We took it as our mission to address 
and hopefully solve the concerns raised at the initial Judiciary Committee meeting, 
including the following:

1) REGISTRATION. The registration provisions in the original bill were 
costly and cumbersome. The sponsor indicated that he had no objection to 
removing these provisions if  adequate assurance was made that the federal 
authorities were cooperating with -.tate and local authorities in Alaska.
Del Smith made this assurance at the hearing.

2) CLASS A OR B FELONY. The original bill punished possession o f 
listed chem icals with the intent to manufacture meth as a Class A Felony. 
Under current law, actual production of meth is a Class B Felony. 
Punishing the attempt lower than the completed crime raises substantial 
problems in prosecution and logic.

3) TO LIST OR NOT TO LIST. There was substantial discussion about 
the practical difficulties o f  keeping a controlled substance list current. 
Members expressed concern that any list not be exclusive.

January-May: State C ap ito l • Juneau, A laska 99801-1182 • (907) *165-4998 • (800) 689*4998 * Fax (907) 465-4419 
June-December: 716 W . 4th A venue  • Anchorage, Alaska 99501 • (907) 25S-8162 

O  Representative_Eric_CrofrS lee is.ft3 te .ak .us



Some discussion was had about the constitutional difficulties with 
allowing additions to the controlled substance list by regulation.

4j EX EM PTED  DRUGS. The NPDMA wanted us to be careful to exem pt
drugs from criminal penalties that are federally regulated. Nobody had 
any objection to this concern, the only issue was how to accomplish it in 
our statutes.

The proposed CS meets each o f these concerns.

1) REGISTRATION PROVISIONS REMOVED. The registration 
provisions have been removed from the CS.

2) BOTH CRIM ES CL/4 3S A FELONIES. After much discussion and 
analysis of various options, the CS raises both the actual manufacture and 
possession o f  listed chemicals with intent to manufacture to a Class A 
felony. This eliminates the logical oddity. The dangerous nature o f  meth 
labs makes this punishment warranted. In addition, making the crim e a 
Class A felony brings it under the ft lony murder and the eviction power 
statutes. Under the CS. if a person is killed by a meth lab explosion, the 
operator of the lab may be guilty' o f  felony murder and a tenant may be 
evicted for possession of listed chemicals with the intent to manufacture 
meth even if  the lab has not yet produced any product.

3) LIST AND ATTEM PT. The CS continues to use a list o f  chem icals and, 
in fact, combines the List 1 and II to simplify' the statutes. By raising the 
level of the felony, we have raised the attempt to manufacture meth to a 
Class B Felony. (In general, attempt is one level lower than the com pleted 
crime.) If a person purchases chemicals or other items with the intent to 
use them to produce meth, this probably a sufficient “substantial step” to 
convict on attempt. Therefore, the general attempt statutes serve as a 
catch-all for meth ingredients that are discovered after the effective date o f  
this bill.

4) EXEMPTED DRUGS. After review, Section 4 as written meets the 
NPDMA concerns.

Enclosed is a copy o f the CS. Call Rep. Brice’s office with any questions.
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Faibanks Daily News-Mincr, Monday, (

METH: Suspected methamphetamine cook released; loophole found in k
ontkiusd Irani Pag* A-l

To extradite, the Bryan 
‘ounty diatrict attorney needed 
o submit a warrant request lo 
he Oklahoma governor, who in 
urn would sign it and send it lo 
\Iaska Gov. Tony Knowles for 
ipproval. Local authorities could 
hen send Anderson back to Ok- 
•ihoma.

They had 90 dnys. Bryan 
lounty officials, however, didn't 
icgin the process until early Scp- 
embcr, more than 70 days offer 
Vndcrson’s arrest in Fairbanks.

Beverly Jackson, nn extrndi- 
ion secretary in Bryan County, 
iaid Bhe waited because An- 
lerson at First said he would re­
turn willingly and because she 
thought Alaska would file felony 
Inigs charges. '• • .

The documents were still in 
tho governor's office , in Okla­
homa when time ran out Sept. 
21. Blakely said it was "abso­
lutely" disappointing Anderson 
slipped through- their fingers.

Anderson walked out of jail in 
Fairbanks on Sept. 22.

Meanwhile, thp district attor­
ney’s office in Fairbanks had 
reached a plea agreement with 
Anderson. Ha pleaded no contest 
to driving with a suspended li­
cense; the state dismissed tho 
false report chnrge. That case

Despite provision i in Alaska 
statutes that say m inufacturing 
methamphetamine constitutes 
third-Jegreo drugs mkronduct, a 
foluny, charges -vero never filed.

"We don’t have a stitulo 
which makes it illegal lo possess 
precursor drugs," said Di strict 
Attorney Harry Davis, adding 
that the state may yet consider 
pinning other charges on An­
derson.

State law says it is illegal to 
manufacture "any amount” of a 
controlled substance—suggesting 
that some amount of finished 
product must bo recovered for 
the charge to apply, Davis said. 
It's also a felony to be in posses­
sion of certain illegal substances 
with the intent of using them to 
make drugs—but many precur­
sors and chemicals used to -nnkc 
methamphetamine appBrently 
are not defined os illegal.

Yet some of those same chemi­
cals are so toxic or volatile that 
investigators say melhomphcta- 
mine cooks moy be putting an en­
tire neighborhood at risk.

State Rap. Tom Brice, D-Fair- 
bonks, wants to-make Alaska’s 

.methamphetamine law, more 
dear by defining other precursors 
as illegal substances. He said he 
was approached by investigators 
this summer and plans to intro­
duce legislation next Bcssion if re-

"If (investigators) see the 
boxes of all tho precursors going 
into a house, it will allow them to 
crack that house before it goes 
into production," Brice said. 

• "There's nothing clso you can do 
with all that stufi" except blow up 
tho block."

Brice's legislation also would 
require stores to notify authori­
ties when someone buys ex­
tremely large quantities of legal, 
over-the-counter drugs Hint can 
bo used to make mothamphcta- 
mine.

Phii Moberly, chief of the 
Statewide Narcotics Unit based 
at the district attorney's office in 
Anchorage, said his team is re­
searching interpretations of Btat-

. * i .e;.' ■ ■ »

Vv • -

u t e s  a p p l y i n g  t o  
methamphetamine Inbs. He 
didn't wont to comment defini­
tively until after attending a 
"clandestine lab" class in An- 
chorngo this week.

"Prosecution of (labs) is an 
evolving thing up here. We don't 
hnvo a lot of experience with it," 
Moberly said. "I think we're 
going to see more."

Moberly lias been involved 
with three methainphctnmine lob 
cases in Anchorage; two of wliich 
were prosecuted federally. In the 
third case, a defunct lab was 
found in someone's house; the 
defendant was charged with pos- 

■ session of methamphetamine and 
maintaining a dwelling con-;

,y ’r

taining drug-producing appa­
ratus. ‘ { - ' • •

In Fairbaiks, two metham- 
phctamine Inis have been raided. 
Crist A  Bigler, Ihe alleged cook 
at a lob found four dayB before 
authorities dif covered ona in An­
derson’s trnile -, hos been charged 
in federal coun.

Assistant U.S. Attorney 
Stephen Coopr.” declined to com­
ment Thursday on the possibility 
of prosecuting tho Anderson case, 
hut Roberta sail' it isn't likely.
.. Anderson's public defender 

speculated something must have 
gone awry in the investigation. If 
it were simply n loophole in stale 
law, Jim Cannon said federal 

■prosecutorsI would have just 
picked up the oim.- ' "''’ "*

“The feds have’ 
bleeding chanted uc 
(illegal),” Cannon said!*! 
guess they found jpufi 
couldn’t use the evidepcJ 
homa never came up withl 
emor's warrant, and HhJ 
guy sat in jail for 90 days"!

Roberts countered I 
vcstigators had done sva, 
by the book—nnd if thcy h 
attorneys would have tbldl 
about iu ' ■"> 'Al {  

He pledged Salurdnylo V 
sleuthing out meth labs.  ̂

"Regardless of what thie lir 
ations ore, it’s not going to i  
down our efforts to inyqstif 
and bring them down,";his r 

• "It's still illegal." '■ • V i  '

tP.;

iI
l it: .7, <......tffiV-. •.O i • .
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Meth lab

released
■ I ^ p h o l e  in  la w  

| jia lt s .c h a r g e s  ,
• . By XHJH L£WtS 

Stiff Wrttar v 
-v Highly 
near ope

• chemicals left uncapped lal« trailer;? 
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live materials stored 
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: year-old Oklahoma transplant and
j the lab'a alleged drug cook }s now
! back on the streets three, months
; after his arrest. ' ,

Oklahoma failed to produce a gov­
ernor’s warrant for Raymond C. An- 
dsraon’a extradition before a dO-dxy 
window expired Sept 21, and Alaska 

. never filed drug charges.. ' ! *
'M ethamphetamine lal i —de-

j scribed aa extremely dingaroua op- /  —• ................
; . orations by Alaska Slate Troopers criminal trend in Alaska that pro*- leging Anderson had provided a false

Statewide Drug Enforcement l/nit ' ecutors are juit now discovering, a . name during a traffic stop—his own

S«m HwMN»iv»Mnar

METH LAB—In this rummer fPe photo, an investigator enters an Atco building suspecled (o be a methamphetamine 
lab Wednesday in a junk yard off die Old Richardson Highway south of North Polo. , .

Inveetigalpra-rare a new enough possible loophole in stale statute.
Tbs' chemical- process Anderson *i 

allegedly used to cook the drug may. 
notbeibegaL

"Somewhere, the system has

license was suspended—and had Red 
from justice in Oklahoma.

Authorities didn’t find Anderson 
that day, but they did discover haz­
ardous chemicals and drug-manufac-

Tailed," said Jell Deutach, the North ' luring apparatus in a "poor man’s1’ 
Pole police officer who first sought a set-up that spooked even aperf

j |  RAYMOND ANDERSON

warrant for Anderson's arrest on a 
traffic charge. "Now it becomes a 
oommunity problem Bgain."

But Sgt J.R. Roberta, chief of the 
local drug enforcement unit, said the 
setback should almost have been ex-

'•peeled."' '.. •••'  r--.....................' •
'"It's something that’* new to 

. Alaska," Roberta said of meth labs.
"It's new to the system. It'a new to 

,‘ ua. We're all novices when it comes
.’ tothis."  ......... "  '..

North Pole police and drug inves­
tigators in mid-Juno converged on 

' the junkyard Atco unit where An­
derson apparently lived with' his 
teen-age son._They had a warrant al-

enccd methamphetamine lab investi­
gators. There wore no drugs, 
however. '

Anderson was arrested a week 
later in a Fairbanks apartment on 
the warrant. • ■ ■ | • i.' '

Oklahoma authorities said they 
would extradite. Though Anderson

charges are pending in other cases, 
said assistant district attorney Greg 
Jenkins.

In neighboring Choctaw County, 
Anderson missed court dales in 
cases alleging he delivered drugs and 
conspired to manufacture them. Aa- 
sistant District Attorney Maria Bla­
kely said Anderson has a "wholo 
slew” of prior drugs convictions.

Oklahoma bondsman Wayne 
Holder, an agent for a company that 
posted more than $30,000 of bonds 
on Anderson’s behalf in Choctaw 
County, searched for Anderson" for 
approximately.:'six" months. He 
tracked Anderson, to' Fairbanks and

was wanted in two counties in > provided information to local lnves- 
60utheaatem Oklahoma, prosecutors tigntors. '
from one took charge of extradition.

In this case, it was Bryan County, 
where Anderson was wanted for 
failing to show up in court in Jan­
uary on charges of possessing moth- 
amphclamine and marijunna after ru- erated." 
felony conviction. Further . drugs '

"It was just a long, hard deal," 
said Holder, who ultimately salvaged 
the company j  bond. "We did our 
job. We got him incarcerated up 
there. ... Ax bondxmen, we’re exon-

SoeMETO Pag»A~i
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F ISC A L  NOTE 

STATE O F  ALASKA B IL L  NO. CSHB 3 (JUD )

2000 LEG ISLA T IV E  SESSION 

ANALYSIS: (continued)

This bill increases the level o f offense for manufacturing methamphetamine. Under current law  it is a class B 
felony. (M ethamphetamine is classified as a “Schedule IIA ” controlled substance. Manufacture or delivery o f  
Schedule IIA substances has traditionally been a class B felony.) Under Section 1 o f the bill, manufacturing 
methamphetamine would be a class A felony.

The bill also makes it a class A felony offense to.manufacture or possess with intent to manufacture “ immediate 
precursors” o f methamphetamine. Finally, Section 1 m akes it a class A felony to possess “listed chemicals” that 
can be used in manufacturing methamphetamine. Possession o f “precursor chemicals” is already a violation of 
federal statutes. See 21 U.S.C. § 841 (d). This bill would, for the first time, make possession o f  such chemicals 
illegal under state law. The “listed chem icals” are not controlled substances. Many o f them, such as acetone or 
iodine, are common and often used for legal purposes. The state would have to prove that the possession was 
with intent to manufacture methamphetamine.

The Public Defender Agency (PDA) does not have inform ation on how many new prosecutions would result if 
this law is passed or how many cases PDA would be appointed to. However, PDA has to assume that there 
would be additional cases if  this bill is passed and the law is enforced by police and prosecutors. Therefore, an 
indeterminate fiscal note is being submitted.

Page 2 of  2
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a m e n M W ): J O t o ^ y -

OFFERED IN THE SENATE BY SENATOR PARNELL

TO: CSHB 3(JUD)

1 Page 1, line 2, following "chemicals":

2 I n s e r t a n d  providing for an effective date"

3 Page 2, following line 31:

4 Insert a new bill section Co read:

5 "* Sec. 4. AS 11.71.170(b) is amended by adding a new paragraph to read:

6 (29) Jcetamine hydrochloride."

7 Renumber the following bill sections accordingly.

8 Page 4, following line 23:

9 Insert a new bill section to read:

10 "* Sec. 7. This Act takes effect immediately under AS 01.10.070(c)."

SENATE FINANCE i-LS0040\T 1
COMMITTEE jl . 1

Amendrriem Number: _  1____ n/oi/nn
2/21/00



COMMITTEE j l  . 

Amendment Number: ^  I
Bill Number: H g  3  
Sponsor: D a te :4 f ,- f/C D

A M E n W i i ' f  - C l M i d y

1-LS0040M.1 
Luckhaupt

2/21/00

O FFERED  IN TH E SEN A TE 

TO: CSHB 3(JUD)

BY SEN A T O R  PA R N EL L

1 Page 1, line 2, follow ing "chemicals":

2 Insert and providing for an effective date"

Page 2, follow ing line 31:

Insert a  new bill section to read:

"* Sec. 4. AS 11.71.170(b) is am ended by adding a new paragraph to read: 

(29) ketam ine hydrochloride."

7 Renum ber the following bill sections accordingly.

8 Page 4, following line 23:

9 Insert a new bill section to read:

10 "* Sec. 7. This A ct takes effect im m ediately under AS 01.10.070(c)."

L -1-



SENATE FINANCE COMMITTEE 

2000 COMMITTEE ACTION

Bill Numberi  f h s  ?.^
Amendment I # /

Motion
I /T  -

Motion bv
Objection

Objection I v I
Removed

Second Objection by
Committee Member Vote

Senator Al Adams
Senator Gary Wilken
Senator Pete Kelly
Senator Lyda Green
Senator Randy Phillips
Senator Dave Donley
Senator Loren Leman
Co-Chair Sean Parnell
Co-Chair John Torgerson

I
I

Tally
Yea 0
Nay 0

Absent 0

MOTION. I / O i  c f & ? '

Votesheet.XLS Page 1 of 1



Representative Tom Brice
ALASKA STATE LEGISLATURE

i 19 N. Cushman, Ste. 205 
Fairbanks, A K  99701 

907-456-7423 / Fax: 451-9293 
While in Juneau 
State Cap ito l 

Juneau, A K  99801 
907-465-3466 / Fax: 465-2937

Sponsor Statement 
CSHB 3, Drugs: Possession of Precursor Chemicals

M etham phetam ine is an addictive stim ulant that dram atically affects the central 
nervous system. M etham phetam ine is com monly known as “crank,” “speed,” and “ ice.” 
T he drug is easily m ade in laboratories with relatively inexpensive, over-the-counter 
ingredients. Meth labs are extremely dangerous, even if they are not producing as the 
com binations of the chem icals that are used in the production process are highly 
explosive. These factors m ake methamphetam ine a  dangerous drug with great potential 
for widespread abuse.

The CSHB 3 will address the problem  of increasing production and use o f 
m etham phetam ines in A laska, and the danger posed by these illicit laboratories. This is 
accom plished by raising the penalties for the m anufacture o f m etham phetam ines and 
their im m ediate precursors, and the possession o f listed chem icals with the intent to 
m anufacture these drugs. U nder the CSHB 3, the m anufacture o f  m etham phetam ines and 
their im m ediate precursors will be a class A felony, punishable as provided in AS
12.55.125. Since this offense will be a class A felony, som eone causing the death o f  a 
person w hile com m itting this crime will be subject to prosecuting for felony m urder 
under AS 11.41.110. An attem pt to m anufacture m etham phetam ine or its im m ediate 
precursors will be punishable as a class B felony under as 11.31.100.

CSHB 3 also identifies chemicals that are legal to posses but are used for the 
m anufacture o f controlled substances. Possession o f these chem icals with the intent to 
m anufacture m etham phetam ines or theii im mediate precursors is made a class A felony. 
S ince the m anufacture o f  m ethamphetam ines or their im m ediate precursors is being 
elevated to a  class A  felony, it automatically becom es a ground fo r eviction by a land lord 
under the definition o f illegal activity involving a controlled substance under AS
34.03.360.

M etham phetam ine labs are very dangerous, even if  they are not producing drugs. 
By increasing the penalties for m etham phetam ine offenses, the CSHB 3 will discourage 
people from  producing m etham phetam ine thereby protecting the lives and property o f  
people who may be living in an area where m etham phetam ine is being produced.

District 30



LEGAL SERVICES

(907)465-3867 or 465-2450 
FAX (907)465-2029 
M a il S top  3101

D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  
L E G IS L A T IV E  A FFA IR S  A G E N C Y  

S TA TE  O F  A LA S K A
130 S ew ard  Street, S u ite  409 
J uneau . A laska 99801-2105

jVj F. M Q R A N P I L M M arch 16. 1999

S U B JE C T : Sectional Sum m ary o f  CSHB 3(JUD). (W ork O rder No. 21- 
LS0040M)

T O : R epresentative Tom Brice 
Attn: Bonnie Canroll

F R O M : G erald P. L u ck h a u p t^ e i. 
Legislative Counsel ^

Y ou have requ .sted a sectional sum m ary o f  the above-described bill. A s a prelim inary 
m atter, please note that a sectional sum m ary o f  a bill should not be considered an 
authoritative interpretation o f th e  bill - the bill itself is the best statem ent o f  its contents.

Section  1. Am ends AS 11.71.020(a) by providing that a person that (1) m anufactures 
m etham phetam ine or an im m ediate precursor o f  m etham phetam ine, (2) possesses an 
im m ediate precursor o f  m ethamphetam ine with the intent to manufacture m ethamphetam ine, 
o r (3) possesses a listed chem ical with the intent to m anufacture m etham phetam ine or an 
im m ediate precursor o f  m etham phetam ine, com m its m isconduct involving a controlled 
substance in the second degree, a class A felony.

S ection  2. Provides a cross reference to a definition.

Section 3 .Amends AS 11.71.030(a)(1) to clarify that this provision only applies to conduct 
that is not proscribed under AS 11.71.020(a), am ended in sec. 1 o f  .he bill.

S ec tion  4. A m ends AS 11.71.195 to provide that the exemption for certain substances 
provided  by this statute only applies if  the conduct in regard to the substances is not 
o therw ise m ade illegal under our controlled substance laws.

S ection  5. D efines what listed chem icals are and identifies listed chem icals.

G PLrglc
99-100.glc



R e p r e s e n t a t i v e  E r i c  C r o f t

M E M O R A N D U M

T O :
FR O M
D A TE:
R £ :

Members o f  the Hous^Judii
Rep. Eric C roft
3/1/99
Committee Substitute for H d o

littee

The 3d hoc Committee on h B 3  consisted o f  the following persons m eeting ot various 
different times.

Rep. Eric Croft 
Rep. T om  Brice
K evin Jardell. Majority L eader's  Office 
C ory W inchell, House Judiciary- Comm ittee 
Bonnie Carroll, Rep. Brice’s Office 
Sam uel Shepard. Rep. Crofris Office 
G erald Luckhaupi, Leg. Legal 
Sandy Perry-Provost. Dept. Public Safety 
A nne Carpeneti, Dept, o f L aw  
W ilda Rodman, Rep. T herriault’s Office

The ad hoc Committee proposes the following CS. We took it as our mission to address 
and hopefully solve the concerns raised at the initial Judiciary Committee meeting, 
including the following:

1) REG ISTRA TIO N . The registration provisions in the original bill were 
costly and cumbersome. The sponsor indicated that he had no objection to 
removing these provisions if adequate assurance was made that the federal 
authorities were cooperating with state and local authorities in Alaska.
Del Smith made this assurance at the hearing.

2) CLASS A O R  B FELONY. The original bill punished possession of 
listed chemicals with the intent to manufacture meth as a Class A Felony. 
Under current law, actual prodrction o f meth is a Class B Felony. 
Punishing the attempt lower than the completed crime raises substantial 
problems in prosecution and logic.

3) TO LIST O R  NOT T O  LIST. There was substantial discussion about 
the practical difficulties o f  keeping a controlled substance list current 
Members expressed concern that any list not be exclusive.
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Some discussion was had about the constitutional difficulties with 
allowing additions to the controlled substance list by regulation.

A i EX E M PT E D  D R l'G S . The NPDM A wanted us to be careful to exem pt
drugs from crim inal penalties that are federally regulated. Nobody had 
any objection to this concern, the only issue was how to accomplish it in 
our statutes.

The proposed CS meets each o f  these concerns.

1) R E G IS T R A T IO N  PR O V ISIO N S R E M O V E D  The registration 
provisions have been removed from the CS.

2) B O TH  C R IM E S  C LA SS A FE L O N IE S . After m uch discussion and 
analysis o f various options, the CS raises both the actual manufacture and 
possession o f  listed chemicals with intent to m anufat hire to a Class A 
felony. This elim inates the logical oddity. The dangerous nature o f  meth 
labs makes this punishm ent warranted. In addition, m aking the crim e a 
Class A felony brings it under the felony m urder and the eviction pow er 
statutes. Under the CS. if a person is killed by a meth lab explosion, the 
operator o f the lab m ay be guilty o f  felony murder and a tenant may be 
evicted for possession o f listed chemicals with the intent to manufacture 
meth even if  the lab has not yet produced any product.

3) L IS T  AND A T T E M P T . The CS continues to use a list o f chemicals and, 
in fact, com bines the List I and II to simplify the statutes. By raising the 
level o f the felony, we have raised the attempt to m anufacture meth to a 
Class B Felony. (In general, attempt is one level low er than the com pleted 
crime.) If a person purchases chemicals or other items w ith the intent to 
use them to produce meth, this probably a sufficient “substantial step" to 
convict on attempt. Therefore, the general attem pt statutes serve as a 
catch-all for m eth ingredients that are discovered after the effective date o f  
this bill.

4) E X E M PT E D  DRUG'S. After review, Section 4 as w ritten meets the 
NPDM A concerns.

Enclosed is a copy o f  the CS. Call Rep. B rice’s office with any questions.



Better Health 
Through Responsible 

Self'Medication

N o n p r e s c r ip t io n  D r u g  M a n u f a c t u r e r s  A s so c ia t io n

Fi3urJj>d ios I

M arch 5, 1999

The H onorable Pete Kott 
Chair, H ouse Judiciary Committee 
A laska H ouse o f  Representatives 
State C apitol, Room 118 
Juneau, A laska 99801 -1182

Re: House Bill 3 -  An Act R elating to Controlled Substances
And to the Possession of C ertain  Chemicals

D ear R epresentative Kott:

I received a copy this week o f the Committee Substitute for Alaska House Bill 3, a bill that 
would im pose criminal penalties for the possession o f  precursor chemicals if  there is intent to 
m anufacture methamphetamine. I am writing to let you know that we were very  pleased to see 
that the Com m ittee had decided to include our suggested changes to this im portant piece o f 
legislation.

The inclusion o f  more severe penalties for m anufacturing and possessing violations, while 
m aintain ing an OTC exemption for legitimate activities involving FDA-approved products, fully 
addresses our previous concerns with H.B. 3. Elim inating the registration and recordkeeping 
requirem ents also is in line with N DM A ’s belief that legislation such as H.B. 3 should punish the 
crim inals, not the retailers and consumers. We now  support H.B. 3 in its current form.

W e appreciate yours and the Comm ittee’s com m itm ent to working with industry on this key 
issue. Thank you for the opportunity to work w ith the Comm ittee and for its consideration o f  our 
views on this im portant legislation. Should you have any questions or comments, nlease do not 
hesitate to contact me.

Sincerely,

•T *

cc: Representative Tom Brice

N A B/jz
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Representative Brice February 19, 1999

Alaska State Legislature 

State Capital

Juneau, Alaska 99801-1182 

Dear Representative Brice,

At a recent meeting of the APOA Board of Directors, we unanimously 

agreed to endorse HB 3.

Please contact us if there is anything we can do to assist you with this bill 

as it proceeds through the legislative process. You may contact us at the 

APOA office in Anchorage at 277-0515.

Thank you for sponsoring this legislation.

Sincerely,

JoTnrcharbonneau 

State President

Alaska Peace Officers Association



Representative Tom Brice
ALASKA STATE LEGISLATURE

119 N. Cushman, Ste. 205 
Fairbanks, A K  99701 

907-456-7423 / Fax: 451-9293 
While in Juneau 
State Cap ito l 

Juneau, A K  99801 
907-465-3466 / Fax: 465-2937

Sponsor Statement 
CSHB 3, Drugs: Possession of Precursor Chemicals

M etham phetamine is an addictive stim ulant that dram atically affects the central 
nervous system. M etham phetam ine is com m only known as “crank,” “speed,” and “ ice.” 
The drug is easily m ade in laboratories with relatively inexpensive, over-the-counter 
ingredients. Meth labs are extremely dangerous, even if they are not producing as the 
com binations o fth e  chem icals that are used in the production process are highly 
explosive. These factors make m etham phetam ine a dangerous drug with great potential 
for w idespread abuse.

The CSHB 3 will address the problem  o f increasing production and use o f 
m etham phetam ines in Alaska, and the danger posed by these illicit laboratories. This is 
accom plished by raising the penalties for the m anufacture o f methamphetam ines and 
their im mediate precursors, and the possession o f listed chem icals with the intent to 
m anufacture these drugs. U nder the CSHB 3, the m anufacture o f  m ethamphetam ines and 
their im mediate precursors will be a class A felony, punishable as provided in AS
12.55.125. Since this offense will be a class A felony, som eone causing the death o f  a 
person while com m itting this crime will be subject to prosecuting for felony m urder 
under AS 11.41.110. An attem pt to m anufacture m etham phetam ine or its im mediate 
precursors will be punishable as a class B felony under as 11.31.100.

CSHB 3 also identifies chem icals that are legal to posses but are used for the 
m anufacture of controlled substances. Possession o f these chem icals with the intent to 
m anufacture m ethamphetam ines or their im m ediate precursors is made a class A  felony. 
Since the m anufachire o f m etham phetam ines or their im m ediate precursors is being- 
elevated to a class A felony, it autom atically becom es a ground for eviction by a land lord 
under the definition o f illegal activity involving a  controlled substance under AS
34.03.360.

M etham phetam ine labs are very dangerous, even if  they are not producing drugs. 
B y increasing the penalties for m etham phetam ine offenses, the CSHB 3 will discourage 
people from producing m etham phetam ine thereby protecting the lives and property o f 
people who may be living in an area where m etham phetam ine is being produced.

District 30



LEGAL SERVICES
D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  

L E G IS L A T IV E  A FFA IR S  A G E N C Y
(907) 465-3867 or 465-2450 S T A TE  O F A LA S K A
FAX (907) 465-2029 130 S ew a rd  S tree l. S u ite  409
M a il S to p  3101 Juneau . A laska  99801-2105

M F M O R A N n  1: M M arch 16. 1999

S U B JE C T : Sectional Sum m ary o f  CSHB 3(JUD). (W ork O rder No. 21- 
LS0040M)

T O : R epresentative Tom  Brice 
Attn: B onnie Carroll

F R O M : G erald P. L uckhaupL ^t^. 
L esislaiive Counsel ^

Y ou have requested a sectional summary- o f  the above-described bill. As a prelim inary 
m atter, please note that a sectional sum m ary o f  a bill should not be considered an 
authoritative interpretation o f th e  bill - the bill itse lf is the best statem ent o f  its contents.

S ec tion  1. Amends AS 11.71.020(a) by providing that a person that (1) m anufactures 
m etham phetam ine or an im m ediate precursor o f  m etham phetam ine, (2) possesses an 
im m ediate precursor o f  m etham phetam ine with the intent to manufacture m etham phetam ine, 
o r (3) possesses a listed chem ical w ith the intent to m anufacture m etham phetam ine o r an 
im m ediate  precursor o f  m etham phetam ine, com m its m isconduct involving a controlled 
substance in the second degree, a class A felony.

Section  2. Provides a cross reference to a definition.

Section 3. Amends AS 11.71.030(a)(1) to clarify that this provision only applies to conduct 
that is not p roscrib 'd  under AS 11.71.020(a), am ended in sec. 1 o f  the bill.

S ec tio n  4. Amends AS 11.71.195 to provide that the exemption for certain substances 
p rov ided  by this statute only applies if  the conduct in regard to the substances is not 
o therw ise made illegal under our controlled substance laws.

Sec tion  S. Defines what listed chem icals are and identifies listed chem icals.

G PL iglc
99-100.glc



Twd: HB3 HOUSE C A LE N D A R ]

Subject: [Fwd: HB3 HOUSE CALENDAR]
Date: Thu, 22 Apr 1999 10:01:14 -0800 

From: Joe Hayes <Joe_H ayes@ legis.state.ak.us> 
Organization: A laska State Legislature

To: B onnie Carroll <Bonnie_Carroll@ legis.state.ak.us>

Subject: HB3 HOUSE CALENDAR  
Date: T hu, 22 A pr 1999 09:19:32 -0800

From: Sandra Perry-Provost <sandra_perry-provost@ dps.state.ak.us>
Organization: D epartm ent o f Public Safety

To: "Stone, Cliff" <Cliff_Stone@ !egis.state.ak.us>,
"Lovell, Jeanne" <Jeanne_Lovell@ Iegis.state.ak.us>,
"Karish, Rosemary" <Rosem ary_Karish@ legis.state.ak.us>,
"Hayes, Joe" <Joe_H ayes@ legis.state.ak.us>,
"Swenson, Patricia” <Patti_Swenson@ legis.state.ak.us>,
"Terrel, Paula" <Paula_Terrel@ Iegis.state.ak.us>,
"M oss, Rynnieva" < Rynnieva_M oss@ legis.state.ak.us>,
"Pignalberi, M arco" <M arco_Pignalberi@ legis.state.ak.us>, 
Sam uel_shepard@ legis.state.ak.us,
"Coffm an, Amy" <Am y_Coffm an@ legis.state.ak.us>, 
D eborah_davidson@ legis.state.ak.us,
"Torkelson, Lisa" <Lisa_TorkeIson@ legis.state.ak.us>,
"Labolle, Larry" <Larry_LabolIe@ legis.state.ak.us>,
"Jardell, Kevin" < Kevin_JardelI@ legis.state.ak.us>, D ougIas_R ickey@ legis.state.ak.us, 
"Lack, Jonathon" <Jonathon_Lack@ legis.state.ak.us>,
"M anly, John" <John_M anly@ legis.state.ak.us>,
"W ilcox, W alter" <W alter_W iIcox@ legis.state.ak.us>,
"Cotting, Barbara" <Barbara_Cotting@ legis.state.ak.us>,
"Panam aroff, Thom as" <Tom _Panam aroff@ legis.state.ak.us>,
"Jackson, Patsy" <Pat_Jackson@ legis.state.ak.us>,
"Johnson, Nathan" <N athan_Johnson@ legis.state.ak.us>,
"Keiser, Gretchen" <Gretchen_Keisei@ legis.state.ak.us>,
"Barnes, Nancy" <N ancy_Bam es@ legis.state.ak.us>, Patrick_H arm an@ legis.state.ak.us, 
Edw ard_G rasser@ legis.state.ak.us, Lori_N ottingham @ legis.state.ak.us,
"Benintendi, Tim othy" <Tim_Benintendi@ legis.state.ak.us>, 
D avid_Pree@ legis.state.ak.us, Anne_Gore@ Iegis.state.ak.us, 
D avid_StancIiff@ legis.state.ak.us, Patricia_Springer@ legis.state .ak .us,
"Lounsbury, Joel" <Joel_Lounsbury@ legis.state.ak.us>,
"Seitz, Janet" < Janet_Seitz@ legis.state.ak.us>, Edw ard_B urke@ legis.state.ak.us, 
"M atheny, Katrina" < Katrina_M atheny@ legis.state.ak.us>,
"Rodm an, W ilda" <W ilda_Rodm an@ legis.state.ak.us>, Lori_B ackes@ legis.state.ak.us, 
"Ecklund, Peter" <Peter_Ecklund@ legis.state.ak.us>

CC: "Sm ith, Delbert" <delbert_sm ith@ pssun02x.dps.state.ak.us>

To all:

The Department of Public Safety has worked with Representative Brice and 
the Judiciary Committee on CSHB 3 (JUD) "An Act relating to controlled 
substances and to the possession and distribution of certain chemicals" 
and supports the Committee Substitute as written.
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