ALASKA LEGISLATURE
HOUSE and SENATE FINANCE COMMITTEE FILES, u 1997-1998

1846



Opinion Letter
Alaska Houseof Representatives--S.B 308

Page 2

56. The court then concluded that there was no fundamental right to same-sex marriage under
the Hawaii Constitution either.

Because the right of privacy arises from a due process context, the Hawaii court, quoting
Zablocki, also held that there was no federal or state due process problem: the right to marry is
part of the fundamental ‘right of privacy' implicit in the Fourteenth Amendment's Due process
Clause." Baehr at 55. Since there was no violation of the right to privacy, there was no violation

of due process.

The National Legal Foundation believes that the Senate Bill 308 is constitutional in light
of the above briefanalysis of the equal protection, due process, and privacy issues under the
United States Constitution and and under the due process and privacy provisions of Article 1,
Sections 1, 3, 7, and 22 of the Alaska Constitution. Furthermore, the National Legal Foundation
believes that the AJaska courts would adopt a similar analysis. Any other analysis would fly in the
face of every other federal and state court that has ever addressed the issue, including the Hawaii

Supreme Court inBaehr.

It is true however, that the Hawaii Supreme Court remanded the case to the trial court. It
did so because it believed the trial court had erred in granting judgment on the pleadings. Baehr
at 52-55. The supreme court held that the trial court had erred in applying a rational basis test to
the Hawaii marriage statute and remanded case with instructions to apply strict scrutiny. Id. at

59-68

It is critical to notice two tilings. First, the Hawaii Supreme Court went through
unconvincing logical contortions to reach the conclusion that strict scrutiny was the proper
standard. Id. The court analogized its case to Loving v. Virginia, 388 U.S. 1(1967), a case
involving Virginia's miscegenation laws: Since the miscegenation laws are unconstitutional
because they discriminate on the basis of race, so Hawaii's marriage law must be unconstitutional
because it discriminates based on sex. This is a leap of logic that other courts have rejected.
Race-based classifications are invidiously discriminatory; sex-based classifications are not because
marriage requires by definition a male and a female. In Singer, supra, the court made such a
statement about the plaintiffs sex discrimination claim and in Baker, supra, the court explicitly
distinguished Loving, rejecting the very argument the Baehr court pi offered.

Alos, the Baehr court was forced to acknowledge ‘hat the appellant homosexuals were
not a "'suspect class" but the court would nonetheless consider sex a '‘suspect category." The

court admitted it had never so held before. Baehr at 67.

The dissenting opinion thoroughly points out why strict scrutiny should not be applied. Id.
at 70-74. No fundamental right is involved, the law is not invidiously discriminatory, and no
suspect class is involved. Id at 72. The dissent adopted the view of the Singer and Baker courts:
The law does not discriminate on the basis of sex since "the statute applies equally to all
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unmarried persons, both male and female, who desire to enter into a legally recognized marriage.”
Id. (emphasis original).

Second and more important than the fact that the Hawaii Supreme Court err 'neously
applied the strict scrutiny standard, is the fact that the Alaska courts will not have the opportunity
to apply this standard. As the Hawaii Supreme Court noted, under its state constitutional
jurisprudence, ""Whenever a denial of equal protection of the laws is alleged, as a rule our initial
inquiry has been whether the legislation in question should be subjected to ‘strict scrutiny® or to a
rational basis' test.”" Id. at 63 (citations omitted). However, in Alaska the case is otherwise. The
Alaska courts do not use a stric* scrutiny test for statutes not affecting a fundamental right. A
statute must only pass the rational basis test: *‘Under the rational basis test, in order for a
classification to survive judicial scrutny, the classification "must be reasonable, not arbitrary, and
must rest upon some ground of difference having a fair and substantial relation to the object of the
legislation, so that all persons similarly circumstanced shah be treated alike.” Hilbers v.
Municipality ofAnchorage, 611 P.2d 31 (AJaska 1980).

The following points from our earlier discussion a - germane here. Rational basis is the
proper standard since no fundamental right is involved. All persons similarly circumstanced are
treated alike. Also implicit in the fact that eveiy court to ever address the issue of same-sesx
marriage (until the Baehr court) has denied the homosexuals’ challenges to these laws is the
acknowledgment that there is a rational basis for prohibiting same-sex marriage. Various reasons
are cited in Zablocki, supra, Skinner supra; Meyer supra; and Maynard supra. Perhaps the two
most common reasons cited in these cases are that the "traditional’* family is the nucleus of
society; and the procreative aspect of male-female marriages.

In addition, the United States Supreme Court has stated that "‘majority sentiments about
the morality of homosexuality" are adequate grounds upon which to base a statute. Bowers v,

Hardwick 478 U.S. 186,196 (1986).

The National Legal Foundation believes that the Senate Bill 308 is constitutional in light
of the above briefanalysis of equal protection issues under Article 1, Sections 1and 3 of the
Alaska Constitution. Furthermore, the National Legal Foundation believes that the Alaska courts
would adopt a similar analysis based on their required use of the rational basis test.

In summary, the National Legal Foundation believes Senate Bill 308 to be completely
constitutional and further believes that the Alaska courts would so find.

Not withstanding the clear weight of evidence that Senate Bill 308 is constitutional, two
arguments are sometimes advanced which purport to show that the bill may be unconstitutional.

Both of those arguments are fallacious.
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First, the idea i9 advanced that S.B. 308 would violate the Full Faith and Credit Clause of
the United States Constitution. This is simply untrue. The United States Supreme Court has

declared that:

Prima facie, every state is entitled to enforce in its own courts its own statutes, lawfully
enacted. One who challenges that right, because of the force given to a conflicting stature
of another state by the Full Faith and Credit Clause, assumes the burden of showing, upon
some rational basis, that of the conflicting interests involved those of the foreign state are
superior to those of the forum. It follows that not every statute of another state will
override a conflicting statute of the forum by virtue of the I nil Faith and Credit

Clause....

Alaska Packers Association v. Industrial Accident Commission of California, 294 U.S. 323, 547-
48 (1935).

In Pacific Employers Insurance Company v. Industrial Accident Commission. 306 U.S.
493 (1939) the Supreme Court further explained:

the very nature of the federal union of states, to which are reserved some of the attributes
of sovereignty, precludes resort to. the full faith and credit clause as the means for
compelling a state to substitute the statutes of other states for its own statutes dealing with
a subject matter concerning which it is competent to legislate.

This Court must determine for itself how far the full faith and credit clause
compeiS the qualification or denial of rights asserted under the laws of on estate, that of
the forum, by the statute of another state. Bur there would seem to be little room for the
exercise of that function when the statute of the forum is the expression of domestic
policy, in terms declared to be exclusive in its application to persons and events within the

state.

Id. at 502-503.

Thus, as even advocates of same sex marriage concede, the matter is reduced to a choicc-
of-laws issue. Sec, e.g., Barbara J. Cox, Same-Sex Marriage and Choice-Of-Law: Ifwe Many
in Hawaii, are we still Married When we Return Home? 1994 WIS. L. REV. XXX; 1033 and
Deborah M. Henson, Will Same Sex Marriages be Recognized in Sister States?: Full Faith and
Credit and Due Process Limitations on States' Choice ofLaw Regarding the Status and Incident<
ofHomosexual Marriages Following Hawaii's Baehr v. Lewin 32 University of Louisville

Journal of Family Law 551.

The United States Supreme Court will only invalidate a state's c.oice-of-law doctrine if it
is ""arbitrary or fundamentally unfair’® because there is no *'significant contact or significant
aggregation of contacts, creating state interests.” Allstate Insurance Co. v. Hague. 449U .S J02
(1981). Because tliis is inherently not the case in the situation in which a couple seeks to have
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their marriage recognized by the forum state, states are free to adopt whichever doctrine they
chose. Henson, supra. States, including AJaska, that follow the Restatement (Second) of
Conflict of Laws (1971) are free to refuse to recognize foreign marriages which violate their

strong public policy. Cox, supra, 1094-96.

Without Senate Bill 308, Alaska might be hard pressed to prove a strong public policy
against same-sex marriage and could be forced by its own courts to recognize these marriages.
However, if the hill is enacted, the Alaska courts would be able to refuse to recognize them

without any Full Faith and Credit problems.

The second argument advanced against the unconstitutionality of S.B. 308 is tuat it would
infringe the fundamental right t.o interstate travel. Again, this is untrue. Opponents of S.B. 308
know' that they must impfcaie a fundamental right in order to force this legislation to be subjected
to a strict scrutiny standard (see discussion above). However, invoking interstate travel in this

context simply will not work.

Interstate travel jurisprudence is notoriously confusing. There was a time when the United
States Supreme Court used this right as a means to strike a wide variety of state statutes. See,
Gregory B. Hartch, Comment, Wrong Turns: A Critique ofthe Supreme Court's Right to Travel
Cases, ~1 William Mitchell L. Rev. 457 (1995) Thus, suggesting this right as an avenue of attack

on the bill may make sense to its opponents.

However, things have changed. \nBray v. Alexandria Women's Health Clinic, 122 L. Ed.
2d 34 (1993), the United States Supreme Court clarified the limitations of the right to interstate
travel. It "protects interstate travelers against two sets of burdens: 'the erection of actual barriers
to interstate movement’ and 'being treated differently’ from intrastate travelers.” Id. at 51 (citations
omitted). Certainly, S.B. 308 erects no actual barriers to entering the state and it ensures that
interstate and intrastate travelers will be treated equally, not difTerently-neither can gain
recognition of a same-sex marriage. This is in direct contrast to the oft-citc” right to travel cases
Shapiro v. Thompso t, 394 U.S. 618 (1969), and Dunn v. Blumstein, 405 U.S. 330, (1972) which
struck down state statues that contained residency requirements because they discriminated
against those who had recently traveled to the state.

In conclusion, the National Legal Foundation not only believes that Senate Bill 308 is
constitutional, but also finds no validity to the arguments advanced by opponents of the hill.



THE IMPORTANCE OF FAMILIES
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Thank you for inviting me to testify on behalfof the Family Research
Council. I’ve been asked to give a brief statement summarizing the
importance of families and of marriage.

One of the Family Research Council’s functions is that of a clearinghouse
on research about families. Over the years, we have seen studies pile up to
an overwhelming magnitude which show that children do best in mother-
and-father families, and that communities are healthier where you find the

most intact families.

Likewise, numerous studies show that marriage is a societal good, leading
to more fulfilled, and even longer lives. Typical is a study in the
American Journal o fSociology that finds married couples have longer
lifespans than unmarried people. The authors conclude that “for both
sexes, the hazard of dying falls significantly with marital duration,
suggesting a cumulation of the benefits o f marriage over time.” The
researchers say their findings are hardly surprising: “The relationship
between marriage and death rates has now reached the status of a truism,
having been observed across numerous societies and various social and

demographic groups.”1

The heart of family life is marriage, the key organizing principle behind ail
civilization. Marriage, which brings the two sexes together in a unique
legal, social, economic and spiritual union, has had special protection
within the law and the culture because it is indispensable to civilized life.
No other relationship provides society what marriage does. No other
relationship transforms young men and women into more productive, less
selfish and more mature husbands and wives, and fathers and mothers,
than marriage. No other relationship affords children the best economic,
emotional and psychological environment. Only as we have drifted from



the defense of marriage have we experienced soaring social problems, such as divorce,
illegitimacy, sexually-transmitted diseases, and crime. The answer is not to push the
envelope further but to restore the primacy of marriage within the law and the culture.

Over the years, there have be i attempts to redefine marriage outside the one-man, one-
woman definition. Inthe mid-1800s, some people tried to legalize multiple-partner
unions, but were soundly rebuffed. In fact, the U.S. Supreme Court declared in 1885 that
any prospective state had to have law resting on “the basis of the idea of the family, as
consisting in and springing from the union for life of one man and one woman in the holy
estate of matrimony; the sure foundation of all that is stable and noble in our civilization,
the best guaranty of that reverent morality which is the source of all beneficent progress

in social and political improvement.” {Murphy v. Ramsey)

Marriage is not something that can be taken lightly, or altered without much impact
Same-sex proponents often point out that some states once banned interracial marriage,
but the comparison is invalid. Skin color is inborn and benign, while sexual behavior
has everything 10 do with character, morality and society’s basic rules of conduct.
Eliminating one entire sex from an institution defined as the bringing together of the two
sexes is a quantum leap from eliminating racial discrimination, which did not alter the

fundamental character of marriage.

Marriage reflects the natural moral and social law which is in evidence all over the world.
No society has loosened sexual morality outside o f rnan-woman maniage and survived.
Analyzing studies of cultures spanning several thousands of years on several continents,
Harvard sociologist Pitirim Sorokin found that virtually all political revolutions that
brought about societal collapse were preceded by a sexual revolution in which maniage
and family were devalued.3 When marriage lost its unique status, women and children

most frequently were the direct victims.

Giving same-sex relationships or out-of-wedlock heterosexual couples the same special
status and benefits as the marital bond would not be the expansion of a right but the
destruction of a principle. One can no more expand a definition of marriage than one can
expand fhe definition of a yardstick and still use it as a reliable measure.

I f the one-man, one-woman definition of marriage is broken, there is no logical stopping
point for continuing the assault on maniage. 1ffeelings are the key requirement, than
why not let three people many, or two people and a child, or consenting blood relatives

oflegal age?

vlarriage-based kinship is essential to stability and continuity. A man is far more apt to
sacrifice himselfto help a bona fide son-in-law than some unrelated man (or woman) who
lives with his daughter. Kinship imparts family names, heritage and property, secures the
identity and commitment of fathers for the sake of the children, and entails mutual
obligations to the community. Same-sex relations arc a negation of the tics that bind,

M ich are the continuation of kinship through the procreation of children.



Even childless married couples retain the possibility of becoming parents either
biologically or through adoption, thus providing children with role models of both sexes.
Marriages benefit more than the two people involved, or even the children who are
created. Their influence reaches children living nearby, as young minds seek out clues to
appropriate sexual behavior, Deliberately creating motherless or fatherless families is not
remotely in the interests of children or the community, and benefits only a particular

political agenda.

Homosexual activist Michaelangelo Signorile put it candidly when he wrote that activists
should “fight for same-sex marriage and its benefits and then, once granted, redefine the
institution of maniage completely, to demand the right to many not as a way of adhering
to society’s moral codes but rather to debunk a myth and radically alter an archaic
institution....”4 Likewise, homosexual activist Tom Stoddard admits that “l am no fan of
marriage” but he sees “gay maniage” as a way of forcing society to accept homosexuality
because maniage “is the centerpiece of our entire social structure, the core ofthe
traditional notion of ‘family.”” But when homosexuals talk about marriflge and
monogamy, they mean something different from what folks usually mean. Evidence is
overwhelming that few gay couples are stable, and those that are, have an understanding
to have outside sexual contacts. Andrew Sullivan, the homosexual editor of The New
Republic, concedes in his book Virtually Normal that homosexual relationships are quite
different. He contends that many homosexual households rexlcc '‘greater understanding
ofthe need for extramarital outlets between two men than b** een a man and awoman.”

Clearly, those who care deeply about children, about morality, about the well being of the
larger society, must resist the attempts by a tiny segment of the population to seize
marriage for their own purposes. The aggressors here are not ordinary people, who are
doing their best to live according to ages-old, time-tested morality and family definition,
but those who are trying to harness the power of the law  force acceptance of their
agenda. Individuals struggling with same-sex desires should be accorded compassion,
but this does not mean they should be given a mandate to radically redefine marriage.

Marriage must be protected, and creating counterfeit versions would undermine the
special status of maniage in the law and in the culture—to the detriment of children,
families and, finally, to civilization itself.

Thank you.
3/18/96 **e

Robert H. Knight is director ofcultural studies at the Family Research Council, a
Washington, D.C.-based research cmd advocacy organization.
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Same-Sex Marriage Legal Action Filed in Alaska

(August 4, 1995) In Anchorage Superior Court today, two men tiled legal action against
the Bureau of Vital Statistics, Alaska Department of Health & Social Services, for denying

their application for a marriage license one year ago on August 4. 1994,

The two men, Jay Brause and Gene Dugan, are 16-ycar life-partners, who, with their
attorneys, Robert Wagstaff and Erik LcRoy, assert that prohibiting Dugan and Brause's
marriage was unconstitutional under Alaska's constitutional equal protection and right to

privacy provisions.

Today's action was taken to overturn an administrative memorandum issued by the
Anchorage Superior Court presiding judge in 1993 which stated in part that, . | have
concluded that marriage between persons of the same sex is not contemplated by our
statutory scheme. Therefore, a marriage license shall not be issued for the purpose of

marrying two persons of the same sex."

The action by Dugan and Brause follows the 1993 decision by the Hawai'i Supreme Court
that the State of Hawai'i must show a ‘compelling interest- in denying an application for
marriage from persons of the same sex, as based on its interpretation of the Hawai'i
Constitution's equal protection provisions. Alaska's Constitution contains an almost
unique provision specifically guaranteeing its citizens privacy. Dugan and Brause’s claim

focuses on this provision of Alaska's Consu.jcion.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHCRAGE
JAY BRAUSE and GENE DUGAN,

Plaintiffs, CASE SO..
VBN E T
' Defendants.

COMPLAINT TOR 12CJWCTIVE AVP DECLARATORY RELIEF

1. Plaintiff Jay Brause, a thirty-five year Alaskan, and
plaintiff Gene Dugan, a seventeen year Alaskan, at all Material
times nhave been and are residents of the Municipality of Anchorage,
State of Alaska. They bring this lawsuit in the public interest.

2. Defendants are empowered by law to issue marriage
licenses in the State of Alaska.

3. On or about August 4, 1994, plaintiffs Jay Brause and
Gene Dugan personally appeared at the Bureau of Vital Statistics in
the State of Alaska Courthouse in Anchorage before an agent of
defendant authorized to issue marriage licenses and filed with said
agent an application for a marriage license pursuant to A.S. f
25.05.091.

4, Mr. Brause's and Mr. Dugan's application for e marriage
license was denied by defendant's agent solely for the reason that
Mr. Brause and Mr. Dugan are of the same sex, as directed in a
memorandum dated May 17, 1993, a true copy of which is attached as
Exhibit | to this complaint.  Upon information and belief,

n&p : ara[tory%nﬁl“evfe
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j defendants adhere to the construction of the Alaska Marriage Code

| set forth in Exhibit 1.

| 5. Plaintiffs have cooplied with all marriage license

| requirements under Alaska statute 55 25.05.091-25.05.171, and any

, other applicable provision of Title 25 of the Alaska Statutes on
marriage.

6. Plaintiffs are otherwise eligible to secure a license to
marry from a licensing officer of the State of Alaska absent the
construction of Alaska Statute 535.05  sag, excluding couples of
vhe same sex from securing licenses to marry.

7. The construction and application of AS5 23.05 sea, to
deny acouple of the same sex from securing aicense to marry
unconstitutionally violates plaintiffs' rights to privacy under 5
22 of Article | of the Alaska Constitution.

8. The construction and application of AS$ 25.05et sag, to
deny plaintiffs" application  for licenses to  marry

| unconstitutionally deny plaintiffs equal protection and due process

% of the law under Article |, $§| | and 7, respectively, of the Alaska

S Constitution.

g 9. The construction and application of AS 5 25.05 at-sag, to

g deny plaintiffs”  application  for licenses to  marry

é uncons titutionally deny plaintiffs due process of law under Article

5§ |, 5*of the Alaska Constitution.

3 10. The acts and omissions of defendants, including its

g agents and employees acting in their official capacities, vers
under color of State Iaw and have deprived plaintiffs of their

I rHpba(EC ara ory“hne i
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constitutional rights under the Alaska Constitution as dascribad in
this complaint.

11, Plaintiffs have no plain, adequata or complete remedy at
lat. to redress the wrongs alleged in this complaint. Plaintiffs
ara now suffering and will continue to suffer irreparable injury
from defendant's acts, policies, and practice* unless plaintiffs
are granted the relief prayed for in this complaint,

wherefore, Plaintiffs pray that this Court:

A, Declare the construction and application of AS §25.05 ifc

to deny an application for a license to marry because the
applicant couple is of the same sex is unconstitutional;

B.  Enter a permanent injunction against defendants and his
agents, prohibiting the construction and application of AS 25.05 it
seq. to deny an application for a marriage license solely because
the applicant couple is of the same sex;

C. Award costs and attorneys fees to plaintiff* a* public
interest litigants; and

D.  Award such further relief as may be just and proper.

DATED this 2nd day of August, 1995.

B

W oth Rvelpueggébute 420
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erBIenctlafr%rtolrQJLH]ecltlleve
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
JAY BRAUSE and GENE DUGAN

Plaintiffs, CASE NO.
: A EZ%F@ N§and l&m lflAji[E
s
Defendants.

AFFIDAVIT Qr JAY BRAUSE
STATE OF ALASKA
THIRD JUDICIAL DISTRICT )
JAY BRAUSE, being first duly sworn, states as follows:

1. | ana plaintiff in this case. | make this affidavit
upon personal knowledge and belief.
2. | have lived in Alaska and in the Municipality of

Anchorage since 1959, In 1978, | met my co-plaintiff Gene Dugan.
Since 1979, we have shared our lives as a couple.

3. On August 4, 1994, Gene and | went to the Vital
Statistics office in the Alaska State Courthouse in Anchorage. We
submitted for filing an application for a marriage license. W
were told by the person who accepted the application Cor filing
that it was denied because ve were of the same sex. We were given
a memorandum from the Presiding Judge of the Superior Court, a true
copy of which is Exhibit | to the complaint in this case. We were
not given any other reason for the denial of our application for a
marriage license.

1 - Affidavit of Jay Brause

New* Rcleu* (or Auju/t 4, 1993: Brauic «nd Dufin v State of Al«ka pap 7
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4, Ky date of birth is June 3, 1954. | do not hava a
husband or wife now living. | an not relatud to Gene by tha fourth
degree of consanguinity or closer, whether of the whole or half
blood, computed according to the rules of the civil lav.

5. The application we submitted for filing vaa completed and
our signatures affirmed before D. Charlene Doris, deputy clerk,
according to law. At the time of filing, ve identified ourselves
to the satisfaction of the licensing officer, and neither of us was
under the influence of intoxicating liquor or otherwise Incapable
of understanding the seriousness of the proceeding.

DATED AT ANCHORAGE, ALASKA this  day of ,
1995.

JAY BRAUSE
SUBSCRIBED 15@%‘ sworn to before me this _ day of

M) Public In. \nd for Alaska
mission exp

Affidavit of Jay Brause

New* Release for August 4, 1995: Brause lacLhmin v. State of Alnka pa«eS
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IH THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAY BRAUSE and GENE DUGAN,

Plaintiffs, CASE HO.
TATI
U B T
Defendants.
AFFIDAVIT OF GENE DUGAN
STATE OF ALASKA )

SS.

THIRD JUDICIAL DISTRICT f
GENE DUGAN, being first duly sworn, states as follower

1. | an a plaintiff in this case. | make this affidavit
upon personal knowledge and belief.
2. | have lived in Alaska and in the Municipality of

Anchorage since 1978. In that year, | net my co-plaintiff Jay
Brause. Since 1979, ve have shared our lives as a couple.

3. onAugust 4, 1994, Jay and i went to the vital Statistics
office in the Alaska State Courthouse in Anchorage. We submitted
for filing an application for a marriage license. We were told by
the person who accepted the application for filing that it was
denied because ve were of the sane sax. We were given a memorandum
fron the Presiding Judge of the Superior Court, a true copy of
which is Exhibit 1 to the complaint in this case. We were not
given any other reason for the denial of our application for a
marriage license.

1 - Affidavit of Gene Dugan
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4. w data of birth i* December 10, 1951. 1 do not have &
husband or wife now living. | amnot related to Jay by the fourth
degree of consanguinity or closer, whether of the whole or half

blood, computed according to the rules of the civil law.
5. Theap ... .. L o A

our signatures
according to lav. At the time of filing, we identified ourselves
to the satisfaction of the licensing officer, and neither of us vas
under the influence of intoxicating liquor or otherwise incapable
of understanding the seriousness of the proceeding.

DATED AT ANCHORAGE, ALASKA this _ day Of

1995.

CE\E DUGAN
SUBSCRIBED 1@&&1 sworn to  before me this _ day of

el g o A

Affidavit of Gene Dugan
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BACKGROUND! The Attorneys

Robert H. Wagstaff Oead counsel) was born in Kansas City, Missouri and graduated
from Dartmouth College and the University of Kansas School of Law. He was admitted to
the Alaska Bar in 1968. Mr. WagstafF has personally argued over 50 cases before the
Supreme Court of the State of Alaska including the landmark privacy case of Ravin v.
State of Alaska which decriminalized the private possession and use of marijuana by
adults. He has personally argued two cases before the United States Supreme Court
Davis v. Alaska (1974) involving the right of the defendant to cross-examination when
accused by a juvenile witness and Hicklin v. Qrbeck (1978) in which the United States
Supreme Court held that the Alaska Hire law requiring oil and gas employers to first hire
and last fire Alaska residents violated.the privilege and Immunities clause of the federal
constitution. Mr. Wagstaff is a former member of the National Board of Directors of the
American Civil Liberties Union in New York and was president of the Alaska Bar
Association in 1988.

Erik LeRoy (coopeiating counsel) graduated from the Evergreen State College and the
University of Wisconsin Law School. He has practiced commercial and bankruptcy law
in Alaska since 1983. He has climbed extensively in Alaska and the Western United
Slates. He is an avid amateur cabinetmaker and boacbuilder. He has been married for 13
years and he and his wife have two children and live in Anchorage.

STATEMENT! Jay Brause and Gene Dugan, the plaintiffs

WE BELIEVE that the denial of legal recognition of same-sex couples by the State of
Alaska is illegally discriminatory, unconstitutionally limiting marriage benefits to
opposite-sex couples, while depriving t whole class of persons those important
benefits. Our Constitution was designed specifically to protect such civil rights.

If opposite-sex couples who planned to be married were denied the right to many by
the state, they would speak out against such injustice. So must we.

ONE.

WE BELIEVE that love, economic partnership, and commitment are the bedrock of
marriage—not the sex of the partners or their potential to procreate.

WE BELIEVE the proof of our relationsnip of 16 years and that of many other same*sex
couples secures our demand for marriage as rightful and legitimate.

WE BELIEVE that with the rights accrued with marriage there arc corresponding
responsibilities. We recognize that we are first responsible for our partners physical
and emotional health, financial welfare, and relationship to family, friends, and
community. In fact, it is these responsibilities that keep many people-heterosexual and
homosexual-from forming committed (married) relationships. We claim the right to
become responsible marriage partners in our society.
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TWO.

WE BELIEVE that the legacy of prohibiting same-sex marriage has been destructive to
same-sex partnering in our society and that the double-standard of commending
heterosexual marriage while condemning homosexual marriage must give way to equal
treatment and support for both forms of relationships.

WE BELIEVE we are part of a larger movement in history working toward full
recognition and integration of gay and lesbian persons into a society that supports these
individuals becoming the best persons they may become.

THREE.

WE BELIEVE that religious and cultural justification for depriving law-abiding adults of
equal treatment in the law to be abhorrent to the democratic exercise of liberty and
equaiicy.

WE BELIEVE there must be a formal recognition of two separate constructs in
recognizing mamage in our society: that of legal rights and responsibilities bestowed by
the state and that of the moral imperative bestowed by religion. To confuse these two
discinct and legally separate constructs is a consistent fallacy of those who believe a state-
approved maniage is necessarily tied to a religious one.

LAST.

WE BELIEVE that marriagr, while difficult, is still the best tool society has in assisting
the stable, harmonious conduct of human sexual, emotional, and economic needs.
Alternatives to marriage may exist, but these alternatives are untested as to whether they
will work as well or better for the majority of people.

This said, we support the examination of other forms of relationships, while we more
fully support marriage; that, in fact, is why we have brought this action for ourselves, o.ir
gay and lesbian friends and our entire community.

STATEMENT: Robert Wagstaff, lead counsel for lawsuit

Tam participating in this lawsuit because | believe more than anything else that all
persons are created equal under law. Our Constitution prohibits the government from
denying rights and benefits because of (un)popularity. The benefits and privileges given
some must be extended to all regardless of who they are. Jay Brause and Gene Dugan's
relationship is one of choice, one of validity, and is legitimate. They arc entitled to the
same benefits of others similarly situated.
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BACKGROUND! The Plaintiffs

JAY BRAUSE and GENE DUGAN are life-partners of 16 years, who first met in the
Alaska Gay Community Center In Anchorage in September, 1978. Like many other
people who fall in love, they decided to recognize their relationship (n a religious
ceremony. That ceremony was co-celebrated by Jay's father, the Rev. Floyd Brause, a
Lutheran minister, ot: August 4, 1979. It was understood that this ceremony was not a
state-recognized marriage. In 1986, B. tuse and Dugan began their effort to become
legally married in the State cf Alaska.

Dugan and Brause are employed in Anchorage by Out North as artistic director inc.
managing director, respectively.. They are non-profit administrators as well as
community activists who are best known for building a professional contemporary arts
organization with an international reputation for works that speak to the experiences of
diverse communities.

Gene Dugan, an Alaskan since 1978, was born in Brooklyn, New York on December 10,
1951, and raised on Long Island. He received his Masters degree in drama from the
University of Essex in England, and was a cultural worker in England before being
employed by Alaska Repertory Theatre, Arts Alaska, Alaska State Theatre Association,
and Rural Alaska Community Action Program. He received a national award from the
Department of Defense for his work as a stage director at Fort Richardson, Alaska. The
founder of Out North, he has directed Alaska premieres of new plays such as Mv
Children* Mv Africa! and Reckless, and the West Coast premieres of Keelv and Du and
Slavs! Last December he spoke to the annual conference of the National Performance
Network on the challenges of presenting openly gay and lesbian performance artists in a
conservative environment.

Jay Brause, an Alaskan residenc since 1959, was bom in Brainerd, Minnesota on June 3,
1954, and raised in Anchorage. He studied music at the University of Alaska Fairbanks,
and political science at the University of Alaska Anchorage. He worked for the Center
for the Arts in Purchase, New York. Alaska Repertory Theatre, the Center for Alcohol
and Addiction Studies UAA, and the U. S. Census. He has been a human service
administrator and is the editor and co-author of several public policy studies and
research papers; most importantly, the first state-wide evaluation of Alaska's Lesbian and
Gay population in 1985 as well as a Municipality of Anchorage sponsored study of sexual
orientation discrimination patterns in housing and employment in 1989. He served on
the national board of the American Civil Liberties (Jnior. and most recently participated

on an international panel on the economic effects of censorship at playRites'95 in
Calgary, Alberta, Canada.

They are also known nationally for their stand on artistic censorship. In 1993 Dugan and
Brause received an award at the Museum of Modem Art in New York from the Robert
Sterling Clark Foundation, the Nathan Cummings Foundation, the Joyce Mertz-Gilmore
Foundation, the Rockefeller Foundation, and the Andy Warhol Foundation for their
"contribution to upholding the principle of freedom of expression in American life.*

News Release for August 4, 1993: Brautg «nd Dupn v. <iim of Alnka D*ris



BACKGROUND] Affidavits Summary

Jay Brause and Gene Dugan have lived in Alaska 35 and 17 years, respectively, and have
shared their lives as a couple since 1979-

On August 4, 1994, Jay Brause and Gene Dugan went to the Vital Statistics office of the
Alaska State Courthouse in Anchorage and applied for a mamage license. That license
was denied by an agent of the State of Alaska solely on the basis of their being of the
same sex.

The birthdates of Jay Brause and Gene Dugan are June 3, 1954 and December 10, 1951,
respectively, and each is not otherwise legally barred from being married under the laws
of the State of Alaska. The application was witnessed by Jay's brother, Corey Brause;
sister-in-law, JoAnne Brause; and mother and father, Lucille and Floyd Brause.

The clerk affirmed the applicants' signatures and filed their marriage license application
for no future action.

Because of thu denial, the applicants undertook finding legal representation to bring suit
against the State ' Alaska in order to secure their desired right to marry.
BACKGROUND: Lawsuit Summary

The plaintiffs are Jay Brause, 35 year resident of Alaska, and Gene Dugan, 17 year resident
of Alaska. They bring the lawsuit in the public interest.

The defendant is the Bureau of Vital Statistics, Department of Health and Social Services,
in the State of Alaska.

On August 4, 1994, Messrs. Dugan and Brause's application for marriage was denied by
defendant's agent solely on the grounds that the plaintiffs were of the same sex. The
plaintiffs otherwise qualify for marriage under the laws of AJaska.

The claim is .Qjde chat such denial of marriage license is unconstitutional in Alaska law
because it violates the Alaska Constitution’s provisions for right to privacy (J 22, Ariide
1), equal protection and the due process of law (51,3 and 7, respectively, Article ).

Plaintiffs have no adequate or complete remedy to redress the wrongs stated
In this complaint and ask:

1. to declare the denial to marry because the applicant couple is of the same sex
unconstitutional;

2. to prohibit the defendant and his agents the ability to deny application for a
marriage license solely because the applicant couple is of the same sex;

3. to award costs and attorney fees to plaintiffs as public interest litigants;

4. to award such further relief as may be just and proper.
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STATEMENT OF SUPPORT: Floyd and Lucille Brause, parents of Jay Brause

Exactly a year ago we accompanied Jay and Gene in their attempt to obtain a Marriage
License and be legally declared a married couple. As an ordained Lutheran pastor and
father of Jay, | have always abhorred the discrimination directed against minorities and |
have waged private and public battles against those who would limit the rights of fellow
human beings. We, as parents, have seen and experienced Jay’s and Gene's love and
commitment to each other, and in our eyes their long and compatible union should be
legally validated. The injustice of the discrimination against homosexuals is a travesty
which must be dealt with in the legal system of our free land. All human beings deserve
to be treated equally whether they are homosexual or heterosexual.

STATEMENT OF SUPPORT: Alaskans for Marriage, Melissa Green, President 566-1663
Alaskans for Marriage fully supports Gene and Jay in their laudable effort to remove
discriminatory limitations on marriage and its benefits. We formed this organization 10
ensure that costs of the lawsuit will get paid during what will likely be a lengthy legal

process. Gene and Jay are in this for the long haul; Alaskans for Marriage will be behind
them all the way.

STATEMENT OF SUPPORT: Alaska Civil Liberties Union, Rachel King, Exec. Dir.

(attached)
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CiviL LIBERTIES UNION/FOUNDATTON

e A

Contact: Rachel King
Executive Director
258-0044
ALASKA CIVIL LIBERTIES UNION SUPPORTS SAME SEX MARRIAGE

The Alaska Civil Liberties Union supports the legal action taken by Jay
Brause and Gene Dugan to secure marriage rights in recognition of their long-term
relationship. The Alaska Civil Liberties Union, an affiliate of the American Civil
Liberties Union, believes that discrimination based on sexual orientation, like that
based on race, alienage, age, national origin, political persuasion, religion, disability
or gender, denies individuals equal protection of the laws. The AKCLU also believes
that an individual’s right to privacy includes private sexual behavior between
consenting adults.

The AKCLU supports legal recognition of lesbian and gay relationships,
including the right to marry. Such recognition is imperative for the complete legal
equality of lesbian and gay individuals. Rights or benefits available to mamed
couples such as insurance benefits, should be extended to those lesbian and gay
couples who are similarly situated to married couples, except for their marital
status. Rights or benefits available to unmarried heterosexual couples should of
course be extended to lesbian and gay couples.

"We fully support Jay and Gene'’s action and are behind them 100%," said
Rachel King, Executive Director of the AKCLU. “Jay and Gene are taking a

courageous first step to securing the right to marry for gay and lesbian couples.
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Discrimination against gays, lesbians and bisexuals continues in ail facets of life in
Alaska and will only change when their relationships are given the same legal
recognition as heterosexuals."

The ACLU has supported same sex marriage cases in other parts of the
country, most recently filing an amicus curiae brief in support of the Hawaii case,

Baehr v. Lewin. Hee

END
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Some of the Rights that come with Marriage in Alaska

The State of Alaska attaches leg?! significance to the marriage relationship. State and federal
laws award spouses numerous rights simply because of their status as a party to a
marriage. The following Is a list of some of those rights.

Right to Ve wrongful death icdon AS 9 33.380

Right to notice and consent In adoption proceeding AS 25.23.050

Spouse's right of intestate succession AS 13.11.010

Intestate succession to Alaska Native Corporation stock AS 13.16.705; 13.11.012
Right to authorize anatomical gifts AS 13.50.010

Right to revocation of will with marriage annulment AS 13.11.185

Surviving spouse’s homestead allowance AS 13.11.123

Surviving spouse’s elective share of estate AS 13.11.070

Surviving, omitted spouse’s righu AS 13.11.110

Applicability of Uniform Disposition of Community Property rights at death AS 13.41.003
Surviving spouse's exemptions AS 13.11.130

Surviving spouse's family allowance AS 13.11.135

Right of notice of guardianship proceedings AS 13."6.135

Right to appointment is guardian AS 13.26.145

Child custody AS 23.24.150

Residency of spouse determining right to Permanent Fund Dividend AS 43.23.015
Actions between spouses respecting property AS 25.13.020

Authority to act as attorney in fact AS 23 15 040

Right @xdopt AS 23.023.020

Violation of bigamy statute AS 11.31.1+0

Both spouses join in conveyance of family home AS 34.15.010

Spouse s services excluded from definition of employee AS 2330.323

Right of first refusal under gasoline product leasing act AS +5.30.825

Right to effectuate Insurance upon spouse AS 21.42.090

Criminal nonsuoport rights AS 11.51.120

Worker Compensauon rights upon spouse’s death AS 23.30.213

Spouse’s right to compensation for permanent partial disability AS 23.30.195
Spouse's interest tn public employee retirement system AS 39.33.433

Spouse's interest in qualified domestic relation orders and retirement plans AS 39.35.433
Old age survivor insurance AS 39.30.20

Beneficiary public employee group health and life insurance AS 39.30.090

Public employee family leave AS 39.20.303: 23.10.300

Public employee leave of absence AS 39.20.310

Payments due to deceased public employees AS 39.20.360

Spouse's interest in supplemental employ :e benefits AS 39.30.160

Spouse's interest tn public employee special hazard insurance AS 39.30.130
Spouse's interest in public employee *defem-i compensation program AS 39.43.010
Federal Income tax applications

NoDdischargeabtllty In bankruptcy of spousal support 11 US.C. 533 (s) (3)
Right to consent to adoption AS 23.23.040

Eﬁ@@;lsmmﬂmm#wldp
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Im portant Legal Documents Attached:

Brause & Duaan,v. State of Alagka

(Action against the State because a Marmaae License was denied

W e'll be filing this com plaint at I Gam on
Friday, August 4 at the office of the Clerk of
the Court in Anchorage.

If you want to talk with us or with our

attorney, that will be a good time to do it.

— Gene & /ay, plaintiffs 566-1663

Robert H. W agstaff, lead counsel 277-8611

This inform ation is not to be released in any

form before Noon, August 4, 1995. Thank-you.
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State Defense of Marriage (DOMA)

Bills active -1998



Legislative R esearch A gency

130 Seward Street, Suite 218
Juneau. Alaska 99801-2196

Alaska State Legislature

March 8, 1995

MEMORANDUM
TO- Representative Norm?."“lzf\’}okeberg
FROM: Carol R. Vandor ‘ :
Legislative Anal/s
RE: Legislative History of AS 25.05.011 (Requirements for Marriage)

You asked for a legislative history of AS 25.05.011 which addresses marriage requirements. Alaska
Statute 25.05.011 states that marriage is a civil contract requiring a license and solemnization
which may be entered into by a person who is 18 years of age or older; those who qualify for a
license under section 1711 or a member of the armed forces of the U.S. while on active duty.

This provision has been simplified over the years. Initially, it established a minimum age for a male
as 21 years and ion female as 18 years. In 1970 the minimum age of a male was lowered to 19.
In 1974 the legislature amended the law again to specify that aperson, rather than a male or
female, be at least 19 years of age. A year later the minimum age was lowered to 18, and members

Research Request 95.152

of the armed forces on active duty were included.

Alaska Statute 25.05.011 traces its origin to a territorial law (§ 21-1-1) which read

Marriage is a civil contract, which may be entered into by males of the age of
twenty-one years, and females of the age of eighteen years who are otherwise
capable; provided, however, that no person shall be joined in marriage in this
Territory until a license shall have been obtained for that purpose from a duly
appointed and qualified United States Commissioner, or Marriage
Commissioner as provided by Section 1211, Compiled Laws of Alaska, 1933
[8§21-1-31 herein]. That nothing in Section 1189, Compiled Laws of Alaska,
1933, as amended [§ 21-1-11 herein], shall prevent a Marriage Commissioner
from issuing a marriage license.

‘AS 25.05.171 addresses persons capable of consenting to marriage, minimum ages, and

consent of parents or guardian.

Phone: (907) 465-3991
Fax: (907) 463-3351



Representative Rokeberg
March 8, 1995
Page 2

After statehood, the legislature began to adopt territorial laws as AJaska statutes, 7 .ie territorial
law was revised somewhat and formally adopted as a state law by Chapter 1 SLA 1963. It was
renumbered as AS 25.05.010 which read

Marriage is a civil contract, which may be entered into by males of the age of
21 years, and females of the age of 18 years who are otherwise capable.
However, no person shall be joined in marriage in the state until he obtains a
license from a person authorized by law to issue marriage licenses.

Section 1, Chapter 5L 7LA 1963, repealed AS 25.05.010 and enacted AS 25.05.011 as follows:

(a) Marriage is a civil contract requiring both a license and solemnization
which may be entered into by
(1) amale who is 21 years of age or older with a female who is 18 years
ofage or older, who are otherwise capable, or
(2) those who qualify for a license under sec. 171 of this chapter.
(b) No person may be joined in marriage in this state until a license has been
obtained for that purpose as provided in this chapter. No marriage performed
in this state is valid without solemnization as provided in this chapter.

Section 9, Chapter 245 SLA 1970 amended AS 25.05.011(a)(1) to read (emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization
which may be entered into by
(1) a male who is 19 years of age or older with a female who is 18
years of age or older, who are otherwise capable, or
(2) those who qualify for a license under 8 171 ofthis chapter.
(b) No person may be joined in marriage in this state until a license has been
obtained for that purpose as provided in this chapter. No marriage performed
in this state is valid without solemnization as provided in this chapter.

Section 92, Chapter 127 SLA 1974 amended AS 25.05.011(a)(1) to read (emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization

which may be entered into by
(1) a person who is 19 years of age or older, who is otherwise

capable, or

(2) those who qualify for a license under 8 171 of this chapter.
(b) No person may be joined in marriage in this state until a license has been
obtained for that purpose as provided in this chapter. No marriage performed
in this state is valid without solemnization as provided in this chapter.



Representative Rokeberg
March fl, 1995
Page 3

Section™ 1, Chapter 28 SLA 1975 amended AS 25.05.011(a) to read (emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization

which may be entered into by
(1) a person who is 18 years of age or older, who is otherwise

capable, or

(2) those who qualify for a license under 8 171 of this chapter, or

(3) a member of the armed forces of the United States while on

active duty.
(b) No person may be joined in marriage in this state until a license has been
obtained for that purpose as provided in this chapter. No marriage performed
in this state is valid without solemnization as provided in this chapter.

Minor revisions were made in tb law after 1977. Alaska Statute 25.05.011 currently reads
(emphasis added):

(a) Marriage is a civil contract “equiring both a license and solemnization that

may be entered into by
(1) a person who is 18 years of age or older, who is otherwise capable,

(2) those who qualify for a license under AS 25.05.171, or

(3) a member of the armed forces of the United States while on active

duty.
(b) A person may not be joined in marriage in this state until a license has
been obtained for that purpose as provided in this chapter. A marriage
performed in this state is not valid without solemnization as provided in this

chapter.

Copies of the session laws and the replacement statutes are attached. We hope this information
is useful to you. Ifwe may be of further assistance, please contact this office.

Attachments
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in this state is not valid without solemnization as provided in this chapter.
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Section 21-1-1 ACLA provided:

2 Sec 1, 53 SLA 1963 and Sac 9, 245 SLA 1970.

3 See AS 01.0S.031.
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4 See AS 25.05.021, AS 25.05.051, AS 25.05.301, AS 25.0S.361 and generally

the chapter AS 25.15 ec seq.
5 Perrin v U.S., 444 U.S. 37 (1979) and "aoan v State, 779 ?.2d 1258

(Alaska App. 1989).
6 Webster's New Collegiate Dictionary (197S).



UNITED STATES PUBLIC LAWS
104TH CONGRESS-SECOND SESSION

PUBLIC LAW 104-199 [HiL 3396]
SEPTEMBER 21, 1996
DEFENSE OF MARRIAGE ACT

An Act
To define and protect the institution of marriage.

Be it enacted by the Senate and House of Representatives ofthe United States
of America in Congress assembled,

[*1] SECTION 1. <1 USC 1note> SHORT TITLE.
This Act may be cited as the "Defense of Marriage Act".
[*2] SEC. 2. POWERS RESERVED TO THE STATES.

(@) In General.-Chapter 115 of title 28, United States Code, is amended by
adding after section 1738B the following:

[*1738C] "Sec. 1738C. Certain acts, records, and proceedings and the effect
thereof

"No State, territory, or possession of the United States, or Indian tribe,
shall be required to give effect to any public act, record, or judicial
proceeding of any other State, territory, possession, or tribe respecting a
relationship between persons of the same sex that is treated as a marriage under
tire laws of such other State, territory, possession, or tribe, or aright or
claim arising from such relationship.".

(b) Clerical Amendment.-The table of sections at the beginning of chapter
115 of title 28, United States Code, is amended by inserting after the item

relating to section 1738B the following new item;
"1738C. Certain acts, records, and proceedings and the effect thereof.".

SUPPORTING
POCUMSNTS



[+3] Sec.3.DEFINITION OF MARRIAGE.

() In General.-Chapter 1oftitle I, United States Code, is amended by
adding at the end the following:

7 "Sec. 7. Definition of'maniage’ and 'spouse’

"In determining the meaning of any Act of Congress, or of any ruling,
regulation, or interpretation of the various administrative bureaus and
agencies of the United States, the word 'marriage’ means only a legal union
between one man and one woman as husband and wife, and the word 'spouse’ refers
only to a person of the opposite sex who is a husband or a wife.".

[**2420] (b) Clerical Amendment-The table of sections at the beginning of
chapter 1 oftitle 1, United States Code, is amended by inserting after the item
relating to section 6 the following new item:

"7. Definition of'marriage’ and 'spouse’.".

Speaker of the House of Representatives.
Vice President of the United States and President of the Senate.



Alaska should ban

sam €e-seéeX m arriages

W hile Hawaii argues its case in court against
issuing marriage licenses to same sex-couples
and California flirts with the issue br setting up
"domestic partner registries," legislators here

have been considering a bill that would outlaw such

marriages in Alaska.

On Thursday, the Senate approved the legislation, Senate
Bill 308. by a 16-3 margin.

Juneau Democrat and Senate Minority Leader Jim
Duncan, who opposes same-sex marriages, voted against the
bill because, he said, such marriages already are prohibited
by state law.

"Were really correcting a nonproblem,” he said. “I really
think this causes a controversy that doesn't need to be
caused."

But proponents argue the bill is necessary because it
extends the prohibition to include marriages in other states.

Anchorage Sen. Loren Leman, who sup(forts the measure,
saild_, “It’s important that be clearly stated as Alaska public

olicy."

g Sir¥1i|ar legislation is being considered in 150ther states

because of the Hawaii court case that could legalize same-sex

marriages. Three already have passed such laws.

Opponents claim the bill is an anti-gay proposal, while
supporters say it reaffirms the moral value of traditional
marriages - those entered into by one man and one woman
- and provides protection against lawsuits like the one in
Hawaii.

Daniel Collison of the Southeast AJaska Gay and Leshian
Alliance said the measure was an attempt to legislate sexual
preference.’

"Does Senator Leman think that | and every other gay
man and leshian are going to go hack into the closet and
maintain the front of a heterosexual relationship?” Collison
said. "The reality is more gay men and leshians are coming
out of the closet.”

Every adult individual has a right to express his or her
own sexual preference within certain limits. It is the matter
of a state-sanctioned practice with which we have a concern.

The Juneau Empire supports this bill. For more than. 200
years, this country’s marriage laws have undergirded
traditional one man-one woman marriages. In the 19th
century, adherents to the Mormon faith practiced polygamy:
that practice, however, was contrary to American tradition
and laws were written to ban it. Even today, polygamy
persists in other religions and cultures, but it remains banned
In the United States. While religious freedom is an American
tenet, courts and the Congress have limited certain practices
when they are not deemed to be in the best interest of the
family or'society in general.

Likewise, the tradition of one man-one woman marriages
is a strongly held one in this country. National polls have
indicated nearly twe-thirds of the American public opposes
same-sex marriages. While others may differ from our views,
we are not obligated to embrace their beliefs and practices,
or make them a part of our legal system. Tradition is an
integral part of our body of laws; those laws reflect the
majority culture and the state has a right - no. an obligation
- to write legislation that undergirds and protects it.

Alaska should continue to protect and reinforce the
tradition of one man-one woman marriage; it is in the best
interest of the larger culture. We urge the House to follow the
Senate's example and pass this bill.
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By LISA SCHIFFREN

As study alter study and vic-
tim after victim testify to the
social devastation of the sexual
revolution, easy divorce and out-

of-wedlock motherhood, mar-
riage is fashionable again.
And parenthood has trans-

formed many baby boomers into
advocates of bourgeois norms.

Indeed, we have come so far
that the surprise issue of the
political season is whether homo-
sexual ‘““‘marriage"” should be le-
galized. The Hawaii courts will
likely rule that gay marriage is
legal, and other states will be
required to accept those mar-
riages as valid.

Considering what a momen-
tous change this would be — a
radical redefinition of society's
most fundamental institution —
there has been almost no real
debate. This is because the prem-
ise is unimaginable to many, and
the forces of political correctness
have descended on the discus-
sion, raising the cost of opposi-
tion.

But one may feel the same
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affection for one’s homosexual
friends and relatives as for any
other, and be genuinely pleased
for the happiness they derive
from relationships, while oppos-
ing gay marriage for principled
reasons.

"Same-sex marriage" is Inher-
ently incompatible with our cul-
ture’s understanding of the insti-
tution. Marriage is essentially a
lifelong compact between a man
and a woman committed to sexu-
al exclusivity and the creation
and nurture of offspring.

For most Americans, the mari-
tal union — as distinguished
from other sexual relationships
and legal and economic partner-
ships — is imbued with an aspect
of holiness. Though many of us
are uncomfortable using reli-
gious language to discuss social
and political issues, Judeo-Chris-
tian morality informs our view
of family life.

Though it is not polite to
mention it, what the Ju-
deo-Christian tradition has to

say about homosexual unions
could not be clearer. In a diverse,

open society such as ours, toler-
ance of homosexuality is a neces-
sity.

But for many, its practice de-
pends on a trick of cognitive
dissonance that allows people to
believe in the Judeo-Christian
moral order while accepting, of-
ten with genuine regard, the dif-
ferent lives of homosexual ac-
quaintances. That is why, though
homosexuals may believe that
they are merely seeking a small
expansion of the definition of
marriage, the majority of Ameri-
cans perceive this change a;, a
radical deconstruction of the in-
stitution.

Some make the conservative
argument that making marriage
a civil right will bring stability,
an end to promiscuity and a
sense of fairness to gay men and
women. But they miss the point.

Society cares about stability in
heterosexual unions because it is
critical for raising healthy chil-
dren and transmitting the values
that are the basis of our culture.

Whether homosexual relation-
ships endure Is of little concern

to society. That is also true of
most childless marriages, harsh
as it is to say. Society has wisely
chosen not to differentiate be-
tween marriages, because it
would require meddling into the
motives and desires of everyone
who applies for a license.

In traditional marriage, the tie
that really binds for life is
shared responsibility for the chil-
dren.

A small fraction of gay couples
may choose to raise children to-
gether, but such children aie
offspring of one partner and an
outside contributor. What wiill
keep gay marriages together

when individuals tire of each
other?
Similarly, the argument that

legal marriage w ill check promis-
cuity by gay males raises the
question of how a "piece of
paper” will do what the threat of
AIDS has not. Lesbians seem to
have little problem with monoga-
my, or the rest of what consti-
tutes "domestication." despite
the absence of official status.
Finally, there is the so-called

1

fairness argument. The govern-
ment gives tax benefits, inheri-
tance rights and employee bene-
fits only to the married. Again,
these financial benefits exist to
help couples raise children. Tax
reform is an effective way to
remove distinctions among earn-
ers.

If the American people are
interested in a radical experi-
ment with same-sex marriages,
then subjecting it to the political
process is the right route. For a
court in Hawaii to assume that it
has the power to radically rede-
fine marriage is a stunning abuse
of power.

To present homosexual mar-
riage as a fait accompli, without
national debate, is a serious po-
litical error. A society struggling
to recover from 30 years of weak-
ened norms and. broken families
is not likely to respond gently to
having an institution central to
most people's lives altered.

0 Lh Shiffis wes a gesdwritar
1o Via Praaldat Oen Qayla.
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SENATE FINANCE COMMITTEE

SIGN-JN

SIJR 42 - CONSTITUTIONAL AMENDMENT RE MARRIAGE
NOTE: 3-MINUTE TIME LIMIT ON TESTIMONY

NAME: .Sub./Bill No: # vz

Co./Dept./Title:. Phone: *1~/-2-G C/”

Address: "~ ©G G /) -lk - Zip:
Do yon wish to testify? V"Yes No Respond to Questions r«
NAME: A m, Z _Sub./Bill No:~r s~ ~N'Z

Co./Dept./Title: Phone: rF%gd.~3%6

N
Address: yYi<>.noa Lv Zip:"656 _

Do you wish to testify? » Yes No Respond to Questions

NAM® "4 7435 4- Sub./Bill Nop zk-4 7"
Co./Dept./Title: Phone:
Address: ""N31'~pe>y/ Zip:

Do you wish to testify? )/Yes___ No__ Respond to Questions

NAME: Jfy A (e 11 Sub./Bill No:
Co./Dept./Title: Phone: SEL ~ 4A%(pP>
Address:_ fo fair JV291 /301/ /Wr/>r fttoy Zip: ftyOZ-

Do you wish to testify? t/Ves No Respond to Questions

SFC-98 -1- 31 March 1998



NAMB: LhdS =Sfll.ulr.

Co./Dcpt./Title:

Address:. HOiaio \)IY)trd\)\"Ah~"

Do you wish to testify? ISYecs__ No Respond to Questions

NAME:, vi \xrty~o 1
Co./Dept./Title:_
Address: "~ N S N o T~

Do you wish to testify? V/Yes N o Respond to Questions

NAME P & hhiL £LLia_5 o™\

Co./Dept./Title:

Address: I~IDZsS 1 ~ f S } .J Wne-Q

Do you wish to testify? X Yes N o Respond to Questions

NAME: 1S>\ASaJA. ?M lip S

Co./Dept./Title:
Address: 11 L?0 -FrVtir uff cja

Do you wish to testify? ¥ Yes No Respond to Questions

NAME: 'j )rl V/U? d o gs59 7

Co./Dept./Title:

Address: ? 1r? !/ 7N P s~/

Do you wish to testify?l /AYes No  Respond to Questions

j4a\JC . AK.

Sub./Bill No~T fi-V »

Phone:

zip-WOOI

.Sub./Bill No:. Sr4

Phone:
Zip: H I
.Sub./Bill No: ¥7
Phone: TS~27
Zip:33IEjL

.Sub./Bill No: 5fJR4_2-
Phone: H63 - *7*5

Z i p /

Sub./Bill No*SY/j Vv £_
Phone:

Zip:



NAME:
Co./Dept./Title: __
Addresse W S9p & N oo

Do you wish to testify?” Yes No Respond to Questions

MAMF W | K ~

Co./Dept./Title:

Address: 5j~"\ DX YTIA/

Do you wish to testify? " Yes No ” Respond to Questions

NAME: Ce,wl A kKW i-

Co./Dept./Title:

Address: ?2a N ou A*-

Do you wish to testifv?*A Yes/ No Respond to Questions

NAME: Kexs* gl "R, -e Q
Co./Dept./Title: H 2~ ~ n h
Address: j 1bJ 1 UK G- <?T~ ~J~d.

Do you wish :o testify?  Yes N o Respond to Questions

NAME: 'Vaui
Co./Dcpl./Title:_
Address: 1*7(00  £V/'YYj mCfil'irnv®-  Al<-

Do you wish to testify? ~Yes No  Respond to Questions

.Sub./Bill No: S.Ttft H2~
Phone: 7 ~1j/

Zip: 1

.Sub./Bill No:-£3~" *K

Phone:.

1

Zip: fL U

_Sub./Bill Nn: CTP-jA-

Plinnn: M U W U

Zip: ct A"V

Sub./Bill No:_A+LI5 A

Phone: "? 3*?"

Sub./Bill No:SM"EJ+xzZ~
Phone: H6>3

Zip: A dfr&t

76

EEL -Y fj2/-

SLI



39~& £'7~

NAME :----- \ % B Subjev/dill We:
Co./Dept./Title: Phone:, C rfi
A4E<E> A {Uaa™$ q'Cfgo /
Address: y ,¢(~ on Zip:.
6 : "}
Do you wish to testify? Yes No Respond To Questions
NAME: -S * T-oc Subject/Bill No:
Co./Dept./Title: C e Phone:
Address: S I ' I Zip:
Do you wish to testify? \/ Yes No v-"lespond To Questions V5 3—
NAME: -_ fc/f/w rf/\7?6//_ Subject/Bill No: ~ ~ A
Co./Dept./Title: --Phone.
AreSS- fr o*x w T2 dp. g Mg
Do you wish to testify? Yes No N Respond To Questions
NAME: JNA'kh.Vn.y W il/iZ-ALPi Subject/Bill No: $. *£ —fe -
Co./Dept./Title: Phone:. £Er2.3&1J_
Address: Q0 XQ ftp t'C ? Zip:
Do you wish to testify? Yes No ~ Respond To Questions
NAME: - /7\(/|(] L ,,5 Subject/Bill No: n R - n
Co./Dept./Title: - 3 4 &d y Phone:.
Address: S A JI 3W I Zip: 2?2 f~ 7
Do you wish to testify? NY es No Respond To Questions

-3- 3/31/9S



l1

NAME:

Subject/Bill No: A CiA J'C L :.

Phone: v ~ J ]

Co./Dept./Title:

Address: » & & 307

Do you wish to testify?

NAME:

Co./Dept./Title:

~>C Yes

*hkkk .
YYSFEELELE

No"~A-- Respond To Questions

Subject/Bill No: £ 1 2 *F

Phone:  7p7~&7*'

Address- ‘A & O

Do you wish to testify?

NAME:
Co./Dept./Title:
Address:

Do you wish to testify?

NAME:
Co./Dept./Title:
Address:

Do you wish to testify?

NAME
Co./Dept./Title:
Address:

Do you wish to testify?

(X yes

\J W

X Yes

A Yes

X Yes

-fr< le <?2?7& /

No Respond To Questions

Subject/Bill No: 7

Phone:

Zip:

No _Respond To Questions

2
Subject/Bill No: A /7 ¥ Z.

Phone:
Zip:

No _Respond To Questions

Subject/Bill No:  3\77Ty?"
Phone:
Zip:

_No _Respond To Questions

-4- 3/31/98



.3iD 3_VJI

NAME: QaO jg- Colli SOM__ immmm- Subject/Bill No:
Co./Dept./Title: Phone:
Address: Zip:
Do you wish to testify? Y Yes No Respond To Questions
NAME: n u.o~» Subject/BilINo:
Co./Dept./Title: Phone:
Address: Zip:__
Do you wish to testify? X Yes No Respond To Questions
NAME: ~CT*"S_OH ——--- N)d ISOfi Subject/Bill No:
Co./Dept./Title: Phone:-----
Address: Zip:
Do you wish to testify? Yes No Respond To Questions
NAME: . (paCt-- ~lb Subject/Bill No:
Co./Dept./Title: Phone:
Address: Zip:
Do you wish to testify? Yes )C No Respond To Questions
NAME: 147-cX\v Ay Subject/Bill No:
Co./Dept./Title: Phone:

Zip:
Do you wisli to testify? AY es No Respond To Questions

3/31/98



SIX

>t NAME: LA & 1 Subject/Bill No¥VL
Co./Dept./Title: Phone:.
Address: Zip:__
Do you wish to testify? X Yes No Respond To Questions
3/\ NAME: dih\ ” r Subject/Bill No: -~ —ZIA_
\Y
Co./Dept./Title: Phone:
Address:___ Zip:
Do you wish to testify? Yes VTJo Respond To Questions 1*5 j~
X NAME: 7 f Subject/Bill No: (T VViX u
Co./Dept./Title: Phone:-----
x
Address:__ Zip:__
Do you wish to testify? AX Yes No Respond To Questions
X 2 NAME: ~fx Subject/Bill No: -Y a.
Co./Dept./Title: Phone:
Address: Zip:_____
Do you wish to testify? X, Yes No Respond To Questions c¢> ¢
NAME: n Subject/BillNo:
\
Co./Dept./Title: Phone:
Address: Zip:_
Do you wish to testify K Yes No Respond To Questions

-2- 3/31/98



NAME: —KIA

Co./Dept./Title:

Subject/Bill No: -4<Lk

Phone: I>M ~V 1o

M Z

Address: ft) /W Quw Zip:

Do you wish to testify? X Yes No Respond To Questions

NAME V/IKI Subject/Bill No:

Co./Dept./Title: Phone: /3 */

Address: for3*1  XX/°y 5/ le fa VOI/

Do you wish to testify? X Yes No Respond To Questions

NAME: Subject/Bill No: —™

Co./Dept./Title: Phone: /

Address: /7% & & A jjf_fP Zin: 97f< 23

Do you wish to testify? X Yes No Respond To Questions

NAME Subject/Bill No:

Co./Dept./Title: Phone: X fZ azZ Z X

Address: 3>7Cf0 /™| £~ m ja y- -P Zip: 7 9X& /

Do you wish to testify? X Yes No Respond To Questions fl/Ofy? ~F~
T

NAME: LaA ft- )/ Mp Subject/Bill No: S /P~

Co./Dept./Title: JU'fa ~ A Phone:

Address: [AX 2 A A o Zip:

Do you wish to testify? Yes u No Respond To Questions



Hg

ll3/\

NAME: A

Subject/Bill No:

Pn /DppWTiMe-

3uAj6fta “W m) jAUsXoMMLSaM

Phoner 1 A5/

Address- fioXZ-HQOS/k W s ~Ajs—  Zip: "~ 7

Do you wish to testify? Yes A-"No N R espond To Questions

NAME: Mt/ fa, Subject/Bill No:
Co./Dept./Title: DoAtXI ; Phone: tt-tjoZif
Address: /7 2z~7('3 ‘HTw"Am Zip:__ 2.

Do you wish to testify? NY es No Respond To Questions

NAME: $ Subject/Bill No:
Co./Dept./Title: J — Phone: ~
Address- HI ‘1 Pu\cY 51~. ~X_ Zip: '??7&& C
Do you wish to testify? m t"Yes No AN Respond To Questions

NAME: Y)AA 3 YFp I_p Subject/Bill No: 33LE 3" -
Co./Dept./Title: C VI< —gV 1 Phone: .3 " ®
Aldes- \w 5 wysrazaauny UXW Ao Q22+

Do you wish to testify? H Ye s No

AR espond To Questions

Subject/Bill No:

NAME: C/j/V IixC --—- \

Phme- 3

on /Ot /Title- 33, 7~1z"cn N

\40S M AgX €UEN

Address: IA /ftX
i

Do you wish to testify? \X es No

*  * -2-

Zip:

Respond To Questions

3/31/98



NAME: '-tonA -Kgr-t-

Subject/Bill No:

Co./Dept./Title: JIMA—
Address:. [Q U A X
Do you wish to testify? N Yes No
Address- tfO & t 2-1-Ti. ST 9
7/
Do you wish to testify? iSfes No
NAME: I-ktfrs
Co./Dept./Title: C.
Address:. VIGyE Q <r
Do you wish to testify? Yes V. No
NAME: /(?n  ha-tigcm
Co./Dept./Title: — "h
Adoress:  //ZY
Do you wish to testify? Yes No
Alicchiio LeHmar~
Dept./Title: ¢jV uLCCL-
272V Crgslt
ou wish to testify?" Yes No

Phone: V- X '""X 5 L/F|O

ctzczm xmm A o (APl

Respond To Questions

Subject/Bill No: — VAR
Phone: 3~ Y '2-72 V
NN ->-/irCzin:
Respond To Questions
Subject/Bill No: — ----------------
Phone:
Zip:. 9.9 b auwu
Respond To Questions
Subject/Bill No:  5j/g"" 7'
Phone: XPz-J'zz|
J tj~et Zip: @??0A
Respond To Questions
Subject/Bill No: V2
Phone:
h7 le ol

Respond To Questions



NAME: - <A.rc-ca/ 14/ — Subject/Bill No: £-3

Co./Dept./Title: ~ Qj Phone:. 'S/S/ -
Address. ,? Of ? M CAZu P~ Zip: X 7~0/

Do you wish to testify? P Yes No \XRespond To Questions

NAME: 3 /Y P/j//5S" Subject/BillNo: C C i C C |
Co./Dept./Title: . (Y-1/g g s - phong

Miress. 30 ff  A/OJAlat M | ? &'/

Do you wish to testify?\/Yes No Respond To Questions

NAME:_ Subject/Bill Nu: ~4" N -
Co./Dept./Title: fiuc? _____ pjlone: ~37Zp p/r__
Address: 3?/ Zip: n

Do you wish to testify? N Yes No Respond To Questions

NAME: 'P P 'A SI1II& u P I Subject/Bill No: 3>7?
Co./Dept./Title: Phone:3 ~0 Q >7 (0---------—--—--
Address: \FX)Y Zip:

Do you wish to testify?X/Yes No Respond To Questions

NAME: Subject/BillNo: 3 3 J< i3 3
Co./Dept./Title: — Phone: P*»*~"~SD. 0~
Address: 30Y £2.S~S _ —[ctA'tre-***-<. - Zip: X P

Do you wish to testify?”  Yes No Respond To Questions

-2- 3/31/98



NAME: r<~c.y Subject/Bill No: ~oK-2
Co./Dept./Title: Phone: A P
Address: 1z p °i c3 -so/ Aoveln zip: 9 f~MATY
Do you wish to testify? X Yes No Respond To Questions
NAME O TTeK Subject/Bill No:
Co./Dept./Title: Phone: * X /-
Address: 7 tk/3 5N Zip:
Do you wish to testify? \i Yes No Respond To Questions
Address:
Do you wish to testify? Yes No Respond To Questions
NAME: 2L X X - 0,~)0X .§cil Subject/Bill No:
/ —,r.
Co./Dept./Title:
Address:
Do you wish to testify? N Yes X No Respond To Questions
NAME: cfl.izey Subject/Bill No:
Co./Dept./Title: Phone:JZz§ 2 ' 2 I _
Zip: qt?el-8+°8
Do you wish to testify? _Yes / No _Respond To Questions

3/31/98



ppuviQ Subject/Bill No: SQTI Ih

NAME:
Co./Dept./Title: Phone:
Address: Zip:

/
Do you wish to testify? NoYes No _Respond To Questions
NAME: Subjec-t/Bill No
Co./Dept./Title: Phone:
Address: Zip:
Do you wish to testify? "Yes No Respond To Questions
NAME: Sc: S Subject/Bill No: SJﬂ- H l
Co./Dept./Title: - Phone: > *
Address: ™((1. G f Zip: f?23 0O
Do you wish to testify? \ Yes _Respond To Questions
NAME: K ftTVH Subject/Bill No:

Co./Dept./Title: Phone: ~3- HWG6

Address: fcVi. Zin: « *»
Do you wish to testify? Yes / No Respond To Questions
NAME: Subject/Bill No:
Co./Dept./Title: Phone:
Address: Zip:

Do you wish to testify? Yes No _Respond To Questions

= 3/31/98



NAME: (/-7 T N A S — Subject*Bill No: J ~ 2
Co./Dept./Title: Phone: n
Address: Zip:___
Do you wish to testify?31-Y es No Respond To Questions
NAME: Jean FolU g Subject/Bill No: n
Co./Dept./Title: Phone:—
Arirfrne- pQBoA'Z.Zg”__ jUUMIAN 7ip. gq& 02-
Do you wish to testify? >N es No Respond To Questions
NAME: ~ 7~ |I*xW .g£sl Subject/Bill No:
Co./Dept/Title: Phone: ?)*+ Lz£& 2 L -
Address:. fa2 5" J9d-£i s-h "“oU-~/oU Zip: Y 2/-1
Do you wish to testify? Yes Y No Respond To Questions
NAME: A IAVA G SubjectYBill No:
rn/nTt/Titi,vX Yf/j h\ of.S T _ Phone:2t$2ISE£2tA
AddressV./AZ( Oixhf Z¥j i33QJ
Do you wish to testify? YesX No Respond To Questions
NAME: ~ __TfrU . ( Subject/Bill No: -5'SilJil/:
Co./Dept./Title: 4 m nA PuUvr-~ oJILgqg Phone: 7 aT>
Address: /O ff ( Cjl'L Lsu , 14(C  Zip: 9 / ~UN
Do you wish to testify? YesX No "espond To Questions

- 3/31/98
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APRIL 2,1998 OPPOSITION TO SJR-42

Can You Hearthe Callto Violence?

Ddta Junction.

ril 1,199?.
Ty T2
Baptist pastor passionately declares ‘the Bible says homosexuals

should be stoned to death." Then continues, '‘and we should add
people who live together without being married.'

Car]'.t qu hear It? It'sa coll to violence. Clear and simple and with the authority of God
Implied in it

This kind of violent rhetoric can be all it takes for already-violent people to lash out against gay and
lesbian citizens.

This kind of violent rhetoric can be the last straw that leads someone to feel overwhelmed enough to
commit suicide, Not because they’re gay, but because they despair of life when they're so condemned
by so many.

This is not imaginary fear of violence. In stales where slatewide anti-gay ballot campaigns have raged,
violence against homosexuals — and against those perceived to be homosexual whether they in fact

were or not— rose dramatically. For example:

From January 1992 to early December 1994, a total of 151 known anti-gay
murders were reported to gay victim assistance groups nationwide. This includes
59 murders in 1994; 62 in 1993; and 30 in 1992. “One way to look at this data,"
said the letter to Janet Reno, “is that in the years since anti-gay initiative.l
emerged on the scene in Oregon. Colorado. Idaho and Maine, and made national
headlines, anti-gav murders have almost doubled!

“In 1992, the Lesbian Community Project in Portland, OR, tallied 968 incidents
of anti-gay violence, more than any other gay victim service agency in the U.S.
in that year. Measure 9, defeated by voters, was introduced in Oregon in 992 by
the Oregon Citizens Alliance and included sensationalistic rhetoric such as
bestiality and other homosexual “perversities." Hattie Mae Cohen, a lesbian,
and Bri;  Mock, a gay roan, were killed when their home in Oregon was
fireborn, .during the 1992 ballot battle."

(Excerpts - letter from National Gay Lesbian Task Force to Attorney General

Jar.et Reno in Decemberl995.]

Alaskan legislators— only you can sﬁ?g thhs king waolence from stflrtm In Alaska. 1 sir-42
s to the ballot, no one can stop it. 1N€ Call 10 VIOIENCE ISSoun INQ all€adY. please —leave the
marriage debate Ilthe courts. Leave the religious debate in the chyrches. There.s no need to
prematurely pass a bill that you know endangers innacent people. VOLE N0 0N SIR-42

Sara Boesser Board member Committee for Equality Box 34202  Juneau

01
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A People for

J1 THE AMERICAN WAY

Vour Voice Against Intolerance

March 11, 1998

Senator Bert Sharp
state Capitol
Juneau, Alaska 99801-1382

Fe: Senate Joint Resolution No. 42

Dear senator Sharp:

I am writing on behalf of People For the American Way and
our more than 700 Alaska members iIn opposition to Senate Joint
Resolution No. 42, a mean-spirited and harmful piece of
legislation that would, if passed by the legislature and
approved by the electorate, amend the state Constitution by
defining valid marriages as only those between persons of the
opposite sex, and by prohibiting ar.y other provision of the
Constitution from being construed to require the state to
recognize same-sex marriages. SJR-42 is unwise, unfair, and
divisive. It violates the federal Constitution’s requirement
that all persons be guaranteed the equal protection of the laws,
and 1t is completely contrary to Alaska®s long tradition
individual liberty and its spirit of "live and let live.” we
strongly urge you to vote against iIt.

As you know, SJR-42 was hurriedly introduced following the
recent decision by a state Superior Court Judge in Brause v.
Bureau of Vital Statistics that the right to choose one’s
marital partner is a fundamental right, and that, in the absence
of a compelling interest, the state may not discriminate against
gay men and lesbians by prohibiting them from exercising their
right to marry the person of their choice. The court did not
hold that the state must recognize same-sex marriages, but has
given the state the opportunity to prove whether a compelling
interest exists to prohibit same-sex marriages. SJR-42 would
pre-empt the judicial process. Moreover, it would place a
matter of fundamental civil rights — the right to choose one"s
partner — up to a statewide vote, an unseemly and expensive
undertaking that is certain to create needless divisiveness
within the state. All of these are reasons why SJR-42 should be

rejected.

In addition, there is no legitimate reason for the
proposed amendment. Some opponents of equal marriage rights for
gay men and lesbians cite procreation and parenting as "‘reasons
for their position. These individuals completely ignore the
fact that many c”y and lesbian couples have children and are
raising them successfully, while many heterosexual couples do
not have children, and are not required to promise to do so iIn
order to obtain a marriage license. And as a court in Hawaii
recently found, based on the testimony of expert witnesses,

2000 MStreet NW 202 467 4000 ptanC*pfaworg / E-niall
Suite 400 202 203 2672/ Fax http;/Awwv, pfaw.org

Washington DC20036
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the single most important factor in the development of a
happy, healthy and well-adjusted child is the nurturing

relationship between parent and child. . . The sexual
orientation of parents is not in and of itself an
indicator of parental fitness . . . [nor] does [it]

automatically disqualify them from being good, fit, loving
or successful parents. The sexual orientation of parents
is not in and of itself an indicator of the overall
adjustment and development of chilviren. Gay and lesbian
parents and same-sex couples have the potential to raise
children that are happy, healthy and well-adjusted.

Baehr v. MIlka, 1996 WL 694235, *16 (Hawaii Cxr. Court, Dec. 3,
1°96) .

Some opponents of same-sex marriage have also urged
passage of anti-gay-marriage legislation such as SJR-42 on
religious grounds, invoking their views of God and the Bible to
deny equal marriage, rights to gay men and lesbians. But the
only issue here is the institution of civil marriage, i.e.,
whether the state will deny legal recognition to the marriage of
two men or two women. The separate institution of religious
marriage is simply not involved. And just as the First
Amendment of the federal Constitution- prohibits the government
from compelling any religious group to perform a marriage
ceremony between any two people, it prohibits the government
from using the religious beliefs of some to deny equal rights to

gay men and lesbians..

We have been appalled at the efforts that some people in
ti<is country have undertaken to deny gay men and lesbians the
equal right to participate in civil marriage, and at the
vehemence of their rhetoric. Committed, long-term, loving
relationships are a good thing; most of us hope for them and
work toward them, and try to keep them once we have them. If a
gay or lesbian couple seeks to take on the responsibilities and
obligations of civil marriage, the stato should not prevent them
from doing so. Certainly the state of Alaska has no quota on
love or on marriage licenses. Giving legal recognition to the
marriages of gay and lesbian couples will not in any way prevent
other couples from marrying or affect those marriages. Indeed,
the notion that it is necessary to prohibit same-sex marriages
in order to "defend" the institution of marriage is absurd.

sjr-42 has not been proposed In a vacuum. It is part and
parcel of a concerted effort to deny equal marriage rights to
gay men and lesbians across this country, an unwise and unlawful
goal that Alaska should not assist iIn bringing about.
Throughout this state, thousands of gay men and lesbians have
formed loving and committed relationships. They work, they pay
taxes, they contribute to their communities, and many are
raising children, just like heterosexual couples. Nonetheless,
all of these families are denied the legal rights, benefits, and
protections that accompany civil marriage. This is not only



MAR-11-199E3 19:03 PFAW

March 11, 1938
Page 3

unfair and unconstitutional, it i1a significantly harmful to the
families involved. For example, If o.= partner becomes
critically ill, or is taken to the hospital following an
accident, the other partner may be prohibited from making urgent
and necessary medical decisions, or even from visiting his or
her partner in the hospital in the first place. Gay and lesbian
couples generally lack..access to "'spousal’ or "family' health
insurance coverage. They may be denied bereavement or 3ick
leave to care for a partner or child. They cannot inherit
automatically from each other in the absence of a will. The

list goes on and on.

In addition, denying legal recognition to scmo-sex
marriages deprives the children of gay and lIrsbian couples of a
legal relationship with their non-biological parent. This
situation is harmful to the interests of such children, since
the non-biological parent may often find himself or herself
prohibited by third parties (such as teachers, doctors, and
hospitals) from making decisions critical to his or her child"s
health, education or welfare, a particularly dangerous situation
when the other parent ia unavailable. It cannot be denied that
the legal rights and protections that accompany civil marriage
in this country are many and significant.

Indeed, theUnited States Supreme courthas made i1t clear
that marriage is a fundamental federal right,and that a state
may not deprive any individual of the right to marry in the
absence of a compelling state interest. See, e.g., zablocki v.
Redhail, 434 U.S. 374 (1978); loving v. Virginla7~383 U.S. 1
(1967), As the Court stated in Loving, "'[t]he freedom to marry
has long been recognized as one of the vital personal rights
essential to theorderly pursuit of happinessby free men.' 388
U.S. at 12. The proponents of SJR-42 have failed to demonstrate
any legitimate governmental interest that would be served by the

proposed amendment, let alone a compelling one.

SJR-42 1is also unconstitutional because it violates the
Equal Protection Clause of the 14th Amendment of the federal
Constitution, which prohibits a state from denying the equal
protection of the laws to any person. This provision prohibits
a state from.enacting legislation based on animus toward gay men
and lesbians, Romer v. Evans, 116 S. Ct. 1620 (1996), clearly
the true impetus for SJR-42. Like the anti-gay measure struck
down in Romer, SJF-42 "'seems inexplicable by anything but animus
toward the class chat it affects....” 116 3, Ct, at 1627.
Indeed, the fact that the proposal singles out one specific set
of marriages for the discriminatory treatment of non-
recogpnition, as well as i1ts quick introduction following the
COUIT'S preliminary deci .o in Brause, underscore it*

impermissible intent.

i Finally, we urge you to keep in mind that, not long ago,
interracial marriage was prohibited In many states. In
defending Virginia®s "anti-raiscegenaticn” law, which made
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interracial marriage a felony punishable by five years in
prison, a state judge declared that:

"Almighty God created the races white, black, yellow,
malay and red, and he placed them on separate continents.
And but for the interference with his arrangement there
would be no cause for such marriages. The fact that he
separated the races shows that he did not intend for the

races to mix."

Loving v. Virginia, 388 U.S. 1, 3 (1967) (quoting a Virginia
trxal judge).

Our society today considers this argument as clearly
intolerable, only several decades after it was made by a state
court judge. The arguments now being offered in opposition to
same-sex marriage are equally so, born out of the same type of
intolerance, fear end prejudice toward those "different” from
the majority. Our society must aspire to be better than that,
and should not repeat the mistakes of the past. For all these
reasons, we 1."re you to reject SJIR-42.

Thunk you for your consideration of this letter.

Sincerely,

Carole Shields
President

cc: All state legislators

TOTAL P .04
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H aw all's S
By LISA SCHIFFREN

As study after study and vic-
tim after victim testify to the

social devastation of the sexual
revolution, easy divorce and out-

of-wedlock mot:,erhood, mar-
riage is fashionable again.
And parenthood has trans-

formed many baby boomers into
advocates of bourgeois norms.

Indeed, we have come so far
that the surprise issue of the
political season is whether homo-
sexual ““marriage” should be le-
galized. The Hawaii courts will
likely rule that gay marriage is
legal, and other states will be
required to accept those mar-
riages as valid.

Considering what a momen-

tous change this would be — a
radical redefinition of society’s
most fundamental institution —

there has been almost no real
debate. This is because the prem-
ise is unimaginable to many, and
the forces of political correctness
have descended on the discus-
sion, raising the cost of opposi-
tion.

But one may feel the same

tep tow ard

affection for one’s homosexual
friends and relatives as for any
other, and be genuinely pleased
for the happiness they derive
from relationships, while oppos-
ing gay marriage for principled
reasons.

‘““Same-sex marriage” is inher-
ently incompatible with our cul-
ture’s understanding of the insti-
tution. Marriage is essentially a
lifelong compact between a man
and a woman committed to sexu-
al exclusivity and the creation
and nurture of offspring.

For most Americans, the mari-
tal union — as distinguished
from other sexual relationships
and legal and economic partner-
ships — is imbued with an aspect
of holiness. Though many of us
are uncomfortable using reli-
gious language to discuss social
and political issues, Judeo-Chris-
tian morality informs our view
of family life.

Though it is not
mention it, what
deo-Christ;an tradition has to
say about homosexual unions
could not be clearer. In a diverse,

polite to
the Ju-

g ay m

open society such as ours, toler-
ance of homosexuality is a neces-
sity.

But for many, its practice de-
pends on a trick of cognitive
dissonance that allows people to
believe in the Judeo-Christian
moral order while accepting, of-
ten with genuine regard, the dif-
ferent lives of homosexual ac-
guaintances. That is why, though
homosexuals may believe that
they are merely seeking a small
expansion of the definition of
marriage, the majority of Ameri-
cans perceive this change as a
radical deconstruction of the in-
stitution.

Some make the conservative
argument that making marriage
a civil right will bring stability,
an end to promiscuity and a
sense of fairness to gay men and
women. But they miss the point.

Society cares about stability in
heterosexual unions because it is
critical for raising healthy chil-
dren and transmitting the values
that are the basis of our culture.

W hether homosexual relation-
ships endure is of little concern

etters

arriage

to o fa

to society. That is also true of
most childless marriages, harsh
as it is to say. Society has wisely
chosen not to differentiate be-
tween marriages, because it
would require meddling into the
motives and desires of everyone
who applies for a license.

In traditional marriage, the tie.

that really binds for life s
shared responsibility for the chil-
dren.

A small fraction of gay couples
may choose to raise children to-
gether, but such children are
offspring of one partner and an
outside contributor. What .rill
keep gay marriages together
when individuals tire of each
other?

Similarly, the argument that
legal marriage will check promis-
cuity by gay males raises the
gquestion of how a ‘‘piece of
paper” will do what the threat of
AIDS has not. Lesbians seem to
have little problem with monoga-
my, or the rest of what consti-
tutes "domestication,” despite
the absence of official status.

Finally, there is the so-called

r for U

S

fairness argument. The govern-
ment gives tax benefits, inheri-
tance rights and employee bene-
fits only to the married. Again,
these financial benefits exist to
help couples raise children. Tax
reform is an effective way to
remove distinctions among earn-
ers.

If the American people are
interested in a radical experi-
ment with same-sex marriages,
then subjecting it to the political
process is the right route. For a
court in Hawaii to assume that it
has the power to radically rede-
fine marriage is a stunning abuse
of power.

To present homosexual mar-
riage as a fait accompli, without
national debate, is a serious po-
litical error. A society struggling
to recover from 30 years of weak-
ened norms and. broken families
is pot likely to respond gently to
having an institution central to
most people’s lives altered.

0 Lisa Schiffren was a speechwriter
for Vlca President Dan Quayle.
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