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jANiCE GK&GG LtiV3f 
b34 b t h  S t r e e t  

J u n e a u ,  A l a s k a  99801

March 24, 1998

Dear  L e g i s l a t o r :

I  w r i t e  t o  i n f o r m  you o f  y e t  a n o t h e r  A la s k a n  v o t e r  who u r g e s  
you t o  aban d on  y o u r  e f f o r t s  t o  amend o u r  c o n s t i t u t i o n  t o  l i m i t  
t h e  r i g h t  t o  m a r r y .  F u r t h e r ,  1 u r g e  you t o  u se  y o u r  p o s i t i o n  t o  
l e g i s l a t e  f o r  t h e  good o f  o u r  s o c i e t y ,  r a t h e r  t h a n  t o  
d i s c r i m i n a t e  a g a i n s t  t h o s e  whose c o r e  f a m i l y  v a l u e s  do n o t  
c o i n c i d e  w i t h  y o u r  own. I s p e a k ,  o f  c o u r s e ,  o f  t h e  e f f o r t  t o  
c o n s t r u c t  a c o n s t i t u t i o n a l  b a r r i e r  t o  m a r r i a g e  b e tw e e n  two p e o p l e  
o f  t h e  same g e n d e r .

I e n j o y  t h e  p r i v i l e g e s  o f  m a r r i a g e .  I t  e n r i c h e s  my l i f e  
e n o rm o u s ly  t o  s h a r e  t h e  c o m p a n io n s h ip  and  lo v e  o f  my d e a r  
h u s b a n d ,  t o  r a i s e  o u r  c h i l d r e n  t o g e t h e r ,  and t o  know t h a t  he  and  
I c an  a n d  w i l l  t a k e  c a r e  o f  e a c h  o t h e r  -  p h y s i c a l l y ,  e m o t i o n a l l y ,  
f i n a n c i a l l y ,  and  l e g a l l y  -  t h r o u g h  t h e  v a r i o u s  c h a l l e n g e s  i n  o u r  
l i v e s .  Not  a l l  my f r i e n d s  a r e  so  f o r t u n a t e .  Who am I ,  and  who 
a r e  you, t o  p a s s  ju d g m e n t  on t h e  v a l i d i t y ,  b e a u t y ,  and m e r i t  o f  a 
l i f e l o n g  commitment b e tw e e n  two c a r i n g  i n d i v i d u a l s ?

The p r i v i l e g e s  o f  m a r r i a g e  i n c l u d e ,  among o t h e r  t h i n g s ,  t h e  
r i g h t  t o  b e  t r e a t e d  a s  n e x t  o f  k i n  when i l l n e s s  and  d e a t h  s t r i k e ,  
t h e  r i g h t  t o  c o v e r  my s p o u s e  on my h e a l t h  i n s u r a n c e ,  and t h e  
r i g h t  t o  an equ.-5 c a b l e  d i s t r i b u t i o n  o f  p r o p e r t y  s h o u l d  my m a r r i a g e  
end i n  d i v o r c e .  The o b l i g a t i o n s  a r e  l a r g e l y  f i n a n c i a l .  I became 
f i n a n c i a l l y  o b l i g a t e d  f o r  many e x p e n d i t u r e s  made b y  my s p o u s e ,  
and we e a c h  have  an o b l i g a t i o n  t o  s u p p o r t  t h e  o t h e r  upon 
s e p a r a t i o n ,  d e p e n d i n g  on t h e  c i r c u m s t a n c e s .  I f a i l  t o  s e e  any  
r a t i o n a l  b a s i s  f o r  p e r m i t t i n g  t h e s e  r i g h t s  and  o b l i g a t i o n s  t o  
a t t a c h  o n l y  t o  t h e  commitment o f  a h e t e r o s e x u a l  c o u p l e .

From a s t r i c t l y  a d m i n i s t r a t i v e  v i e w p o i n t ,  why would a 
g o v e rn m e n t  op p o se  g i v i n g  l e g a l  r e c o g n i t i o n ,  w i t h  t h e  a t t e n d a n t  
r i g h t s  a nd  o b l i g a t i o n s ,  t o  two i n d i v i d u a l s  who f r e e l y  c h o o se  t o  
l o v e  and  s u p p o r t  e ac h  o t h e r ?  I t  makes good a d m i n i s t r a t i v e  and 
f i n a n c i a l  s e n s e  f o r  t h e  g o v e rn m e n t  t o  e n c o u r a g e  r e l a t i o n s h i p s  
w here  t h e  i n d i v i d u a l s  a r e  l e g a l l y  o b l i g a t e d  t o  p r o v i d e  s u p p o r t  t o  
e a c h  o t h e r .  I t  e a s e s  t h e  g o v e r n m e n t ' s  b u r d e n .

From a m o r a l ,  r e l i g i o u s ,  o r  e t h i c a l  v i e w p o i n t ,  t h e  i s s u e s  
become more c o m p l i c a t e d .  Some b e l i e v e  t h a t  t h e y  a r e  p r o v i d i n g  
m o r a l  l e a d e r s h i p  by a t t e m p t i n g  t o  e n s u r e  t h a t  two p e o p l e  o f  t h e  
same g e n d e r  c a n n o t  m a r r y .  But  t r u e  l e a d e r s h i p  r e q u i r e s  o p e n in g  
o n e ' s  m ind  t o  more t h a n  o n e ' s  own n a r r o w  l i f e  e x p e r i e n c e .  T rue  
l e a d e r s  e x am ine  t h e i r  own m o r a l s  and  b e l i e f s ,  l i s t e n  t o  t h e



e x p e r i e n c e s  o t  o t h e r s ,  a n d  r e e v a . u a t e  what  i s  r i g h t .  T h i s  t y p e  
o i  r e e x a m i n a t i o n  o t  s o c i e t a i  b e l i e f s  e v e n t u a l i y  b r o k e  down c o r e  
f a m i l y  v a l u e s  su c h  a s  s e g r e g a t e d  s c h o o l s ,  p r o h i b i t i o n  o t  m a r r i a g e  
b e tw e e n  b l a c k s  and w h i t e s ,  p r o h i b i t i o n  on women v o t i n g ,  and  many 
o t h e r  fo rm s  o t  d i s c r i m i n a t i o n .

As a l e g i s l a t o r ,  you have  a c h o i c e .  You can  u s e  your  power 
and  e n e r g y  t o  d i v i d e  o u r  s t a t e ,  h u r t  o u r  p e o p l e ,  and p r o h i b i t  
some o f  o u r  c i t i z e n s  from e n j o y i n g  t h e  f u n d a m e n ta l  r i g h t s  (and 
d u t i e s )  t h a t  accompany a m a r r i a g e .  A l t e r n a t i v e l y ,  you can t a k e  
t h e  t r u l y  c o u r a g e o u s  s t a n d  t h a t  s u p p o r t s  c o m m it ted ,  monogamous 
r e l a t i o n s h i p s  i n  which  two i n d i v i d u a l s  c a r e  f o r  e a c h  o t h e r ,  by  
s u p p o r t i n g  t h e  l e g a l  r e c o g n i t i o n  o f  s u c h  r e l a t i o n s h i p s .

I f  you c a n n o t  a c t i v e l y  s u p p o r t  s u c h  a new c o n c e p t  o f  
m a r r i a g e ,  t h e n  a t  l e a s t  f o l l o w  t h e  g u i d e l i n e  " F i r s t ,  do no h a rm ."  
P l e a s e  abandon  a l l  e f f o r t s  t o  amend o u r  c o n s t i t u t i o n  t o  p r o h i b i t  
s a m e - s e x  m a r r i a g e .

S i n c e r e l y



‘ Marcia Mulloy 
8536 Steep Place 
Juneau. Alaska 99801i

April 1, 1998

Senator Loren Leman 
State Capitol 

: Room 115 
Juneau. Alaska 99801-1182

■ Dear Senator Leman.

First, let me state I am opposed to SJR-42. It is completely at odds with the democratic 
principles this country was founded on to amend a state constitution in order to abridge the 
rights o f  any group of citizens. Let me remind you, w e are citizens. A constitutional 
amendment to deny rights to citizens sets a dangerous precedent. Remember the ad?o'j about 
stones and glass houses.

Apparently, the possibility that the sate will not be abh to demonstrate that it has a compelling 
interest to justify denial o f marriage rights to homosexuals is what motivates your push for 
SJR-42; Consider this: The state has no compelling interest because it cannot be demonstrated 
that homosexual marriage will have a negat’ e impact on any aspect o f  the government, the 
economy, or the daily life o f  U. S. and Alaska citizens. Oh the other hand, creating unnecessary 
legislation and fostering hatred have obvious negative impacts on the sate economy and all our 
lives. Specifically. I would ask, how  do you justify that?

Now. let me uke your points individually. Firstly, you argue chat, thus far, no sate in the 
union allows same sex marriages and the federal government defines marrige as consisting of a 
union o f only one man and one woman. I would respond: Alaska is known for its tendency to 
buck the system. Alaska is currently at odds with the feds over environmental issues (This is a 
perpetual source o f discord between Alaska and the federal government, is it not?) and the 
management o f subsistence rights. There is no sign that Alaska is willing to back down. The 
feds will have to force the sate to the mat. You are not protesting Alaska's combative stance in 
these matters. In fact, I believe you encourage it. Therefore, it is dishonest to use this particular 
complaint as an argument in favor o f  a constitutional amendment to ban same sex marriage.

Secondly, you argue that by force o f natural law, marriage must remain an institution that 
recognizes only the relationship between one man and one woman. Natural law is not at the 
foundation o f the laws that govern this country. Laws are not created by instinct. Laws are not 
based on the same forces that govern the behavior o f apes or chimpanzees. Humans developed 
powers o f reason to transcend a few o f the more limiting aspects of animal behavior.
Civilization depends upon the capacity for intelligent thought and the willingness to accept 
differences. This only becomes a burden when government derides it doesn't want citizens to 
think for themselves. Remember the governments around the world that have historically



: preferred that their citizens not think for themselves. Is this what you want for this country? If 
: so. SJR-42, which is bound to have repercussions outside Alaska, is a good first step.

' Finally; the argument which maintains that allowing homosexual marriage would open the 
floodgates o f demand for marriages that involve legalizing Incestuous relationships and bestiality 
is simply ridiculous. I suppose they serve well as a red flag to wave in front o f the faces of the 

: religious fundamentalists who are by and large the main support o f the movement to suppress 
; • and/or destroy everything that appears foreign to them. Gays are the tip o f the iceberg and as 

such are also the first line o f  defense. Wouldn't it be ironic if  by limiting the rights o f  gays you 
| were ultimately to limit your own?

In spite o f your arguments, and without any ado at all, the Senate has seen fit to unanimously 
! approve SCR. 25, requesting the courts to resolve this matter and making SJR-42 a superfluous 

piece o f legislation.

In light o f these above considerations, how do you. who represent yourself as a responsible 
; member o f a responsible government, justify support for SJR-42?
i

Sincerely,
. Marcia Mulloy

cc: All Alaska Legislators



A P R IL  2, 1998 OPPOSITION TO  SJR-42

C a n  Y o u  H e a r  t h e  C a l l  t o  V i o l e n c e ?

Delta Junction.
April 1,1998.
Testimony for 42.

Baptist pastor passionately declares ‘the Bible says homosexuals 
should be stoned to death.’ Then continues, ‘and we should add 
people who live together without being married.’

Can’t you hear it? I t ’s a call to violence. Clear and simple and with the authority o f God 
implied in it.

This kind of violent rhetoric can be all it takes for already-violent people to lash out against gay and 
lesbian citizens.

This kind of violent rhetoric can be the last straw that leads someone to feel overwhelmed enough to 
commit suicide. Not because they’re gay, but because they despair of life when they’re so condemned 
by so many.

This is not imaginary fear o f violence. In states where statewide anti-gay ballot campaigns have raged, 
violence against homosexuals —  and against those perceived to be homosexual whether they in fact 
were or not —  rose dramatically. For example:

From January 1992 to early December 1994, a total of 151 known anti-gay 
murders were reported to gay victim assistance groups nationwide. This includes 
59 murders in 1994; 62 in 1993; and 30 in 1992. “One way to look at this data,” 
said the letter to Janet Reno, “is that in the years since anti-gav initiatives 
emerged on the 'xene in Oregon. Colorado. Idaho and Maine, and made national 
headlines. aati-gav murders have almost doubled.”

“In 1992, the Lesbian Community Project in Portland, OR, tallied 968 incidents 
of anti-gay violence, more than any other gay victim service agency in the U.S. 
in that year. Measure 9, defeated by voters, was introduced in Oregon in 992 by 
the Oregon Citizens Alliance and included sensatinnalistic rhetoric such as 
bestiality and other homosexual “perversities.” Hattie Mae Cohen, a lesbian, 
and Brian Mock, a gay man, were killed when their home in Oregon was 
firebombed during the 1992 ballot battle.”

[Excerpts = letter from National Gay Lesbian Task Force to Attorney Genera]
Janet Reno in Decemberl995.]

Alaskan legislators — only you can stop this kind of violence from starting in A laska. If SJR 42 
goes to the ballot, no one can stop it. The call to violence is sounding already. Please -  leave the 
marriage debate in tne courts. Leave the religious debate in the churches. There’s no need to 
prematurely pass a bill that you know endangers innocent people. Vote no on SJR-42.

Sara Boesser Board member Committee for Equality Box 34202 Juneau 99803



Lisa Penalver 
1166 Skyline Drive 

Fairbanks, AK 99712, 
(907) 457-1458 

e-mail, pen-art@mosquitonet.com

Senator ! 
State Capitol, Roc 
fax 907-465-3^10

3/31/98

Room 115, Juneau, Alaska 99801-1182.

Dear Senators;,

I urge you to oppose SJR 42, which would amend the state constitution to 
narrowly define the marriage contract as only valid if between a man and a woman 
and which would invalidate commitments between people of the same gender.

I understand that some of you have trouble with the very concept of 
homosexuality:- and to those of you who do - please realize that you are overlooking 
the fact that a marriage is far MORE than mere sex!! A marriage is about commitment, 
about LOVE - about openly accepting responsibility for another person - in front of 
family, friends, ithe community, God and everyone. Surely, many of you are more 
comfortable among people of your same gender; and you can probably think of people 
of the same gender (including relatives) of whom you could say you feel fondness 
(perhaps love?). It may be cliche, but Jove knows no bounds... I fail to see how it is in 
the interests o flh e State to interfere with the acceptance of such personal 
responsibility. This resolution is a blatant attempt to discriminate against the committed 
gay couples in our communities.

In response to the argument that acceptance of same-gender couples is 
“undermining the integrity of the family" - you should really be looking at the refusal of 
heterosexual men to accept that very responsibility you are trying to impede with this 
bill. The breakdown of the family has far more to do with older men having sex with 
much younger girls , then abandoning their offspring - WITH NO NEGATIVE 
REPERCUSSIONS from society (heck, THAT’S not illegal, is it!). Stop trying to shift the 
blame away from the truly culpable, and please stop trying to scapegoat those who are 
different from yourselves.

As Alask'ans, we believe strongly that the government should not be meddling 
in ihe very private and intimate realm of a person’s choice of life partner. Surely the 
Legislature has better things to do than to try to tell us who we can love and live with?l 
If you infringe the privacy rights of this group, you will undermine everyone's rights!

I worry that if such a resolution were to pass, we would soon be seeing bans on 
cross-religious marriages, and on interracial marriages - it will never end! If we allow 
discrimination against one group, we grant permission to restrict the freedoms of any 
other group who may fall out of political favor! I find this resolution highly offensive.

Please oppose this SJR #421 Alaska does NOT need a Gay Disc imination 
Amendment!

incerely,

Lisa Penalver
CC: All Alaska Leaislators

mailto:pen-art@mosquitonet.com


M a rc h  3 1 ,  1 998

I 'm  w r i t i n g  y o u  b e c a u s e  I 'm  h a u n te d  b y  t h e  n ew s s t o r y  w h e re  
y o u  s a i d  y o u r  l o n g - t i m e  a i d ,  J o e ,  h a d  d i e d  -  a n d  t h a t  h e  w as 
a  g a y  roan .

I  f e e l  f o r  y o u r  l o s s .

W hat h a u n t s  me i s  t h a t  I  c a n ' t  g e t  i t  o u t  o f  my .h ead  t h a t  
J o e ' s  l a s '- ,  d a y s  a n d  w e e k s  w e re  f u l l  o f  a n t i - g a y  d i s p a r a g e m e n t  
( d u e  t o  t h e  m a r r i a g e  b i l l ) .  I t  p a i n s  m e.

I t  p a i n s  me b e c a u s e  i t  r u b s  t h e  l i f e l o n g  w o u n d  we a s  g a y  
p e o p l e  s u f f e r  o v e r  a n d  o v e r  w h e n e v e r  o t h e r w i s e  g o o d  p e o p l e  
s t a b  o u r  h e a r t s  w i t h  t h e i r  m i s i n f o r m a t i o n  a n d  
m i s u n d e r s t a n d i n g s  a b o u t  u s .

I f  t h i s  g o e s  t o  t h e  b a l l o t ,  p e o p le  w i l l  d e m o n iz e  u s .  You know  
t h e y  w i l l .  And b e c a u s e  y o u  knew  J o o ,  y o u  know  we d o n ' t  
d e s e r v e  t h a t .

I  h a v e  t o  b e l i e v e ,  so m e w h ere  i n  y o u r  h e a r t ,  y o u  c a n  s e e  t h e  
w isd o m  o f  n o t  s e n d i n g  t h i s  t o  t h e  b a l l o t  b e f o r e  t h e  c o u r t s  
g e t  t h r o u g h  w i t h  i t .  You c o u ld  s a v e  s o  m any o f  u s  s o  m uch 
e m o t i o n a l  -  a n d  l i k e l y  p h y s i c a l  -  d am ag e  i f  y o u  w o u ld .

I  h a v e  t o  b e l i e v e  y o u  c a n  f i n d  t h e  c o u r a g e  t o  v o t e  n o  o n  42 
e v e n  i f  y o u  c o m p l e t e l y  o p p o s e  o u r  m a r r i a g e .  Y ou d o n ' t  h a v :  co 
l e t  j u s t  o n e  j u d g e  d e c i d e  -  y o u  c a n  d o  a s  t h e  t e s t i f i e r  a t  
S e n a t e  F i n a n c e  s a i d :  s e n d  i t  t o  t h e  S u p re m e  C o u r t  a n d  l e t  
f i v e  j u d g e s  d e l i b e r a t e  i t .  A f t e r  t h e y  d e c i d e ,  y o u  c a n  r e ­
e v a l u a t e  y o u r  o p t i o n s  i f  n e e d  b e .

B u t  p l e a s e ,  f o r  now , s a v e  u s  f ro m  t h i s  b a l l o t  i s s u e .  I f  y o u  
c a n  l e a d  o n  t h i s ,  o t h e r s  w i l l  f o l l o w .  P l e a s e  -  l e a d  :- tla .:k a  
aw ay  f ro m  t h i s  d i v i s i v e  & e v e r  30 p a i n f u l  d e b a t e .

T h a n k  y o u ,

J u n e a u  c i t i z e n  o f  A la s k a

D e a r  S e n a to r  T a y l o r ,

c o p ie s :  a l l  l e g i s l a t o r s



A l a s k a  P u b l i c  C a m p a i g n s  a n d  M e d i a  C e n t e r
1026 W. 4th Avenue, Suite 210 • 907.276.3653 voice • 907.276.9654 • akmedia@alaska.net

1 April 1998

Senator Loren Leman 
State Capitol. Roon, 115 
Juneau, Alaska 99801-1182 
907.465.3810 fax

Senator Leman:

Consider these comments in opposition to Senate Joint Resolution 42, a pathetic and mean-spirited bill which I under­
stand you have shepherded toward tomorrow's Finance Committee vote Certainly there are more important issues fac­
ing Alaska residents today than this useless bill. The legislative maiority does not need a role in the sexual lives of your 
constituents. I can only guess you have lost sight of legislative priorities people in your district really care about, namely.

1) Cnildren and women are experiencing a rate of violence in Alaska at several times the national average Here is a 
family issue SJR 42 fails to address

2) Workers who helped build the test facility at AmchiUa in the late 1960s and early 1970s are dying cancer. What does 
SJR 42 do to help them?

3) The legislature is currently considering several bills which will seriously compromise the viability of our state's second 
largest industry fishing Water quality degradation (HB 51), forced spruce beetle logging (HB284) and gutting the Alaska 
Coastal Management regulations (HB 28) are oi much greater concern to your constituents than who is married to 
whom

4) Subsistence Alaska Native preference tor ush and game in times ot shortage should be a basic human right Non- 
Native fishing and hunting should be an allocation issue and provided for only when resources are plentiful.

5) Diversification of the state's lagging economy We must find sustainable economic solutions for employment of 
Alaska residents when the oil runs out - or when the oil companies go elsewhere I hope that day comes soon

I'H li l/ n  fr\ l / n n m  t i rh n t  r-si i r n n r n  C  ID  Ar ) n n rw n p  n n m  tH n t th /“\ C n n n f n  hnr> i in n m m n i  mil# n n n rn t fJ ’v f  CY^D U #hm h i irrtryr* n

mailto:akmedia@alaska.net


D r. M arjorie V. F ields 
2960 G lacierw ood D riye 

Juneau , AK 99801

M arch 24, 1998

TO: S enato r Loran Lem an FAX 465-3810

FROM : M arjorie  F ields 

RE: SJR 42

I am  o p p o sed  to the  bill d e fin in g  m arriage  for citizens o f A laska.

T h is bill c learly  v io la tes p riv acy  righ ts, w ith  g o v ern m en t in tru d in g  in to  
p riv a te  lives. T his is not an issue  for leg islation : the o rig ins of hom osexuality  
are  cu rren tly  being  s tu d ied , revealing  m ore  an d  m ore ev idence  th a t it is 
b io logical in n a tu re . Is the leg isla tu re  now  h y in g  to m an d a te  how  bio logy is 
su p p o se d  to w ork?

In a d d itio n , leg islative  action  on this m a tte r  is c learly  re d u n d a n t. T he Senate 
has a lread y  req u ested  the courts  to resolve the issue  o f legal m arriage.



'■Jo jA  U $ f i l '& r*r
State Capitol, Root 
fax 907-465-3810

Dr. Marc Dumas, M.D.
1166 Skyline Drive 

Fairbanks, AK 99712, 
(907) 457-1458 

4/1/98

Room 115, Juneau, Alaska 99801-1182.

Dear Senator^,

I recommend you please withdraw SJR 42, which would amend the state
constitution to (narrowly define the marriage contract as only valid if between a man 
and a woman,jand which would invalidate commitments between people of the same 
gender. I cannot believe you have nothing better to do than to try to interfere in private 
matters that have nothing to do with you or matters of the State!

unanimously approved SCR 25, urging a speedy appeal of the Brause-Doogan 
case)? Since the Senate already has requested the courts to resolve this matter, what 
do you thinK will be gained from legislative action on this issue at this time?

I
2) This is a Civil Rights issuel Why would you promote SJR-42, which only serves to 
violate both the' privacy rights and the inherent equal rights of all citizens of the state of 
Alaska?!

3) Finally, I respectfully request that SJR 42's sponsors and supporters respond to this 
letter, answering the questions I have raised here.

I live in Alaska because Alaskans believe strongly that the government should 
not be meddling in people’s personal lives. Surely the Legislature has better things to 
do than to try toitell us who we can marry?! If you infringe the privacy rights of this 
group, you will undermine everyone's rights. Next, you’ll be picking on immigrants and 
Jews!

Enough is enoughl Get back to the real work you were sent to Juneau to do - 
Stop trying to make yourselves look good by “solving “ imaginary problems You are 
right about one thing - there exist corrupting influences in society. This hate- 
mongering bill is a perfect example.

Please oppose this SJR #42! Alaska does NOT need a Gay Discrimination 
Amendment! •

i

1) What purpose do you believe SJR 42 serves? (Especially now that the Senate has

Marc Dumas, M.D.
CC: All Alaska Legislators



Senator Loren Leman, 
State Capitol, Room 115, 
fax 907-465-3810

Lisa Penalver 
1166 Skyline Drive 

Fairbanks, ?K 99712, 
(907) 457-1458 

e-mail, pen-art@mosquitonet.com
4/1/98

Juneau, Alaska 99801-1182.

Dear Senators,

I urge y 
claims - some

ou to oppose SJR 42, The Gay Marriage Ban. i have heard outrageous 
to the effect that if we allow gays to marry, what is to stop incestuous 

marriages?! Give me a break! - i have never heard of any group promoting in ces t, 
and Gays certjainly do NOT!! This bill is clearly an attack on a group of law-abiding, 

ax-paying citizens - simply because they ara different. I am convinced 
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CC: All Alaska Legislators
isa Penalver

mailto:pen-art@mosquitonet.com


Patrick: Cahill 
P.O. Boh 60B13 
Fa i rbanks ,  RK 9978 6

Rpril 1, 1998 

Dear  S e n a to r  Leman,

I w ish  to  r e g i s t e r  m y  b e l i e f  t h a t  SJR-42 is n o t  in t h e  b e s t  i n t e r e s t  o f  

t h e  p e o p le  o f  Alaska. The s e n a t e  is t ry in g  to  a l t e r  th e  S t a t e
i

Co n s t i tu t io n  a g a in s t  a  m in o r i ty  p e o p le  w h o  h a u e  d o n e  no h a rm  to  t h e
»

public good .  The C o n s t i tu t io n  w a s  m a d e  to  he lp  p r o t e c t  a  m inor i ty  

w h o s e  b e l ie f s  a r e  c o n t r a r y  to  t h e  m a j o r i t y .  Let t h e  c o u r t s  s e t t l e  th e  

q u e s t io n  o f  s a m e  se x  m a r r i a g e .

Thank Vou,

P a t  Cahill



P 0  Box 90122
Anchorage. AK 99508
March 31.1998

Senator Loren Leman 
State Capitol, Room  115 FAX: 1-907-465-3810
Juneau, AK  99801-1182 

Dear Sena.or Leman:

For the following reasons, I am opposed to SJR-42.

Marriage is a matter of individual personal decision; it is the most important personal 
commitment that two people can make. If a gay couple wants to get married and take 
responsibility for each other for better or worse, in sickness and in health, why should the state 
Interfere?

Marriage is best understood as a relationship of emotional and financial interdependence 
between two people who make a public commitment. Making a commitment to a life-long 
relationship is a fundamental human need that should not be denied to anyone. Adults should 
be free to make a commitment to the person with whom they wi6h to spend their life; 
government should not interfere in these peisonal matters.

In America, religious and dvil marriage are separate institutions. The state should not 
dictate which marriage any religion performs or recognizes, just as religions should not dictate 
who gets a civil marriage license from the state. Same-sex marriage is about the freedom to 
have a civil marriage license issued by the state, not a religious ceremony in a church. Civil 
marriage is a basic human right and an individual personal decision.

Now that you know where I stand on SJR-42, I have two questic which I would like 
answered by you. For the record, please provide a written response.

1) What purpose do you believe SJR-42 serves since the Senate has unanimously approved 
SCR -25  which urges a speedy appeal of the Brause-Dugan case?

2) A s SJR-42 only serves to violate both the privacy rights and the inherent equal rights of ai: 
citizens of the state of Alaska, why are you pushing and supporting it?

Most sincerely,

Thom as U. Rachal, Jr.

Copy to; All Alaska Legislators



P O  Box 90122
Anchorage, AK 99509
March 31,1998

Senator Loren Leman
State Capitol, Room  115 FAX; 1-907-465-3810
Juneau, A K  99801-1182

Dear Senator Leman:

I am opposed to SJR-42 for the following reasons.

A  couple deeply in love wants to marry. A  simple, unremarkable desire. But an impossible 
one. no matter how committed that couple Is to a future together, tf the Individuals are two 
women or two men.

Gay people are moved by the same mix of personal, economic, and practical reasons for 
marriage as other people: marriage has social and emotional significance, with the opportunity 
for support of public declarations of love and commitment, and It Is the sole source of important 
legal and econom ic protections that can be essential in times of crisis.

Only marriage ensures Social Security, Medicare, and veterans benefits for a spouse. Only 
marriage automatically grants the right to make emergency medical decisions for a spouse and 
a ccess  to hospital em ergency and intensive care units. Only marriage assures the right to 
choose a final resting place for a deceased spouse, take bereavement leave, and inherit 
automatically in the absence o f a will. Child custody frequently is denied for gay parents simply 
because they are not married. There are hundreds of legal rights and responsibilities that civil 
marriage affords.

Now that you know where I stand on SJR-42, I have two questions which I would like
answered by you. For the record, please provide a written response.

1) What purpose do you believe SJR-42 serves since the Senate has unanimously approved
SCR -2 5  ,/hich urges a speedy appeal of the Brause-Dugan case?

2) A s  SJR-42 only serves to violate both the privacy rights and the Inherent equal rights of all 
citizens of the state of Alaska, why are you pushing and supporting it?

Copy to: All Alaska Legislators



\ t

Senator Jxircn Leman 
State Capital, Room 115 
Juneau, Alaska 99801-1182

Dear Senator Lcmun,

1 am writing, to urge you to reconsider your position on SJR-42. It is a divisive bill that is 
based on fear and ignorance.

There is room for all o f us in tfiis state to live our 6'wnliVeS according to who we are as 
individuals. What qualifies you to restrict the expression o f love, respect and personal 
responsibility in my partnership? What benefit would it serve? Jt seems Jo me that wc 
need MORE love and respect in this world, rather than less.

Mahatma Gandhi said that truth and justice will always prevail. Do you disagree that we 
all arc equally worthy o f respect? Your actions indicate that you arc on advocate o f 
discrimination.

If you arc so convinced o f the morality o f your position, why arc you afraid to have it 
scrutinized by the courts? The courts are the appropriate arena for a determination of 
truth und justice.

Please serve the Alaskans who elected you and revoke SJR-42. It is in the best interest o f 
all Alaskans to insist upon a Constitution that upholds equality for all.

I would apprcciutc a response to the questions that I have raised,

Respectfully.

March 31,1998

Susan Galcrcave 
P.O. Box 212 
Ester, Alaska 99725 
ftsmg@uaf.edu

cc: All Alaska Legislators

i t

mailto:ftsmg@uaf.edu


RR1 Box 519-A 
Walpole, NH 03008
(603) 756-3867 
March 13,1998

I’m temporarily out of state and thus wa  ̂horrified to learn that 
Alaskans were considering an anti-gay marriage amendment. While 
we're at it, why don’t we ban all those who walk to the tune of a 
different drummer... Libertarians, yoga practitioners, “greenies,” 
poets.... Get real! Who on Earth does banning gay marriages benefit? 
This proposal is a loser from all angles. In my 22 years of residency 
I’ve been proud of the fact that we Alaskans could tolerate our 
neighbors, no matter who they were or what they did, so long as 
they didn’t Infringe on our own rights to our own pursuits. Isn’t that 
what the founding fathers of our nation were declaring In the 
Constitution? How could we pass such an amendment and remain 
true to the Intent of tills hallowed document? We Alaskans have 
always upheld those self-evident truths tr> a greater degree than the 
citizens of any other state of which I’m aware. Why tarnish our 
reputation with such an Idiotic, Intolerant amendment? Let’s not 
restrict the pursuit of happiness to a privileged group! Let’s live and 
let live. And get off the backs of a class of citizens that deserves our 
respect as much as any other!

Sincerely,

D e a r  E d ito r :

Ed Ash mead

t



P.O. Box 84680
Fairbanks, AK 99708
March 31,1998

Senator Loren Leman 
State Capitol, Room 115 
Juneau, AK 99801-1182

Dear Senator Leman,

I am AGAINST S JR  42.

This is an important issue for me and my family. Our wonderful daughter came out to us 
when she was 21. It was then that my husband and I began our education on society's 
fear, hatred, and discrimination against gays. Our daughter has to expend an enormous 
amount o f energy hiding a part o f  who she is so that she can be safe, healthy and 
prosperous in this society. She is now 31 and we have been active in PFLAG since 1991. 
We have received death threuls and nas phone calls just because we support our 
daughter and other gays who should have the same rights, privileges and protection as 
any other citizen. Just because our daughter loves another woman and plans to remain 
with her for the rest o f her life. She should be able to publicly acknowledge this love and 
this relationship through marriage just as straight people.

Putting this constitutional amendment before the public will generate more hate and hurl 
feelings I have seen the rhetoric put out by the Christian Coalition to support SJR 42 
and it is very hurlful and insulting. I too am a Christian and resent this type o f talk.
Cc aid we serve the same loving Heavenly Earner? T know many who support this 
amendment are good people. If  these supporters had a loved gay family member who 
they know to be u good, capable, giving person, I'm sure they would see this bill and the 
implications differently.

Sincerely, ' Y l ^
Nancy Kailing vJ o
(.mother o f  a lesbian daughter, retired elementary school teacher with 17 years o f  service 
in the Fairbanks North Star Borough School District, UAF graduate student in 
Community Psychology, president o f PFLAG Fairbanks, deacon in the Presbyterian 
Church, etc.)

cc: All Alaska Legislators



PartflU, Futifiet andFfkfldi •/ LeUwm and Cm • Fairbanks •
 'TO^oxWWO*

Fairtiankt, A K  98708 
8-miJI: pfI«g®mo»qutton*tcom 

phon*: (907)45P -FLA G

March 31,1998

S e n a to r  L o re n  L em an  
S ta te  C a p ito l, R o o m  115 
Ju n e a u , A K  9 9 8 0 1 -1 1 8 2

D e a r  S e n a to r  L em an ,

PFL A G  N a tio n a l, m an y  o th e r  n a tio n a l, s ta te , an d  lo ca l o rg an iz a tio n s  an d  m any  in d iv id u a l 
U .S . c it iz e n s  h a v e  s ig n ed  the m arr ia g e  re so lu tio n  as fo llow s:

THE MARRIAGE RESOLUTION
B ecau se  m a rr ia g e  is a  b asic  h u m an  rig h t and  an  in d iv id u a l p ersonal ch o ice , 

R iiS O L V L D , th e  S ta te  sh o u ld  n o t in te rfe re  w ith  sam e-g en d e r co u p les  w h o  ch o o se  to  
m a rry  an d  sh a re  fu lly  an d  eq u a lly  in the  rig h ts , re sp o n sib ilitie s , an d  co m m itm e n t o f  civ il

m arriag e .

P FLA G  F a irb an k s  h as  o v e r 50  h o u seh o ld s  as m em b ers  an d  has m an y  o th e r fa ir-m in d ed  
in d iv id u a ls  as friends. W e su p p o rt th is  m a rr ia g e  re so lu tio n  an d  a re  AGAINST SJR 42!!
S in c e re ly , rY io>uy^. Id tiJ '-—•- 
N an cy  R a ilin g  0  
P F L A G  F a irb a n k s  P re s id e n t

cc: A ll A lask a  L eg is la to rs

P.S . A ttu tch ed  is a  se le le c t list o f  s ig n a to rie s  o f  th e  M arriag e  R eso lu tion .



F n / )  &  Poj

T H E  M A R R IA G E  R E S O L U T I O N
Because marriage is a basic human right and an individu?', personal choice,

RESOLVED, the State should not interfere with same-gender couples who choose to marry and share fully and equally in the 
^ ^ ^ ^ ^ ^ ^ ^ ^ j r i ^ h t s ^ s j o n s i b i l i t i e s ^ a n d c o m m ^

The following is n select list o f signatories o f the Marriage Resolution.

Coretta Scott King The Rev.fames Forbes Eleanor Mondale

Gillian Anderson Whoopi Goldberg Kathy Najimy
Sea Arthur Helen Hunt Martina Navratilova

David Crosby Billie Jean ling Bonnie Raitt
Ted Damon 5 Mary Steenburgen Werner Klemperer Anthony Rapp and the Broadway Cast of Rent

Ellen DeGeneris RrAnne Heche Ricki Lake Paul Reiser

Lea Detaria Lucy Lawless Bishop Walter Rigbter

Laura Dern Norman Lear Chita Rirtra

David Duchovrty John leguizamo The Rt. Rev. John Shelby Spong

Melissa Etheridge & Julie Cypher Judith Light Gloria Steinem

Mike Farrell Terrence McNally Mario Thomas & Phil Donahue

Harvey fierstein LilyTomlin

American Friends Service Committee (Quakers) 
American Humanist Association

Gay Asian Pacific Alliance 
Gay & Lesbian Latinos United



uniorma council ot cnurcim 
Central Conference of American7 ubbis 

Ecumenical Catholic Church 
federation of Recomtructionist Congregations & Havurot 

Lazarus Project, Mission of the Presbyterian Church 
National Council of Jewish Women 

Union of American Hebrew Congregations 
Unitarian Unirersalist Association 

United Church of Christ Board for Homeland Ministries 
United Church of Christ Office for Church in Society 
Women's Rabbinic Network, Reform Women Rabbis

American Civil Liberties Union 
American Family Therapy Academy 

American Latin Alliance 
American Psychoanalytic Association 

Atlantic Records 
Bar Association of the City of NT 
Bar Association of San Francisco 

Broadway Cares/Equity fights AIDS

v tj VI tetiWlQil I UliMiJ WVWIHIlMt MIMlllMtiVtNil
Gay, Lesbian & Straight Ed jcat'ion Network 

Herrick-Manin Institute 
Ithaca, NY 

Japantse-Amerkan Bar Association 
Japanese-American Citizens league 

Lesbian ft Gay Immigration Rights Task force 
National Adoption Information Clearinghouse 
National Association for Women in Education 

National Association of Social Workers 
National Black Lesbian & Gay Leadership Forum 

National Center for Lesbian Rights 
National Lalino/i Lesbian & Gay Organization 

National Lawyers Guild 
National Organization for Women 

Parents, Families ft friends of Lesbians ft Gays 
People ior the American Way 

Southern Center for law ft Justice 
' United States Student Association 

West Hollywood, CA

„ and many others, state, local, and national



Lisa Penalver 1166 Skyline Drive, Fairbanks, AK 99712 

(907) 457-1458 e-mail, pen-arr@mosquitonet.coni

Senator Loren Leman,
State Capitol, Room 115, Juneau, Alaska 99801-1182. 

fax 907-465-3810 

Dear Senators,

I urge you to oppose SJR 42, which would amend the state constitution to narrowly define the 
marriage contract as only valid if between a man and a woman and which would invalidate 
commitments between people o f the same gender.

As Alaskans, we believe strongly that the government should not be meddling in the very private 
and intimate realm o f a person’s choice o f  life partner. Surely the Legislature has better things to 
do than to try to tell us who we can love and live with?! If  you infringe the privacy rights o f this 
group, you will undermine everyone’s rights!

I understand that some of you have trouble with the very concept o f homosexuality - and to those 
o f you who do - please realize that you are overlooking the fact that a marriage is far MORE 
than mere sex!! A marriage is about commitment, about LOVE - about openly accepting 
responsibility for another person - in front o f family, friends, the community, God and everyone. 
Surely, many o f  you are more comfortable among people o f your same gender, and you can 
probably think of people o f the same gender (including relatives) o f whom you could say you 
feel fondness (perhaps love?). It may be cliche, but love knows no bounds... I fail to see how it 
is in the interests o f the State to interfere with the acceptance o f such personal responsibility.
This resolution is a blatant attempt to discriminate against the committed gay couples in our 
communities.

In response to the argument that acceptance o f same-gender couples is “undermining the 
integrity o f  the family” - you should really be looking at the refusal o f  heterosexual men to 
accept that very responsibility you are trying to impede with this bill. The breakdown o f the 
family has far more to do with older men having sex with much younger g irls , then abandoning 
their offspring - WITH NO NEGATIVE REPERCUSSIONS from society (heck, THAT’S not 
illegal, is it!). Stop trying to shift the blame away from the truly culpable, and please stop tiying 
to scapegoat those who are different from yourselves.

I worry that if  such a resolution were to pass, we would soon be seeing bans on cross-religious 
marriages, and on interracial marriages - it will never end! If  we allow discrimination against 
one group, we grant permission to restrict the freedoms o f any other group who may fall out o f 
political favor! We find this resolution highly offensive.

Please oppose this SJR #42! Alaska does NOT need a Gay Discrimination Amendment!

Sincerely,

/s/
Lisa Penalver

cc: All Alaska Legislators



M ilena  Lee Cramer
0  324 6th Ave. 0  Fairbanks, Alaska 99701 0  (907) 479-2136 O

To:
Sen. Loren Leman 
Siate Capitol, Room 115 
Juneau, Alaska 99801-1182 
Fax: (907)465-3810, ;

Re: SJR 42

Dear Senator Leman

In this debate over the SJR 4 2 1 continually heard you, and others who support this 
amendment stating the importance of marriage to society, and the fear that opening that 
institution to same sex couples would undermine one of the foundations of society. I 
agree that the institution of marriage is a foundation of our society. Marriage is at the roots 
of family, families are the foundations of communities, communities arc the foundations 
of our country.

Let me tell you about family and myself: My mother and father moved to Alaska in 
the early 70’s. My sister and I were raised here in Alaska. My sister is raising her family 
here in Alaska, and I hope someday to have a family here in Alaska. As for myself, I am 
25. I received my BA from UAF. I am a social worker and an artist I abide by the laws, 
pay my taxes and vote. I think I would make a fine wife, and a good mother. The only 
differences between my sister and I are a few inches in height and the fact that she can 
marry the one she loves, and I cannoL It seems that I am not worthy, not even for the 
simplest societal privilege of getting married and having a family. I take very personal 
offense when I hear you attack my future family as something that will undermine society.

Not allowing me to marry will not make me ‘straight’, ' it will not ‘change my 
mind’. It will also not stop me from entering into a lifelong commitment with someone or 
raising my family here in Alaska. It will just make things more difficult for my family. 
Don't families today have enough things to worry about? I think that it is the government 
that is underruning American families by regulating our lives all over the place instead ol 
concentratijr of the issues that really make a difference to families, like education, the 
subsistence i r sues, safe roads, and money for the university.

I am opposed to SJR 42, and am personally offended by the things that you have 
said on the subject. Your lack of respect for me and my family will be reciprocated come 
re-election time.

I would jl d for you to respond to my letter and explain wi:at is the states REAL 
compelling reason for denying my rights.

t



Senator Loren Leman 
Slate Capitol, Room 115 
Juneau, AK 99801-1182

P.O. Box 84680
Fairbanks, A K  99708
M arch 31,1998

Dear Senator Leman,

SJR 42 has brought gay bashing to a new level. The legislation you introduced is being 
railroaded through the Senate in order to mollify people who are intolerant o f  Alaska's 
gay citizens.

Gay people throughout Alaska arc having to listen to ugly, stereotypical public rhetoric 
against samc-scx marriage. The arguments arc similar to those advanced in the past 
against ending slavery and allowing interracial marriage. They arc coming from some of 
the people elected to lead Alaska-not just uninformed, conservative members o f  the 
public. Most o f  Alaska's gay citizens are doing their jobs, following the law and being 
responsible members o f  their communitics--now they must take lime and energy to right 
legislative discrimination against them.

It is true that samc-scx marriage Has not been flowed in recent history. Tt may surprise 
you to leum that the Catholic Church performed me-r.ex marriages and blessed these 
unions between 500 A.D. and 1300 A.D. (John lies. *H, "Homosexuality and Religious 
Life, A Historical Approach", 1989). Since then, discn. ..'nation against gays has become 
so pervasive in society that it is no wonder samc-scx marriages were not even seriously 
considered until recently. To use historical attitudes and laws as an argument against 
denying same-sex marriage today is ludicrous.

Equally ludicrous is the argument that same-sex marriage will cheapen or make a 
mockery ofoppositc-scx marriage. Would you please explain to me how allowing a 
minority o f  Alaska's citizens the same rights, privileges and benefits as the majority will 
detract from my own 36-year marriage?

1 have even heard members o f  the Judiciary Committee attack the Alaska judicial system 
because it is telling them and their supporters what they do not want to hear. This is 
reminiscent ol'past public attitudes against (Xjual civil rights for people o f color and 
Alaska Natives.

At the end o f this debate (if  the Legislature even allows a real one), 1 simply ask you to 
do what is right—not what is popular. Nip your discriminatory legislation in the hud 
before it tums into an ugly leaf in the annals o f Alaska's history.

Sincerely,

Stephen H. K ailing^1 
cc: All Alaska Legislators
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April 3, 1998

Alaska State Senators 
State Capitol 
Juneau, AK 99801

RE: SJR 42 -- Support

Dear Senators:

As the California State Senator who has sponsored legislation to keep marriage 
between "a man and a woman," I strongly urge you to adopt SJR 42 to undo the 
violence that your courts are doing to your current marriage statutes.

Alaska has a right to determine whether the special rights and benefits incidental to 
marriage will or will not be used to reward certain types of relationships. No other 
s.ate, nor the judiciary of Alaska, should be allowed to force such a radical change 
upon the people.

If you would like to discuss the need for Alaska, and every other state, to put an end 
to this judicial assault on traditional families, please feel free to contact me at (805) 
274*0188.

cc:
Senator A! Adams Senator Tim Kelly Senator Randy Phillips
Senator Dave Oonley 
Senator Jim Duncan 
Senator Johnny Ellis 
Senator Lyda Green 
Senator Rick Halford

Senator Loren Leman 
Senator Georglanna 
Senator Jerry Mnckie 
Senator Mike Millar 
Senator Sean Parnell 
Senator Druo Pearce

Senator Bod Sharp 
Senator Robin Taylor
Senator John Torgerson
Senator Jerry Ward 
Senator Gary Wilken

Lyman Hoffman





REPUBLICAN  PARTY OF ALASKA 
D ISTR ICT  35

M rs. D ebb ie  Joslin , C h a irp erso n  
P O  B o x  377 , D e lta  Ju n c tio n , A K  9 9 7 3 7  

(9 0 7 ) 8 9 5 -4 5 6 5  p h o n e /fax  
d ijo slin@ juno .com

M arch  2 2 , 1998

T o: M em b ers  o f  th e  S en a te  F in an ce  C o m m ittee

D e a r S en a to r,

I u rg e  y o u  to  p ass S JR  4 2  im m ediately . P u ttin g  th is  am en d m en t o n  th e  ballo t and  letting  
th e  p eo p le  o f  A lask a  d ec id e  is th e  O N L Y  reaso n ab le  c o u rse  o f  ac tio n  a t th is  po in t. P assin g  
S JR  4 2  is th e  m o re  fiscally  p ru d e n t th ing  to  do. L e ts  n o t spend  h u n d red  o f  th o u san d s  o f  
d o llars  to  let a  ju d g e  d ec id e  so m eth in g  th a t the p eo p le  o f  A lask a  have  ev ery  righ t to  
decide . I am  co n fid en t th a t th is  am en d m en t w o u ld  p ass  i f  p u t b e fo re  th e  peop le . B u t i f  it 
d o es  n o t I w o u ld  b e  w illing  to  live w ith  th a t i f  it is th e  will o f  th e  peop le.

P lease  d o  n o t fo rg e t th a t th e  p la tfo rm  o f  th e  R epub lican  P a rty  o f  A lask a  o p p o se s  sam e sex 
m arriage.

T h an k  y o u  fo r  y o u r  tim e and  co n sid era tio n  in th is  m atter.

S incere ly , ^

'1!% . \ L I'o

mailto:dijoslin@juno.com


M a rc h  2 2 , 1 9 9 8

Dear Senator:

I urge you to pass SlTR 42 proposed constitutional amendment to 
define marriage as a union that can be enter into only by "one 
man and one woman". I believe that to allow anything else would 
further destroy the family unit in the State of Alaska and I 
strongly oppose allowing the marriage of homosexuals in the State 
of Alaska.

Sincerely,

.John W. Lunn Jr.
PO Box 406
Delta Junction, AK 99737



T ^ t - c b i u i  

U i& L w t u  I x - k f c

- P JL- . I b v  (£-2 .!i_______

h i M a y  Al<9 9 7 3 7 .

_... $ < $ - S 3 s r . i  i£7J3o__

 t u M z  a t ________

I t& A >  .J p A a C t j!  / i i & m Js j u a/

T^fef\. jXcU kiA^bciMci CL4A(l -h> JslLc

c m .y

_Ap-tAAfc- .J l& 4& itidA& V\ fU M & jld  / c c u jo - O lk/ U

V±J ,̂(/k) V ^d At'Vi-J J jca /d
(/ ^CLxu& Ctxî f UAjf.
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D e p t ,  o f  L a w ' s  

p e t i t i o n  t o  t h e  

A K  S u p r e m e  

C o u r t  r e :  S t a t u t e  

p r o h i b i t i n g  s a m e  

s e x  m a r r i a g e s

( S B  3 0 8 )
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IN  TH E SUPREME COURT FOR THE S TA TE  OF A LA S K A

BUREAU OF VITAL STATISTICS, 
ALASKA DEPARTMENT OF HEALTH & 
SOCIAL SERVICES, t h e  STATE 
OF ALASKA, and t h e  ALASKA 
COURT SYSTEM,

P e t i t i o n e r s ,

v s .
JAY BRAUSE and  GENE DUGAN,

R e s p o n d e n t s . Supreme C o u r t  No. S- 
) S u p e r .  C t .  No. 3AN-95-6562 Cl

P E T IT IO N FOR REVIEW 

T h i s  p e t i t i o n  s e e k s  r e v i e w  o f  a n  o r d e r  o f  t h e  s u p e r i o r  

c o u r t  a t  A n c h o r a g e ,  H o n .  P e t e r  M i c h a l s k i ,  i n  a  c a s e  c h a l l e n g i n g  

t h e  c o n s t i t u t i o n a l i t y  o f  A l a s k a ' s  s t a t u t o r y  p r o h i b i t i o n  o n  s a m e -  

s e x  m a r r i a g e .  T h e  c o u r t ,  i n  t h e  i n s t a n t  o r d e r  ( a t t a c h e d  t o  t h i s  

p e t i t i o n  a s  E x h i b i t  A ) , d e n i e d  t h e  d e f e n d a n t s '  m o t i o n  f o r  su m m a ry  

j u d g m e n t  o n  t h e  c o n s t i t u t i o n a l  q u e s t i o n ,  a n d  o r d e r e d  a  h e a r i n g  a t  

w h i c h  t h e  d e f e n d a n t s  w i l l  h a v e  t o  s h o w  a  c o m p e l l i n g  s t a t e  i n t e r e s t  

i n  t h e  p r o h i b i t i o n  i n  o r d e r  t o  s u s t a i n  i t .

FACTS

T h e  f a c t s  o f  t h i s  c a s e ,  a s  s e t  c u t  i n  t h e  s u p e r i o r  

c o u r t ' s  o p i n i o n ,  a r e  s i m p l e  a n d  u n d i s p u t e d .  P l a i n t i f f s  J a y  B r a u s e

P e t i t i o n  f o r  R e v ie w
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1
and Gene Dugan are two male residents of Anchorage who sought a 

license to be married. Based on a memorandum from former 

Presiding Judge Karl Johnstone which concluded that the Alaska 

statutes did not authorize same-sex marriage, the court clerk 

denied their application. Other than their sex, Brause and Dugan 

met the other qualifications for issuance of a marriage license.

Brause and Dugan brought suit in Anchorage superior 

court, contending that the statutory prohibition on same-sex 

marriage is unconstitutional. Their claims rested primarily on 

the privacy section of the Alaska constitution, art. I, sec. 22, 

and thf; civil rights section, art. I, sec. 3. They subsequently 

moved for partial summary judgment, seeking a ruling that the 

Alaska constitution implicates the right to same-sex marriage, and 

that that prohibition must fail unless the state can show a 

compelling state interest in it. The defendants cross-moved, 

arguing that the Alaska constitution does not implicate a right to 

same-sex marriage, and that, even if x'j does, the prohibition is

constitutional because of the basic biological differences between 

same-sex couples and opposite-sex couples.

In his order, entered on February 27, 1998, Judge 

Michalski granted the plaintiffs' motion and denied the

defendants' cross-motion, and ordered the parties "to set 

P e t i t i o n  f o r  R e v i e w  2
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necessary further hearings to determine whether a compelling state 

interest can be shown for the ban on same-sex marriage found in 

the Alaska Marriage Code." Exhibit A, at 13.

STATEMENT OF THE QUESTIONS PRESENTED FOR REVIEW

Whether the superior court erred in ruling that there is 

a fundamental right under the Alaska constitution to "choose one's 

life partner and have a recognized nontraditional family" Exhibit 

A, at 11] , which in effect constitutes a right to same-sex 

marriage.

Whether the superior court erred in denying the 

defendants' motion for summary judgment and in not dismissing the 

plaintiffs' action.

WHY REVIEW SHOULD NOT BE POSTPONED

Immediate review of the superior court's decision is 

warranted under Appellate Rule 402(b)(2). The court's decision 

clearly "involves an important question of law on which there is 

substantial ground for difference of opinion," and immediate 

review will both "materially advance the ultimate termination of 

the litigation" and "advance an important public interest which 

might be compromised if t. e petition is not granted."

Substantial around for difference of opinion. The 

superior court's decision in this case, holding in effect that

P e t i t i o n  f o r  R e v ie w  3
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there is a fundamental right to same-sex marriage, departed from j 

every American decision of which the defendants are aware. Seer 

e.g.. Storrs v. Holcomb. 645 N.Y.S.2d 286 (Sup. Ct. 1996); Baehr 

v. Lewin, 852 P.2d 44 (Hawaii 1993); Dean v. District of Columbia. 

653 A.2d 307 (D.C. 1992); Adams v. Howerton, 673 F.2d 1036 (9th 

Cir.), cert, denied, 458 U.S. 1111 (1982); Sinaer v. Hara, 522 

P.2d 1187 (Wash. App. 1974); Baker v. Nelson. 191 N.W.2d 185 

(Minn. 1971), appeal dismissed. 409 U.S. 810 (1972). In addition, 

the court's ruling that a trial on the plaintiffs' claims is 

required is inconsistent with every decision of which the 

defendants are aware, except for the Baehr decision. Thus the 

substa’--ial ground for differenje of opinion is clear. !

A d v a n c in g  an i m o o r  a n t  publ i c i n t em ? I n  r e c e n t

years - since the Hawaii Supreme Court's 1993 decision in Baehr v. 

Lewin - same-sex marriage has become one of the "hot button" 

social issues in the United States. Its "hot button" status in 

Alaska is reflected in the Alaska legislature's response to the 

Baehr litigation, the enactment of a so-called "defense of 

marriage" act, and in the proceedings surrounding the enactment of 1 

that act. AS 25.05.013, enacted by ch. 21, SLA 1996, provides 

that same-sex marriages will not recognized in Alaska, even if 

they are legal under the law of the jurisdiction where there 

P e t i t i o n  f o r  R e v i e w  4
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marriage takes place.1 The legislative history of the bill that : 

became chapter 21 illustrates the inflammatory passions that this !

subject unleashes.2 J
I

Thus the principal reason why this court should grant j 

immediate review of the superior court's decision is that the ! 

trial which that court has ordered is certain to be extremely 

contentious, and has the potential of stirring up widespread 

animosity and prejudice. Clearly the avoidance of such, a trial,
I

if it is not necessary, is strongly in the public int. -est. And ! 

if the defendants' arguments before the superior o -t were 

correct, such a trial would not be necessary, and summary judgment 

for the defendants would be the proper course.

1 Chapter 21 also amended AS 25.05.011, so that it now states 

explicitly that marriage is limited to one man and one woman. 

This amendment was made even though no one, including the 

plaintiffs in this action, contended that the old sex-neutral 

language of AS 25.05.011 authorized same-sex marriage.

2 For instance, the minutes of the House State Affairs 

Committee on the bill (found on the BASIS database) show one 

witness before the committee calling homosexuals "perverted" and 

homosexuality "an abomination"; another saying that the bill would 

prevent the "immorality of the few," an obvious reference to 

homosexuals, from being imposed on the majority; and a third 

referring to "the average homosexual [who] had over 500 partners 

in a lifetime which did nothing more than spread sexually 

transmitted diseases." Even a legislator said that "homosexual 

relationships were not the will of God according to the Bible."

P e t i t i o n  f o r  R e v ie w 5
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Material advancement: of the ultimate termination of the j
j

litigation. If the superior court erred, and the defendants' 

contentions are correct, then the trial which the Superior court
i

has ordered will be unnecessary. Review of that court's ruling 

now, rather than after a trial, will obviously advance the 

termination of this litigation.

WHY THE DECISION BELOW IS ERRONEOUS3 

“The Founding Fathers did not establish the United 

States as a democratic republic so that elected officials would 

decide trivia, while all great questions would be decided by the 

judiciary." Compassion in Dvina v. State of Washington. 79 F.3d 

790, 858 (9th Cir. 1996) (en banc) (Kleinfeld, J. , dissenting), 

reversed. __ U.S. __ , 138 L.Ed.2d 772 (1997/ .

Whether or not there should be same-sex marriage in 

Alaska is indeed a great question, as was the question of assisted 

suicide at issue in Compassion in Dying. The same-sex marriage 

question is also a question that the legislature, and not the

3 The 15-page limit on petitions for review precludes the 
petitioners from discussing in detail why the superior court's 
decision was erroneous. The petitioners have appended to this 
petition as Exhibit B a copy of their memorandum in opposition to 
the plaintiffs' motion for partial summary judgment and in support 
of their own cross-motion for summary judgment, which sets out 
their arguments in detail.

Petition, for Review 6
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judiciary, should decide (and, as noted above, one that the 

legislature has already decided). The superior court's intrusion 

here into the province of the legislature was its most fundamental

error.

The superior court failed to recognize that the

provisions of the Alaska constitution invoked by the plaintiffs do 

not even implicate the right to same-sex marriage. This court has 

repeatedly held that the Alaska constitution should be construed 

consistently with the intent of the framers. See Arco Alaska. 

Inc. v. State, 324 P.2d 708, 710 (Alaska 1992); Kochutin v. State. 

739 P.2d 170, 171 (Alaska 1987); Hammond v. Hoffbeck. 627 P.2d 

1052, 1056 n.7 (Alaska 1981). Thus, unless there is evidence

indicating intent by the framers that a constitutional provision 

be construed to provide for rights inconsistent with long-standing 

law at the time of its adoption, a provision should not be 

construed to provide for such inconsistent rights. Cf. Hootch v. 

Alaska State-Operated School System. 536 P.2d 793, 800 (Alaska

1975) ("an historical perspective is essential to an enlightened 

contemporary interpretation of our constitution").11 Here, there

Moore v. Citv of East Cleveland, 431 U.S. 494, 502 
(1977) (plurality opinion) (footnote omitted; emphasis in
original):

for Review 7
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is no such evidence, and Judge Michalski totally ignored the ! 

absence of any such evidence.5

In 1955 and 1956, when the Alaska constitution was 

drafted and adopted by the constitutional convention and ratified 

by the people, the idea of same-sex marriage had been basically 

unheard of in the Western world for centuries.6 The statutes of

There are risks when the judicial branch gives 
enhanced protection to certain substantive 
liberties without the guidance of the more 
specific provisions of the Bill of Rights. As the 
history of the L o c h n e r era demonstrates, there is 
reason for concern lest the only limits to such 
judicial intervention become the predilections of 
those who happen at the time to be Members of this 
Court. That history counsels caution and 
restraint.

The answer, according to the Court plurality: "Appropriate limits 
on substantive due process come not from drawing arbitrary lines 
but rather from careful 'respect for the teachings of history 
[and] solid recognition of the basic values that underlie our 
society.'" Id. at 503 (internal quote and bracketed word in 
original).

5 The plaintiffs also essentially ignored the defendants' 
arguments on history and framers' intent, responding to them in 
the plaintiffs' summary judgment reply memorandum with the comment 
that the relevant constitutional provisions are of a "forward 
looking nature."

6 See W. Eskridge, Jr., A History of Same-Sex Marriage, 79 Va. 
L. Rev. 1419 (1993). Professor Eskridge shows that same-sex 
marriage has existed historically, especially in non-Western 
cultures. However, he states that in the West (i.e., in Europe) 
attitudes turned against same-sex marriage in the 13th century. 
Id. at 1469. (Continued)

Petition for Review 8
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the Territory of Alaska had, since before their first codification 

in 1913, provided that a marriage must be between a man and a 

woman. CLA 1913, § 431; CLA 1933, § 1181; ACLA 1949, § 21-1-1.

There is no reference in the minutes of the Constitutional 

Convention to same-sex marriage. Thus it cannot be said that the 

framers, in adopting the constitution, intended to confer a right 

to same-sex marriage, or intended that the proposed constitution 

in any way alter existing law on the subject of marriage.

By 1972, when art. I, sec. 22 was adopted and art. I,

sec. 3 was amended to add its reference to sex, litigation seeking 

the right to same-sex marriage had begun in the Lower 48. 

However, none of this litigation had been successful, and none had 

"taken place in Alaska. Thus again it cannot be said that the 

legislature and the electorate, in proposing and adopting these 

two constitutional changes, intended to confer a right to same-sex 

marriage or.to alter the existing marriage law.

In fact, the limited amount of history behind these two

changes that is now available suggests no such intentions. The

In a recent newspaper article, a sociology professor noted 
that in the 1950s and 1960s articles in a major gay publication 
discussed the pros and cons of same-sex marriage. P. Nardi, 
Saying "I Do" to Broadening the Debate, L.A. Times, Feb. 5, 1996, 
at B5. This article does not indicate that any such articles 
appeared in the "mainstream" press during this period.

Petition for Review 9
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1

privacy amendment was apparently enacted to address specific i 

concerns about access to criminal justice information, a subject 

obviously having nothing whatsoever to do with any right to marry.

G. Harrison, Alaska's Constitution - A Citizen's Guide, at 44-45 

(3rd ed. 1992). The amendment to art. I, sec. 3 was apparently 

intended to give the state constitution a counterpart to the

proposed federal Equal Rights Amendment then undergoing the

ratification process before the legislatures of the states (and

which the Alaska legislature had ratified quickly during its 1972

session). But the framers and proponents of the federal ERA

specifically denied that that amendment would confer a right to 

same-sex marriage.7 Thus there is no reason to give a different 

construction to the Alaska ERA.

The superior court erred in rulincr that the plaintiffs 

have a fundamental r.iaht to be married. As noted above, the 

superior court's conclusion that the same-sex plaintiffs had a 

fundamental right to "choose [their] life partner and have a 

recognized nontraditional family" (i.e., to be married) departs

7 See 118 Cong. Rec. 4389 (1972) (statement of Sen. Bayh, an
ERA sponsor, that the ERA would not require the states to 
recognize same-sex marriage); Note, The Legality of Homosexual 
Marriage, 82 Yale L.J. 573, 584 n.50 (1973) (quoting a similar
view by one of the legal scholars who originally drafted and 
propounded the federal ERA, Yale Professor Thomas Emerson).

Petition for Review 1 0
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j

from every other court decision to ever consider the matter. 

Judge Michalski ignored the correct analysis in Baehr (also 

reflected in other cases), where the court stated that "we do not 

believe that a right to same-sex marriage is so rooted in the 

traditions and collective conscience of our people that failure to 

recognize it would violate the fundamental principles of liberty 

and justice that lie at the base of all our civil and political 

institutions." 852 P.2d at 57. The judge ignored the fact that 

Alaska has a test virtually identical to that of Hawaii for 

determining when "constitutional rights and privileges" should be 

"develop[ed] " under the Alaska constitution: when the courts "find 

such fundamental rights and privileges to be within the intention 

and spirit of our local constitutional language and to be 

necessary for the kind of civilized life and ordered liberty which 

is at the core of our constitutional heritage." Baker v. City of 

Fairbanks. 471 P.2d 386, 402 (Alaska 1970) (footnote omitted).

Instead Judge Michalski improperly recharacterized the question as 

whether there is a basic right "to choose one's life partner," 

Exhibit A, at 8, then found that there was such a right.

In reaching this conclusion, the judge relied primarily 

on Breese v. Smith. 501 P.2d 159 (Alaska 1972). Breese, in which 

this court invalidated hair length rules of the Fairbanks school 

Petition for Review H
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system, is the first of the major Alaska privacy cases, even 

though it predated the adoption of art. I, sec. 22. But there is 

a huge and controlling difference between this case and Breese.

Breese involved an outright prohibition against conduct 

- the wearing of long hair in the schools. By contrast, the 

marriage laws at issue here do not outlaw conduct. They do not 

prohibit same-sex couples from taking wedding vows in a ceremony, 

from living together as a couple, from holding themselves out to 

the world as wed. They simply deny formal legal recognition of 

that relationship as a marriage. As one of the leading scholars 

on same-sex marriage has written, in comparing state marriage laws 

to sodomy laws (which Alaska no longer has), "[T]here is a legally 

recognized and profound difference between the state not punishing 

private homosexual behavior between consenting adults and the 

state endorsing or recognizing a public right to engage in such 

behavior." Lynn D. Wardle, A Critical Analysis of Constitutional 

Claims for Same-Sex Marriage, 1996 Brigham Young U.L.R. 1, 40.

Professor Wardle's analysis is equally applicable for comparing 

Breese with the case at bar.

The superior court here ignored the basic holding of 

Breese - that the right to privacy is essentially the right to be 

let alone. 501 P.2d at 168. As just discussed, the state 

Petition for Review 12
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[
marriage laws do let Brause and Dugan alone - they simply deny J

I

official recognition of a private decision.

The superior court also erred in giving a very expansive 

reading to the early privacy cases - Breese and Ravin v. State. 

537 P. 2d 494 (Alaska 1974) - when subsequent Alaska cases have

indicated that those cases should not be read so expansively. See 

Hilbers v. Municipality of Anchorage. 611 P.2d 31, 41-42 (Alaska 

1980); Friedman v. District Court. 611 P.2d 77 (Alaska 1980); 

McKenzie v. Municipality of Anchoraae. 631 P.2d 514, 518 (Alaska 

App. 1981). It is especially difficult to square the superior 

court's reading of Breese with Friedman. a decision which upheld 

the right of the state district court to require that an attorney 

appearing before it wear a coat and a tie, and which-rejected the 

attorney's Breese-based argument.

Professor Wardle, in the article cited above, observed 

that "[a]sking the judiciary to impose a radical redefinition of 

marriage upon the American people is a very troubling 

proposition." L. Wardle, supra. at 5. It is especially troubling 

when the people, speaking through their elected representatives, 

have so recently rejected the radical redefinition. By finding a 

fundamental right in the case at bar, the superior court went a

for Review 13
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long way toward this radical redefinition.8 The court erred in so j
I

doing.

The superior court erred.in ruling that the prohibition 

GO same-sex marriage constitutes £££ discrimination. In an
]

alternate holding, the superior court ruled that the prohibition 

on same-sex marriage constitutes sex discrimination banned by 

art. I, sec. 3 of the Alaska constitution.9 The court offered 

only a very brief discussion on this issue and did not even cite
iI

to Baehr. Despite the divergence of judicial and academic views 

on this question, Judge Michalski opined that "[s]ex-based 

classification can hardly be more obvious."

With due respect to the judge, the petitioners must
I

strongly disagree. The same-sex prohibition is in fact sex- 

neutral: both men and women may marry members of the opposite sex,

8 It is of course extremely difficult for the state ever to 
meet the compelling state interest test under Alaska 
constitutional analysis. The State of Hawaii, on remand from the 
Baehr decision, was unable to do so to the satisfaction of the 
Hawaii circuit court. Baehr v. Miike. Civ. No. 91-1394 (Findings 
of Fact and Conclusions of Law, entered Dec. 3, 1996) . That court 
ruling is currently on appeal to the Hawaii Supreme Court.

9 This was an alternate holding because the court had already 
found that, in light of its holding about a fundamental right to 
choose one's own life partner, the state must show a compelling 
interest to have the same-sex marriage prohibition upheld under 
the general equal protection clause, art. I, sec. 1.
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but may not marry members of their own sex. The better analysis 

on this issue is found not in the superior court's opinion or in 

Baehr. but in the opinion in Sincer v. Hara. 522 P.2d at 1190-91.

P R E C I S E  R E L I E F  SOUGHT

that reverses the superior court's grant of partial summary 

judgment to the plaintiffs and its denial of complete summary 

judgment to the defendants, and that orders the superior court to 

dismiss the action with prejudice. However, because of the 

complexity and importance of the issues that this petition 

presents, the petitioners are not seeking such an order based on 

this petition and any opposition to it that may be filed. Rather 

the petitioners seek only an order accepting the petition and 

ordering full briefing.

The petitioners ultimately seek from this court an order

DATED this day of March, 1998, at Juneau, Alaska.

BRUCE M. BOTELHO 
ATTORNEY GENERAL
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IN  THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JA Y  BRAUSE a n d  GENE DUGAN,

P l a i n t i f f s ,

vs.
BUREAU OF VITAL ST A T IST IC S,
ALASKA DEPARTMENT OF HEALTH 
& SOCIAL SERVICES, a n d  t h e  
ALASKA COURT SYSTEM,

D e f e n d a n t s .

C a s e  N o . 3A N -9 5 -6 5 6 2  C l

MEMORANDUM M S  9RDFB

P l a i n t i f f s  J a y  B r a u s e  an d  G ene D ugan  a r e  men w ho s o u g h t  an d  

h a v e  b e e n  d e n i e d  a l i c e n s e  t o  m a rry  e a c h  o t h e r  b y  t h e  S t a t e  o f  

A l a s k a .  T h e y  s u b s e q u e n t l y  f i l e d  a  c o m p l a i n t  a g a i n s t  t h e  B u r e a u  o f  

V i t a l  S t a t i s t i c s ,  t h e  A la s k a  D e p a r tm e n t  o f  H e a l t h  a n d  S o c i a l  

S e r v i c e s ,  a n d  t h e  A la s k a  C o u r t  S y s t e m .  P l a i n t i f f s '  a c t i o n  s e e k s  

a d e c l a r a t i o n  e s t a b l i s h i n g  t h a t  t h e  r e l e v a n t  s t a t u t e s  p r o h i b i t i n g  

s a m e - g e n d e r  m a r r ia g e  v i o l a t e  A l a s k a ' s  C o n s t i t u t i o n ,  a n d  an  

i n j u n c t i o n  t h a t  p r e v e n t s  t h e  s t a t e  fr o m  a p p l y i n g  o r  e n f o r c i n g  t h e

s t a t u t e s .  T h e p a r t i e s  b o t h  m ove f o r  sum m ary j u d g m e n t .  T he

p l a i n t i f f s  s e e k  a r u l i n g  o n  t h e  l e v e l  o f  s c r u t i n y  t o  b e  a p p l i e d  i n

r e v i e w  o f  t h e  M a r r ia g e  C o d e ; t h e  d e f e n d a n t s  m ove f o r  c o m p le t e

s umma r y  j u d g m e n t .  T h e p a r t i e s  a g r e e  t h a t  t h e  d e c i s i o n s  b e f o r e  t h e  

c o u r t  a r e  p u r e l y  i s s u e s  o f  la w .

T h e  p l a i n t i f f s '  p r e s e n t  m o t io n  f o r  sum m ary ju d g m e n t  s e e k s  a 

d e c i s i o n  t h a t  t h a  C o d e ' s  p r o h i b i t i o n  i m p l i c a t e s  t h e  p r i v a c y  a n d  

e q u a l  p r o t e c t i o n  p r o v i s i o n s  o f  t h e  A la s k a  C o n s t i t u t i o n ,  t h u s

Po»t»it* Fax Note 7671 w * *  13
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r e q u i r i n g  a s h o w in g  o f  ;i c o m p e l l in g  s t a t e  i n t e r e s t  t o  w i t h s t a n d  

p l a i n t i f f s '  c l a i m  thr/v t h e  C o d e 's  b a n  on  s a m e - s e x  m a r r ia g e  i s  

u n c o n s t i t u t i o n a l .

T h e c o u r t  f i n d s  t h a t  m a r r ia g e ,  i . e . ,  t h e  r e c o g n i t i o n  o f  o n e ' s  

c h o i c e  o f  a l i f e  p a r t n e r ,  i s  a fu n d a m e n ta l  r i g h t .  T he s t a t e  m u st  

t h e r e f o r e  h a v e  a c o m p e l l in g  i n t e r e s t  t h a t  s u p p o r t s  i t s  d e c i s i o n  t o  

r e f u s e  t o  r e c o g n i z e  t h e  e x e r c i s e  o f  t h i s  fu n d a m e n ta l  r i g h t  b y  t h o s e  

who c h o o s e  s a m e - s e x  p a r t n e r s  r a t h e r  t h a n  o p p o s i t e - s e x  p a r t n e r s .

STATEMENT OP FACTS 

o n  A u g u s t  4 ,  1 9 9 4 ,  M r .  B r a u s e  a n d  M r .  D u g a n  c o m p l e t e d  a n d

f i l e d  a n  a p p l  ic=»t*. ion f o r  a  m a r r i a g e  l i c e n s e .  T h e  O f f i c e  o f  V i t a l  

S t a t i s t i c s  d e n i e d  t h e  a p p l i c a t i o n .  P r e s i d i n g  J u d g e  K a r l  J o h n s t o n e  

h a d  p r o v i o u s l y  i s s u e d  a  p o l i c y  d i r e c t i v e  s t a t i n g  t h a t  " a  m a r r i a g e  

l i c e n s e  s h a l l  n o t  b o  i s s u e d  f o r  t h e  p u r p o s e  o f  m a r r y i n g  t w o  p e r s o n s  

o f  t h o  s a m e  s e x "  s i n e a  " m a r r i a g e  b e t w e e n  t w o  p e r s o n s  o f  t h e  s a m e  

c c x  i e  n o t  c o n t e m p l a t e d  b y  o u r  s t a t u t o r y  s c h e m e . "  T he p a r t i e s  

a g r e e  t h a t  t h e  d i r e o t i v e  c o r r e c t l y  i n t e r p r e t e d  t h e  M a r r i a g e  C o d o  

a s  i t  e x i s t e d  a t  t h e  t i m e  a n d  t h a t  i t  i c  c o n s i s t e n t  w i t h  r e c a n t  

a m e n d m e n t  o f  t h e  C o d e .

E x c e p t  f o r .  b e i n g  o f  t h e  30m e  s e x ,  p l a i n t i f f s  h a v e  m e t  a l l  

s t a t u t o r y  r e q u i r e m e n t s  f o r  o b t a i n i n g  a  m a r r i a g e  l i c e n s e .

D I S C U S S I O N

T h e  c u r r e n t  p r o v i s i o n  o f  L l iu  A l a s k a  M a r r i a g e  C o d e ,  A .  S .  

2 5 . 0 5 . 0 1 1 ( a ) ,  s t a t e s :  " M a r r i a g e  i t»  a  c i v i l  c o n t r a c t  e n t e r e d  i n t o
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b y  o n e  man a n c t o n e  woman t h a t  r e q u i r e s  b o t h  a l i c e n s e  an d  a  

s o l e m n i z a t i o n . " A .S .  2 5 .  0 5 .0 1 3  a d d s :

(a )  A m a r r ia g e  e n t e r e d  i n t o  b y  p e r s o n s  o f  t h e  
sa m e s e x ,  e i t h e r  u n d e r  com m on la w  o r  u n d e r  
s t a t u t e ,  t h a t  i s  r e c o g n i z e d  b y  a n o t h e r  s t a t e  
o r  f o r e i g n  j u r i s d i c t i o n  i s  v o i d  i n  t h i s  s t a t e ,  
a n d  c o n t r a c t u a l  r i g h t s  g r a n t e d  b y  v i r t u e  o f  
t h e  m a r r i a g e ,  i n c l u d i n g  i t s  t e r m i n a t i o n ,  a r e  
u n e n f o r c e a b l e  i n  t h i s  s t a t e .

(b ) A s a m e - s e x  r e l a t i o n s h i p  may n o t  b e  
r e c o g n i z e d  b y  t h e  s t a t e  a s  b e i n g  e n t i t l e d  t o  
t h e  b e n e f i t s  o f  m a r r i a g e .

B r a u s e  a n d  D ugan  a r g u e  t h a t  t h e  s t a t u t o r y  b a n  o n  s a m e - s e x  

m a r r ia g e  v i o l a t e s  t h e  A la s k a  C o n s t i t u t i o n ' s  g u a r a n t e e  o f  t h e  r i g h t  

t o  p r i v a c y  a n d  e q u a l  p r o t e c t i o n .

T h e  p l a i n t i f f s '  m o t io n  c h a l l e n g e s  t h e  v e r y  d e f i n i t i o n  o f  

m a r r ia g e  fo u n d  i n  t h e  C o d e . T h o u g h  t h a t  d e f i n i t i o n  c o n t a i n s  

n o t i o n s  w i t h  w h ic h  m ^ny a r e  f a m i l i a r ,  f o r  e x a m p le ,  t h a t  m a r r ia g e  

m ea n s  t h e  u n io n  o f  o n a  man an d  o n e  w om an, t h a t  i s  n o t  t h e  e n d  o f  

t h e  i n q u i r y .  I n d e e d ,  i t  i s  t h e  d e f i n i t i o n  o f  m a r r i a g e  i t s e l f  w h ic h  

t h e  c o u r t  m u s t  t e s t  a s  a  r e s u l t  o f  p l a i n t i f f s '  c h a l l e n g e .  I t  i s  

n o t  e n o u g h  t o  s a y  t h a t  " m a r r ia g e  i s  m a r r ia g e "  an d  a c c e p t  w i t h o u t  

a n y  s c r u t i n y  t h e  la w  b e f o r e  t h e  c o u r t .  I t  i s  t h e  d u t y  o f  t h e  c o u r t  

t o  d o  m o r e  t h a n  m e r e ly  a s su m e  t h a t  m a r r i a g e  i s  o n l y ,  a n d  m u s t  o n l y  

b e ,  w h a t  m o s t  a r e  f a m i l i a r  w i t h .  I n  so m e p a r t s  o f  o u r  n a t i o n  m e r e  

a c c e p t a n c e  o f  t h e  f a m i l i a r  w o u ld  h a v e  l e f t  s e g r e g a t i o n  i n  p l a c e .  

I n  l i g h t  o f  B r a u s e  a n d  D u g a n 's  c h a l l e n g e  t o  t h e  c o n s t i t u t i o n a l i t y  

o f  t h e  r e l e v a n t  s t a t u t e s ,  t h i s  c o u r t  c a n n o t  d e f e r  t o  t h e  

l e g i s l a t u r e  o r  f a m i l i a r  n o t i o n s  w hen  a d d r e s s i n g  t h i s  i s s u e .

B e f o r e  a d d r e s s i n g  t h e  p r i v a c y  a n d  e q u a l  p r o t e c t i o n  c l a i m s

3
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p r e s e n t e d ,  i t  i s  u s e f u l  t o  f i r s t  r e v i e w  t h e  b a s i c  r o l e  o f  t h e  s t a t e  

i n  m a r r i a g e .

T h e  s t a t e  i s s u e s  m a r r ia g e  l i c e n s e s ,  s o l e m n i z e s  m a r r i a g e s  a n d  

K e e p s  a  d o c k e t  o f  a p p l i c a t i o n s  f o r  m a r r ia g e  l i c e n s e s  a v a i l a b l e  f o r  

p u b l i c  r e v i e w .  T h e s t a t e  a l s o  d i s t r i b u t e s  b a s i c  i n f o r m a t i o n  t o  

a p p l i c a n t s  a b o u t  t h e  e f f e c t s  a l c o h o l ,  d r u g s  a n d  b e t t e r i n g  c a n  h a v e  

u p o n  a  f e t u s .  O t h e r  t h a n  t h a t ,  t h e  s t a t e  d o e s  n o t  b e c o m e  i n v o l v e d ,  

e x c e p t  t o  r e q u i r e  t h a t  t h e  a p p l i c a n t s  b e  a t  l e a s t  18 y e a r s  o f  a g e  

o r ,  i f  m in o r s ,  h a v e  t h e  p r o p e r  c o n s e n t s  o r  b e  on  a c t i v e  d u t y  w i t h  

t h e  a rm ed  s e r v i c e s .  T h e M a r r ia g e  C ode now  s p e c i f i c a l l y  p r o h i b i t s  

s a m e - s e x  m a r r i a g e ,  b ig a m y  a n d  m a r r y in g  a n y o n e  c l o s e r  t h a n  o n e ' s  

f i r s t  c o u s i n .  A p p l i c a n t s  f o r  m a r r i a g e  a r e  u n d e r  a  d u t y  t o  s w e a r  

t h a t  t h e  c o n t e m p l a t e d  m a r r ia g e  m e e t s  t h e  r e q u i r e m e n t s  o f  t h e  la w ,  

g i v e  t h e i r  n a m e s , r e l a t i o n s h i p ,  o c c u p a t i o n s ,  a g e s  (a n d ,  w h e r e  

a p p r o p r i a t e , ,  g u a r d i a n s )  , a n d  g i v e  d e s c r i p t i o n s  o f  a n y  p r i o r  

m a r r i a g e s  a n d  t h e i r  d i s s o l u t i o n s .  T h e  i s s u i n g  o f f i c e r  h a s  a  d u t y  

t o  i s s u e  t h e  l i c e n s e  i f  " a l l  r e q u i r e m e n t s  a r e  m e t a n d  t h e r e  i s  no  

l e g a l  o b j e c t i o n  t o  t h e  c o n t e m p la t e d  m a r r i a g e ,  an d  n e i t h e r  p a r t y  i s  

u n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  o r  o t h e r w i s e  i n c a p a b l e  

o f  u n d e r s t a n d i n g  t h e  s e r i o u s n e s s  o f  t h e  p r o c e e d i n g  . . A . S .

2 5 . 0 5 - 111. T h e l i c e n s e  i s  t o  i s s u e  a f t e r  a t h r e e  d a y  w a i t i n g  

p e r i o d  a n d  i s  g o o d  f o r  t h r e e  m o n th s  t h e r e a f t e r .  A . S . 2 5 . 0 5 . 0 9 1 ;  

A .S .  2 5 . 0 5 . 1 2 1 .

T h i s  d e s c r i p t i o n  o f  t h e  s t a t e ' s  r o l e  i n  m a r r ia g e  f o c u s e s  on  

t h e  e s t a b l i s h m e n t  o f  t h e  m a r r ia g e  i t s e l f  a n d  i s  n o t  i n c l u s i v e ,  n o r  

i s  i t  i n t e n d e d  t o  b e ,  o f  t h e  m any r i g h t s  a n d  c o n s e q u e n c e s



e s t a b l i s h e d  b y  t h e  s t a t e  o n  b e h a l f  o f  t h o s e  who a r e  m a r r ie d .  O n c e  

m a r r ie d ,  t h e  s t a t e  p r o v id e s  b e n e f i t s  an d  im p o s e s  d u t i e s  t h a t  a r e  

s i g n i f i c a n t  an d  v a l u a b l e  t o  s o c i e t y  a s  w e l l  a s  t o  t h e  i n d i v i d u a l  

m em bers o f  t h e  m a r r ia g e .  F o r  a  l i s t  o f  s t a t u t o r y  b e n e f i t s  o f  

m a r r ia g e ,  s e e  t h e  a p p e n d ix  t o  p l a i n t i f f s 1 r e p l y  b r i e f  i d e n t i f i e d  

a 6 " R e v is e d  E x h i b i t  4 ."  F u r t h e r  e v i d e n c e  o f  t h e  im p o r ta n c e  o f  

m a r r ia g e  a n d  t h e  i s s u a n c e  o f  m a r r ia g e  l i c e n s e s  i s  fo u n d  in  A . s .  

2 5 . 0 5 . 3 3 1  w h ic h  m akes i t  a m is d e m e a n o r  t o  w i l l f u l l y  an d  w r o n g f u l l y  

r e f u s e  t o  i s s u e  a l i c e n s e .

Onr.R t h e  r o ] e  o f  t h e  s t a t e  i n  c r e a t i n g  a n d  a c k n o w l e d g i n g  

m a r r i a g e s  i s  r e c o g n i z e d ,  t r h *  n e x t  s t e p  i s  t o  d e t e r m i n e  w h e t h e r  t h e  

s t a t e  i s  i n f r i n g i n g  c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s  i n  t h e  w a y  

i t  e x e r c i s e s  i t s  p o w e r  o v e r  m a r r i a g e .  T h e  c o u r t  m u s t  n o w  t e s t  t h e  

l e g a l  d e f i n i t i o n  o f  m a r r i a g e  t o  d e t e r m i n e  w h e t h e r  t h e  d e f i n i t i o n  

i t c o l f ,  a  d e f i n i t i o n  t h a t  e x c l u d e s  p e r s o n s  o f  t h e  s a m e  s e x  w h o  w a n t  

t o  m a r r y ,  i c  c o n s t i t u t i o n a l . Ac f u r t h e r  d i s c u s s e d  b e l o w ,  t h e  s a m e  

p r i n c i p l e  t h a t  r e q u i r e s  t h e  s t a t e  t o  h a v e  a  c o m p e l l i n g  p u r p o s e  

b e f o r e  i t  c a n  d i c t a t e  c h o i c e s  r e l a t e d  t o  p e r s o n a l  a p p c a r a m a c ,  

r e q u i r e s  t h e  s t a t e  t o  h a v e  a  c o m p e l l i n g  p u r p o s e  b e f o r e  i t  c a n  

d e f i n e  m a r r i a g e  t o  e x c l u d e  p a r t n e r s  o f  t h e  s a m e  s e x .

A.  R i u h L  L u  Privacy

A l a s k a  a m e n d e d  i t s  C o n s t i t u t i o n  i n  1 9 7 2  t o  e x p l i c i t l y  

g u a r a n t e e  t h e  r l g n t  t o  p r i v a c y .  A r t i c l e  I ,  s e c t i o n  2 2  r e a d ^  i n  

p a r t :  " T h e  r i g h t  o f  t n e  p e o p l e  t o  p r i v a c y  i s  r e c o g n i z e d  a n d  s h a l l

n o t  b e  i n f r i n g e d . "  B r a u e e  a n d  D u g a n  c o n t e n d  t h a t ,  i n s o f a r  a s  L h e
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a b o v e  c i t e d  s t a t u t e s  p r e v e n t  s a m e - s e x  m a r r ia g e ,  t h e y  v i o l a t e  

A l a s k a ' s  g u a r a n t e e  o f  t h e  r i g h t  t o  p r i v a c y .

B r a u s e  an d  D ugan c i t e  tw o  p r im a r y  c a s e s  f o r  t h e i r  a r g u m e n t  

t h a t  a p r o h i b i t i o n  o f  s a m e - s e x  m a r r ia g e  i m p l i c a t e s  an  A l a s k a n ' s  

c o n s t i t u t i o n a l  r i g h t  t o  p r i v a c y .  I n  B r e e s e  v .  S m it h , 5 0 1  P . 2d  159  

( A la s k a  1 9 7 2 ) ,  t h e  A la s k a  S u prem e C o u r t  i n v a l i d a t e d  a  h ig h  s c h o o l  

h a i r  l e n g t h  l i m i t a t i o n  an d  s t a t e d  t h a t  t h e  c o r e  o f  t h e  c o n c e p t  o f  

l i b e r t y  i s  t h e  r i g h t  t o  c o n t r o l  o n e ' s  p e r s o n a l  a p p e a r a n c e  o r ,  m ore  

b r o a d l y ,  t h e  r i g h t  t o  b e  l e t  a l o n e .  5 0 1  P . 2d  a t  1 6 6 - 6 7 .  B e c a u s e  

t h e  h a i r  l e n g t h  r e q u ir e m e n t  i m p l i c a t e d  s u c h  an  im p o r t a n t  r i g h t ,  t h e  

S u p rem e C o u r t  r e q u ir e d  t h e  s c h o o l  t o  sh ow  a  c o m p e l l in g  i n t e r e s t  f o r  

■Its e x i s t e n c e .  When t h e  s c h o o l  w a s  u n a b le  t o  d o  s o ,  t h e  l i m i t a t i o n  

w as s t r u c k  d o w n .

S e c o n d l y ,  B r a u n e  a n d  D u g a n  c i t e  R a v i n  v .  S t a t e ,  5 3 7  P . 2 d  4 9 4  

( A l a s k a  1 9 7 4 ) .  T h e  c o u r t  i n  R a v i n  r e c o g n i s e d  a f u n d a m e n t a l  r i g h t  

t o  p r i v a c y  i n  o n e ' s  h o m e  a n d  d e c l a r e d  l r n r . o n e t . i  t u t . i  o n a l  a  s t a t e  

s t a t u t e  t h a t  p r o h i b i t e d  m a r i j u a n a  p o s s e s s i o n  b y  a n  a d u l t  f o r  

p c r c o n a l  u s e  i n  t h e  h o m e .

T h e  p l a i n t i f f s 1 c o n t e n t i o n  t h a t  t h e i r  p r i v a c y  i s  v i o l a t e d  b y  

a  r e f u s a l  o f  t h e  S t a t e  o f  A l a s k a  t o  r e c o g n i z e  a n d  a l l o w  t h e i r  

m a r r i a g e  m a y  n o t  i n s t i n c t i v e l y  c o n f o r m  t o  c o m m o n  c o n n o t a t i o n s  o f  

p r i v a c y ,  s i n c e ,  a f t e r  a l l ,  t h e y  s e e k  p u b l i c  r e c o g n i t i o n  o f  a  e a m e -  

S(i»x m a r r i a g e .  P r i v a c y  i s  c o m m o n l y  u n d e r s t o o d  t o  m e a n  e x c l u s i o n ,  

s e c r e c y ,  o r  b e i n g  l e f t  t o  o n e ' s  p e r s o n a l  a f f a i r s .  T h o e e  

c o n n o t a t i o n s  o f  p r i v a c y  m a y  s e e m  t o  m a k e  p l a i n t i f f s '  c l a i m  of. 

v i o l a t i o n  o f  p r i v a c y  s e l f - d e f e a t i n g ,  a s  t h e  m a k i n g  p u b l i c  o f  a
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r e l a t i o n s h i p  i s  n o t  w h a t  o n e  t h i n k s  o f  a s  t h e  r i g h t  t o  b e  l e t  

a l o n e .  H e r e  B r a u s e  a n d  D ugan  c l a i m  a  r i g h t  t o  s t a t e  r e c o g n i t i o n  

o f  t h e i r  r e l a t i o n s h i p .  W hat t h e y  s e e k  i s  c l e a r l y  a  p u b l i c  a c t  a n d  

im p o r t a n t  f o r  i t s  p u b l i c  n a t u r e  a s  m uch a 3  f o r  t h e  o t h e r  l e g a l  

c o n s e q u e n c e s  w h ic h  a t t e n d  i t .

G r i s w o l d  v .  C o n n e c t i c u t . 3 8 1  U .S .  4 7 9  ( 1 9 6 5 ) ,  d e m o n s t r a t e s

how  g o v e r n m e n t  r e g u l a t i o n  c a n  i n t r u d e  i m p r o p e r l y  i n t o  t h e  p e r s o n a l  

2 o n e  o f  i n t i m a c y  p r o t e c t e d  b y  p r i v a c y .  T h e r e  t h e  S u p rem e c o u r t  

f o u n d  t h a t  t h e  s t a t e ' s  p r o h i b i t i o n  o f  t h e  d i s t r i b u t i o n  o f  

i n f o r m a t i o n  r e g a r d i n g  c o n t r a c e p t i v e s  i n t e r f e r e d  w i t h  t h e  r i g h t  o f  

m a r i t a l  p a r t n e r s  t o  m ake i n t i m a t e  p e r s o n a l  d e c i s i o n s  a b o u t  

c o n c e i v i n g  c h i l d r e n  a n d  p r a c t i c i n g  b i r t h  c o n t r o l .  T h e C o u r t  s t r u c k  

dow n t h e  la w  f o r  b e i n g  a n  i m p e r m i s s i b l e  e n c r o a c h m e n t  o n  t h e  r i g h t  

t o  p r i v a c y .  H o w e v e r , i n  A l a s k a ,  t h e  h i s t o r y  o f  t h e  c a s e s  

i n t e r p r e t i n g  t h e  r i g h t  t o  p r i v a c y  d e m o n s t r a t e  t h a t  v e r y  p u b l i c  

c o n d u c t  m ay a l s o  b e  p r o t e c t e d  b y  t h e  r i g h t  t o  p r i v a c y ,  a n d  t h a t  t h e  

r i g h t  t o  p r i v a c y  r e a c h e s  b e y o n d  s i m p l e  p r o t e c t i o n  fr o m  g o v e r n m e n t  

i n t r u s i o n  i n t o  o n e ' s  i n t i m a t e  a f f a i r s .

B r e e s e  i s  a n  e x a m p le  o f  how  g o v e r n m e n t  r e g u l a t i o n  im p r o p e r ly  

e n c r o a c h e d  o n  t h e  e x e r c i s e  o f  t h e  r i g h t  t o  p r i v a c y  a n d  t h e  p u b l i c  

r a m i f i c a t i o n s  o f  t h a t  r i g h t .  T h e  C o u r t  h e l d  t h a t  h a i r  l e n g t h  

r e q u i r e m e n t s  o f  a  p u b l i c  s c h o o l  i n t e r f e r e d  w i t h  t h e  fu n d a m e n t a l  

r i g h t  o f  t h e  s t u d e n t  t o  d e t e r m i n e  h i s  own p e r s o n a l  a p p e a r a n c e .  

A c c o r d in g  t o  t h e  C o u r t ,  t h e  g o v e r n m e n t  c o u l d  n o t  i n t e r f e r e  w i t h  t h e  

f u n d a m e n t a l  r i g h t  t o  d e t e r m i n e  o n e ' s  p e r s o n a l  a p p e a r a n c e  -  a  r i g h t  

p r o t e c t e d  b y  p r i v a c y  -  w i t h o u t  d e m o n s t r a t i n g  a  c o m p e l l i n g  s t a t e



i n t e r e s t .  T houqh  how o n e  lo o k s  i s  a v e r y  p u b l i c  f a c t ,  t h e  d e c i s i o n  

a b o u t  o n e ' s  p e r s o n a l  a p p e a r a n c e  i s  p e r s o n a l ,  an d  t h e r e f o r e  

p r o t e c t e d  b y  t h e  r i g h t  t o  p r i v a c y .

A t s t a k e  h e r e  i s  w h e th e r  s a m e - s e x  m a r r ia g e  c a n  b e  d e n ie d  b y  

t h e  s t a t e  w i t h o u t  v i o l a t i n g  fu n d a m e n ta l  r i g h t 9 ,  i n c l u d i n g  t h e  

fu n d a m e n ta l  r i g h t  t o  p r i v a c y .  I t  i s  u n d i s p u t e d  t h a t  m a r r ia g e  

h iv tv e e n  p e r s o n s  o f  o p p o s i t e  g e n d e r  i s  a fu n d a m e n t a l  r i g h t .  ?f_e,

e . g .  , G r i s w o l d ;  L o v in g .-Y .. V i r g i n i a .  388  U .S . 1 ( 1 9 6 7 ) .  The

r ju a r .t io n  p r e s e n t e d  b y  t h i s  ’a s e  i s  w h e th e r  t h e  p e r s o n a l  d e c i s i o n  

b y  th o R «  who c h o o s e  a m a te  o f  t h e  sam e g e n d e r  w i l l  b e  r e c o g n i z e d  

a s  t h e  sam e fu n d a m e n ta l  r i g h t ,  d e a r l y ,  t h e  r i g h t  t o  c h o o s e  o n e ' s  

l i f e  p a r tn e r -  i s  g u i n t o s s e n t i a l i y  t h e  k in d  o f  d e c i s i o n  w h ic h  o u r  

c u l t u r e  r e c o g n i z e s  a s  p e r s o n a l  an d  im p o r t a n t .  T hough t h e  c h o i c e  

o f  a  p a r t n e r  i s  n o t  l e f t  t o  t h e  i n d i v i d u a l  i n  som e c u l t u r e * ,  in  

o u r s  i t  i s  n o  o n a  o l c a ' c  t o  m ak e. I n d e e d ,  t h e  m a r r ia g e  l i c e n s e  

an d  t h e  m a r r ia g e  c e r e m o n y  t h e m s e l v e s  m ake c l e a r  t h a t  t h i s  m u st b e  

a c h o i c e  f r e e l y  m ade b y  t h e  i n d i v i d u a l .  C e r t a i n l y  t h e  c h o i c e  o f  

a l i f e  p a r t n e r  i s  a s  im p o r t a n t  and  p c r c o n a l  a c  t h e  c h o i c e s  i n v o l v e d  

i n  d e t e r m i n i n g  o n e ' s  p e r s o n a l  a p p e a r a n c e .

When t h e  S u p rem e C o u r t  o f  H a w a ii  i n  B a e h r  v .  E £ w is ,  852 P . 2d

44 (H a w a ii  1 9 9 3 ) ,  a d d r e s s e d  s a m e - s e x  m a r r ia g e ,  i t  n o t e d  t h a t ;

[W ]e d o  nuL b e l i e v e  t h a t  a r i g h t  t o  sa m e s e x  
m a r r ia g e  i s  s o  r o o t e d  i n  t h e  t r a d i t i o n s  an d  
c o l l e c t i v e  c o n s c i e n c e  o f  o u r  p e o p l e  t h a t  
f a i l u r e  t o  r e c o g n i z e  i t  w o u ld  v i o l a t e  t h e  
fu n d a m e n t a l  p r i n c i p l e s  o f  l i b e r t y  j u s t i c e
w h ic h  l i e  a t  t h e  b a s e  o f  a l l  o u r  c i v i l  an d  
p o l i t i c a l  i n s t i t u t i o n s  . . .

8t>2 F . 2 d  a t  5 7 .
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T h e  H a w a ii  c o u r t  c o u l d  r e a c h  s u c h  a  c o n c l u s i o n  b e c a u s e  o f  t h e  

q u e s t i o n  i t  c h o s e  t o  a s k .  I t  i s  s e l f - e v i d e n t  t h a t  s a m e - s e x  

m a r r i a g e  i s  n o t  " a c c e p t e d "  o r  " r o o t e d  i n  t h e  t r a d i t i o n s  and  

c o l l e c t i v e  c o n s c i e n c e "  o f  t h e  p e o p l e .  W ere t h i s  n o t  t h e  c a s e ,  

B r a u s e  a n d  D u gan  a n d  t h e  p l a i n t i f f s  i n  B a e h r  w o u ld  n o t  h a v e  h a d  t o  

f i l e  c o m p l a i n t s  s e e k i n g  p r e c i s e l y  t h i s  r i g h t .  T h e r e l e v a n t  

q u e s t i o n  i s  n o t  w h e t h e r  s a m e - s e x  m a r r i a g e  i s  s o  r o o t e d  i n  o u r  

t r a d i t i o n s  t h a t  i t  i s  a  f u n d a m e n t a l  r i g h t ,  b u t  w h e t h e r  t h e  fr e e d o m  

t o  c h o o s e  o n e ' s  own l i f e  p a r t n e r  i s  3 0  r o o t e d  i n  o u r  t r a d i t i o n s .

H e r e  t h e  c o u r t  f i n d s  t h a t  t h e  c h o i c e  o f  a l i f e  p a r t n e r  i s

p e r s o n a l ,  i n t i m a t e ,  a n d  s u b j e c t  t o  t h e  p r o t e c t i o n  o f  t h e  r i g h t  t o

p r i v a c y .  F a i l u r e  o f  t h e  s t a t s  t o  p r o v i d e  p u b l i c  r e c o g n i t i o n  o f

t h a t  p r i v a t e  c h o i c e ,  w h e t h e r  i t  i s  t h e  c h o i c e  o f  a  l i f e  p a r t n e r  o f

t h e  o p p o s i t e  s e x  o r  o f  t h e  3am e s e x ,  i s  a n a lo g o u s  t o  t h e  

u n w i l l i n g n e s s  o f  t h e  s c h o o l  i n  B r e e s e  t o  a l l o w  t h e  p r e s e n c e  o f  a  

s t u d e n t  w ho m ade a  p e r s o n a l  c h o i c e  t o  w e a r  l o n g  h a i r .

G o v e r n m e n t  i n t r u s i o n  i n t o  t h e  c h o i c e  o f  a  l i f e  p a r t n e r  

e n c r o a c h e s  o n  t h e  i n t i m a t e  p e r s o n a l  d e c i s i o n s  o f  t h e  i n d i v i d u a l .  

T h i s  t h e  C o n s t i t u t i o n  d o e s  n o t  a l l o w  u n l e s s  t h e  s t a t e  c a n  sh o w  a 

c o m p e l l i n g  i n t e r e s t  " n e c e s s i t a t i n g  t h e  a b r id g m e n t  o f  t h e  . 

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t . "  B r e e s e  a t  5 0 1  P . 2d  a t  1 7 0 .

b . Ecrual P r o t e c t i o n  

B r a u s e  a n d  D ugan  a l s o  a s s e r t  t h a t  t h e  r e l e v a n t  s t a t u t e s  d e n y  

th e m  t h e i r  r i g h t s  a s  A la s k a n s  t o  e q u a l  p r o t e c t i o n  u n d e r  t h e  l a w s .  

A r t i c l e  I ,  S e c t i o n  1 o f  t h e  A la s k a  C o n s t i t u t i o n  p r o v i d e s :
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I n h e r e n t  R i g h t s .  T h i s  c o n s t i t u t i o n  i s  
d e d i c a t e d  t o  t h e  p r i n c i p l e s  t h a t  a l l  p e r s o n s  
h a v e  a n a t u r a l  r i g h t  t o  l i f e ,  l i b e r t y ,  t h e  
p u r s u i t  o f  h a p p i n e s s ,  a n d  t h e  e n jo y m e n t  o f  t h e  
r e w a r d s  o f  t h e i r  own i n d u s t r y ;  t h a t  a l l  
p e r s o n s  a r e  e q u a l  an d  e n t i t l e d  t o  e q u a l  r i g h t ,  
o p p o r t u n i t i e s ,  and  p r o t e c t i o n  u n d e r  t h e  la w ;  
an d  t h a t  a l l  p e r s o n s  h a v e  c o r r e s p o n d in g  
o b l i g a t i o n s  t o  t h e  p e o p l e  a n d  t o  t h e  S t a t e .

A r t i c l e  I ,  S e c t i o n  3 g o e s  o n  t o  p r o h i b i t  t h e  d e n i a l  o f  c i v i l

r i g h t s  o n  t h e  b a s i s  o f  c e r t a i n  c l a s s i f i c a t i o n s :

C i v i l  R i g h t s .  No p a r s o n  i s  t o  b e  d e n ie d  t h e  
e n jo y m e n t  o f  a n y  c i v i l  o r  p o l i t i c a l  r i g h t  
b e c a u s e  o f  r a c e ,  c o l o r ,  c r e e d ,  s e x  o r  n a t i o n a l  
o r i g i n .

W h e th e r  a la w  v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  g u a r a n t e e s  o f  t h e

A la s k a  C o n s t i t u t i o n  i s  d e t e r m in e d  b y  u s i n g  t h e  " s l i d i n g  s c a l e "  t e s t

e x p l a i n e d  i n  S t a t e  P e p «t_o_f__R even u e v .  C o s i o . 858  P . 2d 6 2 1 , 629

(Alaska 1993):

[W] a  a p p ly  a  s l i d i n g  s c a l e  u n d e r  w h ic h  t h e  
a p p l i c a b l e  s ta n d a r d  o f  r e v i e w  f o r  a g i v e n  c a s e  
i s  t o  b e  d e t e r m in e d  b y  t h e  im p o r t a n c e  o f  t h e  
i n d i v i d u a l  r ig h t ,  a s s e r t e d  and  b y  t h e  d e g r e e  o f  
s u s p i c i o n  w i t h  w h ic h  we v i e w  t h e  r e s u l t a n t  
c l a s s i f i c a t i o n  s c h e m e . As t h e  r i g h t  a s s e r t e d  
b e c o m e s  m ore fu n d a m e n ta l o r  t h e  c l a s s i f i c a t i o n  
sc h e m e  e m p lo y o d  b e c o m e s  m ore c o n s t i t u t i o n a l l y  
s u s p e c t ,  t h e  c h a l l e n g e d  la w  i s  s u b j e c t e d  t o  
m ore r i g o r o u s  s c r u t i n y  a t  a  m o r e  e l e v a t e d  
p o s i t i o n  on  o u r  s l i d i n g  s c a l e .

[ C i t a t i o n s  o m i t t e d ] .

B r a u s e  a n d  D ugan a r g u e  t h a t  t h e  s t a t u t e s  p r o h i b i t i n g  s a m e -  

s e x  m a r r ia g e  s h o u l d  b e  a t  t h e  h i g h e s t  e n d  o f  t h e  s l i d i n g  s c a l e ,  and  

t h e r e f o r e  r e q u i r e  t h e  m o s t  r i g o r o u s  s c r u t i n y ,  b e c a u s e  t h e y  

i m p l i c a t e  t h e  fu n d a m e n ta l r i g h t  t o  m a rry  and  b e c a u s e  t h e  

c l a s s i f i c a t i o n  sc h e m e  i s  b a s e d  on  s e x .

1 0
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1 . T he F u n d a m e n ta l R ig h t  t o  c h o o s e  O n e 's  L i f e  P a r t n e r

T h e r e  i s  no d i s p u t e  t h a t  t h e  r i g h t  t o  m arry  i s  r e c o g n i z e d  a s

f u n d a m e n t a l .  T od ay  t h e  c o u r t  h a s  r e c o g n i z e d  t h a t  t h e  p e r s o n a l

c h o i c e  o f  a l i f e  p a r t n e r  i s  f u n d a m e n ta l  an d  t h a t  s u c h  a c h o i c e  may

i n c l u d e  p e r s o n s  o f  t h e  sam e s e x .  When t h e  U n i t e d  S t a t e s  Suprem e

C o u r t  f i r s t  c h a r a c t e r i z e d  t h e  r i g h t  t o  m a rry  a s  fu n d a m e n ta l in

S k in n e r  v .  Ok la h o m a  e x  r e l .  W i l l i a m s o n . 3 1 6  U .S .  535  ( 1 9 4 2 ) ,  i t

l i n k e d  t h e  r i g h t  t o  m arry  t o  t h e  r i g h t  t o  p r o c r e a t e ,  b e in g  f a c e d ,

a s  i t  w a s ,  w i t h  a  c a s e  i n v o l v i n g  t h e  s t e r i l i z a t i o n  o f  p r i s o n e r s .

S i m i l a r l y ,  i n  Z a b lo c k i  v .  R e d h a i l ,  4 34  U .S .  3 74  ( 1 9 7 7 ) ,  t h e  c o u r t

w a s f a c e d  w i t h  a la w  t h a t  r e q u i r e d  a m a r r ia g e  a p p l i c a n t  t o  r T o v a

h e  w a s  up  t o  d a t e  o n  h i s  c h i l d  s u p p o r t  f o r  c h i l d r e n  o f  h i s  p r e v i o u s

m a r r i a g e  b e f o r e  h e  c o u ld  o b t a i n  a  m a r r ia g e  l i c e n s e .  The c o u r t

f o c u s e d  o n  t .h e  r t e c i e i o n  t o  m a r r y  a n d  h a v e  c h i l d r e n  a s  d e s e r v i n g  o f

a t  l o a c h  t h e  p r o t e c t i o n  a l l o w e d  a  w o m a n  i n  d e c i d i n g  w h e th e r  t o  s e e k

a n  a b o r t i o n  o r  r.a  r ’l i s e  a  c h i l d  i n  i l l e g i t i m a c y :

S u r e l y ,  a d e c i s i o n  t o  m a r r y  a" d  r a i s e  a c h i l d  
i n  a t r a d i t i o n a l  f a m i l y  s e t t i n g  m u st r e c e i v e  
e q u i v a l e n t  p r o t e c t i o n .

4 3 4  U . S .  a t  3 8 5 .

T h e  c o u r t  t h u c  r e c o g n i z e e  t h a t -  p r o c r e a t i o n  h a s  b e e n  a n

i m p o r t a n t  p a r t  o f  t h e  U . S .  S u p r e m e  C c u r t ' e  d e c i s i o n s  t h a t  h a v o

f o u n d  t h e  r i g h t  t o  m a r r y  f u n d a m e n t a l .  H o w e v e r ,  j u o t  a c  t h e

" d e c i s i o n  t o  m a r r y  a n d  r a i o e  a  c h i l d  i n  a  t r a d i t i o n a l  f a m i l y

s e t L i n g "  i s  c o n s t i t u t i o n a l l y  p r o t e c t e d  a s  a  f u n d a m e n t a l  r i g h t ,  s o

t o o  a h o u l d  t h e  d e c i s i o n  t o  c h o o s e  o n e ' s  l i f e  p a r t n e r  a n d  h a v e  a

r e c o g n i z e d  n o n t r a d i t i o n a l  f a m i l y  b e  c o n s t i t u t i o n a l l y  p r o t e c t e d .
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I t  i s  t h e  d e c i s i o n  i t s e l f  t h a t  i s  f u n d a m e n t a l ,  w h e t h e r  t h e  d e c i s i o n  

r e s u l t s  i n  a  t r a d i t i o n a l  c h o i c e  o r  t h e  n o n t r a d i t i o n a l  c h o i c e  B r a u s e  

a n d  D ugan  3 e e k  t o  h a v e  r e c o g n i z e d .  T h e sa m e  c o n s t i t u t i o n  p r o t e c t s  

b o t h .

T h u s ,  t o d a y ' s  d e c i s i o n  f i n d s  a  p e r s o n ' s  c h o i c e  o f  l i f e  p a r t n e r  

t o  b e  a  f u n d a m e n t a l  r i g h t .  T h e c o n s e q u e n c e  o f  t h i s  d e c i s i o n  i s  

t h a t  a n y  l i m i t a t i o n s  o n  t h i s  r i g h t  a r e  s u b j e c t  t o  t h e  s t r i c t  

s c r u t i n y  s t a n d a r d  e s t a b l i s h e d  b y  t h e  A la s k a  S u p rem e C o u r t .

2 . C la s s i f ic a t io n  Based on Sex

T h e  c o u r t ,  h a v i n g  f o u n d  t h e  d e c i s i o n  t o  c h o o s e  o n e ' s  l i f e  

p a r t n e r  t o  b e  a f u n d a m e n t a l  r i g h t ,  h a s  c o n c l u d e d  t h a t  t h e  s t r i c t  

s c r u t i n y  t e s t  a p p l i c a b l e  t o  f u n d a m e n t a l  r i g h t s  a p p l i e s  t o  i t s  

r e v i e w  o f  t h e  S t a t e ' s  p r o h i b i t i o n  o f  s a m e - s e x  m a r r i a g e s .

W ere i  * r i g h t  t o  c h o o s e  o n e ' s  l i f e  p a r t n e r  n o t  f u n d a m e n t a l ,  

t h e  c o u r t  w o u ld  n e e d  t o  d e t e r m i n e  w h e t h e r  t h e  C ode r a i s e d  

c l a s s i f i c a t i o n  i s s u e s .  W ere t h i s  i s s u e  n o t  m o o t , t h e  c o u r t  w o u ld  

f i n d  t h a t  t h e  s p e c i f i c  p r o h i b i t i o n  o f  s a m e - s e x  m a r r ia g e  d o e s  

i m p l i c a t e  t h e  c o n s t i t u t i o n ' s  p r o h i b i t i o n  o f  c l a s s i f i c a t i o n s  b a s e d  

o n  s e x  o r  g e n d e r ,  a n d  t h e  s t a t e  w o u ld  t h e n  b e  r e q u i r e d  t o  m e e t  t h e  

i n t e r m e d i a t e  l e v e l  o f  s c r u t i n y  g e n e r a l l y  a p p l i e d  t o  s u c h  

c l a s s i f i c a t i o n s .  T h a t  t h i s  i s  a  s e x - b a s e d  c l a s s i f i c a t i o n  c a n  

r e a d i l y  b e  d e m o n s t r a t e d :  i f  t w i n s ,  o n e  m a le  a n d  o n e  f e m a l e ,  b o t h

w i s h e d  t o  m a r r y  a woman a n d  o t h e r w i s e  m e t a l l  o f  t h e  C o d e ' s  

r e q u i r e m e n t s ,  o n l f  g e n d e r  p r e v e n t s  t h e  t w i n  s i s t e r  fro m  m a r r y in g  

u n d e r  t h e  p r e s e n t  la w .  S e x - b a s e d  c l a s s i f i c a t i o n  c a n  h a r d l y  b e  m o re  

o b v i o u s .

12
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H a v in g  fo u n d  t h a t  t h e  M a r r ia g e  C o d e  i m p l i c a t e s  c o n s t i t u t i o n a l  

p r o v i s i o n s ,  t h e  c o u r t  g r a n t s  t h e  p l a i n t i f f s '  m o t io n  f o r  sum m ary  

j u d g m e n t .  T h e  s t a t e ' s  m o t io n  f o r  sum m ary ju d g m e n t  i s  d e n i e d .

T h e  p a r t i e s  a r e  d i r e c t e d  t o  s e t  n e c e s s a r y  f u r t h e r  h e a r i n g s  t o  

d e t e r m i n e  w h e t h e r  a  c o m p e l l i n g  s t a t e  i n t e r e s t  c a n  b e  sh o w n  f o r  t h e  

b a n  o n  s a m e - s e x  m a r r ia g e  f o u n d  i n  t h e  A la s k a  M a r r ia g e  C o d e .

IT  I S  SO ORDERED.

PETER A . MICHALSKI 
S u p e r i o r  C o u r t  J u d g e

I  c e r t i f y  t h a t  o n ;

k copy o f  ta*  a t  ova v ia  
m a ile d  to  each  o f  th e  
fo l lo w in g  a t  t h e i r  
addreaaoB o f  r e c o rd



P r o f .  W a r d l e ' s  

t e s t i m o n y  b e f o r e  

S e n a t e  J u d i c i a r y  

C o m m i t t e e  

r e :  S J R  4 2
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W RITTEN STA TEM EN T OF PROFESSOR LYNN D. W ARDLE  
IN SUPPO RT OF S.J.R. No. 42 and S.C.R. No. 25

S ubm itted  f o r  A la ska  Senate J u d ic ia ry  C om m ittee H e a r in g  on M onday , M a rc h  9, 1998

M r. C hairm an and  d is t inguished  m em b ers  o f  the S enate  Judiciary  C om m ittee :
I am honored  to  p resen t this w ri t ten  s ta tem en t  in su p p o r t  o f  S .J.R. N o . 42  and S .C .R . No. 

25. By w ay  o f  in troduction . I am  a p ro fe s so r  o f  law .1 Family L aw  is m y prim ary  a rea  o f  
scho larsh ip - 1 have tau g h t  co u rses  in Family Law , Children and the  Law , O rig ins  o f  the 
C onsti tu tion , Conflicts  o f  L aw  and  C o m p ara t iv e  Family L aw  for tw en ty  yea rs .2 T h e se  p ro p o sed  
R eso lu tions h appen  to  to u c h  on  all o f  th o se  fields. I also have au th o red  o r  c o -a u th o re d  a 
m ultivo lum e trea tise  on family law, tw o  o th e r  law  books ,  and m ore  than  thirty artic les  o r  chap te rs  
dealing w ith  family law subjects. Additionally , I am  active in both national and international 
scholarly  and law reform  organ iza t ions  dealing with family law and re la ted  a reas .3

I am  familiar w ith  the  B rause v. B u reau  o f  V ita l S ta tis tics  case, I have read  the  
m em o ran d a  filed in the  cour t,  read the  decision, and have been consulted  ab o u t  it. T hus,  1 have 
been invited to  g ive my professional co m m en t  and analysis regard ing  S .J.R. N o . 42  and  S .C.R.
No. 25. O f  course , the  op in ions  I exp ress  a re  my o w n  professional vU w s; I do  no t speak  for any 
o f  the  institu tions o r  o rgan iza t ions  w ith  w hich  I am  associated.

I will discuss legal th ree  points. First, I will explain ab o u t  th i  legal s ta tu s  o f  sam e-sex  
m arr iage  today . Second , I will clarify w h y  S.J.R. N o . 4 2  and S.C .R . N o. 25. a re  reasonable , 
responsible , and necessary. Third , I will explain w h y  I believe that  they are  consti tu tiona l under  
federal consti tu tional s tandards.

I. S tatus o f  Same-Sex M a rr ia g e  in  the W o rld  Today
I begin  with  a little b ack ground . N o  nation  o f  the  w orld  perm its  sam e-sex  m arr iage  today. 

N one . A  few  ju r isd ic tions  a llow  so m e  form  o f  sam e-sex  dom estic  partnership . T o  date, all a re  in 
E u ro p e  (and  arguably  Hawaii).  A cco rd in g  to  the In ternational G ay  and Lesbian A ssocia tion , only

'C u rren tly  I teach  at B righam  Y o u n g  University  L aw  School. I a lso  have tau g h t  at 
H o w a rd  U niversity  S chool o f  L aw  in W ash ing ton ,  D.C., a t Soph ia  University  F aculty  o f  L aw  in 
Japan, and at the  U niversity  o f  A b e rd een  in Scotland.

2I have w ri t ten  o r  c o -au th o red  several b o o k s  and  several dozen  law  rev iew  artic les o r  
chap te rs  in b o o k s  abou t  family law. T w o  o f  m y m ost  recent publications (published  this year) are 
law rev iew  articles exam ining  const i tu tiona l  a rg u m en ts  for  sam e-sex  m arriage, Lynn D. W ardle , A 
C r it ic a l A n a lys is  o f  C o n s titu tio n a l C la im s  f o r  Same-Sex M a rr ia g e ,  1996 B .Y .U .L .R ev .  1-101, 
and the m les  and practices  regard ing  in ternational recognition  o f  m arriages, Lynn D. W ardle ,  
In te rn a tio n a l M a rr ia g e  a n d  D ivo rce  R e g u la tio n  at id  R ecogn ition : A Survey , Family L aw  
Q uarterly , vol. 29, pp. 4 9 7 -5 1 7  (Fall 1995).

P r e s e n t ly  I am the  S ecre ta ry -G en era l  o f  the In ternational Socie ty  o f  Family Law , an 
in ternational learned soc ie ty  o f  5 5 0  scho lars  and  ju d g e s  from  56 different na t ions  d ev o ted  to  the 
s tudy  o f  family law, and 1 am  an ac tive  m em b er  o f  the A m erican  L a w  Insti tu te  consu lta t ive  g ro u p  
tha t  is w o rk in g  on a “ Family L aw  P ro jec t .”



six ( o f  forty-n ine  listed E u ro p ean  ju r isd ic tions)  perm it so m e  sort  o f  legal d o m es tic  p a r tn e r s h ip .4 
Since 19S9, D e n m a rk ,5 N o rw a y ,6 S w ed e n ,7 Iceland ,8 and the  N e the rlands ,9 have each  enac ted  
legislation au thoriz ing  the formal reg is tra tion  o f  sam e-sex  “dom estic  par tne rsh ips” and ex tend ing  
to such  re la tionships m ost o f  the ec o n o m ic  and many o f  the  n o n eco n o m ic  legal incidents  o f  
m arr iage ."1 Also, af te r  a dec is ion  by th e  national sup rem e cour t,  the legislature in H u n g ary  
legalized co m m o n - law  sam e-sex  live-in com panionsh ip  fo r  p u rposes  o f  recogn iz ing  their 
m utually -ow ned  pu rchases  and  acq u is i t io n s ."  B ut n one  o f  these  ju r isd ic t ions  a l low  sam e-sex  
marriage. E ven  the m o s t  liberal o f  these  dom estic  partnersh ip  laws clearly d is t inguishes  dom estic  
partnership  from m arriage, denies sam e-sex  dom estic  partnersh ips  significant marital benefits 
(especially perta in ing  to  assis ted  p rocrea tion ,  adoption , and the official ce lebration , s ta tus ,  and 
dignity o f  m arr iage) and im poses  significant restr ic tions no t applicable  to  m arr iage. N o  
jurisd ic tion  on the face o f  the  ea rth  to d ay  recogn izes  sam e-sex  m arriage, and it ap p ea rs  safe to  say

4IL G A  publishes this and o th e r  inform ation on the internet at: 
h ttp :/ / ine t .un i2 .dk /~s teff/su rvey .h tm  (search  M arch  7, 1998).

5Danish R eg is te red  P artnersh ip  A ct, No. 372  (June  7, 1989). See g e n e ra lly  L inda Nielsen, 
F a m ily  R igh ts  a n d  the R e g is te re d  P a rtn e rs h ip ' In  D enm ark , 4 INT’L J. L &  F am . 2 97  (1990);  
M arianne H. Pedersen , D e n m a rk : H om osexua l M a rr ia g e s  a n d  New R ules R e g a rd in g  S epara tion  
a n d  D ivo rce , 30  J. F am . L. 2 8 9  (1991 -92).

6T h e  N o rw eg ian  A ct on  R eg is te red  Partnersh ip  for H om osexua l  C oup les ,  A ct No. 40  o f  
30 April 1993.

7L aw  R egard ing  R eg is te red  Partnersh ip  o f  23 June  1994 (B ert  A ndersen , trans. 1995).
See a lso  D eborah  M. H enson , A C om para tive  A na lys is  o f  Same-Sex P a rtn e rsh ip  P ro tec tions : 
Recom m endations f o r  A m e rica n  R eform , 7 Int'l J. L. &  Fam. 283, 28 7 -2 8 8  (1993),

8L aw  on  ap p ro v ed  cohab ita tion ,  artic les 1-9 (June 12, !996)(K ris t jan  M atiesen  trans.
1996); see g e n e ra lly  Ic e la n d  g ive s  g a y  m a rria g e s  le g a l stam p, R eu ters  W orld  Service, June  27. 
1996 (Icelandic legislature has legalized “gay  m arr iage” following D enm ark , N o rw a y  &  Sw edish  
precedents) .

9Jo an n e  von A lroth, G ay C oup les ' R eg is try  B acked  in  O ak P a rk , Chi, Trib. July 26, 1997 
at 3. See fu r th e r  Rex W o ck n er ,  su p ra  n o te  30; S teffen Jensen, P a rtn e rsh ip  Law  in  the 
N etherlands, ILG A , E u ro Ie t te r5 1  (July ’997).

" ’C erta in  restr ic tions co m m o n ly  are  im posed  on  sam e-sex  dom estic  par tne rsh ips  d o  not 
apply to  heterosexual m arriages,  such as the  requ irem ent that at least one  o f  the  pa r tne rs  be  a 
citizen o r  resident national o f  the  coun try , and limitations re: jo in t  custody , ado p tio n ,  artificial 
insemination, s ta te -church  w edd ings ,  and exem ption  from  marital s ta tu s  u n d e r  international 
treaties, a re  com m on . See g e n e ra lly  Nielsen, su p ra  no te  5, a t 300.

" Y e a r  o f  1996, X L II L a w  §§ 1-3 (M ay  21, 1996) (S tuart  Schu lte  transla. 1996). See a lso  
H u n g a ry ’s  gays welcome la w  on r ig h ts  as f i r s t  step, R eu ters  W orld  Service. M ay  22, 1996.

http://inet.uni2.dk/~steff/survey.htm


«

that no na tion  in h is tory  ev e r  has a l low ed  sam e-sex  legal m arr iage ( th o u g h  so m e have tolera ted  
w idesp read  h o m osexua l  p rac t ices  o r  conferred  som e social o r  legal s ta tu s  on  so m e  kinds o f  
hom osexual  partners).

T h e  overall g lobal p ic tu re  sh o w s  overw helm ing  support  for exclusively heterosexual 
m arriage. N o  legislature o f  any ju r isd ic t ion  in the w orld  has eve r  ap p ro v ed  o f  sam e-sex  marriage. 
M any  ju r isd ic t ions  (including m ost  o f  the  A m erican s ta tes  and C ongress )  have recently  enacted  
laws denying  legal recogn it ion  to  sam e-sex  m arriage from o th e r  ju r isd ic t io n s .12 Likewise, in the 
past  tw en ty -f ive  years, d o ze n s  o f  law suits  have been filed in the  U S A  seek ing  jud icial legalization 
o f  sam e-sex  m arriage, and  all o f  these, unanimously, re jected the  claim tha t  there  is a fundamental 
right to  sam e-sex  m arr ia g e .13 E ven  the  high 'y  criticized B a e h r  case  in Hawaii rejected, like all 
A m erican  trial and appe lla te  c o u r ts  b e fo re  it, the claim that there  is a fundam ental  right to  m a n y  
so m eo n e  o f  the  sam e sex. M o re o v e r ,  virtually all in ternational conven tions  tha t  describe  m arriage 
have defined it as the un ion  o f  a m an and a w o m a n .14 Polls have repea ted  found  that the people 
in A m erica  s trong ly  o p p o s e  legalizing sam e-sex  m arr iage .15

12ln the  past th ree  years , C o n g re ss  and the legislatures o f  m ore  than h a lf  o f  the  A m erican 
s ta tes  have enac ted  legislation fo rb idd ing  recognition  o f  sam e-sex  marriage. See 
g e n e ra lly  M arr iag e  L aw  Pro ject ,  B ills  C once rn ing  S am e-S exM arriage , 1997 L eg is la tive  U pdate , 
June  16, 1997 (available at h t tp : / /w w w .p o n o .n e t ).

nSee C o n s titu tio n a l C la im s, sup ra  no te  2 at 9-10, nn. 22-26 , and  id . at 56-57  nn. 252,
253 (identifying m ore  than a d o ze n  different lawsuits seeking  marital s ta tu s  fo r  sam e-sex  unions). 
See a lso  S to r rs  v. H o lcom b, 1996 W L  379613  (N .Y . Sup.C t. 1996).

uSee U niversal D eclara tion  o f  H um an  Rights, Article 16 (“ M en and w o m en  o f  full age, 
w ithou t  any limitation due  to  race, nationality  religion, have the right to  m arry  and to  found a 
family.” ); [E u ro p ean ]  C o n ven tion  fo r  the P ro tec t ion  o f  H um an R ights and Fundam en ta l  
F reedom s, 213 U .N .T .S .  222 , en te red  into force on 21 S ep tem b er  1970, 20  D ecem b er  1971 and I 
January  1990 respectively  A rticle  12 (“ M en and w om en  o f  m arriageable age  have the  right to  
m arry and to  found  a family, acco rd in g  to  the n a ‘;onal law s go v ern ing  the exercise  o f  this right.” ); 
A m erican  C onv en tio n  on  H u m an  R ights, O .A .S . 1 reaty Series N o. 36, 1144 U .N .T .S .  123 
en tered into fo rce  July 18, 1978, reprin ted  in Basic D ocum en ts  Pertain ing to  H um an  R ights in the 
I n te r-A m erican  System , O E A /S e r .L .V ./ I I .S 2  d o c .6 rev. 1 at 25 (1 9 9 2 ) A rticle 17(“ the right o f  men 
and w o m en  o f  m arr iageab le  ag e  to  m arry  and to  raise a family shall be reco g n ized ” ); H ab ita t l l  
C onference , Istanbul, T u rk ey ,  3 -14  Ju n e  1996, T he  H abitat A g en d a  (h t tp : / /w w w .u n d p . 
o rg /u n /hab ita t /agenda /ch -2 .h tm l)  (“ M arr iag e  mu* t be en tered  into with the  free co n sen t  o f  the 
intending spouses ,  and husband  and  wife should be equal partners. T he  rights, capabilities and 
responsibilities o f  family m em b ers  m ust b e  respec ted .” ;. See a lso  H o n g  K o n g  Bill o f  Rights 
O rdinance, 30  I.L .M . 1310, *1318  (Effec tive  June  8, 1991) (“T h e  right o f  m en and  w o m en  o f  
m arr iageable  ag e  to  m arry  and to  found a family shall be recogn ized .” ).

15P ort land  O regon ian ,  April 19, 1997, at A01 (1 9 9 7  W L  4 1 6 5 3 6 6 )  (M arch  1996 Gallup 
poll sh o w s  A m ericans  o p p o s e  sam e-sex  m arr iage  6S -to -27);  A ssocia ted  Press, Aug. 19, 1996 
(L ou  H arris  Poll rep o r ts  6 3 -6 4 %  o f  A m ericans o p p o se  legalizing sam e-sex  m arriage; 10-11%  
favor); sup ra  n o te  28 (7 0  percen t o f  H aw aiians  o p p o se  legalizing sam e-sex  m arr iage);  F resno  Bee
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In December, 1996, a trial co u r t  in Hawaii ruled that the s ta te  had no com pelling  reason to 
deny  m a r r h g e  licenses to  sam e-sex  couples ,  and o rde red  the s ta te  to  issue m arr iage  licenses to 
sam e-sex  c c u p le s  w h o  apply  for th e m .16 T h a t  ruling has been appealed  to  the  s ta te  sup rem e 
cour t,  and th e  o rd e r  has been  s tayed  pending  appeal. Just m o n th s  a f te r  tha t  ruling, the  Hawaii 
legislature passed  an am en d m en t  to  th e  s ta te  consti tu tion  which, i f  ratified by th e  peop le  o f  
Hawaii in N o v e m b e r  1998, will effectively over tu rn  the basis for th e  c o u r t ’s ruling that the denial 
o f  sam e-sex  m arr iage  co n s t i tu te s  constitu tionally  impermissible sex  d isc r im ina tion .17 T h e  people 
o f  H awaii o v erw h elm in g  and consis ten tly  o p p o se  legalizing sam e-sex  m arr ia g e ,11* bu t they could 
be fo rced  by their s ta te  co u r ts  to  issue m arr iage licenses for sam e-sex  m arr iages , at least 
tem p o ra r i ly .19 T h e re  a re  m o v em en ts  to  legalize sam e-sex  m arr iage  in a few  E u ro p e an  countries, 
but historically and to  this day, sam e-sex  m arriage is legal in no jurisd ic tion .

II .  Why S.J.R. No. 42 a n d  S.C.R. No. 25 a re  Necessary a n d  P ruden t 
T h e  consti tu tiona l crisis tha t  has led to  these  p ro p o sed  re so lu tions  to d ay  is abou t  a  radical 

judicial redefinition o f  m arr iage. T h a t  is w hat this w hole  co n tro v e rsy  is all abou t.

M ay 25, 1997 at E6 (1 9 9 7  W L  3 9 0 4 0 0 7 )  (1996  Los A ngeles T im es  poll found  Californians 
o p p o se  legalizing sam e-sex  m arr iage  6 0 - t o - 3 1); hut see Irish T im es, Aug. 10, 1996, at 10 (1996  
W L  11037747) (G e rm an s  favor  legalizing sam e-sex  m arriage 48 -to -4 2 ) .

16B a e h r  v. Miike, No. 91 Civ. 1394 (H aw . Cir. Ct. Dec. 3, 1996), 23 Fa m . L. R ri\  (B N A ) 
2001 (Dec. 3, 1996).

’’Haw aii  H .B . 117 (1997).

l8V o te rs  s trong ly  o p p o s e  g ay  unions, H onolu lu  Star-Bulletin , Feb. 24, 1997, at I 
(curren tly  7 0 %  o f  th o se  polled  o p p o s e  legalizing sam e-sex marriage; 2 0 %  favor  it; opposit ion  has 
g ro w n  ab o u t  12% and su p p o r t  fallen 12% during  four  years).

19In B a e h r v. L e w in , 852  P .2d  44  (1993),  the Hawaii S u p rem e  C o u r t  re jected  the claim 
that the  “ right to  m arry” p ro tec ted  by  the  Hawaii C onsti tu tion  ex tends  to  sam e-sex  coup les  and 
held that there  is no " fundam ental  consti tu tional right to  sam e-sex  m arr iage"  b ecau se  such 
relationship is not " ro o ted  in tradition"  o r  "at the base o f  all o u r  civil and  political institutions."
Id . at 55, 57. H o w ev er ,  a plurality conc luded  that Hawaii 's  m arr iage  license law  facially 
"discriminates based  ori sex aga inst  th e  applicant [same-sex] coup les"  on ac co u n t  o f  gender,  in 
apparen t violation  o f  the  s ta te  consti tu tiona l provisions p ro tec t ing  equality. Id . a t  57-62. T he  
D ecem ber, 1996 ruling in B aeh r v. M iik e  w as  on rem and from this decision. I f  the Hawaii 
S uprem e C o u r t  affirms th e  trial co u r t  decision in M iik e  before  N o v e m b e r  1988, sam e-sex  
m arriage could  be legalized b efo re  the  peop le  ge t  to  vo te  on the  consti tu tiona l am endm ent.  While 
the am endm en t,  i f  passed, cou ld  effectively undo the su p rem e co u r t  decision, the  sam e-sex  
couples  w ho  m arr ied  in the interim could  pose  a significant political and  legal dilemma. F o r  a 
discussion o f  the B a e h r  case, see Lynn D. W ardle, A C r it ic a l A n a lys is  o f  C o n s titu tio n a l C la im s  

f o r  Same-Sex M a rr ia g e ,  1996 B .Y .U . L. Rev. 1.

4



Last month, in B rause  v. B ureau  o f  V ita l S ta tis tics ,20 Alaska Superior Court Judge 
Michalski held that the privacy provisic t o f the Alaska Constitution protects as a fundamental 
right the right o f  two persons o f  the san e sex to marry, and that the denial o f  marriage licenses to 
same-sex couples constitutes sex discrimination, and that denial o f  same-sex marriage may only 
be upheld if  it is justified under the very strict “compelling state interest” test. While that ruling is 
not a final ruling, it establishes a legal standard and principle as a matter o f  Alaskan constitutional 
law that seriously jeopardize Alaskan marriages, constitutional integrity, state legislative authority, 
interstate marriage recognition, and national harmony. It creates an enormous quagmire that 
needs to be promptly corrected.

A. The Im portance  o f  E xc lus ive ly  H e te rosexua l M a rr ia g e  
Marriage between a man and a woman is the foundation o f  our society. You can have 

marriage without society, but you cannot long have society without protecting and preserving the 
institution o f  marriage. The Supreme Court o f  the United States has repeatedly recognized this 
reality. Nearly 120 years ago, the Supreme Court said o f  marriage: "Upon it society may be said 
to be built, and out o f  its fruits spring social relations and social obligations and duties, with which 
government is necessarily required to deal."21 More than a century ago the Court both glorified 
the legal status o f  marriage and the affirmed importance o f  legislative control o f  it when he noted 
that “[mjarrirge, as creating the most important relation in life, [has] more to do with the morals 
and civilization o f a people than any other institution, has always been subject to the control o f  the 
legislature."22 In 1923, in Meyer v. Nebraska,23 the Court acknowledged that "without dcubt." 
among the liberties protected by the fourteenth amendment was the right "to marry, to establish a 
home ...." In 1942, in Skinner v. Oklahoma,2"1 the Court declared that “[m]arriage and procreation 
are fundamental to the very existence and survival o f the race." Twenty-three years later, the 
Court repeated this viewpoint with even greater emphasis in Griswold v. Connecticut.25

We deal with a right o f  privacy older than the Bill o f  Rights-older than our 
political parties, older than our s-hool system. Marriage is the coming together for better 
or worse, hopefully enduring, and intimate to the degree o f  being sacred. It is an 
association that promotes a way o f life, not causes; a harmony o f  living, not political 
faiths; a bilateral loyalty, not commercial or social projects. Yet it is an association for as 
noble a purpose as any involved in our prior decisions.
In 1967, the Court struck down a Virginia anti-miscegenation statute in Loving v.

Virginia, noting: “Marriage is one o f  the "basic civil rights o f man," fundamental to our very 
existence and survival. ... To deny this fundamental freedom on so unsupportable a basis as the

20Civil No. 3AN-95-6562-CI (Anchorage Super. Ct„ Feb. 27, 1998).

2lReynolds v. United States, 98 U.S. 145, 165 (1878).

"Maynard v. Hill, 125 U.S. 190, 205-6 (1888).

23262 U.S. 390, 393 (1923).

243 16 U.S. 535, 541 (1942).

2538 1 U.S. 4 7 9 ,486  (1965).
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racial classification embodied in these statutes ... is surely to deprive all the State's citizens o f  
liberty without due process o f  law.”26 Four years later, in Boddie v. Connecticut,27 the Court 
emphasized that "marriage involves interests of basic importance in our society." In 1977, in 
Zablocki v. Redhail,28 the Court invalidated a state law restricting marriage o f  indigent support- 
obligated father o f  child receiving public assistance "reaffirming the fundamental character o f  the 
right to marry." In numerous other cases in recent years, the Court has reiterated and enhanced 
the fundamental importance and preferred status o f  marriage.29

Three things are undeniable from this long line o f  decisions o f  the U.S. Supreme Court. 
First, it is clear that for a long time the Court has been absolutely convinced, and it remains 
convinced, that marriage is o f  fundamental, critical importance to our society. Second, it is clear 
that the Court agrees that protecting marriage is essential to our constitutional form o f  
government. Third, it is absolutely certain that the relationship that the Court was talking about as 
marriage in all o f these cases was the exclusively heterosexual marriage relationship o f a man and 
a woman.

B. H e te rosexua l M a rr ia g e  Is  U n iq u e ly  B e n e fic ia l to  Society
Marriage is unique and uniquely beneficially to society and its members. Marriage is 

unique because ine relationship between a man and a woman is different than the relationship 
between two persons o f  the same gender. Men and women are different, and thereby the 
relationship o f  two persons o f  opposite gender (in marriage) is different from other kinds o f  
relations including same-sex relations that seek to imitate marital status.

Advocates o f  same-sex marriage are “trapped in a Keisean dream,”30 where they 
erroneously believe that they can create social order out o f  moral chaos by merely enacting 
positive laws. They embrace “the myth about the ‘law-maker’ and the ‘legal system’” that is based 
upon an erroneous “impression o f  the origin, content and structure o f  law. . . .  It hides the fact 
that the central elements o f  a legal order cannot be ‘invented’ by a law-maker, but must be rooted 
in a normative practice.”31 Shared normative values are “the basic element in what we call

26388 U.S. 1, 12(1967).

2740I U.S. 371, 376 (1971) (invalidating requirement that indigent parties pay divorce 
filing fees).

28434 U.S. 374, 383-386 (1978). See a lso  Turner v. Saffley, 482 U.S. 578 (1987) 
(invalidating a state prison regulation permitting marriage by inmate only in case o f  pregnancy or 
child born out o f  wedlock).

29See, e.g., Moore v. City o f  East Cleveland, 431 U.S. 494, 499 (1977); Paul v. Davis, 424 
U.S. 693, 713 (1976); Cleveland 3d. ofEduc. v. LaFleur, 414 U.S. 632, 639-40 (1974); United 
States v. Kras, 409 U.S. 434, 444, 446 (1973);

30A n n a  C hris tensen , P o ly c e n tr ic ity  a n d  N o rm a tive  Patterns, in LEGAL POLYCENTRICITY:
CONSEQUENCES OF P l u r a l i s m  in  l a w  235, 239 (H an n e  P e te rsen  &  H enrik  Z ah le  eds. 1995).

31 I d  at 236.
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soc ie ty ,” 32 and w h a t  w e  call law.
A d v o c a te s  o f  sam e-sex  m arr iage  fallaciously believe that  i f  they  can g e t  the  label o f  

"m arriage"  fo r  their gay  and lesbian relationships, they  will m agically  acq u ire  the  socially and 
individually beneficial '■'haracteristics assoc ia ted  w ith  m arr iage  for millennia. T h a t  is very s trange  
th inking .33 A braham  Lincoln o n ce  lam pooned  the flaw o f  this th ink ing  w ith  a hom espun  story:
H e asked  h o w  m any  legs a d o g  w ould  have i f  > ou co u n ted  a tail as a leg. T o  the re sp o n se  "five 
legs," L incoln said, "No; calling a  tail a leg doesn 't  m ak e  it a leg ."3'1

T h e  re la tionship  be tw een  tw o  persons  o f  th e  sam e sex is fundam entally  different from 
he te rosexua l  “ m arr iage” because  m en and w o m en  a re  fundam entally  different. M arr iage  is 
unique. N o  o th e r  co m p an io n a te  relationship p rov ides  th e  sam e g re a t  po ten tia l  for benefitting 
individuals and  socie ty  as the  life-time covenan t  union  o f  a m an and a w om an . T h a t  is w hy  only 
certain  co m m itted  he terosexual un ions are g iven the  legal s ta tu s  o f  m arriage. It is no t the 
m arr iage  certificate, labei, o r  legal s ta tu s  that  m ak es  the he te rosexua l  marital re lationship uniquely  
beneficial to  individuals and society , but it the  n a tu re  o f  the  re la tionships  i tse lf  that is so valuable, 
and tha t  is w h y  such  un ions  are  given the preferred  legal s ta tu s  (..nd label) o f  m arriage .
Pluralistic  a rg u m en ts  fo r  sam e-sex  m arr iage  are  simply self-alienating.35 T he ir  thesis o f  relational 
equ iva lence  is a simplistic no tion  that fails to  recogn ize  that  " som eth ing  m o re  com plex  is g o in g  on 
than can  be explained" by saying "my sexual pre ference  is as g o o d  as y o u r  sexual p re fe rence ."36

S am e-sex  un ions do  not match the  con tr ibu tions  to  soc ie ty  that  a re  m ad e  by heterosexual 
m arriages. T h e  public p u rp o se s  for which m arr iage  has been  c rea ted  are  bes t  ach ieved  by c ro s s ­
g en d e r  unions; sam e-sex  unions fail to  p ro m o te  those  social in terests  in any  com parab le  degree. 
Let m e m en tion  ju s t  a few  examples. H e te rosexua l  m arr iage  p rovides , in te r  a l ia , (1) the best 
setting for the  safest and m ost beneficial expression  o f  sexual intimacy; (2) th e  best env ironm ent 
into w hich  children  can be born  and reared  ( the  p ro fo u n d  benefits  o f  d u a l-g en d er  paren ting  to  
m odel in te rg e n d er  re la tions and sh o w  children h o w  to  re la te  to  p e rso n s  o f  their ow n  and the 
o p p o s i te  g e n d e r  are lost in sam e-sex  unions), (3) th e  best security  fo r  th e  s ta tus  o f  w o m en  (w ho  
tak e  the g re a te s t  risks and  invest the g rea tes t  personal effort in m aintain ing families); (4) the 
s tro n g es t  and  m ost  s table  co m p an io n a te  unit o f  socie ty  (and  thus th e  m ost secure  se tting  for 
in tergenerational transm ission o f  social kno w led g e  and skills); (5 ) a functional and historic social

32I d

331 * is ironic that  gay  and lesbian critics w h o  often  ch ide  their  o p p o n en ts  for try ing to 
“ legislate m orali ty” seek  to  radically transfo rm  the essential no rm ative  charac teris t ics  o f  their 
re la tionships  by have th e  legislature (o r  jud ic iary) label them  “ m arr iages .”

MSee g e n e ra lly  J. Bartlett ,  T h e  S h o r te r  B artle tt 's  Familiar Q u o ta t io n s  218d  (1 9 6 1 )  c ite d  in  
S tephen  A. N ew m an , B a b y  Dae, Congress a n d  the States: C h a lle n g in g  (he F e d e ra l T reatm ent 
S ta n d a rd  fa r  Im p a ire d  In fan ts , 15 Am. J. L. and M ed. 1, *15 (1989).

35Je rem y  W ald ron ,  R ev iew  Essay, O n the O b je c tiv ity  o f  M o ra ls :  Thoughts on G ilb e r t 's  
D e m o cra tic  In d iv id u a lity ,  80 CALIF. L. RliV. 1361, 1376 (1 9 9 2 )  (M ora l  relativism is self- 
alienating; a moral relativist is “ a person  w ho  could  no t  tak e  his o w n  s ide  in an a rg u m en t.” ).

i6See g e n e ra lly  id. a t  1381.
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stability tha t  sam e-sex  m arriage w o u ld  underm ine; and (6) the best seed g ro u n d  fo r  dem o cracy  and 
the  m ost  im portan t  schoo lroom  for self-governm ent.  F rom  the perspec tive  o f  these  social 
in terests  underly ing  m arriage, sam e-sex  un ions are  not equivalen t to  heterosexual marriages.

C. The O p in io n  in  B rau se  is  S erious ly  F la w e d  a n d  D angerou s ly  R a d ic a l
Ju d g e  M ichalsk i’s op inion in Brause  is very  in teresting  and even though t-p rovok ing .  1 

think he w ri tes  well. B ut there  are  at least th ree  ser ious flaws in Ju d g e  M ichalsk i’s opinion. First, 
the  op in ion  is very  radical, extrem ely o u t  o f  the m ains tream  o f  law  and experience. N ever  before  
has any c o u r t  held that sam e-sex  m arr iage is p ro tec ted  by a fundam ental constitu tional right.
E ven  the  H aw aiin  cour ts  in their controvers ia l  B aeh r  op in ions unanim ously  rejected that claim, as 
has every  o th e r  co u r t  (n o w  dozens  to ta l)  to  consider  similar claims. N o r  has any co u r t  so  
ab rup tly  and sum m arily  conc luded  that equal p ro tec t ion  in implicated by the historic  limitation o f  
m arr iage  to  oppos i te -sex  couples.

S econd , the opinion seem s to  o v e r lo o k  som e very  fundam ental points. O n e  point 
o v e r lo o k e d  is precedent.  Ju d g e  M ichalsk i’s offers none  o f  the  kinds o f  support  o r  ev idence fo r 
his d ram a tic  conc lusions that a re  considered  e lem enta ry  and essential in the legal profession. For 
instance, th e  opinion cites no textual o r  historical su p p o r t  for the conclusion  that  there  is a 
fundam ental  right to sam e-sex  marriage. It d o es  not cite anyth ing  in the record  o f  the draft ing  or 
the d eb a te s  o f  the  privacy provision to  su p p o r t  that radical conclusion. T h ere  is no ev idence cited 
in the op in ion  to  sh o w  that the peop le  o f  A laska  intended to  c rea te  o r  p ro tec t  a fundam ental right 
to  sam e-sex  m arr iage w hen they ad o p ted  Article 1, Section  22 ( the  right to privacy). T h e  reason  
no ev idence  is cited is because none  exists, f can find abso lu te ly  no th ing  in the A laska 
C o n s ti tu t io n  o r  history o r  cases in terpreting it that  su p p o r ts  the  no tion that the peop le  o f  A laska 
in tended  to  c rea te  a fundamental right to  m arry  persons  o f  the sam e gender,  o r  anything to 
su g g es t  th a t  they believed that limiting m arr iage  to  o p p o s i te  sex coup les  implicates gen d e r  
discrim ination.

A n o th e r  flaw is the  superficiality o f  the analysis. F o r  example, the opinion o v er looks  a 
subtle  but s ignificant distinction be tw een  public to lera tion  o f  private  choices and private  claims to  
public preferences . T he  right to  privacy o f  the A laska C o n s ti tu t io n  p ro tec ts  certain  private  
co n d u c t  f ro m  public penalty, bu t never before  has any co u r t  anyw here  held th a t  a  right to  privacy 
com pels  th e  public to  confer benefits, privilege and public pre ferences  on private  choices. Ju d g e  
M ich a lsk i’i op inion erases  the critical d istinction be tw een  public and private.

In Breese v. S m ith *1 and R av in  v. State,™ the tw o  cases  cited heavily by Ju d g e  Michalski, 
the A laska  S u p rem e  C o u rt  recognized  that  the  public cou ld  not reach  ou t  and penalize certain 
p rivate  ch o ice s  (h o w  long a s tuden t g ro w s  his hair and p rivate  possession  o f  m arijuana for 
personal u se  by an adult in a private  home). Applying that principle to  sam e-sex  rela tions might 
su p p o r t  an arg u m en t that the s ta te  should  not penalize so m e  private  sexual choices  am ong  
co n sen tin g  adults. H ow ever,  that  is very  different than  saying that the s ta te  m ust affirmatively 
confer  a public  s ta tu s  and valuable legal benefit like m arr iage  up o n  m ere  private  preferences,
Ju d g e  M icha lsk i’s conclusion that the privacy provis ion  requ ires  A laska to  con fer  public legal 
s ta tu s  o f  m arr iage  on sam e-sex  coup les  is like saying tha t  A laska constitu tionally  m ust p rovide

•17501 P.2d 159 (Alaska. 1972).

•1K53 7  P .2d 494  (A laska  1974).
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free Rogaine or tax deductions for Rogaine expenses because individuals have a private right to 
grow their hair as long as they want, or that AJaska must provide crop subsidies and tax breaks 
for persons who want to exercise their private right to grow and possess marijuana.

Moreover, the opinion announces a radical right o f  “choice o f  life partner” but does not 
announce any principled boundaries o f  that right. If the Alaska Constitution’s right to privacy 
really confers a broad right to marry on two adults o f  the same sex, logically it would also protect 
the right to marry o f  two adults who are closely related (incest), or three adults (polygamy).
Those private relations may be as meaningful and loving as homosexual relations. Thus, under the 
Brouse  decision laws forbidding incest and polygamy also would infringe upon this broad 
fundamental right to marry.

The analysis o f  the right to privacy also seems to confuse tolerance and preference. 
Relations arid conduct may be legally categorized in at least three different ways -- as 
"prohibited," "tolerated" or "preferred. "3() Marriage is the classic example o f  a p re fe rre d  
relationship. It is one o f the most highly-preferred, historically-favored relations in the law. Thus, 
the claim for same-sex marriage is not a claim for mere tolerance, but for special preference. The 
principle o f  tolerance or privacy does not justify legalization o f same-sex marriage because 
marriage is much more than a to le ra te d  p r iv a te  relation, it is a legally a p re fe rre d  p u b lic  status.

Similarly, the gender equality analysis in the opinion ignores the fact that there is a critical 
distinction between sexual differences and sexual discrimination. It does not violate gender 
equality for the government to provide pregnancy services only to women, or prostate cancer 
treatment only to men because only women can become pregnant, and only men can get prostate 
cancer. Likewise, it does not violate gender equality for the government to give marital status 
only to male-female couples, because only male-female couples can constitute a cross-gender 
union that is the essence o f  marriage. "[T]he Equal Protection Clause does not mean that the 
physiological differences between men and women must be disregarded.... The Constitution surely 
does not require a State to pretend that demonstrable differences between men and women do not 
really exist."40 Judge Michalski’s opinion, moreover, overlooks the fact that heterosexual 
marriage is the oldest gender-equality institution in the law. The requirement that marriage 
consist o f  both a man and a woman emphasizes the absolute equality and equal necessity ol both 
sexes for the most fundamental unit o f  society. It recognizes the indispensable and equal 
contribution o f  both genders to the basic institution o f  our society.41

D . L e g a liz in g  Same-Sex M arriage . W ou ld  C reate A N a tio n a l C ris is
The matter ai issue in B rause  is not only about how Alaska treats same-sex unions, but it 

is also about how AJaska treats other states and the federal government. Any resolution o f  the 
same-sex marriage debate in AJaska must take into account the effect that Alaska’s action will

,9Bruce C. Hafen, The C o n s titu tio n a l S ta tus o f  M a rr ia g e , K insh ip , a n d  S o c ia l P r iv a c y  -  
B a la n c in g  the In d iv id u a l a n d  S ocie ty In terests, 81 Mien. L. REV. 463, 546-547 (1983); Bruce C 
Hafen & Jonathan D. Hafen, In d iv id u a l Autonom y, S tudent R ights, a n d  the U.N. C onven tion  on  
R igh ts  o f  the C h i ld ’ ' D eJure  vs. D e  F a c to  A u to n o m y  f o r  C h ild re n  69 ST. JOHN’S L. REV. 601, 
653-656 (1995).

4,1450 U.S. at 481 (Stewart, J., concurring).

4XSee C o n s titu tio n a l C la im s, su p ra  note 2, at 83-88.
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have on the 49 other states and the federal union. In many ways, possibly including operation o f  
the Full Faith and Credit clause, Alaska’s legalization o f same-sex marriage will be manipulated in 
an effort to override other states’ and Congress’ strong marriage policies. Legalizing same-sex 
marriage would prompt a constitutional crisis as other states and the federal government seek to 
avoid having same-sex marriage imposed in those other jurisdictions. AJaska has a compelling 
state interest in not drastically redefining marriage in a way that imperils the interjurisdictional 
recognition o f  some Alaskan marriages, that produce divisive, coercive pressures on the other 
states that may severely strain its relations with sister states, and which could precipitate a 
constitutional crisis.

If AJaska were to legalize same-sex marriage, it would create a major deviation from the 
concept and definition o f  marriage accepted in all forty-nine o f  the other states. The disruption, 
conflicts and disharmonies that would arise between AJaska and the other states in the union are 
potentially devastating. Marriage and marital status play a role in literally hundreds o f  
government laws and programs in each separate jurisdiction — both state and federal.41 ' When the 
State defines a spouse it has the effect o f  pushing the first domino in a parade o f  dominos.”43

The threat o f  being forced to recognize same-sex marriage is not a speculative or trifling 
concern. The other states have reacted with unusual alacrity to the situation. The seriousness o f  
this potential crisis is underscored by legislation and executive decrees enacted last years. In the 
past three years, Congress and  more lhan h a lf  o f  the states have enacted laws barring  
recognition o f  same-sex marriage,44 The Defense o f  Marriage Act passed both houses o f  
Congress by overwhelming, bi-partisan majorities, and was signed by President Clinton. Alaska 
has joined the majority o f  the states by enacting a similar state law refusing to recognize same-sex 
marriages.45 Yet Brause raises the very specter o f  a serious national marriage recognition crisis 
that that Alaska legislation and that DOMA are designed to avoid.

Marriages valid in the state where performed that have been denied recognition by another

42Congress identified more than 800 federal statutory provisions incorporate the terms 
"marriage," and over 3000 use "husband, "wife," "spouse," and the like. H. Rep. 104-664, 104th 
Cong. 2d Sess, on Defense o f Marriage Act, July 9, 1996, at 10.

43Report o f  the Commission on Sexual Orientation and the Law in Hawaii (Dec. 8, 1995)
at 6,

44Defense o f  Marriage Act, Pub. L. 104-199, 110 Stat. 2419 (Sep. 21, 1996) (defining 
marriage for purpose o f  federal law as exclusively heterosexual, thus barring federal court or 
agency recognition o f  same-sex marriage in federal law, and expressly providing that each state 
may choose whether or not it will recognize same-sex marriages from other states); See 
generally  Marriage Law Project, B ills Concerning Sam e-SexM arriage, 1997 Legislative Update, 
June 16, 1997 (available at http;//w w w .pono.net).

451996 Alaska Sess. Laws 21 (“A marriage entered into by persons o f  the same sex, 
either under common law or under statute, that is recognized by another state or foreign 
jurisdiction is void in this state, and contractual rights granted by virtue o f  the marriage, including 
its termination, are unenforceable in this state.").
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state when they are incompatible with a strong public policy o f  the second state are legion.46 As 
another court recently noted, "no state is bound by comity to give effect in its courts to the 
marriage laws o f  another state, repugnant to its own laws and policy."47 Thus, Brause  jeopardizes 
the rights and interests o f many AJaska citizens, and create years o f  costly, confusir i litigation for 
both the people and for the state. Individuals rights to property interests, alimony, ild support, 
custody, visitation, insurance benefits, inheritance, succession, public benefits would be insecure 
for years to come. Alaska’s compelling interest in “minimizing the susceptibility o f its own” 
marriages to nonrecognition in other states provides ample justification for immediate passage o f
S.J.R. No. 42. Sosna v. Iow a , 419 U.S. 393, 407 (1975).

Internationally, the position o f  nearly all nations appears to be that it would violate their 
strong public policy to recognize same-sex marriage, and in some nations that opposition to same- 
sex marriage could be so strong that same-sex marriages from Alaska could impair relations 
between the jurisdictions.48 No nation in the world recognizes same-sex marriage. Even the 
nations that have allowed same-sex domestic partnership do not expect those domestic 
partnerships to be recognized abroad.49 Same-sex marriage would be found incompatible with 
public policy in most o f  the nations o f  the world.50 Marriages that "are incompatible with the 
public policy" o f  a country will not be recognized in that country, even if the marriage is deemed 
valid under the law o f the state where celebrated or by the law o f  the parties' nationality or

AbSee, e.g., Metropolitan Life Insurance Co. v. Chase, 294 F.2d 500 (3d Cir, 1961); In re 
Estate o f  Levie, 123 Cal. Rptr. 445, 447 (Cal. App. 1975); Catalano v. Catalano, 170 A.2a 726, 
728-729 (Conn. 1961); Laikola v. Engineered Concrete, 277 N.W.2d 653, 656 (Minn, 1979); 
Nelson v. Marshall, 869 S.W.2d 132 (Mo. App. 1993); Stein v. Stein, 641 S.W. 2d 856, 858 (Mo. 
App. 1982); Randall v. Randall, 345 N.W. 2d 3 19, 322 (Neb. 1984); Bucca v. New Jersey, 12S 
A.2d 506, 5 11 (N.J. Superior Court 1957); Rhodes v. McAfee, 457 S.W.2d 522, 524 (Tenn. 
1970); Seth v. Seth, 694 S.W. 2d 459 (Tex. Ct. App. 1985); Farah v. Farah, 429 S.E.2d 626, 
334-335 (Va. App, 1993); see g e n e ra lly  Restatement (Second) Conflict o f  Laws § 283,
Reporter's Note, comments ' k.

4?Hager v. Hr.-,er, 3 Va. App. 415, 349 S.E.2d 908, 909 (1986), c it in g  Toler v. Oakwood 
Smokeless Coal Corp., 173 Va. 425, 430, 4 S.E.2d 364, 366 (1939)); State v. Austin, 234 S.E.2d 
657, 663 (W. Va. 1977). See g e n e ra lly  Rhodes v. McAfee, 224 Tenn. 495, 457 S.W.2d 522 
(1970); Seth v. Seth, 694 S.W.2d 459 Q . App. Texas, 1985); Godt v. Godt, 1990 WL 123047 
(Del. Super., Aug. 7, 1990); see fu r th e r  h  e Estate o f  Jenkins, 133 Misc.2d 420, 506 N.Y.S.2d 
1009 (1986); Anderson v. Anderson, 27 Conn.Supp. 342, 23S A.2d 45 (1967); Farah v. Farah, 
429 S.E.2d 626 (Va. /»pp 1993).

wSee g e n e ra lly  Lynn D. Wardle, In te rn a tio n a l M a rr ia g e  a n d  D ivo rce  R egu la tion  a n d  
R e co g n itio n : A Survey , 29 Family L. Q. 497-517 (Fall 1995).

49Marrianne Hojgarrd Pedersen, D enm ark : H om osexua l M a rr ia g e s  a n d  New Rules  
R egard ing  S epa ra tio n  a n d  D ivo rce , 30 J. Fam. L. 289, 290 (1991-92).

5"Lynn D. Wardle, In te rn a tio n a l M a rr ia g e  a n d  D ivo rce  R egu la tio n  a n d  R ecogn ition : A 
Survey, Family Law Quarterly, vol. 29, pp. 497-517 (Fall 1995).



domicile.51 Thus, parties to Alaskan same-sex marriages would expect, but be denied rights based 
upon marital status in foreign nations, including property, succession, inheritance, insurance, 
employment benefits, pensions, etc., in other nations. Other Alaskan marriages might also would 
be viewed with suspicion as well, resulting in disadvantages for many Alaskans seeking benefits in 
other countries.

Alaska has a valid interest in not becoming the “Reno” o f  s-.me-sex marriages. The 
potential detriment to the local economy (the public costs could easily overwhelm any minor 
increase in revenues), as well as the potential impact 011 Alaskan culture and on the environment 
in which to raise families are legitimate and substantial concerns.

Moreover, Brause  compounds an already serious national constitutional crisis. Advocates 
o f same-sex marriage argue that under the Full Faith and Credit Clause o f  the Constitution, art.
IV, sec. 1, all states are obligated to give "Hill faith and credit" to public acts and records o f  sister 
states, and that includes marriages.52 On the other side, opponents o f  same-sex marriage and 
supporters o f  the DOMA argue that the Supreme Court o f  the United States has never held that 
marriages must be given full faith and credit, but traditionally states have been permitted to 
decline to recognize marriages from other states that violate strong local public policy,53 and that 
DOMA is constitutional under the last sentence o f  the Full Faith and Credit clause which 
specifically provides that "Congress may by general Laws prescribe the Manner in which such 
Acts, Records and Proceedings shall be proved, and the Effect thereof."54

The point is not which position will ultimately be proven correct. Rather, the point is that 
a serious constitutional confrontation involving states, Congress, which overwhelmingly passed 
the Defense o f  Marriage Act, and the American judiciary is inevitable if AJaska legalizes same-sex 
marriage. In the confrontation, the judiciary will be asked to force states to recognize same-sex 
marriage over their own objections, and over the emphatic opposition o f  Congress. The only way 
to win that kind o f confrontation is to avoid it.

Finally, Judge Mid alski’s February 27th opinion in Brause is not the end o f  the case.

51 See  Lennart Palsson, Marriage in Comparative Conflict o f  Laws: Substantive Conditions 
3 (Martinir. Nijhoff Publishers 19S1); see also Lennart Palsson, Chapter 16, M arriage and  
D ivorce , in Vol. Ill, Private International Law, International Encyclopedia o f  Comparative Law 
59 (1978).A

52See  Hearing Before the Subcomm. on the Constitution o f  the Committee on the 
Judiciary, U.S. House o f  Representatives, 104 Cong,, 2d Sess., on H.R. 3396, May 15, 1996 
(Serial No. 69) at 202 (Rabbi David Sapperstein); Hearing Before the Committee on the 
Judiciary, United States Senate, 104 Cong., 2d Sess,, on S. 1740, July 11, 1996 (S. Hrg, 104- 
553) at 42-47 (Prof. Cass R. Sunstein).

53See generally, Restatement (Second) Conflict o f  Laws § 283(2) (1981); Robert A.
Leflar, American Conflicts Law § 221 (4th ed. 1986); 1 Lynn D. Wardle, Christopher L.
Blakesley, & Jacqueline Y. Parker, Contemporary Family Laws § 2:03 (1988).

5 lHearings Before the Subcommittee on the Constitution o f  the Judiciary Committee o f  
the House o f  Representatives, May 15, 1996, at 158-180 (Prof. Lynn D. Wardle); Rep. Tom 
Campbell, Perspective on Sante-Sex Marriages, L. A.Times, July 12, 1996, at B9.

12



Certainly I believe that the state has several very compelling justifications for not permitting same- 
sex marriage, and a court might (and I believe should) so rule. Thus, some might argue that the 
legislature should take no action until both the trial court and Alaska Supreme Court have 
rendered their final judgments. There are three deficiencies o f  that argument. First, as a practical 
matter, the Brause  ruling castc an immediate and serious cloud on the issue o f  same-sex marriages 
and on other laws passed by the Alaska legislature. It will have precedential influence on other 
cases in Alaska (and, indirectly, elsewhere). It seriously implicates what the Alaska legislature is 
doing, what it should do, in passing new legislation, amending old laws, etc. The legislature need 
not wait another year or two to determine if laws it is now passing are unconstitutional. Second, 
Brause immediately sends a dramatic and terribly mistaken message about how marriage is 
understood in the Alaska Constitution. The legislature has responsibility for the state constitution 
as well as the court. As the people’s representatives, the legislators have a duty to guard the 
values and policies that the people have embodied in the Constitution o f  Alaska. You need not 
wait to correct such a seriously flawed misreading o f  the will o f  the people o f  Alaska. The people 
deserve to be heard on this issue now. Third, if the legislature delays, it could be like waiting to 
close the barn door until after the animals have gotten out. If the legislature waits to begin the 
process o f  letting the people clarify their understanding o f  marriage, and the Brause decision is 
affirmed and same-sex marriage is legalized in Alaska by judicial interpretation o f the state 
constitution, several months, possibly years, could pass before the process o f constitutional 
amendment is completed and the same-sex marriage interpretation is overturned, During that 
time, same-sex couples will be marrying, and filing suits, demanding benefits, moving to other 
states and other countries, etc. After a few weeks, months or years o f  that, even a constitutional 
amendment rejecting same-sex marriage will not practically remedy all the confusion generated in 
the interim.

III. Proposed Resolutions Nos. 25 and  42 Are Constitutional
Undoubtedly opponents o f these Resolutions will claim that they are unconstitutional 

under the U.S. Constitution. However, that is simply political jawboning. 1 will focus on S.J.R 
No. 42, because it is the operative Resolution, but the analysis is equally applicable to S.C.R. 25.

One argument that might be asserted against these Resolutions is the claim that it violates 
federal equal protection for Alaska to deny same-sex marriage. But every court that has 
addressed this claim has rejected it.55 Again, the reason is simple. Heterosexual marriage is a 
unique relationship, that makes unique contributions to society, and equal protection law does not 
require treating things are equal that are different. Is denial o f  same-sex marriage like denial o f  
interracial marriage that was declared unconstitutional in Loving v. Virginia? No, it is not. 
Prohibiting marriage because o f  race is different that prohibiting homosexual marriage. Race is 
different than sexual preference. Race is immutable and passive; sexual relationship is active and a 
matter o f  decision and choice. As General Colin Powell put it: “Skin color is a benign non- 
behavioral characteristic. Sexual orientation is perhaps the most profound o f human behavioral

55iSee Wardle, Constitutional Claims, supra note 2, at 74-95.



characteristics. Comparison o f  the two is a convenient but invalid argument.”56 I agree totally 
with the judgment o f  the Supreme Court in Loving  that racial classifications are totally irrelevant 
to any legitimate policy the state may have relating to marriage regulation, whereas sexual- 
behavior choices are o f  legitimate social concern, especially regarding marriage.

Another argument that might be raised is that S.J.R. No. 42 is unconstitutional under 
Ranter v. Evans. Two years ago, the Supreme Court o f  the United States struck down 
Amendment 2 to the Colorado Constitution in Rower. That amendment was intended to generally 
prohibit the enactment o f  laws giving special preferences to persons on the basis o f  homosexual 
behavior. But it was drafted very broadly and the Supreme Court struck down the amendment. 
But it did so on grounds and logic that clearly distinguish S.J.R. No. 42. First, the Colorado 
amendment classified and discriminated in law on the basis o f  “homosexual, lesbian or bisexual 
orientation,” and not solely on the basis o f  conduct, behavior or relationship. How someone feels 
or thinks or believes, including one's feelings or beliefs regarding sexual attraction, interest, or 
orientation, is not a permissible basis for legal discrimination; to legally classify persons on the 
basis o f  their “orientation” status is constitutionally forbidden.57 By contrast, S.J.R. No. 42 does 
not discriminate on the basis o f any “orientation” but it is conduct (marriage) and action (actual 
same-sex relationships) that are the permissible basis for distinguishing heterosexual marriage 
from same-sex unions.

Second, Colorado Amendment Two did not merely deny legal preference to persons with 
homosexual orientation, but it denied them basic protections o f  the law. The Supreme Court held 
that the Colorado amendment did not merely “put[] gays and lesbians in the same f osition as all 
other persons,”58 as the supporters said they intended, but it arguably stripped them from even 
basic civil rights protections. The Colorado amendment arguably forbade specific protection o f  
any kind for gays and lesbians,59 and the Court noted that it could be construed to “deprive[] gays 
and lesbians even o f  protection o f  general laws.”60 Thus, police protection, fire protection, access 
to public libraries, and other basic protections arguably might have been denied gays and lesbians.

5('See Gen. Colin L. Powell, Letter to Representative Patricia Schroeder, May 8, 1992, in
David F. Burrelli, HOMOSEXUALS AND U.S. MILITARY PERSONNEL POLICY, Jan. 14, 1993, at 25- 
26; see also Gays in the Military, H earing o f  the M ilitary Forces and  Personnel Subcomm. o f  the 
House A rm ed  Serv. Comm. (Statement by Joint Chiefs o f  Staff Chairman Colin Powell), FED. 
N EW sSER V . July 21, 1993, at 26. See also  Baker v. Nelson, 191 N.W.2d 185, 197 (Minn. 1971) 
("[l]n commonsense and in a constitutional sense, there is a clear distinction between a marital 
restriction based merely upon race and one based upon the fundamental difference in sex."). A
Wall Street Journal article recently observed that "many African-Americans and Hispanics 
rejected the argument that gays are another minority group just like themselves, struggling for 
equal rights." Dennis Farney, Shaky Ground, W a l l  S t . J., Oct 7, 1994, at A l, A6.

57116 S.Cl. at 1623.

s*Id. at 1624.

i0 I d . at 1626.
60I d .
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There is a tremendous and constitutionally significant difference between depriving persons o f  
potentially all protection o f the laws, as Colorado Amendment Two apparently did, and merely 
refusing to extend one specific, unique legal status (marriage) to same-sex relations, as S.J.R. No. 
42 does.

Third, similarly, the form o f the Colorado amendment was open-ended. It did not focus 
solely on the specific areas o f  abus*. that the voters had been concerned about. It was an “across 
the board” prohibition o f legal protection.61 The “sweepin= and comprehensive” Colorado rule 
singled out gays and lesbians, and no others, for comprehensive non-protection status.6' While the 
amendment’s alleged purpose to prevent certain special advantages for gays and lesbians was not 
improper, “[t]he breadth o f  the Amendment is so far removed from these particular justifications 
that we find it impossible to credit them.”63 S.J.R. No. 42, by contrast, focuses specifically upon 
one particular legal relationship and on that relationship only. It is precise, specific, and exact as 
to the subject and kind o f legal protection that is set aside for exclusive protection.

Fourth, the Supreme Court said that Colorado Amendment did not survive mere rational 
basis scaitiny. Despite the intention o f  its backers, the Court stated that: “We cannot say that 
Amendment 2 is directed to any identifiable legitimate purpose or discrete objective.”6,4 By 
contrast, protecting the institution o f  heterosexual marriage has repeatedly been recognized not 
merely as a legitimate purpose o f  legislation, but an essential and important duty o f  the legislature. 
In light o f  the history o f  the unique legal and social importance o f heterosexual marriage, it would 
require extraordinary intolerance to argue that S.J.R. No. 42's purpose to preserve the unique 
legal status o f  heterosexual marriage is irrational.

Fifth, the Supreme Court emphasized that the Colorado amendment was really motivated 
by “animus” against gays, lesbians and bisexuals. In other words, it was invidious in its motive as 
well as its potential effect.65 S.J.R. No. 42, by contrast, avoids any negative language or intent. It 
does not degrade or denigrate any class. It is positive and emphasizes the contributions and 
importance o f  conventional marriage to society, without condemning or punishing any class o f  
alternative relationships.

Finally, the same day the Supreme Court announced the Romer decision, it also rendered 
another decision that underscored how important it is to protect each state's ability to decide 
important legal policy issues for itself without having other states impose their policies 
extraterritorially upon co-equal sovereign states. In B M W  o f  North America, inc. v. G o rc f' the 
Court discussed whether Alabama courts could impose punitive damages upon a defendant for

61/c/. at 1628.

62Icf. at 1625.

63116 S.Ct. at 1628.

64116 S.Ct. at 1628.

(,sId. at 1627-1628.

66BMW, Inc. v. Gore, 116 S.Ct. 1589 (1996), This case is discussed supra.
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doing something in other states that was legal in those states but illegal in Alabama.67 It is 
impermissible, wrote Justice Stevens for the Court, for one state to"impose its own policy choice 
on neighboring States. See Bonaparte v. Tax Court, 104 U.S. 592, 594, 26 L.Ed. 845 (1881)
('No State can legislate except with reference to its own jurisdiction.... Each State is independent 
o f all the others in this particular')."68 The court emphasize the need for each state “to respect the 
interests o f  other States . . . ."69 The Court emphasized that" these principles o f  stale sovereignty  
and  comity" forbid one state giving its laws and legal policy extraterritorial effect th a t"in fringfesj 
on the policy choices o f  other States," because the Constitution requires each state "[tjo avoid 
such encroachment."70

One o f  the reasons for enacting S J.R, No. 42 is to avoid interstate conflict over 
recognition o f  same-sex marriages from Alaska. If protection o f  state sovereignty is required for 
mere state economic regulations, it is even more important that one state not legislate a radical 
redefinition o f  marriage and then impose it on the other states. Since the very day the Court 
decided Rom er it also validated one o f  the core principle upon which S.J.R. No. 42 is based - the 
importance o f  protecting state sovereignty in setting its own legal policies from extraterritorialism 
o f other state's contradictory laws - I do believe that S.J.R. No. 42 is valid under Romer.

Conclusion
I believe that S.J.R. No. 42 and S.C.R. No. 25 are generally well-considered and well- 

crafted. I believe that they are necessary and prudent. While some fine-tuning may be 
appropriate, some careful amendment may be considered, the thrust and focus o f these 
Resolutions are important and timely. I recommend that this committee, this chamber, and this 
legislature enact S.J.R. No. 42 and S.C.R. No. 25 and submit the proposed Amendment o f  S.J.R. 
No. 42 to the people forthwith

67BMW had repainted parts o f  a new car that had suffered some paint damage while being 
transported from Germany to the United States, and then sold the car as a new car in Alabama 
without disclosing that it had been partially repainted at a cost o f  $601.37. That was lawful in 
other states, but a recent Alabama case made it improper there. The plaintiff introduced evidence 
that that lowered the resale price o f  the car about 10% and the jury awarded the buyer $4,000 in 
compensatory damages (10% o f the car's price). BMW had sold about 1,000 such repainted cars 
in the United States, including 14 cars in Alabama. The jury mathematically awarded $4,000,000  
in punitive damages, reduced on appeal to $2,000,000. The Supreme C our reversed and 
remanded, 5-4, noting that the award was so grossly excessive as to violate due process, in part 
because the award appeared to be based on out-of-state conduct that was lawful where it 
occurred and had no impact in Alabama.

68116 S.Ct. at 1596-97.

''''Id. at 1597 (citing Healy v. Beer Institute, 491 U.S. 324, 335-336 (1989); Edgar v.
MITE Corp., 457 U.S. 624, 643 (1982).

l n l d . at 1597-98 (emphasis added).
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S p o n s o r  S ta te m e n t  -- S B  308

An Act clarifying a statute relating to persons who may legally 
marry ; relating to same-sex marriages: and providing fo r an effective

d a te .

Senate B ill 308 amends the existing statute governing marriage in Alaska, 
to clarify that marriage is a civil contract entered into between "one man and one 
woman". The current statute uses the gender-neutral term "person". In light o f 
recent litigation on the subject o f same-sex mamages, including the case Brause 
and Dugan v. State o f  Alaska, die existence o f such ambiguous language in statute 
is problematic.

In a March 31, 1995. written opinion the Department o f Law expressed 
that only marriages between persons o f the opposite sex would like ly be 
recognized by the courts as authorized under current law, despite the gender- 
neutral language in the statute. This opinion is based on the fact that the original 
Alaska Marriage Code o f 1963 specified that marriage is a contract entered into 
by a "man" and a "woman". The change to "person" in 1974 was the result o f a 
revisor o f statutes b ill. There was no intent by the legislature to change the 
definition or requirements for marriage in a substantive way.

Nevertheless, the Department o f Law acknowledged in its opinion that the 
existing language is problematic: "Using hindsight, we would have to say that the 
1974 revisor's b ill should not have amended AS 25.05.011 in the way that it did. 
First, the change to sex-neutx’al language can be viewed as making a major 
substantive change in the law , inappropriate for a revisor's b ill." [emphasis 
added] In order to eliminate ambiguicy, SB 308 restores the traditional 
language in the marriage definition.

SB 308 also adds new language to the mamage statute stating that same-sex 
marriages recognized by other states or foreign countries are void in Alaska. 
This language is in response to the 1993 decision of the Supreme Court o f Hawaii 
in Baehr v. Lewin. in which the court ruled that it may be unconstitutional for 
Hawaii to disallow same-sex marriages, absent a compelling interest by the state.

SUPPORTING
DocuMErrrs



The case was remanded to the lower court which will rule on the case in July or 
August 1996.

The prospect o f same-sex marriages being allowed in Hawaii or other states 
raises the possibility that Alaska would have to recognize such marriages i f  the 
"couples" moved to Alaska. Absent a strong legal policy in Alaska which 
excludes same-sex marriages, the courts could find that a marriage valid in one 
state is valid in all states. The people o f Alaska have not chosen, either directly 
or through their elected representatives, to recognize same-sex marriages. The 
issue of same-sex marriages is one that should be decided by Alaskans, nor h y  a 
court in Hav/aii or any other state.

A third component of SB 308 states that a "same-sex relationship may not 
be recognized by the state as being entitled to the benefits o f marriage." This 
language precludes the state from recognizing same-sex "domestic partnerships" 
which are not legal marriages, but could be deemed to be entitled to the benefits 
of marriage, especially in the context of employee benefits.
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B ill  D e f in in g  M a r r ia g e  as a M a n /W o m a n  P a r tn e r s h ip
Becomes Law

For Im m edia te  Release: M ay 6. 1996 Contact:  S en a to r  L oren  Lcm un (907) 465-2095
Senator Lyda Green (907) 465-6600 
Rep. Norraan Rokeberg (907) 465-4968

JUNEAU - Senate B ill 308 amending the Alaska marriage law to c la rity 
marriage as a c iv il contract between "one man and one woman,” became 
law Monday.

Senator Lyda Green, Cnairman o f the Senate Hess Committee, noted she 
was pleased this legislation has become law because it not only had strong 
support from both bodies in the Legislature, but it upholds the traditional 
Alaska fam ily .

“ This b ill doesn’ t jus t restate present Alaska law regarding who may 
legally marry, as the Governor claimed in bis transmitt'J notice,” said 
Senator Green. " I t clarifies the defin ition o f marriage In State statute to 
elim inate future confusion as marriage laws are challenged in other states.”

Senator Loren Leman (R-Anchorage), remarked that while he was pleased 
SB 308 became law, he was disappointed that the Governor did not exhibit 
stronger leadership by signing the b ill.

" I f the Governor cared enough about the b ill to contact us, he would have 
found out that the irue motivation behind the b ill was not to trigger a 
divisive and derogatory debate, but to restore traditional language and add 
a fu ll fa ith and credit provision so that same-sex marriages entered into in 
other states arc void in Alaska.

"Fu ll fa ith and credit means that laws passed in one state must, be 
respected by another," said Senator Leman.

"A court decision expected later this year in Hawaii may legalize same sex 
marriages in that state and other states are revisiting their m a r’iage laws 
in preparation fo r the court decision." said Senator Leman.

- m o r e -



A bsen t this legislation,, the H aw aii court d e c isv  "* ^ould force A laska to 
reco g n ize  sa m c-sex  m arriages," said R e p r e s e n t o r  Norm an R okeberg w ho  
introduced identical leg islation  last year in the Hou •e. "This is  a p o licy  call 
that should  be decided  by the legislature o f  Alaska, not * court in another 
state ."

R okcberg said  that w h ile  this is a p o licy  that the State o f  A laska currently  
en forces, am b igu ity  ex ists  because the current statute u ses  the gender- 
neutral term "person" instead o f  man and w om an. The ex isten ce  o f  such  
am biguous language is problem atic and has led  to litigation  on the subject 
o f  sa m e -se x  m arriages.

Rokeberg noted  that in 1974 a revisor o f  statutes bill m ade “gender  
Neutral” the entire body o f  A laska law , and in doing so , took out the 
reference to m an & wom an and replaced it with "person."

SB 308  a lso  prohibits ‘‘sam e-sex  relationships" to be entitled  to the benefits  
o f  m arriage. T his language precludes the state from recogn iz in g  sam e sc.x 
or heterosexu al "dom estic partnerships" w hich  are not lega l m arriages, but 
could be d eem ed  to be entitled to the benefits o f  m arriage, such as 
em p lo y e e  b e n e fits .

“This law  w as not m eant to be d iv isive . It was m eant to clarify the statutes 
and m ake sure that the fam ily, as a unit, is  recognized  in  A laskan law  as 
the foundation  o f  our society . This is  important and som ething w e need to 
protect le g a lly ,” said R okcberg.

"I b e liev e  the A laska L egislature m ade the right call w hen it supported  
this bill," Lem an said.

# # #

Broadcast Note: Audio actualities are available by calling 
1-800-478-6540.
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IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

Introduced: 3/14/96
Referred: HES, JUD

A BILL 

FOR AN ACT ENTITLED  

"An Act clarifying a siatute relating to persons who may legally marry; relating 

to same-sex marriages; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE O r  THE STATE OF ALASKA:

* Section 1. AS 25.05.011(a) is amended to read:

(a) Marriage is a civil contract entered into by one man and one woman 

that requires [REQUIRING] both a license and solemnization. The man and the 

woman must each be at least one o f the following: [THAT MAY BE ENTERED 

INTO BY]

(1) [A PERSON WHO IS] 18 years o f age or older and [, WHO IS I 

otherwise capable;

(?.) qualified [THOSE WHO QUALIFY] for a license under 

AS 25.05.171; or

(3) a member o f the armed forces o f the United States while on active

duty.

SENATE BILL NO. 308

SBfJMA -I-
N e w  T e x t  U n d e r l i n e d  ( D E L E T E D  T E X T  B R A C K E T E D ]

SB 308
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* Sec. 2 . A S  25 .05  is am en d e d  by ad d in g  a new  sec tion  to read:

Sec. 25 .0 5 .0 1 3 .  S A M E -S E X  M A R R IA G E S ,  (a) A  m arr iage  en tered  into by 

persons  o f  the sam e sex ,  e i ther  u n d e r  co m m o n  law or under  statute, that is recogn ized  

by ano ther  state or foreign  ju r isd ic t io n  is v o ia  in this state, and con trac tua l rights 

g ran ted  by v ir tue  o f  the m arr iage ,  in c lu d in g  its term ination , are unenfo rceab le  in this 

state.

(b) A  sam e-sex  re la tionsh ip  m ay  not be recogn ized  by the state as being  

en titled  to the benefits  o f  m arriage,

* Sec. 3. A P P L IC A B IL IT Y . A S  2 5 .05 .013 , en ac ted  by sec. 2 o f  this Act, applies to all 

m arr iages  en tered  into in o ther  ju r isd ic t io n s ,  w h e th e r  en tered  into before, on, o r  after the 

effective date  o f  this Act.

* Sec. 4 . T h is  A ct takes e ffec t  im m ed ia te ly  u n d e r  A S  01 .10 .070(c).

SB 308 -2-
N e w  T e x t  U n d e r l i n e d  ( D E L E T E D  T E X T  B R A C K E T E D )

SB0308A



T o n y  K n o w l e s  
governor

p o  So» noooi 
Jun ea u . A la ska 990K-OOO ! 

(907) *165*3500 
Fax (907) A6S -3530

S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR

.Tu n e a u

May 6, 1996

T e  Honorable Drue Pearce 
President of the Senate 
State Capitol, Room 111 
Juneau, ABC 99801-1182

The Honorable Gail Phillips 
Speaker of the House 
State Capitol, Room 208 
Juneau, AK 99801-1182

Dear Drue and Gail,

Under the authority o f art. II, sec. 17, o f the Alaska Constitution, I have allowed the 
following hill to become law without my signature:

This bill, passed by an overwhelming bipartisan majority, merely restates present Alaska 
law regarding who may legally marry in this state. The Alaska Marriage Code allows 
marriage only between a man and a woman. The history o f the statute makes it clear this 
is the law in Alaska. In addition, I have been advised by the attorney general this bill is 
not necessary to maintain the current nonrecognition in Alaska o f a saine-sex marriage 
lawfully performed in another state. There is no confusion about th t current marria5e 
code or my Administration’s resolve to support it. A t my direction, the state is currently 
defending this position in court.

Passage o f this bill, however, does raise serious concerns. Since it does nothing to change 
current law, the primary motivation behind the bill apparently was to trigger a divisive 
and derogatory debate aimed at one segment o f our society. This legislative exercise is 
little more than a thinly o.'guised ploy to pit Alaskans against one another for political 
advantage.

Senate B ill 308
“An act clarifying a statute relating to persons who may 
legally many; relating to same-sex marriages; and providing 
for an effective date.”



The Honorable Drue Pearce 
The Honorable Gail Phillips 
May 6, 1996 
Page 2

I believe it is my responsibility to call upon Alaskans to reject the manipulation and 
opportunism o f those who would divide us through intolerance. I continue to believe our 
role as public servants is to raise the level o f our horizons, to provide opportunities for all 
Alaskans, to treasure our diversity and to respect our differences as individuals.

Sincerely,

T
Governor



T h e  N a t i o n a l  L e g a l  F o u n d a t i o n

6477 C o l l e g e  Pa r x  Square, Suite 306 
V ir g in ia  Beach, V ir g in ia  23464 

(804) 424/4242 • FAX: (304) 420/0855

April 4, 1996 

OPINION LETTER

It is the opinion of the National Legal Foundation that Senate Bill 308 is constitutional 
under both the United States and Alaska Constitutions.

No federal or state court, has ever found any law or policy denying homosexuals the right 
to marry (or limiting marriage to one man and one woman) to be unconstitutional on federal equal 
protection or due process grounds. Dean v. District of Columbia, 653 A. 2d 307 (D.C. App. 
1995); McConnell v. Nooner 547 F.2d 54 (8th Cir. 1976); Adams v. Howerton, 673 F.2d 1036 
(9th Cir. 1982), cert, denied, 409 U.S. 810; Baehr v. Lewin, 852 P.2d 44 (Hawaii 1993); In re 
Estate o f Cooper, 592 N.Y.S.2d 797 (App. Div, 1993), appeal dismissed, 624 N.E. 2d 696 (N.Y. 
1993); DeSanto v. Barnsley 476 A.2d 952 (Pa. 1984); M.T. v. J.T., 140 N.J. Super. 77, 355 A. 2d 
204 (App. Div. 1976); Singer v. Hara, 522 P.2d 1187 (Wash. 1974); Jones u Hallahan, 501 
S W.2d 588 (Ky. 1973); Baker v. Nelson, 191 N.W, 2d (Minn. 1971) appeal dismissed, 409 U.S. 
810 (1972), Anonymous v. Anonymous, 325 N.Y.S. 2d 499 (Supp. Ct. 1971).

It is critical to note that in Baker v. Nelson, Id., the homosexuals who were denied the 
right to marry argued, among other things, that this practice violated both the Due Process and 
Equal Protection Clauses of the Fourteenth Amendment. The Supreme Court o f Minnesota held 
that "the equal protection clause of the Fourteenth Amendment, like the due process clause, is not 
offended by the state’s classification of persons authorized to marry. There is no irrational or 
invidious discrimination." Id. at 187. Even more crucial is the fact that the United States 
Supreme Court dismissed the appeal "for want o f a substantial federal question." 409 U.S. 810. 
The Due Process and Equal Protection claims did not carry any weight with the U.S. Supreme 
C rr

Furthermore, no court until the Hawaii Supreme Court had ever expressed any concerns 
on state constitutional grounds either. See cases cited above. It is important, therefore, to 
examine the concerns expressed in the Hawaii case, Baehr v. Lewin.

First o f all, the Hawaii court declared that "the right to privacy does not include a 
fundamental right to same-sex marriage." Id. at 55 (emphasis added). We believe that the Alasku 
courts would come to the same conclusion, relying on the same federal cases for guidance 
(although they are not limited to these cases as guidance). The Hawaii court relied on Zablocki v. 
Redbait, 434 U.S. 374 (1978); Skinner v. Oklahoma ex rcl. Williamson, 316 U.S. 535 (1942); 
Meyer v. Nebraska, 262 U.S. 390 (1923); and Maynard v. Hill, 125 U.S. 190 (1888) to correctly 
conclude that: "The foregoing case law demonstrates that the federal construct o f the 
fundamental right to marry-subsumed within the right to privacy implicitly protected by the 
United States Constitution-presently contemplates unions between men and women." Baehr at


