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METHODOLOGY'

During the period March 12 through March 23, 1998, five hundred fifty-eight (n=558) 
Alaskans over the age of 18, located in 64 communities were personally contacted via 
telephone by professional interviewing employees of the Dittman Research Corporation of 
Alaska. The views and opinions of the Alaska residents were recorded on a strictly 

confidential basis.

R esearch  D esign
A random sample design was featured which provided that all households listed in the most 
current telephone directory for each community had essentially an equal chance of being 
interviewed.

Sam p le Selection
Individual respondents were randomly selected from current telephone subscribers listed in 
the most current directory for each community.

P ro cessin g  the Data
Dittman Research employees completed coding, editing, data entry and verification, while 
data processing was completed through the in-house Dittman Research Corporation 
computer system featuring the Statistical Package for the Social Sciences (SPSS/PC+) 
program. The SPSS program is one of the most sophisticated research-oriented data 
processing and analytical systems available, and is designed specifically for the 
processing and analysis of survey research data.

M easurem ent History
Citizen opinion measurements by the Dittman Pi-.search Corporation, utilizing the 
previously described methodology, analytical procedures and data processing systems, 
have proven to be virtually perfect predictors of political election results in Alaska for the 
past twenty-five years.

1 D i t t m a n  R e s e a r c h  C o r p o r a t i o n



F I N D I N G S

D i t t m a n  R e s e a r c h  C o r p o r a t i o n



M A RRIA G E A M EN D M EN T R E S E A R C H

MARCH 1998

FINDINGS

Nearly two-out-of three respondents (65%) "d isapprove"of legalizing homosexual 
marriages...

QUESTION:

"Here in A laska and  in some o ther states, there has been 
some discussion regarding whether o r not marriages between 
homosexuals should be legalized. Do you approve or 
disapprove o f legalizing homosexual marriages?"

RESPONSE:

15% Strongly approve
15% Somewhat approve
12% Somewhat disapprove
53% Strongly disapprove
5% Unsure
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...and if a constitu tiona l a m e n dm e n t w ere  p roposed  w h ich  s tated "to be valid o r recognized 
in this state, a marriage m ay exist only between one man and one woman", again , nearly 

two th irds o f responden ts  (64% ) w ould  vo te  "fc ’ tha t am e n dm e nt...

QUESTION:

"If there were a proposed am endm ent to A laska's constitution 
on the ballot in November's G eneral E lection which stated 'to 
be valid o r recognized in this state, a marriage m ay exist only 
between one man and one w o m a n '-  do you th ink you would 
vote fo r o r against that constitutional amendment?

RESPONSE:

Strongly for 
51%

Som ewhat for 
13%

Som ewhat
against

10%

[/ Unsure 
< 4%

Strongly against 
22%
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■iERE IN ALASKA AND IN SOHE OTHER STATES, THERE HAS BEEN SOME DISCUSSION 
REGARDING WHETHER OR NOT MARRIAGES BETUEEN HOMOSEXUALS SHOULD BE LEGALIZED. 

DO YOU APPROVE OR DISAPPROVE OF LEGALIZING HOMOSEXUAL MARRIAGES?

DEMOGRAPHICS UNSURE STRONGLY
APPROVE

SOMEWHAT
APPROVE

!
SOMEWHAT

DISAPPROVE
STRONGLY

DISAPPROVE
BASE

TOTAL....................... 57. 157. 157. 127. 537. 100.07.

LOCATION
RURAL......................... 7 % 77. 20/i 11% 56% 10.9%

CENTRAL..................... 57.
S’/.

167. 9% 14% 567. 13.87.

SOUTHCENTRAL......... 87. 11% 137. 627. 17.67.

ANCHORAGE................ S'/. 197. 16% 11% 497. 46.1%
SOUTHEAST................ 3'/. 187. 17% 147. 48% 11.6%

TIME IN COMMUNITY 
0 - A YRS................ 2%

97.
197. 25% 157. 407. 9.5%

5 ■ 9 YRS................ 207. 11% 11% 497. 12.57.

10 - 14 YRS........... 7% 207. 3% 87. ST/. 10.87.

15+ YRS.................... 47. 137. 157. 137. 55% 67.2%

EMPLOYER
FEDERAL.................... 27.

07.
147. 117. 16% 57% 7.9%

STATE......................... 177. 19% 157. 50% 9.7%

LOCAL......................... 67.
67.
37.

217. 
177. 
97.

177. 197. 38% 8.6%

PRIVATE COMPANY.. 
NOT IN WORKFORCE.

157.
157.

11%
97.

51%
637.

52.97.
21.07.

GENDER
MALE........................... 57. 13% 11% 137. 587. 51.67.

FEMALE....................... 57. 187. 197. 11% 4 7% 48.4%

AGE
18-29 YEARS........... 47. 227. 17% 13% 437. 13.67.

30-44 YEARS............ S’/. 15/i 187. 127. 507. 38.07.

45-59 YEARS............ 67. 177. 14% 127. 51%. 34.87.

60+ YEARS................ 37. 47. 57. 11% 787. 13.67.

REGISTRATION 
DEMOCRAT.................. 67. 227. 20% 67. 457. 17.6%

REPUBLICAN.............. S’/. 3!7. 97. 10% 747. 26.7%

NON-PARTISAN......... 21*i
147.

15% 147. 467. 45.57.

OTHER......................... 7% 217. 17% 417. 5.2%

HOT REGISTERED... 47. 77. 217. 21% 46% 5.07.

DITTMAN RESEARCH CORPORATION SRENA, SELL £ CLARKSON MARCH 1990 n=558 TABLE 1



IF THERE WERE A PROPOSED AMENDMENT TO ALASKA'S CONSTITUTION ON THE BALLOT IN 
NOVEMBER'S GENERAL ELECTION WHICH STATED '* 0  BE VALID OR RECOGNIZED IN THIS 

STATE, A MARRIAGE MAY EXIST ONLY BETWEEN ONE MAN AND ONE WOMAN' - -  DO YOU 
THINK YOU WOULD VOTE FOR OR AGAINST THAT CONSTITUTIONAL AMENDMENT?

OEMOGRAPHICS UNSURE STRONGLY FOR SOMEWHAT -OR SOMEWHAT
AGAINST

STRONGLY
AGAINST

BASE

TOTAL......................... 4’/. 517. 137. 107. 2255 100.0%

LOCATION
RURAL......................... 5’/. 4455 257. 15% 11% 10.97.

CENTRAL..................... 3 % 607. 107 107. 17% 13.87.

SOUTHCENTRAL......... 67. 637. 57. 11% 14% 17.6%
ANCHORAGE................ 4% 4 77. 1455 97. 2 7% 46.17.

SOUTHEAST................ 57. 437. 147. 117. 287. 11.6%

TIME IN COMMUNITY 
0 • 4 YRS................ 67. 387. 197. 11% 267. 9.5%
5 - 9 YRS................ 1% 5155 197. 9% 207. 12.5%
10 - 14 YRS........... 3’/. 4855 157. 127. 227. 10.8%

15+ YRS.................... 5*/. 537. 117. 10% 21% 67.27.

EMPLOYER
FEDERAL.................... 0% 557. 207. 57. 20% 7.97.

STATE......................... 2% 4655 137. 97. 307. 9.77.

LOCAL......................... 0% 3555 1955 15% 31% b.a%
PRIVATE COMPANY.. 
NOT IN WORKFORCE.

67.
47.

517.
567.

1155
147.

117.
97.

21%
167.

52.97.
21.07.

GENDER
MALE........................... 3’/. 567. 137. 97. 187. 51.67.

FEMALE....................... 5’/. 457. 14% 117. 257. 48.47.

AGE
18-29 YEARS........... 437. 167. 1355 247. 13.67.

30-44 YEARS........... 4’,; 497. 137. 127. 227. 38.0%

45-59 YEARS........... 4 % 477. 137. 107. 267. 34.8%

60+ YEARS................ 5% 727. 1155 455 37. 13.67.

REGISTRATION 
DEMOCRAT.................. 155 417. 127. 15% 31% 17.67.

REPUBLICAN.............. 555 6955 107. 67. 9% 26.7%

NON-PARTISAN......... 455 457. 14% 107. IT/. 45.57.

OTHER......................... 755 387. 217. 147. 217. 5.27.

NOT REGISTERED... 755 507. 217. 147. 77. 5.07.

DITTMAN RESEARCH CORPORATION BRENA, BELL I  CLARKSON MARCH 1998 n=558 TABLE 2



IN  THE SU PE R IO R  COURT FOR THE STATE OF ALASKA 

T H IR L  JU D IC IA L  D IS T R IC T  AT ANCHORAGE

JA Y  BRAUSE a n d  GENE DUGAN, )
)

P l a i n t i f f * ,  )
)

v * .  )
)

BUREAU OF V IT A L  S T A T IS T IC S ,  )
ALASKA DEPARTMENT OF HEALTH )
t  S O C IA L  S E R V IC E S , a n d  t h «  )
ALASKA COURT SYSTEM , )

)
D e f e n d a n t s .  )

 )
C a s a  N o .  3A N -95-6562  C l

MEMORANDUM ..AND ORDER

P l a i n t i f f s  J a y  B r a u s *  a n d  G e n *  D u g a n  a r e  m e n  w h o  s o u g h t  a n d  

h a v e  b e e n  d e n i e d  a  l i c e n s e  t o  m a r r y  e a c h  o t h e r  b y  t h e  S t a t e  o f  

A l a s k a .  T h e y  s u b s e q u e n t l y  f i l e d  a  c o m p l a i n t  a g a i n s t  t h e  B u r e a u  o f  

v i t a l  S t a t i s t i c s ,  t h e  A l a s k a  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  

S e r v i c e s ,  a n d  t h e  A l a s k a  C o u r t  S y s t e m .  P l a i n t i f f s '  a c t i o n  s e e k s  

a  d e c l a r a t i o n  e s t a b l i s h i n g  t h a t  t h e  r e l e v a n t  s t a t u t e s  p r o h i b i t i n g  

s a m e - g e n d a r  m a r r i a g e  v i o l a t e  A l a s k a ' s  C o n s t i t u t i o n ,  a n d  a n  

i n j u n c t i o n  t h a t  p r e v e n t s  t h *  s t a t e  f r o m  a p p l y i n g  o r  e n f o r c i n g  t h e  

s t a t u t e s .  T h e  p a r t i e s  b o t h  m o v e  f o r  s u m m a ry  j u d g m e n t .  T h *  

p l a i n t i f f s  s e e k  a  r u l i n g  o n  t h e  l e v e l  o f  s c r u t i n y  t o  b e  a p p l i e d  i n  

r e v i e w  o f  t h *  M a r r i a g e  C o d e ;  t h e  d e f e n d a n t s  m o v e  f o r  c o m p l e t e  

s u m m a r y  j u d g m e n t .  T h e  p a r t i e s  a g r e e  t h a t  t h e  d e c i s i o n s  b e f o r e  t h e  

c o u r t  a r e  p u r e l y  i s s u e s  o f  l a v .

T h *  p l a i n t i f f s '  p r e s e n t  m o t i o n  f o r  s u m m a ry  j u d g m e n t  s e e k s  a  

d e c i s i o n  t h a t  t h e  C o d e ' s  p r o h i b i t i o n  i m p l i c a t e s  t h e  p r i v a c y  a n d  

e q u a l  p r o t e c t i o n  p r o v i s i o n s  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  t h u s



UNITED STATES PU B LIC  LA W S 
104TH C O N G R E S S -S E C O N D  SESSION

PUBLIC L A W  104-199 [ H i t .  3396] 
S E PT E M B E R  21, 1996 

D EFENSE O F M A R R IA G E  A C T

A n Act

To define and protect the institution o f  marriage.

Be it enacted by the Senate and House o f  Representatives o f  the United States
o f  America in Congress assembled,

[*1] SECTION 1. <1 U SC  1 note> SH O R T TITLE.

This A ct m ay be cited as the "Defense o f  Marriage Act'1. 

rL '2] SEC. 2. PO W ERS R ESERV ED  TO  T H E  STATES.

(a) In G eneral .-C hap ter 115 o f  title 28, United States Code, is amended by 
adding after section 1738B the following:

[*1738C] "Sec. 1738C. Certain acts, records, and proceedings and the effect 
thereof

"No State, territory, or possession o f  the United States, or Indian tribe, 
shall be required to give effect to any public act, record, or judicial 
proceeding o f  any other State, territory, possession, o r tribe respecting a 
relationship between persons o f  the same sex that is treated as a marriage under 
the laws o f  such other State, territory, possession, or tribe, or a right or 
claim arising from such relationship.".

(b) Clerical Amendment,—The table o f  sections a t  the beginning o f  chapter 
115 o f  title 28, United States Code, is amended by inserting after the item 
relating to section 1738B the following new item:

" 1738C. Certain acts, records, and  proceedings and the effect thereof.".

SUPPORTS
QOCUMENTS



[*3] Sec. 3. DEFINITION OF MARRIAGE.

(a) In  G eneral.-C hap ter  1 o f  title 1, United Stales Code, is amended by 
adding a t the end the following:

7 "Sec. 7. Definition of 'm arriage ' and 'spouse'

"In determining the meaning o f  any A ct o f  Congress, o r o f  any ruling, 
regulation, or interpretation o f  the various administrative bureaus and 
agencies o f  the United States, the word 'marriage' m eans only a  legal union 
between one m an  and one wom an as husband and wife, and the word 'spouse' refers 
only to a person o f  the opposite sex who is a  husband or a  wife.".

[**2420] (b) Clerical A m e n d m e n t -T h e  table o f  sections a t the beginning o f  
chapter 1 o f  title 1, United States Code, is am ended by inserting after the item 
relating to  section 6 the following n ew  item:

"7. Definition o f ’marriage' and 'spouse'.".

Speaker o f  the House o f  Representatives.
Vice President o f  the United States and President o f  the Senate.



W R I T T E N  S T A T E M E N T  O F  P R O F E S S O R  L Y N N  D. W A R D L E  
IN  S U P P O R T  O F  S .J .R .  N o. 42  a n d  S .C .R .  No. 25

S u b m it te d fo r  A la sk a  S en a te  J u d ic ia r y  C o m m ittee  H e a r in g  on  M o n d a y , M a rc h  9, 199S

Mr. C hairm an  and d istinguished  m em bers  o f  the S en a te  Judiciary C om m ittee:
I am  h o n o red  to  p resen t this w ri t ten  s ta tem en t  in su p p o r t  o f  S.J.R. N o . 42  and S .C .R . No. 

25. B y  w ay  o f  in troduction , I am  a  p ro fe s so r  o f  law .' Family L aw  is my prim ary  area  o f  
scholarship; I have taugh t  co u rses  in Family L aw , Children and the Law, Origins o f  the 
C onsti tu tion , C onflic ts  o f  L aw  and  C o m p ara t iv e  Family L aw  for tw en ty  yea rs .2 T hese  p ro p o se d  
R eso lu t ions  happen  to  to u ch  on  all o f  th o se  fields. I also have au tho red  o r  co -au th o red  a 
m ultivo lum e trea tise  on  family law, tw o  o th e r  law  b o oks ,  and  m ore  than thirty artic les o r  chap te rs  
dealing with family law  subjects. Additionally , I am  ac tive  in bo th  national and in ternational 
scholarly  and  law  reform  organ iza t ions  dea ling  w ith  family lav/ and related areas .3

I am  familiar w ith  the B ra u se  v. B u re a u  o f  V ita l S ta tis tic s  case, I have read the 
m em o ra n d a  filed in the cour t,  read  the  decision, and have been  consulted  abou t it. Thus, I have 
been invited to  g ive  my professional co m m e n t  and  analysis regard ing  S.J.R. No. 42  and S .C .R .
N o. 25. O f  course , the  op in ions I exp ress  are my o w n  professional views; I do  not sp eak  fo r any 
o f  the institu tions o r  o rgan iza t ions  with  w hich  I am  associa ted .

I will d iscuss  legal th ree  points. First, I will explain ab o u t  the legal s ta tus  o f  sam e-sex  
m arr iage  today. S econd , I will clarify w h y  S .J .R . N o. 42  and S .C .R . N o. 25. are  reasonable, 
responsible , and  necessary. Third , I will explain w h y  I believe tha t  they are  constitu tional under  
federal consti tu tiona l s tandards .

I. S ta tu s  o f  S a m e -S e x  M a rr ia g e  in  the  W o rld  T oday
I begin with  a little back g ro u n d .  N o  nation  o f  the w o rld  permits sam e-s rx  m arr iage  today. 

N one . A  few  ju r isd ic tions  a l low  so m e  form  o f  sam e-sex  dom estic  partnership. T o  date, all a re  in 
E u ro p e  (and arguably  Hawaii).  A cco rd in g  to  the  In ternational G ay  a nrl Lesbian A ssocia tion , only

sfcteili

'C u rren t ly  I teach a t B righam  Y o u n g  U nivers ity  L aw  School. I also have taugh t at 
H o w a rd  U nivers ity  S chool o f  L aw  in W ash ing ton ,  D .C., a t Sophia  University Faculty  o f  L aw  in 
Japan , and at the  University  o f  A berdeen  in Scotland .

2I have w rit ten  o r  c o -au th o red  several b o o k s  and  several dozen  law review articles o r  
ch ap te rs  in b o o k s  abou t  family law. T w o  o f  my m ost  ret ent publications (published this year)  are 
law  rev iew  articles exam ining  constitu tional a rg u m e n ts  for sam e-sex  marriage, Lynn D. W ardle,  A  
C ritic a l A n a ly s is  o f  C o n s titu tio n a l C la im s fo r  S a m e -S e x  M a rr ia g e ,  1996 B .Y .U .L .R ev . 1-101, 
and the  rules and  p ractices  regard ing  international recogn ition  o f  marriages, Lynn D. W ardle, 
In te rn a tio n a l M a rr ia g e  a n d  D ivo rc e  R e g u la tio n  a n d  R ec o g n itio n : A  Survey , Family L aw  
Q uarterly , vol. 29, pp. 4 9 7 -5 1 7  (Fall 1995).

P r e s e n t l y  I am  the  S ecre ta ry -G enera l  o f  the  In ternational Socie ty  o f  Family Law, an 
in ternational learned soc ie ty  o f  550 scholars  and  ju d g e s  from  56 different nations devo ted  to  the 
s tudy  o f  family law, and I am an ac tive  m em b er  o f  the  A m erican  L aw  Institu te  consulta tive  g ro u p  
tha t  is w o rk in g  on a “ Family L aw  P ro jec t .”

I



six ( o f  for ty-n ine  listed E u ro p e a n  ju r isd ic t ions)  perm it  so m e  so r t  o f  legal d o m es tic  p a r tn e r s h ip .4 
Since 1989, D e n m a rk ,5 N o rw a y ,6 S w e d e n ,7 Iceland ,8 and the N ethe rlands ,9 have each  en ac ted  
legislation au tho riz ing  the formal reg is tra t ion  o f  sam e-sex  “ dom estic  p ar tne rsh ips” and  ex tend ing  
to  such  re la tionships  m o s t  o f  the  ec o n o m ic  and  m any o f  the n o n eco n o m ic  legal incidents  o f  
m arr iag e .10 Also, af te r  a dec is ion  by  the  national su p re m e  court,  the legislature in H u n g a ry  
legalized c o m m o n - la w  sam e-sex  live-in com pan ionsh ip  fo r pu rp o ses  o f  recogn iz ing  their 
m utua lly -ow ned  p u rch ases  and acq u is i t io n s .11 B u t  none  o f  these  ju r isd ic t ions  a llow  sam e-sex  
m arriage. E v en  the m o s t  liberal o f  these  d om estic  partnersh ip  laws clearly d ist inguishes  d om es tic  
par tnersh ip  from  m arriage, den ies  sam e-sex  d om es tic  partnersh ips  s ignificant marital benefits 
(especially  perta in ing  to  ass is ted  p roc rea tion ,  adop tion ,  and the  official ce lebration , s t a t u s , . d 
dignity o f  m arr iage) and im poses  significant res tr ic tions  no t applicable to  m arriage. N o  
ju risd ic tion  on  the  face  o f  th e  ea rth  to d ay  recogn izes  sam e-sex  m arriage, and it ap p ears  safe to  say

4JL G A  publishes this and  o th e r  in fo rm ation  o n  the in terne t at: 
h ttp :/ / inet .un i2 .dk /~stef t7survey .h tm  (search  M arch  7, 1998).

5Danish R eg is te red  P artnersh ip  A ct, N o . 372  (June  7, 1989). S ec  g e n e ra lly  L inda Nieisen, 
F a m ily  R ig h ts  a n d  the  'R e g is te re d  P a r tn e r s h ip J In  D e n m a rk , 4 IN T ’L J. L &  F a m . 2 9 7  (1990);  
M arianne  H. Pedersen ,  D e n m a rk : H o m o se x u a l M a rr ia g e s  a n d  N ew  R u le s  R e g a rd in g  S e p a ra tio n  
a n d  D ivo rce , 30  J. F a m . L. 2 8 9  (1 991-92) .

6T h e  N o rw eg ian  A c t  on  R eg is te red  P artnersh ip  for H o m o sex u a l  C ouples ,  A ct N o. 40 o f  
30 April 1993.

7L a w  R egard ing  R eg is te red  P artnersh ip  o f  23 Ju n e  1994 (B er t  A ndersen ,  trans. 1995).
S ee  a lso  D eb o rah  M . H enson , A  C o m p a ra tiv e  A n a ly s is  o f  S a m e -S e x  P a r tn e rsh ip  P ro tec tio n s:  
R e c o m m e n d a tio n s  f o r  A m e r ic a n  R e fo rm , 7 Int'l J. L. &  Fam. 283 , 2 8 7 -2 8 8  (1993).

8L aw  on  a p p ro v ed  cohab ita tion ,  artic les 1-9 (June  12, 1996)(Kristjan M atiesen  trans.
1996); se e  g e n e r a lly  Ic e la n d  g iv e s  g a y  m a rr ia g es  le g a l s ta m p , R eu ters  W o rld  Service, Ju n e  27, 
1996 (Ice land ic  legislature has legalized “g ay  m arr iag e” following D enm ark ,  N o rw ay  &  S w edish  
p recedents) .

9Jo an n e  v on  A lro th , G a y  C o u p le s ' R e g is try  B a c k e d  in  O a k  P ark , Chi. Trib. July 26, 1997 
at 3. S ee  fu r th e r  R ex  W o ck n er ,  su p ra  n o te  30; S teffen  Jensen, P a rtn e rsh ip  L a w  in  the  
N eth er la n d s , IL G A , E u ro le t te r  51 (July  1997).

10C erta in  res tr ic tions  c o m m o n ly  are  im posed  on sam e-sex  domestic, par tnersh ips  do  not 
app ly  to  heterosexual m arr iages , such  as  the  req u irem en t that a t  least o n e  o f  the par tne rs  be a 
citizen o r  res iden t national o f  th e  coun try , and limitations re: jo in t  cus tody ,  a d o p t ’on, artificial 
insem ination, s ta te -ch u rch  w eddings ,  and exem ption  from  marital s ta tu s  u n d er  international 
treaties, a re  co m m on . S ee  g e n e r a lly  N ielsen, su p ra  n o te  5, at 300.

n Y e a r  o f  1996, X L II  L aw  §§ 1-3 (M ay  21, 1996) (S tu a r t  S chulte  transla. 1996). S ee  a lso  
H u n g a r y ’s  g a y s  w e lco m e law  o n  r ig h ts  a s  f i r s t  s tep , R eu te rs  W orld  Service, M ay  22, 1996.
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that no nation in h istory  eve r  has a llow ed  sam e-sex  legal m arriage ( th o u g h  so m e have to le ra ted  
w idesp read  hom osexual p rac t ices  o r  con ferred  so m e social o r  legal s ta tus  on so m e kinds o f  
hom osexual partners).

T h e  overall global p ic tu re  sh o w s  overw helm ing  su p p o r t  for exclusively he terosexual 
m arriage. N o  legislature o f  any  ju r isd ic t io n  in the w orld  has ever ap p roved  o f  sam e-sex  m arriage. 
M any  ju r isd ic tions  (including m o s t  o f  the A m erican  sta tes  and C ongress)  have recently  enac ted  
laws denying legal recogn ition  to  sam e-sex  m arr iage  from o th e r  ju r isd ic t ions .12 Likewise, in the 
past tw enty-f ive  years, d o ze n s  o f  law suits  have been filed in the U S A  seeking  judicial legalization 
o f  sam e-sex  m arriage, and all o f  these, unanim ously , re jected the claim that there  is a fundam ental 
right to  sam e-sex  m arr iag e .13 Even  the highly criticized B a eh r  case in H aw aii  re jected , like all 
A m erican  trial and appe lla te  c o u r ts  b e fo re  it, the claim that there  is a fundam ental right to m arry  
so m eo n e  o f  the sam e sex. M o reo v er ,  virtually all international conven tions  tha t  describe  m arr iage  
have defined it as the un ion  o f  a  m an and  a  w o m a n .14 Polls have repea ted  found  tha t  the  peop le  
in A m erica  strongly  o p p o se  legalizing sam e-sex  m arr iag e .15

l2In the past th ree  years, C o n g re ss  and the legislatures o f  m o re  than h a lf  o f  the A m erican  
states have enacted  legislation forb idding  recognition  o f  sam e-sex  marriage. See  
g e n e ra lly  M arr iage  L aw  P ro ject ,  B ills  C o n cern in g  S a m e -S e x M a rr ia g e , 1997  L eg is la tive  U p d a te ,. 
June  16, 1997 (available at h t tp : / /w w w .p o n o .n e t ).

u S e e  C o n stitu tio n a l C la im s, su p ra  no te  2 at 9-10, nn. 22-26, and id. at 56-57  nn. 252,
253 (identifying m ore  than a d o ze n  different lawsuits seeking marital s ta tu s  fo r  sam e-sex  unions). 
S ee  a lso  S to r rs  v. H o lcom b, 1996 W L  3 7 9 6 1 3  (N .Y . Sup.C t. 1996).

lAS ee  Universal D eclara tion  o f  H u m an  Rights, Article 16 (“ M en and w o m en  o f  full age, 
w ithou t  any limitation due  to  race, nationality  o r  religion, have the right to  m arry  and to found  a 
family.”); [E uropean ]  C o n ven tion  for the P ro tec t io n  o f  H um an R ights and Fundam ental  
F reedom s, 213 U .N .T .S .  222, en tered  into fo rce  on  21 S ep tem b er 1970, 20  D ecem b er  1971 and 1 
Jan u a iy  1990 respectively  Article  12 (“ M en  and w o m en  o f  m arriageable ag e  have the  right to  
m arry  and to  found a family, acco rd in g  to  the  national laws govern ing  the  exercise  o f  this right.");  
A m erican  C onven tion  on  H u m an  Rights, O .A .S . T rea ty  Series No. 36, 1144 U .N .T .S .  123 
en tered  into force  July 18, 1978, rep rin ted  in B asic  D o cu m en ts  Pertaining to H u m an  R ights  in the 
In ter-A m erican  System, O E A /S e r .L .V ./ I I .8 2  d o c .6 rev. 1 a t 25 (1992) .Article 17(“ the right o f  m en 
and w o m en  o f  m arr iageable  age  to  m arry  and to  ra ise a family shall be reco g n ized ”); H a b ita t l l  
C onference ,  Istanbul, T urkey , 3 -1 4  Ju n e  1996, T he  H abita t  A genda  (h t tp : / /w w w .u n d p . 
o rg /un /hab ita t /agenda /ch -2 .h tm l)  (“ M arr iag e  m ust be  en tered  into with the  free consen t  o f  the 
in tending spouses ,  and husband  and  wife should  be equal partners. T he  rights, capabilities and 
responsibilities o f  family m em bers  m ust be r e s p e c t e d ” ). See a lso  H o n g  K o n g  Bill o f  R ights 
O rdinance, 30  I.L.M . 1310, *1318  (Effec tive June  8, 1991) (“T he  right o f  n en and w o m en  o f  
m arr iageab le  age  to  m arry  and to  found a  family shall be recognized .” ).

15Port!and  O regonian , April 19, 1997, at A01 (1997  W L  4 1 6 5 3 6 6 )  (M arch  1996 Gallup 
poll .-diows A m ericans o p p o s e  sam e-sex  m arr iage  68-to -27 ) ;  A ssocia ted  Press, A ug. 19, 1996 
(L ou  H a rr i r  Poll reports  6 3 -6 4 %  o f  A m ericans  o p p o se  legalizing sam e-sex  marriage; 10-11%  
favor); su p ra  no te  28 (70  percen t  o f  H aw aiians  o p p o se  legalizing sam e-sex  marriage); F resno  Bee
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D ecem ber ,  1996, a trial c o u r t  in H aw aii ruled that the  s ta te  had no com pelling  reaso n  to 
deny  n' d ag e  licenses to  sar .ie-sex couples ,  and o rd e red  the s ta te  to  issue m arr iage licenses to  
s am e-a - .. coup les  w h o  apply  fo r  th e m .10 T h a t  ruling has been appealed  to  the s tate  su p re m e  
cour t,  and  the o rd e r  has b een  stay >d pending  appeal. Jus t  m o n th s  af te r  that  ruling, the  Hawaii 
legislature passed  an am en d m e n t  to  the s ta te  cons t i tu tion  which, i f  ratified by the p eop le  o f  
Hawaii in N o v e m b e r  1998, will effectively o v c . iu rn  the basis for the c o u r t ’s ruling that  the denial 
o f  sam e-sex  m arr iage  co n s t i tu te s  consti tu tionally  im perm issible sex d iscrim ination .17 T h e  p eop le  
o f  H aw aii  o v erw helm ing  and  cons is ten tly  o p p o se  legalizing sam e-sex  m arr iag e ,18 but they  could  
be forced  by  their s ta te  c o u r ts  to  issue m arr iage  licenses for sam e-sex  marriages, at least 
tem p o ra r i ly .19 T h ere  a re  m o v em en ts  to  legalize sam e-sex  m arr iage in a few  E u ro p ean  countries ,  
bu t historically and to  this day, sam e-sex  m arr iage  is legal in no  jurisdiction .

II. W hy S .J .R . N o. 42  a n d  S .C .R . N o. 2 5  a re  N ecessa ry  a n d  P ru d en t  
T h e  consti tu tiona l crisis that  has led to these  p ro p o sed  reso lu tions today is ab o u t  a radical 

judicial redefinition o f  m arriage. T h a t  is w ha t  this w ho le  co n tro v e rsy  is all about.

M ay  25, 1997 at E 6  (1 9 9 7  W L  3 9 0 4 0 0 7 )  (1 9 9 6  L os  A ngeles T im es poll found  Californians
o p p o s e  legalizing sam e-sex  m arr iage  6 0 - to - 3 1); b u t s e e  Irish T im es, Aug. 10, 1996, a t 10 (1 9 9 6
W L  11037747) (G e rm an s  fa v o r  legalizing sam e-sex  m arr iage  48 -to -42) .

1<sB a e h r v .  M iike, N o . 91 Civ. 1394 (Haw . Cir. Ct. Dec. 3, 1996), 23 FAM. L. REP. (B N A )
2001 (D ec. 3, 1996).

l7H aw aii H .B . 117 (1997).

18V o te rs  s trong ly  o p p o s e  gay  unions, H onolu lu  Star-Builetin . Feb. 24, 1997, at 1 
(cu rren tly  7 0 %  o f  th o se  polled o p p o s e  legalizing sam e-sex  marriage; 2 0 %  favor it; o p p o s i t io n  has 
g ro w n  ab o u t  12% an d  s u p p o r t  fallen 12% during  four  years).

19ln B a e h r  v. L ew  in , 852  P .2d  44  (1993),  the Hawaii S u p rem e  C o u rt  rejected the claim 
that the  “ right to  m arry” p ro tec ted  by the H awaii C onsti tu t ion  ex ten d s  to  sam e-sex  coup les  and 
held that  there  is no " fundam ental  constitu tional right to  sam e-sex  m arriage" because  such  
re la tionship  is no t " ro o ted  in tradition" o r  "at the  base  o f  all o u r  civil and  political institutions."
Id . at 55, 57. H o w e v e r ,  a plurality co n c lu d ed  tha t  Hawaii 's  m arr iage  license law facially 
"d iscrim inates based  on  sex against  th e  applicant [sam e-sex] coup les"  o r  acco u n t  o f  gender ,  in 
ap p a ren t  violation  o f  the  s ta te  constitu tional provis ions p ro tec t ing  equality. Id. at 57-62. T h e  
D ecem ber ,  1996 ruling in B a e h r  v. M iik e  w as  on rem and  from  this decision. I f  the H awaii 
S u p rem e  C o u r t  affirms the trial c o u r t  decision in M iik e  befo re  N o v e m b e r  1988, sam e-sex  
m arr iage  cou ld  be legalized b efo re  the peop le  g e t  to  v o te  on the  constitu tional am endm ent.  While 
the  am en d m en t,  i f  passed, cou ld  effectively un d o  the  su p rem e co u r t  decision, the sam e-sex  
coup les  w h o  m arr ied  in the interim  could  pose  a  significant political and  legal dilemma. F o r  a 
d iscuss ion  o f  the  B a e h r  case, see  Lynn D. W ardle, A C ritica l A n a ly s is  o f  C o n stitu tio n a l C la im s  

f o r  S a m e -S e x  M a rr ia g e ,  1996 B .Y .U . L. Rev. 1,
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Last month , in B ra u se  v. B u rea u  o f  V ita l S ta tis tic s ,10 A laska  S u p e r io r  C o u r t  Ju d g e  
Michalski held that the privacy  prov is ion  o f  the A laska  C onsti tu t ion  p ro tec ts  as  a fundamental 
right the  right o f  tw o  persons  o f  the sam e sex  to  marry, and that  the denial o f  m arr iage licenses to 
sam e-sex coup les  const i tu te s  sex d iscrimination, and that denial o f  sam e-sex  m arr iage  may only 
be upheld if  it is justified u n d e r  the  very  strict “com pelling  s ta te  in terest” test. W hile that ruling is 
not a final ruling, it establishes a legal s tandard  and principle as a  m a t te r  o f  A laskan  constitu tional 
law tnat seriously jeo p a rd ize  A laskan  m arriages, consti tu tional integrity, s ta te  legislative au thority ,  
interstate  m arriage recognition , and  national harmony. It c rea te s  an e n o rm o u s  quagm ire  that  
needs to  be  prom ptly  correc ted .

A . The Im p o r ta n c e  o f  E x c lu s iv e ly  H e te ro se x u a l M a rr ia g e  
M arr iage  be tw een  a m an and  a w o m an  is the founda tion  o f  o u r  society. Y o u  can have 

m arriage w ith o u t  society, bu t y o u  can n o t  long have soc ie ty  w ith o u t  p ro tec t in g  and preserv ing  the 
institution o f  marriage. T h e  S u p rem e  C o u rt  o f  the  United S ta tes  has repea ted ly  recogn ized  this 
reality. N early  120 years  ago, the  S u p rem e  C o u rt  said o f  marriage: "U p o n  it socie ty  m ay be said 
to be built, and ou t  o f  its fruits spring  social relations and  social ob ligations and  duties, w ith  which 
g overnm en t is necessarily  requ ired  to  dea l."21 M o re  than a cen tu ry  ago  the C o u r t  bo th  glorified 
the legal s ta tu s  o f  m arriage and  the affirmed im portance  o f  legislative con tro l  o f  it w hen  he no ted  
that “ [m jarr iage, as creating  the  m o s t  in o rtan t relation in life, [has] m o re  to  do with  the m orals  
and civilization o f  a peop le  than  any o th e r  institution, has a lw ays been subject to  the contro l  o f  the 
legislature."22 In 1923, in M ey e r  v. N e b ra sk a ,23 the C o u r t  a ck n o w led g ed  that  "w ithou t doub t"  
am ong  the  liberties p ro tec ted  by the fourteen th  am endm en t w as  the right "to marry, to  establish a 
hom e ...." In 1942, in Sk inner v. O k lah o m a ,24 the C o u rt  dec la red  that  “ [m jarr iage  and procrea tion  
are fundam ental to  the very ex is tence  and survival o f  the race."  T w e n ty - th ree  years  later, the 
C ourt  repea ted  this v iew poin t w ith  even  g rea te r  em phasis  in G risw o ld  v. C o n n e c t i c u t .25

W e deal with a right o f  privacy o lder than the Bill o f  R ig h ts—older  than o u r  
political parties, o lder  than o u r  school system. M arr iag e  is the com ing  to g e th e r  fo r  be t te r  
o r  w orse , hopefully enduring, and intir a te  to  the d eg ree  o f  being sacred. It is an 
a: sociation that p ro m o te s  a w ay  o f  life, no t causes; a harm ony  o f  living, n o t  political 
faiths; a bilateral loyalty, no t com m ercia l  o r  social p rojects.  Y e t  it is an associa tion  for as 
noble a p u rp o se  as any involved in o u r  prior decisions.
In 1967, the C o u rt  s t ru ck  d o w n  a Virginia an ti-m iscegenation  s ta tu te  in Loving  v.

Virginia, noting: “ M arriage is o n e  o f  the  "basic r v i l  rights o f  m an,"  fundam ental  to  o u r  very  
existence and survival. ... T o  deny  this fundamental freedom  on  so u n su p p o r tab le  a basis as the

20Civii N o . 3 A N -9 5 -6 5 6 2 -C I  (A n ch o rag e  Super. Ct., Feb. 27, 1998).

2lR eynolds  v. United Sta tes, 98 U.S. 145, 165 (1878).

“ M aynard  v. Hill, 125 U.S. 190, 205 -6  (1888).

23262  U.S. 390, 393 (1923).

243 16 U.S. 535, 541 (1942).

25381 U.S. 479, 4 8 6  (1965).
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racial classification em b o d ied  in th ese  s ta tu te s  ... is surely to  deprive all the S ta te 's  citizens o f  
liberty w ith o u t  d u e  p ro cess  o f  law .” 26 F o u r  years  later, in B oddie  v. C o n n ec t icu t ,27 th e  C o u r t  
em phasized  that " m a m a g e  involves in terests  o f  basic im portance in o u r  society."  In 1977, in 
Zablocki v. Redhail,28 the  C o u r t  invalidated  a s ta te  law  restricting m arriage o f  ind igent su p p o r t -  
obligated  fa ther o f  child receiv ing  public  ass is tance  "reaffirming the fundam ental ch a rac te r  o f  the 
right to  m an y ."  In n u m ero u s  o th e r  cases  in recen t years, the C ourt  has re ite ra ted  and enhanced  
the fundam ental im p o rtan ce  arid p re fe rred  s ta tu s  o f  m arr iage .29

T h ree  things are u nden iab le  from  this long  line o f  decisions o f  the  U.S. S u p rem e  C ourt .  
First, it is c lear tha t  for  a long  t im e th e  C o u rt  has been absolutely convinced, and it rem ains 
convinced , that m arr iage  is o f  fundam enta l ,  critical im portance  to o u r  society. S econd , it is c lear 
that  the  C o u rt  ag rees  tha t  p ro tec t in g  m arr iage  is essential to  ou r  constitu tional fo rm  o f  
governm en t.  Third, it is abso lu te ly  ce rta in  tha t  the relationship that the C o u rt  w as  ta lk ing  ab o u t  as 
m arr iage  in all o f  these  cases  w a s  the  exclusively  heterosexual m arriage re la tionship o f  a m an and 
a w o m an .

B. H e te ro se x u a l M a rr ia g e  I s  U n iq u e ly  B en e fic ia l to  S o c ie ty
M arriag e  is un ique  and un iquely  beneficially to society  and its m em bers. M arr iag e  is 

un ique  because  the re la tionship  b e tw e en  a m an  and a w o m an  is different than the re la tionship 
be tw een  tw o  persons o f  the  sam e  g ender .  M en  and  w om en  are different, and thereby  the 
re la tionship o f  tw o  persons  o f  o p p o s i te  g e n d e r  (in m arr iage) is different from  o th e r  k inds o f  
re la tions including sam e-sex  re la tions  that  seek  to  imitate marital status.

A d v o ca tes  o f  sam e-sex  m arr iag e  are “ trap p ed  in a Kelsean d ream ,”30 w h ere  they  
e rroneous ly  believe that they can  c re a te  social o rd e r  ou t  o f  moral chaos by m erely enac ting  
positive laws. T h ey  em b race  “ the  m yth  ab o u t  the  ‘law -m a k e r’ and the ‘legal sy s tem ’” that is based  
upon  an e r ro n eo u s  “ im pression o f  the  origin, co n ten t  and s truc tu re  o f  law. . . .  It hides the fact 
that  the central e lem ents  o f  a legal o rd e r  can n o t  be ‘in v en ted ’ by a law-maker, bu t m ust be  ro o ted  
in a no rm ative  p ractice .” 31 S hared  n o rm ative  values are  “ the basic elem ent in w h a t  w e call

263 8S U.S. I, 12 (1967).

27401 U.S. 371, 3 7 6  (1 9 7 1 )  (invalidating  requ irem ent that indigent parties pay d ivorce  
filing fees).

284 34  U.S. 374, 3 8 3 -3 8 6  (19 7 8 ) .  S ee  a lso  T u rn e r  v. Saffley, 48 2  U.S. 578 (1 9 8 7 )
(invalidating a s ta te  prison  regu la t ion  perm it t ing  m arr iage by inmate only in case o f  p reg n an cy  or 
child b o rn  o u t  o f  w ed lock) .

20See, e .g ., M o o re  v. C ity  o f  E as t  C leveland, 431 U.S. 494, 499  (1977); Paul v. Davis, 424  
U.S. 693, 713 (1976);  C leveland  Bd. o f E d u c .  v. LaFleur, 4 14  U.S. 632, 639-40  (1974) ;  United 
S ta tes  v. Kras, 4 09  U.S. 434 , 444 ,  4 4 6  (1973);

3“A nna C hristensen, P o ly c e n tr ic itv  a n d  N o rm a tiv e  P atterns, in LEGAL POLYCENTRICITY: 
Consequences of Pluralism IN Law  235, 2 3 9  (H anne  Petersen &  H enrik  Zahle eds. 1995).

21 Id. at 236.
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society ,"32 and w h a t  w e  call law.
\d v o c a te s  o f  sam e-sex  m arr iag e  fallaciously believe tha t  if  they  can  g e t  the  label o f  

"ma. ,e" fo r their gay  and  lesbian re la tionships, they  will m agically  acqu ire  the  socially  and  
individually beneficial cha rac te r is t ic s  assoc ia ted  with m arr iage  for millennia. T h a t  is v e ry  s tran g e  
thinking.33 A braham  Lincoln  o n c e  lam p o o n ed  the  flaw  o f  this th inking with  a h o m esp u n  story:
He asked  h o w  many legs a d o g  w o u ld  have i f  y ou  co u n ted  a tail as a leg. T o  the  re sp o n se  "five 
legs," Lincoln said, "No; calling a tail a  leg doesn 't  m ak e  it a leg."34

T he  re lationship b e tw een  tw o  p e rso n s  o f  the sam e sex  is fundam entally  d iffe ren t from  
heterosexual “ m arr iage” b ec au se  m en and  w o m en  are  fundam entally  different. M ar r iag e  is 
unique. N o  o th e r  co m p an io n a te  re la tionship  p rov ides  the  sam e g rea t  po tential fo r  benefitting  
individuals and  socie ty  as th e  life-time co v en an t  un ion  o f  a m an and  a w om an . T h a t  is w h y  only  
certain com m itted  he te ro sex u a l  u n ions  a re  g iven  the  legal s ta tu s  o f  m arr iage. It  is no t the  
m arriage certificate, label, o r  legal s ta tu s  that  m akes  th e  he terosexual marital re la tionship  uniquely  
beneficial to  individuals and  society , bu t it the na tu re  o f  the re la tionships i tse l f  th a t  is so valuable, 
and that is w hy  such un ions  are  g iven  th e  pre ferred  legal s ta tu s  (and  label) o f  m a rria g e .
Pluralistic a rgum en ts  for  sam e-sex  m arr iage  are  simply self-alienating.35 T h e ir  thesis  o f  relational 
equivalence is a  simplistic no tion  that  fails to recogn ize  that "som eth ing  m o re  com plex  is g o in g  on 
than can be explained" by saying "my sexual p re fe rence  is as g o o u  as  y o u r  sexual p re fe ren ce ." i0

Sam e-sex  unions d o  no t  m atch  the  con tr ibu tions  to  socie ty  tha t  a re  m ad e  by  h e te r o s e x u a l . 
marriages. T h e  public p u rp o se s  fo r  w hich  m arr iage  has been c rea ted  are best ach ieved  by c ro s s ­
g en d e r  unions; sam e-sex  u n io n s  fail to  p ro m o te  th o se  social in terests  in any  co m p arab le  degree .
Let me m ention  ju s t  a few  exam ples. H e te ro sex u a l  m arr iage  prov ides , in te r  a lia , (1 )  the  best 
setting for the safest and m o s t  beneficial expression  o f  sexual intimacy; (2) the  b es t  env ironm en t 
into which children can be b o rn  and  rea red  ( the  p ro fo u n d  benefits o f  d u a l-g en d e r  paren ting  to  
m odel in te rgender  re la tions  and  s h o w  children  h o w  ;o re la te  to  persons  o f  the ir  o w n  and  the 
o ppos i te  g e n d e r  are lost in sam e-sex  unions); 0 )  the bes t  security  fo r  the s ta tu s  o f  w o m e n  (w h o  
take the  g rea te s t  risks and invest the  g re a te s t  personal effort  in m aintaining families); (4) the 
s tronges t  and m ost s table co m p an io n a te  unit o f  soc ie ty  (and thus  th e  m ost secu re  se tt ing  for 
intergenerational transm ission  o f  social k n o w led g e  and  skills); (5 ) a functional and  h istoric  social

n Id

33It is ironic that g ay  and lesbian critics w h o  o ften  ch ide their o p p o n en ts  fo r  trying to  
“ legislate m orality” seek  to  radically  transfo rm  the  essential no rm ative  charac te ris t ics  o f  their 
re lationships by have the leg is la ture  (o r  judiciary^ label them  “ m arr iages .”

u See g e n e ra lly  J. B artle tt ,  T h e  Short e r  B artle tt 's  Familiar Q u o ta t io n s  2 1 8d (1 9 6 1 )  c i te d  in  
S tephen  A. N ew m an , B a b y  D o e , C o n g re ss  a n d  the  S ta tes: C h a lle n g in g  the  F e d e ra l T rea tm en t 
S ta n d a rd  f o r  Im p a ire d  In fa n ts , 15 Am. J. L. and  M ed. 1, *15 (1989).

35Jerem y  W aldron , R ev iew  Essay, O n the  O b jec tiv ity  o f  M o ra ls :  T h o u g h ts  o n  G ilb e r t 's  
D e m o cra tic  In d iv id u a lity , 80  CALIF. L. REV. 1361, 1376 (1 9 9 2 )  (M ora l  relativism is self- 
alienating; a moral relativist is “ a person  w h o  cou ld  n o t  tak e  his o w n  side in an a rg u m e n t  ” ).

i6S ee  g e n e ra lly  id. a t  1381.
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stability that sam e-sex  m arr iage  w o u ld  underm ine; and (6) the best s e e d g ro u n d  for d em o cracy  and 
the m ost im portan t  s c h o o lro o m  fo r  se lf-governm ent.  F rom  the p erspec tive  o f  these  social 
interests underly ing m arr iage ,  sam e-sex  unions are not equivalent to  he te ro sex u a l  m arriages.

C. The O p in io n  in  B rau se  is  S e r io u s ly  F la w e d  a n d  D a n g e ro u s ly  R a d ic a l
Judge  M ich a lsk i’s op in ion  in B ra u se  is very  interesting and even  th o u g h t-p ro v o k in g .  I 

think he w rites  well. B u t  th e re  a re  at least three ser ious flaws in Ju d g e  M icha lsk i’s opinion. First, 
the opinion is very  radical, ex trem ely  o u t  o f  the m ainstream  o f  law  and  experience. N e v e r  before 
has any co u r t  held tha t  sam e-sex  m arr iage  is p ro tec ted  by a fundam ental consti tu tiona l right.
Even the  H aw aiin  c o u r ts  in their  controvers ia l  B a e h r  opinions unan im ously  re jec ted  that  claim, as 
has every  o th e r  co u r t  (n o w  d o ze n s  to ta l)  to  consider similar claims. N o r  has  any co u r t  so 
abruptly  and sum m arily  c o n c lu d e d  that  equal p ro tec t ion  in implicated by th e  h istoric l im itauon o f  
m arriage to  o p p o s i te -sex  coup les .

Second , the  op in ion  seem s to  o v e r lo o k  so m e very  fundam ental points. O n e  point 
over looked  is p receden t.  J u d g e  M icha lsk i’s offers none o f  the kinds o f  su p p o r t  o r  ev idence  for 
his d ram atic  co n c lu s io n s  tha t  a re  considered  elem entary  and essential in th e  legal p rofession . F o r  
instance, the op in ion  c ites  no tex tual o r  historical support  for the  conc lus ion  that there  is a 
fundamental right to  s am e-sex  m arriage. It does  not cite anything in the  reco rd  o f  the drafting o r  
the deba te s  o f  the privacy  p rov is ion  to su p p o r t  that  radical conclusion. T h e re  is no ev idence  cited 
in the op inion to  s h o w  tha t  th e  p eop le  o f  A laska in tended to  c rea te  o r  p ro te c t  a  fundam ental  right 
to  sam e-sex  m arr iage  w h en  they  ad o p ted  Article I, Section 22  (the  r igh t to  privacy). T h e  reason 
no ev idence is c ited  is b ec au se  n o n e  exists. I can find absolutely  no th ing  in the A laska  
C onsti tu tion  o r  h is tory  o r  cases  in terp re ting  it that  su p p o r ts  the no tion  that  the  peop le  o f  A laska  
intended to  c rea te  a fundam en ta l  ri»ht to  m arry  persons o f  the sam e gender ,  o r  anything to  
sugges t  tha t  they  believed th a t  limiting m arriage to  opposi te -sex  co u p les  im plicates g e n d e r  
discrimination,

A n o th e r  flaw is the  superficiality  o f  the analysis. F o r  exam ple , the op in ion  o v er lo o k s  a 
subtle bu t significant d is t inc tion  be tw een  public to lera tion  o f  private  cho ices  and  private  claims to 
public preferences. T h e  righ t to  privacy o f  the A laska C ons ti tu tion  p ro tec ts  certain  p rivate  
co n d u c t  from  public penalty , b u t  n ev e r  before  has any co u r t  anyw here  held tha t  a  right to  privacy 
com pels  the  public to  c o n fe r  benefits, privilege and public p re ferences  on  p rivate  choices. Judge  
M ichalsk i’s op in ion  e rases  th e  critical distinction be tw een  public and private .

In B reese  v. S m i t h 31 and  R a v in  v. S ta le ,3* the tw o  cases cited heavily  by Ju d g e  Michalski, 
the A laska  S u p rem e  C o u r t  re co g n ized  that the public could  not reach o u t  and  penalize certain 
private choices  (h o w  long  a  s tu d en t  g ro w s  his hair and private  possess ion  o f  m arijuana for 
personal use  by an adult  in a p rivate  home). Applying that principle to  sam e-sex  rela tions might 
su p p o r t  an a rg u m en t th a t  th e  s ta te  should  not penalize som e private  sexual choices  am o n g  
consen ting  adults. H o w e v e r ,  tha t  is very different than saying th a t  the  s ta te  m ust affirmatively 
confer a public s ta tu s  an d  valuable  legal benefit like m arriage u p o n  m ere  p rivate  preferences.
Ju d g e  M ichalsk i’s conc lus ion  that  th e  privacy provision requires A laska  to  con fe r  public legal 
s tatus o f  m arr iage  on  sam e-sex  coup les  is like saying that A laska  consti tu tiona lly  m ust p rovide

37501 P .2 d  159 (A la sk a  1972).

385 3 7 P.2d 494 (Alaska 1974).
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free R o g a in e  o r  tax  d ed u c tio n s  fo r R o g a in e  expenses  b ecause  individuals have a p rivate  right to 
g ro w  their hair as long  as they  w an t,  o r  th a t  A laska  m ust  p rov ide  cro p  subsidies and  tax breaks 
for persons  w h o  w an t  to  exerc ise  their  p r iva te  right to  g ro w  and possess  marijuana.

M o re o v e r ,  the op in ion  an n o u n ces  a  radical right o f  “ cho ice  o f  life p a r tn e r” bu t d o es  not 
ann o u n ce  any  principled bo u n d ar ie s  o f  tha t  right. I f  the  A laska  C o n s ti tu t io n ’s right to  privacy 
really confers  a b ro ad  right to  m a n y  on tw o  adults  o f  the  sam e sex, logically it w ould  also p ro tec t  
the right to  m arry  o f  tw o  adults  w h o  are  closely re la ted  (incest), o r  th ree  adults  (polygamy).
T h o se  p r iva te  re la tions  m ay  b e  as m eaningful and loving as  hom osexual  relations. Thus, under  the 
B ra u se  dec is ion  law s fo rb idd ing  incest and  po lygam y also w ou ld  infringe u p o n  this b road  
fundam ental  right to  marry.

T h e  analysis o f  the  r igh t to  privacy  also seem s to  confuse  to le ran ce  and  preference. 
Rela tions  and  c o n d u c t  m ay  be  legally ca teg o rized  in at least th ree  different w ays  -- as 
"prohibited ,"  " to lera ted"  o r  "p refe rred ."39 M arr iag e  is the  classic exam ple  o f  a  p r e fe r r e d  
re lationship. It  is o n e  o f  the m o s t  h ighly-preferred , h is torically-favored re la tions  in th e  law. Thus, 
the claim fo r  sam e-sex  m arr iage  is n o t  a claim for m ere  to lerance, bu t  for  special p reference. T he  
principle o f  to le ran ce  o r  privacy d o es  not jus tify  legalization o f  sam e-sex  m arr iage  because  
m arriage is m uch  m o re  than a to le ra te d  p r iv a te  relation, it is a legally a p r e fe r r e d  p u b lic  s tatus.

Similarly, the  g en d e r  equality  analysis in the  op inion ignores  the fact that there  is a critical 
distinction be tw een  sexual d ifferences and sexual d iscrim ination. It d o es  not v iolate gen d e r  
equality  fo r  the g o v e rn m e n t  to  p rov ide  p regnancy  services only to  w o m en ,  o r  p ro s ta te  cancer 
t rea tm en t only  to  m en b ecau se  only  w o m en  can b ec o m e  pregnant,  and only  m en can g e t  p ros ta te  
cancer. L ikew ise, it d o es  no t v io la te  g en d e r  equality  for  the  g o v e rn m e n t  to  g ive marital s ta tus 
only to m ale-fem ale  coup les ,  b ecau se  only m ale-fem ale  couples  can  co n s t i tu te  a c ro ss-g en d er  
union tha t  is the  e ssen ce  o f  m arriage. " [T ]he  Equal P ro tec t io n  C lause  d o es  n o t  m ean  that the 
physiological d iffe rences  b e tw een  m en and  w o m e n  m ust  be d isregarded ... .  T h e  C onsti tu tion  surely 
does  no t requ ire  a  S ta te  to  p re tend  tha t  d em o n s trab le  differences b e tw een  m en and w o m en  d o  not 
really ex is t ."40 Ju d g e  M ich a lsk i’s opinion, m oreover ,  o ver looks  the  fact tha t  heterosexual 
m arr iage is the  o ld es t  gen d er-eq u a li ty  institu tion in the  law. T h e  requ irem en t that  m arriage 
consist o f  bo th  a m an and  a  w o m an  em phasizes  the abso lu te  equality  and  equal necessity  o f  both 
sexes for th e  m o s t  fundam enta l  unit o f  society. It recogn izes  the indispensable and equal 
con tr ibu tion  o f  b o th  g en d e rs  to  the  basic  institution o f  o u r  socie ty .41

D. L e g a liz in g  S a m e -S e x  M a rr ia g e  W o u ld  C rea te  A  N a tio n a l C ris is  
T h e  m a t te r  a t issue in B ra u se  is no t  only  ab o u t  h o w  A laska  t rea ts  sam e-sex  unions, be t it 

is also ab o u t  h o w  A laska  trea ts  o th e r  s ta tes  and  the  federal g overnm en t.  A ny reso lu tion  o f  the 
sam e-sex  m arr iage  d eb a te  in A laska  m ust  tak e  into ac co u n t  the effect th a t  A la sk a ’s ac tion  will

3>B ru c e  C. H afen, The C o n s titu tio n a l S ta tu s  o f  M a rria g e , K in sh ip , a n d  S o c ia l P r iva cy  - 
B a la n c in g  th e  In d iv id u a l  a n d  S o c ie ty  In tere s ts , 81 MICH. L. REV. 463 , 5 4 6 -5 4 7  (1983);  B ru ce  C 
Hafen &  Jo n a th an  D. Hafen, In d iv id u a l A u to n o m y, S tu d e n t R ig h ts , a n d  the U N . C o n ven tio n  on  
R ig h ts  o f  th e  C h i ld "  D e J u re  vs. D e  F a c to  A u to n o m y  f o r  C h ild ren  69  ST. JOHN’S L. REV. 601, 
6 5 3 -6 5 6  (1995).

404 5 0  U.S. a t  481 (S tew art ,  J,, concurring).

u S ee  C o n s titu tio n a l C la im s, su p ra  n o te  2, a t  83-88.
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have on  the 49  o th e r  s ta tes  and  the  federal union. In m any  w ays, possibly including opera t ion  o f  
the Full Faith  and  C red it  c lause, A la sk a ’s legalisation o f  sam e-sex  m arr iage  will be  m anipulated  in 
an effort  to  o v e r r id e  o th e r  s ta te s ’ and C o n g re s s ’ s t ro n g  m arr iage  policies. Legalizing sam e-sex  
m arr iage w o u ld  p ro m p t  a  consti tu tiona l crisis as  o th e r  s ta tes  and  the  federal gov ern m en t seek  to  
avoid having sam e-sex  m arr iage  im posed  in th o se  o th e r  ju risd ic tions . A laska  has a com pelling 
s tate  in terest  in n o t  drastically  redefin ing m arriage in a w ay  tha t  imperils the  interjurisdictional 
recogn ition  o f  so m e  AJaskan m arriages, that p ro d u ce  divisive, coercive  p ressures  on the o th e r  
s ta tes  that m ay  severely  strain  its re la tions with s is te r  states , and  w hich  cou ld  p recip ita te  a 
consti tu tional crisis.

I f  A laska  w e re  to  legalize sam e-sex  marriage, it w ou ld  c rea te  a m ajor deviation from  the 
co n cep t  and  defin ition o f  m arr iag e  accep ted  in all fo r ty-n ine  o f  the  o th e r  states. T h e  disruption, 
conflicts and  d isharm onies  th a t  w o u ld  arise be tw een  A lask a  and  the  o th e r  s ta tes  in the un ion  are 
potentially  devas ta ting .  M arr iag e  and marital s ta tu s  p lay  a  ro le  in literally h u n d red s  o f  
g o v ern m en t  law s and  p ro g ram s  in each sepa ra te  ju r isd ic t ion  — bo th  s ta te  and  federal.42 “ W hen the 
S ta te  defines a sp o u se  it has  the  effect o f  pushing the first dom ino  in a parade  o f  dom inos .”43

T h e  th rea t  o f  being fo rced  to  recognize  sam e-sex  m arr iage  is not a specula tive o r  trifling 
concern . T h e  o th e r  s ta tes  have reac ted  with unusual alacrity  to  the situation. T h e  seriousness o f  
this po ten tia l  crisis is u n d e rsco red  by legislation and  execu tive  dec rees  enacted  last years. In the 
past th ree  years ,  C o n g ress  a n d  m o re  th a n  h a l f  o f  the s ta te s  h a v e  e n a c te d  la w s b a rrin g  
rec o g n itio n  o f  sa m e -se x  m arriage.**  T h e  D efense  o f  M arr iag e  A ct passed  bo th  houses  o f  
C o n g ress  by overw helm ing ,  b i-partisan majorities, and w as  signed by P res iden t Clinton. A laska 
has jo in ed  th e  m ajority  o f  the  s ta tes  by enacting a  similar s ta te  law  refusing to  recognize  sam e-sex 
m arr iages .45 Y e t  B ra u se  ra ises th e  very  spec te r  o f  a  ser ious  national m arr iage recognition  crisis 
that that A laska  legislation and  that  D O M A  are designed  to  avoid.

M arr iag es  valid in the s ta te  w here  perfo rm ed  th a t  have been denied recognition  by ano ther

42C o n g re s s  identified m o re  than  800 federal s ta tu to ry  p rovis ions in co rpora te  the term s 
"m arriage,"  an d  o v e r  3 0 0 0  use  "husband, "wife," " spouse ,"  and  the like. H. Rep. 104-664, 104th 
Cong. 2d  Sess, on  D efen se  o f  M arr iag e  Act, July 9, 1996, a t 10.

43R ep o r t  o f  th e  C om m iss ion  on Sexual O rien ta t ion  and the L aw  in Hawaii (Dec. 8, 1995)
at 6.

44D efen se  o f  M arr iag e  Act, Pub. L. 104-199, 110 Stat. 2 4 1 9  (Sep. 21, 1996) (defining 
m arr iage fo r  p u rp o se  o f  federal law  as exclusively heterosexual,  thus  barring federal cou r t  or 
agency  reco g n it io n  o f  sam e- sex m arr iage  in federal law, and expressly  provid ing  that  each state 
may c h o o s e  w h e th e r  o r  n o t  it will recogn ize  sam e-sex  m arr iages  from  o th e r  states);  See  
g e n e ra lly  M ar r iag e  L a w  Pro ject ,  B il ls  C o n cern in g  S a m e -S e x  M a rria g e , 1 9 9 7  L eg is la tive  U pda te , 
June  16, 1997 (available a t h t tp : / /w w w .p o n o .n e t).

451 9 96  A laska  Sess. L aw s  21 (“ A  m arriage en te red  into by persons  o f  the sam e sex, 
either u n d e r  c o m m o n  law  o r  u n d e r  s tatu te ,  that is recogn ized  by an o th e r  s ta te  o r  foreign 
ju risd ic tion  is vo id  in this s ta te , and contractual rights g ra n te d  by  v ir tue  o f  the  marriage, including 
its te rm ination ,  a re  unen fo rceab le  in this s ta te .” ).
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sta te  w h e n  they  are  incom patib le  w ith  a s trong  public policy o f  the second  s ta te  a re  legion.46 As 
an o th e r  c o u r t  recen tly  no ted , "no s ta te  is bound  by com ity  to  g ive effect in its cour ts  to the 
m arr iage  law s o f  an o th e r  s tate ,  rep u g n an t  to its o w n  laws and policy."47 Thus, B ra u se  jeopard izes  
the righ ts  and in terests  o f  m any  A laska citizens, and  c rea te  years  o f  costly, confusing litigation for 
bo th  the p eo p le  and fo r  the  state. Individuals rights to p ro p e r ty  interests, alimony, child support ,  
custody , visita tion, insurance  benefits, inheritance, succession , public benefits w ould  be insecure 
fo r years  to  com e. A la sk a ’s com pelling  interest in “ minimizing the susceptibility o f  its ow n"  
m arr iages  to  n o n recogn it ion  in o th e r  s tates provides am ple  justif ication  for im mediate passage o f  
S.J.R. No. 42. S o sn a  v. Io w a , 4 19  U.S. 393, 407  (1975).

Internationally , the posit ion  o f  nearly all nations ap p ears  to  be that it w ould  violate their 
s tro n g  public  policy  to  reco g n ize  sam e-sex  m arriage, and in so m e nations that  opposition  to sam e- 
sex m arr iage  cou ld  be so s t ro n g  tha t  sam e-sex m arr iages  from  A laska could  impair relations 
b e tw een  th e  ju r isd ic t ions .48 N o  nation in the w orld  recogn izes  sam e-sex  marriage. Even the 
nations tha t  have a llow ed sam e-sex  dom estic  partnership  do  not expect those  dom estic  
par tne rsh ips  to  be  recogn ized  ab ro ad .49 Sam e-sex  m arr iage  w ould  be found incompatible with 
public policy  in m ost  o ^ h e  nations o f  the w o rld .50 M arriages  that  "are incompatible with the 
public policy" o f  a coun try  > . recognized  in that country , even if  the m arriage is deem ed
valid u n d e r  th e  law  o f  th e  s ta te  w h e re  celebrated  o r  by the  law  o f  the parties' nationality or

*6See , e.g ., M e tro p o li tan  Life Insurance Co. v. Chase, 2 94  F .2d  500 (3d Cir. 1961); In re 
E s ta te  o f  Levie ,123  Cal. Rptr. 445 , 44 7  (Cal. App. 1975); C ata lano  v. Catalano, 170 A .2d 726, 
72 8 -7 2 9  (C onn . 1961); L aikola  v. Engineered C oncre te ,  2 7 7  N .W .2d  653, 656  (Minn. 1979); 
N e lson  v. M arshall,  869  S .W .2 d  132 (M o. App. 1993); Stein v. Stein, 641 S.VV. 2d 856, 858 (M o. 
A pp. 1982); R andall v. Randall, 345 N .W . 2d 319, 322  (Neb. 1984); B u cca  v. N e w  Jersey, 128 
A .2d  506, 511 (N.J. S u p er io r  C o u r t  1957); R hodes  v. M cA fee, 457  S .W .2d  522, 524 (Tenn. 
1970); Se th  v. Seth, 6 9 4  S.W . 2d  4 5 9  (Tex. Ct. App. 1985); Farah  v. Farah, 42 9  S .E .2d  626, 
3 3 4 -335  (V a. App. 1993); see  g e n e ra lly  R es ta tem en t (S eco n d )  Conflict o f  L aw s § 283,
R ep o rte r 's  N o te ,  co m m en ts  j-k .

47H a g e r  v. H ager,  3 Va. App. 415, 349  S .E .2 d  908, 909  (1986), c itin g  To ler v. O a k w o o d  
S m o k e less  C oal C orp .,  173 Va. 425 , 430, 4 S .E .2d  364, 3 66  (1939));  S ta te  v. Austin, 234 S .E .2d  
657, 663 (YV. Va. 1977). S ee  g e n e ra lly  R hodes v. M cA fee ,  224  Tenn. 495, 4 57  S .W .2d  522 
(1970);  S e th  v. Seth , 6 9 4  S .W .2 d  4 59  Ct. App. T exas, 1985); G o d t  v. G odt,  1990 W L  123047 
(Del. Super . ,  A ug. 7, 1990); see  fu r th e r  In re E s ta te  o f  Jenkins, 133 M isc .2d  420, 506 N .Y .S .2d  
1009 (1 986) ;  A n d e rso n  v. A nderson , 27  C onn .Supp . 342, 238 A .2d  45 (1967); Farah v. Farah, 
4 2 9  S .E .2 d  6 2 6  (Va. A pp. 1993).

4SS e e  g e n e r a lly  Lynn D. W ardle, In te rn a tio n a l M a rr ia g e  a n d  D ivo rce  R eg u la tio n  a n d  
R ec o g n itio n : A  Sur\>ey, 29  Family L. Q. 4 9 7-517  (Fall 1995).

49M arr ian n e  H o jg a r rd  Pedersen , D enm ark: H o m o se x u a l M a rr ia g e s  a n d  N ew  R u les  
R e g a rd in g  S e p a ra tio n  a n d  D ivo rce , 30  J. Fam. L. 289, 29 0  (1991-92).

50Lynn  D. W ardle,  In te rn a tio n a l M a rr ia g e  a n d  D ivo rce  R eg u la tio n  a n d  R eco g n itio n : A  
Sur\>ey, Fam ily  L aw  Q uarterly , vol. 29, pp. 4 9 7 -5 1 7  (Fall 1995).



dom icile ,51 T hus ,  parties  to  A laskan  sam e-sex  m arr iages  w ou ld  expect, bu t  be denied  rights  based  
u p o n  marital s ta tu s  in foreign nations, including p ro p e rty ,  succession, inheritance, insurance, 
em p lo y m en t benefits, pensions, etc., in o th e r  nations. O th e r  A laskan m arr iages  m ight also w o u ld  
be v iew ed  with susp ic ion  as well, resulting  in d isad v an tag es  for many A laskans seek ing  benefits  in 
o th e r  countries.

A laska  has a valid in terest  in n o t  becom ing  th e  “ R e n o ” o f  sam e-sex  m arriages. T he  
poten tial d e tr im en t  to the local eco n o m y  ( the  public co s ts  cou ld  easily o v erw helm  any  m inor 
increase  in revenues),  as well as the po tential im pact on  A laskan  cu lture and on the  en v iro n m en t 
in w hich  to  raise families are  leg itim ate and substantial concerns .

M o re o v e r ,  B ra u se  co m p o u n d s  an a lready  se r ious  national constitu tional crisis. A d v o ca tes  
o f  sam e-sex  m arr iage  a rg u e  tha t  u n d er  the Full Faith  and C red it  C lause  o f  the C onstitu tion ,  art.
IV, sec. 1, all s ta tes  are  ob ligated  to  g ive "full faith and credit"  to  public ac ts  and reco rd s  o f  s is te r  
states , and tha t  includes m arr iages .52 O n the o th e r  side, o p p o n en ts  o f  sam e-sex  m arr iage  and 
s u p p o r te r s  o f  the  D O M A  arg u e  that th e  S u p rem e  C o u r t  o f  the United S ta tes  has n ev e r  held that 
m arr iages  m ust b e  g iven full faith and credit, bu t trad it ionally  sta tes  have been perm it ted  to  
decline to  recogn ize  m arr iages  from  o th e r  sta tes  tha t  v io la te  s trong  local public po licy ,52 and that 
D O M A  is constitu tional u n d e r  the last sen tence  o f  th e  Full Faith and Credit  c lause which 
specifically p rov ides  that "C ongress  m ay by general L aw s  prescribe  the M an n e r  in which  such  
A cts ,  R eco rd s  and  P roceed ings  shall be  p roved , and  the E ffec t  thereof."5'1

T h e  poin t is no t  w hich  position  will u ltim ately  be  p ro v en  correct. Rather, the  point is that 
a se r io u s  consti tu tional co n fron ta t ion  involving sta tes ,  C on g ress ,  which overw helm ing ly  passed  
the D efense  o f  M arr iag e  A ct, and  the A m erican  ju d ic ia ry  is inevitable i f  A laska legalizes sam e-sex  
m arriage. In the confron ta tion ,  the jud ic iary  will be  ask ed  to  force states to  reco g n ize  sam e-sex  
m arr iage  o v e r  their o w n  objections, and  over  the em p h a t ic  opposi t ion  o f  C ongress .  T h e  only  w ay 
to w in  tha t  kind o f  con fron ta t ion  is to  avoid it.

Finally, Ju d g e  M ichalsk i’s Feb rua ry  27 th  opin ion  in B ra u se  is no t the  end  o f  the  case.

51 S ee  L ennart  Palsson, M arr iag e  in C o m p ara t iv e  C onflic t o f  Laws: S ubstan tive  C onditions  
3 (M art in u s  N ijh o ff  Publishers 1981); see  a lso  L en n a r t  Palsson, C h a p ter  16, M a rr ia g e  a n d  
D ivo rc e , in Vol. I l l ,  P riva te  In ternational Law , In terna tional E ncyc loped ia  o f  C o m p ara t iv e  L a w  
59 (1 9 7 8 ) .A

i2S e e  H earing  B efo re  the  Subcom m . on  the  C o n s ti tu t io n  o f  the C o m m it tee  on the 
Judiciary, U .S . H o u se  o f  R epresen ta tives ,  104 C ong .,  2d  Sess.,  on H .R . 3396, M ay  15, 1996 
(Serial N o. 69)  a t 2 02  (Rabbi David Sapperste in) ; H earing  B efo re  the  C o m m it tee  on  the 
Judiciary, U nited  S ta tes  Senate ,  104 C ong.,  2d  Sess.,  on  S. 1740, July 11, 1996 (S. H rg . 104- 
5 5 3 )  a t 4 2 -4 7  (Prof.  C ass  R. Sunstein).

53S e e  g en e ra lly ,  R es ta tem en t  (S eco n d )  Conflict o f  L aw s  § 28 3 (2 )  (1981);  R o b er t  A.
Leflar, A m erican  Conflicts  L aw  § 221 (4 th  ed. 1986); 1 Lynn D. W ardle, C hris topher  L.
Blakesley, &  Jacqueline  Y. Parker,  C o n tem p o ra ry  Family L aw s  § 2:03 (1988).

54H earings  B efo re  the  S ubcom m ittee  on  the C o n s ti tu t io n  o f  the Judiciary  C om m ittee  o f  
the H o u se  o f  R epresen ta tives ,  M ay  15, 1996, a t  158-180  (Prof.  Lynn D. W ardle); Rep. T om  
C am pbell,  P e rsp e c tiv e  o n  S a m e -S ex  M a rr ia g es , L .A .T im es ,  July 12, 1996, a t B9.
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Certainly I believe that th e  s ta te  has several very  com pell ing  justif ica tions  for no t perm itt ing  sam e- 
sex m arriage, and a co u r t  might (and I believe sh o u ld )  so rule. T hus,  so m e m ight a rg u e  that the  
legislature should  take no ac tion until bo th  the  trial c o u r t  and  A laska  S uprem e C o u rt  have 
rendered  their final ju d g m en ts .  T h ere  a re  th ree  defic iencies  o f  tha t  argum ent.  First, as a practical 
matter, the B ra u se  ruling casts  an im m edia te  and se r io u s  c loud  on  the issue o f  sam e-sex  m arr iages  
and on  o th e r  laws passed  by the A laska  legislature. It  will have  precedentia l influence on  o th e r  
cases in A laska  (and, indirectly, e lsew here).  It se r ious ly  im plicates w ha t the A laska legis la ture  is 
doing, w ha t  it should  do, in passing  n ew  legislation, am en d in g  old laws, etc. T h e  legislature need  
not vvaii an o th e r  year o r  tw o  to  de te rm ine  i f  law s it is n o w  passing  are unconstitu tional.  S econd , 
B ra u se  immediately  sends a d ram atic  and  terribly m is tak en  m essag e  about h o w  m arriage is 
u n d e rs to o d  in the A laska C onstitu tion . T h e  leg is la ture  has  responsibility  fo r  the  s tate  co ns t i tu tion  
as well as th e  court.  As the  p eo p le ’s represen ta tives ,  th e  legis la tors  have a du ty  to  g u a rd  the 
values and policies that  the  peop le  have em b o d ied  in th e  C o n s ti tu t io n  o f  Alaska. Y o u  need  no t  
w ait to  co r rec t  such a  seriously flawed m isreading  o f  th e  will o f  the  people  o f  Alaska. T h e  peo p le  
dese rve  to  be  heard on  this issue now. Third, i f  the  leg is la tu re  delays, it cou ld  be like w aiting  to  
c lose the barn  d o o r  until a f te r  the animals have g o t te n  out. I f  the legislature w aits  to  begin the 
p rocess  o f  letting the peop le  clarify their  u n d e rs tan d in g  o f  m arr iage, and the B ra u se  decision is 
affirmed and  sam e-sex  m arr iage is legalized in A laska  by  jud icial in terpre ta tion  o f  the s ta te  
consti tu tion , several m onths, possibly years, co u ld  p ass  b e fo re  the  p rocess  o f  constitu tional 
am en d m en t is com ple ted  and the sam e-sex  m arr iage  in te rp re ta t io n  is overturned . D uring  that  
time, s am e- :e x  couples  will be marrying, and filing suits, dem an d in g  benefits, m oving  to  o th e r  
s ta tes  and o th e r  countries,  etc. A fte r  a  few  w eek s ,  m o n th s  o r  years  o f  that, even a  consti tu tional 
am en d m en t  rejecting sam e-sex  m arr iage  will no t  p rac tica lly  rem ed y  all the  confusion  gen e ra ted  in 
the interim.

III. P ro p o se d  R e so lu tio n s  N os. 25  a n d  42  A r e  C o n s titu tio n a l
U ndoub ted ly  o p p o n en ts  o f  these  R eso lu t ions  will claim  tha t  they are  unconstitu tional 

u n d e r  the  U .S. C onsti tu tion . H o w ev er ,  tha t  is s im ply  political jaw bon ing .  I will focus on S .J.R.
No. 42, because  it is the  opera t ive  R esolution, b u t  th e  analysis  is equally applicable to  S .C .R . 25.

O n e  a rgum en t that might be asserted  aga ins t  th ese  R eso lu tions  is the claim that it v io la tes  
federal equal p ro tec tion  fo r A laska to  deny  sam e-sex  m arr iage. B u t  every co u r t  that  has 
addressed  this claim has re jected  it.55 Again, the re a so n  is simple. H e te rosexua l  m arriage is a 
un ique relationship, that m akes  unique co n tr ibu tions  to  society , and  equal p ro tec t ion  law  d o es  n o t  
requ ire  trea t ing  things a re  equal tha t  are  different. Is denial o f  sam e-sex  m arr iage like denial o f  
interracial m arr iage  that w as  dec lared  unconst i tu tiona l  in L o v in g  v. V irg in ia? N o , it is not. 
P rohibiting m arr iage  because  o f  race  is different th a t  p roh ib it ing  hom osexual marriage. R ace  is 
different than  sexual preference. R ace  is im m utab le  an d  passive; sexual relationship is ac tive  and  a 
m a t te r  o f  dec is ion  and choice. A s G eneral Colin Pow ell  p u t  it: “ Skin co lo r  is a benign non- 
behavioral characteris tic . Sexual orien ta tion  is p e rh ap s  the  m o s t  p ro found  o f  hum an behavioral

55S ee  W ardle , C o n stitu tio n a l C la im s, s u p r a  n o te  2, a t 74-95.
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charac teris t ics .  C o m p ar iso n  o f  th e  tw o  is a  c o n v e n ie n t  bu t invalid argum en t.” 56 I ag ree  totally  
with the ju d g m e n t  o f  the S u p re m e  C o u r t  in L o v in g  th a t  racial classifications are totally  irrelevant 
to  any  leg itim ate policy  the  s ta te  m ay have re la t ing  to  m arr iage  regulation, w hereas  sexual- 
behav io r  cho ices  a re  o f  leg it im ate  social concern ,  esp ecially regard ing  marriage.

A n o th e r  a rg u m e n t  th a t  m ight be  ra ised  is tha t  S .J .R . N o. 42  is unconstitu tional u n d e r  
R o m e r  v. E va n s . T v /o  yea rs  ago ,  the  S u p rem e  C o u r t  o f  th e  U nited  S ta tes  s truck  d o w n  
A m en d m en t  2 to  th e  C o lo ra d o  C o n s ti tu t io n  in R o m er.  T h a t  am endm en t was in tended to  generally  
prohibit  th e  en ac tm en t  o f  law s g iv ing  special p re fe ren ces  to  persons  on  the basis o f  hom osexual  
behavior. B u t  it w as  d ra f ted  very  b road ly  and  the  S u p re m e  C o u r t  s truck  d o w n  the am endm ent.  
B u t  it did so  o n  g ro u n d s  and  log ic  tha t  clearly d is tinguish  S .J.R. N o . 42. First, the  C o lo rad o  
am en d m en t  classified and  d iscrim inated  in law  on  the  basis o f  “ hom osexual,  lesbian o r  b isexual 
o r ien ta tion ,” and  n o t  solely  o n  th e  basis o f  co n d u c t ,  b eh a v io r  o r  relationship. H o w  so m eo n e  feels 
o r  th inks o r  believes, including one 's  feelings o r  beliefs regard ing  sexual attraction, in terest,  o r  
o r ien ta tion , is no t a perm issib le  basis for legal d iscrim ination ; to  legally classify persons  on the 
basis o f  the ir  “o r ien ta tio n ” s ta tu s  is consti tu tiona lly  fo rb id d en .57 B y  contrast,  S .J.R. N o. 42  does  
no t d iscrim inate  on th e  basis  o f  any  “ o r ien ta t io n ” bu t  it is co n d u c t  (m arriage) and ac tion  (actual 
sam e-sex  re la tionships) th a t  a re  th e  perm issib le  basis fo r  distinguishing heterosexual m arr iage  
from  sam e-sex  unions.

S econd , C o lo rad o  A m en d m en t  T w o  did no t  m ere ly  deny  legal preference to  p ersons  with  
h o m o sex u a l  o rien ta tion ,  b u t  it den ied  th em  basic  p ro tec t io n s  o f  the law. T he  S uprem e C o u r t  held 
that the  C o lo rad o  am en d m e n t  did n o t  m ere ly  “ pu t[]  g ay s  and  lesbians in the sam e position as all 
o th e r  p e rso n s ,” 58 as th e  su p p o r te r s  said they  in tended , bu t  it a rguably  stripped them  from  even 
basic civil r igh ts  p ro tec t ions .  T h e  C o lo rad o  a m e n d m e n t  a rguably  forbade specific p ro tec t ion  o f  
any kind fo r  gays  and  lesbians,59 and  the C o u r t  n o ted  th a t  it cou ld  be  construed  to  “ deprive[] gays  
and lesbians even  o f  p ro tec t io n  o f  general law s.”60 T h u s ,  police pro tec tion , fire pro tec tion ,  access 
to  public libraries, and  o th e r  basic  p ro tec t io n s  a rg u ab ly  m ight have been denied gays  and lesbians.

56S e e  Gen. C olin  L. Pow ell ,  L e tte r  to  R ep re sen ta t iv e  Patric ia  Schroeder,  M ay  8, 1992, in 
D avid  F. Burrelli, HOMOSEXUALS AND U .S. MILITARY PERSONNEL POLICY, Jan. 14, 1993, at 2 5 -  
26; see  a lso  G a ys  in  th e  M ilita ry , H e a r in g  o f  th e  M il i ta r y  F o rc e s  a n d  P erso n n e l Su b co m m . o f  the  
H o u se  A r m e d  Serv. C om m . (S ta tem en t  by Jo in t  Chiefs  o f  S ta f f  Chairm an Colin Powell),  FED. 
N ew s  S e r v .  July 21, 1993, a t  26. S ee  a lso  B a k e r  v. N e lson ,  191 N .W .2 d  185, 197 (Minn. 1971) 
("[I]n  c o m m o n sen se  and in a consti tu tional sense , th e re  is a c lea r distinction be tw een  a marital 
res tr ic tion  b ased  m ere ly  u p o n  race  and o n e  based  u p o n  the  fundam ental difference in s e x . " ). A 
W all S tr e e t J o u r n a l  ar tic le  recen tly  o b se rv ed  tha t  "m any  A frican-A m ericans and H ispanics 
re jected  the  a rg u m e n t  th a t  gays  are an o th e r  m inority  g ro u p  ju s t  like themselves, s truggling  for 
equal r ights ."  D ennis  Farney , S h a k y  G round, WALL ST. J., O ct.  7, 1994, at A l ,  A6.

571 16 S .Ct. a t  1623.

5SId . a t  1624.

”Id. at 1626.

60Id.
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T h ere  is a t rem endous  and consti tu tiona lly  significant uirFerence be tw een  depriv ing  p e rso n s  o f  
potentially  all p ro tec t ion  o f  the laws, as  C o lo ra d o  A m en d m en t  T w o  apparen tly  did, and  m ere ly  
re fusing to extend o n e  specific, u n iq u e  legal s ta tu s  (m arr iage)  to  sam e-sex  relations, as S .J .R . N o . 
42  does.

Third, similarly, the  fo rm  o f  th e  C o lo ra d o  am en d m en t  w as  open  . ided. It did no t  focus 
solely  on the specific areas  o f  ab u se  tha t  th e  v o te rs  had been  co n cern ed  abou t.  It w as  an “ ac ro ss  
the  b o a rd ” prohibition o f  legal p ro tec t io n .61 T h e  “ sw eep in g  and com prehensive"  C o lo rad o  rule 
s ingled ou t  gays and lesbians, and  no  o thers ,  for co m p reh en s iv e  no n -p ro tec t io n  s ta tu s .6’ W hile  the 
a m e n d m e n t’s alleged p u rp o se  to p rev en t  ce rta in  special advan tages  for gays  and lesbians w a s  n o t  
im proper ,  “ [t]he b read th  o f  the  A m en d m en t  is so  fa r  rem o v ed  from  these  particu lar  ju s tif ica tions  
tha t  w e  find it impossible to  cred it  them .”63 S.J.R. N o . 42, by  con trast,  focuses  specifically u p o n  
o n e  particu la r  legal re la tionship  and  on  th a t  re la tionship  only. It is precise, specific, and ex ac t  as 
to  the subject and kind o f  legal p ro tec t io n  th a t  is set as ide  fo r  exclusive pro tec tion .

F ourth ,  the S u p rem e C o u r t  said  tha t  C o lo ra d o  A m en d m en t did no t  survive m ere  rational 
basis scrutiny. D esp ite  th e  in ten tion  o f  its backers ,  th e  C o u r t  s ta ted  that: “W e  can n o t  say th a t  
A m en d m en t  2 is d irected to  any  identifiable leg it im ate  p u rp o se  o r  d iscre te  ob jective .”64 B y 
con tra s t ,  p ro tec ting  the institution o f  he te rosexua l  m arr iage  has repea ted ly  been recogn ized  n o t  
m ere ly  as a  legitimate p u rp o se  o f  legislation, bu t  an essential <md im portan t du ty  o f  the  legislature. 
In light o f  the history o f  the un ique  legal and  social im p o rtan ce  o . 'h e te ro sex u a l  m arriage, it w o u ld  
requ ire  ex traord inary  in to lerance to  a rg u e  th a t  S .J .R . N o . 42 's  p u rp o se  to  p reserve the  un ique  
legal s ta tu s  o f  heterosexual m arr iage  is irrational.

Fifth, the S uprem e C o u r t  em phas ized  that th e  C o lo rad o  am endm en t w as  really m otiva ted  
by “ an im us” against gays, lesbians and  bisexuals. In  o th e r  w ords ,  it w as  invidious in its m o tiv e  as 
well as  its potential effect.65 S .J.R. N o . 42 , by con tra s t ,  avo ids  any negative  language  o r  intent. It 
d o es  n o t  d eg rade  o r  den ig ra te  any class. It is posit ive  and  em phasizes  the con tribu tions  and 
im p o rtan ce  o f  conventional m arr iage  to  society , w i th o u t  condem ning  o r  punishing any  class o f  
a lte rna tive  relationships.

Finally, the  sam e day the  S u p rem e  C o u r t  an n o u n ced  the R o m e r  decision, it also rendered  
a n o th e r  decision that  u n d e rsco red  h o w  im p o rtan t  it is to  p ro tec t  each state 's ability to  dec ide  
im p o rtan t  legal policy issues fo r i tse lf  w i th o u t  having o th e r  s ta tes  im pose their policies 
ex tra terri to ria lly  up o n  co -equa l  sovere ign  states. In B M W  o f  N o r th  A m erica , Inc . v. G o re ,66 the 
C o u r t  d iscussed  w h e th e r  A labam a c o u r ts  cou ld  im p o se  punitive dam ages  upon  a d e fendan t  for

6'Id. at 1628.

62Id . at 1625.

631 16 S.Ct. at 1628.

641 16 S.Ct. a t  1628.

65Id . a t  1627-1628.

66B M W , Inc. v. G ore ,  116 S .Ct. 1589 (1996) .  This  case  is d iscussed supra.
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doing  som eth ing  in o th e r  s ta tes  tha t  w a s  legal in th o se  sta tes  but illegal in A labam a.67 It is 
impermissible, w ro te  Jus t ice  S tev en s  fo r  the  C o u rt ,  fo r  o n e  s ta te  to" im pose  its ow n  policy  cho ice  
on  neighboring  States. S ee  B o n a p a r te  v. T ax  C o urt ,  104 U.S. 592, 594, 26  L .Ed, 845 (1881)
( 'N o S ta te  can legislate ex cep t  w ith  re ference  to  its o w n  jurisdiction... .  E ach  S ta te  is in dependen t  
o f  all the o thers  in this par ticu la r ') ."68 T h e  co u r t  em phasize  the need for each  s ta te  “ to  re sp ec t  he 
in terests  o f  o th e r  S ta tes  . .  . ,"69 T h e  C o u r t  em phasized  that" these p r in c ip le s  o f  s ta te  so v e re ig n ty  
a n d  c o m ity "  forbid one  s ta te  g iv ing  its laws and  legal policy extraterritorial effect t h a t "in fr in g [ e s j  
on  the  p o l ic y  ch o ices  o f  o th e r  S t a t e s b ecau se  the C onsti tu t ion  requires each  s ta te  " [t]o  avo id  
such  enc ro ach m en t."70

O n e  o f  the reasons  fo r enac ting  S .J.R. N o . 4 2  is to  avoid interstate  conflict o v e r  
recogn ition  o f  sam e-sex  m arr iages  f ro m  Alaska. I f  p ro tec t io n  o f  s tate sovereignty  is requ ired  for 
m ere  s ta te  econom ic  regula tions, it is even  m o re  im p o rtan t  that one  s tate  no t  legislate a  radical 
redefinition o f  m arriage and  then  im p o se  it on  the  o th e r  states. Since the very  day the C o u r t  
dec ided  R o m e r  it also validated o n e  o f  th e  co re  principle upon  which S.J.R. No. 42  is based  - the  
im p o rtan ce  o f  p ro tec ting  s ta te  so v e re ig n ty  in se t t ing  its o w n  legal policies from  extra territo ria lism  
o f  o th e r  s ta te 's  co n trad ic to ry  law s - 1 d o  believe th a t  S .J.R. No. 42 is valid u n d er  R o m er.

C o n c lu sio n
I believe tha t  S .J.R. N o . 42  and  S .C .R . No. 25 are  generally w ell-considered  and well- 

crafted . I believe that they are  n ecessa ry  and pruden t.  While som e fine-tuning m ay be 
appropria te ,  som e careful am en d m e n t  m ay  be considered ,  the th rust and focus o f  these 
R eso lu t ions  a re  im portan t and timely. I re co m m en d  tha t  this com m ittee, this chamber, and  this 
legislature en ac t  S.J.R. N o . 42  and  S .C .R . N o. 25 and  subm it the p ro p o sed  A m en d m en t o f  S .J.R. 
N o. 42  to  th e  people  forthwith.

67B M W  had repain ted  p a r ts  o f  a n ew  ca r  that  had  suffered som e paint d am ag e  while being 
t ran sp o r ted  from  G erm any  to  th e  U nited  S ta tes,  and  then  sold the car as a new  ca r  in A labam a 
w ith o u t  d isclosing that it had  been partia lly  repa in ted  a t a cos t  o f  $601.37 . T h a t  w as  lawful in 
o th e r  states, bu t a recent A lab am a case  m ade  it im p ro p e r  there. T he  plaintiff in troduced  ev idence 
th a t  that lo w ered  the resale price o f  the  ca r  ab o u t  10%  and the ju ry  aw arded  th e  buyer $ 4 ,0 0 0  in 
co m p en sa to ry  dam ages (1 0 %  o f  th e  car 's  price). B M W  had sold ab o u t  1,000 such repain ted  cars  
in th e  U nited  States, including 14 cars  in Alabama. T h e  ju ry  m athematically  aw ard ed  $ 4 ,0 0 0 ,0 0 0  
in punitive  dam ages, red u ced  on  appeal to  $ 2 ,0 0 0 ,0 0 0 .  T h e  S uprem e C o u rt  reversed  and  
rem anded , 5-4, no ting that  the  aw a rd  w as  so g ross ly  excessive  as to  v iolate due  p rocess ,  in part 
b ecau se  the  aw ard  ap peared  to  be  based  o n  o u t -o f - s ta te  co n d u c t  that  w as lawful w h ere  it 
o cc u rre d  and  had no im pact in Alabama.

68116 S.Ct. at 1596-97.

69Id. a t  1597 (citing H ealy  v. B e e r  Institute , 491 U.S. 324, 335-336  (1989); E d g a r  v.
M IT E  C o rp . ,  457  U.S. 624, 643 (1982).

10Id. at 1597-98 (emphasis added).
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JULY 9, 1996.— Committed to the Committee of the Whole House on the S ta te  of

1 0 4 t h  C o n g r e s s  ]

DEFENSE OF MARRIAGE ACT

the Union and ordered to be printed

Mr. Canady, from the  Com m ittee on the Judiciary, 
subm itted  the  following

R E P O R T
together w ith 

DISSENTING VIEWS

[To accompany H.R. 3396]

The Committee on the Judiciary , to whom was referred the bill 
(H.R. 3396) to define and  protect the  institution of m arriage, hav­
ing considered th e  sam e, report favorably thereon w ithout am end­
m ent and recommend th a t the bill do pass.
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P u r p o s e  a n d  S u m m a r y

H.R. 3396, the Defense of M arriage Act, has two prim ary pur­
poses. The first is to defend the institu tion  of trad itional hetero­
sexual m arriage. The second is to protect the righ t of the S ta tes to 
form ulate their own public policy regarding the legal recognition of 
same-sex unions, free from any federal constitutional implications 
th a t m ight a ttend  the recognition by one S ta te  of the  righ t for ho­
mosexual couples to acquire m arriage licenses.

To achieve these purposes, H.R. 3396 has two operative provi­
sions. Section 2, entitled “Powers Reserved to the  S ta tes,” provides 
th a t no S tate shall be required to accord full faith  and credit to a 
m arriage license issued by another S ta te  if it rela tes to a relation­
ship between persons of the sam e sex. And Section 3 defines the 
term s “m arriage” and “spouse,” for purposes of federal law  only, to 
reaffirm  th a t they refer exclusively to relationships between per­
sons of the opposite sex.

B a c k g r o u n d  a n d  N e e d  f o r  L e g is l a t io n

H.R. 3396 is a response to a  very particu lar developm ent in the 
S ta te  of Hawaii. As will be explained in g rea ter detail below, the 
s ta te  courts in Hawaii appear to be on the verge of requiring th a t 
S ta te  to issue m arriage licenses to same-sex couples. The prospect 
of perm itting homosexual couples to “m arry” in Haw aii th rea tens 
to nave very real consequences both on federal law  and on the  laws 
(especially the  m arriage laws) of the  various S tates.

More specifically, if  Hawaii (or some o ther S tate) recognizes 
same-sex “m arriages,” other S tates th a t do not perm it homosexuals 
to m arry would be confronted w ith the complicated issue of w heth­
er they are nonetheless obligated under the  Full F aith  and Credit 
Clause of the U nited S tates Constitution to give binding legal effect 
to such unions. W ith regard to federal law, a decision by one S tate  
to authorize same-sex “m arriage” would raise the  issue of w hether 
such coup’es are  entitled to federal benefits th a t depend on m arita l 
sta tus. H.R. 3396 anticipates these complicated questions by laying 
down clear rules to guide their resolution, and it  does so in a  m an­
ner th a t preserves each S tate’s ability to decide the underlying pol­
icy issue however it chooses.

I. t h e  l e g a l  c a m p a ig n  f o r  s a m e -s e x  “m a r r ia g e ”
Before discussing the Hawaiian lawsuit, the Com mittee believes 

it is im portant to place th a t development in its la rger context. In 
particular, it is critical to understand the n a tu re  of the  orches­
tra ted  legal assau lt being waged against trad itional heterosexual



m arriage by gay rights groups and th e ir lawyers. Only then  can 
the Committee’s concerns th a t m otivated H.R. 3396 be fully ex­
plained and understood.

The determ ination of who may m arry  in the United S tates is 
uniquely a function of sta te  law. T hat has always been the rule, 
and H.R. 3396 in no way changes th a t fact. And while s ta te  laws 
m ay differ in some particulars—for example, w ith regard to m ini­
m um  age requirem ents, the degree of consanguinity, and the like— 
the uniform and unbroken rule has been th a t only opposite-sex cou­
ples can marry. No S tate  now or a t any tim e in American h is to r ' 
has perm itted same-sex couples to en ter into the institu tion of m ar­
riage .1

 ̂Some in our society, however, are not satisfied th a t m arriage 
should be an exclusively heterosexual institu tion. In particular, 
sam e-sex “m arriage” has been an explicit goal of m any in the  gay 
righ ts movement for a t least twenty-five years. In 1972, for exam ­
ple, the  National Coalition of Gay O rganizations called for the 
‘[r]epeal of all legislative provisions th a t restric t the sex or num ber 
of persons entering into a m arriage un it and extension of legal ben­
efits of m arriage to all persons who cohabit regardless of sex or 
num bers.” 2 This campaign, which has also included m ass “wed- 
ins,” has been waged on religious, cultural, and legal fronts.3

Beginning in the early 1970s, gay rights advocates periodically 
filed law suits seeking to win the right to sam e-sex “m arriage." Ac­
cording to one commentator, “[o]ver the  past twenty-five years, 
sam e-sex m arriage advocates have m ounted over a  dozen substan­
tial litigation campaigns seeking judicial legalization of same-sex 
m arriages or judicial recognition of sam e-sex unions for purposes of 
qualifying for certain m arita l benefits.” 4 P rio r to the Hawaii case, 
none of these legal challenges succeeded.

In addition to lack of success in the courts, these efforts faced 
o ther difficulties. The m ost im portant of these has been a persist­
en t reluctance by some within the gay and  lesbian movement to 
em brace the objective of same-sex “m arriage.” 5 Initially, the major

1 In this, the United States is hardly unique; indeed, one authority on family law recently con­
ducted an international survey of marriage laws and concluded that "[a]ll nations permit only 
heterosexual marriage. At present, same-sex marriage is allowed in no country or state in the 
world. . . ." S e e  Lynn D. Wardle, "International Marriage and Divorce Regulation and Recogni­
tion: A Survey," 29 Family L.Q. 497, 500 (Fall 1995).

2 Q u o te d  in  William N. Eskridge, Jr., “The Case for Same-Sex Marriage” 54 (Free Press 1996). 
More recently, the Platform of the 1993 “March on Washington” called for the "legalization of 
same-sex marriage." Q u o te d  in  Mark Blasius, “Gay and Lesbian Politics: Sexuality and the 
Emergence of a New Ethic” 175-78 (Temple Univ. Press 1994).

3 S e e  g e n e r a l ly , Suzanne Sherman (ed./, lesbian and Gay Marriage: Private Commitments, 
Public Ceremonies” (Temple Univ. Press 1992, see a ls o  Eskridge, “The Case for Same-Sex Mar­
riage" at 44-62.
*See Lynn D. Wardle, “A Critical Analys;s sf Constitutional Claims for Same-Sex Marriage," 

1996 B.Y.U. L. Rev. 1, 9. Among the leadin; cases are: B a k e r  v. N e ls o n , 191 N.W.2d 185, J.86 
(Minn. 1971) (state law limiting marriage to \eterosexual unions does not violate Ninth or Four­
teenth Amendment to the U.S. Constitution), J o n e s  v. H a l la h a n , 501 S.W.2d 588, 590 (Ky. Ct. 
App. 1973) (refusal to grant marriage license to lesbian couple does not violate constitutional 
right to marry, to associate freely, or to the free exercise of religion); S in g e r  v. H a r a , 522 P.2d 
1187, 1195 (Wash. Ct. App. 1974) (traditional marriage law does not violate either state or fed­
eral constitution); D e S a n to  v. B a r n s le y , 476 A.2d 952, 954 (Pa. Super. Ct. 1984) (declining to 
recognize right to common law same-sex marriage); and D e a n  v. D is tr ic t  o f  C o lu m b ia , 653 A.2d 
307 (D.C. 1995) (D.C. Court of Appeals rejected statutory and federal due process and equal pro­
tection challenges to traditional marriage law).
4 Notwithstanding the advances gay ripbts legal groups have made, the debate within the ho­

mosexual community a rtinues, as prominent advocates of same-sex “marriage” still find it nec­
essary to seek to persuac other homosexual activists to support their efforts. S ee , e .g ., Eskridge,
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national gay rights organizations—including the Lam bda Legal De­
fense and Education Fund , a  gay and lesbian legal group founded 
in 1973, and the Am erican Civil L iberties Union, which launched 
a Lesbian and Gay R ights Project in 1984— were unwilling to m ake 
same-sex “m arriage” a priority .6

But when a law suit filed by local gay activists in Hawaii began 
to show signs of promise, Lam bda, the ACLU, and eventually the  
nation as a  whole began to pay atten tion .7

I I .  T H E  H A W A I I  L A W S U I T :  B A E H R  V . L E W I N

The legal assau lt again st trad itional heterosexual m arriage laws 
achieved its g rea test breakthrough in the S ta te  of Hawaii in 1993. 
Because H.R. 3396 was motivai ’ by the  Hawaiian law suit, the 
Committee thinks it is im portan t .o discuss th a t situation in some 
detail.

In December 1990, th ree  homosexual couples—two lesbian and 
one ga3' men—filed applications for m arriage with the H aw aiian 
D epartm ent of H ealth  (D O H ”), the agency responsible for adm in­
istering the S ta te ’s m arriage law s.8 The S ta te  denied the applica­
tions on the ground th a t  its  m arriage laws did not perm it same- 
sex couples to m arry. In 1991, the  th ree  couples filed su it in s ta te  
court challenging the  denial of the m arriage licenses as a  violation 
of the Hawaii Constitution.

After the s ta te  tria l court granted  the  S ta te ’s motion for judg­
m ent on the  pleadings, th e  plaintiffs appealed to the Hawaii Su­
preme Court. In  May 1993, a  highly-fractured five justice Court is­
sued an opinion th a t has already had  profound implications—in 
Hawaii, to be sure, bu t also in the  other S ta tes and, w ith the in tro ­
duction of H.R. 3396, in th e  U nited S tates Congress.

Three of the five justices who heard oral argum ents in the case 
before the Hawaii Suprem e Court held th a t the trial court’s dism is­
sal on the pleadings had to be reversed.9 In  an opinion for him self 
and Acting Chief Justice  Moon, Justice Levinson held th a t the de­
nial of m arriage licenses to same-sex couples constitutes discrimi­
nation on the basis of sex .10 The two-judge plurality  also held th a t 
sex is a  “suspect category” under the Equal Protection Clause of 
the Hawaii Constitution, and so ruled th a t the m arriage s ta tu te  
(Haw. Rev. S tat. §572-1) could be upneld only if the S tate could 
satisfy the strict scrutiny test. As Judge Levinson summarized:

4

“The Case for Same-Sex Marriage," Chapter 3 (entitled “The Debate Within the Lesbian and 
Gay Cimmunity”), and Evan WoUson, “Crossing the Threshold: Equal Marriage Rights for Les­
bians a.d Gay Men and the Intra-Community Critique,’ 21 N.Y.U. Rev. L. & Soc. Change 567 
(1994-95;.

8 S e e  g e n e , i l l y  Patricia A. Cain, “Litigating for Lesbian and Gay Rights," 79 Va. L. Rev. 1551, 
1586 (1993) (noting that “(tjogether with the ACLU, Lambda has helped to shape gay rights 
litigation across the country.").
7See Paul M. Barrett, “I Do/No You Don’t: How Hawaii Became Ground Zero in Battle Over 

Gay Marriages," W a ll S t r e e t  J o u r n a l ,  June 17, 1996, at A1 (describing reluctance of major gay 
rights legal organizations to support lawsuit seeking to win right of same-sex “marriage"). De­
spite this initial coution. Lambda has now signed on as co-counsel for the homosexual plaintiffs 
in the Hawaiian case, id... and, as explained below, has emerged as the leading strategist in 
seeking to maximize the impact that case might have.
8 Because Hawaii does not authorize common law marriages, see  Haw. Rev. Stat. §572-1 

(1985), the only way to get legally married in that state is to obtain a marriage license from 
the DOH.
• Baehr v. Lewin, 852 P.2d 44 (Haw. 1993).
»°/d. at 60.



On rem and, in accordance w ith the  “stric t scrutiny” 
standard , the burden will res t on [the S tate] to overcome 
the presum ption th a t IIRS §572-1  is unconstitutional by 
dem onstrating th a t it fu rthers compelling sta te  interests 
and is narrowly drawn to avoid unnecessary abridgements 
of constitutional righ ts.11

A th ird  justice joined the p lurality  in voting to reverse the tria l 
court’s d ism issal,12 and one justice filed a dissenting opinion.13

Following the Supreme C ourt’s ruling in Baeher, then, the S tate  
confronts a situation whereby th e ir existing heterosexual-only m ar­
riage law is “presumed to be unconstitutional,” 14 and the case has 
been sen t back to the tria l court to see w hether the State can sa t­
isfy the very demanding stric t scrutiny test. The tria l date has 
been se t for Septem ber 1996, a rd  there  is a strong possibility th a t 
the Hawaii courts will u ltim ately  require the  S tate  to issue m ar­
riage licenses to same-sex couples.

I t is, of course, no business of Congress hov the Hawaiian Su­
prem e Court in terprets the H aw aiian Constit' on, and the Com­
m ittee expresses no opinion on the propriety of i. t ruling in Baehr. 
But the Committee does th ink  it significant th a t he th reat to tra ­
ditional m arriage laws in Hawaii and elsewhere has come about 
because two judges of one s ta te  Suprem e Court nave giv<;n cre­
dence to a legal theory being advanced by gay rights lawyers. As 
H aw aiian S ta te  Representative Terrance Tom, Chairman of the 
House Judiciary  Committee, testified a t a  hearing  on H.R. 339S:

Same-sex m arriage was not an  issue th a t arose by sub­
mission of proposed legislation to the people’s representa­
tives. Instead, it arose because in May of 1993, two mem­
bers of our sta te  Suprem e Court issued an opinion unprec­
edented in the history of jurisprudence.15

•»/d . at 6 8 , 74 .
*2 T he th ird  ju s tice  to vote for reversal. Justice  Burns, concurred only in the result reached  

in Justice Lev inson ’s opinion. Justice B u m s  ruled th a t the “case involves genuine issues of m a­
teria l fact"— namely, whether o r not hom osexuality is “biologically fa ted " --th a t warranted fu r ­
ther proceedings by the tria l c o u r t Id . a t 70.

10 Ju stice  H een— who, like Justice B u m s , was sitting by designation to fill temporary vacan­
cies on the Suprem e Court— rejected the p lurality 's conclusion th a t heterosexual-only m arriage
laws constitu te sex discrim ination because, he wrote, “all m ales and females are treated alike.
. . . N e ith e r sex is fceing g r a n te d  a righ t o r  benefit the o the r does not have, and neither sex 
is being d e n ie d  a  right or benefit th a t the other h a s .” Id . a t 71 (em phasis in original). A ccord­
ingly, Justice H een believed that the m arriage law had only to pass the rational basis test; he 
would have held th a t it “is clearly designed to promote the legislative purpose of fostering and 
protecting the propagation o f  the hum an race through heterosexual m arriage and bears a rea­
sonable re la tion sh ip  to that purpose." Id . a t 7 4 . F inally , he noted that, to the extent the p la in ­
tiffs were com plain ing about the inability to receive certain sta tu to ry  benefits associated with 
m arriage , “ redress o f  those deprivations is a m atte r for the legisi Jture. . . . Those benefits can 
be conferred w ithout rooting out the very essence o f a legal marri?.*e." I d . a t 74.

Justice H een ’s dissent indicates tha t the fifth Justice , Ref.irtu Justice Hayashi, whose tem ­
porary appoin tm en t to the C ourt expired prior to the filing o f the opinion, would have jo ined  
the dissent. Id . a t 48 . However, a fte r the in itial opinion was issued , the State filed a motion 
for re deration or clarification ; by the tim e the C ourt ru led  on th a t motion, a new Justice—  
Justii kayaraa— had jo ined the C ourt, and Justice N akayam a jo ined in Justice Levinson’s 
clarif. itu-ti o f  the mandate. Id . a t 7 4 -7 5 . Accordingly, it appears th a t the final disposition was 
three ju su c e s  form ing a majority , w ith Justice  Bu rn s concurring in the resu lt cnly, and Justice 
Heen dissenting.

‘■•/d. a t  6 7 .
1S P repared  S tatem en t o f Terrance Tom , M em ber and Chairm an  o f  Jud iciary  Committee, H a ­

waii H ouse o f Representatives (“Tom  Prepared S tatem en t” ), a t H earing on H .R . 3396 , the D e­
fense o f  M arriag e Act, before the Subcom m ittee on the C onstitu tion  o f the House Committee 
on the Jud iciary , 104th  Cong., 2d Sess. (M ay  15, 1996 ) (“Subcom m ittee H earing”).



Rep. Tom also testified th a t the  Suprem e Court’s ruling has been 
m et w ith strong resistance on the p a rt of the Hawaiian public and 
their elected representatives:

In response to th is  judicial activism, the 1994 Hawaii 
Legislature, Dem ocrat and Republican alike, overwhelm­
ingly voted to reject th is clearly erroneous interpretation of 
our S ta te  Constitution, and  am ended our m arriage s ta t­
utes to m ake clear th a t a  legal m arriage in our State can 
be entered into only by a  m an and a woman.16

This decision by the  L egislature followed extensive pub­
lic hearings throughout the  Islands. Thousands of Hawaii 
citizens have subm itted testim ony to the state legislature 
over the last th ree years. I t  was clear then, and it is clear 
now, tha t the people o f  H aw aii do not want the State to 
issue marriage licenses to couples o f  the same-sex.

This Committee should understand  tha t the people of 
Hawaii are not speak  'g  out of ignorance or uncertainty.
Both of our daily new spapers are strong supporters of 
same-sex m arriage an -' have editorialized repeatedly in 
favor of issuing m arriaj licenses to couples of the same 
sex.

Yet polls commissioned by the  newspapers themselves 
show tn a t  opposition to same-sex marriages has grown as 
the trial on th is issue nears.

The m ost recent poll taken  in February shows th a t 71% 
of the Hawaii public believe th a t  m arriage licenses should 
be issued only to male-female couples. Only 18% believe 
the s ta te  should license sam e-sex m arriages.17

Ju s t as it appears th a t judges in Hawaii are prepared to foist the 
newly-coined institu tion of homosexual “m arriage” upon an unwill­
ing Hawaiian public, the H aw aii law suit also presents the possibil­
ity th a t other S ta tes could, through the protracted and complex 
process of litigation, be forced to follow suit. The Defense of M ar­
riage Act is an effort by Congress to clarify the extremely com­
plicated situation th a t m ay resu lt from one S tate’s recognition of 
same-sex “m arriage.” The Com m ittee tu rns now to a  brief descrip­
tion of the implications of Baehr  v. Lewin  for other States and the 
federal governm ent.18

I I I .  I N T E R S T A T E  I M P L I C A T IO N S  O F  B A E H R  V . L E W I N : T H E  F U L L  F A IT H
A N D  C R E D I T  C L A U S E

H.R. 3936 is inspired, again, not by the effect of Baehr v. Lewin 
inside Hawaii, but ra th e r  by the implications th a t lawsuit threat-

6

14 H ere, Rep. T om  is referring to the Leg islatu re 's enactm ent o f a 1994 law which amended
the m arriage law to m ake it  unm istakab ly  c lea r th a t the Legislature intended to perm it m ar­
riage only between one man and one woman. T h e  Leg islature also asserted that the m arriage 
sta tu te was “intended to foster and protect the propagation o f the hum an race through male- 
female marriages." 1994 H aw . Sess. L aw s 2 17 .

17 Tom  Prepared S ta tem en t a t  2 .
18 It has been suggested by some opponents o f  th is Act that the legislation s prem ature on 

the ground th a t no S ta te  currently recognizes sam e-sex “marriage." O f course, . irgue tha t this 
bill is prem ature concedes tha t such  a m easure a t  the right time m ight be appropriate. The  
Committee believes the righ t tim e is  now. B a e h r  v. L e w in  is poised for a final resolution, and 
the Com m ittee believes it would be profoundly unwise— and even irresponsible— to perm it the 
attendant uncertainty to stand.



ens to have on the other S ta tes and on federal law. The Committee 
will briefly explain here the in te rsta te  implications th a t the H aw ai­
ian homosexual m arriage case m ight have.

Simply sta ted , the  gay rights organizations and law yers driving 
the Hawaiian law suit have m ade plain th a t they consider Hawaii 
to be only the first step in a national effort to win by judicial fiat 
the right to sam e-sex “m arriage.” And the prim ary m echanism  for 
nationalizing th e ir  break-through in Hawaii will be the Full F aith  
and Credit C lause of the U.S. Constitution.

In a m em orandum  entitled “W inning and Keeping E qual M ar­
riage Rights: W hat Will Follow Victory in Baehr v. L ew in ? ” Evan 
Wolfson, D irector of the M arriage Project for the  Lam bda Legal De­
fense and Education Fund, Inc. (“Lambda”), sets forth the  organiza­
tion’s strategy for seeking to extend th e ir impending victory in H a­
waii nationw ide.19 The m em orandum  is noteworthy both for what 
it reveals about the  strategy the gay rights groups in tend to pur­
sue, and because it shows how plausible th a t stra tegy  is.

First, as indicated by the title  of the m em orandum , Lam bda is 
clearly optim istic th a t they will ultim ately prevail in Hawaii. Sec­
ond, the gay righ ts groups and gay men and lesbians across the 
country are preparing to take advantage of the Hawaii victory. As 
the Lambda m em orandum  states:

Many sam e-sex couples in and out of Hawaii a re  likely 
to take advantage of w hat would be a landm ark  victory.
The great m ajority of those who travel to Hawaii to m arry  - 
will re tu rn  to the ir homes in the rest of the country ex­
pecting full legal recognition of their unions.20

Third, Lam bda and other gay rights legal organizations are  stand­
ing ready to assist same-sex couples who travel to Hawaii to obtain 
a m arriage license to win full legal recognition of th e ir newly-ac­
quired s ta tu s  in th e ir  home S tate .21

7

,9 T h is  M arch  20 , 1096 , m em orandum  (“Lam bda Memorandum"), is included in the report o f 
the May 15, 1996 hearing  before the H ouse Jud iciary  Subcom m ittee on the C onstitu tion .

20 Lam bda M em orandum  a t  2 . In addition to Lam bda's expectations, there have been num er­
ous media reports th a t gays and lesbians throughout the United S ta tes are eagerly awaiting  
the opportun ity to “m arry" in H aw aii. S e e , e .g ., Dun lap , “Fearing a Toehold for G ay  M arriages, 
Conservatives Rush to B a r  the Door," N e w  Y o r k  T im e s , M arch 6, 1996 , a t A 13 (quoting one les­
bian activist as sta ting  th a t “Californ ia is going to have literally thousands o f couples who are 
going to come back from  H aw aii expecting their m arriage to be treated w ith the respect and 
dignity given every o the r m arriage.")

- l In the abstract, it is d ifficu lt to know precisely what consequences would resu lt i f  a same- 
sex couple from , say, O h io , flew to H aw aii, got “m arried ," returned to O h io , and dem anded that 
tiie S tate  or one o f its agencies give effect to th e ir H awaiian “m arriage" license. A s we discuss 
below, a sta te or federal cou rt confronting such a claim would probably be ju stif ied  in declining 
to give effect to the H aw a iian  license. B u t assum ing (a s  it seems reasonable to do) th a t gay 
rights groups w ill find a judge somewhere in O h io to accept their argum ents , w hat would the 
resu lt be? In general, the Com m ittee believes th a t a t least two things would occur.

F irst, the S ta te  law  regard ing m arriage would be thrown into d isarray , thereby frustrating  
the legislative choices m ade by tha t S ta te  tha t support lim iting the institution o f  m arriage to 
raale-feraale unions. U phold ing  trad itional m orality , encouraging procreation  in the context o f 
fam ilies, encouraging heterosexuality— these and other im portan t legitim ate governmental pur­
poses would be underm ined by forcing an other S tate  to recognize same-sex unions. Second, in 
a more pragm atic sense, hom osexual couples would presumably become eligible to receive a 
range o f government m arita l benefits. F or example, in B a e h r  v. L e w in , the court listed fourteen 
specific “rights and benefits" tha t are available only to m arried couples. 8 52  P .2d a t 59 (listing 
benefits relating to income tax; public assistance; community property ; dow er, courtesy , and in­
heritance; probate; ch ild  custody and support payments; spousal support; p rem arita l agree­
ments; name changes; nonsupport actions; post-divorce rights; ev iden tiary privileges; and o th ­
ers). The Com m ittee would add tha t recognizing same-sex “marriages" would a lm ost certainly 
have implications on the ability o f  hom osexuals to adopt children as well.



O f course, in the likely event Hawaii ultim ately is forced by its 
courts to issue m arriage licenses to same-sex couples, it will be the 
only S ta te  in the country to do so. Accordingly, when homosexual 
couples from other S ta tes travel to Hawaii, obtain a m arriage li­
cense, and la tu m  home dem anding recognition of their license, an 
im portant and complex legal situation will be presented. At bottom, 
the issue reduces to a choice-of-law question: Which law governs— 
Haw aii’s, as represented by the “m arriage” license, or the law of 
the forum sta te , which does not recognize same-sex “m arriage’?  
T hat is, m ust a  sister S ta te  adopt H aw aii’s policy, or may it follow 
its own?

Lam bda phrases the  issue slightly differently: “Will these [same- 
sex couples ] validly-contracted [Hawaiian] m arriages be recognized 
by th e ir home sta tes and the  federal government, and will the ben­
efits and responsibilities th a t m arriage entails be available and en­
forceable in other jurisdictions?” Their response—“We a t Lambda 
believe th a t the  correct answ er to these questions is ‘Yes.’” 22—is 
not w ithout support.

The general rule for determ ining the validity of a m arriage is lex 
celebrationis—th a t is, a m arriage is valid if it is valid according to 
the law of the place where it was celebrated.23 S tates observing 
th a t ru le would, of course, presum ptively recognize as valid a  
same-sex “m arriage” license from Hawaii. There is, however, an 
im portant exception to the general rule, well captured by the rel­
evant section of the R estatem ent of Conflicts:

A m arriage which satisfies the requirem ents of the state 
where the m arriage was contracted will everywhere be rec­
ognized as valid unless it violates the strong public policy 
of another s ta te  which had the most significant relation­
ship to the spouses and the m arriage a t the time of the 
m arriage.24

It  is thus possible th a t a S tate , confronted with a resident same- 
sex couple possessing a “m arriage” license from Hawaii, could de­
cline to recognize th a t “m arriage” on the grounds th a t to do so 
would offend th a t S ta te ’s “strong public policy.”

Because no S tate  in the U nited S tates has ever recognized same- 
sex “m arriages,” it would seem th a t courts in other States would 
be justified in invoking th is exception. The m atter is somewhat 
more complicated, however, ar the U.S. Constitution speaks to this 
issue. The first sentence of the Full F aith  and Credit Clause pro­
vides: “Full F aith  and Credit shall be given in each S tate to the 
public Acts, Records, and judicial Proceedings of every other 
S ta te .” 25 Lam bda believes, quite sensibly, th a t this clause provides

8

22 Lam bda M em orandum  a t  2. T he m em orandum  then proceeds to survey “the legal grounds 
for gain ing nationw ide recognition o f  the m arriages sam e-sex couples contract in Hawaii. These 
grounds include the U .S . C onstitu tion , the common law, and sta tu tory  law." Id . a t 2 -3 .

23 F o r  example, the Uniform  M arriag e and D ivorce A ct, which has been adopted by twenty- 
three S tates , provides tha t “(a ]ll m arriages contracted . . . ou tside th is S tate , that were valid 
at the tim e o f  the contract o r  subsequently validated  by the laws o f  the place in which they 
were con tracted . . . are valid in this S tate ." U n if. M arriage and Divorce Act § 2 1 0 , 9A  U .L .A . 
147.

24R e s ta te m e n t  (S e c o n d )  o f  C o n f l ic ts  o f  L a w  § 2 8 3 (2 ) (1 971 ).
23 U .S . C onst, art. IV , § 1 . T h e  second sentence o f  the Full Fa ith  and C red it C lause states: 

“And the Congress may by general Law s prescribe the M anner in which such Acts, Records and 
Proceedings sn ail be proved, and the EfFect thereof." T h e  Comm ittee will discuss this provision 
in deta il b e lov .



both th e ir strongest and most advantageous argum ent for forcing 
o ther S ta tes  to recognize same-sex “m arriage” licenses issued by 
H aw aii.26

' ' A N otw ithstanding the  seemingly m andatory term s of the Full
F aith  and Credit C lause, the  U.S. Suprem e Court has recognized 
a public policy exception that, in certain circumstances, would per- 

; m it a S ta te  to decline to give effect to another S ta te ’s laws.27 In-
! deed, despite the  presum ption created by lex celebrationis and rein­

forced by the  Full F a ith  and Credit Clause, the Committee believes 
th a t a  court conscientiously applying the relevant legal principles 
would be am ply justified  in refusing to give effect to a same-sex 
“m arriage” license from another S ta te .28

B ut even as the Com m ittee believes th a t S tates currently  possess 
the  ability to avoid recognizing a same-sex “m arriage” license from 
another S tate , it recognizes th a t th a t conclusion is far from certain. 
For example, there is a burgeoning body of legal scholarship—some 
of it inspired directly by the Hawaiian lawsuit—to the effect th a t 
the Full F a ith  and C redit Clause does m andate extra territo rial rec- 

1 ognition of “m arriage” licenses given to homosexual couples.29 More
significantly, Lam bda agrees with th a t analysis, and clearly in­
tends to press th a t argum ent in the  course of its post-Hawaii, 
sta te-by-state  litigation to nationalize same-sex “m arriage.”30 

;•* j M ost im portan t of all, however, is the evident disquiet in the var­
ious S ta tes created by the Hawaii situation. The Committee is 
struck  by the  fact th a t  so m any S tates have been moved by the  un­
certain  in te rs ta te  im plications of the  Hawaii litigation to a ttem pt 
to bolster th e ir own public policy regarding traditional, hetero­
sexual-only m arriage laws. As of Ju ly  1, 1996, the Committee is in­
formed th a t 14 S ta tes have enacted new laws designed to protect

♦ U '
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M Lam bda M em orandum  a t  3—4 ( “Successfu lly establish ing th a t the Fu ll F a ith  and C red it 
C lause  requ ires a ll sta tes to recognize a m arriage legally contracted in an other S ta te  would 
yield the m ost sweeping possible outcom e, and, as a constitutional holding, the one m ost im ­
m une from  legislative tam pering . We b e lie v e  t h a t  f u l l  f a i t h  a n d  c r e d i t  r e c o g n itio n  i s  m a n d a te d  
b y  th e  p la in  m e a n in g  o f  th e  F u l l  F a i th  a n d  C r e d i t  C la u se , and by basic federalist im peratives 
th a t un ite th is in to one coun try  and perm it us to travel, work, and live in Am erica as we have 
come to today . S im p ly  p u t , a ll Am erican s, gay and non-gay alike , would be best served by assu r­
ing fu ll fa ith  and cred it for m arriag es vailidly contracted in any U .S . state .") (em phasis added); 
see a lso , e .g ., D oug las Laycock , “E qu a l C itizens o f  E qua l and Territoria l S ta tes : T he C onstitu ­
tional F oundation s o f  Choice o f  Law ," 92  Col. L. Rev. 249 , 2 96  (1 9 92 ) ( “(T ]h e  C lause is most 
plausib ly read  as requ iring  each s ta te  to give the law o f  every other sta te the sam e fa ith  and 
cred it it gives it own law— to trea t the law o f  sister states as equal in au thority  to its own").

*7 See, e .g ., N e v a d a  v. H a ll , 4 4 0  U .S . 4 10 , 4 2 4  (1 9 7 9 ) ( “ the Fu ll Fa ith  and C red it C lause does 
not requ ire a  S ta te  to apply an othe r S tate 's law in violation o f its own legitim ate public policy.'O; 
A la s k a  P a c k e r s  A s s ’n  v. I n d u s t r i a l  A c c id e n t  C o m m 'n , 2 94  U .S . 5 32 , 5 47  (1 9 35 ) (“A  rigid and lit­
eral enforcem ent o f  the full fa ith  and credit clause, w ithout regard to the sta tu te  o f  the forum  
[S ta te ], would lead  to  the absurd  resu lt that, whenever conflict arises, the sta tu te  o f  each state 
m ust be enforced in the cou rts o f  the othe r, but cannot be in its own.").

M The  C om m ittee endorses, therefore , the conclusion o f  P rofessor Lynn W ard le , who testified 
before the Subcom m ittee on the Constitu tion  that, in h is professional opinion , “ it would not vio­
late the fu ll fa ith  and cred it c lause . . .  for a second state to refuse to recognize a same-sex 
m arriage legalized in H aw aii when the second state has a strong public policy against same- 
sex m arriage and when the sam e-sex couple lives in or has some other significant contact with 
the second s ta te .” S e e  P repared  S ta tem en t o f  Lynn W ardle , Professor o f  L aw , B righam  Young  
Un iversity  (“W a rd le  P repared  S tatem en t" ), Subcomm ittee hearing.

19F o r  a p artia l list o f  such artic les , see  W ardle , 1996 B .Y .U . L . Rev. a t 17, n .65 .
30S e e  L am bda  M em orandum  a t  9  (“[W ]hen state acts, records, or ju d ic ia l proceedings have 

been applied to  the facts o f  a particu la r case to determ ine the rights, obligations, or s ta tu s of 
sp e c i f ic  p a r t ie s , the o the r sta tes m u s t  give those acts , records, or proceedings the sam e effect 
they would have a t  hom e. . . . S in ce a m arriage . . . falls into the category o f  such ad jud ica ­
tions o r  creations, there can be no policy balancing regarding their recognition.") (Em phas is  in 
orig inal) T h a t is to say , L am bda  will argue tha t there can be no “public policy" exception to 
the claim  tha t o ther S ta te s  m ust give effect to the H awaiian “marriage" licenses.



against an impending assault on th e ir m arriage laws.31 In addi­
tion, legislation has been defeated, w ithdraw n, or vetoed in 16 
S tates, and is pending in 7 S ta tes.32

The fact th a t these S tates are sufficiently concerned about their 
ability to defend their m arriage laws against the  th rea t posed by 
the Hawaii situation is enough to persuade the  Committee that 
federal legislation is w arranted. The S tates, sifter all, are  best-posi­
tioned to assess the legal situation  w ithin the ir own State; th a t so 
many of them  are not content to rely on the amorphous “public pol­
icy” exception reveals th a t congressional clarification and assist­
ance is both necessary and appropriate.33 Section 2 of H.R. 3396 
responds to this need.

IV. IMPLICATIONS OF BAEHR V. LEWIN  ON FEDERAL LAW
Recognition of same-sex “m arriages” in Hawaii could also have 

profound implications for federal law as well. The word “m arriage” 
appears in more than  600 sections of federal s ta tu tes  and regula­
tions, and the word “spouse” appears more th an  3,100 times. With 
very lim ited exceptions,34 these term s a re  not defined in federal 
law.

W ith regard to the issue of same-sex “m arriages,” federal reli­
ance on s ta te  law definitions has not, of course, been a t all prob­
lematic. U ntil the Hawaii situation, there was never any reason to 
m ake explicit w hat has always been implicit—namely, th a t only 
heterosexual couples could get m arried. And the  Committee be­
lieves it can be stated with certainty  th a t none of the federal s ta t­
utes or regulations th a t use the words “m arriage” or “spouse” were 
thought by even a single M ember of Congress to refer to same-sex 
couples.35

But if  Hawaii does ultim ately perm it homosexuals to “marry," 
th a t development could have profound practical implications for 
federal law.36 For to the extent th a t federal law has simply accept­
ed s ta te  law determ inations of who is m arried, a redefinition of 
m arriage in Hawaii to include homosexual couples could make such 
couples eligible for a whole range of federal rights and benefits. 
While there are literally hundreds of examples th a t would illus­
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31The S ta te s  are: A las'ca, A rizona, Delaw are , G eorg ia , Idaho , Illinois, Kansas, M ichigan , 
N orth  C aro lin a , O k lahom a, South  Carolina , S ou th  D akota , Tennessee, and U tah .

32T h e  Com m ittee heard testimony from  two sta te legislators regard ing their efforts to enact 
legislation th a t would strengthen their S ta te ’s  public policy aga in st same-sex “m arriage.’' See 
Prepared S ta tem en t o f Marilyn M usgrave, M em ber, C olo rado S ta te  H ouse o f  Representatives 
(“M usgrave Prepared Statement"), Subcom m ittee H earing ; Prepared  Statem en t o f Deborah 
W hyrran , M em ber, M ichigan S tate H ouse o f  Representatives, Subcom m ittee Hearing.

" S u c h  assistance seems particu larly  approp ria te  in situation s like Colorado. The Colorado 
Leg islature passed legislation clarifying th a t th e ir m arriage laws restricted marriage to unions 
between one man and one woman, and would have declared th a t same-sex “marriage" offends 
the public policy o f the S tates. Governor Rom er, however, vetoed the bill. Accordingly, Colorado 
now stands particu larly  exposed to an argum ent— sure to be m ade by gay rights groups— that 
its laws curren tly  do not evince a public policy sufficiently strong to ward off a Hawaiian sam e- 
sex "marriage" license. S e e  Musgrave Prepared S tatem en t a t  2.

34S e e , e .g ., 29  U .S .C . 2 611 (13 ) (1 9 65 ) (provision o f the Fam ily  and M edical Leave Act defining
“spouse" as “a  husband or wife, as the case may be.").

33 W ard le Prepared  Statem en t at 9 (“(I ]t  is beyond question th a t Congress ha3 never actually
intended to include same-sex unions when it used the term s ‘m arriage ’ and 'spouse.'").

38S e e  id . (“Since the differences in sta te m arriage laws (though  num erous) were :«Iatively  
minor, and since no state allowed such rad ical reconstruction o f  m arriage as same-sex m arriage, 
the passive presumption o f  adoption o f sta te  law  has worked qu ite well. I f  some state legalized 
sam e-tax m arriage , th a t would radically a lter a basic prem ise upon which the presumption of 
adoption o f  sta te  domestic relations law was based— namely, the essen tia l fungibility o f the con­
cepts o f  m arriage from one state to another.").
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tra te  th is point, the Com m ittee will recount two th a t relate to 
events th a t have actually occurred.

In the 1970s, Richard B aker, a  m ale, dem anded increased veter­
ans’ educational benefits because he claim ed Jam es McConnell, an ­
other male, as his dependent spouse. W hen the  V eterans Adminis­
tration  turned down his request, B aker filed suit. The outcome 
turned  on the federal s ta tu e  (38 U.S.C. § 103(c)) th a t made eligi­
bility for the  benefits contingent on his S ta te ’s (M innesota’s) defini­
tion of “spouse” and “m arriage.” The federal courts rejected the 
claim for additional benefits on the  ground th a t the  M innesota Su­
prem e Court has already determ ined th a t  m arriage (which it de­
fined as “the s ta te  of union betw een persons of the opposite sex”) 
was not available to persons of the  sam e sex.37

In a sim ilar fashion, the  Fam ily and M edical Leave Act of 1993, 
Pub. L. 103-3, 107 Stat. 6, requires th a t  employees be given un­
paid leave to care for a  “spouse” who is ill. Shortly before passage 
of the Act in the Senate, Senator Nickles attached an am endm ent 
defining “spouse” as “a husband or wife, as the  case may be.”38 
The am endm ent proved essential w hen the  regulations were w rit­
ten.

When the  Secretary of Labor published the  proposed im plem ent­
ing regulations, he noted th a t a  “considerable num ber of com­
m ents” were received urging th a t  the  definition of “spouse” “be 
broadenevi to include domestic p a rtn e rs  in  comm itted relationships, 
including same-sex relationships.” The Nickles am endm ent, how­
ever, precluded such an expansive redefinition of “spouse.” The Sec­
retary  quoted Sen. Nickles’ floor s ta tem en t on the amendment:

This is the sam e definition [of “spouse”] th a t appears in 
Title 10 of the United S ta tes Code [10 U.S.C. § 10lj. Under 
th is am endm ent, an employer would be required to give an 
eligible female employee unpaid  leave to care for her hus­
band and an eligible m ale employee unpaid  leave to care 
for his wife. No employer would be required to g ran t an  el­
igible employee unpaid leave to care for an  unm arried do­
mestic partner. This sim ple definition will spare us a great 
deal of costly and unnecessary  litigation. W ithout this 
am endm ent, the bill would invite law suits by workers who 
unsuccessfully seek leave on th e  basis of illness of their 
unm arried adult companions.

“Accordingly,” the Secretary continued, “given this legislative his­
tory, the recommendations th a t  the  definition of spouse be broad­
ened cannot be adopted.” 39 

These two episodes highlight the  potential im pact th a t a  change 
in Hawaiian m arriage law could have on federal law.40 Section 3 
of H.R. 3396 responds to these considerations.

37S e e  M c C o n n e ll v. N o o n e r , 5 47  F .2d  54 (8 th  C ir . 1 976 ) (re ly ing on B a k e r  v. N e ls o n , 191 
N .W .2d  185 (M inn . 1971)).

38 29  U .S .C . § 26 11 (1 3X 1895 ).
39 60 Fed. Reg. 2 18 0 , 2 1 9 1 -9 2  (Jan . 6 , 1995).
40 For some other examples, see W ard le  P repared  S ta tem en t a t 1 0 -1 4 .



Of course, the  foregoing discussion would hardly support—much 
less necessitate—congressional action if the  Committee were sup­
portive of (or even indifferent to) th e  notion of same-sex “m arriage.” 
B ut the Committee does not believe th a t passivity is an appro­
priate or responsible reaction, to the  orchestrated legal campaign by 
homosexual groups to redefine th e  institu tion  of m arriage through 
the judicial process. H.R. 3396 is a  m odest effort to combat th a t 
strategy.

In th is section of the Report, the  Committee briefly discusses 
four of the governm ental in te rests  advanced by th is legislation: (1) 
defending and nu rtu ring  the in stitu tion  of traditional, heterosexual 
m arriage; (2) defending trad itional notions of morality; (3) protect­
ing sta te  sovereignty and dem ocratic self-governance; and (4) pre­
serving scarce governm ent resources.
A. H.R. 3396 ADVANCES THE GOVERNMENT’S INTEREST IN DEFENDING 

AND NURTURING THE INSTITUTION OF TRADITIONAL, HETERO­
SEXUAL MARRIAGE

Certainly no legislation can be supposed more whole­
some and necessary in the founding of a free, self-govern­
ing commonwealth, fit to take  ran k  as one of the co-ordi­
nate  S ta tes of the Union, th an  th a t which seeks to estab­
lish it on the basis o f  the idea o f  the fam ily, as consisting 
in and springing from the union for life o f one m an and. 
one woman in the holy state o f  matrimony; the  sure foun- - 
dation of all th a t is stable and noble in our civilization; the 
best guaran ty  of th a t reveren t m orality which is the  source 
of all beneficent progress in  social and political improve­
m ent.41

W hen Justice Scalia recently quoted th is passage in his dissent­
ing opinion in Rom er v. Evans, he wrote: “I would not myself in­
dulge in such official praise for heterosexual monogamy, because I 
th ink  it  is no business of the  courts (as opposed to the political 
branches) to take sides in th is cu ltu re  w ar.”42 Congress, of course, 
is one of the “political branches,” and  the  Committee believes tha t 
it is both appropriate and necessary for Congress to do w hat it can 
to defend the institution of trad itional heterosexual m arriage.

H.R. 3396, is appropriately en titled  the “Defense of M arriage 
Act.” The effort to redefine “m arriage” to extend to homosexual cou­
ples is a tru ly  radical proposal th a t would fundam entally a lter the 
institution of m arriage.43 To u n ders tand  why m arriage should be 
preserved in its current form, one need only ask  why it is th a t soci­
ety recognizes the institution of m arriage and g ran ts m arried per­
sons preferred legal sta tu s .44 Is it, as m any advocates of same-sex

V .  T H E  G O V E R N M E N T A L  I N T E R E S T S  A D V A N C E D  B Y  H . R .  3 3 9 6

41 M u r p h y  v. R a m s e y , 114 U .S . 15, 45 (1 8 8 5 ) (em phasis addedXre jecting constitutional ch a l­
lenge to a federal sta tu te  th a t denied the r igh t to vote in federal territories to persons involved 
in polygamous relationsh ips).

*2 R o m e r  v. E u a n s , 116 S . C t. 1620, slip op. a t 18 (1 9 9 6 ) (S ca lia , dissenting) (em phasis added).
43S ee , e .g ., W illiam  J . Bennett, “B u t N o t a V ery Good Idea , E ith e r ,” T h e  W a sh in g to n  P o st, 

M ay  21 , 1996 , a t A 19  (“Recognizing the legal un ion o f  gay and lesbian couples would represent 
a profound change in the meaning and defin ition o f  m arriage . Indeed, it would be the m ost rad i­
ca l step ever taken in the deconstruction o f society 's m ost im portan t institution .").

44See, e .g ., B a e h r , 8 52  P .2d  at 59 (p rov id ing p a rtia l list o f m arita l benefits provided under 
Haw aiian  law ).



“m arriage” claim, to g ran t public recognition to the  love between 
persons?45 We know it is not the  m ere presence of love tha t ex­
plains m arriage, for as Professor H adley Arkes testified:

There are relations of deep, abiding love between broth­
ers and sisters, parents and  children, grandparents and 
grandchildren. In the  n a tu re  of things, those loves cannot 
be diminished as loves because they are n o t . . . expressed 
in m arriage.46

No, as Professor Arkes continued:
The question of w hat is su itab le for m arriage is quite 

separate from the m atte r of love, though of course it can­
not be detached from love. The love of m arriage is directed 
to a different end, or it is woven into a different meaning, 
rooted in the character and ends of m arriage.47

And to discover the “ends of m arriage,” we need only reflect on 
this central, unimpeachable lesson of hum an nature:

We are, each of us, born a m an or a woman. The com­
m ittee needs no testim ony from an expert witness to de­
code this point: O ur engendered existence, as men and 
women, offers the most unm istakable, natural signs of the 
m eaning and purpose of sexuality. And th a t is the function 
and purpose of begetting. At its core, it is hard !o detach 
marriage from what may be called the “natural teleology o f  
the body": namely, the inescapable fact that only two peo­
ple, not three, only a m an and  a woman, can beget a 
child*8

At bottom, civil society has an in te rest in m aintaining and pro­
tecting the institution of heterosexual m arriage because it has a 
deep and abiding in terest in encouraging responsible procreation 
and child-rearing. Simply put, governm ent has an interest in m ar­
riage because it has an in terest in children.

Recently, the Council on Fam ilies in America, a distinguished 
group of scholars and analysts from a diversity of disciplines and 
perspectives, issued a report on the  s ta tu s  of m arriage in America. 
In the report, the Council notes the connection between m arriage 
and children:

The enormous importance of m arriage for civilized soci­
ety is perhaps best understood by looking comparatively at 
hum an civilizations throughout history. Why is m arriage 
our most universal social institu tion , found prominently in

1,5S ee , e.g ., Prepared S tatem en t o f  Andrew  Su llivan  (“Sullivan Prepared Statement") a t 2, 
Subcom m ittee hearing (gay advocate o f sam e-sex “m arriage" stating: “ People ask us why we 
w ant marriage, but the answer is obvious. I t  is the sam e reason that anyone would want m ar­
riage. A fter the crushes and passions of adolescence, some o f us are lucky enough to  m e e t th e  
p e r s o n  w e  t r u ly  love . And we want to comm it to th a t person in front o f  our fam ily and country 
for the rest o f  our lives. It ’s the m ost natural, the m ost sim ple, the most hum an instinct in the 
world.") (em phasis added).

46 Prepared Statem ent o f  H adley Arkes, N ey P rofessor o f  Jurisprudence and America Institu ­
tions, Am herst College (“A rkes Prepared S ta tem en t”) a t  11, Subcomm ittee Hearing.

* U d .
143I d . a t  1 1 -1 2  (em phasis added); see a ls o  B ennett, T h e  W a s h in g to n  P ost, May 21 , 1996, at 

A 19  ('“ M arriage' is not an arb itrary  construct; it is an “honorab le estate' based on the different, 
complementary nature o f men and women— and how  they refine, support, encourage, and com­
plete one another.").



virtually  every known society? Much of the answ er lies in 
the  irreplaceable role th a t m arriage plays in childrearing 
and in generational continuity.49

And from th is nexus between m arriage and children springs the 
true  source of society’s in te rest in safeguarding the institu tion  of 
m arriage:

Simply defined, m arriage is a relationship within which 
the  community socially approves and encourages sexual 
intercourse and the  b irth  of children. I t is society’s way of 
signaling to would-be paren ts th a t their long-term rela­
tionship is socially im portant—a public concern, not simply 
a  private affair.50

That, then, is 'why we have m arriage laws. Were it not for the  pos­
sibility of begetting children inheren t in heterosexual unions, soci­
ety would have no particu la r in terest in encouraging citizens to 
come together in a  com m itted relationship. But because America, 
like nearly  every known hum an society, is concerned about its chil­
dren, our governm ent has a special obligation to ensure th a t we 
preserve and protect the  institu tion  of m arriage.

There are  two standard  a ttacks on th is rationale for opposing a 
redefinition of m arriage to include homosexual unions. F irst, it is 
noted th a t society perm its heterosexual couples to m arry regardless 
of w hether they in tend or are even able to have children.51 B ut th is 
is not a  serious argum ent. Surely no one would propose requiring 
couples intending to m arry  to subm it to a  medical exam ination to 
determ ine w hether they can reproduce, or to sign a pledge indicat­
ing th a t they in tend to do so. Such steps would be both offensive 
and unworkable. R ather, society has m ade the em inently sensible 
judgm ent to perm it heterosexuals to m arry, notw ithstanding the 
fact th a t some couples cannot or simply choose not to have chil­
dren.

Second, it will be objected th a t there are  g reater th rea ts  to m ar­
riage and families th an  the  one posed by same-sex “m arriage,” the 
most prom inent of which is divorce. There is great force in th is a r ­
gum ent—as the Council on Fam ilies has noted:

The divorce revolution—the steady displacement of a 
m arriage culture by a  culture of divorce and unwed p a r­
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“M a r r ia g e  in  A m e r ic a :  A  R e p o r t  to  t h e  N a t i o n " 10 (C ouncil on Fam ilies in Am erica 1995), 
r e p r in te d  in  David Popenoe, e t a!., eds., “Prom ises To K eep : Decline and Renewal o f M arriage  
in America" 3 03  (Row m an Sc L ittlefie ld  1996).

“ /o f ; se e  a ls o  A rkes P repared S tatem en t a t  12 (“W e do not need a  m arriage to m ark the pres­
ence o f  love, but a m arriage m arks som ething m atch less in a framework for the begetting and 
nurturance o f  children . I t  m eans th a t a  ch ild  en ters the world in a framework o f law fulness, 
with parents who are com m itted to her care and nurturance for the same reason tha t they  are 
com m itted to each other."); B a rb a ra  Dafoe W h itehead , “T h e  W a r Between the Sexes," T h e  A m e r ­
ic a n  E n te r p r is e  26 (M ay/June 1996 ) ( “M arriag e is the cen tra l cu ltu ra l resource fo r  reconciling 
men and women's separa te na tu res and d ifferent reproductive strategies. Indeed, the m ost im ­
portant purpose of m arriage is to un ite men and women in a formal partnership th a t wiU last 
through the prolonged period o f  dependency o f  a  hum an  child."); H illa ry  Rodham  C lin ton , “It 
Takes a V illage" 50  (S im on & S chus te r 1995 ) (“A lthough the nuclear fam ily, consisting o f an 
adu lt m other and fa ther and the children to whom they are biologically related, has proven the  
m ost durab le and effective means o f  m eeting children 's needs over time, it is not the only form  
th a t has w orked in the past or the present.").

s l S e e , e .g . Su llivan  P repared  S ta tem en t a t 4  (“Y ou will be told th a t m arriage is only about 
the rearing o f children . B u t  we know th a t isn't true. W e know th a t ou r  society grants m arriage  
licenses to people who choose not to have children , o r  who, for some reason, are unable to have 
children.").



enthood—has failed. I t  has created  terrib le  hardships for 
children, incurred insupportable social costs, and failed to 
deliver on its promise of g rea te r adu lt happiness. The time 
has come to shift the  focus of national attention from di­
vorce to m arriage and to rebuild a family culture based on 
enduring m arital relationships.

But the  fact th a t m arriage is em battled is surely no argum ent 
for opening a new front in  the  war. Indeed, it is precisely now, 
when m arriage and the fam ily a re  most in need of nurturing  and 
care, th a t we should be m ost w ary of conducting new experiments 
w ith the institution. As W illiam B ennett, commenting on same-sex 
“m arriage,” has observed:

The institution of m arriage is a lready reeling because of 
the effects of the sexual revolution, no-fault divorce and 
out-of-wedlock births. We have reaped the consequences of 
its devaluation. I t is exceedingly im prudent to conduct a 
radical, untested and inheren tly  flawed social experiment 
on an  institution th a t is the keystone in the  arch of civili­
zation.52

In short, government has an in te rest in defending and nurturing  
the  institu tion of trad itional m arriage, and H.R. 3396 advances 
th a t in terest.53
B. H.R. 3396 ADVANCES THE GOVERNMENT’S INTEREST IN DEFENDING 

TRADITIONAL NOTIONS OF MORALITY
There are, then, significant practical reasons why government af- . 

fords preferential s ta tu s  to the  institu tion  of heterosexual m ar­
riage. These reasons—procreation and child-rearing—are in accord 
w ith na tu re  and hence have a m oral component. But they are not— 
or a t least are not necessarily—m oral or religious in nature.

For m any Americans, there  is to th is issue of m arriage an overtly 
moral or religious aspect th a t cannot be divorced from the 
practicalities. I t  is true, of course, th a t the  civil act of m arriage is 
separate  from the recognition and blessing of th a t act by a religious 
institution. B ut the fact th a t there  are distinct religious and civil 
components of m arriage does not m ean th a t the two do not in te r­
sect. Civil laws th a t perm it only heterosexual m arriage reflect and 
honor a collective moral judgm ent about hum an sexuality. This
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52 Bennett, T h e  W a s h in g to n  P o st, M ay  2 1 , 1 996 , a t A 19 .
M Closely related to this in terest in protecting trad ition a l m arriage is a corresponding interest 

in prom oting heterosexuality . W hile there is controversy concerning how sexual "orientation" is 
determ ined, "there is good reason to th in k  th a t a very sub s tan tia l number of people are born 
with the potentia l to live e ither gay or s tra ig h t lives." E .L . P a ttu llo , “S tra igh t T a lk  A bout G ays,” 
C o m m e n ta r y  21  (Decem ber 1992). “[R ]eason  su g g e s ts ) th a t we guard  against doing anything  
which m ight m islead wavering ch ildren in to perceiving society as indifferent to the sexual ori­
entation they develop." I d . a t 22 ; se e  a ls o  Bennett, T h e  W a s h in g to n  P o s t A 19 (M ay 21 , 1996 ) 
(“Societa l indifference about heterosexuality  and hom osexuality  would cause a lot o f confusion.” ); 
Deneen L . B row n , “Teens Ponder: G ay , B i , S tra igh t? Socia l C lim ate Fosters Openness, Experi­
m entation," T h e  W a s h in g to n  P o s t A 1 (Ju ly  15 , 1993 ) (recoun ting  interviews with dozens o f teen­
agers, school counselors, and parents regard ing increased “sexual identity confusion” apparently  
reflecting increasing social acceptance o f  hom osexuality ). M ain ta in ing a preferred societal sta tus 
o f  heterosexual m arriage thus will also serve to encourage heterosexuality , for as Dr. Pattu llo  
notes, “to the extent that soriety has an in terest both in reproducing itse lf and in strengthening 
the institution o f  the fam ily . . . there is w arran t for resisting the movement to abolish all soci­
e ta l distinctions between hom osexual and heterosexual." P attu llo , C o m m e n ta r y  a t 23.



judgm ent entails both moral disapproval of hom osjxuality,64 and a 
moral conviction th a t heterosexuality better comports w ith tra d i­
tional (especially Judeo-C hristian) morality. As Representative 
H enry Hyae, the C hairm an of the  Judiciary Committee, sta ted  d u r­
ing the Subcommittee m arkup of H.R. 3396: “[S]ame-sex m arriage, 
if sanctified by the law, if  approved by the law, legitim ates a public 
union, a  legal s ta tu s  th a t m ost people . . . feel ought to be illegit­
imate. . . . And in so doing it trivializes the legitim ate sta tus of 
m arriage and dem eans it  by pu tting  a stam p of approval . . .  on 
a union th a t m any people . . . th ink  is im m oral."55

It is both inevitable and entirely  appropriate th a t the law should 
reflect such moral judgm ents. H.R. 3396 serves the government's 
legitim ate in terest in protecting the  traditional moral teachings re ­
flected in heterosexual-only m arriage laws.

C. H.R. 3396 ADVANCES THE GOVERNMENT'S INTEREST IN PROTECTING 
STATE SOVEREIGNTY AND DEMOCRATIC SELF-GOVERNANCE

The Committee is struck  by the fact th a t this entire issue of 
same-sex “m arriage,” like so m uch of the debate related to m atters 
of sexual morality, is being driven by the courts. Of course, by de­
claring the right to an abortion to be constitutionally protected, the 
federal courts have largely assum ed control over the course of abor­
tion law in th is country. And w hether one agrees or disagrees with 
the Court’s jurisprudence in th a t area, all m ust concede th a t as the 
degree of court involvement increases, to th a t extent democratic 
self-governance over such m atte rs  is diminished.

In some contexts, of course, it is legitim ate for courts to take 
precedence over decision-making by the representative branches of 
government. But w hat is m ost troubling in a representative democ­
racy is the tendency of the courts to involve themselves far beyond 
any plausible constitutionally-assigned or authorized role. As Pro­
fessor Arkes testified before the Subcommittee on the Constitution, 
in the area of sexual m orality, “we have a campaign [being] waged 
to transform  the culture through the law, or through the control of 
the courts.” He suggests, further, th a t this “program of cultural 
change cannot be accompanied through legislatures and elections.”

No voting public in th is country has ever voted to install 
abortion on dem and a t every stage of pregnancy, and it is 
hard  to imagine a  scheme of same-sex m arriage voted in
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u S e e , e .g ., B o w e r s  v. H a r d w ic k  4 78  U .S . 186 , 196 (1 9 86 ) (re jecting constitutional challenge 
to Georgia law crim inalizing hom osexual sodomy and holding th a t the law served the rational 
purpose o f  embodying “the presum ed belie f o f  a m ajority o f the electorate in Georgia tha t hom o- 
serua l sodomy is im m oral and unacceptable ." ); T h e  Homosexual Movement; A  Response by the  
Ramsey C olloqu ium ,” F ir s t  T h in g s  15 (M a rch  1994 ) (noting that “ the Jew ish and Cnristian  tra ­
ditions have, in a clear and susta ined m anner, judged hom osexual behavior to be morally  
wrong.").

48 M a r k u p  S e s s io n :  H .R . 3 39C , th e  D e fe n s e  o f  M a rr ia g e  A c t ,"  Comm ittee on the Jud iciary , 
Subcom m ittee on the C onstitu tion , 104 th  Cong., 2d Sess. 87  (M ay  30 , 1996 ) (S ta tem en t o f C h a ir ­
man Hyde); se e  a ls o  Remarlcs by Presiden t S ill C linton at the N ationa l Prayer B reak fast, 32  
Weekly Comp. Pres. Doc. 135 (Feb . 5 , 1996 ) (em phasis added):

[W ]e know th a t u ltim ately  thi3 is an affa ir o f  the heart— an affa ir o f the h ea rt th a t has enor­
mous econom ic and political and social im plications for America , but, most im portantly , h a s  
m o r a l  im p l ic a t io n s ,  b e c a u s e  fa m i l i e s  a r e  o r d a in e d  b y  G o d  a s  a  w a y  o f  g i v in g  c h i ld r e n  a n d  th e i r  
p a r e n ts  th e  c h a n c e  to  l iv e  u p  to  th e  f u l l e s t  o f  th e i r  G o d -g iv e n  c a p a c itie s . And when we save them  
and strengthen them , we overcome the notion th a t self-gratification is more im portan t than  ou r 
obligations to o thers ; we overcome the notion th a t is so prevalent in ou r cu lture tha t life is ju s t  
a series o f response to im pulses, and instead is a whole pattern , w ith a fabric that should be 
pleasing to Goa.



by the public in a referendum . These things m ust be im­
posed by the courts, if  they are  to be imposed a t all, and 
th a t concert to impose them  has been evident, on gay 
rights, over the past few years.56

The Defense of M arriage Act is m otivated in p a rt by a desire to 
protect the ability of elected officials to decide m atters related  to 
homosexuality, Again, Professor Arkes captures the point:

Against the  concert of judges, remodeling on th e ir own 
laws on m arriage and the  family, the Congress weighs in 
to supply another understanding, and a rival doctrine. But 
it  happens, a t the sam e tim e, to be an ancient understand ­
ing and a trad itional doctrine. The Congress would pro­
claim it again now, and suggest th a t the courts take their 
bearing anew from th is doctrine, s ta te  anew, brought back 
and affirmed by officers elected by the  people.57

By taking the Full F a ith  and  Credit Clause out of the legal equa­
tion surrounding the H aw aiian situation , Congress will to th a t ex­
ten t protect the ability of the elected officials in each S ta te  to delib­
erate on this im portant policy issue free from the th re a t of federal 
constitutional compulsion.

The Committee was favorably im pressed by Rep. Tom's tes ti­
mony on this point of democratic self-governance:

. . .  I do know this: No single individual, no m atte r how 
wise or learned in the law, should be invested w ith the 
power to overturn fundam ental social policies against the  
will of the people.

I f  this Congress can act to preserve the will of the  people 
as expressed through the ir elected representatives, it has 
the  duty to do so. If  inaction by the Congress runs the  risk 
th a t a single judge in Hawaii m ay re-define the  scope of 
federal legislation, as well as legislation throughout the 
other forty-nine states, failure to act is a dereliction o f the 
responsibility you were invested w ith  by the voters.58

And again:
Changes to public policies are  m atters reserved to legis­

lative bodies, and not to the judiciary. I t would indeed be 
a  fundam ental shift away from democracy and represen ta­
tive government should a single justice in Hawaii be given 
the  power and authority  to rew rite the legislative will of 
th is Congress and of the several sta tes, based upon a  fun-

M Arkes Prepared S ta tem en t a t 18. Professor A rk es ’ statem ent was prepared before the S u ­
preme C ou rt issued its decision in R o m e r  v. E v a n s , 116  S . C t. 1620 (1 9 9 6 ) , a decision th a t m ust 
serve as Exh ib it A  is supported o f  the phenom enon he describes. S e e  in fr a  “A S hort N ote on 
R o m e r  v. E v a n s" ;  se e  a ls o  R o m e r , slip op. a t  1 (S ca lia , J ., dissenting) ( “T he C ou rt has m istaken  
a K u ltu rk am p f for a fit o f  spite."); id . a t 2  (“S in ce the Constitu tion o f  the Un ited  S ta tes says 
nothing about this sub ject, it is left to be resolved by norm al dem ocratic m eans, including the  
democruMc adoption o f  provisions in sta te constitu tions. Th is C ou rt has no business imposing  
upon all Americans the resolution favored by the elite class from which the M em bers o f this 
in stitution are elected, pronouncing tha t ‘animosity* tow ard hom osexuality is eviL").

57 A rkes Prepared S tatem en t a t  2 5 ; se e  a ls o  id . a t 2 6  (“T h e  Congress, w ith th is move, brings 
th is issue back into a  public arena o f  deliberation ; it m akes th is a  sub ject o f  discussion on the 
part o f citizens, and not merely o f  judges and lawyers.").

M Tom  Prepared S tatem en t a t 3  (em phasis added).



dam entally flawed in terpretation  of the Hawaii S ta te  Con­
stitution.

Feder.il legislation to prevent th is resu lt is both nec­
essary and appropriate.59

The Committee fully endorses the  views expressed by Rep. Tom. 
It is surely a legitim ate purpose of governm ent to take steps to pro­
tect the right of the  people, acting through their sta te  legislatures, 
to retain  democratic control over the m anner in which the  S tates 
will define the institu tion of m arriage. H.R. 3396 advances th is 
most im portant governm ent in terest.

D. H.R. 3396 ADVANCES THE GOVERNMENT'S INTEREST IN PRESERVING 
SCARCE GOVERNMENT RESOURCES

Government currently  provides an array  of m aterial and other 
benefits to m arried couples in an  effort to promote, protect, and 
prefer the institu tion of m arriage. While the Committee has not 
undertaken an exhaustive exam ination of those benefits, it is clear 
th a t they do impose certain fiscal obligations on the federal govern­
m ent.60 For example, survivorship benefits paid to the surviving 
spouse of a  veteran of the Armed Services plainly cost the  federal 
government money.

If Hawaii (or some other S tate) were to perm it homosexuals to 
“m arry,” these m arita l benefits would, absent some legislative re­
sponse, presumably have to be m ade available to homosexual cou­
ples and surviving spouses of homosexual “m arriages” on the  same 
term s as they are  now available to opposite-sex m arried couples 
and spouses. To deny federal recognition to same-sex “m arriages” 
will thus preserve scarce governm ent resources, surely a  legitim ate 
government purpose.

H e a r in g s

The Committee’s Subcommittee on the  Constitution held one day 
of hearings on H.R. 3396 on May 15, 1996. Testimony was received 
from thirteen witnesses: Honorable Terrance W.H. Tom, Hawaii 
S tate  House of Representatives; Honorable Edward Fallon, Iowa 
State  House of Representatives; Honorable Marilyn M usgrave, Col­
orado S tate  House of Representatives Honorable E rnest Chambers, 
Nebraska S tate  Senate; Honorable Deborah Whyman, Michigan 
S tate  House of Representatives; Hadley Arkes, Ney Professor of J u ­
risprudence and American Institu tions, Am herst College; Andrew 
Sullivan, Editor, The New Republic; Dennis Prager, A uthor and 
Radio Talk Show Commentator, KABC/Los Angeles; Nancy McDon­
ald, Tulsa, Oklahoma; Lynn W ardle, Professor of Law, Brigham 
Young University Law School; E lizabeth Birch, Executive Director, 
Hum an Rights Campaign; Rabbi David Saperstein, Director, Reli­
gious Action Center, Union of American Hebrew Congregations; 
Jay  Alan Sekulow, Chief Counsel, American Center For Law and 
Justice; with additional m aterial subm itted by Maurice Holland, 
Professor of Law, University of Oregon School of Law.
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89 Tom  Prepared Statem en t a t 4.
80For a  partia l list o f federal government program s th a t m ight be affected by s ta te  recognition 

o f  same-sex “marriage," se e  "Compilation and Overview  o f  Selected Federal Law s and Regula­
tions Concerning Spouses," Am erican Law  D ivision, Congressional Research Service to the H on ­
orable Tom  DeLay , June 2 0 , 1996.
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On May 30, 1996, the Subcommittee on ihe C onstitution m et in 
open session and  ordered reported the bill H.C. 3396, by a vote of 
8 to 4, a  quorum  being present. On Ju n e  11 and 12, 1?°6, th e  Com­
m ittee m et in open session and ordered reported favorably th e  bill 
H.R. 3396 w ithout am endm ent by a vote of 20 to 10, a quorum  
being present.

V o t e  o f  t h e  C o m m it t e e

The com m ittee th en  considered the following am endm ents, none 
of which was adopted.

1. An am endm ent by Mr. F ran k  to strike the definition of “m ar­
riage” and “spouse” (Section 3) from the bill. The am endm ent was 
defeated by a  13-19 rollcall vote.

R O L L C A L L  V O T E  N O . 1

C o m m i t t e e  C o n s i d e r a t i o n

AYES 
Mr. Flanagan 
Mr. Conyers 
Mrs. Schroeder 
Mr. F rank  
Mr. Berm an 
Mr. Reed 
Mr. N adler 
Mr. Scott 
Mr. W att 
Mr. Becerra 
Ms. Lofgren 
Ms. Jackson-Lee 
Ms. W aters

NAYS 
Mr. Hyde 
Mr. Moorhead 
Mr. Sensenbrenner 
Mr. McCollum 
Mr. Gekas 
Mr. Coble 
Mr. Sm ith (TX)
Mr. Gallegly 
Mr. Canady 
Mr. Inglis 
Mr. Goodlatte 
Mr. Buyer 
Mr. Hoke 
Mr. Bono 
Mr. Heinem an 
Mr. Bryant (TN) 
Mr. Chabot 
Mr. B arr 
Mr. Boucher



L e g i s l a t i v e  R e s e a r c h  A g e n c y

Alaska State Legislature
130 Sewird Street, Suite 218 
,'uneju, Alaska 99801-2196

Phone: (907) 465-399! 
Fax: (907) 463-3351

M arch  8, 1995

MEMORANDUM

TO: Representative Norman Rokeberg

FROM: Carol R. Vandor 
Legislative Analys

RE: Legislative History of AS 25.05.011 (Requirements for Marriage)
Research Request 95.152

You asked for a legislative history of AS 25.05:011 which addresses marriage requirements. Alaska 
Statute 25.05.011 states that marriage is a civil contract requiring a license and solemnization 
which may be entered into by a person who is 18 years of age or older; those who qualify for a 
license under section 171l; or a member of the armed forces of the U.S. while on active duty.

This provision has been simplified over the years. Initially, it established a minimum age for a male 
as;?.! years and for a fem a le  as 18 years. In 1970 the minimum age of a male was lowered to 19. 
In 1974 the legislature amended the law again to specify that a person, rather than a male or 
female, be at least 19 years of age. A year later the minimum age was lowered to 18, and members 
of the armed forces on acti -e duty were included.

Alaska Statute 25.05.011 traces its origin to a territorial law (§ 21-1-1) which read

Marriage is a civil contract, which may be entered into by males of the age of 
twenty-one years, and females of the age of eighteen years who are otherwise 
capable; provided, however, that no person shall be joined in marriage in this 
Territory until a license shall have been obtained for that purpose from a duly 
appointed and qualified United States Commissioner, or Marriage 
Commissioner as provided by Section 1211, Compiled Laws of Alaska, 1933 
(§21-1-3! herein]. That nothing in Section 1189, Compiled Laws of Alaska,
1933, as amended [§ 21-1-11 herein], shall prevent a Marriage Commissioner 
from issuing a marriage license.

‘AS 25.05.171 addresses persons capable of consenting to marriage, minimum ages, and 
consent of parents or guardian.



After s ta teh o o d , the legislature began  to  adop t  te rr ito r ia1 laws as Alaska statutes. T h e  territorial 
law  w as  revised so m ew h a t  and formally ad o p ted  as a s tate  law by C hap ter  1 S L A  1963. It w as  
ren u m b ered  as AS 2 5 .0 5 .0 1 0  which read

Marriage is a civil contract,  which m ay be en tered  into by males o f  the age  o f  
21 years, and females o f  the age o f  18 years w ho are o therw ise  capable.
However, no  p erson  shall be jo ined  in m arriage in the s ta te  until he obtains a 
license from a  person  au thorized  by law  to  issue m arriage licenses.

S ec t io n  1, C h ap te r  58 S L A  1963, repealed AS 2 5 .0 5 .0 1 0  and enacted  AS 25 .05 .011  as follows:

(a )  M arriage  is a civil co n trac t  requiring bo th  a license and solem nization  
which m ay be en te red  into by

(1) a male w ho  is 21 years o f  age o r  o lder  with a female w ho  is 18 y ea rs  
o f  age o r  older, w h o  are o therw ise  capable, o r
(2) th o se  w h o  qualify for a license u n d er  sec. 171 o f  this chapter.

(b) N o  person  m ay be jo ined  in m arriage in this s tate until a license has been  
obtained for that purpose  as provided in this chapter. N o  m arriage p e r fo rm ed  
in this s tate  is valid w ithou t  solem nization as provided in this chapter.

S ec t io n  9, C h ap te r  245 S L A  1970 am ended  AS 25 .05 .011(a )(1 )  to read (em phasis  added):

(a )  M arriage  is a civil con trac t  requiring both  a license and so lem nization 
w hich  may be en te red  into by

(1) a male who is 19 years of age or older with a female wbo is 18 
years of age o r older, who are otherwise capable, or
(2) th o se  w h o  qualify for a license u nder  § 171 o f  this chapter.

(b) N o  person  m ay be jo ined  in m arriage in this s tate until a license has been 
obtained for that purpose as provided in this chapter. N o  m arriage perfo rm ed  
in this s tate  is valid w ithou t  solem nization as provided in this chapter.

S ec t io n  92, C h ap te r  127 S L A  1974 am ended AS 2 5 .0 5 .0 1 1(a)(1) to  read (em phasis  added):

(a )  M arr iag e  is a civil con tract  requiring bo th  a license and solem nization  
w hich  m ay b e  en te red  into by

(1) a person who is 19 years of age or older, who is otherwise 
capable, or
(2) th o se  w h o  qualify for a license under  § 171 o f  this chapter.

(b) N o  p e rso n  m ay be jo in ed  in m arriage in this s ta te  until a license has been  
obtained for that purpose as provided in this chapter. N o  m arriage perfo rm ed  
in this s ta te  is valid w ithou t  solemnization as  provided in this chapter.

Representative Rokeberg
March 8, 1995
Page 2
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S ec tion  1, C h a p te r  28 S L A  1975 am ended  AS 2 5 .0 5 .0 1 1(a) to  read (em phasis  added):

(a )  M a r r ia g e  is a civil co n trac t  requiring  bo th  a license and solem nization  
w h ich  m ay be en te red  in to  by

(1) a person who is 18 years of age or older, who is otherwise 
capable, o r
(2) th o se  w h o  qualify  for a license u n d er  § 171 o f  this chapter ,  o r
(3) a m em ber of the armed forces of the United States while on 
active duty.

(b) N o  p e rso n  m ay  be jo in ed  in m arr iage in this s ta te  until a license has  been  
obtained for that p u rp o se  as provided in this chap te r.  N o  m arriage perfo rm ed  
in this s ta te  is valid  w ith o u t  so lem nization as p ro v id ed  in this chapter.

M in o r  rev is ions  w e re  m a d e  in the  law  af te r  1977. A laska  S ta tu te  25 .05 .011  curren tly  reads 
(em phas is  added):

(a) M arriage is a  civil con trac t  requiring bo th  a license and solem nization  tha t  
m ay  be en te red  in to  by

(1) a p e rso n  w h o  is 18 years o f  age  o r  o lder, w h o  is o therw ise  capable,
(2) th o se  w h o  qualify  fo r a license u n d e r  AS 23.05.171, o r
(3 )  a m em b er  o f  the  arm ed forces o f  the U nited  S ta tes  w hile on  active 
duty.

(b) A p erso n  m ay  no t  b e  jo ined  in m arr iage  in this s ta te  until a license has 
b e e n  o b ta in ed  fo r  that  p u rp o se  as p rov ided  in this chapter. A m arriage  
p e r fo rm ed  in this s ta te  is no t  valid w ith o u t  so lem nization  as p rov ided  in this 
chap te r .

C op ies  o f  th e  sess ion  law s  an d  th e  rep lacem ent s ta tu tes  a re  attached. W e  h o p e  this inform ation 
is useful to  you .  I f  w e  m ay  b e  o f  fu r ther assistance, p lease co n tac t  this office.

A t tach m e n ts
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A l a s k a  s h o u l d  b a n  

s a m e - s e x  m a r r i a g e s

\  t k  g  ^ le  Hawaii argues its case in court against 
■  f u #  issuing marriage licenses to same sex-couples 
i f  | f  and California flirts with the issue by setting up 

"domestic partner registries." legislators here 
have been considering a bill that would outlaw such 
marriages in Alaska.

On Thursday, the Senate approved the legislation. Senate 
Bill 308. by a 16-3 margin.

Juneau Democrat and Senate Minority Leader Jim 
Duncan, who opposes same-sex marriages, voted against the 
bill because, he said, such marriages already are prohibited 
by state law.

"We re really correcting a nonproblem." he said. " I  really 
think this causes a controversy that doesn’t need to be 
caused."

But proponents argue the bill is necessary because it 
extends the prohibition to include marriages in other states.

Anchorage Sen. Loren Leman, who supports the measure. 
said, " I t 's  important that be clearly stated as Alaska public 
policy."

Similar legislation is being considered in IS other states 
because of the Hawaii court case that couid legalize same-sex 
marriages. Three already have passed such laws.

Opponents claim the bill is an anti-gay proposal, while 
supporters say it reaffirms the moral value of traditional 
marriages -  those entered into by one man and one woman 
-  and provides protection against lawsuits like the one in 
Hawaii.

Daniel Collison of the Southeast Alaska Gay and Lesbian 
Alliance said the measure was an attempt to legislate sexual 
preference.'

“ Does Senator Leman think that I and every other gay 
man and lesbian are going to go back into the closet and 
man tain the front of a heterosexual relationship?" Collison 
sa id .1 The reality is more gay men and lesbians are coming 
out of the closet."

Every adult individual has a right to express his or her 
own sexual preference within certain limits. It is the matter 
of a state-sanctioned practice 'with which we have a concern.

The Juneau Empire supports this bill. For more than 200 
years, this country's marriage laws have undergirded 
traditional one' man-one woman marriages. In the 19th 
century, adherents to the Mormon faith practiced polygamy: 
that practice, however, was contrary to American tradition 
and laws were written to ban it. Even today, polygamy 
persists in other religions and cultures, but it remains banned 
in the United States. While religious freedom is an American 
tenet, courts and the Congress have limited certain practices 
when they are not deemed to be in the best interest of the 
family or society in general.

Likewise, the tradition of one man-one woman marriages 
is a strongly held one in this country. National polls have 
indicated nearly two-thirds of the American public opposes 
same-sex marriages. While others may differ from our views, 
we are not obligated to embrace their beliefs and practices, 
or make them a part of our legal system. Tradition is an 
integral part of our body of laws; those laws reflect the 
majority culture and the state has a right -  no. an obligation 
-  to write legislation that undergirds and protects it.

Alaska should continue to protect and reinforce the 
tradition of one man-one woman marriage; it is in the best 
interest of the larger culture. We urge the House to follow the 
Senate's example and pass this bill.



they were not entitled to two-step merit in­
creases aftkir they received outstanding evalu­
ations. /Although the employees' union contract 
provided only for one-step Increases, the em­
ployees contend that they should have received 
two-step increases because the Personnel Rules 
allow two-step increases. Briefing in this ap­
peal should be complete by June. AAG David 
Jones represents the state .n this matter.

National Guard Employment 
Cast Dismissed

We successfully moved to dismiss George 
Carpenter's case filed against the Department 
of Military and Veteran's /Affairs. Mr. Carpen­
ter claimed that DMV/A failed to follow federal 
regulations on promotion of National Guard Mem­
bers. Mr. Carpenter claimed that he was wrong­
fully denied promotion in the Guard and there­
fore retired at a lower grade than he should have 
attained, and received a smaller pension that he 
should have received. We filed a comprehen­
sive motion to dismiss raising defenses relating 
to jurisdiction, justiciability, military immunity, 
and failure to exhaust administrative remedies. 
On January 16, 1998, Judge Sen Tan granted 
our motion to dismiss, in part. The court agreed 
that Mr. Carpenter had failed to exhaust his 
administrative remedies available from the Army 
Board for the Correction of Military Records. 
Judge Tan dismissed the case without prejudice 
so that Mr. Carpenter could pursue his adminis­
trative remedies in proceedings before the 
ABCMR. As the prevailing party we have filed a 
motion for costs and attorney's fees using the 
DOLaw "market rate" standard for attorney’s 
fees. This case was handled by AAG Sarah Felix.

Court Rules Right to Chose 
Marriage Partner is Fundamental

In the case challenging the constitutionality of 
the statutory prohibition on same-sex marriage, 
the superior court in Anchorage rendered a ma­
jor ruling in favor of the plaintiffs. The court 
held in essence that the same-sex plaintiffs had 
a basic right to be married, and that the prohi­
bition would fail unless the state could show a

compelling interest in it. Under constitutional 
analysis, the requirement to show a compel­
ling interest is extremely difficult." In ruling 
as it did, the court ignored the state's argu­
ments that the history of the Alaska Consti­
tution and marriage in Alaska established that 
the constitution should not be interpreted as 
granting any right to same-sex marriage.

The state has filed a petition for review with 
the Alaska Supreme Court, asking the court 
to review the superior court's ruling on com­
pelling state interest prior to the trial that 
the superior court ordered. In addition, the^ 
legislature, in response to the superior court's 
ruling, is moving on a constitutional amend­
ment, to appear on the November general elec­
tion ballot, that ivould place a prohibition on 
same-sex marriage in the Alaska Constitution.
I f  that amendment passe . legislature and 
is approved by the electoi u*w, it would bring 
this case to an end. This case is being handled I 
by AAG John Gaguine

Human Services 
Section

Fairbanks Human Services 
Completes Termination Trials

The Fairbanks' office continues to be very busy 
with numerous court hearings and trials. AAG 
McKinney, after completing a relatively short 
termination trial in Barrow, returned to a six- 
day termination trial in Fairbanks. AAG Tay­
lor-Welsh also just completed a ten-day ter­
mination trial. While ail three trials involved 
long-term substance abuse by the parents and 
a history of incarceration of a least one of 
the parents, Ms. McKinney's second termina­
tion trial presented an interesting issue — 
whether the state was moving too quickly to 
termination. That case involved two infants, 
an eighteen month old who had been in cus­
tody since he was eight months old and his 
eight month old brother who had been in cus­
tody since birth. The parents argued, in es­
sence, that the termination petition should be

Departm ent of Law 8 M onthly Report 
February 1998
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Senate Floor Statement in Support of SJR 42

Senator Loren Leman (R-Anchorage)

T h u r s d a y ,  A p r i l  1 6 ,1 9 9 8  J u n e a u ,  A la s k a

M r. P r e s id e n t ,  S e n a t e  J o i n t  R e s o l u t i o n  42 w i l l  g i v e  A la s k a  v o te r s  th e  o p p o r t u n i t y  to  d e c id e  
th e  d e f in i t i o n  o f  th e  i n s t i t u t i o n  o f  m a r r i a g e ,  a n d  p r o t e c t  i t  i n  o u r  c o n s t i t u t i o n .

W h y  a r e  w e  h e r e  to d a y ?  I  t h i n k  a l l  o f  u s  a r e  a w a r e  t h a t  le s s  th a n  s e v e n  w e e k s  a g o ,  i n  th e  
c a s e  o f  B ra u se  &. D u g a n  vs. S ta te  o f  A la sk a , S u p e r i o r  C o u r t  J u d g e  P e t e r  M ic h a l s k i  
d i s c o v e r e d  in  th e  s t a t e  c o n s t i t u t i o n  a  r ig h t  to  “c h o o s e  a  l i f e  p a r t n e r . ” I n  a  d e c i s i o n  r ic h  
w i th  i r o n ie s ,  h e  c o n c l u d e d  t h a t  t h e  s t a t e ’s  “f a i l u r e . . .  to  p r o v id e  p u b lic  r e c o g n i t i o n ” o f  a  
p e r s o n ’s  h o m o s e x u a l  r e l a t i o n s h i p  is  c o n t r a r y  to  th e  s t a t e  c o n s t i t u t i o n ’s  r i g h t  to  p riv a c y

T h e  S e n a to r  f r o m  d o w n to w n  A n c h o r a g e  [ J o h n n y  E l l i s ]  t a lk e d  a b o u t  w h a t  h e  c a l l s  th e  
“p r e m a tu r e  a c t i o n ” o f  th i s  b o d y  in  c o n s i d e r i n g  th i s  r e s o lu t io n .  L e t  m e  r e m in d  th e  
m e m b e r s  th a t  th e  s t a t e  o f  H a w a i i  h a s  d e a l t  w i th  th i s  f o r  th e  p a s t  f o u r  y e a r s ,  in  l i t i g a t i o n  
g o in g  b a c k  a n d  f o r th  b e tw e e n  i t s  s u p e r i o r  c o u r t  a n d  i t s  s u p r e m e  c o u r t .  A n d  i t  i s  j u s t  th is  
y e a r  t h a t  i t s  l e g i s l a t u r e  i s  p l a c i n g  o n  th e  b a l lo t ,  f o r  a  v o te  th is  fa l l ,  t h e  v e r y  s a m e  is s u e .
T h e  s a m e  w i l l  h o ld  t r u e  i n  A l a s k a  -  th is  c o u ld  b e  t i e d  u p  f o r  y e a r s  i n  l i t i g a t io n ,  a lo n g  w i th  
a l l  th e  c o s t s  a s s o c i a t e d  w i th  it.

J u d g e  M i c h a l s k i ’s d e c i s i o n  s e t  i n  m o t i o n  a  c h a in  o f  e v e n t s  th a t  c o u ld  r e s u l t  in  A la s k a  
b e c o m in g  th e  f i r s t  a n d  o n ly  p o l i t i c a l  j u r i s d i c t i o n  in  th e  w o r ld  to  r e c o g n i z e  m a r r i a g e  
b e tw e e n  h o m o s e x u a l s .  N o  o t h e r  s t a t e  in  th e  c o u n t r y  r e c o g n i z e s  h o m o s e x u a l  m a r r ia g e .

T h e  f e d e r a l  g o v e r n m e n t ,  i n  a  b i l l  s i g n e d  b y  P r e s i d e n t  C l in to n ,  d e f in e s  m a r r i a g e  a s  b e in g  a  
u n io n  th a t  c a n  e x i s t  o n l y  b e tw e e n  o n e  m a n  a n d  o n e  w o m a n .  A n d  I  n o te  th is  d e f i n i t i o n  is  
c o n t r o l l i n g  o n  m o r e  t h a n  3 ,900  s e c t i o n s  o f  f e d e r a l  s t a t u t e s  a n d  r e g u l a t i o n s .  ■

M a r r i a g e  is  a  c u l t u r a l  i n s t i t u t i o n  w i th  p r o f o u n d  im p o r t a n c e .  O u r  e x i s t i n g  d e f in i t io n ,  o r  o n e  
s im i l a r  to  it, is  o n e  th a t  h a s  s e r v e d  u s  t h r o u g h  m o r e  th a n  6,000 y e a r s  o f  r e c o r d e d  h i s to r y .  I 
r e c o g n i z e  th a t  th e r e  h a v e  b e e n  a b e r r a t i o n s  f r o m  th is ,  e v e n  in  o u r  c o u n t r y .  F o r  a  s h o r t  t im e ,  
in  o n e  t e r r i t o r y ,  th e r e  w a s  a n  e x p e r im e n t  w i th  p o ly g a m y .  B u t  o v e r  t im e ,  e s p e c i a l l y  in  th e  
W e s te r n  w o r ld ,  th is  h a s  b e e n  t h e  t r a d i t i o n .

R e d e f i n in g  th e  i n s t i t u t i o n  o f  m a r r i a g e  -  e v e n  i f  t h a t  w e r e  p o s s ib l e  -  r a i s e s  p r o b a b ly  
h u n d r e d s  o f  c u l t u r a l  a n d  l e g a l  q u e s t i o n s .  A n d  I b e l i e v e  d e c i s io n s  o f  th is  m a g n i t u d e  s h o u ld
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b e  m a d e  e i t h e r  b y  th e  r e p r e s e n t a t i v e s  o f  th e  p e o p l e  o f  A la s k a ,  o r  t h e  p e o p l e  o f  A la s k a ,  n o t  
b y  u n e l e c t e d  j u d g e s .

S o m e  h a v e  s u g g e s t e d  t h a t  t h e  m o t i v a t i o n  b e h i n d  th i s  r e s o l u t io n ,  a n d  a l s o  S e n a t e  B i l l  308 
th a t  w e  h a d  b e f o r e  u s  tw o  y e a r s  a g o ,  i s  to  d i s c r im i n a t e  a g a in s t  h o m o s e x u a l s ,  to  d e n y  th e m  
r ig h t s  a n d  p r o t e c t i o n s  t h e y  d e s e r v e  u n d e r  th e  law . T h a t  is  j u s t  n o t  t r u e .

A  p l a in  r e a d in g  o f  th e  a m e n d m e n t  s h o w s  t h a t  i t  o f f e r s  c o n s t i t u t i o n a l  p r o t e c t i o n  to  th e  
m a r r i a g e  s t a t u t e  t h a t  t h i s  L e g i s l a t u r e  a p p r o v e d  b y  o v e rw h e lm in g  m a r g in s .  S e n a t e  J o i n t  
R e s o lu t i o n  42  p r o t e c t s  th e  s t a t u t e  w e  e n a c t e d  in  1996 -  n o th in g  m o r e ,  a n d  n o th in g  le s s .  
A n d  a n y  o t h e r  i n t e r p r e t a t i o n  o f  t h e  m o t i v e s  b e h i n d  th e  a m e n d m e n t  i s  s im p ly  n o t  tru e .

T h e  m a r r i a g e  r e l a t i o n s h i p  h a s  e n j o y e d  p r e f e r r e d  s t a tu s  i n  th e  W e s t e r n  l e g a l  t r a d i t i o n  
b e c a u s e  o f  th e  u n iq u e  s o c i a l  b e n e f i t s  i t  o f f e r s .  W i l l i a m  B e n n e t t ,  w e l l- k n o w n  a u t h o r  o f  th e  
B o o k  o f  V irtu es , w h i c h  p e r h a p s  m a n y  o f  y o u  h a v e  r e a d  o r  a r e  a w a r e  o f, r e c e n t l y  w ro te  th a t

“M a r r i a g e  i s  n o t  a n  a r b i t r a r y  c o n s t r u c t ;  i t  i s  a n  ‘h o n o r a b l e  e s t a t e ’ b a s e d  o n  th e  
d i f f e r e n t ,  c o m p l e m e n t a r y  n a t u r e  o f  m e n  a n d  w o m e n  -  a n d  h o w  th e y  r e f in e ,  s u p p o r t ,  
e n c o u r a g e ,  a n d  c o m p l e t e  o n e  a n o th e r . ”

H e  f u r t h e r  s t a t e d  th a t  t h e  r e c o g n i t i o n  o f  h o m o s e x u a l  m a r r i a g e s  “w o u ld  b e  th e  m o s t  r a d ic a l  
s te p  e v e r  t a k e n  in  th e  d e c o n s t r u c t i o n  o f  s o c i e t y ’s  m o s t  im p o r t a n t  i n s t i t u t i o n . ”

M r. P r e s id e n t ,  I  s u b m i t  t h a t  J u d g e  M ic h a l s k i  i s  a t t e m p t i n g  to  r e d e f i n e  s o m e th i n g  th a t  
r e a l l y  i s  im p e r v i o u s  to  r e d e f i n i t i o n .  W e  c a n  n o  m o r e  r e d e f i n e  m a r r i a g e  th a n  w e  c a n  
r e d e f in e  g e n d e r .  I a c c e p t  t h a v r e a l i t y .  J u d g e  M ic h a l s k i  d o e s  n o t.  A n d  th a t  i s  w h y  w e  a r e  
h e r e  to d a y .

S o m e  c r i t i c s  h a v e  s a i d  t h a t  i f  th i s  a m e n d m e n t  is  s e n t  to  A l a s k a ’s v o te r s  f o r  r a t i f i c a t i o n ,  i t  
w i l l  l e a d  to  a  lo n g ,  d i v i s i v e  d e b a t e  w i th  a  lo t  o f  h a t e f u l  r h e to r i c .  I  r e s p e c t f u l l y  d i s a g r e e  -  it 
d o e s n ’t n e e d  to  b e  t h a t  w a y .

In  th e  l a s t  m o n th ,  I ’v e  h a d  th e  o p p o r t u n i t y  to  p a r t i c i p a t e  i n  s t a t e w id e  d e b a t e s  o n  th is  
s u b je c t .  O n e  o f  th e m  w a s  o n  t e l e v i s i o n ,  a n d  o n e  y e s t e r d a y  w a s  .on  r a d io .  I  d e b a t e d  a 
[ h o m o s e x u a l ]  a c t iv i s t ,  a n  a t t o r n e y  f r o m  A n c h o r a g e  w h o  is  a  v e r y  i n t e l l i g e n t  w o m a n ,  a n d  
w e  w e r e  a b l e  to  c o n d u c t  a  d e b a t e  t h a t  w a s  c iv i l .  A n d  f o r  th e  m o s t  p a r t ,  th e  q u e s t io n s  f r o m  
p e o p l e  w h o  c a l l e d  i n  w e r e  t h e  s a m e ,  e v e n  w h e n  p e o p l e  h a d  s t r o n g  b e l i e f s  o n  th e  is s u e .

W e ’v e  s e e n  th a t  p e o p l e  c a n  g e t  v e r y  e m o t i o n a l  a b o u t  i s s u e s  b e f o r e  th e  L e g i s l a tu r e .  B u t  
t h a t ’s  n o t  a  r e a s o n  f o r  n o t  t a k i n g  o n  a n  i s s u e .  I n  f a c t,  I  b e l i e v e  t h a t  th i s  i s s u e  h a s  p r o b a b ly  
g e n e r a t e d  m o r e  m e s s a g e s ,  m o r e  c a l l s ,  m o r e  i n t e r e s t  th a n  a n y th i n g  e l s e  t h a t  w e  h a v e  b e f o r e  
th e  L e g i s l a t u r e  to d a y .
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T h e  i s s u e  o f  m a r r i a g e  i s  c l e a r l y  im p o r t a n t  to  m a n y  A l a s k a n s .  T h e  p e o p l e  o f  A la s k a  
d e s e r v e  a  c h a n c e  to  d i s c u s s  a n d  d e b a t e  th i s  i s s u e  -  a n d  I  b e l i e v e  t h a t  i t  c a n  a n d  m u s t  b e  
d o n e  w i th  c iv i l i ty ,  a n d  w i th  r e s p e c t  f o r  t h e  d i g n i t y  o f  a l l  p e o p l e .

M r. P r e s id e n t ,  I  t h o u g h t  a b o u t  th is ,  a n d  t h o u g h t  a b o u t  d i g r e s s i n g  in to  s o m e  p e r s o n a l  
o b s e r v a t i o n s .  I t ’s  n o t  a lw a y s  e a s y  to  d o  th a t,  b e c a u s e  s o m e t im e s  t h a t  s t r i k e s  r e a l l y  c lo s e  to  
h o m e .  B u t  i n  l i g h t  o f  t h e  m e s s a g e s  t h a t  I ’v e  r e c e iv e d ,  a n d  s u g g e s t i o n s  b y  s o m e  th a t  I 
d o n ’t u n d e r s t a n d  t h e i r  l i f e s ty l e ,  t h a t  s o m e h o w  I ’m  m o t i v a t e d  b y  h a t e  o r  f e a r ,  I  j u s t  w a n t  to  
s h a r e  s o m e th in g  f r o m  m y  o w n  p a s t ,  f r o m  m y  o w n  f a m i ly .

I  r e c o g n i z e  t h a t  t h i s  c a n  b e , f o r  s o m e ,  a  d i f f i c u l t  i s s u e .  A l t h o u g h  i t ’s a  d i f f i c u l t  i s s u e  to  
t a k e  o n , I s u p p o r t  it, a s  d o  m a n y  p e o p l e  i n  th is  b o d y  [ th e  S e n a t e ] .  B u t  I  d o  i t  b e c a u s e  I 
b e l i e v e  in  it. I  b e l : w e  th i s  i s  o n e  o f  th e  m o s t  im p o r t a n t  a c t i o n s  t h a t  w e  c a n  ta k e  in  th is  
L e g is la tu r e .

I ’v e  b e e n  t r o u b l e d  b y  a c c u s a t i o n s  f r o m  s o m e  c r i t i c s  w h o  q u e s t i o n  m y  m o t i v e s .  I  h a v e  
r e c e iv e d  h a t e f u l  m e s s a g e s .  I ’v e  r e c e i v e d  v e ry ,  v e r y  p e r v e r s e  m e s s a g e s ,  s o m e  th a t  I 
w o u l d n ’t e v e n  s h a r e  w i t h  m y  o w n  s ta f f ,  th e y  w e r e  s o  b a d .  I  d o n ’t a t t r i b u t e  t h a t  to  e  
p e o p l e  w h o  a r e  i n  t h e  g a l l e r y  t o d a y  w h o  a r e  w a t c h i n g  th is ,  o r  p e r h a p s  th e  p e o p l e  w u o  a re  
w a t c h in g  o n  T V . I  b e l i e v e  t h a t  is  t h e  r e s u l t  o f  a  v e r y  f e w  p e o p l e ,  a n d  I  a l s o  r e c o g n i z e  th a t  
th e r e  a r e  p e o p l e  w h o  a r e  s u p p o r t e r s  o f  th i s  w h o  a re  c a p a b l e  o f  d o in g  th e  s a m e  th in g .  I 
d o n ’t c o n d o n e  th a t ,  I  d o n ’t e n c o u r a g e  it, a n d  I  h o p e  t h a t  i t  d o e s n ’t  h a p p e n .

I  h a v e  a  f e w  r e l a t i v e s  -  m e m b e r s  o f  m y  e x t e n d e d  f a m i l y  -  w h o  a r e  h o m o s e x u a l s .  M y  
d i s t a n t  c o u s i n  is  n o t  a n  e n e m y .  W e  lo v e  h im . H e ’s  a  m e m b e r  o f  w h a t  w e  c a l l  “A g r a f e n a ’s 
c h i l d r e n .” T h a t ’s  th e  n a n  . w e ’v e  g i v e n  to  o u r  e x t e n d e d  f a m i ly .  I t  c o m e s  f r o m  o u r  A lu t iq  
a n c e s to r  -  o u r  “g r e a t- g re a t- g re a t- g r e a t  g r a n d m o th e r ” w h o  w a s  m a r r i e d  in  K o d i a k  200 
y e a r s  a g o .  A n d  n o w  o u r  e x t e n d e d  f a m i ly  n o t  o n ly  is  a l l  a r o u n d  A la s k a ,  b u t  i t ’s in  o th e r  
p a r ts  o f  th e  w o r ld .

I  h a v e  a n o t h e r  c o u s i n  w h o  w a s  a  h o m o s e x u a l ,  a n d  h e  r e c e n t l y  d i e d .  A n d  a s  I  r e f l e c t  o n  m y  
a d u l t  life ,  I  c a n  t h i n k  b a c k  i n  r e c e n t  y e a r s  to  th r e e  m e n  w h o  w e r e  f r i e n d s  o f  m in e  w h o  
w e r e  h o m o s e x u a l s .  A n d  u n f o r t u n a t e l y ,  a l l  t h r e e  o f  t h e m  a r e  d e a d  to d a y .  T w o  o f  th e m  d ie d  
o f  A ID S ,  t r a g i c a l l y .

In  th e  p a s t  d e c a d e ,  I ’v e  m a d e  th e  a c q u a i n t a n c e  o f  a n o t h e r  m a n  w h o  f o r m e r l y  w a s  a  
h o m o s e x u a l ,  b u t  h e  a b a n d o n e d  th a t  l i f e s ty le .  S a d ly ,  h e  to o  i s  d y i n g  o f  A ID S .

I  m e n t io n  th e s e  th in g s ,  b e c a u s e  I  b e l i e v e  i t ’s  im p o r t a n t  f o r  t h e  p u b l i c  -  a n d  f o r  u s  -  to  
u n d e r s t a n d  t h a t  w e  d o n ’t o p e r a t e  i n  a  v a c u u m  o r  d e b a t e  th o s e  i s s u e s  in  a  v a c u u m .  I  d o u b t  
th e r e  is  a  s i n g l e  m e m b e r  o f  th i s  S e n a t e  w h o  d o e s n ’t h a v e  a  f r i e n d  o r  r e l a t i v e  w h o  is  a



h o m o s e x u a l .  B u t  e v e n  w h e n  w e  d i s a g r e e  w i th  t h e  m o r a l  c h o i c e s  a n o t h e r  p e r s o n  m a k e s ,  
o u r  r e l a t i o n s h i p  c a n  s t i l l  b e  r o o t e d  in  lo v e .

H o w e v e r ,  i t  i s  a  f a l s e  c o m p a s s i o n  to  s u g g e s t  t h a t  t o l e r a n c e  r e q u i r e s  u s  to  p u b l i c l y  
r e c o g n iz e  a n d  s a n c t i o n  a n d  c o n f e r  s p e c i a l  b e n e f i t s  o n  h o m o s e x u a l  r e l a t i o n s h i p s .

I  k n o w  th e r e  i s  a n  a r t i c l e  i n  th is  m o r n i n g ’s  A n c h o r a g e  p a p e r  a b o u t  p o l l  r e s u l t s .  R e c e n t  
p o l l s  te l l  u s  t h a t  70 p e r c e n t  o f  A l a s k a n s  b e l i e v e  m a r r i a g e  s h o u ld  b e  l im i t e d  to  a  u n io n  o f  
o n e  m a n  a n d  o n e  w o m a n .

I  b e l i e v e  i t  is  n o t  a p p r o p r i a t e  f o r  o n e  s u p e r i o r  c o u r t  j u d g e ,  a n d  p e r h a p s  a s  f e w  a s  th r e e  
S u p r e m e  C o u r t  j u d g e s ,  a l l  u n e le c te d ,  to  r e d e f i n e  t h e  i n s t i t u t i o n  o f  m a r r i a g e  a n d  f o r c e  i t  
u p o n  th e  70  p e r c e n t  o f  A l a s k a n s  w h o  d o n ’t  w a n t  i t  r e d e f in e d .

I ’ll c lo s e  b y  r e f l e c t i n g  o n  th e  w o r d s  o f  J u d g e  A n d r e w  K l e i n f e l d  o n  th e  N in t h  C i r c u i t  C o u r t  
o f  A p p e a l s .  I b e l i e v e  I  s h a r e d  th i s  q u o t e  w i th  th e  S e n a t e  e a r l i e r  th i s  y e a r .  I n  a  d i s s e n t i n g  
o p in io n  l a s t  y e a r ,  h e  s a id :  .-

“T h e  F o u n d i n g  F a th e r s  d id  n o t  e s t a b l i s h  th e  U n i t e d  S t a t e s  a s  a  d e m o c r a t i c  
r e p u b l i c  s o  t h a t  e l e c t e d  o f f i c i a l s  w o u ld  d e c i d e  t r iv i a ,  w h i l e  a l l  g r e a t  q u e s t i o n s  w o u ld  
b e  d e c i d e d  b y  th e  j u d i c i a r y . ”

M r. P r e s id e n t ,  t h e  d e f i n i t i o n  o f  m a r r i a g e  is  i n d e e d  o n e  o f  th e  g r e a t  q u e s t i o n s  o f  o u r  t im e .
I t d e s e r v e s  to  b e  r e s o i v e d  b y  th e  p e o p l e  a n d  th e i r  e l e c t e d  r e p r e s e n t a t i v e s .  S J R  42  w i l l  
a l lo w  th a t  p r o c e s s  to  h a p p e n .  I e n c o u r a g e  a l l  m y  c o l l e a g u e s  to  s u p p o r t  it.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAY BRAUSE a n d  GENE DUGAN

P l a i n t i f f s

v s r e c e i v e d

BUREAU OF VITAL STA TISTIC S, 
ALASKA DEPARTMENT OF HEALTH 
& SOCIAL SERVICES, a n d  t h e  
ALASKA COURT SYSTEM,

FEB o 2 1998 

Attorney
J u n a a u

D e f e n d a n t s

C a s e  No. 3 A N -9 5 -6 5 6 2  C l

MB1QBAWUM. AN P...ORDER

P l a i n t i f f s  J a y  B r a u s e  a n d  G ene  D ugan  a r e  men who s o u g h t  a n d  

h a v e  b e e n  d e n i e d  a  l i c e n s e  t o  m a r r y  e a c h  o t h e r  b y  t h e  S t a t e  o f  

A l a s k a .  T h e y  s u b s e q u e n t l y  f i l e d  a  c o m p l a i n t  a g a i n s t  t h e  B u r e a u  o f  

V i t a l  S t a t i s t i c s ,  t h e  A l a s k a  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  

S e r v i c e s ,  a n d  t h e  A l a s k a  C o u r t  S y s t e m .  P l a i n t i f f s '  a c t i o n  s e e k s  

a d e c l a r a t i o n  e s t a b l i s h i n g  t h a t  t h e  r e l e v a n t  s t a t u t e s  p r o h i b i t i n g  

s a m e - g e n d e r  m a r r i a g e  v i o l a t e  A l a s k a ' s  C o n s t i t u t i o n ,  a n d  an  

i n j u n c t i o n  t h a t  p r e v e n t s  t h e  s t i . ' i e  f r o m  a p p l y i n g  o r  e n f o r c i n g  t h e  

s t a t u t e s .  T h e  p a r t i e s  b o t h  move f o r  sum m ary  j u d g m e n t .  T h e  

p l a i n t i f f s  s e e k  a  r u l i n g  o n  t h e  l e v e l  o f  s c r u t i n y  t o  b e  a p p l i e d  i n  

r e v i e w  o f  t h s  M a r r i a g e  C o d e ;  t h e  d e f e n d a n t s  move f o r  c o m p l e t e  

s umma r y  j u d g m e n t .  T h e  p a r t i e s  a g r e e  t h a t  t h e  d e c i s i o n s  b e f o r e  t h e  

c o u r t  a r e  p u r e l y  i s s u e s  o f  l a w .

T h e  p l a i n t i f f s '  p r e s e n t  m o t i o n  f o r  sum m ary  j u d g m e n t  s e e k s  a  

d e c i s i o n  t h a t  t h e  C o d e ' s  p r o h i b i t i o n  i m p l i c a t e s  t h e  p r i v a c y  a n d  

e q u a l  p r o t e c t i o n  p r o v i s i o n s  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  t h u s
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r e q u i r i n g  a  s h o w i n g  o f  a  c o m p e l l i n g  s t a t e  i n t e r e s t  t o  w i t h s t a n d  

p l a i n t i f f s *  c l a i m  t h a t  t h e  C o d e ' s  b a n  o n  s a m e - s e x  m a r r i a g e  i s  

u n c o n s t i t u t i o n a l .

T h e  c o u r t  f i n d s  t h a t  m a r r i a g e ,  i . e . ,  t h e  r e c o g n i t i o n  o f  o n e ' s  

c h o i c e  o f  a  l i f e  p a r t n e r ,  i s  a  f u n d a m e n t a l  r i g h t .  T he  s t a t e  m u s t  

t h e r e f o r e  h a v e  a  c o m p e l l i n g  i n t e r e s t  t h a t  s u p p o r t s  i t s  d e c i s i o n  t o  

r e f u s e  t o  r e c o g n i z e  t h e  e x e r c i s e  o f  t h i s  f u n d a m e n t a l  r i g h t  b y  t h o s e  

who c h o o s e  s a m e - s e x  p a r t n e r s  r a t h e r  t h a n  o p p o s i t e - s e x  p a r t n e r s .

S T A T E M E N T  O F F A CT S 

On A u g u s t  4 ,  1 9 9 4 ,  M r. B r a u s e  a n d  M r. D ugan  c o m p l e t e d  a n d

f i l e d  a n  a p p l i c a t i o n  f o r  a  m a r r i a g e  l i c e n s e .  T h e  O f f i c e  o f  V i t a l  

S t a t i s t i c s  d e n i e d  t h e  a p p l i c a t i o n .  P r e s i d i n g  J u d g e  K a r l  J o h n s t o n e  

h a d  p r e v i o u s l y  i s s u e d  a  p o l i c y  d i r e c t i v e  s t a t i n g  t h a t  " a  m a r r i a g e  

l i c e n s e  s h a l l  n o t  b e  i s s u e d  f o r  t h e  p u r p o s e  o f  m a r r y i n g  tw o  p e r s o n s  

o f  t h e  sam e  s e x "  s i n c e  " m a r r i a g e  b e t w e e n  tw o  p e r s o n s  o f  t h e  sam e 

s e x  i s  n o t  c o n t e m p l a t e d  b y  o u r  s t a t u t o r y  s c h e m e . "  T h e  p a r t i e s  

a g r e e  t h a t  t h e  d i r e c t i v e  c o r r e c t l y  i n t e r p r e t e d  t h e  M a r r i a g e  c o d e  

a s  i t  e x i s t e d  a t  t h e  t i m e  a n d  t h a t  i t  i s  c o n s i s t e n t  w i t h  r e c e n t  

a m e n d m e n t  o f  t h e  C o d e .

E x c e p t  f o r  b e i n g  o f  t h e  sam e  s e x ,  p l a i n t i f f s  h a v e  m e t  a l l  

s t a t u t o r y  r e q u i r e m e n t s  f o r  o b t a i n i n g  a  m a r r i a g e  l i c e n s e . -

D ISC U SS IO N

T h e  c u r r e n t  p r o v i s i o n  o f  t h e  A l a s k a  M a r r i a g e  C o d e ,  A .S .  

2 5 . 0 5 . 0 1 1 ( a ) ,  s t a t e s :  " M a r r i a g e  i s  a  c i v i l  c o n t r a c t  e n t e r e d  i n t o
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b y  o n e  n a n  a n d  o n e  woman t h a t  r e q u i r e s  b o t h  a  l i c e n s e  a n d  a 

s o l e m n i z a t i o n . "  A .S .  2 5 . 0 5 . 0 1 3  a d d s :

( a )  A m a r r i a g e  e n t e r e d  i n t o  b y  p e r s o n s  o f  t h e  
sam e  s e x ,  e i t h e r  u n d e r  common la w  o r  u n d e r  
s t a t u t e ,  t h a t  i s  r e c o g n i z e d  b y  a n o t h e r  s t a t e  
o r  f o r e i g n  j u r i s d i c t i o n  i s  v o i d  i n  t h i s  s t a t e ,  
a n d  c o n t r a c t u a l  r i g h t s  g r a n t e d  b y  v i r t u e  o f  
t h e  m a r r i a g e ,  i n c l u d i n g  i t s  t e r m i n a t i o n ,  a r e  
u n e n f o r c e a b l e  i n  t h i s  s t a t e .

(b )  A s a m e - s e x  r e l a t i o n s h i p  may n o t  b e  
r e c o g n i z e d  b y  t h e  s t a t e  a s  b e i n g  e n t i t l e d  t o  
t h e  b e n e f i t s  o f  m a r r i a g e .

B r a u s e  a n d  D ugan  a r g u e  t h a t  t h e  s t a t u t o r y  b a n  on  s a m e - s e x  

m a r r i a g e  v i o l a t e s  t h e  A l a s k a  C o n s t i t u t i o n ' s  g u a r a n t e e  o f  t h e  r i g h t  

t o  p r i v a c y  a n d  e q u a l  p r o t e c t i o n .

T h e  p l a i n t i f f s '  m o t i o n  c h a l l e n g e s  t h e  v e r y  d e f i n i t i o n  o f  

m a r r i a g e  f o u n d  i n  t h e  C o d e .  T h o u g h  t h a t  d e f i n i t i o n  c o n t a i n s  

n o t i o n s  w i t h  w h ic h  m any a r e  f a m i l i a r ,  f o r  e x a m p l e ,  t h a t  m a r r i a g e  

m e a n s  t h e  u n i o n  o f  o n e  man a n d  o n e  woman, t h a t  i s  n o t  t h e  e n d  o f  

t h e  i n q u i r y .  I n d e e d ,  i t  i s  t h e  d e f i n i t i o n  o f  m a r r i a g e  i t s e l f  w h ic h  

t h e  c o u r t  m u s t  t e s t  a s  a  r e s u l t  o f  p l a i n t i f f s '  c h a l l e n g e .  I t  i s  

n o t  e n o u g h  t o  s a y  t h a t  " m a r r i a g e  i s  m a r r i a g e "  a n d  a c c e p t  w i t h o u t  

a n y  s c r u t i n y  t h e  la w  b e f o r e  t h e  c o u r t .  I t  i s  t h e  d u t y  o f  t h e  c o u r t  

t o  d o  m o re  t h a n  m e r e l y  a s s u m e  t h a t  m a r r i a g e  i s  o n l y ,  a n d  m u s t  o n l y  

b e ,  w h a t  m o e t  a r e  f a m i l i a r  w i t h .  I n  som e p a r t s  o f  o u r  n a t i o n  m e re  

a c c e p t a n c e  o f  t h e  f a m i l i a r  w o u ld  h a v e  l e f t  s e g r e g a t i o n  i n  p l a c e .  

I n  l i g h t ,  o f  B r a u s e  a n d  D u g a n 's  c h a l l e n g e  t o  t h e  c o n s t i t u t i o n a l i t y  

o f  t h e  r e l e v a n t  s t a t u t e s ,  t h i s  c o u r t  c a n n o t  d e f e r  t o  t h e  

l e g i s l a t u r e  o r  f a m i l i a r  n o t i o n s  w hen  a d d r e s s i n g  t h i s  i s s u e .

B e f o r e  a d d r e s s i n g  t h e  p r i v a c y  a n d  e q u a l  p r o t e c t i o n  c l a i m s
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p r e s e n t e d ,  i t  i s  u s e f u l  t o  f i r s t  r e v i e w  t h e  b a s i c  r o l e  o f  t h e  s t a t e  

i n  m a r r i a g e .

T h e  s t a t e  i s s u e s  m a r r i a g e  l i c e n s e s ,  s o l e m n i z e s  m a r r i a g e s  a n d  

k e e p s  a  d o c k e t  o f  a p p l i c a t i o n s  f o r  m a r r i a g e  l i c e n s e s  a v a i l a b l e  f o r  

p u b l i c  r e v i e w .  T he  s t a t e  a l s o  d i s t r i b u t e s  b a s i c  i n f o r m a t i o n  t o  

a p p l i c a n t s  a b o u t  t h e  e f f e c t s  a l c o h o l ,  d r u g s  a n d  b a t t e r i n g  c a n  h a v e  

u p o n  a  f e t u s .  O t h e r  t h a n  t h a t ,  t h e  s t a t e  d o e s  n o t  b eco m e  i n v o l v e d ,  

e x c e p t  t o  r e q u i r e  t h a t  t h e  a p p l i c a n t s  b e  a t  l e a s t  18 y e a r s  o f  a g e  

o r ,  i f  m i n o r s ,  h a v e  t h e  p r o p e r  c o n s e n t s  o r  b e  o n  a c t i v e  d u t y  w i t h  

t h e  a rm e d  s e r v i c e s .  T h e  M a r r i a g e  C ode  now s p e c i f i c a l l y  p r o h i b i t s  

s a m e - s e x  m a r r i a g e ,  b ig a m y  a n d  m a r r y i n g  a n y o n e  c l o s e r  t h a n  o n e ' s  

f i r s t  c o u s i n .  A p p l i c a n t s  f o r  m a r r i a g e  a r e  u n d e r  a  d u t y  t o  s w e a r  

t h a t  t h e  c o n t e m p l a t e d  m a r r i a g e  m e e t s  t h e  r e q u i r e m e n t s  o f  t h e  l a w ,  

g i v e  t h e i r  n a m e s ,  r e l a t i o n s h i p ,  o c c u p a t i o n s ,  a g e s  ( a n d ,  w h e re  

a p p r o p r i a t e ,  g u a r d i a n s ) , a n d  g i v e  d e s c r i p t i o n s  o f  a n y  p r i o r  

m a r r i a g e s  a n d  t h e i r  d i s s o l u t i o n s .  T h e  i s s u i n g  o f f i c e r  h a s  a  d u t y  

t o  i s s u e  t h e  l i c e n s e  i f  " a l l  r e q u i r e m e n t s  a r e  m e t  a n d  t h e r e  i s  no 

l e g a l  o b j e c t i o n  t o  t h e  c o n t e m p l a t e d  m a r r i a g e ,  a n d  n e i t h e r  p a r t y  i s  

u n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  o r  o t h e r w i s e  i n c a p a b l e  

o f  u n d e r s t a n d i n g  t h e  s e r i o u s n e s s  o f  t h e  p r o c e e d i n g  . . . "  A. S .  

2 5 . 0 5 . 1 1 1 .  T h e  l i c e n s e  i s  t o  i s s u o  a f t e r  a  t h r e e  d a y  w a i t i n g  

p e r i o d  a n d  i s  g o o d  f o r  t h r e e  m o n th s  t h e r e a f t e r .  A .S .  2 5 . 0 5 . 0 9 1 ;

A .S .  2 5 . 0 5 . 1 2 1 .

T h i s  d e s c r i p t i o n  o f  t h e  s t a t e *3 r o l e  i n  m a r r i a g e  f o c u s e s  on  

t h e  e s t a b l i s h m e n t  o f  t h e  m a r r i a g e  i t s e l f  a n d  i s  n o t  i n c l u s i v e ,  n o r  

i s  i t  i n t e n d e d  t o  b e ,  o f  t h e  many r i g h t s  a n d  c o n s e q u e n c e s

4

E x h ib it



e s t a b l i s h e d  b y  t h e  s t a t e  o n  b e h a l f  o f  t h o s e  who a r e  m a r r i e d ,  o n c e  

m a r r i e d ,  t h e  s t a t e  p r o v i d e s  b e n e f i t s  a n d  im p o s e s  d u t i e s  t h a t  a r e  

s i g n i f i c a n t  a n d  v a l u a b l e  t o  s o c i e t y  a s  w e l l  a s  t o  t h e  i n d i v i d u a l  

m e m b ers  o f  t h e  m a r r i a g e .  F o r  a  l i s t  o f  s t a t u t o r y  b e n e f i t s  o f  

m a r r i a g e ,  s e e  t h e  a p p e n d i x  t o  p l a i n t i f f s ’ r e p l y  b r i e f  i d e n t i f i e d  

a s  '’R e v i s e d  E x h i b i t  4 . "  F u r t h e r  e v i d e n c e  o f  t h e  i m p o r t a n c e  o f  

m a r r i a g e  a n d  t h e  i s s u a n c e  o f  m a r r i a g e  l i c e n s e s  i s  f o u n d  i n  A .S .  

2 5 . 0 5 . 3 3 1  w h i c h  m a k e s  i t  a  m i s d e m e a n o r  t o  w i l l f u l l y  a n d  w r o n g f u l l y  

r e f u s e  t o  i s s u e  a  l i c e n s e .

O n ce  t h e  r o l e  o f  t h e  s t a t e  i n  c r e a t i n g  a n d  a c k n o w l e d g i n g  

m a r r i a g e s  i s  r e c o g n i z e d ,  t h e  n e x t  s t e p  i s  t o  d e t e r m i n e  w h e t h e r  t h e  

s t a t e  i s  i n f r i n g i  i g  c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s  i n  t h e  way 

i t  e x e r c i s e s  i t s  p o w e r  o v e r  m a r r i a g e .  T h e  c o u r t  m u s t  now t e s t  t h e  

l e g a l  d e f i n i t i o n  o f  m a r r i a g e  t o  d e t e r m i n e  w h e t h e r  t h e  d e f i n i t i o n  

i t s e l f ,  t, d e f i n i t i o n  t h a t  e x c l u d e s  p e r s o n s  o f  t h e  sam e s e x  who w a n t  

t o  m a r r y ,  i s  c o n s t i t u t i o n a l .  As f u r t h e r  d i s c u s s e d  b e lo w ,  t h e  sam e 

p r i n c i p l e  t h a t  r e q u i r e s  t h e  s t a t e  t o  h a v e  a  c o m p e l l i n g  p u r p o s e  

b e f o r e  i t  c a n  d i c t a t e  c h o i c e s  r e l a t e d  t o  p e r s o n a l  a p p e a r a n c e ,  

r e q u i r e s  t h e  s t a t e  t o  h a v e  a  c o m p e l l i n g  p u r p o s e  b e f o r e  i t  c a n  

d e f i n e  m a r r i a g e  t o  e x c l u d e  p a r t n e r s  o f  t h e  sam e  s e x .

A i.. R i g h t  Xg P r i v a c Y  

A l a s k a  a m en d e d  i t s  C o n s t i t u t i o n  i n  1972  t o  e x p l i c i t l y  

g u a r a n t e e  t h e  r i g h t  t o  p r i v a c y .  A r t i c l e  I ,  S e c t i o n  22 r e a d s  i n  

p a r t :  " T h e  r i g h t  o f  t h e  p e o p l e  t o  p r i v a c y  i s  r e c o g n i z e d  a n d  s h a l l

n o t  b e  i n f r i n g e d . "  B r a u s e  a n d  D ugan  c o n t e n d  t h a t ,  i n s o f a r  a s  t h e
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a b o v e  c i t e d  s t a t u t e s  p r e v e n t  s a m e - s e x  m a r r i a g e ,  t h e y  v i o l a t e  

A l a s k a ' s  g u a r a n t e e  o f  t h e  r i g h t  t o  p r i v a c y .

B r a u s e  a n d  D ugan  c i t e  tw o  p r i m a r y  c a s e s  f o r  t h e i r  a r g u m e n t  

t h a t  a  p r o h i b i t i o n  o f  s a m e - s e x  m a r r i a g e  i m p l i c a t e s  a n  A l a s k a n ' s  

c o n s t i t u t i o n a l  r i g h t  t o  p r i v a c y .  I n  B r e e s e  v .  S m i t h . 50 1  P . 2d  159 

( A l a s k a  1 9 7 2 ) ,  t h e  A l a s k a  S u p re m e  C o u r t  i n v a l i d a t e d  a  h i g h  s c h o o l  

h a i r  l e n g t h  l i m i t a t i o n  a n d  s t a t e d  t h a u  t h e  c o r e  o f  t h e  c o n c e p t  o f  

l i b e r t y  i s  t h e  r i g h t  t o  c o n t r o l  o n e ' s  p e r s o n a l  a p p e a r a n c e  o r ,  m ore  

b r o a d l y ,  t h e  r i g h t  t o  b e  l e t  a l o n e .  50 1  P . 2 d  a t  1 6 6 - 6 7 .  B e c a u s e  

t h e  h a i r  l e n g t h  r e q u i r e m e n t  i m p l i c a t e d  s u c h  a n  i m p o r t a n t  r i g h t ,  t h e  

S u p r e m e  C o u r t  r e q u i r e d  t h e  s c h o o l  t o  show  a  c o m p e l l i n g  i n t e r e s t  f o r  

i t s  e x i s t e n c e .  When t h e  s c h o o l  w a s  u n a b l e  t o  d o  s o ,  t h e  l i m i t a t i o n  

w as  s t r u c k  do w n .

S e c o n d l y ,  B r a u s e  a n d  D ugan  c i t e  R a v i n  v .  S t a t e . 537 P . 2d  494 

( A l a s k a  1 9 7 4 ) .  T he  c o u r t  i n  :* a v in  r e c o g n i z e d  a  f u n d a m e n t a l  r i g h t  

t o  p r i v a c y  i n  o n e ' s  home a m i  d e c l a r e d  u n c o n s t i t u t i o n a l  a  s t a t e  

s t a t u t e  t h a t  p r o h i b i t e d  m a r i j u a n a  p o s s e s s i o n  b y  a n  a d u l t  f o r  

p e r s o n a l  u s e  i n  t h e  hom e .

T h e  p l a i n t i f f s '  c o n t e n t i o n  t h a t  t h e i r  p r i v a c y  i s  v i o l a t e d  by  

a  r e f u s a l  o f  t h e  S t a t e  o f  A l a s k a  t o  r e c o g n i z e  a n d  a l l o w  t h e i r  

m a r r i a g e  may n o t  i n s t i n c t i v e l y  c o n f o r m  t o  common c o n n o t a t i o n s  o f  

p r i v a c y ,  s i n c e ,  a f t e r  a l l ,  t h e y  s e e k  p u b l i c  r e c o g n i t i o n  o f  a  s a m e -  

s e x  m a r r i a g e .  P r i v a c y  i s  com m only  u n d e r s t o o d  t o  m ean s e c l u s i o n ,  

s e c r e c y ,  o r  b e i n g  l e f t  t o  o n e ' s  p e r s o n a l  a f f a i r s .  T h e s e  

c o n n o t a t i o n s  o f  p r i v a c y  may s e e m  t o  m ake p l a i n t i f f s '  c l a i m  o f  

v i o l a t i o n  o f  p r i v a c y  s e l f - d e f e a t i n g ,  a s  t h e  m a k in g  p u b l i c  o f  a
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r e l a t i o n s h i p  i s  n o t  w h a t  o n e  t h i n k s  o f  a s  t h e  r i g h t  t o  b e  l e t  

a l o n e .  H e re  B r a u s e  a n d  D ugan  c l a i m  a  r i g h t  t o  s t a t e  r e c o g n i t i o n  

o f  t h e i r  r e l a t i o n s h i p .  W hat t h e y  s e e k  i s  c l e a r l y  a  p u b l i c  a c t  a n d  

i m p o r t a n t  f o r  i t s  p u b l i c  n a t u r e  a s  much a s  f o r  t h e  o t h e r  l e g a l  

c o n s e q u e n c e s  w h i c h  a t t e n d  i t .

G r i s w o l d  v .  C o n n e c t i c u t . 3 61  U .S .  479 ( 1 9 6 5 ) ,  d e m o n s t r a t e s  

how g o v e r n m e n t  r e g u l a t i o n  c a n  i n t r u d e  i m p r o p e r l y  i n t o  t h e  p e r s o n a l  

z o n e  o f  i n t i m a c y  p r o t e c t e d  b y  p r i v a c y .  T h e r e  t h e  S u p re m e  C o u r t  

f o u n d  t h a t  t h e  s t a t e ' s  p r o h i b i t i o n  o f  t h e  d i s t r i b u t i o n  o f  

i n f o r m a t i o n  r e g a r d i n g  c o n t r a c e p t i v e s  i n t e r f e r e d  w i t h  t h e  r i g h t  o f  

m a r i t a l  p a r t n e r s  t o  m ake i n t i m a t e  p e r s o n a l  d e c i s i o n s  a b o u t  

c o n c e i v i n g  c h i l d r e n  a n d  p r a c t i c i n g  b i r t h  c o n t r o l .  T he  C o u r t  s t r u c k  

dow n t h e  la w  f o r  b e i n g  a n  i m p e r m i s s i b l e  e n c r o a c h m e n t  o n  t h e  r i g h t  

t o  p r i v a c y .  H o w e v e r ,  i n  A l a s k a ,  t h e  h i s t o r y  o f  t h e  c a s e s  

i n t e r p r e t i n g  t h e  r i g h t  t o  p r i v a c y  d e m o n s t r a t e  t h a t  v e r y  p u b l i c  

c o n d u c t  may a l s o  b e  p r o t e c t e d  b y  t h e  r i g h t  t o  p r i v a c y ,  a n d  t h a t  t h e  

r i g h t  t o  p r i v a c y  r e a c h e s  b e y o n d  s i m p l e  p r o t e c t i o n  f ro m  g o v e r n m e n t  

i n t r u s i o n  i n t o  o n e ' s  i n t i m a t e  a f f a i r s ,

B r e e s e  i s  a n  e x a m p l e  o f  how g o v e r n m e n t  r e g u l a t i o n  i m p r o p e r l y  

e n c r o a c h e d  o n  t h e  e x e r c i s e  o f  t h e  r i g h t  t o  p r i v a c y  a n d  t h e  p u b l i c  

r a m i f i c a t i o n *  o f  t h a t  r i g h t .  T h e  C o u r t  h e l d  t h a t  h a i r  l e n g t h  

r e q u i r e m e n t *  o f  a  p u b l i c  s c h o o l  i n t e r f e r e d  w i t h  t h e  f u n d a m e n t a l  

r i g h t  o f  t h e  s t u d e n t  t o  d e t e r m i n e  h i s  own p e r s o n a l  a p p e a r a n c e .  

A c c o r d i n g  t o  t h *  C o u r t ,  t h e  g o v e r n m e n t  c o u l d  n o t  i n t e r f e r e  w i t h  t h e  

f u n d a m e n t a l  r i g h t  t o  d e t e r m i n e  o n e ' s  p e r s o n a l  a p p e a r a n c e  -  a  r i g h t  

p r o t e c t e d  b y  p r i v a c y  -  w i t h o u t  d e m o n s t r a t i n g  a  c o m p e l l i n g  s t a t e
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i n t e r e s t .  T h o u g h  how o n e  l o o k s  i s  a  v e r y  p u b l i c  r a c t ,  t h e  d e c i s i o n  

a b o u t  o n e ' s  p e r s o n a l  a p p e a r a n c e  i s  p e r s o n a l ,  a n d  t h e r e f o r e  

p r o t e c t e d  b y  t h e  r i g h t  t o  p r i v a c y .

A t  s t a k e  h e r e  i s  w h e t h e r  s a m e - s e x  m a r r i a g e  c a n  b e  d e n i e d  by  

t h e  s t a t e  w i t h o u t  v i o l a t i n g  f u n d a m e n t a l  r i g h t s ,  i n c l u d i n g  t h e  

f u n d a m e n t a l  r i g h t  t o  p r i v a c y .  I t  i s  u n d i s p u t e d  t h a t  m a r r i a g e  

b e t w e e n  p e r s o n s  o f  o p p o s i t e  g e n d e r  i s  a  f u n d a m e n t a l  r i g h t .  See. 

e » q « , S r i s w o l d ; L o v i n g  v .  V i r g i n i a .  388 U .S .  1 ( 1 9 6 7 ) .  T he

q u e s t i o n  p r e s e n t e d  b y  t h i s  c a s e  i s  w h e t h e r  t h e  p e r s o n a l  d e c i s i o n  

b y  t h o s e  who c h o o s e  a  m a te  o f  t h e  sam e g e n d e r  w i l l  b e  r e c o g n i z e d  

a s  t h e  sam e  f u n d a m e n t a l  r i g h t .  C l e a r l y ,  t h e  r i g h t  t o  c h o o s e  o n e ' s  

l i f e  p a r t n e r  i s  q u i n t e s s e n t i a l l y  t h e  k i n d  o f  d e c i s i o n  w h i c h  o u r  

c u l t u r e  r e c o g n i z e s  a s  p e r s o n a l  a n d  i m p o r t a n t .  T h o u g h  t h e  c h o i c e  

o f  a  p a r t n e r  i s  n o t  l e f t  t o  t h e  i n d i v i d u a l  i n  som e c u l t u r e s ,  i n  

o u r s  i t  L i  n o  o n e  e l s e ' s  t o  m a k e .  I n d e e d ,  t h e  m a r r i a g e  l i c e n s e  

a n d  t h e  m a r r i a g e  c e r e m o n y  t h e m s e l v e s  m ake c l e a r  t h a t  t h i s  m u s t  b e  

a  c h o i c e  f r e e l y  m ade b y  t h e  i n d i v i d u a l .  C e r t a i n l y  t h e  c h o i c e  o f  

a  l i f e  p a r t n e r  i s  a s  i m p o r t a n t  a n d  p e r s o n a l  a s  t h e  c h o i c e s  i n v o l v e d  

i n  d e t e r m i n i n g  o n e ' s  p e r s o n a l  a p p e a r a n c e .

When t h e  S u p re m e  C o u r t  o f  H a w a i i  i n  B a e h r  v ^  L e w in . .,52 P . 2d 

44 ( H a w a i i  1 9 9 3 ) ,  a d d r e s s e d  s a m e - s e x  m a r r i a g e ,  i t  n o t e d  t h a t :

[W ]e d o  n o t  b e l i e v e  t h a t  a  r i g h t  t o  sam e  s e x  
m a r r i a g o  i s  s o  r o o t e d  i n  t h e  t r a d i t i o n s  a n d  
c o l l e c t i v e  c o n s c i e n c e  o f  o u r  p e o p l e  t h a t  
f a i l u r e  t o  r e c o g n i z e  i t  w o u ld  v i o l a t e  t h e  
f u n d a m e n t a l  p r i n c i p l e s  o f  l i b e r t y  a n d  j u s t i c e  
w h i c h  l i e  a t  t h e  b a s e  o f  a l l  o u r  c i v i l  a n d  
p o l i t i c a l  i n s t i t u t i o n s  . . .

3 5 2  P . 2 d  a t  5 7
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T h e  H a w a i i  c o u r t  c o u l d  r e a c h  s u c h  a  c o n c l u s i o n  b e c a u s e  o f  t n e  

q u e s t i o n  i t  c h o s e  t o  a s k .  I t  i s  s e l f - e v i d e n t  t h a t  s a m e - s e x  

m n r r i a g e  i s  n o t  " a c c e p t e d "  o r  " r o o t e d  i n  t h e  t r a d i t i o n s  a n d  

c o l l e c t i v e  c o n s c i e n c e "  o f  t h e  p e o p l e .  W ere t h i s  n o t  t h e  c a s e ,  

B r a u s e  a n d  D ug an  a n d  t h e  p l a i n t i f f s  i n  B a e h r  w o u ld  n o t  h a v e  h a d  t o  

f i l e  c o m p l a i n t s  s e e k i n g  p r e c i s e l y  t h i s  r i g h t .  T h e  r e l e v a n t  

q u e s t i o n  i s  n o t  w h e t h e r  s a m e - s e x  m a r r i a g e  i s  s o  r o o t e d  i n  o u r  

t r a d i t i o n s  t h a t  i t  i s  a  f u n d a m e n t a l  r i g h t ,  b u t  w h e t h e r  t h e  f r e e d o m  

t o  c h o o s e  o n e ' s  own l i f e  p a r t n e r  i s  s o  r o o t e d  i n  o u r  t r a d i t i o n s .

H e r e  t h e  c o u r t  f i n d s  t h a t  t h e  c h o i c e  o f  a  l i f e  p a r t n e r  i s  

p e r s o n a l ,  i n t i m a t e ,  a n d  s u b j e c t  t o  t h e  p r o t e c t i o n  o f  t h e  r i g h t  t o  

p r i v a c y .  F a i l u r e  o f  t h e  s t a t e  t o  p r o v i d e  p u b l i c  r e c o g n i t i o n  o f  

t h a t  p r i v a t e  c h o i c e ,  w h e t h e r  i t  i s  t h e  c h o i c e  o f  a  l i f e  p a r t n e r  o f  

t h e  o p p o s i t e  s e x  o r  o f  t h e  s am e  s e x ,  i s  a n a l o g o u s  t o  t h e  

u n w i l l i n g n e s s  o f  t h e  s c h o o l  i n  B r e e s e  t o  a l l o w  t h e  p r e s e n c e  o f  a

s t u d e n t  who m ade a  p e r s o n a l  c h o i c e  t o  w e a r  l o n g  h a i r .

G o v e r n m e n t  i n t r u s i o n  i n t o  t h e  c h o i c e  o f  a  l i f e  p a r t n e r  

e n c r o a c h e s  o n  t h e  i n t i m a t e  p e r s o n a l  d e c i s i o n s  o f  t h e  i n d i v i d u a l .  

T h i s  t h e  C o n s t i t u t i o n  d o e s  n o t  a l l o w  u n l e s s  t h e  s t a t e  c a n  show  a 

c o m p e l l i n g  i n t e r e s t  " n e c e s s i t a t i n g  t h e  a b r i d g m e n t  o f  t h e  . . .

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t . "  B r e e s e  a t . 5 u l  P . 2d  a t  1 7 0 .

B. E q u a l  P r o t e c t i o n  

B r a u s e  a n d  D ug an  a l s o  a s s e r t  t h a t  t h e  r e l e v a n t  s t a t u t e s  d e n y  

th e m  t h e i r  r i g h t s  a s  A l a s k a n s  t o  e q u a l  p r o t e c t i o n  u n d e r  t h e  l a w s .  

A r t i c l e  I ,  S e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s :
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I n h e r e n t  R i g h t s .  T h i s  c o n s t i t u t i o n  i s  
d e d i c a t e d  t o  t h e  p r i n c i p l e s  t h a t  a l l  p e r s o n s  
h a v e  a  n a t u r a l  r i g h t  t o  l i f e ,  l i b e r t y ,  t h e  
p u r s u i t  o f  h a p p i n e s s ,  a n d  t h e  e n j o y m e n t  o f  t h e  
r e w a r d s  o f  t h e i r  own i n d u s t r y ;  t h a t  a l l  
p e r s o n a  a r e  e q u a l  a n d  e n t i t l e d  t o  e q u a l  r i g h t ,  
o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  l a w ;  
a n d  t h a t  a l l  p e r s o n s  h a v e  c o r r e s p o n d i n g  
o b l i g a t i o n s  t o  t h e  p e o p l e  a n d  t o  t h e  S t a t e .

A r t i c l e  I ,  S e c t i o n  3 g o e s  on  t o  p r o h i b i t  t h e  d e n i a l  o f  c i v i l

r i g h t s  o n  t h e  b a s i s  o f  c e r t a i n  c l a s s i f i c a t i o n s :

C i v i l  R i g h t s .  No p e r s o n  i s  t o  b e  d e n i e d  t h e  
e n j o y m e n t  o f  a n y  c i v i l  o r  p o l i t i c a l  r i g h t  
b e c a u s e  o f  r a c e ,  c o l o r ,  c r e e d ,  s e x  o r  n a t i o n a l  
o r i g i n .

W h e th e r  a  l a w  v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  g u a r a n t e e s  o f  t h e

A l a s k a  C o n s t i t u t i o n  i s  d e t e r m i n e d  b y  u s i n g  t h e  " s l i d i n g  s c a l e "  t e s t

e x p l a i n e d  i n  S t a t e  D e p * t  o f  R e v e n u e  v .  C o s i o . 858  P . 2d  6 2 1 ,  629

( A l a s k a  1 9 9 3 ) :

(W ]e a p p l y  a  s l i d i n g  s c a l e  u n d e r  w h ic h  t h e  
a p p l i c a b l e  s t a n d a r d  o f  r e v i e w  f o r  a  g i v e n  c a s e  
i s  t o  b e  d e t e r m i n e d  by  t h e  i m p o r t a n c e  o f  t h e  
i n d i v i d u a l  r i g h t  a s s e r t e d  a n d  b y  t h e  d e g r e e  o f  
s u s p i c i o n  w i t h  w h ic h  we v ie w  t h e  r e s u l t a n t  
c l a s s i f i c a t i o n  s c h e m e .  As t h e  r i g h t  a s s e r t e d  
b e c o m e s  m o re  f u n d a m e n t a l  o r  t h e  c l a s s i f i c a t i o n  
s c h e m e  e m p lo y e d  b e c o m e s  m o re  c o n s t i t u t i o n a l l y  
s u s p e c t ,  t h e  c h a l l e n g e d  la w  i s  s u b j e c t e d  t o  
m o re  r i g o r o u s  s c r u t i n y  a t  a  m o re  e l e v a t e d  . 
p o s i t i o n  o n  o u r  s l i d i n g  s c a l e .

[ C i t a t i o n s  o m i t t e d J ,

B r e u s *  a n d  D ugan  a r g u e  t h a t  t h e  s t a t u t e s  p r o h i b i t i n g  s a m e -
i

s e x  m a r r £ $ g » s h o u l d ' b e  a t  t h e  h i g h e s t  e n d  o f  t h e  s l i d i n g  s c a l e ,  a n d  

t h e r e f o r e  r e q u i r e  t h e  m o s t  r i g o r o u s  s c r u t i n y ,  b e c a u s e  t h e y  

i m p l i c a t e  t h e  f u n d a m e n t a l  r i g h t  t o  m a r r y  a n d  b e c a u s e  t h e  

c l a s s i f i c a t i o n  s c h e m e  i s  b a s e d  on  s e x .
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L . _  T h e  F u n d a m e n t a l  R i g h t  .to. C h o o se  One '.s  L i f e  P a r t n e r

T h a r®  i s  n o  d i s p u t e  t h a t  t h e  r i g h t  t o  n id r r y  i s  r e c o g n i z e d  a s

f u n d a m e n t a l .  T o d a y  t h e  c o u r t  h a s  r e c o g n i z e d  t h a t  t h e  p e r s o n a l

c h o i c e  o f  a  l i f e  p a r t n e r  i s  f u n d a m e n t a l  a n d  t h a t  s u c h  a  c h o i c e  may

i n c l u d e  p e r s o n s  o f  t h e  sam e  s e x .  When t h e  U n i t e d  S t a t e s  S u p rem e

C o u r t  f i r s t  c h a r a c t e r i z e d  t h e  r i g h t  t o  m a r r y  a s  f u n d a m e n t a l  i n

S k i n n e r  v .  O k la h o m a  e x  r e l .  W i l l i a m s o n .  316  U .S .  535 ( 1 9 4 2 ) ,  i t

l i n k e d  t h e  r i g h t  t o  m a r r y  t o  t h e  r i g h t  t o  p r o c r e a t e ,  b e i n g  f a c e d ,

a s  i t  w a s ,  w i t h  a  c a s e  i n v o l v i n g  t h e  s t e r i l i z a t i o n  o f  p r i s o n e r s .

S i m i l a r l y ,  i n  Z a b l o c k i  v .  R e d h a i l . 434 U .S .  374  ( 1 9 7 7 ) ,  t h e  c o u r t

w a s  f a c e d  w i t h  a  l a w  t h a t  r e q u i r e d  a  m a r r i a g e  a p p l i c a n t  t o  p r o v e

h e  w a s  u p  t o  d a t e  o n  h i s  c h i l d  s u p p o r t  f o r  c h i l d r e n  o f  h i s  p r e v i o u s

m a r r i a g e  b e f o r e  h e  c o u l d  o b t a i n  a  m a r r i a g e  l i c e n s e .  T h e  c o u r t

f o c u s e d  o n  t h e  d e c i s i o n  t o  m a r r y  a n d  h a v e  c h i l d r e n  a s  d e s e r v i n g  o f

a t  l e a s t  t h e  p r o t e c t i o n  a l l o w e d  a woman i n  d e c i d i n g  w h e t h e r  t o  se e k

a n  a b o r t i o n  o r  t o  r a i s e  a  c h i l d  i n  i l l e g i t i m a c y :

S u r e l y ,  a  d e c i s i o n  t o  m a r r y  a n d  r a i s e  a  c h i l d  
i n  a  t r a d i t i o n a l  f a m i l y  s e t t i n g  m u s t  r e c e i v e  
e q u i v a l e n t  p r o t e c t i o n .

434 U .S .  a t  3 8 5 .

T h e  c o u r t  t h u s  r e c o g n i z e s  t h a t  p r o c r e a t i o n  h a s  b e e n  a n  

i m p o r t a n t *  p e r t  o f  t h e  U .S .  S u p rem e  C o u r t ' s  d e c i s i o n s  t h a t  h a v e  

f o u n d  t h * -  r i g h t  t o  m a r r y  f u n d a m e n t a l .  H o w e v e r ,  j u s t  a s  t h e  

" d e c i s i o n  t o  m a r r y  a n d  r a i s e  a  c h i l d  i n  a  t r a d i t i o n a l  f a m i l y  

s e t t i n g "  i s  c o n s t i t u t i o n a l l y  p r o t e c t e d  a s  a  f u n d a m e n t a l  r i g h t ,  s o  

t o o  s h o u l d  t h e  d e c i s i o n  t o  c h o o s e  o n e ' s  l i f e  p a r t n e r  a n d  h a v e  a 

r e c o g n i z e d  n o n t r a d i t i o n a l  f a m i l y  b e  c o n s t i t u t i o n a l l y  p r o t e c t e d .
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I t  i s  t h e  d e c i s i o n  i t s e l f  t h a t  i s  f u n d a m e n t a l ,  w h e t h e r  t h e  d e c i s i o n  

r e s u l t s  i n  a  t r a d i t i o n a l  c h o i c e  o r  t h e  n o n t r a d i t i o n a l  c h o i c e  B r a u s e  

a n d  D ugan  s e e k  t o  h a v e  r e c o g n i z e d .  T h e  sam e  c o n s t i t u t i o n  p r o t e c t s  

b o t h .

T h u s ,  t o d a y ' s  d e c i s i o n  f i n d s  a  p e r s o n ' s  c h o i c e  o f  l i f e  p a r t n e r  

t o  b e  a  f u n d a m e n t a l  r i g h t .  T h e  c o n s e q u e n c e  o f  t h i s  d e c i s i o n  i 3  

t h a t  a n y  l i m i t a t i o n s  o n  t h i s  r i g h t  a r e  s u b j e c t  t o  t h e  s t r i c t  

s c r u t i n y  s t a n d a r d  e s t a b l i s h e d  b y  t h e  A l a s k a  S u p re m e  C o u r t .

T h e  c o u r t ,  h a v i n g  f o u n d  t h e  d e c i s i o n  t o  c h o o s e  o n e ' s  l i f e  

p a r t n e r  t o  b e  a  f u n d a m e n t a l  r i g h t ,  h a s  c o n c l u d e d  t h a t  t h e  s t r i c t  

s c r u t i n y  t e s t  a p p l i c a b l e  t o  f u n d a m e n t a l  r i g h t s  a p p l i e s  t o  i t s  

r e v i e w  o f  t h e  S t a t e ' s  p r o h i b i t i o n  o f  s a m e - s e x  m a r r i a g e s .

W ere  t h e  r i g h t  t o  c h o o s e  o n e ' s  l i f e  p a r t n e r  n o t  f u n d a m e n t a l ,  

t h e  c o u r t  w o u ld  n e e d  t o  d e t e r m i n e  w h e t h e r  t h e  C ode  r a i s e d  

c l a s s i f i c a t i o n  i s s u e s .  W ere t h i s  i s s u e  n o t  m o o t ,  t h e  c o u r t  w o u ld  

f i n d  t h a t  t h e  s p e c i f i c  p r o h i b i t i o n  o f  s a m e - s e x  m a r r i a g e  d o e s  

i m p l i c a t e  t h e  C o n s t i t u t i o n ' s  p r o h i b i t i o n  o f  c l a s s i f i c a t i o n s  b a s e d  

o n  s e x  o r  g e n d e r ,  a n d  t h e  s t a t e  w o u ld  t h e n  b e  r e q u i r e d  t o  m e e t  t h e  

i n t e r m e d i a t e  l e v e l  o f  s c r u t i n y  g e n e r a l l y  a p p l i e d  t o  s u c h  

c l a s s i f i c a t i o n s *  T h a t  t h i s  i s  a  s e x - b a s e d  c l a s s i f i c a t i o n  c a n  

r e a d i l y  b » d e m o n s t r a t e d :  i f  t w i n s ,  o n e  m a le  a n d  o n e  f e m a l e ,  b o t h

w i s h e d  t o '  a a r r y  a  woman a n d  o t h e r w i s e  m e t  a l l  o f  t h e  C o d e ' s  

r e q u i r e m e n t s ,  o n l y  g e n d e r  p r e v e n t s  t h e  t w i n  s i s t e r  f r o m  m a r r y i n g  

u n d e r  t h e  p r e s e n t  l a w .  S e x - b a s e d  c l a s s i f i c a t i o n  c a n  h a r d l y  b e  m o re  

o b v i o u s .

2 ,  C l a s s i f i c a t i o n  B a s e d  o n  S e x
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£ f  ELUSION

H a v i n g  f o u n d  t h a t  t h e  M a r r i a g a  c o d e  i m p l i c a t e s  c o n s t i t u t i o n a l  

p r o v i s i o n s ,  t h e  c o u r t  g r a n t s  t h e  p l a i n t i f f s '  m o t i o n  f o r  sum m ary  

j u d g m e n t .  T h e  s t a t e ' s  m o t i o n  f o r  sum m ary  j u d g m e n t  i s  d e n i e d .

T h e  p a r t i e s  a r e  d i r e c t e d  t o  s e t  n e c e s s a r y  f u r t h e r  h e a r i n g s  t o  

d e t e r m i n e  w h e t h e r  a  c o m p e l l i n g  s t a t e  i n t e r e s t  c a n  b e  sho w n  f o r  t h e  

b a n  o n  s a m e - s e x  m a r r i a g e  f o u n d  i n  t h e  A l a s k a  M a r r i a g e  C o d e .

I T  I S  SO ORDERED.

PErfck A. MICHALSKI 
S u p e r i o r  C o u r t  J u d g e

I  c t r t i f y  t  on*

aa i .  _ ;h
fo llo w in g  At

of t f i i  TSSVm wim 
:h o f  Chm 

g A t t h e i r
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S JR  4 2  T E S T IM O N Y  

H O U S E  F IN A N C E  C O M M IT T E E  

M a y ,  1 9 9 8

M y  n a m e  Is  M a r s h a  B u c k  a n d  I a m  h e r e  t o  a s k  y o u  t o  O P P O S E  S J R  4 2 .  I a m  

t h e  c o - c h a i r  o f  P F L A G  J u n e a u .  P F L A G  s t a n d s  f o r  P a r e n t s ,  F a m i l ie s ,  a n d  

F r ie n d s  o f  L e s b ia n s  a n d  G a y s .  T h e r e  a r e  f o u r  a c t i v e  a n d  g r o w i n g  P F L A G  

c h a p t e r s  h e r e  in  A la s k a .  I a m  i n v o l v e d  in  P F L A G  b e c a u s e  I h a v e  a  v e r y  

w o n d e r f u l ,  v e r y  b r i g h t  b i s e x u a l  d a u g h t e r .

M y  d a u g h t e r ,  L y s ,  is  a  f o o d s  m ic r o b i o l o g i s t .  S h e  g r a d u a t e d  f r o m  C h u g ia k  

H ig h  S c h o o l  u p  in  E a g le  R iv e r  a s  s a l u t a t o r i a n  o f  h e r  c l a s s .  S h e  m e t  h e r  

p a r t n e r ,  L i z ,  w h e n  s h e  w a s  a t  O k la h o m a  S t a t e  f i n i s h i n g  h e r  m a s t e r s  

d e g r e e .  W e  c o u ld  n o t  h a v e  w is h e d  f o r  a  b e t t e r  s p o u s e  f o r  o u r  d a u g h t e r .

L iz  is  a ls o  b r i g h t  a n d  t a l e n t e d .  S h e  is  a p l a n t  g e n e t i c i s t ,  a  m u s i c i a n ,  a n d  

s h e  m a k e s  g o r g e o u s  q u i l t s .  L y s  a n d  L iz  a r e  r e s p o n s ib l e  w o m e n ,  a c t i v e  

c h u r c h  m e m b e r s  - -  y o u r  i d e a l  c i t i z e n s .

L y s  a n d  L iz  h a v e  d o n e  n o t h i n g  t o  d e s e r v e  h a t e f u l  n a m e  c a l l i n g .  T h e y  h a v e  

d o n e  n o t h i n g  t o  w a r r a n t  t h e  p o s s i b i l i t y  t h a t  t h e y  c o u l d  lo s e  t h e i r  j o b s  

w i t h o u t  r e c o u r s e  t o  t h e  la w .  T h e y  h a v e  d o n e  n o t h i n g  t o  d e s e r v e  t h e  f a c t  

t h a t  n e i t h e r  o f  t h e m  c a n  g e t  h e a l t h  b e n e f i t s  f r o m  t h e i r  j o b s  t h a t  c o v e r  

t h e m  b o t h .  T h e y  h a v e  d o n e  n o t h i n g  t o  d e s e r v e  a l l  t h e  l e g a l  h a s s le  a n d  IR S  

h a s s le  t h e y  a r e  g o i n g  t h r o u g h  r i g h t  n o w  s i m p l y  b e c a u s e  t h e y  a r e  b u y in g  

t h e i r  f i r s t  h o m e  t o g e t h e r .  T h e y  h a v e  d o n e  n o t h i n g  t o  d e s e r v e  r e m o v a l  o f  

t h e i r  b a s i c  r i g h t s  u n d e r  t h e  c o n s t i t u t i o n ,  s u c h  a s  S J R  4 2  p r o p o s e s .

A la s k a n s  d o n ’ t  n e e d  t o  s u p p o r t  s a m e  s e x  m a m a g e  t o  b e  a b le  t o  s e e  

d i s c r i m i n a t i o n  w h e n  i t  s t a r e s  u s  in  t h e  f a c e .  A la s k a n s  d o n ’ t  n e e d  t o  

s u p p o r t  s a m e  s e x  m a r r i a g e  t o  b e  a b le  t o  u n d e r s t a n d  t h a t  L y s  a n d  L iz  w i l l  

b e  h u r t  b y  t h e  d i v i s i v e n e s s  a n d  h a t e f u l  r h e t o r i c  t h a t  w i l l  o c c u r  in  o u r  

g r e a t  s t a t e  i f  S J R  4 2  e n d s  u p  a s  a  b a l l o t  m e a s u r e .  M y  w o n d e r f u l  d a u g h t e r  

d o e s n ’ t  d e s e r v e  w h a t  y o u  a r e  d o in g  t o  h e r  i f  y o u  p a s s  t h i s  r e s o l u t i o n  a lo n g .  

A n d  t o  b e  h o n e s t ,  I d o n ’ t  t h i n k  y o u  d e r ^ t  n e e d  o r  w a n t  a l l  t h e  h e a t e d  d e b a t e  

t h i s  r e s o l u t i o n  is  g o i n g  t o  c o n t i n u e  t o  c a u s e  y o u  i f  i t  is  n o t  s t o p p e d .

P le a s e  d o  n o t  s e n d  S J R  4 2  o u t  o f  t h i s  c o m m i t s
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✓V ̂  , ĉ X ^ - 2 l  c L l^ A r t G u J W —

u j7 L  ^ t c Y v ^ C i ^  ^ L s S & \u \  .• 'U < ^ K lX  C . C -Vu^-A-

S V  , ,
4  Q Z 'V * -  y !J a J ' C iA <  - » v u

^ ( X A ^ L  J p & -C & < - A ^ jJ jb J z L ) j ^ '-J L S s - -  - £ * £ < x '  •

%  - . C t r n ^  / < \  ^ c U < H v — e - k £  * ( A - ^  C ij iC d c A L

Ia L L ^  / t \  *

X i y A -  4  .U * V K -  , -€■ C iC ^  A - L « L ^ u  O i L ^ x ^ V ^ i

7



T h e  A l a s k a  S t a t e  L e g i s la tu r e  is considering an amendment to the Alaska Constitution, titled 
Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition of same-sex marriages. We 
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe tire proposed 
amendment would undermine the state constitution's guarantee of equal rights and opportunities for all 
Alaskans. We, the undersigned, urge all Alaska state legislators to vote against SJR 42.

F a i r b a n k s ,  f \ K ,  p ( T )

S i g n a t u r e Printed Name Mailing A d d r e s s Phone E-inall a d d r e s s
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T h e  A la s k a  S t a t e  L e g i s la t u r e  is considering an amendment to the Alaska Constitution, titled 
Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition o f  same-sex marriages. We 
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed 
amendment would undermine the state constitution's guarantee o f equal rights and opportunities for all 
Alaskans. W e, the undersigned, urge all A laska s ta te  legislators to vote against SJR  42.

H l i z j n

Fairbanks, p {[)

Signature Printed Name Mailing Address PJiono E-inall address
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T h e  A la s k a  S ta te  L e g i s la t u r e  is considering an amendment to the Alaska Constitution, titled 
Senate Jo in t Resolution 42 (SJR 42), which would prohib it state recognition o f  same-sex marriages. We 
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed 
amendment would underm ine the state constitution's guarantee o f equal rights and opportunities for all 
Alaskans. We, th e undersigned, u rg e  all A laska s ta te  leg islators to  vo te aga in st S JR  42.

Fairbanks, /Ik!

Printed Name
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H l i z j n
T h e  A l a s k a  S ta te  L e g is la tu r e  is considering an amendment to the Alaska Constitution, titled 
Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition of same-sex marriages. We 
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed 
amendment would undermine the state constitution's guarantee of equal rights and opportunities for all 
Alaskans. Wc, the* undersigned, urge all Alaska state legislators to vote against SJR 42.

F a i r l a n k s ,  / \ K  j>(3)
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TtlC  A la s k a  S t a t e  L e g i s la t u r e  is considering an amendment to the Alaska Constitution, titled 
Senate Join t Resolution 42 (SJR 42), which would prohib it state recognition o f  same-sex marriages. We 
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed 
amendment would underm ine the stare constitution's guarantee o f equal rights and opportunities for all 
A laskans. W e, the undersigned , u rg e  all A laska s ta te  legislators to vo te aga in s t S JR  42.

q l i z j r i
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f h e  A la s k a  S t a t e  L e g i s la t u r e  is considering /i amendment to the Alaska Constitution, titled 

Senate Joint Resolution 42 (SJR 42), which would prohil t slate recognition o f  same-sex marriages. Wc
believe tire proposed amendment encroaches on an Alaskan's right to privacy. Wc also believe the proposed f a ’i t i a n W
am endm ent would undermine the state constitution's guarantee o f  equal rights and opportunities for all 
Alaskans. W e , the unders igned ,  u rg e  all A lask a  s ta te  legislators to vote aga ins t  S JR  42.
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The Alaska State Legislature is c o n sid e rin g  an am endm ent to the A laska C onstitu tion , titled 

Senate  Jo in t R eso lu tion  42  (S JR  42), w hich  w ould  p ro h ib it sta te  recogn ition  o f  sam e-sex  m arriages. We 
believe  the p roposed  am endm en t encroaches on an A laskan 's  right to  p rivacy . W e a lso  believe the proposed 

am en d m en t w ou ld  u n d e rm in e  the sta te  co n stitu tio n ’s g uaran tee  o f  equal rig h ts  and  o p p o rtun ities fo r  all 

A laskans. W c, th e  u n d e rs ig n e d , u rg e  a ll A la s k a  s ta te  le g is la to rs  to  v o te  a g a in s t  S J R  42.
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S en ate  Jo in t R eso lu tio n  42  (S JR  42), w hich  w o u ld  p ro h ib it sta te  recogn ition  o f  sam e-sex  m arriages. V/e ^  , ,  h - j \
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