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percent of the rate for the rest of the nation. In the period 1980-89, under 
the old, discretionary concealed handgun pcmiit law, Idaho's murder 
percentage rate had declined, staying in the twenty-eight to forty-eight 
percent range. In the two following years, the murder rate continued to 
decline, reaching nineteen percent of the United States murder rate in 1991. 
Is Ihis result just another statistical fluke of small population?

The murder decline in 1990 could be just the result of Idaho’s small 
population causing a random fall in murder rates, similar to the pattern in 
previous years. When the murder percentage rate fell again in 1991, 
however, one might suspect that progress is being made. Nevertheless, the 
199." "• suggest random variation was the explanation for the 1990 and
I9S- i declines.

/. Montana

In 1991, Montana adopted a statute similar to Idaho's. Whereas the old 
Montana law gave judges considerable discretionary authority to issue 
concealed weapon permits, the new statute was unambiguous and 
nondiscretionary: "A county sheriff shall, within 60 days after Ihe filing of 
an application, issue a permit to carry a concealed weapon lo Ihe 
applicant.’'®9

Unlike in Idaho, an applicant must be a resident for at least six months, 
be al leas', eighteen, and have some sort of state-issued picture identification 
card. The prohibited categories are similar to the other states: those 
Ineligible under state or federal law to possess a firearm, those convicted of 
a felony, those with an outstanding arrest warrant, drug addicts (including 
such determinations in civil proceedings), the "mentally ill, mentally 
defective, or mentally disabled,” those dishonorably discharged from the 
United Slates military, or those convicted in the last five years100 of 
violating Montana's statutes that prohibit carrying a concealed weapon 
while under the influence, or in a prohibited place, such as a government 
building, bank, or bar.101

Montana has an escape clause similar to that of Pennsylvania and 
Oregon. The clause allows a sheriff lo deny a permit to an applicant based 
on "reasonable cause" for concern about “Ihe peace and good order of the 
community ... ."I0J While ihe Idaho statute allows the sheriff the 
discretion to require proof of firearms competence, the Montana statute 
requires an applicant to complete any of a number of fireanns safely 
courses. The statute purposely avoids naming the NRA, by referring to "nn 
organization that uses instructors certified by a national firearms associa-

99 Mont. Code Ann. 5 45-8-32I (1993).
100. Id. § 45-8-32l(IXe).
101. W. § 45-8-327. -328.
102. Id § 45-8-321.
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tion." Also unlike the Idaho law, the Montana statute refers to the carrying 
of concealed weapons as “this privilege" rather than as a right.101

By the end of 1993, Montana had 1369 residents with carry permits.1” 
As demonstrated by graphs 17 and 18, Montana, like Idaho, has a very 
small populace with a resultant “notchy" murder percentage rate. Therefore, 
one should nol attach too much significance lo the apparent first yuar's 
murder reduction, especially since it followed 1990. a year with an 
unusually high murder rate percentage. Nonetheless, the 1991 Montana 
murder rate percentage was the low. t since 1975, and i??2's murder rate 
percentage is near the bottom of the rates for the period 1975-91.105 Only 
time will provide evidence as lo the effects of the Montana concealed 
handgun permit law.

J. Mississippi

Mississippi adopted a nondiscretionary concealed handgun law effective 
July I, 1991. The statute requires an applicant to (1) be a resident of the 
state for at least twelve months, (2) be twenty-one, (3) have no nphysical 
infirmity which prevents the safe handling of a pistol or revolver,” (4) have 
no felony conviction in the United Slates, (5) have no drug abuse problem 
(as indicate! by commitment to a treatment facility or conviction within the 
preceding three years), (6) have no mental hospital commitments in the last 
five years, (7) “not [have] been adjudicated mentally incompetent," and (8) 
not be a fugitive from justice.106 The use of discretion by the Mississippi 
Department of Public Safety in issuing a pennit is limited lo one area. If 
a person has been convicted of "one or more crimes of violence constituting 
a misdemeanor” in the preceding three years, the department is not required 
to issue a permit.107

The permit is valid for four years, and the application fee is $100. The 
renewal fee is $50. Unlike many of the other non-discretionary permit laws, 
Mississippi's law includes a long list of places where this rermit is nol 
valid: police stations, courthouses, public parks, bars, schools, and meetings 
of the Mississippi Legislature.10*

The Mississippi Department of Public Safety had issued at least 7000 
permits as of October 27, 1993.109 That means .27% of Ihe total popula-

103. Id.
104. Concealed Weapons Permits Skyrocket in Montana, GUN WEEK, Mar. 11, 1994,

al 7.
105. The commenls about declining United Stales murder rales in 1992 and Idaho's 

murder rate percentage rise apply here as well.
106. Miss. Code Ann. 5 45 09-101(2) (1993).
107. /rf § 45 09-101(3).
108. Id §4S09-I£|,I3).
109. Letter from Jim Ingram, Comm'r, Dcp't of Pub. Safety, lo Donald Newcomb
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G. West Virginia

West Virginia adopted a nondiscretionary pennit system as the result of 
its voters adding a right to keep and bear arms provision to the state 
constitution in 1986." A person charged with carrying a concealed 
weapon in violation of a state statute challenged the statute on the grounds 
that it violated the right given by the West Virginia Constitution to keep and 
bear arms. The plaintiff argued that the law gave too much discretion to 
local government to deny permits. The West Virginia Supreme Court 
agreed.**

The West Virginia legislature responded by writi tg a new concealed 
weapon permit law requiring an applicant to (1) be a U.S. citizen, (2) reside 
in the county where application was made, (3) be at least eighteen, (4) not 
be a drug or alcohol addict, (5) have no conviction of a felony or violent 
crime involving a deadly weapon, (6) be "physically and mentally competent 
to carry such a weapon,” and (7) at least for first lime applicants, complete 
one of a number of firearms safety classes.'9

The lower courts were recalcitrant in issuing permits under the new law, 
and applicants who were denied permits appealed. In In re Metheney,90 the 
West Virginr Supreme Couit of Appeals clearly specified that while a judge 
was allowed discretion in determining whether the applicant's purpose was 
actually “defense of self, family, home or state, or other lawful purpose,”91 
if the evidence showed such to be the case, the judge was obligated to issue 
a permit.”

In West Virginia, the Department of Public Safely maintains information 
on concealed weapon permits. However, the filing system "is manual at this 
time, therefore, it would be virtually impossible to compile the data 
requested."93

Because West Virginia has a small populace, even a single criminal can 
make an enormous difference in the state’s murder rate. As a result, the 
examination of the rate is inconclusive. As shown in graphs 13 and 14, the 
year the new law was passed. West Virginia experienced a dramatic increase 
in its murder rates. That increase was followed by a decline in 1990, and

87. City of Princeton v. Buckner. 377 S.E.2d 139, 14 M3 (W. V*. 1988).
88. Id it 144-45.
39. W. Va. Code Ann. f 61-7-4(a) (1992). The statute additionally requires "|l)hnl

llie applicant desires to cany such deadly weapon for the defense of self, family, home or 
stale, or other lawful purpose." Id

90. 391 S.E.2d 635 (W. Va. 1990).
91. See nrpra note 89.
92. 391 S.E.2d at 638.
93. Letter from T.A, Bamck, W. Va. Dep'l of Pub. Safely, to author Cramer (Aug.

26, 1992) (on file with author).
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increases in 1991 and 1992. The number of murders in 1989 was 121; in 
1990, 102; in 1991, 111; in 1992. 115.

H. Idaho

Idaho’s change to a nondiscretionary permit system is more complex 
than most of the other states examined. As originally adopted in 1990, Ihe 
language of the first paragraph was nearly identical to Washington’s statute, 
even to the extent of asserting that a "citizen's constitutional right to bear 
arms shall not be denied him, unless ,.. ,”9< Like the Washington statute, 
the Idaho law provided for permits for both residents and non-residents. 
(The provision for non-resident permits was removed, effective July 1, 1991. 
An amendment effective April 2, 1991, adjusted the formula used for 
allocating the license fee to the various parts of the government.)95

Even with subsequent amendments, the Idaho statute is somewhere 
between the Washington and Oregon statutes in its liberality. It denies n 
permit to non-residents, anyone ineligible to own a firearm under state or 
federal law, anyone awaiting trial on or convicted of a felony, fugitives from 
justice, drug addicts, those lacking "mental capacity” as defined by Idaho 
law, the mentr.lly ill, gravely disabled, or incapacitated, as defined by Idaho 
law, those dishonorably discharged from Ihe U.S. military, anyone convicted 
of a violent misdemeanor in the last three years, and illegal aliens.96

There is some discretion in the Idaho statute— but in such a limited way 
as to provide no real obstacle to those over twenty-one. While the first part 
of the statute declares that those under wenty-one are ineligible for a 
permit, a later part provides that a sheriff may issue a carry license to an 
applicant between eighteen and twenty-one if the sheriff feels that good 
cause exists.97 For an applicant over twenty-one, who is not in one of the 
prohibited categories listed above, the only discretionary authority available 
to the sheriff is that, "the sheriff may require the applicant to demonstrate 
familiarity with a firearm by any of the following [firearms safety classes], 
provided the applicant may select which one ... The list of available 
firearms safety classes is sufficiently broad— including any NRA firearms 
safety, training, or hunter education course— that even if a sheriff exercises 
discretion in requiring one of these courses, it provides little obstacle to 
obtaining a permit.

As is typical of stales with small populations, Idaho's murder rate is 
subject to major variations from year to year. As indicated in graphs 15 and 
16, in the late 1970s the Idaho murder rate was as high as sixty-three

94. Idaho Code Ann. 5 18-3302 (1987 & Supp. 1994).
95. Id. § 18-3302 compiler’s notes.
96. Id § 18-3302(1).
97. Id. § 18-3302(11).
98. Id. § 18-3302(13).
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lion of Ihe slate obtained a permit in a little over two years following the 
passage of Ihe new law. Like Montana, Mississippi's experience with 
nondiscretionary concealed handgun permit laws is too recent to meaningful­
ly judge the results. However, as graphs 19 and 20 indicate, one can at least 
conclude that the murder rate did not rise dramatically during the first one 
and one-half years after the passage of the new law.

K. Wyoming

Prior lo 1994, Wyoming's concealed handgun law was somewhat 
different from that of most other stales. Each county's sheriff was allowed 
to issue permits bv discretion, but such permits were often not recognized 
in other counties. As State Senator Mark Harris explained, "I tried to 
get permits from all the sheriffs along the Interstate from my home to 
Cheyenne [where the Wyoming Legislature meets] and I couldn’t.”111 As 
a result, Senator Harris introduced legislation to reform the existing 
concealed weapon law."2

Tl’-i usual provisions appear. Applicants must (I) be a resident of 
Wyoming for at least six months, (2) be at least twenty-one, (3) “not suffer 
from a physical infirmity which prevents the safe handling of a firearm," (4) 
be “not ineligible to possess a firearm" under federal law, (5) have no drug 
or alcohol abuse history, and (6) have no mental illness history. The statute 
also requires the applicant to demonstrate "familiarity with a firearm" 
through any of a wide variety of courses listed as acceptable. The Wyoming 
Attorney General’s office is responsible for issuing the permits. The only 
discretion allowed in the issuance of permits is lhal applicants may be 
rejected for pleading guilty or no contest to any misdemeanor crime of 
violence in the preceding three years.

Like that of many of the ether states, Wyoming’s law allows the sheriff 
of the applicant’s residence county to deny a permit if that sheriff believes 
"that the applicant has been or is reasonably likely to be a danger to himself 
or others, or to the community at large as a result of the applicant’s mental 
or psychological state, as demonstrated by a past pattern or practice of 
behavior .. . ." Similar to the practice in Idaho, permits may be issued to 
applicants between eighteen and twenty-one at Ihe recommendation of (he 
applicant’s sheriff.114

(Oct. 27, 1993).
110. Wyo. Stat. § 6-8-104 (1994).
111. Sen. M»rk H«rrii, telephone convention with author Cramer, Ap.il 1994.
112. Wvo. Stat. 5 6-8-104 (1994).
113. Id. § 6-8-104(b).
114. Id §6-8-104(g). (j).
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The application fee is S50 plus actual fingerprinting costs, and the 
permit is good for five years. The permit must be issued or denied within 
sixty days of application."5

Perhaps reflective of Wyoming’s experience with permits good only in 
the county of issuance, Ihe Wyoming law recognizes permits issued in other 
stales, as long as they are issued by “a state agency.”"6 It is not clear 
whether permits issued under the aul tority of a state law, even if issued by 
a county sheriff, would qualify under this provision.

L. Arizona

Although Arizona has long allowed open cany of handguns, it did not 
have even a discretionary permit system for concealed carry. In April of 
1994, a statute originally intended to prohibit the carrying of guns by minors 
was amended to create a nondiscretionary, concealed weapon permit system 
for adults. The new law requires the Department of Public Safety to issue 
a permit to anyone who is a resident of the state, at least twenty-one, not 
under indictment for and not convicted of a felony, not mentally ill or 
“adjudicated mei,tally incompetent or committed to a mental institution,” 
"not unlawfully present in the United States,” and who has completed a 
fireanns safety training prrgtm approved by the Department of Public 
Safety."7

Unlike many of the other state laws that simply required some sort of 
safety training as a condition of permit issuance, Arizona specifies what 
such training must include. The training must deal with "the lego! issues 
relating to the use of deadly force” along with the safe handling and 
maintenance of weapons."*

Permits must be issued or denied within sixty days. The pennit is good 
for four years. Unlike the other state laws examined, the application fee is 
not specified in (he statute, but is to be "determined by the director of the 
[Public Safety] department.”"’ There is neither a provision for non­
resident application for a permit, nor a recognition of out-of-state permits. 
Of course, Arizona law does allow non-residents to cany openly without 
need for a permit.

M. Tennessee

In May 1994, Tennessee passed a concealed handgun permit law that, 
while not as strong as some of the other laws considered, is nondiscre-

113. Id. J6-8-104(e). (m).
116. Id § 6-8-l04(«).
117. ARIZ. REV. STAT. ANN. § 13-3112(E) (1994).
118. Id. § 13-3112(N).
119. Id. § 13-3112(F).
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l io n a ry . The  re v ised  ve rs ion  o f  Tennessee C od e  § 3 9 -1 7 - 1 3 1 5  changes, " Ih e  
s h e r i f f  m ay issue such a p e rm it . .  lo  “ the s h e r i f f  s h a l l  issue such  a pe rm it 
. . . U n lik e  som e o f  the o the r law s exam ined , the law  does not 
e x p lic it ly  p roh ib it Ihe issuance o f  perm its to conv ic ted  fe lon s . The  law  
ra ther a llow s  the s h e r i f f  to re fu se  to issue a pe rm it i f ,  " in  the s h e r i f f 's  
o p in ion , [the app lican t] has a h is to ry  o f  in stab ility  o r  p hys ica l in f i rm ity ,"  o r  
“ poses a lik e lih o o d  o f  r isk  to Ihe pub lic  . .  . ."

T ennessee is unique am ong  ca rry  re fo rm  s tates in its re q u ir in g  an a p p li­
cant to  have lia b i li ty  insu rance o r  a surety bend  o f  at least S 5 0 .0 0 0 . T h is  
requ irem en t, a lo n g  w ith the requ ired com p le tion  o f  a tra in ing  cou rse  in 
fire a rm s , was retained from  (he p r io r law .

N. A la s k a

L ik e  A riz o n a  and W yom in g , A la ska  has lo n g  a llow e d  the op en  c a rry  o f  
handguns. In 1 9 9 4 , A la ska  passed a concea led  handgun pe rm it law  that, at 
first g lance , seem s s im ila r to  the o th e r law s exam ined . H ow ev e r, the A la ska  
ve rs ion  conta ins som e su rp rising  d iffe rences. N one th e less , it is s t i l l a 
n ond isc re tiona ry  perm it law .

T h e  qu a lific a tion s  a re qu ite s im ila r to the p re v io u s ly  e xam ined  statutes. 
The app lican t m ust be tw enty-one, "e lig ib le  to ow n  o r  possess n fire a rm  
under the law s o f  this state and under fede ra l law ,"  not c on v ic ted  o r  und e r 
ind ictm ent fo r  a fe lo n y , not convic ted o f  any o f  a n um be r o f  m isdem eano rs  
w ith in the last fiv e  years o r  cu rren tly  under ind ic tm ent fo r  a n y  o f  those  
m isdem eanors , " n o t now  su ffe r in g , and [h av in g ] not w ith in  the fiv e  y ea rs  
im m ed ia te ly  p reced ing  the app lica tion  su ffe re d "  from  m enta l illn e s s , not 
ad jud icated "m en ta lly  incapac ita ted ," and a resident o f  A la sk a . A nyon e  
c u rren t ly  in ii cou rt-o rd e red  d rug  o r  a lc oh o l p rog ram  is a ls o  p roh ib ited , as 
w e ll as anyone in such a p rog ram  w ithin the p rev iou s three y e a rs .1”

L ik e  m any o f  the o th e r states, A la sk a ’ s law  requ ires  a d em onstra tion  
o f  com petence w ith a handgun. U n lik e  the o th e r states, h ow eve r, the 
ce rtifica te  o f  com petence must sp ec ify  the "ac tion  type and c a lib e r o f  
handgun o r  handguns" w ith  which the app lican t has dem onstra ted  c om pe ­
tence. A  perm it h o ld e r m ay ca rry  a lesser c a lib e r gun o f  the sam e ac tion  
type , but not a d if fe re n t action type .1”

L i^ c  A riz o n a , A la ska  spec ifie s considerab le  deta il about the content o f  
the firea rm s sa fe ty  cou rse , in c lud ing  know ledge  o f  “ A la sk a  law  re la t ing  to

120. The slaiulc continues, "The Sheriff may, for good cnuse and in Ihe reasonable 
exc.-cise of discretion, deny a permit." TENN. CODE ANN. § 39-17-1315(bK 1) (199) & Supp. 
I99t) (emphasis added).

121. Id. $ 39-l7-l3l5(bXI)(C).
122. «.§ 39-17-13151 bX2).
123. Alaska Stat. §§ 11.61.220(b), .220(0: 18.65.705 (1994).
124. Id. § 18.65.715(a).
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firea rm s and the use o f  d e ad ly  fo rc e ." 1”  U n lik e  in a ll Ihe o th e r sta les 
exam ined , a perm it h o ld e r must dem onstrate com petence not o n ly  when 
app ly in g  fo r  a  pe rm it, but a ls o  in the tw e lve  m onths im m ed ia te ly  b e fo re  
renew ing  a p e rm it.1”

T h e  app lica  ion fee is to be based on  the actua l costs o f  p rocess ing  the 
app lica tion  fee , out not to  exceed  S I2 5  fo r  o rig in a l app lica tion  and $ 6 0  fo r  
re n ew a l.117 Pe rm its are v a lid  fo r  fiv e  years. Perm its must be issued o r  
den ied  w ith in  fifteen  days o f  the F B I p rov id ing  backg round check in fo rm a ­
tion , and the backg round check reauest to the F B I must be m ade w ith in five  
days o f  rece ip t o f  the a p p lic a t io n .11

Pe rm its a re  not v a lid  in a num ber o f  p laces that o the r states a lso  restric t: 
ja i ls ,  p o lic e  sta tions , r .ou rlh ouses . and a ir lin e  te rm ina ls . In  add ition , A la ska  
restric ts concea led  c a rry  in m any  p laces w t ere o the r states p rov id e  no  such 
re s tric tion : s ch oo l g rounds , “ a b u ild ing  housing  o n ly  state o r  fede ra l o ff ic e s  
o r  the o ff ic e s  o f  a p o lit ic a l su bd iv is ion  o f  the state ,”  “ a vesse l o f  the A la ska  
m arine  h ighw ay sys tem ," “ a fac ility  p rov id ing  serv ices to v ic tim s o f  
dom estic  v io le n c e  o r  sexua l a ssau lt ,”  fin anc ia l institu tions, and residences, 
businesses, o r  cha ritab le  o rg an iza tion s that have posted a sign p roh ib iting  
concea led  c a rry . l ‘ ,

M ost in te resting  o f  a ll is the au tho rity  g iven  to c ities to p roh ib it 
concea led  c a rry  by perm itees. T o  d o  so , how eve r, at least ten percent o f  the 
v o k r s  (a s  counted at the last regu la r e le c tion ) must petition  the c ity  to put 
the m atte r on  the next spec ia l e lec tion  b a llo t , and a m a jo rity  must vo te  to 
p roh ib it concea led  carTy .110

In  sign ing  the law , G o v e rn o r H icke l exp la ined  (hat ih e  dec is ive  fac to r 
w as the w om en  w ho  c a lle d  h is o ff ic e : "T h o se  that im pressed m s the most 
w e re  the w om en  w ho  c a lle d  and said they w o rked  late and had lo  c ross d a rk  
p a rk in g  lo ts , and w hy  c o u ld n 't they c a n y  a concea led  g u n ? "111

T he  A la sk a  law  ce rta in ly  suggests less trust in peop le  than m any o f  the 
o th e r law s exam ined . M ost ind icative o f  this lack  o f  trust is the sp ec ific  
restric tion  o f  the so rt o f  handguns that m ay be ea rned  concea led . The  law  
p roh ib its  the ca rry in g  o f  de rringe rs and "m in ia tu re  handguns.” '11 N ea r ly  
e v e ry  o th e r state a llow s  the pe rm it h o ld e r to decide what sort o f  handgun lo  
c a rry  fo r  s e lf-d e fe n se . A la ska  requ ires c a rry  guns to have trigge r guards so 
as to  reduce Ihe risk  o f  accidenta l d ischarge— a not e n tire ly  un reasonab le

125. /</.§ 18.65.715(a)(1).
126. Id. § 18.65.715(b).
127. Id § 18.65.720.
128. Id. § 18.65.700(b).
129. Id. 5 18.65.755 (Oral nolicc is sufficient for a residence.).
130. /(/§§ 18.65.780, .78:,.
131. dlnska Legalizes Concealed Guns, N.Y. TIMES, May 29, 1994, § I. al 6.
132. Alaska Stat. $ 18.65.790 (1994). The slaiulc defines miniature handguns as

handguns lacking a trigger guard and having a barrel length of 3.5 inches or less.
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requ irem en t. N on e th e less , the authors a rc  not aw are  o f  a s in g le  instance o f  
an accidenta l d ischa rg e  in v o lv in g  a derringe r o r  o th e r gun w ithou t a trig ge r 
gua rd  in the states w h ich  d o  not spec ify  which type o f  gun m ay  be ca rried .

F in a lly , a lth ough  tw o in te rnationa l ju r isd ic tio n s  have changed the ir 
handgun c a rry  law s recen tly , data from  wh ich  to d raw  an y  con c lu s ion s  about 
the e ffec ts  o f- th e s e  new  law s is unava ilab le . C itizen s  o f  L ithuan ia  and 
E ston ia  a re  n ow  a llow e d  to ow n  and c a rry  handguns fo r  p ro tec tion . T h e  
law s w ere enacted in response to the ris ing  c rim e  rates n ow  cha racte ristic  
o f  m ost o f  the fo rm e r S ov ie t repub lic s .13’

O. Analysis of Stale Homicide Data

In  the s la tes d iscussed above , the d ire  consequences p red icted  b y  the 
gun  con tro l lo b b ie s  w e re  not rea lized . T h a t the c a n y  low s appear no t to 
have  had a n o ticeab le  im pact on  the hom ic ide  rate in m ost states— F lo r id a , 
perhaps, excep ted— shou ld  not be su ip ris ing . T o  beg in  w ith , in m ost o f  the 
states s tud ied , Ihe gene ra l rise  and fa l l o f  m u rde r ra tes b e fo re  the new  law s 
to o k  e ffec t ro u g h ly  app rox im ated  the rate in the rest o f  the coun try . T h is  
s im ila r ity  suggests that changes in murder rates are  g e n e ra lly  de te rm ined  by 
n a tiona l causes.

M an y  c rim in o lo g is ts  have suggested that the state o f  the econ om y  has 
a sign ifican t im pact on  m u rde r rates, and that the m ass m ed ia 's  g lo r ific a t io n  
o f  v io le n c e  p la y s  a s ign ifican t ro le  in p rom oting  v io le n c e .1*  A lm o s t a ll 
c rim in o log is ts  ag ree  that dem ograph ics p la y  a c ru c ia l ro le  in c rim e  rates. 
F o r  exam p le , because m a les in the late teens and e a r ly  tw enties age g roups 
a re d isp rop o rt io n a te ly  in v o lv ed  in v io le n t c rim e— about f i f t y  percent o f  
m u rde re rs  a re  unde r tw en ty -five— as the percentage o f  the p opu la tion  in th is 
age g roup  increases, s o  w i ll the m u rde r ra te .” 5 O n e  m ust a ls o  recogn ize  
the d ram atic  e ffec ts  a sm a ll num ber o f  m u rde re rs  can have  in som e o f  the 
sm a lle r  states from  y e a r to year. T h e  m u rde r rates o f  W est V irg in ia , Id ah o , 
and  M on tana  a rc a ll h ig h ly  va riab le  from  y e a r to y e a r because the p o p u la ­
tion s a re  sm a ll. A  s ing le  psychopath ic c rim in a l can d ram atic a lly  ra ise  the

133. Baltics Take Up Arms, AP, Apr. I. 1994.
134. A number of studies have examined whelher and how violence in the eleclronic 

media promotes violence. Brandon Centcrwall, Television and Violence: The Scale o f the 
Problem and Where lo Go from Here, JAMA, June 10, 1992, at 3059-63; Wendy Wood el 
al.. Effects of Media Violence on Viewers' Aggression in Unconstrained Social Interaction, 
PSYCHOLOGICAL Bulletin, May 1991. at 371-83 (one orihe more detailed recent attempts
lo analyze existing stali.tical studies of Ihe efTects of television and film violence on 
children). But see Mary B. Harris, Television Viewing. Aggression, and Ethnicity, 
Psychological Reports, Feb. 1992, at 137-38 (suggesting that the link is so weak as to 
be undetectable).

135. Bureau of Justice Statistics, Report to the Nation on Crime and
JUSTICE, 543 (1994) (provides information on Ihe relationship between violent crime arrests
and offender age).
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m urde r rate one yea r, fo l low e d  by a dram atic  d rop  w hen that c rim in a l is 
caught o r  m oves on . A s a  re su lt , the data o f  the la rg e r states a re  m ore  
u se fu l fo r ju d g in g  the e ffec ts  o f  the nond isc re tiona ry  issuance law s.

W hat, i f  any , c onc lu s ion s m ay  be draw n from  the above  state-to-state 
ana ly s is?  In  F lo r id a , c a rry  r e f o m  appears to have done  som e g ood  and 
perhaps saved a num ber o f  liv es . N eve rthe less , m uch m ore  de ta iled  
statistica l ana lysis  w ou ld  be requ ired to  iso la te  w ith certa in ty the ca rry  
re fo rm  law  as a fa c to r in the h om ic id e  rate dec line . In V irg in ia , w here 
som e ju d g e s  subverted  the c le a r in tent o f  the leg is la tu re , the re fo rm  law  
appears lo  have been in e ffe c tiv e . In  G eo rg ia , w here the change resu lted 
from  on A tto rney  G en e ra l's  re in te rp reta tion  o f  the law , the evidence 
suggests that ca rry  re fo rm  m ay  have  reduced m urde r rates. T h e  W est 
V irg in ia  resu lts are in conc lu s ive . In  O regon , because the new law  took  
e ffec t w ith  m u rde r rates a lre ad y  in d ec lin e , it is im poss ib le  to  dete rm ine 
w hether o r  how  m uch Ihe new  law  con tribu ted  to that d ec lin e , lit P enn sy l­
van ia , leg a l re fo rm  m ay  a rg u ab ly  have  done  som e good  in Ph ilad e lp h ia , nnd 
apparen tly  d id  no harm  ou ts ide  o f  Ph ilad e lph ia . The  Id aho , W est V irg in ia , 
M ontana , and M iss iss ipp i re su lts  a rc  inconc lus ive .

In seve ra l o f  the s la tes , the p os itive  resu lts seem  to have been most 
d ram atic  the y e a r o f  ad op tion , w ith resu lts tapering o f f  a fte rw a rd s . Th is 
pattern m ay suggest that the p ub lic ity  about the law  e ither d iscou raged  
c rim in a ls  o r  encouraged a sh o rt burst o f  law -ab id ing  c itizens app ly in g  fo r  
perm its.

T he  m ost s ign ifican t, certa in  conc lu s ion  to be drawn is that ne ither la rge 
n o r  sm a ll states ev idence ob v io u s  long -te rm  increases in m u rde r ra tes a fte r 
passage o f  these law s. The  experience  o f  the c a n y  re fo rm  sta les p la in ly  
show s lltnt hom ic ide  ra les  w i l l not increase as a re su lt o f  c rim es com m itted  
b y  persons w ith  c a rry  perm its . C a r ry  re fo rm  leg is la t ion  m ay o r  m ay  not 
reduce the hom ic ide  rate, but re fo rm  leg is la tion  apparen tly  does nol ra ise  the 
hom ic ide  rate.

I I I .  Additiona i Carry  Reform Research

In  add ition  to the state-by-state research discussed above , tw o o the r 
research p ro jec ts  have exam ined  the im pact o f  concea led  c a n y  law s. O ne 
study (p e rfo rm ed  b y  au th o r C ram e r) lo o ked  at com para tive  data from  
C a lifo rn ia  counties. T h e  o th e r s tudy, a m aste r's thesis at a pub lic  p o lic y  
sch oo l, an a ly zed  c rim e  trends in s ix  states.

A. Effects of Different Policies Among California Counlies

T o  c a rry  a concea led  fire an n  in C a li fo rn ia  requ ires a p e rm it.” 6 Open 
ca rry  o f  a loaded  fire a rm  is p roh ib ited  in  c ities and the un inco rpo rated  parts

136. Cal. penal Code 5 12025 (Wcsi 1992 & Supp. 199̂).
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o f  m any o f  the m o re  popu la ted  c o u n tie s ." ' liv en  in Ihose  un inco rpo rated  
areas w here open  ca rry  o f  a loaded  firea rm  is le g a l, soc ia l p ressu re o r  p o lic e  
harassm ent can m ake  ca rry in g  a gun fo r  se lf-d e fen se  im prac tica l.

C oncea led  ca rry  pe rm its (C C W s ) arc issued at Ihe d isc re tion  o f  the c h ie f 
o f  p o lice  o f  a c ity  in the coun ty , o r s h e r i f f  o f  the coun ty , in w hich the 
app lican t resides. A s  lo n g  as the app licant passes the backg round  check 
p rov id ed  by  the C a li fo rn ia  Departm ent o f  Justice, a c h ie f o f  p o lic e  o r  s h e r i f f  
m ay issue a p e rm it .'” *

The  idea l test o f  how  d iffe re n t governm ent app roaches to C C W s  a ffec t 
c rim e rates w ou ld  be to contrast two counties w ith com pa rab le  p o lic in g , 
law s, and dem og raph ics , w ith the o n ly  d iffe ren ce  being that one coun ty  
issued C C W s  re a d ily  and  the o th e r did not issue them  at a ll .  Such a pe rfec t 
lest case does n o l e x is t; w hat docs exist is an eno rm ous va ria tion  in C C W  
issuance rates in C a li fo rn ia . In  som e counties , C C W s  arc n e a rly  unob ta in ­
ab le ; in o th e r coun tie s , m o re  than three percent o f  the to ta l p opu la tion  have 
such p e rm its ." '1 The  question  rem ains: Is there any ev idence to support 
Ihe notion  that w here C C W s  arc easily  ob ta ined , guns are m o re  lik e ly  to  be 
used c r im in a lly ?

B e fo re  p resen ting  the data , considera tion  sh ou ld  be g iven  to the 
c ircum stances in w h ich  ca rry in g  a handgun fo r  se lf-d e fe n se  in pub lic  m ight 
be u se fu l. T h e  m a jo r ity  o f  m urders in the Un ited States a re  u n lik e ly  to be 
prevented hy w id e r issuance o f  such pem iits . D om estic  d istu rbances turned 
le tha l u su a lly  do  not take p lace  on the streets, except as s p i llo v e r  from  a 
fight inside a p riva te  dw e llin g . The hom ic id a l attacks against w hich 
ca rry ing  a gun in pub lic  has the m ost hope o f  m ak ing  a d if fe re n c e  are those 
com m itted in the cou rse  o f  som e o ther pub lic fe lo n y  such as robb e ry , 
b u rg la ry , rape , o r  k idnapp ing .

O f  the 1 8 ,2 6 9  m u rde rs com m itted n a tion a lly  in 1988 . about nineteen 
percent were " fe lo n y  ty p e ,"  one  percent w ere  "suspected fe lo n y  typo ,”  and 
tw enty-seven percent w ere  c lassed as "U n a b le  lo  d e te rm ine "— the p o lic e  
c ith e r do  not know  w ho  did it, o r  the suspect o r  w itnesses c ou ld  not o r 
w ou ld  not e xp la in  it .140 S om e  o f  the rem ain ing  m u rde rs— "R om an tic

137. 1,1 § 12031.
138. 1,1 5 12050.
130. See in/m nolc 145.
140. Federal Bureau or Investigation, Crime in the United States, 12-33 

(1988) (hereinafter FBI) In a precise legal sense, a "felony murder” is an unintentional 
murder that occurs dining a violent felony. For example, a bank robber shools a gun into 
the ceiling in gel Ihe attention of Ihe customers of Ihe bank; the bullet strikes a chandelier
which falls on a customer and kills her. Under traditional common law rules, the bank
robber would be guilty of murder ("felony murder”) under Ihe theory that perpetrating Ihe 
violcnl felony evinced such a disregard for human life that it is fair to punish the robber for 
lire fatal, but unforeseen consequences of the robbery.

"Felony murder" is used in this Article and in FBI statistics in a broader sense to 
include all murders related to violent felonies, whether or nol intentional. For example, n
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tr ia n g le ,"  “ A rgum en t o v e r  m oney  o r  p ro p e rty ,"  “ O th e r a rgum ents,”  and 
"M isc e lla n e ou s  n o n fc lo n y  typ e "—  m igh t be p reven tab le  b y  w id e r issuance 
o f  C C W s . but o n ly  to the extent that these in v o lv e d  s ta lk ing -type  situations 
o r  con fron ta tion s  in pub lic  areas. H ow eve r, to the extent that m urders 
in v o lv ed  figh ts betw een peop le  w ho  lived  in the sam e hou seh o ld , o r  w ho 
m et in o th e r p riva te  c ircum stances , law s re la t in g  to c r r ry in g  o f  concea led  
w eapons w ou ld  have  litt le  im pact.

T h e  C a li fo rn ia  study presum es that m o re  c iv ilia n s  ca rry ing  handguns fo r 
se lf-d e fe n se  w i ll not reduce (he n o n fe lo n y  m u rd e r rate : that a ll the n o n fc lo n y  
m u rde rs  in v o lv e  figh ts inside a hom e o r  o th e r c ircum stances where handgun 
ca rry in g  w ou ld  be irre levan t. W hat is le ft  to  con sid e r is the tw enty percent 
o f  m u rde rs  that a re  fe lo n y  o r  suspected fe lo n y  m u rde rs . S om e  fe lo n y  
m u rde rs a re  s im p ly  not p reven tab le  by  a rm ed c itizens because o f  Ihe 
w eapons used. F o r  exam p le , a rson  w as Ihe m ethod  fo r  2 5 8  o f  the m urders 
com m itted  n a tion a lly  in I 9 8 8 . 141 S im ila r ly , m u rde rs com m itted  with 
po ison , e xp lo s iv es , and na rco tics w ou ld  seem  ou tside the rea lm  o f  an arm ed 
de fense so lu tion . B u t fo r  the n ine ty -seven  percent o f  fe lo n y  m u rde rs using 
d irect phys ica l fo rc e — guns, kn iv e s , c lub s , bare hands, o r  s trangu la tion ,14 
a handgun ca rried  on  the person  o f  the in tended v ic tim  o r  a fo rtu itou s 
b ystander at least has the p o te n t ia l to  save  the v ic tim .

A s w ith  m u rde r, m any rapes d o  not in v o lv e  attacks b y  to ta l strangers 
ou ts ide  the hom e. C oncea led  w eapons perm its are thus u n lik e ly  to he lp  
p reven t e ith e r incestuous rape in the h om e  o r  date rape. H ow eve r, ca rry ing  
o f  concea led  w eapons c o u ld  p o ss ib ly  h e lp  p reven t rap ists w ho  attack 
strange rs in p a rk in g  lo ts and o th e r pub lic  spaces. O f  cou rse , lo  the extent 
that m en con tinue to ob ta in  concea led  c a rry  perm its in g reate r num bers than 
w om en , the im pact on  rape w ou ld  be reduced .

The  c rim es w hich a concea led  handgun ca rried  on  pub lic  streets has »H- 
greatest po ten tia l to  p reven t a rc  ro b b e ry  and the m urders which re su lt ft _ .< 
a robb e ry . O n ly  3 3 .4 %  o f  reported  robbe rie s  in v o lv e  the use o f  a firea rm , 
so  an a rm ed po ten tia l v ic tim  stands an ex ce llen t chance o f  d e fend ing  h im se lf 
su cc e ss fu lly  in the rem a in ing  tw o -th ird s  o f  robbe rie s  in w hich the pe rpe tra ­
to r a ttem pts to use b ru te fo rce  o r  w eapons in fe r io r to a g u n .l4) A  trained 
c itizen  c ou ld  a rguab ly  p re v a il in a figh t w ith  a c rim in a l w ho had a gun, 
because u n lik e  m any tra ined c itizens , few  c rim in a ls  p ractice w ith the ir guns. 
N one th e less , the c it iz en 's  odds o f  success a re  o b v io u s ly  h ighe r when he is 
be tter-a rm ed than the attacker. In  add ition , a s ign ifican t p o rtion  o f  robberies 
take p lace  in pub lic  p laces w here the v ic tim 's  c a rry ing  a concea led  Handgun 
w ou ld  be  re levan t. In w estern  states (in c lu d in g  C a li fo rn ia ) , 4 9 . 7 .1  o f

street robbery in which the robber deliberately kills the victim in order lo eliminr witness 
would be a "felony murder" for purposes of this Article.

141. fit.
142. td.
143. Id. ot 21.
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robbe rie s  in 1988  w e re  described  by  the F B I U n ifo rm  C r im e  R epo rts  as 
"S tre e t/h ig hw ay ."144

The  fin a l c rim e  to be m easured is aggravated assau lt , a c rim e  w hich a lso  
freq u en t ly  takes p lace  out o f  d oo rs . C om e p eop le  have  lo n g  he ld  as an 
a rt ic le  o f  fa ith that the p resence o f  a gun turns a fis tfig h t in to  a gun figh t, 
and battery  in to  at least attem pted m u rde r. A cco rd in g ly , i f  the w idespread 
a v a ila b ility  o f  concea led  fire a rm s pe rm its resu lts  in an increase o f  the 
m u rd e r rate, o n e  m echan ism  m i^ .t  be b y  the e -.ca la tion  o f  the seriousness 
o f  c on flic ts  that beg in  w ith an aggravate '’  ssau lt. C o n v e rs e ly , i f  the 
w idespread ca rry in g  o f  concea led  firea rm s pi ves to  be a gene ra l deterrent 
e ffe c t to c rim e  (because  c rim in a ls  do no t know  w h ich  po ten tia l v ic tim  is 
c a n y in g  a gun ), then agg ravated  assau lt m ight be expected to  decrease .

1. I’ e rm it Issuance In C a lifo rn ia

T h e  C a li fo rn ia  D epa rtm en t o f  Justice m ain ta ins statistics on  issuance o f  
C C W s , b roken  dow n b y  the p a rticu la r p o lic e  agency issu ing  the p e n n it .145 
These statistics p rov id e  som e great su rp rises . T h e  C ity  o f  L o s  A nge les , fo r  
exam p le , w ith a lm os t 3 .5  m i ll io n  peop le , had n o  concea led  w eapons pe rm its 
outstanding in 1989 . N o te  that T ab le  I show s concea led  w eapon penn it 
figu res by  c ou n ty , no t c ity : a l l the perm its issued in L o s  A nge les  C oun ty  in 
198 9  w ere issued b y  e ith e r Ihe L o s  A nge les  S h e r i f f  s D epartm en t o r  b y  one 
o f  the o the r c ities in L o s  A nge les  C oun ty . B y  con trast, m any sm a ll 
C a lifo rn ia  c ities w ith p opu la tion s less than 1 0 ,0 0 0  had dozens o f  ou tstand ing 
C C W s .

The  study o f  the re la t ion sh ip  between C C W s  and c rim e  rates on  a coun - 
ty -by-coun ty  basis m akes sense fo r  tw o reasons. F irs t , C a li fo rn ia  law  a llow s  
a person  tn obta in  a C C W  e ither from  any po lice  c h ie f  o r  the s h e r i f f  o f  the 
coun ty  in w hich the app lican t resides. Second , few  p eop le  restric t the ir 
ac tiv itie s  to the c ity  in which they liv e . The C a li fo rn ia  s tu d y  d iv id es the 
sta te 's  fifty -e ig h t counties in to three g roups : those coun ties w here  few e r than 
one -ten th  o f  1%  o f  the popu la tion  have C C V /s ; those coun ties where .1 %  
to  1%  o f  the popu la tion  have  C C W s ; and those coun ties w here  m o re  than 
1%  o f  the popu la tion  have C C W s . A s  used here , "p op u la tio n "  m eans 
e v e ry on e  liv in g  in the coun ty , in c lud ing  la rge  num bers o f  p e op le  w ho  arc 
in e lig ib le  fo r  C C W s  because o f  age, c rim in a l h is to ry , o r  m en ta l i l ln e s s .144

T h e  firs t g roup  is com p rised  o f  n ineteen p redom inan tly  urban o r  urban 
dom inated  counties . The  num be r o f  C C W s  in these coun ties is less than

144. id. nt 19.
145. California Dep't of Justice, automated Firearms Unit Licenses to 

Carry Concealed Weapons Total (1989). This report provides oil CCW numbers 
conloined in this Article.

146. All county population figures and crime rales arc from OFFICE OF THE
California Attorney General, Criminal Justice Profile (Statewide) 23-25 (1989).
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one-ten th  o f  o n e  percent o f  the to ta l p opu la tion . In  som e  o f  these coun ties , 
a c rim in a l faces a lm os t n o  r is k  o f  a ttack ing  a le g a lly  a rm ed c iv ilia n  on  the 
street. In  S an  F ran c isco , o n ly  1 .5 p e r 1 0 0 ,0 0 0  p e o p le  have C C W s ; in L o s  
A nge les  C ou n ty , few e r than 5  p e r 1 0 0 ,0 0 0  p e op le  h ave  C C W s . S tated 
ano th e r w ay , each  o f  the fo l lo w in g  events a re  about e q u a lly  lik e ly  to o ccu r:

• A  crim inal w ill attack a Los Angeles citizen who has a pennit to 
carry a concealed weapon.

• A poker p layer w ill be dealt a straight flush in the first five 
cards.147

• A  random ly selected high school foo tba ll p laver w ill one day be 
the starting quarterback in the Super Bow l.

T hu s , w hen a c rim in a l in  L o s  A nge le s  o r  S an  F ranc isco  attacks 
som eone , that c rim in a l can e ssen tia lly  igno re  the ris k  that the v ic tim  m ay  be 
le g a lly  c a n y in g  a gun : the c rim in a l is m o re  lik e ly  to  a ttack an o ff -d u ty  o r  
p la in c lo th e s  p o lic e  o f f ic e r  than a le g a lly  a rm ed  c iv i lia n . T h is  p rob ab ility  is 
p a rt ic u la r ly  s ig n ific an t because the fi rs t  g roup  o f  com ities con ta in s fiv e - 
s ix th s o f  the s la te 's  p opu la tion . A s a re su lt , the c rim e  ra tes in these counties 
la rg e ly  d e te rm ine  the statew ide averages .

T h e  second  g roup  is  c om p rised  o f  tw en ty -tw o  coun ties , in w hich 
betw een .1 %  and 1%  o f  the p op u la tion  h e ld  a C C W  in  1 9 8 9 . P r im a ri ly  
ru ra l, s om e  o f  the  coun tie s , lik e  F re sn o  and  S on om a , have at least on e  
m ed ium -s ized  c ity . T h is  g ro u p ’ s m a jo r  v io le n t fe lo n y  ra tes w ere b e low  the 
sta tew ide average, a lthough  rape w as b a re ly  so . In  fa c t, the m u rd e r rate fo r  
th is g ro u p  was the lo w e s t  o f  a ll th ree  g roup s o f  coun ties . H ow eve r, the rate 
w as n o t m uch lo w e r than that o f  the th ird  g roup .

T h e  th ird  g rou p  is c om p rised  o f  seven teen  coun ties , in  w hich m ore  than 
one percen t o f  the  p op u la tio n  has a C C W . These  coun tie s  are p red om in a te ly  
ru ra l w ith  o n ly  a few  sm a ll c ities. M os t o f  these coun ties have  so  few  
p eop le  that c rim e  rates p e r 1 0 0 ,0 0 0  p e op le  can be som ew ha t m is lead ing . 
F o r  e x am p le , a s in g le  m u rd e r can m ake  a coun ty  o f  3 6 0 0  p e op le  appear 
a rt i f ic ia lly  dangerous. B y  con trast, som e o f  these coun ties w ent a ll o f  1 9 8 9  
w ithou t a m u rde r. In  1 9 8 9 , (h is g rou p  had  the low es t rates fo r  rape , 
agg rava ted  assau lt, and ro b b e ry . H ow eve r, this g roup  had a s lig h t ly  h ighe r 
m u rd e r ra tes than d id  Ih e  second  g rou p  exam ined  ab ove . E ven  s o , the th ird 
g rou p 's  ra le  was s t i l l  less then s ix ty -n in e  percent o f  the sta tew ide average. 
E ven  th is re su lt m ay  be a s ta tistica l f lu k e , because th is th ird  g roup  o f  
coun ties had the low es t m u rd e r rate in  1 9 8 8 . T o  g iv e  som e idea  o f  how  
sm a lle r sam p le  s ize s  can a ffec t re su lts , i f  these seven teen  coun ties had 
experienced  seven  few e r m u rde rs  in  1 9 8 9 , Ih e  th ird  g rou p  w ou ld  have had 
the  low es t c rim e  ra tes in a l l  ca tego rie s  o f  v io le n t c rim e . S ig n ific a n t ly , m o re

147. Les K ran tz , Wiiat Tire O dds Are 213 (1992) (ihe oddi ire  72,192 lo 1).
148. Id at 108 (100.000 to I).
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than h a l f  the m urders com m itted  in the th ird  g roup  w ere  in the tw o counties 
(M ade ra  and Y u b a ) hav ing  the low e s t C C W  issuance rates in this g roup .

N ow  lo o k  at T a b le  2 . Theo re tica l ana lysis  p red icted  a co rre la t ion  
betw een a h ighe r num ber o f  C C W s  and a m o re  e ffe c t iv e  p reven tion  o f  
robb e ry : and , indeed the lib e ra l issuance counties experienced  ro b b e ry  rates 
that w e re  o n ly  f i f t e e n  p e rc e n t  o f  the statew ide average. T h e  inc idence o f  
rape was expected to be re la t iv e ly  una ffec ted  by a h ighe r num be r o f  C C W s ; 
and w h ile  rape rates w e re  low e r than the statew ide average , the d iffe ren ce  
was not d ram atic . F in a lly , m u rde r and aggravated assau lt ra tes w ere  about 
on e -th ird  b e low  the statew ide average, even  w ith a ll those guns ready to  be 
d raw n .

T a b l e  I : C a l if o r n ia  C o n c e a l e d  W e a p o n s  P e r m it s  
&  V io l e n t  C r im e  Ra t e s

H igh ly
restric tive
counties

C C W ’ s
p e r
1 0 0 ,0 0 0
28 !3

Aggravated H om ic ide 
A ssau lt

6 2 1 .5  11 .7

Rape 

41 '5

R obb e ry

3 7 2 .7

M oderately
re s t r ic t iv e
counties

4 3 7 .5
1

4 4 9 .9  6 .5
<
i

4 0 .4 124 .4

N on -
re s t r ic t iv e
counties

1 ,7 3 6 .5 4 1 4 .2  7 .5
ii

3 1 .3 4 8 .5

C a l i f o r n ia  j 
to ta l

122 .5 5 9 3 .5  J 10 .9
]

41 .1 3 3 1 .8
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T a b l e  2 : C a l if o r n ia  C o u n t y  C r im e  R a t e s  
a s  a  P e r c e n t a g e  o f  S t a t e w id e  A v e r a g e s

C o u n t y  P e r m i t s  Aggravated H om ic id e  j R ape 
j G ro u p  pe r A ssau lt

100.000
• H i g h l y  less than 1 0 5%
| r e s t r ic t iv e  100
: coun ties

I
107%  ; 101%

! M ode ra te ly  1 0 0  to  7 6 %  6 0 %
j r e s t r ic t iv e  , 1 ,0 0 0  
I coun ties
i
I N on - g r e a t e r  • 7 0 %  6 9 %

re s t r ic t iv e  : than

9 8 %
II

7 6 %

i coun ties 100,000

R obb e ry

112%

3 8 %

15%

2. W hat D o  the D ata T e ll U s?

It w ou ld , o f  cou rse , be fo o lish  to assert that the la rg e  percen tage o f  
ou tstand ing  C C W s  in Ihe th ird g roup  o f  coun ties is th e  reason  fo r  the low e r 
rates fo r  agg ravated  assau lt, rob b e ry , and rape. These a re m ra l coun ties , 
w ith  d ram a tic a lly  d if fe re n t dem og raph ics than the u rban coun tie s  in 
C a li fo rn ia . N onethe less , Ihe co rre la t io n  betw een the num be r o f  C C W s  and 
the low e r rates m ay be a  reason . W h y  a re  the agg ravated  assau lt ra le s  so  
low  in these counties w here an ind iv idua l w ou ld  seem ing ly  have  troub le  
w a lk in g  dow n Ihe street w ithou t passing an a rm ed c iv ilia n ?  Pe rhaps the 
con ven tion a l w isd om — h a v e  gun w i l l figh t— is s im p ly  w rong . Pevhaps the 
p resence o f  a gun instead causes a great m any agg resso rs  s im p ly  to 
w ithd raw  from  the p oss ib ility  o f  figh t, because the r isk  o f  Jea th  is so 
o b v io u s . The  ab ove  are a ll supposition s . N eve rth e le ss , even  w ith  a l l those 
p e op le  au th o rized  to c a rry  guns, the ra le s  fo r  m u rde r, rap e , agg ravated  
assau lt , and m ost d ram atic a lly , rob b e ry , w ere  low e r than the statew ide 
average .

Put ano th e r w ay , a lthough the percentage o f  the p op u la tion  w ho  arc 
licensed  to c a rry  a gun in this third g roup  o f  coun ties is ro u g h ly  ana logou s  
to Ihe percentage o f  Ihe U .S . p opu la tion  that watches Ihe P h il D onahue  
sh ow , the m u rd e r rate rem ains qu ite lo w .1”  C on s id e rin g  the la rg e  num ber

14V One uul o f 15 households wilh television scls walchcs Ihe Phil Donahue show.
/■/. :il 260.
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o f  C C W s  outstand ing in this th ird  g roup  o r  coun ties , i f  g rea te r num bers o f  
C C W s  a re re a lly  a threat to pub lic  sa fe ty , the o th e r fac to rs that dete rm ine 
m u rd e r and aggravated assau lt rates must be tru ly  en o rm ou s  to so  com p le te ­
ly  o v e rw h e lm  the e ffe c ts  o f  a ll those C C W s .

In  sum , the com pa ra tive  data from  C a lifo r rv u  counties suggest, but do 
no t p ro ve , that m ak ing  concea led  c a rry  perm its a v a i la b le  to licensed , trained 
c itizen s m ay reduce the robbe ry  rate, and perhaps (he rates fo r  o th e r v io len t 
c rim es . C on ve rse ly , the data arc inconsisten t w ith  the hypo thesis that C C W  
issuance w i ll lead to m o te  m urders o r  o th e r c rim es.

B . S ix -S ta te  C o m p a ra t iv e  S tu d y

B rian  W ith row , a m aste r's  degree cand idate at Sou thw est T exa s  State 
U n ive rs ity , to o k  a d iffe ren t app roach  to the s tudy o f  c a rry  re fo rm .150 
W ith row  lo o k ed  at three sta les which had im p lem en ted  c a rry  re fo rm : 
F lo r id a , P enn sy lvan ia , and O reg on . H e  then pa ired  each state w ith  the 
c losest m atching state having s im ila r dem og raph ics , but no  c a rry  re fo rm . 
H e  paired F lo r id a  w ith  Texas, P enn sy lvan ia  w ith  I l lin o is , and O reg on  with 
A riz on a . A s W ith row  acknow ledges, the n a iring s do  not represent exact 
matches but o n ly  as s im ila r as is p oss ib le . 1 T h e  attem pts to match any 
p a ir o f  states su ffe rs  from  this lim ita tion .

W ith row  exam ined  each p a ir o f  states to test the im pact o f  c a n y  re fo rm  
law s .152 I f  c a rry  re fo rm  law s were e ffe c t iv e  in  p roduc ing  a s ta tis tica lly  
noticeab le  reduction in the c rim e  rate, then a state which enacted ca rry  
re fo rm  w ou ld  be expected to sh ow  an im p ro v in g  trend (re la t iv e  to a non ­
re fo rm  state ) in va riou s  c rim e ca tegories . F o r  exam p le , assum e P en n sy l­
van ia (p re -re fo rm ) and I l lin o is  (n o  re fo rm ) had s im ila r rape rates b e fo re  
concea led ca rry  re fo rm  was enacted in  Penn sy lvan ia . H ow eve r, i f  a fte r 
Pennsy lvan ia  re fo rm ed  its c a rry  law , the Penn sy lvan ia  rape rate rem ained 
stab le  w h ile  Ihe I l lin o is  rate rose  sh a rp ly , such a resu lt w ou ld  be consistent 
w ith  Ihe hypothesis that concea led  c a rry  reduces the rape rate.

The  W ith row  research suggests that concea led  c a rry  re fo rm  can save 
liv e s . The F lo rid a /T exa s  and P en n sy lv a n ia / Il lin o is  pa irings a re g ood  test 
cases. P r io r to any ca rry  re fo rm , a ll fo u r  states had s trong  law s against 
ca rry in g  firea rm s; a fte r the re fo rm  law s w ere enacted, the F lo r id a  and 
Penn sy lvan ia  system s w ere a llow ed  to w o rk  so  that la rg e  num bers o f  
c itizens acquired perm its (A s  com pared  to V irg in ia , w here som e lo c a l 
o ff ic ia ls  re fuse to im p lem ent the state 's " sh a ll issu e" s y s tem .).,5)

150. Brian L. Withrow, The EITcclivcness of Firearms Conceal Carry l.awj on Ihe 
Incidence and Pattern of Violent Crime < 1993) (unpublished M. Pub. Admin, thesis, 
Southwest Texas State University).

151. Mat 3, 38-39.
152. Id. al 43-73.
153. See supra notes 60-61, 63-64 and accompanying text.
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T h e  O reg on /A riz on a  pa iring , how eve r, is p o o r ly  chosen . A lth ough  

A riz o n a  d id  not have a “ sh a ll issue" concea led  ca rry  law  at Ihe tim e o f  the 
W ith row  study (A rizo n a  enacted a “ sha ll issue" law  in 1 9 9 4 ), A r iz o n a  has 
a lw ay s  a llow ed  adu lts lo  c a rry  an i tn cun ccn led  handgun w ithou t a p e r­
m it. U n lik e  in som e o th e r states where open  c a rry  is o s ten s ib ly  leg a l 
such as C o lo ra d o  and N o rth  C a ro lin a ,155 open c a rry  in A riz on a  has a lw ays  
been to le ia ted  by  the po lice , and is com m on , even in d ow n tow n  Phoen ix . 
A c c o rd in g ly , Ihe O reg on /A rizon a  pa iring  com pares a state w h ich  m oved  
from  lim ited  concea led  c a rry  to w idespread concea led  c a n y  (O re g o n ) w ith  
a state that has a lw ays  had lim itle ss  open c a n y  (A riz o n a ). U n lik e  the 
F lo r id a /T ex a s  and P en n sy lvan ia /Illin o is  pa irings, the O reg on /A riz on a  
com pa rison  does not contrast a sta le  which changed its restric ted  c a rry  
p o lic y — e .g ., F lo r id a  and Penn sy lvan ia— w ith a s la te  w hich retained its 
re s tr ic tive  p o lic y — e .g ., Texas and Illin o is . Thus , the O reg on /A riz on a  resu lts 
d o  n o t p ro v id e  w o rthw h ile  in fo rm a tion  about Ihe contrast between a 
re s tr ic tive  and a " sh a ll issue" canry p o lic y , and m ay be app rop ria te ly  
d iscarded .

B y  con trast, the resu lts o f  the F lo rid a /T exa s  and P en n sy lv an ia / Il lin o is  
com pa rison s  leg itim a te ly  p rov ide  s trong  support fo r  the hypo thesis that 
concea led  ca rry  re fo rm  reduces m urde r, w eak support fo r  reduc tion  in 
agg ravated  assau lt and in robbe ry , and no  support fo r  a s ta tis tica lly  
n o ticeab le  reduction  in rape. S ig n ifican t ly , Ihe resu lts in both p a iring s are 
iden tica l.

T a b l e  3 : S u p p o r t  fo r  h y p o t h e s is  t h a t  
CONCEALED CARRY REFORM REDUCES CRIME156

State Pa irs M u rde r . A gg ra va ted  
1 A ssau lt

Rape R obbe ry

F lo r id a / support 1 w e a k  1 y does riot w e a k l y
Texas j supports support supports
Pennsy lvan ia/ supports [ w e a k l y does not w e a k l y
I l lin o is j supports support supports

O r e g o n / does not
1
j supports does not does not

A riz o n a support I support support

R e c a ll that in the sta lc -b y -s ln ie  ana lysis  o f  hom icide trends, F lo r id a , a 
h ig h ly  p opu lou s  state w ith a m a jo r hom icide p rob lem , was the o n ly  state to

154. See supra notes 117 ami accompanying text.
155. Cot.0 . Rev. Stat. Ann. § I8-I2-I05(l)(l>) (West 1990 & Supp. 1994); N.C. 

GEN STAT. § 14-269(a) (1993).
156. Withrow, supra note ISO, at 75
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sh ow  a m a jo r change in ils  h om ic id e  rate a fte r the enactm ent o f  concea led  
c a r ry .157 T h e  W ith row  data re in fo rc e s  the ten tative con c lu s io n  suggested 
b y  the raw  F lo r id a  data : in a  la rg e  state w ith a se riou s c rim e  p rob lem , 
con cea led  ca rry  re fo rm  m ay have  a s ign ifican t li fe -s a v in g  e ffe c t . W ith ­
ro w 's  research a lso  suggests that c a rry  re fo rm  c ou ld  h ave  a sm a ll but 
s ta tis t ica lly  s ign ifican t e ffe c t in reduc ing  agg ravated  assau lt and robbe ry .

In  sum , th ree d iffe re n t app roaches to  s tudy ing  the e ffe c ts  o f  concea led  
c a n y  re fo rm  on  c rim e  rates have  been presented : ( 1 )  a c om pa rison  o f  s la te  
h om ic id e  trends w ith n a tiona l trends, ( 2 )  a c om pa rison  o f  c rim e  ra tes am ong 
d if fe re n t coun ties w ith  d if fe re n t c a rry  p o lic ie s  in C a li fo rn ia , and ( 3 )  b e fo re  
and a fte r c rim e  ra les  as c om pa red  betw een F lo r id a  and T exa s , and between 
P en n sy lv an ia  and I l lin o is . T h e  resu lts a re  consisten t in n il th ree studies. 
C on cea le d  ca rry  re fo rm  m ay reduce m u rde r ra tes , at least in la rg e , h igh- 
c r im e  states. C oncea led  c a rry  re fo rm  m ay a lso  reduce agg rava ted  assau lt 
and  ro bb e ry  rates. Pe rhaps m ost s ig n ific an tly , ev id ence  docs not suggest 
that concea led  c a rry  re fo rm  w i ll cause a net increase in the h om ic id e  rate, 
o r  in an y  o th e r c rim e  rate, D e sp ite  the resu lts  in the m any  A m erican  states 
w h ich  have passed c a rry  re fo rm , the gun c on tro l lo b b ie s  persist in p red icting  
a m a jo r  increase in h om ic id e  w heneve r concea led  c a rry  re fo rm  is in troduced . 
T h is  con tinued  e ffo r t  must be attributed to the trium ph o f  g h ou lish  hope 
o v e r  experience .

IV. Other Issues

T h e  ev idence p resented thus fa r  cannot guaran tee that c a rry  re fo rm  w ill 
s ig n ific a n t ly  reduce a s ta te ’ s h om ic id e  rate. S o  w hy change the law s i f  
they a rc not c le a r ly  g o in g  lo  reduce m u rde r ra tes? C o n v e rs e ly , h ow eve r, i f  
c a rry  re fo rm  docs not p resent a c le a r threat to p ub lic  sa fe ty , w hy  not a llow  
law -ab id in g  c itizens w ho  have passed a backg round  ch eck  fo r  c rim ina l 
b eh av io r and m ental s tab ility  to  have the m eans to  d e fend  them se lves  m o r l 
e f fe c t iv e ly ?  A ls o , because resu lts o f  c a rry  re fo rm  in  s ta le s  such as F lo r id a  
suggest that c a rry  re fo rm  has the po ten tia l lo  c on tribu te  to pub lic  sa fe ty , 
w hy  no t a llow  law -ab id ing  c itizens to m ake ih c ir ow n  cho ice  about 
c a rry in g ?  Thu s , this Pa rt e xp lo re s  issues sp e c ific a lly  re la ted  to that cho ice .

A . S a v in g  L iv e s

C a rry  re fo rm  is n o  panacea fo r  c rim e . H ow eve r, the fa i lu re  lo  enact 
c a rry  re fo rm  can have dead ly  consequences. In O c tob e r 1991 in K i lle e n , 
T e x a s . G eo rg e  H ennard  ram m ed  his p ickup  truck  th rough the p la te  g lass 
w in d ow  o f  L u b y 's  c a fe te ria . U s in g  a p a ir o f  o rd in a ry  p is to ls , he m urdered  
tw en ty -th ree  peop le  in  ten m inu tes , s lop p in g  o n ly  when the  p o lic e  a rrived . 
D r . Suzanna G ra tia , a c a fe te ria  p a tron , had a gun in h e r car. In  c o n fo rm ity

157. See tupra subpan II.B.
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to  T ex a s  law , liow eve r, the gur. was not ca rried  on  h e r p e rson ; T exa s , 
desp ite its W ild  W est im age , was the firs t state in the nation to c om p le te ly  
p roh ib it the ca rry ing  o f  handguns.15'  C a n y  re fo rm  leg is la t ion  had  a lm ost 
passed the leg is la tu re , but had been stopped in the H ouse C a lenda rs  
C om m itte e  by  the gun c on tro l lo b b y .159

A  few  m onths la te r. D r . G ra tia  testified  to the M issou ri L eg is la tu re  
(c once rn ing  a concea led  handgun pe rm it law  be ing considered  in that state ) 
that i f  she had been c a n y in g  he r gun , she c ou ld  have shot at H ennard :

1 know what a lo t o f  people think, they think, "Oh, my God, then you 
would have had a gunfight and then more people would have been killed ." 
Unhunh, no. I was down on the flo o r ; this guy is standing up; everybody 
else is down on the flo o r . I had a perfect shot nt him. It would have been 
clear. I  had a place to prop my hand. The guy was nol even aware o f 
what we were doing. I'm  not saying that I could have saved anybody in 
th-rc, but I would have had a chance.180

H ennard  re load ed  fiv e  times and threw  aw ay one p is to l because it 
jam m ed , s o  p len ty  o f  oppo rtun ity  ex is ted  fo r  som eone to  fire  at h im . D r . 
G ra tia  m ay n o l have been ab le  to k i l l  o r  w ound  H ennard . N onethe less , 
H c n m rd  w ou ld  at least have been fo rced  to dodge hostile  g un fire  and w ou ld  
not have  been ab le  to m e th od ic a lly  fin ish  o f f  h is v ic tim s as they 'ay 
w ounded on the f lo o r .  T h e  hypo the tica l risk s  o f  a s tray  bu lle t from  D'r. 
G ra tia 's  gun w ou ld  have  been ra ther sm a ll com pared  lo  the actua l risks o f  
H ennard  not fac ing  an y  resistance. B ecause o f  the restric tive  T exa s  law , D r. 
G ra tia  w as h e lp less  as H ennard  m urdered  both he r parents.

T w o  m onths la te r, a p a ir o f  c r im in a ls  w ith sto len  p is to ls  herded twenty 
custom ers and em p loyee s  in to  the w a lk -in  re fr ig e ra to r o f  a S h on cy 's  
restau rant in  A nn iston , A lab am a . A  custom er, T hom as G lenn  T e rry , was 
h id ing  under a tab le . U n lik e  D r . G ra tia , T e rry  was arm ed w ith the .4 5  sem i­
au tom atic  p is to l he  ca rried  le g a lly  under A labam a law . O ne  o f  the robbe rs  
d iscove red  T e rry , but T e r ry  k i l le d  h im  with fiv e  shots in the chest. T h e  
second robbe r, w ho  had been h o ld in g  the m anager hostage, shot at T e rry  
and g razed  h im . T e r ry  retu rned fi re , c r it ic a lly  w ound ing  the ro b b e r.1 1 
T w en ty -th re e  innocen t p e op le  died in K i lle e n , T exa s , w here ca rry in g  n gun 
fo r  se lf-d e fe n se  was i l le g a l. Tw en ty  innocent liv e s  w ere saved in A nn iston , 
A lab am a , w here se lf-d e fe n se  perm its a re  le g a l.167

158. Cramer, supra nole 2, at 113-19; Suzanna M. Gratia. If I l/atl My Gun ., , , 
Wash. Post. Feb 27. 1993, at A2I,

159. Tclcp me Interview with NRA official (Oct. 1991).
160. Dnvi 3. Kopel, Hold Your Fire, POL'Y REV., Winter 1993, at 7.
161. I. Nc Schulman, A Massacre We Didn't Hear about, LA. TIMES. Jan. I, 1992,

al 115.
162. Abrn mi Tenncnbaum, Handguns Could llrlp, Hai.timokk Morning SltN, ffci.

26. 1991, at 9A
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A fic r  the L u b y 's  incident, the Texas leg is la tu re  once  aga in  debated 

c a rry  re to rm . In  nn iron ic  reve rsa l o f  gun con tro l ad voca te s ’ frequent e ffo r ts  
to use massacres as sp ringboards fo r va riou s gun p roh ib ition  m easu res, these 
sam e advocates insisted that pub lic  p o lic y  sh ou ld  not be based on  iso la ted 
massacres. C on tro l advocates w ou ld  suggest that, a lth ough  D r . G ra tia  m igh t 
have  saved lives  w ith h e r gun , m o re  liv es  w ou ld  be lost in the lo n g  run 
because o f  m istakes m ade b y  ang ry  o r  incompetent c itizen s c a rry in g  guns. 
A s the research ab ove  has indicated, such a p red ic tion  has p o o r  fac tua l 
support.

M ass m urders in pub lic  p laces arc rare. N onethe less , the A nn iston  
incident is not the o n ly  tim e a c' cn arm ed w ith a gun has stopped  a 
po ten tia l m assacre. In  1986 , a hom e less Cuban re fugee , a rm ed w ith  a " tw o - 
fo o t o rnam en ta l b lade  apparen tly  purchased in T im e  S q u a re ,”  w ent on  a 
ram page on  the Staten Is land  Fe rry . H e k ille d  tw o peop le  and  w ounded  
n ine o the rs , but w as subdued by a re tired  p o lic e  o f f ic e r  at g un p o in t .161 In  
L a s  V egas in Ju ly  1993 , a inan w ith a shotgun scream ed , " I 'm  s ic k  o f  th is, 
and I'm  no t go ing  to take it any m o re ,"  and then opened  fire  in a state 
d isab ility  insu rance o ff ic e , l i e  jum p ed  into h is truck and began d riv in g  
w i ld ly  th rough the bu ild ing . A  secu rity  guard shot h im  in the h e ad .lw

O n e  c ou ld  p oss ib ly  a rgue that the above tw o cases a re d is tingu ishab le  
because a re tired  p o lice  o f f ic e r  ju s t happened to  he present at fo rtu itou s  
tim es. U n fo rtu n a te ly , not every  m ass-m urdt > v  m akes the m istake  o f  
p ick ing  c row d  that inc ludes a retired p o lice  o t .te c r o r  a secu rity  guard . 
N eve rth e le ss , assum ing  p rop e r tra in ing and a b u k g ro u n d  check , i f  the 
average c itizen  can use a gun and pose no  m ore danger to soc ie ty  than does 
a fo rm e r p o lice  o f f ic e r  o r  a secu rity  guard  with a gun (a s  w i ll be d em on ­
strated b e low ), then expand ing  the num ber o f  licensed , tra ined p e op le  w ho  
are a llow ed  to  c a rry  firea rm s w ill com m ensu ra te ly  reduce the p o ten tia l fo r  
ca rnage by  psycho tic  k ille rs .

In  Is ra e l, a pe rm it to ow n  a handgun (w h ich  is gran ted lo  e v e ry  law - 
ab id ing  c it izen ) is equ iva len t to a c a rry  perm it. In A p r i l 1 9 8 4 , three 
te rro ris ts  opened  fire  w ith autom atic r i l lc s  and began th row ing  hand 
g renades a l the busiest in tersection in W est Jeru sa lem . A s  the Los Angeles 
T im es  repo rted , “ O ne o f  the attackers was k i l le d  in a fiu il o f  an sw e ring  fire  
from  the ow ners  and custom ers o f  nearby s h o p s ."1'’5 A  w ild  firc fig h t 
b ro ke  out between Ihe Is rae lis  and the tw o rem ain ing  te rro ris ts  un til the 
p o lic e  a rr iv ed  and captured the te rro rists. D u ring  the chaotic  and  flu rr ie d  
exchange o f  bu lle ts , som e o f  Ihe Is rae lis  w ere  p o ss ib ly  w ounded  by

163. Robert D. McFaddcn, Man with a Sword Kills 2 and Wounds 9 on Stolen Island 
Ferry, NY. TIMES, July 8, 1986, al At. The rclircd ofliccr carried a gun for a part-time job 
as a security guard. Id.

164. Man Shoots Up Disability Office, I..A. TlMF.S, July 9, 1993, al A22.
165. Norman Kempster, 2.1 Wounded in Terrorist Attack in Jerusalem, L A. TIMES,

Apr. 3, 1984, al I, 19.
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" fr ie n d ly  f i r e . " ‘ “  W hen  the shoo ting  s lopped , h ow ever, the o n ly  death 
was that o f  a te rro ris t. T h e  next d ay , the su rv iv in g  te rro rists  w ere presented 
to the m ed ia . T h ey  exp la in ed  the ir fo i le d  p lan  to nv .ch ine-gun  a succession  
o f  c row ded  a reas, f le e in g  b e fo re  the p o lice  a ' . / e d .  O ne  te rro rist c om ­
p la ined  ind ignan tly  that his bosses had not to ld  iiirn tha> Is ra e li c itizens c a rry  
g un s .147

N ow  con trast the opposite  resu lts  o f  tw o otherw ise s im i la r incident . In 
N ovem b e r 1 9 9 3 , a lo n e  gunm an shot tw enty-tw o unarm ed , innocen t v ic tim s 
on  the L on g  Is la n d  R a ilro a d . F o u r m onths la ter, a te rro ris t g roup  intent on  
sabo tag ing  the new  peace acco rd  betw een Is rae l and the Pa lestin ians, 
attem pted to perpetra te  a m ass m u rde r o f  peop le  using pub lic  transporta tion  
in Is ra e l. T h e  A ssoc ia ted  P ress repo rts :

A Palestinian opened fire with a submachine gun at a bus stop near the 
port o f  Ashod today, k illing  one Israeli and wounding fou r before being 
shot to death by bystanders . . . .  National police spokesman Erich Oar- 
Chen said today ’ s attacker, who was armed with nn Uzi submachine guns, 
was shot and k illed  by a civilian and a sold ier who were at the bus stop 
mid hitchhiking post used by soldiers. Ashod is 15 miles soulh o f  Tel 
A viv and 15 m iles north o f  the Gaza Strip.'"*
At the ve ry  least, c a rry  perm its fo r  licensed , trained c itizens c le a r ly  have 

saved  liv e s  w hen m adm en o r  te rro rists  have  attempted mass m u rde r in 
pub lic  p laces. A cco rd in g ly , opponen ts o f  c a rry  licenses must bea r the 
burden o f  dem onstra ting  that the num ber o f  liv es  lost from  the issuance o f  
c a rry  licenses w i l l ou tw eigh  Ihe liv e s  saved  du ring attempted m assacres . As 
de ta iled  ab ove , opponen ts o f  c a rry  re fo rm  cannot c a rry  the ir burden o f  
p io o f . E v id ence  docs no t suggest that c a rry  re fo rm  w i ll cause any increase 
in m u rde r, le t a lo n e  an increase so  la rge  as to ou tw eigh the s ign ifican t 
num ber o f  liv e s  that c ou ld  be saved b y  a llow in g  peop le  lik e  D r . Suzanna 
G ra tia  to he lp  p ro tec t the pub lic .

D. Peace o f Mind

A no th e r im po rtan t b ene fit to be de rived  from  p rop e r ly  licensed , tra ined , 
and a rm ed c itizen s is peace o f  m ind . B y  w ay o f  a n a log y , m any  peop le  
choose  to  buy au tom ob ile s  w ith passenger-s ide a ir  bags o r  o th e r sa fe ly  
fc a u  M any  p e op le  a ls o  choose  to use the seat be lts in a car. O f  cou rse , 
the o .. ,s arc sm a ll that on  an y  g iven  au tom ob ile  trip  there w i ll be an 
accident in w h ich  Ihe sa fe ty  be lt o r  o th e r sa fe ly  dev ice  w i l l se rve  its 
u ltim ate  pu rpose . S im ila r ly , Ihe odds are sm a ll that a person  w ho  goes out

166. Id.
167. Don D. Kates. Jr., Firearms and Violence Old Premises, Few Research, in I 

Violence in America 209 (Ted R. Gurr ed., 1989).
1 68. AP. Apr. 7. 1994, reprinted in Marin INDEPENDENT JOURNAL, al A3.
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in  pub lic  w i ll be attacked by  a c rim in a l on  any g iven  day . Bu t even on  days 
w hen d riv e rs  are no t s truck b y  o the r cars , the ca r's  sa fe ty  dev ices c o n fe r a 
genuine bene fit because the d riv e rs  fee l safer. L ik ew ise , i f  p e op le  fe e l s a fe r 
because they c a rry  a gun and in turn lead happ ie r liv e s  because they fee l 
s a fe r ;n d  m o re  secu re , then the ca rry ing  o f  guns m akes a d irect and 
n on triv ia l c on tribu tion  to th e ir o v e ra ll q ua lity  o f  li fe . '69 I f  w om en  fee l 
s a fe r w a lk in g  at n ight because they can ca rry  n firea rm , then the firea rm  
m akes a tang ib le  c on tribu tion  to a b e lte r soc iety , w hether o r  not a s ta tis tica l­
ly  s ign ifican t d rop  in the c rim e  rate resu lts.

O f  c ou rse , the increased peace o f  m ind  that resu lts from  peop le  know ing  
they w i ll be ab le  to protect them se lves w ou lJ  not be u lt im a te ly  b en e fic ia l 
i f  the increased c a rry in g  o f  fire a rm s ac tu a lly  caused m ore  c rim in a l v io len ce . 
A s the data p rcsented above  indicate, how eve r, a llow in g  licensed , trained 
c itizens to c a rry  fire an n s  fo r  p ro tec tion  does not appear to cause m o re  gun 
crim e.

C . The M o r a li t y  o f  D e fe n s iv e  F i r e a rm s

I .  T ak ing  the Law  into O ne 's  Hands

The use o f  fire a rm s fo r  law fu l se lf-d e fen se  by  licensed , tra ined c itizens 
is som etim es dec ried  as " ta k in g  the law  in to on e 's  h ands ." In  a leg a l sense, 
h ow ever, the use o f  arm ed fo rc e  fo r  se lf-d e fen se  is not " ta k in g  the law  into 
o n e ’ s hands.”  U s in g  dead ly  fo rce  o r  the threat th e re o f to de fend  against a 
v io len t fe lo n y  is leg a l in a ll fi fty  states. A m erican  law  unan im ous ly  
au tho rizes d ead ly  fo rce  w heneve r no le sse r fo rce  w ili s u ff ic e— not m e re ly  
against attem pted m urde r, but a lso  to thwart v io le n t fe lon ie s  such as 
ra p e .1711 M an y  c ircum stances th e re fo re  le g a lly  ju s t i fy  e xe rc is ing  the cho ice  
to use fo rc e  fo r  se lf-d e fen se  o r  de fense o f  another. A cco rd in g ly , u s ing  such 
fo rc e  cannot be “ tak ing  Ihe law  into on e 's  hands”  any m o re  than exe rc is ing  
o th e r law fu l ch o ices, such as s ign ing  a contract. M o re o v e r, e ve ry  A m erican  
state recogn izes  the right o f  c itizens to arrest a person  com m itt ing  a v io len t 
fe lo n y  in th e ir p resence.

Thu s , m o re  accu ra te ly  speak ing , when c rim ina ls  v io la te  the law  and use 
fo rc e , they tru ly  la k e  Ihe law  into their own hands. W hen  law -ab id ing  
c itizen s react by  using o r  threaten ing fo rce  to stop the law -b reak ing  act, they 
a re  m e re ly  tak ing  the law  b a c k  from  the c rim ina ls , r e s to r in g  the law  lo  its 
rig h tfu l ow ne rs— law -ab id ing  c itizens.

169 James D. Wrighl, The Ownership nf Firearms for Reasons of Self Defense, in 
HI!HARMS AND Violence 327 (Don D. Kates. Jr. ctl„ 1984).

170. Don I). Kates, Jr. & Nancy J. Engbcrg. Deadly Farce Self-Defense Against Rape. 
15 U.C. Davis I.. REV. 873, 877-80 (1987).
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2 . V io le n c e  Begets V io le n c e

S om e  m ay  assert that ca rry in g  o r  us ing  a gun fo r  p ro tec tion  is im m o ra l, 
o r  that "v io le n c e  begets v io le n c e ."  F o r e xam p le , au tho r B e tty  F riedan  
argues “ that le tha l v io len ce  even in se lf-d e fe n se  o n ly  engenders m o re  v io ­
le n c e ” '71

M s. F ried an 's  rem ark  im p lies  that a w om an  w ho shoo ts  a h om ic ida l 
rapist sh ou ld  be condem ned fo r  engendering  v io le n c e , ra th e r than be 
com m ended fo r  p reven ting  even  w orse  v io len ce . A cco rd in g  to Ms. 
F ried an 's  lo g ic , v ic tim s o f  m u rde rous assau lt sh ou ld  fo rg o  v io len ce  and 
ra ther re ly , p os t-m ortem , on  the p o lic e  lo  a n e s t the m u rde re r. A lthough  
pac ifism  m ay have its adherents, the A m erican  leg a l system  is not am ong  
them . A s  c rim in a l law  sch o la r H e rb e rt W esch le r ob se rved , the right o f  
c rim e  v ic tim s to use dead ly  fo rce  is based on  what W esch le r c a lle d  the 
“ un ive rsa l ju d gm en t that there is n o  soc ia l in terest in p re se rv ing  the liv e s  o f  
agg resso rs at Ihe cost o f  those o f  th e ir v ic tim s .” 177

T he  A m erican  p eop le  o v e rw h e lm in g ly  b e liev e  in the m o ra l leg itim acy 
o f  the use o f  d ead ly  fo rce  against c rim in a l attack . A  198 5  G a llu p  su rvey  
asked , “ I f  the situa tion  a rose , w ou ld  y ou  use dead ly  fo rc e  against another 
person in s e lf-d e fe n se ? "  O n ly  th irteen percent said  " n o . ”  P re sum ab ly , som e 
w ere exp ress ing  the ir ow n  p re fe rence , but s t i l l w ou ld  no t fc lon izc  persons 
w ho chose  d if fe re n t ly .177

A fte r B e rnha rd  G o e tz  shot fo u r teenagers w ho  w ere  a ttem pting lo  rob  
him  on  a M anhattan  subw ay in 1984 , a N ew sw eek  p o ll asked  the fo l lo w in g  
question : " D o  you  fe e l that tak ing  the law  into o n e 's  ow n  hands, o ften  
ca lle d  v ig ilan tism , is ju s t i f ie d  by  c ircum stan ce s?"174 In te n tio n a lly  o r  n o l, 
the question  was phrased in a w ay  that was qu ite  p re ju d ic ia l to se lf-d e fe n se ; 
"v ig ila n t ism ”  has noth ing  to do  w ith se lf-d e fe n se , bu'. instead ic fe rs  to e x tra ­
ju d ic ia l pun ishm ent o f  a suspect by  a m o b .175 T in  question  w as asked  in 
tw o sepai ate su rveys . In one g roup , tw en ty -th ree  percen t said v io le n c e  w as 
neve r ju s  if ie d ; in the o th e r su rvey , seventeen percent s o  o p in e d .176

171. Anil Japcnga, IVoidd I tic So, IVtlha Gun?, HEALTH, Marcfl/April 1994, al 54.
172. I Icibcu Wechslcr & Jerome Michael, A Rationale o f the Law of Homicide I, 27 

C01.UM. L. Rr.V. 701. 736 (1937).
173. Tom MorBanlli.ll el al„ A Gael: Backlash?, Newsweek, Mar. 11. 1985, al 53
174. hi
175. Richard M. Brown, The American Vigilante Tradition, in THE HISTORY OF 

Violence in America: Historical and Contemporary Perspectives 154-217 (Hugh D. 
Graham & Ted R. Gurr cds., 1969).

176 Morganlhal cl at., supra nole 173. ar 53. New York Ciovemor Mario Cuomo 
staled, however, lhal "|ijf this man was defending himself ugainsl attack with reasonable 
force, lie could be legally [justified, bull nol morally . .“ "Dealhwish" Vigilante,
Newsweek, Jan. 7, 1985, ni 10 .
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P la in ly  Ihen, Ih e  ve ry  la rg e  m a jo rity  o f  Ihe A m erican  p eop le  b e liev e  that 

use o f  fo rce , in c lud ing  d ead ly  fo rce  i f  necessary , is a leg itim ate response lo  
dangerous c rim ina l attacks. In  a soc ie ty  that respects lib e rty  o f  consc ience , 
th is  la rge m a jo rity  shou ld  not attempt to fo rce  its m o ra lity  o f  law fu l s e lf-  
de fen se  on to  Ihe m in o rity  o f  the p opu la tion  that w ou ld  p re fe r no t to use 
such fo rce . A t the same tim e , tb t pac ifist m inority sh ou ld  not attempt to 
fo rc e  its m o ra lity  on to  the m a jo r ity  that upproves o f  o the rw ise  law fu l, 
de fen s ive  fo rce .

3 . R e lig ion

W heneve r leg is a tive  bod ie s  d e b a ': concea led  c a n y  law s, rep resentatives 
o f  o rgan iza tion s such as the N a tiona l C oun c il o f  Chu rches c om m on ly  show  
up and announce the "m o ra l"  opposition  to concea led  ca rry  on  b e h a lf o f  
“ the re lig iou s com m un ity ."  N onethe less , re f le x iv e  h ostility  to the law fu l use 
o f  fo rce  fo r  leg itim ate de fense  is h a rd ly  the o n ly  m ora l p osition  a s in ce re ly  
re lig iou s person  m ay  h o ld .1”

The B o o k  o f  E x o d u s  s p e c ific a lly  abso lves a h om eow ne r w ho k i l ls  a 
bu rg la r under certa in  c ircum stances .” * The S ix th  C om m andm en t, “ Thou 
sh a ll not k i l l , "  re fe rs  to m u rde r o n ly , and does not p roh ib it the tak ing  o f  li fe  
under any c ircum stances ; n o tab ly , the law  o f  S ina i sp ec ific a lly  requ ires 
capita l pun ishm ent fo r  a la rg e  num ber o f  o f f e n s e s . E a r l i e r  in The B ib le , 
Abram , the fa ther o f  Ihe H eb rew  notion , Icam s that his nephew  L o t has been 
taken captive . A b ram  (w h om  G od  la te r renames "A b ra h am " ) im m ed ia te ly  
c a lls  ou t h is tra ined servan ts , sets ou t on a rescue m iss ion , finds his 
nephew ’ s cap to rs , and attacks and rou ts those captors , thereby rescu ing 
L o t .1*0 The B ib le  presents A b ram ’ s v io len t rescue o f  an innocent captive 
as the m o ra lly  app rop ria te  and necessary choice .

G un  p roh ib ition is ts  w h o  lo o k  to  The B ib le  fo r  support cannot find 
spec ific  in te rd ic tion s o f  w eapons, but rather poin t to genera l passages about 
peace and lo v e . T h e y  c ite such verses as " D o  not resist an e v il pe rson . I f  
som eone  strikes y ou  on  the right cheek , turn to him  the o the r a ls o " ; " 1

177. For o thorough discussion of ihe issue, see Brendan Furnish 4 Dwight Small, 
The Mounting Threat of Home Intruders: Weighing the Moral Option of Armed 
Self-Defense (1993).

17R. Ewdus 22:2 (NIV) (“I f ihe Ihief is caught while breaking in and Is struck so that 
he dies, Ihe defender is nol guilly of bloodshed."). The next verse conlinues, "(BJul if il 
happens after sunrise, he is guilly of bloodshed. 'A ihief must certainly make restitution, but 
if he has nothing, he must be sold lo pay for his iheft.’" Ill 22:3.

179. Id 21-22.
180. Id. 14.
181. Matlhew 5:39.
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" L o v e  y o u r enem ies and p ray  fo r  those w ho persecute y o u " ;1** and " D o  
not repay  anyone ev il fo r  e v i l , " IH

N on e  o f  these exhorta tion s take p lace  in the con text o f  nn im m inent 
threat to  li fe . A  s lap  on  the cheek is a b low  to  p ride , but not a threat to li fe . 
R eve rend  A n thony  W in fie ld , au tho r o f  a s tudy  o f  B ib lic a l attitudes tow ards 
w eapons, suggests these verses com m and  the fa ith fu l not to seek  revenge fo r  
e v i l acts and not to bear g rudges against pe rsons w ho  have done them  
w rong . H e cites R om an s  1 2 :1 8 , " I f  it is po ss ib le , as fa r as it depends on  
y ou , liv e  in peace w ith e v e ry on e ,"  as sh ow ing  an aw areness that in ex trem e 
situa tion s, one m ay  find it im poss ib le  to liv e  in p eace .1**

T h e  p reach ing  o f  John the Bap tist and Pe te r, bo th  o f  w hom  converted  
so ld ie rs , fu rth e r evidences that the N ew  Testam ent does n o r com m and 
un ive rsa l p ac ifism . N e ithe r John n o r Pe te r d em anded  that the so ld ie rs  la y  
dow n th e ir a rm s o r  find another j o b . " 5 John  instructed the so ld ie rs , 
"D o n 't  ex to rt m oney  and d on 't accuse p e op le  fa ls e ly ,”  ju s t as he instructed 
tax c o lle c to rs , "D o n 't  c o lle c t any m o re  than y o u  a re  requ ired  to .” 114 John  
p la in ly  im p lies  ‘ hat being a so ld ie r o r  a tax c o lle c to r  is n o l i t s e lf  w rong , so 
long  as the inh :rent p ow e r o f  these p os ition s  is no t used fo r  s e lfish  o r  
im p rop e r purposes.

O f  cou rse , m any gun p roh ib ition is ts  w ou ld  app rove  o f  s o ld ie rs  c an y in g  
and us ing  w eapons when necessary . Bu t i f— as the N ew  Testam ent s trong ly  
im p lie s— a  person  m ay be both a g ood  s o ld ie r and a good  C h ris tian , Ihen 
one cannot c la im  The B ib le  a lw ays  fo rb id s  the u se  o f  v io le n c e , n o  m atte r 
w hat the purpose . The  conve rs ion s o f  the so ld ie rs  support W in fie ld 's  thesis 
that gene ra l “ peace and lo v e ”  passages a re no t b lanke t f oh ib ition s on  the 
use o f  fo rce  in a ll c ircum stan ce s ."7

T h r  B ib le 's  app rov ing  attitude tow ards the bearing  o f  3 rm s is not 
c c iiiin ed  \ i  p ro fe ss ion a l so ld ie rs . A t the Last S uppe r, Jesus beg ins h is fin a l 
in struc tions to the apostles b e fo re  h is death :

“ When I sent you without purse, bag o r sandals, did you la rk  anything?" 
"Noth ing ," they answered.
[Jesus] said to them, “ But now i r  you have a purse, take it, and also a bag; 
and i f  you don't have a sword, se ll you r c loak and buy o n : . . . . [ WJIml is 
written about me is reaching its fu lfi llm en t."" '

T h e  d isc ip les  then announced , “ See  L o rd , here a re  tw o sw o rd s ."  Jesus 
rep lied , "T h a t is e n ou g h ."1*'1 Even  i f  the passage is read w ith abso lu te

182. Id. 5:44.
183. Romans 12:17.
184. Rev. antiionv l. Winfield, Self-Defense and the Uiole 28-32 (1991).
185. Luke 3:14; Ads 10:22-48.
186. Luke 3:13-14.
187. See supra note 184 and accompanying text.
188. Luke 22:35-37.
189. Id. 22:38.
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lite ra ln ess , Jesus w as no  m o re  com m and ing  that e ve ry  apost'c  m ust ca rry  a 
sw o rd  than was he com m and ing  them  to c a rry  a purse o r  a bag. F o r  the 
e le v e n ,190 tw o sw o rd s  w ere  su ffic ie n t o r  "en ou gh .”

M o re  im p o rtan t ly , Jesus m ay  not have been issu ing an actua l com m and 
that an yb od y  c a n y  sw o rd s , o r  purses, o r  bags. Jesus w as m ak ing  the 
b road e r, m e tapho iica l po in t that a fte r he was gone , Ihe apostles  w ou ld  have 
to take ca re  o f  th e ir ow n  w o r ld ly  needs to  som e deg ree . The  purse 
(g e n e ra lly  used fo r  m on ey ), the bag (g e n e ra lly  used fo r  c lo th in g  and fo o d ), 
and  the sw o rd  (g e n e ra lly  used fo r  p ro tec tion ) are a ll exam p les  o f  to o ls  used 
to  take ca re  o f  such needs. W hen  the apostles to o k  Jesus too  li te ra l ly  and 
sta rted show ing  h im  th e ir sw o rd s , Jesus, p o ss ib ly  frustra ted that they m issed 
the m etaphor, ended the d iscussion .

Even  when reduced  to  m etaphor, h ow eve r, the passage s t i l l con trad icts 
the rig id  p ac ifis t v iew po in t. In  the m etaphor, the sw o rd , lik e  the pu rse  o r  
the bag , is treated as an o rd in a ry  item  fo r  any person to c a rry . I f  w eapons 
and de fen s iv e  v io le n c e  w ere  illeg it im ate  under a ll c ircum stances, Jesus 
w o u ld  not have instructed the e leven  to c a rry  sw o rd s , even in m etaphor, any 
m o re  than Jesus w ou ld  have created m etaphors suggesting that p e op le  ca rry  
d em on ic  statues fo r  p ro tec tion , o r  that they m e taph o ric a lly  rape , ro b , and 
m u rde r.

A  few  hours la ter, w hen so ld ie rs  a rrived  to a rrest Jesus, Pe te r s lic ed  o f f  
the e a r o f  one  o f  the ir leaders . Jesus hea led Ihe ca r and then com m anded , 
" N o  m ore  o f  th is ," 191 o r  "P u t y o u r sw ord  aw ay ,’ ’ 191 o r  " P u l y o u r sw ord  
back in its p lace , fo r  a ll w ho  draw  the sw ord  w ill d ie  b y  the sw o rd ." 191

190. Judas Iscariot had already left to meet with those who would arrest Jesus. Jnhn 
13:27.

191. Luke 22:49-51.
192. JohnW.W.
193. Matthew 26:52. The quotation is sometimes rendered, "tic who lives by the

sword will die by the sword."
[Jiblical scholar John Spong suggest: that Ihe sword incident in the Garden of

Gclhsemanc never happened. I le notes that The Gospel According to Mark, generally agreed 
tn be the oldest of the four gospels, mentions no such incident. As Ihe gospels proceed 
chronologically in order of composition from Matthew to Lake lo John, the garden 
confrontation is introduced and Ihen additional details arc added. Spong notes Ihe 
considerable textual evidence that when Jesus was amrstcd, the disciple, nanickcd and lied, 
and did not regain their courage unfit alter Easter. Spong suggests that he story of the 
disciples confronting the Roman soldiers was an invention of the later gospel authors (nr their 
sources) who simply would not accept the humiliation of the disciples' apparent, if 
temporary, cowardice. Joiin S. Spong, Resurrection Myth or Reality? 224-25 (1994). 
Spong subscribes lo the "reality" side of the question posed by his book's title, allhough he 
finds considerable myth in many of the details and argues that a significant number of stories 
in the gospels arc nol intended as literal history.
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Jesus then rebuked  Ihe so ld ie rs  fo r  " c om fin g ] out w ith sw o rd s  and c lu b s ,"  
fo r  Jesus w as not “ lead ing  a re b e llio n .” 19*

T h e  m ost im m ediate m ean ing o f  these passages is that Jesus was 
p reven ting  in te rfe rence w ith G o d ’ s p la n  fo r  the a rrest nnd t r ia l.195 
A d d it io n a lly , Jesus was instructing the e leven  not lo  begin an a rm ed re vo lt 
against the lo c a l m ona rchy  o r  the R om an  im peria lis ts . Jesus had a lread y  
re fu sed  the Z ea lo ts ' u rg ing  to lead a w a r o f  r, .tiona! lib e ra tion .

D o  the passages a ls o  suggest a gene ra l p roh ib ition  against d raw ing  
sw ords o r  o th e r w eapons fo r  de fense? Luke  and J o h n ’ s v e rs ion s  o f  the s to ry  
d o  not indicate such a p roh ib ition , but the ve rs ion  in M atthew ' c ou ld  be so 
read.

I f  M a t lh ew  is ana lyzed  a long  Ihe lines o f  "H e  w ho  liv e s  b y  Ihe sw ord  
w i l l d ie  by  the sw o rd ,"  the passage is an adm on ition  that a person  w ho 
centers his li fe  on  v io len ce  (such as a gang m em ber) w i ll l ik e ly  perish . On 
the o th e r hand, a translation  o f  " a l l w ho d raw  the sw o rd  w i ll d ie b y  the 
sw o rd "  c ou ld  be read as a gene ra l ru le  against a rm ed v io le n c e  in any 
situation .

M ost theo log ians w ou ld  concu r that the best w ay to understand The  
B ib le  is not lo  lo o k  at passages in iso la tion , but ra ther to c a re fu lly  study 
passages in the context o f  Ihe rest o f  The B ib le . I f  the s ing le  lin e  in M atth ew  
w ere  in terp reted to mean that lo  d raw  Ihe sw ord  is a lw ays  w rong , then it 
v )ou ld  be d if f ic u lt  to account fo r  o th e r passages which suggest that d raw ing  
a sw o rd  as a so ld ie , >r ca rry ing  a sw o rd  as an a p o s t le ) is n e ith e r in app ro ­
p ria te  n o r p roh ib iteu . V iew ed  in the context o f  the rest o f  The B ib le , this 
passage in M atth ew  is a w arn ing against v io le n c e  as a w ay  o f  li fe , ra ther 
than as a com p le te  ban on  de fen s ive  v io len ce  in a ll s ituations.

T h e  V a tic an ’ s P on tific a l C ou n c il fo r  Justice and Peace recen tly  
su rm ised , " In  a w o r ld  m arked  by  e v i l and s in , the righ t o f  leg itim a te  de fense 
by  a rm ed m eans exists. T h is  right can becom e a seriou s du ty  fo r  those w ho 
a re  re spon sib le  fo r  the liv es  o f  o the rs , fo r  the com m on  g ood  o f  the fam ily  
o r  o f  the c iv i l com m un ity .” ''*

The C a th o lic  Church recogn izes  peop le  as sain ts because, am ong  o th e r 
reasons , the liv e s  o f  saints are considered  to be w o rth y  o f  study and 
em u la tion . F eb rua ry  2 7  is the feast day  o f  Sa in t G ab rie l Possenti. 
A cco rd in g  to The O n e  Y e a r B o o k  o f  S a in ts , as a y oung  man in n inctecr.ih - 
c en lu ry  Ita ly , F rancesco Pc ,scnti was know n as ti.o  best d re sse r in tow n , as

194. Matthew 26:55; Mark 14.48; Luke 22.52.
195. i Icr telling Peter lo pul his sword a".iy, Jesus rhetorically nsks, "Shall I not 

drink the jp 'he Father has given me?" Jnhn 18:11. See also Matthew 26:53.
196. P. uifical Council for Justice and Peace, The Internationa!. Arms 

Trade: An ''.ducal Reflection 12 (1994). The document notes ihat "the right" to aimed 
defense "is coupled with Ihe duly lo do all possible lo reduce lo a minimum, and indeed 
eliminate, Ihe causes of violence.” Id
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a "sup e rb  h o rsem an ,"  and as "an  e x ce lle n l m a rk sm an ."1”  T h e  young  
Possen ti was a ls o  a consum m ate pa rtygoe r, w ho w as engaged to tw o w om en  
at the sam e time. Tw ice  du ring  schoo l he fe l l d espe ra te ly  i l l ,  p rom ised  lo  
g iv e  h is li fe  to G od  i f  he recovered , and then fo rg o t h is p rom ise . O n e  day 
a l chu rch , Possenti saw  a banner o f  M a ry . H e  fe lt that h e r eyes lo o k e d  
d ire c t ly  at h im , and he heard the w ords "K e ep  y o u r p rom is e ."  A s  a resu lt 
o f  h is  v is io n , Possenti im m ed ia te ly  jo in e d  an o rd e r o f  m on k s , ta k ing  the 
nam e B ro th e r G ab rie l.''1’

Sa in t G ab rie l Possenti is p r im a ri ly  rem em bered  fo r  the fo l low in g  
incident:

On a siunmcr day a little over a hundred years ago, a slim figure in n 
black cassock [Possenti] stood facing a gang of mercenaries in a small 
town in Picdmom, Italy. He had just disarmed one of the soldiers who 
was attacking a young girl, had faced the rest of the band fearlessly, Ihen 
drove them all out of the village at the point of a gun. . . . (Wjhcn 
Garibaldi's mercenaries swept down through Italy ravaging villages, 
Brother Gabriel showed the kind of man he was by confronting them, 
astonishing them with his marksmanship, and saving the small village 
where his monastery was located.'”

Sn in t G ab rie l Possenti d isp layed  his "as ton ish ing  m a rksm an sh ip ”  a fte r 
h av in g  d isa rm ed the so ld ie r. T he  m ercena ries ’ le ade r to ld  Possen ti that it 
w ou ld  la ke  m ore than ju s t one m onk  w ith a handgun to  m ake  the m e rcena r­
ies leave  town. Possenti po in ted to a liza rd  that was runn ing  ac ro ss  the 
road . H e then shot the liza rd  through the head. T h e  m e rcena rie s  im m ed i­
a te ly  decided that d isc re tion  was the b e lte r part o f  v a lo r , and fled  the 
v illa g e .

Jew ish law  draw s Ihe sam e conc lu s ion  as the V atican  P o n t i fic a l C ou n c il: 
" I f  som eone  com es to k i l l y ou , rise up and k i l l h im  f i r s t ." 100 Bystanders 
a re  lik ew ise  requ ired  to k i l l persons w ho  are a ttem pting rap e .101 A lth ough  
Jew ish  law  im poses a d u ly  o f  se lf-d e fen se , Ihe du ty lo  d e fend  o the rs  takes 
p recedence .101

197. Rf.v. Clifford Stevens, The O ne Year Book of Saints 66 (1989).
198 Id.
199. Id.
200. Babylonian Tut nut!. Sanltedrin 72a The conlcm of tin., passage is a discussion 

nr Ihe protection of one's property. The passage is a direct response lo the ofTending thief 
having reasoned, "If I go there, he [the owner) will oppose me and prevent me; but if he 
does, I will kill him." Id

201 Id 7Ja.
202 for excellent discussions of Jewish law and the duly lo use force, see George I’.

Fletcher, Defensive Force us an Act of Rescue, Soc. PHIL. AND POI.'Y, Spring 1990, at 170,
and George P. Fletcher, Self-Defense as a Justification fur Punishment, 12 CAROOZO I.. REV.
859 (1991).
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T he  v iew  that fo rc ib le  resistance lo  e v i l attack is i t s e lf e v i l p resents 

se riou s im p lica tion s . A cco rd in g  to  this lo g ic , P a trick  H en ry  and the o th e r 
found ing  fa thers w ere w rong  to  u rge a rm ed resistance against Ihe B r itish  
R edcoa ts ; the Jew s w ho  led  the W arsaw  G he tto  re v o lt  against H it le r w ere  
im m o ra l; J e f f r e y  D ahm e r's  v ic tim s w ou ld  have been w rong  to use a 
w eapon  to p ro tec t them se lves ; Sa in t G ab rie l Possenti was a pa ragon  o f  e v i l; 
A b raham  sh ou ld  no t have rescued h is k idnapped nephew ; and p o lic e  o ff ic e rs  
w ho fi re  th e ir guns lo  p ro tect innocent peop le  are sinful.

C on s id e r Ihe fo l low in g  situa tion . A  m othe r in a rough  L o s  A nge les  
n e ig hb o rh ood  is c on fro n ted  w ith an escaped psychopath ic  m u rd e re r w h o  has 
b roken  in to h e r house . The  w om an  has good  reason to  fe a r that the in trude r 
is abou t to s laugh te r h e r three ch ild ren . I f  she does not shoo t h im  w ith he r 
.3 8  sp ec ia l, the ch ild ren  w ill m ost lik e ly  be dead b e fo re  the p o lic e  can 
a rr ive . Is  the w om an  m o ra lly  ob lig ated  to s im p ly  m u rm u r “ v io len ce  
engenders v io le n c e ,"  keep  he r handgun in Ihe d raw er, and watch h e r 
ch ild ren  d ie ?  O r , is the m o the r ra ther m o ra lly  o b lig a te d  to save h e r ch ild ren  
by u s ing  he r gun  to stop the in trude r?

T h e  v iew  that li fe  is a g ift from  G od  and that perm itting Ihe w anton 
destruc tion  o f  o n e ’ s ow n  li fe  (o r  the li fe  o f  a pe rson  under o n e 's  c a re ) 
am oun ts to hub ris  is h a rd ly  new . A s stated in a 1 747  serm on  in P h ila d e l­
phia:

l ie  that suffers his life to be taken front him by one that hath no authority 
for that pur; jse, when he might preserve it by defense, incurs Ihe Guilt of 
self murder since God hath enjoined him to seek the continuance of his 
life, and Nature itself teaches every creature to defend [it]self.101
W ha te ve r th e ir d isag reem ents on  o th e r matters, Ih e  natu ra l righ ts 

p h ilo soph e rs  w ho  p rov id ed  the in te lle c tu a l foundation  o f  the A m erican  
R e v o lu tio n  c o lle c t iv e ly  v iew ed  se lf-d e fe n se  as " th e  p rim a ry  law  o f  n a tu re ," 
from  w h ich  m any  o th e r leg a l p rin c ip le s  c ou ld  be deduced .104

A s the g reat Justice L o u is  B rande is p ro c la im ed : “ W e  sh a ll h ave lost 
som eth ing  v ita l and beyond  p rice on  the day  when the state den ies us the 
right to  resort to  fo rce  in  de fense  o f  a ju s t cause ."101

Lead in g  c rim in a l law  sch o la rs  have em phasized  a d if fe re n t , less 
p h ilo sop h ic a l p o in t : V ic tim s p ro tect Ihe en tire  com m un ity  w hen they k i l l  a

203. C. Ash \ y. The Right lo Keep ond Bear Arms in America: The Origins and 
Application of Ihe Cecond Amendment lo the Constitution 39-40 (1974) (unpublished Ph.D. 
dissertation in history, University of Michigan) (available at U. of Mich. Graduate Library), 
quoted in Don B. Kates, Jr., Handgun Prohibition and the Original Meaning of Ihe Second 
Amendment, 82 MICH. L. RtV. 204. 230 (1982).

204. 3 WILLIAM Bl.ACKSTONE, COMMENTARIES ON THE LAWS Or ENGLAND *4 (also
asserting lhal Ihe right was inalienable); TllOMAS ItODBES, Leviatiian 88. 95 (1964) (sc
a covenant against self-defense is void); 2 MONTESQUIEU, SPIRIT OF TllE LAWS 64 ("Who 
docs nol see lhal self-defense is a duly sujierior lo every precept?”).

205 The Brandeis Guide To The Modern World 212 (Alfred l.icfcd, 1941).
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dangerous c rim in a l ra ther than leav ing  that c rim in a l fre e  to p rey  on  others . 
T o  theorists such as B ish o p  and P o llo c k , "sudden  and s trong  resistance to 
un righ teous attack is not m e re ly  to  he to le ra ted ," not m e re ly  "a  necessary 
e v i l,”  but "a  ju s t  and p e rfe c t"  rig h t.206 A  good  c itizen  attacked thus has 
" a  m o ra l d u ty " to use a ll fo rc e  necessary lo  apprehend o r  o the rw ise  
incapacitate c rim in a ls  ra th e r than to  subm it o r  retreat.

T he  assertion  that use o f  fo rc e  to de fend  innocen t l i fe  is im m o ra l 
necessarily  presum es that persons w ho use such fo rce  a rc  " s e lf is h ."  T o  the 
extent that soc ia l science can shed any ligh t on  th is p re sum p tion , the 
presum ption o f  se lfishne ss  is un founded . A  study o f  "G o o d  S am a ritan s " 
who cam e to a id o f  v ic tim s o f  v io le n t c rim e  found  lh a l e ig h ty -on e  percent 
“ own guns, and som e c a rry  them  in the ir cars . T h ey  a rc fa m ilia r  w ith 
v io lence , fe e l com peten t to  h and le  it, and d o n ’ t b e lieve  they w i l l be hurt i f  
they g e l in v o lv e d ." 507 A rc  these peop le  thus in fe r io r m o ra l be ings w ho 
“ engender v io le n c e "?

Regard less o f  o n e 's  response  lo  the above question , as a m o ra l o r  
practical m atter, one  m ay  c la im  that a c rim e  v ic tim  shou ld  re ly  on  the 
governm ent fo r  p ro tec tion  o n ly  i f  the governm ent has an o b lig a t io n  to 
protect the v ic tim . U n d e r Un ited  States law , the governm en t qu ite  c le a r ly  
has no such ob lig a tion .

D . The A b sence  o f  a  L e g a l G ov e rnm en t O b lig a t io n  to  P r o t e c t  C itize n s

It is w e ll-se tt led  law  that p o lic e  in the U n ited  States have n o  le g a l d u ly  
to protect any in d iv id u a l c itizen  from  crim e , even  i f  the c itizen  has rece ived  
death threats and the p o lic e  have  n eg lig en tly  fa ile d  to  p ro v id e  p ro tec ­
tion .20* F o r e xam p le , the N ew  Y o rk  C ou rt o f  A ppea ls  e xp lic a ted  the ru le

206. F. Pou.ock, Treatise On Tub U w Of Torts 123 (I5the<l. 1951); Rou.in M. 
Perkins. Criminal Law 997-100-1 (2d ed. I969) (describing view of Bishop).

207. Ted L. Huston el at., The Angry Samaritans, PSYCHOL. Today, June 1976, nt 64. 
The study docs suggest, however, lhal anger toward criminals may be the motivation behind 
die actions or a "Samaritan" rather than concern for a victim, Id.

208. See, e.g., CAL. GOV'T Codf §§ 845-846 (West Supp. 1994) (no liability for 
failure to arrest or lo retain arrested person in custody); Bowers v. DeVito 686 l:.2d 616 (7lli 
Cir. 1982) (no federal constitutional requirement that police provide protection); Cnlogrides 
v. Cily of Mobile, 475 So. 2d 560 (Ala. 1985); Davidson v. Cily of Westminster, 649 P.2d 
894 (Cal. 1982); Slone v. Stale, 165 Cal. Rplr. 339 (1980); Warren v. District of Columbia, 
444 A 2d I (D.C. 1981); Sapp v. City of Tallahassee, 348 So. 2d 363 (Fla. Dist. Ct. App.), 
cert, denied 354 So. 2d 985 (Fla. 1977); Jamison v. Cily of Chicago, 363 N.E.2d 87 (III. 
App. Ct. 1977); Keane v. City of Chicago, 240 N.0.2d 321 (III. App. Cl. 1968); Simpson's 
Food Fair, Inc. v. Cily of Evansville, 272 N.E.2d 871 (Ind. Cl. App. 1971); Silver v. Cily 
of Minneapolis, 170 N.W.2d 206 (Minn. 1969); Wuelhrich v. Delia, 382 A.2d 929. 930 (N.J. 
Super. Cl. App. Div.), cert, denied 391 A.2d 500 (1978); Chapman v. City of Philadelphia, 
434 A.2d 753 (Pa. Super. Cl. 1981); Morris v, Musser, 478 A.2d 937 (I’a. Comm'n Ct. 
1984).
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itt R is s  v. C ity  o f  N ew  Y o rk  ™  T h e  governm en t is not lia b le  even fo r  a 
g ro s s ly  neg lig en t fa i lu re  to p ro tec t u c rim e  v ic tim . In  R is s , a y oung  w om an  
te lephoned  the p o lic e  and  begged fo r  h e lp  because he r e x -b o y fr ie n d  had 
repea ted ly  th reatened , " I f  I can ’ t have  y o u , no on e  e lse  w ill have you , and 
when I get th rough  w ith y o u , n o -on e  e lse w i l l w ant y o u .”  The next d ay , the 
e x -b o y fr ie n d  th rew  ly e  in h e r face , b lin d in g  he r in one eye , s e v e re ly  
d am ag ing  the o th e r, and pe rm anen tly  seam ing Iter featu res. "W h a t m akes 
Ihe C ity 's  p o s ition  p a rt ic u la r ly  d if f ic u lt  to understand ,”  w ro te  a d issenting 
ju d g e , " is  that, in c o n fo rm ity  to the dictates o f  Ihe law , L inda d id  not c a rry  
any w eapon  fo r  s e lf-d e fe n se . Thu s , by a ra th e r b itte r iron y  she w as requ ired  
tc re ly  fo r  p ro tec tion  on  the C ity  o f  N ew  Y o rk  which n ow  den ies a ll 
re sp on s ib ility  to h e r."510

In  IV a r re n  v. D is t r ic t  o f  C o lu m b ia ? "  tw o w om en  were upsta irs when 
they heard  th e ir room m ate  be ing attacked by  m en w ho had b roken  in 
d ow nsta irs . T h ey  im m ed ia te ly  te lephoned  the p o lice  fo r  assistance. 
C raw lin g  from  the ir w ind ow  on to  an ad jo in in g  ro o f , they saw  po lice  a rr iv e  
and then leave  w ithout en te ring  the house . T h e  tw o w om en  went back 
inside and aga in  heard scream s. T h ey  c a lle d  the p o lic e  a second tim e. 
T h e ir ro om m a te 's  sc ream s hav ing  ceased , they assum ed the p o lic e  m ust 
have a rr iv ed  and taken ca re  o f  the situa tion . A c tu a lly , their second c a ll w as 
s om ehow  n eve r d ispatched . T h e  w om en c a lle d  ou t lo  the ir room m ate  and 
a le rted  the a ttackers o f  the ir p resence. A s the cou rt's  op in ion  g rap h ica lly  
desc ribes: “ F o r the next fou rteen  hou rs [a l l th ree ) w om en  w ere he ld  cap tive , 
raped, robbeu , uemen, fo rced  to com m it sexu a l acts upon each o th e r, and 
made to subm it to  the sexua l d em ands" o f  th e ir a ttacke rs .5'5

T h e  room m ates la te r sued the D istric t o f  C o lum b ia  fo r  igno ring  their 
phone c a ll fo r  h e lp . The  D istric t o f  C o lu m b ia 's  highest cou rt exone rated  
the D istric t and its p o lice , conc lu d in g  it is "a  fundam enta l p rin c ip le  o f  
A m erican  law  that a g ove rnm en t and its agents a re  under no gene ra l du ty 
to p ro v id e  p ub lic  se rv ices, such as p o lic e  p ro tec tion , to any ind iv idua l 
c it iz e n ."515

G iv en  Ihe doc trine  o f  p o lice  im m un ity , the con ten tion  that tra ined 
c itizens sh ou ld  not be a llow ed  to  c a n y  fire an n s  in o rd e r to p ro tect

Ruth Brunch called the police on 20 different occasions, begging for protection from 
her husband lie was arrested only one lime Mr. Brunch telephoned his wife one evening 
and told her that he was coming over to kill her. When she called the police, they refused 
her request for protection, telling her to call back when lie got there Mr. Uruncll slabbed 
his wife to death before she could call the police. The court held that the Sait Jose police 
were nol liable Tor ignoring Mrs Brunch's pleas for help, iiartzlcr v. City of San Jose, 120 
Cal Rplr. 5 (Cal. Cl. App. 1975).

209 240 N.E.2d 860 (N.Y. 1968).
210 td at 862 (Keating, J., dissenting)
211. 444 A.2d I (D.C. 1981)
212. Id m 2.
213 Id at 6
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them se lves w ou ld  appear un tenab le . At (lie  ve ry  least, in cases w here the 
governm en t a ff irm a tiv e ly  in te rfe res  w ith a pe rson 's  a b ility  to pro tect, 
governm en t im m un ity  from  law su it shou ld  be w aived . I f  a pe rson  pusses 
a backg round check and a sa fe ty  c lass, and is ihen denied a fire a rm s c a rry  
perm it because the p o lic e  adm in is tra tion  does not b e lieve  that c itizens 
sh ou ld  ca rry  guns , governm en t lega l im m un ity  sh ou ld  not a p p ly  i f  that 
p e rson  is subsequen tly  in ju red  by  a c rim ina l. The governm en t sh ou ld  not 
be ab le  to take aw ay p e rson ’ s right o f  se lf-d e fen se , and then assert that it 
has n o  re spon s ib ility  fo r  the consequences. I f  the person  is k i l le d  because 
the p o lice  fa ile d  to act, the su rv iv o rs  shou ld  have the righ t to  su e .314

S om e  p o lic e  adm in is tra to rs and po litic ian s use leg a l im m un ity  to 
d isc la im  governm ent re sp on s ib ility  to p rotect o rd in a ry  p e op le , but these 
sam e o f f ic ia ls  h y p o c r it ic a lly  c a rry  guns and w o rk  in bu ild ings p ro tected  by  
g ovem m en t-issu e  p o lice  bodyguard s. In add ition , they g e n e ra lly  liv e  in 
re la t iv e ly  sa fe  a reas. Y e t these sam e o ff ic ia ls  use o v e r ly  re s tric tive  handgun 
carry  law s to prevent from  o rd in a ry  c itizens from  protecting them se lves .

Judge D av id  Sh ie ld s , w ho sits on C h icago 's  spec ia l "g un  c ou rt ,"  
exp la ined  lo  C ong ress the k inds o f  persons w ho cam e b e fo re  h is  cou rt fo r  
fa ilin g  to possess a handgun ca rry  perm it (im poss ib le  to ob ta in  in C h icago , 
except fo r  the p o li t ic a lly  connec ted ):

for most, this is their first arrest of any kind. I don't mean now that 
this is their first conviction, but I mean this is their very first arrest of any 
kind, and many of them arc old people. Many of them are shopkeepers, 
persons who have been previous victims of violent crimes.

I think most or the defendants who come to court believe that they need 
a gun to protect themselves in the community, nnd I have one statement that 
was made by an elderly defendant that I think summed up Ihe altitude of such 
people. When he responded, he said, "I would much rather be caught by the 
police with a gun than to be caught out on the street ill my neighborhood 
without a gun."

And I didn't think that when that remark was made that lie was in any way 
capricious or arbitrary will, the court. I think that was his sincere belief. I 
think the courts and probably most members of this committee aren't really 
exposed lo Ihe problems of the ghetto community and it is probably fair lo say 
that most of us aren't likely to voluntarily go into those i immunities except 
under the most optimum circumstances; meaning broad daylight and certainly 
not alone or at night or on fool.3”

214. Precedent for such a conclusion could be based on Chambers-Castancs v. King 
Counly. 669 P.2d 451 (Wash. 1983) (en banc), which upheld an exception to Ihe immunity 
principle when some fomi of privily is found belween police nnd specific victims, and when 
Ihe victims are dissuaded from inking slcps lo prolecl themselves because when lliey relied 
on specific police assurances lhal help was on its way.

215. Firearms Legislation, 1975: Hearings on II 521-iS Before the Suhcomm. on 
Crime oj the House Comm on the Judiciary. 94lh Cong., 1st Sess. 587 (1975).

1995] CONCEALED CARRY 733

E. Can Citizens Use Guns Competently?

W heneve r and w he reve r the concea led  c a n y  issue is ra ised in the fu ture, 
ob je c tion s  w i ll undoub ted ly  be ra ised by  re fo rm  opponen ts , in c lud ing  m any 
law  en fo rcem en t p ro fe s s io n a ls  w ho c la im  expertise  on  the issue. These 
opponen ts p red ict that o rd in a ry  p eop le , even  i f  they have passed a firea rm s 
sa fe ty  c lass, cannot be trusted to  use guns com peten tly . S upposed ly , the 
guns w i ll be taken aw ay  by c rim in a ls , o r  Ihe gun -ow ncrs w i ll shoo t an 
innocent bystander by  m istake ,

The ex is ting  body o f  research p rov id es no  support fo r  these fears . The 
best ev idence as to what happens w hen peop le  have c a n y  perm its is Ihe 
experience  o f  the m any A m erican  states that issue such perm its rou tine ly . 
F rom  these s la tes , Ihe m ost d e ta iled  data are those com p iled  by the Dade 
C oun ty  (M ia m i) p o lic e .311 A s d iscussed in subpart I I . B ., the p o lice  kept 
tra rx  o f  e ve ry  know n incident in v o lv in g  the coun ty 's  m o re  than 2 1 ,0 0 0  
handgun ca rry  perm itces o v e r a s ix -y e a r pe riod . In  that s ix -y e a r period , 
o n ly  one know n  incident o f  a c rim e  v ic tim  hav ing  h is gun taken aw ay by 
the c rim in a l w as reported . N o  kn ow n  incidents o f  a c rim e  v ic tim  in ju ring  
an innocent person  by  m istake  w ere  repo rted . A lth ough  the handgun perm it 
h o ld e r was not a lw ays  successfu l in p reven ting  a c rim e , no  innocent person 
was in ju red  as a re su lt o f  a m istake  b y  a pe rm it-h o ld e r.

A no th e r s tudy exam ined  new spaper reports o f  gun incidents in M issou ri 
that in v o lv ed  both p o lic e  and c iv ilia n s . C iv ilia n s  w ere  successfu l in 
w ound ing , d riv in g  o f f ,  o r  cap tu rin ;; c r im in a ls  e igh ty - lh rce  percent o f  the 
lim e , com pared  w ith  a s ixty-e igh '. percent success rate fo r  the p o lice . 
C iv ilia n s  in te rven ing  in  c rim e  w ere  s lig h t ly  less lik e ly  to be wounded than 
w ere  p o lice . O n ly  tw o percent o fs h o o t in g s  by  c iv ilia n s , com pared  to  e leven 
percent o f  shoo tings by  p o lice , in v o lv ed  Ihe sh oo ting  o f  an innocent person 
m is ta ken ly  thought to be a c rim in a l.3'7

The  M issou ri research docs not p rove  that c iv ilia n s  are m o re  competent 
than p o lic e  in arm ed con fron ta tion s . C iv ilia n s  can o ften  choose  whether o r  
not to  in tervene in a c rim e  in p rog ress , w hereas p o lic e  o ff ic e rs  are required 
to in tervene. A c c c .J in g ly , p o lic e  o ff ic e rs  qu ite n a tu ra lly  have a low er 
success rate and m ake m o re  m istakes . A tto rn ey  J e f fre y  S n yd e r e labora tes :

Rape, robbery, ami attempted murder arc not typically actions rife with 
ambiguity o r subtlety, requiring special powers o f  observation and great 
book-learning to discern. When a man pulls a knife on a woman and says, 
"Y ou 're  coming with me," her judgment that a crime is being committed 
is not like ly  to be in error. There is little chance that she is going lo  shoot 
the wrong person. It is the police, because they are rarely at the scene o f  
the crime when it occurs, who arc more like ly  lo  find themselves in

216. See supra notes 50-53 and accompanying text.
217. Silver & Kales, supra note 20. at 139-70.
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circumstances where guilt and innocence arc nol so clear-cut, and in which
the probability fo r mistakes is higher.2"
In  add ition , the M isso u ri s tudy was not restric ted to " c a r ry ”  s ituations, 

but a ls o  inc luded  s e lf-d e fe n se  in the hom e. Pe rsons using a gun to de fend  
th e ir ow n  h om e , w ho  kn ow  its layou t much better than does an in truder, 
m igh t be expected  to  have  a h ighe r success ra le  lhan w ou ld  persons using 
a gun in a less fa m ilia r  pub lic  setting.

P ro fe s s o r G a ry  K le c k , a m em be r o f  the A C L U  and C om m on  Cause , has 
com p ile d  the m ost d e ta iled  in fo rm a tio n  about c iv ilia n  d e fen s ive  gun use in 
h is b o o k  P o in t  B la n k : G u n s  a n d  V io le n c e  in  A m e r ic a . In  1 9 9 2 , the 
A m e ric an  S o c ie ty  o f  C r im in o lo g y  aw arded the b ook  the H ind c lang  P rize , as 
the m ost s ign ifican t c on trib u tion  to c rim in o log y  in the p rev iou s  th ree years. 
In  P o in t  B la n k , K le c k  p resen ts h is study o f  com pu te r tapes from  the Un ited  
States Departm en t o f  Ju s tic e ’ s  N a tion a l C r im e  S u rv e y , fo r  the years 1979 - 
8 5 . A n a ly z in g  the data from  o v e r  1 8 0 ,0 0 0  c rim e incidents in the N a tion a l 
C r im e  S u rv e y , as w e ll as from  o th e r s tud ies , K le c k  found  the fo l low in g :

• In no m ore lhan one percent o r  defensive gun uses was the gun 
taken away by a crim inal.
The odds o f  a defensive gun user accidentally k illing  an innocent 
person nre less lhan 1 in 26 ,000 .
For robbery and assault victims, Ihe lowest in jury rates were 
among victims who resisted with a gun (1 7 .4%  fo r robberies, and 
12.1%  fo r assaults).
The next lowest in ju ry rates were among persons v/ho did not 
resist. Other form s o f  resistance such as shouting fo r help or 
using a knife, had higher in jury rales than cither passive com p li­
ance o r resistance with a gun.'1’

S ig n ific a n t ly , Ihe ab o ve  data d o  not separate d e fen s ive  hom e use (w h e .e  
v ic tim  success rates w ou ld  be expected to  be h ig h e r) from  use in pub lic  
areas. S t i l l ,  taken as a w ho le , the N a tion a l C r im e  Su rvey  data , lik e  the 
M issou ri data ,330 suggest that un ifo rm ed  governm en t em p loyee s  arc not Ihe 
o n ly  c la ss  o f  p e op le  w ho  can use a firea rm  su cc e ss fu lly  to de fend  s e l f  and 
othe rs .

F . T lw  W i ld  W est, o r  " W ha t I f  E v e ry o n e  C a r r i e d  a  H a n d g u n ? "

Persons opposed  to c a rry  re fo rm  som etim es s la te  that a llow in g  licensed , 
tra ined c itizens to  c a rry  guns w ou ld  m ake m odem  A m erica  lik e  the W ild

218. Jeffrey R. Snyder, A Naiinn o f Cowards. THE Pun. IN1EREST, Fall 1993. at 90,
50.

219. Gary Kleck, PoiNr Ulank: Guns and Violence in America 120-26 (1991).
220. Sec supra note 217 and accompanying text.
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W est. A  shorthand ve rs ion  o f  this statement is s im p ly  to ra ise  the rhe to rica l 
question : “ W hat i f  eve ryone  carried  a gun ? ”

A sk in g  a question such as “ W hat i f  e v e ryon e  d id  X ? ”  con tribu tes to a 
debate o n ly  i f  a rea listic  p o ss ib ility  ex is ts that e v e ryon e  m ight a c tu a lly  do 
X . W hat i f  eve ryone  had fifteen  ch ild ren ?  W h a t i f  e v e ryon e  rem ained 
c e lib a te ?331 U n ive rsa l ce lib acy  w ou ld  d e stroy  the hum an race in one 
g ene ra tion , w hereas Ihe un ive rsa l bea ring  o f  fifteen  ch ild ren  pe r fam ily  
c o u ld  cause huge soc ia l and env ironm en ta l p rob lem s . I f  “ W hat i f ’  questions 
gu ided  pub lic  p o lic y , then it w ou ld  be lo g ic a l to enact a law  requ iring  every  
fa m ily  to have exac t ly  tw o ch ild ren , thus p reven ting  the h o rr ib le  poten tia l 
consequences o f  un ive rsa l ce lib acy  o r  un iv e rsa l o v e r-fecu n d ity . In  the rea l 
w o r ld , h ow eve r, som e peop le  choose  to be ce lib a te , and som e  peop le  choose 
to have fifteen  ch ild ren . M ost peop le  choose  som eth ing  betw een these 
ex trem es , resu lting  in a reasonab le  popu la tion  g row th  rate w ithout the need 
o f  g ove rnm en t regu lation .

In  the rea l w o rld , the question "W h a t i f  e v e ry on e  ca rried  a g u n ? "  is as 
m ean ing less as the question “ W hat i f  e v e ryon e  tried to  p a rk  a l the state 
c a p ilo l at the sam e tim e?" T h e  research p resented th roughou t this A rtic le  
dem onstra tes that no m o re  than fo u r percent o f  a s ta te 's  p opu la tion  is lik e ly  
to choose  to obta in a handgun ca rry  p e rm it.333 I f  the “ W hat i f  question 
does have any re levance , such can best be found  by lo o k in g  at the most 
recent era in A m erican  h is to ry  when e v e ryon e  re a lly  did c a rry  a gun.

L a te  tw en tieth -centu ry Am ericans have an im age o f  the "W i ld  W est”  
that is based p rim a ri ly  on  te lev is ion  and (lie  m ov ie s . In  con trast, h isto rian  
R o g e r M cG ra th  set ou t to study the W est in de ta il in o rd e r to de te rm ine how  
v io le n t it re a lly  was. In G un fig h tc rs , H ig hw aym en . &  V ig i la n te s , M cG ra th  
exam ines the n ineteenth -centu ry S ie rra  N evada m in ing  tow ns o f  A u ro ra  and 
B o d ie .331

A u ro ra  and B od ie  ce rta in ly  had m ore  p o ten tia l fo r  v io len ce  lh an  most 
o th e r p laces in the W est. The popu la tion  w as m a in ly  young , transient m a les 
w ho  recogn ized  few  soc ia l c on tro ls . T h e re  w as one s a lo on  fo r  e ve ry  
tw en ty -fiv e  m en; b rothels and g am b ling  houses were a ls o  c om m on . 
“ S ob rie ty  was thought p rope r o n ly  fo r  Sunday sch oo l teachers and w om en ."  
M cG ra th  obse rves . G ove rnm en ta l law  en fo rcem en t was in e ffe c tu a l, and 
som etim es the s h e r i f f  d oub led  as the head o f  a c rim in a l gang. N ea rly  
e v e ry on e  ca rried  a gun .335

T he  hom ic ide  r i te  in these tow ns was e x trem e ly  h igh , as the "bad  m en " 
w ho hung out in ; oons shot each o the r at a fe a rsom e ra te , in som e cases

221. (Hackman, supra note 18, at 29.
222. See supra Part II.
223. Rooer r>. McGrath, Ghneiohters, IIioiiwaymi n. a  vhri.antes: violence 

on the Frontier (1989)
229. Id. at 255.
225. Id al 250

tV



736 TENNESSEE LA W REVIEW [Vol. 62:679
exceed ing  Ihe h om ic id e  rate in m odem  W ash ing ton , D .C .” 6 These 
shoo tings am ounted to c on sen sua l v io le n c e  am ong  d is repu tab le  young  men 
w ho  en joyed  getting d ru n k  and getting in to  figh ts . The  p resence o f  guns 
thus turned m any petty d runken  qu a rre ls  in to  fa ta lit ie s .” '

O th e r c rim e  in A u ro ra  and B o d ie , h ow eve r, was v ir tu a lly  n il. T he  per 
capita annual ro bb e ry  ra te  w as seven  percent o f  m odem  N ew  Y o rk  C ity 's . 
The  bu rg la ry  rate, less than on e  percent. R ape  w as un know n .2”  "T h e  
o ld , the w eak , the fem a le , the innocen t, and those u nw illin g  to figh t w ere  
ra re ly  the targets o f  a ttack s ,"  M cG ra th  found .” ’  O ne  resident o f  B o d ie  
did

not recall : hearing o f  a respectable woman o r young g irl in any
manner insuired o r  even accosted by the hundreds o f  dissolute characters 
that were everywhere. In part, this was due to the respect depravity pays 
to decency; in part, to the know ledge that sudden death would fo llow  any 
other course.” 11
N e a r ly  e v e ryon e  ca rried  a gun . E xcep t fo r  y ou n g  m en w ho  liked  to 

d rin k  and figh t w ith each o th e r, eve ryon e  w as fa r m o re  secure than today 's  
residents o f  c ities, w he re  o rd in a ry  p e op le  cannot c a rry  a firea rm  fo r  
protection .

The  experience o f  A u ro ra  and  B od ie  w as repeated th roughou t the W est. 
One study o f  fiv e  m a jo r  ca ttle  tow ns w ith a repu tation  fo r  v io - 
lence— A b ilene , E llsw o rth , W ich ita , D odg e  C i ly , and C a ld w e ll— found  that 
the towns had a com b in ed  ave rage  o f  a round  tw o  c rim in a l hom ic ides pe r 
year.” ' Du ring  the 1 8 7 0 s , L in c o ln  C ou n ty , N ew  M ex ic o , was expe rien c ­
ing in a state o f  ana rchy and  c iv i l w ar. T h e  h om ic id e  rate was astronom ica l. 
S im ila r to the expe rien ce  in B o d ie  and A u ro ra , h ow eve r, these hom ic ides 
were alm ost ex c lu s iv e ly  c on fin ed  to d runken  m a les u pho ld ing  th e ir “ h o n o r ."  
M odem  b ig -c ity  c ritnes such as rape , b u rg la ry , and m ugg ing  w ere v ir tu a lly  
unknow n .” 2 A  study o f  the T exas fro n tie r from  1 8 7 5 -9 0  found  that

226. The homicide rale in Aurora was approximately 64 per 100,000; in [Jodie, Ihe 
rale was 116. Id at 254.

227. Id. at 255.
228. Dodie had an annual robbery rale of 84 per 100,000 persons. In 1980, Ihe rale 

in New York City was 1140; in San Francisco-Oakland, 521, and in Ihe Uniled Stales as a 
whole, 243. The annual Bodie burglary rale wa; 6.4 per 100,000. In 1980, Ihe New York 
Cily rale was 2661; Ihe San Francisco-Oakland rale was 2267. The overall American rale 
was 1668. The Bodie Ihcll rale was 180. By contrast, Ihe New York rate was 3369 while 
San Francisco-Oakland had n rale of 4571. The American rale was 3156. Id. al 247-54.

229. Id at 255.
230. Grant II. Smith, Bodie. Last of the Oltl-Time Mining Camps, 4 CaI. Hist. SOC'Y 

0- 78-79(1925).
231. Robert A. DVKSTRA, The Cattle Towns 144-47(1968). "The average number 

of homicides per cattle town trailing season amounted lo only 1.5 per year." Id. al 146.
232. Robert M. U tley, High Noon in Lincoln: Violence on the W estern

1995] CONCEALED CARRY 737
except fo r  bank, tra in , and stage-coach robbe ries , robbe ries o f  hom es and 
business w ere  e ssen tia lly  nonexistent. Peop le  d id  not bo th e r lo c k in g  doo rs ; 
and excep t fo r  young  m en shoo ti.ig  each o th e r in v o lu n ta ry  “ fa ir  fig h ts ," 
m u rde r w as ra re .” 3

John  U m b ec k ’ s investigation  o f  the H igh  S ie rra  g o ld  fie ld s  in the m id - 
n ineteenth cen tu ry y ie ld ed  s im ila r resu lts. A fte r the d isc o ve ry  o f  g o ld  at 
Su tte r's  M i ll in 1848 , thousands o f  p rospecto rs rushed to g o ld  fie ld s  in the 
C a li fo rn ia  m ountains. The re  w as no  p o lic e  fo rce . Indeed , no  p rope rty  rights 
law  ex isted because the m ilita ry  g o v e rn o r o f  C a li fo rn ia  had ju s t  p roc la im ed  
as inva lid a ted  the fo rm e r M ex ican  land law  w ithout o ffe r in g  a  rep lacem ent. 
T h e  com pe titive  greed fo r  g o ld  was intense, and n ea rly  e v e ry on e  carried  
firea rm s. Y e t, h a rd ly  any v io len ce  occu rred .236 S im ila r ly , when much o f  
the Ind ian  te rrito ry  o f  O k lah om a  s im u ltaneou s ly  opened  fo r  white se ttle ­
m ent, h e a v ily  arm ed settle rs rushed in im m ed ia te ly  to s la k e  th e ir c la im s long  
b e fo re  e ffec tiv e  law  en fo rcem ent a rrived . S t i l l ,  a lm os t no  shoo ting  
occu rred .” 5

In sum , ’ d o rian  W . Eugene H o llo n  found  "the  W este rn  fro n tie r w as a 
fa r m o 'e  c : iized , m o re  p eace fu l, and sa fe r p lace  than A m erican  soc ie ty  is 
tod ay .’ ''' F rank  P rasse l conc luded  that this " la s t great fro n tie r le ft no 
s ip r ' m l heritage o f  o ffen se s  against Ihe person , re la t iv e  to o th e r sections 
'  .,ic ' oun try . Am ericans liv in g  w ith the p reva len ce  o f  guns o f  the 
O ld  W est w ere thus a rguab ly  fa r s a fe r than A m ericans liv in g  in m odem  
c ities such as San  F ranc isco , D e tro it , o r  C le ve la n d— cities w here c itizens are 
restric ted in the means w ith  which they m ay  le g a lly  protect them se lves when 
they leave  th e ir hom es.

In  m odem  W ash ing ton , D .C ., c rim in a ls  som etim es m u rde r d riv e rs  
stopped at a tra ffic  ligh t, s im p ly  fo r  the p leasu re  o f  w atch ing them  d ie . The 
c ity  g overnm en t, seem ing ly  incapab le  o f  p ro tecting  these d rive rs , fo rb id s  the 
law -ab id ing  popu lace  to  possess a handgun in th e ir ca r, th e ir hom e , o r  on 
th e ir person . C o lum n is t S am ue l F rancis describes th is and o th e r s im ila r c ily

FRONTIER 173-79 (1987). Again, as in Aurora and Bodie, Ihe ubiquity of firearms turned 
many drunken quarrels into homicides. Id. al 176.

233. W.C. Holden, Law and Lawlessness on the Texas Frontier 1875-IKW, 44 Sw. 
IIIST. 0. 188(1940).

234. John Umbcck, Might Makes Rights: A Theory o f the Formation and Distribution 
of Property Rights, 19 CCON. INQUIRY 38 (1981).

In other parts of Ihe West, citizens also successfully used a variety of private 
mechanisms to protect properly rights in Ihe absence of effective government. Terry I.. 
Anderson & P.J. Hill, An American Experiment in Anarchn-Capi.Jism: The Not So Wild. 
Wild West, 3 J. Libertarian Stuo. 9 (1979).
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governm en t sys tem s as "an a rch o -ty ra n n y .” 21" Such governm en t p rov ides 
litt le  e ffec t iv e  p ro tec tion  against v io le n t c rim in a ls , but m ob iliz e s  Ihe fu ll 
p ow e r o f  the state against c rim e  v ic tim s w ho attem pt to p rotect them se lves.

C r im e  flo u rish e s  in m odem  A m erican  cities because the A m erican  
peop le  and the ir g ove rnm en t to le ra te  it. B od ie , A u ro ra , and the rest o f  the 
O ld  W est had litt le  h igh  cu ltu re . T h e ir streets w ere  m ade o f  d irt and littered 
w ith horse m anure. N one th e less , a w om an  c ou ld  w a lk  a lon e  s a fe ly  a lb r  
d a rk  in those tow ns: good  p eop le  d id  not c ow e r in fea r and a llow  p reda to ry  
thugs to te rro rize  Ihe innocent. Pe rhaps the p eop le  o f  ihe O ld  W est better 
understood what c iv i liz a t io n  im p lied  than d o  m odem  Am ericans .

The  evidence from  A u ro ra , B o d ie , and the rest o f  the U n ited  S ta les  docs 
not p rove  that guns a re an u n a llo y e d  g ood , o r  that no  fo rm  o f  gun con tro l 
is desirab le . G uns in the w rong  hands can w reak  g reat ha rm . D isa rm ing  
gun abusers w ou ld  o b v io u s ly  b ene fit soc ie ty . T h e  p rob lem  w ith  the law s 
p roposed  by the va riou s  "g un  c o n t ro l"  g roups , h ow eve r, is that the ve ry  
persons w ho have no  com punc tion  about perpetra ting v io le n t c rim e  w i ll a lso  
have no  com punc tion  about i l le g a lly  ca rry in g  guns.

G  P o lic e  O p in io n  a n d  P o lic e  C om pe ten c e

V irtu a lly  a ll U n ited  S tates c itizen s agree that the p o lic e  m ay la w fu lly  
use fo rce to p ro tect c rim e  v ic tim s . A cco rd in g ly , the question  is n o l w hether 
fo rce pe r sc is leg itim ate , but w ho  m ay  leg itim a te ly  use fo rce . A s a m o ra l 
matter, Ihe c reatu re o f  g ove rnm en t sh ou ld  not have  p ow ers  g reate r than its 
creator, the p eop le . A n ind iv id u a l p o lice  o ff ic e r , ac ting under the best 
judgm ent and reasonab le  understand ing  o f  the facts o f  a p a rt icu la r encoun ­
ter, I as the ind iv idua l m o ra l au th o rity  to fire  a w eapon  fo r  p ro tec tion  o f  s e l f  
o r  another person . Mow then can Ihe sam e act, p e rfo rm ed  by a c rim e 
victim , sudden ly  b ecom e im m o ra l?  M any  p o lic e  o ff ic e rs  w ou ld  agree that 
c itizen se lf-d e fen se  is leg itim ate .

The firs t su rvey  o f  p o lice  a ltitudes tow ard concea led  ca rry  was a 1976 
p o ll conducted b y  B os ton  P o lice  C om m iss io n e r R ob e rt d iG ra z ia . Iro n ic a lly , 
the p o ll w as part o f  an e ffo r t  to find  n a tiona l p o lic e  support fo r  an in itia tive 
to ban handgun ow ne rsh ip  in M assachusetts. In the na tiona l su rvey , fi fty - 
one percent o f  p o lic e  ch ie fs  agreed w ith  the statem ent, "P e rson s  w ho have 
a genera l need lo  p rotect th e ir ow n  li fe  and p rope rty , lik e  those who 
regu la r ly  c a rry  la rge  sums o f  m oney  to the bank late a l n ight, shou ld  be 
a llow ed  to possess and c a rry  handguns on  the ir p e rs o n ."  F ifty -seven  percent 
o f  ch ie fs  expected the ir subord inates to be m o re  supportive  o f  such 
ca rry ing .,w

R a n k -a n d - f i le  p o lice  o ff ic e rs  a re  even m o re  supportive  o f  citizens 
carry ing  guns. In 1991 , L a w  E n fo rc e m en t T e c h n o lo g y  conducted a p o ll o f

23R. Samuel Francis. Anarchn,Tyranny, USA., Chronicles, July 1994, al 14*19.
239. Blackman, supra note 18. at 31.
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a ll ranks o f  p o lic e  o ff ic e rs . S even ty -s ix  percent o f  street o ff ic e rs  b e lieved  
that a l l tra ined , responsib le  adu lts shou ld  be a llow ed  lo  ob ta in  handgun c a n y  
pe rm its ; fi fty -n in e  percent o f  m anagers ag reed .240 In  fac t, (he above  data 
suggests that p o lic e  a re  a rguab ly  m o re  supportive  o f  c a rry  re fo rm  law s than 
is Ihe gene ra l pub lic . C a n y  re fo rm  g en e ra lly  g am ers  nbout th irty - fiv e  
percent support in op in ion  p o lls  o f  Ihe genera l pub lic ; the range is between 
abou t tw enty and fifty -seven  percent.241

Those  w ho  ho ld  that the po lice , and the p o lic e  a lo n e , sh ou ld  cu rry  
d e fen s iv e  firea rm s apparen tly  p resum e the p o lic e  possess ab ilit ie s  that are 
not possessed b y  licensed , trained perm it h o ld e rs . A s  dem onstra ted  e a r lie r 
in su bp a r l IV . E ., h ow eve r, both sch o la r ly  research and  p o lic e  data ind icate 
that o rd in a ry  c itizens are capab le  r  f  using firea rm s com pe ten tly  fo r  de fense . 
In  add ition , w h ile  Ihe vast m a jo r ity  o f  p o lice  o f f i c e s  are lik ew ise  c om pe ­
tent, p o lic e  o ff ic e rs  are not im m une from  the fo ib le s  and stresses that can 
lead lo  u n law fu l o r  accidenta l shootings.

O ne  study o f  911 incidents in v o lv in g  p o lic e  use o f  d e ad ly  fo rce  
conc lu d ed  that 125 innocent c iv ilia n s  ( 1 6 % )  w ere  k i l le d  in e r ro r .242 
A n o th e r study found  a lm ost thirteen percent o f  k illin g s  b y  C h ic ag o  o ff ic e rs  
d u ring  1 9 6 9 -7 0  to be "p rim a  fac ie  cases o f  m ans laugh te r o r  m u rd e r ,"  and 
“ seve ra l o the rs  presented factua l anom a lies  su ffic ien t to suggest that a 
tho rough  investigation  m ight w e ll have revea led  such p rim a  fac ie  ca s ­
e s ." 24’  O n ly  one o f  these cases resu lted in p rosecu tion  o r  even  rep rim and , 
desp ite be ing in p la in  v io la t io n  o f  o ff ic ia l p o lic y .244 B y  con trast, seven ty -

240. The Law Enforcement Technolog}' Gun Cannot Suney, LAW ENFORCEMENT 
TECH., July-Aug. 1991, al 14-15. The pull was based on readers sending in a survey form 
to Ihe magazine. Because lire polling was nol conducted by random sample, the poll 
arguably may nol reflect a true cross-section of nil police opinion. Of course a cadre of 
police chiefs who show up al a siale capilol lo leslify againsl a concealed cany hill may also 
nol be representative nf police opinion, especially the opinion of slrcei palrnl officers.

241. For example, in a recent U.S. Nl.ws & World ft I. PORT poll. 29% of 1(100 
citizens polled favored allowing "ordinary Americans. . . .  after proper training, lo carry a 
cunrcalcd weapon." News Erie,or, U.S. NEWS & World RrrORT, Aug. X. 1994, at 4. See 
aka supra note 173 and accompanying text.

242. Arthur L. Koblcr. Figures (anti Perhaps some Facts) nn Police Killings oj 
Civilians in the Uniteil States I96S-I9W, 31 J Sue. ISSUES 1X5. 190(1975). Internal police 
department review of Kansas City police shootings in which a person was struck by a bullet 
found that for the years 1973-1978. 40 2% of the discharges were unjustifiable. Wlt.l (AM
A. (teller & Michael S. Scott. Deadly Force: What We Kn o w 282 (1992).

243. Richard W. Harding & Richard P. Fahey, Killings by Chicago Police, IV6V-7I)
An Empirical Sillily, 46 S. Cal. L Rlv. 284 11973) See also William A. (idler & Kevin
J. Karalcs, Shaotings of anil By Chicago Police' Ihiconiinan Crises. Part /■ Shootings hv
Chicago Police. 72 J CRIM L. & CRIMINOIOUV 1813 (1981)

244 Harding & Fahey, supra nn'e 243. at 284,
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five percent of shootings by L o s  A nge les  p o lic e  officers led  to either the 
d is c ip lin in g  or retraining o f  the officer because o f  error.34’

New  York C ity  po lice  offic ia ls  review any inc idence  w hen a p o lic e  
officer fires a g un  other than dur ing  target practice. S uc h  reviews have 
found  that about twenty percent o f  discharges arc accidental, and another ten 
percent arc intentional discharges in  v io la t ion  o f  force p o lic y . In  other 
words, on ly  seventy percent o f  firearms discharges by N ew  York C ity  p o lice  
arc both intentional and  in  c o m p lia nc e  with force p o lic y .344

N ot o n ly  arc p o lice  m isuses o f  firearms in  the lin e  o f  d u ly  far from 
u n c o m m o n , po lice  m isuse o f  guns outside the lin e  o f  d u ly  is a ll lo o  
frequent. W h e n  an off-duty N ew  York C ity  p o lic e m a n  fires a g u n , one  out 
o f  four firings w ill be an "accident, a su ic ide , or an act o f  frustration."343 
T h e  rate o f  substantiated crimes perpetrated by  N ew  York C ity  po lice  
officers is approxim ately 7.5 crimes per year, per thousand officers. T h e  
num ber o f  New  York p o lice  crimes a lleged  is 1 1 2 .7  per thousand offi- 
cers.341

Opponents o f  concealed carry readily suggest h y p o th e t ic a l o f  how  an 
armed citizen m ight overreact to a particular situation. In  reality, however, 
actual instances o f  such overreaction by  licensed , trained citizens are 
rare.34'' In  contrast, actual instances o f  p o lic e  overreaction arc well 
know n.

In  Portland, O r e g o n , p o lic e  officers o n  a drug raid used Ge r m a n  M P -5  
subm achine guns to shoot a grandfather at least twenty-eight times. T h e  
autopsy suggested that over twenty shots were fired into  his back as he lay

245. Eric Lichlblau, LAPD Officers Faulted in 3 of-I Shooting Cases. LA. TIMES, 
Aug. 14. 1994, al Al.

246. Gina Goehl, 1989 Fireanns Discharge Assault Report (New York: Police 
Academy Firearms and Tadics Section, April 1989) (DM 369). For 1985-89, ihe cumulative 
figures arc 1193 tolal discharges, 824 intenlional and not in violation of force policy (69.1%), 
112 intentional am in violation (9.4%); 135 accidental but not in violation of policy (11.3%), 
and 122 accident;: and in violation (10.2%). The percentages nnd numbers arc slightly 
different from thr ic in the Report itself, due to a Departmental mathematical errors in 
addition; the Dcpa tmenl mistakenly totals the number of intentional lawful shootings as 836 
(rather than 824),: ad mistakenly records Ihe tolal of all incidents at 1,143. rather lhan 1.193. 
As a result, the F apartment reports Ihe sum of all categories of incidents is 105.4%, rather 
than 100%. In I’ .tladelphia, accidents in 1989 comprised 27% of police Firearms discharges; 
in Dade County that same year, accidents were 31%. GEI.LER & SCOTf. supra note 242, at
196.

247. The Guns of Kennesuw, N.Y. TIMES, Mar. 18, 1982. at A26. Some studies 
suggest that as many as one in four police officers may be an alcoholic, Geller & Scorr, 
supra note 242, at 288 n.26.

248. Richard NEEi.v, Take Back Your Neighborhood: A Case for Modern-Day 
Vioii.antism 74-75 (1990). Other major cities reported similar rales of substantiated 
allegations. Id.

249. See supra snbpart I V.F.
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face dow n over a chair. R a tion a liz in g  the p o lic e  action, the p o lic e  c h ie f  
predicted the shooting  was "a sign o f  things to com e as crim inals  becom e 
better armed and the p o lice  try to match their firepower." T h e  grandfather 
had been carrying an u n loaded  two-shot derringer.350

In  Ty ler , Tex as , a pr'ice  officer, previously accused o f  u s ing  excessive 
force, shot to death a bedridden eighty-four-year-old black w om an dur ing  
an e a r ly -m om in g  drug raid. N o  drugs were found .351

In  L o s  A ng e le s , an officer entered the fo llow in g  message o n  his 
com puter report: "I almost got m e a M exican last nite [s ic ] but he dropped 
Ihe  d a m  (sic) g u n  to [s ic ] q u ick , lots o f  wit."353

T h e  above incidents are, o f  course, exceptions lo  the generally h ig h  level 
o f  p o lic e  conduct. Therefore, anecdotal stories o f  p o lic e  abuse d o  not 
provide a g o o d  reason for b e liev in g  that the po lice  as a w hole cannot be 
trusted with guns . B y  the same reasoning, unsupported h y p o th e t ic a l about 
hnw  a licensed, trained citizen might act d o  not provide appropriate 
argument for b e lie v in g  that citizens cannot be trusted with guns. M oreover, 
with the proliferation o f  h igh -techno logy  training and firearms schools , 
citizens w illin g  to invest som e tim e can be readily schooled  in  defensive 
firearms use to at least the same level o f  com petence as Ihe average p o lic e  
officer.355

Few  persons w ho object lo  ordinary citizens carrying handguns raise the 
same ob jections about security guards carrying handguns .354 Iron ica lly , 
security guards generally receive even less training than the p o lic e .355 
Security guards are v is ib le  targets for attack, but so are w om en w ho must 
walk a lo n e  at n ight in  dangerous neighborhoods. I f  law -a b id in g  citizens 
pass a lice ns in g  and  (raining system equivalent lo  that o f  security guards or 
p o lic e , n o  basis exists for d en y in g  these citizens a permit. A  wealthy ow ner 
o f  a jew elry store can hire security guards for protection. G e n e r a lly , 
how ever, n lo w -in c om e  owner o f  a convenience stoic cannot alTord a 
security guard. I f  the conven ience  store owner is as objectively  q u a lif ie d  as 
most security guards to c a n y  a gun , to deny a handgun  permit results in

250. James Crawford, Police Firepower a Cause far Concern, OREGONIAN. May 29. 
1991, al Cl I; Lellcr From Hop Wong, attorney for the family of Ihe shooting victim, lo 
James Crawford (Mar. 16, 1992) (on File with authors).

251. Texas Grand Jury Fails to Indict Officer IVIto Killed Elderly Olnck Woman in 
"Cocaine Raid" That Yielded No Drugs nr Charges, Nows BRIEFS, Aug. 1992, at 8.

252. Gellor & Scott, supra note 242, ol 205.
253. For a good analysis of giving the police special handgun privileges, see ' :.,cs

B. Jacobs, Exceptions to a General Prohibition an Handgun Possession: Do The) allow
Up the Rule?, 49 Law & CONTEMr. PRons. 5 (1986).

254. “Private security guards arc simply vigilantes for Ihe rich," observes West
Virginia Supreme Cotin Justice Richard Neely. NEELY, supra note 248, ot 51.

255. Id at 51-52.
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e co n o m ic  cJiscriminalion llin i values the properly o f  the jew elry siorc owner 
more h ig h ly  lhan  the life o f  ihe  conven ience store owner.

//. Ones the Cun Conirol Lobby Menu What it Says?

If  the forces that have im posed  a national background check for 
purchasing a ha n d g u n  arc serious about their goals , they sh o u ld  endorse 
concealed carry reform. T h e  g un  control lobb ies  support a ll sorts o f  b ills  
as b e in g  worthw hile if  it saves just one  life . C o n c e a le d  carry reform clearly 
passes the "saves one life" lest.356 Nevertheless, (lie g u n  control lobb ies  
have opposed concealed carry reform in  every state where it has been 
proposed.

Co n c e a le d  carry reform laws usually  feature the exact k inds o f  controls 
that groups such as H a n d g u n  C o n tr o l, Inc . ( H C I )  c la im  arc the essence of 
a sensible g un  p o lic y : mandatory safety training, l ic e n s e ; w hich must be 
renewed cvciy  few years, fingcrjir inting, background checks, d isq u a lif ica ­
tions for peop le  with records o f  a lc o ho lism  or drug abuse, and a m onths- 
lo n g  app licat ion/cooling -off p er iod .3”  A lth o u g h  every one  o f  these H C 1 -  
backed controls is a lso backed by the N at io n a l R if le  Association  and by 
other advocates o f  concealed carry reform, M C I rejects any idea that 
concealed carry reform can form the basis o f  any k in d  o f  com prom ise 
regarding g un  con iro l. A s H C I  C h a ir  Sarah Brady put it, “ T o  m e, the on ly  
reason for guns in  c iv ilia n  hands is for sporting purposes."35' B rady ’ s 
husband, former W hite  H o u s e  press secretary, J im  Brady , answered a 
reporter’ s question about whether any handguns were defensib le : "For 
target shooting, that’ s okay. G e l  a license and  g o  to the range. For defense 
of the hom e, that’ s w hy we have p o lice  departments."359

T h e  views o f  H C I ’ s current leaders arc consistent with those o f  its 
patriarch, the late N e lson  "Pete" S h ie lds , w ho adv ised : "As po lice  officers 
have said for years, the best defense against injury is to put u p  n o  d e ­
fense— give them what they want, or run. T h is  m ay not be ’ m a c h o ,’ but it 
can keep you a liv e ."3"1 H C I ' s  advice m ay be prudent w hen a victim  
believes a m ugger's prom ise that h a nd in g  over the wallet w ill speedily  end 
the encounter. But shou ld  M r. S h ie ld 's  p h ilo s o p h y  becom e the b in d in g  
legal rule for potential rape victim s? For  stalking v ictim s? Fo r  persons w ho 
reasonably fear lhal the m ugger w ill k ill them , so as to e lim inate  a witness?

256. See supra subpart IV.A.
257. See supra Pari II.
258. Tom Jackson. Keeping the Halite Alive, TaMEa TRIIL. Oct. 21, 1993. al I. 6.
259. James Brady, In Slep Willi: James Hratty. Parade Magazine, June 26. 1994, al

18 (The auilior is coincidentally named James Rrady.). Brady further argues that having a 
firearm lo defend one's home is “six limes more likely lo kill a loved one.” Id.

260. Pete Shields. Guns Don' r Die, People Do 124-25 (1981).
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H C I  has a right to participate in  the po litica l process and to advance 

laws based on  the b e lie f  that c iv ilians  shou ld  not have guns for defensive 
purposes. T h e  g u n  control debate w ould  be more productive, however, if  
H C I ’ s m oral intuition  were not subsum ed lo  Ihe im p lau s ib le  c la im  that the 
very laws w hich H C I  considers perfect for determ in ing w ho m ay buy  a gun  
sudden ly  becom e hopelessly flawed when used lo  determine w ho m ay carry 
o g un .

V. Domestic V iolence and other Imminent Perils

Regardless o f  how  the general issue regarding concealed carry reform 
is resolved, one law deserves consideration for im m ediate  enactm ent in  
every jur isd iction  in  the country: that stalking v ictim s, dom estic v io lence  
v ictim s, and  other persons w ho are in im m ediate peril m ay carry a firearm, 
without a need to g o  through the c a n y  permit app licat ion  process. S uch  a 
law is already in  effect in  Ca liforn ia . It states:

A violation of Section 12025 is justifiable when a person who possesses 
a firearm reasonably believes lhal he or she is in grave danger because of 
circumstances forming the basis for a current restraining order issued by 
a court against another person or persons who has or linvc been found to 
pose a thrcar to his or her life or safely."'1
T h e  C a lifo r n ia  law reflects Ihe reality that, even in  a jur isd iction  where 

a sheriff m ay appreciate the need o f  citizens to protect them selves, the carry 
permit a pp licat ion  process m ay lake weeks or m onths. W h e n  a stalker m ay 
attack w ithin  hours, a six-week delay m ay be fatal. T h e  C a lifo r n ia  law is 
also carefully boun de d  because it does not a llow  a person to carry a gun  
s im p ly  because o f  vague, subjective fears. T h e  C a lifo rn ia  law a pp lies  o n ly  
w hen an independent governmental body — a court— has found a particular 
threat to the v ict im , a threat sufficient lo  warrant a restraining order. 
N otab ly , the Ca liforn ia  law applies o n ly  so lo n g  as the restraining order 
remains in effect. O n c e  the threat has passed, so does the exem ption from 
the norm al enrry permit law .363

O h io  has an even broader exem ption from the need for a carry permit. 
U n d er  the O h io  statute, any merchant w ho is engaged in  or g o in g  to or from 
his or her business m ay also carry a firearm for defensive purposes without 
obta in in g  a p e n n it . In  a dd it ion , any other person w ho reasonably has cause 
to fear c r im ina l attack m ay carry.3'’1

261. CAL. penal Code $ 12025.5 (West 1992 & Supp. 1995).
262. Id.
263. Ohio Rev. Code Ann § 2923.12(C) (Anderson 1993 St Supp. 1994). The law 

is discussed in Ohio v. Assad. 614 N E.2d 772 (Ohio Cl. App. 1992) (reversing conviction 
of merchant who carried a gun).
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Because crim inals w ill c a n y  anyway, whether or not they are b e in g  

threatened, the O h io  law deserves consideration by  legislatures that want to 
a v o id  getting into the detail o f  creating a lice ns in g  system. E v e n  in  slates 
w hich  d o  have a lice ns in g  system, the C a lifo rn ia  and  O h io  statutes m ay be 
appropriate exceptions to the requirement to obta in  a license.

V I. Federal C arry  Perm its?

At the state or federal level, a law s im ilar  to that o f  the state o f  
W a sh ing to n — clear and  u na m bigu ou s  as to w ho m ay obta in  a p e n n it , and 
clearly e x c lu d in g  p eop le  w ho are threats to p u b lic  safety— ought to satisfy 
g u n  control ndvocates whose goal is k eep ing  handguns out o f  the w rong 
hands, rather than b a n n in g  handguns entirely. Consistent with general 
princ iples o f  federalism, carry reform laws m ight best be  adopted b y  the 
in d iv id u a l states, rather than im posed  by  Ihe federal governm ent. A s  the fact 
that concealed c a n y  reform protects rather than endangers p u b lic  safety 
becom es clearer with Ihe experience o f  various states, the rem ain ing  
nonreform states w ill have the option  o f  c o p y in g  or refin ing  successful carry 
reforms.

Nonetheless, a national concealed w eapon permit w o u ld  facilitate 
interstate travel by  s im p lify in g  the permit status o f  a person w ho travels 
from stale lo  state. T h e  supporters o f  a national background check have no 
problem  with the federal government im p o s in g  o n  the states a h a nd gu n  
purchase background check or w aiting period. A cc o rd ing ly , g u n  control 
advocates w ou ld  be inconsistent to c la im  that a national carry permit law 
u s ing  a "Brady B i l l"  type background check w ou ld  v iolate states' rights.

N ational carry reform w ould  prevent such a situation as recently 
occurred in  N e w  Jersey. A North Ca r o lina  m an was d r iv in g  through N ew  
Jersey w hen he was stopped and his car searched. T h e  N e w  Jersey p o lice  
arrc.,ted the m an and confiscated his g un . T h e  arrest was based o n  the 
theory that anyone w ho sets foot (or tire) in  N ew  Jersey, for even a m om ent, 
m ay  not possess any firearm unless the person has a N ew  Jersey gun  
perm it.264

N at io n a l carry reform legislation c o u ld , how ever, be an im p o s it io n  on
( 1 )  those states that have n o  concealed w eapon statute, such as Verm ont, or
(2 ) stales whose concealed carry statutes o n ly  app ly  in  cities and towns, 
such as Ida h o . A ccord ing ly , a federal reform statute c o u ld  require slates to

264. Tom Joyce, Price o f Freedom: North Carolina Man Gives up Gun He Can Carry 
at Home, GLOUCESTER COUNTY TIMES (N.J.), Apr. 6, 1993, at 15. The man accepted a plea 
ba, gain in which lie agreed to probation, making rep ilar visits to a New Jersey probation 
officer, and forfeiting his handgun. Allegedly, (he it,in had been speeding when he was 
stopped on Ihe New Jersey Turnpike. Having no basis for any suspicion, the arresting officer 
asked (he man if he had any weapons in the car. Being an honest person, the man admitted 
that lie did. Id.
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issue permits, but need not prevent states from a llo w ing  citizens to carry in 
their ow n states without a permit. A lternatively, at least as a starting po int, 
each state c o u ld  be required to honor  every other state’s concealed handgun  
permits, just as drivers licenses are recognized by a ll states.

Advocates o f  national carry reform legislation shou ld  recognize the 
inherent risks that the som etim es more restrictive training and m isdem eanor 
d isqua lif ication  portions o f  carry permit laws m ight be expanded into 
cond it ions for mere possession o f  handguns. G iv e n  (he current national 
adm inistration's fixation with g un  control, the potential for such restrictions 
b e in g  enacted at the national level is m uch greater than the prospects for 
s im ilar  restrictions at the state level.

A  federal carry permit c o u ld  a dd it iona lly  lead to partial federal 
registration o f  g un  owners, because everyone a pp ly in g  for a permit w ould  
be on  a federal list. State-level carry reform laws also create a risk o f  
centralized record-keeping o f  g un  ow neni. State or federal carry reform 
c o u ld  m in im iz e  the centralization o f  data by hav ing  licenses issued by  city 
or county offic ia ls  and  forb idd ing  the consolidation  o f  the local governm ent 
data. B u t , as the com puter hacker saying goes, “ Data want to be free." 
A n y  system o f  lice ns in g  or permitting any activity relating to in d iv id u a l g un  
owners thus necessarily creates risks o f  government registration, especially  
as sharing o f  inform ation in  computer data bases becom es easier.

A  law requiring states to issue carry permits to licensed, trained citizens 
after a background check w ould  probably not violate princ iples o f  federal­
ism . First o f  a ll ,  under section five o f  the Fourteenth A m endm ent o f  the 
Constitution, Congress has the power to enact laws that require states to 
respect fundam ental c iv il rights. 5 A ccord ing ly , Congress w ou ld  have the 
power to pass rem edial legislation regarding states whose c a n y  laws infringe 
Ihe S e co n d-A m e n dm e n t right "to keep and bear arms." T h is  rem edial 
power w ou ld  also extend to the separate right to ow n and  c a n y  handguns 
for self-defense, w hich recent scholarship suggests is contained w ithin the 
N in th  A m e n d m e n t .264 Because Congress has repeatedly determ ined that 
the S econd  A m endm ent guarantees an in d iv id u a l right, and  because Ihe

265. The Fourteenth Amendment slates in part:
No Stale shall make or enforce any law which shall abridge the privileges or immunities 
of citizens of the United Slates; nor shall any State deprive any person of life, liberty, 
or properly without due process of law; nor deny to any person within its jurisdiction 
Ihe equal protection of Ihe laws. U.S. Const, amend. XIV. § I.

Furthermore, ''[T]he Congress shall have power to enforce, by appropriate legislation, the 
provisions of this article." Id. § 5.

266. E.g., Nicholas J. Johnson, Beyond the Second Amendment: An Individual Right 
la Arms Viewed Through the Ninth Amendment, 24 RUTGERS L.J. I (1992).

267. When introducing Ihe Second Amendment and other guarantees in Ihe Bill of 
Rights, Congressman James Madison exphincd that the amendments "relate first to private 
rights." James Madison, 12 PAPERS 193-94 (1979). Madison praised Ihe major popular 
analysis of the Second Amendment, which explained, "the people are confirmed . . .  in their
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h is to ry  o f  the Fou rteen th  A m endm ent show s that it w as adop ted  w ith  the 
exp ressed  intent to  end state in fringem ents on  Ihe righ t to b ea r a rm s ,26* 
cong re ss ion a l use o f  the Fourteenth Am endm en t to  e n fo rc e  the S econd  
Am endm en t w ou ld  pose  few  constitu tiona l p rob lem s .

In  add ition , A rt ic le  IV  o f  the C onstitu tion  guarantees that " |  t]he C itizen s  
o f  each S ta te  sh a ll be en titled  to a ll P riv ile g e s  and Im m un itie s  o f  c itizen s in 
the seve ra l S la te s ,"  and C ong ress  is em pow ered  to en fo rc e  the gu a ran ­
tee .269 P receden t suggests that the righ t lo  c a rry  a fire a rm  fo r  p ro tec tion  
is w ith in  the scope  o f  the “ p riv ileg es  and im m un itie s ”  c lau se .270

A lth ough  the m odem  A m erican  debate o v e r  the c a rry in g  o f  d e fen s ive  
fire a rm s dates fiu n t F lo r id a 's  1987  re fo rm  statute,271 the issue is much 
o ld e r . T h e  found e rs  o f  the A m erican  repub lic  w ere w e ll aw are  o f  the seve re  
gun c on tro l law s in despo tism s such as F rance , e sp e c ia lly  rega rd ing  the 
ca rry ing  o f  fire a rm s . A lth ough  m onarch ists d e fended  these law s on  the 
grounds o f  p ub lic  sa fe ty , the founders c y n ic a lly  v iew ed  such law s as m e re ly  
a p rop  fo r  au th o rita rian  ru le . John  Adam s and T h om as  J e ffe rs o n , w ho  
disagreed on  m any  issues, both  cited w ith app rova l the fo l lo w in g  passage 
from  Ccsarc B ec c a r ia 's  1 764  b o o k , O n  C rim e s  n n d  P u n ishm en ts :

right lo keep and bear their private amis." Id. at 239-40, 257; Tench Core, FBI). GAZETTE, 
June 18, 1789, nt 2.

In 1982, the Senate Subcommittee on the Constitution investigated historical evidence, 
and unanimously concluded that the Second Amendment guaranteed an individual right In 
arms that was made enforceable against the slates by the Fourteenth Amendment. Staff of 
Senate Comm, on Ihe Judiciary, 97th Cong., 2d Sess.. Report on The Right lo Keep nnd Hear 
Arms It (Comm. Print 1982) (unanimous report). In 1986, Congress enacted Ihe Firearm 
Owners' Protection Act, whose preamble stated: 'The Congress finds that—(I) the rights 
of citizens—(A) to keep nnd bear amis under the Second Amendment to Ihe United Slates 
Constitution [and Fourth, Fifth, Ninth, and Tenth Amendment rights)" required additional 
prolt ,. ' which Congress wns enacting. In enacting Ihe Property Requisition Ad of 1941 
to meet defense needs for the global conflict, Congress specifically forbade the requisitioning 
or registration of firearms. In enacting the Fourteenth Ati.-ndmenl, Congress made frequent 
references to its desire lo prevent slate government', from interfering with the right to 
frcedmen to keep and bear antis. Ser Stephen P. Ilnljtook, Congress Interprets the Second 
Amendment: Declarations of a Coeipiai Dran'h on h* Individual Right lo Keep nnd llear 
Arms, 62 TENN. L. REV. 597 (1995).

268. Michael K. Curtis. No State SttAt.L Aiiridge: The Fourteenth AMENDMENT 
AND THE Bill OP Rights 52-53, 56. 72, 88, 104, 140-41, 164 (1986).

269. U.S. CONST, urt. IV, 5 2. cl. I.
270. In ihe notorious but never overruled Dred Scott decision, Chief Justice Taney 

asserted the "absurdity" of Ihe idea that a black man had equal rights with a white man under 
Ihe Unhed Stales Constitution by listing the results that would stem from such a decision. 
Blacks would be ftee lo travel wherever dtcy wished "without pass or passport,” would enjoy 
"full liberty of speech in public and in private," and would be allowed "to hold public 
meetings upon political affairs, and lo keep and cany arms wherever they went." Dred Scott 
v. Sandfoid. 60 U.S. 393, 417 (1856).

271. See supra subpart II.B.
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False is the idea o f  utility that sacrifices a thousand real advantages fo r 

one imaginary o r trifling  inconvenience; that would take fire from  men 
because it bums, and water because one may drown in it; that has no 
remedy fo r evils, except destruction. The laws that forbid the canying o f 
nrms are laws o f  such a nature. They disarm those on ly who arc neither 
inclined nor determined lo  commit crimes. Can it be supposed lhal those 
who have the courage to violate the mo.,1 sacred laws o f  humanity, the 
most important o f  the code, w ill respect the less important and arbitrary 
ones, which can be violated with case and impunity, and which, i f  strictly 
obeyed, would put an end to personal liberty— so dear to men, so dear lo  
flic enlightened legislator— and subject innocent persons to a ll the vexations 
that the guilty alone ought to su ffer? Such laws make things worse fo r the 
assaulted and better fo r the assailants; they serve rather to encourage than 
to prevent homicides, fo r nn unarmed man may be attacked with greater 
confidence lhan an armed man. They ought to be designated as laws not 
preventative but fearfu l o f  crimes, produced by the tumultuous impression 
o f  a few isolated facts, and not by thoughtful consideration o f  the 
inconveniences and advantages o f  a universal decree.172
W he th e r o r  not concea led  c a rry  re fo rm  becom es an im portan t issue 

b e fo re  C ong ress , the issue w i ll con tinue to  arise  b e fo re  state leg is la tu res . 
C on cea led  c a rry  re fo rm  does n o l tu rn o the rw ise  law -ab id ing  c itizens in to 
ho t-tem pered  m u rde rou s psychopaths. T o  the con tra ry , Ilia  ev idence show s 
that concea led  ca rry  re fo rm  is som etim es assoc ia ted w ith sav ing  liv e s ; and 
w here it does not appear to have done  any g o od , it at least d id  no  hann .

272. Cesare Beccaria, On Crimes and Punishments 87-88 (Henry Palolucci trims. 
1963) (1764). Beet 'fir :r gr .erally regarded as Ine founder of criminology. Adams quoted 
Beccarin's nnaly« •- ung of the Boston Massacre trial. Kates, supra note 203, at 
234 n. 132.
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ALASKA COURT SYSTEM 
OFFICE OF THE ADMINISTRATIVE DIRECTOR 

ADMINISTRATIVE BULLETIN NO. 30 
(Amended E ffect ive  January 1 j ,  1989)

TO: ALL HOLDERS OF ADMINISTRATIVE BULLETIN SETS:

Area Court A dm in istra tors  P resid ing  J u d g e s
Clerk o f  th e  A ppella te  C ourts Senior S ta ff
Third D is tr ic t  Rural T raining A ss is ta n t  A dm in istrative  A ssoc ia te
Full-Time C lerks o f  Court
M agistrates  at locations with no full-time c lerk
Law Libraries at A n c h o r a g e ,  Fairbanks, Juneau 5 Ketchikan

SUBJECT: Firearms

No firearms or o th er  w eapons may be brou gh t onto the £ rem ises o f  any  court  
fac il ity ,  or into the portion o f  any  other building occup ied  by the co u rt  sy ste m ,  
e x c e p t  for w eapons which are to be used  as ev id e n c e  in court p r o c e e d in g s .

Weapons to be u sed  as e v id e n c e  in cou rt p ro cee d in g s  must be marked and  
p rep ared  in accord with the term s o f  A dm inistrative Bulletin  No. 9, section  
IV (C ) .  Each p res id in g  judge  may p rescr ib e  p roced u res  for co u rts  w ithin his or 
her d is tr ic t  req u ir in g  prior notification  to d es ig n a ted  court p erso n n e l before  
w eapons to be  used  as e v id e n c e  may be brou gh t on court p rem ises .

T h is  bulletin  does not app ly  to court system  s e c u r ity  em p loyees and peace  
o f f ic e r s .

D a te d : I c. -  ^

E ffect ive  Date: January 15, 1989

/Y -
;?,■ __________________

'■Arthur H. Snow den , i l
A dm in istrative  D irector

— C L

T h is  bulletin  was or ig ina lly  i s s u e d  as No. 86 -7 , e f f e c t iv e  D ecem ber 17, 1986. 
Amended to co rrec t  re fe ren ce  to Bulletin  No. 9.

Original D istr ib u tion :
Supreme Court J u stices
P resid in g  J u d g es
Area Court A dm in istrators
S tep h an ie  Cole
Gerry Dubie
David Lampen
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NOTES TO DECISIONS

Art. IV, § 15

Quoted in Delahay v. State, 476 P.2d 908 (Alaska 
1970).

Section 13. Compensation, Justices, judges, and membets of the judicial council 
and the Commission on Judicial Qualifications shall receive compensation as prescribed 
by law. Compensation of justices and judges shall not be diminished during their terms 
of office, unless by general law applying to all salaried officers of the State.

Revisor’s notes. —  CSHJR 32(Jud) am S (1981), 
effective December 24, 1982, which changed the 
“Commission on Judicial Qualifications" to the “Com­
mission on Judicial Conduct” inadvertently omitted 
express amendment of this section.

Effect of amendments. — The amendment., effec­
tive October 11,1968 (5th Legislature's 2d FCCS SCS 
CSHJR 74 (1968)), inserted “and the Commission on 
Judicial Qualifications" in the first sentence.

NOTES TO DECISIONS

“Term". —  With the exception of this article, wher­
ever “term" or “service at the pleasure of” appears in 
the constitutional text originally adopted, the refer­
ence is to a penod of service for a particular office, 
thus allowing the drafters to be precise in their 
terminology. The language of this sect;cn nnd § 4 of 
this article, on the other hand, applies to any judge of 
any court the legislature might create, and “term” in 
that context may intend only the more general,

though equally valid connotation of any limitation on 
a period of service. Buckalew v. Holloway, 604 P.2d 
240 (Alaska 1979).
'Term of office" as used in this section means the 

time to which a justice or judge is entitled to hold 
office and does not relate to the 10-year or six-year 
intervals between retention elections for justices and 
judges. Hudson v, Johnstone, 660 P.2d 1180 (Alaska 
1983).

Collateral references. —  46 Am.Jur.2d, Judges, 
§ 62 to 71.

48A C.J.S., Judges, §§ 75 to 81, 84.

Section 14. Restrictions. Supreme court justices and superior court judges while 
holding office may not practice law, hold office in a political party, or hold any other office 
or position of profit under the United States, the State, or its political subdivisions. Any 
supreme court justice or superior court judge filing for another elective public office 
forfeits his judicial position.

A judge does not sit on the Board of Regents in a 
representative capacity of the judicial branch. When 
he sits as a regent he is not exercising judicial power 
but rather certain executive powers of control vested 
in the regents over the state's sole institution of 
higher learning. This he may not do. December 27. 
1976 Op. Att’y Gen.
The University Alaska is an instrumentality of the 

state, and membership on its Board of Regents is 
necessary an office under the state. December 27, 
1976 Op. Att’y Gen.

Opinions of attorney general. —  The prohibition 
against dual office holding is literally enforced in 
Alaska. December 27, 1976 Op. Att’y Gen.
The purpose of the prohibition against dual office 

holding is to guard against conflicts of interest, self- 
aggrandizement, concentration of power, and dilution 
of separation of powers in regard to the exercise of the 
executive, judicial, and legislative functions of the 
state government. December 27, 1976 Op. Att’y Gen.
Since the Board of Regents of the University of 

Alaska is not an interbranch commission, a judge may 
not sit as a regent while holding office. December 27,
1976 Op. Att’y Gen.

NOTES TO DECISIONS

Meaning of phrase “position of profit". —  See employment under the United States or the State cf
Begich v. Jefferson, 441 R2d 27 (Alaska 1968). Alaska. Bcgich v. Jefferson, 441 P.2d 27 (Alaska 19681.
And its intent. —  The term "position of profit" was Applied in Acevedo v. City of N. Pole, 672 P.2d 130 

intended to prohibit all other salaried non-temporary (Alaska 1983).

Section 15. Rule-Making Power. The supreme court shall make and promulgate 
rules governing the administration of all courts. It shall make and promulgate rules 
governing practice and procedure in civil and criminal cases in all courts. These rules
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may be changed by the legislature by two-thirds vote of the members elected to each 
house.

NOTES TO

L General Consideration.
II. Legislative Review.

L GENERAL CONSIDERATION.

Scope of rule-making power. —  The supreme 
court’s rule-making power under this section is explic­
itly broad and very nearly complete. Citizens Coali­
tion for Tort Reform, Inc. v. McAlpine, 810 P.2d 162 
(Alaska 1991).
Authority to enact procedures is judicial. —  

While the power to create substantive rights is a 
legislative power, the authority to enact procedures to 
implement those rights is. by virtue of this section, 
judicial. Thomas v. State, 566 P.2d 630 (Alaska 1977).
In Alaska, the supreme court is given exclusive, 

initial power to make rules governing practice and 
procedure and they need not look to the legislature's 
intentions to discern whether it has attempted to 
prescribe a different procedure than that contained in 
a court rule, unless the legislature has acted in the 
requisite manner to change a rule. Nolan v. Sea 
Airmotive, Inc., 627 P.2d 1035 (Alaska 1981).
Because administration of justice is day-to- 

day business of courts. —  A reason for placing in 
the judicial branch of government rather than in the 
legislature the initial and primary responsibility for 
making rules of court practice and procedure is that 
the administration of justice is the day-to-day busi­
ness of the courts; they are better equipped than a 
legislature to know the most effective and easiest 
methods of conducting that business. City of Valdez v. 
Valdez Dev. Co., 506 P.2d 1279 (Alaska 1973).
Promulgation of rules of practice and proce­

dure. —  The superior court has no responsibility or 
authority to promulgate rules of practice and proce­
dure. Lee v. State, 374 P.2d 868 (Alaska 1962).
Under this section the responsibility for promulgat­

ing rules governing practice and procedure in civil and 
criminal cases in ail courts rests with the supreme 
court. Lee v. State, 374 P.2d 868 (Alaska 1962).
Supreme court can return case to trial court 

for further proceedings. —  In any appropriate case 
where there is disregard for the rules of court, the 
supreme court can exercise its supervisory power to 
return the case to the trial court for further proceed­
ings. McCracken v. Davis, 560 P.2d 771 (Alaska 1977).
Declaration of appellate rule supremacy over 

procedural statutes is an expression of the judicial 
power distributed to the courts by this section and § 1 
of this article. Winegardner v. Greater Anchorage 
Area Borough, 534 P.2d 541 (Alaska 1975).
Distinction between substantive and proce­

dural law. —  Substantive law creates, defines and 
regulates rights, while procedural law prescribes the 
method of enforcing the rights. Channel Flying, Inc. v. 
Bernhardt, 451 P.2d 570 (Alaska 1969); Nolan v. Sea 
Airmotive, Inc., 627 P.2d 1035 (Alaska 1981).
For the court to invalidate a statute as “pro­

cedural," requires them to find, first, that the statute 
indeed conflicts with a rule promulgated by the court, 
and. second, that the main subject of the statute is not 
substantive with only an incident effect on procedure, 
Winegardner v. Greater Anchorage Area Borough, 534 
P.2d 541 (Alaska 1975), Channel Flying, Inc. v. 
Bernhardt, 451 P.2d 570 (Alaska 1969), and finally,

DECISIONS

that the legislature has not changed the rule with the 
stated intention of doing so, Leege v. Martin, 379 P.2d 
447 (Alaska 1963). Nolan v. Sea Airmotive, Inc., 627 
P.2d 1035 (Alaska 1981).
The manner in which the exercise of judicial 

power may be invoked, initially by commencing a 
civil action in court, is a matter directly involved with 
court practice and procedure, the regulation of which 
has been committed to the supreme court under the 
constitution. Silverton v. Marler, 389 P.2d 3 (Alaska 
1964).
Children’s proceedings are among “civil and 

criminal cases in all courts" over which this section 
gives the supreme court rule-making authority which 
is intended to be plenary and not capable of reduction 
by relabeling of proceedings. RLR v. State, 487 P.2d 27 
(Alaska 1971).
The investigative demand procedure set forth 

in AS 45.50.590 and 45.50.592 does not conflict with 
the rulemaking power vested in the Supreme Court by 
this section insofar as it involves hearings to modify or 
set aside investigative demands and not proceedings 
to compel production of document. Matanuska Maid. 
Inc. v. State, 620 F2d 182 (Alaska 1980).
The time limil for filing an appeal from an 

administrative order is a procedural matter and is 
therefore subject to the Alaska supreme court's su­
premacy over such matters pursuant to this section. 
Owsichekv. State, Guide Licensing & Control Bd„ 627 
P.2d 616 (Alaska 1981).
AS 47.10.070, providing for exclusion of the 

public from juvenile hearings, is procedural, so is 
outside the scope of legislative authority unless two- 
thirds of each house of the legislature votes to change 
the rule promulgated by the supreme court in this 
matter. RLR v. State, 487 P.2d 27 (Alaska 1971).
AS 22.20.022 is not constitutionally invalid as 

an attempt to usurp the rule-making powers of the 
supreme court insofar as it provides for a peremptory 
disqualification of a judge. Channel Flying, Inc. v. 
Bernhardt, 451 P.2d 570 (Alaska 1969).
AS 22.20.022 does not merely regulate procedure. 

With or without it the particular action in court takes 
the same course. The statute rather creates and 
defines a right —  the right to have a fair trial befr 'e 
an unbiased and impartial judge. This is something 
more than merely prescribing a method of enforcing a 
right. The main subject matter of AS 22.20.022 is 
substantive in nature and was within the province of 
the legislature to deal with. Channel Flying, Inc. v. 
Bernhardt, 451 P.2d 570 (Alaska 1969).
Right under AS 22.20.022 subject to rule-mak­

ing power. —  While recognizing the legislature's 
authority to create the right to disqualify a judge by 
peremptory challenge under AS 22.20.022, the ptoce- 
dure to be followed in implementing that right is 
subject to the rule-making power vested in the su­
preme court by this section. Padie v. State, 566 P.2d 
1024 (Alaska 1977).
Criminal Rule 24(d) is not unconstitutional 

insofar as it purports to allow the prosecution peremp­
tory challenges of jurors. SmilofT v. State, 589 P.2d 28 
(Alaska 1978).
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State of Alaska
D e p a r t m e n t  o f  L a w  

July 12, 1995

663-95-0323

465-3428

Enforcement o f criminal trespass 
statutes in connection with concealed 
handguns

By memorandum dated December 21, 1994, you have requested advice as to 
whether a private business may bar from its premises someone who is carrying a concealed 
handgun and, if  so, whether a person who nonetheless enters the business with a concealed 
handgun is guilty o f a criminal offense. You have also requested advice as to whether a criminal 
offense is committed when a person carries a concealed handgun into a retail store that contains 
a branch office o f a bank, in view o f the new statute that prohibits concealed handguns from 
being carried into "financial institutions."

The Department o f Law cannot provide legal advice to private parties, and 
consequently private businesses with questions about concealed firearms should contact their own 
legal advisors regarding their rights and liabilities for protecting patrons o f their business and 
issues regarding employees o f their business, civil actions for trespass1 and general landlord and 
tenant matters.2 Your question, however, is what action, if  any, troopers should take when they 
receive a complaint about a person carrying a concealed handgun on private business premises. 
The follow ing is our advice.

1 This memorandum addresses criminal trespass laws only and we express no opinion on the ability 
of private persons to maintain a civil suit for trespass. See B row n  Jug , Inc . v. In te rn a t io n a l B ro th e rh o o d  
o f  T eam ste rs , 688 P.2d 932, 937-38 (Alaska 1984) (in civil action, intentional entry onto land of another 
constitutes intentional trespass even if trespasser believes that he or she has the right to be on the land).

2 This department has previously opined, in response to questions from the legislature, that a 
landlord has a right to prohibit firearms on leased property. 1983 Inf. Op. Att’y Gen. (Jul. 1; 366-444- 
83).
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The short answer to your first question is that it may, depending on the 
circumstances, be illegal under the state criminal trespass statutes for a person to carry concealed 
handguns on private business premises, even though the person has a permit for the weapon. The 
short answer to your second question is that clear demarcation o f bank premises and notice to 
patrons are important considerations in enforcing the concealed handgun law on bank premises 
within larger stores. Issues regarding automatic teller machines and other premises o f financial 
institutions will be discussed below. Before reaching these issues, however, we will first discuss 
the impact o f the newly-enacted concealed handgun statutes on state criminal trespass laws.

II. Discussion

A. The Concealed Handgun Statutes Do Not Prevent Private Property Owners 
From Relying On Criminal Trespass Laws To Control Access To Their 
Premises

Under AS 11.61.220, it is a crime for a person to carry a concealed handgun 
unless the person is a peace officer, is on the person’s own property, is engaged in a lawful 
outdoor activity requiring a weapon for protection, or has obtained a permit under the new  
statutes set out in AS 18.65.700 —  18.65.790. Even if  a person has obtained a permit to carry 
a concealed handgun, there are several types o f places where these guns cannot be carried. 
AS 18.65.755(c) makes it a class B misdemeanor for a person with a permit to possess a 
concealed handgun in one o f these legislatively designated areas.3

The first question that you have asked is whether there are any other premises that 
can be designated as off-limits for concealed handguns, even though they do not appear on the 
list o f  prohibited premises in AS 18.65.755. We believe that there are.

Alaska has a criminal trespass statute, AS 11.46.330, which makes it a crime to 
enter or remain on premises when a person is not privileged to do so or has been directed to 
leave. It provides as follows: "A person commits the crime o f criminal trespass in the second 
degree if the person enters or remains unlawfully (1) in or upon premises; or (2) in a propelled 
vehicle." AS 11.46.330. AS 11.46.350 defines "enter or remain unlawfully" as meaning to "(1) 
enter or remain in or upon premises . . . when the premises . . .  at the time o f the entry or

I. Summary

3 These places include, among others: law enforcement or correctional facilities, school grounds, 
courthouses, certain governmental buildings, portions of airline terminals, and residences where an 
appropriate notice has been given by oral statement or by a conspicuous notice. AS 18.65.755.
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remaining is not open to the public and when the defendant is not otherwise privileged to do so; 
[or] (2) fail to leave premises . . . that is open to the public after being lawfully directed to do 
so personally by the person in charge."

These statutes give property owners the right to exclude a person from their 
property for any reason. That reason can include carrying a concealed handgun, even with a 
permit, unless the concealed handgun permit laws are interpreted as somehow superseding this 
aspect o f  the criminal trespass laws. It is therefore necessary to consider whether the 
legislature’s enactment o f AS 18.65.755 impliedly repealed the criminal trespass statute (and any 
municipal ordinance prohibiting criminal trespass) as applied to the carrying o f concealed 
handguns. As explained below, we do not believe that AS 18.65.755 prevents property owners 
from choosing to exclude persons carrying concealed handguns, even if the person has a permit, 
and, accordingly, those who enter or remain on property with a concealed handgun despite the 
owner’s request that they leave can be prosecuted for criminal trespass.

To determine whether a prior statute has been impliedly repealed, Alaska’s courts 
look to the intent o f  the legislature in passing the new statute to determine if there is an 
irreconcilable conflict between the two. Peter v. State, 531 P .2d 1263, 1268 (ALska 1975). 
Although the supreme court will not automatically apply the common law presumption against 
implied repeals, the court has quoted from a well-respected commentator who notes that "[t]he 
presumption has . . . special application to important public statutes o f long standing." Id. 
(quoting 1A J. Sutherland, Statutes and Statutory Construction § 23.10 (4th ed. Sands 1972)).

Criminal trespass laws are important public statutes that protect private property 
rights by allowing owners to choose who may enter or remain on their premises. Although there 
are limits on the extent to which private property owners can control free speech on portions o f 
their prem ises that have become the functional equivalent o f public property {see, e.g., 
Pruneyard Shopping Center v. Robins, 447 U.S. 74, 100 S. Ct. 2035, 64 L. Ed. 2d 741 (1980)), 
there are no similar limitations in Alaska law on the ability o f businesses to prohibit firearms 
or smoking on the premises, or to require a dress code or otherwise require that patrons behave 
in a way that is believed by the business owner to be appropriate for operation o f the 
establishment or for preserving the safety and comfort o f other patrons.4

4 W e note that the Alaska Constitution was recently amended to create an "individual" right to bear 
arms that is not to be infringed by state or local government. Art. I, § 19, Alaska Const. We conclude 
that this amendment does not prevent private persons from setting rules of conduct for their own 
property. For example, the Alaska Supreme Court has declared that ingesting substances (such as 
smoking tobacco) is constitutionally protected, G ray  v. S ta te , 525 P.2d 524 (Alaska 1974), as is choosing 
how to appear and what to wear, B ree se  v. Sm ith , 501 P.2d 159 (Alaska 1972). Nonetheless, private

(continued...)



Ron Otte, Commissioner

Department of Public Safety

663-95-0323

July 12, 1995

Page 4

Also, criminal trespass laws have been part o f Alaska society for many years. 
The present Model Penal Code formulation o f the criminal trespass statute has been part o f 
Alaska law since 1980, and earlier criminal trespass statutes were part o f the Alaska criminal 
code since well before statehood.5

Given the importance and long history o f these laws, it is probable that the Alaska 
courts would impose a presumption against the implied repeal o f the criminal trespass statutes. 
Even if no presumption is applied, however, it is unlikely that a court would find that the 
concealed handgun statutes impliedly repealed the criminal trespass statutes to the extent o f 
prohibiting businesses from excluding concealed handguns on their premises.

There is nothing on the face o f the concealed handgun statutes in general, or in 
AS 18.65.755 in particular, that is inherently inconsistent with the criminal trespass statute set 
out in AS 11.46.330. The concealed handgun statutes create a detailed statutory scheme for 
obtaining permits to carry concealed handguns. They also create a large number o f new offenses 
for carrying concealed handguns in certain designated areas or for misusing the permit. See 
AS 18.65.760; AS 18.65.765. The criminal trespass statute, on the other hand, gives private 
property owners the right to ensure that their property is used in the manner they choose. These 
purposes are not in conflict.6 We accordingly conclude that AS 11.46.330, as applied to persons

4(... continued)
businesses indisputedly may ban smoking and impose dress codes. This is because the constitutional 
rights in Article I of the Alaska Constitution (like the Bill of Rights in the United States Constitution) are 
limitations on the power of government, rather than on the actions of private persons. Luedtke v. Nabors 
Alaska Drilling, Inc., 768 P.2d 1123, 1129-30 (Alaska 1989).

5 See former / S 11.20.610, AS 11.20.630 and AS 11.20.650. The Revised Criminal Code replaced 
these earlier, more specific laws with broader provisions so as to eliminate a "needless proliferation of 
statutes." Alaska Criminal Code Revision, Tentative Draft, Part 3, Offenses Against Property (April 
1977) at 59.

6 The legislative history of AS 18.65.755 discloses that an unsuccessful attempt was made in the 
House of Representatives to expand the list of prohibited premises to include retail establishments and 
other places that post signs prohibiting entrants from carrying concealed handguns. See Amendments 2 
and 3 offered to CSHB 351(FIN) on April 15, 1994. House Journal at 3471-73 (1994). It is rarely 
appropriate to infer legislative intent from the defeat of a proposed amendment. Its defeat may mean only 
that legislators wanted to ensure that some areas would be off-limits to concealed handguns, regardless 
of whether a person carrying a concealed handgun noticed that a sign had been posted, while in other 
areas it is to be left to the discretion of the property owner whether to allow patrons to carry concealed 
handguns.
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carrying concealed handguns, should not be interpreted as having been impliedly repealed by 
AS 18.65.755.7

B. Alaska’s Criminal Trespass Laws

AS 11.46.330 makes it the crime o f criminal trespass in the second degree, a class 
B misdemeanor, to "enter or remain unlawfully" in or upon land, buildings or propelled 
vehicles. Under AS 11.46.350, the phrase "enter or remain unlawfully" is defined to include

(1) for premises not open to the public, entering or remaining "when the 
defendant is not otherwise privileged to do so"; and

(2) for places open to the public, "fail[mg] to leave . . . after being 
lawfully directed to do so personally by the person in charge."

These two provisions differ slightly with regard to the type o f notice that must be given to a 
person before that person may be deemed to have entered or remained unlawfully. We will first 
discuss places "not open to the public," and then places "open to the public."

1. Places Not Open to the Public

The primary elements o f the crime o f criminal trespass in the second degree, as 
applied to persons who carry concealed weapons into places that are not open to the public, are:
(1) that the person knowingly entered or remained in the place with a concealed handgun,
(2) that the person was not privileged to enter or remain in the place with a concealed handgun, 
and (3) that the person entered or remained with reckless disregard as to whether or not he or 
she was privileged to do so.

Whether a place is "not open to the public," for purposes o f  the criminal trespass 
statute, is a question ultimately to be decided by the factfinder in each specific criminal case and 
we accordingly will not attempt to try to list all the places that are "not open to the public." The 
term, however, almost certainly includes (1) private offices, (2) offices that require an

7 Our conclusion is bolstered by the analogy that can be made to the state’s public drunkenness 
statutes. In Peter v. State, the Alaska Supreme Court held that the Uniform Alcoholism and Intoxication 
Treatment Act in AS 47.37 impliedly repealed Alaska's drunk-in-public law. The court found that the 
legislature’s expressed intent in adopting the Uniform Act was to stop criminally punishing drunks and 
to rehabilitate them instead. 531 P.2d at 1271. This holding, however, has no impact on the ability of 
business owners to invoke the criminal trespass laws against drunks who are asked to leave the premises 
and refuse to do so.
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appointment (such as doctor or dentist offices), (3) places reserved for residents or authorized 
guests o f residents (such as nursing homes),8 (4) places for employees or authorized personnel 
only, (5) places that are limited to only members or authorized guests o f members (such as 
members-only stores or clubs), and (6) premises that are normally open to the public, but closed 
for special occasions (for example, restaurants closed for a "private party"). J^/inson v. State, 
739 P .2d 781, 783 n .l (Alaska App. 1987).

The simplest element o f the offense o f criminal trespass is whether the person 
knowingly entered or remained on the premises. Unless a person has entered a place by 
mistake, or for some reason is unaware o f his or her location, this element can easily be 
proven.9

Assuming that a person has a permit to carry a concealed handgun, whether that 
person is privileged to carry the gun onto premises that are not open to the public depends on 
the policies o f the office, theater, sporting event, or other premise operator. The prohibition 
against bringing guns onto the premises must be an official policy o f the organization or be 
imposed by someone managing the prem ises.10

Whether or not a person entered or remained in reckless disregard o f a lack o f  
privilege depends on the type o f notice provided. Although the statutory definition o f "reckless" 
in AS 11.81.900(a) requires only awareness and disregard o f a risk that the circumstance (in this 
case, a lack o f privilege) exists, most juries will likely want proof that the person actually knew 
he or she was prohibited from carrying a concealed handgun on the premises.

The strongest evidence that a person knew he or she was not allowed to enter or 
remain on the premises with a concealed handgun is if the property manager or an agent o f the 
manager provides this information to the person in a face-to-face conversation or by telephone.

8 But see Steele v. Breinholt, /47 P.2d 433 (Utah App. 1987), in which the issue of whether a 
nursing home was open to a particular visitor was deemed to be question of fact for the jury.

9 In most instances, a person both enters and remains either with or without the permission of the 
property owner. In some cases, however, a person may initially enter with the permission of the owner 
but thereafter lose that permission.

10 There is nothing, however, that precludes an organization from applying different rules at 
different times. For example, an arena or convention center may choose to allow guests to carry 
firearms, including concealed handguns, at a gun collectors show, but prohibit concealed weapons at a 
rock concert. It is also permissible for an organization to allow peace officers or other authorized persons 
(such as security guards) to carry concealed handguns, but prohibit other persons from carrying them.
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Proof o f a written communication o f this information would also establish the fact. For 
example, in Johnson v. State, 739 P .2d 781 (Alaska App. 1987), the court upheld a criminal 
trespass conviction against a skier on the basis of a letter that the Alyeska Ski Resort had written 
to him, barring him from the resort for the remainder o f the season because o f the danger posed 
by his reckless conduct.

Alternatively, a business may communicate the information by placing a placard 
at each o f its entrances. The Alaska Statutes specify the size and contents o f a notice against 
trespass in AS 11.46.350(c).11 The notice must be "printed legibly in English," be "at least 144 
square inches in size," contain "the name and address o f  the person under whose authority the 
property is posted and the name and address o f the person who is authorized to grant permission 
to enter the property," and be "placed at each . . . way o f access onto the property. 
"AS 11.46.350(c)(1) -  (4).12

There may, however, be circumstances under which a posted notice described in 
AS 11.46.350(c) may not be visible enough and therefore it will be difficult to prove that the 
entrant had actual knowledge. For example, persons seeking admission to a crowded auditorium 
may not be able to see a sign o f the statutory minimum 144 square inches (12 inches by 12 
inches). Or a person who enters an office or a "members-only" store for the first time may not 
notice a small sign. In these situations, one option would be for the business to increase the size 
o f the sign.

In terms o f the content o f the notice, the following is an example o f language that
might be used:

N O  C O N C E A L E D  H A N D G U N S
Ev e n  If Y o u  H a v e  a  P erm it  

Violators w ill be arrested and prosecuted.
This warning does not apply to peace officers 

or authorized security personnel.

John D o e , M anager, P .O . B ox  123 
A ncho rage , A la ska  9 9S 01

11 A S 1 1 .4 6 .3 5 0  w as enacted w ith  other statutes in ch. 168, SLA  1988, dealing with trespasses to 
unoccupied  land. Its term s, h ow ever, are not exp licitly  lim ited to unoccupied land.

12 See also  A S 1 8 .6 5 .7 5 5 , setting out sim ilar requirem ents for the posting o f  notice by hom eow ners  
that perm ittees are prohibited from  bringing concealed handguns into their hom es.
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Organizations that wish to preclude firearms generally should use the phrase "no fireanns" 
instead o f "no concealed handguns."

There are a myriad o f alternative means that may be used by businesses to provide 
the necessary notice. For example, a business may decide to give out handbills to persons 
entering the establishment. A similar notice could be given at the time a ticket is purchased or 
an application for membership is obtained. Alternatively, in theaters, sporting events, or 
members-only stores, it would seem to be a simple matter to print a written warning (similar to 
the sample sign set out above) directly on the admission ticket or membership card.

It would be difficult to list all the ways in which the necessary notice can be 
given, and it is impossible to predict all o f  the defenses that might be raised by persons claiming 
they were unaware that they did not have a privilege to possess firearms on the premises. State 
troopers investigating cases of trespass will have to determine whether, based on all the 
circumstances, there is evidence establishing that the person was aware o f the prohibition.

2. Places Open to the Public

The primary elements o f the crime o f criminal trespass in the second degree, as 
applied to persons who carry concealed weapons into places that are open to the public, are:
(1) that the person knowingly entered or remained in a place with a concealed handgun, (2) that 
the person was directed to leave personally by the person in charge or someone authorized by 
the person in charge, and (3) that the person recklessly disregarded the lawful order not to 
remain. Johnson v. State, 739 P .2d at 783-84.

Again, the element o f whether the person knowingly entered or remained in the 
place is easily proven.

The second element, that the person was "directed to leave personally," is more 
difficult. A prosecution cannot easily be based on notice provided solely by a sign posted at an 
entryway. Notice, however, will be sufficient if the business owner, or the person in charge, 
acts through an agent to provide actual notice. Cleveland v. Municipality o f Anchorage, 631 
P.2d 1073, 1077 (Alaska 1981). As before, a face-to-face or telephone conversation is the 
clearest example o f personal notice. It is likely that most cases o f criminal trespass that require 
trooper involvement will occur after a person has been told not to bring a firearm into an 
establishment. This advisement should be deemed to remain in effect until rescinded.

As in Johnson, a letter directed to the person will also suffice under this 
subsection o f the criminal trespass statute. Similarly, a handbill given to an entrant will also be
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sufficient. The adequacy o f other types o f personal directions (for example.. an announcement 
made over a loudspeaker) will depend on the circumstances.

I f there is sufficient evidence that the person was personally directed to leave, then 
there should be no problem proving the final element, that the person recklessly disregarded that 
direction. The lawfulness o f an order to leave — like other legal issues —  would seem to be 
a question for a judge, rather than a question o f fact for the jury to decide.13

C. The Defense o f "Necessity" Is Not Available

Persons who carry concealed handguns often claim they are doing so for purposes 
o f self-defense. It is foreseeable that a person charged with criming' trespass may try to raise 
the defense o f "necessity." Thus, for example, a defendant charged with criminal trespass for
refusing to leave premises when asked to do so by an owner who objects to the presence o f
concealed weapons may argue that his "need" to carry a concealed handgun outweighs the 
owner’s interest in barring fne presence o f such weapons on the premises.

The defense o f "necessity" is governed in Alaska by the common law and by 
AS 11.81.320. In accordance with these authorities, it is only rarely, if  ever, that the defense 
o f necessity will justify a person’s possession o f a concealed handgun on premises where such 
possession is prohibited by the owner.14 See Cleveland v. Municipality ,:f Anchorage, 631 P .2d 
1073 (Alaska 1981) (defense o f necessity to "preserve life" rejected in trespass case arising from

13 But see Johnson v. State, 739 P.2d 781 (Alaska App. 1987), in which the court indicated that the 
lawfulness of the order was a "circumstance" in the case that the jury could review. It is not clear what 
the Johnson court meant by this. The court observed that, under the facts in that case, the defendant 
could claim he was not reckless because he reasonably questioned the "validity" of a warning letter. We 
believe that the technical lawfulness of an order is a question for a judge to decide. Johnson, however, 
suggests that the reasonableness of the defendant’s belief with respect to that order is a question for the 
jury. In the rare case in which there may be a question about the legality of an order to leave (e.g.,a 
property owner changes the terms of a lease in the middle of the tenancy), a judge would be the more 
appropriate one to decide the issue than a jury.

14 It is at least theoretically possible for a "necessity" defense to arise if, for example, a person with 
a concealed weapon were chased by attackers into a prohibited area. In the unlikely event that the person 
were prosecuted for trespass for entering the prohibited area, a defense of "necessity" or perhaps duress 
would be applicable. Note, however, that prisoners who escape can raise a defense of "necessity" if they 
were in danger in prison, but they must then turn themselves in and inform authorities immediately, or 
else justify their continuing absence. Wells v. State, 687 P.2d 346 (Alaska App. 1984). Like escape, 
criminal trespass is a continuing offense that would have to be justified.
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defendant’s refusal to leave an abortion clinic); Bird v. Municipality of Anchorage, 787 P .2d 119 
(Alaska App. 1990) (abortion clin ic trespass case). Nonetheless, we recommend that the 
investigating officer provide a suspect with the opportunity to explain why the suspect thought 
it was necessary to carry a concealed handgun onto the premises in contravention o f the owner’s 
explicit directions.

D. "Financial Institutions" under AS 18.65.755

Under AS 18.65.755(a)(ll), a person with a pennit to carry a concealed handgun 
is prohibited from carrying the gun "into . . .  a financial institution." The statute defines 
"financial institution" as a "bank, savings bank, savings association, credit union, or other 
institution regulated by the Department o f Commerce and Economic Development under AS 06."

You have asked whether a branch office o f a financial institution fits within the 
prohibition o f  AS 18.65.755(a)(ll) when the branch office is located within a larger retail store 
that is not a "financial institution." We conclude that a branch office o f a bank is a financial 
institution under AS 18.65.755. This, however, does not mean that the entire retail store 
enclosing the branch office automatically becomes a financial institution for purposes o f  the 
prohibition set out in the concealed handgun law.

If the bank branch office is physically separated from the remainder o f the store 
by walls or other barriers, then the statutory prohibition against carrying concealed handguns 
into a financial institution applies to that separate area, but not to the surrounding store. I f  the 
branch office is not physically separated from the remainder o f the store, w e believe that the 
prohibition set out in AS 18.65.755 applies only to those areas where a patron o f the bank deals 
face-to-face with a bank employee, or in those waiting areas where patrons o f the bank 
congregate or line up to wait to see a bank employee. In either situation, it is advisable for 
notice (through use o f a sign or one o f the other means discussed above) to be provided to the 
customers o f the bank that concealed handguns or fireanns are not allowed in that area.

A related question is whether drive-up teller windows, outdoor automatic teller 
machines; and bank parking lots are included within the term "financial institution" for purposes 
of AS 18.65.755. We believe that drive-up teller windows and automatic teller machines fall 
within the ambit o f that term, while baiJc parking lots do not.

This, however, does not end the inquiry. For purposes o f AS 18.65.755(a)(ll), 
the key question about drive-up teller windows and outdoor automatic teller machines is whether 
the person using that service has com e "into" a financial institution. We conclude that a person 
who uses a drive-up teller window has not entered "into" a financial institution. Similarly, a 
person who uses an outdoor automatic teller machine, even one that is connected to a bank, has
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not entered "into" the bank itself. On the other hand, if the automatic teller machine is located 
inside bank premises, or in a foyer or other entry to the bank, a person who uses such a 
machines has entered "into" the institution.

If a financial institution reports that a person is carrying a firearm in a parking 
lot or when using a drive-up window or outdoor automatic teller machine, then the state troopers 
may take action if  the elements o f the offense o f criminal trespass have been met, as discussed 
in earlier sections o f this memorandum (e.g., notice has been provided to the patron, etc).

i n .  Conclusion

For the reasons set out in this memorandum, we conclude that the state’s criminal 
trespass laws can be used to arrest and prosecute a person who possesses a concealed handgun 
on private business premises, even if the person has obtained a permit for the concealed weapon, 
if the owner or management o f the business has provided notice that concealed handguns (or all 
firearms) are prohibited on the premises.

We also conclude that a branch office o f a bank that is located in a retail store is 
a financial institution under AS 18.65.755. If the branch office in the retail store has been 
physically separated from the rest o f  the store, through the use o f walls or other types o f 
dividers, then AS 18.65.755 prohibits a person from carrying a concealed weapon into the area. 
It is not a violation o f AS 18.65.755, however, to cany concealed handguns to drive-up teller 
windows, outdoor automatic teller machines, or bank parking lots, although this conduct might 
constitute criminal trespass if  all o f  the elements o f that offense can be proven.

Please contact this office if  you have further questions.

DJG/MOK/jf
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April 16,1997

Senators Bert Sharp & Drue Pearce, Co-Chairs 
Senate Finance Committee 
c/o Rm. 518, State Capitol 
Juneau, Alaska 99801-1182
Dear Senators:
Please consider the following to be testimony before April 18, Senate Finance Com­
mittee Hearing on Senate Bill-141.
Senate Bill 141 was introduced in recognition of the dependability of Alaskans who 
have secured concealed handgun carry permits and to stream line Alaska Uw  as it 
applied to carrying handguns under permits.
A principle feature o f the bill is that it corrects the inconsistency th a t perm it hold­
ers who have subm itted to training, fingerprinting, and background checks may nol 
legally carry concealed in' places, such ?s financial institutions, where any legal 
handgun owner can carry openly.
Additionally it reduces the cost lo Alaskans in securing and renewing a perm it to the 
cost incurred in processing concealed handgun carry applications. There should be 
no additional costs to the .State of Alaska.
I urge passing SB-141 out of the Senate Finance Committee.
S incerely,

HC 02, Box 7630-A1 
Palmer, Alaska 99645.
Robert H. Parkerson Ph: $07) 745-4358
u r n ?  Rr,v 7A20-A1 ’
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(b) With funds appropriated for that purpose, the commissioner of 
public safety shall provide grants to nonprofit regional corporations 
for village public safety officers.

(c) The commissioner of public safety may adopt regulations related 
to village public safety officers, including minimum standards and 
training, criteria for community or corporation participation, ar i  the 
interaction between the DepejTment o f Public Safety and village pub­
lic safety officers. (§ 1 ch 48 SLA 1993)

.A rtic le  9. P e n n it  to C a n y  a  C on cea led  H andgun.

S ec tion  S ec tion
700. Parm it to ca rry  a conceal*d handgun 750 . Poaaaaaion and disp lay o f perm it
705. Qualification ! to obtain a penn it 755 . Places where perm ittee may not poe-
710. Application fo r perm it to ca rry  a con- seas a concealed handgun

cealed handgun 760 . M isuse o f a perm it
715. Demonstration o f competence w ith 735 . Responsibilities o f the permittee

handguns 770 . Access to lis t o f permittees by peace
720. Fees officers
725. Perm it renewal 775 . Regulations
730. Replacement o f perm it 778 . Municipal preemption
735. Suspension o f perm it 780 . P roh ib ition o f poaeeseion o f con-
740. Revocation o f perm it; appeal cealed hendguns
745. No liab ility  fo r issuance o f perm it o r 785 . Procedure fo r local option elections 

fo r tra in ing 790 . Definitions

S ec. 18.05.700. P erm it to  carry  a co n cea led  h an dgun , (a) The 
department shall issue a permit to carry a concealed handgun to a 
person who

(1) applies in person at an office of the Alaska State Troopers;
(2) qualifies under AS 18.65.705;
(3) submits a completed application on a form provided by the de­

partment, that provides the information required under AS 18.65.705 
and 18.65.710 and is executed under oath;

(4) submits two complete sets of fingerprints on Federal Bureau of 
Investigation approved fingerprint cards that are of sufficient quality 
so that the fingerprints may be processed; the fingerprints must be 
taken by a person, group, or agency approved by the department; the 
department shall m a in t a i n  a list of persons, groups, or agencies ap­
proved to take fingerprints and shall provide the list to the public 
upon request;

(5) submits evidence of competence with handguns as provided in 
AS 18.65.715;

(6) provides two frontal view color photographs of the person taken 
within the preceding 30 days that include the head and shoulders of 
the person and are of a size specified by the department;

(7) shows a valid Alaska driver's license or identification card at 
the time of application;

(8) does not suffer a physical infirm ity that prevents the safe han­
dling of a handgun; and

§ 1 8 .6 5 .7 0 0  Health, Safety, and Housing § 1 8 .6 5 .7 0 0

345



§ 18.65.705 Alaska Statutes § 18.65.705

(9) pays the application fee required by AS 18.65.720.
(b) The department shall either approve or reject an application for 

a pennit to carry a concealed handgun under (a) of this section within 
15 days of receipt of pennit eligibility information from the Federal 
Bureau of Investigation or other agency necessary to m ake a determi­
nation concerning the application. The department shall request per­
mit eligibility information under this subsection w ith in five days of 
the receipt of the application. The department shall notify the appli­
cant in writing of the reason for a rejection.

(c) A person whose application is rejected under this section may 
appeal the rejection decision to the commissioner. A person may seek 
judicial review of the decision of the commissioner under AS 44.62.560 
— 44.62.570.

(d) A permit issued under (a) of this section is valid for five years 
from the date of issue. The pennit must specify the action types and 
maximum calibers of handgun described in the permittee's certificate 
of competency under AS 18.65.715 but may not specifically identify a 
handgun by make, model, or serial number. (§ 4 ch 67 SLA 1994)

Sec. 18.65.705. Q u alifica tion s to ob ta in  a perm it. A person is 
qualified to receive and hold a permit to carry a concealed handgun if 
the person

(1) is 21 years of age or older;
(2) is eligible to own or possess a firearm under the laws of this 

state and under fedo-al law;
(3) has not been convicted of and is not currently charged under a 

complaint, information, indictment, or presentment w ith  a felony un­
der the laws of this state or a similar law of another jurisdiction;

(4) has not been convicted, within the five years im m ediately pre­
ceding the application, of, and is not currently charged under a com­
plaint, information, indictment, or presentment with, any of the fol­
lowing misdemeanor offenses or sim ilar laws of another jurisdiction:

(A) AS 11.41.230, 11.41.250, 11.41.270;
(B) AS 11.46.315, 11.46.320, 11.46.330, 11.46.430, 11.46.484;
(C) AS 11.51.130;
(D) AS 11.56.330, 11.56.350, 11.56.380, 11.56.545, 11.56.700,

11.56.710, 11.56.740, 11.56.780, 11.56.790, 11.56.800, 11.56.805;
(E) AS 11.61.110, 11.61.120, 11.61.210, 11.61.220, 11.61.240; or
(F) AS 11.71.050, 11.71.060;
(5) has not been convicted of two or more class A misdemeanors of 

this state or sim ilar laws of another jurisdiction w ithin the five years 
immediately preceding the application;

(6) has not w ithin the 10 years immediately preceding the applica­
tion been adjudicated a delinquent for a felony offense o f this state or 
another jurisdiction;
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(7) is not now suffering, and has not within the five years immedi­
ately preceding the application suffered, from a mental illness as de­
fined in AS 47.30.915;

(8) has not been adjudicated as mentally incapacitated by a court of 
this state, another state, territory, or jurisdiction, or of the United 
States, unless the guardianship or similar arrangement has been 
closed or terminated and five years have elapsed since the closure or 
other termination;

(9) is a resident of the state and has been for the one year immedi­
ately preceding the application for a pennit;

(10) has not been discharged from the armed forces of the United 
States under dishonorable conditions;

(11) is not an alien who is residing in the United States illegally or 
a former citizen of the United States who has renounced the person’s 
citizenship;

(12) is not an unlawful user of, or addicted to, a controlled sub­
stance;

(13) is not now the subject of an injunction under AS 25.35.010 — 
25.35.020 unless the injunction has beon dissolved or has expired;

(14) is not now in and has not in the three years immediately pre­
ceding the application been ordered by a court to complete an alcohol 
treatment program;

(15) is not now in and has not in the three years immediately pre­
ceding the application entered a substance abuse treatment program; 
and

(16) has demonstrated competence with handguns as provided in 
AS 18.65.715. (§ 4 ch 67 SLA 1994)

Sec. 18.65.710. A p p lica tion  for perm it to carry  a con cea led  
han dgun , (a) The application for a permit to carry a concealed hand­
gun m ust contain the following information:

(1) the applicant's name, physical residence, m ailing address, place 
and date of birth, physical description, including height, weight, race, 
hair color, and eye color, Alaska driver’s license or identification card 
number, and the city and state of each place the applicant has resided 
in the five years imm ediately preceding the application;

(2) a statem ent that the applicant qualifies under AS 18.65.705;
(3) a statem ent that the applicant has been furnished with a copy of 

AS 18.65.700 — 18.65.790, has read those sections, and understands 
them;

(4) a statem ent that the applicant desires a permit to carry a con­
cealed handgun for a lawful purpose, which may include self-defense;

(5) a sworn statem ent by the applicant that all statements, an­
swers, and attachments to the application are true and complete;

(6) a conspicuous warning that the application is executed under 
oath and that an applicant who supplies a false statem ent, answer, or
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document, in connection with the application that the applicant does 
not believe to be true, may be prosecuted for perjury under AS
11.56.200 and, if  found guilty, may be punished for violation of a class 
B felony, and that in such cases the pennit shall be revoked and the 
applicant may be barred from any further application for a permit; 
and

(7) a statement that the applicant understands that a pennit eligi­
bility investigation will be conducted as a part of the application pro­
cess, that this may involve computerized records searches, and that 
the applicant authorizes the investigation.

(b) An application under (a) of this section may not inquire of an 
applicant about or require the submission of information beyond that 
described in that subsection. As part of an application under (a) of this 
section, the department may not inquire of an applicant as to any 
firearms owned by the-applicant. (§ 4 ch 67 SLA 1994)

Sec. 18.65.715. D em onstration  o f  com p eten ce  w ith  h an d gu n s.
(a) An applicant for a permit to carry a concealed handgun shall pro­
vide a certificate of successful completion of a handgun course that is 
approved by the department. The certificate must state the action type 
and caliber of handgun or handguns the applicant has demonstrated 
competence with and that the applicant may be permitted to carry. A 
permittee may only carry as a concealed handgun an action type of 
handgun described in the certificate. A permittee may only carry as a 
concealed handgun the caliber of the action type that the permittee 
demonstrated competence with or any lesser caliber of the same action 
type. The handgun course must have been completed w ithin the 12 
months immediately preceding the application. The department shall 
approve a handgun course, including the personal protection course 
offered by the National Rifle Association, if  the course tests the appli­
cant's

(1) knowledge of Alaska law relating to firearms and the use of 
deadly force;

(2) familiarity with the basic concepts of the safe and responsible 
use of handguns;

(3) knowledge of self-defense principles; and
(4) physical competence with each action type of handgun the appli­

cant wishes to carry under the permit and the maximum caliber for 
each action type the applicant wishes to carry under the pennit.

(b) At the time the permittee renews a permit under AS 18.65.725, 
the permittee shall provide a certificate of successful completion of a 
handgun course approved by the department under (a) o f  this section. 
The handgun course required under this subsection m ust be com­
pleted in the 12 months immediately preceding the renewal.

(c) The department may not require a certificate of competence sub­
mitted under this section to contain any specifically identifying infor­
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mation, including make, model, or serial number, of a handgun with 
which an applicant or permittee has demonstrated competence.

(d) The department shall maintain a list of approved courses and 
shall provide the list to the public upon request. (§ 4 ch 67 SLA 1994)

S ec . 18.65.720. Fees. The department shall charge a nonrefund- 
able fee for the processing of the application for and initial issuance of 
a pennit, renewal of a pennit, or replacement of a permit. The fees 
shall be set by regulation and must be based on the actual costs in­
curred by the department. However, the fee for the processing of an 
application and initial issuance of a permit may not exceed $125 and 
the fee for renewal of a pennit or replacement of a permit may not 
exceed $60. (§ 4 ch 67 SLA 1994)

S ec . 18.65.725. P e n n it  renew aL  (a) A permittee shall apply in 
person for renewal of a permit to carry a concealed handgun within 90 
days before the expiration of the permit and shall present a complete 
renewal form provided by the department. The renewal form shall be 
submitted under oath and must include

(1) any change in the information originally submitted under AS 
18.65.710;

(2) a statem ent that the person remains qualified to receive and 
hold a permit to carry a concealed handgun under AS 18.65.705;

(3) a certificate of successful completion of a handgun course within  
the 12 months immediately preceding the renewal;

(4) two frontal view photographs of the person taken within the 
preceding 30 days that inch de the head and shoulders of the person 
and are o f a size specified by the department; and

(5) the renewal fee required under AS 18.65.720.
(b) The department shall take a single thumb or fingerprint from 

the permittee to compare against the fingerprints originally submit­
ted with the application.

(c) A renewal of a permit to ca n y  a concealed handgun submitted 
on or after the expiration date is subject to a late fee of $25. The 
department may not accept a renewal for a permit that is submitted 
more than 30 days after the expiration date of the permit. Nothing in 
this subsection prohibits the holder of an expired permit from apply­
ing for a new permit.

(d) A renewal form under (a) of this section may not inquire of a 
permittee about, or require the submission of, information beyond 
that described in (a) of this section. (§ 4 ch 67 SLA 1994)
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Sec. 18.65.730. R eplacem ent o f  p e n n it  The department may re­
place a permit that the permittee certifies under oath has been lost, 
stolen, or destroyed, provided the permittee applies in person and

(1) provides two frontal view photographs of the permittee taken 
within the preceding 30 days that include the head and shoulders and 
are of a size specified by the department;

(2) submits to the taking of a single thumb or fingerprint by the 
department to compare against the fingerprint originally submitted 
v/ith the application; and

(3) pays the replacement fee required under AS 18.65.720. (§ 4 ch 
67 SLA 1994)

Sec. 18.65.735. Su sp en sion  o f  perm it, (a) The department shall 
immediately suspend a permit to carry a concealed handgun if  a per­
mittee is arrested for or formally charged with a crime that would 
disqualify the permittee under AS 18.65.705(3) — (4) from being eligi­
ble for a pennit to carry a concealed handgun or is the subject of an 
injunction under AS 25.35.010 — 25.35.020. A suspension of a permit 
remains in effect until the permit is revoked under AS 18.65.740, the 
department has been notified of a disposition favorable to the defen­
dant or the defendant has been released from custody without being 
charged, or the injunction under AS 25.35.010 — 25.35.020 is dis­
solved or expires without being renewed. In this subsection, "disposi­
tion favorable to v defendant" means a dismissal by the prosecutor 
or an adjudication a court other than a conviction or a suspended 
imposition of sentence.

(b) A person whose permit is suspended under this section shall 
immediately surrender the permit to the nearest peace officer. A peace 
officer receiving a permit under this section shall im m ediately for­
ward the permit to the department.

(c) The department shall retain a permit suspended under this sec­
tion until the permit is revoked or returned to the permittee. (§ 4 ch 
67 SLA 1994)

Sec. 18.65.740. R evocation  o f perm it; ap p eal, (a) A permit to 
carry a concealed handgun shall be immediately revoked by the de­
partment when the permittee

(1) becomes disqualified to receive and hold a permit under L S
18.65.705;

(2) is convicted of two class A misdemeanors of this state or similar 
laws of another jurisdicti on within a five-year period if  at least one of 
the convictions occurs afi^r the application;

(3) knowingly supplied a false or fraudulent answer, statem ent, or 
document, or made a material misstatem ent or omission, in connec­
tion with an application for a permit or renewal or replacement of a 
permit.
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(b) A person whose permit is revoked under (a) of this section shall 
immediately surrender the permit to the nearest peace officer. A peace 
officer receiving a permit under this section shall immediately for­
ward the permit to the department.

(c) A person whose pennit is revoked under this section may appeal 
the revocation decision to the commissioner. A person may seek judi­
cial review of the decision of the commissioner under AS 44.62.560 — 
44.62.570.

(d) A person whose permit is revoked may not apply for a permit 
until at least five years after the revocation. (§ 4 ch 67 SLA 1994)

Sec. 18.65.745. N o liab ility  for is su a n c e  o f  perm it or for train­
ing. (a) The state, and its officers and employees, are not liable by 
virtue of having issued a permit to carry a concealed handgun for 
damage or harm caused by the permittee.

(b) A person who provides firearm training to a person who receives 
a permit under AS 18.65.700 — 18.65.790 is not liable for damage or 
harm caused by the permittee. (§ 4 ch 67 SLA 1994)

Sec. 18.65.750. P o sse ss io n  and d isp la y  o f  perm it, (a) A permit­
tee shall carry the pennit at all tim es the permittee carries a con­
cealed handgun. The permittee shall display both the license and 
other proper identification when asked to do so by a peace officer at 
any time.

(b) Whenever a permittee who is carrying a concealed handgun is 
contacted by a peace officer, the permittee shall immediately inform 
the peace officer that the permittee is carrying a concealed handgun 
under the pennit.

(c) During a contact with a permittee, a peace officer may secure a 
handgun, or direct that it be secured, during the duration of the con­
tact if  the peace officer determines that the action is necessary for the 
safety of any person, including the peace officer, present. The permit­
tee shall submit to the securing of the handgun.

(d) In this section, "contacted by a peace officer” means stopped, 
detained, questioned, or addressed in person by the peace officer for an 
official purpose.

(e) A person who violates (a) of this section is guilty of a violation 
and upon conviction may be punished by a fine of not more than $100.

(f) A person who violates (b) or (c) of this section is guilty of a class 
A misdemeanor. (§ 4 ch 67 SLA 1994)

Sec. 18.65.755. P la ces  w h ere  p erm ittee  m a y  n o t p o ssess  a con­
cea led  h an d gu n , (a) A permittee may not carry a concealed hand­
gun into

( l ) a  law enforcement or correctional facility;
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(2) or on school grounds or a school bus; in this paragraph, "school 
grounds” has the meaning given in AS 11.71.900;

(3) a courthouse or a courtroom of this state, unless the permittee
(A) is a judge; or
(B) has been authorized to possess a concealed handgun by a judge 

presiding at that courthouse or courtroom;
(4) a building housing only state or federal offices or the offices of a 

political subdivision of the state, except as authorized under (3) of this 
subsection;

(5) an office of the state, federal government, or of a political subdi­
vision of the state that is not located in a building described in (4) of 
this subsection;

(6) a passenger loading or unloading area of an airline terminal;
(7) a vessel of the Alaska marine highway system;
(8) a facility providing services to victim s of domestic violence or 

sexual assault;
(9) a residence where notice that carrying a concealed handgun is 

prohibited has been given by the posting of a conspicuous notice or by 
oral statement by the resident to the permittee;

(10) a meeting of a business, charitable, or other organization or 
entity where notice that carrying a concealed handgun is prohibited 
has been given by the posting of conspicuous notice;

(11) a financial institution; in this paragraph, "financial institu­
tion” means a benk, savings bank, savings association, credit union, 
or other institution regulated by the Department of Commerce and 
Economic Development under AS 06;

(12) another place where the possession of a deadly weapon or fire­
arm is prohibited by law; or

(13) a municipality or established village that has prohibited the 
possession of concealed handguns by a pennit under AS 18.65.780 —  
18.65.785.

(b) In (a) of this section, the posting of a conspicuous notice is satis­
fied if the notice

(1) is printed in legible English;
(2) is at least 144 square inches in size;
(3) contains the name and address of the person under whose au­

thority the notice is posted; and
(4) is posted at each entrance to the residence or place where a 

meeting is being held.
(c) In addition to any other pena’ty  provided by law, a person who 

violates this section is guilty of a class B misdemeanor. (§ 4 ch 67 SLA 
1994)
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C ross references. — For prohibition session of a firearm when impaired by an
on possessing a loaded firearm  in a place intoxicating liquor or controlled sub-
where alcohol is sold for consumption, see stance, see AS 11.61.210(a)(1).
AS 11.61.220(a)(2); for prohibition on pos-

Sec. 18.65.760. M isuse o f  a perm it, (a) The holder of a pennit
issued under AS 18.65.700 — 18.65.790 may not

(1) alter the pennit;
(2) allow another person to use the pennit;
(3) possess or display a suspended or revoked pennit; or
(4) display an expired permit.
(b) A person who violates (a)(1) — (3) of this section is guilty of a 

class A misdemeanor.
(c) A person who violates (a)(4) of this section is guilty of a violation 

and upon conviction may be punished by a fine of not more than $100. 
(§ 4 ch 67 SLA 1994)

Sec. 18.65.765. R esp o n sib ilit ies  o f  the perm ittee, (a) The holder 
of a permit issued under AS 18.65.700 — 18.65.790

(1) shall notify the department of a change in the permittee’s ad­
dress within 30 days;

(2) shall immediately report a lost, stolen, or illegible pennit to the 
department;

(3) shall immediately notify the department if  the holder is no lon­
ger qualified to hold a p' .m it under AS 18.65.705; and

(4) may only carry a concealed handgun of the action type and 
caliber the holder has demonstrated competency with or of any lesser 
caliber of the same action type as authorized in the pennit issued 
under AS 18.65.700.

(b) A person who violates this section is guilty of a violation and 
upon conviction may be punished by a fine of not more than $100. (§ 4 
ch 67 SLA 1994)

Sec. 18.65.770. A ccess  to  lis t o f  perm ittees by peace  officers. 
The department shall compile a list of permittees in a manner that 
allows immediate access to the information by peace officers. The list 
of permittees and all applications, permits, and renewals are not pub­
lic records under AS 09.25.110 — 09.25.125 and may only be used for 
law enforcement purposes. (§ 4 ch 67 SLA 1994)

Sec. 18.65.775. R eg u la tio n s. The department shall adopt regula­
tions to implement AS 18.65.700 — 18.65.790. This section does not 
delegate to the department the authority to regulate or restrict the 
issuing of permits beyond those provisions contained in AS 18.65.700 
— 18.65.790. (§ 4 ch 67 SLA 1994)

§ 18.65.760 Health, Safety, and Housing § 18.65.775
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Sec. 18.65.778. M unicipal preem ption . A municipality may not 
restrict the carrying of a concealed handgun by permit tinder AS
18.65.700 — 18.65.790 except as provided in AS 18.65.780 —
18.65.7S5. (§ 4 ch 67 SLA 1994)

Sec. 18.65.780. P roh ib ition  o f  p o ssess io n  o f  co n cea led  h an d­
guns. (a) The following question, appearing alone, may be placed 
before the voters of a municipality or an established village in accor­
dance with AS 18.65.785:

Shall the possession of concealed handguns by pennit in ..........
(name of municipality or village) be prohibited?

[ ] Yes [ ] No.
(b) If a majority of the voters vote "yes” on the question set out in

(a) of this section, the department shall be notified im m ediately after 
certification of the results of the election, and so long as the prohibi­
tion remains in effect, a person may not possess a concealed handgun 
with a permit issued under AS lfl.65.700 — 18.65.790 in the munici­
pality or the established village. (§ 4 ch 67 SLA 1994)

Sec. 18.65.785. P roced u re  for lo ca l op tion  e lec tio n s, (a) The 
local governing body of a municipality, whenever a number of regis­
tered voters equal to at least 10 percent of the number of votes cast at 
the last regular municipal election petition the local governing body 
to do so, shall place upon a separate ballot at the next regular election 
or at a special election the question set out in AS 18.65.780 that is the 
subject of the petition. The local governing body shall conduct the 
election in accordance with the election ordinance of the municipality.

(b) The lieutenant governor, whenever 10 percent of the registered 
voters residing within an established village petition the lieutenant 
governor to do so, shall place upon a separate ballot at a special elec­
tion the question set out in AS 18.65.780 that is the subject of the 
petition. The lieutenant governor shall conduct the election in the 
manner prescribed by AS 15 (Alaska Election Code).

(c) Notwithstanding another provision of law, an election under (a) 
or (b) of this section relating to the possession of concealed handguns 
by pennit under AS 18.65.780 may not be conducted more than once 
every 12 months.

(d) AS 29.26.110 — 29.26.160 apply to a petition under (a) of this 
section in a general law municipality except the

(1) number of required signatures is determined under (a) of this 
section rather than under AS 29.26.130;

(2) application filed under AS 29.26.110 must contain the question 
set out under AS 18.65.780 rather than containing an ordinance or 
resolution;
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(3) petition must contain the question set out under AS 18.65.780 
rather than material required under AS 29.26.120(a)(1) and (2). (§ 4 
ch 67 SLA 1994)

Sec. 18.65.790. D efin itions. In AS 18.65.700 —  18.65.790,
(1) "comm issioner" means the commissioner of public safety;
(2) "competence" means the ability to place in a life size silhouette 

target
(A) seven out of 10 shots at seven yards;
(B) 3ix out of 10 shots at 15 yards;
(3) "concealed handgun" means a firearm, that is a pistol or a re­

volver, and that is covered or enclosed in any manner so that an 
observer cannot determine that it is a handgun without removing it 
from that which covers or encloses it or without opening, lifting, or 
removing that which covers or encloses it; however, "concealed hand­
gun” does not include a shotgun, rifle, derringer or other miniature 
handgun, or a prohibited weapon as defined under AS 11.61.200; in 
this paragraph,

(A) "derringer” means a handgun that has individual barrels for 
each cartridge it is capable of firing and lacks a manufacturer's in ­
stalled trigger guard that completely encircles the trigger and which 
is part o f the frame; and

(B) "miniature handgun” means a handgun that has a barrel 
length of three and one-half inches or less and lacks a manufacturer's 
installed trigger guard that completely encircles the trigger and 
which is part of the frame;

(4) "department” means the Department of Public Safety;
(5) "established village” has the meuning given in AS 04.21.080;
(6) "local governing body” has the meaning given in AS 04.21.080;
(7) "permit” means a permit to carry a concealed handgun issued 

under AS 18.65.700 — 18.65.790. (§ 4 ch 67 SLA 1994)

C h a p t e r  6 6 .  C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d

S e x u a l  A s s a u l t .

Sec tion  S ec tion
10. Council on domestic violence and 40. Meetings and quorum

sexual assau lt; purpose 50. Duties of the council
20. Membership, terms, vacancies, and 60. Qualifications fo r grants and c j-

disqua lifi cation tracts
30. Compensation and expenses 900 . Defin itions

Sac. 18.66.010. C ouncil on d om estic  v io len ce  and  sexu al a s­
sault; p u rp ose . There is established in the Department of Public 
Safety the Council on Domestic Violence and Sexual Assault. The 
purpose of the council is to provide for planning and coordination of 
services to victims of domestic violence or sexual assault or Vo their
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T h e  R i g h t  T o  C a r r y

A SK most Americans today, and they’ll tell you that they, not government, are the best guarantors 
of their lives, liberty and happiness. In back-to-back elections in 1994 and 1996, a majority of 

voters cast ballots for candidates who support restoring the full range of individual citizens’ traditional rights, 
and returning government to the limited role prescribed for it by the Constitution. It has been some time 
coming, but the day has arrived, much to the dismay of those who believe that big government should only get 
bigger, wielding more and more control over every American’s personal affairs, and commandeering a greater 
share of every American’s rights and responsibilities.

Where the right to keep and bear arms is concerned, nothing so clearly represents the will of the 
American people as the right-to-cany movement sweeping the nation during tire last decade. From just a few 
states only a short time ago, nearly two-thirds of the states now have laws respecting the right of individual 
citizens to exercise their fundamental right o f self-defense by carrying concealed firearms for protection against 
criminals. Nothing so clearly represents America’s new wave of freedom, and nothing so thoroughly 
disillusions those whose control-oriented philosophy is being left behind.1

• 31 states have right-to-cany laws— 127 million Americans —  nearly half the U.S. population, 
including 60% of handgun owners —  live in right-to-carry states. During the last decade, 22 states have 
adopted “shall issue” right-to-carry laws. During 1995-1996 alone, 16 states adopted or improved their right- 
to-carry laws.2

• States with right-to-carry laws have lower overall violent crime rates, compared to states without 
right-to-cany laws —  total violent crime is 18% lower, homicide is 21% lower, robbery is 32% lower, and 
aggravated assault is 11% lower. (FBI)

• In their ground breaking study, Professor John R. Lott, Jr., and David B. Mustard, of the University of 
Chicago, found that “allowing citizens to cany concealed weapons deters violent crimes and it appears to 
produce no increase in accidental deaths. If those states which did not have right-to-cany concealed gun 
provisions had adopted them in 1992, approximately 1,570 murders; 4,177 rapes; and over 60,000 aggravated 
assaults would have been avoided yearly.. . .  [T]he estimated annual gain from allowing concealed handguns is 
at least J 6.214 billion.. . .  [W]hen state concealed handgun laws went into effect in a county, murders fell by 
8.5 percent, and rapes and aggravated assaults fell by 5 and 7 percent”J

• In Florida, the homicide, firearm homicide, and handgun homicide rates have decreased 36%, 37%, 
and 41%, respectively, since its 1987 cany law. During the same period, the national homicide rate decreased 
0.4% while the national firearm and handgun homicide rates increased 15% and 24%, respectively. (FBI)
Florida carry license holders are more law-abiding than the general public. Only 0.019% of licenses . ssued 
through Nov. 30, 1996 (72 out of 383,452) have been revoked because licensees committed firearm . rimes."
In an officii correspondence to the governor and other state officials, Florida Dept, of Law Enforcement 
Commissioner James T. Moore stated that “From a law enforcement perspective, the licensing process has not 
resulted in problems in the community from people arming themselves v/ith concealed weapons.”5
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Florida’s homicide and total violent crime trends since right-to-carry adopted

As noted. Florida's homicide, firearm-homicide, and handgun-homicide rates have decreased 
dramatically since the state’s right-to-carrv law took effect. ‘‘Gun control” supporters claim that Florida's 3-dav 
waiting period is responsible for the state’s homicide rate decrease, but historically waiting periods have not 
caused reductions in homicide. Despite having the nation’s longest waiting period (15 days), California’s 
homicide rate has risen, and is now 43% higher than the rate for the rest of the country; California’s total 
violent crime rate is more than 50% higher. States subject to the Brady Act’s 5-day waiting period have 
experienced worse violent crime trends than states exempt from that law. (FBI) Anti-gun researcher David 
McDowell has observed that “waiting periods have no influence on either gun homicides or gun suicides.’’8

“Gun control" supporters contend that Florida’s high total violent crime rate “proves” that right-to- 
carry doesn’t work. The fact is, though, that Florida's violent crime rate trend is better than the trend for the 
country on the whole —  since 1987, Florida’s rate is up 4.5%; the U.S. rate is up 12.3%. Also, in Fhrida and 
nationwide, only 30% of “violent crimes” involve fireanns. More than 93% of violent crimes are aggravated 
assaults and robberies, and firearms are used in only 22% of aggravated assaults in Florida (23% nationwide), 
and in 39% of robberies in Florida (41% nationwide). (FBI)

The University of Maryland “ study” -  using your money to fund anti-gun “ research”

In March 1995, David McDowell and some colleagues released a “study”9 paid for with taxpayers' 
money by the federal Centers for Disease Control and Prevention (CDC), which regularly uses tax dollars to 
fund anti-gun “research.” (Legislation to stop the CDC’s misuse of funds has been proposed in Congress.) The 
“study” claimed gun homicide rates increased in Miami, Jacksonville and Tampa after Florida's carry law took 
effect. Florida Dept, of Law Enforcement Commissioner James T. Moore has said that he doubts the 
researchers’ figures.10 For good reason: total homicide rates declined 10%, 13% and 20%, respectively, in those 
metropolitan areas, from 1987 until 1993, the latest available data when the study was released. (FBI)

Through 1995, the Florida city trends are as follows: Two-thirds of Florida cities of 10,000 or more 
population have experienced decreases in their homicide rates since Florida’s carry law took effect, 1 out of 3 
experiencing a 100% reduction in homicide, having had no homicides in 1995 (improved from 1 -in-4 during 
1994). Approximately 20% of cities have experienced increases. Eight of Florida’s ten largest cities have 
experienced homicide rate decreases since 1987: Jacksonville - down 46%, Miami - down 13%, Tampa - 
down 24%, St. Petersburg - up 12%, Orlando - down 41%, Ft. Lauderdale - down 53%, Tallahassee - up 36%. 
Hollywood - dov/n 30%, Clearwater - down 21% and Miami Beach - down 93%. (FBI)

McDowell, et al., came up with their figures by calculating Jacksonville and Tampa homicide trends 
from the early 1970s, when homicide rates were lower than today, to create the false impression that Florida's 
1987 cany law caused homicide to rise. Then they calculated Miami's trend from 1983 forward, since 
homicide rates before 1983 were higher, and their inclusion in the comparison would have shown that the city's 
homicide rate decreased. None of the homicides they studied were committed by license holders, and no 
dLCaction was made between homicides that occurred in situations where a license would be required to carry 
a nr jarm, and other homicides. McDowell’s brand of math comes as no surprise. In a previous study, he 
claimed Washington, D.C.'s homicide rate decreased after its handgun ban, which took effect in 1977. In 
.eality, D.C.’s homicide rate tripled after the ban. (FBI)
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The police are not obligated to protect citizens '

Courts have held that the police are under no obligation to provide protection to individual citizens.
In Warren v. District o f Columbia,:s the District of Columbia Court of Appeals ruled that "official police 
personnel and the government employing them are not generally liable to victims of criminal acts for failure 
to provide adequate i olice protection . .. this uniformly accepted rule rests upon the fundamental principle 
that a government and its agents are under no general duty to provide public services, such as police 
protection, to any particular citizen . . .  a publicly maintained police force constitutes a basic governmental 
service provided to benefit the community at large by promoting public peace, safety and good order.” In 
Bowers v. DeVito,29 the Court of Appeals for the Seventh Circuit ruled that “[Tjherr is no constitutional right 
to be protected by the state against being murdered by criminals or madmen.”

Handgun Control, Inc’s., and other gun-control supporters’ views on self-defense

Gun control activists have claimed that women shouldn’t resist attackers. Then-Handgun Control. 
Inc., Chair, the late Pete Shields, advised that, if attacked, people should “put up no defense - give them what 
they want."30 According to Dennis Henigan, the director of Handgun Control, Inc.’s Center to Prevent 
Handgun Violence Legal Action Project, self-defense is “not a federally guaranteed constitutional right.”31 
According to anti-gun researchers George D. Newton and Franklin E. Zimnng, “women generally are less 
capable of self-defense and less knowledgeable about firearms.”32

Gun control supporters cite a small study of King's County (Seattle), Washington, claiming a gun in 
the home is “43 times more likely” to be used to kill a family member than to kill in self-defense.33 To reach 
that ratio, suicides were counted as family member killings, increasing their number more than 500%. Self- 
defense firearms uses were grossly undcrcounted by counting only cases in which criminals were killed. In 
most protective firearms uses, criminals are scared off, captured or non-fatally wounded. The claim that 
women use handguns to kill few criminals, but are more often killed by criminals with hendguns, is 
misleading for the same reason: criminals are rarely killed in self-defense. Also, the claim is based upon 
police reports only, excluding fatal shootings ruled self-defense or justifiable by the courts.

Rep. Steams introduces national right-to-carry reciprocity bill

In January 1997, Rep. Cliff Steams (R-FIa.) introduced H.R. 339, the Right to Safety and Personal 
Protection Act, a bill to allow any person with a valid concealed firearm carrying permit or license, issued by 
a state, to carry a concealed firearm in any other state, as follows: In states that issue concealed firearm 
permits, each state’s laws governing where concealed firearms may be carried would apply within its own 
borders. In states that do not issue carry permits, a federal “bright-line” standard would permit carrying in 
places other than police stations; courthouses; public polling places; meetings of state, county, or municipal 
governing bodies; schools; passenger areas of airports; and certain other locations. H.R. 339 would also 
apply to the District of Columbia, Puerto Rico and U.S. territories, though D.C. residents, are prohibited from 
purchasing handguns.

In announcing his bill, Reo. Steams noted that the Lott/Mustard study showed that right-to-carry laws 
deter crime. Steams says that H.R. 339 is needed “to greatly expand the security individuals enjoy in their 
own states when they travel or simply cross state lines.” Under H.R 339, people who have carry permits 
issued by their home states would be able to carry lawfully in any other state, under either the laws of the state 
they are carrying in (if the state issues permits) or under the federal standard (if the state does not issue 
permits). People who live in states that do not issue permits would be allowed to cany in any state, provided 
they possess a carry permit issued by any state, under either the state or federal law, as noted.
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S e c o n d  A m e n d m e n t  T o  T h e  U .S .

"A well regulated Militia, being necessary to the security of a free State, the right of the people to
keep and bear Arms, shall not be infringed."

Like all rights protected by the Bill of Rights, the right to keep and bear arms is possessed by each 
American individually. Gun prohibitionists' 20th-century "collective right" Second Amendment 
interpretation is a Laud. The Framers understood that all people are individually "endowed by their 
Creator" with rights and that states only possess such "powers" as the people allow.

The Supreme Court has ruled in few cases addressing Second Amendment-related issues. The Court 
recognized that the right to arms is an individual right in US. v. Cruikshank (1876), Presser v. 
Illinois (1886), Miller v. Texas (1894), U.S. v. Miller (1939) and US. v. Verdugo-Urquidez 
(1990). Lower federal court decisions have been divided on the rights question, though those 
Lndiop gainst ± r  individual right are contrary the Verdugo-Urquidez decision, in which *he 
Court observed that the term "the people" has the same meaning in the Second Amendment as it 
does in the First, Fourth, Ninth and Tenth. "The people," the Court said, refers to all persons in our 
nation?! •rnmnunity These decisions support the geoerations-old understanding of th<* m hp»r 
arms as one of our most important individual liberties.

Second Amendment revisionists claim the National Guard, rather than the general citizenry, is the 
Militia referred to in the Constitution. For more than 400 years, however, the term "well regulated 
militia" has meant the people, with privately owned weapons, led by officers chosen by themselves. 
The Militia of the U.S. is defined under federal law to include ail able-bodied males o f age and some 
other males and females (10 U.S.C., §311; 32 U.S.C., §313), with the Guard established as only 
its "organized" element The Guard, however, is subject to absolute federal control (Supreme Court, 
Perpich v. Dept, of Defense, 1990) and thus is not the militia envisioned by the Framers.

R i g h t - T o - C a r r y

States with right-to-carry laws have lower overall violent crime rates than other states. The homicide 
rate is 28% lower and the firearm homicide rate is 33% lower and the handgun homicide rate is 38% 
lower. Since 1987, when Florida enacted right-to-cany, its homicide rate has dropped 27%, its 
firearm homicide rate has dropped 34% and its handgun homicide rate has dropped 38% while the 
U.S. rates rose 8%, 28% and 43%, respectively. (FBI) Only .017% of Florida carry licenses have 
been revoked because of firearm crimes after licensure. (Florida Dept, of State)

Survey research by criminologist Gary Kleck indicates at least 2.5 million protective uses of 
fireanns each year in the U.S., more than four times the reported number o f violent crimes 
committed with firearms. Most protective uses do not involve discharge o f a firearm. In only 0.1% 
of protective gun uses arc criminals killed, and in only 1% are criminals wounded A survey for the 
Dept of Justice found that 40% of felons had chosen not to commit at least some crimes for fear 
their victims were armed, and 34% admitted being scared off or shot at by armed victims. (J.
Wright, P. Rossi, Armed and Considered Dangerous, 1987)

U.S. Dept, o f Justice victimization surveys show that the protective use o f a firearm lessens the 
chance that a rape, robbery or assault attempt will be successfully completed and also reduces the



chance of injury to the intended v ic tim .

C l i n t o n  G u n  B a n

More than 85% of the firearms banned as "assault weapons" by the Clinton crime bill are rifles. 
However, rifles are the type of firearm least often used in crime. Rifle use in homicide has dropped 
36% since 1980. In 1994 rifles o f any type were used in only 3% o f homicides, far less than 
knives (13%), bare hands (5%) and clubs (4%).

Since the first days of the "assault weapon" issue, reports from state and local law enforcement 
agencies have consistendy shown that military-looking semi-automatic rifles and similarly-styled 
handguns and shotguns have been used in only a small percentage of violent crimes, a fact 
begrudgingly aHmrngrf by the Senate author of the "assault weapons" law, Dianne Feinstein 
(D-Calif.) and the anti-gun Washington Post.

Gun-ban supporters ignore police reports, basing their claim that "assault weapons" arc used in 
crime on BATF firearms tracing data. BATF reports, however, that it "does not always know if a 
firearm being traced has been used in a crime." The Congressional Research Service reports that the
BATF tracing system "was not designed to collect statistics Firearms selected for tracing do not
constitute a random sample.. . .  data from the tracing system may not be appropriate for drawing
inferences such as which makes or models of firearms are used for illicit purposes A law
enforcement officer may initiate a trace request for any reason. No crime need be involved. No 
screening policy ensures or requires that only guns known or suspected to have been used in crimes
are traced It is possible that traces may be requested for a variety o f reasons not necessarily
related to criminal instances."

"Gun control" lobbyists deliberately blur the differences between semi-automatic and fully-automatic 
firearms, one boasting that "anything that looks like a machine gun is presumed to be a machinegun" 
by a misinformed public. The fact is, so-called "assault weapons" function precisely like all other 
lemi-autocuatic fireanns, firing only one shot ai a time. Because "assault weapons" use 
commonplace calibers o f ammunition, they arc well- suited for target shooting, hunting and/or 
defensive use. Semi-automatic firearms were invented more than 100 years ago, and constitute 15% 
of privately owned firearms in America.

Contrary to President Clinton's claims, the greatest threat to police officers comes not from "assault 
weapons," but from criminals and the justice system that fails to punish them -  73% of law 
enforcement officers' killers have prior arrests, 56% have prior convictions, and 23% arc on 
probation cr parole when they take officers' lives. According to the FBI’s "Law Enforcement 
Officers Killed and Assaulted" reports, of firearms used to murder police officers during the past 
decade only 2-3% were "assault weapons."

C l i n t o n  A m m o  B a n

President Clinton claims new kinds o f ammunition are being used to defeat bullet resistant vests and 
kill law enforcement officers, requiring an expansion of the federal "armor piercing ammunition" 
statute. No new armor piercing ammunition exists, however, and legislation introduced in Congress 
at the president's urging would outlaw most calibers of rifle ammunition, and many calibers of 
handgun ammunition, none o f which is designed to defeat protective vests. According to the FBI, o f  
officers fatally shot during the last decade, 70% were not wearing vests. Of those who wore vests, 
95% were shot in unprotected areas. No law enforcement officer has ever been killed because an 
armor piercing bullet defeated a protective vest.

B r a d y  A c t  F a i l u r e s

"Gun control" supporters claim the federal 5-day waiting period prevents thousands o f felons from 
buying handguns. In fact, most of these supposed "felons" are honest citizens whose applications 
are temporarily non-approved because background checks initially reveal incomplete or erroneous 
information. Most o f these people are later approved. Brady should not be praised because it delays



honest citizens' handgun purchases.

Instead, Brady should be judged for its failure to impact on crime. Waiting periods do not stop 
felons from obtaining guns illegally. Since 1968 it has been illegal under federal law for felons to 
possess firearms (and violent crime has more than doubled). Furthermore, 93% of career armed 
criminals get their guns from sources other than gun stores (where waiting periods apply), mostly 
by theft or black market deals. (/. Wright, P. Rossi, Armed and Considered Dangerous, .1987) 
BATF, "Protecting America," 1992)

"Gun control" advocates speciously claim that violent crime has decreased in America because of the 
Brady A ct In fact crime has decreased more in Brady-free states, such as those having an instant 
check system.

F i r e a r m  S a f e t y

Many television and newspaper reporters would have the public believe that fatal firearms accidents 
are an "epidemic," though such accidents are at an all-time low.

Education, rather than restrictions on gun owners, has helped reduce the fatal firearms accident rate 
to 0.6 per 100,000 citizens, down 82% since the aU-time high recorded in 1904. The fatal firearms 
accident rate pales in comparison to rates for motor vehicle accidents ( 16.5), home accidents (10.2), 
other public accidents (7.6), and work-related accidents (1.9). (Natl. Safety Council)

Annual fatal firearms accident numbers are down 56% since the all-time high in 1930. This decline 
occurred as the population doubled, and the number of firearms owned quadrupled, proving that 
responsible gun ownership poses no inherent threat to safety. (Natl. Center for Health Statistics, 
Natl. Safety Council, Census Bureau, BATF)

To promote more restrictive gun laws, some claim that car registration and driver licensing laws 
caused fatal motor vehicle accidents to decline 1968- 1991, and assume that similar laws against 
guns and gun owners would reduce gun accidents. However, those car laws were imposed (most 
before WWII) for reasons other than safety, and the fatal motor vehicle accident rate did not begin to 
decrease until 30 years later. Moreover, the fatal firearm accident rate dropped 50% 1968-1991, the 
greatest decline among major accident types. By comparison, the motor vehicle rate dropped the 
least, 37%. (Natl. Safety Council)

G u n  L a w  F a i l u r e s

In 1976, Washington, D.C., enacted a virtual ban on handguns. By 1991, D.C.'s homicide rate had 
tripled, while the U.S. rate rose 12%. New York City, Chicago, Los Angeles and D.C. -  with very 
restrictive gun laws -  make up only 5% o f the U.S. population, yet account for 16% of U.S. 
murders.

California imposed a 15-day waiting period on handgun sales in 1975, and banned "assault 
weapons" in 1989 -- yet its homicide rate today is 38% higher than the rest o f the country's. In 
1975, South Carolina limited handgun sales to individuals to one per month. Since then, South 
Carolina's violent crime rate has risen more than 100%.

Some have claimed D.C.'s homicide rate declined due to Virginia's 1993 law limiting handgun 
purchases to one per month. That belief is based on the illogical notion that D.C. murderers would 
obey a Virginia state law while violating a multitude of much harsher federal and D.C. gun laws.

T h e  R e a l  C a u s e s  O f  C r i m e  
A n d  re a l S o lu t io n s

From 1960-1980, the number of prison inmates per 1,000 violent crimes dropped from 738 to 227, 
and the crime rate tripled. Each year more than 60,000 felons convicted are not sent to prison. Only 
29% of convicts are in prison: 71% are on parole or probation, free on the streets.



Imprisoned criminals serve only one third o f their sentences, on average: for murder, 7.7 years; 
rape, 4.6 years; robbery 3.3 years; and aggravated assault, 1.9 years. Every day in America there 
are 14 murders, 48 rapes and 578 robberies by convicted criminals on parole or early release from 
prison. The average career criminal commits more than 180 crimes a year {Rand Corp.), 
contributing significantly to the 14 million violent and property crimes last year. {FBI) The answer 
to this problem  is expanded prison capacity and truth-in-sentencing laws which 
require prisoners to serve at least 85% of their sentences.

Juvenile arrests for violent crime increased more than 30% from 1990 to 1993. Arrests for murder 
alone increased 28.5%. Gang related homicide, just 0.8% of all homicides in 1980, accounted for 
3.6% of all such crimes by 1992. The addition of more than 500,000 men in the crime-active age 
14-17 male population by the year 2000 will send juvenile crime skyrocketing, according to experts. 
Violent juvenile crim inals who d o  "adult crime" should serve "adult time."

Crime victims or their survivors are often unfairly barred from participating in the criminal justice 
process in any way, a problem that can be corrected by victims' rights legislation.

For m ore inform ation, contact Crim eStrike at 1 -800-T O U G H -ll.

F i r e a r m s  F a c t s

Guns in the U.S.: 230 million,
including 75-80 million handguns (BATF)

Gun owners in U.S.: 60-65 million,
o f whom, 30-35 million own handguns

Owners who have used 
guns for self-defense:

Annual criminal gun use:

11% of firearms owners 
13% of handgun owners

Less than 0.2% of firearms, 
Less than 0.4% of handguns

About 99.8% of firearms and more than 99.4% of handguns will not be used to commit violent 
crimes in any given year.
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G U N - F R E E  S C H O O L  Z O N E S  A C T  O F  1 9 9 6

* The Gun-Free School Zones Act w u  initially signed into law as pan of the Crime 
Control Act of 1990 (Pub. L. 101-647), taking efTect on January 29, 1991. On April 26, 1995, 
Uk Supreme Court handed down a 5-4 decision striking down Ihe law as unconstitutional. The 
Court's opinion stated that Congress had overstepped its constitutional powers to regulate 
interstate commerce when it passed a law burning gun possession within 1,000 feet o f a school 
(United States v. Lcpet). The decision turned on whether Congress had the authority to pass the 
law based on the Commence Clause of the Constitution which specifically grants Congress the 
power to regulate interstate commerce.

M In September of 1996, Senator Herb Kohl (D-WI) offered a slightly modified version of
the original Gun-Free School Zones Act in the form of an amendment to the Treasury, Postal 
Appropriations bill. The Kohl Amendment passed and w u  included in the Omnibus 
Appropriation! bill for fiscal year 1997 (FY97). In an attempt to satisfy the Court's concerns, 
the Kohl Amendment specified that the law would apply only to those firearms that have "moved 
in or that otherwise affects interstate or foreign commerce*. Virtually all firearms have crossed 
state lines and would thereby be covered by the new language, however it is still unclear 
whether or not this new element would allow the law to pass constitutional muster should the 
Court consider the issue again.

* In 1990, NRA-DLA urged the Congress to include exceptions in the Oun-Frec School 
Zones Act to ensure that certain generally xognized lawful activities would not cause otherwise 
law-abiding gun owners to be unwittingly covered by the Act, thereby leaving them upen tu a 
possible federal felony charge. These exceptions remain in the Kohl Amendment as enacted as 
part of the Omnibus Appropriations bill for FY97, and ire as follows:

* "School" means a school which provides elementary or secondary education, 
and "school zone" means the ground* of a public, parochial, or private school, 
or within a distance of 1,000 feet frrjn such grounds.

* The prohibition would not apply to:

♦♦ Firearms on private property (this would include a situation 
where a private home is ised for purposes of "home schooling");
** Fireanns which are unloaded gad ire in a locked container or 
lacked firearms rack on a motor vehicle;
• •  Unloaded fireanns possessed by tn individual traversing school 
grounds for the purpose o f gaining access to lands open for 
hauling if the entry is authorized by the school;
• •  Persons licensed by state or local authorities, individuals using 
a firearm in a school program, or law enforcement officer* acting 
in their official capacity.
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* The prohibition would alio apply to the discharge of a firearm witnln the school 
zone, but would not apply to:

•• The discharge of a firearm on private property;
•• Discharging a firearm as part of a school program;
* *  Discharge of n firearm by an Individual in  accordance with a 
contract between the school and the individual;

Discharge of a firearm by a law enforcement official acting in 
his or her official capacity.

* The law specifies that the Federal government, upon enactment of the Gun-Free School 
Zones Act, does not intend to occupy this field of law. Therefore, individual states and localities 
may enact there own Gun-Free School Zones Acts which are equally or more severe than the 
federal law. As of June of 1995, only six states did not already have there own Gun Free School 
Zones Act: Hawaii, Kentucky, Massachusetts, Nebraska, New Hampshire and Wyoming.
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T H E  N A T I

ii Study: Weapons laws deter crime
Fewer rapes, killings found 
where concealed guns legal
By Dennis Cauchon 
USA TODAY

. In a comprehensive study 
that may reshape the gun coo- 
trot debate; researchers have 
found that letting people cany 
concealed gum appears to 
sharply reduce killings, rapes 
and other violent crimes.

The nationwide study found 
that violent crime fell after 
states made It iegti to carry 
conceded handguns:

►  Homicide, down 8.3%.
► Rape, down 5%.
►  Aggravated assault, down 

7%.
The University of Chicago 

study, obtained by USA TO­
DAY, Is set to be released next 
Thursday. But Its Impending 
release has already sent shock 
waves through the gun-contro! 
debate because of the effect It 
may have on one of the most 
controversial areas of gun law.

Since 1988, the number of

states making U legal to cany 
concealed weapons has grown 
from nine to 31.

The National Rifle Associa­
tion has led this light In stale 
legislatures, arguing that con­
cealed weapons deter crime.

Guo control supporters 
counter that these laws cost 
lives by Increasing accidental 
deaths and Impulsive killing.

The study analyzed FBI 
crime statistics In the nation’s 
3,034 counties from 1977 to 
1993 to see If the Introduction 
of concealed-weapons laws 
had any effect on crime.

The results overwhelmingly 
supported the Idea that these 
laws deter vlolen!: crime.

The drop Isn't primarily 
caused by people defending 
themselves with gups, says 
John Lott, Ihe study's author. 
Rather, criminals seem to alter 
their behavior to avoid coming 
Into contact with a person who 
might have a gun.

Concealed-weapons laws 
have drawbacks, too; the study 
found. Auto theft and larceny 
increased. Criminals shifted to 
property offenses, In which 
contact with a victim b rare, 
says Lott.

"The policy implications are 
undeniable: If you’re interest­
ed in reducing murder and 
rape, then letting law«bidlng, 
mentally competent citizens

a n y  concealed weapons has a 
positive Impact,’* says Lott.

Gun control backer Josh Su- 
garmanof the Violence Policy 
Center blasted the study: "Any- 
one who argues that these laws 
reduce crime either doeant un­
derstand the nature of crime 
or has a preset agenda.”

Lott, who spent two years on 
the study, says he sent hb re­
search to scholars who might 
disagree with him and mad. 
changes to satisfy the critics.

David Kopel, a gun control 
scholar who did a smaller 
study on the same Issue, says; 
“Lott's study to so far ahead of 
all previous studies that it 
makes frem aO worthless."



Forum /  Letters

C o n c e a le d -g u n  law s a p p e a r  to  c u t  c r im e  ra te s
By DAVID KOPEL

A quiet revolution In gun poli­
cy Is spreading throughout A m er­
ica. Ten years ago, only a half- 
dozen sta tes routinely Issued per­
m its for trained citizens to  carry 
concealed handguns for personal 
protection. Today, how ever. 31 
sta tes com prising m ore th an  half 
th e  n a tio n 's  p o p u la tio n  g ran t 
co n c ea le d -c a rry  p e r m i ts  to  
law-abiding citizens. In th e  long 
run, this movem ent w ill prove 
fa r more significant than  either 

> the  Brady BUI w aiting period or 
the ban on certain  sem fautom at- 
ics.

In 1087, F lorida Gov. Bob Mar­
tinez signed a bill en titling  any 
citizen who clears a fingerprint- 
based background check and pas­
ses gun-saf'-ty classes to  receive a 
perm it to  carry a concealed hand­
gun fov protection. Since then, a 
steady progression of s ta tes has 
adop ted  concealed-carry  law s 
modeled on F lorida's. Has this 
movement made America safer 
or more dcngerous?

In research conducted for an 
article In the Tennessee Law 
Review, h istorian Clayton Cra­
m er and I found th a t In F lorida, 
following adoption of its  con­
cealed-carry law, the m urder rate 
s ta rted  an Immediate, s teady  de­
cline. Before the law , F lorid ians 
w ere about 36 percent m ore like­
ly  to be m urdered than  other 
Americans; after a few years, the 
F lorida ra te  was equal to  or 
slightly  less than the national

rate. As for o the r vio lent crimes. 
F lorida was th e  w orst s ta te  In 
the nation  both  before and afte r 
the new  law. F lo rida’s overall 
vlolent-crim e rate , however, rose 
much m ore slow ly a fte r  1987 
than d id  the national vlolcnt- 
c. 'me rate.

\ 'hen we exam ined vlolent- 
crim ' d a ta  In C alifornia, where 
p e m n ' policies vary  widely by 
county, we found th a t counties 
th a t Iss. a concealed-carry per­
m its libei Uy had low er vlolent- 
crim e rate,, than  counties w ith 
re s tr ic tiv e  policies; re s tr ic tiv e  
counties h r J  low er rates than 
counties w ith  prohib itive po li­
cies.

A com prehensive  s tu d y  by 
U niversity  of Chicago law pro­
fessor John L ott and graduate 
student David M ustard exam in­
ing crim e data for 3,054 counties 
found th a t w hile concealed-carry 
reform  had lit tle  effect In rural 
counties, In u rban  counties It was 
followed by a substan tia l reduc­
tion In hom icide and o ther vio­
lent crim es such as robbery. At 
the sam e tim e, there w as a s ta tis ­
tically significant rise in non-con- 
fro n ta tlo ria l p ro p e r ty  crim es, 
such as larceny and ca r theft. 
A pparen tly  m any crim inals con­
cluded th c t the risks of encoun­
tering a victim  who could fight 
back had become too high.

L o tt and M ustard  e s tim a te  
th a t If a ll s ta tes th a t did not 
have concealed-carry law s In 1992 
adopted such laws, there would

L o tt a n d  M u sta r d  e s tim a te  th a t i f  a ll s t a t e s  
th a t d id  n o t h a v e  c o n c e a le d -c a r r y  la w s in  
1 9 9 2  a d o p te d  s u c h  la w s , th e r e  w o u ld  b e  
a p p r o x im a te ly  1 ,8 0 0  fe w e r  m u r d e rs  a n d  
3 ,0 0 0  fe w e r  r a p e s  a n n u a lly . T h u s  th e  
a d o p tio n  o r  im p r o v e m e n t o f  c o n c e a le d -c a r r y  
la w s  in  m o r e  th a n  a  d o z e n  s t a t e s  s in c e  1 9 9 2  
m a y  b e  o n e  r e a s o n  fo r  th e  c u rre n t d e c lin e  in  
m u r d e r  r a te s .

be a p p ro x im a te ly  1,800 few er 
m urders and 3,000 few er rapes 
annually. Thus the adoption  or 
Im provement of concealed-carry 
laws in more than  a dozen sta tes 
since 1992 m ay be one reason for 
the curren t decline in m urder 
rotes.

In som e respects , the  con­
cealed-carry m ovem ent has be­
come a wom en's issue. In fact, 
about a qu arte r of those who 
apply for and receive concealed- 
carry perm its arc women. When 
A laska G ov. W alte r H ickel 
signed concealed -carry  le g is la ­
tion In 1993, he explained tha t 
the constituents he found most 
com pelling w ere " th e  wom en 
who called and said they  worked 
la te  and  h ad  lo  c ro ss  d a rk  
parking lots, and asked why

couldn 't they carry  a concealed 
gun?" Leading advocates foi con­
cealed-carry laws Include female 
victims of c r ln e  such as Suzanna 
G re tla  H upp, w hose p a re n ts  
were m urdered five years ago In 
a mass killing In Killeen, Texas; 
Rebecca John W yatt, the founder 
of Safety for Women nnd Respon­
sible Motherhood; and Marion 
Hammer, the new president of 
the National Rifle Association 
and an activ ist In the F lorida 
concealed-carry debate. Ham m er 
once brandished her handgun to 
w ard off a gang of would-be 
robbers.

Typically, when sta te  legisla­
tures first consider concealed-car­
ry bills, opponents w arn of horri­
ble consequences: P en n it holders 
w ill slaughter each other in tra f­

fic d isp u te s , w h ile  w ould-be 
Rambos shoot bystanders In In­
com petent attem pts to  thw art 
crime. But w ith in  o year of 
passage, the Issue usually drops 
off the media rad a r screen, whf’.e 
pro-gun-control law m akers con­
clude th a t the law w asn’t  so bad 
afte r all.

Why? Because everyone Is a 
p o te n tia l ben efic ia ry  of con­
cealed-carry reform . Since crim i­
nals don 't know which of their 
potential victim s may be armed, 
even persons w ithout concealed- 
carry  perm its would enjoy in­
creased safety from  any deter­
rent effect. Moreover, a Psychol­
ogy T oday  s tu d y  o f "good 
S am aritans" who came to  the aid 
of vlolent-crime victims found 
th a t 81 percent were gun owners, 
and m any of them  carried guns 
In the ir cars or on the ir persons.

Concealed-carry perm its are no 
panacea for high crime rates. But 
they will be nn Im portant compo­
nent of an Rntl-crime strategy 
based on the right and duty of 
good citizens to take responsibili­
ty  for public safety.
G David Kopel la research director of 
the Independence Institute, Golden, 
Colo. This place te edapled from Me 
article In the July/August Issue of the 
Heritage Foundation's magazine, Poli­
cy Review: The Journal of American 
Citizenship. Reeders may write to Mm 
In care of The Heritage Foundation, 
214 Maaaachueetta Avs. NE, Waahlng- 
ton, D.C. 20002.



ic e  o f The Times
C oncealed -carry  rev ision  gets b u m  rap
By PAUL JENKINS

State government is a constant won­
der. Here, we have a governor who says 
he wants peace with lawmakers so that 
Alaska's myriad problems can be ad­
dressed. But at the same time, we have 
thin-skinned petty limctionaries in this 
administration going out of their way to 
say some very ugly things about those 
same lawmakers.

Take this deal with Gov. Tony 
Knowles' communications director, 
David Ramseur, and Sen. Lyda Green, 
for instance.

The Wasilla Republican offered a 
bill to modify Alaska’s 18-month-old 
concealed-carry law. Knowles vetoed it. 
Green wrote an opinion piece published 
in the Frontiersman that said he was a 
lunkhead for doing so. That should have 
been it. Business as usual. But then. 
R; mseur waded in with a letter to the 
euitor in the -July 24 edition of the 
Frontiersman.

It was a beaut.
Ramseur accused the 
elected oll'icia] of wrap­
ping herself in the 
Constitution and con­
tinuing to “defy com­
mon sense,"

He distorted what 
(Jiwri’> hill was about.
I It* opined that she was 
lust whining about the 
veto of “extremist legislation pushed by 
: he self-styled ‘terminator caucus.' which 
many Alaskans have now cubbed ‘the 
gang that couldn't shoot straigh .*"

If he had let it go at that —. ust a ba­
sic cheap shot — it would have been bad 
enough, hut he did not. Referring to the 
original legislation lhal put the con­
cealed-cany law on the books, he said. 
“That bill passed with the support of 
iaw enforcement

That, ladies and gents, is a crock, a re­
visionist's view of recent history. It shows 
why those who support the Second 
Amendment must be wary of govern­
ment. ihose who fear guns, and the peo­
ple who have them, have a tendency .o 
make tilings up or leave things out.

What happened to Green's bill is a 
great recent example. Among other 
things. Ramseur and others have howled 
about a provision that would have al­
lowed a person canying a concealed gun 
to go into a bar or restaurant that serves 
alcohol. Unfortunately, neither Ramseur 
nor the news media mention that the bill

specifically would have barred that per­
son from chinking in the establishment 
— or that Alaska already has a law pro­
hibiting possession of a weapon by an in­
toxicated person.

The truth about Alaska’s concealed- 
cany law is this: Two years ago iaw en­
forcement administrators — not the cops 
on the street — fought the original legis­
lation tooth and nail. You saw some of 
them recently in news accounts. They 
were standing with the governor at r1 • 
soppy, image-driven ceremony a. .lie 
Law Enforcement Memorial to veto 
Green's legislation.

.And the lapdog media helped them in 
their iritial efforts to block concealed ear­
ly — and their efforts to kill Green’s bill.

A few veal's ago, there were scare sto­
ries suggesting crazed gun freaks would 
shoot each other over minor fender-ben- 
ders at intersections. Then it was bud for 
kids. Then, dangerous for women. People 
would shoot themselves. It would put po­
lice officers in danger.

Many top cops — and Anchorage’s 
sadly led the way — lobbied their fannies 
off. Regular folks should not lie walking 
the streets with guns, they seemed lo 
say, because they are too stupid and vi­
cious to be tnisted.

They slapped together a so-called 
White Paper packed with half-truths and 
deceptions in an effort to sway legisla­
tors. They twisted arms in the House. 
They twisted arms in the Senate. They 
twisted fonner Gov. Wally Hickel’s arm 
in an effort to keep him from signing the 
bill. The incoming administration — ‘lie 
same administration that could barely

wait to begin chopping up guns in state 
storage — even asked that Hickel not 
sign the bill until it could review its pro­
visions. Hickel, God bless him, signed it 
anyway.

And did people line up to shoot each 
other? Nope. In Alaska, just like in ever}' 
other state with concealed-carry statutes, 
law-abiding citizens have obeyed the law. 
"nere have been no wild gunfights, no 
bar shootouts. The top cops — who spent 
time and money working against the 
public — were dead wrong.

Apparently. Ramseur now would have 
us believe that the cups who worked to 
kill Green’s bill have always adored the 
idea of concealed carry, but worked 
against her bill lo save us. Wh it non­
sense. Many of them did not want Alas­
ka to have concealed-cany laws in the 
first place. As one told me afler the law 
went into efiect: "I guess we'll have to live 
with it." Nothing has changed. They cer­
tainly don’t want the law expanded. And 
if we ever go to sleep, you can bet they’ll 
work to have the existing law repeale ,.

And now, Ramseur’s version of history 
and what Green’s bill was all about aix> 
being sent out to people who write the 
governor’s office asking about the veto. 
That's too bad. That's the kind of thing 
that widens the war with the Legisla­
ture. makes intelligent people nervous 
about government and serves neither the 
governor nor the people of Alaska.

State government, indeed, is a con­
stant wonder.

Paul J e n k in s  is  an  ed itin ' o f T he A nchorage 
‘i imes.

Jenkins

ihone (907) —  Fradley 264-9791 —  Jen Idas 264-8792 —  Tobin 264-8793 —  FAX 264-8794 —  e-mail AnchTimos@corcom.com

mailto:AnchTimos@corcom.com
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Crunch these gun numbers
While Bill Clinton runs the railroad, 

the engine tha t pulls the guns-as-public- 
health-menance train  is the Federal Cen­
ters for* Disease Control and Prevention. 
Their goal is to “revolutionize” society's 
view of guns until they are considered 
“ d irty ,” deadly — and banned.

Puople in our community and the a r ti­
cle “NRA aims to kill gun research,” 
(July 11), would have you believe that by 
the year 2001, gun injuries are expected to 
surpass m otor vehicle injuries as the 
nation’s leading cause of fatal injuries.

So le t’s look at this inform ation from 
“S tatistical A bstract of the United State 
1995,” by the Bureau of the Census.

In 1980, firearm s accc anted for 33,780 
deaths; in 1985, 31,586 deaths; in 1990, 
37,155 deaths; in 1991, 38,317 deaths; and 
in 1992, 37,776 deaths.

In 1970, m otor vehicle accidents caused 
108,126 deaths; in 1980, 106,102 deaths; in 
1990, 92,641 deaths; in 1991, 86,157 deaths; 
and in 1992, 80,967 deaths.

Major cardiovascular disease accounted 
for one m illion deaths in 1970. That 
num ber dropped to 988,000 in 1980; 916,000 
in 1990; 915,000 in 1992, and rose again in 
1993 to 944,000 deaths.

The num ber of deaths from influenza 
and pneumonia was 62,000 in 1970; 54,000 
in 1980; 79,000 in 1990; 76,000 in 1992 and 
81,000 in 1993.

Gee, by the year 2001, I ’ll have a be tter 
chance of dying from a heart attack, 
pneumonia or a m otor vehicle accident 
than  from a firearm .

— Mickey Sexton AM Anchorage



P e r s o n a l  r i g h t s  g u n  b i l l  

t a k e s  h i t  f r o m  K n o w l e s
R evisions to Alaska's Con­

cealed Handgun Permit 
Program contained in 
Senate Bill 177 would not 
have granted new or in­

creased rights. Rather, the revi­
sions would have protected 
our civil right to keep and bear 
arms — a right and freedom 
guaranteed in our state and 
federal constitutions 

In passing legislation to en­
act Alaska'. Concealed Hand­
gun Program (CHP) in 1994, 
and SB 177 revising the pro­
gram this year, the Legislature 
upheld and worked to restore 
Alaskan's civil rights. By veto­
ing this legislation, the gover­
nor once Jgain chose to exert 
governmental control over in­
dividual choice.

I sponsored SB 177 after 
many Alaskan permit holders, 
non-permit holders, firearms 
instructors and gun rights ad­
vocacy groups told me that the 
concealed handgun program is 
too expensive and too restric­
tive. CHP permit holders have 
taken the personal responsibili­
ty for self-protection and pro­
tection of their lcved ones. To 
inhibit their abil ty to do so 
through over burdensome reg­
ulation is not right.

To receive a CHP permit, an 
applicant must meet rigorous 
program criteria. Applicants 
are required to provide finger­
prints, submit to background 
checks, receive professional 
training on the use of firearms, 
the laws relating to firearms 
and the use of deadly force, 
and qualify with their hand­
gun. CHP permit holders are 
among our most responsible 
and law abiding citizens.

Provisions ot SB 177 would 
reduce the permit fee, provide 
for reciprocity with other states 
and remove some restrictions 
on where a permit holder is al­
lowed to carry.

These provisions were thor­
oughly discussed throughout 
the committee process, exam­
ined by the Legislature, and 
passed by both houses with bi­
partisan support.

In numerous committee 
meetings, the administration's 
spokesperson stated, "In a 
chocolate-covered world, we 
would leave the program as is." 

Consistent with his policy of

destroying confiscated 
weapons and his ve.o of SB 274 
(protecting the operation of 
sport shooting ranges), the

fovernor's veto rhetoric for 
enate Bill 177 relies on fear 
and distortion to lend validity 

to his liberal ideology — pro­
moting a paternalistic govern­
ment and repressing individual 
freedoms.

While the governor cited the 
provisions expanding where a 
permit holder can carry as dan­
gerous, he overlooked the le­
gitimate concerns of the license 
holder. He said carrying con­
cealed in banks would create a 
dangerous situation. Protection 
while carrying deposits to the 
bank is one of the primary rea­
sons that business owners get a 
permit.

No one else is providing pro­
tection for them on the way to 
and from the bank. Is it right to 
force them to leave their hand­
gun unattended in their car? Is 
it safer there than in the pos­
session and direct supervision 
of a trained, licensed, law-abid­
ing citizen?

This bill does not advocate 
the mixing of guns and alco­
hol. It is illegal to use or pos­
sess any weapon, concealed or 
not, while impaired by alcohol, 
and rightfully so.

SB 177 would have allowed 
permitees to carry concealed 
weapons into places that have 
beverage dispensary licenses 
providing the permitee consume 
no alcohol. At no time in the 
process did anyone argue for the 
right to use a firearm, in any cir­
cumstance, while drinking.

In his veto message the gov­
ernor chose to ignore certain 
provisions of this bill: one 
would have allowed a private 
property owner the right to 
deny firearms by posting a 
sign and another that would 
provide the tool for excluding 
carry on public propeity by 
statute.

These important provisions 
protect private property rights

i and ensure adequate review of 
public property policy deci­
sions that could infringe on 
second amendment rights.

As a legislator, 1 take the re­
sponsibility of defending the 
constitutional rights of my con­
stituents very seriously and I 
am deeply concerned with the 
continuing anti-firearms policy 
of this administration.

With over 5,000 permits is­
sued and not one case of 
weapon misconduct, Alaska's 
Concealed Handgun Permit 
program has proven to be a 
good program.

I, and the majority of my col­
leagues, believe that the revi­
sions contained ir. Senate Bill 
177 make it better. I join the 
many Alaska gun owners in 
disappointment over the gov­
ernor s veto. It's not a "choco­
late-covered world" out there 
and no qualified citizen should 
be denied the opportunity for 
personal protection.

Sen. Lyda Green, a Republican, 
lives in  Wasilla.

The 
Frontiersm

an 
- Friday. 

July 
12.1996.
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Armed society is polite society
Well, I see tha t "Slick W illie 's” agenda 

on personal liberties and Second A m end­
m ent rights took f mother h it in Juneau  
when Gov. Tony Knowles vetoed the 
concealed carry am endm ents b ill recently.

A few facts.
A person w ith  a carry  perm it cannot 

carry  a weapon concealed in  any area  th a t 
a non-permitee can carry  one openly.

If I am with my wife in an unsafe area 
frequented by gangs or o ther low life and 
decide to go into a pizza place o r a food 
establishm ent th a t serves beer/w ine, even 
if we don’t drink, I am in violation of the 
law.

If I go to the bank to cash a check or 
draw  out money for a "cash only” p u r­
chase and have my weapon, I am in 
violation.

I know several law enforcem ent people 
who are very much in favor of all asp<»cts 
of personal protection weapons — very 
unlike the staged TV presen tation  w ith  
our governor and some of our officials.

The amendment proposal only m akes 
the concealed c a n y  law  m ore w orkable 
and realistic and gives us "good guys" an 
even playing field w ith the bad guys.

Remember, an armed society is a polite 
society.

If all you worried people carrying a 
w eapon illegally  to p ro tec t y o u rse lf  
would take the tim e to get a legal carry 
pennit, join the NRA and vote, we would 
not be ra danger of having our C onstitu­
tional rights tram pled by "B ig B ro ther.”

Remember Waco and Ruby Ridge — it 
can happen to you too.

— John C. Woolery 
G ird  wood
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Tony K now les
GOVERNOR

S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR

J uneau

P.O. Box 110001 
Juneau. A lu ka 90611 0001 

(907) 465 3500 
Fee (907) 485 353?

June 19, 1996

The Honorable Drue Pearce
President o f the Senate 9 6 -9 5 - 2 'i.V 'y:?:) . - / n
Alaska State Legislature
State Capitol
Juneau, AK 99801-1182

Dear President Pearce:

Under the authority o f Art. II, sec. 15 of the Alaska Constitution, I have vetoed the 
following bill:

HC'JLZZ CS for CSSB I77(FIN) am H

"An Act relating to permits to carry concealed handguns; 
and re la fn g  to possession o f firearms on state ferries "

I believe this bill would seriously undermine the safeguards in A laska's concealed 
weapons law and would jeopardize the public and law enforcem ent officials. The bill 
would remove many o f the places where concealed weapons are prohibited under current 
law and would permit the carrying o f concealed weapons by out-of-state persons who 
may not meet A laska’s statutory requirements.

The current concealed handgun program has been in place for only 18 months. The 
experience to date has not demonstrated that the law is “broken,” or that the types o f  
amendm ents contained in this bill are warranted or necessary.

A specific objection to this bill comes from a basic premise, founded on hundreds o f  
years o f  experience, that guns and alcohol d o n 't mix. This bill would allow concealed 
handguns in bars. This scenario invites tragedy.

Poet-lf Fax Note 7671
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I also question the wisdom o f allowing concealed guns in banks and government offices 
as proposed in this bill. T b .re  is good reason for these locations to be protected. We 
should not jeopardize their security by allowing concealed handguns on the premises.

Finally, the m anner in which this bill would offer reciprocity for concealed handgun 
permit holders from other states is especially troubling. Reciprocity would be offered to 
any out-of-state permittee regardless o f  the requirem ents to obtain a pennit in another 
state, even if  those requirements are less stringent than in Alaska M oreover, an 
out-of-state permit holder would not be subject to the same restrictions that apply to 
Alaska pennit holders. While this may not have been the intent o f  the legislature, it is 
unacceptable to allow activities by out-of-state residents which are prohibited by Alaska 
residents under our laws.

Many municipalities and law enforcem ent organizations have voiced strong opposition to 
this legislation including the Alaska Peace Officers Association, the Alaska Association 
o f Chiefs o f  Police, the Public Safety Employees Association, the M unicipality o f  
Anchorage, and the Cities o f  Palmer and Wasilla. I acknowledge their experience and 
professionalism in thiis area and find a veto o f  this legislation necessary in the interest o f 
public safety.

Sincerely.

T on^L now les
Governor

. 0 2
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PO. Box 110001 
Juneau. Alaska 99811-0001 

(907) 465-3500 
Fax (907) 465-3532
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Robert H. Parkerson, Ph.D.
HC 02, B ox 7630-A1 
Palmer, A K  99645

Dear Dr. Parkerson:

Thank you fo r your letter expressing interest in Senate Bill 177, w hich would have 
expanded A lask a’s concealed handgun law by perm itting  concealed weapons in bars, 
governm ent offices, and banks, and allow  ou t-o f-sta ts  perm it holders to carry concealed 
guns in A laska.

On June 19, I vetoed this bill. 1 believe it w ould have seriously underm ined the 
safeguards in A laska’s current concealed w eapons law and w ould have jeopard ized  both 
the public and law  enforcem ent officials. The cu rren t concealed handgun program  has 
been in p lace fo r only 18 months. The experience to date has not dem onsnated the law  
“broken,” o r the types o f  am endm ents contained in this bill are w arranted or necessaiy. 
The existing program  w as the result o f  a carefu lly  crafted  com prom ise sTuck two years 
ago and passed  w ith the support o f  law enforcem ent, so I believe we should give it nr, ore 
time to work.

Also, the idea o f  allow ing guns in bars defies com m on sense. Hundreds o f  years o f  
experience has show n guns and alcohol d o n ’t mix. A llow ing guns in bars sim ply invites 
tragedy, a m ajor concern  o f  A laska s police officers w ho lined up strongly against this 
bill.

Finally, the bill offered  reciprocity  for concealed handgun p enn it holders from other 
,;ta tes-m ean ing  people who have perm its from  o ther states, regardless o f  the restrictions 
on those perm its, w ould be allow ed to carry concealed  guns in Alaska. That would 
remove the control o f  concealed weapons perm its from  our hands, which is ui acceptable.
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I realize this issue is one that strikes to the heart o f many people who believe their basic 
right to bear arms is being violated under current restrictions on concealed guns. But it is 
my responsibility, and the responsibility o f our law enforcement officers, to protect the 
safety of all Alaskans. I don’t believe this bill served that purpose and, in fact, had the 
potential o f doing just the opposite.

Again, thanks for taking time to consider this legislation an-1 contact me with your views.

Sincerely,

Tony Knowles 
Governor
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SUBJECT: Possession of concealed weapons illegal in buildings housing state 
offices: extension to other venues (Work Order No. 20-LS0026\A)

TO: Senator Lyda Green 
ATTN: Brett Huber

FROM: JackC
Legist

Your inquiry about the soundn4&s*dt the guidance provided in the July 19 memo of Deputy 
Director Stan Ridgeway to employees of the Division of Vocational Rehabilitation has been 
directed to me for preparation o f a response.

On the basis o f my understanding o f the applicable statutes, I would have hesitated to 
provide the guidance reported by Mr. Ridgeway.

AS 18.65.755(a)(4) and (5) provide the statutory authority supporting the conclusion that 
possession of a concealed handgun within a building housing state offices (or in an office of 
a state agency) is illegal. However, extension of the proscription to cover "parking lots and 
visits to clients either a t . . .  home or in a mutual meeting place" stretches that statute beyond 
legislative reasoning and the interpretation of the statute by the Department of Public Safety, 
the agency that is directed to implement the concealed handgun permit program.

To the suggestion that the proscription applies to "parking lots" serving buildings that house 
state offices, 1 would contend, first, that nowhere in the concealed handgun permit 
provisions, AS 18.65.700 - 18.65.790, is it stated or reasonably implied that proscriptions 
to possession of concealed handguns necessarily extend outside the confines of the specific 
premises ider‘iiied. Where the legislature wanted to make clear that possession of concealed 
weapons was prohibited on grounds adjacent to a particular structure, it specifically said so, 
as, for example, with respect to its handling of "school grounds." Second, in implementing 
AS 18.65.700 - 18.65.790, the Department of Public Safety's regulations, 13 AAC 30, 
considered the terms and phrases of the statute and the contingencies in which they would 
apply and determined that, in some circumstances, the statute should be interpreted to 
include adjacent grounds, as, fcr example, in 13 AAC 30.900(b)(9), added to clarify 
ambiguity in the reference to "passenger loading or unloading area of an airline terminal," 
wherein the term was defined to include "any .. . airport area that is immediately adjacent



to fan airline terminal] building that is used for ground transportation or pedestrian traffic 
. . . In summary, the statutory authorization for concealed handgun permits and the 
regulations interpreting those statutes do not give the proscriptive language an expansive 
reading so as to cover "parking lots" and similar grounds in conjunction v/ith state office 
facilities. The interpretation reportedly provided by the attorney g en eris  office seems to 
me to be at variance with the direction of the legislation and the interpretation that is supplied 
by the agency regulations implementing the program.

To the suggestion that the proscription should apply also "to clients. . .  at their hom e "
I would respond by noting that the concealed handgun permit provisions explicitly give the 
authority as to whether a concealed weapon may be brought into private premises occupied 
as a residence to the resident, AS 18.65.755(a)(9). The interpretation reported by Mr. 
Ridgeway is at variance in that it presumes to tell the division representative that he or she 
may not carry a concealed weapon into a private residence even when the resident or person 
having the possession of the premises has not interposed objection to having concealed 
handguns on premises in the manner permitted by law.

To the suggestion that the proscription should apply also "to clients . . . [meeting with 
division personnel] in a mutual meeting place," I suggest that, to the extent that the mutual 
meeting place is not a building or premises described in AS 18.65.755(a)(4) and (5), the 
concealed handgun permit provisions explicitly give the final authority as to whether a 
concealed weapon may be brought into a business meeting to the participants who are 
involved at the specific meeting. AS 18.65.755(a)(10); see, especially, 13 AAC 
30.900(b)(8), extending the coverage of the phrase "meeting of a business, charitable, or 
other organization or entity" to discussions that include at least one representative of a 
government entity. Again, the reported interpretation presumes to tell the division 
representative that he or she may not carry a concealed weapon into a meeting. That is a 
decision that, under the statute and the regulation as framed by the Department of Public 
Safety, is left to each government employee who participates in the meeting to decide as to 
whether or not to interpose objection to having concealed handguns at the meeting.

I trust this is responsive to your inquiry.

Senator Lyda Green
July 29, 1996
Page 2
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MEMORANDUM August I, 1996

SUBJECT: Possession of concealed handguns: Assistant Attorney General Tom 
Dahl's July 26 memo (Work Order 20-LS0026\A)

TO: Senator Lyda Gmcn 
ATTN: B

FROM: Jack Chenowel 
L egislativ^oi

The subject at hand concerns the authority of the state, as an employer, to set limitations or 
regulations on the activities of its employees incidental to the employment relationship.

You have asked me to respond to the central point of Assistant Aiomey General Tom Dahl's 
July 26 memo. That point, made in the last part of the third para^aph o f his memo, asserts 
that

. . .  the state or any management entity has the authority to set conditions of 
employment that may prohibit employees from doing things that are 
otherwise legal . . . .  Such activities could subject the state to liability or 
otherwise detract from the mission of the agency or the image that the agency 
wishes to project when dealing with the public or with clients.

From that, Mr. Dahl concludes that a state agency, acting by departmental policy, could 
prohibit employees from carrying concealed fireanns while on state business outside of state 
buildings.

The state may establish reasonable rules and regulations for its employees.

An employer may make reasonable rules and regulations for the conduct o f the employer's 
business, and an employee has a legal duty to comply with those rules, orders and policies. 
Central Alaska Broadcasting v, Bracale. 637 P.2d 711, 713 (Alaska 1981). That general 
authority applies to state employees covered by collective bargaining agreements. Nothing 
in the collective bargaining agreements now in place sets aside the state’s prerogative to 
exercise authority in this area. See, for example, article IV, "Management Rights," General 
Government Unit Employment Bargaining Agreement, affirming management's right to 
manage its affairs. As an employer, the state retains the right io define conduct on the part 
o f its employees that has a reasonable relationship to the employer's interests.


