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lionary. The revised version ofTennessee Code § 39-17-1315 changes, "lhe
sheriff may issue such apermit..  lo “the sheriffshall issue such a permit

. Unlike some of the other laws examined, the law does not
explmtly prohibit Ihe issuance of permits to convicted felons The law
rather allows the sheriff to refuse to issue a permit if, "in the sheriff's
opinion, [the applicant] has a history of instability or physical infirmity," or
“poses a likelihood of risk to Ihe public .. . ."

Tennessee is unique among carry reform states in its requiring an appli-
cant to have liability insurance or a surety bend of at least $50.000. This
requirement, along with the required completion of a training course in
firearms, was retained from (he prior law.

N. Alaska

Like Arizona and Wyoming, Alaska has long allowed the open carry of
handguns. In 1994, Alaska passed a concealed handgun permit law that, at
first glance, seems similar to the other laws examined. However, the Alaska
version contains some surprising differences. Nonetheless, it is still a
nondiscretionary permit law.

The qualifications are quite similar to the previously examined statutes.
The applicant must be twenty-one, "eligible to own or possess n firearm
under the laws of this state and under federal law," not convicted or under
indictment for a felony, not convicted of any of a number of misdemeanors
within the last five years or currently under indictment for any of those
misdemeanors, "not now suffering, and [having] not within the five years
immediately preceding the application suffered” from mental illness, not
adjudicated "mentally incapacitated," and a resident of Alaska. Anyone
currently in i court-ordered drug or alcohol program is also prohibited, as
well as anyone in such a program within the previous three years.I

Like many of the other states, Alaska's law requires a demonstration

f competence with a handgun. Unlike the other states, however, the
certificate of competence must specify the "action type and caliber of
handgun or handguns" with which the applicant has demonstrated compe-
tence. A permit holder may carry a lesser caliber gun of the same action
type, but not a different action type.l’

Li*c Arizona, Alaska specifies considerable detail about the content of
the firearms safety course, including knowledge of “Alaska law relating to
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firearms and the use of deadly force."I" Unlike in all Ihe other stales
examined, a permit holder must demonstrate competence not only when
applying for a permit, but also in the twelve months immediately before
renewing a permit.l

The applica ion fee is to be based on the actual costs of processing the
application fee, out not to exceed S125 for original application and $60 for
renewal. 1l Permits are valid for five years. Permits must be issued or
denied within fifteen days of the FBI providing background check informa-
tion, and the background check reauest to the FBI must be made within five
days of receipt of the application.ll

Permits are not valid in a number of places that other states also restrict:
jails, police stations, r.ourlhouses. and airline terminals. In addition, Alaska
restricts concealed carry in many places wt ere other states provide no such
restriction: school grounds, “a building housing only state or federal offices
or the offices of a political subdivision of the state,” “a vessel o f the Alaska
marine highway system,” “a facility providing services to victims of
domestic violence or sexual assault,” financial institutions, and residences,
businesses, or charitable organizations that have posted a sign prohibiting
concealed carry.l',

Most interesting of all is the authority given to cities to prohibit
concealed carry by permitees. To do so, however, at least ten percent o f the
vokrs (as counted at the last regular election) must petition the city to put
the matter on the next special election ballot, and a majority must vote to
prohibit concealed carTy.110

In signing the law, Governor Hickel explained (hat ihe decisive factor
was the women who called his office: "Those that impressed ms the most
were the women who called and said they worked late and had lo cross dark
parking lots, and why couldn't they cany a concealed %unT‘m

The Alaska law certainly suggests less trust in people than many of the
other laws examined. Most indicative of this lack of trust is the specific
restriction o f the sort o f handguns that may be earned concealed. The law
prohibits the carrying of derringers and "miniature handguns."'ll Nearly
every other state allows the permit holder to decide what sort of handgun lo
carry for self-defense. Alaska requires carry guns to have trigger guards so
as to reduce Ihe risk of accidental discharge— a not entirely unreasonable
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requirement. Nonetheless, the authors arc not aware of a single instance of
an accidental discharge involving a derringer or other gun without a trigger
guard in the states which do not specify which type ofgun may be carried.

Finally, although two international jurisdictions have changed their
handgun carry laws recently, data from which to draw any conclusions about
the effects of-these new laws is unavailable. Citizens of Lithuania and
Estonia are now allowed to own and carry handguns for protection. The
laws were enacted in response to the rising crime rates now characteristic
ofmost of the former Soviet republics.3

Q Analysis of Stale Homicide Data

In the slates discussed above, the dire consequences predicted by the
gun control lobbies were not realized. That the cany lows appear not to
have had a noticeable impact on the homicide rate in most states— Florida,
perhaps, excepted— should not be suiFrising. To begin with, in most of the
states studied, Ihe general rise and fall of murder rates before the new laws
took effect roughly approximated the rate in the rest of the country. This
similarity suggests that changes in MUFCEY rates are generally determined by
national causes.

Many criminologists have suggested that the state of the economy has
a significant impact on murder rates, and that the mass media's glorification
of violence plays a significant role in promoting violence.* Almost all
criminologists agree that demographics play a crucial role in crime rates.
For example, because males in the late teens and early twenties age groups
are disproportionately involved in violent crime— about fifty percent of
murderers are under twenty-five— as the percentage o f the population in this
age group increases, so will the murder rate.” 5 One must also recognize
the dramatic effects a small number of murderers can have in some of the
smaller states from year to year. The murder rates o f West Virginia, Idaho,
and Montana arc all highly variable from year to year because the popula-
tions are small. A single psychopathic criminal can dramatically raise the
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murder rate one year, folllwed by a dramatic drop when that criminal is
caught or moves on. As a result, the data of the larger states are more
useful forjudging the effects of the nondiscretionary issuance laws.

What, if any, conclusions may be drawn from the above state-to-state
analysis? In Florida, carry refom appears to have done some good and
perhaps saved a number of lives. Nevertheless, much more detailed
statistical analysis would be required to isolate with certainty the carry
reform law as a factor in the homicide rate decline. In Virginia, where
some judges subverted the clear intent of the legislature, the reform law
appears lo have heen ineffective. In Georgia, where the change resulted
from on Attorney General's reinterpretation of the law, the evidence
suggests that carry reform may have reduced murder rates. The West
Virginia results are inconclusive. In Oregon, because the new law took
effect with murder rates already in decline, it is impossible to determine
whether or how much Ihe new law contributed to that decline, lit Pennsyl-
vania, legal reform may arguably have done some good in Philadelphia, nnd
apparently did no harm outside of Philadelphia. The Idaho, West Virginia,
Montana, and Mississippi results arc inconclusive.

In several of the slates, the positive results seem to have heen most
dramatic the year of adopt|on with results tapering off afterwards. This
pattern may suggest that the publicity about the law either discouraged
criminals or encouraged a short burst of law-abiding citizens applying for

ermits.

g The most significant, certain conclusion to be drawn is that neither large
nor small states evidence obvious long-term increases in murder rates after
passage of these laws. The experience of the cany reform stales plainly
shows litnt homicide rales will not increase as a result of crimes committed
by persons with carry permits. Carry reform legislation may or may not
reduce the homicide rate, but reform legislation apparently does nolraise the

homicide rate.
il Additionai Carry Reform Research

In addition to the state-by-state research discussed above, two other
research projects have examined the impact of concealed cany laws. One
study (performed by author Cramer) looked at comparative data from
California counties. The other study, a master's thesis at a public policy
school, analyzed crime trends in six states.

A Hffects of Different Policies Among California. Counlies

To carry a concealed fireann in California requires a permit." 6 Open
carry ofa loaded firearm is prohibited in cities and the unincorporated parts

135 Cal. penal Code 51205 (Wesi 1928 Spp. 199).



710 TENNESSEE LAIVREVIEW [Vol. 62:679

of many of the more populated counties.” liven in lhose unincorporated
areas where open carry of a loaded firearm is legal, social pressure or police
harassment can make carrying a gun for self-defense impractical.

Concealed carry permits (CCWs) arc issued at Ihe discretion of the chief
of police of a city in the county, or sheriff of the county, in which the
applicant resides. As long as the applicant passes the back%round check
provided by the California Department ofJustice, a chiefof police or sheriff
may issue a Fermn "

The ideal test of how different government approaches to CCWs affect
crime rates would be to contrast two counties with comparable policing,
laws, and demographics, with the only difference being that one county
issued CCW's readily and the other did not issue them at all. Such a perfect
lest case does nol exist; what docs exist is an enormous variation in CCW
issuance rates in California. In some counties, CCWs arc nearly unobtain-
able; in other counties, more than three percent of the total population have
such permits.”1 The question remains: Is there any evidence to support
lhe notion that where CCW's arc easily obtained, guns are more likely to be
used criminally?

Before presenting the data, consideration should be given to the
circumstances in which carrying a handgun for self-defense in public might
be useful. The majority of murders in the United States are unlikely to be
prevented hy wider issuance ofsuch pemiits. Domestic disturbances turned
lethal usually do not take place on the streets, except as spillover from a
fight inside a private dwelling. The homicidal attacks against which
carrying a gun in public has the most hope of making a difference are those
committed in the course of some other public felony such as robbery,
burglary, rape, or kidnapping.

Of the 18,269 murders committed nationally in 1988. about nineteen
percent were "felony type," one percent were "suspected felony typo,” and
twenty-seven percent were classed as "Unable lo determine"— the police
cither do not know who did it, or the suspect or witnesses could not or
would not explain it.20 Some of the remaining murders— "Romantic
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triangle," “Argument over money or property," “Other arguments,” and
"Miscellaneous nonfclony type"— might be preventable by wider issuance
0fCCWs. but only to the extent that these involved stalking-type situations
or confrontations in public areas. However, to the extent that murders
involved fights between people who lived in the same household, or who
met in other private circumstances, laws relating to crrrying of concealed
wea?ons would have little impact.

he California study presumes that more civilians carrying handguns for
self-defense will not reduce (he nonfelony murder rate: that all the nonfclony
murders involve fights inside a home or other circumstances where handgun
carrying would be irrelevant. What is left to consider is the twenty percent
of murders that are felony or suspected felony murders. Some felony
murders are simply not preventable by armed citizens because of Ihe
weapons used. For example, arson was Ihe method for 258 of the murders
committed nationally in 1988.%41 Similarly, murders committed with
poison, explosives, and narcotics would seem outside the realm ofan armed
defense solution. But for the ninety-seven percent of felony murders using
direct physical force—guns, knives, clubs, bare hands, or strangulation, 4
a handgun carried on the person of the intended victim or a fortuitous
bystander at least has the potential to save the victim.

As with murder, many rapes do not involve attacks by total strangers
outside the home. Concealed weapons permits are thus unlikely to help
prevent either incestuous rape in the home or date rape. However, carrying
of concealed weapons could possibly help prevent rapists who attack
strangers in parking lots and other public spaces. O f course, lo the extent
that men continue to obtain concealed carry permits in greater numbers than
women, the impact on rape would be reduced.

The crimes which a concealed handgun carried on public streets has »H-
greatest potential to prevent arc robbery and the murders which result ft_ <
a robbery. Only 33.4% of reported robberies involve the use of a firearm,
s0 an armed potential victim stands an excellent chance of defending himself
successfully in the remaining two-thirds of robberies in which the perpetra-
tor attempts to use brute force or weapons inferior to a gun.l4) A trained
citizen could arguably prevail in a fight with a criminal who had a gun,
because unlike many trained citizens, few criminals practice with their guns.
Nonetheless, the citizen's odds of success are obviously higher when he is
better-armed than the attacker. In addition, a significant portion o f robberies
take place in public places where the victim's carrying a concealed Handgun
would be relevant. In western states (including California), 49.7.1 of
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robberies in 1988 were described by the FBI Uniform Crime Reports as
"Street/highway." 14

The final crime to be measured is aggravated assault, a crime which also
frequently takes place out of doors. Come people have long held as an
article of faith that the presence of a gun turns a fistfight into a gunfight,
and battery into at least attempted murder. Accordingly, if the widespread
availability of concealed firearms permits results in an increase of the
murder rate, one mechanism mi”.t be by the e-.calation of the seriousness
of conflicts that begin with an aggravate” ssault. Conversely, if the
widespread carrying of concealed firearms pi ves to be a general deterrent
effect to crime (because criminals do not know which potential victim is
canying a gun), then aggravated assault might be expected to decrease.

1. I'ermit Issuance In California

The California Department o f Justice maintains statistics on issuance of
CCWs, broken down by the particular police agency issuing the pennit.1b
These statistics provide some great surprises. The City of Los Angeles, for
example, with almost 3.5 million people, had no concealed weapons permits
outstanding in 1989. Note that Table | shows concealed weapon pennit
figures by county, not city: all the permits issued in Los Angeles County in
1989 were issued by either Ihe Los Angeles Sheriffs Department or by one
of the other cities in Los Angeles County. By contrast, many small
California cities with populations less than 10,000 had dozens o f outstanding
CCWs.

The study of the relationship between CCWs and crime rates on a coun-
ty-by-county basis makes sense for two reasons. First, California law allows
a person tn obtain a CCW either from any police chiefor the sheriffof the
county in which the applicant resides. Second, few people restrict their
activities to the city in which they live. The California study divides the
state's fifty-eight counties into three groups: those counties where fewer than
one-tenth of 1% of the population have CCV/s; those counties where .1%
to 1% f the population have CCW's; and those counties where more than

1% of the population have CCWs. As used here, "population” means
everyone living in the county, including large numbers of people who arc
ineligible for CCWs because of age, criminal history, or mental illness.14

The first group is comprised of nineteen predominantly urban or urban
dominated counties. The number of CCWs in these counties is less than
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one-tenth of one percent of the total population. In some of these counties,
a criminal faces almost no risk o f attacking a legally armed civilian on the
street. In San Francisco, only 1.5 per 100,000 people have CCW's; in Los
Angeles County, fewer than 5 per 100,000 people have CCWs. Stated
another way, each of the following events are about equally likely to occur:

+ A criminal will attack a Los Angeles citizen who has a pennit to

carry a concealed weapon.
« A poker player will be dealt a straight flush in the first five

cards. 47
+ A randomly selected high school football ’plaverwnl one day be

the starting quarterback in the Super Bow

Thus, when a criminal in Los Angeles or San Francisco attacks
someone, that criminal can essentially ignore the risk that the victim may be
legally canying a gun: the criminal is more likely to attack an off-duty or
plainclothes police officer than a legally armed civilian. This probability is
particularly significant because the first group of comities contains five-
sixths of the slate's population. As a result, the crime rates in these counties
largely determine the statewide averages.

The second group is comprised of twenty-two counties, in which
between .1% and 1% of the population held a CCW in 1989. Primarily
rural, some of the counties, like Fresno and Sonoma, have at least one
medium-sized city. This group’s major violent felony rates were below the
statewide average, although rape was barely so. In fact, the murder rate for
this group was the lowest of all three groups of counties. However, the rate
was not much lower than that of the third group.

The third group is comprised of seventeen counties, in which more than
one f)ercent ofthe population hasa CCW. These counties are predominately
rural with only a few small cities. Most of these counties have so few
people that crime rates per 100,000 people can be somewhat misleading.
For example, a single murder can make a county of 3600 people appear
artificially dangerous. By contrast, some of these counties went all of 1989
without a murder. In 1989, (his group had the lowest rates for rape,
aggravated assault, and robbery. However, this group had a slightly higher
murder rates than did Ihe second group examined above. Even so, the third
group’s rale was still less then sixty-nine percent of the statewide average.
Even this result may be a statistical fluke, because this third group of
counties had the lowest murder rate in 1988. To give some idea of how
smaller sample sizes can affect results, if these seventeen counties had
experienced seven fewer murders in 1989, Ihe third group would have had
the lowest crime rates in all categories of violent crime. Significantly, more
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than half the murders committed in the third group were in the two counties
(Madera and Yuba) having the lowest CCW issuance rates in this group.

Now look at Table 2. Theoretical analysis predicted a correlation
between a higher number of CCWs and a more effective prevention of
robbery: and, indeed the liberal issuance counties experienced robbery rates
that were only fifteen percent of the statewide average. The incidence of
rape was expected to be relatively unaffected by a higher numberofCCW's;
and while rape rates were lower than the statewide average, the difference
was not dramatic. Finally, murder and aggravated assault rates were about
one-third below the statewide average, even with all those guns ready to be
drawn.

Table | California Concealed Weapons Permits
& Violent Crime Rates

CCW's Aggravated Homicide Rape Robbery
per Assault

100,000

Highly 2813 621.5 17 415 372.7
restrictive

counties

1
Moderately 437.5 449.9 6.5 40.4 1244
restrictive <
counties

Non- 17365 4142 7.5 313 48.5
restrictive i
counties I

California j 1225 593.5 J 10.9 41.1 331.8
total ]
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Table 2: California County Crime Rates
as a Percentage of Statewide Averages

County Permits Aggravated Homicide j Rape Robbery

j Group per Assault
100.000 '
*Highly lessthan 105% 107%  ; 101% 112%
| restrictive 100
© counties
I Moderately 100 to 76% 60% 98% 38%
j restrictive , 1,000
| counties
1
[ Non- greater «70% 69% 76% 15%

restrictive : than
i counties 100,000

2. What Do the Data Tell Us?

It would, of course, be foolish to assert that the large percentage of
outstanding CCWs in Ihe third group o f counties is the reason for the lower
rates for aggravated assault, robbery, and rape. These are mral counties,
with dramatically different demographics than the urban counties in
California. Nonetheless, Ihe correlation between the numberof CCWs and
the lower rates may be a reason. Why are the aggravated assault rales so
low in these counties where an individual would seemingly have trouble
walking down lhe street without passing an armed civilian? Perhaps the
conventional wisdom— have gun will fight— is simply wrong. Pevhaps the
presence of a gun instead causes a great many aggressors simply to
withdraw from the possibility of fight, because the risk of Jeath is so
obvious. The above are all suppositions. Nevertheless, even with all those
people authorized to carry guns, the rales for murder, rape, aggravated
assault, and most dramatically, robbery, were lower than the statewide
average.

P%t another way, although the percentage of the population who arc
licensed to carry a gun in this third group of counties is roughly analogous
to lhe percentage of Ihe U.S. population that watches Ihe Phil Donahue
show, the murder rate remains quite low." Considering the large number

14V One uul of 15 households wilh television scls walches Ihe Phil Donahue show.
. il 260.
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of CCWs outstanding in this third group or counties, if greater numbers of
CCWs are really a threat to public safety, the other factors that determine
murder and aggravated assault rates must be truly enormous to so complete-
ly overwhelm the effects of all those CCWss.

In sum, the comparative data from Califorrvu counties suggest, but do
not prove, that making concealed carry permits available to licensed, trained
citizens may reduce the robbery rate, and perhaps (he rates for other violent
crimes. Conversely, the data arc inconsistent with the hypothesis that CCW
issuance will lead to mote murders or other crimes.

B. Six-State Comparative Study

Brian Withrow, a master's degree candidate at Southwest Texas State
University, took a different approach to the study of carry reform.1%0
Withrow looked at three stales which had implemented carry reform:
Florida, Pennsylvania, and Oregon. He then paired each state with the
closest matching state having similar demographics, but no carry reform.
He paired Florida with Texas, Pennsylvania with lllinois, and Oregon with
Arizona. As Withrow acknowledges, the nairings do not represent exact
matches but only as similar as is possible. 1 The attempts to match any
pair of states suffers from this limitation.

Withrow examined each pair o f states to test the impact of cany reform
laws.12 1f carry reform laws were effective in producing a statistically
noticeable reduction in the crime rate, then a state which enacted carry
reform would he expected to show an improving trend (relative to a non-
reform state) in various crime categories. For example, assume Pennsyl-
vania (pre-reform) and Illinois (no reform) had similar rape rates before
concealed carry reform was enacted in Pennsylvania. However, if after
Pennsylvania reformed its carry law, the Pennsylvania rape rate remained
stable while Ihe lllinois rate rose sharply, such a result would be consistent
with Ihe hypothesis that concealed carry reduces the rape rate.

The Withrow research suggests that concealed carry reform can save
lives. The Florida/Texas and Pennsylvania/lllinois pairings are good test
cases. Prior to any carry reform, all four states had strong laws against
carrying firearms; after the reform laws were enacted, the Florida and
Pennsylvania systems were allowed to work so that large numbers of
citizens acquired permits (As compared to Virginia, where some local

officials refuse to implement the state's "shall issue" system.).5)
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The Oregon/Arizona pairing, however, is poorly chosen. Although
Arizona did not have a “shall issue" concealed carry law at lhe time of the
Withrow study (Arizona enacted a “shall issue" law in 1994), Arizona has
always allowed adults lo carry an itncunccnled handgun without a per-
mit. Unlike in some other states where open carry is ostensibly legal
such as Colorado and North Carolina,% open carry in Arizona has always
been toleiated by the police, and is common, even in downtown Phoenix.
Accordingly, lhe Oregon/Arizona pairing compares a state which moved
from limited concealed carry to widespread concealed cany (Oregon) with
a state that has always had limitless open cany (Arizona). Unlike the
Florida/Texas and Pennsylvania/lllinois pairings, the Oregon/Arizona
comparison does not contrast a stale which changed its restricted carry
policy—e.g., Florida and Pennsylvania— with a slate which retained its
restrictive policy—e.g., Texas and lllinois. Thus, the Oregon/Arizona results
do not provide worthwhile information about Ihe contrast between a
restrictive and a “"shall issue" canry policy, and may be appropriately
discarded.

By contrast, the results of the Florida/Texas and Pennsylvania/lllinois
comparisons legitimately provide strong support for the hypothesis that
concealed carry reform reduces murder, weak support for reduction in
aggravated assault and in robbery, and no support for a statistically
noticeable reduction in rape. Significantly, lhe results in both pairings are

identical.

CONEATED CABRY ReGRI BEUEES (BB

State Pairs Murder . Aggravated Rape Robbery
1 Assault
Florida/ support lweak 1y does riot weakly
Texas ] supports support supports
Pennsylvania/ supports  [weakly does not weakly
llinois | supports support supports
Oregon/ does not Jlsupports does not does not
Arizona support | support support

Recall that in the stalc-by-sinie analysis of homicide trends, Florida, a
highly populous state with a major homicide problem, was the only state to
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show a major change in ils homicide rate after the enactment of concealed
carry. 557 The Withrow data reinforces the tentative conclusion suggested
by the raw Florida data: in a large state with a serious crime problem,
concealed carry reform may have a significant life-saving effect. With-
row's research also sug?ests that carry reform could have a small but
statistically significant effect in reducing aggravated assault and robbery.

In sum, three different approaches to studying the effects of concealed
cany reform on crime rates have been presented: (1) a comparison of slate
homicide trends with national trends, (Zra comparison of crime rates among
different counties with different carry policies in California, and 53) before
and after crime rales as compared between Florida and Texas, and between
Pennsylvania and lllinois. The results are consistent in nil three studies.
Concealed carry reform may reduce murder rates, at least in large, high-
crime states. Concealed carry reform may also reduce aggravated assault
and robbery rates. Perhaps most significantly, evidence docs not suggest
that concealed carry reform will cause a net increase in the homicide rate,
or in any other crime rate, Despite the results in the many American states
which have passed carry reform, the gun control lobbies persist in predicting
amajorincrease in homicide whenever concealed carry reform is introduced.
This continued effort must be attributed to the triumph of ghoulish hope
over experience.

IV. Other Issues

The evidence presented thus far cannot guarantee that carry reform will
significantly reduce a state’s homicide rate. So why chan?e the laws if
they arc not clearly going lo reduce murder rates? Conversely, however, if
carry reform docs not present a clear threat to public safety, why not allow
law-abiding citizens who have passed a background check for criminal
behavior and mental stability to have the means to defend themselves morl
effectively? Also, because results of carry reform in stales such as Florida
suggest that carry reform has the potential lo contribute to public safety,
why not allow law-abiding citizens to make ihcir own choice about
carrying? Thus, this Part explores issues specifically related to that choice.

A. Saving Lives

Carry reform is no panacea for crime. However, the failure lo enact
carry reform can have deadly consequences. In October 1991 in Killeen,
Texas. George Hennard rammed his pickup truck through the plate glass
window of Luby's cafeteria. Using a pair of ordinary pistols, he murdered
twenty-three people in ten minutes, slopping only when the police arrived.
Dr. Suzanna Gratia, a cafeteria patron, had a gun in her car. In conformity
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to Texas law, liowever, the gur. was not carried on her person; Texas,
desEite its Wild West image, was the first state in the nation to completely
prohibit the carrying of handguns.l5 Cany reform legislation had almost
passed the legislature, but had heen stopped in the House Calendars
Committee by the gun control lobby.19

A few months later. Dr. Gratia testified to the Missouri Legislature
(concerning a concealed handgun permit law being considered in that state)
that if she had been canying her gun, she could have shot at Hennard:

1 know what a lot of people think, they think, "Oh, my God, then you
would have had a gunfight and then more people would have been killed."
Unhunh, no. | was down on the floor; this guy is standing up; everybody
else is down on the floor. | had a perect shot nt him. It would havé been
clear. | had a place to prop my hand. The guy was nol even aware of
what we were doing. 1'm not saying that | could have saved anybody in
th-rc, but | would have had a chance.®

Hennard reloaded five times and threw away one pistol because it
jammed, so plenty of opportunity existed for someone to fire at him. Dr.
Gratia may nol have been able to kill or wound Hennard. Nonetheless,
Henmrd would at least have been forced to dodge hostile gunfire and would
not have been able to methodically finish off his victims as they ‘ay
wounded on the floor. The hypothetical risks of a stray bullet from D'r.
Gratia's gun would have been rather small compared lo the actual risks of
Hennard not facing any resistance. Because of the restrictive Texas law, Dr.
Gratia was helpless as Hennard murdered both her parents.

Two months later, a pair of criminals with stolen pistols herded twenty
customers and employees into the walk-in refrigerator of a Shoncy's
restaurant in Anniston, Alabama. A customer, Thomas Glenn Terry, was
hiding under a table. Unlike Dr. Gratia, Terry was armed with the .45 semi-
automatic pistol he carried legally under Alabama law. One of the robbers
discovered Terry, but Terry killed him with five shots in the chest. The
second robber, who had been holding the manager hostage, shot at Terry
and grazed him. Terry returned fire, critically wounding the robber.11
Twenty-three innocent people died in Killeen, Texas, where carrying n gun
for self-defense was illegal. Twenty innocent lives were saved in Anniston,
Alabama, where self-defense permits are legal.
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Aficr the Luby's incident, the Texas legislature once again debated

carry retorm. In nn ironic reversal of gun control advocates’ frequent efforts
to use massacres as springboards for various gun prohibition measures, these
same advocates insisted that public policy should not be based on isolated
massacres. Control advocates would suggest that, although Dr. Gratia might
have saved lives with her gun, more lives would be lost in the long run
because of mistakes made by angry or incompetent citizens carrying guns.
As the research above has indicated, such a prediction has poor factual
support.
Mass murders in public places arc rare. Nonetheless, the Anniston
incident is not the only time a ¢' cn armed with a gun has stopped a
potential massacre. In 1986, a homeless Cuban refugee, armed with a "two-
foot ornamental blade apparently purchased in Time Square,” went on a
rampage on the Staten Island Ferry. He killed two people and wounded
nine others, but was subdued by a retired police officer at gunpoint.16l In
Las Vegas in July 1993, a inan with a shotgun screamed, "I'm sick of this,
and I'm not going to take it any more," and then opened fire in a state
disability insurance office, lie jumped into his truck and began driving
wildly throu?h the building. A security guard shot him in the head.lw

One could possibly argue that the above two cases are distinguishable
because a retired police officer just happened to he present at fortuitous
times. Unfortunately, not every mass-murdt v makes the mistake of
picking crowd that includes a retired police ot.tecr or a security guard.
Nevertheless, assuming proper training and a bukground check, if the
average citizen can use a gun and pose no more danger to society than does
a former police officer or a security guard with a gun (as will be demon-
strated below), then expanding the number of licensed, trained people who
are allowed to carry firearms will commensurately reduce the potential for
carnage by psychotic killers.

In Israel, a permit to own a handgun (which is granted lo every law-
abiding citizen) is equivalent to a carry permit. In April 1984, three
terrorists opened fire with automatic rillcs and began throwing hand
grenades al the busiest intersection in West Jerusalem. As the Los Angeles
Times reported, “One of the attackers was Killed in a fiuil o f answering fire
from the owners and customers of nearby shops."I's A wild fircfight
broke out between Ihe Israelis and the two remaining terrorists until the
police arrived and captured the terrorists. During the chaotic and flurried
exchange of bullets, some of Ihe Israelis were possibly wounded by

Ju'\mg%am%rsdyrafoﬂf&rzcaa?ﬁ s Sl

an Sho S Up Disability Office, LA T"VFS JU|y9 ]%d

, 21 Wounded in Terrorist Attack in Jerusalem, A T"VES,

A

19%) CONCEALED CARRY il

"friendly fire."™ When the shooting slopped, however, the only death
was that of a terrorist. The next day, the surviving terrorists were presented
to the media. They explained their foiled plan to nv.chine-gun a succession
of crowded areas, fleeing before the police a'./ed. One terrorist com-
plained indignantly that his bosses had not told iiirn tha> Israeli citizens carry
uns. .47

! Now contrast the opposite results of two otherwise similar incident .
November 1993, a lone gunman shot twenty-two unarmed, mnocentvmnms
on the Long Island Railroad. Four months later, a terrorist group intent on
sabotaging the new peace accord between Israel and the Palestinians,
attempted to perpetrate a mass murder of people using public transportation
in Israel. The Associated Press reports:

A Palest|n|an opened fire with a submachine gun at a bus stop near the
port of Ashod today, killing one Israeli and wounding four before being
shot to death by bystanders .... National police spokesman Erich Oar-
Chen said today's attacker, who was armed with nn Uzi submachine guns,
wag shot and Killed by a civilian and a soldier who were at the bus stop
MO hitchhiking post used by soldiers. Ashod is 15 miles soulh of Tel
Aviv and 15 miles north of the Gaza Strip."*

At the very least, carry permits for licensed, trained citizens clearly have
saved lives when madmen or terrorists have attempted mass murder in
public places. Accordingly, opponents of carry licenses must bear the
burden of demonstrating that the number of lives lost from the issuance of
carry licenses will outweigh Ihe lives saved during attempted massacres. As
detailed above, opponents of carry reform cannot carry their burden of
pioof. Evidence docs not suggest that carry reform will cause any increase
in murder, let alone an increase so large as to outweigh the significant
number of lives that could be saved by allowing people like Dr. Suzanna
Gratia to help protect the public.

D. Peace ofMind

Another important benefit to be derived from properly licensed, trained,
and armed citizens is peace of mind. By way of analogy, many people
choose to buy automobiles with passenger-side air bags or other safely
fcau Many people also choose to use the seat belts in a car. O fcourse,
the o..,s arc small that on any given automobile trip there will be an
accident in which Ihe safety belt or other safely device will serve its
ultimate purpose. Similarly, the odds are small that a person who goes out
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in public will be attacked by a criminal on any g|ven day But even on days
when drivers are not struck by other cars, the car's safety devices confera
genuine benefit because the drivers feel safer. Likewise, if people feel safer
because they carry a gun and in turn lead happier lives because they feel
safer ;nd more secure, then the carrying of guns makes a direct and
nontrivial contribution to their overall quality of life."6®9 If women feel
safer walking at night because they can carry n firearm, then the firearm
makes a tangible contribution to a belter society, whether or not a statistical-
ly significant drop in the crime rate results.

O fcourse, the increased peace of mind that results from people knowing
they will be able to protect themselves would not be ultimately beneficial
if the increased carrying of firearms actually caused more criminal violence.
As the data presented above indicate, however, allowing licensed, trained
citizens to carry fireanns for protection does not appear to cause more gun

crime.

C. The Morality of Defensive Firearms
| Taking the Law into One's Hands

The use of firearms for lawful self-defense by licensed, trained citizens
is sometimes decried as "taking the law into one's hands." In a legal sense,
however, the use of armed force for self-defense is not "taking the law into
one's hands.” Using deadly force or the threat thereof to defend against a
violent felony is legal in all fifty states. American law unanimously
authorizes deadly force whenever no lesser force wili suffice— not merely
against attempted murder, but also to thwart violent felonies such as
rape.l Many circumstances therefore legally justify exercising the choice
to use force for self-defense or defense of another. Accordingly, using such
force cannot be “taking Ihe law into one's hands” any more than exercising
other lawful choices, such as signing a contract. Moreover, every American
state recognizes the right of citizens to arrest a person committing a violent
felony in their presence.

Thus, more accurately speaking, when criminals violate the law and use
force, they truly lake Ihe law into their own hands. When law-abiding
citizens react by using or threatening force to stop the law-hreaking act, they
are merely taking the law back from the criminals, restoring the law lo its
rightful owners— law-abiding citizens.

Hi erg%T e Ownership nf Flrear@ or Reasons of Self Defense, in
. %5 %g Deadly Farce Self-Defense Against Rape.
BUC. Davis I.. ReV.

19%9] CONCEALED CARRY 123

2. Violence Begets Violence

Some may assert that carrying or using a gun for protection is immoral,
or that "violence begets violence." For example, author Betty Friedan
ia\rgues “that lethal violence even in self-defense only engenders more vio-
ence" 'l

Ms. Friedan's remark implies that a woman who shoots a homicidal
rapist should be condemned for engendering violence, rather than be
commended for preventing even worse violence. According to Ms.
Friedan's logic, victims of murderous assault should forgo violence and
rather rely, post-mortem, on the police lo anest the murderer. Although
pacifism may have its adherents, the American legal system is not among
them. As criminal law scholar Herbert Weschler observed, the right of
crime victims to use deadly force is based on what Weschler called the
“universal judgment that there is no social interest in preserving the lives of
aggressors at lhe cost of those of their victims." 177

The American people overwhelmingly believe in the moral legitimacy
of the use of deadly force against criminal attack. A 1985 Gallup survey
asked, “If the situation arose, would you use deadly force against another
person in self-defense?" Only thirteen percent said "no.” Presumably, some
were expressing their own preference, but still would not fclonizc persons
who chose differently.1r7

After Bernhard Goetz shot four teenagers who were attempting lo rob
him on a Manhattan subway in 1984, a Newsweek poll asked the following
question: "Do you feel that taking the law into one's own hands, often
called vigilantism, is justified by circumstances?"1% Intentionally or nol,
the question was phrased in a way that was quite prejudicial to self-defense;
"vigilantism” has nothing to do with self-defense, bu'. instead icfers to extra-
judicial punishment of a suspect by a mob.15 Tin question was asked in
two sepaiate surveys. In one group, twenty-three percent said violence was
neverjus ified; in the other survey, seventeen percent so opined.1®
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Plainly Ihen, Ihe ve[jy large majority oflhe American people believe that
use of force, including deadly force if necessary, is a legitimate response lo
dangerous criminal attacks. In a society that respects liberty of conscience,
this large majority should not attempt to force its morality of lawful self-
defense onto The minority of the population that would prefer not to use
such force. At the same time, th t pacifist minority should not attempt to
force its morality onto the majority that upproves of otherwise lawful,
defensive force.

3. Religion

Whenever legis ative bodies deba': concealed cany laws, representatives
o f organizations such as the National Council o f Churches commonly show
up and announce the "moral" opposition to concealed carry on behalf of
“the religious community." Nonetheless, reflexive hostility to the lawful use
of force for legitimate defense is hardly the only moral position a sincerely
religious person may hold.l

The Book of Exodus specifically absolves a homeowner who kills a
burglar under certain circumstances.”* The Sixth Commandment, “Thou
shall not kill," refers to murder only, and does not prohibit the taking of life
under any circumstances; notably, the law of Sinai specifically requires
capital punishment for a large number of offenses.Earlier in The Bible,
Abram, the father o f Ihe Hebrew notion, Icams that his nephew Lot has been
taken captive. Abram (whom God later renames "Abraham”) immediately
calls out his trained servants, sets out on a rescue mission, finds his
nephew's captors, and attacks and routs those captors, thereby rescuing
Lot.0 The Bible presents Abram’s violent rescue of an innocent captive
as the morally appropriate and necessary choice.

Gun prohibitionists who look to The Bible for support cannot find
specific interdictions of weapons, but rather point to general passages about
peace and love. They cite such verses as "Do not resist an evil person. If
someone strikes you on the right cheek, turn to him the other also";"1
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"Love your enemies and pray for those who persecute you";* and "Do
not repay anyone evil for evil,"IH

None of these exhortations take place in the context of nn imminent
threat to life. A slap on the cheek is a blow to pride, but not a threat to life.
Reverend Anthony Winfield, author of a study of Biblical attitudes towards
weapons, suggests these verses command the faithful not to seek revenge for
evil acts and not to bear grudges against persons who have done them
wrong. He cites Romans 12:18, "If It is possible, as far as it depends on
you, live in peace with everyone,” as showing an awareness that in extreme
situations, one may find it impossible to live in peace.t*

The preaching of John the Baptist and Peter, both o f whom converted
soldiers, further evidences that the New Testament does nor command
universal pacifism. Neither John nor Peter demanded that the soldiers lay
down their arms or find another job."5 John instructed the soldiers,
"Don't extort money and don't accuse people falsely,” just as he instructed
tax collectors, "Don’t collect any more than you are required to." 114 John
Flainly implies ‘hat being a soldier or a tax collector is nol itselfwron%, ]
long as the inh rent power of these positions is not used for selfis
improper purposes.

0 fcourse, many gun prohibitionists would approve of soldiers canying
and using weapons when necessary. But if— as the New Testament strongly
implies—a person may be both a good soldier and a good Christian, Ihen
one cannot claim The Bible always forbids the use of violence, no matter
what the purpose. The conversions o f the soldiers support Winfield's thesis
that general “peace and love" passages are not blanket f ohibitions on the
use of force in all circumstances."7

Thr Bible's approving attitude towards the bearing of 3rms is not
cciiiined \i professional soldiers. At the Last Supper, Jesus begins his final
instructions to the apostles before his death:

* When 1 sent you without purse, bag or sandals, did you lark anything?"
“Nothing," they answered.

[Jesus] said to them, * But now |ri/ou have a purse, take it, and also a bag;
and ifyou don't have asword, sell your cloak and buy on:.. .. [WJimlis
written about me is reaching its fuffillment.""

The disciples then announced, “See Lord, here are two swords." Jesus
replied, "That is enough."? Even if the passage is read with absolute

Id. 544
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literalness, Jesus was no more commanding that every apost'c must carry a
sword than was he commanding them to carry a purse or a hag. For the
eleven,19 two swords were sufficient or "enough.”

Maore importantly, Jesus may not have been issuing an actual command
that anybody cany swords, or purses, or bags. Jesus was making the
broader, metaphoiical point that after he was gone, Ihe apostles would have
to take care of their own worldly needs to some de?ree. The purse
(generally used for money), the bag (generally used for clothing and food),
and the sword (generally used for protection) are all examples of tools used
to take care of such needs. When the apostles took Jesus too literally and
started showing him their swords, Jesus, possibly frustrated that they missed
the metaphor, ended the discussion.

Even when reduced to metaphor, however, the passage still contradicts
the rigid pacifist viewpoint. In the metaphor, the sword, like the purse or
the bag, is treated as an ordinarY item for any person to carry. If weapons
and defensive violence were illegitimate under all circumstances, Jesus
would not have instructed the eleven to carry swords, even in metaphor, any
more than Jesus would have created metaphors suggesting that people carry
demonic statues for protection, or that they metaphorically rape, rob, and
murder.

A few hours later, when soldiers arrived to arrest Jesus, Peter sliced o ff
the ear of one of their leaders. Jesus healed Ihe car and then commanded,
"No more of this,"% or "Put your sword away,"% or "Pul your sword
back in its place, for all who draw the sword will die by the sword."1%
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Jesus then rebuked Ihe soldiers for "comfing] out with swords and clubs,”
for Jesus was not “leading a rebellion.” %

The most immediate meaning of these passages is that Jesus was
preventing interference with God's plan for the arrest nnd trial.1%
Additionally, Jesus was instructing the eleven not lo begin an armed revolt
against the local monarchy or the Roman imperialists. Jesus had already
refused the Zealots' urging to lead a war of r, .tiona! liberation.

Do the passages also suggest a general prohibition against drawing
swords or other weapons for defense? Luke and John's versions of the story
do not indicate such a prohibition, but the version in Matthew' could be so
read.

If Matlhew is analyzed along Ihe lines of "He who lives by Ihe sword
will die by the sword," the passage is an admonition that a person who
centers his life on violence (such as a gang member) will likely perish. On
the other hand, a translation of "all who draw the sword will die by the
sword" could be read as a general rule against armed violence in any
situation,

Most theologians would concur that the best way to understand The
Bible is not lo look at passages in isolation, but rather to carefully study
passages in the context of lhe rest of The Bible. If the single line in Matthew
were Interpreted to mean that lo draw Ihe sword is always wrong, then it
vjould be difficult to account for other passages which suggest that drawing
asword as a soldie, > carrying a sword as an apostle) is neither inappro-
priate nor prohibiteu. Viewed in the context of the rest of The Bible, this
passage in Matthew is a warning against violence as a way of life, rather
than as a complete ban on defensive violence in all situations.

The Vatican's Pontifical Council for Justice and Peace recently
surmised, "In a world marked by evil and sin, the right o f legitimate defense
by armed means exists. This right can become a serious duty for those who
are responsible for the lives of others, for the common good of the family
or of the civil community.” "

The Catholic Church recognizes people as saints because, among other
reasons, the lives of saints are considered to be worthy of study and
emulation.  February 27 is the feast day of Saint Gabriel Possenti.
According to The One Year Book o fSaints, as a young man in ninctecr.ih-
cenlury Italy, Francesco Pc ,scnti was known as ti.o best dresser in town, as
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a "superb horseman," and as "an excellenl marksman."  The young
Possenti was also a consummate partygoer, who was enga?ed to two women
at the same time. Twice during school he fell desperately ill, promised lo
give his life to God if he recovered, and then forgot his promise. One day
al church, Possenti saw a hanner of Mary. He felt that her eyes looked
directly at him, and he heard the words "Keep your promise." As a result
of his vision, Possenti immediately joined an order of monks, taking the
name Brother Gabriel."1

Saint Gabriel Possenti is primarily remembered for the following
incident:

On a siunmer ga little over fah undred years ago, a slim figure in p
black cassock [Possentl] stood acin %a gang of mercenaries 1 a small
town in Picdmom, | taIy He had just disarmed one of the so|d|ers who
was attacking a young girl, had faced the rest of the band fearlessly, |hen
drove them all out of the village at the point of a qun. jhcn
Garibaldi's mercenaries swe?( down through Italy rava jing. villa ges
Brother Gabriel showed the kind of man he was bd/ % ron |n them,
astonishing them with his marksmanship, and saviig the small vdlage

where his monastery was located.”

Snint Gabriel Possenti displayed his "astonishing marksmanship” after
having disarmed the soldier. The mercenaries’ leader told Possenti that it
would lake more than just one monk with a handgun to make the mercenar-
ies leave town. Possenti pointed to a lizard that was running across the
road. He then shot the lizard through the head. The mercenaries immedi-
ately decided that discretion was the belter part of valor, and fled the

village.

?ewish law draws Ihe same conclusion as the Vatican Pontifical Council:
"If someone comes to kill you, rise up and kill him first."100 Bystanders
are likewise required to kill persons who are attempting rape.10L Although
Jewish law imposes a duly of self-defense, lhe duty lo defend others takes

precedence. 101

19 rev Clifford Stevens, The one vear BOOK 0f saints 65 (158)

1d.

heﬁot Babylonian Tutnut!, Sanl drin 2 Tm nlcmr%tln;lﬁoﬁﬁ Hﬁ?

TR AR

o *;ﬁdmmfmh S S
CAROOZO

etd'ﬁr Self-Defense as a Justificationfur Punlshment

1995J CONCEALED CARRY 19

The view that forcible resistance lo evil attack is itself evil presents
serious implications. According to this logic, Patrick Henry and the other
founding fathers were wrong to urge armed resistance against Ihe British
Redcoats; the Jews who led the Warsaw Ghetto revolt against Hitler were
immoral; Jeffrey Dahmer's victims would have been wrong to use a
weapon to protect themselves; Saint Gabriel Possenti was a paragon o fevil;
Abraham should not have rescued his kidnapped nephew: and police officers
who fire their guns lo protect innocent people are SInful.

Consider Ine following situation. A mother in a rough Los Angeles
neighborhood is confronted with an escaped psychopathic murderer who has
broken into her house. The woman has good reason to fear that the intruder
is about to slaughter her three children. If she does not shoot him with her
.38 special, the children will most likely be dead hefore the police can
arrive, Is the woman morally obligated to simply murmur “violence
engenders violence," keep her handgun in lhe drawer, and watch her
children die? Or, is the mother rather morally obligated to save her children
by using her gun to stop the intruder?

The view that life 1s a gift from God and that permitting the wanton
destruction of one's own life (or the life of a person under one's care)
amounts to hubris is hardly new. As stated in a 1747 sermon in Philadel-
phia;

lie that suffers his life to be tﬁken front him by one that hath no authdnty

for that pur; jse, when he might preserve It by defense, incurs Ihe Guilt gf

self murder since God hath enjoined him to"seek the continuance of his
life, and Nature itself teaches every creature to defend [it]self. 1L

Whatever their disagreements on other matters, lhe natural rights
philosophers who provided the intellectual foundation of the American
Revolution collectively viewed self-defense as "the primary law o f nature,"
from which many other legal principles could be deduced.14

As the great Justice Louis Brandeis proclaimed: “We shall have lost
something vital and beyond price on the day when the state denies us the
right to resort to force in defense of ajust cause."10L

Leading criminal law scholars have emphasized a different, less
philosophical point: Victims protect Ihe entire community when they kill a
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dangerous criminal rather than leaving that criminal free to prey on others.
To theorists such as Bishop and Pollock, "sudden and strong resistance to
unrighteous attack is not merely to he tolerated," not merely "a necessary
evil,” but "a just and perfect” right.26 A good citizen attacked thus has
"a moral duty" to use all force necessary lo apprehend or otherwise
incapacitate criminals rather than to submit or retreat.

The assertion that use of force to defend innocent life is immoral
necessarily presumes that persons who use such force arc "selfish." To the
extent that social science can shed any light on this presumption, the
presumption of selfishness is unfounded. A study of "Good Samaritans"
who came to aid of victims of violent crime found Ihal eighty-one percent
“own guns, and some carry them in their cars. They arc familiar with
violence, feel competent to handle it, and don't believe they will be hurt if
they gel involved."507 Arc these people thus inferior moral beings who
“engender violence"?

Regardless of one's response lo the above question, as a moral or
practical matter, one may claim that a crime victim should rely on the
government for protection only if the government has an obligation to
protect the victim. Under United States law, the government quite clearly

has no such obligation.
D. The Absence ofa Legal Government Obligation to Protect Citizens
It is well-settled law that police in the United States have no legal duly
to protect any individual citizen from crime, even if the citizen has received

death threats and the police have negligently failed to provide protec-
tion.2* For example, the New York Court of Appeals explicated the rule
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itt Riss v. City of New York ™ The government is not liable even for a
grossly negligent failure to protect u crime victim. In Riss, a young woman
telephoned the police and begged for help because her ex-boyfriend had
repeatedly threatened, "If | can’t have you, no one else wiII have you, and
when | get through with you, no-one else will want you." The next day, the
ex-boyfriend threw lye in her face, blinding her in one eye, severely
damaging the other, and permanently seaming lter features. "What makes
lhe City's position particularly difficult to understand,” wrote a dissenting
judge, "is that, in conformity to the dictates of Ihe law, Linda did not carry
any weapon for self-defense. Thus, by a rather bitter irony she was required
tc rely for protection on the City of New York which now denies all
responsibility to her."50

In IVarren v. District of Columbia?" two women were upstairs when
they heard their roommate being attacked by men who had broken in
downstairs.  They immediately telephoned the police for assistance.
Crawling from their window onto an adjoining roof, they saw police arrive
and then leave without entering the house. The two women went back
inside and again heard screams. They called the police a second time.
Their roommate's screams having ceased, they assumed the police must
have arrived and taken care o f the situation. Actually, their second call was
somehow never dispatched. The women called out lo their roommate and
alerted the attackers of their presence. As the court's opinion graphically
describes: “For the next fourteen hours [all three) women were held captive,
raped, robbeu, uemen, forced to commit sexual acts upon each other, and
made to submit to the sexual demands" of their attackers.5'

The roommates later sued the District of Columbia for ignoring their
phone call for help. The District of Columbia's highest court exonerated
the District and its police, concluding it is "a fundamental principle of
American law that a government and its agents are under no general duty
to provide public services, such as police protection, to any individual
citizen."5lb

Given lhe doctrine of police immunity, the contention that trained
citizens should not be allowed to cany fireanns in order to protect
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themselves would appear untenable. At (lie very least, in cases where the
government affirmatively interferes with a person's ability to protect,
government immunity from lawsuit should he waived. Ifa person pusses
a background check and a safety class, and is ihen denied a firearms carry
permit because the police administration does not believe that citizens
should carry guns, government legal immunity should not apply if that
gerson is subsequently injured by a cnmlnal The government should not
e able to take away {Jerson s right of self- defense and then assert that it
has no responsibility for the consequences. |f the person is killed because
the police failed to act, the survivors should have the right to sue.34

Some police administrators and politicians use legal immunity to
disclaim government responsibility to protect ordinary people, but these
same officials hypocritically carry guns and work in buildings protected by
govemment-issue police bodyguards. In addition, they generally live in
relatively safe areas. Yet these same officials use overly restrictive handgun
carry laws to prevent from ordinary citizens from protecting themselves.

Judge David Shields, who S|ts on Chicago's special "gun court,"
explained lo Congress the kinds of persons who came before his court for
failing to possess a handgun carry permit (impossible to obtain in Chicago,
except for the politically connected):
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E Can Ciizens Use Guns Competently?

Whenever and wherever the concealed cany issue is raised in the future,
objections will undoubtedly be raised by reform opponents, including many
law enforcement professionals who claim expertise on the issue. These
opponents predict that ordinagl people, even if they have passed a firearms
safety class, cannot be trusted to use guns competently. Supposedly, the
guns will be taken away bK criminals, or Ihe gun-owncrs will shoot an
innocent bystander by mista

The existing body of research provides no support for these fears. The
best evidence as to what happens when people have cany permits is lhe
experience of the many American states that issue such permits routinely.
From these slates, Ihe most detailed data are those compiled by the Dade
County (Miami) police.3ll As discussed in subpart Il. B., the police kept
trarx of every known incident involving the county's more than 21,000
handgun carry permitces over a six-year period. In that six-year period,
only one known incident ofa crime victim having his gun taken away by
the criminal was reported. No known incidents of a crime victim injuring
an innocent person by mistake were reported. Although the handgun permit
holder was not always successful in preventing a crime, no innocent person
was injured as a result of a mistake by a permit-holder.

Another study examined newspaper reports o fgun incidents in Missouri
that involved both police and civilians.  Civilians were successful in
wounding, driving off, or capturin;; criminals eighty-lhrce percent of the
lime, compared with a sixty-eigh'. percent success rate for the police.
Civilians intervening in crime were slightly less likely to be wounded than
were police. Only two percent ofshootings by civilians, compared to eleven
percent ofshootings by police, involved Ihe shooting ofan innocent person
mistakenly thought to be a criminal.3'7

The Missouri research docs notprove that civilians are more competent
than police in armed confrontations. Civilians can often choose whether or
not to intervene in a crime in progress, whereas police officers are required
to intervene. Accc.Jingly, police officers quite naturally have a lower
success rate and make more mistakes. Attorney Jeffrey Snyder elaborates:

Rape, robbery, ami attempted murder arc not typically actions rife with
ambquny or subtlety, re(wnng special powers of observation and great
hook-learning to discern. When a man pulls a knife on awoman and says
"You're comm% with me," herjudgment that a crime is being committed
is not likely to be in error. There is little chance that she is going lo shoot
the wrong person. It is the police, because they are rarely at the scene of
the crime when it occurs, who arc more likely lo find themselves in
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circumstances where guilt and innocence arc nol so clear-cut, and in which
the probability for mistakes is higher.2"

In addition, the Missouri study was not restricted to "carry” situations,
but also included self-defense in the home. Persons using a gun to defend
their own home, who know its layout much better than does an intruder,
might be expected to have a higher success rale lhan would persons using
agun in a less familiar public setting.

Professor Gary Kleck, a memberofthe ACLU and Common Cause, has
compiled the most detailed information about civilian defensive gun use in
his book Point Blank: Guns and Violence in America. In 1992, the
American Society of Criminology awarded the book the Hindclang Prize, as
the most significant contribution to criminology in the previous three years.
In Point Blank, Kleck presents his study of computer tapes from the United
States Department of Justice's National Crime Survey, for the years 1979-
85. Analyzing the data from over 180,000 crime incidents in the National
Crime Survey, as well as from other studies, Kleck found the following:

* Inno more lhan one percent or defensive gun uses was the gun

taken away by a criminal. ] o ]
The odds of a defensive gun user accidentally killing an innocent

Eerson nre less lhan 11in 26,000. o
or robbery and assault victims, Ihe lowest injury rates were
among victims who resisted with a gun (17.4% for robberies, and

12.1% for assaults). )
The next lowest injury rates were among persons v/ho did not

resist. Other forms of resistance such as shouting for help or
using a knife, had higher injury rales than cither passive compli-
ance or resistance with a gun.'?

Significantly, Ihe above data do not separate defensive home use (whe.e
victim success rates would be expected to be higher) from use in public
areas. Still, taken as a whole, the National Crime Survey data, like the
Missouri data,330 suggest that uniformed government employees arc not Ihe
only class of people who can use a firearm successfully to defend self and

others.
F. Tlw Wild West, or "What If Everyone Carried a Handgun?"

_Persons opposed to carry reform sometimes slate that allowing licensed,
trained citizens to carry guns would make modem America like the Wild

218 kffrey R S’Iyder, A Naiinn of Cowards. THE Pun. INIEREST, Fall 1984 q
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West. A shorthand version of this statement is simply to raise the rhetorical
question: “What if everyone carried a gun?”

Asking a question such as “What if everyone did X?" contributes to a
debate only if a realistic possibility exists that everyone might actually do
X. What if everyone had fifteen children? What if everyone remained
celibate?® Universal celibacy would destroy the human race in one
generation, whereas lhe universal bearing of fifteen children per family
could cause huge social and environmental problems. 1f*What if' questions
guided public policy, then it would be logical to enact a law requiring every
family to have exactly two children, thus preventing the horrible potential
consequences of universal celibacy or universal over-fecundity. In the real
world, however, some people choose to be celibate, and some people choose
to have fifteen children. Most people choose something between these
extremes, resulting in a reasonable population growth rate without the need
of government regulation.

In the real world, the question "What if everyone carried a gun?" is as
meaningless as the question *What if everyone tried to park al the state
capilol at the same time?" The research presented throughout this Article
demonstrates that no more than four percent o fa state's population is likely
to choose to obtain a handgun carry permit.33 If the *What if question
does have any relevance, such can best be found by looking at the most
recent era in American history when everyone really did carry a gun.

Late twentieth-century Americans have an image of the "Wild West'
that is based primarily on television and (lie movies. In contrast, historian
Roger McGrath set out to study the West in detail in order to determine how
violent it really was. In Gunfightcrs, Highwaymen. & Vigilantes, McGrath
exadmines the nineteenth-century Sierra Nevada mining towns of Aurora and
Bodie. 3t

Aurora and Bodie certainly had more potential for violence lhan most
other places in the West. The population was mainly young, transient males
who recognized few social controls. There was one saloon for every
twenty-five men; brothels and gambling houses were also common.
“Sobriety was thought proper only for Sunday school teachers and women."
McGrath observes. Governmental law enforcement was ineffectual, and
sometimes the sheriff doubled as the head of a criminal gang. Nearly
everyone carried a gun.3%

The homicide rite in these towns was extremely high, as the "bad men"
who hung out in ; oons shot each other at a fearsome rate, in some cases

% (|'H:k| A, uprﬁmte ]8&2
ee supra
2Ah

00er > McGrath, Ghngiohters, [lioiwaymin. a vnes anees:violence
on the Frontier

v



13 TENNESSEE LAWREVIEW [Vol. 62:679

exceeding Ihe homicide rate in modem Washington, D.C."6 These
shootings amounted to consensual violence among disreputable youn? men
who enjoyed getting drunk and getting into fights. The presence 0T guns
thus turned many petty drunken quarrels into fatalities.” '

Other crime in Aurora and Bodie, however, was virtually nil. The per
capita annual robbery rate was seven percent of modem New York City's.
The burglary rate, less than one percent. Rape was unknown.2” "The
old, the weak, the female, the innocent, and those unwilling to fight were
rarely the targets of attacks,” McGrath found."" One resident of Bodie
did

not recall :  hearing of a respectable woman or joung girl in any

manner insuired or even accosted by the hundreds of dissolute characters

that were everywhere. In Eart this was due to the resEect dedprawty pays
to decency; in"part, to the knowledge that sudden death would follow any

other course.” 1

Nearly everyone carried a gun. Except for young men who liked to
drink and fight with each other, everyone was far more secure than today's
residents of cities, where ordinary people cannot carry a firearm for
protection.

The experience of Aurora and Bodie was repeated throughout the West.
One study of five major cattle towns with a reputation for vio-
lence— Abilene, Ellsworth, Wichita, Dodge Cily, and Caldwell— found that
the towns had a combined average of around two criminal homicides per
year." " During the 1870s, Lincoln County, New Mexico, was experienc-
ing in a state o fanarchy and civil war. The homicide rate was astronomical.
Similar to the experience in Bodie and Aurora, however, these homicides
were almost exclusively confined to drunken males upholding their “honor."
Modem big-city critnes such as rape, burglary, and mugging were virtually
unknown."2 A study of the Texas frontier from 1875-90 found that

IEE homicide rale in Aurora wes approximately 64 per 100000 in [Jode, he
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except for bank, train, and stage-coach robberies, robberies of homes and
business were essentially nonexistent. People did not bother locking doors;
and except for young men shooti.ig each other in voluntary “fair fights,"
murder was rare." 3

John Umbeck’s investigation of the High Sierra gold fields in the mid-
nineteenth century yielded similar results. After the discovery of gold at
Sutter's Mill in 1848, thousands o f prospectors rushed to gold fields in the
California mountains. There was no police force. Indeed, no property rights
law existed because the military governor of California hadjust proclaimed
as invalidated the former Mexican land law without offering a replacement.
The competitive greed for gold was intense, and nearly everyone carried
firearms. Yet, hardly any violence occurred.2% Similarly, when much of
the Indian territory of Oklahoma simultaneously opened for white settle-
ment, heavily armed settlers rushed in immediately to slake their claims long
before effective law enforcement arrived.  Still, almost no shooting
occurred.” 5

In sum, " dorian W. Eugene Hollon found "the Western frontier was a
far mo'e c¢: iized, more peaceful, and safer place than American society is
today.’ " Frank Prassel concluded that this "last great frontier left no
sipr’ ml heritage of offenses against Ihe person, relative to other sections

.,ic "ountry. Americans living with the prevalence of guns of the
Old West were thus arguably far safer than Americans living in modem
cities such as San Francisco, Detroit, or Cleveland— cities where citizens are
restricted in the means with which they may legally protect themselves when
they leave their homes.

In modem Washington, D.C., criminals sometimes murder drivers
stopped at a traffic light, simply for the pleasure o f watching them die. The
city government, seemingly incapable of protecting these drivers, forbids the
law-abiding populace to possess a handgun in their car, their home, or on
their person. Columnist Samuel Francis describes this and other similar cily
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government systems as "anarcho-tyranny."2" Such government provides
little effective protection against violent criminals, but mobilizes Ihe full
power of the state against crime victims who attempt to protect themselves.

Crime flourishes in modem American cities because the American
people and their government tolerate it. Bodie, Aurora, and the rest of the
Old West had little high culture. Their streets were made o fdirt and littered
with horse manure. Nonetheless, a woman could walk alone safely albr
dark in those towns: good people did not cower in fear and allow predatory
thugs to terrorize Ihe innocent. Perhaps the people of ihe Old West better
understood what civilization implied than do modem Americans.

The evidence from Aurora, Bodie, and the rest o f the United Stales docs
not prove that guns are an unalloyed good, or that no form of gun control
is desirable. Guns in the wrong hands can wreak great harm. Disarming
gun abusers would obviously benefit society. The problem with the laws
proposed by the various "gun control" groups, however, is that the very
persons who have no compunction about perpetrating violent crime will also
have no compunction about illegally carrying guns.

G Police Opinion and Police Competence

Virtually all United States citizens agree that the police may lawfully
use force to protect crime victims. Accordingly, the question is nol whether
force per sc is legitimate, but who may legitimately use force. As a moral
matter, Ihe creature of government should not have powers greater than its
creator, the people. An individual police officer, acting under the best
judgment and reasonable understanding of the facts o f a particular encoun-
ter, | as the individual moral authority to fire a weapon for protection of self
or another person. Mow then can lhe same act, performed by a crime
victim, suddenly become immoral? Many police officers would agree that
citizen self-defense is legitimate.

The first survey of police altitudes toward concealed carry was a 1976
poll conducted by Boston Police Commissioner Robert diGrazia. Ironically,
the poll was part of an effort to find national police support for an initiative
to ban handgun ownership in Massachusetts. In the national survey, fifty-
one percent of police chiefs agreed with the statement, "Persons who have
a general need lo protect their own life and property, like those who
regularly carry large sums of money to the bank late al night, should be
allowed to possess and carry handguns on their person.” Fifty-seven percent

of chiefs expected their subordinates to be more supportive of such
carrying.,w

Rank-and-file police officers are even more supportive of cmzens
carrying guns. In 1991, Law Enforcement Technology conducted a poll of
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all ranks of police officers. Seventy-six percent of street officers believed
that all trained, responsible adults should be allowed lo obtain handgun cany
permits; fifty-nine percent of managers agreed.20 In fact, (he above data
suggests that police are arguably more supportive of carry reform laws than
is The general public. Cany reform generally gamers nbout thirty-five
percent support in opinion polls of Ihe general public; the range is between
about twenty and fifty-seven percent. 2L

Those who hold that the police, and the police alone, should curry
defensive firearms apparently presume the police possess abilities that are
not possessed by licensed, trained permit holders. As demonstrated earlier
in subparl IV. E., however, both scholarly research and police data indicate
that ordinary citizens are capable r f using firearms competently for defense.
In addition, while Ihe vast majority of police offices are likewise compe-
tent, police officers are not immune from the foibles and stresses that can
lead o unlawful or accidental shootings.

One study of 911 incidents involving police use of deadly force
concluded that 125 innocent civilians (16%) were killed in error.22
Another study found almost thirteen percent of killings by Chicago officers
during 1969-70 to be "prima facie cases of manslaughter or murder," and
“several others presented factual anomalies sufficient to suggest that a
thorough investigation might well have revealed such prima facie cas-
es."24 Only one of these cases resulted in prosecution or even reprimand,
despite being in plain violation of official policy.24 By contrast, seventy-
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five percent of shootings by Los Angeles police officers led to either the
disciplining or retraininF of the officer because of error.34

New York City police officials review any incidence when a police
officer fires a gun other than during target practice. Such reviews have
found that about twenty percent of discharges arc accidental, and another ten
percent arc intentional discharges in violation of force policy. In other
words, only seventy percent of firearms discharges by New York City police
arc both intentional and in compliance with force policy.3

Not only arc police misuses of firearms in the line of duly far from
uncommon, police misuse of guns outside the line of duly is all loo
frequent. When an off-duty New York City policeman fires a gun, one out
of four firings will be an "accident, a suicide, or an act of frustration."33
The rate of substantiated crimes perpetrated by New York City police
officers is approximately 7.5 crimes per year, per thousand officers. The
number of New York police crimes alleged is 112.7 per thousand offi-
cers. 4
Opponents of concealed carry readily suggest hypothetical of how an
armed citizen might overreact to a particular situation. In reality, however,
actual instances of such overreaction by licensed, trained citizens are
rare 3 In contrast, actual instances of police overreaction arc well
known.

In Portland, Oregon, police officers on a drug raid used German MP-5
submachine guns to shoot a grandfather at least twenty-eight times. The
autopsy suggested that over twenty shots were fired into his back as he lay
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face down over a chair. Rationalizing the police action, the police chief
predicted the shooting was "a sign of things to come as criminals become
better armed and the police try to match their firepower." The grandfather
had been carrying an unloaded two-shot derringer.30

In Tyler, Texas, a pr'ice officer, previously accused of using excessive
force, shot to death a bedridden eighty-four-year-old black woman during
an early-moming drug raid. No drugs were found. 3

In Los Angeles, an officer entered the following message on his
computer report: "I almost got me a Mexican last nite [sic] but he dropped
lhe dam (sic) gun to [sic] quick, lots of wit."3

The above incidents are, of course, exceptions lo the generally high level
of police conduct. Therefore, anecdotal stories of police abuse do not
provide a good reason for believing that the police as a whole cannot be
trusted with guns. By the same reasoning, unsupported hypothetical about
hnw a licensed, trained citizen Might act do not provide appropriate
argument for bellevmg that citizens cannot be trusted with guns. Moreover,
with the proliferation of high-technology training and firearms schools,
citizens willing to invest some time can be readily schooled in defensive
firearms use to at least the same level of competence as lhe average police
officer.3

Few persons who object lo ordinary citizens carrying handguns raise the
same objections about security guards carrying handguns.3 Ironically,
security guards generally receive even less training than the police.3b
Security guards are visible targets for attack, but so are women who must
walk alone at night in dangerous neighborhoods. If law-abiding citizens
pass a licensing and (raining system equivalent lo that of security guards or
police, no basis exists for denying these citizens a permit. A wealthy owner
of a jewelry store can hire security guards for protection. Generally,
however, n low-income owner of a convenience stoic cannot alTord a
security guard. If the convenience store owner is as objectively qualified as
most security guards to cany a gun, to deny a handgun permit results in
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economic cJiscriminalion llini values the properly of the jewelry siorc owner
more highly lhan the life of ihe convenience store owner.

/l. Ones the Cun Conirol Lobby Menu What it Says?

If the forces that have imposed a national background check for
purchasing a handgun arc serious about their goals, they should endorse
concealed carry reform. The gun control lobbies support all sorts of bills
as being worthwhile if it saves just one life. Concealed carry reform clearly
passes the "saves one life" lest.36 Nevertheless, (lie gun control lobbies
have opposed concealed carry reform in every state where it has been
proposed.

Concealed carry reform laws usually feature the exact kinds of controls
that groups such as Handgun Control, Inc. (HCI) claim arc the essence of
a sensible gun policy: mandatory safety training, license; which must be
renewed cvciy few years, fingcrjirinting, background checks, disqualifica-
tions for people with records of alcoholism or drug abuse, and a months-
long application/cooling-off period.3 Although every one of these HC1-
hacked controls is also hacked by the National Rifle Association and by
other advocates of concealed carry reform, MCI rejects any idea that
concealed carry reform can form the basis of any kind of compromise
regarding gun conirol. As HCI Chair Sarah Brady put it, “To me, the only
reason for guns in civilian hands is for sporting purposes."% Brady's
husband, former White House press secretary, Jim Brady, answered a
reporter's question about whether any handguns were defensible: "For
target shooting, that's okay. Gel alicense and go to the range. For defense
of the home, that's why we have police departments.”39

The views of HCI's current leaders arc consistent with those of its
patriarch, the late Nelson "Pete" Shields, who advised: "As police officers
have said for years, the best defense against injury is to put up no de-
fense— give them what they want, or run. This may not be 'macho,’ but it
can keep you alive."3'l HCI's advice may be prudent when a victim
believes a mugger's promise that handing over the wallet will speedily end
the encounter. But should Mr. Shield's philosophy become the binding
legal rule for potential rape victims? For stalking victims? For persons who
reasonably fear lhal the mugger will kill them, so as to eliminate a witness?
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HCI has a right to participate in the political process and to advance
laws hased on the belief that civilians should not have guns for defensive
purposes. The gun control debate would be more productive, however, if
HCI's moral intuition were not subsumed lo Ihe implausible claim that the
very laws which HCI considers perfect for determining who may buy a gun
suddenly become hopelessly flawed when used lo determine who may carry

0 gun.
V. Domestic Violence and other Imminent Perils

Regardless of how the general issue regarding concealed carry reform
is resolved, one law deserves consideration for immediate enactment in
every jurisdiction in the country: that stalking victims, domestic violence
victims, and other persons who are in immediate peril may carry a firearm,
without a need to go through the cany permit application process. Such a
law is already in effect in California. It states:
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The California law reflects lhe reality that, even in ajurisdiction where
a sheriff may appreciate the need of citizens to protect themselves, the carry
permit application process may lake weeks or months. When a stalker may
attack within hours, a six-week delay may be fatal. The California law is
also carefully bounded because it does not allow a person to carry a gun
simply because of vague, subjective fears. The California law applies only
when an independent governmental body— a court— has found a particular
threat to the victim, a threat sufficient lo warrant a restraining order.
Notably, the California law applies only so long as the restraining order
remains in effect. Once the threat has passed, so does the exemption from
the normal enrry permit law.33

Ohio has an even broader exemption from the need for a carry permit.
Under the Ohio statute, any merchant who is engaged in or going to or from
his or her business may also carry a firearm for defensive purposes without
obtaining a pennit. In addition, any other person who reasonably has cause
to fear criminal attack may carry.3'l
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Because criminals will cany anyway, whether or not they are being
threatened, the Ohio law deserves consideration by legislatures that want to
avoid getting into the detail of creating a licensing system. Even in slates
which do have a licensing system, the California and Ohio statutes may be
appropriate exceptions to the requirement to obtain a license.

VI. Federal Carry Permits?

At the state or federal level, a law similar to that of the state of
Washington— clear and unambiguous as to who may obtain a pennit, and
clearly excluding people who are threats to public safety— ought to satisfy
gun control ndvocates whose goal is keeping handguns out of the wrong
hands, rather than banning handguns entirely. Consistent with general
principles of federalism, carry reform laws might best be adopted by the
individual states, rather than imposed by Ihe federal government. As the fact
that concealed cany reform protects rather than endangers public safety
becomes clearer with Ihe experience of various states, the remaining
nonreform states will have the option of copying or refining successful carry
reforms.

Nonetheless, a national concealed weapon permit would facilitate
interstate travel by simplifying the permit status of a person who travels
from stale lo state. The supporters of a national background check have no
problem with the federal government imposing on the states a handgun
purchase background check or waiting period. Accordingly, gun control
advocates would be inconsistent to claim that a national carry permit law
using a "Brady Bill" type background check would violate states' rights.

National carry reform would prevent such a situation as recently
occurred in New Jersey. A North Carolina man was driving through New
Jersey when he was stopped and his car searched. The New Jersey police
arrc,ted the man and confiscated his gun. The arrest was hased on the
theory that anyone who sets foot (or tire) in New Jersey, for even a moment,
may not possess any firearm unless the person has a New Jersey gun
permit. 24

National carry reform legislation could, however, be an imposition on
(1) those states that have no concealed weapon statute, such as Vermont, or
(2) stales whose concealed carry statutes only apply in cities and towns,
such as Idaho. Accordingly, a federal reform statute could require slates to
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issue permits, but need not prevent states from allowing citizens to carry in
their own states without a permit. Alternatively, at least as a starting point,
each state could be required to honor every other state's concealed handgun
permits, just as drivers licenses are recognized by all states.

Advocates of national carry reform legislation should recognize the
inherent risks that the sometimes more restrictive training and misdemeanor
disqualification portions of carry permit laws might be expanded into
conditions for mere possession of handguns. Given (he current national
administration's fixation with gun control, the potential for such restrictions
being enacted at the national level is much greater than the prospects for
similar restrictions at the state level.

A federal carry permit could additionally lead to partial federal
registration of gun owners, because everyone applying for a permit would
be on a federal list. State-level carry reform laws also create a risk of
centralized record-keeping of gun owneni. State or federal carry reform
could minimize the centralization of data by having licenses issued by city
or county officials and forbidding the consolidation of the local government
data. But, as the computer hacker saying goes, “Data want to be free."
Any system of licensing or permitting any activity relating to individual gun
owners thus necessarily creates risks of government registration, especially
as sharing of information in computer data hases becomes easier.

A law requiring states to issue carry permits to licensed, trained citizens
after a background check would probably not violate principles of federal-
ism. First of all, under section five of the Fourteenth Amendment of the
Constitution, Congress has the power to enact laws that require states to
respect fundamental civil rights. 5 Accordingly, Congress would have the
power to pass remedial Ieg|s|at|on regarding states whose cany laws infringe
lhe Second-Amendment right "to keep and bear arms." This remedial
power would also extend to the separate right to own and cany handguns
for self-defense, which recent scholarship suggests is contained within the
Ninth Amendment.24 Because Congress has repeatedly determined that
the Second Amendment guarantees an individual right, and because lhe
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history of the Fourteenth Amendment shows that it was adopted with the
expressed intent to end state infringements on lhe right to bear arms,2*
congressional use of the Fourteenth Amendment to enforce the Second
Amendment would pose few constitutional problems.

In addition, Article IV of the Constitution guarantees that "| t]he Citizens
of each State shall be entitled to all Privileges and Immunities of citizens in
the several Slates," and Congress is empowered to enforce the guaran-
tee.29 Precedent suggests that the right lo carry a firearm for protection
is within the scope of the “privileges and immunities” clause.2l0

Although the modem American debate over the carrying of defensive
firearms dates fiunt Florida's 1987 reform statute,Zl the issue is much
older. The founders of the American republic were well aware of the severe
gun control laws in despotisms such as France, especially regarding the
carrying of firearms. Although monarchists defended these laws on the
grounds of public safety, the founders cynically viewed such laws as merely
a prop for authoritarian rule. John Adams and Thomas Jefferson, who
disagreed on many issues, hoth cited with approval the following passage
from Ccsarc Beccaria's 1764 book, On Crimes nnd Punishments:
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False is the idea o f utility that sacrifices a thousand real advantages for
one imaginary or trifling inconvenience; that would take fire from men
because It bums, and water because one may drown in it; that has no
remedy for evils, except destruction. The laws that forbid the canying of
nrms are laws of such a nature. They disarm those only who arc neither
inclined nor determined lo commit crimes. Can it be supposed Ihal those
who have the courage to violate the mo.1 sacred laws of humanity, the
most important of the code, will respect the less important and arbitrary
ones, which can be violated with case and impunity, and which, if strictly
obeyed, would Put_an end to personal liberty—so dear to men, so dear lo
flic enlightened legislator— and subject innocent persons to all the vexations
that theé;unt alone ought to suffer? Such laws make things worse for the
assaulted and better for the assailants; they serve rather to encourage than
to prevent homicides, for nn unarmed man may be attacked with greater
confidence Ihan an armed man. They ought to be designated as laws not
preventative but fearful of crimes, produced by the tumultuous impression
of a few isolated facts, and not by_thou?htful consideration of the
inconveniences and advantages of a universal decree.I

Whether or not concealed carry reform becomes an important issue
hefore Congress, the issue will continue to arise before state legislatures.
Concealed carry reform does nol turn otherwise law-abiding citizens into
hot-tempered murderous psychopaths. To the contrary, llia evidence shows
that concealed carry reform is sometimes associated with saving lives; and
where it does not appear to have done any good, it at least did no hann.
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ALASKA COURT SYSTEM
OFFICE OF THE ADMINISTRATIVE DIRECTOR
ADMINISTRATIVE BULLETIN NO. 30
(Amended Effective January 1j, 1989)

TO: ALL HOLDERS OF ADMINISTRATIVE BULLETIN SETS:
Area Court Administrators Presiding Judges
Clerk of the Appellate Courts Senior Staff
Third District Rural Training Assistant Administrative Associate

Full-Time Clerks of Court
Magistrates at locations with no full-time clerk
Law Libraries at Anchorage, Fairbanks, Juneau 5 Ketchikan

SUBJECT: Firearms

No firearms or other weapons may be brought onto the £remises of any court
facility, or into the portion of any other building occupied by the court system,
except for weapons which are to be used as evidence in court proceedings.

Weapons to be used as evidence in court proceedings must be marked and
prepared in accord with the terms of Administrative Bulletin No. 9, section
IV(C). Each presiding judge may prescribe procedures for courts within his or
her district requiring prior notification to designated court personnel before
weapons to be used as evidence may be brought on court premises.

This bulletin does not apply to court system security employees and peace
officers.

v /

N 2.;
'mArthur H. Snowden,
Effective Date: January 15, 1989 Administrative Director

Dated: I c.

- C L
il

This bulletin was originally issued as No. 86-7, effective December 17, 1986.
Amended to correct reference to Bulletin No. 9.

Original Distribution:
Supreme Court Justices
Presiding Judges
Area Court Administrators
Stephanie Cole
Gerry Dubie
David Lampen
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387 Constitution of A laska Art. IV, § 15

NOTES TO DECISIONS

Quoted inDelahay v. State, 476 P_2d 908 (Alaska
190).

Section 13. Compensation, Justices, judges, and membets of the judicial council
and the Commission on Judicial Qualifications shall receive compensation as prescribed
by law. Compensation of justices and judges shall not be diminished during their terms
of office, unless by general law applying to all salaried officers of the State.

- _ Effect of amendments. — The amendment. , effec—
oot Doy 24 1 ) s e theCctober 11,1968 (5th egislature’s 24 FCCS SCS

“Comission on Judicial Qalificatios" o the “Com— CSHIR 74 (1969)), inserted “and the Conmissiion on
mission on Judicial Conduct” inecvertently omitted  udlicial Qelifications™ in the first sentence.
express amendment of this section.

NOTES TO DECISIONS

; T - PR _ though 1y valid connotation of any limitationon
eveIe‘n‘tgrr'n" G,W[gwﬂgg at ﬁweg;ﬂljésoa'{’ude, WheEn a peruid:.oia}r/vi@. Buckalew v. Hol Ignay, 604 P.d
Y i __ 240 (A 19M).

e e e Tt~ 1EnT OF e a5 st i s stion eans t
thus alloving the dafters o be precise in treir  WIe 10 vhich a justice or judge s entitied 1o fold
tomiroloy. The Iglr?ew%gro'dfmis secten nnd &4 of mgf‘sdbmmg?tm b E(‘:etlo' y%rgusm—%
this artick , on the other hand, applies toany judge of ¢ Hud Sotmstone. 060 P20 1150 (Alaka
any court the legislature might create, and Wormin  Julges. Hudson v, ’ - ¢

that context may intend only the more gereral, 1983).

Collateral references. — 46 An.Jur.2d, Judges, ~ 48ACJ.S., Judges, 875 08, 84.
2 7l

Section 14. Restrictions. Supreme court justices and superior court judges while
holding office may not practice law, hold office in a political party, or hold any other office
or position of profit under the United States, the State, or its political subdivisions. Any
supreme court justice or superior court judge filing for another elective public office

forfeits his judicial position.

Opinions of attorney general . — The prohibition A Judge does not siton the Board of Regents ina
et cal office mlt)j/igr%neis literally éq”%.ned in representative capecity of the judicial branch. When
Alaska. Decerber 27, 1976 Op.. Aty Gen. he sitsas a regent he Is not eercising judicial pover
The ‘purpose of thé prohibition agairst dual offie Ut rather certain exeautive porers of antrol vested
holding s o guard agginst anflicts of interest, if- 1N T regents over te stale’s sole istitutian of
randizement, concentration ofposer, and difution  higher leaming. This he may not cb. December 27.
Separation of povers in regard totre eerciseoftre 1976 Op. Atty Gen. o )
eeatie, deia%?J,Leand legislative functions of the TheoﬂuversnyAlas_ka isan instrunentality of the
state govermment.. December 27, 1976 Op. Atty Gen.  State, and membership on its Board of Regents i
Since the Board of Regents of the UniverSity of necessary an offiee under the state. December Z,
Alaska isnotan interbranch commission, ajudge mg%/ 1976 Op. Atty Gen.
not sitas a regent whille holding dffie. December 27,
1976 Op. Atty Gen.

NOTES TO DECISIONS

Meaning of phrase “position of profit’. — See employment under the United States or the State cf
ichv. Jefferam, 441 R2d 27 (Alaska 1983). Alaska. _Boglmv.Jefferm,_Ml P.2d 27 (Alaska 1968!.
nd its intent. — The term "position of profit 'was Applied inAcevedo v. City ofN. Fole, 672 P_2d 130

intended to prohibit all other salaried non-temporary  (Alaska 1983).

Section 15. Rule-Making Power. The supreme court shall make and promulgate
rules governing the administration of all courts. It shall make and promulgate rules
governing practice and procedure in civil and criminal cases in all courts. These rules
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may be changed by the legislature by two-thirds vote of the members elected to each

house.

NOTES TO DECISIONS

L Gereral Consideration.
Il. Legislative Review.

L GENERAL CONSIDERATION.

Scope of rule-making power. — The supreme
oourt’s rule-meking power under thissection iseplic—
ity broad and very nearly coplete. Citizens Coali—
tion for Tort Reform, Irc. v McAlpine, 810 P.2d 162
(Alaska 1991). L

Authority to enact procedures is judicial. —
While the power 10 create. ive rigits ks a
legislative poner, the authority enact prooecures
implement those ri E by virtie of this ssctim,
Jjudicial. Thomas V. , 566 P20 630 (Alaska 1977).
_In Alaska, the supreme court is given eclusie,
initial power t© make rules ?oveml practice and
procedure and they need not Todk 1o the legislature™s
intentions 0 discem whether it has attenpted 1O
prescriibe a different procedure than that contained in
a owrt rule, nless tre legislature has acted in the
reuisite manner 1o changgsa rule. Nolan v. Sea
Aimotive, Irc., 627 P.2d 1035 (Alaska 19810).

Because administration of justice is day-to-
day business of courts. — A reason for plecing in
the judicial branch of government rather than in the
Ie%:§la1ure the initial and primary regosibility for
making_rules of court practioe and procecure s that
the adninistration of justice s the day-to-day busi—
ness of the courts; they are better equipped then a
legislature © know the most_effective and essiest
methods of conducting that husiness. City of Valdez v.
Valdez Dev. (0., 506 P-2d 1279 (Alaska .

Promulgation of rules of practice and proce—
dure. — The superior court has no resoonsibility or
authority tosqgérul te rules of ;e and proce—
dure. Lee v. , 374 P.2d 868 (Alaska 1952).

i Undler this section the _laxrglbllltyﬁrprm_u Ilgatd—
ing rules governing practice and prooedure inavilan
crr?mlnal cases in al courts rests with the supreme
ourt. Lee v. State, 374 P.2d 868 (Alaska 1992).

Supreme court can return case to trial court
for further proceedings. — Inany iate case
where there is disregard for the rules of aurt, the
supreme court can eercise its isory pover
retum the case 1o the trial court Tor furthér proceed—
irngs. McCracken v. Davis, 560 P-2d 771 (Alaska 1977).

eclaration of appellate rule supremacy over
procedural statutes isan expression of the judicial
power distributed to the courts by this ssctionand 81
of this article. Wlne%%rdner \. Greater Anchorage
Area Borough, 534 P.2d 541 (Alaska 19%5).

Distinction between substantive and proce—

o IaN"gnssumh'l | prescr A
ates rights, while ral law i
nﬁggfjhod ofenforci ﬁee‘l . Channel Flyirg, Irc. v.
Bermhardt, 451 P.2d 570 (Alaska 199); Nolan v. Sea
Aimotive, Irc., 627 P.2d 1035 (Alaska 1980).

For the court to invalidate a statute as “pro—
cedural " requires them tofird, first, that the stafute
indeed arflictswith a rule pronulgated by the qurt,
and. second, that the maiin subject of the statute isnot
Substantive with only an incicent effecton re,
Winegardner v. Greater Anchorage Area Borough, 534
P.2d 541 (Alaska ]9758 Channel Flyirg, Tc. v
Bermhardt, 451 P.2d 570 (Alaska 1989), and firdlly,

that the legislature has not changed the rule with the
stated intention ofdoing <0, Leege v. Martin, 379 P.2d
447 (Alaska 1963). Nolan v. Sea Ainmotive, Irc., 627
P.2d 1035 (Alaska 1981). i o
The manner inwhich the exercise of judicial
power may be invoked, initially by conméncing a
amil action inocourt, isa matter di inolhvedwith
court practice and procedure, the requlation ofwhich
has been committed to the supreme court under the
costitution. Silverton v. Marler, 389 P.2d 3 (Alaska

Children’ proceedings are among “civil and
criminal cases inall courts" overwhich thisssctin
gives the supreme court rule-making authority which
Is intended to be plenary and not capable of reduction
bX relabeling of proceedings. RLR v State, 487 P.2d 27
Qlsia 1970,

The investigative demand procedure set forth

iNAS 45.50.590 and 45.50.592 does not anflictwith
the rulemaking rvested in the Supreme Court by
thissectin i as itinvolves hearings

ction insofar a tomodify or
St aside investigative demands and not prooeedlfgs
10 compel production of document. Matanuska Maid.
Irc. v. State, 620 F2d 182 (Alaska 1980).

The_time limil for filing an appeal from an

administrative order isa procedural matter and i
Subject  the Alaska supreme qurt’s su—
&’gmacy over such matters pursuant to this ssctian.
ichekv. State, Guide Licensing& Control Bd, ,627
P.2d 616 (Alaska 1981).

AS_47.10.070, providing for exclusion of the
public from juvenile hearings, isproceural, so s
outside the scope of legislative authority unless two-
thirds ofeach house of the legislature votes tochange
the rule Ermu@% the supreme oourt in this
matter. RLR v. State, 487 P.2d 27 (Alaska 1971%

AS 22.20.022 is not constitutionally invalid s
an attenpt to usurp the rule-meking posers of the
supreme court i “as itprovides fora pererrFtory
disqalification of a judge. Channel Flying, Irc. v.
Bermhardt, 451 P.2d 570 (Alaska J_%Q%

AS 22.20.022 does not merely regulate prooedure.
With or without itthe particular action in court takes
the same course. The_ statute rather creates and
defines a rigit— the right to have a fair trial befr e
an unbi and impartial judge. This is sorething
more than merely prescribing a method of enforcinga

The main” sbject matter of AS 22.20.02 is

tive in nature and was within the province of
the legislature to deal with. Channel Flying, Irc. v.
Bernhardt, 451 P.2d 570 (Alaska 1989).
_ Right under AS 22.20.022 subject to rule-mak—
ing power. — Vhile recognizing the lepislature’™s

rity to cregte the r&gtmdlsgl(]lg%dge by

peremptory challenge under AS 22.20.022, the ptooe-
dure to be foll in_implementing that rigt &
suhject o the rule-making power vested in the su—
preme court by this section. Padie v. State, 566 P.2d
1024 (Alaska . . o
_ Criminal Rule 24(d) is not unconstitutional
insofaras itpurports toal low the prosecutiion peremp—

chall ofjurors. SmilofTv. State, 589 P4
(Rsa 1.
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SUBJECT: .
Enforcement of criminal trespass

statutes in connection with concealed
handguns

Dean J. Guanefrand Margot 0. Knuth
Assistant Attorneys General
Criminal Division, Central Office

By memorandum dated December 21, 1994, you have requested advice as to
whether a private business may bar from its premises someone who is carrymg a concealed
handgun and, if so, whether atperson who nonetheless enters the business with a concealed
handgun is guilty of a criminal offense. You have also requested advice as to whether a criminal
offense is committed when a person carries a concealed handgun into a retail store that contains
a branch office of a bank, in view of the new statute that prohibits concealed handguns from

being carried into "financial institutions."

The Department of Law cannot provide legal advice to private parties, and
consequently private businesses with questions about concealed firearms should contact their own
legal advisors regarding their rights and liabilities for protecting patrons of their business and
issues regarding employees of their business, civil actions for trespassland general landlord and
tenant matters.2 Your question, however, is what action, if any, troopers should take when they
receive a complaint about a person carrying a concealed handgun on private business premises.

The following is our advice.

1 This memorandum addresses criminal trespass laws only and we express no opinion on the ability
of private persons to maintain a civil suit for trespass. See Brown Jug, Inc. v. International Brotherhood
of Teamsters, 688 P.2d 932, 937-38 (Alaska 1984) (in civil action, intentional entry onto land of another
constitutes intentional trespass even if trespasser believes that he or she has the right to be on the land).

2 This department has previously opined, in response to questions from the legislature, that a
landlord has a right to prohibit firearms on leased property. 1983 Inf. Op. Att’y Gen. (Jul. 1; 366-444-

83).
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. Summary

The short answer to your first question is that it may, depending on the
circumstances, be illegal under the state criminal trespass statutes for a person to carry concealed
handguns on private business premises, even though the person has a permit for the weapon. The
short answer to your second question is that clear demarcation of bank premises and notice to
patrons are important considerations in enforcing the concealed handgun law on bank premises
within larger stores. Issues regarding automatic teller machines and other premises of financial
institutions will be discussed below. Before reaching these issues, however, we will first discuss
the impact of the newly-enacted concealed handgun statutes on state criminal trespass laws.

[1. Discussion

A.  The Concealed Handgun Statutes Do Not Prevent Private Property Owners
From Relying On Criminal Trespass Laws To Control Access To Their

Premises

Under AS 11.61.220, it is a crime for a person to carry a concealed handgun
unless the person is a peace officer, is on the person’s own Eroperty, is engaged in a lawful
outdoor activity regumn a weapon for protection, or has obtained a permit under the new
statutes set out in AS 18.65.700 — 18.65.790. Even if a person has obtained a permit to carry
a concealed handgun, there are several types of places where these guns cannot be carried.
AS 18.65.7558c) makes it a class B misdemeanor for a person with a permit to possess a
concealed handgun in one of these legislatively designated areas.3

~ The first question that you have asked is whether there are any other premises that
can be designated as off-limits for concealed handguns, even though they do not appear on the
list of prohibited premises in AS 18.65.755. We believe that there are.

Alaska has a criminal trespass statute, AS 11.46.330, which makes it a crime to
enter or remain on premises when a person is not privileged to do so or has been directed to
leave. It provides as follows: "A person commits the crime of criminal trespass in the second
deﬁree if the person enters or remains unlawfully (1) in or upon premises; or (2) in a propelled
vehicle." AS 11.46.330. AS 11.46.350defines “enter or remain unlawfully" as meaning to "(1)
enter or remain in or upon premises . . . when the premises ... at the time of the entry or

3 These places include, amonlg others: law enforcement or correctional facilities, school grounds,
courthouses, certain governmenta bU|Id|n%s, portions of airline terminals, and residences where an
appropriate notice has been given by oral statement or by a conspicuous notice. AS 18.65.755.
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remaining is not open to the public and when the defendant is not otherwise privileged to do o;
[or] (2) fail to leave premises . . . that is open to the public after being lawfully directed to do

s0 personally by the person in charge."

These statutes give property owners the right to exclude a person from their
property for any reason. That reason can include carrying a concealed handgun, even with a
permit, unless the concealed hand?un permit laws are interpreted as somehow superseding this
aspect of the criminal trespass laws. It is therefore necessary to consider whether the
legislature’s enactment of AS 18.65.755 impliedly repealed the criminal trespass statute (and any
municipal ordinance prohibiting criminal trespass) as applied to the carrying of concealed
handguns. As explained below, we do not believe that AS 18.65.755.Prevents progerty owners
from choosing to exclude Eersons carrying concealed handguns, even if the person has a permit,
and, accordingly, those who enter or remain on property with a concealed handgun despite the

owner’s request that they leave can be prosecuted for criminal trespass.

To determine whether a prior statute has been impliedly repealed, Alaska’s courts
look to the intent of the legislature In passing the new statute to determine if there is an
irreconcilable conflict between the two. Peter V. State, 531 P.2d 1263, 1268 (ALska 1975).
AlthpuCPh the supreme court will not automatically apply the common law presumption against
implied repeals, the court has quoted from a well-respected commentator who notes that "[t]he
presumption has . . . special application to important public statutes of long standing." " 1d.
(quoting 1A J. Sutherland, Statutes and Statutory Construction § 2310 (4th ed. Sands 1972)).

Criminal trespass laws are important public statutes that protect private property
rights by allowing owners to choose who may enter or remain on theirfremises. Although there
are limits on the extent to which private Froperty owners can control free speech on portions of
their premises that have become the functional equivalent of public property {see, e.g.,
Pruneyard Shopping Center V. Robins, 447 U.S. 74, 100S. Ct. 2035, 64 L. Ed. 2d 741 (1980)),
there are no similar limitations in Alaska law on the ability of businesses to prohibit firearms
or smoking on the premises, or to require a dress code or otherwise require that patrons behave
in a way that is believed by the business owner to be appropriate for operation of the
establishment or for preserving the safety and comfort of other patrons.4

4 We note that the Alaska Constitution was recently amended to create an "individual™ right to bear
arms that is not to be infringed by state or local government. Art. I, § 19, Alaska Const. We conclude
that this amendment does not prevent private persons from setting rules of conduct for their own
property. For example, the Alaska Supreme Court has declared that ingesting substances (such as
smoking tobacco) is constitutionally protected, Gray v. State, 525 P.2d 524 (Alaska 1974), as is choosing

how to appear and what to wear, Breese v. Smith, 501 P.2d 159 (Alaska 1972). Nonetheless, private
(continued...)
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Also, criminal trespass laws have been part of Alaska society for many years.
The present Model Penal Code formulation of the criminal trespass statute has been part of
Alaska law since 1980, and earlier criminal trespass statutes were part of the Alaska criminal

code since well hefore statehood.5

“Given the importance and long history of these laws, it is probable that the Alaska
courts would impose a presumption against the implied repeal of the criminal trespass statutes.
Even if no presumption is applied, however, it is unlikely that a court would find that the
concealed handgun statutes impliedly repealed the criminal trespass statutes to the extent of
prohibiting businesses from excluding concealed handguns on their premises.

There is nothing on the face of the concealed handgun statutes in general, or in
AS 18.65.755 In gartlcular, that is inherently inconsistent with the criminal trespass statute set
out in AS 1146.330. The concealed handgun statutes create a detailed statutory scheme for
obtaining permits to carry concealed handguns. They also create a large number of new offenses
for carrying concealed hand%uns in certain designated areas or for misusing the permit. See
AS 1865.760; AS 18.65.765. The criminal trespass statute, on the other hand, gives private
property owners the right to ensure that their property is used in the manner they choose. These
purposes are not in conflict.6 We accordingly conclude that AS 11.46.330, as applied to persons

A(...continued) | | o -
businesses indisputedly may han smoking and |mﬁose dress codes. This is because the constitutional

rights in Article | of thie Alaska Constitution (like the Bill of Rights in the United States Constitution) are
limitations on the power of government, rather than on the actions of private persons. Luedtke v. Nabors

Alaska Drilling, Inc., 768 P.2d 1123, 1129-30 (Alaska 1989).

5 See former /'S 11.20.610, AS 11.20.630 and AS 11.20.650. The Revised Criminal Code replaced
these earlier, more specific laws with broader provisions so as to eliminate a "needless proliferation of
statutes.” Alaska Criminal Code Revision, Tentative Draft, Part 3, Offenses Against Property (April

1977) at 59.

6 The legislative history of AS 18.65.755 discloses that an unsuccessful attempt was made in the
House of RePresentatlv_es to expand the list of prohibited premises to include retail establishments and
other places that post signs frohlbltmg entrants from carrying concealed handguns. See Amendments 2
and 3 offered to CSHB"351(FIN) on April 15, 1994. House Journal at 3471-73 (T1994). It is rarely
appropriate to infer legislative intent from the defeat ofa%ropose_d amendment. Its defeat may mean only
that qulslators wanted to ensure that some areas would be off-limits to concealed handguns, regardless
of whether a person carrying a concealed handgun noticed that a su%n had been posted, while In other
areas it is to be left to the discretion of the property owner whether fo allow patrons to carry concealed

handguns.
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carrying concealed handguns, should not be interpreted as having been impliedly repealed by
AS 18.65.755.7

B.  Alaska’s Criminal Trespass Laws

_ AS 11.46.330 makes it the crime of criminal trespass in the second degree, a class
B misdemeanor, to “enter or remain unlawfully" in or upon land, bu[Idm%_s or propelled
vehicles.  Under AS 11.46.350, the phrase "enter or remain unlawfully" is defined to include

(D) for premises not open to the public, entering or remaining "when the
defendant is not otherwise privileged to do so"; and

(2) for places open to the public, “fail[mg] to leave . . . after being
lawfully directed to do so personally by the person in charge."

These two provisions differ slightly with regard to the type of notice that must be given to a
person before that person maﬁ be deemed to have entered or remained unlawfully. We will first
discuss places "not open to the public," and then places “open to the public."

1 Places Not Open to the Public

_ The primary elements of the crime of criminal trespass in the second de?_ree, as
afphed to persons who carry concealed weapons into places that are not open to the public, are:
that the person knowingly entered or remained in the place with a concealed handgun,
2) that the person was not privileged to enter or remain in the place with a concealed handgun,
and (3) that the person entered or remained with reckless disregard as to whether or not he or

she was privileged to do so.

Whether a place is "not open to the public,” for purposes of the criminal trespass
statute, is a question ultimately to be decided by the factfinder in each specific criminal case and
we accordingly will not attempt to try to list all the places that are "not open to the public." The
term, however, almost certainly includes (2) private offices, (2) offices that require an

7 Our conclusion is bolstered by the analogy that can be made to the state’s public drunkenness
statutes. In Peterv. State, the Alaska Supreme Court held that the Uniform Alcoholism and Intoxication
Treatment Act in AS 47.37 impliedly repealed Alaska's drunk-in-public law. The court found that the
legislature’s eeress_ed intent in adopting the Uniform Act was to stop criminally pumshmgi drunks and
to rehabilitate them instead. 53L P.2d at 1271 This holding, however, has no |mPact on the ability of
business owners to invoke the criminal trespass laws against drunks who are asked to leave the premises

and refuse to do so.
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appointment Ssuch as doctor or dentist offices), (3) places reserved for residents or authorized
guests of residents (such as nursing homes),8(4) places for employees or authorized personnel
only, (5 places that are limited to only members or authorized guests of members (such as
members-only stores or clubs), and (6) premises that are normally open to the public, but closed
for special occasions ﬂfor example, restaurants closed for a "private party"). J*inson V. State,

739 P.2d 781, 783 n.l (Alaska App. 1987).

_ The simplest element of the offense of criminal trespass is whether the person
knowingly entered or remained on the premises. Unless a person has entered a place by
mistake, or for some reason is unaware of his or her location, this element can easily be

proven.9

Assuming that a person has a permit to carry a concealed handgun, whether that
person is privileged to carr?]/ the gun onto premises that are not open to the public depends on
the policies of the office, theater, sporting event, or other premise operator. The prohibition
against bringing guns onto the premises must be an official policy of the organization or be
imposed by someone managing the premises. D

Whether or not a person entered or remained in reckless disregard of a lack of
privilege depends on the type of notice provided. Although the statutory definition of "reckless”
In AS 11.81.900(2) requires only awareness and disregard of a risk that the circumstance (in this
case, a lack of privilege) exists, mostjuries will Iikelg want proof that the person actually knew
he or she was prohibited from carrying a concealed handgun on the premises.

The strongest evidence that a person knew he or she was not allowed to enter or

remain on the premises with a concealed handgun is if the property manager or an agent of the
manager provides this information to the person in a face-to-face conversation or by telephone.

8 But see Steele v. Breinholt, /47 P.2d 433 gUtah App. 1987), in which the issue of whether a
nursing home was open to a particular visitor was deemed to be question of fact for the jury.

9 In most instances, a person both enters and remains either with or without the permission of the
Broperty owner. In some cases, however, a person may initially enter with the permission of the owner

ut thereafter lose that permission.

D There is nothing, however, that precludes an organization from applying different rules at
different times. For example, an arena or convention center may choosg to allow guests to carry
firearms, including concealed hand?uns, at a gun collectors show, but prohibit concealed weapons at a
rock concert. It isalso permissible for an organization to allow peace officers or other authorized persons
(such as security guards) to carry concealed handguns, but prohibit other persons from carrying them.
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Proof of a written communication of this information would also establish the fact. For
example, in Johnson V. State, 739 P.2d 781 (Alaska Apﬁ. 1987), the court upheld a criminal
trespass conviction a?amst a skier on the basis of a letter that the Alyeska Ski Resort had written
to him, barring him from the resort for the remainder of the season because of the danger posed

by his reckless conduct.

~ Alternatively, a business may communicate the information byflacing a placard
at each of its entrances. The Alaska Statutes specify the size and contents of a notice against

trespass in AS 11.46.350(c).1L The notice must be "printed legibly in English," be "at least 144
square inches in size," contain "the name and address of the person under whose authority the

property is posted and the name and address of the person who is authorized to grant permission
to enter the (g)roperty," and be "placed at each . . . way of access onto the property.

"AS 11.46350()(1) - (4).2

There may, however, be circumstances under which a posted notice described in

AS 11.46.350(c) may not be visible enough and therefore it will be difficult to prove that the
entrant had actual knowledge. For example, persons seeking admission to acrowded auditorium
_ma% not be able to see a sign of the statutory minimum 144 square inches (12 inches by 12
inches). Or a person who enters an office or a "members-only" store for the first time may not
notice a small sign. In these situations, one option would be for the business to increase the size

of the sign.

In terms of the content of the notice, the following is an example of language that
might be used:

NO CONCEALED HANDGUNS

Even If You Have a Permit

Violators will be arrested and prosecuted.

This warning does not apply to peace officers
or authorized security personnel.

John Doe, Manager, P.0. Box 123
Anchorage, Alaska 99501

N AS 11.46.350 was enacted with other statutes in ch. 168, SLA 1988, dealing with trespasses to

unoccupied land. Its terms, however, are not explicitly limited to unoccupied land.

12 See also AS 18.65.755, setting out similar requirements for the posting of notice by homeowners

that permittees are prohibited from bringing concealed handguns into their homes.
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Organizations that wish to preclude firearms generally should use the phrase "no fireanns"
instead of "no concealed handguns."

There are a myriad of alternative means that may be used by businesses to provide
the necessary notice. For example, a business may decide to give out handbills to persons
enterm%_ the establishment. A similar notice could be given at the time a ticket is purchased or
an agp ication for membership is obtained. ~Alternatively, in theaters, sporting events, or
members-only stores, it would seem to be a simple matter to print a written v_varnmé; (similar to
the sample sign set out above) directly on the admission ticket or membership card.

_ It would be difficult to list all the ways in which the necessary notice can be
given, and it is impossible to é)_redlct all of the defenses that might be raised bg persons claiming
they were unaware that they did not have a privilege to possess firearms on the premises. State
troopers investigating cases of tresga_ss will have to determine whether, based on all the
circumstances, there 1s evidence establishing that the person was aware of the prohibition.

2. Places Open to the Public

The primary elements of the crime of criminal trespass in the second deFree, as

afplied to persons who carry concealed weapons into places that are open to the public, are:

) that the person knowmg1|y entered or remained in a place with a concealed handgun, (2) that
the person was directed to leave personally by the person in charge or someone authorized by
the person in charge, and (3) that the person recklessly disregarded the lawful order not to

remain. Johnson V. State, 739 P.2d at 783-84.

~Again, the element of whether the person knowingly entered or remained in the
place is easily proven.

» The second element, that the person was "directed to leave personally,” is more
difficult. A prosecution cannot easily be hased on notice provided solely bK a sign posted at an
entryway. Notice, however, will be sufficient if the business owner, or the person in charge,
acts through an agent to provide actual notice. Cleveland V. Municipality of Anchorage, 631
P.2d 1073, 1077 (Alaska 1981). As before, a face-to-face or telephone conversation is the
clearest example of personal notice. 1t is likely that most cases of criminal trespass that require
trooper involvement will occur after a person has been told not to brinF a firearm into an
establishment. This advisement should be deemed to remain in effect until rescinded.

_ As in Johnson, a letter directed to the person will also suffice under this
subsection of the criminal trespass statute. Similarly, a handbill given to an entrant will also be



Jduly 12, 1995
Page 9

Ron O, Comissioner
Department of PLblic Safety
663—95-0323

sufficient.  The adequacy of other types of personal directions (for example.. an announcement
made over a Ioudspeakerg will depend on the circumstances.

If there is sufficient evidence that the person was personally directed to leave, then
there should be no problem proving the final element, that the Ferson recklessly disregarded that
direction. The lawfulness of an order to leave — like other legal issues — would seem to be
a question for ajudge, rather than a question of fact for the jury to decide.B

C. The Defense of "Necessity" Is Not Available

Persons who carry concealed hand%uns often claim they are doing so for purposes
of self-defense. 1t is foreseeable that a person charged with criming' trespass maY try to raise
the defense of "necessity.” Thus, for example, a defendant char%e with criminal trespass for
refusm[q to leave premises when asked to do so by an owner who objects to thepresence of
concealed weapons may argue that his "need" to carry a concealed handgun outweighs the
owner’s interest in barring fne presence of such weapons on the premises.

The defense of "necessity” is governed in Alaska br the common law and by
AS 11.81.320. In accordance with these authorities, it is onIK rarely, if ever, that the defense
of necessity will justify a person’s possession of a concealed handgun on premises where such
possession is prohibited by the owner. 2 See Cleveland V. Municipality ,:fAnchorage, 631 P.2d
1073 (Alaska 1981) (defense of necessity to "preserve life" rejected in trespass case arising from

B3 But see Johnson v. State, 739 P.2d 781 (Alaska App. 1987), in which the court indicated that the
lawfulness of the order was a "circumstance” in the case that the Jur?/ could review. It is not clear what
the Johnson court meant by this. The court observed that, under the facts in that case, the defendant
could claim he was not reckless because he reasonably questioned the "vahd%y" of a warning letter. We
believe that the technical lawfulness of an order is a question for a Jud?e to decide. Johnson, however,
suggests that the reasonableness of the defendant’s belief with respect fo that order is a (iuestmn for the
jury. In the rare case in which there may be a question about the legality of an order o leave (e.g.,a
property owner changes the terms of a Igase in the middle of the tenancy), ajudge would be the more

appropriate one to decide the issue than ajury.

Y1t is at least theoretically possible for a "necessity" defense to arise if, for example, a person with
aconcealed weapon were chased by attackers into a prohibited area. In the unlikely event that the person
were prosecuted for trespass for entering the prohibited area, a defense of "necessity" or perhaps duress
would be applicable. Note, however, that prisoners who escape can raise a defense of "necessgy" if they
were in danger_in prison, but they must then turn themselves in and inform authorities immediately, or
else justify their continuing absence. Wells v. State, 687 P.2d 346 (Alaska App. 1984). Like escape,

criminal trespass is a continuing offense that would have to be justified.
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defendant’s refusal to leave an abortion clinic); Bird V. Municipality ofAnchorage, 787 P.2d 119
(Alaska App. 1990) (abortion clinic trespass case). Nonetheless, we recommend that the
investigating officer provide a suspect with the opportunity to explain why the suspect thought
It was necessary to carry a concealed handgun onto the premises in contravention of the owner’s

explicit directions.
D. "Financial Institutions" under AS 18.65.755

Under AS 18:65.755(a)(l), a person with a pennit to carry a concealed handgun
is prohibited from carrying the gun "into ... a financial institution.” The statute defines
"financial institution” as a "hank, savings bank, savings association, credit union, or other
institution regulated by the Department of Commerce and Economic Development under AS 06."

You have asked whether a branch office of a financial institution fits within the
prohibition of AS 18.65.755(a)(ll) when the branch office is located within a larger retail store
that is not a "financial institution." We conclude that a branch office of a bank is a financial
institution under AS 18.65.755. This, however, does not mean that the entire retail store
enclosing the branch office automatically becomes a financial institution for purposes of the

prohibition set out in the concealed handgun law.

If the bank branch office is physicallg separated from the remainder of the store
by walls or other barriers, then the statutory prohibition against carrying concealed hand?uns
into a financial institution apf)lles to that separate area, but not to the surrounding store. 1T the
branch office is not physically separated from the remainder of the store, we believe that the
Prohibition set out in AS 18.65.755 applies only to those areas where a patron of the bank deals
ace-to-face with a bank employee, or in those waiting areas where patrons of the hank
congregate or line up to wait to see a bank employee. In either situation, it is advisable for
notice (through use of a sign or one of the other means discussed above) to be ﬁrovided to the
customers of the bank that concealed handguns or fireanns are not allowed in that area.

. A related question is whether drive-up teller windows, outdoor automatic teller
machines; and bank parking lots are included within the term "financial institution" for purposes
of AS 18.65.755. We believe that drive-up teller windows and automatic teller machines fall

within the ambit of that term, while baiJc parking lots do not.

This, however, does not end the inquiry. For purposes of AS 18._65.7_55%)?10
the key question about drive-up teller windows and outdoor automatic teller machines is whether
the person using that service has come "into" a financial institution. We conclude that a person
who uses a drive-up teller window has not entered “into" a financial institution. Similarly, a
person who uses an outdoor automatic teller machine, even one that is connected to a bank, has
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not entered “into" the bank itself. On the other hand, if the automatic teller machine is located
inside bank premises, or in a foyer or other entry to the bank, a person who uses such a

machines has entered "into" the institution.

If a financial institution reports that a person is carrKing a firearm in a parking
lot or when using a drive-up window or outdoor automatic teller machine, then the state troopers
may take action if the elements of the offense of criminal trespass have been met, as discussed
in earlier sections of this memorandum (e.g., notice has been provided to the patron, etc).

in. Conclusion

For the reasons set out in this memorandum, we conclude that the state’s criminal
trespass laws can he used to arrest and prosecute a person who possesses a concealed handgun
on ﬁrlvate business premises, even if the person has obtained a permit for the concealed weapon,
if the owner or management of the business has provided notice that concealed handguns (or all

firearms) are prohibited on the premises.

We also conclude that a branch office of a bank that is located in a retail store is
a financial institution under AS 18.65.755. If the branch office in the retail store has been
physically separated from the rest of the store, through the use of walls or other types of
dividers, then AS 18.65.755 E?roh|b|ts a person from carrying a concealed weapon into the area.
It is not a violation of AS 18.65.755, however, to cany concealed handguns to drive-up teller
windows, outdoor automatic teller machines, or bank parking lots, although this conduct might
constitute criminal trespass if all of the elements of that offense can be proven.

Please contact this office if you have further questions.

DIG/MOK/jf
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(b) With funds appropriated for that purpose, the commissioner of
public safety shall provide grants to nonprofit regional corporations
for village public safety officers.

(c) The commissioner of public safety may adopt regulations related
to village public safety officers, including minimum standards and
training, criteria for community or corporation participation, ar i the
interaction between the DepejTment of Public Safety and village pub-
lic safety officers. (8§ 1 ch 48 SLA 1993)

Article 9. Pennit to Cany a Concealed Handgun.

Section Section
100. Parmit to carry a conceal*d handgun 750. Poaaaaaion and display of permit
105. gualmcatlon! to obtain @ pennit 755, Places where permitteé may not poe-
710. Application for permit to carry a con- seas a concealed  handgun
cealed handgun 160, Misuse of a permit _
715. Demonstration of competence with  735. Responsibilities of thepermittee
handguns 770. Access to list of permittees by peace
720. Fees officers.
125. Permit renewal _ 175. Regulations _
7130. Replacement of permit 778. Municipal preemption
135, Suspensjon of permjt 780. Prohibition’ of poaeeseion of con-
740. Revocation of permit; appeal cealed hendguns , _
745. No liability foriissuance of permit or ~ 785. Procedure for local option elections
for training 790. Definitions

Sec. 18.05.700. Permit to carry a concealed handgun, (a) The
department shall issue a permit to carry a concealed handgun to a
person who

(1) applies in person at an office of the Alaska State Troopers;

(2) qualifies under AS 18.65.705;

(3) submits a completed application on a form provided by the de-
partment, that provides the information required under AS 18.65.705
and 18.65.710 and is executed under oath;

(4) submits two complete sets of fingerprints on Federal Bureau of
Investigation approved fingerprint cards that are of sufficient quality
so that the fingerprints may be processed; the fingerprints must be
taken by a person, group, or agency approved by the department; the
department shall maintain a list of persons, groups, or agencies ap-
proved to take fingerprints and shall provide the list to the public
upon request;

(5) submits evidence of competence with handguns as provided in
AS 18.65.715;

(6) provides two frontal view color photographs of the person taken
within the preceding 30 days that include the head and shoulders of
the person and are of a size specified by the department;

(7) shows a valid Alaska driver's license or identification card at

the time of application;
(8) does not suffer a physical infirmity that prevents the safe han-

dling of a handgun; and
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(9) pays the application fee required by AS 18.65.720.

(b) The department shall either approve or reject an application for
a pennit to carry a concealed handgun under (a) of this section within
15 days of receipt of pennit eligibility information from the Federal
Bureau of Investigation or other agency necessary to make a determi-
nation concerning the application. The department shall request per-
mit eligibility information under this subsection within five days of
the receipt of the application. The department shall notify the appli-
cant in writing of the reason for a rejection.

(c) A person whose application is rejected under this section may
appeal the rejection decision to the commissioner. A person may seek
judicial review of the decision of the commissioner under AS 44.62.560
— 44.62.570.

(d) A permit issued under (a) of this section is valid for five years
from the date of issue. The pennit must specify the action types and
maximum calibers of handgun described in the permittee's certificate
of competency under AS 18.65.715 but may not specifically identify a
handgun by make, model, or serial number. (8 4 ch 67 SLA 1994)

Sec. 18.65.705. Qualifications to obtain a permit. A person is
gualified to receive and hold a permit to carry a concealed handgun if
the person

(1) is 21 years of age or older;
(2) is eligible to own or possess a firearm under the laws of this

state and under fedo-al law;

(3) has not been convicted of and is not currently charged under a
complaint, information, indictment, or presentment with a felony un-
der the laws of this state or a similar law of another jurisdiction;

(4) has not been convicted, within the five years immediately pre-
ceding the application, of, and is not currently charged under a com-
plaint, information, indictment, or presentment with, any of the fol-
lowing misdemeanor offenses or similar laws of another jurisdiction:

(A) AS 11.41.230, 11.41.250, 11.41.270;

(B) AS 11.46.315, 11.46.320, 11.46.330, 11.46.430, 11.46.484;

(C) AS 11.51.130;

(D) AS 11.56.330, 11.56.350, 11.56.380, 11.56.545, 11.56.700,
11.56.710, 11.56.740, 11.56.780, 11.56.790, 11.56.800, 11.56.805;

(E) AS 11.61.110, 11.61.120, 11.61.210, 11.61.220, 11.61.240; or

(F) AS 11.71.050, 11.71.060;

(5) has not been convicted of two or more class A misdemeanors of
this state or similar laws of another jurisdiction within the five years
immediately preceding the application;

(6) has not within the 10 years immediately preceding the applica-
tion been adjudicated a delinquent for a felony offense of this state or

another jurisdiction;
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(7) is not now suffering, and has not within the five years immedi-
ately preceding the application suffered, from a mental illness as de-
fined in AS 47.30.915;

(8) has not been adjudicated as mentally incapacitated by a court of
this state, another state, territory, or jurisdiction, or of the United
States, unless the guardianship or similar arrangement has been
closed or terminated and five years have elapsed since the closure or
other termination;

(9) is a resident of the state and has been for the one year immedi-
ately preceding the application for a pennit;

(10) has not been discharged from the armed forces of the United
States under dishonorable conditions;

(11) is not an alien who is residing in the United States illegally or
a former citizen of the United States who has renounced the person’s

citizenship;
(12) is not an unlawful user of, or addicted to, a controlled sub-

stance;

(13) is not now the subject of an injunction under AS 25.35.010 —
25.35.020 unless the injunction has beon dissolved or has expired;

(14) is not now in and has not in the three years immediately pre-
ceding the application been ordered by a court to complete an alcohol
treatment program;

(15) is not now in and has not in the three years immediately pre-
ceding the application entered a substance abuse treatment program;
and

(16) has demonstrated competence with handguns as provided in
AS 18.65.715. (§ 4 ch 67 SLA 1994)

Sec. 18.65.710. Application for permit to carry a concealed
handgun, (a) The application for a permit to carry a concealed hand-
gun must contain the following information:

(1) the applicant's name, physical residence, mailing address, place
and date of birth, physical description, including height, weight, race,
hair color, and eye color, Alaska driver’s license or identification card
number, and the city and state of each place the applicant has resided
in the five years immediately preceding the application;

(2) a statement that the applicant qualifies under AS 18.65.705;

(3) astatement that the applicant has been furnished with a copy of
AS 18.65.700 — 18.65.790, has read those sections, and understands
them;

(4) a statement that the applicant desires a permit to carry a con-
cealed handgun for a lawful purpose, which may include self-defense;

(5) a sworn statement by the applicant that all statements, an-
swers, and attachments to the application are true and complete;

(6) a conspicuous warning that the application is executed under
oath and that an applicant who supplies a false statement, answer, or
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document, in connection with the application that the applicant does
not believe to be true, may be prosecuted for perjury under AS
11.56.200 and, if found guilty, may be punished for violation ofa class

B felony, and that in such cases the pennit shall be revoked and the
applicant may be barred from any further application for a permit;
and

(7) astatement that the applicant understands that a pennit eligi-
bility investigation will be conducted as a part of the application pro-
cess, that this may involve computerized records searches, and that
the applicant authorizes the investigation.

(b)  An application under (a) of this section may not inquire of an
applicant about or require the submission of information beyond that
described in that subsection. As part of an application under (a) of this
section, the department may not inquire of an applicant as to any
firearms owned by the-applicant. (8 4 ch 67 SLA 1994)

Sec. 18.65.715. Demonstration of competence with handguns.
(8 An applicant for a permit to carry a concealed handgun shall pro-
vide a certificate of successful completion of a handgun course that is
approved by the department. The certificate must state the action type
and caliber of handgun or handguns the applicant has demonstrated
competence with and that the applicant may be permitted to carry. A
permittee may only carry as a concealed handgun an action type of
handgun described in the certificate. A permittee may only carry as a
concealed handgun the caliber of the action type that the permittee
demonstrated competence with or any lesser caliber of the same action
type. The handgun course must have been completed within the 12
months immediately preceding the application. The department shall
approve a handgun course, including the personal protection course
offered by the National Rifle Association, if the course tests the appli-

cant's
(1) knowledge of Alaska law relating to firearms and the use of

deadly force;

(2) familiarity with the basic concepts of the safe and responsible
use of handguns;

(3) knowledge of self-defense principles; and

(4) physical competence with each action type ofhandgun the appli-
cant wishes to carry under the permit and the maximum caliber for
each action type the applicant wishes to carry under the pennit.

(b) At the time the permittee renews a permit under AS 18.65.725,
the permittee shall provide a certificate of successful completion of a
handgun course approved by the department under (a) of this section.
The handgun course required under this subsection must be com-
pleted in the 12 months immediately preceding the renewal.

(c) The department may not require a certificate of competence sub-
mitted under this section to contain any specifically identifying infor-
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mation, including make, model, or serial number, of a handgun with
which an applicant or permittee has demonstrated competence.

(d) The department shall maintain a list of approved courses and
shall provide the list to the public upon request. (8 4 ch 67 SLA 1994)

Sec. 18.65.720. Fees. The department shall charge a nonrefund-
able fee for the processing of the application for and initial issuance of
a pennit, renewal of a pennit, or replacement of a permit. The fees
shall be set by regulation and must be based on the actual costs in-
curred by the department. However, the fee for the processing of an
application and initial issuance of a permit may not exceed $125 and
the fee for renewal of a pennit or replacement of a permit may not

exceed $60. (8 4 ch 67 SLA 1994)

Sec. 18.65.725. Pennit renewalL (a) A permittee shall apply in
person for renewal of a permit to carry a concealed handgun within 90
days before the expiration of the permit and shall present a complete
renewal form provided by the department. The renewal form shall be
submitted under oath and must include

(1) any change in the information originally submitted under AS
18.65.710;

(2) a statement that the person remains qualified to receive and
hold a permit to carry a concealed handgun under AS 18.65.705;

(3) a certificate ofsuccessful completion of a handgun course within
the 12 months immediately preceding the renewal;

(4) two frontal view photographs of the person taken within the
preceding 30 days that inch de the head and shoulders of the person
and are of a size specified by the department; and

(5) the renewal fee required under AS 18.65.720.

(b) The department shall take a single thumb or fingerprint from
the permittee to compare against the fingerprints originally submit-
ted with the application.

(c) A renewal of a permit to cany a concealed handgun submitted
on or after the expiration date is subject to a late fee of $25. The
department may not accept a renewal for a permit that is submitted
more than 30 days after the expiration date of the permit. Nothing in
this subsection prohibits the holder of an expired permit from apply-
ing for a new permit.

(d) A renewal form under (a) of this section may not inquire of a
permittee about, or require the submission of, information beyond
that described in (a) of this section. (8 4 ch 67 SLA 1994)
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Sec. 18.65.730. Replacementof pennit The department may re-
place a permit that the permittee certifies under oath has been lost,
stolen, or destroyed, provided the permittee applies in person and

(1) provides two frontal view photographs of the permittee taken
within the preceding 30 days that include the head and shoulders and
are of a size specified by the department;

(2) submits to the taking of a single thumb or fingerprint by the
department to compare against the fingerprint originally submitted

v/ith the application; and
(3) pays the replacement fee required under AS 18.65.720. (8 4 ch

67 SLA 1994)

Sec. 18.65.735. Suspension of permit, (a) The department shall
immediately suspend a permit to carry a concealed handgun if a per-
mittee is arrested for or formally charged with a crime that would
disqualify the permittee under AS 18.65.705(3) — (4) from being eligi-
ble for a pennit to carry a concealed handgun or is the subject of an
injunction under AS 25.35.010 — 25.35.020. A suspension of a permit
remains in effect until the permit is revoked under AS 18.65.740, the
department has been notified of a disposition favorable to the defen-
dant or the defendant has been released from custody without being
charged, or the injunction under AS 25.35.010 — 25.35.020 is dis-
solved or expires without being renewed. In this subsection, "disposi-
tion favorable to v defendant™ means a dismissal by the prosecutor
or an adjudication a court other than a conviction or a suspended
imposition of sentence.

(b) A person whose permit is suspended under this section shall
immediately surrender the permit to the nearest peace officer. A peace
officer receiving a permit under this section shall immediately for-
ward the permit to the department.

(c) The department shall retain a permit suspended under this sec-
tion until the permit is revoked or returned to the permittee. (8 4 ch

67 SLA 1994)

Sec. 18.65.740. Revocation of permit; appeal, (a) A permit to
carry a concealed handgun shall be immediately revoked by the de-

partment when the permittee
(1) becomes disqualified to receive and hold a permit under LS

18.65.705;
(2) is convicted oftwo class A misdemeanors of this state or similar
laws of another jurisdiction within a five-year period if at least one of

the convictions occurs afi*r the application;
(3) knowingly supplied a false or fraudulent answer, statement, or

document, or made a material misstatement or omission, in connec-
tion with an application for a permit or renewal or replacement of a

permit.
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(b) A person whose permit is revoked under (a) of this section shall
immediately surrender the permit to the nearest peace officer. A peace
officer receiving a permit under this section shall immediately for-
ward the permit to the department.

(c) A person whose pennit is revoked under this section may appeal
the revocation decision to the commissioner. A person may seek judi-
cial review of the decision of the commissioner under AS 44.62.560 —
44.62.570.

(d) A person whose permit is revoked may not apply for a permit
until at least five years after the revocation. (8 4 ch 67 SLA 1994)

Sec. 18.65.745. No liability for issuance of permit or for train-
ing. (a) The state, and its officers and employees, are not liable by
virtue of having issued a permit to carry a concealed handgun for
damage or harm caused by the permittee.

(b) A person who provides firearm training to a person who receives
a permit under AS 18.65.700 — 18.65.790 is not liable for damage or

harm caused by the permittee. (8 4 ch 67 SLA 1994)

Sec. 18.65.750. Possession and display of permit, (a) A permit-
tee shall carry the pennit at all times the permittee carries a con-
cealed handgun. The permittee shall display both the license and
other proper identification when asked to do so by a peace officer at
any time.

(b) Whenever a permittee who is carrying a concealed handgun is
contacted by a peace officer, the permittee shall immediately inform
the peace officer that the permittee is carrying a concealed handgun
under the pennit.

(c) During a contact with a permittee, a peace officer may secure a
handgun, or direct that it be secured, during the duration of the con-
tact if the peace officer determines that the action is necessary for the
safety of any person, including the peace officer, present. The permit-
tee shall submit to the securing of the handgun.

(d) In this section, "contacted by a peace officer” means stopped,
detained, questioned, or addressed in person by the peace officer for an
official purpose.

(e) A person who violates (a) of this section is guilty of a violation
and upon conviction may be punished by a fine of not more than $100.

(f) A person who violates (b) or (c) of this section is guilty of a class
A misdemeanor. (8§ 4 ch 67 SLA 1994)

Sec. 18.65.755. Places where permittee may not possess a con-
cealed handgun, (a) A permittee may not carry a concealed hand-

gun into
(Ia law enforcement or correctional facility;
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(2) or on school grounds or a school bus; in this paragraph, "school
grounds” has the meaning given in AS 11.71.900;

(3) a courthouse or a courtroom of this state, unless the permittee

(A) is a judge; or

(B) has been authorized to possess a concealed handgun by a judge
presiding at that courthouse or courtroom;

(4) a building housing only state or federal offices or the offices of a
political subdivision of the state, except as authorized under (3) of this
subsection;

(5) an office of the state, federal government, or of a political subdi-
vision of the state that is not located in a building described in (4) of
this subsection;

(6) a passenger loading or unloading area of an airline terminal;

(7) a vessel of the Alaska marine highway system;

(8) a facility providing services to victims of domestic violence or
sexual assault;

(9) a residence where notice that carrying a concealed handgun is
prohibited has been given by the posting of a conspicuous notice or by
oral statement by the resident to the permittee;

(10) a meeting of a business, charitable, or other organization or
entity where notice that carrying a concealed handgun is prohibited
has been given by the posting of conspicuous notice;

(11) a financial institution; in this paragraph, "financial institu-
tion” means a benk, savings bank, savings association, credit union,
or other institution regulated by the Department of Commerce and
Economic Development under AS 06;

(12) another place where the possession of a deadly weapon or fire-
arm is prohibited by law; or

(13) a municipality or established village that has prohibited the
possession of concealed handguns by a pennit under AS 18.65.780 —
18.65.785.

(b) In (a) of this section, the posting of a conspicuous notice is satis-
fied if the notice

(1) is printed in legible English;

(2) is at least 144 square inches in size;

(3) contains the name and address of the person under whose au-

thority the notice is posted; and
(4) is posted at each entrance to the residence or place where a

meeting is being held.
(c) In addition to any other pena’ty provided by law, a person who

violates this section is guilty ofa class B misdemeanor. (8 4 ch 67 SLA
1994)
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Cross references. — For prohibition session of a firearm when impaired by an
on possessing a loaded firearm in a place intoxicating liquor or controlled sub-
where alcohol ISsold for consumption, see  stance, see AS 11.61.210(a)(1).

AS 11.61.220(a)(2); for prohibition on pos-

Sec. 18.65.760. Misuse of a permit, (@) The holder of a pennit
issued under AS 18.65.700 — 18.65.790 may not

(1) alter the pennit;

(2) allow another person to use the pennit;

(3) possess or display a suspended or revoked pennit; or

(4) display an expired permit.

(b) A person who violates (a)(1) — (3) of this section is guilty of a
class A misdemeanor.

(c) A person who violates (a)(4) of this section is guilty ofa violation
and upon conviction may be punished by a fine of not more than $100.

(8 4 ch 67 SLA 1994)

Sec. 18.65.765. Responsibilities of the permittee, (a) The holder
of a permit issued under AS 18.65.700 — 18.65.790
(1) shall notify the department of a change in the permittee’s ad-

dress within 30 days;
(2) shall immediately report a lost, stolen, or illegible pennit to the

department;

(3) shall immediately notify the department if the holder is no lon-
ger qualified to hold a p' .mit under AS 18.65.705; and

(4) may only carry a concealed handgun of the action type and
caliber the holder has demonstrated competency with or of any lesser
caliber of the same action type as authorized in the pennit issued
under AS 18.65.700.

(b) A person who violates this section is guilty of a violation and
upon conviction may be punished by a fine of not more than $100. (§8 4

ch 67 SLA 1994)

Sec. 18.65.770. Access to list of permittees by peace officers.
The department shall compile a list of permittees in a manner that
allows immediate access to the information by peace officers. The list
of permittees and all applications, permits, and renewals are not pub-
lic records under AS 09.25.110 — 09.25.125 and may only be used for
law enforcement purposes. (§ 4 ch 67 SLA 1994)

Sec. 18.65.775. Regulations. The department shall adopt regula-
tions to implement AS 18.65.700 — 18.65.790. This section does not
delegate to the department the authority to regulate or restrict the
issuing of permits beyond those provisions contained in AS 18.65.700
— 18.65.790. (8 4 ch 67 SLA 1994)
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Sec. 18.65.778. Municipal preemption. A municipality may not
restrict the carrying of a concealed handgun bypermit tinder AS
18.65.700 — 18.65.790 except as provided in AS 18.65.780 —
18.65.7S5. (8 4 ch 67 SLA 1994)

Sec. 18.65.780. Prohibition of possession of concealed hand-
guns. (a) The following question, appearing alone, may be placed
before the voters of a municipality or an established village in accor-
dance with AS 18.65.785:

Shall the possession of concealed handguns bypennit in ...

(name of municipality or village) be prohibited?
[ ]Yes [ ] No.

(b) If a majority of the voters vote "yes” on the question set out in
(a) of this section, the department shall be notified immediately after
certification of the results of the election, and so long as the prohibi-
tion remains in effect, a person may not possess a concealed handgun
with a permit issued under AS Ifl.65.700 — 18.65.790 in the munici-
pality or the established village. (8 4 ch 67 SLA 1994)

Sec. 18.65.785. Procedure for local option elections, (a) The
local governing body of a municipality, whenever a number of regis-
tered voters equal to at least 10 percent of the number of votes cast at
the last regular municipal election petition the local governing body
to do so, shall place upon a separate ballot at the next regular election
or at a special election the question set out in AS 18.65.780 that is the
subject of the petition. The local governing body shall conduct the
election in accordance with the election ordinance of the municipality.

(b) The lieutenant governor, whenever 10 percent of the registered
voters residing within an established village petition the lieutenant
governor to do so, shall place upon a separate ballot at a special elec-
tion the question set out in AS 18.65.780 that is the subject of the
petition. The lieutenant governor shall conduct the election in the
manner prescribed by AS 15 (Alaska Election Code).

(c) Notwithstanding another provision of law, an election under (a)
or (b) of this section relating to the possession of concealed handguns
by pennit under AS 18.65.780 may not be conducted more than once
every 12 months.

(d) AS 29.26.110 — 29.26.160 apply to a petition under (a) of this
section in a general law municipality except the

(1) number of required signatures is determined under (a) of this
section rather than under AS 29.26.130;

(2) application filed under AS 29.26.110 must contain the question
set out under AS 18.65.780 rather than containing an ordinance or

resolution;



=18.65.720 Health , Safety, and Housing =18_66.010
(©)] petition must contain the question set out under AS 18.65.780
rather than material required under AS 29.26.120(a)(1) and (2). (8 4

ch 67 SLA 1994)

Sec. 18.65.790. Definitions. In AS 18.65.700 — 18.65.790,

(1) "commissioner™ means the commissioner of public safety;

(2) "competence’ means the ability to place in a life size silhouette
target

(A) seven out of 10 shots at seven yards;

(B) 3ix out of 10 shots at 15 yards;

(3) "concealed handgun' means a firearm, that is a pistol or a re-
volver, and that is covered or enclosed in any manner so that an
observer cannot determine that it is a handgun without removing it
from that which covers or encloses it or without opening, lifting, or
removing that which covers or encloses it; however, "concealed hand-
gun” does not include a shotgun, rifle, derringer or other miniature
handgun, or a prohibited weapon as defined under AS 11.61.200; in
this paragraph,

(A) "derringer” means a handgun that has individual barrels for
each cartridge it is capable of firing and lacks a manufacturer's in-
stalled trigger guard that completely encircles the trigger and which
is part of the frame; and

(B) "miniature handgun” means a handgun that has a barrel
length of three and one-halfinches or less and lacks a manufacturer's
installed trigger guard that completely encircles the trigger and
which is part of the frame;

(4) ""department” means the Department of Public Safety;

(5) "established village” has the meuning given in AS 04.21.080;

(6) "local governing body” has the meaning given in AS 04.21.080;

(7) "permit” means a permit to carry a concealed handgun issued
under AS 18.65.700 — 18.65.790. (8 4 ch 67 SLA 1994)

Chapter 66. Council on Domestic Violence and

Sexual Assault.

Section . o Section
10. Council on domestic violence and 40. Meetings and quorum
sexual assault; purpose 50. Duties of the council ,
20. Membership, terms, vacancies, and 60. Qualifications for grants and ¢ j-
disqualification tracts
30. Compensation and expenses 900. Definitions

Sac. 18.66.010. Council on domestic violence and sexual as-
sault; purpose. There is established in the Department of Public
Safety the Council on Domestic Violence and Sexual Assault. The
purpose of the council is to provide for planning and coordination of
services to victims of domestic violence or sexual assault or \o their
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The Right To Carry

a  SK most Americans todaﬁ, and they’ll tell you thatthe){, not government, are the best guarantors
of their lives, liberty and happiness. In back-to-hack elections in 1994 and 1996, a majority of
voters cast ballots for candidates who support resto_rlng the full range of individual citizens’ traditional rights,
and returning government to the limited role prescribed for it by the Constitution. It has been some time
coming, hut the day has arrived, much to the dismay ofthose who believe that big government should only giet
bigger, wielding more and more control over every’American’s personal affairs, and commandeering a greater
share of every American’s rights and responsibilities.

~ Where the right to keep and bear arms is concerned, nothing so cI_earIX relpresents the will of the
American people as the right-to-cany movement sweeping the nation during tire last decade. Fromjust a few
states only a short time, a?o, nearly two-thirds of the states now have laws respecting the right of individual
citizens to exercise their fundamental right of self-defense by carrrmg concealed firearms for protection against
criminals. Nothing so clearly represents America’s new wave of freedom, and nothing so thoroughly
disillusions those whose control-oriented philosophy is being left behind. 1

3] states have right-to-cany laws— 127 million Americans — nearly halfthe U.S, 2poPuIation,
including 60% of handgun owners — live in right-to-carry states. Durm? the last decade, 22 states have
?dopted l‘shaII2|ssue” right-to-carry laws. During 1995-1996 alone, 16 states adopted or improved their right-
0-carry laws.

_ » States with right-to-carry laws have lower overall violent crime rates, compared to states without
right-to-cany laws — total violent crime is 18% lower, homicide is 21% lower, robbery is 32% lower, and
aggravated assault is 11% lower. (FBI)

~eIntheir ground br_eakm_%] study, Professor John R. Lott, Jr., and David B. Mustard, of the University of
Chicago, found that “allowing citizens to canK concealed weapons deters violent crimes and it aploears to
produce no increase in accidental deaths. Ifthose states which did not have right-to-cany concealed gun
provisions had adopted them in 1992, approximately 1,570 murders; 4,177 rapes; and over 60,000 aggravated
assaults would have been avoided yearly.... [T]he estimated annual gain from allowing concealed handﬂuns IS
at least J6.214 hillion.... [W]hen state concealed handgun laws went into effect ina county, murders fell by
85 percent, and rapes and aggravated assaults fell by 5and 7 percent”

«|n Florida, the homicide, firearm homicide, and handgun homicide rates have decreased 36%, 37%,
and 41%, respectively, since its 1987 cany law. During the same period, the national homicide rate decreased
0.4% while the national firearm and handgun homicide rates increased 15% and 24%, respectively. (FBI)
Florida carry license holders are more law-ahiding than the general public. Only 0.019% of licenses .ssued
through Nov. 30, 1996 572 out of 383,452) have been revoked because licensegs committed firearm . rimes."
Inan officii correspondence to the governor and other state officials, Florida Dept, of Law Enforcement
Commissioner James T. Moore stated that “From a law enforcement perspective, the licensing process has not
resulted in problems in the community from people arming themselves v/ith concealed weapons.™
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Florida’s homicide and total violent crime trends since right-to-carry adopted

“As noted. Florida's homicide, firearm-homicide, and handgun-homicide rates have decreased
dramatically since the state’s right-to-carrv law took effect. “Gun control” supporters claim that Florida's 3-dav
waiting period is responsible for the state’s homicide rate decrease, but historically waiting periods have not
caused reductions in'homicide. Despite having the nation’s longest waltlnfq ﬁerlo $15 daysf, California’s
homicide rate has risen, and is now 43% higher than the rate for the rest ot the country; California’s total
violent crime rate is more than 50% higher.” States subject to the Brady Act’s 5-day Waiting period have
experienced worse violent crime trends than states exempt from that law. (FBI) Anti-gun researcher David
McDowell has observed that “waiting periods have no influence on either gun homicides or gun suicides.”8

“Gun control" supporters contend that Florida’s high total violent crime rate “proves” that right-to-
carry doesn’t work. The fact is, though, that Florida's violent crime rate trend is better than the trend for the
country on the whole — since 1987, Florida’s rate is up 4.5%; the U.S. rate isup 12.3%. Also, in Fhrida and
nationwide, only 30% of “violent crimes” involve fireanns. More than 93% of violent crimes are aggravated
assaults and robberies, and firearms are used in only 22% of aggravated assaults in Florida (23% nationwide),
and in 39% of robberies in Florida (41% nationwide). (FBI)

The University of Maryland “study” - using your money to fund anti-gun “research”

In March 1995, David McDowell and some colleagues released a “studypaid for with taxpayers'
money by the federal Centers for Disease Control and Prevention ﬁCDCJ, which regularly uses tax dollars to
fund anti-gun “research.” (Legislation to stop the CDC’s misuse of funds has been Propose_d in Congress.) The
“study™ claimed gun homicide rates increased in Miami, Jacksonville and Tampa after Florida's carry law took
effect. Florida Dept, of Law Enforcement Commissioner James T. Moore has said that he doubts the
researchers’ figures. DFor good reason: total homicide rates declined 10%, 13% and 20%, respectively, in those
metropolitan areas, from 1987 until 1993, the latest available data when the study was released. (FBI)

Through 1995, the Florida city trends are as follows: Two-thirds of Florida cities of 10,000 or more
population have experienced decreases in their homicide rates since Florida’s carry law took effect, Lout of 3
experiencing a 100% reduction in homicide, having had no homicides in 1995 (improved from 1-n-4 during
1994). Approximately 20% of cities have experienced increases. Eight of Florida’s ten largest cities have
experienced homicide rate decreases since 1987: Jacksonville -down 46%, Miami -down 13%, Tampa -
down 24%, St. Petersbur%—up 12%, Orlando -down 41%, Ft. Lauderdale -down 53%, Tallahassee -up 36%.
Hollywood -dov/n 30%, Clearwater -down 21% and Miami Beach -down 93%. (FBI)

McDowell, et al., came up with their figures by calculating Jacksonville and Tampa homicide trends
from the early 1970s, when homicide rates were lower than today, to create the false impression that Florida's
1987 cany law caused homicide to rise. Then they calculated Miami's trend from 1983 forward, since
homicide Tates before 1983 were h|%her, and their'inclusion in the comparison would have shown that the city's
homicice rate decreased. None of the homicides they studied were committed by license holders, and no
dLCaction was made between homicides that occurred in situations where a license would be required to carry
anrjarm, and other homicides. McDowell’s brand of math comes as no surprise. Ina previous study, he
claimed Washington, D.C."s homicide rate decreased after its handgun ban, which took effect in 1977. In
cality, D.C.’s homicide rate tripled after the ban. (FBI)
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The police are not obligated to protect citizens '

Courts have held that the police are under no obligation to Prowde protection to individual citizens.
In Warren v. District of Columbia,s the District of Columbia Court of Appeals ruled that "official police
Personnel and the government employing them are not generally liable to victims of criminal acts for failure
0 provide adequate i olice protection . .. this unlforml(y accepted rule rests upon the fundamental principle
that a qovernment and its agents are under no general duty to provide public services, such as police
protection, to any particular citizen ... a publicly maintained police force constitutes a basic governmental
service provided to henefit the community at large by promoting public ﬁeace, safety and good order.” In
Bowers v.. DeVito, Bthe Court of Appeals for the Seventh Circuit ruled that “[ Tjherr is no constitutional right
to be protected by the state against being murdered by criminals or madmen.”

Handgun Control, Inc’s., and other gun-control supporters’ views on self-defense

Gun control activists have claimed that women shouldn’t resist attackers. Then-Handgun Control.
Inc., Chair, the late Pete Shields, advised that, if attacked, People should “put up no defense -give them what
they want."According to Dennis Henigan, the director o Handgun Control, Inc.’s Center to Prevent
Handgun Violence Legal Action Project, self-defense is “not a fec erall%_guaranteed constitutional right.”3
Accordln% to anti-gun researchers George D. Newton and Franklin E. Zimnng, “women generally are less
capable of self-defense and less knowledgeable about firearms.”2

Gun control supporters cite a small study of King's County (Seattle), Washington, claiming a gun in
the home is “43 times more likely” to be used to kill a family member than'to kill in self-defense.3 To reach
that ratio, suicides were counted as family member killings, increasing their number more than 500%. Self-
defense firearms uses were grossly undcrcounted by counting only cases in which criminals were killed. In
most protective firearms uses, criminals are scared off, captured or non-fatally wounded. The claim that
women use handguns to kill few criminals, but are more often killed by criminals with hendguns, is
misleading for the same reason; criminals are rarely killed in self-cefense. Also, the claim is based upon
police reports only, excluding fatal shootings ruled self-defense or justifiable by the courts.

Rep. Steams introduces national right-to-carry reciprocity bill

In Januar){)_1997, Rep. Cliff Steams_(}E{-FIa.R introduced H.R. 339, the Right to Safety and Personal
Protection Act, ahill to allow any person with a valid concealed firearm carr%mg_permlt or license, issued by
astate, to carry a concealed firearm in any other state, as follows: In states that issue concealed firearm
germns, each State’s laws governing where concealed firearms may be carried would apply within its own
orders. In states that do not issue carry permits, a federal “bright=line” standard would permit carrying, in
places other than police stations; courthouses; public polling places; meetings of state, countg, or municipal
governm%bodjes; schools: passenger areas of airports: and certain other locations. H.R. 339 would also
apply to he District of Columbia, Puerto Rico and U.S. territories, though D.C. residents, are prohibited from
purchasing handguns.

Inannouncing his bill, Reo. Steams noted that the Lott/Mustard study showed that right-to-carry laws
deter crime. Steams Says that H.R. 339 is needed "o greatly expand the secUrity individuals enjoy in their
own states when they travel ormmgly cross state lines.” Urder H.R 339, Peoplewhq have carry permits
issued by their home states would be able to carry lawfully in any other state, under either the laws of the state
they are carrymP in (ifthe state issues permits) or under the federal standard (if the state does not issue
Permns). People who live in states that do not issue permits would be allowed to cany in any state, provided
hey possess a carry permit issued by any state, under either the state or federal law, as noted:
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Second Amendment To The U.S.

"Awell regulated Militia, being necessary to the security ofafree State, the right ofthe people to
keep and bear Arms, shall not be infringed.""

Like all rights protected by the Bill of Rights, the right to keep and bear arms is possessed by each
American individually. Gun prohibitionists' 20th-century "*collective right" Second Amendment
interpretation is a Laud. The Framers understood that all people are individually "endowed by their
Creator” with rights and that states only possess such ""powers™ as the people allow.

The Supreme Court has ruled in few cases addressing Second Amendment-related issues. The Court
recognized that the right to arms is an individual right in US. v. Cruikshank (1876), Presser v.
Illinois (1886), Miller v. Texas (1894), U.S. v. Miller (1939) and US. v. Verdugo-Urquidez
(1990). Lower federal court decisions have been divided on the rights question, though those
Lndiop gainst +r individual right are contrary  the Verdugo-Urquidez decision, in which *he
Court observed that the term *'the people’ has the same meaning in the Second Amendment as it
does in the First, Fourth, Ninth and Tenth. ""The people,” the Court said, refers to all persons in our
nation?! ernmnunity These decisions support the geoerations-old understanding of the* m hp»r
arms as one of our most important individual liberties.

Second Amendment revisionists claim the National Guard, rather than the general citizenry, is the
Militia referred to in the Constitution. For more than 400 years, however, the term "well regulated
militia" has meant the people, with privately owned weapons, led by officers chosen by themselves.
The Militia of the U.S. is defined under federal law to include ail able-bodied males of age and some
other males and females (10 U.S.C., 8311; 32 U.S.C., 8313), with the Guard established as only
its ""organized" element The Guard, however, is subject to absolute federal control (Supreme Court,
Perpich v. Dept, of Defense, 1990) and thus is not the militia envisioned by the Framers.

Right-To-Carry

States with right-to-carry laws have lower overall violent crime rates than other states. The homicide
rate is 28% lower and the firearm homicide rate is 33% lower and the handgun homicide rate is 38%
lower. Since 1987, when Florida enacted right-to-cany, its homicide rate has dropped 27%, its
firearm homicide rate has dropped 34% and its handgun homicide rate has dropped 38% while the
U.S. rates rose 8%, 28% and 43%, respectively. (FBI) Only .017% of Florida carry licenses have
been revoked because of firearm crimes after licensure. (Florida Dept, of State)

Survey research by criminologist Gary Kleck indicates at least 2.5 million protective uses of
fireanns each year in the U.S., more than four times the reported number of violent crimes
committed with firearms. Most protective uses do not involve discharge of a firearm. In only 0.1%
of protective gun uses arc criminals killed, and in only 1% are criminals wounded A survey for the
Dept of Justice found that 40% of felons had chosen not to commit at least some crimes for fear
their victims were armed, and 34% admitted being scared off or shot at by armed victims. (J.
Wright, P. Rossi, Armed and Considered Dangerous, 1987)

U.S. Dept, of Justice victimization surveys show that the protective use of a firearm lessens the
chance that a rape, robbery or assault attempt will be successfully completed and also reduces the



chance of injury to the intended victim.

Clinton Gun Ban

More than 85% of the firearms banned as ""assault weapons™ by the Clinton crime bill are rifles.
However, rifles are the type of firearm least often used in crime. Rifle use in homicide has dropped
36% since 1980. In 1994 rifles of any type were used in only 3% of homicides, far less than
knives (13%), bare hands (5%) and clubs (4%0).

Since the first days of the "assault weapon® issue, reports from state and local law enforcement
agencies have consistendy shown that military-looking semi-automatic rifles and similarly-styled
handguns and shotguns have been used in only a small percentage of violent crimes, a fact
begrudgingly aHmrngrf by the Senate author of the "assault weapons™ law, Dianne Feinstein
(D-Calif.) and the anti-gun Washington Post.

Gun-ban supporters ignore police reports, basing their claim that **assault weapons' arc used in
crime on BATF firearms tracing data. BATF reports, however, that it ""does not always know if a
firearm being traced has been used in a crime.” The Congressional Research Service reports that the
BATF tracing system "was not designed to collect statistics Firearms selected for tracing do not
constitute arandom sample.... data from the tracing system may not be appropriate for drawing
inferences such as which makes or models of firearms are used for illicit purposes A law
enforcement officer may initiate a trace request for any reason. No crime need be involved. No
screening policy ensures or requires that only guns known or suspected to have been used in crimes
are traced Itis possible that traces may be requested for a variety of reasons not necessarily
related to criminal instances."

""Gun control™ lobbyists deliberately blur the differences between semi-automatic and fully-automatic
firearms, one boasting that ""anything that looks like a machinegun is presumed to be a machinegun*
by a misinformed public. The fact is, so-called "assault weapons' function precisely like all other
lemi-autocuatic fireanns, firing only one shot ai a time. Because ""assault weapons' use
commonplace calibers of ammunition, they arc well- suited for target shooting, hunting and/or
defensive use. Semi-automatic firearms were invented more than 100 years ago, and constitute 15%
of privately owned firearms in America.

Contrary to President Clinton's claims, the greatest threat to police officers comes not from *assault
weapons," but from criminals and the justice system that fails to punish them - 73% of law
enforcement officers’ killers have prior arrests, 56% have prior convictions, and 23% arc on
probation cr parole when they take officers’ lives. According to the FBI’s *'Law Enforcement
Officers Killed and Assaulted™ reports, of firearms used to murder police officers during the past
decade only 2-3% were ""assault weapons."

Clinton Ammo Ban

President Clinton claims new kinds of ammunition are being used to defeat bullet resistant vests and
kill law enforcement officers, requiring an expansion of the federal ""armor piercing ammunition'
statute. No new armor piercing ammunition exists, however, and legislation introduced in Congress
at the president's urging would outlaw most calibers of rifle ammunition, and many calibers of
handgun ammunition, none of which is designed to defeat protective vests. According to the FBI, of
officers fatally shot during the last decade, 70% were not wearing vests. Of those who wore vests,
95% were shot in unprotected areas. No law enforcement officer has ever been killed because an
armor piercing bullet defeated a protective vest.

Brady Act Failures

""Gun control™ supporters claim the federal 5-day waiting period prevents thousands of felons from
buying handguns. In fact, most of these supposed "felons™ are honest citizens whose applications
are temporarily non-approved because background checks initially reveal incomplete or erroneous
information. Most of these people are later approved. Brady should not be praised because it delays



honest citizens' handgun purchases.

Instead, Brady should be judged for its failure to impact on crime. Waiting periods do not stop
felons from obtaining guns illegally. Since 1968 it has been illegal under federal law for felons to
possess firearms (and violent crime has more than doubled). Furthermore, 93% of career armed
criminals get their guns from sources other than gun stores (where waiting periods apply), mostly
by theft or black market deals. (/. Wright, P. Rossi, Armed and Considered Dangerous, .1987)
BATF, ""Protecting America,” 1992)

""Gun control™ advocates speciously claim that violent crime has decreased in America because of the
Brady Act Infact crime has decreased more in Brady-free states, such as those having an instant

check system.

Firearm Safety

Many television and newspaper reporters would have the public believe that fatal firearms accidents
are an ""epidemic,” though such accidents are at an all-time low.

Education, rather than restrictions on gun owners, has helped reduce the fatal firearms accident rate
t0 0.6 per 100,000 citizens, down 82% since the aU-time high recorded in 1904. The fatal firearms

accident rate pales in comparison to rates for motor vehicle accidents (16.5), home accidents (10.2),
other public accidents (7.6), and work-related accidents (1.9). (Natl. Safety Council)

Annual fatal firearms accident numbers are down 56% since the all-time high in 1930. This decline
occurred as the population doubled, and the number of firearms owned quadrupled, proving that
responsible gun ownership poses no inherent threat to safety. (Natl. Centerfor Health Statistics,
Natl. Safety Council, Census Bureau, BATF)

To promote more restrictive gun laws, some claim that car registration and driver licensing laws
caused fatal motor vehicle accidents to decline 1968- 1991, and assume that similar laws against
guns and gun owners would reduce gun accidents. However, those car laws were imposed (most
before WWI1) for reasons other than safety, and the fatal motor vehicle accident rate did not begin to
decrease until 30 years later. Moreover, the fatal firearm accident rate dropped 50% 1968-1991, the
greatest decline among major accident types. By comparison, the motor vehicle rate dropped the
least, 37%. (Natl. Safety Council)

Gun Law Failures

In 1976, Washington, D.C., enacted a virtual ban on handguns. By 1991, D.C.'s homicide rate had
tripled, while the U.S. rate rose 12%. New York City, Chicago, Los Angeles and D.C. - with very
restrictive gun laws - make up only 5% of the U.S. population, yet account for 16% of U.S.
murders.

California imposed a 15-day waiting period on handgun sales in 1975, and banned "assault
weapons' in 1989 -- yet its homicide rate today is 38% higher than the rest of the country’s. In
1975, South Carolina limited handgun sales to individuals to one per month. Since then, South
Carolina's violent crime rate has risen more than 100%o.

Some have claimed D.C.'s homicide rate declined due to Virginia's 1993 law limiting handgun
purchases to one per month. That belief is based on the illogical notion that D.C. murderers would
obey a Virginia state law while violating a multitude of much harsher federal and D.C. gun laws.

The Real Causes Of Crime
And real Solutions
From 1960-1980, the number of prison inmates per 1,000 violent crimes dropped from 738 to 227,

and the crime rate tripled. Each year more than 60,000 felons convicted are not sent to prison. Only
29% of convicts are in prison: 71% are on parole or probation, free on the streets.



Imprisoned criminals serve only one third of their sentences, on average: for murder, 7.7 years;
rape, 4.6 years; robbery 3.3 years; and aggravated assault, 1.9 years. Every day in America there
are 14 murders, 48 rapes and 578 robberies by convicted criminals on parole or early release from
prison. The average career criminal commits more than 180 crimes a year {Rand Corp.),
contributing significantly to the 14 million violent and property crimes last year. {FBI) The answer
to this problem is expanded prison capacity and truth-in-sentencing laws which
require prisoners to serve at least 85% of their sentences.

Juvenile arrests for violent crime increased more than 30% from 1990 to 1993. Arrests for murder
alone increased 28.5%. Gang related homicide, just 0.8% of all homicides in 1980, accounted for
3.6% of all such crimes by 1992. The addition of more than 500,000 men in the crime-active age
14-17 male population by the year 2000 will send juvenile crime skyrocketing, according to experts.
Violent juvenile criminals who do "adult crime"™ should serve ™"adult time."

Crime victims or their survivors are often unfairly barred from participating in the criminal justice
process in any way, a problem that can be corrected by victims' rights legislation.

For more information, contact CrimeStrike at 1-800-TOUGH-II.

Firearms Facts

Guns in the U.S.: 230 million,
including 75-80 million handguns (BATF)

Gun owners in U.S.: 60-65 million,
of whom, 30-35 million own handguns

Owners who have used 11% of firearms owners
guns for self-defense: 13% of handgun owners
Annual criminal gun use: Less than 0.2% of firearms,

Less than 0.4% of handguns

About 99.8% of firearms and more than 99.4% of handguns will not be used to commit violent
crimes in any given year.
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GUN-FREE SCHOOL ZONES ACT OF 1996

* The Gun-Free School Zones Act wu initially signed into law as pan of the Crime
Control Act of 1990 (Pub. L. 101-647), taking efTect on January 29, 1991. On April 26, 1995,
Uk Supreme Court handed down a 5-4 decision striking down lhe law as unconstitutional. The
Court's opinion stated that Congress had overstepped its constitutional powers to regulate
interstate commerce when it passed a law burning gun possession within 1,000 feet of a school
(United States v. Lcpet). The decision turned on whether Congress had the authority to pass the
law based on the Commence Clause of the Constitution which specifically grants Congress the
power to regulate interstate commerce.

M In September of 1996, Senator Herb Kohl (D-WI) offered a slightly modified version of
the original Gun-Free School Zones Act in the form of an amendment to the Treasury, Postal
Appropriations bill. The Kohl Amendment passed and wu included in the Omnibus
Appropriation! bill for fiscal year 1997 (FY97). In an attempt to satisfy the Court's concerns,
the Kohl Amendment specified that the law would apply only to those firearms that have *"moved
in or that otherwise affects interstate or foreign commerce*. Virtually all firearms have crossed
state lines and would thereby be covered by the new language, however it is still unclear
whether or not this new element would allow the law to pass constitutional muster should the
Court consider the issue again.

* In 1990, NRA-DLA urged the Congress to include exceptions in the Oun-Frec School
Zones Act to ensure that certain generally xognized lawful activities would not cause otherwise
law-abiding gun owners to be unwittingly covered by the Act, thereby leaving them upen tu a
possible federal felony charge. These exceptions remain in the Kohl Amendment as enacted as
part of the Omnibus Appropriations bill for FY97, and ire as follows:

* "School" means a school which provides elementary or secondary education,
and "'school zone™ means the ground* of a public, parochial, or private school,
or within a distance of 1,000 feet frrjn such grounds.

* The prohibition would not apply to:

¢¢ Firearms on private property (this would include a situation
where a private home is ised for purposes of ""home schooling™);
** Fireanns which are unloaded gad ire in a locked container or
lacked firearms rack on a motor vehicle;

e+ Unloaded fireanns possessed by tn individual traversing school
grounds for the purpose of gaining access to lands open for
hauling if the entry is authorized by the school;

»+ Persons licensed by state or local authorities, individuals using
a firearm in a school program, or law enforcement officer* acting
in their official capacity.
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*The Brohibition would alio apply to the discharge of a firearm witnin the school
zone, but would not apply to:

<+ The discharge of a firearm on private property;
e+ Djscharging a firearm as part of a school program;

o4 D|schar9e of n firearm by an Individual in accordance with a
contract between the school and the individual: o
, Dls%harg? of ? firearm by a law enforcement official acting in
his or ner Official capacity.

¥ The law specifies that the Federal government, upon enactment of the Gun-Free School
Zones Act, does not intend to occupy this field of law. Therefore, individual states and localities
may enact there qwn Gun-Free School Zones Acts which are equaII%/ or more severe than the
federal law. As of June of 1995 only six states did pot already have there own Gun Free School
Zones Act: Hawaii, Kentucky, Massachusetts, Nebraska, New Hampshire and wyoming.
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Study: Weapons laws deter crime

Fewer rapes, killings found
where concealed guns legal

By Dennis Cauchon
USATODAY

.In a comprehensive study
that may reshape the gun coo-
trot debate; researchers have
found that letting people cany
concealed gum appears to
sharply reduce killings, rapes
and other violent crimes.

The nationwide study found
that violent crime fell after
states made It iegti to carry
conceded handguns:

» Homicide, d 83%

»Rape, down S.

» Aggravated assauit, down
™4

The University of Chicago
study, obtained by USA TO-
DAY, Issetto be released next
Thursday. But Its Impending
release has already sent shock
waves through the gun-contro!
debate because of the effect It
may have on one of the nost
controversial areas of gun law.

Since 1983, the number of

states making U legal to cany
concealed weapons has groan
from nine to 31

The National Rifle Associa-
tion has led this light In stale
legislatures, arguing that con-
cealed weapons deter crime.

Guo control supporters
counter that these laws cost
lives by Increasing accidental
deaths and Impulsive killing.

The study analyzed FBI
crime statistics In the nation's
3034 counties from 1977 to
1993 to see If the Introduction
of concealed-weapons laws
had any effect on crime.

The results overwhelmingly
supported the Idea that these
laws deter vidlen!: crime.

The drop Isn't primarily
caused by people defending
themselves with gups, says
John Lott, Ihe study's author.
Rather, criminals seemtoalter
their behavior to avoid coming
Into contact with a person who
might have a gun.

Concealed-weapons laws
have drawbacks, too; the study
found. Auto theft and larceny
increased. Criminals shifted to
property offenses, In which
contact with a victim b rare,

Lott.

"The policy implicationsare
undeniable: If you're interest-
ed in reducing murder and
rape, then letting law<biding,
mentally competent citizens

any concealedweaponshasa
itive | ct,™ Lott.

IOOSGun connﬁgl bai%? Josh S
garmanof the Violence Policy
Center blasted the study: "Any-
onewhoargues that these laws
reduce crime either doeantun-
derstand the nature of crime
or has a preset agenda.”

Lott, who spent two years on
the study, says he sent hb re-
search to scholars who might
disagree with him and mad.
changes to satisfy the critics.

David Kopel, a gun control
scholar who did a smaller
study on the same Issue, says,
“Lott's study to so far ahead of
all previous studies that it
makes frem aOworthless.”



By DAVID KOPEL

A quiet revolution In gun poli-
cy Is spreading throughout Amer-
ica. Ten years ago, only a half-
dozen states routlnely Issued per-
mits for trained citizens to carry
concealed handguns for personal
protection. Today, however. 31
states comprising more than half
the nation's population grant
concealed-carry permits to
law-abiding citizens. In the long
run, this movement will prove
far more significant than either

>the Brady BUI waiting period or
the ban on certain semfautomat-
ics.

In 1087, Florida Gov. Bob Mar-
tinez signed a bill entitling any
citizen who clears a fingerprint-
based background check and pas-
ses gun-saf'-ty classes to receive a
permit to carry a concealed hand-
gun fov protection. Since then, a
steadyéjrogressmn of states has
adopted concealed-carry laws
modeled on Florida's. Has this
movement made America safer
or more dcngerous?

In research conducted for an
article In the Tennessee Law
Review, historian Clayton Cra-
mer and | found that In Florida,
following adoption of its con-
cealed-carry law, the murder rate
started an Immediate, steady de-
cline. Before the law, Floridians
were about 36 percent more like-
ly to be murdered than other
Americans; after a few years, the
Florida rate was equal to or
slightly less than the national

Forum/ Letters
Concealed-gun laws appear to cut crime rates

rate. AS for other violent crimes.
Florida was the worst state In
the nation both before and after
the new law. Florida’s overall
vlolent-crime rate, however, rose
much more slowly after 1987
than did the national vlolcnt-
c.'me rate.

\'hen we examined vlolent-
crim ' data In California, where

pemn' policies vary W|der by
county, we found that counties
that Iss. a concealed-carry per-

mits libei Uy had lower vlolent-

crime rate,, than counties with
restrictive policies; restrictive
counties hrJ lower rates than

counties with prohibitive poli-
cies.

A comprehensive study by
University of Chicago law pro-
fessor John Lott and graduate
student David Mustard examin-
ing crime data for 3,054 counties
found that while concealed-carry
reform had little effect In rural
counties, In urban counties It was
followed by a substantial reduc-
tion In homicide and other vio-
lent crimes such as robbery. At
the same time, there was a statis-
tically 5|gn|f|cant rise in non-con-
frontatlorial property crimes,
such as larceny and car theft.
Apparently many criminals con-
cluded thct the risks of encoun-
tering a victim who could fight
back had become too high.

Lott and Mustard estimate
that If all states that did not
have concealed-carry laws In 1992
adopted such laws, there would

Lottand Mustard estim ate that ifall states
thatdid not have concealed-carry laws in
1992 adopted such laws, there would be
approximately 1,800 fewer murders and
3,000 fewer rapes annually. Thus the
adoption orimprovementofconcealed-carry
laws in more than a dozen states since 1992
may be one reason for the currentdecline in

murder rates.

be approximately 1,800 fewer
murders and 3,000 fewer rapes
annually. Thus the adoption or
Improvement of concealed-carry
laws in more than a dozen states
since 1992 may be one reason for
the current decline in murder
rotes.

In some respects, the con-
cealed-carry movement has be-
come a women's issue. In fact,
about a quarter of those who
apply for and receive concealed-
carry permits arc women. When
Alaska Gov. Walter Hickel
signed concealed-carry legisla-
tion In 1993, he explained that
the constituents he found most
compelling were "the women
who called and said they worked
late and had lo cross dark
parking lots, and asked why

couldn't they carry a concealed
gun?" Leading advocates foi con-
cealed-carry laws Include female
victims of crlne such as Suzanna
Gretla Hupp, whose parents
were murdered five years ago In
a mass killing In Killeen, Texas;
Rebecca John Wyatt, the founder
of Safety for Women nnd Respon-
sible Motherhood; and Marion
Hammer, the new president of
the National Rifle Association
and an activist In the Florida
concealed-carry debate. Hammer
once brandished her handgun to
ward off a gang of would-be
robbers.

Typically, when state legisla-
tures first consider concealed-car-
ry bills, opponents warn of horri-
ble consequences: Pennit holders
will slaughter each other in traf-

fic disputes, while would-be
Rambos shoot bystanders In In-
competent attempts to thwart
crime. But within o year of
passage, the Issue usually drops
off the media radar screen, wht’e
pro-gun-control lawmakers con-
clude that the law wasn’t so bad
after all.

Why? Because everyone Is a
potential beneficiary of con-
cealed-carry reform. Since crimi-
nals don't know which of their
potential victims may be armed,
even persons without concealed-
carry permits would enjoy in-
creased safety from any deter-
rent effect. Moreover, a Psychol-
ogy Today study of "good
Samaritans” who came to the aid
of vlolent-crime victims found
that 81 percent were gun owners,
and many of them carried guns
In their cars or on their persons.

Concealed-carry permits are no
panacea for high crime rates. But
they will be nn Important compo-
nent of an Rntl-crime strategy
based on the right and duty of
good citizens to take responsibili-
ty for public safety.

G David Kopel la research director of
the Independence Institute, Golden,
Colo. This place te edapled from Me
article In the July/August Issue of the
Heritage Foundation's magazine, Poli-
cy Review: The Journal of American
Citizenship. Reeders may write to Mm
In care of The Heritage Foundation,
214 Maaaachueetta Avs. NE, Waahlng-
ton, D.C. 20002.
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Concealed-carry revision gets bum rap

By PAUL JENKINS

State government is a constant won-
der. Here, we have a governor who says
he wants peace with lawmakers so that
Alaska's myriad problems can be ad-
dressed. But at the same time, we have
thin-skinned petty limctionaries in this
administration going out of their way to
say some very ugly things about those
same lawmakers.

Take this deal with Gov. Tony
Knowles' communications director,
David Ramseur, and Sen. Lyda Green,
for instance.

The Wasilla Republican offered a
bill to modify Alaskas 18-month-old
concealed-carry law. Knowles vetoed it.
Green wrote an opinion piece published
in the Frontiersman that said he was a
lunkhead for doing so. That should have
been it. Business as usual. But then.
R, mseur waded in with a letter to the
euitor in the -July 24 edition of the
Frontiersman.

It was a beaut.
Ramseur accused the
elected oll'icia] of wrap-
ping herself in the
Constitution and con-
tinuing to “defy com-
mon sense,"

He distorted what
(Jiwri>hill was about.
It*opined that she was
lust whining about the
veto of “extremist legislation pushed by
:he self-styled terminator caucus.' which
many Alaskans have now cubbed ‘the
gang that couldn't shoot straigh .*"

If he had let it go at that —. ust a ba-
sic cheap shot —it would have been bad
enough, hut he did not. Referring to the
original legislation Ihal put the con-
cealed-cany law on the books, he said.
“That bill passed with the support of
iaw enforcement

That, ladies and gents, is a crock, a re-
visionist's view of recent history. It shows
why those who support the Second
Amendment must be wary of govern-
ment. ihose who fear guns, and the peo-
ple who have them, have a tendency .0
make tilings up or leave things out.

What happened to Green's hill is a
great recent example. Among other
things. Ramseur and others have howled
about a provision that would have al-
lowed a person canying a concealed gun
to go into a bar or restaurant that serves
alcohol. Unfortunately, neither Ramseur
nor the news media mention that the hill

Jenkins
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specifically would have barred that per-
son from chinking in the establishment
—or that Alaska already has a law pro-
hibiting possession ofa weapon by an in-
toxicated person.

The truth about Alaska’ concealed-
cany law is this: Two years ago iaw en-
forcement administrators —not the cops
on the street —fought the original legis-
lation tooth and nail. You saw some of
them recently in news accounts. They
were standing with the governor at rl e
soppy, image-driven ceremony a. .lie
Law Enforcement Memorial to veto
Green's legislation.

And the lapdog media helped them in
their iritial efforts to block concealed ear-
ly —and their efforts to kill Green’s hill.

A few veal's ago, there were scare sto-
ries suggesting crazed gun freaks would
shoot each other over minor fender-ben-
ders at intersections. Then it was bud for
kids. Then, dangerous for women. People
would shoot themselves. It would put po-
lice officers in danger.

Many top cops — and Anchorage’s
sadly led the way —Ilobbied their fannies
off. Regular folks should not lie walking
the streets with guns, they seemed lo
say, because they are too stupid and vi-
cious to be tnisted.

They slapped together a so-called
White Paper packed with half-truths and
deceptions in an effort to sway legisla-
tors. They twisted arms in the House.
They twisted arms in the Senate. They
twisted fonner Gov. Wally Hickels arm
in an effort to keep him from signing the
bill. The incoming administration — flie
same administration that could barely

FAX 264-8794 —

wait to begin chopping up guns in state
storage — even asked that Hickel not
sign the hill until it could review its pro-
visions. Hickel, God bless him, signed it
anyway.

And did people line up to shoot each
other? Nope. In Alaska, just like in ever}'
other state with concealed-carry statutes,
law-abiding citizens have obeyed the law.
"nere have been no wild gunfights, no
bar shootouts. The top cops —who spent
time and money working against the
public —were dead wrong.

Apparently. Ramseur now would have
us believe that the cups who worked to
kill Green’s hill have always adored the
idea of concealed carry, but worked
against her bill lo save us. Wh it non-
sense. Many of them did not want Alas-
ka to have concealed-cany laws in the
first place. As one told me afler the law
went into efiect: "I guess we'll have to live
with it." Nothing has changed. They cer-
tainly dont want the law expanded. And
if we ever go to sleep, you can bet they’ll
work to have the existing law repeale ..

And now, Ramseurs version of history
and what Green’ bill was all about ax>
being sent out to people who write the
governors office asking about the veto.
That's too bad. That's the kind of thing
that widens the war with the Legisla-
ture. makes intelligent people nervous
about government and serves neither the
governor nor the people of Alaska.

State government, indeed, is a con-
stant wonder.

Paul Jenkins is an editin' of The Anchorage
‘iimes.

e-mail AnchTimos@corcom.com


mailto:AnchTimos@corcom.com

A

Session:
State Capitol
Juneau AK 99801 m1182

la s ka S tate L e gislatu

re
Interim:

Senate State Affairs 116 with Avenue

Crunch these gun numbers

While Bill Clinton runs the railroad,
the engine that pulls the guns-as-public-
health-menance train is the Federal Cen-
ters for*Disease Control and Prevention.
Their goal is to “revolutionize” society's
view of guns until they are considered
“dirty,” deadly — and banned.

Puople in our community and the arti-
cle “NRA aims to Kkill gun research,”
(July 11), would have you believe that by
the year 2001, gun injuries are expected to
surpass motor vehicle injuries as the
nation’s leading cause of fatal injuries.

So let’s look at this information from
“Statistical Abstract of the United State
1995,” by the Bureau of the Census.

In 1980, firearms acccanted for 33,780
deaths; in 1985, 31,586 deaths; in 1990,
37,155 deaths; in 1991, 38,317 deaths; and
in 1992, 37,776 deaths.

In 1970, motor vehicle accidents caused
108,126 deaths; in 1980, 106,102 deaths; in
1990, 92,641 deaths; in 1991, 86,157 deaths;
and in 1992, 80,967 deaths.

Major cardiovascular disease accounted
for one million deaths in 1970. That
number dropped to 988,000 in 1980; 916,000
in 1990; 915,000 in 1992, and rose again in
1993 to 944,000 deaths.

The number of deaths from influenza
and pneumonia was 62,000 in 1970; 54,000
in 1980; 79,000 in 1990; 76,000 in 1992 and
81,000 in 1993.

Gee, by the year 2001, I'll have a better
chance of dying from a heart attack,
pneumonia or a motor vehicle accident
than from a firearm.

iy _

Anchorage AK 99501-2133



Personal rights gun Dbill
takes hit from Knowles

evisions to Alaska's Con-
R cealed Handgun Permit

Program contained in

Senate Bill 177 would not

have granted new or in-
creased rights. Rather, the revi-
sions would have protected
our civil right to keep and bear
arms — a right and freedom
guaranteed In our state and
federal constitutions

In passing legislation to en-
act Alaska'. Concealed Hand-
gun Program (CHP) in 1994,
and SB 177 revising the pro-
gram this year, the Legislature
upheld and worked to restore
Alaskan's civil rights. By veto-
ing this legislation, the gover-
nor once Jgain chose to exert

overnmental control over in-

ividual choice.

| sponsored SB 177 after
many Alaskan permit holders,
non-permit holders, firearms
instructors and gun rights ad-
vocacy groups told me that the
concealed handgun program is
too expensive and too restric-
tive. CHP permit holders have
taken thePersonaI responsibili-
ty for self-protection and pro-
tection of their Icved ones. To
inhibit their abil ty to do so
through over burdensome reg-
ulation is not right.

To receive a CHP permit, an
applicant must meet rigorous
program criteria. Applicants
are required to provide finger-
prints, submit to background
checks, receive professional
training on the use of firearms,
the laws relating to firearms
and the use of deadly force,
and qualify with their hand-
gun. CHP permit holders are
among our most responsible
and law abiding citizens.

Provisions ot SB 177 would
reduce the permit fee, provide
for reciprocity with other states
and remove some restrictions
on where a permit holder is al-
lowed to carry.

These provisions were thor-
oughly discussed throughout
the committee process, exam-
ined by the Legislature, and
passed by both houses with bi-
partisan support.

In numerous committee
meetings, the administration's
spokesperson stated, "In a
chocolate-covered world, we
would leave the program as is."

Consistent with his policy of

destroying confiscated
weapons and his ve.o of SB 274
(protecting the operation of
sport shooting ranges), the

overnor's veto rhetoric for
fenate Bill 177 relies on fear

and distortion to lend validity
to his liberal ideology — pro-
moting a paternalistic govern-
ment and repressing individual
freedoms.

While the governor cited the
provisions expanding where a
permit holder can carry as dan-
gerous, he overlooked the le-
ﬁitimate concerns of the license

older. He said carrying con-
cealed in banks would create a
dangerous situation. Protection
while carrying deposits to the
bank is one of the primary rea-
sons that business owners get a
permit.

No one else is providing pro-
tection for them on the way to
and from the bank. Is it right to
force them to leave their hand-
gun unattended in their car? Is
it safer there than in the pos-
session and direct supervision
of a trained, licensed, law-abid-
ing citizen?

This bill does not advocate
the mixing of guns and alco-
hol. 1t is illegal to use or pos-
sess any weapon, concealed or
not, while impaired by alcohol,
and rightfully so.

SB 177 would have allowed
permitees to carry concealed
weapons into places that have
beverage dispensary licenses
providing the permitee consume
no alcohol. At no time in the
process did anyone argue for the
right to use a firearm, In any cir-
cumstance, while drinking.

In his veto message the gov-
ernor chose to ignore certain
provisions of this bill: one
would have allowed a private
property owner the right to
deny firearms by posting a
sign and another that would
provide the tool for excluding
carry on public propeity by
statute.

These important provisions
protect private property rights

and ensure adequate review of
public propertP/ policy deci-
sions that could infringe on
second amendment rights.

As a legislator, 1take the re-
sponsibility of defending the
constitutional rights of my con-
stituents very seriously and |
am deeply concerned with the
continuing anti-firearms policy
of this administration.

With over 5,000 permits is-
sued and not one case of
weapon misconduct, Alaska's
Concealed Handgun Permit
program has proven to be a
good program.

I, and the majority of my col-
leagues, believe that the revi-
sions contained ir. Senate Bill
177 make it better. | join the
many Alaska gun owners in
disappointment over the gov-
ernor s veto. It's not a "choco-
late-covered world" out there
and no qualified citizen should
be denied the opportunity for
personal protection.

Sen. Lyda Green, a Republican,
lives in Wasilla.

uewsianuolq ayl
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Armed society is polite society

Well, | see that "Slick Willie's” agenda
on personal liberties and Second Amend-
ment rights took fmother hit in Juneau
when Gov. Tony Knowles vetoed the
concealed carry amendments bill recently.

A few facts.

A person with a carry permit cannot
carry a weapon concealed in any area that
a non-permitee can carry one openly.

If I am with my wife in an unsafe area
frequented by gangs or other lowlife and
decide to go into a pizza place or a food
establishment that serves beer/wine, even
if we don’t drink, | am in violation of the
aw.

If 1 go to the bank to cash a check or
draw out money for a "cash only” pur-
chase and have my weapon, | am in
violation.

I know several law enforcement people
who are very much in favor of all asp<»cts
of personal protection weapons — verK
unlike the staged TV presentation wit
our governor and some of our officials.

The amendment proposal only makes
the concealed cany law more workable
and realistic and gives us "good guys" an
even playing field with the bad guys.

Remember, an armed society is a polite
society.

If all you worried people carrying a
weapon illegally to protect yourself
would take the time to dget a legal carry
pennit, join the NRA and vote, we would
not be ra danger of having our Constitu-
tional rights trampled by "Big Brother.”

Remember Waco and Ruby Ridge — it
can happen to you too.

> John C,Wpo
Jomn G i
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P.O. Box 110001
Juneau. Aluka 90611 0001
(907) 465 3500
Fee (907) 485 3537

Tony Knowles
GOVERNOR

State of Alaska
OFFICE OF THE GOVERNOR

Juneau

June 19, 1996

The Honorable Drue Pearce

President of the Senate 96-95-2'i.V'y:?)) .-/n
Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear President Pearce:

Under the authority of Art. Il, sec. 15 of the Alaska Constitution, | have vetoed the
following bill:

HCILZ CS for CSSB 177(FIN) am H

"An Act relating to permits to carry concealed handguns;
and relafng to possession of firearms on state ferries "

I believe this bill would seriously undermine the safeguards in Alaska's concealed
weapons law and would jeopardize the public and law enforcement officials. The bill
would remove many of the places where concealed weapons are prohibited under current
law and would permit the carrying of concealed weapons by out-of-state persons who
may not meet Alaska’s statutory requirements.

The current concealed handgun program has been in place for only 18 months. The
experience to date has not demonstrated that the law is “broken,” or that the types of
amendments contained in this bill are warranted or necessary.

A specific objection to this bill comes from a basic premise, founded on hundreds of

years of experience, that guns and alcohol don't mix. This bill would allow concealed
handguns in bars. This scenario invites tragedy.

Poet-If Fax Note 7671
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I also question the wisdom of allowing concealed guns in banks and government offices
as proposed in this bill. Th.re is good reason for these locations to be protected. We
should not jeopardize their security by allowing concealed handguns on the premises.

Finally, the manner in which this bill would offer reciprocity for concealed handgun
permit holders from other states is especially troubling. Reciprocity would be offered to
any out-of-state permittee regardless of the requirements to obtain a pennit in another
state, even if those requirements are less stringent than in Alaska Moreover, an
out-of-state permit holder would not be subject to the same restrictions that apply to
Alaska pennit holders. While this may not have been the intent of the legislature, it is
unacceptable to allow activities by out-of-state residents which are prohibited by Alaska

residents under our laws.

Many municipalities and law enforcement organizations have voiced strong opposition to
this legislation including the Alaska Peace Officers Association, the Alaska Association
of Chiefs of Police, the Public Safety Employees Association, the Municipality of
Anchorage, and the Cities of Palmer and Wasilla. | acknowledge their experience and
professionalism in thiis area and find a veto of this legislation necessary in the interest of
public safety.

Sincerely.

Ton”Lnowles
Governor
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Robert H. Parkerson, Ph.D.
HC 02, Box 7630-A1
Palmer, AK 99645

Dear Dr. Parkerson:

Thank you for your letter expressing interest in Senate Bill 177, which would have
expanded Alaska’s concealed handgun law by permitting concealed weapons in bars,
government offices, and banks, and allow out-of-stats permit holders to carry concealed

guns in Alaska.

On June 19, I vetoed this bill. 1believe it would have seriously undermined the
safeguards in Alaska’s current concealed weapons law and would have jeopardized both
the public and law enforcement officials. The current concealed handgun program has
been in place for only 18 months. The experience to date has not demonsnated the law
“broken,” or the types of amendments contained in this bill are warranted or necessaiy.
The existing program was the result of a carefully crafted compromise sTuck two years
ago and passed with the support of law enforcement, so I believe we should give it m,ore

time to work.

Also, the idea of allowing guns in bars defies common sense. Hundreds of years of
experience has shown guns and alcohol don’t mix. Allowing guns in bars simply invites
tragedy, a major concern of Alaska s police officers who lined up strongly against this

bill.

Finally, the bill offered reciprocity for concealed handgun pennit holders from other
;tates-meaning people who have permits from other states, regardless of the restrictions
on those permits, would be allowed to carry concealed guns in Alaska. That would
remove the control of concealed weapons permits from our hands, which is ui acceptable.



Robert H. Parkerson, Ph.D.
July 22, 1996
Page 2

| realize this issue is one that strikes to the heart of many people who believe their basic
right to bear arms is being violated under current restrictions on concealed guns. But it is
my responsibility, and the responsibility of our law enforcement officers, to protect the
safety of all Alaskans. 1 don’t believe this bill served that purpose and, in fact, had the

potential of doing just the opposite.

Again, thanks for taking time to consider this legislation an-lcontact me with your views.

Sincerely,

Tony Knowles
Governor
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SUBJECT: Possession of concealed weapons illegal in buildings housing state
offices: extension to other venues (Work Order No. 20-LS0026\A)

TO:! Senator Lyda Green
ATTN: Brett Huber

FROM: JackC
Legist

Your inquiry about the soundn4&s*dt the guidance provided in the July 19 memo of Deputy
Director Stan Ridgeway to employees of the Division of Vocational Rehabilitation has been

directed to me for preparation of a response.

On the basis of my understanding of the applicable statutes, | would have hesitated to
provide the guidance reported by Mr. Ridgeway.

AS 18.65.755(a)(4) and (5) provide the statutory authority supporting the conclusion that
possession of a concealed handgun within a building housing state offices (or in an office of
a state agency) is illegal. However, extension of the proscription to cover "parking lots and
visits to clients either at... home or in amutual meeting place" stretches that statute beyond
legislative reasoning and the interpretation of the statute by the Department of Public Safety,
the agency that is directed to implement the concealed handgun permit program.

To the suggestion that the proscription applies to "parking lots" serving buildings that house
state offices, 1 would contend, first, that nowhere in the concealed handgun permit
provisions, AS 18.65.700 - 18.65.790, is it stated or reasonably implied that proscriptions
to possession of concealed handguns necessarily extend outside the confines of the specific
premises ider‘iiled. Where the legislature wanted to make clear that possession of concealed
weapons was prohibited on grounds adjacent to a particular structure, it specifically said so,
as, for example, with respect to its handling of "school grounds.” Second, in implementing
AS 18.65.700 - 18.65.790, the Department of Public Safety's regulations, 13 AAC 30,
considered the terms and phrases of the statute and the contingencies in which they would
apply and determined that, in some circumstances, the statute should be interpreted to
include adjacent grounds, as, fcr example, in 13 AAC 30.900(b)(9), added to clarify
ambiguity in the reference to "passenger loading or unloading area of an airline terminal,”
wherein the term was defined to include "any .. .airport area that is immediately adjacent
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to fan airline terminal] building that is used for ground transportation or pedestrian traffic

In summary, the statutory authorization for concealed handgun permits and the
regulations interpreting those statutes do not give the proscriptive language an expansive
reading so as to cover "parking lots" and similar grounds in conjunction v/ith state office
facilities. The interpretation reportedly provided by the attorney generis office seems to
me to be at variance with the direction of the legislation and the interpretation that is supplied

by the agency regulations implementing the program.

To the suggestion that the proscription should apply also "to clients... at theirhome "
I would respond by noting that the concealed handgun permit provisions explicitly give the
authority as to whether a concealed weapon may be brought into private premises occupied
as a residence to the resident, AS 18.65.755(a)(9). The interpretation reported by Mr.
Ridgeway is at variance in that it presumes to tell the division representative that he or she
may not carry a concealed weapon into a private residence even when the resident or person
having the possession of the premises has not interposed objection to having concealed

handguns on premises in the manner permitted by law.

To the suggestion that the proscription should apply also "to clients . . . [meeting with
division personnel] in a mutual meeting place,” I suggest that, to the extent that the mutual
meeting place is not a building or premises described in AS 18.65.755(a)(4) and (5), the
concealed handgun permit provisions explicitly give the final authority as to whether a
concealed weapon may be brought into a business meeting to the participants who are
involved at the specific meeting. AS 18.65.755(a)(10); see, especially, 13 AAC
30.900(b)(8), extending the coverage of the phrase "meeting of a business, charitable, or
other organization or entity" to discussions that include at least one representative of a
government entity. Again, the reported interpretation presumes to tell the division
representative that he or she may not carry a concealed weapon into a meeting. That is a
decision that, under the statute and the regulation as framed by the Department of Public
Safety, is left to each government employee who participates in the meeting to decide as to
whether or not to interpose objection to having concealed handguns at the meeting.

I trust this is responsive to your inquiry.

JBC.Imb
96-121.Imb
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SUBJECT: Possession of concealed handguns: Assistant Attorney General Tom
Dahl's July 26 memo (Work Order 20-LS0026\A)

TO: Senator Lyda Gmcn
ATTN: B

FROM: Jack Chenowel
Legislativ™oi

The subject at hand concerns the authority of the state, as an employer, to set limitations or
regulations on the activities of its employees incidental to the employment relationship.

You have asked me to respond to the central point of Assistant Aiomey General Tom Dahl's
July 26 memo. That point, made in the last part of the third para”aph of his memo, asserts

that

... the state or any management entity has the authority to set conditions of
employment that may prohibit employees from doing things that are
otherwise legal.... Such activities could subject the state to liability or
otherwise detract from the mission ofthe agency or the image that the agency
wishes to project when dealing with the public or with clients.

From that, Mr. Dahl concludes that a state agency, acting by departmental policy, could
prohibit employees from carrying concealed fireanns while on state business outside of state

buildings.
The state may establish reasonable rules and regulations for its employees.

An employer may make reasonable rules and regulations for the conduct ofthe employer's
business, and an employee has a legal duty to comply with those rules, orders and policies.
Central Alaska Broadcasting v, Bracale. 637 P.2d 711, 713 (Alaska 1981). That general
authority applies to state employees covered by collective bargaining agreements. Nothing
in the collective bargaining agreements now in place sets aside the state’s prerogative to
exercise authority in this area. See, for example, article 1V, "Management Rights," General
Government Unit Employment Bargaining Agreement, affirming management's right to
manage its affairs. As an employer, the state retains the right io define conduct on the part
of its employees that has a reasonable relationship to the employer's interests.



