ALASKA LEGISLATURE 1793
HOUSE and SENATE FINANCE COMMITTEE FILES, o 1997-1998



690 TENNESSEE LAW REVIEW (Vol. 62:679

The state of Washington remsined an aberration for many years with its
nondiscretionary permit process. Permits were relatively easy to get in
many other states, and some courts were prepared to hold that a concealed
weapon permit was, in some sense, a right guaranteed by state constitu-
tion.** Nonetheless, the language of many state statutes still allowed state
officials substantial discretion lo" ,/ny > permit.*1 This practice started lo
change in 1987, when the new wave of nondiscretionary concealed handgun
permit laws began to appear.

B. Florida

Hv,.~vto‘s 1987 reform law set off the modem wave of carry reform that
has now b ~*n copied in many other states.*” Among alt the states, Florida
has collected V most detailed information about the impact of the carry
lacs. Florida a,so provides a good test case for the possible negative impacts
of cany reform.

A »<aie such as Vermont, which has never required a license for open
or concealed cany, might be expected to suffer few consequences from
widespread handgun carrying; Vermont already has a low crime rate, is
relatively homogeneous, and it mostly rural. Florida, however, has all the
ingredients for concealed carry disaster: a high-crime slate with heavy
urbanisation, a massively overcrowded prison system, and an extremely
diverse (and often tense) ethnic population mix. Reform-related problems
might be expected to be especially severe in Dade County (Miami), where
crime and racial tensions are particularly high.

In 1987, Florida adopted a nondiscretionary concealed weapon permit
law guaranteeing issuance of a concealed weapon permit to any Floridian
who is (1) al least twenty-one years old, (2) "Does not suffer from a
physical infirmity which prevents the safe handling of a weapon or firearm”,
(3) has not been convicted of a felony, (4) has not been convicted of a drug
charge within the preceding ihree years, (5; has not been confined for
alcohol problems within the preceding three years, (6) has completed any of
a number of firearms safety classes, and (7) has not been committed to a

40. Schubertv. D tM , VSN E 2d 1339. 1341 r&lnd. Cl. Apﬁ, 19*0)

. Mr. cramer tins been repeatedly (old by New Hampshire gun owners Iher
concealed handgun permit issuance ii non-ditcreitnnary in the Granite Stale ~However, while
New Hampshiré authorities may irrue permits readily, there ii nothing in the rtalutei that
require] them to do ao. Conway v. King. 711 F. Supp (059. 1060 n.I, 1061 (D.N.t!. 198%).

Anumber of Connecticut residents are alro” under the isme impression. While
Connecticut's concealed weapon permit law does provide an appeal process that appears to
be weighted in favor of law-abiding cilirms who wish a permit, there ii nothing expticil in
Resﬁatutelgg%t)requwesapermlt toDbe issued conn. GIN, stat ann | 29-28?West 1990

upp.

42 See Infra subpans 11. ¢ 10 0
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mental hospital within the preceding five years. A 1993 revision allows
American citizens who are not Florida residents to obtain s permit that can
be used when visiting Florida.*’

The Florida reform law essentially ended the power of loc. I law
enforcement to deny carry permits for arbitrary reasons. Under the okf
system, for example, mdoctor who performed abortions and whose clinic
had been bombed was denied a permit because he was not in the profession-
al security business.** The only area of discretion allowed by the Florida
statute is that a license could be denied if an applicant has been convicted
of any misdemeanor crime of violence, or is on probation for such  crime,
within the preceding three years.*5 Judges are required to take the firearms
safety class, but are otherwise exempt from the remaining requirements.**

The tenor of the national media coverage of the Florida reform was
echoed internationally by the British newsweekly, The Economist. The
magazine asserted that after taking a few hours of training, "Anyone who
wants lo carry a pistol may now do so."* According to The Economist,
the provisions about minimum age requirt ments, drug abuse, and misde-
meanor convictions apparently excluded no one.

How many permits were actually issued’ From October I, 1987, when
the new law went into efTect, lo April 30, 1994, there were 233,870
applications received. A total of 1019 applications were denied (585 for
criminal history, 434 for incomplete application). A total of 221,443 licenses
were issued, of which 124,405 were valid as of April 30, 1994. Many
licensees did not renew; several thousand applications were either in process,
denied and under appeal, suspended, or withdrawn by the applicant.**

A total of 362 licenses have been revoked. The revocation* were for
clemency rule change or legislative change (66), illegible print* (10), crime
prior to licensure (78. or which 4 involved a firearm), crime after licensure
(193, of which 18 involved a firearm),, and "other" (15). Thus, or the
221,443 licensees, approximately 1 in 10,000 (1/100th or 1%) had a license
revoked for a crime involving a firearm.**

Dade County has compiled even more detailed data. The number of
permits increased dramatically from 1200 in September 1987 to 21,092 in

43 Fla Stat.Ann { 79006(2)(b)ro(J)(Wc* (992 A Supp. 1994).

44 Blackman, SVPN note 18, al 8-9.
45 FIA. Stat. Ann. { 790 06(3) (Wes| 1992A Supp.1994).

46 M_f 790061.
47. Come Armed, TIIF. Economist. Ocl. 10, 19*7, al 31. The article (Joes prefiace

its conclusion by saying, "Il is now legal fur anyone ercepl convicted letosis, certified

psychotic] and twice-convictcd drunks lo carry handguns

18, FLORIDA Dr.rT or sraTr, Concealed Weapons/Firearms license Statistical
Refhtrt for Period im i/S7- orso/94 1 (1994)
49. |d
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August 1992, The Dude police kept reeonh of all arrest and non-amesi
Incident* involving pennh-hoMen in Dade County.”

The following incidents of criminal misuse of a firearm leading to a
conviction and a license revocation were reported: two cases of aggravated
attauh involving a firearm (one of which involved the gun being fired), one
cane of armed trespass of cultivated land, and one case of a motorist
shooting at another car. In addition to the above firearms crimes, one
peiinit-holder accidentally attempted to enter the secured area at Miami
Interrwtional Airport carrying a firearm in her purse, and another individual
accidentally shot himself in the leg.11

The Dade police recorded the following incidents involving the
defensive use of licensed carry firearm: two robbery cases in which the
perntil-hotder produced a firearm and the robben fled, two cases involving
permit-holder* who unsuccessfully attempted to stop and apprehend robbers
(no one was hurt), one robbery victim whose gun was taken away by the
robber, a victim who shot an attacking pit null; (wo captures of burglars,
three scaring off of burglars,” o.ie thwarted rape, and a bail bondsman
firing two shots at a fleeing bond-jumper who was wanted for armed

The. combined FloridafDade reports thus show the following:

e A very small number of permit holders were convicted of
perpetrating crime* with firearm*.

e A relatively lager, but still small overall number of permit
holders used their firearm* so thwart or attempt to thwart crimes.

. Not a single permit-holder InSererned In an Incompetent or
dangerous manner, as by shooting an innocent bystander by
mistake.

Prom the enactment of the 1987 Florida cany reform until August 31,
1992, the Dade County permit incident tracking project A >vided the most
detailed information available about actual incidents involving carry permit
holders. The tracking program had been created as a result of intense fears
among some police administrators about the consequences of the carry
reform law. The program was abandoned in the fall of 1992 because of the

g(l) Merpg 7Dam Pouc* Des'r, Auf. 31. 1992. at | (untiikd report).
. Mat 2-7.

32. 1d. tome_of the burflann occurred in the victim's home, a place where a
concealed cany premit would not be norrsmry.  Arguably, the greater familiarity with
firearms encoaragel by the carry law might have mad¢ some of thé burglary victim$ more
proficient with firearm, o _ .

33, Asample incident reported, "Victim thwarted a robbery. While at an Intersection
the subject approached her vehicle, produced a knife and demanded her money. TK: victim
raised a .32 caliber handgun and stated. 'Let's see which is finest, 'be bullet or the
knife." el which lime the subject Oed on foot." Id. at 6.
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rarity jf incidents involving carry permit holders and the subsequently
diminished concern on the past of law enforcemen! administrators.

The very fact that negative incidents involving permit holders were so
rate as to not be worth counting is evidence of the lack of negative effects
of carry reform. Representative Ron Silver, the leading opponent of
Florida's carry reform, graciously admitted in November 1990: ‘There are
a lot or people, including myseir, who thought thing* would be a lot woree
as far as that particular situation (carry reform) ii concerned. I'm happy to
say they're not."5¢ John Fuller, general counsel for the Florida Sheriffs
Association, stated, “I haven't seen any instance of persons with permits
causing violent crimes, and I'm constantly on the lookout. <M

Based on the reports of incidents known to the police, the Floods carry
reform law appean to be a net phis for public safety. Thia result becomes
even more lopsided if one believes that the persons who committed crimes
with their licensed firearms probably would have committed the same crimes
even without a license. Nonetheless, the sum of known incidents does not
reveal everything thit would be desirable to know. Not all crimes are
reported to the police. As a result, a number of crimes perpetrated or
thwarted by permit hrMen never come to the attention of the police.
Accordingly, a look at the overell trends in Florid* murder rites gives an
additional insight into the effects of the reform law.

Of all the states that enacted conceded carry reform, Florida shows the
most dramatic change. As graphs 3 and A indicate, Florida's murder rate
from 1973to 1986 was between 118 and 157% of the murder tale elsewhere
in the United States. After the passage of Florida's law. the stale's murder
rate began declining rapidly and consistently. The decline provided
dramatic contrast to the increase in murder rates experienced in the rest of
the United States. By 1991, Floridians were less likely to be murdered than
people elsewhere in America.

Greater safety for Florida residents and American tourists may be a
factor behind the recent and sensationalized criminal attacks on foreign
tourists. These tourists stood out because of the distinctive rentsl car license
pistes that Florida issued until only recently. The head of the Florida
Department of Law Enforcement suggests that unlike Florida residents or

34. Mmichael warren. Concealed Weapons Owners Ho Trouble, canesviLLE sow,

Nov. 4 1990.it 1A, I2A

Police Say Concealed Weapons Law Hal Nol flrovfkr Rise In Violence. paLm

BEACtI Post, July 26.19M, al 7 (views ofeaectrlive direclorof Florida Chith or Police and
an otticial wilh Ihe Florida SbetifTj' Association) 5ee also Concealed Weapon Law
Opponents Still Searching for Ammunition, Frosiba TIMFS UwtoN, May 9. 19AP. at Al

(Florida Chiefs of Police efforts to document problems in every police department in lhe state

results in finding none).
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American tourists, foreign tourists were targeted because they would
certainly be unarmed.5

C. Virginial7

Virginia's concealed weapon statute was modified in 1988." The
changes were not quite as explicit as the Washington or Florida statutes.
Nevertheless, the statute's intent remains clear:

The court, after consulting the law-enforcement authorities of the county
or city and receiving a report from the Central Criminal Records Exchange,
shill ‘issue such permit if the applicant is of good chiracier, has demun-
itraled a need to carry such concealed weapon, which need may include
but is not limited to lawful defense and security, it physically and mentally
competed to ciryy such weapon and is not prohibited by law from
receiving, vossessing, or transporting such weapon."

Because some judges continually refused to renew permits, the law was
amended in 1992 to require judges to renew permits “unless there is good
cause shown for refusing to reissue a permit."**

Virginia has no centralized data base of concealed weapon permits. One
must contaci each of the 123 circuit courts in Virginia in order to determine
how many permits are currently issued.*

As indicated in graphs 5 and 6, Virginia witnessed a dramatic decline
in murder rale percentages during the first year following reform. This
decline was short lived as the murder rate percentages returned to levels
typical of the period before Ihe law. However, one explanation of this
return may be Ihe fact that Virginia borders Washington, D.C. As a result,
some of the increase in rates may represent spillover of rapidly increasing
crime from the District of Columbia, where handgun possession is almost

56. Doyle Jourdan, head of the Florida Department of Law Enforcement, observed,
"The bad guyS are not stupid. They understand that a tourist from Germany is far lets likely
lo come back here and testify against them in court, and they know that these people cany
large amounts of cash, don't have weapons and are generally not that well aware of where
they're going." Larry Kohler, Miami ”nnmed by a TOUriStli K|”|ng, N Y Times, Sept.
12. 199). at 26.

57. The Story or Ihe remaining slates is essentially lhe same as Washington md
Florida. In general, the adoption of concealed cenry reform did not lead to a noticeable
increase in lhe homicide rate. In a few cases, the homicide rate dropped, but the drop camwt
be necessarily lied to the new law. Readers in a hurry may wish to proceed directly to the
"analysis" section, See Infra subparl 11.0.

J*. Va.CnOE Ann 5 IR 2203(D) (I9RR A Supp. 1994).

5. 1d

60. Unlike the other nondiscretionary permit laws. Virginia's stature does not specify
a tnaaimum time limit in which an application must be processed.

61. Il-etter from fohn B Russell, Jr., OfTice of the Attorney General, Commonwealth
of Virginia, to author Cramer, Oct 14. 1992
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entirely outlawed.*1 Moreover, the Virginia Legislature has revised its
statutes several times to make it clear that judges really are suppo* tl to
issue permits.*” The need for repested revision suggests that while Ihe law
required issuance of permits, many judges effectively nullified it by using
unauthorized discretion.

While the law is currently applied as written in most of Virginia, in the
two counties of Virginia closest to Washington, D.C., cany permit
applicants m'iJl often spend thousands of dollars in legal Tees to force courts
to issue permits according to legislative command.** Thus, where permits
are arguably lhe most needed, they are the least available.

D. Georgia

Georgia” concealed weapon permit law waj somewhat ambiguous
prior to 1989. One part of the concealed weapon statute states, "The judge
of the probate court of each county may .. . issue a license .. ’ In
contrast, a later portion specifies:

Not later than 60 days after the due or the application the judge or the

probate court Sha” issue the applicant m license to carry any pistol or

revolver if no factx establishing ineligibility have been reported and if the
judge determines the applicant has met all the qualifications. Is of good
moral character, and has complied with all the requirements contained in

this code section.**

Other portions of the statute specify that licenses shall not be issued to
anyc te under twenty-one,*” a fugitive from justice, or anyone awaiting
court proceedings for a felony or “forcible misdemeanor. "** Also disquali-
fied is anyone placed under supervision by a court within the last ten years
Tor a “forcible felony," or the last five years for a “forcible misdemeanor or
a nonforcible felony,™” or hospitalized fbr alcohol or drug treatment in the

62. Hatdgvm registered in Washington, D.C. before 1976 may lawMty be posaetsed
under a "grandfathering"clause. However, cany permits we bnpovsible for ordinary citiiem
to 0buin. and even guns kept at home moat bé locked up, greatly reducing their defensive
utility.

y63. See supra notes %9-60 and aceem aayfags,am, o
64, There are approahnately 10,000 cany permit* in Virginia, hit hi Fairfax Cowty

roa

(neat to Washington, Dg),only three permits were isaaed Awing 1990-91. Carios Santos.
10.000 In State LePally Carry Concealed Guns, RICHMOND TtMES-DISFAtCH, Oct, 3, 1993,
at Al. Prince Willlam County, also in northern Virginia, issued only seven pennin during
1990-91. Tidewater Dominates Ustfae Gun Permits, ap, Segt. 30.7199).

65. Ga.,CODE Ann. f 1611129(a) 31992 A supp. 1994) (emphasis added)

66 Id T 161179 d%emphasm added).

67. Id [r16-11-129b )

68. 1d T 16 [-29(bX2

69. 1d « I6-1-129(bK3
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last five years.? Anyone convicted of any sort of manufacturing, distribu-
tion, or possession of a controlled substance is likewise ineligible for a
license.7

Whether or not the issuance of a permit was discretionary remained a
question. The use of “may" in one place suggested issuance was discretion-
ary. Yet lhe language “shall issue" suggested nondiscretionary issuance.
The Georgia Attorney General resolved the question in 1989 by issuing
opinion holding that a judge “has no discretion to exercise, but must issue
the permit unless provided with information indicating the disqualification
of applicant."7L

The effect of the 1989 reinterprelation of the Georgia concealed weapon
permit law was inconclusive. About 11,000 people in Ihe Atlanta area now
have permits.7 As indicated in graphs 7 and 8, the Georgia murder rate
fell 16% during 1989-92, while the rest of the United States experienced a
1.6% increase in murder rates. This contrast might indicate that the new
interpretation of lhe law acted in a positive way to reduce the murder rate,
relative to what the rate might otherwise have been.

One must not draw this conclusion too hastily, because examination of
Oeorgia murder rates for the years 1975-88 shows a rather dramatic and
otherwise unpredictable variation in Ihe relationship brtween Georgia r.nd
U.S. murder rates. Ex minalion after a few more years may profile an
opportunity to evaluate more clearly Ihe effectiveness of lhe change in the
Georgia law. The most cautious conclusion to be dravm is that the change
at least did no harm. More optimistically, Ihe change may have reduced

murder rates.

E. Pennsylvania

Pennsylvania took action in 1989. While not as explicit as Florida's
law, or as forcefully worded as Washington's, Ihe Pennsylvania reform put
some teeth into the Pennsylvania Constitution's "right to keep and bear
arms" provision. The requirements incl"de that the applicant be twenty-one
or over; have no drug convictions, no convictions for crimes of violence, no
prior mental hospital commitments; not be addicted to “marijuana or a
stimulant, depressant or narcotic drug”; not be “a habitual drunkard,"
convicted of a felony, or awaiting trial for a felony; an illegal alien; and not

70 U 11611-129(bK 4).

71. U | 16-11-129<bX3KA) The maximum fee for proceriing ii let al 530. frf
f 1AII-IWECXI).

77. Op Art'y Gen NO UX9-2l (Aug 25. 19S9); Ga.Cooe Ann f 1611-129
Compiler'l notes

73. Aj of December 1993, lhe permit figures for Tour major counties were: Cobb
2920; DeKalb 3050; Fulton 3100, and Gwinnett 2299. Mike Fish, Atlanta Celtbrilltt
(fuirlly) rating Cunt, ATLANTA iotitNAIL-CONSTITUTION. Dec. 12, 1993, at A, A It
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be dishonorably diacharged from the U.S. military, or a fugitive fromjustice.
Non-residents are eligible for a conceded weapon permit on tfrt came baria
as residents, except that the statute requires they must currently possess an
equivalent permit in their home state, provided such permits exist.”

Some discretionary authority remains, however. A sheriff can refuse a
permit to “[a]n individual whose character and reputation is such that the
individual wuukt be likely to act in a manner dangerous lo public
safety?" While the emphasized phrase is not defined anywhere in the
statute, the law does slate;

A license to carry t firearm shall be for the purpose of carrying a firearm
concealed on or about one's person or in mvehicle and shall be iaaaed if,
alter an investrgatkxi not to exceed 45 days, it appewi that the applicant
' m individual coteeming whom no good cause exists lo deny the

Accordingly, the burden of syoof seems lo fsll cn the sherifT to show good
cause for refuting a pjrrnit.

One unique feature of the Pennsy’vania law is that in a city of “the first
class’—i.e., Philadelphia77—the chiel of police retains the authority to
deny a permit unless “the applicant has good reason to fear an injury lo the
applicant's person or property or has any other proper reason for carrying
a firearm and that the applicant is a suitable individual to be licensed."
In practice, "suitable individual to be licensed" could mean a politician or
other person with political influence. Nonetheless, permits Issued elsewhere
in Pennsylvania are statutorily valid in Philadelphia.”

As of January 1992, 362,142 carry licenses were issued m the state. In
other worth, about three percent of Pennsylvanians had a permit **

The Pennsylvania results are primarily interesting because even though
Philadelphia it expressly exempted from nondiscretionary issuance of
permits, permits issued elsewhere in the state am good m Philadelphia.
Graph 9 shows no significant difference in Pennsylvania murder rate
percentages after adoption of the new permit law. The murder rate

74 Fa. Cows. Stat. Ann. f 6109(0) (Wen It»J h Sag*. 1994).
75. U, T 6109(e) (empbaiii added).

76.

77. Pa Stat Ann.f 101 (Wen 1*74 A Sapp. 1**4) defines the :l«tret of eHies
bated on population Only Philadelphia currently qualifies as a city of "the first class” by
Itavmg « population above one million; the nest closest city, Pittsburgh, is declining in
population

7B. Pa.Costs. Stat. Ann.f 6109(eXJ) (Wesl 19X3 A Supp. 1994).

79 M. f 6109(a).
X0. At with Ihe state of Washington, the numbet of non residents itsued permits is

presumed not large enough lo significantly change lhe estimated percentage of the

Pennsylvania population whict is obtained a permit.
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percentage row (lightly during 1989-90. In 1991, the murder rate
percentage declined, but then returned in 1992 lo near the 1989-90 level.

As graph 10 indicates, however, when we plot the murder rates for
Philadelphia by itself or for Ihe rest of the state (excluding Philadelphia), lhe
results are puzzling. Philadelphia experienced a small rise in murder rates
in 1990, followed by declines during 1991-92 to below ihe 1989 level. In
contrut, the murder rates for the rest of Ihe slate declined slightly in 1989,
increased slightly in 1990-91 and leveled off in 1992. This result roughly
paralleled what happened to murder rales in the rest of the United Stales.
Because murder rates in most of Ihe rest of Pennsylvania are very low, and
lhe need lo carry a concealed weapon may therefore be rare, the concealed
weapon permit law may not have made much practical difference in those
areas.

Nonetheless, lhe 1991-92 decline in Philadelphia, if it continues, may
suggest some benefit from the increased number of permits being >UAJ
elsewhere in Ihe state. Does the knowledge that people walking Ihe street
of Philadelphia might be from other Pennsylvania cities, where permits are
readily issued, act as some sort of restraint on Philadelphia criminals? Has
there been a dramatic increase in the number of Philadelphia residents who
have taken up residence elsewhere (at (east from a legal standpoint) in order
to obtain permits? Or, is Ciis decline just another random variation? Only
time will fell. At a minimum, the easy availability of permits does not seem
to have made Pennsylvania a more dangerous stnte.

F. Oregon

In 1989, Oregon adopted its nondiscretionary policy for issuance of
handgun permits. The requirements are similar, though not identical to
those already discussed. The applicant must (1) be over twenty-one, (2)
have a principal residence in Ihe county where Ihe application is made, (3)
have no outstanding arrest warrants, (4) be "not free on any form of pretrial
release," (5) have demonstrated competence through any of a number of
firearm safety classes, (6) have no felony convictions, (7) have no misde-
meanor convictions or mental hospital commitments in the preceding four
years, and (8) not be prohibited by a court from owning a firearm for mental
illness."

The Oregon statute contains cn escape clause similar to | ennsylvania's
that allows a sheriff lo deny a permit:

|I)f the sheriff has reasonable grounds lo believe that the applicant has
been or is reasonably likely lo be a danger lo self or others, or to the
community at large, as a result of the applicant's mental or psychological

Il 0« Rrv. Stat | 166291 JI993).
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slate, as demonstrated by pas', pattern of behavior or participation in
incidents involving unlawful violence or threats of unlawful violence."

The escape clause handles a situation such as an applicant who has a
history of wandering the streets shouting threats at Martians or pink
elephants, or getting into bar fights, but has so far managed to avoid
criminal conviction or commitment to a mental hospital. Yet, live language
is narrowly drawn so that a sheriff would need a “pattern of behavior to
refuse a permit. 1f the sheriff simply refused an applicant based on a single
such incident, that refusal would lesd to an appeal lo the courts. If the
applicant were lo win the appeal, the sheriff would be liable for the filing
fee."

A unique provision requires lhe Oregon State Police lo deteimine if any
other states have substantially comparable requirements for itsuance of a
permit. 1 any such comparable slate laws are found, permits from that stale
are to be recognized as valid in Oregon." To date, however, Ihe Oregon
State Police have refused to recognize any other state’s concealed handgun
law as substantially comparable.

As graphs 11 and 17. indicate, murder rates were already on the decline
in Oregon when the new law was passed, both relative to the U.S. rate, and
compared to the 1986 state peak. As a result, it would be unrealistic to give
lhe new law all the credit for the continuing sharp decline of murder rates
in 1990. In addition, while murder rate percentages in 1991 and 1992
rebounded, examination of the murder rales chart shows this is more a result
of Ihe sharp decline in the U.S. murder rate in 1992, rather than because of
a dramatic increase in the Oregon murder rate. Indeed, the Oregon murder
rate in 1992 was on a par with the rate in 1989 when the new law was
passed—well below the rate for the three yeare before The new law.

In Oregon, over 37,000 citizens—about 2% of the adult population—
now have a carry permit. Women are applying for permits in increasing
numbers.” Of lhe 37,390 Oregonians who have been issued permits, 194
(about one-half of one percent) have had their licenses revoked; revocations
have been based on offenses such as shoplifting or assault. No license
holder has been convicted of a crime invoiviiig mgun. Captain F. Sherwood
Stillman, coordinator of the statewide licensing program, observed, "The
people who get these concealed handgun licenses are not people we should
be concerned Bbout having firearms; these are law-abiding citizens "

82 1d f 16*293(2
83 Id | 166274(8).

84 1d | 166292(4*.). - ,
8 MseKenrie. Wi nore 35, .1 Al for ex.mptc, in Mtiltnom.h County, police
estimated iti.i 25% of tic 1993 permits would he issued to women Id
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percent of the rate for the rest of Ihe nation. In Ihe period 1980-89, under
lhe old, discretionary concealed handgun permit law, ldaho'l murder
percentage rate had declined, slaying in the twenty-eight to forty-eight
percent range. In the two following yean, lhe murder rate continued to
decline, reaching nineteen percent of lhe United States murder rate in 1991.
Is this result just another statistical (luke of small population?

The murder decline in 1990 could he just the result of Idaho's small
population causing a random fall in murder rates, similar lo the pattern in
previous years. When lhe murder percentage rate fell again in 1991,
however, one might suspect that progress is being made. Nevertheless, Ihe
1992 results suggest random variation was the explanation for the 1990 and
1991 declines.

/. Montana

In 1991, Montana adopted a statute similar to Idaho’s. Whereas Ihe old
Montana law gave judges considerable discretionary authority to issue
concealed weapon permits, the new statute was unambiguous and
nondiscretionary: "A county sheriff shall, within 60 days after the filing of
an application, issue a permit to carry a concealed weapon to the
applicant."**

Unlike in Idaho, an applicant must be a resident for at least six months,
be al leasl eighteen, and have some sort of state-issued picture identification
card. The prohibited categories are similar to the other states: (hose
ineligible under state or federal law to possess a firearm, those convicted of
a felony, those with an outstanding arrest warrant, drug addicts (including
such determinations in civil proceedings), lhe "mentally ill, mentally
defective, or mentally disabled,” those dishonorably discharged from the
United States military, or those convicted in the last five years™ of
violating Montana's statutes that prohibit carrying a concealed weapon
while under the influence, or in a prohibited place, such as a government
building, bank, or bar.11

Montana has an escape clause similar to that of Pennsylvania and
Oregon. The clause allows a sheriff to deny a permit to an applicant based
on "reasonable cause™ for concern about “the peace and good order of the
community .. . \Wile the ldaho statute allows the sheriff the
discretion lo require prjof of firearms competence, the Montana statute
requires an applicant to complete any of a number of firearms safety
courses. The statute purposely avoids naming the NRA, by referring to "an
organization that uses instructors certified by a national firearms associa-

99 Mowr. Cooe ANN X3 (1993)
100 1d } 45-8-}2I(|Xe)

101, 1d 1 45-X-327. -324

107 1d | 431L3J1
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lion" Also unlike the Idaho law, the Montana statute refers to the carrying
of concealed weapons as “thia privilege” rather than aa a right.T'

By the end of 1993, Montana had 1369 residents with carry permits.1'
A* demonstrated by graph* 17 and 18, Montana, like Idaho, lias a very
small populace with a resultant "notchy™ murder percentage rate. Therefore,
one should not attach ioo much significance to the apparent first year’s
murder reduction, especially since it followed 1990, a year with an
unusually high murder rate percentage. Nonetheless, the 1991 Montana
murder rate percentage was the lowest since 1975. and 1992’a murder rale
percentage is near the bottom of the rates for Ihe period 1975-91.1" Only
time will provide evidence as to the effects of Ihe Montana concealed

handgun permit law.
J. Mississippi

Mississippi adopted a nondiscretionary concealed handgun law effective
fuly I, 1991. The statute requires an applicant lo (1) be ii resident of the
state Tor at least twelve months. (2) be twenty-one, (3) have no "physical
infirmity which prevents the safe handling of a pistol or revolver," (4) have
no felony conviction in the United States, (5) have no drug abuse problem
(as indicated by commitment to a treatment facility or conviction within the
preceding three years), (6) have no mental hospital commitments in the last
five years, (7) “not (have) been adjudicated mentally incompetent,” and (8)
not be a fugitive from justice.I' The use of discretion by the Mississippi
Department of Public Safety in issuing a permit is limited to one are*. If
a person has been convicted of "one or more crimes of violence constituting
a misdemeanor" in the preceding three years, the department is not required
to issue a permit."7

The permit is valid for four yean, and the application fee is 5100. The
renewal fee is $50. Unlike many of the other non-dkcretionBry permit laws,
Mississippi's law includes a long list of places where this permit is not
valid: police stations, courthouses, public parks, bars, schools, and meetings
of the Mississippi Legislature.™

The Mississippi Department of Public Safety had issued at least 7000
permits as of October 27. 1993."" That means .27% of the total popula-

103 1d
w . Concealed Weapona Permiti Skyrocket in Montana. CIUN WFFK, Mar. 11, 1994,
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108 1d 54509-101(13)

Letter from Jim Ingram. Comm'r, Drp’l of PUb S»(ety, lo Don»ld Newcomb
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C. West Virginia

West Virginia adopted a nondiacreLontry permit syatem as the re? .-t of
ita voter* adding a right to keep and bear arms provision to the state
constitution in 1986. A person charged with carrying a concealed
weapon in violation of a stale statute challenged the statute on the grounds
that it violated the right given by the West Virginia Constitution to keep and
bear arms. The plaintiff argued that the law gave too much discretion to
local government to deny permits. The West Virginia S«ir‘rme Court
agreed."

The West Virginia legislature t>jponded by writing a new concealed
weapon permit law requiring an applicant to (1) be a U.S. citizen, (2) reside
in the county where application was made, (3) be at least eighteen, (4) not
be a drug or alcohol addict, (5) have no conviction of a felony or violent
crime involving a deadly weapon, (6) be “physically and mentally competent
to carry such a weapon," and (7) at least for first time applicants, complete
one of a number of firearms safety classes."

The lower courts were recalcitrant in issuing permits under the new law,
and applicants who were denied permits appealed. In In re Metheney," the
Weal Virginia Supreme Court of Appeals clculy specified that while ajudge
was allowed discretion in determining whether Ihe applicant's purpose was
actually "defense of self, family, home or state, or other lawful purpose,™” 1
if the evidence showed such to he the case, the judge was obligated to issue
a permit.”

In West Virginia, the Department of Public Safely maintains information
on concealed weapon permits. However, the filing system “is manual at this
time, therefore, it would be virtually impossible to comjile the data
requested."”

Because West Virginia has a small populace, even a single criminal can
make an enormous difference in the state's murder rate. At a result, the
examination of the rate is inconclusive. At shown in graphs 13 and 14, the
year the new law was pasted, West Virginia experienced a dramatic increase
in its murder rates. That increase was followed by a decline in 1990, and

17, CHy of Pltaoooo t. Bocknrr, 377 SEM 139, jr.* <3 (W. Va. 19M).

It. 1d at l«-45,
9. W.Va.COOC AWN | 6I-7-4(*2 (1992). The nature additionally require" “(*
II» applicant dulcet to cany mch deadly weapon for the detente of aelf, family, home or

atale, or other lawful RAurgoar.“ Id.

90 391 S.B.M 633 <W.Va.1990).

91, St* npra note 19,

97. 391 S.E.M at 63L,

93, Letter from T.A. Darnel. W. Va. Dep't of Pub. Safety, to author Cramer (Any
26, 1992) (on file with author).
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increases in 1991 and 1992. The number oT murders in 1989 was 121; in
1990, 102; in 1991, I11; in 1992, 115.

H. Idaho

Idaho's change to a nondiscretionary permit system is more complex
than most of the other states examined. As originally adopted H 1990, tire
language of the first paiagraph was nearly identical to Washington's statute,
even lo the extent of asserting that a "citizen's constitutional right lo bear
arms shtll not be denied him, unless " Like the Washington statute,
the Idsho law provided for permits for both residents and non-residents.
(The provision for non-resident permits was removed, effective July 1.1991.
An amendment effective April 2, 1991, adjusted the fotmula used for
allocating the license fee to the various parts of Ihe government)”

Even with subsequent amendments, the Idsho statute is somewhere
between Ihe Washington and Oregon statutes in its liberality. It denies a
permit to non-residents, anyone ineligible lo own a firearm under state or
federal law, anyone awaiting trial on or convicted of a felony, fugitives from
justice, drug addicts, those lacking "mental capacity” as defined by ldaho
law, the mentally ill, gravely disabled, or incapacitated, as defined by Idaho
law, 'hose dishonorably discharged from the U.S. military, anyone convicted
of a violent misdemeanor in the last three years, and illegal aliens.”

There is some discretion in the ldaho statute—but in such a limited way
as to provide no reel obstacle to those over twenty-one. White Ihe first part
of the statute declares that those under twenty-one are ineligible for a
permit, a later part provides that a sheriff may issue a cany license to an
applicant between eighteen and twenty-one if the thenIT feels thst good
cause exists.” For in applicant over twenty-one, who is not in one of the
prohibited categories listed above, the only discretionary authority available
lo Ihe sheriff is thst, “the sheriff may require Ihe applicant to demonstrate
familiarity with a firearm by any of the following (firearms safety classes),
provided Ihe applicant may select which one .... ™ The list of avsiltble
firearms safety classes is sufficiently breed—including any NRA firearms
safety, training, or hunter education course—that even ir a sheriff exercises
discretion in requiring one of these courses, il provides little obstacle to
obtaining a permit.

As is typical of slates with small population*, ldaho's murder rale is
subject lo major variations from year to year. As indicated in graphs 15 and
16, in the late 1970s lhe ldaho murder rate was as high as sixty-three

9< Idaho Coot Awn. f IB-3302 (19x7 A SUPP 1994)
95 1d | 18-3302 COMPIler's norei.

% Id ( 18-3302(1)

97 Id i 18-3302(11)

ox d ¢ 18-3302(13).
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lion of Ihe Male obtained a pennit in a little over two yean following the
passage of the new law. Like Montana, Mississippi's experience with
nondiscretionary concealed handgun permit Lws is too recent to meaningful-
ly judge the results. However, as graphs 19 and 20 indicate, one can at least
conclude that lhe murder rate did not rite dramatically during the first one
and one-half years after lhe passage of the new law.

K. Wyoming

Prior to 1994, Wyoming's concealed handgun law was somewhat
different from that of most other states. Each county's sheriff was allowed
to issue permits bv discretion, but such permits were often not recognized
in oiher counties.  As State Senator Mark Harris explained, "I tried to
gel permits from all the sheriffs along the Interstate from my home to
Cheyenne [where the Wyoming Legislature meets) and | couldn't."I" As
a result, Senator Hams introduced legislation to reform (he existing
concealed weapon lew."™

The usual provisions appear. Applicants must (1) be a resident of
Wyoming for at least six months, (2) be at least twenty-one, (3) “not suffer
from a physical infirmity which prevents the safe handling ofa firearm,” (4)
be “not ineligible to possess a firearm" under federal law, (S) have no drug
or alcohol abuse history, and (6) have no mental illness history. The statute
also requites the applicant lo demonstrate “familiarity with a firearm"
through any ofa wide variety of courses listed as acceptable. The Wyoming
Attorney General's office is responsible for issuing Ihe permits. The only
discretion allowed in the issuance of permits is that applicants may be
rejected for pleading guilty or no contest lo any misdemeanor crime of
violence in the preceding three years.1'

Like that of many of the other states, Wyoming's law allows the sheriff
or lhe applicant's residence county to deny a permit if that sheriff believes
"that (he applicant has been or is reasonably likely to be a danger to himself
or others, or to lhe community at large as a result of the applicant's mental
or psychological state, as demonstrated by a past pattern or practice of
behavior. . . Similar to Ihe practice in Idaho, permits may be issued to
applicants between eighteen and twenty-one at the recommendation of the
applicant's sheriff.1'

Oct. v

( 110 *V('\alsr)nSTAT f 6-8-104 (1994).

111, See, Mart Harm telgfhone conversation with author Cramer, April 1994,
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The application fee is S50 plus actual fingerprinting coat*, and lhe
permit is good for five yean. The permit must be issued or denied within
sixty days of application."’

Perhaps reflective of Wyoming's experience with permits good only in
the county of issuamx, the Wyoming law tosognizea permits issued in other
states, as long as they we issued by “a state agency.”"* It is not clear
whether permits issued under the authority of a state law, even if issued by
a county sheriff, would qualify under this provision.

L. Arizona

Although Arizona has long allowed open carry 0 f handguns, it did not
have even a discretionary permit lystem for concealed narry, In April of
1994, a statute originally intended lo prohibit the carrying of guns by minors
was amended to create a nondiscretionary, concealed weapon permit rystem
for adults. The new law requires the Department of Public Safety to issue
a pennit to anyone who is a resident of the state, at least twenty-one, not
under indictment for and nc< convicted of a felony, not mentally ill or
"adjudicated mentally incompetent or committed to a mental institution,”
"not unlawfully present in the United States,” and who has completed a
firearms safety training program approved by the Department of Public
Safety."7

Unlike many of the other state laws that simply required some sort of
safety training as a condition of permit issuance, Arizona specifies what
such training must include. The training mutt deal with “the legal issues
relating to the use of deadly force” along with the safe handling and
maintenance of weapons."1

Permit* must be issued or denied within sixty days. The permit is good
for four years. Unlike the other stale ttwi examined, the application fee it
not specified in the ststute, but is to be “determined by the director of the
[Public Safety] department."'* There it neither a provision for non-
resident application for a permit, nor a recognition of out-of-rtate permits.
Of course, Arizona law does allow non-residents to carry openly without

need for a permit.
M Temeart

In May 1994, Tennessee passed a concealed handgun permit law that,
while not as strong as some of lhe other Isws considered, is nondiscie-

L M1 68104(e). (5]
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18, 1 | 13-3112(N).
T 13-3117(F)
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tionery. The revised version ofTennessee Code $ 39-17-1315 changes, "(he
sheriff may issue such a permit. .  to “the sheriffshall issue such a pennit

.. Unlike some of the other lows examined, the law does not
expllcnly prohibit the issuance of permits lo convicted felons. The law
rather allows the sheriff to refuse to issue a pennit ir, "in the sheriff'a
opinion, [the applicant] has a history of instability or physical infirmity," or
"poses a likelihood of risk to the public . . .

Tennessee is unique among carry reform states in its requiring an appli-
cant to have liability insurance or a surety bond of at least $50,000. This
requirement, along with the required completion of a training course in
firearms, was retained from Ihe prior law.

N. Alaska

Like Arizonn and Wyoming, Alaska has long allowed the open carry of
handguns. In 1994, Alaska passed a concealed handgun permit law that, at
first glance, seems similar to the other laws examined. However, the Alaska
version contains some surprising differences. Nonetheless, it is still a
nondiscretionary permit law.

The qualifications are quite similar to the previously examined statutes.
The applicant must be twenty-one, "eligible to own or possess a firearm
under the Is ms olrthis state and under federal law,” not convicted or under
indictment for a felony, not convicted of any of a number of misdemeanors
within the last five years or currently under indictment for any of those
misdemeanors, “not now suffering, and [having] not within Ihe five yean
imsnediately preceding the application suffered” from mental illness, not
adjudicated "mentally incapacitated,” and a resident of Alaska. Anyone
currently in a court-ordered drug or alcohol program is also prohibited, as
well as anyone in such a program within the previous three years.?’

Like many of the other states, Alaska's law requires a demonstration
of competence with a handgun. Unlike the other states, however, the
certificate of competence must specify lhe "action type and caliber of
handgun or handguns" with which the applicant has demonstrated compe-
tence. A permit holder may carry a lesser caliber gun of the same action
type, but not a different action type.1t*

Like Arizona, Alaska specifies considerable detail about the content of
the firearms safety course, including knowledge of "Alaska law relating to

110. TV statute common, T V Sheriff may, for food came and in (V reasonable

eiwetae ofdiscretion, deny apermit.” Trwr Coor Amu | J9-17-1J15(bX1)(IW A Supp.
19*4) (empbaait addird)
o |3 171JI5(bXIXC)
122. | | 39-17-1315(bX 2
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124 M | RasT13(a)
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firearms and lhe use of deadly force."” Unlike in all the other states
examined, a permit holder must demonstrate competence not only when
applying for a permit, but also in the twelve months immediately before
renewing a permit.2*

The application fee is lo be baaed on ihe actual eoata of processing the
application fee, but not to exceed $125 for original application and $60 for
renewal.”™” Permits are valid for five years. Permits must be issued or
denied within fifteen days of the FBI providing background chuck informa-
tion, and the background check reouest lo the FBI must be mad* within five
days of receipt of lhe application. **

Permits are not valid in a number of placei that other states also restrict:
jails, police stations, courthouses, and airline terminals. In addition, Alaska
restricts concealed carry in many places where other states provide no such
restriction: school grounds, "a building housing only state or federal offices
or the offices of a political subdivision or the state," "a vessel of the Alaska
marine highway system,"” "a facility providing services lo victims or
domestic violence or sexual assault,” financial institutions, and residences,
businesses, or charitable organizations that have posted a sign prohibiting
concealed carry.”**

Most interesting of all is the authority given lo cities to prohibit
concealed carry by permitees. To do so, however, al least ten percent of Ihe
voters (as counted at Ihe last regular election) must petition the city to put
the matter on the next special election ballot, and a majority must vote to
prohibit concealed carry."*

In signing the law. Governor Hickel explained that the decisive factor
was Ihe women who called his office: "Those that impreaaed «e the most
were the women who called and said they worked late and had to cross dark
parking lots, and why couldn't they cany a concealed gun?”""

The Alaska law certainly suggests less trust in people than many of the
other laws examined. Most indicative of this lack of trust if the specific
restriction of the sort or handguns that may be canied concealed. The law
prohibits the carrying of derringers and "miniature handguns."” Nearly
every other slate allows lhe permit holder to decide what sort of handgun to
carry for seir-defense. Alaska requires carry guns to have trigger guards so
as to reduce the risk of accidental discharge—a not entirely unreasonable

125. U. | iM5.71sx1>
126 |0 | 11.65.713(0).
127. 1d 1 1165.720

2r 1 | 1165 700(b)
129 |d | 1865 755 (Oral notice ii wfficienl for » reWentt.)
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132. Alaska StAT. | IR65 790 (1994) TV statute defines mrmarare handguns as

handguns lacking a trigger guard and having a bantl length of 3 5 inches or tear
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requirement. Nonetheless, the authors are not aware of a single instance of
an accidental discharge involving a derringer or other gun without a trigger
guard in the state* which do not specify which type of gun may be carried.

Finally, although two international jurisdictions have changed their
handgun carry laws recently, data from which to draw any conclusions about
the effects of these new laws is unavailable. Citizens of Lithuania and
Estonia are now allowed to own and cany handguns for protection. The
laws were enacted in response to Ihe rising crime rates now characteristic
of moM of the former Soviet republics.T*

Q. Analysis of Slate Homicide Data

In the states discussed above. Ihe dire consequences predicted by the
gun control lobbies were not realized. That the cany laws appear not to
have had a noticeable impact on the homicide rate in most states—Florida,
perhaps, excepted—should not be surprising. To begin with, in most of the
states studied, the general rise and fall of murder rales before Ihe new laws
took effect roughly approximated the rate in the rest of the country. This
similarity suggests thst changes in murder rates are generally determined by
national causes.

Many criminologists have suggested that the state of the economy has
a significant impact on murder rates, and that the mas* media’s glorification
of violence plays a significant role in promoting violence.IM Almost all
criminologists agree that demographics play a crucial role in crime rate*.
For example, because males in the late teens and early twenties age groups
ere disproportionately involved in violent crime—about fifty percent of
murderers are under iwenty-five—as Ihe percentage of tire population in this
age group increases, so will the murder rate.”* One must also recognize
the dramatic effects a small number of murderers can have in some of the
smaller stales from year to year. The murder rates of West Virginia, Idaho,
and Montana are all highly variable from year to year because the popula-
tions are small. A single psychopathic criminal can dramatically raise the

4. A Kemfctr of Madfer tavt trunmet whiber and how rmtence in the electronic
media promotes violence. Brendan Cenrerwsll, Television- serr, Violence: The Scale of the
Problem «W When to Gofrom Here. JAMA. June 10, 1992, si 3059-6J: Wendy Wood el
st, Effects of Media Violence on Viewers' A%gresswn in Unconstrained Social interaction
PSYCHOLOGICAL BULLETIN, May 1991, si 37 21 one of lire more detailed recent attempt]
lo anatyre existing statistical ftoriies of the effects of television and film violence on
chlldren% Bat see Maty B. llaiis, Television Viewing. A??ressmn and Ethnicity,
Psycholo?wal Refoars. FeD 1992 at 137.3ft (fuggesting that the fink it so tedt as fo
be Undetectable)

13) R0Seau or Justice Statistics. Reicst to the Nation on Cxime and
JUSTSCE, 54) (1994) (provides information on the relationship between violent crime attests
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murder rate one year, followed by a dramatic drop when that criminal is
caught or moves on. As a result, the data of the larger states ere more
useful for judging lhe effects of lhe nondiscretionary issuance laws.

What, if any, conclusions may be drawn from the above state-to-stale
analysis? In Florida, carry reform appears to have done some good and
perhaps saved a number of lives. Nevertheless, much more detailed
statistical analysis would be required to isolate with certainty the carry
reform law as a factor in the homicide rate decline. In Virginia., where
some judges subverted the clear intent of Ihe legislature, lhe reform law
appears to have been ineffective. In Georgia, where lhe change resulted
from an Attorney General's reinteiprr’ation of the law, the evidence
suggests that cany reform may have reduced murder rate*. The West
Virginia results are inconclusive. In Oregon, because the new law took
effect with murder rates already in decline, it is impossible to determine
whether or how much the new law contributed lo that decline. In Pennsyl-
vania, legal reform may arguably have d ‘tre some good in Philadelphia, and
apparently did no harm outside of Philadelphia. The ldaho, West Virginia,
Montana, and Mississippi results are inconclusive.

In several of the states, the positive results seem to have been most
dramatic the year of adoption, with results tapering off afterwards. This
pattern may suggest that lhe publicity about the law either discouraged
criminals or encouraged a short burst of lav'-shiding citizens applying for

ermits.
P The most significant, certain conclusion to be drawn if that neither large
nor small (tales evidence obvious long-term increaae* m murder rates after
passage of these law*. The experience of the cany reform states plainly
shows that homicide tales will not increase as a resuit of crimes committed
by persons with \*rry permits. Carry reform legislation may or may not
reduce the homicide rate, but reform legislation apparently does not taise the

homicide rate.

Ill. Additional Carry Reform Research

In addition lo lhe state-by-state research discussed above, two other
research projects have examined the impact of concealed carry laws. One
study (performed by author Cramer) looked at comparative data from
California counties. The other study, a matter's Oetis at a public policy
school, analyzed crime trends in six states.

A. Effects ofDifferent Policies Among Ci llfomia Counties
To carry a concealed firrirm in California requires a permit.°* Open

carry of a loaded firearm is prohibited in cities ’.nd the unincorporated parts

1)6. CAL. PENAL Code s 12025 (WeU 1992 A Supr I»<).
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or many of ihe more populated counlies.”” Even in ihose unincorporated
areas where open cany of mloaded firearm is legal, social pressure or police
harassment can make canyng a gun Tor self-defense impractical.

Concealed carry permits (CCWs) are issued al Ihe discretion of the chief
of police of a city in lhe county, or sherifT of ihe county, in which lhe
applicant resides. As long a lhe applicant passes Ihe background check
provided by Ihe California Department of Justice, a chief of police or s’ "rifT
may issue a permit."

The ideal test of how different government approaches to CCWs affect
crime rates would be lo contrast two counlies with comparable policing,
laws, and demographics, with lhe only difference being that one county
issued CCWs readily and the other did not issue them al all. Such a perfect
test case does no! exist; what does exist is an enormous variation in CCW
issuance mtes in California. In some counties, CCWSs are nearly unobtain-
able; in oilier counties, more than three percent of the total population have
such permits."” The question remains: Is there any evidence lo support
the notion that where CCWs are easily obtained, guns are more likely lo be
used criminally?

Before presenting lhe data, consideration should be given to lhe
circumstances in which carrying a handgun for self-defense in public might
be useful. The majority of murders in Ihe United States are unlikely lo be
prevented by wider issuance of such permits. Domestic disturbances turned
lethal usually do not take place on the streets, except as spillover from a
fight inside a private dwelling. The homicidal attacks against which
carrying a gun in public has the most hope of making a difference are lhose
committed in the course of some other public felony such as robbery,
burglary, rape, or kidnapping.

Of the IR.269 murders committed nationally in 1988, about nineteen
percent were “felony type," one percent were “suspected felony type," and
twenty-seven percent were classed as "Unable to determine"—the police
either do not know who did it, or the suspect or witnesses could not or
would not explain it."0 Some of Ihe remaining murders—'Romantic

07 1d *1203L
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nhkh falls on” acustomerand kil'sher I/nder traditional common lawrules, Ihe bank
robber would be guilty of murder (*felony murder"! under the theory that ﬁerpetratlng the
violent felony evinced such a disregard for human life that it is fair to punish the robbér for

the fatal, but unforeseen consequences of the robbery. S
"Felony murder” is used in this Article and in FPI statistics in a broader sense to

include all murders related lo violent felonies, whether or not intentional. For example, a
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triangle," "Argument over money or property,” “Other arguments,” and
"Miscellaneous nonfelony type"— might be preventable by wider issuance
of CCWs, but only to lhe extent thst these involved stslking-type situations
or confrontations in public areas. However, to the extent that murders
involved fights between people who lived in Ihe same household, or who
met in other private circumstances, laws relating to carrying of concealed
weapons would have little impact.

The California study presumes that more civilians carrying handgww for
self-defense will not rtthjee the nonfelony murder rate: that all the nonfelony
murders involve fights inside a liome or other circumstance* where handgun
carrying would be irrelevant. Wha? h left to consider is the twenty percent
of murders that are felony or sut)tected felony murders. Some felony
murders are simply not preventable by armed citizen* because of the
weapons used. For example, arson was the method for 2)8 of the murden
committed nationally in 1988.™  Similarly, murden committed with
poison, explosives, and narcotics would seem outside the realm of an armed
defense solution. But for the ninety-seven percent of felony murden triina
direct physical force—guns, knives, clubs, bare hands, or strangulation,

a handgun carried on the person of the intended victim or a fortuitous
bystander al least has the potential to save Ihe victim.

As with murder, many rapes do not involve attacks by total strengths
outside the home. Concealed weapons permits are thus unlikely to help
prevent either incestuous rape in the home or date rape. However, carrying
of concealed weapons could possibly help prevent rapists who attack
strangen in parking lots and other public spaces. Or course, to the extent
that men continue to obtain concealed carry permits in greater numbers than
women, Ihe impact on rape would be reduced.

The crimes which a concealed handgun carried on public streets has Ihe
greatest potential to prevent are robbery and the murden whit” result from
a robbery. Only 33.4% of reported robberies involve the use of a firearm,
so an armed potential victim stands an excellent chance of defending himself
successfully in the remaining two-thirds of robberies in which the perpetra-
tor attempts to use brute force or wea® inferior lo a gun."” A trained
citizen could arguably prevail in a fig!, rth a criminal who had a gun,
because unlike many trained citizens, few criminals practice with their guns.
Nonetheless, the citizen's odds of success are obviously higher when he is
better-armed than the attacker. In addition, a significant portion of robberies
take place in public places where Ihe victim'» carrying a concealed handgun
would be relevant. In western states (including California), 49.7% of

sheer robber¥ m which the robber deliberately kills the victim in order o eliminate * witness

would be mifelony murder” for purposes of this Article.
Ml ld
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robbenes in 1988 were described by Ihe FBI Uniform Crime Reports as
"Street/highway."**

The final crime to be measured is aggravated assault, a crime which also
frequently takes place out of doors. S?me people have long held as an
article of faith that the presence of a gun tui is a fistfight into a gunfight,
and battery into at least attempted murder. Accordingly, if Ihe widespread
availability of concealed firearms permits results in an increase of the
murder rate, one mechanism might be by the escalation of lhe seriousness
of conflicts that begin with an aggravated assault. Conversely, if the
widespread carrying of concealed firearms proves to be a general deterrent
efTect to crime (because criminals do not know which potential victim is
carrying a gun), then aggravated assault might be expected lo decrease.

I. Permit Issuance In California

The California Department of Justice maintains statistics on issuance of
CCWs, broken down by the particular police agency issuing the permit.”
These statistics provide some great surprises. The City of Los Angeles, for
example, with almost 3.5 million people, had no concealed weapons permits
outstanding in 1989. Note that Table | shows concealed weapon permit
figures by county, not city: all the permits issued in Los Angeles County in
1989 were issued by either the Los Angeles Sheriffs Department or by one
of the other cities in Los Angeles County. By contrast, many small
California cities with populations less than 10,000 had dozens of outstanding
CCWs.

The study of the relationship between CCWs and crime rales on a coun-
ty-by-county basis makes sense for two reasons. First, California law allows
a person to obtain a CCW either from any police chiefor Ihe sheriff of the
county in which the applicant resides. Second, few people restrict their
activities to the city in which they live. The California study divides the
state’s fifty-eight counties into three groups: those counties where fewer than
one-tenth of IS of Ihe population have CCWs; ihose counties where .1%
to 1S of the population have CCWSs; and lhose counties where more than
IS of the population have CCWs. As used here, “population” means
everyone living in the county, including large numbers of people who are
ineligible for CCWs because of age, criminal history, or mental illness."**

The first group is comprised of nineteen predominantly urban or urban
dominated counties. The number of CCWSs in these counties is less than

144. M « 19.
145. Cautosnia Der't or Justice. Automated Firearms Unit Licenses to

Carry Conct-.ieo Weapons Total (19*9). n |t rqw i provider >11 CCW number*

cuwrimd in itiii Ankle.
144  All county population figures «nd crime filer ire from OmcE OE THE

CAIIfORNIA ATTORNEY GENERAL. CRIMINAL JUSTICE PROFILE (SIRlewtde) 23-25 (19*9).
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one-tenth of one percent of the total population. Intome of thete countiea,
a criminal facet almost no risk of attacking a legally armed civilian on the
street. In San Francisco, only 1.5 per 100,000 people have CCW¥*; in Lot
Angelea County, fewer than 5 per 100,000 people have CCW*. Stated
another way, each of the following event* are shout equally likely to occur:

¢ A criminal will Mack a Loa Angelea eMsea who has a permit lo

carry a concealed weapon,
e A poker player will be deak a might flmh la the AM live

earth.*”
A randomly eelatei high school football player will one day be

the atartbig quarterback in die Super Bowl.

Thu*, when ¢ criminal H Loa Angelea or San ftanciaco attacks
Romeone, that criminal can eaaentially ignore the ri*k that the victim may be
legally carrying a gun: the criminal is more likely lo attack an off-duty or
plainclothes police officer than a legally armed civilian. Thia probability is
particularly significant because the first group of counties contains five-
sixths of the state's population. As a result, the crime rates in these counties
largely determine the statewide averages,

The second grosp is comprised of twenty-two counties, in which
between .1% and 156 of the population held a CCW in 1989. Primarily
rural, some of the counties, like Fresno and Sonoma, have at least one
medium-sized city. This group’s major violent felony rates were below the
statewide average, although rape wsa barely so. In fact, the murder rale for
this group was the krwrst of all three groups of counties. However, Ihe rate
was not much lower than that of the third group.

The third group is comprised of seventeen countie*, in which more that*
one percent of the population hasa CCW These countiea me predominately
rural with only a few small cMet. Mott of these countie* have so few
people that crime rales per 100,000 peo Ve can be somewhat misleading.
For example, a single murder can mak j a county of 3600 people appear
artificially dangerous. By contrast, some of these counties went all of 19b9
without a murder. In 1989, this group had tf* lowest rales for rape,
aggravsied assault, and robbery. However, this group had a slightly higher
murder rates than did Ihe second group examined above. Even so. 'He third
group's rate was Hill less than sixty-nine percent of the statewide average.
Even this result may be a statistical fluke, because this third group of
counties had Ihe lowest murder rate in 1988. To give some idea cf how
smaller sample sizes can affect results, if these seventeen counties had
experienced seven fewer murders in 1989, Ihe third group would have had
the lowest crime rates in all categories of violent crime. Significantly, more

147. w Krantz, What to* Ooos Are 213 (1992) (the odd* are 72,192 to ).

v U R T0° (100,000 10
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than half Ihe murdert committed in lhe third group were in (he Iwo counties
(Madera and Yuba) having lhe lowest CCW issuance rales in lhia group.

Now look al Table 2. Theoretical analysis predicted a correlation
between a higher number of CCWs and a more effective prevention of
robbery: and. indeed the liberal issuance counties experienced robbery rates
that were onlyfifteen percent of the statc /ide average. The incidence of
rape was expected to be relatively unaffected by a higher number of CCWs;
and while rape rates were lower than tie statewide average, the difference
was not dramatic. Finally, murder any aggravated assault rates were rbout
gne-third below the statewide average, even with all those guns ready to be

rawn.

Table I: California Concealed Weapons Permits
& violent Crime Rates

CCW's Aggravated Homicide Rupe Rofchety

per Assault

100,000
Highly 28.3 621.5 11.7 41.5 3727
res*r«ctive
ocunties
Moderalely 437.5 449.9 6.5 404 124.4
reaCrictive
counties |
Non- 17365 4142 75 31.3 48.5
restrictive .
counties i |
California 1225 j 5935 i 109 411 3318
total !
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T, ..L\wT 2: California County Crime Rates
Al> A PILACENTAC.E OF STATEWIDE AVERAGES

County Permits Aggravated Homicide Robbery
j Group per Assault
i 100,000 .
jHighly less than 05V. wo7v. ) 101% 112%
| restrictive 100

counties

Moderately 100 to 76% 60% 98% 38V.
| restrictive , 1,000
I counties
;I Non- greater «70% 69% 76% 15%
! restrictive t than
h_counties 100,000

2. What Do lhe Data Tell Us?

It would, of cours be foolish to assert that the large percentage of
outstanding CCWs in the third rr>up of cvunties is the reason for the lower
rales for aggravated assault, robbery, KA rape. These are rural counties,
with dramatically different demographics than (he urban counties in
Catum.'ia. Nonetheless, the correlation between the number of CCWs and
Ihe lower rates may be a reason. Why are the aggravated assault rates so
low in these counties where ac .dividual would seemingly have trouble
walking down lhe strcr* Xxit passing an armed civilian? Perhaps lhe
conventional wisdom—ha*<|;un will light—is simply wrong. Perhaps lhe
presence of a gun instead viuses a great many aggressors simply lo
withdraw from the possibility of fight, because the risk of death is so
obvious. The above are all sjppositiona. Nevertheless, even with all Ihose
people authorized lo carry guns, the rates for murder, rare. eegravated
assault, and most dramatically, robbery, were lower than the statewide
average.

Put another way, although the percentage of the population who are
licensed to cany a gun in this third group of counties is roughly analogous
to ihe percentage of tire U.S. population that watches the Phil Donahue
show, the murder rate remains quite low.** Considering the large number

hi 14V One out of 15 households with television sets witches the Phil Donthoe show.
| nt 260
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of CCW* outstanding in thi* t”* ' group of counlies, if greater numbers of
CCW* *re really a threat to put>,.c safety, the other factors that determine
murder and aggravated assault rales must be truly enormous to so complete-
ly overwhelm lhe effects of all those CCWs.

In sum, the comparative data from California couniius suggest, but do
not prove, that making concealed carry permits available to licensed, trained
citizens .nay reduce the robbery rate, and perhaps the rates for other violent
crimes. Conversely, the data are inconsistent with the hypothesis that CCW
issuance will lead lo more murders or other crimes.

B Six-Slate Comparative Study

Brian Withrow, a master's degree candidate at Southwest Texas Stale
University, took a different approach to the study of carry reform.”*
Withrow looked at three states which hsd implemented carry reform:
Florida, Pennsylvania, and Oregon, lie then paired each state with the
closest matching state having similar demographics, but no carry reform.
He paired Florida with Texas, Pennsylvania with Illinois, and Oregon with
Arizona. As Withrow acknowledges, the pairings do net represent exact
matches but only as similar as is possible. ~ The attrmpts to match any
pair of states suffers from this limitation.

Withrow examined each pair of states to lest the impact of carry reform
laws.” If carry reform laws were effective in producing a statistically
noticeable reduction in the crime rate, then a state which enacted carry
reform would be expected to show an improving trend (relative to a non-
reform state) in various crime categories. For example, assume Pennsyl-
vania (pre-reform) and lllinois (no reform) had similar rape rates before
concealed carry reform was enacted in Pennsylvania. However, if after
Pennsylvania reformed its cany law, the Pennsylvania rape rate remained
stable while the Illinois rate rose sharply, such a result would be consistent
with the hypothesis that concealed carry reduces the rape rate.

The Withrow research suggests that concealed carry reform can save
live*. The Florida/Texas and Pennsylvania/lllinois pairings are good test
rase*. Prior to any carry reform, all four states had strong laws against
carrying firearms; after Ihe reform laws were enacted, lhe Florida and
Pennsylvania systems were allowed to work so that large numbers of
citizens acquired permits (As compared to Virginia, where some local
officials refuse to implement the state's "shall issue” system.).” 1

150. Brian L. Withrow, TV EfTcctiven«i of Firranm Conceal Citry Lawj on the
Incidence an* Pattern of Violent Cnme (1995) (unpublished M Pub Admin, thesis,
SontiwM T ail Slete University).

151. W m 3. 3R-39

1ST. W M 43-73.

153 Set SUpra nnses B0 61, 65-M end accomprnying lent
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The Oregon/Arizona pairing, however, is poorly choaen. Although
Avrizona did not have a "shall issue” concealed carry law at the time of the
Withrow study (Arizona enacted a "shall issue” law in 1994), Arizona has
always allowed adutJ to carry an unconcealed handgun without a per-
mit.2”  Unlike in some other states where open carry is ostensibly legal
such as Colorado and North Carolina,”’ open carry in Arizona has always
been tolerated by lhe police, and is common, even in downtown Phoenix.
Accordingly, the Oregon/Arizona pairing compares a state which moved
from limited concealed carry to widespread concealed cany (Oregon) wish
a stale that has always had limitless open carry (Arizona). Unlike lhe
Florida/Texas and Pennsylvania/lllinois pairings, the Oregon/Arizona
comparison does not contrast a state which changed its restricted cany
policy—e.g., Florida and Pennsylvania—with a state which retained its
restrictive policy—e.g., Texas and lllinois. Thus, the Oregon/Arizona results
do not provide worthwhile information about the contrast between a
restrictive and a "shall issue" carry policy, and msy be swpropristely
discarded.

By contrast, the results of the Florida/Texas and Pennsylvania/lllinois
comparisons legitimately provide strong support for the hypothesis that
concealed csny reform reduces murder, weak support for reduction in
aggravated assault xm: in robbery, and no suppor ‘or a statistically
noticeable reduction in rape. Significantly, the results —both pairings are

identical.

Table 3: Suwort for hvpottiesis that
CONCEALED CARRY REFORM REDUCES CRIMET

State Pairs Murder Aggravated Rape Robbery
Assault

Florida/ supports weakly doesriot weakly
Texas supports support supports
Pennsylvania/  supports weakly does not weakly
Illinois supports support supports

C eegon/ does not supports does not does not
Arizona support support support

Recall that in the slale-by-slate ansi)';, or homicide trends, Florida, a
highly populous state with a major homic K oroblem, was the only state to

154. Set Supra notes 117 rod accompanying leal.

155. Colo. Rev. Stat Ann | IMMO5(l)<b) (West 1990 A Supp 1994); NC.
GFN Stat { 14-2W *) (1993)

156  WilhrovA, W|tIa nofc 150, «! 75
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*Sow m major change In it* homicide rate after the enactment of concealed
carry.” The Withrow data reinforce* the tentative conclusion suggested
by the raw Florida data: in a large state with a serious crime problem,
concealed carry reform may have a significant life-saving effect. With-
row's research also suggests that cany reform could have a small but
statistically significant effect in reducing aggravated assault and robbery.
in sum, three different approaches to studying the effects of concealed
carry reform on crime rates have been presented: (1) a comparison of state
homicide trends with national trends, (2) a comparison of crime rates among
different counties with different cany policies in California, and (3) before
and after crime rates as compared between Florida and Texas, and between
Pennsylvania and Illinois. The results are consistent in all three studies.
Concealed carry reform may reduce murder rates, at least in large, high-
crime stales. Concealed carry reform may also reduce aggravated assault
and robbery rales. Perhaps most significantly, evidence does not suggest
thst concealed carry reform will cause a net increase in the homicide rate,
or in any other crime rate. Despite Ihe results in the many American slates
which have passed cany reform, the gun control lobbies persist in predicting
amajor increase in homicide whenever concealed cany reform is introduced.
This continued effort must be attributed lo the triumph of ghoulish hope

over experience.
IV. Other Issues

The evidence presented thus far cannot guarantee that cany reform will
significantly reduce a state's homicide rate. So why change lhe laws if
they are not clearly going to reduce murder rates? Conversely, however, if
cany reform does not present a clear threat to public safety, why not allow
law-abiding citizens who have passed a background check for criminal
behavior and mental stability to have the means to defend themselves most
effectively? Also, because results of cany reform in stales such as Florida
suggest that cany reform has the potential to contribute to public safely,
why not allow law-abiding citizens to make (heir own choice about
carrying? Thus, this Part explores issues specifically related to that choice.

A Saving Lives

Cany reform is no panacea for crime. However, the failure to enact
cany reform can have deadly consequences. In October 199! in Killeen,
Texas, George Hennard rammed his pickup truck through the plate glass
window of Luby's cafeteria. Using a pair of ordinary patois, he murdered
twenty-three people in ten minutes, slopping only v/t n the police arrived.
Dr. Suzanna Gratia, a cafeteria patron, had a gun in ner car. In conformity

157.  Set npra inbpart II.B.
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to Texas law, however, the flu*. was not carried on her person; Texas,
despite its Wild West image, « n the first state in lhe nation lo completely
prohibit the canying of handguns.2' Carry reform legislation had almost
passed the legislature, but hud been Mopped in die House Calendars
Committee by the gun control lobby."

A few months later. Dr. Gratia testified to the Missouri Legislature
(concerning a concealed handgun permit law being considered in dial Mate)
that if she had been canying her gun. she could have shot at Hennard:

| know what a lot of people think, they think, "Oh. my God, then you
would have had a gonfight and then more peaple would hsve been kHled."
Unhunh, no. 1wea down on the floor, thia guy ii standing up: everybody
else ii down on the floor. I had a perfect shot at him. It would have been
dear. | had a place lo prop my hand. The guy was not even aware of
what ne were doing. I'm not laying that 1 could have saved anybody in

there, but | would have had a chance."

Hennard reloaded five times and threw away one pistol because it
jammed, to plenty of opportunity existed for someone to fire at him. Dr,
Gratia may not have been able to kill or wound Hennard. Nonetheless,
Hennard would MKkart have been forced to dodge hostile gunfire and would
not have been able to methodically finish off his victim* as they lay
wounded on the floor. The hypothetical risks or a stray bullet from Dr.
Gratia's gun would have been rather small compared to the actual risks of
Hennard not facing any resistance. Because of the restrictive Texas law, Dr.
Gratia was helpless as Hetmatd murdered both her parents.

Two months later, a pair of criminals with stolen pistols herded twenty
customers and employees into the walk-in refrigerator of a Shoney's
restaurant in Anniston, Alabama. A customer, Thomas Glenn Terry, was
hiding under a table. Unlike Dr. Gratia, Terry was armed with lhe .45 semi-
automatic pistol he carried legally under Alabama law. One of the robbers
discovered Terry, but Terry killed him with five shots in Ihe chest. The
second robber, who had been holding the manager larftage, shot at Terry
and grazed him. Terry relumed fire, critically wounding the robber." '
Twenty-three innocent people died in Killeen, Texas, where canying a gun
for self-defense wss illegal. Twenty innocent lives were saved in Anniston,
Alabama, where self defense permits are legal.2*

I3B. Cramer, Supra note 2, at 113-19: Suranna M. Gratia. |f| Had My Gun

Wash. Post, Feb. 27, 1993. at A21.
159. Telephone Interview with NRA official (O I. 1991).
160. David B. Kopel. HOId YomrFin, potvy ReV., winter 1993. at 7.
161, J. Neil Sehutmin, A M auxn We Didn | Hrar About. L A. TiMm. 1an. 1. 1992.

at BS.
162. Ahtahim Tennenbaum, Handguns COUld |||'|p BxI.TIMOttE Mosnino SUN. Oct.

26. 1991. at 9A.
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After Ihe Luby's incident, the Texas legislature once again debated
carry reform. In an ironic reversal of gun control advocates' frequent efforts
lo use massacres as springboards for various gun prohibition measures, these
same advocates insisted that public policy should not be based on isolated
massacres. Control advocates would suggest that, although Dr. Gratia might
have saved lives with her gun, more lives would be lost in the long run
because of mistakes made by angry or incompetent citizens carrying guns.
As the research above has indicated, such a predic>;Dn has poor factual
support.

Mass murden in public places are rare. Nonetheless, the Anniston
incident is not the only time a citizen armed with a gun has slopped a
potential massacre. In 1986, a homeless Cuban Mfugee. armed with a “two-
foot ornamental blade apparently purchased in Time Square," went on a
rampage on lhe Staten Island Fery. He killed two people and wounded
nine others, but was subdued by v retired police r/licer at gunpoint.** In
Las Vegas in July 1993, a man with a shotgun screamed, “I'm sick of this,
and I'm not going to take it any more," and then opened fire in a state
disability insurance office. He jumped into his truck and began driving
wildly through the building. A security guard shot him in the head.*4

One could possibly argue thill the above two cases are distinguishable
because a retired police officer just happened to be present al fortuitous
times.  Unfortunately, not every mass-murderer makes the mistake of
picking crowd that includes a retired police officer or a security guard.
Nevertheless, assuming proper training and a backgrou.td check, if the
average citizen can use a gun and pose no more danger lo society than does
a former police officer or a security guard with a gun (as will be demon-
strated below), then expanding the number of licensed, trained people who
are allowed to carry firearms v-ill commensurately reduce the potential for
carnage by psychotic killers.

In Israel, a permit to own a handgun (which is granted lo every law-
abiding citizen) is equivalent to a carry permit. In April 1984, three
terrorists opened fire with automatic rifles and began throwing hand
grenades al Ihe busiest intersection in West Jerusalem. As the Los Angeles
Times reported, "One of the attackers was killed in a hail of answering fire
from the owners and customers of nearby shops."*’ A wild firefight
broke out between Ihe Israelis and the two remaining terrorists until lhe
police arrived and captured Ihe terrorists. During the chaotic and flurried
exchange of bullets, some: of the Israelis were possibly wo inded by

163. Robert D. McFwMcn, Alan with @ Sword Kills 2 and Woundt 9 on Staten Island

Fe”y, N Y TIMES, July 1, 19E6, »| Al The retired ofTicer cirried « jun Totm pen-time job
*» m teeutily guard. Id

. Man Shoots lip DisabilW OfTtee, 1. A Timfs, July 9. 1993, at A22.
165 Norman kempiter, 40 Wounded in Terrorist Attach In Jerusalem, L.a. Times,

Apr 3. 19M, at I, 19
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"friendly lire."** When the shooting slopped, however, the only death
was that ofa terrorist. The next day, the surviving terrorists wete presented
to the media. They explained their foiled plan to machine-gun * succession
of crowded areas, fleeing before the police arrived. One terrorist com-
plained indignantly that his bosses had not told him that Israeli citizens carry
uns.™’

’ Now contrast the opposite results of two otherwise simitar incidents. In
November 1993, a lone gunman shot twenty-two unarmed, innocent victims
on lhe Long Island Railroad. Four months later, a terrorist group intent on
sabotaging the new peace accord between lIsrael and Ilhe Palestinians,
atlempted lo perpetrate a mass murder of people using public transportation
in Israel. The Associated Press reports:

A Palestinian opened fire with a submachine pm at a bus Stop near the
port of Athod today, killing one Israeli and wxmdmg bur before being
shot to death by bystanders .... National police spokesman Erich Bar-
Chen said today's attacker, who was armed with an Uzi submachine guns,
was shot and killed by a civilian and a soldier who were at Ihe bus Hop
and hilchf::ing post used by soldiers. Ashod is 15 miles south of Tel
Aviv and 15 miles north of the Gaza Strip.'t*

At the very least, carry permits for licensed, trained citizens clearly have
saved lives when madmen or terrorists have attempted mass murder in
public places. Accordingly, opponents of carry licenses must bear the
burden of demonstrating that Ihe number of lives lost from the issuance of
carry licenses will outweigh the lives saved during attempted massacres. As
detailed above, opponents of carry reform cannot carry their burden of
proof. Evidence does not suggest that carry reform will cause any increase
in murder, let alone an increase >0 large as to outweigh the significant
number of lives that could be saved by allowing people like Dr. Suzanna
Gratia to help protect the public.

B. Peace of Mind

Another important benefit to be derived from properly licensed, trained,
and armed citizens is peace or mind. By way of analogy, many people
choose to buy automobiles with passenger-side air bags or other safety
features. Many people also choose lo use the seat belts in a car. Of course,
the odds are small that on any given automobile trip there will be an
accident in which Ihe safety belt or other safety device will serve its
ultimate purpose. Similarly, Ihe odds are small that a person who goes out

166 1d . . .
167. Don B. Kiter, Jr., Firearms and Violence Old Premises, New Research, In

Violence in Amexica 209 (Ted R. Guo at. 19*9).
16*. AP, Apr. 7, 199t, IEPrinted i Maxiu INDEZENOENT JOUXNAL, M A3.
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in public will be attacked by a criminal on any given day. Bui even on days
when driven are not struck by other cars, the car’s safety devices confer a
genuine benefit because the drivers feel safer. Likewise, if people feel safer
because they carTy a gun and in turn lead happier lives because they feel
safer and more secure, then the carrying of guns makes a direct and
nontrivial contribution to their overall quality of life.** If women feel
safer walking at night because they can carry a firearm, then (he firearm
makes a tangible contribution to a better society, whether or no* a statistical-
ly significant drop in the crime rate results.

Of course, the increased peace of mind that results from people knowing
they will be able to protect themselves would not be ultimately beneficial
ifthe increased carrying of firearms actually caused more criminal violence.
As the data presented above indicate, however, allowing licensed, trained
citizens to carry firearms for protection does not appear to cause more gun

crime.

C. The Morality o f Defensive Firearms
I. Taking the Law into One’s Hands

The use of firearms for lawful self-defense by licensed, trained citizens
is sometimes decried as "taking the law into one's hands.” In a legal sense,
however, the use of armed force for self-defense is not "taking the law into
one's hands." Using deadly force or the threat thereof lo defend against a
violent felony is legal in all fifty stales. American law unanimously
authorizes deadly force whenever no lesser force will suffice—not merely
against attempted murder, but also lo thwart violent felonies such bs
ripe.” Many circumstances therefore legally justify exercising the choice
lo use force for self-defense or defense of another. Accordingly, using such
force cannot be "taking Ihe law into one's hands” any more than exercising
other lawful choices, such as signing a contract. Moreover, every American
state recognizes the right of citizens to arrest a person committing a violent
felony in their presence.

Thus, more accurately speaking, when criminals violate the law and use
force, they truly lake the law into their own hands. When law-abiding
citizens react by using or threatening force to stop the law-breaking act. they
are merely taking Ihe law hack from the criminals, restoring the law to its
rightful owners—Ilaw-abiding citizens.

166, Jtmei D. wright. The Ownership of Firearms far Reasons of Self Defense, in

Fixfakms and Violence 327 (Don B. Kales. Jr. ed., 19X4)
tin Don B Kliei. Jr A Nancy J fngberg, Deadly Force Self Defense Agamst Rape

151IC Davis L. Rev. R7), X77 X0 (19X2).
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2. Violence Begets Violence ,

Some may assert that carrying or using a gun for protection is immoral,
or that "violence begets violence." For example, author Betty Friedan
argues "that lethal violence even in self-defense only engenders more vio-
lence.",’1

Ms. Friedan's remark implies that a woman who shoots a homicidal
rapist should be condemned for engendering violence, rather than be
commended for preventing even worse violence. According to Ms.
Friedan's logic, victims of murderous assault should forgo violence and
rather rely, post-mortem, on the police to arrest the murderer. Although
pacifism may have its adherents, the American legal system is not among
them. As criminal law scholar Herbert Weschler observed, the right of
crime victims lo use deadly force is based on what Weschler called the
"universal judgment that there is no social interest in preserving the lives of
aggressors at the cost of those of their victims."?’

The American people overwhelmingly believe in the moral legitimacy
of Ihe use of deadly force against criminal attack. A 1985 Gallup survey
asked, "If the situation arose, would you use deadly force against another
person in self-defense?" Only thirteen percent said “no." Presumably, some
were expressing their own preference, but still would not felonize persons
who chose differently.”

Afier Bernhard Goetz shot four teenagers who were attempting to rob
him on a Manhattan subway in 1984, a Newsweek poll asked the following
question: "Do you feel that taking lhe law into one's own hands, often
called vigilanlism, is justified by circumstances?"” Intentionally or not,
,,ie question wns phrased in a way that was quite prejudicial to self-defense;
"vigilanlism™ has nothing to do with self-defense, but instead refers to extra-
judicial punishment of a suspect by a mob.”” The question was asked in
two separate surveys. Inont group, twenty-three percent said violence was
never justified; in the other survey, seventeen percent so opined.”

171, Ann Japetiga, WOUId | Re Safer With a GtMT, HEALTH, MarcivApril 1994, at 54.
172 Herbert Wethslei A Jerome Michael. ARationale ofihe law n[Homicide i, 27
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Plainly then, (he very large majority of Ihe American people believe that
use of force, including deadly force if necessary, is a legitimate response to
dangerous criminal attacks. In a society that respects liberty of conscience,
this large majority should not attempt to force its morality of lawful self-
defense onto the minority of the population that would prefer not to use
such force. At the same time, the pacifist minority should not attempt to
force its morality onto the majority that approves of otherwise lawful,
defensive force.

3. Religion

Whenever legislative bodies debate concealed carry laws, representatives
of organizations such as the National Council of Churches commonly show
up and announce She "moral" opposition to concealed carry on behalf of
“the religious community." Nonetheless, reflexive hostility to the lawful use
of force for legitimate defense is hardly lhe only moral position a sincerely
religious person may hold.?’

The Book of Exodus specifically absolves a homeowner who kills a
burglar under certain circumstances.1* The Sixth Commandment, "Thou
shah not kill," refers to murder only, and does not prohib:t the taking of life
under any circumstances; notably, the law of Sinai specifically requires
capital punishment for a large number of offenses.1’ Earlier in The Bible,
Abram, the father of lhe Hebrew nation, teams that his nephew Lot has been
taken captive. Abram (whom God later renames “Abraham") immediately
calls out his trained servants, sets out on a rescue mission, finds his
nephew's captors, and attacks and routs those captors, thereby rescuing
Lot."™ The Bible presents Abram's violent rescue of an innocent captive
as Ihe morally appropriate and necessary choice.

Gun prohibitionists who look to The Bible for support cannot find
specific interdictions of weapons, but rather point to general passages about
peace and love. They cite such verses as "Do not resist an evil person. If
someone strikes you on the right cheek, turn to him the other also™;11

177. ForaiSoroeth diacvnkm ofthe inue, see BrenoaN FURNISHA DwroHT SMALL,
The Moumtimo Threat or Home Intruders: Weighing the Moral O tion or Armed
SEir-D ttense (1993).
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172 | 21-22.

1X0. |d 14. X
ixi Manhtwill
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"Love your enemies and pray for those who persecute you’V,, and "Do
not repay anyone evil for evil."""’

None of these exhortations take place in the context of an imminent
threat to life. A slap on the cheek isa blow to pride, but not a threat to life.
Reverend Anthony Winfield, author of a study of Biblical attitudes towards
weapons, suggests these verses command the faithful not to seek revenge for
evil acts and not to bear grudges against persons who have done them
wrong. He cites Romans 12:18, “If it is possible, as far as it depends on
you, live in peace with everyone," as showing an awareness that in extreme
situations, one may find ii impossible to live in peace.2%

The preaching of John the Baptist and Peter, both of whom converted
soldiers, further evidences that Ihe New Testament does not command
universal pacifism. Neither John nor Peter demanded that the soldiers lay
down their arms or find another job."” John instructed Ihe soldiers,
"Don't extort, money and don’t accuse people falsely," just as he instructed
tax collectors, "Don’t collect any more than you are required to."2* John
plainly implies that being a soldier or a tax collector is not itself wrong, so
long as the inherent power of these positions is not used for selfish or
improper purposes.

Of ccurae, many gun prohibitionists would approve of soldiers canying
and using weapons when necessary. But if—as Ihe New Testament strongly
implies—a person may be both a good soldier and a good Christian, then
one cannot claim The Bible always forbids the use of violence, no matter
what the purpose. The conversions of the soldiers support Winfield's thesis
that general “peace and love” passages are not blanket prohibitions on the
use of force in all circumstances."’

7>e Bible's approving attitude towards the bearing of arms is not
confined to professional soldiers. At the Last Supper, Jesus begins his final
instructions to the apostles before his death:.

"When | sent you without purse, bag or sandals, did you lack anything?"
"Nothing," they answered.

(Jesus) said to them, "But now if you have a purse, take it, and also a bag;
and if you don’t have a sword, sell your cloak and buy one. .. . |What Is
written about me is reaching its fulfillment."™"

The disciples then announced, “See Lord, here are two swords." Jesus
replied, "That is enoughEven if tire passage is read with absolute

xz  |d 344,

1x3.  Romans (2:17.

1X4. REV. ANTHONY L. W(NFELD, SELF-OffENSE AND THE BIBLE 2X-32 (1991).
ixs. LUKE 3:14; ACtS 10:22-48.

1x6. LUKE 3:13-14.

1x7. Sre SUPIA note 184 and accompanying leal

IXR. Lute 22:35-37

iRo. |0 22:38
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lileralnexi. Jesus was no tr;>re commanding that every aposlle must carry a
sword Ihan was he commanding Ihem (o cany a purse or a bag. For Ihe
eleven,10two swords were sufficient or "enough."”

More importantly. Jfc>,s may not have been issuing an actual command
that anybody carry swords, or purses, or bags. Jesus was making lhe
broader, metaphorical point that after he was gone, the apostles would have
lo take care of their own woridly needs to some degree. The purse
(generally used for money), Ihe bag (generally used for clothing and food),
and the sword (generally used for protection) are all examples of tools used
to take care of such needs. When the apostles took Jesus loo literally and
started showing him their swords, Jesus, possibly frustrated that they missed
the metaphor, ended the discussion.

Even when reduced lo metaphor, however, the passage still contradicts
the rigid pacifist viewpoint. In the metaphor, lhe sword, like the purse or
the bag, is treated as an ordinary item for any person to carry. If weapons
and defensive violence were illegitimate under all circumstances, Jesus
would not have instructed lhe eleven to carry swords, even in metaphor, uny
more than Jesus would have created metaphors suggesting that people carTy
demonic statues for protection, or that they metaphorically rape, rob. and
mutder.

A few hours later, when soldiers arrived to arrest Jesus, Peter sliced off
lhe ear of one of lheir leaders. Jesus healed lhe ear and then commanded,
"No more of this,”" or "Pul your sword away,"*1or "Pul your sword
back in its place, for all who draw the sword will die by lhe sword."T’

190. Judti Iscariot hut already let! ro meet with those who would arrest Jeitn. JOhn
13:27.

101 LUk 22.49-51.

192 JohN wa1

19J. ManheW 26:32. The quotation it jometimer rendered, "lie who livei by the
iword will die by the iword "

Biblical Kholar John Spoon rupaeiti that lhe awoed incident in the Garden of
Gethaemane never happened. He noter that Thr Carpel ACCOfding in Mark, generally agreed
to he the older! of the four gospel*, mention* no such incident Ar lhe gospel* proceed
chronologically in order of cnmpniilinn Horn MatlheW lo LUke In John, the garden
confrontation if introduced and then additional details are added. Spong noter the
eomideTabh. teatual evidence that when Jem* wa* arrested, lhe dircipler panicked and lied,
and did not regain their courage until aflct Raster. Spong suggest* that the rtory of lhe
diacipte* confronting the Roman roldtct* wa* an invention of lhe later gospel authors (or their
sources) who simply would not accept lhe humiliation of the disciples' apparent, if
temporary, cowardice JoiinS SrrjNO, Rrstmafcttow M yth ox Rgaitrv? 229-25 (1994)
Spong subscribes lo lhe "reality” side of lhe question posed by his book's title, although he
finds considerable myth in many of the details and argues that a significant number o f stories

in the gospels arc not intended as literal history
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Jesus Ihen rebuked Ihe soldiers for "comling) out with swotds *nd clubs,"
for Jesus w*a not “leading n rebellion.™

The most immediate meaning of lhese passages is that Jesus wm
preventing interference with God’s plan for Ihe arrest and trial.?’
Additionally, Jesus wm instructing the eleven not to begin an armed revolt
against the local monarchy or the Roman imperialist*. Jesus had already
refused the Zealots' urging lo Izad a war of national liberation.

Do lhe passages also suggest a general prohibition against drawing
swords or other weapons for defense? Luke and John's versions of the story
do not indicate such a prohibition, but Ihe version in Matthew could be so
read.

If Matthew is analyzed along the lines of "He who lives by the sword
will die by the sword,” lhe passage is an admonition that a person who
centers his life on violence (such m a gang member) will likely perish. On
the other hand, a translation of “all who draw the sword will die by the
sword" could lie read as a general rule against armed violence in any
situation.

Most theologians would concur (hat Ihe best way to undenitand i.<e
Bible is not to look at passages in isolation, but rather lo carefully study
passages in Ihe contest of Ihe rest of The Bible. If Ihe single line in Matthew
were interpreted to mean that to draw the sword is always wrong, lhen it
Would be difficult lo account for other passages which suggest that drawing
a sword as a soldier (or carrying a sword as an apostle) is neither inappro-
priate nor prohibited. Viewed in Ihe contest of the rest of The Bible, this
passage in Matlhew is a warning against violence as a way of life, rather
than as a complete ban on defensive violence in all situations.

The Vatican's Pontifical Council for Justice and Peace recently
surmised, "In a world marked by evil and sin, Ihe right of legitimate defense
by armed means exists. This right can become a serious duty for lhose who
are responsible for lhe lives of others, for Ihe common good of Ihe family
or of the civil community."**

The Catholic Church recognizes people as aaints because, among other
reasons, (he lives of saints are considered to be worthy of study ar,1
emulation.  February 27 is (he feMt day of Saint Gabriel Possenti.
According to The One Year Book of Saints, m ¢ young man in nineleenlh-
cenlury Italy, Francesco Possenti was known m the best dresser in town, as

104, Mallkew 76:53: Mark 14 4+: Luke 22.52.

195. After telling Pelcr lo pul his iword away, Jcsui rhetorically arts, "Shall | not
drink Ihe cup lhe Father hat given mel” \]Ohn 18 I1. Sft alSO ManhtW 26 53.

196 Pontifical Council rot Justice and Peace, The International arms
Traoe An Ethical R ffifction 12(1994) The document notes that "the right" to armed
defense "is cotrpled with the duty Io_do all possible lo reduce lo a minimum, and indeed

eliminate. lhe causes of violence * h|
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e "superb Horseman," and as “an excellent marksman.”"” The young
Possenti was also a consummate partygoer, who was engaged to two women
at Ihe same lime. Twice during school he fell desperately ill, promised to
give his life to God if he recovered, and then Torgot his promise. One day
at church, Possenti saw a banner of Mary. He fell that her eyes looked
directly al him, and he heard the words "Keep your promise.” As a result
of his vision, Possenti immediately joined an order of monks, taking Ihe

name Brother Gabriel.T’
Saint Gabriel Possenti is primarily remembered for Ihe following

incident:

On a summer day a little over a hundred years ago. a slim figure in a
black cassock (Possenti| stood facing a gang of mercenaries in a small
town in Piedmont, llaty. He had just disarmed one of the soldiers who
was attacking a young girl, had faced lhe rest or the band fearlessly, then
drove them all out of the village at ihe point of a gun. ... [W]hen
Oaribaldi's mercenaries swept down through lItaly ravaging villages.
Brother Gabriel showed the kind of iran he was by confronting them,
astonishing them with his marksmanship, and saving Ihe small village

where his monastery was located."

Saint Gabriel Possenti displayed his "astonishing marksmanship” after
having disarmed the soldier. The mercenaries' leader told Possenti that it
would lake more than just one monk with a handgun to make lhe mercenar-
ies leave town. Possenti pointed lo a lizard that was running across the
road. He then shot lhe lizard through lhe head. The mercenaries immedi-
ately decided that discretion was the belter pari of valor, and lied lIhe
village.

Jgewish law draws Ihe same conclusion as Ihe Vatican Pontifical Council:
"1f someone comes to kill you, rise up and kill him first.””0 Bystanders
are likewise required to kill persons who are attempting rape.” ' Although
Jewish law imposes a duty of self-defense, the duty to defend others lakes

precedence. 1l

197. Rev.cuirroao Stevens. Ttir. Onf Yeah Book 0r Saints 66 (19%9).
19* |

199 |d

200 Babylonian Talmud. Sanhedrin 72a  The content ot this passage is m discussion
of lhe protection of one's property. The passage is a direct response lo the offending thief
having reasoned, "1f | go there, he (the owner| will oppose me and prevent me; but if he

o

does, 1 will kill him * |d
200 1d 72a

For e«cellenl discussions of Jewish law and the duty lo use force, see George P.

Fletcher, ‘Defensive Force as o del afKesc»e, soc. pint. AT Pot.v, spring 1990, at 170,
and George P. Fletcher. Self-Defense 0s n Justification for Punishment, 12 caxoozo L. rev.

*19(1991)
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The view that forcible resistance lo evil attack is itself evil presents
serious implications. According lo this logic, Patrick Henry and lhe other
founding fathers were wrong to urge armed resistance against the British
Redcoats; Ihe Jews who led Ihe Warsaw Ghetto revolt against Hitler were
immoral; Jeffrey Dahmer's victims would have been wrong lo use a
weapon lo protect themselves; Saint Gabriel Possenti was a paragon of evil;
Abraham should not have rescued his kidnapped nephew; and police officers
wlio fire their guns to protect innocent people are sinful.

Consider ihe following situation. A mother in a rough Los Angeles
neighborhood is confronted with an escaped psychopathic murderer who has
broken into her house. The woman has good reason to fear that the intruder
is about to slaughter her three children. If she does not shoot him with her
.38 special, the children will most likely be dead before the police can
arrive. Is the woman morally obligated to simply murmur "violence
engenders violence,” keep her handgun in lhe drawer, and watch her
children die? Or, is the mother rather morally obligated lo save bet children
by using her gun to stop the intruder?

The view that life is a gift from God and thnt permitting the wanton
destruction of one's own life (or lhe life of a person under one's care)
amounts to hubris is hardly new. As stated in a 1747 sermon In Philadel-
phia:

He thst suffers his life lo be taken from him by one that hath no Mhority

for (hat purpose, when he might preserve it by defense, incurs the Guilt of

self murder since God hath enjoined him to aeek the continuance of his

life, and Nature itself teaches every creature to defend (iljself."”

Whatever their disagreements on other matters, the natural rights
philosophers who provided the intellectual foundation of the American
Revolution collectively viewed self-defense as "the primary law of nature,”
from which many other legal principles could be deduced.®1

As the great Justice Louis Brmndcis proclaimed: “We shall have lost
something vital and beyond price on the day when the state denies us lhe
right lo resort to force in defense of a just cause.”” 1

Leading criminal law scholars have emphasized a different, less
philosophical point: Victims protect ihe entire community when they kill a

203 C. Asbury, The Right lo Keep and Bear Anna la Ame“ca: TV Origins and
Applicition of IV Second Amendment lo the Consgtitution 39-40 (1974) (unpublished Hi D.
disaenation in hislosy. University of Michigan) (available at U. of Mich Graduate Library),

uoted In pon &. Kates. ar., Handgun Prohibition and the Original Meaning of Ihe Second
mendment. R2 Midi. L. Re 202 230 (19*2)
204. 3 Wiilliam Blackstone, Commentates on the Laws 0l Enolanu *4 (also
asserting that lhe right was inalienable); Toomas IIORSFS. LEVIATHAN *R. 95 (1964) (such
a covenant against self-defense is void); 2 MONTESQUIEU, SrmiT OF TIIE Laws 64 ("Who

does not see that self-defense is d duly superior lo every precept?”).
205 The n«ANr>r.is Gums To Tiie Mopfxn Woai.n 212 (Alfred l.iefed, 1941)
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dangerous criminal rather than leaving that criminal free to prey on others.
To theorists such as Bishop and Pollock, "sudden and strong resistance to
unrighteous attack is not merely to be tolerated,” not merely "a necessary
evil," but “a just and perfect" right.0* A good citizen attacked thus has
"a moral duty" to use all force necessary to apprehend or otherwise
incapacitate criminals rattier than to ijomit or retreat.

The assertion that use of force to defend innocent life is immoral
necessarily presumes that persons who use such force are "selfish.” To the
extent that social science can shed any light on this presumption, the
presumption of selfishness is unfounded. A study of "Good Samaritans"
who came to aid of victims of violent crime found that eighty-one percent
"own guns, and some carry them in their cars. They are familiar with
violence, feel competent to handle it, and don't believe they will be hurt iT
they get involved."1& Are these people thus inferior moral beings who
"engender violence”?

Regardless of one’a response to the above question, as a moral or
practical matter, one may claim that a crime victim should rely on the
government for protection only if the government has an obligation to
protect the victim. Under United States law, the government quite clearly

has no such obligation.

D. The Absence of a Legal Government Obligation to Protect Citizens

It is well-settled law that police in the United Slates have no legal duty
to protect any individual citizen from crime, even if the citizen has receive J
der.ilt threats and lhe police have negligently Tailed to provide protec-
tion.0* For example, the New York Court of Appeals explicated Ihe rule

706. F. PDXXOCX, Tartatrsa ON Tub Lawo f Toars 123(I5thed. 1931); PotxntM .
Pexxitt), CRIMNAL Law 997-1004 (2d It). 1969) (describing view of Bishop).

207. Ted L. Hutton el »I, Tv ANgry Somaritam, psrciioL. TooAY, June 1976. at 64.
The study does suggest, however, that soger toward criminals may be lhe motivation behind
the action of a "Samaritan" rather than concern for a victim.

206. See, €.0.,, CAL. 0OOV't Cooe |f 645-846 (West Supp 1994) (no liability for
failure lo arrestor lo retabs atteiacri person in custody); Bowcts v. DeVito 686 F.2d 616 (7th
Cir. 1982) (no federal constitutional requirement that police provide protection); Calogrides
v. City of Mobile, 47J So. 2d $60 (Ala. 1985); Davidson v. City of Westminster. 649 P 2d
894 (Cat. 1982); Stowe v. State. 165 Cat. Rplr. 339 (1980); Warren v. District of Columbia.
444 A.2d | (D.C. 1981); Sapp v. City of Tallahassee, 348 So. 2d 363 (Ha. Disl. Cl. App >
crrt. 0enied 354 so. 2d 985 (Fla. 1977); Jamison v. City of Chicago, 363 N.E.id 87 (III.
App. a. 1977); Keane v. Cily of Chicago. 240 N E.2d 321 (lll. App. Cl. 1968); Simpson's
Food Fair. Inc. v. City of Evansville. 272 N.E 2d 871 (Ind. Cl. App, 1971); Silver v. Cily
of Minneapolis, 170 N.Ww.2d 206(Mirm. (969); Wuelhrich v. Delia. 382 A.2d 929. 930 (N.J.
Super. Cl. App. Div.), teN. denied so1 A.2d 500 (1978); Chapman v. Cily of Philadelphia.
434 A.2d 753 (Pa. Super. Cl. 1981); Morns v. Muster, 478 A.2d 937 (Pa. Comm'n Ct.

1984).
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in Riss v. City if New York:"* The government is nof liable even for a
grossly negligent failure to protect a crime victim. In Riss, a young woman
telephoned the police and begged for help because her ex-boyfriend had
repeatedly threatened, "If | can't have you, no one else will have you, and
when | gel through with you, no-one else will want you." The next day, Ihe
ex-boyfriend threw lye in her face, blinding her in one eye, severely
dan,aging the other, and permanently scarring her features. "What makes
lhe City's position particularly difficult to understand,” wrofe a dissenting
judge, "is that, in conformity to the dictates of the law, Linda did not carry
any weapon for self-defense. Thus, by a rather bitter irony she was required
Ic rely for protection on the City of New York which now denies all
responsibility to her."110

In Warren v. District o f Columbia,1' two women were upstairs when
they heard their roommate being attacked by men who had broken in
downstairs.  They immediately telephoned the police for assistance.
Crawling from their window onto an adjoining roof, they saw police arrive
and then leave without entering lhe house. The two women went back
inside and again heard screams. They called Ihe police a second time.
Their roommate's screams having ceased, they assumed the police must
have arrived and taken care of the situation. Actually, (heir second call was
somehow never dispatched. The women called out lo their roommate and
alerted lhe attackers of their presence. As lhe court's opinion graphically
describes: “For the next fourteen hours (all three) women were held captive,
raped, robbed, beaten, forced to commit sexual acts upon each other, and
made lo submit to Ihe sexual demands” of their attackers.1il

The roommates later sued the District of Columbia for ignoring their
phone cail for help. The District of Columbia's highest court exonerated
the District and its police, concluding it is "a fundamental principle of
American law that a government and its agents are under no general duty
to provide public services, such as police protection, to any individual
citizen."1

Given lhe doctrine of police immunity, the contention that trained
citizens should not be allowed to carry Firearms in order to protect

Ruth ttrurrll called the police on 20 different occasions. beggmg for protection from
her husband lie was *rrcrtcd only one lime. Mr. Brunetl telephoned his wife one evening
end told her Ihet be was coming over lo kill her. When she Ca”ed the police, they refined
tier request for protection, telling her lo call hack when he got there. Mr. Brunell slabbed
his wife lo death before she could call Ihe police. The court held that the San Jose police
were not liable for ignoring Mrs. Itrunell’s pleas for heln llartricr v. City of San Jose. 120
Cal. Rptr 5 (Cal. ClI App. 1975).

209 240 N F 2d 860 (N Y. 1968).

210 |d al H62 (Keating. J,, dissenting)

211 444 A2d 1(DC 1981)

22 ld a2

213 tdae
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themselves would appear untenable. At the very least, in cases where lhe
government affirmatively interferes with a person's ability lo protect,
government immunity from lawsuit should be waived. If a person passes
a background check and a safety class, and is lhen denier! a firearms cany
permit because the police administration does not believe that citizens
should cany guns, government legal immunity should not apply if that
person is subsequently injured by a criminal. The government should not
be able to take away person's right of self-defense, and then assert that it
has no responsibility for the consequences. If the person is killed because
lhe police failed lo act, Ihe survivors should have the right lo sue.**

Some police administrators and politicians use legal immunity to
disclaim government responsibility to protect ordinary people, bul these
same officials hypocritically carry guns and work in buildings protected by
govemment-issue police bodyguards. In addition, they generally live in
relatively safe areas. Yet these same officials use overly restrictive handgun
carry laws to prevent from ordinary citizens from protecting themselves.

Judge David Shields, who sits on Chicago's special "gun court,”
explained to Congress Ihe kinds of persons who came before his court for
failing to possess a handgun carry pennit (impossible to obtain in Chicago,
except for the politically connected):

For most, this is their first anesl of any kind. | don't mean now that
this is their first conviction, but | mean thia is their very first arrest of any
kind, and many of them art old people. Many of them are shopkeepers,

persons who have been previous victims of violent crimes.

I think most of Ihe defendants who come to court believe that they need
a gun lo protect themselves in ihe community, and | have one statement that
was made by an elderly defendant that | think summed up lhe anitude o f such
people. When he responded, he said, "I would much rather be caught by the
police with a gun than to he caught out on the street in my neighborhood
without a gun.”

And I didn't think that when that remark was made that he was in any wsy
capricious or arbitrary with lhe court. | think that was his sincere belief. |
think the courts and probably most members of this committee aren't really
exposed lo Ihe problems o f the ghetto community and it is probably fair lo say
that mosl of us aren’t likely In voluntarily go inlo lhose communities except
under the most optimum circumstances, meaning broad daylight and certainly

nol alone or al night or on fool."™

214. Precedent for luch « conclusion could be besed on ChambersCtilanej v. King
County. <1*9 P 2d 451 (Wash 19*1) (en banc), which upheld an caceplion to lhe immunity
principle when some Toon of privity is found I>etween police and specific victims, and when
lhe viclimr are dissuaded from taking steps to protect themselves because when they relied

on specific police assurances that help was on its way

215, Firmms LiffithUnn, 1975 Hearings nn H 521-5H Hrfnre the Suhenmm on
Crime of the Ifnute Comm nn theJudmary, 94th Cong . 1st Sets 587 (1975)
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E. Can Citiienj Use Guns Competently?

Whenever and wherever the concealed cany issue is raised in lhe future,
objections will undoubtedly be raised by reform opponents, including many
law enforcement professionals who claim expertise on the issue. These
opponents predict that ordinary people, even if they have passed a firearms
safety class, cannot be trusted to use guns competently. Supposedly, Ihe
guns will be taken away by criminals, or the gun-owners will shoot an
innocent bystander by mistake.

The existing body of research provides no support for these fears. Ihe
best evidence as to what hapfwna when people have carry permits is lhe
experience of the many American stales that issue such permits routinely.
From these slates, Ihe most detailed data are those compiled by the Dade
County (Miami) police.24 As discussed in subparl 1l. B., Ihe police kept
track of every known incident involving the county's more than 21,000
handgun carry permitees over a six-year period. In that six-year period,
only one known incident of a crime victim having his gun taken away by
the criminal was reported. No known incidents of a crime victim injuring
an innocent person by mistake were reported. Although the handgun permit
holder was not always successful in preventing a crime, no innocent person
was injured as a result of a mistake by a permit-holder.

Another study examined newspaper reports of gun incidents in Missouri
that involved both police and civilians. Civilians were successful in
wounding, driving off, or capturing criminals eighty-three percent of the
time, compared with m sixty-eight percent success rale for lhe police.
Civilians intervening in crime were slightly less likely to be wounded than
were police. Only two percent of shootings by civilians, compared to eleven
percent of shootings by police, involved Ihe shooting of an innocent person
mistakenly thought to be a criminal.2i2

The Missouri research docs not prove that civilians are more competent
than police in armed confrontations. Civilians can often choose whether or
not lo intervene in a crime in progress, whereas police olTtcers are required
ro intervene. Accordingly, police officers quite naturally have a lower
success rate and make more mistakes. Attorney Jeffrey Snyder elaborates:

Rape, robbery, ind attempted murder ate nol typically actions rife with
ambiguity or subtlety, requiring special powers of observation and great
hook-leaming to discern. When a man pulls aknife on a woman and says,
"You're coming with me." her judgment that a crime is being committed
is nol likely lo be in error. There is little chanre that she is going to shoot
lhe wrong person. It is the police, because they are rarely at lhe scene of
lhe crime when it occurs, who are more likely to find themselves in

216. See Supra nOteS 50-5) and accompanying teal
217, silver A Kites, tupm nnte 20. at 110-70
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circumstances where guilt and innocence »re nnt soclef .and in which

Ilhe probability Tor mistakes is higher.™

In addition, the Missouri study was not restricted to "carry" situations,
but itlso included self-defense in the home. Persons using a gun to defend
their own home, who know its layout much better than does an intrudei,
might be expected to have a higher success rate than would persons using
a gun in a less familiar public setting.

Professor Gary Kleck, a member of the ACLU and Common Cause, has
compiled the most detailed information about civilian defensive gun use in
his book Point Blank: Guns and Violence in America. In 1992, Ihe
American Society of Criminology awarded the book the Hindelang Prize, as
lhe most significant contribution to criminology in lhe previous three years.
In Point Blank, Kleck presents his study of computer tapes from the United
States Department of Justice's National Crime Survey, for lire years 1979-
85. Analyzing Ihe data from over 180,000 crime incidents in lhe National
Crime Survey, as well as from other studies, Kleck found lhe following:

« INn no more than one percent of defensive gun uses was the gun

taken away by a criminal.
* The odds of a defensive gun user eccidenlally killing an innocent

person are less than | in 26.000.
« For robbery and assault victims, thv. '‘owesl injury rates were
among victims who resisted with agun t'f.4% for robberies, and

12 1% for assaults).
¢« The next lowest injury rites were among persons who did not

resist. Other forms of resistance such as shouting for help or
using a knife, had higher injury rates than either passive compli-

ance or resistance with a gun
Significantly, the above data do nol separate defensive home use (where
victim success rales would be expected to be higher) from use in public
ere*:. Still, taken as a whole, the National Crime Survey data, like Ihe
Missouri data,”” suggest that uniformed government employees are not the
only class of people who can use a firearm successfully to defend self and

others.

F The Wild West, or "What If Everyone Carried a Handgun?"

Persons opposed to cerTy reform sometimes state that allowing licensed,
trained citizens to carry guns would make modem America like the Wild

218 Jeffrey tt snyder. A Nation of Cowards, tiie pun INTEXEST, Fall 1993. at 40,

219 Gaxv Klccx. Point si ank Guns ano VintrNcr in Amfxica 120-26 (1991)
220 See Supra note 217 and accompanying teal.
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West. A shoithand version of this statement is simply lo raise the rhetorical
question: "What if everyone carried a gun?”

Asking a question such as "What if everyone did X?" contributes to a
debate only if a realistic possibility exists that everyone might Jctuflly do
X. Whnat if everyone hard fifteen children? What if everyone remained
celibate?”1 Universal celibacy would destroy lhe human race in one
generation, whereas lhe universal bearing of fifleen children per family
could cause huge social and environmental problems. If "What if questions
guided public policy, lhen it would be logical to enact a law requiring every
family to have exactly two children, thus preventing Ihe horrible potential
consequences of universal celibacy or universal over-fecundity. In lhe real
world, however, some people choose lo be celibate, and some people choose
to have fifteen children. Most people choose something between these
extremes, resulting in a reasonable population growth rale without the need
of government regulation.

In the real world, the question "What if everyone carried a gun?" is as
meaningless as the question "What if everyone tried to park at the stale
capitol at the same time?" The research presented throughout this Article
demonstrates that no more than four percent of a state’s population is likely
to choose to obtain a handgun carry permit.”” If the "What i f question
does have any relevance, such can best be found by looking at lhe most
recent era in American history when everyone really did carTy a gun.

Late twentieth-century Americans have an image of Ihe "Wild West"
that is based primarily on television and the movies. In contrast, historian
Roger McGrath set out to study the West in detail in order to determine how
violent it really was. In Gunfighlers. Highwaymen, A Vigilantes, McGrath
examines the nineteenth-century Sierra Nevada mining towns of Aurora and
Bodie.””’

Aurora and Bodie certainly had mote potential for violence than most
other places in Ihe West. The population was mainly young, transient males
who recognized few social controls. There was one saloon for every
twenty-five men; brothels and gambling houses were also common.
"Sobriety was thought proper only for Sunday school teachers and women,”
McGrath observes.  Governmental law enforcement was ineffectual, and
sometimes lhe sheriff doubled as the head of a criminal gang. Nearly
everyone carried a gun."5

The homicide rale in these towns was extremely high, as the "bad men"
who hung nut in saloons shot each other at a fearsome rate, in some rases

221. (Hackman, SUpra note 18. al 29
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exceeding (he homicide r*te in modem Washington. D.C.”* These
shootings amounted lo consensual violence among disreputable young men
who enjoyed getting drunk and getting into fights The presence of guns
thus turned many petty drunken quarrels into fatalities.”"

Other crime in Aurora and Bodie, however, was virtually nil. The per
capita annual robbery rate was seven percent of modem New York City’s.
The burglary rate, less than one percent. Rape was unknown.l' "The
old, Ihe weak, the female, the innocent, and those unwilling to fight wera
rarely the targets of attacks,” McGrath found.™ One resident of Bodie
did

not recall ever hearing of a respectable woman or young girl in any

manner insulted or even accosted by the hundreds of dissolute characters

that were everywhere. In part, this was due to the respect depravity pays

to decency; in part, to the knowledge that sudden dealh would follow any

other course.

Nearly everyone earned a gun. Except for young men who liked to
drink and fight with each other, everyone was far more secure than today's
residents of cities, whe.e ordinary people cannot carry a firearm for
protection.

The experience of Aurora and Bodie was repeated throughout the West.
One study of five major cattle towns with a reputation for vio-
lence—Abiiene, Ellsworth, Wichita, Dodge City, and Caldwell—found that
the towns had a combined average of around two criminal homicides per
year.” 1 During Ihe 1870s, Lincoln County, New Mexico, was experienc-
ing in a slate of anarchy and civil war The homicide rale was astronomical.
Similar to the experience in Bodie and Aurora, however, these homicides
were almost exclusively confined lo drunken males upholding their "honor.”
Modem big-city crimes such as rape, burglary, and mugging were virtually
unknown. A study of the Texas frontier from 1875-90 found that

226. TV homicide rote in Aumro was approximately 64 pe» 100,000; in Bodie, IV
rate war 116. M at 254.

227 |d at 255.
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except for bank, train, and stage-cojch robberies, robberies of homes and
business were essentially nonexistent. People did not bother locking doors;
and except for young men shooting each other in voluntary “fair fights,”
murder was rare.” "

John limbeck's investigation of Ihe High Siena gold fields in lhe mid-
nineteenth century yielded similar results. After the discovery of gold at
Sutter’s Mill in 1848, thousands of prospectors rushed to gold fields in the
California mountains. There was no police force. Indeed, no property rights
law existed because the military governor of California had just proclaimed
as invalidated Ihe former Mexican land lav without olTering a replacement.
The competitive greed for gold was intense, and nearly everyone carried
firearms.  Yet, hardly any violence occurred.”4 Similarly, when much of
Ihe Indian territory of Oklahoma simultaneously opened for white settle-
ment, heavily armed settlers rushed in immediately to stake their claims long
before effective law enforcement arrived.  Still, almost no shooting
occurred.””’

In sum, historian W. Eugene Motion found "lIhe Western frontier was a
far more civilized, more peaceful, and safer place than American society is
today."”* Frank Prassel concluded that this "last great frontier left no
significant heritage of offenses against the person, relative to other sections
of lhe country.”  Americans living with Ihe prevalence of guns of Ihe
Old West were thus arguably far safer than Americans living in modern
cities such as San Francisco, Detroit, or Cleveland—<cities where citizens are
restricted in the means with which they may legally protect themselves when
they leave their homes.

In modem Washington, D.C., criminals sometimes murder drivers
slopped at a traffic light, simply for the pleasure of watching them die. The
city government, reemingly incapable of protecting these drivers, forbids Ihe
law-abiding populace lo possess a handgun in their car, their home, or on
their person. Col <mnist Samuel Francis describes Iff* and other similar city

Frontier 173-79 (19*7f. Again, as in Aurora and Bodie. TV ubiquity of firearms turned
many drunken quMteh into homicides. |d a( 176.
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government systems is “ennrcho-lyrcnoy."I' Such government provides
little rITective protection against violent criminals, but maobilizes Ihe ftill
power of the state against crime victims who attempt lo protect themselves.

Crime flourishes in modem American cities because Ihe American
people and their government tolerate it. Bodie. Aurora, and the rest of the
Old West had little high culture. Their streets were made of dirt and littered
with hone manure. Nonetheless, a woman could walk alone safely after
dark in those towns; good people di-J not cower in fear and allow predatory
thugs to terrorize lhe innocent. Perhaps Ihe people of Ihe Old West better
understood what civilization implied than do modem Americans.

The evidence from Aurora, Bodie, and the rest of Ihe United ;>lates does
not prove that guns are an unalloyed good, or that no form of gun control
is desirable. Guns in the wrong hands can wreak great harm Disarming
gun abusers would obviously benefit society. The problem with lhe laws
proposed by the various "gun control” groups, however, is that the very
persons who have no compunction about perpetrating violent crime will also
have no compunction about illegally carrying guns.

(7. Police Opinion and Police Competence

Virtually alt United States citizens agree that Ihe police may lawfully
use force to pro ct crirrie victims. Accordingly, the question is nol whether
force per se is legitimate, but who may legitimately use force. As a moral
matter, Ihe creature of government should not have powers greater than its
creator, the people. An indiv'dunl police officer, acting under Ihe best
judgment and reasonable understanding of the facts of a particular encoun-
ter, has the individual moral authority to fire a weapon for protection of self
or another ~ son. How then can lhe same act, performed by a crime
victim, suddenly become immoral? Many police officers would agree that
citizen self-defense is legitimate.

The first survey of police altitudes toward concealed carry was a 1976
poll conducted by Boston I'olice Commissioner Robert diOrazia. Ironically,
Ihe poll was part of an efTort to find national police support for an initiative
lo ban handgun ownership in Massachusetts. In Ihe national survey, fifty-
one percent of police chiefs agreed with the statement, "Persons who have
a general need to protect their own life and properly, like lhose who
regularly carry large sums of money to the hank late at night, should be
allowed to possess and carry handguns on their person."” Fifty-seven percent
of chiefs expected their subordinates to be more supportive of such
canying.m

Rank-and-file police officers are even more supportive of citizens
carrying guns. In 1991. Law Enforcement Technology conducted a poll of

23+ samuel Francil, ANariho Tyranny, #.v w. CrAONK I Fs. July 1994, *1 14-19
239 Blackman. iUPIa note 1d. >131.
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all ranks of police offic.rs. Seventy-six percent of street officers believed
that all trained, respoo» ble adults should be allowed lo obtain handgun carry
permits; fifty-nine percent of managers agreed.10 In fact, Ihe above data
suggests that police are arguably more supportive of cany reform laws than
is the general public. Cany reform generally gamers about thirty-five
percent support in opinion polls of Ihe general public; the range is between
about twenty and fifty-seven percent.11

Those who hold that lhe police, and the police alone, should carry
defensive firearms apparently presume Ihe police possess nbilities that are
nol possessed by licensed, trained permit holders. As demonstrated earlier
in subpart 1V. E., however, both scholarly research and police data indicate
that ordinary citizens are capable r f using firearms competently for defense
In addition, while Ihe vast majority of police office's are likewise compe-
tent. police officers are not immune from the foibles and stresses that can
lead to unlawful or accidental shootings.

One study of 911 incidents involving police use of deadly force
concluded that 125 innocent civilians (16%) were killed in error.4l
Another study found almost thirteen percent of killings by Chicago officers
during 1969-70 to be “prima facie cases of manslaughter or murder," and
"several others presented factual anomalies sufficient to suggest litit a
thorough investigation might well have revealed such prima Tacie cas-
es."1 Only one of these cases resulted in prosecution or even reprimand,
despite being in plain violation of official policy.#4 By contrast, seventy-

240, The Law Enforcement Technology Gen Control Survey, Law FrToucrveNT
Trett.. July-Aug. 1991, at 14-13. The poll war based on reader* tending in a survey Tomi
to lhe magazine. Because the polling wa* not conducted by random sample, the poll
arguably may not reflect a true crottscclion of all police opinion. Of course a cadre of
police chiefs who show up at a state capitol lo lesiity against a concealed car.y hill may also
not he representative of police opinion, especially the opinion of itroet patrol officers

241  For eaample, in a recent US. Nfws A WOULD Rf.FO*T poll, 29% of 1000
citizen] polled favored allowing “ordinary Americans . . .. after proper training, lo carry a
concealed weapon " NEWS Release. 11's News A WntliD REFon, Aug 8 1994. al 4. é/ee
alsn SUPra note 173 and accompanying leal ) .

242 Arthur L. Kohler, figurer land Perhaps tome facts) an Police Killings v/
Civilians in the United States sc.ij 199 31 3 sot IssUg] 1x6. 190 11973) Internal police
department review of Kansas City police shootings in which a person was struck by a bullet
found that for the years 1973-1978. 40 2% of the discharges were unjustifiable Wit.ltaM
A Gellfx A Michaei. S Scon. Dfadly Fosicf: Wiiat Wf Know 282 (1992)

24) . Richard W Harding & Richard P Fahey. KI”II’]?S hv CthﬁgO P0||Ce, [9%9-70
An Empirical Study, 4t s cal L Riv 284 (197.1) See alS0 william A Geller A Kevin
J Karales, Sn00tings of and R Clilrogn Polite Uncommon Crises, Port | Shootings hv
Chicago Police, 723 crm 1. A crRMNOIOGV 1811 (1981)

244 ll.snling A Fahey, SUPra note 241. al 284



7-10 TENNESSEE IAW REVIEW | Vol. 62:679

five perceni of shootings by Los Angeles police officers led (o either the
disciplining or retraining of Ihe officer because of error.” 5

New York Cily police officials review any incidence when a police
officer tires a gun other than during target practice. Such reviews have
found that about twenty percent of discharges are accidental, and another ten
percent are intentional discharges in violation of force policy. In other
words, only seventy percent of firearms discharges by New York Cily police
are both intentional and in compliance with force policy.5'

Not only are police misuses of firearms in the line of duty far from
uncommon, police, misuse of guns outside the line of duty is all too
frequent. When an off-duty New York City policeman fires a gun, one out
of four firings will be an "accident, a suicide, or an act of frustration."5*
The rale of substantiated crimes perpetrated by New York City police
officers is approximately 7.5 crimes per year, per thousand officers. The
number of New York police crimes alleged is 112.7 per thousand offi-
cers.5'

Opponents of concealed carry readily suggest hypothetical of how an
armed citizen might overreact to a particular situation. In reality, however,
actual instances of such overreaction by licensed, trained citizen* are
rare.5 In contrast, actual instances of police overreaction are well
known.

In Portland, Oregon, police officers on a drug raid used German MP-5
submachine guns to shoot a grandfather al least twenty-eight limes. The
autopsy suggested that over twenty shots were fired into his back as he lay
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face down over a chair. Rationalizing lhe police action, the police chief
predicted the shooting was "a sign of things to come as criminal* become
better armed and the police try to mitch their firepower." The grandfather
had been carrying an unloaded two-shot derringer.5*

In Tyler, Texas, a police officer, previously accused of using excessive
force, shot to death a bedridden eighty-four-year-old black woman during
an early-morning drug raid. No drugs were found.B

In Los Angeles, an officer entered the following mtvtwye on his
computer report: "I almost got me a Mexican last nite (sic) but ire dropped
the dam |[sic] gun to |sic] quick, lots of wit."55

The above incidents are, of course, exceptions to lhe gmrurally iii*n level
of police conduct. Therefore, anecdotal stories of police abuse do not
provide a good reason for believing that Ihe police as a whole cannot be
trusted with guns. By the same reasoning, unsupported hypothetical* about
how a licensed, trained citizen might act do not provide appropriate
argument for believing that citizens cannot be trusted with guns. Moreover,
with lhe proliferation of high-technology training and firearms schools,
citizens willing to invest some time can be readily schooled in defensive
firearms use to at least the same level of competence as the average police
officer.55

Few persons who object to ordinary citizens carrying handguns raise Ihe
same objections about security guards carrying handguns.5  Ironically,
security guards generally receive even less training than the police.
Security guards are visible targets for attack, but so are women who must
walk alone ' I night in dangerous neighborhoods. If law-abiding citizens
pass a licensing and training system equivalent to that of security guards or
police, no basis exists for denying these citizens a permit. A wealthy owner
of a jewelry store can hire security guards for protection. Generally,
however, a low-income owner of a convenience store cannot afford a
security guard. If lhe convenience store owner is as objectively qualified as
most security guards to “srry a gun, to deny a handgun permit results in
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economic discrimination that valves lhe properly of lhe jewelry store owner

more highly than the life of ihe convenience store owner.

1. Does ihe Gun Control Lobby Mean What it Says?

If lhe forces that have imposed a national background check for
purchasing a handgun are serious about lheir goals, they should endorse
concealed carry reform. The gun control lobbies support all sorts of bills
as being worthwhile if it saves just one life. Concealed carry reform clearly
passes lhe "saves one life" lest.m Never.'heless, the gun control lobbies
have opposed concealed carry reform i” .“ery stale where it has been
proposed.

Concealed carry reform laws usually f. ire lhe eaacl kinds of controls
that groups such as llandgun Control, inc. VTCI) claim are the essence of
a sensible gun policy: mandatory safety training, licenses which must be
renewed every few years, fingerprinting, background checks, disqualifica-
tions for people with records of alcoholism or drug abuse, and a months-
I<-ng applicaiion/cooling ofr period.”” Although every one of these 1ICI-
backed controls is also backed by lhe National Rifle Association and by
other advocates of concealed carry reform. 1ICI rejects any idea lhal
concealed carry reform can form the basis of any kind of compromise
regarding gun control. As IICI Chair Sarah 3rady put it, "To me, lhe only
reason for guns in civilian hands is lor sporting purposes."”* Brady's
husband, former While House press secretary, Jim Brady, answered a
reporter's question about whether any handguns were defensible: "For
target shooting, that’s okay. Gel a license and go lo the range. For defense
of the home, that's why we have police departments."”’

The views of HCI's current leaders are consistent with lhose of its
patriarch, Ihe late Nelson "Pele" Shields, who advised: "As police officers
have said for years, the best defense against injury is 'r. put up no de-
fense—give them whai they want, or run. This may no,' be ’macho," but it
can keep you alive."”0 HCI's advice may be prude.it when a victim
believes a mugger's promise that handing over the wallet will speedily end
the encounter. But should Mr. Shield's philosophy become lhe binding
legal mle for potential rape victims7 For stalking victims? For persons who
reasonably fear Ihal the mugger will kill them, so as to eliminate a witness7
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IICI has a right to participate ir lhe political process and to advance
laws based on the belief that civilians should not have guns for defensive
purposes. The gun control debate would be more productive, however, if
HCI's moral intuition were not suirsumed to the implausible claim that the
very laws which I1CI considers perfect for determining who may buy a gun
.tudderly become hopelessly flawed when used lo determine who may carry
agun.

V. Domestic Violence and other Imminent Perils

Regardless of how the general issue regarding concealed carry reform
is resolved, one law deserves consideration lor immediate enactment in
every jurisdiction in lhe country: that stalking victims, domestic violence
victims, and other persons who are in immediate peril may carry a firearm,
without a need to go through the cany permit application process. Such a
law is already in effect in California. It states:

A violation of Section 12025 is justifiable when a person who possesses
a firearm reasonably believes that he or she is in grave danger because of
circumstances forming the basis for a current restraining order issued by
» rourt against another person or persons who has or have been found to

- s threat to his or her life or safety.™

California law reflects Ihe reality that, even in a jurisdiction where
ash ay appreciate the need of citizens to protect themselves, the carey
pern. plication process may take weeks or months. When a stalker may
attack viJhin hours, a six-week delay may be fatal. The California law is
also carefully bounded because it does not allow a person to carry a gun
simply because of vague, subjective fears. The California law applies only
when an independent governmental body—a court—has found a particular
threat to the victim, a threat sufficient to warrant a restraining order.
Notably, the California law applies only so long as the restraining order
remains in effect. Once the threat has passed, so does the exem; ion from
the normal carry permit law.” 1

Ohio has an even broader exemption from the need for a carry permit.
Under the Ohio statute, any merchant who is engaged in or going to or from
his or her business may also carey a firearm Tor defensive purposes without
obtaining a permit. In addition, any other person who reasonably has caue-
lo fear criminal attack may cany

261 Cai. Pfnai.Code 5 120255 (WeU 1992 A Supp 1995).
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Because criminals will carry anyway, whether or not they are being
threatened, the Ohio law deserves consideration by legislatures that want to
avoid getting into lhe detail or creating a licensing system. Even in states
which do have a licensing system, the California and Ohio statutes may be
appropriate exceptions to Ihe requirement to obtain a license.

VI. Federal Carry Permits?

At the state or federal level, a law similar lo that of the state of
Washington—clear and unambiguous as to who may obtain a permit, and
clearly excluding people who are threats to public safety—ought to satisfy
gun control advocates whose goal * keeping handguns out of the wrong
hands, rather than banning hand ,ns entirely. Consistent with general
prin pies of federalism, carTy rr/OTn laws might best be adopted by lhe
inc'  'ual states, rather than imposed by the federal government. As the fact
that  Kealed cany reform protects rather than endangers public safety
becon <clearer with the experience of various slates, Ihe remaining
nonrefi m states will have the option of copying or refining successful carry
reforms.

Noni lheless, o national concealed weapon permit would facilitate
interstate travel by simplifying the permit status of a person who travels
from state lo stsle. The supporters of a national background check have no
problem with the federal government imposing on the stales a handgun
purchase background check or waiting period. Accordingly, gun control
advocates would be inconsistent to claim tfi’l a national carry permit law
using a “Brady Bill" type background check would violate states' rights.

National carry reform would prevent such a situation as recently
occurred in New Jersey, A North Carolina man was driving through New
Jersey when he was stopped and his car searched. The New Jersey police
arrested the man and confiscated his gun. The arrest was based on the
theory that anyone who sets foot (or lire) in New Jersey, for even a moment,
may not possess any firearm unless the person has a New Jersey gun
permit.?4

National carry reform legislation could, however, be an imposition on
(1) those slates that have no concealed weapon statute, such as Vermont, or
(2) states whose concealed carTy statutes only apply in cities and towns,
such as ldaho. Accordingly, a federal reform statute could require states to
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issue permits, but need not prevent slates from allowing citizen* to carry in
their own state* without a permit. Alternatively, at least as mstarting point,
each state could be required to honor every other itate'a concealed handgun
permits, just as drivers licenses are recognized by all dates.

Advocates of national carry reform legislation ifould recognize the
inherent risk* that lhe sometimes more restrictive train' gand misdemeanor
disqualification portions of cany permit laws migl be expanded into
conditions for mere possession of handguns. Given ,.ie current national
administration’s fixation with gun control, the pote for such restrictions
being enacted at lhe national level ii much grea’  .an the prospects for
similar restrictioni at the state level.

A federal carry pennil could additionally .cad to partial federal
registration of gun owner*, because everyapplying for a permit would
be on a federal list. State-level carry reform laws also create a risk of
centralized record-keeping of gun owners. State or federal carry reform
could minimize the centralization of data by having licenses issued by city
or county officials and forbidding the consolidation of Ihe local government
dais. But, as the computer hacker saying goes, "Data want to be free."
Any system of licensing or permitting any activity relating to individual gun
owners thus necessarily creates risks of government registration, especially
as sharing of information in computer data bases becomes easier.

A law requiring states to issue carry permits to licensed, trained citizens
after a background check would probably not violate principles of federal-
ism. First of all, imdei section five of the Fourteenlh Amendment of lhe
Constitution, Congress has Ihe power lo enact laws that require states to
respect fundamental civil rights.  Acmtdingly, Congress would have the
power to pasa remedial legislation regarding states whose carry laws infringe
the Second-Amendment right “to keep a*d bear arms." This remedial
power would also extend to the separate right to own and cany handguns
for self-defense, which recent scholarship suggests is contsined within Ihe
Ninth Amendment.14 Because Congress has repeatedly determined that
the Second Amendment guarantees an individual right, and because the

265 The Fourteenlh Amendment Uriel hi part:
No St/He shall make or enforce any law which shall abridge (ha privileges or Immunifica
of ciliens of lhe United Slain; nor shall any Stale tkapslra any peraon of life, liberty,
or property wiihoul due process of law; nor deny to any penon within ils jurisdiction
lhe equal protection of lhe laws. U.S. Cowsr. amend. XIV, | I.
Furthermore, "fT|be Congress shall have power lo enforce, by appropriate leflslalion, the

provisions of this article.” |d | 5

? Nicholas |. Johnson, Beyond the Second Amendment: An Individual Bight
to Arms yiewtd Through the Ninth Amendment, 24 rurcers L J. 1 (1992)
26 When introducing the Second Amendment and other guarantees in the Bill of

Rights, Congressman James Madison captained lhal lhe amendments “relate first J private
rights." James Madison. 12 pAEEas 195'94 (197 Madison praised the major popular
analysis o f lhe Second Amendment, which eaplained. "the people are confirmed ... in lheir
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history of the Fourteenth Amendment shows that it was adopted with the
expressed intent lo end state infringements on the tight to hear arms,**
congressional use of Ihe Fourteenth Amendment to enforce the Second
Amendment would pose few constitutional problems.

In addition. Article IV of the Constitution guarantees that "(t)he Citizens
of each State shall be entitled to all Privileges and Immunities or citizens in
the several Slaies,” and Congress is empowered to enforce the guaran-
tee.™ Precedent suggests that the right lo carry a firearm for protection
is within the scope of the "privileges and immunities” clause.”0

Although Ihe modem American debate over the carrying of defensive
firearms dates from Florida’s 1987 reform statute,”' the issue is much
older. The founders of lhe American republic were well aware of (he severe
gun control laws in despotisms such as France, especially regarding the
carrying of firearms. Although monarchists defended these laws on the
grounds of public safely, the founders cynically viewed such laws as merely
a prop for authoritarian rule. John Adams and Thomas Jefferson, who
disagreed on many issues, both cited with approval lhe following passage
from Cesare Beccaria's 1764 book, On Crimes and Punishments:

right to keep and bear their private ermt." |d at 239-40. 257: Tench Coxe, FFn. G aze ttf,
June 18, 1789, at 2.

In 19*2. the Senile Subcommittee on the Constitution investigated hiiloricit evidence,
and unanimously concluded that the Second Amendment guaranteed in individual right to
won that wm made enforceable (gainst Ihe ttites by the Fourteenth Amendment. Stiff of
Senate Comm, on lhe Judiciary, 97th Cong., 2d Sen., Report on The Right to Keep and Rear
Arm* Il (Comm. Print 19*2) (unmimoua report). In 19*6, Congren enacted lhe Firearm
Ownen' Protection Act, whore preamble stated: "The Congren findt that— (1) the righu
of cWrma- (A) to keep and bear armi under the Second Amendment to the United Sutter
Contidudou |and Fourth. Fifth. Ninth, and Tenth Amendment rights!" required additional
protection, which Congren was enacting. In enacting the Property Requitilion Act of 1941
to meet defenae needs for the global conflict, Congren specifically forbade the requisitioning
or registration of firearms. In enacting the Fourteenth Amendment. Congress made frequent
references lo Ra desire lo prevent slate governments from interfering with the right to

freedmen lo keep and hear arms. Set Stephen P tfalhrnok. Congress |nterpret5 |he SeCOHd
Amendment: Declarations of o Coequal Brunch nn the Individual Right la Keep and Hear
AIMS. 62 1WH. L. Rev. 597 (1995).

26*. Michael K. O ntii, No State Sham. Anainot?: Tiif. foiiaTFrrmi Amendment
ako Twe Btu. OP Rm m 52-53. 56. 72, **. IIM. 140-41. 164 (1986)

269. U.S. COWT. art. IV. J 2. cl. |

270. In lhe notorious but never overruled Dred SCOtt decision, Chief Justice Taney
aliened lhe “abanrdtly” of the idea Ilhal a black man had equal rights with a white man under
lhe United States Constitution hy listing lhe results lhal would stem from such a decision.
Rlacka would be free lo travel wherever they wished "without pass or passport,” would enjoy
"full liberty of speech in public and in private,” and would he allowed “"to hold public
meetings upon political affairs, and lo keep and carry arms wherever they went." Dred Scott
v. Sandrnrri. 60 U S. 393. 417 (1856).

271. S@ SUPra subpart 11 1y.
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False is lhe idea of utility (hat sacrifices athousand real advantages for
one imaginary or trifling inconvenience; that would take fire from men
because it bums, and water because one may drown in it; that has no
remedy for evils, except destruction. The laws that forbid the carrying of
arms are laws of such a nature. They disarm those only who are neither
inclined nor determined lo commit crimes. Can it be supposed that those
who have the courage lo violate lhe most sacred laws of humanity, the
most important of the code, will respect the less important and arbitrary
ones, which can be violated with ease and impunity, and which, if strictly
obeyed, would put an end to personal liberty— so dear to men, so dear to
the enlightened legislator— and subjectinnocent persons to all the vexations
that the guilty alone ought lo sulTer? Such laws make things worse for lhe
assaulted and better for lhe assailants; they serve ralher to encourage than
to prevent homicides, for an unarmed man may be attacked with greater
confidence than an armed man. They ought to be designated as laws not
preventative but fearful of crimes, produced by the tumultuous impression
of a few isolated facts, and nol by thoughtful consideration of Ihe

inconveniences and advantages of a universal decree.” '

Whether or nol concealed carry reform becomes an important issue
before Congress, Ihe issue will continue to arise before state legislatures.
Concealed carry reform does not turn otherwise law-abiding citizens into
hot-tempered murderous psychopaths. To Ihe contrary, the evidence shows
Ihal concealed carry reform is sometimes associated with saving lives; and
where it does not appear to have done any good, it at least did no harm.

272. Cfsaxe Rfccaaia. Oh Cximes and Punishments 87-88 (Henry Palaluccitram.

1963) (1764) lircciria ij generally regarded ar the founder of criminology Adatm quoted
Heccaria's analysis at the opening of the linrtnn Massacre Inal Kales, Stpra note 203, at

234 n 132.
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The Right To Carry

A SK most Americans today, and they’ll tell you that they, not government, are the best guarantors
of their lives, liberty and happiness. In back-to-back elections in 1994 and 1996, a majority of
voters cast ballots for candidates who support restoring the full range of individual citizens’ traditional rights,
and returning government to the limited role prescribed for it by the Constitution. It has been some time
coming, but the day has arrived, much to the dismay of those who believe that big government should only get
bigger, wielding more and more control over every American’s personal affairs, and commandeering a greater
share of every American’s rights and responsibilities.

Where the right to keep and bear arms is concerned, nothing so clearly represents the will of the
American people as the right-to-cariy movement sweeping the nation during the last decade. From just a few
states only a short time ago, nearly two-thirds of the states now have laws respecting the right of individual
citizens to exercise their fundamental right of self-defense by canying concealed firearms for protection against
criminals. Nothing so clearly represents America's new wave of freedom, and nothing so thoroughly
disillusions those whose control-oriented philosophy is being left behind.1

» 31 states have right-to-carry law's— 127 million Americans — nearly halfthe U.S. population,
including 60% of handgun owners — live in right-to-carry states. During the last decade, 22 states have
adopted “shall issue” right-to-carry laws. During 1995-1996 alone, 16 states adopted or improved their right-
to-cany laws.2

» States with right-to-cany laws have lower overall violent crime rates, compared to states without
right-to-cany laws — total violent crime is 18% lower, homicide is 21% lower, robbery is 32% lower, and
aggravated assault is 11% lower. (L'BI)

* In their ground breaking study, Professor John R. Lott, Jr., and David B. Mustard, of the University of
Chicago, found that “allowing citizens to carry concealed weapons deters violent crimes and it appears to
produce no increase in accidental deaths. If those states which did not have right-to-cany concealed gun
provisions had adopted them in 1992, approximately 1,570 murders; 4,177 rapes; and over 60,000 aggravated
assaults would have been avoided yearly.... [T]he estimated annual gain from allowing concealed handguns is
at least $6,214 billion.... [W]hen state concealed handgun laws went into effect in a county, murders fell by
8.5 percent, and rapes and aggravated assaults fell by 5 and 7 percent”3

« In Florida, the homicide, firearm homicide, and handgun homicide rates have decreased 36%, 37%,
and 41%, respectively, since its 1987 cany law. During the same period, the national homicide rate decreased
0.4% while the national firearm and handgun homicide rates increased 15% and 24%, respectively. (FBI)
Florida cany license holders are more law-abiding than the general public. Only 0.019% of licenses issued
through Nov. 30, 1996 (72 out 0f 383,452) have been revoked because licensees committed firearm crimes.4
In an official conespondence to the governor and other state officials, Florida Dept, of Law Enforcement
Commissioner James T. Moore stated that “From a law enforcement perspective, the licensing process has not
resulted in problems in the community from people arming themselves with concealed weapons.”5


http://www.nra.org

Florida's homicide and total violent crime trends since right-to-carry adopted

As noted, Florida's homicide, nrearm-homicide, and handgun-homicide rules have decreased
dramatically since the state’s right-to-carry law took effect. “Gun control” supporters claim that Florida's 3-dav
waiting period is responsible for the state’s homicide rate decrease, but historically waiting periods have not
caused reductions in homicide. Despite having the nation’s longest waiting period (15 days), California’s
homicide rate has risen, and is now 43% higher than the rate for the rest of the country; California’s total
violent crime rate is more than 50% higher. States subject to the Brady Act’s 5-day waiting period have
experienced worse violent crime trends than states exempt from that law. (FBI) Anti-gun researcher David
McDowell has observed that “waiting periods have no influence on either gun homicides or gun suicides."8

“Gun control” supporters contend that Florida’s high total violent crime rate “proves” that right-to-
carry doesn’t work. The fact is, though, that Florida's violent crime rate trend is better than the trend for the
country on the whole — since 1987, Florida’s rate is up 4.5%; the U.S. rate is up 12.3%. Also, in Florida and
nationwide, only 30% of “violent crimes” involve firearms. More than 93% of violent crimes are aggravated
assaults and robberies, and firearms are used in only 22% of aggravated assaults in Florida (23% nationwide),
and in 39% of robberies in Florida (41% nationwide). (FBI)

The University of Maryland “study” —using your money to fund anti-gun “research”

In March 1995, David McDowell and some colleagues released a “study”9 paid for with taxpayers'
money by the federal Centers for Disease Control and Prevention (CDC), which regularly uses tax dollars to
fund anti-gun “research.” (Legislation to stop the CDC’s misuse of funds has been proposed in Congress.) The
“study” claimed gun homicide rates increased in Miami, Jacksonville and Tampa after Florida's cany law took
effect Florida Dept, of Law Enforcement Commissioner James T. Moore has said that he doubts the
researchers’ figures.0For good reason: total homicide rates declined 10%, 18% and 20%, respectively, in those
metropolitan areas, from 1987 until 1993, the latest available data when the study was released. (FBI)

Through 1995, the Florida city trends are as follows: Two-thirds of Florida cities of 10,000 or more
population have experienced decreases in their homicide rates since Florida’s carry law took effect, 1out of 3
experiencing a 100% reduction in homicide, having had no homicides in 1995 (improved from I-in-4 during
1994). Approximately 20% of cities have experienced increases. Eight of Florida’s ten largest cities have
experienced homicide rate decreases since 1987: Jacksonville - down 46%, Miami - down 13%, Tampa -
down 24%, St. Petersburg - up 12%, Orlando - down 41%, Ft. Lauderdale - down 53%, Tallahassee - up 36%,
Hollywood - down 30%, Clearwater - down 21% and Miami Beach - down 93%. (FBI)

McDowell, et al., came up with their figures by calculating Jacksonville and Tampa homicide trends
from the early 1970s, when homicide rates were lower than today, lo create the false impression that Florida's
1987 carry law caused homicide to rise. Then they calculated Miami's trend from 1983 forward, since
homicide rates before 1983 were higher, and their inclusion in the comparison would have shown that the city's
homicide rate decreased. None of the homicides they studied were committed by license holders, and no
distinction was made between homicides that occurred in situations where a license would be required to carry
a firearm, and other homicides. McDowell’s brand of math comes as no surprise. In a previous study, he
claimed Washington, D.C.'s homicide rate decreased after its handgun ban, which took effect in 1977. In
reality, D.C.s homicide rate tripled after the ban. (FBI)
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The police are not obligated to protect citizens ~

Courts have held that the police are under no obligation to Prowde protection to individual citizens.
In Warren v. District of Columbia, 5the District of Columbia Court of Appeals ruled that “official police
Personnel and the government employing them are not generally liable to victims of cnminal acts for failure
0 provide adequate police protection ... this uniformly accepted rule rests upon the fundamental principle
that a ?overnment and its agents are under no general duty to provide public Services, such as police
protection, to any particular citizen ... a publicly maintained police force constitutes a basic governmental
service provided to benefit the community at large by promoting public peace, safety and good order.” In
Bowers . DeWto,Dthe Court of Appeals for the Seventh Circuit ruled that “[ There is no constitutional right
to he protected by the state against being murdered by criminals or madmen,

Handgun Control, Inc’s., and other gun-control supporters’ views on self-defense

Gun control activists have claimed that women shouldn’t resist attackers.  Then-Handgun Control,
Inc., Chair, the late Pete Shields, advised that, if attacked, People should “put up no defense -give them what
they want.”®According to Dennis Henigan, the director o Handgun Control, Inc.’s Center to Prevent
Handgun Violence Legal Action Project; self-defense is “not a fet erall% guaranteed constitutional right.”3
Accordln% to anti-gun researchers George D. Newton and Franklin E. Zimring, “women generally are less
capable of self-defense and less knowledgeable about firearms.”2

Gun control supporters cite a small study of King's County (Seattle), Washington, claiming a gun in
the home is **43 times more likely” to be used to kill a family member than'to kill in self-defense.® To reach
that ratio, suicides were counted ‘as family member killings, increasing their number more than 500%. Self-
defense firearms uses were grossly undercounted by counting only caSes in which criminals were killed. In
most protective firearms uses, criminals are scared off, captured or non-fatally wounded. The claim that
women use handguns to kill few criminals, but are more often killed by criminals with handguns, is
misleading for the same reason: criminals are rarely killed in self-defense. Also, the claim is based upon
police reports only, excluding fatal shootings ruled self-defense or justifiable by the courts.

Rep. Steams introduces national right-to-carry reciprocity bill

_InJanuary 1997, Rep. Cliff Steams R—Fla?_ introduced HR. 339, the Right to Safety and Personal
Protection Act, a'bill to allow any person with a valid concealed firearm canymg_permlt or license, issued hy
a state, to carry a concealed firearm in any other state, as follows: In states that issue concealed firearm
Bermlts, each State’s laws governing where concealed firearms may be carried would apply within its own
orders. In states that do not issue carry permits, a federal “bright-line” standard would permit carrying in
places other than police stations; courthiouses; public polling places; meetings. of state, county, or municipal
govern|n&bodjes;_ schools: passen%er areas of airports: and certain other [ocations. H.R. 139 would also
apply to the District of Columbia, Puerto Rico and U.S. territories, though D.C. residents, are prohibited from

purchasing handguns.

Inannouncing his bill, Rep. Stearns noted that the Lott/Mustard study showed that right-to-carry laws
deter crime. Steams says that H.R. 339 is needed “to greatly exEland the secCrity individuals enjoy in their
own states when they travel or 5|mBIy cross state lines.” Urider H.R. 339, People who have carry permits
issued by their home states would b€ able to carry lawfully in any other state, under either the laws of the state
they are canymP in (ifthe state issues permits) of under the federal standard (ifthe state does not issue
Permlts). People who live in states that do not issue permits would be allowed to carry in any state, provided
hey possess a carry permit issued by any state, unde either the state or federal law, as noted.
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injured, compared to takmgsomc other pruteo-
tive measures or taking no protective measure.

(deck's analysis was incorporated into hja

1991 book. Point BlankGuns and Violence in

AMErica, which won the-..1993 Michael

Hindelang Award from the American Society of
Criminology— the nation's preeminent crimino-
logical professional organization— given "for;
the book published in the past two to three years
that makes the most outstanding contribution to
criminology.”

Anti-gun criminologists and publk-beallh
professionals have been denouncing KJeck’'s
research ever since and relying upon the NCVS
surveys to estimate the number of times guns
are used for protection.1They’ve done this by
attacking the single survey (deck most relied
upon and ignoring the fact that most of the sur-
veys previously used by (deck would have sug-
gested about three-quarters of a million protec-
tive uses of guns (give or take a few hundred
thousand). They thus acted as if it was the Hart
survey versus the NCVS survey, and they pre-
ferred the latter, which would put the figure of
protective gun uses in the 60-80,000 range.

The NCVS, however, has a number of
serious flaws. Indeed, (deck has noted that it is
an outlier, yielding far lower estimates than any
of at least 14 stale or national surveys measuring
protective gun use. This outlier status under-
mines its credibility. "The strongest evidence

—e Goee>> - -

FREQ

Survey:! Field Bordua Cambridge  Decision Making  Decislor
Report Informaticn-a Informal
Area: California Illinois U.S. uU.S. U.S.
Year of Interviews: 1976 1977 1978 1978 1978
Populations Covered: NIA NIA NIA RV RV
Gun Type Covered: Handguns  All guns Handguns All guns All guns
Recall Period: Ever/1,2 yrs. Ever Ever Ever Ever
Excluded Uses
Against Animals? No No No No Yes
Excluded Military,
Police Uses? Yes No No Yes Yes
Defensive Question
Asked of: AR AR Protection AR AR
Handgun
Owners
Defensive Question
Refers To: Res. Res. Res. Household Househc
%Who Used: 1.4/3/8.61 5.0 18 15 7
%Who Fired Gun: 2.9 n.a. 12 6 n.a.
Implied Number ot
Defensive Gun Usesl 3,052,717 1,414,544 n.a. 2,141,512 1,098,40

Footnotes
1-FMd InvtKuw. Of Tha Findinga Of A Study Ot Handgun Ovmareriip and Accaaa Among A Crau Sactticn Of The Califomia Adutt Puttie (19

Control (1978); DMI (DaeiaiorvMaldngfinfoniiation), Atmudai of ~ Amarican Elactorela Toward Gun Control (1979); Peter D. Hart Raiaatc
Juaboa (1982); H. Quinlay. Memorandum reporting reautta from TIma'CNN PaHof Gun O w w i. (1990); Mauaar. Gary A.. Firearms and Selt-
DIAJLOG Pubic Opinion onina computar dalabiaa: Gary Kleck and Man; Gartz. ‘Armed Reaaatanca lo Crime: TTta Provalanca and Nature oi
2-1.4% In pan yaar, 3% In poet two yaare, 8.8% Evan 3-Eadmaiad annual number of dafanarva uaw of guna of all typaa againn numt
manuaenpt on fite with the School of Criminology and Criminal Justice, Florida Slata Unrvatarty. Taliar ititaa. FL).

lanar could ba dafanarva uaaa not ovariapping with tha lormer.

NIA - Ncn-fnatftxrtionaitzad Adutre HV - RegWered Votere AH - All Raapondaots
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>n-b
U.S. Ohio U.S. U.S. U.S. uU.s. U.S. U.S. U.S.
1981 1982 1989 1990 1991 1993 1994 1994 1993
RV Residents Firearm Residents NIA NIA NIA NIA NIA
Owners
Handguns Handguns  All guns All guns All guns All guns All guns All guns All guns
5 years Ever Ever 5 years Ever Ever Ever 5 years 1yrV5yrs.
Yes No No Yes No No No Yes Yes
Yes No Yes Yes No Yes Yes Yes Yes
AR Res. Gun Owners AR Res. Gun Owners All All AR
in Handgun in Handgun
Households Households
i Household Res. Res. Household Res. Res. Res. ResV Res.
Household
4 6.5 n.a. 3.79 8 11 8* 1/2* 1.3/3.3
n.a. 2.6 9-16* n.a. n.a. n.a. n.a. n.a. n.ai0.8
1,797.461 771,043 n.a. 1,487,342 777,153 1,621,377 3,609,682 764,036 2,549,862/
6,374,655
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While (deck an' i Gertz recognize that tele-
scoping—remember ng as less than a year ago a
protective gun us/ which actually occurred
somewhat more— tight reduce gun use to 2.1
million incidents atnually, they note that their
survey also misse Jsome incidents because ado-
lescents were not respondents, and. as a tele-
phone survey, households without telephones
would have been excluded. Those households
are disproportionately low income persons who
are more likely to be crime victims, and thus be
in a position to use guns protectively, and rural
Americans, who have higher levels of gun own-
ership and are more distant from the nearest
police officer.

As Kleck and Gertz note, whatever the
precise figure, protective gun use is far more
common than misuse of guns in victimization,
particularly since the NCVS reports on the lat-
ter exaggerate such use. “[T]he NCVS estimate
of ‘gun crimes' overstates the number of crimes
in which the offender actually used the gun,”
since the respondents are reporting whether
they thought a gun was present, and the "vic-
tims are not asked why they thought the offend-
er possessed a gun or if they saw a gun."*

Decause Kleck and Gertz used a large sam-
ple, their analysis is based on 2:3 respondents
reporting actual gun use for protection.l
Although the 213 is a large enough sample for
projecting annual protective gun use. further
breakdowns—fractions of the 213—are more

problematic, because
the small numbers make
details less reliable.

Curiously, some critics
of the Kleck/Gertz sur-
vey have wused the
admittedly less reliable
breakdowns as a basis
for rejecting the overall
estimate of about 2.5
million protective uses
of guns. This would be
like rejecting an overall
survey on the number of
gun-owning households
nationally because anal-
yses from the same sur-
vey about the nature of
low-income, educated,
rural unmarried gun-
owning households pre-
sented some odd possi-
ble conclusions.

Guns were most commonly used for pro-
tection against burglary, assault and robbery. As
was true with the NCVS surveys, using guns for
protection is rarely associated with loss of prop-
erty or injury, and in the few instances where
injury occurred, it preceded rather than fol-
lowed protective gun use. Thus there is no indi-
cation that protective gun use provokes crimi-
nals to further violence. Contrary to hypotheses
by anti-gunners that guns are used protectively
more in “easy" circumstances, gun users "were
more likely than other victims to face gun-
armed criminals and multiple offenders."* And
protective gun use—similar to criminal misuse
—involves handguns about 80% of the timo.

It should be noted that Kleck and Gtrtz
are willing to endorse some restrictive gun
laws, if carefully aimed at criminals. "(PJrohi-
bit'.onist measures," they write, "whether aimed
at all guns or just handguns . . . [would] dis-

IL 00550

EDITOR* S NOTE

In 1994, the Clinton/Reno Justice Department provided a grant to the anti-gun Police
Foundation to conduct a National Survey of Private Ownership cf Firearms, pan of
which asked about the protective use of guns. Although the survey's findings have not
yet been fully analyzed or reviewed by DOJ and outside scholars, preliminary indica-
tions are that its projection for protective gun use would fall in the middle of the range
of the 14 reported in the Kleck/Gertz article, and be far above those estimates based on

analyses of the NCVS.

courage and presumably decrease the frequency
of DGU [defensive gun use] among noncrimi-
nal crime victims because even minimally
effective gun bans would disarm at least some
noncriminals. The same would be true of laws
which ban gun canying. In sum. measures that
effectively reduce gun availability among the
noncriminal majority also would reduce DGUs
that otherwise would have saved lives, prevent-
ed injuries, thwarted rape attempts, driven off
burglars, and helped victims retain their proper-
ty." As with Kleck’s earlier studies, then, the
conclusion remains that general efforts to
restrict gun availability, inside or outside the
home, are likely to be counterproductive in
terms of ensuring the safety of the law-abiding
citizenry.

Anti-gunners understandably are aghast
at the Kleck/Gertz survey, and the ever-
increasing evidence that guns are effectively
used for protection much more than they are

criminally misused.
Thus, when HCI’s Center
to Prevent Handgun Vio-
lence decided to show
that its disdain for the
Second Amendment
could almost be matched
by its disdain for the
First, and it asked (he
Federal Trade Commis-
sion to prohibit ads sug-
gesting handguns were
an effective means of
protection, they said that
Kleck’s findings had
been denounced in the
scientific ~ community.
That ignored, of course,
the award Kleck had won
from the  American
Society of Criminology.
The more denunciatory
of the two sources it cited
was to a book co-authored by an employee of
HClI’s Center, with a second co-author a clos-
associate of a second employee of HCts
Center.

More significantly, the Journal of
Criminal Law and Criminology invited Marvin
Wolfgang to submit comments on the Kleck/
Gertz study.* Prof. Wolfgang is one of the m st
prominent criminologists in the world. His
“round criticism" speaks for itself:

““l am as strong a gun-control advocate as
can be found among the criminologists in this
country. If | were Mustapha Mond of Brave
New World, 1 would eliminate all guns from the
civilian population and maybe even from (he
police. | hate guns—ugly, nasty instruments
designed to kill people What troubles me is
the article by Gary Kleck and Marc Gertz. The
reason | am troubled is that they have provided
an almost clear-cut case of methodologically

sound research in support of something | have
theoretically opposed for years, namely, the use
of a gun in defense against a criminal perpetra-
tor. ... | have to admit my admiration for the
care and caution expressed in this article and
this research.

"Can it be true t.iat about two million
instances occur each year in which a gun was
used as a defensive measure against crime? It is
hard to believe. Yet, it is hard to challenge the
data collected. We do not have contrary evi-
dence. The National Crime Victim Survey does
not contravene this latest research....

"The KJeck and Gertz study impresses me
for the caution the authors exercise and the
elaborate nuances they examine methodologi-
cally. 1do not like their conclusions that having
a gun can be useful, but I cannot fault their
methodology. They have tried earnestly to meet
all objections in advance and have done exceed-
ingly well."

Faoob/VF,
1 They tlio prefer studies Out look exclusively a! telf-defense killin?é
compared lo other gun-relited deaths. But. as Klock and Gertz note, |
large number Ol protective gun uses is *too venous Y matter to besecon-
clusions on silly suukjcs comparing the number of lives taken with
guns with the number of cnmiruis killed by victims. Killing acriminal
it not abenefit (0 Ihe victim, but rather s nightmare to be suifercd for
yean afterward." Since only about one-thousandth of protective gun
wsee involve lulling acriminal. The number of justifiable homicides
cannot serve as even s rough index of life-uvmg gui: uses ... (avd| can
thed no light on the benefits and costs of keeping guns in the home for
protecoon.”
2. Still worse, of course, would be an attempt to measure protective use
of guns by relying upon reports to police. Where gun use prevents a
crime from being completed, the cnme itself ii often unreportcd—
indeed, nationally, only about half of victimizations reported to NCVS
indicates there wes a police report as well. And police rarely ask about
and never systematically record, protective measures taken by victims
mporong cnmet Thus a Centers for Diseese Control and P cvenuorv
funded study by Anhur Kellermann which reviewed some home-inva-
ion lo, ice wes not wocih (he paper the
ol O e Ve G ASOCULI et on
3. Interestingly, among those most critical of Kleck's analysis, as being
besed on too small a sample, is Douglas Weil, of Handgun Control's
Center to Rrevent Handgun Violence. Wetl once besed an cnltre article
on how NRA memmbers feel about the NRA on Y survey incluciing only
102 such persons. Apparently. 10 HQ. 213 is roo few. but 102 is plenty,
evenif only 30 persona in asurvey of that sue (about KD respondents)
should ha/e been NRA memben. if the sample were honest and ran-
domly selected.

4, Mani "ATribute ToA View | Have Opposed-* JOUITA
OrCFminar Lawend orim ogﬁ eIt 188192 (Fall 1963

eCary Kleck and Marc Gertz. “Armed Resistance to
QOrime: The Prevalence and Nature of Self-Defense with

a @un." Jounal of Criminal Law and Criminology
86<1): 150-187 (Fall 1995).

Copies of thij article are available through
NRA-[LA Granroots, (800) 392-8483.

For a copy of the (fleck/Gertz study
“Armed Rdistance to Crime:

The Prevalence and Nature of
Self-Defense With a Gun,” published by The
Journal of Criminal Law and Criminology
Volume 86, Number 1, Fall 1995, send $5
(shipping and handling) to NRA- Institute
for Legislative Action; Grassroots Division;
11250 Wsples Mill Road: Fairfax, VA 22030.
Please make check payable to NRAV1LA.
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America’s Founding Fathers
On the Individual Right to Keep and Bear Arms

Thomas Jefferson, of Virginia;

"Nofree man shall ever be debarred the use ofarms." - proposed Virginia
Constitution, 1776

""Laws thatforbid the carrying ofarms... disarm only those who are neither
inclined nor determined to commit crimes... Such [aws make things worsefor the
ﬁssa_ul_t d apd betterfor the assailants; the[){ serve rather to encour?%e than toprevent
omicides, for axunarmed man may be attacked with greater confidence than an
armed man." - Jsefferson's "Commonplace Book," 1774-1776, quoting from On
Crimes and Punishment, by criminologist Cesare Beccaria, 1764

George Mason, of Virginia:

"t"WJhen the resolution ofenslaving America wasformed in Great 3ritain, the
British Parljament was advised by an artful man, who was governor of
Pennsylvania, todisarm the people; that it was the bestand'most effectual way to
enslave them: but that they should not do Jt,ogenly, but weaken them, and let them
smkgradually." .| ask, who are the mjlitia> They consist now of the whole

people, except a few public officers.” — Virginia's U.S. Constitution ratification
convention, 1788

'That the People haveari%htto keep and bear Arms; thata well requlated Militia,
composed of the Body of the Pe\c;\;)_le,_tramed to arms, is the proper, natural, and
safe Defence ofafreé state." - Wi '

| j thin Mason's declaration of "the essential and
unalienable Rights of the People," - later adopted by the Virginia ratification
convention, 1788

Samuel Adams, ot Massachusetts:

The said Constifution gshall) be never construed to authorize Congress to infringe
thejust liberty of the press, or the n?hts ofconscience; or to prevent the people of
the United States, who are peaceable citizens, from keeping their own arms.” -

Massachusetts' U.S. Constitution ratification convention, 1788
William Grayson, of Virginia:

"(A) string ofamendments were presented to the lower House; these altogether
respecte personal ||berty. -- Letter to Patrick Henry, June 12, 1789, referring
to the introduction of what became the Bill of Rights

Richard Henry Lee, of Virginia:

"Amilitia when propertyformed are infact the people themselves ... and include
ail men capable ofbearmg arms... Topreserve liberty it is essential that the whole
ng%/f?t}cgﬁo le alwa}/s i)o sess arms.., The mind that aims at a select militia, must

ced by a truly anti-republican principle." - Additional Letters From The
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(b) With funds appropriated for that purpose, the commissioner of
public safety shall provide grants to nonprofit regional corporations
for village public safety officers.

(c) The commissioner of public safety may adopt regulations related
to village public safety officers, including minimum standards and
training, criteria for community or corporation participation, and the
interaction between the Department of Public Safety and village pub-
lic safety officers. (8 1 ch 48 SLA 1993)

-Article 9. Pennit to Carry a Concealed Handgun.

Section

700. Permitto carry a concealed handgun

705. Qualifications to obtain a permit

710. Application for permitto carry a can-
cealed handgun

Demonstration of competence with
handguns

Fees

Permit renewsl

Replacement of permit

Suspension of permit

Revocation of permit; appeal

No liability for issuance of permit or
for training

715.

720.
725.
730.
735.
740.
745.

Section

750. Pow —ion and display of permit

755. Pisces where permittee may not poe-
sets a concealed handgun

760. Misuse of a pennit

765.Responsibilities of thepermittee

770. Aeons to list of permittee* by peace
officer*

775. Regulations

778. Municipal preemption

"30. Prohibition of possession of con-
csaied handgun*

735. Procedure for local option elections

790. Definitions

Sec. 18.65.700. Pennit to cany a concealed handgun, (a) The
department shall issue a permit to carry a concealed handgun to a
person who

(1) applies in person at an office of the Alaska State Troopers;

(2) qualifies under AS 18.65.705;

) submits a completed application on a form provided by the de-
partment, that provides the information required under AS 18.65.705
\A

C. "T- 1d.65.710 and is executed under oath;
w . " (4) submits two complete sets of fingerprints on Federal Bureau of
A IN *L T Investigation approved fingerprint cards that are of sufficient quality

so that the fingerprints may be processed; the fingerprints must be
taken by a person, group, or agency approved by the department; the
department shall maintain a list of persons, groups, or agencies ap-
proved to take fingerprints and shall provide the list to the public

upon request;
() submits evidence of competence with handguns as provided in

AS 18.65.715;
6) provides two frontal view color photographs of the person taken

within the preceding 30 days that include the head and shoulders of
the person and are of a size specified by the department;
(7) shows a valid Alaska driver's license or identification card at

the time of application;
@) does not suffer aphysical infirmity that prevents the safe han-

dling of a handgun; and
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(9) pays the application fee required by AS 18.65.720.
(b) The department shall either approve or reject an application for
a permit to carry a concealed handgun under (a) of this section within

J C [I5]days of receipt of(pennit eligibility information from the Federal

Ab~n
7N

Bureau of Investigation or*other agency'necessary tO'make-'a detenni-
nation <»ricernin3 the applicatiohT[The department shall request per-
nut eligibility inMrmatipn under*mis*suWection .within five data of
the rEceipt™of the appHcationT] The department shall notify the appli-
cant in writing of the reason for a rejection.

(©) A person whose application is rejected under this section may
appeal the rejection decision to the commissioner. A person may seek
judicial revi-w of the decision of the commissioner under AS 44.62.560
— 44.62.570.

(d) A permit issued under (a) of this section is valid for five years
from the date of issue. The permit must specify the action types and
maximum calibers of handgun described in the permittee's certificate
of competency under AS 18.65.715 but may not specifically identify a
handgun by make, model, or serial number. (8 4 ch 67 SLA 1994)
(0S) pe5 I* 30

Sec. 18.65.705. Qualifications to obtain a permit. A person is
qualified to receive and hold a permit to carry a concealed handgun if

the penon

(1) is 21 yean of age or older;

@) is eligible to own or possess a firearm under the laws of this
rtate and under federal law;

(3) has not been convicted of and is net (Currently charged under a
rompiaint, information, indictment, or presentment with a felony un-
der the laws of this state or a similar law of another jurisdiction;

(4) has not been convicted, within the five years immediately pre-
ceding the application, of, and is not currently charged under a com-
plaint, information, indictment, or presentment with, any of the fol-
lowing misdemeanor offenses or similar laws of another jurisdiction:

(A) AS 11.41.230, 11.41.250, 11.41.270;

(B) AS 11.46.315, 11.46.320, 11.46.330, 11.46.430, 11.46.484;

(C) AS 11.51.130;

(D) AS 11.56.330, 11.56.350, 11.56.380, 11.56.545, 11.56.700,
11.56.7X0, 11.56.740, 11.56.780, 11.56.790, 11.56.800, 11.56.805;

(E) AS 11.61.110, 11.61.120, 11.61.210, 11.61.220, 11.61.240; or

(F) AS 11.71.050, 11.71.060;

(5) has not been convicted of two or more class A misdemeanors of
this state or similar laws of another jurisdiction within the five years
immediately preceding the application; k

6) has not within the 10 years immediately preceding the appiica-

v tion been adjudicated a delinquent for a felony offense of this state or

another jurisdiction;
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/ /17) is not now suffering, and has not within the five years immedi-
ately preceding the application suffered, from a mental illness as de-
fined in AS 47.30.915;

(3) has not been adjudicated as mentally incapacitated by a court of
this state, another state, territory, or jurisdiction, or of the United
States, unless the guardianship or similar arrangement has been
closed or terminated and five years have elapsed since the closure or

other termination;
(9) is a resident of the state and has been for the one year immedi-

ately preceding the application for a pennit;
(10) has not been discharged from the armed forces of the United

States under dishonorable conditions;
(12) is not an alien who is residing in the United States illegally or
a former citizen of the United States who has renounced the person's

citizenship;
(12) is not an unlawful user of, or addicted to, a controlled sub-

stance;

(13) is not now the subject of an injunction under AS 25.35.010 —
25.35.020 unless the injunction has been dissolved or has expired;

(14) is not now in and has not in the three years immediately pre-
ceding the application been ordered by a court to complete an alcohol
treatment program;

(15) is not now in and has not in the three years immediately pre-
ceding the application entered a substance abuse treatment program;
and

(16) has demonstrated competence with handguns as provided in
AS 18.65.715. (8 4 ch 67 SLA 1994)

Sec. 18.65.710. Application for permit to carry a concealed
handgun, (a) The application for a permit to carry a concealed hand-
gun must contain the following information:

(1) the applicant's name, physical residence, mailing address, place
and date of birth, physical description, including height, weight, race,
hair color, and eye color, Alaska driver's license or identification card
number, and the city and state of each place the applicant has resided
in the five years immediately preceding the application;

(2) a statement that the applicant qualifies under AS 18.65.705;
- (3) astatement that the applicant has been furnished with a copy of
AS 18.65.700 — 18.65.790, has read those sections, and understands
them;

(@) a statement that the applicant desires a permit to carry a con-
cealed handgun for a lawful purpose, which may include self-defense;

(5) a sworn statement by the applicant that all statements, an-
swers, and attachments to the application are true and complete;

(6) a conspicuous warning that the application is executed under
o_th and that an applicant who supplies a false statement, answer, or
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document, in connection with the application that the applicant does
not believe to be true, may be prosecuted for peijury under AS
11.56.200 and, if found guilty, may be punished for violation ofa class
B felony, and that in such cases the pennit shall be revoked and the
applicant may be barred from any further application for a pennit;
and

(7) astatement that the applicant understands that a permit eligi-
bility investigation will be conducted as a part ofthe application pro-
cess, that this may involve computerized records searches, and that
the applicant authorizes the investigation.

(o)  An application under (a) of this section may not inquire of an
applicant about or require the submission of information beyond that
described in that subsection. As part ofan application under (a) of this
section, the department may not inquire of an applicant as to any
firearms owned by the-applicant. (8 4 ch 67 SLA 1994)

Sec. 18.66. Demonstration of competence with handguns,
(@ An applicant for a permit to carry a concealed handgun shall pro-
vide a certificate of successful completion of a handgun course that is
approved by the department. The certificate must state the Lotion type
and caliber of handgun or handguns the applicant has demonstrated
competence with and that the applicant may be permitted to carry. A
permittee may only carry as a concealed handgun an action type of
handgun described in the certificate. A permittee may only carry as a
concealed handgun the caliber of the action type that the permittee
demonstrated competence with or any lesser caliber of the same action
type. The handgun course must have been completed within the 12
months immediately preceding the application. The department shall
approve a handgun course, including the personal protection course
offered by the National Rifle Association, if the course tests the appli-

cant's
(1) knowledge of Alaska law relating to firearms and the use of

deadly force;

(2) familiarity with the basic concepts of the safe and responsible
use of handguns;

(3) knowledge of self-defense principles; and

(4) physical competence with each action type ofhandgun the appli-
cant wishes to carry under the permit and the maximum caliber for
each action type the applicant wishes to carry under the pennit.

(b) At the time the permittee renews a pennit under AS 18.65.725,
the permittee shall provide a certificate of successful completion of a
handgun course approved by the department under (a)  this section.
The handgun course required under this subsection muri fcs '-om*
pieted in the 12 months immediately preceding the renewal.

() The department may not require a certificate of competence sub-
mitted under this section to contain any specifically identifying infor-
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mation, including make, model, or serial number, of a handgun with
which an applicant or permittee has demonstrated competence.

(d) The department shall maintain a list of approved courses and
shall provide the list to the public upon request. {8 4 ch 67 SLA 1994)

Sec. 18.85.720. Fees. The department shall charge a nonrefund-
able fee for the processing of the application for and initial issuance of
a permit, renewal of a permit, or replacement of a permit The fees
shall be set by regulation and must be based on the actual costs in-
curred by the department However, the fee for the processing of an
application and initial issuance of a permit may not exceed($125/and
the fee for renewal of a permit or replacement of a pennit may not

exceedj$_60/(8 4 ch 67 SLA 1994)

Sec. 18.65.725. Permit renewalL (a) A permittee shall apply in
person for renewal ofa permit to carry a concealed handgun within 90
days before the expiration of the permit and shall present a complete
renewal form provided by the department The renewal form shall be
submitted under oath and mrst include

(1) any change in the information originally submitted under AS
18.65.710;

@) a statement that the person remains qualified to receive and
hold a permit to carry a concealed handgun under A3 18.65.705;

(3) a certificate of successful completion ofa handgun course within
the 12 months immediately preceding the renewal;

(4) two frontal view photographs of the person taken within the
preceding 30 days that include the head and shoulders of the person
and are of a size specified by the department; and

(5) the renewal fee required under AS 18.65.720.

(b) The department shall take a single thumb or fingerprint from
the permittee to compare against the fingerprints originally submit-
ted with the application.

() A renewal of a permit to carry a concealed handgun submitted
on or after the expiration date is subject to a late fee of $25. The
department may not accept a renewal for a permit that is submitted
more than 30 days after the expiration date of the pennit. Nothing in
thia subsection prohibits the holder of an expired permit from apply-
ing for a new permit.

(d) A renewal form under (a) of thia section may not inquire of a
permittee about, or require the submission of, information beyond

that described in (a) of this section. (§ 4 ch 67 SLA 1994)
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Sec. 18.65.730. Replacement of pennit The department may re-
place a pennit that the permittee certifies under oath has been lost
stolen, or destroyed, provided the permittee applies in person and

(1) provides two frontal view photographs of the permittee taken
within the preceding 30 days that include the head and shoulders and
are of a size specified by the department;

(2) submits to the taking of a single thumb or fingerprint by the
department to compare against the fingerprint originally submitted
with the application; and

(3) pays the replacement fee required under AS 18.65.720. (5 4 ch

67 SLA 1994)

Sec. 18.65.735. Suspension of permit, (a) The department shall
/immediately suspend a pennit to carry a concealed handgun if a per-
( mittee is arrested for or formally charged with a crime that would
\ disqualify the permittee under AS 18.65.705(3) — (4) from being eligi-

ble for a pennit to carry a concealed handgun or is the subject of an
Injunction under AS 25.35.010 — 25.35.020. A suspension of a pennit
j-emains in effect until the pennit is revoked under AS 18.65.740, the
department has been notified of a disposition favorable to the defen-
( dant or the defendant has been released from custody without being
jcharged, or the injunction under AS 25.35.C10 — 25.35.020 is dis-
/ solved or expiree without being renewed. In this subsection, "dispoai-
| tion favorable to the defendant" means a dismissal by the prosecutor
or an adjudication by a court other than a conviction or a suspended
v imposition of sentence.
® A person whose pennit is suspended under this section shall
immediately surrender the permit to the nearest peace officer. A peace
officer receiving a permit under this section shall immediately for-
ward the pennit to the department.

(©) The department ahull retain a permit suspended under this sec-

tion until the pennit is revoked or returned to the permittee. (5 4 ch

67 SLA 1994)

Sec. 18,65.740. Revocation of permit; appealL (a) A pennit to
carry a concealed handgun ahall be immediately revoked by the de-

partment when the permittee
(1) becomes disqualified to receive”and, hold a pennit under AS

18.65.705; I (o
(2) is convicted oftwo class A misdemeanors of this state or similar
laws of another jurisdiction within a fyrfAyear period if at least one of

the convictions occurs after the application;
(3) knowingly supplied a false or fraudulent answer, statement, or

document, or made a material misstatement or omission, in connec-
tion with an application for a permit or renewal or replacement of a

permit.
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Sec. 18.65.730. Replacement of permit. The department may re-
place a pennit that the permittee certifies under oath has been lost,
stolen, or destroyed, provided the permittee applies in person and

(1) provides two frontal view photographs of the permittee taken
within the preceding 30 days that include the head and shoulders and
are of a size specified by the department;

(2) submits to the taking of a single thumb or fingerprint by the
department to compare against the fingerprint originally submitted
with the application; and

(3) pays the replacement fee required under AS 18.65.720. (5 4 ch

67 SLA 1994)

Sec. 18.65.735. Suspension of permit, (a) The department shall
["immediately suspend a pennit to carry a concealed handgun if a per-
( mittee is arrested for or formally charged with a crime that would
\ disqualify the permittee under AS 18.65.705(3) — (4) from being eligi-

ble for a permit to carry a concealed handgun or is the subject of an
njunction under AS 25.35.010 — 25.35.020. A suspension of a pennit
memains in effect until the pennit is revoked under AS 18.65.740, the
department ha* been notified of a disposition favorable  the defen-
f dant or the defendant has been released from custody w. out being
jcharged, or the injunction under AS 25.35.010 — 25.35.020 is dis-
/ solved or expires without being renewed. In thia subsection, "dispoei-
/ tion favorable to the defendant™ means a dismissal by the prosecutor
[ or an adjudication by a court other than a conviction or a suspended
V imposition of sentence.

(b) A person whose pennit is suspended under this section shall
immediately surrender the pennit to the nearest peace officer. A peace
officer receiving a pennit under thia section shall immediately for-
ward the permit to the department.

() The department shall retain a permit suspended under this sec-
tion until the pennit is revoked or returned to the permittee. (§ 4 ch

67 SLA 1994)

Sec. 18.85.740. Revocation of permit; eppeaL (a) A pennit to
carry a concealed handgun shall be immediately revoked by the de-

partment when the permittee
(1) becomes disqualified to rei.eive-ami hold a pennit unde"™ AS

18.65.705; /(@

(2) is convicted of two class A misdemeanors of this state or similar
laws of another jurisdiction within  fy~year period if at least one of
the convictions occurs after the application;

(3) knowingly supplied a false or fraudulent answer, statement, or
document, or mud* a material misstatement or omission, in connec-
tion with an application for a pennit or renewal or replacement of a

permit.
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(b) A person whose pennit is revoked under (a) of this section shall
immediately surrender the pennit to the nearest peace officer. A peace
officer receiving a permit under this section shall immediately for-
ward the pennit to the department.

() A person whose permit is revoked under this section may appeal
the revocation decision to the commissioner. A person may seek judi-
cial review of the decision of the commissioner under AS 44.62.560 —
44.62.570.

(d) A person whose pennit is revoked may not apply for a permit
until at least five years after the revocation. (8 4 ch 67 SLA 1994)

Sec. 18.65.745. No liability for issuance of permit or for train-
ing. (a) The state, and its officers and employees, are not liable by
virtue of having issued a permit to carry a concealed handgun for
damage or harm caused by the permittee.

(b) A person who provides firearm training to a person who receives
a permit under AS 18.65.700 — 18.65.790 is not liable for damage or
harm caused by the permittee. (8 4 ch 67 SLA 1994)

Sec. 18.65.750. Possession and display of pennit (a) A permit-
tee shall carry the permit at all times the permittee carries a con-
cealed handgun. The permittee shall display both the license and
other proper identification when asked to do so by a peace officer at
any time.

(b) Whenever a permittee who is canying a concealed handgun is
contacted by a peace officer, the permittee shall immediately inform
the peace officer that the permittee is carrying a concealed handgun
under the pennit.

(c) During a contact with a permittee, a peace officer may secure a
handgun, or direct that it be secured, during the duration of the con-
tact if the peace officer determines that the action is necessary for the
safety of any person, including the peace officer, present. The permit-
tee shall submit to the securing of the handgun.

(d) In this section, "contacted by a peace officer” means stopped,
detained, questioned, or addressed in person by the peace officer for an
official purpose.

(e) A person who violates (a) of this section is guilty of a violation
and upon conviction may be punished by a fine ofnot more than S100.

(0 A person who violates (b) or (c) of this section is guilty of a class
A misdemeanor. (§ 4 ch 67 SLA 1994)

Sec. 18.65.755. Places where permittee may not possess a con-
cealed handgun, (a) A permittee may not carry a concealed hand-

gun into
(1) a law enforcement or correctional facility;
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/' (2) or on school grounds or a school bus; in this paragraph, “school
/grounds” has the meaning given in AS 11.71.900;

(3) a courthouse or a courtroom of this state, unless the permittee

(A) is a judge; or

(B) has been authorized to possess a concealed handgun by a judge
presiding at that courthouse or courtroom:

@) a building housing only state or federal offices or the offices of a
political subdivision of the state, except as authorized under (3) of this

\  subsection;
\ () an office of the state, federal government, or of a political subdi-
\ vision of the state that is not located in a building described in (4) of
"this subsection;
| (6)a passenger loading or unloading area of an airline terminal;

%7) a vessel of the Alaska marine highway system;

C (0) a facility providing services to victims of domestic violence or
I sexual assault;

9) a residence where notice that carrying a concealed handgun is
prohibited has been given by the posting of a conspicuous notice or by
oral statement by the resident to the permittee;

(10) a meeting of a business, charitable, or other organization or

> entity where notice that carrying a concealed handgun is prohibited
has been given by the posting of conspicuous notice;

(11) a financial institution; in this paragraph, "Scandal institu-
tion” means a bank, savings bank, savings association, credit union,
or other institution regulated by the Department of Commerce and
Economic Development under AS 06;

(12) another place where the possession of a deadly weapon or fire-
arm is prohibited by law; or

(13) a municipality or established village that has prohibited the
possession of concealed handguns by a pennit under AS 18.65.780 —
18.65.785.

(b)In (a) of thia section, the posting of a conspicuous notice is satis-

( fled if the notice
\ (1) is printed in legible English;
i §2) isat least 144 square inches in size;
(6)) contains the name and address of the person under whose au-

] thority the notice is posted; and

/() is posted at each entrance to the residence or place where a
meeting is being held.

I (c) In addition to any other penalty provided bylaw,a person who

V violates this section is guilty ofa class B misdemeanor.(§8 4 ch 67SLA

1994)\



§ 18.65.760 Health, Safety, and Housing § 18.65.775

CroM reference*. — For prohibition session of a firearm when unpaired by an

on possessing a loadad firearm in a place intoxicating liguor or controlled suo-
where alcohol is sold for consumption, see stance, see AS 11.61.210(aMl).

AS 11.61.220(aX2); for prohibition on pos*

Sec. 18.65.760. Misuse of a permit, (@) The holder of a permit
issued under AS 18.65.700 — 18.65.790 may not

(1) alter the pennit;

(2) allow another person to use the pennit;

(3) possess or display a suspended or revoked permit; or

(4) display an expired permit.

(b) A person who violates (a)(1) — (3) of this section is guilty of a
class A misdemeanor.

(c) A person who violates (a)(4) of this section is guilty of a violation
and upon conviction may be punished by a fine of not more tan $100.
(8 4 ch 67 SLA 1994)

Sec. 18.65.765. Responsibilities of the permittee, (@) The holder
of a permit issued under AS 18.65.700 — 18.65.790

(1) shall notify the department of a change in the permittee’s ad-
dress within 30 days;

(2) shall immediately report a lost, stolen, or illegible permit to the
department;

(3) shall immediately notify the department if the holder is no lon-
ger qualified to hold a permit under AS 18.65.705; and

(4) may only carry a concealed handgun of the action type and
caliber the holder has demonstrated competency with or of any lesser
caliber of the same action type as authorized in the permit issued
under AS 18.65.700.

(b) A person who violates this section is guilty of a violation and
upon conviction may be punished by a fine of not more than $100. (§ 4

ch 67 SLA 1994)

Sec. 18.65.770. Access to list of permittees by peace officers.
The department shall compile a list of permittees in a manner that
allows immediate accesa to the information by peace officers. The list
of permittees and all applications, permits, and renewals are not pub-
lic records under AS 09.25.110 — 09.25.125 and may only be used for
law enforcement purposes. (8 4 ch 67 SLA 1994)

Sec. 18.65.775. Regulations. The department shall adopt regula-
tions to implement AS 18.65.700 — 18.65.790. This section does not
delegate to the department the authority to regulate or restrict the
issuing of permits beyond those provisions contained in AS 18.65.700
— 18.65.790. (8 4 ch 67 SLA 1994)



j 18.65.778 Alaska Statutes § 18.65.785

Sec. 18.65.778. Municipal preemption. A municipality may not
restrict the carrying of a concealed handgun by permit under AS
18.65.700 — 18.65.790 except as provided in AS 18.65.780 —
18.65.785. (§ 4 ch 67 SLA 1994)

Sec. 18.65.780. Prohibition of possession of concealed hand*
guns, (a) The following question, appearing alone, may be placed
before the voters of a municipality or an established village in accor-
dance with AS 18.65.785:

Shall the possession of concealed handguns by pennit in ........

(name of municipality or village) be prohibited?

[ 1Yes [ 1 No.

(b) If a majority of the voters vote "yes” on the question set out in
Q) of this section, the department shall be notified immediately after
certification of the results of the election, and so long as the prohibi-
tion remains in effect, a person may not possess a concealed handgun
with a permit issued under AS 18.65.700 — 18.65.790 in the munici-
pality or the established village. (8 4 ch 67 SLA 1994)

Sec. 18.65.785. Procedure for local option elections, (a) The
local governing body of a municipality, whenever a number of regis-
tered voters equal to at least 10 percent of the number of votes cast at
the last regular municipal election petition the local governing body
to do so, shall place upon a separate ballot at the next regular election
or at a special election the question set out in AS 18.65.780 that is the
subject of the petition. The local governing body shall conduct the
election in accordance with the election ordinance of the municipality.

(b) The lieutenant governor, whenever 10 percent of the registered
voters residing within an established village petition the lieutenant
governor to do so, shall place upon a separate ballot at a special elec-
tion the question set out in AS 18.65.780 that is the subject of the
petition. The lieutenant governor shall conduct the election in the
manner prescribed by AS 15 (Alaska Election Code).

() Notwithstanding another provision of law, an election under (a)
or (b) of this section relating to the possession of concealed handguns
by permit under AS 18.65.780 may not be conducted more than once
every 12 months.

(d) AS 29.26.110 — 29.26.160 apply to a petition under (a) of thia
section in a general law municipality except the

(1) number of required signatures is determined under (a) of this
section rather than under AS 29.26.130;

(2) application filed under AS 29.26.110 must contain the question
set out under AS 18.65.780 rather than containing an ordinance or

resolution;

354



§ 18.65.790 Health, Safety, and Housing § 18.66.010

(3)  petition must contain the question Jet out under AS 18.65.780
rather than material required under AS 29.26.120(a)(1) and (2). (§ 4

ch 67 SLA 1994)

Sec. 18.65.790. Definitions. In AS 18.65.700 — 18.65.790,

(1) "commissioner" means the commissioner of public safety;

(2) "competence" means the ability to place in a life size silhouette
target

(A) seven out of 10 shots at seven yards;

(B) six out of 10 shots at 15 yards;

() "concealed handgun" means a firearm, that is a pistol or a re-
volver, and that is covered or enclosed in any manner so that an
observer cannot determine that it is a handgun without removing it
from that which covers or encloses it or without opening, lifting, or

v removing that which covers or encloses it; however, "concealed hand-
gun" does not include a shotgun, rifle*derringer or other miniature
handgun] or a prohibited weapon as defined under AS 11.61.200; in
this paragraph,

r~(A) "derringer" means a handgun that has individual barrels for
each cartridge it is capable of firing and lacks a manufacturer's in-
stalled trigger guard that completely encircles the trigger and which
> is part of the frame; and

X (B) "miniature handgun™ means a handgun that has a barrel

| length of three and one-halfinches or less and lacks a manufacturer's

| installed trigger guard that completely encircles the trigger and
which is part of the frame;

U (4) "department” means the Department of Public Safety;

(5) "established village" has the meaning given in AS 04.21.080;

®) "local governing body" has the meaning given in AS 04.21.080;

(7) "permit" means a permit to carry a concealed handgun issued
under AS 18.65.700 — 18.65.790. (5 4 ch 67 SLA 1994)

Chapter 60. Council on Domestic Violence and

Sexual Assault.

Section Section

10. Council on domestic violence end 40. Meetings and quorum
aesnal asssuit; purpose 50. Duties of the council

20. Membership, terms, vacancies, and 60. Qusiiflcations for grants and con-
diaqusiiflcacjon tracts

30. tmi rrpanaee 900. Definitions

Sec. 18.66.010. Council on domestic violence and sexual as-
sault; purpose. There is established in the Department of Public
Safety the Council on Domestic Violence and Sexual Assault. The
purpose of the council is to provide for planning and coordination of
services to victims of domestic violence or sexual assault or to their



ALASKA State Firearms Laws

ALASKA
(As of May 1995)

PLEASE NOTE: In addition to state laws, the purchase, sale
and (in certain circumstances) the possession and interstate
transportation of firearms is regulated by the Gun Control
Act of 1968 as amended by the Firearms Owners' Protection
Act. Also, cities and localities may have their own firearms
ordinances in addition to federal and state laws. Details
may be obtained by contacting local law enforcement
authorities, and by consulting the State Laws and Published
Ordinances— Firearms, available from the U. S. Government
Printing Office, Washington, D.C. 20402.

QUICK REFERENCE CHART

Rifles and

Shotguns Handguns
Pennit to Purchase NO NO
Registration of Firearms NO NO
Licensing of Owners NO NO
Permit to Carry NO YES

STATE CONSTITUTIONAL PROVISION

"A well-regulated militia being necessary to the security
of a free state, the right of the people to keep and bear
arms shall not be infringed. The individual right to keep
and bear arms shall not be denied or infringed by the state

or political subdivision of the State." Article 1, Section
19.
POSSESSION

No 3tate permit is required to possess a rifle, shotgun
or handgun.

It is unlawful for a person convicted of a felony or
adjudicated a delinquent minor for conduct that would
constitute a felony if committed by an adult to possess a
"firearm capable of being concealed on his person" unless a
period of 10 years or more has elapsed between the date of
the person's unconditional discharge on the prior offense or
adjudication of juvenile delinquency.

It is unlawful to knowingly possess a firearm on which
the manufacturer's serial number has been removed, covered,
altered or destroyed with the intent of rendering the
firearm untraceable. A person may not possess a firearm
while his physical or men- tal condition is "substantially
impaired" as a result of an intoxicating liquor or drug.

Loaded firearms may not be possessed in any place where
intoxicating liquor i3 sold for consumption on the premises.
Exempt from this prohibition is the owner or lessee or an
employee in the course of his employment for the owner or
lessee while on the business premise. A firearm is loaded if
the firing chamber, magazine, clip or cylinder of the



firearm contains a cartridge.

An unemancipated minor under 16 years of age may not
possess a firearm without the consent of his parent or
guardian.

PURCHASE

No state permit is required to purchase a rifle,
shotgun or handgun.

It is unlawful to sell or transfer a firearm capable of
being concealed on one's person to anyone who has been
convicted of a felony. It is an affirmative defense that 10
ybars or more has elapsed since the uncon- ditional
discharge o,n the prior offense.

It is unlawful to knowingly sell or transfer a firearm
to a person whose physical or mental condition is
"substantially impaired” as a result of an intoxicating
liguor or drug.

CARRYING

A person can obtain a permit to carry a con- cealed
handgun if the person (1) is 21 years of age or older; (2)
is eligible to own or possess a firearm (SEE POSSESSION);
(3) is not currently charged with a felony? (4) has not been
convicted within 5 years and is not currently charged with a
misdemeanor offense such as: assault, battery, reckless
undangerment, or stalking; (5) has not suffered within 5

years and is not currently suffering from a mental illness;
(6) dishonorably discharged from the armed forces; (7) is
not an illegal alien; (8) not currently or has not within 3

year3 been ordered by a court to complete an alcohol
treatment or substance abuse program; (9) is not under a
restraining order unless the injunction has been dissolved
or has expi.red (10) has not been convicted of twC or more
class A misdemeanors within the preceding 5 years; (11) is
not an unlawful user of, or addicted to, a controlled
substance; (12) has demonstrated competence with handguns.

It is unlawful to possess a handgun concealed on the
person. A handgun is concealed if it is "covered or enclosed
in any manner so that an observer cannot determine that it
is a weapon without removing it from fMt which covers or
encloses it or without opening, lifting or removing that
which covers or encloses it." Carrying a handgun in a glove
compartment is not considered carryirg concealed.

It is a defense to a charge under that paragraph that
the person at the time of his p sst”ssion was: 1) in hi:i
dwelling or on property appurtenant to his dwelling or 2)
actually engaged in lawful hunting, fishing, trapping, or
other lawful outdoor activity that necessarily involves the
carrying of a weapon for personal protection 3) the holder
of a valid permit to carry a concealed handgun and the
possession did not occur in a municipality or established
village in which the possession of concealed handguns is
prohibited by popular vote.

The Department of Public Safety shall issue a permit to
carry a concealed handgun to a person who applies in person



at an office of the Alaska State Troopers and is not
prohibited from possessing a handgun. A completed
application must be submitted underoath; two complete sets
of fingerprints; provide two frontal view color photographs
that include the head and shoulders of the person talcing
within 30 days prior to submitting application. Applicant
must be a resident of the state for one year; does not
suffer aphysical infirmity that prevents the safe handling
of a handgun and pay the nonrefundable application fee which
cannot exceed $125.00 and the renewal fee or replacement of
a permit may not exceed $60.00.

The Department shall either approve or reject an
application within 15 days of receipt of permit eligibility
information from the F.B.l. or other agency necessary to
make a determination con- cerning the application. The
department shall notify the applicant in writing of the
reason for the rejection. A person whose applies 'ion is
rejected may appeal to the commissioner. If ct: jsioner
rejects the application a person may seek jud " review. A
permit is valid for 5 years from the date of . 1L .w. The
permit must specify the action types and maxim calibers of
handgun.

A person shall apply in person for renewal of a permit
to carry within 90 days before the expiration of the permit
and shall present a complete renewal form under oath. A
permit to carry shall be immediately revoked if the
permittee becomes disqualified to receive and hold a permit.
A person whose permit is revoked may appeal to the
commissioner, if commissioner upholds the revocation a
person may seek judicial review. If permit is revoked such
person cannot apply for z permit until at laast 5 years
after the revocation.

A permittee shall carry the pennit at all times when
carrying a concealed handgun. The license and other proper
identification must be shown when asked by a peace officer.
A permittee may not carry a concealed handgun into (1) a law
enforcement or correctional facility; (2) on school grounds
or a school bus; (3) a courthouse or courtroom of this
state, unless such person has been authorized by a judge oif
is a judge; (4) an office or building housing only state or
federal government, or a political subdivision; (5) an oral
statement or where a notice is displayed prohibiting
carrying a concealed handgun; (6) a municipality or
established village that has prohibited the possession of
concealed handguns; (7) financial institution; (8) air
terminal area for loading and unloading passengers, (9)
Aiaska Marine highway system vessel, (10) domestic violence
or sexual assault services facility; (1 l)any other place
where a deadly weapon is prohibited by law.

It is unlawful tc carry a loaded rifle or shotgun in a
vehicle.

MACHINE GUNS

A machine gun is defined as a firearm that is capable
of shooting more than one shot automatically, without manual
reloading, by a single function of the trigger. It is
unlawful to manufacture, possess, transport or sell a
machine gun unless in accordance with registration under the

National Firearms Act.



ANTIQUES AND REPLICAS

Alaska statutes are silent on antique and replica firearms.
They are treated as ordinary firearms for possession and
carrying purposes.

MISCELLANEOUS

It is unlawful to remove, alter, cover, or destroy the
manufacturer's serial number on a firearm with the intent to
render the firearm untraceable. It is unlawful to dis-
charge a firearm with reckless disregard of damage to
property or risk of physical injury to persons.

It is unlawful to discharge a firearm from a vehicle
while the vehicle is being operated.

CAUTION: State firearms laws are subject to frequent change.
The above summary is not to be considered as legal advice or
a restatement of law. To determine the applicability of
these laws to specific situations which you may encounter,
you are strongly urged to consult a local attorney.

Compiled by:

NRA Institute for Legislative Action
11250 Naples Mill Road

Fairfax. Virginia 22030

Copyright 1995, NRA Institute for Legislative Action
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FISCAL NOTE ~

STATE OF ALASKA fmi‘o;i\iil>c BILL NO: gj \J/’%rsLon: SilS

1997 LEGISLATIVE SESSION 8rC—- UHILZJU397 fS) Publish Date: V-u? -

Revision Date:  03/28/97 Dept. Affected: Public Safety

Title:  Concealed Handguns BRU: Alaska State Troopers
Component: Detachments

Sponsor: Sen. Green

Requestor: _sag|A COMPONENT SERIAL NO. 0799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 98 FY 99 FYOO FY 01 FY 02 FY 03

PERSONAL SERVICES

TRAVE"

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS 5.0

TOTAL OPERATING 5.0 -0-

CAPITAL 5.0

CHANGE IN REVENUES( ) (37.8) (37.8) (37.8) (37.8)

Revenue Code

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program
1006 GF/MHTIA
Other
TOTAL -0-

Estimate of current year (FY 97) impact: $.

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY 0

o o
o o
o o
o o
o o
o o

ANALYSIS: (Attach a separate page if necessary.)

This bill will have fiscal impact on AST depending on further clarification of some parts and depending on
modifications to others. An indeterminate fiscal note is being submitted at this time. Some areas of concern are

noted on the attachment.

Phone 269-5650
Date: 03/28/97

pae: 3.3 /=27

Prepared By: F/Sgt. Robert Gorder
Division: Alaska State Troopers

Approved by Commissioner: Ron
Agency: Department of Public Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
Page lof 1
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Attachment to CSSB 141 fiscal note.

The areas of greatest fiscal concern are as follows:

1. Changes proposed by this bill in the areas of qualifications, suspension and revocation,
domestic violence, nationwide reciprocity, etc. will require DPS to undertake a regulation project to
modify existing regulations and add new regulations to administer the new provisions in this bill.
The average regulation project costs approximately $5000.00.

3. Provisions outlining national reciprocity will require modification to the statewide information
system (APSIN) or will require the creation of a LAN/WAN based information system that can be
made accessible to law enforcement agencies statewide, 24 hours a day.

4. Reduction of the permit fee from a maximum of $125.00 (actual fee has been set at $122.00) to
a new maximum fee of $99.00 will have an effect on the costs to the division. Currently, the costs
to operate the ACHP are just being offset by the revenues collected. Any reduction in the fees will
require the division to absorb the shortfall. How much that will be depends on the amount of
permits processed. An estimated $23 per permit would have to be absorbed.



- o ' uf "= mn -p - = ~ A |

0 {11d) U
l«* FISCAL NOTE No._ £ +0I'U)
STATE OF ALASKA Bill Verson: SB iu-( cs
1997 LEGISLATIVE SESSION (S) Publish Date: .3-3L<77
RevisionD a te : Dept. Affected" All Departments
Title: An Act relating to permits to carry concealed 'BRU: N/A
handguns. Component: NA
Sponsor: Sen. Green
Requester: Senate State Affairs Committee COMPONENT SERIAL NO. N/A
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FYO00 Fy 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND 4 STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

| CAPITAL EXPENDITURES | 632.0 1 1 1 1 1 1

ICHANGE IN REVENUES { ) 1 1 1 I 1 1 1

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF 632.0

1005 GF/Program Receipts

1037 GF/Mental Health

Other
TOTAL 632.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: $

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Under this bill, concealed handguns would be allowed in most state facilities unless "notice that car
concealed handgun is prohibited has been given by the posting of conspicuous notice and a securt
provided for the storage of a permittee's handgun until the permittee leaves the facility or meeting."”

Ifthis bill is enacted, the Executive Branch would install the notices and lock boxes(gun cabinets) required under
the bill in all Executive Branch facilities with office space. This includes approximately 142 state-owned facilities
and 174 leased facilities, for a total of 316 facilities.

The estimated cost of purchasing and installing the required notices and gun cabinets is approximately $2,000 per
facility, for a total cost of $632,000. Some of the larger facilities with multiple entrances may require multiple gun

cabinets at additional cost.

one: 465-4660

Prepared by: Annalee McConneJ

Division: Office of Managef erlang Budget (_ -dr ")~ Date: 2Q .i? tt_
Approved by Commissioner: Jim Ayers, Chief of Staff Dale:. K d 7-0
Agency: Office of the Governor

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor*s Legislative Ottlce

(Rev 11/9%5) 97flsnot xIs/DBR - Pa%e 1 ol 1



ft FISCALNOTE ft

STATE OF ALASKA BILL NCBI. --2 - .
e R |ﬂVerson: 3b M

1997 LEGISLATIVE SESSION f>gn2 4 1992 (S) Publish Date:
Revision Date: Dept. Affected: Public Safety

Title: ~ Concealed handgun permits BRIJ: Statewide Support

Component: Information Systems

Sponsor: Senator Green

Requester:  Senate State Affairs COMPONENT SERIAL NO. 0528
DPFRATING FY PR FYM FYOO fy m FY 07? FY 03
PFRSDNAI SFRVICFS

TRAVFI

CONTRACTIJAI

SIJPPI IFS

FOUIPMENT

IANNn R STRUCTIIRFS
GRANTS CI AIMS
MISCFI | ANFOIJS

TnTAl DPFRATING 0 0 n 0 0 0
CAPITAI FXPFNniTURFS 0 n | o o o o
CHANGE IN REVENUES( ) 0 0 0 0 0 0
Ravenna Code
FUNDING: (Thousands of Dollars)
1009 Fpripral Receipts 0 0 0 0 0 0
1000 GF Match
1004 GF
1005 GF/Prngram Receipts
100R GF/MHTIA
Othpr
TOTAL..., _
Estimate of current year (FY 97) impact: S 13.2
POSITIONS:
Fill I -TIMF 0 0 0 0 0 0
PART-TIMF 0 0 1 0 0 n 0
p' i, ............................ 0 0 0 0 n 0
/
ANALYSIS: (Attach a separate page if necessary.)
See attachment.
Prepared By: Ken Bischoff, Director Phone:  (907) 465-4336
Division: Division of Administrative Services Date:
Approved by Commissioner: Date: 31,121 ?1
Agency: Ronald L Oté Tept. of Public Safety <

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
Page 1 of



STATE OF ALASKA BILL NC,. SB 141
1997 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Public Safety

ANALYSIS CONTINUED:

Assumptions:

1. Since no effective date is given, it is assumed the law will become effective during this fiscal year. Ifthis assumption is
incorrect, the current year impact will be moved to the appropriate year to allow Information Systems to complete computer
programming work in time to comply with the new law.

2. Section 5 will require Information Systems to contract for computer programming tr modify the current application for e new
type of permit (emergency), with a new fee (none), different expiration date (90 dr.m) new eligibility criteria (no similar permit
issued within past 5 years), and rejecting renewal. Section 10 will require compuur programming to change the current fees
for regular permits and renewals. Contractual fees for computer programming and techn’cal consultation for changes needed
to the -ermit photograph machine, modifications to the download program, and training on the application changes are

estir ed as follows:

175 hours X $75/hour =S 13, 125

3. ltis assumed that the lower fees for regular permits and renewals will not change the $59 fingerprint processing fees
forwarded to the Records and Identification Bureau by AST, and that the impact of the lower fee will be reflected in AST's fiscal

note.



» FISCAL NOTE

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Date;

Title: Concealed Handguns BRU:
Component:

Dept. Affected:

Sen. Green
S. State Affairs

Sponsor.
Requestor:

i /Jot- (Iff

r
- BILL NO: b;h Verson: 3R jj£]
3-a.L31-

(S) Publish Date:

Public Safety
Alaska State Troopers
Detachments

COMPONENT SERIAL NO. 0799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 98 FY 99 FYO0O
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEQOUS 5.0

TOTAL OPERATING 5.0

CAPITAL 5.0 -0- -0-

CHANGE IN REVENUES( )
Revenue Code

(37.8)

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 Gc¢ Match
1004 GF 5.0
1005 GF/Proqram
1006 GF/MHTIA
Other
TOTAL 5.0 -0-

Estimate of current year (FY 97) impact: S.

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY 0 0 0

o o
o o
o o

ANALYSIS: (Attach a separate page if necessary.)

This bill will have fiscal impact on AST depending on further clarification of some parts and depending on

FY 01 FY 02

o o
o o

FY 03

o

modifications to others. An indeterminate fiscal note is being submitted at this time. Some areas of concern are

noted on the attachment.

Capt. Ted M. Bachman
Alaska State Troopers

Prepared By:
Division:

Ronald L. Q tte\~") af
Department of Public Safety

Approved by Commissioner:
Agency:

Phone 269-5650
Date: 03/19/97
Date:

91

PREPARER TO PROVIDE AL.L DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 11/95
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S FISCAL NOTE ]

STATE OF ALASKA -BILL NO:  SB 141
1917 LEGISLATIVE SESSION
Revision D ate: Dept. Affected:  Public Safety

Attachment to SB 141 fiscal note:

1 Changes proposed by this bill in the areas of qualifications, suspension and revocation, domestic violence,
nationwide reciprocity, etc. will require DPS to undertake a regulation project to modify existing regulations
and add new regulations to administer the new provisions in this bill. The average regulation project costs
approximately $5000.00.

2. Provisions outlining national reciprocity will require modification to ti.e statewide information system
(APSIN) or will require the creation of aLAN/W AN based information system that can be made accessible to
I?w enforcement agencies statewide, 24 hours a day.

3. Reduction of the permit fee from a maxmum of $125.00 (actual fee has been set at $122 00) to a new
maximum fee of $99.00 may have the effect of increasing the volume of permit requests and may not have an
impact on the level of program receipts presently collected, however, would increase the number o f permits
necessary to process. |f the number of permit applications does not increase then the program receipts will be
dramatically impacted and operational costs will have to be reduced.

At present staffing levels a permit costs just over what the fee is when you take into account the AAFIS fee of
$35.00 and the FBI fee of $24.00 per permit. |f the volume remains the same and the permit fee is reduced,
the staffing level of the program will have to be reduced to make up the cost difference. This will have the
effect of increasing the processing time.

I f the volume increases to maintain the level of program receipts, the staffing level could remain the same,
however, the increase in volume will increase the processing time as well.



© FISCAL NOTE W
STATE OF ALASKA - BILL NCNo.
1997 LEGISLATIVE SESSION - “0oiv' e - " IJ¢ Bill Verson: $IL1+.
AfiR -2-i4997— (S) Publish Date: a -A-l-T7

Revision Date: Dept. Affected: Public Safety

Title:  Concealed handgun permits BRU: CDVSA

Component: CDVSA

Sponsor: Sen. Green
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SENATE FINANCE '

COVMITTEE r Ud<y/tS
Amendment Number: _J ----- 0-LS0706\z.I/
Bll N um b e r : . . . Luckhaup,
Sponsor Svm T . 4/23/97

Logged In By: _ ]
AMENDMENT

\y/: s& .sm I ¥
OFFERED IN THE SENATE

TO: CSSB 141(FEN)

1 Page 7, following line 5:

2 Insert a new bill section to read:

3 "* See. 14. AS 18.65.740(a) is amended to read:

4 (@ A permit to carry a concealed handgun shall be immediately revoked by
5 the department when the permittee

6 (1) becomes disqualified to receive and hold a permit under
7 AS 18.65.705;

8 (2) is convicted of two class A misdemeanors of this state or similar
9 laws of another jurisdiction within a five-year period if at least one offense [OF THE
10 CONVICTIONS] occurs after a permit has beer, issued to the permittee [THE
n APPLICATION];
12 (3) knowingly supplied a false or fraudulent answer, statement, or
13 document, or made a material misstatement or omission, in connection with an
14 application for a permit or renewal or replacement of a permit."
15 Renumber the following bill sections accordingly. j jj-" n
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Ok; fijnet)
SENATE FINANCE

AMENDMENT COMMITTEE
Amendmont Number: 3
OFFERED IN THE SENATE FINANCE COMMITTEE BY ADAMS Bin Number: S'fiH >
Sponsor.__ Date. /-2 j?
TO: CSSB 141 (FIN) (Work Draft Version X) Logged In By: rj'
Page 2, line 21:

Insert anew bill section to read:
“Sec. 3. AS 11.61.220(a) is amended to read:
(&) A person commits the crime of misconduct involving weapons in the Fifth degree if the
person
(1) knowingly possesses a deadly weapon, other than an ordinary pocket knife or a
defensive weapon, that is concealed on the persen;
(2) knowingly possesses aloaded firearm on the person in any place where intoxicating
liquor is sold for consumption on the premises;
(3) being an unemancipated minor under 16 years of age, possesses a firearm without the
consent of aparent or guardian of the minor;
(4) knowingly possessed afirearm within the grounds of or on the parking lot
immediately adjacent to a center, other than a private residence, licensed under AS
47.33 or AS 47.35 or recognized by the federal government for the care of children;
[OR]
(5) possesses or transports a switchblade or a gravity knife: or
(6) knowingly pos'-c. a afirearm in
(Ala courthouse or a courtroom of this state unless the person is a judge or has
been authorized to possess afirearm by ajudge presiding at that courthouse or

courtroom:



IB) a building housing only state offices, unless authorized in writing bv the
commissioner of administration for purposes of public safety:

(C) an office of the state that is not located in a building described in IB") of this
subsection, unless authorized in writing bv the commissioner of
administration for purposes of public safety:

CD) a facility providing services to victims of domestic violence or sexual assault;

IE) alaw enforcement or correctional facility;

>F) a vessel of the Alaska Marine Highway System except when stored unloaded

in a locked vehicle or when being delivered to the purser; or

(G) a school bus.

Renumber following sections accordingly.
Page 3, Jine 16:
Delete “and (4)”

Insert *“ (4) and (6)”
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SENATE FINANCE
COMMITTEE

Amendment Number:— —
Bill Number:  Sill!

AU VMnU ITMT ) -
AMENDMEN-T sponsonlliEZzZz Date: ™ "" 11
Logged In By:
TO: CSSB 141 (FIN) BY: Senator Phillips

(work draft version X)

Insert new bill sections to read:

Sec. 3. AS 11.61.210(a) is amended by adding a new paragraph to

read:

(9) knowingly possesses a firearm within a courthouse of this
state, unless otherwise authorized by court rule; in this paragraph,

"courthouse" means

A) a building housing only courtroom”, court offices, and
( g g y

other justice-related agencies, or

(B) courtrooms or court offices that are not located in a

building described in (A) of this paragraph.

Sec. 4. AS 11.61.210(c) is amended to read:

(c) The provisions of (a)(7) and (a)f91 of this section do not
apply to a peace officer wivhin the scope and authority of the

officer's employment.

Renumber following sections accordingly.
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SENATE FINANCE

COMMITTEE
Amendment Number:._ 2
AMENDMENT QITaiWI Number: ili |
Sen
TO: CSSB 141 () I T
Insert new bill sections to read:
Sec. . AS 11.61.210(a) is amended by adding a new paragraph to read:
(9) knowingly possesses afirearm within a courthouse of this 3tate,

unless otherwise authorized by court rule; in this paragraph, "courthouse"

means
(A) a building housing only courtrooms, court offices, and other

justice-related agencies, or

B courtrooms or court offices that are not located in a building

described in (A) of this paragraph.

Sec. . AS 11.61.210(c) is amended to read:
(© The provisions of (a)(7) and (a)(9) of this section do not apply to
a peace officer acting within the scope and authority of the officer's

employment.

EXPLANATION: This amends AS 11.61.210 (the statute which restricts possession
of firearms on school property, among other things) to make it a class A misdemeanor
to knowingly possess afirearm in acourthouse, except for peace officers acting within
the scope of their employment. "Courthouse" is defined as either of the following:

1. A building which houses only court functions and otherjustice-rotated agencies
(such as the Nesbet Courthouse in Anchorage, which houses court functions as well
as an ASAP office and an APD warrants office).

2. The courtrooms or court offices which are contained in a building that does not
meet the definition set forth above (such as the court space leased in a private
building in Barrow whlcn also houses tenants who are not justice-related government
agencies).

The supreme court would be authorized to establish exceptions by court rule. This is
necessary to allow, for example, firearms to be brought into courthouses for use as
evidence or for rrmed security guards to pick up cash received by the court system.

TOTAL P.02
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Apr--18-97 OS:57A
SENATE FINANCE ffijfl/y 'L ¢,

COMMITTEE , q/3
Amendment Number: ' 0-LSO7»ft\x.I -
Bill Number: <uckhaupt
Sponsor:. DatEijLH ‘W 4/18/97

Logged In By: 4PI

r
AMENDMENT

OFHF.RED IN THE SENATE BY SENATOR PHILLIPS
TO: CSSB 141( ) ("X" Version, Draft, Dated 4/17/97)

Page 7, Jincs 17 - 18
Delete all material and insert:
"(@) A permittee may not possess a concealed handgun
2 () within a residence, oilier than the permittee's residence, unless the

W N

5 permittee has first obtained theexpress permission of an adult residing there lo bring
6 a concealed handgun within theresidence; and

7 () anywhere a person is prohibited from possessing a handgun under
8 state or federal law."

9 Pago 8, lines 6-7.

10 Delete "18.65.755(h), and 18.65.755(c)”
1 Insert "and 18.65.755(h)"



