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SENATE FINANCE COMMITTED REPORT . '
R h r O h i l D C l  O

SFC ______
FURTHER: ■

DATE TURNED
IN TO OFFICE: 5 - 1 7 - 7 7 _______

Finance Committee considered SENATE BILL NO. 41

“An Act re.jting to environmental audits and health and safety audits to determine compliance with 
certain laws, permits, and regulations.”

and recommends:

[ X  be rep laced  with 

[ ] adopt previous

CS

cs
I ] attached amendment(s)

[ ] adopt Letter o f Intent by 

[ ] further referral to th e ___

Committee

Committee

[
S en a te  Bill:

*"] same title
( r l / y  ) [ j new title

H ouse Bill:
_(_________ ) [ ] same title

[ ] technical change 
[ ] new: SCR"____

Department Date Zero Fiscal Department Date Zero Fiscal

0 e«r. La .,) J/nfa Xr ■ j
* h h i XI

Ccorr S\isle*r (-fWwtsnv,',^ 5/nhj XI v >

[ ] APPROPRIATION -  no fiscal note ^include fiscal notes accompanying Governor’s bill
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R e v is io n  D a t e :  _____________________
Title:

.

FISCAL NOTE

■

■ K .:.'. : f a n
SFC  3  - m - *n

BILL NO. CSSB 41 (FIN)

. . . r e l a t i n g  t o  e n v i r o n m e n t a l  a u d i t s  t o  d e t e r m i n e  
c o m p l i a n c e  w i t h  c e r t a i n  l a w s ,  p e r m i t s . . . ________________________________

D e p t .  A f f e c t e d :  
"BRU: _
C o m p o n e n t :

D e p a r t m e n t  o f  L a w
Civil D iv is io n
E n v i r o n m e n ta l  L a w

S p o n s o r :
R e q u e s t e r :

S e n a t o r  L e m a n
S e n a t e  F i n a n c e  C o m m i t t e e

E xpend itu res/R evenues

C O M P O N E N T  SE R IA L  N O .  

(T housands of Dollars)

2 0 9 2

O P E R A T IN G  E X P E N D IT U R E S FY 9 8 FY 9 9 FY 0 0 FY 0 1 FY 0 2 FY 0 3
P E R S O N A L  S E R V IC E S
T R A V E L
C O N T R A C T U A L
S U P P L IE S
E Q U IP M E N T
L A N D  & S T R U C T U R E S
G R A N T S ,  C L A IM S
M IS C E L L A N E O U S

7 1 . 7 7 1 . 7 7 1 . 7 3 5 . 9 3 5 . 9 3 5 . 9
4 . 3 4 . 3 4 . 3 2 . 1 2 . 1 2 . 1

4 4 . 0 4 4 . 0 4 4 . 0 2 5 . 3 2 5 . 3 2 5 . 3
1 . 4 1 . 4 1 . 4 0 . 7 0 . 7 0 . 7

T O T A L  O P E R A T IN G 1 2 1 . 3 1 2 1 . 3 1 2 1 . 3 6 4 . 0 6 4 . 0 6 4 . 0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l la r s )
1 0 0 2  F e d e r a l  R e c e i p t s
1 0 0 3  G F M a t c h
1 0 0 4  G F 1 2 1  .w 1 2 1 . 3 1 2 1 . 3 6 4 . 0 6 4 . 0 6 4 . 0
1 0 0 5  G F /P r o g r a m  R e c e i p t s
1 0 0 6  G F /M H T IA
O t h e r
T O T A L 1 2 1 . 3 1 2 1 . 3 1 2 1 . 3 6 4 . 0 6 4 . 0 6 4 . 0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 7 )  c o s t : % 0.0

P O S IT IO N S
FULL-TIME 0 0 0 0 0 0
PA R T -T IM E
T E M P O R A R Y

A N A L Y S IS : ( A t t a c h  a  s e p a r a t e  p a g e  if n e c e s s a r y )

This bill creates a new eviden tia ry priv ilege tha t allows environmental audits to be kep t con fiden tia l in c iv il and 
adm in is tra tive (no t crim inal) cases. It also grants immunity from civil and adm in is tra tive penalties fo r people 
w ho vo lun ta rily d isc lose a vio la tion o f an environmental law or who disclose in fo rm a tion tha t leads to the 
disclosure o f a v io la tion o f an environm enta l law . "Environmental law " is defined to include federal, sta te , and 
municipa l laws and is to be broad ly construed .

A ud it Privilege. To be priv ileged, the audits m ust be vo luntary, confidentia l, in te rna l, and re trospective . 
In fo rm a tion required to be reported under a law , perm it, con trac t or lease, or in fo rm a tion gathered independently 
o f the audit are no t covered. In add ition, if the state can prove tha t one o f the b ill's exceptions apply, then a 
cou rt may require d isc losure .

Imm un ity . A person w ho vo lun ta rily discloses a vio lation o f an environmenta l law , or who discloses in fo rm ation
___________________________________________  —L--------------------------------J -

J o a n  K a s s o n  ' l f ) rP r e p a r e d  b y :  
D iv is ion : A d m i n i s t r a t i v e - S e r v i c e s  D iv is io n

A p p r o v e d  b y  C o m m i s s i o n e r :  
A g e n c y :  ___________

B r u c e  M . B o te lh o . A t t o r n e y  G e n e r a r

P h o n e :
D a t e :

D a t e :

4 6 5 - 5 3 7 0
3 / 1 7 / 9 7

3 / 1 7 / 9 7
D e p a r t m e n t  o f  L aw

P R E P A R E R  T O  PR O V ID E  ALL DISTRIBUTION C O P IE S  T O  G O V E R N O R 'S  L E G ISL A T IV E  OFFICE 
For further d is tr ibution information, call the  G overnor 's  Legislative Office
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ANALYSIS CONTINUATION :

tha t leads to the d iscovery o f a vio la tion , wou ld be immune from adm in is tra tive or civil penalties. The vio la tion 
m ust be corrected w ith in 90 days, or pursuan t to a compliance agreement tha t a llow s fo r correction w ith in a 
reasonable tim e, fo r imm un ity to apply. Imm un ity is no t available fo r vio la tions tha t resu lt in substantia l 
personal in ju ry on site , or substantia l personal, property , or environmenta l in ju ry o ffs ite . The term 
"subs tan tia l" is no t defined. This bill a l'ow s fo r the m itiga tion o f penalties fo r people who do no t qua lify fo r 
immun ity .

It is no t possib le to accura te ly quan tify the increased costs to litiga te the audit priv ilege and immun ity 
provis ions in th is bill, in part because o f the unce rta in ty about the types o f proceedings to wh ich the provis ions 
wou ld apply. Nevertheless, w e have iden tified w ha t we believe to be the m in imum responsib le level o f 
resources necessary to contend w ith the antic ipa ted assertions o f priv ilege and imm un ity . These are the 
equiva lent o f tw o -th ird s o f a fu ll-tim e a tto rney , and contractua l fund ing fo r expert w itnesses during the firs t 
three years o f im p lem enta tion . Once precedents are established, we expect these costs to be reduced.

General Legal Issues Resulting in Fiscal Im pact

This is a new area o f law , and there w ill be litiga tion and appeals related to the new privilege. An agency may 
have to defend the exercise o f leg itim ate regu la to ry func tions against a claim th a t the agency is im properly 
using ir iv ile g e d (confidentia l) in fo rm a tion . Because the bill provides fo r some exceptions, there w ill also be 
litiga tion over w ha t exceptions apply.

We also antic ipa te th a t add itiona l legal assistance w ill be required fo r the a ffected agencies to negotia te , d ra ft 
and rev iew perm its , con trac ts , leases, regu la tions and other documents to ensure tha t adequate compliance 
in fo rm ation is being gathered and mainta ined to meet the sta te 's regu la to ry and proprie tary responsib ilities .
The agencies w ill also require advice about w ha t in fo rm a tion is privileged and abou t public records 
requirements.

Section 2 o f the bill in AS 09 .2 5 .4 6 0 (a ), deletes language tha t wou ld have allowed the sta te to obtain 
ob jective fac ts even if they were conta ined in se lf aud its. This change w ill resu lt in a fiscal im pact on the 
departm ent due to the necessity fo r expert w itnesses to gather and analyze fac tua l in fo rm ation . A llow ing 
objective fac ts to be w ithhe ld under the priv ilege w ill grea tly complica te all cases invo lv ing se lf audits, and is a 
dramatic departure from  cu rren t law . The Finance CS did remove language concern ing the s ta te 's ab ility to 
obta in aud it in fo rm a tion in pipeline ta r if f cases. This change w ill decrease the depa rtm en t's cos t estim ate by 
$75 ,000 .

Agency-Specific Issues Resulting in Fiscal Im pact

We have iden tified be low some o f the antic ipa ted im pacts on specific departm ents tha t lead us to conclude 
tha t our estim ate o f a tto rney resources is conserva tive . We noted in our orig inal fisca l note on SB 41 tha t 
many o f these im pacts could be m itiga ted by lim iting the number o f departmenta l programs th a t are either 
exp lic itly or im p lic itly covered by the bill. W ith the elim ination o f the health and safe ty provis ions from SB 41 , 
the depa rtm en t's cos t pro jections have declined by approxim ate ly one-th ird ; however, o ther provis ions referring 
to regu la to ry agencies remain ambiguous.
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ANALYSIS CONTINUATION :

Department o f Environmenta l Conservation

The bill could im pact sta te -run programs in DEC tha t require federal approval, fo r instance Drinking Water and 
A ir Quality. P ro tecting the -s ta te 's prim acy in these programs w ill require increased atto rney tim e. We w ill 
propose amendments to m itiga te the im pact (wh ich stems from both the privilege and immun ity sections o f the 
bill).

O ther Agencies (DNR. DOTPF, A laska Oil and Gas Conservation Commission)

The bill could jeopardize federal approval o f programs like the AOGCC 's Underground Injection Contro l program 
(the UIC program in Texas has been threatened because o f tha t s ta te ’s aud it law ). Protecting the sta te 's in te rest ■ 
by retaining prim acy in th is program w ill require increased a tto rney tim e. Any agency involved in pro tec ting the 
s ta te 's in terest in con tam ina ted sites cases require additional a tto rney and outs ide expert tim e.

SUMMARY OF COSTS

The fu ll-tim e equ iva len t cos t estim ate is based on the depa rtm en t's standard a tto rney cost schedule ($127 ,000 ) 
and includes clerical suppo rt, communica tions, space, supplies, data processing, and other normal overhead 
expenses. Case spec ific trave l and expert w itness costs are included separate ly.

: STATE OF ALASKA BILL NO. CSSB 41 (FIN)
1997 LEGISLATIVE SESSION

FY98 - FYOO
Approx im ate ly 973 hours @ $B7/hour (2 /3 FTE attorney) $84 .7
D irect case trave l $3 .3
Expert w itnesses $33.3

Total Costs $121 .3

FY01 - FY03
Approxim ate ly 487 hours @ $87 /hou r $42 .4
D irect case travel $1.7
Expert w itnesses $20 .0

Total Costs $64 .0

Page 3 of 3



ST *vTE O F ALASKA
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R evision D ate :

FISCAL NOTE r N o .

Bill Version: C S S R  4 l  f S u I>)

(S) Publish Date: i 3 - / ¥ ~ V 7
Dept. A ffected :____________Departm ent of Law

T itle : ...re la t in g  to env ironm enta l a ud its  to  determ ine BRU: C iv il D iv is io n
com p lia nce  w ith  ce rta in  law s , perm its ... Com ponent: Env ironm enta l Law
Sponsor: S ena to r Lem an
Requester: S ena te  Jud ic ia ry  C om m ittee COM PONENT SER IAL NO . 2092

Expenditures/Revenues (Thousands of Dollars)
OPERATING  EXPEN D ITU RES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03

PERSONAL S ER V IC ES 71.7 71.7 71.7 35.9 35.9 35.9
TRAVEL 4.3 4.3 4.3 2.1 2.1 2.1
CO N TR A CTU A L 119.0 119.0 119.0 100.3 100.3 100.3
SUPPLIES 1.4 1.4 1.4 0.7 0.7 0.7
EQU IPM ENT
LAND & S TRU CTU R ES
G RANTS , C LA IM S
M ISCELLANEOUS
TOTAL  OPERAT ING 196.3 196.3 196.3 139.0 139.0 139.0

1 CAP ITAL EXPEND ITURES I _ I

ICHANGE  IN R EVENUES  ( ) 1 1 1 1 1 1

FUND SOU RCE (Thousands o f Dollars)
1002 Federa l Receipts
1003 GF M a tch
lO O ^ G F 196.3 196.3 196.3 139.0 139.0 139.0
1005 GF/Program Receipts
1006 GF/MHT1A
Other
TOTAL 196.3 196.3 196.3 139.0 139.0 139.0

Estimate of any currant year (FY97) cost: * 0.0

POS IT IONS
FULL-TIME
PART-TIME
TEM PORARY

ANALYSIS: (Attach a separate page if necessary)

This bill creates a new evidentiary privilege that allows environmental audits to be kept confidential in civil and 
administrative (not criminal) cases. It also grants immunity from civil and administrative penalties for people 
who voluntarily disclose a violation of an environmental law or who disclose information that leads to the 
disclosure of a violation of an environmental law. "Environmental law" is defined to include federal, state, and 
municipal laws and is to be broadly construed.

Audit Privilege. To be privileged, the audits must be voluntary, confidential, internal, and retrospective. 
Information required to be reported under a law, permit, contract or lease, or information gathered independently 
of the audit are nut covered. In addition, if the state can prove that one of the bill's exceptions apply, then a 
court may require disclosure.

immunity. A person who voluntarily disclose^ a violation of an environmental law, or who discloses Information

Prepared by: Joan Kasson
Division:

Approved by Commissioner:
Agency:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFiCE
For fu'thar distribution Information, call tha Govarnor'a Lagis lctivs O fflca

(Rav 10/86) 87flsno.sda/DBR Paga 1 of 3
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ANALYSIS CONTINUATION:

that leads to the discovery of a violation, would be immune from administrative or civil penalties. The violation 
must be corrected within 90 days, or pursuant to a compliance agreement that allows for correction within a 
reasonable time, for immunity to apply. Immunity is not available for violations that result in substantial 
personal injury on site, or substantial personal, property, or environmental injury offsite. The term 
"substantial" is not defined. This bill allows for the mitigation of penalties for people who do not qualify for 
immunity.

It is not possible to accurately quantify the increased costs to litigate the audit privilege and immunity 
provisions in this bill, in part because of the uncertainty abcut the types of proceedings to which the pro visions 
would apply. Nevertheless, we have identified what we believe to be the minimum responsible level of 
resources necessary to contend with the anticipated assertions of privilege and immunity. These are the 
equivalent of two-thirds of a full-time attorney, and contractual funding for expert witnesses during the first 
three years of implementation. Once precedents are established, we expect these costs to be reduced.

General Legal Issues Resulting in Fiscal Impact

This is a new area of law, and there will be litigation and appeals related to the new privilege. An agency may 
have to defend the exercise of legitimate regulatory functions against a claim that the agency is improperly 
using privileged (confidential) information. Because the bill provides for some exceptions, there will also be 
litigation over what exceptions apply.

We also anticipate that additional legal assistance will be required for the affected agencies to negotiate, draft 
and review permits, contracts, leases, regulations and other documents to ensure that adequate compliance 
information is being gathered and maintained to meet the state's regulatory and proprietary responsibilities.
The agencies will also require advice about what information is privileged and about public records 
requirements.

Agency-Specific Issues Resulting in Fiscal Impact

We have identified below some of the anticipated impacts on specific departments that lead us to conclude 
that our estimate of attorney resources is conservative. We notea in our original fiscal note on SB 41 that 
many of these impacts could be mitigated by limiting the number of departmental programs that are either 
explicitly or implicitly covered by the bill. With the elimination of the health and safety provisions from SB 41, 
the department's cost projections have declined by approximately one-third; however, other provisions referring 
to regulatory agencies remain ambiguous.

The Judiciary Committee Substitute amends Section 2  of the bill in AS 09.25.460(a), by deleting language that 
would have allowed the state to obtain objective facts even if they were contained in self audits, and in (b) by 
amending language that would have assured the state the right to obtain all audit information in pipeline tariff 
cases. These changes will result in a fiscal impact on the department, and specifically will require more expert 
witness time to assist us In tariff cases. Allowing objective facts to be withheld under the> privilege will 
greatly complicate all cases involving self audits, and Is a dramatic departure from current law. The new 
language on tariff cases creates further confusion over what information would be deemed "necessary to 
determine rates, tariffs, fares, or charges." The two sections In conjunction with each other will require 
additional expert witness time to determine if information in self audits is privileged or covered by an exception.

. STATE OF ALASKA BILL NO.
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ANALYSIS CONTINUATION:

If information that could impact the tariff appears to have bec;i withheld under the privilege it could cost the state 
millions to reconstruct the facts involved. For example, in the 1995 pipeline tariff case, one critical self audit 
cost the oil carriers $9.8 million.

Department of Environmental Conservation

The bill could impact state-run programs in DEC that require federal approval, for instance Drinking Water and 
Air Quality. Protecting the state's primacy in these programs wili require increased attorney tim9. We will 
propose amendments to mitigate the impact (which stems from both the privilege and immunity sections of the

Other Agencies (DNR. DQTPF, Alaska Qi? and Gas Conservation Commission)

The bill could jeopardize federal approval of programs like the AOGCC’s Underground Injection Control program 
(the UIC program in Texas has been threatened becauta of that state's audit law). Protecting the state's interest 
by retaining primacy in this program wili require increased attorney time. Any agency involved in protecting the 
state’s interest in contaminated sites cases require additional attorney and outside expert time.

Many audits are performed on the Trans-Alaska Pipeline. This bill will require additional time for DNR and the 
Joint Pipeline Office to determine if information in these audits is privileged or covered by an exception.

SUMMARY OF COSTS

The full-time equivalent cost estimate is based on the department's standard attorney cost schedule ($127,000) 
and includes clerical support, communications, space, supplier, data processing, and other normal overhead 
expenses. Case specific travel and expert witness costs are included separately.

bill).

Em -.EY SQ
Approximately 973 hours @ $87/hour (2/3 FTE attorney) $84.7

$3.3
$108.3

Direct case travel 
Expert witnesses

Total Costs $198.3

FY011 rY?2
Approximately 487 hours @ $ 87/hour $42.4

$1.7
$95.0

Direct case travel 
Expert witnesses

Total Costs $139.0
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ANALYS IS CONTINUATION -

Imm un ity . A person w ho vo lun ta rily discloses a v io la tion o f an environmenta l or health and safe ty law , or who 
discloses in fo rm a tion tha t leads to the d iscove ry o f a v io la tion , w ou ld be immune from adm in istra tive or civ il 
pena lties. The v io la tion m us t be corrected w ith in 90 days, or pursuan t to a compliance agreement th a t a llows 
fo r co rrec tion w ith in a reasonable time, fo r im m un ity to app ly . Imm un ity is not availaole fo r vio la tin ris tha t 
resu lt in substan tia l personal in ju ry on site , or substan tia l personal, property , or environmenta l h ’u ry o ffs ite . 
The te rm  "subs tan tia l" is no t defined. This bill a llow s fo r the m itiga tion o f penalties fo r people w>,o do no t 
qua lify fo r im m un ity .

I t is no t possib le to accu ra te ly quan tify the increased cos ts to litiga te the audit privilege and immL nity 
prov is ions in th is bill, in pa rt because o f the unce rta in ty about the types o f proceedings to which 1 le provis ions 
wou ld apply. Neverthe less, w e have iden tified w ha t w e believe to be the m inimum responsible lev<_' o f 
resources necessary to  con tend w ith the antic ipa ted assertions o f privilege and immun ity . These are the 
equ iva len t o f one fu ll- tim e a tto rney and con trac tua l fo r expe rt w itnesses during the firs t three years o f 
im p lem en ta tion . Once precedents are estab lished, we expec t these costs to be reduced.

General Legal Issues Resulting in Fiscal Impact

This is a new area o f law , and there w ill be litiga tion and appeals related to the new privilege. An agency may 
have to defend the exercise o f legitim ate re g u la to r / fun c tio n s aga inst a claim tha t the agency is im properly 
using priv ileged (con fiden tia l) in fo rm a tion . Because the bill prov ides fo r some exceptions, there w ill also be 
litiga tion over w ha t excep tions apply.

We also an tic ipa te th a t add itiona l legal assistance w ill be required fo r the affected agencies to negotia te , d ra ft 
and rev iew perm its , con tra c ts , leases, regu la tions and othe r docum ents to ensure th a t adequate compliance 
in fo rm a tion is being gathered and maintained to meet the s ta te 's regu la to ry and proprie ta ry responsib ilities.
The agencies w ill also require advice about v /ha t in fo rm a tion is privileged and about public records 
requ irements.

A gency-Specific Issues Resulting in Fiscal Im pact

We have iden tified be low some o f the antic ipa ted im pacts on specific departments th a t lead us to conclude 
th a t our estim ate o f a tto rney resources is conserva tive . We no te tha t many o f these im pacts can be m itiga ted 
by lim iting the num ber o f departm enta l programs tha t are e ither exp lic itly or im p lic itly covered by the bill. We 
wou ld be pleased to fu rn ish appropriate am endato ry language.

Departm en t o f Environmenta l Conservation

The bill could im pac t sta te -run programs in DEC tha t require federal approval, for instance Drinking Water and 
A ir Quality . P ro tecting the s ta te 's primacy in these programs w iil reouire increased auorney tim e. We w ill 
propose amendments to m itiga te the im pact (w h ich stems from  both the privilege end immun ity sections o f the 
bill).

Departm en t o f Labor

In add ition to the general concerns discussed above, the th rea t o f the federal government to w ith d raw  the 
s ta te 's exclus ive sa fe ty and health inspection and en fo rcem en t ju risd ic tion (18(e)) w ill require
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a tto rn e y tim e to p ro tec t the in terests o f the sta te and of A laskan worke rs and businesses.

D epa rtm en t o f Health and Social Services

A tto rn e y tim e w ill be required to deal w ith the potentia l ev iden tia ry d ispu tes in cases invo lv ing health care 
licens ing and ce rtifica tion , provider fraud , and Medicaid rate se tting .

O the r Agencies (DNR. DOTPF. A laska Oil and Gas Conservation Comm ission)

The bill could jeopardize federr', approval o f programs like the AOGCC 's Underground In jection Contro l program 
(the UIC program in Texas has been threatened because o f th a t s ta te 's aud it law ). Protecting the s ta te 's in te res t 
by re ta in ing primacy in th is program w ill require increased a tto rney tim e. Any agency involved in p ro te c ting the 
s ta te 's in te res t in contam inated sites cases require additional a tto rne y and outs ide expert tim e.

M any audits are performed on the Trans-A laska Pipeline. This bill w ill require additiona l tim e fo r DNR and the 
Jo in t Pipeline O ffice to determ ine if in fo rm a tion in these audits is priv ileged or covered by an excep tion .

3 UMMARY OF COSTS

The fu ll- tim e equiva len t cos t estim ate is based on the depa rtm en t’s standard a tto rney cos t schedule ($ 1 2 7 ,0 0 0 ) 
and includes clerical support, commun ica tions , space, supplies, data processing , and other normal overhead 
expenses. Case specific trave l, one tim e equipm ent purchases, and expe rt w itness costs are included 
separate V-

FY98 - FYOO 
1 FTE a tto rney 
D irec t case trave l 
One-tim e equipm ent (FY98 only)
Expert w itnesses 

Tota l Costs

FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 41 (L&C)
1 9 9 7  LEGISLATIVE SESSION

FY01 - FY03
1/2  FTE a tto rney $63 .5
D irec t case trave l $2.5
Expert w itnesses $30 .0

Tota l Costs $96 .0

$127 .0
$5.0
$6 .5

$50 .0
$188 .5
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Alaska Court System
Fiscal Analysis 
CSSB 41 (FIN)

CSSB 41 (FIN) creates a privilege from disclosure and use in evidence for information 
contained in an environmental audit in certain civil actions or administrative 
proceedings. If a person or entity asserts the privilege, the opposing party would 
need to request an in-camera review of the information, in order to determine if the 
information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in-camera review is 
requested will require large amounts of time for pretrial proceedings. According to the 
Department of Law, the privilege could be litigated in approximately three to six cases 
involving contaminated property each year. These are complex cases in which an 
environmental audit was probably performed. Law estimates that it will take an 
average of 50 hours to litigate the privilege issue in those contamination cases in 
which a privilege is asserted. Contaminated property cases are but one example; the 
privilege can be expected to be claimed in a handful of contested DEC permit cases, 
as well as in other cases. Law has also advised that in some cases, the court system 
will need to retain scientific and technical experts to assist in evaluating audit reports.

Due to the complexity of the legislation and the ambiguity of several of its provisions, 
Law anticipates substantial litigation and appeals resulting from passage of CSSB 41 
(FIN), particularly regarding the privilege. It has also indicated a need for additional 
attorney resources to handle the state involvement in the litigation and appeals. Note, 
however, that many privilege cases not involving the state will also be litigated, such 
as cases in which the plaintiff is a private citizen, an environmental organization, or 
a municipality. Accordingly, the court system will actually see far more cases vhan 
the cases which impact Law and DEC This fiscal note reflects contractual costs for 
a discovery master to handle the in-camera review of documents, as well as the 
greater clerical costs associated with cases involving extremely large amounts of 
documents. It does not reflect costs for increased litigation and appeals resulting 
from the complexity and ambiguity of the bill.
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Alaska Court System 
Fiscal Analysis 
CSSB 41 (JUD)

CSSB 41 (JUD) creates a privilege from disclosure and use in evidence for information 
contained in an environmental audit in certain civil actions or administrative 
proceedings. If a person or entity asserts the privilege, the opposing party would 
need to request an in-camera review of the information, in order to determine if the 
information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in-camera review is 
requested will require large amounts of time for pretrial proceedings. According to the 
Department of L3W, the privilege could be litigated in approximately three to six cases 
involving contaminated property each year. These are complex cases in which an 
environmental audit was probably performed. Law estimates that it wili take an 
average of 50 hours to litigate the privilege issue in those contamination cases in 
which a privilege is asserted. Contaminated property cases are but one example; the 
privilege can be expected to be claimed in a handful of contested DEC permit cases, 
as well as other cases such as pipeline tariff cases. The latter, in particular, can be 
expected to generate massive amounts of technical documentation for review. Law 
has also advised that in some cases, the court system will need to retain scientific and 
technical experts to assist in evaluating audit reports.

Due to the complexity of the legislation and the ambiguity of several of its provisions, 
Law anticipates substantial litigation and appeals resulting from passage of CSSB 41 
(JUD), particularly regarding the privilege. It has also indica^d a need for additional 
attorney resources to handle the state involvement in the litigation and appeals. Note, 
however, that many privilege cases not involving the state will also be litigated, such 
as cases in which the plaintiff is a private citizen, an environmental organization, or 
a municipality. Accordingly, the court system will actually see far more cases than 
the cases which impact Law and DEC. This fiscal note reflects contractual costs for 
a discovery master to handle the in-camera review of documents, as well as the 
greater clerical costs associated with cases involving extremely large amounts of 
documents. It does not reflect costs for increased litigation and appeals resulting 
from the complexity and ambiguity of the bill.
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Alaska Court System 
EssaLAnalYfite
CSSB 41 (JjJD)

I
I '

03/11/97 08:07 019072018292 ADMIN ACCOUNTING

'

0 0 0 2

Personal Services 

Position

Records Clerk, range 10A, Anchorage, PPT, 3 months $6,315

Benefits 

$1,627

Total

$7,942

Contractual

Discovery master for 500 hours at $75 an hour.

Fees of experts to assist discovery master in technical and scientific matters

Total Contractual

37,500

2,500

40,000

Total Estimated Cost $47,942
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FISCAL NOTE BiNvlL;
STATE OF ALASKA (S) Publish
1997 LEGISLATIVE SESSION
Revision Dale:___________ ‘_____________________________ Dept. Affected: Alaska Court System
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P E °  JN AL SER VIC ES 7.9 7.9 7.9 7.9 7.9 7.9
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EQUIPMENT • '
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GRANTS A CLAIMS
MISCELLANEOUS
TOTAL OPERATING 4 7 .9  | 47 .9 47.9 47.9 47.9 4 7 .9
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TOTAL 4 7 .9 47 .9 47.9 47.9 47 .9 47 .9
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Full-Tim e
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T em p o rary • .
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Alaska Court System 
Fiscal Analysis 
CSSB 41 (L&C)

CSSB 41 (L&C) creates a privilege from disclosure and use in evidence for information 
contained in an environmental audit in certain civil actions or administrative 
proceedings. If a person or entity asserts the privilege, the opposing party would 
need to request an in-camera review of the information, in order to determine if the 
information is not privileged and must be disclosed. . . .

An in-camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in-camera review is 
requested wili require large amounts of time for pretrial proceedings. According to the 
Department of Law, the privilege could be litigated in approximately three to six cases 
involving contaminated property each year. These are complex cases in which an 
environmental audit was probably performed. Law estimates that it will take an 
average of 50 hours to litigate the privilege, issue in those contamination cases in 
which a privilege is asserted. Contaminated property cases are but one example; the 
privilege can be expected to be claimed in a handful of contested DEC permit cases, 
as well as potentially large number of cases involving OSHA and DHSS. In addition, 
due to the complexity of the legislation and the ambiguity of several of its provisions, 
Law anticipates substantial litigation and appeals, particularly regarding the privilege. 
Law has also advised that in some cases, the court system will need to retain 
scientific and technical experts to assist in evaluating audit reports.

The Department of Law has estimated a need for one additional /attorney to handle 
the increased litigation and appeals resulting from passage of CSSB 41 (L&C), about 
half of which will result from the creation of the privilege. Note'that many privilege 
cases not involving state agencies will also be litigated, such as cases in which the 
plaintiff is a private citizen or a municipality. Accordingly, the court system will see 
far more cases than the cases which involve Law, DEC, and other state entities such 
as OSHA and DHSS. This fiscal note reflects contractual costs for a discovery master 
to handle the in-camera review of documents, as well as the greater clerical costs 
associated with cases involving extremely large amounts of documents.



' • v*v-. 
«'

Alaska Court System 
Fiscal Analysis 
SB 41
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°ersonal Services 

Position

Records Clerk, range 10A, Anchorage, PPT, 3 months

Salary

$6,315

Benefits

$1,627

Total

57,942

Contractual

discovery master for 500 hours at $75 an hour.

:ees of experts to assist discovery master In technical and scientific matters

Total Contractual

37,500

2,500

40,000

Total Estimated Cost $47,942
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(S) Publish Date: 3  13

Dept. A ffected: H ealth  and Socia l Services 
Title: Relating to environmental audits to determ ine com pliance BRU: M edical Assistance__________

with certain laws, perm its, and regulations. Component: M ed ica id  Facilities
Sponsor: Lem an COMPONENT SERIAL NO . 2 30

Requestor: Senate Jud iciary Sec also (SN#):

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 98 F Y 99 FYOO FY 01 F Y 0 2 F Y 03
PERSONAL SERVICES . i
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 .0 0 . 0 0 .0 0 . 0 0 . 0 0 . 0
I

ICAPITAL EXPENDITURES i l l  ! 1 ~i

CHANGES IN REVENUES ( ) 1

FUND SO URCE (Thousands of Dollars)
1 0 0 2  Federal Receipts
1 0 0 3  GF Match
1 0 0 4  GF -
100 5  GF/Program Receipts
10 3 7  GF/Mental Health
Other (please specify)

TOTAL 0 .0 0 . 0 0 .0 0 . 0 0 . 0 0 . 0

PO SIT IONS :
FULL-TIME
PART-TIME
TEMPORARY

Eetlmate of any current year (FY97) coat: 6 0 . 0

A N A LYS IS : (A tta ch  a s e p a ru e  page if n e ce ssa ry )

Tha Jud iciary C om m ittee  Substitu te for SB 41 e lim inates any reference to hea lth and safety or the  D epartm en t of Hea lth and 
Socia l Sorv ices , so there is no longer any potentia l Im pact on the M ed ica id  Program.

/>’
Prepared by:

D iv is ion:

Approved by Com m las ioner: 
Agency:

Nancy Weller
Medici fence ̂  /

Phone: 465-3385 
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

Re\ >ion Dace:

FISCAL NOTE No. ' J

Bill Version: (LQ £ & * "! /  0 - ^
(S) Publish Data: <3 j  IzM 'Z

Dept. A ffected :  Health and Socia l Services___________________________
Title: Relating to environmental audits and BRU: M edica l Assistance

health and safety audi C o m ponen t :  M ed .ca id  Facilities
Sponsor: Lem an

Requestor:  Senate L a b o r  and Com m erce

E x p e n d i tu r e s /R e v e n u e s :

COMPONENT SERIAL NO. 230

Sec also (SN#): 229

(Thousands of Dollars)
OPERATING FY 98 FY S9 FYOO FY01 F Y 0 2 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS !

TOTAL OPERATING I 1

| CAPITAL EXPENDITURE?"

CHANGES IN REVENUES

FUND SO URCE (Thousands of Dollars)
1002  Federal Receipts
1003 GF Match
1004  GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (please specify)

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of any  curren t  y ear  (FY97) cost :

ANALYSIS: ( A t t a c n  a  s e p a r a t e  p a g e  if n e c e s s a r y ) ______________________________________________________ ____________
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p ro tec t io n  o f  t h e  h e a l t h  a n d  s a f e t y  o f  A la sk a n  r e s i d e n t s  in r e ce iv in g  h e a l th  c a r e .  T h e  D e p a r t m e n t  o f  H ea l th  a n d  S o c ia l  S e r v i c e s  
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th e  bill.
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Bill Analysis for SB 41

The language in SB 41 is very broad in granting immunity from administrative or civil penalties for self 
disclosed violations o f  laws. The language would appear to limit the ability o f  the DMA in imposing 
and enforcing provider sanctions; at the very least, it would raise the level o f  the state’s requirements in 
proving intent to commit fraud on the part o f  the provider. Additionally, this bill could require extensive 
intervention by the state's attorneys in the event *hat the DMA notifies a provider o f intent to sanction a 
provider under the provisions o f  Article 11 o f 7 AAC. The state is required by federal law to have a 
system o f provider sanctions in place for Medicaid, as well as exclude any provider from Medicaid 
participation who has been so excluded by other federal programs, and notify our federal counterparts o f 
actions against providers.

The Health Facility Licensing and Certification (HFL&C) section o f  the division, operates under both 
state and federal laws and regulations to certify health facilities as meeting quality standards required for 
participation in the Medicare and M edicaid Programs, and state licensing standards. These functions are 
accomplished by unannounced on-site visits to facilities for the purposes o f  observation o f care, review 
o f medical records, all facility records, policy and procedures, interviews w ith staff and family members, 
inspections o f  the physical plant and patient care equipment, etc. The procedures for monitoring 
compliance, notification o f deficiencies, corrective action plans, are very specific and are quite 
accelerated if  patients are in jeopardy. The OBRA 87 nursing home quality standards are quite stringent 
and have only been recently implemented nationwide under federal rules. HFL&C is also required to 
investigate complaints and reports o f  harm, maintaining a 24.-hour complaint hot line. The section is 
gravely concerned that provisions o f  this bill could hamper their ability to carry out their mandated 
functions, j riuding negative actions against facilities (decertification process) which, in extreme cases, 
can shut down facilities. The role o f  HFL&C is critical in maintaining patient quality care standards that 
guarantee safe health care to Alaskans in hospitals, nursing homes, home health agencies, rural health 
clinics, therapy centers, end stage renal disease centers, ambulatory surgery centers, and federally 
qualified health centers.

The language o f the bill is written in such a way as to allow health care providers to identify almost 
anything that could be construed as a “self-audit” for the purposes o f  ensuring compliance, as being non- 
disclosable. In effect, HFL&C would be unable to completely fulfill their obligations under Alaska 
Statute, and under our agreement with HCFA; in addition, there would be conflicts in what facilities are 
obligated to make available to HFC&L, and what they could withhold.

For example, there is a State Licensure requirement found at 7 AAC 12.860, entitled R ISK  
M A N A G EM EN T which applies to m ost health facilities licensed, which requires each facility to have 
provisions for monitoring, evaluating, and correcting care practices which may negatively affect patients 
or residents. The only way to adequately assess compliance with that requirement, is to review what 
problems the facility has identified, and determine i f  they took corrective action, or simply ignored the 
problem. Examples o f  how HFC&L would be unable to fulfill their obligations under Federal 
Regulations, and hence would jeopardize Federal funding, include:

CLIA - 42 CFR 493.1701 - 1701 Quality Assurance

Home Health Agencies - 42 CFR 484.52 Evaluation o f  the Agency’s Program

Acute Care Hospitals - 42 CFR 482.21 Quality Assurance
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Bill Analysis for SB 41

Outpatient Physical Therapist/Speech Therapist - 42 CFR 405.176 Program Evaluation

Rural Health Clinics - 42 CFR 481.11 Program Evaluation

There are numerous similar requirements, which we believe, under the current language o f the bill, 
facilities could say was non-disclosable. Many o f these requirements state that the facility must 
maintain records. We review the records to ensure compliance. Under the current language o f the bill, 
if the facility says it maintains these records as their way o f ensuring they meet health and safety 
requirements, they could be non-disclosable.

As a matter o f  course, we do not use quality assurance records and other documentation as the sole basis 
for determining compliance. As stated, an exception would be i f  the facility knew about a problem, and 
either didn’t fix it, or d idn’t check to see that it stayed Fixed and the problem remained. In addition to 
compliance determinations, HFC&L evaluates a facility’s culpability when determining sanctions. If a 
facility knows about a problem, and doesn’t correct it, their culpability is greater than if  they didn’t 
know about the problem, or were in the process o f  taking corrective actions.

In addition to concerns about access to information, and how broad the bill’s language is, we have 
concerns about the ramifications to staff who may disclose problems in a facility. For example, on 
virtually any given survey, staff at some point notify the surveyors o f  concerns. This information is 
helpful in identifying problems or potential problems which may ultimately result in patient harm. T ht 
goal is to protect patients, more than it is to find deficiencies.

The M edicaid Rate Advisory Committee, charged with setting rates for health care facilities paid By 
Medicaid and General R elief Medical, have the following concerns about SB 41:

Environmental audits and Health and Safety audits are not well defined in this bill. The bill states that 
Environmental and Health and Safety law shall be construed broadly. The lack o f a solid definition 
combined with the language which construes Environmental and Health and Safety law broadly gives 
rise to a number o f  serious concerns. Areas where these audits may be misconstrued or interpreted as 
other audits and which would adversely impact the department include, but is not limited to, economy 
and efficiency audits, certifications anc1 financial audits. Language included in the bill does not appear 
to be in the best interest o f  the state's Medical Assistance rate setting process. Our specific concerns 
. yard ing  the language o f  SB 41 are as follows:

• The department is required by Federal law (the Boren Amendment) to prepare findings which 
identify costs which must be incurred by economically and efficiently operated health facilities 
providing services in accordance with state and federal care standards. We have been advised by the 
Attorney Generals office that we should promulgate regulations which would ensure our access to 
economy and efficiency audits and studies performed by facilities, in order to fully comply with 
federal law. The passage o f this bill could eliminate the department’s access to such audits and 
seriously impact our findings process.

•  Could these “Self Audits” be construed to include certification performed by private certification 
organizations such as JCAHO? I f  so, the department would need access to this information to ensure
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Bill Analysis for SB 41

payment for services rendered is appropiiate. For example, the department would not want to pay a 
provider for neonatal intensive care if  the racility was not certified to offer these services, or for costs 
that are not necessary in accordance with staie and federal guidelines. .

•  Could these “Self Audits” be construed to include financial statement audits? In order to provide for 
a more efficient audit process, the department currently requires copies o f financial statement audits 
to be submitted as a part o f  our facility cost reporting package.

•  Since language in the bill prevents an employee o f a state agency from requesting, reviewing or 
otherwise using one o f the audit reports, We would strongly suggest language included which 
specifically exempts economy and efficiency audits, financial audits and certifications performed by 
private certification organizations such as JCAHO.

The department’s safety officer commented under state administrative OSHA law, our department is 
expected to comply with OSHA regulations and is treated as if  we were a private employer when it 
appears thore has been non-compliance. Therefore, the positive features o f this legislation which apply 
to private employers would also apply to DH&SS. It is not within the spirit o f  our preventive- oriented 
safety program to conceal safety or environmental information which had been discovered during 
internal audits. For instance, director safety designees will perform annual audits o f each DH&SS 
facility and operation. Information from the audits will be recorded on safety inspection checklists. 
Director designees are encouraged to identify problem areas. Completed reports will be sent to the 
Safety and Risk Officer along with a report o f corrective actions and a timetable for completion o f  each 
identified item. These are the type o f  reports an OSHA enforcement officer could ask to see i f  he/she 
were to perform an on-site safety inspection. If he/she were to cite us for an item identified on our 
internal inspection checklist which we had not corrected, this could hurt us in the future should the 
citation be argued before the Safety and Health Review Board. OSHA could use the report to show that 
the employer was aware o f  the problem and did not correct it. This is one o f the elements they must 
prove to satisfy their ''priraa facie" case before the board.

Under this legislation, it appears as though we would have the opportunity to regard our mtemal audits 
as "privileged" and refuse to show them to an OSHA representative. Therefore, it could be more 
difficult for OSHA to successfully argue their position before the OSH Board in the case o f a disputed 
citation. This is a pretty minor feature and its normally better to be completely up front with regulatory 
agencies regarding desired information.

4
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T R A V E L
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T E M P O R A R Y
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Date:
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STATE OF ALASKA 
1997 LEG ISLATIVE SESS ION

R e v is io n  D a te :

T it le :  E nv iro nm en ta l & hea lth/safety aud its

FISCAL NOTE No.
BILL NO . B ill Version:

(S) Publish Pats: 
L ab o rD e p a r t m e n t  A f f e c t e d :

BRU: Labor S tandards & Safety

S p o n s o r :

C o m p o n e n t :

Sena to r Lem an O ccu p a t io n a l Sa fe ty  & Hea lth
R e q u e s t o r :  Sena te  L&C 

EXPEND ITURES/REVENUES:

C O M P O N EN T  SER IAL NO .

( T h o u s a n d s  o f  D ollars )

9 7 0

O PERAT ING FY 9 8 FY 9 9 FY  00 FY 01 FY 02 FY 0 3

P E R S O N A L  S E R V IC E S

TRAVEL

C O N T R A C T U A L

SU PPLIES

E Q U IP M E N T

LAND & S T R U C T U R E S

G R A N T S ,  C L A IM S

M IS C E L L A N E O U S

TO TA L  OPERAT ING 0.0 0.0 0.0 0.0 0.0 0.0

CAP ITAL

CH A N G E  IN  R EVENUE ( 5 5 . 8 ) ( 5 5 . 8 ) ( 5 5 . 8 ) ( 5 5 . 8 ) ( 5 5 .8 ) ( 5 5 .8 )
FUND  S O U R C E  # 1004 1004 1004 1004 1004 1 0 0 4

FUND ING : ( T h o u s a n d s  o f  D ollars )

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  GF
1 0 0 5  G F /P r o g r a m  R e c e i p t

1 0 0 6  G F /M H T IA

O th e r

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POS IT IONS:
FULL-TIME

PA R T-T IM E

T E M P O R A R Y

E s t im a te  o f  c u r r e n t  y e a r  (F Y 9 7 )  i m p a c t :  $ None

ANALYS IS : ( A t t a c h  a  s e p a r a t e  p a g e  if n e c e s s a r y )

W e  b e l i e v e  C S S B  4 1  will c a u s e  f e d e r a l  O S H A  to  r e v o k e  o u r  1 8 ( e )  c e r t i f i c a t i o n .  S i n c e  t h e  p r o c e s s  o f  d e - c e r t i f i c a t i o n  will t a k e  
s o m e  t im e ,  t h e r e  will b e  a  t r a n s i t i o n  p e r io d  w h e r e  A K O S H  will b e  r e q u i r e d  t o  c o m p l y  w i t h  t h i s  leg i s l a t io n .  O u r  s t r a t e g y  will 
b e  t o  t u r n  all c a s e s  in w h i c h  a n  e m p l o y e r  c la im s  p r iv i le g e  o r  i m m u n i t y  o v e r  t o  f e d e r a l  O S H A  a s  w e  d o  n o t  h a v e  a d e q u a t e  
r e s o u r c e s  t o  h a n d l e  t h e  e x t e n s i v e  i n v e s t i g a t i o n s  a n d  a t t o r n e y  f e e s  r e q u i r e d  t o  fully  c o m p l y  w i t h  t h i s  bill. T h is  w o u l d  r e s u l t  in 
a l o s s  o f  u n r e s t r i c t e d  r e v e n u e s  a s  i n d i c a t e d  o n  p a g e  t w o .

P r e p a r e d  b y :  

D iv ision :

A la n  W . D w ye r , D irector UM-
Labor, S tandards & Sa fe ty

a sh en . C om m is s io n e r

Phone 
Date :

4 6 5 - 4 8 5 5

2 / 1 1 / 9 7

A p p r o v e d  b y  C o m m i s s i o n e r :  T om  C
A g e n c y :  D epa rtm en t o f  Labor Date: 2 / 1 1 / 9 7

PREPARER TO PROV.OE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu r th e r  d is tr ib u tio n  in fo rm a tio n  call th e  G o v e rn o r's  Leg is la tive  O ffice
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1 If AKOSH were forced to pursue e_oh case, significant expenses would be ini. .ed. We could anticipate general fund 
expenditures as follows (no federal funds can be spent on these activities):

>

1) One new PFT Admin Clerk II will be required to document safety audits reported by employers and monitor the time 
frames allowed under CSSB 41.

2) Approximately 1,875 hours of work from existing Occupational Safety Compliance Officers will be required to provide 
facts and findings for the attorney. Each case will require approximately 75 hours to conduct the investigation, above and 
beyond the time required to perform the inspection, reducing the effectiveness of our OSH program by removing almost 
one FTE from our regular enforcement activities.

3) The Assistant Attorney General assigned to LS&S will work approximately 75 hours per case, reviewing files, 
preparing affidavits from employees, taking depositions, preparing briefs, conducting hearings, and representing the 
division in court. This also includes travel to areas outside of Anchorage.

Although it is impossible to determine the ex?u per .entage, we have based these estimates on the assumption that 10 
percent of employers will claim privilege and imrm. i when confronted with a request for their safety audit or a citation is 
issued. This percentage could go as high as 90%. ihould CSSB 41 pass, the Der .rtment of Labor will lose their 18(e) 
certification which gives the State of Alaska exclusive inspection authority.

In FY96 AKOSH collected $558.0 in unrestricted revenue generated by fines imposed on employers for violations of 
safety and health issues. If this bill is passed, it is estimated these revenues would be reduced by at least 10% due to the 
reduction of fines that AKOSH would be able to collect.

Line 71000 - Personal Services 103.3
1 PFT Admin Clerk II
Salary 23.0
Benefits 112
Occupational Safety Compliance Officers 
(75 hrs/case, 25 cases per year, $36.80/hr)

Salary 50,2
Benefits 13.9

Line 72000 - Travel 6.0
Occupational Safety Compliance Officers 6.0

Line 73000 - Contractual Services 194.3
Professional Services -Attorney fees 187.5

(75 hrs/case, 25 cases per year, $100.00/hr)
- Attorney travel 6.0

Base phone & long distance charges 0.6
DP Chargeback 0.2

Line 74000 - Commodities 1.0
fice Supplies 1.0

Line 75000 - Equipment 5.0
Computer equipment & office furniture (FY98 One-time) 5.0

TOTAL 309.6

Page 2 of 2
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CS FOR SENATE BILL NO. 41(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered: 3/10/97
Referred: Finance »

Sponsor(s): SENATORS LEMAN, Pearce, Taylor

A BILL

FOR AN ACT ENTITLED

1 "An Act relating to environmental audits to determine compliance with certain

2 laws, permits, and regulations."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STa ^E OF ALASKA:

4 * Section 1. FINDINGS; INTENT. The legislature finds and intends as follows:

5 (1) as environmental regulations evolve, performance-based standards will

6 increasingly replace the traditional command-and-control approach of state regulatory

7 practices; this shift is expected to save money for both the state and regulated entities and to

8 lead to the integration of environmental protections and normal operating procedures for

9 regulated facilities and operations; in order to foster a partnership between the public and

10 private sectors and promote this integration, it is the intent of the legislature to establish under

11 this Act a responsible incentive program to encourage voluntary, critical self-evaluation and

12 analysis by regulated entities of their compliance with environmental requirements by

13 authorizing certain qualified privileges and immunities related to those self-evaluations;

14 (2) the public has a strong interest in encouraging routine self-review of
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environmental business practices and procedures; this encouragement can best be achieved by 

preserving the free flow of information; the free flow o f the kind of information that is 

generated by self-audits would be curtailed if a privilege for the audits were not available; 

therefore, it is the intent of the legislature to recognize an audit privilege under this Act to 

protect the confidentiality of communications related to voluntary internal environmental 

audits; however, the legislature does not intend that the parts of an audit report consisting of 

confidential self-evaluation and analysis that are privileged under this Act may be used to 

shield a person from liability under applicable laws and regulations by blocking access to 

relevant facts;

(3) the public also has a strong interest in obtaining cost-effective correction 

of inadvertent environmental violations; this goal can best be achieved by offering qualified 

immunity from administrative and civil penalties to regulated persons who promptly report 

known violations of environmental regulations that are uncovered as part of an audit so that 

the violations can promptly be corrected and a compliance plan can be negotiated with the 

appropriate governmental regulatory agency;

(4) an effective enforcement program is also necessary to protect the public 

health and welfare and the environment; the legislature intends that the audit privilege and the

immunities established in this Act should be applied in a manner that promotes compliance

with environmental laws, whether through voluntary compliance or through enforcement 

efforts.

* Sec. 2. AS 09.25 is amended by adding new sections to read:

Article 5. Privileges and Immunities

Related to Disclosure of Certain Self-Audits and Violations.

Sec. 09.25.450. Audit report privilege, (a) Except as provided in 

AS 09.25.460, an owner or operator who prepares an audit report or causes an audit 

report to be prepared has a privilege to refuse to disclose, and to prevent another 

person from disclosing, the parts of the report that consist o f confidential self- 

evaluation and analysis o f the owner’s or operator’s compliance with environmental 

laws. Except as provided in AS 09.25.455 - 09.25.480, the privileged information is 

not admissible as evidence or subject to discovery in

(1) a civil action, whether legal or equitable; or

0-LS0299\F
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1 (2) an administrative proceeding, except for workers’ compensation

2 proceedings.

3 (b) With respect to confidential self-evaluation and analysis in an

4 environmental audit, in order to qualify for the privilege under this section and the

5 immunity under AS 09.25.475, at least 15 days before conducting the audit, the owner

6‘ or operator conducting the audit must give notice by electronic filing that complies

7 with an ordinance or regulation authorized under (j) o f this section or by certified mail

8 with return receipt requested to the commissioner’s office of the department of the fact

9 that it is planning to commence the audit. The notice must specify ihe facility,

10 operation, or property or portion o r the facility, operation, or property to be audited,

11 the date the audit will begin and end, and the general scope of the audit. The notice

12 may provide notification of more than one scheduled environmental audit at a time.

13 Once initiated, an audit shall be completed within a reasonable time, but no longer

14 than 90 days, unless a longer period o f time is agreed upon between the owner or

15 operator and the department. The audit report must be completed in a timely manner.

16 (c) The following persons may claim the privilege available under (a) of this

17 section:

18 (1) the owner or operator who prepared the audit report or caused the

19 audit report to be prepared;

20 (2) a person who conducted all or a portion of the audit but did not

21 personally observe or participate in the relevant instances or events being reviewed for

22 compliance;

23 (3) a person to whom confidential self-evaluation or analysis is

24 disclosed under AS 09.25.455(b); or

25 (4) a custodian of the audit results.

26 (d) A person who conducts or participates in the preparation of an audit report

27 and who actually observed or participated in conditions or events being reviewed for

28 compliance may testify about those conditions or events but may not, in a proceeding

29 covered by (a) of this section, be compelled to testify about or produce documents

30 consisting of confidential self-evaluation and analysis.

31 (e) A person claiming the privilege described in this section has the burden of

0-LS0299YF
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1 establishing the applicrbilily of the privilege.

2 (f; To facilitate identification, each document in an audit report that contains

3 confidential self-evaluation or analysis shall be labeled "AUDIT REPORT:

4 PRIVILEGED DOCUMENT."

5 (g) A government agency or its employees or agents may not, as a condition

6 of a permit, license, or approval issued under an environmental law, require an owner

7 or operator to waive the privilege available under this section.

8 (h) Except when the privilege is waived under AS 09.25.455(a) or disclosure

9 is made under AS 09.25.455(b), neither an agency nor its employees or agents may

10 review or otherwise use the part of an audit report consisting of confidential self-

11 evaluation or analysis during an inspection of a regulated facility, operation, or

12 property or an activity of a regulated facility, operation, or property.

13 (i) Thic section may not be construed to

14 (1) prevent a regulatory agency from issuing an emergency order,

15 seeking injunctive relief, independently obtaining relevant facts, conducting necessary

16 inspections, or taking other appropriate action regarding implementation and

17 enforcement of an applicable environmental law, except as otherwise provided in

18 AS 09.25.475; or

19 (2) authorize a privilege for uninterrupted or continuous environmental

20 audits.

21 0) A state agency or municipality may, by regulation or ordinance,

22 respectively, allow the notice required under (b) of this section to be filed by facsimile

23 or other electronic means if the means ensures adequate proof of

24 (1) submittal of the notice by the owner or operator; and

25 (2) receipt by the agency or municipality.

26 Sec. 09.25.455. Waiver and disclosure, (a) The privilege in AS 09.25.450

27 does not apply to the extent the privilege is expressly waived in writing by the owner

28 or operator who prepared the audit report or caused the report to be prepared.

29 (b) Disclosure of the part of an audit report or information consisting of

30 confidential self-evaluation or analysis docs not waive the privilege established by

31 AS 09.25.450 if the disclosure is made

I(l, 0-LS0299\F
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1 (1) to address or correct a matter raised by the environmental audit and

2 is made to

3 (A) a person employed by the owner or operator, including

4 temporary and contract employees;

5 (B) the owner’s or operator’s lawyer or the lawyer’s

6 representative;

7 (C) an officer or director o f the regulated facility, operation, or

8 property;

9 (D) a partner of the owner or operator;

10 (E) an independent contractor retained by the owner or operator;

11 or

12 (F) the principal of the independent contractor who conducted

13 an audit on the principal’s behalf;

14 (2) under the terms of a confidentiality agreement between the owner

15 or operator who prepared the audit report or caused the audit report to be prepared and

16 (A) a partner or potential partner of the owner or operator or the

17 facility, operation, or property;

18 (B) a transferee or potential transferee of an interest in the

19 facility, operation, or property;

20 (C) a lender or potential lender for the facility, operation, or

21 property; or

22 (D) a person engaged in the business of insuring, underwriting,

23 or indemnifying the facility, operation, or property; or

24 (3) under a written claim of confidentiality to a government official or

25 agency by the owner or operator who prepared the audit report or who caused the audit

26 repoit to be prepared.

27 (c) Documents consisting of confidential self-evaluation and analysis that are

28 disclosed under (b)(3) of this section are required to be kept confidential and are not

29 subject to disclosure under AS 09.25.110 - 09.25.220.

30 (d) A party to a confidentiality agreement described in (b)(2) of this section

31 who violates the agreement is liable for damages caused by the violation and for other
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1 penalties stipulated in the agreement.

2 Sec. 09.25.460. Nonprivileged materials, (a) There is no privilege under

3 AS 09.25.450 for that part o f an audit report that contains the following:

4 (1) a document, communication, datum, report, or other information

5 required by a regulatory agency to be collected, developed, maintained, or reported

6 under an environmental law, under a permit issued under an environmental law, as a

7 requirement for obtaining, maintaining, or renewing a license, as a requirement under

8 a contract or lease with the state, or as a requirement under an administrative order or

9 court order or decree;

10 (2) information that a regulatory agency obtains by observation,

11 sampling, or monitoring;

12 (3) information that a regulatory agency obtains from a source that was

13 not involved in compiling, preparing, or conducting the environmental audit report;

14 (4) a document, communication, datum, report, or other information

15 collected, developed, or maintained in the course of a regularly conducted business

16 activity or regular practice other than an environmental audit;

17 (5) a document, communication, datum, report, or other information

18 that is independent of the environmental audit, whether prepared or existing before,

19 during, or after the audit; and

20 (6) a document, communication, datum, report, or other information,

21 including an agreement or order between a regulatory agency and an owner or

22 operator, regarding a compliance plan or strategy.

23 (b) The parts of an audit report that consist o f information necessary to

24 determine pipeline rates, tariffs, fares, or charges are not privileged and are admissible

25 as evidence and subject to discovery in a proceeding relating to pipeline rates, tariffs,

26 fares, or charges.

27 Sec. 09.25.465. Exception: disclosure required by court, (a) A court or

28 administrative hearing officer with jurisdiction may require disclosure of confidential

29 self-evaluation and analysis contained in an audit report in a civil or administrative

30 proceeding if the court or administrative hearing officer determines, after an in camera

31 review consistent with the appropriate rules of procedure, that the
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1 (1) privilege is asserted for a criminal or fraudulent purpose;

2 (2) information for which the privilege is claimed is evidence of

3 substantial injur)', or the imminent or present threat of substantial injury, to one or

4 more persons at the site audited or to persons, property, or the environment offsite;

5 (3) audit report shows evidence of noncompliance with an

6 environmental law and appropriate efforts to achieve compliance with the law were not

7 promptly initiated and pursued with reasonable diligence after discovery of

8 noncompliance;

9 (4) audit report was prepared for the purpose of avoiding disclosure of

10 information required for an investigative, administrative, or judicial proceeding that,

11 at the time of the report’s preparation, was imminent or in progress; or

12 (5) privilege would result in a miscarriage of justice or the denial o f

13 a fair trial to the party challenging the privilege.

14 (b) A party seeking disclosure under this section has the burden of proving that

15 (a) of this section applies.

16 Sec. 09.25.475. Voluntary disclosure; immunity, (a) Except as provided by

17 this section, an owner or operator who makes a voluntary disclosure of a violation of

18 an environmental law is immune from an administrative or civil penalty for the

19 violation disclosed, for a violation based on the facts disclosed, and for a violation

20 discovered because of the disclosure that was unknown to the owner or operator

21 making the disclosure.

22 (b) Immunity is not available under this section if the violation resulted in, or

23 poses or posed an imminent or present threat of, substantial injury to one or more

24 persons at the site audited or to persons, property, or the environment offsite.

25 (c) A disclosure is voluntary for the purposes of this section only if

26 (1) the disclosure is made promptly after knowledge of the information

27 disclosed is obtained by the owner or operator;

28 (2) the disclosure is made in writing by certified mail to an agency that

29 has regulatory ac ' jrity with regard to the violation disclosed;

30 (3) an investigation of the violation was not initiated or the violation

31 was not independently detected by an agency with enforcement jurisdiction before the
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1 disclosure was made using certified mail; under this paragraph, the agency has the

2 burden of proving that an investigation of the violation was initiated or the violation

3 was detected before receipt of the certified mail; and

4 (4) the disclosure arises out of a voluntary environmental audit.

5 (d) To qualify for immunity under this section, the owner or operator making

6 the disclosure must

7 (1) promptly initiate appropriate efforts to achieve compliance and

8 remediation and pursue those efforts with due diligence;

9 (2) promptly initiate appropriate efforts to discontinue, abate, or

10 mitigate any conditions or activities causing injury or likely to cause imminent injury

11 to one or more persons at the site audited or to person, property, or the environment

12 offsite;

13 (3) correct the violation within 90 days or enter into a compliance

14 agreement with the appropriate agency that provides for completion o f corrective and

15 remedial measures within a reasonable time;

16 (4) implement appropriate measures designed to prevent the recurrence

17 of the violation; and

18 (5) cooperate with the appropriate agency in connection with an

19 investigation o f the issues identified in the disclosure; an agency may request that the

20 owner or operator allow the agency to review, under a written claim of confidentiality

21 as described in AS 09.25.455(b)(3), the part of the audit report that describes the

22 implementation plan or tracking system developed to correct past noncompliance,

23 improve current compliance, or prevent future noncompliance.

24 (e) A disclosure is not voluntary for purposes of this section if it is a

25 disclosure to a regulatory agency expressly required by an environmental law, a permit,

26 a license, or an enforcement order or decree.

27 (0  Immunity under this section for violation of an environmental law is

28 available only for a violation that is discovered as a result of information or documents

29 first produced or obtained during the time period specified in the notice required under

30 AS 09.25.450(b).

31 (g) During the period between receipt of the audit notice required under
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1 AS 09.25.450(b) and the specified end date o f the audit, the department may not

2 initiate an inspection, monitoring, or other investigative activity concerning the audited

3 facility, operation, or property based on the receipt o f a notice under AS 09.25.450.

4 The department has the burden of proving that an inspection, monitoring, or other

5 investigative activity concerning the audited facility, operation, or property initiated

6 after receiving a notice under AS 09.25.450 was not initiated based on receiving the

7 notice.

8 (h) A violation that has been voluntarily disclosed and to which immunity

9 applies under this section shall be identified by the regulatory agency in its compliance

10 history report as having been voluntarily disclosed.

11 (i) This section may not be construed to prevent a regulatory agency from

12 (1) seeking injunctive relief; or

13 (2) issuing an emergency order in a situation involving an imminent

14 and substantial danger to public health or welfare or the environment.

15 Sec. 09.25.480. Exceptions to immunity; mitigation, (a) There is no

16 immunity under AS 09.25.475 if a court or administrative hearing officer finds that

17 (1) the owner or operator claiming the immunity has

18 (A) intentionally, knowingly, or recklessly committed or

19 authorized the violation;

20 (B) within the 36 months preceding the violation, repeatedly or

21 continuously committed, at the same facility or associated facilities located in

22 the state, the specific violation or a violation t  ise)- related to the violation for

23 which the immunity is sought; or

24 (C) not attempted to bring the facility, operation, or property

25 into compliance so as to constitute a pattern o f disregard of environmental

26 laws;

27 (2) the violation was committed intentionally or knowingly by a

28 member of the owner’s or operator’s management or an agent o f the owner or operator

29 and the owner’s or operator’s policies or failure to have in place systems reasonably

30 designed to prevent the violation contributed materially to the occurrence of the

31 violation; or
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1 (3) the owner or operator, after taking into account the cost of

2 completing corrective and remedial measures within a reasonable time and

3 implementing appropriate measures to prevent recurrence o f the violation, realized

4 substantial economic savings in not complying with the requirement for which a

5 violation is charged; the exception to immunity in this paragraph applies only to that

6 portion of a penalty that reflects the economic savings of noncompliance after taking

7 into account the cost o f completing the corrective, remedial, and preventive measures

8 necessary to qualify for immunity.

9 (b) An administrative or civil penalty that is imposed on an owner or operator

10 for violation of an environmental law when the owner or operator has made a

11 voluntary disclosure under AS 09.25.475(a) but is not granted immunity because of (a)

12 of this section may, to the extent appropriate and not prohibited by law, be mitigated

13 by

14 (1) the good faith actions of the owner or operator in disclosing the

15 violation;

16 (2) efforts by the owner or operator to conduct environmental audits

17 and to complete any resulting implementation plan or tracking system for corrective

18 and preventive action;

19 (3) remediation;

20 (4) cooperation with government officials investigating the disclosed

21 violation;

22 (5) the nature of the violation; and

23 (6) other relevant considerations.

24 Sec. 09.25.485. Relationship to other recognized privileges. AS 09.25.450-

25 09.25.490 do not limit, waive, or abrogate the scope or nature o f a statutory or

26 common law privilege, including the work product doctrine, the attomey-client

27 privilege, and any other privilege recognized by a court with appropriate authority in

28 this state.

29 Sec. 09.25.490. Definitions, (a) In AS 09.25.450 - 09.25.490,

30 (1) "audit report" means a report, that includes each document and

31 communication, other than those set out in AS 09.25.460, produced from an
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1 environmental audit; general components that may be contained in a completed audit

2 report include

3 (A) a report, prepared by an auditor, monitor, or similar person,

4 including the scope of the audit, the dates the audit began and ended, the

5 information gained in the audit, findings, conclusions, recommendations,

6 exhibits, and appendices; the types of exhibits and appendices that may be

7 contained in an audit report include supporting information that is collected or

8 developed for the primary purpose and in the course of an environment audit,

9 including

10 (i) interviews with current or former employees;

11 (ii) field notes and records of observations;

12 (iii) findings, opinions, suggestions, conclusions,

13 guidance, notes, drafts, and memoranda;

14 (iv) legal analyses;

15 (v) drawings;

16 (vi) photographs;

17 (vii) laboratory analyses and other analytical data;

18 (viii) computer generated or electronically recorded

19 information;

20 (ix) maps, charts, graphs, and surveys; and

21 (x) other communications and documents associated with

22 an environmental audit;

23 (B) memoranda and documents analyzing all or a portion of the

24 materials described in (A) of this paragraph or discussing implementation

25 issues; and

26 (C) an implementation plan or tracking system to correct past

27 noncompliance, improve current compliance, or prevent future noncompliance;

28 (2) "confidential self-evaluation and analysis" means the part of an

29 audit report that consists of interviews with current or former employees; field notes

30 and records of observations made by the auditor; findings, opinions, suggestions,

31 '■ conclusions, guidance, notes, drafts, and analyses performed by the auditor;
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1 memoranda and documents that evaluate or analyze all or part of the material

2 contained in the audit report, including findings, conclusions, opinions,

3 recommendations, and an audit implementation plan or tracking system to correct past

4 noncompliance, improve current compliance, or prevent future noncompliance with an

5 environmental law, and that is

6 (A) a voluntary, confidential, critical, internal, and retrospective

7 review, self-evaluation, or analysis o f conduct, practices, and occurrences and

8 their resulting consequences; and

9 (B) prepared and maintained with the expectation that it will be

10 kept confidential;

11 (3) "department" means the Department of Environmental Conservation;

12 (4) "environmental audit" means a voluntary, confidential, critical,

13 internal, and retrospective review, self-evaluation, or analysis of current or past

14 conduct, practices, and occurrences and their resulting consequences, including an

15 assessment that is a part of the owner’s or operator’s compliance management system,

16 whether or not conducted on a regular basis or in response to a particular event, by an

17 owner or operator or by an employee or independent contractor of an owner or

18 operator and is

19 (A) conducted in the expectation that it will be confidential; and

20 (B) specifically and exclusively designed and undertaken for the

21 purpose of determining compliance with environmental laws or a permit issued

22 under those laws;

23 (5) "environmental law" means

24 (A) a federal or state environmental law implemented by the

25 department; or

26 (B) a rule, regulation, or municipal ordinance adopted in

27 conjunction with or to implement a law described by (A) of this paragraph;

28 (6) "owner or operator" means a person who owns or operates a

29 regulated facility, operation, or property;

30 (7) "penalty" means an administrative or civil sanction imposed by the

31 state to punish a person for a violation of a statute or rule; the term does not include
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1 a technical or remedial provision ordered by a regulatory authority;

2 (8) "regulated facility, operation, or property" means a facility,

3 operation, or property that is regulated under an environmental law.

4 (b) To fully implement the privilege and immunity established under

5 AS 09.25.450 - 09.25.490, the term "environmental law" shall be construed broadly.

6 (c) For purposes of this chapter, unless the context requires otherwise, a person

7 acts

8 (1) "intentionally" with respect to a result described by a provision of

9 law defining a violation when the person’s conscious objective is to cause that result;

10 when intentionally causing a particular result is an element of a violation, that intent

11 need not be the person’s only objective;

12 (2) "knowingly" with respect to conduct or to a circumstance described

13 by a provision of law defining a violation when the person is aware that the conduct

14 is of that nature or that the circumstance exists; when knowledge of the existence of

15 a particular fact is an element of a violation, that knowledge is established if a person

16 is aware of a substantial probability of its existence, unless the person actually believes

17 it does not exist; a person who is unaware of conduct or a circumstance of which the

18 person would have been aware had that person not been intoxicated acts knowingly

19 with respect to that conduct or circumstance;

20 (3) "recklessly" with respect to a result or to a circumstance described

21 by a provision of law defining a violation when the person is aware of and consciously

22 disregards a substantial and unjustifiable risk that the result will occur or that the

23 circumstance exists; the risk must be of such a nature and degree that disregard of it

24 constitutes a gross deviation from the standard of conduct that a reasonable person

25 would observe in the situation; a person who is unaware of a risk of which the person

26 would have been aware had that person not been intoxicated acts recklessly with

27 respect to the risk.

28 * Sec. 3. APPLICABILITY. The privilege and immunity created by AS 09.25.450 -

29 09.25.490, added by sec. 2 o f this Act, apply to environmental audits that are conducted on

30 or after the effective date of this Act.
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A M E N D M E N T

OFFERED IN  THE SENATE

TO: CSSB 41 (JUD)

Page 7, lines 16-21:

Reword subsection (a) as follows:

(a) Except as provided by this section, an ow ner or operator who 
makes a voluntary disclosure of a violation of an  environm ental law, or 
of facts that constitute or may constitute such a violation, is im m une 
from an adm inistrative or civil penalty for the violation disclosed, for a 
violation based on the fac s disclosed, and for a violation discovered 
because of the disclosure that was unknow n to the owner or operator 
m aking the disclosure.

R ationale: Because the legislation contains a num ber of exceptions to the imm unity, 
the owner or operator m aking a disclosure cannot know w ith  absolute certainty at the 
time of disclosure w hether the owner or operator will qualify for imm unity. If a 
regulatory agency chooses to deny im m unity based on one of the exceptions identified 
in the bill, the ow ner or operator m ight choose to contest this decision. From a legal 
standpoint, the owner's or operator's appeal m ight be com prom ised by the existence of 
a signed docum ent (the voluntary disclosure) which essentially constitutes a guilty 
plea" to one or more violations. Because of this uncertainty, there m ay be a reluctance 
to subm it voluntary disclosures, at least if the disclosure m ust include an admission 
that w ould underm ine future legal options.

The sponsor is aware that in at least one other state w ith a self-audit 
priv ilege/im m unity  law  (Texas) the owners or operators m aking voluntary 
disclosures typically do no t "plead guilty" to violations. Instead, the disclosures reveal 
a set of facts or circumstances which the auditor finds "may constitute potential 
noncompliance" w ith state laws or regulations. (The language cited is just an example; 
the semantics of each disclosure vary, but there is a general pattern  to use qualifying 
language so that the voluntary disclosure is not, in the strictest sense, a self-indicting 
docum ent).

Bill Number: C5 56 4 L 1
Sponsor:______ Eat e:
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A M E N D M E N T

OFFERED IN  THE SENATE

TO: CSSB 41 (JUD)

Page 5, line 23:

Delete the last "or" appearing in this line.

Page 5, after line 23:

Insert new  letter (E) under Sec. 09.25.455(b)(2) as follows:

(E) a person who, along with the person w ho prepared the audit 
report or caused the audit report to be prepared, also is an owner or 
operator of part or all of the facility, operation, or property: or

R ationale: Section 09.25.455 (b)(2) describes the parties to w hom  privileged documents 
in an audit report can be disclosed under terms of a confidentiality agreement. Under 
the existing language, privileged documents can be disclosed by the owner or operator 
to a partner or potential partner, a transferee or potential transferee, a lender or 
potential lender, or to a person engaged in the business of insuring or underw riting 
the facility, operation, or property that is the subject of the audit report.

Concern has been expressed by affected industries that the existing language may not 
cover all the possible disclosures that would be necessary in the norm al course of 
business. For example, the sponsor is aware that m any Alaska companies hold 
interests in certain N orth Slope production facilities. The "operator" of the facility 
might be ARCO or BP, for example, but there are other companies w ith an ownership 
stake. These partial owners w ould not necessarily be defined as "partners" under 
09.25.455(b)(2)(A), yet there could be valid reasons for disclosing portions of an audit 
report to these companies. The suggested language makes it clear that privileged audit 
report docum ents can be disclosed to any one of several companies that m ight share 
ownership or operating responsibilities for a regulated facility, operation, or property.

Bill Niimhar
fipnnsnr: , Date:jjj>
Logged In By: Hf Vy
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Amendment Number:— ------



A M E N D M E N T

OFFERED IN  THE SENATE

TO: CSSB 41 (JUD)

Page 12, lines 28-29:

Revise definition of "owner or operator" as follows:

(8) "owner or operator" means a person, who owns or operates a 
regulated facility, operation, or property, including a person who, as an 
independent contractor, perform s services at or in connection with a 
regulated facility, operation or property. However, w ithin the context of 
this definition, independent cor, tractor shall not be construed to include a 
contractor retained for the exclusive or primary purpose of conducting 
a compliance audit at the regulated facility, operation, or property:

R ationale: this am endm ent is designed to address the unique needs of independent 
contractors in Alaska, such as drilling contractors, who perform services at a regulated 
facility w hich is ow ned and operated by another entity, such as an oil and gas producer. 
The independent contractor may choose to conduct an environm ental aud it for its 
own purposes, or because a contract requires it. However, the independent contractor 
is not in a strict sense the "owner or operator" of the facility, operation, or property.
The contractor is merely located at the facility, operation or property and is providing 
services thereat. Accordingly, it is possible that drilling contractors and other 
independent contractors w ould not be construed by a court as falling w ithin the bill's 
definition of "owner or operator".

The "owner or operator" definition in SB 41 is crucial, because only an "owner or 
operator" can claim the privilege under Sec. 09.25.450 or seek im m unity for 
noncompliance reported under Sec. 09.25.475. The proposed language would make it 
clear that an  independent contractor can claim the privilege under SB 41, and also be 
eligible for lim ited im m unity on any occasions w hen the contractor (as opposed to the 
client) is held  accountable for noncompliance discovered Ln the audit report.

The proposed language also includes a caveat that "independent contractor" does n£t 
include contractors who are prim arily in the business of conducting compliance audits. 
These entities are obviously in a different category than a drilling contractor which 
performs audits as an ancillary function, not as a prim ary business activity. This 
exclusion language is necessary in order to prevent confusion. A udit reports produced 
by professional auditing firms are clearly the property  of the owner or operator who 
paid for the audit to be conducted. This language clarifies that the auditing firm, as an 
independent contractor, cannot claim or waive the privilege in a m anner contrary to 
the interests of the ow ner or operator who paid for the audit report to be done.

Bill Nnmiw: Q3‘5b^ \\& 'Jb)—  
Ptpnnmr: Date:2:i±Q7
Logged ir By:
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A M E N D M E N T

OFFERED IN  THE SENATE

TO: CSSB 41 (JUD)

Page 9, lines 27-31:

Delete all text of paragraph (2):

[ (2) THE VIOLATION WAS COMMITTED INTENTIONALLY OR 
KNOWINGLY BY A MEMBER OF THE OWNER’S OR OPERATOR'S 
MANAGEMENT OR AN AGENT OF THE OWNER OR OPERATOR 
AND THE OWNER'S OR OPERATOR'S POLICIES OR FAILURE TO 
HAVE IN PLACE SYSTEMS REASONABLY DESIGNED TO PREVENT 
THE VIOLATION CONTRIBUTED MATERIALLY TO THE 
OCCURRENCE OF THE VIOLATION; OR ]

Rationale: Paragraph (2) under Sec. 09.25.480(a) provides that a court may deny 
imm unity to an owner or operator for a voluntarily disclosed violation, if an "agent" 
of the ow ner or operator comm itted the reported violation "knowingly" or 
"intentionally" and  if the court determ ines that the ow ner or operator "contributed 
materially" to the violation by failing to have systems in place to prevent the 
violation.

There is unanim ous agreement that im m unity should  be denied if an ow ner or 
operator commits a violation knowingly or intentionally. In fact, the bill addresses 
this scenario under Sec. 09.25.480(a)(1)(A) [page 9, lines 9-10]. However, there is no 
similar consensus on the usefulness of paragraph (2). The term "agent" m ight be 
broadly construed by the courts to include any employee, or independent contractors, 
of the ow ner or operator. Also, there is uncertainty about what "systems" could exist 
which w ould prevent a "knowing" or "intentional" violation. Inadverten t and 
unintentional violations can often be prevented by education program.', and proper 
supervision by management. However, it is less clear how an ow ner oi operator 
would prevent an unscrupulous employee or contractor from deliberately com m itting 
a violation. If a company, in the process of conducting a self-audit, discovers that one 
of its contractors is violating a regulation, the com pany wants to be able to report the 
violation w ithout jeopardizing im m unity.

Certainly one of the goals of SB 41 is to encourage owners and operators to conduct 
self-assessments and to disclose all instances of noncompliance -- including those in 
which a rogue employee or contractor m ight be to blame. However, the language in 
paragraph (2) m ight cause an owner or operator to be punished for such a disclosure. 
This w ould constitute a disincentive to self-report these violations, which runs 
counter to the intent of the legislation.

SENATE FINANCE 
COMMITTEE 

Amendment Number: 4 
Bill Number: |gbt>;
Sponsor:_____ t Date: 3-i<M7
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A M E N D M E N T

OFFERED IN  THE SENATE

TO: CSSB 41 (JUD)

Page 9, lines 20-23:

Reword Sec. 09.25.480(a)(1)(B) as follows:

(B) w ithin the 36 months preceding the violation, repeatedly or 
continuously committed, at the same facility or associated facilities under 
the same direct m anagem ent and located in  the state, the specific 
violation or a violation closely related to the violation for w hich the 
im m unity is sought; or

Rationale: The purpose of Sec. 09.25.480(a)(1)(B) is to deny imm unity to "repeat 
violators". Owners or operators who are habitual offenders of the same or similar 
environm ental laws will not receive any im m unity from  penalties.

However, some of the larger industries in Alaska have facilities that are ow ned by the 
same "parent" company, bu t which serve different functions and are under completely 
separate m anagem ent teams. For example, an oil and gas company m ight ow n a 
refinery on the Kenai Peninsula and also a production facility on the N orth Slope. An 
international m ining com pany m ight own a gold mine in Southeast, and also a coal 
mine in the Interior. A seafood company m ight ow n a salmon cannery in Petersburg, 
and an oyster processing facility in Unalaska. In each of these hypothetical cases, the 
facilities serve different purposes and have distinct on-site m anagem ent teams which 
function independent of each other. The proposed am endm ent seeks to clarify that an 
owner or operator will not necessarily be classified a "repeat violator" if that ow ner or 
operator voluntarily reports a violation which may also have been reported two years 
earlier by a separately-managed facility located hundreds of miles away, but which is 
owned by the same parent company.

SENATE FINANCE
COMMITTEE

Amendment Number:— 5 _
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OFFERED IN THE SENATE 

TO: CSSB 4 1 (JUD)

A M E N D M E N T
SENATE FINANCE

COMMITTEE
Amendment Number: b
Bill Number: C SS& q / C i u n )  
Sponsor: Date:^ //i/4 7
Logged In Bv: (ttcrC-fe.nu

Page 6, lines 23-26:

Delete all material.

Insert: “(b) An audit report is not privileged and is admissible as evidence and subject to 

discovery and use in a proceeding relating to pipeline rates, tariffs, fares, or charges. The owner or 

operator who prepared the audit report or caused the report to be prepared shall be entitled to a 

protective order in a proceeding relating to pipeline rates, tariffs, fart. ''barges to maintain the 

confidentiality of the audit from discovery, use, or admission in evidence in other types of 

proceedings. Discovery, use. or admission in evidence in a proceeding relating to pipeline rates, 

tariffs, fares, or charges shall not be deemed to have waived the privilege for any other purpose.”

Page 13, line 1:

Following: “regulatory authority”

Insert: “, nor any administrative or civil sanction relating to pipeline rates, tariffs, 

fares, or charges”

Reasons: The first amendment makes it clear that the state can have its experts review self-audit 
information in tariff cases. Without the proposed changes, there could be an argument that the state 
could only get discovery and use the information in evidence, but that the state could not have the 
information analyzed by experts. Experts are necessary in tariff cases and routinely used. Experts 
would be under the same duty to hold the documents confidential, so there would be no disclosure of 
the information, other than in tariff cases. The amendment to the definition of penalty makes it clear 
that any administrative or civil sanctions in tariff proceedings are not subject to the immunity created 
in proposed AS 09.25.475.



A M E N D M E N T

SENATE FINANCE
OFFERED IN THE SENATE COMMITTEE

TO: CSSB 41 (JUD)
Amendment Number: 7
Bill Number: c s s  J ig i ( r u  n i
Sponsor:___
Logged In By

Page 7, lines 16-21:

Reword subsection (a) as follows:

(a) Except as provided by this section, an ow ner or operator who 
m akes a voluntary  disclosure of a violation of an  environm ental law, or 
of circumstances, conditions, or occurrences that constitute or may 
constitute such a violation, is im m une from  an adm inistrative or civil 
penalty  for the violation disclosed, for a violation based on the facts 
disclosed, and for a violation discovered because of the disclosure that 
was unknow n to the owner or operator m aking the disclosure.

Rationale: Because the legislation contains a num ber of exceptions to the immunity, 
the owner or operator m aking a disclosure cannot know  w ith absolute certainty at the 
time of disclosure whether the ow ner or operator will qualify for im m unity. If a 
regulatory agency chooses to deny im m unity based on one of the exceptions identified 
in the bill, the ow ner or operator m ight choose to contest this decision. From a legal 
standpoint, the ow ner's or operator's appeal m ight be com prom ised by the existence of 
a signed docum ent (the voluntary  disclosure) which essentially constitutes a "guilty 
plea" to one or m ore violations. Because of this uncertainty, there m ay be a reluctance 
to subm it voluntary disclosures, at least if the disclosure m ust include an admission 
that w ould underm ine fu ture legal options.

The sponsor is aw are that in at least one other state w ith a self-audit 
p riv ilege/im m unity  law (Texas) the owners or operators m aking voluntary 
disclosures typically do not "plead guilty" to violations. Instead, the disclosures reveal 
a set of facts or circumstances which the auditor finds "may constitute potential 
noncompliance" w ith state laws or regulations. (The language cited is just an example; 
the semantics of each disclosure vary, but there is a general pattern  to use qualifying 
language so that the voluntary disclosure is not, in the strictest sense, a self-indicting 
docum ent).
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On page 7, delete lines 14 and 15 and replace with the following:

(b) A party  claim ing the privilege has the burden of establishing that 
the docum ents or com m unications claim ed to be privileged do not 
come w ithin the exceptions listed in (a) ( l)-(4 )  of this section.

(c) A party  seeking disclosure under (a) (5) of this section has the 
burden o f estab lish ing  the exception applies.

bEMATE FINANCE 
COMMITTEE 
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56 Lll A M E N D M E N T

OFFERED IN.THE SENATE 

TO: CSSB 41(JUD)

Page 4, line 9:

Following "neither":

Delete: "an"

Insert: "a government'

Page 4, line 14:

Following "prevent a"

Delete: "regulatory"

Insert: "government"

COMMITTEE
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Page 4, line 21:

At the beginning of the subsection:

Delete: "A state agency"

Insert: "The department"
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Page

Page

Page

Page

4, line 25

Following "receipt by the" 

Delete: "agency"

Insert: "department"

6, line 5:

Following: "required by a"

Delete: "regulat >ry"

Insert: "government"

6, line 8:

Following "with the state":

Insert: "or a municipality"

6, line 10:

Following: "information that a"

Delete: "regulatory"

Insert: "government"
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Page

Page

Page

Page

6, line 12:

Following: "information that a"

Delete: "regulatory"

Insert: "government"
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6, line 21:

Following: "between a"

Delete: "regulatory"

Insert: "government"
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7, lines 28-29:

Following "an agency":

Delete: "that has regulatory authority"

Insert: "the department or a municipality with

enforcement jurisdiction"

7, line 11:

Following "detected by":

Delete: "an agency"

Insert: "the department or a municipality"
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8, line 1:

Following "under this paragraph, the":

Delete: "agency"

Insert: "department or municipality"

8, line 14:

Following "agreement with the":

Delete: "appropriate agency"

Insert: "department or the municipality, as

appropriate"

8, line 18

Following "cooperate with the":

Delete: "appropriate agency"

Insert: "department or municipality, as appropriate,"

J
8, line 19:

Following "disclosure;":

Delete: "an agency"

Insert: "the department or municipality"
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Page 9, line 1:

Following "the department"

Insert: "or municipality"

Page 9, line 4:

Following "The department"
e_

Insert: "or municipality"

Page 9, line 9:

Following "identified by the"

Delete: "regulatory agency"

Insert: "the department or municipality"

Page 9, line 11

Following "to prevent":

Delete: "a regulatory agency"

Insert: "the department or a municipality"

Page 12, line 31:

Following "state":

Insert: "or a municipality"
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Page 13, line 1:

Following "ordered by a":

Delete: "regulatory authority"

Insert: "government agency"
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Page 12, lines 28-29:

Delete all material.

Insert two new definitions as follows:

(6) "operator" m eans a person or persons w ho direct, control, or 
supervise all or part of a regulated facility, operation, or property:

(7) "owner" m eans a person or persons w ith a proprietary or 
possessory interest in a regulated facility, operation, or property:

Renum ber all definitions accordingly.

R ationale: The state's environm ental laws impose liability upon  owners and 
operators. The proposed definition is consistent w ith the state's Title V 
program, AS 46.14.990(18) and (19).

A M E N D M E N T

OFFERED IN  THE SENATE

TO: CSSB 41 (JUD)

UUMMITTEE 
Amendment Number: /O 
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§ 46.14.990 W ater, A ir, E nergy, etc. 510 511

(3) "ambient ear quality standard" means a standard, other than an emission standard, 
adopted under AS 46.14.010, 46.14.140, 40.14.400(0, or 42 U.S.C. 7409 (Clean Air Act, 
sec. 109);

(4) “commissioner" means the commissioner of environmental conservation;
(5) “construct” or “construction” means to fabricate, erect, or install, or to make a 

physical change, that would result in emissions;
(6) “construction permit" means a permit under AS 46.14.130(a), including all relevant 

exhibits, addendums, transmittal letters, compliance schedules, administrative orders, 
emergency orders, and court orders;

(7) “contaminant outlet" includes exhaust stacks, flares, vents, and other openings in 
a facility from which an air contaminant could be emitted;

(8) “department" means the Department of Environmental Conservation.
(9) “emission" means a release of one or more air contaminants to the atmosphere;
(10) "emission limitation" and “emission standard" mean a requirement established by 

the department or the federal administrator, other than an ambient air quality standard, 
that limits the quantity, rate, or concentration of emission of an air contaminant, 
including a requirement relating to the operation or maintenance of a source to ensure 
sustained emission reduction, and design, equipment, work practice, or operational 
standard adopted under this chapter or 42 U.S.C. 7401 — 7671q (Clean Air Act);

(11) “facility" means
(A) one or more structures, buildings, installations, or properties that are contiguous 

or adjacent and are owned or operated by the same person or by persons under common 
control; and

(i) upon which a source or sources are I >cated; or
(ii) that is a source of emissions associated with tank vessel loading and unloading, 

consistent with 42 U.S.C. 7401 — 7671q (Clean Air Act) and regulations adopted under 
those sections; or

(B) a vessel
(i) tha t is anchored or otherwise permanently or temporarily stationed within a locale;
(ii) upon which a source or sources are located, not including sources engaged in 

propulsion of the vessel; and
(iii) that is used for an industrial process, excluding a tank vessel in the trade of 

transporting cargo; in this provision, “industrial process” means the extraction of raw 
material or the physical or chemical transformation of raw material in either composition 
or character;

(12) “federal administrator" means the administrator of the United States Environ­
mental Protection Agency;

(13) “fugitive emissions" means emissions of an air contaminant that could not 
’-^asonably be emitted from a contaminant outlet;

(14) “hazardous air contaminant" means a pollutant listed in or under 42 U.S.C. 
7412(b) (Clean Air Act, sec. 112(b));

(15) “local air quality control program” means a program authorized under AS 
46.14.400 to implement some or all of the provisions of this chapter;

(16) "modification" or “modify" means to make a change or a series of changes in 
operation, or any physical change or addition to a facility or source, that increases the 
actual emissions of an air contaminant;

(17) “operating permit" means a permit under AS 46.14.130(b), including all relevant 
exhibits, addendums, transmittal letters, compliance schedules, administrative orders, 
emergency orders, and court orders:
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(18) "operator" means a person or persons who direct, control, or supervise a facility or | | 
source th a t has the potential to emit an air contaminant to the atmosphere;

(19) “owner” means a person or persons with a proprietary or possessory interest in a II 
facility or source th a t has the potential to emit an air contam inant to the atmosphere; / 1
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T o n y  K n o w l e s
GOVERNOR

P O. Box 110001 
Juneau, Alaska 99B11-0001 

(907) 465-3500 
Fax (907) 465-3532

S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR 

J U N E A U

January 16, 1997

The Honorable Mike Miller 
President o f the Senate 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear President Miller:

I am transmitting today my proposed operating and loans budget for fiscal year 1998. It 
brings us almost 90% of the way to the level o f budget cuts I proposed last spring as part 
of a long range financial plan for Alaska: $100 million over three years. In fact, budget 
reductions since fiscal year 1995 now total more than $138 million and in today’s dollars, 
per capita general fund spending is $340 less than in 1979, even counting Permanent 
Fund dividends.

Oil prices have remained high much longer than we anticipated when setting our $100 
million goal for budget cuts. This is very good news but it is not cause for increased 
spending. While it means we do not expect a budget gap this year, cuts are still an 
important part o f a responsible long range plan. However, the positive news of the past 
several months does reinforce my belief that we do not need to make drastic cuts to 
budgets and state services next year. Already, my budget has absorbed more than $40 
million of increases such as education and other formula programs and additional 
employer costs. Cuts in the tens o f millions on top o f that will result in substantial 
program impacts.

Although my bottom line is a reduced budget, I did make room for some increased 
investments for jobs and children’s services. For instance, the budget includes new test 
fisheries and increased permitting for oil and mining development. These would be paid 
for by those who will benefit from the new economic activity. I am also proposing to 
increase our commercial fisheries enforcement efforts using criminal fines and forfeitures 
from those who violate the laws that protect our valuable public resources.



The Honorable Mike Miller 
January 17, 1997 
Page 2

My budget fully funds education enrollment increases and pupil transportation with $15 
million more than this year’s general fund level. To address the rising problem of 
juvenile crime and implement some key recommendations of the Youth and Justice 
Conference, I am proposing $2.7 million for new or expanded prevention, intervention 
and youth offender programs. I am also proposing a $200,000 increase in domestic 
violence funding, funds to add ten Village Public Safety Officers for villages which 
currently have no public safety personnel, and Medicaid eyeglasses, hearing aids, acute 
dental care and rehabilitative therapy for Alaska’s poorest seniors and other adults.

This bill opens the door for discussion of next year’s budget. I am looking forward to 
working on it in a spirit o f cooperation with the legislature and the public. I also stand 
ready to work with you in the development of, and commitment to, a responsible long­
term financial plan v hich will keep Alaska ready and open for business with a strong 
economy, well-educated citizens and safe, healthy communities.

Sincerely,

Tony j^nowles
Governor
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TO:
DATE:
SUBJECT:

Mat-5u Council
Substance Abuse Recovery C en te r
2801 Bogard Road W asilla, Alaska 99654 (907) 376-4000

MEMORANDUM

Alaska State Legislators 
April 4,1997  
Medicaid Cuts

The rerent budget out of the finance committee/ soon to be voted on, contains cuts to 
Medicaid that w j]J eliminate all Medicaid fo r  substance abuse treatment (priorities #14 
a: i  #15 on the Medicaid priority list). This action is not good for the State of Alaska. 
Please consider the following:

IMPACT
The proposed cuts will totally eliminate any Medicaid for alcoholism and drug abuse 
treatment. This amount was 51,522,209 in .FY96.

RECENT BUY IN
It was only about two years ago that Treatment programs had their budgets reduced so 
that money could be used io pay the state’s share of Medicaid. This "buy-in" leveraged 
new federal Medicaid money. Other states have had Medicaid coverage for 
alcoholism /drugabuse treatment for years. We did n o t So in Alaska we bought in to 
the program, it was not free.

BACK TO WORK INITIATIVE
Our public assistance offices are targeting large numbers of welfare recipients to go 
back to work. The local Mat-Su public assistance office estimates that 30-40% of Welfare 
recipients have a significant alcoholism/drug abuse problem. We are counting on 
Medicaid to serve these people. Loss of it will severely limit treatment availability, and 
could result in failureofthewelfarereformprogram.

WHO'S RESPONSIBLE?
Some say that alcoholics are responsible for their own disease. In fact, alcoholics are . 
physically different in how their bodies process alcohol. Normal people can drink 
moderately; but for alcoholics drinking damages their ability to think and choose, 
creates severe distortions in personality, and harms themselves, their families and other 
innocent victims in the community. It is time we stop blaming alcoholics for their 
disease a n d  instead provide the treatment needed for them to regain control of their 
lives again-

Servtng the Mat-Su Valley Since 1977



TREATMENT WORKS
Mat-Su Council has been following up on die clients who leave our treatment programs 
for the past three years. Results indicate that 75%-85% are maintaining abstinence a 
year later. There is also a drastic reduction in criminal and antisocial behavior. There is 
no cure for alcoholism, but through abstinence the disease can be managed and the 
person can return to a normal life. Our experience is not unique. State and national 
statistics also show that treatment works! The changes are dramatic when it does.

ECONOMICS
Think for a moment of the magnitude of alcoholism ar * arug abuse in Alaska. Do you 
have any doubt that it is the number one health problem in our state? At the state's 
long range financial planning sessions *i was pointed out that the huge numbers of 
people in our criminal justice system not decrease until we address die problem of 
alcoholism. It has a huge impact on spending for law enforcement, the courts, the 
corrections system, parole &. probation, emergency medical services, state child 
protection services, and domestic violence programs. But treatment money has been 
spread so thin, it is a drop in the bucket compared to the size of the problem. J£ 
budgets must be cut. I would suggest that what money we do spend should be 
working for us. Alcoholism treatment funding is a wise investment. National studies 
jhow  that $7 is saved for every $1 spent on substance abuse treatment.

In conclusion, please don't be "penny wise and pound foolish", and don't blindly follow 
an agenda that is hannful to our people. Adequately fund Medicaid for alcohol 
treatm ent so it will strengthen our economy, strengthen our people, and h  .iefit all 
Alaskans.

Please call me at 376-4000 if you need any further information.
If yc u are ever in Wasilla, feel free to stop by. You are always welcome!

Sincerely,

Suzanne Frey 
Executive Director

Mat-5u Council 
2801 Bogard Road 
Wasilla, Alaska 99654 
(907) 376-4000 
FAX: 373-1135
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Honorable Drue Pearce
Honorable Bert Sharp
QMZhafrs, Senate Finance Committee
Alaska State Senate
Capitol Building
Juneau, A K  99501

RE: D EC Budget for Solid Wonte Program 
Dear Senators Pearce & Sharp,

We arc concerned that the Solid Waste Program be funded at a level that will allow it to 
meet the needs of the mineral industry. This program is one of the areas within the 
Department of Environmental Conservation where a permit is required for mine 
projects. In particular, at least two such permits are required at most major mines.

First, depending on the size of the mine, a Class III solid waste permit is needed for 
normal domestic camp wastes. Second, if chemical processes including cyanide are 
used for removal of the metal, then a solid waste permit is also required for the tailings. 
Both of these permits arc issued and administered under the D EC Solid Waste 
Program.

Although the program U required by EPA it is not a reasonable option to give up 
primacy and return the program to the EPA. To do so would remove the considerable 
flexibility that can now be used in issuance of permits and in administration. Also, 
because of the large number of permits involved, solid waste primacy has been 
assumed by all states in EPA Region 10. Reversion to Region 10 would be a long drawn 
out process for them to take over this area and if our difficulties in dealing with EPA in 
water discharge permits is any indication, the solid waste would be even worse.

Wc urge that sufficient funding be included to insure that these functions wili >e able to 
continue.

Sincerely,

Steven C. Borol), P.B. 
Executive Director



Notes for the testimony on Saturday, April 5, 1997 
Senate Finance Committee hearing on the Budget

Submitted by John Merkouris, Chairman 
Nome-Bering Strait Welfare Reform Implementation Group
•?.o. tCal N)oim«,, A k ta te -  9*? 7 6 * t / ' / 3-ZOeCa

/. With welfare reform, I believe this is the lime to begin making new
investments in those citizens o f this wealthy state who are on welfare and 
living in or near the poverty level, and who face tough choices on altering 
their lifestyles with the disappearance o f their welfare checks. I  believe we 
should not be cutl.ng the budget o f Health and Social Services, in particular 
the D P A Alaska Works Programs. I f  any o f you have ever been into an 
Alaska Work Programs office, I believe that you would be pleased that our 
state government is working so well’ and that the positive environment and 
staff who work to put poor Alaskans into jobs should not be jeopardized. 
This is government working as it should.

2. Again, in light o f welfare reform and speaking to the cuts in the H&SS 
budget by the house, I  believe the Child Care Grant program deserves full 

funding. For many people on welfare with young children, the central issue 
for them will be, if  they do find work, who wilt take care o f their children. 
Additionally, probably the best that many former recipients o f welfare can 
hope for is an entry It vel job with a low starting pay. In some cases, the 
child care expenses could match or exceed what the take-home pay will be 

for these workers. The state could make a huge difference in child care for 
former recipients by providing some subsidization for child care costs.

3. Proposed cuts to Department o f Education, Division o f Vocational 
Rehabilitation will impact these services to the Bering Strait region by 
cutting or eliminating travel by Voc Rehab staff to this area. Currently, 
Nome and the surrounding communities are served by a single staffer who is 
living in Kotzebue, where she is also responsible for providing services to 
the people of the NANA region. We already feel underrepresented by DVR, 
and these proposed cuts do additional damage.

Poat-lt" brand fax transmittal memo 7671 »o<psg«5»  /From
Co ’ lO '/ M s n

Co.

Dept'
P h o n . *

Fax* ' f a F“ *
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ALASKA PUBLIC TELEVISION 
MARCH 1997

E T H O ' J O L O G Y

During the period March 26 through April 3, 1997, five hundred eight (n=50S) Alaskans 
over the age of 18, located in 64 communities were personally contacted via telephone by 
profc33ional intei viewing employees of the Dittman Research Corporation of Alaska. The 
views and opinions of the Alaska reside.ite were recorded on a strictly confidential basis.

Research Design

A random sample design was featured which provided that all households listed in the 
most current telephone directory for each community had essentially an equal chance uf 
being interviewed.

Sam ple Selection

Individual respondents were randomly selected from current telephone subscribers listed 
in the most current directory for each community.

Processing the  D ata

Dittman Research employees completed coding, editing, data entry and verification, while 
data processing was completed through (lie in-house Dittman Research Corporation 
computer system featuring the Statistical Package for the Social Sciences (SPSS/PC-r) 
program. The SPSS program is one of the most sophisticated research-oriented data 
processing and analytical systems available, and is designed specifically for the 
processing and analysis of survey research data.

M easurem ent H isto ry

Citizen opinion measurements by the Dittman nesearch Corporation, utilizing the 
previously de; cribed methodology, analytical procedures and data processing systems, 
have proven to be virtually perfect predictors of political election results in Alaska for the 
past twenty-five years,

1
D r m w N  R esea r c h  C orpoh  t io n
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OK, AS FA* AS THE ALASKA STATE BUDGET IS CONCeAHED —  THE 8U0GET REDUCTIONS 
SET SY T r  'TATE LCGISl ATURT THIS rtAA HAT HCAN THAT STATE FUNOING FOR 

PUBLIC TELEVISION UtLL BE SLiHINATEO OR OUICKLY PHASED OUT. AND WlTHOriT 
STATE FUNDING, MOST PUBLIC TCLCV13ICN StKVICE WILL GO OFF THE AIR. 00 TOO 

SUPPORT OR .'""'QSl STATE BUDGET REDUCTIONS THAT WOULD INCLUOE ELIMINATION OF 
FUNDING FOR PUBLIC TELEVISION?

DEMOGRAPHICS UNSURE SUPPORT OPPOSE BASE

TOTAL........................ 4% 187. 79X 100.07.

LOCATION
RURAL........................ 2X 11* 87X 12.7%

CENTRAL.................... 3X 22% 75X 15.9%
30UTH CENINAL.. . . 4% 23X 73X 17.W
ANCHORAGE............... 5X 14X 51% AO. AX

SOUTHJASI............... 1X 23% 75X 12,SX

GE.VUCK
HALE.......................... 52 20X 75% 11.2*
FEMALE...................... n 162 837. 48.8X

AGE

18 • 29 YRS........... ox 11X ROX 12.OK
20 • 44 YRS........... 5X 19X 77% 3 9 .9X

45 - 59 YRS........... 3X 15X 822 22.7X

60* YRS.................... 5X . 24X 71X 18.3X

REGISTRATION
OEHOCRAT................. 6% AX 86X 16.7%
REPUBLICAN,........... 47, 28% 67% 23.6%

NON-PARTISAN/ 
UNDECLARED......... 3X 16X 82X 53.7%

OTHER........................ SX 21X
1

76% 5.97.

TIME IN COMMUNITY
0 - 4 YRS............... AX 13X • 83% 14.9X
5 - 9 YRS............... OX 15% 05% 1b.OX

TO - 16 YRS........... 5X 2CX 76% 13.5X
15+ YRS................... AX 19K 77% 56,67.

April 1 ~3» 1997 
Sample size = 508 
Statewide

DITTMAN RESEARCH CORPORATION rtBLJC TELEVISION MARCH 1997 Tabl« 1



The Republican Party of Alaska
Pete H a llgren , Chairm an

April 5, 1997

ALASKA STATE LEGISLATURE 
SENATE FINANCE COMMITTEE
Public Hearing on State Operating Budget 
Legislative Information Office 
Juneau, Alaska

ATTENTION;

Senator Drje Pearce - Co-Chair 
Senator Dave Donley 
Senator Sean Parnell

Members of the Senate Finance Committee:

Senator Bert Sharp - Co-Chair 
Senator Randy Phillips 
Senator John Torgerson

I wholeheartedly support t’:e Republican Legislative Majority's plan to reduce the Alaska state 
operating by $ 60.0 million during this session. It is vital that the state continues along a path of 
fiscal responsibility to ensure that we do not plunge over the financial cliff when our reserves run 
out. It is also crucial that elected officials NOT BREAK THEIR CAMPAIGN PROMISES, otherwise, 
voter confidence in our democratic form of government is seriously weakened.

Remember how the voters rewarded Republicans in the last election when they kept their 
promises?

The voter: of Alaska have sent a rebounding mandate in electing the strongest Republican 
Majority to the Legislature since statehood last November. As the President himself has admitted, 
the era of BIG GOVERNMENT IS OVER!

We must continue to work to re-new investment confidence in Alaska by reducing the insatiable 
appetite for government to consume our tax dollars. Industry will be reluctant to invest here 
unless we reign in our runaway state government. Alaskans are strangled by a maze of 
bureaucracy and regulations which stifle and smother enterprise and individual initiative.

We have the unbelievable situation where government agencies use our tax uollars to lobby and 
publicly advertise to milk more tax dollars from the Legislature in Juneau.

We have the unbelievable situation where state workers in Alaska make approximately eight 
percent (8%) MORE THAN THEIR PRIVATE SECTOR COUNTERPARTS! This is backwards from 
what it should be.

We have the unbelievable situation whero Alaska spends nearly FOUR (41 TIMES AS MUCH 
MONEY PER CAPITA than the national average (see attached statistics).

We have the unbelievable situation where lobbyists swarm the halls in Juneau to suck more 
money from state coffers into pet projects and programs for the special interest groups.

But who speaks for the little guy? Who speaks for the working man who doesn't have the time nor 
the money to fly to Juneau and express his opinions? I ask you to not forget the silent majority 
who sent you to Juneau to do a job, AND THAT JOB WAS TO REDUCE GOVERNMENT?

YQUR MANDATE WAS MOT TO RAISE TAXES?

1001 WFireweed Lane, Anchorage AK 99503 ♦ 907-276-4467 • 907-276-0425 (fax)
Pad by r.*rtecub4can Party of AJasfa* 1001 W Firrweed Lit»A/vticr*j#AK 50503 • Contnbulon* may b#ut*J for fedaad dfcocnssutjecl to prwwonsol Federal Becion Campaign Art 102 5<a1;2).



No doubt you will hearing the endless shrill cries from the liberal special interest groups who seem 
to have more vocal cords than numbers, and you must not flinch at this crucial time in our state's 
history. If you flinch, and do not stand firm AND JUST SAY NO to these special interests, our 
opportunity to finally reign in the bloated state budget to a sustainable level may be lost for a long 
time.

I would venture to say that 9 out of 10 people who complain to you not to cut government did not 
vote for you, and never will. Pleare don't forget that crucial point.

Alaska voters are an impatient bunch, we will not get another chance at this. Republicans who 
squander this chance may imperil our future opportunities to elect fiscally responsible legislators. 
The liberals know this, and are trying to crack your resolve on the budget. They know that if you 
cave in, they win. They win because Republican core supporters will abandon us, and either 
move to a third party, or just "stay home" during future elections.

The liberals are also running an all out assault to pass a tobacco tax. This is simply a Trojan horse 
to generate more revenue to feed government. You must understand that liberals routinely must 
"PRACTICE" RAISING TAXES. That's right, they practice raising taxes. One year it will be alcohol, 
the next year the oil industry, next tobacco, next tourism. THERE'S NO END TO IT.

Who will be the next to be taxed? You and I? Our children? Our parents? Your business? My 
business?

In closing, I urge you to stay on track with the plan to cut $ 60.0 million this session. I am 
convinced the voters will richly reward us in the next election. Remember, we represent 
thousands of Alaskan voters who are not represented by any lobbyist or special interest groups.

WE CANNOT AND MUST NOT LET THEM DOWNI

Thank for your consideration.

1
Vice Chairman 
Republican Party of Alaska

(907) 265-6890 (wori<)
(907) 276-4467 (RPA office)
(307) 276-0^25 (RFA fax)
(907) 522-9218 (home)

cc: Representative Gail Phillips
Speaker of the House 
Alaska State Legislature 
State Capitol (MS 3100), Room 208 
Juneau, Alaska 99801-1182 
(907) 465-2689

Senator Mike Miller 
President of the Senate 
Alaska State Legislature 
State Capitol (MS 3100)
Juneau, Alaska 99801-1182 
(907) 465-4976

piniiflrfilv

RPA State Central Committee



Promises made... 
Promises kept

Thank you RepuhlicaiiLegislalors!
“Reduce government spending 

No new taxes ' '

Republican Party of Alaska 
hereby salutes the 19th Alaska 
Legislature for their governmen t 
reform, economic development and

anti-crim e accomplishments and 
for standing firm against Gov, Tonv 
Knowles’ "higher taxes, increased 
spending" special session.

1  HEfHlBUC/lk LEADERSHIP

Senate President Dn ic  Pearce House Siealter G a il  Phillips 
Senate Majority Leader Riclc Halford Hom e Majority Leader A i  Vetey

■ REPUBLICAN SENATORS .  . - .  1

Senator Steve Frank 
Senator Tim  Kelly 
Senator Mike Miller 
Senator Steve Richer 
Senator Robin Taylor

Senator Lyda Green 
Senator Loren Leman 
Senator Randy Phillips 
Senator Bert Sharp 
Senator John Torgeson

REPUBLICAN REPRESENTATIVES . 1

Honorable A lan Austerman Honorable Ramona Barnes
Honorable C o n  Runo'e 
Honorable Joe Green 
Honorab'; jennette James 
Honorable Vic Kobrin? 
Honorable Terry Martin 
Honorable Eldon Mulder 
Honorable Sean Pnmell 
Honorable N onn  Rokcber? 
Honorable Gene Tlicrriaulr

jnry L
Honorable Mnrk Hanley 
Honorable Pete Keliy 
Honorable Petr.- Kott 
Honorable Beverly Masek 
Honorable Scott Oean 
Honorable Brian Porter 
Honorable Jerry Sanders 
Honorable Cynthia Toohey

Proudly Signed by ih t  Executive Ct/nm ittee o f  the Repub lican P any  o f  A laska

| Pete Hillftrcn Tom McKiy (J ÛAyri* Amrfrdv Ro»i Ednt DeVriw Sandy Kin̂
Vice Ovannnn Naoonai Commilteemrm Noravd.  Commuerwomm

POmJ-U. V-p. <1—if daJtu. &l ‘'t'tiaa*- rdjry
Robert H. Shipley CreiCfumeytr Pauline Mart sna yFjdry

Chairman Scaetrry 'Rochelle Conner Assiium Secrturrj

Trrmurrr Auuicni frrojurrT AFRW Prendent Dalrer Ken JacobuajFinance Ouurmmi Lffnl Counsel

Don Tltomlovr George Manin RobeWey WiRepon I Chairman Repon 2 Chiurr&n
,S~/ Uj/ -ytkJ- j  /jO td./r/fZ

Burk Vrvljft Mark Campbell Pal Fofiriy/'Region 4 Chairman Repan 5 Chairman Re pan 6 Chan ttvjti

r.id l«Krth?RfpWr», rmrn/AUl*. 1001 Nl'm Rrr«mJl»«. Anclm>. AK99J0)  • Prtr lUHwrnOvw™ • (907) 276-4467 • F»> (907)276-0415



Alaska State Spending Facts
1) Alaska age.nds $ 8,523 per person overall, as opposed to the 

U.S. average of $ 2,306, while our peer states spend an 
average of $ 2.430. Alaska being 3.5 times higher than our 
peers.

2) Alaska spends $ 1.921 per person on Education, as opposed 
to the U.S. average of $ 744, while our peer states spend an 
average of $ 853. Alaska being 2.3 times higher than our 
peers.

3) Alaska spends $ 669 oer person on Welfare, as opposed to
the U.S. average of $ 423, while our peer states spend an
average of $ 302, Alaska being 2.2 times higher than our 
peers.

4) Alaska spends S 844 per person on Highways, as opposed to
the U.S. average of $ 178, while our peer states spend an
average of $ 272, A laska being 3.1 times higher than our 
peers.

5) Alaska spends $ 71 per person on Police, as opposed to the 
U.S. average of $ 21, while our peer states spend an average 
of $ 20, Alaska being 3.6 times higher than our peers.

6) Alaska spends $ 10.648 per person on Debt, as opposed to 
the U.S. average of $ 1,193, while our peer states spend an 
average of $ 1,474, Alaska being 7 ,2 times higher than our 
peers.

7) Alaska has 401 State Employees per 10.000 people, as 
opposed to the U.S. average of 154, while our peer states 
have 102 State Employees per 10,000 people. Alaska having 
3.9 times more State Employees than our peers.

8) Alaska State expenditures for salaries and wages is S 1.510 
per capita, as opposed to the U.S. average of $ 408, while 
our peer states average $ 492, Alaska paying out 3.1 times as 
much money as our peers for salaries and wages.

9) A laska ’s per pupil school expenditures are $ 8.374 per 
student, while the national average Is $ 4,960, and our peer 
states' average is $ 4,282, with Alaska spending 1.96 times 
as much on education per student. Quantity but not 
quality???



Average Monthly Earnings -- State Employees

u s ,  A M  c o  L .4  r r r  4 m  /J j>  4 4  T x  ( x f f

zIP

State Employees per 10,000 Population

4 4  c o  l a  / n r  / t i n  a / a  U J x .

c
—bo— CU

Per Capita State Expenditures -- Intergovernmental Expenditures 

-$17 6 -5-3 -

tf ,s , A K  to  IA  n r r  4 i'A '7k.

cAf>-
H

ipx
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