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how closely districts come to  m inting that goal. 'llie  re are two basic 
forms o f compactness requirements, apart from the informal eyeball 
reaction that people have to what they see. T he lirsr is area based 
ami the second is population based.

An area-based measure is concerned only with tlie shape of a 
district (Voting, 1988). T here  are a number ol ways til defining such 
a criterion. Certain irregular shapes will pass the compactness test 
if one kind o f measure is used but fail il another is used instead, anil 
vice vctsa. For instance, a common form of an area compactness 
criterion is a perimeter test. O ne such test is to draw two concen­
tric circles, the first wholly containing every part ol a district and 
the second wholly contained widtin die district; a reasonably com­
pact district is one in which the area o f the secontl circle is at least 
SO percent that of (lie first. Figure J.7a shows a rectangular shaped

Figure 3,7a Rectangle fails pcrinicter/.irea-bascd 
compactness.
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district that fails this test. However, Figure 3.7b shows a district with 
a num ber of dips and jagged edges that passes the concentric circles 
test and y. r would seem intuitively to be noncoinpact. A smallest 
square criterion, by comparison, docs a better job of catching jagged 
edges, but not smooth, rectangular forms.

Another less frequently employed compactness measure is pop­
ulation based. T he intuition behind this is that compactness is im ­
portant only where there are people: Oddly shaped lines that are 
caused by natural features (e.g., the contours of the coast o r a m oun­
tain range) should not be judged in the same way as oddly shaped 
lines in populated areas. One procedure is to specify that die ratio 
of the population inside a district to -he population inside a poly­
gon just enclosing the whole district should he above a certain level. 
Unfortunately, a by-product o f using such a measure is that ic es­
tablishes a double standard o f compactness for urban versus rural 
areas. Areas that are densely and uniformly populated face a more
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stringent compactness requirement in elVoct titan unevenly settled 
ami Ions populated areas, Suite groups that are protected under the 
Voting Rights Act tend to lice in the ttrltan areas, a criterion that 
restricts options to give fuller representation to their com munities 
might well Ih: challenged in coiut.

C o n c lu s io n

'I he tccltnicd aspects o f redistricting are made necessary hy the 
quantit-amo nature o f the task and the immense volume of data that 
is needed to tsscss the racial ami political elicits of various projios- 
als. However, the technical appearance ol redistricting is somewhat 
deceptive. Ucdistricting choices are a hour more than mere mint- 
hers and shapes—they concern political (sower, fairness, ami values 
o f  representation. Pothlcm s with reconciling these often conflicting 
values and choices arc what we shall consider next.
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M  Mil. aid 
In IS* Mailer uf IH* LLOI6I.ATIVE 

MSTHICnNO u r  the STATE.
Mlic. Not. t - l l ,  D irt. Trim. IM2. 

Court af Ayycata »l Maryland 

Juno i,  l*M.
Opinion May 33. 1081.

On |M44i)n* filed with Iho ooiirt. and 
(V>llo*ii>K hamaga tofere apeclal mailer, 
lh» lour I t»f Apteeh. Muephy, C.J., Nod 
that no vtrilalioe o.' any atalo i f  federal 
cocitrtutinial pruviaion wna ilio *n  In the 
Maryland legiilMlve dlilricUng yhn.

Ran iWcland l« comply with *4 peovl- 
alone o( SlaM and Federal ComllMioni, 
tad effinowi u  enacted.

I. Conatliullone! Lav *>120.1111
It vat nicciiary that Maryland'! legia 

lallva d lilrx tin r and apportionment plan 
comply aot only wilh Staie CauliUillon but 
alio with Moral coaetitutioeul ojaatralnta 
iinpoeef by aqua! pretaction elauee of I ha 
Kourteeath Aaiandmeat and with 0« FIT- 
lacath Amend ml at. ConH, AH. .1. M 2 -i, 
U S.C,A Cuaat Aaiende. M, HI.

1. Cxutltutloaat Law «»tl».3ll>
Cnrdeval principle that equal pretiction 

cUuie af Kourteerrlh Amendment require! 
that aeiti in bath hooaee of bicameral atate 
leglalature be ipjurtlined an tola Lain*ly 
equal population baila Ii the imo qua non 
of fair reprreenlatjaa. aeauelng lhal vot* af 
any dtiian la nfproximeuly aqua! in 
weight lo that af any other cltlten in the 
atate. US.C.A. Conat.Amend. 14.

A Camlltutlenui La** 4a>21LK»)
Stale lallaltllea dUlricte may be evtr 

auatlady equal U population and Mill ba in 
violation of Touraaaath Amend aunt be- 
eauaa of iovidtoue diaeaimlaati/n ngainii 
eaeial or ethnic miaoatllei la oypoHlonniant 
ptoeeaa, hut H ia bwic pelaHyie of ftdaral 
oaaalltalional law lhal only if  diacemuoa. 
lion la purpoeeful can than be violation of

equal prelection elauac, U.&.C.A. C a u l 
Amend. 14.
I  Canetllutlonnl Low «»J3» 3(5)

Ctlim of uneoeialitatlonat dilutiun af 
m ail or albvic veliug elreeglb require# 
proof that cLUengad pfaa baa IntaatlonaWy 
dlaetlrelnoloey effect, u A  it la not enough 
to ahovr that tho a •  allegedly dktrvainaled 
agoiat did not obtain trgiatalUa rapreaa*- 
talion in peopoelion la their numbare, and 
meaty dlacrninatnay enoUvallon la alaa 
Maaaaaey bgredienl a f Fifteenth Amend 
reant violation. U3.C A. CeanLAwanda
14. 16.

i .  I'onelltuHeoel Lav oMtt.311)
Mullbnambac lagialativa dktrk t U net 

par aa uneonaUtutiaul aadar equal protec- 
llon clauaa hut may violate FoualaanUi 
Anwiuhaanl If puapoee ia Iniidiou.ty «a 
nweiariee oe caaial voting pataalial of eacial 
oe ethaic aunanliaa, aaul proof af auch iik- 
gal puryoee aauat ba raere than vara abav 
In* that group allegedly dkeitodnatad 
agaiaal haa not a led ad lepeeoeaUlivoa In 
proportion to thek nataWra. UJ.C.A. 
Corral.Amend II .

I. Canaltlutlonal Lao o ~ ttm i>
Lcglilalii'c dialricting lo nunim%je coe- 

lo ta  betweaa lacnmbenla duel not eelab- 
liab par aa ineldtoiuneaa In violation af 
Fourteenth Amendovenl W.8.C.A. Conat. 
Aanaad. 14.
7. ConalllaHc.nl Laa 0-IH..H4I

Drawing uf leglalatlva deUirta m auch 
man arc aa to inienUuaally uahaacl chaacea 
for eleclien ol eenwhka repieaoeitalivea 
doea not couethuta par aa vlolaliaa ol aqua! 
protection clauaa, noa doea Inaant Ion al ef­
fort to dlilrfc* ao aa Lo areata bataaca he- 
twee a two primary paHiaarr pobtkal par- 
lira USAXA. CoaaiAmaod. 14.

g. Slatei *>17411
The "avarridlag objective”  la alata leg 

lalatlra dialrictinR la aubalardial aqtullly af 
populatJoa among lha variona dialrkl*. 
U.S.C.A. CautAaaaod 14.

* IN  Kfc LXtilKLATIVE IMUTMICTINC I U  4 * 8
oo.teiaaneua tiau imoj

.«. Sblea OA77IJI
Coallguily ret)ulreutenl foe laglaUllco 

dbtekling mandataa that there ba aa d id  
alan betwaea one paH. of diafricTa laantory 
and the real of lha dlaUid, and. la otbae 
woede, eoallguoaa territory ia larritoey 
touching, ad Joking and cuaaadad. aa d r  
tlagulahai frean lanUoey aaparated by otk- 
aa teiritaey, but, on other hud, idea of 
comgaelneaa, in geometric Irrme, ia dec la, 
with petaaeaLer af dalrict equidialant fraai 
iia renter. Conat. AH. 3, H  9, 4; UJLCJt. 
Conat.Amend. 14.

I». gtetaa *>37tl)
Cootigully aaul annpactnaia are not 

fadaral conHitntjaul requirement!. U.S. 
C A. ConH.Amende. It, Ih

II. Stalna * t *
In viev of aupremacy dauaa af the 

FeJarc' Jooatdutian and Maryland Oacla- 
ralion of Highia previa ion, federal ceiutilu- 
tianal requirement of payulatian «qiliibty in 
tbaleicling proem I. cha preeralnaut con- 
alratnt on compoctuaaa preaiaion of the 
Maryland Conatltutioa. I'.S.CA. Conat. 
AH. *, cl. S; Conat.Doclaratiaa of Rtghla, 
AH. t; Conat. Art. 3, I  4.

It. 81 alaa **3111)'
I l  ceawel oeikatudy be deMrnriocd by 

mere vieual aiwnlaalioi of tlerlaea) map 
whether rorepoctneu reqaieemeut haa 
bora violated, but in aorae ana Lance a involv­
ing diatncU of aalrereely ieaegular alaa oe 
abapa a ghuaca at diatrlcting map may per­
mit conclueie* lhal dUtaict h  >04 oaaatilu 
Hon ally rompnet. U.3.C.A. Conat. An. 6, 
c l 3, Conal.UodareUoo af laghu, AH. 2; 
Conat. AH. 1 .1 4.

13. Eta lea «-*7<3)
State cautitnlioaa! provtalon that due 

regard ahah ba given t» aatueal bound.vtea 
and baundarlaa af paliticai aubdiv’ .rona ia 
tnUgraAy ralaled to aaaapactnetr aod too- 
liguily reqaireraanu, and all I ivotvu lha 
phyekaJ coollguiation af dataial Knee. 
Canal AH. 9 ,1 4.

14. Ktalev 03713)
Felraey latent of elate c»nililutioiu>1. 

ru.)uiremaat that due regard be given 6a 
natural boundaeiaa and boundariea af |toliti- 
cal aubdiviaioen an dlalrlctlug h  to prcMrvr 
Iheaa fined aod hnawn laatarea which en­
able vote re to eneinUin oaacuUlloai aa lo 
thair aw» tarritoelal aataa, and aucb re- 
qulaamant la of mandatary npplcnllon. 
Cone I  Ait. 3. 4 4.
I*. Stataa «ngl{.»

Coal vndavlying enactment of legiab- 
live dnlrktiag plan af having aa deviation 
from ileal poputallon greater than 10 per- 
ccat wna plainly achieved, end iJLtrirta 
Wert! Iharefore wek wlthla partnaaaibU km- 
ka for a lata legCaletive dtateida peralltad 
by judicial preredrul, aa fovad by apacial 
maatar. Conat. AH. I, hh 2-6, U.SCA, 
Conit.Anaada. 14, 16.
16. Stataa

NotviUeLndmg dlaparity bvlwaen 
certain autdiatrieCa, legialalevc diataicting 
plan aapreaanted hoaeal and good-fallli af- 
fort lo umatract dialrkta aa nearly of 
equal population aa waa prediraltlc under 
eircamataacie. Cuutl. Art. 3, I I  2-5; US. 
C.A. CcnalAmanda 14, 16.
17. Stotaa •» lft l« )

i'ntitioaere failed lo carry a I rung ban 
dan irapeied apart them under cited caaea 
to auppoet their ctaine of invldiaua Jiacalan 
ination hi lagablive dialrtcting plan. 
Carnal. AH. 3, 112-6; U S C.A. Carat. 
Amanda. U, IL
IL  Btalea v3f<J)

Heaidontn of two axmictpaliliee had no 
aigbl, ertnvliautaaaaj oe otherwiaa, tu plara- 
rnaal in different liiatelcta in order lhac 
thair voting atrerrgtlr anight I *  nualurued 
at eipanan of other votera within lb* rouar. 
ly. Coteal AH. 3, I I  2-6; U.S.C.A. Canal. 
Amaexla. 14, IA.
It.  Stataa ^ n t f )

Conatruelion of certain diatricta ia leg- 
ielutive rliataidiag plan had raliona! pur- 
poae, and record akowod no indication I hat 
diviatee of reeideiU wllhln uniacorporetad
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town af Columbia n n  htvUtMitly rjIcuUl- 
til lo dilute thair voting tlranglh. Conti 
A rt I t  I f  2-1; OS.CA. Conat AavewW, 14, 
IL
2*. Btelra o-MtJ)

Polita-ally loir coMideralion of incum­
bency in ridiairuling prwctaa lo t i net of­
fend ConilRutiua, a irm l i  (rowing lhal. d ir 
Irictii were irafairly heklonrd to hWT or 
hinder either inrumLonlt or mamum- 
beru Conrt. Alt. 3 I I  1-6; U4.C.A. 
CuaetAmeady i l .  Ii.

I I .  Jfiilea «=»71IU
Ctaim of Invidious dlterltvbulio* could 

not bo lrnlalaad in abaane* af aapparting 
evidence that pohlkil pcocateis Wndin* lo 
election ware not equaly apan to Uoca 
chajleagrag llo  dialrletirtg plnn on eoaalRu- 
tieaal (round*. Conit. Art. 3, I I  2-4t U R. 
C.A. ConiLAmiiUt. 14, 13.

22. SlnAot •> » ())
lialhamallctJ her* relation for dater 

enining whether poiiicidir elactioa diatricl 
it unuMuUlutlontlly noacompacl « u  not 
vrkhio coiitempUlio* of corvtliUilional 
ftimon when (boy proporad tdepfioa of 
tU'i> wntlkulionnl prevision nqnliin f tkul 
'ig i'iatlvt tUftricti otn iltl of adjoining ler- 
r 'M y, be compact in form tnd a l tibnlnn- 
leaky eqoil population ind thal do* regard 
be given lo natural ioundniift tnd bound- 
trim  of political takdlvieiaat. Court- AiL 
3, I I  I, 4.

21 Slatei *>17(1)
Compnctnmi iiqulKmtnt in Sun 

ConitRratian it  intended lo privanl politictl 
gerrvinnrvdirlng, ntd therefor* oddly 
abiycd or Irregularly tiled A ilrk u  of 
thtauuivai do net nrdkimily mhiIIIuU nvi 
dance of garryraandevmg nnd napo— prrt- 
Min, bui, rather, affhrmativ* i  hawing la 
ordinarily required lo above lhal auch dia- 
lftcle were Intentionally ao drawn u  lo 
praduea unfair p.laxaj riautte ly  tli luring 
or aakonciag voting alrenglb et discrete 
groupi for pari linn political advtnUgw or 
alhrr imyonaiHiiia puryaaai. Conat. An. 
1.14.

24. Stejaa o -T M )  ■ ■
Requirement of compactHcaa of WgiaU- 

live dulricta It a luquiraiuaiA for ciaao 
union of territory, condavna U COuatilwrwb 
repreirnUliv* couuunicatian, ralhcr than 
requirement rbpendent upon diatrlet bring 
of any particular tba|M ar aira, although W 
dalrrmining wfiotbor tbrra baa baan oant- 
pilanca with tha mandatory cwwipactMU 
raquiminwnt, iluo conaidanlian a u t  ba af. 
fordid to " a i t "  of eooilkutioftai tnd alhrr 
f itte r* making ronwr dtgrta of noncaai- 
parinaaa unavoidable, i.a., roncratratiM of 
paopia, geographic laatwrva, convtaltKt of 
accara, maim of cawvmunicallon and Iho 
aavaral competing caaatliutJonal m ta a t i.  
Caaat Art. 1, M b l ;  U.I.C.A. Conat 
Anonda. 14, Ik

i t .  Malta « •» < !•)
At to compliance with coaqpiclMi* it- 

qiammant aa with compdanca vRh otbar 
coneUalioonl oriteria, laglalatlvn rndistrid- 
lug plan an lay pertampllon a f raJtdhy, 
Conat. A r t 3, f t  2-8; U.8.C..V Cooat, 
Amends. 14, 16.

2k Elatta *- lJ (J l
Wantgwmary eoanty dUlricta, including 

dirtricl 17, u  provided for in legiaUlIrt 
diitricllng plan, w in  in roiaylianca wMk 
caanpulama roqulranwnt of lb* Stnta Con- 
alilulion. Cooat. A rt 3, I  4.

27. State. 0*27(2)
Vtlltionon aboveed no violation of com- 

pactnaaa raquirwraant in any of BnHlmara 
Clty’a d u trk ti aa provided for by lagiata- 
liva dialricting plan. Coote. Arf. 3. I  4.

2k HUIrl • H f ( l )
Compactnaaa vrquirarMnt waa not Ip- 

norrd ia urutructlng aloctiaa di.vtrkd, in 
hglalatlm districting plan. In Vbaw af fact 
Ibat alaa and ikapa of dlalrici riawllid 
from gaaarady Wv danaity af payu Mioa at 
wall at hta rrrogutar and alaagtlad gao- 
graphical configaratiag. Coant. Arl. 4, 4 4.

t t .  tUatea o - rn j)
Tba "dw  rtgard" conrtkallonat yrorl- 

a ton wbicb aaaka to praaervo wotlracog-

• 1)4 BK UtCllUJbTIVi: DWTRICTINU Md. 431
( u u n i i i i i n  t«*» ivan

alud bounduy linm la t i t  voun  In orient- Linda H. Ununa. Diana G. Mali, Alary
mg thrmaalvu to larritory of the* d iililc ti N. Humpbrim, Jamaa L  SAoa and Robert
doat aot anoarnpau protection far coocapt A. Saanocb, Aaat. AUya. Gan., Dallintoaa.
aa ntkaloui and unwatbo&la aa "coianrual for tba Slate.
Ilm of internal." involving aa it  doco con- Argaed bafava A4URPHY, OJ., and
enilrattoni of paopta abaring «o— von In- SMITlf, ylLORIDCK. COLB, DAVIDSON,
laeorte. Cbn.l. Art. 3. •  «. RODOWSKY and COUCH, iJ.

M  glatea«*»7<l)
Record ibowlng lhal norwrroui publie 

baa, inga Arm comluctad by govrmoria ad 
viaury eoramltlae IbrowgbouL lha atete aa 
wiM aa fact tbnt two heoringa wtrw peraaa- 
ady conducted by tba govarnor to laoahm 
comment on rrcommandad ivglalaliva dle- 
Irieticg plan before ite final adoption rrfUt- 
ad oanlanllon that public hearing rwguirw 
• ra t  af State CuuU mIIm  wna vWatrd. 
Caaal A rt 3 ,1 4

IA Lawmjxa Wiaar, patitlonae, Kiaaiag- 
laa, h  pro. per.

SUnlay D. Abram a, Chery Char*, for 
Own A. Guideacohn and anicraa Carina, 
City af Caithcraburg

Roger W. Tltca, Sp. Couaeel, Rochvkle, 
for imkue cnrlae, Mayor and Gnu aril ol 
■oebvidr.

W. Shcpbcrdion Aball naj Alaelanaa K. 
Krajrlian, Chevy Ckaae, lo t  araitua curia*, 
Honlgonwevy Gauaty Lagitlaliva Dotaga- 
lion.

Raid K. McCiffrvy, Bnllimora, for Car- 
rlda L. CaKina v« a l, paliUanm.

Robaat B. Da Iron, Cawnty AUy., Upper 
NarlU.o, foa araicvu cneiaa, Prince 
Gaorga'i Caunty.

Rickard L. Aadiwara, pelUinnaf, BalU- 
avora, la pra. par.

Chartii K. Graham, pafllionar, BaMi- 
racHf, In pro. par.

M. Albert Fbginalu, BaWimara, for aaiicru 
curia*, Gerald J. Curran.

Prank G. Udhuky, BaHixvora, far 7Map* 
T. IgmJera, III, r t a)., petitioner*.

T he m  Ilf. Cbaiakarteia and Mirkaal M. 
War, Baltimore, h r  a r id  eariaa, tVarm- 
arivaa.

PER CURIAM OR BUR 
WHEREAS, palltioai ware filed by vari- 

oua rvgtatevad wain* af Ik* Slat* with Ibi* 
Caurtai aalfiorlaed by Sactlon ko f Articl* 
II I  of tha Cm i UUiIIwi of Maryland chat- 
laoging lha canelilullotiilky af Ik* IM2 
l.rglilaUvr Dialritling Plan aklrit > u  ap­
proved nnd became law on February 26, 
1962; and

WHEREAS, Ihia Cartel appointed a Spe­
cial Maatrr lo rchtdul* naaringa and tu 
•uhovel ku finding* ad fact aad conckuloo* 
of law te Lka Corel; aad 

WHEREAS, I hit Cartel kae coiuidaird 
the fiading* and conrlualona of the Special 
Matter. Ik* aaoapUorva filed thrraU) and tk* 
oraJ arguments af the partita and itm k i 
c u n t t  pr«M*lod in ruppaii af Ibalr reapc.- 
lira pec uiom; now, Uvtrcfoca, it it  Ihia 4th 
day of dan*, I9M 

ORDERED, by Ike Caart uf Appcalr uf 
Maryland, a mayanty af Ihe Cvart concur­
ring, that for rauoai tu b* act forth in an 
opinion later lo be filed, lha petition* chal­
lenging ih* 1982 Lcgliklive Omlricuvg 
FUa (Horue Joint ReoahitiOH No. 32) kiv- 
lag railed to ettabKah any viobtioaa of tka 
fvdaeal ca-aalitulion * r  lka Caaatitellun of 
Marylaad, lha exception te the Special 
Maaier'i report UReet by Ih* Sut* ka, aad 
they nra hereby, *»ttein*d »nd ah other 
exocptioni are heraby averruled, and tba 
kglaktiv* diatricte of tha Stula aball be a* 
ootekktked in and ky Hooo* J*io4 Raaola- 
tion No. 32; and A la further 

ORDERED, (hat pursuant to tk* provi- 
aiaat af Serctio* 6 of Arlkle i l l  * f  lka 
Conat Ration of Marylaad, tha prevision* * f  
SrctUr 9 of Arliel* III * f Uc ConilRuUae 
aball gavern Ih* tgw, cilUrtahip and real- 
daccy nqvarcraanta far akction af Sena
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low and f Irfetgofi-t to tiie Cvnvrril Af*rm 
hly of Murybnd erupt tliuL for (he |>ri- 
maty tuid general eiectioaa of 19H2, only, 
any |«.Min ncc-kioj| eSecteun as a .Senator nr 
Drli-gnte sural h a lt  maided in Hut HWtrlcl 
which h rn r «ho aurka (o roprritut not InUr 
thin July II. 1982.

MURPHY. Clliol Judge.
Thin i'iuc mvnivt-.i a noinlwr of chub 

Icagcs t> Ihe conelilaluranlily of Mary- 
Inr.it'i Legislative DliUieUeg and Appor­
tionment I'.’aa (Ike Clan), aa enacted by 
(lam* iniot. Rerokiliea No. 32 IK.I.R. I t )  
a> Ihe Itpcl Motion of lka General Assem­
bly.

I
I I I  U«t"J»r Ike Conatituliaa of Maryland, 

Article III, t  6, lha Cevtrnur la loguirad, 
aflar each ladcml dccemdel census, awl 
altar public hearings, to prepare a Wan 
t-v-...» sorts lka buvuvlsrin o l Ihe legists- 
lira dvirkle for electing mambara of lha 
Hanale and Hauls o l Dtfcgalrs. The Plan 
it  required t/i conform to lha dictates af 
HI 2, 1 aad 4 o l Art. i l l  of lha Maryland 
I'oniliUliee, which ireyactivaiy provide: 

Saclion 2: "The membership of lha Sen- 
ata shall consist of forty eavsn (41) Sena- 
law. Tha nembsrihip af lha House af 
Delegates shall aoMlat of a<M kundrid 
(oriy-tnc (U l)  Ualrgalra."
Section 3: "Tha Suit shall bo dissded hy 
law into Ugklalivr districts for the elec- 
lioa of members of Ihe Senate aaul Hooaa 
of Delegatee. Each legislative dlalrlcl 
•hall coalala one (l)Benalor and Ihrae (3) 
Dalagalea. Nothiag herein shall ptahibil 
the lut.livisiaa of toy one at more of Iko 
Irgialaliva districts for lha parpoea of

I. The caw*! prmcltioe cIsvm provlJcj (hal 
"(a|o 41 sir shall . . arty lo say prison w!lier 
kt ;wIhS*cIIoj She rep.at pto«cclie<i of Ihr lanv.*

1 Thr lillcrnOi a.nrnjrnciu peoivdav Ihe ri|hJ 
al rilnrni uf Ihe I'siud Surra lo voar ihall our 
be drain) c  *ArW|cJkr ihr Uaord Siam oe by 
say Sun on occoonl af rare, color, or pravioua 
rondOon of Kntaurk.’

electing niontbera of lha llouau of Dclo 
gates niki Ihrau (J| airiglarooinbar dale, 
gate districts ar one (I) aiiglc-nterabcr 
delegate diitric l and one (I) multiore:* 
ber drlogaUi daslrvcl"

Set lioa t  "hack lagiilalive district tha l 
roaalsL of adjoining territory, ha compact 
In forna, anil a l  nibsUcillnlly aqaal yopn 
lesion. Duo regard ahull ba givsra lo 
natural bemaiarica and the bouedariaa of 
peMkral subdivision.."

The Plan b also euepaned lo oemply with 
federal conalUaliunal conatrainta Imposed 
by Ilia nqual paolecllon clauaa of lha fear, 
laanlh aiaatvkaonl, are H tfH oU i v. dinar, in U.S. MS, 84 S CI. 1*2, 12 LEd.M 60ei 
(1144),1 aad wkh lha flflaanih anwndtieat. 

Gami/lion r. Ligkl/ooi, 341 U.S. SSd, 
•1 H.Cf I ts , 6L.Cd.2d ll*(l«C0k<

FeNewIng coeiplrtloo of the 1911) federal 
etaaua, Governor Harry Hughes, on April 
13, IM1, appointed a fivamaaibac Advlaoey 
Committee on Reap portion meat and Radia­
te it ling lo aerial him in developing i  new 
legislative dialricting tad ippertionneel 
plan.* Tha Coraaulloa coaductad nearer 
our public hearings throughout lha Stale 
and lebmiltsd lla rncemsimiidatloni lo tha 
Covernor on December 8, 1981. Two pub­
lic hearings ram hrld by the Gov tru e  
taler (hat month lo permit corament on (ho 
tecemmeaded pi art. Tha Cavarnor (bera- 
aftar raa.tr aavaral changes in tha Commit­
tee's propata), and aubmiUed (ha Plan to 
lha General Assembly an January I I ,  (MS; 
al was introduced aa H.J.R. 32 tnd after 
legislative hearings ware cor.doctad, Ibe 
awaolaliaa waa apprarad by lha CaMrai 
Assembly and bataana law on February X,

y  The CoruaUUcs waa chaired by WKUsm 5.
J sloe a. dasis Tirsaurar, sod Included Ihea h r  
sis PrtrtUerU laoa Cirri, Jr.. Speaker Or dn 
Hover flen|#nt.n I. CsodU. Or. C. Vrraoo Cray, 
a Ocsaurri from Uotvstd COoaSy aad a p.ofe. 
tor el blotgsn Starr Ualvvoitly. and Borbooa 
fm r tM I .  a Ropubgrsi) fror* Waohtnglon 
Cuuily and a ranker cI  the Lsagoo e l Waraan 
Votrai.
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19M puraaant lo Arl. I ll,  I  S of lha Mary­
land CooaUtullon.*

Under lha lyruvinionw of Arl. I ll,  I 6 af 
Ihe SUIsr CaaaUtnliort, (he Court uf Ap- 
pasla of M ityU iJ ia vested wdh original 
iurlailKtkxs, upon iRthioa lilod hy an/ reg­
istered volar, "lo ftvlsw lha legislative dia- 
trfcling of llo  BUla trad |tn| grenl appro- 
griale relief, If i l  finda lhal Ike dUlrlcUag 
of lha Slala la not cnnalaluitl wilh rcqalra- 
aaanU o l  ahhev lha Cnnaliittlian ef lha 
United Blaise of America, or lha Caaalltu- 
tio* o l  XaeyUnd." A petslion chadangbf 
HJ R U  was (dad an March t , IM2, by 
MorUgonury County registered voter and 
former Slnta Besmear, C. Lnwratxc Wicar, 
Ihtrahy inrohiag our orlginil junadicliotl. 
Rtcognllbsg lha likelihood af additional 
challangua, ami lha asad fee a Special Kee­
ler u  conduct hcirbigs and eubmil (Ud- 
Itga al fact ami eonduanna of law lo lha 
Gaort, arc designated tha Honorable IV. 
Albert Mine kina, a retired Aaaociele Judge 
of lha Cburt or Special Appeals, U  act in 
lhal capacity. By arder dated March B, 
1982, wa directed thal any rvglltrred vatar 
whn claimad lhal the 1912 Legislative Dea- 
tricilng Plan, a ; any pnrl therrof. waa in­
valid iheuid "InUrvena hi thoaa pracnad- 
inga by pelrtiaa filed . . .  (by| March 31, 
1982 an!ling forth hie objection la said plan 
awl conUlning lha particular part ar parts 
of Uia plan claimad U be onconetittiliaail 
and lha (actual and legal bnab for auch 
claims, ami lha paiiioata/ relief caught, 
iochsding any ahnrnaliva dlatriel configure 
Isen auggaaUd ar rapuaalad by lha petition- 
ar."

T u  pctltlona In all ware fitad la opposi­
tion lo HJ.R. 32 The Wiaar pMAron, iliac. 
Ho. 2, araa conaohdaud with bflec. Na. 6. 
which waa brought by Bruce Goidenaohn, 
Mayor of UaKheriberg, ainca bath paUsaaa 
challenged lha ditlrldiag af Montgomery 
County, i t . ,  DiatricU 14*20, tactualvo. It  
waa alleged that several af three districts

4. Three maps AUarehru the aayxvM Ugiita-
atw dtWakls are art (oiih U .tppudli A to Iks
tipiatfMI

I  JkakMS Cuiiar brkti usrc lubmktsd ty ate
blayar and Caumg of RochiPW aad Pis Cky ol

violated the eta fa Csiialitullonal roquira- 
rneal af ewmpnetncaa (l)intrlct IT being des­
ignated as tha chief uffrodvr) Other ptin 
cipal claims ware lhal if.J.R. 32, at it  divid 
ad Montgomery Caonty, (I) diwegardal 
"communities of latcivat," ia vklalion of 
lha alata convtltulionsl rcqukraicnt of duo 
regard for natural boundaries and political 
•nbilivltioat; (2) that it violated the equal 
protection duaae by lmpru|wrly -tactiag 
ineurateut ean.Mdate-i, nil of whoa, lived M 
tha aautharw portion of Montgomery Coun­
ty; and (3) that it violated the equal protec­
tion clause by diluting lha voting atrcugth 
of ranjdeula uf the fncnriwrutad muaiciimh- 
tita of Gaitharsbuag aad Hochvllia by la- 
elwdiug both eitiaa hi Dialaict II.* Both 
pclltiona provided allcraatlvt diatniting 
configurations.

MlaoalUacoua No. 3, brought by Carvillc 
I,. CoUiae, <( a l., chaMvngad HJ.R. 32 be­
cause uf tha way ia which Howard Coualy 
was divided The principal charges were 
that lha Plan (I) violated lha requirement 
of due regard far natural boundaries ami 
lha boundaries of poMseal aabdivmiona by 
dividing Columbia, a large unincorporated 
residential baainaaa area of the county ia 
haW and by crossing vnunly lines with 
ilouav of Deltgalta Bubdiatrieti IB, l)U 
and idB, and (2) that Ihe voting strangtkef 
blacks In wratarn Columbia waa invidiously 
dilulud, in vlolatiaa of the equal prelection 
clauaa.

Mircellanoaua Na. 4, brought by Richard 
L  Arulrawa, waa consotidaled with two oth­
er chelungrs involving tha diatricling of 
BaMiaiorc City, Misc. No. 8, filed by Ver­
ona L. Morns, cf uf, sad MIk. No. 9, by 
Joseph T. Landers, III, af oL Takes to- 
gather, thaaa prlkiona alleged (I) lhal Ole- 
Irfcte i t  and 41 aura uaaaaatilutlonaily 
norxompaet; (2) lhal Ilia use of Ikree-anein- 
bar a I  large delegate diitnctn anvldtausly 
difalad lha voting strength of blacks, in

Galgtcflhurg pdru Ipagy uoaKmSsg that the 
kgbletive llllric li La htoalaowrry Gaoaly were 
am coaapaca la form j t  regulscd by g 4 of 
Anklv |U ol lha MsryUtal Cosaumltoa.
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variation af the equal protection duusex of 
Ihe federal andxuta cunvtitutioaa; <J) that 
distract lines were sntentioiusity drawn U 
divide Republicans among several stislricts, 
diluting their voting strength in viofalion uf 
lha «|u,il protection ,l.vus«; II) Ural tha 
boundary between District* il und I! dal 
not gi»; dta regard ta lha natural bu.'ud- 
try uf I'rcderirk Avenue; (6) lli.u Ilm u->1 a 
• ion of tlm i.svrifnvilnuully Itf.iek Morgan 
Stale (Imroi-eity cu'iuuuni'.v in Uulrirt 42, 
which la peodmairurvtly while, rstkar than 
In District 41, which i* racially balanced, 
lavWevaaiy diluted black voting altragUs 
nnd divkhid n block "romrmsity of Inter 
eat," ri via), ilion of tku equal protection 
clauaa; ami (Uf that lha iioaa between Oil- 
IrkU 13 aad 41 faiitd to giva dun ragard to 
nstusal bnandnrlei.

iiiscrtlxsrout Ha 6, brought hy WtWarn 
Rush, related principally la tha dialricting 
uf llakurort County. It waa Urn petition- 
te'a ctnh* that District* 6 through 9, and 
pnrlicularly Dfnlrlet V, farted u> ahide hy 
tha osaalllutional requirerorots af compact- 
M il an«t dot regard for natural boundaries 
oe |k« boundarita of political aubdivisio**. 
Tho patitisnar alio aiterLad Ukot HJ.R. 32, 
aa a whole, did not provide for apportion- 
meal of auluUnliaJty tqtiui papulation and 
lhal the Plan1! enactaneaL waa not pracaded 
by public haaringa adequate to snllafy 
atate constitutional requirements. An *1- 
Uiualiva cunriguraUoM for diatriebng Haiti 
more County « u  aubmiltsil wilh Ihia pad 
lion.

Miscvllaaouu* No. ?, brought by Sarah 
Boyd and tiring* M. iVulwtM, challenged 
the manner iu which HJR, 32 districted 
Ike counties in Southern Maryland II waa 
contended (I) lhal Southern Anne Arsndrl 
County waa aevsctd from Ihe northern por­
tion of Ihe county tad ostebinud with all sf 
Calvert and ptrt of S t Mary'* Coienfy, in 
Senatorial Oiltrict 'dp, without due rvgacd 
fur aavursj bovndatiei and the boundaries 
of political rub-kvfakxia; (2) that District 2) 
war uncouMilutioneliy xoneuanpacq (-1) 
that the creation of two Hauae single mem­
ber districts, 29H nnd 29C, rather than osw

two-member delegate dts liiil, teiuiled Id 
population ' rqualiliea violative of lha 
oqual prolocuox clause, and tho xuta row 
sIKuljsiisI requirement of apportionment In 
substantially v.-qual nunibera; ansi (4) that 
Ike division of Anne Aiundel, Calvert, 
Chattel nnd St. Mary's Couatice, hi cr» 
nliun af Oielskla 18 and 29 and their s» 
spcctiva midiatricta, violated requirements 
of rsmpactaaws asul due regard for natural 
boundaries aid tho boundaries of political 
subdivision s. Tha petitioner* offered an 
• kaanativa dialricting conflgiuation which, 
infer a lia , combined Calvvt and St. 
Huy's Coimtica into a aiatgfa district, and 
rouakrd southern Ana* AruadcJ County 
with the (sot of that county's carritary.

Miseelisavoui Ha. 10, fiied by Thomas R. 
t-Nlciaelli, chalaagrd HJ.R. 32 k  I I I  awtire­
ly. Two Issue* war* railed, namely, (I) 
that the u*a uf mtllimomker Houa* doir 
gala district* violated Ih* aqaal peotuclton 
clause, aad (it) thal lha haaringa k*M bo- 
fora Ih* Advisory Cotumkle* wars iaauftV 
civ at (a aatiafy lha coaslilutionul rwqufru- 
aicnl uf pukiic hearing* pstecdenl Iu the 
peepuritio* of the Governor's pfaa.

Mtaecliaatoai Ho. II, bvougkl by Vktue 
If. Luwa, sf o f (all members of the Wkoaw 
co County CounciB, chads aged the dialrict­
ing of the leathern hastens Shore. Their 
claiiax were that the line* brtwssn Die 
trie to 31 sod tW filled 1* give do* regard to 
nslain) boundariea and the boandarka of 
politic*) auhdivlrtasu, aod divllad const ilu 
lionsMy protvclrsl coansauniliee of interrat 
lit and around Ihe muakipality of Salis­
bury; and that tha ditision of lka black 
community of iatersil [orated aifooud tjsdir- 
burr war mvidioaa and siolc'jve of the 
equal protection claure. Thera patstUaem 
aougkl a single diatrkl comprkrd sskly of 
Wicomico and Wocteater Counliea, and tha 
combining of all uf SotMitaC and Durckai 
ter Cuunliet with part* u f Tutbul and Cara 
Imr Casntiea.

Pursuant t* our or,lev uf March 6, 1961 
lb* Su m  fifed timely answer* to tho petl 
Iioaa, evaienc* war Ukea by Ihe Special 
hfaalrr on April 14, 19*2. aad he heard as a!
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atgisraeula on April 29, (Mil). Tha Special 
Maalar, in a dauiiad and thorough report 
to lha Court, found no merit la any of Uv* 
petitions except Misc. Ho. 9, as la which he 
concluded thal Bsllknsr* City District 44 
violated lha compact**** requirtuvtsl of 
9 4 of A r l III of tha Maryland Conalitu 
tion. (n his rapoet, the Master proposed 
aXeralioa* to Districts 43 and 44 which ha 
heiiavrd wouM remedy the assarted coasts- 
tutiouai defect In Dialrict 44.

Kxcoptlo** were take* loth by Ihe 9t*l* 
and tho potiltorwcu to tho Special Molar's 
report, aa ta which we heaidoral urgumaut 
on Jus* I, 1943 By par oarlare order 
dated Ai m  4, 1981, a majority s f tha Oearl 
concurring, we outckidud far reatone to b* 
•at forth in aa opinion later lo be filed, that 
•tone of the petition* ooUbliahod any viola­
tions of Ih* tta l* or federal oaaatllullon*. 
W* therefore ruataiead the State's axe sp­
ite*! lo Ih* Special Master's repast and 
ovrsrulod ah othsr oicrptlona According­
ly, ws coectudrd La the per curliiu order 
(hat "Us* lagiaUtiv* dietricte ol Ihe State 
shall he as aatabiiahad in and by JoUl 
House R«so)alia* No. 12." We sow giva 
our riaaorta for so haklsg.

II
A brief ravlaw uf fandstuanlai slate and 

federal conatkvststa*] principle* guvermng 
tha ksgialouv* dJolrktlag and ipportion- 
mewl prove** i* praraguialt* lo a proper 
undmlandmg of our ilupaakia* of the var­
ious contawlkm* raised by Um parties.

11-4) Tli* equal pratrction cisutc of th* 
fourteenth amaadmral requires Ih rl tho 
arau in both houier af a bsraanrral alat* 
iagwiature b* apportiaxaf os a substantial­
ly equal population basis; U it eirdiaal 
prlaclpt* it Ih* afna qua non o l  fair rtpro- 
asotalion, aaauring thal tlm vote o l any 
dtiisn ia ippeaunmlaly aqual in waight to 
lhal of any other ckiian in Ur* State. 
te p n o ld i it Siurr, 371 U.S. 933, 8S S.Ct. 
1149. 12 L.Ed t f  646 (1944); M ary land  
Commit I n  f o r  F d lr  K ip m n la t lo a  v.
O. A faclxiljr Utsriirvirvstoiy ruo*vslls« u *1k> a

wmnaary Ismedlrar <4 a ClAm* aiacndswM

To are, >11 U>S. hod. 94 S.Ct. I l» ,  12 
LEd.ad 396 (1944). Of course, state Ugla- 
lotlvu dktrkts may be aubstauliaiiy equal 
as poputstlon ami aurt be In violation of the 
fourtranU arnaadinent bv causa of invidious 
diseriramatkn against racial a r elhnk mi­
norities In the apportkmmraL pvocast- 
W hile  a /Irye ite r, 412 U.S. 76S. 93 HCL 
2339, 31 LC d2d 314 (>*13); Whllcomb t. 
Chans, 403 US. 124. 91 S.Ct. 1964, 19 
LVd.M  343(1971). It  Is, however, a baalv 
principle of federal oaaalilullonat isw that 
oaly i f  (ha discriswaatlo* la purposeful can 
there be a rlolatiaa uf tha tquti pioteetioa 
clauaa. Vodffr r. Boidem, 44( II 9 66. 100
S.Ct. 1494, 44 L.Ed Al 47 (1984); IKajh 
inflow ii D a m ,  I'M U.8. 22*. 94 S.Cl 
2044, 41 LCd.td W7 (1974); H om brtk  v. 
So  ms reel Co. Bd. o f  S d uo , 2*3 Md. W7. 
4U A.'At l i t )  11991). Thus, e dalev ol nn 
conatilulloaat dikilton of racial ur avluwr 
voting slrodgth require* proof Hut lha 
challenged plan haa aa ialantianslly din 
criminatory effort; it la not axoagk ta 
alrow lhal Ikaa* allegedly dtxcrimiaalrd 
agiinrt have uoa obtained legislative sapre- 
auntalion in propart ion to thair numbers. 
Mobile k  Bolden, eup.ro, While a /fryer 
fee, so pro In other wuro* H must b* 
shown that tk* du, - u,iog plan 
wan cuncelvfd or optraMd a* a purporrful 
ikrlca lo further racial ar atknlc diarclmi- 
nalloo. Mobile a, de la te , aapra; WAff- 
aourb *. Chavn, supra.*

(J-71 A rnullimsmber trgialallv* dialrkl 
as not ptr M uncoostitulioiu) imdor tha 
equal protection claui'. B u m  tv Rich 
ordson, 344 U.H. 13. i i  S.Ct. 1286, 14 
L.E42d 316 (1964), Forts*n  ». Dorsey, 3f» 
U.S. 433, 83 S.Ct. 494, 13 I, Ed.24 401 
(1946). Howvvar, auch lagialalira sppor- 
tbosvmsuta may vislalu tha htvrtraalh 
ojrmndnsant If Itwiv purpoi* wire iavidtows- 
ly to ssisimiis or caacrl llsr rotiog poten 
list of iscia) or elhaic nUoritice. Mobile r  
Boldsts, tap  re : While V. Wtieer, l i t  U.8. 
TBJ, 93 S Ct. 2348, 31 LEd.2d 336 (1973);

swUAou. Si MU v. a d d * rqn , *«t 04. «
*J. I«  SJ" VI 1417.
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liir ili ' t. Rcytelpr, .eeep/u To prove sievh 
un Mlogeel peeri-emc revpjirvx more limn a 
mere showing Hal (lie group allegedly >i«o- 
crimiuAled against hxa ivk dlcctud rrpre- 
seeilatlvea In proportion lo Iheir numbers. 
Mobile r. BnitUn, sre/uvt, 4 46 U.S. ol Alt, 
I 111 B.l'l i l  I  pj:J Nor dun legislative 
d Uncling trt vfxirxire controls hrlwcsn in- 
nui'jvDla evnkluh |wr no invielkmsireaa In 
violiili'Mi nt I bo lour U'cv lli .srocnriuiexl. 
W liilr r, IV. Im ; tu pm : C a jfaey  t>. Cam- 
M inn  412 U a 736, 93 K.U. 2 )41. Ilf 
LK>l?d VPS (l'J7 3); I f - im p e l I  et Appor­
tionment G t ll ln l Vi, 66 N.J. 126, 31!) A Id 
714 Il'iM I, Neither •loux the Atoning of 
logid-ilioii dlsiticla in inch n m u m  an to 
InleiXiaxally enhance the chances (ur cine- 
Hon of nonwhito representatives oeuWuir 
a per ac violation of lh« equal protvriiu* 
clause. U a ile J  J*with O rganisations r. 
C e n t . 43* U.S. 144, 91 S.CU 996, 61 
L Kel.Vel 229 (HT7) Birsdsriy, so intonfkm- 
al effort to dialricl no aa lo eroalt a balance 
boiwoea two primary portliaq political par­
lies dose net violate fb* (oueterilh ataand- 
meat, Gaffney r. Cummiage, Mi pro.

O l While tk* "overriding shjsclivc" in 
KM* Uginlallv* rluUrcllxg in eebsUalial 
equality o l population among Ihr various 
districts, Key not .4) u Sims, ilepra, 377 
U.S. at 679. SI S.Cl. * 1 1390, tkc Supreme 
Court recognised in that care tket otbar 
yjlut considerations, whkk do aul stgalfi- 
cantly Impair equality of apparlioanant, 
may bn Ukcu into aocouut m tke dislrktlng 
and upportunmaril o l Mat* legislative bad- 
irs. II laid:

7. P/.oi to 1470. the Maiyisatl CoiuUsurati did 
ncl cousin ear p/uvlkan in enull.no. wilh 
Irdrrst emu I it Ml ton si vrqutramsars tar rtsppov 
lUuauM ol ski UW k'ttilnurv. Scilmn >0 1 
at i *  I fee l u l l  Coauksrlos o l Mst|UaU, sro- 
potoi tar Jdogllun by Ike atorlsnd CoasXtu 
lainrl Canneatloa cd 1647, provided la fr.lineal 
psvt I tor Ok- population npavsaosvU by rati, 
IvMitov and dck|AK ‘skKI tv udelAatUlly 

arut Itwl sack dssSrlct "shill enasisl A 
s4|0pda( irnkvry and ba rampart In 4o«ni 
Isadf Idler ragaid skag hr prise la nrSsnal 
koondaekt and gla kooa.la.u--i af futilksl sub 
dtvltUni" prkga Ike 4*all CoaoAution was 
iijottcS ky aha people af ai-i/ytaad upon refer- 
saduaa keid on .May Is, |«M. As ukusndal

"A Slut* may legitimately drs.ro W 
main loin thu integrity of various political 
subdivisions, insofar aa poualblr, and p.a 
vido for eembeci dislrkLs of contiguous 
territory in ilcsignirg •  Irqinlatira appor 
tkmmcAt xchvm*. Valid conrUstxliaai 
may nadcrfiu suck aims, larliscrsnainal* 
dialricting, witkeat any regard fay pokti- 
cal subdivision or natural or historical 
boundary line*, mny ks little mere Ikon 
an opvn savi4atl.Ni to partisan grrryman- 
daring Smglo-anruilwr district* may bo 
lha rial* ia a a* SUtu, nrfuta aaolktr Stair 
aalghi dcuru In acbiov* wuic (fsaibiiky 
ky creating nukimeieber or fM rrial dis­
trict*.* UL at 67LM9, 84 S.Cl. al 1296 
(fcotnoua omUtog.
|»| CoasiaUat wilh the** priaciplaa 

from Reynold*, 4 3 of Article l i t  of lha 
Maryland ConatHietioa. la alrandy ob­
server), paiaiiU bull) skigi*-number aad 
mukl mambar delegate districts; u d  i  4 
directs that legislative districts ‘'aball rem­
ain of adjoiakig territory, bo comport la 
form, , ..  of aukotantiaNy equal population 
(aad) (d)io regard shall be give* lo natural 
boundaries and ll>« boundaries of pa Utica! 
subdivisions-''’ Of tkrao consuls I kto-d ro 
qoiruiacnla, lhal wklck taaadalrt liia l leg- 
ialatiya diaUKl*consist ot adJoiniagUrrtbe- 
ry {i.e. ooaliguily) aul ba corapoct in fatra 
lave bi a cooatdrrid by orkor slalm hav- 
tig  similar provisions ia their rcaeUullons. 
Tkare consU bare held thal th« oaatlguity 
aod osaqnetnoaa rvquirrmrata, and partlc- 
•tariy the Islter, are intended lo provral 
political garrynu sdning.' See, e.g..

cqunliiy vt poputnlos, ‘aiiairwiig icrdSMy' and 
“sx rvpAtS la fo.oi' prnvlduoa el IbnC dcxunsrns 
wvrc burr VxUui-0 m a roaoisaUnosi smsJ 
taunt ptopotcd by tk. t i t  af In  Acts af IPS* 
sad retilkd by Iks pensde on KnvcnArt J. ISTSk 
■ v ch. 34) af the Acts id 1071. mdOnd un 
November t, IP72. tkc CoaidMAon mat Spain 
ansrsdsd to inejndn lka piuvlrknn. Aot inctndcd 
in 4k IPSa dtsri Catuthstto*. tkst T)vr maned 
shag t-c gtrcn lo natursi tnuadaSsi and Iks 
twtandu/ks nf pokltcvl lukdlvtalons.'*

I, The uurd "prvtywandtr" tass givo ktrlk ts 
>113 fodowlsg a csftoonlll's druulng sf • Atas- 
usckutrtU itmdadv* igssrict l hut kn dmsdkad 
as sppcnrlng kkn n "anksntsndcr." An nnkust

IH RE I.PdJIRI.ATIVH fMSTmCTINC Md. t|37
cistMrn AJtau ssaa seen

AVArop* v. State Been! o j  Election*. 88 
IH 2d 17, 68 Ig.Uae. 461. 4iM N.Cfd 4*3 
(1981); F n ie le r  o, Dokeely, 3«6 Mo. 480, 
284 8.W M  427(11661; Scknehier e. Rocke­
fe lle r , 31 N.V.'id 42*. 340 N.V.8 2d 88*, 283 
ff.E.2d 67 (I972>; tipinton la  Ike  tiotvty 
nor, 141 K I. 240. 221 A.ZdfSildbM). TV* 
cottlaguily raquisnston* mandate* that 
? bers b* no drill too bctuman s u  poll of a 
dialtlrt'a territory and th« r«3t o f tho dio- 
Iricl; In otbor words, contiguous Wtritory 
la tarrkory loucking, adjoiaisig u d  eonaocl 
ad, an dialinguiahtd from l«csslory orpant­
ed by othar lotrilary. See, eg., SckneMer, 
so pen; la  re  S h e rri ll, 1« N.Y. IU . 81 
N.K. 124 (19*71. Oo IU  rtlicr Vond, tha 
ideal of oaanpartMsl, In gaomt Irk l*sr», aa 
a rirclr, wilh Ih* perimeter of A dulalcl 
sqvtdisLaal from Ra cratar. Sea, e.g., 
8cAuraitabcrg, keapp o r llo nm tn l, Gerry- 
manJtee and  Ike H o lton  o f  ''Compact- 
tiara."  40 Mkm.L.Mov. 443 (1984); Ruack, 
i le a eu fin y  Compadaeee as a  Repairs 
m eal o f  L ry ie la th a  A ppoe lloam ea l, i  
Mid was* J. Pol.Bel 10 (1941). WHh IV. poo- 
aibto ticnpUoa of Colondo, Vawavsr (am 
Acker a Lose, 118 Colo. 115, 498 P.Vd 16 
(1*7211,0* Juritdielio* boa defined or ap­
plied lka coca port mmi roqviremrnl In gto- 
rwlric larnu. On-th# contrary, moat Juris- 
dictions hare conrtudad that tho eomtltu- 
tlonat conpoctnco* rrqutmmtak in a aula 
logiolativa radWrirtlng cord*st, (* a >*<a- 
trio natVar Ulan a* aba* kit a standard.

(101 People a. Tkumpiae. 118 Ul. I l l ,  
40 N.K. 307. decided la 1684. waa Ik* firrt 
eaaa to disco** compactness authoritatively 
under * stair oooatitntkaaal provision to- 
qoiring ooadiguous and ootnpart ekalricts 
appartionad oo a popalAtkm basis’  Tha 
mart Uiara aacJuwad aduptang a standard 
dicta*navy definition of Ih* word "cocsfOcV' 
ta  OMSnfag "dans#," "praised together,"

okacrvc* maanslsd tkst tka dblflrt ndgSt mats 
yrupc.ty ks daartlkcd na a "gsirrnwvdsi" alter 
dwa Gavnnor af auaasrinumc Mdridpn Catty 
ako had a rote, stkvil a maam ana, to Ik* 
canal met toa sf dw diuricl -Sra tteodg CW- 
USira* dt* Cerr, niudtr, * h f f t k u  Ltav. 
J4k U)(ta7ik

or "cloaa, nasr to a common center, 40 
N.K. at 316, 14 rca-ogaiscd that tk* most 
comport district territorially would ba a 
circular pfsuw, « trry  potal oo tho boundary 
s f whkk would be equidistant from lka 
cratar, sail thal lha nral ntuil tompscl 
district would b* a aquaae. Id  Tha cootl 
hrki, however, (hat ''anything tike ckjao 
approximation to parfaci ccmpsclnaax of 
tsoitory. in Ihr arm* of rquat Mstncoa of 
IU peiau to a common renter, cotdd ftal 
havo bcso raaant." Id. After noting thal 
the compactness prevision, in application, 
waa affected and kifinanced by IV* require- 
m s l of equality in population among lha 
various districts, tha court concluded that, 
aa uaad In tho IKinol* ConsWulion, Ih* 
term "compart" moaal "closely united, ter­
ritorially." Id- Later lltiooU curs havo 
adhered closely to IA* principles o t Tkomp 
eon. Sea Sck ra /e  r. S la te  Board  o f  KUc- 
lions, 18 M.2d 87, 58 Ik.Dev 451, 430 
ff.t.Jd 463 (1181); People ex ret. Scott a  
C rita lli , 6* 111 2d 164, 217 N E2d 881 
(1972k People e t  ret. H e f ltn e n  e  Car- 
lock, 1*8 III. 150, 45 N.K. 109 (1992). 
While olkrr cases are gaarraky ia accord 
wish Tkumpeon, soma havo expanded or 
ealvgod opon its ralaaasla. In Opinion to 
Ike Goeernor, 101 R.I. 293, 2*1 A.28 1*9 
(19661, tke court said thal Ih* Urrx "com 
port" has no prtda* or exacl meaning with- 
1st lka contest of (hat stafri* ronHkutiaaal 
previalua requiciug that Irgielaliv* dialrlcU 
b« " u  rompsct la territory u  poanMe." 
Instead. Ih* oaurt held that tka term kad 
redarencs to a priaceple, rather than to a 
daflaitisa, and kad nwaniag “only withsa 
an appaopriaU factual coranxi" 221 A.2d 
at 892. Rsferring to Rhode Island-a tercg- 
alar bcundariee, (la hoy*, lalals, lilsnds, 
rivass, Ukr* and alhrr grugrapkical I ex­
tons. and to Dm overriding >oquinm«ict 
that dislskia be comprised of auhotaalially

S Pxuat tipparllsnewcne. ruaeimilsy aad cuaspsrl- 
aess haea bass icfcerrd I* as Ih# trtally vf 
aaukekW nperwiUAlwa. Ilsckes. t'cvegrvsriue- 
1 1 Duerlcdne. •saukiaos laslieuXarv 40 (10*0 
Coaeigueey and ccsyactntM are aae, huvsvss, 
fitassl coasslheiosaJ rvqusrsmooes. lee Celt- 
H*r K Cum ad IQS ayva.
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equal population, llw court mid that Urn 
compact**** m ji i ic w r i  dad aot moan 
that the ( t i l*  kid to he divided tat* dis 
tne Is rontpriied af circular pUrro* oe 
aqiurra. Af TVs roaapoelaca* require 
non*, the court taplsac-d. ta aa a n llf * ': /  
mAtdortajr Mfrgaenl to ptuvU* (ho 
cleclocate wilh ♦li'acKi* rtf*radiation, 
mlhvr (I on with a tlc-iign ta ralabfkh aa 
onbily nnd apiaavclrxnl |)tltani n l ataelo 
rai dlstnru; it wm proper, Ikncafatn, U 
conilikr nntueal, histosksrl and gtograpbi- 
eal Iwundarie*. aa well aa political lilt**, fat 
drawing district* ta tang aa Ih* purpose 
wan u t  ta arliiovt a polilkel gerrymander 
paubltrlfd hy tha csnrparsln*** provision. 
Af.

Virtually lha aacsa views were n . 'c iu v t  
n  Schneider V. BochtfeVer. 21 N.Y.20 128, 
MO W.Y.SJd 849, 293 N E.2d 87 (191%. 
Wilhia lha easiest *( New Yack's o*a*U» 
tional pcovlakm lhal district* be compact ta 
form, tha couil said that the requirement 
was a "practical" on*, without a prectaa 
moaning. 210 NY S M  a l898. 201 N.K.28 
al 72. The compacts*** requirement, Ih* 
court rs>J, waist b* interpreted aad applied 
•o *• lo aeotmnodeta the overridlag goal 
of equality of papulation among tho vari­
ous districts; sad il did nob viotal* lira 
cnaatitullonal compactiua* mandat* lo taka 
account af existing political subdivision 
linos, bspogtsphy, lbs irregularity of slate 
and municipal boundaries, mesas uf Irani 
portal iota assd lines of comvtusleaiioa. I d "  

Comeionioealth sc ret. Specter r. Lenin, 
188 F*. I, 2)0 A .2d I t  (I97g), in talaryret 
ing Fnrrtivlvaaia's cvaabitulvoaal ootnpaob 
ness requfaenital. oanckided "that these n 
a oar tala degree of uaaroidahta non* on-

(S XvlWr Nik Vnvh rua  see asnoallp coasUi- 
ml wtrh dw lhampean and Schneider caws. 
tee he rs nkherdnee. >* 1 N Y. ?*», I l l  M.g.ld 
Ji7(iM4|t SvrvO.vdaw.Jrt N Y. *4. IIJHK. 
U l  (tviak ta m JtnrrfC II*  H Y. II), 81 M.V. 
l i t  (INS).

II. A larvr Pvnneyt'snla eaac Is In aatovd wkls 
Sprier, tee fn re Meey*eel{aeeeneml Plea far 
henna. Ce.lM uswOfc all Pa. Ml, 411 Aid Ml
flHlh

paeUcia la any spyorUonBtnl scheme.1’ 
210 A.2d *4 2X Tha omsrt nsragorind thal 
tba psra mount ohjartiv* o l achhving sata 
atanttal squslity of popalallon, Ih* UM>n- 
aeai of papula tens dnniiltat wilhin tha 
slata, and altarla lo raalnUla lha intagrfcy 
of htuadarta* of pollkdl aubdkrialop*. ocdi- 
warily retail In tha dratvfag of d4«triet«tltat 
aco not mcdolr of |**m *trk corspactrsosi. 
Aa odd atwpad diatrlet i t  not, Ihecefore, 
set s*easily a rslahl* sign of a pollieal 
garcy— dar, lha eavrt arid; sstXee, lha 
as apart as sa ol lagisfatlv* dtatriehs mast ho 
svafaalod objaell-rely aad wkh agowuvo* 
for lha atmaanU of aruyotdabta aaocusn- 
paetaeta for ivasoos similar U Own* out 
hoed ta Opinion  4* fr'.» Gone n ea r aad 
Schneider. supra.11

P rtie le r a Kirkpatrick, U l  S.\V.2d 422 
(M*.l9lb), also recognised that a degree af 
uaavotdabte noacorwpactneaa would be 
petaewt ta sons* *pp*rik>*r**nt arhame* h r 
cause of anaven papotatio* doaaitioa, tha 
■saad (oe popolntion aqaalty among die- 
Iricta, and the daalna lo preaerv# natural 
boundaries; and that naaaeqacally dtatrld 
Law* wight aot ba aeathaticaJly ptaaarag 
raodata af geometric coot part ncas. Id. al 
4 M " Tha m i l  la Datenporl a Appor­
tionment Comer n, 8t ft J. 126, 319 A.2d 
718 (1974). dtacrriod compart**** u  la 
"aluaiv* concept," on* of kreitad alrhty ia 
view of tin overriding goal af substantial 
equality » f papulalino, and Ihr Irregatarily 
and arid oanflgurattatu of Itw stain’s 
houadami nod the bound arise of Its politi­
cal eutaJWitiotss."

A mors precis* dafiaklon nf eompoclneca 
was atUmptad far Acker aa Lore, 178 Colo. 
173. 488 P.2d 78 (1912). Involving a stata

IX EarHa Wrasorl eatsv ere ta seemed uklt 
7* Sirgn nn end herder tv eeriperrich. afw. 
ted, e.g. Preirtn r DekerCj. MO Ata. 4*0, 1ST 
8W M 117 (It))* trees te rel Deed, V. b w  
rAnti I I I  XWJd AIT UP.I8M); drear ar nd 
tamii u MsrArari. Ml Mu OX 14* 8.W. «  
(**»>.

IX Cattor New ktjry Mice str consilient wtrh 
flawysvs See Sduemadnger K ShrtedrX Ih  
HI. 18). r t t  A.Id I AS (i*7J>, Aw-Asaa* r. h r  
dree. ,«t Nl. C88 1)1 A M 181 (IM?|
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conilitatlonal riqwlreriwal thal diatrkta be stances involving districts nf aatramnly in
at eompact ta area at paaa'Ma." TIM 

court sail that, a* aaad In tha Colorado 
tonslitution, aamptctaaaa waa esaoarned 
with "a geographic a m  whaae borrastartaa 
art aa arocty tqakliaCMl at poadhta from, 
the gaogr sprite aontsv o t lha arts being 
to w H w t  tdtasring for vaitaneas rev tad 
by population d* unity and dtatrfbwti**, Can­
tus awanwiattaa districts, aad reaiaaahle 
vsrlsliras Mcaaartatad hy natural bound- 
ark* aad by monty lie**." Id ,  IM P .tda l 
78. In a taler Colorado cart, In  re tnter- 
rogatories ky Caul A term big, 1TI Colo. 
I l l ,  497 P M  1024 <1872), Ih* count bald 
that there had btan "aisbstanUsd oompll- 
aoea'' wkh Ih* aorapoctnosa reqalctmenb 
where caaaldevtiion arts gtran ta Ih* 
"goography o f tha stale, popularise concaa- 
tsatiaaa tad liwir ioearioa, lha variotu s lu t 
aad thspa of ceoaua anuaterwllon dtatrieta, 
aad lha abatwea of ctaoui block* far asany 
laaUneaa, plus tha various sites aadthapea 
af csrrnriis, aM (af wbkh| militata agalaal 
aaa purHcwlar or ktau) eolutioa n  lha reap- 
partkximsat pfobtati.”  497 P.2d at 1826.

(11, I I I  The c u t*  geuteady recogm’i t  
that lha vampiclMta lequietansal ia sab- 
sorvisat, iu apphration. In lha dominant 
ftdaral conrlitationsl reqalrtraanl of tub- 
ataaltal aqaallly of papulatiott vaong dia- 
trkta." Sae, e.g. Schneider, Davenport, 
D a rre ll tn d  G riee lti, all nr pm . Aa ladl- 
ralsd, Ihe crass ahro reeogalu that Ih* 
carayurtotat reqalremain mutt ha agqslied 
ta light of, arid ta kaemaay rvrta, lha alhar 
tagklnule eutUalaU whkli ta lin t l wih 
and ops rata upon Ihe oaaalslullonal man- 
dal* thal dialrida be coarpocl ia tarn. 
Thus, it canoot anllnarily be dttaralnrd hy 
a aura visual tiareinarioa of an ritctmal 
nap rhalher tha compartat** requiiensant 
haw bteo vlotaltd, SpeUei. Richardson aad 
Doeeiing. all eagra, iMhaugh an aont in-

18 la tlst, td lie Saarsnvuy Ctavm of r lr  Ptd- 
tml Cannktfum. Arhcle VI and Arlkk ) af dw 
Ataridead Orrlarului sf WlafUs, lie fsdvid tor- 
vUrjrtaua) raoulnrnwas of psirulaAsn rqunlily 
U lka durrb- .  <g sen sail la th* pieeeJeaed era 
•valor oa as tompaclwn prwlssao af g -1 of 
Ankle '.- et ihe Hssyland CanUksdna.

regular aIsa or ahspa a f lu n t  *1 Ih* dis-
tricltag map taay pariah tha rondos Ion 
that t  dialrkt it noI «*rutllulionally com- 
past. ScwScArege, tupra . Th* rasas hold 
lhal otmpiawo* with tha stale ooialstullon- 
al tompantkaaa raqriraraact la tawudatory; 
Mead, •  aaeaber af Jariadkttau hava 
foutrd Ssglalatlva dtalticta lo b* rtneontlllu- 
lionet for fadura ta observe the comport, 
ossa aUintard. See, e.g., In  n  L cgm la lin  
D istricting o f  0 n ' t  Assembly, 193 N.W.td 
784 (Uwa 1972); Acker, Thatnpion, B a r ­
ren , and P re iU e r e. Doherty  all rrepra. 
On Ike, otbar hand, tha cats* alto recvgnlst 
Uut it la not (ar lha M klsry  lo sklcrnfa* 
whothar A more cob port district could havo 
bean drawn than that uadsr ckaltanc*; lh« 
court's pro vises la aolal)' ta ddcmla* 
whothar tho principle* uadsrtyiag lha ra- 
qukarwcntaf canspadoeof of tcrrkoey have 
b<*« contldamd auil proptri)' appltad cue 
tadsring all ralavant circurutarKoa. Sac, 
e.p, Schneider, Davenport, Opinion lo  
the Ooemnear aod Them peon, all aupra.

113. I l l  Tho pvavtslow of 8 4 of Article 
111 of Ih* Maryland Coaalrtulion that 
"(d|ua raymni shall ha gives to natural 
boundaries ami M boandartaa of pofabacwl 
ikbdivsataaa" it ialtgrslly misled u  tha 
coiapaatMta aad oaallgurly raquiremanu; 
all Involvw Ih* phyalcal configurtrita af 
dsulric* linn.1* Tk* psiaiavy tataal of Ih* 
"due lugard" proviaie* i t  lo pnaarvu lh»s< 
Used and known Irulures which enable vot­
era lo kiaiataia an orlastalion lo their own 
iarrilocial a rasa. Idee corapactnoo usul 
coollguky. Ilia ‘ due ragard" scquiruiHal it 
of mandatary application, aithaoih hy (ta 
aery verbiage it wartld appear lo ha Ihe 
moab fluid of Ih* tossariUrllousd uemponenla 
oulllnad in « 4.

IX Uts oanurucd HiriHporsltf mwiklpsllrlvi as 
hvlag 'pohluai uahdlvrtlcsC wrOVn th* onnlaia- 
priliou ol (  4 In At rr Le,oielhe Dio, Ur Sep J?t 
Md. ))a  J it A 14 411 reel denied ted raw 
Tr.hU, r. Cateneec et ltd , 418 OX 840. t l  
i d  K .  SJ LE4.Id 47 (t87f).
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IIS) Only h lilio * *  Nu. g (Baltimore. 
County) and 7 (Southern Maryland) chsl 
I rage iksuicti on tha ground that Uwy ar* 
no! of sutatantialfy tqu*l population. Aa 
lo th* former petition, Uw geal •t.vderlying 
vaactnival of H.J.R, 12 of having no devia­
tion from llw ideal pepulalioa greater Usa 
19 Itarceat ( *  6) war plainly acAievad aad 
the dutricU ate therefore well wilhia Ihe 
pcimiuihk hmlli (o r stale legislallv* dis­
trict* permitted by Mahan v. HotrtH, 419 
U.S. 315, *1 S.Cl. B79, 35 L.Bd.2d JM 
(1973). at I tund by Ihr Spatial Mas Ur.
See a lto  Drawn « Thornton, —  U.S. ,
1*3 S.Cl. W 9), V  LCd.2d 214 (I9H).

I Id# Aa to ft iit ia *  No. 7, then ia a 
dUparity hat* ten SubduArkt* 2M and 29C 
of t 6.5* and - 6.13 from (he meaa, nt- 
aprclively. Wkik thk disparity mlglrt htve 
been eli—'satsd or reduced hy cmnho. sg 
these tw* dltlrkU  lalo e eiegk tsewmero- 
her dislrkl. ea maintained by lha petKioa-

te Helen Market llw  a* tosg s. at.crgraos 
trow s tlrkJ pcpoladen .i***e. J is hair J *ti 
Ufleennte .csildrrstkni ineideal * i Iks ifTtvk) 
sttos et a rsllonei llsss pdky, Q to vtaHsn frer* 
ihr «gust mpolwssH is penwluiklr
(lOk tosWau spyrmud la iksAoa).

equal pupllistiu'^ 
compoclnei* 
lis t  the iU £  "  ^  
IrkU  ewmfi o \  
squnr.w, , , W . %

nuiodin. •*. r  \ T
rh.tf, 

Ot, A

<r, Ihe disparity ia althu Ih* tolerance 
permit led hy M nU tt iwdtr Ih* federal 
equul prelection clkui*.”  I*  this regard, 
wc note that the diilrlrting fn th* Southern 
Maiylaad nrra look ialo account lha obvi­
ates acrd to mamUin tontipuKy aflanMaey 
in o lder t*  prcaurv* eoiatstaeaLrapeaaanto 
Uw tonauniattlon. Moreover, lha dk- 
Irfctesg proctor hi thk area war eemplkat- 
ad hy SKrra saamatratlona » [ papulation 
an a kand ara* dhrldcd by walirirlgwl waters 
end contained by en intricate, uaavan 
ahondine. 04 soveral akarnaljrei con- 
sidtmL (ho dlelrkting piaa, a* idlimelaly 
adapted, arohied ii.vi.1ag dulricta haiweea 
uahridgod water*, alkali al a m l  af right­
ly tacrctaad aftequal appartioeauat be­
tween Ih* two tubdklrkta. However, ea 
required by HtytttMe a. State, to  pro, and 
witkm lha (ornuUlion of MuAoiq we egrr* 
with Ihe Special Muter that aa to th* dis­
trict* chisikagcd ta PtliUea Na. 1, HJ R. 
32 mpmieot* ass barest tad good faith 
effort to coratraci dialtkU an aeariy at 
equal papviaUre u  waa practicable ia tba 
cJmawUwxa."

(0)
lavirfoue Diaeeianinatlre 

(17) Al almady r.dlraltd, eigltt peO- 
tire* challengud district* fur varylag ru  
tors aa heiag lovediooaly diacrisniaotary la 
vioUtioa of Ih* equal peetvetia* clauaa of 
thr fowrtacalh amendment, i.e., (1) ea to 
fYtition* .Vor, 2,1 and 5, that th* disltkt* 
diluted the voting rtraagU uf reaidsal* et 
iaeorpocakd muakipollka **d an aniacor- 
pomud town; (I) ae to Petitions No*. 2 aad
5. that the dielrkt* were drawa to pmtact 
incuaabeaU by assuring that a*I laora llita  
ea* incumbent aeaatoc or I hr** inramtwal 
defegatos wem placad is* any stogie dwlrkt; 
(3) u  to Trillions 3, 4, », 9 *nd II, that Ih*

IX Tk* prUUonrs us No 7 dui aos towsad to 
fore u. J.S. Ike rlstawU aorutwloa top.rUy 
vfolsted Ik* su*< eoasUfWloasf pro.ld** ta 1 4 
sf Artois III tor tutauaUsj e-yetUtf a l popalt- 
do* am*** dtrsricli. We, ihsrsfsre, do sot 
rsndtor wk.ik.-r Ik* slue rural Put kiuct rr- 
WHrecww Ii a m  Mrsaasw Sim .to kdusl 
eoaidt Suit rvqdrsrasnL

IH W£ UltilHLATIVH IIUfTMICTINC h l l  44)
4 ( U u m tJ i is i r U  remi

dklrkta diluted Ibr voting ttranglh at 
black* aad political minority group*, aad (4) 
as bo Petitions 3, 4, g, 9, 14 wsd II.  Ihs4 th* 
voting *Uvaglh n l diacmt* groups m i  oth­
er is U« diluted by utdiiiag aiulimataber 
dM rktt and by dhrMiag "oaRVianitlti of 
laiararf.'' W* agym  wRA Ihe Ipwlal Mem 
tor’*  coodntU* lhal thace I* aa tn tril in 
•ay of lfvt** claim*.

Thera It noihlag k  lha record even m- 
malely kaggcatlag that th* dktricta 1* 
HJ R. 34 wen eawoslrad u  a purpaaefUl 
davtoa lo further ratlal ar atfier isivUiout 
form* of dkcruaination. Yka petitionart 
dhf not, Ihreafor*, carry Ibr strong bnrdsn 
kapoted upon I been under lka ciud 8a- 
pntme Osarl caens to support thair claim* 
af lavkhou* dUrrValaatks* lad, accardlag- 
(y, thair c ltiru  annt fa ll

( I I I  hot* taacifkaUy, however. Path 
tW * 2 sad 1 ehalkngad th* i*c)u*lon 1* 
Dtotrkt 11 lH*«l*a*ar> County) of th* 
incorporated i*«nkip*IUie* a l Rockvilk and 
Gaitharaburg. Tka avidrac* showed that 
Rackril* ha* a population of 81,000, lhal 
Cailbemburg'* poputaiioa Is 2I.0R0 end 
lhal Ih# aUliaUcaRy ideal districl popula­
tes. la 69,723. Neither wo»kip*4ky, them- 
fore, poumirsi th* population required foe 
a • ingle dim tkl. I l  is squally clear that 
lisa mapactiv* northern- louthesn troussd- 
tria l of (hear muakipalitw* art arparatad 
In f l i t  by k narrow oarrldoe, with a com­
mon boundary In on* pcecmct of Ih* dir- 
UxL TW* kinder af lha two saurudpahtlu* 
within a alagl* dktncl gav* corwidaratiun 
to th* municipal houadarkr of **ch and 
■iddloaal popuialion waa tddtd from ad­
joining inks to compria* the balance af lha 
diatrkt, bciagiag 1 uMhia t  MR of Ihe 
ttatklkeUy ideal dklrici peputaikw.

Th* pcliliooen' claim of chttomneal uf 
th* votbsg slrwnglh * f  the retideaU of Ik* 
two mvnldp*Kli** *pp**ra, i* reality, prcdj- 
ealad up** lha aatton thal, If in separata 
dmtricU, I hay would pore*** graoter infhs- 
arso* a m  thair kgiaiatlv* r*p**ar*U4iv*»

tt. A rmsil aumbsr of HswscU Cnsasy trddssrtt
wars piand Ir. Oturki tg wUh riddrtril td

lha* If Joined arillita a siagU dUUkt- Aa 
we ata  st, Ih* reside*Is have *o right, con- 
slkullonal ar otbsewUe, to placssaant in 
dlfferont dielrkt* »  crdar that Ihrir voting 
•Ireagtb raay b* n u b w tJ  al tk* axpaoae 
of *4b*r voter* wkhfe Ih e  couily.

( I l l  Along simkar line*, the petitioner 
ta No. 1 (I(award Coualy) Maptahsed of 
(ha dlsMlo* af th* uai*corpor*l(d Tew* of 
Caturbia ta  thal aaat* of is  "Tillage*" 
ssaro placed la District 13 (compitrtag reel- 
d**U o l  Howard and Friar* Caorge'a 
Couatkr) whil* athem warn inchidcd In 
(Nalrkt 18 (comprlalag reridtnts n f  How­
ard and Moafgumery Counti**)11 14*ward 
Coualy'a populate** »f 111,612, however, 
prohrbkvd miration of Ih* rouaty't kouud- 
arieo wkkla •  mngle dtslrkt I I  I* nadily 
*pp»nnt that in I’ve fenmilalloa af Dk- 
t riels I I  aad IA if JR . 32 fa n  considcm- 
IUa to Ih* l*l/,re*l* a l popisiallon group* in 
end arwvnd he municipal houadarit* af 
Laurai, a* wall aa Ihcaa within aakwuryo- 
ratod C'nUmbh. Th* ouarprting inkr«at* 
war* rctatsed la H.J.R. 32 by diriding uuus- 
roeporalrd Cakmfcia along a major high­
way belwoea the two dktricta. Under Ih* 
Plate, Dirtricl 13 w»* f*nnu4*ttd wilh a 
popuialion varlaec* at only 2.4A from th* 
ilaUaUctlly khaal wbde Dblckt 14'* pepala- 
I ton vari*acu was 4.99. W* think M. obvi 
aus lhat Use construct*** of the** dUitrkt* 
had a rational putpoaa, aad than i* aa 
indication that tha divialoc. uf ratUlenta 
wllhi* Columbia wa* lasidkuttly oakulatod 
(a dlluto thair vallag atrcagth.

(I9 | Nar ta then avid**** lo support 
Urn ri»k» af invidiou* diirtlsaiaatloa tsasrt- 
ad in Fat it ion* 2 aad 6 lhal Dialrkt 17 
(Moosgonsaey CoucAy) and atlwn wem 
drawa to uafaiily protect incumfeeot dele- 
gala* aad aanalor*. At moat, Ih* reoard 
thaw* lhal th* cXsllangad dktricta was* 
drawa * * * • ! *  miairair* c*atc»U between 
iaeambaate; but this, without more, dree 
aot aiandaU a fin drag * f  invidiou* diacrimi-

Carog County.
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rut its  io Ihr dielrh'tibg pnxcte. JndreJ, n 
politically fair oeaeicltfeljiin uf mevmkciicy 
in lk« rerietrlctiiig prucets does not ciffrr.d 
I Ik  coculilittkm, sUtnl a afcoiving lhal I hu 
rii’ lricU » tm  union ly (jvbioaerl lo fnvur 
ur linker either mctualvcuU ee nuaiecieia 
hciila. II aa iMuegneoin in -iur view to 
pivftia 111 vklaae of eonitiluant arpm- 
aaalaiivc- eoieaMi«k»lion wkile »l the aeow 
liuv i ae.U-iermg tho prurtku el pertaining 
lie  .ctcru Iu deckle wlu:lker aa iacambsnl 
b to M ilim ir aa ta elected eepceancunllve. 
H it H um s v KirAorrfroa. lupre, U l  US. 
j i n l i .  lb, «<S.CI. ul 1236 ■. 18. S s t a lso 
I f t  if* u Heine. I l f  U.S. TW. ftl S.Cl. 
in a . st Li.'d.aa aa. ( i n a  »■
Cumuiiug*. I I*  U.S. TJft. 9 :1 8 .0 . t a i ,  n  
L.IVI.M 2*8 IIOTJ).

( i l  I Thoio pelnreas whkk claimed dilu- 
(ion of velleg ilra i« ik  of blacks o r  ml eeri­
ly yoinkoi groups i t  Howard Coualy, Bel 
limoae CMy a r i  la llw southern Rasters 
Shoca L'ownalaa art . lolly unaubelenlieted 
ky atidtact. Indeed, (lore ia ra iling is 
lha record lo akovt I  dteealwlaelery affect 
by roaaon of a ay of ihe ckailtngad dktrkt- 
lag at, if  then; wso tuck art affect, that II 
t u  or leaded lo ko invidiously rkscrimineae- 
ry. At already obwarv- il, llw ooaltolliag 
Supreme Court ro itt make it clear lhat a 
claiui o f iavtdiottt drtceiwlaidloii canaol ba 
euetarned ia Ike abttaoe al tapporlisR evl- 
ik ace (aad Ikere t> uoso late) lk»t the 
polilk-aJ proooitet lokeg lo election wtra 
aot equally ojwt lo tkoae challenging Ike 
diil.tcUnf plan oa nmalllutkao! grounds.”  

Nnr it than: eaylhieig in Ik t texwed io 
ikoa lhal If J.R. XI, by nliliiing nneJlimeia- 
ber diilricts, tougkl lo minimis* or cancrl 
out tke voliug polealial of any racial ar 
polilkcl group.”  And oak her wot Ihere

It. the sarriol Mertrl'i Uodia* Owl Onlim SO
in Ik . in m  Cd> we. aneonilkirSoaal * 1 
drswa wee bsicd mi Me iUu Orel Ike dhlrlet 
wm am cumfocl. akkwah ke (an ruof larhca 
iWn ibut a bn are ran al cpitUy canid ha 
•chirred g hi. Mowuwl tereaehiw af lka die 
kk ft karrParkl» »  adafXad

10. Conrpara M tr  a. trniwr, Ull US 311 Ot 
SCi JIU, 37 l U U  II*  (1033), teh.ee Ike 
Capierac Coael mack dowa a UtklaSM *Un<4

tubiUolloiion of tke bare ellcfitiuae ,|o 4 
aorna pelilioM tkol "uimoiunities of hibof- 
eat" wane Jiviited is Ike dial/fclteg prvoeai 
foe iatealiosoky tkacrimluloiy puapooso."

IV

A IX tliK U  STATIi CONSTITUTIONAL, 
VIOLATIONS

(A)
Compactness 

Petit lost Not. 2, d. I ,  t ,  1 and ( ; ago 
violations of tho co»f«rl»at* ixquietmool 
ol tho ,Shade CooaUatlion, Ike paloeipil chal- 
Wages bc-tig agaho* Daatrkt IT la Mori 
(Dreary County anrl Oiatrirl 44 (a Bslll- 
rooro City. Sou Appaodla A. lo uddBioo. 
•n assert esriae brief m Will led ky Iko 
Mayor aad Cky Couaol af Itoekvt.lo urged 
lhat Oiadrict IT wai uacDsaliludioaaMy noo- 
cosipact.

1*11 la eoaakkrini Ihe esVdity od Ikota 
ckutUngee, wa rata al lha aallast tksl 
Maryland'a atralgkl liaos bordtrra lo Iko 
earth (Vraeoytaoniek lo Ihe v te l (Waal 
Virgiruai) awl lo the can (Delaware) art 
gMnrd ky s toothers border of coal or lad 
conuolsliost,. glnag Ihe State a Wions 
geogcapkK oealtguntisa. Tke Stale’a
wealcrsmoal oauntira are alawal aavarad 
from llw  neat af Ike State by Ihe pcotnad- 
teg aorlheaal boundary af Waal Virginia; 
lka eartcrneroel countiel ana aevered by 
Ike watert of Ihe Ckaeapaake Bay; and Ike 
aouthwurt bonier ia warped ky Ike windUg 
walrm of lha Polonuc Itl.or. Tha SUWa 
iaileranl atiscUirt la furlhar Iragraaaled ky 
nuoicraiu other rivers, walrr borkte aad 
tapogrspkie insgslarllira. Clearly, tka
Slate's giogrophy raMhtte Ike gaoraotric

a. kriag Irtrtehwdv rkarrbalaHarv bated on a 
clear aMjcna'aty dtoeteg ibaa there wat o i f  
(lady dlteeawbutery yurpaia U cnoalracdeg o 
andUeanker tkelricl.

11. Commuttldea od Inli-rcel, in ibe aeaae Own. 
krafiatrel ky dec yeUlratwta waedJ opaejr In ba 
tAcalilrubk erwrentWran. ud yapeUSotr arkkb 
Jwra oae oe more cantaata laurarU.

IN MK LKCIHLATIVK IIISTttlCTINU Md. 4 4 3Cite ae niaadua par. Han
faahteaing of dlalrieta of aymarctaical com. 
pootnaoo aad it  was kariky tho psrpoaa of 
(ho corapsctoeoi isifuiaoownt Co promote 
aeatkelieally pleating dialilet cuaftgurotkm 
for mo. Wo Ihentfoca Ik Ink l< obvlouo tkol 
0 Oiotkeraallcal donnuleltea foe dalanraa- 
lag wkotkar a yarlieular rlialcKl ia uacow 
eftuUoaaly noncompoct waa aol wdkJa tho 
ronUnplttaoo of Iko eoatlllualonal fraroara 
whan propotiog artofteaa af I 4 of Artlelo 
II I  of lka Moyylasd Coaatkuliaa.

113) Aa lha caaoa to ptaiaiy iadiekto, 
Ihe oampactneaa rot|uircme*l is otado con- 
alllutlone ia laltaded lo pravaal polHkaJ 
(irrymandcnrrg. Oddly tkapex or kragu- 
Italy a (a ad dialaatlt od Ihcmiaivot da not, 
therefore, ordteehly conitkato ovktenea of 
gorryaonderlng bad noixiMspasiotsi. On 
Iko Oowlmry, os sfftnaadivo ahowiog io or- 
dteotlly raqaiasd to donwaotnte Ik at akch 
iftatikU were InteatlonoUy 10  drawa lo pto 
dues as aafiar poMkad reeuk, that ia, be 
dUuta or onkooco lha vollog alrtaglk of 
dhcttlo grow pa far partisan publics! adron- 
tags oe olkor impermissible purposes. 
Til us, Irregulsaily of adapt or aiu of a 
dJt4rirt ia sot a Elmua teat proving viola­
tion of lka c u n y u iw ii mquirtnoal.

[1-1.141 Wc art oaoaotially In sgreo- 
noal wkh Unite caaaa wkkh vlow corapoct 
neat as t  mqeiaaawnt for a cloia uikon af 
tetrllory (condwrlvt to conafkslal mpca 
arnCatlve coneiaunicsilon), rather (kin at • 
rtgoartowal which i( dtpendaal upon » dlo- 
t ik t  belag of any parlictdar akspe or tiat. 
Of «ana, in doSaamiob^ wkalkot (hrts 
Ins boon ooagdionee with (ho aiaocJoCoty 
compocasaao aogulnawat, duo cootidtta- 
ban rwiat ko af fordid, aa llw sea aJtwel 
uaiforady rtcogaiio, (0 (ka "rase”  af consd- 
I alios a) and odur factors wkkh wail a 
•one degree of noecompeetntse saovoid 
able, i.n, coneaninlion of people, geo­
graphic (allures, ooawanlonca of soot as, 
awase of eorsaMjalcalba and lha sacarel 
caagwllag conalllutinnal raatrsinU, iaciad- 
ing conUguky and due regard foe nalaral 
aad poMlral bewodarlce, aa w t l  st llw 
pr a 1 Ionisers conalituliaaa) rvqarremanf 
Dual ikatnrta ba ccwpalaad af aubolsnlialy

ogaal population. Aa lo uampllatico wkh 
(ko ooanpoclMia rtqutrvmnl, as irkh com- 
plianco wkk Iko other rontlkullnaol calls- 
no, M J 8. 3* enjoya a pevaumpuan of va­
lidity, aad i l  ia not lka ptorteoa of Iko 
jndkiory (r. oUika down a districl so baiag 
aot compact acwply bocouso a rsoca gaunw- 
Uiesky coat poet rlioirict adgh< havo born 
drawn. KbarnlioJIy, Iko dwlrkling preccao 
la a pdkccal asaiciao far dnlerrateataau ky 
lka tegioloturo seal ool tho judklMy, lha 
function of the oovrts ia limited U auoaa- 
lag whether Ihe pcinelplei umlerlyiag lha 
corapacinaaa and other conHkutionol re 
ipiktewale kavo barn flirty ceaaUarad sad 
applied io view af a* raiavwk ooaaWera- 
Ilona.

|M | Tke 8padal Msaler fouad, aad vra 
agree, Uu( lha Uoslgonuiry County die- 
liicla, iadudteg Diadkl IT, are is umipil- 
sect wkk tho ooanpoctaeta rac|uiarswal of 
Um Slate Conftkabioa. In sddkion lo coo 
Uteteg Iko SMwlapoliliea of Rockville oad 
GtkkcrtVsrg, Disldet IT (See Appeauks 
A I) Includai 0 finger-like appendage to (ko 
•eslh of Rockvillo, glviag lha dielnct a 
ahopa wkkh lha poiillonera a&sall as lack­
ing In compeclnoat. Tke ckigwcgtd por- 
lic« of Diatrlet IT containa euffiriaat popu- 
Inlion, in edition In lhat wkkin (ke (wo 
nmnidpslAita, In bring (ho db lrx l into 
conptteace wkk I ho oonslknllwcal require- 
mint of sukstontully oguol papalolios op- 
poelioamonl. Oiw polilion, aa fa liking Ibaa 
ceaflguntiou, u rg lt lhal a more crxai-ocl 
diatrlet oaold kavo kata nckloverl If Iko 
Oeodtd populolicrs kad bran ubtsicwd from 
lka oorlh of Gtilhtraburg rather Ibss from 
Iko ooulh of Rockvlit. Aiwthtr pebtean 
•nggeata Iko I (he oddkioaol population re- 
qekanaol ahould lave bean taliafWd by 
looking lo Uo wool of RackviUe. Tkol 
Iheoe suggestions, If implemented, rtigkl 
hive achieved a grestar awaaure af geowo- 
Iric compadnraa oaly baga Ike quttlioo af 
ertwlhor lbs dlalrlcl, aa acluaNy disem, vio­
late a Iko compare trice 1  rtqwirement The 
pelMlonim chaanpion variout obyactive 
MuaracMnU of shape oe dctrreilaotivo of 
compodnaoa, wkllo largely (gaorlag the
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nci|d»> that a itcurcr of neHtximpnelnrM 
tinnvoiAxiic. We Ik ink the pclitloacrn, 
urging Iheir ehepe amdytia vpo« ux, 
.* Ir.%1 « V.M of Lkc fact lin t cua.ii4cti- 
t» nlher Iktu uempictnvrx nr* Invnlvtd 
»li.i|-kip carle vvlmikut dl.->lf!c(, aa well 
la tlni tm-rnll iltalricling prvrrox. 
t i l  In arguing that UhkliM 17 ia fiU l 
nnxr-.iryiul, tka *miv*» It*  kwlW |leee» 
•vial n lleuiv " I * !  Srhr»iji> h SI i i I* 
tin! ii/ifrcfltMM, nn i l  Al HI. rat IU (He.
I. «■! N K Al (H I (IMI>. That o x  in- 
veil a chill- ego (o a aUlo legialileve 
Iricl ol vilr-'wwly iite g u lirriir . running 
exvn>t of 120 uwlca through 20 lews 
p>, H countka, (mvU af 4 coagieaejonal 
Ificla, 2 A|>pulla4c On cl ihitncls, and 6 
merle apportioned atala d*Ugat* dm- 
:ti. Tha dutiirt u l  not aaarcil hy al­
ee * eiagl* co* n lalaaliion ale lka or 
a aiagl* common u m fipa r. Tha court 

SrArep* fouad tha draleict tu ba aoncom- 
cl, not bccauta o t Ifa rkap* hat bacauia 
iU unwieldy aim, ruling. "The enaction 
a repnm*nUllv* dialckt whleb Ii t v  

-rr.ely thngaltvj aad pat 'ctorrly uaiud' 
•nificniiHy Im fv fii vital couliluant-rap- 
tciiUllv* cmnnuinieakion, tkuj prevrat- 
( Ilia achiavtratntof a tvgixixlrva peaocra 
tick ii, ia tad, rapcmntiliv*.'' 430 
K M i t  4*3
Diitrict 17 il hut a fraction af lha iao of 
i  d iitiir l Involved In S th ru ft  and Hr roe 

parallel between the Iwn diatrtct-i. 
Mu»tr, we note that IHilrict 17 u wil 
I al ita canter, while tha dktrk l con- 
■ar.cd in ScAmpa waa moat anrrow al ita 
alcr (lypkal of Ih* to-called buwbbeH 
*>*)•
At ta tha Baltimore CVy dwtru.li, the 
.vrial Uaitar noarfufed that Ikert wai ao 
elation of lha curapxctHera iwqalevcneat, 
.rcpt si U> Dieerlit 44. In hia repeat, ha 
tarrved that ander H-f.K. 32 QaWaiorc 
ty wax divided into atie ditlrlrla af aab 
antiaUy iqval papulation; Hut the ehy 
at latcnlniully aiatrkted to reaaanahty 
-aucr four whka md taur Mark wujorily 
alricla, wkk Outiict 44 balng a "tala**' 
alrict in which Ilia hUch-wlile fopulalion

» u  nubitantiaUy equal, lhal peir'lorle Tt 
ind 40 had buua excluded fraat Ulataicl 41 
and placed In Oiatrict 4J, which hud aa M 
perceal white population,' lhal the place­
ment of theaa two precinctv thereby exclud- 
cd Ilm pied,ladaaatly M.wk Morgan Stale 
(Jalveruily cocamvaky fiom "aweig" Du­
l l  let 44; and Hull tha exrluaion of Ihoia 
two pcccincta (roan Diatrlet 44 waa accoat- 
phdual hy "uitUap n whla awalft fpicw the 
northern outlaa of Ihu filatrtd and hy add 
la | a hoot-hha appendage ha ita louthaaat 
corrwr." Tha fperlaJ Matter eranewneudrd 
illcrm * Diatileta 43 and 44 by atoviag 
threo p roc Inc In fraat Oiatrict 44 lo Dlalticl 
41 aad corapanaatlnp lar tha ktaa of (hat 
population by v k l i t  pracincU 3* and 40, 
and Ihrar ether*. from Oiatdet lo Dim 
Irkrl 41. The neconMadrA c'cnpw, lha 
Special Maator Mid, "predw- a inapravad 
coafipaaatioa af balh DUlk.ia; and peer 
naafaa a barter racial aquath • >  th* 'awing 
dlalaicf . . . "

Dkirict 44 (aaa Appendix A2) ia undoubt­
edly tha moil Irragalaaly i l l ,  d  of any of 
tlie chaNangwd BaMhaoaa Clly dia4rkia. 
Tha Special hAartra'a Ruding of wouoaan- 
pactnaaa aa to Ihia 41atrick i|ipcaai baavxl 
an hir belief thal the d lk rrl'a  a.id ahapu 
waa atlrihutabio, In tome part al lawat, tu 
on iavldioua racial malivaltaa-a fiadiag 
with which wa ham already axpreaucd dwv 
grcanuait, in that thaaa waa no avideaca 
thal any racial gioup waa iaridiouily de­
nied ita h i t  ahane af ruprtMndation. In 
deixt, Ihe popalation la lha precinct that 
Includaa Kargut State ’Jnlvertily actually 
coniiala of man whiter thae blacha, hardly 
aa indicia of kivldiau datciindaatlou.

Wa find na rlalatioai nf tha cowpactinaia 
ragiaraananl in any of tha etly'a iliatrkta. 
Like lha Utata kaaB, tha alraighl hot 
north, eaal and wetc houndarka af Ballh 
aura City are coiawctad by aa ralaaiaaly 
ragged aaalharn bouadaay ratubing from 
lha interdiction af navigable wetere ao ca- 
•anlial la llw ck/a life. Thia clrrunatauoa 
alone la a caaalaaiat apaa formulation af 
ibatafcu of ainple gaometiic deaign.

IN HK UiRibl.ATIVK UlbTIUCTIMD hid. 4 4 5
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Tha DM oanaua rilaclaxad lhat Hahimnae 
(J-ly'x popalation had dcrlinid in icUUaa ta 
tba population af tha (Halt aa 1  whoia Aa 
k reauK, lha cfc/a alavaa (halavcta were 
acduccd ta iiiaa. I l  having been decided 
that tha geographic bondero af tha city 
ahauld aumaln intact la Iho vrdjrtrkihig 
proceaa, a anaaolve veorianiaaliaa af div- 
Irlct bear wav eerenllal aad lha dlalrictx 
were drawa with an aveiage popuialion 
within XII parrant a f tha atatlatkidlp 
Ideal.'1 Sinca Uahaaore CMy would there­
by foaa Iw w  aaafa (a tha Seaalc aad ala 
aegla in lha Honaa af Delegate#, Ihe aitinn 
at goal af avoiding add hia na I (aaa of craioe 
lagiaUtaea hy eedvclag Lha aamber af cow 
tuata between incumbent# war adapted, aa 
waa tha leghinuila achievement 04  racial 
balance aaiong lha aina dlelricU. S t t  
faffed /eadaA Drpaaualtoaa ». Corey, 
430 (IS. 141, 47 S.Ct. 9H, 61 I.Kd Sd 223 
(1877) Mac* atari! y I hate guide required 
careful adjueUwut of dietrkt liana and re 
rvktJ la aatM aacrlfkx of khal geomalrlc 
oompactoaaa and dua ragard far natanl 
keuadarica, allhough th* raqubwnwat for 
aubatantial tqaadly af popuialion among 
lha dbtricu waa In ao way COfwpramited. 
Wa thua oaacluda lhat lha Ugialalure, In 
adopting H J . l  1(2, did oanalnet dintrlcU 
ia Ballinioa* CHy, a i of vrltlrh were "com- 
pact la form" in the light o l tba conalralala 
upon geometric farm ieyoeod by ether ton 
alilulional conriaacula and the geography off 
Ih* c iy  kaclf 

(2*1 8it* a* aa clmnenl of oampacUeaa 
ia Involved in Ilm ehaXaag* to Diatriei 29 
(ace App«ndH A). WhK* Ibaa dialncl ««• 
taada approximately oac-half of tha Wagth 
a t MaryUfufa W*rt*rn Shan, It* alaa (and 
ahipe) retail* I ram tba generally taw d u ­
ally of population in Southern Naryland, aa 
wall aa it* reregular and ahaagafad geo- 
graphical vaafigwraliaa. The conpactnea* 
raquifemant haa not, therefore, bau ig 
a*r*d I* cootarutting Ihia diainct but uuly

XJ. H1JI ll*a ruatxlrnxxrc of tha e l/r  toow* 
xilva oyrtuwi a coallauWlaa of X lor* prae­
tor of prcecvvfag the lUv'i InKjilty at a <4x- 

le awt laaabe Jaalubcaiow-a prwlka wtgrtr 
aam ha tavdrrd aa roaaUtvaioul yrandv aa

rwoorvcibrd wdh tbaca convhlarallona which 
■ aluratky aourdeeaet ideal oampartacia.

finally, w* conclude UM other chal- 
Urrgt* bared an aa alleged lack af cuatpacl- 
oevr an aquaR/ wkhowt merit

IB)
Du* Ragard far Uaundarlc*

All but aw* paid Ion ralted queallont a* 
to cnmpliancn wilh t  4’* toryjkwawal (hat 
dua cugani ha given lo “ n«Uiral bound- 
aeiet" and lha bouadariaa of "pakllcal tub- 
divltwaa." la Ihia reganl, aorwa af Ih* 
|r«lilr*M have argued Ih* itxua in Iho con 
taxi uf a d iin fs rd  of "matt*, d lta  of 
Iwlrmol* la lha diatrieting proceat. Tba 
Spatial b fu lar faaod no amrit in any af Ih* 
claim*. Noe da w* i f l t r  careful vonaidwta- 
tlon of Ih* daimj m b  In Iho virloua ptei- 
Uaaa.

( I l l  Tb* "da* ifgartf' provliion, a* w* 
have W  ef of a ra explained, ie*Va Ca pra- 
aaeva welrocogairad bouadaay bat* lo aid 
voiarr ia oeiaevllag lltanuehaa la Ik* larri- 
loey of I hear dialettle. The pcovitaaa doea 
not. In our vlaw, atuuavpaaa protertian for 
a oomapl a* a«buloua and unwoehiMa at 
"coawuanlti** of Inbcroal," involviag aa it 
Area coaeralrsUuia of paapi* abating 00m 
maa iatoraaC*. We I hi ah It apparent lhal 
Ike a<arab«raf auch coiianxeitiea la virtual­
ly unhanded and no luaionablt teaudurd 
caukl poatlbly be davlard lo afford them 
rucogakion In the farmulalioa of dirtricU 
wllhla lha required coMlkutleunl Iran*- 
work.

vO
Pkblk llvariugn 

(M l Then la no merit lo ik* rxmlrullon 
ntiaed la fetklmi No. 10 that Ih* public 
keaelag riguirnmcel a f I  4 af ArttHa III of 
lha hiaeylaad Conxlllution waa violated la

law* ax h doer nut tnu-alr r*Mxlll> Ur tpfOnl—t 
roar*, or Vlolxrx prhtclpivl af roalparlacu aid 
oann*ruXy or flwegwd aaruai at pabilerl 
bnardralai



A u t h o r :  t i m . s t o r e y @ n c s l . o r g  ( T i m  S t o r e y )  a t  CC2MHS1
D a t e :  3 / 4 / 9 8  3 : 5 9  PM
P r i o r i t y :  N o r m a l
TO:  M i k e  T i b b i e s  a t  LAA_HTHR
S u b j e c t :  R e d i s t r i c t i n g  L a n g u a g e
M i k e ,

" C o n t i g u i t y

T h e  c o n t i g u i t y  r e q u i r e m e n t - t h a t  n o  p a r t  o f  o n e  d i s t r i c t  b e  c o m p l e t e l y  
s e p a r a t e d  f r o m  a n y  o t h e r  p a r t  o f  t h e  s a m e  d i s t r i c t - h a s  b e e n  u n i v e r s a l l y  
a c c e p t e d  a n d  p o s e s  n o  e n f o r c e m e n t  p r o b l e m  o r  s e r i o u s  c h a l l e n g e  t o  
d i s t r i c t i n g  f l e x i b i l i t y  p u r s u i t  o f  o t h e r  f a i r  r e p r e s e n t a t i o n  v a l u e s .

C o m p a c t n e s s

T h e  r e q u i r e m e n t  o f  c o m p a c t n e s s  s p e c i f i e s  t h a t  t h e  b o u n d a r i e s  o f  e a c h  
d i s t r i c t  s h a l l  b e  a s  s h o r t  a s  p r a c t i c a b l e .  A l t h o u g h  t h e r e  i s  n o  f e d e r a l  
c o n s t i t u t i o n a l  r e q u i r e m e n t  o f  c o m p a c t n e s s ,  s u c h  a  r e q u i r e m e n t  m a y  p r e s e n t  a  
c e r t a i n  r e s t r a i n t  o n  g e r r y m a n d e r i n g  a n d  m a y  s e e m  i n n o c u o u s  o n  i t s  f a c e .
R i g i d  a d h e r e n c e  t o  a  c o m p a c t n e s s ,  h o w e v e r ,  p h r a s e d ,  s h o u l d  b e  a v o i d e d .  A 
d i s t r i c t  p a t t e r n  o f  s y m m e t r i c a l  s q u a r e s ,  a l t h o u g h  c o n c e i v a b l e ,  w e l l  c a n  
o p e r a t e  t o  s u b m e r g e  a  s i g n i f i c a n t  e l e m e n t  o f  t h e  e l e c t o r a t e .  A s  a  p r a c t i c a l  
m a t t e r ,  a b s o l u t e  c o m p a c t n e s s  ( d i s t r i c t s  f o r m i n g  p e r f e c t  c i r c l e s  t h a t  a r e  
e v e n  s h o r t e r  l i n e s  t h a n  s q u a r e s )  i s  a n  i m p o s s i b i l i t y .  F u r t h e r m o r e ,  a  b e n i g n  
g e r r y m a n d e r , i n  t h e  s e n s e  o f  s o m e  a s y m m e t r i c a l  d i s t r i c t s ,  m a y  w e l l  b e  
r e q u i r e d  t o  a s s u r e  r e p r e s e n t a t i o n  o f  s u b m e r g e d  e l e m e n t s  w i t h i n  a  l a r g e r  
a r e a .  S h a p e  r e q u i r e m e n t s  f o c u s  o n  f o r m  r a t h e r  t h a n  t h e  s u b s t a n c e  o f  
e f f e c t i v e  p o l i t i c a l  r e p r e s e n t a t i o n . "

I  h o p e  t h i s  i s  o f  s o m e  a s s i s t a n c e .

B e s t  R e g a r d s ,
T i m  S t o r e y  
NCSL s t a f f

M M
N v m i i s u  C o n f e r e n c e  n r  S u n  l . f f i u n n  « i  *

T IM  STOREY

SENIOR POLICY SPECIALIST 
LEGISLATIVE MANAGEMENT

I v.11 BROADWAY Sl'ITE 700 DENVER. COLORADO S0:o: 
w.AAO-::on TAX MM.ShMiW nm Mnre> (?ncs| (>r^

mailto:tim.storey@ncsl.org


Alaska State Legislature

Official Business

State Capitol 
Juneau AK 
99801-1182

JOINT SPONSOR STATEMENT 
FOR

HJR 44: A RESOLUTION PROPOSING AMENDMENTS TO THE CONSTITUTION 
OF THE STATE OF ALASKA RELATING TO REAPPORTIONMENT AND 
REDISTRICTING OF THE LEGISLATURE; AND PROVIDING FOR AN EFFECTIVE 
DATE.

The reapportionment and redistricting provisions of the Alaska Constitution have been 
outdated for more than 25 years. U.S. Supreme Court decisions have s ruck down state 
law provisions excluding military personnel from reapportionment pot/ulation bases, and 
have extended the one-person, one-vote requirement of the equal protr ction clause of the 
XTVth Amendment to senate districts as well as to house districts. T h : Alaska Supreme 
Court has been inviting the legislature to amend the constitution since ai least 1972 in these 
areas.

Alaska is only one of two states in the Union which places the reapportionment power in 
the office of the Governor. In the other state, Maryland, the senate has the right to ratify the 
governor’s appointees. No such check exists in Alaska. This situation has produced 
reapportionment plans which have been subject to criticism of being borne in the crucible of 
politics, rather than creating a reapportionment plan based on bipartisan fairness and 
objectivity. The existing system o f constitutional provisions has spawned litigation after 
every decennial census since statehood, the most recent of which was exceptionally 
contentious.

This proposal creates a five-member reapportionment board. F-'ur members are 
individually appointed by the Speaker of the House, House Mino ity  Leader, Senate 
President and Senate Minority Leader respectively. The fifth member, who will chair the 
board, is selected by the f r s t  four appointees, or in the event o f deadlock, by the Chief 
Justice of our supreme court. W hile no reapportionment mechanism can be completely free 
of political influences, the one proposed in this legislation is intended to produce balanced, 
professionally drawn apportionment plans. Many other states have adopted this approach.

Probably due in part to the inherent political bias of the existing mechanism, and the delays 
inherent in legal challenges, the Alaska Supreme Court has had to take an increasingly 
activist approach in deciding reapportionment disputes. The most recent legal challenge 
caused two o f the Justices to dissent regarding what they perceived to be an "abuse of 
power” by the majority of the court. The court majority sent the final reapportionment task 
to the superior court and special masters to rewrite the plan, rather than remand the case to 
the reapportionment board. The proposed changes to the constitution will remove the basis 
for the court to consider this kind of remedy.

There are other changes proposed, such as clarifying thr.t representatives and senators shall 
be elected from single-member districts. A more detailed analysis of other sections of HJR 
44 appears in the sectional analysis, which is inc

Representative Brian Porter
v.
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Sectional Analysis for CS FOR HJR 44(JUD) 0-LS0528YW
2/1.6/98

Section 
Number of 
HJR 44.

Changes Made to Existing 
Section of Constitution 

Article VI

Reasons for Changes and Intent

Section 1 and 
Section 2.

Language is added to Section 
1 and Section 2 of Article VI 
that boundaries of house 
election districts and senate 
districts are to be established 
after decennial censuses, as 
provided in the framework 
spelled out in tlie changes to 
Article VI.

Old language is deleted which 
referred to Article XIV.
Article XTV is no longer 
necessary, and is repealed in 
Section 11 o f HJR 44.

The proposed language changes clarify 
that boundaries of house and senate 
districts are to be redrawn after every 
decennial census of die United States. 
This amendment requires that senate 
districts, as well as house districts, be 
subject to reapportionment to achieve 
equal representation. This change brings 
the constitution into line with the U.S. 
Supreme Court’s decision 34 years ago 
in Revnolds v. Sims ('1964). 377 US 
533, and companion Alaska Supreme 
Court decisions in W ade v. Nolan 
(1966), 414 P.2d 689, and Egan v. 
Hammond (1972). 502 P.2d 856.

Article XIV is a lengthy description of 
existing house and senate districts, 
which changes every 10 years. The 
intent in eliminating Article XIV is to 
eliminate the need for unnecessary 
amendment of the constitution every ten 
years.

Section 3. The power to reapportion in 
Section 3 o f Article VI is 
changed from the Governor to 
a Reapportionment Board.

Language is added to make 
clear that both house districts 
and senate districts are 
reapportioned, and not ju st the 
louse districts.

Alaska and Maryland are the only two 
states we are aware of where the 
Governor has reapportionment 
authority. In Maryland, the senate has 
ratification power over the appointments 
to the board; in Alaska there is no such 
check and balance over the executive 
branch. This change is intended to 
remove reapportionment and 
redistricting as far as possible from the 
political arena by creadng a bipartisan 
Reapportionment Board.

At the time the Alaska Constitution was 
drafted, The U.S. Supreme Court had 
not yet ruled that the one-person, one- 
vote equal protection requirement 
applied to senate districts as well as to 
rouse districts in state legislatures. As 
discussed above, this change is 
intended to conform the constitution to 
controlling federal and state case law.

I



Sectional Analysis for CS FOR HJR 44(JUD) 0-LS0528\W
2/16/98

Language is added to make 
clear that reapportionment is 
based on the entire state’s 
population base, including 
military population, and not 
ju st the civilian population.

Citing controlling U.S. Suprem e Court 
case law, twenty six years ago the 
Alaska Supreme Court held that 
eliminating military personnel as a class 
from the reapportionment population 
base is unconstitutional. Egan v. 
Hammond. 502 P. 2d 856 (1972), at 
871.

The issue then arose as to whether it is 
constitutionally required to exclude non­
resident military personnel from the 
population base. In Hickel v. Southeast 
Conference (1992), 846 P.2d 38, at 55, 
the Alaska Supreme Court held that 
exclusion is not constitutionally required 
if it is not possible to accurately identify 
non-resident military personnel, after 
finding that it was “methodologically 
impossible” to accurately identify them.

There has been much discussion about 
changing “reapportionment” to 
redistricting” in many places in Article 
VI. The Alaska Supreme Court has 
stated by way of dicta that there is little 
difference between the two words, and 
that reapportionment is inseparable from 
redistricting. Egan v. Hammond (1972). 
502 P. 2d 856, at 873. For that reason 
and because “redistricting” has not yet 
received acceptance in legal treatises and 
dictionaries, “reapportionment" has been 
retained.

Section 4. Language is added to Section 4 
of Article VI to create forty 
single-member house election 
districts, which contain “as 
nearly as practicable” one- 
fortieth of the
reapportionment population 
base.

Language is added to create 
twenty single-member senate 
districts, which consist of two 
contiguous house districts.

The intent is to confirm single-member 
house districts. Since Alaska Supreme 
Court and U.S. Supreme Court 
decisions make clear that minor 
deviations from an ideal one-fortieth 
reapportionment per district are 
permissible, the “as nearly as 
practicable” language is added.

The intent is to confirm single-member 
'.enate districts, each coinciding with the 
boundaries of two contiguous house 
districts. This language is specifically 
intended to overrule the '-".pierne court’s 
decision in Kenai Peninsula Boroueh v. 
State (1987), 743 P.2d 1352, at 1364- 
1365, in so far as the inapplicability of 
Article VI, section 6 factors to

2



Sectional Analysis for CS FOR HJR 44(JUD) 0-LS0528\W
2/16/98

Language is deleted about 
civilian population and creating 
forty equal election districts.

reapportionment o f senate districts, with 
the result that here shall never again be 
another “Donut” district.

The deleted language refers to “civilian” 
population, which, as discussed above, 
has been struck down by the Alaska 
Supreme Court on constitutional 
grounds. The concept o f forty equal 
election districts is retained in restated 
form in this section.

Section 5. Language is added to Section 6 
of Article VI to clarify that the 
Reapportionment Board, and 
not the Governor, will do the 
reapportionment.

Self-explanatory. See discussion in 
Section 3.

Section 6. (a) Language is added to 
Section 8 o f Article VI to 
clarify that the
Reapportionment Board shall 
consist o f five members, all of 
whom shall be residents of the 
state and none of whom may 
be public employees or 
officials at the time of and 
during the tenure of 
appointment.

Language is added to clarify 
that compensation to be paid to 
board members is “as provided 
by law”.

Language is deleted which 
previously required board 
members to be from certain 
geographic areas of the state, 
and which required that 
appointments be made without 
regard to political affiliation.

(b) New language is added 
which requires board members

This language is intended to establish 
that the Reapportionment Board will 
have five members who must be Alaska 
residents, in addition to the existing 
limitation against having public 
employees or officials serving on the 
board

It is intended that the board members be 
compensated for per diem and travel 
expenses. If the constitutional 
amendment is approved by the voters, a 
bill will be drafted to provide for 
compensation.

It would be unnecessarily restrictive to 
allocate one board m ember to be from a 
certain geographic area of the state, 
considering how the board members are 
appointed. Tlie intent of deleting the 
language referring to appointments 
“without regard to political affiliation” is 
to be consistent with the method by 
which the first four board members are 
appointed. Two are appointed by the 
majority party, and two by the minority 
pnrty.

it is the intent of this language to have at 
east the first four board members

3



Sectional Analysis for CS FOR HJR 44(JUD) 0-LS0528\W
2/16/98

to be appointed after, but not 
later than 15 days after, the 
election of the Speaker of the 
House and of the President of 
the Senate in the year 
following the decennial 
census.

New language is added 
to require the board members 
to serve until a final 
reapportionment plan and 
proclamation has been 
adopted, including all legal 
challenges and remands by the 
Alaska Superior Court or 
Alaska Supreme Court.

(c) New language is added 
which requires the Speaker of 
the House, the House Minority 
Leader, the President of the 
Senate, and the Senate 
Minority Leader to each select 
one board member. The 
appointments are to be made 
after the election of the 
Speaker of the House and the 
President of the Senate at the 
beginning of the legislative 
session following the 
decennial census.

Language is added provide for 
the rare instance where the 
senate or house organize as 
one m ajority . In such a case, 
the minority appointing officer 
o f that house shall be 
appointed by the members of 
that house who are not 
members of the political party 
with the greatest number of 
members in that house.

(d)The fifth board member is 
appointed by a majority vote of 
the other four members. If 
there is a deadlock, the Chief 
Justice of the Alaska Supreme 
Court appoints the fifth 
member. The fifth member

appointed within 15 days after the 
Speaker of the House and the President 
o f the Senate have been elected. The 
minority caucuses will organize and 
appoint two of the four board members 
within the same period of time.

It is the intent of this language to require 
board members to serve until a plan and 
proclamation have been adopted, and to 
continue to serve through any remands 
following superior court or supreme 
court decisions.

This language is intended to simply set 
out that the presiding officers and 
minority leaders of both bodies each 
appoint one board member. The rather 
obfuscatory and convoluted language is 
the result of drafting rules which do not 
allow the use of words not found and 
defined elsewhere in the constitution, 
such as “caucus” and “minority”. The 
intent is to ensure that a fair balance is 
achieved by allowing the majority and 
minority two seats each on the board.

Several years ago the senate organized 
as on majority, with no ostensible 
minority leader to appoint a board 
member. This language provides for 
that rare contingency.

If the four board members cannot agree 
on the fifth member, a procedure is in 
place to avoid deadlock. Tlie Chief 
Justice makes the appointment.

4



Sectional Analysis for CS FOR HJR 44(JUD) 0-LS0528W/
2/16/98

sh all au tom atica lly  b eco m e the 
chair.

T h e  fifth  m em b er m ay not 
h a v e  h e ld  an e le c ted  state  
o ff ic e  or an e le c ted  o ff ic e  o f  a 
p o litica l party in A lask a  in the 
fiv e  years p reced in g  the 
app oin tm en t.

(e )  N e w  la n g u a g e  is added  
w h ich  requires the leg islature  
to  p ass a  law  determ in in g  the 
order in  w h ich  each  o f  the 
ap p oin tin g  leg isla tors m akes  
h is or her ap poin tm ent.

(f)  N e w  la n g u a g e  is  added  
w h ich  a llo w s  for rem oval o f  
any o f  the first four board  
m em b ers, w ith  or w ith ou t  
ca u se . H o w e v e r , rem ova l 
m ay o n ly  b e  m ade the 
appoint: ig leg isla tor  or that 
p e r so n ’s su c c e sso r . A ll 
v a ca n c ies  created  by the 
rem o v a l, resig n a tio n , death  or 
in cap acity  o f  an y  o f  the first 
four board m em b ers are filled  
by the a p p o in tin g  leg isla tor  or 
that p e r so n ’s su cce sso r .

T h e fifth  board m em b er m ay  
be rem o v ed  o n ly  for g o o d  
ca u se  sh o w n , as d eterm in ed  
by a m ajority  v o te  o f  a group  
c o n s is tin g  o f  the other four  
board m em b ers and the C h ie f  
Ju stice  o f  the A la sk a  suprem e  
C ourt. T h e  v a ca n cy  due to 
rem o v a l, resig n a tio n , death , or  
in cap acity  o f  the fifth  board  
m em b er is  f i lle d  by the 
ap p o in tin g  procedure se t forth  
in (d ) o f  th is sec tio n .

T h is p ro v is io n  is taken a lm ost verbatim  
from  N e w  J ersey , and is  in ten d ed  to 
m ake the fifth  m em b er as p o litica lly  
neutral as p o ss ib le . T h e  phrase “p o litica l 
party” is d e fin e d  in A S  1 5 .1 3 .4 0 0 (1 0 ) .  
It can n ot b e  o verem p h asized  that the 
in tent b eh in d  the fifth  board m em b er’s 
ap p oin tm en t is to  find  a person  as 
p o lit ica lly  neutral as p o ss ib le , for  on ly  
su ch  a person  co u ld  lead  the other four  
m em b ers to  a fair and w e ll th ou gh t out 
reapportionm ent plan.

T h e  in tent o f  this lan gu age is to a llo w  
for a random  p ro cess  for ap p o in tin g  the 
first four board m em b ers. A  b ill sh ou ld  
be in troduced  to take care o f  this detail, 
upon  approval o f  H JR  4 4  by the voters  
o f  the state . T h e b ill sh o u ld  a lso  provide  
for co m p en sa tio n  o f  board m em b ers, as 
m en tio n ed  in S ec tio n  6 (a ).

T h e  ap p oin tin g  leg isla tors or their  
su c c e sso r s  w ill con tro l the d ischarge  
and ap p oin tm en t o f  the first four  
a p p o in tees .

A s  to the fifth  m em b er, w h o  is the chair, 
rem ova l m u st be for g o o d  c a u se  sh o w n . 
T h e  requ irem ent o f  sh o w in g  g o o d  ca u se  
for rem oval ap p lies o n ly  to the fifth  
m em ber b eca u se  a politica lly  neutral 
chair  sh o u ld  not b e  rem ova b le  w ithout  
ca u se . It is the in tent that “g o o d  cau se  
sh o w n ” is  to b e  d eterm in ed  b y  ca se  law . 
V a ca n c ie s  for  any reason are f ille d  first 
by a m ajority  v o te  o f  the o th er four  
m em b ers, or, in the e v e n t o f  d ea d lo ck , 
by the C h ie f  Ju stice .
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(g ) N e w  lan gu age  is added  
that p reclu d es board m em bers  
from  seek in g  e lected  leg isla tiv e  
o ff ic e  in the general e lec tion  
fo llo w in g  adoption o f  the final 
reapportionm ent plan.

T h is  p ro v is io n  is in ten d ed  to  a v o id  the  
appearance o f  im propriety  on  the part o f  
a board  m em b er w h o  m igh t o th er w ise  be  
a ccu sed  o f  reap p ortion in g  a d istrict for  
s e l f  serv in g  reaso n s. T h e  o v er -a ll g o a l 
o f  the ch a n g es  to  A rtic le  V I is  to h ave as 
far as p o ss ib le , a reap p ortion m en t plan  
that is fair, rational, o b je c tiv e , and free  
from  undue p o litica l in flu en ce .

(
S e c tio n  7. L an gu age is deleted  from  

S ec tio n  9  o f  A rtic le  V I by  
w h ich  the board p rev io u sly  
e le c te d  its o w n  chairm an.

L a n g u a g e  is  added  by w h ich  
“action s o f  the board" require a 
m ajority  v o te , but am b igu ou s  
lan gu age is deleted  about “a 
ru lin g  or determ ination" and  
“or o th er w ise  act for the  
b o a rd ” .

N e w  lan gu age  is added w h ich  
requires the board to  
“em p lo y  or contract for 
se r v ic e s  o f  ind ependent leg a l 
c o u n s e l” .

T h is  is in tended  as a c o n s is te n c y  
d e le tio n .

T h e lan gu age in the e x is t in g  con stitu tion  
creates am b igu ities about the leg a l e ffec t  
o f  a m ajority  o f  o n ly  three board  
m em b ers m eetin g  so m e w h e r e  and taking  
u n sp e c ified  “ru lin gs or determ in ation s" . 
T w o  m em b ers in this scen a r io  sh o u ld  
not be a b le  to bind a  f iv e  m em b er  board.

T h e board w ill n eed  in d ep en d en t legal 
c o u n se l, and sh o u ld  not be a llo w e d  to  
u tilize  leg a l ser v ic e s  from  any o f  the 
three branches o f  sta te , loca l or federal 
g o v ern m en t.

S e c tio n  8. N e w  la n g u a g e  is added to 
S ec tio n  10 o f  A rtic le  V I w h ich  
requires the board to agree on  
o n e  or m ore p rop osed  p lans 
w ith in  3 0  d ays o f  re lease  o f  
the d ecen n ia l cen su s  
p op u la tion  data. T h e board  
then has 6 0  m ore d ays to hold  
h earings and agree on  a final 
reapportionm ent plan and to  
is su e  a proclam ation  o f  
reapportionm ent.

I f  the c en su s  data is released  
Defore the board is du ly  
ap p oin ted , lan gu age has been  
added  to clarify  that the c lo c k  
starts to run for c o m in g  up  
w ith  a plan after the board is 
d u ly  ap p o in ted  and the cen su s  
data  has been  released .

T h e  assu m ed  tim e lin e  c o n c lu d e s  that the 
board has been  ap p oin ted  and is fu lly  
o rg a n ized  by the en d  o f  January 2 0 0 1 . 
T h e d ecen n ia l cen su s  data lik e ly  w ill be 
ava ilab le  a m onth or tw o  later. T h e  
board then  w ill h a \ e  3 0  d a y s to agree on  
o n e  p ro p o sed  p lan , i f  it can . I f  it 
cannot, it w ill h ave hearin gs on  m u ltip le  
p ro p o sed  p la n s in stead  o f  ju s t  o n e , o v er  
th e n ex t 6 0  d ays. B y  the en d  o f  the 9 0  
day period  fo llo w in g  the re lea se  o f  the 
d ecen n ia l c en su s  data, the board is to 
adopt a final s in g le  plan and 
proclam ation .

In the rem ote ev en t the c en su s  data is 
released  b efore  the board is d u ly  
ap p oin ted , it is the in tent o f  th is  
la n gu age  that the board has 3 0  d ays after 
it is ap p oin ted  to c o m e  up w ith  o n e  or 
m ore p ro p o sed  p la n s, and a total o f  9 0  
d ays after it is ap p oin ted  to c o m e  up 
w ith  the fina l plan.
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L an gu age is d eleted  about the 
board reporting to the 
G o vern or, and the G o v ern o r  
su b m ittin g  the final plan and  
proclam ation .

N e w  lan gu age is added  by  
w h ich  the fina l plan is to  se t  
ou t boundaries o f  h o u se  
e le c tio n  d istricts and senate  
d istricts.

N e w  lan gu age is added  to  
clarify  that an ex istin g  
reapportionm ent plan w ill 
rem ain e ffe c tiv e  until a n ew  
pl;m has been  fu lly  adjudicated  
in tim e for the i:ext prim ary or  
general e lectio n . E x istin g  
lan gu age in S ectio n  10 o f  
A rticle V I states that 
reapportionm ent plans exp ire  
“after the o ffic ia l reporting o f  
the n ext d ecen n ia l c e n su s” .
T h e  n ew  lan gu age m ak es the 
o ld  plan fu lly  e ffe c tiv e  until die  
n ew  plan has been  litiga ted  to a 
final d e c is io n , and 6 0  days  
rem ain for e lection  o ff ic ia ls  to  
prepare registration lists and  
other m aterials after the final 
adjud ication  before the next 
electio n .

(b) N e w  lan gu age is added  to 
clarify  that adoption o f  a final 
plan o f  reapportionm ent 
requires at least three v o tes  o f  
the board.

T h is  d e le tio n  is for  c o n s is te n c y  reaso n s. 
It is the R eap p ortion m en t Boar d w h ich  
d e v e lo p s  and adopts the p ro p o sed  and  
fina l p lan s o f  reapportionm ent.

T h is  p rov ision  is in tended  to c la r ify  that 
the fin a l plan se ts  ou t the b ou n d aries o f  
sen ate  d istricts as w e ll as o f  h o u se  
e le c t io n  d istr icts , as d isc u sse d  a b o v e .

T h is  la n gu age  is in tended  to deal w ith  
the p o ss ib le  scen a r io  w h ere, b eca u se  o f  
protracted litigation , a general e lec tio n  
can n ot be held  on  tim e. U n d er the  
la n gu age  fou n d  in e x is t in g  S ec tio n  10 o f  
A rtic le  V I, the p resen tly  ex istin g  
reapportionm ent. p lan exp ires the m inute  
the year  2 0 0 0  d ecen n ia l cen su s is 
o ff ic ia lly  reported, w h ich  lik e ly  w ill be  
about A pril 1 o f  2 0 0 1 . I f  a n ew  
reapportionm ent plan w ere not fu lly  
litiga ted  in tim e for the 2 0 0 2  e le c tio n s , 
there w o u ld  be no lega l h o u se  and sen a te  
districts in w h ich  to h o ld  an e lectio n : the  
o ld  reapportionm ent plan w o u ld  h ave  
ex p ired , and the n ew  plan w o u ld  be  
snarled  in litiga tion . T h e n ew  lan gu age  
a llo w s  the o ld  reapportionm ent plan to 
be u sed  for prim ary and general e lec tio n  
p u rp oses until the n ew  plan is litigated  
through a  final ju d ic ia l d ec is io n , p lus 6 0  
d ays to  a llo w  e le c tio n  authorities to 
prepare registration  lists and other  
m aterials for the e lec tio n .

T h is  lan gu age  is se lf-exp lan atory .

S e c t io n  9 . T h e en fo rcem en t p ro v isio n s o f  
A rtic le  V I, S ec tio n  11, n ow  
provide thal any qu a lified  voter  
can  co m p el the board to 
lerform  its duties in 
b rm u latin g  a final plan and  

p roclam ation , or to  correct any  
error in redistricting or

T h is  is  a  co n s is te n c y  ch a n g e  w h ich  
su b stitu tes  the board for the G o vern or.
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reapportionm ent.

A  law su it to com p el 
p erform an ce o f  the d u ty  to 
form ulate a final 
reapportionm ent plan and  
p roclam ation  at the en d  o f  9 0  
d ays m ust be filed  not later 
than 3 0  d ays after the 9 0  day  
p eriod . A  law su it to correct 
any error in red istricting  or 
reapportionm ent m ust be filed  
w ith in  3 0  days after ad op tion  
o f  the final plan and 
proclam ation  by the board.

N e w  lan gu age  is added  to  
require the courts to d is p o se  o f  
ca ses  arising  under A rtic le  V I  
on  an ex p ed ited  b asis.

I f any reapportionm ent 
rem ands are ordered by  the 
cou rts, the m atter sh a ll be  
rem anded  directly  to th e board  
for correction  and d ev e lo p m en t  
o f  a n ew  plan, and n o t to the 
su p er ior court or to sp ec ia l 
m asters.

S e lf-ex p la n a to ry , and is co n s is te n t w ith  
recent su p rem e court h an d lin g  o f  su ch  
c a s e s .

T h is  lan gu age is  in tended  to avo id  the  
situ a tion  w h ich  arose in H ick e l v. 
S o u th ea st C o n feren ce , in w h ich  the 
court sy s te m  in e ffe c t  rew rote the 
reap p ortion m en t plan. T he approach w a s  
cr itic ized  by  tw o  o f  the ju s t ic e s  in a 
d isse n tin g  o p in io n  in that c a se .

S e c t io n  10. T h e  e ffe c tiv e  date o f  th ese  
am en d m en ts to the con stitu tion  
is January 1, 2 0 0 1 .

L a n g u a g e  is added  to  en su re  
that the reapportionm ent plan  
in e ffe c t  on  D ecem b er  3 1 , 
2 0 0 0 , w ill be the fa ll back  
reapportionm ent plan in the 
ev en t the reapportionm ent 
p ro cess  w h ich  w ill fo l lo w  the  
2 0 0 0  d ecen n ia l cen su s  is  not 
fu lly  co m p le ted  in tim e for the  
2 0 0 2  prim ary and gen eral 
e le c tio n s .

S e lf-ex p la n a to ry .

T h is  ap p licab ility  o f  am endm ents  
lan gu age is in ten d ed  to protect again st 
the scen a rio  sp e lle d  out in sec tio n  8 o f  
th is se c tio n a l a n a ly s is , w h ich  d isc u sse s  
sec t io n  10 o f  A rtic le  V I.

S e c t io n  11. A rtic le  V I, sec t io n s  5 and 7 , 
and A rtic le  XTV o f  the  
co n stitu tio n  are repealed .

T h e se  sec tio n s  o f  A rticle V I and A rticle  
X IV  are rep ea led  b ecau se they  are no  
lo n g er  n ecessa ry  in ligh t the ch an ges  
m ad e in H JR  4 4 .
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N o n r e s i d e n t  M i l it a r y  P e r s o n n e l  a n d  R e a p p o r t i o n m e n t  in  C a l i f o r n i a , 
G e o r g i a , a n d  N o r t h  C a r o l i n a

You asked  if laws in California, Georgia, or North Carolina exclude nonresident military 
personnel from population es tim ates when reapportioning election districts. In order to 
determ ine this, we reviewed pertinent sections  of each  s ta te ’s  constitution and sta tu tes  and  
con tac ted  elections officials from each  state .

Neither California, Georgia, nor North Carolina exclude nonresident military personnel when 
reapportioning election districts. According to Ed Arnold with the California Division of Elections, 
population estimates for reapportionment in California a re  taken strictly from the decennial U.S. 
C e n su s  and  are  not modified in any way. Mr. Arnold indicated that in addition to including 
nonresident military personnel, other groups that may be  excluded in other s ta tes , such  a s  
felons, nonresident aliens, and  refugees, a re  counted in California.

We found a similar situation in Georgia and  North Carolina. According to Linda Maggers with 
the Georgia Division of Elections, population estim ates from the U.S. C ensus Bureau are  not 
modified to exclude nonresident personnel. S h e  indicated that excluding these  individuals 
would be  difficult b ec au se  of fluctuating populations of military personnel and the unavailability 
of records identifying the residency of th e se  individuals.

Michelle Wyatt, Voter Registration Director for the North Carolina State Board of Elections, 
reported that nonresident military personnel a re  not excluded from population estim ates when 
reapportioning election districts in North Carolina. She  indicated that the legislature’s  resea rch  
division reviewed the U.S. C en su s  Bureau population es tim ates  prior to the m ost recent 
reapportionment. According to Bill G elkenson  with the North Carolina Legislative R esearch  
Division, his division reviewed data  on the percen tage  of registered voters in e ach  election 
district. He indicated that although those  districts with large military installations had 
significantly lower percen tages  of registered voters, the legislature did not attempt to exclude 
nonresident military personnel when reapportioning election districts.

L e g is la t iv e  R e s e a rc h  R e p o r t  9 8 0 2 7  - P a g e  1
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L e g is la t iv e  red istr ic tin g  (H JR  4 4 )

R ep resen ta tiv e  G e n e  T herriault, C o -ch a ir  
H o u se  F in a n ce  C o m m itte e  
A ttn: M ik e  T ib b ie s

R ich ard  A . G lo v e r  -  
L e g is la t iv e  C o u n se l

E n c lo se d  is  th e  req u ested  C S  for H JR  4 4 . A s  I d is c u sse d  w ith  y o u r  sta ff, th e  c h a n g e  to the  
p r o v is io n  sp e c ify in g  th e  g eo g ra p h ic  re g io n s  that m em b ers o f  the red istr ic tin g  board are to 
b e  appoin ted  from  is a m b ig u o u s, so  this draft sh ou ld  b e  con sid ered  in co m p le te . T h e ju d ic ia l 
d istr ic ts are e s ta b lish e d  b y  law , so  there is  no co n stitu tio n a l req u irem en t that there b e  5 or  
few er  d istricts. I f  you r intent is to a llo w  the leg isla ture to a ffix  the g eo g ra p h ic  reg io n s as th ey  
e x is t  on  a g iv e n  date, it w o u ld  b e  c o n st itu tio n a lly  in c o n sis ten t to a llo w  th e leg is la tu re  to 
estab lish  b y  law  d ifferen t d istricts that ap p ly  to th is sec t io n  o f  the con stitu tion . I reco m m en d  
eith er sp e c ify in g  the date d irectly  ("A t least o n e  board m em b er sh a ll b e  ap p o in ted  from  each  
ju d ic ia l d istr ict that e x is te d  on  1 /1 /9 9 " ) or sp e c ify in g  a d ifferen t term  to d e fin e  the  
g e o g r a p h ic  r eg io n s  th e  board  m em b ers are to b e  a p p o in ted  from . ("A t le a st  o n e  board  
m em b er sh a ll b e  ap p o in ted  from  each  g eo g ra p h ic  reg io n  that th e leg is la tu re  m a y  e sta b lish  
b y  law ") I w o u ld  a lso  reco m m en d  y o u  co n sid er  i f  the term  "appoint from" is sp e c if ic  en ou gh  
for  y o u r  p u rp oses: th is  term  m o st lik e ly  refers to the res id en ce  o f  th e  b oard  m em b er , but 
o th er  m ea n in g s  are p o ss ib le .

R A G :g lc  
9 8 - 1 3 6 .g lc
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u ^ - p  j , ; /  A l a s k a  P o p u l a t i o n  O v e r v i e w  
v  1 9 9 6  E s t i m a t e s

I Population Deviation from Population Deviation from Percen tage of
HD SD Representative Senato r April 11990 Average July 1,1996 Average Growth

I
550,043 13,751 607,800 T 15,195 10.50%

I t1
1 A Bill Williams(D) Robin Taylor(R) 13985 1.70% 14908 -1.89% 6.60%
2 A Ben Grussendorf(D) 14541 5.75% 14857 -2.22% 2.17%
3 B Kim Elton(D) Jim Duncan(D) 13427 -2.36% 14702 -3.24% 9.50%
4 B Bill Hudson(R) 13492 -1.88% 15008 -1.23% 11.24%
5 C Albert Kookesh(D) Jerry Mackie(D) 13544 -1.51% 14643 -3.63% 8.11%
6 C Alan Austerman(R) 13309 -3.21% 14028 -7.68% 5.40%
7 D Gail Phillips(R) John  Torgerson(R) 13661 -0.65% 15688 3.24% 14.84%
8 D Gary Davis(R) 13547 -1.48% 16197 6.59% 19.56%
9 E Mark Hodgins(R) Jerry  Ward(R) 13331 -3.05% 14650! -3.59% 9.89%

10 E Joe  Green(R) 13589 -1.18% 15761 3.72% 15.98%
11 F Norman Rokeberg(R) Drue Pearce(R) 13833 0.60% 15943 4.92% 15.25%
12 F Mark Hanley(R) 13663 -0.64% 15265 0.46% 11.73%
13 G Ethan Berkowitz(D) Loren Leman(R) 13801 0.36% 15642 2.94% 13.34%
14 G Terry Martin(R) 14207 3.32% 13227 -12.95% -6.90%
15 H Eric Croft(D) Johnny Ellis(D) 14023 1.98% 15762 3.73% 12.40%
16 H Allen Kempler.(D) 13920 1.23%| 15401 1.36% 10.64%
17 I John  Cowdery(R) S ean  Parnell(R) 14131 2.76% I 16948 11.54% 19.93%
18 I Con Bunde(R) 13758 0.05%; 16483 8.48% 19.81%
12 J Jerry Sanders(R) Dave Donley(D) 14029 2.02%, 17462 14.92% 24.47%!

ro
!

OI J Brian Porter(R) 13892 1.03% I r0 5 4 5.00% 14.84%
211K Jo e  Ryan(R) Tim Kelly(R) 139711 1.60%' 15825 4.15% 13.27%
22 K Ram ona Barnes(R) 14031 2.04%! 16109 6.02%' 14.81%
23 L Eldon Mulder(R) Randy Phillips(R) 14129 2.75%' 11963 -21.27% I -15.33%
24 L Pete  Kott(R) 13510 -1.75% 15776 3.82% 16.77%
25' M Fred Dyson(R) Rick Halford(R) 136951 -0.41% I 16057 5.67% 17.25%
26 M Vic Kohring(R) 13950 1.45% I 16276 7.11%, 16.67%
27 N Scott Oqan(R) Lyda Green(R) 14993! 9.03%: 18590 22.34%! 23.99%
28 N Beverly Masek(R) 14895 8.32% i 20583 35.46% 38.19%
29 O iJohn  Davies(D) Gary Wilken(R) 132471 -3.67%| 14334 -5.67% 8.21%
30 O ITom Brice(D) 132421 -3.70% I 14547 -4.26% I 9.86%
31 p Pete  Kelly(R) Bert Sharp(R) 13395! -2.59%! 13565 -10.73%) 1.27%
32 p Al Vozey(R) 137931 0.31% 13955 -8.16%) 1.17%
33 IQ G ene Therriault(R) Mike Miiler(R) 13138 -4 46% r 145031 -4.55% | 10.39%
34 iQ Jeann e tte  James(R) | 12806i -6.67%! 134911 -11.21%: 5.35%
351R G ene Kubina(D) Georgianna Lincoln(D) 12808) •6.86% ‘ 133501 -12.14%; 4.23%
36 R Irene Nicholia(D) 12776 -7.09%' 13168! -13.34%! 3.07%
37,S jR e r \  i Joule(D) Al Adams(D) 128891 -6.27%! 14558 i -4.19%l 12.95%
38 s Richard Foster(D) 135651 -1.35%l 15284 0.59% i 12.67%
39 r  llvanlvan(D) Lyman Hoffman(D) 14507) 5.50% i 16280 7.14%! 12.22%
40 F I Carl Moses(D) 15020 i 9.23% I 11057 -27.23% -26.38%

S o u r c e :  A l a s k a  D e p a r t m e n t  o f  L a b o r  
R e s e a r c h  A n a l y s i s  S e c t i o n  

D e m o g r a p h i c s  U n i t .







s e n a t e  m n a n c e  c o m m i t t e e  r e p o r t
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Finance Committee considered CS FOR HOUSE JOINT RESOLUTION NO. 44(RLS) am

Proposing amendments to the Constitution of the State of Alaska relating to redistricting and 
reapportionment of the legislature; repealing obsolete language setting out the apportionment 
schedule used to elect members of the first state legislature.
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. :  /  y
Co-Chair Co-Chair:

Co-Chair. Co-Chair:

NEW  F ISC A L  N O TE (S ):
Department Date Zero Fiscal

PR E V IO U S  F ISC A L  N O TE (S ):*
Department Date Zero Fiscal

Gov 1 elections 3  o
1 I

If

[ ] APPROPRIATION ~  no fiscal note ^include fiscal notes accom panying G overnor’s bill
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FISCAL NOTE
STATE OF ALASKA
1998 LEGISLATIVE SESSION
Revision Date (Note if correction) _____________________
Title Proposing am endm ents to the Constitution of the

S j oc f q A  

BILL NO. SCSCS HJR 44 (JUD)

Law

State of A laska relating to redistricting and reapportionm ent...
Sponsor Representative Porter______________________
R equester S ena te  Finance Committee_________________

Dept. A ffected_________
BRU Civil Division_________
Component Governmental Affairs

Expenditures/Revenues

Com ponent Serial No. 

(T hou sand s o f Dollars)

2207

OPERATING EXPENDITURES FY 99 FY00 FY 01 FY 02 FY 03 FY 04
Fersonal Services 20.1 9.4
Travel 0.1 0.0
Contractual 43.2 1.5
Supplies 0.3 0.2
Equipment
Land & S tructures
Grants & Claims
Miscellaneous

TOTAL OPERATING 63.7 11.1 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
O ther (Specify Type)

63.7 11.1

TOTAL 63.7 11.1 0.0 0.0 0.0 0.0

E stim a te  o f a n y  cu rren t y e a r (FY98) co st: 
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)
S C S C S  H JR  44 (JUD), w ould am e n d  th e  A lask a  Constitu tion  to c h a n g e  the  m e th od  o f red istric ting leg isla tive e lec tion  
d istricts, a n d  c re a te  a  R e ap p o r tio nm en t B oard  ap po in ted  by th e  governo r, th e  leg isla tu re, a n d  th e  ch ie f ju s tic e  o f th e  
A lask a  S u p rem e  C ou rt to do th e  redistricting.

P a s s a g e  o f th e  reso lu tion  itse lf w ould  h av e  no c o s t to th e  D e p a r tm en t o f Law. However, if th e  constitu tional am e n d m en t 
w e re  a d o p te d  by  th e  p eo p le  o f th e  S ta te  of A laska, th e  n ew  law  w ou ld  requ ire  p re c le a ra n c e  by th e  U nited  S ta te s  
D ep a r tm en t o f Ju s tic e  (DOJ) b e fo re  im p lem en ta tion  b e c a u s e  it c h a n g e s  a  voting law . The p re c le a ra n c e  p ro c e s s  w ould 
requ ire  th e  D ep a r tm en t o f L aw  to d o cum en t a n d  p re s e n t th e  s ta te 's  position  to  th e  DO J. W e  an tic ip a te  th a t 3 m on th s  of 
in-house a tto rn ey  tim e would b e  requ ired  for p re c le a ra n c e , 20 ho u rs  o f p a ra p ro fe s s io n a l tim e, a n d  $40,000 for ex p e r t

inq tha t th e  p ro c e s s  rem a in s  a r \  adm in is tra tive one . S hou ld  th e  n ew  law  b e  ch a llenged , a n d  re fe r re d  to aop in ions 
P repared  by 
Division
Approve
Agency

Joafi M. Kasson 
Attorney General's'Offpe

pner

(Rev 9/97) 98fnform xlJ/OMB

,ruce M. Botelho, Attorney General

Phone_
Date_
Date

465-5370
5/7/9B
5 .7 /98

epartm ent of Law
VIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

ferjfuf' ier distribution information, call the Governors Legislative Office
Page 1 cf 2



FISCAL NOTE

STA TE  OF ALASKA BILL NO. S C S C S  HJR 44 (JUD)
1998 LEGISLATIVE SESSION 
ANALYSIS CONTINUATION
th ree- judge  p a n e l in t h e  D is tr ic t o f C o lum b ia  C ircu it, c o s t s  w ou ld  in c ic a s e  d ram a tic a lly . T h e  d e p a r tm e n t  h a s  n o t 
in c lu d ed  t h o s e  s p e c u la t iv e  c o s t s  in th is  f isc a l n o te ,  a n d  w ou ld  r e q u e s t  a  su p p lem e n ta l  a p p ro p r ia t io n  sh o u ld  t h a t  
e v e n tu a l ity  o c c u r .

In add itio n , S e c t io n  7 o f t h e  re s o lu tio n  re q u ire s  th e  n ew  R ed is tr ic tin g  B oard  to  em p loy  o r c o n t r a c t  fo r th e  
s e rv ic e s  o f in d e p e n d e n t  legal c o u n s e l.  It is a n tic ip a te d  t h a t  c o n t r a c tu a l  legal s e rv ic e s ,  w h ich  v a ry  in c o s t  from  
$175 to  $200 an  h o u r, w ou ld  b e  a p p ro x im a te ly  $150,000 in FYOO to  a s s i s t  t h e  b o a rd  in p lan  d e v e lo pm en t,  a n d  
$250,000 in FY01 to  d e fe n d  a g a in s t  th e  in e v ita b le  litig a tion  aris ing  o v e r th e  b o a rd 's  p lan . S in c e  it is u n c le a r  in 
w h ich  b ra n c h  o f g o v e rn m e n t th e  fu n d in g  fo r th is  p u rp o s e  w ou ld  b e  b u d g e te d ,  th e  D e p a r tm e n t o f L aw  h a s  n o t  
a d d e d  th o s e  c o s t s  to  its  f isc a l n o te .

In-house c o s t s  fo r p re c le a ra n c e  a re  b a s e d  o n  th e  d e p a r tm e n t 's  FY98/99 s ta n d a rd  a t to rn e y  c o s t  s c h e d u le  
($92.72/hour p e r fo r a t to rn e y  tim e  a n d  $71 .94/hour fo r p a ra p ro fe s s io n a ls) . T h e  s c h e d u le  in c lu d e s  c le rica l 
s u p p o r t,  le a s e  c o s t s ,  c o m m u n ic a tio n s ,  a n d  o th e r  s ta n d a rd  o v e rh e a d  c o s t s .  E x p e rt fe e s  a n d  c o s t s  a re  a d d e d  
s e p a ra te ly .  If th e  re so lu tio n  p a s s e s  th is  s e s s io n ,  p re c le a ra n c e  w ou ld  b eg in  30 d a y s  a f te r  c e r t if ic a tio n  o f th e  1998 
e le c tio n , t h e  n e x t  g e n e ra l e le c tio n . T h e  d e p a r tm e n t  is a s su m in g  th a t  m o s t  o f t h e  w o rk  c a n  b e  c o m p le te d  in FY99, 
an d  h a s  in c lu d ed  tw o  m o n th s  o f in- house c o s t s ,  a n d  all e x p e r t  c o s t s ,  du rin g  th a t  y ear, w ith  t h e  rem a in in g  o n e  
m o n th  o f in- house c o s t s  to  b e  in c u r re d  in FYOO.

C O ST  SUMMARY

A tto rn e y
FY99 $92.72 
FYOO $92.72

240 h rs  
120 h rs

$22,253
$11,126

P a ra p ro fe s s io n a l
FY99 $71.94 20 h rs $1,439

E xp e rt C o s ts
FY99 $40,000

T o ta l
FY99
FYOO

$63,692
$11,126

Page 2 of 2



STATE O F  ALASKA ^  V e rs io n :
1998 LEG ISLA T IV E  SESS ION  (S ) P u b l i s h  D a te :
Revision D ate (4/24/98 ___________________________Dept. Affected Office of the G overno r
Title C onst. Amend: Relating to redistricting____________BRU Elective O pe ra tio n s__________________
of the leg isla tu re___________________________________________________ C om ponen t G enera l and  Prim ary__________________
S pon so r R ep re sen ta tiv e s  P o rte r and  Mulder____________________________________________________________________
R equeste r S e n a te  Judiciary Com m ittee_______________________C om ponen t Serial No #22

FISCAL NOTE No.. 2 2 l  '

E x p e n d i tu r e s / R e v e n u e s _______________________________________ ( T h o u s a n d s  o f D ollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Persona l S e rv ice s
Travel
Contractual 3.0
Supplies
Equipm ent
Land & S truc tu res
G ran ts & C laim s
M iscellaneous

TOTAL OPERATING 3,0 0.0 0,0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federa l R ece ip ts
1003 GF Match
1004 GF 3.0
1005 GF/Program R ece ip ts
1037 GF/Mental H ealth
O ther (Specify Type)

TOTAL 3.0 0.0 0.0 0.0 0.0 0,0

E stim a te  o f any  c u r r e n t  y e a r  (FY98) c o s t:  
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)
T h is  figu re  in c lu d e s  th e  c o s t  o f p ro v id in g  in fo rm a tion  a b o u t th is  i s s u e  in th e  O fficial E le c tio n  P am p h le t,  a s  
re q u ire d  by A S  15.58. a n d  th e  p ro g ram m in g  c o s t s  for c o u n tin g  v o te s  c a s t  o n  th e  m e a s u r e .  H ow ev e r, only 
four m e a s u r e s  c a n  b e  p r in te d  on  a  s in g le  ba llo t c a rd  If th is  m e a s u r e  r e q u i r e s  p rin ting  a n  a d d it io n a l ba llo t 
c a rd , th e  c o s t s  will i n c r e a s e  by S56.0.

P repared  by Gail Fenum iau-' / ‘y -. n.-. . j> , P h on e  465-3935
Division Division of E lections   D ate 4/24/98
Approved by£%4-f G overno r F ran Dale 4/24/98
Agency fj Office of the L ieu lenankG dverno r

P R E P A R E R  TO P RO V ID E  ALL  D IS TR IB U T IO N  C O P IE S  TO  G O V E R N O R ’S L EG IS LA T IV E  O F F IC E
For ’\irther attribution information, call trie Governor s Legislative Office

(Rov 9/97) 00'nlorm «is/OMB Page 1 Of 1
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OFFERED IN THE HOUSE BY REPRESENTATIVE GRUSSENDORF
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TO: H JR 47

Page  1, lines I - 5:
Delete all material.
Insert "P rop os in g  an amendment to the Constitu tion o f the State o f  A laska 

req u ir in g  leg is la tive con firm ation "

Page 1. line 8, through page 2, line 29:
Delete all material.

Page 2, line 30;
Delete "Sec. 3."
Inser t "Section  1."

Renumber ihe fo llow in g  b ill section accordingly.

Page 3, line 1-2:

Delete "amendments"
Insert "amendment"



HOUSE COMMITTEE REPORT
Date R e fe r red  to  Comm ittee: M a rch  11, 1998 FU R TH ER  REFERRALS:
( i i )

Date of C om m itte e  Action: _

The F IN A N C E  Com m ittee  considered: H JR  47

HOUSE JO IN T  R ESO LU T IO N  NO. 47 CONST. AM: A PPELLA TE  JUDGES

Proposing am endm en ts  to the Constitution of the S tate o f A laska relating to the nomination, selection, appointment, and 
public a pp rova l o r  rejec tion of justices of the sup rem e  cou r t  and  of judges of courts established by the legislature that 
have as a n  exclusive pu rpo se  the  exercise of appe lla te  ju r isd ic t ion  over judic ia l acts a nd  proceedings, and  requiring 
legislative con f i rm a tio n  o f  those justices and  ju dg es  a n d  of the appoin ted m embers  of the jud ic ia l council.

re c o m m e n d s  it be re p la c e d  n Jjn , _ -v f l  the same title
w ith  th e  fo llow ing  c o m m itte e  s u b s t i tu t e _____________ I  i i  a new tide

[ ] additional referral t o _________________________Committee
f 1 attached amendment(s)

A D O P T S : Letter o f Intent

A T T A C H E S  N E W  F IS C A L  N O T E (s): (Dtpl) A P P R O V E S  P R E V IO U S : (DtpUDlle)

| J f is c a l n o t e ( s ) _________________________________ [ ^ f i s c a l  n o te (s) b f  o f 3luhs

l J z ero  f isc a l n o te (s )  ____________________  [ ] zero  fisca l n ote(s)

SIGNING W ITH RECOMMENDATIONS

T Y u m / i t i i g .

TYUU/1



STATE O F  ALASKA "(H) Publish Date: 3 / 1 1 / 9 3
1998 LEG ISLA T IV E  SESSION
Revision D ate  (Note if c o r r e c t i o n ) __________________________ Dept. Affected____________Office of the Governor
Title Const. Amend. Appellate Ju d g e s_________________ BRU Elective O perations________________
___________________________________________________________________ Com ponent E lections___________________________
S p o n so r R ep resen ta tiv e  Cowdery__________________________ _________________________________________________
R eq u e s te r H ouse  Judiciary Comm ittee_______________________ Com ponen t Serial No. #21

FISCAL NOTE B ill sion: HJR 47

E x p e n d i tu r e s / R e v e n u e s ____________   ( T h o u s a n d s  o f D ollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Person a l S e rv ice s
Travel
Contrac tual 3.0
Supp lies
Equipm ent
Land & S tru c tu res
G ran ts & C laim s
M iscellaneous

TOTAL OPERATING 3.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES j

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 F edera l R ece ip ts
1003 GF M atch
1004 GF 3.0
1005 GF/Program  Receip ts
1037 GF/Mental Health
O ther (Specify Type)

TOTAL 3.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f a n y  c u r r e n t  y e a r  (FY98) co s t: 
POSITIONS
Full-time
Part-time
Tem porary

ANALYSIS: (Attach a separate page if necessary)
T h is  f ig u re s  in c lu d e s  th e  c o s t  o f p rov id ing  in fo rm ation  a b o u t th is i s s u e  in th e  Official E lec tion  P am ph le t, a s  
re q u ire d  by A S  15.58, a n d  th e  p ro g ram m in g  c o s t s  for co un tin g  v o te s  c a s t  011 th e  m e a s u re .  H ow ever, only 
fou r m e a s u r e s  c a n  b e  p rin ted  on  a  s in g le  ballo t c a rd . If th is m e a s u r e  r e q u ir e s  p rin ting  a n  ad d itio n a l b a llo t 
c a rd , th e  c o s t s  will in c r e a s e  by $56.0.

P rep a red  by Gail Fenum iai "• Phone 465-3935
Division Division of E lections Date 2/12/98
Approved by C Lt. G overnor Fran Ulmer__________ / ______ '  \  . D ate 2/12/98
A gency Office of (he L ieutenant G overnor______________________________

PREPA RER  TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
Fo r further distribution in formation, ca ll the G ove rno r’s Legis la tive O ffice

(Rtv 9/97) 98fn(orm xli/OMB P a q e  1 O f I

COMMITTEE COPT ~
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Dale Referred to Committee: January 16, 1998 FURTHER REFERRALS: Finance

Date o f Comm ittee Action:

The J U D IC IA R Y  Committee considered: HJ R  47

H O U SE  JO IN T  RE SO LU T IO N  NO. 47 CONST. AM : A PPELLA TE  JUDGES

Proposing amendments to the Constitution o f the State o f Alaska relating to the nomination, selection, appointment, and 
public app rova l o r  rejection o f justices o f the supreme court and o f judges o f courts established by the legislature that 
have as an  exclusive purpose the exercise o f appellate jurisdiction over judicial acts and proceedings, and requiring 
legislative con firm ation  o f those justices and judges and o f the appointed members o f the jud ic ia l council.

r e c o m m e n d s  it b e  re p la c e d  [ ] the  same title
w ith  th e  fo llo w in g  co m m ittee  s u b s t i tu te _____________________________________________ [ ] a new  title

[ J additional referral t o ________________________ Committee
f | attached amendmeni(s)

A D O P T S : Letter of Intent

A TTA CH ES NEW  FISCAL NOTE(s): (Dep0 APPROVES PREVIOUS: (D^ IDm}

| ] fiscal note(s) _______________________  [ ] fiscal note(s) _______________________________

I I zero fiscal note(s) _________________ [ 1 zero fiscal note(s)

C H A IR 'S  S I G N A T U R E



Phone: 907 258-818S 
Fax: 907- 258-8727

Interim.
Suite 320 . 716 W . 4°' Ave.. Anchorage. 
A K  99501

Phone: 907-465-3879 
F ix : 907-465-2069
Toll Free: 1-888-269-3879

Session.
S u ite 4 ;i„ State Capitol Bldg. 
Juneau. AK 99801

Represen ta tive 
John J. Cowdery

HJR 47

WHAT’S SO BROKE THAT WE NEED HJR 47

1. What’s so broke is public EXCLUSION.

a>  The Public has no direct access to the judicial system. Our courts are 
for people who have money and can afford the best attorneys. The 
only opportunity for a public glimpse of what a judge is like will be if 
they can participate in a legislative hearing during the hearing process. 
Once a judge is confirmed, he or she is not subject to any public

b>  The Supreme Court is the governor of the Rules of Civil Procedure 
that govern all administration and conduct of legal proceedings. The 
court system is not user friendly to the lay person. They are 
exclusionary because the administrative decisions made over time by 
the leaders of the Court System don’t consider public sensitivity a 
high priority.

2. What’s so broke is COM M UNICATION

a>  The Legislature has no opportunity to dialogue with the Court. The 
Chief Justice makes an annual speech to the legislature but does not make 
himself available to questions. He has a Chief Administrator and lobbyist 
whose chief functions are to procure what the Courts want from the 
Legislature. I believe the opportunity to dialog with the court will 
mutually benefit both of us. Confirmation hearings represent a new 
channel of communication. Communication never hurts.

inquiry.



HJR 47
W hat’s so broke... 
Page 2

3. What's so broke is J U D IC A L  R E S T R A IN T

a>  The courts overstep their bounds when they use legal conclusions to 
invoke sweeping changes in public mores. The infamous decisions to 
protect partial birth abortions, to promote same sex marriages, to 
require private hospitals and their employees to perform abortions, to 
disallow parental consent requirements for abortion for minor 
children, to allow four ounces of marijuana for personal consumption, 
etc., etc., should not be the result of court invoked public policy.
These issues are just as alive in other states. But, their courts haven’t 
been as aggressive in re-writing the gospel of public morals. Alaskan 
courts have not learned to write narrow opinions. They use legal 
issues to wedge their own mandates into Alaska’s laws.

Most of these decisions have come from lower court judges who 
would not be confirmed under HJR 47. However, by requiring public 
preview of the top-most judges, who are the leaders of the court 
system, a tenor will be set that should pervade throughout the court 
system. If not, then incremental expansion of legislative confirmation 
to lower courts may be considered.

Ninth Circuit Court of Appeals Judge, Andrew Klienfeld, an Alaskan, 
is quoted in his successful minority opinion, which was subsequently 
upheld by the U.S. Supreme Court, as saying:

“The founding fathers did not establish the United States as a 
Democratic Republic so that elected offices would decide trivia, while 
all (treat questions would be decided by the judiciary. ’’
(Compassion in Dying v. State of Washington)

4. What’s so broke is C H E C K S  A N D  B A L A N C E S

a> There aren't any. Alaska's constitution is great but it's not perfect.
Our experience has shown that the imbalance of checks on the judiciary 
branch leads to the problems we have. Currently, the lawyers who 
practice before judges have the primary input into their selection. The 
governor has little more than a rubber stamp role in the selection process. 
The legislature and the public have none. The current checks are out of 
balance.



R ela tin g  to L e g is la t iv e  C o n firm a tio n  o f  A p p o in te e s  to  the Suprem e C ourt, C ourt o f  A p p e a ls  and
the Jud icia l C o u n c il 

S P O N S O R  S T A T E M E N T

HJR 4 "  provides for the legislative confirmation of  judges  appointed to Alaska 's  Supreme Court 
and the Court  o f  Appeals.  If. also provides for legislative confirmation of all members  o f  the 
Judicial Council.

T h e S u p rem e C ourt w as crea ted  in A la sk a ’s co n stitu tio n  and therefore a co n stitu tio n a l 
a m en d m en t is n ecessa ry  to c h a n g e  the p ro cess  for se le c t io n  o f  S u p rem e C ourt J u stice s .

P resen tly , the co n stitu tio n  sa y s , at A rtic le  4 , S ec tio n  5:

"T he g o v ern o r  sh a ll fill an y  v a ca n cy  in an o f f ic e  o f  S u p rem e C ourt ju s t ic e  o r  su p er ior  
cou rt ju d g e  by a p p o in tin g  o n e  o f  tw o  or m ore p erso n s n om in ated  by th e  ju d ic ia l c o u n c i l .”

T h e C ourt o f  A p p ea ls  w a s e s ta b lish e d  by statu te, A .S . 2 2 .0 7 . It is a court o f  record  w ith  
ap p ella te  ju r isd ic tio n  in a c tio n s  c o m m e n c e d  in the su p er ior court.

A .S . 2 2 .0 7 .7 0  sa y s ,

"T he g o v ern o r  sh a ll f ill a v a ca n cy  or ap p o in t a su cce sso r  to fill an im p en d in g  v a ca n cy  in 
the o f f ic e  o f  ju d g e  o f  the cou rt o f  ap p ea ls w ith in  4 5  days after re c e iv in g  n o m in a tio n  from  
the ju d ic ia l c o u n c il, b y  a p p o in tin g  o n e  o f  tw o  or m ore p ersons n om in ated  b y  the co u n c il
*• * ^y, • 'xr ■ ri ' n c r i \^ in ,T

HJR 47

H JR  is crafted  to apply to a p p o in tm en ts  to  both the S u p rem e C ourt and the C ourt o f  A p p e a ls . It 
d o e  i. »o by ad d in g  co n stitu tio n a l lan gu age re feren c in g  courts o f  record w ith a p p ella te  ju r isd ic tio n  
that are e sta b lish ed  by the leg is la tu re , and. requiring all such ap poin tm ents to  be p resen ted  for 
le g i'iu t iv e  co n firm a tio n .

An adiition.. .  feature of  the HJR 4 ” A a! ' , '  require '  confirmation of  all m em b er '  of the 
J u d ;c . J  Council . Thi> council i '  also created in the constitution at Article 4. Section S. It 
provides that three public members  appointed by the governor shall be confirmed by the 
legislature. However,  it also provides that three attorney members appointed by the Alaska Bar 
Associat ion do not have to be confirmed. HJR 47 requires all members of the Council to be 
confirmed by the legislature.

T h e m o tiv a tio n  for the co n stitu tio n a l am en d m en t is to  include the p u b lic  in the p ro cess  o f  
a p p o in tin g  ju d g e s . T he p u b lic  has le s s  input into the ju d ic ia l branch o f  g o v ern m en t than in e ith er  
the e x e c u t iv e  or le g is la t iv e  branches. T h ese  other b ran ch es have e le c tio n s  and co m p u lso r y  p u b lic  
input in their d e c is io n -m a k in g  p r o cesse s . E ven  the g o v ern o r ’s ca b in et a p p o in tees  are su b jec t to  
le c M .m v  e co n firm a tio n . Bv p ro v id in g  for le g is la t iv e  con firm ation  o f  ju d g e s , the p u b lic  w ill be 
ab le to participate in co n firm a tio n  h earin gs. Ju d ic ia l cand idates w ill be ab le  to p resen t their  
p h ilo so p h ica l approach to ju r isp ru d en ce . T h e p u b lic  w ill have a v o ic e  in their se lec tio n .
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March 3, 1998

Honorable Joe Green, Chairman 
House Judiciary Committee 
118 State Capitol Building 
Juneau, Alaska 99801

Dear Mr. Chairman and Members of the House Judiciary Committee:

I would appreciate your vote to move and pass HJP. 47 from committee. The 
issues involved in this Resolution are apparent to all. In fact, if you will 
review my testimony, attached, you will see that I anticipated the primary 
arguments against the bill and effectively answered them.

All testimony from the public was in favor of HJR 47, except for two 
organized lawyer/judge groups and former Senator Vic Fischer who was 
voted out o f office in favor of a more conservative senator. Those who 
spoke or left written statements supporting HJR 47 include former 
Lieutenant Governor and Constitutional Convention Delegate, Jack Coghill, 
former Anchorage Mayor Tom Fink, Attorneys Ken Jacobus, Rob Reiman 
r.nd Wayne Anthony Ross, Mr. Jerald Des Jarlais, Ms. Sue Fischetti, Mr. 
Ross Dunfee and many others who came to the LIO’s but departed before 
we could get to them.

HJR 47 is so popular with the public that I can Fill many hours o f hearings 
with favorable testimony. But it would be redundant because the issues are 
few and fundamental. I would like to recap them for your consideration.

First, I need to address the extraordinary testimony of Chief Justice Warren 
Matthews. Chief Justice Matthews’ personal participation was intended to
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Suite 320, 716 W . 4 “* Ave.. Anchorage. 
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Represen ta tive 
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convey the considerable influence of his high office against HJR 47. He 
wanted to make a statement and he did it twice. He made his statement at the 
committee hearing and again in the Joint Session on the State o f the 
Judiciary. His testimony lacked in both form and substance. I will elaborate.

As to form, Chief Justice Matthews had the opportunity to apprise himself in 
advance of the contents of the legislation, the sponsor statement and the 
supporting testimony which preceded his. Yet, he chose to not engage the 
arguments presented. Instead he offered parallel arguments that did not 
intersect with information already on the record.

As legislators, we publish our sponsor statements. We lay bare our 
reasoning and motivation in public testimony. We endure the slings and 
arrows of debate, sometimes contentious debate, to arrive at the truth and 
value of the premises contained in our legislation. We do this as a necessary 
part o f the democratic process. We are not especially trained in the fine 
points of rhetoric and debate. But we are driven by our public responsibility 
to test ourselves, our thoughts and our principles in a crucible of diverse and 
public argument.

The judiciary, unlike the legislature, is especially trained in the art of 
rhetoric, argumentation and debate. There are few who can hold their own 
against the Judiciary's superior education., training and acumen. And, one 
must suppose, too, that members of the SupL ̂ me Court are the supreme 
representatives of their craft. Having regard for the safety of my own ego, I 
do net relish being pitted against someone who is so much better trained 
than I. Yet, legislative accountability demands that I answer all arguments 
on the issues that I adopt. The Chief Justice is not so obligated. He is free to 
pick and choose which issues to engage, which to ignore, which venues to 
participate in and which ones to ignore; all in all a royalist approach to 
public responsibility.

Chief Justice Matthews advanced no argument that was not, or could not be. 
advanced by other officials of the Bar Association, Judicial Council, his 
lobbyist or administrative staff. Why, then, was it necessary for him to take 
the extraordinary step to personally testify against HJR 47? If he brought no 
unique information to the debate, then his only purpose could have been to 
see what legislative mettle might wither under the influence of his high
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office. It was a political stroke through and through! For all his argument 
against politicizing the process, it seems he is quite willing to be political on 
his own terms.

Further, as to error of form, whenever a member o f the Judiciary pre-judges 
a legislative issue, the integrity o f the judicial forum is compromised if the 
issue is thereafter litigated. It is simply bad judgement for the judiciary to 
directly advocate in the legislative process. The Judicial Council’s Executive 
Director testified. The Chief Justice is Chairman o f the Judicial Council. 
There is a variety of ways for the Judiciary to get their arguments on record 
without compromising the public process they administer.

As to substance, Chief Justice Matthews presented three lines of argument 
against HJR 47. First, he contends that legislative confirmation of judges 
will politicize the selection process. As evidence, he offered the parallel of 
the federal system's judicial appointments. He says whenever the President 
and the U.S. Senate are controlled by different political parties there is 
always a controversial vote that goes down party lines. He pointed to the 
Clement Haynesworth, Robert Bork and Clarence Thomas nominations as 
examples. He says a judge who is championed by one political party and 
opposed by the other could be suspected of being partisan in cases with 
political issues at stake.

Two key flaws exist in his “politicization” argument. First, he assumes 
politics is necessarily bad. Second, he totally mischaracterizes the federal 
judicial confirmation system.

This argument, that legislative confirmation equates to politicization of the 
judicial selection process, is true. Black’s Law Dictionary helps us define 
our terms:

“Political. Pertaining or relating to the policy or the 
administration of government, state or national. Pertaining to, 
or incidental to, the exercise of the functions vested in those 
charged with the conduct of government; relating to the 
management o f affairs of state, as political theories; of or 
pertaining to exercise of rights and privileges or the influence 
by which individuals of a state seek to determine or control its
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public policy; having to do with organization or action of 
individuals, parties, or interests that seek to control appointment 
or action of those who manage affairs of a state.”

“Politics: The science of government; the art or practice of 
administering public affairs.”

If “politicization” means exposing judicial candidates to the rough and 
tumble that sometimes results from a public process, then it is o f course true. 
It is true and it is GOOD!

There is nothing inherently evil or untoward in politics. Politics, like justice, 
is as good as the people who administer it. Politics is simply a shorthand 
word for going about the public business. Surely, it is easier to be aloof from 
the public, as is the judiciary. They are the closest thing to royalty we have 
in our society.

However, the Chief Justice must have a different meaning in mind for the 
word ‘politics’. His meaning has a degrading meaning, suggesting 
something sinister about the political process. Any suggestion that public 
involvement inherent in the legislative process is somehow debasing, is too 
royalist a view for our democratic society. It is further testimony that the 
Judiciary is out of touch with the people of Alaska. Public confirmation 
hearings would be an in-touch experience for judicial nominees.

Apparently, CJM only recognizes ‘politics’ as occurring in the legislative 
branch. He admits to no political considerations being played out in the 
executive branch during the appointment process. Does not the White House 
look for judicial candidates who are philosophically compatible and 
supportive of its major precepts? Aren’t there special interest groups, 
politicians and people of influence who advocate to the White House for or 
against certain candidates? The point here is that politics does indeed play a 
prominent role in the executive branch’s appointment process, and it largely 
excludes the public. Public involvement doesn’t occur until an appointment 
becomes a nomination and is sent to the legislative branch, i.e., the U.S. 
Senate. Public involvement is the key difference between the executive and 
legislative branch’s appointment processes. This is the step missing in 
Alaska’s current system that HJR 47 will remedy.
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The Judiciary and the Alaska Bar Association have their own, rich history in 
judiciary politics. A former Chief Justice tied up Bar Association funds. In 
retribution, the Bar Association actively worked to defeat the 1964 Supreme 
Court Justice Arend, who was up for retention election. (See Bar Rag..date)

Chief Justice Matthews advanced the Haynesworth, Bork and Thomas 
appointments as examples of politicization of the federal process that we 
should avoid at the state level. He selected these three appointments from a 
span of about 25 years. In fact, they are not representative o f  the federal 
appointment process. During the past 25 years, they are the nominations 
which commanded the most news coverage. After Clarence Thomas’s 
appointment, another Justice was appointed to the U.S. Supreme Court.
Most people can’t remember his name because no controversy attended his 
confirmation. Haynesworth, Bork and Thomas are not typical o f the federal 
process. There are about 800 federal judgeships. About 68, on average, are 
politically confirmed each year, routinely and without fanfare

Contrary to Chief Justice Matthews’ argument about ‘politicization,’ politics 
smooths out the confirmation process. By no written rule, but only as a 
matter of political expediency, the Senate and the White House have an 
informal arrangement whereby the senior U.S. Senator from each state 
concurs in the federal judicial nominees from their respective states. This 
process is a political compromise that results in the overwhelming 
preponderance of federal nominees to be confirmed without controversy. 
Politics, it is shown, facilitates the appointment process.

Further analogizing the federal system with HJR 47, CJM said that when 
the executive and legislative branches are controlled by different parties, the 
vote always tends to go down party lines. Again, the votes on Haynesworth. 
Bork and Thomas are simply not indicative of the pattern of congressional 
approval. In fact, party line votes are rare in the appointment process, both at 
the federal and state level. One need only review the President’s and the 
Governor’s cabinet and other political appointments submitted for legislative 
confirmation. The overwhelming preponderance o f  the their appointees are 
confirmed without regard to party considerations. Legislative confirmation is 
not the bugaboo that CJM claims it is.
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In answer to a query from a member of the committee, CJM said,

'7 don't accept the premise that there is partisanship inherent in the 
appointment o f Alaskan judges. ”

He offered that his own appointment by Governor Hammond was an 
example of a cross-party, therefore non-partisan, appointment. The Chief 
Justice presumes that party affiliation is the only basis for partisanship. In 
fact, we know a variety of bases for partisanship including conservative vs. 
liberal, urban vs. rural, development vs. no-growth, pro-govemor vs. anti- 
governor, etc. C JM ’s appointment by Governor Hammond would have been 
much less likely if his client list included aggressive development interests 
in o f the S iena Club. His main benefactor for the appointment was the
Go . rtor’s Administrative Assistant who also was his former law partner. 
Some would say he had ‘political’ connections. CJM would have us believe 
that politics is something that happens in the legislature’s back yard, never in 
the governor’s or the judiciary’s.

If appearance o f partisanship is an issue that truly concerns CJM then 
perhaps he should resign and revisit the appointment process without 
political support. As one member of the Judiciary Committee said, “politics 
is inherent in the process." To deny this fact is extremely naive. To contend 
that it is base, is an insult to the body-politic in general and to the legislature 
in particular.

As for his concern that a judge could appear to be obligated to the legislative 
party that champions his confirmation, why is it not a concern to him that a 
judge could appear to be obligated to a governor who appoints him. 
Uncontested partisanship should not be confused with non-politicization.

The second line of argument employed by CJM against HJR 47, was that it 
could result in confirmation delays and bottleneck the courts’ work flow. He 
noted that he was appointed in the month of May. If he could not take office 
until after legislative confirmation seven months later, it would prolong the
vacancy and impede the court's productivity.

This argument is somewhat disingenuous because it ignores the adaptability 
o f people and organizations. With legislative confirmation in place, most
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resignations and retirements will simply schedule themselves around the 
legislative calendar. As a matter of administrative efficiency the Court 
System could require a one-year notice for judgeships that require 
confirmation. It can be argued that unforeseen vacancies due to accidents or 
death could still present a problem. The record shows that these occurrences 
are rare. And, inasmuch as the Judicial Council’s process takes from three to 
six months, the risk of being out of sync with the legislature is statistically 
insignificant.

Also, although CJM expressed reluctance to use temporary fill-in 
appointments for the high court, the Constitution gives him the authority to 
do so. Alaska has a repository of retired judges who can perform this 
temporary function. The Chief Justice need only exercise the power given to 
him in the law.

Finally, Chief justice Matthews third argument against HJR 47 was that it 
would “degrade” the “merit system” now in place. Nothing could be further 
from the truth. HJR 47 maintains the current system in total. The Judicial 
Council and the Bar Association will still go through the same polling and 
grading processes. They will still interact with the governor in the same way 
they do now. When all their work is done, and after the governor makes his 
decision. HJR 47 simply gives the legislature and public a role to play in the 
appointment process.

However, CJM warned that if the legislature rejected the top two nominees, 
working down the list io other candidates would result in inferior quality of 
judges. One can only note that this argument is built on an inflated opinion 
o f the precision and objectivity of the selection process. In all probability, a 
different set of raters would yield a different set o f results. Many attorneys 
refrain from submitting their applications for judgeships because they 
believe the selection panel as biased against them.

In summary, HJR 47 retains the existing merit selection system. It adds 
public participation via the legislative forum. It requires legislative approval 
o f attorney members of the Judicial Council and judges for the Court of 
Appeals and the Supreme Court. Confirmation will result in appointees who 
are acceptable to a broader segment of the public than only the narrow 
constituency of the appointing authority. In effect, legislative confirmation
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adds a “whole man” review of the nominee’s suitability for appointment. 
This is a proposition that we can recommend to the General Election ballot 
for final determination by the voters o f Alaska.

Yours truly,
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X X  Leg is la t ive  C o n f i rm a t io n  of  J u d ic ia l  A p p o in t m e n t s

S im ila rly , approxim ate ly two out o f th ree  A laskans (64% ) report they support legislative 
con firm a tion  o f jud ic ia l appo in tm en ts ...

" A t  t h e  p r e s e n t  t i m e  in  A l a s k a ,  j u d g e s  o n  t h e  S u p r e m e  C o u r t  

a n d  C o u r t s  o f  A p p e a l  a r e  n o m i n a t e d  b y  a  j u d i c i a l  c o u n c i l  a n d  

a p p o i n t e d  b y  t h e  G o v e r n o r .  I f  t h e r e  w e r e  a  c o n s t i t u t i o n a l  

a m e n d m e n t  o n  t h e  b a l l o t  t h a t  w o u l d  r e q u i r e  a  m a j o r i t y  v o t e  o f  

t h e  L e g i s l a t u r e  t o  c o n f i r m  j u d i c i a l  a p p o i n t m e n t s ,  d o  y o u  t h i n k  

y o u  w o u l d  v o t e  f o r  o r  a g a i n s t  t h a t  c o n s t i t u t i o n a l  

a m e n d m e n t ? "  por 
34%

Unsure
3%

Against
33%

REGION

83%

REGISTRATION

Democrat 

Republican 

Non-partisan 

Not registered ■ I H  23%

For Against
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130 S ew ard  S treet, Su ite  409 
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M E M O R A N D U M M arch  31, 1998

S U B JE C T : Testim ony regard ing  the d ra ft ing  o f  const i tu t iona l am endm en ts  
(HJR 47)

T O :

F R O M :

Represen ta t ive  John  C ow de ry

T am ara  B rand t C ook  
D irec to r

Y ou  hav e  sent m e  an excerpt from tes timony from V ic Fischer, former Senato r and m em be r  
o f  th e  const itu t iona l convention, in which  he ob jec ts  to the dra ft ing  o f  recen tly p ropo sed  
const itu t iona l amendments in general and o f  H JR  4*” m particular. H e recom m end s  tha t the 
le g is la tu re  estab lish a s tyle in dra ft ing  p rocess  I in su re  that p roposed constitu t iona l 
am en dm en ts  are in "p roper shape." You have ask ed  for m y  reac tion  to that tes timony.

I be l ieve  that I understand V ic Fischer's concern, but, on reflection, I fea r that the diff icu lty 
w ith  the constitutional language that Mr. Fischer has identified has to do with the complex ity  
o f  the pu rpo se s  that are sough t to be  ach ieved and the re luc tance o f  leg isla to rs to leave the 
d e ta i l s  o f  p roposed  constitu t ional am endm en ts  to the cou rts  to sort out. Obviously, to the 
ex ten t tha t the constitution is used to address specific rather than genera l situations in precise 
w ay s  the  language needed to ach ieve the desired result becom es less simple.

F o r  example, the reason that section 1 o f  H JR  47 is so complica ted is tha t several th ings  are 
add ed  to  w ha t is now  a very s im p le  provision:

(1) the  appoin tm ent and  con firm ation  o f  ju dg e s  w ith  appe lla te  ju r isd ic t ion  is 
add ressed ;

(2) no t on ly is leg isla tive confirm ation  requ ired  o f  sup rem e court ju s t i c e s  and 
app e l la te  judges, but the quest ion  o f  p re sen tm en t is addressed a long  w ith  the ques t ion  o f  
w h en  a nom inee  m ay assume office to fill a vacancy;

(3) wha t happens w hen  a nom inee  fails to be con fi rm ed  is addressed in a  very 
spec if ic  w ay—the same person m ay not again be appo in ted  until a new  legislature is e lected 
at a gene ra l election and convened;

(4) the requirement is added that appo in tees  for o the r jud ic ia l  offices that m ay  be 
e s tab l ish ed  by law  be selected from nom inees  o f  the  jud ic ia l  council.



R ep resen ta tiv e  John C o w d ery  
M arch  3 1 , 1998  
P a g e  2

If, a s  a su b sta n tiv e  m atter, a ll o f  th ese  item s are to b e  ad d ressed , I d o  n o t th in k  that it is  
p o s s ib le  to a lso  k eep  that c o n stitu tio n a l se c t io n  s im p le . P erh ap s I am  w r o n g  and I w o u ld  
c e r ta in ly  w e lc o m e  su g g e s t io n s  for better la n g u a g e  that a c h ie v e s  th e  sa m e  resu lts .

I w o n d er , h o w ev er , i f  th e  s ty le  in  d raftin g  p r o c e s s  e n v is io n e d  b y  M r. F isc h e r  w o u ld  b e  
lim ite d  to  su g g e s t in g  d raftin g  ch a n g e s  that do  n o t c h a n g e  th e su b s ta n c e  o f  a c o n st itu tio n a l  
a m e n d m e n t prop osa l or w h e th e r  M r. F isch er  s u g g e s ts  that th e  s ty le  in  d ra ftin g  p r o c e s s  
in c lu d e  th e  substantive s im p lif ica tio n  or alteration  o f  p ro p o sa ls: I a lso  w o n d er  h o w  th e  s ty le  
in  d ra ftin g  p ro cess  w o u ld  b e  a cco m p lish e d . S h o u ld  a n e w  s t y le  in  d ra ftin g  s ta n d in g  
c o m m itte e  b e  created? It m ig h t  b e  w e ll  w o rth  w h ile  to  g e t  M r. F isch er 's  th o u g h ts  o n  th ese  
p o in ts .
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F r o m  th e  o ff ic e  o f . . . R e p r e s e n t a t i v e  J o h n  J .  C o w d e r y
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M E M O R A N D U M

T O : Tam  Cork, Legislative Legal Services

FROM :

D A T E : M arch 2 0 ,1 9 9 8

R E: testimony on  bill drafting

Notes: House Judiciary 2/20/98 HJR 47 Vic Fisher:

T h e  fo llow ing is an excerp t from tes tim ony on HJR  47, from Vic Fisher, fo rm e r S ena to r  
a nd  m em be r  o f  the constitu t ional conven tion . I wou ld like to offer som e de fense  for the 
d ra f te rs  in this case. P lease  adv ise  on what cou rse  o f  action you recommend .

T echn ica l ly  and in terms o f  style, w ith  all due respect to my o l ’ friend John  Cowdery , the 
d ra f t in g  o f  the proposed am endm en t is an inexcusab le abomination. I have  ha rd ly  ever 
seen  any th ing  this poorly drafted. Th is  is not constitutional language that it has p roposed . 
It is the worst o f  leg isla tive drafting. C om pare  the drafts o f the am endm en ts  with the 
ju d ic ia l  article on the jud ic ia ry . L ook at section 1, section 2, section 3, sec tion 4, sec tion  
5, it is c lea r  and claritable, positive, s im p le  s traightforward unders tandab le  sen tences.
Y ou  do  not have conduc tive  language  that ju s t  doesn 't fit into a constitu tion. The on ly 
p a r t  o f  H JR  47 that is p roperly  d ra fted  is section 3. It is clean, its unders tandab le , it do  
do es  no t m ake  a mess. I wou ld  say  a lmost the same thing about H JR  4. I s igned up to 
tes tify  on both. I th ink H JR  4 is no t s ignificant. I d o n ’t think it is an im po rtan t p ropo sed  
am endm en t.  I th ink it wou ld  tilt the balance o f  the powers at the const itu t iona l level 
s om ew ha t from the leg isla tu re to the executive, but not significant. Again you do not 
h av e  qu ite  an abom ination, but again it is an example  o f  lousy drafting. I will no t go into 
detail, bu t I wou ld  be g lad  to w o rk  w ith anyone who wants to. O r right now  I w ou ld  be 
g lad  to give examples. I th ink that the legislature should establish a style in dra ft ing  
p rocess. L ike what c am e  to be in ex is tence  in the Constitutional conven tion to get 
p ro po sed  am endments  in to p rope r shape. So that # 1) it fits into the constitu tion in 
const i tu t iona l language and they d o n ’t end up with a hodge podge that you have in H JR  
47. O r like in legislature drafted am endm en ts  that became section 16 and 17, o f  the 
f inance articles that have to do w ith expend itu re  lim it and budget reserve account.
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THE ALASKA COURT SYSTEM OPPOSES HJR 47

The Alaska Legislature is currently considering HJR 47, which would require 

legislative confirmation of appellate court judges. The changes proposed in HJR 47 

would erode the balance of power among the three branches of government and 

weaken Alaska's nationally-recognized system of merit-based selection of judges. 

The proposed system could add months to the selection process, creating a real 

danger that extended judicial vacancies will result in delays in the resolution of court 

cases. The changes would also pull judicial candidates into the realm of partisan 

politics and threaten judicial independence.

Alaska's Merit-based Selection Process is Rigorous and Nonpolitical

Unlike the federal court system, Alaska's current structure for selection of 

judges is n rigorous, merit-based process. The drafters of the Alaska Constitution 

resoundingly rejected the idea of electing judges by a vote of 51-2, in favor of a 

method w ith a minimum of political consideration or partisanship. Alaska was only 

the third state to use merit selection, but today 35 states have some method of 

merit selection. The national movement is toward judicial selection processes that 

are less political, not more.

Under our current selection system, the Alaska Judicial Council recruits 

applicants for iudicial vacancies, investigates and screens those applicants on the 

basis of their demonstrated abilities to perform judicial duties, and forwards names 

of qualified applicants to the Governor, who must make a final selection from only 
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those names sent by the Council. The Judicial Council is a nonpartisan commission 

of lawyers and non-lawyers, who examine each applicant's education, employment 

history, activities, credit and criminal history, bar discipline history, client grievances 

and conflicts of interest. Only those candidates who are deemed most qualified after 

this extensive investigation are forwarded to the Governor. This process does not 

involve any consideration, or even identification, of the partisan political affiliations 

of the judicial candidates.

In the final step of the process, the Governor may only choose from the 

applicants found most qualified by the Council. Prior governors who have been 

unhappy with choosing only from among the applicants sent forward by the Judicial 

Council have requested additional names, but the Council has consistently declined 

to add applicants at a Governor's request. In the past, there has been no consistent 

tradition of the Governor appointing on a partisan basis; judges have been appointed 

who have had different political affiliations than the Governor.

Retention Elections Allow the Voters to Retain or Remove Judges

The people of Alaska have the opportunity to approve or reject judges at 

periodic retention elections. Alaska has the nation's most extensive system for 

seeking public input on retention. The Judicial Council surveys lawyers, law 

enforcement officers, jurors, court employees and children's caseworkers. It looks 

at a judge's disciplinary record, disqualifications from assigned cases, appellate 

record, and the evaluation by the CourtWatch program. The Judicial Council holds 

public hearings to allow people to testify about their experiences w ith judges who 

are standing for retention. Most of this information is made available to the voters. 

A judge will be voted out of office if enough voters are unhappy w ith the judge's 

performance.

HJR Would Increase Judicial Vacancy Periods and Aggravate Court Delay

The provisions of HJR 47 undermine the current process, and would have a 

negative impact on both co '.it ope.ations and service to the public. Currently, 
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approximately six months pass between the time applications for the judgeship are 

solicited and the Governor's selection of the successful candidate. Under the 

changes set forth in HJR 47, the Governor's appointee will not be able to take office 

until after legislative confirmation. Depending upon the time of year of appointment 

(which m ight be when the legislature is not in session) and upon the willingness of 

the legislature to act sw iftly  in holding confirmation hearings, many months could be 

added to the period of judicial vacancy.

An extended judicial vacancy has a high impact on any court's ability to do 

its work. In the federal system, legislative reluctance to hold hearings and to 

confirm judicial appointments has created a crisis for the federal judiciary, as cases 

are backlogged because of the lack of judicial resources to decide them. In the Ninth 

Circuit, approximately one-third of the positions are vacant, and tw o have been 

empty for more than two years. Historically, appointment delays have been 

aggravated in the fourth year of a presidential term, when confirmation is often 

withheld by a Senate controlled by an opposition party. At the state level, should 

the legislature decide to disapprove an appointment, a lengthy period of delay would 

result, as an entirely new selection process might be required.

HJR 47 May A ffect the Pool of Judicial Applicants

Lengthening the time between application and assumption of judicial office will 

also have a disproportionate impact on attorneys in the private sector. Applying for 

a judgeship is already a disruptive process for private sector attorneys, who must 

make hard decisions about pursuing cases and accepting new clients during such an 

extended period of uncertainty. Public sector attorneys, who do not have to worry 

about maintaining a client base, and sitting judges who are seeking appointment to 

a higher judicial seat, will have a great advantage. An often-expressed goal is that 

our judges should have histories which reflect both private and public sector 

experience, and this goal would not be promoted by the changes proposed in this 

legislation.
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But by far the greatest danger in this proposed legislation is its erosion of 

judicial independence. As has been seen in much-publicized federal confirmation 

hearings in recent years, judicial candidates who enter the legislative realm are often 

subject to the currents of partisan politics. The Canons of Judicial Ethics do not 

allow judicial candidates to "...make pledges or promises of conduct in judicial office 

other than to fa ithfully and impartially perform the duties of the office," nor may a 

judicial candidate, "make statements that commit or appear to commit the candidate 

to a particular view or decision with respect to cases, controversies or issues that 

are likely to come before the court." It is a fundamental principle of the law that a 

judge has the responsibility to weigh the facts of each case impartially, and to apply 

the law to those facts, to reach a decision. To the extent that demands are made 

in a confirmation process, as they often are, that a judicial candidate commit to a 

particular view of controversial issues, a judge who emerges from the process can 

easily be perceived as biased towards a particular point of view. If a judicial 

candidate is championed by one political faction, and opposed by another, the judicial 

candidate's ability to handle controversies involving those parties later in the 

courtroom is severely compromised.

Edward W. Madiera, Jr., the chair of the ABA's Commission on Separation of 

Powers and Judicial Independence, has noted that "Judicial independence is not for 

the protection of judges, but for the protection of the public." Each person who 

brings a case in Alaska's courts should feel that his or her case will be measured 

on its individual merits, by a judge who is free from bias and political obligation. Our 

current merit-based system, which keeps judicial candidates out of partisan politics 

and yet empowers the voters to remove judges in retention elections, is one of the 

best in our country. It encourages the appointment of well-qualified, independent, 

and courageous judges. The changes proposed in HJR 47 would be a step backward 

for justice in Alaska.

HJR 4 7  Erodes J u d ic ia l independence
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A laska  Const i tu t iona l Conven t ion  M inu tes
Selection of Judges 

concerning Legislative Confirmation
* * *  P a g e  6 9 4  * * *

....[C o g h ill has m o ved  that a ttorney Judicia l C ouncil m em bers be con firm ed  by the leg isla ture]

M CLA UGHL1N: I  p resu m e Mr. C oghill subm itted  this m otion  m erely f o r  the purpose o f  getting  
th is on  the  floo r co ld ly  a n d  calculatingly. I f  th is m otion is passed, y o u  m ight as well tear up the 
w hole p ro p o sa l a n d  p rovide fo r  the election o f  ju r ie s  because then it w ou ld  be more efficacious  
a n d  m ore dem ocratic. The w hole theory o f  the M issouri P lan  is that in substance, a select a nd  
p ro fe ss io n a l group, licensed  by the state, can best determ ine the qualifications o f  their brothers. 
The in ten t o f  the M issouri P lan was in substance to g ive a predom inance o f  the vote to 
p ro fe ss io n a l m en who knew  the fo ib les, the defects a n d  the qua lifica tions o f  their brothers. It is 
u nq u estio na b ly  true that in every trade and  every p ro fession  the men who know  their brother 
careerists the best are the m en engaged  in the sam e type o f  occupation. That was the theory o f  
the M isso u r i Plan. The theory was that the bar associa tion  w o u ld  a ttem pt to select the best m en  
p  /ss ib le  f o r  the bench because they had  to work under them. I f  y o u  require a confirm ation o f  
y o u r  a tto rn ey  m em bers y o u  can p rom ptly  see what w ill happen. The selection is not then m ade by 
the o rg a n ize d  bar on  the basis o f  a m an's p ro fessional qua lifica tions alone. The determ ination o f  
(he se lec tio n  o f  those peo p le  who are on the ju d ic ia l council w ill be qua lified  by the condition, 
are th ey  a ccep tab le  to a house a nd  a senate or a senate alone, which is essentially D em ocratic  
or essen tia lly  Republican. No longer is the question  b ased  so le ly  on the qualification

* * *  P a g e  6 9 5  * * *

o f  the ca n d id a te  fo r  the bench. The question is, w ill those p eo p le  whom we set up here on the 
ju d ic ia l council, th a t we sen d  fro m  the bar, w ill they be acceptable in term s o f  po litica l 
correctness?  I f  p o litica l correctness enters into the determ ination  o f  the selection o f  those 
p ro fe ss io n a l m em bers who are to be p la ced  upon the ju d ic ia l council, the whole system  g o es out 
the w indow . A ll yo u  have is one other po litica l m ethod  o f  se lection  o f  y o u r  judges. The theory, 
a n d  it is the on ly  w ay it can p ossib ly  work, is that the law yers are p u t on there to get the best 
m an a n d  n e t  fo take a m an on the basis o f  his politics. But i f  we require confirmation, then the 
m a teria l considera tion  to be made by the A laska Bur A ssocia tion  is, are we sending our best 
rep resen ta tive—no. But are we sending  a g oo d  D em ocrat acceptab le to both mem bers to both  
houses or are we send ing  a g o o d  Republican acceptable to both  houses. I f  we perm it that 
d eterm in a tio n  to en ter into our consideration, then in substance  >»•<? shou ld  provide fo r  an in itia l 
election  o r  in itia l appointm ent by the governor or som e o ther body. Q ualifications go  out the 
w indow  a s soon  as y o u  have confirmation. The theory on the lay m em bers on the confirm ation, 
they rep resen t the p u b lic  a nd  they represent the p redom inan t p o litica l thought. The theory on  the 
law yer m em b ers o f  the council, they represent the pro fession , they represent the best in terests o f  
the p ro fess io n . They represent a desire to have the best ju d g e s  on the benches. I  beg o f  you, 
p lea se  d o n 't vote f o r  the am endment.



L e g i s l a t i v e  C o n f i r m a t i o n  o f  J u d g e s  
AND ATTORNEY M EM BERS OF THE JUDICIAL COUNC IL
Position paper o f  the A laska Jud ic ia l Council. February 1998

H JR  ' d SJR 34 p ropose  a constitu tional am endm en t to require  legislative con f i rm a tion  
o f  a p p e l la te  ;  and a tto rney m embers  o f  the Judicial Council. T he  A laska Jud ic ia l Counc il 
s t rong ly  op po se s  th is amendment.

A l a s k a ’s S y s tem  o f  M e r i t  Se lec t ion  and R e ten t io n  E lec t ion s  Is F a i r  a n d  T h o r o u g h

A la sk a  uses the merit selection system for choosing judges, ask ing a nonpartisan com m iss io n  
o f  lawyers  and non-lawyers to recruit, investigate, and evaluate applicants for judgesh ips. The A laska  
Jud ic ia l  C ounc i l  has seven members: three non-lawyer m embers  nom ina ted  by the G ove rno r  and 
c o n f i rm ed  by the Legislature, th ree lawyer m embers  elected on a regional basis by m em be rs  o f  the 
A la sk a  B a r  A ssoc ia tion , and the C h ie f  Justice o f  the A laska Supreme Court.

SELECT ION : The Judicial Council conducts an extensive evaluation o f  all judic ia l applicants, 
inves tiga ting  the ir education, employment, activities, credit and criminal history, bar discipline, c lien t 
g r ievances, and  confl ic ts  o f  interest. It surveys bar members about the a pp l ic an t’s su itab ili ty  to be a 
judge, conduc ts  public hearings, and interviews each applicant. The Judicial Council carefully rev iews 
all o f  th is in fo rm ation  and passes the names o f  only the most qualified app lican ts  to the G ov e rn o r  for 
appo in tm en t.

R E T E N T IO N : Unlike federal judges, w ho are appoin ted for life. A laska  ju dg es  m us t c om e  
before  the vo ters periodically to de te rm ine i f  they should con tinue in office. A laska has the n a t ion 's  
m os t ex ten s iv e  sys tem  for seek ing public  input on retention. The Judic ia l Council su rveys lawyers, 
law  en fo rc em en t officers, jurors, court employees, and children's caseworkers. It looks at the j u d g e ' s  
d isc ip l in a ry  record, d isqualif ica tion from assigned cases, appella te record, and  eva lua tion  by the 
C ou r tW a ich  program . It holds public hearings to a llow  people to testify abou t their expe r iences  and 
concerns. T he  Council makes the great majority o f  this in formation ava ilab le  to the voters. I f  enough  
voters a re  unh ap py  w ith  the j u d g e ’s overall performance, the ju dg e  is vo ted  ou t o f  office.

T h e  A n i e n d m i ^ t  Is a t  O d u s  W i th  the  G oa ls  o f  the  A la sk a  C o n s t i tu t i o n a l  C o n v e n t io n

W H Y  M ERIT  SELECTION WAS ADOPTED: The drafters o f  the A laska Constitu tion wan ted 
to avo id the  po lit ics that plague elective judiciaries in other states. Tney resoundingly rejected the idea 
o f  e le c t in g  judges  by a vote o f  51-2, in o rder “‘to select the m ethod w ith  the m in im um  o f  po lit ica l 
con s ide ra t ion  o r  partisanship." A laska was *he third state to use merit selec tion; today 35 s ta tes  have  
som e  form  o f  merit selection o f  judges. A s other states become d isenchanted w ith  the ca lib er  ot the ir 
e lec ted  ju dg e s ,  they have m ade  the selec tion process less political, not more.

W h y  LAW YER  M EMBERS ARE SELECTED ONLY BY THE BAR ASSOCIATION: T he  
drafters felt s trong ly  that attorneys should be allowed to select their own representatives to the Jud ic ia l 
Council, o n  the theory that they were the best ju dg es  o f  the profess ional com petence  and in teg r i ty  o f  
their peers. T he  delegates were emphatic that lawyer members should not be selected for their partisan 
affiliation, the ir political correctness, or their acceptability to the Legislature. They rejected legislative 
con fi rm a tion  o f  lawyer m embers  by a  vote o f  49-2. The drafters required legislative con f i rm a tion  o f  
non-lawyer m em be rs  o f  the Judicial Council to ensure that lay m embers  cou ld  ope ia te  independen tly  
o f  the G overno r .



Response to the assertion that the Judicial Conduct Commission 
and the Judicial Council are adequate public representation:
Ombudsman Investigation Summary, May 23, 1997
Concerning allegations filed against Judge Carlson; after the conclusion of
the Frank Feichtinger case:

. .the [Judicial Conduct] commission waited another 1 6  m o n t h s  to b e g in  
investigation. " (page 2)

",.  .the ombudsman's investigation determined that the [Judicial Conduct] 
commission f a i l e d  i o  p u r s u e  two relatively specific and readily verifiable 
allegations o f misconduct."
(page 3)

“However, the ombudsman is concerned that public confidence in the 
[Judicial Conduct] commission process is not enhanced when attorney 
members hear complaints about judges who preside over a high percentage 
of cases handled by the attorney. ”
“Commission members do not currently view these professional interactions 
as automatic grounds fo r recusal. ” (page 3)

. .the [Judicial Conduct] commission takes the position that a 
c o n s t i t u t i o n a l  a m e n d m e n t  would be required to either change membership 
or provide alternatives” (to the current system.) -  (page 3)



Support for the assertion that the Judicial Commission investigates 
ineffectually and minimizes misconduct when discovered.

When the then Chief Justice Compton was stricken with the 
George Jacko syndrome, merely stepped down as Chief but 
continues to serve. I have serious concerns about someone 
essentially convicted of sexual harassment sitting in judgement 
over similar offenders.

Isabel Traugott, the sexually harrassed employee, said,

“I t ’s both a judicial ethical violation and a violation of the law. . .  ”

‘7  don't feel it's appropriate fo r him to remain as a judge, given those 
factors . . .  ”

“I  feel that there's a big concern about somebody presiding over sex 
harassment cases that commit sexual harassment toward his employees. ”

Compton Steps Down - July 3, 1997 Juneau Empire

And this is all the public was told:



A la s k a  c o m m i s s i o n  o n  j u a i c i a i  c o n d u c t  
P u b l i c  N o tic e  o f  P r i v a t e  A d m o n i s h m e n t

.Alter an extensive investigation and consideration or cue 
nature o f  the conduct invoived, the Aiaska Commission on Juaiciai 
Conduct has issued a private admonishment to Chief Justice Aiien 
T. Compton. The admonisiimenl addresses iwu iuciueuis u f

l  .4 i . , i . .  . • . .  1 r \ A P  . .  j  i n A /  -   ___-  —-  ?_______u . . .c u u u u c i  u y  UiC j u ^ u l c  m  i y y j  o i iu  i y y \ j  c u in - c i n i i i £  iw u  c u m i
• a im m I T V  « m .«m nlia 4 a /1 fV m  A A n rln a fdJSlC iii CilljJlVJj'tVD. 1 lie c u i i u t u ^ i u i i  L uu c tu uvu  uku u uo  cunuuci.
n /N n rt i'h ifn 'l V i r t < * a r r w a f  tVio A In e lro  A r ia  A fw v u o m u i v u  .j v s s v i u i  L t i u u j o i i i v u v  l i t  n u i u u u u  v t  u » v  t  w m o a u  v- v u v  s/a

Tu^«Ainl f*1 AA^IIAl1df UUIS1U1 S/V11NJW V »•

The Commission is authorized by statute and its ow n rules 
n f  procedure fn issue. a private admonishment. Ch ie f Justice
Compton has agreed to this public notification o f  the private
admonishment.

Alaska Commission on Judicial Conduct. 310 "K "  Street, 4301, Anchorage, AK  ViOUI 
272-1033 o r In Alaska 1-800-478-1033

"This is the only information that the Commission may publicly release 
concerning the matter." — Marla N. Greenstein



T A B L E  8

A c t i o n s  T a k e n  

1993 - 1997

Actions Taken 1993 1 1994 1995 19 96 f~i997

Complaints investigated 27 33 20 15 15

Judges asked to respond in writing 
to alleged misconduct

1 1 0 0 2

Judges summoned before Commission to 
explain alleged misconduct

0 0 0 0 2

Cases dismissed before formal hearing 0 0 0 0 1

Cases dismissed as unsubstantiated 
(complainant unavailable)

0 0 0 0 0

Cases dismissed for lack o f jurisdiction 28 1 18 28 16 ( je J
Cases dismissed for insufficient evidence 
after investigation 23 30 20 14 13

Private censures, admonishments, 
reprimands and cautionary letters
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Cowdery

By RcP. JOHN COWDERY, District 17
I  am  resp ond ing  to  th e  C om pass 

p iece w ritten  aga in st H J R  4 7  by 
W illiam  Cotton , e x ecu tiv e  d ire c to r  
o f  the A la ska  Ju d ic ia l C oun c il (D a i­
ly  N ow s, Op in ion . M a rc h  2 8 ). I f  
passed  b y  the  v o te rs , H J R  4 7  w ou ld  
m ake  th e  g o v e r ­
n o r 's  n om in ee s  to 
the S up rem e  C ou rt, 
the C ou rt o f  A ppea ls 
and the a t to rn e y  
lu cnm e rs  o f  the ju ­
d ic ia l counc il su b ­
je c t  to  le g is la t iv e  
c o n firm a t io n .a s  the 
th re e  p ub lic  m em ­
b e rs  o f  the ju d ic ia l 
counc il a rc  now .

M r. Cotton fe e ls  th a t the ju d ic ia l 
counc il sends o n ly  I he m os t q u a li ­
fied  app lican ts to the g o v e rn o r . H e  
didn 't m ention that m any  a t to rn e y s  
re fu s e  to app ly  f o r  ju d g e sh ip s  be­
cause o f  the co un c il’s p e rc e iv e d  lib ­
e ra l b ias. M r. Cotton w ou ld  h ave  us 
b e lie ve  that p o litic s o c cu rs  o n ly  in 
le g is la tiv e  p ro v in ce s  bu t n e v e r  in 
the execu tiv e  o r  ju d ic ia ry  b ra n c h ­
es. Indeed , b a r  a ssoc ia tion  p o lit ic s  
in A la sk a , lik e  e lsew h e re , is lcgen - 
d n riiy  robust.

T h e  ju d ic ia l counc il b rand ish es 
the re a l ju d ic ia l se le c tio n  p ow e r in 
A laska . I f  the g o v e rn o r  docs not lik e  
I lie tw o o r  m o re  cand ida tes se le c ted  
by the counc il, lo o  bad . I f  you  go to 
buy a c a r  and I h e re  a rc  o n ly  tw o on 
ih c  lo t , som eone  lia s  e f fe c t iv e ly  
m ade y o u r choice f o r  you . In  A las-
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ka , tiia t som eone  is the ju d ic ia l 
counc il. W ith  so m uch  p ow e r at 
s take , you  can b e t y o u r  bottom  d o l­
la r  tha t le g is la t iv e  c o n firm a tion  —  
pub lic  ac coun tab ility  —  is the las t 
th ing  it wants.

I U R  47  is  the best o f  both  w o rld s . 
I t  keeps the c u rre n t m e rit  sys tem  in 
p la ce  w h ile  add inv '. c ru c ia l step 
o f  le g is la t iv e  r e v ic *  the appo in t­
m ent p io cc ss . T h ro ug h  le g is la tiv e  
h ea rin g s , ju d ic ia l n om inees w ou ld  
be g iven  the  op p o rtu n ity  to d iscuss 
t h e ir  v iew s  on ta x a t io n , p r iv a te  
p ro p e r ty  r ig h ts , ch ild  abuse , c r im e  
and  p un ishm en t , e n v iro n m e n ta l 
p ro tec tion , etc . S om e s itting  ju d g es  
a re  ad am an tly  ag a in s t th is  idea be­
cause  they  w ou ld  not h ave  been 
c o n firm ed  i f  the pub lic  knew  what 
they stood  f o r  in advance o f  th e ir 
appo in tm en t.

M r, Cotton sa id  that ju d g e s  a re  
ac coun tab le  d ire c t ly  to the v o te rs  
th ro u g h  “ re te n t io n  e le c t io n s ."  
W hen was the la s t t im e  you  r e ­
v iew ed  a  ju d g e 's  re c o rd  b e fo re  v o t­
ing? R e ten tion  e lec tion s  a re  uncon ­
tested . T h ey  a re  a fo rm n lity . T h e re  
is no a d ve rsa r ia ! debate , no p la t­
fo rm  and no com petition  f o r  ideas. 
In fo rm a t io n  is sca rce . It is scan tily  
d is tribu ted .

F o r  instance , d id  you  know  that

. The judicial council brandishes the real judicial 
selection power in Alaska. If the governor does 
not like the two or more candidates selected by  
the council, too bad. If you go to buy a car and  
there are only two on the lot, someone has 
effectively made your choice for you. In Alaska, 
that someone is the judicial council.
C h ie f Ju s t ic e  A llen  C am p ion  was 
found  g u ilty  o f  se xu a l h a rassm en t 
inc id en ts in 1995 and 1996? Yet .J u s ­
tice  Com pton  was re ta in ed  in N o ­
v em b e r 1996 by a m a rg ih  o f  2 to 1. 
V o te rs  did not h ave  a l l  the  fa c ts  b e­
cause  the f u l l  s to ry  w asn ’ t re lea sed  
un til m ld -1 997  —  a f t e r  the e lec tion . 
W hen  Ju s t ic e  Com pton  was found 
g u ilty  lie  s tepped  down as c h ie f ju s ­
tice , but s tayed  on the bench . It w ill 
be 10 y e a rs  b e fo re  lie  com es up fo r  
re ten tion  again . N o on e  re sp on s ib le  
fo r  adm in is te rin g  the law  .should 
en jb y  that le v e l o f  e li te  p riv ile g e .

M r. C o lton  asse rted  I hat we a re  
ju s t  try in g  to " c o n tro l ju d g e s ."  Th is 
is the c la s s ic  b og eym an  tactic . Once 
a ju d g e  is c o n firm ed , I lie L eg is la ­
tu re  w ou ld  lie  nut o f  the p ie ln re  fo r ­
e v e r . 1 began w o rk  on I U K  4 7  in Au­
gust o f  last y o ’j r ,  m on th s b e fo re  Hie 
c ou rts  hope . th e ir  la io s t assau lt on 
p u b lic ly  unde law . T h e  o n ly  Ih iug  I 
want con ta in  is the u n fe tte red

pow e r o f  the ju d ic ia l c oun c il to 
which M r, Cotton is, u nd e rs tand ­
ab ly , v e ry  attached .

M r. Cotton w ro te  that those who 
accuse the c ou rts  o f  “ law m ak in g " 
a re  ju s t  com p la in ing  because they  
do not a g re e  w ith the decis ions . 
T h is  s ta tem en t is b ased  on the 
p rem ise  that ju s t ic e s  h ave  the au ­
th o rity  to c re a te  const inn  ioiiat law  
with a w ave o f  th e ir pen . Is n ’ t the  
constitu tion  supposed to he w ritten  
by the peop le  and in te rp re ted  by 
the ju d ic ia ry ?  M r. C o lton 's  a ttem pt 
to t r iv ia liz e  o u r  a s s e rtio n s  is coun ­
te rp rodu c tiv e  to a m ean in g fu l d is ­
cussion . I re fu s e  to be pain ted  in to n 
co rn e r.

No m a tte r what s ide o f  ihe issue 
one is on , when the A lask a  S up rem e  
C ou rt say s  that the p r iv a c y  p ro v i­
sion in A laska 's  constitu tion  g u a r­
antees a pe rson 's righ t to possess 
m a riju an a , desp ite s ia tu te s  passed 
by the L eg is la tu re , that is law n iak -

a b u s e
ing (R a v in  vs. S ta te ).

W hen  the ju d ic ia ry  sp ec ific s  the 
d ie ta ry , e d u ca t io n a l and  sp ace  
needs o f  A laska 's  c r im in a ls  down to 
the fo od  g roup , c la ss and sq ua re  
fo o t , that is law m ot ing (C le a ry  vs. 
Sm ith ).

W hen the A la sk a  S up rem e  C ou rt 
say s that we cannot lease  o f f- s h o re  
lan d s because the sta te  did not con ­
s id e r  the e f fe c t  on ca rib ou , that is 
bad  ju d g m en t , not law m ak in g  
(T ru s te e s  fo r  A la sk a  vs, S ta te ).

T h e re  a r e  m any dec is ions I m ay 
not ag re e  w ith ; som etim es they a re  
law m ak in g , som etim es th ey 're  not. 
M r. C otton  w ou ld  have us b lin d ly  
fo llow  b la ck  rob es and g ave ls  a ll the 
w ay In ju d ic ia l dom ination .

A la sk a  is a  new  state. O u r ju d i­
c ia l se lec tion  p roce ss is la rg e ly  un ­
p ro ven  by tiie test o f  tim e. T he  
p ro ce sses in 12 o th e r s tates, a s w e ll 
as the fe d e ra l c o n firm a tion  p rocess , 
do not v io la te  (ho sep a ra tion  o f  pow ­
e rs  d oc trine . N e il her w ou ld  I I J K  47. 
T h e  A lask a  ju d ic ia ry ’s cap ric iou s 
use o f  au th o rity  m id fa i lu re  In a p ­
p ro p r ia te ly  cen su re  the conduct o f  
its m em be rs  r e v e a l a re c u rr in g  pat­
te rn  o f  p ow e r abuse. L eg is la tiv e  
c o n firm a tio n  is'not a panacea l o r  a ll 
o f  A la ska 's  ju d ic ia l i lls , but I b e lie ve  
it is a m easu red  step  in the righ t d i­
re c tio n .

J  f lo p . Joh n  Cow dory  o t A nchornge is s e rv ­
ing tils third term  In tho stnto M ouse o f nn p - 
rosontntlvos.
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D E P A R T M E N T  O F  L A W

OFFICE OF TH "ATTO R N EY GENERAL

February  11. 1998

PLEASE REPLY TO'
O  W31 WES T 4 TH A VENUE. SUITE 200 

ANCHORAGE. ALASKA 99501■ !??4 
PHONE (907)269-5100
FAX: (907)276-3697

O  KEY BANK BUILDING
100 CUSHMAN ST. SUITE 400 
FAIRBANKS ALASKA op70i-46~'  
PHONE (907f45l-231'

AX i 907145

TONY KNOWLES. GOVERNOR

* P  O BOX 110300-DIMOND COUr 
JUNEAU. ALASKA 99S11-0300 
PHONE I 907)465-3600 
FAX (907)465-6735

‘HOu

Hon. Jeane tte  Jam es
Chair. House  S ta te  A ffa irs C om m it te e
Slate Capitol, R oom  102
Juneau. A la ska  99801-1182

Re: H JR  50 (Alaska P e rm anen t Fund)

Dear R epresen ta t ive James:

A t the last hearing o f  H JR  50 by the State A ffa irs  Com m ittee , you reques ted  tha t I 
p rovide to you a copy o f  a le tte r sen t by the gove rno r under AS 37.13. 070(a). P lease  find 
enclosed the le tter o f  G ov e rn o r  Know les. I am still sea rch ing for a version o f  the le tter sen t by 
former G ov e rn o r  Hickel. T hese  letters were a rch ived , so it w ill take som e t im e be fo re  a  vers ion 
is located.

Y ou r  a ide Patrick L ounsbe r ry  asked i f  I cou ld  p rov ide  a com p rom ise  ve rs ion  o f  a remova l 
for cause provis ion . T he  fo llow ing  app roach m igh t be con s ide red  by the com m it te e

A M E N D M E N T

TO: HB 81

"P ag e  2. lines 8 - 20 : de le te  all material and insert the fo llow ing new  materia l to read:

*Sec. 4. AS 37.13.070(a) T h e  governo r m ay  rem ove  a m em be r  o f  the board  from  oft ice 
w hen  in the gove rno r's  judgmen t it is in the best financial in terests o f  the A laska  
Pe rm anen t Fund and the c it izens  o f  the s ta te . A  removal by the gove rno r  m u s t be in 
w ri t ing  and m us t slate the reason for the removal, [rest o f  sec tion unchanged ] .’*

Please do not con s ide r  this le tter to constitu te  an endo rsem en t o f  the am endm en t set ou t above . I 
am  mere ly  desc rib ing an am endm en t that wou ld fall som ew he re  be tw een  rem ova l at p leasu re  and 
removal for cause. C onsis ten t w ith  rny prior tes timony, the adm in is t ra t ion  be l ieves  th a t ex is t ing



H o n . Je a n e tte  Ja m e sH J R  50 F eb ru a ry  1 1 , 1 9 9 8P a g e  2
la w  p r o v id e s  a cco u n ta b ility  for th e  a c tio n s  o f  the board o f  tru stees  by req u ir in g  th e  g o v e r n o r  to 
fo rm a lly  e x e r c ise  h is  rem ova l p o w e r s . I h o p e  th is w ill a ss is t  the c o m m itte e  in  its  d e lib era tio n s .

S in c e r e ly ,

B R U C E  M . B O T E L H O  
A T T O R N E Y  G E N E R A L

B y: Jam es L. B a ld w in
A ssista n t A tto rn ey  G eneral

JL B :jn
E n c lo su re

cc: Pat P ou rch ot. L e g is la t iv e  D irec to r
O ff ic e  o f  th e  G o vern or

C hrysta l S m ith , L ega l A d m in istra to r  
D eb orah  E. B ehr, A ss is ta n t  A tto rn ey  G eneral 
D ep artm en t o f  L aw



FISCAL NOTE

Revision Date (Note if correct.on) ____________
Title Const A m eno Relating to a public

STATE OF ALASKA
1998 LE G ISLA TIVE  SESSION

B ILL  NO. HJK50

corporation to m an ag e  the p enm aner: fund

Lepf A ffe c ted__________________
BRU Elective O pera tio n s
C om ponen t Elect ons

Office of th e  G overno r

S pon so r
R equeste r

R ep resen ta tiv e  J am e s
H ouse S ta te  Affairs C om m ittee

Expend itu res/Revenues

C om ponen t Serial No #21 

(Thousands o f Dollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 0 I FY 02 FY 03 FY 04
P ersona l S erv ices
Travel
C ontrac tual
Supplies
Equipm ent
Land & S truc tu res
G ran ts & C laim s
M iscellaneous

30

TOTAL OPERATING 3.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousanas of Dollars)
1002 Federal R eceip ts
1003 GF Match
1004 GF
1005 GF/Program  R eceip ts 
1037 GF/Menta Hea.tn 
O ther (Specify *'ype;

3 0

TOTAL 3.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f any  c u r r e n t  y e a r  (FY98) c o s t:  
POSITIONS
Full-time
.’’ art-tirne
Tem porary

ANALYSIS: (Attach a separa:e page if necessary)
This figure  includes the cost o f provid ing inform ation about this issue in the O ffic ia l E lection  Pam ph le t, 
as required by AS 15.58, and the program m ing costs fo r counting votes cast on the m easure. H ow ever, 
on ly four m easures can be printed on a single ballot card If In is m easure requires pnnting an add itiona l 
ballot card, the costs w ill increase by S55 0

P repa roo  by 
Division

Ga.i " e - a __
Divis.cn of E ections

Approved by £  •> G overnor c ran U ~ e r ~~' ■ —
/: Office of the L e u te raAgency J

P n cn e
D ate
D ate

<155-3535
1/23/98
1/23/98

P R E P A R E R  TO  P ROV ID E  ALL D IS TR IB U T ION  C O P IE S  TO  G O V E R N O R ’S L EG IS L A T IV E  O F F IC E
Fc' 'vnne’ c s!r<Pwi.on .r'v""at'C' can He 3c.ernc-s Seg<&:alive C'fce

iso. Page____ o f ___
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HJR 50 is in direct response to the Administration's constitutional concerns 
regarding HB 81. "An Act relating to the board and staff of the Alaska 
Permanent Fund Corporation.''

The Department of Law explained that the Permanent Fund Board was 
created by statute to administer a constitutionally established fund, thus the 
only way to provide removal for cause would be through a 'onstitutional 
amendment.

HJR 50 addresses this matter on point \ nile striving1 for :ne goal <>i 
continuity, a reasonable practice to pursue when dealing with the State ■'! 
Alaska's largest and most important asset.







HOUSE COMMITTEE REPORT

Date R efe rred  to  Committee: J a n u a ry  28, 1998 FURTHER  REFERRALS:

Date of Comm ittee  Action:

T he  F INA N CE  Committee considered: H JR  53

HOUSE JO IN T  RESOLUT ION  NO. 53 FED ERA L  UNIVERSITY  LAND G RANT  BILL

Relating to s u p po r t  fo r federal legislation provid ing for the continuation of the University of A laska by the conveyance 
o f federa l land to the university.

( i i )

cL-g. C

recommends it be re p la c e d  [ ] th e  sam e title
w ith  th e  fo llow ing  c o m m itte e  s u b s t i tu te  __________________________ [ ] a  new  tide

[ ] additional referral t o __________________________ C o m m ittee
f j attached am endm ent(s)

A D O P T S : e L etter o f  Intent

A T T A C H E S N EW  FISC A L NO TE(s): lDtpi) A PPR O V ES PR EV IO U S: â JDtu)
I ] Fiscal note(s) _________________________  [ ] fiscal note(s) __________________________________

[■jA] zero fiscal note(s) VVF'O- [ ] zero fiscal note(s)

SIGNING W ITH RECOMMENDATIONS

C H A IR ’S SIGN ATUR,
C ' l  r\ y~ , - V *  *• Vr-



F ISCAL  NOTE

Revision Date:
Title:

STATE OF ALASKA
1998 LEGISLATIVE SESSION

Relating lo support fo r federal legislation providing for the 
continuation o f  the U. o f  A. by the conveyance o f  federal land..

S p on so r : Ke lly_______________________________________________________
R eques to r:______________________________________________________________

biLL NO . H JR  53

Dept. A ffected Un iversity
3 R U _____________

C om ponen t______________

Component S eria l No.

E x p e n d l t u r o s / R o v e n u e s _______________   ( T h o u s a n d s  of Dollars)
OPERATING EXPENDITURES FY 99 FYOO FY 01 FYO?. FY 03 FY 04
Personal Services
T ravel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
|CAPITAL EXPENDITURES I I I I I I !
(CHANGE<NREVENUES [ J I I I I I I I
FUND SOURCE (Thousands o( Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Menlal Health
1091 Designated Program Receipts

TOTAL 0.0 0.0 0.0 0.0 0 .0 0.0

Estimate o f any current year (FY97) cost: 
POSITIONS
Fuli-lime
Part-time
Temporary

Page 1 o M



S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l
SEA CC  419 6th Street, Su ite  328, Juneau, AK 99801 

(907) 586-6942 phone  (907) 463-3312 fax
info@seacc.org

Sta tem ent o f  M a rc  W h e e le r fo r  the 
Sou theast A laska  C on se rva tion  C ounc il 

on H J R  N o. 53 be fo re  the Mouse F inance C om m ittee  
A laska  S ta te  Leg is la tu re  

F e b ru a ry  1 8 ,1 9 9 8

Mr. Chairman, members o f  the H ou se  Finance Committee, my name is M a rc  W hee le r and I 
rep resen t the Sou theas t A laska Conserva tion  Council (SEACC). T h an k  you for the opportun ity  
to testify befo re  you today. I respectfully reques t that my written s ta tem en t and accompanying 
materials be en tered  into the official record for this Com m ittee  Hearing. 1 am also submitting a 
copy ou r  s ta tem en t m ade  before the U.S. Sena te  Energy and Natu ra l R esou rces  C om m ittee  on 
Sep tem ber 11, 1997.

Founded in 1970, SEA C C  is a coalition o f  fifteen local community, vo lun tee r  conse rva tion  g roups 
in twelve Sou th eas t A laska communities, from Ketchikan to Yaku ta t. SEACC 's 1200 individual 
members include commerc ia l fishermen. Native Alaskans, hunters and guides, tour ism  and 
recrea tion business owners, value-added wood p roduc t manufacturers, and A laskans from all 
walks o f  life. SEA CC  is ded ica ted  to  safeguard ing the integrity o f  Sou th eas t Alaska's unsurpassed 
natural env ironmen t while provid ing for balanced, susta inab le use o f  ou r  region's resources.

S E A C C  s tro n g ly  ob jects to this p roposed reso lu tion .

While w e suppo rt ad equa te  funding o f  the University o f  A laska by the A laska S ta te  Legislature, 
SEA CC  s trong ly oppo ses  S.660.

As amended by the Sena te  Energy Comm ittee  in September, 1997, S .660 would a llow  the 
University o f  Alaska to select at least 2 ;’0.000 acres o f  National Fores ts  and o th e r  federal land 
within A laska that are not "conserva tion  system units" (as defined in A N IL C A  (Public L aw  96- 
487), these include National Parks, National Wildlife Refuges, National M onuments, and 
W ilderness Areas) o r  Legislated LUD II areas p ro tec ted  by the T ongass  T im ber R efo rm  Act o f  
1990 (TTRA). Up to 250,00U additional acres o f  National Forest and o th e r  federal land could be 
selected i f  m a tched by an equal ac reage  from S ta te  lands. U nder this bill, h a l f  a million acres o f  
public lands, including lands within the T ongass  and Chugach National Forests, could be selected 
for e lea rcu tl ing  and o th e r  dam ag ing  uses.

Forced to  squeeze  as much revenue  from their lands as possible, the Univers ity has never acted as 
careful s tewards. T he  University will select lands which they can turn into fast cash  — they will 
target T onga s s  old-growth timber lands and level them as quickly as possible. T he  University

I.YNN CANAI, CONSLRVATION. (Lillies * IKILNDS OF GLACILR HAY. GuMiivtis • I RILNUS OF HLRNLRS HAY. Jimcnu 
WRANGLLI. RL.'OUKCL COUNCIL‘ ALASKA SOCIL'I Y OLAMLRICAN I ORIiST IJWLLI.LRS. Fuiiit HaU'i * I’LI.ICAN FOULS IRY COUNCIL 

ALASKANS I OR JUNLAU • NARROWS CONSLRVATION COAI.I HON. I’elcrs!>lir|! • TONGASS CONSLRVATION SOCHTY Ketchikan 
CHICHAGOF CONSLRVATION COUNCTI. UiuUv • JUNLAU GROUI' SILRRA CI.UII • SI I KA CONSLRVAI ION SOCILIA 

T,\ Kt I CONSLRVATION M KILTY. luneiiu ♦ I'RINCL 01 WALLS CONSLRVATION I.I'AGUL. Craig * YAKUTAT RLSOURCL CONSLRVATION COUNCIL
[)/init'<l tut ifnr/i'il/iii/n’r

mailto:info@seacc.org


d o e s  n o t m a n a g e  for m u ltip le  u se , instead th ey  m an age their lands m u ch  lik e p rivate lands --  
lay ing d o w n  m a ss iv e  c lea rcu ts  and exp ortin g  round lo g s , w h ile  p la c in g  th e  a b so lu te  m inim um  
p r o te c tio n s  on  fish and w ild life  habitat. Furtherm ore, the U n ivers ity  o f  A la sk a  d oesn 't even  
em p lo y  m any A la sk a n s in its lo g g in g  op eration s. T h e  U n ivers ity  hired W a sser  and W inters, an 
o u t-o f-s ta te  firm , to  lo g  its tim ber h o ld in g s near C ap e Y ak ataga . A c c o r d in g  to  the A laska  
D ep artm en t o f  L abor, o v e r  7 0  percent o f  W asser and W inters e m p lo y e e s  in 1995 w ere  n o n ­
residents.

T h is bill th rea ten s all parts o f  the T o n g a ss  not p erm an ently  p ro tected  by C o n g r e ss  including:

U n p ro tec ted  T o n g a ss  w ild lan d s im portant to  S o u th ea st A lask a  co m m u n itie s , such  a s C l e v e l a n d  
P e n i n s u l a ,  P o r t  H o u g h t o n ,  M a n s f i e l d  P e n i n s u l a ,  H o n k e r  D i v i d e ,  E a s t  K u i n ,  U s l i k  B a y ,  D e e p  

B a y ,  a n d  U p p e r  T c n a k e e  I n l e t .

So far, 10 S o u th e a s t  A la sk a n  c om m un i t i e s  a n d  2 t r ib a l  g o v e r n m e n t s  h a v e  g o n e  on r e c o rd  
o p p o s in g  (iiis leg is la t ion . ** Sec a t t a c h e d  **

T h e M orrill A c t o f  1862  crea ted  the land grant sy stem  o f  c o l le g e s  and u n iversities. T h is A ct 
granted  lan ds b ased  o n  states' p op u la tion , not size . W h ile  it is time that A lask a  ranks 48 th  in the 
size  o f  federal land gran ts g iv en  to  its U n iversity , it a lso  ranks 4 9 th  in term s o f  p op u lation . T h e  
U n iversity  currently  h o ld s rou gh ly  1 4 0 ,0 0 0  acres o f  fee  s im p le  land, and 1 7 3 ,3 2 6  acres o f  
in /e s tm e n t prop erty  in all. W ith this am ple land grant and ad eq u ate  fu n d in g  from  the S ta te  o f  
A lask a , ou r U n iv ers ity  sy stem  shou ld  be able to  p rov id e  quality  ed u ca tio n  for all A laskan s.

In c o n c lu s io n , w e  u rge you  to w ithdraw  this reso lu tion .

Y ours,

S L A C C 's te stim o n y  
on I IJR 53 - 2 /1 8 /9 8
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