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4. In April 1992 the U.S. Department of Justice notified 
the State that it would not object to the Governor's plan.

5. Article VI, section 11 of the Alaska Constitution 
provides:

Enforcement. Any qualified voter 
may apply to che superior court to compel the 
governor, by mandamus or otherwise, to 
perform his reapportionment duties or to 
correct any error in redistricting or 
reapportionment. . . . Original jurisdiction
in these matters is hereby vested in the 
superior court. On appeal, the cause shall 
be reviewed by the supreme court upon the law 
and the facts.

6. The five cases which were consolidated included:
Alaska Democratic Party v. Hickel, Case No. 3AN-91-8539
Civil; Matanuska-Susitna Borough v. Hickel, Case No. 3AN-91-
8520 Civil; Demientieff v. Hickel, Case No. 4FA-91-1730
Civil; Leavitt v. Hickel, Case No. 2BA-91-81 Civil; and
Southeast Conference v. Hickel, Case No. 1JU-91-1608 Civil.
All parties participated fully in the trial before Judge 
Weeks.

7. On June 11, 1992, we disapproved of Judge Weeks' 
instruction that wherever possible native influence 
districts must include a native population of at least 35%.
See Appendix D.

8. These are attached as Appendices E and F, respectively.

9. Our order of June 25, 1992 is attached as Appendix G 
The map which depicts the interim plan of apportionment 
approved by this court on June 25, 1992, is attached as 
Appendix H.

10. The requirement of relative socio-economic integration 
is given some flexibility by the constitution since 
districts need be integrated only "as nearly as 
practicable." Alaska Const, art. VI, 6. However, the 
flexibility that this clause provides should be used only to 
maximize the other constitutional requirements of contiguity
and compactness. The governor is not permitted to diminish 
the degree of socio-economic integration in order to achieve 
other policy goals.

11. Black's Law Dictionary defines gerrymandering as:

A name given to the process of dividing 
a state or other territory into the 
authorized civil or political divisions, but 
with such a geographical arrangement as to 
accomplish an ulterior or unlawful purpose, 
as, for instance, to secure a majority for a 
given political party in districts where the 
result would be otherwise if they were 
divided according to obvious natural lines.

Black's Law Dictionary (6th ed. 1990).
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We have previously stated: "Gerrymandering is 'the
deliberate and arbitrary distortion of district boundaries 
and populations for partisan or personal political purposes. 
The term 'gerrymandering, 1 however, is also used loosely to 
describe the common practice of the party in power to choose 
the redistricting plan that gives it an advantage at the 
polls.'" Kenai Peninsula Borough, 743 P.2d at 1367 n.28
(quoting Davis v. Bandemer, 478 U.S. 109, 164 (.1986))
(citations omitted).

The word "gerrymandering" has an unusual etymology. The 
word derives from "the fancied resemblance to a salamander 
(made famous by caricature) of the irregularly shaped 
outline of an election district in northeastern 
[Massachusetts] that had been formed for partisan purposes 
in 1812 during [Elbridge] Gerry's governorship." Webster's 
Third New International Dictionary (3d ed. 1969) .

12. We did not decide whether these characteristics were 
specifically necessary to pass muster under article VI, 
section 6 of the Alaska Constitution. Instead we merely 
found that a rational state policy existed in effectuating 
the constitutional mandate of relative socio-economic 
intervention. Kenai Peninsula Borough, 743 P.2d at 1361.

13. The Alaska Equal Protection clause provides that "all
persons are equal and entitled to equal rights,
opportunities, and protection under the law' . . . ." Alaska
Const, art. I, 1.

14. The Federal Equal Protection clause provides that "No
state shall . . . deny to any person within its jurisdiction
the equal protection of the laws." U.S. Const. Amend. XIV,
1.

15. We also articulated this theory in Groh:

We conclude that in the absence of a 
showing that the manner of reapportioning a 
state was improperly motivated or had an 
impermissible effect, deviations of up to ten 
percent require no showing of justification.
The state, however, has the burden of showing 
that deviations in excess of ten percent are 
"based on legitima e considerations incident 
to the effectuation of a rational state
policy."

526 P.2d at 877 (quoting White v. Regester, 412 U.S. 755, 764 
(1973)) (footnote omitted).

16. In Mahan v. Howell, the United States Supreme Court 
approved a deviation of 16.4 percent based on the
preservation of political subdivision boundaries. 410 U.S.
315 (1973). That deviation has been seen by nany as the
outer limit which the Supreme Court will allow. See Travis 
v. King, 552 F. Supp. 554, 562 (D. Haw. 1982).

17. We recognized in Groh that it was reasonable to avoid
combining two areas populated by residents who had a history
of conflict. We rejected the suggestion that this factor
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alone justified the underpopulation of the district 
comprised of one of these areas. We noted that no 
explanation had been offered "why other areas could not have 
been added to the district so as to create less of a 
variance." 526 P.2d at 878. Upon objection to the 
redistricting plan, however, we found sufficient 
justification for the Board's overrepresentation of District 
16 (Bristol Bay):

It is now apparent that the only 
alternative to the Board's original 
districting of that area is to disregard an 
impassible mountain range, the natural 
barrier formed by Cook Inlet, the lack of 
direct transportation or communication links, 
the corporate boundaries of the Kenai 
Peninsula Borough, the cohesiveness of 
interests of residents of that Borough and 
the disparate interests of the population of 
the Bristol Bay area. We now find that 
legitimate considerations incident to the 
implementation of rational state policy 
justify the overrepresentation of House 
District No. 16 (Bristol Bay) as originally 
designated and override mathematical 
requirements.

Id. at 879. Given the lack of reasonable alternatives to the 
initial plan, as well as the Board's good faith effort in 
adding to the district, we reversed our initial order 
invalidating the olan.

18. In the context of discrimination against a political 
group, the intent requirement is probably minimal. As 
Justice White noted in Banaemer, "As long as redistricting 
is done by a legislature, it should not be very difficult to 
prove that the likely political consequences of the 
reapportionmer.c were intended." 478 U.S. at 129. See 
Laurence H. Tribe, American Constitutional Law 13-9, at 
1082 n.9 (2d ed. 1988).

The Supreme Court has also required a showing of 
discriminatory intent in the context of discrimination 
against a racial group. Mobile v. Bolden, 446 U.S. 55, 62,
66 (1980). However, Congress responded to the Bolden
decision by amending section 2 of the Voting Rights Act so 
as to do away with the intent requirement. Voting Rights 
Act Amendments of 1982, Pub. L. No. 97-205, 3, 96 Stat.
134. See L. Tribe, supra, 13-8, 1078-80.

19. See page 2 of Appendix A.

20. Although a reapportionment plan may split boroughs in 
forming election districts, the division of a borough which 
otherwise has enough population to support an election 
district will be an indication of gerrymandering. There 
must be some legitimate justification for not preserving the 
government boundaries in such a case.

21. The city of Saxman urged the governor not to split 
Saxman from the rest of the Borough. The Ketchikan Indian 
Corporation, the Sealaska Corporation and the Grand Camp of
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the Alaska Native Brotherhood all objected to the Governor's 
planned splitting of the Borough.

22. Our conclusion underscores the error in the Board's 
methodology in reconciling the requirements of the Voting 
Rights Act with the requirements of the Alaska Constitution.
The Board was advised to expect that any challenges to the 
reapportionment plan would come under the newly amended 
section 2 of the Voting Rights Act. Consequently, the Board 
accorded minority voting strength priority above other 
factors, including the requirements of article VI, section 6 
of the Alaska Constitution. This methodology resulted in 
proposed district 3, a district which does not comply with 
the requirements of the Alaska Constitution. However, 
proposed district 3 is not required by the Voting Rights 
Act, either.

Article IV of the United States Constitution provides that 
"This Constitution, and the laws of the United States which 
shall be made in pursuance thereof . . . shall be the
supreme law of the land . . .  ." This mandates that
provisions of state law, including state constitutional lav/, 
are void if they conflict with federal lav/. To the extent 
that the requirements of article VI, section 6 of the Alaska 
Constitution are inconsistent with the Voting Rights Act, 
those requirements must give way. However, to the extent 
that those requirements are not inconsistent, they must be 
given effect. The Voting Rights Act need not be elevated in 
stature so that the requirements of the Alaska Constitution 
are unnecessarily compromised.

The Board must first design a reapportionment plan based on 
the requirements of the Alaska Constitution. That plan then 
must be tested against the Voting Rights Act. A 
reapportionment plan may minimize article VI, section 6 
requirements when minimization is the only means available 
to satisfy Voting Rights Act requirements.

In our order of June 8, 1992, we directed that the superior 
court, in drafting an interim plan, give priority to the
Voting Rights Act over the requirements of article VI,
section 6 of the Alaska Constitution. In that context,
expediency mandated that an interim plan be formulated in
time for the 1992 elections, and that compliance with the 
Voting Rights Act be ensured. In drafting a permanent plan, 
however, the Board's design will not be compelled by 
expediency. The Board shall ensure that the requirements of 
article VI, section 6 of the Alaska Constitution are not 
unnecessarily compromised by the Voting Rights Act.

23. The Island District approved by this court as part of 
the 1992 interim plan excludes the urban areas of Ketchikan 
and Sitka and respects all local government boundaries in 
Southeastern Alaska. While it is not compact, non­
compactness appears to be necessary in order to comply with 
the Voting Rights Act and it is, in any case, more compact 
than the proposed configuration of District 3. See Appendix
H.

24. See page 3 of Appendix A.

25. Because of this corridor, District 28 became known as
http ://w ww .louchngo.com /sp /h tm l/sp-
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and is referred Co in briefing as che "Oosik DisCrict."

26. Dividing Che municipaliCy's excess populaCion among a 
number of disCricCs would Cend Co diluce che effecciveness
of Che voces of chose in Che excess populaCion group. Their 
collecCive voces in a single disCricC would speak wich a 
sCronger voice Chan if disCribuCed among several discricCs.

27. See page 1 of Appendix A.

28. The disCricC includes Che Koyukuk River valley, much of 
Che area drained by Che Yukon River from a poinC upscream 
from Russian Mission Co Che Canadian border, and much of Che 
Kuskokwim River drainage upsCreara from a poinC near SCony 
River.

29. See page 1 of Appendix A.

30. In our order of remand, we noced chac che AleuCians musC 
be joined CogeCher in one disCricC unless Cheir separation
is mandated by federal law. Since federal law does noC 
maridaCe Che.'r separaCion, Che conCiguous CerriCory 
requiremenC of Che Alaska ConsCiCuCion conCrols.

31. The Board was advised ChaC ic would be exCremely 
difficulC Co accuraCely idenCify Che NRMP because Che U.S. 
census allowed cerCain miliCary personnel Co allocaCe 
Chemselves Co oCher sCaCes. FurCher, Chey were Cold ChaC 
Che UniCed SCaCes Army and Air Force would no longer release 
residency informacion because of Che Privacy AcC and Civil 
Righcs AcC. The Board was also advised ChaC iC mighC face 
DeparCmenC of Justice preclearance problems if Che NRMP were 
included.

32. This need was recognized in lighC of Che ChreaC of 
"unbalanced represenCaCion" resulcing from Che inclusion of 
NRMP. Egan, 502 P.2d aC 870. Thus Che consCiCuCional 
concern is one of equal proCecCion. The reapporCionmenC 
provisions favor Che use of census daCa. "Alaska's 
consCiCuCion requires ChaC the requisiCe populaCion CoCal be 
arrived at by use of the census data. It does not mandate a 
population base composed exclusively of registered voters, 
citizens who have previously voted in Alaska, or only those 
people living in Alaska with che intencion of making Alaska 
Cheir home." Id. at 861.

33. However, the estimation of the percentage of NRMP need 
not be any more precise than the approximation of ocher 
portions of che population base. See Egan, 502 P.2d at 
869.

34. The evidence of these solicitations are personal phone 
conversacions between Babcock and the solicited pollsters.
There is no indication as to the reason the pollsters 
declined to conduct the survey.

35. These were the only alternatives considered at the March 
4, 1991 meeting at which the initial "guidelines" were 
adopted. At this meeting the Board was presented with and 
accepted the argument that the census was the only feasible 
population base.
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36. The Board also claims tha. the effect of inclusion v/as 
minimal due to the very low NRMP population. However, the 
Board did not produce any significant data supporting this 
assertion.

37. AS 44.62.310-.312.

38. AS 09.25.110-.140.
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HYUNDAI CONSTRUCTION CO., LTD., and
National Suraty Corporation, Appellants,

y.
KALMOACH, INC., Appall**.

No. 1604.

Hiiprvine i'o n r l o f Alaska.
N iiv. III. 11)72.

Appeal from  S u p e rio r C ou rt, T h ird  Ju d i­
cial d is t r ic t ; Kdw ard  V . D av is , Judge.

R ichard II. C o llin s  and l la i i )  P a rk , 
Anchorage, fo r  appe llants.

Kenneth D . Jensen , o f  Jensen & H a rr is , 
Anchorage, fo r  appellee.

O P IN IO N
lie  fo re  R A H IN O V V IT ii , C . J ., and 

C O N N O R  and IJ O O C H K V IiR , JJ .

P K R  C U R IA M .
'I li is  appeal arises out o f  a contract 

awarded by the S ta le  o f  A laska  in Decem ­
ber 1969 to H yundai fo r  construction  o f the 
H u rricane (iu lc h  llr id g e  near C an tw e ll, 
A laska. H yundai, together w ith N ationa l 
Surety C o rp o ra tion , fu rn ished  the S ta te 
o f A laska with payment and p e rfo rm ance  
IkiiiiIs as requ ired  fo r  public w o rks con ­
struction by A S  36.25.1110, T lie re a fte r  
Hyundai suhcoiitractcd with Kalrubach fo r  
certain aspects o f  the bridge construction . 
Severa l months la te r H yundai found 
Kahnhacli's p e rfo rm an ce  un sa tis fac to ry  
and term inated us subcontract w ith 
Kahiihach.

Pursuant to  A S  .16 .25 .020' Kahiihach 
filed suit against H yunda i and N ationa l 
Su re ly  under the con trac to r's  payment bond 
fo r the amount unpaid on the subcontract 
at the lim e o f  te rm ina tion . Kahiihach a lso  
sued fo r  damages fo r  breach o f  the sub­
contract and fo r  ren ta ls  o f  equipment which 
Hyundai was a lleged  to  have rented a fte r 
Us term ination o f  the su licon trac l. Hyundai 
euuiilcrclaiiued asse rting  il was dam ag 'd

I .MuhIui'h hlntillc in hiiIihImtlitilly Hiiiiilur 
I"  III P-S.C. J 270-1 et nisi., I lie "M iller 
Act." Tile h(iite vendon pr-ivi-le-t ll-ul 
1-efNi-iiH Nii|i|ilyinK liilinr mnl iimterial for

by K ahnhac li’s breach o f  the su licon trac l. 
A ft e r  t r ia l by ju ry  Kahnhach was aw arilcd 
$141,020.96 fo r la ln jr and m ateria ls supplied 
and $11X1 fu r H yundai’s breach o f  con tract. 
A dd itiona lly , the jnyy  retu rned a verd ict iu 
H yundai's f ; iv o r in the amount o f  $5,528 on 
its counterc la im .

In  this appeal appellants have attempted 
h i assert numerous specifications o f  e r ro rs . 
O u r study o f  ap|>cllants' b r ie f and the 
record  in the case at bar has le f t  us with 
the conclusion that appellants' assertions 
o f  e r r o r  a re  w ithout substance. In short 
we ho ld  that the judgm ent entered heluw 
shou ld  he a ffirm ed .

A ffirm ed .

K V A N S , J ., not partic ipating.

W illiam  A. EGAN, Governor o l A laika, 
of *1., P tlll lo n o ri, 

v.
Jay S. HAMMOND ot *1., RoiponJontl.

No. 1711.

Hiipreiue Court o f AJ-KkH.
Ju ly  21. 1672.

Opinion Sept. 20, 1072.

Review  from  the S u p e rio r C ou rt, T h ird  
Jud ic ia l D istric t, Anchorage, Kdw ard  V . 
D av is , J ., in reapporlionm cu l case. O n 
ob jec tions to  in terim  reapportion incnt 
p lan, the Suprem e C ou rt, Rah inow it2, J ., 
held that it is constitu tiona lly  im perm issi­
ble to d iscrim inate against class o f  ind i­
viduals in leg isla tive reapportionm ent plan 
m ere ly l-ecatisc o f  natu re o f  the ir em ­
p loyment. Th e  C ourt, in la te r op inion 
o f  IJooclicver, J., held that leg islative re-

II I'liiitriielor on n |i«i|i|ii- uurliH prujl'et 
nmy priMwl -ikii11--*i i to- |mis iin-iii I-,Mul 
ill llie llnHu- uf llie hIHie

EGAN v. H A M M O N D  Alaska 857
r i lo  m*. A Inti

apportionm ent plan was in va lid , where 
there was no adequate ju s tific a tion  fur 
variances which ranged fiiiin  p lus 23.1s 
to m inus 45.9.1%  m house d istric ts and 
from  p lus 26.11 to munis 7 .2%  in senate 
d istric ts, hut that some m ilita ry  personnel 
m ight he excluded as perm issib le device 
fo r  lim iting  impact o f  transien ts and non ­
residents on leg isla tive d istric ting . 

O b jec tion s ove rru led .
Decision o f  Superio r C ou rt a ffi rm ed  

in p a rt and reversed in part and the case 
remanded with d irections.

B oochcver, J ., dissented and filed  
op in ion as to  ob jections to in terim  plan.

1. S U U * «=37
It  is con stitu tiona lly  imperm issible to 

d iscrim inate against a c lass o f  individuals 
in leg is la tive  rcapportiom nent p lan  m ere ly 
because o f  natu re  o f  the ir employment. 
Const, a rt. 6, § 3 ;  U .S .C .A .C onst. Amend.
14.
2. S U U * <8=27

Census data was requ ired to he em ­
p loyed in determ in ing  to ta l popu lation 
base fo r  purposes o f  fo rm u la tin g  an in­
terim  reapportionm ent p lan fo r  leg islative 
elections. Const, a rt. 6 , § 3 ;  U .S .C .A . 
Const. Amend. 14.
3. SUI«* <8=27

In  fash ion ing  in terim  apportionment 
p lan fo r  leg is la tive elections, m ilita ry  pe r­
sonnel o r  c iv ilian s who were liv ing  in 
A laska  and enumerated in most recent 
census hut who did not at time possess 
intent o f  m aking A laska the ir home would 
not be excluded from  to ta l po|H ilation. 
Const, a rt. 6, § 3 ;  U .S .C .A .C ons t. Amend.
14.

Op in ion  o f  Sept. 29, 1972
4. C o n itltu tlo n il Law <8=225(1)

The equal p rotection clause requ ires 
that the states make an honest and good- 
faith e ffo r t  tu construct d istric ts, in lio lh 
houses u f its leg is la tu re , as nea rly  o f  equal 
popu lation as p racticable. U .S .C .A .C onst. 
Amend. 14.

so? p Jd -s iv i

i> w: f  :m k'hi
5. SUtM C=27

Tw o M p,irate ju s tifica tions fo r  devia 
lion  from  ideal po jiu latnm  figu res in the 
a |iportiiiiim ciil u f sla te leg isla tu res a re : 
variance occu rring  because o f  uncon tro lla ­
ble fac to rs , despite a good -fa ith  e ffo r t  to 
achieve m athematical precision, and factors 
incident lo  e ffec tua tion  o f  a ra tiona l state 
policy, lint the la tte r ju s tif ic a tion  is g reatly  
lim ited . U .S .C .A .C onst. Amend. 14.
6. S ta ll*  <8=27

O n ly  a fte r  good -fa ith  e ffo r t  has liccn 
made to  achieve precise mathematical 
equality in reapportionm ent o f state leg is la ­
tures may variances he perm itted and then 
state has burden o f  ju s tify in g  in detail cacli 
such variance . U .S .C .A .C onst. Amend. 14.
7. S i l l * *  <8=27

Need fo r  numerica l ad justm ent is very 
focus o f  m andate to reapportion  state leg is­
la tu res . U .S .C .A .C onst. Amend. 14.
8. S la t** <8=27

Leg is la tive reapportio ii.:'<>ut p lan was 
in va lid , where there \ .-.'~<tiatc ju s t i­
fica tion  fo r  variances which ranged front 
p lus 23.35 lo  m inus 45 .93%  in house d is ­
tricts and from  plus 26.14 to m inus 7 .2%  
in senate d istric ts. U .S .C .A .C onst. Amend.
14.
B. E l*ctl*n» <8=18 

S la t** <8=27 
M ilita ry  personnel as a class cannot he 

deprived o f  rig id  to vote and cannot lie 
a rb it ra r ily  elim inated in popu lation base 
used to design leg is la tive apportionment 
scheme. U .S .C .A .C onst. Amend. 14.
10. C *H *tltu tl**a l Law <3=225(1)

S la t** <8=21
A laska r o  stitution.il jirov is ion  speci­

fy ing  that r. apportionment sha ll lie based 
upon c iv ilian  popu lation w ith in each elec­
tion d istrict vio lated Federa l Constitution 
in so fa r as it sought to exclude m ilita ry  as 
a class. Const, a rt. 6, § 3 ; U .S .C .A .C onst. 
Amend. 14.
11. S la t** <8=27

A lthough it is unconstitu tional to e x ­
clude m ilita ry  as a class iu reapportion- 
iug state leg is la tu re upon basis o f  |iopula-
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turn, some m ilita ry  personne l may lie e x ­
cluded as perm iss ib le device fo r  lim iting 
impact o f  transien ts and nonresidents on 
leg is la tive d istric ting . Const, a rt . 6, § 3 ; 
U .S .C .A .C ons t. Amend. M.
12. Stataa e=27

I f  even one person is d isen franch ised  
n il any ir ra t io n a l g round , leg is la tive  d is­
tric ting  scheme rendering  that resu lt is in ­
va lid . U .S .C .A .C ons t. Amend. 14.
13. Stales 0=27

W ith  respect to  leg is la tive  d istric ting , 
attempt must lie made lo  a r r iv e  at best ap­
p rox im ation  o f  iK ip iila lm n w ithout losing 
sight o f  fact that righ t o f  equal rep resen ta­
tion is a lso an ind iv idua l and persona l right. 
U .S .C .A .C onst. Amend. 14.
14. C on ilttu llon id  Law 0=225(1)

Stales 0=27
Upon adequate notice and opportun ity  

to reg iste r b e fo re  use o f  m aste r v o te r reg ­
is tration  list fo r  leg is la tive  reapportionm ent 
purposes, p lan based upon cu rren t vo te r 
reg istra tion  would lie perm issib le under 
F edera l C onstitution  in attempt to g ive ac ­
curate assessment o f  m i li t ' r y  popu lation 
present in s ta le  w ith intent to make A la s ­
ka the ir home and a lso  p lans based on ac­
curate data o f  sta le  citizensh ip  o r  s la te  
residency cou ld meet standards o f  fede ra l 
equal p rotection clause. U .S .C .A .C ons t. 
Amend. 14.
15. Constitutional Law 0=49

Unconstitu tiona l p rov is ions o f  A laska 
Constitution requ iring  that reapportionm ent 
lie based upon c iv ilian  popu lation w ithin 
each election d istric t as repo rted  hy the 
census is not sev e rab le ; thus the en tire 
p rovision is inva lid . Const, a rt. (i, § 3 ;  U .
S .C .A ,C onst. Amend. 14.

16. Action <8=6
Inasmuch as the apportionm ent p lan 

was unconstitu tional, question as to |x>lili- 
cal a f fi lia t io n  o f  members composing ad ­
v isory rcapporlionm cn t hoard  was moot 
and, since appointments to hoard were 
made many months be fo re  fin a l p lan was 
promulgated hy g ove rn o r and interested 
pa rlie s  had ample tone to appeal from  mo-

incut appoint incuts were made, judgment 
nit the issue as to  composition o f  hoard was 
not requ ired . Const, a rt. 6 , § 8.
17. S U tn  2=27

Inasmuch as g ove rn o r .in c reating  leg 
is la tivc reapportionm ent p lan was not act­
ing from  |H )litical considerations and per­
fo rm ed his function in good fa ith , any e r ­
r o r  in composition o f  adv iso ry  reap jio rtion - 
mcnt hoard with respect to po litica l a f f i l i a ­
tion u f its members was rendered harm less 
e r ro r . Const, a rt . 6 , § 8.
18. S la in  <£=27

Purpose o f  constitu tiona l p rov is ion  
that apim iiitmciit to adv iso ry  rcapportion - 
meiit hoard sha ll he made w ithout rega rd  lo  
po litica l a f f i lia t io n  is to p revent appoin t­
ment o f  hoard whose e f fo r t s  m ight resu lt 
in po litica lly  m otivated reapportionm ent 
p lan . Const, a rt. 6 , § 8.
19. S ta in  <2=27

Constitu tiona l requirement that ap ­
pointments to adv iso ry  rcapportion ineiit 
Itoartl tie made w ithout regard  to po litica l 
a f f i lia t io n  was not equivalent o f  requ iring  
a b ipartisan hoard hut, iu rev iew ing  va lid ity  
o f  appointm ent, germ ane considerations in ­
c lud e : the po litica l a f f i lia t io n  o f  nietn liers 
o f  board , natu re o f  the ir activ ities in p a r­
tisan politics, p a rt icu la r ly  i f  from  one po ­
lit ica l p a rly  on ly , and the expertise  and 
g enera l qua lifica tion s which members bring 
to the hoard . Const, a rt. 6 , § 8.
20. S l l l t t  2=27

C rea tion  o f  siug le-inemher leg is la tive 
d istric ts from  m ullim einber d istric ts was 
w ith in powers ava ilab le  to g ove rn o r under 
constitu tiona l p rov is ion  au th o riz ing  him to 
red istric t hy chang ing size and area o f  e lec­
tion d istric ts. C onst, a rt. 6, (j 6.
21. Stataa 2=27

G ove rno r's  genera l pow er to reappor­
tion leg is la tu re  includes righ t to u tilize  tool 
o f  designated scats w ith in multimemhcr 
d istric ts. Const, a r l .  6, § 6.
22. Stataa 2=27

A need to truncate- term s o f  incumbents 
m ay a rise  when rcapportioum cn l resu lts in 
permanent change in d istric t lines which
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either exclude substantia! numbers o f  con ­
stituents p rev iou s ly  represented by incum ­
bent o r  include utiincioiis o th e r voters who 
did out have voice in se lection o f  that in ­
cumbent. Const, a rt . 6 , § <>.

23. Stataa 2=27
( in v e rn o r  has power to  term inate state 

senate te rm s as incidenta l to his genera l 
rcapporlionm cn t powers. Const, a r l.  6, §
6.

24. Stataa 2=27
U n d e r A laska  Constitution , g ove rn o r, 

w ith assistance o f  reapportionm ent lioa rd , 
has implied power to reapportion  senate 
on in te rim  basis. Const, a rt. 6 , § 6.

John  E . H ave lock , A tty . Gen., R ichard  
W . G arne tt, I I I ,  Asst. A tty . Gen., Juneau, 
fo r  petitioners.

C li f fo rd  J . G roh , o f G roh , lie n kc rt , 
G reene & W a lte r , A nchorage , fo r  respond­
ents,

O P IN IO N  IN  R E  O B J E C T IO N S  T O  
IN T E R IM  R E A P P O R T IO N M E N T  

P L A N
B e fo re  H O N E Y , C. J ., and R A B 1N O - 

W IT Z , C O N N O R , E R W IN  and B 0 0 C 1 I -  
E V E R , J J .

K A B IN O W IT Z , Justice.
In  o u r Decision and O rd e r  o f  M ay 26, 

1972,1 this cou rt dec lared the reapportion ­
ment p lan embodied in the December 30, 
1971, P roc lam a tion  o f  Kcapporlion incn t and 
R ed istric ting  unconstitu tiona l under the 
equal p rotection  and suprem acy clauses o f  
the C onstitu tion  o f  the Un ited  S tates o f  
Am erica . W e  reached this conclusion fo r  
the reason  that the proposed p lan iu its 
o v e ra ll rc ip iio rtio iim cn t o f  the Senate and

I. Thin document in ntlndicd Perrin tin pitrt 
ut an appendix to tliln opinion. Alan III- 
eluded ill the npiiendW tire (lie Iteferenen 
lo Mnatera. Musters’ Report, Order Knlnli- 
linhiiiK mi Interim Hcapiiortioiiiiirnt Plan, 
nud Order Oenyinx Objections lo Interim 
Itrappurtiunnieiit Plan.

House o f K ep resen la lp  es would have es­
tablished election d istric ts which faded to 
encompass "a s n ea rly  equal popu lation p ro ­
portions as is p racticab le .”  T o  insure com- 
pliance with the equal p rotection  requ ire ­
ments o f  Reyno lds v. S im s, 377 U .S . 533, 
84 S .C t. 1362, 12 L .K d .2d  506 < 196-4), a rd  
its p rogeny, it was fu rth e r determ ined that 
an in terim  reapportionm ent and rcd is lric t- 
ing plan, designed to tneeJ the imminent 
1972 e lections, requ ired fo rm u la tion . In 
fu rtherance o f  this task, two M aste rs were 
appointed lo  assist the cou rt iu fash ion ing  
an appropria te  in terim  reapportionm ent 
p lan.

On M ay 26, 1972, the appointed M asters 
were g iven the fo llow in g  instructions in 
pertinent p a r t :1

1. B y  use o f  the o f f ic ia l Census u f 
1970, you  shou ld establish a popu lation 
base fo r  the S ta te o f  A laska . T h is  popu­
lation  base shou ld  include m ilita ry  p e r­
sonnel who were enumerated in the 1970 
Census.

2. Y ou  shou ld make an inqu iry to de­
term ine whether o r  not the number o f 
nonresident m ilita ry  personnel included 
in the 1970 Census can he determ ined. 
I f  a determ ination  can he made, then 
you shou ld subtract the number from  the 
tota l which you have a rriv ed  at in p a ra ­
g raph I above. Y ou  shou ld  a lso state the 
methods in detail hy which you a rriv ed  at 
this determ ination .

A fte r  receipt o f  the M asters' R epo rt,3 an 
"O rd e r  Estab lish ing  an In te rim  Reappor- 
tionnicnt F lan  fo r  1972 L eg is la tive  E le c ­
tions" was entered on June 14, 1972.4 In  
its re levan t part this o rd e r stated :

By  use o f  the O f f ic ia l Census o f  1970, 
the C ou rt determ ines that the tota l popu­
la tion  base fo r  the S tate o f  A laska sha ll

2. Tim complete letter uf hiHtrueliunii lo the 
mnntern is nltuelieil hereto an purl uf tlm 
nppemlli.

3. Tim Report in included in the nppcndii 
Httnclied hereto.

4. Thin document in included in tlm appen­
dix attached hereto.
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lie 302,361. T h is  fig u re  includes the m ili­
ta ry  popu lation resid ing in the S ta te o f 
A laska at the lim e o f  the O ff ic ia l Cen­
sus o f  A p ril, 1970 In  the time ava ilab le  
to the C ou rt fo r  the p reparation  o f  the 
interim  p lan , the C ou rt could find no 
feasible method o f  exc lud ing  some o r  a ll 
o f  the m ilita ry  personne l fron t the to ta l 
popu lation base. M o reove r, com puta­
tions revealed that changes in represen ta­
tion under the in terim  plan due lo  the in ­
clusion o f  m ilita ry  personnel were m in i­
mal.
[ 1 -3 J Subsequent In the en try o f  this 

court's o rd e r estab lish ing  an in terim  reap- 
p ortionn ic ilt p lan , petitioners filed  ob jec ­
tions thereto on the stated g round s :

The C ou rt e r re d  in in structing  the 
masters that the popu lation base should 
include a ll m ilita ry  personnel who were 
enumerated in the 1970 census and in a l­
low ing nonresident m ilita ry  personnel 
enumerated hy the census to he counted 
fo r  the purpose o f  determ in ing the popu­
lation size and shape o f  p a rt icu la r d is ­
tricts. . . .

Petitioners contended that the e ffec t o f  the 
inclusion o f  a ll enumerated m ilita ry  pe r­
sonnel was lo  give g rea te r po litica l power 
lo  those communities which ad jo in  m a­
jo r  m ilita ry  in sta lla tions. In  a rgu ing  fo r  
p reservation  o f  the c iv ilian  popu lation con ­
cept/1 petitioners s la te  that A laska's leg is­
la tu re  established a presumption against 
residency o f  m ilita ry  personnel except on 
a ffi rm a tio n  o f  intent hy the person in vo lv ­
ed that lie chooses lo  he an A laska re s i­
dent.* In o ve rru lin g  p .ii lio n c rs ' ob jection  
to the inclusion in tin in terim  plan's popu­
lation base o f  a ll in. i la ry  personnel who
5 AIohVh t ’nnat. nrl. V I, j| :i pnivhlea in 

p u rl: "Iteappnrthiiiiiient ahall Ihi tinned 
Iipim civilian imputation within eni'li elec­
tion district n» reimrled liy the reiiNUN."

G. In Niip|Hirl " t  lliix  nrcuiiiriil, |Hd It Miners 
cite AS in.(in.tKa>. The 1(171 ltrnp|mr- 
liutilitciil Plan incliidi'H Count Guard I'cr- 
online!. It.762 rcnidcnl ulieiiH, nod lilt 
lo ililnry ilepemlentx. Tliene |H-monn eitn- 
■ml he clnnoified no citlzenn of the State 
of Ahisko under the lent nrxeil liy pc-
lililOOTH.

were enumerated in the 1970 Census, in 
o u r o rd e r o f June 20, 1972,1 we said iu 
p a rt :

[W e )  could find  no feasib le basis fo r  
the exc lusion o f  part o r  a ll o f  the m ili­
ta ry  popu lation from  the popu lation  base 
requ ired fo r in terim  reapportionm ent. 
U nder the A laska C onstitu tion  th is base 
must include a ll residents o f  the S ta tt  
o f  A laska  as enumerated in the decennial 
census. The base is not lim ited to  vote r 
popu lation . N e ithe r the 1971 reappor- 
lionm ent plan n o r the m ateria ls  re lied 
upon hy the petitioners p rov ide a lega l 
basis fo r  iden tify ing  nonresident m ili­
ta ry  personnel in o rd e r to e lim inate them 
from  the popu lation base.

in  the absence o f  re liab le  data , the 
e lim ination  o f  the m ilita ry  from  the 
population base as a c lass o f  persons 
would he a denia l o f  equal p rotection  o f 
the law , proh ibited hy the Fourteen th  
Amendment to the Un ited  S tates C onsti­
tution. (F u c  io Ics om itted .)

D av is v. M ann. 377 U .S . 678, 84 S .C t. 1441, 
12 E.Ed.Zd 609, 617 (1 9 6 4 ) , in structs that 
it is constitu tiona lly  im perm issib le to  d is ­
c rim inate against a c lass o f  indiv idua ls 
m ere ly because o f  the natu re o f  th e ir em ­
p loyment. G iven D av is  v. M ann, th is cou rt 
is nevertheless under the duty, pursuant 
to a rtic le  V I ,  section 3 o f  the A laska con­
stitution, to employ census data in d e te r­
m ining the to ta l imputation base fo r  pu r­
poses o f  fo rm u la tin g  an in te rim  reappor- 
tionincnt p la n *  T h e  census p ractice o f  
enumeration is as fo llow s :

In  accordance w ith census practice dat­
ing hack to 1790, each person enumerated 
in the 1970 census was counted as an in-

7. Tliio order in included in llie apiwndix at- 
tnelied hereto.

8. S i r  oole 1, anjirii. Ill reaching the oon- 
elnoiiili that een.iuo data uniat tie em­
ployed, we do no more (linn hold that 
for |iiir|Hiaea of fnnhinning- an Interim 
roii|i[Hirtinniiirn( plnii (lie iiiii'onalltiitioiiHl 
lliid ln lio ii in art. V I. |  4 of the AlHakn 
eoiiHlilolioo ia aeveralde.
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habitant o f  his usual p lace o f  residence, 
which is g ene ra lly  construed to mean the 
p lace where he lives and sleeps most o l  
the time. T h is  p lace is not necessarily 
the same as h is lega l residence, voting 
residence o r  d om ic ile .'

In  light o f  the iinconstitiiliona lity  o f  the 
c iv ilian -m ilita ry  distinction made in a r t i ­
c le V I ,  section 3 o f  the constitu tion  o f 
A laska  fo r  purposes o f  dete rm in ing  the 
requisite popu lation  base and this p rov i­
sion's fu rth e r requ irem ent that A laska's 
popu lation base he computed from  census 
data, we concluded that in fash ion ing  an 
in te rim  reapportionm ent p lan no law fu l re ­
quirement o r re liab le  basis existed fo r  iso­
la tion  and exc lus ion  from  the to ta l popu la­
tion base o f  (hose m ilita ry  o r  c iv ilian s who 
were liv in g  in A laska  and enumerated in 
the 1970 census but did not at the time pos­
sess the intent o f  m aking  A laska  the ir 
home. A la ska ’s constitu tion  requ ires that 
the requisite popu lation to ta l he a rriv ed  at 
hy use o f  the census data . It  does not m an­
date a popu lation base composed exc lus ive­
ly  o f  registered vote rs , c itizens who have 
p rev iously  voted in A laska , o r  on ly  those 
people liv in g  in A la ska  with the intention 
o f  m aking A laska th e ir home.1*

I t  is f o r  these reasons that this cou rt de­
cided that petitioners ’ ob jections to the in­
c lusion o f  a ll m ilita ry  personne l, who were 
enumerated in the 1970 census in the tota l 
imputation base fo r  purposes o f  dete rm in ­
ing an in terim  reapportionm ent p lan shou ld 
he o v e r ru le d ."

9. t'enaua It f ix ir l l ’C (l)-C 3 , Alaakn, Ap- 
IKtidix A, at App-t.

10. H ie  note C, lupro.

11. The relative effeet of eliminating all 
m ilitary iwraouncl, of eliminating only 
in illiury |ieraoiinel lionacil in group qunr- 
tera, or of Ineluilinx all m ilitary jieraimnel 
iu I lit* euurl’a interim reapportlonniriit 
plan, would be to produce only a alight 
change In the hnuc imputation figure and 
la uccraaitatc Home minor redrawing- of 
dlalriet tinea; it  would not change the 
number of tegialatore ill any given dia- 
trlet. On the other hand, eliiiiinnthm uf 
m ilitary pcraouoel housed in group ipiar-

B O O C M E V F R , Justice (d issen tin g ).
I dissent from  so much o f  the cou rt ’s o r ­

der as ove rru les petitioners' ob jec tion  lo  
inclusion, under the cou rt ’s in te rim  reap ­
portionm ent plan, o f  a ll m ilita ry  personnel 
who were enumerated in the 1970 Census 
fo r  the purpose o f  determ in ing  the popu­
la tion  size and shape o f  p a rt icu la r d istricts.

I ag ree with the m a jo rity  that it is im ­
perm issib le to discrim inate against a class 
o f  individuals because o f  the na tu re  o f 
the ir employment w ithout m ore being 
shown, D av is v. M ann, 377 U .S . 678, 691, 
84 S .C t. 1441, 12 L .Ed .2d  609, 617  (196-1), 
ju s t as it is unconstitu tional to deprive 
members o f  a class such as the m ilita ry  o f  
the ir right to vote, C a rring ton  v. Rash , 380 
U .S . 89, 85 S .C t. 775, 13 L .Fd .2d  675 (1 9 6 5 ) .

T he Un ited  S la te s Supreme C ou rt, h ow ­
ever, has recognized the p rob lem s created 
hy including in popu lation counts p rop o r­
tionate ly la rg e  numbers o f  m ilita ry  pe rson ­
nel (and  o ther transien ts ) having  few  tics 
with the state in which they arc physica lly  
present. In  Bu rns v. R ichardson , 384 U .S . 
73, 86  S .C t. 1286, 16 I..Ed .2d  376 (1 9 6 6 ), 
the C ou rt a ffirm ed  the use o f  a registered  
vo te r base fo r  H aw aii know ing that this 
system elim inated a much h igher p rop o r­
tion o f  m ilita ry  than c iv ilian  persons. The 
C ou rt indicated its approva l o f  state citizen 
popu lation as a perm issib le popu lation base. 
Id. at 92 -95 , 86 S .C t. at 1296-1298, 16 L .E d . 
2d at 391-92 .

The use in A laska o f the A p ril 1970 C en ­
sus figu res fo r  c iv ilian s in e ffe c t estab­
lished a state citizen popu lation base fo r

lera would reault in aulMlaiilially inerraa- 
Cil papulation varinneeN among llie elec­
tion iliatriela In coinpiirlann w itli the 
minimal vnrlniloiiN preaent ill tlie interim 
rrapportionmeiK plan an it  now Manila.
For example, the variation In the Juneau 
illatriet would aliift from llie preaent 
-(-4.3 to 4-10 .2 ; in the MalnuuHkaKualt- 
na ilia trirt from 4 'l-9  *° T 7 .4 ; *l‘e 
Aleutian diatrlet from -j-3.4 to — 37.3 ; 
i ll the Vukun-Koyiikiik-Kuakukwiiii din- 
tr ic t from 4-1-0 to —0 .5 ; and In the Fair- 
banka diatrlet from 4-9.1 to —7.1. K«- 
clodlng military periomict living ill group 
qunrlera would correct the Kclchiknn due 
erepaney from —22.5 to —18.0.
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o the r m an m ilita ry . T h e  A p ril date e ffe e - summer when tourists and transien t work-
tive ly e lim inated llie  la rg e  iium licr o f  suin- e rs are  present in vast munhers, a d istorted
m cr tou rists and transien t e ou s lru c liu n  and popu lation liase wuuld resu lt. The counting
fish ing  employees, leav ing  lo  he counted 
with m inim al excep tions those v o lu n ta rily  
liv ing  iu the s la te  w ilh  the in ten tion  o f  
m aking A laska  Ih c ir hom e.1

W h ile  vo ting  statistics a re  not synony­
mous with reco rd s o f  state c itizensh ip , they 
do fu rn ish  a s ign ifican t indication  o f  a 
re la tive ly  d e fin ab le  m ilita ry  g roup 's nexus 
with the s late . O f  the 9,818 census popu la ­
tion o f  m ilita ry  personne l and c iv ilian  em ­
ployees 18 y e a rs  o f  age and o v e r resid ing  
on the K lm c iid o rf and F t. R ichardson  liases, 
on ly  102 persons o r  app rox im ate ly  I p e r­
cent voted as A la skan s in the N ovem ber 3, 
197(1 election. A l ICiclscu and F t. W a in - 
w right, 172 o f  9 ,997 o r  1.7 percent so voted. 
S lig h tly  h igher fig u res o f  8 .8  percent and 
•1 percent voted at Adak and K od iak , while 
none o f  Shem ya's 1,131 voted. C iv ilian s 
were a lso p resen t on most o f  llie  bases so 
that llie  percentage o f  m ilita ry  personnel 
voting  on the liases was in a ll p robab ility  
even m ore m inuscu le .' A pp rox im a te ly  52 
percent u f the rem ain ing  A la skan  popu la ­
tion o ve r 18 ye a rs  o f  age resid ing  o f f  the 
bases voted in the same e lection . (M aste rs ' 
Report, T ab le  9 )  M o reove r, accord ing  to 
the file s o f  the A la ska  Command, there arc  
on ly  190 A laskan  “ residents o f  re co rd ”  
among A rm y and A ir  F o rce  personne l sta ­
tioned in A laska .

Iu  my op in ion , some ad ju stm ent w ilh  r e f ­
erence to counting  m ilita ry  personne l is 
necessary in o rd e r lo  accomplish llie  sub­
stantive purpose o f  establishing equal 
popu lation d is tric tin g  "as n ea rly  as p rac ­
tic ab le ."3 I f  those physica lly  iu A laska  
were to he counted iu the m idd le o f  the

1. A Hinnll number uf nlieaa wlai would 
not be eligible far Mute citizenship arc 
included in Ilia t-rimmt im im . M ilitary 
pcrxonncl nluu iu .lo ilo  muiiic xlicnn.

2. la  a meinurandnm Hiilunilted in the emirl
I In* l.ieiilrnaiit (lov rrnu r uf Abmlm Hinted
dial Ilia m ilitary |Mi|lulalian uf Adak
animated u f -1,111)5 offii-erH, eiiliHled men
Hint depciiilriilx, ami drill eiviliniia. lie-
H|iita mi Inlcuaivc ta le r regiHlrnlinn vi­

ol a ll m ilita ry  personnel regard less o f their 
actual state residency resu lts in a s im ila r 
d istortion .

As indicated in footnote 2 above, u f 
A ilak 's popu lation o f  4,995 o ffic e rs , e n lis t­
ed men and dependents, and 450 c iv il- 
ians (a  to ta l o f  5 ,445 ) on ly  165 cou ld  lie 
induced lo  register as A laskan  voters, 
even a fte r  an extensive reg is tra tion  cam ­
paign. U n d e r the court's in terim  rcap- 
portionm cnt p lan the ideal number o f  
people to lie represented by one leg is la ­
to r was fixed  at 7,559. In  a reas such as 
the d istric t cm liodying Adak, a re la t iv e ly  
sm all number o f  vote rs w ou ld he rep resen t­
ed hy one leg is la to r. The inequity o f  
counting a ll m ilita ry  personne l is fu rth e r  
illu s tra ted  hy the fac t (hat a decision to 
place the F t. R ichardson to ta l popu lation 
o f  10,751 in a new d istric t inc lud ing E k lu t- 
na, llirchw ood . Eag le R iv e r and Chugiak , 
as opposed to  the A nchorage N ortheast 
D istric t, would change the representation 
o f  each hy one leg is la to r while in vo lv ing  a 
sh ift o f  less than 102 vote rs based on the 
1970 elections.4

Even fo r  an interim  plan I fee l that a 
m ore equitable so lu tion is lioth feas ib le  and 
constitu tional.

I would deduct from  the popu lation  base 
to he used fu r apportionm ent those members 
o f  the m ilita ry , unaccompanied hy depend­
ents, liv ing  in m ilita ry  ba rracks , on ships, 
etc. These constitute 51.9 percent o f  the 
to ta l number o f  m ilita ry  personnel enum er­
ated in the census. (M aste rs ' R ep o rt , p. 
8 8 6 ) The location o f  such m ilita ry  pe rson ­
nel is read ily ascertainab le and is set fo rth

fu rl only 105 were reglxlcred iu vole na 
at June 1U72.

3 K irltpR lrirk v. I ’ reialrr, 31)4 U.S. 521),
528. 81) S.Ct. 1225, 22 I..KM.2M 511). 523 
(11X10). WVnbrrry v. Salute rx, 3711 U.S.
I, HI S.I't. 5211, 1) 1,131.24 481 (11X11).

4. Tin* court tvttH iH-lilinm'il In miiki- mich 
a i-liiuige. The priqxixed i linage wan 
nut, however, Hihqilnl.
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in T ab le  7 o f  the M asters' R epo rt submitted re |io rtcd  hy the census." ( Emphasis 
to  i l t ' j  cou rt.11 m in e .)4

Adm itted ly , there is no com plete ly ac­
curate means at ou r d isposal fo r  dete rm in ­
ing the number o f  both c iv ilian  and m ili­
ta ry  persons enumerated in the census who 
a rc  not A laskan  citizens. It  is read ily  ap ­
parent, however, that the p rop o rtion  o f  
m ilita ry  who a re  not A laskan  citizens so fa r  
exceeds (he p ropo rtion  o f  nonresident 
c iv ilians who may have been included in 
the A p ril 1970 enum erations, that no d is ­
c rim ination  to the m ilita ry  as a class w ill re ­
su lt from  e lim inating  the m ilita ry  pe rson ­
nel unaccompanied by dependents who re ­
side in ba rracks , on ships, etc. T h a t p o r­
tion o f  the m ilita ry  personnel who reside 
neither in the ir own homes n o r  in rented 
priva te quarte rs obviously have the few ­
est ties w ith the sta le . T h e re  a rc  doubtless­
ly  many o the r non-A laskan  citizens among 
the rem ain ing o ff-b a se  m ilita ry  personnel 
and the ir dependents so that the e lim ination  
o f  on ly  the 51.9 percent constitu ting  the 
personnel uaccompanied hy dependents re ­
siding in barracks, on ships, etc. w ill actu ­
a lly  resu lt in the inc lusion o f  a substan­
t ia lly  h igher number o f  m ilita ry  personnel 
than iu a ll like lihood  a re  A laskan  citizens.

Th e  A laska  Constitution d ictates that, to 
the extent perm itted hy the Un ited  S la te s 
Constitution , m ilita ry  personnel shou ld not 
he included in the popu lation base. T h e re  
can he no o the r reason fo r  stating  " [ r jc a p -  
p o rlionm en t sha ll lie based upon civilian 
popu lation w ithin each election d istric t as

5. I f  lay callengui'H IiriI ngrcvil Iu nueli a 
deduction, auino alight tdiungcn would 
have hail to he made in the diHlrh'ta hr 
prcviuiiHly exlabliehed in the interim plan. 
W ilh  the HHxitdanee uf llie Maxterx Hill'll 
allurntiunx wuuld nut have been unduly 
difficu lt to nceompllHh and in my opinion 
would have reunited la further decreaxiug 
(he pupnlill'jii varinnccH prexi-at ill (ha 
interim n.-apporliaiimeiit plan, eH|x-einlly 
wilh reference Iu llie only aahxlniillal 
ixqmlalion variance, Unit o f llie Ketchi­
kan Diatrict.

V. Alaxka Count, a r l. V I, g 3. Since hath 
(ho cuurt'x interim plan uf reapportion- 
meat and llm 11>71 plan ulilizcd ccuhiih

W h ile  I agree w ith the m a jo r ity  that a ll 
m ilita ry  personnel may not he excluded 
from  the popu lation base, the in terim  plan 
shou ld fo llow  as c lose ly as feasib le the 
intent indir." - hy the A laska Constitution . 
F o r  d ia l f  n .un the portion  o f  the m ilita ry  
in g roup quarte rs should lie excluded as 
representing the m inimum number o f  m il­
ita ry  who a re  not A laskan  citizens. As 
stated in Hums v. R ichardson , "T h e  d i f ­
ference between exclusion o f  a ll m ilita ry  
and m ilita ry -re la ted  personnel, and exc lu ­
sion o f  those- not meeting, (s ic ] a S la te 's 
residence requirements is a d iffe ren ce  be­
tween an a rb itra ry  and a con stitu tiona lly  
perm issib le c lass ifica tion ." 384 U .S . at 
92 , 86 S .C t. at 1297, 16 I ..Ed. 2d a t 391 n. 
21. I am convinced that this pointed sta te ­
ment hy the United States Suprem e C ourt 
provides a method fo r  us lo  m ore c lose ly 
fo llow  ou r own A laska Constitution w ithout 
d rift in g  from  the course o f  the equal p ro ­
tection clause o f  the United States C ons ti­
tution. Thus , I respectfu lly  dissent from  
the decision to include a ll o f  the m ilita ry  
in the population base.

O P IN IO N  S E P T , 29, 1972
B e fo re  R A B IN O W IT Z , C. J ., and C O N ­

N O R , E R W IN  and B O O C IIE V K R . JJ .

I lO O C M E V E R , Justice.
T h is  case arises out o f  the 1971 reap- 

portionm ent o f  the A laska leg is la tu re  pur-

figtm-x, I ilu mil here reach the ipiealion 
of whether Huiae other liaxiH far drier- 
milling iMipiilutlun far reap|K>rtiaiiim-iit 
purixixex may now be lined III vlc.w of 
(he iiiico iiH litiiliiililllily  uf a ixirihm uf 
the provision. I do nut iiei-eaxHrily agree 
with llie ronrt'a apparent eunrhlxiuu that 
(lie elimination uf the "civilian" require­
ment may lx> aevercd f rum the require­
ment uf lining the eenxiia iih a lamix far 
imputation. I t  may well Im (lint the twu 
pruvlalona are not aeparahle. Clianiplin 
lie f. Cta. v. Itorimrnllon (tomm'ii, 2(18 
U.S. 21(1. 234, 52 S.Ut, 5511, 7<l I. Md. 
11X12, 11)78 ( 11)32); lloreliy v. Kanaax.
201 U.S. 280. 280-200, 44 S.Ct. 323,
08 l„K d . 080. 080-000 (11)21).
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snaiit tu the mandate u f a rtic le  V I u f the 
A laska C onstitu tion . Th e  constitu tion p ro ­
vides fu r  decenn ia l reapportionm ent u f the 
U tilise o f  R ep resen tatives .1 The  au tho rity  
tu reapportion  the H ouse is vested iu the 
H ove r n o r u f the sta le , w ith the advice o f  a 
reappurtion inciit hoard .* S ince the adop ­
tion o f the A laska Constitu tion  in 1056 the 
United S tates Sup rem e C ou rt has ru led 
that hotli l. oscs o f  a state leg is la tu re  must 
he apportioned accord ing to popu lation .3

flccause the A laska C onstitu tion  made no 
prov is ion  fo r rcnp|K>rtiomnent o f  the S en ­
ate, we held in W ade v. N o lan  * that on an 
in terim  hasis un til amendment o f  the A laska 
C onstitution  the C o v en to r had the power 
to re ip p o rt iu n  the Senate in the same m an ­
ner as specified hy the constitu tion  fo r  the 
rcapporliom iic iil o f  the House.

In  1971, fo llow in g  the 1970 decennial 
census, no amendment having hecu made 
to the A laska C onstitu tion , the (in v e n to r  
reapportioned hotli houses o f  the A laska 
leg isla tu re . T h irteen  members o f  the A la s ­
ka leg is la tu re then challenged the va lid ity  
o f  the 1971 plan.*1 T hey  urged that the 
percentage va ria tion s from  the popu lation 
norm s fo r  leg is la tive  d istric ting  vio lated  
the eipial p ro tection  c lauses o f  hotli the 
United S ta le s  and the A laska  C on s titu t ion s ; 
that the exc lus ion  o f the m ilita ry  from  
the popu lation hnsc was a den ia l o f  equal 
p ro tec tion ; that the A dv iso ry  Reappnr- 
lioiim cnt Hoard was tun constituted in the 
manner required hy the A laska  C onstitu ­
tio n ; that the H ovc rnn r lacked pow er to 
subdivide existing  u iiilti-m em her d is tric ts ; 
that the C o v e n to r  lacked power lo  create 
"designated scats" w ith in inu lti-m eu iher d is ­
tric ts ; that the C o v e rn o r was w ithout a u ­
thority  to requ ire  incumbent S ena to rs to 
stand fo r m id-term  e lec tions ; and that the 
C ove rn o r exceeded Ins constitu tiona l power 
hy reapportion ing  the Senate.

t Alaska Uu.wl. art. VI. j| ;t.

2. Alaska ('anal. arl. V I, 9 H.

3. Keynnbtn v. Sima, 1177 U.S. fata, 84 S.Cl.
13(12, 12 I,. I kl.'.M Taxi 11 (MCI >.

4. 114 I'.'.M IIHII (Alaaka 1IXMI).
S Alaska Const, art. VI, | II.

The superio r court held fo r  the p la in t if fs  
that the variances from  popu lation norm s 
were su g reat as to render the p lan in v a lid ; 
that the C ove rn o r lacked the power to sub ­
d ivide existing multi-m ember d istric ts and 
to designate seals w ith in such d is tric ts ; 
and that the G ove rn o r cou ld not p rem atu re­
ly  term inate the term s o f  senators elected 
fo r  fo u r years.

T h e  superio r court held fo r  the defend 
ants that the m ilita ry  were p rop e rly  e x ­
cluded from  the popu lation base; that the 
A dv iso ry  Reapportionment Board  was p rop ­
e r ly  constitu ted ; and that the G ove rn o r did 
p o s s t . . the power to reapportion  the Senate. 
Th e  tria l c o o r l directed that the m atte r o f  
reapportionm ent o f  the A laska S ta le  Leg is­
la tu re  he sent hack to the G ove rn o r and 
the A dv iso ry  Reapportionm ent Board  fo r  
fu rth e r consideration in accordance with 
the decision. Both the p la in t if fs  and the 
defendants hcluw filed  petitions fo r  rev iew  
from  the supe rio r cou rt huldings adverse 
to the ir respective positions.

T h is  cou rt was m ind fu l o f  the need fo r 
a speedy decision to enable election o f f i ­
c ia ls to p repare reg istration  lists and b a l­
lots , lo  disseminate in fo rm ation  and to a f ­
fo rd  time fo r  election campaigns in the 
impending p rim a ry  e lec tions* The peti­
tions fo r  review  were filed  on A p ril 26,
1972. The time fo r fi lin g  b rie fs  was ac­
celerated and o ra l arguments were heard 
on May 2.1, 1972. D u ring  the course o f 
those o ra l arguments, counsel were r e ­
quested to recommend to this cou rt p roce ­
dures to lie fo llow ed in the event that the 
1971 plan was found to lie constitu tiona lly 
defective . It was suggested that the cou rt 
fash ion  its own in le tu n  plan, anil the A ttn . • 
ncy G enera l fu rth e r recommended that 
M asters lie appointed hy the court.

G. T lm  ilnle o f filliix fo r ciinilitlucltai wan 
May 31, 11*72. It wiih i-itcinleil hy lliia 
enurl in iM'ixiriliuirc wilh its power* over 
ri'iipiuirlmiuiivnt nialteia find (o Juno 16,
11)72 and I lieu to June 30, 1072. fu n . 
nor v. J oil iihoii, 402 l l.S . taxi, 1)1 S.Ct.
I7IIO, 20 I,. I'M.2d 208 (1071).

*
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H aving  found in ou r Decision and D r-  p rob lem s a re  m ultip lied Iu A laska 's sparse 
der o f  M ay 21, 1972.’  that the 1971 plan
contained variances from  popu lation norm s 
which cou ld not meet the c rite ria  set fo rth  
hy the Un ited  States Suprem e C ou rt, wc 
re luctan tly  concurred  with the suggestion 
o f  counsel that the cou rt fash ion  an in terim  
plan o f  reapportionm ent (o r  the fo rth com ­
ing 1972 p rim a ry  and genera l elections. 
The cou rt appointed M asters to assist in the 
fo rm u la tion  o f  such a plan.

The M asters presented a w ritten report 
and con fe rred  w ith the cou rt on June 1.1, 
1972. The report was m odified  in acco rd ­
ance w ilh  determ inations made hy the cou rt. 
A fte r  ob jections filed  hy the parlies were 
considered hy the court, an O rd e r e s ta b ­
lish ing an In te rim  Reapportionm ent P lan  
fo r  the 1972 Leg is la tive e lec tions was is­
sued on June 14 with the m odified  report 
o f  the M asters appended there to ." B e ­
cause that p lan is m ere ly an in terim  p lan , 
it is necessary to discuss and ru le  on each o f  
the issues raised on appeal so that the G ov ­
e rn o r and his A dv iso ry  Reapportionm ent 
B oard  w ill have su ffic ien t guidelines lo  
devise a constitu tiona lly acceptable perm a­
nent plan.

I. P O P U L A T IO N  V A R IA N C E S  
At the outset wc recognize the d iff ic u lty  

o f crea ting  d istric ts o f  equal popu lation 
while a lso  con fo rm in g  lo  the A laska con ­
stitu tiona l m andate that the d istric ts "he 
form ed o f  contiguous and compact te r ­
rito ry  conta in ing as n ea rly  as practicable 
a r e la t iv "  integrated socio-econom ic 
a r e a ." » ' <n A laska's geograph ica l, c li- 
m at.ca l, ethnic, cu ltu ra l ami socio-econom ic 
d iffe rences are  contemplated the task a s ­
sumes H ercu lean  p ropo rtions com mensur­
ate with A laska's enorm ous land area . The

7. The Order for nn interim pint* of re 
H|i|>orlloMmrnt ami the Iti'ia irl of the 
Mimtvre are atlneheil to tliia opinion na 
Appendix I.

8. Appendix |.

9. Alaaka Canal, art. VI, jj It.

10. Baaed on 11170 rrnana fiyurea, the |hi|oi- 
lotion norm pel representative la 7,6611

SOI P 14—55
A.UO) Hq>. 500 50) P ZD—15

ami w idely scattered popu lation anil the 
re la tive  inaccessibility o f po rtions o f  the 
s ta le . S u rp ris in g ly  sm all changes iu d is ­
trict boundaries create la rg e  percentage 
variances from  the ideal p opu la tion .1"

Despite the possibility o f be laboring  this 
op in ion  we fee l ob liged to set fo r th  a few 
o f  the facts which make it d iff ic u lt  to lit 
A laska 's rcapporlion incn l p lan into stand­
a rds established fo r  the *K contiguous 
states which preceded it into the (Jibuti. 
A laska has a to ta l land area o f 5X6,41X1 
square m iles— as la rge as the en tire L ou is i­
ana Purchase , and o n e - fi lth  the to ta l area 
o f  the continenta l Un ited  S ta les . Its 
boundaries embrace fo u r time zones. The 
state contains the highest m ountain on the 
N o rth  Am erican  continent, g lac ie rs that e x ­
ceed the size o f  the S t .i t r  o f  Rhode Is land , 
and a coastline longe r than the to ta l coast­
line a long  the rem ainder o f the continenta l 
Un ited  States. M ounta in  ranges which 
equal o r  exceed the length and height o f 
the Rockies d ivide A laska into five  re la ­
tive ly  iso lated regions which in tu rn  are 
su lx liv id rd  hy r iv e r systems and other 
geograph ic fa c to rs  such as broad expanse?' 
o f  fro zen  tund ra cha llenging the most ad ­
vanced roadw ay engineering .

T he  1970 Census revea ls a popu lation o f 
.102,-161 persons including members u f the 
A rm ed F o rce s .11 T h e re  is less population 
in the S tate o f  A laska than m the cities o f 
Om aha, N ebraska o r  T o ledo , O h io . The 
con trasting  ethnic backgrounds, cu ltu ra l in ­
terests and economic activities o f  this A la s ­
ka popu lation a re doub led in the Report 
o f  the M aste rs .1*

W hen  con fron ted  w ilh  conditions so d i f ­
fe ren t from  those o f any o ther sing le state

ao that a eliiiiixe of Umudnrica involving
only 7(i people wunlil reanll ill n one per-
rent varinlion in tlm population rutin.
(Maatera' lte|M>rt, Table A, p. 880)

11. Gemma Report l ’C*{ 1 ) Al tman.

12. Appendix I. pp. 8811-81)I.
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in llii' continenta l Un ited  States, it is read ­
ily  apparent that it becomes well ni^h im- 
possilile In ac ltirvc  the n ta tlic ina liea l p re - 
cismu o f  eipial p iiip o rtions which is feasihlc 
hi those o the r sta les. T he  situation  is m ore 
analogous to  that o f  the S ta te o f  H awaii, 
whose nniisnal d i f f ic u lt ie s 13 w ere reco j 
n i/ed as poten tia lly  requ iring  special rem ­
edies liy the United S la te s  Suprem e Court 
in Hums v. R ich a rd son .14

| 4 |  N evertheless, the in itia l standard  lo  
which a sta le leg is la tive apportionm ent plait 
must lie held is that set fo r th  hy the S u ­
preme Court m Reyno lds v. S im s :18 

[T J lic  Equal P ro tec tion  C lause requ ires 
that a S la te  make an honest and good 
faith  e f fo r t  to construct d istricts, in hotli 
houses o f its leg is la tu re , as nea rly  o f  
equal popu lation as is p racticab le .'*

13. The Iinii|iiii eiteillllstlllllTH HlirruuliitiliR 
ri'ii|i|H irliiiiuiii-ill ill I ln u id i lire nlily ilr- 
neriln'il iii the iipiiiinn iif  J 'jiIro Pence 
in Mums v. d ill,  .'11(1 R.Riipp. 1285 (I). 
Ilnw iid '117(11.

14. 384 U.S. 73. DIMM, 80 S.Ct. 12H0, Ill 
I..IM.24 .'till. 3110 till ( total).

IS 377 U.S. 5X1, 577, HI S.t.’l. 1302, 1300,
12 I,. I'M.24 500, 530 (11104).

16. Tlm priK ediire fiillionsl liy I In wnii in
reHpiinrtiuiiiiiK its h-RiMlulum in 11H1H in 
illiiHlrnlivn ■■( h ii'Ii "hnuiHt niul rimoI 
fu illi e ffo rt". A eiiitiiiiiltee uf three Seuu-
nil'* niul eiidil IteiireaeiilHlivea held 30
lienriiiRn liefure HtihmilliiiK iln rrroiiiiucii-
ihtlloiiM to the entire ( 'uiiHliliitiuiiiil Cull-
veiilhili. A fter 15 ImiirH o f ilelinliiiK over
it three ilny period the n|i|Kirtionineiit pro-
iln ioni were iiilupled. The euinniillee 

heard testimony from over 53 witnenm'N 
— iKititient Hi'ienliHlH, nlnlisliriniiH, nt- 
turneys mnl n llie ra—reviewed judieinl 
ileeiaiiiilH. iiunlyzi'tl ii|i|«irlinmm-nt mid 
■list riel iiiR provisions u f tillier HtHle 
eonaliliiliiius unit reviewed nmneniiis 
inililii'iilinns on the subject. Then, 
nliliziiiK nil llnise resmirees, the (Min- 
millee fiirmulnted niul ndopted district- 
l"K crilerin. The t ’niiindttee eiiRSRed 
mi independent temu o f isitiqiuler pro- 
KriiimiierH, n ntnliatieimi, nod nppro 
prune stuff ineiiits-rs, mol turned over 
lo  Ihm tuiim the priinnry work o f forni- 
nInlihit mol iiuulyzinR disincline pinna.
Thnl teitiii. ll si hr h ■oiuputer upon ilntii 
Itlemo-d from the I1H10 reaistrreil voter 
fiRores for election preeinrlH. ns well as

A lthough the 1071 plan represented a sub­
stantia l improvement in the calcu lus o f  rc- 
apportionm cn f,11 the new [dan's variances 
s till con flic t with I be guidelines set fur t It 
by the United States Supreme C ourt. W e 
a re , th e re fo re , compelled lo  bold that the 
p lan v io lates the United S la te s constitu ­
tiona l guarantee o f  equal p rotection .

In the e a r lie r reapportionm ent cases, the 
Un ited S la tes Supreme Court re fused  to 
a rticu la te  a strict test (o r  what was requ ired 
by the equal p rotection clause. In Reyno lds 
v. S im s 1* the Court noted that " [w j l i a l  is 
m a tg ina lly  perm issib le in one S tate may lie 
unsa tis fac to ry  iu another, depending on the 
p a rticu la r circumstances o f  the case." 
l le n c c  the present guidelines fo r  re app o r­
tionm ent evolved on a casc-hy-casc basis, In 
Sw ann  v. Adam s,1* percentage variances in

currt'niioiuliiiK mum* I no-in, prepared 
VHrhiiin dlatrletlnR plunn mid miipti ic- 
eordiiiR In the ('uniniittee'a crilerin.
No member of the Committee or any 
other ileleRiitn wna involved iu any 
preparation uf (lie viirlooa plana. That 
team develu|ied 31) humor dialriellnx 
plaiiM covering the aevernl lalnnda

Tho foremuHt criterion, uf enunie, waa 
that the avernRU niimher uf rrgleletnl 
votera |>er IrRlalalur alcall I *  aa nearly 
nipial iih iMiaaihle. Ilurne v. (1111, 310 
R-Supp. 1285. 1280 (I).llaw u il 1070) 
(Konlnutea omitted.)

17. Tho Alaaka IfRiahitura wnn first re- 
apiKirtlaniril in 1005. The (fuvcrnor'a 
IHiwer tu reapiurtlnn (lie Senate wna 
elialleiiRed iu the cnae uf Wade v. Nolen,
- I II  I '.2d 080 (Alaaka 1000). In that 
euae, however, llie plaintIffa did nut ipiea- 
lion (he validity uf (tie numerical varia- 
(lima nmuiifc diatriela. liy  the time of 
tlm Cuvcruur'a pro|H>at'd |ilun a il ycara 
later, tlm 1005 plan enRendered iHjpoln- 
lion vurianrea rmiRiuR from -(-104.57 lo 
—05.40 |iereeut In the Ilouae of Retire- 
aeutntivea and from -(-20.10 to —23.72 
IHireenl In the Senate. In the 1071 pluu, 
|K)|lidiilion vnrinlluna were reduced lo n 
rmiRo of 1-23.75 to —45.03 |ien-ent iu flic
Ilouae, mid Iu a riuiRe uf | 20.14 to
— 17.22 pereenl In the Senate.

18 377 U.K. 533, 577 578. 8-1 s  c i.  1302,
non, 1 2  i,.i:d.2'd 5<ki. 53 7  (twin

19 385 U.S. 110, ll.'l 144. 87 S l ‘l 500,
17 I..I'M.2d 501, 51M (IWI7).

tiie llo r ' . lt .i Sem ite lim n  
it Sr I m  the l l i i f n l . i  11 * in wa- n l ReprcM'iit.i 
lives from  1 18.28 to IV 27  w rit' held in 
lie im perm issib le " fu r  the fa ilu re  o f  llie  
S la te  to present o r  the D is t ric l C ou rt to 
a rticu la te  acceptable reasons fo r  the v a r ia ­
tions am ong the popu lation o f  the various 
leg is la tive  d istric ts , . . T h e  degree
o f  rig id ity  in the requirement o f  equality 
reached its zenith in K irk p a tric k  v. I ’ rcis- 
ler*® where popu lation variances from  
(-.1.1.1 to —2.84 percent were held to  be 
inva lid . T he  M issou ri Assembly bad re ­
jected  a p lan w ith sm a lle r variances. The 
C ourt stated :

W e  re jec t M issouri's argument that 
there is a fixed  num erica l o r  percentage 
popu lation variance sm a ll enough to be 
considered de m inim is and lo  sa tis fy  
w ithout question the "as n ea rly  as p rac ­
t icab le" standard . T he  whole thrust o f  
the "a s  nea rly  as p racticab le" approach 
is inconsistent with adoption u f  fixed  
num erica l standards which excuse popu­
la tion  variances w ithout rega rd  to the 
circum stances o f  each p a rt icu la r case 

. . [T ]h e  "a s nea rly  as p rac­
ticab le" standard  requ ires that the State 
m ake a good -fa ith  e f fo r t  to achieve p re ­
cise mathematica l equality . . . . U n ­
less popu lation variances am ong congres­
siona l d istric ts a re  shown to have resulted 
despite such e f fo r t ,  the S tate must ju s t ify  
each variance, no m atter how sm all.1'
[S ] T hus the present standard  fu r reap- 

p ortionm ent a llow s two separate ju s t if ic a ­
tions fo r  deviation from  the ideal popu la­
tion  figu res . T h e  firs t is that variance 
occu rring  because o f  uncon tro llab le  fac to rs , 
despite a good fa ith  e f fo r t  to achieve m ath ­
em atica l p rec ision . The second acceptable 
dev ia tion  is that which "the  S tate must

20. 3111 U.S. 52(1, 8SI S.l’ l. 1225, 22 l.  l'M.
24 511) (IIKiU).

21. 3111 U-S. nt 53U53I, 811 S.Cl. nl 1228. 
1220, 22 I. I'M.24 ill 524 525 (i-iintioll 
■■mil it'll I.

22 Ill's uuhlH v. Si him, 377 U.S. 533. 5711.
81 S .l't. 13112, 12 l..hM.24 5011, 537 
(IIH II).

H M if> " the iiiii'luM luin being that while 
it i i .h  a ito  '/u lh ih lc <li-vi.itmu, o the r fa c ­
tors "incident to the c ffe c liia lio n  o f  a r a ­
tiona l sta le  p o lie y " r i  can he advanced in 
ju s tif ic a tio n . H ow ever, as the Suprem e 
C ou rt cautioned a l an e a r ly  da le in R ey ­
nolds v. S im s, acceptable s la te  polic ies a re  
g rea tly  lim ited.

(N J e ith e r  h isto ry  a lone , n o r econom ic 
o r  o the r so rts o f  g ro iq i in terests, a rc  
perm issib le fac to rs in attempting to ju s ­
t i fy  d isparities from  population-based 
represen tation  . . . .  M odem  de­
velopments and improvements iu tran s ­
porta tion  and communications make ra th ­
e r h o llow , in (he m id - l% 0 ’s, most c laim s 
'hat deviations ( rum population-based 
rep resen tation  can va lid ly  lie based so le ly  
on geograph ica l considerations. A rg u ­
ments ‘o r  a llow ing  such deviations in 
o rd e r to insu re e ffe c tiv e  representation 
fo r  sparse ly  settled a reas and to p revent 
leg is la tive  d istric ts from  becom ing so 
la rge  that the ava ilab ility  o f  access o f  
citizens to th e ir represen tatives is im ­
paired  a rc  today, fo r  the most part, un ­
convincing .

A consideration  that appears lo  he o f  
m ore substance in ju s t ify in g  some devia­
tions from  population-based represen ta­
tion in sta le  leg is la tu res is that o f  in ­
su ring  some voice lo  po litica l suhdivi- 
sions, as po litica l subdivisions.*3
[ 6 ]  O n ly  a fte r  a g ood -fa ith  c l f o r l  has 

lieeu made to achieve precise m athematical 
equality may variances he pe rm itted ; and 
then the state lias the burden o f  ju s t ify in g  
in deta il each such variance .*4 

The Report o f  the C iovernor's A dviso ry  
Reappoitiom neu t lio a rd  o f fe r s  some o f  the 
reasons which ju s t i fy  g rea te r percentage 
varia tion s iu A laska d istric ts “ in term s o f

23. Id. n l 571) 580, 84 3 . (3 . ill 13(11, 12
I..H4.24 nt 537-53H.

24. Kirkpnlrick v. I'rclaler, 3114 U.S. 52(1, 
532. HO 8.13. 1225, 22 I..K4.24 5111, 5211 
(IIHII)); K ilgnrliii v. I l i l l ,  3.H4I U.S. 120.
122, H7 8.13. H20, 17 I..IM.24 771, 774 
(10071 ; Swoon v. A iIuiiih, 3H5 U.S. 110, 
443-440, K7 3.(3. 500, 17 I..K4.24 501, 
504-500 (1007).
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ra tiona l sta le  |)o liey  fo rw arded  as fac to rs 
unique lo  A la sk a ."  The report notes fo r  
exam ple that iu some iso lated a reas a local 
popu lation w ou ld  necessarily lie d ivided be­
tween con tiguous d istric ts, ach iev ing  nu ­
m erica l precision a l the g rave  expense o f  
depriv ing  that community o f  any po litica l 
(low er o r  atten tion  from  campaigning can ­
didates.

[ 7 1 h'or o th e r d istric ts , how ever, the 
A dv iso ry  Reapportionm ent Hoard o f fe r s  
litt le  o r  no exp lana tion  fo r  the percentage 
deviations which were created . K o r e x ­
ample, no exp lana tions a re  given fo r  the 
va ria tion s in the Y u kon -K iiskokw im  House 
D istric t 15, the N om e House D is tric t 19. 
and the Y u kon -K iiskokw im  Senate D istric t 
K. which respective ly were “ 9 .2 percent, 
“ 16.7 percent and “ 17.29 percent from  the 
popu lation norm . Such d isparities as exist 
in the W ade Hampton D istric t 20  o f  “ 28.4 
percent, and in the Hcthel H ouse D istric t 
21 o f  -1-4.9 percent cannot lie ju s tif ied  
simply because a combination o f  p re -ex ist­
ing d istric ts o r  a read justm ent o f  d istric t 
lines does not produce any o the r "bene fits " 
than a num erica l ad justm ent. The need 
fo r  num erica l ad justm ent is the ve ry  focus 
o f  the mandate to  reapportion . In  too 
many d istric ts wc a re  fo rced  lo  conclude 
that the d isparities a rc  w ithout adequate

25. K . g . K irkpatrick v. Prclaler, 304 U.K.
02(1, HP S.Ct. 1220, 22 t-.Kil.2il 5111 
(IIHIU) (rarintiuiiM frimi +3.13 lo —2.H4 
percent hdil i i i i i-oiihI iln tionnl) ;  Kilfpir- 
tin v. H ill, 3WI U.S. 12P. 87 S.Ct. 820.
17 f-.Kil.2il 771 (1007) (vnriationa from 
-|-14.H4 to —11.04 iwrccnl In-Id unconsti- 
tutionalx: Swoon v. Adiuna, 385 U.S.
440, 87 S.Cl. Nit), 17 I-.Kd.2d 501 (1007) 
(variations from -|-15.00 to —10.50 |»r- 
ci-nt held it iii-onH I i t lit ion n l) . <' I. Alnito
v. Miindl, diet U.S. 182, 01 S.Ct, 1004,
20 l-.Kd.2d 300 (1071) (variations from 
— 1.8 to —7.1 percent upheld).

26. W ilh tlm aiuiile exception of the Ketchi­
kan district, the muRc nf vnriationa in
lliia court’d interim plan in from -J--1.3 
In —2.7 percent iu the Illume, and fruui 
( 4.3 to —2.3 |h-remit in the Semite. The 

Ki-tehiknti vnriulinn in holh llmise nud
Seiiato ia —22.5 |k-reent. The reasons for
tlm Kelchikun variunec lire eapliiined in
Ihu Report of (lie Muatera ill p, 802.
Ihia to tliu pressure of time iu adopting

ju s tifica tion  in term s u f  ra tiona l sta le  p o l­
icies to meet the stringent standards es­
tablished liy the Un ited  States Supreme 
C ourt.

[ 8 ]  It is s ign ifican t to note that in no 
case com ing b e fo re  the Suprem e Court have 
popu lation variances approaching  those o f  
the 1971 p lan heen upheld, while less sub­
stantia l variances have heen repeatedly re ­
jected as unconstitutional.** Judged hy the 
standards set out a liove, we are compelled 
to hold  that the 1971 p lan is inva lid  since 
there is no adequate ju s tif ic a tion  o ffe re d  
fo r  the variances which range from  + 2 3 .3 5  
lo  —45.93 percent in the House districts, 
and from  -(-26.14 to “ 7 .2  percent in the 
Senate d istricts.**

I f .  M IL IT A R Y  P E R S O N N E L  
The A laska Constitution specifics that 

“ fr je app o rt ionm cn t sha ll he based upon 
c iv ilian  popu lation w ithin each election d is­
t r ic l as reported  hy the cen sus ."*7 The 
va lid ity  o f  this p rov is ion  was not questioned 
hy the parties in W ade v. N olan ,** a lthough 
the 1965 p lan elim inated m ilita ry  personnel 
from  the popu lation base. The 1971 reap- 
portionm en t plan s im ila r ly  lim ited the pop­
u lation  base to  civilians.** The p la in t if fs  
below have challenged the va lid ity o f  this 
constitu tiona l p rov is ion , contending that the

Interim plane, tho United States Supreme 
Court him been much more liberal in 
L'ouiiteiinui'ing variatiouu which might not 
otherwise be nceeptabli!. B . g., KllgttrKn 
v. H ill, 38(1 U.S. 120, 121, 87 H.Ct. 820.
17 I-.Kd.2d 771. 774 (1907). See aUu 
Rurna v. G ill, 310 K.Supp. 1285, 1288 (D. 
llnw a ii 11)70) saying, " (N )o  one particu­
lar arcs of deviation or variance from the 
ideal of absolute equably of voting power, 
tier ae, involidalvH an apportionment 
plnu."

27. Alaska Const, art. V I, |  3.

28. 414 l*.2d 080 (Alaska 1000).

29. With the cxi-eptiuii of members of the 
(Jailed Slates Const Guard, imiforuied 
m ilitary is-rsoiincl were eliminated. M ili­
tary dependents were counted as part of 
(ho civilian hose. Coast Guard personnel 
were euuiiled nu civilians because they 
iilMiriilB under tin- control of (lie Depart­
ment n l TruuH|HirlH(iou.
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n iu a tiu ii o f  m ilita ry  personnel as a class 
vio lated  the etpial p rotection  clauses o f the 
Un ited  S la te s and A laska  Constitutions.

In D av is v. M ann, 377 U .S . 678, 84 S .C t. 
1441, 12 L .E d .2d  609 (1 9 6 4 ) , underrep re­
sentation o f  certa in  d istric ts was attempted 
to he ju s t if ie d  by llie  state noting that a sub­
stantia l number o f  m ilita ry  personnel re ­
sided in the defic ien t d istric ts, fn  re jecting  
this argument, the C ou rt stated :

D isc rim ina tion  against a class o f  indi­
viduals , m ere ly  because o f  the natu re o f  
th e ir employment, w ithout m ore being 
shown, is con stitu tiona lly  imperm issi- 
hle.**

In  C a rr in g ton  v. Rash , 380 U .S . 89, 85 S. 
Ct. 775 , 13 L .E d .2d  675 (1 9 6 5 ), a Texas 
attempt to  deprive m ilita ry  personnel o f  the 
righ t to  vote in a state election simply be­
cause o f  th e ir m ilita ry  status was held un­
constitu tiona l.

[9 - 1 1 ]  These cases make c lea r that m il­
ita ry  personne l as a class cannot he de­
p rived  o f  the right to vote, and that they 
cannot he a rb it ra r i ly  e lim inated in a popu­
la tion  base used to design an apportionment 
scheme. Hut w h ile the clause o f  the A laska 
C onstitu tion  seeking lo  exclude m ilita ry  as a 
c lass is unconstitu tiona l, that is nut to say 
that some m ilita ry  cannot he excluded as 
a perm issib le device fo r  lim iting  the impact 
o f  transients and nonresidents on leg is la ­
tive d istricting .

[ 1 2 ,1 3 ]  I t  is a lso  necessary to d istin ­
guish the degree o f  p recision required in 
dea ling  w ith represen tationa l righ ts as 
against the strict righ t to vote. C a rr in g ­
ton v. Rash  indicates that i f  even one pe r­
son is d isen franch ised  on any irra t ion a l 
g round , the scheme rendering  that resu lt 
must he dec lared inva lid . O n the other 
hand, fix in g  equal popu lation counts fo r  
each leg is la tive d istric t is a more ephem­
e ra l and elusive goa l when the m alhcmati-

30. 377 U.S. U7B, (101, 84 S.Ct. 1441. 1448,
12 l-.Kd.2d 0011, (117 (1004).

31. Reynolds v. Sims, 377 U.S. 533, N il.
8-1 S.Ct. 1302, 12 L.Kd.'Jd 500. 327 
(1064).

ca l p recision a i' l i ic n v  one day is destroyed 
the ncx l liy A laskan  sncie ly 's ch ron ic  m o­
bility . G iven the fact that d ilu tion  o f  a 
voter's in fluence is not com plete ly avo id ­
ab le , Ihe challenge is lo  a r r iv e  a t the best 
app rox im ation  o f  the popu lation  to he 
counted w ithout losing sight o f  the fact 
that the right o f  equal represen ta tion  is a lso 
an indiv idua l and persona l righ t.31

In  light o f  these considerations , it lie- 
comes im portan t to eva luate the accuracy 
and recency o f the in fo rm a tion  re lied  on 
hy the G ove rn o r ’s A dv iso ry  Reapportion - 
ment Hoard. T h e ir  repo rt to the G ove rn o r 
m ere ly stated that

[u jn ifo rm c d  m ilita ry  personne l who are  
residents o f  A laska  and th e re fo re , a rg u ­
ab ly not excludab le under the United 
S tates Constitution w ere so few  in num ­
ber as to he neglig ib le .

T h e  on ly  support fo r  this statement o ffe re d  
in evidence at the t r ia l below  was a le tter 
received from  an o f f ic e r  o f  the A laska 
Command at the time o f  the 1965 rcappor- 
tionm ent, indicating that am ong the m ili­
ta ry  stationed in A laska  (h e r? . . i r e  on ly  
111 "res id en ts". T h e re  is no ii. 'ic .T on  in 
the le tte r o f  the accuracy o f  the sour e fo r  
this in fo rm a tion . T h e  o f f ic e r  w arnc i in his 
le tte r “ that this cannot he considered an ab­
so lu te ly  accurate fig u re , as m ilita ry  person ­
nel records do not contain  an en try  show ­
ing what can he ca lled a 'lega l residence’ 
f o r  vo ting  purposes. T h e  record  shows 
on ly  the p lace the person p re fe rs  to consider 
as his perm anent home ."31 W ith ou t in ­
qu iring  to up-date the 1965 fig u re , o r  ob­
ta in ing  o the r in fo rm a tion  on the m ilita ry  
from  any sou rce , the Hoard excluded a ll 
m ilita ry  personnel from  the popu lation 
base. H ence we were fo rced  to conclude 
in ou r O rd e r D eny ing  O b jec tion s to  the 
In te rim  R eappo rtion n en t P lan , fi le d  June 
20, 1972, that

32. In  tho 1070 gcilcriil i-li-i-tiona thru- were 
(132 voii-s mat in pri-cim-lti lomted soh-ly 
on ndlitory lustiilhilions. (Musters’ Ke- 
isirt, Table 0) There nro nu Hvnilnble 
stntisticH hs In wloit proportion uf (hose.
If auy, wore civilians.
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[ i ] n  (lie  absence o f  re liab le  data , llie  
e lim ination  o f  the m ilita ry  from  I he pop­
u lation base as a c lass o f  persons wonltl 
he a den ia l o f  equal p ro tection  o f  the law , 
p rohibited hy the Fou rteen th  Amendment 
lo  the Un ited  S tates C onstitu tion .

In  the sh o rt time ava ilab le  fo r  devising an 
interim  reapportionm en t p lan , a m a jo r ity  
o f  this cou rt decided , l ;a t it was not pos­
sible to com pile su ffic ie n t ly  accurate data 
to p rovide a reasonab le  basis fo r  exclud ing 
any number o f  m ilita ry  from  the popu la ­
tion base.33 Thus we included a ll m ilita ry  
personnel w ith an eye to the fact that ou r 
plan would on ly  app ly  to  this year's elec­
tion, and that a m ore  accurate assessment 
o f  the m ilita ry  vote  can he achieved in the 
process o f  devising  a perm anent decennial 
apportionm ent scheme.**

W e recogn ize that the substantia l m ilita ry  
popu lation present iu the state because o f  
m ilita ry  o rd e rs  and w ithout in tention to 
make A laska the ir home can easily  g ive an 
unbalanced rep resen tation  to a reas abutting 
the ir bases. Itu t we a re  a lso  m ind fu l o f  the 
need fo r a perm anent p lan which achieves a 
leve l o f  accuracy o f  the ir vo ting  p a rtic ipa ­
tion which is c lose r than e ithe r includ ing o r  
exclud ing a ll m ilita ry  as a class. Thus it 
is incumbent uputi us to discuss a lte rn a tive  
plans which may lie ava ilab le  lo  hand le the 
prob lem .3®

The Un ited  S ta tes Sup rem e C ourt in 
Burns v. R ichardson , 384 U .S . 73, 8 6  S .C t. 
1286, 16 I .. ltd . 2d 376  ( l% 6 ) ,  perm itted the 
use o f  a registered vo te r base fo r  H aw a ii, 
know ing that this system  elim inated a much 
higher p ropo rtion  u f m ilita ry  than c iv ilian

33. I lu l  are itinMi-iiliii|; u|iinjiHi of .liiHliee 
lluoelirver III I’Ir iiii v. IIiiiiiiiio iiiI, Opil.
No. 815 < AInaka. .Inly 21. 11172).

31. Thin eourt'H ii|iiii!m i in Kgnii v. Ilnm- 
niunil, lu / irn  n. XI, discusses in grcutrr 
■li'lnll I lie reasons for the ineliiNinn of 
all m ilitary |M'rm>nnrl ill I Ini enurl'a ill- 
trrin i iiina of n-n|i|Mirliiiiiiiii-ut.

35. The alternatives here ilixeiiHxeil are ant
inleialetl la is1 an all iaelusive list, hut
are illustrative of constitutional niriiilii
of trealil.R llie iirohlcln.

persons. F u rth e r, the C ourt indicated its 
app rova l o f  sta le  citizen enum eration  as a 
perm issible |xi(iu latioii base.3*

1 14] A laska has a m aster vo te r reg is­
tra tion  list 37 and the cou rt takes jud ic ia l 
notice that active e f fo r ts  have been made 
lo  reg iste r a ll e lig ib le voters. Upon ade­
quate notice and opportun ity  to reg ister 
be fo re  use o f  such a reg is tra tion  list fo r  
reapportionment purposes, it would appear 
that an apportionment p lan based on cu r­
rent vo te r reg istra tion  would lie perm issib le 
under the federa l constitution . L ikew ise 
p lans based on accurate data o f  state c iti­
zenship o r  state residency cou ld meet the 
standards o f  the federa l equal p rotection 
clause.**

Another prob lem , however, would lie in ­
vo lved  in the use o f  any hut a census popu­
la tion  base. As noted above the A laska 
Constitution specifics th a t : "R eapportion - 
incut sha ll he based upon c iv ilian  popu la­
tion  within each election d istric t as reported 
by the census." (Em phas is added .) Since 
wc have held that the p rovision  is invalid  
in so fa r as it is based on "c iv ilia n  popu la­
tion " , a question is presented as to whether 
the balance u f the p rov is ion  is separab le 
so as to continue to  lie e ffec tive , o r  in the 
a lte rna tive  whether the entire p rov is ion  
shou ld he stricken leaving  some fle x ib ility  
o f  choosing a popu lation base fo r  a new, 
permanent apportionment p lan.

S im ila r problems have frequently arisen 
w ith reference to leg islation . In  D o rc liy  
v. Kansas, 264 U .S . 286, 289 -200 , 44 S .C t. 
323, 324, 68 I,.Ed . 686, 6 89 -690  (1 9 2 4 ), 
Justice Ilrandc is s?t fo rth  the fo llow ing

36. :iH4 U.S. nt 01. 8(1 S.Ct. 1280, 10 l,.Kd,
2<l nl XX).

37. AS 15.07.120.

38. I ll till! I lu rn s  rise ||n> Court noted th a t:
T li* difference tx 'twm i exdusiun of 
nil n iilitiiry unit niilitnry-n-liili-4 ponon- 
ui'l, suit eicliision uf llano! not meet­
ing, |Mi<-1 n Stole's resilience require- 
iiiiaiitm is s difference Ih'Iwren nil tirhl- 
Irnry mol n in iiH liliitiiiin illy  permiiMlhh- 
rlHHsifirnlion.

384 U.S. nl 1)2, Ml S.Ct. m 1207 fn. 21,
III LK4.24 nl 3111, n. 21.
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c rite r ia  f o r  determ in ing the e ffe c t on ihe 
rem ainder o f  a statu te when part is found 
unconstitu tiona l:

A statu te had in part is not necessarily 
void  iu its en tire ty . P rov is ion s w ith in 
the leg is la tive  power may stand i f  sep­
a rab le  from  the had . . . .  Hut a 
p rov is ion , inheren tly  unob jec tionab le , 
cannot he deemed separab le unless it ap ­
pears both that, stand ing a lone , legal 
e ffe c t can he g iven to it and that the leg ­
is la tu re intended the p rov is ion  to  stand, 
iu case others included in the act and 
held bad shou ld fa ll.
In  Champlin R e fin in g  Co. v. C o rp o ra tion  

Comm ’n, 2 86  U .S . 210 , 234, 52 S .C t. 559, 
565. 76 L .E d . 1062, 1078 (1 9 3 2 ) the standard  
was phrased as fo llow s :

The unconstitu tiona lity  o f  a pa rt o f  an 
act docs not necessarily d e fea t o r  a ffe c t 
the va lid ity  o f  its rem ain ing  p rov is ions . 
Un less it is evident that the Leg is la tu re 
would not l.ave  enacted those p rov is ions 
which a rc  w ithin its power, independent­
ly  o f  that which is not, Ihe inva lid  part 
m ay lie dropped i f  what is le ft  is fu lly  
opera tive as a law .
These c r ite r ia  w ou ld appear to app ly 

equa lly  to a sta le  constitu tiona l p rov is ion  
ac to an act u f the leg is la tu re . T o  en fo rce  
the balance o f  the section in question re ­
qu iring  exc lus ive use o f  the census, Ihe 
cou rt shou ld he able to find  that the consti­
tu tiona l p rov is ion  w ou ld have heen enacted 
independently o f  the void  re fe ren ce  to 
"c iv ilian  popu lation".**

39. Springfield (ins A Uleo. Co. v. Spring­
field. 2112 III. 23(1, 120 N.K. 7X) (III. 
1020), i f f 'd  257 U.S. (10, 42 S.Cl. 24, 00 
U.Kit. 131 (11121); New Jcnicy Clin liter, 
A iiii’rli-nn Institute lit Planners v. New 
Jersey State 114. n( Professional Planners,
48 N.J. 581, 227 A.24 313 (N.J.IMI7).

40. In  reaching Ihia iniii-liiuliin we lire 
mindful of tlm great danger tlist statis­
tical Jala from different sourees nut ill- 
mlverlenlly be corrupted or iiiiaisinslriusl 
in the pris'eas of assimilation. We trust 
that llie linn rU uiul the Covernor w ill

The members o f  the Constitu tiona l C on ­
vention must have considered Ihe fact that 
m any m ilita ry  personnel present in A laska 
do not regard  this state as their home and 
do not active ly  participate in its a f fa i rs . 
Y e t the la rge number o f such personnel con ­
centrated in sm all areas o f  Ihe s la te  is capa­
b le o f  d isto rting  the representationa l base. 
A lthough the m inutes o f the C onstitu tiona l 
Convention are silent on the sub ject, it ap ­
pears h igh ly like ly  that this was the reason 
that the convention lim ited the ^ a p p o rt io n ­
ment base to c iv ilian  population.

[1 5 ]  I f  Ihe requirement to use census 
figu res were to he retained a fte r  strik ing  
the p rov is ion  which lim ited the base to 
c iv ilian  imputation, this apparent intent 
m ight he fru s tra ted . O n ly  skeleta l in fo r ­
mation o f  location ami mobility charac­
teristics o f  the m ilita ry  can he extrapo lated  
from  census data. Because the equal p ro ­
tection clause o f  the United S tates C onsti­
tution requ ires m ore specific fac tua l ju s t i­
fication  fo r  e lim inating portions o f  the m ili­
ta ry  from  the popu lation base, we conclude 
that the Hoard and the G ove rn o r shou ld he 
perm itted to use a lternates to the census 
base.** W e  thus hold that the p rovis ions 
o f  that portion  o f  a rtic le  V I ,  section 3, re ­
qu iring  that "reapportionm ent sha ll he based 
upon c iv ilian  popu lation within each elec­
tion d istric t as reported hy the census”  is 
not severab le . W h ile  wc so hold , we re ­
main hope fu l that be fo re  a permanent plan 
is created, the leg isla tu re w ill in itiate p ro ­
cedures to up-date ihe reapportionm ent 
p rov is ions o f  the A laska Constitution hy an 
appropria te  constitutional amendment.*1

also lie mindful o f this isissibility, mol 
w ill liu-liiile in tlm rcaiipiirtlonmeiit pro­
cess the Ntmialirnl cx f "tlm! which is liee- 
essury In ensure thsl so .1 errors w ill not 
occur.

41. Suggested In Wiole v. Nolan, 414 I'.24 
0811, 7(K1-7(H slid by Justice Kitldltnwilz, 
concurring lit 70(1. Counsel for plain­
tiffs  stated in their hriefs (list a resolu­
tion initinting such nn umcndmriit would 
Im enacted nt the 11)72 legislative session, 
hut no sill'll resolution wlis passed,
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I I I .  C O M P O S IT IO N  O K  T i l l - :  A D V I ­
S O R Y  R K A I' I 'O R T IO N M IC N T  H O A R D

1 16J I ‘ la in li f f s  have contended that the 
re-apportionment hoard was not constituted 
as required hy a rtic le  V I ,  section K, o f  the 
A laska Const it id ion, which specifies in 
p a rt : "Appoin tm ents sha ll lie made w ith ­
out regard to po litica l a f f i lia t io n ,"  T h e re  
were no Republican members appointed lo  
die reapporliu im ien l board . S ince we 
have found that the 1971 reapportionm en t 
plan is unconstitu tiona l, the question as to 
the co in |iosilion  o f  the hoard has become 
moot and we th e re fo re  do not reach that 
issue at this time.4*

1 17, IB ] W e  a lso  note that the parties 
stipulated that llie  G ove rn o r in c rea ting  the 
reapporlio iim eitt plan was nut acting from  
politica l considerations and that he did per- 
frim i his function in good fa ith . T h us i f 
there was e r ro r  in the com position o f  the 
hoard such e r ro r  was rendered harm less, as 
the obvious |mr|Hise o f  the constitu tiona l 
provision was to p revent the appoin tm ent o f

42. ('/. I   v. 487 I Mill 47, 53 (Aina-
loi 11171). In I lull earn- we atati-d the 
gi-iii-nil |irii|Misi I inn Hint “ we will refrain 
frum ileeitliiig i|iii-Htiolls where the fnelH 
him* rendered (he legal inrun-a moot" ex- 
ri-lil “ where (In- liu ille r is one tif grave 
laddie i-iiiM-rn mid iH n -e iirria l tint Ih 
i-H|inlili! nf i-viiding review . . "
We do lint feel I lint llie iaaiiu |irenvillly lie- 
fine im evilliiM Ihe niiiiii- i-lunivi-iii-mh wliieli 
wuuld rei|iiire mir judgment nt thin lilac. 
A|i|>iiiiiliii<-iilH In the Advixory lten|i|Kir- 
I ii in in i-ii ( Itimrd are nmile nmiiy monlliH 
liefore il filia l |duii in |iriiiiiiilg iilcd liy till*
4iovt-rnur, and inlereHleil |i li r lii-n have 
(Unpin time to ii|i|h-iiI from the moment 
the ii|i|H>inlini-111h nn- ninth*.

43. The ih-fendmilH qiiile |irn|n-rly iio iiit
out I liiil the ri-ii|i|Hirliiiiiiiient honrd wnn
enlivened nil Mill* 2(1. 1871. iilld Hint
i l  ftilidiicled widely inililit-ised hi-oringn
throiiglioiit Ihe nlnte during the Hummer 
of 1071. lienee llie doctrine of lllehen 
might well further bur iiiieNtionliig the
1-iiiiiinmiliiiii of the iHmrd lifte r awaiting 
llo- outcome of itn work involving llie
<-> |M-iiilit uri* of miiIih t mi I i nl liilldn nod the
ilex nl ion of miieli time mid effort. There 
wnn niniill* o|i|Hirliinily to tiring o miit 
long hrfnie llo- iniiildctiini of the Ikinrd'H 
fiiui'limin. Mi'Crta-kliu v. Fowler, 285 F.

a hoard whose e ffo rts  m ight result in a 
po litica lly  motivated reapportionment plan.

(19) Under our decision it  w ill lie nec­
essary lo re fe r this m atter lo a reapportion- 
m eiit hoard fo r form ulation o f a permanent 
plan. Thus, although it is not necessary fo r 
us to rule at this time on the question o f 
whether the 1971 reapportionment hoard 
was va lid ly  constituted, it  is incumbent upon 
us to set fo rth  some crite ria  which wc de­
term ine applicable in deeding whether a 
hoard Ins  been appointed "w ith o u t regard 
to political a ff ilia t io n ” , so as to w ithstand 
challenge.4* A t Ihe outset, wc recognize 
that this phrase is not the equivalent o f  re­
q u iring  a "b i-partisan" hoard.44 Neverthe­
less, in review ing the va lid ity  o f the ap­
pointment, some (although not necessarily 
a ll)  o f the fo llow ing considerations would 
appear lo he germane: The po litica l a f f i l ia ­
tion  o f members o f the hoard; the nature o f 
the ir activ ities in partisan politics, particu ­
la rly  i f  from  one political party on ly ; and 
tl.e expertise and g r- .r r * ' qualifications 
which members bring to the lioard.

Kupp. 41. 45 (E.lt.W iii.llklH ) (alternate 
holding). Accord, Gcratcn v. United 
Sintra, 304 F.2d 850. 852, 170 Ct.CI. 033 
( liHMl); Ni-Iuon v. Lord, 4 Alaaka 174, 
182-83 (1010).

44. A t the Alaaka Coiialilullonat Conven­
tion, in the diaruoalun of the original draft 
of aectlon 8 which uiied llie word "non- 
lia r.'inn " the following explanation w»«
g>cen:

IJK Iil.E N TH A I.: The word wna chos­
en deliberately. Now an alternative 
ami |>erliatia the one that the delegate 
Iiiim in mind would tie "chosen from 
eiieli of the iimjor pnrtiea." 7'bat of- 
tc rn a lire  tear epcci/icatig re jected  be- 
canal- ( tin: committee) felt It  placed 
cmpliiiHin upon political ronnhlcratluna 
Oil thin hoard which an hna liccn jxolnt- 
eii out, Et in hoped (u keep na objective
hh iHitwihlc. Now It la true and the
Committee realized that "nonpar(i*an" 
daren't mean that you cannot belong
lo  a iw li lira t  jmrlp . (On)
Ihe contrary tu iihc llie |H>litIcal lan­
guage, wuuld i-uiplmaize ixililica, and it 
ie the ii A a/e |j ui jinee «/ tbie a rtic le  to 
d r  itiijiAu.ll.-l- p id ilir i. (Kmphnala ad­
ded.)

Coiiveiilloii Miiiuti-a, p. 1058.
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IV . C R E A T IN G  S IN G I .E -M E M B E R  
D IS T R IC T S  E R O M  M U L T I-M E M ­
B E R  D IS T R IC T S  

The  A laska Constitution spec ific a lly  au ­
thorizes Ihe G ove rn o r to red istric t “ by 
chang ing the size and area o f  election d is ­
tric ts . . " 41 sub ject to certa in  re ­
stric tions set fo rth  in the constitu tion , f t  
is thus c lea r that the G ove rn o r is a u th o r­
ized to rcd istric t hy changing boundaries 
and areas. T he  creation  o f  sing lc-m cmber 
d istric ts from  m ulti-incmhcr d istric ts wou ld 
appear to lie a concom itant power tinder 
the au thoriza tion  to red istric t. F u r th e r ­
m ore , this au thority  is inherent in the gen­
e ra l power to  reapportion  the leg is la tu re . 
R ed istric ting  is inseparab le from  reappor- 
tiomncnt and the G ove rn o r shou ld  he able 
to zu tlio rize  any constitu tiona l device to 
accomplish the task. The O regon  Suprem e 
C ourt in its recent review  u f  that s ta le ’s 
rcapportiom iiciit set fo rth  the applicab le 
p rincip les as fo llow s :

Apportionment is accomplished by chang ­
ing leg is la tive d istrict lines and an in ­
teg ra l part o f  apportionm ent is m aking 
a choice between fix in g  leg is la tive d is ­
tric t lines a long a sing le-member d istric t 
p lan o r  a multi-m ember d istric t p lan . 
T h is  is a  decision that the leg is la tu re 
wou ld have had to  make i f  it had done 
the reapportion ing , f t  must he made hy 
the Sec re ta ry  o f  S ta te  o r  whatever body 
makes Ihe apportionm ent.4*

[2 0 ]  W h e re  the method o r  m otive o f  
d istric ting  ra the r than the m athematica l 
precision o f  the apportionm ent is being 
challenged, the Supreme C ou rt o f  the U n it ­
ed States has consistently requ ired  that ihe 
cha llenger bear the burden o f  p rov ing  un- 
constitiitiona lity .47 The p la in t i f fs  lic low  
fa iled  to meet this burden o f  p ro o f and wc 
hold that the creation o f  sing le-m ember

45. Alaaka Ctniol. art. V I, |  (J.

46. llovet v. My era, 480 l\2d  (184, (180 
(O r. 1071).

47. K .  !/., Whitcomb v. Clmvla, 403 U.S.
124, 144. 01 S.Cl. 1858, 20 l,.Ed.2d 3(13,
370 (1071). V f. Kilgiirliii v. l l i l l ,  3841

d istric ts fron t m u lli-n iem her d istric ts was 
w ith in  the powers ava ilab le  to the G o v e r­
n o r.

V . D E S IG N A T IO N  O F  S E A T S  W IT H ­
IN  M U L T I-M E M B E R  D IS T R IC T S

The 1971 p lan p rovided that each seat 
w ith in  the multi-m em ber d istric ts o f  A n ­
chorage and Fa irb anks shou ld  he desig ­
nated a lphabetica lly , and that each candi­
date fo r  o f f ic e  w ith in that d istric t shou ld 
indicate at the time o f  filin g  the p a rticu la r 
le tte red  seat fo r  which he seeks e lection. 
T h e  p la in t i f fs  challenged the au th o rity  o f  
the G ove rn o r to designate seats w ithin 
m u lti-m em ber d istricts.

[2 1 ]  T h e  G ove rn o r ’s genera l power to 
reapportion  includes the right to u tilize  (he 
too l o f  designated scats. T h e  reasoning 
set fo r th  in l lo v e t  v. M yers,4* gives sup­
po rt to this position. An identical p rob lem  
a rose  in the case o f  Moss v. B u rkh a rt ,4* 
wherein the cou rt iu red istric ting  the O k la ­
homa leg is la tu re  au thorized  designated 
scats. I f  a cou rt has such power under 
its g enera l au th o rity  to reapportion , a G ov ­
e rn o r au thorized  spec ifica lly  hy a state con­
stitu tion  to reapportion  shou ld  he held to 
have s im ila r power.

V I .  T E R M IN A T IN G  L E G IS L A T O R S ’ 
T E R M S

[2 2 ,2 3 ]  T he  1971 R capporlionm cn t 
i ’ lan  p rovided fo r  term ination  o f  a ll S ena­
to rs' term s, w ith the exception o f  two Sen ­
a to rs  whose d istric ts were not a ltered . U n ­
der the 1971 plan the a reas to he represent­
ed hy the rem ain ing  Sena to rs were 
changed, and p a rticu la r ly  the Anchorage 
sen a to ria l d istric ts had d rastic  changes in 
tha t the Sena to rs  no longer were to run at 
la rg e . A need to  truncate the term s o f  in ­
cumbents may arise  when rcapportiom iiciit

U.S. 120, 121, 87 S.Cl. 820, 17 I*.Ed.
2d 771, 774 (1007).

46. 480 I'.2d 084. OHO (Of.1071).

49. 220 F.Suiqi. 140, 158 (W.D.Okl.llMS), 
nff'd auh nom., Williama v. Moaa, 378 
U.K. 658, 84 S.Ct. 1IH>7, 12 l,.Kd.2d 
1020 (1004).

S0J P.Zd-55Vt
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resu lts in a permanent change in d istrict 
lines which either excludes substantia l 
m unhrrs u f constituents p rev iou s ly  re p re ­
sented hy the incumbent o r  includes num er­
ous other vo te rs who did not have a voice 
hi the selection o f  that incumbent. T he  
d isc re tiona ry  au thority  to requ ire  m id-term  
elections when necessary is w e ll estab lish ­
ed.0*  W e accord ing ly  hold  that the G o v ­
e rn o r had the power to te rm inate Senate 
term s as incidenta l to Ids genera l reappor- 
(ionnient powers.01

V I I .  G O V E R N O R 'S  A U T H O R IT Y  T O  
R E A P P O R T IO N

124J T h e  G ove rno r's au th o rity  to  re ­
apportion the Senate was a lso cha llenged hy 
the p la in t if fs  lic low . In W ade  v. N o lan  
this question was discussed iu deta il, and 
we concluded that under the A laska  C on ­
stitution the G ove rn o r with the assistance 
o f the reapportionm ent hoard had the im ­
plied power to reapportion  the Senate on 
an in terim  basis.02 S ince there has been 
mi amendment to the constitu tion , o u r d e ­
cision on that point re .lam s una ltered ,

P la in t i f fs  below indicated that the leg is­
la tu re  was p repared to in itiate a con stitu ­
tional amendment perta in ing  tu reappor- 
tionmcnt. S ince the constitu tion docs not 
spec ifica lly  p rov ide fo r  Senate reappo rtion - 
mcnt and im perm issib ly lim its the reappor- 
tionm eiil has - to  c iv ilian  popu lation , wc

50. Maun v. Davis, 238 KKupp. -158 (E li.  
Vn.lIKH), Hff’d, 370 U.S. U04, 85 S.Ct,
713. 13 IJCil.lM 01)8 (1005); Mosa v. 
Ilurldmrt, 220 K8 ii|i|i. 140. 157 (W.!>.
Old.1003), iif f 'il auli num., Witllania v. 
Mf.ua, 378 U.S. 558, 84 S.Ct. 118)7. 12 
LEiI.'J.I 1020 (1IKI4); Sima v, Amos,
330 KKU|I|I. 024, 040 (M.D.Alu 1072) ; 
Butcher v. Bloom, 420 Pn. 305. 210 A.2.1 
457, 450 (1000).

51. In Ilia Interim |tlnii i.r.Mimlx.ilt-.l hy lliia 
rourl, Senate tenna of ineiinihent Ken- 
■ lorn were not teriniiiiileil. The iotcrini 
titan iliil lint i-ontnin the drnatle reu|>- 
uorlionmenl uf the Aneliuriiffe Senalorisl
il.alrietH. We felt that it wan prefer- 
nhli* not tu ahurlen the Icnua uf Seiiatora, 
pnrlieuhirly iih lliia miiy liecuiiie u neces- 
any ii|mn the formulation uf a iH-riuaueilt 
plan. The mlilitiuiia ur suhslitutioua uf

strong ly  u rge  that an appropriate am end­
ment to the constitution lie prepared and 
presented to the electorate.

The decision o f  the supe rio r court is a f ­
firm ed iu part and reversed in part in ac­
cordance with the provisions o f  this op in ­
ion . T h e  ease is remanded to  the superior 
cou rt fo r  the purpose o f  re fe r r in g  the m at­
te r o f  a permanent reapportionment plan 
lo  the G ove rn o r with the assistance o f  an 
adv iso ry  hoard to be appointed hy him in 
accordance with the p rovis ions o f  the A las-
ka Constitution .

A P P E N D IX  I
1. Decision and O rd e r o f  M ay 26, 1972.
2. Re fe rence to M asters, M ay 26, 1972.
3. M asters ’ Report.
4. O rd e r Estab lish ing an In te rim  Reap-

IK jrtionmcnt P lan .
5. O rd e r D enying  Ob jections to In te rim

Rcapporlionm cnt P lan .

D E C fS IO N  A N D  O R D E R
Th is m atte r was heard hy the cou rt cm 

M ay 24, 1972, upon petition fo r  review  and 
cross-petition  fo r  review . The  court rec­
ognizes Ihe extreme d iffic u lty  o f  the task 
con fron ted  by the G ove rn o r and the Re- 
apportiom ncnt B oard  in reapportioning the

(eogrniihii-al areaa uuder the interim |itan 
have not no materially changed the |w|>u- 
Intion hnue which elected each of Ihe Sen­
ators aa tu prevent him from adequately 
repreaenting Ida dealgnated diatrlet. 
Then! ia ample nulhurlly for |iertnlttiug 
Sciixtura tu aerve out their term* u n d e r  

on interim plan  even when the boun- 
dariea of tlie ir diatriela have been chang­
ed. Mann v. Davla, 238 K.Supp. 458 
(E.D.Va.1004). tiff'd, 37D U.S. W>4, 85
S.Cl. 713, 13 I »Ed.2d (tfW (1903); Moaa 
v. Ilurldmrt. 220 K.Supp. 141), 158 (W .l) . 
Okl.llH13), a ff’d auh num., Williuma v. 
Mnaa. 378 U.S. 558, 84 S.Ct. 11817, 12 1,. 
Ed.2d 102(1 (1004); Sima v. Anine, 338 
KSii|i|i. 1124, 040 (M.l>.AIu.l972);
Butcher v. Bloom, 420 I ’a. 305, 210 A.2.1 
•157, 450 O1H01).

52. 414 I '.2d 080. 71X1 (Alaaka 1000;
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S ta te  o f  A la ska  because o f  its d iffe r in g  
c lim ates, topography, ethnic composition, 
socio-econom ic interests and d istribution o f 
its re la tive ly  sparce population. H ow ever, 
under the mandate o f  various decisions o f  
the Un ited  S tates Suprem e C ourt, wc make 
the fo llow in g  determ inations and o rd e r :

1. The reapportionment plan proposed 
hy the G ove rn o r o f  A laska in his P roc lam a ­
tion  o f  Reapportionm ent and Red istric ting  
o f  December 30, 1971, is unconstitutional 
in that its o v e ra ll reapportionm ent o f  the 
Senate and H ouse o f  Representatives re ­
su lts in proposed election d istricts that do 
not con ta in  as nea rly  equal population p ro ­
po rtions as is practicable. Reyno lds v. 
S im s, 377 U .S . 533, 84 S .C t. 1362, 12 L E d . 
2d  506 (1 9 6 4 ) ;  W ade v. N olan , 414 P .2d 
689  (A la sk a  1966). U nd e r the Equal P ro ­
tection and Suprem acy C lause o f  the C on ­
stitution  o f  the United S la tes o f  America, 
the constitu tiona l righ t to vote o f  every 
citizen o f  A laska  is protected against im ­
perm issib le d ilu tions and impairments f low ­
ing from  malapportionm ent o f  e ither the 
House o f  Representatives o r  the Senate. 
In  o rd e r to  e ffec tua te  this constitu tiona lly  
protected righ t lo  vote, wc are obliged to 
dec lare the reapportionm ent p lan o f  D e­
cember 30, IC 7 I, inva lid  under the Equal 
P ro tec tion  C lause o f  (he Fourteen th  
Amendment to the United States Constitu ­
tion.

2. T o  insure compliance with the Equal 
P ro tection  C lause in regard  to  ihe fo r th ­
com ing 1972 p rim a ry  and genera l elections 
fo r  the S ta te L eg is la tu re  this cou rt must 
fo rm u la te  an in terim  reapportionm ent and 
red is tric ting  p lan. Scott v. G ennano, 381 
U .S . 407 , 85 S .C t. 1525, 14 I_Ed .2d  477 
( 1 9 6 5 ) ;  M a ry land  Comm, fo r  F a ir  R ep re ­
sentation v. Taw es, 377 U .S . 656, 675-676 , 
81 S .C t. 1429, 12 L E d .2 d  595, 607 (1 9 6 4 ). 
The Lieutenant G ove rno r is tu conduct the 
1972 p rim ary  and genera l elections fo r  the 
State L eg is la tu re  pursuant to the interim  
rcapportiom nent and redistric ting  p lan 
which this cou rt w ill adopt.

3. In  o rd e r  to fashion an interim  plan 
this cou rt w ill appoint mu- o r  m ore masters 
to  assist it.

4. Upon receipt o f  the repo rt o f  the 
m aste r o r  m asters, this cou rt w ill consider 
the m anner in which the H ouse and S en ­
ate d istric ts sha ll he reapportioned . T h is  
cou rt w ill then proceed lo  adopt an interim  
plan o f  reapportionm ent which, as nearly  
as practicab le , considering  the a llotted 
tim e, re fle c ts  the standards which have 
heen made binding upon the states hy the 
Un ited  S ta tes Suprem e C ou rt. E ly  v. 
K la h r , 403 U .S . 108, 91 S .C t. 1803, 29 
L .E d .2d  352 ( 1 9 7 1 ) ;  Reyno lds v. Sims, 377 
U .S . 533, 586, 84 S .C t. 1362, 12 l..E d .2d  506, 
541 (1 9 6 4 ).

5. In  the event this cou rt determ ines 
that the exigencies o f  the situation p re ­
c lude the fash ion ing  o f  an in terim  constitu ­
tiona l reapportionm ent p lan hy June 15, 
1972, this cou rt w ill en te r a fu rth e r o rde r 
spec ify ing  the p lan under which the L ieu ­
tenant G ove rn o r sh a ll conduct the 1972 
p rim a ry  and gene .* ! elections fo r  the S ta le  
L eg is la tu re , together with the dates that 
such e lections w ill lie held. C onne r v. 
Johnson , 402 U .S . 690, 91 S .C t. 1760, 29  
L .E d .2d  268 (1 9 7 1 ).

6. A  fu ll op in ion discussing and dete r­
m in ing  the issues which were raised in the 
petition  and cross-petition  w ill he filed  in 
due course.

D ated  at Juneau , A laska , this 26 lh  day 
o f  M ay , 1972.

Georg. F . Bciiey

C h ie f Justice 
Jay  A . Rab inow itz 
Associate Justice 
R oger G. C onnor
Associate Justice 
R obe rt C. E rw in
Associate Justice 
Robert Hoochevcr
Associate Justice
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Action  was b rough t cha lleng ing  v a lid i­
ty o f  p lan  fo r  reappo rtionm en t o f  the 
A la sk a  leg is la tu re . T he  S u p e rio r C ou rt, 
T h ird  Ju d ic ia l D is t ric t , A nchorage D is tric t , 
Jam es K . S ing le ton , J ., d ism issed and ap ­
peal was taken . T h e  Sup rem e C ou rt, 
U oochevc r, J ., he ld  that use o f  1970 census 
da ta  as hnsis fo r  reapportionm en t p lan 
adopted in 1973 was not u n reasonab le ; 
that fo rm u la  used to  exc lude tran sie id  m i l­
ita ry  pe rsonne l from  data base d id not d is ­
c r im ina te  aga inst m ilita ry  p e rson n e l; that 
S ta te  fa iled  to dem onstra te  that ind iv idua l 
va riances from  the mean in ce rta in  d is ­
tric ts  w ere based on leg itim ate con sid e ra ­
tions inc ident to  Ihe im p lem entation  o f  a 
ra t io n a l state p o lic y ; that d iv is ion  o f  
G re a te r  A ncho rage  a rea  in to s ix  e lection 
d is tric ts  was not im p ro p e r ; and that it was 
w ith in  g o v e rn o r's  d isc re tion a ry  au th o rity  
to requ ire  m id -te rm  e lections in G rea te r 
A n cho rag e  a rea  fo llow in g  adop tion  o f  the 
p lan , F itz g e ra ld , J ., concu rred  in pa rt, d is ­
sented in p a rt and filed  op in ion .

A ff i rm e d  in pa rt and reve rsed  in part.
E rw in , J ., d issented and filed  op in ion .

1. S ta t i i  <3=27(3)

S up rem e C ou rt docs not have con stitu ­
tiona l a u th o rity  to decide what is p re fe ra ­
ble between a lte rn a tiv e  ra tion a l p lans fo r  
leg is la tive  reapportionm en t. C onst, a r l .  6, 
§ § 3 , H, I I .

2. States €=27(2)

C on s titu tion a l au th o rity  to reapportion  
the leg is la tu re  resides in the execu tive , not 
the cou rts . C onst, a r t . 6 , §§ 3, 8, 11.
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3. Stales 0=27(10)
Sup rem e C ou rt v iew s a leg is la tiv e  n r- 

appo rtionm en t p lan p rom u lg a ted  under the 
con stitu tion a l a u th o rity  o f  the g o v e rn o r  iu 
the same lig h t as it w ou ld  a regu la t ion  
adopted u nd e r a d e leg a tion  o f  a u th o rity  
f rom  the leg is la tu re  to  an  adm in is tra tiv e  
agency to  fo rm u la te  p o licy  and  p rom u lg a te  
regu la tion s , ' ju s t . a r t . C, §§ 3, 8 , 11.
4. A4mt dC „tlva  Law an* Procedure €=760

S u r  ne C ou rt has au th o rity  to  rev iew  
consti) . r , la l i t y  o f  adm in is tra tiv e  ac tion  
hut .y  iir t  substitu te its judgm en t as to 
ti.e  sagac ity  o f  a re g u la t io n  fo r  that o f  the 
adm in is tra tive  a g en cy ; w isdom  o f  a g iven  
regu la t ion  is not a sub ject f o r  rev iew .
5. Stefee €=27(10)

O n  appea l from  d ism issa l o f  action  
ch a lleng ing  v a lid ity  o f  leg is la tive  rcappo r- 
tioum ent p lan , S up rem e C ou rt would con ­
s ide r m a ile r  de n ovo  upon- reco rd  d e ve l­
oped in the su p e rio r cou rt . C onst, a r l .  6 , 
§ § 3 , 8, I I .
6. State* €=27(3)

G o v e rn o r  m ay se lect from  am ong  d i f ­
fe ren t a v a ila b le  s ta tis t ic a l com p ila tion s iu 
p rep a rin g  a le g is la tiv e  ^ -apportionm ent 
p lan . C onst, a r l .  6 , § 3.
7. S i l l * *  €=27(10)

Sup rem e C ou rt's  rev iew  o f  g o v e rn o r's  
use o f  1970 census data f o r  purposes o f  
adop ting  leg is la tiv e  reap |>ortioiim ent p lan 
in 1973 was restric ted  to  dete rm in ing  
w hethe r g o v e rn o r's  a u th o rity  to choose 
census data  as popu la tion  base was e x e r ­
cised ill a ra t io n a l as opposed to  an a rb i­
t ra r y  m anner. C ons t, a rt . 6 , §§ 3, 8 , I I .
8. S U I«* €=27(5)

G ove rn o r 's  use o f  1970 census data fo r  
purposes o f  adop ting  leg is la tive  re app o r­
tionm ent (dan iu 1973 was not im p rope r, 
desp ite con ten tion  that the re  w ere m ore  ac ­
cu ra te  and cu rren t data a va ilab le . C onst, 
a r t . 6 , § 3.
9. S te te i €=27(5)

E lim in a tio n  o f  p o rt ion  o f  m ilita ry  p e r­
sonne l w ith in  the state from  popu la tion  
base fo r  ptirfio.se o f  leg is la tiv e  re app o rt io n ­
ment p lan  d id  not con stitu te  an unconstitu -
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lto n a l em p loy iru n t c la ss ific a tion  on theo ry  
that c iv i lia n  tran s ien ts  w ere not treated 
equa lly , as c iv i lia n  tran sien ts were not p re s ­
ent in s i |;iiific an t num bers at lim e  census 
data w ere ob ta in ed , c iv ilia n  transien ts were 
not inc luded  in census popu la tion  though 
m ilita ry  w ere  so included and special natu re 
o f  m ilita ry  tran s ien ts  created  reasonab le  
basis to d istingu ish  between m ilita ry  and 
c iv i lia n  tran s ien ts . U .S .C .A .C on s t. Amend.
I I .

10. S l i la i  <3=27(5)
F o rm u la  fo r  exc lu s ion  o f  transien t 

m ilita ry  p e rsonne l from  popu la tion  base 
used fo r  le g is la tiv e  reapportionm en t p u r­
poses w hereby statew ide ra t io  o f  those reg ­
istered  to vo le  in N ovem ber 1970 e lection 
and num ber counted  in A p ri l 1970 census 
was app lied  to  those reg is te red  to  vote in 
loca tions popu la ted  exc lu s ive ly  by the m ili­
ta ry  and th e ir dependents to dete rm ine 
nourcsid ency fa c to r  did not d isc rim inate 
aga inst the m ilita ry  as c lass o r  im p rope rly  
exc lude m ilita ry  pe rsonne l based on  the na ­
tu re  o f  th e ir em p loym ent. U .S .C .A .C on s t. 
Am end . I I.
11. Slates <3=27(5)

In  absence o f  show ing that m anner o f  
re app o rtion ing  state leg is la tu re  is im p rop ­
e r ly  m otivated  o r  has an im perm issib le e f ­
fect, d ev ia tion s between leg is la tive  d istric ts 
o f  up lo  1 0%  req u ire  no show ing  o f  ju s t i ­
f ic a t io n ; h ow eve r, state has burden o f  
show ing  that d ev ia tion s in excess o f  10%  
a re  based on  leg itim ate  con sid e ra tions inci­
dent to the e ffe c tu a t io n  o f  a ra tion a l state 
po licy . U .S .C .A .C on s t . Amend. 14.
12. C o m tltu llo n il Law  <S=>225(I)

S ta la i <3=27(5)
S ta te  au th o rit ie s  fa iled  to  dem onstra te  

that in d iv idu a l va riances from  the mean in 
ce rta in  leg is la tive  d is tric ts  which were 
m a lapportioucd  iu excess o f  a 10%  m ax i­
mum com para tive  va riance  w ere based on 
leg itim ate con sid e ra tions incident to  the 
im p lem entation  o f  a ra tion a l state policy 
and, th e re fo re , such va riance  denied re s i­
dents o f  underrep resen ted  d istric ts equal 
p ro tection . U .S .C .A .C on s t. Am end . 14.

13. States <3=27(5)
U nde rrep re sen ta tion  o f  ce rta in  le g is la ­

tive d is tric ts  created  hy leg is la tive  reappor- 
tio iim cnt p lan cou ld  not he ju s t i f ie d  on 
theo ry  that va riance  was caused by desire  
to p rese rve  boundaries o f  re g ion a l c o rp o ra ­
tions estab lished under the A la ska  N ative  
C la im s Settlem ent Act and to estab lish  
homogeneous g rou p in g s o f  native peop les 
w here none o f  the d is tric ts  had the bound­
a rie s  o f  a native c o rp o ra tio n  and m akeup 
o f  p opu la tion  to  the n o rth  and east o f  o:.^ 
a rea  a lleged to  have unique na tive  com po­
sition  did lint v a ry  s ig n ific a n t ly  from  that 
o f  a d jo in in g  v i lla g e s  w ith in  the d istric t. 
A la ska  N ative  C la im s Settlem en t A ct, §§ 2 
et scq., .1 (h ), 7 , 4.1 U .S .C .A . §§ 1601 et seq., 
1 6 0 2 (b ), 1606.

M. Slates $=27(7)
P a tte rn s  o f  housing , income le ve ls  and 

m ino rity  residency w ith in  G re a te r A n c h o r ­
age llo ro u g h  la rk ed  necessary s ign ifican ce  
to  ju s t i fy  u nd e rrep resen ta tion  o f  th ree leg ­
is la tive  d is tric ts  in the R o rough  by 5.9, 6 .5 
and 8 .6% .

15. S ta te i <3=27(7)
U nde rrep re sen ta tion  o f  Juneau  leg is la ­

tive d istric t hy 14% , o v c rrep re sen ta tion  o f  
W ra n g e ll-P e te rsh u rg  d is tric t by 9 .1 %  and 
ove rrc p re scn la tio n  o f  A leu tian  C ha in  d is ­
tric t hy 6 .5% , which d isp a rit ie s  w ou ld  re ­
su lt from  adop tion  o f  leg is la tive  reapp o r- 
tionnicnt p lan , w ere ju s t i f ie d  hy va lid  h is­
to ric a l and geog raph ic  con side ra tions .

16. S ta t it  <8=27(7)

C onstitu tion a l requ irem en t that leg is la ­
tive d is tric ts  he fo rm ed  from  con tiguous, 
compact, and re la t iv e ly  in teg ra ted  soc ioeco ­
nom ic a reas does not o roh ih it sm a lle r  d is ­
tric ts w ith in  such a reas . Const, a r t . 6, § 6.

17. S la te i <3=27(7)

D iv is ion  o f  ( irc a tc r  A nchorage area 
in to six e lection  d is tric ts  was not im p rope r, 
despite con ten tion  that a rea  constitu ted  a 
sing le in teg ra ted  socioeconom ic a re a  which 
shou ld not have been fragm ented . Const, 
a r t . 6 , § 6.

G R O H  v
( ‘ III* iih. Aliinka

IB. Stales C=>27<3)
W h e re  leg is la tive  reapportionm en t 

p lan  su b stan tia lly  a lte red  sen a to r ia l d is ­
t ric ts  in ( i r c a tc r  A n cho rage  a rea  so  that 
d is tric ts  from  which fo u r  "h o ld -o v e r"  sen­
a to rs  had heen elected no long e r existed 
a ild  new d is tric ts  had vastly  changed 
boundaries , il w as w ith in  g o v e rn o r ’s d is ­
c re t io n a ry  a u th o rity  to  requ ire  m id-term  
e lec tions , thus tru nca ting  te rm s o f  fo u r  in ­
cumbents.

Kenneth  P . Fgg o rs , C l i f f o r d  J. ( i r o h , 
G ro h , I le n k e rt & W a l le r ,  A ncho rage , fo r  
appe llan ts .

Jam es N . Reeves, A sst. A tty . Gen ., A n ­
cho rage , N o rm an  C. G orsttch , A tty . Gen., 
Juneau , f o r  appe llees.

Hen T . D c lah ay , H orough  A tty ., S o ld o t- 
na , as am icus cu ria e  fo r  K en a i Pen insu la  
llo ro u g h .

He fo re  H A I1 IN O W IT Z , C h ie f Justice , 
and C O N N O R . I s R W IN , B O O C I IK V K R  
and F IT Z G I iK A L D , Justices.

O P IN IO N
I IO O C 1 1 E V K R , Justice .
F o r  the th ird  tim e, we a re  con fron ted  

w ith a cha llenge to  the rcappo rlionm cn t o f  
the A laska  le g is la tu re .1 In  lig a n  v. H am ­
m ond , we held  that the 1971 reapportion - 
m cnt o f  the A la ska  leg is la tu re , which was 
p rom u lga ted  pu rsuan t lo  the mandate o f  
A r t . V I o f  the A la ska  C onstitu tion , was 
u ncon stitu tion a l u nde r the equa l p rotection  
and sup rem acy c lauses o f  the Un ited  
S ta tes C ons titu tion . D ue to the imm inence 
o f  the 1972 e lec tions wc adopted an in terim  
p lan  o f  rc app o rlionm cn t fo r  the 1972 leg is­
la tiv e  e lec tions . T h e  case was th e re a fte r 
rem anded to  Ihe su p e rio r c ou rt which on 
Ja n u a ry  I I ,  1971 issued an o rd e r , pursuant 
to  o u r m andate , requesting  the g o ve rn o r o f

I H rr  l-'ienn v. I Inliimoilil, 502 !'.2il H50
I Alim It ii 1072) unit Wtnle v. Nolan. I l l  l ’.2d
I M l (A laaka IIMHI).
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the S ta le  o f  A la ska , w ith the assistance o f  
an  ad v iso ry  hoard  appoin ted  by h im , to  de ­
ve lop  a perm anent reappo rtionm en t p lan 
fo r  the A la ska  leg is la tu re . T h e  g o v e rn o r 
appoin ted an ad v iso ry  h oa rd  which , a f t e r  
conducting  num erous pub lic h ea rin gs , sub ­
m itted a repo rt and p roposed  p lan  o f  
^ app o rt ionm en t*  which was adopted by 
the g o v e rn o r on D ecem ber I I ,  1971.

Su it was commenced in the su p e rio r 
cou rt ch a lleng ing  the v a lid ity  o f  the p lan . 
A fte r  t r ia l o f  the case, Judge S ing le ton  
en tered  a judgm ent on M ay  14, 1974 d is ­
m issing the action  on the m erits . A ppe l­
lants ra ise  the fo llow in g  issues on  ap p ea l:

1. P opu la tion  va riance  between d istric ts  
was excessive .

2. T h e  d iv is ion  o f  the G re a te r A n ch o r­
age a rea  in to s ix  d is tric ts  v io la ted  
the A la ska  con stitu tion a l requ irem en t 
that d is tric ts  lie fo rm ed  o f  con tig ­
uous and compact te rr ito r ie s  con ta in ­
ing as n ea rly  as p rac ticab le  a r e la ­
t ive ly  in teg ra ted  socio-econom ic a^ea.

1 . T h e re  was no need to trunca te  the 
te rm s o f  fo u r  sena to rs , and le t in itia­
t ion  o f  th e ir  te rm s constitu ted a de ­
n ia l u f equa l p ro tec tion .

4. T h e  use o f  a fo rm u la  estab lish ing  
the num ber o f  m ilita ry  pe rsonne l to 
he inc luded in the p opu la tion  base v i­
o la te s the due p rocess and equal p ro ­
tection c lauses o f  the Un ited  S ta tes 
and A la ska  constitu tions.

5. F a ilu re  to  base the p lan  on the latest 
popu la tion  data resu lted  iu m a lapp o r­
tionm ent.

Because o f  the imm inence o f  the 1974 
e lections , we expedited b rie fin g  and heard  
argum en ts on June 4, 1974. O n  June 6, we 
entered an o rd e r  ap p rov ing  a ll aspects o f  
the p lan except the com position  o f  speci­
fied house and senate d is tric ts , which we 
found  exceeded perm iss ib le  con stitu tiona l

2. The rr|« irt wmx iiiiniiiliiniiMly approved hy
Ihe five-member Ik iiid I, with the e ire litlo ii uf
the ilixtrirtiiiK «f the Anchuntxe nrrii, til
which portion o f the report two inrmhcrx ilia-

<
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lim its regarding population variances w ith ­
out adequate jus tifica tion .'1

T he  case was remanded to  enable the 
g ove rn o r o f  the S ta te o f  A laska , i f  he de ­
sired , to resubm it the p lan to  the A dv iso ry  
Keapporlion iiien l Hoard fo r  the purpose o f 
rev ising  it and b ring ing  the d istric ts speci­
fied w ith in constitu tiona l standards.4 W e 
stated in one o rd e r that a fu ll opinion 
would fo llow .

I
S T A N D A R D  O F  R E V IE W

Resides dete rm in ing  whether the rcap- 
porlionn ie iit p lan  meets constitu tiona l r e ­
quirements, we must settle upon an app ro ­
p ria te  standard  o f  rev iew  applicab le in 
A laska reapportionm ent cases. A rtic le  V I 
o f  the A la ska  C onstitu tion  p rov ides fo r  re- 
apportionm ent o f  the H ouse  o f  Rep resenta­
tives by the g o v e rn o r a ft e r  each decennial 
census. A lthough  uu com parab le p rovision  
gove rn s reapportio tunen t o f  the senate, wc 
have held that the Senate, too, must lie 
s im ila r ly  reapportioned  in o rd e r to con ­
fo rm  lo  con stitu tiona l requirem ents im ­
posed by the Un ited  S ta le s Supreme 
C ou rt.8 Section  I I  o f  A rtic le  V I con fe rs 
o r ig in a l ju r isd ic t ion  <m the supe rio r court 
to hear cha llenges lo  the reapporlio it liico t 
p lan, and p rov ides that " ( I n  appeal, the 
cause sha ll he reviewed liy the supreme 
court upon Ihe law  and Ihe fac ts."

[ 1 . 2 ]  A ppe llan ts a rgue that this con sti­
tu tiona l au th o rity  c on fe rs  upon the su­
preme cou rt the power to  decide what is

3. A copy of the order ot reiiinnil in appended 
hereto lia K ih ih il A.

4. The governor did reHiihniil the plan to the 
Hoard, which rcnilnntclidcd chnngra in the 
varhiua dialrieta, nod the g inc filiir hna aide 
milted the rcviacd plnii lo Ihio court.

5. Scr Kgnn v. Ilniiiiiioiid. 502 |*.2il N5tl. H7I 
(Alaska 11172) : Wmle v. Nolan, d l l  I*.2d 
<1X11, 700 ( Alaska IIHKI).

ti. Arl. VI. 55 :t and X, Alaska I'uliH lilntiiili.

7. A rl. \*1. 5 I I  of ttie Alaska Constitution 
provides:

Any qiinlificd voter inny apply In the 
superior court In compel the governor, hy

pre fe rab le  between a lte rna tive  ra tion a l 
p lans. W e do not so const rue ou r au th o ri­
ty, fo r  i f  tli.it w cic Ihe ease, there would 
he little reason to p rovide fo r  the g ove rn o r 
to p romulgate the reapportionm ent plan 
a fte r  receiving the recommendations o , the 
Advisory Reapporlionn icut Hoard.* The 
constitu tional au thority  to reapportion  re ­
sides m the executive, nut the courts. J u r ­
isdiction is c on fe rred  on the cou rts on ly 
when an application is made to compel the 
g ove rno r, " [T J o  p e rfo rm  his rcapportion- 
nlciit duties nr to correct any e r ro r  in rc- 
d istric liug  o r  reappurtionm ent."7 It cannot 
lie said that what we may dcein to he an 
unwise choice o f  any p a rticu la r p rov is ion  
u f a reapportionment p lan from  among 
severa l reasonable and constitu tiona l a lte r ­
natives constitutes " e r r o r "  which would in ­
voke the ju risd ic tion  o f  the cou rts .

[ 3 , 4  J W c view a p lan p rom u lgated  un­
der the constitu tiona l au tho riza tion  o f  the 
g ove rn o r to reapportion the leg is la tu re  in 
the same light as we would a regu lation  
adopted under a delegation o f  au tho rity  
from  Ihe leg islatu re to an adm in istra tive 
agency to fo rm u la te  policy an il p rom ulgate 
regu lations. W e have slated that wc sha ll 
review  such regu lations firs t to  insure that 
the agency lias not exceeded the power de l­
egated lo  it, anti second lo  determ ine 
whether the regu lation  is reasonable and 
not a rb itra ry . O f  course, add itiona lly , we 
a lw ays have au tho rity  to review  the con sti­
tu tiona lity o f  the action taken, lint we have 
slated that a court may not substitute its 
judgment as lo  (he sagacity o f  a regu la tion

imilnlainun nr iilherwiHe. lo |a’rfiirui his 
rciipporlioiiiiiriit dullca or lo correct any 
error in redial rid ing  or ren|i|nrliolim i‘iil. 
A iqilln ilinn In colil|a'l the governor to |>rr. 
form liis rrnppnrlitilllilfllt ilnlieii nitixl tic 
fill'd within th irty daya of Die expiration 
of either of the two ninety-day ihtIihIh 
HIHiif ii ' i l in lliia a rliile . A|i|iliealina In 
inaqa'I enrrri’linn of any error in ri'ilia- 
Ir iiliiiK  or rea|i|airlhiiiiiieiil miiat !»• filed 
wiiliia thine dma following the pnaliiinn- 
lion. OriKianl jimadii liiiii in theae miittcrn 
ia hereby vralril ill llie aiiia-rnir rnnrl.
On ii|i|ii'id, Die illilae ahull he reviewed hy 
Die aiipri'liii' rnnrl 1 11a111 Die luw and Die 
fada.

OROH i
f i le  a* Vla-V

fu r that o f tin  a ih n u iis tr . il ix  agency, .uni 
Dial llie  w i'in n ii n l  ,i g m  n ri g iil.itum  is 
not a subject fo r review ." The supermr 
court indicated that it applied these crite ria  
lo  its review o f the reappurtionment plan, 
and we shall apply like standards iu our 
review o f the law and facts raised liy this 
appeal.

[5 ] One other aspect o f our review 
function pertains to the weight lo  he given 
to Ihe decision o f Ihe superior court. 
When Ihe reapportionment a rtic le  was firs t 
proposed at the constitu tiona l convention, 
orig ina l ju risd ic tion  fo r  review was vested 
in the supreme court. A f te r  discussion, i t  
was deemed more practica l to have orig ina l 
ju risd ic tion  in the superior court, hut the 
delegates indicated a preference fo r the ap­
plication hy the supreme court o f a stand­
ard other than the fa m ilia r "abuse o f  dis­
cretion”  test in  review ing the decision o f 
Ihe superior court. The d ra ft was amend­
ed to specify that " [o ]n  appeal, (he cause 
shall he reviewed hy the supreme court 
upon the law and the fa c ts ."*  The m in ­
utes o f the Constitu tional Convention in ­
dicate that the d ra fte rs  o f  th is  provision

S. K t t  Klugery v. ( TIiB|i'ile. MM l ’.2il X3I, H34- 
K35 (Alaaka 1072) ; Kelly v. Stamiirello. 4HII 
r.2<l fXXI, O il (Alaaka 1071).

9. Alaaka ConHi K ill Inn art. V I, f  11.

10. Tim intent wna heal articulated hy Delegate 
Mrlamghlln :

I  helleve, Mr. Johneon, III anawer lo you, 
there waa one iiihlition that Mr. Taylor 
drain'd. l ie  ileaireil not only a review on 
tho law, hut lie wanted to make aure that 
Die au|irrme i-ourt could review all Die fncln 
na iireaenlrd In Ihe au|ierior court. lie  
wanted in auhalnnre a tr ia l do novo without 
any other evidence than Die evidence pre- 
aented In Ihe Hiqierhir court. That'a why 
lie inalaled Dial Die law and facta atqieiir 
there.

Mlnutea, f 'liiix tiliilln ii Convention 1047. I're- 
vioualy, the following exchange had taken 
|daee la-twcen Delegalea T iiy lnr ami I lei leu - 
D ia l:

Taylor: . Why in thin tiroiaiard
article, did you confer iqain the an|ireme 
murt uf the Slnle of Alaaka original juria- 
diction to try ilia|llllea aa to reap|iorDnn- 
ing?
Ifclienth111: That language came identical­
ly from the lauguage of Ihe Hawaii ('unati-

EOAN Alnskn 8 6 7
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iilli'inh 'il lli .i l .ipjn II.i ll it view In- hi the n a ­
tu re o f  a ilc iini'ii pniei edmg, lint w ithout 
addittiilia l evideuec being presented .,u A c ­
co rd ing ly , in review ing the reapportion- 
went plan we sha ll consider the m atter de 
novo upon the record  developed in the su ­
p e rio r court.

I I

U S E  O F  T H E  1970 C E N S U S  D A T A
In  dete rm in ing  the popu lation  base to lie 

used fo r reappurtionment, Ihe A dv iso ry  
Hoard re lied  upon the 1970 decennia l cen­
sus. Appellants contend that there  were 
m ore accurate and current data ava ilab le , 
and that it was im proper not to  u tilize  
them.

A rtic le  V I , Section .1 o f  Ihe A laska C on ­
stitu tion  p rov ides that, " [R je a p p o r lio om e o t  
sha ll he based upon c iv ilian  popu lation 
w ithin each election d istrict as reported  hy 
the census." d  Fgan v. Hammond, we 
held that Ihe e lim ination  o f  m ilita ry  p e r­
sonnel as a c lass was unconstitu tiona l, and 
that the "c iv ilian  popu la tion " c lause cou ld  
not he severed from  Ihe requirement that

tullon which waa recently adopted, anil we 
fe lt that the m ailer of aurli aU|ireme Im­
portance aa Ihia aliouhl be conferred mi 
the auprrnie court nml that they ahauhl lie 
given original ju ria illr llo ii. There might lie 
s lietter court.
T ay lo r : Do you uni believe Ihiit the an-
lierlor court couhl la' more available to any 
iliagruullftl voter ami allow the
aupreme court uf Alaaku (u lie Ihe aiqadlnfc 
court . . .  7
l le lle n lh ii l: Of rourae their review wouhl
I*  confined lo  review o f legal malteni ami 
nut facta. f'erlia|w il waa thought lliat 
Ilia aupreuif court waa a lilt more ilctarhcd 
than a wiqaTiur court.
T a y lo r : Ilu t i f  the illa trirt courta illume
their illaeretion, you can iilwayH raiac I lint 
iu Dir aiqiellate eourt.
I let ten I lin t: llu t aa you know ami I know 
aa iawyera, tu raiae Ihe quealiou o f almalve 
(aii') illaereDon you have gut In tin aw­
fu lly  right.T ay lo r : ('until you nut in ymir |iro|Hiaiil
put it lliat Die aii|ariu r court aliuilhl have 
original juriadirlhiu niul llm l the Hiiprciiie 
cuurt wouhl lie Die appellate ctinrl nml alnu 
could fiml aa tu Die faeta? (Minutea. pp. 
1X51)-DO).

AluilHni 52S-JJO P.Z4—<
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rc itpporlionm cnt lie based exc lus ive ly  upon 
census data . W e concluded that a lte rn a ­
tives In the census base cou ld lie u tiliz ed .11 
Thus, there is no long e r a specific con sti­
tutional m andate as to  the popu lation base 
lo  lie u tilized  hy the g ove rn o r. O n  the 
o the r hand, it has never been held that the 
due process o r  etpial p rotection clauses o f  
the United S ta le s o r  A laska constitu tions 
dictate reapportionm ent upon some popu la ­
tion base o th e r than that u f decennial 
census.1’  In  fac t, iu Reyno lds v. S im s, the 
United S ta tes Suprem e C ou rt sta ted :

In substance, we do not rega rd  the Equal 
P ro tec tion  C lause as requ iring  d a ily , 
m onth ly , annua l o r  biennial reapportion- 
incut, so long  as a S ta te  has a reasona­
b ly conceived p lan fo r  period ic re ad ju s t­
ment u f leg is la tive  represen tation . W h ile  
we do not intend to  indicate that decen­
n ia l rcapporlionm cn t is a constitu tiona l 
requisite, com pliance w ith such an ap ­
proach w ou ld  c le a rly  meet the m in im al 
requ irem ents fo r  m ainta in ing  a reasona­
b ly cu rren t scheme o f  leg is la tive 
represen tation .1*
( 6 )  W h ile  Ki'ynnltls indicates that it is

not necessary lo  rcapportiuu  m ore f r e ­
quently than  decenn ia lly , it does not re a lly  
address itse lf to the question o f  what impu­
tation data m ay he used. T h e re  can he l i t ­
tle question hot (hat the genera l p rincip le 
u f equa liz ing  votes pe r persons can best he 
achieved hy use o f  the most cu rren t accu­
rate data reasonab ly ava ilab le . W e ind i­
cated in Egan v. Ham m ond , that in Ihe ab ­
sence o f  a constitu tiona l amendment rees­
tablish ing specific guidelines, the g o ve r­
n o r has the pow er lo  select a lte rna tive  
bases fo r  reapportionm ent purposes. W e  
re fe rre d  lo  the perm issib ility o f  a reg is­
tered vo te r, state citizensh ip  o r  state re s i­
dency base.'4 S im ila r ly , the g ove rn o r may

select from  among d iffe re n t ava ilab le  sta ­
tistica l compilations.

( 7 , 8 )  Since the gove rno r's au thority  to 
choose census data as a imputation base is 
not lim ited hy e ither the state o r  the fed e r­
al constitution , ou r review  is restricted to 
whether that au thority  has been exercised 
in a ra tion a l as opposed to an a rb it ra ry  
m anner. T h e  report o f  the Reapporlton - 
nicnl A dv iso ry Hoard evidences thorough 
and exem plary exp lo ra tion  o f  the possib ili­
ty o f  using m ore cu rren t statistics. O n ly  
a fte r  a lte rnatives were c a re fu lly  exam ined 
was the determ ination made to use the 
1970 census data. A s to  the ra tion a lity  o f  
that decision, we agree with the find ings 
o f  the supe rio r c o u rt :

The A dv iso ry  Reapportionment Hoard 
exam ined the feasib ility o f  such an up­
date. Its  statistical technician (w ho is 
otherw ise the employee o f  the Research 
and Ana lys is Section who is responsible 
fo r  p reparing  that o ffic e 's  annual esti­
m ates) and its counsel sought (he advice 
o f  D r . Cieorge Rogers on this m atter and 
were in fo rm ed  that it wou ld he im possi­
ble to update the 1971) data in a sta tisti­
ca lly  m eaning fu l way w ilh  the geograph ­
ical specific ity required fo r  reapportion ­
ment. The Hoard a lso  took this question 
up with Rona ld  Evans, fede ra l census 
coo rd in a to r at Ihe Un ive rs ity  o f  A laska's 
Institu te fo r  Socia l, Econom ic and G o v ­
ernment Research, who advised that up­
dated population data was not availab le 
and that it would he possible to contract 
w ith the Census Bureau to obtain a spe­
cial census fo r  reap|m rtionment purposes 
at a cost o f  atmut $250,000. F o r  these 
reasons, and in addition because the A n ­
nual Estimates represent imputation in 
Ju ly  ra th e r than in A p ril and cannot e f ­
fective ly he extrapo lated  w ilh  geographic

I I .  502 IV.'il nl H70-H7I. Staten Supreme Court, however, Implira Unit
IJ. J nailer llrennan in hla .liaar.il in While decennial email, data la nut .on.tltn llor.a lly

V ItrKfHter *11° US 755 in  S Tt '»33*» ■|i|»n»|»rwfr, awl Jimtlie llm m an ctitf not
:t7 l,.Kd.2d 3H .‘W V n i7 2 ) .  a‘aae‘rte.l lhat « rtM  " ueHliu" of ,IUW
renpiNirliuiimeiit plan mual be ••.rounded on rrapiwrtlonn.ent .lain m u.l I*
(lit* moni accurate available ilttla” , ami (lint 13- 377 U.S. 533, 583, 84 13(13, 1803, 13
unreliability uf <la(n limy neiYMitalfl Invaliiln- L.Kti.2d 5M, WO (11NVI).
lion of a plan. No hobliiif of llie United 14. 502 I ’.LM at 870.

G RO H
<'!(•» IIH. Alnsl

specific ity , it was nut unreasonah le fo r 
the Hoard lo  conclude that it c .u il.l not 
e ffec tive ly  update 197(1 census data.
The use o f  the 1970 census data under 

those e; instances did not constitute e r ­
ro r.

I l l
M IL IT A R Y  P E R S O N N E L

The A dv iso ry  Hoard sought to e lim inate 
fron t the data base, to Ihe extent that r e li ­
able in fo rm a tion  cou ld he developed on 
which to do so, a ll nonresidents who could 
be statistica lly  identified . The Hoard found 
that app roxim ate ly 26 percent o f  the census 
impi.latiou consisted o f  m ilita ry  personnel 
and the ir dependents, substantia l numbers o f  
whom were not residents o f  the sta te .18 A 
complicated fo rm u la  was established 
whereby 28,581 o f  the app rox im ate ly  78,- 
998 m ilita ry  and m ilita ry  dependents,18 
were e lim inated from  the popu lation base. 
Appellants contend that llie  e lim ination  o f  
a portion o f  the m ilita ry  personnel fron t 
the population base constitutes an uncon­
stitutiona l employment c lass ifica tion  v io la ­
tive o f  due process and equal p ro tection .11

IS. The maHtera we iip|Kiililr<l collected tlm fo l­
lowing ilola regarding participation of m ili­
tary |ieraon.iel in Ihe 1070 general election: 
KlmrMilnrf nml Fort ltiih .rd .m i, 11(2 votera 
o f 11,-Hfi imputation over nge 1M; Klelaon anil 
Kart Walnwriglit, 172 volera uf 10,276 popu- 
lation over ogc IX ; Kheniya .Station, no 
voter, among 1,0X5 population over age IX ; 
K i.link .Station, 7X voter, o f 1,717 iMipulalhxi 
over age IX. In these a il enuniernlion din- 
IrietH i.ipulaled by m ililnry |>er.»hnrl and 
their tlr|Kildenla, there were lin t, only 362 
votera from an adi.lt population o f 22,623 o r 
Ichm thou l.li Iwreent. Approximately 52 |K!r- 
eeiit o f non-military adult, v o id  in the aame 
election. Kgnn v. Hammond. 502 l'.2d nt 000, 
»ee 502 P.2.1 nt H02 ( lloochevrr, J.. discern­
ing). I f  voting ean be taken, na we believe, lo 
!« an indication of n |iernon'a deairc tu make 
n .ta le  Ilia home, tlm de.irc . o f AtnHka-hnacd 
m ilitary |K>rannnel have Imen eienrly cxprr.aed 
in llie negative. Of all llie m ililnry pemuiiiirl 
ill A ln.ka, only 100 claimed to be reaidenta 
o f record according Iu tlm A la.ka ('o.ii.na.ul 
a l Ihe lime of Fktnu v. Ilm .i.noii.l, ii. nl X02, 
ami nothing In Ihe record indieatra that thin 
figure ha. rhiuigcd significantly.
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In  l J.g ,ill V. 11.inini.uni, we w ies lled  with 
the Ih u tuy  pru ldeui u f .ii'i'iiuiilmg fu r m ili­
ta ry  personnel in t!n- A laska pupulaliun 
base. S ince  m any o f  the considerations 
there discussed a rc  Mill c on tro llin g  on this 
issue, we sha ll sum marize the basic ra tion ­
a le o f  that case .'8 W e  held inva lid  Ihe 
constitu tiona l requirement that reappur- 
tioumcut sha ll he based upon c iv ilian  popu 
la tion  w ith in  each election d istric t as tc- 
ixirtcd hy the census fo r  the reason that 
m ilita ry  personnel as a class cou ld not he 
elim inated a rb it ra r i ly . W e |x )iu lcd  out, 
how ever, that hy hold ing such e lim ination  
unconstitu tiona l we were not saying "that 
some m ilita ry  cannot he excluded as a pe r­
m issib le device fo r  lim iting  Ihe impart u f 
transien ts and nonresidents on leg islative 
d istric tin g ." Re fe rence was made Iu the 
possib ility o f  using a registered vote r base, 
which has been approved in Hunts v. R ich ­
a rdson ,”  o r  employing a sta le  citizen o r 
sta le  residency basis. W e  expressed what 
has now p roved lo  he a vain  hope that the 
leg is la tu re  would update the reapportion ­
ment p rov is ion  o f  the A laska Constitution 
w ith an app rop ria te  constitu tiona l amend­
ment.
16. In April 1070. Ilm een.ua indicated tlml 

there were 32,113 uniformed m ililnry |a*r 
noiinel in the nlnlc. Figure, provided by Ilm 
Ala.ka ('omnioml unit other Hourer. indi­
cated approximately MU military de|M'lldeill. 
for each uniformed military |.'rwmnrl iu 
July 1073. Aammdiig the name ratio in 10711, 
(hern were 4U.XX5 m ililn ry ilriienilenln Mint 
iwnmnnel in 1076. Thun, m ililnry |ier.uiinrl 
rind their deiwndrntn nmiunted fur 7X.IHIX 
of the .la te '. 1070 |.ip iila liix i of 362.361. A l­
though Ilm Hoard originally nought lo elim­
inate mmre.ldeti( military and nnnreaidenl de- 
IKOidrnln, llie rK 'lu.iunary formula wnn f ilia l­
ly applied only tu uniformed |ierwinnrl.

17. Fee I In via v. Mono, 37. I ’.S. 67X. 601. XI
•S.Ct. 1441, I d * ,  12 I. Kif 2d OKI. 617 (HXil) :

Di.t-rim iniilion again.) il el a a. o f ilidividuul., 
merely lieeanae of Ihe nature uf their em­
ployment, without more being almw'll. In cull- 
atlttilionally iiopermln.lhle.

I». lice  562 l*.2d at X6X-X7I.

19. 3X4 U.S. 73. 86 S.Cl. 12X11. Hi l,.Kd.2d
376 (>066).
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| 9 |  In  I In* .'ihsence u f any cunslitu tiiin - (lit sta le  during s iliuu l nnu illis ami before 
a lly  iiiiin ila letl popu lation base, the A ilv • - tin' spring lltaw  is I'linuuiin know ledge
sury Ituan l sought in fo rm a tion  reg .iriliug  The like lihood  that any uuinher u f tourists
A laska s tians ic iit pup iila liun . M ilita ry  euiilil have heen inehuleil in A la ska ’s ceil*
personnel were fnnm l tu lie the must pruni- sits popu lation is, th e re fo re , m inute. The
tileiil cumpiiiien l, ami u ii the basis o f  its seasonality u f nu ll'll o f  A laska ’s cuiploy-
i la la  Ihe llu a rt l lin u iil a re rta iu  p rupu rliun  incut m arket has been au tho rita tive ly  duett-
u f the m ilita ry  to lie exc ludab le fium  the meuted ove r severa l decades.** Specific
pupiila liun base. Ih e  dissent finds e r ro r  data hearing out the genera l trend in re ­
in the decision tu exc lude m ilita ry  Ira n - cent years, and the 1970 census y ea r iu
sients from  the apportionm ent popu lation pa rticu la r, is availab le through the A laska
base p rim a ri ly  because Ihe lio a rd  faded to W o rk fo rc e  Estimates prepared oo  a
treat c iv ilian  transien ts equa lly . F u r three monthly basis hy the Research and Analy-
rcasons we liu il the Hoard's decision rea- sis Section o f  Ihe Fnip loymcnt Security
Mutable: ( I )  it was reasonab le fo r  Ihe D iv ision  o f  the A laska Department o f  I.a-
Hoard lo  conclude that c iv ilian  transien ts bur. A review  o f  those documents fo r
a re  not p ieseu l in sign ifican t numbers iu 
A p ril, when the census data was ob ta ined :
( 2 )  even i f  transien ts were present, they 
were mil included in the A laska census 
population , a lthough a ll m ilita ry  stationed 
in A laska were so inc luded ; ( . t )  the special 
nature o f  m ilita ry  transience creates a re a ­
sonable basis to  d istinguish  between m ili­
ta ry  anil c iv ilian  transien ts .

In itia lly  we believe iite Hoard was ju s t i ­
fied in conc lud ing  that c iv ilia n  transien ts 
were not included in Ihe 1970 A laska cen­
sus figures. T h e  19 /0  census data, upon 
which ihe exc lusion  was based, was ob ­
tained in A p ril. The seasona lity oT to u r ­
ism hi A laska is well k n ow n ; a lthough 
published data un tou ris t presence is not 
readily ava ilab le , the absence o f  tourists ui

20 Fee linger.. (J. \V. unit t'imley. It. A., Ala.- 
k.'a l*<i|llltill Inn nml t-lnHiimiy, 127 -30 (IIMI2) ; 
linger*, II. \V„ The Future of Ala.ka, IIXl 07 
(11X12) : Itugcra, (J. \ \ \ ,  Alaska, Tlie Kcnnn- 
my ami (lie la it. ir  Funs', 7s  Muntlily l.a l. ir  
lire , 1375 111(55); r / . linger.. C. W „ Ala.ka 
Regional I ’liim lniim i nml Kmiilnymi'iil. f i l l -
leralty uf Atii.ku S.KC. I(e |.irl ,N'n. 15 ill 3U.
IM (11X17). Fee g c u n u lly  Itc.carch ami Anal-
y .i.  Sisllim. Kni|il. Security I>iv„ Ala.ku
Dept. uf I.Hl.ir, Alnskn Workforce I'NtIni.It's
liy Iniliialry ami Area. 11X15-72. Ttie work­
force I'Nliiiiati'.s are |ire|iarisl miller innailate uf
llie I'niled Slule. Ite|inrtini'iil nf l.n l. ir  In
llie .ta li' In imiki' available In I In' liliblie, “ lie-
eiirale anil timely area iiiH ii|.iuer anil job
market iiifnriiiwir-iii fur ilei-i.iiiu making pur-
l.i.i'S." | ( |  i,itr,t State. 1 >i'| in r t iiii-ii t ,.f
l.almr, Kniiibi)nieiit Sreurlty Manual 5 1X120,
iM/ifrmiiifing ‘Jll t '.F .It. ) (102.(1, ■lapfriaen/iiig

1970 shows the presence m A p ril 1970 o f  a 
to ta l statewide labo r pool o f  109,972 em ­
p loyab le c iv ilians.*' Tha t figu re  is hut 7,- 
000 m ore than the Janua ry  elili and ove r 
17,000 less than Ihe 127,144 peak in Ju ly .** 
The actual number u f persons employed 
showed a s im ila r pattern o f  increase and 
d ec line ; fo r  instance, iu the food process­
ing industry , which is inextricab ly  lied  to 
the h igh ly seasonal fish ing  in du s try ,13 to ­
ta l employment doubled from  6,700 in 
A p ril to 1.1,61X1 in Ju ly.**

Even i f  non -m ilita ry  transients were 
contacted hy census takers in A laska , it 
does not fo llow  that they were included in 
A la ska ’s population. The census enum er­
ates a person according to his “ usual place 
o f  residence” .*8 That clause is "g ene ra lly

20 D.F.I’ . 5 301 et .in/. We liarlair no re- 
bn lm iii' In take notice uf auch aiitlioritnlive 
willrc c  iliM'mili'iiling a well known ..|iecl of 
llie Ala.ka eiuiiuiiiy. C ivil Itule 43(a)(2)
I ■'| xml 4 3 (a )(2 ||il|.

21. Keaearcb ami A iia ly .i. .Section, Kmpl. Se­
curity Hiv., Alaska fH-pl of U t. ir ,  itevlaisl 
11170 Ala.ka Workforce Kalininlc (11)72).

22. Id .
23. Fee m uttu tty  milbiirllii-a cilisl al lai.'e 2(1. 

m/un.
24 It iw iirr li nml A mil t him Srtliu ii. Kmpl. .N» 

iMiril.v I Mi’.. AIiihIui |!»*|i| nf laulior. I<cki»c.|
107** AIiinIiii W ork fu rir Kh iiu k ip  (W 7 ‘J i

25. Iltirt'llfl uf fill' iVllMllH, Sim III I il lit I KYiiiioidP 
SiiiIinId m AilliiililMlriilKin, I ’ ii1 1 is| Sihich I »«• 
I»iirlni4*«»f nf r«iriiiin*r<v. ( ‘ luiriicichHtiiH uf llu*
I*o|»iili«Cion, Purl A ul v. (11)71).

GROH v
('lit* iim. AIm*.In

const rued to m ran the |»l.»ot* w licrc fa  per- 
son ) lives and sleeps most o f  the lim e ."* *  
T rans ien t indiv idua ls in A laska in A p ril 
|9 7 l) were not necessarily counted as A la s ­
ka residents. F o r  example, the residence 
o f  tou rists was attributed lo  the ir s la te  o f 
o r ig in .*1 T he  same was true w litrc  a sh o rt­
term  w o rke r was encountered in A las- 
ka.** Those persons who were counted as 
residents o f  A laska lived and slept here 
"must o f  the tim e", and il would lie d i f f i ­
cult to find  a basis fo r exc lud ing  them 
from  the popu lation base.

Serv icem en were treated ve ry  d iffe re n t ly  
from  c iv ilian s hy the census, h ow eve r: 

Members o f  the Armed Forces liv in g  on 
m ilita ry  in sta lla tions were counted, as in 
eve ry  p rev ious census, as residents o f 
the area in which the insta lla tion  was lo ­
cated. S im ila r ly , members o f  Ihe A rm ed 
Fo rces not liv ing  on a m ilita ry  in sta lla ­
tion were counted as residents o f  the 
a rea  in which they were liv ing . C rew s 
o f  U .S . N avy vessels were counted as 
residents o f  the home po rt to which 
the p a rticu la r vessel was assigned.

_ n

26. Id .
27. Id . d  vi.
28. Id . Tbc rule, followed by rcnana cnil- 

mera ora to ilerlde rc.iilcnco question* further 
ati|i|>,rt tlie uiidcrat*ni"ng Hint civilian Iran- 
alcnu re not included In Aln.ka'n cennu. 
imputation In n .ig iilflcanl i i i i i i i Ikt . I'craon* 
who mnintnincd a iwriiianciil re.iileuee elae- 
wbere tlian Aln.kn but were encountered In 
AlaHka lie.enii.o of HCiHOilid ein|doynient wonlil 
liave Ix'cii clnH.ificd hh "I'craon wild liaa more 
Ilian one boma and divide* time between 
litem", nnd llie n»*igncd re.idence would luive 
been "I'laee whore be a l.'lid . lurgeat |iart of 
calender year." llurenu of the (Vriaua,
I lu lled S la te . Department o f f'ointneree, 
Kninneralnr'. Ilatulltook Puli. D-507 I Hole 
111 nt 71). (The ru le , may a l.o  be round III 
o ilier veraiou. o f llie luilidl.Mik, PiiblieatioiiH 
D 5(X>. 11-520 and D -520.) T lm ., the ccnnii. 
included hh Aln.kn re .ldcn l. only lbo .e trim* 
. l i ' i i l . wlm .|M'iil ii majority of the yertr in 
A la.ka. For the Itoliril to aei'k lo  deter­
mine wlm among I Item uclunlly inn.ldcri'd 
Ibeiiuo'lvc. to I.' miiiIc i-iliitciiH wiiubl l . ‘ n 
llcrciilcmi <link, if il mold lie nmunidi.hcd 
nt nil. Pcrauli. wl.n were ill Aln.kn n . acn- 
.mint In l.irc r. when Ibeir fnmilicn were I'liu- 
Iiicrnl I'll in nl her . l i i lc . wuntil a l.o  linvc been 
referred buck iia ri'HldenlH nf llie locnle o f the
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Thus the census fa ils  to cu ll out the non ­
resident from  the m ilita ry  census popu la­
tion, a lthough il does so with respect lo  the 
c iv ilian  popu lation .3* In  that distinction 
a lone lies ju s tif ic a tion  fo r  the Hoard's e x ­
clud ing o f  nonresident m ilita ry  persons 
w ithout a lso  attempting to e lim inate c iv i l­
ian  nonresidents.

F'iually, iu concluding that the exclusion 
o f  the m ilita ry  cannot he reconciled with 
"the  Im ard ’s to le rance tow ard c iv ilian  t ra n ­
sients" and com paring the exc lusion o f 
m ilita ry  personnel to a du ra tion a l residency 
requ irem ent, the dissent in o u r op in ion  ig ­
nores the fundam enta l reason fo r  the ex ­
clusion o f  some m ilita ry  personne l— their 
want o f  any contact with the state beyond 
m ere presence. A lthough some may vo lu n ­
teer fo r  such duty, m ilita ry  personnel are 
o rdered  to report to the A laska Command. 
Recogniz ing  the in vo lun ta ry  natu re o f  m il­
ita ry  assignment, common law  courts, in­
c lud ing the te rr ito r ia l d istric t cou rt,31 have 
long  s la ted  that a person who enters the 
m ilita ry  re ta in s Ihe residence and dom icil 
he established b e fo re  entering the

family boOHcltnhl. Id , f Itule 1| al 75. Only 
honiclexx migrant, eoulil hn v  been liirluded 
ax Ala.ka re.iileiitH. bail mieli |ieraon. been 
lireaent ill llie alate. The relevant rule hh- 
.[glia "Peraona In place, wliieli liave abiding 
uopulalioiiH ixinipoxed mainly of |.'r.onH witli 
mi fixed rrabldilT, Hill'll hh cnnvli'l ramp.,
highway and oilier   amp., and
cam|m for migratory agricultural wnrkora," a 
rcaidence in tlie camp wberc they are found. 
Id . | Itule 111) al 77. T lie I bought that nuy 
algiiifli ant number of lamplc could have liecn 
encountered In agricultural or coiialniclimi 
camp, in Ala.ka on April 1, 11)70 drfie. 
experience.

29. llurenu uf the fen -pro mile 25 al v.
30. Tlm eenau. doc. place college .Indent, 

where they attend aclnxil. The Hoard mode 
an effort lo determine llie percentage nf col­
lege atiuleiilN wlm were nimre.idi'iit.. The 
nuiidrer wa. found to I. ' Mtall.llcally in.lg- 
lllfilT lllt.

31. Wll.on v. Wilson, IU Aln.kn till), 1121 
(IM7.Aneh.ltM5). Tlie li'gialiitiire in ciincl- 
Ing AS (XI.55.ltlU rendered migntory tlie |.ir- 
lion of H’ i/xon which held Unit n .crviccomii 
may nut .tic for divorce w ilhiu I lie atiite of 
assignment. Fee l.outcrliiicli v. I.nutcrlmcb, 
31)2 P.2d 24 (Ala.ku HMD).
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m ilita ry .3* Most o f  these cou rts accept the 
p rincip le that those in the m ilita ry  m ay ac­
qu ire  a dom icil o f  choice where (hey arc 
b illeted, lint the firs t Restatement o f  C on ­
flic t o f  l.aw s denied even that opportun ity  
to sonic,33 and the Second Restatement 
considers a new dom icil "d if f ic u lt  to 
e s tab lish ."34 The p rincip le that a m ilita ry  
person reta ins his en trance dom icil and 
residence has heen einliodied in a federa l 
statute which exempts servicemen from  
v irtu a lly  every fo rm  o f  taxa tion  on income 
o r  persona l p rop e rty  in the sta le where 
they are stationed unless they are  dom i­
ciled there .31'
32. Fee S lifc l v. Ilii|ikiiia. 477 F.2d 11 III. 1122 

(t llli O r . 1073) ; E llis  v. Kouthraat Cunatr. 
Co., 2IMI F.2.1 2W». 2X1-2X2 (Xlli Cir. IfKW) j 
I'riiilentiiil Iiin. Co. o f America v. la-wia, 
300 K.Kuiqi. 1177. 11X4 <N.I>.AIa.ltklf» ; 
Kupiiax v. Kiqiaax. 107 Cul.A|i|i.2il 308, 237 
l*.2<l 2X1, 2X5-2X0 (11151); Mcana v. MeniiM, 
115 Ncli. I I I .  17 N.\V.2il I . 3 (IIM 5) ; laracl 

-v. laracl. 255 N.C. 3t>), 121 K K.20 713. 715 - 
710 I I I IO I ) ;  Wlacmnu v. Wfarmini, 210 
Tclin. 702, 3113 S .\V.2il X1I2. 805 (1005 ).

33. llcaliilciiM'iit o f Cnnflict of l.nwa. I  21 
cimimciu c. (11131).

34. Itcalulcmciil IK cciiiiiI) o f Conflict o f l.nwa,
5 17 comment if. ( 11*71 > :

A aolilicr o r anilor, if lie ia nrilcrril to a 
Million lo  which lie imiat go anil live in 
i|iiurlers iiaaigneil to him, will imitmlily not 
nci|iiire n ilnmicil there though he live* in 
llin iiaaigncd tiiinrlera with Ilia family. He 
iiiiim  obey ortlerx nml eniiiuil eliooae lo  go 
elaewbere. On the other liaml. if lie ia al- 
biwnl to live with bin family where be 
lileaaea provided il ia near rnmigb lo  Ii Ih 
(Hi.it to enalile him to perform Ilia dot tea, 
be relniiiH acinic |aiwer nf clinlce over the 
place nf Ilia aNalr and may acquire n ilnmi- 
ei). Tu dn an, however, tie uniat regard the 
place where lie live, aa bin Inane. Kuril an 
altitude an Ilia part may Ih- difficult lo  entail- 
linti In view uf tlie nuniaillr eharnelcr nf 
m ililiiry life and particular!)' if be Inlenda. 
i iImiii the Irriiiiantinu nf liia arrvicc, Iu move 
In Humc oilier phire.

We recognize. uf can ran, ihnt duraliuiuil re- 
ipiircmcata fur cHtiililiHbiiirat uf reaidelice or 
dnmicil often miffer conatilulional dcfeela. 
State v. Altaian, 522 l'.2d 1125 (Alaaka 
11)741: Sta le v. Van lb irt, 502 l'.2d 45.3 
(Alaaka 11172). W r d r .I  lirre tail with a 
durational requirement, lint with the ipicaliua 
uf wliclber an iadividaal may tie romdderrd 
a rcHideat far pur|M>aca uf apiairlimmietlt,

As a result o f the common and statutory 
law and the economics o f m ilita ry  life , the 
serviceman and his fam ily may remain 
completely a loof from  Ihe stale n f assign­
ment, neither u tiliz in g  its services nor con­
tr ibu tin g  to its treasury nr public life .

W e hold  that it was reasonable fo r  the 
Hoard tu exclude some propo, . i jn  o f  m ili­
ta ry  personnel not m ere ly  because o f their 
transience, hut because a sign ifican t num­
ber nl A laska-based m ilita ry  personnel e x ­
ercise an option to he m m -A laskans, de­
spite the ir physical presence here. T h is  
phenomenon is well demonstrated hy the 
m inuscu le vote r reg is tra tion  on m ilita ry
35. 50 II.S.('.A. App. I  574 provide*:

(1) For llie puriaiaea uf laxntion ill re- 
a|iect nf any |h t*iiii, or of bin iwraoaal 
pro|ierty, Inciaar, or groan income, by any 
Slate, Territory, imHacaainn, or |iolitical 
nulnlivliion uf any of the foregoing, r r  
by the Dlalrlcl of Columbia, aurli pcraoa 
aball mil lie deemed to have luat n real- 
deuce or domicile in nay Slate, Territory, 
laiaaeaaion, or taditicnl mitaliviaioa of any 
of (tic forrgning, nr fn the flint riet of 
Columbia, anlely by rcnaon uf bring ale 
aenl therefrom 111 compliance with m ilitary 
or naval urdrra, nr In have acquired a 
rraidrtlcr or domicile, in, or lo have lie- 
come rcaidciil in or a reiiidrnt of, any 
other K ln lr, Territory, laiaeaainn, nr |ailill- 
ent aalaliviaion uf nay of the foregoing, 
nr Ilm Dlalrlcl of Columbia, while, and anle- 
ly by reaann uf being, no alwent. For the 
piiriaiara nf laxatlmi in rea|>eet of the |ier- 
Kunal properly. Income or groaa Income of 
nay midi |ienain by any Slate, Territory, 
laiaaeaaion, nr laililfeal aalalivlaiun uf any 
uf Ilm forrgning, or the llia lr ic l of Colom­
bia, of which mil'll iieraon la nol a realdeot 
or III which be In not domiciled, cumpcnHn- 
linn fur m ilitary nr naval aervice aball not 
la' dremrd Inraiiic for arrvicea performed 
w i r Ii In, nr from aourrea within, aurli Stnle, 
Territory, laiaaenaiuii, laililical auhdivlalon, 
or Dial riet, and imraonnl pro|ie_!y aball not 
I *  deemed to tie Iwntcd or tireaent in nr to 
have a idlua for taxation in nurli Stnle, 
Territory, iKiaaeaalnn, or lailltieal nulallvi- 
aion, or diatrlet. Where the owner of |ier- 
aoiial priqierly la abacnt from Ida residence 
or domicile anlrly by rcnann nt cuinpllance 
with m ilitary ur naval orderii, lliia neellnn 
appliea with rra|Wel In la-raunnl priqierly, 
or Ilm nae llirreuf. w ilb lii any lax Jarladlr- 
t inn iillm r 1 11 a a aurli place uf realdrnrc or 
domicile, rrgardleaa uf where llie owner may 
tie nerving in muipliaace with 8Ucb order*

QROH v.
Cite aa. Alaaka,

enclaves. It is thus not o ffe n s iv e  to n o ­
tions o f  equal p rotection  to exclude from  
the popu lation base even !•■ 'ila ry  personnel 
who have lived in A laska fo r substantial 
periods o f  time, so long as those people 
have exercised the ir op tion  lo  rem ain re s i­
dents and dom ic ilia ries o f  o the r states.

W e  tu rn , then, to the specific exclusion 
e ffec ted  hy the Hoard. Ih e  Hoard re ­
quested the m ilita ry  au thorities in A laska 
to compile and fu rn ish  data <:n A laska ’ s 
m ilita ry  and m ilita ry -re la ted  popu lation , 
and to fu rn ish  ro inm ents and suggestions 
concern ing methods o f  iden tify ing  stale 
residents among them . The  A laska C om ­
mand reported  that as o f  Ju ly  1, 1973, o f  
the 18,581 un ifo rm ed  m ilita ry  persons at 
the five  m a jo r  in sta lla tions in Anchorage 
and Fa irb anks , on ly  21X1, o r  1.07 percent, 
arc  re flec ted  as A laska residents in person ­
nel records. S ince such figu res probably 
are  not p rom ptly  changed when personnel 
decide on a change o f  residence, they arc 
o f  somewhat dubious value. They do 
show , how ever, that a substantia l portion  
o f Ihe m ilita ry  popu lation  do not regard  
them selves as residents o f  A laska .

The Hoard fin a lly  adopted a m od ifica ­
tion o f  a p lan employed hy the State o f 
W ash ing ton  in its recent reapportionm ent. 
The W ash ing ton  p lan was based on the 
prem ise that in any g roup  o f  citizens ap ­
p rox im ate ly  the same number w ill reg ister 
to vote.34 T h e re fo re , the number o f  citi-

36. Wc llo not f i in I the illaai'H aua|ilciim nf 
voter ri'glalratinn hh an Inilrx nf alale elllxen- 
alii|» nf m ilitary |H*raniiiirl Humble. Firal, 
there ia no iniitcnllnn I but m ililury iwraoiuirl 
lira aiilijarlial Iu noini' invlllluiia illaeriminaliuli 
in voter rrglatrnlinn. Ill fact, there ia cvl- 
ilenea In Ibr record Hint aiweial effnrla liave 
been inaile to convince m ililnry iieraoiuiel In 
regiater lo vote, ami Hint llmne effurla liave 
fatleil. Nor ilu we eimaiili'r tlie low percentnge 
uf rrg ia lra lin li ur voting in IuihIi inena In liave 
any bearing u|kjii the fairnraa of ii votcrri'g- 
iatrntiolihnnril Nfnlialii', alner llie travel, com- 
■iiiinii'iition, language, nml eiilturiil barrier* nf 
rrablenlH of tboae area* are mil rx|ierieneeil 
by Ib r vaal majority uf Ahiakn'a military 
Iwrauiiiirl. In any event, any alaliath-al akew 
lirialueeil by luw rrginlraliun nr vuttiig Iu buali 
nreaa wullbl lead, ill Ilm llnnrd'a exelualou 

i i t  e Jd-JSVi
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zens could In ex trapo la ted  fron t the ninn- 
lie r o f  reg istered  vo te rs i f  the m im her o f 
registered vote rs was known, hut the num ­
ber o f  residents was not. T he  statew ide 
ra tio  o f  citizens to reg istered vo te rs was 
2 .2 :1 . T h is  ra t io  was then applied to the 
number o f  reg istered voters in the F o rt 
I.ew is-M cCord  F ie ld  m ilita ry  complex and 
in other m ilita ry  establishments occupying 
complete cent \i enum erating  d istric ts. 
The number o f  m ilita ry  state residents (2 .2  
lim es the number o f  registered v o te rs ) was 
then subtracted from  the to ta l number o f 
m ilita ry  persons present in the state, and 
Ihe d iffe ren ce  was deemed to represent the 
number o f transien t m ilita ry  personne l. 
T he computation resulted in the exc lusion  
o f  58,507 persons— estimated to lie n on re s i­
dents o f  the to ta l o f  fit I, I-13 m ilita ry  per­
sonnel. A corresponding dow nw ard  ad ­
justm ent was e ffec ted  in the I’.is li " Is  in 
which they had heen counted (o n ly  1,636 
were included in the population base ). A 
th ree-judge fed e ra l cou rt adopted the reap- 
ix irtinnmcn l p lan contain ing this fo rm u la  
which had heen the result o f  a stipu lation  
o f  some o f  the parties to Ihe case. Tw o 
in le rven o rs who were not >arties lo  Ihe 
stipu lation  appealed to the United S tates 
Supreme C ou rt a lleg ing  in part that the 
method used unconstitu tiona lly  fa iled  to in ­
clude a ll o f  the m ilita ry  personnel. O n ap ­
peal, the Un ited  S tates Suprem e C ourt 
w ithout op in ion  a ffi rm e d  Ihe o rd e r adopt­
ing the statistica l reapportionm ent method.37

formula iliai iiBanl in/io. Ill il m u ll more fa- 
vnrahlr to m ilitary iiemonnrl na n elaaa Hum 
Hint which wouhl obtain if  larger numbi-ra of 
elvillnn* rcglaternl atal voted. There la every 
renm>n to believe that m ilitary iiernolinel will) 
ilralre to he Alaaka reaiileiita nml ilomieiliariea 
w ill regiater to vote bee*uae voter ri'gialrilliim  
fa a iirlnie tnilex of intent Ion to briaune n reai- 
dent or domiciliary. For like remain, we 
t lillik  Hint llmae wlm do nu want to liecomi’ 
Alaaknna deuionatrale Hull in lr iiliu ii by re- 
tuning to regiater In vole. Fee Kgan v, Ham­
mond, 502 P.2il at WI2 n. 2 for an example 
of the dlainal reanlla of effnrla to rcgialer 
m ilitary |ieraona aa Alaaka vulera. Similar 
rxnniidea apia-ar III llie record nf lliia cnar.

37. Washington Slate l-nlmr   it A FI,
CH.’ v. I'rlnee, 400 U.S. 808. 03 S.Ct. <13,
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' l l ie  A laska A dv iso ry  Hoard asee rla ioe il 
llia t  the ra tio  between those registered to 
vote in the N ovem ber H '/tl A laska election 
and the num ber counted in the A p ril 19711 
census was 1 to 2.717. T h is  ra tio  was ap ­
p lied lo  those reg iste red  to vote mi six lo ­
cations popu lated exc lusive ly hy the m ili­
ta ry  and th e ir dependents.3* A to ta l o f 
1,019 persons were registered to vote in 
those m ilita ry  a reas , thereby indicating 
2 ,85 ll state residents (1,1119 x 2 .7 17 ). T he 
census popu la tion  w ith in the sample area 
was 11,659, o f  whom 25,231 were estimated 
to lie adu lts . U t iliz in g  on ly  the adults iu 
the sample a rea , the Hoard round that ap­
p rox im a te ly  I I  percent were estimated to 
he residents (2 ,8 5 0 /2 5 ,2 3 1), and accord ing ly 
89 percent w ere nonresidents. Applying 
the 89  percent nonrcsidcncy fa c to r to each 
place in which m ilita ry  personnel were 
counted resu lted in a deduction o f  28,581 
from  the to ta l u n ifo rm ed  m ilita ry  popu la­
tion and co rrespond ing  deductions in each 
census d istric t.

[ 1 0 1 T h e re  a re  obv ious ly  certa in  a s­
sumptions which had lo  he made in e v o lv ­
ing the fo rm u la  used, and adm itted ly there 
a re  inexact it tides. A ny e r ro r , how ever, is 
hound to have resu lted  in m ore m ilita ry  
and th e ir i l l pendents being counted than 
a re  ac tua lly  le s id e ills  o f  the sta le . F o r  in ­
stance, the exc lu s ion a ry  fo rm u la  was ap ­
p lied on ly  to u n ifo rm ed  m ilita ry  personnel 
and not the ir dependents. Dependents o f 
m ilita ry  persons may lie assumed, fo r  the 
most part, to have the same residentia l 
charac te ris tics as the un ifo rm ed  personnel 
upon whom they a re  dependent. T here 
was au app rox im ate  to ta l o f  78 ,998 m ili­
ta ry  and dependents cuim lcd in the 197(1

31 I . E.1.21 II.X (IU72I. Sic nlsii III re Opin­
ion of .liixdiVH. I l l  N.H. Ml!. 2711 A.2.1 825 
111171). w licrriii tlie New H iiliips llirf Supreme
t'n iir l ileeiiled in on iltlv i.iiirv i>|iiotioi I lint
ekel in ling frinii tlie ihiioiIiiOoo tome m ililnry
IHTMiioOel wlm hove out Kiel renxnoolile reai-
ileiief rei|oireoieota wo* iooaOliiOiooitly 1 ‘i‘r
loiaailile.

38 A|i|irim ill0lle ly  Co |ie rrro l o f Alnakii’a mill 
llir.v live ill llieae six lia-iiliiioa.

39. Tlie lurgi'a' eloiot Itt repreaeototioo woa lie
toiled in our loilNtera' re|Kirt, where it wna

census. S ince Imt 28,581 were deducted, 
the actual percentage counted as residents 
was approx im ate ly  (>5 percent. Rased on 
a ll statistica l in fo rm ation  ava ilab le , this 
percentage is in a ll like lihood m od . h igher 
than the actua l percentage u f  m ilita ry  and 
m ilita ry  dependents w lm a re  residents o f  
Ihe state.3* W h ile  an exc lusion o f  a la rg e r 
pci co ttage o f  m ilita ry  personnel and de­
pendents may he ju s tif ied , w r have not 
been presented w ilh  an issue as to  ove rre - 
p ie s iilla t io n  o f  the m ilita ry . W e conclude 
th.v there was no d iscrim ination against a ll 
m ilita ry  as a  c lass and no im proper exc lu ­
sion o f  m ilita ry  personnel based on the na ­
ture o f  the ir employment.

IV

I ’O I ’ U I .A T IO N  V A R IA N C E S
The 1973 rcapportionu icn l plan contains 

a maximum deviation in the House u f Rep­
resentatives o f  29  percent, Ihe Juneau d is ­
trict being underrepresented hy Id percent 
and the Nome d istrict overrep resented  hy 
15 percent. In the Senate, the m aximum  
deviation is 22.4 percent.40 O f 40 house 
seats, 22  de rive  from  d istric ts where rep re ­
sentation deviates hy five percent o r  m ore 
from  the mean, and o f  20 senate scats, I I  
a rc  situated iu d istric ts characte rized  hy 
sim ila r deviations. S ince the devia tions in 
both Ihe house and the senate w ere, o f  
course, both below and above the mean, Ihe 
tota l deviations between severa l p a irs o f  
d istric ts were in excess o f  ten percent. 
Appellants contend that such variances in 
population d ilu te and im pair the right to 
vote o f  A laskans iu the underrepresented 
d istric ts, iu v io la tion  o f  the equal prutec-

I’lairteil Unit 25 tu 3l> |ieri-pnt uf m ilitary per- 
Humid unit llrpi'IH lrllla in Alnak. anawm'd 
uffiriiintivdy tu a ii'Mhiih ipiraliiMi wIii'lluT 
llii'ir rciiileiii*■ wim llie Millin' in 11171. ua il 
wn* ill IIN15. AhmiiiiiIiik lliu l pure diiruH.'w 
eri'iili'K voting ri'aiili'llry, I In' 115 pi'r.'ent in- 
elusion ia mure limn .Inutile tin* nlluwanee 
which euiilil Im> nrgneil tor. Sec Kgiill V. Hum 
iimnil. 502 I '.2.1 nl ivXIt

40. Tlie .iuueiiil ai'iinle ilia lriit ih iimlerrepri'
Hi’ii I I'll liy I t  pencil', unit I lie llcl lid  ilialrii-l 
uverrepresenleil liy ,V| ta 'riviil.

O RO H  v
t’l l i i iim. Alaska

lion  clauses o f  (he Un ited  S ta tes and A la s ­
ka constitu tions.

In Egan v. Ham m ond , wc discussed the 
Iheii-app licah lc constitu tiona l c rite r ia , firs t 
de lineating the unique prob lem s invo lved  in 
attempting to secure equal popu lation  d is ­
tric ts iu A la s k a :

W hen  A laska 's geog raph ica l, c lim atica l, 
ethnic, cu ltu ra l am i socio-econom ic d i f ­
fe rences a re  contemplated the task as­
sumes H ercu lean  p rop o rtion s commensu­
rate with A laska 's enorm ous land area. 
The prob lem s a re  m u ltip lied  hy A laska's 
sparse and w idely scattered population 
and the re la tive  inaccessibility o f  p o r­
tions o f  the state. S u rp ris in g ly  small 
changes in d istric t boundaries create 
la rge  percentage variances from  the ide­
a l popu lation .41

W c  conc luded :
T hus the present standard  fo r  rcapim r- 

tionnicnt a llow s tw o separa te ju s t i f ic a ­
tions fo r  deviation  from  the idea! impu­
tation figu res . T h e  f ir s t  is . . .
variance occu rring  because o f  uncon­
tro lla b le  fac to rs , despite a good fa ith  e f­
fo rt to achieve mathematica l precision. 
The second acceptable dev ia tion  is that 
which "the S ta le  must ju s t i fy "— the im ­
p lication being that while it was a con­
tro lla b le  deviation , o th e r fac to rs  " in c i­
dent to the e ffe c tua tion  o f  a rationa l 
stale po licy " can lie advanced in ju s t i f i ­
cation. f low e v c r , as the Sup rem e Court 
cautioned at an e a r ly  d a le  iu Reyno lds v. 
S im s, acceptable state polic ies a rc g rea t­
ly  lim ited.**
S ince ou r op in ion  iu Egan v. Hammond, 

there have hern three Un ited  S tates Su-

41. 502 l ’.2il nl XII5 (footimli' omitted).
47. I J .  nt X07 (fuolliote im illltx l). See  llnyn- 

utila v. .Sima, 377 U.S. ill 070-5X0, XI K.t't. 
at 13!MM3!II. 12 I..Kd.2d at 537 53K.

43. 410 U.S. .315. 113 S.Ct. 1)70, 35 I..I'M.2.1 
321) (1073), Himlifinl, H I I'.S. 022. 03 S.Cl. 
1175. 311 I . Ed .2d 311) (1073).

44. I lu l  vi'r upiniim uf Itri'iiiiau, 3., diaii'iiling, 
iiiili.Hting Hint Hh- minimum vnriiiHim might 
well liiivn la.en 23.1) j i i ' r i f i i l . 411) I'.S. ul 
.130, 03 S.Ct. ul 001, 35 I..I'M.2d at 337.
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prcu lc Court op in ions somewhat am e lio ra t­
ing the rig id standards p reviously applied. 
In the firs t o f  this tr i lo g y , M ahan v. 
H ow e ll,43 a V irg in ia  rcappartii>unient plan 
in vo lv ing  a maximum va ria tion  o f  16.1 
p e rcen t44 (one district was ove rrep resen t­
ed hy 6 .8  percent and another unde rrep re ­
sented hy 9.6 percent) was held to lie ju s t i­
fied hy the state policy o f  fo llow in g  po liti­
cal subdivision boundary lines. T he  court 
recognized that the states had been acco rd ­
ed m ore latitude w ilh  respect lo  state leg is­
lative rcapportiom ncn l than with respect to 
congressional red istric ting .40 W h ile  r e a f ­
firm ing  the hold ing o f  Reyno lds v. Sitns 
th a t :

[T Jh c  Eqtta' I'ro tection  C lause requ ires 
that a S tate make an honest and good 
fa ith  e f fo r t  to construct d istricts, iu Ixith 
houses o f  its leg is la tu re , as n ea rly  o f  
equal population as is practicable.**

the court in Muhan emphasized th a t :
So long as the d ivergences from  a strict 
imputation standard a rc  based on leg iti­
mate considerations incident to the e f ­
fectuation o f  a ra tiona l state policy, 
some deviations from  Ihe cqtial-pupula- 
lion  p rincip le a re  con stitu tiona lly  perm is­
sible w ilh  respect lo  the apportionm ent 
o f  scats in e ither o r  both o f  the (w o 
houses o f a bicameral state leg is la tu re .*1
In G a ffn e y  v. Cummings,** the Supreme 

Court upheld a reapportionment p lan fo r 
the Connecticut General Assembly in v o lv ­
ing a m aximum  deviation o f  7.83 percent 
a lthough a pro|x jsed plan had hero subm it­
ted in vo lv ing  a much sm a lle r dev ia tion . In  
establishing the rrappo rtionm cu l p lan , Ihe 
apportionment lioard  had fo llow ed  a policy

4 5 . 410 U.S. u ( 322, 03 S.t’ l. at l)XI, 35 I,. 
1-M.2.I at 321).

4 6 . 410 ll.S. nl 324-325, 03 S.Cl. nl II.X5. 35
I,.Ed.2d nl 3,'Ml. iiuulim i /runt Iti'vnnlda v. 
Sima, 377 ll.S. nl 577. XI S.Ct. nt 1300. 
12 I,. Ed 251 a I 530.

47. Id ., i;uoHiii/ /rum Iti'yuulila v. Sima. 377 
U.S. al 570. XI S.Cl. nt 13111. 12 I, Ed.2d 
al 537.

48 412 U.S. 735, 113 S.Cl. 2321. 37 l,.Ed.2d 
MW (11)73).
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o f  "p o lit ic a l fa irn e s s "  aimed at establishing 
"a  rough scheme o f  p rop o rt ion a l represen ­
tation o f  the tw o m a jo r  po litica l pa rties ." 40
The Sup rem e C ou rt conc luded :

W e ih iuk that appellees' show ing o f  
num erica l d ev ia tion s fron t popu lation 
equality am ong the Senate and Mouse 
d istric ts iu this ease fa iled  lo  m ake out a 
prim a fac ie  v io la tion  n f the Equal P ro ­
tection C lause o f  the Fou rteen th  Am end­
ment, w hethe r those dev ia tions a rc  con ­
sidered a lone o r  in cornh iua linn  w ith the 
add itiona l fac t that another p lan could 
lie conceived with low er deviations 
among the S la te ’s leg is la tive  d istricts. 
Put an o th e r way, the a llega tions and 
p ro o f o f  popu la tion  dev ia tions among Ihe 
d istric ts fa i l in size and qua lity  to 
amount lo  an inv id ious d isc rim ination  
under Ihe F ou rteen th  Amendment which 
would en tit le  appellees to re lie f absent 
sonic coun te rva iling  show ing hy the 
State .64

A lthough the C ou rt found iu its p rev ious 
decisions the p rin c ip le  that, “ (T J h e  la rg e r 
va ria tion s from  substan tia l equa lity a rc  too 
great lo  lie ju s t i f ie d  hy any slate interest 
so fa r  suggested", neverthe less it a lso  held 
that, " [M j iu o r  dev ia tion s from  m athem ati­
ca l equa lity am ong  state leg is la tive  d is­
tricts a re  in su ffic ien t to make out a prima 
facie case o f  ii> id ious d iscrim ination .

. " 61 T h e  C ou rt recogn ized that 
sta le le ap p o rlio n r ,ent is the task o f  the o r ­
gan o f  state g P ’ Crnment selected to per­
fo rm  it,61 and hat "v e il though a s ligh tly  
better p lan co J created , that fact did 
not establish an in v id ious d isc rim ination  
under the fou rteen th  amendment.

[1 1 ] F in a lly , in W h ite  v. R eges lc r,43 a 
T exas reapportionm en t p lan was upheld al-

4 9  Id . at 73X, 03 S.flt. Ht 2324, 37 I ,  Kd.26 
at 303.

50 Id . at 740. 03 S.Cl. at 2325, 37 I-.Kd.2d
al 304-305.

51. Id . at 745. 03 S.Ct. at 2327. 37 l-.Kd.2d
nl 307.

52. Id  al 751. 03 S.Cl. at 21130. 37 l.,Ktl.2.l nl
311. The Cmirl i-uinled out that roualitu-
tiuunl violations could occur even though ilia-

though it contained a maximum imputation 
variance between the largest and smallest 
d istrict o l  9.9 percent. N o acceptable slate 
po licy was advanced tu support the dev ia ­
tions. H ow ever, on ly  23 d istric ts were 
o ve r o r underrepresented hy m ore than 
three percent, and on ly th ree o f  those d is ­
tric ts hy more than five  percent. The 
C ou rt held that it did not consider re la t iv e ­
ly m inor population deviations am ong state 
d istric ts to so d ilu te the franch ise in un ­
derrepresented d istric ts so that ind iv idua ls 
iu those d istricts were deprived o f  fa ir  and 
e ffec tive  rep resen ta tion :

Very like ly , la rg e r d iffe ren ce s  between 
d istric ts would not he to le rab le  w ithout 
ju s tific a tion  "based on leg itim ate consid ­
erations incident lo  the e ffec tua tion  o f  a 
ra tiona l sta le p o licy ," Reynolds v. S im s, 
377 U .S . at 579 H4 S .C t., at 1391, 12 I.. 
Ed.2d 506 ; M alian v. I low c ll, supra, -III) 
U .S . 315, 93 S .C t. 979. 35 I..K d .2d  320, 
hot here we are con fident that appel­
lees failed lo  c a rry  the ir burden o f  p ro o f 
in so fa r as they sought lo  establish a v io ­
lation o f  the Equal P ro tec tion  C lause 
from  population varia tions a lone .44

According lo  Justice U rcnnan, H'kile es­
tablished a rig id  demarcation lin e :

|T ]h e  Court today . . . re a s o n js ]
. . . that a show ing o f  as much as
9 .9%  tota l deviation s t ill does not estab­
lish a prima facie case under the Equal 
P rotection C lause o f  the Fourteen th  
Amendment. Since the C ou rt expresses 
no m isgivings almut ou r recent decision 
in Abaic v. M tind l, 403 U .S . IK2, 91 S .
Ct. 1904, 29 I..Ed .2d  399 (1 9 7 1 ) , where 
we held that a to ta l deviation o f  11.9%  
must lie ju s tified  hy Ihe S la te , one can 
reasonably surm ise that a line has been

I riel* ware equal or nulwtanlially eqniil in 
IKqiiilalinii aa. fur maniple, when multi inciii- 
lier dialricla lire ml enlalilianl aa In invhlioiudy 
liiininiiu' tint voting Mrcnglh <>( raeial o r 
IMiliiiea! group*.

53. 112 I'.S. 755. 1*3 S.I'I. 2332. 37 l-.Kil.2d 
314.

54. Id at 7 t ll. 63 S.I'I. at 233X, 37 l-.Kd.24 ul 
323.

O RO H  v. EOAN  AlHgkn 877
r i le  a- Aln-l» 52H !• 2lt Mil

d rawn at HI*; de« latniii'- hi e t r w  o f 
that aiiuum l are apparently  a iT rp ta ldc  
on ly on a showing o f  ju s tif ic a tio n  hy the 
S ta le ; deviations less than t lia l amount 
requ ire no ju s tif ic a tio n  w hatsoever.64 

W e conclude that iu the absence o f  a 
show ing that the m anner o f  reapportion ing  
a sta le was im properly  m otivated o r  had 
an imperm issible e ffe c t , deviations o f  up to 
ten percent requ ire  no show ing o f 
ju s tif ic a tion .64 The s la te , how ever, has 
the burden o f  show ing that dev ia tions in 
excess o f  ten percent are  "based on leg iti­
mate considerations incident to the e f fe c ­
tuation o f  a ra tion a l state po licy".

f 12J W c thus must ascerta in  whether 
the sta le has met its burden o f  ju s tif ic a tion  
here. As indicated in ou r o rd e r o f  June 6, 
1974, we find that House d istric ts No. 22 
(N o m e ), N o. 16 ( l l r i s t o l  f la y ) .  N o . 12 
(A ncho rage  W e s t ), No. 2(1 (F a irb a n k s ), 
N o. I I  (A ncho rage  S o u th ), N o. 9  (A n ­
chorage S p en a rd ), and N o . 17 (B e th e l) , 
and Senate d istric ts J (A ncho rage  W e s t ), 
M (B r is to l B a y -B e th e l), O  (F a irb a n k s ) , (> 
(A nchorage Spenard ) and I (A ncho rage  
S ou th ) a re  m alapportiuncd in excess o f  a 
I f  percent maximum com parative va riaocc , 
and that the appellees fa iled  to demon­
strate that the individual variances from  
the mean in those d istric ts were based on 
legitimate considerations incident to the 
implementation o f  a ra tion a l state policy.41

f 13] W e find it necessary lo  discuss 
b rie fly  the reasons advanced hy the A dv i­
so ry  B oa rd  in attempting lo  ju s t i fy  the d is ­
parities in each o f  the d istric ts re fe rre d  to 
a liove. W e a re  convinced that the Board  
made a good fa ith  e f fo r t , Imt u n fo rtu na te ly

55. Id . lit 77(1, 1)3 S.Cl. at 234!i, 37 I-.Kd.2d 
nt T i l  ( llro itian , J., dinacnting).

56. Tlm chllllfllgcrl’ hricfn are silent on tlm 
iHaue uf whether I lie governor'll plan hint Ilia 
purpoNti ur effect of dincriuilunling iuqieriiila- 
aihly again*! nny racial, ethnic nr ix ilitira l 
group. At oral argument, counsel for llie 
ihnllrugers. wlm in nlmi n slate nenatnr from 
Aiii'hurugc. conceded Hint Ilm record did not 
demmiHlratc any aiieli discrimination.

57. Tlm attempted jiiK lificnthilis are In he 
found in tlie rriairt niul piuixwcd plan of Ihe

wc liiu l tli.it tin rr.iM ins advanced hy the 
Itn.ird do nut w iih -l.iiu l d ose  scrutiny un­
der the standards e lim ina ted  by the Un ited  
States Supreme Cou rt. In  many instances, 
one o f  the p rincipal reasons advanced hy 
the Board  was the p reservation  o f  the 
boundaries o f  reg iona l co rpo ra tion s estab­
lished under the A laska N ative C la im s S e t­
tlement Act, U nder that Act, tlie s la te  
was divided into 12 regions, and separate 
eor|K iratio iis were established fo r  each re ­
gion. By (he d ivision it was sought lo  e s­
tab lish homogeneous g roupings o f  
N a t iv e r* peoples having a common h e ri­
tage and sharing common interests.44 T he  
use o f  such corporate lioundarics ill d is ­
tric ting  might constitute ju s tif ic a tion  fo r  
some population deviation . F o llow ing  cor- 
porate lioundarics was stated as a reason 
fo r  the composition o f H ouse d istric ts 22 
(N om e ), which was 15 percent o v e rre p re ­
sented, 16 ( l l r i s t o l B a y ), which was 10.9 
percent overrepresented, and 17 (B e th e l) , 
which was 6.3 percent overrepresented . 
W e  find, however, that none o f  those d is ­
tric ts has the boundaries o f  a N ative c o r ­
poration . Each included substantia l p o r­
tions o f  m ote than one corporate region .

Add itiona lly , it was suggested that the 
N'otne area had a unique N ative composi­
tion . But the makeup o f the population 
both to the north  and east does not v a ry  
s ign ifican tly  from  that o f  the ad jo in ing  
villages w ith in the Nome huundarics. The 
m ining potential in the area and the need 
fo r  a "common port fa c ility " do  not consti­
tute considerations incident to the im p le­
mentation o f  a rationa l state policy so as 
to ju s t ify  a d isparity o f  15 percent ovc rre - 
prescntation .

(Joverhor'a Ailviaory iteaiqairtlnnmrnt lioard. 
Tlie testimony r t  tlie tria l of lliia cane pro 
ilveed little  i f  nny evidence to aupplement 
tlm Jnatlfieatlong net forth In tlie rc|xirt.

58. "Native" ia liaairally defined in Die Act 
aa a ciliien of tlm Dulled Mtnlea who ia '/(III 
degree or more Alaaka Indian. Kaklniu or 
Aleut, or coinhination thereof. 43 II.H.C.A. |  
1602(h).

59. 43 D.8.C.A. |  1606.
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Ni> va lid  reasons were advanced fo r the 
1(1.9 percent over represent a lin i) w ith  re fe r­
ence In House D is tr ic t 16 ( l lr is to l f la y ). 
We can agree w ith  Ihe Hoard's decision 
not to  combine the llr is to l lla y  area w ith  
the A leu tian  Chain because o f  conflic ts be­
tween the residents o f  the two areas, hut 
that does nut expla in why other areas 
could not have been added to Ihe d is tric t 
so as to create less o f a variance.

D is tr ic t 20 (Fa irbanks) is a uuilti-u iem - 
hcr d is tric t electing six house members. I l 
is 7.-I percent overrepresented, and no valid 
reasons were set fo rth  as to why additional 
areas cm ild not lie included so as to reduce 
the variance.

The explanation advanced fu r D is tr ic t 17 
( llc th c l)  having 6.3 percent overrcprescn- 
ta linu  was the inclusion o f a portion o f Ihe 
Calista N ative  C orporation Region and u t i­
liza tion  o f  one n f  the boundaries o f  that 
region. In  v iew  o f the fractionation o f 
Calista revealed hy reference to the maps, 
Ihe reason advanced cannot ju s tify  the d is­
crepancy under the Supreme Court guide­
lines.

F ina lly , Anchorage d is tric ts  9, I I  and 12 
were underrepresented respectively hy 5.9,
6.5 and 8.6 percent. Having made the po li­
cy derision to divide Anchorage in to  six 
d istricts, Ihe A dvisory Hoard endeavored 
to id e n tify  like  socio-economic areas, based 
on Ihe cost o f  housing, the concentration 
o f m inorities, income levels, the need for 
transit systems and grow th  and develop­
ment plans. I l is clear from  the testimony, 
however, that there are few i f  any homo­
geneous areas w ith in  the Anchorage l lo r ­
ough; the patterns u f housing, income lev­
els and m in o rity  residency criss-cross ex­
tensively.

The Hoard's apparent e ffo r t  was d irect­
ed at compliance w ith  the Alaska constitu­
tiona l mandate that d is tric ts  contain "as 
nearly as practicable a re lative ly  integrated 
socio-economic area."*® Some guidance as

60. Art. VI, ji II Alaakii t ’onat.
61. Minute*, ('unxtiliiliim iil ('onvclilhm lH3ti.
62 1,1. Ill 1873.

to the meaning n f  the term  “ socio-econom­
ic area" may he garnered from  the minutes 
o f the Constitutional Convention.

It appears that Delegate llc llc n th a l ad­
vocated the use o f  the term, describing it 
as fo llow s:

(w jh e rc  people live  together and work 
together and earn the ir liv in g  together, 
where people do that, they should he log­
ica lly grouped that w ay.*'

I t  cannot he defined w ith  mathemati­
cal precision, hut it  is a de fin ite  term, 
and is susceptible n f  a de fin ite  in te rp re ­
tation. W hat it means is an economic 
unit inhabited hy people. In  other 
words, Ihe stress is placed n il the canton 
idea, a group o f people liv in g  w ith in  a 
geographic un it, socio-economic, fo llow ­
ing i f  possible, s im ila r economic pursuits.
I t  lias, as I say, no m athematically pre­
cise de fin ition , hut it has a de fin ite  
meaning.

I t  is in common use among po litica l sci­
entists.

I th ink  it  is a po litica l and economic 
term rather than a legal term.**

It would appear from  that discussion 
that a community such as (he G reater A n ­
chorage llo rough m ight he considered as a 
socio-economic area, hut that i t  becomes 
extremely d if f ic u lt  to fragm ent (he area 
w ith  geographic nicety according lo  the 
patterns endeavored to he fo llowed hy the 
Hoard. As was slate-- iu The Report o f 
the Masters, appended to the decision in 
Fgan v. Hammond: “ Close scrutiny o f 
population characteristics in Anchorage do 
f sic J not reveal clearly delineated ethnic 
ghettos." *J And a l least as fa r  as the 
election o f  legislators is concerned, Alaska 
does not seem to he a fflic te d  w ith  the ra­
cia l miasma adversely a ffec ting  uthcr sec­
tions o f the Untied States.*4

63. f>02 I '.24 nt Hit I.

64. Mirny Ahinkn Motives have heen circled 
to llie legiHlnlurn. anil two Imve ht-i'ii elevated

GROH v. EGAN Alaska 8 7 9
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[14] 'Fhc testimony m the court below 
indicated that there are few i f  any homo­
geneous socio-economic areas w ith in  the 
Greater Anchorage Area llorough, and 
that patterns o f housing, income levels and 
m inority  residency arc d if f ic u lt  to deline­
ate. W hile  such patterns may form  a basis 
fo r d is tric ting , they lack the necessary sig­
nificance to ju s t ify  the substantial d ispari­
ties o f 5.9, 6.5 and 8.6 p.trccnt. In  an u r­
ban area such as Anchorage, more mathe­
matical exactness can he achieved than in 
the sparsely settled portions o f the state 
where pockets o f  cu ltu ra lly  and economi­
cally divergent imputations may he separat­
ed hy geographic harriers. We hold that 
appellees have failed to meet the constitu­
tional burden o f ju s tify in g  the discrepan­
cies found in  D is tr ic ts 9, I I  and 12.

[15] On the other hand, we do find 
that the burden was met w ith  reference to 
House d is tric ts  2 (W ra n g e ll- I ’etcrsburg), 4 
(Juneau), 14 (K o d ia k ), and 15 (A leutian  
Chain). W il l i  reference to the Juneau and 
W ra ng e ll-I’eterslm rg areas, the Hoard was 
confronted w ith  the d if f ic u lt  problem of 
jugg ling  tlie  more contiguous, compact, re l­
ative ly integrated socio-economic areas o f 
Southeast Alaska w ithout extending a sub­
stantial distance in to an unrelated area 
separated hy immense natura l harriers. 
Yakutat, the northwestern-most settlement 
in Southeast Alaska, which is itse lf sepa­
rated hy great distance from  the other 
communities in the region, is 225 a ir miles 
from  the nearest population center in the 
Southcentral region, Cordova. There arc 
valid considerations both h is torica lly  and 
geographically fo r not endeavoring to span

to the iKmltion of l're*iile iil of the Semite. 
Appellants twilit out I lint •  blnck wr* elerdxl 
to Ilm IIoiihc from u <li*lrict with r i i ln*ig- 
iiifirR iil minority iwpiilalim i (lledland Hep. 
34|

65. Ah tin: lloaril explained:
The orientation of lli i*  entire ilixlrii-l i* 

fishing. fluti processing, foreal |iro4uel*, 
nml tonrimn, unit nenrly nil uf it* i-omumiii- 
tic* partake of nil of Ilium activities. They 
are integrated by (lie .Southeast System 
of tlie Alaaka Marine Highway anil hy 
mimerouH air tm i operator* ami a scheduled 
commercial airliuea. The population i* a

llia t gap. W ith in  the Southeast area, Ju­
neau is substantially underrepresented, ex­
ceeding the norm for a two-member dis­
tr ic t hy 14 percent. The Hoard, however, 
presented a rational basis fo r not severing 
Skagway and Haines from  the d is tric t, the 
only logical a lternative which would reduce 
the underrepresentation. There are close 
transportation tics between Juneau, lla iucs 
and Skagway hy daily scheduled a ir fligh ts 
and frequent fe rry  service; a Juncati- 
lla ines highway connection has been 
planned. The d is tric l is quite d istinct from 
the rest o f  the Southeast region by v irtue 
o f the nature o f its development and (lie 
fact that i t  is almost entire ly composed o f 
portions o f the mainland, rather than the 
islands o f the archipelago; h is torica lly  Ihe 
three communities have always heen close­
ly lirked , w ilh  Juneau serving as an eco­
nomic huh fo r Haines and Skagway.

D is tric t 2 (W rangell-Petersburg) is the 
other Southeastern d is tric t w ith  a substan­
tia l deviation—9.3 percent overrcprescnta- 
tion. The Hoard stated valid considera­
tions fo r th is variation, which necessarily 
implemented the rational slate policy, ex­
pressed in the Alaska Constitution, o f 
achieving, as nearly as practicable, contigu­
ous, compact te rr ito ry  containing a rela­
tive ly integrated socio-economic area.**

We likewise find  adequate ju s tifica tio n  
fo r the 6.5 percent ovcrreprcseulaliou in 
the vast and remote A leutian Chain D is­
tr ic t. The d is tric l includes a ll n f the area 
o f the Aleut League Corporation. There 
appears to he no feasible means o f adding 
additional areas o f population to (his d is ­
tr ic t w ithout worsening the imbalance al-

m iiliira  of native* ami noivnalivc laic). 
The only option for reducing the Might over- 
representation whh-h the iliiitrh i nmy enjoy 
would lie io rcaeh into the .liinenu iliHlriet 
(rein the smith or went, taking part of 
Dougin*, J mean, nr Haines. Such a coiirac 
would eitl.er effectively diaeufram'liiHe lliat 
part of I'-otiglaH or .liuieau engrafted la the 
district or would require ■ hiaeelimi uf Ihe 
Ilallier llorough, further niihmergiug it*  ill- 
Htiluttnnnl voice in llie legihlaliiro. Ksleml- 
ing into Prince of Wales Island ur llie Sitka 
district would only magnify (lie alight 
uumerirol advantage already inevitable fur 
those districts.
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ready present in D is tr ic t Id (K od iak). Hy 
the same token, Kodiak, which is overre­
presented hy 5.7 percent, does not readily 
present an a lte rna tive , as il is .surrounded 
hy the A leu tian  C hain D is tr ic l.

Since the senate d is tric ts  continued house 
d is tric ts  and u tilized  the same boundaries, 
the identical reasons fo r approving o r dis­
approving the d isparities arc applicable. 
We thus fin d  it necessary to hold that Sen­
ate D is tr ic ts  G (Anchorage Spenard), I 
(Anchorage South ), J (Anchorage West), 
M ( l lr is to l R ay-Iic the l), and O (F a ir ­
banks) exceed perm issible constitutional 
lim its  as to  population variances, and that 
appellees have fa iled  to demonstrate (hat 
such variances arc based on leg itim ate con­
siderations incident to the implementation 
o f a rationa l state policy.

V

D IS T R IC T IN G  O F  T H E  G R E A T E R  
A N C H O R A G E  A R E A

Appellants com pla in o f the d iv is ion  o f 
Anchorage in to  s ix  election d istricts, con­
tending that the area constitutes one in te­
grated socio-economic area which should 
not he fragmented.

{16] We have previously upheld the 
authority o f  the governor lo  create siuglc- 
memher d is tric ts  from  m ulti-m ember 
districts.** The power to create such sin­
gle-member d is tric ts  applies to  integrated 
soci-ecouomic areas as w ell as to other 
areas. We do nut construe the Alaska 
constitutional requirement (hat d is tric ts  be 
formed from  contiguous, compact, re lative ­
ly integrated socio-economic areas to pro­
h ib it smaller d is tric ts  w ith in  such areas. 
The smaller d is tric ts  would s till conform  to 
the constitutional standard. I t  is conceiva­
ble, fo r example, that the population o f 
Anchorage could vastly increase. It  surely 
could not have heen contemplated hy the 
framers o f the C onstitu tion  that a compact, 
contiguous, and socio-economically inte­
grated m etropolis o f  perhaps 500,(XX) per­
sons could not he d is tric ted .

(17] The Advisory Hoard was con­
fronted w ilh  competing policy considera­
tions w ith  reference to the desirab ility  o f 
keeping the ballot simple, encouraging 
qualified candidates to run fo r public o f ­
fice, and ensuring maximum voter p a rtic i­
pation, as opposed to avoiding undue frag ­
mentation o f the community. The m a jo r i­
ty o f the Hoard found th a t:

A t-la rge representation would producc 
an mi w ic Idly prim ary ballot w ith  well 
over 100 candidates. T w o  d is tric ts— 
each to elect eight representatives and 
four senators— would s till produce a 
cumbersome total o f candidates and 
would he a more complicated ballot than 
is presented to voters in any part o f 
Alaska.

The governor adopted the plan advocated 
hy a m a jo rity  o f the Hoard, whereby the 
c ity  was divided into six d istricts. W hile  
substantial arguments have heen advanced 
both fo r and in opposition to Ihe Hoard's 
decision, wc cannot say that it is not based 
on rational as opposed lo a rb itra ry  consid­
erations. Therefore, under the standard o f 
review which we have adopted, the deci­
sion o f the Hoard must he upheld.

Arguments have also heen advanced as 
to Ihe manner o f delineating the d istricts, 
aside from  the population imbalances dis­
cussed previously. We do not find  that 
the boundaries lack a rational basis. Since 
we  are not free to impose our judgment as 
to the wisdom o f the particu la r partitions, 
we cannot entertain the argument that A n ­
chorage could have been divided more pru ­
dently.

The superior court did not e rr in uphold­
ing this portion o f (he reapportionment 
plan.

V I

T H E  T E R M IN A T IO N  O F  S E N A T O R I­
A L  T E R M S  

Hecausc Ihe reappurtionment plan sub­
stantia lly altered the senatorial d istricts in 
the Greater Anchorage area, the governor

68. Egan v. tUiiiinoml, 602 I'.2<J at 673.
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ordered that new elections must he held in 
1974 fo r all senate seats in these districts. 
Formerly, the arra constituted one senato­
ria l d is lr ic l from  which eight senators 
were elected, four being selected to fonr- 
year terms at each biennial election. The 
four incumbents whose terms would other­
wise have extended to 1976 thus had the 
balance o f the ir terms u f o ffice  truncated.

Appellants contend that there was no 
need to term inate senatorial terms. The 
principal argument advanced, however, is 
not directed to the au thority  o f the gover­
nor to term inate the terms o f  incumbents 
under the Anchorage reapjiortionmcnt plan 
establishing six new d istricts, hut to  the 
appellants' preference that members o f the 
senate should represent " la rge r, broader, 
socio-economic constituencies and should 
he elected area w ide." Reference is made 
to a Senate Resolution expressing sim ila r 
sentiments.*7 

[1 8 1 W h ile  the governor m ight have 
favorably considered the policies o f having 
senators from  Anchorage elected at large, 
there were valid reasons fo r him  to exer­
cise his discretion hy d iv id ing  the area into 
six d istricts. In  the previous section o f 
this opinion, we stated our reasons fo r up­
holding the governor's decision to red istrict 
the Anchorage area. Once th is portion o f 
the reapportiom nfut plan has heen ap­
proved, appellants' p rincipal argument 
evaporates. Since the d is tric t from  which 
the four holdover senators were elected no 
longer exists and the new d is tric ts  have 
vastly changed boundaries, it was w ith in  
the governor's discretionary au thority  to 
require m id-term elections. When con­
fronted w ilh  the same question in Egan v. 
Hammond, we stated:

A need to truncate the terms o f incum­
bents may arise when reapporlionment 
results in  a permanent change in d is tric t 
lines which either excludes substantial 
numbers o f constituents previously rep-

67. S.Rra. I, Mill I.i'*iK.2d -Si'mh. (1074).

68. 602 I '.2d at M73-H74 (footnote omitted).
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resented hy the incumbent or includes 
numerous other voters who did not have 
a voice in the selection o f that incum­
bent. The discretionary au thority  to  re­
quire m id-term elections when necessary 
is well established.**

Counsel refers to the decision o f  the Su­
preme Court o f C a lifo rnia  in Legislature v. 
Reinecke.** There a masters-recommended 
reapporlionment plan which provided fo r 
hold-over senators to  continue to serve fo r 
the balance o f the ir terms was upheld as 
having a rational basis. The court consid­
ered the desirability o f continuing the o r­
derly operation o f the four-year staggered 
term  system whereby ha lf o f the senators 
would hold over at each session. A lthough 
it recognized a "resu lting  inequality among 
electors” , the court found that the mere 
two-year duration o f such inequality was 
not su ffic ien tly  egregious to require tru n ­
cation o f teims.1*

I f  we had the orig ina l decision to make, 
we might well he persuaded hy s im ilar rea­
sons lo  have the four senators continue to 
serve the balance o f their terms. Wc con­
clude, however, that valid reasons were 
presented fo r truncating Ihe terms and, ac­
cordingly, we a ff irm  the tr ia l court's deci­
sion upholding that portion o f the reappor- 
tionmcnt plan.

A ffirm e d  in part and reversed in part.

E R W IN , J., w ith  whom CO N N O R , J., 
jo ins, d’ssenting.

O RDER

This case is befcre the Supreme Court 
o f  Alaska on appeal from  a judgment en­
tered hy Superior Court Judge James K. 
Singleton in favor o f apiiellees. Appel­
lants below have raised a number o f objec­
tions to the proclamation o f  reapportion­
ment and red istricting  issued hy Governor 
W illiam  A . Egan on December 11, 1973, 
adopting a plan submitted hy the Govcr-

69. 10 (bit.3d 306, HO Cal.Itptr. 7tH, Bid I*. 
2d 6 (1073).

70. Id . 110 Cal.Itptr. at 723-724. SKI l*.2tl at
11-12.
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nor's A dv isory  Rcapporiiuum cnt Hoard. 
A lte r  considering llie  briefs o f llie  parties 
and bearing ora l argument, a m a jo rity  u f 
llie  Supreme Court a ff irm s  tlie  decision o f 
Judge S ingleton on llie  fo llow ing  issues:

1. T lie  use o f Ihe 1971) census data.

2 . The use o f  the form ula establishing 
the number o f  m ilita ry  personnel and 
dependents to he included iu Ihe pop­
u lation base.

3. The a u tho rity  o f  the G overnor lo  es­
tablish m ultip le  senatorial d is tric ts  
w ith in  the grea te r Anchorage area.

4. The a u tho rity  o f  the G overnor to 
truncate senatoria l terms when Ihe 
d is tric ts  from  which the senators 
were elected have been substantially 
changed.

We hold, however, that the superior 
court's conclusion that a ll House and Sen­
ate d is tric ts  have been properly appor­
tioned is erroneous. Specifica lly, I louse 
d is tric ts  No. 22 Nome, No. 16 l lr is to l Hay, 
No. 12 Anchorage— West, No. 2(1 F a ir­
banks, No. I I  Anchorage— South, No. V 
Anchorage— Spenard, anil No. 17 Hcthel 
and Senate d is tric ts  J Anchorage— West,
M llr is to l Hay— Hcthcl, (J Fairbanks, ( j 
Anchorage—Spenard, and I Anchorage— 
South exceed permissible constitutional 
lim its  as to  population variances as deline­
ated hy decisions o f  the U nited States Su­
preme C ourt.1 Appellees have fa iled to 
demonstrate that such variances in  the plan 
are based on leg itim ate considerations in c i­
dent to  implementation o f  a ra tiona l state 
policy.

The case is remanded so as to enable the 
Governor o f (he State o f A laska, i f  he so 
desires, to re-submit the plan to the A d v i- 
sury Reapporlionment Hoard fo r the pu r­
pose o f  revis ing it  to  bring the d is tric ts

I. While v. ItrKCHter, 412 I'.S. 755, 03 S.I'I. 
2332, 37 l,.Kil.2il 314 (11)73); Gaffney v. 
CiiiiMidtiK*. 412 U.S. 735, 03 S.Ct. 2321. 37 
L.Kd.2d 208 (11)73): Mahan v. Howell, 410

specified above w ith in  constitutional stand­
ards.

In revising the proposed plan the Hoard 
may alter any d is tric t to correct population 
imbalances, live ry  e ffo rt shall lie matte to 
insure that maximum variances in  the d is­
tric ts  set out above shall not exceed ten 
(10) per cent. There shall not he a spread 
exceeding ten (10) per cent in the popula­
tion o f any over-represented d is tric t and 
any imder-rcprescnlcd d is tric t, excluding 
the d istricts o f Southeast Alaska, D is tr ic t 
14 Kodiak, and D is tr ic t 15 A leutian  Chain, 
unless such variance is based on legitim ate 
considerations incident to a rational state 
policy w ith  specific reasons in ju s tifica tio n  
being stated. In  assessing permissible pop­
ulation variances the Hoard may disregard 
deviations in  d istricts located in Southeast 
Alaska, D is tric t 14 Kodiak, and D is tr ic t 15 
Aleutian Chain because variances in those 
d is tric ts  arc based upon legitimate consid­
erations incident to implementation o f a 
rational state policy. Changes tnay he 
made in other d is tric ts  as may he found 
necessary.

Unless a revised plan is returned lo  the 
court on o r before June 20, 1974, the in te r­
im plan promulgated liy this court hy O r­
der Establishing An In terim  Reapportion­
ment Plan For 1972 Legislative Elections, 
dated June I I, 1972,* shall he effective fo r 
the 1974 legislative elections. Objections 
to the June 20, 197-1, deadline shall he filed 
on o r before three (3 ) days from  the date 
o f this order, setting fo rth  reasons why 
some date other than June 20, 1974, would 
he more appropriate. In  the event an a l­
ternative plan is submitted hy the G over­
nor to  th is court, the court w ill receive 
w ritten  comments o r objections from  ap­
pellants i f  filed hy 12:00 noon on June 24, 
1974. In  the event alt alternative plan is 
submitted hy the deadline, the court w ill

U.S. 315. 03 S.Cl. 1)70. 35 l,.Kd.2d 320 
(1073).

2. I-.’kbii v. Hammond, 502 P.2d 850, 027-020 
(Alimkii 1072).

OROH
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review il and lake whatever action is ap­
propriate.

A lu l l  opinion shall fo llow  inc lud ing dis­
sents o f individual justices on d iffe ren t 
points raised hy this appeal.

Dated this 6th day o f June, 1974.

E R W IN , Justice, w ith  whom C O N N O R , 
Justice, jo ins (dissenting).

I dissent from  the m a jo rity  opinion on 
Ihe ground that the exclusion u f  a ll hut a 
small percentage o f Ihe m ilita ry  from  the 
rcapporlionmcnt plan's imputation base v io ­
lates the equal protection clauses o f the 
United States and Alaska Constitutions.1

In Egan v. Hammond,* this court recog­
nized that m ilita ry  personnel as a class 
cannot Ik* denied the r igh t to vote iu a 
state election o r he a rb itra rily  elim inated 
from  the population base in a reapportion­
ment plan solely because o f the ir m ilita ry  
status, although some m ilita ry  may lie ex­
cluded as a permissible device (ur lim iting  
the impact o f transients and non-residents. 
One plan suggested iu f it /u n  fo r achieving 
this goal was to lim i: the population base 
to state citizens hy adopting a registered 
voter base, even though such a base inher­
ently eliminates a much higher proportion 
o f  the m ilita ry  than civ ilians. Hut, as we 
were careful to point out, the equal protec­
tion clause o f the United States Constitu­
tion, and presumably the Alaska C onstitu­
tion, require specific factual ju s tifica tio n  
fo r e lim inating  any portion o f the m ilita ry  
from  the population base. When a partic­
ular class o f Ihe state's population—namely

1. I harbor further iniitxIviuR* about whether 
Hunin of tlie election iIihI rlt-tn in the reiqqior- 
limitnrnt plnn are "relntively intmratrd mxio- 
ecunomie ttreiio," UK required hy article VI. 
Heotlnn II of the AliiHka <’iiiimIIlm  ion. How­
ever, aince a number of llieae ilintrlela have 
lieen fniiinl In have |Ki|iiilntiou ilevialioua ill 
rai-er.a of llioae idlnwi-d miller f ilc ra l ran- 
H lifiillnn il HlanilerilN anil have lieen remanded 
lo the lloaril for iiKallfir-nliiiii, I reoervr jud*- 
mein on lliia home until I hove liail mi u|i|Kir- 
I unity to almly the modified plan.

2. 502 I\2d 350, 800-870 (Alnakn 1072).

3. See Malian v. Howell. 410 U.S. 315. 330- 
332, 113 S.Cl. 1)70, UKHilKil, 35 UK*1.2,1 320.
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the m ilita ry - is singled m il in a rcappor- 
tinnment plan fu r exclusion on the basis o f 
(hr- nature o f the ir employment alunc, (he 
burden is squarely upon the proponents u f 
the plan to demonstrate the reasonableness 
o f that course o f action, because such an 
exclusion is prima facie invalid. In the 
absence o f su ffic ien t jus tifica tio n , the m ili­
tary must receive the same treatment as 
the ir c iv ilian  counterparts.3

M y examination o f the record reveals 
that appellees clearly failed lo  ju s tify  ap­
plication o f any version o f  the W ashington 
formula in Alaska. I thus cannot agree 
w ith  the m ajority 's  assumption that the ba­
sic principle o f  the formula is as applicable 
lo  Alaska as it  wss to Washington. On 
the contrary, I find the m ajority 's  accept­
ance o f  the formula w ithout su ffic ien t 
p roo f o f its va lid ity  in Alaska lo  he re­
markable in itse lf, fo r in upholding many 
other aspects o f  the proposed reapportion­
ment plan the m a jo rity  has repeatedly em­
phasized Alaska's uniqueness.4

I also cannot accept the Hoard's to le r­
ance o f  c iv ilian  transients while al the 
same lime excluding apparent m ilita ry  
transients from  the population base. As 
we indicated in Egan v. Hammond, popula­
tion liases grounded upon state citizenship 
are acceptable otdy when supported hy ac­
curate and statistica lly reliable data fo r 
d iscrim inating between citizens and 
transien ts* In  this case, the Hoard's as­
sumption that m ilita ry  hut not c iv ilia n  
transients wuuld d istort the population base 
is w ithout foundation or jus tifica tion  in

333-334 (11)73); Itiirim  v. Ifiebnrdnoii, 384
11.8. 73, 1)2 n. 21, 80 S.Cl. I2.X0, 12)81 n. 21. 
It) l.K d J d  370. 31)1 n. 21 (1000): Carring­
ton V. It tali, 380 U.S. Ml. 115-INI, 85 S.Ct. 
775. 770-780, 13 H.Kd.Zd 075, 070 080
(1005); Ilavla v. Mann, 377 U.S. 078, (Ml.
84 S.Ct. 1441, 1448, 12 !..Kd,2d IHHl. 017
(1004); Kyan V. Ilaninmnil, 502 I',2d 850
MOO, 800 (Alnakn 1072).

4 . Src (lie diavuaaion ill Krhii v. Ilaiuniund, 
502 l'.2d 850, 805 (Alnakn 1072), i<m|dinaixiiqc 
Alaaka'a unlqururaa.

5. 502 I*,2d at 870-H7J.
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(lie record. And the m a jo rity 's  e ffo r t  to  
ju s tify  the Hoard's tolerance tow ard c iv i l ­
ian transients w ith  documentation on A las­
ka's employment patterns which is not part 
o f  the record is patently inconsistent w ilh  
tltc ir  earlier conclusion that the duty o f 
this court is to  exercise i lc  n i i j v  ju r is d ic ­
tion hascd "upon the record developed in 
the superior cou rt." •

In  fact, the record is almost completely 
devoid o f data on c iv ilia n  transients. For 
example, there is little , i f  any, support fo r 
the m ajority 's  observation that at the time 
o f year when the census was taken— A p r il 
— most o f the c iv ilia n  transient elements 
were absent front the population base. 
W ithout concrete data it cannot he merely 
assumed that m igrants and seasonal em­
ployees are not present in the state in sig­
n ificant numbers du ring  the mouth o f 
A p ril, fo r i t  is common knowledge that an 
increasing number u f transients are present 
in Alaska during  the w in te r months. I t  
also cannot lie assumed that because the 
census counts a person at the place "he 
lives anil sleeps most o f  the tim e" most n f 
the c iv ilian  transients are necessarily ex­
cluded from  Alaska's population base. As 
the m a jo rity  itse lf points out, the census 
enumerates not only those m igrants who 
claim ties (u no o ther state hut also those 
individuals wlm m ainta in  a permanent resi­
dence elsewhere and spend a m a jo r ity  o f 
the ir time in Alaska. Yet the record reveals 
that the Hoard made no e ffo r t  to determ ine 
the impact o f these transient groups upon 
the population base. Sure ly these transients 
have no greater contacts w ith  the slate

6 The n iiijiir ily  linn Hilcmplcd to lirinx lliia 
uiHtrriNl w itliin llie rcviewable rrix iril liy ju- 
illeliil nutii'u undrr C ivil Itule 48(d) ( 2) | r |
■ml |tl |. Since lliia  tiiHtrrin) Ih renaonahly 
H iilijift lo dispute nml in  accuracy canimt he 
determined hy resort lo Hourcca uf iudia- 
puluhh! accuracy, I ilu not hetieve it to be
an ap|ini|iriaiv auhject of jinlicint uni ire.

7. Even the Hlate’a 3,752 iiliriia  who were emi-
inrrnleil In llie 11170 itiikiih anil coiiHeiuii'Utly
included In the |m|MiliUlnn bane, were mil, like
Ilm military, subjected In a male citizenship
teat. Kami v. Ilainmimil, 502 l*.2d H5tl, 1)211
n. 2 (Alaaka 1072).

than m ilita ry  residents who live  here on a 
ycar-aroiind basis and whose children a t­
tend local schools.7

The m a jo rity  attempts to ju s t ify  Ihe in ­
clusion o f these transient groups iu  the 
population base liy concluding that it would 
he a "herculean task" to determine who 
among them actually consider themselves 
citizens o f  Alaska. A ga in  the record fa ils 
lo  support the m ajority . The record re­
veals that Robert Sharp, C ity  Manager o f 
Anchorage, testified liefore the Hoard that 
it cost the C ity  only $40,(XX) in 1968 to con­
duct a door-to-door canvass o f the entire 
Anchorage area, which has approxim ately 
65 per cent o f Alaska's population.4 As­
suming this to  he a fa ir  measure o f  the cost 
o f  surveying the incidence o f  state c itizen­
ship among civilians, it  becomes apparent 
that such a survey would hardly lie a 
"herculean task." Even i f  i t  were, how ­
ever, the greater d iff ic u lty  o f determ ining 
the incidence o f  state citizenship among the 
c iv ilia n  population is a weak excuse fo r 
s ing ling  out the m ilita ry  fo r d iscrim inatory 
treatment.4

The m a jo rity  goes on to  assert that the 
dissent "ignores the fundamental reason 
fo r the exclusion o f m ilita ry  personnel—  
the ir want o f  any contact w ith  the state.”
In  support o f this cold assertion they cite 
to a body o f  law which, in short, indicates 
only that the invo luntary nature o f  m ili­
ta ry  assignments (mints toward retention 
o f  the domicile established p rio r to enter­
ing the service. They also cite to a feder­
al statute exempting servicemen from  v a r i­
ous forms o f  slate taxation and then smn-

8. T;aintcripl of Ibr Julie 20. )R73, hearing ill 
Anchorage, lit 24.

S. The Iloanl illil coiialiler the effect uf the 
alate'a Irniniienl college atuileula. I lu l even 
tlirre, hi deciding lliat their number waa 
Htalialii-ally insignificant, the Hoard realed 
ita conclusion main admittedly iuconeluaive 
lima lotKdl main durational reaidency re­
quirements which liave been aia-clfically ills- 
iltqirovnl aa criteria for determining voter 
elixibilily. See .Siale v. Van Don, 502 I ‘.2d 
453 (Alaaka 11172).

r iii*  i»w. a it*-1D

m arih  I 'liiiih id c  that a* a it  Mill n l tin * law 
and the "e iim .iinu  -- u f m d il.tn  life , a m t » 
iceman and Ins fam ily may n-mam cum 
plelely a loof front Ihe Mate n f Ins assign­
ment . . . . "

This argument is unpersuasive fo r three 
basic reasons. One, il ignores the location 
n f the burden o f  p ro o f; two, it  indicates a 
fundamental misunderstanding o f the eco­
nomic facts o f m ilita ry  l ife ;  and three, i t  
ignores the fact that the same argument 
can he made w ith  regard to other classes 
o f federal public servants who serve in 
Alaska fo r lim ited terms hut were not ex­
cluded from  the population base.

F irs t, it  is not disputed that a service­
man has an option to remain economically 
a loof from  the slate o f his assignment, nei­
ther contributing to its treasury nor u tiliz ­
ing its services. Hut the burden neverthe­
less remains squarely upon the state to  es­
tablish that each and every m ilita ry  person 
excluded from  the population base in a rc- 
apporlionment (dan has iu  fact exercised 
this option. Hy silently condoning the 
state's fa ilu re  to meet this burden, the ma­
jo r ity  is overru ling  our holding in  Egan v. 
Hammond respecting the burden o f proof 
on (he m ilita ry  exclusion issue.

Second, no doubt the "economics o f m ili­
ta ry  life "— which presumably refers to the 
tax exempt status o f servicemen and the 
Itonuscs offered nondom iciliaries stationed 
in  Alaska—arc largely responsible fo r the 
fa ilu re  o f many m ilita ry  personnel sta­
tioned in  Alaska to publicly admit domicile 
hy registering to vote. Hut what the ma­
jo r ity  fa ils to discern is (hat an unw illin g ­
ness to register to vote is not conclusive o f 
a serviceman's intentions o r desire to lie- 
come a state citizen. A ll that i t  demon­
strates is a perfectly expectable reluctance,

10. Another ilieliirhiiiK iiapcrl u l "m ilitary 
ei'onoliiira" whirh ia iKimreil by the maturity 
la Ihllt, despite tin- fui-t (hat all m ilitary 
perannmd arc count n l for I bo puriwae of ob- 
titiiiiiik  federal revenue sharing, they ere now 
effectively denied rcprcHeiiluthm in llie leglii- 
lulivo laidy which aelH Ilm prioritiea eon- 
IrolliiiK the i-ipemliture of lliia revenue, 
lleaie feirneae would niqicur to require that n

r u  n on the part n l buna fide m lita ry  resi­
dents. in  risk losing s ign ifiea i I economic 
advantages hy registering lo vole. The 
"economics o f m ilita ry  life "  indicate not 
that the m ilita ry  lack "any contact w ith  the 
slate beyond mere presence" hut rather 
only that the m ilita ry , both resident and 
nonresident, arc subjected to unique eco­
nomic pressures to which c iv ilians arc not 
exposed. Forcing m ilita ry  residents lo  
w ithstand these pressures al the cost o f 
surrendering the ir fundamental r igh t to lie 
included w ith in  the population base effec­
tive ly  penalizes them fo r exercising consti­
tu tional righ ts .14

T h ird , the same argument regarding 
m inimum contacts w ith Ihe state that the 
m a jo rity  makes w ith respect to the m ilita ry  
also applies to  a body o f fedeial public 
servants who serve fo r lim ited terms in 
Alaska and enjoy many o f the same trap ­
pings and benefits as the m ilita ry . Yet the 
m a jo rity  ignores the fact that no attempt 
was made lo exclude them from  the popu­
la tion  base. Certain employees o f the fed­
eral I ’ tthlic Health Service and the Coast 
and Geodetic Survey, who enjoy m ilita ry  
rank s im ila r to Coast Guard rank, are as­
signed to Alaska fo r lim ited terms u f duty, 
as arc certain employees o f the Federal 
A v ia tion  Adm inistration and the A nny  
Corps o f Engineers. C erta in ly these 
groups should lie treated on a par w ith  the 
m ilita ry  i f  the m ilita ry  are to he subjected 
to a state citizenship test.

The m a jority  goes on to point out that 
the "largest c la im " to  representation o f Ihe 
m ilita ry  in Ihe population base lies in the 
25-50 per cent o f m ilita ry  personnel and 
(heir dependents who at Ihe time o f the 
1970 census had lived in the state fo r more 
than five years. They then note that the

alete which urcepts federal funila for the pur­
pose of providing local aervlcea lo m ilitary 
liermmnel should lie required to assure an ef­
fective voice lo the m ilitary III determining 
bow these funds arc to be a|ient. Counting 
a mere I I  |>er cent nf (be m ilitary in the 
imputation base falls far abort of achieving 
I bin goal.

A l n s k n  885QROH v. EOAN
Mil I' 2,1 Nil
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present plan includes a fa r larger perci'iit- 
age -05 per ren l- n f llie  m ilita ry  ami the ir 
dt-pi-udciits than the 25 5(1 per eent that 
would he inehtiled i l  a 5-year residency 
were taken to he cimehtsivi- o f stale citizen- 
ship, The m a jo r ity  then observes that the 
opponents o f the m ilita ry  exclusion form ula 
have failed to argue fo r a h igher inclusion 
figu re  than 25-50 per cent and im ply that 
the form ula is valid because, while  it dors 
not provide sta tistica l ce rta in ly , il is more 
than generous to the m ili ta ry . "

Again the m a jo rity  has lost focus o f the 
location o f Ihe burden o f proof. The bur­
den is not upon the opponents o f the plan 
to argue fo r a higher inclusion figu re  Iml 
upon the proponents to ju s t ify  exclusion o f 
any m ilita ry . Even i f  it were Ic  the con­
tra ry , however, the conclusion that Ihe fo r ­
mula is valid because i l  resolves doubts in 
favor n l  increased m ilita ry  representation 
dues not ju s tify  adoption o f a formula 
which discrim inates between m ilita ry  and 
c iv ilia n  transients. The fact remains that 
the form ula does nut accurately reflect res­
idency aim ing the m ilita ry . I l is thus con­
tra ry  to a ll notions o f fairness and equal 
protection lo  u tilize  il iu the reapportion­
ment plan.

I also cannot accept the m a jo rity 's  as­
sumption that vo ter registration can lie 
taken as an ind ica tion u l a person's state 
citizenship in Alaska. In  the H aw a ii reap- 
pn rliiium cn l plan litiga ted in llu rn s  v. 
Richardson,11 the state’s registered voters 
were accepted as a permissible population 
base only because th is base purportedly 
produced a d is tribu tion  o f  legislators not 
unlike that which would have resulted

II .  Null- 21) uf llie majority opinion nu/ua.
12 3X4 I'.S  73. 112-1(8, XU S.I'I. 12X11, I Uf Ml 

12117, III l,.t-5l.2il 37U. 3111 (Itxat).

13. See tlie iliarti**i<ili of Ibis effort ill Horn*
V. Gill, 3111 K.Supp. l2Mfi. 12X11 ( ll. l ln w a ii 
111711). i/uiifi'd in Kenii v. Ilnioiimml, 5112 l'.2il 
Will. .SOU it. I ll (Alnskn IP72).

14 3X4 I'.S. nl 112-1)3, XI! S.Cl. ill 121)7, 111 
H I M 2.1 nl 3111.

15 42 r.S .e . II 11173 el Ki-l|. 11117(1).
16 IIX>5 IbS.GixIe I'ung. nml Ailmin.Ncua, 

p 2445.

from  the use o f a more conventional piqm 
latum  base such as stale citizenship or to ­
tal population. This rut relation was mi - 
doubled!)- due m part In the fact that H a­
waii exerted a im iuumculal rcapp iirlion- 
nient and voter registration e ffo r t .11 The 
Court iu H u m s  was quick lo  point out, 
however, that, even though il was accept­
ing a voter registration base in H awaii, it 
considered such a population base generally 
suspect:

Such a basis depends not only upon c r i­
teria such as govern slate citizenship, 
hut also upon the extent o f po litica l ac­
t iv ity  o f those eligible to register and 
vole. Each is thus susceptible to im prop­
er influences by which those in political 
power m ight lie able to perpetuate under­
representation o f groups constitutionally 
entitled to participate in the electoral 
nrocess . . . "

Thus, at Ihe very least, a voter registration 
base must he shown lo  correlate w ith  state 
citizenship, total |K>piilaliou, or some other 
permissible reapportionment base.

The record amply demonstrates that no 
such showing has been made in this case. 
On the contrary, there is substantial ev i­
dence that voter registration docs not co r­
relate w ilh  state citizenship or total popu­
lation. For example, Alaska alone among 
the northern slates was singled out hy the 
1965 federal Voting Rights Act 10 as a 
state that possibly abridges the rights o f its 
citizens to vote because o f the low percent­
age o f  voles cast hy its eligible voters.1* 
A lthough Alaska has since rid itse lf o f 
that dubious status liy a declaratory judg ­
ment, that judgment remains rcv iew able ."

17. On AokohI 17, IIHkl, Alaska wnn grnnlnl 
tt ileeliirntnry jiiilgmrnt hy the I lint rlet Court 
for the I lint riel nf ( ’olumtiin in C ivil No. 
tilt-tU I mimviiiK II from coverage uniter the 
Voting Right* A ll. Will'll luirlinn* of the 
Hliile were ngiiifi in, linh-il nmler n IU7II 
Hiiieiiiloo'ot In the Ael, Alaska again Heenreil 
n ileelnriilnry joilKoieot from the Name eoorl 
in C ivil ,\u. 21 22 71 reuniting llmoe |*ir 
linn* nt ||,e *lnle from eovernge nmler l!
Aet. T Iuh hitter jinlgmeiil remain* rein 
nlile for n perimi of five yenr* following I 
entry. 42 II.S.C. |  IU73a (1117-1).
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Also, it is nut im nnnim m  (or a particu lar 
segment o f Alaska’s citizens tu exhibit a 
reluct mice to register to vote, l i i r  exam­
ple, statistics compiled from  the 19/0 cen­
sus and the 1972 o ffic ia l p rim ary and gen­
eral election returns reveal that a very low 
percentage o f Alaska's large aboriginal 
population registers to vote, although they 
arc undeniably state citizens.1* W ithout a 
showing that the m ilita ry  do not exhibit a 
s im ila r reluctance (o register, even though 
they arc citizens, voter registration behav­
io r alone cannot he used to estimate the 
number o f state citizens among the m ili­
tary.

Further, llu rns  v. Richardson,1* which 
recognized that i f  voter reg istration is in ­
dicative o f state citizenship, it may he used 
as a reapportionment base, was decided be­
fore Ihe United States Supreme Court and 
this court began to move toward de-empha­
sizing the role o f slate citizenship in the 
ejection process. The recent decisions o f 
Dunn v. llh im stciu  ** and Stale v. Van 
D ort,*1 which disapprove o f  durational res­
idency requirements conditioning the right 
o f franchise, severely restrict the use o f 
objective stale citizenship tests iu deter­
m in ing voter e lig ib ility . And Slate v. 
Adams ** gues even fu rthe r to suggest that 
no objective test fo r slate citizenship 
which inherently in fringes upon a funda­
mental r ig h t— e. g ., franchise—should he 
perm itted to condition the exercise o f  that 
right, liven  mure im portantly, however, 
these cases squarely place the burden upon 
the proponent o f such a lest to demonstrate 
a compelling jus tifica tion  fo r it. W hile  I 
am not persuaded that Ihe compelling state 
interest standard should lie applied to reap­
porlionm ent, I believe that these cases nev­
ertheless place a heavy burden o f persua­
sion upon the proponents o f any rcappur- 
tionmcnt plan based upon a stale citizcu-

IB. Knr vznnqili', in the 11*71! geni'rnl elect ion 
only i iIhiiiI II) |* 'r ccnl of tin' Inlnl |«i|inllllinll* 
ill tin- iinx lu iiiiiillillly  NlairigiiiHl cmiiiiiniiilirH 
nf Harrow nml Hvlln-I vntnl. A|t|irnkiltialC*
Iy 33 |ht rent nf Ala*kii'* till ill laqiiilalinii 
to ll'll ill tin' Hillin' I'liTlimi.

slup lest In dvnmnsir.itc that th r test in 
fact excludes only non citizens from  exer­
cising the ir fundamental r igh t o f franchise. 
In th is case the proponents have quite 
clearly failed to meet this burden fu r they 
have established no reliable corre lation be­
tween voter reg istration and state c itizen­
ship. I would thus hold that voter regis­
tration has nut heen demonstrated to lie a 
su ffic ien tly  reliable population base fo r a 
reap|>ortionmenl plan in Alaska and re­
mand the case to the lioa rd  to change the 
population base.

I ln tli this case and ligan  v. Hammond 
pointedly illustra te  the perils o f expedited 
litiga tion . Tw ice w ith in  the space o f two 
years th is court has been called upon at the 
eleventh hour to review reapporlionment 
lilans under the pressures o l an imminent 
election. And tw ice these pressures have 
forced us to make decisions on the basis o f 
records which, in my opinion, have heen 
inadequate. I, fo r one, hesitate to reach a 
decision on an issue as far-reaching and 
im portant as reapportionment w ithout an 
adequate record. W ere il not for the fact 
that small numerical variations in the ap­
portionment o f people lietwcen the election 
d istricts are greatly m agnified liy Alaska's 
comparatively small population, I would 
not lie so insistent that the record provide 
adequate ju s tifica tio n  fo r each attempt liy 
the Hoard to depart from  the constitution­
a lly mandated goal o f mathematical equali­
ty. lin t since a varia tion o f only 68 people 
causes a one per cent variation in the pop­
ulation o f each election d is tric t in Alaska, 
great care must lie taken lo  assure that the 
exclusion o f each and every p—son from 
the population base is constil inally per­
mitted. I f  any reapportionment case 
reaches us in the fu ture  w ith  an inadequate 
record like  the present one, I w ill vote lo 
remand the case fo r fu rther findings.

19. 3X4 ll.s . 78, Nil S.Cl, I2.XI1, III l,.Kil.2il 
3711 ( 1INNI).

20 405 U.S. 330. 02 S.Cl. 1X15. 31 Isl-M/Jd 
271 (1072).

21. 502 IV-!.! 453 (Alaska 11172).
22. 522 l'.2il 1125 (Alaska 10741.
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OPINION

O N O llJ K C T IO N  T O  T H E  R E V IS E D  
R K D IS T It lC T IN O  I ’ I.A N  PRO­
C L A IM E D  O N  JU N K  14, 1971

IIO O C U E V E R , Justice.

On June 6, 197-1, we remanded I his case 
In enable tlie  governor o f the Stale o f 
Alaska to resubmit llie  reapportionment 
plan In the Advisory Reapportionment 
Hoard fo r Ihe purpose o f  revising it to 
bring the population n f d is tric ts  specified 
iu  onr order w ith in  federal constitutional 
standards. In the event a revised plan was 
submitted on or before June 2 0 , 1974, w rit 
ten comments o r objections were lo  lie 
filed hy 12:00 noon o il June 24 , 1974. The 
A dvisory Reapportionment Hoard so lim it 
led to the governor o f the State o f Alaska 
its Proposed Revised Plan o f Reapportion­
ment and R e ilis tiic lin g  which the governor 
adopted liy  proclam ation on June 14, 1974. 
O bjections were filed hy the appellants. 
In  addition, a notice o f objection and a 
motion fu r  leave to  intervene as a party or 
to file  an anticus curiae b rie f was also 
filed hy the Kenai Peninsula llorough. 
A f te r  denying the Kenai Peninsula Uor- 
uugh m otion to intervene hut g ran ting  the 
llo rm igh  the r igh t to file  a memorandum 
as amicus curiae, the court, upon request 
fu r oral argum ent on the objections, spe­
c ia lly  heard such arguments on ' me 26. 
Counsel fo r  the llo rough was per lilted  to 
partic ipate iu  the ora l argui: - 's .

The objections filed  hy Ihe appellants 
pertained to the red is tric ting  o f the A n ­
chorage area, the term ina tion  o f A nchor­
age senate terms and the exclusion o f  sonic 
m ilita ry  personnel from  the population 
base. None o f these objections was ad­
dressed to the revisions set fo rth  in the re-

I. Tlm Anchorage iliHlrielH were .somewhat nt 
tcrcd in tlit! revised plan, but M|»|M*llantM* oh- 
ji-i-ttllllH llRllill tmu-lii-il general concepts nf 
dividing Anclmrngc into multiple nnnniuriul 
districts. nml tin- iiggrcgiilc nndcrreprcscnta- 
linn nf Ilm Anclmrsgc nrrn. Nn federal run- 
H tlluiiiiiutl question regarding the iiriqiriet.v 
nf tlm tlinlrii-l lilies in Anchnrsgc wnn raim-it, 
nml we disposed nf Ilm Hliitc ennnlltiitiuiuil

vised plan proclaimed by the governor on 
June 14, 1974.* The objections reiterated 
and amplifier! arguments previously ad­
vanced against the o rig ina l reapportiun- 
ment plan o f Dcccmlicr I I ,  1973. We have 
again care fu lly  considered those objections 
and find no reason lo a lter oor opinion 
w ilh  reference to the issues raised.

The Kenai Peninsula llorough objected 
to the portion o f the revised plan which 
severed the southern end o f the Kenai Pen­
insula from  the llorough, the peninsula 
and House D is tric t No. 13 (Kenai-Cook 
In le t) and jo ined it  to House D is tr ic t No. 
16 ( l lr is to l Hay) in order to achieve a 
less-than-five-percent deviation in House 
D is tr ic t No. 16. The area transferred to 
D is tr ic t No. 16 comprised about 680 resi­
dents o r s ligh tly  more than ten percent o f 
the entire population o f D is tric t No. 16, 
most o f which is located across sea and 
mountains from  the Kenai Peninsula area. 
The llorough |xiints out that the residents 
o f  Ihe Kenai area so transferred had in te r­
ests s im ila r to those o f other residents o f 
the Kenai-Cook In let D is tric t No. 13 and 
litt le  in common w ith  the residents o f 
House D is tric t No. 16 ( llr is to l Hay). The 
llo rough argues that the residents o f the 
severed portion o f House D istric t No. 
13 would he disenfranchised because their 
influence would not he o f su ffic ien t weight 
to receive attention front Bristo l Hay D is­
tr ic t Legislators.

We found in our o ttlc r o f June 6, 1974 
that D is tric t No. 16 exceeded constitution 
a lly  permissible population variances as de­
lineated hy decisions o f the United Stales 
Supreme Court, and that the state had 
failed to demonstrate that the variance was 
based on lig ilim ate  considerations incident 
to the implementation or rational state poli-

issues in uiir prior opinion. ApprllnnlH' i-null­
in'I itilinil linl at nml argument Unit the 
Aiieliurilfte nren Inlmn iih it whole wouhl he 
pro|H-rly repreaeutnl within fnlcrsl cunitl- 
• nlitniHl standards liy n lb-representative, N- 
senator tlia lriel. We imml mil further run- 
aiiler whether tlm current plnn, which Iiiih 
llto mime numerical effect, unfairly retire- 
HitnlH the Aucliurnice turn.
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cy. We slated in out opinion partia lly  re­
jecting  the o rig ina l p lan:

No valid reasons were advanced fo r 
the 10.9 percent iivcrrcprcsentatiou w ith  
reference to Mouse D is tric t 16 (B ris to l 
Hay). We can agree w ith  the Board's de­
cision not to combine the B ris to l Hay area 
w ith  the A leu tian  Chain because o f con­
flic ts  between the residents o f the two 
areas, h ilt that docs not explain why o th ­
er areas could not have been added to 
the d is tric t so as to create less o f a v a r i­
ance.

The Reapportionmenl Hoard has made a 
good fa ith  e ffo rt lo  correct the overrcpre- 
senlation o f House D is tric t No. 16 hy add­
ing to the d is tric t the southern cud o f Ihe 
Kenai Peninsula. Considerations incident 
to the implementation o f rational slate pol­
icy have now been advanced to us ju s t ify ­
ing the o rig ina l ovcrrcprescntalion o f D is­
tr ic t No. 16 (B ris to l Hay). It  is now ap­
parent that the only alternative to the 
Hoard's o rig ina l d is tric ting  o f that area is 
to disregard an impassible m ountain range, 
the natural ha rrie r formed hy Cook Inlet, 
the lack o f d irect transportation or com­
munication links, the corporate boundaries 
o f the Kenai Peninsula Borough, the cohc- 
siveness o f interests o f residents o f that 
Borough and the disparate interests o f the 
population o f the B ris to l Hay area. W c 
now find  that legitim ate considerations in ­
cident to the implementation o f  rational 
state policy ju s tify  the overreprcsentation 
o f  House D is tr ic t No. 16 (B ris to l Hay) as 
o rig ina lly  designated and override mathe­
matical requirements.* We accordingly 
have ordered that the severed portion o f 
the Kenai Peninsula Borough, specifically 
the southern end thereof where the com­
m unities o f Seldovia, Port Graham, Eng­
lish Hay, Portlock and Jakalof Hay are lo ­
cated, shall remain in House D is tric t No.

2. I'ndcr the revised plnn hh amended hy our 
order, the ItrlHlol liny ilixlrii-t in slightly 
Hiunllrr Hum In the original plnn. due In ttic 
Hoard's iimluninu nt In k in Ilm revised I tonne 
District Nn. 17 ( lle llir l)  when! i l  more prop­
erly belongs. Grunting the K run I I'euin- 
Hiiln Itorongli'H object lun reverses onr prior 

i l l ,  P Z.1—JtV*

13 (Kenai-Cook In le t) ra ther than in 
House D is tric t No. 16 (B ris to l Hay).

We realize that reasonable arguments 
can he advanced to show that certa in com­
munities m ight lie better represented hy 
d iffe re n t d is tric ting . O ur previous opin­
ion in this case [mints out that it is not our 
■ unction to develop apportionment schemes 
fo r the State o f Alaska. Wc arc lim ited iu 
review to determ ining whether a plan 
adopted liy the governor su ffe rs stale or 
federal constitutional defects alleged by the 
parties in the litiga tion  before us. In our 
previous opinion wc found no vio lation o f 
those standards set fo rth  in A r l.  V I  o f the 
Alaska Constitution which have not been 
made obsolete hy decisions o f the United 
States Supreme Court. P articu larly  where 
specific objections have not lieen presented 
to us, we do not believe it  appropriate to 
substitute out judgment fo r that u f tlie 
constitutionally empowered au thority  re­
garding Ihe wisdom o f delicate adjustments 
to he made iu po litica l boundaries. 11 is 
our duty to assure that the reapportion­
ment plan complies w ilh  the requirement 
o f substantial mathematical equality estab­
lished hy the United States Supreme Court, 
w ilh  the state carry ing  the burden to dem­
onstrate that additional deviations are based 
u|K>n legitimate considerations incident to 
implementation o f a rational stale policy. 
W here that burden was not met, we were 
compelled to require revision o f the plan to 
conform  to what has been described as 
"Ihe  tyranny o f numbers". The Hoard 
having complied w ith out request, we ac­
cord ing ly have denied the objections to the 
revised plan, except where Ihe revision 
demonstrated to us that the orig ina l dis­
tr ic t was properly formed in implementa­
tion  o f a rational stale policy.

E R W IN , J., dissents.

onlcr; in effect, it grunts n rehearing bused 
niton newly discovered evlilenee, the evidence 
being the Inek of rrnaiiimlile ulleruiitivrn tu 
the in itial plan. In granting tlie ahjeelhm, 
we dll not suggest llia t we w ill engage iu 
wholesale redrafting i i|kui request.
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I I  I '/ .t  IKK A l . l  >, J., concurs in part and 
dissents in part.

F1KWIN, Justice (dissenting).

W h ile  I agree that the revised reappnr- 
liiiu iuen t plan meets federal constitutional 
standards, I ant unalile to agree w ith  the 
m a jo rity 's  conclusion that il meets Ihe re­
quirements o f  A laska’s C onstitu tion. In 
my opinion, the revised plan includes d is ­
tric ts  which do not comply w ilh  the man­
date o f a rtic le  V I.  section 6, o f  the Alaska 
Constitution.

W hatever the m erits o f  the retreat from  
precise m athematical equality evident in re ­
cent reapportionm ent decisions o f the U n it­
ed Stales .Supreme Court, we should not 
lose sight o f Ihe fundamental princip le  ii 
voiced iu reapportionm ent— tru ly  re f e- 
scnlutivc governm ent where the in tr.ests 
o f the people arc reflected iu th e ir  '.icctcd 
legislators. Inherent in the concept o f 
geographical leg is la tive d is tric ts  is a rec­
ogn ition  that areas o f a state d if fe r  eco­
nomically, socially and cu ltu ra lly  and that 
a tru ly  representative government exists 
only when those areas o f the state which 
share s ign ifican t common interests arc able 
to elect legislators representing those in te r­
ests. Thus, the goal o f reapportionment 
should uni on ly  lie to achieve numerical 
equality lint also i i assure representation 
o f those areas o f  the state having common 
interests.

I f  we were constrained solely hy tltlin - 
liers, Alaska could obviously lie divided 
into any given number o f equally populated 
d is tric ts  w ithout regard to other considera­
tions. Such a result would satis fy  a ll fed­
eral constitu tiona l requirements Imt would 
hardly lie consistent w ith  trad itiona l no­
tions o f  representative government, fo r it 
would inevitab ly lead to absurd combina­
tions o f h is torica l, social, economic and 
geographical boundaries w ith in  the stale. 
Fortunately, A laska's Constitu tion com­
mands th a t :

I AIiihIoi I ’iiiihI. art. VI. £ (I.

7 'I'ln- Mali’ rioireileil nl nral argument llin l 
nil llie ilmilgea made in tin- revised plnn were

Faclt new d is tric t so created shall he 
formed o f contiguous and compact te r r i­
to ry  containing as nearly as practicable a 
relative ly integrated socio-economic 
area.1 Thus, it only is w ith in  this fram e­
work that equally populated election d is­
tric ts  may he constructed. I f  the search 
fo r equal representation is not undertaken 
w ith in  the lim its  o f this constraint, ihen 
the underlying rationale fo r geographical 
election d is tric ts  is destroyed.

In my view, the revised plan includes a 
number o f house d is tric ts  w ilh  respect to 
which the command o f artic le  V I ,  section 
6, o f  the Alaska Constitution was sacri­
ficed in the interest o f numerical equality. 
For example, Fort G rcely was included 
w ith in  the F a ir hanks D is tric t, although it  
lies over 100 road miles from  m etropolitan 
Fairbanks and is located outside o f the 
N orth  Star Rnrotigh. liven  more objec­
tionable, however, is Ihe fact that Dig D e l­
ta and Della Junction, which arc five  and 
ten miles respectively closer to  Fairbanks 
aiong the only highway link ing  the two 
areas, were excluded, Matty o f the de­
pendents o f l-’o rt ( ircc ly  m ilita ry  personnel 
live, work, and attend school in these 
communities. I f  the B ig  D c lta -D c ltj Junc­
tion-Fort ( ircc ly  community is not a "re la ­
tive ly integrated socio-economic area,”  il 
is hard to imagine what is.

There is a s im ilar problem w ith  the addi­
tion to the Nome d is tric t o f the communi­
ties o f Selawik and Kiana, which are both 
located near Kotzebue. It  is abundantly 
clear that the Board took this action solely 
to achieve equality o f  numbers,1 fo r there 
are no ethnic o r commercial ties between 
these communities and the Nome area and 
they are separated front Nome hy moun­
tains and Kotzebue Sound. In  addition, 
both communities have transportation, eco­
nomic, and ethnic tics w ith  Kotzclnic, not 
Nome; and, while Kotzebue is part o f the 
same native corporation. Nome is not. In 
view o f all these factors which he al the

lllltllc Holrf.v III llii r l IIMIMITI* lit r<‘i|t||f| ||ici||p 
uf I 111' I ‘m il’ll Shill'd C i.liM iliifii.il

C l in  ft*, A lM *kn . 

very hear( o f (tic concept o f socio-economic 
in tegra tion— I fa il to discern how such a 
continuation could possibly satisfy artic le 
V I, section 6, o f the Alaska Constitution.3

Vet another example o f this fa ilure lo 
comply w ilh  the mandate o f Ihe Alaska 
Constitution lies in  the Anchorage area. 
The Anchorage-W cst d is tric l comprising 
portions o f the downtown area, In let View, 
the South A dd ition , T iirnaga in , In terna­
tional A irp o rt, Sand l.ake and Jewell
l.ake, includes a d ivers ity  o f -: :ea residents 
which range from  the most urban in A n ­
chorage to the most ru ra l.4 Further, Ihe 
d is tric t includes no less than fou r separate 
service areas— the C ity o f Anchorage, the 
Spenard Public U tility  D is tric t, the Sand 
Lake Service Area, and ihe Greater A n ­
chorage Area Borough. Iu my mind, such 
a d is tric t, which includes as many diverse 
elements its could conceivably he combined 
w ith in  the Anchorage area, is not a "re la ­
tive ly  integrated socio-economic area."

These m ajor miscomhinatinns, along 
w ith  the short-lived Seldovia-Bristo l Bay 
marriage disapproved hy the m ajority , 
demonstrate Ihe real tyranny o f numbers, 
fo r they are products o f an e ffo rt lo  
achieve mathematical equality hy sh ifting  
alxmt population centers w ithout regard to 
socio-economic considerations. By making 
small numerical adjustments to satisfy fed­
eral constitutional standards, the lioard d is­
membered im portant socio-economic com­
munities in v io la tion  o f Alaska constitu­
tional standards.

In my view, m a jo r readjustments on a 
statewide basis are required i f  the plan is 
to meet m iuuim im  stale and federal consti­
tu tional standards. The revised plan dem­
onstrates all too clearly that such adjust­
ments cannot he made in a matter o f days 
under pressure o f preparations fo r an im ­
minent election, fu r a hastily conceived

3 .Sepiiniliuu liy iiioiintii mim iiiiiI an expniiHe nf 
u h Iit ,  In* k of i l ir r r l lriiiiN|H»rlilliuli mihI hhii- 
iiin iiii .iimu link4*, nml hornitjch hoi»inlnfi«*N witi* 
nil (m forN whi.'li ilu* MJijorily r i l i i l  iin jiiNlify- 
nig .si'ii’riiliiT  of (lip Si'Movin arm from llo* 
ItriMol liny iliaim-i. I in iiiiu l timl.rslnnil 
w h y  llo* iir tw in i! of llo* hihiii* fiotorH «liviilinK

change correcting a m inor deficiency in 
one d is tric t often causes m ajor deficiencies 
in other districts. As a result, rather than 
im proving the plan, such changes only 
serve tu make il less likely to assure tru ly  
representative government.

I sympathize w ith  the m a jo rity 's  desire 
to end this court's unsatisfactory anti con- 
trovcrsal intrusions into the politica l th ick­
et o f reapportionment. However, regard­
less o f how reluctant wc may lie to con­
fron t this problem, i l  nevertheless remains 
oiur constitutional duty to the people o f 
Alaska to assure a tru ly representative gov­
ernment. In my opinion, th is goal cannot 
lie achieved by making m inor adjustments 
in the preset;! plan. Because the in terim  
plan had far smaller variances in popula­
tion and unquestionably respected geo­
graphical and socio-economic considera­
tions, I would have continued it in e ffect 
fo r the 1074 elections and remanded the 
revised plan hack to the Board to comply 
w ith  the mandate o f the Alaska Constitu­
tion. It is better to err on the side o f cau­
tion than to perpetuate mistakes fo r the 
balance o f this decade.

F IT Z G F R A L D , Justice (concurring in 
part and dissenting in part). I would ac­
cept the governor's revised apportionment 
plan as submitted. I disagree w ith  the 
m ajority  that the southern end o f the Kcn- 
ai Peninsula should lie separated from  pro­
posed Mouse D istric t 16 (B ris to l Bay) 
and incur|K>rated in House D is tr ic t 13 
(Kenai-Cook In le t). My disagreement 
w ith  the m ajority  is based on the procedur­
al aspects o l the Kenai separation issue.

Kenai Peninsula Borough was not a par­
ly  to the reapportionment action, nor have 
wc decided its standing to become a party. 
The Borough appeared before th is court

t lm  S r l a w ik - K in a a  a re a  (m m  tin- N a m e  a re a  
itocH nu t enui|H*t a K in i i l a r  ru lir t l iK ltM I.

4 . T h e  tH in ril u n tile  It p a in t  t i f  i t s  t lc it ire  In  n v n ii l  
i l i l n t i i i K  th e  r u r a l  v u le  w it h  l l i e  t ir lm n  t e le  
in  th e  k t t i r h i iu k x  a r e i i .  X u  r i i l j u im l  re iix u ii 
Il hh Ih'i’H hIiuwii fur lint (nlhiwitli: u nilililHr 
i-u iiraa  u f a i- li im  in  Ih e  A lie h u ra g e  a re a .

A l a s k a  891OROH v. EGAN
Mil I' 2d Mil
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only amicus curiae. The court accepted 
the Korotich's memorandum two days be­
fore fina l argument w ithou t prov id ing  an 
opportun ity  fo r Ihe litigan ts  to  respond. 
Moreover, the llo rough  was then given 
leave to appear before the court at ora l a r ­
gument. As the m a jo r ity  opin ion states, rea­
sonable arguments could lie advanced on 
behalf o f o ther communities that d iffe re n t 
d is tric ting  would better represent the ir

interests.' T o  accede to the Kenai B or­
ough's objections lo  the proposed plan may 
lead lo  questions o f the r igh t fo r other 
communities lo  raise s im ila r arguments. 
In  ligh t o f these circumstances I would ac­
cept the governor's revised reapportion­
ment plan w ithout the southern Kenai ex­
clusion despite any reservations I inaj 
have a lon t the m erits o f  the particu la r d is­
tr ic t boundaries.

I. .Supra, p. 0.

I

O ILB E R T  V. STATE Alaska H 3 1
UllniiH. Alaska. SMI' 2d 11.11

W illiam  Sldaay G ILBER T, Appellant,
v.

STATE of A lnikr. and H. A. Boucher, 
Lieutenant G f/ irn o r , Appellee*.

No 3 290.

.Supremo Court o f Alaska.
Sept. ,‘MI, 1074.

Action fo r declaratory judgm ent hy 
potential candidate fo r slate senator, seek­
ing declaration that requirement o f th re t- 
year residency in state and one-year resi­
dency in election d is tric t fo r election to 
legislative o ffice  violated the candidate's 
equal protection rights, The Superior 
Court, T h ird  Judicia l D is tric t, Anchorage 
D is tric t, P. J. Kalamarides, J., denied the 
petition, awarded attorney's fees to the 
state, and candidate appealed. The Su­
preme Court, E rw in , J., held that the resi­
dency requirement served a compelling 
state interest and thus did not deny candi­
date equal p ro tection ; hut that it  was an 
abuse o f d iscretion to award attorneys’ 
fees against the candidate who had in good 
fa ith  raised a question o f  genuine public 
interest before the courts.

A ff irm e d  iu part and reversed in  part.

I. C«m tltu tl»n»l Law <S=B3(I), 211 
Eleetleaa 4=21

Residency requirements fo r state legis­
lative candidacy o f  three years in state and 
one year in election d is tric t serve compel­
ling  state interests, and thus neither v io la t­
ed potential candidate's rights to equal pro­
tection o r lo  freedom o f interstate travel, 
nor did they violate voters' rights to par­
ticipate in  elections. Const, art. 1, § I ; 
art. 2, § 2; AS 15.25.030; U.S.C.A.Const. 
Amend. H .

2. Cam tltu tlonal Law <2=309
W here statute challenged as v io lative 

o f equal protection burdens fundamental or 
basic righ t, it  can lie sustained only upon 
showing that it promotes compelling gov­
ernmental interest. U.S.C.A.Const. Amend.
14.

3. Election* <3=7
Constitutional residency requirements 

fo r legislative candidates should he viewed 
w ith  s tric t jud ic ia l scrutiny, i. c „ whether 
they serve compelling state interest. 
Const, a rt. 2, § 2.

4. C a ll* 4=172
A w ard o f attorney’s fees to state 

against |>olcntial candidate fo r legislature 
who in good fa ith  raised issue o f constitu­
tiona lity  o f residency requirements was 
abuse o f discretion. Rules o f C iv il Proce­
dure, rule 82.

5. Cat!* <2=172

I t  is not purpose o f award o f a tto r­
ney's fees to penalize party fo r litiga ting  
good-fa ith  claim hut rather partia lly  to 
compensate prevailing party where such 
compensation is ju s tified . Rules o f C iv il 
Procedure, rule 82.

6 CetU <2=172
I t  is abuse o f  discretion to award a t­

torney fees against losing party who has in 
g.-od fa ith  raised question o f genuine pub­
lic  interest before courts. Rules o f C iv il 
Procedure, rule 82.

John W . Wood, Anchorage, fo r appel­
lant.

N o rm ;n  C. Gorsuch, A tty . Gen., Juneau, 
T im othy G. M iddleton, Asst. A tty . Gen., 
Anchorage, fo r appellees.

Before R A B IN O W IT Z , C. J., and 
CO N N O R , E R W IN , U O O C IIE V E R , and 
F IT Z G E R A L D , JJ.

O P IN IO N

E R W IN , Justice.

This appeal involves a challenge to (he 
constitu tiona lity o f  artic le I I ,  section 2 o f 
the Alaska Constitution and AS I5.25.03t), 
which collectively conditions e lig ib ility  fo r 
seeking legislative o ffice  upon three years 
residency il l the state and one year in  the 
election d is tric t.

Appellant is a citizen o f  the United 
States and has heen a resident o f Alaska
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HTR 36 - S in g le  M e m b e r  D is t r i c t s

HJR 36 p ro p o s e s  to  a m e n d  A rtic le  6 a n d  A rtic le  14 o f th e  A lask a  C o n s titu tio n .

A rtic le  6 a d d re s s e s  le g is la tiv e  re a p p o r tio n m e n t. I a m  p ro p o s in g  c h a n g e s  to 
re flec t ru lin g s  b y  th e  U.S. a n d  A lask a  S u p re m e  C o u rts , a n d  to e n s h r in e  s in g le  
m e m b e r  le g is la tiv e  d is tr ic ts  in  th e  c o n s titu tio n . T h e  U.S. S u p re m e  C o u r t  
ru lin g s , Baker v. Carr, 396 U.S. 267, is su e d  in 1962, a n d  Reynolds V. Sims, 377 
U.S. 567, is su e d  in  1964, e s ta b lis h e d  th e  so -ca lled  "one p e rso n , o n e  v o te" 
a p p o r t io n m e n t  ru le . T h e  re s u lt  o f  th ese  d e c is io n s  is th a t a ll s ta te  le g is la tiv e  
b o d ie s  in  th e  U n ite d  S ta te s  a re  a p p o r t io n e d  o n  the b asis  o f p o p u la tio n . T he 
A lask a  C o n s titu t io n , as o rig in a lly  w r itte n , b ases  s e n a te  d is tr ic ts  p a r tly  o n  
p o p u la t io n , a n d  p a r t ly  o n  g e o g ra p h y . T h e  A lask a  S u p re m e  C o u r t  ru lin g s , 
Wade v. Nolan, A la sk a  414 P .2d  689, in  1966, Egan v. Hammond, A la sk a , 502 
P .2d  856, in  1972, a n d  Groh v. Egan, A lask a  526 P .2d  863, 1974 e s ta b lish  an  
e q u a l b a s is  fo r b o th  c iv ilia n  a n d  m ilita ry  p o p u la tio n .

S ec tio n  4 o f H JR  36 e s ta b lish e s  s in g le  m e m b e r  leg is la tiv e  (H o u se ) d is tr ic ts .
T h is  c h a n g e  e s s e n tia lly  " c o n s ti tu tio n a liz e s "  th e  s ta tu s  q u o . S in g le  m e m b e r  
d is tr ic ts  h a v e  p ro v e n  to  w o rk  w e ll h e re  in  A lask a , a n d  in  a n u m b e r  o f o th e r  
s ta te s . A lo n g  w ith  A la sk a , s e v e ra l o th e r  s ta te s  h a v e  s h if te d  fro m  m u lti , to 
s in g le  m e m b e r  d is tr ic ts .

F in a lly , S ec tio n  9 o f H JR  36 re p e a ls  A rtic le  14 o f th e  A lask a  C o n s titu tio n . 
A rtic le  14 se ts  o u t  th e  o r ig in ia l r e a p p o r t io n m e n t sc h e d u le , w h ic h  is n o w  
o b so le te .
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M E M O  R A N P  II M January 28, 1998

S U B JE C T : Legislative redistricting and reapportionment (CSHJR 36(JUD))

TO : Representative Joe Green

FR O M : Richard A. Glover -
Legislative Counsel

You have asked for clarification o f the terms "redistrict" and "reapportionment" as they relate 
to HJR 36. You also asked which term would be appropriate to use in HJR 36.

In your memo o f January 22, 1998, you made reference to testim ony by Jack Chenoweth 
before the House Judiciary Committee on May 5, 1997. Mr. Chenoweth's distinction 
between the terms "reapportionment" and "redistricting" is correct. Taken independently, 
a "reapportionment" would be the taking of, or addition to, the representative seats in a 
political body without changing the number or designation o f  the people represented17. A 
"redistricting" would be an abandonment o f currently defined boundaries and the designated 
representation in favor o f a newly established set o f  boundaries with new numbers o f  
representative seats in the political body27.

A redistricting power is broader than a reapportionment power, the latter being restricted to 
adding or subtracting representative seats only. In terms o f the Alaska State Constitution as 
it is currently written, the difference may be moot. In 1972, the A laska Supreme Court, 
speaking o f the powers to reapportion the house o f representatives, noted "[rjedistricting is 
inseparable from reapportionment and the Governor should be able to authorize any

1 This is also supported by the definition from Black's Law Dictionary for 
apportionment: "The process by which legislative seats are distributed among unit entitled 
to representation," or for reapportionment "A new apportionm ent o f  seats in the House o f 
Representatives among States 'according to their respective num bers....' See W estberrv v. 
Sanders. 376 U.S. 1, 84 S.Ct. 526, 11 L.Ed.2d 481."

2 This too is supported by Black's: "'Districting' is the establishm ent o f the precise 
geographical boundaries o f  such unit or constituency.' Seaman v. Fedourich. 16 N.Y.2d 94, 
262 N.Y.S.2d 444, 209 N.E.2d 778, 779".
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constitutional device to accomplish the task.3'" The court appears unconcerned by the use 
of one term or the other since implying the constitutional power of the governor to 
reapportion the senate (at least on an interim basis) in Wade v. Nolan47. The end result must 
be a population based system, allowing for equal representation in both houses. It was the 
decision in Wade that fixed the number of senate districts at 20 "for the 1966 primary and 
general elections and thereafter until the Alaska Constitution has been amended to provide 
a valid, permanent reapportionment plan for the Senate."57

HJR36 requires senate districts to be composed of two contiguous election districts, and 
criteria is provided for how to establish the geographic lines of each. Under the old text, the 
determination of how many seats would represent a particular district in the legislature was 
determined under Article VI, section 4, specifying the "method of equal proportions." 
Section 4 would no longer contain that phrase, but that power and directive would be 
included in the new language in section 3, "Redistricting shall be based upon resident 
population within each election and senate district as reported by the census." This 
eliminates the distinction between the terms, instructing the governor to draw the lines in a 
manner that is based upon the population and consistent with the requirements of tlie 14th 
amendment. In an improvement from the original text, the U.S. constitutional requirements 
of "based upon resident population" can change with court decisions,67 and no future 
amendment to the Alaska Constitution will be necessary. In the broader sense of the terms, 
by redistricting, the governor would be reapportioning, but court decisions have required this 
to be accomplished with the current redistricting power. There is no new power or 
requirement conferred by eliminating the term "reapportionment" from the constitution, and 
doing so avoids future confusion.

H isto rica l notes:

The Constitution of the State of Alaska currently specifically authorizes the governor to 
redistrict by changing the size and area of election districts subject to certain restrictions set 
forth.7 Under the text of the Alaska Constitution, this power applied only to the election 
districts: the senate districts could only be "modified to reflect changes in election districts..."

3 Egan v. Hammond. 502 P. 2d 856 (Alaska 1972)

*414 P. 2d 689

5 Id. at 701

6 Although the framers may not have considered this loss of autonomy an 
"improvement."

7 Constitution of the State of Alaska, art. VI, section 6; See also, Egan v. Hammond. 
502 P. 2d 856, 873.
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and a senate district "although modified, shall retain its total number o f senators and 
approxim ate perimeter.’1" Tlie original article XIV established 16 senate districts which were 
continued in the 1961 reapportionment. The subsequent rulings o f  the U.S. Supreme Court 
in Baker v. Carr* and Reynolds v. S im s'1", held the original area based apportionments o f  the 
senate in the Alaska Constitution unconstitutional as a violation o f the equal protection 
clause o f  the 14th amendment, in that they do not require that the seats in both houses o f  a 
bicam eral legislature be apportioned on a population basis. In Wade v. N olan1 the Alaska 
Suprem e Court heard a challenge to the governor's Septem ber 3. 1965 proclamation. The 
1965 proclam ation established 20 senate districts, and left the election districts unchanged 
from the 1961 plan. The Wade court held the art. VI sections to mean "representation in the 
Senate is determined by area rather than population, with no specific provision made for 
chang ing  this p lan .11" The court held that the governor had the implied authority to 
reapportion the senate, and upheld the 1965 proclamation fcr the 1966 election and 
"thereafter until the Alaska Constitution has been amended to provide a valia, permanent 
reapportionment plan for the Senate.1' " Since the number o f  senate districts was now equal 
to the number o f  senators, the court order precludes any proclamation that alters the number 
o f  senators elected from any one district: the ratio is to remain one senator per senate district 
until the constitution is appropriately amended. It is true that the framers o f the constitution 
used both terms, but at the time, they were doing so in an attempt to base the senate primarily 
on area and to prohibit the reapportioning of the number o f  senators elected from each senate 
district, a procedure that ultimately was held to be unconstitutional. This was, in the words 
o f  the W ade court, "entirely consistent with the existing national concept o f  fairness....U,M

W ith this historical background, it is clear that the 20 senate districts are an accident o f  the 
1965 reapportionm ent plan. Had the plan contained a different number, it is likely that 
num ber would be retained today. The Wade court gave the governor the implied authority 
to reapportion the senate to conform with Reynolds and Carr, and then fixed the

a constitutional 
the senate. Both 
based method o f

^Constitution o f  the State o f Alaska, art. VI, section 7.

91 369 U.S. 186(1962) 

l0/377 U.S. 533 (1964)

"  414 P. 2d 689 

13 Id- at 692. 

l3/]d. at 700-701.

apportionm ent (i.e. the number o f  senators per senate district) until 
am endm ent provided for a constitutionally valid procedure to reapportion 
houses have the continuing requirement o f conforming to the population

'■* Id. at 700.



representation, and either process, redistricting or reapportionment, may be used to 
accom plish the goal.

I f l  may be o f further assistance, please advise.

RA G :jdr
98-038.jdr

Representative Joe Green
January 28,1998
Page 4
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M E M O R A N D U M April 21, 1997

S U B JE C T : Redistricting constitutional am endm ent resolution (W ork Order No.
0-LS0939\A)

T O : Representative Joe Green
ATTN: Jeff Logan

F R O M : Jack Chenowe
Legislative'Coun

0 ' ' J
(

Although popularly understood as "reapportionment," a term that is used in articles VI and 
XIV o f  the Constitution o f  the State o f  Alaska, the process o f revising state legislative 
election and senate district lines to achieve equal population is properly styled "districting" 
or "redistricting."

"Apportionment" is the division o f a given number o f  positions among established political 
subdivisions in accordance with an existing plan or formula. Every ten years, under article 
I, sec. 2, cl. 3 o f the United States Constitution, the number o f  authorized members allowed 
to each o f  the 50 states in the House o f  Representatives is redetermined to reflect changes 
in the respective populations in the states as determined by the census. This redetermination 
or reallocation o f  seats among the political jurisdictions is an apportionm ent, or 
reapportionment, and the net gain or loss o f  House seats by each state is the product o f  that 
apportionment. Thereafter, within each state, the boundaries o f  the districts o f  the m embers 
o f  the House o f  Representatives are revised into new district boundaries to achieve equal 
population under a process o f  "districting" or "redistricting."

H istorically, in the state legislatures-and  this is true o f  the Alaska State Senate under the 
provisions o f  article VI o f  the state constitu tion-one house was often "apportioned" in the 
sense that members elected to that house were chosen within specific political subdivisions 
having fixed boundaries such as counties. Some counties or groups o f counties elected one 
member, but more populous counties were assigned m ultiple members. But, at least since 
the decision in Reynolds v. Sims. 377 U.S. 533 (1964), holding that both houses o f a 
b icam eral state legislature are to be districted on a population basis, reliance on the fixed 
boundary lines set by counties and other political subdivisions to identify the basis o f 
electing m embers o f  one house o f  the state legislature has been abandoned.
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The term inology—the only term inology-properly  applicable to the process to be revised 
w ithin article VI, Constitution o f  the State o f  Alaska, is "districting" or "redistricting." I 
have amended the appropriate provisions o f  article VI to so provide.

*

If this memo or its attachment prompts questions, please contact me.

JBC:jdr 
97-28 l.jdr

Attachm ent
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C S F O R  H O U SE JO IN T  R E S O L U T IO N  NO. 44(FIN )

IN THE LEGISLATURE OF THE STATE OF ALASKA

T W E N T ffil'H  LEG ISLA TU RE - SECO N D  SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor/s): REPRESENTATIVES PORTER AND MULDER, Dyson, Green

A R E S O L U T IO N

P ro p o s in g  am en d m e n ts  to tLe C o n stitu tio n  o f th e  S ta te  o f A laska re la tin g  to 

re d is tr ic t in g  a n d  rea p p o rtio n m e n t o f th e  leg is la tu re ; repealing  obsolete lan g uage  

se ttin g  o u t th e  a p p o rtio n m e n t schedu le  u sed  to e lect m em bers of th e  f irs t  s ta te  

le g is la tu re ; a n d  p ro v id in g  fo r an  effective d a te .

B E  IT  R E S O L V E D  BY T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A LA SK A :

* S ec tio n  1. Article VI, sec. I, Constitution o f the State of Alaska, is amended to read:

S ec tio n  1. H ouse [E L E C T IO N ] D is tric ts . Members o f the house of 

representatives shall be elected by the qualified voters of the respective h ou se  

[ELECTION] districts. T he b o u n d a ries  o f the house  d istricts shall be set u n d e r  th is 

a r t ic le  a f te r  each  d ecen n ia l cen su s o f  th e  U n ited  S ta te s  [UNTIL 

REAPPORTIONM ENT, ELECTION DISTRICTS AND THE NUM BER OF 

REPRESENTATIV ES TO BE ELECTED FROM  EACH DISTRICT SHALL BE 

AS SET FORTH IN SECTION 1 OF ARTICLE XTV],

* Sec. 2. Article VI, sec. 2, Constitution o f the State o f Alaska, is amended to read:

S ec tio n  2. S en a te  D is tric ts . M em bers o f the senate shall be elected by the 

qualified voters of the respective senate districts. T h e  b o u n d a rie s  o f th e  sen a te

-1- CSHJR 44(FIN)
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S ta tes  [SENATE DISTRICTS SHALL BE AS SET FORTH IN SECTION 2 OF 

ARTICLE XIV, SUBJECT TO CHANGE'? AUTHORIZED IN THIS ARTICLE].

* Sec. 3. Article VI, sec. 3, Constitution e J’ State of Alaska, is am ended to read:

Section 3. R e ap p o rtio n m en t oi House an d  S enate . The R ed is tric tin g  B oard  

[GO V ERN O R] shall reapportion the house of representatives a n d  th e  sen a te  

immediately following the official reporting of each decennial census o f the United 

States. R eapportionm ent shall be based upon tfag [CIVILIAN] population within each 

h o u se  a n d  se n a te  [ELEC TIO N ] district as reported by the census.

* Sec. 4. Article VI, sec. 4, Constitution of the State of Alaska, is am ended to read:

Section  4 . M e th o d  o f  R ed is tric tin g . T h e  R e d is tr ic tin g  B o a rd  shall 

estab lish  fo rty  house d is tr ic ts , w ith  each house d is tric t to  elect o ne m e m b e r o f the 

house o f re p re se n ta tiv e s . T h e  b o a rd  shall es tab lish  tw en ty  se n a te  d is tr ic ts , each  

com posed  o f tw o  h o u se  d is tr ic ts , w ith  each sena te  d is tr ic t to  e lect o n e  s e n a to r  

[REAPPORTIONM ENT SHALL BE BY THE M ETHOD O F EQUAL 

PROPORTIONS, EXCEPT THAT EACH ELECTION DISTRICT HAVING THE 

MAJOR FRACTION O F THE QUOTIENT OBTAINED BY DIVIDING TOTAL 

CIVILIAN POPULATION BY FORTY SHALL HAVE ONE REPRESENTATIVE].

* Sec. 5. Article VI, sec. 6, Constitution of the State of Alaska, is amended to read:

S ectio n  6. D is tr ic t B o u n d arie s  [R E D IS T R IC T IN G ]. The R e d is tr ic tin g  

B o a rd  shall es tab lish  [GOVERNOR MAY FURTHER REDISTRICT BY 

CHANGING] the size and area of h ouse [ELECTION] districts, subject to the 

limitations of this article. Each house [NEW] district [SO CREATED] shall be formed 

o f contiguous and com pact territory containing as nearly as practicable a relatively 

integrated socio-econom ic area. Each shall contain a population as  n e a r  as 

p rac tic ab le  [AT LEAST EQUAL] to the quotient obtained by dividing the [TOTAL 

CIVILIAN] population o f  th e  s ta te  by forty. Each senate  d is tr ic t shall b e  com posed  

as  n e a r  as p ra c tic a b le  o f  tw o contiguous house d is tric ts . Consideration may be 

given to local governm ent boundaries. Drainage and other geographic features shall 

be used in describing boundaries wherever possible.

* Sec. 6. Article VI, sec. 8, Constitution of the State of Alaska, is amended to read:

CSHJR 44(FIN) - 2 -
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S ec tio n  8. R ed is tric tin g  [R E A P P O R T IO N M E N T ] B o ard , {a} The ch ie f 

ju stice  o f  th e  su p re m e  c o u rt [GOVERNOR] shall appoint a re d is lr ic tin g  

[REAPPORTIONM ENT] board, su b jec t to  th e  p ro v isio n s o f  th is sec tion  [TO ACT 

IN AN ADVISORY CAPACITY TO HIM]. It shall consist of five members, all o f 

w hom  sh a ll be  re s id e n ts  o f th e  s ta te  a n d  none of whom may be public em ployees 

or officials a t  th e  tim e o f an d  d u rin g  the te n u re  o f  ap p o in tm e n t. B o a rd  m em b ers  

shall hg a p p o in te d  as  p rov ided  in (b) o f th is section  [. AT LEAST ONE M EMBER 

EACH SHALL BE APPOINTED FROM THE SOUTHEASTERN, SOUTHCENTRAL, 

C E N T R A L , AND NORTHW ESTERN SENATE DISTRICTS. APPOINTM ENTS 

SHALL BE M ADE WITHOUT REGARD TO POLITICAL AFFILIATION]. Board 

members shall be compensated.

fb ) M e m b e rs  o f  the R ed is tric tin g  B o a rd  shall be a p p o in te d  b e tw een  

J a n u a ry  1 a n d  J a n u a ry  16 o f the  y ear follow ing a  d ecenn ia l census. A t lea s t one 

b o a rd  m e m b e r  sh a ll b e  ap p o in ted  fro m  each  ju d ic ia l d i s t r ic t  B o a rd  m em b ers  

se rve  u n til a  final p lan  fo r red istric ting  a n d  p ro c lam atio n  o f red is tric tin p  h as heen 

a d o p te d  a n d  all challenges to it b ro u g h t u n d e r  Section  11 o f th is  a rtic le  h av e  been  

reso lv ed  a f te r  final re m a n d  o r  a ffirm a tio n .

fc) A p e rso n  w ho w as a m em b er o f  th e  R e d is tric tin g  B o a rd  a t  an v  tim e 

d u r in g  th e  p rocess lead ing  to final ad o p tio n  o f  a  re d is tr ic tin g  p lan  u n d e r  S ection  

10 o f th is  a rtic le  m ay n o t be a  cand id ate  fo r th e  leg isla tu re  in th e  g enera l election  

fo llow ing  th e  ad o p tio n  o f the final re d is tr ic tin g  p lan .

* Sec. 7. Article VI, sec. 9, ConsTution of the State of Alaska, is amended to read:

S ec tio n  9. B o a rd  A ctions [O R G A N IZ A T IO N ]. [THE BOARD SHALL 

ELECT ONE OF ITS MEMBERS CHAIRMAN AND MAY EMPLOY TEMPORARY 

ASSISTANTS.] Concurrence of three members o f  the  R e d is tr ic tn g  B o a rd  is 

required for ac tio n s o f  th e  b o a rd  [A RULING OR DETERMINATION], but a lesser 

num ber may conduct hearings [OR OTHERW ISE ACT FOR THE BOARD]. T h e  

b o a rd  sh a ll em p lo y  o r  c o n tra c t fo r serv ices o f  in d e p e n d e n t legal counsel.

* Sec. 8. Article VI, sec. 10, Constitution of the State of Alaska, is amended to read:

Section  10. R edistric ting  [R E A P P O R T IO N M E N T ] P lan  an d  P ro c lam atio n . 

fa) W ith in  th ir ty  d ay s a f te r  th e  re lease  o f th e  d ecen n ia l census p o p u la tio n  d a ta

-3- CSHJR 44(FIN)
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o r  th ir ty  days a f te r  b e in g  d u ly  ap p o in ted , w hichever o ccu rs  la s t, th e  b o a rd  shall 

a d o p t  one o r  m o re  p ro p o se d  re d is tr ic tin g  p lans. T h e  b o a rd  sh a ll h o ld  p ub lic  

h ea rin g s  on  th e  p ro p o se d  p lan , o r, if no single p roposed  p lan  is a g re e d  o n . on  aJJ 

p lan s  p ro p o sed  by  th e  b o a rd . No la te r  th an  n inety davs a f te r  th e  h o a rd  h as  been  

a p p o in te d  an d  th e  d ece n n ia l census popu lation  d a ta  has been  re leased , th e  b o a rd  

sh a ll a d o p t a  final re d is tr ic tin g  p lan  a n d  [WITHIN NINETY D A Y S FO L L O W IN G  

T H E  O FFIC IA L R E PO R T IN G  OF EA CH  DECENNIAL C E N SU S, T H E  B O A R D  

SH A LL SU BM IT T O  T H E  G O V ERN O R A  PLAN FOR REA PPO R TIO N M EN T AND 

R E D IST R IC T IN G  AS P R O V ID E D  IN THIS ARTICLE. W ITH IN  N IN E T Y  D A Y S 

A FT ER  REC EIPT O F  T H E  PLA N , TH E GO VERN OR SHALL] issue a proclam ation 

of [R E A PPO R T IO N M E N T  A N D ] redistricting. [AN A C C O M PA N Y IN G  

ST A T E M E N T  SH A L L  E X PLA IN  A N Y  CHANGE FROM  T H E  PL A N  O F  T H E 

BOARD.] The final p lan  sh all se t o u t boundaries o f house an d  sen a te  d is tr ic ts  an d  

[R E A PPO R TIO N M EN T A N D  F E D IS T R IC 1 iNG] shall be effective for the election 

o f members of the legislature u n til  sixty  davs a fte r  ado p tio n  a n d  fin a l a d ju d ic a tio n  

o f the succeeding  re d is tr ic t in g  p lan  an d  p roc lam ation  o f re d is tr ic tin g .

(b) A d o p tio n  o f  a  f in a l red is tr ic tin g  p lan  shall r e q u ire  th e  a f f irm a tiv e  

v o tes  o f th re e  m e m b e rs  o f  th e  R ed istric tin g  B o ard  [U N TIL A FT E R  TH E 

O FFIC IA L R E PO R TIN G  O F T H E  NEX T DECENNIAL CEN SU S].

* Sec. 9. Article VI, sec. 11, Constitution of the State of Alaska, is am ended to read:

S ection  11. E n fo rc e m e n t  Any qualified voter may apply to the superior 

court to compel the R e d is tr ic tin g  B o ard  [GOVERNOR], by mandamus or otherwise, 

to perform its [HIS REAPPORTIONMENT] duties u n d er this a rtic le  or to correct any 

error in red is tr ic tin g  [OR REAPPORTIONMENT]. Application to compel th e  h o a rd  

[THE GOVERNOR] to perform. [HIS REAPPORTIONMENT DUTIES] m ust be filed 

n o t la te r  th a n  [WITHIN] thirty days following [OF] the ex p ira tio n  o f  th e  n ine tv -d av  

p e rio d  specified  in [EXPIRATION OF EITHER OF THE TW O  NTNETY-DAY 

PERIODS SPECIFIED IN] this article. Application to compel correction o f any error 

in redistricting [OR REAPPORTIONMENT] must be filed within thirty days following 

the ad o p tio n  o f th e  fin a l re d is tr ic tin g  p lan  a n d  p ro c lam atio n  by  th e  b o a rd  

[PROCLAM ATION]. Original jurisdiction in these matters is [HEREBY] vested in

WORK DRAFT WORK DRAFT 0-LS0528U
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the superior court. On appeal fro m  the su p e rio r c o u r t , the cause shall be reviewed 

by the supreme court o n  [UPON] the law and the facts. N o tw ith s ta n d in g  S ection  15 

o f A rtic le  IV . a ll d isp o sitio n s bv the  su p e rio r  co u rt a n d  th e  su p re m e  c o u r t  u n d e r  

th is section  sh a ll b e  ex p ed ited  an d  shall have p r io r ity  o v e r a ll o th e r  m a tte r s  

pend ing  b e fo re  th e  respectiv e  c o u r t  U pon a final ju d ic ia l dec is io n  th a t  a  p la n  is 

invalid, the m a tte r  sh a ll be re tu rn e d  to the b o a rd  fo r co rrec tio n  a n d  d ev e lo p m en t 

o f a  new  p la n .

* Sec. 10. Article X I, sec. 3, Constitution of the State o f Alaska, is am ended to read:

S ection  3. P e titio n . After certification of the application, a petition containing 

a summary o f the subject matter shall be prepared by the lieutenant governor for 

circulation by the sponsors. If signed by qualified voters, equal in num ber to ten per 

cent of those who voted in the preceding general election and resident in at least two- 

thirds o f the h ou se [ELECTION] districts of the State, it may be filed with the 

lieutenant governor.

\ S e c .  11. Article XV, Constitution o f th £  State of Alaska, is am ended by adding a  new 

section to read:

Section  29. E ffective D ate an d  A pplicability  o f  A m en d m en ts  P ro v id in g  fo r  

R ed istric tin g  o f  th c X e g is la tu re . (a) The 1998 amendments relating to redistricting 

of the leg islature (art. VI and art. XIV), and relating to filing o f initiative petitions (art. 

XI, sec. 3V take effect January 1, 2001.

ptvrithstanding Section 10 of Article VI, the proclamation o f redistricting 

in prtect on ueoem ber 31, 2000, is effective for election of members o f the legislature 

r adoption and final adjudication of the succeeding redistricting 

proclam ationsof redistricting under Article VI.

* Sec. 12. Article VI, secs. 5 and 7, and Article XIV, Constitution of the State of Alaska, 

are repealed,

* Sec. 13. The am endm ents proposed by this resolution shall be placed before the voters 

of the state at the next general election in conformity with art. XEI, sec. 1, Constitution o f the 

State of Alaska, and the election laws of the state.

0-LS0528U
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AMENDMENT \

OFFERED IN THE HOUSE 
TO: CSHJR 44(FIN)
0-LS0528M

Page 3, Line 3

After “section”

Insert “an d  as m ay be p rov ided  by law ”



AMENDMENT

OFFERED IN THE HOUSE 
TO: CSHJR 44(FIN)
0-LS0528U

Page 3, Lines 12-13

After “a p p o in te d ”

Delete “b etw een  J a n u a ry  1 a n d  J a n u a ry  16”

Insert “by  S e p te m b e r 1”

Page 3, Line 13

After “o f  th e  y e a r”

Delete “fo llow ing”

Insert “in  w h ich ”

Page 3, Line 13

After “d ece n n ia l cen su s”

Insert “is ta k e n ”



AMENDMENT

OFFERED IN THE HOUSE 
TO: CSHJR 44(FIN)
0-LS0528VI

Page 3, Line 14

After “shall be”

Delete “ap po in ted ”

Insert “a resid en t”

Page 3, Line 14

After “ judicial d is tr ic t”

Insert “th a t existed on Ja n u a ry  1 .1 99 9 ”
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A M E N D M E N T

OFFERED IN THE HOUSE

TO: CSHJR 44(H N ), Draft Version "I"

1 Page 5, line 20:

2 Delete "2001"

3 Insert "2000"

4 Page 5, lines 22 - 24:

5 Delete all material.

6 Insert "in effect on the date that the lieutenant governor certifies that a majority of the

7 voters voting on the question have approved the 1998 amendments to Article VI, remains in

8 effect for election of members o f the legislature until sixty days after adoption and final

9 adjudication of the succeeding redistricting plan and proclamation of redistricting under

10 Article VI, as amended by the 1998 amendments."

11 Page 5, line 26, following "repealed":

12 Insert "January 1, 2000"
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AM ENDM ENT 1 /

3 #  ( o

OFFERED IN THE HOUSE 
TO: CSHJR 44(FIN) 
0-LS0528M

Page 4, Lines 1 5 -1 9

After ’’legislature”

Delete “u n til s ix ty  d a y s  a f te r  a d o p tio n  a n d  final a d ju d ic a tio n  o f th e  
su cceed in g  re d is tr ic tin g  p la n  a n d  p ro c la m a tio n  o f re d is tr ic tin g ."

Insert “until after the official reporting of the next decennial census.”

Relocate subsection (b) to appropriate lines.
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w ere  ad o p ted  by the people of the S ta te  of Alaska, the new law would require preclearance by the United S ta tes 
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FISCAL NOTE

STAT E O F  ALASK A
W orkdraft M 

BILL NO. CSHJR 4 4  (JUD)
1S98 LEGISLATIVE SESSION 

ANALYSIS CONTINLi ,TION
th ree-judge panel in the  District of Columbia Circuit, c o s ts  w ould increase dram atically. The d ep artm en t has no t 
included th o se  specu la tive  c o s ts  in this fiscal no te , and would req u est a supplem en tal appropriation should  th a t 
even tuality  occu r.

In-house c o s ts  are  based  on th e  d ep a rtm e n t's  FY 98/99 standard  a tto rney  c o s t schedule ($ 9 2 .72 /h o u r p e f  for 
a tto rn ey  tim e and  $ 7 1 .94 /h o u r for parap rofessionals). The schedule includes clerical support, lease  c o s ts , 
com m u n ica tio n s , and o th er stan d ard  overhead c o s ts . Expert fees and c o s ts  are added separately . If the  
reso lu tion  p a s s e s  this sess io n , p reclearance w ould begin 30  days afte r certification of tne 1 9 9 8  election , the  n ex t 
general e lec tio n . The d ep artm en t is assum ing tha '. m o st of th e  w ork can be com pleted  in FY99, and h as  included 
tw o  m o n th s  of in-house c o s ts , and all expert c o s ts , during th a t year, w ith th e  remaining one m o n th  of in -house 
c o s ts  to  b e  incurred  in FYOO.

COST SUMMARY

A ttorney
FY99 $ 9 2 .7 2
FYOO $ 9 2 .7 2

2 4 0 .0  hrs
1 2 0 .0  hrs

$ 2 2 ,2 5 3  
$ 1 1 ,1 2 6

P araprofessional
FY99 $ 7 1 .9 4 2 0 . 0  nrs $1 ,4 3 9

Expert C osts  
FY99 $4 0 ,0 0 0

Total
FY99
FYOO

$63 ,692  
$ 1 1 ,1 2 6
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CS FO R  H O U SE JO IN T  R E S O L U T IO N  NO. 44(FIN )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TW ENTIETH LEGISLATURE - SECOND SESSION

BY T H E  HOUSE FINANCE C O M M ITTEE

O ffered :
R eferred :

Sponsor(s): REPRESENTATIVES PO RTER AND M ULDER, Dyson, G reen

A R ESO L U T IO N

P roposing  am endm ents to the C onstitu tion  of the S tate  o f A laska r e la t r  g to 

red is tric tin g  and reap p o rtio n m en t of the  legislature; repealing  obsolete language

setting  out the ap p o rtio n m en t schedule used to elect m em bers of the first s ta te

leg isla ture; and  p rov id ing  fo r an  effective date.

BE IT  R ESO LV ED  BY T H E  L E G ISL A T U R E  O F T H E  ST A T E  O F  ALASKA:

* Section  1. Artie’-' VI, sec. I, Constitution of the State o f Alaska, is am ended to read:

Section 1. H ouse [E L E C T IO N ] D istric ts. M em bers of the house of 

representatives shall be elected by the qualified voters o f uie respective house 

[ELECTION] districts. T he boundaries  of the house d istric ts  shall be set u n d e r  this 

a rtic le  a f te r  each  decenn ia l census o f the  U n ited  S ta tes  [UNTIL 

REA PPORTIONM ENT, ELECTION DISTRICTS AND THE N U M BER  OF

REPRESENTATIVES TO BE ELECTED FROM  EACH DISTRICT SH ALL BE 

AS SET FORTH IN SECTION 1 OF ARTICLE XIV].

* Sec. 2. Article VI, sec. 2, Constitution o f the State of Alaska, is am ended to read:

Section 2. S en a te  D istricts. M em bers of the senate shall be elected by the 

qualified voters o f the respective senate districts. T h e  b o u n d a rie s  o f  the  sen a te

-1- CSHJR 44(FIN)
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d is tr ic ts  sha ll be se t u n d e r  th is artic le  a f te r  each  decennial census of the U nited 

S ta tes  [SEN A TE DISTRICTS SHALL BE AS SET FORTH IN SECTION 2 OF 

ARTICLE XIV, SU BJECT TO CHANGES AUTHORIZED IN THIS ARTICLE].

* Sec. 3. Article VI, sec. 3, Constitution of the State o f Alaska, is amended to read:

Section 3. R eapportionm ent of House an d  Senate. The R e d fo ric tin g  B o a rd*Mt' 1*»V
[GOVERNOR] chall reapportion the house o f representatives an d  the senate  

im m ediately follow ing the official reporting of each decennial census of the United 

States. Reapportionm ent shall be based upon the  [CIVILIAN] population within each 

house a n d  sen a te  [ELECTION] district as reported by the census.

* Sec. 4 . A rticle V I, sec. A, Constitution of the State o f Alaska, is amended to read:
•' vrw&tf. iasKT

S ection  4. M ethod  of R e d is tr ic tin g . T he R e d b tr ic d n #  B o a rd  shall

establish  fo rty  house districts, with each house d is tric t to elect one m em ber o f the 

house o f rep resen ta tiv es . T he board  shall estab lish  tw enty  senate d istric ts , each 

com posed  o f tw o house districts, w ith each sen a te  d is tr ic t to elect one sen a to r 

[REA PPO R TIO N M EN T SHALL BE BY THE METHOD OF EQUAL 

PR O PO RTIO N S, EXCEPT THAT EACH ELECTION DISTRICT HAVING THE 

M AJOR FRA CTIO N  OF THE QUOTIENT OBTAINED BY DIVIDING TOTAL 

CIVILIAN POPULATION BY FORTY SHALL HAVE ONE REPRESENTATIVE].

* Sec. 5. Article VI, sec. 6, Constitution of the State o f Alaska, is amended to read:

S ection  6. D istric t B oundaries [R E D IS T R IC T IN G ]. The R e d is tr ic tin g  

B o ard  shall estab lish  [GOVERNOR M AY FURTHER REDISTRICT BY 

C H A N G IN G ] the size and area of h ou se  [ELECTION] districts, subject to the 

’imitations of this article. Each house [NEW] district (SO CREATED] shall be formed 

o f contiguous and compact territory containing as nearly as practicable a relatively 

integrated socio-econom ic area. Each shall contain a population as n e a r  as 

p ra c t ic a b le  [AT LEAST EQUAL] to the quotient obtained by dividing the [TOTAL 

CIVILIAN] population flgillKL sta te  by forty. E ac h  senate d is tr ic t chap  he com posed  

a s  n e a r  as  p ra c tic a b le  o f tw o  co n tig u ou s h o u se  d is tr ic ts . Consideration may be 

given to local governm ent boundaries. Drainage and other geographic features shall 

be used in describing boundaries wherever possible.

* Sec. 6. A rticle VI, sec. S, Constitution of tlie State o f Alaska, is amended to read:

WORK DRAFT WORK DRAFT 0-LS0528VI
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S ec tio n  8. R e d is tr ic tin g  [R E A P P O R T IO N M E N T ] B o a rd , {a) The s U r f  

ju s tice  o f  th e  su p re m e  c o u r t  [GOVERNOR] shall appoint a r e d is tr ic tin g

[REAPPORTIONM ENT] board, su b je c t to  th e  p ro v isio n s o f  th is  se c tio n  [TO ACT 

IN AN ADVISORY CAPACITY TO HIM]. It shall consist o f five m em bers, all o f 

w h o m  shall be residen ts o f the s ta te  and  none of whom may be public employees 

or officials a t th e  tim e o f a n d  d u r in g  th e  te n u re  of a p p o in tm e n t. B o a rd  m e m b e rs

sh all be ap p o in ted  as p ro v id ed  in fb) o f  th is  section  [. AT LEAST ONE MEMBER. 

EACH SHALL BE APPOINTED FROM THE SOUTHEASTERN, SOUTHCENTRAL, 

CEN TRAL, AND NORTHW ESTERN SENA TE DISTRICTS. APPOINTM ENTS 

SHALL BE MADE W ITHOUT REGARD TO POLITICAL A FFILIATION]. Board 

members shall be compensated.

\ (b ) M em b e rs  o f th e  R e d is tr ic tin g  B o ard  shall be  a p p o in te d  [b e tw een
—j c' \

C T aniiarv  1 an d  J a n u a ry  1 6 lof the  yearIfo llow ing)>  decenn ia l census. A t  lea s t o ne 

b o a rd  m e m b e r sh a ll b e  a p p o in te d  fro m  each  ju d ic ia l d i s t r i c t  B o a rd  m em b ers  

se rve  u n til a final p lan  fo r red is tric tin g  a n d  p roc lam ation  o f  re d is tr ic tin g  h as  been 

ad o p te d  a n d  all challenges to it b ro u g h t u n d e r  Section 11 o f  th is  a r t ic le  h av e  been

reso lv ed  a f te r  final re m a n d  o r  a ff irm a tio n .

fc) A p erso n  w ho w as a  m e m b e r  o f  th e  R e d is tr ic tin g  B o a rd  a t  a n v  tim e 

d u r in g  th e  process lead in g  to  final ad o p tio n  o f a re d is tr ic tin g  p lan  u n d e r  Section  

10 o f th is  a rtic le  m av  n o t be a ca n d id a te  fo r  the leg isla tu re  in th e  g en e ra l election  

fo llow ing  th e  ad o p tio n  o f th e  final re d is tr ic tin g  p lan .

* Sec. 7. Article VI, sec. 9, Constitution o f the State of Alaska, is am ended to read:

S ection  9. B o a rd  A ctions [O R G A N IZ A T IO N ]. [THE BO A RD  SHALL 

ELECT ONE OF ITS MEMBERS CHAIRMAN AND MAY EMPLOY TEM PORARY 

ASSISTANTS.] Concurrence of three members o f th e  R e d is tr ic tin g  B o a rd  is 

required for ac tio n s of th e  b o a rd  [A RULING OR DETERM INATION], but a lesser 

num ber may conduct hearings [OR OTHERW ISE ACT FOR TH E BOARD]. T h e  

b o a rd  sh a ll em ploy  o r  c o n tra c t  fo r  se rv ices o f in d e p e n d en t legal co u nsel.

* S ec. 8. Article VI, sec. 10, Constitution o f the State of Alaska, is am ended to read:

Section  10. R ed is tric tin g  [R E A P P O R T IO N M E N T ] P lan  a n d  P ro c lam atio n .

fa) W ith in  th ir ty  d av s a f te r  th e  re le a se  o f  th e  d ecenn ia l census p o p u la tio n  d a ta

-3- CSHJR 44(FIN)
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o r  th ir ty  d a v s  a f te r  b e in g  du lv  ap p o in ted , w h ich ev e r o c c u rs  la s t, th e  b o a rd  shall

WORK DRAFT WORK DRAFT 0-LS0528U 1

a d o p t o n e  o r  m o re  p ro p o se d  re d is tr ic tin g  p lan s . T h e  b o a rd  sh all ho ld  p ub lic  

h ea rin g s  on  th e  p ro p o se d  p lan , o r. ilf no sing le p ro p o se d  p lan  is ag ree d  on. on  all 

p lan s p ro p o sed  bv th e  b o a rd . No la te r  th an  n in e ty  d ay s  a f te r  th e  b o a rd  has been 

ap p o in te d  a n d  th e  d ecen n ia l census p op u la tion  d a ta  h as  b een  re leased , th e  b o a rd  

sh a ll a d o p t ^  fin a l re o N tr ic tin g  p 'n n  a n d  [WTTHIN NINETY DAYS FOLLOW ING 

THE O FFICIA L REPORTING OF EACH D ECENNIAL CENSUS, TH E BOARD 

SHALL SUBM IT TO  THE GOVERNOR A PLAN FOR REAPPORTIONMENT AND 

RED ISTRIC TIN G  AS PROVIDED IN THIS ARTICLE. W ITH IN  NINETY DAYS 

AFTER R EC EIPT O F THE PLAN, THE GOV ERNOR SHALL] issue a proclamation 

of [REA PPO R TIO N M EN T AND] redistricting. [AN ACCOM PANYING 

STATEM EN T SH A LL EXPLAIN ANY CHANGE FROM THE PLAN OF 'THE 

BOARD.] The fin aL n lan  shall set o u t b o u n d a ries  o f house an d  sena te  d is tric ts  an d  

[REA PPORTIONM ENT AND REDISTRICTING] shall be effective for the election 

of members o f  the legislature u n til sixty  d av s  a f te r  a d o p tio n  a n d  final ad ju d ica tio n  

o f th e  su cc ee d in g  r e r 'is tr ic tin g  p lan  and p ro c la m a tio n  o f  re d is tr ic tin g .

fb ) A d o p tio n  o f  a ^ in a l  re d is tr ic tin g  p lan  sh a ll r e q u ire  th e  a ff irm a tiv e  

votes o f  th re e  m e m b e rs  o f the R e d is tr ic tin g  B o a rd  [UNTIL AFTER THE 

OFFICIAL R EPO RTIN G  OF THE NEXT D ECENNIAL CENSUS].

* Sec. 9. Article VI, sec. 11, Constitution of the State of Alaska, is amended to read:

S ec tio n  11. E n fo rc e m e n t  Any qualified voter may apply to the superior 

court to compel the R ed istric ting  B o ard  [GOVERNOR], by mandamus or otherwise, 

to perform its [HIS REAPPORTIONMENT] duties u n d e r  th is a rtic le  or to correct any 

error in r e d is tr ic tin g  [OR REAPPORTIONMENT]. Application to compel the b o a rd  

[THE GOV ERNOR] to perform [HIS REAPPORTIONM ENT DUTIES] must be filed 

n o t la te r  th a n  [W ITHIN] thirty days follow ing [OF] the ex p ira tio n  o f th e  n ine tv -dav  

p e r io d  sp ec if ied  in [EXPIRATION OF EITHER O F THE TW O NINETY-DAY 

PERIODS SPECIFIED IN] this article. Application to compel correction of any error 

in redistricting [OR REAPPORTIONMENT] must be filed within thirty days following 

the a d o p tio n  o f  t h ^ f i n a l  re d is tr ic tin g  p lan  a n d  p ro c la m a tio n  bv  th e  b o a rd  

[PROCLA M ATION]. Original jurisdiction in these matters is [HEREBY] vested in

CSHJR 44(FIN) -4 -
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the superior court. On appeal fro m  th e  s u p e r io r  c o u r t , the cause shall be reviewed 

by the supreme court on [UPON] the law and the facts. N o tw ith stan d in g  S ec tio n  15 

o f A rtic le  IV . a !1 d isp ositions bv th e  su p e r io r  c o u rt an d  th e  su p re m e  c o u r t  u n d e r  

th is  sec tion  sh a ll be exp ed ited  a n d  sh all h av e  p rio rity  ov e r all o th e r  m a tte r s  

p en d in g  b e fo re  th e  respectiv e  c o u rt. Uipon a final judicial d ecis ion  th a t  a  p la n  is 

invalid , th e  m a tte r  shall be re tu rn e d  to  th e  b o a rd  fo r co rrec tion  a n d  d ev e lo p m en t 

o f  a  new  p la n .

* Sec. 10. Article X I, sec. 3, Constitution of the State of Alaska, is am ended to read:

S ection  3. P etition . After certification o f the application, a petition containing 

a sum m ary o f the subject matter shall be prepared by the lieutenant governor for 

circulation by the sponsors. If signed by qualified voters, equal in num ber to ten per 

cent of those who voted in the preceding general election and resident in at least two- 

thirds o f the h o u se  [ELECTION] districts of the State, it may be filed with the 

lieutenant governor.

* Sec. 11. Article XV, Constitution o f the State of Alaska, is amended by adding a new 

section to read:

Section  29. E ffective D ate a n d  A p p licab ility  of A m en d m en ts  P ro v id in g  for 

R e d is tr ic tin g  o f  the L eg is la tu re , (a) The 1998 amendments relating to redistricting 

o f the legislature (art. VI and art. XIV), and relating to filing of initiative petitions (art. 

XI, sec. 3), take effect Jan u a ;/ 1, 2 0 0 1 ■
(b) Notwithstanding Section 10 of Article VI. the proclamation of redistricting 

in effect o n ^ e c e m b e r^ l ,  20(fei)is effective for election of members o f the legislature 

until sixty days after adoption and final adjudication of the succeeding redistricting 

plan and proclamation of redistricting under Article VI.

* Sec. 12. Article VI, secs. 5 and 7, and Article XIV, Constitution o f the State o f Alaska, 

are repealed.

* Sec. 13. The amendments proposed by this resolution shall be placed before the voters 

o f tlie state at the next general election in conformity with art. XD3, sec. 1, Constitution of the 

State o f A u sk a , and the election laws o f the state.

WORK DRAFT WORK DRAFT 0-LS0528U
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16 R ep resen ta tion  and RodislrlctlnQ  Issu e s

For (kjc very reason that intent proof is difficult and courts may tend 
isowtobc satisfied with any "quite equal" redistricling plan, no matter how 
badly gerrymandered in actual result, it becomes all Ihe more important 
that equality of political opportunity (which also can be called fairness or 
neutrality) be considered In the process of constructing (lie plan. Il may be 
the first and last clsance. Of course Justice While did offer a provocative 
line in G aJJnty on the intent issue when he said;

(A) politically mindless approach may produce, whether intended or not, 
the mo;: grossly gciiymandcrcd result s: and, in any event, il is most unlikely 
that the political impact of suck a ptaa would remain undiscovered by the 
time it was proposed or adopted, in which rnr/et the results would be both 
t  rio nn and, (/ not chanted, Intended* (emphasis added).

Wc snay well hear mure of this warning in ihe litigation that will follow the 
1980 census-induced redislricfmgs. Out il would be unwise lo place sole 
reliance on il as o sefeguard for representative fairness.

Districting Standards

Contiguity

The contiguity requirement—that no pul of one district be completely 
separated from any other part of llie same districl—has been universally ac­
cepted and poses no enforcement problem or serious challenge to districting 
tlcxiNlily in pursuit of other fair representation values.

Compactness

The requirement of compactness specifics (bat the boundaries of each dir- 
irici shall be at short as practicable. Although there is no federal constitu­
tional requirement of compactness,'1 such a requirement may present a cer­
tain restraint on gerrymandering and may seem innocuous oo its face. Rigid 
adherence ,o a compactness, however phrased, should be avoided. A district 
psitcrn of symmetrical squares, although conceivable, well can operate to 
submerge a significant element o f the electorate. As a practical matter, ab­
solute compactacss (districts forming perfect circles (bat are even shoner lines 
than squares) is an impossibility. Furthermore, a benign gerrymander, in the 
sense of some asymmetrical districts, may well be required to assure repre­
sentation of submcrgod elements within a larger area. Shape requirements 
focus on form rather than the substance of effective pclitical representation.

e j .  $  e f jA tn r - J  G~i A

Establishing Legislative D istricts 17

Following Politico' Boundaries

The requirement o f  honoring political subdivision boundaries insofar as 
possible under the population equality requirements responds to a tradi­
tional and even instinctive sense of community as a significant basis for 
representaoon. Il was mentioned by Chief Justice Warren in Reynolds v. 
Sims. The extent to which political subdivition boundaries may be honored 
is, of course, an inverse corollary of the degree of population stringency re­
quired. The Supreme C ourt's population equality stringency in Kirkpatrick 
v, Prcisler and While v. Wciser had the effect o f  badly trampling any 
political subdivision policy for congressional districting.

Population Deviation

A 2 percent maximum deviation rule leaves some room for following polit­
ical subdivision lines, without any demonstrable con to any principle of fair 
and effective representation of which I am aware, in Weiser in 1973 the 
court voided an offrcial stale plan with a maximum deviation of 2.43 per­
cent, under (he force of the Kirkpatrick rule. The alternative plaintiffs' plan 
adopted by the Court cut eighteen more county lines than did the rejected 
state plan. I have already noted above that three members of the Weiser 
Court'said they were disenchanled with this extremely stringent rule and 
two additional members had al least opposed the rule at its inception in 
1969.

Incumbent Protection

Various groups (most notably Common Cause, 1977b), have advocated a 
flat prohibition on the consideration of addresses o f incumbents in the 
drawing of district lines. In practice (his prohibition may be no more cn 
forceable than Prohibition itself, but I will lay that aside. From the stand­
point of constitutional law, the Supreme Court said in Weiser, as it had 
earlier, that: "The fact that district boundaries may have been drawn in a 
way that minimized the number of contests between present incumbents 
does not in and of itself establish invjd^uusness."', On the question whether 
the prohibition is sound policy, persons will differ. There are virtues in having 
some continuity in olfsce for the sake of experience, stability, and relations 
wilh constituents. There also are virtues in turnover, which is probably far 
better achieved—if we arc at all serious about it—by limiting legislator to a 
specified number o f  terms.
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Additional M em b er System  (AMS), ‘llie  proportional system 
used in Germany. Half tlie members arc elected by first-past- 
thc-post voting in single-member constituencies, T he other ball' 
arc allocated to  party lists in such a way that die scats its the full 
assembly arc proportionate to the votes cast in the country as a 
whole (subject to certain threshold rules).

Affirmative action. A policy to ensure proportionate, or more than 
proportionate, representation for hitherto underrepresented m i­
norities.

A ggregate ftim css. T he extent to which any local deviations from 
haknecJ redistricting cancel out so that, as a whole, no party or 
grouping is disadvantaged.

Alabama paradox. Under the formula used for the allocation of 
scats to states from 1910 to 1940 it was possible for a scat that 
gamed iu population to lose representation. This occurrence is 
biow n as the Alabama paradox.

A lternative vote (AY). Preferential voting within single-member 
constituencies. For tlie Australian lower house, for example, ev­
ery elector is required to number all the candidates in ordct o f 
preference; the candidate with fewest first preferences is elim­
inated and higher second preferences nrc counted instead; the 
process continues until one candidate has a clear majority.

A pportionm ent. The process o f allocating congressional districts 
across states.

A t-large. W hen one or sewer a I members arc elected hy the whole of 
a state or by the whole area o f a local authority they are described 
as being elected ill-large.

/ W l l  P ^ l e r  a<4 d> (Vx«r £ * t A

Ve. t_n \ e £ r e 4 i W l  P ers/Jec ft

G Jo m iy  157

Bipartisanship. Occurs when the rival parties agree on the proce­
dure and substance o f redistricting. It is possible to have a “bi­
partisan gerrymander" when the panics mutually agree to pre­
serve o r increase the safety o f the seals o f incumbent icprcsen- 
tatives.

Blindfold red istricting . The drawing of boundaries by some gen­
eral formula which has no regard to  specific party or incumbent 
n lerests.

Building b lo c k  T he basic minimum unit used in drawing up 
boundaries. It could be as large as a county but is now usually 
a census district or even a census tract.

C ensus block; C ensus tract. Areas designated by the Census for 
die collection and presentation o f data.

Commission. A statutory and independent body charged with re­
searching or implementing policy. Boundary commissions have 
been used widely in the English-speaking world so that con­
stituencies can be delineated without direct political interference.

C om m unity. A geographic grouping of the population with com­
mon interests dictated, for instance, by local government bound­
aries, transport o r school facilities, ethnicity, language, o r simply 
tradition.

C om pactness. Having the minimum distance lietwecn all llie pans 
of a constituency (a circle o r a hexagon is the most compact dis­
tricl). Compactness is seen as one o f >he main defenses against 

—-gerrymandering.
C om petitive seats. A scat where the margin of victory is small 

enough to make a change o f control possible. See M arginal seats.
C onstituency. The most common term for the geographic ureas 

into which a country is divided for clccroral purposes. A con­
stituency may send one or several members to  the legislature. 
O ther terms include district (U nited States), riding (Canada), cir- 
conscription (France), electorate (Australia and New Zealand), 
and division (U.K.).

C ontigu ity . .All parts of a district being connected at some point 
: v^uh the rest of the district.
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All of this poli(ic-i)l and demographic information makes redis- 
tricting a highly quantitative exercise. A typical system in a large 
state stores this information on a tape or disk in a computer. Usually 
rcdistriaers only work with a subset o f the data —population, racial 
and ethnic percentages, and a lew critical |x>littoal measures. 1 he 
rest of the information is retrieved anil presenred when reipicsted 
liy the courts, or incuinhunts, or the press, l lie most advanced sys­
tems arc interactive. T h e  rediacrietcr signifies to the com puter a 
desire to move a particular census unit o r precinct out of one dis­
trict and into another, and the com puter instantaneously rcuhulatcs 
die summary of political and demographic information after the 
change, T h e  com puter system must also have the capacity to pro­
vide a detailed description o f the districts in terms o f tracts and 
blocks so that the proposal can be made into a law.

M ap s an d  M easures o f  C om p actness

A modem redistricting com puter system will have a m apping ca­
pacity so that people can view what is happening under different 
proposals. 'H iere are two basic kinds of maps. O ne is a com puter­
ised map which shows the whole county down to the census block 
or precinct level. An innovation of the 191)0 census has been the 
creation of the so-called TIG KR file system tvliiclt adds various 
prominent'geographic features, such as roads ami railroad tracks to 
the computer im p. However, even with these additional features, 
most people find the computer-generated maps hard to read and 
too sparse. Often people will want very specific it formation about 
side streets, neighborhoods, and topography which require a finer 
grade of map.

The second t>-pc o f map is the printed precinct o r census maps 
providing extremely detailed information about streets and other 
features. I he advantage of the lirst type of map is that the com ­
puter can automatically and instantaneously generate a new map 
with each proposal. T h e  drawback, as wc said before, is its sparse- 
n.-ss. T he advantage o f  the second type of map is the richness o! the 
information it provides, but a very serious limitation is the difficulty
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in generating them after even minor changes are made. W hen highly 
detailed maps are nor on the com puter, districts must lie drawn in 
by hand, and in a large state with thousands o f census tracts, delays 
and mistakes arc inevitable.

Maps provide several essential pieces o f information. For in ­
cumbents, they sh.'W iu visual form the areas that have Im.ch lost 
and gained in a rcdisiriciing trade. Using the census and polit­
ical information, a map can be colored o r shaded to redact rtie 
partisan strength or racial and ethnic composition o f various areas 
within a proposed district. T h e  maps are also im portant for display­
ing “holes ' —parts o f districts tha t are noncontiguous. In the mad 
rush to construct numerous proposals iu a short period o f time, 
it is easy to forget to assign a tract iu the middle o f the district 
o r to mistakenly type in the w rong tract or block number. M ap­
ping the districts shows these mistakes and allows for rapid co r­
rection.

iiird use of maps is to assess the shapes o f districts. For rea­
son vc will discuss more hilly in the next chapter, it may be im­
portant to measure the compactness uf proposed districts and to 
compute the average compactness o f districts in one proposal as 
opposed to the average iu another. An clement of compactness that 
has been mentioned -already is contiguity— that all parts o f  a district 
must be connected at i  point. Generally, it is further taken to mean 
connected at some point on dry  laud, hut not always. Phil burton 
claimed contiguity for a district iu bis 1081 California congressional 
plan that ran from M arin C ounty  across the waters of San Francisco 
Bay to the city of Vallejo. A nother district in Los Angeles county 
followed the coastline and dock areas o f l.ong Beach and San Pedro 
so narrowly that it was said of the district that it was contiguous 
at low tide only. O f course, some kinds of noncontiguity are un­
avoidable. An off-shore island, for instance, has to be attached to 
mainland districts by water unless tt lias, by itself, dose to the ideal 
population lor a district.

Ihe other aspect o f compactness is that districts should have rel­
atively geometrical shapes, w ithout many branches, dips, o r jagged 
edges. A compactness requirem ent tries to limit oddly shaped dis­
tricts, and a compactness measure provides a means for calibrating


