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Rhode Island’s Charter of 1663 used the analogous term-'liberty of 
conscience.' It protected residents from being 'in any ways molested, 
punished, disquieted, or called into question, for any differences in opinion, in 
matters of religions and do not actually disturb the civil peace of our said 
colony.’ The charter further provided that residents may 'freely, ant fully have 
and enjoy his and their own judgments, and conscience in matters of religious 
concernments . .  . ; they behaving themselves peaceably and quietly and not 
using this liberty to licentiousness and profaneness: nor to the civil injury, or 
outward disturbance of others.'

“The principles expounded in these early charters reemerged more than 
a century later in state constitutions that were adopted in the flurry of 
constitution drafting that followed the American Revolution. By 1789 every state 
but Connecticut had incorporated some version of a free exercise ciause into 
its constitution. These state provisions, which were typically longer and more 
detailed than the federal Free Exercise Clause, are perhaps the best evidence 
of the original understanding of the Constitution's protection of religious liberty. 
After all, it is reasonable to think that the states that ratified the First 
Amendment assumed that the meaning of the federal free exercise provision 
corresponded to that of their existing state clauses. The precise language of 
these state precursors to the Free Exercise Clause varied, but most 
guaranteed free exercise of religion or liberty of conscience, limited by 
particular, defined state interests.

“For example, the New York Constitution of 1777 provided: ‘ 'he free 
exercise and enjoyment of religious profession and worship, without 
discrimination or preference, shall forever hereafter be allowed, within this 
state, to all mankind: provided that the liberty of conscience, hereby granted, 
shall not be so construed as to excuse acts of licentiousness, or justify 
prnrtices inconsistent with the peace or safety of this state.'

“Similarly, the New Hampshire Constitution of 1784 declared: 'Every 
individual has a natural and ualienable right to worship God according to the 
dictates of his own conscience, and reason: and no subject shall be hurt, 
molested, or restrained in his person, liberty or estate for worshipping God, in 
the manner and season most agreeable to the dictates of his own conscience .
. . provided he doth not disturb the public peace, or disturb others, in their 
religious worship.'

• i'he Maryland Declaration of Rights in 1776 read: "No person ought by 
any law to be molested in his person or estate on account of his religious 
persuasion or profession, or for his religious practice; unless, under color of 
religion, any man shall disturb the good order, peace or safety of the state, or 
shall infringe the laws of morality, or injure others, in their natural, civil, or 
religious rights' (Maryland Constitution, Declaration of Rights, Art. XXXIII).



“The New York Constitution [stated that] rights of conscience should not 
be ‘construed as to excuse acts of licentiousness, or justify practices 
inconsistent with the peace or safety of [the] state.'

“Like the federal Free Exercise Clause, the Virginia religious liberty 
clause was simply silent on the subject, providing only that all men are equally 
entitled to the free exercise of religion, according to the dictates of conscience.'

“George Washington expressly stated that he believed that government 
should do its utmost to accommodate religious scruples, writing in a letter to a 
group of Quakers: 'In my opinion, the conscientious scruples of all men
should be treated with great delicacy and tenderness; and it is my wish and 
desire, that the iawr» may always be as extensively accommodated to them, as 
a due regard to the protection and essential interests of the nation may justify 
and permit.”

- U.S. Supreme Court Justice Sandra Day O'Connor, 
adapted from her dissent in Boeme vs. Flores
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N o t i c e :  T h i s  o p i n i o n  i s  s u b j e c t  t o  f o r m a l  c o r r e c t i o n  b e f o r e  
p u b l i c a t i o n  i n  t h e  P a c i f i c  R e p o r t e r .  R e a d e r s  a r e  r e q u e s t e d  t o  b r i n g  e r r o r s  t o  t h e  
a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  K S t r e e t ,  A n c h o r a g e ,  A l a s k a  
9 9 5 0 1 , p h o n e  ( 9 0 7 ) 2 6 4 - 0 6 0 8 , f a x  ( 9 0 7 ) 2 6 4 - 0 8 7 8 .

TH E  SUPREME COURT OF THE S T A TE  OF A L A S K A

V A L L E Y  H O S P I T A L  A S S O C IA T IO N ,  
I N C . ,  a n d  JAM ES G . W ALSH, 
V a l l e y  H o s p i t a l  E x e c u t i v e  
D i r e c t o r ,

A p p e l l a n t s ,

v .

M A T -S U  C O A L I T I O N  FOR 
C H O IC E ,  D R .  SUSAN L E M A G IE ,  
a n d  J A N E  DOES I ~ X ,

A p p e l l e e s .

S u p r e m e  C o u r t  N o .  S - 7 4 1 7

S u p e r i o r  C o u r t  N o .  
3 P A - 9 2 - 0 1 2 0 7  C l

O P I N I O N

[ N o .  4 9 0 6  -  N o v e m b e r  2 1 ,

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  
A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  P a l m e r ,

D a n a  F a b e ,  J u d g e .

A p p e a r a n c e s :  B r i a n  J .  B r u n d i n ,  B r u n d i n ,  I n c . ,
A n c h o r a g e ,  a n d  J a m e s  R e p p ,  J r . ,  B o p p ,  C o l e s o n  & B o s t r o m ,  T e r r e  
H a u t e ,  I n d i a n a ,  f o r  A p p e l l a n t s .  S t e p h a n  H .  W i l l i a m s ,  C o o p e r a t i n g  
A t t o r n e y  f o r  t h e  A l a s k a  C i v i l  L i b e r t i e s  U n i o n ,  A n c h o r a g e ,  a n d  
J a n e t  L .  C r e p p s  a n d  K a t h r y n  K o l b e r t ,  C e n t e r  f o r  R e p r o d u c t i v e  L a w  & 
P o l i c y ,  N e w  Y o r k ,  N e w  Y c r k ,  f o r  A p p e l l e e s .  S u s a n  W r i g h t  M a s o n ,  
A t k i n s o n ,  C o n w a y  & G a g n o n ,  A n c h o r a g e ,  f o r  A m i c u s  C u r i a e  A l a s k a  
S t a t e  H o s p i t a l  a n d  N u r s i n g  Home A s s o c i a t i o n .  P a u l  B e n j a m i n  L i n t o n ,  
A m e r i c a n s  U n i t e d  f o r  L i f e ,  C h i c a g o ,  I l l i n o i s ,  a n d  K e n n e t h  P .  
J a c o b u s ,  K e n n e t h  P . J a c o b u s ,  P . C . ,  A n c h o r a g e ,  f o r  A m i c i  C u r i a e  
M e m b e r s  o f  t h e  A l a s k a  L e g i s l a t u r e .  J e f f r e y  M. F e l d m a n  a n d  S u s a n  
O r l a n s k y ,  Y o u n g ,  S a r . d e r s  & F e l d m a n ,  A n c h o r a g e ,  f o r  A m i c i  C u r i a e  
A m e r i c a n  C o l l e g e  o f  O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s  a n d  A m e r i c a n  
M e d i c a l  W o m e n 's  A s s o c i a t i o n ,  I n c .

B e f o r e :  C o m p t o n ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
M a t t h e w s ,  a n d  E a s t a u g h ,  J u s t i c e s .  [ F a b e ,  J u s t i c e ,  n o t  
p a r t i c i p a t i n g . ]

COMPTON, C h i e f  J u s t i c e .
I . IN T R O D U C T IO N

V a l l e y  H o s p i t a l  A s s o c i a t i o n  (VHA) s e e k s  t o  r e v e r s e  t h e  
s u p e r i o r  c o u r t ' s  s u m m a r y  j u d g m e n t  d e c l a r i n g  u n e n f o r c e a b l e  a n d  
p e r m a n e n t l y  e n j o i n i n g  e n f o r c e m e n t  o f  i t s  p o l i c y  l i m i t i n g  a b o r t i o n .  
We a f f i r m  t h e  s u p e r i o r  c o u r t .  We h o l d  t h a t  ( 1 ) A r t i c l e  I .  
s e c t i o n  2 2  o f  t h e  A l a s k a  C o n s t i t u t i o n  e n c o m p a s s e s  r e p r o d u c t i v e  
r i g h t s , i n c l u d i n g  a b o r t i o n ;  ( 2 ) V H A _ . is .  a  q u a s i - p u b l i c  i n s t i t u t i o n  . 
s u b j e c t " l f o  A l a s k a “ " C o n s t i t u t i o n ;  ( 3 ) V H A 's  " a b o r t i o n  p o l i c y  i s  a n
u n c o n s t i t u t i o n a l  r e s t r i c t i o n  o n  t n e  r T g h f " C © ~ a t J t n r r i o r r ; "
( 4 -)— A 9 — 1 8  . 1 6  . 0 1 0  ( b )— i f 5 ~ T O c o n s E T t u t i b n a r  t o  t h e  e x t e n t '  i t  a p p l i e s  t o  

q u a s i - p u b l i c  i n s t i t u t i o n s ;  a n a  t b )  t n e  s u p e r i o r  c o u r t ' s  a w a r d  o f  
a t t o r n e y  r s ~ f e e S ’ ’W S 'S " 'n o t  ' a n  a b u s e  o f  d i s c r e t i o n .
I I . ~ F A C T S '  A N D -P R O C E E D IN G S ---------------------------------------------

V H A  i s  a  n o n p r o f i t  c o r p o r a t i o n  o r g a n i z e d  u n d e r  A l a s k a  
l a w .  I t  o w n s  a n d  o p e r a t e s  a  t h i r t y - s i x - b e d  h o s p i t a l  i n  P a l m e r .
T h e  h o s p i t a l  i s  l i c e n s e d  b y  t h e  S t a t e  o f  A l a s k a  ( S t a t e ) ; i t  i s  t h e  
o n l y  h o s p i t a l  i n  t h e  M a t a n u s k a - S u s i t n a  ( M a t - S u )  V a l i e v .  T h e  
h o s p i t a l  f a c i l i t y  c u r r e n t l y  i n  u s e  w a s  r e b u i l t  a n d  e x p a n d e d  i n  t h e  
e a r l y  1 9 5 0 s ,  u s i n g  $ 1 0 . 7  m i l l i o n  i n  S t a t e  f u n d s  a n d  f i v e  a c r e s  o f  
l a n d  d o n a t e d  b y  t h e  C i t y  o f  P a l m e r .  V HA i s  n o t  a f f i l i a t e d  w i t h  o r  
o p e r a t e d  b y  a n y  r e l i g i o u s  o r g a n i z a t i o n .  T h e  c o r p o r a t i o n  " i s  
o r g a n i z e d  t o  s e r v e  p u b l i c  i n t e r e s t s . "
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V H A ' 3  B o a r d  o f  D i r e c t o r s  i s  d i v i d e d  i n t o  t w o  b o a r d s ,  t h e  
A s s o c i a t i o n  B o a r d  a n d  t h e  O p e r a t i n g  B o a r d .  T h e  A s s o c i a t i o n  B o a r d  
r a i s e s  m o n e y  a n d  a c q u i r e s  p r o p e r t y  f o r  c h e  h o s p i t a l  a n d  e l e c t s  t h e  
O p e r a t i n g  B o a r d .  T h e  O p e r a t i n g  B o a r d  h a s  a l l  t h e  o t h e r  p o w e r s  a n d  
f u n c t i o n s  o f  t h e  B o a r d  o f  D i r e c t o r s ,  i n c l u d i n g  e s t a b l i s h i n g  
h o s p i t a l  p o l i c y .

V H A  i s  a  m e m b e r s h i p  o r g a n i z a t i o n .  A n y  a d u l t  m a y  b e c o m e  
a  V H A  m e m b e r  u p o n  p a y i n g  a  f i v e  d o l l a r  a p p l i c a t i o n  f e e .  M e m b e r s  
w h o  a r e  r e s i d e n t s  o f  t h e  M a t - S u  B o r o u g h ,  d e n o m i n a t e d  " g e n e r a l  
m e m b e r s , "  a n n u a l l y  e l e c t  t h e  A s s o c i a t i o n  B o a r d .

A b o r t i o n  h a s  b e e n  p e r m i t t e d  i n  A l a s k a  s i n c e  1 9 7 0 , w h e n  
t h e  s t a t e  l e g i s l a t u r e  p a s s e d  t h e  c u r r e n t  a b o r t i o n  l a w .  [ F n .  1 ) VHA 
p e r m i t t e d  l a w f u l  a b o r t i o n  p r o c e d u r e s  a t  i t s  f a c i l i t y  f r o m  1 9 7 0  
u n t i l  1 9 9 2 . [ F n .  2 ] I n  1 9 9 2  a b o r t i o n  o p p o n e n t s  o r g a n i z e d  a  
c a m p a i g n  t o  e n l a r g e  t h e  m e m b e r s h i p  o f  V H A . I n  A p r i l  1 9 9 2  a  l a r g e r -  
t h a n - u s u a l  m e m b e r s h i p  e l e c t e d  t h e  A s s o c i a t i o n  B o a r d ,  w h i c h  t h e n  
e l e c t e d  t h e  O p e r a t i n g  B o a r d .  I n  S e p t e m b e r  1 9 9 2  t h e  O p e r a t i n g  B o a r d  
e n a c t e d  a  n e w  p o l i c y  o n  a b o r t i o n .  T h e  p o l i c y  p r o h i b i t s  a b o r t i o n s  
a ;  t h e  h o s p i t a l  u n l e s s  ( 1 ) t h e r e  i s  d d t u m e n t a t i o n  b y  o n e  o r  m e r e "  
p h y s i c i a n s  t n a ' t - t h e  f e t u s ~ h a S ’ a“  c b r T d i t i d n  'E T ia t  i s  i n c o m p a t i b l e  w i t h  
r i t e ;  ( 7  Che m o t n e r ' 5  life i s ~ t h r e a t e n e d 7 ~ g f ~ t 3 )~ t h e "  p r e g n a n c y  i g.. 
1  r e s u l E ~ ~ u f  r a p e  o r  i n c e s t .  A l l  VHA O pe r a t i n g ’’ B o a r d  m e m b e rs  
s u p p o r t e d  t h i s  n e w  p o l i c y !

T h e  M a t - S u  C o a l i t i o n  f o r  C h o i c e ,  D r .  S u s a n  L e m a g i e ,  a n d  
t e n  u n n a m e d  w o m e n  ( C o a l i t i o n )  f i l e d  s u i t  a g a i n s t  VHA a n d  i t s  
e x e c u t i v e  d i r e c t o r ,  s e e k i n g  d e c l a r a t o r y  a n d  i n j u n c t i v e  r e l i e f .  T h e  
C o a l i t i o n  t h e n  f i l e d  a  m o t i o n  f o r  a  p r e l i m i n a r y  i n j u n c t i o n  a g a i n s t  
V H A 1 s  a b o r t i o n  p o l i c y .  T h e  s u p e r i o r  c o u r t  g r a n t e d  t h e  m o t i o n .  [ F n .  
3 ) I t s  o r d e r  t e m p o r a r i l y  e n j o i n e d  e n f o r c e m e n t  o f  V H A ' s  n e w  
a b o r t i o n  p o l i c y  a n d  r e s t o r e d  t h e  s t a t u s  q u o  e x i s t i n g  b e f o r e  t h e  
p o l i c y  w a s  e n a c t e d .  T h e  c o u r t  t h e n  g r a n t e d  t h e  C o a l i t i o n ' s  m o t i o n  
f o r  s u m m a r y  j u d g m e n t  ( F n .  4 ] a n d  p e r m a n e n t l y  e n j o i n e d  VHA

1 . f r o m  e n f o r c i n g  a n y  p o l i c y ,  r u l e ,
r e g u l a t i o n ,  p r a c t i c e ,  o r  c u s t o m  p r o h i b i t i n g  t h e  p e r f o r m a n c e  o f  a n y  
l a w f u l  a b o r t i o n  p r o c e d u r e  a t  V a l l e y  H o s p i t a l ;

2 . f r o m  r e f u s i n g  t o  p e r m i t  t h e  f a c i l i t i e s  o f  
V a l l e y  H o s p i t a l  t o  b e  u s e d  f o r  t h e  p e r f o r m a n c e  o f  a n y  l a w f u l  
a b o r t i o n  p r o c e d u r e  b y  q u a l i f i e d  m e d i c a l  p e r s o n n e l ;

3 . a n d  f r o m  i m p o s i n g  a n y  r e s t r i c t i o n  o n  t h e  
p e r f o r m a n c e  o r  s c h e d u l i n g  o f  a n y  l a w f u l  a b o r t i o n  p r o c e d u r e  a t  
V a l l e y  H o s p i t a l  w h i c h  i s  n o t  b a s e d  o n  a c c e p t e d ,  e s t a b l i s h e d  m e d i c a l  
p r a c t i c e s  o r  r e q u i r e m e n t s  w i t h  r e s p e c t  t o  s u c h  p r o c e d u r e s .

T h e  s u p e r i o r  c o u r t  n o t e d  t f £ a t _  n o t h i n g ) i n  t h e  p e r m a n e n t  i n j u n c t i o n  
r e q u i r e d  a n y o n e  a f f i l i a t e d  w i t h  t h e  h o s p i t a l  " t o  p a r t i c i p a t e  
d i r e c t l y  i n  t h e  p e r f o r m a n c e  o f  a n y  a b o r t i o n ' p r o c e d u r e ~ I f  t h a t , ,  
p e r s o n ,  f o r  r e a s o n s  o f  c o n s c i e n c e  o r  b e l i e f ,  o b j e c t s  t o  d o i n g  s o . "

  Tlre'_ s u p e r i o r  c o u r t  g r a n t e d '  f u l l  r e a s o n a b l e  a t t o r n e y ' s
f e e s  i n  t h e  a m o u n t  o f  $ 1 1 0 , 0 0 0  t o  t h e  C o a l i t i o n  i n  a  s e p a r a t e  
o r d e r .  V H A  a p p e a l s  t h e  i n j u n c t i o n ,  t h e  s u m m a r y  j u d g m e n t ,  a n d  t h e  

■ a w a r d  o f  a t t o r n e y ' s  f e e s  t o  t h e  C o a l i t i o n .
' I I I .  D IS C U S S IO N

A .  S t a n d a r d  o f  R e v i e w
We a p p l y  o u r  i n d e p e n d e n t  j u d g m e n t  i n  r e v i e w i n g  t h e  

q u e s t i o n s  o f  l a w  p r e s e n t e d  i n  t h i s  a p p e a l ,  a d o p t i n g  r u l e s  o f  l a w  
w h i c h  a r e  m o s t  p e r s u a s i v e  i n  l i g h t  o f  p r e c e d e n t ,  r e a s o n ,  a n d  
p o l i c y .  G u i n  v .  H a ,  5 9 1  P . 2 d  1 2 8 1 , 1 2 8 4  n . 6  ( A l a s k a  1 9 7 9 ) .  We 
r e v i e w  t h e  a w a r d  o f  a t t o r n e y ' s  f e e s  f o r  a b u s e  o f  d i s c r e t i o n .
B r o m l e y  v ,  M i t c h e l l ,  9 0 2  P . 2 d  7 9 7 , 8 0 4  ( A l a s k a  1 9 9 5 ) .  A n  a b u s e  o f  
d i s c r e t i o n  i s  e s t a b l i s h e d  o n l y  w h e r e  t h e  c o u r t ' s  d e t e r m i n a t i o n  i s  
m a n i f e s t l y  u n r e a s o n a b l e .  I d .

B .  T h e  A l a s k a  C o n s t i t u t i o n  P r o t e c t s  R e p r o d u c t i v e  A u t o n o m y ,  
I n c l u d i n g  t h e  R i g h t  t o  A b o r t i o n ,  M o r e  B r o a d l y  T h a n  D o e s  t h e  U n i t e d  
S t a t e s  C o n s t i t u t i o n .

1 . T h e  U n i t e d  S t a t e s  C o n s t i t u t i o n

2 o f  13 0 1 / 2 1 / 9 8  1 2 :5 1 :3 6
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T h e  S u p r e m e  C o u r t ' s  a r t i c u l a t i o n  o f  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n ' s  p r o t e c t i o n  o f  r e p r o d u c t i v e  r i g h t s  e s t a b l i s h e s  t h e  
m in im u m  p r o t e c t i o n  p r o v i d e d  t o  w o m e n  i n  A l a s k a .  [ F n .  5 ] T h i s  
p r o t e c t i o n  i n c l u d e s  t h e  r i g h t  t o  a n  a b o r t i o n .  U n d e r  R o e  v .  W a d e ,  
4 1 0  U . S .  1 1 3 , 1 5 5  ( 1 9 7 3 ) ,  t h i s  r i g h t  c o u l d  b e  l i m i t e d  o n l y  w h e r e  
r e q u i r e d  b y  a  c o m p e l l i n g  s t a t e  i n t e r e s t .  I d .  S t a t e s  c o u l d  
r e g u l a t e  a b o r t i o n s  p e r f o r m e d  b e f o r e  a  f e t u s  b e c a m e  v i a b l e  o n l y  w h e n  
s u c h  r e g u l a t i o n  w a s  n e c e s s a r y  t o  e n s u r e  t h e  l i f e  a n d  h e a l t h  o f  t h e  
m o t h e r .  I d .  a t  1 6 3 .

T h e  c o m p e l l i n g  s t a t e  i n t e r e s t  t e s t  n o  l o n g e r  a c c u r a t e l y  
r e f l e c t s  f e d e r a l  c o n s t i t u t i o n a l  l a w .  A r g u a b l y ,  t h e  p r e v a i l i n g  
f e d e r a l  v i e w  i s  t h a t  a  s t a t e  m a y  r e g u l a t e  a b o r t i o n s  s o  l o n g  a s  
t h e i r  r e g u l a t i o n  d o e s  n o t  i m p o s e  " a n  u n d u e  b u r d e n  o n  a  w o m a n 's  
a b i l i t y "  t o  d e c i d e  t o  h a v e  a n  a b o r t i o n .  P l a n n e d  P a r e n t h o o d  v .
C a s e y ,  5 0 5  U . S .  8 3 3 , 8 7 5  ( 1 9 9 2 ) ( j o i n t  o p i n i o n  o f  J u s t i c e s  

■"U’ U i n n o F i  K e n n e d y ,  a n d  S o u t e r ]  ." T h e  O ' C o n n o r  p l u r a l i t y  s u b s t i t u t e d  
t h e ’ u n d u e  b u r d e n  t e s t  f o r  t h e  c o m p e l l i n g  s t a t e  i n t e r e s t  t e s t  i n  
r e c o g n i t i o n  o f  t h e  v i e w  t h a t  t h e r e  " i s  a  s u b s t a n t i a l  s t a t e  i n t e r e s t  
i n  p o t e n t i a l  l i f e  t h r o u g h o u t  p r e g n a n c y . "  I d .  a t  8 7 6 . T h e  
f o l l o w i n g  p a r a g r a p h s  f r o m  t h e  j o i n t  o p i n i o n  i n  C a s e y  s u g g e s t  t h e  
c u r r e n t  s t a t e  o f  f e d e r a l  c o n s t i t u t i o n a l  l a w  c o n c e r n i n g  r e p r o d u c t i v e  
r i g h t s :

( a )  T o  p r o t e c t  t h e  c e n t r a l  r i g h t
r e c o g n i z e d  b y  R e s  v .  W ade w h i l e  a t  t h e  s a m e  t i m e  a c c o m m o d a t i n g  t h e  
S t a t e ' s  p r o f o u n d  i n t e r e s t  i n  p o t e n t i a l  l i f e ,  we w i l l  e m p l o y  t h e  
u n d u e  b u r d e n  a n a l y s i s  a s  e x p l a i n e d  i n  t h i s  o p i n i o n .  A n  u n d u e  
b u r d e n  e x i s t s ,  a n d  t h e r e f o r e  a  p r o v i s i o n  o f  l a w  i s  i n v a l i d ,  i f  i t s  
p u r p o s e  o r  e f f e c t  i s  t o  p l a c e  a  s u b s t a n t i a l  o b s t a c l e  i n  t n e  p a c n  " o f  
a  w o m a n  s e e k i n g  a n  a b o r t i o n  b e f o r e  t n e  f e t u s  a t t a i n s  v i a b i l i t y ^  _

( b )  We r e j e c t  t h e  r i g i d  t r i m e s t e r
f r a m e w o r k  o f  R o e  v .  W a d e .  T o  p r o m o t e  t h e  S t a t e ' s  p r o f o u n d  i n t e r e s t  
i n  p o t e n t i a l  l i f e ,  t h r o u g h o u t  p r e g n a n c y  t h e  S t a t e  m a y  t a k e  m e a s u r e s  
t o  e n s u r e  t h a t  t h e  w o m a n 's  c h o i c e  i s  i n f o r m e d ,  a n d  m e a s u r e s  
d e s i g n e d  t o  a d v a n c e  t h . i s  i n t e r e s t  w i l l  n o t  b e  i n v a l i d a t e d  a s  l o n g  
a s  t h e i r  p u r p o s e  i s  t o  p e r s u a d e  t h e  w o m a n  t o  c h o o s e  c h i l d b i r t h  o v e r  
a b o r t i o n .  T h e s e  m e a s u r e s  m u s t  n o t  b e  a n  u n d u e  b u r d e n  o n  t h e  r i g h t .

( c )  A s  w i t h  a n y  m e d i c a l  p r o c e d u r e ,  t h e
S t a t e  m a y  e n a c t  r e g u l a t i o n s  t o  f u r t h e r  t h e  h e a l t h  o r  s a f e t y  o f  a 
w o m a n  s e e k i n g  a n  a b o r t i o n .  U n n e c e s s a r y  h e a l t h  r e g u l a t i o n s  t h a t  
h a v e  t h e  p u r p o s e  o r  e f f e c t  o f  p r e s e n t i n g  a  s u b s t a n t i a l  o b s t a c l e  t o  
a  w o m a n  s e e k i n g  a n  a b o r t i o n  i m p o s e  a n  u n d u e  b u r d e n  o n  t h e  r i g h t .

( d )  O u r  a d o p t i o n  o f  t h e  u n d u e  b u r d e n
a n a l y s i s  d o e s  n o t  d i s t u r b  t h e  c e n t r a l  h o l d i n g  o f  R o e  v .  W a d e ,  a n d  
w e  r e a f f i r m  t h a t  h o l d i n g .  R e g a r d l e s s  o f  w h e t h e r  e x c e p t i o n s  a r e  
m a d e  f o r  p a r t i c ' l a r  c i r c u m s t a n c e s ,  a  S t a t e  m a y  n o t  p r o h i b i t  a n y  
w o m a n  f r o m  m a k i n g  t h e  u l t i m a t e  d e c i s i o n  t o  t e r m i n a t e  h e r  p r e g n a n c y  
B e f o r e  v i a b i l i t y .    - ---- " " '

( e )  We a l s o  r e a f f i r m  R o e ' s  h o l d i n g  t h a t  
" s u b s e q u e n t  t o  v i a b i l i t y ,  t h e  S t a t e  i n  p r o m o t i n g  i t s  i n t e r e s t  i n  
t h e  p o t e n t i a l i t y  o f  h u m a n  l i f e  m a y ,  i f  i t  c h o o s e s ,  r e g u l a t e ,  a n d  
e v e n  p r o s c r i b e ,  a b o r t i o n  e x c e p t  w h e r e  i t  i s  n e c e s s a r y ,  i n  
a p p r o p r i a t e  m e d i c a l  j u d g m e n t ,  f o r  t h e  p r e s e r v a t i o n  o f  t h e  l i f e  o r  
h e a l t h  o f  t h e  m o t h e r . "  R o e  v .  W a d e ,  4 1 0  U . S .  a t  1 6 4 - 6 5 .
5 0 5  U . S .  a t  8 7 8 - 7 9 .

2 . T h e  A l a s k a  C o n s t i t u t i o n
We s o m e t i m e s  h a v e  t a k e n  a  b r o a d  v i e w  o f  o u r  r o l e  i n  

d e f i n i n g  s t a t e  c o n s t i t u t i o n a l  r i g h t s :
[ W ] e  a r e  u n d e r  a  d u t y  t o  d e v e l o p  a d d i t i o n a l  

c o n s t i t u t i o n a l  r i g h t s  a n d  p r i v i l e g e s  u n d e r  o u r  A l a s k a  C o n s t i t u t i o n  
i f  w e  f i n d  s u c h  f u n d a m e n t a l  r i g h t s  a n d  p r i v i l e g e s  t o  b e  w i t h i n  t h e  
i n t e n t i o n  a n d  s p i r i t  o f  o u r  l o c a l  c o n s t i t u t i o n a l  l a n g u a g e  a n d  t o  b e  
n e c e s s a r y  f o r  t h e  k i n d  o f  c i v i l i z e d  l i f e  a n d  o r d e r e d  l i b e r t y  w h i c h  
i s  a t  t h e  c o r e  o f  o u r  c o n s t i t u t i o n a l  h e r i t a g e .

B a k e r  v .  C i t y  o f  F a i r b a n k s ,  4 7 1  P . 2 d  3 8 6 , 4 0 1 - 0 2  ( A l a s k a  1 9 7 0 )
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( e x t e n d i n g  t h e  c o n s t i t u t i o n a l  r i g h t  t o  a  j u r y  t r i a l ) . ( F n .  6 ]
T h u s ,  o u r  a r t i c u l a t i o n  o f  t h e  p r o t e c t i o n  o f  r e p r o d u c t i v e  r i g h t s  
u n d e r  A l a s k a ' s  c o n s t i t u t i o n  m a y  b e  b r o a d e r  t h a n  t h e  m in im u m  s e t  b y  
t h e  f e d e r a l  c o n s t i t u t i o n .  I d .  a t  4 0 1  ( " [ T h i s  c o u r t  i s ]  a t  l i b e r t y  
t o  m a k e  c o n s t i t u t i o n a l  p r o g r e s s  i n  A l a s k a  b y  o u r  o w n  
i n t e r p r e t a t i o n s ,  a s  l o n g  a s  w e  m e a s u r e  u p  t o  t h e  n a t i o n a l  s t a n d a r d s  
w h i c h  a r e  r e q u i r e d  b y  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t . " ) .  [ F n .  7 ]

A r t i c l e  I ,  s e c t i o n  2 2  o f  t h e  A l a s k a  C o n s t i t u t i o n
p r o v i d e s :

T h e  r i g h t  o f  t h e  p e o p l e  t o  p r i v a c y  i s  
r e c o g n i z e d  a n d  s h a l l  n o t  b e  i n f r i n g e d .

T h i s  e x p r e s s  p r i v a c y  p r o v i s i o n  w a s  a d o p t e d  b y  t h e  p e o p l e  i n  1 9 7 2 .
I t  p r o v i d e s  m o r e  p r o t e c t i o n  o f  i n d i v i d u a l  p r i v a c y  r i g h t s  t h a n  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n .  M e s s e r l i  v .  S t a t e ,  6 2 6  P . 2 d  8 1 , 8 3  
( A l a s k a  1 9 8 0 ) ( b a l a n c i n g  t h e  i n d i v i d u a l  r i g h t  t o  p e r s o n a l  a u t o n o m y  

a n d  f r e e  s p e e c h  w i t h  t h e  n e e d  f o r  a n  i n f o r m e d  e l e c c o r a t e ) ; R a v i n  v .  
S t a t e ,  5 3 7  P . 2 d  4 9 4 , 5 1 4 - 1 5  ( A l a s k a  1 9 7 5 ) ( B o o c h e v e r ,  J .  
c o n c u r r i n g )  ( " S i n c e  t h e  c i t i z e n s  o f  A l a s k a ,  w i t h  t h e i r  s t r o n g  
e m p h a s i s  o n  i n d i v i d u a l  l i b e r t y ,  e n a c t e d  a n  a m e n d m e n t  t o  t h e  A l a s k a  
C o n s t i t u t i o n  e x p r e s s l y  p r o v i d i n g  f o r  a  r i g h t  t o  p r i v a c y  n o t  f o u n d  
i n  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  i t  c a n  o n l y  b e  c o n c l u d e d  t h a t  
t h a t  r i g h t  i s  b r o a d e r  i n  s c o p e  t h a n  t h a t  o f  t h e  F e d e r a l  
C o n s t i t u t i o n . " ) .

A  w o m a n ' s  c o n t r o l  o f  h e r  b o d y ,  a n d  t h e  c h o i c e  w h e t h e r  o r  
w h e n  t o  b e a r  c h i l d r e n ,  i n v o l v e s  t h e  k i n d  o f  d e c i s i o n - m a k i n g  c h a t  i s  
" n e c e s s a r y  f o r  . . . c i v i l i z e d  l i f e  a n d  o r d e r e d  l i b e r t y . "  3 a k e r ,  
4 7 1  P . 2 d  a t  4 0 1 - 0 2 . O u r  p r i o r  d e c i s i o n s  s u p p o r t  t h e  f u r t h e r  
c o n c l u s i o n  t h a t  t h e  r i g h t  t o  a n  a b o r t i o n  i s  t h e  k i n d  o f  f u n d a m e n t a l  
r i g h t  a n d  p r i v i l e g e  e n c o m p a s s e d  w i t h i n  t h e  i n t e n t i o n  a n d  s p i r i t  o f  
A l a s k a ' s  c o n s t i t u t i o n a l  l a n g u a g e .  " [ D j e c i s i o n s  w h e t h e r  t o  
a c c o m p l i s h  o r  p r e v e n t  c o n c e p t i o n  a r e  a m o n g  t h e  m o s t  p r i v a t e  a n d  
s e n s i t i v e . "  F a l c o n  v .  A l a s k a  P u b .  O f f i c e s  C o m m 'n ,  5 7 0  P . 2 d  4 6 9 ,
4 7 9  n . 4 2  ( A l a s k a  1 9 7 7 ) ( h o l d i n g  t h a t  a  p h y s i c i a n  w h o  s p e c i a l i z e d  i n  
c o n t r a c e p t i o n  a n d  a b o r t i o n  c o u l d  n o t  b e  r e q u i r e d  t o  d i s c l o s e  t h e  
n a m e s  o f  h i s  p a t i e n t s ) ;  s e e  a l s o  C l e v e l a n d  v .  M u n i c i p a l i t y  o f  
A n c h o r a g e ,  6 3 1  P . 2 d  1 0 7 3 , 1 0 8 0  ( A l a s k a  1 9 8 1 ) ( h o l d i n g  t h a t  a b o r t i o n  
c l i n i c  p r o t e s t s  c a u s e  p a t i e n t s  t o  " s u f f e r  e m o t i o n a l  d i s t r e s s  a s  a  
r e s u l t  o f  a p p e l l a n t s '  i n v a s i o n  o f  t h e i r  p r i v a c y  d u r i n g  a 
p a r t i c u l a r l y  s e n s i t i v e  p e r i o d " ) ;  R a v i n ,  5 3 7  P . 2 d  a t  5 0 2  ( h o l d i n g  
t h a t  d e c i s i o n s  a b o u t  c o n t r a c e p t i o n  i n v o l v e  " s i g n i f i c a n t l y  p e r s o n a l  
a r e a s " )  .

We s t a t e d  i n  B r e e s e  v .  S m i t h ,  5 0 1  P . 2 d  1 5 9 , 1 6 9  ( A l a s k a  
1 9 7 2 ) ,  t h a t  " f e w  t h i n g s  [ a r e ]  m o r e  p e r s o n a l  t h a n  o n e ' s  b o d y . "  [ F n .
8 ] I n  B r e e s e ,  a s c h o o l  p o l i c y  r e g u l a t i n g  h a i r  l e n g t h  w a s  a t  
i s s u e ;  t h e  r e g u l a t i o n  w a s  h e l d  u n c o n s t i t u t i o n a l  b e c a u s e  t h e  S t a t e  
f a i l e d  t o  s h o w  a  c o m p e l l i n g  i n t e r e s t  t h a t  j u s t i f i e d  t h e  p o l i c y .
I d -  a t  1 7 0 - 7 2 . S u r e l y  " f e w  t h i n g s  a r e  m o r e  p e r s o n a l "  t h a n  a 
w o m a n 's  c o n t r o l  o f  h e r  b o d y ,  i n c l u d i n g  t h e  c h o i c e  o f  w h e t h e r  a n d  
w h e n  t o  h a v e  c h i l d r e n .

O f  a l l  d e c i s i o n s  a  p e r s o n  m a k e s  a b o u t  h i s  o r  
h e r  b o d y ,  t h e  m o s t  p r o f o u n d  a n d  i n t i m a t e  r e l a t e  t o  t w o  s e t s  o f  
u l t i m a t e  q u e s t i o n s :  f i r s t ,  w h e t h e r ,  w h e n  a n d  h o w  o n e ' s  b o d y  i s  t o  
b e c o m e  t h e  v e h i c l e  f o r  a n o t h e r  h u m a n  b e i n g ' s  c r e a t i o n ;  s e c o n d ,  w h e n  
a n d  h o w - - t h i s  t i m e  t h e r e  i s  n o  q u e s t i o n  o f  " w h e t h e r " - - o n e ' s b o d y  i s  
t o  t e r m i n a t e  i t s  o r g a n i c  l i f e .

L a u r e n c e  H .  T r i b e ,  A m e r i c a n  C o n s t i t u t i o n a l  L a w  1 3 3 7 - 3 8  ( 2 d  e d .
1 9 8 8 ) .  We a g r e e  t h a t  " [ t ] h e  d e c i s i o n  w h e t h e r  o r  n o t  t o  h a v e  a 
c h i l d  i s  f r a u g h t  w i t h  s p e c i f i c  p h y s i c a l ,  p s y c h o l o g i c a l ,  a n d  
e c o n o m i c  i m p l i c a t i o n s  o f  a  u n i q u e l y  p e r s o n a l  n a t u r e  f o r  e a c h  
w o m a n . "  I n  r e  T . W . ,  5 5 1  S o .  2 d  1 1 8 6 , 1 1 9 3  ( F l a .  1 9 8 9 ) ( c i t i n g  R o e ,  
4 1 0  U . S .  a t  1 5 3 ) .

F o r  t h e _ a h n v p  r w e  a r e  o f  t h e  V . ie w  t h a t ---------
. r e p r o d u c t i v e  c i g h t s _ a r e _ f u n d a m e n t a l s _a n d  t h a t  t h e y  a r e  e n c o m p a s s e d  
w i t h i n ' t h e ^  r i g h t  t o  p r i v a c y  e x p r e s s e d  i n  a r t i c l e  I ,  s e c t i o n  2 2  o f  
' t h e  A l a s k a  C o n s t i t u t i o n ^  T h e s e  r i g h t s  m a y  b e  l e g a l l y  c o n s t r a i n e d  
o n l y  w h e n  t h e _ c o n s t r a i n t s '  a r e  j u s t i f i e d  b y  a c o m p e l l i n g  s t a t e __
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i n t e r e s t ,  a n d  n o  l e s s  r e s t r i c t i v e  m e a n s  c o u l d  a d v a n c e  t h a t  
i n t e r e s t .  T h e s e  f u n d a m e n t a l  r e p r o d u c t i v e  r i g h t s  i n c l u d e  t h e  r ’ g h t  
t o  a n  a b o r t i o n .  T h e  s c o p e  o f  t h e  f u n d a m e n t a l  r i g h t  t o  a n  a b o r t i o n  
t h a t  we c o n c l u d e  i s  e n c o m p a s s e d  w i t h i n  a r t i c l e  I ,  s e c t i o n  2 2 , i s  

^ s i m i l a r - t o  f c n a t  e x p r e s ~ g t r d ~ l n  ~Roe~VT w a d e . '~  We“ d c T 'h d t 7 " H o w e v e r , ’  
a a o p t  a s  A i a s x a  c o n s c i c u e l o n a i  l a w  t n e ' n a r r o w e r  d e f i n i t i o n  o f  t h a t  
r i g h t  p r o m u l g a t e d  i n  t h e  p l u r a l i t y  o p i n i o n  i n  C a s e y .

V H A  a r g u e s  t h a t  t h e r e  c a n  b e  n o  s t a t e  c o n s t i t u t i o n a l  "" 
p r o t e c t i o n  f o r  r e p r o d u c t i v e  r i g h t s  u n d e r  a r t i c l e  I ,  s e c t i o n  2 2 , 
b e c a u s e  t h e  s e c t i o n  w a s  i n t e n d e d  t o  e n c o m p a s s  p r o t e c t i o n  f r o m  
u n w a r r a n t e d  s u r v e i l l a n c e  a n d  d a t a  c o l l e c t i o n  b y  t h e  S t a t e  a n d  
p r i v a t e  b u s i n e s s e s .  I t  c a n n o t  e x t e n d  b e y o n d  t h i s  " i n f o r m a t i o n a l "  
p r i v a c y .  [ F n .  9 ] T o  s u p p o r t  t h i s  a r g u m e n t ,  VHA c i t e s  n e w s p a p e r  
a r t i c l e s  a n d  o t h e r  b i l l s  i n t r o d u c e d  c o n t e m p o r a n e o u s l y  w i t h  t h e  
a d o p t i o n  o f  a r t i c l e  I ,  s e c t i o n  2 2 .

T h e  o n l y  i n f o r m a t i v e  l e g i s l a t i v e  h i s t o r y  c o n s i s t s  o f  t h e  
p r i v a c y  a m e n d m e n t  a s  o r i g i n a l l y  p r o p o s e d .  [ F n .  1 0 ] T h e  e a r l i e s t
f o r m  o f  t h e  p r o p o s e d  a m e n d m e n t  s t a t e d :

S e c t i o n  2 2 . R i g h t  o f  P r i v a c y .  T h e  r i g h t  
o f  t h e  p e o p l e  t o  p r i v a c y  i n  t h e i r  o p i n i o n s ,  p e r s o n s ,  f a m i l i e s ,  
r e p u t a t i o n s  a n d  p r o p e r t y  i s  r e c o g n i z e d  a n d  s h a l l  n o t  b e  v i o l a t e d .  
N e i t h e r  w a r r a n t s  n o r  w r i t s  o f  i n v e s t i g a t i o n  i n  a b r o g a t i o n  o f
p r i v a c y  s h a l l  i s s u e ,  e x c e p t  u p o n  p r o b a b l e  c a u s e  a n d  u p o n  a  s h o w i n g
o f  a  l e g i t i m a t e  a n d  p r e s s i n g  n e e d ,  s u p p o r t e d  b y  o a t h  o r  
a f f i r m a t i o n ,  p a r t i c u l a r l y  d e s c r i b i n g  t h e  i n f o r m a t i o n  o r  d a t a  s o u g h t  
a n d  t h e  p e r s o n  w h o s e  p r i v a c y  m a y  b e  a f f e c t e d ,  a n d  p a r t i c u l a r l y  
s e t t i n g  f o r t h  t h e  r e a s o n s  f o r  t h e  s e a r c h  o r  i n v e s t i g a t i o n .  T h e  
l e g i s l a t u r e  s h a l l  p r o v i d e  f o r  t h e  p r o s e c u t i o n  a n d  p u n i s h m e n t  o f  
p u b l i c  o f f i c i a l s  a n d  p r i v a t e  p a r t i e s  w h o  a c t  i n  v i o l a t i o n  o f  t h i s  
s e c t i o n ,  a n d  s h a l l  p r o v i d e  c i v i l  r e m e d i e s  t o  r e d r e s s  a n d  p r e v e n t  
s u c h  v i o l a t i o n s .  T h e  l e g i s l a t u r e  s h a l l  p r o v i d e  f o r  t h e  p r o t e c t i o n  
a n d  s e c u r i t y  o f  i n f o r m a t i o n  a v a i l a b l e  t o  t h e  S t a t e  t o  t h e  e x t e n t  
n e c e s s a r y  t o  p r o t e c t  t h e  r i g h t s  o f  t h e  i n d i v i d u a l  r e c o g n i z e d  i n  
t h i s  s e c t i o n  a n d  s h a l l  f u r t h e r  p r o v i d e  f o r  t h e  p r o t e c t i o n  a n d  
s e c u r i t y  o f  i n f o r m a t i o n  g a t h e r e d  u n d e r  t h i s  s e c t i o n  b y  t h e  S t a t e .

1 9 7 2  S e n a t e  J o i n t  R e s o l u t i o n  N o .  6 8 , 7 t h  L e g . ,  2 d  S e s s .  W h i l e  t h e  
i n i t i a l  d r a f t  o f  t h e  a m e n d m e n t  a t t e m p t e d  t o  s p e c i f y  p r i v a c y  
i n t e r e s t s  t o  b e  p r o t e c t e d ,  t h e  f i n a l  c o n s t i t u t i o n a l  a m e n d m e n t  
s i m p l y  p r o t e c t e d  t h e  r i g h t  o*f t h e  p e o p l e  t o  p r i v a c y . .  T h e  p l a i n  
l a n g u a g e  o f  a r t i c l e  l ,  s e c t i o n  2 2  i s  ' a  b r o a d  p r o t e c t i o n  o f  p r i v a c y  
r i g h t s .  T h e  l e g i s l a t i v e  h i s t o r y  i s  i n s u f f i c i e n t  t o  l i m i t  t h e  S  
g e n e r a l  l a n g u a g e  o f ~ “ t f t e ~ p r  i v a c y d iu e iT C im e T i t r .  J

~C. V H A ' s  A b o r t i o n  p o l i c y  I s  S u b j e c t  t o  t h e  P r o v i s i o n s  o f  t h e  
A l a s k a  C o n s t i t u t i o n .

Wg. p r e v i o u s ] y  h a v p  d e t e r m i n e d  t h a t  a  h o s p i t a l  m ay  b e  a  
". q u a s i - n n b l  i  r "  i n s t i t u t i o n .  S t o r r s  v .  L u t h e r a n  H o s p s . a n d  H om es 
S o c ' y  o f  A m . ,  I n c . ,  6 0 9  P . 2 d  2 4  ( A l a s k a  1 9 8 0 ) .  I n  S t o r r s ,  we h e l d  
t h a t  a  q u a s i - p u b l i c  h o s p i t a l  " c a n n o t  v i o l a t e  d u e  p r o c e s s  . . .  i n  
d e n y i n g  s t a f f  p r i v i l e g e s . "  [ F n .  1 1 ] I d .  a t  2 8 . T h e  h o s p i t a l  w a s  
q u a s i - p u b l i c  b e c a u s e :  ( 1 ) i t  w a s  t h e  o n l y  h o s p i t a l  s e r v i n g  t h e  
c o m m u n i t y ;  ( 2 ) t h e  c o n s t r u c t i o n ,  o f  t h e  h o s p i t a l  w a s  f u n d e d  i n  
s i g n i f i c a n t  p a r t  b y  S t a t e  a n d  f e d e r a l  g r a n t s ;  a n d  ( 3 ) o v e r  t w e n t y -  
f i v e  p e r c e n t  o f  t h e  f u n d s  r e c e i v e d  f o r  h o s p i t a l  s e r v i c e s  c a m e  f r o m  
g o v e r n m e n t a l  s o u r c e s .  I d . S t o r r s  e s t a b l i s h e d  t h a t  a  q u a s i - p u b l i c  
m e d i c a l  f a c i l i t y  i s  b o u n d  t o  p r o t e c t  c o n s t i t u t i o n a l  r i g h t s  a f f e c t e d  
b y  t h e ^ d m i ' n T s - E r a T n ^ . ^ d T - q i e i T T g H p i t r a r r ’ t F n .  1 2 ]

T h e  e l e m e n t s  t h a t  l e d  u s  t o  c o n c l u d e  t h a t  t h e  h o s p i t a l  i n  
S t o r r s  w a s  q u a s i - p u b l i c  s h o w  t h a t  t h e  h o s p i t a l  i n  t h i s  c a s e  i s  
q u a s i - p u b l i c ;  t h u s ,  t h e  c o n d u c t  o f  VHA q u a l i f i e s  a s  " s t a t e  a c t i o n , "  
m e a n i n g  t h a t  i t  " m a y  b e  f a i r l y  t r e a t e d  a s  [ t h e  a c t i o n j  o f  t h e  S t a t e  
i t s e l f . "  J a c k s o n  v .  M e t r o p o l i t a n  E d i s o n  C o . ,  4 1 9  U . S .  3 4 5 , 3 5 1  
( 1 9 7 4 ) ,  q u o t e d  i n  U n i t e d  S t a t e s  J a y c e e s  v .  R i c h a r d e t ,  6 6 6  P . 2 d  
1 0 0 8 , 1 0 1 3  ( A l a s k a  1 9 8 3 ) .

I n  o r d e r  t o  d e t e r m i n e  w h e t h e r  t h e  h o s p i t a l  o p e r a t e d  b y  
VHA i s  a  q u a s i - p u b l i c  i n s t i t u t i o n ,  we  l o o k  t o  a  n u m b e r  o f  f a c t o r s ,  
j u s t  a s  w e  d i d  i n  S t o r r s .  F i r s t ,  VHA h a s  a  s p e c i a l  r e l a t i o n s h i p  
w i t h  t h e  S t a t e  t h r o u g h  t h e  S t a t e ' s  C e r t i f i c a t e  o f _ N e e d  p r o g r a m ,  ( j )
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U n d e r  t h i s  p r o g r a m ,  t h e  S t a t e  m u s t  r e v i e w  a n d  a p p r o v e  e x p e n d i t u r e s  
o f  o n e  m i l l i o n  d o l l a r s  o r  m o r e  f o r  c o n s t r u c t i o n  o r  a l t e r a t i o n  o f  a  
h e a l t h  c a r e  f a c i l i t y .  AS 1 8 . 0 7 . 0 3 1 . T h e  D e p a r t m e n t  o f  H e a l t h  a n d  
S o c i a l  S e r v i c e s  d e t e r m i n e s  w h e t h e r  . t o  g r a n t  a  C e r t i f i c a t e  o f  N e e d  
b a s e d  o n  h e a l t h  c a r e  d e m a n d  a n d  r e s o u r c e s .  AS 1 8 . 0 7 . 0 4 1 . [ F n .  1 3 ] 
T h i s  p r o g r a m  c r e a t e s  i n  V H A  a  t y p e  o f  h e a l t h  c a r e  m o n o p o l y .
I n d e e d ,  V HA i s  t h e  o n l y  h o s p i t a l  s e r v i n g  t h e  M a t - S u  V a l l e y ,  j u s t  a s  
t h e  h o s p i t a l  i n  S t o r r s  w a s  t h e  o n l y  h o s p i t a l  s e r v i n g  t h e  F a i r b a n k s  
a r e a .  T h e  p u b l i c  n e e d  f o r  m e d i c a l  f a c i l i t i e s  m a k e s  t h i s  s o r t  o f  
r e g u l a t i o n  e s s e n t i a l .  H o w e v e r ,  s u c h  m o n o p o l y  p r i v i l e g e s  m a y  n o t  b e  
u s e d  b y  V HA t o  l i m i t  a c c e s s  t o  l a w f u l  m e d i c a l  p r o c e d u r e s  f o r  m o r a l  
o r  r e l i g i o u s  r e a s o n s .

S e c o n d ,  VHA h a s  r e c e i v e d  c o n s t r u c t i o n  f u n d s ,  l a n d ,  a n d  
o p e r a t i n g  f u n d s  f r o m  t h e  S t a t e ,  l o c a l ,  a n d  f e d e r a l  g o v e r n m e n t s ,
[ F r u  I T ]  i n c l u d i n g  m o r e  t h a n  t e n  m i l l i o n  d o l l a r s  f o r  c o n s t r u c t i o n  

f r o m  t h e  S t a t e  a n d  a  g r a n t  o f  f i v e  a c r e s  o f  p u b l i c  l a n d  f r o m  t h e  
C i t y  o f  P a l m e r .  [ F n .  1 5 ] M o n e y  f r o m  t h e  c i t y  a n d  b o r o u g h  c a m e  f r o m  
p a s s - t h r o u g h  g r a n t s  f r o m  t h e  S t a t e  l e g i s l a t u r e .  [ F n .  1 6 ] V HA i s  
r e q u i r e d  t o  o p e r a t e  a s  a  " p u b l i c  f a c i l i t y "  u n d e r  S t a t e  l a w s  
g o v e r n i n g  t h e  p a s s - t h r o u g h  g r a n t s  f r o m  t h e  S t a t e  t o  t h e  c i t y  a n d  
b o r o u g h .  A S  3 7 . 0 5 . 3 1 5 ( a )  a n d  ( c ) . F i n a l l y ,  a  s i g n i f i c a n t  p o r t i o n  
o f  t h e  o p e r a t i n g  f u n d s  V H A  r e c e i v e s  f o r  h o s p i t a l  s e r v i c e s  c o m e s  
f r o v  g o v e r n m e n t a l  s o u r c e s .  We a l s o  c o n s i d e r  t h e  f a c t  t h a t  t h e  
h o s p i t a l  i s  a  c o m m u n i t y  h o s p i t a l  w h o s e  b o a r d  i s  e l e c t e d  b y  a  p u b l i c  
m t ^ w i Z ' . i p . A s  t h e  s u p e r i o r  c o u r t  n o t e d ,  t h e  p u b l i c  g o v e r n a n c e  
s t r u c t u r e  " s t r o n g l y  f a v o r s  a  f i n d i n g  t h a t  t h e  h o s p i t a l  i s  ' q u a s i ­
p u b l i c  . ' "

V H A  a r g u e s  t h a t  t h e  S t o r r s  q u a s i - p u b l i c  c r i t e r i a  a r e  
l i m i t e d  t o  d e t e r m i n i n g  w h e t h e r  a  h o s p i t a l  m u s t  a f f o r d  d u e  p r o c e s s  
i n  s t a f f i n g  d e t e r m i n a t i o n s  a n d  3 h o u l d  n o t  b e  e x t e n d e d  t o  r e q u i r e  
h o s p i t a l s  t o  p r o t e c t  o t h e r  c o n s t i t u t i o n a l  r i g h t s .  VHA r e l i e s  o n  
l a n g u a g e  i n  K i e s t e r ,  w h i c h  d i s c u s s e s  l i m i t a t i o n s  o n  j u d i c i a l  r e v i e w  
t o  a v o i d  i n t r u d i n g  u p o n  a  h o s p i t a l ' s  r e c o g n i z e d  e x p e r t i s e  i n  
e v a l u a t i n g  m e d i c a l  q u a l i f i c a t i o n s .  K i e s t e r  v .  H u m a n a  H o s p .  A l a s k a ,  
I n c . ,  8 4 3  P . 2 d  1 2 1 9 , 1 2 2 3  ( A l a s k a  1 9 9 2 ) .  H o w e v e r ,  n o  m e d i c a l  
q u a l i f i c a t i o n  o r  d e c i s i o n  i s  a t  i s s u e  h e r e .  N e i t h e r  t h e  i s s u e  
w h e t h e r  t h e  h o s p i t a l  i s  q u a s i - p u b l i c ,  n o r  t h e  i s s u e  w h e t h e r  t h e  
a b o r t i o n  p o l i c y  i s  i n v a l i d  o n  c o n s t i t u t i o n a l  g r o u n d s ,  i n v o l v e s  
i n t r u d i n g  o n  a  m e d i c a l  d e c i s i o n  t h a t  i s  w i t h i n  t h e  h o s p i t a l ' s  
e x p e r t i s e .  L i k e w i s e ,  V HA h a s  a c k n o w l e d g e d  t h a t  i t s  a b o r t i o n  p o l i c y  
i s  n o t  a  m e d i c a l  p o l i c y ,  b u t  o n e  f o u n d e d  o n  " s i n c e r e  m o r a l  
c o n s c i e n c e . "  T h e  s c o p e  a n d  a p p l i c a t i o n  o f  t h e  A l a s k a  C o n s t i t u t i o n  
t o  t h i s  k i n d  o f  p o l i c y  p r e s e n t s  a  q u e s t i o n  o f  l a w  t h a t  i s  w i t h i n  
t h i s  c o u r t ' s  e x p e r t i s e .

C o n s i d e r i n g  a l l  f a c t o r s  s i m i l a r  t o  t h o s e  f o u n d  p e r s u a s i v e  
i n  S t o r r s ,  w e  c o n c l u d e  t h a t  t h e  h o s p i t a l  o p e r a t e d  b y  V H A  i s  a  
a u a s i - n u b l i c  h o s p i t a l .  I t s  p o l i c y  c o n c e r n i n g  a b o r t i o n  m u s t  c o m p l y  
w i t h  t h e  A l a s k a  C o n s t i t u t i o n ”

En V H A  H a s  N o t  D e m o n s t r a t e d  a C o m p e l l i n g  S t a t e  I n t e r e s t
J u s t i f y i n g '  I t s  A b o r t i o n  P o l i c y .

S i n c e  V H A  i s  a  q u a s i - p u b l i c  i n s t i t u t i o n ,  i t s  p o l i c i e s  a r e  
s u b j e c t  t o  t h e  l i m i t a t i o n s  w h i c h  t h e  A l a s k a  C o n s t i t u t i o n  i m p o s e s  o n  
l e g i s l a t i o n  a n d  g o v e r n m e n t  r e g u l a t i o n s .  U n d e r  A l a s k a ' s  
C o n s t i t u t i o n ,  t h e r e  i s  a  p r o t e c t e d  r i g h t  t o  a n  a b o r t i o n ,  a n d  V H A ' s  
p o l i c y  i n t e r f e r e s  w i t h  t h a t  r i g h t .  S i n c e  t h e  r i g h t  i s  f u n d a m e n t a l ,  
i t  c a n n o t  b e  i n t e r f e r e d  w i t h  u n l e s s  t h e  i n t e r f e r e n c e  i s  j u s t i f i e d  
b y  a  c o m p e l l i n g  s t a t e  i n t e r e s t .  F u r t h e r ,  a s s u m i n g  t h e  e x i s t e n c e  o f  
s u c h  a n  i n t e r e s t ,  t h e r e  a l s o  m u s t  b e  n o  l e s s  r e s t r i c t i v e  m e a n s  b y  
w h i c h  t h e  i n t e r e s t  m i g h t  b e  a d v a n c e d .  [ F n .  1 7 ] I n  r e  A . B . ,  7 9 1  P . 2 d  
6 1 5 , 6 2 1  ( A l a s k a  1 9 9 0 ) and. V o g l e r  v .  M i l l e r ,  6 5 1  P . 2 d  1 , 5  ( A l a s k a  
1 9 8 1 ) .  V HA h a s  n o t  d e m o n s t r a t e d  a  c o m p e l l i n g  s t a t e  i n t e r e s t  
j u s t i f y i n g  i t s  p o l i c y .  I t  h a s  n o t  a d v a n c e d  a n y  m e d i c a l ,  s a f e t y ,  o r  
o t h e r  p u b l i c - w e l f a r e  i n t e r e s t  t o  j u s t i f y  p r e c l u d i n g  e l e c t i v e  
a b o r t i o n s .  V HA h a s  s t a t e d  u n e q u i v o c a l l y  t h a t  i t s  p o l i c y  i s  a  
m a t t e r  o f  c o n s c i e n c e ,  a n d  n o t  a  m e d i c a l ,  s a f e t y ,  o r  e c o n o m i c  i s s u e .  
A s  VHA c a n n o t  r a i s e  a  f r e e  e x e r c i s e  c l a i m ,  ( F n .  1 8 ] t h i s  d o e s  n o t  
a m o u n t  t o  a  c o m p e l l i n g  s t a 4 r e ~ i n c e r e ^ f c ^

E .  A l a s k a  S t a t u t e  ct e - r T 6 . 0 1 0  ( b J ^ C s  U n c o n s t i t u t i o n a l  t o  t h e
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E x t e n t  I t  A p p l i e s  t o  Q u a s i - P u b l i c  I n s t i t u t i o n s .

V HA a r g u e s  t h a t  e v e n  i f  t h e  A l a s k a  C o n s t i t u t i o n  
e n c o m p a s s e s  t h e  r i g h t  t o  a n  a b o r t i o n ,  a n d  e v e n  i f  t h e  h o s p i t a l  i s  
a  q u a s i - p u b l i c  i n s t i t u t i o n ,  t h e  l e g i s l a t u r e  a l r e a d y  h a s  a d d r e s s e d  
t h e  i s s u e  i n  AS 1 8 . 1 6 . 0 1 0 ( b ) ,  ( F n .  1 9 ] a n d  h a s  d e t e r m i n e d  t h a t  a  
" h o s p i t a l  m a y  d e c l i n e  t o  o f f e r  a b o r t i o n s  f o r  r e a s o n s  o f  m o r a l  
c o n s c i e n c e . "  VHA a r g u e s  t h a t  " ( c ) o n s i s t e n t  w i t h  i t s  p r e v i o u s  
a p p r o a c h  t o  t h e  h i g h l y - s e n s i t i v e  q u e s t i o n  o f  a b o r t i o n ,  t h i s  C o u r t  
s h o u l d  d e f e r  t o  t h e  c o n s i d e r e d  j u d g m e n t  o f  t h e  l e g i s l a t u r e . "  
H o w e v e r ,  we  c a n n o t  d e f e r  t o  t h e  l e g i s l a t u r e  w h e n  i n f r i n g e m e n t  o f  a  
c o n s t i t u t i o n a l  r i g h t  r e s u l t s  f r o m  l e g i s l a t i v e  a c t i o n .  T h e  i s s u e  
b e f o r e  u s  i n c l u d e s  t h e  q u e s t i o n  w h e t h e r  AS 1 8 . 1 6 . 0 1 0 ( b )  i s  a 
p e r m i s s i b l e  l i m i t a t i o n  o n  a  c o n s t i t u t i o n a l  r i g h t .

V H A  h a s  a  " s i n c e r e  m o r a l  b e l i e f "  t h a t  e l e c t i v e  a b o r t i o n  
i s  w r o n g .  ( F n .  2 0 ] H o w e v e r ,  c o n s t i t u t i o n a l  r i g h t s  " c a n n o t  b e  
a l l o w e d  t o  y i e l d  s i m p l y  b e c a u s e  o f  d i s a g r e e m e n t  w i t h  t h e m . "  B r o w n  
v .  B o a r d  o f  E d u c a t i o n ,  3 4 9  U . S .  2 9 4 , 3 0 0  ( 1 9 5 5 ) .

T h e  A l a s k a  A t t o r n e y  G e n e r a l  h a s  c o n c l u d e d  t h a t  
AS 1 8 . 1 6 . 0 1 0 ( b )  i s  i n v a l i d ,  u n l e s s  c o n s t r u e d  t o  b e  a p p l i c a b l e  o n l y  
t o  s e c t a r i a n  f a c i l i t i e s .  1 9 7 8  F o r m a l  O p .  A t t ' y  G e n .  N o .  8  
( F e b r u a r y  1 0 , 1 9 7 8 ) .  T h e  N e w  J e r s e y  S u p r e m e  C o u r t  s t r u c k  d o w n  a n  

a l m o s t  i d e n t i c a l  s t a t u t e :
T o  i n t e r p r e t  t h i s  a c t  t o  e m p o w e r  a  n o n ­
s e c t a r i a n  n o n - p r o f i t  h o s p i t a l  t o  r e f u s e  t o  

p e r m i t  i t s  f a c i l i t i e s  t o  b e  u s e d  f o r  e l e c t i v e  a b o r t i o n s  w o u l d  
c l e a r l y  c o n s t i t u t e  s t a t e  a c t i o n  . . . [ f ] o r  t h e  s t a t e  t o  f r u s t r a t e  
[ t h e  c o n s t i t u t i o n a l  r i g h t  t o  a  f i r s t  t r i m e s t e r  a b o r t i o n ]  b y  i t s  

a c t i o n  w o u l d  b e  v i o l a t i v e  o f  t h e  c o n s t i t u t i o n a l  g u a r a n t e e .

D o e  v .  B r i d g e t o n  H o s p .  A s s ' n ,  3 6 6  A . 2 d  6 4 1 , 6 4 7  ( N . J .  1 9 7 6 ) .
V H A  a r g u e s  t h a t  b e c a u s e  t h e  s t a t u t e  s t a t e s  t h a t  a b o r t i o n s  

m a y  b e  p e r f o r m e d  o n l y  i n  c e r t a i n  s i t u a t i o n s ,  b u t  t h a t  i n d i v i d u a l s  
a n d  i n s t i t u t i o n s  m a y  a l w a y s  r e f u s e  t o  p a r t i c i p a t e  i n  o r  p r o v i d e  
t h e m ,  " t h e  l e g i s l a t u r e  h a s  d e t e r m i n e d  t h a t  t h e  a b i l i t y  t o  p r o t e c t  
o n e ' s  c o n s c i e n c e  o u t w e i g h s  t h e  a b i l i t y  t o  p r o c u r e  a n  a b o r t i o n . "
V HA h a s  n o  c o n s t i t u t i o n a l  r i g h t  a t  i s s u e ;  i t  h a s  a t  m o s t  a  
s t a t u t o r y  r i g h t .  T h e  l e g i s l a t u r e ,  h o w e v e r ,  m a y  n o t  b a l a n c e  
s t a t u t o r y  r i g h t s  a g a i n s t  c o n s t i t u t i o n a l  o n e s ,  l i k e  t h e  r i g h t  t o  a n  
a b o r t i o n .  T h e r e f o r e ,  AS  1 8 . 1 6 . 0 1 0 ( b )  i s  u n c o n s t i t u t i o n a l  t o  t h e  
e x t e n t  t h a t  i t  a p p l i e s  t o  V H A .

F .  T h e  S u p e r i o r  C o u r t ' s  A w a r d  o f  A t t o r n e y ' s  F e e s  Wa3  N o t  a n  
A b u s e  o f  D i s c r e t i o n .

T h e  s u p e r i o r  c o u r t  a w a r d e d  f u l l  r e a s o n a b l e  a t t o r n e y ' s  
f e e s  t o  t h e  C o a l i t i o n .  T h e  c o u r t  b a s e d  i t s  d e c i s i o n  o n  t h e  f a c t o r s  
a r t i c u l a t e d  i n  A n c h o r a g e  D a i l y  N e w s  v .  A n c h o r a g e  S c h o o l  D i s t r i c t ,  
8 0 3  P . 2 d  4 0 2 , 4 0 4  ( A l a s k a  1 9 9 0 ) .  T h e  s u p e r i o r  c o u r t  c o n c l u d e d  t h a t  
VHA w a s  n o t  a  p u b l i c  i n t e r e s t  l i t i g a n t  im m u n e  f r o m  h a v i n g  t o  p a y  a n  
a w a r d  o f  a t t o r n e y ' s  f e e s .  [ F n .  2 1 ]

We r e v i e w  a  t r i a l  c o u r t ' s  d e t e r m i n a t i o n  o f  a  l i t i g a n t ' s  
p u b l i c  i n t e r e s t  s t a t u s  u n d e r  t h e  a b u s e  o f  d i s c r e t i o n  s t a n d a r d .  
C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m ,  I n c .  v .  M c A l p i n e ,  8 1 0  P . 2 d  1 6 2 , 
1 7 1  ( A l a s k a  1 9 9 1 ) .  " S u c h  a n  a b u s e  i s  r e g a r d e d  a s  p r e s e n t  o n l y  
w h e r e  t h e  t r i a l  c o u r t ' s  d e c i s i o n  a p p e a r s  t o  b e  m a n i f e s t l y  
u n r e a s o n a b l e  o r  m o t i v a t e d  b y  a n  i n a p p r o p r i a t e  p u r p o s e . "  K e n a i  
L u m b e r  C o . ,  I n c .  v .  L e R e s c h e ,  6 4 6  P . 2 d  2 1 5 , 2 2 2  ( A l a s k a  1 9 8 2 ) .

V H A  a s s e r t s  t w o  a r g u m e n t s  f o r  c h a l l e n g i n g  t h e  f e e  a w a r d :
( 1 ) VHA i s  a  p u b l i c  i n t e r e s t  l i t i g a n t ;  ( F n .  2 2 ] a n d  ( 2 ) VHA r e l i e d  
i n  g o o d  f a i t h  o n  a  s t a t u t e  w h i c h  a u t h o r i z e d  i t s  p o l i c y .

A  p r e v a i l i n g  p u b l i c  i n t e r e s t  p l a i n t i f f  i s  n o r m a l l y  
e n t i t l e d  t o  f u l l  r e a s o n a b l e  a t t o r n e y ' s  f e e s .  H u n s i c k e r  v .
T h o m p s o n ,  7 1 7  P . 2 d  3 5 8 , 3 5 9  ( A l a s k a  1 9 8 6 ) .  We h a v e  d e t e r m i n e d  t h a t  
" w h e r e  b o t h  p a r t i e s  a r e  i n d i v i d u a l ,  p u b l i c  i n t e r e s t  l i t i g a n t s ,  
n e i t h e r  s h o u l d  b e  m a d e  t o  b e a r  t h e  f e e s  o f  t h e  o t h e r ,  e a c h  s h o u l d  
s i m p l y  p a y  t h e i r  o w n . "  M c C o r m i c k  v .  S m i t h ,  7 9 9  P . 2 d  2 8 7 , 2 8 9  n . 5  
( A l a s k a  1 9 9 0 ) . H o w e v e r ,  VHA i s  n o t  a  p u b l i c  i n t e r e s t  l i t i g a n t .  We 

a r e  n o t  p e r s u a d e d  b y  V H A ' s  a s s e r t i o n  t h a t  i t s  d e f e n s e  o f  i t s  
a b o r t i o n  p o l i c y  i s  i n  t h e  p u b l i c  i n t e r e s t  s i m p l y  b e c a u s e  i t  r a i s e s
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c o n s t i t u t i o n a l  i s s u e s .
We h a v e  d e c i d e d  o n e  c a s e  w h e r e  we d e t e r m i n e d  t h a t  

a t t o r n e y ' s  f e e s  s h o u l d  n o t  b e  a w a r d e d  a g a i n s t  a  l o s i n g  p r i v a t e  
p a r t y  i n  p u b l i c  i n t e r e s t  l i t i g a t i o n ,  b e c a u s e  a n  a w a r d  m i g h t  h a v e  
t h e  e f f e c t  o f  d e t e r r i n g  c i t i z e n s  f r o m  l i t i g a t i n g  i s s u e s  o f  p u b l i c  
c o n c e r n .  W h i t s o n  v .  A n c h o r a g e ,  6 3 2  P . 2 d  2 3 2 , 2 3 3  ( A l a s k a  1 9 8 1 ) .
I n  W h i t s o n ,  t h e  d e f e n d a n t  w a s  a n  i n d i v i d u a l  w h o  h a d  p l a c e d  a n  
i n i t i a t i v e  o n  t h e  n e x t  m u n i c i p a l  e l e c t i o n  b a l l o t ,  a n d  t h e  p l a i n t i f f  
w a s  t h e  C i t y  o f  A n c h o r a g e ,  w h i c h  h a d  o b t a i n e d  a  j u d g m e n t  f i n d i n g  
t h e  i n i t i a t i v e  i l l e g a l  a n d  o r d e r i n g  i t  r e m o v e d  f r o m  t h e  b a l l o t .  We 
f o u n d  i t  s i g n i f i c a n t  t h a t  W h i t s o n  w o u l d  h a v e  b e e n  a  t r a d i t i o n a l  
p r i v a t e  p a r t y  p l a i n t i f f  s e e k i n g  r e l i e f  a g a i n s t  t h e  g o v e r n m e n t a l  
e n t i t y  h a d  t h e  c i t y  n o t  " b e a t [ e n ]  h i m  t o  t h e  c o u r t h o u s e  s t e p s , "  
m a k i n g  h i m  t h e  n o m i n a l  d e f e n d a n t .  I d .  a t  2 3 4 . H a d  t h e  c i t y  
r e f u s e d  t o  p l a c e  h i s  i n i t i a t i v e  o n  t h e  b a l l o t ,  r a t h e r  t h a n  d o i n g  s o  
a n d  t h e n  s u i n g  h i m  t o  g e t  i t  r e m o v e d ,  W h i t n o n  w o u l d  l i k e l y  h a v e  
s u e d  t h e  c i t y  a n d  b e e n  t h e  t r a d i t i o n a l  p r i v a t e  p a r t y  p l a i n t i f f
s e e k i n g  r e l i e f  a g a i n s t  t h e  g o v e r n m e n t a l  e n t i t y .  I d .  a t  2 3 3 - 3 4 . I n
t h i s  c a s e  VHA i s  n o t  a n  i n d i v i d u a l  r a i s i n g  a p u b l i c  i n t e r e s t  
d e f e n s e  a g a i n s t  a  g o v e r n m e n t a l  e n t i t y .  R a t h e r ,  VHA i s  a q u a s i ­
p u b l i c  i n s t i t u t i o n  w h o s e  p o l i c y  h a s  i n f r i n g e d  a c o n s t i t u t i o n a l  
r i g h t .

VHA a l s o  c a n n o t  a s s e r t  i t s  g o o d  f a i t h  r e l i a n c e  o n  
AS 1 8 . 1 6 . 0 2 0 ( b ) . A s  d i s c u s s e d  a b o v e ,  t h a t  s t a t u t e  c a n n o t  
c o n s t i t u t i o n a l l y  b e  a p p l i e d  t o  a  q u a s i - p u b l i c  h o s p i t a l .  S e e P a r t  I I I . D .  
i t  c a n n o t  e s c a p e  l i a b i l i t y  f o r  a t t o r n e y ' s  f e e s  b y  a r g u i n g  t h a t  i t
r e l i e d  i n  g o o d  f a i t h  o n  AS 1 8 . 1 6 . 0 1 0 ( b ) .

T h e  s u p e r i o r  c o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  
a w a r d i n g  f e e s  t o  t h e  C o a l i t i o n .
I V .  C O N C L U S IO N

T h e  s u p e r i o r  c o u r t ' s  s u m m a r y  j u d g m e n t  a n d  i n j u n c t i o n  a r e  
A F F IR M E D .  T h e  s u p e r i o r  c o u r t ' s  a w a r d  o f  a t t o r n e y ' s  f e e s  w a s  n o t  a n  
a b u s e  o f  d i s c r e t i o n  a n d  i s  A F F IR M E D .

FOOTNOTES

F o o t n o t e  1 :

AS 1 8 . 1 6 . 0 1 0  p r o v i d e s :

( a )  A n  a b o r t i o n  m a y  n o t  b e  p e r f o r m e d  i n  t h i s  s t a t e
u n l e s s

( 1 ) t h e  a b o r t i o n  i s  p e r f o r m e d  b y  a
p h y s i c i a n  o r  s u r g e o n  l i c e n s e d  b y  t h e  S t a t e  M e d i c a l  B o a r d  u n d e r  AS 
0 8 . 6 4 . 2 0 0 ;

( 2 ) t h e  a b o r t i o n  i . x  p e r f o r m e d  i n  a  
h o s p i t a l  o r  o t h e r  f a c i l i t y  a p p r o v e d  f o r  t h e  p u r p o s e  b y  t h e  
D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v . c e s  o r  a  h o s p i t a l  o p e r a t e d  b y  
t h e  f e d e r a l  g o v e r n m e n t  o r  a n  a g e n c y  o f  t h e  f e d e r a l  g o v e r n m e n t ;

( b )  N o t h i n g  i n  t h i s  s e c t i o n  r e q u i r e s  a  
h o s p i t a l  o r  p e r s o n  t o  p a r t i c i p a t e  i n  a n  a b o r t i o n ,  n o r  i s  a  h o s p i t a l  
o r  p e r s o n  l i a b l e  f o r  r e f u s i n g  t o  p a r t i c i p a t e  i n  a n  a b o r t i o n  u n d e r  
t h i s  s e c t i o n .

F o o t n o t e  2 :

I n  J u l y  1 9 9 1  H u m a n a  H o s p i t a l  i n  A n c h o r a g e  s t o p p e d  a l l o w i n g  
e l e c t i v e  a b o r t i o n s .  VHA c o n c e d e s  t h a t  e x c e p t  p u r s u a n t  t o  t h e  
s u p e r i o r  c o u r t  i n j u n c t i o n ,  t h e r e  i s  n o  h o s p i t a l  o r  o t h e r  f a c i l i t y  
a v a i l a b l e  i n  t h e  A n c h o r a g e / M a t - S u  a r e a  a t  w h i c h  a w o m a n  c a n  h a v e  a  
s e c o n d  t r i m e s t e r  e l e c t i v e  a b o r t i o n .

B e c a u s e  VHA
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F o o t n o t e  3 :

I n  i t s  o r d e r  g r a n t i n g  t h e  C o a l i t i o n  a  p r e l i m i n a r y  i n j u n c t i o n ,  
t h e  s u p e r i o r  c o u r t  d e t e r m i n e d  t h a t  t h e  C o a l i t i o n  h a d  s h o w n  a  c l e a r  
p r o b a b i l i t y  o f  s u c c e s s  i n  e s t a b l i s h i n g  t h e  f o l l o w i n g  p r o p o s i t i o n s :  
( 1 ) V a l l e y  H o s p i t a l  i s  a  q u a s i - p u b l i c  h o s p i t a l ;  ( 2 ) t h e  A l a s k a  

C o n s t i t u t i o n  p r o v i d e s  g r e a t e r  p r o t e c t i o n  f o r  i n d i v i d u a l  r i g h t s  t h a n  
t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ;  ( 3 ) t h e  r i g h t  t o  c h o o s e  a n  a b o r t i o n  
i s  a  f u n d a m e n t a l  r i g h t  g u a r a n t e e d  b y  a r t i c l e  I ,  s e c t i o n  2 2  o f  t h e  
A l a s k a  C o n s t i t u t i o n ;  ( 4 ) t h e r e  i s  n o  c o m p e l l i n g  s t a t e  i n t e r e s t  i n  
V a l l e y  H o s p i t a l ' s  b a n  o n  a b o r t i o n s ;  a n d  ( 5 ) AS 1 8 . 1 6 . 0 1 0 ( b )  d o e s  
n o t  i m m u n i z e  V a l l e y  H o s p i t a l  f r o m  v i o l a t i n g  A l a s k a n s '  
c o n s t i t u t i o n a l  r i g h t  t o  r e p r o d u c t i v e  c h o i c e ,  i n c l u d i n g  a b o r t i o n s .

F o o t n o t e  4 :

T h e  s u p e r i o r  c o u r t ' s  o r d e r  g r a n t i n g  s u m m a r y  j u d g m e n t  w a s

b a s e d  o n  t h e  r e a s o n s  a r t i c u l a t e d  i n  
t h e  C o u r t ' s  e a r l i e r  d e c i s i o n  g r a n t i n g  a  p r e l i m i n a r y  i n j u n c t i o n ,  t h e  
p r o t e c t i o n s  o f  t h e  r i g h t  t o  p r i v a c y  c o n t a i n e d  i n  A r t i c l e  I ,  2 2  o f  
t h e  A l a s k a  C o n s t i t u t i o n ,  a n d  t h e  f a c t  t h a t  V a l l e y  H o s p i t a l  i s  a  
n o n - s e c t a r i a n ,  n o n - p r o f i t ,  q u a s i - p u b l i c  h o s p i t a l .

( C i t a t i o n  o m i t t e d . )

F o o t n o t e  5 :

S e e  P l a n n e d  P a r e n t h o o d  v .  C a s e y ,  5 0 5  U . S .  8 3 3  ( 1 9 9 2 ) ;  W e b s t e r  
v .  R e p r o d u c t i v e  H e a l t h  S e r v s . ,  4 9 2  U . S .  4 9 0  ( 1 9 8 9 ) ;  R o e  v .  W a d e ,  
4 1 0  U . S .  1 1 3  ( 1 9 7 3 ) .

F o o t n o t e  6 :

V H A  i n t e r p r e t s  t h i s  l a n g u a g e  a s  a  t w o - p r o n g  t e s t  w h i c h  m u s t  b e  
m e t  b e f o r e  we m a y  f i n d  a  c o n s t i t u t i o n a l  r i g h t .  We d i d  n o t  
i n t e r p r e t  t h i s  l a n g u a g e  f r o m  B a k e r  a s  V H A  n o w  u r g e s  u s  t o  d o  w h e n  
we d e c i d e d  e i t h e r  B r e e s e  v .  S m i t h ,  5 0 1  P . 2 d  1 5 9  ( A l a s k a  1 9 7 2 ) 
( h o l d i n g  t h a t  g o v e r n m e n t a l  c o n t r o l  o f  p e r s o n a l  a p p e a r a n c e  i s  

a n t i t h e t i c a l  t o  t h e  c o n c e p t  o f  p e r s o n a l  l i b e r t y ) , o r  R a v i n  v .
S t a t e ,  5 3 7  P . 2 d  4 9 4  ( A l a s k a  1 9 7 5 ) ( h o l d i n g  t h a t  p r i v a c y  i n  t h e  h o m e  
i s  a  f u n d a m e n t a l  r i g h t ) , a l t h o u g h  we f o u n d  a  r i g h t  t o  e x i s t  u n d e r  
t h e  A l a s k a  C o n s t i t u t i o n  i n  e a c h  o f  t h o s e  c a s e s .

F o o t n o t e  7 :

O t h e r  s t a t e s  h a v e  i n t e r p r e t e d  t h e i r  c o n s t i t u t i o n s  t o  p r o t e c t  
r e p r o d u c t i v e  r i g h t s  m o r e  e x t e n s i v e l y  t h a n  d o e s  t h e  f e d e r a l  
c o n s t i t u t i o n .  C o m m i t t e e  t o  D e f e n d  R e p r o d .  R i g h t s  v .  M y e r s ,  6 2 5  
P . 2 d  7 7 9  ( C a l .  1 9 8 1 ) ( s t r i k i n g  d o w n  l e g i s l a t i o n  r e s t r i c t i n g  p u b l i c  
f u n d i n g  o f  a b o r t i o n s  a s  u n c o n s t i t u t i o n a l  u n d e r  t h e  s t a t e ' s  
c o n s t i t u t i o n a l  p r i v a c y  g u a r a n t e e ) ; A m e r i c a n  A c a d e m y  o f  P e d i a t r i c s  
v .  V a n  d e  K a m p ,  2 6 3  C a l .  R p t r .  4 6  ( C a l .  A p p .  1 9 8 9 ) ( u p h o l d i n g  a n  
i n j u n c t i o n  p r e v e n t i n g  i m p l e m e n t a t i o n  o f  r e s t r i c t i o n s  o n  a b o r t i o n  
r i g h t s  o f  m i n o r s ,  r e q u i r i n g  a  c o m p e l l i n g  s t a t e  i n t e r e s t  b e f o r e  
i n v a s i o n  o f  m i n o r s '  p r i v a c y  r i g h t s ) ;  I n  r e  T . W . ,  5 5 1  S o .  2 d  1 1 8 6  
( F l a .  1 9 8 9 ) ( r e a f f i r m i n g  t h e  r i g h t  t o  c h o o s e  t o  t e r m i n a t e  a  

p r e g n a n c y  a s  a  f u n d a m e n t a l  s t a t e  c o n s t i t u t i o n a l  r i g h t  a n d  s t r i k i n g  
d o w n  l e g i s l a t i o n  r e s t r i c t i n g  a b o r t i o n  r i g h t s ) ;  H o p e  v .  P e r a l e s ,  5 7 1  
N . Y . S . 2 d  9 7 2  ( S u p .  C t . 1 9 9 1 ) ( a p p l y i n g  a  s t r i c t  s c r u t i n y  s t a n d a r d  
f o r  f u n d a m e n t a l  r i g h t s  a n d  d e t e r m i n i n g  t h a t  s t a t e  f a i l u r e  t o  f u n d  
m e d i c a l l y  n e c e s s a r y  a b o r t i o n s  v i o l a t e d  s t a t e  c o n s t i t u t i o n ) ; D a v i s  
v .  D a v i s ,  8 4 2  S . W . 2 d  5 8 8  ( T e n n .  1 9 9 2 ) ( e x t e n d i n g  s t a t e
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c o n s t i t u t i o n a l  r i g h t  t o  p r i v a c y  b e y o n d  f e d e r a l  r i g h t  i n  a  c u s t o d y  
d i s p u t e  o v e r  d i v o r c e d  c o u p l e ' s  f r o z e n  e m b r y o s ) .

F o o t n o t e  8 :

B r e e s e  w a s  d e c i d e d  b e f o r e  t h e  1 9 7 2  p a s s a g e  o f  t h e  p r i v a c y  
a m e n d m e n t  n o w  f o u n d  i n  a r t i c l e  Z ,  s e c t i o n  2 2  o f  t h e  A l a s k a  
C o n s t i t u t i o n .  B r e e s e  r e l i e d  e x c l u s i v e l y  o n  t h e  i n h e r e n t  r i g h t s  
p r o v i s i o n  f o u ^ d  i n  a r t i c l e  I ,  s e c t i o n  1  o f  t h e  A l a s k a  C o n s t i t u t i o n .  
T h e  C o a l i t i o n  a r g u e s  t h a t  a r t i c l e  I ,  s e c t i o n  1  o f  t h e  A l a s k a  
u o n c t i t u t i o n  p r o t e c t s  a b o r t i o n  a s  a  f u n d a m e n t a l  r i g h t .  B e c a u s e  we 
h o l d  t h i s  r i g h t  i s  g r o u n d e d  i n  t h e  p r i v a c y  p r o v i s i o n  o f  t h e  
c o n s t i t u t i o n ,  we d o  n o t  a d d r e s s  w h e t h e r  t h e  r i g h t  c o u l d  b e  b a s e d  
s o l e l y  o n  a r t i c l e  I ,  s e c t i o n  1 . W h i l e  B r e e s e ' s  d i s c u s s i o n  o f  
p e r s o n a l  a u t o n o m y  r e m a i n s  i n s t r u c t i v e ,  we  c h o o s e  t o  a n a l y z e  
r e p r o d u c t i v e  r i g h t s  u n d e r  t h e  p r i v a c y  p r o v i s i o n  o f  o u r  
c o n s t i t u t i o n ,  a s  o t h e r  s t a t e s  h a v e  d o n e .  S e e ,  e . g . ,  I n  r e  T . W . ,
5 5 1  S o .  2 d  a t  1 1 9 3 .

T h e  r e l a t i o n s h i p  b e t w e e n  a  w o m an  a n d  h e r  d o c t o r  i s  
t h r e a t e n e d  b y  V H A ' s  a b o r t i o n  p o l i c y ,  a n d  t h u s  p r i v a c y  r i g h t s  a r e  
i m p l i c a t e d  i n  a d d i t i o n  t o  t h e  n o t i o n s  o f  p e r s o n a l  a u t o n o m y  t h a t  
w e r e  a t  i s s u e  i n  B r e e s e .  T h e  i n f o r m a t i o n  e x c h a n g e  b e t w e e n  a  w o m a n  
a n d  h e r  d o c t o r  a b o u t  t h e  w o m a n 's  h e a l t h  a n d  h e r  r e p r o d u c t i v e  
c h o i c e s  i s  i n t e n s e l y  p r i v a t e .  T h e  r e a s o n s  a  d o c t o r  a n d  p a t i e n t  
c h o o s e  a  m e d i c a l  p r o c e d u r e ,  s o  l o n g  a s  i t  i s  l e g a l ,  m u s t  n o t  b e  
s u b j e c t  t o  t h e  a p p r o v a l  o f  a  h o s p i t a l ' s  b o a r d  o f  d i r e c t o r s ,  
a c c o r d i n g  t o  t h e i r  o w n  v a l u e s .

O t h e r  p r i v a c y  i n t e r e s t s  a r e  a l s o  i m p l i c a t e d .  I f  a  w o m a n  
i s  u n a b l e  t o  o b t a i n  a n  a b o r t i o n  n e a r  h e r  h o m e ,  t h e r e  i s  a n  
i n c r e a s e d  c h a n c e  t h a t  s h e  w i l l  h a v e  t o  r e v e a l  h e r  p r e g n a n c y  t o  
o t h e r s  i n  o r d e r  t o  a r r a n g e  t h e  n e c e s s a r y  t r a v e l .  T h e  f a c t  t h a t  a 
w o m a n  h a s  v i s i t e d  a  c e r t a i n  d o c t o r  c a n  b e  i n t e n s e l y  p r i v a t e ,  w h e n  
t h e  d o c t o r  i s  o n e  w h o  s p e c i a l i z e s  i n  a b o r t i o n  s e r v i c e s .

F o o t n o t e  9 :

T h e  A l a s k a  S t a t e  H o s p i t a l  a n d  N u r s i n g  Home A s s o c i a t i o n ,  a r g u e s  
o n l y  t h a t  t h e  " l e g i s l a t i v e "  h i s t o r y  o f  t h e  a m e n d m e n t  p r e v e n t s  t h i s  
c o u r t  f r o m  a p p l y i n g  t h e  p r i v a c y  p r o v i s i o n  o f  t h e  c o n s t i t u t i o n  t o  
p r i v a t e  p a r t i e s .  We h a v e  a l r e a d y  e s t a b l i s h e d  t h a t  p r o p o s i t i o n .
S e e  L u e d t k e  v .  N a b o r s  A l a s k a  D r i l l i n g ,  I n c . ,  7 6 8  P . 2 d  1 1 2 3 , 1 1 3 0  
( A l a s k a  1 9 8 9 ) .

F o o t n o t e  1 0 :

T h e  A l a s k a  S t a t e  H o s p i t a l  a n d  N u r s i n g  Home A s s o c i a t i o n  a r g u e s  
t h a t  a  s u m m a r y  o f  a  H o u s e  J u d i c i a r y  C o m m i t t e e  m e e t i n g  d u r i n g  w h i c h  
t h e  p r o p o s e d  a m e n d m e n t  w a s  m o d i f i e d  i s  e v i d e n c e  t h a t  t h e  p r i v a c y  
c l a u s e  w a s  i n t e n d e d  t o  a p p l y  o n l y  t o  i n f o r m a t i o n a l  p r i v a c y .  T h e  
m e e t i n g  s u m m a r y  i s  l a r g e l y  a  d e b a t e  o v e r  g r a m m a r  a n d  s t y l e  a n d  
p r o v i d e s  n o  i n f o r m a t i o n  w h i c h  a l t e r s  o u r  i n t e r p r e t a t i o n  o f  a r t i c l e  
I ,  s e c t i o n  2 2 . S e e  H .  J u d .  Comm, m i n u t e s  a t  3 1 8 - 1 9 , 7 t h  L e g . ,  1 s t  
S e s s .  ( M a y  3 0 , 1 9 7 2 ) .

F o o t n o t e  1 1 :

O n e  s t a t e  c o u r t  h a s  r e j e c t e d  t h i s  a p p l i c a t i o n  o f  p r o c e d u r a l  
d u e  p r o c e s s  t o  p r i v a t e  h o s p i t a l s .  S e e  H o t t e n t o t  v .  M i d - M a i n e  M ed  
C t r . ,  5 4 9  A . 2 d  3 6 5 , 3 6 8  (M e .  1 9 8 8 ) .  A t  l e a s t  e i g h t  o t h e r  s t a t e s  
h a v e  c o n c l u d e d  t h a t  p r i v a t e  h o s p i t a l s  m u s t  f o l l o w  p r o c e d u r a l  d u e  
p r o c e s s  f o r  p h y s i c i a n  s t a f f i n g  d e c i s i o n s .  I d .  a t  3 6 8  n . 4 .
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F o o t n o t e  1 2 :

VHA a r g u e s  t h a t  c o n s t i t u t i o n a l  d u e  p r o c e s s  w a s  n e v e r  a t  i s s u e  
i n  S t o r r s  b e c a u s e  t h e  h o s p i t a l  s t i p u l a t e d  t h a t  D r .  S t o r r s  w a s  
e n t i t l e d  t o  d u e  p r o c e s s .  We h a v e  s t a t e d ,  h o w e v e r ,  t h a t  S t o r r s  w a s  
a  c o n s t i t u t i o n a l  d u e  p r o c e s s  c a s e .  K i e s t e r  v .  H u m a n a  H o s p .  A l a s k a ,  
I n c . ,  8 4 3  P . 2 d  1 2 1 9 , 1 2 2 3  n . 2  ( A l a s k a  1 9 9 2 ) ;  s e e  a l s o  A m e r a d a  H e s s  
P i p e l i n e  C o r p .  v .  A l a s k a  P u b .  U t i l .  C o m r n 'n ,  7 1 1  P . 2 d  1 1 7 0 , 1 1 8 0  
( A l a s k a  1 9 8 6 ) ( r e l y i n g  o n  S t o r r s  t o  f i n d  t h e  r i g h t  t o  a n  i m p a r t i a l  

d e c i s i o n  m a k e r  b a s i c  t o  a  g u a r a n t e e  o f  d u e  p r o c e s s ) . F u r t h e r m o r e ,  
t h e  S t o r r s  c o u r t  w o u l d  n o t  h a v e  n e e d e d  t o  , - d d r e s s  w h e t h e r  D r .
S t o r r s  r e c e i v e d  d u e  p r o c e s s  w e r e  h e  n o t  e n t i t l e d  t o  i t .  T h e  
d e t e r m i n a t i o n  t h a t  d u e  p r o c e s s  a p p l i e d  w a s  m a t e r i a l  t o  t h e  h o l d i n g .

F o o t n o t e  1 3 :

A S  1 8 . 0 7 . 0 4 1  p r o v i d e s :

T h e  o f f i c e  s h a l l  g r a n t  a  s p o n s o r  a  
c e r t i f i c a t e  o f  n e e d  o r  m o d i f y  a  c e r t i f i c a t e  o f  n e e d  i f  t h e  
a v a i l a b i l i t y  a n d  q u a l i t y  o f  e x i s t i n g  h e a l t h  c a r e  r e s o u r c e s  o r  t h e  
a c c e s s i b i l i t y  t o  t h o s e  r e s o u r c e s  i s  l e s s  t h a n  t h e  c u r r e n t  o r  
p r o j e c t e d  r e q u i r e m e n t  f o r  h e a l t h  s e r v i c e s  r e q u i r e d  t o  m a i n t a i n  t h e  
g o o d  h e a l t h  o f  c i t i z e n s  o f  t h i s  s t a t e .

F o o t n o t e  1 4  :

V H A 1s  a s s e t s  t o t a l e d  $ 3 1 . 7  m i l l i o n  a s  o f  D e c e m b e r  3 1 , 1 9 9 3 . 
B e t w e e n  1 9 8 5  a n d  1 9 9 3 , V H A  p r o v i d e d  $ 3 7 . 5  m i l l i o n  i n  u n r e i m b u r s e d  
c a r e .  I n  1 9 9 1 , 1 4 . 7 1 % a n d  5 . 9 8 % o f  V H A ' s  g r o s s  r e c e i p t s  w e r e  f r o m  
M e d i c a r e  a n d  M e d i c a i d  r e s p e c t i v e l y .  V H A ' s  A p r i l  1 9 9 3  C e r t i f i c a t e  
o f  N e e d  a p p l i c a t i o n  t o  t h e  S t a t e  s h o w e d  t h a t  M e d i c a r e  a n d  M e d i c a i d  
r e c e i p t s  t o t a l  a p p r o x i m a t e l y  $ 3 . 7 5  m i l l i o n  t o  $ 5 . 1  m i l l i o n  f o r  t h e  
1 9 9 0 , 1 9 9 1 , a n d  1 9 9 2  f i s c a l  y e a r s .  T h i s  i s  a p p r o x i m a t e l y  2 5 % o f  
V H A ' s  p a t i e n t  r e v e n u e s  f o r  t h o s e  t h r e e  y e a r s .

F o o t n o t e  1 5 :

T h e  A l a s k a  S t a t e  H o s p i t a l  a n d  N u r s i n g  Hom e A s s o c i a t i o n  a r g u e s  
t h a t  m o n e y  r e c e i v e d  u n d e r  t h e  f e d e r a l  H i l l - B u r t o n  A c t  c a n n o t  b e  
u s e d  a s  a  b a s i s  f o r  r e q u i r i n g  h o s p i t a l s  t o  p e r f o r m  a b o r t i o n s .  4 2  
U . S . C .  3 0 0 a - 7 ( b ) . T h e  r e c o r d  d o e s  n o t  s h o w  t h a t  a n y  H i l l - B u r t o n  
m o n e y  w a s  u s e d  w h e n  t h e  f a c i l i t i e s  w e r e  r e b u i l t  i n  t h e  e a r l y  1 9 8 0 s

F o o t n o t e  1 6 :

T h e  s t a t u t e  a l l o w i n g  p a s s - t h r o u g h  g r a n t s  r e q u i r e s  t h e  
m u n i c i p a l i t y  t o  a g r e e  t h a t  t h e  f a c i l i t i e s  a n d  s e r v i c e s  p r o v i d e d  b y  
t h e  g r a n t  w i l l  b e  a v a i l a b l e  f o r  t h e  u s e  o f  t h e  g e n e r a l  p u b l i c ,  a n d  
t h a t  t h e  m u n i c i p a l i t y  w i l l  o p e r a t e  a n d  m a i n t a i n  t h e  f a c i l i t y  f o r  
t h e  p r a c t i c a l  l i f e  o f  t h e  f a c i l i t y .  AS 3 7 . 0 5 . 3 1 5 ( a )  a n d  ( c ) . T h i s  
i s  a n  a d d i t i o n a l  i n d i c a t i o n  t h a t  VHA i s  a  q u a s i - p u b l i c  i n s t i t u t i o n .  
S e e  1 9 8 6  I n f o r m a l  O p .  A t t ’ y  G e n .  1  ( A p r .  8 , 1 9 8 2 ) ( s t a t i n g  t h a t  
m u n i c i p a l i t y  a c c e p t i n g  f u n d s  f o r  c o n s t r u c t i o n  o f  a  p u b l i c  f a c i l i t y  
m u s t  e n s u r e  t h e  o p e r a t i o n  a n d  m a i n t e n a n c e  o f  t h e  f a c i l i t y ,  e v e n  i f  
t h e  f a c i l i t y  w i l l  b e  o w n e d  a n d  o p e r a t e d  b y  a  p r i v a t e  n o n - p r o f i t  
o r g a n i z a t i o n ) ;  s e e  a l s o  1 9 9 1  I n f o r m a l  O p .  A t t ' y  G e n .  1 9  ( S e p t .  2 2 , 
1 9 8 6 ) ( i n d i c a t i n g  t h a t  t h e  S t a t e  m a y  h a v e  a  c a u s e  o f  a c t i o n  a g a i n s t  
a  c i t y  t h a t  a l l o w s  a  f a c i l i t y  f u n d e d  b y  p a s s - t h r o u g h  g r a n t s  t o  b e  
c o n v e r t e d  t o  p r i v a t e  u s e ) .

F o o t n o t e  1 7 :

II o f 13 01/21/98 12:51:36
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We h a v e  u s e d  b o t h  t h e  c o m p e l l i n g  s t a t e  i n t e r e s t / l e a s t  
r e s t r i c t i v e  m e a n s  t e s t  a n d  t h e  l e g i t i m a t e  s t a t e  i n t e r e s t / c l o s e  a n d  
s u b s t a n t i a l  r e l a t i o n s h i p  t e s t  i n  t h e  p r i v a c y  c o n t e x t .  S e e  J o n e s  v .  
J e n n i n g s ,  7 8 8  P . 2 d  7 3 2 , 7 3 7 - 3 8  ( A l a s k a  1 9 9 0 ) ;  S t a t e  v .  E r i c k s o n ,
5 7 4  P . 2 d  1  ( A l a s k a  1 9 7 8 ) ;  R a v i n ,  5 3 7  P . 2 d  a t  5 0 4 . H o w e v e r ,
" [ w j h e r e  t h e  r i g h t  t o  p r i v a c y  i s  m a n i f e s t e d  i n  t e r m s  o f  i n t e r e s t s  
. . . s q u a r e l y  w i t h i n  p e r s o n a l  a u t o n o m y , ”  a s  h e r e ,  we  u s e  t h e  
c o m p e l l i n g  s t a t e  i n t e r e s t  t e s t .  E r i c k s o n ,  5 7 4  P . 2 d  a t  2 2 , n . 1 4 4 .

F o o t n o t e  1 8 :

S e e  i n f r a  n o t e  2 0 . N o t h i n g  s a i d  i n  t h i s  o p i n i o n  s h o u l d  b e  
t a k e n  t o  s u g g e s t  t h a t  a  q u a s i - p u b l i c  h o s p i t a l  c o u l d  h a v e  a  p o l i c y  
b a s e d  o n  t h e  r e l i g i o u s  t e n e t s  o f  i t s  s p o n s o r s  w h i c h  c o u l d  b e  a 
c o m p e l l i n g  s t a t e  i n t e r e s t .  R e c o g n i z i n g  s u c h  a p o l i c y  a s  
" c o m p e l l i n g ”  c o u l d  v i o l a t e  t h e  E s t a b l i s h m e n t  C l a u s e  o f  t h e  F i r s t  
A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  A s  t h i s  p o i n t  i s  n o t  
r a i s e d ,  we  d o  n o t  r u l e  o n  i t .

F o o t n o t e  1 9 :

AS  1 8 . 1 6 . 0 1 0 ( b )  p r o v i d e s :

N o t h i n g  i n  t h i s  s e c t i o n  r e q u i r e s  a  
h o s p i t a l  o r  p e r s o n  t o  p a r t i c i p a t e  i n  a n  a b o r t i o n ,  n o r  i s  a  h o s p i t a l  
o r  p e r s o n  l i a b l e  f o r  r e f u s i n g  t o  p a r t i c i p a t e  i n  a n  a b o r t i o n  u n d e r  
t h i s  s e c t i o n .

F o o t n o t e  2 0 :

V H A  b a s e s  i t s  a r g u m e n t  i n  p a r t  o n  F r a n k  v .  S t a t e ,  6 0 4  P . 2 d  
1 0 6 8  ( A l a s k a  1 9 7 9 ) ,  a  f r e e  e x e r c i s e  o f  r e l i g i o n  c a s e  b a s e d  o n  t h e  
F i r s t  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  a r t i c l e  I ,  
s e c t i o n  4  o f  t h e  A l a s k a  C o n s t i t u t i o n .  S e e  F r a n k ,  6 0 4  P .  2 d  a t :  1 0 7 0  
( k i l l i n g  o f  c o w  m o o s e  f o r  f u n e r a l  p o t l a t c h  p r o t e c t e d  a s  f r e e  
e x e r c i s e  o f  r e l i g i o n ) . VHA i s  n o t  a f f i l i a t e d  w i t h  a n y  r e l i g i o n  a n d  
c a n n o t  r a i s e  a f r e e  e x e r c i s e  c l a i m .

F o o t n o t e  2 1 :

A  p a r t y  q u a l i f i e s  a s  a  p u b l i c  i n t e r e s t  l i t i g a n t  i f  ( 1 ) t h e  
c a s e  e f f e c t u a t e s  a  s t r o n g  p u b l i c  p o l i c y ,  ( 2 ) n u m e r o u s  p e o p l e  w i l l  
b e n e f i t  f r o m  t h e  l i t i g a t i o n ,  ( 3 ) o n l y  a  p r i v a t e  p a r t y  c o u l d  b e  
e x p e c t e d  t o  b r i n g  t h e  a c t i o n ,  a n d  ( 4 ) t h e  p a r t y  w o u l d  n o t  h a v e  
s u f f i c i e n t  e c o n o m i c  i n c e n t i v e  t o  b r i n g  t h e  l a w s u i t  e v e n  i f  t h e  
a c t i o n  i n v o l v e d  o n l y  n a r r o w  i s s u e s  l a c k i n g  g e n e r a l  i m p o r t a n c e .  
E y a k  T r a d i t i o n a l  E l d e r s  C o u n c i l  v .  S h e r s t o n e ,  I n c . ,  9 0 4  P . 2 d  4 2 0 , 
4 2 3  ( A l a s k a  1 9 9 5 ) .

F o o t n o t e  2 2 :

T h e  C o a l i t i o n  a r g u e s  t h a t  V HA d i d  n o t  c h a l l e n g e  t h e  s u p e r i o r  
c o u r t ' s  d e t e r m i n a t i o n  t h a t  VHA i s  n o t  a  p u b l i c  i n t e r e s t  l i t i g a n t  i n  
i t s  p o i n t s  o n  a p p e a l  a n d  i s  b a r r e d  f r o m  d o i n g  s o  n o w .  A l a s k a  
A p p e l l a t e  R u l e  2 0 4  ( e )  p r o v i d e s  t h a t  t h i s  c o u r t  w i l l  c o n s i d e r  o n l y
p o i n t s  i n c l u d e d  i n  t h e  s t a t e m e n t  o f  p o i n t s  o n  a p p e a l .  S e e  a l s o K a l e n k a  v .  T a y l o r ,  8 9
w h e r e  a p p e l l a n t s  f a i l e d  t o  p r o p e r l y  a p p e a l  a  f e e  a w a r d  a n d  o f f e r e d
n o  m i t i g a t i n g  c i r c u m s t a n c e s  t o  e x p l a i n  t h e  f a i l u r e ,  t h e y  c a n n o t
r u i s . ^  t h e  i s s u e )  . H o w e v e r ,  w h e t h e r  V HA i s  a  p u b l i c  i n t e r e s t
l i t i g a n t  i s  a  l e g a l  i s s u e  t h a t  c a n  b e  c o n s i d e r e d  o n  t h e  r e c o r d
b e f o r e  t h e  c o u r t .  S e e ,  e . g . ,  O c e a n v i e w  H o m e o w n e r s  A s s ' n  v .
Q u a d r a n t  C o n s t . ,  6 8 0  P . 2 d  7 9 3 , 7 9 7  ( A l a s k a  1 9 8 4 ) .  A d d i t i o n a l l y ,  
a l t h o u g h  V H A ' s  p u b l i c  i n t e r e s t  s t a t u s  i s  n o t  m e n t i o n e d  i n  t h e  
p o i n t s  o n  a p p e a l ,  t h e  i s s u e  o f  f e e s  i s  r a i s e d .  S e e  P u t n a m  v .
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S t a t e ,  6 2 9  P . 2 d  3 5 , 3 9  n . 2  ( A l a s k a  1 9 8 0 ) .  T h e r e  i s  n o  p r e j u d i c e  t o  
t h e  C o a l i t i o n  i n  c o n s i d e r i n g  t h e  i s s u e  o n  a p p e a l .
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CS FOR HOUSE JOINT RESOLUTION NO. 36(FIN)

IN TH E LEGISLATURE OF THE STATE OF ALASKA 

TW EN TIETH  LEGISLATURE - SECOND SESSION 

B Y  T H E  H O U S E  F I N A N C E  C O M M I T T E E

Offered:
R e f e r r e d :

S p o n s o r s ) :  R E P R E S E N T A T I V E S  G R E E N ,  M a r t i n ,  M u l d e r

A RESOLUTION

Proposing amendments to the Constitution of the State of Alaska relating to 

redistricting of the legislature, and repealing obsolete language setting out the 

apportionment schedule used to elect the members of the first state legislature; 

and providing for an effective date.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. A rticle V I, sec. 1, Constitution o f the State of Alaska, is am ended to read: 

Section 1. House [ELECTION] Districts. M em bers o f the house of 

representatives shall be elected by the qualified voters o f the respective house 
[ELECTION] districts. The boundaries of the house districts shall be set under this 
article after each decennial census of the United States [UNTIL 

R EA PPO RTIO N M EN T, ELECTION DISTRICTS AND TH E N U M BER  OF 

REPR ESEN TA TIV ES TO BE ELECTED FROM  EACH D ISTR ICT SH A LL BE 

AS SET FO R T H  IN  SECTION 1 O F ARTICLE XIV]. 

* Sec. 2. A rticle V I, sec. 2, Constitution o f the State o f Alaska, is am ended to read: 

Section 2. Senate Districts. M embers o f the senate shall be elected by the 

qualified voters o f the respective senate districts. The boundaries of the senate
-1- C SH JR  36(F IN )



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

d is tr ic ts  sh a ll b e  se t u n d e r  th is  a r t ic le  a f te r  each  d ecen n ia l ce n su s  o f  th e  U n ite d

WORK D RA FT WORK D R A FT 0-LS0939VP

S ta te s  [SE N A T E  D IST R IC T S SH A LL B E  AS SET FO R TH  IN  S E C T IO N  2  O F 

A R TIC LE X IV , SU B JE C T  TO  C H A N G ES A U T H O R IZ E D  IN  T H IS  A R T IC L E ].

* Sec. 3. Article VI, sec. 3, Constitution o f the State o f Alaska, is am ended to read:

S ec tio n  3. R e d is tr ic tin g  [R E A P P O R T IO N M E N T ] o f  H o u se  a n d  S e n a te . 

The governor shall re d is tr ic t  [REAPPORTION] the house o f representatives a n d  th e  

se n a te  im m ediately following the official reporting of each decennial census o f the 

United States. R e d is tr ic tin g  [REAPPORTIONM ENT] shall be based upon th e  

[CIVILIAN] population within each h o u se  a n d  sen a te  [ELECTION] d istrict as 

reported by the census.

* Sec. 4. Article VI, sec. 4, Constitution o f the State o f Alaska, is am ended to read:

S ec tio n  4 . M e th o d  o f  R e d is tr ic tin g . T h e  g o v e rn o r sh a ll e s ta b lis h  fo r ty  

s in g le -m e m b e r h o u se  d is tr ic ts , a n d  th e  g o v e rn o r  sh a ll e s ta b lish  tw e n ty  s in g le - 

m e m b e r  s e n a te  d is tr ic ts , each  co m p o sed  o f  tw o  h o u se  d is tr ic ts  

[RE A P PO R T IO N M E N T  SH A L L  B E BY TH E M E T H O D  O F  E Q U A L  

PR O PO R T IO N S, E X C E PT  T H A T  E A C H  E L E C T IO N  D IS T R IC T  H A V IN G  T H E  

M A JO R  FR A C T IO N  O F  T H E  Q U O T IE N T  O B TA IN ED  B Y  D IV ID IN G  T O T A L  

CIV ILIA N  PO PU L A T IO N  B Y  FO R TY  SH A L L  H A V E  O N E R E P R E S E N T A T IV E ].

* Sec. 5. Article VI, sec. 6, Constitution o f the State o f Alaska, is am ended to read:

S ec tio n  6. D is tr ic t B o u n d a rie s  [R E D IS T R IC T IN G ]. The governor sh a ll 

e s tab lish  [M AY FU RTHER RED ISTRICT BY CHANGING] the size and area o f 

h ou se  [ELECTION] districts, subject to the limitations o f this article. Each h o u se  

[NEW] district [SO CREATED] shall be formed o f contiguous and com pact territory 

containing as nearly as practicable a relatively integrated socio-econom ic area. Each 

shall contain a population as  n e a r  as  p ra c tic a b le  [AT LEA ST EQ U A L] to the 

quotient obtained by dividing the [TOTAL CIVILIAN] population o f  th e  s ta te  by 

forty. E a c h  se n a te  d is tr ic t  sh a ll be co m p o sed  as n e a r  a s  p ra c tic a b le  o f  tw o  

co n tig u o u s  h o u se  d is tr ic ts . Consideration may be given to local governm ent 

boundaries. D rainage and other geographic features shall be used in describing 

boundaries w herever possible.

* Sec. 6. Article VI, sec. 8, Constitution o f the State o f Alaska, is am ended to read:

36(FIN) •2-
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S ec tio n  8. R e d is tr ic tin g  [R E A P P O R T IO N M E N T ] B o a rd . The governor 

shall appoint a [REAPPORTIONM ENT] board to act in an advisory capacity to th e  

g o v e rn o r [HIM]. It shall consist of five members, all o f w h o m  sh a ll be re s id e n ts  o f 

th e  s ta te  a n d  none o f whom  may be public employees or officials a t  th e  tim e o f a n d  

d u r in g  th e  te n u re  o f  a p p o in tm e n t [. AT LEAST ONE M EM BER EACH SH ALL 

BE APPO IN TED  FR O M  TH E SOUTHEASTERN, SO U TH CEN TRA L, CEN TRAL, 

AND N O R TH W ESTERN  SENATE DISTRICTS. APPOINTM ENTS SH A LL BE 

MADE W ITHOUT REG A RD  TO POLITICAL AFFILIATION]. Board members shall 

be com pensated.

* Sec. 7. Article VI, sec. 10, Constitution of the State of Alaska, is am ended to read:

S ection  10. R e d is tr ic tin g  [R E A P P O R T IO N M E N T ] P lan  a n d  P ro c lam atio n . 

Within ninety days following the official reporting of each decennial census, the board 

shall submit to the governor a plan for [REAPPORTIONM ENT AND] redistricting as 

provided in this article. W ithin ninety days after receipt o f the plan, the governor shall 

issue a proclam ation o f  [REAPPORTIONM ENT AND] redistricting. An 

accom panying statem ent shall explain any change from the plan o f the board. The 

fin a l p la n  sh a ll s e t o u t b o u n d a rie s  o f  house a n d  se n a te  d is tr ic ts  a n d  

[REA PPO RTIO N M EN T AND REDISTRICTING] shall be effective for the election 

o f members o f the legislature until six ty  d av s  after the a d o p tio n  a n d  fin a l 

ad ju d ic a tio n  o f th e  su cceed in g  red istric tin g  p lan  a n d  p ro c la m a tio n  o f  re d is tr ic tin g  

[OFFICIAL R EPO R TIN G  OF THE NEXT DECENNIAL CENSUS].

* Sec. 8. Article VI, sec. 11, Constitution of the State o f Alaska, is am ended to read:

S ec tio n  11. E n fo rc e m e n t. Any qualified voter may apply to the superior 

court to compel the governor, by mandamus or otherwise, to perform  th e  [HIS 

REA PPO RTIO N M EN T] duties assigned  to th e  g o v e rn o r  u n d e r  th is  a r t ic le  or to 

correct any error in redistricting [OR RE APPORTIONMENT]. Application to compel 

the governor to perform  th e  [HIS REAPPORTIONM ENT] duties ass ig n e d  to  th e  

g o v ern o r u n d e r  th is  a r t ic le  must be filed within thirty days of the expiration of either 

o f the two ninety-day periods specified in this article. Application to compel 

correction o f any erro r in redistricting [OR REAPPORTIONM ENT] m ust be filed 

within thirty days follow ing the proclamation. Original jurisdiction in these m atters

WORK D RA FT WORK DRAFT 0-LS0939VP

-3- CSHJR 36(F IN )



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18 

19

21

22

23

24

25

26

27

28

29

30

is [HEREBY] vested in the superior court. On appeal fro m  th e  s u p e r io r  c o u r t , the 

cause shall be review ed by the suprem e court on  [UPON] the law and the facts. 

N o tw ith s ta n d in g  S ec tio n  15 o f  A rtic le  IV , a ll d isp o s itio n s  hv  th e  s u p e r io r  c o u r t  

a n d  th e  s u p re m e  c o u r t  u n d e r  th is  sec tion  sh a ll be  e x p e d ite d  a n d  sh a ll h av e  

p r io r i ty  o v e r a ll o th e r  m a tte rs  p en d in g  b e fo re  th e  respectiv e  c o u r t . U p o n  a  final

WORK D R A F T  WORK D RA FT 0-LS0939VP

ju d ic ia l d ec is io n  th a t  a  p lan  is in va lid , th e  m a tte r  sh a ll b e  r e tu rn e d  to  th e  h o a rd  

fo r  c o r re c tio n  a n d  d ev e lo p m en t o f  a  n ew  p la n  u n d e r  th is  a r t ic le  a n d  su b se q u e n t 

a c tio n  b v  th e  g o v e rn o r  u n d e r  se c tio n  10 o f th is  a r t ic le .

* S ec. 9 . A rticle X I, sec. 3, Constitution o f the State o f Alaska, is am ended to read:

S ec tio n  3. P e tition . After certification o f the application, a petition containing 

a  sum m ary o f the subject m atter shall be prepared by the lieutenant governor for 

circulation by the sponsors. If signed by qualified voters, equal in num ber to ten per 

cent o f those who voted in the preceding general election and resident in at least two- 

thirds o f  the h o u se  [ELECTION] districts of the State, it may be filed with the 

lieutenant governor.

* Sec. 10. A rticle XV, Constitution o f they&tate o f Alaska, is am ended by adding a new 

section to read:

S ec tio n  29. E ffective Djirfe a n d  A p p licab ility  o f  A m e n d m e n t  P ro v id in g  fo r  

R e d is tr ic tin g  ctf’ th e  L eg is la tu re , (a) The 1998 amendments relating to redistricting 

o f the legislatureVart. VLtmd art. XIV) and relating to redistricting o f the legislature 

(art. VI, sec. 3), take effect January 1, 2001. PlbooJ]

(b) Notwithstanding Section 10 of Article \ I ,  the proclamation o f redistricting 

in effect on D ecem ber Yl, 2000, is effective for election o f members o f the legislature 

until sixty  days after adoption and final adjudication of the succeeding redistricting 

plan and Proclam ation o f redistricting under Article VI.

* Sec. 11. A rticle VI, secs. 5 and 7, and Article XIV, Constitution o f the State o f Alaska, 

are repealed.

* Sec. 12. T he am endm ents proposed by this resolution shall be placed before the voters 

of the state at the next general election in conformity with art. XDI, sec. 1, Constitution of the 

State o f A laska, and the election laws o f the state.
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FISCAL NOTE

R evis ion  Date (Note if correction) ______________
T itle  Const. Amend: Reapportionment Board
and Redistricting_____________________________________

STATE OF ALASKA
1998 LEGISLATIVE SESSION

N o :  I

J i l l  V e r s i o n :  C S H J R  3 6  ( J U D )

" ( H )  P u b l i s h  D a t e :  1 / 2 3 / 9 8

Dept. Affected
' b r u

Office of the Governor
Elective Operations

C om ponent Elections

S ponsor

R equester

Representative Green

House Judiciary Cor mittee 

E xpenditures/R evenues

C om ponent Serial No. 

(T h o u s a n d s  o f D ollars)

#21

O PE R ATIN G  EXPENDITURES FY 99 FY 00 FY 01 FY02 FY 03 FY 04

Personal Services 
T rave l 
C ontractua l 
S upplies 
Equipm ent 
Land & Structures 
G rants & C laims 
M isce llaneous

3.0

T O TA L OPERATING 3.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  EXPENDITURES I

C H A N G E  IN REVENUES ( )

FU N D  SO U RC E (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 3.0
1005 G F/Program  Receipts
1037 G F/M ental Health
O ther (Specify Type)

TO TAL 3.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f  any c u rre n t yea r (FY98) co 

PO SITIO N S

st:

Fu ll-tim e
Part-tim e
Tem porary

A N A L Y S I S :  (Attaci: a separate page if necessary)
This figure includes the cost of providing information about this issue :n the Official Election Pamphlet, as 
required by AS 15.58, and the programming costs for counting votes cast on the measure. However, only 
four m easures  can be printed on a single ballot card. If this measure requires printing an additional ballot 
card, the costs will increase by 556.0.

D anaLaTour , 3 ' / ’f c MPrepared by 
D ivision

A pproved  by C. Lt. Governor Fran U lm e r ^

Division of Elections

A gency  ^ - ^ D ff ic e  o f the Lieutenant Governor

Phone_ 
Date

Date

4 6 5 - 5 3 4 7
1 / 2 0 / 9 8

1/20/98

P R E P A R E R  TO P R O V I D E  A L L  D I S T R I B U T I O N  C O P I E S  T O  G O V E R N O R ' S  L E G I S L A T I V E  O F F I C E  
F or further dis tribution information, call the  G o v e r n o r ' s  Legis la t ive  Office
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A M E N D M E N T

OFFERED IN THE HOUSE

TO: CSHJR 36(FIN), Draft Version "P"

1 Page 4, line 18:

2 D elete "an d  A pplicab ility"

3 Page 4, line 19:

4 Delete "(a)"

5 Page 4, lines 20 - 21:

6 Delete all material.

7 Insert "of the legislature (art. VI and an. XIV), and relating to filing of initiative

8 petition:; (art. XI. sec. 3), take effect Jan u ary  I, 2000."

9 Page 4, lines 22 - 25:

10 Delete all marerial.

11 Page 4, line 27, following "repealed":

12 Insert "January 1, 2000"
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Page 3, L ine 19

A fter ’’legislature until"

Delete “sixty d ays”

Page 3, Lines 1 9 - 2 0  

After ’’after the”

Delete “adop tion  an d  final a d ju d ica tio n  of the succeeding red is tr ic tin g  p lan  
a n d  p ro c lam a tio n  of red is tric tin g  T”

# 3 .

Page 3, Line 21

After “CENSUS” 

Delete “]”
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A uthor: t im .s to re y @ n c s l .o rg  (Tim S to re y ) a t  CC2MHS1
D a t e :  3 / 4 / 9 8  3 : 5 9  PM
P r io r i t y :  Normal
TO: Mike T ib b ie s  a t  LAA_HTHR
S u b je c t:  R e d i s t r i c t i n g  Language
Mike,

"C o n tig u ity

The c o n t ig u i ty  r e q u ir e m e n t- th a t  no p a r t  o f one d i s t r i c t  be c o m p le te ly  
s e p a ra te d  from  any o th e r  p a r t  o f  th e  same d i s t r i c t - h a s  been  u n iv e r s a l ly  
a c c e p te d  and p o se s  no en fo rcem en t problem  o r  s e r io u s  c h a l le n g e  to  
d i s t r i c t i n g  f l e x i b i l i t y  p u r s u i t  o f  o th e r  f a i r  r e p r e s e n ta t io n  v a lu e s .

Com pactness

The re q u ire m e n t o f  com pactness s p e c i f i e s  t h a t  th e  b o u n d a r ie s  o f  each  
d i s t r i c t  s h a l l  be as  s h o r t  a s  p r a c t i c a b l e .  A lthough  th e r e  i s  no f e d e r a l
c o n s t i t u t i o n a l  re q u ire m e n t o f  co m p actn ess, such  a  re q u ire m e n t may p r e s e n t  a
c e r t a in  r e s t r a i n t  on g e rry m an d erin g  and may seem in no cu ou s on i t s  f a c e .
R ig id  a d h e ren c e  to  a co m p actn ess, how ever, p h ra se d , s h o u ld  be a v o id e d . A
d i s t r i c t  p a t t e r n  o f  sy m m etrica l s q u a re s , a lth o u g h  c o n c e iv a b le , w e ll  can 
o p e ra te  to  subm erge a s i g n i f i c a n t  e lem en t o f  th e  e l e c t o r a t e .  As a p r a c t i c a l  
m a tte r ,  a b s o lu te  com pactness  ( d i s t r i c t s  form ing  p e r f e c t  c i r c l e s  t h a t  a r e  
even s h o r t e r  l i n e s  th an  sq u a re s )  i s  an im p o s s ib i l i ty .  F u rth e rm o re , a b en ig n  
gerrym ander, in  th e  se n se  o f  some asy m m etrica l d i s t r i c t s ,  may w e ll  be 
r e q u ire d  to  a s s u r e  r e p r e s e n ta t io n  o f  subm erged e lem en ts  w i th in  a l a r g e r  
a r e a .  Shape re q u ire m e n ts  focu s on form r a th e r  th a n  th e  s u b s ta n c e  o f 
e f f e c t i v e  p o l i t i c a l  r e p r e s e n ta t io n . "

I  hope t h i s  i s  o f  some a s s i s t a n c e .

B est R egards,
Tim S to re y  
NCSL s t a f f

/ £ }
M M

\ u i l l N U  C n s F I K L N C E  o r  S  T X Tl  I .  F G I S L A  T'  H I '

T IM  STOREY
SENIOR POLICY SPECIALIST

LEGISLATIVE MAVACTMENT

|SMl RROADIA\Y Sl’ITE 700 DENVER COLORADO S02(U 
«o».«jo-::on r x \  hn.xm .wot nnwore><?ncvlor,.

mailto:tim.storey@ncsl.org
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CS FO R  HOU SE JO IN T  R ESO LU TIO N  NO. 36(FIN)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TW ENTIETH LEGISLATURE - SECOND SESSION

B Y  T H E  H O U S E  F IN A N C E  C O M M I T T E E

O f f e r e d :
R e f e r r e d :

S p o i i s o r ( s ) :  R E P R E S E N T A T I V E S  G R E E N ,  M a r t i n ,  M u l d e r

A R ESO LU TIO N

Proposing  am endm ents to the C onstitu tion  of the S tate  of A laska re la ting  to 

red is tr ic tin g  o f the leg islature, and repealing  as obsolete language in the article  

se tting  o u t the ap po rtion m en t schedule used to elect the m em bers of the first 

s ta te  legislature.

BE IT  R ESO LV E D  BY T H E  LEG ISLA TU R E O F T H E  STA TE O F ALASKA:

* Section  1. Article V, sec. 1, Constitution of the State of Alaska, is amended to read:

Section  1. Q ualified  V oters. Every citizen of the United States who is at 

least eighteen years of age, who meets registration residency requirements which may 

be prescribed by law, and who is qualified to vote under this article, may vote in any 

state or local election. A voter shall have been, immediately preceding the election, a 

thirty day resident of the house [ELECTION] district in which he seeks to vote, except 

that for purposes of voting for President and Vice President of the United States other 

residency requirements may be prescribed by law. Additional voting qualifications may 

be prescribed by law for bond issue elections of political subdivisions.

* Sec. 2. Article V, sec. 4, Constitution o f the State of Alaska, is amended to read:

S ection  4. Voting Precincts; R egistra tion . The legislature may provide a

-1- CSHJR 36(FIN)
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system of perm anent registration of voters, and may establish voting precincts within 

house [ELECTION] districts.

* Sec. 3. Article VI, sec. 1, Constitution of the State of Alaska, is am ended to read:

Section  1. H ouse [E L E C T IO N ] D istricts. M embers of the house of 

representatives shall be elected by the qualified voters of the respective house 

[ELECTION] districts. T he boundaries of the house districts shall be set u n d e r  this 

a rtic le  a f te r  each  decenn ial census o f the  U nited S ta tes  [UNTIL 

RE A PPORTIO NM ENT, ELECTION DISTRICTS AND TH E N UM BER OF 

REPRESENTATIV ES TO BE ELECTED FROM EACH DISTRICT SHALL BE 

AS SET FORTH IN SECTION 1 OF ARTICLE XIV].

* Sec. 4. Article VI, sec. 2, Constitution of the State of Alaska, is am ended to read:

Section  2. S enate  D istricts. M embers of the senate shall be elected by the 

qualified voters o f the respective senate districts. T he b o u n d aries  o f the senate  

d is tr ic ts  sha ll be set u n d e r  this a rtic le  a f te r  each decennial census o f the  U nited 

S ta tes  [SENATE DISTRICTS SHALL BE AS SET FORTH IN SECTION 2 OF 

ARTICLE XIV, SU BJECT TO CHANGES AUTHORIZED IN THIS ARTICLE].

* Sec. 5. Article VI, sec. 3, Constitution of the State of Alaska, is am ended to read:

Section  3. R ed istric tin g  [R E A P PO R T IO N M E N T ] o f H ouse an d  S en ate . 

The governor shall red is tr ic t [REAPPORTION] the house of representatives an d  the 

sen a te  im m ediately following the official reporting of each decennial census o f the 

United States. R ed is tric tin g  [REAPPORTIONM ENT] shall be based upon 

[CIVILIAN] population within each house an d  senate  [ELECTION] district as 

reported by the census.

* Sec. 6. Article VT, sec. 4, Constitution of the State of Alaska, is am ended to read:

Section  4. S ing le-M em ber D istricts [M E TH O D ]. T he g o v ern o r shall 

estab lish  fo rty  s ing le-m em ber house d istric ts , and  shall establish  tw en ty  senate  

d istric ts  com posed o f two contiguous house d istric ts , w ith  each senate  d is tr ic t to 

e lect one sen a to r. [REAPPORTIONM ENT SHALL BE BY THE M ETHOD OF 

EQUAL PROPORTIONS, EXCEPT THAT EACH ELECTION DISTRICT HAVING 

THE M AJOR FRACTION OF THE QUOTIENT OBTAINED BY DIVIDING TOTAL 

CIVILIAN POPULATION BY FORTY SHALL HAVE ONE REPRESENTATIVE.]

WORK D R A FT WORK D R A FT 0-LS0939VH
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* Sec. 7. Article VI, sec. 6, Constitution of the State o f Alaska, is am ended to read:

Section  6. D istric t B oundaries [R E D IS T R IC T IN G ]. As n early  as 

practicab le , each house d istric t [THE GOVERNOR M AY FURTHER REDISTRICT 

BY CHANGING THE SIZE AND AREA OF ELECTION DISTRICTS, SUBJECT TO 

THE LIMITATIONS OF THIS ARTICLE. EACH NEW DISTRICT SO CREATED] 

shall be formed of contiguous and compact territory containing [AS NEARLY 

AS PRACTICABLE] a relatively integrated socio-economic area. [EACH SHALL 

CONTAIN A POPULATION AT LEAST EQUAL TO THE QUOTIENT OBTAINED 

BY DIVIDING THE TOTAL CIVILIAN POPULATION BY FORTY.] Consideration 

may be given to local government boundaries. Drainage and other geographic features 

shall be used in describing boundaries wherever possible.

* Sec. 8. Article VI, sec. 8, Constitution of the State of Alaska, is am ended to read:

Section 8. R ed istric ting  [R E A PPO R T IO N M E N T ] B oard . The governor 

shall appoint a [REAPPORTIONM ENT] board to act in an advisory capacity to the 

g o v ern o r [HIM]. It shall consist o f five members, none of whom may be public 

employees or officials. At least one h oard  member [EACH] shall be appointed from 

each  judicial d is tr ic t established  bv law u n d e r  Section 1 o f A rtic le  IV  [THE 

SOUTHEASTERN, SOUTHCENTRAL, CENTRAL, AND NORTHW ESTERN 

SENATE DISTRICTS]. Appointments shall be made without regard to political 

affiliation. Board members shall be compensated.

* Sec. 9. Article VI, sec. 10, Constitution of the State of Alaska, is am ended to read:

Section 10. R edistricting [R EA PPO R TIO N M EN T] Plan and  Proclam ation . 

Within ninety days following the official reporting of each decennial census, the board 

shall submit to the governor a plan for [REAPPORTIONMENT AND] redistricting as 

provided in this article. Within ninety days after receipt of the plan, the governor shall 

issue a proclamation of [REAPPORTIONM ENT AND] redistricting. An 

accom panying statement shall explain any change from the plan of the board. The 

[REAPPORTIONM ENT AND] redistricting shall be effective for the election of 

m embers of the legislature until after the official reporting o f the next decennial 

census.

* Sec. 10. Article VI, sec. 11, Constitution of the State of Alaska, is am ended to read:

WORK D R A FT WORK DRAFT 0-LS0939VH
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Section 11. E n fo rcem en t. Any qualified voter may apply to the superior 

court to compel the governor, by mandamus or otherwise, to perform  the  [HIS 

REAPPORTIONM ENT] duties assigned to the governor u n d e r  th is  a r tic le  or to 

correct any error in redistricting [OR REAPPORTIONMENT], Application to compel 

the governor to perform  the [HIS REAPPORTIONMENT] duties assigned  to the 

governor u n d e r th is a rtic le  must be filed within thirty days of the expiration o f either 

of the two ninety-day periods specified in this article. Application to compel 

correction of any error in redistricting [OR REAPPORTIONM ENT] m ust be filed 

withir thirty days following the proclamation. Original jurisdiction in these matters 

is hereby vested in the superior court. On appeal, the cause shall be review ed by the 

supreme court upon the law and the facts.

* Sec. 11. Article XI, sec. 3, Constitution of the State of Alaska, is am ended to read:

Section 3. Petition. After certification of the application, a petition containing 

a summary of the subject matter shall be prepared by the lieutenant governor for 

circulation by the sponsors. If signed by qualified voters, equal in num ber to ten per 

cent of those who voted in the preceding general election and resident in at least two- 

thirds of the house [ELECTION] districts of the State, it may be filed with the 

lieutenant governor.

* Sec. 12. Article VI, secs. 5 and 7, and Article XTV, Constitution of the State of Alaska, 

are repealed.

* Sec. 13. The am endm ents proposed by this resolution shall be placed before the voters 

of the state at the next general election in conformity with art. XIII, sec. 1, Constitution o f the 

State of Alaska, and the election laws of the state.

WORK DRAFT WORK DRAFT 0-LS0939\H
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CS F O R  H O U S E  JO IN T  R E SO L U T IO N  N O . 36(JU D )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TW ENTIETH LEGISLATURE - SECOND SESSION

B Y  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E

O fT e re d :
Referred:

S p o n s o r( s ) :  R E P R E S E N T A T I V E S  G R E E N ,  M a r t i n ,  M u l d e r

A R E SO L U T IO N

P ro p o sin g  am en d m en ts  to  th e  C o n stitu tio n  o f the S ta te  o f  A la sk a  re la tin g  to 

red is tr ic tin g  o f th e  leg is la tu re , an d  rep ea ling  as obsolete lan g u ag e  in  th e  a rtic le  

se ttin g  ou t th e  a p p o r tio n m e n t schedu le  used to elect the m e m b e rs  o f  th e  f irs t 

s ta te  leg islatu re.

B E  IT  R E SO L V E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section  1. Article VI, sec. 1, Constitution of the State o f Alaska, is am ended to read:
•H'O'a-Yl-

Section  1. E lec tio n  D istric ts . Members of the house of representatives shall 

be elected by the qualified voters of the respective election districts. T h e  b o u n d a rie s  

o f the-ejection  d is tr ic ts  sh a ll be se t u n d e r  th is  a rtic le  a fte r  each  d e c e n n ia l census 

o f  the U nited  S ta tes  [UNTIL REAPPORTIONMENT, ELECTION DISTRICTS AND 

THE NUM BER OF REPRESENTATIVES TO BE ELECTED FR O M  EACH 

DISTRICT SHALL BE AS SET FORTH IN SECTION 1 OF ARTICLE XTV], 

* Sec. 2. Article VI, sec. 2, Constitution of the State of Alaska, is am ended to read:

Section  2. S e n a te  D is tr ic ts . Members o f the senate shall be elected by the 

qualified voters of the respective senate districts. T h e b o u n d a r ie s  o f th e  se n a te  

d is tric ts  shall be se t u n d e r  th is  a r t ic le  a f te r  each  d ecenn ial ce n su s  o f  th e  U n ited

i +
1

- t
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S tates [SENATE DISTRICTS SHALL BE AS SET FORTH IN SECTION 2 OF 

ARTICLE XIV. SU BJECT TO CHANGES AUTHORIZED IN THIS ARTICLE].

* Sec. 3. Article VI, sec. 3, Constitution of the State of Alaska, is amended to read:

S ec tio n  3. R e d is tr ic tin g  [R E A P P O R T IO N M E N T ] of H ouse a n d  S en a te . 

The governor shall re d is tr ic t  [REAPPORTION] the house of representatives and  the 

sen a te  immediately following the official reporting of each decennial census of the 

United States. R e d is tr ic tin g  [REAPPORTIONMENT] shall be based upon 

[CIVILIAN] population within each election an d  sen a te  district as reported by the 

census.

* Sec. 4. Article VI, sec. 4, Constitution of the State of Alaska, is amended to read:

S ec tio n  4. S in g le -m em b er d is tric ts  [M E T H O D ]. T h e  g o v e rn o r  shall 

es tab lish  fo rty  s in g le -m e m b er eleerien d is tric ts , an d  shall es tab lish  tw en ty  sena te

0-LS0939VF
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d is tr ic ts  co m po sed  o f  tw o  con tiguous eject ion  d is tr ic ts , w ith  each  se n a te  d is tr ic t 

to  elect o n e  se n a to r . [REAPPORTIONMENT SHALL BE BY THE METHOD OF 

EQUAL PROPORTIONS, EXCEPT THAT EACH ELECTION DISTRICT HAVING 

THE M AJOR FRACTION OF THE QUOTIENT OBTAINED BY DIVIDING TOTAL 

CIVILIAN POPULATION BY FORTY SHALL HAVE ONE REPRESENTATIVE.]

* Sec. 5. Article VI, sec. 6, Constitution of the State of Alaska, is amended to read:

S ec tio n  6. D is tr ic t B o u n d arie s  [R E D IS T R IC T IN G ]. E lec tion  d is tric ts  

[THE GOVERNOR M AY FURTHER REDISTRICT BY CHANGING THE SIZE :

AND AREA OF ELECTION DISTRICTS, SUBJECT TO THE LIMITATIONS O F !

THIS ARTICLE. EACH NEW DISTRICT SO CREATED] shall be formed of
i

contiguous and com pact territory containing as nearly as practicable a relatively 

integrated socio-econom ic area. [EACH SHALL CONTAIN A POPULATION AT ! 

LEAST EQUAL TO THE QUOTIENT OBTAINED BY DIVIDING THE TOTAL j 

CIVILIAN POPULATION BY FORTY.] Consideration may be given to local 

government boundaries. Drainage and other geographic features shall be used in 

describing boundaries wherever possible.

* Sec. 6. Article VI, sec. 8, Constitution of the State of Alaska, is amended to read:

S ection  8. R e d is tr ic tin g  [R E A P P O R T IO N M E N T ] B o ard . The governor ,
l

shall appoint a [REAPPORTIONMENT] board to act in an advisory capacity to the

CSHJR 36(JUD) -2-
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g o v e rn o r [HIM]. It shall consist of five members, none of whom may be public 

employees or officials. At least one h o a rd  member [EACH] shall be appointed from 

each  ju d ic ia l d is tr ic t  e s tab lish e d  by law u n d e r  Section  1 o f  A rtic le  IV [THE 

SOUTHEASTERN. SOUTHCENTRAL. CENTRAL. AND NORTHW ESTERN 

SENATE DISTRICTS]. Appointments shall be made without regard to political 

affiliation. Board members shall be compensated.

* S ec . 7. Article VI, sec. 10, Constitution of the State of Alaska, is am ended to read: i

Section  10. R ed istric tin g  [R E A PPO R T IO N M E N T ] P lan  a n d  P ro c lam atio n .
i

Within ninety days following the official reporting of each decennial census, the board 

shall submit to the governor a plan for [REAPPORTIONMENT AND] redistricting as 

provided in this article. Within ninety days after receipt of the plan, the governor shall 

issue a proclamation of [REAPPORTIONMENT AND] redistricting. An 

accompanying statem ent shall explain any change from the plan of the board. The 

[REAPPORTIONM ENT AND] redistricting shall be effective for the election of 

members of the legislature until after the official reporting o f the next decennial 

census.

* Sec. 8. Article VI, sec. 11, Constitution of the State of Alaska is am ended to read:

S ection  11. E n fo rc e m e n t. Any qualified voter may apply to the superior 

court to compel the governor, by mandamus or otherwise, to perform  th e  [HIS
l

REAPPORTIONM ENT] duties a ssigned to th e  g o v ern o r u n d e r  th is  a r tic le  or to ■

correct any error in redistricting [OR REAPPORTIONMENT]. Application to compel j
I

the governor to perform  th e  [HIS REAPPORTIONMENT] duties ass ig n ed  to  the 

g ov ern o r u n d e r  th is  a rtic le  must be filed within thirty days of the expiration of either 

o f the two ninety-day periods specified in this article. Application to compel 1 

correction o f any error in redistricting [OR REAPPORTIONMENT] must be filed 

within thirty days following the proclamation. Original jurisdiction in these matters 

is hereby vested in the superior court. On appeal, the cause shall be reviewed by the 

supreme court upon the law and the facts.

* Sec. 9. Article VI, secs. 5 and 7, and Article XTV, Constitution of the State of Alaska, .

0-LS0939\F

30 j are repealed.

31 * Sec. 10. The amendments proposed by this resolution shall be placed before the voters

-3- CSHJR 36(JUD)



; of the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the 

State o f Alaska, and the election laws of the state.

I 0-LS0939VF
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Conceptual am endm ent for new section 5 ------

W ording would be changed to the following:

Section 6 D is tric t B o u n d arie s . As nearly as practicable, H o u s e ^ f  district# shall be 
form ed o f contiguous and compact territory containing a relatively integrated socio­
econom ic area. Consideration may be given to local governm ent boundaries. Drainage 
and other geographic features shall be used in describing boundaries wherever possible.
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O FFERED IN THE HOUSE

TO : CS FOR HJR 36 (JUD)

Page 2, line 13:

Delete “co n tig u o u s” ad\qo-tnr

BY REP. DAVIES
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OFFERED IN TH E HOUSE BY REP. DAVIES

TO: CS FOR HJR 36 (JUD)

Page 3, line 2:

Delete “employees or”



A M E N D M E N T

OFFERED IN THE HOUSE BY REP. DAVIES

TO: CS FOR HJR 36 (JUD)

Page 3, lines l and 2:

Delete “public employees or”

Insert “state employees or public officials”
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A M E N D M E N T  4j L7

OFFERED IN THE HOUSE BY REP. DAVIES

TO: CS FOR HJR 36 (JUD)

Page 2, beginning line 8: 

Insert “civilian”
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A M E N D M E N T

OFFERED IN THE HOUSE BY REP. DAVIES

TO: CS FOR HJR 36 (JUD)

Page 2, line l, following “States”:

Insert: “and shall comprise two election districts”

Page 2, line 4:

Delete “House and Senate” 

Insert “election districts”

Page 2, lines 5 and 6:

Delete “house of representatives and the senate” 

Insert “election districts”

Delete “and senate”

Page 2, line 8:



was reaffirm ed by Burns v. Richardson, which encapsulated Forlson with

[w]here the requirements of Reynolds v. Sims are met, apportionment schemes including 
multimember districts will constitute an invidious discrimination only if it can be shown that 
"designedly or otherwise, a mulfimemter constituency apportionment scheme, under the 
circumstances o f a particular case, would operate to minimize or cancel out the voting strength 
o f racial or political elements of the voting population.’315

A i  M U L T I M E M B E R  D I S T R I C T S  D R A W N  B Y  C O U R T S

In the 1970s, the Supreme Court f irst started to whittle away at the use of multimembcr districts

by discouraging their use in court-drawn plans. In Connor v. Johnson, the Court said: ’We agree
- " -  -w

that when district courts are forced to fashion apportionment- plans, single-member districts are 

p referable to large multimember districts as a general matter."31* And in Chapman v. Meier, it said: 
"The standards fo r evaluating the use of multimember districts thus clearly differ depending on 

whether a federal court or a state legislature has initiated the use. . .  . Absent particularly pressing 
features calling for muliimember districts, a United States district court should refrain from 
imposing them upon a State."317

fii APPLICATION QF THE EQUAL PROTECTION CLAUSE
In 1973, the Court in While v. Regcsler upheld a lower court finding that certain multimember

legislative districts were in violation of the Equal Protection Clause.
Plainly, under our cases, multi-member districts are n̂ .2 per se unconstitutional, nor are 
they necessarily unconstitutional when used in combination with single-member districts 
in other parts o f the Srate. [cites omitted) But we have entertained claims that multi- 
member districts are being used invidiously to cancel out or minimize the voting strength 
o f racial groups, [cites omitted] To sustain such claims, it is not enough that the racial 
group allegedly discriminated against has not had legislative seats in proportion to its 
voting potential. The plaintiffs’ burden is to produce evidence to suppoit findings that 
the political processes leading to nomination and election were not equally open to 
participation by the group in question - that its members had less opportunity than did 
other residents in the district to participate in the political processes and to elect 
legislators o f their choice, [cites omitted]31®

The Supreme Court so held as to the black community in one Texas county and the Mexican-
American community in another.

315384 U.S. 73, 88 (1966).

31<402 U.S. 690, 692 (1971). 

3,7420 U.S. 1, 18-19 (1975).

31,4J2 U.S. 755, 765-766 (1973)
74
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1. Contiguity.

Contiguous territory is territory which is bordering or touching. As one commentator has 
noted, "[a] district may be defined as contiguous if every part of the district is reachable from 
every other part without crossing the district boundary (i.e., the district is not divided into two or 
more discrete pieces)." Grofman, Criteria for Districting: A Social Science Perspective, 33 
UCLA L. Rev. 77, 84 (1985). Absolute contiguity of land masses is impossible in Alaska, 
considering her numerous archipelagos. Accordingly,fa  contiguous district may contain some 
amount of open sea. However, the potential to include open sea in an election district is not 
without limits j  If it were, then any part of coastal Alaska could be considered contiguous with 
any other part of the Pacific Rim. To avoid this result, the constitution provides the additional 
requirements of compactness and socio-economic integration.

2. Compactness.

" 'Compact' in e sense used here means having a small perimeter in relation to the area 
encompassed." Carpenter, 667 P.2d at 1218 (Matthews, J., concurring). Compact districting 
should not yield "bizarre designs." Davenport v. Apportionment Comm'n of New Jersey, 124 
N.J. Super. 30, 304 A.2d 736, 743 (N.J. Super. Ct. App. Div. 1973), quoted in Carpenter, 667 
P.2d at 1218-19 (Matthews, J., concurring). We will look to the relative compactness of proposed 
and possible districts in determining whether a district is sufficiently compact. C arpenter, 667 
P.2d at 1218 (Matthews, J., concurring).

The compactness inquiry thus looks to the shape of a district. Odd-shaped districts may well 
be the natural result of Alaska's irregular geometry. However, "corridors" of land that extend to 
include a populated area, but not the less-populated land around it, may run afoul of the 
compactness requirement. Likewise, appendages attached to otherwise compact areas may 
violate the requirement of compact districting.

3. Socio-economic Integration.

In addition to preventing gerrymandering, the requirement that districts be composed of 
relatively integrated socio-economic areas helps to ensure that a voter is not denied his or her 
right to an equally powerful vote.

We should not lose sight of the fundamental principle involved in reapportionment — 
truly representative government where the interests of the people are reflected in their 
elected legislators. L herent in the concept of geographical legislative districts is a 
recognition that areas of a state differ economically, socially and culturally and that a 
truly representative government exists only when those areas of the state which share 
significant common interests are able to elect legislators representing those interests. 
Thus, the goal of reapportionment should not only be to achieve numerical equality but 
also to assure representation of those areas of the state having common interests.

(c ) 1994-1997 by Michie, a division o f Reed Elsevier Inc., and Reed Elsevier Properties Inc. A ll Rights Reserved.



Change in Multimember Legislative Districts from 1980s to 1990s

state

State Senates S State Houses
Total Number of 

Districts 
1980s 1990s

Number of 
Multimember Districts 

1980s 1990s

Largest Number of 
Seats in a  Districl 
1980s 1990s

Total Number of 
Districts 

1980s 1990s

Number of 
Multimember Districts 

1980s 1990s

Largest Number of 
Seats in a Districl 
1980s 1990s

Alaska 14 20 6 0 2 1 27 40 13 0 2 1
Arizona 30 30 30 30 2 2
Arkansas 84 97 10 2 3 3
Georgia 156 180 15 0 5 1
Idaho 33 35 6 0 3 1 33 35 33 35 6 2
Indiana 77 100 10 0 3 1
Maryland 59 62 45 44 3 3
Nevada 14 16 7 5 2 2
New Hampshire 175 132 103 74 10 36
New Jersey 40 40 40 40 2 2
North Carolina 35 42 13 8 3 2 72 98 30 17 4 3
North Dakota 53 49 2 0 2 1 53 49 53 49 2 2
South Dakota 35 35 35 35 2 2
Vermont 13 13 10 10 6 6 108 42 2
Washington 49 49 49 49 2 2
West Virginia 17 17 17 17 2 2 40 56 26 23 12 7
Wyoming 18 30 5 0 4 1 23 60 15 r  o .. 9 J 1

Source: National Conference of S tate Legislatures
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Before: Rabinowitz, Chief Justice,
Burke, Matthews, Compton and Moore, Justices.

COMPTON, Justice.
MOORE, Chief Justice, concurring, in 

part, and dissenting, in part.
BURKE, Justice, concurring, in part, and 

dissenting, in part.

Monday, February 2, 1998 Hlckol et al v. Southeast Conference et al Page: 3
(12/29/92) sp-3911

At issue in this petition for review is the validity of the 

1991 Proclamation of Reapportionment and Redistricting Plan 

(plan) issued by Governor Walter J. Hickel.

I. FACTUAL AND PROCEDURAL BACKGROUND

Under the Alaska Constitution, the governor has the power 

and duty to reapportion the state legislature every ten 

years. Alaska Const, art. VI, 3; Wade v. Nolan, 414 P.2d 

689, 700 (Alaska 1966). In December 1990, Governor Hickel

appointed a five member advisory reapportionment board 

(Board), as is required by article VI, section 8 of the 

Alaska Constitution. The Board was required to prepare and 

submit to the Governor a plan for reapportionment and 

redistricting following the reporting of the decennial 

census.1

In January 1991, the Board held an organizational meeting, 

elected Allen Vezey as chair and appointed Tuckerman Babcock 

as director. In March it adopted the following policies to 

guide the development of redistricting plans:

* The population base is the 1990 
population reported by the United F -s 
Census Bureau for the State of Alaska.

* The redistricting plan will be 
composed of single-member districts.

* One person, one vote: equal
protection for all individuals will be 
realized by equal population among districts, 
with the least populated and most populated 
districts separated by a variance of »,.• more 
than two percent.

hllp://www.touchngo.com/sp/html/sp-
3911.htm
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* Federal Voting Rights Act: protect 
and enhance minority political voting 
strength by a non-retrogression policy and by 
considering individual linguistic and ethnic 
blocks.

* Alaska Constitution: compact, 
contiguous and relatively integrated socio­
economic areas for House districts.

* Consider preservation of political
subdivision boundaries.

* Consider public testimony, which 
will be incorporated into the record if 
received within 75 days after receipt of the 
United States Census PL94-171 data.

* Accept alternative plans submitted
up to 50 days after receipt of the United 
States Census PL94-171 data for input into
the state's computer system, if received in a 
form allowing direct input into the computer 
or on United States Geological Survey maps or 
United States Coast and Geodetic Survey maps.2

With the assistance of computer technology, which maue

possible more detailed analysis o^ potential redistricting

than was previously available, the Board and its staff began

forming a reapportionment plan based on the adopted

policies. The Board received the decennial census report

from the United States Bureau of the Census in March 1991.

The Board held a number of public hearings and reviewed

alternative redistricting plans submitted by various

interest groups. In June 1991, the Board delivered its

report and proposed plan to the Governor.

On September 5, 1991, Governor Hickel issued his

Proclamation of Reapportionment and Redistricting and

Accompanying Statement. The final plan3 included several

relatively minor changes to the Board's proposed district

boundaries. The proclamation directed the Attorney General

to submit the plan to the United States Department of

Justice for preclearance in accordance with section 5 of the

Voting Rights Act of 1965, 42 U.S.C, 1973c (1988).4
http://w ww .louchngo.com /sp /h tm l/sp-
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Seven lawsuits were filed in superior court challenging the 

Governor's plan.5 Two cases were dismissed with prejudice 

pursuant to stipulations. Five cases were consolidated for 

trial before Superior Court Judge Larry R. Weeks.6

After a sixteen day bench trial, Judge Weeks concluded that 

the Governor's plan was invalid because it violated the 

Alaska Constitution. Specifically, Judge Weeks concluded 

that the plan was not in compliance with article VI, section 

6 of the Alaska Constitution because two of the districts 

were not "compact" and eight of the districts did not 

comprise "as nearly as practicable a relatively socio­

economically integrated area." He determined that the Board 

"needlessly nullified laska constitutional requirements" in 

its attempt to reach its various policy goals, including the 

creation of districts with no more than two percent 

population deviation from the ideal district size. He also 

concluded that the Board failed to give due consideration to 

the possibility of excluding non-resident military personnel 

from the population base, and that this failure was 

arbitrary and unreasonable. Judge Weeks held that the Board 

violat.-’d the Open Meetings Act, AS 44.62.310, but ruled that 

voiding the plan on the basis of this violation was not in 

the public interest. He also concluded that the Board 

violated the Public Records Act, AS 09.25.110-140, and the 

Procurement Code, AS 36.30.

Pursuant to Alaska Appellate Rule 402(a), Governor Hickel

and the State of Alaska (State) petitioned this court for

review, contending that Judge Weeks had erred: 1) in finding

that the plan violated the equal protection clause of the

Alaska Constitution; 2) in his interpretation of article VI,

section 6 of the Alaska Constitution and in his
http://www .touchngo.com /sp/htm l/sp-
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determination that the plan violated this section; 3) in 

concluding that the Open Meetings Act, AS 44.62.310, and the 

Public Records Act, AS 09.25, applied to and were violated 

by the Governor's Advisory Reapportionment Board; and 4) in 

substituting his judgment for that of the Board with regard 

to matters within the Board's discretion.

We granted the State's petition to review the decision, and 

expedited the proceedings. Cn May 28, 1992, we concluded 

that the Governor's plan violated the Alaska Constitution.

See Appendix B. We affirmed the superior court's findings 

of fact and conclusions of law that House Districts 1, 2, 3,

6, 26, 28, 34 and 35 violate requirements of article VI,

section 6 of the Alaska Constitution. We also affirmed its 

holdings that the Open Meetings Act and che Public Records 

Act apply to the Board. However, we reversed its holding 

that the Board's decision not to exclude non-resident 

military from the population base was arbitrary and 

unreasonable.

In a separate Order of Remand, later corrected, v/e directed 

che superior court to remand the case to the Board for 

formulation of a final plan. However, because of time 

constraints, we also directed the court to formulate an 

interim plan so that 1992 state elections might proceed in 

conformity with the requirements of the United States 

Constitution, the Alaska Constitution and the federal Voting 

Rights Act. Further, we authorized the court to employ 

experts or masters to assist in the formulation of an 

interim plan. See Appendix C.

Thereafter the superior court appointed three masters.

After receiving instructions from the court7 and reviewing

alternative plans proposed by the parties, the masters
http ://www .touchngo.com /sp/htm l/sp -
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presented a recommended interim plan to the court on June

14. In Orders dated June 18 and 19,8 the superior court 

accepted the Masters' recommendation, with several 

modifications including a redrawing of the Fairbanks House 

Districts. The parties cross-petitioned this court for 

review of the court's orders. On June 25, after considering 

oral and written arguments, we granted the petition and 

affirmed the court's interim plan with modifications 

required by our determination that the court had erred in 

redrawing the Fairbanks House Districts.9

II. LEGISLATIVE REAPPORTIONMENT

Mow the goal of all apportionment plans 
is simple: the goal is adequate and true
representation by the people in their elected 
legislature, true, just, and fair 
representation. And in deciding and in 
weighing this plan, never lose sight of that 
goal, and keep it foremost in your mind; and 
the details that we will present are merely 
the details of achieving true representation, 
which, of course, is the very cornerstone of 
a democratic government.

3 Proceedings of the Constitutional Convention (PACC) 1835

(January 11, 1956).

Legislative reapportionment is subject to a variety of legal 

requirements. The Federal Constitution, the Federal Voting 

Rights Act, and the Alaska Constitution all contain commands 

which guide the formation of a reapportionment plan. It is 

the interaction of these diverse and often diverging 

guidelines which makes reapportionnv-nt a difficult process.

Because these guidelines sometimes lead in different 

directions, it is important to understand how they fit 

together.

A. ARTICLE VI, SECTION 6 OF 
THE ALASKA CONSTITUTION.

Monday, February 2, 1998 Hickel et al v. Southeast Conference et al Page- 7
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The mandate for redistricting the election districts of the 

Alaska House of Representatives is found in article VI, 

section 6 of the Alaska Constitution:

The governor may furth^’" redistrict 
by changing the size and area of electron 
districts, subject to the limitations of this 
article. Each new district so created shall 
be formed of contiguous and compact territory 
containing as nearly as practicable a 
relatively integrated socio-economic area.
Each area shall contain a population at least 
equal to the quotient obtained by dividing 
the total civilian population by forty.
Consideration may be given to local 
government boundaries. Drainage and other 
geographic features shall be used in 
describing boundaries wherever possible.

Contiguity, compactness and relative socio-economic 

integration are constitutional requirements. See Kenai 

Peninsula Borough v. State, 743 P.2d 1352, 1360-61 (Alaska 

1987) ("The state must consistently enforce the 

constitutional article VI, section 6 requirements of 

contiguity, compactness, and relative integration of socio­

economic areas ir. its redistricting."). A district lacking 

any one of these characteristics may not be constitutional 

under the Alaska Constitution.10

The requirements of contiguity, compactness and socio­

economic integration were incorporated by the framers of the 

reapportionment provisions to prevent gerrymandering. 3 

PACC 1846 (January 11, 1956) ("[The requirements] prohibitf] 

gerrymandering which would have to take place were 40 

districts arbitrarily set up by the governor. . . . [T]he

Committee feels that gerrymandering is definitely prevented 

by these restrictive limits."). Gerrymandering is the 

dividing of an area into political units ".in an unnatural 

way with the purpose of bestowing advantages on some and 

thus disadvantaging others."11 Carpenter v. Hammond, 667

P.2d 1204, 1220 (Alaska 1983) (Matthews, J., concurring).
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The constitutional requirements help to ensure that the 

election district boundaries fall along natural or logical 

lines rather than political or other lines.

1. Contiguity.

Contiguous territory is territory which is bordering or 

touching. As one commentator has noted, "[a] district may 

be defined as contiguous if every part of the district is 

reachable from every other part without crossing the 

district boundary (i.e., the district is not divided into 

two or more discrete pieces)." Grofman, Criteria for 

Districting: A Social Science Perspective. 33 UCLA L. Rev.

77, 84 (1985). Absolute contiguity of land masses is

impossible in Alaska, considering her numerous archipelagos.

Accordingly, a contiguous district may contain some amount 

of open sea. However, the potential to include open sea in 

an election district is not without limits. If it were, 

then any part of coastal Alaska could be considered 

contiguous with any other part of the Pacific Rim. To avoid 

this result, the constitution provides the additional 

requirements of compactness and socio-economic integration.

2. Compactness.

"'Compact' in the sense used here means having a small

perimeter in relation to the area encompassed." Carpenter,

667 P.2d at 1218 (Matthews, J., concurring). Compact

districting should not yield "bizarre designs." Davenport

v. Apportionment Comm'n of New Jersey, 304 A.2d 736, 743

(N.J. Super. C t . App. Div. 1973), quoted in Carpenter, 667

P.2d at 1218-19 (Matthews, J., concurring). We will look to

the relative compactness of proposed and possible districts

in determining whether a district is sufficiently compact.

Carpenter, 667 P.2d at 1218 (Matthews, J., concurring).
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The compactness inquiry thus looks to the shape of a 

district. Odd-shaped districts may well be the natural 

result of Alaska's irregular geometry. However, "corridors" 

of land that extend to include a populated area, but not the 

less-populated land around it, may run afoul of the 

compactness requirement. Likewise, appendages attached to 

otherwise compact areas may violate the requirement of 

compact districting.

3. Socio-economic Integration.

In addition to preventing gerrymandering, the requirement 

that districts be composed of relatively integrated socio­

economic areas helps to ensure that a voter is not denied 

his or her right to an equally powerful vote.

[Wje should not lose sight of the 
fundamental principle involved in 
reapportionment —  truly representative 
government where the interests of the people 
are reflected in their elected legislators.
Inherent in the concept of geographical 
legislative districts is a recognition that 
areas of a state differ economically, 
socially and culturally and that a truly 
representative government exists only when 
those areas of the scate which share 
significant common interests are able to 
elect legislators representing those 
interests. Thus, the goal of reapportionment 
should not only be to achieve numerical 
equality but also to assure representation of 
those areas of the state having common 
interests.

Groh, 526 P.2d at 890 (Erwin, J., dissenting).

We have looked before to the Minutes of the Constitutional 

Convention for guidance in defining "relatively integrated 

socio-economic area." Kenai Peninsula Borough, 743 P.2d at 

1360 n.ll; Carpenter, 667 P.2d at 1215; Groh, 526 P.2d at 

878. The delegates explained the "socio-economic principle" 

as follows:

[W]here people live together and work 
together and earn their living together,

http://www.touchngo.com /sp/h tm l/sp - 
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where people do that, they should be
logically grouped that way.

3 PACC 1836 (January 11, 1956). Accordingly, the delegates

define an integrated socio-economic unit as:

an economic unit inhabited by people. In 
other words, the stress is placed on the 
canton idea, a group of people living within 
a geographic unit, socio-economic, following 
if possible, similar economic pursuits.

3 PACC 1873 (January 12, 1956).

In order to satisfy this constitutional requirement, the 

Governor must provide "sufficient evidence of socio-economic 

integration of the communities linked by the redistricting, 

proof of actual interaction and interconnectedness rather 

than mere homogeneity." Kenai Peninsula Borough, 743 P.2d 

at 1363. In areas where a common region is divided into 

several districts, significant socio-economic integration 

between communities within a district outside the region and 

the region in general "demonstrates the requisite 

interconnectedness cud interaction," even though there may 

be little actual interaction betv/een the areas joined in a 

district. Id. (declining to draw a fine distinction between 

the interaction of North Kenai with Anchorage and North 

Kenai with South Anchorage). "The sufficiency of the 

contacts between the communities involved here can be 

determined by way of comparison with districts which we have 

previously upheld." Id. A district will be held invalid if 

"[t]he record is simply devoid of significant social and 

economic interaction" among the communities within an 

election district. Carpenter, 667 P.^a at 1215.

In our previous reapportionment decisions we have identified

several specific characteristics of socio-economic

integration. In Kenai Peninsula Borough, we found that

service by the state ferry system, daily local air taxi
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service, a common major economic activity, shared fishing 

areas, a common interest in the management of state lands, 

the predominately Native character of the populace, and

historical links evidenced socio-economic integration of 

Hoonah and Metlakatla with several other southeastern island 

communities.12 743 P.2d at 1361.

In the same case, we found it persuasive that North Kenai

and South Anchorage were geographically proximate, were 

linked by daily airline flights, shared recreational and 

commercial fishing areas, and were both strongly dependent 

on Anchorage for transportation, entertainment, news and

professional services. Id. at 1362-63.

In Groh, we stated that "patterns of housing, income levels 

and minority residences" in an urban area "may form a basis 

for districting, [although] they lack the necessary 

significance to justify" large population variances. 526 

P.2d at 879. We identified transportation ties, namely 

ferry and daily air service, geographical similarities and 

historical economic links as more significant factors. Id.

(holding that a district in southeast Alaska comprising the 

mainland communities of Juneau, Haines and Skagway was 

sufficiently integrated, considering that the rest of 

Southeast was island oriented).

The Alaska Constitution requires districts comprising

"relatively integrated" areas. Alaska Const, art. VI, 6.

Petitioners argue that the term "relatively" diminishes the

degree of socio-economic integration required within an

election district. We are urged to compare all proposed

districts with a hypothetical completely unintegrated area,

as if a district including both Quinhagak and Los Angeles

had been proposed. We decline to adopt petitioners'
h ttp ://w w w .louchngo.com /sp /h lm l/sp - 
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interpretation of this provision.

"Relatively" means that we compare proposed districts to 

other previously exiscing and proposed districts as well as 

principal alternative districts to determine if socio­

economic links are sufficient. "Relatively" does not mean 

"minimally," and it does not weaken the constitutional 

requirement of integration.

B . EQUAL PROTECTION.

"In the context of voting rights in redistricting and 

reapportionment litigation, there are two principles of 

equal protection, namely that of 'one person, one vote' 

the right to an equally weighted vote —  and of 'fair and 

effective representation' —  the right to group 

effectiveness or an equally powerful vote." Kenai Peninsula 

Borough, 743 P.2d at 1366. The former is quantitative, or 

purely numerical, in nature; the latter is qualitative. Id. 

at 1366-67.

The equal protection clause of the Alaska Constitution^ has 

been interpreted along lines which resemble but do not 

precisely parallel the interpretation given the federal 

clause.14 While the first part, "one person, one vote," has 

mirrored the federal requirement, see, e.g., Groh, 526 P.2d 

at 875, the second part, "fair and effective 

representation," has been interpreted more strictly than the 

analogous federal provision.

1. One Person, One Vote.

"[A] State [must] make an honest and good faith effort to

construct districts, in both houses of its legislature, as

nearly of equal population as is practicable." Reynolds v.

Sims, 377 U.S. 533, 577 (1964), quoted in Kenai Peninsula

Borough, 743 P.2d at 1358. "Whatever the means of
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accomplishment, the overriding objective must be substantial 

equality of population among the various districts, so that 

the vote of any citizen is approximately equal in weight to 

that of any other citizen in the state." Reynolds, 377 U.S. 

at 579.

We discussed the Supreme Court's equal population 

requirement of "substantial equality" in Kenai Peninsula 

Borough:

Under a "one person, one vote" 
theory, "minor deviations from mathematical 
equality among state legislative districts 
are insufficient to make out a prima facie 
case of invidious discrimination under the 
Fourteenth Amendment so as to require 
justification by the State." . . .  [A]s a 
general matter an apportionment plan 
containing a maximum population deviation 
under 10% falls within the category of minor 
deviations. The state must provide
justification for any greater deviation.

743 P.2d at 1366 (quoting Gaffney v. Cummings, 412 U.S. 735, 745 

(1973)) (citations omitted).15 Thus, we have recognized that 

the effectuation of the article VI, section 6 requirements 

will justify population deviations greater than 10 percent.

Id. at 1360. Accordingly, as a matter of federal 

constitutional law the Governor may in good faith declare 

election districts with a maximum population deviation 

greater than 10 percent, if such deviations are a result of 

the creation of contiguous, compact and relatively socio­

economically integrated areas.16

We have identified several other state policies v/hich may 

also justify a population deviation greater than 10 percent.

We noted that a state's desire to maintain political 

boundaries is sufficient justification provided this 

principle is consistently applied. Kenai Peninsula Borough,

743 P.2d at 1360. Similarly, we implied that adherence to
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Native corporation boundaries might also provide 

justification, as long as the boundaries were adhered to 

consistently, Groh, 526 P.2d at 877-78 (holding that the 

utilization of a portion of the Calista corporate boundary 

as a district boundary was not an adequate justification 

where the Calista region was otherwise fractionated by the 

reapportionment plan).17

On the other hand, we have rejected several policies as 

inadequate justifications for population deviation. We held 

that the "mining potential in the [Nome] area and the need 

for a 'common port facility’" did not justify a 15 percent 

overrepresentation where "the makeup of the population both 

to the north and the east [did] not vary significantly from 

that of the adjoining villages within the Nome [election 

district] boundaries." Groh, 526 P.2d at 377.

2. Fair and Effective Representation.

In addition to the guarantee of substantial mathematical 

equality, the Equal Protection Clause of the United States 

Constitution provides for the more nebulous guarantee of 

fair representation. Under this qualitative principle, 

certain mathematically palatable apportionment schemes will 

be overturned because they systematically circumscribe the 

voting impact of specific population groups. This principle 

recognizes the danger that racial and political groups will 

be fenced out of the political process and their voting 

strength invidiously minimized." Gaffney v. Cummings, 412 

U.S. 735, 754 (1973).

A plurality of the United States Supreme Court has indicated 

that a mere lack of proportional representation will be 

insufficient to support a finding of unconstitutional vote 

dilution. Plaintiffs must prove both intentional
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discrimination against a group and a discriminatory effect

on that group.18 Davis v. Bandemer, 478 U.S. 109, 127

(1986). In addition, the plurality opinion requires a

showing of a pattern of discrimination:

In this context, such a finding of 
unconstitutionality must be supported by 
evidence of continued frustration of the will 
of a majority of the voters or effective 
denial to a minority of voters of a fair 
chance to influence the political process.

Id. at 133, quoted in Kenai Peninsula Borough, 743 P.2d at 1369.

Thus, under the qualitative principle of federal equal

protection, fair representation is denied where there is

"proof that the group has been consistently and

substantially excluded from the political process [and]

denied political effectiveness over a period of more than

one election." Kenai Peninsula Borough, 743 P.2d at 1369.

The equal protection clause of the Alaska Constitution

imposes a more strict standard than its federal counterpart.

Kenai Peninsula Borough, 743 P.2d at 1371; Isakson v.

Rickey, 550 P.2d 359, 362-63 (Alaska 1976) (requiring a more

flexible and demanding standard and noting that the court

"will no longer hypothesize facts which would sustain

otherwise questionable legislation as was the case under the

traditional rational basis standard"). In the context of

reapportionment, we have held that upon a showing that the

Board acted intentionally to discriminate against the voters

of a geographic area, the Board must demonstrate that its

plan will lead to greater proportionality of representation.

Kenai Peninsula Borough, 743 P.2d at 1372. Because of the

more strict standard, we do not require a showing of a

pattern of discrimination, and do not consider any effect of

disproportionality de minimis when determining the

legitimacy of the Board's purpose. Id.
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C. VOTING RIGHTS ACT.

The Federal Voting Rights Act, 42 U.S.C. 1S73 (1988), also 

plays a significant role in the reapportionmerz of state 

election districts. The purpose of this Act is to protect 

the voting power of racial minorities: "Under section 5 of

the Act, a reapportionment plan is invalid if it 'would lead 

to a retrogression in the position of racial minorities with 

respect to their effective exercise of the electoral 

franchise.’" Kenai Peninsula Borough, 743 P.2d at 1361 

(quoting Beer v. United States, 425 U.S. 130, 141 (1976));

42. U.S.C. 1973c (1988). We have noted that compliance 

with section 5 is a legitimate goal of a Reapportionment 

Board: "A state may constitutionally reapportion districts

to enhance the voting strength of minorities in order to 

facilitate compliance with the Voting Rights Act." Kenai 

Peninsula Borough, 743 P.2d at 1361.

Section 2 of the Act, as amended in 1986, creates a cause of 

action to remedy the use of certain electoral lav/s or 

practices which, when interacting with social and historical 

conditions, create an inequality in the opportunities 

enjoyed by voters to elect their preferred representatives.

Thornburg v. Gingles, 478 U.S. 30, 47 (1986). Plaintiffs 

may have a redistricting plan or an election invalidated if 

they can prove that 1) under the totality of the 

circumstances, the redistricting results in unequal access 

to the electoral process; and 2) racially polarized bloc 

voting exists. ”[T]he conjunction of an allegedly dilutive 

electoral mechanism and the lack of proportional 

representation alone does not establish a violation." Id. 

at 46.

In each of our previous reapportionment decisions we have
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noted the difficulty in drawing election districts in 

Alaska. We have emphasized the need to preserve flexibility 

in the redistricting process so that all constitutional 

requirements may be satisfied as nearly as practicable.

At the outset we recognize the 
difficulty of creating districts of equal 
population while also conforming to the
Alaska constitutional manda'- that the
districts "be formed of contiguous and
compact territory containing as nearly as 
practicable a relatively integrated socio­
economic area." When Alaska's geographical, 
climatical, ethnic, cultural and socio­
economic differences are contemplated the 
task assumes Herculean proportions
commensurate with Alaska's enormous land 
area. The problems are multiplied by 
Alaska's sparse and widely scattered 
population and the relative inaccessibility 
of portions of the state. Surprisingly small 
changes in district boundaries create large 
percentage variances from the ideal 
population.

When confronted with conditions s_ 
different from those of any other single 
state in the continental United States, it is 
readily apparent that it becomes well nigh 
impossible to achieve the mathematical 
precision of equal proportions which is
feasible in those other states.

Egan v. Hammond, 502 P.2d 856, 865-66 (Alaska 1972) (footnotes

omitted) (quoting Alaska Const, art VI, 6), quoted in

Groh, 526 P.2d at 875 and Kenai Peninsula Borough, 743 P.2d

at 1359.

Thus, although the Board and the Governor are free to pursue 

their own policies and goals m  recommending and declaring 

redistricting and reapportionment, such policies may not be 

pursued at the •xpense of the federal and Alaska

constitutional and statutory mandates.

III. REGIONAL APPLICATIONS

A . SOUTHEAST P LASKA.
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Under the Governor's reapportionment plan, southeast Alaska 

(Southeast) was divided into five election districts, 

designated 1 through 5.19 Respondent Southeast Conference 

contends that Districts 1, 2 and 3 violate article VI, 

section 6 of the Alaska Constitution. The trial court 

agreed, finding specifically that "The districts of 

Southeast are not socio-economically integrated and they 

easily could have been." We affirm this conclusion.

District 1 includes most of the Ketchikan Gateway Borough, 

the City of Wrangell and the eastern half of Prince of Wales 

Island. District 2 includes most of Sitka and the cities of

Haines and Petersburg. District 3 includes the downtown

portions of Sitka and Ketchikan, the City of Saxman, the 

communities of Annette, Metlakatla, Hydaburg, Craig, Point

Baker, Port Armstrong, Pelican and Yakutat. As such, it

includes parts of Chichagof, Baranof, Admiralty, Kupreanof,

Prince of Wales and Revillagigedo Islands. District 3 

stretches almost the entire length of Southeast from Annette 

to Yakutat.

The districts created by the Governor's plan do not take 

into account several local municipal boundaries. The plan 

separates the downtowns of two major cities from the rest of 

the cities (Sitka and Ketchikan). It also splits two 

closely interrelated cities, Ketchikan and Saxman. Further, 

the plan ignores natural geographic boundaries by splitting 

all of the major islands of the Alexander Archipelago.

Article VI, section 6 does not require that districts be

drawn along municipal boundaries. Rather, the provision

states only that ”[c]onsideration may be given to local

government boundaries." Alaska Const, art. VI, 5.

However, local boundaries are significant in determining
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whether an area is relatively socio-economically integrated.

By statute, a borough must have a population which "is

interrelated and integrated as to its social, cultural, and

economic activities." AS 29.05.331.20

Divisions of Ketchikan and Sitka are not permissible unless 

the resulting districts evidence a pattern of relative socio­

economic integration. The resulting District 3 is not 

composed of relatively integrated socio-economic areas.

District 3 mixes the small, rural, Native communities with

the urban areas of Ketchikan and Sitka. These rural and

urban communities have different social concerns and 

political needs. Logical and natural boundaries cannot be 

ignored without raising the specter of gerrymandering.

The Ketchikan Gateway Borough has a population of 13,828, 

only 71 people above the ideal district size. Saxman, part 

of the Borough, is more socio-economically integrated with 

the City of Ketchikan than it is with other Native 

communities of the Southeast islands.21 Prince of Wales 

Island is likewise more socio-economically integrated as a 

whole than it is relative to the rest of District 3 in which 

the western half of the island was placed.

The Board cited the Voting Rights Act as its justification

in creating District 3. District 3 was meant to be a Native

influence district. The proposed configuration of District

3 raised the Native percentage of the district two

percentage points compared to the old "Islands District."

However, such an awkward reapportionment of the Southeast

Native population was not necessary for compliance with the

Voting Rights Act.22 An "Island" District can be configured

which satisfies the requirements of the Voting Rights Act

and which is more compact and better integrated socially.23
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Thus, Districts 1, 2 and 3 all violate article VI, section 6 

of the Alaska Constitution. These districts do not contain, 

as nearly as practicable, relatively integrated socio­

economic areas, identified with due regard for local 

governmental and geographic boundaries. Although these 

boundaries need not necessarily be followed in creating 

election districts, they must be considered by the Board in 

so far as they indicate the true socio-economic integration 

of several areas.

B. MATANUSKA-SUSITNA BOROUGH.

The Matanuska-Susitna (Mat-Su) Borough was divided among 

five house districts, designated 6, 26, 27, 28 and 34.24 

Only District 27 is wholly composed of land within the Mat- 

Su Borough. District 6 groups Palmer with Prince William 

Sound. District 26 groups the residential neighborhoods

between Palmer and Wasilla with Chugiak and the northern

communities of the Municipality of Anchorage. District 28,

stretching to the Canadian border, comprises interior Ahtna 

areas and parts of the Gulkana and Copper River valleys. It 

includes Glennallen, Tok and Delta Junction. It also 

includes a narrow corridor which reaches into the Mat-Su 

Borough, and encompasses the outskirts of Palmer and 

Wasilla.25 District 34 combines Willow, Talkeetna and a 

large portion of the rural northern part of the Mat-Su 

Borough with a majority of the Denali Borough and a part of 

the Fairbanks North Star Borough that includes the 

communities of North Pole, Salcha and Eielson Air Force 

Base.

As noted above, a borough is by definition socio­

economically integrated. It is axiomatic that a district

composed wholly of land belonging to a single borough is
http ://www .touchngo.com /sp/htm l/sp- 
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adequately integrated. Thus, District 27 complies with that 

requirement.

We recognize that it may be necessary to divide a borough so 

that its excess population is allocated to a district 

situated elsewhere. However, where possible, all of a

municipality’s excess population should go to one other

district in order to maximize effective representation of 

the excess group.26 This result is compelled not only by the

article VI, section 6 requirements, but also by the state

equal protection clause which guarantees the right to 

proportional geographic representation. See Kenai Peninsula 

Borough v. State, 743 P.2d 1352, 1369, 1372-73 (Alaska 1987)

(stating that a primary indication of intentional 

discrimination against a geographic region was a lack of 

adh. ence to established political subdivision boundaries).

In this case, the Mat-Su Borough population is allocated 

between five districts. With the exception of District 27, 

the resulting districts h"ve serious shortcomings in their 

resulting relative socio-economic integration.

District 6 merges Palmer with the Prince William Sound 

communities. Palmer is the governmental center of the Mat- 

Su Borough, an established agricultural area. In contrast, 

the Prince William Sound communities are oriented toward 

commercial fishing and maritime activities. Further, Palmer 

is part of an organized borough whereas Prince William Sound 

is not. The interests of Palmer residents may be adverse to 

those of the residents of an unorganized borough on issues 

such as property taxes and state funding of programs such as 

education.

There is evidence of some socio-economic integration between
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the Mat-Su Borough areas and the Anchorage areas of District

26. However, considerable testimony indicated that the Mat- 

Su residents were more naturally linked to Palmer and 

Wasilla than they were to Anchorage. Moreover, we find it 

significant that Palmer, Wasilla and the area between them 

were placed in three separate districts despite the fact 

that these communities share most of their public 

facilities.

District 28 also does not contain relatively socio­

economically integrated areas. It too combines a region of 

Mat-Su with an unorganized borough. It also includes part 

of the primarily rural Denali Borough. Moreover, District 

28 fails for its lack of compactness. The corridor which 

extends into the Mat-Su Borough was prompted by a desire to 

attain mathematical equality among legislative districts.

However, we have previously noted that population deviations 

up to 10 percent require no justification and that the Board 

may use larger deviations in order to effectuate the

requirements of article VI, section 6. Kenai Peninsula

Borough v. State, 743 P.2d 1352, 1260 (Alaska 1987). The 

Board's failure to create a compact district is not

justified by rigid adherence to mathematical equality.

District 34 also fails for its lack of relative socio­

economic integration. This district links .wo areas with 

almost no socio-economic integration. The Mat-Su Borough 

communities in this district are rural and thus share few 

common interests with the suburban Fairbanks and military 

areas of the Fairbanks North Star Borough.

We thus hold that the configuration dividing the Mat-Su 

Borough among five districts is invalid. The Governor's 

plan unfairly dilutes the proportional representation the
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municipality should not be made to contribute so much of its 

population to districts centered elsewhere that it is 

deprived of representation which is justified by its 

population. The plan also results in four districts which 

are not relatively socio-economically integrated and one 

district which is not sufficiently compact.

C. ELECTION DISTRICT 35.

Under the Board's plan, District 35 encompasses a vast 

portion of interior and northern Alaska.27 Its boundaries 

extend from Point Hope on the northwest coast to the border 

of Alaska and Canada on the east, ar.d from Barrow in the 

north to Tyonek in the south. Thus constructed, District 35 

also includes the area between the Brooks Range and the 

Arctic Ocean, which is commonly referred to as the North 

Slope, .nd traditionally inhabited by the Inupiaq Eskimo.

To the south. District 35 extends across the Brooks Range to 

include much of the sparsely populated river drainages of 

interior Alaska28 traditionally inhabited by the Athabaskan 

Indians.

Judge Weeks cescribed the joining of the North Slope Inupiaq

and the Interior Athabaskan areas into one district as

"probably the single worst combination that could be 

selected if a board were trying to maximize socio-economic 

integration in Alaska." The linkage of these geographically 

divided and culturally distinct areas has been described as 

a "worst case scenario."

The record indicates that the Board formed the boundaries of 

District 35 with little consideration of the relative socio­

economic integration of the people who live there. board 

Chair Vezey testified that he placed little reliance on a
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socio-economic study of the area. Mr. Vezey also noted that 

there was no testimony from Inupiaq or Athabaskan witnesses 

favoring linkage of the areas. Further, Board member 

Pickrell recalled no discussion by the Board regarding 

joining the Inupiaq and Athabaskan areas. The record

also demonstrates minimal past and present socio-economic 

integration between the Inupiaq and Athabaskan cultures.

Brenda Itta-Lee, an Inupiaq community leader from Barrow, 

and Georgianna Lincoln, a representative in the state 

legislature and Athabaskan community leader from Rampart, 

both testified regarding the physical separation of the two 

cultures and the historical, linguistic and economic 

differences between the cultures. Evidence introduced at 

trial indicates that the average annual per capita resident 

income on the North Slope exceeds $26,000 while in the Doyon 

Athabaskan region the average is less than $6000. Social 

scientists who testified at trial described the actual socio­

economic integration between the Inupiaq and Athabaskan as 

insignificant.

Based on the record, we conclude that District 35 violates 

article VI, section 6 of the Alaska Constitution because it 

does not encompass, as nearly as practicable, a relatively 

integrated socio-economic area.

D. THE ALEUTIAN ISLANDS.

The Board's plan divides the Aleutian Islands between two 

districts.29 The eastern Aleutians are in District 39, and 

the western Aleutians in District 37. On its face this 

severance violates the contiguous territory requirement of 

article VI, section six of the Alaska Constitution.30 

Although the parties did not raise this issue, the 

separacion of the Aleutian Islands is so plainly erroneous
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that we address the issue sua spcuce. Thus, in exercise of 

our authority under article IV, section two of the Alaska 

Constitution, we hold that the separation of the Aleutian 

Islands into two districts violates a-ticle VI, section six 

of the Alaska Constitution.

IV. POPULATION BASE 

The Board used the 1990 census as its population base.

However, the Board did not subtract from fhe census data 

military personnel who were stationed in Alaska at the time 

the census was taken, but who did not consider themselves 

Alaska residents. The Governor did not vary the population 

base from the Board's recommendation.

Previously we held that the exclusion of non-resident 

military personnel (NRMP) from the population base is 

constitutionally permissible. However, we have never 

decided whether exclusion was constitutionally required. We 

have not addressed this issue before because NRMP have been 

excluded from the population base in every previous district 

reapportionment, with the exception of the interim plan we 

devised for the 1972 elections following Egan v. Hammond,

502 P.2d 856, 870 (Alaski. 1972).

The state argues that the inclusion of NRMP was a policy 

choice it was allowed to make, and that v/e should defer to 

that choice. The state argues further that inclusion of 

NRMP is permissible because it is impossible to accurately 

estimate the number of military personnel who are not 

residents. I- notes that this question is different with 

this reapportionment because the United States Army and Air 

Force no longer make personnel data available to the state.

The state maintains that in light of this, it acted within
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its discretion by including all military personnel in the 

population base.31

The respondents argue that exclusion is constitutionally 

required since inclusion would violate the reapportionment 

provisions and the equal protection clause of the Alaska 

Constitution. They argue that the effect of the inclusion 

is the dilution of the votirg power of residents of areas of 

Alaska without large military populations.

In Egan, we implemented an interim plan v/ithout a NRMP 

exclusion because "it was not possible to compile 

sufficier.cly accurate data to provide a reasonable basis for 

excluding any number of military from the population base." 

502 P.2d at 870. However, we also recognized "the need for 

a permanent plan which achieves a level of accuracy of [the 

military population's] voting participation which is closer 

than either including or excluding all military as a class."32 

502 P.2d at 870. "[T]he challenge is to arrive at the best 

approximation of the population to be counted without losing 

sight of the fact ‘ hat the right of equal representation is 

also an individual and personal right." Egan, 502 P.2d at 

869.

We therefore hold that exclusion is not constitutionally 

required if it is not possible to accurately identify those 

military personnel who are non-residents.33 However, it is 

necessary to consider alternative plans for obtaining a 

sufficiently accurate plan for estimating the number of 

NP-MP. Id. (noting that it was "incumbent upon [this court] 

to discuss alternative plans which may be available to 

handle the problem"). See also Groh v. Egan, 526 P.2d 863,

868 (Alaska 1974) (finding that the Board's careful 

examination of alternatives supported the conclusion that
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the state's choice of population base was rational).

The key determination is whether the Board's efforts in 

"discussing the alternatives" were sufficient to support its 

conclusion that compiling accurate data was impossible. The 

trial court found that a "hard look" was required. The hard 

ook requirement is consistent with our previous 

acknowledgment that the state has a compelling interest in 

attempting to exclude NRMP. Carpenter, 667 P.2d at 1213 

(identifying the "compelling state interest" as "the 

prevention of the dilution of its residents' voting 

strength"). See also Reynolds v. Sims, 377 U.S. 533, 555

(1Q64) ("[T]he right of suffrage can be denied by a

debasement or dilution of the weight of a citizen's vote 

just as effectively as by wholly prohibiting the free 

exercise of the franchise.").

Judge Weeks identified six "legitimate reasons" for 

including the NRMP. He also found that although the extent 

of non-residency among the military was determinable, it was 

unclear whether it was possible to make a reliable 

determination of the enumeration districts in which non­

resident, off-base military personnel lived. Despite these

findings, he concluded that che Board did net take a "hard

look" at this issue. Ths inclusion of all military 

personnel in the population base was thus not justifiable.

Judge Weeks apparently believed that the reasons stated by 

the Board for including NRMP were post hoc justifications.

Also he found it significant that the Board's legal advisor 

advised strongly to exclude NRMP.

At its March 4, 1991 meeting, the Board adopted the policy

that the population base for the reapp'>rtionment would be 

the 1990 census data. The Board decided that it would not
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adjust the census data to account for NRMP.

In its Report and Proposed Plan, the Board discussed several 

methods for determining the appropriate adjustrent to be 

made. The Board discussed the method used by the 1973 Board 

whereby the number of Alaska residents on a military baso 

was determined by multiplying the number of registered 

voters on the base by the statewide person- 

counted /registered-voter ratio. The number of "residents" 

obtained was then divided by the number of adults living on 

the base to derive a percentage of residents. When the same 

method was applied to the 1990 data, all the military bases 

showed a greater than one hundred percent resident 

percentage.

The Board explained that other available survey methods were 

not adequate. It indicated that it had received expert 

advice that the survey method used in the Department of 

Labor study made that study inadequate to serve as a basis 

for making an adjustment. The Board also stated that it had 

solicite' surveys from two political pollsters ir Alaska and 

had been rejected.34 The Board explained that "a poll taken 

a significant period of time after the Census enumeration 

'would be a sampling of a different set of people with 

possibly changed attitudes.'" (quoting Egar., 502 P.2d at 

887). Finally, the Board eliminated Permanent Fund Dividend 

applications, Military Leave and Earning stacements, and 

registered voter data bases as reliable sources of 

information about residency.3r

The Board attempted to discover what other alternatives 

existed. As noted, the Board received expert opinion that 

an accurate survey was methodologically impossible. Even 

when the Board was told that a statewide survey was
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possible, it was told that identifying the NRMP in each 

district would be impossible.36 The Board discussed the 

expert opinion at its March 4 meeting and agreed with the 

proposal of director Babcock that, at least as an initial 

guideline, the survey could not be performed. Additionally 

the Board determined that the inclusion of NRMP would not 

result in a rural/urban bias. The Board thus concluded 

that its original guideline of using the census data as its 

population ba.-e was proper.

Based on what we. have previously required of reapportionment 

boards, we conclude that the Board's "look" was "hard" 

enough. It is not necessary to attempt a survey or 

statistical analysis when a thorough examination reveals 

that such a survey is not possible. Groh, 526 P.2d at 868- 

69. Rather, we need only be assured that the Governor's 

authority was "exercised in a rational as opposed to an 

arbitrary manner." Id. at 868. Although we have found a 

"thorough and exemplary exploration" to be persuasive in 

proving that the Board's decision was rational, we have not 

required it. Groh, 526 P.2d at 868. The Board's 

consideration of alternatives and expert advice was 

sufficient examination.

V. PROCEDURAL DEFECTS (OPEN MEETINGS 
AND PUBLIC RECORD ACTS)

Judge Weeks concluded that the Board violated the Open

Meetings Act37 and the ",i blic Records Act3 8 as it formulated

its reapportionment plan. However, he also determined that

"(b)ecause of the other decisions in this case, the public

interest is better served by not voiding the plan on the

basis of Open Meetings Act violations." He did not grant

relief on the oasis of the Open Meetings Act or the Public
http ://w ww .touchngo.com /sp/h lm l/sp- 
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Records Act.

We agree with Judge Weeks that these Acts generally apply to 

the activities of the Reapportionment Board. However, since 

he did not grant relief on the basis of either Act, we 

decline <_o determine the extent of their application to 

specific activities. Similarly, we decline to determine 

whether an independent constitutional basis exists for 

ensuring public access to the Board's meetings.

Accordingly, we affirm only the trial court's determination 

that the Open Meetings Act and Public Records Act apply 

generally to the activities of the Reapportionment Board.

VI. CONCLUSION

We AFFIRM the superior court's conclusion that the plan's 

formulation of Districts 1, 2 and 3 violates article VI, 

section 6 of the Alaska Constitution, because the districts 

are not "socio-economically integrated and they easily could 

have been." We also AFFIRM its conclusion that the 

configuration which divides uhe Mat-Su Borough among five 

districts (designated 6, 26, 27.. 28 and 34) is invalid, 

since it unfairly dilutes the proportional representation 

guaranteed to the Mat-Su Borough’s residents. Further, we 

AFFIRM its conclusion that District 35, which joins the 

North Slope Inupiaq and the Interior Athabaskan areas, 

violates article VI, section 6 of the Alaska Constitution 

because it does not encompass a relatively integrated socio­

economic area.

We conclude independently that the separation of the 

Aleutian Islands into two districts violates the contiguous 

territory requirement of article VI, section 6 of the Alaska 

Constitution.
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We AFFIRM the superior court's conclusion that the Open 

Meetings Act and Public Records Act apply to the Board. We 

decline to address its conclusion that the public interest 

v/ould not be served by voiding the plan on the bapis of Open 

Meetings Act violations.

We REVERSE the superior court's conclusion that the Board 

failed to make a reliable determination regarding the 

inclusion or exclusion of non-resident military personnel.

The Board's consideration of various alternatives and expert 

advice was a sufficient "hard look" at this issue.

The case has been remanded to the superior court with 

directions to remand the 1991 Proclamation of 

Reapportionment and Redistricting Plan to the Board for 

reformulation consistent with 

our Order of June 8, 1992, and this opinion.

MOORE, Chief Justice, concurring, in part, and 

dissenting, in part.

To the extent indicated in the attachment to today's 

opinion marked "APPENDIX C," I continue to dissent. Otherwise, I 

concur in the action that we have taken in this case, and in the 

opinion of the court.

BURKE, Justice, concurring, in part, and dissenting, in

par t .

To the extent indicated in the attachments to today's 

opinion marked "APPENDIX B" and "APPENDIX C," I continue to 

dissent. Otherwise, I concur in the action that we have taken in 

this case, and in the opinion of the court.
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APPENDIX A:

APPENDIX B:

APPENDIX C: 
Supreme Court

APPENDIX D:

APPENDIX E:

APPENDIX F:

APPENDIX G: 

APPENDIX H:

Governor Hickel's 1991 Reapportionment Plan 
(Final Plan)

Order, May 28, 1992, Alaska Supreme Court

Corrected Order of Remand, June 8, 1992, Alaska

Order, June 11, 1992, Alaska Supreme Court

Memorandum ana Order, June 18, 1992,
Superior Court Judge Larry Weeks

Memorandum and Order, June 19, 1992,
Superior Court Judge Larry Weeks

Order, June 25, 1992, Alaska Supreme Court

1992 Interim Reapportionment Plan, June 25, 1992

1. Article l , section 10 of the Alaska Constitution 
provides as follow-

Within ninety days following the 
official reporting of each decennial census, 
the board shall submit to che governor a plan
for reapportionment and redistricting as
provided in this article. Within ninety days
after receipt of the plan, the governor shall 
issue a proclamation of reapportionment and 
redistricting. An accompanying statement 
shall explain any change from the plan of the 
board. The reapportionment and redistricting 
shall be effective for the election of
members of the legislature until after the 
official repo-ting of the next decennial 
census.

2. The Board later modified its policy regarding equal 
population among districts. It adopted a motion which 
directed the staff to:

use up to a 10 percent variance in 
preparing the final three statewide 
alternative scenarios, for the purposes of 
compliance with the federal Vching Rights 
Act. Any other variance from the Board's two 
percent guideline must be justified by the 
need to comply with the Alaska Constitutional 
requirement that each district contain as 
nearly as possible a relatively integrated 
socio-economic area, or by limitations in the 
technology or data bases used by staff in 
preparing the statewide alternatives.

3. The final plan v/hich was reviewed in this case is 
attached as Appendix A. It contains detail maps of the 
Southeast and Matanuska-Susitna Borough Dis:ricts, as well 
as a statewide map.
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