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REPRESENTATIVE
GENE THERRIAULT
Mailing Address

[19N Cushman. Suite 13t

Fairbanks. Alaska 99/01
(907) 488-0857
FAX (907) 488-4271
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HJR 4 0-LS0188VA 1/13/97

Proposing amendments to the Constitution of the State of Alaska relating to

terms of legislators

SPONSOR: Representative Gene Therriault

Sectional Analysis:

Election and Terms

Section 1:

Section 2:

Section 3:

Section 4:

Amends Article Il, section -3, Constitution of the State of Alaska, by
limiting a person from serving consecutively more than twelve
regular sessions in the legislature. A person may not serve again
in the legislature as a result of election or appointment until at least
two consecutive regular sessions have elapsed.

Exempts periods served during the interim, between sessions or
during special sessions from being considered when calculating the
tenure limit. In addition, periods served as a result of appointment
to fill a vacancy shall not be considered when determining whether
the tenure limit has been reached.

Regular sessions served in the legislature before the convening of
the first regular session of the Twenty-Third Legislature will be
considered when calculating tenure limit.

Places the proposed amendments on the ballot at the next general
election.
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The Voice of
Small Btuinus
NFIB A laska

National Federation of Independent Business
Statement of Support
of HIR 4

A resolution calling for a constitutional amendment relating to term
limits for state legislators and certain officers of the state.

The Alaska Chapter of the National Federation of Independent Business has over 3000
members, making it the largest small-business advocacy group in the state.

The legislative agenda of NFIB is determined by ballot. The ballot is our poll of members
on a series of state legislative and regulatory issues.

The 1996 ballot results showed very strong support for limiting the number of terms
served by members of the Alaska legislature. Following are the ballot results on this issue;

Should the Alaska legislature be limited in the number of terms they can
serve in office?

6% YES 21% NO 3% Undecided

If you answered yes to the above question, which of the following options do
you prefer?

a. Term limit of no more than 12 consecutive years. (69 %)

b. Term limit of four 2-year terms as a State Representative and two 4-year
terms as a State Senator.” (31 %)

NFIB/Alaska urges support for HIR 4.

Submitted by Thyes Shaub on behalf of NFEB/Alaska.

National Federation of Independent Business
21" Second StKet. Suite 206 ¢ Juneau. AK 99801 « 90~ho3-t118 « Fal 90“-t<>3-S128 |F 6,<_| t<il rm
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HOUSE COMMITTEE REPORT
Date Referred to Committee: March 20, 1998 FURTHER REFERRALS:

Date of Committee Action: - 3 W

The FINANCE Committee considered: hJR5

HOUSE JOINT RESOLUTION NO. 5 CONSTIT AMNDMNT: FREEDOM OF CONSCIENCE

Proposing an amendment to the Constitution of the State of Alaska relating to freedom of conscience.
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i No:
FISCAL NOTE Bill Version; HIR 5

STATE OF ALASKA (H) Publish Pate: 1/30/98
Iy98 LEGISLATIVE SESSION
Revision Date (Note if correction) Dept. Affec’ed Office of the Governor
Title Const. Amend Freedom of Conscience BRU Elective Operations

Component Elections
Sponsor Representative Martin
Requester House State Affairs Committee Component Serial No. »21
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FYO00 FY 01 FY 02 FY 03 FY 04
Personal Services
Travel
Contractual 3.0
Supplies
Equipment

Land &Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 3.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I |

CHANGE IN REVENUES ( ) 1 !

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF 3.0

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Scecify Tvoe)
TOTAL 3.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY98) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

This figure includes the cost of providing information about this issue in the Official Election Pamphlet,
as required by AS 15.58, and the programming costs for counting votes cast on the measure. However,
only four measures can be printed on a single ballot card. If this measure requires printing an additional

ballot card, the costs will increase by $56.0.

Prepared Oy Danal a T o u A i>./ Phone  465-5347
Division Division of Elections Ik Date 1/16/98
Approved by C Lt. Governor Fran Ulmer/ [/ | .11JIIIW A Date  1/16/98
Agency Office of the Lieutenant Governor

PREPARER TO PROVIDE ALL.DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution inlormaiion, call the Governors Legislative OKice

(Htv 9197 W nium >IVOMS Page of

COMMITTEE copy



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA

FAX £907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM April 1, 1998
SUBJECT: Freedom of Conscience (CSHJR 5(FIN))
TO: Representative Gene Therriault, Co-Chair

Representative Mark Hanley, Co-Chair
House Finance Committee
Attn: Shar Smith

FROM:; Tamara Brandt Cook
Director f

Enclosed is a Finance CS for HJR 5.

| am not sure what the legal effect of the amendment will be. Are you, for example,
intending to allow hospital personnel to refuse to participate in tonsillectomy or hysterectomy
procedures without being fired from theirjobs if they, in good conscience, believe that too
many tonsillectomies or hysterectomies are performed unnecessarily? Are you intending to
allow parents to refuse to provide necessary surgery for their children without having the
children taken from their custody if they, as a matter of conscience, oppose invasive
procedures? Are you intending to allow a hospital or nursing home to operate differently
from what might otherwise be required by licensing regulations if the hospital or nursing
home, in good conscience, believes that the regulations are too onerous and will lead to too

much expense for the patients?

Subsection (b) requires the legislature to implement the new freedom of conscience section.
Bear in mind that under Art. X1, sec. 9 provisions of the constitution are self-executing, so
even if the legislature does not act to implement this new constitutional provision the court
may apply it. Or the court may decide that the legislature’s implementation of the provision
is unconstitutional. (Hickel v. Cowpcr. 874 P.2d 922 (Alaska 1994) invalidating a statute

that implemented Art. IX, sec. 17(d))

TBC:jdr
98-221.jdr

Enclosure
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HOUSE AMENDMENT
TO: CSHIR 5 (Jud) By: Rep. Martin

On page |, line 5
following the phrase, "Freedom of Conscience”
delete the remainder of Section | and replace with:
"(a) Nothing in this constitution requires
(1) an individual to participate in providing a health care
service if the individual has a conscientious objection to the
service;
(2. a public oi private health care facility to participate
In, or to accommodate the provision of, a health care service if
a majority of the members of the governing body of the facility
has a conscientious objection to the service.

(b) The legislature shall implement this section."
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AMENDMENT

TO: CSHJR 5(JUD)

Page 1, lines 4-10:

Delete all material and insert:
"* Section 1. Article I, sec. 22, Constitution of the State of Alaska, is amended to read:
Section 22. Right of Privacy. The right of the people to privacy is
recognized and shall not be infringed. However, a person's right to privacy does
not compel another person or an organization to perform an act that violates the
freedom of conscience of the other person or of a majority of the members of the
governing body of the organization. The legislature shall implement this section."



TERRY MARTIN jitate |Cegtskhnre

VICE-CHAIRMAN ]

BUDGET sc AUDIT COMMITTEE STAT 0
JUNEAU, AK 99801-1182

MEMBER
HOUSE FINANCE COMMITTEE

MEMORANDUM

To: House Finance Committee Members

From: Representative Terry Martin Ut flfj-

Date: March 31, 1998

Subject: HIJR 5 - Freedom of Conscience and the ‘myths’ of the Valley

Hospital Decision

This information is in response to certain testimony heard at the March 26 hearing:

1. The hospital js ordered to allow abortions:

“It is therefore ordered, adjudged, and decreed that Valley Hospital, its
Operating board, medical staff members, officers, agents, servants, and
employees, any of their successors, and all persons acting in concert,
participation, or cooperation with them, or at their direction, or under their
control, are hereby permanently restrained and enjoined as follows:

1. from enforcing any policy, rule, regulation, practice, or custom
prohibiting the performance of any lawful abortion procedure at Valley
Hospital:

2. from refusing to permit the facilities of Valley Hospital to be used
for the performance of any lawful abortion procedure by qualified medical
personnel;

3. and from imposing any restriction on the performance or scheduling

of any lawful abortion procedure which is not based on accepted, established
medical practices or requirements with respect to such procedures.” (page 2 of
Superior Court Final Judgment).

2. Personnel are required to participate in the procedure. Only the direr participants
may refuse on the basis of conscience. No more protection, as we once had, for the
nurses, orderlies, radiologists, lab technicians, and others involved:

“Nothing in the permanent injunction granted as part of this Final Judgment
shall require any member of the medical staffof Valley Hospital, to participate



directly in the performance of any abortion procedure if that person, for reasons
of conscience or belief, objects to doing so.” (Final Judgment).

(Read this: “Nothing in this bill exempts those who must participate indirectly and who
object by reason of conscience or belief’. There is no definition of ‘direct' participant -
is 1t only the abortionist who separates the fetus from the wall of the womb? Other
medical personnel must do the preparation, clean-up and comfort the would-be

mother.)

Nurses, radiologists, lab technicians and other health care workers are particularly
vulnerable to pressure hecause they occvpy subordinate positions in the
hospital/medical hierarchy.

3. There is not much chance on a religious hasis exemption for other hospitals. The
Supreme Court says that nothing in the decision

“should be taken to suggest that a quasi-public hospital could have a policy
based on the religious tenets of its sponsors which could be a compelling state
interest. Recognizing such a policy as ‘compelling’ could violate the
Establishment Clause of the First Amendment to the United States
Constitution.” (Valley Hospital, Supreme Court decision page 19).

4. And there is no reliance on being a private hospital. There probably are no hospitals
in Alaska which do not accept State or Federal money. And, further, as the decision

reads:

“We also consider the fact that the hospital is a community hospital whose
board is elected by a public membership. As the Superior Court noted, the
public governance structure “strongly favors a finding thaf ~ hospital is
‘quasi-public™. (Page 17, Alaska Supreme Court dtcisic.. .

Alaskans do need the option of a Right of Conscience so that everyday people and
community institutions arc no longer compelled by another person’s exercise of the
right to privacy to act in a manner that violates their convictions of conscience.
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Sponsor Statement

HJR 5 - Proposing an amendment to the Constitution of the State of Alaska
relating to the freedom of conscience

What do we mean when we say "freedom of conscience?" The United States is a nation
founded on the freedom of religion; it is fundamental to the many institutions we have
grown up with and take for granted. That is to say, our freedom of religion is not for
any specific sect, but for all of religions, and recognizes the basic tenets of many religions
as foundational to our society.

Yet, what is it to claim a freedom of religion if not to be able to act upon one's
conscience when your religious beliefs collide with the secular world? The freedom to
act in accordance with one's religious-or even non-religious, but moral-beliefs is a
fundamental precept of freedom of religion.

In Alaska, we have been careful to articulate the rights of the individual, through both
the Alaska and the US Constitutions. In 1972, we added to the state constitution the
right to privacy. Perhaps the right to freedom of conscience has simply been taken for
granted, as implied by the protection of the freedom of religion, or as codified in Alaska

statutes

However, hav ing the freedom of conscience in statute has not been sufficient, and a
court challenge has sought to compel individual Alaskans to perform actions to which
they personally objected as a matter of conscience. Specifically, providers of medical
services, such as doctors and nurses, have been forced to perform or participate in
certain medical procedures such as abortlons even though they are morally opposed to
the killing of innocent human life. Today's new emphasis on assisted suicide could well
hecome a public governmental policy, mandated by the courts or the legislature.

Any convoluted rationalization of a social policy that forces a person to participate in
what he or she considers to be murder puts Alaska at the doorstep of Nazi Germany of
the 1930s or of the several communist despotisms of the 30s, 40s and 50s, up to and

including the 70s, 80s and 90s.

By adding this new protection to the Alaska Constitution, we can make it crystal dear
that Alaskans enjoy complete freedom of consdence, just as most people imagine they
now do.
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n Freedom of Conscience

You may think you have it
but in Alaska there are no guarantees.

To compel a man to furnish contributions of money for
the propagation of opinions which he disbelieves and
abhors is sinful and tyrranical." -1777

ut is inconsistent with the spirit of our laws and
Constitution to force tender consciences" - 178l

“But our rulers can have authority over such
natural rights only as we have submitted to them.
The rights of conscience we never submitted, we could
TIFU-IS JWKCIOON, not submit. We are answerable for them to God." - 1782

“The freedom of opinion and the reasonable maintenance of itis not a crime and
ought not to occasion injury." - 180!

“We are bound, you, |, and every one, to make common cause, even with error
itself, to maintain the common right of freedom of conscience.” - 1803

“It behooves every man who values liberty of conscience for himself, to resist
invasions of it in the case of others; or their case may, by change of circumstances,
become their own. It behooves him, too, in his own case, to give no example of
concession, betraying the common right of independent opinion, by answering
questions of faith, which the laws have left between God and himself." - 1803

“No provision in our Constitution ought to be dearer to man than that which protects
the rights of conscience against the enterprises of the civil authority." - 1809

“This country which has given to the world the example of physical liberty owes it
that of moral emancipation also." - 182!

*The right to freedom of conscience is not guaranteed by the State of Alaska Constitution.

- Distributed by Representative Terry Martin



MEMORANDUM

To: Senate Members
20th Legislature
From: Representative Terry Martin
Date: February 17, 1998
Subject: HJR5 - Freedom of Conscience

Although the State of Alaska’s Constitution does not contain a ‘conscience’ clause, many
States, both explicitly and implicitly, guarantee and protect the ‘freedom of conscience’ in
their State Constitutions. Some examples are:

Indiana, in Section 3 of their Bill of Rights, states: "No law shall, in any case
whatever, control the free exercise and enjoyment of religious opinions, or
interfere with the rights of conscience”.

Kentucky Bill of Rights. Section 5 includes "No human authority shall, in any
case whatever, control or interfere with the rights of conscience”.

Washington, in Article 1 Section 1lof their Constitution reads: “Absolute freedom
of conscience in all matters of religious sentiment, belief, and worship
shall be guaranteed to every individual and no one shall be molested or
disturbed in person or property on account of religion;”.

New Hampshire Bill of Rights. Section 4. Rights of conscience unalienable: “Among
the natural rights, some are, in their very nature unalienable, because no
equivalent can be given or received for them. Of this kind are the Rights of

Conscience."

Oregon Bill of Rights. Article I, Section 3 reads: "No law shall in any cuse whatever
control the free exercise, and enjoyment of religious opinions or interfere with the rights of

conscience".

Arkansas Constitution, in Article I, Section 3. states that "The State shall not control or
interfere with the right of conscience...”

Delaware, Article I, Section I:‘..no power shall or ought to be vested in or assumed by
any magistrate that shall in any case interfere with, or in any manner control the rights of
conscience,..".



Georgia. Section I Paragraph ill. Freedom of Conscience; “..no human authority
should, in any case, control or interfere with such right of conscience.”

Kansas Section 7: “"..nor shall any control of or interference with the rights of conscience
be permitted..."

Ohio Article I. Bill of Rights: "nor shall any interference with the rights of conscience be
permitted."”

Pennsylvania Constitution Article I. Section 3 "..no human authority can. in any case
whatsoever, control or interfere with the rights of conscience™.

The Minnesota Bill of Rights, Section 16. Freedom of Conscience reads: "...nor shall
any control of or interference with the rights of conscience be permitted...”

Missouri Constitution. Article I. Section 5: “...that no human authority can control or
interfere with the rights of conscience...”

Idaho. Article I. Section 7. Rights of conscience; education; necessity of religion and
knowledge: ™ ..nor shall any interfere; e with the rights of conscience be permitted.”

The State of Tennessee Declaration of Rights, Article I, Section 3. reads: “...that no
human authority can. in any case whatever, control or interfere with the rights of
conscience..."”

Wisconsin. Declaration of Rights, Section 18: “... nor shall any control of. or
interference with, the rights of conscience be permitted...”

The Arizona constitution reads: "The liberty of conscience secured by the provisions of
this Constitution shall not be so construed as to excuse acts of licentiousness, or justify
pi. ctices inconsistent with the peace and safety' of the State." Idaho, California,
Connecticut, New York. North Dakota, Wyoming, and Illinois include similar cautions in
their constitutions.

Please call for additional documentation: I am most willing to meet with you.

attachments



Arizona

Article 2 Section 12 - Liberty of conscience

Section 12. The liberty of conscience secured by the provisions of this
Constituticr. shall not be so construed as to excuse acts of licentiousness,
or justify practices inconsistent with the peace and safety of the State. No
public money or property shall be appropriated for or applied to any religious worship,
exercise, or nstruction, or to the support of any religious establishment. No religious
qualification shall be required lor any public office or employment, nor shall any person be
incompetent as a witness or juror in consequence of his opinion on matters of religion, nor
be questioned touching his religious belief in any court ofjustice to affect the weight of his
testimony.

Arkansas - Proposed New Constitution
ARTICLE Il - DECLARATION OF RIGHTS
Section 3. Freedom of Religion.

All persons have a natural and indefeasible ri?ht to worship Almighty God according to the
dictates of their own consciences. No law shall be made respectm? an establishment of
religion or prohibiting the free exercise of religion; no person shall be compelled to attend,
erect, or support any place of worship, or to maintain any ministry. The State shall not
control or interfere with the right of conscience, nor give any preference hy law
to any religious establishment, denomination, or mode of worship. eh%IOH, morality, and
knowledge being essential to good government, the General Assembly shall enact suitable
laws to protect every religious denomination in the peaceable enjoyment of its own mode of
public worship. No religious test shall ever be required of any person as a qualification to
vote or hold public office, nor shall any person be rendered incompetent to be a witness on
a%g_ount_of religious belief, but nothing herein shall be construed to dispense with oaths or
affirmations.

DELAWARE BILL OF RIGHTS

ARTICLE I. BILL OF RIGHTS

FREEDOM OF RELIGION
Sec. 1 Although itis the duty of all men frequently to assemble
together for the public worship of Almighty God; and piety
ai d morality, on which the prosperity of communities depends
are hereby promoted; yer no man shall or ought to be com-
pelled to attend any religious worship, to contribute to the
erection or support of any place of worship, or to the main-
tenance of any ministry, a%amst his own free will and con-
sent; and no power shall or ought to be vested in or assumed
by any magistrate that shall in any case interfere with, or
in_any manner control the rights of conscience, in the free
exercise or religious worship, nor a preference given by law
to any religious societies, denominations, or modes of wor-

ship.



Georgia
Section I. Rights of Persons. Paragraph Ill. Freedom of conscience.

Each person has the natural and inalienable right to worship God, each according to the
dictates of that person's own conscience; and no human authority should, in any
case, control or interfere with such right of conscience.

Constitution of the State of Indiana
ARTICLE I. Bill of Rights

Section 3. Freedom of religious opinions and rights of conscience

Section 3. No law shall, in any case whatever, control the free exercise and
enjoyment of religious opinions, or interfere with the rights of conscience.

STATE OF KANSAS
Kansas Bill of Rights

§ 7. Religious liberty. The right to worship God according to the dictates of conscience
shall never be |nfr|n(I1ed; nor shall any person be compelled to attend or support any form of
worship; nor shall any control of or interference with the rights of

conscience be permitted, nor any preference be given by law to any religious
establishment or mode of worship. No religious test or property qualification shall be
required for any office of public trust, nor for any vote at any elections,

KentuckP/ Constitution
BILL OF RIGHTS _
Kentucky Constitution, Section 5
Right of religious freedom.

No preference shall ever be ?iven by law to any reliﬁ_ious sect, society or
denomination; nor to any particular creed, mode of worship or system of ecclesiastical
polity; nor shall any person be compelled to attend any place of worship, to contribute to
the erection or maintenance of any such place, or to the salary or support of any minister of
religion; nor shall any man be compelled to send his child to any school to which he may be
conscientiously opposed; and the civil rights, privileges or capacities of no person shall he
taken away, or in‘anywise diminished or enlarged, on account of his belief or dishelief of
any religious tenet, dogma or teaching. No human authority shall, in any case
whatever, control or interfere with the rights of conscience.

Minnesota

Sec. 16. FREEDOM OF CONSCIENCE; NO PREFERENCE TO BE GIVEN TO ANY
RELIGIOUS ESTABLISHMENT OR MODE OF WORSHIP. The enumeration of rights



in 'his constitution shall not deny or impair others retained by and inherent in the people.
The right of every" man to worship God according to the dictates of his own conscience
shall never be infringed; nor shall any man be compelled to attend, erect or support any
place of worship, or to maintain any religious or ecclesiastical ministry, against his consent;
nor shall any control of or interference with the rights of conscience be
permitted, or any preference be given by law to any religious establishment or mode of
worship; but the liberty of conscience hereby secured shall not be so construed as to excuse
acts of licentiousness or justify practices inconsistent with the peace or safety of the state,
nor shall any money be drawn from the treasury for the benefit of any religious societies or
religious or theological seminaries.

Missouri Constitution
Article I, BELL OF RIGHTS. Section 5

Religious freedom-1iberty of conscience and belief-limitations.

Section 5. That all men have a natural and indefeasible right to worship Almighty God
according to the dictates of their own consciences: that no human authority can
control or interfere with the rights of conscience; that no person shall, on account
of his religious persuasion or belief, be rendered ineligible to any public office or trust or
profit in this state, be disqualified from testifying or serving as ajuror, or be molested in
his person or estate: but this section shall not be construed to excuse acts of licentiousness,
nor to justify practices inconsistent with the good order, peace or safety of the state, or with
the rights of others.

New Hampshire State Constitution

AMENDED AND IN FORCE DECEMBER 1990, PART FIRST- BILL OF RIGHTS

4. Rights of conscience unalienable.

Among the natural rights, some are, in their very nature unalienable,
because no equivalent can be given or received for them. Of this kind are
the Rights of Conscience.

CONSTITUTION OF THE STATE OF OHIO

ARTICLE I: BILL OF RIGHTS
CURRENT TO JULY I. 1996 o
§ 7 Rights of conscience: education: necessity of religion and knowledge.

All men have a natural and indefeasible right to worship Almighty God according
to the dictates of their own conscience. No person shall be compelled to attend, erect,
or support any place of worship, or maintain any form of worship, against his consent;
and no preference shall be given, by law, to any religious society; nor shall any
interference with the rights of conscience be permitted. No religious test shall
be required, as a qualification for office, nor shall any person be incompetent to be a
witness on account of his religious belief; but nothing herein shall be construed to
dispense with oaths and affirmations. Religion, morality, and knowledge, however,
being essential to good government, itsi all be the duty of the general assembly to pass
suitable laws to protect even.- religious jenomination in the peaceable enjoyment of its
own mode of public worship, and to encourage schools and the means of instruction.



ARTICLE |

Oregon BILL OF RIGHTS

Section 3. Freedom of religious opinion. No law shall in any case
whatever control the free exercise, and enjoyment of religeous (sic)
opinions, or interfere with the rights of conscience.

PENNSYLVANIA
Article 1. DECLARATION OF RIGHTS. Religious Freedom
Section 3.

All men have a natural and indefeasible right to worship Almighty God according to the
dictates of their own consciences; no man can of right be compelled to attend, erect or
support any place of worship or to maintain any ministry' against his consent; no human
authority can, in any case whatever, control or interfere with the rights of
conscience, and no preference shuil ever be given by law to any religious establishments
or modes of worship.

TENNESSEE
ARTICLE |
DECLARATION OF RIGHTS

Sec. 3. Thatall men have a natural and indefeasible right to wor-
ship Almighty God according to the dictates of their own
conscience; that no man can of right be compelled to attend,
erect, or support any place of worship, or to maintain any
minister against his consent: that no human authority can,
in any case whatever, control or interfere with the rights
of conscience; and that no preference shall ever be given,
by law to any religious establishment or mode of worship.

The Texas Constitution
Article |- BILL OF RIGHTS. Section 6 - FREEDOM OF WORSHIP

All men have a natural and indefeasible right to worship Almighty God according to
the dictates of their own consciences. No man shall be compelled to attend, erect or
support any place of worship, or to maintain any ministry against his consent. No human
authority ought, in any case whatever, to control or interfere with the
rights of conscience in matters of religion, and no preference shall ever be given by
law to any religious society' or mode of worship. But it shall be the duty of the Legislature
to pass such laws as may be necessary to protect equally every religious denomination in
the peaceable enjoyment of its own mode of public worship.



Wisconsin,
DECLARATION OF RIGHTS

Sec. IS. The right of every man to worship Almighty God according to
the dictates of his own conscience shall never be infringed:
nor shall any man be compelled to attend, erect or support
any place of worship, or to maintain any ministry, against
his consent: nor shall any control of, or interference with,
the rights of conscience be permitted, or any preference be
given by law to any religious establishments or modes of
worship: nor shall any money be drawn from the treasury for
the benefit of religious societies, or religious or
theological seminaries.

Washington

We, the people of the State of Washington, grateful to the Supreme Ruler of
the Universe for our liberties, do ordain this constitution.

ARTICLE |
DECLARATION OF RIGHTS

SECTION 11 RELIGIOUS FREEDOM. Absolute freedom of conscience in all
matters of religious sentiment, belief and worship, shall )e guaranteed to
every indivic ial, and no one shall be molested or disturbed in person or
property on account of religion; but the liberty of conscience hereby secured shall
not be so construed as to excuse acts of licentiousness or justify practices inconsistent with
the peace and safety of the state. No public money or property shall be appropriated for or
applied to any religious worship, exercise or instruction, or the support rany religious
establishment: PROVIDED, HOWEVER,

That this article shall not be so construed as to forbid the employment by the

state of a chaplain for such of the state custodial, correctional, and mental

institutions, or by a county’s or public hospital district's hospital, health

care facility, or hospice, as in the discretion of the legislature may seem

justified. No religious qualification shall be required for any public office

or employment, nor shall any person be incompetent as a witness or juror, in
consequence of his opinion on matters of religion, nor be questioned in any court

of justice touching his religious belief to affect the weight of his testimony.
[AMENDMENT 88, 1993 House Joint Resolution No. 4200, p 3062. Approved
November

2, 1993.]
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have published most of these presentations, adding footnotes amj*ffie
necessary editing of the oral presentations. Some of the papitffpants,
however, have responded to the issues raised at the Conference and
requested that we include their expanded comments/m this issue.
We have noted those papers where appropriate. Sirtfilarly, the Con-
ference participants were encouraged to engagdpanelists in discus-
sion following the presentations. According” we have attempted to
incorporate some of the conversatiops that followed the initial
presentations in an informal manncp4o capture the full flavor of the
dialogues started by our main panelists. Moreover, questions and
discussions wo.i'd often build upon discussions from previous panels,
The plurality of opinion"Tollow. We trust you will find them a
helpful companion in seeing understanding of the First Amend-
ment. Not unsurprisinafy. debates focused as much on differences of
opinion within religjmis understandings and legal doctrines as be-
tween law and rjHgion. Nevertheless, the participants also posed
new questions frnrall scholars of church and state in our society. We
do not presume that all beliefs or disciplines could have been cov-
ered in this/fwo-day conference. Indeed, this should start rather
than conduce this dialogue. But the necessity to continue this dis-
cussion between disciplines is recognized in Robin Lovin’s conclud-
ing conVnent that our society will continue to struggle with the ap-
propriate relationship between government and religion "unless we
can™me up with a legal conception of human freedom and its so-
cialcontext that is adequate to contemporary religious and philo-
sophical understandings of persons and their communities.”&

57. Lovin. supra noie 52, at 316.

AN HISTORICAL PERSPECTIVE OF
RELIGION’S VIEWS OF THE LAW OF
CHURCH AND STATE

THE CRISIS IN THE SANCTITY OF CONSCIENCE IN
AMERICAN JURISPRUDENCE

James M. Washington*

Conscience has been a major cultural bedrock of American juris-
prudence, especially in the history and theory of the laws of church
and slate. But a rather quiet crisis of confidence in the meaning and
usefulness of conscience has bedeviled American jurisprudence, in
particular, and Western jurisprudence, in general, since the seven-
teenth century. This exploratory Essay' offers an abbreviated gene-
alogy3 of the crisis in the nature and meaning of conscience as it

o Professor of Modern and American Church History. Union Theological Seminary (NY).
B.A., University of Tennessee; M T.S., Harvard Divinity School; M. Phil.. Yale University; Ph.D.,
Yale University. Professor Washington is the author of Frustrated Fellowship Tiie Black
Baptist Quejt tor Social Power (1986), and has edited two anthologies: A Testament of
Hors The Essential Writings of Martin Luther King. Jr. (1986), as well as | Have A
Dream Speeches and Writings that Changed the World (1992). He is presently con-
ducting research and writing for a book on the religious history of the civil rights movement,
which is sponsored by a major three-year grant from the Lilly Endowment.

1 This Essay is an extensive revision of my address at the Conference on the Bicentennial of
the Bill of Rights, which was sponsored by the Center for Church/Slate Studies at the DePaul
University College of Law. | write as a professional church historian who is interested in legal
scholarship rather thar. as a professional legal scholar. 1 am grateful for this opportunity to olfcr
an installment on my long-range plan to produce a book on the history of conscience.

2. Luse this term to align my project in this Essay with Michel Foucault in his books: Tiie
Order of Things An Archaeology of the Human Sciences (1971); The Archaeology of
Knowledge (A.M. Sheridan Smith trans., Harper & Row 1972); and Power/Knowledge
(Colin Gordon trans., Pantheon 1980). Foucault argued that students of the humanities need to
isolate discontinuities in order to accentuate the role of contingency in human history. He believed
this procedure would disclose the nature and emergence of power relationships. One of the best
introduction: to Foucault's thought can be fuund in John Raiciiman, Michel Foucault The
Freedom of Philosophy (1985). especially page I18IT on the meaning and sources of the notion
of "genealogy” in Foucault's Nietzschean presuppositions.
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relates to a few aspects of the doctrine of church and state in Anglo-
American legal and religious discussions.

The lack of agreement about the meaning and content of natural
law formed the crux of the problem in relating religion and morality
with jurisprudence in the constitutional debates involved in crafting
the First Amendment to the Constitution. But the present moral
and religious crisis that confronts the Western democratic tradi-
tions, which themselves are the legatees of popular revolutions that
appealed to conscience, resides in reconciling the conflict in the
often different values promoted by religion, government, and social
custom amidst disturbing signs that there are major cultural drifts
toward nihilism. The prevailing view was that the existence of God
was the ultimate constraint upon these great engines of human soci-
ety. This view was aptly expressed by Rene Descartes in a 1645
letter to Princess Elizabeth of Bohemia:

God has so established the order of things and has joined men together in so
elose a society, that even if every man were to be concerned only with him-
self, and to show no charity towards others, he would still, in the normal
course of events, be working on their behalf in everything that lay within his
power, provided that he acted prudently, and. in particular, that he lived in
a society where morals and customs had not fallen into corruption.3

An anxious certainty about God's effectiveness in human affairs is
the unspoken subtext of this paradigmatic statement. It is also the
subtext of Descartes’s prodigious intellectual progeny who sought to
rescue the faithful from the creeping patholog:es of everyday athe-
ism. They yoked a deep fear of social chaos to their efforts to pro-
vide an intellectual response to the tragic vision.4

This dual fear of social disruption coupled with a growing sense of
God's impotence, if not death, provided the groundwork for what |
call “the quest for a public theodicy.” In the modern era, revolu-
tions have often been allcmpts to fill the personal and public void
created by the real or imagined funeral of God.9 At the initiation of

3. Lucien Goldmann. The Hidden God A Study of Tragic Vision in the fesstcs of
Pascal and the Tragedies or Racine 28 (Philip Thody irans.. Routledge 4 Kegan Paul Lid.

964).
4. Bolh Luiher’s famous Good Friday Hymn. God imsels Died, and his nolion of The dtus
abscondnus try lo confront the numbing fear Ihal perhaps God is more impolcnl Ihan Ihe faithful

would ever dare to admit. see John Dii.i.enrerger God Hidden and Revealed The Inter-

pretation or Luther’s Dft/s Absconditus and Its Significance tor Religious Thought
11953); Alan M Olson. Hegel and the Spirit Philosophy as Pnuematuiogy 121 (1992)

5 see Jon p Gunnfmann The Moral Meaning or Revolution 9-50 (1979); Michael
Ilarringion Du. Politics at God’s Funeral The Spiritual Crisis or Wesiern Civiliza-
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the Puritan, American, and French revolutions, the classic revolu-
tionary traditions of the modern period," the revolutionaries often
appealed to the authority of the three respective sovereignties of
God, law, and the people.7

Consequently, each democratic tradition fought paradigmatic rev-
olutions that had the assertion of these sovereignties as their foci.
The quest for the sovereignty of God in human affairs was a major
reason for the revolt of the Puritan element in the English Civil
War. The attempt to insist on the priority of legal constraints on
both the church and the state defined much of the ideology that
shaped the aspirations of the American Revolution. The repudiation
of the sovereignty of both the church and the state in the name of
the sovereignty of the people inspired many during the French
Revolution.

These three impulses are among the major components of the my-
thos of divine providence, state security, and social progress that has
propelled and directed the public trajectories of major historical
changes in the modern era. Reinhart Koselleck argues that these
impulses constitute pathogenetic flaws in modern society that arc in
conflict over various utopian visions of society and the realities
spawned by human events." His specific argument that the political
alienation of the Enlightenment world view encouraged new forms
of state Absolutism depends upon his general hypothesis that history
induces crises that in turn demand critiques of both status quo as
tradition and authority. The Enlightenment critique of status quo
unwittingly participated in a forced Hobbesian merger between con-
science and judgment. According to Thomas Hobbes, *[A| man's
conscience, and his judgment is the same thing, and as the judg-
ment, so also the conscience may be erroneous."® Hobbes's basic ar-
gument in the Leviathan is that it is the primeval right of the slate
to correct errors of private judgment in order to maintain civil order

TION (1983).

6 | view the Russian Revolution as a postmodern phenomenon insofar as it sought to subvert
modernity

7. For an excellent study of Ihe development of the praxis of sovereignly, see Edmund S Mor-
gan Inventing the People Tut Rise 0i Popular Sovereignty in Fncland and America
(1988).
See Reinhart Kostlleck Critiole and Crisis Enlightenment and tiil PAriinotNisis
or Modern Society (1988)

9 Thomas llohms Leviathan Or hit Matter Forme and Powir of a Commonwealth
Ecclesiastical and Civil 239 (Michael Oakcshotl ed . CrowclICollier Publishing Co 19621
(1651).
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and peace.l0 By asserting the right of state power to prevail over
both the possible errors of reason and conscience, Hobbes, and other
subsequent apologists of the Absolutist state, asserted the sover-
eignty of the state to be above that of both logic and revelation.
Hobbes was a major player in the long process of privatizing the
notion of conscience. His reasoning is illustrative. He compared dev-
otees of antinomianism to the citizens of "a commonwealth” 1 and
then asserted that the antinomian can only sin against the individual

conscience

because he has no other rule to follow but his own reason; yet I is not so
with him that lives in a commonwealth; because the law is the public con-
science. by which he hath already undertaken to be guided. Otherwise in
such diversity, as there is of private consciences, which are but private opin-
ions, the commonwealth must needs be distracted, and no man dare to obey
the sovereign power, further than it shall seem good in his own eyes.'l

Hobbes was one of the first thinkers in the English-speaking world
to construct legal thought without assuming the existence of God as
a major premise. He believed there are three contenders for sover-
eignty that “set up a suPremacy against the sovereignly; canons
against laws; and a ghostly authority against the Civil; working on
men's minds, with words and distinctions, that of themselves signify
nothing . .. ."13 In effect Hobbes's reaction against the English
Civil War viewed Augustine’s Civitas Del as an undisciplined invisi-
ble “kingdom of fairies” ruled by superstition and ghosts roaming in
the alienated mind of religious enthusiasts who dwell on the out-
skirts of reason’s precincts.|4

Monotheistic and humanistic republicans in the seventeenth and
eighteenth centuries thought Hobbesianism was an overreaction.
They feared the idea that a state could reserve unto itself what they
felt could only belong to God and citizens. They pondered what
would be the best alternative. Although the interests of thcists and
humanists often were in conflict, they often shared a common style
of reasoning that was somewhat syllogistic in form: 1) the Creator is
sovereign; 2) human creatures owe their Creator obedience through
the maintenance of a good conscience which gives guidance to moral
and religious decisions; and 3) in all areas of human affairs, con-

10 .1
n id
i: id
1) 1 al 24",
14, 14
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science is sovereign.i8

For the sake of brevity, allow me to offer a profile of the role of
religious and humanistic appeals to natural law theory as a way of
juxtaposing those appeals over the appeals propounded by advocates
of the doctrine of state Absolutism.

In his Livingston Centennial lectures at Tulanc University Law
School in 1936, Professor Roscoe Pound both identified and at-
tacked opponents of natural law who he believed had nothing better
to offer.18 He opined that “ [a] psychological realism is abroad which
regards reason as affording no more than a cover of illusion for
processes judicial and administrative which arc fundamentally and
necessarily unrational."l7 Pound believed that this psychologizing
needed to be subjected to the audit of historical criticism in order to
prove that natural law is based on an appeal to reason, not an ap-
peal to any nonrational faculty.18 Without using the word *con-
science,” he reminded his audience of the importance of natural law
theory in the formation of American law. He then turned his atten-
tion to the various competing definitions of natural law prevalent at
the end of the eighteenth century.

This natural law was variously conceived: sometimes as a vaguely outlined
ideal order of society, sometimes as a body of moral ideals to which conduct

15, 1d. This is admittedly a highly sketchy summary of a complicated development. For a su-
perb analytical genealogy of a habitus that made this development possible, see Lawrence Man-
ley. Convention. 1500-1750 (1980). Manley offers a brilliant argument for Ihe centrality of the
idea and practice of convention in Western thought between 1500 and 1750. Protestants had to
resist and redefine the meaning of convention during this period. Manley's genealogy would have
been greatly strengthened if he had considered the powerful mediating role that Ihe evolving insti-
tution of conscience played. He correctly states, for eaamplc, that "|t|he principal vehicle in Eng-
land for the natural law apparatus of the Roman code was canon law, which equally aroused the
antipapist Teal of religious reformers and the jealousy of common lawyers, who," as evident in the
words of Sir Frederick Pollock, “associated it with ‘attempts to encroach upon the king's authority
for the benefit of foreigners' and the 'meddling and vexatious jurisdiction of Ihe spiritual courts.™
1d. at 99. He cites Richard Hooker's o] the Laws of Ecclesiastical Polity a$ a landmark attempt
to offer a theological via media between divine, natural, and human law. id. al 90 (citing Rich-
ard Hooker, Of tiie Laws or Ecclesiastical Polity, in The Folcer Library Edition or
the Works or Richard Hooker (W. Speed Hill ed., 1977)). Yet he overlooks Hooker's empha-
sis on the role of conscience as convention in his Anglican ecclesiology. Of course, Puritanism, far
more than Anglicanism, sought to embody and advance the institution of conscience as the aais of
both theology and jurisprudence. For insightful and helpful discussions of this phenomena, see
Leon Howard. Essays on Puritans and Puritanism 87-112 (James Barbour sc Thomas Quirk
eds.. 1986), Geoferey F Nuttall, The Holy Spirit in Puritan Faith and Experience (2d
ed.. University of Chicago press 1992) (1947). and Michael Walzer. The Revolution or the
Saints A Study in the Origins or Radical Politics (1971)

16. see Roscor Pound. The Formative Era of American Law (1938)

17 1. at 27

18. 1d.



16 DEPAUL LAW REVIEW (Vol. 42:11

should be constrained to conform, sometimes as a body of ideal legal
precepts by which the precepts of positive law are to be criticized and to
which, so far as possible, they are to be made to conform. But whatever
meaning was given to the ideal or body of ideals, the interpretation and
application of existing rules were to be guided by it, and lawmaking, judicial
reasoning, and doctrinal writing were to be governed by it.2*

Pound presumed that the history of American jurisprudence would
attest that natural law and reason were synonymous since the refor-
mations of the. sixteenth century succeeded in divorcing jurispru-

dence from theology.
His own genealogy of this phenomenon is suspect on this point,

however, because of his inattentiveness to the career of the nature
and meanings of conscience in natural law theory. First of all, the
relationship between conscience and natural law needs historical
clarification. They represent the impacl of the two diverging streams
of Augustinian and Thomistic thought. More empathically, they re-
flect the earlier divergence between Catholic and Protestant legalis-
tic theology. Without this understanding, it is very difficult to ac-
count for the dominant role of Protestant theology, in particular, in

American jurisprudence.2

Some have argued correctly that trust is the primal psychic sinew
of social bonds, and that contract and covenant theories assumed
different kinds and degrees of trust during their prevalence in seven-
teenth- and eighteenth-century social and religious thought. Con-
tract theory became hegemonic as the nations involved in the Reli-
gious Wars embraced the Peace of Westphalia in 1648.3L The

19 1d. ail 5-16. . ) .
20. see Garry Wilis. Inventing America Jefferson's Declaration of Independence

(1978). Wills argued Ihal much of Ihe ideology that shaped the Declaration of Independence has
theological rools in Calvinist though!, especially among American Christians, such as the Rever-
end John Witherspoon, who subscribed to the views of Scottish Commonscnse Philosophy This
was most certainly not an original idea. One of the clearest analyses of a chief connection had
already been well-established by gifted American church historians like Jame' Smylie. see James
1. Smylie, Madison and Witherspoon: Theological Roots of American P 'meat Thought. 22
Princeton U Li»r Ciiron 118(1961).

21. The lasi phase of more than a hundred years of warfare between ¢ ropean Catholics and
Protestants was called the "Thirty Years War" (1618-1648). The Peace r Westphalia, signed on
October 27, 1648, was the name given to the accord reached between W stern monarchs to cease
fighting. Since the fourth century, cujus rrgio. ejus religio, the idea that the religion of lhe mon-
arch should be the religion of lhe citizenry was accepted in most European countries until the
sixteenth-century Protestant Reformation. Soon after the deaths of major leaders of the Reforma-
tion. such as Marlin Luiher <1483-1546) and John Calvin (1509-1564), hostilities ensued cuius
regto, ejus religio Was reconfirmed in the Peace of Augshurg (1955), as well as the Peace of
Westphalia In the meantime, intellectuals, such as Hugo Grotius (1583-1645) and John Locke
(163217041 respectively advocated universal peace and religious toleration see 3 Kenneth
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failure of covenant theory as a societal practice gradually occurred
as group conflict and anger assumed the irrelevance of God as a
social reality. Puritan "Preparationist" theologians, especially those
trained at Cambridge University, such as William Ames, Thomas
Hooker, and John Cotton, found their arguments for the social real-
ity of God had been subverted.33 This could be done rather easily
once one perceived that the hubris of their arguments lay in their
fragile “social construction of reality."23 They believed that con-
science is the venue of God in the infrastructure of human personal-
ity. The Westminster Confession of Faith (1647) summarized their
conviction: “God alone is lord of the conscience, and hath left it free
from the doctrines and commandments of men which are in any
thing contrary to his Word, or beside it, in matters of faith or wor-
ship."" As | have already stated, by 1651, four years after the great
Westminster Assembly had adjoined,3 Hobbes had undermined this
assertion of the supremacy of conscience, and therefore, God.

The English Civil War, the excesses of religious zeal, and weari-
ness prompted many to moderate their radical allegiance (o religious

Scott Latourei-te. A History of tiie Expansion of Christianity The Thousand Years of
Uncertainty 884-98 (Harper & Row 1975) (1953).

22. Puritans were Calvinists who accented the absolute sovereignly of God. This doctrine left
little formal room for believers to participate in the process of salvation God cither docs or docs
not save a person from damnation. The rigidity of this doctrine encouraged some to formulate and
embrace what was called "preparalionist™ theology. According to John Morgan:

This concept of preparation was based on the ability to come first to a recognition of

the condition of one's own soul. Preserving the freedom of the Almighty to act as he

saw fit in individual cases while also encouraging their (as yet unregeneratc) parishio-

ners to courses of preparation involved puritan ministers in paradoxical offerings
John Morgan. Godly Learning Puritan Attitudes Towards Reason. Learning, and Ed-
ucation. 1560-1640, at 28-29 (1986) see aiso Perry Miller. The New England Mind The
Seventeenth Century (1939).

23. This phrase refers to the following study; Peter L Berger s Thomas Luckmann, The
Social Construction of Reality A Treatise in the Sdciotugy of Knowledge (1966). in
which the authors succeed in dethroning the idea of social determinism without diminishing the
power of social reality. They analyze how individuation is itself a social process that plays a pri-
mordial role in shaping social reality. Berger slates (his same principle in another influential
study: "The individual 1s not molded as a passive, inert thing. Rather, he is formed in (he course
of a protracted conversation (a dialectic, in the literal sense of the world) in which he is a partici-
pant. Peter L Berger. The Sacred Canopy Elements of a Sociological Theory of Re-
ligion 18 (1967). | am suggesting that lhe Protestant (and modern) attempt to institutionalize
conscience @S @ moral and psychological center of value independent of religious institutions was a
concerted effort to wed belief in the reality of God with evolving material forces that elevated
reason ahove revelation

24. The Constitution of the United Presbyterian Church in the United States at
America. Part |. Hour of Confessions § 6.101 (2d ed. 1970)

25. See Roreri S Paih. The Assembly of the Lord Politics and Religion in the West-
minster assembly and the "Grand Debate" (1985).
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liberty. Both William Penn's A Persuasive to Moderation to Church
Dissenters, in Prudence and Conscience, written in 1686,” and John
Locke's Letter Concerning Toleration, published in 1689," reflect
this Anglo-American sentiment. These two documents also illustrate
how fragile the compromise was between advocates of religious lib-
erty and religious toleration. To illustrate where these two humanis-
tic strata merge and diverge, it is necessary to quote two rather
lengthy statements fron, these documents.

In the following quotation, William Penn offers an important dif-
ferentiation between the act of defining conscience, and the liberty
and duly that he believes conscience has to act upon its principles.

Thai there is such a thing as conscience, and the liberty of it, in reference to
faith and worship towards God, must not be denied, even by those that are
most scandalized at the ill use some seem to have made of such pretences.
But to settle the terms: by conscience, | understand, the apprehension and
Persuasion a man has of his duty to God: by liberty of conscience, 1mean, a
ree and open profession and exercise of that duly; especially in worship: but
| always premise this conscience to keep within the bounds of moralitﬁ, and
that it be neither frantic or mischievous, but a good subject, a good child, a
good servant, in all affairs of life; as exact to yield to Caesar the things that
are Caesar's, as jealous of withholding from God the thing that is God's. In
brief, he that acknowledges the civil government under which he lives, and
that maintains no principle hurtful to his neighbour in his civil property.”

Penn sought to rescue conscience from being restricted solely to the
diverse arenas of religious worship. Conscience was that and more.
It was the duty a monotheist owes to the Creator because the rela-
tion between creature and Creator was sacred. He also subtly in-
voked the Biblical paradigm of covenant in order to argue that the
creature's obligation to the Creator is both direct and indirect. Obe-
dience to duly constituted civil authority and communal values is
the indirect way of adhering to conscience. Penn's sense of a pro-
gressive divine illumination led him to conclude that all relation-
ships bear the imprimatur of divinity, and that especially included
the citizen's relation to civil authority. " [F]Jor duty to such relations
hath a divine stamp; and divine right runs through more things of
the world, and acts of our lives, than we are aware of; and sacrilege

26. 2 William Penn. A persuasive to Moderation to Dissenters, in Prudence and Conscience,

in The Select Works or William Penn 504 (4ih ed., London, William Phillips 1825).

27. The besi critical edition and translation of this famous essay can be found in John Locke.

Epistola oe Toi.erantia A Letter on Toleration (Raymond Klibansky ed. dt J.W. Gough
trans., Latin text ed., Oxford Univ. Press 1968).
28 2 Penn, supra note 26. al 507.
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may be committed against more than the church.”” This paradig-
matic Quaker defense of progressive revelation had a humanist co-
rollary which had one of its best expressions in the writings of Pierre
Bayle.30 Bayle, writing under the pseudonym Sicur Jean Fox de
Bruggs, articulated a view of conscience shared by many humanists.
Bayle argued:

It ii so evident that our conscience is a light by which we know that this or
that is good or bad, that nobody, apparently, doubts at all that this is the
definition of conscience. It is just as evident that every creature which
judges an action to be good or g)ad assumes that there is a law or rule con-
cerning rightness or wrongness of actions . . ,

Rather than repudiate the notion, conscience became the linchpin of
a doctrine of institutionalism. But the need to temper religious ex-
cesses among religious radicals increasingly lent support to Quakers
like Penn who urged the Society of Friends to embrace a communal
interpretation of divine illumination. There was a pervasive fear of
the dangers of religious anarchy. The notion of anarchy was equated
with the idea of radical individualism, and eventually even with the
eighteenth-century idea of autonomy which Immanuel Kant argued
in his famous essay, What Is Enlightenment?, constituted Ihe epi-
center of Enlightenment culture.”

Penn’s convictions were not simply a matter of metaphysics. He
embodied these convictions in his “ Holy Experiment" which became
the Commonwealth of Pennsylvania.35 John Locke, the author of the

29. 2 1d. at 508. For a fine discussion of Ihe nuanced development of social consciousness
among the Society of Friends, see Richard T. Vann. Tiie Social Development of English
Quakerism. 1655-1755 (1969).

30. Pierre Dayle (1647-1706), an important precursor of the eighteenth-century Enlightenment,
was one of the most prominent proponents of radical religious toleration. He was exceptional in
his advocacy in so far as his concept of religious toleration included Unitarians, Jews, and Mos-
lems. see Franklin L Baumer, Modern European Thought. Continuity and Change in
Ideas. 1600-1950. at 96-116 (1977).

)I. This quotation from Baylc's pseudonymous work titled, Traduit de I'Anglois Sieur
Jean Fox de Bruggs par MJF. (1686), was translated from the French in Raymond Klibansky,
preface t0 Locke, supra note 27, at xii. Klibansky skillfully and correctly identifies Bayle as the
author of this pseudonymous publication.

32. see Immanuel Kant. what is Enlightenmentin Foundations of the Metaphysics of
Morals and "Wiiat is Enlightenment?" 85 (Lewis While Beck irans., Bobbs-Merrill Co.
1959). Kant wrote this essay in 1784. He declared, "Enlightenment is man's release from his self-
incurred tutelage. Tutelage is man’s inability to make use of his undemanding without direction
from another." 1d.

33. see Mark A Noll. A History of Christianity in the United States and Canada
65-68 (1992).
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fundamcnla! laws or the colony of North Carolina,3* also tried to
make conscience an important cornerstone of his philosophy of
law.36 While Locke's understanding of conscience was deeply shaped
by the Puritanism of his own parents, his influence upon the human-
istic proponents of natural law was considerable.

John Locke was less concerned with yoking his views, which were
an anticipation of the English Act of Toleration (1689),3 than with
theological convictions even though he was careful to assume them.
In his Letter on Toleration, Locke made an enduring distinction be-
tween “private judgment” and public responsibility in matters con-
cerning primary moral and religious convictions.37 Proponents of re-
ligion have a duty to propagate their faith. But he argues, “ However
great, therefore, may be your profession of goodwill and your efforts
for the salvation of men’s souls, a man cannot be forced to be saved.
In the end he must be left to himself and his own conscience.” 3%
This argument addressed the enormous problem of religious anar-
chy. But the issue of potential state infringements upon religious
liberty remained. Locke pursued this challenge in a Socratic

manner:

But you will say: What if the magistrate's decree should order something
which seems unlawful to the conscience of a private person? | answer: If the
commonwealth is governed in good faith, and the counsels of the magistrate
are really directed to the common good of Ihe citizens, this will seldom hap-
pen. But if it should chance to happen, | say that such a private person
should abstain from the action which his conscience pronounces to be unlaw-
ful. but undergo the punts, ment which it is not unlawful for him to bear.
For the private judgment of any person concerning a law enacted in political
matters, and for the puttie good, docs not take away the obligation of that
law, nor does it deserve Mr-nion. But if the law concerns things wh'ch lie

34 stc Richard | Aaron. John Locke 16 (Jd ed 1970).

35 1d at 74-82. ) )
36. YU I W 4 M, ch 18 (1689). Although the English Toleration Act of 1689 extended

religious liberty to Protestant dissenters from the Church of England, it did not grant religious
liberty to Unitarians and Roman Catholics. The Act's legal title was actually “An act for exempt-
ing (heir Majesties' Protestant subjects, dissenting from Ihe Church of England, from the penal-
ties of certain laws." But it is commonly known as the English Act of Toleration. According to its
prratnble, its objective was twofold. It granted "some ease to scrupulous consciences, in the exer-
cise of religion," and sought "to unite their Majesties' Protestant subjects in interest and affec-
tion." The preamble and lull text of this Act can be found in Philip Schaie. The Progress of
Religious Freedom as Shown in the History or Toleration Acts 119-25 (New York.
Charles Scribner's Sons 1889) ) ] )

37. Locke, upro note 27. at 127. 129, 131. See hoth the preface and introduction to this
critical edition of Locke's famous published missive where lhe historical context and intellectual
implications of his advocacy uf toleration are explored in detail.

3B 1d at 101
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outside the magistrate's province, as for example that the people, or any
part of it, should be compelled to embrace a strange religion and adopt new
rites, those who disagree are not obliged by that law, because political soci-
ety was instituted only to preserve for each private man his possession of the
things of this life, and for no other purpose. The care of his soul and of
spiritual matters, which does not belong to the state and could not be sub-
jected to it, is reserved and retained for each individual.”

With this distinction, Lockc moved the center of discussion away
from Hobbes's notion of the state as the arbiter of belltim omnium
contra omnes.i0 Locke expanded the humanist interpretation of the
place of conscience in natural law theory. While he accepted the
privatization of conscience, his anthropology saw conscience as the
sanctuary of tradition. As the sacred house of tradition, conscience
became a promoter of civil peace and continuity. Conscience be-
came the seat of moral authority as defined by tradition. As long as
cultural memory and homogeneity remained unscathed by time arid
circumstance, conscience could be a sure moral guide for both the
individual and the state.

In summary, the theocenlric, humanist, and absolutist bases for
the centrality of conscience differed in the degree to which they be-
lieved human nature was corrupt or corruptible. The long shadow of
Calvinism's grim view of human ability constantly provoked its
challengers who were inspired by their discovery that human events
can be both capricious and promising. These theological and philo-
sophical anthropologists were far removed from the scientific and
psychological works of their successors from the late eighteenth cen-
tury onward. But their efforts to fuse theology and philosophy in the
service of jurisprudence created an important but insecure institu-
tion within the interdisciplinary arenas of legal thought.*1

Nonetheless, despite its schizoid history, the appeal to conscience
as the basis for religious liberty and toleration had become a fragile
but distinctive American political tradition by the late eighteenth
century. In 1791, most political and ecclesiastical leaders in the An-
glo-American world assumed that "the rights of conscience" were
natural and inalienable. But this did not forestall nearly 150 years

39 1d. 1127, 129

40. Kuselleck, supra nulc 8, at 53-61

41. The following monographs otter excellent inroads into this complex historiography; Rich-
ard L Greaves. Theology and Revolution in the Scottish Reiormation Studies in ihe
Thought oi John Knox (1980); Chrisiophfr llili.. Intellectual Origins or the Engiisii
Revolution (1965). Pirry Miller Eirand into the Wilderness (1956), John T McNiili
The History and Character oe Calvinism (19541
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of theological and philosophical debates about the meaning of this
phrase.” Between the outbreak of the English Civil War in 1642
and the ratification of the American Bill of Rights in 1791, the at-
tempt to interface Calvinist and humanist republicanism succeeded.
But this did not happen without much inguish.”

Without taking the evolving power of the nation state seriously
enough, many becllelrist and religious subjectivists abandoned the
brutalities of “marketplace cultu.c."4 But neither the engines of
capital nor propriety could regain enough moral verve to challenge
the state's willingness to desecrate the human body through the ab-
rogation of human rights (especially in the form of slavery) and
through the carnage of warfare. By the end of the eighteenth cen-
tury, c~rsciencc, the one institution that provided an opportunity to
unify humanists and religionists had become so sacred that few
bothered to discuss what they meant by it. This lack of discussion
unwittingly subjected conscience to interpretations that excluded its
advocates' claims for its sacredness from judicial ameliorations
when it found itself in conflict with the interests of the state. The
subordination of the sacredness of conscience tempted students of
jurisprudence to mix theological and psychological speculation with-
out always being aware of the difference. Moreover, it subjugated
the sacred claims of conscience to the judicial review of the state.
This meant that those who appealed to the sacred authority of con-
science in efforts to make the slate subject to transcendent values
beyond national self-interest, placed the moral and religious con-
straints of conscience upon the state at risk.

In the remainder of this Essay, | would like to telescope this prob-
|cm with another hypothesis. | believe radical forms of historical
contingencies created the precondition for what | call “juridical
cults of assurance."4l The Founders of the American Republic had

42. For a helpful summary and analysis of (his enduring intellectual debate during this period,
see Kenneth E Kirk. Conscience and lts Problems An Introduction to Casuistry 123-
290 (19271. ) - ] ) ) )

43. The history of Baptist opposition to established churches is one of the best illustrations of
this point. For an account of this opposition, see both volumes of William G McLougiilin. New
Engiano Dissent. 1630-1833 The Bautists and the Separation of Ciiubcii and State

1971).
( Zﬁ)s(ae Jean-Ciibistopiie Aghew. Woblos Apart The Market and the Theatek in An-

glo-Amebican Thought. 1550-1750, at 188 (1986); jre aiso JG A Pococh. The Machiavel-

lian Moment Florentine Political Thought and the Atlantic Republican Tradition
462-552 (1975)

45, Keeping in mind Kuselleck's view of Absolutism js the pathogenesis of modern society.
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to contend with the enormous anxieties of historic societal changes
unleashed by revolutionary ferment.4* These cults that had their an-
alogue in the older religious revolutionary traditions appealed to
three historic manifestations of the authority of sovereignty: cove-
nant, contract, and constitution. As attested by many excellent re-
cent studies,47 the monotheistic and humanistic republicans who
crafted the Constitution of the United States, as well as the state
constitutions, used the moral and religious discourse of these forms
of sovereignty in order to garner public support for their
handywcik.4" One American historian has referred to this venera-
tion of constitutionalism as the “cult of the constitution."4*
Religious views of the law of church and state have relied heavily
on asserting the natural and transcendent rights of conscience by
establishing “conscience as a notional institution."0 In his 1833

Koseileck, supra note 8, | find webster's Ninth Collegiate Dictionary medicinal definilion of
“cult" helpful in advancing my argument here. It defines cull as "a system for ‘lie ‘ire of disease
based on do%ma sel forth by its promulgator." Webster's Ninth Collegia tt DicliUNary 314
(9th ed. 1990).

46. Elie HALtvv. The Birth or Methodism in England (Bernard Sernmel ed. & irons..
University of Chicago Press 1971). Several scholars have pursued Elie Halivy's inlriguing thesis
that Britain was spared such mxieties because of the supposedly "psychologically repressive” ef-
fects of ihe Evangelical revivals. Scmmel's excellent introduction offers a valuable assessment of
recent contributors to, and critics of. Ilalevy's thesis. see Elie Ha|Evy. Methodism and
Revolution in HalEvy, supra, at |. Edward P. Thompson advanced Ihe nost influential contri-
bution and expansion or this thesis. see EP Thompson. The Making oi the English Work-
ing Class (Ist Vintage ed. 1966) (1963). See especially the chapter till- J, "The Transforming
Power of the Cross." 1d. at 350. But Semmcl himself authored the most ef 'Clive and knowledgea-
ble rejoinder to the misleading idea Ihal Methodism was psychologically repressive. see Bernard
Semmel. Tiie Methodist Revolution (1973).

47. The most influential analysis of this subject in Ihe last twenty years is by Garry Wills. see
Wills, supra note 20. However. Alan Heimerl overemphasized the role of Calvinists in the
Revolution, and subsequent constitutional debaics, during a period when Calvinism was in a
profound slate oi transformation. See Alan Heimebt. Religion and the American Mind
From the Great Awakening to the Revolution (1966) for a finely woven analysis of ihe role
of religion in the -litical culture of Ihe early Republic during a lime when scholars were too
inattentive to this -object. The following studies have also made major contribulions to our under-
standing of the role of religionists and humanists in Ihe early republic: Fbeo J Hood. Reformed
America. The Middle ano Southern States. 1783-1837 (1980); Henry F May. The En-
lightenment in America (1976); Mark A Noll. Princeton and the Republic. 1768-1822
The Search for A Christian Enlightenment in the Era of Samuel Stanhope Smith
(1989); Jack R Pole. The Pursuit of Eijuality in American History (1978

48, There arc many fine studies of Ihe rhetoric of the American Revolution that allude to Ihe
interface of religious language and revolutionary discourse. Perhaps lhe most engaging one is
Sacvan Bercovitcii. The American Jeremiad 132-75 (1978). see also Morgan, supra note 7.

49 Michael Kammen, A Machine That Would Go of Itself The Constitution in
American Culture 22 (1987).

50. This term is my way of locating "conscience” as a key member of the fundamental ideas
and values which jurisprudence seeks to uphold. "Conscience" has been both a symbol and a mode
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Commentaries on the Constitution of the United States,*1 Justice
Joseph Story offered a juridical description of this strange institu-
tion as a precondition of law; “The rights of conscience are, indeed,
beyond the just reach of any human power. They are given by God,
and cannot be encroached upon by human authority, without a
criminal disobedience of the precepts of natural, as well as revealed
religion."0" This belief assumed that there are religious and moral
constraints upon the state's claims to sovereignty. As a fundamental
principle of American legal thought, this notion of “the rights of
conscience" made the predication of an amazing spectra of religious
and humanistic beliefs and practices possible.

Justice Story's remarks, however, contain a subtext that assumes
conscience is a bridge between “natural" and “revealed” religion.
Story assumed knowledge of the histories, theologies, and anthropol-
ogies of religious liberty and religious toleration that arc foreign to
many. | cannot review all these factors in this paper. But | do wish
to offer a genealogical assessment of some of the religious bases for
the meanings of conscience in American jurisprudence. | begin with
the assertion that the notion of conscience has suffered greatly at
the hands of irreversible historical and cultural changes. Therefore,
| am suggesting that we need to expand the juridical role of con-
science by redefining it as "adherence to the sanctity of the body,"

The importance of the sanctity of the body itself has been ex-
cluded from religious argument'..- 1) for religious liberty; 2) against
the fugitive slave law tradition; ind 3) for both religious and selec-
tive conscientious objection to military service. These three jurispru-
dential traditions show how appeals to the natural rights of con-
science without reference to some identifiable notion of the sanctity
of the body, a primal natural right, continues to extend an unwar-
ranted patent to an institution in dire need of renovation.8

of discourse Ih.il signifies this jurisprudential culture. 1 agree with Anthony Giridens that such
signifiers and signification constitute institutions: "Symbolic orders and associated modes of dis-
course are a major institutional locus of ideology.” Anthony Giddens. The Constmution of
Society Outline of the Theory of Structuration J2-33 (1984)

51. 2 Joseph S tory. Commentaries on the Constitution of the United States (Carolina

Academic Press 1987) (1833).

52. 21it 5990. at 70L.

5J. 1 sec Native American beliefs in the tacredness of the land as a significant, but concurrent
religious argument for the law of church and stale whose history needs to be reconstructed For
etarnplc, the Otoe land dispute and other American Indian claims that appealed to different no-
tions of religious liberty would be an effective and important way to expand the definition of
conscience tu include the sanctity of the land Parenthetically, it could also be a way of criln(uing
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My historical diagnosis of the crisis in the institution of con-
science might seem premature and unwarranted. In one sense it is.
Much further historical reconstruction and analysis of this notional
institution need be done. Paul Lehmann’s call for more attention to
this area of neglect still remains largely unheeded. He said:

A full-length study of what has happened to conscience in the Weslern cul-
tural tradition is overdue. A carefully documented and sufficiently compre-
hensive account of what might be called “the shape of conscience,” i.e., an
interpretive framework other than that offered by moral theology in which
the ethical nature and behavioral effectiveness of the conscience might once
Again be clearly and persuasively understood, is not at hand.*'

This inaltentiveness to the obvious, yet neglected, story of the im-
pact of the notional institution of conscience on Western jurispru-
dence has eclipsed the past role of the ontology of conscience in the
cgistcmolo ical, cultural, and anthropological dimensions of the
church and state debate.

In fact, most of the hisioriological debate about the role of con-
science in Anglo-American jurisprudence as it relates to the
problems attending the discussion concerning relations between
church and state have largely failed to relate to the broader theolog-
ical and philosophical debates of the seventeenth and eighteenth
centuries. Fortunately, some students of jurisprudence arc beginning
to redress the seeming immunization of this noble discipline against
the Western crisis in the foundations of cpistcmology.80 As long as
there is unconsciousness and indifference about the impact that the

(he inordinate sway Ihal lhe praxis and philosophy of ownership has in American jurisprudence.
Time and space prevent me from discussing this here. see Berlin Basil Chapman. The Otoes
anu Missourias A Study of Indian Removal and the Legal Aftermath 22J-89 (1965):
Vine (Gloria Jr A Clifford M Lytle. American Indians. American Justice 217-46
(1983); Edward Lazarus. Black Hills. White Justice The Sioux Nation Versus the
United States. 1775 to the Present, at 403-28 (1991) Several excellent studies on Native
American religious freedom can be found in ihe Ilandrook of American Indian Religious
Freedom (Christopher Vecsey ed . 1991) (hereinafter HiNiibook|. ste. e.g. Sharon O'Brien. A
Legal Analysis o fihe American Indian Religious Freedom Act. in Handbook, supra, al 27. For
a fine examination of the idea of land as an embodiment of the sacred, sec Belden C Lane.
Laﬁscapes or the Sacred Geography ano Narrative in American Spirituality (1988).
Paul L Lehmann Ethics in a Christian Context 327 n.2 (1963).

55 Although Ihe literature on this subject is vast, several receni studies provide helpful inroads
into, and exn: out of, this problematic intellectual junction. see Roger Cotterrell. The Polit-
ics or Jijrisprui.-ncf A Criticai Introduction to Legal Philosophy (1989); IANS-GEonc,
Gaiiamer Truth anl Method (Eng ed., Crossroad 1982) (1965); Richard Rorty. Philoso-
phy and ihe Mirror oi Nam,re (1979); Lloyd L Weinreb. Natural Law and Justice

ar?y e(fosltgé\é odern Law Enllghtenment Revoiution and Tiir Death of Man (Anthony
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assumptions of foundationalism as a cognitive presupposition and in-
tellectual habitus have had upon Western jurisprudence remain reg-
nant, the pressing postmodern netJ to develop a jurisprudence that
is multicultural, nonracist, and nonse.xist will continue to go unmet.
Although several astute students of jurisprudence and the humani-
ties have embraced and engaged this eventful development in the
history of the Western psyche, much work remains to be done.

Any capital improvements on the venerable house of conscience,
however, requires an examination of the deterioration of its infra-
structure along the lines of its inherent epistcmological, cultural,
and anthropological faults. Raising consciousness about the corro-
sion of the epistcmological basis for the institution of conscience
does not preclude the need to describe the equally disabling effect of
cultural diffusion and despair. Paul Tillich often referred to this
modern development as heteronomyThis is a useful descriptive
term for pinpointing the influence of the decline in the authority of
religion in the public sphere, especially in its monotheistic guise. A
careful analysis of how these faults developed in each of these his-
toric debates mentioned above would offer more specific insights
into the nature of the crisis in the religious authority of conscience."

An abbreviated profile of these lines in the structure of con-
science, however, at least provides a preliminary index. Because it is
so difTuse, the cultural fault line of conscience with its jagged edges
cuts crudely into the preserves of clarity. Devotees of cultural dis-
cernment ar.d historical representation find this sort of work difficult
and often frustrating. Despite these technical prohibitions, 1 have
found that this intricate pastiche is perhaps most discernible in the
,ideological debates about the proper role of religion in fostering so-
cial values. But the distinction that 1am making between cultural
and anthropological dimensions of conscience is largely a twentieth-
century development.

The cultural fault line in the institution of conscience is the mac-
rocosmic expression of the microcosmic crisis in the definition of hu-

56. see | Paul Tillicii, Systematic Theology Reason and Revelation Being and Goo
10-86 (1951) (discussing the conflict within actual reason and the quest for revelation — auton-
omy against heteronomy); see also James Luther Adams. Paul Tillich's Philosophy of Cul-
ture. Science, and Religion 15-64 (1965) (providing an engaging and reliable analysis of Til-
lich's overall ptojeci, and ihe place of "heieronomy" in Tillich's basic conccpis).

57 Bui. alas! lime limitations insist that this be pursued on another occasion. Instead of pursu-
ing Ihai trajectory, continuing a descriptive outline of the cultural and anthropological fault lines
within the nolional msflution of conscience constitutes the remainder of my agenda in this paper,
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manity. This is where ideology and theology diverge. In its best mo-
ments, theology pursues and defends an eschatological ontology
that is invested in answering the question: “Given the reality of
God's presence within the created order, who is my neighbor?" Ide-
ologists pursue a different question: “Given the possibility of per-
fectibility of the human race, what humans are more likely to be
perfected?"

These questions were merged in late eighteenth-century North
America even though Joseph Haroutunian is correct in his astute
observation that “in a way, the deepest tragedy of the modern reli-
gious mind is the separation of ethics from theology.""8 He believed
that this fissure occurred during the eighteenth century:

The separation of ethics from theology established by eighteenth century
rationalism has sunk into our consciousness so deeply that we have become
well-nigh incapable of understanding the Biblical point or view, according to
which man is at all times and for all things responsible to God."

The Bill of Rights docs more than adjudicate interests. It defines
social values amidst gargantuan evidence that religion could no
longer do it without adjusting to the subordination of the sover-
eignty of God at the expense of the supposed elevation of the sover-
eignty of the people. The people of God and the new republic of
peoplehood tried to join forces to constrain the power of the state.

We should be careful not to underestimate how much the Foun-
ders of the American constitutional tradition valued what the classi-
cal modernists taught them about how to relate societal structure to
human ability. The key is to see that rclationalily is what dialogue
and diabetics have in common. Later such different figures as
Mother Ann Lee (the great shaman of the Shakers), Karl Marx,
Sven Kierkegaard, Friedrich Schlciermacher, and Frederick
Doup'jss perceived within their own spheres of influence that re-
dem> “development” seldom happens unless power is disclosed,
revii ,ved, and redefined.80

58. Joseph Haroutunian. The Gospel and Our Situation, 2 Radical Religion JI' (Spring,
1937). see also Joseph Haroutunian. Piety Veksus Moralism The Passing of New Eng-
land Theology (Harper 4 Row 1970) (1932); May. supra noie 47.

59. Haroutunian. supra note 58, al 31.

60. For a discussion of lhe cultural and sociological uses of develitpmentatism. sec M arshall
Berman. A1l That Is Solid Melts into Air The Experience of Modernity (1982) and
Robert A Nisbet. Social Change and History Aspects of the Western Theory of De-
velopment (1969). The concept gained wide acccpiance among German Protestants al the begin-
ning of lhe nineteenth century who identified with Romanticism. see John Ec.ard Toews. He-
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Both popular, political, and religious Romanticism profited and
shaped the idea of the perfectibility of humanity. This horizon
would not have been as visible, or necessary, had it not encountered
republicanism’s discovery that historical change need not be total
change in order to dislodge both the myth of absolute human cor-
ruption and absolute human greed. Neither utopia nor the common-
wealth of complete self-interest could supersede human ingenuity
and historical surprise. The legatees of constitutionalism discovered,
along with John Locke, the importance of seeing “imagination as a
means of grace."*1

By the end of the nineteenth century, it was evident that the ju-
ridical use of conscience had been diminished by the decline of its
authority. It was no longer considered by some to be a transcendent
reality brokered by the human will. It had been redyccd to a state
of individual consciousness. The following quotation from Herman
Melville's Billy Budd@ illustrates this point. Melville has his narra-
tor characterize the conscience of Budd's tormentor, Mr. Claggert:

But how with Claggert's conscience? For though consciences are unlike as
foreheads, every intelligence, not excluding the scriptural devils who “be-
lieve and tremble," has one. But Claggert's conscience being but the lawyer
to his will, made ogres of trifles, probably arguing that the motive imputed
to Billy in spilling the soup just when he did, together with the epithets
alleged, these, if nothing more, made a strong case against him; riay, justi-
fied animosity into a sort of retributive righteousness."

Melville labored until his death in 1891 with the implications of a
committed conscience. He sought to portray the tragic and ambigu-
ous consequences of the reign of conscience when this notional insti-
tution is given the freedom to exhaust itself in the relentless pursuit

of princ_iFIes.** .
Melville portrays the agony of the conscience as a bondage of the

will burdened with the vicissitudes of contingency.** The domain of

gelianism The Path Toward Dialectical Humanism. 1803-1841, .11 30-67 (1980).

61. see Exnest Lee Tuveson. The Imagination as a Means of Grace Locke and the
Aesthetics of Rom r_]ticism_HI%O). ] o

62. Herman Melville, Billy Budd, reprinted in The American Tradition in Literature
990 (Sculley Bradley el al. eds.. 3d ed. 1967).

63. 1d. al 1020. o .
64. Melville uses several lerms that form the eolerie of images and concepts lhai inform my

view here. They include "sin" and "civiliialion." see T W alter Herbert. Jr . Marqufsan En-
counters Melville and the Meaning oe Civilization (1980); R WB Lewis. The Ameri-
can Adam Innocence. Tragedy, ano Tradition in the Nineteenth Century (1955)

65 sir Lewis, supra noie 64, al 127-55.
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conscience finds itself besieged by the surds of time, space, and mys-
tery. In an attempt to explain Claggert's motivation for persecuting
Billy Budd, Melville offers two important insights into the social sta-
tus of conscience during the centennial year of the ratification of the
Bill of Rights. The coui 00m replaces the confessional in the archi-
tecture of the human psyche’'s moral infrastructure. Subsequently,
the lawyer, rather than the priest, becomes the advocate for right-
eousness. The consequence of these changes is the unwitting expan-
sion of the role of conscience as an agency of unholy alliances.

According to Melville, “every intelligence, not excluding the
scriptural devils who ‘believe and tremble,” has one [a con-
science]."** This statement recognizes the complete universalization
of the institution of conscience by making it a byproduct of intelli-
gence. In the context of Billy Budd, intelligence is equivalent to cul-
ture. Should Billy Budd be held accountable for not knowing the
protocols of life aboard ship? Missionaries raised similar questions
about the “heathen.” Rather than make conscience, SUD Specie
aeiernitalis, a mystical governor, it had become synonymous with
rationality. A link between this shift and the rationale for education
can be seen in Matthew Arnold’s Culture ind Anarchy.ll But on
the North American side of .he Atlantic, Horace Bushnell had al-
ready anticipated tnc erosion of the authority of the religious under-
standing of conscience by making the well-being of conscience de-
pendent upon nurture (or education) rather than revelation.8"

Others were less willing, however, to dethrone the religious defini-
tion and authority of conscience. Just three years before Melville's
death, Philip Schaff, the distinguished Professor of Church History
at Union Theological Seminary, offered one of the most forthright
descriptions and defenses of the religious understanding of con-
science and its relation to religious liberty:

Religious liberty is a natural, fundamental, and inalienable right of every
man. It is founded in the sacredness of conscience, which is the voice of God

66. see Melville, supra noic 62, al 1020.

67. see Matthew Arnold. Culture & Anarchy An Essay in Political and Sociai
Criticism ano Friendship's Garland Being the Conversations. Letters, and Opinions of
the Late Arminius Baron Von Thunderten-Tronckh 49 (1883) ("We are mil in danger
from Fenianism, tierce and turbulent as il may show itself; for against Ihis nur conscience is free
enough 10 tel us act resolutely and put forth our overwhelming strength the moment there is any
real need for il."). for a brilliant analysis of Amold's culture d Anarchy, and some interesting
allusions to lhe impact of John Sluarl Mill on both Arnuld and the great American jurist, Oliver
Wendell Holmes, see Lionel Trilling. Matthew Arnold 252-91 (1939)

see Horace Bushnell. Christian Nurture (196(3).
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in man and above the reach and control of human authority, There is a law
above all human law. It is written not on parchment and tables of stone, but

on the heart of man by the finger of God.**

But Schaff certainly recognized the antinomian implications of this
position even though he held to the conviction that God “alone is the
author and lord of conscience, and no pow. r on earth has a right to
interpose itself between them."70 Unlike others, however, Schaff was
an adamant foe of religious toleration.7l He felt it was an unwar-
ranted and unprincipled stopgap between religious persecution and
religious liberty. Because religious liberty is founded on conscience,
he argued that sacredncss of conscience precluded compromise. He
dismissed the fear of antinomianism implicit in his view. He argued
that “ [L]iberty will be abused to the end of time. But no amount of
abuse can abolish the right use. The same sun which spreads light
and life promotes decay and death.”7* But in his latest book,7* Pro-
fessor Robert T. Handy demonstrates that a kind of political and
social decay of the basis for the separation of church and state was
steadily distending even as death engulfed Schaff in 1893.74

Melville shows how ethical complications can be engendered by
the moral myth of conscience. He endows Claggert with the self-
serving compromises that the brokered conscience makes when it
serves the warped interests of a poiymorphously perverse will.
Granted, the image of Claggert as a latent homosexual would not
pass many contemporary tests for cither fairness or sensitivity. Nor
would the portrayal of Billy Budd as the innocent victim of Clag-
gert's inward torture survive the cynicism of late twentieth-century
American culture. Yet Melvilie's psychodrama arrests all appeals to
‘conscience with a nagging question: If conscience has become the
servant of a clinically narcissistic will, is not justice, as well as truth,
impossible to attain under such a regime?

The same problem has its societal analogue in the genealogy of
the law of church and state. The work of reconstructing much of

69. Schaff, supra note 36. a' 2
70. 1d.
71 11

72 1d. ai 3
73. set Robert T Hanov. Undermined Establishment Church-State Relations in

America. 18H0-1920 (1991).
74. see Philip Sciiaet Historian and Ambassador of the Universal Church. Selected

Writings (Klaus Pen/el etl.. 199]). George Il Siiriver, Philip Schaff Christian Scholar
and Ecumenical Prophet 84-107 (1987)
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this genealogy has been done by scholars such as Anson Phelps
Stokes, Elwyn Smith, Robert T. Handy, and Glenn T. Miller.7*
Their prior labor therefore makes my task much easier. These es-
teemed friends of religious liberty pursued their admirable task,
however, from a rightly apologetic viewpoint. Religious liberty is in-
deed one of those precious political inheritances that requires "eter-
nal vigilance" lest we lose it. But even during the centennial year of
the Bill of Rights, some shared Melville's concerns about the moral
and epistemological crisis within the notional institution of con-
science. Many saw that the denial of the rights of conscience was a
gargantuan problem. But few could admit that there was a problem
in the very meaning of this venerable conceptual apparatus that had
provided the fundamental moral basis for the liberties guaranteed in
the Bill of Rights.

The decline of the culture of conscience is both a great tragedy
and a costly boon. Although the “terrors of history"74 have checked,
if not checkmated, military henotheism, assaults against the sanctity
of the body, one of the embarrassing legacies of modern henotheism,
continue to increase with more sophisticated, if not greater,
efficiency.

But the ascendancy of heteronomy cannot be fully explained by
referring to the development of the modern nation-state. The decline
in the moral, intellectual, and liturgical authority of institutional re-
ligion reflects an ancient fissure in Christian social teachings77 be-
tween Pauline anthropology7* and the development of Constantini-

75. ste Mark DeWolfe Howe. The Garden and the Wiloerness Religion and Gov.
ERNVENT IN AMERICAN CONSTITUTIONAL HISTORY (1965); GIENN T MILLER. RELIGIOUS LIB-
ERTY IN America. History and Prospects (1976); Elwyn A Smith. Religious Liberty in
tiie United Statu The Development of Church-State Tiioujht Since the Revolution-
ary Era (1966); Anson Phelps Stokes. Church and State in the United States (1950);
Robert T Handy. The American Tradition of Religious Freedom: An Historical Analysis. 13 J
Pub L 247 (1964). See especially Elwyn A. Smith's essay. Religion and Conscience in Conslilu-
ngna1|9g8,v. in Ciiurch-State Relations IN Ecumenical Perspective 243 (Elwyn A. Smith
ed.. )

76. ste Mircea Eliade The Myth of the Eternal Return, or. Cosmos and History 139.
141-62 (Willard R. Trask Irani, Princeton Univ. Press 1971) (1954).

77. see Ernst Troeltsch. The Social Teaching of the ChristianChurches (Olive Wyon
trans.. Harper A Row 1960) (1931).

78. There has been a tendency to inierprei the Apostle Paul's notion of “conscience" as an
individualittic construct. Bishop Krister Stendahl, ihe former dean of Harvard Divinity, critiqued
this interpretation in his 1961 address before the American Psychological Association. see
Krister SIendahi, The Apostle Paul and the Introspective Conscience of lhe West, in Paul
Among 3ews and Gentiles 78 (1976)
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anism by the fifth century.78 After nearly five centuries of
martyrdom, Christians reached an unsettling compromise with their
host, the Roman Empire. Both the clarity and anxiety endemic to
Conslan".inianism, sealed in the Council of Nicaca in 325, was best
expressed by Augustine of Hippo in Book XIX of his City of God.*a
Augustine believed that Christian soteriology offers the believer the
opportunity to reside eventually in a " heavenly city."81 But in the
meantime, as creatures of time, they are consigned to the vilencss
and vicissitudes of the earthly polis:

This heavenly cily, then, while it sojourns on earth, calls citizens out of all

nations, and gathers together a society of pilgrims of all languages, not scru-

pling about diversities in the manners, laws, and institutions whereby

earthly peace is secured and maintained, but recognizing that, however vari-
ous these are, they all tend to one and the same end of earthly peace.**

Augustine saw this bifocal nature of Christian discipleship as a nec-
essary compromise, not as an abdication of Christian identity. But
for nearly a thousand years from the death of Augustine in 430, the
regnant impulse within Western Christendom was to identify Chris-
tian interests with those of the state. Questioning and challenging
the religious basis for such alliances with the earthly poliS became
one of the hallmarks of the sixteenth-century Reformation. Differ-
ent conceptions of “Christian society" vied for supremacy as Chris-
tian nations embraced the praxis of coercion as a form of evangel-
ism. Religious toleration, and most certainly religious liberty, did
not begin to become a legitimate part of the public sphere until the
late seventeenth century.

As theologians, especially Protestant ones, continued to debate
and define the meaning of Christian discipleship because of the in-
ternal pressures following the Reformation, many of them also
sought to include an understanding of the Christian’s relation to
civil society. This endeavor consumed the energies of both religious
and secular intellectuals. Some, such as Rousseau, divorced them-

79.  Between Ihe years 413 and 426. Augustine or Hippo craTled the classic Christian differenti-

ation between the privileges of the slate and the aspirations of the Christian in his civilas Dti.
see Saint Aurflius Augustin. Tiie City oi Goo (Marcus Dods trans). reprinted in 2 A Se-
lect Library of the Nicene ani> Post-Nicene Fathers of the Christian Church 1 (Philip
Schaff cd . Wm B. Eerdmans Publishing Co. 1956)

80 1d. at 397

8L 1d
82 1a al 41213. For an escellent analysts of this treatise and its social contest, see RA
Mark's Saecuium History ano Society in tiil Theology 0r St Augustine (1970).

1992] CRISIS IN SANCTITY OF CONSCIENCE 3

selves from the issues of religious discipleship, and hegan to address
the crisis in the meaning of citizenship in a bourgeois society exclu-
sive of the problem of discipleship. They broadened the discussion to
ask, “What are those human rights which no stale, whether or not
sanctified by religious authority, can abridge?” The carnage of war-
fare, as well as the abuses of religious authority, broadened the
moral consciousness of many. Karl Lowith succinctly frames this
central modern problem:

Thus the human problem of "our days" is the fact that the modern bour-

geois is neither a citizen in the sense of the ancient polis. nor a whole man.

He is two things in one person; on the one hand, he belongs to himself, and

on the other, to the order civil.**

Although the process of desacralizaWon in the Western hemi-
sphere began much earlier than the 1780s,84 the political exclusion
of African people from the ranks of American peoplehood during
the Founders' debates about the United States Constitution illus-
trates how the intense focus of Europeans on their own freedom
could support the denial of freedom to their radical other, the Afri-
cans. The right to practice racism, and have it sanctified by religion,
revealed how glaring the anthropological fault line in the institution
of conscience could be.

The invocation of conscience to support racism (and sexism)
could not have been possible without the abysmal history of the
desacralization of the body. The tradition of minimizing the sanctity
of both the body and life itself is too often reserved for healed pre-
sent debates concerning abortion. Moreover, it is erroneously associ-
ated exclusively with the rise of liberal culture. Both advocates and
opponents of abortion rights too often divorce that discussion from
the larger question of the degree to which the human body, and life
itself, is sacred,

Nonetheless, the primary cultural fault line of conscience reveals
an institution that exists at the mercy of the idolatry of individual-
ity, that great engine of modernity called “individualism.” The an-
thropological fault line of conscience, on the other hand, becomes
visible in the form of the fetishism of white tribalism. Two sets of
juridical events illustrate this point: the emergence of the fugitive
slave law tradition, and the twentieth-century judicial insistence

83. Karl LOwitii. From Hegel to Nietzsche The Revolution in Nineteenth Century
Thought 232 (David E. Green Irans., 3d ed., Anchor Books 1967) (1941).
84 see Davio E Stannaro. Columbus and the Conquest of the New World (1992)
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that conscience must be subordinated to nationalistic and racial ho-

mogeneity. After examining the problem of fugitive slave laws, |
will discuss the latter point in a brief review of United States v.

Macintosh."*

The appeal to the doctrine of the "sovereignty of the people” in
the Preamble of the Constitution of the United States of America'*
assumed the veracity of the anthropology of the universality of
human equality pronounced in the American Declaration of Inde-
pendence. But the Founders could not bypass the problem that Afri-
can slavery posed for defining American citizenship. The tacit legiti-
mation of slavery led to the creation of a herrenvolk democracy that
could not find the national will to abolish slavery without civil war.
Appeals to the "rights of conscience" were invoiced by both prosla-
very and antislavcry advocates.

The Framers of the Constitution knew from their experience in
colonial self-government that doctrines of social relations greatly
impact the way governments structure public policy. Indeed, they
believed that a government that is without constraints can unduly
abridge "certain inalienable rights." They discovered early in the
constitutional debates, however, that the notion of “natural rights"
is iiot easily defined, especially in a society that is racially, relig-
iously, and culturally diverse. This is the core of what Gunnar Myr-
dal later called the “American dilemma."*" Few described this di-
lemma of American republicanism as clearly and passionately as St.

George Tucker:

Whilst we were offering up vows at the Shrine of liberty, and sacrificing
hecatombs upon her altars; whilst we score irreconcilable hostility to her
enemies, and hurled defiance in their faces; whilst we adjured the God of
Hosts to witness our resolution to live free, or die, and im%recated curses on
their heads who refused to unite with us in establishing the empire of free-
dom; we were imposing upon our fellow men; who differ in complexion from
US, @ slavery, ten thousand times more cruel than the utmost extremity of
those grievances and oppressions, of which we complained. Such are the in-
consistencies of human nature; . . . such that partial system of morality
which confines rights and injuries, to particular complexions; such the effect
that self-love which justifies, or condemns, not according to principle, but to

agent**

85. 283 U.S. 605 (1931). See infra notes 149-81 and accompanying text for a discussion of

Macintosh.

86. US Const pmbl.
87 see Gunmar Myrdal et al. An American Diiemma The Neoxo Problem ano Mod-

ern Democracy (Harper 4 Row 1966) (1944).
88. | Tin Founders' Constitution 562 (I’Inltp 13 Kirkland & Ralph Lerner cds., 1987).
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Tucker went beyond characterizing the institution of slavery as the
shadow of American democracy. He believed that it is the embodi-
ment of what | call tribal narcissism. Those who opposed the insti-
tutionalization of this tribalism knew that they had a long fight
ahead of them when the first fugitive slave law was written into the
new Constitution.

Pierce Butler and General Charles Pinckney moved on August 28,
1787, during the Federal Convention "to require fugitive slaves and
servants to be delivered up like criminals.""* The concept of the * fu-
gitive slave” was actually introduced into American law during the
summer of 1787, first in the Northwest Ordinance, then at the Fed-
eral Convention.80 From the standpoint of jurisprudence, it gave
sanction to the right to consider slaves as property. Therefore, slav-
ery in one could not be undermined by conditions or abolitionist en-
actments in any other. If the estate of which the owner was a citizen
recognized a slave master's right to own slaves, there would be no
place in the new United Stales where the slave could escape. In ef-
fect, the federal government promised to guarantee that the slave
master's enslaved property would be sacrosanct.

Article 1V, section 2 of the Constitution of the United States
reads as follows:

No person held to service or labor in the slate, under the laws thereof, es-
caping into another, shall, in conse(iuence of any law or Regulation therein,
be discharr{;ed from such service or [abor, but shall be delivered up on claim
of the party to whom such service or labor may be due.*

This constitutional provision was a direct challenge to the institution
of conscience. The right of conscience to object to slavery was not as
well established in the land of the Puritans as was the right to reli-
gious freedom based upon the privileges extended to the institution
of conscience. But the two were not unrelated.

The legacy of European religious warfare, as well as the Puritan
Revolution, had not been forgotten. America had become the sanc-
tuary for the victims of religious intolerance. Religious pluralism
was a fact of life that insured the political necessity to legitimize

89. 2 Max Farrand. Tiie Recoros oe tiie Federal Convention of 1787, at 443 (1911).

90. see Donald L Robinson, Slavery in the Structure or American Politics. 1765
1820, ri 207-47 (1979).

91. US Const art. IV. 52
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religious liberty in the Bill of Rights. Congregationalism,
Schwenkfelders, Amish, Mennonites, Baptists, Methodists, Roman
Catholics, Preshyterians, Episcopalians, Moravians, Jews, etc..
populated the new Republic. Those denominations that had not been
established colonial churches pressed the "rights of conscience"
more than those who had. Many of them were the beneficiaries of
those Evangelical revivals known as the * Great Awakening” and the
*Second Great Awakening." These revivals caused schisms within
religious denominations, and the creation of new ones.

They also nurtured the desire for earthly personal and social
perfection. They believed that God, speaking to and through their
conscience, disapproved all forms of oppression. Their dissatisfaction
with the status quo in both church and state contributed great.y to
energizing the agents of social and religious change. James D. Essig
reminds his readers that the institution of slavery had its first L *oad
religious opposition, beyond a small faction of the Quakers, as well
as other Christians, among these early Evangelicals.*2 Between 1770
and 1808,03 those denominations vigorously opposed slavery. But by
1808, "evangelical opposition to domestic slavery had largely
subsided."04

Despite inconsistent and sporadic Christian opposition, many citi-
zens believed that the fugitive slave provision of the Constitution
offended conscience.06 By 1830, this antislavery impulse quickened
under the leadership of radical abolitionists such as William Lloyd
Garrison, Frederick Douglass, Lewis Tappan, and Maria W. Chap-
man. The formation of the American Anti-Slavery Society repre-
sented the determination of many to abolish the slave regime even if
resistance meant breaking the law. They believed that God's law is
higher than human law. Maria W. Chapman, an undaunted aboli-
tionist, articulated this view with uncompromising verve in 1839 as
she spoke before the New England Non-Resistance Society:

92. ste James D. Emic. The Bonos of Wickedness American Evangelicals Against
Slavery. 17701808 (1982).

93. In 1808. Congress mandated ihe end of American involvemenl in Ihe slave irade. /. al liii.

9, 11

93 In fact, gradual abolition of slavery in several Northern slates, as well as the formation of
the American Coloniralion Society in 1817, signalled great national discomfort about the institu-
tion of slavery among hoth religionists and humanists. see David Drion Davis. Slavery and
Human Progress (1984); David Bkion Davis. The Problem of Slavery in the Age of
Revoiution 1770-182) (1975); David Urion Davis. The Problem of Slavery in Western
CULILRF (1960). ARTHUR ZILVERSMIT Till ftHST EMANCIPATION TIIE ABOLITION CF SlaVIRY

INlilt Noc Il (1967)
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Passive non-resistance is one thing; active non-resistance another. We mean
to apply our principles. We mean to be bold for God. Action! — Action! —
thus shall we overcome the violent. . . . We need no body of men to tell us
when, and where, and how we may speak, but each one is bound to speak as
his own reason and conscience dictate.”

Antislavcry attorneys, such as Salmon Chase and John JollifTe, used
the language of jurisprudence to argue the same point. Two years
before Chapman uttered her latter remarks. Chase argued against
the fugitive slave law provision of the Constitution, as it was backed
It\)X the congressional Fugitive Slave Act of 1793, in the famous Ohio

athilda case: “There is such a thing as natural rights, derived not
from any constitution or civil code, but from the constitution of
human nature and the code of heaven . . . "*7

Such views were met with determined opposition both from those
who were for the gradual abolition of slavery and from proslavcry
advocates. Many feared that appeals to what was often called " the
moral government of God” would lead to civic anarchy and religious
antinomianism.*6 They sought to dethrone conscience as that aspect
of human judgment that pertains solely to matters of individual
human conduct. R.H. Rivers, a professor of moral philosophy at
Wesleyan College in Florence, Alabama, argued that the individual
conscience renders it “not a distinct action from judgement much
less a distinct faculty: and by no means carrying with it more proof
of accuracy and correctness than is our own judgement about any
other matter."** He spoke for many elhicists and jurists when he
declared earlier in his argument that “no one should place con-
science above God, or above law."100

The ambiguous place of conscience in these opposing views of the
relationship between human nature and citizenship underscore the
depth of intellectual morass surrounding conscience as a mediating
institution between religion, law, and ethics. In 1867, the Reverend
Dr. Henry M. Smith, against the logic of his own review of recent

96. Lewis I'erry. Radical Abolitionism Anarchy and the Government of God in An-
tislavery Thought 247 (1973).
( 97) Robert M Cover. Justice Accused Antislavery and the Judicial Process 172
1975).

98. see Perry, supra note 96. at 247; see aiso DIl Meyer. The Instructed Conscience
The Sharing of the American National Ethic (1972)

99. RIl Rivers. Elements of Mural Philosophy 196 (Nashville, 1860).

100. 15 at 20 For a fuller discussion of the proslavery position, see William Sumner Jenkins.
Pro-Slavery Thought in the Oio South (1935) and H Shelton Smith In His Image.
But Racism in Southern Religion 1780-1910 (1972).
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studies of conscience, pleaded: “Conscience, now gagged and shack-
led, will survive these indignities and restraints. It is indestructible;
and when probation terminates, the finished life moves in review
before its unbandaged gaze."101 But what happened between the
1790s and 1867 that would lead this Presbyterian divine to offer a
defense of conscience?

The problem of slavery and racism in this period refused to re-
treat from the consciousness of the nation. By 1845, nearly every
major religious denomination split over whether or not Christians
should hold slaves.10l With the exception of the Civil War itself,
perhaps no scries of events exposed the ambiguity of conscience as a
legal and moral construct as did the Supreme Court's decision in
Dred Scott v. Sandford.10* This case, commonly referred to as the
Dred Scott decision, focused on three of the important issues left
unresolved by the drafters of the Constitution. That is: 1) the issue
of states’ rights; 2) the nature df citizenship; and 3) the limits and
nature of property rights.

The possible expansion of the institution of slavery into the west-
ern territories exacerbated these issues, The problem of possibly ex-
panding the political power of slavocracy unmasked how captive
American jurisprudence was to biological and social determinism 0l
despite the egalitarian rhetoric of its liberal ideology.100 The exis-
tence of a people who were viewed as outcasts100 raised serious ques-
tions about the nature of citizenship. The gravity of this crisis be-
came painfully evident in the suit of Dred Scott, a free black whose
“right” to move freely between slave, as well as free, states and ter-
ritories, was severely tested by the Fugitive Slave Law of 1850. The
Supreme Court's decision in this case confirmed the pervasive suspi-
cion that many jurists were obsessed with a tenacious commitment

101. Henry M. Smith, IRA0r is conscience7, 18 S Presbyterian Rev 430-31 (1867).

(02. see David T. Dailey. Shadow on the Church Southwestern Evangelical Reli-
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Northern Churches. 1830-1865 (1984).

103. 60 U.S. (19 How.) 393 (1857).
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to a retrogressive "legal anthropology” 107 that assumed African-
American inferiority. In 1857, the Supreme Court articulated a
widely accepted legal anthropology that was based on a racist un-
derstanding of the nature of American citizenship. The Court de-
cided in Dred Scott that the denial of citizenship to persons of Afri-
can descent was justified because the Framers of the Constitution
did not view Africans as "constituent members of sovereignty.” 100
Speaking for the majority, Chief Justice Roger Brooke Taney stated
as a matter of fact that "[w]e think they [Africans] arc not, and
that they are not included, and were not intended to be included
.. ."10° in the social compact. Later, Taney was even more pointed
in articulating the Court's historical and anthropological assump-
tions: “They had for more than a century before been regarded as
beings of an inferior order, and altogether unfit to associ.-ite with the
white race . , ., and so far inferior, that they had no rights which
the white man was bound to respect; and that the negro might justly
and lawfully be reduced to slavery for his benefit.” 110

Taney's opinion reflected the pervasive view in American jurispru-
dence that African people could not be citizens cither by birth, 1l
religious conversion, 111 or naturalization.113 Taney assumed the le-
gitimacy of the notion of chattel slaveiy, as well as reasserted the
innate biological and social inferiority of African-Americans. Jus-
tices John McLean and Benjamin Curtis dissented. According to
Justice McLean, the majority of the Court was wrong in its refusal
to recognize the natal rights of an American just because of African
ancestry. For him, this was “more a matter of taste than of law." 114
Justice Curtis's argument appealed to the older precedent of the
state laws of New Hampshire, Massachusetts, New York, New

107. This term is used by Professor Horwitz in his illuminating discussion of Jerome Frank,
Lav and the Mooern Mind (1930). see Morton J Horwitz. The Transformation of
American Law, 1870-1960: The Crisis of Legal Orthodoxy 178 (1992).

108. Dred Scon v. Sindford, 60 U.S. (19 How.) 393, 404 (1857).

109. 1.

110. 1a. it 407.

111. see Orlando Patterson. Slavery and Social Death A Comparative Study (1982).

112. From lhe late seventeenth century, an Anglo-American consensus emerged in several colo-
nial legislatures, including Maryland. New York, Virginia, Norlh and South Carolina, in the form
of "laws reassuring masters that conversion of lheir slaves did not necessitate manumission.” see
Winthrop D Jordan. White Over Black American Attitudes Toward the Negro 1550-
1812, al 92-94 (1977).

113 For a thorough historical analysis of Ihe problem of naturalization, sec James H
Kettner. The Development of American Citizenship. 1608-1870 (1978).

114. pred scon. 60 U.S. (19 How.) at 533,
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Jersey, and North Carolina under the period of the Articles of Con-
federation (1781-1787), which granted citizenship to all free native-
born inhabitants.118
This reduced the disagreement within the Court to a matter of
historical interpretation. Justice McLean’s pointed reference to the
role of bigotry sanctioned by custom in this decision rescued the
dissenters from juridical obfuscation. But it also disclosed how judi-
cial moral blindness helped to place American legal anthropology in
a moribund state. Even McLean was unwilling to allow custom in
the form of legal precedence to be overthrown by the ambiguous
moral shadow of conscience. On November 10, 1850, he had al-
ready confided in a letter to the Reverend Jena Wald about the Fu-
gitive Slave Law that "formerly the enforcement of the ‘higher law’
[conscience] caused more wars and bloodshed in the world, than all
other causes united. , . . Conscience is not always a sure guide.” 1*
He strived for a via media between his own desire for judicial cer-
tainty, the pressures of a historic and prophetic moment in Ameri-
can history, and the demands of judicial restraint. He eschewed
both social "taste” and “conscience,” and embraced historical pre-
cedent as the only sure protection against anarchy. 117
It seems to be an oxymoron to suggest that governments them-

selves can be the agents of anarchy. Governments are supposed to
make and enforce laws that insure societal tranquility. The enact-
ment of the Fugitive Slave Law of 1850, however, challenged this
assumption. Many felt that the Fugitive Slave Law disregarded the
prior moral authority of conscience. The Reverend Samuel T. Spear
preached a sermon in 1850 declaring that the government, when it
passes legislation such as the Fugitive Slave Law, uses its legislative
authority to supplant the moral government of God:

Forget not that morality and God arc older and more infallible than the

Constitution, and that a compromise with wrong for the sake of union does

not convert it into right. Those who choose to give up their moral sense to

the decisions of the Constitution, let them do so: | will not. 1 acknowledge

no such citizenship under any government man ever made, as destroys the
present obligation invariable and irrepcalablc of the Supreme Rule."*

115. 13. at 572-76.
116. Cover, supra note 97, at 248.

17 13

118 Samuel T Spear, The Law-Abiding Conscience, and the Higher Law Conscience,
with Remarks on the Fugitive Slave Question A Sermon. Preached in the South Pres-
byterian Church. Brooklyn |NY|. Dec 12, 1850 (New York. Lambert * Lane, Stationers &

Primers IH5U)
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The Reverend Mr. Spear proposed a schizoid definition of con-
science. He identified the nature of its twoness as being lorn be-
tween a conscience that is committed to obedience to the laws of the
nation-state, as well as obedient to God's Higher Law which we
know through the conscience. Besides appealing to enlightened obe-
dience to both laws, he was unable to resolve the dilemma of being
committed to two different sovereigns, God and the nation-state.
This insistence on obedience to the Court's decision could not fore-
stall examples of disobedience in the form of John Brown’s Raid on
Harper's Ferry in 1859, as well as other lesser known events. Ac-
cording to Professors Potter and Fehrenbacher, "The Dred Scott de-
cision was a failure because the justices followed a narrow legalism
which led them into the untenable position of pitting the Constitu-
tion against basic American values, although the Constitution in
fact derives its strength from its embodiment of American val-
ues."11* The doctrine of America as a country of free people could
not be sustained by reason alone, nor by appeals to conscience, nor
even by civil warfare. In fact, James H. Kellner correctly concludes
that " [n]ot logic, but force, finally answered these questions."170 It
was military force, and not morality, that temporarily ameliorated
conscience’s anthropological fissure.

Public opinion before and after the Civil War seemed only to
heighten the ambiguous, if not the schizoid, development of the in-
stitution of conscience.l7l After the Civil War, several amend-
ments177 to the Constitution embodied a political compromise that
enabled Africans to be citizens of the United States. A de facto
dcnizenship still awaited the liberated slaves, however. The end of
political Reconstruction in 1877 reflected despair and indifference
about the validity of including people of African descent in the body
politic. A national conscience, al ease in its political Zion — busily
continuing to build a righteous empirell7 — numbed its moral sensi-

g%? David M Potter. The Intending Crisis. 1848-1861, at 292 (Don E. Fehrenbacher eil.,
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bililies against the terrorism that stalked the African-American
community for more than a century after the Civil War.114 Mean-
while, most of the judiciary remained largely committed to a racist
jurisprudence that turned most of its energies between the Civil
War and the 1930s to consolidating the massive capitalist effort to
protect business interests." This historical phenomenon was aided
by a positivist jurisprudence that was soft on securing human rights,
but adamant about solidifying the rights of corporations as if they

were “persons.” I’
Monsignor Jeremiah Newman reminds us that “legal positiv-

ism"117 dominated Anglo-American jurisprudence by the 1860s.1"
According to Newman:

Posilivism in law might be described as the view that legality rests on some
basis other than natural law. It is most generally expressed under the form
of what is called statist positivism, namely, that law stems from the naked
command of the legislator as embodying the will of the Slate.l’

From this standpoint, the Civil War was the most pronounced em-
bodiment of statist positivism in nineteenth-century America. The
state used the power to wage war to secure its prerogative to define
the meaning and responsibilities of citizenship. But this happened
without much assistance from the institution of conscience.110
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an excellent biography which illustrates this trend, see Ron Ciiernow. The House of Morgan
An American Banking Dynasty and the Rise of Modern Finance (1990).

126. see Sanla Clara County v. Southern Pac. RR.. 118 U.S. 394. 396 (1886) (declaring that
a corporation is a person for ihe purposes of the Fourteenth Amendment).

127. Jeremiah Newman. Conscience Versus Law Reflections on the Evolution of
Natural Law 104-19 (1971).

128. 1d. at 105. Newman correctly cites John Austin. Lectures in Jurisprudence (1861) as
an illustration of (he dominance of legal positivism in this period.

129. Newman. SYdanote 127, al 104.
130. One exception lo this generalization was the recognition of the tradition of the “conscien-

tious nhjeuur" lo warfare. In fact a delegation from the Society of Fr.onds spoke approvingly of
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In fact, the close reading of the most thorough historianll of the
law of church and state provided very few instances where appeals
lo conscience between 879111 and 193111 survived the state’s often
unwitting subversion of appeals to conscience. It is important to
keep in mind that this development was not malevolent. Indeed, it
was often quite unconscious. Positivism1l4 had many guises. Its de-
velopment in public affairs,114 the social sciences (especially psychol-
ogy and sociology),I” theology,117 and philosophy," probably did
as much to undermine the authority of conscience as did the tenuous

the way the administration of President Abraham Lincoln respected iheir pacifism in a report to
their fellow Quakers: "They were grateful not only for Ihe relief afTordcd Friends,but especially
for (Lincoln's) and the Government's recognition of the rights of conscience, andtherespect they
hid manifested for religious scruples.”" But the nineteenth-century conscientious objector usually
had to pay the equivalent in money or service for refusing lo fight. see Edward Needles
Wright, Conscientious Obiectors in the Civil War 128 (1931?.

131. see 2 Stokes, supra note 75. at 255-758; 3 id. al 3-365.

132. For lhe first of a scries of Mormon cases concerning polygamy, see Reynolds v. United
Slates, 98 U.S. 145 (1879). A very helpful historical study of this phenomenon can be found in
Richaro S Van Waconer. Mormon Polygamy A History 105-81 (1986).

133. see United Stales v. Macintosh, 283 US. 605 (1931).

134. In speaking of twentieth-century philosophical posilivism, William Barrett characterizes
Ihe positivist's altitude toward perennial, if not ancient, problems:

The great philosophic problems of the past were lo be declared pseudoproblems, and

Ihe great figures of (he past were portrayed as men fighting with empty shadows. The

resulting scheme Iltsl issued front positivism had at least (he virtue of overwhelming

simplicity. All problems were either questions of fact or questions of logic.
William Barrett. The Illusion of Technique, a Search for Meaning in a Technologi-
cal Civilization 7 (1978). Research assumed the status of a secular messianic hope see Mar-
tin Heidegger, The At1 °f the World Picture, in The Question Concerning Technology
and Other Essays 115 (William Lovitt trans.. Harper & Row 1977). Heidegger declares that
"lhe modern research experiment, however, is not only an observation more precise in degree and
scope, but is a methodology . . . ." 1d at 122

135. Sec IV rton Keller. Affairs of State Public Life in Late Nineteenth Century
Amf. 'oa (If 1), especially Ihe chapter entitled "The Province of Law." 1d. at 343.

136. - at study of the development or the social sciences in the United States is Dorothy
Ross. Tiie origins of American Social Science (1991). Although Professor Ross often alludes
to importance of "race” in this process, she it less sanguine about the role of racism in spawning
American social scene where other scholars lend to be more emphatic. see Haller. Jr., supra
note 106; John H Stanfield. Philanthropy and Jim Crow in American Social Science
(1985); George W Stocking. Jr. Victorian Anthropology (1987).

137. The best study of the gargantuan impact of posilivism on the development of theology in
the Anglo-American Victorian world is Charles D Casiioollar. The Transformation of
Theology. 1830-1890 Positivism and Protestant Thought in Britain and America (1989).
How posilivism interacted with other forms of theological modernism is discussed with disciplined
verve and sensitivity in William R Hutchison. The Modernist Impuise in American Protes-
tantism (1976). see aiso Bruce Kuklick, Churchmen and Philosophers From Jonathan
Edwards to John Dewey (1985).

138. see Richmond Laurin Hawkins. Positivism in the United States. 1853-1861 (1938);
Kuklick, supra note 137, at 230-61; Robert B Westbrook. John Dewey and American
Oemocracy (1991).
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cultural wedding between Christianity and American culture.13* But
its most practical (and perhaps effective) influence was upon juris-
prudence. The great jurist, Oliver Wendell Holmes, Jr., challenged
his colleagues lo embrace legal positivism in his famous treatise The
Common Law."™0 According to Holmes, who was then coeditor of

The American Law Review:

The life of ihe law has not been logic: it has been experience. The felt neces-
sities of the time, the prevalent moral and political theories, intuitions of
public policy, avowed or unconscious, even the prejudices which judges share
with their fellow-men, have had a good deal more to do than the syllogism
in determining the rules by which men should be governed.4l

This was an unapologctic, pragmaticl4 appreciation for how experi-
ence, especially in its historical guise, shapes modern jurisprudence.
It was a fresh and influential insistence that jurists embrace practi-
cality rather than sanctity as the best guide to justice.143 Morton J.
Horwitz argues that the twentieth-century triumph of “legal positiv-
ism" that Justice Holmes embodied represented "a new urgency to
distinguish sharply between law and morals."144 But this “urgency”
required more than the "decline of Darwinism,"146 as Professor

139. Robert T. Handy oli'erj an incisive historical analysis of the intricate series of cultural,
ecclesiastical, and political processes that created this largely Protestant hegemony in Robert T
Handy. A Christian America Protestant Hopes and Historical Realities.® ed. 1984).
Il Richard Niebuhr produced classic studies of the mergence of religion and culture in American
society that still.remain highly influential. see 1l Richard Nieuuhr. Christ and Culture
(1951); H Richard Niebuhr. The Kingdom of Coo in America (1937); H Richard
Niebuhr. The Social Sources of Denominationalism (1929) [hereinafter Niebuhr, The So-
cial Sources of DENOMiINAON|. ]

140. Otiver Wendell Holmes The Common Law (Mark De Wolfe Howeed.. Little, Brown
A Co. 1963) (1881).

141, 1d. al 5.
142. Pragmatism was in its origins and sentiments directly related to positivism. Professor Hor-

witi deftly summarizes this point in showing how "conscquentialism" became the key factor in
legal pragmatism: o ) )
The appearance of pragmatism in America philosophy around the turn of lhe century
represents a challenge to Ihe prevailing process-oriented conception of justice that had
dominated late ninctecnih-ceniury American thought. This turn to conscquentialism
in social thought is an important expression of the gradual disintegration of the belief
in neutral processes, especially a neutral market economy, as the legitimate distribu-
tor of just rewards.

Horwitz, supra note 107, at 194-95. ) )
143 In 1882, Ihe year after Holmes published The common /jm. he became a professor of

law at Harvard. President Theodore Roosevelt appointed him lo the Supreme Court in 1902
where he served for nearly thirty years. The important "Place of Justice Holmes" in American
jurisprudence is discussed most recently by Horwitz 1d. al 109-43.

144 4.8l 140 . . -
I1" 13 1am not disagreeing with Professor llorwitz's generalization here But | am under-
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Horwitz asserts, to acquire juridical powers. The sacred bastion of
the institution of conscience had to be subverted. A crucial set of
Supreme Court decisions146 that reflected the appearance of this
phase of what 1 call "the eclipse of Protestant hegemony” 147 sig-
nalled the critical shift in legal and social scientific anthropology
from an early Victorian emphasis on the sacredness of characterl4
to a psychoanalytical redefinition of conscience.

Toward the end of his distinguished tenure on the bench of the
Supreme Court,14* Justice Holmes, often called "the Great Dis-
senter,” participated in opposing the majority's decision in United
Stales v. Macintosh.16° This decision is usually cited for its contri-
bution to the ongoing struggle to maintain legal respect for consci-
entious objection to warfare. But it also signified the decline of the
sanctity of conscience in American jurisprudence.

Although Professor Douglas Clyde Macintosh, a Canadian, ha')
served on the faculty of Yale Divinity School since 1909, scve.al
anomalous circumstances prevented him from applying for citizen-
ship until 1925.161 Macintosh, a professor of theology and an ex-

scoring its incompleteness. The decline of Darwinism certainly led to the development of legal
pragmatism But this is largely a nineteenth-century development Explaining what happened be-
tween its definite decline by 1900 and the resurgence of the various forms of realism In the 1930s
is a task beyond the scope of both Professor llorwitz's excellent study and this Essay see Jon Il
Roberts. Darwinism and the Divine in America Protestant Intellectuals and Organic
Evolution. 1859-1900 (1988). Nevertheless, Professor Degler complicates glib generalizations
about social Darwinism's history by reminding the students of that history that decline docs not
necessarily mean defeat. see Carl N Decler. In Search of Huma i Nature Tiie Decline
and Revival of Darwinism in American Social Thought (1991).

146. see Girouard v. United Stales, 328 U S. 61 (1946); United States v. Macintosh. 283 U S.
605 (1931); United States v. Schwimmer, 279 U.S. 644 (1929).

147. For a brilliant analysis of lhe importance of conscience to the theological jurisprudence of
Calvinistic Protestantism, see David Little. Religion. Order, and Law a Study in Pre-
Revolutionary England 33-80 (1969)

148. Sec Stanley Coben. Rebellion Against Victorianism The Impetus ior Cultural
Change in 1920s America 3-35 (1991), where Coben discusses the decline of the influence of the
Victorian notion of character in American culture. Despite his enriching insights, he overlooks this
development as another important instance of his argument, and as a sign of the increasing influ-
ence of psychoanalytical language in the United Slates see Nathan G Hale. Jr Freud and
tiie Americans The Beginnings of Psychoanalysis in the United States. 1876-1917
(1971); John R Seeley. The Americanization of the Unconscious (1967). Freudiamsm s
influence was especially keenly felt among "mainline" American religionists. see Ann Elizabeth
Rosenberg. Freudian Tiieors and American Religious Journals. 1900-1965 (1980). Al-
lison Stores Ministry after Freud (1985).

149. Justice Holmes retired from Ihe bench in 1932

150. 283 US 605 (1931).

151 Preston Warren. Out oi the Wilderness Douglas Clyde Macintosh's Journlvs
THROUGH THE GROUNDS AND CI AIMs OF MODERN THOUGHT 1-2 (1989).
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ceedingly scrupulous person, refused to answer Question #22 on the
naturalization form in the affirmative.I” The form stated, “ If neces-
sary, arc you willing to take up arms in defense of this country?" I’
The immigration officer denied Macintosh's application. Macintosh
took the matter before the United States District Court of Connecti-

cut where he argued:

[Jjust as ihe native-born citizer  a citizen without having had to promise
beforehand that he will support ;;iy and every war which any future Gov-
ernment of the country may engage in during his lifetime, so, it seemed lo
me, the naturalized citizen . , . who has not been required to make any
immoral promise to do what might possibly seem wrong to him when the

time camc.,M

Macintosh himself did not directly appeal to conscience as a defense
for his decision not to invest the state with the privileges of moral
sovereignty. But he appealed to the doctrine of just W a r rather
than the sanctuary of American pacifism, the institution of con-
science. He also went beyond an appeal to justa bella. He claimed
access to “the will of God."I* In fact, he pitted his access to the
will of God against the government's implied privileged access: “In-
terpreting the will of God, however, as what is right and for the
highest well-being of all humanity, I felt that | ought not to put my
allegiance lo any country, not even my own, above allegiance to the
will of God, thus interpreted.”1& In short, Macintosh wanted to re-
serve the right to question the morality of government decisions that
could possibly offend the "highest well-being of all humanity" which
he believed formed the core of what he calls “the will of God.” De-
spite his argument, the district court denied Macintosh citizenship.
1John W. Davis, Macintosh's attorney, immediately appealed the
professor's case to the appellate court, which reversed the district

152. Macintosh. 283 U.S. ‘617.

153. 14,
154, I\?VaRREM, supra Note 151, at 4. One of his Vale colleagues later characterized Macintosh

as a person who "believed that there is a truth and that he had it, and that this truth is of
paramount importance." Roland U. Bainton, Yale and the Ministry A History Of Educa-
tion roa the Christian Ministry at Yale from the Founoing in 1701, at 227 (1957).

155. see 3 Stokes, supra note 75, at 271 (discussing lhe relevance of jusia bella lo this case).
For a discussion of the contribution of Christians lo the development of Justa beila theory and
practice offered by an eminent church historian and Quaker, see RolaNO H Bainton. Christian
Attitudes Toward War and Peace A Historical Survey and Critical Re-evaluation
(1960) see aisu James Turner Johnson. Just War Tradition and the Restraint of War
A Moral and Historical Inquiry (1981)

156 Macintoih. 283 US. at 618

157. Warren, jupra note 151. at 4
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court's denial.1®

The government of the United States appealed to the Supreme
Court where a five to four majority of Justices were not convinced
by Macintosh's reasoning.1® The Court handed down its decision in
1931. Justice George Sutherland wrote the majority opinion that de-
nied Macintosh citizenship. The following comment in his opinion
speaks most directly to the concerns of this Essay:

When [Macintosh! speaks of putting his allegiance to the will of God above
his allegiance to lhe government, it is evident, in the light of Itis entire state-
ment, that he means to make his own interpretation of the will of God the
decisive test which shall conclude the government and stay its hand. We are
a Christian people, according to one another the equal right of religious
freedom, and acknowledging with reverence the duly of obedience to the will
of God. But, also, we are a Nation with the duty to survive; a Nation whose
Constitution contemplates war as well as peace; whose government must go
forward upon the assumption, and safely can proceed upon no other, that
unqualified allegiance to (he Nation and submission and obedience lo the
laws of the land, as well those made for war as those made for peace, are
not inconsistent with the will of God." *

Justice Sutherland appealed to the Court’s denial of citizenship in
an earlier case, United States v. Schwimmer,'*1as a precedent for
the majority's denial of the same to Macintosh.L,1 But he apparently
forgot the dissent of Justices Holmes and Brandeis where Holmes,
speaking for the minority, cast the case as more a "freedom of
thought" case than a religious liberty case.l

Chief Justice Charles Evans Hughes, who wrote for the minority,
rightly dismissed Schwimmer as not being very pertinent to Macin-
tosh because it “stands upon the special facts of that case."18* But
he argued that one of the famous Mormon polygamy cases of the
nineteenth century® was a more pertinent precedent hecause the

158. Macintoih v. United Stalet, 42 F.2d 845 (2d Cir. 1930).

159. United Statu v. Macintoih, 283 U.S. 605 (1931).

160. 1d. at 625 (citation omitted).

161. 279 U.S. 644 (1928).

162. macintosh, 283 US. at 620-21.

163. schwimmer, 279 U.S. at 654-55 (Holmes, C.J., dissenting). Holmes stated:
Some of her answers might excite popular prejudice, but if there is any principle of
the Constitution that more imperatively calls for attachment than any other it is lhe
principle of free thought — not free thought for those who agree with us but freedom
for the thought that we hate. | think that we should adhere lo that principle with
regard to admission into, as well as to life within this country.

164. macintosh. 283 US. at 63S (Hughes, C J., dissenting).
165. set Davis v. Beason, 133 U.S. 333 (1890).
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majority's opinion offered a definition of religionl" that he believed
was applicable in the Macintosh case. Hughes argued that this defi-
nition of religion is similar to Macintosh’s definition because both
definitions embrace the notion of "the will of God" as being central
to most understandings of religion.1'7 According lo Hughes, "One
cannot speak of religious liberty, with proper appreciation of its es-
sential and historic significance, without assuming the existence of a
belief in supreme allegiance to the will of God."I" Indeed, Hughes
argued that Professor Macintosh, “when pressed,” believed that the
religionist has a paramount duty to obey the will of God. For Mac-
intosh, this is "what is axiomatic in religious doctrine.”" Chief Jus-
tice Hughes believed that the majority’s opinion in the Macintosh
case posed a threat to the institution of conscience. He declared,
"And, putting aside dogmas with Jheir particular conceptions of de-
ity,'TreeHonnjnfonsclencrTTseTfim lic convic-
tloﬂuogfhggrgmi%%& (%Hﬁllthe’ majority’s emphasis Oll duty to country
placed country above duty to God. Although Hughes did not say
this directly, he implied that there was a danger here of making the
state itself a religion. In (act, he introduced his focus on the doctrine
of the will of God with the assertion that the decision to place loy-
alty to God above loyalty lo the state did not necessarily mean that
conflict between the two would ensue. But he reminded the majority
that legal respect for the sanctity of conscience had been a noble
and longstanding tradition in American jurisprudence. His entire
statement needs lo be repeated for the sake of emphasis:

I Much has been said (in Justice Sutherland's opinion) or the paramount duty 1
to the Stale, a duty to be recognized, it is urged, even though it conflicts *

1 with convictions of duty to Cod. Undoubtedly that duty to the State exists
within the domain of power, for government may enforce obedience to laws
regardless of scruples. When one's belief collides with the power of the
State, the latter is supreme within its sphere and submission or punishment

« follows. But. in the forum of conscience, duty to a moral power higher than
A the State has always been maintained. The reservation of that supreme obli-

166. macintoin, 283 U.S. at 634 (Hughes. C.J., dissenting). Chief Justice Hughes quoted the
following definition of religion given by Justice Stephen J. Field, who wrote for the majority in
Davis v. Brason: “ “The term "religion” has reference to one's views of his relations to his Creator,
and to the obligations they impose of reverence for his being and character, and of obedience to
his will." n1 (quoting oavis. 133 U.S. at 342).

167. 1d

168. 1a.

169 1d

110. Id.
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gation, as a matter of Princip_le,, would uniuestionably be made by many of A
Mour conscientious and faw-abiding citizen”'1

Justice Sutherland, however, had already accused Professor Mac-
intosh of ot being “attached to the principles of the Constitu-
tion."m In a direct repudiation of Macintosh’s “carefully prepared”
brief, Sutherland argued that Macintosh asserts the existence of a
constitutional ight that is nonexistent.15 With obvious irritation,
Sutherland blasted Macintosh's reasoning with these words:

This, if it means what it seems to say, is an astonishing statement. Of
course, there is no such principle of the Constitution, fixed or otherwise. The
conscientious objector is relieved from the obligation to bear arms in obedi-
ence to no constitutional provision, expressed or implied: but because, an

%nly because, it has accorded with the policy of Congress thus to relieve
im.11

The really surprising aspect of this skillful argument is its display of
“social amnesia"18 and legal indifference to the sanctity of con-
science._Justice Sutherland either did not know, or had forgotten,
thatfthe constitutional debates were very much concerned with the
problem of insuring legal- respect for tTie sanctity of conscience.1B
Chief Justice Hughes concluded his objection with a pointed re-
minder to the majority that Macintosh’s assertion of the constitu-
tionality of his right to have religious scruples was "not in opposi-
tion to, but in accord with, the theory and practice of our

(Qwyernment in relation to freedom of conscience.”177

171 1.
172. 1d. al 616.

173. 1d. al 623. Sutherland quotes the following remark from Macintosh's brief:
"To demand from an alien who desires to be naturalized an unqualified promise to
bear arms in every war that may be declared, despite the fact that he may have
conscientious religious scruples against doing so in snmc hypothetical future war,
would mean that such an alien would come into our citizenry on an unequal footing
with the native born, and that he would be forced, as the price of citizenship, to
forego a privilege enjoyed by others. That is the manifest result of the fixed principle
of our Constitution, zealously guarded by our laws, that a citizen cannot be forced

and need not bear arms in a war if has conscientious religious scruples against doing
s0."

Id.
174. 1a.

175. "Social amnesia is society's repression of remembrance — society, own past. It is a
psychic commodity of the commodity society." Russell Jacoby. Social Ameesia A Critique

of Conformist Psychology from Aoler to Laing 5 (1975).

176. For a general survey of the impact of the struggle for religious freedom during the 1780s

and 1790s, see | Stokes, supra note 75. al 366-646, and Smith, supra note 75. at 2-90

177 macintosh. 283 US. al 635 (Hughes, C.J., dissenting)
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In 1931, the Supreme Court, and indeed the entire nation, was
undergoing profound changes.” * New alliances were forming across
traditional boundaries in order to address pressing concerns. This
was particularly true in the intellectual arena. Shifts in the foci of
both theology and jurisprudence were far more evident in the Mac-
intosh case than most of its observers have noted.” * Elwyn A.
Smith, a quite astute student of the career of the relation between
religion and conscience, correctly observed that the Macintosh ma-
jority “identified" Macintosh’s “conscience as secular.""*0 But inat-
tention lo changes in both jurisprudence and theology led him to
characterize the crisis incorrectly as a crisis in the privacy of con-
sclence rather than as a crisis in the social, political, ethical, and
religious meanings of conscience. For most of its public career, the
institution of conscience had an honorable role in shaping an Ameri-
can public ethics. But by the 1920s and 1930s, conscience was so
confused with its cousin concepts, consciousness and conscientious-
ness. that several students of casuistry sought to address the crisis i :
. N
|tsorrr1]%ann|(r)1 '%Ie nineteenth-century American theologian had de-
clared in the 1870s that “man's conscience and its education
through centuries of history arc the work of God, or nothing is."",,
The prevalent belief that conscience was a byproduct of a progres-
sive revelation that is revealed in history could not withstand the
growing influence of critical historical consciousness. Not even the
learned philosopher Josiah Roycc, with his tireless commitment to
idealism, could withstand this development. He reflected the frustra-
tion of many in a series of questions that also haunted many. Ac-

cording to Roycc:

Our differences regarding our conscience begin when questions arise of Ihe
following sort: Is our conscience inborn? Is il acquired by training? Are its
dictates the same in all men? Is it Cod-given? Is it infallible? Is it a sepa-

178. See Horwitz, supra note 107, at 169-212, for a discussion of changes in jurisprudence.
For astute discussions of major theological transitions during this period, see Ihe following: Wil-
liam Dean. American Religious Empiricism (1986); Hutchison, supra note 1)7, at 288-310;
Randolph Crump Miller. The American Spirit in Theology (1974). )

179. see Paul G Kauper, Religion and the Constitution 27-28 (1964); Milton R Kon-
vitz. Religious Liberty ano Conscience A Constitutional Inquiry 35-37, 88-89 (1968);
Smith, supra note 75, at 250-52; Smith, supra note 75. at 269-74.

180. see Smith, supra hote 75, al 251. . i

181. see Kirk, supra note 42; TV Smith. Beyond Conscience &1934). ]

182. Newman Smith. Old Faitiis in New Light 69 (New York, Charles Scribner's Sons,

1879). see Roberts, supra noie 145, al 174-208,
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rate power of Ihe mind? Or is it simply a name for a collection of habits of
moral judgment which we have acquired through social training, through

reasoning, and through personal experience or the consequences of
conduct?1”

John Dewey led the pragmatists in saying "yes" to Royce's last
question. In a classic manifesto on the nature of moral knowledge,
Dewey advanced the position that conscience is a byproduct of so-
cialization, not, as some contended, "an original faculty of illumina-
tion."*' In Dewey's words:

In language and imagination we rehearse the responses of others just as we
dramatically enact other consequences. We foreknow how others will act.
and the foreknowledge is the beginning of judgement passed on action. We
know with them; there is conscience. An assembly is formed within our
breast which discusses and appraises proposed and performed acts."

Dewey argued that conscience is a form of moral and social knowl-
edge acquired through education and experience. It is not a subsidi-
ary of either moral intuitionism or consciousness. Dewey was the
enemy of any equivocal cpistemology that preached the erroneous
belief that knowledge is discontinuous with "the workings of natural
impulses in connection with environment."*8 However, Dewey had
two major opponents*¥7 who stated their case in the 1930s against
his effort to socialize conscience.

In order to appreciate the critiques levelled by Rcinhold Niebuhr
and T.V, Smith, the public status of conscience in the 1920s needs
to be mentioned. Dewey’s strategic redefinition of the social founda-
tions of conscience was a crucial buoy in the midst of a tidal wave of
secular psychologizing, if not attempted dissipation, of conscience.
The effort to overthrow Victorian fidelity to the questionable thera-
peutic value of “guilt," among devotees of popular Freudianism, led
many to associate conscience with having the chief agency for fo-

183. Josiah Royce, The Philosophy of Loyalty 166 (1908).

184. John Dewey, Human Nature and Conduct An Introduction to Social Psychol-
ogy 187 (Henry Holl * Co. 1957) (1922).

185. 1d. al 315.

186. 1d. al 187. The resurgence of this self-conscious Arisiolelian view of lhe relation between
personality ant) nature was quite widespread among the intelligentsia in both Europe and the
United States. see I Stuart Hughes. Consciousness and :ociety The Reorientation oe
European Social Thought. 1890-1930 (1958); James T KLoppENaERG. Uncertain Victory
Social Democracy and Progressivism in European and American Thought. 1870-1920
(1986); Henry F May. The End of American Innocence A Study of the First Years of
Our Own Time. 1912-1917 (1959).

187. There wete of course many others. But the critiques of Green and Niebuhr are more
pertinent lo my poinl.
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meriting guilt within the human psyche. One well-known religious
psychologist complained bitterly about this state of affairs. He said,
"The average psychology pays little, if any, attention to conscience.
An examination of 20 secular psychologies, selected from a shelf
almost at random, revealed the fact that out of 10,070 pages not one
page was devoted to conscience."™* Vergilius Perm, a noted Lu-
theran philosopher of religion, joined in this complaint, and added,
“There have been abuses of the appeals lo conscience in the past,
just as there are abuses of all of God's choicest gifts. But when even
the church begins to systematically ignore conscience, conscience is
a force of sufficient activity and vitality to break the old wine-
skins."18* Many felt that the jaded house of conscience — some felt
hopelessly in bondage to the problems of theism — had crashed on
the precarious shores of modernity.1*0 ,

Reinhold Niebuhr's Moral Man and Immoral Society11 could
not have been published at a more propitious time. It was a crisp
and prophetic, but nuanced, defense of the possibility of individual
moral integrity in the midst of incalculable public cynicism and de-
featism. In fact, Ralph Henry Gabriel defined this era as “individu-
alism at Bay."I* In the midst of one of the deepest economic de-
pressions in American history, the heroism of the moral individual
was under seige. Resentment toward the wealthy who flaunted their
status during the 1920s grew in proportion to the depth of the mis-
ery. But many of the churches who belonged to the Federal Council
of Churches had benefitted from, and aligned themselves with,
wealth,1*3 and based this behavior on a liberal doctrine of human

188. OM Norlie. An Elementary Christian Psychology 143 (1924) This is also quoted
in Vergilius Perm What is Lutheranism? A Symfosium in Interpretation 263 (1930).

189. Ferm. supra nule 188. al 264. )

190. set Walter Marshall Horton. Theism and the Modern Mood (1°30)

191. Reiniiold Niebuhr. Moral Man ano Immoral Society A Study in Ethics and

Politics (Charles Scribner's Sons 1960) (1932).
alph Henry Gabriel * Robert H Walker, The Course of American Demo-

cratic Thought 443-67_é3d ed 1986). . . .

193. For a very accessible recent introduction lo Ibis chummy cllios lhal nurtured and sus-
lained most of Ihe Proleslant denominations who belonged lo the Federal Council of Churches
since il was founded in 1908, see 2 Martin E Marty. Modern American Religion The
Noise of Conflict. 1919-1941 at 33-5S (1991). Most of the major African-American denomi-
nations belonged lo the Federal Council of Churches. While a few of their larger urban ministers
and congregations benelitled from ihe largess of the wealthy, usually racialist, if not racist, pa-
Ironiring accompanied such relationships. The patronage that John Wanamaker of Philadelphia
extended lo lhe Reverend Charles Albert Tiridlcy. Ihe famous gospel music patriarch and pastor
of ihe Easl Calvary Methodist Episcopal Church, would be an example of this peculiar gratuity.
Although the nature and depth of lhe "friendship™ between Tindley and Wanamaker is not fully
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nature and an ebullient belief in progress.I¥4 Some religious leaders
like Reinhold Niebuhrf*5 grew increasingly embarrassed about the
too often uncritical acceptance of the alliance between religion and
undisciplined capitalism.

Niebuhr's Moral Man and Immoral Society is not often read as a
defense of CONSCIence. But it was. Niebuhr and his cohorts believed
that it was absolutely necessary to distance themselves from the
seemingly glib optimism that liberal culture Lad toward human na-
ture, progress, and secular culture. If a prophetic critique of status
quo was to have a viable intellectual foundation, it would be of cru-
cial importance to rebuild its foundations which rested .partly upon
the anclen regime of conscience. After asserting correctly that natu-
ral sociologists, such as Herbert Spencer and Edward Westcrmarck,
had reduced conscience to “fear of the group,” Niebuhr fired this
sah'o at the forces of nihilism and cynicism by dismissing the notion
that conscience is a social phenomenon. “Obviously,” Niebuhr rea-
soned, "defiance" of one’s community “points to a force cf con-
science, more individual than social." In fact, for Niebuhr:

The individual character of conscience docs not preclude lhe determination
of most moral judgments by (he opinions of Ihe group. Most individuals lack
« ihe intellectual penetration to form independent judgments and therefore ac-
cept the moral opinions of their society. Even when they do form lheir own
judgments there is no certainty that lheir sense of obligation toward moral
values, defined by lheir own mind, will be powerful enough to overcome (he
fear of social disapproval. The social character of most moral judgments 3nd
lhe pressure of society upon an individual are both facts lo be reckoned

with; but neither explains the peculiar phenomenon of the moral life, usually
called conscience.

Niebuhr believed that the deontologist's urge to “cultivate" a sense
of duty would also be an insufficient explanation of the wellsprings

evident in his very helpful, but uncritical, biography, see Ralph Il Jones. Charles Albert
Tindley Prince of Preachers 82 (1982). The cultural alienation between blacks and whites is
revealed most notably in their music. For an excellent recent study of the African-American gos-
ﬁ)_el music tradition, see Michael W Harris. The Rise of Gospel Blues The Music or

iiumas Andrew Dorsey in the Urban Church (1992).

194. The classic study of this phenomenon was published in 1929 by Reinhold Niebuhr's
brother, a professor of theological ethics at Yale Divinity School. see Niebuhr The Social
SouRCts or Denominationalism, supra note 139

195. For a fine biography of Niebuhr, sec Richard Wigiitman Fox. Reiniiold Niebuhr A
Biography (1985). The social and political activities of Protestant religious leaders are examined
in two excellent and enduring studies: Donalo B Meyer. The Protestant Search for Politi-
cal Realism 1919-19-41 (2d ed. 1988); Robert Moats Miller American Protesiantism and
Social Issues. 1919-1939 (1958).

196. Niebuhr, supra note 191. at 36-37.
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of conscience, nor do the other rational sources of conscience, such
as the many forms of human virtue. Niebuhr then brilliantly de-
scribes how captive they are to the infinite regressions of individual
and collective egoism.2*7

Many, including Niebuhr, began to fearl* the emergence of a
henotheistic state that identified the will of the government with the
will of God. Such theological ideologies were evident in Japan, Ger-
many, and Italy where fascism began to raise its infamous head.
T.V. Smith's cri de coeur for conscience, published the year after
Hitler's Nazis cunningly absorbed the Weimar Republic after burn-
ing the Reichstag, M certainly was also deeply troubled by what
some erroneously viewed as quotidian assaults on democracy al
home and abroad. According to Smith, "Nationalism is a-brcwing
its heady wine of secular sacredness with so enlarged a version of
conscience that they infer the presence or absence of citizenly inten-
tion by the inner conformity to this outer order."’ 00 Through several
stinging disclosures and critiques of the Hobbesian impulse in the
majoritarian ideology of Rousseau, Smith cites United States v.
Macintosh'°* as a crucial example of the creeping transformation of
American Jeffersonian democracy into a new Leviathan.

Unlike Rousseau, the Supreme Court in Macintosh identified the
will of the state with God’s will. According to Smith, "The Supreme
Court judges to be of supreme importance in crucial cases the prior-
ity of public to private conscience.”’0" Smith was appalled and star-

197. 11 is strange that Niebuhr does nol discuss the obvious impact of Ft jdianism on his
thought. In fact, he seems to be more interested in tracing the Christian roots in Auguslinian
thought of what are obvious Freudian perspectives. Niebuhr did, however, later distance himself
from Freud in his Gifford Lectures where he argued that “Freudianism pretends to explain all the
complexities of man's spirit in biological terms but fails lo explain how biological impulses should
have become transmuted into such highly complex spiritual phenomena." Reiniiold Niesuhr.
The Nature and Destiny of Man. A Christian Interfration Human Natuhe (Vol 1) 41
(Charles Scribner's Sons 1964) (1941).

198. ste Paul Hutchinson. Tiie Ordeal of Western Religion 115-16 (1911): H Rich-
a*d Nie«um». Radical Monotheism and Westehn Culture (1941); Nieruhr, iupra note
191, at 187-88.

199. The Nazis burned the Reichstag on February 27. By June 29, 1933, Minister Bernhard
Rust declared at a mass meeting of German Christians: "If anyone can lay claim to God's help,
then it is Hitler, for without God's benevolent fatherly hand, without his blessing, the nation
would not be where il stands today. It is an unbelievable miracle that God has bestowed upon our
people." Ernst Christian Helmreicii. The German Churches under Hitler Background.
Struggle, and Epilogue 138 (1979).

200. Smith, 1upra note 181, al 144-145.

201. 283 U.S. 605 (1931).
202. Smith, wprn nole 181, al 166.
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tied at the Supreme Court's assumption that the reality, not sanc-
tity, of the “inner voice" could be substituted for the convenience of
"external order.”” 0* He agreed with Chief Justice Charles Hughes's
claim that "the supremacy of conscience within its proper field" is a
cardinal principle of constitutionalism dating back to both John
Locke and Thomas Jefferson. Smith had been arguing vigorously
throughout this text that conscience’s nature, contra Dewey and
others, is inherently private. Al this point, however, he shifts gears
without stripping his logic of its acumen. He said, “In its proper
privacy it [conscience] is supreme, nor does it lose its nature when it
becomes public.” 04 Even when conscience agrees with public senti-
ment, it docs not lose its private nature. But if conscience goes
against “public declarations,” it makes little sense to invalidate it
because its nature is private. Smith insisted that the way to over-
come this effort to invalidate conscience because, of its "nature" is to
redescribe its nature, not redefine it.

For him, the difficulty confronting conscience in the new Levia-
than was more a problem of aesthetics than ethics. But we must
keep in mind that Smith understood both to be aspects of axiology.
Smith believed that value theory itself is subservient to CONSCIOUS-
Ness. Thus, it is better, and more accurate, to SEE conscience as a
dimension of CONSCIOUSNESS. He argued that “at least inside con-
sciousness, it is better to attend to the voice of conscience, regardless
of what its voice prescribes, since it is the catalyzer of the self.”" 00
He understood his dilemma, however, once conscience is severed
from ethics. He asked, “But with conscience thus dissevered from
conduct and hospitably housed in the ivory tower of the utterly sub-
jective, what are wc to do with the not infrequent claim of con-
science to be the basis of social order?”'03 By using an intellectual
strategy, reminiscent of Reinhold Niebuhr, who he describes as a
"Christian-communistic” servant of *half-hearted deprecations of
‘immoral’ elements in democratic societies," Smith advised his read-
ers to spurn defeatism and accept “the aesthetic attitude which |
have recommended, and a strategic technique thereto, psychoanaly-
sis, the brain child of an essentially Oriental mind." 07 But neither

203. 1d at 250.
204. 1d. at 251.
205. td.
206 1d.
207 1d. at J57.
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Smith's libertarian advice nor Niebuhr's Augustinian realism could
stem the desacralizing tide of modernity against the institution of
conscience,

In the historical context just described, small wonder that many,
despite the excellent respectively religious and secular apologetics of
Niebuhr a.id Smith, came to believe that conscience is a genteel
luxury that a socially conscious society could ill afford. Niebuhr
himself was pessimistic about the possibility of materialists either
seeing or resisting the tragedy of the demise of the sanctity of con-

science. He lamented:

We live in an age in which personal moral idealism is easily accused of
hyFocnsy and frequently deserves it. Il is an age in which honesty is possible
only when it skirts the ed%es of cynicism. All this is rather tragic. For what
Ihe individual conscience feels when it lifts itself above the world of nature
and the system of collective relationships in which Ihe human spirit remains
under the gower of nature, is not a luxury but a necessity of the soul. Yet
there is a beauty in our tragedy. We arc. at least, rid of some of our illu-
sions. We can no longer buy the highest satisfactions of the individual life at

Ihe expense or social injustice. 0*

Niebuhr fervently believed that the work of justice is powered by
disruptions of “the illusions” of a perfect society. These illusions
certainly endanger societal tranquility. But such “madness of the
soul," tempered by reason, is necessary. “One can only hope,
Niebuhr concluded, “that reason will not destroy it before its work
is done."10 S o

The nineteenth-century glorification of individualism110 now had
lo broker itself before the altar of society. Justices and intellectuals
like both Holmes and Hughes were often seen as the intellectual,
and sometimes genetic, legatees of Boston Brahmins1ll who, in turn,
were seen as the enemies of modern Americanism. Thurman Arnold
spoke for many when he rejected the impact of intellectual individu-

208. Niebuhr, supra note 191, at 276-77. ) ) .
209, td at 277. For a brilliant and, as usual, engaging analysis or what he calls "prophetic

pragmatism,” see Cornel West. The American Evasion of Philosophy A Genealogy of

Pragmatism (1989).
2?0 See \Fe?io liua Arieli. Individualism and Nationalism in American Ideology

(1%%) In fact, according to Schneider, Holmes “(p|ersonally , . continued to cultivate the gen-
teel life of a gentleman and fell a disdain for the hard labors to which his own theories were
condemning future judges." Herbert W Schneider A History 0r American Philosophy 563
n Il (1946) For a fine analysis of the extensive influence of this genteel tradition, see Peter
Durkin Hmi Tiie Organization of American Culture, 1700 1900 Private Institutions

Im o ami the Origins iji Amlrilan Nationality (1984)
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alism on American jurisprudence: “ldeals of law arise from the
hearts of people, not from refinements of intellectuals.”111 Despite
their rationalist suspicions about the God of the Puritans, the old-
line liberals, such as Holmes and Hughes, were nervous about for-
saking the spiritual directions of those old weathervanes atop the
New England meetinghouses. But George Santayana, surely not a
friend of the New England conscience, expressed the new-line lib-

eral consensus in this redefinition of conscience:

Conscience is an index to integrity of character, and under varying circum-
stances may retain an iron rigidity, like the staff and arrow of a weather-
vane; but if directed .by sentiment only, and not by a solid science of human
nature, conscience will al -ays be pointing in a different direction.1’

In Girouard v. United States,im Justice William 0. Douglas,
writing for the majority of the Supreme Court, repudiated the Mac-
intosh decision without seeing that the idea of the sacredness of con-
science had been substituted for a view of conscience as an honora-
ble sanctuary. Freedom of thought had become the protector of the
now subordinate, but still grand, old institution of conscience.ll0
Given the history of the institution of conscience, the difference is
subtle, but profound.

Conclusion

The acceptance of the legal demoralization of conscience is evi-
dent in the ambiguous professional definitions of both COnscience
and jv.nXprudence that are ensconced in the centennial edition of

212. Thurman W Arnold. The Symbols 0r Government 225 (1935). For a recent analysis
of ihe i;iumph and inherited difficulties of modern liberal culture, see Alan Dawley. S truggles
rtoM Juyuce Social Responsibility and the Liberal State (1991).

21). George Santayana, The Genteel Tradition at Day. in The Genteel Tradition Nine
F«ays b}/ 6'eurge Santayana 153, 193 (Douglas L. Wilson ed.. 1967).

204, )I* US."61 (1946).

215. Douglas said:

The struggle for religious liberty has through the centuries been an effort to accom-
modate ihe demands of the State to the conscience of the individual. The victory for
freedom of thought recorded m the Bill of Rights recognizes Ihal in Ihe domain of
conscience Ihere is a moral power higher Ihan ihe Stale. Throughout Ihe ages men
have sulTcred death rather than subordinate Iheir allegiance lo God to the authority
of Jne Stale. Freedom of religion guaranteed by the First Amendment is Ihe product
of Ihal struggle.
1d at 68. Some commentators on this opinion misunderstood its view of conscience. For example,
Sidney F. Wheeler slates that in cirouard. "Conscience and God were treated as synonyms."

Sidney F. Wheeler. constitutional Lav — Black Mustimtsm Is @ Religion Within the Meaning
n the First Amendment. 24 Ga BJ 519, 520 (1962) (cilalion omitl:d).
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Black's Law Dictionary."* The authors of the latest edition define
conscience as “'the moral sense” whereby we judge “the moral quali-
ties of actions, or of discriminating between right and wrong." 217
They also define conscience as “the moral rule which requires pro-
bity, justice, and honest dealing between man and man . .. ."m
How can conscience be both simultaneously an innate, individual
moral sense, as this definition implies, and a commonly recognized
"moral rule?" Granted, certainly moral governance of the self and
society are deeply yoked. The strength and effectiveness of the bond
between them, however, depends on the nature, kind, and degree of
communal norms.

In law, one would logically expect jurisprudence to be concerned
with the epistcmological and axiological presuppositions that make
the bond between individual and social probity just. But, according
to Black's Law Dictionary, this is not the primary function of juris-
prudence. It defines jurisprudence as “the philosophy of law, or the
science which treats of the principles of positive law and legal rela-
tions.” 11* In fact, the authors dismiss the idea that jurisprudence
should be concerned with either moral sense or moral duty: “It has
no direct concern with questions of moral or political policy, for they
fall under the province of ethics and legislation."” 0 This allegiance
to intellectual bifurcation is frustrating for both its proponents and
opponents. Martha Minow correctly pinpoints the difficulty that
such "descriptions of legal reasoning" encounter when they

treat the categories of law as given receptacles, ready to contain whatever
new problem may arise. Missing from these descriptions is the possibility
that our very process of sorting may stretch some categories, contract
others, or even require us lo invent a new box for what we cannot yet

classify.I'1

Professor ~ Minow calls these phenomena "dilemmas of

difference.” I" . _
Various terms like “difference"” and "otherness" are used to de-

scribe and define the complex set of phenomena and issues that

216. Black's Law Dictionaky (6th cd. 1990).
217. 13. at JO).

218, 1d.

219. td. at 854.

%%(1) 1d. at 855,

Maxima Minow. Making All the Difeekence Inclusion Exclusion, ano Ameri-

can Law 8 (1990).
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sympathizers of “critical legal studies," like Professor Minow, seek
to explore. The expansion of the vocation and consciousness of juris-
prudence to inclu 'e ethics (and other disciplines) is an attempt to
respond to the realities of cultural, racial, and sexual diversity.

| do not see myself as a detractor of religious liberty. But I do
believe that its foundations in jurisprudence, ctiiics, and theology
must address the postmodern awareness of the epistcmological prob-
lem of representation, and the cultural, as well as moral, crisis en-
gendered by cultural diversity, and by cultural perversity in the
form of rampant nihilism and undisciplined cynicism.

Often without pinpointing the locus of this latter difficulty, Amer-
ican religionists have characterized this situation as the problem of
the invasion of the secular into the preserves of religion. Stating the
problem in this fashion encourages lamentation rather than analysis.
We need to go beyond the point of serving notice that legal respect
for the sacred has declined. We need to identify when and where the
law makes little or no provision for the sacred. | am also suggesting
that we need to reassess why and whether conscience offers a suffi-
Ic_itt)ent moral basis for the Bill of Rights, and especially for religious
iberty.

There have been many areas of conflict between church and state
over the issue of what is sacrrl und what is not. They include issues
related to the sacredness of both the conscience and the body. The
state has managed rather successfully to avoid interference in mat-
ters of doctrine and polity except in situations and disputes that in-
volve religious conceptions and practices about the human body,
space (especially property), management of religious business af-
fairs, and matters concerning moral and religious principles.

Often the issues related to the assertion of the prerogatives of reli-
gious and moral principles arc placed under the rubric of “con-
science." Much of the discussion related to religious liberty has
sought to define issues as they relate to the presumption of the pre-
rogatives of conscience rather than to the need to define what is
meant by conscience. Each of these in some way impinges upon the
slate’s reserved right and obligation, lo use the words of the Pream-
ble of the United States Constitution, to “establish Justice, insure
domestic Tranquility, provide lor the common defence, promote the
general Welfare, and secure the Blessing of Liberty to ourselves and
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our Posterity . . . This sounds like a perfectly reasonable for-
mulation. But it is really a self-authenticating assertion of the sover-
eignty of the state in the name of advancing the sovereignty of the
people. Once again a government appealed to the myth of a social
compact in order lo advance its own interests.” * We are left with a
question that haunts the twentieth century: Who constrains nation-
states that turn national interests into a fetish even to the point of
destroying human life and cultural diversity?

Although | have constructivist concerns which | failed to resist
the temptation to raise throughout this Essay, | have sought to
problematize the role of conscience in American jurisprudence. The
disclosure of surds and discontinuities in an inadequate profile of
conscience’s career in modern, and especially American, jurispru-
dence has been my primary objective in this exploratory Essay.
Conscience is as subject to the caldrons and anxieties of contingency

as other modern claimants for certainty.

223 US Const pmbl. ) .
224. see JW Guucli. The Social Contract A Critical Study or Its Development (2d

ed lo<7>: Sheidon S Wolin. Politics ano Vision Continuity and Innovation in Western
Political Thought 3)8 (i960)

REPENTANCE, CONSTITUTIONALISM, AND SACRALITY
Douglas Sturm*

Let me begin by expressing deep thanks to James Washington for
his provocative essay." He has adopted an original tack on the topic
of this panel, namely, “An Historical Perspective of Religion's
Views of the Law of Church and State.”” His focus on the meaning
of conscience and the manner in which freedom of conscience con-
stitutes a central political and religious question in the piodern age
is refreshing, As intended, his remarks are suggestive and bristle
with multiple possibilities and problems. | am particularly drawn to
his constructive suggestion that within our contemporary cultural
milieu, conscience be reinterpreted for constitutional purposes as
*adherence to the sanctity of the body."2 He further suggests that
as a consequence of that rcinterpretation, the First Amendment be
construed as providing protection of the bodily integrity of all citi-
zens, indeed all persons, if not all kinds and conditions of life, as a
"primal natural right."5 As he is surely aware, that consequence
may be construed, as a Karl Llewellyn would remind us, either nar-
rowly or broadly.* Given Washington's reference to the Native
American belief in the sacredness of the land and'how that belief
bears on the practice and theory of ownership,* | suspect he would
want that reinterpretation construed most broadly.

| have organized my remarks on the topic of “An Historical Per-
spective of Religion's Views of Law of Church and State” around
three themes: repentance, constitutionalism, and sacrality. While
these remarks are not in direct and explicit response to Washing-
ton's statement, they do bear on his concerns. In substance, the

+ Professor of Religion and Political Science, Bucknell University. This Essay is a revised ver-
sion of commemr presented on December 6 and 7, 1991, at the Conference on the Bicentennial of
g}eLIg\iAIII of Rights sponsored by (he Center for Church/State Studies, DePaul University College

1 James M. Washington. The Critit in ihe Sanctity of Conscience in American Jurisprudence,
42 DePaul 1. Rev 117(1992).

2. 1d. at 24,

3. 1d.

4 see Karl Llewellyn. Jurisprudence (1962): Karl Llewellyn. Bramble Bush (1960)

5. Washington, supra note 1. al 24 n.53.
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H|SI|IfLessons from History:
LLITISI|/E uthanasia in Nazi Germany

ft L

by PJ King

Present day death proponents of the "right-to-die” movement disavow any analogy between what they are selling
and what happened in Nazi Germany in the 1930%. And, if one does not examine the facts too closely, there
appears to be none. After all, Hitler was bent on exterminating the Jews, even though he destroyed a few thousand
others before he found his focus. His was a dictatorship, not a democratic nation. His agenda was political, not

moral. He fed on hate, not compassion. And one could add to the list.

However, if we look back to German society of the twenties and thirties, we find a civilized culture not so unlike
our own. As a nation, Germany took pride in its art, its culture, and its science. People engaged in business, vent
shopping, enjoyed their families, followed the news. Genocide did not seem a likely development But the seeds
had already sprouted, though few foresaw into what kind of twisting vines they would soon grow.

In 1920 was published a hook titled The Permission to Destroy Life Unworthy ofLife, by Alfred Hoche, M.D., a
professor of psychiatry at the University of Freiburg, and Karl Binding, a protessor of law from the University of
Leipzig. They argued in their book that patients who ask for "death assistance" should, under very carefully
controlled conditions, be able to obtain it from a physician. The conditions were spelled out, and included the
submission of the request to a panel of three experts, the right of tiie patient to withdraw his request at any time,
and the legal protection of the physicians who would help him terminate his life. Binding and Hoche explained how
death assistance was congruent with the highest medical ethics and was essentially a compassionate solution to a

painful problem.

Death assistance, according to the authors, was not to be limited to those who were able or even willing to ask for
it. They would have such mercy extended as well to "empty shells of human beings" such as those with brain
damage, some psychiatric conditions, and mental retardation, if by scientific criteria the "impossibility of
improvement of a mentally dead person” could be proven. The benefits to society would be great, they said, as
money previously devoted to the care of "meaningless life" would be channeled to those who most needed it, the
socially and physically fit Germans needed only to leam to evaluate the relative value of life in different

individuals.

An opinion poll conducted in 1920 revealed that 73% of the parents and guardians of severely disabled children
surveyed would approve of allowing physicians to end the lives of disabled children such as their own.
Newspapers, journal articles, and movies joined in shaping the opinion of the German public. The Ministry of
Justice described the proposal as one that would make it "possible for physicians to end the tortures of incurable
patients, upon request, in tne interests of true humanity" (reported in the N.Y. Times, 10/8/33, p. 1, col. 2). And
the savings would redound to the German people if money was no longer thrown away on the disabled, the

incurable, and "those on the threshold -fold age."

A 1936 novel written by Helmut Unger, M.D., further assisted the German people in accepting the unthinkable.
Dr. Unger told the story of a physician whose wife was disabled by multiple sclerosis. She asks him to help her

http://www.ohlollfe.org/euth/nazieuth.htni
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die, and he complies. At his trial he pleads with the jurors to understand his honorable motive: "Would you, if you
were a cripple, want to vegetate forever?" The jury acquit him in the novel. The book was subsequently made into a
movie which, according to research by the SS Security Service, was "favorably received and discussed," even
though some Germans were concerned about possible abuses.

With the public now assenting, the question turned from "whether" to "by whom" and "under what
circumstances."

The first known case of the application of this now-acceptable proposal concerned "Baby Knauer." The child's
father requested of Adolph Hitler himself that his son be allowed depth because he was blind, retarded, and missing
an arm and a leg. Surely, in his condition, he would be better off dead. Hitler turned the case over to his personal

physician, Karl Brandt, and in 1938 the request was granted.

Over the next few months, a committee set out to establish practical means by which such "mercy deaths" could be
granted to other children who had no prospect for meaningful life. The hospital at Eglfing-Haar, under the direction
of Hermann Pfannmuller, M.D., slowly starved many of the disabled children in its care until they died of "natural
causes." Other institutions followed suit, some depriving its small patients of heat rather than food. Medical
personnel who were uncomfortable with what they were asked to do were told this was not killing: they were

simply withholding treatment and "letting nature take its course.”

Over time Pfannmuller set up Hungerhauser (starvation houses) for the elderly. By the end of 1941, euthanasia
was simply "normal hospital routine."

In the meantime, no law had been passed permitting euthanasi.;. Rather, at the end of 1939, Hitler signed this letter:

"Reichleader Bouhler and Dr. Med. Brandt are responsibly commissioned to extend the authority
of physicians to be designated by name so that a mercy death may be granted to patients who,
according to human judgment, are incurably ill according to the most critical evaluation of the state

of their disease."

Interestingly, physicians were not ordered to participate, but merely permitted to if they so wished. It was to be a
private matter between the doctor and his patient (or the family if the patient was unable to speak for himself).

Brandt, testifying at his trial in Nuremburg after the war, insisted:

"The underlying motive was the desire to help individuals ./ho could not help themselves and
were thus prolonging their lives in torment.... To quote Hippocrates today is to proclaim that
invalids and persons in great pain should never be given poison. Butany modem doctor who
makes so rhetorical a declaration without qualification is either r liar or a hypocrite.... Lnever
intended anything more than or believed I was doing anything but abbreviating the tortured

existence of such unhappy creatures."

Brandt's only regret was that the dead patients' relatives may have been caused pain. Yet hejustified even that: "
am convinced that today they have overcome their distress and personally believe that the dead members of their
families were given a happy release from their sufferings." (A. Milcherlich & F. Mielke, The Death Doctors, pp.

264-265.)

Decide for yourselves whether parallels can be drawn between Germany in the thirties and forties and the world
scene in the nineties.

Copyright 1996 by P J King. Used'with permission.
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Life Devoid of Value
By Joseph CoUison
JUNE 1547

In 1985 when Dr. Joscp Mcngclc, ihe monster of Auehs\v:tz, was thought lo be still alive and hiding in South
America, a hearing was held in Jerusalem to obtain evidence against him. The Boston Sunday Globe described the
dramatic testimony: for three days, twins and dwarfs told a hushed audience how Mcngclc injected them with
medicine, mutilated them, and in one piece of testimony brought the audience to tears, tried to starve a newborn
baby to death to see how long babies could survive without food. The child's mother testified that she killed her

own child after six days to spare the haby any more agony.

Our minds recoil from knowledge of such horror, but we must never ignore it. Above all we must never forget Dr.
Mengele.

Hislorv books tell us that the Holocaust began in 1939, but lhal was onlv its official beginning. It dates from 1920
with the publication of a small book, THE RELEASE OF DISTRUCTION OF LIFE DEVOID OF VALUE, written
by a physician and a lawyer, Drs. Binding and Hoche. When the Nazis came to power in 1933, they discovered
Ihal Binding and Hochcs "Culture of Death" was already in operation. Their book had been the rational for a
program of forced sterilization, forced abortion, and the killing of the mentally and physically handicapped, the

elderly and social misfits.

Those who did the killing were riot soldiers or politicians. They were doctors, psychiatrists, lawyers and judges
who searched and found thousand of lives "devoid of value." They were willingly "creating a race of
thoroughbreds" and made no effort to keep it a secret.

Eventually, over three hundred thousand lives were "terminated" in hospitals and orphanages. Half were children.
Later, the Nazis used these methods to "terminate” others whose lives were "devoid of value" - Jews, Poles,
Gypsies. By 1945, seven million human lives were sacrificed.

In 1985, Dr. Mcngclc was indeed alive, still practicing his "profession” as an abortionist in Argentina. By then he
may have known how long a baby can survive, because two years before the Jerusalem hearing, a court in
Bloomington, Indiana, had ordered the local hospital not to perform a simple operation to allow a Downs
Syndrome baby to eat. It took Baby Boy Doe ten days to die the dreadful death of dehydration and starvation.

In 1973, the same year our Supreme Court told the world that they didn't know' whether or not an unborn why is a
person with "meaningful life," the NEW ENGLAND JOURNAL OF MEDICINE revealed that fourteen per cent of
Infant deaths at Yale-New Haven Medical Center were related to the withholding of treatment (treatment often being

food and water).

This fact was later confirmed when Senator Regina Smith. Chairman of the Connecticut Senate Health Committee,
held hearings on proposals to conform Slate law to the Federal Child Abuse Treatment Act. During the hearings
Doctors from Yale-New Haven testified to the widespread practice of allowing handicapped infants to die. They
estimated that 45 babies had been killed "in the recent past".

Three years after Senator Smith's hearings, the CBS program 60 MINUTES, in a segment on spina bifida babies at
Oklahoma Children's Hospital, reported that handicapped babies were allowed to live or condemned to die
according to a "scientific formula" used in American hospitals nationwide.

The "scientific formula”, published in 1983 in the journal PEDIATRICS is QL=NE\(H+S). "The quality of life
equals the child's natural endowments pins the status of his home (read money) and society (read social position)."

Ait! The wonders of science!

http://euthanasia.com/colllson.hunl
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An ACLU spokesman explained that doctors decided "..to let the children die because of their subjective belief that
the child .. may be better off dead than physically or mentally handicapped.” (Nat'l RTL News 5/16/95)

In the past decade a number of proposals have been made to declare infants "legally non-persons” up to a specified
period of time - six days, two weeks, six weeks, even a year. While such laws will lorobably have to wait their tum
on the slippery slope until the elderly can be euthanized, we will continue to hear calls for laws to allow parents and

doctors time to spot "defects” and legally destroy "defective” children.

In 1989, a group of 167 American pro-abortion scientists and doctors uttered the following absurdity to the U.S.
Supreme Court in the WEBSTER case: "There is no scientific consensus thata human life begins at conception, at
a given stage of fetal development, or at birth." Reread the last phrase.

We must never forget Dr. Mengelc. In a recent survey, three out of four doctors, said they would not keep a
handicapped baby olive. Recently, the topic on an afternoon talk show was whether we have the right to allow a

handicapped child to live!

Handicapped persons offer us the special gift of their kind and gentle love. I know no family of a Downs
Syndrome child who docs not cherish that love, as my family cherishes the love of little Michael, our autistic

grandson.

When | was chairman of the Killingly Town Council, the vice-chairman was a very dear friend of mine, Miss
Gertrude Stone. She had been born with spina-bitida and needed crutches and braces to walk. She was a warm and
generous person. Shortly before she died, she was honored as "Person Of The Year" by the Danielson Lions Club

and received recognition from the Northeast Department of Health and the area Four H Clubs for her service to the
people of Northeast Connecticut. If she were bom today, she would probably be killed. Her parents were poor

farmers.

http://euthanasia.com/colllson.htfDI
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If physician-assisted suicide ever is le-
galized, your access to high-quality
health care is Likely to be significantly re-
duced, even though taking your own life
may be the furthest thing from you mind.

And if you happen to have a disability
or serious chronic illness, you will be par-
ticularly at risk. Thats not just because
ofabuses, although I believe there would
be many.

It’s not just because of fears and
stereotypes about disability that are so
deeply rooted in our society, although
such prejudice increases the danger.

The basic problem is that legalized
physician-assisted suidde would inevitably
become the ultimate financial escape
hatch in a health care system that increas-
ingly is dominated by cost considerations,
even at the risk ofpatient well-being.

Consider this: In the last few years,
federal authorities have approved three
new drugs that, for tiie fLst time in his-
tory, have, an impact not just on the
symptoms but on the actual disease pro-
cess in multiple sclerosis, a disease that
has driven a significant number of peo-
ple into the arms ofJack Kevorkian. Un-
fortunately, these drugs are expensive
— about $10,000 to $12,000 a year per
patient.

Now think about the bean counters at
BigBucks HMO. Under current law, if
the HMO refuses to cover one of these
drugs for an MS patient who needs it,
and if the disease gets worse, the plan is
on the hook to provide care that may
turn out to be even more expensive than
the treatment that was rejected. If the
HMO refuses to provide care at that
point and the patients condition contin-
ues to decline, members and friends are
likely to start calling government regula-
tors, elected officials and lawyers, Bad
press about cases like this also could
mean the loss of multimillion-dollar em-
ployer contracts for the HMO. So, all
things considered, BigBucks HMO has
good reasons to think twice about deny-
Ing coverage.

But in a world where physician-assist-
ed suicide is legal, the HMO wvouid have
other options. It could simply drop expen-
sive treatments and services from the
plans benefit package, provide minimal
care ard, when the patient finds that life
no longer is tolerable, offer “compassion-
ate™ assistance in dying.

Family and political outrage arc un-
likely to be much of a problem once the
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idea of physician-assisted suicide be-
comes routine. Suidde would end the pa-
tient's “suffering” (and the stress that
suffering puts on the frmily) and the pa-
tient would be dead. Wouid anyone then
even think to challenge the pattern of de-
cisions that pushed the patient to the
point ofasking for help in dying?

Recent reports suggest that with man-
aged care dominating more and more of
mhe industry, health p'ans are less able to
avoid high-risk patients than in the past.
That’s probably one reason why more
plans are finding their profit margins
shrinking or disappearing. | believe
many also are now paying the price for
failing to meet the earlier needs of the
high-risk patients they couldn't avoid.

Yet the first response of the health
care industry (and many business pur-
chasers of health benefits) to reforms like
those recommended by the President’s
Advisory Commission of Consumer Pro-
tection and Quality in the Health Care
Industry and the California Managed
Health Care Improvement Task Force
has been to reject such proposals as “too
expensive.”

Legalizing physician-assisted suir. de
would allow health plans, insurance cr m-
panies and public programs like Med’rare
and Medicaid to appear “compassic nate”
while they cut back or eliminate coverage
for the. health and support service , that
can make for a good quality of life e /en in
the face of significant disability a id ill-
ness. For that reason, legalization i: likely
to reduce access to the very tilings that
might give a seriously ill or disabled per-
son a desire to continue living.

m d, /tlavofi i3.
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But the ramifications of legalization go

even further. Ifhealth plans begin cutting
back on coverage of expensive new treat-
ments for serious diseases like MS.
Alzheimer’s and AIDS, it would signifi-
cantly weaken or even destroy the market
for such treatments. And without a mar-
ket large,enough to at least recover their
costs, the pharmaceutical companies and
other investors who turn scientific re-
search into usable health care products
aren't very likely to spend the money nec-
essary to develop those treatments.
« As a result, we may never see cures
for many serious, currently incurable
conditions, or improvemenfs in the quali-
ty of life for people .with severe disabili-
ties and chronic health problems — even
though such developments may be well
within our reach.

As a public policy analyst, I've
watched HMO problems that | anticipat-
ed five or six years ago become pro-
nounced enough to create a consumer
backlash and demands for change —
even though most people ignored what 1
was saying years ago or dismissed it as
“catastrophizing.”

Unfortunately, the effects of legalized
physician-assisted suicide on the health
care system would be subtle and insidious.
By the time they are recognized (ifever), it
may be too late to change course. That’s
why we should avoid the mistake of mov-
ing down that road in the first place.

Laura Romson Mitchell is a Los Angeles-hased
public policy analyst, consultant and writer special-

izing in economic, health care and disability issues.
She hasjived with multiple sclerosis for many

years.
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PP Clergyman says:
“Sometimes abortion is the redem ptive thing to do.9

'You read that_coirectly. Not only does Planned Parenthood claim that kl||InE_ babies in the
womb s @ woman’s right, now it is trying to convince the world that there is some Kind of
religious reward for women who kill their babies! o _

The above quote was uttered bﬁ the Reverend Gene Mace, a minister with the United
Methodist Church, who is chaplain at the Methodist Medical Center in Peoria, Illinois, Rev. Mace
is also a member ofthe Clergy Advisory Board of Planned Parenthood Associatiop ofthﬁ reater
Peoria Area, His comments Were reported in the January 17 edition ofthe Peoria Journal Star.
Rev. Mace further explained that abortion is “redemptive” because it gives women a chance to
live a fuller life. “They don’t have to be branded,” he said.

“This thrust to mrks abortion into some kind Ofre|IHIOUS ceremony was not limited to a
lone minister in Peoria, Illinais. In fact, the Planned Parenthood Federation of America
coordinated “A Week in Faith for Choice™ in January. All across the United States, at PP
sponsored events, clergy people stood up and proclaimed that God had no problem with women
Killing their children. Rev. Mace’s comments were made at a Planned Parenthood sponsored
Interfaith Community Breakfast held in Peoria on Thursday, January 15.

~This is not the first time Planned Parenthood has tried to use rellﬁl_on tojustify its extreme
Posmons on the wanton taking of human life. In fact, it was one ofthe chiefstrategies used by its
ounder, Margaret San er’fﬂe e 1920% anci.l%()s. B N

In her“1922hook, ThePivot of Civilization, Sanger specifically used a minister, Ralph
Inge, to further her birth control and eugenics causes. In Chaﬁter IX ofthat book, Sanger first
identifies Inge as “The Very Reverend Dean of St. Paul’s Cathedral, London,” and then writes:

_Dean Inge believes Birth Control is an essential part ofEugenlc_s and an

essential part of Christian morality. On this point he asserts: “We do wish to

remind our orthodox and conservative friends that ihe Sermon on the Mount

contains some admirably clear and unmistakable eugenic precepts. ‘Do men gather

grapes ofthorns or figs of thistles? A corrupt tree cannot bring forth %ood fruit

neither can a good tree bring forth evil fruit, Every tree which bringeth not forth

good fruit is hewn down, and cast into the fire.” We wish to apply these words not

only to the actions of individuals, which spring from their characters, but to the

character of individuals, which spring from their inherited qualities. This extension

ofthe scope ofthe maxim seems to me quite legitimate. Men do not gather grapes

of thorns. As our proverb says, you cannot make a silk purse out of a sow’s ear. If

we believe this, and do not act tpon if. by trying to move public opinion towards



giving social reform, education and religion a better material to work upon, we are
sinning against the light, and not doing our best to bring in the Kingdom of God

upon earth.”

Incredible! Planned Parenthood began by trying to convince people of Sanger’s time that
using birth control to weed out the unfit and provide “a better material (meaning more intelligent
and more fit people) to work upon,” was an important thing to do for God. Now, Planned
Parenthood is using the same religious tactic to convince people ofthe 90's that killing babies is “a

redemptive thing to do.”
We must not stand by and let Planned Parenthood get away with this!

With your help, STOPP is launching an effort to unmask this outrageous position which
would be considered a heresy buy just about every major church denomination. A mother is not
redeemed by killing her child. STOPP is willing to stand-up and say so!

We are planning a campaign to educate the public and clergy all over the country on this
latest thrust by Planned Parenthood. We will be issuing press releases and preparing a booklet

which will be mailed to pastors exposing this lie.
We will begin by doing a thorough search of all statements made by Planned Parenthood

people during its “A Week in Faith for Choice.” Then we will publicize those statements and
show how Planned Parenthood is trying to set the stage for killing babies in even greater numbers
in the future.

We will also inform the public, and the pastors, ofthe religion that Planned Parenthood is
actually pushing. The religion written down in the Humanist Manifestos of 1933 and 1973. Those
ofyou who have seen our nine-part video series on Planned Parenthood know that the first talk is
devoted exclusively to these documents and PP’s connection to it. We are going to launch amajor
effort to get that video aired on every cable-access channel and in every church across the nation.

As usual, to do all this, we need vour help. We believe that this outrageous effort by
Planned Parenthood, to convince mothers that God wants them to kill their babies, needs to be
opposed. But, we need your financial gifis to help us launch our counter-offensive. The mailing
costs alone will run into thousands of dollars. Please send whatever you can so we can effectively
counter Planned Parenthood’s latest campaign.

And, please pray for the people at Planned Parenthood. Satan is ever present in the world
and must be particularly active in PP. To so openly mock God, they must be blind to His

goodness and His graces. Planned Parenthood people need your prayers — right now!
Please also pray for us — that we will be guided by God to the most effective ways to

counter this PP thrust.
With Prayers for Life,

~[Mn"edlak”~
President

P.S. Your gift in the enclosed envelope will allow us to expose PP’s latest attack on God and
His babies. Please be as generous as you can. Thank you for whatever you can send.

Gifts to STOPP International arc not deductible for income tax purposes

M fy-LL - kf< f 9Sox 3



| am attaching, for the record, legal written exhibits from the Valley Hospital case wherein
Valley Hospital personnel describe the feelings and morale of persons ‘indirectly’ taking
part in practices that they consider deeply against their conscience.
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January 22, 1993

TO: Jim Walsh, Executive Director
FROM Peggy Robinson, R.N., Surgical Services Manage
SUBJECT: elective Abortions

ormZ

As Kou know we have net in the past to discuss some of the problems
ve have experienced for years in the surgery department performing
elective abortions.  Prior to the 'board stopping elective
abortions, every nurse in the operating room had signed a statement
they would not participate in elective abortions. Some specify
they would not prepare the patient for surgery nor participate in
the actual procedure. There are different thoughts concerning
levels of participation. Preparing the patient for the procedure
(pre-op assessment, [I.V. therapy -etc.) is indeed viewed as
essential to performing the actual intraoperative procedure.
Cleaning the operating room and instrumentation, disposing of blood
products.and transporting the fetal E)arts to the lab were also seen
as participation. Therefore levels of participation remain a
freedom of choice for each staff person.

Staffing remained an ongoing concern. W ithout a trained operating
room nurse to assist in the procedure, an obstetric nurse
volunteered and was specifically trained for this one procedure.
When this obstetric nurse was 1ll or on vacation this procedure
could not be performed. Qualification was also a concern. In
order to perform an elective abortion | had to staff the obstetric
nurse and have two operating room nurses standing by in case of an
eme_rgencg_. For example, if the surgeon perforated the uterus and
an immediate hysterectomy had to be performed in order to save the
life of the mother. This increased staffing for potential
emergency coverage was less than cost effective.

Morale of the staff continued to be impacted. People refused to
help the obstetric nurse as she set up the room, performed the

procedure, and cleaned up after the case. If several abortions
were scheduled in one day, this nurse had to perform all the work
without assistance. This caused conflicting feelings as the

operating nurses wanted to help their co-worker, however wanted to
stand firm in their decisions and convictions regarding their
participation. Personnel problems remained, some | had observed
and some problems staff shared with me. One of our sterile

0G3
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processing technicians came to me distressed because after abortion
instruments had been cleaned in the decontamination sink, a fetal
part (foot) had been found in the drain.

Ongoing considerations to the problems of staffing, qualifications
of nurses performing the procedure, disruption in morale and cost
effectiveness of providing the service should be evaluated before
any attempt is made to reinstate elective abortions.

Thank you for your time and consideration.

OP4
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October 24, 1991

OCT2 - 19
Mr. Jaa«s Walsh

a Ie% Hospital VaiijrM Sflpfel
0X 1687
Pal—ar, AK  9-3545

Dear Mr. Walsh:

By now, you are aware that | will be leaving the practice
at Valley Hospital with Drs. . It is with a
great deal of sadness that leaving has become necessary. | wanted

to take this opportunity to explain to you my situation and the
major factor in my decision to leave.

Shortly after arriving here six weeks ago, | became aware that
second trimester abortions were being done at .Valley Hospital.
This saddened me greatly. | decided that | would not be able to
remain a part of a Hospital staff where normal fetuses were being
destroyed for birth control. These abortions are in conflict with
my moral feelings about life and my understanding of my

responsibilities as a physician to preserve life. This, therefore,
creates instability- in my job position and prevented me from doing
anything permanent about settling here in Palmer. We certainly
cannot buy a home or rent a home and get settled in and then turn
around and have to leave because of the continueo abortion policy
at the Hospital. We suspended our efforts to buy or rent a house
here. We also took our house off the market, rcr the
last six weeks, we have lived in a basement apartment waiting and
hoping the abortion issue would be resolved so we can move forward
in getting settled. Unfortunately, my wife and I, particularly

, reached a point where we could nolonger handle this "limbo"
condition. With winter and the holiday seasonapproaching, we need
to be settled, and that is what we must do.

Being new on the staff, | did not feel it appropriate to make a lot
of noise or cause a lot of trouble, but rather to quietly resign my
position at the Hospital.This | did two weeks ago, and will

finish ray work here at the end of this week.

*L'

0.11 EXKIIT:
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VALLEYM
HOSPITAL

January 21, 1993

To Jaaes G. Walsh, Executive Director

In the past, under che previous abortion policy at Valley Hospital, 1
had som sensitive staffinf Issues to work out in the Transcription
Department, those issues Involved two cranscriptlonlsts who were ada-
mantly opposed to abortion to the extent they could not transcribe che
operative reports dictated by physicians who performed abortions.

Gretchen Hau ART
Manager, Healtn Records

0087
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October 6, |

Board of Directors
Valley Hospital
Palmer, Alaska 99645

#
Ladies and Gentlemen

| wrote you in April, 1989 to strongly protest allowing second
and third trimester abortions in our hospital (copy enclosed). To
my knowledge, no abortiobi have been performed until now.
Regrettably this past week several abortions were permitted in
our operating room. '

Please remember that these abortions are hideous, involving the
dismemberment of a living human body and crushing of the skulll
For 2500 years doctor? such as myself have taken the Hippocratic
oath, forswearing abortion.

I have worked hard, along with many others, to improve the
quality and reputation of our hospital. will
undoubtedly play a major role in future advances. | would like
very much to paticipate in our growth using my knowledge, skills,
and experience.

However, if our hospital continues to allow these terrible

procedures, | feel our reputation will deteriorate rapidly. Many
of the patients we have worked so hard to attract will travel to
Anchorage again. Personally, I will feel compelled to find a

practice setting which is not involved with such atrocities.
Providence and Humana currently do not permit abortions. It is
past time for Valley Hospital to adopt the same policy. So far as

I'm concerned, no other course s acceptable. | await your
earliest decision.

Sincerely

1479
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TO:

FROM: , M.0., Chief of OB
OATE: May 11, 1981

SUBJECT: PATIENTS FOR PREGNANCY TERMINATION

| would like to ask that when ‘we are caring for patients who are having a pregnancy
termination that they not be placed in the v.cinity of the obstetric wing and nursery
wing. | recognize that there are instances in which we have absolutely no other rocm
to place patients, but | would mich prefer that they be placed in the hall either by
the emergency room or even in the hall on the atfod surg wing if this is necessary

It is my professional judgement that although these patients have been counselled t:
a considerable extent, there is no need for us to add insult to injury by placing
these patients where newborn babies are crying and where happy families are r°ceivi~-
their newborns. ~

If*theje are problems with this request, please let me know.

013
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\ i eyl | VALLEY HOSPITAL

January 21, 1993

ry>

M TO: Jim Walsh 1ijia A
H FROM: Kathleen W alker W illiam s t
SUBJECT: M arketing Survey Abortion Remarks
The following verbatim remarks regarding abortion at Valley

Hospital were recorded in the 1992 Marketing Survey:

Pg. 710-3-17 Death Valley

I don't support them - give second-triaester
abortions.

Pg. 710-3.18 Death Valley
Pg. 710-3.19 They perform abortions, I'm against abortions.
They do abortions, that is why | won't go
there.
Pg. 710-3.20 Performs abortions.
Voss
comrel .779 - - 7=

F--gal 3 - oi _£££.
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MAT-SU COALITION FOR CHOICE & DR. SUSAN LEMAGIE

v. AboaxL
VALLEY HOSPITAL ASSOCIATION, INC.a JAi.'IES G. WALSH
US District Coun forthe District of Alaska No. A 92 692C|I

SCHJIDULE OFABORTION PROCEDURES
October 3,1991 -November 3,1992

Description PRYSiCian —=———mrrrrrarerraree oo Hospital
01 #2 #3* #4 #3 Dr.Umigle Trtal

1. SOURCE OF PATIENTS:

Local (Palmer, W uilla, Houston, Willow, Sutton, Talkeeuu) 8 40
Outside local area (Anchorage 4,Soldotoa/Keaai 3, Yafcatat 1,

Fairbanks 1, Nenana 2, Ketchikan 1, W hittier 1) 2 13
Total D&C/D&E Pregnancy Related Pre Delivery in Hospital 9 7 3 9 5 20 53

2. MISSED AB (FETALDEMISE AND ANOMOLEES)

Local 9 7 2 8 5 3 34
Outside local area 1 1
Toul That Current Policy Would Still Allow 9 7 2 9 5 3 35

3. "ELECTIVE" ABORTIONS (Includes 2,1 patient HIV positive
and 1 fetus Cystic Fibrosis, that may or may not now be allowed)

Local 1 5 6
Outside *ocai area 12 12
Total That Current Policy Would Apparently NOT Allow 0 0 | 0 0 17 18

e Physician #3 is an associate of Dr. Lemagie.

IHEREBY CERTIFY THAT THE FOREGOING SCHEDULE IS AN ACCURATE SUMMARY OF FACTS
"OBTAINED BY ME FROM THE OFFICIAL RECORDS OF VALLEY HOSPITAL

i 7 :
niree C* LeS| (ZUk

a

STATE OF ALASKA )
) 3

THIRD JUDICIAL DISTRICT )

SUBSCRIBED AND SWORN TO BEFORE ME THIS /TWIDAY OF NOVEMBER. 1992

J(\jA VA
NOTARY PUBLIC IN AND FOR ALASKA
MY COMMISSION EXPIRES: Itj D 13
1 DEFENDANTS' EXHIBIT B

011
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cc:Mail for: Ted D&ats

Subject:  HJR5 in House Finance
A Forwarded: Representative Terry Martin - 3/24/98  10:15 AM
To: Tod Deats

Subject: HJR5 in House Finance o
From: ahipplerSmtaonl:’ne.net (Arthur E Hippier) at CC2MHSL

Date: 3/23/98 5:59 PM

Alaska Right to Life strongly urges the members of the House
Finance Committ- e to pass out with a "do pass" recommendation, Rep Terry
Martin's Freedom of Conscience Bill

~ While the concern of our organization is very direct, (we do not
wish people to be forced to perform or assist at abortions if they have
a moral objection to it). This is not an unrealistic fear. \We have
the assurances of the Court itself by s_tron% implication in the Valley
Hospital case that, given the opportunity, they will gladly impose this
judicial tyranny over us.

But this activism can bite both ways. Indeed the very reason why |
founded the Alaska Civil Liberties Union and hecame a member of the
Mational Board of Directors of the American Civil Liberties Union,(lo
these many decades ago), was to respond to what we saw at the time as a
g)ud_lmary'_steppl_ng on the rights of liberals. | am still a strong

eliever in civil liberties (though | have some doubt that the
organization | founded and no longer belong to still is.)

At the utter core of civil liberties is the respect for conscience.
If conscience can bhe compelled, then any other assumed liberty is a joke
md meaningless. If you can only act on the beliefs of others, and not
upon your own; if you can be compelled to act against your conscience
then you are no longer living in a society with even a pretense of

freedom.

There really shouldn't even be a need for such a Constitutional
Amendment. Freedom of conscience is such a basic matter that it's
actually shocking that we have to fear an_encroachment on it. But who
doubts, even for a moment, than, the judiciary as it is now constituted
won't S|mp_l(¥ impose it's own extremely liberal anti-religious and
pro-death ideas regardless of v/hat the elected officials of the state
do, unless there is a patent Constitional provison limiting their

arbitrary power in this matter.

We are aware tha- nany if not most of the members of the House are
not only aware of thi_ ,>roblem but are, in another bill, attempting to
do rectify this difficulty by providing elected representatives with a
direct say in the appointment of judges.

However this long range and more permanent solution is achieved,
the problem of existing judges remains. And this is not a problem which
applies only to those who presently dislike the ideological makeup of
the courts. The kinds of precedent being set at this point can bite

anyone in any direction.



~The Courts must bhe mandated by Constitutional chains, not to
infringe upon the conscience of the citizen.

We strongly urge you once again. Pass HJR5. Protect Freedom of
Conscience,

Arthur E Hipper PhD
Executive Director
Alaska Right to Life
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Alaskans for Life, Inc.

P.0. Box 32186
Juneau, AK 99803-2186

To:  House Finance Committee, Alaska Legislature
From: Sidney D. Heidersdorf, President
Date: March 25, 1998

Re:  LIR 5(JUD); Freedom of Conscience

We support LIJR 5 (JUD) the Freedom of Conscience Resolution. This is
fundamental to protection of Alaskan's tights.

There has been a great deal of effort made to confuse the issue with claims of
chaos resulting from such an amendment. Claims are made that this would open the gates
to all kinds of unlawful acts based on conscience. We believe this is false for two reasons:

1. A Freedom of Conscience amendment to the Alaska Constitution does not
break new ground or enter unknown territory. It is too late to claim that a freedom
of conscience clause in our constitution will cause chaos. There has been long
experience with conscience clauses in other state constitutions and chaos has not

resulted.

2. The proposed amendment docs not give license for any kind of behavior. The
last half of the amendment makes that clear. The purpose of the freedom of
conscience clause is to protect individuals from the tyranny of government
requiring individuals to act in a manner they consider to be a violation of their
conscience. The Nuremberg trials condemned individuals who followed orders. A
freedom of conscience clause in a setting of legitimate constitutional government
would protect those individuals who refused to follow orders.

Our immediate concerns eve in regard to abortion and physician assisted
suicide/euthanasia. We are concerned that a future activist court or political entity could
require an individual's participation in these attacks upon life as the basis for the granting of
a license; to practice medicine, for example. This amendment would pre-empt such a thing
from happening. It takes little imagination to think of other issues that could require a
freedom of conscience clause m the Alaska Constitution.

Alaskans should be able to decide the issue with the opportunity to vole on the
proposed Frc ,dom of Conscience Amendment. Please give favorable consideration to

HJR 5 (JUD). Thank you.
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To: Rep. Joe Green, Chair
House Judiciary Committee

From: Rep. Teny Martin
Re: HJR 5
Date: February 2, 1998

In light of a discussion in House State Affairs Committee of the pro's and
con’s offreedom of religion and conscience, | offer the following observations
from Supreme Court Justice Sandra Day O'Connor:

“The principle of religious 'free exercise’ and the notion that religious
liberty deserved legal protection were by no means new concepts in 1791,
when the Bill of Rights was ratified. To the contrary, these principles were first
articulated in this country in the colonies of Maryland, Rhode Island,
Pennsylvania, Delaware, and Carolina in the mid-1600s. These colonies,
though established as sanctuaries for particular groups of religious
dissenters, extended freedom of religion to groups-although often limited to
Christians-beyond their own. Thus, they encountered early on the conflicts that
may arise in a society made up of a plurality of faiths.

“The term frée eXercise appeared in an American legal document as
early as 1648, when Lord Baltimore extracted from the new Protestant governor
of Maryland and his councilors a promise not to disturb Christians, particularly
Roman Catholics, in the 'free exercise' of their religion. Soon after, in 1649, the
Maryland Assembly enacted the first free exercise clause by passing the Act
Concerning Religion: “No person . .. professing to believe in Jesus Christ
shall from henceforth be any ways troubled, molested or discountenanced for
or in respect of his or her religion nor in the free exercise thereof... nor in any
way [be] compelled to the belief or exercise of any other religion against his or
her consent, so as they be not unfaithful to the Lord Proprietary, or mol
conspire against the civil government.’



