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HJR 4 Proposing amendments to the Constitution of the State ofAlaska relating to terms of legislators
SPONSOR: Representative G ane Therriault

SPONSOR STATEMENT:
HJR 4 proposes to limit terms by limiting the number of regular legislative sessions a person may serve. The resolution proposes that a person may not serve consecutively more than twelve regular sessions in the legislature. A person may not again serve in the legislature as a result of election or appointment to fill a vacancy until at least two consecutive regular sessions have elapsed. In addition, when tabulating the number of sessions served, special sessions shall not be counted nor shall time served as the result of appointment to fill a vacancy.
Alaskan voters demonstrated their desire for congressional term limits through 1994's ballot measure 4, which passed by a margin of 62%. Alaskans have also expressed their support for term limits on the municipal level with many :ommunities adopting some form of term limits for local elected officials. HJR 4 wi’ i o w  give voters the chance to change the state constitution and limit terms of state legislators.
Term limits are a positive legislative reform, guaranteeing that new legislators will be elected along with new ideas. The popularity of term limits indicates that a majority of our citizens do net prefer career politicians representing them. Term limits will also level the playing field for challengers facing long-term incumbents whose power oftentimes is derived primarily from seniority.
Placing a constitutional amendment limiting the terms of state legislators on the ballot is a measure that is long overdue.
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HJR 4 0-LS0188VA 1/13/97

Proposing amendments to the Constitution of the State of Alaska relating to
terms of legislators

SPONSOR: Representative Gene Therriault

Sectional Analysis:

Election and Terms

Section 1: Amends Article II, section -3, Constitution of the State of Alaska, by
limiting a person from serving consecutively more than twelve 
regular sessions in the legislature. A person may not serve again 
in the legislature as a result of election or appointment until at least 
two consecutive regular sessions have elapsed.

Section 2: Exempts periods served during the interim, between sessions or
during special sessions from being considered when calculating the 
tenure limit. In addition, periods served as a result of appointment 
to fill a vacancy shall not be considered when determining whether 
the tenure limit has been reached.

Section 3: Regular sessions served in the legislature before the convening of
the first regular session of the Twenty-Third Legislature will be 
considered when calculating tenure limit.

Section 4: Places the proposed amendments on the ballot at the next general
election.
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Small Btuinus

N ational Federation o f Independent Business

Statem ent of Support

o f  H JR 4

A resolution calling for a constitutional am endm ent relating to term  
lim its for state legislators and certain officers o f the state.

The Alaska Chapter o f  the National Federation o f  Independent Business has over 3000 
members, making it the largest small-business advocacy group in the state.

The legislative agenda o f  NFIB is determined by ballot. The ballot is our poll o f  members 
on a series o f  state legislative and regulatory issues.

The 1996 ballot results showed very strong support for limiting the number o f  terms 
served by members o f  the Alaska legislature. Following are the ballot results on this issue;

Should the Alaska legislature be limited in the number of terms they can 
serve in office?

If you answered yes to the above question, which of the following options do 
you prefer?

a. Term limit of no more than 12 consecutive years. (69 %)

b. Term limit of four 2-year terms as a State Representative and two 4-year 
terms as a State Senator. (31 %)

NFIB/Alaska urges support for HJR 4.

Submitted by Thyes Shaub on behalf o f NFEB/Alaska.

76 % YES 21 % NO 3 % Undecided
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M E M O R A N D U M April 1, 1998

S U B J E C T :  Freedom  o f  Conscience (CSHJR 5(FIN))

T O :  Representative Gene Therriault, C o-Chair
Representative M ark Hanley, Co-Chair 
H ouse Finance Committee 
Attn: Shar Smith

F R O M :  Tam ara Brandt Cook
D irector f

Enclosed is a F inance CS for HJR 5.

I am not sure what the legal effect o f  the amendment will be. A re you, for exam ple, 
intending to allow hospital personnel to refuse to participate in tonsillectomy o r hysterectomy 
procedures w ithout being fired from their jobs i f  they, in good conscience, believe that too 
many tonsillectomies or hysterectomies are performed unnecessarily? A re you intending to 
allow parents to refuse to provide necessary surgery for their children w ithout having the 
children taken from their custody if  they, as a matter o f  conscience, oppose invasive 
procedures? A re you intending to allow a hospital or nursing hom e to operate differently 
from  w hat m ight otherwise be required by  licensing regulations i f  the hospital or nursing 
home, in good conscience, believes that the regulations are too onerous and will lead to too 
m uch expense for the patients?

Subsection (b) requires the legislature to implement the new freedom o f  conscience section. 
Bear in m ind that under Art. XII, sec. 9 provisions o f  the constitution are self-executing, so 
even i f  the legislature does not act to implement this new constitutional provision the court 
may apply it. O r the court m ay decide that the legislature’s im plementation o f  the provision 
is unconstitutional. (Hickel v. Cowpcr. 874 P.2d 922 (Alaska 1994) invalidating a statute 
that im plem ented Art. IX, sec. 17(d))

TBC:jdr 
98-22 l.jd r

Enclosure
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TO: CSH JR 5 (Jud) By: Rep. Martin

On page 1 ,  line 5

following the phrase, "Freedom of Conscience" 

delete the remainder of Section 1  and replace with:

"(a) Nothing in this constitution requires

(1) an individual to participate in providing a health care 

service if the individual has a conscientious objection to the 

service;

(2'. a public oi private health care facility to participate 

in, or to accommodate the provision of, a health care service if 

a majority of the members of the governing body of the facility 

has a conscientious objection to the service.

(b) The legislature shall implement this section."
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S \ ) i  V  3/30/98

TO: CSH JR 5(JUD)

1 Page 1, lines 4 - 1 0 :

2 Delete all m aterial and insert:

3 "* Section 1. A rticle I, sec. 22, Constitution of the State o f Alaska, is am ended to read:

4 S ection  22. R igh t o f P rivacy. The right o f the people to privacy is

5 recognized and shall not be infringed. H ow ever, a  p e rso n 's  r ig h t to  p riv acy  does

6 no t com pel a n o th e r  person o r  an organization  to p e rfo rm  an  ac t th a t violates the

7 freedom  o f conscience o f the o th e r person o r  o f a  m ajo rity  o f the m em b ers  of the

8 govern ing  body o f the o rganization . The legislature shall im plem ent this section."
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BU DG ET Sc A U D IT C O M M IT T E E
MEMBER 

HOUSE FINANCE COMMITTEE
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JUNEAU, AK 99801-1182
HOME .133-6990 

355 DONNA DRIV E,. 11 
ANCHORAGE, AK 99594

MEMORANDUM

D a te :

T o :

F r o m :

H o u se  F in a n c e  C o m m it te e  M e m b e r s  

R e p re s e n ta t iv e  T e r r y  M a r t i n  'd f/jfj- 

M a r c h  31, 1998

S u b j e c t :  H J R  5 - F re e d o m  o f  C o n sc ien ce  and th e  ‘m y th s ’ o f  th e  V a lle y
H ospital D ec is io n

1. T h e  h osp ita l js  ordered to a llo w  abortions:

“It is therefore ordered, adjudged , and d ecreed  that V a lle y  H osp ita l, its 
O p erating board, m ed ica l s ta ff  m em b ers, o ff ic e r s , agen ts, servants, and  
e m p lo y e e s , any o f  their su c c e sso r s , and all p erso n s actin g  in con cert, 
participation , or cooperation  w ith  them , or at their d irection , or under their 
con tro l, are hereby perm anently  restrained and en jo in ed  as fo llo w s:

1 . from  en forcin g  any p o lic y , rule, regu lation , p ractice, or cu sto m  
prohib iting the perform ance o f  any law fu l abortion procedure at V a lley  
H ospital:

2 .  from  refusing  to perm it the fa cilities o f  V a lley  H osp ita l to be used  
for the perform ance o f  any law ful abortion procedure by q u a lified  m ed ica l 
personnel;

3 . and from  im p o sin g  any restriction on the perform ance or sch ed u lin g  
o f  any law fu l abortion procedure w h ich  is not based  on accep ted , esta b lish ed  
m ed ica l practices or requirem ents w ith  respect to su ch  p roced u res.” (p a g e  2  o f  
S u p erior  C ourt Final Ju dgm ent).

2 . P erso n n el are required to participate in the procedure. O nly the d ir e r  participants 
m ay refu se  on  the b asis o f  c o n sc ie n c e . N o  m ore p rotection , as w e  o n ce  had, for the 
n u rses, ord er lies, ra d io lo g ists , lab tech n ic ia n s, and others in v o lved :

“N o th in g  in the perm anent injunction  granted as part o f  th is Final Judgm ent 
sh all require any m em ber o f  the m ed ica l s ta ff  o f  V a lley  H osp ita l, to participate

T h is  in form ation  is in response to certain testim on y  heard at the M arch 2 6  hearing:



directly in the performance of any abortion procedure if that person, for reasons 
o f conscience or belief, objects to doing so.” (Final Judgment).

(Read this: “Nothing in this bill exempts those who must participate indirectly and who 
object by reason of conscience or b e lie f’. There is no definition o f 'direct' participant - 
is it only the abortionist who separates the fetus from the wall of the womb? Other 
medical personnel must do the preparation, clean-up and comfort the would-be 
m other.)

Nurses, radiologists, lab technicians and other health care workers are particularly 
vulnerable to pressure because they occvpy subordinate positions in the 
hospital/medical hierarchy.

3. There is not much chance on a religious basis exemption for other hospitals. The 
Supreme Court says that nothing in the decision

“should be taken to suggest that a quasi-public hospital could have a policy 
based on the religious tenets of its sponsors which could be a compelling state 
interest. Recognizing such a policy as ‘compelling’ could violate the 
Establishment Clause of the First Amendment to the United States 
Constitution.” (Valley Hospital, Supreme Court decision page 19).

4. And there is no reliance on being a private hospital. There probably are no hospitals 
in Alaska which do not accept State or Federal money. And, further, as the decision 
reads:

“W e also consider the fact that the hospital is a community hospital whose 
board is elected by a public membership. As the Superior Court noted, the 
public governance structure “strongly favors a finding thaf hospital is 
‘quasi-public’” . (Page 17, Alaska Supreme Court d tcisic.. .

Alaskans do need the option o f a Right of Conscience so that everyday people and 
community institutions arc no longer compelled by another person’s exercise o f the 
right to privacy to act in a manner that violates their convictions of conscience.
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S p o n s o r  S t a t e m e n t  

H JR  5 - P ro p o s in g  a n  a m e n d m e n t to th e  C o n s titu t io n  of the  S ta te  of A la sk a  
re la tin g  to the  f re e d o m  o f conscience

W hat do we m ean w hen we say "freedom  of conscience?" The United States is a nation 
founded on the freedom  of religion; it is fundam ental to the m any institutions we have 
grow n up  w ith and take for granted . That is to say, our freedom of religion is not for 
any specific sect, but for all of religions, and  recognizes the basic tenets of m any religions 
as foundational to our society.

Yet, w hat is it to claim a freedom  of religion if not to be able to act upon  one's 
conscience w hen your religious beliefs collide w ith the secular world? The freedom to 
act in accordance with one's re lig ious-o r even non-religious, but m oral-beliefs is a 
fundam ental precept of freedom  of religion.

In Alaska, we have been careful to articulate the rights of the individual, through both 
the Alaska and  the US C onstitutions. In 1972, we added  to the state constitution the 
right to privacy. Perhaps the right to freedom  of conscience has simply been taken for 
g ranted , as im plied by the protection of the freedom  of religion, or as codified in Alaska 
sta tu tes

However, hav ing the freedom of conscience in statute  has not been sufficient, and a 
court challenge has sought to compel individual Alaskans to perform actions to which 
they personally objected as a m atter of conscience. Specifically, providers of medical 
services, such as doctors and  nurses, have been forced to perform or participate in 
certain medical procedures such as abortions, even though they are m orally opposed to 
the killing of innocent hum an life. Today 's new em phasis on assisted suicide could well 
become a public governm ental policy, m andated by the courts or the legislature.

Any convoluted rationalization of a social policy that forces a person to participate in 
w hat he or she considers to be m urder pu ts Alaska at the doorstep of Nazi Germ any of 
the 1930s or of the several com m unist despotism s of the 30s, 40s and 50s, up  to and 
including the 70s, 80s an d  90s.

By adding this new protection to the Alaska C onstitution, we can make it crystal d e a r  
that Alaskans enjoy com plete freedom  of consdence, just as most people imagine they 
now do.

TERRY M A RTIN
VICE- CHAIRMAN 

b u d g e t  & a u d it  c o m m it t e e
MEMBER 

HOUSE FINANCE COMMITTEE

REPRESENTATIVE

( A l a s k a  j & a i t  ̂ l e g i s l a t u r e



T  h  o  i n n i  a  s  J f  e  f  f  e  r  s  o  m i

o n  F r e e d o m  o f  C o n s c i e n c e

T lli 'U -lS  JW KCIOON.

Y o u  m a y  t h i n k  y o u  h a v e  it,
b u t  i n  A l a s k a  t h e r e  a r e  n o  g u a r a n t e e s .

To compel a man to furnish contributions of money for 
the propagation of opinions which he disbelieves and 

abhors is sinful and tyrranical." - 1 7 7 7

ult is inconsistent with the spirit of our laws and 
Constitution to force tender consciences" - 178 1

“But our rulers can have authority over such 
natural rights only as we have submitted to them.

The rights of conscience we never submitted, we could 
not submit. We are answerable for them to God." - 1782

“The freedom of opinion and the reasonable maintenance of it is not a crime and 
ought not to occasion injury." - 1801

“We are bound, you, I, and every one, to make common cause, even with error 
itself, to maintain the common right o f freedom of conscience.” - 1803

“It behooves every man who values liberty o f conscience for himself, to resist 
invasions of it in the case of others; or their case may, by change of circumstances, 
becom e their own. It behooves him, too, in his own case, to give no example of 
concess ion , betraying the common right of independent opinion, by answering 
questions of faith, which the laws have left between God and himself." - 1803

“No provision in our Constitution ought to be dearer to man than that which protects 
the rights o f conscience against the enterprises of the civil authority." - 1809

“This country which has given to the world the example of physical liberty owes it 
that of m oral emancipation also." - 182 1

* T h e  r i g h t  t o  f r e e d o m  o f  c o n s c i e n c e  is n o t  g u a r a n t e e d  b y  th e  State  of  A l a s k a  C o n s t i t u t i o n .

- Distributed by Representative Terry Martin



MEMORANDUM

To: S e n a t e  M e m b e r s
2 0 t h  L e g i s l a t u r e

F r o m : R e p r e s e n t a t i v e  T e r r y  M a r t i n

Date: F e b r u a r y  17, 1998

S u b j e c t : H J R 5  - F r e e d o m  o f  C o n sc ie n c e

A lth ou g h  the State o f  A la sk a ’s C onstitu tion  d o es  not contain a ‘c o n s c ie n c e ’ c la u se , m any  
States, both e x p lic it ly  and im p lic itly , guarantee and protect the 'freed om  o f  c o n s c ie n c e ’ in 
their S tate C on stitu tion s. S o m e  ex a m p les  are:

I n d i a n a ,  in S e c tio n  3 o f  their B ill o f  R ig h ts , states: "No law shall ,  in a n y  case 
w h a t e v e r ,  c o n t r o l  the  f r e e  ex e rc i se  a n d  e n j o y m e n t  o f  r e l ig io u s  o p i n i o n s ,  o r  
i n t e r f e r e  w i th  t h e  r i g h t s  o f  co n sc ie n c e ” .

K e n t u c k y  B ill o f  R ig h ts . S e c tio n  5 in c lu d e s  " N o  h u m a n  a u t h o r i t y  shal l ,  in any  
case w h a t e v e r ,  c o n t r o l  o r  i n t e r f e r e  with  the  r ig h t s  o f  c o n s c i e n c e ” .

W a s h i n g t o n , in A rtic le  1. S ec tio n  11 o f  their C on stitu tion  reads: “A b s o l u t e  f reedom  
of  c o n s c i e n c e  in al l m a t t e r s  o f  re l ig iou s  s e n t i m e n t ,  bel ief,  a n d  w o r s h i p  
shal l  b e  g u a r a n t e e d  to e v e ry  i n d iv id u a l  a n d  no o ne  shal l  b e  m o le s t e d  o r  
d i s t u r b e d  in p e r s o n  o r  p r o p e r t y  on  a c c o u n t  o f  re l ig ion ;” .

New H a m p s h i r e  B ill o f  R igh ts . S ec tio n  4 . R igh ts o f  co n sc ie n c e  u n a lien a b le : “A m ong  
the n a t u r a l  r i g h t s ,  s o m e  a r e ,  in th e i r  very  n a t u r e  u n a l i e n a b le ,  b e c a u s e  no 
e q u i v a le n t  c a n  be given  o r  rece ived  fo r  t h e m .  O f  this k in d  a r e  the  R ights  o f  
C o n s c i e n c e . "

O r e g o n  B ill o f  R igh ts. A rtic le  I, S ection  3 reads: "N o law  shall in an y  c u se  w hatever  
control the free e x e r c ise , and en joy m en t o f  re lig iou s op in ion s or interfere w ith  the rights o f  
co n sc ien ce" .

A r k a n s a s  C on stitu tion , in A rticle  II, S ec tio n  3. states that "The State sh a ll not control or 
interfere w ith the right o f  c o n sc ie n c e ...”

D e l a w a r e , A rtic le  I, S ec tio n  I : ‘...n o  pow er sh all or ought to be v e s te d  in or assu m ed  by 
any m agistrate that shall in any ca se  interfere w ith , or in any m anner co n tro l the rights o f  
c o n s c ie n c e ,. ." .



G e o r g i a . S ectio n  I. Paragraph i ll .  F reed om  o f  C o n sc ien ce; “...no  hum an authority  
sh o u ld , in any c a se , control or interfere w ith  such right o f  con sc ien ce ."

K a n s a s  S ectio n  7: ‘"...nor shall any co n tro l o f  or interference with the rights o f  c o n sc ie n c e  
b e p erm itted ..."

O h i o  A rtic le  I. B ill o f  R ights: ”nor shall any interference w ith the rights o f  c o n sc ie n c e  be 
perm itted ."

P e n n s y l v a n i a  C on stitu tion  A rticle  I. S e c tio n  3 " ...no hum an authority can . in any ca se  
w h a tso e v e r , control or interfere w ith  the rights o f  con sc ien ce" .

T h e  M i n n e s o t a  B ill o f  R igh ts , S e c tio n  16 . F reedom  o f  C on sc ien ce  reads: " ...nor shall 
an y  co n tro l o f  or in terference w ith  the rights o f  co n sc ien ce  be perm itted..."

M i s s o u r i  C on stitu tion . A rtic le  I. S ec tio n  5: “ ...that no human authority can control or  
in ter fere  w ith  the rights o f  c o n sc ie n c e ..."

I d a h o . A rticle  I. S ection  7. R ights o f  co n sc ie n c e ; education; necessity  o f  relig ion  and 
k n o w le d g e :  " ...nor shall any interfere; e  w ith  the rights o f  co n sc ien ce  be p erm itted .”

T h e  S ta te  o f  T e n n e s s e e  D eclaration  o f  R ig h ts , A rticle I, Section  3. reads: “ ...that no  
h u m an  authority can . in any ca se  w h atever , control or interfere with the rights o f  
c o n s c ie n c e . . ."

W i s c o n s i n . D eclara tion  o f  R ig h ts , S e c tio n  18: “ ... nor shall any contro l o f. or  
in ter feren ce  w ith , the rights o f  c o n sc ie n c e  be perm itted..."

T h e A r i z o n a  con stitu tion  reads: "The liberty  o f  co n sc ien ce  secured by the p ro v isio n s o f  
th is C on stitu tion  shall not be so  co n stru ed  as to ex cu se  acts o f  licen tiou sn ess, or ju stify  
p i. c t ic e s  in con sisten t w ith the p ea ce  and safety' o f  the State." Idaho, C aliforn ia , 
C o n n ec ticu t, N e w  Y ork . N orth D ak ota , W y o m in g , and Illinois include sim ilar cau tion s in 
th e ir  co n stitu tio n s .

P lea se  ca ll for additional docu m en tation : I am  m ost w illing  to m eet w ith you. 

attachm ents



Arizona
Article 2 Section 12 - Liberty of conscience

S e c t io n  12. T h e  l i b e r t y  o f  consc ience  s e c u re d  by th e  p ro v i s i o n s  o f  th is  
C o n s t i t u t i c r .  sh a l l  n o t  be so c o n s t r u e d  as to  excuse  ac t s  o f  l i c e n t io u s n e s s ,  
o r  j u s t i f y  p r a c t i c e s  in co n s is t en t  with the p eac e  a n d  sa fe ty  of  t h e  S t a t e .  No
public money or property shall be appropriated for or applied to any religious worship, 
exercise, or instruction, or to the support of any religious establishment. No religious 
qualification shall be required lor any public office or employment, nor shall any person be 
incompetent as a witness or juror in consequence of his opinion on matters of religion, nor 
be questioned touching his religious belief in any court of justice to affect the weight of his 
testimony.

Arkansas - Proposed New Constitution
ARTICLE II - DECLARATION OF RIGHTS

Section 3. Freedom of Religion.

All persons have a natural and indefeasible right to worship Almighty God according to the 
dictates of their own consciences. No law shall be made respecting an establishment of 
religion or prohibiting the free exercise of religion; no person shall be compelled to attend, 
erect, or support any place of worship, or to maintain any ministry. T h e  S ta t e  shal l  not  
c o n t r o l  o r  in te r f e r e  w i th  the  r ig h t  o f  conscience,  nor give any preference by law 
to any religious establishment, denomination, or mode of worship. Religion, morality, and 
knowledge being essential to good government, the General Assembly shall enact suitable 
laws to protect every religious denomination in the peaceable enjoyment of its own mode of 
public worship. No religious test shall ever be required of any person as a qualification to 
vote or hold public office, nor shall any person be rendered incompetent to be a witness on 
account of religious belief, but nothing herein shall be construed to dispense with oaths or 
affirmations.

DELAWARE BILL OF RIGHTS
ARTICLE I. BILL OF RIGHTS

F R E E D O M  O F  R E L I G I O N
Sec. 1. Although it is the duty of all men frequently to assemble 

together for the public worship of Almighty God; and piety 
ai d morality, on which the prosperity of communities depends 
are hereby promoted; yer no man shall or ought to be com­
pelled to attend any religious worship, to contribute to the 
erection or support of any place of worship, or to the main­
tenance of any ministry, against his own free will and con­

sent; and no  p o w e r  shal l  o r  ough t  to be vested in o r  a s s u m e d  
by  a n y  m a g i s t r a t e  t h a t  shal l in any  case in t e r f e r e  with ,  o r  

in  any  m a n n e r  con t ro l  the r ights  of conscience,  in the free 
exercise or religious worship, nor a preference given by law 
to any religious societies, denominations, or modes of wor­
ship.



Georgia
Section I. Rights of Persons. Paragraph III. Freedom of conscience.

Each person has the natural and inalienable right to worship God, each according to the 
dictates of that person's own conscience; and no h u m a n  a u th o r i ty  should ,  in any  
c a s e ,  c o n t r o l  o r  i n t e r f e r e  w i th  s u c h  r i g h t  o f  conscience .

Constitution of the State of Indiana
ARTICLE I. Bill of Rights

Section 3. Freedom of religious opinions and rights of conscience

Section 3. No law shal l ,  in a n y  case  w h a t e v e r ,  co n t ro l  the free ex erc ise  a n d  
e n j o y m e n t  o f  r e l ig io us  o p in io n s ,  o r  i n t e r f e r e  with  the  r i g h t s  o f  consc ience .

STATE OF KANSAS
Kansas Bill of Rights

§ 7. Religious liberty. The right to worship God according to the dictates of conscience 
shall never be infringed; nor shall any person be compelled to attend or support any form of 
w orsh ip ; n o r  shal l  any  co n t ro l  o f  o r  i n t e r f e r e n c e  with the r i g h t s  o f  
co n sc ie n c e  be p e rm i t t e d ,  nor any preference be given by law to any religious 
establishment or mode of worship. No religious test or property qualification shall be 
required for any office of public trust, nor for any vote at any elections,

Kentucky Constitution
BILL OF RIGHTS 
Kentucky Constitution, Section 5 
Right of religious freedom.

No preference shall ever be given by law to any religious sect, society or 
denomination; nor to any particular creed, mode of worship or system of ecclesiastical 
polity; nor shall any person be compelled to attend any place of worship, to contribute to 
the erection or maintenance of any such place, or to the salary or support of any minister of 
religion; nor shall any man be compelled to send his child to any school to which he may be 
conscientiously opposed; and the civil rights, privileges or capacities of no person shall be 
taken away, or in anywise diminished or enlarged, on account of his belief or disbelief of 
any religious tenet, dogma or teaching. No h u m a n  au th o r i ty  shal l ,  in an y  case 
w h a t e v e r ,  c o n t r o l  o r  i n t e r f e r e  w i th  the  r i g h t s  o f  consc ience.

Minnesota

Sec. 16. FREEDOM OF CONSCIENCE; NO PREFERENCE TO BE GIVEN TO ANY 
RELIGIOUS ESTABLISHMENT OR MODE OF WORSHIP. The enumeration of rights



in 'h is  constitu tion  shall not d en y  or impair others retained by and inherent in the p eop le . 
T h e  right o f  every' m an to w o rsh ip  G od according to the d ictates o f  his ow n  c o n sc ie n c e  
sh a ll n ever  be in fringed; nor shall any man be co m p elled  to attend, erect or support any  
p la ce  o f  w orship , or to m aintain any relig ious or ecc les ia s tica l m inistry, against h is con sen t; 
n o r  sh a l l  any c o n t r o l  o f  o r  in te r fe re n c e  w i th  th e  r i g h t s  o f  consc ience  be 
p e rm i t t e d ,  or any preferen ce be g iv en  by law  to any re lig iou s estab lishm ent or m od e o f  
w o rsh ip ; but the liberty o f  c o n sc ie n c e  hereby secured  sh all not be so  construed  as to ex cu se  
a cts  o f  licen tiou sn ess or ju s tify  practices inconsistent w ith the peace or safety  o f  the state, 
n or sh a ll any m on ey  be draw n from  the treasury for the benefit o f  any re lig iou s so c ie t ie s  or 
r e lig io u s  or th eo lo g ica l sem in aries.

Missouri Constitution
A r tic le  I, BELL O F  R IG H T S . S ection  5

R e lig io u s  freed om -1  iberty o f  co n sc ien ce  and b e lie f- lim ita t io n s .
S e c tio n  5. That all m en  have a natural and ind efeasib le right to w orship A lm ig h ty  G od  
a c c o r d in g  to the d ic ta tes  o f  th eir  ow n  co n sc ien ces: th a t  no  h u m a n  au th o r i ty  can  
c o n t r o l  o r  in te r f e r e  with  t h e  r igh ts  o f  conscience;  that no person sh a ll, on  a cco u n t  
o f  h is  relig iou s persu asion  or b e lie f , be rendered in e lig ib le  to any public o ff ice  or trust or 
profit in this state, be d isq u a lifie d  from testify ing or serv in g  as a juror, or be m o lested  in 
h is  p erson  or estate: but this sec t io n  shall not be construed  to ex cu se  acts o f  lic en tio u sn ess , 
nor to  ju stify  p ractices in c o n sis ten t w ith the good  order, p eace or sa fety  o f  the state, or  w ith  
th e righ ts o f  others.

New Hampshire State Constitution
A M E N D E D  A N D  IN  F O R C E  D E C E M B E R  1990, P A R T  F IR ST - BIL L  O F  R IG H T S
4 . R ig h ts  o f  c o n sc ie n c e  u n a lien ab le .
A m o n g  the n a t u r a l  r i g h t s ,  so m e  a re ,  in th e i r  v e ry  n a t u r e  u n a l i e n a b le ,  
b e c a u s e  no e q u i v a le n t  c a n  be given o r  received  fo r  them . O f  th is  k i n d  a r e  
t h e  R ig h t s  o f  C o n s c i e n c e .

CONSTITUTION OF THE STATE OF OHIO
A R T IC L E  I: B IL L  O F  R IG H T S  
C U R R E N T  T O  J U L Y  I. 1996
sj 7 R ig h ts  o f  conscience:  ed u ca tio n : necessity  o f  rel igion and k n o w led g e .

A ll m en have a natural and ind efeasib le right to w orsh ip  A lm ighty G od  accord in g  
to  the d ictates o f  their ow n  conscience. N o person shall be co m p elled  to attend , erect, 
or support any p la ce  o f  w o rsh ip , or maintain any form o f  w orsh ip , against h is  con sen t;  
and  n o  p referen ce sh a ll be g iv e n , by law , to any re lig io u s so c ie ty ; n o r  shal l an y  
in te r f e r e n c e  w i th  t h e  r i g h t s  o f  conscience be p e rm i t t e d .  N o  r e lig io u s  test sh a ll 
be required, as a q u a lifica tio n  for o ff ice , nor shall any person be incom petent to  be a 
w itn ess  on account o f  h is re lig io u s  belief; but nothing herein  shall be construed  to  
d is p e n se  w ith oa th s and a ffirm a tio n s . Religion, m orality , and k n o w led g e , h o w e v e r , 
b e in g  essentia l to  g o o d  g o v ern m en t, it si all be the duty o f  the general a ssem b ly  to  pass  
su itab le  laws to protect even.- re lig iou s jenom ination  in the peaceable en joy m en t o f  its 
o w n  m od e o f  pub lic  w orsh ip , and to encourage sc h o o ls  and the m eans o f  instruction .



A R T IC L E  I
Oregon BILL OF RIGHTS
S e c t io n  3 . F reed om  o f  re lig io u s o p in io n . No law sh a l l  in any case  
w h a te v e r  control the free ex erc ise , and e n jo y m en t o f  re lig eo u s (sic) 
o p in io n s , or interfere w ith the rights o f  c o n sc ie n c e .

PENNSYLVANIA
A r tic le  I . D E C L A R A T IO N  O F R IG H T S. R e lig io u s  Freedom  
S e c t io n  3 .

A ll m en  h ave a natural and ind efeasib le right to w o rsh ip  A lm igh ty  G od according to the 
d ic ta te s  o f  their o w n  consciences; no m an can  o f  r ight be co m p elled  to attend, erect or  
su p p o rt an y  p la ce  o f  w orsh ip  or to m aintain  an y  m inistry' against his consent; n o  h u m a n  
a u t h o r i t y  c a n ,  in any  case w h a te v e r ,  c o n t r o l  o r  in te r f e r e  with  the r ig h t s  o f  
consc ience ,  and no p reference shuil e v e r  be g iv e n  b y  law  to any relig iou s e sta b lish m en ts  
or m o d e s  o f  w orsh ip .

TENNESSEE
A R T IC L E  I 

D E C L A R A T IO N  O F  R IG H T S

S e c . 3 . T hat all m en have a natural and in d e fea sib le  right to  w or­
sh ip  A lm ig h ty  G od  according to the d ic ta tes  o f  their ow n  
conscience ;  that no m an can o f  right be c o m p e lle d  to attend, 
e rec t, or support any p lace o f  w orsh ip , or to  m aintain  any 
m in ister  a ga in st h is con sen t: t h a t  no  h u m a n  a u t h o r i t y  can,

in a n y  case w hatever ,  c o n t ro l  o r  i n t e r f e r e  with the r ights  
o f  conscience;  and that no p re fe ren ce  sh a ll e v e r  be g iv en , 

b y law  to any re lig iou s estab lish m en t or m o d e  o f  w orsh ip .

The Texas Constitution
A r tic le  I - B IL L  O F  R IG H T S. Section  6 - F R E E D O M  O F  W O R SH IP

A ll m en  h ave a natural and ind efeasib le right to w orsh ip  A lm ighty G od accord ing  to  
the d ic ta te s  o f  their ow n  con sc ien ces. N o  man shall be co m p elled  to attend, erect or 
su p p o rt an y  p la ce  o f  w orsh ip , or to m aintain  any m in istry  against his con sen t. No h u m a n  
a u t h o r i t y  o u g h t ,  in a n y  case  w h a t e v e r ,  to c o n t r o l  o r  in te r fe re  with  the 
r i g h t s  o f  consc ience in m atters o f  re lig io n , and  no p referen ce  shall e v e r  be g iv e n  by  
la w  to  a n y  re lig io u s society' or m ode o f  w orsh ip . B ut it shall be the duty o f  the L eg isla tu re  
to p a ss  su ch  law s as m ay be necessary to protect eq u a lly  every  relig ious denom in ation  in 
the p e a c e a b le  en joy m en t o f  its ow n m od e o f  p u b lic  w orsh ip .



Wisconsin,

S e c . IS. T he right o f  ev ery  m an to w orsh ip  A lm igh ty  G od according to 
the d ictates o f  h is o w n  c o n sc ie n c e  shall n ever be infringed: 
nor shall any man be co m p e lle d  to attend, erect or support 
any place o f  w orsh ip , or to m aintain any m inistry, against 

his con sen t: n o r  shal l  a n y  co n t ro l  of, o r  in te r fe re nc e  with,  
the r igh ts  o f  consc ience  be p e rm i t t e d ,  or any p referen ce be 

g iv en  by law  to any re lig io u s  estab lish m en ts or m od es o f  
w orship: nor sh all any m o n e y  be drawn from  the treasury for 
the benefit o f  re lig io u s  so c ie t ie s , or re lig iou s or 
th eo log ica l sem in aries.

D EC LAR ATIO N  OF RIGHTS

Washington

W e, the peop le o f  the S tate o f  W ash in gton , grateful to the Suprem e Ruler o f  
the U n iv erse  for our lib erties, d o  ordain this constitu tion .

ARTICLE I
D E C L A R A T IO N  O F  R IG H T S

S E C T IO N  11 R E L IG IO U S  F R E E D O M . Absolu te  f r ee d o m  of  conscience in all  
m a t t e r s  o f  re l ig ious  s e n t i m e n t ,  be l i e f  a n d  w o rsh ip ,  shal l  )e g u a r a n t e e d  to 
e v e r y  indivic ial,  a n d  n o  o n e  shal l  be m oles ted  o r  d i s t u r b e d  in p e r s o n  o r  
p r o p e r t y  on a c c o u n t  o f  re l ig ion ;  but the liberty o f  c o n sc ie n c e  hereby secu red  sh a ll 
not b e  so  construed as to e x c u s e  acts o f  licen tiou sn ess or ju stify  practices in con sisten t w ith  
the p ea ce  and safety  o f  the state. N o  public m oney  or property shall be appropriated for or 
a p p lie d  to any re lig iou s w o rsh ip , e x erc ise  or instruction, or the support r any re lig io u s  
estab lishm ent: P R O V ID E D , H O W E V E R ,
T hat th is article shall not be so  construed  as to forbid the em ploym ent by the 
state o f  a chaplain for such o f  the state custod ia l, correctional, and mental 
in s titu tio n s, or by a c o u n ty ’s or pub lic  hospital district's h osp ita l, health  
care  fac ility , or h o sp ice , as in the d iscretion  o f  the legislature m ay seem  
ju s t if ie d . N o  relig iou s q u a lifica tio n  shall be required for any public o ffice  
or em p lo y m en t, nor shall any person  be incom petent as a w itn ess or juror, in 
c o n se q u e n c e  o f  h is o p in io n  on  m atters o f  relig ion , nor be questioned  in any court 
o f  ju s t ic e  touching h is re lig io u s b e lie f  to affect the w eight o f  h is testim ony. 
[A M E N D M E N T  8 8 , 1993 H o u se  Joint R eso lu tion  N o . 4 2 0 0 , p 3 062 . A p p roved  
N o v e m b e r  
2 , 1 9 9 3 .]
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have published most of these presentations, adding footnotes amj^ffie 
necessary editing of the oral presentations. Some of the papitffpants, 
however, have responded to the issues raised at the Conference and 
requested that we include their expanded comments/m this issue. 
We have noted those papers where appropriate. SirtfJlarly, the Con­
ference participants were encouraged to engagdpanelists in discus­
sion following the presentations. Ac cording^  we have attempted to 
incorporate some of the conversatiops that followed the initial 
presentations in an informal manncp4o capture the full flavor of the 
dialogues started by our main panelists. Moreover, questions and 
discussions wo.i'd often build upon discussions from previous panels, 

The plurality of opinion^TolIow. We trust you will find them a 
helpful companion in s e e i n g  understanding of the First Amend­
ment. Not unsurprisinafy. debates focused as much on differences of 
opinion within religjmis understandings and legal doctrines as be­
tween law and rjHgion. Nevertheless, the participants also posed 
new questions frnrall scholars of church and state in our society. We 
do not presume that all beliefs or disciplines could have been cov­
ered in this/fwo-day conference. Indeed, this should start rather 
than conduce this dialogue. But the necessity to continue this dis­
cussion between disciplines is recognized in Robin Lovin’s conclud­
ing conVncnt that our society will continue to struggle with the ap­
propriate relationship between government and religion "unless we 
c a n ^ m e  up with a legal conception of human freedom and its so- 
cia/contcxt  that is adequate to contemporary religious and philo­
sophical understandings of persons and their communities.”®7

I

57. Lovin. supra noie 52, at 316.

tlQ IiC S .
This material may t*6 
protected by copyright 
under 17 U.S.C. $101 «t

AN HISTORICAL PERSPECTIVE OF 
RELIGION’S VIEWS OF THE LAW OF 

CHURCH AND STATE

THE CRISIS IN THE SANCTITY OF CONSCIENCE IN 
AMERICAN JURISPRUDENCE

James M. Washington*

Conscience has been a major cultural bedrock of American juris­
prudence, especially in the history and theory of the laws of church 
and slate. But a rather quiet crisis of confidence in the meaning and 
usefulness of conscience has bedeviled American jurisprudence, in 
particular, and Western jurisprudence, in general, since the seven­
teenth century. This exploratory Essay' offers an abbreviated gene­
alogy3 of the crisis in the nature and meaning of conscience as it

• Professor of Modern and American Church History. Union Theological Seminary (NY). 
B.A., University of Tennessee; M T.S., Harvard Divinity School; M. Phil.. Yale University; Ph.D., 
Yale University. Professor Washington is the author of Frustrated Fellowship Tiie Black 
Baptist Q uejt tor Social Power (1986), and has edited two anthologies: A T estament of 
Ho rs  T he Essential Writings of Martin Luther King. J r. (1986), as well as I Have A 
Dream S peeches and Writings that Changed the World (1992). He is presently con­
ducting research and writing for a book on the religious history of the civil rights movement, 
which is sponsored by a major three-year grant from the Lilly Endowment.

1. This Essay is an extensive revision of my address at the Conference on the Bicentennial of 
the Bill of Rights, which was sponsored by the Center for Church/Slate Studies at the DePaul 
University College of Law. I write as a professional church historian who is interested in legal 
scholarship rather thar. as a professional legal scholar. I am grateful for this opportunity to olfcr 
an installment on my long-range plan to produce a book on the history of conscience.

2. 1 use this term to align my project in this Essay with Michel Foucault in his books: Tiie
Order of Things An Archaeology of the Human Sciences (1971); T he Archaeology of
K now ledge (A.M. Sheridan Smith trans., Harper &  Row 1972); and Pow er/K now ledge
(Colin Gordon trans., Pantheon 1980). Foucault argued that students of the humanities need to 
isolate discontinuities in order to accentuate the role of contingency in human history. He believed 
this procedure would disclose the nature and emergence of power relationships. One of the best 
introduction: to Foucault's thought can be fuund in John Raiciiman, Michel Foucault T he 
Freedom of Philosophy (1985). especially page II8IT on the meaning and sources of the notion 
of "genealogy" in Foucault's Nietzschean presuppositions.

II
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re la te s  to a few  aspects o f  the d oc t r in e  o f  ch u rc h  and  sta te  in A ng lo -  
A m e r ic a n  lega l and  re l ig iou s  d iscussions .

T h e  la ck  o f  ag reem en t  ab ou t  the m ean in g  and  content o f  n a tu ra l  
law  fo rm ed  the c ru x  o f  the p ro b lem  in r e la t in g  re l ig ion  and  m o ra l i t y  
with ju r i s p ru d en c e  in the con s t i tu t ion a l  deba tes  invo lved in c ra f t in g  
the F i r s t  A m en dm en t  to the  C on s t i tu t io n .  Bu t the p resent m o ra l  
and  re l ig iou s  cris is tha t c o n f r o n t s  the W e s t e r n  d em oc ra t ic  t ra d i ­
t ions , which themse lves  a re  the legatees  o f  p o p u la r  revo lu t ions tha t 
appea led  to conscience, res ides in r e c onc i l in g  the con f l ic t  in the 
o f ten  d i f fe ren t  va lues  p rom o te d  by re l ig ion ,  g ove rnm en t ,  and  soc ia l 
cu s tom  am id s t  d is tu rb ing  signs th a t  the re  a re  m a jo r  c u l tu r a l  d r i f t s  
tow a rd  n ih i l ism . T h e  p re va i l in g  view was tha t  the ex is tence o f  G o d  
was the u l t im a te  c on s t ra in t  upon  these g re a t  eng ines o f  h um an  soc i­
ety . T h is  view was a p t ly  exp ressed  by R e n e  D e sca r te s  in a 1 6 45  
le t te r  to P r incess  E l i z a b e th  o f  B oh em ia :

God has so established the order o f things and has joined men together in so 
elose a society, that even i f  every man were to be concerned only with him­
self, and to show no charity towards others, he would still, in the normal 
course of events, be working on their behalf in everything that lay within his 
power, provided that he acted prudently, and. in particular, that he lived in 
a society where morals and customs had not fallen into corruption.3

An  anx ious  c e r ta in ty  ab ou t  G od 's  e f fec t iveness  in h um an  a f f a i r s  is 
the unspoken  sub tex t  o f  th is p a r a d igm a t ic  s ta tem en t .  It is a lso  the 
sub tex t  o f  D e sca r te s ’ s p rod ig iou s  in te l le c tu a l  p rogeny  who sought to 
rescue the fa i t h fu l  f r o m  the c re ep ing  p a th o lo g :es o f  e v e ryd ay  a th e ­
ism. T h e y  yoked  a deep  f e a r  o f  s oc ia l  chao s  to the ir  e f fo r ts  to p r o ­
vide an  in te l le c tua l response  to the t ra g ic  v is ion .4

T h is  dua l  fe a r  o f  soc ia l  d is ru p t ion  coup led  w ith  a g row ing  sense o f  
G o d ’ s impotence , i f  not d ea th ,  p rov id ed  the g ro u n d w o rk  f o r  what I 
c a l l  “ the quest f o r  a pub l ic  th e od ic y . ”  In the m ode rn  e ra ,  r e v o lu ­
tions have o f t e n  been a l l c m p t s  to f i l l  the p e rson a l and  pub l ic  vo id 
c re a ted  by the rea l  o r  im ag ined  fu n e ra l  o f  G o d . 9 A t  the in it ia t ion  o f

3. Lucien Goldmann. The Hidden God A S tu d y  o f T rag ic  Vision in the  fe s s tc s  of 
P ascal and the  T ragedies o r Racine 28 (Philip Thody irans.. Routledge 4  Kegan Paul Lid. 
1964).

4. Bolh Luiher’s famous Good Friday Hymn. God im se l/ Died, and his nolion of The dtus 
abscondnus try lo confront the numbing fear lhal perhaps God is more impolcnl lhan Ihe faithful 
would ever dare to admit. See John D ii.i.enrerger God Hidden and  Revealed The In te r­
p re ta tio n  o r L u th e r’s Dft/s A bsconditus and  Its S ignificance to r  Religious Thought 
11953); A lan M Olson. H egel and  the S pirit Philosophy as Pnuem atuiogy 121 (1992)

5 See Jon p Gunnfm ann The M o ra l M eaning o r R evo lu tio n  9-50 (1979); M ichael 
I Ia rr in g io n  Du. P o litics a t  G od’s F u n e ra l The S p iritu a l Crisis o r W esiern Civiliza-
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the P u r i ta n ,  A m e r ic a n ,  and F rench  revo lu t ion s ,  the c lass ic r e v o lu ­
t i o n a ry  t rad it ion s  o f  the m ode rn  pe r iod ,"  the r e v o lu t io n a r ie s  o f ten  
appea led  to the a u th o r i t y  o f  the th ree respec tive sove re ign t ies  o f  
G o d ,  law , and  the peop le .7

C on se qu en t ly ,  e ach  d em oc ra t ic  t rad i t ion  fough t  p a r a d igm a t ic  rev ­
o lu t io n s  th a t  had the asse r t ion  o f  these sove re ign t ies  as th e i r  foci. 
T h e  quest f o r  the sove re ig n ty  o f  G o d  in h um an  a f f a i r s  was a  m a jo r  
rea son  f o r  the rev o l t  o f  the P u r i ta n  e lem en t in the Eng l i sh  C iv i l  
W a r .  T h e  a t tem p t  to insist on  the p r io r i t y  o f  lega l c o ns tra in ts  on 
bo th  the chu rch  and  the s ta te  de f ined  m uch  o f  the id e o logy  that 
shaped  the asp i ra t io n s  o f  the A m e r ic a n  R e v o lu t io n .  T h e  repud ia t ion  
o f  the sov e re ig n ty  o f  both  the chu rch  and  the  s ta te  in the n am e  o f  
the sove re ign ty  o f  the peop le  insp ired m an y  d u r in g  the F rench  
R e v o lu t io n .

T h e s e  th ree  impu lses  a re  am on g  the m a jo r  c om pon en ts  o f  the my- 
thos o f  d iv ine  p rov idence , s ta te  secu r i ty ,  and  soc ia l p rog re ss  that has 
p ro p e l le d  and  d i rec ted  the pub l ic  t ra je c to r ie s  o f  m a jo r  h is to r ica l 
changes  in the m ode rn  e ra .  R e in h a r t  K o s e l l e c k  a rg u e s  th a t  these 
im pu lse s  cons t i tu te  p a thogene t ic  f laws in m ode rn  soc ie ty  th a t  a rc  in 
con f l ic t  o v e r  va r io u s  u top ian  visions o f  soc ie ty  an d  the rea li t ies 
spawned  by h um an  events ."  H is  spec if ic  a rg um en t  th a t  the  po l it ica l 
a l ie n a t ion  o f  the E n l ig h te nm en t  w o r ld  view en cou raged  new fo rm s  
o f  s ta te  A b so lu t i sm  depends upon his g ene ra l  hypo thes is  tha t  h is to ry  
induces crises tha t in tu rn  d em and  cr i t iques o f  bo th  s ta tu s  q u o  as 
t ra d i t ion  and  a u th o r i t y .  T h e  E n l ig h tenm en t  c r i t iq u e  o f  s ta tu s  quo 
u nw it t in g ly  pa r t ic ip a ted  in a fo rced  H obbes ian  m e rg e r  between c o n ­
sc ience and  ju d gm en t .  A c co rd in g  to T h om a s  H obbes ,  **[A |  m a n ’s 
consc ience , and  his ju d g m en t  is the sam e  thing, and  as the j u d g ­
m en t ,  so  a ls o  the consc ience m a y  be e r roneous ."®  H o b b e s ’ s bas ic a r ­
g um en t  in the Leviathan is tha t it is the p r im eva l  r igh t  o f  the s la te  
to c o r re c t  e r r o r s  o f  p r iv a te  ju d g m en t  in o rd e r  to m a in ta in  c iv i l  o rd e r

TION (1983).
6 I view the Russian Revolution as a postmodern phenomenon insofar as it sought to subvert 

modernity
7. For an excellent study of Ihe development of the praxis of sovereignly, see Edmund S Mor­

gan Inventing the People Tut Rise oi Popular Sovereignty in F.ncland and America
(1988).

8 See Reinhart Kostlleck C ritiole and Crisis Enlightenment and tiil PAriinotNisis 
or Modern Society ( 1988)

9 Thomas IIohms Leviathan Or hit Matter Forme and Pow ir  of a Commonwealth
Ecclesiastical and Civil 239 (Michael Oakcshotl ed . CrowcllCollier Publishing Co 19621
(1651).
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and  peace .10 B y  asse r t ing  the r ig h t  o f  s ta te  p ow e r  to p re va i l  o v e r  
bo th  the possib le e r r o r s  o f  r eason  and  consc ience , H obbes ,  and  o th e r  
subsequen t  apo log is ts  o f  the A b so lu t i s t  s ta te ,  asser ted  the  sov e r ­
e ign ty  o f  the sta te  to be above  tha t  o f  b o th  log ic  and  reve la t io n .

H obb e s  was a m a jo r  p la y e r  in the long  p rocess o f  p r iv a t iz in g  the 
no t ion  o f  conscience . H is  re a son ing  is i l lu s t ra t i v e .  H e  c om p a re d  d e v ­
o tees o f  an t in om ian ism  to the c it izens o f  " a  c o m m o n w e a l t h ” 11 and  
then asserted that the a n t in om ian  can  o n ly  sin aga in s t  the ind iv idu a l 
consc ience

because he has no other rule to follow but his own reason; yet I*, is not so 
with him that lives in a commonwealth; because the law is the public con­
science. by which he hath already undertaken to be guided. Otherwise in 
such diversity, as there is of private consciences, which are but private opin­
ions, the commonwealth must needs be distracted, and no man dare to obey 
the sovereign power, further than it shall seem good in his own eyes.'1

H obb e s  was one  o f  the first th in ke rs  in the E ng l i sh -sp ea k ing  w o r ld  
to con s tru c t  lega l though t w i th ou t  a s sum ing  the ex is tence o f  G od  as 
a m a jo r  p rem ise . H e  be l ieved  the re  a re  th re e  con tende rs  f o r  s ov e r ­
e ign ty  that “ set up  a supremacy aga in s t  the sovereignly; canons 
aga in s t  laws; and  a ghostly authority ag a in s t  the civil; w o rk in g  on 
men's m inds , w ith  wo rds and  d is t inc t ions , tha t  o f  themse lves  s ign i fy  
no th ing  . . . . ” 13 In  e f fec t H o b b e s ’s re a c t io n  aga in s t  the Eng l ish  
C iv i l  W a r  v iewed A u gu s t in e ’s Civitas Dei as an und isc ip l ined  inv is i­
b le “ k in gd om  o f  fa i r ie s ”  ru led  by supe rs t i t io n  and  ghosts r o am ing  in 
the a l iena ted  m ind  o f  re l ig iou s  en thu s ia s ts  w ho  dwe l l  on  the o u t ­
sk i r t s  o f  re a son ’s p re c in c ts .14

M ono th e is t ic  and  hum an is t ic  rep ub l ic an s  in the seven teen th  and  
e igh teen th  cen tu r ie s  th ough t  H obb e s ian ism  was an  o v e r reac t io n .  
T h e y  fea red  the idea tha t a s ta te  c ou ld  re se rve  u n to  i t s e l f  w ha t  they 
fe lt  c ou ld  o n ly  be long  to G o d  and  c it izens . T h e y  p onde red  wha t  
w ou ld  be the best a l t e rn a t iv e .  A l t h o u g h  the  in terests  o f  thcists and  
hum an is t s  o f ten  were in con f l ic t ,  they  o f t en  sh a red  a c om m on  s ty le  
o f  reason ing  tha t was som ew ha t  sy l lo g is t ic  in f o rm :  I )  the C r e a t o r  is 
sove re ign ;  2 )  h um an  c re a tu re s  ow e the ir  C r e a t o r  obed ience  th rough  
the m a in ten an ce  o f  a good consc ience  wh ich  gives gu idance  to m o ra l  
and  re l ig ious decis ions; and  3 )  in a l l  a r e a s  o f  h um an  a f f a i r s ,  con-

10. Id  
n id 
i :  id
I)  Id  al 24’ .
14. Id.
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sc ience is s o v e r e ig n .18
F o r  the sake  o f  b re v i ty ,  a l low  me to o f f e r  a  p ro f i le  o f  the r o le  o f  

re l ig iou s  and  h um an is t i c  appea ls  to n a tu r a l  law  th e o ry  as a w ay  o f  
ju x ta p o s in g  those app ea ls  o v e r  the appea ls  p ropounded  by advoca tes  
o f  the  d oc t r in e  o f  s ta te  A b so lu t i sm .

In  his L iv in g s ton  C en te n n ia l  lec tu res  a t  T u la n c  U n iv e r s i ty  L aw  
S c h o o l  in 1 9 3 6 ,  P r o fe s s o r  R o sc oe  P ound  bo th  identi f ied  and  a t ­
tacked  opponen ts  o f  n a t u r a l  law  who he be l ieved had  no th ing  bette r 
to o f f e r . 18 H e  op ined  tha t  “ [ a ]  p sycho log ica l  re a l i sm  is a b ro a d  which 
reg a rd s  rea son  as a f f o r d in g  no m o re  than  a c o ve r  o f  i l lu s ion  fo r  
p rocesses ju d i c i a l  a n d  adm in is t r a t i v e  which a rc  fu n d am e n t a l l y  and  
necessa r i ly  u n r a t i o n a l . " 17 P ound  be l ieved tha t  this p sycho log iz ing  
needed to be su b je c ted  to the aud it  o f  h is to r ica l  c r i t ic ism  in o rd e r  to 
p rove  tha t n a tu r a l  law  is based on  an  app ea l  to reason , not an  a p ­
pea l to an y  n o n ra t io n a l  f a c u l t y . 18 W i t h o u t  using the w o rd  “ con ­
sc ience ,"  he rem inded  his aud ience  o f  the im po r tan ce  o f  n a tu r a l  law  
th e o ry  in the f o rm a t i o n  o f  A m e r ic a n  law . H e  then tu rned  his a t t e n ­
tion to the va r io u s  c om pe t ing  de f in i t ions o f  n a tu ra l  law  p re va le n t  at 
the end  o f  the  e ig h teen th  cen tu ry .

This natural law was variously conceived: sometimes as a vaguely outlined 
ideal order o f society, sometimes as a body o f moral ideals to which conduct

15. Id. This is admittedly a highly sketchy summary of a complicated development. For a su­
perb analytical genealogy of a habitus that made this development possible, see Law rence M an­
ley. Convention. 1500-1750 (1980). Manley offers a brilliant argument for Ihe centrality of the 
idea and practice of convention in Western thought between 1500 and 1750. Protestants had to 
resist and redefine the meaning of convention during this period. Manley's genealogy would have 
been greatly strengthened if he had considered the powerful mediating role that Ihe evolving insti­
tution of conscience played. He correctly states, for eaamplc, that " |t |h e  principal vehicle in Eng­
land for the natural law apparatus of the Roman code was canon law, which equally aroused the 
antipapist Teal of religious reformers and the jealousy of common lawyers, who," as evident in the 
words of Sir Frederick Pollock, “associated it with 'attempts to encroach upon the king's authority 
for the benefit of foreigners' and the 'meddling and vexatious jurisdiction of Ihe spiritual courts.'" 
Id. at 99. He cites Richard Hooker's O ] the Laws o f  Ecclesiastical Po lity  as a landmark attempt 
to offer a theological via media between divine, natural, and human law. Id. al 90 (citing Rich­
a rd  H ooker, O f tiie  Laws o r E ccles iastical P o lity , in  The F o lc e r  L ibrary  Edition or 
th e  W orks o r R ichard  H ooker (W. Speed Hill ed., 1977)). Yet he overlooks Hooker's empha­
sis on the role of conscience as convention in his Anglican ecclesiology. Of course, Puritanism, far 
more than Anglicanism, sought to embody and advance the institution of conscience as the aais of 
both theology and jurisprudence. For insightful and helpful discussions of this phenomena, see 
Leon H ow ard. Essays on  P u ritan s  and  Puritanism  87-112 (James Barbour Sc Thomas Quirk 
eds.. 1986), G eoferey F N u t ta l l ,  The H oly S p irit in P u ritan  Faith  and  Experience (2d 
ed.. University of Chicago Press 1992) (1947). and M ichael W alzer. The R evo lu tion  o r the 
S ain ts A S tu dy  in th e  O rigins or R ad ica l P o litics (1971)

16. See Roscor Pound. The Form ative E ra o f American Law (1938)
17 Id. at 27
18. Id.
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should be constrained to conform , sometimes as a body of ideal legal 
precepts by which the precepts of positive law are  to be criticized and to 
which, so far as possible, they are  to be made to conform . But whatever 
m eaning was given to the ideal or body of ideals, the in terpretation  and 
application o f existing rules were to be guided by it, and lawm aking, judicial 
reasoning, and doctrinal writing were to be governed by it .1*

Pou nd  p re sum ed  tha t  the h is to ry  o f  A m e r i c a n  ju r i s p ru d e n c e  w ou ld  
a t tes t  tha t  n a tu r a l  law  and  rea son  w e re  s y n o n ym ou s  s ince the r e f o r ­
m a t io n s  o f  the. s ix teen th  c e n tu ry  succeeded in d iv o rc in g  j u r i s p r u ­
dence  f r o m  theo logy .

H i s  ow n  g enea logy  o f  this p henom enon  is suspec t  on  th is po in t ,  
how eve r ,  because o f  his ina tten t iveness  to the c a r e e r  o f  the n a tu re  
and  m ean in g s  o f  consc ience in n a tu r a l  law  th e o ry .  F irs t  o f  a l l ,  the 
r e la t i o n sh ip  between consc ience  and  n a tu r a l  law  needs h is to r ic a l  
c l a r i f ic a t io n .  T h e y  rep resen t  the im p ac l  o f  the two d iv e rg in g  s t re am s  
o f  A u g u s t in i a n  and  T h om is t i c  though t .  M o r e  em p a th ic a l l y ,  th e y  re ­
f lect the e a r l i e r  d ive rgence  between C a th o l i c  and  P ro te s ta n t  le g a l is ­
tic th e o log y .  W i t h o u t  this und e rs tan d in g ,  it is v e ry  d i f f ic u lt  to a c ­
coun t  f o r  the d om in an t  r o le  o f  P ro te s tan t  th e o lo g y ,  in p a r t i c u la r ,  in 
A m e r ic a n  ju r i s p ru d e n c e .20

S o m e  h ave  a rg u ed  c o r r e c t ly  th a t  t ru s t  is th e  p r im a l  p sych ic  s inew 
o f  soc ia l  bonds , and  tha t  co n t ra c t  and  c o venan t  theo r ie s  a s sum ed  
d i f f e r e n t  k inds and  deg rees o f  t ru s t d u r in g  th e i r  p re va le n c e  in seven ­
teen th -  and  e ig h te en th -c en tu ry  soc ia l  and  re l ig iou s  th ough t .  C o n ­
t ra c t  th e o ry  becam e  h egem on ic  as the  n a t ion s  invo lved  in the R e l i ­
g ious W a r s  em b ra ced  the Peace  o f  W e s tp h a l i a  in 1 6 4 8 . 31 T h e

19 Id . a i l  5-16.
20. See G a rry  W ilis. Inventing America Jefferson 's  D e c la ra tio n  of Independence 

(1978). Wills argued lhal much of Ihe ideology that shaped the Declaration of Independence has 
theological rools in Calvinist though!, especially among American Christians, such as the Rever­
end John Witherspoon, who subscribed to the views of Scottish Commonscnse Philosophy This 
was most certainly not an original idea. One of the clearest analyses of a chief connection had 
already been well-established by gifted American church historians like Jame' Smylie. See James 
II. Smylie, Madison and Witherspoon: Theological Roots o f  American P 'm eat Thought. 22 
P rin c e to n  U Li»r C iiron 118(1961).

21. The Iasi phase of more than a hundred years of warfare between f  ropean Catholics and 
Protestants was called the "Thirty Years War" (1618-1648). The Peace r Westphalia, signed on 
October 27, 1648, was the name given to the accord reached between W stern monarchs to cease 
fighting. Since the fourth century, cujus rrg io . ejus re lig io, the idea that the religion of Ihe mon­
arch should be the religion of Ihe citizenry was accepted in most European countries until the 
sixteenth-century Protestant Reformation. Soon after the deaths of major leaders of the Reforma­
tion. such as Marlin Luiher < 1483-1546) and John Calvin (1509-1564), hostilities ensued Cuius 
regto, ejus re lig io  was reconfirmed in the Peace of Augsburg (1955), as well as the Peace of 
Westphalia In the meantime, intellectuals, such as Hugo Grotius (1583-1645) and John Locke 
(163217041 respectively advocated universal peace and religious toleration See 3 K enneth
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f a i lu re  o f  covenan t  th e o r y  as a soc ie ta l p ract ice g ra d u a l l y  occu r red  
as g ro u p  con f l ic t  and  a n g e r  a ssum ed  the i r re le vance  o f  G o d  as a 
soc ia l r e a l i t y .  P u r i ta n  " P r e p a r a t i o n i s t "  theo log ians , e spec ia l ly  those 
t ra ined  a t  C a m b r id g e  U n iv e r s i ty ,  such as W i l l i a m  Am es ,  T h om a s  
H o o k e r ,  and  J oh n  C o t t o n ,  fo u nd  the i r  a rg um en ts  fo r  the soc ia l r e a l ­
i ty o f  G o d  had been s u b v e r t e d .33 T h is  cou ld  be done r a th e r  eas i ly  
once one  perce ived  tha t  the hub r is  o f  the ir  a rg um en ts  lay  in the ir  
f r a g i le  “ soc ia l co n s t ru c t io n  o f  r e a l i t y . " 23 T h e y  be lieved tha t con ­
science is the venue o f  G o d  in the in f r a s t ru c tu re  o f  h um an  p e rson a l­
ity . T h e  W e s tm in s te r  C on fe s s io n  o f  F a i th  ( 1 6 4 7 )  s um m a r iz e d  the ir  
conv ic t ion : “ G o d  a lo n e  is lo rd  o f  the conscience, and  ha th  le f t  it free 
f r om  the doc t r in e s  and  c om m an dm en ts  o f  men which a re  in any  
th ing c o n t r a r y  to his W o r d ,  o r  beside it, in m a tte rs  o f  fa i th  o r  w o r ­
s h ip . " ”  A s  I have a l r e a d y  s ta ted ,  by 1651 ,  f o u r  ye a rs  a f t e r  the g rea t  
W e s tm in s te r  A s s em b ly  had  a d jo in e d ,38 Hobbes  had  u nde rm in ed  this 
asse r t ion  o f  the su p rem ac y  o f  conscience , and  th e re fo re ,  G o d .

T h e  Eng l ish  C iv i l  W a r ,  the excesses o f  re l ig ious zea l ,  and  w ea r i ­
ness p rom p ted  m a n y  to m o d e ra t e  th e i r  rad ica l  a l le g ian ce  (o  re l ig ious

Scott Latourei-te. A History of tiie Expansion of Christianity The Thousand Years of
U ncerta in ty  884-98 (Harper &  Row 1975) (1953).

22. Puritans were Calvinists who accented the absolute sovereignly of God. This doctrine left 
little formal room for believers to participate in the process of salvation God cither docs or docs 
not save a person from damnation. The rigidity of this doctrine encouraged some to formulate and 
embrace what was called "preparalionist" theology. According to John Morgan:

This concept of preparation was based on the ability to come first to a recognition of 
the condition of one's own soul. Preserving the freedom of the Almighty to act as he 
saw fit in individual cases while also encouraging their (as yet unregeneratc) parishio­
ners to courses of preparation involved puritan ministers in paradoxical offerings 

John M organ. G odly L earn ing  P u ritan  A ttitu d e s  Towards Reason. Learning, an d  Ed­
ucation . 1560-1640, at 28-29 (1986) See also P erry  M ille r. The New E ngland  Mind The 
S eventeenth  C en tu ry  (1939).

23. This phrase refers to the following study; P e te r L B erger 3c Thomas Luckmann, The 
S ocia l C o n s tru c tio n  of R ea lity  A T reatise  in the  Sdciotugy  of K now ledge (1966). in 
which the authors succeed in dethroning the idea of social determinism without diminishing the 
power of social reality. They analyze how individuation is itself a social process that plays a pri­
mordial role in shaping social reality. Berger slates (his same principle in another influential 
study: "The individual is not molded as a passive, inert thing. Rather, he is formed in (he course 
of a protracted conversation (a dialectic, in the literal sense of the world) in which he is a p a rtic i­
pant." P eter L Berger. The S acred  Canopy Elements of a S oc io lo g ica l Theory o f Re­
lig ion  18 (1967). I am suggesting that Ihe Protestant (and modern) attempt to institutionalize 
conscience as a moral and psychological center of value independent of religious institutions was a 
concerted effort to wed belief in the reality of God with evolving material forces that elevated 
reason above revelation

24. The Constitution of the United Presbyterian Church in the United S tates at 
America. Part I. Hour of Confessions § 6.101 (2d ed. 1970)

25. See Roreri S Paih . The Assembly of the Lord Politics and Religion in the West­
minster assembly and the "G rand Debate" (1985).
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l ib e r t y .  B o th  W i l l i a m  P en n ’s A Persuasive to Moderation to Church 
Dissenters, in Prudence and Conscience, w r i t te n  in 1 6 8 6 , ”  and  John  
L o c k e ’ s Letter Concerning Toleration, p ub l ished  in 1 6 8 9 , ”  re f lec t  
this A n g lo -A m e r i c a n  sen t im en t .  T h ese  tw o  d ocum en ts  a l s o  i l lu s t ra te  
how  f r a g i l e  the c om p rom is e  was between advoca tes  o f  re l ig iou s  l ib ­
e r t y  a n d  re l ig iou s  to le r a t io n .  T o  i l l u s t r a te  w he re  these tw o  h um an is ­
t ic  s t r a t a  m e rg e  and  d ive rge , it is necessa ry  to  q u o te  two r a th e r  
le n g th y  s ta tem en ts  f ro n ,  these docum en ts .

In  th e  fo l low in g  quo ta t io n ,  W i l l i a m  P enn  o f f e r s  an  im p o r t a n t  d i f ­
f e r e n t ia t i o n  between the ac t o f  de f in ing  consc ience , and  the l ib e r t y  
and  d u l y  tha t he believes consc ience h as  to  act upon  its p r in c ip le s .

Thai there is such a thing as conscience, and the liberty o f  it, in reference to 
faith and worship towards God, must not be denied, even by those that are 
most scandalized at the ill use some seem to have made o f such pretences.
But to settle the terms: by conscience, I understand, the apprehension and 
persuasion a man has o f his duty to God: by liberty o f conscience, 1 mean, a 
free and open profession and exercise o f that duly; especially in worship: but 
I always premise this conscience to keep within the bounds o f morality, and 
that it be neither frantic or mischievous, but a good subject, a good child, a 
good servant, in all affairs o f life; as exact to yield to Caesar the things that 
are Caesar's, as jealous o f withholding from God the thing that is God's. In 
brief, he that acknowledges the civil government under which he lives, and 
that maintains no principle hurtful to his neighbour in his civil property.”

Penn  sough t to rescue consc ience f r om  being re s t r ic ted  s o le ly  to the 
d ive rse  a re n a s  o f  re l ig iou s  wo rsh ip .  C on sc ience  was th a t  and  m o re .  
I t  was the d u ty  a m ono the is t  owes to the  C r e a t o r  because  the r e l a ­
t ion  between c r e a tu r e  and  C r e a t o r  was sac red . H e  a l s o  s u b t ly  in ­
voked  the B ib l i c a l  p a ra d igm  o f  c o venan t in o r d e r  to  a rg u e  tha t  the 
c re a tu re ' s  ob l ig a t io n  to the C r e a t o r  is bo th  d i r e c t  and  ind i re c t .  O b e ­
d ience  to d u ly  cons t i tu ted  c iv i l a u th o r i t y  and  c o m m u n a l  va lu e s  is 
the  ind i re c t  w ay  o f  a d h e r in g  to conscience . P e n n ’ s sense o f  a  p ro ­
g ress ive  d iv in e  i l lum in a t io n  led h im  to c onc lud e  th a t  a l l  r e l a t i o n ­
sh ip s  b e a r  the im p r im a tu r  o f  d iv in i ty ,  a nd  th a t  e sp e c ia l ly  inc luded  
the  c i t i z e n ’s r e la t i o n  to c iv i l  a u th o r i t y .  ” [ F ] o r  d u t y  t o  such  re la t ion s  
h a th  a d iv ine  s tam p ;  and  d iv in e  r igh t  run s  th ro ug h  m o re  th ings o f  
the  w o r ld ,  and  acts o f  o u r  lives, than  we a re  aw a re  o f ;  and  sac r i leg e

26. 2 W illiam Penn. A Persuasive to Moderation to  Dissenters, in Prudence and Conscience, 
in The S e le c t  W orks o r W illiam Penn 504 (4ih ed., London, William Phillips 1825).

27. The besi critical edition and translation of this famous essay can be found in John Locke. 
Epistola oe Toi.erantia A Letter on Toleration (Raymond Klibansky ed. dt J.W. Gough 
trans., Latin text ed., Oxford Univ. Press 1968).

28 2 Penn, supra note 26. al 507.
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m a y  be c om m it te d  ag a in s t  m o re  than  the  c h u rc h . ’ ’ ”  T h is  p a r a d ig ­
m a t ic  Q u a k e r  d e fen se  o f  p rog re s s iv e  reve la t ion  had  a hum an is t  co ­
r o l l a r y  which had  on e  o f  its best exp ress ions in the w r it ings o f  P ie r re  
B a y le . 30 B a y le ,  w r i t in g  u n d e r  the p seudonym  S ic u r  Jean  Fox  de 
B rugg s ,  a r t i c u la te d  a v iew  o f  consc ience sh a red  b y  m any  human is ts .  
B a y le  a rg u ed :

It ii so evident that our conscience is a light by which we know that this or 
that is good or bad, that nobody, apparently, doubts at all that this is the 
definition of conscience. It is just as evident that every creature which 
judges an action to be good or bad assumes that there is a law or rule con­
cerning rightness or wrongness o f actions . . ,

R a t h e r  th an  r e p ud ia te  th e  n o t io n ,  consc ience  b ecam e  the l inchp in  o f  
a d oc t r in e  o f  in s t i tu t io n a l i sm .  Bu t  the need to tem pe r  re l ig ious e x ­
cesses am on g  re l ig iou s  r a d ic a ls  in c re a s in g ly  len t suppo r t  to Q u a k e r s  
l ike  Penn  w ho u rged  the S o c ie ty  o f  F r iend s  to em b ra c e  a c om m una l  
in te rp re ta t io n  o f  d iv in e  i l lum in a t io n .  T h e r e  was a pervas ive fe a r  o f  
the  d ange rs  o f  re l ig iou s  a n a r c h y .  T h e  not ion  o f  a n a rc h y  was equated  
w ith  the idea o f  r a d ic a l  in d iv id u a l i sm ,  and e v en tu a l ly  even with the 
e ig h te en th -c en tu ry  idea  o f  a u t o n om y  wh ich  Im m a n u e l  K a n t  a rgued  
in his f am ou s  essay , What Is Enlightenment?, cons t i tu ted  Ih e  ep i ­
c e n te r  o f  E n l ig h te nm en t  c u l t u r e . ”

P e n n ’s conv ic t ions  w e re  not s im p ly  a m a t t e r  o f  metaphys ic s .  H e  
em bod ied  these conv ic t ions  in his “ H o l y  E x p e r im e n t "  which became 
the C o m m o n w e a l t h  o f  P e n n s y lv a n ia . 35 J o h n  L ock e ,  the a u th o r  o f  the

29. 2 Id. at 508. For a fine discussion of Ihe nuanced development of social consciousness 
among the Society of Friends, see R ichard  T. Vann. Tiie S oc ia l Development o f English 
Quakerism. 1655-1755 (1969).

30. Pierre Dayle (1647-1706), an important precursor of the eighteenth-century Enlightenment, 
was one of the most prominent proponents of radical religious toleration. He was exceptional in 
his advocacy in so far as his concept of religious toleration included Unitarians, Jews, and Mos­
lems. See F ran k lin  L Baumer, M odern  European T hought. C ontinu ity  and Change in 
Ideas. 1600-1950. at 96-116 (1977).

) l .  This quotation from Baylc's pseudonymous work titled, T rad u it de l'A n g lo is S ieur 
Jean Fox de B ruggs par M J F. (1686), was translated from the French in Raymond Klibansky, 
Preface to Locke, supra note 27, at xii. Klibansky skillfully and correctly identifies Bayle as the 
author of this pseudonymous publication.

32. See Immanuel Kant. What is E n lig h te n m e n tin  Foundations o f the Metaphysics of 
M o ra ls  and "W iia t is E n ligh ten m en t?"  85 (Lewis While Beck irans., Bobbs-Merrill Co. 
1959). Kant wrote this essay in 1784. He declared, "Enlightenment is man's release from his self­
incurred tutelage. Tutelage is man’s inability to make use of his undemanding without direction 
from another." Id.

33. See M ark  A. N o ll. A H isto ry  o f C h ris tian ity  in th e  United S ta te s  and  Canada 
65-68 (1992).
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fu n d a m c n la !  law s o r  the  c o lo n y  o f  N o r t h  C a r o l i n a , 3* a ls o  t r ied  to 
m a k e  consc ience  an  im p o r ta n t  co rn e rs to n e  o f  his p h i lo s o ph y  o f  
l a w .36 W h i l e  L o c k e ’s und e rs tan d in g  o f  consc ience was deep ly  shaped  
b y  the P u r i ta n ism  o f  his own pa ren ts ,  h is in f lu ence  upon the h u m a n ­
is t ic p roponen ts  o f  n a t u r a l  law  was cons id e rab le .

J o h n  L o c k e  was less conce rned  w ith  yo k in g  his views, wh ich  were 
an  an t ic ip a t ion  o f  the Eng l i sh  A c t  o f  T o le r a t i o n  ( 1 6 8 9 ) , 36 than  with 
t h e o log ic a l  c onv ic t ions  even though  he was c a r e fu l  to a s sum e  them . 
In  h is  Letter on Toleration, L o c k e  m ade  an en du r ing  d is t inc t ion  be­
tween “ p r iv a te  j u d g m e n t "  and  pub l ic  re spon s ib i l i t y  in m a t te rs  c o n ­
ce rn in g  p r im a r y  m o ra l  and  re l ig ious conv ic t ions .37 P ro p o n en t s  o f  r e ­
l ig ion  h a v e  a d u t y  to p ro p a g a te  th e i r  f a i th .  B u t  he a rgue s ,  “ H ow ev e r  
g re a t ,  th e re fo re ,  m a y  be y o u r  p ro fe ss ion  o f  g oodw i l l  and  y o u r  e f fo r t s  
f o r  the s a lv a t io n  o f  m e n ’s sou ls ,  a m an  c ann o t  be fo rced  to be saved . 
In  the end  he m u s t  be le f t  to h im s e l f  and  his ow n  consc ience . ” 36 
T h is  a rg um en t  add re ssed  the  e n o rm ou s  p ro b lem  o f  re l ig iou s  a n a r ­
ch y .  Bu t  the issue o f  po ten t ia l  s ta te  in f r ing em en ts  upon re l ig iou s  
l ib e r t y  r em a in e d .  L o c k e  pu rsued  this c h a l le n g e  in a S o c r a t i c  
m ann e r :

But you w ill say: What i f  the magistrate's decree should order something 
which seems unlawful to the conscience of a private person? I answer: I f  the 
commonwealth is governed in good faith, and the counsels o f the magistrate 
are really directed to the common good of Ihe citizens, this w ill seldom hap­
pen. But i f  it  should chance to happen, I say that such a private person 
should abstain from the action which his conscience pronounces to be unlaw­
ful. but undergo the punts, mcnt which it is not unlawful for him to bear.
For the private judgment of any person concerning a law enacted in political 
matters, and for the puttie good, docs not take away the obligation of that 
law, nor does it deserve M r-n ion . But i f  the law concerns things wh'ch lie

34 S tc  R ich ard  I A aron . John  Locke 16 (Jd ed 1970).
35 Id  at 74-82.
36. Y U. I W 4  M., ch. 18 (1689). Although the English Toleration Act of 1689 extended 

religious liberty to Protestant dissenters from the Church of England, it did not grant religious 
liberty to Unitarians and Roman Catholics. The Act's legal title was actually “An act for exempt­
ing (heir Majesties' Protestant subjects, dissenting from Ihe Church of England, from the penal­
ties of certain laws." But it is commonly known as the English Act of Toleration. According to its 
prratnble, its objective was twofold. It granted "some ease to scrupulous consciences, in the exer­
cise of religion," and sought "to unite their Majesties' Protestant subjects in interest and affec­
tion." The preamble and lull text of this Act can be found in Philip Schaie. The Progress o f 
Religious Freedom as Shown in the History o r Toleration Acts 119-25 (New York.
Charles Scribner's Sons 1889)

37. Locke, lup ro  note 27. at 127. 129, 131. See both the preface and introduction to this 
critical edition of Locke's famous published missive where Ihe historical context and intellectual 
implications of his advocacy uf toleration are explored in detail.

38 Id  at 101
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outside the magistrate's province, as for example that the people, or any 
part o f it, should be compelled to embrace a strange religion and adopt new 
rites, those who disagree are not obliged by that law, because political soci­
ety was instituted only to preserve for each private man his possession o f the 
things o f this life, and for no other purpose. The care of his soul and of 
spiritual matters, which does not belong to the state and could not be sub­
jected to it, is reserved and retained for each individual.”

W i t h  th is d is t inc t ion , L o c k c  m oved  the cen te r  o f  d iscussion aw ay  
f r o m  H obb e s ’s no t ion  o f  the s ta te  as the  a r b i t e r  o f  belltim omnium 
contra omnes.i0 L o c k e  e x p a n d e d  the  h um an is t  in te rp re ta t io n  o f  the 
p lace  o f  consc ience in n a tu r a l  law  th e o ry .  W h i l e  he accepted the 
p r iv a t iz a t io n  o f  consc ience , h is a n th r o p o lo g y  saw  consc ience as the 
s a n c tu a ry  o f  t ra d i t ion .  A s  the sac red  house o f  t ra d i t ion ,  conscience 
becam e a p ro m o te r  o f  c iv i l  peace  and  con t in u i ty .  C onsc ience  be­
c am e  the seat o f  m o ra l  a u t h o r i t y  as de f ined  by t rad it ion .  A s  long  as 
c u l tu r a l  m em o ry  and  h om og e n e i ty  r em a in ed  unsca thed  by t ime arid 
c i rcum s tance ,  consc ience  c ou ld  be a su re  m o ra l  gu ide  f o r  both the 
ind iv idua l and  the s tate .

In  s u m m a ry ,  the th e o c en lr i c ,  h um an is t ,  and  abso lu t is t  bases fo r  
the c e n t r a l i t y  o f  c onsc ience d i f f e r e d  in the d eg re e  to wh ich  they be­
l ieved h um an  n a tu re  was c o r ru p t  o r  c o r ru p t ib le .  T h e  long  shadow  o f  
C a lv in ism 's  g r im  v iew  o f  h um an  ab i l i t y  c o n s ta n t ly  p ro voked  its 
ch a l len ge rs  who we re  insp i red  by the i r  d isc ove ry  tha t h um an  events 
can  be both cap r ic iou s  an d  p rom is in g .  T h e se  theo log ic a l  and  p h i lo ­
soph ica l a n th ro p o lo g i s t s  w e re  f a r  rem oved  f r o m  the sc ient i f ic  and 
p sycho log ica l wo rks  o f  t h e i r  successors  f r o m  the la te  e igh teen th  cen ­
tu ry  onw a rd .  But th e i r  e f f o r t s  to fu se  th e o log y  and  ph i lo sophy  in the 
se rv ice o f  j u r i s p ru d e n c e  c re a ted  an  im p o r t a n t  but insecu re inst i tu ­
tion w ith in  the in te rd i s c ip l in a ry  a re n a s  o f  lega l th ough t . * 1 

N one th e le s s ,  desp ite  its sch izo id  h is to ry ,  the appea l  to conscience 
as the basis f o r  re l ig iou s  l ib e r t y  a n d  to le ra t io n  had  become a f ra g i le  
but d is t inc t ive  A m e r ic a n  p o l i t ica l  t ra d i t io n  by the la te e ighteen th  
cen tu ry .  In  1 7 9 1 ,  m ost  p o l i t ic a l  a n d  ecc les ias t ica l  leade rs  in the A n ­
g lo -A m e r i c a n  w o r ld  a s sum ed  that " t h e  r igh ts  o f  c on sc ience "  were 
n a tu r a l  and  in a l ie nab le .  B u t  this d id  not f o r e s t a l l  n e a r ly  1 5 0  ye a rs

39 Id . .11 127, 129
40. K uselleck, supra nulc 8, at 53-61
41. The following monographs otter excellent inroads into this complex historiography; Rich­

ard L G reaves. T heology and Revolution in the Scottish Reiormation S tudies in ihe 
Thought oi John Knox (1980); C hrisiophfr IIili.. Intellectual Origins or the Engiisii 
Revolution (1965). Pirry Miller Ei rand into the Wilderness (1956), John T McN iili 
The H istory and Character oe C alvinism (19541
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o f  th e o log ic a l  and  p h i lo s o ph ic a l  d eba tes  a b o u t  the m ean in g  o f  th is 
ph ra se . ”  B e tween  the o u tb r e a k  o f  the Eng l ish  C iv i l  W a r  in 1 6 4 2  
and  the ra t i f ic a t io n  o f  the  A m e r ic a n  B i l l  o f  R ig h t s  in 1 7 9 1 ,  the a t ­
tempt to in t e r fa c e  C a lv in i s t  and  h um an is t  r e pub l ic an ism  succeeded . 
B u t  th is d id  no t happen  w i th ou t  much  in g u is h . ”

W i t h o u t  ta k in g  the evo lv in g  powe r o f  the na t ion  s ta te  se r iou s ly  
en ough , m a n y  b c l le l r i s t  and  re l ig iou s  sub jec t iv is ts  ab andoned  the 
b ru ta l i t i e s  o f  “ m a rk e t p la c e  c u l t u . c . " 44 Bu t  ne i th e r  the eng ines o f  
c a p i t a l  n o r  p ro p r ie t y  c o u ld  reg a in  enough  m o ra l  ve rve  to ch a l len ge  
the  s t a t e ’s w i l l ingness  t o  d e sec ra te  the h um an  b ody  th ro ugh  the a b ­
rog a t ion  o f  h um an  r ig h ts  (e sp ec ia l ly  in the f o rm  o f  s la v e r y )  and  
th ro ugh  the c a rn a g e  o f  w a r f a re .  B y  the end o f  the e igh teen th  cen ­
tu ry ,  c^ rsc iencc ,  the on e  ins t i tu t ion  th a t  p rov id ed  an  o p p o r tu n i t y  to 
u n i f y  h um an is t s  and  re l ig ion is ts  had becom e  so sac red  tha t  few 
bo the red  to d iscuss w ha t  they m ean t  by it. T h is  la ck  o f  d iscussion 
u nw it t in g ly  sub jec ted  consc ience  to in te rp re ta t ion s  tha t exc luded  its 
advoca te s '  c la im s  f o r  its sac redness  f r o m  ju d ic i a l  am e l io ra t io n s  
when  it f o u n d  i t s e l f  in con f l ic t  w ith  the in te rests  o f  the s ta te .  T h e  
su b o rd in a t io n  o f  the sac redness  o f  consc ience tempted  s tudents  o f  
ju r i s p ru d e n c e  to m ix  th eo log ic a l  and  psycho log ica l specu la t ion  w ith ­
ou t a lw a y s  be ing  aw a re  o f  the  d i f fe ren ce .  M o r e o v e r ,  it sub juga ted  
the sa c red  c la im s  o f  consc ience to the ju d ic i a l  rev iew  o f  the s tate . 
T h is  m ean t  th a t  those who appea led  to the sac red  a u th o r i t y  o f  c on ­
sc ience in e f f o r t s  to m a k e  the s la t e  sub jec t to t ranscenden t  va lues  
beyond  n a t io n a l  s e l f - in te re s t ,  p laced  the m o ra l  and  re l ig ious con ­
s t r a in t s  o f  consc ience  upon  the  s ta te  a t  r isk .

In  th e  r em a in d e r  o f  th is E ssa y ,  I w ou ld  l ike  to te lescope this p rob -  
|cm  w ith  a n o th e r  hypothes is .  I be l ieve rad ic a l  f o rm s  o f  h is to r ica l  
con t ingenc ie s  c rea ted  the p re cond i t ion  f o r  what I c a l l  “ j u r id i c a l  
cu l ts  o f  a s s u r a n c e . " 411 T h e  F ound e rs  o f  the A m e r ic a n  R e p u b l i c  had

42. For a helpful summary and analysis of (his enduring intellectual debate during this period, 
see Kenneth E Kirk. Conscience and Its Problems An Introduction to Casuistry 123- 
290 (19271.

43. The history of Baptist opposition to established churches is one of the best illustrations of 
this point. For an account of this opposition, see both volumes of William G M cLouqiilin. N ew 
Engiano Dissent. 1630-1833 T he Bautists and the S eparation of C iiubcii and S tate 
(1971).
44. See Jean-Ciibistopiie Aghew. W oblos A part The M ark e t and  the  Theatek in An- 

glo-Am ebican T hought. 1550-1750, at 188 (1986); jre  also JG  A Pococb. The M achiavel­
lia n  M oment F lo re n tin e  P o litic a l  T h ou gh t and  the A tla n tic  Republican T rad ition  
462-552 (1975)

45. Keeping in mind Kuselleck's view of Absolutism j s  the pathogenesis of modern society.
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to contend  w ith  the e n o rm ou s  anx ie t ies  o f  h is to r ic  soc ie ta l  changes 
un leashed  by r e v o lu t io n a ry  f e rm e n t .4* Th e se  cu lts  tha t  had  the ir  a n ­
a lo g u e  in the o ld e r  re l ig iou s  r e v o lu t i o n a r y  t ra d i t ion s  app ea le d  to 
th ree  h is to r ic  m an i fe s ta t io n s  o f  the a u th o r i t y  o f  sove re ign ty :  c ove ­
nan t ,  c on t rac t ,  and  cons t i tu t ion . A s  a t tes ted  by m an y  exce l len t  re ­
cent s tud ies ,47 the m ono the is t ic  and  h um an is t i c  repub l ic an s  who 
c r a f t e d  the C on s t i tu t ion  o f  the U n i te d  S ta te s ,  as we l l  as the state 
cons t i tu t ions , used the m o ra l  and re l ig iou s  d isc ou rse  o f  these fo rm s  
o f  s ove re ign ty  in o r d e r  to g a r n e r  pub l ic  s u pp o r t  f o r  the ir  
h a n d y w c ik . 4'  O n e  A m e r ic a n  h is to r ian  has r e f e r r e d  to this v e n e ra ­
tion o f  cons t i tu t ion a l i sm  as the “ cu l t  o f  the c on s t i tu t io n . ’ ’ 4* 

R e l ig io u s  views o f  the  law  o f  c h u rc h  an d  s ta te  have re l ied  heav i ly  
on  asse r t ing  the n a tu ra l  and  t ran scenden t  r igh ts  o f  consc ience by 
es tab l ish ing  “ conscience as a n o t io n a l  in s t i t u t i o n . " 110 In  his 1 8 33

K oseileck, supra note 8, I find Webster's N in th  Collegiate D ictionary  medicinal definilion of
“cult" helpful in advancing my argument here. It defines cull as "a system for ‘.lie 'ire of disease 
based on dogma sel forth by its promulgator." W ebster's N in th  C o lleg ia  t t  DicIiUNary 314 
(9th ed. 1990).

46. Elie HALtvv. The B irth  o r Methodism in E n g land  (Bernard Sernmel ed. & irons.. 
University of Chicago Press 1971). Several scholars have pursued Elie Halivy's inlriguing thesis 
that Britain was spared such mxieties because of the supposedly "psychologically repressive" ef­
fects of ihe Evangelical revivals. Scmmel's excellent introduction offers a valuable assessment of 
recent contributors to, and critics of. Ilalevy's thesis. See Elie H a|£vy. Methodism and  
R evo lu tion  in  HalEvy, supra, at I. Edward P. Thompson advanced Ihe nost influential contri­
bution and expansion or this thesis. See EP  Thompson. The M aking o i th e  E nglish  W ork­
ing C lass (1st Vintage ed. 1966) (1963). See especially the chapter till- J, "The Transforming 
Power of the Cross." Id. at 350. But Semmcl himself authored the most ef 'Clive and knowledgea­
ble rejoinder to the misleading idea lhal Methodism was psychologically repressive. See B ernard  
Semmel. Tiie M ethodist R evo lu tion  (1973).

47. The most influential analysis of this subject in Ihe last twenty years is by Garry Wills. See 
W ills, supra note 20. However. Alan Heimerl overemphasized the role of Calvinists in the 
Revolution, and subsequent constitutional debaics, during a period when Calvinism was in a 
profound slate oi transformation. See A lan  Heimebt. R eligion and  th e  American Mind 
From th e  G re a t Awakening to  th e  R evo lu tion  (1966) for a finely woven analysis of ihe role 
of religion in the -litical culture of Ihe early Republic during a lime when scholars were too 
inattentive to this -object. The following studies have also made major contribulions to our under­
standing of the role of religionists and humanists in Ihe early republic: Fbeo J Hood. Reformed 
America. The M iddle ano  S ou thern  S tates. 1783-1837 (1980); H enry F May. The En­
ligh tenm ent in America (1976); M ark A N o ll. P rin ce to n  and th e  Republic. 1768-1822 
The S earch  fo r A C hristian  Enligh tenm ent in th e  E ra o f Samuel S tanhope Smith
(1989); Jack R Pole. T he Pursuit of Eijuality in American History (1978)

48. There arc many fine studies of Ihe rhetoric of the American Revolution that allude to Ihe 
interface of religious language and revolutionary discourse. Perhaps Ihe most engaging one is 
Sacvan B ercovitcii. The American Jeremiad 132-75 (1978). See also M organ , supra note 7.

49 Michael Kammen, A Machine That Would Go of Itself The Constitution i n  
American Culture 22 (1987).

50. This term is my way of locating "conscience" as a key member of the fundamental ideas 
and values which jurisprudence seeks to uphold. "Conscience" has been both a symbol and a mode
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Commentaries on the Constitution o f  the United States,*1 Just ice 
Joseph  S t o r y  o f f e r e d  a j u r i d i c a l  d e sc r ip t ion  o f  this s t range  in s t i tu ­
t ion as a p re cond i t ion  o f  law ; “ T h e  r ig h ts  o f  conscience a re , indeed , 
b eyond  the ju s t  re ach  o f  a n y  h um an  power . T h e y  a r e  given by G od , 
and  cann o t  be en c ro ached  upon  by h um an  au th o r i t y ,  w ithou t  a 
c r im in a l  d isobed ience o f  the p recepts  o f  n a tu r a l ,  as we ll  as revea led  
r e l i g i o n . " 0' T h is  b e l ie f  a s sum ed  tha t  the re  a r e  re l ig ious and m o ra l  
c o n s t ra in ts  upon  the s ta te ’ s c la im s  to sove re ign ty .  A s  a fu n d am en ta l  
p r in c ip le  o f  A m e r ic a n  lega l th ough t ,  this no t ion  o f  “ the r ig h ts  o f  
c o n s c ien ce "  m ad e  the p red ic a t io n  o f  an  am a z in g  spec tra  o f  re l ig ious 
and  hum an is t ic  be l ie fs  and  p rac t ices  possib le .

Ju s t ic e  S t o r y ’ s r em a rk s ,  h ow eve r ,  c on ta in  a sub tex t  that assumes 
consc ience  is a  b r id ge  be tween  “ n a t u r a l "  and  “ re v ea led ”  re l ig ion .  
S t o r y  a s sum ed  kn ow ledg e  o f  the  h is to r ie s ,  theo log ies ,  and  a n th r o p o l ­
og ies o f  re l ig iou s  l ib e r t y  and  re l ig iou s  t o le ra t io n  tha t a r c  fo re ig n  to 
m an y .  I c anno t  rev iew  a l l  these fa c to rs  in this pape r .  But I d o  wish 
to o f f e r  a g en ea lo g ic a l  assessment o f  s om e  o f  the re l ig ious  bases fo r  
the  m ean ing s  o f  consc ience in A m e r i c a n  ju r i s p ru d en c e .  I begin with 
the  asse r t ion  tha t  the no t ion  o f  consc ience has su f fe red  g re a t ly  at 
the hands  o f  i r r e v e r s ib le  h is to r ic a l  and  c u l tu r a l  changes . T h e r e f o r e ,
I am  sugges t ing  that we need to e x p a nd  the ju r id i c a l  ro le  o f  c o n ­
sc ience by rede f in ing  it as " a d h e r e n c e  to  the san c t i ty  o f  the b od y , "

T h e  im p o r t a n c e  o f  the s an c t i t y  o f  the b od y  i t s e l f  has been ex ­
c luded  f r o m  re l ig iou s  argument ' . . - I )  f o r  re l ig ious  l ib e r ty ;  2 )  aga inst 
the fug i t ive  s la v e  law  t ra d i t i o n ;  in d  3 )  f o r  bo th  re l ig iou s  and  se lec ­
tive consc ien t ious ob je c t ion  to m i l i t a r y  serv ice . These  th ree j u r i s p r u ­
d en t ia l  t ra d i t ion s  show  how app ea ls  to the n a tu ra l  r igh ts  o f  c on ­
sc ience w ithou t  re fe r e n c e  to som e  id en t i f iab le  notion o f  the sanc ti ty  
o f  the body , a p r im a l  n a tu r a l  r ig h t ,  con t inues  to ex tend  an  u nw a r ­
ran ted  paten t to an  in s t i tu t ion  in d i r e  need o f  ren ova t io n .80

of discourse lh.il signifies this jurisprudential culture. I agree with Anthony Giridens that such 
signifiers and signification constitute institutions: "Symbolic orders and associated modes of dis­
course are a major institutional locus of ideology." Anthony G iddens. The Constmution of 
Society Outline of the Theory of S tructuration J2-33 (1984)

51. 2 Joseph S tory. Commentaries on the Constitution of the United S tates (Carolina 
Academic Press 1987) (1833).

52. 2 l i t  5 990. at 701.
5J. I sec Native American beliefs in the tacredness of the land as a significant, but concurrent

religious argument for the law of church and stale whose history needs to be reconstructed For
etarnplc, the Otoe land dispute and other American Indian claims that appealed to different no­
tions of religious liberty would be an effective and important way to expand the definition of
conscience tu include the sanctity of the land Parenthetically, it could also be a way of criln(uing
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M y  h is to r ica l  d iagnos is  o f  the c r is is in the ins t i tu t ion  o f  con ­

sc ience m igh t  seem  p re m a tu r e  and  u nw a r ra n te d .  In  one  sense it is. 
M u c h  fu r t h e r  h is to r ica l  recon s t ru c t ion  and  a n a ly s is  o f  th is n o t iona l 
in s t i tu t ion  need be d one .  P a u l  L e h m a n n ’s c a l l  f o r  m o re  a t t en t io n  to 
this a r e a  o f  neg lect s t i l l  r em a in s  la rg e ly  unheeded . H e  sa id :

A full-length study o f w hat has happened to conscience in the W eslern cul­
tural tradition is overdue. A carefully  docum ented and sufficiently com pre­
hensive account o f w hat m ight be called “ the shape o f conscience," i.e., an 
interpretive framework o ther than that offered by moral theology in which 
the ethical nature and behavioral effectiveness o f the conscience m ight once 
^gain be clearly and persuasively understood, is not at hand.*'

T h is  in a lten t iveness  to th e  obv ious , ye t n eg lec ted , s t o ry  o f  the im ­
pac t o f  the  n o t io n a l  ins t i tu t ion  o f  consc ience on  W es te rn  j u r i s p r u ­
dence  has ec lipsed th e  pas t r o le  o f  the  o n to lo g y  o f  consc ience in the 
cp is tcm o lo g ic a l ,  c u l t u r a l ,  and  a n th ro p o lo g ic a l  d im ens ion s  o f  the 
ch u rc h  and  s ta te  debate .

In  fac t ,  m os t  o f  th e  h is io r i o lo g ic a l  d eba te  ab ou t  the r o l e  o f  c o n ­
sc ience in A n g lo -A m e r i c a n  ju r i s p ru d e n c e  as it re la tes  to the 
p ro b lem s  a t ten d in g  the d iscuss ion con c e rn in g  re la t ion s  between 
ch u rc h  and  s ta te  h ave  l a r g e ly  fa i led  to  r e la te  to the b ro ad e r  t h e o lo g ­
ica l and  p h i lo so ph ica l  deba tes  o f  the seven teen th  and  e igh teen th  
cen tu r ie s .  F o r t u n a t e ly ,  s om e  s tudents  o f  ju r i s p ru d e n c e  a r c  beg inn ing  
to red ress  the  seem ing  im m un iz a t io n  o f  th is n ob le  d isc ip l ine  aga in s t  
the W e s t e rn  c r is is in the  fou nd a t ion s  o f  cp i s tcm o lo g y .80 A s  long  as 
the re  is unconsc iousness  and  ind i f fe rence  ab ou t  the im pac t  tha t  the

(he inordinate sway lhal Ihe praxis and philosophy of ownership has in American jurisprudence. 
Time and space prevent me from discussing this here. See B erlin  Basil Chapman. The O toes 
anu Missourias A Study o f Indian Removal and  the  L egal A fterm ath  22J-89 (1965): 
Vine (G lo ria  J r  A C lif fo rd  M Lytle. American Indians. American Justice 217-46 
(1983); E dw ard  Lazarus. B lack  H ills. W hite Justice The Sioux N ation  Versus th e  
U nited S ta te s . 1775 to  the  P resen t, at 403-28 (1991) Several excellent studies on Native 
American religious freedom can be found in ihe IIandrook of American Indian R eligious 
Freedom (Christopher Vecsey ed . 1991) (hereinafter H iNiibook|. Ste. e.g. Sharon O'Brien. A 
Legal Analysis o f  ihe American Indian Religious Freedom Act. in Handbook, supra, al 27. For 
a fine examination of the idea of land as an embodiment of the sacred, sec Belden C Lane. 
Landscapes or the S acred  G eography ano N a rra tiv e  in American S p ir itu a lity  (1988).
54. Paul L Lehmann E thics in a Christian Context 327 n.2 (1963).
55 Although Ihe literature on this subject is vast, several receni studies provide helpful inroads 

into, and exn: out of, this problematic intellectual junction. See R oger C o t t e r r e l l .  The P o li t ­
ics o r J ijrisp ru i.-ncf A C ritic a i In tro d u c tio n  to  L egal Philosophy (1989); llANS-GEonc, 
Gaiiamer T ru th  a n l  M ethod (Eng ed., Crossroad 1982) (1965); R ichard  R orty . Philoso­
phy and  ihe M irro r  oi N am ,re (1979); L loyd L Weinreb. N a tu ra l  Law and  Justice 
(1987); Post M odern  Law E nligh tenm ent R evo iu tion  and  Tiir D eath  of M an (Anthony 
Carly ed.. 1990)
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assum p t ion s  o f  f o u n d a t i o n a l i sm  as a cogn it iv e  p re suppos i t ion  and  in ­
t e l le c tu a l  h ab itu s  h ave  had  upon  W e s t e r n  j u r i s p ru d e n c e  r em a in  reg ­
n an t ,  the  p re ss ing  p o s tm od e rn  n e t J  to  d e v e lo p  a ju r i s p ru d e n c e  tha t  
is m u l t i c u l t u r a l ,  n on ra c is t ,  a n d  nonse.xist w i l l  con t in ue  to go unm et .  
A l t h o u g h  s e v e ra l  a s tu te  s tuden ts  o f  ju r i s p ru d e n c e  and  the  h u m a n i ­
ties h ave em b ra c ed  an d  engaged  this e v e n t fu l  d e ve lopm en t  in the 
h is to ry  o f  the W e s t e r n  p syche ,  m u ch  w o rk  r em a in s  to be done .

A n y  c a p i t a l  im p ro v em en t s  on  the  v e n e ra b le  house  o f  consc ience , 
h oweve r ,  re q u i re s  an  e x am in a t i o n  o f  the  d e te r io ra t io n  o f  its i n f r a ­
s t r u c tu r e  a lo n g  the l ines o f  its in h e re n t  ep is tcm o log ic a l ,  c u l t u r a l ,  
and  a n th r o p o lo g ic a l  f a u l t s .  R a i s i n g  consc iousness  ab ou t  the c o r r o ­
s ion o f  the ep is tcm o lo g ic a l  basis f o r  the  in s t i tu t ion  o f  consc ience 
does no t  p re c lu d e  the  need  to  d e sc r ib e  the  e q u a l ly  d isa b l in g  e f fe c t  o f  
cu ltural diffusion and despair. P a u l  T i l l i c h  o f t en  r e f e r r e d  to this 
m od e rn  d e ve lo pm en t  as h e t e r o n o m y T h is  is a u se fu l  desc r ip t ive  
t e rm  f o r  p in p o in t in g  th e  in f lu ence  o f  the  dec l in e  in the  a u th o r i t y  o f  
re l ig ion  in the  pub l ic  sp he re ,  e sp e c ia l ly  in its m ono the is t ic  guise . A  
c a r e fu l  an a ly s is  o f  h ow  these  fa u l t s  d eve lop ed  in each  o f  these h is ­
to r ic  d eba tes  m en t ion ed  ab o v e  w ou ld  o f f e r  m o re  spec if ic  ins ights 
in to  the n a tu r e  o f  the c r is is  in the r e l ig iou s  a u th o r i t y  o f  c o n s c ie n c e . "

A n  abb re v ia ted  p ro f i l e  o f  these l ines  in the s t r u c tu r e  o f  c o n ­
science, howeve r ,  a t  lea s t  p ro v id es  a p r e l im in a r y  index . B ecause  it is 
so difTuse, the  c u l t u r a l  f a u l t  l in e  o f  consc ience  w ith  its j a g g e d  edges 
cuts c ru d e ly  in to  the p re se rve s  o f  c l a r i t y .  D evo tees  o f  c u l tu r a l  d is ­
c e rnm en t  ar .d  h is to r ic a l  re p re s en ta t io n  f ind this s o r t  o f  w o rk  d i f f icu lt  
and  o f t e n  f ru s t r a t in g .  D e s p i t e  these t echn ica l  p roh ib i t ion s ,  1 have 
found  tha t  th is in t r i c a te  pas t iche  is p e rh a p s  most  d isc e rn ib le  in the 

, id eo log ica l  d eb a te s  a b ou t  th e  p ro p e r  r o le  o f  re l ig ion  in fo s te r in g  so ­
c ia l  va lues .  B u t  the d is t in c t io n  th a t  1 a m  m a k in g  between c u l tu r a l  
and  a n th r o p o lo g ic a l  d im en s io n s  o f  c onsc ience  is la r g e ly  a twen t ie th - 
c e n tu r y  d eve lo pm en t .

T h e  c u l t u r a l  f a u l t  l in e  in th e  in s t i tu t ion  o f  consc ience is the mac-  
r o c o sm ic  exp ress ion  o f  the m ic r o c o sm ic  c r is is  in the de f in i t ion  o f  hu-

56. See I P au l T illic ii, S ystem atic T h eo logy  Reason and  R evelation  Being and  Goo 
10-86 (1951) (discussing the conflict within actual reason and the quest for revelation — auton­
omy against heteronomy); see also  James L u th e r Adams. P au l T illich 's  Philosophy of C u l­
ture . Science, and R elig ion  15-64 (1965) (providing an engaging and reliable analysis of Til­
lich's overall ptojeci, and ihe place of "heieronomy" in Tillich's basic conccpis).

57 Bui. alas! lime limitations insist that this be pursued on another occasion. Instead of pursu­
ing lhai trajectory, continuing a descriptive outline of the cultural and anthropological fault lines 
within the nolional msflution of conscience constitutes the remainder of my agenda in this paper,
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m an i ty .  T h is  is w he re  id e o log y  and  the o log y  d ive rge . In  its best m o ­
ments , th e o log y  pu rsues  and  de fends an eschatological ontology 
tha t  is invested in an swe r ing  the ques t ion : “ G iv e n  the r e a l i t y  o f  
G od 's  p resence w ith in  the c rea ted  o rd e r ,  who is m y  n e ig h b o r ? "  Id e ­
o log is ts  pu rsue  a d i f f e r e n t  ques t ion : “ G iven  the poss ib i l i ty  o f  p e r ­
fe c t ib i l i t y  o f  the h um an  race , w ha t h um an s  a re  m o re  l ik e ly  to be 
p e r fe c t e d ? "

T h e se  ques t ions  we re  me rged  in la te  e ig h te en th -c en tu ry  N o r t h  
A m e r ic a  even though  Joseph  H a ro u tu n ia n  is c o r re c t  in his astu te  
ob se rv a t ion  th a t  “ in a w ay ,  the deepest t ra g ed y  o f  the m od e rn  r e l i ­
g ious m ind  is the  s ep a ra t io n  o f  ethics f r o m  th e o lo g y . " " 8 H e  be l ieved  
tha t  this fissure oc cu r re d  d u r in g  the e igh teen th  cen tu ry :

The separation o f ethics from theology established by eighteenth century 
rationalism has sunk into our consciousness so deeply that we have become 
well-nigh incapable o f understanding the Biblical point o r view, according to 
which man is at all times and for all things responsible to G od."

T h e  B i l l  o f  R ig h t s  docs m o re  than a d jud ic a te  in terests . I t  de f ines 
soc ia l  v a lu e s  am id s t  g a rg a n tu an  ev idence tha t  r e l ig ion  cou ld  no 
longe r  d o  it w i th o u t  ad ju s t in g  to the s u bo rd in a t io n  o f  the so v e r ­
e ig n ty  o f  G o d  at the expense o f  the supposed e le v a t ion  o f  the  so v e r ­
e ign ty  o f  the peop le .  T h e  peop le  o f  G o d  and the new r e p ub l ic  o f  
p eop leh ood  t r ied  to  j o i n  fo rce s  to con s tra in  the p ow e r  o f  the  state .

W e  sh ou ld  be c a r e fu l  not to unde res t im a te  how m uch  the F o u n ­
de rs  o f  the  A m e r ic a n  con s t i tu t ion a l  t ra d it ion  va lu ed  w ha t the c la s s i ­
ca l m ode rn is t s  ta u gh t  them  abou t  how to re la te  soc ie ta l s t r u c tu r e  to 
h um an  ab i l i t y .  T h e  key  is to see th a t  r c l a t i o n a l i l y  is w ha t  d ia lo g u e  
and  d ia b e t ic s  h ave  in com m on . L a t e r  such d i f f e r e n t  f igu res as 
M o th e r  A n n  L e e  ( t h e  g re a t  sh am an  o f  the S h a k e r s ) ,  K a r l  M a r x ,  
S ven  K i e r k e g a a r d ,  F r ie d r ich  S ch lc ie rm a c h e r ,  and  F re d e r ic k  
D o u p ' j s s  pe rce ived  w ith in  the ir  own spheres o f  in f luence  tha t  re- 
dcm> “ d e v e lo p m en t "  se ld om  happens unless p ow e r  is d isc losed , 
revii ,ved, and  rede f in ed .80

58. Joseph Haroutunian. The Gospel and Our Situation, 2 R ad ica l R eligion Jl (Spring, 
1937). See also Joseph H aroutunian . P iety Veksus M oralism The Passing o f  New Eng­
lan d  T heology  (Harper 4  Row 1970) (1932); May. supra noie 47.

59. Haroutunian. supra note 58, al 31.
60. For a discussion of Ihe cultural and sociological uses of develitpmenlalism. sec M a rsh a ll  

Berman. A l l  T h a t Is S o lid  M elts in to  Air The Experience o f M odern ity  (1982) and 
R obert A Nisbet. S oc ia l Change and  H istory Aspects o f th e  W estern  T heory  o f De­
velopm ent (1969). The concept gained wide acccpiance among German Protestants al the begin­
ning of Ihe nineteenth century who identified with Romanticism. See John E c .a r d  Toews. He­
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Bo th  p op u la r ,  p o l i t ic a l ,  a n d  re l ig iou s  R o m an t i c i sm  pro fi ted  and 
sh aped  the idea o f  the p e r fe c t ib i l i t y  o f  h um an it y .  Th is  ho r iz on  
w ou ld  no t h ave  been as  v is ib le ,  o r  n ecessa ry ,  had  it no t encoun te red  
re p u b l ic a n ism ’s d is c ove ry  tha t  h is to r ic a l  c h ange  need not be tota l 
c h ange  in o r d e r  to d is lo dg e  b o th  th e  m y th  o f  ab so lu te  h um an  c o r ­
rup t io n  and  ab so lu te  h um an  g reed . N e i t h e r  u top ia  n o r  the c o m m o n ­
wea lth  o f  c om p le te  se l f - in te re s t  c o u ld  supe rsede  h um an  ingenu ity  
and  h is to r ic a l  su rp r ise .  T h e  lega tees  o f  c o n s t i tu t io n a l i sm  discovered , 
a lo n g  with John  L o c k e ,  the im p o r ta n c e  o f  see ing “ im ag in a t io n  as a 
m eans  o f  g r a c e . " * 1

B y  the end o f  the n ine teen th  c e n tu ry ,  it was ev ident tha t the j u ­
r id ic a l  use o f  consc ience had  been d im in ish ed  by  the dec l ine  o f  its 
a u th o r i t y .  It was no lon ge r  cons id e red  by s om e  to be a transcenden t 
r e a l i t y  b ro k e re d  b y  the  h um an  w i l l .  I t  had  been red yccd  to  a sta te  
o f  ind iv idu a l consciousness . T h e  fo l low in g  q uo ta t io n  f r om  H e rm an  
M e lv i l l e ' s  B illy  Budd®J i l lu s t ra te s  th is  p o in t .  M e lv i l l e  has h is n a r r a ­
t o r  c h a r a c t e r i z e  the consc ience o f  B u d d ’s t o rm e n to r ,  M r .  C la g g e r t :

But how with Claggert's conscience? For though consciences are unlike as 
foreheads, every intelligence, not excluding the scriptural devils who “ be­
lieve and tremble," has one. But Claggert's conscience being but the lawyer 
to his w ill, made ogres of trifles, probably arguing that the motive imputed 
to B illy in spilling the soup just when he did, together with the epithets 
alleged, these, i f  nothing more, made a strong case against him; riay, justi­
fied animosity into a sort o f retributive righteousness."

M e lv i l l e  la b o red  un t i l  his d ea th  in 1891  w ith  the im p l ic a t io n s  o f  a 
c om m it te d  consc ience . H e  sough t  to p o r t r a y  the t rag ic  and  am b ig u ­
ous consequences o f  the r e ign  o f  consc ience when  this no t ion a l  insti­
tu t ion  is g iven the f re e d om  to exh au s t  i t s e l f  in the re len t le ss  pursu it  
o f  p r in c ip le s .**

M e lv i l l e  p o r t ra y s  the a g o n y  o f  the consc ience  as a bondage  o f  the 
w i l l  bu rd ened  w ith  the  v ic iss i tudes o f  con t ingency .**  T h e  d om a in  o f

gelianism The P ath  T o w ard  D ia le c tic a l Humanism. 1803-1841, .11 30-67 (1980).
61. See Exnest Lee Tuveson. The Im agination as a Means of G race Locke and the 

A esthetics of Rom nticism (I960).
62. Herman M e lv ille , B illy  Budd, reprinted in  The A merican T rad itio n  in L ite ra tu re  

990 (Sculley Bradley el al. eds.. 3d ed. 1967).
63. Id . al 1020.
64. Melville uses several lerms that form the eolerie of images and concepts lhai inform my

view here. They include "sin" and "civiliialion." See T W a lte r  H erbert. J r  . M arqufsan  En­
counters Melville and the Meaning oe C ivilization (1980); R WB Lewis. T he Ameri­
can Adam Innocence. T ragedy, ano Tradition in the N ineteenth C entury (1955)

65 S ir  Lewis, supra noie 64, al 127-55.
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consc ience finds i t s e l f  besieged by the su rd s  o f  t im e , space, and  m y s ­
te ry .  In  an  a t tem p t  to e x p la in  C la g g e r t ’s m o t iv a t io n  fo r  pe rsecu t ing  
B i l l y  B u dd ,  M e lv i l l e  o f fe r s  two im p o r tan t  insights into the s oc ia l  s t a ­
tus o f  consc ience d u r in g  the cen tenn ia l  y e a r  o f  the ra t i f ica t ion  o f  the 
B i l l  o f  R igh t s .  T h e  cou i 00m rep laces  the con fe ss iona l in the a r c h i ­
tec tu re  o f  the h um an  p syche ’s m o ra l  i n f r a s t ru c tu re .  S u b s e q u e n t ly ,  
the law ye r ,  r a t h e r  than  the  p ries t , becomes the a d vo ca te  f o r  r ig h t ­
eousness. T h e  consequence  o f  these changes is the unw it t ing  e x p a n ­
sion o f  the ro le  o f  consc ience as an  agency  o f  u nh o ly  a l l iances .

A c c o rd in g  to M e lv i l l e ,  “ e v e ry  in te l l igence , not e x c lud ing  the 
s c r ip tu r a l  d ev i ls  w ho  ‘ b e l ieve  and  t r e m b le , ’  has on e  [a  c o n ­
sc ience ] ." * *  T h is  s ta tem en t  recogn izes  the c om p le te  u n ive rsa l iz a t io n  
o f  the in s t i tu t ion  o f  consc ience by m ak ing  it a b yp ro du c t  o f  in t e l l i ­
gence. In  the con te x t  o f  B illy  Budd, in te l l igence is eq u iv a len t  to c u l ­
tu re . S h o u ld  B i l l y  B u dd  be he ld  ac coun tab le  f o r  not kn ow ing  the 
p ro toco ls  o f  l i f e  a b o a rd  sh ip ?  M iss ion a r ie s  ra ised s im i l a r  ques t ions  
ab ou t  the  “ h e a th en . ”  R a t h e r  than  m ake  conscience , sub specie 
aeiernitalis, a m y s t ic a l  g o ve rn o r ,  it had become s yn onym ou s  w ith  
r a t io n a l i t y .  A  l in k  between this s h i f t  and  the ra t io n a le  f o r  educa t ion  
can  be seen in M a t th ew  A r n o l d ’s Culture ind Anarchy.11 B u t  on 
the N o r t h  A m e r ic a n  s ide o f  .he A t la n t ic ,  H o r a c e  Bu shne l l  had  a l ­
r e a d y  an t ic ip a ted  tnc  e ro s io n  o f  the  a u th o r i t y  o f  the  re l ig iou s  u n d e r ­
s tand ing  o f  consc ience by m a k in g  the w e l l -be ing  o f  consc ience  d e ­
pendent upon  n u r tu r e  ( o r  ed u ca t io n )  r a th e r  than r e v e la t io n .8"

O th e r s  w e re  less w i l l in g ,  howeve r ,  to d e th ro n e  the re l ig iou s  d e f in i ­
t ion  and  a u th o r i t y  o f  conscience . Ju s t  th ree  y e a rs  b e fo re  M e lv i l l e ’s 
d ea th ,  P h i l i p  S c h a f f ,  the d is t ingu ished  P ro fe s s o r  o f  C h u rc h  H i s t o r y  
a t  U n io n  T h e o lo g ic a l  S e m in a r y ,  o f f e r ed  on e  o f  the most fo r t h r ig h t  
d e sc r ip t ion s  and  de fenses  o f  the re l ig ious unde rs tand ing  o f  c o n ­
sc ience an d  its r e la t ion  to re l ig ious  l ib e r ty :

Religious liberty is a natural, fundamental, and inalienable right o f every
man. It is founded in the sacredness of conscience, which is the voice of God

66. See M e lv ille , supra noic 62, al 1020.
67. See M atth ew  A rn o ld . C u ltu re  & A narchy  An Essay in P o li tic a l  and  Sociai 

Criticism ano  Friendship's G a rla n d  Being th e  Conversations. L ette rs, and  Opinions of 
th e  Late Arminius B aron Von T hund erten -T ronckh  49 (1883) ("We are mil in danger 
from Fenianism, tierce and turbulent as il may show itself; for against Ihis nur conscience is free 
enough 10 tel us act resolutely and put forth our overwhelming strength the moment there is any 
real need for il."). for a brilliant analysis of Arnold's Culture d  Anarchy, and some interesting 
allusions to Ihe impact of John Sluarl Mill on both Arnuld and the great American jurist, Oliver 
Wendell Holmes, see L ionel T ril l in g . M atthew  A rn o ld  252-91 (1939)
68. See H orace B ushnell. C h ris tian  N u rtu re  (196(3).
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in man and above the reach and control o f human authority, There is a law 
above all human law. I t  is written not on parchment and tables o f stone, but 
on the heart o f man by the finger of God.**

B u t  S c h a f f  c e r t a in ly  r e c ogn iz ed  the a n t in om ian  im p l ic a t io n s  o f  this 
posit ion even though  he he ld  to  the conv ic t ion  tha t  G o d  “ a lon e  is the 
a u th o r  an d  lo rd  o f  conscience , and  no pow. r o n  ea r th  has a r ig h t  to 
in te rp o se  i t s e l f  b e tween  t h e m . " 70 U n l i k e  o th e rs ,  h oweve r ,  S c h a f f  was 
an  a d am an t  fo e  o f  re l ig iou s  t o le r a t io n .71 H e  fe l t  it was an u n w a r ­
ran ted  and  u np r in c ip le d  s topgap  between re l ig iou s  pe rsecu t ion  and 
re l ig iou s  l ib e r t y .  B ecau se  re l ig iou s  l ib e r t y  is f o unded  on  conscience , 
he a rg u e d  tha t  sac redncss  o f  consc ience  p rec luded  c om p rom is e .  He 
d ism issed  the f e a r  o f  a n t in om ian ism  im p l ic i t  in  his view . H e  a rgued  
th a t  “ [ 1 ] ib e r ty  w i l l  be abused  to  the end  o f  t im e . Bu t  no am ou n t  o f  
abuse can  a b o l i s h  the r igh t use. T h e  sam e sun which sp read s  light 
and  l i f e  p rom o te s  d e c a y  and d e a th . ’ ’ 7* B u t  in his la test  b ook ,7* P r o ­
fesso r  R o b e r t  T .  H a n d y  d em ons t ra te s  that a k ind  o f  p o l i t ica l  and 
soc ia l  d e ca y  o f  the basis f o r  the  sep a ra t ion  o f  chu rch  and s ta te  was 
s te a d i ly  d is tend ing  even as d e a th  engu l fe d  S c h a f f  in I 8 9 3 . 74

M e lv i l l e  show s how e th ica l  com p lic a t io n s  can  be engende red  by 
the m o ra l  m y th  o f  consc ience . H e  endows C la g g e r t  with the  se l f -  
se rv ing  com p rom ise s  th a t  th e  b ro k e re d  consc ience m ake s  when  it 
serves the  w a rp ed  in te rests  o f  a p o iym o rp h ou s ly  p e rve rse  w il l .  
G r a n t e d ,  the im ag e  o f  C la g g e r t  as a la ten t h om osexua l  w ou ld  not 
pass m a n y  c o n t e m p o r a r y  tests f o r  c i th e r  fa i rne ss  o r  sens i t iv i ty .  N o r  
wou ld  the p o r t r a y a l  o f  B i l l y  B udd  as the innocen t v ic t im  o f  C l a g ­
gert 's inw ard  t o r tu re  su rv ive  the cyn ic ism  o f  la te  tw en t ie th -cen tu ry  
A m e r i c a n  c u l tu r e .  Y e t  M e lv i l i e ’s p sy chod ram a  a r re s t s  a l l  ap p ea ls  to 
'conscience w ith  a n agg ing  quest ion : I f  conscience has becom e the 
s e rvan t  o f  a c l i n i c a l ly  na rc is s is t ic  w i l l ,  is not ju s t ice ,  a s  we ll  as t ru th ,  
im poss ib le  to a t t a in  u n d e r  su ch  a reg im e?

T h e  s am e  p ro b lem  has its soc ieta l a n a log u e  in the genea logy  o f  
the l aw  o f  ch u rc h  and  sta te .  T h e  w o rk  o f  recon s tru c t ing  m uch  o f

69. S ch aff, supra note 36. a ' 2.
70. Id .
71. 1,1.
72 Id. ai 3
73. S e t R obert T Hanov. Undermined Establishm ent C h u rch -S ta te  R ela tion s in 

America. I8H0-1920 (1991).
74. See Philip S ciiaet H isto rian  and  Ambassador of th e  U niversal C hurch. S elec ted

W ritin gs (Klaus Pcn/el etl.. I99 |). G eo rge  II S iiriver, Philip S chaff C h ristian  S ch o la r
and Ecumenical Prophet 84-107 (1987)
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this genea logy  has been d on e  b y  s ch o la r s  such as A n son  Phe lp s  
S to ke s ,  E lw yn  S m i th ,  R o b e r t  T .  H a n d y ,  an d  G le n n  T .  M i l l e r . 7* 
T h e i r  p r io r  la b o r  t h e r e f o r e  m ake s  m y  ta sk  m uch  eas ie r . These  es­
teemed f r ie nd s  o f  re l ig iou s  l ib e r t y  p u rsu ed  th e i r  a d m i r a b le  task , 
h oweve r ,  f r o m  a r ig h t ly  ap o log e t ic  v iew po in t .  R e l ig io u s  l ib e r t y  is in ­
deed one o f  those p rec iou s  p o l i t ic a l  inhe r i tan ces  th a t  requ i re s  " e t e r ­
nal v ig i la n c e "  lest we lose it. Bu t even  d u r in g  the c en te nn ia l  y e a r  o f  
the B i l l  o f  R igh t s ,  s om e  sh a re d  M e lv i l l e ’ s c o nce rn s  ab ou t  the m o ra l  
and  ep is tem o log ic a l  cris is w ith in  the  n o t io n a l  in s t i tu t ion  o f  c on ­
science. M a n y  saw  tha t  th e  d en ia l  o f  the r ig h ts  o f  consc ience was a 
g a rg a n tu an  p ro b lem .  B u t  few  c o u ld  a d m i t  th a t  th e re  was a  p ro b lem  
in the ve ry  m ean in g  o f  this v e n e rab le  concep tua l  a p p a ra tu s  that had  
p rov ided  the fu n d am en ta l  m o ra l  bas is  f o r  the  l ib e r t ie s  gua ran te ed  in 
the B i l l  o f  R igh ts .

T h e  d ec l ine  o f  the  c u l t u r e  o f  consc ience  is b o th  a g re a t  t ra g ed y  
and  a cos t ly  boon . A l t h o u g h  the “ t e r r o r s  o f  h i s t o r y " 74 have  checked , 
i f  not ch eckm a ted ,  m i l i t a r y  heno the ism , a s s au lt s  ag a in s t  the sanc ti ty  
o f  the body , one o f  the em b a r ra s s in g  legac ies o f  m o d e rn  heno the ism , 
con t inue to inc rease  w ith  m o re  soph is t ica ted ,  i f  not g rea te r ,  
eff ic iency.

B u t  the a sc endancy  o f  h e t e r o n om y  cann o t  be f u l l y  e xp la in ed  by 
re fe r r in g  to the d e ve lo pm en t  o f  the m ode rn  na t io n -s ta te .  T h e  dec l ine 
in the m o ra l ,  in te l le c tu a l ,  and  l i tu rg ic a l  a u th o r i t y  o f  in s t i tu t iona l r e ­
l ig ion  re f lec ts  an  an c ie n t  f is su re in C h r i s t i a n  soc ia l  teach ing s77 b e ­
tween P au l in e  a n th r o p o lo g y 7* and  the d e v e lo pm en t  o f  C on s tan t in i -

75. Ste  M ark DeW olfe Howe. The G arden  and  the  W iloerness R elig ion  and Gov. 
ERNMENT IN AMERICAN CONSTITUTIONAL HISTORY (1965); GlENN T MlLLER. RELIGIOUS LIB­
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tiie  U nited S t a t u  The Developm ent o f C h u rch -S ta te  T iio u jh t  Since th e  R evo lu tion ­
a ry  Era (1966); Anson Phelps S tokes. C hurch  and S ta te  in th e  U nited S ta te s  (1950); 
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ed.. 1966),

76. Ste  M ircea Eliade The M yth  of the E te rn a l  R etu rn , o r. Cosmos an d  H istory  139. 
141-62 (Willard R. Trask Irani , Princeton Univ. Press 1971) (1954).

77. See E rn s t T ro e ltsch . The S o c ia l Teaching of the  C h ris tian  C hurches (Olive Wyon
trans.. Harper A Row I960) (1931).

78. There has been a tendency to inierprei the Apostle Paul's notion of "conscience" as an
individualittic construct. Bishop Krister Stcndahl, ihe former dean of Harvard Divinity, critiqued 
this interpretation in his 1961 address before the American Psychological Association. See 
K rister S tendahi , The Apostle Paul and the Introspective Conscience o f  Ihe West, in  P au l 
Among 3ews an d  G entiles 78 (1976)
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an ism  b y  the  f i f th  c e n tu r y . 78 A f t e r  n ea r ly  five cen tu r ie s  o f  
m a r t y r d o m ,  C h r is t i a n s  reached  an  unse tt l ing  c om p rom ise  with the ir  
host , the R o m a n  E m p i re .  B o th  the c la r i t y  and  an x ie ty  endem ic  to 
C o n s la n ' . in ia n ism ,  sea led  in the C o u n c i l  o f  N ic a c a  in 3 2 5 ,  was best 
exp re ssed  by A ugu s t in e  o f  H ip p o  in B o o k  X I X  o f  his City o f  God.*a 
A ugu s t in e  be l ieved tha t C h r i s t i a n  s o te r io lo g y  o f fe r s  the be l ieve r the 
o p p o r t u n i t y  to re s id e  e v e n tu a l ly  in a “ h eaven ly  c i t y . " 81 But in the 
m e an t im e ,  as c re a tu re s  o f  t im e ,  they a r e  cons igned  to the vi lencss 
a nd  v ic iss itudes o f  the e a r th ly  po l is :

This heavenly cily , then, while it sojourns on earth , calls citizens out of all 
nations, and gathers together a society of pilgrims of all languages, not scru­
pling about diversities in the m anners, laws, and institutions whereby 
earth ly  peace is secured and  m aintained, but recognizing that, however vari­
ous these are, they all tend to one and the same end of earthly peace.**

A ugu s t in e  saw th is  b i f o c a l  n a tu re  o f  C h r is t i a n  d isc ip lesh ip  as a  nec­
essa ry  c om p rom is e ,  no t as an abd ic a t io n  o f  C h r is t i a n  ident i ty .  But 
f o r  n e a r ly  a thou sand  y e a r s  f r o m  the dea th  o f  A ugu s t in e  in 4 3 0 ,  the 
r egnan t  im pu ls e  w ith in  W e s te rn  C h r is t e n d om  was to iden t i fy  C h r i s ­
t ian  in te re s ts  w ith  those o f  the s tate . Q ues t ion ing  and  cha l leng ing  
the  re l ig iou s  basis f o r  such  a l l ia n c es  w ith  the e a r th ly  polis b ecam e 
one  o f  the  h a l lm a r k s  o f  the s ix tee n th -c en tu ry  R e fo rm a t io n .  D i f f e r ­
ent c oncep t ions  o f  “ C h r i s t i a n  s o c ie ty "  vied f o r  s u p rem acy  as C h r i s ­
t ian  na t io n s  em b ra c ed  the p ra x is  o f  coe rc ion  as a fo rm  o f  e v an ge l ­
ism . R e l ig i o u s  t o le r a t io n ,  and  most c e r ta in ly  re l ig ious l ib e r ty ,  d id 
no t begin to becom e  a le g i t im a te  pa r t  o f  the pub l ic  sphere unt i l  the 
la t e  seven teen th  cen tu ry .

A s  th e o lo g ian s ,  e sp ec ia l ly  P ro te s tan t  ones, con t inued  to deba te  
and  d e f in e  the m e an in g  o f  C h r is t i a n  d isc ip lesh ip  because o f  the in­
te rn a l  p re ssu re s  f o l low in g  the  R e f o rm a t i o n ,  m any  o f  them a lso 
sough t  to  in c lu d e  an  u nd e r s tan d in g  o f  the C h r i s t i a n ’s re la t ion  to 
c iv i l  soc ie ty .  T h i s  e n d e a v o r  con sum ed  the energ ies o f  both re l ig ious 
and  s e c u la r  in te l le c tu a ls .  S om e ,  such as R ou sseau ,  d ivorced  t h e m ­

79. Between Ihe years 413 and 426. Augustine or Hippo craTled the classic Christian differenti­
ation between the privileges of the slate and the aspirations of the Christian in his Civilas D ti. 
See S a in t A u rfliu s  A ugustin. Tiie C ity  o i Goo (Marcus Dods trans). reprinted in  2 A Se­
le c t  L ibrary  o f th e  Nicene ani> Post-Nicene F ath ers  of th e  C hristian  C hurch I (Philip 
Schaff cd . Wm B. Eerdmans Publishing Co. 1956)

80 Id. at 397
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Mark' s S aecuium History ano Society in tiil Theology or S t Augustine (1970).
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selves f r om  the issues o f  re l ig iou s  d isc ip le sh ip , and  began to add ress  
the cris is in the m ean ing  o f  c i t izen sh ip  in a b ou rgeo is  soc ie ty  e x c lu ­
sive o f  the p ro b lem  o f  d isc ip lesh ip . T h e y  b ro adened  the d iscuss ion to 
ask , “ W h a t  a re  those h um an  r igh ts  which no s ta le ,  w h e th e r  o r  not 
sanc ti f ied  by re l ig ious au th o r i t y ,  can  a b r id g e ? ”  T h e  c a rn a g e  o f  w a r ­
fa re ,  as we l l  as the abuses o f  re l ig iou s  a u th o r i t y ,  b ro adened  the 
m o ra l  consciousness o f  m an y .  K a r l  L ow i th  succ in c t ly  f r am e s  this 
c e n t r a l  m ode rn  p rob lem :

Thus the hum an problem of "our days" is the fact that the modern bour­
geois is neither a citizen in the sense of the ancient polis. nor a whole man.
He is two things in one person; on the one hand, he belongs to himself, and 
on the other, to the order civil.**

A l t h o u g h  the process o f  d esac ra l iz aW on  in the W e s t e rn  h em i­
sphe re  began much e a r l i e r  than  the  1 7 8 0 s ,84 the p o l i t ic a l  exc lus ion  
o f  A f r i c a n  peop le  f r o m  the ran k s  o f  A m e r ic a n  p eop leh ood  d u r in g  
the F ou nd e r s ’ debates ab ou t the U n i t e d  S ta te s  C on s t i tu t io n  i l lu s ­
t ra tes  how the intense focus o f  E u ro p e an s  on th e i r  own f re e d om  
cou ld  suppo r t  the d en ia l  o f  f re e d om  to the ir  r a d ic a l  o th e r ,  the A f r i ­
cans . T h e  r ig h t  to p rac t ice  ra c ism , and  have it sanc ti f ied  by re l ig ion , 
revea led  how g la r in g  the a n th ro p o lo g ic a l  f a u l t  l ine in the inst i tu t ion 
o f  consc ience cou ld  be.

T h e  invoca t ion  o f  conscience to su pp o r t  ra c ism  (a n d  sex ism ) 
c ou ld  not have  been possib le w ithou t  the a b y sm a l  h is to ry  o f  the 
d e sa c ra l iz a t io n  o f  the body. T h e  t ra d i t ion  o f  m in im iz in g  the sanc ti ty  
o f  bo th  the body and  l i fe  i t s e l f  is too o f ten  re se rved  f o r  h ea led  p re ­
sent debates conce rn ing  a b o r t io n .  M o re o v e r ,  it is e r r o n e o u s ly  associ­
ated exc lu s iv e ly  with the r ise o f  l ib e ra l  c u l tu re .  B o th  advoca te s  and  
opponen ts  o f  ab o r t io n  r igh ts too o f t e n  d iv o rce  tha t d iscuss ion f rom  
the l a rg e r  ques t ion  o f  the d eg ree  to which the h um an  body , and  l i fe  
i tse l f ,  is sac red ,

N one th e le s s ,  the p r im a ry  c u l tu r a l  f a u l t  l in e  o f  c onsc ience  revea ls  
an  ins t i tu t ion  that ex ists at the m e rc y  o f  the id o la t r y  o f  in d iv id u a l ­
ity , tha t  g re a t  eng ine o f  m od e rn i t y  ca l led  “ in d iv id u a l i sm . ”  T h e  a n ­
th ro p o lo g ic a l  f a u l t  l ine o f  conscience , on  the  o th e r  h and ,  becomes 
v is ib le  in the f o rm  o f  the fe t ish ism  o f  wh ite  t r ib a l i sm .  T w o  sets o f  
ju r id i c a l  events i l lu s t ra te  this point : the em e rg en ce  o f  the fug it ive  
s lave law  t rad it ion ,  and  the tw en t ie th -cen tu ry  ju d i c i a l  insistence

83. Karl LOwitii. From Hegel to N ietzsche The Revolution in N ineteenth Century 
Thought 232 (David E. Green Irans., 3d ed., Anchor Books 1967) (1941).

84 See Davio E S tan naro . Columbus and  the  Conquest o f th e  New W o rld  (1992)
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th a t  consc ience  m us t  be s u b o rd in a t e d  to n a t iona l is t ic  and rac ia l  h o ­
m ogene i ty .  A f t e r  e x am in in g  th e  p ro b lem  o f  fug it ive  s lave  laws, I 
w i l l  d iscuss the la t t e r  po in t in a b r i e f  rev iew  o f  United States v. 
Macintosh .'*

T h e  a p p ea l  to the d o c t r in e  o f  the  " s o v e re ig n ty  o f  the peop le ”  in 
the P r e a m b le  o f  the C o n s t i t u t i o n  o f  the U n i te d  S ta te s  o f  A m e r ic a ' *  
a s sum ed  the v e ra c i ty  o f  the  anthropology o f  the universality o f  
human equality p ro n o un ce d  in th e  A m e r ic a n  D e c la ra t io n  o f  In d e ­
pendence . B u t  the F o u n d e r s  c o u ld  no t  bypass the  p ro b lem  tha t  A f r i ­
can  s la v e r y  posed f o r  d e f in in g  A m e r ic a n  c it izensh ip . T h e  tac it  leg it i ­
m a t io n  o f  s la v e r y  led to  the  c re a t io n  o f  a herrenvolk d em o c ra c y  tha t 
cou ld  no t  find the n a t io n a l  w i l l  to  abo l i sh  s la v e ry  w ithou t  c iv i l w a r .  
A p p e a ls  to  the " r i g h t s  o f  c o n s c ie n c e "  we re  invoiced by bo th  p ro s la ­
ve ry  and  an t is la v c r y  ad voca te s .

T h e  F r a m e r s  o f  the C o n s t i t u t i o n  knew  f r o m  the ir  expe r ience  in 
c o lo n ia l  s e l f - g o v e rnm en t  th a t  d oc t r in e s  o f  soc ia l re la t ion s  g re a t ly  
im pac t  the w ay  g o v e rnm en ts  s t r u c tu r e  pub l ic  po l icy . Indeed ,  they 
be l ieved th a t  a  g o v e rnm en t  th a t  is w i thou t  cons tra in ts  can  u nd u ly  
a b r id g e  " c e r t a in  in a l i e n a b le  r i g h t s . "  T h e y  d iscovered  e a r ly  in the 
c on s t i tu t io n a l  d eba tes , h ow eve r ,  th a t  the no t ion  o f  “ n a tu ra l  r ig h ts "  
is i io t e a s i ly  de f in ed , e s p e c ia l ly  in a  soc ie ty  th a t  is r a c ia l l y ,  r e l ig ­
ious ly ,  and  c u l t u r a l l y  d ive rse .  T h is  is the c o re  o f  what G u n n a r  M y r -  
d a l l a t e r  c a l le d  the  “ A m e r i c a n  d i l e m m a . " * ’  Few  desc r ibed  this d i­
lem m a  o f  A m e r ic a n  r e p u b l ic a n i sm  as c le a r ly  and  pass iona te ly  as S t .  
G e o rg e  T u c k e r :

Whilst we were offering up vows at the Shrine o f liberty, and sacrificing 
hecatombs upon her altars: whilst we score irreconcilable hostility to her 
enemies, and hurled defiance in their faces; whilst we adjured the God o f 
Hosts to witness our resolution to live free, or die, and imprecated curses on 
their heads who refused to unite with us in establishing the empire o f free­
dom; we were imposing upon our fellow men; who differ in complexion from 
us, a slavery, ten thousand times more cruel than the utmost extremity o f 
those grievances and oppressions, o f which we complained. Such are the in­
consistencies o f human nature; . . . such that partial system o f morality 
which confines rights and injuries, to particular complexions; such the effect 
that self-love which justifies, or condemns, not according to principle, but to 
agent.**

85. 283 U.S. 605 (1931). See in fra  notes 149-81 and accompanying text for a  discussion of 
Macintosh.

86. U S  Const pmbl.
87 See Gunmar M y rd a l e t  a l .  An Am erican Diiemma The Neoxo Problem ano  Mod­

ern  Democracy (Harper 4  Row 1966) (1944).
88. I T in  Founders' Constitution 562 (I’lnltp 13. Kirkland & Ralph Lerner cds., 1987).
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T u c k e r  went b eyond  c h a ra c te r i z in g  the in s t i tu t ion  o f  s l a v e r y  as the  
sh ad ow  o f  A m e r ic a n  d em oc ra c y .  H e  be l ieved tha t  it is the em b o d i ­
m en t  o f  w ha t  I c a l l  triba l narcissism. T h o s e  w ho  opposed  the ins t i ­
tu t io n a l i z a t io n  o f  th is t r ib a l i sm  knew tha t  they  had a long  f ight 
ah ead  o f  them  when  the f i rs t fug i t ive  s la v e  law  was w r i t te n  in to  the 
new C ons t i tu t ion .

P ie rc e  B u t l e r  a nd  G e n e ra l  C h a r l e s  P in ckney  m oved  on  A u g u s t  28 ,  
1 7 8 7 ,  d u r in g  the F ed e ra l  C on v en t io n  " t o  req u i re  fug i t iv e  s laves and 
se rv an ts  to  be d e l iv e red  u p  l ik e  c r im in a l s . " ' *  T h e  c oncep t o f  the  “ fu ­
g it ive s la v e ”  was a c tu a l ly  in t roduced  in to  A m e r ic a n  law  d u r in g  the 
su m m e r  o f  1 7 8 7 ,  f i rs t  in the  N o r thw e s t  O rd in a n c e ,  then a t  the F e d ­
e ra l  C o n v e n t io n .80 F ro m  the s tan dpo in t  o f  ju r i s p ru d e n c e ,  i t  g ave  
sanc tion  to the r ig h t  to cons ide r  s laves as p ro p e r ty .  T h e r e f o r e ,  s la v ­
e r y  in one  c ou ld  no t  be u nd e rm in ed  by cond i t ions  o r  a b o l i t io n is t  en ­
ac tm en ts  in an y  o th e r .  I f  the esta te o f  wh ich  the ow ne r  was a c it izen  
recogn ized  a s la v e  m as te r 's  r igh t to own s laves , th e re  w ou ld  be no 
p la ce  in the new U n i t e d  S t a le s  w he re  the  s lave  c o u ld  escape . In  e f ­
fect , the fe d e r a l  g o v e rnm en t  p rom ised  to g u a ra n te e  th a t  the s lave  
m as te r 's  en s laved  p ro p e r ty  wou ld  be sac rosanc t .

A r t i c l e  I V ,  sec t ion  2  o f  the C on s t i tu t io n  o f  th e  U n i t e d  S ta te s  
reads as fo l low s :

No person held to service or labor in the slate, under the laws thereof, es­
caping into another, shall, in consequence o f any law or Regulation therein, 
be discharged from such service or labor, but shall be delivered up on claim 
o f the party to whom such service or labor may be due.*'

T h is  c on s t i tu t io n a l  p rov is ion  was a d i rec t  c h a l le n g e  t o  the  ins t i tu t ion  
o f  consc ience . T h e  r igh t  o f  consc ience to ob jec t  to s la v e ry  was no t as 
we l l  es tab l ished  in the land  o f  the P u r i ta n s  as was the r ig h t  to r e l i ­
g ious  f r e e d om  based  upon  the p r iv i leges ex tended  to  th e  ins t i tu t ion  
o f  consc ience . B u t  the two were not un re la ted .

T h e  leg acy  o f  E u ro p e a n  re l ig iou s  w a r f a re ,  as we l l  as the  P u r i ta n  
R e v o lu t i o n ,  had  no t  been fo rg o t te n .  A m e r ic a  had  b ecom e  the s a n c ­
tu a r y  f o r  the v ic t im s o f  re l ig iou s  in to le rance .  R e l ig i o u s  p lu r a l i sm  
was a fa c t  o f  l i f e  tha t  insu red  the p o l i t ic a l  necessity to  leg it im ize

89. 2 Max Farrand. T iie Recoros oe tiie Federal Convention of 1787, at 443 (1911).
90. See D on ald  L Robinson, S lav e ry  in th e  S tr u c tu re  o r American Politics. 1765- 

1820, ri 207-47 (1979).
91. US Const art. IV. 5 2.
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re l ig iou s  l ib e r ty  in the B i l l  o f  R ig h t s .  C ong reg a t io n a l ism ,  
S chw en k fe ld e r s ,  A m is h ,  M enn on i te s ,  B ap t is ts ,  M e th od is ts ,  R om an  
C a th o l i c s ,  P re sb y te r ia n s ,  E p is c op a l ia n s ,  M o r a v i a n s ,  Jews, etc .. 
p opu la ted  the new R ep u b l ic .  T h o s e  d en om in a t i o n s  tha t  had  not been 
e s tab l ished  c o lo n ia l  chu rche s  pressed the  " r i g h t s  o f  consc ience" 
m o re  than  those w ho  h ad .  M a n y  o f  th em  w e re  the bene f ic ia r ie s  o f  
those E vang e l ic a l  rev iv a ls  know n  as the “ G r e a t  A w a k e n in g ”  and  the 
“ S e c o nd  G re a t  A w a k e n in g . "  T h e s e  re v iv a ls  caused  sch ism s w ith in  
re l ig iou s  d en om in a t ion s ,  and  the  c re a t io n  o f  new ones.

T h e y  a ls o  n u r tu re d  the d e s i re  f o r  e a r t h l y  p e rson a l and socia l 
p e r fe c t io n .  T h e y  be l ieved tha t G o d ,  sp ea k in g  to  and th ro ugh  the ir  
consc ience , d isapp roved  a l l  f o rm s  o f  opp re s s ion .  T h e i r  d issa t is fac t ion  
w ith  the sta tus q u o  in bo th  ch u rc h  and  s ta te  c o n t r ib u te d  g re a t .y  to 
e n e rg i z in g  the agen ts  o f  soc ia l a n d  re l ig iou s  ch ange .  J am e s  D . Essig 
r em ind s  his re ade rs  tha t  the in s t i tu t ion  o f  s l a v e r y  had its first L *oad 
re l ig iou s  oppos i t ion ,  b eyond  a sm a l l  fa c t io n  o f  the  Q u a k e r s ,  as we l l  
as o th e r  C h r is t i a n s ,  am on g  these e a r ly  E v a n g e l i c a ls . * 2 Between 1 7 70  
a n d  1 8 0 8 ,03 those d en om in a t ion s  v ig o r o u s ly  opposed  s la v e ry .  B u t  by 
1 8 0 8 ,  " e v a n g e l ic a l  oppos i t ion  to d om e s t ic  s la v e ry  had  la rg e ly  
s u b s id ed ." 04

Desp i te  inconsistent and  sp o rad ic  C h r i s t i a n  oppos i t io n ,  m an y  c it i ­
zens be l ieved tha t  the fug i t iv e  s lave  p ro v is ion  o f  the C ons t i tu t ion  
o f fe n ded  consc ience .06 B y  1 8 3 0 ,  this a n t i s la v e r y  im pu lse  qu ickened  
u n d e r  the  lead e rsh ip  o f  rad ic a l  ab o l i t io n i s t s  such  as W i l l i a m  L lo yd  
G a r r i s o n ,  F re d e r ic k  D oug la s s ,  L ew is  T a p p a n ,  an d  M a r i a  W .  C h a p ­
m an .  T h e  fo rm a t io n  o f  the A m e r i c a n  A n t i - S la v e r y  S o c ie ty  r ep re ­
sented the  d e te rm in a t io n  o f  m a n y  to a b o l i s h  th e  s lave  reg im e even i f  
r es is tance  m ean t  b re a k in g  the law . T h e y  b e l ie ved  that G od 's  law  is 
h igh e r  th a n  h um an  law. M a r i a  W .  C h a p m a n ,  an  undaun ted  a b o l i ­
t ion is t , a r t i c u la te d  this v iew  w ith  u n c om p rom is in g  ve rve in 1 8 3 9  as 
she  spoke  be fo re  the N e w  E n g la n d  N o n -R e s i s t a n c e  Soc ie ty :

92. Ste  James D. Emic. The Bonos o f W ickedness Am erican E vangelica ls A gainst 
S lavery . 17701808 (1982).

93. In 1808. Congress mandated ihe end of American involvemenl in Ihe slave irade. /«/. al liii.
94. 1,1.
93 In fact, gradual abolition of slavery in several Northern slates, as well as the formation of 

the American Coloniralion Society in 1817, signalled great national discomfort about the institu­
tion of slavery among both religionists and humanists. See David Drion Davis. S lav ery  and 
Human P rogress (1984); David Bkion Davis. The Problem  o f S lav ery  in the  Age of 
R evo iu tio n  1770-182) ( 1975); David Urion Davis. The Problem of S lav e ry  in W estern 
CULIl.RF (1960). ARTHUR ZlLVERSMIT Till f'tHST EMANCIPATION TllE ABOLITION OF SlaVIRY 
IN lilt  No« III (1967)
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Passive non-resistance is one thing; active non-resistance another. We mean 
to a p p ly  our principles. We mean to be bold for God. Action! — Action! — 
thus shall we overcome the violent. . . . We need no body o f men to tell us 
when, and where, and how we may speak, but each one is bound to speak as 
his own reason and conscience dictate.”

A n t i s l a v c r y  a t t o rn ey s ,  such  as S a lm o n  C h a s e  and J o h n  Jo l l i fTe , used 
the la n gu ag e  o f  j u r i s p ru d e n c e  to a rg u e  the sam e  point . T w o  yea rs  
b e fo re  C h a p m a n  u t te red  he r  la t t e r  r em a rk s .  C h a s e  a rg u ed  aga ins t 
the fug i t iv e  s lave  law  p rov is ion  o f  the C on s t i tu t io n ,  as it was backed  
by the  cong re s s ion a l  F ug i t ive  S la v e  A c t  o f  1 7 93 ,  in the f am o u s  O h io  
Mathilda  case : “ T h e r e  is such  a th ing  as n a tu r a l  r igh ts ,  d e r iv ed  not 
f r o m  an y  con s t i tu t ion  o r  c iv i l code , but f r o m  the  cons t i tu t ion  o f  
h um an  n a tu r e  and  the  code  o f  heaven  . . . .” *7 

S u c h  views w e re  met w ith  de te rm in ed  oppos i t ion  both f r o m  those 
who were f o r  the g ra d u a l  a b o l i t io n  o f  s la v e ry  and  f r om  p ro s la v c ry  
advoca te s .  M a n y  fe a re d  th a t  appea ls  to wha t was o f ten  c a l le d  “ the 
m o ra l  g o v e rnm en t  o f  G o d ”  w ou ld  lead to civic a n a r c h y  and  re l ig iou s  
an t in om ia n ism .* 6 T h e y  s ough t  to d e th ro n e  consc ience as th a t  aspect 
o f  h um an  ju d g m e n t  tha t  pe r ta in s  so le ly  to m a t te rs  o f  individual 
hum an  conduc t .  R .H .  R iv e r s ,  a p ro fe s s o r  o f  m o ra l  ph i lo so ph y  at 
W e s le y a n  C o l l e g e  in F lo re n c e ,  A la b a m a ,  a rgued  tha t  the ind iv idu a l  
consc ience rende rs  it “ not a  d is t inct ac t ion  f r om  ju d g em e n t  much  
less a  d is t inc t fa c u l t y :  and  by no means  c a r ry in g  w ith  it m o re  p r o o f  
o f  a c c u r a c y  and  co r re c tne ss  than is o u r  ow n  ju d g em e n t  ab ou t  an y  
o th e r  m a t t e r . " * *  H e  spoke  f o r  m a n y  e lh ic is ts  and  ju r i s t s  when  he 
d ec la re d  e a r l i e r  in his a rg um en t  that “ no one sh ou ld  p la ce  c o n ­
sc ience ab ove  G o d ,  o r  ab ove  l a w . " 100

T h e  am b ig u o u s  p lace  o f  consc ience in these oppos ing  v iews o f  the 
re la t i o n sh ip  between h um an  n a tu re  and  c i t izen sh ip  unde rsc o re  the 
dep th  o f  in te l le c tu a l  m o ra s s  s u r r o u n d in g  consc ience as a m ed ia t in g  
ins t i tu t ion  between re l ig ion ,  law , and  eth ics . In 1 8 6 7 ,  the R e v e re n d  
D r .  H e n r y  M .  S m i t h ,  aga in s t  the log ic  o f  his own rev iew  o f  recen t

96. Lewis I’erry. Radical Abolitionism Anarchy and the Government of God in An­
tislavery Thought 247 (1973).

97 Robert M Cover. Justice Accused Antislavery and the Judicial Process 172 
(1975).

98. See P erry , supra note 96. at 247; see also D II Meyer. The In s tru c te d  Conscience 
The S harin g  o f the  American N a tio n a l E thic (1972)

99. R ll  Rivers. Elements of Mural Philosophy 196 (Nashville, I860).
100. IJ  at 20 For a fuller discussion of the proslavery position, see W illiam Sumner Jenkins.

Pro-Slavery T hought in the Oio  South (1935) and H Shelton S mith In His Image.
But Racism in Southern Religion 1780-1910 (1972).
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s tud ies  o f  conscience, p le aded : “ C on sc ience ,  now  gagged  and  sh a c k ­
led , w i l l  su rv ive  these ind ign it ie s  and  re s t ra in ts .  I t  is indes t ru c t ib le ;  
and  when  p roba t io n  t e rm in a te s ,  the  f in ished  l i fe  moves in rev iew 
b e fo re  its unbandaged  g a z e . ’ ’ 101 B u t  w ha t  happened  between the 
1 7 90 s  and  1 8 6 7  tha t w ou ld  lead  th is P re sb y te r ia n  d iv ine  to o f f e r  a 
d e fen se  o f  consc ience?

T h e  p ro b lem  o f  s la v e ry  an d  ra c ism  in this pe r iod  re fu sed  to re ­
t re a t  f r o m  the consciousness o f  the n a t io n .  B y  18 45 ,  n e a r ly  every 
m a jo r  re l ig iou s  d en om in a t io n  sp l i t  o v e r  w he th e r  o r  not C h r is t i a n s  
sh ou ld  ho ld  s la v e s .101 W i t h  the  excep t ion  o f  the C iv i l  W a r  itse lf ,  
p e rhap s  no scr ies o f  events exposed  the  am b ig u i t y  o f  consc ience as a 
lega l and  m o ra l  c ons tru c t  as d id  the  S u p r e m e  C o u r t ’ s dec is ion  in 
Dred Scott v. Sandford.10* T h is  case , c o m m o n ly  r e fe r r e d  to as the 
Dred Scott decis ion , focused  on  th re e  o f  the  im po r tan t  issues le f t  
u n reso lved  by the d ra f t e r s  o f  the C o n s t i tu t io n .  T h a t  is: 1) the  issue 
o f  s ta te s ’ r igh ts ;  2 )  the n a tu r e  d f  c i t i z en sh ip ;  and  3 )  the l im it s  and 
n a tu re  o f  p ro p e r ty  r igh ts .

T h e  possib le expans ion  o f  the in s t i tu t ion  o f  s la v e ry  in to  the  west­
e rn  te r r i to r ie s  exace rba ted  these issues, T h e  p ro b lem  o f  poss ib ly  ex ­
pand ing  the po l i t ica l  powe r o f  s la v o c r a c y  unm asked  how captive 
A m e r ic a n  ju r i s p ru d en ce  was to b io lo g ic a l  an d  socia l d e t e rm in ism 101 
desp ite  the eg a l i t a r ia n  rh e to r ic  o f  its l ib e ra l  id e o lo g y .100 T h e  ex is ­
tence o f  a peop le  who we re  v iewed as ou tc a s ts 100 ra ised se r ious ques­
t ions abou t  the na tu re  o f  c i t izen sh ip .  T h e  g ra v i t y  o f  this c r is is be­
c am e  p a in fu l l y  ev ident in the su it  o f  D r e d  S c o t t ,  a f re e  b la c k  whose 
“ r ig h t ”  to m ove  f re e ly  be tween  s lave , as we l l  as f ree ,  states and  te r ­
r i to r ie s ,  was seve re ly  tested by the F ug i t iv e  S la v e  L aw  o f  1 8 5 0 .  T h e  
S u p r e m e  C o u r t ’s decis ion in th is case c on f i rm ed  the pe rvas ive susp i­
c ion  tha t  m a n y  ju r i s t s  w e re  obsessed  with a tenac ious c om m itm en t

101. Henry M. Smith, IRAor is Conscience7, 18 S P resbyterian  Rev 430-31 (1867).
(02. See David T. Dailey. Shadow  on th e  C h urch  S o u th w este rn  E vang e lica l R eli­

g ion and  the  Issue de S lavery . 1783-1860 (1985): C C  Goen. Broken Churches. Broken 
N ation  D enom inational Schisms and  th e  Coming o f th e  American C ivil W ar (1985); 
John R McKivican. The W ar ag ain st P ro s lav e ry  R eligion Arolitionism  and  the 
N o r th e rn  Churches. 1830-1865 (1984).

103. 60 U.S. (19 How.) 393 (1857).
104. See G eorge M Fredrickson. Tiie B lack Image in the  W hite Mind The D eraie on 

A tro-A m erican C h a ra c te r  and  Destiny. I8I7-I9I4 (1971).
105. See Louis H artz . The L iberal T rad itio n  An I n t e r r e l a t io n  o f American P o liti­

c a l  T h ough t Since tiie R evo lu tion  (1955)
106. See John S H a lle r. J r  , O utcasts  from E v olu tio n  Scien tific  A ttitu d es o f R acial 

In ferio rity . 1859-1900 (1971); James A Raw ley. Race and  Politics "B leeding Kansas" 
and  h i t  Cuming o f the C ivil W ar (1969).
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to a  re t rog re s s iv e  " l e g a l  a n th r o p o lo g y ” 107 that assum ed  A f r i c a n -  
A m e r ic a n  i n f e r i o r i t y .  In  1 8 5 7 ,  the  S u p rem e  C o u r t  a r t i c u la t e d  a 
w ide ly  accep ted  leg a l  a n th r o p o lo g y  tha t was based on a rac is t  un ­
d e rs tan d in g  o f  the  n a tu r e  o f  A m e r ic a n  c it izensh ip . T h e  C o u r t  d e ­
c ided in Dred Scott th a t  the  d en ia l  o f  c i t izen sh ip  to pe rsons o f  A f r i ­
can  descen t was ju s t i f ie d  because  the F ra m e rs  o f  the C on s t i tu t io n  
d id  not v iew  A f r i c a n s  as " c on s t i tu en t  m em be rs  o f  s o v e re ig n ty . ” 100 
S p e a k in g  f o r  the m a jo r i t y ,  C h i e f  Just ice R o g e r  B r o o k e  T a n e y  s ta ted  
as a m a t t e r  o f  fa c t  th a t  " [ w ] e  th in k  they  [A f r i c an s J  a r c  not , and  
tha t  they  a r e  no t in c lu d ed ,  and  were no t in tended  to be inc luded  
. . . " 10° in the s o c ia l  c om p ac t .  L a t e r ,  T a n e y  was even m o r e  po in ted  
in a r t i c u la t in g  the  C o u r t ’s h is to r ica l  and  a n th ro p o lo g ic a l  a s s um p ­
tions : “ T h e y  had  f o r  m o r e  th an  a c en tu ry  b e fo re  been reg a rd ed  as 
beings o f  an  i n f e r i o r  o r d e r ,  and  a l t o g e th e r  unfit to associ.-ite with the 
wh ite  ra c e  . , .; a n d  so f a r  in fe r i o r ,  tha t they had  no r igh ts  which 
the wh ite  m a n  was b ound  to respec t; and  tha t  the  neg ro  m igh t  j u s t l y  
and  l a w fu l l y  be reduced  to  s la v e r y  fo r  h is  bene f i t . ” 110 

T a n e y ’ s op in ion  re f lec ted  the pervas ive v iew in A m e r ic a n  j u r i s p r u ­
dence tha t  A f r i c a n  p eop le  cou ld  not be c it izens c i th e r  by b i r t h , 111 
re l ig iou s  c o n v e r s io n ,111 o r  n a t u r a l i z a t i o n . 113 T a n e y  a s sum ed  the le ­
g i t im a cy  o f  the no t ion  o f  c h a t te l  s la v e iy ,  as we l l  as rea sse r ted  the 
inna te  b io lo g ic a l  an d  soc ia l  i n fe r i o r i t y  o f  A f r i c a n -A m e r i c a n s .  J u s ­
tices J o h n  M c L e a n  and  B e n jam in  C u r t i s  d issented . A c c o rd in g  to 
Jus t ice M c L e a n ,  the  m a jo r i t y  o f  the C o u r t  was w rong  in its r e fu s a l  
to re c ogn ize  the n a t a l  r ig h ts  o f  an  A m e r ic a n  ju s t  because  o f  A f r i c a n  
an ces t ry .  F o r  h im , th is was “ m o re  a m a t t e r  o f  tas te  than o f  l a w . " 114 
Ju s t ic e  C u r t i s ’ s a r g u m e n t  appea led  to the  o ld e r  p receden t  o f  the 
s ta te  laws o f  N e w  H a m p s h i r e ,  M assachuse t ts ,  N ew  Y o r k ,  N e w

107. This term is used by Professor Horwitz in his illuminating discussion of Jerome F rank , 
Lav and  th e  M ooern Mind (1930). See M o rton  J H orw itz. The T ran sfo rm atio n  of 
American Law, 1870-1960: The Crisis o f L egal O rthodoxy  178 (1992).

108. Dred Scon v. Sindford, 60 U.S. (19 How.) 393, 404 (1857).
109. Id.
110. Id . i t  407.
111. See O rla n d o  P a tte rso n . S lav e ry  and  S ocial D eath  A Com parative S tudy (1982).
112. From Ihe late seventeenth century, an Anglo-American consensus emerged in several colo­

nial legislatures, including Maryland. New York, Virginia, Norlh and South Carolina, in the form 
of "laws reassuring masters that conversion of Iheir slaves did not necessitate manumission." See 
W inthrop  D Jo rdan . W hite O ver B lack American A ttitu d es Tow ard  th e  N egro  1550- 
1812, al 92-94 (1977).

113 For a thorough historical analysis of Ihe problem of naturalization, sec James H 
Kettner. The Development of American C itizenship. 1608-1870 (1978).

114. Dred Scon. 60 U.S. (19 How.) at 533.
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J e r s e y ,  a nd  N o r t h  C a ro l i n a  unde r  the pe r iod  o f  the A r t ic le s  o f  C o n ­
f e d e ra t io n  ( 1 7 8 1 - 1 7 8 7 ) ,  which g ran ted  c i t i z en sh ip  to a l l  f re e  native - 
b o rn  in h ab i ta n ts .118

T h is  reduced  the d is ag re em en t w ith in  the C o u r t  to a  m a t te r  o f  
h is to r ic a l  in te rp re ta t ion .  Ju s t ice  M c L e a n ’s po in ted  re fe ren ce  to the 
r o l e  o f  b ig o t r y  sanc t ioned  by cu s tom  in th is  dec is ion  rescued the 
d issen te rs  f r o m  j u r i d i c a l  o b fu sc a t ion .  Bu t  it a lso  d isc losed  how j u d i ­
c ia l  m o ra l  b lindness he lped to p la ce  A m e r ic a n  leg a l  a n th r o p o lo g y  in 
a m o r ib u n d  state . Even  M c L e a n  was unw i l l in g  to a l l ow  cu s tom  in 
th e  f o rm  o f  lega l p recedence to be ov e r th row n  b y  the am b iguous  
m o r a l  s h ad ow  o f  conscience. O n  N o v em b e r  10 , 18 50 ,  he had  a l ­
r e a d y  con f ided  in a le t te r  to the R e v e re n d  J e n a  W a l d  ab ou t  the F u ­
g it ive  S la v e  L aw  tha t " f o rm e r l y  the  e n fo rc em en t  o f  the ‘ h ighe r  l a w ’ 
[con sc ience ] caused  m o re  wars and  b loodshed  in the w o r ld ,  than  a l l  
o t h e r  causes un ited . , . . C onsc ience  is no t a lw ay s  a su re  gu id e . ” 11* 
H e  s t r iv ed  f o r  a  via media between his ow n  d es i re  f o r  ju d i c i a l  c e r ­
ta in ty ,  the p ressu res o f  a h is to r ic  and p rophe t ic  m om en t  in A m e r i ­
c an  h is to ry ,  and  the d em and s  o f  ju d i c i a l  re s t ra in t .  H e  eschewed 
bo th  s o c ia l  " t a s t e ”  and  “ c on sc ience ,"  a n d  em b ra ced  h is to r ica l  p re ­
ceden t as the o n ly  su re p ro tec t ion  aga in s t  a n a r c h y . 117

It seem s to be an o x ym o ro n  to suggest tha t g ove rnm en ts  th em ­
se lves  c a n  be the  agents o f  a n a rc h y .  G o v e rn m en t s  a r e  supposed  to 
m a k e  an d  e n fo rc e  laws tha t  in su re  soc ie ta l  t r a n qu i l i t y .  T h e  en ac t ­
m en t  o f  the Fug it ive  S la v e  L aw  o f  1 8 5 0 ,  howeve r ,  cha l lenged  this 
a s sum p t ion .  M a n y  fe l t  th a t  the F ug i t iv e  S la v e  L a w  d is rega rd ed  the 
p r i o r  m o ra l  a u th o r i t y  o f  conscience . T h e  R e v e re n d  S am u e l  T .  S p e a r  
p re ached  a s e rm on  in 1 8 5 0  d ec la r in g  tha t the g ove rnm en t ,  when  it 
passes leg is la t io n  such  as the F ug i t iv e  S la v e  L a w ,  uses its leg is la t ive 
a u t h o r i t y  to supp lan t  the m o ra l  g o ve rnm en t  o f  G od :

Forget not that morality and God arc older and more infallible than the 
Constitution, and that a compromise with wrong for the sake of union does 
not convert it into right. Those who choose to give up their m o ra l sense to 
the decisions o f the Constitution, let them do so: I w i l l  not. 1 acknowledge 
no such citizenship under any government man ever made, as destroys the 
present obligation invariable and irrepcalablc of the Supreme Rule."*

115. IJ . at 572-76.
116. C over, supra note 97, at 248.
117 IJ.
118 Samuel T S pear, The Law-Abiding Conscience, and the Higher Law Conscience, 

with Remarks on the Fugitive S lave Question A S ermon. Preached in the South Pres­
byterian Church. Brooklyn |N Y |. Dec 12, 1850 (New York. Lambert *  Lane, Stationers & 
Primers IH5U)
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T h e  R ev e rend  M r .  S p e a r  p ropo sed  a sch izo id  de f in i t ion  o f  c o n ­
science. H e  iden t i f ied  the n a tu re  o f  its twoness as being lo rn  be­
tween a consc ience tha t  is c om m i t t e d  to obed ience  to the law s o f  the 
na t ion -s ta te ,  as w e l l  as ob ed ien t  to G o d ’s Higher Law wh ich  we 
know  th rough  the consc ience . Bes ides appea l in g  to en l igh tened  o b e ­
d ience to bo th  laws, h e  w as  u n a b le  to re so lv e  the d i l em m a  o f  be ing 
com m it ted  to two d i f f e r e n t  sove re igns , G o d  and  the n a t ion -s ta te .  
T h is  ins istence on  ob ed ie n c e  to th e  C o u r t ’s decis ion  c ou ld  not f o r e ­
s ta l l  e x am p le s  o f  d isobed ience  in the f o rm  o f  J o h n  B r ow n ’s R a id  on 
H a r p e r ’s F e r r y  in 1 8 5 9 ,  a s  we ll  as o th e r  lesser know n  events . A c ­
co rd ing  to P ro fe s s o r s  P o t t e r  and  F eh re nb a c h e r ,  " T h e  D re d  S co t t  d e ­
cis ion was a f a i lu r e  because  the ju s t ic e s  fo l low ed  a n a r r ow  lega l ism  
wh ich  led th em  in to  the u n te n ab le  pos it ion  o f  p it t ing  the C o n s t i t u ­
t ion aga in s t  basic A m e r i c a n  v a lu e s ,  a l th o ug h  the C on s t i tu t io n  in 
fa c t  de r ives  its s t r e n g th  f r o m  its em bod im en t  o f  A m e r ic a n  v a l ­
ues . ’ ’ 11* T h e  d oc t r in e  o f  A m e r i c a  as a c o u n t ry  o f  f re e  peop le  cou ld  
not be sus ta ined  b y  rea son  a lo n e ,  n o r  by appea ls  to  conscience , n o r  
even by c iv i l w a r f a re .  In  fa c t ,  J am e s  H . K e l l n e r  c o r re c t ly  conc ludes 
tha t ” [ n ] o t  log ic , bu t  fo rc e ,  f in a l l y  answered  these q u e s t io n s . " 170 It 
was m i l i t a r y  fo rce ,  and  no t m o ra l i t y ,  tha t  t em p o ra r i l y  am e l i o r a t e d  
consc ience ’s a n th r o p o lo g ic a l  f issure .

P u b l ic  op in ion  b e fo re  a n d  a f t e r  the C iv i l  W a r  seemed on ly  to 
he ighten the am b ig u o u s ,  i f  not the sch izo id ,  d eve lo pm en t  o f  the in ­
s t i tu t ion  o f  consc ien ce .171 A f t e r  the C i v i l  W a r ,  sev e ra l  am en d ­
m en ts 177 to the C o n s t i t u t io n  em bod ied  a po l i t ica l  c om p rom ise  that 
en ab led  A f r i c a n s  to  be c i t izen s  o f  the U n i te d  S ta te s .  A  de facto  
dcn izensh ip  s t i l l  aw a i ted  the l ib e ra te d  s laves ,  however. T h e  end o f  
p o l i t ic a l  R e c on s t ru c t io n  in 1 8 77  re f lec ted  d espa i r  and  ind i f fe rence  
ab ou t  the va l id i ty  o f  in c lu d in g  peop le  o f  A f r i c a n  descent in the body 
po l it ic . A  n a t io n a l  consc ience , a l  ease in its p o l i t ica l  Z ion  —  busi ly  
con t inu ing  to bu i ld  a  r ig h te ou s  e m p i r e 177 —  num bed  its m o ra l  sensi-

119. David M Potter. T he Intending Crisis. 1848-1861, at 292 (Don E. Fehrenbacher eil., 
1976).

120. K ettn er, supra note 112, at 251.
121. For an eacellenl historical arvalysis of public opinion before and during the Civil War 

regarding ihe , ...ure of African-American citizenship, see James M Mc Pherson. Battle Cry 
of Freedom Civil War Era (1988).

122. The eenlh (1865). Fourteenth (1868), and Fifteenth (1870) Amendments were the
three histor st-Civil War constitutional amendments that were ratified in order to insure ihe
citizenship is of African-Americans.

122. T' erne of the United Stales as a nation with a religious mission is a major one in
Americi ngious historiography. Among the many studies of this theme, see Martin E
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b i l i l i e s  aga in s t  the te r r o r i sm  tha t  s ta lk e d  the A f r i c a n -A m e r i c a n  
c o m m u n i t y  f o r  m o re  than  a c e n tu ry  a f t e r  the  C iv i l  W a r . 114 M e a n ­
wh i le ,  m o s t  o f  the j u d i c i a r y  rem a in e d  la rg e ly  c om m it t e d  to a  rac is t 
ju r i s p ru d e n c e  tha t  tu rn ed  most  o f  its ene rg ies  between the C iv i l  
W a r  a n d  the 1 9 3 0 s  to conso l id a t ing  the mass ive  cap i ta l i s t  e f f o r t  to 
p ro tec t  business in te re s ts .1"  T h is  h is to r ica l  p h enom enon  was a ided 
b y  a pos it iv is t  ju r i s p ru d e n c e  t h a t  was so ft on  secu r in g  h um an  r igh ts , 
bu t  a d a m a n t  a b ou t  s o l id i f y in g  the r igh ts  o f  c o rp o ra t io n s  as i f  they 
we re  “ p e r s on s . ” 1”

M o n s ig n o r  J e r e m ia h  N e w m a n  rem ind s  us tha t  “ lega l pos it iv ­
i s m " 117 d om in a t e d  A n g lo -A m e r i c a n  ju r i s p ru d e n c e  b y  the  1 8 6 0 s . 1”  
A c c o rd in g  to N e w m a n :

Posilivism in law might be described as the view that legality rests on some 
basis other than natural law. I t  is most generally expressed under the form 
of what is called statist positivism, namely, that law stems from the naked 
command o f the legislator as embodying the will o f the Slate.1”

F ro m  this s tan dpo in t ,  the C iv i l  W a r  was the most p ronounced  e m ­
b od im en t  o f  sta t is t  pos it iv ism  in n in e te en th -cen tu ry  A m e r ic a .  T h e  
sta te  used  the pow e r  to wage w a r  to secu re  its p re rog a t iv e  to define 
the m e an in g  and  respons ib i l i t ie s  o f  c i t izensh ip . B u t  this happened 
w i th ou t  m uch  ass is tance f r o m  the ins t i tu t ion  o f  c onsc ience .110

Marty R ighteous Empire Tiie Protestant Experience in America (1970); Sidney E 
M ead. T he Nation with the Soul of a Church (1975); Leonard I S weet. Black Images 
of America. 1784-1870. at 69-124 (1976); Ernest T uveson, The Redeemer Nation T he Idea 
of America's Millenial Role (1968).

124 Several recent studies accenl the manner and degree of racist violence against African- 
Americans. They include Richard C Cortner, A Mo« Intent on Death The NAACP and 
riir Arkansas Riot Cases (1988); Scott Ellsworth. Death in /. Promised Land T iie Tulsa 
Race Riot of 1921 (1982); Herbert S hapiro. White Violence and Black Response. From 
Reconstruction to Montgomery (1988); Joel Williamson. T iie Crucible of Race Black- 
White R elations in the American South Since Emancipation (1984).

125. See A lf re d  D C h an d ler. J r .  The Visible H and Tiie M an ag eria l R evo lu tion  in 
A merican Business (1977); H orw itz , supra note 107, at 65-107; G abrie l K olko. The T ri­
umph o f Conservatism  A R e in te rp re ta tio n  op American H istory. 1900-1916 (I96J). For 
an excellent biography which illustrates this trend, see Ron C iiernow . The House o f M organ 
An A m erican Banking D ynasty and  th e  Rise o f M odern Finance (1990).

126. See Sanla Clara County v. Southern Pac. RR.. 118 U.S. 394. 396 (1886) (declaring that 
a corporation is a person for ihe purposes of the Fourteenth Amendment).

127. J eremiah N ewman. Conscience Versus Law Reflections on the Evolution of 
Natural Law 104-19 (1971).

128. Id . at 105. Newman correctly cites John  Austin. L ectures in Ju risp rudence (1861) as 
an illustration of (he dominance of legal positivism in this period.

129. Newman. supra note 127, al 104.
130. One exception lo this generalization was the recognition of the tradition of the "conscien­

tious nhjeuur" lo warfare. In fact a delegation from the Society of Fr.onds spoke approvingly of
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In  fac t ,  the c lose  r e a d in g  o f  the m ost th o rough  h is to r ia n 111 o f  the 
law  o f  ch u rc h  an d  s ta te  p ro v id ed  v e ry  few  instances w he re  appea ls  
l o  conscience between I 8 7 9 111 an d  1 9 3 11,1 su rv ived  the s t a t e ’s o f ten  
unw it t ing  subve rs ion  o f  appea ls  to conscience . I t  is im p o r t a n t  to 
keep  in m ind  th a t  th is  d e v e lo pm en t  was no t  m a le v o le n t .  Indeed ,  it 
was o f ten  qu i te  unconsc iou s .  P o s i t iv i sm 114 had m a n y  guises . I ts  d e ­
ve lo pm en t  in p ub l ic  a f f a i r s , 114 the  soc ia l sciences (e sp ec ia l ly  p sy cho l ­
o g y  and  s o c i o lo g y ) , 1”  t h e o lo g y , 117 and  p h i lo s o p h y ,1”  p ro b a b ly  did 
as much  to u n d e rm in e  the  a u th o r i t y  o f  consc ience  as d id  the  tenuous

the way the administration of President Abraham Lincoln respected iheir pacifism in a report to 
their fellow Quakers: "They were grateful not only for Ihe relief afTordcd Friends, but especially
for (Lincoln's) and the Government's recognition of the rights of conscience, and the respect they
hid manifested for religious scruples." But the nineteenth-century conscientious objector usually 
had to pay the equivalent in money or service for refusing lo fight. See E dw ard  Needles 
W right, C onscientious O biec to rs in the  C ivil W ar 128 (1931).

131. See 2 Stokes, supra note 75. at 255-758; 3 id. al 3-365.
132. For Ihe first of a scries of Mormon cases concerning polygamy, see Reynolds v. United 

Slates, 98 U.S. 145 (1879). A very helpful historical study of this phenomenon can be found in 
Richaro S Van Waconer. Mormon Polygamy A History 105-81 (1986).

133. See United Stales v. Macintosh, 283 U S. 605 (1931).
134. In speaking of twentieth-century philosophical posilivism, William Barrett characterizes 

Ihe positivist's altitude toward perennial, if not ancient, problems:
The great philosophic problems of the past were lo be declared pseudoproblcms, and 
Ihe great figures of (he past were portrayed as men fighting with empty shadows. The 
resulting scheme lltsl issued front positivism had at least (he virtue of overwhelming 
simplicity. All problems were either questions of fact or questions of logic.

W illiam B a rre t t .  The Illu s io n  o f  Technique, a  S earch  fo r  M eaning in a T echno log i­
c a l  C iv ilization  7 (1978). Research assumed the status of a secular messianic hope See M ar­
tin  H eidegger, The A t 1 ° f  the W orld  Picture, in  The Q uestion C oncern ing  T echno logy  
and O th e r Essays 115 (William Lovitt trans.. Harper & Row 1977). Heidegger declares that 
"Ihe modern research experiment, however, is not only an observation more precise in degree and 
scope, but is a methodology . . . ." Id  at 122.

135. Sec IV r to n  K e lle r. A ffa irs  o f S ta te  Public Life in L ate  N ineteen th  C en tu ry  
Amf. 'oa ( l f I ) ,  especially Ihe chapter entitled "The Province of Law." Id. at 343.

136. - a t  study of the development or the social sciences in the United States is D orothy  
Ross. Tiie o rig in s  o f American S o c ia l Science (1991). Although Professor Ross often alludes 
to importance of "race" in this process, she it less sanguine about the role of racism in spawning 
American social scene where other scholars lend to be more emphatic. See H a lle r . Jr., supra 
note 106; John H S tan fie ld . P h ilan th ro p y  and Jim C row  in American S oc ia l Science
(1985); G eorge W S tocking. J r . Victorian Anthropology (1987).

137. The best study of the gargantuan impact of posilivism on the development of theology in 
the Anglo-American Victorian world is C h arles  D C asiio o lla r. The T ransform ation  of 
Theology. 1830-1890 Positivism an d  P ro te s ta n t  T h ou gh t in B rita in  and  America (1989). 
How posilivism interacted with other forms of theological modernism is discussed with disciplined 
verve and sensitivity in W illiam  R H utchison. The M odernist Impuise in American P ro te s­
tantism  (1976). See also Bruce K uklick, Churchm en and  Philosophers From Jo nathan  
Edwards to  John Dewey (1985).

138. See Richmond L aurin  Hawkins. Positivism in th e  U nited S tates. 1853-1861 (1938); 
K uklick, supra note 137, at 230-61; R o bert B W estbrook. John Dewey and  American 
Oemocracy (1991).
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c u l t u r a l  w edd ing  between C h r i s t i a n i t y  and  A m e r ic a n  c u l t u r e . 13* Bu t 
its most p ra c t ic a l  ( a n d  p e rhaps  e f fe c t iv e )  in f luence  was upon  j u r i s ­
p rudence .  T h e  g re a t  ju r i s t ,  O l i v e r  W e n d e l l  H o lm e s ,  J r . ,  ch a l len ged  
h is c o l le ag ue s  l o  em b ra c e  leg a l  pos i t iv ism  in his f am ou s  t re a t is e  The 
Common Law.'*0 A c co rd in g  to H o lm e s ,  who was then c o ed i to r  o f  
The American Law Review:

The life o f ihe law has not been logic: it has been experience. The fe lt neces­
sities o f the time, the prevalent moral and political theories, intuitions o f 
public policy, avowed or unconscious, even the prejudices which judges share 
with their fellow-men, have had a good deal more to do than the syllogism 
in determining the rules by which men should be governed.141

T h is  was an  u napo lo g c t ic ,  p r a g m a t i c 141 app re c ia t ion  f o r  how  e x p e r i ­
ence , e s p e c ia l ly  in its h is t o r ic a l  gu ise , sh apes  m ode rn  ju r i s p ru d e n c e .  
I t  was a f re sh  and  in f lu e n t ia l  ins istence tha t  j u r i s t s  em b ra c e  p ra c t i ­
c a l i t y  r a t h e r  than  sanc t i ty  as the best gu ide  to ju s t i c e . 143 M o r t o n  J. 
H o rw i t z  a rg u e s  th a t  the  tw en t ie th -c e n tu ry  t r i um ph  o f  “ l e g a l  p os i t iv ­
i sm "  th a t  Ju s t ic e  H o lm e s  em bod ied  rep resen ted  " a  new  u rg en c y  to 
d is t ingu ish  s h a rp ly  between law  and  m o r a l s . " 144 Bu t  th is  “ u rg en c y ”  
req u i r ed  m o re  than  the  " d e c l i n e  o f  D a rw in i s m , " 146 as P ro fe s s o r

139. Robert T. Handy oli'erj an incisive historical analysis of the intricate series of cultural, 
ecclesiastical, and political processes that created this largely Protestant hegemony in Robert T 
Handy. A Christian America Protestant Hopes and Historical Realities. ^  ed. 1984).
II. Richard Niebuhr produced classic studies of the mergence of religion and culture in American 
society that still.remain highly influential. See II R ichard  Nieuuhr. C h ris t  and  C u ltu re  
(1951); H R ich ard  Niebuhr. The Kingdom o f Coo in America (1937); H R ichard  
Niebuhr. The S o c ia l Sources o f Denominationalism (1929) [hereinafter Niebuhr, The So­
c ia l S ou rces of DENOMiNAttON|.

140. Oliver Wendell Holmes The Common Law (Mark De Wolfe Howeed.. Little, Brown 
A Co. 1963) (1881).

141. Id . al 5.
142. Pragmatism was in its origins and sentiments directly related to positivism. Professor Hor- 

witi deftly summarizes this point in showing how "conscquentialism" became the key factor in 
legal pragmatism:

The appearance of pragmatism in America philosophy around the turn of Ihe century 
represents a challenge to Ihe prevailing process-oriented conception of justice that had 
dominated late ninctecnih-ceniury American thought. This turn to conscquentialism 
in social thought is an important expression of the gradual disintegration of the belief 
in neutral processes, especially a neutral market economy, as the legitimate distribu­
tor of just rewards.

H orw itz , supra note 107, at 194-95.
143 In 1882, Ihe year after Holmes published The Common /jm . he became a professor of 

law at Harvard. President Theodore Roosevelt appointed him lo the Supreme Court in 1902 
where he served for nearly thirty years. The important "Place of Justice Holmes" in American 
jurisprudence is discussed most recently by Horwitz Id. al 109-43.

144 Id . al 140
I I '  IJ  I am not disagreeing with Professor llorwitz's generalization here But I am under-
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H o rw i t z  asserts , to acqu i re  ju r i d i c a l  powers . T h e  sac red  bast ion  o f  
the inst i tu t ion  o f  consc ience had  to be subve r ted . A  c ru c ia l  set o f  
S u p r em e  C o u r t  d ec is ion s146 tha t  re f lec ted  the appea rance  o f  this 
phase o f  what 1 c a l l  " t h e  ec lipse o f  P ro te s tan t  h egem ony ” 147 s ig ­
n a l le d  the c r i t ic a l  sh i f t  in lega l and  soc ia l scient i f ic an th ro p o lo g y  
f r o m  an e a r ly  V ic to r ia n  em phas is  on the sac redness o f  c h a r a c t e r 146 
to a p sycho an a ly t ic a l  red e f in i t ion  o f  conscience .

T ow a rd  the end o f  his d is t ingu ished  tenu re  on the bench o f  the 
S u p r em e  C o u r t , 14* Jus t ice H o lm e s ,  o f t e n  ca l le d  " t h e  G re a t  D is ­
s e n t e r , "  p a r t ic ip a ted  in oppos ing  the m a jo r i t y ’s decis ion in United 
Stales v. Macintosh. 16° T h is  dec is ion  is u su a l ly  cited f o r  its c o n t r i ­
bu t ion  to the ongo ing  s t ru gg le  to m a in ta in  lega l respect f o r  consc i­
en t ious  ob jec t ion  to w a r f a re .  B u t  it a lso  s ign if ied  the dec l ine  o f  the 
san c t i ty  o f  consc ience in A m e r ic a n  ju r i s p ru d en c e .

A l t h o u g h  P ro fe s s o r  D o u g la s  C ly d e  M ac in to sh ,  a C an a d ia n ,  ha ' )  
se rved  on  the fa c u l t y  o f  Y a l e  D iv in i t y  S c h o o l  s ince 1 9 0 9 ,  scve .a l  
a n om a lo u s  c i rcum stances  p reven ted  h im  f r o m  app ly in g  f o r  c i t i z en ­
sh ip  unt i l  1 9 2 5 . 161 M ac in to sh ,  a p ro fe s s o r  o f  theo logy  and  an ex ­

scoring its incompleteness. The decline of Darwinism certainly led to the development of legal 
pragmatism But this is largely a nineteenth-century development Explaining what happened be­
tween its definite decline by 1900 and the resurgence of the various forms of Realism  In the 1930s 
is a task beyond the scope of both Professor llorwitz's excellent study and this Essay See Jon II 
R oberts. Darwinism and  th e  Divine in America P ro te s ta n t  In te lle c tu a ls  and O rganic 
E volu tion . 1859-1900 (1988). Nevertheless, Professor Degler complicates glib generalizations 
about social Darwinism's history by reminding the students of that history that decline docs not 
necessarily mean defeat. See C a rl  N D ecler. In S earch  o f Huma i N a tu re  Tiie D ecline 
and  Revival o f Darwinism in American S ocia l T h ou g h t (1991).

146. See Girouard v. United Stales, 328 U S. 61 (1946); United States v. Macintosh. 283 U S. 
605 (1931); United States v. Schwimmer, 279 U.S. 644 (1929).

147. For a brilliant analysis of Ihe importance of conscience to the theological jurisprudence of 
Calvinistic Protestantism, see David Little. R eligion. Order, and Law a  Study in Pre- 
Revolutionary England 33-80 (1969)

148. Sec S tan ley  Coben. R ebellion A gain st Victorianism The Impetus io r  C u ltu ra l  
C hange in 1920s America 3-35 (1991), where Coben discusses the decline of the influence of the 
Victorian notion of character in American culture. Despite his enriching insights, he overlooks this 
development as another important instance of his argument, and as a sign of the increasing influ­
ence of psychoanalytical language in the United Slates See N ath an  G Hale. J r  Freud and 
tiie Americans The Beginnings o f Psychoanalysis in the  U nited S ta tes. 1876-1917 
(1971); John R Seeley. The A m ericanization of th e  Unconscious (1967). Freudiamsm s 
influence was especially keenly felt among "mainline" American religionists. See Ann E lizabeth  
Rosenberg. Freudian Tiieors and  American R eligious Jo u rn a ls . 1900-1965 (1980). A l­
lison  S to re s  M inistry  a f te r  F reud  (1985).

149. Justice Holmes retired from Ihe bench in 1932
150. 283 U S 605 (1931).
151 Preston Warren. Out oi the Wilderness Douglas Clyde Macintosh's Journlvs

THROUGH THE GROUNDS AND Cl ALMS OF MODERN THOUGHT 1-2 (1989).
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ceed ing ly  s c ru p u lo u s  pe rson ,  re fu s ed  to  an sw e r  Q u e s t io n  # 2 2  o n  the 
n a tu r a l i z a t i o n  f o rm  in the  a f f i rm a t iv e .1”  T h e  f o rm  s ta ted ,  “ I f  neces­
sa ry ,  a r c  you  w i l l in g  to  t a k e  up  a rm s  in d e fen se  o f  th is c o u n t r y ? ” 1”  
T h e  im m ig ra t io n  o f f i c e r  d en ied  M a c in to s h ’ s ap p l ic a t io n .  M a c in to sh  
too k  the m a t t e r  b e fo r e  the  U n i t e d  S ta t e s  D is t r i c t  C o u r t  o f  C o nn e c t i ­
cu t  w he re  he a rg u e d :

[J just as ihe native-born citizer a citizen without having had to promise 
beforehand that he w ill support ; ; iy  and every war which any future Gov­
ernment of the country may engage in during his lifetime, so, it seemed lo 
me, the naturalized citizen . , . who has not been required to make any 
immoral promise to do what might possibly seem wrong to him when the 

time camc.,M

M ac in to sh  h im s e l f  d id  not d i r e c t ly  a p p e a l  to consc ience as a de fen se  
fo r  h is dec is ion  not to  invest the s ta te  w ith  the p r iv i leges o f  m o ra l  
sove re ign ty .  Bu t  he a p p ea le d  to the doctrine o f  ju st w a r r a th e r  
than th e  s a n c tu a r y  o f  A m e r ic a n  pac i f ism , the  ins t i tu t ion  o f  con ­
science. H e  a ls o  went beyond  an  a p p ea l  to ju sta  bella. H e  c la im ed  
access to “ the  w i l l  o f  G o d . " 1*' In  fa c t ,  he p it ted his access to the 
w il l  o f  G od  aga in s t  th e  g o v e rnm en t ’s im p l ied  p r iv i leged  access : “ I n ­
te rp re t ing  the w i l l  o f  G o d ,  h ow eve r ,  as w ha t  is r igh t  and f o r  the 
h ighest w e l l -b e ing  o f  a l l  h um an i t y ,  I  fe l t  th a t  I  o u gh t  not to  pu t m y  
a l leg ian ce  l o  an y  c o u n t r y ,  not even m y  own , above  a l le g ia n ce  to the 
w il l  o f  G o d ,  thus in te rp re te d . ’ ’ 1®7 In  sh o r t ,  M a c in to sh  w an ted  to r e ­
serve the  r ig h t  to que s t ion  the  m o r a l i t y  o f  g ove rnm en t  dec is ions th a t  
cou ld  p o ss ib ly  o f f e n d  th e  " h ig h e s t  w e l l -b e ing  o f  a l l  h u m a n i t y "  wh ich  
he be l ieved  f o rm e d  the  co re  o f  w ha t  he c a l l s  “ the w i l l  o f  G o d . ”  D e ­
sp ite  his a r g u m en t ,  th e  d is t r ic t  c o u r t  den ied  M ac in to sh  c it izen sh ip .  

1 J o h n  W .  D a v i s ,  M a c in t o s h ’ s a t t o rn e y ,  im m ed ia te ly  appea led  the  
p ro fe s s o r ’s c a se  to  t h e  a p p e l la t e  c o u r t ,  wh ich  reve rsed  th e  d is t r ic t

152. Macintosh. 283 U.S. ■( 617.
153. Id.
154. WaRREM, supra note 151, at 4. One of his Vale colleagues later characterized Macintosh 

as a person who "believed that there is a truth and that he had it, and that this truth is of 
paramount importance." R o lan d  U. Bainton, Y ale  and  th e  M inistry A H istory  Of Educa­
tio n  ro a  th e  C h ris tian  M inistry  a t  Y ale  from  th e  Founoing in 1701, at 227 (1957).

155. See 3 S tokes, supra note 75, at 271 (discussing Ihe relevance of ju s ia  bella lo this case). 
For a discussion of the contribution of Christians lo the development of Justa bella theory and 
practice offered by an eminent church historian and Quaker, see RolaNO H Bainton. C hristian  
A ttitu d es  T ow ard  W ar an d  Peace A H is to rica l Survey and  C ri t ic a l  R e-evaluation  
(I960) See alsu James T u rn e r  Johnson. Ju st W ar T rad itio n  and  th e  R e s tra in t o f W ar 
A M o ra l and  H is to ric a l Inquiry  (1981)

156 M acinto ih . 283 U S. at 618
157. Warren, jupra note 151. at 4
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c o u r t ’s d e n ia l . 1®’
T h e  g ov e rnm en t  o f  the  U n i t e d  S ta te s  appea led  to  the  S u p r em e  

C o u r t  w he re  a five to f o u r  m a jo r i t y  o f  Jus t ices  were not conv inced 
by M a c in to s h ’s r e a son in g .1®* T h e  C o u r t  handed  down its decis ion in 
1 9 3 1 .  Ju s t ice  G e o rg e  S u t h e r la n d  w ro te  the  m a jo r i t y  op in ion  tha t  d e ­
n ied M a c in to sh  c i t izensh ip . T h e  fo l lo w in g  c om m en t  in his op in ion  
speaks m os t  d i r e c t ly  to the  conce rns  o f  th is E ssa y :

When [Macintosh! speaks o f putting his allegiance to the w ill o f God above 
his allegiance to Ihe government, it  is evident, in the light of Itis entire state­
ment, that he means to make h is  ow n  in te rp re ta tio n  o f the w ill o f God the 
decisive test which shall conclude the government and stay its h3nd. We are 
a Christian people, according to one another the equal right o f religious 
freedom, and acknowledging with reverence the duly o f obedience to the will 
o f God. But, also, we are a Nation with the duty to survive; a Nation whose 
Constitution contemplates war as well as peace; whose government must go 
forward upon the assumption, and safely can proceed upon no other, that 
unqualified allegiance to (he Nation and submission and obedience lo the 
laws o f the land, as well those made for war as those made for peace, are 
not inconsistent with the w ill o f God.“ *

Ju s t ic e  S u t h e r la n d  a p p ea le d  to th e  C o u r t ’ s d en ia l  o f  c i t izen sh ip  in 
an  e a r l i e r  case , United States v. Schwimmer,'*1 as a p receden t  f o r  
the m a jo r i t y ’s d en ia l  o f  the  sam e  to M a c in t o s h . 1,1 Bu t he a p p a r e n t ly  
f o rg o t  the  d issent o f  Ju st ices H o lm e s  and  B rande is  w he re  H o lm es ,  
speak ing  f o r  the  m in o r i t y ,  cast the case as m o re  a " f r e e d o m  o f  
t h o u g h t "  case th an  a  re l ig iou s  l ib e r t y  c a s e .1”

C h i e f  Ju s t ic e  C h a r l e s  E van s  H u gh e s ,  w h o  w ro te  f o r  th e  m in o r i ty ,  
r ig h t ly  d ism issed  Schwimmer as not be ing  v e ry  p e r t in en t  to Macin­
tosh because  it “ s tands upon  the spec ia l fac ts  o f  tha t c a s e . " 1®* But 
he a rg ued  th a t  on e  o f  the fam ou s  M o rm o n  p o ly g am y  cases o f  the 
n ine teen th  c e n t u r y 1'® was a  m o re  p e r t in en t  p re ceden t because  the

158. Macintoih v. United Stalet, 42 F.2d 845 (2d Cir. 1930).
159. United S ta tu  v. Macintoih, 283 U.S. 605 (1931).
160. Id. at 625 (citation omitted).
161. 279 U.S. 644 (1928).
162. Macintosh, 283 U S. at 620-21.
163. Schwimmer, 279 U.S. at 654-55 (Holmes, C.J., dissenting). Holmes stated:

Some of her answers might excite popular prejudice, but if there is any principle of 
the Constitution that more imperatively calls for attachment than any other it is Ihe 
principle of free thought — not free thought for those who agree with us but freedom 
for the thought that we hate. I think that we should adhere lo that principle with 
regard to admission into, as well as to life within this country.

164. Macintosh. 283 U S. at 63S (Hughes, C J., dissenting).
165. Set Davis v. Beason, 133 U.S. 333 (1890).
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m a jo r i t y ’ s op in ion  o f f e r e d  a  d e f in i t io n  o f  r e l i g i o n 1”  th a t  he be l ieved 
was ap p l i c a b le  in the Macintosh case . H u g h e s  a rg u ed  tha t th is d e f i ­
n it ion  o f  re l ig ion  is s im i l a r  to  M a c in to s h ’s de f in i t ion  because  both  
de f in i t ions  em b ra c e  the no t ion  o f  " t h e  w i l l  o f  G o d "  as be ing cen t ra l  
to  m os t  unde rs tand ing s  o f  r e l ig io n .1' 7 A c c o rd in g  l o  Hughe s ,  " O n e  
c ann o t  speak  o f  re l ig iou s  l ib e r t y ,  w ith  p ro p e r  app re c ia t ion  o f  its es­
sen t ia l  and  h is to r ic  s ign i f ic ance , w i th ou t  a s sum ing  the ex is tence o f  a 
b e l ie f  in  su p rem e  a l l e g ia n c e  to th e  w i l l  o f  G o d . ’ ’ 1”  Indeed , Hughe s  
a rg u ed  tha t  P ro fe s s o r  M a c in to s h ,  “ when  p re ssed , ”  be lieved tha t  the 
re l ig ion is t  has a p a r a m o u n t  d u t y  to  o b e y  the  w i l l  o f  G o d .  F o r  M a c ­
intosh , this is " w h a t  is a x iom a t ic  in re l ig iou s  d o c t r in e . ” 1”  C h i e f  J u s ­
t ice H ughe s  be l ieved  tha t  the m a jo r i t y ’s  op in ion  in the Macintosh 
case posed a th re a t  to  th e  in s t i tu t ion  o f  conscience . H e  d ec la red ,  
" A n d ,  pu t t ing  as ide d o gm a s  w ith  J h e i r  p a r t i c u la r  concep t ions o f  d e ­
i ty , 'T r e eH onn jn fon sc Ien c rT T seT f im ^ I ic  conv ic-
tion of paramount d u t v / • " ,

H ughe s  be l ieved tha t  the m a jo r i t y ’ s em phas is  011 d u ty  to c o un t ry
p laced c o u n t r y  ab ov e  d u ty  to  G o d .  A l t h o u g h  H ugh e s  d id  not s a y  
this d i r e c t ly ,  he im p l ie d  tha t th e re  was a  d a n g e r  h e re  o f  m a k i ng the 
s tate i t s e l f  a r e l ig ion . I n  (‘a c t ,  he in t rod u ced  his focu s  on  the  d oc t r in e  
o f  the w il l  o f  G o d  w ith  the a ss e r t io n  th a t  the  decis ion to  p la ce  l o y ­
a l t y  to G od  above  l o y a l t y  l o  th e  s ta te  d id  no t  nece ssa r i ly  m ean  that 
con f l ic t  between the  two  w ou ld  ensue. B u t  h e  rem inded  the  m a jo r i t y  
tha t  le g a l  respect f o r  the s a n c t i t y  o f  consc ience had been a nob le  
and  lo ng s tand ing  t ra d i t io n  in A m e r ic a n  ju r i s p ru d en c e .  H i s  en t i re  
s ta tem en t  needs l o  be rep ea ted  f o r  the  s a k e  o f  emphas is :

I  Much has been said (in Justice Sutherland's opinion) or the paramount duty 1  
to the Stale, a duty to be recognized, i t  is urged, even though it  conflicts '

1 with convictions o f duty to Cod. Undoubtedly that duty to the State exists 
within the domain o f power, for government may enforce obedience to laws 
regardless o f scruples. When one's belief collides with the power o f the 
State, the latter is supreme within its sphere and submission or punishment 

• follows. But. in the forum o f conscience, duty to a moral power higher than 
^ the State has always been maintained. The reservation o f that supreme obli-

166. M acin to ih , 283 U.S. at 634 (Hughes. C.J., dissenting). Chief Justice Hughes quoted the 
following definition of religion given by Justice Stephen J. Field, who wrote for the majority in 
Davis v. Brason: “  ‘The term "religion" has reference to one's views of his relations to his Creator, 
and to the obligations they impose of reverence for his being and character, and of obedience to 
his w ill."' h !  (quoting Oavis. 133 U.S. at 342).

167. Id
168. Id.
169 Id
110. Id.
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ionably be made by many o f ̂gation, as a matter o f principle, would unquestionably 
^ o u r  conscientious and law-abiding c itizen^ ’ 1

Justice Sutherland, however, had already accused Professor Mac­
intosh of n o t  being “attached to the principles of the Constitu­
tion. " m  In a direct repudiation of Macintosh’s “carefully prepared" 
brief, Sutherland argued that Macintosh asserts the existence of a 
c o n s t i t u t i o n a l  right that is nonexistent.175 With obvious irritation, 
Sutherland blasted Macintosh's reasoning with these words:

This, i f  it means what it seems to say, is an astonishing statement. O f 
course, there is no such principle o f the Constitution, fixed or otherwise. The 
conscientious objector is relieved from the obligation to bear arms in obedi­
ence to no constitutional provision, expressed or implied: but because, anJ 
only because, it has accorded with the policy o f Congress thus to relieve 
him.1,1

The really surprising aspect of this skillful argument is its display of 
“social amnesia"178 and legal indifference to the sanctity of con- 
science._Justice Sutherland either did not know, or had forgotten, 
thatfthe constitutional debates were very much concerned with the 
problem of insuring legal- respect for tTie sanctity of conscience.178 
Chief Justice Hughes concluded his objection with a pointed re­
minder to the majority that Macintosh’s assertion of the constitu­
tionality of his right to have religious scruples was "not in opposi­
tion to, but in accord with, the theory and practice of our 
Government in relation to freedom of conscience.’’177( C o ,

171. Id.
172. Id. al 616.
173. Id. al 623. Sutherland quotes the following remark from Macintosh's brief:

"To demand from an alien who desires to be naturalized an unqualified promise to 
bear arms in every war that may be declared, despite the fact that he may have 
conscientious religious scruples against doing so in snmc hypothetical future war, 
would mean that such an alien would come into our citizenry on an unequal footing 
with the native born, and that he would be forced, as the price of citizenship, to 
forego a privilege enjoyed by others. That is the manifest result of the fixed principle 
of our Constitution, zealously guarded by our laws, that a citizen cannot be forced 
and need not bear arms in a war if has conscientious religious scruples against doing 
so."

Id.
174. Id.
175. "Social amnesia is society's repression of remembrance — society, own past. It is a 

psychic commodity of the commodity society." Russell J acoby. Social Ame esia A C ritique 
of Conformist Psychology from Aoler to Laing 5 (1975).

176. For a general survey of the impact of the struggle for religious freedom during the 1780s
and 1790s, see I S tokes, supra note 75. al 366-646, and Smith, supra note 75. at 2-90

177 Macintosh. 283 U S. al 635 (Hughes, C.J., dissenting)
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I n  i 9 3 1 ,  th e  S u p r e m e  C o u r t ,  a n d  indeed  the en t i r e  n a t io n ,  was 
und e rg o ing  p ro fo u n d  ch ang e s . ” * N e w  a l l i a n c e s  w e re  f o rm in g  across 
t ra d i t i o n a l  b ou nd a r ie s  in o r d e r  t o  ad d re s s  p ress ing  conce rns . T h is  
was p a r t i c u la r l y  t ru e  in the  in te l l e c tu a l  a r e n a .  S h i f t s  in the foci o f  
b o th  th e o lo g y  and  ju r i s p ru d e n c e  w e re  f a r  m o r e  ev iden t in the Mac­
intosh case than m os t  o f  i ts  ob se rv e rs  h ave  n o ted . ” * E lw yn  A . 
S m i t h ,  a qu i te  a s tu te  s tuden t o f  the  c a r e e r  o f  the  r e la t io n  between 
re l ig ion  and  consc ience , c o r r e c t ly  ob se rv ed  th a t  th e  Macintosh m a ­
j o r i t y  “ iden t i f ie d "  M a c in t o s h ’s “ consc ience  as s e c u la r . " ' * 0 Bu t  in a t ­
ten t ion  l o  changes in bo th  ju r i s p ru d e n c e  a n d  th e o log y  led  h im  to 
c h a ra c t e r i z e  the c r is is  i n c o r r e c t ly  a s  a c r is is  in th e  privacy o f  con­
science r a t h e r  than  as a  c r is is  in th e  s o c ia l ,  p o l i t ic a l ,  e th ic a l ,  and  
r e l ig iou s  m ean ing s  o f  consc ience . F o r  m ost  o f  its pub l ic  c a re e r ,  the 
ins t i tu t ion  o f  consc ience had  a n  h o n o r a b le  r o l e  in sh ap ing  an  A m e r i ­
can  pub l ic  eth ics . B u t  by th e  1 9 2 0 s  a n d  1 9 30 s ,  consc ience was so 
c on fu sed  w ith  its cous in  concep ts ,  consciousness and conscientious­
ness. th a t  seve ra l  s tuden ts  o f  c a su is t r y  s o u g h t  to add re ss  the cris is i :
its m e an in g .1*'O n e  n o tab le  n in e te en th -c en tu ry  A m e r i c a n  theo log ian  had de ­
c la re d  in the  1 8 7 0 s  th a t  “ m an 's  consc ience  and  its educa t ion  
th ro u g h  cen tu r ie s  o f  h is t o ry  a r c  th e  w o r k  o f  G o d ,  o r  no th ing  i s . " ' , ,  
T h e  p re va len t  b e l i e f  tha t  consc ience  w as  a  b yp ro du c t  o f  a p rog re s ­
sive re v e la t io n  tha t  is re v e a le d  in h is t o ry  cou ld  not w iths tand  the 
g row ing  in f lu ence  o f  c r i t ic a l  h is to r ic a l  consc iousness . N o t  even the 
le a rn ed  p h i lo s o ph e r  Jo s ia h  R o y c c ,  w i th  h is  t ire less com m itm en t  to 
id e a l i sm ,  c o u ld  w i th s tand  th is  d e v e lo pm en t .  H e  re f lec ted  the f r u s t r a ­
t ion  o f  m a n y  in a se r ies o f  ques t ions  th a t  a ls o  h aun ted  m any .  A c ­
c o rd in g  to  R oy cc :

O ur differences regarding o u r conscience begin when questions arise o f Ihe 
following sort: Is ou r conscience inborn? Is il acquired by training? A re its 
d ic ta tes the same in all m en? Is it C od-given? Is it infallible? Is it a sepa-

178. See H orw itz , supra  note 107, at 169-212, for a discussion of changes in jurisprudence. 
For astute discussions of major theological transitions during this period, see Ihe following: W il­
liam Dean. American R eligious Empiricism (1986); H utchison, supra note 1)7, at 288-310; 
R andolph  Crump M ille r . The A m erican S p ir it  in T heology  (1974).

179. See P au l G Kauper, R elig ion  and  th e  C o n s titu tio n  27-28 (1964); M ilto n  R Kon- 
v itz . Religious L iberty  ano  Conscience A C o n s titu tio n a l Inquiry  35-37, 88-89 (1968); 
Smith, supra note 75, at 250-52; Smith, supra  note 75. at 269-74.

180. See Smith, supra note 75, al 251.
181. See K irk, supra note 42; T V  Smith. Beyond Conscience (1934).
182. N ewman Smith. Old Faitiis in N ew Light 69 (New York, Charles Scribner's Sons,

1879). See Roberts, supra noie 145, al 174-208,
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ra te  power of Ihe mind? O r is it simply a nam e for a collection o f habits of 
moral judgm ent which we have acquired through social training, through 
reasoning, and through personal experience o r the consequences of 
conduct?1"

John Dewey led the pragmatists in saying "yes" to Royce's last 
question. In a classic manifesto on the nature of moral knowledge, 
Dewey advanced the position that conscience is a byproduct of so­
cialization, not, as some contended, "an original faculty of illumina­
tion."'*' In Dewey's words:

In language and im agination we rehearse the responses of others ju s t as we 
dram atically  enact o ther consequences. We foreknow how others will act. 
and the foreknowledge is the beginning of judgem ent passed on action. We 
know w ith  them ; there is conscience. An assem bly is formed within our 
breast which discusses and appraises proposed and perform ed a c ts . '"

Dewey argued that conscience is a form of moral and social knowl­
edge acquired through education and experience. It is not a subsidi­
ary of either moral intuitionism or consciousness. Dewey was the 
enemy of any equivocal cpistemology that preached the erroneous 
belief that knowledge is discontinuous with "the workings of natural 
impulses in connection with environment."'*8 However, Dewey had 
two major opponents1*7 who stated their case in the 1930s against 
his effort to socialize conscience.

In order to appreciate the critiques levelled by Rcinhold Niebuhr 
and T.V, Smith, the public status of conscience in the 1920s needs 
to be mentioned. Dewey’s strategic redefinition of the social founda­
tions of conscience was a crucial buoy in the midst of a tidal wave of 
secular psychologizing, if not attempted dissipation, of conscience. 
The effort to overthrow Victorian fidelity to the questionable thera­
peutic value of “guilt," among devotees of popular Freudianism, led 
many to associate conscience with having the chief agency for fo-

183. Josiah Royce, T he Philosophy of Loyalty 166 (1908).
184. J ohn Dewey, Human Nature and Conduct An Introduction to Social Psychol­

ogy 187 (Henry Holl *  Co. 1957) (1922).
185. Id. al 315.
186. Id. al 187. The resurgence of this self-conscious Arisiolelian view of Ihe relation between 

personality ant) nature was quite widespread among the intelligentsia in both Europe and the 
United States. See II S tu a r t  Hughes. Consciousness and :ociety  The R eo rien ta tio n  oe 
European S o c ia l T hough t. 1890-1930 (1958); James T KLoppENaERG. U ncerta in  V ictory 
S oc ia l Democracy and  Progressivism in European and  American T hough t. 1870-1920
(1986); Henry F May. The End of American Innocence A S tudy of the First Years of 
Our Own Time. I9I2-I9I7 (1959).

187. There wete of course many others. But the critiques of Green and Niebuhr are more 
pertinent lo my poinl.
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meri t ing  g u i l t  w ith in  the h um an  p syche . O n e  w e l l - k n ow n  re l ig iou s  
p sycho log is t  c om p la in e d  b i t t e r ly  a b ou t  th is  s t a te  o f  a f f a i r s .  H e  said , 
" T h e  a v e rag e  p s y cho lo g y  pays l i t t le ,  i f  a n y ,  a t t en t io n  to  conscience . 
A n  e x am in a t io n  o f  2 0  s e c u la r  p sycho log ie s ,  se le c ted  f r o m  a  s h e l f  
a lm o s t  a t  r a n d om ,  re v ea led  the fa c t  th a t  o u t  o f  1 0 , 0 7 0  pages no t one  
p age  was d evo ted  to c o n s c ie n c e . " '** V e rg i l iu s  P e rm ,  a  no ted  L u ­
the ran  p h i lo s o ph e r  o f  r e l ig ion ,  j o i n e d  in this c o m p la in t ,  and  added ,  
“ T h e r e  have been abuses  o f  the  a p p ea ls  l o  consc ience in the past, 
j u s t  as the re  a re  abuses o f  a l l  o f  G o d ' s  cho icest g ifts . B u t  when even 
the  chu rch  begins to s y s tem a t i c a l l y  ig n o re  consc ience , consc ience is 
a fo rce  o f  su ff ic ien t a c t iv i ty  an d  v i t a l i t y  to b re a k  the  o ld  w ine ­
s k i n s . " 18* M a n y  fe l t  tha t  the j a d e d  house  o f  consc ience —  som e  fe lt  
h op e le ss ly  in bondage  to  the p ro b lem s  o f  the ism  —  had  c ra shed  on
the p re ca r iou s  sho res  o f  m o d e rn i t y . 1*0 

R e in h o ld  N i e b u h r ’s M ora l Man and Im m ora l Society1,1 cou ld  
no t have been pub l ish ed  a t  a m o re  p ro p i t io u s  t im e . I t  was a cr isp  
a n d  p rophe t ic ,  but nuanced ,  d e fen se  o f  the p oss ib i l i ty  o f  ind iv idua l 
m o ra l  in teg r i ty  in the m id s t  o f  in c a lc u la b le  pub l ic  cyn ic ism  and  de­
fe a t i sm .  In  fa c t ,  R a lp h  H e n r y  G a b r i e l  de f in ed  this e ra  as “ ind iv idu ­
a l i sm  a t  B a y . " 1*’  In  the  m id s t  o f  o n e  o f  the deepes t ec on om ic  de­
p ress ions in A m e r ic a n  h is to ry ,  the  h e ro i sm  o f  the m o ra l  ind iv idua l 
was u n d e r  seige. R e s e n tm en t  t ow a rd  the  w e a l t h y  w ho  f la un ted  the ir  
s ta tu s  d u r in g  the 1 9 2 0 s  g rew  in p ro p o r t i o n  to  the d ep th  o f  the  m is­
e r y .  B u t  m a n y  o f  the ch u rc h e s  w h o  be longed  to  the F e d e r a l  C oun c i l  
o f  C h u rc h e s  h ad  bene f it ted  f r o m ,  an d  a l ig n ed  them se lves  w ith , 
w e a l t h , 1*3 and  based th is  b e h a v io r  on  a  l ib e r a l  d o c t r in e  o f  h um an

188. OM  Norlie. An Elementary C hristian Psychology 143 (1924) This is also quoted 
in Vergilius Perm What is Lutheranism? A S ymfosium in Interpretation 263 (1930).

189. Ferm. supra nule 188. a l 264.
190. S et W a lte r M a rsh a ll  H o rto n . Theism and  th e  M odern  Mood (l°30)
191. Reiniiold N iebuhr. Moral Man ano Immoral Society A S tudy in Ethics and

Politics (Charles Scribner's Sons I960) (1932).
192. Ralph Henry Gabriel *  Robert H Walker, The Course of American Demo­

cratic Thought 443-67 (3d ed 1986).
193. For a very accessible recent introduction lo Ibis chummy cllios lhal nurtured and sus- 

lained most of Ihe Proleslant denominations who belonged lo the Federal Council o f Churches 
since il was founded in 1908, see 2 M a rtin  E M arty . M odern  American R elig ion  The
Noise o f  C o n flic t. 19 19-1941. at 33-5S (1991). Most o f  the major African-American denomi­
nations belonged lo the Federal Council of Churches. While a few of their larger urban ministers 
and congregations benelitled from ihe largess o f the wealthy, usually racialist, i f  not racist, pa-
Ironiring accompanied such relationships. The patronage that John Wanamaker of Philadelphia 
extended lo Ihe Reverend Charles Albert Ti rid Icy. Ihe famous gospel music patriarch and pastor 
of ihe Easl Calvary Methodist Episcopal Church, would be an example of this peculiar gratuity.
Although the nature and depth of Ihe "friendship" between Tindley and Wanamaker is not fully
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na tu re  and  an  eb u l l i e n t  b e l i e f  in p ro g re s s .1*4 S o m e  re l ig ious leaders  
l ike R e in h o ld  N i e b u h r 1*5 g rew  in c re as ing ly  em ba r ra s s ed  a b ou t  the 
too o f t en  u nc r i t ic a l  a c c e p ta n c e  o f  the  a l l ia n c e  between re l ig ion  and 
und isc ip l ined  c a p i t a l i sm .

N ieb u h r ' s  M ora l Man and Immoral Society is not o f ten  read  as a 
defense o f  conscience. Bu t it was. N i e b u h r  a n d  his coho r ts  believed 
that it was a b s o lu t e ly  n ecessa ry  to d is tance themse lves f r o m  the 
seem ing ly  g l ib  o p t im ism  tha t l ib e ra l  c u l tu re  Lad  tow a rd  h um an  na­
ture , p rog ress ,  a n d  s e c u la r  c u l tu re .  I f  a p rophe t ic  c r i t ique  o f  status 
quo  was to h ave a v iab le  in t e l le c tu a l  fo u nd a t ion ,  it wou ld  be o f  c ru ­
cia l im p o r t a n c e  to  r e b u i ld  its f ou nd a t ion s  wh ich  rested .p a r t ly  upon 
the ancien regime o f  consc ience . A f t e r  asse r t ing  c o r re c t ly  th a t  n a tu ­
ra l  soc io log is ts ,  such  as H e r b e r t  S p e n c e r  and  E dw a rd  W e s t c rm a rc k ,  
had reduced  consc ience  to “ f e a r  o f  the  g r o u p , "  N i e b u h r  f i red  this 
sah'o a t  the fo rc e s  o f  n ih i l i sm  and  cyn ic ism  b y  d ism iss ing  the not ion 
that consc ience is a soc ia l  p henom enon .  “ O b v i o u s ly , "  N i e b u h r  re a ­
soned, " d e f i a n c e "  o f  o n e ’ s c om m u n i t y  “ po in ts to a  fo rce  c f  c on ­
science, m o re  in d iv idu a l  than  s o c ia l . "  In fac t ,  f o r  N ie b u h r :

The individual character o f conscience docs not preclude Ihe determination 
of most moral judgments by (he opinions o f Ihe group. Most individuals lack 

• ihe intellectual penetration to form independent judgments and therefore ac­
cept the moral opinions o f their society. Even when they do form Iheir own 
judgments there is no certainty that Iheir sense of obligation toward moral 
values, defined by Iheir own mind, w ill be powerful enough to overcome (he 
fear o f social disapproval. The social character of most moral judgments 3nd 
Ihe pressure o f society upon an individual are both facts lo be reckoned 
with; but neither explains the peculiar phenomenon o f the moral life, usually 
called conscience.

N ie b u h r  be l ieved  th a t  th e  d e on to lo g i s t ’s u rg e  to  “ c u l t i v a t e "  a sense 
o f  d u ty  wou ld  a l s o  be a n  insu f f ic ien t ex p lan a t io n  o f  the we l lsp r ings

evident in his very helpful, but uncritical, biography, see Ralph II Jones. Charles Albert 
Tindley Prince of Preachers 82 (1982). The cultural alienation between blacks and whites is 
revealed most notably in their music. For an excellent recent study of the African-American gos­
pel music tradition, see Michael W Harris. The Rise of Gospel Blues The M usic or 
Tiiumas Andrew Dorsey in the Urban C hurch (1992).

194. The classic study of this phenomenon was published in 1929 by Reinhold Niebuhr's 
brother, a professor of theological ethics at Yale Divinity School. See N iebuhr The S ocial 
SouRCfs o r Denominationalism, supra note 139

195. For a fine biography of Niebuhr, sec Richard Wigiitman Fox. Reiniiold N iebuhr A 
Biography (1985). The social and political activities of Protestant religious leaders are examined 
in two excellent and enduring studies: Donalo B Meyer. The Protestant S earch for Politi­
cal Realism 1919-19-41 (2d ed. 1988); Robert Moats Miller American Protesiantism and 
Social Issues. 1919-1939 (1958).

196. N iebuhr, supra note 191. at 36-37.
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o f  consc ience , n o r  d o  the o th e r  r a t ion a l  sou rce s  o f  consc ience , such 
as the m an y  f o rm s  o f  h um an  v i r tue . N i e b u h r  then b r i l l i a n t l y  d e ­
sc r ibes  how  cap t ive  they a r e  to the in f in i te  reg ress ions o f  ind iv idu a l 
a n d  co l lec t ive  eg o ism .1*7

M a n y ,  inc lud ing  N ie b u h r ,  began  to f e a r 1*' the em e rg ence  o f  a 
h enothe is t ic  s ta te  tha t identi f ied the w i l l  o f  the g ove rnm en t  w ith  the 
w i l l  o f  G o d .  S u c h  th eo log ica l ideo log ies  w e re  ev ident in J a p a n ,  G e r ­
m a n y ,  and  I t a l y  where  fasc ism  began to  ra ise  its i n fam ou s  head . 
T .V .  S m i t h ’s cri de coeur f o r  consc ience , pub l ished  the y e a r  a f t e r  
H i t l e r ’ s N a z i s  cu n n in g ly  ab so rbed  the W e im a r  R e p u b l i c  a f t e r  b u rn ­
ing  the R e ic h s ta g , ,M c e r ta in ly  was a l s o  deep ly  t ro u b led  b y  wha t 
som e  e r r o n e o u s ly  v iewed as q u o t id ia n  assau lts  on d em o c ra c y  a l  
h om e  and  a b ro a d .  A c co rd ing  to S m i th ,  " N a t i o n a l i s m  is a -b rcw in g  
its h eady  wine o f  s ecu la r  sac redness w ith  so en la rged  a ve rs ion  o f  
consc ience tha t they  in fe r  the p resence o r  absence o f  c i t i z e n ly  in ten ­
t ion by the inne r  c o n fo rm i t y  to this o u t e r  o r d e r . " ’ 00 T h ro u g h  seve ra l  
s t ing ing  d isc losu res  and  c r i t iques o f  the H obb e s ian  im pu lse  in the 
m a jo r i t a r i a n  id e o log y  o f  R ou s se au ,  S m i t h  cites United States v. 
Macintosh ’ ° ‘ as a  c ru c ia l  e x am p le  o f  the c reep ing  t r a n s fo rm a t i o n  o f  
A m e r ic a n  J e f fe r s on ian  d em oc ra c y  in to  a new L ev ia th an .

U n l i k e  R ou sse au ,  the S u p rem e  C o u r t  in Macintosh ident i f ied  the 
w i l l  o f  the s ta te  w ith  G o d ’s w i l l .  A c c o rd in g  to S m i th ,  " T h e  S u p rem e  
C o u r t  ju d g e s  to be o f  s u p rem e  im p o r ta n c e  in c ru c ia l  cases the p r i o r ­
i ty  o f  pub l ic  to p r iv a te  consc ience . ” ’ 0’  S m i th  was a p p a l le d  and  s tar-

197 . Il is strange that Niebuhr does nol discuss the obvious impact of Ft jdianism on his 
thought. In fact, he seems to be more interested in tracing the Christian roots in Auguslinian 
thought of what are obvious Freudian perspectives. Niebuhr did, however, later distance himself 
from Freud in his Gifford Lectures where he argued that “ Freudianism pretends to explain all the 
complexities of man's spirit in biological terms but fails lo explain how biological impulses should 
have become transmuted into such highly complex spiritual phenomena." R ein iio ld  N iesuhr. 
The N a tu re  and Destiny o f Man. A C hristian  In te r f r a tio n  Human N atuhe (V ol I) 41 
(Charles Scribner's Sons 1964) (1941).

198. S te  P au l H utchinson. Tiie O rd ea l o f W estern  R eligion 115-16 (1911): H Rich- 
a*d Nie«um». R ad ica l Monotheism and  W estehn C u ltu re  (1941); N ieruhr, i upra  note 
191, at 187-88.

199. The Nazis burned the Reichstag on February 27. By June 29, 1933, Minister Bernhard 
Rust declared at a mass meeting of German Christians: "If anyone can lay claim to God's help, 
then it is Hitler, for without God's benevolent fatherly hand, without his blessing, the nation 
would not be where il stands today. It is an unbelievable miracle that God has bestowed upon our 
people." Ernst Christian Helmreicii. The G erman Churches under Hitler Background. 
S truggle, and Epilogue 138 (1979).

200. Smith, lup ra  note 181, al 144-145.
201. 283 U.S. 605 (1931).
202. Smith, lu p rn  nole 181, al 166.
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tied a t  the  S u p r e m e  C o u r t ' s  a s s um p t ion  th a t  the rea l i ty ,  not s an c ­
tity , o f  the  “ i n n e r  v o ic e "  c o u ld  be subs t i tu ted  f o r  the conven ience o f  
" e x t e rn a l  o r d e r . ’ ” 0* H e  a g re e d  w ith  C h i e f  Ju s t ic e  C h a r le s  H u g h e s ’s 
c la im  tha t  " t h e  s u p r e m a c y  o f  consc ience  w ith in  its p ro p e r  f i e ld "  is a 
ca rd in a l  p r in c ip le  o f  c o n s t i tu t io n a l i sm  d a t in g  b ack  to bo th  John  
Locke  and  T h o m a s  J e f f e r s o n .  S m i t h  h ad  been  a rg u in g  v ig o rou s ly  
th ro ughou t  th is  tex t  th a t  consc ience ’s n a tu re ,  con t ra  D ew ey  and 
others , is i n h e re n t ly  p r iv a te .  A l  this po in t ,  howeve r ,  he sh if ts  gears  
w ithout s t r ip p in g  h is  lo g ic  o f  i ts a c um en . H e  sa id ,  “ In  its p ro p e r  
p r ivacy  it [con sc ience ] is su p rem e ,  n o r  does i t  lose its n a tu re  when  it 
becomes p u b l ic . ' ” 04 E ven  w hen  consc ience ag ree s  w ith  pub l ic  sen t i ­
ment , it docs n o t  lo se  i ts  p r iv a te  n a tu re .  B u t  i f  conscience goes 
against “ p ub l ic  d e c l a r a t i o n s , "  it m a k e s  l i t t le  sense to in v a l id a te  it 
because its n a tu r e  is p r iv a te .  S m i th  ins isted th a t  the  w ay  to  o v e r ­
come this e f f o r t  to in v a l id a te  consc ience  because, o f  its " n a t u r e "  is to 
redesc r ibe its n a tu r e ,  no t  red e f ine  it.

F o r  h im , the  d i f f ic u l t y  c o n f r o n t in g  consc ience in the  new L e v ia ­
than was m o re  a  p ro b lem  o f  aes the t ics  th an  ethics. Bu t  we must  
keep in m in d  th a t  S m i t h  u nd e rs to o d  bo th  to be aspects o f  a x io lo g y .  
Sm i th  be l ieved  th a t  v a lu e  t h e o r y  i t s e l f  is subse rv ien t to conscious­
ness. T h u s ,  it is b e t te r ,  a n d  m o r e  ac cu ra te ,  to  see consc ience as a 
d imension  o f  consciousness. H e  a rg u e d  th a t  “ a t  leas t inside c o n ­
sciousness, it is b e t t e r  t o  a t t e n d  to  the  vo ice o f  conscience , rega rd le ss  
o f  what its vo ice p resc r ibes ,  s ince  it is the c a t a ly z e r  o f  the s e l f . ’ ’ ’ 00 
He u nde rs tood  h is d i l e m m a ,  howeve r ,  on ce  conscience is severed 
f rom  ethics. H e  a sk ed ,  “ B u t  w ith  consc ience thus d issevered f r om  
conduct and  h o sp i t a b ly  h ou sed  in the  i v o ry  tow e r  o f  the u t t e r ly  s u b ­
jec t ive , w ha t  a r e  wc to d o  w i th  the not in f req uen t  c la im  o f  c o n ­
science to  be th e  basis o f  s oc ia l  o r d e r ? ” ’ 03 B y  using an  in te l le c tu a l  
st ra tegy , r em in iscen t  o f  R e in h o ld  N ie b u h r ,  w h o  he desc r ibes  as a 
"C h r i s t i a n - c om m u n is t i c ”  s e rv an t  o f  “ h a l f - h e a r t e d  d ep re ca t ion s  o f  
‘ im m o r a l ’ e lem en ts  in d e m o c r a t i c  soc ie t ie s ,"  S m i t h  advised his r e a d ­
ers to  spu rn  d e fe a t i sm  an d  accep t  “ the ae s the t ic  a t t i tude  wh ich  I 
have re c om m ended ,  a n d  a  s t r a teg ic  techn ique  the re to ,  p s y c h o an a ly ­
sis, the b ra in  c h i ld  o f  a n  e s s en t ia l ly  O r i e n t a l  m in d . ' ” 07 Bu t  ne i th e r

203. Id  at 250.
204. Id . at 251.
205. td.
206 Id.
207 Id. at J57.
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S m i t h ’s l ib e r t a r i a n  adv ice  no r  N i e b u h r ’ s A u gu s t in ia n  r e a l i sm  cou ld  
s tem  the d e sa c ra l i z in g  tide o f  m od e rn i t y  aga in s t  the in s t i tu t io n  o f  
consc ience .

In the h is to r ic a l  con te x t  ju s t  d esc r ibed , sm a l l  w ond e r  th a t  m any ,  
d e sp ite  the  exce l len t  respec t ive ly  re l ig iou s  and  s e cu la r  a p o lo g e t ic s  o f  
N i e b u h r  a . id  S m i t h ,  c a m e  to be l ieve th a t  consc ience is a  gen tee l 
l u x u r y  tha t  a  s o c i a l l y  consc ious soc ie ty  c ou ld  i l l  a f f o r d .  N i e b u h r  
h im s e l f  was pess im is t ic  ab ou t  the poss ib i l i ty  o f  m a te r ia l i s t s  e i th e r  
see ing  o r  res is t ing  the t ra g ed y  o f  the d em ise  o f  the  s a n c t i t y  o f  c on ­
sc ience . H e  lam en ted :

We live in an age in which personal moral idealism is easily accused o f 
hypocrisy and frequently deserves it. I l is an age in which honesty is possible 
only when it skirts the edges o f cynicism. A ll this is rather tragic. For what 
Ihe individual conscience feels when it lifts itself above the world o f nature 
and the system o f collective relationships in which Ihe human spirit remains 
under the power o f nature, is not a luxury but a necessity o f the soul. Yet 
there is a beauty in our tragedy. We arc. at least, rid o f some o f our illu ­
sions. We can no longer buy the highest satisfactions o f  the individual life at 
Ihe expense o r social injustice.’ 0*

N ie b u h r  fe r v e n t ly  be l ieved  tha t  the w o rk  o f  ju s t i c e  is p owe red  by 
d is ru p t io n s  o f  “ the i l lu s io n s ”  o f  a p e r fe c t  soc ie ty . T h e se  i l lu s ions  
c e r t a in ly  e n d a n g e r  soc ie ta l  t r a n qu i l i t y .  Bu t  such  “ m adn es s  o f  the 
s o u l , "  tem pe red  by rea son ,  is necessary .  “ O n e  can  o n l y  hope , ”  
N i e b u h r  c onc lu d ed ,  “ th a t  rea son  w i l l  no t d e s t r o y  it b e f o r e  its w o rk  
is d o n e . " 10’

T h e  n in e te en th -c en tu ry  g lo r i f ic a t io n  o f  in d iv id u a l i sm 110 n ow  had 
lo  b r o k e r  i t s e l f  b e fo re  the a l t a r  o f  s oc iety . Ju s t ices  and  in te l le c tu a ls  
l ik e  b o th  H o lm e s  and  Hughe s  we re  o f ten  seen as the in te l le c tu a l ,  
and  s om e t im es  genetic , legatees o f  B os ton  B r a h m in s 111 who , in tu rn ,  
w e re  seen as the enem ies  o f  m ode rn  A m e r ic a n ism .  T h u rm a n  A rn o ld  
s p o k e  f o r  m a n y  when  he re jec ted  the im pac t  o f  i n te l le c tu a l  ind iv idu -

208. N iebuhr, supra note 191, at 276-77.
209. td  at 277. For a brilliant and, as usual, engaging analysis o r  what he calls "prophetic 

pragmatism," see C o rn e l West. The American Evasion o f Philosophy A G enealogy of 
Pragmatism (1989).

210 See Yeiiosiiua A rie li. Individualism and  N ationalism  in A m erican Ideology 
(1964).

211. In fact, according to Schneider, Holmes "(p|ersonally , . continued to cultivate the gen­
teel life of a gentleman and fell a disdain for the hard labors to which his own theories were 
condemning future judges." Herbert W Schneider A History or American Philosophy 563 
n II (1946) For a fine analysis of the extensive influence of this genteel tradition, see Peter 
Durkin H m i T iie O rganization of American C ulture, 1700 1900 Private Institutions 
I m o  ami the Origins iji Amlrilan Nationality (1984)
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a l ism  on  A m e r ic a n  ju r i s p ru d e n c e :  “ I d e a ls  o f  law  a r ise  f r o m  the 
hearts o f  p eop le ,  not f r o m  re f in em en ts  o f  i n te l l e c tu a ls . ’ ’ 111 D e sp i te  
the ir  r a t io n a l is t  su sp ic ions  a b ou t  the G o d  o f  the Pu r i tan s ,  the o ld - 
line l ib e ra ls ,  such  as H o lm e s  and  H ugh e s ,  w e re  ne rvous  a b ou t  f o r ­
sak ing  the s p i r i tu a l  d i r e c t io n s  o f  those o ld  w ea the rvan es  a to p  the 
New  E n g la n d  m ee t inghou ses .  Bu t  G e o rg e  S a n ta y a n a ,  s u re ly  not a 
f r iend o f  the N e w  E n g la n d  consc ience , exp ressed  the new - l in e  l i b ­
e ra l consensus in this rede f in i t io n  o f  consc ience :

Conscience is an index to integrity o f character, and under varying circum­
stances may retain an iron rigidity, like the staff and arrow o f a weather- 
vane; but if directed by sentiment only, and not by a solid science o f human 
nature, conscience will al -ays be pointing in a different direction.1” ’

In  Girouard v. United States , 1M Ju s t ic e  W i l l i a m  O . D oug la s ,  
w r i t ing  fo r  the m a jo r i t y  o f  th e  S u p r e m e  C o u r t ,  repud ia ted  the  Mac­
intosh decis ion w i th ou t  see ing  th a t  the idea o f  the sac redness  o f  c o n ­
science had been sub s t i tu ted  f o r  a  v iew  o f  consc ience as an  h o n o ra ­
ble s an c tu a ry .  F re e d om  o f  th ough t  had becom e  the p ro tec to r  o f  the 
now subo rd in a te ,  but s t i l l  g ra n d ,  o ld  ins t i tu t ion  o f  consc ience .110 
G iven  the h is to ry  o f  the in s t i tu t ion  o f  consc ience , the d i f fe ren ce  is 
subt le , but p ro fo u n d .

C o n c l u s io n

T h e  ac cep tance  o f  the le g a l  d e m o r a l i z a t io n  o f  consc ience is ev i­
dent in the am b ig u o u s  p ro fe s s io n a l  d e f in i t io n s  o f  b o th  conscience 
and  jv.nXprudence th a t  a r e  ensconced  in the  cen tenn ia l  ed i t ion  o f

212. Thurman W Arnold. T he S ymbols o r  Government 225 (1935). For a recent analysis 
of ihe i;iumph and inherited difficulties of modern liberal culture, see Alan Dawley. S truggles 
roM Juyuce Social Responsibility and the Liberal S tate (1991).

21). G eorge S an tayan a , The Genteel T rad ition at Day. in  The G en tee l T rad itio n  Nine 
F«ays by 6 'eurge S an tay an a  153, 193 (Douglas L. Wilson ed.. 1967).

214. )!*  U S. 61 (1946).
215. Douglas said:

The struggle for religious liberty has through the centuries been an effort to accom­
modate ihe demands of the State to the conscience of the individual. The victory for 
freedom of thought recorded m the Bill of Rights recognizes lhal in Ihe domain of 
conscience Ihere is a moral power higher lhan ihe Stale. Throughout Ihe ages men 
have sulTcrcd death rather than subordinate Iheir allegiance lo God to the authority 
of Ihe Stale. Freedom of religion guaranteed by the First Amendment is Ihe product 
of lhal struggle.

Id at 68. Some commentators on this opinion misunderstood its view of conscience. For example, 
Sidney F. Wheeler slates that in Girouard. "Conscience and God were treated as synonyms." 
Sidney F. Wheeler. C onstitu tional L a v  — Black Mustim tsm  Is a Religion W ithin the Meaning 
nI  the F irst Amendment. 24 Ga BJ 519, 520 (1962) (cilalion omitl:d).
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Black's Law Dictionary."* T h e  a u th o r s  o f  the la te s t  ed i t io n  de f ine  
consc ience  as ‘ ‘ th e  m o ra l  s en se "  w h e reb y  w e  j u d g e  “ the m o r a l  q u a l i ­
t ies o f  ac t ions , o r  o f  d is c r im in a t in g  be tween  r ig h t  and  w ro n g . ” 217 
T h e y  a l s o  de f in e  consc ience  as “ the  m o ra l  r u le  wh ich  req u i re s  p r o ­
b i ty ,  ju s t i c e ,  a n d  honest  d e a l in g  between m an  an d  m an  . . . . " m  
H o w  can  consc ience  be bo th  s im u l t a n e o u s ly  an  inna te ,  individual 
m o r a l  sense , a s  th is  de f in i t ion  im p lie s ,  a n d  a  commonly recogn ized  
" m o r a l  r u l e ? "  G r a n t e d ,  c e r t a in ly  m o ra l  g ove rn anc e  o f  the  s e l f  and  
so c ie ty  a r e  d eep ly  y o ke d .  T h e  s t reng th  and  e f fec t iveness o f  the  bond 
b e tween  th em , how eve r ,  d epends o n  the n a tu re ,  k in d ,  an d  d eg re e  o f
c o m m u n a l  n o rm s .

I n  law ,  on e  w ou ld  l o g ic a l l y  expec t  ju r i s p ru d e n c e  to  be conce rned  
w i th  the  ep is tcm o lo g ic a l  a n d  a x io lo g ic a l  p re suppos i t io ns  tha t  m a k e  
the  b ond  between in d iv idu a l  a nd  soc ia l  p ro b i t y  j u s t .  B u t ,  a c co rd ing  
to  Black's Law Dictionary, this is not the  p r im a r y  fu n c t ion  o f  j u r i s ­
p rudence .  I t  d e f ines  j u r i s p ru d e n c e  as “ th e  p h i lo s o ph y  o f  law ,  o r  the 
sc ience  wh ich  t r e a t s  o f  the  p r in c ip le s  o f  pos it ive  law  and  lega l r e l a ­
t io n s . ” 11* I n  fa c t ,  the a u th o r s  d ism iss  the  idea tha t  ju r i s p ru d e n c e  
s h ou ld  be c on c e rn ed  w ith  e i th e r  m o ra l  sense o r  m o ra l  d u ty :  “ I t  has 
n o  d i r e c t  c o nc e rn  w ith  ques t ions  o f  m o ra l  o r  p o l i t ic a l  p o l ic y ,  f o r  they  
f a l l  u n d e r  the p ro v in ce  o f  e th ics and  le g i s la t i o n . " ” 0 T h is  a l leg ian ce  
to  in te l l e c tu a l  b i fu rc a t i o n  is f ru s t r a t in g  f o r  bo th  its p roponen ts  and 
opp on en ts .  M a r t h a  M in ow  c o r re c t ly  p inpo in ts  the d i f f ic u l t y  that 
such  "d e sc r ip t io n s  o f  le g a l  r e a son in g "  e n coun te r  when  they

treat the categories of law as given receptacles, ready to contain whatever 
new problem may arise. Missing from these descriptions is the possibility 
that our very process o f sorting may stretch some categories, contract 
others, or even require us lo invent a new box for what we cannot yet 

classify.1’ 1

P ro fe s s o r  M in ow  c a l l s  these phenom ena  " d i l e m m a s  o f  
d i f f e r e n c e . ” 1”

V a r i o u s  te rm s  l ik e  “ d i f f e r e n c e "  and  " o t h e rn e s s "  a r e  used to  d e ­
s c r ib e  a n d  de f in e  the  c om p le x  set o f  p h enom ena  an d  issues that

216. Black's Law Dictionaky (6th cd. 1990).
217. IJ. at JO).
218. Id .
219. td . at 854.
220. Id. at 855.
221. Maxima Minow. Making All the Difeekence Inclusion Exclusion, ano Ameri­

can Law 8 (1990).
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sym pa th ize rs  o f  “ c r i t ic a l  le g a l  s tu d ie s , "  l i k e  P ro fe s s o r  M in ow ,  seek 
to exp lo re .  T h e  e xpans ion  o f  th e  vo ca t io n  and  consciousness o f  j u r i s ­
p rudence to inc lu 'e eth ics ( a n d  o th e r  d isc ip l ine s )  is an  a t t em p t  to 
respond to the rea l i t ie s  o f  c u l t u r a l ,  r a c ia l ,  and  sexua l d ive rs i ty .

I d o  not see m y s e l f  as a d e t r a c t o r  o f  re l ig iou s  l ib e r ty .  B u t  I do 
believe tha t  its f o u nd a t io n s  in ju r i s p ru d e n c e ,  cti i ics , and  theo logy  
must add re ss  the  p o s tm o d e rn  aw a reness  o f  the ep is tcm o log ic a l  p ro b ­
lem o f  rep re sen ta t ion ,  and  the  c u l t u r a l ,  as we l l  as m o ra l ,  c r is is e n ­
gendered by c u l t u r a l  d iv e rs i ty ,  and  by c u l tu r a l  p e rve rs i ty  in the 
fo rm  o f  r am p a n t  n ih i l i sm  and  und isc ip l in ed  cyn ic ism .

O f ten  w ithou t p inp o in t ing  the  locus o f  th is l a t t e r  d i f f icu lty ,  A m e r ­
ican re l ig ion is ts  h ave  c h a r a c t e r i z e d  th is s i tu a t io n  as the p ro b lem  o f  
the invasion o f  the  s e c u la r  in to  th e  p rese rves  o f  re l ig ion .  S ta t in g  the 
p rob lem  in this fa sh ion  en cou ra g e s  lam e n ta t io n  r a th e r  than ana lys is .  
W e  need to go beyond  the po in t o f  s e rv ing  not ice tha t  lega l respect 
fo r  the sac red  has dec l ined .  W e  need to id en t i f y  when and  where the 
law m ake s  l i t t le  o r  no p ro v is ion  f o r  th e  sac red .  I a m  a ls o  suggest ing 
that we need to reassess w hy  and  w he th e r  consc ience o f fe r s  a  su f f i ­
cient m o ra l  basis f o r  the B i l l  o f  R igh t s ,  and  espec ia l ly  fo r  re l ig ious 
l iberty .

T h e re  have been m an y  a re a s  o f  con f l ic t  between chu rch  and  state 
ove r the issue o f  w h a t  is s a c r r l  und  w ha t  is not. T h e y  inc lude issues 
re la ted to  the sac redness  o f  b o th  the consc ience and  the body . T h e  
state has m anaged  r a t h e r  su cc e s s fu l ly  to avo id  in te r fe ren ce  in m a t ­
ters o f  d oc t r ine  and  p o l i t y  excep t in s i tu a t ion s  and  d isputes tha t in ­
volve re l ig iou s  concep t ions  and  p rac t ices  ab ou t  the h um an  body, 
space (e sp ec ia l ly  p r o p e r t y ) ,  m an a g em en t  o f  re l ig iou s  business a f ­
fairs, and  m a t te rs  co nc e rn in g  m o r a l  a n d  re l ig iou s  p r inc ip les .

O f ten  the issues re la ted  to  the  a ss e r t io n  o f  the p re roga t iv es  o f  r e l i ­
gious and  m o ra l  p r in c ip le s  a r c  p la ced  und e r  the ru b r ic  o f  “ c o n ­
science." M u ch  o f  the d iscuss ion  re la ted  to re l ig iou s  l ib e r ty  has 
sought to define issues as they  r e la te  to the p re sum p t ion  o f  the p re ­
rogatives o f  consc ience r a t h e r  than  to  the  need to de f ine w ha t  is 
meant by conscience. E ac h  o f  these in som e  way imp inges upon  the 
s la te ’s rese rved  r igh t  and  ob l ig a t io n ,  l o  use the words o f  the P r e a m ­
ble o f  the U n ited  S ta te s  C o n s t i tu t io n ,  to “ es tab l ish  Just ice , insu re 
domestic T r a n q u i l i t y ,  p ro v id e  l o r  the c om m on  de fence , p rom o te  the 
genera l W e l f a r e ,  and  secu re  the  B le ss ing  o f  L ib e r t y  to ou rse lve s  and
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o u r  P o s t e r i t y  . . . T h i s  sounds  l ik e  a p e r fe c t ly  r e a son ab le  f o r ­
m u la t i o n .  B u t  it is r e a l l y  a se l f - a u th en t ic a t in g  asse r t ion  o f  the s o v e r ­
e ig n t y  o f  the s ta te  in the n am e  o f  ad vanc ing  the s ov e re ign ty  o f  the 
peop le .  O n c e  ag a in  a g o v e rnm en t  ap p ea le d  to the m y th  o f  a soc ia l 
c o m p a c t  in o r d e r  l o  ad vanc e  its own in te re s ts . ” * W e  a re  le f t  w ith  a 
que s t ion  tha t h aun ts  the twen t ie th  cen tu ry :  W h o  con s tra in s  n a t io n ­
s ta tes  th a t  tu rn  n a t io n a l  in te re s ts  in to  a fe t ish  even to the  p o in t  o f  
d e s t r o y in g  h um an  l i f e  and  c u l t u r a l  d iv e rs i ty ?

A l t h o u g h  I  h ave  con s t ru c t iv is t  conce rn s  wh ich  I f a i le d  to resist 
th e  t em p ta t io n  to  ra is e  t h r o u g h ou t  this E ssa y ,  I h ave  s ou g h t  to 
p r o b le m a t i z e  the  r o l e  o f  consc ience in A m e r ic a n  ju r i s p ru d e n c e .  T h e  
d is c lo s u re  o f  su rd s  and  d iscon t inu it ies  in an  in ad equ a te  p ro f i l e  o f  
c on s c ien ce ’ s c a r e e r  in m od e rn ,  and  e sp ec ia l ly  A m e r ic a n ,  j u r i s p r u ­
dence  has been m y  p r im a r y  ob je c t iv e  in this exploratory  Essay . 
C o n s c ie n c e  is as sub jec t  to  the  c a ld ro n s  and  anx ie t ies  o f  con t in gency  
as o t h e r  m od e rn  c la im an ts  f o r  c e r ta in ty .

223 U S Const pmbl.
224. See J W G uucii. The S oc ia l C o n tra c t  A C ri t ic a l  S tudy  o r Its  Development (2d 

ed Io<7>: Shei don S W olin. P o litic s  ano  Vision C on tinu ity  and  Inn ov atio n  in W estern  
P o li t ic a l  T h o u g h t 3)8 (i960)

REPENTANCE, CONSTITUTIONALISM, AND SACRALITY

Douglas Sturm*

Let me begin by exp re ss ing  deep  thanks  to Jam es  W ash in g ton  fo r  
his p rovoca t ive  essay . '  H e  has ad op ted  an o r ig in a l  tack  on the topic 
o f  this pane l ,  n am e ly ,  “ A n  H is t o r ic a l  Perspec t ive  o f  R e l ig io n ’s 
V iews o f  the L a w  o f  C h u r c h  an d  S t a t e . ’ ’ H is  focus on the mean ing 
o f  consc ience and  the  m a n n e r  in wh ich  f re e d om  o f  conscience con ­
stitu tes a cen t ra l  p o l i t ic a l  and  re l ig iou s  ques t ion  in the p iode rn  age 
is re f re sh ing , A s in tended , his r em a r k s  a r e  suggest ive and brist le 
with m u l t ip le  possib i l i t ies and  p ro b lem s .  I am  p a r t ic u la r ly  d raw n  to 
his cons truc t ive  sugges t ion  th a t  w ith in  o u r  c o n tem p o ra ry  cu l tu ra l  
m i l ieu , consc ience be re in te rp re ted  f o r  cons t i tu t ion a l  purposes as 
“ adhe ren ce  to  the san c t i ty  o f  the b o d y . " 2 H e  fu r t h e r  suggests that 
as a consequence o f  tha t  rc in te rp re ta t io n ,  the F irs t  A m endm en t  be 
cons trued  as p rov id ing  p ro tec t ion  o f  the b od i ly  in teg r i ty  o f  a l l  c i t i ­
zens, indeed a l l  pe rsons , i f  not a l l  k inds and cond it ions  o f  l i fe , as a 
" p r im a l  n a tu ra l  r ig h t . ” 5 A s  he is s u re ly  aw a re ,  tha t  consequence 
m ay  be cons trued , as a K a r l  L lew e l ly n  w ou ld  rem ind  us, e i the r  n a r ­
row ly  o r  b ro ad ly .*  G iv e n  W a sh in g to n 's  r e fe ren ce  to the N a t iv e  
A m e r ic an  b e l ie f  in the sac redness  o f  the land  a n d 'h ow  tha t be l ie f  
bears on  the p rac t ice  and  th e o r y  o f  owne rsh ip ,*  I suspect he would 
want th a t  r e in te rp re ta t io n  c on s t ru ed  most b ro ad ly .

I have o rg an ized  m y  r e m a r k s  on  the  top ic  o f  “ A n  H is to r ic a l  P e r ­
spective o f  R e l ig ion 's  V iew s o f  L a w  o f  C h u rc h  and  S ta t e ”  a round  
th ree themes: repen tance , c on s t i tu t io n a l i sm ,  and sac ra l i ty .  W h i le  
these r em a rk s  a re  not in d i rec t  and  exp l ic i t  response to W a sh in g ­
ton ’s s ta tem en t ,  they  d o  b ea r  on his concerns . In substance , the

• Professor of Religion and Political Science, Bucknell University. This Essay is a revised ver­
sion of commemr presented on December 6 and 7, 1991, at the Conference on the Bicentennial of 
the Bill of Rights sponsored by (he Center for Church/State Studies, DePaul University College 
of Law.

1. James M. Washington. The C r it i t  in  ihe Sanctity o f  Conscience in American Jurisprudence, 
42 D ePaul I. Rev II (1992).

2. Id . at 24.
3. Id.

4 See K a rl L lew ellyn . Ju risp rudence (1962): K arl L lew ellyn . Bramble Bush (I960)
5. Washington, supra note I. al 24 n.53.
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Present day death proponents o f  the "right-to-die" movement disavow any analogy between what they are selling 
and what happened in Nazi G erm any in the 1930’s. And, if one does not exam ine the facts too closely, there 
appears to be none. A fter all, H itler was bent on exterminating the Jew s, even though he destroyed a few thousand 
others before he found his focus. His was a  dictatorship, not a  dem ocratic nation. His agenda was political, not 
moral. He fed on hate, not compassion. And one could add to the list.

However, if we look back to German society o f the twenties and thirties, w e find a  civilized culture not so unlike 
our own. As a  nation, G erm any took pride in its art, its culture, and its science. People engaged in business, vent 
shopping, enjoyed their fam ilies, followed the news. Genocide did not seem  a  likely developm ent But the seeds 
had already sprouted, though few foresaw into what kind o f twisting vines they would soon grow.

In 1920 was published a  book titled The Permission to Destroy Life Unworthy o f Life, by Alfred Hoche, M .D., a 
professor o f psychiatry at the U niversity o f  Freiburg, and Karl Binding, a  professor o f law from the University of 
Leipzig. They argued in their book that patients who ask for "death assistance" should, under very carefully 
controlled conditions, be able to obtain it from a  physician. The conditions were spelled out, and included the 
submission o f  the request to a panel o f three experts, the right o f  tiie patient to withdraw his request at any time, 
and the legal protection o f the physicians who would help him term inate his life. Binding and Hoche explained how 
death assistance was congruent with the highest medical ethics and was essentially a  compassionate solution to a 
painful problem.

Death assistance, according to the authors, was not to be limited to those who were able or even willing to ask for 
it. They would have such m ercy extended as well to "empty shells o f  hum an beings" such as those with brain 
damage, some psychiatric conditions, and mental retardation, if  by scientific criteria the "impossibility of 
improvement o f  a  m entally dead person" could be proven. The benefits to society would be great, they said, as 
money previously devoted to the care o f "meaningless life" would be channeled to those who most needed it, the 
socially and physically f i t  Germans needed only to leam  to evaluate the relative value o f life in different 
individuals.

An opinion poll conducted in 1920 revealed that 73%  of the parents and guardians o f severely disabled children 
surveyed would approve o f  allowing physicians to end the lives o f disabled children such as their own.
Newspapers, journal articles, and movies joined in shaping the opinion o f the German public. The Ministry o f 
Justice described the proposal as one that would make it "possible for physicians to end the tortures o f incurable 
patients, upon request, in tne interests o f  true humanity" (reported in the N.Y. Times, 10/8/33, p. 1, col. 2). And 
the savings would redound to  the Germ an people if  money was no longer thrown away on the disabled, the 
incurable, and "those on the threshold -fold  age."

A 1936 novel w ritten by H elm ut Unger, M.D., further assisted the G erm an people in accepting the unthinkable.
Dr. Unger told the story o f a  physician whose wife was disabled by m ultiple sclerosis. She asks him to help her
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die, and he complies. A t his trial he pleads with the jurors to understand his honorable motive: "Would you, if you 
were a cripple, want to vegetate forever?" The ju ry  acquit him in the novel. The book was subsequently made into a 

• movie which, according to research by the SS Security Service, was "favorably received and discussed," even 
though som e Germans were concerned about possible abuses.

With the public now assenting, the question turned from "whether" to "by whom" and "under what 
circumstances."

The first known case o f the application of this now-acceptable proposal concerned "Baby Knauer." The child's 
father requested o f  Adolph Hitler himself that his son be allowed depth because he was blind, retarded, and missing 
an arm and a  leg. Surely, in his condition, he would be better o ff dead. Hitler turned the case over to his personal 
physician, Karl Brandt, and in 1938 the request was granted.

Over the next few months, a committee set out to establish practical means by which such "mercy deaths" could be 
granted to other children who had no prospect for meaningful life. The hospital at Eglfing-Haar, under the direction 
of Hermann Pfannm uller, M.D., slowly starved many o f  the disabled children in its care until they died o f "natural 
causes." Other institutions followed suit, some depriving its small patients o f  heat rather than food. Medical 
personnel who were uncomfortable with what they were asked to do were told this was not killing: they were 
simply withholding treatment and "letting nature take its course."

Over time Pfannmuller set up Hungerhauser (starvation houses) for the elderly. By the end of 1941, euthanasia 
was simply "normal hospital routine."

In the meantime, no law had been passed permitting euthanasi.;. Rather, at the end o f 1939, Hitler signed this letter:

"Reichleader Bouhler and Dr. Med. Brandt are responsibly commissioned to extend the authority 
of physicians to be designated by name so that a  mercy death may be granted to patients who, 
according to human judgm ent, are incurably ill according to the most critical evaluation of the state 
of their disease."

Interestingly, physicians were not ordered to participate, but merely permitted to if they so wished. It was to be a 
private matter between the doctor and his patient (or the family if the patient was unable to speak for himself).

Brandt, testifying at his trial in Nuremburg after the war, insisted:

"The underlying motive was the desire to help individuals ./ho could not help themselves and 
were thus prolonging their lives in to rm en t.... To quote Hippocrates today is to proclaim that 
invalids and persons in great pain should never be given poison. But any m odem  doctor who 
makes so rhetorical a  declaration without qualification is either r liar or a  hypocrite .... 1 never 
intended anything more than or believed I was doing anything but abbreviating the tortured 
existence o f such unhappy creatures."

Brandt's only regret was that the dead patients' relatives may have been caused pain. Yet he justified even that: "I 
am convinced that today they have overcome their distress and personally believe that the dead members of their 
families were given a happy release from their sufferings." (A. Milcherlich & F. Mielke, The Death Doctors, pp. 
264-265.)

Decide for yourselves whether parallels can be drawn between Germany in the thirties and forties and the world 
scene in the nineties.

Copyright 1996 by P J King. Used'with permission.
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Life Devoid of Value 
By Joseph CoUison 
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Wednesday, March 25, 1998 Joseph CoUison on Euthanasia

In 1985 when Dr. Joscp Mcngclc, ihe monster of Auehs\v:.tz, was thought lo be still alive and hiding in South 
Am erica, a hearing was held in Jerusalem to obtain evidence against him. The Boston Sunday Globe described the 
dramatic testimony: for three days, twins and dwarfs told a hushed audience how Mcngclc injected them with 
medicine, mutilated them, and in one piece o f testimony brought the audience to tears, tried to starve a newborn 
baby to death to see how long babies could survive without food. The child's m other testified that she killed her 
own child after six days to spare the baby any more agony.

Our minds recoil from knowledge of such horror, but we must never ignore it. Above all we must never forget Dr. 
Mengele.

Hislorv books tell us that the Holocaust began in 1939, but lhal was onlv its official beginning. It dates from 1920 
with the publication o f a small book, TH E RELEASE OF D1STRUCTION OF LIFE DEVOID OF VALUE, w ritten 
by a physician and a lawyer, Drs. Binding and Hoche. When the Nazis cam e to power in 1933, they discovered 
lhal Binding and Hochc’s "Culture of Death" was already in operation. Their book had been the rational for a 
program of forced sterilization, forced abortion, and the killing of the mentally and physically handicapped, the 
elderly and social misfits.

Those who did the killing were riot soldiers or politicians. They were doctors, psychiatrists, lawyers and judges 
who searched and found thousand of lives "devoid o f value." They were willingly "creating a race of 
thoroughbreds" and made no effort to keep it a secret.

Eventually, over three hundred thousand lives were "terminated" in hospitals and orphanages. Half were children. 
Later, the Nazis used these methods to "terminate" others whose lives were "devoid o f value" - Jews, Poles, 
Gypsies. By 1945, seven million human lives were sacrificed.

In 1985, Dr. M cngclc was indeed alive, still practicing his "profession" as an abortionist in Argentina. By then he 
may have known how long a baby can survive, because two years before the Jerusalem hearing, a court in 
Bloomington, Indiana, had ordered the local hospital not to perform a simple operation to allow a Downs 
Syndrome baby to eat. It took Baby Boy Doe ten days to die the dreadful death o f  dehydration and starvation.

In 1973, the same year our Supreme Court told the w orld that they didn't know' whether or not an unborn w h y  is a 
person with "meaningful life," the NEW ENGLAND JOURNAL O F M EDICINE revealed that fourteen per cent of 
infant deaths at Yale-New Haven Medical Center were related to the withholding of treatment (treatment often being 
food and water).

This fact was later confirmed when Senator Regina Smith. Chairman of the Connecticut Senate Health Committee, 
held hearings on proposals to conform Slate law to the Federal Child Abuse Treatment Act. During the hearings 
Doctors from Yale-New Haven testified to the widespread practice o f allowing handicapped infants to die. They 
estimated that 45 babies had been killed "in the recent past".

Three years after Senator Smith's hearings, the CBS program 60 M INUTES, in a segment on spina bifida babies at 
Oklahoma Children's Hospital, reported that handicapped babies were allowed to live or condemned to die 
according to a "scientific formula" used in American hospitals nationwide.

The "scientific formula", published in 1983 in the journal PEDIATRICS is QL=NE,\(H+S). "The quality of life 
equals the child's natural endowm ents pins the status of his home (read money) and society (read social position)." 
Ait! The wonders o f science!

Pag*
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An ACLU spokesman explained that doctors decided "..to let the children die because of their subjective belief that 
the child .. m ay be better o ff dead than physically or m entally handicapped." (Nat'l RTL News 5/16/95)

In the past decade a number o f proposals have been m ade to declare infants "legally non-persons" up to a specified 
period of time - six days, two weeks, six weeks, even a year. W hile such laws will probably have to wait their tum 
on the slippery slope until the elderly can be euthanized, we will continue to hear calls for laws to allow parents and 
doctors time to spot "defects" and legally destroy "defective" children.

In 1989, a group o f 167 American pro-abortion scientists and doctors uttered the following absurdity to the U.S. 
Supreme Court in the W EBSTER case: "There is no scientific consensus that a human life begins at conception, at 
a given stage o f  fetal development, or at birth." Reread the last phrase.

We must never forget Dr. Mengelc. In a recent survey, three out o f four doctors, said they would not keep a 
handicapped baby olive. Recently, the topic on an afternoon talk show was whether we have the right to allow  a 
handicapped child to live!

Handicapped persons offer us the special gift o f their kind and gentle love. I know no family o f  a Downs 
Syndrome child who docs not cherish that love, as my family cherishes the love o f little Michael, our autistic 
grandson.

When I was chairm an of the Killingly Town Council, the vice-chairman was a very dear friend o f mine, Miss 
Gertrude Stone. She had been born with spina-bitida and needed crutches and braces to walk. She was a warm and 
generous person. Shortly before she died, she was honored as "Person Of The Year" by the Danielson Lions Club 
and received recognition from the Northeast Department of Health and the area Four H Clubs for her service to the 
people o f Northeast Connecticut. If she were bom today, she would probably be killed. Her parents were poor 
farmers.
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P h y s i c i a n - a s s i s t e d  s u i c i d e  d e a d l y  f o r  h e a l t h  c a r e
By LAURA REMSON MfTCHELL

I SOT 10 YEARS W/TH NO PAROLE FOR ATTEMPTED MURDER.
3k- I C O  CSADHOU'RE 
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If physician-assisted suicide ever is le­
g a liz e d , y o u r  a c c e s s  to  h ig h -q u a lity  
health care is Likely to be significantly re­
duced, even though taking your own life 
m ay be the furthest thing from you mind.

And i f  you happen to have a disability 
or serious chronic illness, you will be par­
ticularly at risk. That’s not just because 
o f abuses, although I believe there would 
be many.

I t ’s  n o t j u s t  b e c a u s e  o f  fea rs  and  
stereotypes about d isability that are so 
deep ly  rooted in  our society, a lthough  
such prejudice increases the danger.

T he basic problem  is that lega lized  
physician-assisted suidde would inevitably 
becom e th e  u lt im a te  financial escap e  
hatch in a health care system that increas­
ingly is dominated by cost considerations, 
even at the risk o f patient well-being.

C onsider this: In the last few years, 
federal authorities have approved three 
new  drugs that, for tiie fLst tim e in his­
tory, have, a n  im p a ct n ot ju s t  on the  
sym ptom s but on the actual disease pro­
cess in m ultiple sclerosis, a disease that 
has driven a significant number of peo­
ple into the arm s o f Jack Kevorkian. U n­
fortunately, th ese  drugs are expensive  
—  about $10,000 to $12,000 a year per 
patient.

Now think about the bean counters at 
B igB ucks HM O. U nder current law, if  
the HMO refuses to cover one o f  these  
drugs for an M S p atien t who needs it, 
and if  the disease gets worse, the plan is 
on the hook to provide care th a t m ay  
turn out to be even more expensive than 
the treatm ent th at w as rejected. I f the  
H M O refu ses  to provide care a t  th a t  
point and the patient’s  condition contin­
ues to decline, m em bers and friends are 
likely to start calling governm ent regula­
tors, elected officials and lawyers, Bad  
p ress about ca se s  lik e  th is  a lso  could  
m ean the loss o f multimillion-dollar em ­
ployer contracts for th e  HMO. So, all 
th ings considered, B igB ucks HMO has 
good reasons to think twice about deny­
ing coverage.

B ut in a world w here physician-assist­
ed suicide is legal, the HMO vvouid have 
other options. It could sim ply drop expen­
sive  trea tm en ts and services from the 
plan’s benefit package, provide minimal 
care ard, when the patient finds that life 
no longer is tolerable, offer “compassion­
ate" assistance in dying.

Fam ily and political outrage arc un­
likely to be much o f a problem once the

idea  o f  p h y sic ia n -a ss isted  su ic id e  be­
comes routine. Suidde would end the pa­
tient's “su fferin g” (and the stress  that 
suffering puts on the frmily) and the pa­
tient would be dead. Wouid anyone then  
even think to challenge the pattern o f de­
cisions th a t pushed the patien t to  the 
point of asking for help in dying?

Recent reports suggest that with m an­
aged care dom inating more and more o f 

■ the industry, health p'ans are less able to 
avoid high-risk patients than in the past. 
T h at’s  probably one reason w hy more 
plans are find ing their profit m argins 
sh r in k in g  or d isa p p ea rin g . I b e liev e  
m any also are now paying the price for 
failing to m eet the earlier needs o f  the 
high-risk patients they couldn’t avoid.

Y et the first response of the health  
care industry (and m any business pur­
chasers of health benefits) to reforms like 
those recom m ended by th e  P resident’s  
Advisory Commission of Consumer Pro­
tection and Q uality in the H ealth Care 
Industry and the C alifornia M anaged  
H ealth Care Im provem ent Task Force 
has been to reject such proposals as “too 
expensive.”

Legalizing physician-assisted suir. de 
would allow health plans, insurance cr m- 
panies and public programs like Med’rare 
and Medicaid to appear “compassic nate” 
while they cut back or eliminate coverage 
for the. health and support service , that 
can make for a  good quality of life e /en in 
the face o f significant disability a id ill­
ness. For that reason, legalization i: likely 
to reduce access to the very tilings that 
might give a seriously ill or disabled per­
son a desire to continue living.

But the ramifications of legalization go 
even further. I f health plans begin cutting 
back on coverage of expensive new treat­
m e n ts  for se r io u s  d is e a s e s  lik e  M S. 
Alzheim er’s and A IDS, it would signifi­
cantly weaken or even destroy the market 
for such treatments. And without a mar­
ket large,enough to at least recover their 
costs, the pharmaceutical companies and 
other investors who turn scientific  re­
search into usable health care products 
aren’t very likely to spend the money nec­
essary to develop those treatments.
• As a result, w e m ay never see cures 
for m any serious, currently  incurable  
conditions, or improvemenfs in the quali­
ty o f  life for people .with severe disabili­
ties and chronic health problems —  even  
though such developments m ay be well 
within our reach.

A s a p u b lic  p o licy  a n a ly s t ,  I ’ve  
watched HMO problems that I anticipat­
ed five or s ix  y ea rs  ago becom e p ro­
nounced enough to create a consum er  
backlash  and d em an d s for ch an ge —  
even though most people ignored w hat I 
was saying years ago or dism issed it as 
“catastrophizing.”

Unfortunately, the effects o f legalized 
physician-assisted suicide on the health  
care system would be subtle and insidious. 
By the time they are recognized (if ever), it 
m ay be too late to change course. That’s 
why we should avoid the mistake of mov­
ing down that road in the first place.

L au ra  Rom son M itchell is a  Los A ngeles-based 
public policy analy st, co n su ltan t an d  w rite r  special­
izing in economic, health  care  an d  d isab ility  issues. 
S h e  h a s j i v e d  w ith  m u ltip le  sc le ro s is  for m a n y  
years.
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You read that coirectly. Not only does Planned Parenthood claim that killing babies in the 
womb is a woman’s right, now it is trying to convince the world that there is some kind of 
religious reward for women who kill their babies!

The above quote was uttered by the Reverend Gene Mace, a minister with the United 
Methodist Church, who is chaplain at the Methodist Medical Center in Peoria, Illinois. Rev. Mace 
is also a member of the Clergy Advisory Board of Planned Parenthood Association of the Greater 
Peoria Area. His comments were reported in the January 17 edition of the Peoria Journal Star.
Rev. Mace further explained that abortion is “redemptive” because it gives women a chance to 
live a fuller life. “They don’t have to be branded,” he said.

This thrust to mrks abortion into some kind of religious ceremony was not limited to a 
lone minister in Peoria, Illinois. In fact, the Planned Parenthood Federation of America 
coordinated “A Week in Faith for Choice” in January. All across the United States, at PP 
sponsored events, clergy people stood up and proclaimed that God had no problem with women 
killing their children. Rev. Mace’s comments were made at a Planned Parenthood sponsored 
Interfaith Community Breakfast held in Peoria on Thursday, January 15.

This is not the first time Planned Parenthood has tried to use r eligion to justify its extreme 
positions on the wanton taking of human life. In fact, it was one of the chief strategies used by its 
founder, Margaret Sanger, in the 1920's and 1930's.

In her 1922 book, The Pivot of Civilization, Sanger specifically used a minister, Ralph 
Inge, to further her birth control and eugenics causes. In Chapter IX of that book, Sanger first 
identifies Inge as “The Very Reverend Dean of St. Paul’s Cathedral, London,” and then writes:

Dean Inge believes Birth Control is an essential part of Eugenics, and an 
essential part of Christian morality. On this point he asserts: “We do wish to 
remind our orthodox and conservative friends that ihe Sermon on the Mount 
contains some admirably clear and unmistakable eugenic precepts. ‘Do men gather 
grapes of thorns or figs of thistles? A corrupt tree cannot bring forth good fruit, 
neither can a good tree bring forth evil fruit. Every tree which bringeth not forth 
good fruit is hewn down, and cast into the fire.’ We wish to apply these words not 
only to the actions of individuals, which spring from their characters, but to the 
character of individuals, which spring from their inherited qualities. This extension 
of the scope of the maxim seems to me quite legitimate. Men do not gather grapes 
of thorns. As o u r  proverb says, you cannot make a silk purse out of a sow’s ear. If 
we believe this, and do not act upon if. by trying to move public opinion towards



giving social reform , education and religion a better material to  work upon, we are
sinning against the light, and not doing our best to  bring in the Kingdom o f  God
upon earth .”

Incredible! Planned Parenthood began by trying to  convince people o f  Sanger’s tim e that 
using birth control to w eed out the unfit and provide “a better material (meaning m ore intelligent 
and more fit people) to  w ork  upon,” was an im portant thing to  do for God. N ow , Planned 
Parenthood is using the sam e religious tactic to  convince people o f  the 90's that killing babies is “ a 
redem ptive thing to  do .”

W e m u st not stand by and le t P lan ned  P arenthood g et aw ay  w ith  this!

W ith your help, STO PP is launching an effort to  unm ask this outrageous position which 
would be considered a  heresy buy ju s t about every m ajor church denomination. A m other is not 
redeem ed by killing her child. STO PP is willing to  stand-up and say so!

W e are planning a campaign to  educate the public and clergy all over the country on this 
latest thrust by Planned Parenthood. W e will be issuing press releases and preparing a booklet 
which will be mailed to  pastors exposing this lie.

W e will begin by doing a thorough search o f  all statem ents m ade by Planned Parenthood 
people during its “ A W eek in Faith for Choice.”  Then w e will publicize those statem ents and 
show  how Planned Parenthood is trying to  set the stage for killing babies in even greater numbers 
in the future.

W e will also inform the public, and the pastors, o f  the religion that Planned Parenthood is 
actually pushing. The religion w ritten dow n in the Hum anist M anifestos o f  1933 and 1973. Those 
o f  you who have seen our nine-part video series on Planned Parenthood know  that the first ta lk  is 
devoted exclusively to  these docum ents and P P ’s connection to  it. W e are going to  launch a m ajor 
effort to  get that video aired on every cable-access channel and in every church across the nation.

As usual, to  do all this, we need vour help. W e believe that this outrageous effort by 
Planned Parenthood, to  convince m others that God w ants them to  kill their babies, needs to  be 
opposed. B ut, w e need your financial gifis to  help us launch our counter-offensive. The mailing 
costs alone will run into thousands o f  dollars. Please send w hatever you can so w e can effectively 
counter Planned Paren thood’s latest campaign.

And, please pray for the people at Planned Parenthood. Satan is ever present in the world 
and must be particularly active in PP. To so openly m ock God, they must be blind to  His 
goodness and His graces. Planned Parenthood people need your prayers —  right now!

Please also pray for us —  that w e will be guided by God to  the most effective ways to  
counter this PP thrust.

W ith Prayers for Life,

~ / ^ n ^ e d l a k ^ ~
President

P.S. Y our gift in the enclosed envelope will allow us to  expose P P ’s latest attack on God and 
His babies. Please be as generous as you can. Thank you for w hatever you can send.

Gifts to STOPP International arc not deductible for income tax purposes
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I am attaching, for the record, legal written exhibits from the Valley Hospital case wherein 
Valley Hospital personnel describe the feelings and morale of persons ‘indirectly’ taking 
part in practices that they consider deeply against their conscience.
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J im  W alsh , E x e c u t i v e  D i r e c t o r

P e g g y  R o b in s o n , R .N . , S u r g i c a l  S e r v i c e s  M anage

SUBJECT: e l e c t i v e  A b o r t i o n s

As y o u  know  we h a v e  n e t  i n  t h e  p a s t  t o  d i s c u s s  som e o f  t h e  p ro b le m s  
v e  h a v e  e x p e r i e n c e d  f o r  y e a r s  i n  t h e  s u r g e r y  d e p a r tm e n t  p e r f o r m in g  
e l e c t i v e  a b o r t i o n s .  P r i o r  t o  t h e  b o a r d  s t o p p i n g  e l e c t i v e  
a b o r t i o n s ,  e v e r y  n u r s e  i n  t h e  o p e r a t i n g  roo m  h a d  s i g n e d  a  s t a t e m e n t  
t h e y  w o u ld  n o t  p a r t i c i p a t e  i n  e l e c t i v e  a b o r t i o n s .  Some s p e c i f y  
t h e y  w o u ld  n o t  p r e p a r e  t h e  p a t i e n t  f o r  s u r g e r y  n o r  p a r t i c i p a t e  i n  
t h e  a c t u a l  p r o c e d u r e .  T h e r e  a r e  d i f f e r e n t  t h o u g h t s  c o n c e r n in g  
l e v e l s  o f  p a r t i c i p a t i o n .  P r e p a r i n g  t h e  p a t i e n t  f o r  t h e  p r o c e d u r e  
( p r e - o p  a s s e s s m e n t ,  I .V .  t h e r a p y  e t c . )  i s  in d e e d  v ie w e d  a s  
e s s e n t i a l  t o  p e r f o r m in g  t h e  a c t u a l  i n t r a o p e r a t i v e  p r o c e d u r e .  
C l e a n in g  t h e  o p e r a t i n g  room  a n d  i n s t r u m e n t a t i o n ,  d i s p o s i n g  o f  b lo o d  
p r o d u c t s . a n d  t r a n s p o r t i n g  t h e  f e t a l  p a r t s  t o  t h e  l a b  w e re  a l s o  s e e n  
a s  p a r t i c i p a t i o n .  T h e r e f o r e  l e v e l s  o f  p a r t i c i p a t i o n  r e m a in  a 
f r e e d o m  o f  c h o i c e  f o r  e a c h  s t a f f  p e r s o n .

S t a f f i n g  r e m a in e d  an  o n g o in g  c o n c e r n .  W i th o u t  a  t r a i n e d  o p e r a t i n g  
room  n u r s e  t o  a s s i s t  i n  t h e  p r o c e d u r e ,  a n  o b s t e t r i c  n u r s e  
v o l u n t e e r e d  a n d  w as s p e c i f i c a l l y  t r a i n e d  f o r  t h i s  o n e  p r o c e d u r e .  
When t h i s  o b s t e t r i c  n u r s e  w as i l l  o r  on  v a c a t i o n  t h i s  p r o c e d u r e  
c o u ld  n o t  b e  p e r f o r m e d .  Q u a l i f i c a t i o n  w as a l s o  a  c o n c e r n .  In  
o r d e r  t o  p e r f o r m  a n  e l e c t i v e  a b o r t i o n  I  h a d  t o  s t a f f  t h e  o b s t e t r i c  
n u r s e  a n d  h a v e  tw o  o p e r a t i n g  room  n u r s e s  s t a n d i n g  by  i n  c a s e  o f  a n  
e m e rg e n c y .  F o r  e x a m p le ,  i f  t h e  s u r g e o n  p e r f o r a t e d  t h e  u t e r u s  an d  
an  im m e d ia te  h y s t e r e c to m y  h a d  t o  b e  p e r f o r m e d  i n  o r d e r  t o  s a v e  t h e  
l i f e  o f  t h e  m o t h e r .  T h i s  i n c r e a s e d  s t a f f i n g  f o r  p o t e n t i a l  
e m e rg e n c y  c o v e r a g e  w as l e s s  t h a n  c o s t  e f f e c t i v e .

M o ra le  o f  t h e  s t a f f  c o n t in u e d  t o  b e  im p a c t e d .  P e o p le  r e f u s e d  t o  
h e l p  t h e  o b s t e t r i c  n u r s e  a s  s h e  s e t  u p  t h e  roo m , p e r f o rm e d  t h e  
p r o c e d u r e ,  a n d  c l e a n e d  up  a f t e r  t h e  c a s e .  I f  s e v e r a l  a b o r t i o n s  
w e re  s c h e d u l e d  i n  o n e  d a y , t h i s  n u r s e  h a d  t o  p e r f o r m  a l l  t h e  w ork  
w i t h o u t  a s s i s t a n c e .  T h i s  c a u s e d  c o n f l i c t i n g  f e e l i n g s  a s  t h e  
o p e r a t i n g  n u r s e s  w a n te d  t o  h e l p  t h e i r  c o - w o r k e r ,  h o w e v e r w a n te d  t o  
s t a n d  f i r m  i n  t h e i r  d e c i s i o n s  a n d  c o n v i c t i o n s  r e g a r d i n g  t h e i r  
p a r t i c i p a t i o n .  P e r s o n n e l  p ro b le m s  r e m a in e d ,  som e I  h a d  o b s e r v e d  
a n d  som e p r o b le m s  s t a f f  s h a r e d  w i th  m e. One o f  o u r  s t e r i l e
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p r o c e s s i n g  t e c h n i c i a n s  cam e t o  me d i s t r e s s e d  b e c a u s e  a f t e r  a b o r t i o n  
i n s t r u m e n t s  h a d  b e e n  c l e a n e d  i n  t h e  d e c o n t a m i n a t i o n  s i n k ,  a  f e t a l  
p a r t  ( f o o t )  h a d  b e e n  fo u n d  i n  th e  d r a i n .

O n g o in g  c o n s i d e r a t i o n s  t o  t h e  p ro b le m s  o f  s t a f f i n g ,  q u a l i f i c a t i o n s  
o f  n u r s e s  p e r f o r m in g  t h e  p r o c e d u r e ,  d i s r u p t i o n  i n  m o r a le  a n d  c o s t  
e f f e c t i v e n e s s  o f  p r o v i d i n g  t h e  s e r v i c e  s h o u ld  b e  e v a l u a t e d  b e f o r e  
a n y  a t t e m p t  i s  m ade t o  r e i n s t a t e  e l e c t i v e  a b o r t i o n s .

T h an k  y o u  f o r  y o u r  t im e  a n d  c o n s i d e r a t i o n .
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h o s p i t a l

O c t o b e r  2 4 ,  1 9 9 1

M r. J a a « s  W a ls h  
V a l l e y  H o s p i t a l  
P .O . Box 1687  
P a l = a r ,  AK 9 - 3 5 4 5

D e a r  M r. W a ls h :

OCT 2 - 199!

VaiijrMSflpfel

By n o w ,  y o u  a r e  a w a r e  t h a t  I  w i l l  b e  l e a v i n g  t h e  p r a c t i c e
a t  V a l l e y  H o s p i t a l  w i t h  D r s .  . I t  i s  w i t h  a
g r e a t  d e a l  o f  s a d n e s s  t h a t  l e a v i n g  h a s  b e c o m e  n e c e s s a r y .  I  w a n t e d  
t o  t a k e  t h i s  o p p o r t u n i t y  t o  e x p l a i n  t o  y o u  my s i t u a t i o n  a n d  t h e  
m a j o r  f a c t o r  i n  my d e c i s i o n  t o  l e a v e .

S h o r t l y  a f t e r  a r r i v i n g  h e r e  s i x  w e e k s  a g o ,  I  b e c a m e  a w a r e  t h a t  
s e c o n d  t r i m e s t e r  a b o r t i o n s  w e r e  b e i n g  d o n e  a t  . V a l l e y  H o s p i t a l .  
T h i s  s a d d e n e d  m e  g r e a t l y .  I  d e c i d e d  t h a t  I  w o u l d  n o t  b e  a b l e  t o  
r e m a i n  a  p a r t  o f  a  H o s p i t a l  s t a f f  w h e r e  n o r m a l  f e t u s e s  w e r e  b e i n g  
d e s t r o y e d  f o r  b i r t h  c o n t r o l .  T h e s e  a b o r t i o n s  a r e  i n  c o n f l i c t  w i t h  
my m o r a l  f e e l i n g s  a b o u t  l i f e  a n d  my u n d e r s t a n d i n g  o f  my 
r e s p o n s i b i l i t i e s  a s  a  p h y s i c i a n  t o  p r e s e r v e  l i f e .  T h i s ,  t h e r e f o r e ,  
c r e a t e s  i n s t a b i l i t y -  i n  my j o b  p o s i t i o n  a n d  p r e v e n t e d  m e  f r o m  d o i n g  
a n y t h i n g  p e r m a n e n t  a b o u t  s e t t l i n g  h e r e  i n  P a l m e r .  We c e r t a i n l y  
c a n n o t  b u y  a  h o m e  o r  r e n t  a  h o m e  a n d  g e t  s e t t l e d  i n  a n d  t h e n  t u r n  
a r o u n d  a n d  h a v e  t o  l e a v e  b e c a u s e  o f  t h e  c o n t i n u e o  a b o r t i o n  p o l i c y  
a t  t h e  H o s p i t a l .  We s u s p e n d e d  o u r  e f f o r t s  t o  b u y  o r  r e n t  a  h o u s e  
h e r e .  We a l s o  t o o k  o u r  h o u s e  o f f  t h e  m a r k e t ,  r c r  t h e
l a s t  s i x  w e e k s ,  w e  h a v e  l i v e d  i n  a  b a s e m e n t  a p a r t m e n t  w a i t i n g  a n d  
h o p i n g  t h e  a b o r t i o n  i s s u e  w o u l d  b e  r e s o l v e d  s o  w e  c a n  m o v e  f o r w a r d  
i n  g e t t i n g  s e t t l e d .  U n f o r t u n a t e l y ,  my w i f e  a n d  I ,  p a r t i c u l a r l y  

, r e a c h e d  a  p o i n t  w h e r e  w e  c o u l d  n o  l o n g e r  h a n d l e  t h i s  " l i m b o "
c o n d i t i o n .  W i t h  w i n t e r  a n d  t h e  h o l i d a y  s e a s o n  a p p r o a c h i n g ,  we n e e d
t o  b e  s e t t l e d ,  a n d  t h a t  i s  w h a t  w e  m u s t  d o .

B e i n g  n e w  o n  t h e  s t a f f ,  I  d i d  n o t  f e e l  i t  a p p r o p r i a t e  t o  m a k e  a l o t  
o f  n o i s e  o r  c a u s e  a  l o t  o f  t r o u b l e ,  b u t  r a t h e r  t o  q u i e t l y  r e s i g n  my 
p o s i t i o n  a t  t h e  H o s p i t a l .  T h i s  I  d i d  t w o  w e e k s  a g o ,  a n d  w i l l
f i n i s h  ray w o r k  h e r e  a t  t h e  e n d  o f  t h i s  w e e k .
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V A L L E Y M
H O S P I T A L

Janu ary  2 1 , 1 9 9 3

To Ja a e s  G. Walsh, Executive D irec to r

In  the p a s t , under che p rev ious ab o rt io n  p o lic y  at V a l le y  H o sp ita l, 1 
.had so m  s e n s i t iv e  s t a f f  in f  Is su e s  to  work out in  the T ran sc r ip tion  
Department, those issu es In vo lved  two c r a n s c r lp t lo n ls t s  who were ada­
mantly opposed to abortion to the e x te n t they cou ld  not tran scr ib e  che 
op e ra t iv e  rep o rts d ic ta ted  by p h y s ic ian s  who performed ab o rt io n s .

Gretchen Hau ART 
Manager, H ealtn  Records
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B o a r d  o f  D i r e c t o r s  
V a l l e y  H o s p i t a l  
P a l m e r ,  A l a s k a  9 9 6 4 5

O c t o b e r  6 ,  I

#
L a d i e s  a n d  G e n t l e m e n

I  w r o te  y o u  i n  A p r i l ,  1989 t o  s t r o n g l y  p r o t e s t  a l lo w in g  s e c o n d  
a n d  t h i r d  t r i m e s t e r  a b o r t i o n s  i n  o u r  h o s p i t a l  (c o p y  e n c l o s e d ) .  To 
my k n o w le d g e , n o  a b o r t i o b i  h a v e  b e e n  p e r f o rm e d  u n t i l  now . 
R e g r e t t a b l y  t h i s  p a s t  w eek  s e v e r a l  a b o r t i o n s  w e re  p e r m i t t e d  i n  
o u r  o p e r a t i n g  ro o m . ' l

P l e a s e  r e m e m b e r  t h a t  t h e s e  a b o r t i o n s  a r e  h i d e o u s ,  i n v o l v i n g  t h e  
d i s m e m b e r m e n t  o f  a  l i v i n g  h u m a n  b o d y  a n d  c r u s h i n g  o f  t h e  s k u l l I  
F o r  2 5 0 0  y e a r s  d o c t o r ?  s u c h  a s  m y s e l f  h a v e  t a k e n  t h e  H i p p o c r a t i c  
o a t h ,  f o r s w e a r i n g  a b o r t i o n .

I  h a v e  w o r k e d  h a r d ,  a l o n g  w i t h  m a n y  o t h e r s ,  t o  i m p r o v e  t h e  
q u a l i t y  a n d  r e p u t a t i o n  o f  o u r  h o s p i t a l .  w i l l
u n d o u b t e d l y  p l a y  a  m a j o r  r o l e  i n  f u t u r e  a d v a n c e s .  I  w o u l d  l i k e  
v e r y  m u c h  t o  p a t i c i p a t e  i n  o u r  g r o w t h  u s i n g  my k n o w l e d g e ,  s k i l l s ,  
a n d  e x p e r i e n c e .

H o w e v e r ,  i f  o u r  h o s p i t a l  c o n t i n u e s  t o  a l l o w  t h e s e  t e r r i b l e  
p r o c e d u r e s ,  I  f e e l  o u r  r e p u t a t i o n  w i l l  d e t e r i o r a t e  r a p i d l y .  M a n y  
o f  t h e  p a t i e n t s  w e  h a v e  w o r k e d  s o  h a r d  t o  a t t r a c t  w i l l  t r a v e l  t o  
A n c h o r a g e  a g a i n .  P e r s o n a l l y ,  I  w i l l  f e e l  c o m p e l l e d  t o  f i n d  a  
p r a c t i c e  s e t t i n g  w h i c h  i s  n o t  i n v o l v e d  w i t h  s u c h  a t r o c i t i e s .

P r o v i d e n c e  a n d  H u m a n a  c u r r e n t l y  d o  n o t  p e r m i t  a b o r t i o n s .  I t  i s  
p a s t  t i m e  f o r  V a l l e y  H o s p i t a l  t o  a d o p t  t h e  s a m e  p o l i c y .  S o  f a r  a s  
I ' m  c o n c e r n e d ,  n o  o t h e r  c o u r s e  i s  a c c e p t a b l e .  I  a w a i t  y o u r  
e a r l i e s t  d e c i s i o n .

S i n c e r e l y

1 4 7 9



MEMO
TO:
FRO M :

O A T E :

S U B J E C T :  P A T I E N T S  F O R  P R E G N A N C Y  T E R M I N A T I O N

I w o u l d  l i k e  t o  a s k  t h a t  when  'we a r e  c a r i n g  f o r  p a t i e n t s  who a r e  h a v i n g  a p r e g n a n c y  
t e r m i n a t i o n  t h a t  t h e y  n o t  be p l a c e d  i n  t h e  v . c i n i t y  o f  t h e  o b s t e t r i c  w i n g  a n d  n u r s e r y  
w i n g .  I  r e c o g n i z e  t h a t  t h e r e  a r e  i n s t a n c e s  i n  w h i c h  we h a v e  a b s o l u t e l y  n o  o t h e r  rocm 
t o  p l a c e  p a t i e n t s ,  b u t  I  w o u l d  m i c h  p r e f e r  t h a t  t h e y  be p l a c e d  i n  t h e  h a l l  e i t h e r  by  
t h e  e m e r g e n c y  room o r  e v e n  i n  th e  h a l l  o n  t h e  atfcd s u r g  w i n q  i f  t h i s  i s  n e c e s s a r y

I t  i s  my p r o f e s s i o n a l  j u d g e m e n t  t h a t  a l t h o u g h  t h e s e  p a t i e n t s  h a v e  b e e n  c o u n s e l l e d  t :  
a c o n s i d e r a b l e  e x t e n t ,  t h e r e  i s  n o  n e e d  f o r  u s  to  ad d  i n s u l t  t o  i n j u r y  by  p l a c i n g  
t h e s e  p a t i e n t s  where  n ew b o r n  b a b i e s  a r e  c r y i n g  a n d  where h a p p y  f a m i l i e s  a r e  r ° c e i v i ~ -  
t h e i r  n e w b o r n s . ~

I f ' t h e j e  a r e  p r o b l e m s  w i t h  t h i s  r e q u e s t ,  p l e a s e  l e t  me know .
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cc:Mail for: Ted D&ats

S u b je c t:  HJR5 in House Finance
^  F o rw a rd e d :  Representative Terry Martin 3/24/98 10:15 AM

T o: Tod Deats

S u b je c t :  HJR5 in  House F in a n c e
From: a h ip p le rS m ta o n l:’n e .n e t  (A rth u r E H ip p ie r)  a t  CC2MHS1
D ate : 3 /2 3 /9 8  5 :59  PM

A lask a  R ig h t to  L i f e  s t r o n g ly  u rg e s  th e  members o f  th e  House
F in a n c e  Committ- e  to  p a s s  o u t w ith  a  "do p a s s "  recom m endation , Rep T e rry
M a r t in 's  Freedom  o f  C o n sc ie n c e  B i l l

W hile  th e  c o n c e rn  o f  o u r  o r g a n iz a t io n  i s  v e ry  d i r e c t ,  (we do n o t  
w ish  p e o p le  to  b e  f o r c e d  to  p e rfo rm  o r  a s s i s t  a t  a b o r t io n s  i f  th e y  have 
a  m ora l o b j e c t i o n  to  i t ) . T h is  i s  n o t  an  u n r e a l i s t i c  f e a r .  We have 
th e  a s s u ra n c e s  o f  th e  C o u rt i t s e l f  by s t ro n g  im p l ic a t io n  in  th e  V a lle y  
H o s p i ta l  c a s e  t h a t ,  g iv e n  th e  o p p o r tu n i ty ,  th e y  w i l l  g la d ly  im pose t h i s  
j u d i c i a l  ty ra n n y  o v e r  u s .

B u t t h i s  a c t iv is m  can  b i t e  b o th  w ays. In d ee d  th e  v e ry  re a s o n  why I  
founded  th e  A la sk a  C iv i l  L i b e r t i e s  Union and became a member o f  th e  
M a tio n a l B oard  o f  D i r e c to r s  o f  th e  A m erican C iv i l  L i b e r t i e s  U n io n ,( lo  
th e s e  many d e ca d e s  a g o ) , was to  re sp o n d  to  w hat we saw a t  th e  tim e  a s  a 
ju d ic i a r y ' s te p p in g  on th e  r i g h t s  o f  l i b e r a l s .  I  am s t i l l  a s t ro n g  
b e l i e v e r  i n  c i v i l  l i b e r t i e s  (tho u gh  I  h ave  some d o u b t t h a t  th e  
o r g a n iz a t io n  I  founded  and  no lo n g e r  b e lo n g  to  s t i l l  i s .)

A t th e  u t t e r  c o re  o f  c i v i l  l i b e r t i e s  i s  th e  r e s p e c t  f o r  c o n s c ie n c e . 
I f  c o n s c ie n c e  can  b e  co m p e lled , th e n  any  o th e r  assum ed l i b e r t y  i s  a  jo k e  
md m e a n in g le s s . I f  you can  o n ly  a c t  on th e  b e l i e f s  o f  o th e r s ,  and  n o t  

upon y o u r  own; i f  you can  be co m p elled  to  a c t  a g a in s t  y o u r  c o n s c ie n c e  
th e n  you a r e  no lo n g e r  l i v i n g  in  a  s o c i e ty  w ith  even  a  p r e te n s e  o f  
freed o m .

T h ere  r e a l l y  s h o u ld n 't  even  be  a  n eed  f o r  su ch  a  C o n s t i tu t io n a l  
Amendment. Freedom  o f c o n s c ie n c e  i s  such  a  b a s ic  m a t te r  t h a t  i t ' s  
a c t u a l l y  s h o c k in g  t h a t  we have to  f e a r  an  encroachm en t on i t .  But who 
d o u b ts , ev en  f o r  a  moment, than, th e  j u d i c i a r y  a s  i t  i s  now c o n s t i t u t e d  
w o n 't  s im p ly  im pose i t ' s  own e x tre m e ly  l i b e r a l  a n t i - r e l i g i o u s  and 
p r o - d e a th  id e a s  r e g a r d l e s s  o f  v/hat th e  e l e c t e d  o f f i c i a l s  o f  th e  s t a t e  
do , u n le s s  t h e r e  i s  a p a t e n t  C o n s t i t io n a l  p ro v is o n  l im i t in g  t h e i r  
a r b i t r a r y  pow er i n  t h i s  m a t te r .

We a r e  aw are tha- nany  i f  n o t m ost o f  th e  members o f  th e  House a r e  
n o t  o n ly  aw are  o f  th i_  , >roblem b u t a r e ,  in  a n o th e r  b i l l ,  a t te m p tin g  to  
do r e c t i f y  t h i s  d i f f i c u l t y  by  p ro v id in g  e l e c t e d  r e p r e s e n t a t i v e s  w ith  a 
d i r e c t  s a y  i n  th e  ap p o in tm e n t o f  ju d g e s .

However t h i s  lo n g  ra n g e  and  more perm an en t s o lu t i o n  i s  a c h ie v e d , 
th e  p ro b lem  o f  e x i s t i n g  ju d g e s  re m a in s . And t h i s  i s  n o t  a  p ro b lem  w hich  
a p p l i e s  o n ly  to  th o s e  who p r e s e n t l y  d i s l i k e  th e  id e o lo g ic a l  makeup o f  
th e  c o u r t s .  The k in d s  o f  p re c e d e n t  b e in g  s e t  a t  t h i s  p o in t  can  b i t e  
anyone i n  a n y  d i r e c t i o n .

1
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The C o u r ts  m ust be  m andated  by  C o n s t i tu t io n a l  c h a in s ,  n o t  to  
i n f r i n g e  upon th e  c o n s c ie n c e  o f  th e  c i t i z e n .

We s t r o n g ly  u rg e  you once a g a in .  P ass  HJR5. P r o te c t  Freedom  o f  
C o n sc ie n c e ,

A r t h u r  E  Hipper PhD 
Executive Director 
A l a s k a  Right to Life



A l a s k a n s  f o r  L i f e ,  I n c .

P.O. Box 3 2 1 8 6  

J u n e a u ,  AK 9 9 8 0 3 - 2 1 8 6

To: House Finance Committee, Alaska Legislature

From: Sidney D. Heidersdorf, President

Date: M arch 25, 1998

Re: LIJR 5 (JUD); Freedom  o f Conscience

We support LIJR 5 (JUD ) the Freedom o f  Conscience Resolution. This is 
fundam ental to protection o f  Alaskan's tights.

There has been a great deal o f  effort m ade to confuse the issue with claims o f  
chaos resulting from such an amendment. Claims are m ade that this would open the gates 
to all kinds o f  unlawful acts based on conscience. We believe this is false for two reasons:

1. A Freedom o f  Conscience amendment to the Alaska Constitution does not 
break new  ground or enter unknown territory. It is too late to claim that a freedom 
o f  conscience clause in our constitution will cause chaos. There has been long 
experience with conscience clauses in other state constitutions and chaos has not 
resulted.

2. The proposed amendment docs not give license for any kind o f  behavior. The 
last half o f  the amendment makes that clear. The purpose o f  the freedom o f 
conscience clause is to protect individuals from the tyranny o f government 
requiring individuals to act in a m anner they consider to be a violation o f  their 
conscience. The Nuremberg trials condemned individuals who followed orders. A 
freedom o f  conscience clause in a setting o f  legitimate constitutional government 
would protect those individuals who refused to follow orders.

O ur immediate concerns eve in regard to abortion and physician assisted 
suicide/euthanasia. We are concerned that a future activist court or political entity could 
require an individual's participation in these attacks upon life as the basis for the granting o f 
a license; to practice medicine, for example. This amendment would pre-empt such a thing 
from  happening. It takes little imagination to think o f  other issues that could require a 
freedom  o f conscience clause m the Alaska Constitution.

Alaskans should be able to decide the issue with the opportunity to vole on the 
proposed Frc „dom o f  Conscience Amendment. Please give favorable consideration to 
H JR  5 (JUD). Thank you.

As a visionary body, wc the members of Alaskans For Life, Inc., strive to be a voice mid advocate for all human life from conception to natural death by promoting 
respectfor human life through educational efforts in support ofpro-life values and by working for life-giving solutions to human problems.



REPRESENTATIVE M AY 15-IAN  L5 U M lM
n*w.<TKSunx«* 

ANCHOtACC a *  m e *TE R R Y  M A R TIN
V I C E -  C H A IR M A N  

B U D G E T  A  A U D IT  C O M M IT T E E IAN 15 - MAY U 4U-I7D 
STATE CAmOL JUNEAU, AK 9W1-I1CMEMBER 

MOUSE FINANCE COMMITTEE hom e m * m  
i5 JD O N N AD R IV E .IIl 
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Date:

Re:

To:

From:

February 2, 1998

HJR 5

Rep. Joe Green, Chair 
House Judiciary Committee

Rep. Teny Martin

In light of a discussion in House State Affairs Committee of the pro's and 
con’s of freedom of religion and conscience, I offer the following observations 
from Supreme Court Justice Sandra Day O'Connor:

“The principle of religious 'free exercise’ and the notion that religious 
liberty deserved legal protection were by no means new concepts in 1791, 
when the Bill of Rights was ratified. To the contrary, these principles were first 
articulated in this country in the colonies of Maryland, Rhode Island, 
Pennsylvania, Delaware, and Carolina in the mid-1600s. These colonies, 
though established as sanctuaries for particular groups of religious 
dissenters, extended freedom of religion to groups-although often limited to 
Christians-beyond their own. Thus, they encountered early on the conflicts that 
may arise in a society made up of a plurality of faiths.

“The term free exercise appeared in an American legal document as 
early as 1648, when Lord Baltimore extracted from the new Protestant governor 
of Maryland and his councilors a promise not to disturb Christians, particularly 
Roman Catholics, in the 'free exercise' of their religion. Soon after, in 1649, the 
Maryland Assembly enacted the first free exercise clause by passing the Act 
Concerning Religion: “No person . . . professing to believe in Jesus Christ 
shall from henceforth be any ways troubled, molested or discountenanced for 
or in respect of his or her religion nor in the free exercise thereof. . .  nor in any 
way [be] compelled to the belief or exercise of any other religion against his or 
her consent, so as they be not unfaithful to the Lord Proprietary, or mol ‘
conspire against the civil government.'


