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1 ARTICLE XXII

2 RECORDS

3 22.1 Preservation o f  Records. M apco shall m ain tain and preserve all hnnl-s

4 accounts, and records that relate to or arise from performance o f  this A greem ent for six years from

5 the date o f  the transaction o r date o f  the latest adjustm ent relating to the transaction, includinc

6 transactions for purchase o r sale o f  Sale Oil and its refrned products. M apco shall also maintain and

7 preserve all books, accounts, and records, in its possession o r control, that belong to any third party

8 with w hom  Mapco con trac ts for the performance o f  any part o f  this A greem ent. Mapco and the

9 State shall not be required to retain any records for more than six years from  the time o f a

10 transaction unless reten tion o f  such records is specifically required by app licab le law o r regulation.

11 or this Agreement. M apco shall m aintain its records w ith in the S tate or m ake the records available

12 to the S tate at Mapco's principal office in the S tate w ithin thirty Days after w ritten request by the

13 a. * .

14 22.2 Inspection o f  Records. M apco and the S tate shall each accord to the other

15 and the other's au thorized agents, attorneys, and auditors access during reasonable business hours to

16 any and all property, records, books, documents, o r indices related to M apco’s o r the State's

17 performance under th is A greem ent and which are under possession o r con tro l o f  the party from

18 which access is s o u g h t so the o ther party may inspect, photograph and m ake copies o f  the property,

19 records, books, docum en ts o r indices. The State shall not be required to disclose any information,

20 data, o r records that are required by S tate or federal law  o r regulation, o r by agreem ent w ith the

21 person supplying the record, to be held confidential. If in form ation the S ta te obtains from Mapco

22 may be held confidential under State o r federal law  or regulation, M apco m ust request in writing

31



1 that the State hold the information confidential, and the S tate shall keep the information confidential

2 to the extent and for the term provided by the applicable law  o r regulation.

3

4 ARTICLE X X in

5 INTERPRETATION OF TERM S AND  COND ITIONS

6 23.1 Interpretation o f  Terms and Conditions. Any d isagreem en t o r dispute about

7 the m eaning or application o f  a word. term, or condition in this Agrc em en t shall be decided

8 according to the dispute resolution procedure set forth in this Article. The procedure set forth in this

9 Article shall be initiated by either party providing written notice o f  the disagreem ent or dispute to

10 the o ther party. No later than 60 Days after either party provides w ritten notice. M apco and the

11 State shall each present any arguments and evidence supporting its v iew  o f  the disputed term or

12 condition in w riting to the Comm issioner for consideration. M apco shall no t have the right to civil

13 litigation-type d iscovery o r a civil litigation-type trial w ith the right to call o r cross-examine

14 w itnesses unless granted by the Commissioner, after request. W ithin thi'.tv Days after both parties

15 subm it their arguments and evidence, the Com m issioner shall issue a find ing interpreting the

16 meaning or application o f  the disputed word. term, o r condition, and shall set forth the basis for the

17 conclusions. M apco agrees to accept findings o f  the C om m issioner unde r this Article that are

18 reasonable and not arbitrary.

■ * IT " - - 1
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ARTICLE XX iV

3

4

5

6

COU N TERPA RTS

24.1 Counterparts. This Agreem ent m ay be executed in m ultip le counterparts. It is 

not necessary for the parties to sign the same counterpart. Each duly execu ted  counterpart shall be 

deem ed to be an original and all executed counterparts taken together shall be considered to be one 

and the sam e instrument.

I
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1

2 the State:

3
4
5

6

7

8 M apco A laska Petroleum  Inc.

9 

10 

11 

12

13 M apco Petroleum  Inc.

14

15

16

S IG N A T U R E S

THE STATE_Q£ ALASKA

Com m issioner
D epartm en t o f  Natural Resources 

Dale: 3 /  C / f p T

M A PCO  A LA SK A  PETROLEUM  Inc.

Bv:

Its:

Date:

M A PCO  PETROLEUM  Inc.

B y : _______________________

Its: _______________________

D a t e : _____________________
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SIGNATURES

Commissioner
Department o f  Natural Resources 

D a te :___________ _____________ ____

M APCO  A L A S K A  PETROLEUM  Inc.

T H E  S I'ATE O F  A L A S K A

3 / V ? g

M APCO PETRO LEUM  Inc. 

Hy:

Its: V/C4,-

Date: ^/?/ U _____

3 4

) ; « «  i t . c  a :  i  i • o m  x b J u a a  TB93T



ACKNOWLEDGMENT

3
4 State o f  Alaska
5 ss.
6 Third Judicial District )
7
8

9 THIS IS TO CERTIFY that on the r ^W\ d a v o f j T W r   , 1998. before me.
10 appeared John T. Shively, the commissioner. Department ofNaturai Resources. State o f Alaska: that
11 John T. Shively executed that document under legal authority and with knowledge o f its contents:
12 and that this act was performed freely and voluntarily upon the premises and for the purposes stated
13
14
15
16
17
18
19
20 
21

in the document.

Witness my hand and official seal the day and year in this agreement first above written.

—  ^ i 'S L lC
NotanuPublic in and fb^ ria sk a  
My commission expires: •
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10
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15 
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17

A C K N O W L E D G M E N T

TH IS IS TO CERT IFY ilim on the o T ^  day o f  /W a r d ,/)  | 998, Vicfnre mi;
appeared Randy M . N ew co m er ot'M apco Aluska Petroleum Inc.. A nchorage. A laska: that 
Randy M . N ew com er execu ted  tlut docum ent under Ic^nl authority and with k n o w led g e  o f  its 
contents; ar.d that this net w as perl'urmed Irccly and vnluninrily upon the prem ises and for the 
purposes stated in the docum ent.

W itness m y hand und official .seal the day and ycat in tilts* a.jreement first ab ove written.

Motarv Public in and for Oklahnnm  
M y com m ission  expires; -
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1 A C K N O W L E D G M E N T
2
3
4
5 THIS IS TO C ER TIFY that on the S 4*  day o f  /DdrrJi 199H. before me.
6 appealed Randy M . Newcomer o f  Mapco Petroleum Inc.. Tulsa. Oklahoma: that
7 Randy M . Newcomer executed that document under legal authority and w ith knowledge o f  its
8 cements: and that this act was performed freely and voluntarily upon the premises and lor the
9 purposes stated in  the document.

10
11 Witness my hand and o ffic ia l seal the day and year in this agreement first above w ritrrn
12 
13

16 Notary Public in and for Oklahoma
17 M y commission expires: f - /  /
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SAM PLE CALCULATIONS OF M A PC O ’S IN V O IC E  PR ICE

A PPEN D IX  A

N u m b e r s  in  t h e s e  s a m p l e  c a l c u l a t i o n s  o f  p n c e  a r e  i l l u s t r a t i v e .  T h e y  d o  n o t  r e p r e s e n t  a c t u a l  
v a l u e s  t h a t  m a y  h a v e  e x i s t e d  in  t h e  p a s t  o r  a r e  f o r e c a s t e d  f o r  t h e  f u t u r e .

T h i s  a p p e n d i x  i l l u s t r a t e s  t h e  m e c h a n i c s  o f  t h e  p r i c e  c a l c u l a t i o n s  a n d  t h e  d a t a  s o u r c e s .  R o y a l t y  
V a l u e s ,  b e f o r e  f i e l d  c o s t  d e d u c t n n s ,  f o r  t h e  P r u d h o e  B a y  U n i t  L e s s e e s  a r e  t a k e n  f r o m  e i t h e r  
c o l u m n s  H  o r  I o n  e a c h  L e s s e e ' s  M o n t h l y  O i l  R o y a l t y  R e p o r t  S u m m a r y .  S a m p l e  O i l  R o y a l t y  
R e p o r t  S u m m a r i e s  f o r  t h e  L i s b u m e  P a r t i c i p a t i n g  A r e a  a n d  t h e  P r u d h o e  B a y  U n i t  I n i t i a l  
P a r t i c i p a t i n g  A r e a s  a p p e a r  i n  A p p e n d i x  A .  A t t a c h m e n t  1. V o l u m e s  a r e  t a k e n  f r o m  th e  
P r o d u c t i o n  A l l o c a t i o n / O f f t a k e  S c h e d u l e  f o r  t h e  p a r t i c i p a t i n g  a r e a s  s e r v i c e d  b y  t h e  L i s b u m e  
P r o d u c t i o n  C e n t e r  a n d  t h e  R o y a l t y  a n d  T a x e s  D u e  S t a t e  o f  A l a s k a  r e p o r t  f o r  t h e  P r u d h o e  B a y  
U n i t  I n i t i a l  P a r t i c i p a t i n g  A r e a s .  S e e  A p p e n d i x  A .  A t t a c h m e n t  2. A  s a m p l e  c a l c u l a t i o n  u s i n g  th e  
v o l u m e  a n d  R o y a l t y  V a l u e  i n f o r m a t i o n  a s  o r i g i n a l l y  f i l e d  f o r  J a n u a r y  1997 a n d  a  h y p o t h e t i c a l  
R I K  v o l u m e  s o l d  t o  M a p c o  in  F e b r u a r y  1997 is  s h o w n  b e l o w .  It i s  r e c o g n i z e d  t h a t  b o t h  r o y a l t y  
r e p o r t i n g  a n d  o p e r a t o r  r e p o r t i n g  f o r m s  m a y  u n d e r g o  f o r m a t  c h a n g e s  i n  t h e  f u t u r e .  S u c h  c h a n g e s  
w i l l  n o t  e f f e c t  t h e  m e c h a n i c s  o f  t h e s e  c a l c u l a t i o n s

J a n u a r y ’s  C a l c u l a t e d  A v e r a g e  R o y a l t y  V a l u e :
=  5607 .508 .676 .79 / 31 .777 ,362 .10  b a m e l s  
=  519 .11766 p e r  b a r r e l  ( S e e  A p p e n d i x  A .  A t t a c h m e n t  3)

F e b r u a r y ’ s p r o d u c t i o n  m o n t h  i n v o i c e  p n c e  f o r  S a l e  O i l  t o  M a p c o  ( M a p c o ’ s I n v o i c e  P r ic e )
=  J a n u a r y ' s  R o y a l t y  V a l u e  +  ( J a n u a r y ' s  R o y a l t y  V a l u e  x 

A v e r a g e  F r a c t i o n a l  C h a n g e  i n  t h e  W e s t  C o a s t  
D e s i i n a t i o n V a J u e  B e t w e e n  J a n u a r y  a n d  F e b r u a r y  
( S e e  A p p e n d i x  A .  A t t a c h m e n t  4)] +  5.15

= 519.11766 (519.11766 x (-0.1367] + 5.15 
= 519.11766-52.61338 + 5.15 
= SI 6.65428

U n d e r  A r t i c l e  2.1J5, i f  i n v o k e d ,  t h e  R o y a l t y  V a l u e  w o u l d  b e  c a l c u l a t e d  u s i n g  t h e  r o y a l r y  v a l u e s  
a n d  p r o d u c t i o n  v o l u m e s  f o r  o n l y  t h e  P r u d h o e  B a y  U n i t  I n i t i a l  P a r t i c i p a t i n g  A r e a s .

E xam ple I: P roduction  M onth  Invoice

A s s u m p t i o n s :

1 . M o n t h  i s  M a t c h .
2 . Sale Oil delivered t o  M a p c o  in  F e b r u a r y  =  403 ,000 b a r r e l s .
3. F e b r u a r y ’ s  p r o d u c t i o n  m o n t h  i n v o i c e  p r i c e  a s  c a l c u l a t e d  a b o v e  =  516 .65428 .
4. S t a t e m e n t  o f  a c c o u n t ,  w i t h  F e b r u a r y ’ s p r o d u c t i o n  m o n t h  i n v o i c e ,  s e n t  t o  M a p c o

o n  M a r c h  3.
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5. D a t e  F e b r u a r y  p r o d u c t i o n  m o n t h  i n v o i c e  p a y m e n t  d u e  t o  S t a t e  =  M a r c h  7 
( s t a t e m e n t  o f  a c c o u n t  d a t e  p l u s  t h r e e  b u s i n e s s  d a y s ) .

M e t h o d  f o r  c a l c u l a t i n g  M a p c o ’s p r o d u c t i o n  m o n t h  i n v o i c e  p a y m e n t  f o r  F e b r u a r y  d e l i v e r i e s :

V o l u m e  x M a p c o ' s  I n v o i c e  P n c e  =  P r o d u c t i o n  M o n t h  I n v o i c e  A m o u n t

403 .000 b a r r e l s  x  S16.65428 =  $6,711,674.84

I f  p a y m e n t  in  f u l l  i s  n o t  r e c e i v e d  b y  t h e  S t a t e  o n  o r  b e f o r e  M a r c h  7 . i n t e r e s t  w i l l  a c c r u e  o n  t h e  
u n p a i d  b a l a n c e  f r o m  M a r c h  7 t h r o u g h  t h e  d a t e  p a y m e n t  is  r e c e i v e d ,  a n d  a  l a t e  p a y m e n t  p e n a l t y  
w i l l  b e  a s s e s s e d .

N o t e :

T h e  L e s s e e s  a r e  r e q u i r e d  t o  s u b m i t  t h e i r  r o y a l t y  r e p o r t s  t o  t h e  S t a t e  f o r  F e b r u a r y ’ s p r o d u c t i o n  b y  
t h e  l a s t  d a y  in  M a r c h .  F o r  t h i s  r e a s o n ,  th e  S t a t e ’ s p r o d u c t i o n  m o n t h  i n v o i c e  t o  M a p c o  f o r  
F e b r u a r y  d e l i v e r i e s  w i l l  b e  b a s e d  o n  J a n u a r y ' s  R o y a l t y  v - ' y e s  a s  a d j u s t e d  b y  t h e  a v e r a g e  
f r a c t i o n a l  c h a n g e  i n  t h e  W e s t  C o a s t  d e s t i n a t i o n  v a l u e s  o f  A R C O .  B P .  a n d  E x x o n .  T h i s  i s  a n  
i n t e r im  i n v o i c e  p r i c e  a n d  w i l l  b e  a d j u s t e d  w h e n  t h e  S t a t e  r e c e i v e s  m o r e  a c c u r a t e  i n f o r m a t i o n  
a b o u t  t h e  a c t u a l  q u a n t i t y  a n d  p r i c e  f o r  S a l e  O i l  d e l i v e r e d  t o  M a p c o  i n  t h a t  m o n t h .  T h e  S t a t e  m a y  
a d j u s t  t h e  i n v o i c e  p r i c e  a n d / o r  t h e  a c t u a l  q u a n t i t y  o f  S a l e  O i l  a n d  i n v o i c e  M a p c o  in  t h e  i n i t i a l  
a d j u s t m e n t  i n v o i c e  s u b m i n e d  w i t h  t h e  f o l l o w i n g  m o n t h ' s  ( A p r i l)  s t a t e m e n t  o f  a c c o u n t .  
S u b s e q u e n t  a d j u s t m e n t s  a r e  l i k e l y  t o  f o l l o w .

E xam ple 2: In itia l A d ju stm en t Invoice
A s s u m p t i o n s :

1. M o n t h  i s  A p r i l
2. S a l e  O i l  d e l i v e r e d  t o  M a p c o  in  F e b r u a r y  =  403 .000  b a r r e l s
3. F e b r u a r y ’ s  R o y a l t y  V a l u e  f o r  t h e  P r u d h o e  B a y  U n i t  =  S I 6 .09963
4. A d j u s t e d  M a p c o ’ s i n v o i c e  p r i c e  f o r  F e b r u a r y  =  $16 .0 9963  +  $ .15 =  $16 .24963
5. A n n u a l  i n t e r e s t  r a t e  c h a r g e d  m e m b e r  b a n k s  f o r  a d v a n c e s  b y  t h e  12th F e d e r a l  

R e s e r v e  D i s t r i c t  a s  o f J a n u a r y  1 is  t h r e e  p e r c e n t ;  a n d  s e v e n  p e r c e n t  a s  o f  A p r i l  1. 
Annual rate for c o n t r a c t  =  11 p e r c e n t  f o r  t h e  f i r s t  q u a r t e r  a n d  12 p e r c e n t  f o r  t h e  
second quarter.

6 . Date o f  the s t a t e m e n t  o f  a c c o u n t  t h a t  c o n t a i n s  t h e  i n i t i a l  a d j u s t m e n t  i n v o i c e  i s  
April 1.

7. D a t e  initial a d j u s t m e n t  i n v o i c e  p a y m e n t  i s  d u e  t o  t h e  S t a t e  =  A p r i l  7.



Method for calculating M a p c o’s initial adjustment invoice amount for February deliveries:

 Volume x M apco's Invoice Price - Initial A djustm en t Invoice Amount

403 .000 b a r r e l s  x  S  16.24963 p e r  b a r r e l =  S6 ,548 .600 .89

A m o u n t  p r e v i o u s l y  p a i d  b y  M a p c o  f o r  F e b r u a r y  d e l i v e r i e s  ( c a l c u l a t e d  i n  E x a m p l e  1)
S 6 .7 1 1.674,84

O v e r p a y m e n t  f o r  F e b r u a r y  d e l i v e r i e s  =  ($163,073.95)

N u m b e r  o f  d a y s  b e t w e e n  t h e  d a t e  t h e  i n i t i a l  a d j u s t m e n t  i n v o i c e  w a s  d u e  o n  A p r i l  7. a n d  t h e  d a t e  
a c c r u e d ,  M a r c h  7 =  31 d a y s .  T h e  s t a t u t o r y  i n t e r e s t  r a t e  i s  c o n v e r t e d  t o  a  d a i l y  r a t e  f o r  t h e s e  
c a l c u l a t i o n s .

D a y s  o f  i n t e r e s t  f i r s t  q u a r t e r  =  24 d a y s
D a y s  o f  i n t e r e s t  s e c o n d  q u a r t e r  =  7 d a y s

I n t e r e s t  d u e  f i r s t q u a r t e r  =  ($163,073.95) x (11%/365) x  24 d a y s  =  ($1,179.49)
I n t e r e s t  d u e  s e c o n d  q u a n e r  =  ( -$ 1 6 3 ,0 7 3 .9 5 - 1,179.49) x  (12%/365) x  7 d a y s  =  r $ 3 7 8 .o n
T o t a l  i n t e r e s t  d u e  M a p c o  ($1,557.50)
C r e d i t  d u e  M a p c o  a g a i n s t  s t a t e m e n t  o f  a c c o u n t  a m o u n t  d a t e d  A p r i l  1 =  ($164,631.45)

E x a m p l e  3 : S u b s e q u e n t  A d j u s t m e n t  I n v o i c e

T h i s  a d j u s t m e n t  i s  a s s u m e d  t o  o c c u r  o n  O c t o b e r  1, a f t e r  B P ’ s  s i x  m o n t h  t r u e  u p  o f  t r a n s p o r t a t i o n
c o s t s ,  a  r e o p e n e r  f o r  o n e  o f  t h e  R o y a l t y  S e t t l e m e n t  A g r e e m e n t s ,  o r  f o r  s o m e  o t h e r  r e a s o n .

A s s u m p t i o n s :

1. M o n t h  i s  O c t o b e r .
2. S a l e  O i l  d e l i v e r e d  t o  M a p c o  i n  F e b r u a r y  =  403 ,000  b a r r e l s
3. F e b r u a r y ’ s  R o y a l t y  V a l u e  f o r  t h e  P r u d h o e  B a y  U n i t  =  $ 16 .3 6 706
4. A d j u s t e d  M a p c o  p r i c e  f o r  F e b r u a r y  =  $ 16.36706 +  $. 15 =  $ 16 .51706
5. A n n u a l  i n t e r e s t  r a t e  c h a r g e d  m e m b e r  b a n k s  f o r  a d v a n c e s  b y  t h e  12 th F e d e r a l  R e s e r v e  

D i s t r i c t  a s  o f  J a n u a r y  1 is  t h r e e  p e r c e n t ;  a s  o f  A p r i l  1, J u l y  1. a n d  O c t o b e r  1 is  s e v e n  
p e r c e n t .  Annual r a t e  f o r  c o n t r a c t  =  11 p e r c e n t  f o r  t h e  f i r s t  q u a r t e r  a n d  12 p e r c e n t  f o r  
t h e  s e c o n d ,  t h i r d ,  a n d  f o u r t h  q u a r t e r s .

6 . Date o f  statem ent o f  a c c o u n t  t h a t  c o n t a i n s  t h e  s u b s e q u e n t  a d j u s t m e n t  i n v o i c e  i s  
O c t o b e r  1.

7 . D a t e  s u b s e q u e n t a d j u s t m e n t  i n v o i c e  p a y m e n t  i s  d u e  t o  t h e  S t a t e  =  N o v e m b e r  6.



Method for calculating Mapco's subsequent adjustment invoice amount for February deliveries:

Volume x M apco’s Invoice Price = Subsequent A djustm en t Invoice Amount

403.000 barrels x S I6.51706 per barrel = S6.656.375.18

Amount previously paid by  M apco for February deliveries
(calculated in Exam ple 2) = S6.548.600.89

Underpayment for February deliveries S 107,774.29

Number o f days betw een the date the subsequent adjustm ent invoice paym en t was due on 
November 6 and the date accrued. March 7 = 244 days. The sta tu to ry in te rest rate is convened to 
a daily rate for these calculations.

Days o f interest in the first quarter (March 7 through M ar 31) =24
Days of  in terest in the second quarter (April 1 through June 30) 91
Days o f interest in th ird quarter (July 1 through Septem ber 30) = 92
Days o f interest in fourth qu an e r (October 1 through Novem ber 6) = 37
Interest due for first q u an e r = $ 107,774.29 x (11 %/365) x 24 days = S779.52
Interest due for second q u an e r = (SI07.774.29 + 779.52) x 12%/365 x 91 days = S3.247.69
Interest due for third q u an e r = (S 107,774.29 + S779.52 + S3.247.69) x 1295/365 x 92 days

= $3,381.61
Interest due for fourth qu an e r = (107.774.29 + S779.52 + S3.247.69 +  $3,381.61) x

12%/365 x 7 days *  $1.401.13
Total in terest due to the S ta te on Novem ber 6 =$8,809.95

Subsequent adjustm ent invoice amount due the S tate on N ovem ber 6 =$116,584.24

If payment in full is not received by the Stare on or before N ovem ber 6, additional interest will 
accrue from  N ovem ber 6 through the date paym ent is received, and a la te  paym en t penalty will 
be assessed.
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j u u .  n u u o r i i  n i u o ,
AS Of; 0 1/11/1997
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APPENDIX A — Attachment 3

C a lc u l a t i o n  o f  R o y a l t y  V a lu e  -  P r u d h o e  B a y  U n i t

J a n u a r y  1 9 9 7

L e a s e e O il R o y a lty  P ro d u c t  o f  V o lu m e
(b a rre ls ) V a lu e T im e s  R o y a lty  V a lu e

Uabume Production Center
Lisbume Participating Area 

ARCO
BP Exploration 
Exxon

176.138.00 
88.069.00

176.138.00

$19,500
$18,120
$18,730

$3,434,691.00 
$1,595,810.28 
$ 3 . .m 064.74

Point McIntyre Participating Area 
ARCO
BP Exploration 
Exxon

1.514,824.19
1.825.326.54
1.899.334.27

$19,500
$18,120
$18,730

$29,539,071.71
$33,074,916.90
$35,574,530.88

West Beach Participating Area 
ARCO
BP Exploration

29.463.50
29.463.50

$19,500
$18,730

$574,538.25
$551,851.36

Niakuk Participating
BP Exploration 651.808.00 $18,120 $11,810,760.96

West Niakuk Participating Area 
ARCO 
Exxon

62.528.00
62.528.00

$19,500
$18,730

$1,219,296.00
$1,171,149.44

P109
ARCO 20.575.00 $19,500 $401,212.50

Prudhoe Bay in itia l Participating Area 
ARCO
BP Exploration
Chevron
Exxon
Foreengery
Motoi
rTMps
Texaco

6.812.971.60
9.731.640.80

159.860.30
7.700.737.40

9.111.30
362.126.20
364.589.50
100.129.00

$19,880
$18,640
$23,248
$19,220
$19,880
$19,539
$20,690
$18,950

$135,441,875.41
$181,397,784.51

$3,716,432.25
$148,006.17243

$181,132.64
$7,075,583.82
$7,543,356.76
$1,897,444.55

Totals 31,777,362.10 607.506.676.79

Average Royalty Value $19.11766



APPENDIX A -  Attachment 4

M o n t h l y  A v e r a g e  C h a n g e  In  A N S  W e s t  C o a s t  D e s t i n a t i o n  V a lu e s

%  C h a n g e  BP  %  C h a n g e  %  C h a n g e  A v e ra g e
P ro d u c t io n  A R C O  P re v io u s  E x p lo ra t io n  P re v io u s  E x x o n  P re v io u s  P e rc e n ta g e
M o n th __________V a lu e  M o n th  V a lu e _________M o n th  V a lu e  M o n th  C h a n g e

Jan-97 $23.45 -0.21%
Feb-97 $20.27 -13.56%

$23.44 -0.26% $22.86
$20.26 -13.57% $19.69

-046% -0.24%
•13.87% -13.67%



A P P E N D I X  B

E X A M P L E S  O F  I N T E R E S T  A N D  L A T E  P A Y M E N T  P E N A L T Y

T h e  f o l l o w i n g  i l l u s t r a t e s  t h e  d a t e  f r o m  w h i c h  i n t e r e s t  w i l l  a c c r u e  a n d  t h e  d a t e  t h a t  a  l a t e  p a y m e n t  
p e n a l t y  w i l l  b e  a s s e s s e d .

J a n u a r y  1 -3 1 ,1 9 9 8  -  S t a t e  d e l i v e r s  J a n u a r y  1998 S a l e  O i l ,

F e b r u a r y  6 , 1998 -  S t a t e  s e n d s  M a p c o  a  s t a t e m e n t  o f  a c c o u n t  t h a t  c o n t a i n s  t h e  p r o d u c t i o n  m o n t h  
i n v o i c e  f o r  J a n u a r y .

F e b r u a r y  1 1 .1998 -  ( T h e  d a t e  o f  t h e  s t a t e m e n t  o f  a c c o u n t  t h a t  c o n t a i n s  J a n u a r y ' s  p r o d u c t i o n  
m o n t h  i n v o i c e  p l u s  t h r e e  b u s i n e s s  d a y s )  -  M a p c o  m u s t  p a y  t h e  J a n u a r y  p r o d u c t i o n  m o n t h  
i n v o i c e  a m o u n t  i n  f u l l  o n  o r  b e f o r e  t h i s  d a t e .  I f  M a p c o  d o e s  n o t  p a y  o n  t h i s  d a t e ,  i n t e r e s t  a n d  a 
la t e  p a y m e n t  p e n a l t y  w i ’ i a c c r u e  f r o m  t h i s  d a t e  o n  t h e  u n p a i d  b a l a n c e  u n t i l  p a i d  in  f u l l .

M a r c h  9 , 1998 -  S t a t e  s e n d s  M a p c o  t h e  s t a t e m e n t  o f  a c c o u n t  t h a t  c o n t a i n s  t h e  i n i t i a l  a d j u s t m e n t  
i n v o i c e  f o r  J a n u a r y  1998 S a l e  O i l .  M a p c o  o w e s  t h e  S t a t e  a n  a d d i t i o n a l  s u m .

M a r c h  12, 1998 -  M a p c o  m u s t  p a y  t h e  i n i t i a l  a d j u s t m e n t  i n v o i c e  a m o u n t  in  f u l l  p l u s  i n t e r e s t  
f r o m  F e b r u a r y  11. 1998 t h r o u g h  t h e  M a r c h  12. If M a p c o  d o e s  n o t  p a y  o n  o r  b e f o r e  M a r c h  12, 
1998, i n t e r e s t  a n d  a  l a t e  p a y m e n t  p e n a l t y  w i l l  a c c r u e  f r o m  t h i s  d a t e  o n  t h e  u n p a i d  b a l a n c e  u n t i l  
p a i d  i n  f u l l .

J a n u a r y  11, i 9 9 9 - S t a t e  s e n d s  M a p c o  a  s u b s e q u e n t  a d j u s t m e n t  i n v o i c e  f o r  J a n u a r y  1998 S a l e  
O i l .  M a p c o  i s  e n t i t l e d  t o  a  c r e d i t .  S t a t e  p a y s  i n t e r e s t  f r o m  F e b r u a r y  I I .  1998 t h r o u g h  J a n u a r y  
1 4 .1 9 9 9 , t h e  d a t e  t h e  s t a t e m e n t  o f  a c c o u n t  t h a t  c o n t a i n s  t h e  s u b s e q u e n t  a d j u s t m e n t  i n v o i c e  
a m o u n t  i s  d u e .

A p r i l  1 0 ,2 00 8  -  E x x o n  n o t i f i e s  t h e  S t a t e  t h a t ,  d u e  t o  a  c l e r i c a l  e r r o r ,  i t  h a s  r e v i s e d  i t s  r o y a l t y  
v a l u e  f o r  J a n u a r y  1998. T h e  r e v i s i o n  c a u s e s  t h e  R o y a l t y  V a l u e  f o r  J a n u a r y  1998 t o  c h a n g e .

A p r i l  1 7 ,2 0 0 8  -  t h e  S t a t e  s e n d s  M a p c o  a  s t a t e m e n t  o f  a c c o u n t  t h a t  c o n t a i n s  a  s u b s e q u e n t  
a d j u s t m e n t  i n v o i c e  f o r  J a n u a r y  1998. M a p c o  o w e s  t h e  S t a t e  a n  a d d i t i o n a l  s u m .

M a y  1 7 ,2 0 0 3  -  M a p c o  m u s t  p a y  t h e  s u b s e q u e n t  a d j u s t m e n t  i n v o i c e  a m o u n t  f o r  J a n u a r y  1998 
S a l e  O i l  i n  f a l l  p l u s  i n t e r e s t  c a l c u l a t e d  f r o m  F e b r u a r y  1 1 ,1 9 9 8  t h r o u g h  F e b r u a r y  11.2 0 0 4 . I f  
M a p c o  d o e s  n o t  p a y  ( h e  s u b s e q u e n t  a d j u s t m e n t  i n v o i c e  a m o u n t  in  f u l l  o n  o r  b e f o r e  M a y  17,
2008 , i n t e r e s t  a n d  a  l a m  p a y m e n t  p e n a l t y  w i l l  a c c r u e  o n  t h e  u n p a i d  b a l a n c e  f r o m  F e b r u a r y  11. 
1998 u n t i l  p a i d  i n  f u l L

N o v e m b e r  10 ,2008 -  T h e  c o u r t  s e t t l e s  a  d i s p u t e  b e t w e e n  t h e  T A P S  c a r r i e r s  a n d  s h i p p e r s ;  
c a r r i e r s  a r e  a w a r d e d  a  h i g h e r  t a r i f f  f o r  J a n u a r y  1998.

N o v e m b e r  2 8 ,2 0 0 8  -  T h e  S t a t e  s e n d s  M a p c o  a  s t a t e m e n t  o f  a c c o u n t  t h a t  c o n t a i n s  a  s u b s e q u e n t  
a r l j u s t m e n :  i n v o i c e  a n d  a  S t a t e  W a r r a n t  f o r  t h e  s u b s e q u e n t  a d j u s t m e n t  i n v o i c e  a m o u n t  p l u s  
im e r e s t .  M a p c o  i s  e n t i t l e d  t o  a  r e f u n d  t h a t  i n c l u d e s  i n t e r e s t  c a l c u l a t e d  f r o m  F e b r u a r y  11. 1998 
t h r o u g h  N o v e m b e r  2 8 ,2 0 0 8 .
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TH E ALASKA RO YALTY O IL A N D  GAS DEVELOPM ENT AD VISO RY
H OARD

R esolution 98-1

On January  30, 1998, the C om m issioner o f  Natural Resources provided the A laska , 
Royalty O il and Gas D evelopm ent A dv iso ry  Board (“Board”) with the P relim inary 
f in d in g  and D eterm ination to Sell R oyalty  O il to Mnpco Alaska Petroleum  Inc. dated 
January 30, 1998 (“F ind ing”) and a copy  o f  the proposed Agreement for the Sale and 
Purchase o f  S la te Royalty Oil to M apco A laska  Petroleum  Inc ("Contract"). U nder the 
Contract, the D epartm en t o f Natural R esou rces w ill sell approxim ately 28,000 barrels per 
day o f  P rudhoe Bay Unit royalty oil to M apco  for five years. M apco will process the oil 
in its refinery in North Pole, A laska.

T he C on trac t was negotiated between rep resen ta tives o f the D ivision o f O il and Gas and 
M apco over the past four months. On Janua ry  30, 1998, the division published the 
f in d ing , the C on trac t and gave public no tice that the Board would review  the C ontrac t at 
a public hearing on February 17, 1998.

On February 17, the B oard met to d iscuss the Contract and take public comments. 
R epresen ta tives from  the division, rep resen ta tives o f  Mapco, and m embers o f the public 
a t'ended the m eeting. A presentation from  d iv ision sta ff about the proposed sale and 
con trac t was given to the Board. A fte r rev iew  and consideration o f the inform ation 
presen ted, public comment, and the c rite ria  o f  AS 38.06.070, the Board approved the 
p roposed sale and recom m ended the p ropo sed  con trac t be approved by the leg islature.

B ased on the B oard 's review  o f the C ontrac t, the Com m issioner's find ing , and the 
in fo rm ation presen ted at its public hearing, the Board is o f the opinion that the proposed 
d isposition  o f P rudhoe B ay Unit royalty oil to  M apco is consisten t with AS 38.06.070 
and AS 38.05.183. In report to the leg isla tu re, the Board adopts the C om m iss ione r’s 
f in d in g  by reference, and recom m ends tha t the Two"'"**!! A laska S ta te Legislature 
app rove the A greem ent for the Sale and Pu rchase  o f  State Royalty Oil to M apco A laska 
Petro leum  Inc.

S e n a t e  B i l l  No . 342 
Ho u s e  B i l l  No . 4fi9







H O U SE  B ILL  472 
A pril 6, 1998 

H ouse F in ance  C om m itte e

1. In troduc tion
1. F eb ru a ry  20 o f  th is year, th e A lask a  S up rem e C ou rt issued a un an im ou s dec is ion  

th a t a  federa l tax exem p tio n  does no t app ly  in  A laska. T h e  case  is O SG  B u lk  
S h ip s  v. S tate.

2. T he  federa l p ro v is io n  exem p ts in com e from  foreign-owned sh ip s and  aircraft.
3. R e su lt o f  th e d ec is io n  is tha t sh ip s and  a irc ra ft th a t do  bu siness in A la sk a  w ill be 

tax ed  reg a rd le ss  o f  ow nersh ip .
2. H is to ry  o f  the d isp u te

1. A sse ssm en t is su ed  in 1990, fo r lax years ‘79 - '88.
2. U ph e ld  a t D O R  fo rm al h ea ring  — dec is ion  s ign ed  by C om m iss io n e r R exw ink le  in 

June, 1990.
3. S u p e rio r  C ou rt he ld  aga in st the state; th e s ta te  app ea led  to the S up rem e  C ourt; the 

s ta te  app ea l to  th e S up rem e C ou rt and preva iled .
3. T h e  O SG  case

1. S ta te  e ffec t
1. A  good  dec is ion  fo r the S tate. W ill be  helpfu l, w he th e r th is b ill passes o r

not, to  fu tu re  in te rp re ta tion s o f  s ta te  tax law.
2. H o ld s  th a t A la sk a ’s tax policy, as a rticu la ted  in tax law s, shou ld  govern

w hen  rev iew ing  the in te rp lay  be tw een  the In ternal R evenue C od e  and the 
S ta te ’s C o rpo ra te  Incom e Tax.

2. T h e  case:
1. T h e  s ta te  in co rpo ra te s  m uch o f  the In te rna l R evenue C ode in to  the A lask a  

tax  un le ss  "ex cep ted  to o r m od ified  b y ” A la sk a  law.
2. T h e  federa l ex em p tion  essen tia lly  cod if ie s  federa l tax treaties: if  you r 

coun try  d o e sn ’t tax ou r sh ip s and p lanes, w e w on ’t tax yours.
1. T hese  trea ties a re  at na tiona l level -- d o n ’t b ind  "su b n a tio n a ls” like 

sta tes.
2. T ax  by A lask a  cou ld  sub jec t A laskan  ca rrie rs to re ta lia to ry  taxation  

by fo re ign  sub-nationals, bu t those ca rrie rs w ou ld  ge t a $ fo r $ 
c red it aga in st th e ir federa l taxes fo r any fo reign tax paid.

3. T he  issu e  fo r the cou rt was: does A la sk a ’s C o rpo ra te  Incom e T ax  system  
“ex cep t o r m od ify " th e federa l ex em p tion  (section 883)?
1. T h e  cou rt found that th e S ta te ’s u se  o f  the appo rtio nm en t m ethod

o f  tax a tion  w as so  d iffe ren t from  the federal "separa te  accoun ting " 
app ro ach  to d e fin ing  "in com e” that S ec tion  883 was no t 
in co rpo ra ted  in to  A laska  law.

4. T h is  b ill w ou ld  rev e rse  the c o u rt’s dec is ion .
L  T he  resu lt w ou ld  be th a t fo re ign tran spo rta tion  bu sinesses w ou ld

be taxed  exac tly  as A lask a  tran spo rta tion  bu s inesses a re  taxed.
4. A la sk a ’s c o rp o ra te  in com e tax system .

1. T h e  S ta te  h a s  a lw ays — s in ce  befo re s ta tehood  -  used fo rm u la  appo rtio nm en t to



de te rm in e  the in-state in com e o f  bu s in esses th a t ea rn  in com e in th e  s tate.
1. L ooks a t a  b u s in e ss’ everyw here  incom e, and  appo rtio n s it by  a  fo rm u la  

re la ted  to business presence.
1. Payroll, property, sales.

2. In  1970, w e jo in e d  the M u ltis ta te  T ax C om m iss ion  and  adop ted  the "U n ifo rm  
D iv is io n  o f  Incom e fr r T ax  Purposes A ct" (UDIPTA).

3. O rig ina lly , like m any  o th e r states, app lied  th is form  la  to a co rpo ra tio n  and  all o f  
its a ff ilia tes  (parents, subsid iaries, s ib lin g  corpo ra tion s) w orldw ide.
1. T he re  w as a g rea t deal o f  in te rn a tiona l res is tan ce  to th is app roach
2. P re ssu re  from  fo re ign  taxpayers &  gove rnm en ts
3.

4. In 1991, w e adop ted  (for t axpayers o th e r than oil) th e  “w a te rs ’ e d g e ’’ app roach
1. W e w ere  th e las t s ta te  to change.
2. T h is  app roach  exc ludes from  the co rpo ra te  fam ily  th o se  co rpo ra tio n s  that

d o n ’t d o  any business, o r do  a very sm all am oun t o f  business, in the U n ited  
S ta tes

3. Iron ically , the sh ip s w hose in com e w as tax ed  in O SG  w ou ld  no t be 
in c luded  in o u r tax base today
1. O SG  w as a w orldw ide case,
2. N ow  w ou ld  be w a te rs’ edge

5. P u rsu an t to th e C ou rt’s decision, w e w ill tax fo re ign  sh ip s and a irc ra ft by  fo rm u la  
appo rtionm en t, u s ing  a “days in p o r t” o r "g round  tim e" app roach  to  th e ir factors.

5. R e tro ac tiv ity
1. Rep. R okebe rg  asked  m e to th ink  abou t the re tro ac tiv ity  p rov is ion
2. I ask ed  L aw  to lo ok  at it - th e ir m em o is be fo re  you.

1. R a ises serio u s legal question s abou t con s titu tio n a lity  o f  re tro ac tiv e  repeal
o f  a tax.

3. I f  th e re  is no p rov is ion , D O R  is un lik e ly  to  assign  any  o f  its sca rce  resou rces to 
com p lian ce  effo rts  und e r a  repea led  tax.

6. F isca l N o te
1. S in ce  m ost o f  th e se  transpo rta tion  com pan ie s d o n ’t file  tax re tu rn s (even though 

th ey  are requ ired  to  do so, and c la im  the exem ption), w e d o n ’t h ave d irec t 
in fo rm a tio n  from  the taxpayers

2. W e  ana lyzed  the c ru ise  ship, a ir ca rr ie r and  fish ing  e xp o rt c om ponen ts  and
d ev e lop ed  a range  o f  po ten tia l loss — $3 to $8.5 m illion
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HOUSE BILL NO. 472 APPORTIONMENT OF BUSINESS INCOME

“An Act relating to apportionment of business income.”
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STATE OF ALASKA
1998 LEGISLATIVE SESSION

FISCAL NOTE
No: 1

.11 Version: h b  472

(H) Publish Date: 3 / 3 1 / 9 3

Revision D a l e : ________ _____ ____________________________________ Oepl. Affected: Revenue___________________

Title: Apportormert o( Business Income___________________ _ _ B R U : Revenue Operations__________

____________________________Component: Income and Excise Audit_______

Sponsor (H)LAC___________________________________________ ___________________________

Requestor (H) U C _________________________________________ COMPONENT SERIAL NO.  H3

E x p e n d i t u r e s / R e v e n u e s : _________________ (Thousands ol Ooflan)

OPERATING EXPENDITURES FY 99 FYOO FY0I FY 02 FY 03 FY 04

PERSONAL SERVICES
TRAVa
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

-

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES • Los* $3,000.0 -  58,500.0 $3,000.0 -  58,500.0 $3,000.0 -  $8500.0 $3,000.0 -  58500.0 $3,000.0-58500.0 $3,000.0 -  $8500.0

FUND SOURCE____________________________________________________ (Thousands ol Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 

1001 CBRF

1048 University ol AK receipts 

Other

TOTAL

Estimate of any current year cost $ 

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page 8 necessary)

Please see attached analysis.

7 ^
Brett Fried, EconomistPrepared by:

Oivision:

Approved by Commissioner 

Agency:

Income and Excise Audit

Wilson L  Condon1- 1 ~7 Z M IL  T

L

Revenue

Phone: 465-3682

Date: March 30,1998

Date: March 30.1998

PREPARER  TO PROVIOE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distrtulion information call the Governor's Legislative Office

COMMITTEE COAT Page t of 2
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HB 472 (L&C)
Apportionment o f Business Income 
Fiscal Note Analysis 
March 30, 1998 
Page 2

HB 472 -  Apportionment of Business Income
HB 472 would amend Alaska’s Corporate Income Tax to specifically incorporate Section 883 of  
the Internal Revenue Code. Alaska would exempt from tax the income of foreign owned aircraft 
and ships, under the legislation.

Overview of Section 883
The Alaska Supreme Court, on February 20, 1998, decided a case that determined that the federal 
corporate income tax exemption that applies to income from foreign owned ships and aircraft 
does not apply in Alaska. TTie federal provision is Section 883 o f the Internal Revenue Code. The 
court held that, while Alaska incorporates much o f the code into the Alaska Corporate Income 
Tax (AS 43.20), Section 883 was “excepted to or modified by” Alaska's choice of the 
apportionment method o f determining taxable income in Alaska. The decision makes it clear that 
these entities are subject to tax in Alaska.

Revenue Effect
The state will collect less revenue by changing the statutes to exempt income from foreign owned 
ships and aircraft from Alaska income tax. We have had little time and we have very limited 
information available to develop projections of potential corporate tax revenue from the recent 
court decision on the taxation of foreign shipping corporations. Consequently, we have developed 
a range based on estimates of Alaska corporate income tax revenue from foreign cruise ship 
corporations, foreign air cargo corporations and foreign corporations shipping fish. We do not 
have financial information available to review the other segments of the shipping industry 
(mining and timber). To develop this range we used publicly available fina' ;cial statements, 
information from taxpayer returns, and other industry specific data available from State agencies 
and other sources.

Based on the above paragraph our estimate o f the range o f potential annual revenue lost due to 
the passage of this bill is $3.0 million to 58.5 million.
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m at
G OV. T O N Y  Knowles has spent much of his term convincing 

the international business community that Alaska is a good 
place to do business! Unfortunately, one of the departments in h is ' 
administration has been busy sending out the opposite message.

The Department of Revenue, with the backing of the state 
Supreme Court, Rians to collect a corporate income tax on revenues 
earned by foreign-flagged ships and aircraft carrying cargo and 
passengers to and from Alaska. The taxes will be applied 
retroactively to 1979. * ’ . . '

Until now, Alaska — like the other 49 states — followed the lead 
of the Internal Revenue Service, which exempts the income of 
foreign carriers from taxation in the United States. Individual states . 
have been discouraged from imposing their own levies because of 
the federal government’s reciprocal tax exemption agreements with

• other countries. •. .....
•••' But Alaska is taking a go-it-alone approach. A late-February

• ruling from the state’s highest court gave the revenue d ep artm en t’ ' 
- th e  go-ahead to tax the income of foreign carriers.~,f'‘

” What impact will this have? ' S :

A C C O R D IN G  T O  Juneau economist David Reaume, who ”  
was commissioned_by the cruise ship industry to ̂ analyze the effects,

' the fmandal pinch'could be'widespread —  not limited to theforeign *" 
carriers, but also extending to many companies doing business in 

. international markets, ranging from tourism to resource'' ■ -  
^ d ev e lo p m en t':^ ."  v ; L 7- C  '•

He predicts, for instance, that operational costs for the proposed 
delivery system to export Alaska natural gas will increase betweefrt?jj 

' -$20 million and $30 million a year as a result of the a p p lica tio n o f^ ^  
y  this •" '‘S f *  " w  ‘ I " '
.r.,- “The impact of the tax vvlll be'bome by A lask an s," saysj?ep ^ ?^ Y  
“ Norman Rokeberg, an Anchorage Republican who has iritoSducg*^*- •
. .legislation to apply the applicable IRS exemption to Alaska law. A  t
• "The tax will translate into higher transport fees or lower purchase -■ • 
prices for Alaskan resources." • '  - A ' -

Moreover, says Reaume, the tax will require companies to reduce ‘ ‘ 
expectations of future profitability in Alaska. In turn, that xvill 
affect private sector investments here, and .ultimately, jobs.

This is the exact opposite of what Gov. Knowles has been trying to 
achieve since taking office. ■ - •

Rokebcrgs bill, and a companion measure in the Senate by 
Anchorage Republican Loren Leman, will make it clear that this ' i 
state — like 49 others — will not skim the income of foreign carriers 
doing business here.

The bill deserves Lop priority.
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A nch o rag e  E conom ic  B e v e lo p m e n t c o rp o ra t io n  
T h e  C e n t e r  o f  O p p o r t u n i t y

M arch 26,1998

Represen ta tive Rokeberg, C hairm an ‘ c
H ouse L abor and C om m erce C om m ittee “ ' •
State Capitol, R oom  24 
Juneau, A laska  99801

D ear R epresen ta tive Rokeberg:

The A nchorage Econom ic D evelopm ent Corporation supports HB 472, A n  A c t R e la ting  
to A pportionm en t o f  Business Income. This b ill w ill overturn the recen t dec ision  o f  th e  State 
Suprem e C ourt to a llow  the sta te to  tax incom e from  ships and aircraft ow ned by  foreign 
corporations do ing business in A laska. The A laska Corporation N et Incom e T ax  w ou ld  be 
applied to past, p resen t and fu tu re n e t operating income, The State o f  A laska depends on tou rism  
and trade as its p rincipal econom ic engines. T rade includes the export o f  oil and  gas as w ell as 
seafood, tim ber and a ir cargo. The A ED C  believes the im plem entation o f  business incom e taxes 
on foreign carriers selec tively  w ill have a sign ifican t deleterious effect on  trade fo r th e S ta te  o f  
A laska far in  excess o f  any d irec t revenue ob tained by the measure.

1. The S tate o f  A laska w ou ld  be the on ly state in  the na tion  to  im pose such  a  tax.
This w ou ld  send  a negative signal to som e o f  A laska’s m ost im po rtan t trad ing  
partners, such as Japan. The 1972 incom e tax treaty betw een Jap an  and  the U n ited  
S tates w ou ld  be com prom ised. I f  any  American state im poses such  a  tax, Japan 
w ou ld  recip rocate aga inst all American carriers. This p rin c ip le  has a lready been  
tested  in  N ew  Jersey  and N ew  Y ork  several years sl’o ,

2. Im posing this tax  w ou ld  negate the recen tly secured U. S. D epartm en t o f  
T ransporta tion  ru ling  fo r A laskan international airports to a llow  expanded  cargo 
transfer am ong in ternational and dom estic carriers w ith traffic righ ts in  A laska.
The recen tly  concluded bilateral av iation agreement w ou ld  be  com prom ised by  th is 
action. The p rom o tion  o f  the a ir cargo industry  and related log istics an d  va lue 
added m anufacturing w ou ld  suffer a  severe set back a t a crucial tim e. T he m arke t 
fo r in ternational cargo trade is extrem ely competitive, w ith  narrow  m arg ins 
determ in ing  the distinctions am ong com peting locations. The im position  o f  a 
selective tax on in ternational carriers w ou ld  have a negative e ffec t on som e o f  
A lask a’s strongest con tribu tors to cargo trade.

3. The im position  o f  th is tax w ill discourage high value jo b  developm en t in  A laska. 
For each $50 m illion  generated in taxes, approximately 1,000 existing jo b s  w ou ld  
be  lost. Such a tax discourages investm ent in A laskan pro jects an d  opera tions

660 WoGt Seventh Avenue, Suite 1400 ■ Anchorage, Alaska 09501 ■ phono 907-258-3700 ■ (ax 907- 256-6646 ■ e-mail BodcOalaska.nel
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because it ra ises th e cost o f  transportation to  foreign destinations. A laska  depends 
on  foreign m arkets fo r th e  econom ic value o f  its export products. The A laska 
m arket is no t large enough to  susta in  the econom y here aione, and th e  A m erican 
dom estic m arke t is no t the on ly destination o f  A laskan goods.

4. The im position  o f  th is tax  retroactively  to 1992 connotes a  pun itiv e  app roach to 
in ternational carriers, This sends th e w rong m essage to fo re ign  co rpo ra tions and 
poses troub ling  questions fo r all business investors regard ing  the p ro spec tive  
Taxation po lic ies o f  A laska tow ard  business.

T he grow th  and d iversifica tion o f  the A laska econom y is essential fo r the long  te rm  
v iab ility  o f  th e  state. A  p rosperous fu ture w ill on ly occur in  an env ironm ent w here  tax a tio n  and 
revenue po lic ies are fa ir and even ly d istribu ted on a sound po licy  basis. The im position  o f  a  tax 
on foreign carriers un fa irly  affects A laska ’s m ost im portan t trading partners. This m easu re  w ill 
have a negative effect on  A lask a’s com petitive stand ing in world trade. This se lec tive fo reign  
carrie r tax  m ust no t be im plem ented un ila tera lly  by A laska.. The AEDC  urges you r favorab le  
ac tion  on  HB 472 to rem ove th is im pend ing disaster.

P lease  con tact the A ED C  President, Patric ia DeM arco, should you req u ire  fu rther 
in fo rm ation un th is m atter.

Sincerely,

E rnie Hall
Chairm an o f  the Board o f  D irectors

cc: G overnor K now les
Senato r Pearce

C:AEDC/Commlrt«,li0l!l<ilw/HB'!72 proposed support, wpd
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BILK M a CK-w  
VICE PS£S©ENT 
IMHJl.lC a FFAJXS

April 6 ,1998

R epresen ta t ive  N o rm a n  R okeberg
A laska  State Legislature  
State C ap ito l  - R oom  24 
Juneau , A K  99801-1182

Dear R epresen ta tive  Rokeberg:

I w r i te  you today  n o t  only  as a representative  o f  A laska Airlines, b u t  in  m y  official capacity  as 
State of A laska  Public Affairs C oord ina to r  for the  Air T ra n sp o r t  Association as well.

The A ir T ra n sp o r t  Association (ATA} rep resen ts  the major U.S. dom estic  airlines. O ur  Alaska 
m e m b e rs  inc lude  Alaska Airlines, Reeve A leu tian , Federal Express, United, N orthw est,  
Continental, Delta, Reno Air, America West a n d  U n ite d  Parcel Service. We arc  gravely  
concerned  abou t die possibility the .Alaska D e p a - .—e n t  of R evenue is poised, as a  resu lt  of rr 
recen t  Alaska Suprem e C o u r t  decision, to  im p lem en t  w h a t  am o u n ts  to a n e w  tax on foreign 
f lagged  a ir carriers.

Ln a d d i t io n  to negative  im pacts  o tv io re ig n  flagged carriers a n d  their cus tom ers  in /  laska, the 
im p o si t io n  of such  a  tax is likely to have  a serious negative  im p ac t  o n  in te rna tional airline tax 
agreem en ts  tha t  d e p e n d  on  reciprocal prov is ions  for n o n - taxa t io n  of foreign flagged carriers. 
S im ply  p u t,  any  t im e a state  o r  local govern m en t  in  die  U nited  States im poses  * tax on  foreign 
carriers, it exposes U.S. carriers to the imposition  of s im ilar  taxes in nations  a ro u n d  the globe. 
In ad d i t io n ,  the im position  of such  a  tax w o u ld  seriously  im peril  the International A irp o i t  
sys tem 's  a ttrac tiveness as a scop betw een  Asia a n d  Europe.

In the  past, w h e n ev e r  states h av e  con tem pla ted  im p lem en t in g  such a tax, ATA has successfully 
w o rk e d  w i th  the sta tes  as well as  the U.S. State a n d  T reasu ry  D epartm ents  to h ead  off actual 
im p lem en ta t io n . M ost recently, tire s tates of California, N e w  York a n d  N ew  Jersey have  
w i th d r a w n  p roposa ls  to tax  foreign flagged carriers. To o u r  know ledge, A laska w ou ld  lie the 
only s ta te  in  th e  U nion  im posing  such  a tax if it dec ides  to m o v e  forw ard .

Therefore, ATA  a n d  its m em b ers  respectfully u rg e  y o u  to r e fra in  from im posing a n y  new  taxes 
on  fore ign  carriers a n d  asks you to consider su p p o r t in g  legislation to correct diis problem . If 
w e  m a y  be o f  assistance or sh o u ld  you require  ad d i t io n a l  in fo rm ation , please do  n o t  hesitate  to
contac t  me.

Sincerely,

Is O X f. K v 0.0 S E A T T L E ,  W A  ‘/ S I  0 S C }> 0 0 ■' i  0 (. • I .1 i ■ I 1 0 0
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C O N V E N T I O N  B E T W E E N  T H E  G O V E R N M E N T  
O F  T H E  R E P U B L I C  O F  K O R E A  A N D  T H E  

G O V E R N M E N T  O F  T H E  U N I T E D  S T A T E S  O F  A M E R I C A  F O R
T H E  A V O I D A N C E  O F  

D O U B L E  T A X A T I O N  A N D  T H E  P R E V E N T I O N  

O F  F I S C A L  E V A S I O N  W I T H  R E S P E C T  T O  

T A X E S  O N  I N C O M E  A N D  T H E  

E N C O U R A G E M E N T  O F  
I N T E R N A T I O N A L  T R A D E  A N D  

I N V E S T M E N T

I 1 "•r

•n'

Signed at Seoul June 4. 1976 
Entered into force October 20. 1979

i " i

The G overnm en t of the Republic of K orea and th e  G overnm ent 
of th e  U n ite d  S ta t e s  of A m e r ic a , d e s i r in g  tn  c o n c lu d e  a 
convention for the  avoidance of double ta x a tio n  of incom e and 
th e  p r e v e n tio n  of fiscal ev as io n  a n d  th e  e n c o u ra g e m e n t  of 
in te rn a t io n a l  tra d e  and in v es tm e n t, h av e  a p p o in te d  for th a t  
purpose as th e ir  respective P len ip o ten tia rie s :
The G o v ern m en t of the Republic of K orea:
His Excellency P a rk  Tong-Jin
M in is te r of Foreign Affairs of the R epublic of K orea:’
The G overnm en t of the U nited S ta te s  of A m erica:
Hie E xcellency R ichard L. Sneider
A m b assad o r E x trao rd in a ry  and P le n ip o te n tia ry  of th e  U n ited  
S ta te s  of am erica  Lo the Republic of K orea: 
who h av in g  com m unicated to each o th e r  th e ir  full pow ers, found 
in good and due form, have agreed upon th e  following a rtic les .
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N o t w i t h s t a n d i n g  A r t i c l e  8 ( B u s i n e s s  
P r o f i t s ) ,  i n c o m e  w h i c h  a r e s i d e n t  o f  o n e  o f  
t h e  C o n t r a c t i n g  S t a t e s  d e r i v e s  f r o m  t h e  
o p e r a t i o n  in  i n t e r n a t i o n a l  t r a f f i c  o f  s h i p s  o r  
a i r c r a f t  s h a l l  be  e x e m p t  f r o m  ta x  by  t h e  o t h e r  
C o n t r a c t i n g  S t a t e .  F o r  p u r p o s e s  o f  t h i s  
A r t i c le ,  i n c o m e  d e r i v e d  f r o m  t h e  o p e r a t i o n  in 
i n t e r n a t i o n a l  t r a f f i c  o f  s h i p s  o r  a i r c r a f t  
i n c l u d e s  i n c o m e  i n c i d e n t a l  t o  s u c h  o p e r a ­
t i o n ,  s u c h  a s  i n c o m e  d e r i v e d  f r o m  t h e  u s e  o r  
l e a s e  o f  c o n t a i n e r s ,  t r a i l e r s  f o r  t h e  i n l a n d  
t r a n s p o r t a t i o n  o f  c o n t a i n e r s  a n d  o t h e r  
r e l a t e d  e q u i p m e n t ,  b u t  d o e s  n o t  i n c l u d e  
o t h e r  i n c o m e  f r o m  t h e  i n l a n d  t r a n s p o r t a t i o n  
o f  c o n t a i n e r s .  . • • •

22601-299 90/06 /02
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A r t i c l e  1
R ela ted  P e r s o n s

1. W h e r e  a p e r s o n  s u b j e c t  to  t h e  t a x i n g  
j u r i s d i c t i o n  o f  o n e  o f  t h e  C o n t r a c t i n g  S t a t e s  
a n d  a n y  o t h e r  p e r s o n  a r e  r e l a t e d  a n d  w h e r e  
s u c h  r e l a t e d  p e r s o n s  m a k e  a r r a n g e m e n t s  o r  
i m p o s e  c o n d i t i o n s  b e t w e e n  t h e m s e l v e s  w h ic h  
a r e  d i f f e r e n t  f r o m  t h o s e  w h i c h  w o u l d  be 
m a d e  b e t w e e n  i n d e p e n d e n t  p e r s o n s ,  a n y  
i n c o m e ,  d e d u c t i o n s ,  c r e d i t s ,  o r  a l l o w a n c e s  
w h i c h  w o u l d ,  b u t  fo r  t h o s e  a r r a n g e m e n t s  o r  
c o n d i t i o n s ,  h a v e  b e e n  t a k e n  i n t o  a c c o u n t  in 
c o m p u t i n g  th e  i n c o m e  ( o r  lo s s )  o t ,  o r  t h e  tax 
p a y a b l e  b y ,  o n e  o f  s u c h  p e r s o n s ,  m a y  be  
t a k e n  in t o  a c c o u n t  in c o m p u t i n g  t h e  a m o u n t  
o f  t h e  i n c o m e  s u b j e c t  to  t a x  a n d  t h e  ta x e s  
p a y a b le  by  s u c h  p e r s o n -

2 .  F o r  t h e  p u r p o s e s  o f  t h i s  C o n v e n t i o n ,  a 
p e r s o n  is r e l a t e d  to  a n o t h e r  p e r s o n  if e i t h e r  
p e r s o n  o w n s  o r  c o n t r o l s  d i r e c t l y  o r  i n d i r e c t l y
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1 . A c i t i z e n  o f  o n e  o f  t h e  C o n t r a c t i n g  
S t a t e s  w h o  is a r e s i d e n t  o f  t h e  o t h e r  C o n t r a c ­
t i n g  S ta t e  sh a l l  n o t  be  s u b j e c t e d  in  t h a t  o t h e r  
C o n t r a c t i n g  S ta t e  to  m o r e  b u r d e n s o m e  taxes 
t h a n  a c i t i z e n  o f  t h a t  o t h e r  C o n t r a c t i n g  S ta t e  
w h o  is a  r e s id e n t  th e r e o f .

2 .  A p e r m a n e n t  e s t a b l i s h m e n t  w h i c h  a 
r e s i d e n t  o f  o n e  th e  C o n t r a c t i n g  S t a t e s  h a s  in 
t h e  o t h e r  C o n t r a c t i n g  S t a t e  s h a l l  n o t  be 
s u b j e c t  in  t h a t  o t h e r  C o n t r a c t i n g  S t a t e  to 
m o r e  b u r d e n s o m e  ta x e s  t h a n  a r e s i d e n t  of 
t h a t  o t h e r  C o n t r a c t i n g . S t a t e  c a r r y i n g  o n  the  
s a m e  a c t iv i t i e s .  T h i s  p a r a g r a p h  s h a l l  n o t  be 
c o n s t r u e d  as o b l i g in g  o n e  of t h e  C o n t r a c t i n g  
S t a t e s  to  g r a n t  to  in d iv id u a l  r e s i d e n t s  o f  th e  
o t h e r  C o n t r a c t i n g  S t a t e  a n y  p e r s o n a l  
a l l o w a n c e s ,  re l ie fs ,  o r  d e d u c t i o n s  f o r  t a x a t io n  
p u r p o s e s  o n  a c c o u n t  o f  c ivil s t a t u s  o r  fam ily  
r e s p o n s i b i l i t i e s  w h i c h  t h e  f i r s t - m e n t i o n e d  
C o n t r a c t i n g  S t a t e  g r a n t s  to  i t s  o w n  i n d i v i ­
d u a l  r e s id e n ts .

3 .  A c o r p o r a t i o n  o f  o n e  o f  t h e  C o n t r a c t i n g  
S t a t e s ,  t h e  c a p i t a l  o f  w h i c h  is w h o l l y  c r  
p a r t l y  o w n e d  o r  c o n t r o l . ' - i d ,  d i r e c t l y  o r  
i n d i r e c t l y ,  by o n e  o r  m o r e  r e s i d e n t s  o f  th e  
o t h e r  C o n t r a c t i n g  S t a t e ,  s h a l l  n o t  be 
s u b j e c t e d  in t h e  f i r s t - m e n t i o n e d  C o n t r a c t i n g  
S t a t e  to  a n y  t a x a t i o n  o r  a n y  r e q u i r e m e n t  
c o n n e c t e d  t h e r e w i t h  w h ic h  is o t h e r  o r  m o r e  
b u r d e n s o m e  th a n  th e  ta x a t io n  a n d  c o n n e c t e d  
r e q u i r e m e n t s  to  w h i c h  a c o r p o r a t i o n  o f  th e  
f i r s t - m e n t i o n e d  C o n t r a c t i n g  S t a t e  c a r r y i n g  
o n  th e  s a m e  a c t iv i t i e s ,  th e  c a p i ta l  o f  w h i c h  is 
w h o l ly  o w n e d  o r  c o n t r o l l e d  by  o n e  o r  m o r e
I L J t u u i l t J  U l V I |C  } I I o  t - t  1 |C  t I L t u t  l i u  V ^ U I I l l  U L 1 1 U I1

S t a t e ,  is o r  m a y  be s u b je c te d .

A rtic le  8(>•)-<>];£.-?=-)
B u s in e s s  P ro f i ts

1 v !v > - 7 I4 4 4  4 - r 4 4  4 4 - t f  4 4 4 4 1. I n d u s t r i a l  o r  c o m m e r c i a l  p r o f i t s  o f  a
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A rtic le  l ( 4 |- y - ^ * f l )
T axes C overed

I .  The taxes w h ich are the subject of th is 
Convention are:

(a) In the case oi Korea, the income tax 
and the corporation tax (the Korean Lax), and

(b) In the case of the United States. I lie 
Federal income taxes imposed by I lie In li-rnn l 
Revenue Code (the UnjJxjl.SLntrsJjjLx).
' ,&  This^s-tTnvenLion shall also apply joHayis 
s u b s ta n tia lly  s im ila r  to  those eovuredAhy 
paragraph 1. which are .imposed in add ition 
to,(or in p lna  of, existing taxes after ih ^u a ie  
of s ig jia tu re  of th is C o n v e n t ic i i- u _ ^ ^

3 r  l' or tne purpcTSci of AriTcTe7 (Nomliso-j' 
m in a tio n ), th is Convention shall also apply 
to taxes c f  every k in d  im posed at I lu* 
national,state, or local level. For the purpose 
of A rtic le  28 (Exchange of In fo rm ation) this 
Convention shall also apply to. taxes o f every 
kind imposed at the national level.

41 2  2 =
£ & * £ * !  3 ^ 3
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A rtic le  2 ( tH y h ^  ^  S \  )
G en era l D e fin itio n s

1. fn  th is  Convention, unless the cim texl 
otherwise requires:

(a) (1) The te rm  "K o re a ” means Un- 
Republic of Korea; and

(2) When used in a geographical sense, 
the term  "Korea" means all the te rr ito ry  in 
which the laws re lation to Korean tax are in 
force, The term  also includes:

(A) The te rr ito r ia l sea thereof, ami 
(13) The seabed and suhsn il of Ihv 

s u b m a r in e  areas a d ja c e n t to the const 
thereof, but beyond the te rr ito r ia l sea. over 
w h ich  Korea exercises sovereign righ ts , in 
accordance w ith  In te rn a tio n a l law. fnr the 
purpose of exploration and explo itation nf the 
na tura l resources o f such areas, but only lo 
the  e x te n t th a t the person , p ro p e rty , in ­
a c t iv ity  to w h ich  th is  C onvention is being
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J O I N T - S T O C K  C O V P A  N

A E R O F L O T
Russian In tern a t io n a l  A ir l in e s

P.O. Box 91602 
Anchorage. AK 99509-1602 
Tel: 0907) 248-8400 
Fax: (907) 248-8404 
SITA: ANCTOSU

A pril  1. 1998

R epre se n ta t iv e  M a rk  H a n le y  
C o-C ha ir  H ouse  F inance  C o m m it te e  
Fa X:(907) 465-4939

v ia  f a c s im il e

D ear R e p re se n ta t iv e  H an ley :

I am  w rit in g  to y o u  to ex p re ss  A ero flo t  R ussian  In te rna t iona l  A irlines full s u p p o r t  of house  Bill 
4 /2 . W c  are an  In te rna t iona l  p a s s e n g e r / c a r g o  a ir l ines  tha t  has  been d o in g  b us iness  in A laska  
for m ore  than 10 years.

Aeroflot em p lo y s  7 peo p le  in  o u r  A n ch o rag e  office 3nd  m a n y  o th e r  jobs a t  the a i r p o r t  a m  tied to 
o u r  lan d in g s  a t  A nch o rag e  In te rn a t io n a l  A irpor t .

Recently w e  h a v e  seen  a decrease  in o u r  p a ssen g e r  traffic from  A nch o rag e  an d  a n  inc rease  in 
p assen g e r  b o a rd in g s  from  o u r  Seattle  office. W ith  the  lo w er  p a ss e n g e r  n u m b e r s  in A nch o rag e  
we a re  try ing  to red u c e  costs e v e ry w h e r e  w e  can. 1/ this n e w  tax is enac ted  in A laska  it w o u ld  be  
the on ly  State to w hich  w e  flv th a t  w e  w o u ld  be  r e q u i re d  to p ay  such  a tax. T h e  a d d i t io n a l  tax 
b u rd e n  could  force o u r  h e a d q u a r te rs  to look a t over-fly ing  A nchorage  on o u r  R ussian  Far East 
flights, if the m a n d a to ry  s to p  for A n c h o ra g e  is r e m o v e d  from the b ila tera l  a i r  trea ty  b e tw een  
Russia a n d  A m erica.

I thank  you  for y o u r  co n s id e ra t io n  o f  this mutter .

S in c e re ly ,

A le x a n d e r  Balaur 
M an ag e r ,  A laska Region

P o ® t - i r  F a x -  N o t e  7 6 7 1 o —  a / ^  /

To 6 r R t t  C H A r t P lt * F ,a m  d z v z r j S u * J
C o y D o p i . C o .

P h 0 n „  .  ■ *  C j P n o o a  *

F o ‘ * w - . * 7 ^ h r
F a *  n
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April I", 1998

Represen ta tive M ark H anley 
Co-C luir House F inance C om m racc 
FAX: (907) 465 - 4939

VIA FAX TRA.VSMISSfOjV

D ear R epresentative Hanley'

I am  w riting to you ioday  to express Cathay Pacific A irways' fill! support o f  H ouse BiU 472. Wo 
are  an  international passenger/cargo airline that has bccti conducting business in A nchorage for 
m ore rhnn 7 years.

I am  sure you w i|J app rec ia te  that one o f  the most attractive benefits o f  u tilis in g  A ncho rage as a 
tran s it point for international a ir cairiers, are the various costs associated w ith a tran sit operatKXi. 
M any carriers, such as Cathay Pacific, that do not uplifl revenue cargo 'passengers from  
Anchorage, g reatly  depend on the cost efficiency o f  Anchorage as a v iable transit po in t between 
Sou theast Asia and North America. We are comm itted to ach ieving the m ost econom ical means 
o f  opera ting  in Anchorage w ithou t comprom ising service.

I f  this incom e tax  w ere enacted. A laska would be the only S u to  in lha Unite S S tates to  levy such 
a la*. Curren tly  th e  international cargo growth is curren tly  estim ated a t an im p ressive 15% per 
month. The City o f  A nchorage benefits significantly from this grow th, how eve r this tax  could 
lead in ternational a irlines to  view  .Anchorage as 211 unfavorable p lace to do  business. The 
ram ifica tions o f  th is  tax nra tremendous and w ill no doubt hove an ex trem e impact on 
in te rna tional av ia tion  in A laska.

Y ou r consideration in tin’s m atte r is greatly appreciated 

S incerely.
C A TH A Y  PA C IFIC  A IRW AYS LTD

A ir p o r t  S e r v ic e s  M a n a g e r

C * t t l » y  »r » c f ( l o  A i r w a y *  l i m i t e d

Room Na. 203. Nc-lfi Terminal 
P.O. Dot I?0104 
Ancnorag* InteruaVonal Aroon 
AncOorage, AX U SA. 69519-0104
Ttlcpnonc; (307) 2*3-3954 
Facsimile; (907| 2* J  36G3 
SITa ANCK2CX

S»* l l r  Cnni|>
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R epresenraiive M ark  H anley 
Co-Chair H ouse F inance C om m ittee 
Fax: (907) 465-4939

D ear R epresen tative H anley,

T am writing to you in lull support of House Bill 472, as the G eneral M anager o f the 
Sheraton A nchorage H otel and Inter-A laska H otels In corpora ted  and sister company to 
Hanjin In ternational C orporation  (a foreign co rporation) the paren t com pany of K orean 
Air, I also rep resen t the in terests of K orean A ir in A laska.

As long term  partne rs  with the City of A nchorage and S tate o f A laska, we have been 
involved in a variety  of business based in Alaska. O ur holdings have or do include real 
properly, ap a rtm en t buildings, cargo/passenger flights, in-flight catering facilities, 
laundry/linen cooperative com pany, and of course, the S hera ton  A nchorage H otel. O ur 
Alaska opera tions account for a to tal in excess of 350 full rim e AJaskan em ployees including 
airport staff. O ur investm ents show a desire to partic ipate  a t all levels o f both business and 
social growth for th e  city and state. O ur com m itm ents to da te  encom pass m ore than just 
economic stability fo r ou r em ployees, but the reality o f participating in significant ways to 
a long list o f charitable, organizations and groups th a t provide for the g reate r well being of 
the entire com m unity.

To provide a little history on the A nchorage In ternational A irpo rt and ou r business 
operations, please recall approxim ately ren (1.0) years ago 1987. D uring this tim e period 
Anchorage lost nearly every foreign air ca rrier as a result o f the opening o f Russian 
Airspace and increased  technology. The reason business was lost was th a t the carriers found 
significant econom ic gains by using Russian A irspace and the ability to elim inate A nchorage 
as a technical stop. M oreover, as fees, taxes, landing rights, and o ther taxes continue to 
escalate all carriers will again be forced to evaluate oprions and costs. Since A nchorage is 
not a final destination  for any or the 12 foreign carriers, p lease consider that other options 
are and will becom e available. It has already been d e term ined  that Stockholm  is over 15



m inutes closer to the Hast C oast for a m ajority o f flights from A sia, a significant savings to 
daily operations. In addition, as Russians locations continue to im prove facilities and 
logistical concerns these locations will again receive future consideration . T he curren t 
econom ic crisis in Asia also plays a role iu these decisions. In addition, regardless o f the 
S tate Suprem e C ourt decision K orea and  the U.S. G overnm ent have a standing law rhat 
elim inates double taxation scenarios, clearly this new law would violate that Federal 
agreem ent. (See attached partial docum ent.)

At this tim e, the cost o f doing business has been in favor of not only m aintaining A laskan 
operations but to significantly develop systems and infrastructure th a t will lend itself to 
increases to the year 2000 and beyond provided Anchorage rem ains economically 
com petitive.

In closing, if this income tax is enacted, Alaska would be the only S tate in the nation to levy 
such a tax. Tin's tax would lead many nations to view A laska as an unfavorable place to do 
business and open the door co these countries to levy sim ilar taxes on A m erican based 
operators. The ram ifications of this rax are immense and will have a drastic im pact on this 
state and virtually all business ventures including tourism, natural resources, and future 
business developm ent. I cannot think of a more devastating blow to the econom ic growth 
that A laska has enjoyed for the last several years.

I would be happy to provide any additional inform ation or com m ents th a t you desire and 
will be in Juneau  on W ednesday and Thursday ifyou have time to schedule an appointm ent.

Sincerely,

G reg C ham pion 
G enera! M anager



I n t e r n a t i o n a l  A i r  T r a n s p o r t  A s s o c i a t i o n

1A TA  C en tre ,  R o u te  d e  l’A £ ro p o rr 33 
P .O .  Box 416
CH '1215 G e n e v a  15 A irp o r t  
Sw itz e rlan d

Facsimile No: +1 (907) 465-2040 
(2 Pages)

Re: House B ill No. 472

Dear Representative Hanley.

On behalf o f the International A ir  Transport Association (IATA ), the trade association 
comprised o f 256 member airlines from over 150 countries, I  wish to express the strongest 
support for House B ill No. 472. HB 472 would ensure that the income o f non-U.S. airlines 
serving Alaska would be exempt from the state’s income tax in accordance with U.S. 
Internal Revenue Code Section 883.

IATA is deeply concerned with the potentially far-reaching ramifications o f the recent 
Alaska Supreme Court decision in Alaska v. OSG Bulk Ships, Inc. Indeed, it is our 
understanding that on the basis of this decision, the Department o f Revenue plans to levy the 
Alaska corporate income tax on the income denved by non-U.S. airlines from the operation 
of their aircraft in international traffic.

It is w idely known that U.S. IRC Section 883 exempts the income o f non-U.S. airlines at the 
federal level on the basis o f reciprocity. These reciprocal exemptions are generally 
embodied in numerous U.S. treaties for the avoidance o f double taxation. IATA firm ly 
believes that U.S. IRC Section 883 is intended, inter alia, to eliminate the risk o f multiple 
taxation o f the income derived by the aircraft o f both U.S. and non-U.S. airlines in 
international traffic.

If the State o f Alaska chooses not to adhere to the reciprocal tax exemption provisions o f 
U.S. IRC Section 883, non-U.S. airlines w ill be exposed to double (and even multiple) 
taxation, as they arc already subject to national (and often local) income taxes in their 
respective countries o f domicile. Furthermore, one immediate consequence o f this lax
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treatment o f  non-U .S . airlines will be the exposure o f  U.S. airlines to the reciprocal 
imposition o f  sim ilar  taxes in the many foreign jurisdictions w hich  they serve. Ultimately, 
the intricate w orldw ide network o f  reciprocal tax r tg im es  will be seriously jeopardized.

LATA also believes that any imposition of an incom e tax on the international operations o f  
the non-U.S. airlines serving A laska would ignore the taxes and charges already paid by  
them for tbnir local operations as well as the significant direct and indirect contributions they 
make to the econom y o f  the state. W e believe that HB 472  sends a strong signal to the  
international airline com m unity  that the  State o f  Alaska encourages their business on the  
basis o f  long-established international tax regimes.

Based upon the foregoing, IATA strongly urges you to take all necessary steps to ensure the  
passage o f  H ouse  B il l  No. 472.

Yours sincere!

Tony Kelly 
Director
Industry Monetary Affairs
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A l a s k a  F o r e s t  A s s o c i a t i o n ,  I n c

April 2, 1998 o 111 STEDMAN SUITE 200 
KETCHIKAN. ALASKA 99901-6599 
Phone 907-225-6114 
TAX 907-225-5920

The Honorable Mark Hanley 
The Honorable Gene Them'ault 
Alaska House of Representatives 
State Capitol 
Juneau, AK 99801

Dear Representatives Hanley and Therriault;

The Alaska Forest Association strongly supports House Bill 472. “An Act rriating to 
apportionment of business income.” The Alaska forest industry depends heavily on foreign vessels 
for shipments of logs and wood products to its trading partners around the Pacific Rim. The recent 
Alaska Supreme Court ruling that the exemption in §883 of the Internal Revenue Code does not 
apply in Alaska will have a significant deleterious effect on those shipments.

Fortunately, the problem can be fixed with a simple change in state statute. House Bill 472, 
introduced by the House Labor and Commerce Committee, provides the necessary amendment, and 
I urge you to take speedy action to ensure passage of tliis bill. I cannot emphasize enough the 
importance o f making the change this year, before a disruption in Alaska's trade occurs.

Please move MB 472 through the Finance Committee at the earliest opportunity, and support it when 
it reaches the House floor.

Thank you for your consistent support lor Alaska’s resource development industries. We would 
especially appreciate your help on tin’s new issue.

Executive Director

cc: Representative Mulder
Representative Davis 
Representative Foster 
Representative Kelly 
Representative Kohring 
Representative Martin 
Representative Davies 
Representative Grussendorf

IInly9H04_lir.u'pcl1 April 2, 199If piV,c j

Sincerely,

SERVING ALASKA'S FOREST INDUSTRY
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Reprcsenlalive Moses 
Representative Rokeberg 
Representative Phillips 
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April 3, 1998

BY FACSIM ILE

M r. Joe Kyle 
Executive Director 
Alaska Steamship Association 
234 Gold Street 
Juneau, Alaska 99801

Re: Potential Retaliatory Impact on U.S. Carriers Abroad of State
Taxation of Foreign Carriers

Dear Mr. Kyle:

You have asked me to describe the retaliatory impact abroad on U.S. 
shipping and air transport companies that could occur if a U.S. state or locality were 
to impose state or local income taxation on foreign shipping and air transport 
companies that are not subject to U.S. federal income taxation as a result o f U.S. 
income tax treaties with foreign countries.

We are not aware o f any U.S. state or locality that currently subjects 
to state or local taxation the income of foreign carriers that are eligible for the 
benefits o f reciprocal shipping income agreements. Under such agreements, foreign 
countries exempt U.S. carriers from foreign tax if the United States reciprocally 
exempts foreign carriers from U.S. tax. U.S. income tax treaties or other 
agreements with over 70 countries provide such reciprocal exemptions. However, if 
state or local income taxes were to be imposed on foreign carriers by even one U.S. 
state or locality (as the State of Alaska currently is considering doing), retaliation by 
foreign jurisdictions would be permitted under U.S. income tax treaties, as 
discussed below.

For example, under the income tax treaties that the United States has 
entered into with Japan, Italy, and France, each country exempts from its national

New York 
^KuKingroc 
Lot AngeJe* 
ChuLxie 
londoa

C:VDocsopcr»\Dclih3\KiJan\00266a5.Li
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income tax the income derived by a resident of the other jurisdiction from the 
operation of ships or aircraft in international traffic.1 Moreover, through exchanges 
o f diplomatic notes, these foreign nations also exempt the income of U.S. shipping 
and air transport companies from local taxes, such as the enterprise tax in Japan,2 
the “TLOR” in Italy, or the "taxc professionnelle" in France,4 provided that no 
state, county, or locai government in the United States levies an income tax on 
shipping and air transport companies resident in such countries. So, for example, if 
no U.S. state or locality taxes the income of a Japanese shipping and air transport 
company, a U.S. shipping and air transport!company that moves cargo between the 
United States and Japan would pay only U.S. federal, state, and local income taxes 
because it would be exempt from Japanese national and local income taxes. 
Similarly, a Japanese shipping or air transport company moving cargo between 
Japan and the United States would be exempt from U.S. federal, state and local 
income taxes and would only pay Japanese national and local income taxes. 
Although Congress has not enacted a sramte or entered into a treaty that would 
require the states to exempt non-U.S. shipping and air transport companies from 
state and local income taxes, the U.S. Departments o f State and Treasury have 
actively enlisted the cooperation of the U.S. states and localities in advancing this 
policy. For example, in recent years both the States of New York and New Jersey 
contemplated taxing foreign carriers. State and Treasury Department officials had 
discussions with tax officials from those states, encouraging them not Co tax foreign 
carriers because of the retaliatory impact such taxation could have on U.S. carriers 
abroad. Both New York and New Jersey decided not to impose their taxes on 
foreign carriers.

I f  any U.S. state or locality (e.g., Alaska) were to tax the income of 
shipping and air transport companies residing in, Japan, Italy, or France, the 
equivalents of states or localities in those countries could then impose their taxes on 
U.S. shipping and air trans-port com panies.: To illustrate, in the 1971 exchange of 
diplomatic notes, the Japanese government stated that if a U.S. locality were to levy 
an income tax on Japanese shipping and air transport companies, the Japanese 
government would “take necessary measures” to let local Japanese authorities levy 
the Japanese enterprise tax on all U .S. shipping and air transport companies. 
Therefore, regardless of whether it is a resident of the state or locality that initially 
imposed the income tax on Japanese shipping and air transport companies, a U.S. 
shipping or air transport company that moves cargo or passengers between the

! Income Tax Convention, M arch 8, 1971, U.S.-Japan, Article 10. Income 
Tax Convention, April 17, 1984, U.S.-Italy, Article 8(1). Income and Capital Tax 
Convention, August 31, 1994, U .S.-France Article 8(1).

Exchange of Notes, March 8, 1971, U.S.-Japan.
Exchange of Notes, April 17, 1984, U.S.- Jtaly.
Exchange of Notes, August 31, 1994, U .S.-France.
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United States and Japan could become required to pay local Japanese income taxes 
in addition to its U .S. income taxes, although the company would still be exempt 
from the Japanese national income tax. The corresponding Japanese shipping and 
air transport company would similarly pay U.S. state and local income taxes in 
addition to its Japanese income taxes. Similar provisions arc included in the 
exchanges of diplomatic notes with Italy and France.

While Japan, Italy, and Frdnce have formal agreements with the 
United States in this regard, we understand that informal agreements o f a similar 
nature exist with many other of the 70 countries which provide reciprocal 
exemptions to U.S. carriers. Thus, the taxation of foreign carriers by Alaska could 
directly result in retaliatory taxes being imposed on U.S. earners in a number of 
foreign jurisdictions.

i
If  I can provide you with additional information in this regard, please 

let me know. ;

Sincerely,

Kenneth Kleini

* *  T O T A L  P A G E . 0 0 4  * *
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PRODUCTION DEPARTMENT 
ALASKA INTEREST

JAMES F. 2RANCH 
PRODUCTION MANAGER • ALASKA

March 30,1908

The Honorable Norman Rokeberg 
Alaska State Legislature 
State Capital (MS 3100)
Juneau, Alaska 99801-1182

Dear Representative Rokeberg:

Exxon continues to support efforts to make Alaska's tax statutes more consistent 
with the Internal Revenue Code, including clarifying the Legislature's intent to 
adopt Internal Revenue Code Section 883. Since House Bill 472 is consistent 
with this principle, Exxon supports your efforts with the bill.

DMSidgo

A OlViSION OF EXXON CORPORATION
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B e f o r e  t h e  A l a s k a  H o u s e  L a b o r  &  C o m m e r c e  C o m m i t t e e

March 30, 1998

The Problem
• The A laska N et Incom e Tax Act (ANITA) incorporates, by reference, groups of 

sections of the US Internal Revenue Service Code.
• The A laska D epartm ent of Revenue (or more likely an attorney working for the 

Departm ent o f Law) opined that Alaska, for the purposes of calculating tax liability 
under A NITA, could/should include the w orldw ide net incom e of s lipp ing  
corporations without regard to the country of registration(flag) of the vessels operated 
by the corporation. As a result, the DOR attempted to implement the attorney’s 
opinion and was sued by OSG Bulk Ships, Inc. OSG is US subsidiary of a parent US 
corporation, which parent has subsidiaries which operate foreign flag vessels. Having 
not seen the legal opinion upon which DOR acted, there is no way of knowing if the 
opinion addressed non-US corporations which have foreign flag vessels or foreign 
registered aircraft servicing Alaska.

•  It appears that the OSG argument in court centered around the so-called Section 883 
exem ption granted under US IRS code. Section 883 is included in a block of IRS 
sections included by reference in ANITA.

•  OSG prevailed in Alaska Superior Court, the Department of Revenue prevailed on 
appeal to the Alaska Supreme Court. In ruling in favor o f the Department of Revenue 
the Alaska Supreme Court eliminated the 883 exemption which exempts foreign flag 
vessels and foreign registered aircraft from  taxation if the country of registration 
grants an exemption to US flag vessels and US registered aircraft.

___________________ Consequence of Alaska Supreme Court Decision___________________
A l l  n o n - U S  c o r p o r a t i o n s  w h i c h  o p e r a t e  f o r e i g n  f l a g  V e s s e l s  a n d / o r  f o r e i g n  
r e g i s t e r e d  a i r c r a f t  c a l l i n g  a t  A l a s k a n  p o r t s / a i r p o r t s  a r e  s u b j e c t  t o  t a x a t i o n  
u n d e r  ANITA. T h e i r  w o r l d w i d e  n e t  i n c o m e  c a n  b e  t a x e d  i n  p r o p o r t i o n  t o  t h e  
t i m e  s p e n t  a t  a  p o r t / a i r p o r t  in  A l a s k a .

Except for North Slope oil, all seaborn A laska exports (coal, timber, fish, ore & ore 
concentrates, gravel) to foreign destinations move in foreign flag vessels owned by non- 
US corporations. In the absence of restoring via statute the 883 exemption, the world 
wide net income of-the of the non-US corporate owners of these foreign flag vessels will 
become subject to taxation under ANITA.

This would be a new tax. Alaska would be the only state which assesses such a tax. 
W hile the federal government cannot dictate State taxation policy, such a new tax would 
violate federal trade treaties with A laska’s most important trading partnef’-Japan. Sub 
national governments in foreign countries could impose income taxes on US corporations 
not now subject to taxation without violating treaties with the US.

The Alaskan consum er (im ported 'oods) and the Alaskan producer (exported goods) 
would pay for this new tax in higher freight rates. Depending on specific circumstances, 
this new tax could kill an existing export deal or cause a potential export deal to be 
stillborn. Alternatively, depending on specific circumstances, imposition of this new tax



T e s t i a  j n y  o f  R o b e r t  B .  S t  e s  
B e f o r e  t h e  A l a s k a  H o u s e  L a b o r  &  C o m m e r c e  C o m m i t t e e

March 30, 1998

could create additional collection and audit costs and result in no new revenue being 
collected.

I w ould question w hether, in enacting and/or m odifying ANITA, it was ever the 
legislature’s intent to attempt to impose corporate income taxes on the foreign owners of 
foreign flag vessels or foreign registered aircraft. Nor do I believe that it is an unstated 
policy o f the current administration to attem pt to tax foreign owners of foreign flag 
vessels or foreign registered aircraft. I do believe that the Alaska Supreme Court had no 
idea o f the potential consequences o f their opinion. The net result is that the Alaska 
Supreme Court was in effect setting policy rather than interpreting law.

HB 472 is a simple, clear and unambiguous statement that it is not the policy of the State 
of Alaska to impose corporate income taxes on foreign owners o f foreign flag vessels or 
foreign registered aircraft.

In the absence of enactment o f such a bill, Alaska:
•  W ill have the dubious distinction of being the only state in the United States to 

attempt to tax entities that even the federal government does not tax..
• Sends a clear message that Alaska can’t be trusted to abide by international trade 

treaties executed by the federal government.
» Add to the cost o f foreign goods imported to Alaska and the cost of goods exported 

from Alaska.
• W ould impose a new tax in the absence of any understanding of the revenue 

production potential, cost o f administration, or probable consequences.
•  Has the potential o f severely effecting economic viability o f existing resource export 

deals and po.ccibly destroying the economic viability o f developing resource export 
deals.

Thank you for the opportunity to present this testimony and I respectfully request that the 
Alaska Legislature address this important problem  by passing HB 472 at the earliest 
possible date.

To use the words o f an Assistant Commissioner of Revenue the State’s action with regard 
to taxation of foreign flag vessels is “ail over the Internet”. It is only by decisive action 
by this legislature that the damage to A laska’s image as “open for business” can be 
minimized.
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COMMITTEE MEMBERS:

REPRESENTATIVE NORMAN ROKEBERG, CHAIRMAN 
REPRESENTATIVE JOHN COWDERY. VICE CHAIRMAN 
REPRESENTATIVE BILL HUOSON 
REPRESENTATIVE JOE RYAN 
REPRESENTATIVE JERRY SANDERS 
REPRESENTATIVE TOM BRICE 
REPRESENTATIVE GENE KUBINA 
COMMITTEE AIOE. SHIRLEY ARMSTRONG 
COMMITTEE SECRETARY. CATHY WOOD 
COMMITTEE HEARING ROOM 17 STA TE CAPITOL

L a b o r  a n d

S P O N S O R  S T A T E M E N T  
HOUSE BILL 472

“An Act relating to apportionment of business income; and providing for an effective date.”

This bill originated at the request of the industries effected by the recent Alaska Supreme 
Court ruling, State of Alaska vs OSG BULK Ships, Inc., dated February 20, 1998, that the Alaska 
Corporation Net Income Tax ("ANITA") applies to the income of foreign flagged ships and aircraft 
bringing goods and oassengers to and from Alaska.

This new tax burden will have a chilling effect on commercial development, international trade 
and job creation in this state. It will slam the door on the myth that “Alaska is open for Business". If 
the Department of Revenue implements this new tax, Alaska would be the o n l y  s t a t e  to have such a 
tax.

The court held that the exemption from taxation granted in 26 U.S.C. Section 883 "is impliedly 
excepted to [or modified] by the ANITA" (italics added). The Legislature adopted Section 883 when it 
enacted AS 43.20.021 (a) "Sections 26 U.S.C. 1-1399 and 6001-7872 (Internal Revenue code), as 
amended, are adopted by reference...", (See the bill.). The Court found otherwise.

The issue for the Legislature and the Administration can be posited as: Should the public 
policy of the State of Alaska be to tax the net income of foreign flagged/owned ships, aircraft, railroad 
roll^g stock and communication satellites contrary to the tax law of the United States and it's 
agreements with foreign governments engaged in commerce in our state?

A strong indication that the Legislature intended to adopt Section 883 without exception is 
evident by the rejection of legislation sought by the Department of Revenue in 1991-1992. This 
legislation specifically stated that Section 883 was not adopted into Alaska tax law.

Commerce of the state of Alaska will be severely impacted without passage of HB 472. The 
following business sectors would be directly taxed; subject to foreign retaliation or secondarily 
effected: international air cargo, air couriers, and airlines; fishers and seafood processors; mining 
and coal companies; cruiseship lines and tourism; timber and wood products; manufacturing firms; 
and oil and LNG exports.

The imposition of a new business tax, for an as yet unknown amount, will have a detrimental 
effect on the business and employment of Alaskans.

INTERIM:
716V/EST 4TH AVENUE. SUfTE M 0 
ANCHORAGE. AK 99501 
PHONE: (907)258-8191 
FAX: (907)256-2916

cceeinu-
STATE CAPrTOL. ROOM 24 
JUNEAU. AK 99601-1102 
PHONE: (907) 465-4954 
FAX: (907) 465-2040

C o m m e r c e  C o m m i t t e e

3/28/98
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"'PR 6 1QQRMEMORANDUM State of Alaska
l0MM|OSIG!\IER’S OFFICE Departm ent of Law

t o : D eborah  V og t DATE: A pril 6, 1998
D epu ty  C om m issioner 
A laska D epartm en t o f  R evenue

FILE:

TEL NO.: 465-3600

FROM: Stephen C. S l o t n i c k ^ - ^  SUBJECT: R etroactive repeal o f  taxes
A ssis tan t A tto rney  G eneral

Y ou have asked abou t th e  constitu tionality  o f  re troactiv ity  p rov isions in  
H B  472 and SB 345. B oth  o f  these  b ills p rovide an  exem ption from  tax  fo r certa in  
fo re ign  corporations. U nder cu rren t law , these corporations w ould n o t be en titled  to  th is 
tax  exem ption . A lthough w e have n o t had  tim e to  exhaustively  research th is question , w e 
conclude th a t retroactive application  o f  this exem ption  probably  violates the pub lic  
pu rpo se  c lause  o f  the A laska C onstitu tion .

DISCUSSION

A rticle IX, Section 6 o f  the A laska C onstitu tion provides that “ [n]o tax  shall 
be  lev ied  o r appropria tion  o f  pub lic  m oney  m ade, or public property  transferred , n o r  shall 
the pub lic  c red it be used, excep t fo r a pub lic  purpose.”

In  general, p rospective application  o f  a tax  credit or exem ption is en tire ly  
consisten t w ith  the pub lic  pu rpose clause. T ax exem ptions and credits are usually  
in tended  to stim ulate the econom y and prom ote developm ent. C ertainly, to qualify  fo r 
the cred it o r exem ption the taxpayer w ill have to  earn  som e incom e in  the state. B y 
adop ting  a  prospective tax  credit, the leg isla ture necessarily  has found a public purpose, 
and  courts w ill no t second guess these  reasonab le  legislative findings. DeArmond  v.
Alaska State Development Corp., 376 P .2d 717, 721 (A laska 1962).

Retr oactive application  o f  a tax  exem ption or credit, o r retroactive rep eal o f  
a tax, on  th e  o ther hand, p resen ts a d ifferen t question. In th is case, the adoption o f  a 
re troac tive repeal resem bles an appropria tion  to individual taxpayers. T he liab ility  
created  b y  th e  tax has resulted  e ither in  m oney being paid  to the state treasury  o r in  a deb t 
to  the state. In  either case, the righ t to the m oney  has clearly  vested in  the state.
M oreover, th e  rationale o f  encourag ing  fu ture investm ent o r industry  in the state is c learly
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absen t— the taxpayer w ill have a lready  earned  incom e in  the state w hich  has accrued  a 
tax  liability .

N o  A laska case o f  w h ich  w e are aw are addresses th is issue. Tw o previous 
A tto rney  G eneral O pinions, how ever, have discussed the question, and concluded  th a t in  
m ost circum stances, a  re troactive tax  repeal w ould  violate the A laska C onstitu tion . See . 
1980 Inf. Op. A tt’y  G en. (663-81-0215; 663-81-0187; Sept. 22) (re troactive rep eal o f  
incom e tax  fo r 1978 and ea rlier w ould  violate public  purpose clause, b u t re troactive 
repeal fo r 1979 w ould serve public  purpose because it  w ould  fulfill prom ise o f  ea rlie r 
unconstitu tional leg isla tion  that had  repealed  o r d intin ished tax  liability); 1980 Inf. Op. 
A tt’y  G en. (J-66-160-81; N ov. 19, 1980) (proposed retroactive exem ption o f  no n resid en t 
com m ercial airline em ployees from  stale incom e tax  w ould violate pub lic  pu rpo se  clause, 
even though tax  had n o t been  co llected  and w as unexpected because o f  em p lo y er’s fa ilu re  
to w ithhold). B oth  o f  these op in ions acknow ledge that a retroactive repeai o f  a tax  is 
constitu tional w here it serves an  overrid ing public purpose, such as d ischarg ing  a “m oral 
obligation.”

T he Septem ber 22  op in ion  found such a m oral obligation fo r tax  y e a r 1979. 
F o r that tax year, the leg isla ture had, in  1979, adopted  exem ptions to tax th a t w ould  have 
elim inated  or significantly  d im in ished  the state incom e tax liability  for m ost indiv iduals. 
T hese exem ptions w ere la ter he ld  unconstitu tional, thus restoring fu ll tax  liab ility  fo r all 
taxpayers. See Williams v. Zobel, 619 P .2d 422 (A laska 1980). B ecause m any  taxpayers 
had  a reasonab le  expectation th a t they  w ould  no t have to pay tax fo r 1979, and o thers 
reasonab ly  expected a d im in ished  tax  liability , the opinion concluded th a t the state  had  a 
“m oral ob ligation” to m eet th e  expectations that »t had  raised. A ccordingly , the repeal 
w as found  to have a public  purpose.

G iven our lim ited  tim e, w e have rev iew ed only a few  cases from  o ther 
ju risd ic tio ns on  th is question. T hese cases have supported  the conclusion reached  by  the 
tw o A tto rney  G eneral O pinions. T he general ru le is th a t retroactive tax repeals do no t 
serve a public purpose. Estate o f  Austin  v. Austin, 254  Cal. Rptr. 372, 374 (Cal. A pp. 4 th  
1988) (“T he repeal o f  these provisions cannot be applied  retroactively, fo r to do  so w ould  
effect a  prohib ited  gift o f  state  funds.”); In  re Estate ofSkinker, 303 P .2d 745, 748-49  
(Cal. 1956) (“W here a tax  has becom e due, a subsequent act o f  the L egislature reducing  
the tax  by  reason  o f  the change in the exem ptions, tax  rates, or fo r that m atter in  any  w ay, 
is  he ld  to be a g ift o f  state m onies and is prohib ited  by  article IV, section  31 o f  the 
C alifo rn ia  C onstitu tion .”); Wilentzv. Hendrickson, 38 A .2d 199, 205-06 (N .J. Ct. o f  
E rrors and A ppeals 1944) (leg islation  provid ing  forgiveness o f  delinquent in terest on  
back taxes is unconstitu tional as an appropriation  o f  public m oney lo r  p rivate purpose
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because it is n o t supported  b y  a  legal, equitable or m oral considera tion ).1 In som e 
circum stances, how ever, a p u b lic  pu ipo se  is found to  ju s tify  retroactive reductions o f  tax 
liability . E.g., Japan Line, L td  v. McCaffree, 558 P .2 d 2 1 1 , 214 (W ash. 1977) 
(re troactive repeal o f  a  p roperty  tax  is  n o t unconstitu tional g ift o f  state  resources w here 
tax  has b een  rep laced  by  an  excise  tax); State ex rel. Adams v. County Com 'rs o f  
F a irfie ld  County, 121 A. 800, 803 (C onn. 1923) (p rinciples o f  equ ity  and  fa ir  dealing  . 
support constitu tionality  o f  A c t provid ing  fo r refund o f  fees fo r liq uo r licenses after 
selling  o f  liquor becam e illegal).

4

T he question  here  is w hether the facts o f  this tax rep eal create  a “m oral 
ob ligation” su ffic ien t to  ju s tify  apply ing the tax repeal retroactively. In our view , a  court 
is un likely  to  find such a m oral obligation.

H ere, the p ropo sed  leg isla tion w ould  allow  certain taxpayers to c la im  an 
exem ption. The taxpayers w ho  w ould  qualify  fo r the exem ption are those w ho w ould  be 
exem pt un der IR C  § 883— foreign  corporations w ith  incom e from  sh ips o r airp lanes 
w hose coun try  o f  orig in  prov ides a sim ilar exem ption for U nited S tates corporations. 
M ost o f  the taxpayers elig ib le fo r  this federal exem ption have no t been reporting  their 
883 incom e to the D epartm ent o r paying tax on their 883 incom e u n d e r the A laska N et 
Incom e T ax  A ct fo r m any years. A lthough the D epartm ent o f  R evenue has considered  
this incom e taxable, it has been  unclear w hether section 883 w as incorporated  in to the 
A laska N e t Incom e T ax A ct. G iven  that 883 incom e has not been reported  to  the 
D epartm ent, on ly in  iso lated  cases has the D epartm ent been able to aud it returns and 
issue assessm ents requiring  paym ent o f  tax on that incom e.

In the 1980s, the  D epartm ent pursued an enforcem ent action regard ing  its 
in terp retation  o f  section  883 in  a series o f  assessm ents against a taxpayer th a t included 
fo reign  sh ipp ing  corporations in  its un itary  business. The A laska Suprem e C ourt recently

1 O ne state court has h e ld  that die lim itation on legislative pow er to retroactively  
reduce tax  liab ility  “does n o t app ly  before the taxes have been co llected .” Seattle-King 
County Council o f  Camp F ire  v. D ep ’t o f  Revenue, 711 P .2d 300, 303 (W ash. 1985). 
This resu lt is no t consisten t w ith  the o ther cases that we have found, and appears to  be 
based on  the language o f  W ash ing ton ’s constitution, w hich is d ifferen t from  A lask a’s. 
M oreover, w e do no t find th is reason ing  persuasive. W e think A lask a’s courts are m ore 
likely  to fo llow  the C alifo rn ia Suprem e C ourt’s opinion that “ [t]he L egislatu re canno t by 
a subsequent ac t increase o r decrease the rate, rem it die tax, o r in any  w ay surrender, 
im pair o r lim it righ ts Uiat have becom e fixed .” Skinker, 303 P .2d at 748.
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affirm ed the D epartm en t’s position  th a t section 883 w as n o t incorpora ted  in to  the A laska
N et Incom e T ax  A ct. State v. OSG Bulk Ships, _  P. 2d , O p. N o. 4951 (A laska Suprem e
C ourt, Feb. 20, 1998). T hus, i t  is no w  clear th a t 883 incom e is taxable  u n d e r the A laska 
N e t Incom e T ax  A ct. In  response , the legislature is proposing  to  ad op t leg isla tion  
reversing  th e  ou tcom e o f  the OSG decision, and allow ing fo reign  co ipo rations to  cla im  
the 883 exem ption  on  th e ir A laska returns.

W e recognize th a t th e  taxpayers o ther than O SG  ere like ly  to  assert th a t the 
state has a  m oral ob ligation  to retroac tive ly  apply  the tax  exem ption to  them . T hey  w ill 
assert th a t th ey  did n o t have an expectation  th a t they  ow ed th is tax. T h ey  w ill bo lster th is 
argum ent by  po in ting  ou t th a t A lask a’s position  is unique: o ther states have incorporated  
the 883 exem ption  in to  th e ir tax  codes.

A lthough w e understand  the tax pay ers’ argum ents, w e do n o t th ink  a  court 
w ill find  them  persuasive. T he court does no t v iew  itse lf  as “m aking” law ; in  its view , 
the court m ere ly  “finds” the law . Thus, the law  has alw ays been  that th e  883 exem ption 
is no t incorpora ted  in to  the A laska N e t Incom e T ax Act. T axpayers are charged  w ith  
know ledge o f  the law . Thus, even w hen the prevailing understanding o f  the law  ch ?r  ̂ s  
as a resu lt o f  an  en forcem ent action, courts are n o t likely to acknow ledge an expression 
o f  surprise by  taxpayers.

The reason  fo r this in terpretation is driven hom e by  the v e ry  facts o f  th is 
case. E n forcem ent o f  tax  law s begins w ith  a self-report by  the taxpayers. H ere, m ost 
taxpayers affected  by  the 883 exem ption have never reported  any 883 incom e to  A laska. 
H ad they  reported  th is incom e in  the first place, the D epartm ent could  have in itiated  an 
en forcem ent ac tion  years ago that w ould  have pu t them  on no tice  as to  the correct 
in terp retation  o f  the law . T he tax pay ers’ failure to report canno t be u sed  as a grounds to 
ju stify  a “reasonab le  expec ta tion” that they w ould  n o t ow e the tax .2

M oreover, in  these circum stances, it is d ifficu lt fo r taxpayers to claim  that 
they  had  a  reasonab le  expectation  that the tax w ould  no t be due. H ere, C om m issioner o f  
R evenue D ary l R exw inkel issued a form al hearing decision in the O SG  case on June 16, 
1993. T he decision  becam e public  w hen  the taxpayer appealed to  the su perio r court.

2 W e understand  th a t 883 incom e has been  assessed against taxpayers o ther than 
O SG  and that, in  a t least one case, the assessm ent has been paid. Furtherm ore, w e 
understand  th a t som e taxpayers w ith  883 incom e have filed returns lo r  p a s t years, and 
that those years  are now  closed.
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This p u t th e  taxpayers and, indeed , the w orld , on no tice  as to the co rrec t in terp retation  o f  
the law .3 A lthough  the superio r court reversed the D epartm ent, the D epartm ent appealed 
to the Suprem e C ourt. F urther, an organization that represents m any taxpayers, the N orth  
W est C raiseS h ip  A ssociation , participated in  both the superior court and suprem e court as 
am icus curiae. C learly , m any, i f  no t all, taxpayers had actual no tice  o f  the  tax  liability.

F inally , w e  are aw are o f  the argum ent that a retroactive exem ption serves a 
public pu rpose .because  it  dem onstrates that A laska is “open fo r business.” W e 
acknow ledge that th is is  a  leg itim ate legislative objective as to  .prospective exem ptions 
and credits. A pplied  retroactively , how ever, such a ju stification  w ould  sw allow  the 
public pu rpose rule. A ny  appropria tion o f  funds from  the state treasu ry  to a business or 
industry  cou ld  arguab ly  be ju stified  on  the grounds that it dem onstrates that A laska is 
open fo r business. Cf. 1980 Inf. Op. A tt’y  G en. (Sept. 22) (rejecting argum ent that 
incom e tax  re fund  serves a public purpose because it w ould “stim ulate the econom y” on 
grounds that, although true, th is argum ent w ould apply to any appropria tion  o f  public 
funds). A  retroactive tax  exem ption that forgives a liability  ow ed to  the state is the 
equivalen t o f  a d irec t appropriation , and cannot be m ade unless it serves a public  purpose.

CONCLUSION

W e conclude th a t the retroactive tax exem ption p roposed  in  HB 472 and 
SB 345 is equ ivalen t to an  appropria tion o f  public funds for private purpose. A pplying 
this exem ption  re troac tive ly  is likely unconstitutional under A rticle IX, Section 6 o f  the 
A laska C onstitu tion .

SCS:bm

. 3 Furtherm ore, in  1991 G overnor H ickel issued a transm ittal letter in  support o f  
HB 329 w h ich  gave no tice  o f  the sta te’s conclusion that IRC § 883 w as no t incorporated 
in  A laska law .
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D e a r  R e p r e s e n t a t i v e  H a n l e y ,

:)n b e h a l f  o f  t h e  I n t e r n a t i o n a l  A i r  T r a n s p o r t  A s s o c i a t i o n  ( IA T A ) , t h e  t r a d e  a s s o c i a t i o n  
: o m p r i s e d  o f  2 5 6  m e m b e r  a i r l i n e s  f r o m  o v e r  150  c o u n t r i e s ,  I  w i t h  t o  e x p r e s s  t h e  s t r o n g e s t  
. u p p a r t  f o r  H o u s e  B i l l  N o .  4 7 2 . H B  4 7 2  w o u l d  e n s u r e  t h a t  t h e  i n c o m e  o f  n o n - U .S .  a i r l i n e s  
c r y i n g  A l a s k a  w o u l d  b e  e x e m p t  f r o m  t h e  s t a t e ’s  i n c o m e  t a x  i n  a c c o r d a n c e  w i t h  U .S .  
I n te r n a l  R e v e n u e  C o d e  S e c t i o n  8 8 3 .

IA T A  is  d e e p l y  c a n c e m e c  w i t h  t h e  p o t e n t i a l l y  f a r - r e a c h i n g  r a m i f i c a t i o n s  o f  th ; :  r e c e n t  
U a s k a  S u p r e m e  C o u r t  d e c i s i o n  i n  A la sk a  v. O S G  B u lk  Ships, Inc . I n d e e d ,  i t  i s  o u r  
..nderstanding thru o n  t h e  b a s i s  o f  t h i s  d e c i s i o a .  t h e  D e p a r tm e n t  o f  R e v e n u e  p l a n s  t o  l e v y  t h e  
" d i s k a  c o r p o r a t e  i n c o m e  t a x  o n  t h e  I n c o m e  d e r i v e d  b y  n o n - U .S .  a i r l i n e s  f r o m  t h e  o p e r a t i o n  
.f t h e i r  a i r c r a f t  i n  i n t e r n a t i o n a l  t r a f f i c .

is  w i d e l y  k n o w n  t h a t  U .S .  I R C  S e c t i o n  883 e x e m p t s  t h e  i n c o m e  o f  n o n - U .S .  a i r l i n e s  a t  t h e  
e d e n d  l e v e l  o n  t h e  b a s i s  o f  r e c i p r o c i t y .  T h e s e  r e c i p r o c a l  e x e m p t i o n s  a r e  g e n e r a l l y  
:m b o d i e d  in  n u m e r o u s  U .S .  t r e a t i e s  f o r  t h e  a v o i d a n c e  o f  d o u b l e  t a x a t i o n .  I A T A  f i r m l y  
e l i e v e s  t h a t  U .S .  I R C  S e c t i o n  8 8 3  i a  i n t e n d e d ,  in te r  a lia , t o  e l im i n a t e  t h e  r i i k  o f  m u l t i p l e  
i x a r i o n  o f  t h e  i n c o m e  d e r i v e d  b y  t h e  a i r c r a f t  o f  b o t h  U .S .  a n d  n o n - U .S .  a i r l i n e s  i n  
a t e r u a t i o n a l  t r a f f i c .

f  t h e  S t a t e  o f  A l a s k a  c h o o s e s  n o t  t o  a d h e r e  t o  t h e  r e c i p r o c a l  t a x  e x e m p t i o n  p r o v i s i o n *  o f  
J . S .  I R C  S e c t i o n  8 8 3 . n o n - U ,S .  a i r l i n e s  w i l l  b e  e x p o s e d  t o  d o u b l e  ( a n d  e v e n  m u l t i p l e )  
jL x a iio n , a s  t h e y  a r e  a l r e a d y  s u b j e c t  t o  n a t i o n a l  ( a n d  o f t e n  lo c a l)  I n c o m e  t a x e s  I n  t h e i r  
e s p e c t i v e  c o u n t r i e s  o f  d o m i c i l e .  F u r t h e r m o r e ,  o n e  im m e d i a t e  c o n s e q u e n c e  o f  t h i s  t a x
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x s t n c n t  o f  n o n * U .S .  a i r i i n e i  w i l l  b e  t h e  e x p o s u r e  o f  U .S .  a i r l i n e s  t o  t h e  r e c i p r o c a l  
u p o s i t i o a  o f  s im i l a r  t a x e s  i a  t h e  m a n y  f o r e i g n  j u r i s d i c t i o n s  w h i c h  t h e y  s e r v e .  U l t im a t e l y ,  
. *  i n t r i c a t e  w o r l d w i d e  n e tw o r k  o f  r e c i p r o c a l  t a x  r e g im e s  w i l l  b e  s e r i o u s l y  j e o p a r d i z e d .

. A T A  a l s o  b e l i e v e s  t h a t  a n y  im p o s i t i o n  o f  o n  i n c o m e  t a x  o n  t h e  i n t e r n a t i o n a l  o p e r a t i o n s  o f  
i lie c o n - U S .  a i r l i n e s  s e r v i n g  A l a s k a  w o u i d  i g n o r e  t h o  t a x e s  a n d  c h a r g e s  a l r e a d y  p a i d  b y  
: Item  f o r  t h e i r  l o c a l  o p e r a t i o n s  a s  w e l l  a a  t h e  s i g n i f i c a n t  d i r e c t  a n d  i n d i r e c t  c o n t r i b u t i o n s  th s y  
: H ik e  t o  th e  e c o n o m y  o f  t h e  s t a t e .  W e  b e l i e v e  t h a t  S B  34 5  s e n d s  a  s t r o n g  s i g n a l  t o  t h e  
i u i e r n a i i c o a l  a i r l i n e  c o m m u n i t y  t h a t  t h e  S t a t e  o f  A l a s k a  e n c o u r a g e s  t h e i r  b u s i n e s s  o n  t h e  
! is i*  o f  l o n g - e s t a b l i s h e d  i n t e r n a t i o n a l  t a x  p r a c t i c e .

3 'w e d  u p o n  t h e  f o r e g o i n g ,  l A T A  s t r o n g l y  u r g e s  y o u  t o  t a k e  a l l  n e c e s s a r y  s t e p s  t o  e n s u r e  t h e  
l u s a g e  o f  S e n a t e  B i l l  N o .  345 .

Industry M onetary Affairs
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BY FACSIMILE j
M r. Joe Kyle !
Executive Director 
Alaska Steamship Association 
234 Gold Street 
Juneau, Alaska 99801

i
Re: Potential Retaliatory Impact on U.S. Carriers Abroad o f State

Taxation of Foreign Carriers

Dear M r. Kyle:

You have asked me to describe the retaliatory impact abroad on U.S. 
shipping and air transport companies that could occur if a U .S. state or locality were 
to impose state or local income taxation on foreign shipping and air transport 
companies that are not subject to U.S. federal income taxation as a result of U.S. 
income tax treaties with foreign countries.

We are not aware o f any U.S:. state or locality that currently subjects 
to state or local taxation the income of foreign carriers that are eligible for the 
benefits o f reciprocal shipping income agreements. Under such agreements, foreign 
countries exempt U.S. carriers from foreign tax if  the United States reciprocally 
exempts foreign carriers from U.S. tax. U.S. income tax treaties or other 
a g r e e m e n t s  with over 70 cr mtries provide such reciprocal exemptions. However, if 
state or local income taxes were to be imposed on foreign carriers by even one U.S. 
state or locality (as the State of Alaska currently is considering doing), retaliation by 
foreign jurisdictions would be permitted under U.S. income tax treaties, as 
discussed below.

For example, under the income tax treaties that the United States has 
emered into with Japan, Italy, and France, each country exempts from its national
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income tax the income derived by a resident o f the other jurisdiction from the 
operation of ships or aircraft in international traffic.1 M oreover, through exchanges 
o f diplomatic notes, these foreign nations also exempt the income of U.S. shipping 
and air transport companies from local taxes, such as the enterprise tax in Japan,2 
the “ILOR" in Italy, a: the "taxc professionnelle" in F rarce ,4 provided that no 
state, county, or local government in the United States levies an income tax on 
shipping and air transport companies resident in such countries. So, for example, if 
an U.S. state or locality taxes the income o f a Japanese shipping and air transport 
company, a U .S . shipping and air transporricompany that moves cargo between the 
United States and Japan would pay only U.S. federal, state, and local income taxes 
because it would be exempt from Japanese national and local income taxes. 
Similarly, a Japanese shipping or air transport company moving cargo between 
Japan and the United States would be exempt from U.S. federal, state and local 
income taxes and would only pay Japanese national and local income taxes. 
Although Congress has not enacted a statute or entered into a treaty that would 
require the states to exempt non-U.S. shipping and air transport companies from 
state and local income taxes, the U.S. Departments of State and Treasury have 
actively enlisted the cooperation of the U.S. states and localities in advancing this 
policy. For example, in recent years both the States of New York and New Jersey 
contemplated taxing foreign carriers. State and Treasury Department officials had 
discussions with tax officials from those states, encouraging them not to tax foreign 
carriers because o f the retaliatory impact such taxation could have on U.S. carriers 
abroad. Both New York and New Jersey decided not to impose their taxes on 
foreign carriers.

I f  any U.S. state or locality (e.g., Alaska) were to tax the income of 
shipping and air transport companies residing in, Japan, Italy, or Fiance, the 
equivalents of states or localities in those countries could then impose their taxes on 
U.S. shipping and air transport companies. To illustrate, in the 1971 exchange of 
diplomatic notes, the Japanese government stated that if a U .S. locality were to levy 
an income tax on Japanese shipping and air transport companies, the Japanese 
government would “take necessary measures" to let local Japanese authorities levy 
the Japanese enterprise tax on all U .S. shipping and air transport companies. 
Therefore, regardless of whether ii is a resident of the state or locality that initially 
imposed the income tax on Japanese shipping and air transport companies, a U.S. 
shipping or air transport company that moves cargo or passengers between the

1 Income Tax Convention, March 8, 1971, U .S.-Japan, Article 10. Income
Tax Convention, April 17, 1984, U.S.-Italy, Article 8(1). Income and Capital Tax 
Convention, August 31. 1994, (J.S.-France Article 8(1).
2 Exchange o f Notes, March 8, 1971, U.S.-Japan.
3 Exchange o f Notes, April 17, 1984, U.S.-Italy.
4 Exchange o f Notes, August 31, 1994, U .S.-France.
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United States and Japan could become required to pay local Japanese income taxes 
in addition to its U.S. income taxes, although the company would still be exempt 
from the Japanese national income tax. The corresponding Japanese shipping and 
air transport company would similarly pay U.S. stafe and local income raxes in 
addition to its Japanese income taxes. Similar provisions are included in the 
exchanges o f diplomatic notes with Italy and France.

While Japan, Italy, and France have formal agreements with the 
United States in this regard, we understand that informal agreements o f a similar 
nature exist with many other of the 70 countries which provide reciprocal 
exemptions to U.S. carriers. Thus, the taxation of foreign carriers by Alaska could 
directly result in retaliatory taxes being imposed on U.S. carriers in a number of 
foreign jurisdictions.

?
If I can provide you with additional information in this regard, please 

let me know. j

Sincerely.

Kenneth Kleini
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Shipping 
firm loses 
tax battle
State’s tax act valid, 
unanimous court says
ByfiOSANNEPAOANO . ‘
Toe Asaocafaa P r e s s

ANCHORAGE —  A New York-based ship­
ping corpora cum whose tankers play a key 
role in moving Nonh Slope oil to market must 
pay additional state caxes under terms of an 
Alaska Supreme Court ruling that observers 
jay could reach other industries.

In a unanimous ruling Friday, the court 
said Alaska did not err in aasesiing additional 
taxes against Overseas Shipping Group baaed 
on the Alaska Net Income Tax Act.

In 1993, when a lower court ruled in GSG's 
favor, back taxes amounted to S789 .000 .

The case askad the Supreme Court to com­
pare Alaska's tax system with the federal sys­
tem for exemptions that OSG said would bar 
the Revenue Department from collecting ad-
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TA X CASE: Alaska Supreme pourt rules against ^hipping company
Conlinuod bom Togo D-l

dltlonnl taxes. The case reached the 
Supreme Court nfter Superior Court 
Judge Donald Hop wood ruled in tlto 
shippers' favor and the state ap­
pealed.

filin g  fricnd-of-thc-court briefs to 
buttress OSC's arguments were tbo 
Seattle-based North West CndscShip 
Association and the Alaska Visitors 
Association.

Dan Grnusz, a lawyer for Holland■> 
America Uno Wcslours, wlwsc v«-  
sets deliver thousands or tourists to 
Alaska each season, said the ruling 
could increase the industry's state 
tax burden.

"This was not purely o shipping Is­
sue.” Grausz said Friday. "I think it 
extends far beyond the Cruise ship 
Industry to airlines and to others who

potcn tl.lly  fall within this provi­
sion."

Neil Stolnlck, n state assistant at­
torney general who handled the 
case, said he also believed  that 
cn iiso  ships and nir carriers could 
be subject to tlio ruling. "It could 
have much wider Implications," he 
Rild.

Neither the stale nor the cruise 
ship association had nn immediate es­
timate ns to Ikiw much the Mute could 

.realize in additional (axes under the 
court opinion. Crausz said the associ­
ation vras considering its options, In-, 
eluding asking the Supreme Court to 
reconsider.

Mike Young, a Seattle-based 
lawyer for OSG, said Friday lie hail 
vet to (nlk with his clients and did not 
know what their next step might he.

"I'm very disappointed in the nil-

log,'’ Young sold. "I believe their cOn- 
’ elusion Is wrong."

The case hinged tin Alaska's nppor- 
: tlonmcnl method o f collecting Its 
share o f taxes Tram multinational

• businesses. 'Ilie system, wliich takes 
Into uccoiuil a taxpayer's prvpcriy, 
poyroll ami sales, compares a compa­
ny's Alaska based activity with its 
worldwide activities to oom eup with 
a fraction of Income subject to Alaska 
Irtcome lax.

The federal government follows a 
so-called "sciurcing" npproach, which 
cxffoses income to U.S. taxes depend- 
ing on where mimcy was earned. In-

• como livai cannot be traced to a com- 
I pnny’s domestic ojicralions la deduct­
ed from gross income mid is not sub-

I Jeel to U.S. taxes.
Tlfc system s arc alined at Avoid­

ing multiple taxes mi (lie sam e in­

com e. In the OSG case, the 
Supreme Court was forced to com ­
pare slate and federal approaches 
because Alaska tax law Incorpo- 

' rates sections of the federal code 
and Multistate Tax Compact while 
providing Tor exceptions and modi­
fications.

The shipping group argued lluit its 
foreign income should be exempt 
from stale taxes, based on its Inter­
pretation of Alaska exceptions.

Hut Justice Robert Eastsugh dis­
missed that argument, saying It was 
"Inconsistent" with Alaska's appor­
tionment system and would result hi 
understating the company's (arable 
Alaska income.

The Revenue Department is seek­
ing to collect additional taxes Troin 
1979 through 19IU; 19BS and I9fk5f nod 
198fl.
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With r.he price of oil in the S 10 a barrel range and with Asian markets d^vm, hr:,' is a 
pardcuiaxly bad dme to increase business taxes. Increasing the cost of . tring our 
resources to market will have a serious negative impact on Timber, Mining, Fishing, Gas 
Expons, Tourism, Airpon Development and a host ol Juppon and Supply industries.

The impact o f this tax will be bome by Alaskans, not foreign corporations. The tax will 
translate to higher transport fees or lower purchase prices for Alaskan resources. With the 
significant downturn in the Asian economies, Alaska’s resource industries cannot afford 
increased shipping costs or lower market prices.

T a x  is B a d  f o r  A l a s k a

D etrim en t to New Investm ent

An aggressive move to tax business income not only impacts h e  industries directly subject 
to the tax but also sends a negative message to prospective investors. A message ha t 
Alaska will seek to raise taxes on businesses before it considers o h e r options will deter 
rather than encourage investment

Foreign air and sea carriers will have incentive to move away from Alaska to jurisdictions 
h a t  don’t impose h e  tax. A mixed message will be sen; in relation to h e  gas pipeline, with 
efforts to establish tax breaks on one hand while increasing costs on h e  oher.

r
T ax Policy Inconsisten t with In te rn a tio n a l A greem ents

The purpose of section 833 is not only to prevent h e  double taxation of foreign income but 
to insure h a t  income earned by U.S. companies is not taxed in other nations. Section 8S3 
upholds a logical concept in international trade.

It says foreign companies doing business in h e  United States won’t be taxed in h e  United 
States so long as h e  countries h e  foreign companies come from don’t tax U.S. companies 
doing business here. These reciprocal tax agreements on h e  taxation of air and shipping 
income are in place between the United States and many other nations.

When a state or local government ip h e  United States imposes a new tax on foreign 
international air and sea carriers, it exposes U.S. international shipping companies to h e  
triggering of retaliatory taxes in oher countries.

R ecently , the states of New York, New Jersey  and C alifo rn ia rescinded 
th e ir efforts to im pose sim ilar taxes. A laska will be the ONLY state in the 
Union to im pose a tax on in ternational foreign a ir  and sea ca rrie rs  if it 
p ro c e e d s .



3 U  U S C§ 883. Exclusions from  gross income

. (a) Income o f  foreign corporations from ships and aircraft

The following items shall not be included in gross income o f a foreign corporation, and shall be 
exempt from taxation under this subtitle:

o (1) Ships operated by certain foreign corporations

Gross income derived by a corporation organized in a foreign country from the international 
operation o f a ship or ships if  such foreign country grants an equivalent exemption to 
corporations organized in the United States, 

o (2) Aircraft operated by certain foreign corporations

Gross income derived by a corporation organized in a foreign country from the international 
operation o f aircraft if  such foreign country grants an equivalent exemption to corporations 
organized in the United States, 

o (3) Railroad rolling stock of foreign corporations

Earnings derived from payments by a common carrier for the use on a temporary basis (not 
expected to exceed a total o f 90 days in any taxable year) o f railroad rolling stock owned by 
a corporation of a foreign country which grants an equivalent exemption to corporations 
organized in the United States, 

o (4) Special rules

The rules o f paragraphs (5), (6), and (7) o f section 872(b) shall apply for purposes o f this 
subsection.

o (5) Special rule for countries which tax on residence basis

For purposes o f this subsection, there shall not be taken into account any failure o f a foreign 
country to grant an exemption to a corporation organized in the United States if such 
corporation is subject to tax by such foreign country on a residence basis pursuant to 
provisions o f foreign law which meets such standards (if any) as the Secretary may 
prescribe.

• (b) Earnings derived from communications satellite system

The eamings derived from the ownership or operation o f a communications satellite system by a 
foreign entity designated by a foreign government to participate in such ownership or operation 
shall be exempt from taxation under this subtitle, if the United States, through its designated 
entity, participates in such system pursuant to the Communications Satellite Act o f 1962 (47 
U.S.C. 701 and following).

• (c) Treatment of certain foreign corporations
o (I) In general

Paragraph (1) or (2) o f subsection (a) (as the case may be) shall not apply to any foreign 
corporation if  50 percent or more o f the value of the stock o f such corporation is owned by 
individuals who are not residents o f such foreign country or another foreign country 
meeting the requirements o f such paragraph, 

o (2) Treatment o f controlled foreign corporations

Paragraph (1) shall not apply to any foreign corporation which is a controlled foreign 
corporation (as defined in section 957(a)). 

o (3) Special rules for publicly traded corporations 
« (A) Exception

Paragraph ( I )  shall not app ly to any corpora tion wh ich is organized in a fore ign 
coun try meeting the requirements o f  paragraph (1) or (2) o f  subsection (a) (as the case 
may be) and the stock o f  w h ich  is p r im a rily  and regularly traded on an established 
securities market in such fore ign country , another fore ign country •Meeting the
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