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ARTICLE XXII
RECORDS

221 Preservation of Records. Mapco shall maintain and preserve all hnnl-s
accounts, and records that relate to or arise from performance of this Agreement for six years from
the date of the transaction or date of the latest adjustment relating to the transaction, includinc
transactions for purchase or sale of Sale Oil and its refrned products. Mapco shall also maintain and
preserve all books, accounts, and records, in its possession or control, that belong to any third party
with whom Mapco contracts for the performance ofany part of this Agreement. Mapco and the
State shall not be required to retain any records for more than six years from the time of a
transaction unless retention ofsuch records is specifically required by applicable law or regulation.
or this Agreement. Mapco shall maintain its records within the State or make the records available
to the State at Mapco's principal office in the State within thirty Days after written request by the
a. *.

22.2  Inspection of Records. Mapco and the State shall each accord to the other
and the other's authorized agents, attorneys, and auditors access during reasonable business hours to
any and all property, records, books, documents, or indices related to Mapco's or the State's
performance under this Agreement and which are under possession or control of the party from
which access is sought so the other party may inspect, photograph and make copies of the property,
records, books, documents or indices. The State shall not be required to disclose any information,
data, or records that are required by State or federal law or regulation, or by agreement with the
person supplying the record, to be held confidential. Ifinformation the State obtains from Mapco

may be held confidential under State or federal law or regulation, Mapco must request in writing

31



10
11

13
14

17

that the State hold the information confidential, and the State shall keep the information confidential

to the extent and for the term provided by the applicable law or regulation.

ARTICLE XXin
INTERPRETATION OF TERMS AND CONDITIONS

231  Interpretation of Terms and Conditions. Any disagreement or dispute about
the meaning or application ofa word. term, or condition in this Agrc ement shall be decided
according to the dispute resolution procedure set forth in this Article. The procedure set forth in this
Article shall be initiated by either party providing written notice of the disagreement or dispute to
the other party. No later than 60 Days after either party provides written notice. Mapco and the
State shall each present any arguments and evidence supporting its view of the disputed term or
condition in writing to the Commissioner for consideration. Mapco shall not have the right to civil
litigation-type discovery or a civil litigation-type trial with the right to call or cross-examine
witnesses unless granted by the Commissioner, after request. Within thi'.tv Days after both parties
submit their arguments and evidence, the Commissioner shall issue a finding interpreting the
meaning or application of the disputed word. term, or condition, and shall set forth the basis for the

conclusions. Mapco agrees to accept findings of the Commissioner under this Article that are

reasonable and not arbitrary.
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ARTICLE XXiV
COUNTERPARTS

24.1 Counterparts. This Agreement may be executed in multiple counterparts. It is

not necessary for the parties to sign the same counterpart. Each duly executed counterpart shall be

deemed to be an original and all executed counterparts taken together shall be considered to be one

and the same instrument.
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the State:

Mapco Alaska Petroleum Inc.

Mapco Petroleum Inc.

SIGNATURES

THE STATE_QEALASKA

Commissioner
Department of Natural Resources

Dale:. 3/ C /fpT

MAPCO ALASKA PETROLEUM Inc.
Bv:
Its:

Date:

MAPCO PETROLEUM Inc.

By:

Its:

Date:




SIGNATURES

THE SI"ATEOF ALASKA

Commissioner
Department o f Natural Resources

Date:

MAPCO ALASKA PETROLEUM Inc.

3/V 2 g

MAPCO PETROLEUM Inc.

Hy:

Its: \IGL-

Date: A/')/ U
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ACKNOWLEDGMENT

State o f Alaska
SS.

Third Judicial District )

THIS ISTO CERTIFY thaton the r™W\ davof jTW r , 1998. before me.
appeared John T. Shively, the commissioner. Department ofNaturai Resources. State of Alaska: that
John T. Shively executed that document under legal authority and with knowledge of its contents:
and rEhadt this act was performed freely and voluntarily upon the premises and for the purposes stated
in the document.

Witness my hand and official seal the day and year in this agreement first above written.

NotanuPublic in and fh”riaska
- ASLIC My commission expires: .
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' ACKNOWLEDGMENT

3

4

5 THIS IS TO CERT IFY ilim on the oT~ dayof /W ard,/) | 998, Vicfnre mi;
0 appeared Randy M. Newcomer ot'Mapco Aluska Petroleum Inc.. Anchorage. Alaska: that

7 Randy M. Newcomer executed tlut document under Ic”nl authority and with knowledge of its

? contents; ar.d that this net was perl'urmed Irccly and vnluninrily upon the premises and for the

9 purposes stated in the document.

u Witness my hand und official .seal the day and ycat in ftilts* a.jreement first above written.

10 Motarv Public in and for Oklahnnm
17 My commission expires; -
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ACKNOWLEDGMENT

THIS IS TO CERTIFY thaton the S & day of /DdrrJi 199H. before me.
appealed Randy M. Newcomer ofMapco Petroleum Inc.. Tulsa. Oklahoma: that
Randy M. Newcomer executed that document under legal authority and with knowledge of its
cements: and that this act was performed freely and voluntarily upon the premises andlor the
purposes stated in the document.

Witness my hand and official seal the day and year in this agreement first above writrrn

Notary Public in and for Oklahoma
My commission expires: f-/ /
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APPENDIX A
SAMPLE CALCULATIONS OF MAPCO’SINVOICE PRICE

Numbers in these sample calculations of pnce are illustrative. They do not represent actual
values that may have existed in the past or are forecasted for the future.

This appendix illustrates the mechanics of the price calculations and the data sources. Royalty
Values, before field cost deductnns, for the Prudhoe Bay Unit Lessees are taken from either
columns H or lon each Lessee's Monthly Oil Royalty Report Summary. Sample 0il Royalty
Report Summaries for the Lisbume Participating Area and the Prudhoe Bay Unit Initial
Participating Areas appear in Appendix A. Attachment 1 Volumes are taken from the
Production Allocation/Offtake Schedule for the participating areas serviced by the Lishume
Production Center and the Royalty and Taxes Due State of Alaska report for the Prudhoe Bay
Unit Initial Participating Areas. See Appendix A, Attachment 2. A sample calculation using the
volume and Royalty Value information as originally filed for January 1997 and a hypothetical
RIK volume sold to Mapco in February 1997 is shown below. Itis recognized that both royalty
reporting and operator reporting forms may undergo format changes in the future. Such changes
will not effect the mechanics of these calculations

January’s Calculated Average Royalty Value:
=5607.508.676.79 /31.777,362.10 bamels

=519.11766 per barrel (See Appendix A. Attachment 3)

February’sproduction month invoice pnce for Sale 0l to Mapco (Mapco’s Invoice Price)
= January's Royalty Value + (January's Royalty Value x
Average Fractional Change in the West Coast
DesiinationVaJue Between January and February
(See Appendix A. Attachment 4)] + 5.15

=519.11766 (519.11766 x (-0.1367] + 5.15
=519.11766-52.61338 + 5.15
= S516.65428

Under Article 2,135, if invoked, the Royalty Value would be calculated using the royalry values
and production volumes foronly the Prudhoe Bay Unit Initial Participating Areas.

Example I: Production Month Invoice

Assumptions:

Manth is Match.
Sale Oil delivered to M apco in February = 403,000 barrels.
February’s production month invoice price ascalculated above = 516.65428.

Statement of account, with February’s production month invoice, sentto Mapco
on March 3.
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5. Date February production month invoice payment due to State = March 7
(statement of account date plus three business days).

Method for calculating M apco’s production month invoice payment for February deliveries:
Volume x Mapco's Invoice Pnce = Production Month Invoice Amount
403.000 barrels X $16.65428 = $6,711,674.84

Ifpaymentin full is not received by the State on or before March 7. interest will accrue on the
unpaid balance from March 7 through the date payment is received, and a late payment penalty
will be assessed.

Note:

The Lessees are required to submit their royalty reports to the State for February’s production by
the last day in March. For this reason, the State’s production month invoice to Mapco for
February deliveries will be based on January's Royalty v-"yes as adjusted by the average
fractional change in the West Coast destination values of ARCO. BP. and Exxon. This is an
interim invoice price and will be adjusted when the State receives more accurate information
about the actual quantity and price for Sale Oil delivered to M apco in that month. The State may
adjust the invoice price and/or the actual quantity of Sale 0l and invoice Mapco in the initial
adjustment invoice submined with the following month's (April) statementof account,
Subsequent adjustments are likely to follow.

Example 2: Initial Adjustment Invoice
Assumptions:

L Month is April

2. Sale Ol delivered to Mapco in February = 403.000 barrels

3. February's Royalty Value for the Prudhoe Bay Unit= 516.09963

4. Adjusted Mapco’sinvoice price for February = $16.09963 + $.15 = $16.24963

5. Annual interestrate charged member banks for advances by the 12th Federal
Reserve District as of January Lis three percent; and seven percentas of April 1.
Annual rate forcontract = 11percent for the first quarter and 12 percent for the
second quarter.

6. Date of the statement of account that contains the initial adjustmentinvoice is

April L
1. Date initial adjustment invoice payment is due to the State = April 7.



Method for calculating Mapco 3 initial adjustment invoice amount for February deliveries:

Volume x  Mapco's Invoice Price - Initial Adjustment Invoice Amount

403.000 barrels x  $16.24963 per barrel = §6,548.600.89

Amount previously paid by Mapco for February deliveries (calculated in Example 1)
§$6.711.674,84

Overpayment for February deliveries = ($163,073.95)
Numberof days between the date the initial adjustment invoice was due on April 7. and the date
accrued, March 7 =31 days. The statutory interest rate is converted to a daily rate for these

calculations.

Days of interest first quarter = 24 days

Days of interest second quarter = Tdays

Interest due first quarter = ($163,073.95) x (11%/365) x 24 days = (81,179.49)
Interest due second quaner = (-$163,073.95- 1,179.49) x (12%/365) x 7 days =  r$378.0n
Total interest due M apco (81,557.50)
Credit due Mapco against statement of account amount dated April 1 =($164,631.45)

Example 3:Subsequent Adjustment Invoice

This adjustmentis assumed to occur on October 1 after BP's sixmonth trueup of transportation
costs, a reopener for one of the Royalty Settlement Agreements, or for some other reason.

Assumptions:

Month is October.
Sale Oil delivered to Mapco in February =403,000 barrels

February's Royalty Value for the PrudhoeBay Unit=$16.36706

Adjusted M apco price for February = $16.36706 + $.15= $16.51706

Annual interest rate charged member banks for advances by the 12thFederal Reserve
Districtas of January 1is three percent; asof April 1, July L and October Lisseven
percent. Annual rate for contract = 11 percent for the first quarter and 12 percent for
the second, third, and fourth quarters.

6. Dateofstatementofaccount that contains the subsequent adjustmentinvoice is

October 1
7. Datesubsequentadjustment invoice paymentis due to the State = November 6.
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Method for calculating Mapco™s subsequent adjustment invoice amount for February deliveries:

Volume x  Mapco’s Invoice Price = Subsequent Adjustment Invoice Amount

403.000 barrels x  S16.51706 per barrel = 5$6.656.375.18
Amount previously paid by Mapco for February deliveries

(calculated in Example 2) = 56.548.600.89
Underpayment for February deliveries §107,774.29

Number of days between the date the subsequent adjustment invoice payment was due on
November 6 and the date accrued. March 7 = 244 days. The statutory interest rate is convened to

a daily rate for these calculations.

Days of interest in the first quarter (March 7 through Mar 31) =24
Days of interest in the second quarter (April 1through June 30) 91
Days of interest in third quarter (July Lthrough September 30) =92
Days of interest in fourth quaner (October 1through November 6) = 37
Interest due for first quaner = $107,774.29 x (11%/365) x 24 days = 5779.52

Interest due for second quaner = (S107.774.29 + 779.52) x 12%/365 x 91 days = S3.247.69
Interest due for third quaner = (S107,774.29 + S779.52 + $3.247.69) x 1295/365 x 92 days

= $3,381.61
Interest due for fourth quaner = (107.774.29 + S779.52 + S3.247.69 + $3,381.61) X
12%/365 x 7 days * $1.401.13
Total interest due to the State on November 6 =$8,809.95
Subsequent adjustment invoice amount due the State on November 6 =$116,584.24

If payment in full is not received by the Stare on or before November 6, additional interest will
gccrue fro(rjn November 6 through the date payment is received, and a late payment penalty will
e assessed.
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STATE OF ALASKA PAGE 10f 2
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APPENDIX A —Attachment 3

Calculation of Royalty Value - Prudhoe Bay Unit
January 1997

Leasee Qil Royalty Product of Volume
(barrels) Value Times Royalty Value
Uabume Production Center

Lisbume Participating Area

ARCO 176.138.00 $19,500 $3,434,691.00

BP Exploration 88.069.00 $18,120 $1,595,810.28

Exxon 176.138.00 $18,730 $3..m 064.74
Point Mcintyre Participating Area

ARCO 1.514,824.19 $19,500 $29,539,071.71

BP Exploration 1.825.326.54 $18,120 $33,074,916.90

Exxon 1.899.334.27 $18,730 $35,574,530.88
West Beach Participating Area

ARCO 29.463.50 $19,500 $574,538.25

BP Exploration 29.463.50 $18,730 $551,851.36
Niakuk Participating

BP Exploration 651.808.00 $18,120 $11,810,760.96
West Niakuk Participating Area

ARCO 62.528.00 $19,500 $1,219,296.00

Exxon 62.528.00 $18,730 $1,171,149.44
P109

ARCO 20.575.00 $19,500 $401,212.50

Prudhoe Bay initial Participating Area

ARCO 6.812.971.60 $19,880 $135,441,875.41

BP Exploration 9.731.640.80 $18,640 $181,397,784.51

Chevron 159.860.30 $23,248 $3,716,432.25

Exxon 7.700.737.40 $19,220 $148,006.17243

Foreengery 9.111.30 $19,880 $181,132.64

Motoi 362.126.20 $19,539 $7,075,583.82

rTMps 364.589.50 $20,690 $7,543,356.76

Texaco 100.129.00 $18,950 $1,897,444.55

Totals 31,777,362.10 607.506.676.79

Average Royalty Value

$19.11766



APPENDIX A - Attachment 4

M onthly Average Change In ANS West Coast Destination Values

% Change BP % Change % Change Average
Production ARCO Previous Exploration Previous Exxon Previous Percentage
Month Value Month Value Month Value Month Change
Jan-97 $23.45 -0.21% $23.44 -0.26% $22.86 -046% -0.24%

Feb-97 $20.27 -13.56% $20.26 -13.57% $19.69 «13.87% -13.67%



APPENDIX B
EXAMPLES OF INTEREST AND LATE PAYMENT PENALTY

The following illustrates the date from which interest will accrue and the date that a late payment
penalty will be assessed.

January 1-31,1998 - State delivers January 1998 Sale 0il,

February 6, 1998 - State sends Mapco a statement of account that contains the production month
invoice for January.

February 11.1998- (The date of the statementofaccount thatcontains January's production
month invoice plus three business days) - Mapco must pay the January production month
invoice amountin full on or before this date. IfMapco does not pay on this date, interest and a
late payment penalty wi'i accrue from this date on the unpaid balance until paid in full.

March 9, 1998 - State sends M apco the statement of account that contains the initial adjustment
invoice for January 1998 Sale 0il. Mapco owes the State an additional sum.,

March 12, 1998 - Mapco must pay the initial adjustment invoice amount in full plus interest
from February 11. 1998 through the March 12. IfMapco does not pay on or before March 12,
1998, interest and a late payment penalty will accrue from this date on the unpaid balance until

paid in full.

January 11,1999 -State sends Mapco asubsequent adjustment invoice for January 1998 Sale
Oil. Mapco isentitled to a credit. State pays interest from February 11. 1998 through January
14.1999, the date the statement of account that contains the subsequent adjustment invoice
amountis due.

April 10,2008 - Exxon notifies the State that, due to a clerical error, it has revised its royalty
value for January 1998. The revision causes the Royalty Value for January 1998 to change.

April 17,2008 - the State sends M apco a statement of account that contains a subsequent
adjustment invoice for January 1998. Mapco owes the State an additional sum.

May 17,2003 - Mapco mustpay the subsequent adjustment invoice amount for January 1998
Sale Oil in fall plusinterestcalculated from February 11,1998 through February 11.2004. If
Mapco doesnotpay (hesubsequent adjustment invoice amount in full on or before May 17,

2008, interestand a lam paymentpenalty will accrue on the unpaid balance from February 11

1998 until paid in full

November 10,2008 - The courtsettles a dispute between the TAPS carriers and shippers;
carriers are awarded a higher tariff for January 1998.

November 28,2008 - The State sends Mapco a statementofaccount thatcontains a subsequent
arljustmen:invoice and a State Warrant for the subsequent adjustment invoice amount plus
imerest. Mapcoisentitled to arefund thatincludes interestcalculated from February 11. 1998

through November 28,2008,
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THE ALASKA ROYALTY OIL AND GAS DEVELOPMENT ADVISORY
HOARD

Resolution 98-1

On January 30, 1998, the Commissioner of Natural Resources provided the Alaska ,

Royalty Oil and Gas Development Advisory Board (“Board”) with the Preliminary
finding and Determination to Sell Royalty Qil to Mnpco Alaska Petroleum Inc. dated
January 30, 1998 (“Finding™) and a copy of the proposed Agreement for the Sale and
Purchase of Slate Royalty Oil to Mapco Alaska Petroleum Inc ("Contract"). Under the
Contract, the Department of Natural Resources will sell approximately 28,000 barrels per
day of Prudhoe Bay Unit royalty oil to Mapco for five years. Mapco will process the oil
in its refinery in North Pole, Alaska.

The Contract was negotiated between representatives of the Division of Oil and Gas and
Mapco over the past four months. On January 30, 1998, the division published the
finding, the Contract and gave public notice that the Board would review the Contract at

a public hearing on February 17, 1998.

On February 17, the Board met to discuss the Contract and take public comments.
Representatives from the division, representatives of Mapco, and members of the public
at'ended the meeting. A presentation from division staff about the proposed sale and
contract was given to the Board. After review and consideration of the information
presented, public comment, and the criteria of AS 38.06.070, the Board approved the
proposed sale and recommended the proposed contract be approved by the legislature.

Based on the Board's review of the Contract, the Commissioner's finding, and the
information presented at its public hearing, the Board is of the opinion that the proposed
disposition of Prudhoe Bay Unit royalty oil to Mapco is consistent with AS 38.06.070
and AS 38.05.183. In report to the legislature, the Board adopts the Commissioner’s
finding by reference, and recommends that the Two""**! Alaska State Legislature
approve the Agreement for the Sale and Purchase of State Royalty Oil to Mapco Alaska

Petroleum Inc.

Senate Bill No. 342
House Bill No. 4fi9

Lo









HOUSE BILL 472
April 6, 1998
House Finance Committee

1. Introduction
L February 20 of this year, the Alaska Supreme Court issued a unanimous decision

that a federal tax exemption does not apply in Alaska. The case is 0SG Bulk
Ships v. State.
2. The federal provision exempts income from foreign-owned ships and aircraft.
3. Result of the decision is that ships and aircraft that do business in Alaska will be
taxed regardless of ownership.
2. History of the dispute
1L Assessment issued in 1990, for lax years 79 -'88.
2. Upheld at DOR formal hearing — decision signed by Commissioner Rexwinkle in
June, 1990.
3. Superior Court held against the state; the state appealed to the Supreme Court; the
state appeal to the Supreme Court and prevailed.
3. The 0SG case

L State effect
L A good decision for the State. Will be helpful, whether this bill passes or

not, to future interpretations of state tax law.

2. Holds that Alaska’s tax policy, as articulated in tax laws, should govern
when reviewing the interplay between the Internal Revenue Code and the
State’s Corporate Income Tax.

2. The case:
L The state incorporates much of the Internal Revenue Code into the Alaska

tax unless "excepted to or modified by” Alaska law.

2. The federal exemption essentially codifies federal tax treaties: if your
country doesn’t tax our ships and planes, we won’t tax yours.

1. These treaties are at national level —don’tbind "subnationals” like
states.

2. Tax by Alaska could subject Alaskan carriers to retaliatory taxation
by foreign sub-nationals, but those carriers would get a $for $
credit against their federal taxes for any foreign tax paid.

3. The issue for the court was: does Alaska’s Corporate Income Tax system

“except or modify" the federal exemption (section 883)?

1. Thecourt found that the State’s use of the apportionment method
of taxation was so different from the federal "separate accounting”
approach to defining "income”that Section 883 was not
incorporated into Alaska law.

4. This bill would reverse the court’s decision.

L The result would be that foreign transportation businesses would

be taxed exactly as Alaska transportation businesses are taxed.
4, Alaska’s corporate income tax system.
il The State has always — since before statehood - used formula apportionment to



determine the in-state income of businesses that earn income in the state.
i Looks at a business’everywhere income, and apportions it by a formula
related to business presence.
1 Payroll, property, sales.
2. In 1970, we joined the Multistate Tax Commission and adopted the "Uniform
Division of Income frr Tax Purposes Act" (UDIPTA).
3. Originally, like many other states, applied this form la to a corporation and all of
its affiliates (parents, subsidiaries, sibling corporations) worldwide.
1L There was a great deal of international resistance to this approach
2. Pressure from foreign taxpayers & governments
3.
4, In 1991, we adopted (for t axpayers other than oil) the “waters’edge”approach
i We were the last state to change.
2. This approach excludes from the corporate family those corporations that
don’tdo any business, or do a very small amount of business, in the United
States
3. lronically, the ships whose income was taxed in 0SG would not be
included in our tax base today
1 0SG wasaworldwide case,
2. Now would be waters’edge
5. Pursuant to the Court’s decision, we will tax foreign ships and aircraft by formula
apportionment, using a “days in port”or "ground time" approach to their factors.

5. Retroactivity
1 Rep. Rokeberg asked me to think about the retroactivity provision

2. | asked Law to look at it -their memo is before you.
1 Raises serious legal questions about constitutionality of retroactive repeal
of a tax.
3. If there is no provision, DOR is unlikely to assign any of its scarce resources to
compliance efforts under a repealed tax.
6. Fiscal Note

1 Since most of these transportation companies don't file tax returns (even though
they are required to do so, and claim the exemption), we don’t have direct
information from the taxpayers

2. We analyzed the cruise ship, air carrier and fishing export components and
developed a range of potential loss — $3 to $8.5 million
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HB 472 (L&C)

Apportionment of Business Income
Fiscal Note Analysis

March 30, 1998

Page 2

HB 472 - Apportionment of Business Income
HB 472 would amend Alaska’s Corporate Income Tax to specifically incorporate Section 883 of
the Internal Revenue Code. Alaska would exempt from tax the income of foreign owned aircraft

and ships, under the legislation.

Overview of Section 883

The Alaska Supreme Court, on February 20, 1998, decided a case that determined that the federal
corporate income tax exemption that applies to income from foreign owned ships and aircraft
does not apply in Alaska. TTie federal provision is Section 883 of the Internal Revenue Code. The
court held that, while Alaska incorporates much of the code into the Alaska Corporate Income
Tax (AS 43.20), Section 883 was “excepted to or modified by” Alaska's choice of the
apportionment method of determining taxable income in Alaska. The decision makes it clear that
these entities are subject to tax in Alaska.

Revenue Effect
The state will collect less revenue by changing the statutes to exempt income from foreign owned

ships and aircraft from Alaska income tax. We have had little time and we have very limited
information available to develop projections of potential corporate tax revenue from the recent
court decision on the taxation of foreign shipping corporations. Consequently, we have developed
a range based on estimates of Alaska corporate income tax revenue from foreign cruise ship
corporations, foreign air cargo corporations and foreign corporations shipping fish. We do not
have financial information available to review the other segments of the shipping industry
(mining and timber). To develop this range we used publicly available fina' rial statements,
information from taxpayer returns, and other industry specific data available from State agencies

and other sources.

Based on the above paragraph our estimate of the range of potential annual revenue lost due to
the passage of this bill is $3.0 million to 58.5 million.
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G OV.TONY Knowles has spent much ofhis term convincing
the international business community that Alaska is a good

place to do business! Unfortunately, one ofthe departmentsin his’

administration has been busy sending out the opposite message.

The Department of Revenue, with the backing ofthe state
Supreme Court, Rians to collecta corporate income tax on revenues
earned by foreign flagged ships and aircraft carrying cargo and
passengers to and from Alaska. The taxes WI|| be applied
retroactively to 1979,  *

Until now, Alaska — like the other 49 states —foIIowed the lead
ofthe Internal Revenue Service, which exempts the income of
foreign carriers from taxation in the United States. Individual states .
have been discouraged from imposing their own levies because of
the federal government$ reciprocal tax exemption agreements with

sother countries. e

=« ButAlaska is taking a go-it-alone approach. A late- February
« ruling from the state’ highest court gave the revenue department’
-the go-ahead to tax the income of foreign carriers.~,f*

” What impact will this have? 'S:

ACCORDING TO Juneau economist David Reaume, who ”
was commissioned_by the cruise ship industry to”analyze the effects,
' the fmandal pinch'could be'widespread — not limited to theforeign **
carriers, but also extending to many companies doing business in
.international markets, ranging from tourism to resource* w -
~development A" v L7- C "
He predicts, for instance, that operational costs for the proposed
deIiver?/ system to exportAIaska natural gas will increase betweefrt?jj
*-$20 million and $30 million a year as a result ofthe applicationof’\’\

this
yr - The impact ofthe tax will be'bome by Alaskans,"saysj?epr?2Y
“ Norman Rokeberg, an Anchoragie Republican who has iritoSducg*/\*- ¢
.legislation to apply the applicable IRS exemption to Alaska law.
«"The tax will translate into higher transport fees or Iower purchase -
prices for Alaskan resources."” -A'
Moreover, says Reaume, the tax will require companies to reduce *
expectations of future profitability in Alaska. In turn, that xvill
affect private sector investments here, and .ultimately, jobs.
This is the exact opposne ofwhat Gov. Knowles has been trying to
achieve since taking orfice |
Rokebcrgs bill, and a companion measure in the Senate by
Anchorage Re ublican Loren Leman, will make it clear thatthis ' |
state — like 49 others — will not skim the income offoreign carriers
doing business here.
The bill deserves Lop priority.

"o * n 3 (1]
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Anchorage Economic Bevelopment corporation
The Center of Opportunity

March 26,1998

Representative Rokeberg, Chairman ‘C
House Labor and Commerce Committee

State Capitol, Room 24
Juneau, Alaska 99801

Dear Representative Rokeberg:

The Anchorage Economic Development Corporation supports HB 472, An Act Relating
to Apportionment of Business Income. This bill will overturn the recent decision of the State
Supreme Court to allow the state to tax income from ships and aircraft owned by foreign
corporations doing business in Alaska. The Alaska Corporation Net Income Tax would be
applied to past, present and future net operating income, The State of Alaska depends on tourism
and trade as its principal economic engines. Trade includes the export of oil and gas as well as
seafood, timber and air cargo. The AEDC believes the implementation of business income taxes
on foreign carriers selectively will have a significant deleterious effect on trade for the State of

Alaska farin excess of any direct revenue obtained by the measure.

1 The State of Alaska would be the only state in the nation to impose such a tax.
This would send a negative signal to some of Alaska’s most important trading
partners, such as Japan. The 1972 income tax treaty between Japan and the United
States would be compromised. Ifany American state imposes such a tax, Japan
would reciprocate against all American carriers. This principle has already been
tested in New Jersey and New York several years sl'o,

2. Imposing this tax would negate the recently secured U. S. Department of
Transportation ruling for Alaskan international airports to allow expanded cargo
transfer among international and domestic carriers with traffic rights in Alaska.
The recently concluded bilateral aviation agreement would be compromised by this
action. The promotion ofthe air cargo industry and related logistics and value
added manufacturing would suffer a severe setback at a crucial time. The market
forinternational cargo trade is extremely competitive, with narrow margins
determining the distinctions among competing locations. The imposition of a
selective tax on international carriers would have a negative effect on some of

Alaska’s strongest contributors to cargo trade.
3. The imposition of this tax will discourage high valuejob developmentin Alaska.

For each $50 million generated in taxes, approximately 1,000 existing jobs would
be lost. Such atax discourages investment in Alaskan projects and operations

660 WoGt Seventh Avenue, Suite 1400 mm Anchorage, Alaska 09501 mm phono 907-258-3700 mm (ax 907-256-6646 mm e-mail BodcOalaska.nel
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because it raises the cost of transportation to foreign destinations. Alaska depends
on foreign markets for the economic value ofits export products. The Alaska
market is not large enough to sustain the economy here aione, and the American
domestic market is not the only destination of Alaskan goods.

4, The imposition of this tax retroactively to 1992 connotes a punitive approach to
international carriers, This sends the wrong message to foreign corporations and
poses troubling questions for all business investors regarding the prospective
Taxation policies of Alaska toward business.

The growth and diversification of the Alaska economy is essential for the long term
viability of the state. A prosperous future will only occur in an environment where taxation and
revenue policies are fair and evenly distributed on a sound policy basis. The imposition ofa tax
on foreign carriers unfairly affects Alaska’s mostimportant trading partners. This measure will
have anegative effect on Alaska’s competitive standing in world trade. This selective foreign
carrier tax must notbe implemented unilaterally by Alaska.. The AEDC urges your favorable
action on HB 472 to remove this impending disaster.

Please contact the AEDC President, Patricia DeMarco, should you require further
information un this matter.

Sincerely,

Ernie Hall
Chairman ofthe Board of Directors

cc: Governor Knowles
Senator Pearce

C:AEDC/Commirt«,liOlll<ilw/HB'!72 proposed support,wpd
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April 6,1998

Representative Norman Rokeberg
Alaska State Legislature
State Capitol - Room 24
Juneau, AK 99801-1182

Dear Representative Rokeberg:

I write you today not only as a representative of Alaska Airlines, but in my official capacity as
State of Alaska Public Affairs Coordinator for the Air Transport Association as well.

The Air Transport Association (ATA} represents the major U.S. domestic airlines. Our Alaska
members include Alaska Airlines, Reeve Aleutian, Federal Express, United, Northwest,
Continental, Delta, Reno Air, America West and United Parcel Service. We arc gravely
concerned about die possibility the .Alaska Depa-.—ent of Revenue is poised, as a result of rr
recent Alaska Supreme Court decision, to implement what amounts to a new tax on foreign

flagged air carriers.

Ln addition to negative impacts otvioreign flagged carriers and their customers in / laska, the
imposition of such a tax is likely to have a serious negative impact on international airline tax
agreements that depend on reciprocal provisions for non-taxation of foreign flagged carriers.
Simply put, any time a state or local government in die United States imposes * tax on foreign
carriers, it exposes U.S. carriers to the imposition of similar taxes in nations around the globe.
In addition, the imposition of such a tax would seriously imperil the International Airpoit
system's attractiveness as a scop between Asia and Europe.

In the past, whenever states have contemplated implementing such a tax, ATA has successfully
worked with the states as well as the U.S. State and Treasury Departments to head off actual
implementation. Most recently, tire states of California, New York and New Jersey have
withdrawn proposals to tax foreign flagged carriers. To our knowledge, Alaska would lie the
only state in the Union imposing such a tax if it decides to move forward.

Therefore, ATA and its members respectfully urge you to refrain from imposing any new taxes

on foreign carriers and asks you to consider supporting legislation to correct diis problem. If
we may be of assistance or should you require additional information, please do not hesitate to

contact me.

Sincerely,

5O X fKv00O SEATTLE, WA ¥si1 0s CpOoOm O(<I1iml100
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CONVENTION BETWEEN THE GOVERNMENT
OF THE REPUBLIC OF KOREA AND THE
GOVERNMENT OF THE UNITED STATES OF AMERICA FOR
THE AVOIDANCE OF
DOUBLE TAXATION AND THE PREVENTION
OF FISCAL EVASION WITH RESPECT TO
TAXES ON INCOME AND THE

ENCOURAGEMENT OF
INTERNATIONAL TRADE AND
INVESTMENT

Signed at Seoul June 4. 1976

I Entered into force October 20. 1979
of

il

The Government of the Republic of Korea and the Government
of the United States of America, desiring tn conclude a
convention for the avoidance of double taxation of income and
the prevention of fiscal evasion and the encouragement of
international trade and investment, have appointed for that
purpose as their respective Plenipotentiaries:

The Government of the Republic of Korea:

His Excellency Park Tong-Jin

Minister of Foreign Affairs of the Republic of Korea:’

The Government of the United States of America:

Hie Excellency Richard L. Sneider

Ambassador Extraordinary and Plenipotentiary of the United
States of america Lo the Republic of Korea:

who having communicated to each other their full powers, found
in good and due form, have agreed upon the following articles.
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Notwithstanding Article 8 (Business
Profits), income which a resident of one of
the Contracting States derives from the
operation in international traffic of ships or
aircraft shall be exempt from tax by the other
Contracting State. For purposes of this
Article, income derived from the operation in
international traffic of ships or aircraft
includes income incidental to such opera-
tion, such as income derived from the use or
lease of containers, trailers for the inland
transportation of containers and other
related equipment, but does not include
other income from the inland transportation

of containers.
22601-299 90/06/02
-4 N
(mM"NQ 22601-316 88/08/16
Jdsld M4 44
(4)7°d 22601-391 87/08/29

4)-JTH 44 "1 *M4 44 StSxMrU

Article 1
Related Persons

1. Where a person subject to the taxing
jurisdiction of one of the Contracting States
and any other person are related and where
such related persons make arrangements or
impose conditions between themselves which
are different from those which would be
made between independent persons, any
income, deductions, credits, or allowances
which would, but for those arrangements or
conditions, have been taken into account in
computing the income (or loss) ot, or the tax
payable by, one of such persons, may be
taken into account in computing the amount
of the income subject to tax and the taxes

payable by such person-
2. For the purposes of this Convention, a

person is related to another person if either
person owns or controls directly or indirectly
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Article
Non-dl*crimlInatlon

1. A citizen of one of the Contracting
States who is a resident of the other Contrac-
ting State shall not be subjected in that other
Contracting State to more burdensome taxes
than a citizen of that other Contracting State
who isa resident thereof.

2. Apermanent establishment which a
resident of one the Contracting States has in
the other Contracting State shall not be
subject in that other Contracting State to
more burdensome taxes than a resident of
that other Contracting.State carrying on the
same activities. This paragraph shall not be
construed as obliging one of the Contracting
States to grant to individual residents of the
other Contracting State any personal
allowances, reliefs, or deductions for taxation
purposes on account of civil status or family
responsibilities which the first-mentioned
Contracting State grants to its own indivi-
dual residents.

3. A corporation of one of the Contracting
States, the capital of which is wholly cr
partly owned or control."-id, directly or
indirectly, by one or more residents of the
other Contracting State, shall not be
subjected in the first-mentioned Contracting
State to any taxation or any requirement
connected therewith which is other or more
burdensome than the taxation and connected
requirements to which a corporation of the
first-mentioned Contracting State carrying
on the same activities, the capital of which is

wholly owned or controlled biy one or more
ILJtuuilty Ul VIIC yllot-taCtILtutlu VAUIITULLIIUIL

State, is or may be subjected.

Atticle 8(>+)-<]£-7=)
Business Profits

1. Industrial or commercial profits of a
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US.A. 38/

Article 1(4]-y-"*fl)
Taxes Covered

I. The taxes which are the subject of this
Convention are: )
(@) In the case Ol Korea, the income tax
and the corporation tax (the Korean Lax), and
(b) In the case of the United States. llie
Federal income taxes imposed by llie Inli-rnnl
Revenue Code (the UnjJxjl.SLntrsJjjLx).
' ,& This"s-tTnvenLion shall also apply joHayis
substantially similar to those eovuredAhy
paragraph 1. which are .imposed in addition
to,(or in plna of, existing taxes after ihfuaie
of sigjiature of this Conventicii-u_""
3r I'or tne purpcTSci of AriTcTe7 (Nomliso-j'
mination), this Convention shall also apply
to taxes cf every kind imposed at Ilu*
national,state, or local level. For the purpose
of Article 28 (Exchange of Information) this
Convention shall also apply to. taxes of every
kind imposed at the national level.

Article 2(tHyh™ ~ S\)
General Definitions

1. fn this Convention, unless the cimtex|
otherwise requires:
(a) (1) The term "Korea” means Un-
Republic of Korea; and
(2) When used in a geographical SENse,
the term "Korea" means all the territory in
which the laws relation to Korean tax are in
force, The term also includes:
(A) The territorial sea thereof, ami
(13) The seabed and suhsnil of lhv
submarine areas adjacent to the const
thereof, but beyond the territorial sea. over
which Korea exercises sovereign rights, in
accordance with International law. fnr the
purpose of exploration and exploitation nf the
natural resources of such areas, but only lo
the extent that the person, property, in-
activity to which this Convention is being

PAGE:02
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JOINT-STOCK COVPA N

P.O. Box 91602
A ER O FLO T  aAnchorage AK99509-1602

_ Russian International Airlines Tel: 0907) 248-8400

April 1.1998 Fax: (907) 248-8404
_ SITA: ANCTOSU

Representative Mark Hanley
Co-Chair House Finance Committee
Fa X:(907) 465-4939

via facsimile

Dear Representative Hanley:

lam writing to you to express Aeroflot Russian International Airlines full support of house Bill
412. Wc are an International passenger/cargo airlines that has been doing business in Alaska
for more than 10 years.

Aeroflot employs 7 people in our Anchorage office 3nd many other jobs at the airport am tied to
our landings at Anchorage International Airport.

Recently we have seen a decrease in our passenger traffic from Anchorage and an increase in
passenger boardings from our Seattle office. With the lower passenger numbers in Anchorage
we are trying to reduce costs everywhere we can. 1/ this new tax is enacted in Alaska it would be
the only State to which we flv that we would be required to pay such a tax. The additional tax
burden could force our headquarters to look at over-flying Anchorage on our Russian Far East
flights, if the mandatory stop for Anchorage is removed from the bilateral air treaty between
Russia and America.

| thank you for your consideration of this mutter.

Sincerely,

Alexander Balaur
Manager, Alaska Region

P o® t-ir Fax- N ote 7671 0 — a /I~ 1

To6rRtt CHArtPIt* Fam dzvzrj Su*)

CoyDopi. Co.

Phon, . . cj Pnooa *

Fo'*w -.* 7"~ hr
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im Cathay Pacific

C *ttl»y »»cf(lo Airway* lim ited
Room Na. 203. Nc-Ifi Terminal
P.O. Dot 170104

Ancnorag* InteruaVonal Aroon
AncOorage, AX U SA. 69519-0104

T Ttlcpnonc; (307) 2*3-3954
April 1", 1998 Facsimile; (907| 2*J 36G3
SITa ANCK2CX

Representative Mark Hanley
Co-Cluir House Finance Commracc
FAX: (907) 465 - 4939

VIA FAX TRA.VSMISSfO}V

Dear Representative Hanley"

I am writing to you ioday to express Cathay Pacific Airways' fill! support of House BiU 472. Wo
are an international passenger/cargo airline that has beeti conducting business in Anchorage for

more rhnn 7 years.

| am sure you wilJ appreciate that one of the most attractive benefits of utilising Anchorage as a
transit point for international air cairiers, are the various costs associated with a transit operatkXi.
Many carriers, such as Cathay Pacific, that do not uplifl revenue cargo 'passengers from
Anchorage, greatly depend on the cost efficiency of Anchorage as a viable transit point between
Southeast Asia and North America. We are committed to achieving the most economical means
ofoperating in Anchorage without compromising service.

If this income tax were enacted. Alaska would be the only Suto in lha Unite S States to levy such
a la*. Currently the international cargo growth is currently estimated at an impressive 15% per
month. The City of Anchorage benefits significantly from this growth, however this tax could
lead international airlines to view .Anchorage as 211 unfavorable place to do business. The
ramifications of this tax nra tremendous and will no doubt hove an extreme impact on

international aviation in Alaska.
Your consideration in tin’s matter is greatly appreciated

Sincerely.
CATHAY PACIFIC AIRWAYS LTD

Airport Services Manager

S*[Ir Cnni|>



Sheraton A nchorage V
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IH3Shefaton!

March 31, 1998

Represenraiive Mark Hanley
Co-Chair House Finance Committee
Fax: (907) 465-4939

Dear Representative Hanley,

Tam writing to you in lull support of House Bill 472, as the General Manager of the
Sheraton Anchorage Hotel and Inter-Alaska Hotels Incorporated and sister company to
Hanjin International Corporation (a foreign corporation) the parent company of Korean
Air, | also represent the interests of Korean Air in Alaska.

As long term partners with the City of Anchorage and State of Alaska, we have been
involved in a variety of business based in Alaska. Our holdings have or do include real
properly, apartment buildings, cargo/passenger flights, in-flight catering facilities,
laundry/linen cooperative company, and of course, the Sheraton Anchorage Hotel. Our
Alaska operations account for a total in excess of 350 full rime AJaskan employees including
airport staff. Our investments show a desire to participate at all levels of both business and
social growth for the city and state. Our commitments to date encompass more than just
economic stability for our employees, but the reality of participating in significant ways to
a long list of charitable, organizations and groups that provide for the greater well being of
the entire community.

To provide a little history on the Anchorage International Airport and our business
operations, please recall approximately ren (1.0) years ago 1987. During this time period
Anchorage lost nearly every foreign air carrier as a result of the opening of Russian
Airspace and increased technology. The reason business was lost was that the carriers found
significant economic gains by using Russian Airspace and the ability to eliminate Anchorage
as a technical stop. Moreover, as fees, taxes, landing rights, and other taxes continue to
escalate all carriers will again be forced to evaluate oprions and costs. Since Anchorage is
not a final destination for any or the 12 foreign carriers, please consider that other options
are and will become available. It has already been determined that Stockholm is over 15



minutes closer to the Hast Coast for a majority of flights from Asia, a significant savings to
daily operations. In addition, as Russians locations continue to improve facilities and
logistical concerns these locations will again receive future consideration. The current

economic crisis in Asia also plays a role iu these decisions. In addition, regardless of the
State Supreme Court decision Korea and the U.S. Government have a standing law rhat
eliminates double taxation scenarios, clearly this new law would violate that Federal

agreement. (See attached partial document.)

At this time, the cost of doing business has been in favor of not only maintaining Alaskan
operations but to significantly develop systems and infrastructure that will lend itself to
increases to the year 2000 and beyond provided Anchorage remains economically

competitive.

In closing, if this income tax is enacted, Alaska would be the only State in the nation to levy
such a tax. Tin's tax would lead many nations to view Alaska as an unfavorable place to do
business and open the door co these countries to levy similar taxes on American based
operators. The ramifications of this rax are immense and will have a drastic impact on this
state and virtually all business ventures including tourism, natural resources, and future
business development. | cannot think of a more devastating blow to the economic growth

that Alaska has enjoyed for the last several years.

| would be happy to provide any additional information or comments that you desire and
will be in Juneau on Wednesday and Thursday ifyou have time to schedule an appointment.

Sincerely,

Greg Champion
Genera! Manager



International Air Transport Association
1ATA Centre, Route de I'A£roporr 33

IATA P.0. Box 416
CH'1215 Geneva 15 Airport
Switzerland

Facsimile No: +1 (907) 465-2040 Honourable Mark Hanley _
(2 Pages) Co-Chair, House Finance Committee

Alaska House of Representatives
State Capitol, Room 507
Juneau, Alaska 99801-1182
United States of America

6 April 1998
Ref: 044/9S

Re: House Bill No. 472

Dear Representative Hanley.

On behalf of the International Air Transport Association (IATA), the trade association
comprised of 256 member airlines from over 150 countries, | wish to express the strongest
support for House Bill No. 472. HB 472 would ensure that the income of non-U.S. airlines
serving Alaska would be exempt from the state’s income tax in accordance with U.S.
Internal Revenue Code Section 883.

IATA is deeply concerned with the Potentially far-reaching ramifications of the recent
Alaska Supreme Court decision in Alaska v. OSG Bulk Ships, Inc. Indeed, it is our
understanding that on the basis of this decision, the Department of Revenue plans to levy the
Alaska corporate income tax on the income denved by non-U.S. airlines from the operation
of their aircraft in international traffic.

It is widely known that U.S. IRC Section 883 exempts the income of non-U.S. airlines at the
federal level on the basis of reciprocity. These reciprocal exemptions are generally
embodied in numerous U.S. treaties for the avoidance of double taxation. IATA firmly
believes that U.S. IRC Section 883 is intended, inter alia, to eliminate the risk of multiple
taxation of the income derived by the aircraft of both U.S. and non-U.S. airlines in
international traffic.

If the State of Alaska chooses not to adhere to the reciprocal tax exemption provisions of
US. IRC Section 883, non-U.S. airlines will be exposed to double (and even multiple)
taxation, as they arc already subject to national (and often local) income taxes in their
respective countries of domicile.  Furthermore, one immediate consequence of this lax

Direct Dial- 441(22) 799 2708 . DirectFax: H1(22) 79 267S - TTYrCVACBXB . Eail: kellyt@iata_org
Telephone: 4-H(Z) 799 25 25 = Fax: -11(22) 798 3553 =« TTY: GVAK"EXB = Telex: 415586


mailto:kellyt@iata.org

treatment of non-U.S. airlines will be the exposure of U.S. airlines to the reciprocal
imposition of similar taxes in the many foreign jurisdictions which they serve. Ultimately,
the intricate worldwide network of reciprocal tax rtgimes will be seriously jeopardized.

LATA also believes that any imposition of an income tax on the international operations of
the non-U.S. airlines serving Alaska would ignore the taxes and charges already paid by
them for thnir local operations as well as the significant direct and indirect contributions they
make to the economy of the state. We believe that HB 472 sends a strong signal to the
international airline community that the State of Alaska encourages their business on the

basis of long-established international tax regimes.

Based upon the foregoing, IATA strongly urges you to take all necessary steps to ensure the
passage of House Bill No. 472.

Yours sincere!

Tony Kelly
Director
Industry Monetary Affairs
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Alaska Forest A ssociation, Inc

11 STEDMAN SUITE 200
KETCHIKAN. ALASKA 99901-6599

. Phone 907-225-6114
April 2, 1998 TAX 907-225-5920

The Honorable Mark Hanley
The Honorable Gene Them'ault
Alaska House of Representatives
State Capitol

Juneau, AK 99801

Dear Representatives Hanley and Therriault;

The Alaska Forest Association strongly supports House Bill 472. “An Act rriating to
apportionment of business income.” The Alaska forest industry depends heavily on foreign vessels
for shipments of logs and wood products to its trading partners around the Pacific Rim. The recent
Alaska Supreme Court ruling that the exemption in 8883 of the Internal Revenue Code does not
apply in Alaska will have a significant deleterious effect on those shipments.

Fortunately, the problem can be fixed with a simple change in state statute. House Bill 472,
introduced by the House Labor and Commerce Committee, provides the necessary amendment, and
| urge you to take speedy action to ensure passage of tliis bill. | cannot emphasize enough the
importance of making the change this year, before a disruption in Alaska's trade occurs.

Please move MB 472 through the Finance Committee at the earliest opportunity, and support it when
it reaches the House floor.

Thank you for your consistent support lor Alaska’s resource development industries. We would
especially appreciate your help on tin’s new issue.

Sincerely,

Executive Director

cc.  Representative Mulder
Representative Davis
Representative Foster
Representative Kelly
Representative Kohring
Representative Martin
Representative Davies
Representative Grussendorf

lInty9HO4 lir.u'pcl1April 2, 199if PVC |

SERVING ALASKA'S FOREST INDUSTRY
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Reprcsenlalive Moses
Representative Rokeberg
Representative Phillips
Thyes Shaub
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CADWALADER

Cadwaladcr, Wickersham & Taft

1333 No* Hampshire Ay, N.'W

WuhinptDo, 0e 20036yA New York

Tel: 202 862-2200 "KuKingroc

Fan 202 32-2-100 Lot Angele*
N ! ChuLxie

Kmnctfi Klein . londoa

Direct Digl: 2PHUB22482
In{erneeD\(ilﬁzh%Jwvt.com

April 3, 1998

BY FACSIMILE

Mr. Joe Kyle

Executive Director

Alaska Steamship Association
234 Gold Street

Juneau, Alaska 99801

Re:  Potential Retaliatory Impact on U.S. Carriers Abroad 0f State
Taxation of Foreign Carriers

Dear Mr. Kyle:

You have asked me to describe the retaliatory impact abroad on U.S.
shipping and air transport companies that could occur if a U.S. state or locality were
to impose state or local income taxation on foreign shipping and air transport
companies that are not subject to U.S. federal income taxation as a result of U.S.
income tax treaties with foreign countries.

We are not aware of any U.S. state or locality that currently subjects
to state or local taxation the income of foreign carriers that are eligible for the
benefits of reciprocal shipping income agreements. Under such agreements, foreign
countries exempt U.S. carriers from foreign tax if the United States reciprocally
exempts foreign carriers from U.S. tax. U.S. income tax treaties or other
agreements with over 70 countries provide such reciprocal exemptions. However, if
state or local income taxes were to be imposed on foreign carriers by €ven one U.S.
state or locality (as the State of Alaska currently is considering doing), retaliation by
foreign jurisdictions would be permitted under U.S. income tax treaties, as

discussed below.

For example, under the income tax treaties that the United States has
entered into with Japan, Italy, and France, each country exempts from its national

C:VDocsopcr»\Dclih3\KiJan\00266a5. Li
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Mi*. Joe Kyle -2- April 3, 1998

income tax the income derived by a resident of the other jurisdiction from the
operation of ships or aircraft in international traffic.1 Moreover, through exchanges
of diplomatic notes, these foreign nations also exempt the income of U.S. shipping
and air transport companies from local taxes, such as the enterprise tax in Japan,2
the “TLOR” in Italy, or the "taxc professionnelle” in France,4 provided that no
state, county, or locai government in the United States levies an income tax on
shipping and air transport companies resident in such countries. So, for example, if
no U.S. state or locality taxes the income of a Japanese shipping and air transport
company, a U.S. shipping and air transport!company that moves cargo between the
United States and Japan would pay only U.S. federal, state, and local income taxes
because it would be exempt from Japanese national and local income taxes.
Similarly, a Japanese shipping or air transport company moving cargo between
Japan and the United States would be exempt from U.S. federal, state and local
income taxes and would only pay Japanese national and local income taxes.
Although Congress has not enacted a sramte or entered into a treaty that would
require the states to exempt non-U.S. shipping and air transport companies from
state and local income taxes, the U.S. Departments of State and Treasury have
actively enlisted the cooperation of the U.S. states and localities in advancing this
policy. For example, in recent years both the States of New York and New Jersey
contemplated taxing foreign carriers. State and Treasury Department officials had
discussions with tax officials from those states, encouraging them not @ tax foreign
carriers because of the retaliatory impact such taxation could have on U.S. carriers
abroad. Both New York and New Jersey decided not to impose their taxes on
foreign carriers.

If any U.S. state or locality (e.g., Alaska) were to tax the income of
shipping and air transport companies residing in, Japan, Italy, or France, the
equivalents of states or localities in those countries could then impose their taxes on
U.S. shipping and air trans-port companies.: To illustrate, in the 1971 exchange of
diplomatic notes, the Japanese government stated that if a U.S. locality were to levy
an income tax on Japanese shipping and air transport companies, the Japanese
government would “take necessary measures” to let local Japanese authorities levy
the Japanese enterprise tax on all U.S. shipping and air transport companies.
Therefore, regardless of whether it is a resident of the state or locality that initially
imposed the income tax on Japanese shipping and air transport companies, a U.S.
shipping or air transport company that moves cargo or passengers hetween the

! Income Tax Convention, March 8, 1971, U.S.-Japan, Article 10. Income
Tax Convention, April 17, 1984, U.S.-Italy, Article 8(1). Income and Capital Tax
Convention, August 31, 1994, U.S.-France Article 8(1).

Exchange of Notes, March 8, 1971, U.S.-Japan.

Exchange of Notes, April 17, 1984, U.S.- Jtaly.

Exchange of Notes, August 31, 1994, U.S.-France.
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United States and Japan could become required to pay local Japanese income taxes
in addition to its U.S. income taxes, although the company would still be exempt
from the Japanese national income tax. The corresponding Japanese shipping and
air transport company would similarly pay U.S. state and local income taxes in
addition to its Japanese income taxes. Similar provisions arc included in the
exchanges of diplomatic notes with Italy and France.

While Japan, Italy, and Frdnce have formal agreements with the
United States in this regard, we understand that informal agreements of a similar
nature exist with many other of the 70 countries which provide reciprocal
exemptions to U.S. carriers. Thus, the taxation of foreign carriers by Alaska could
directly result in retaliatory taxes being imposed on U.S. earners in a number of

foreign jurisdictions.

i
If 1 can provide you with additional information in this regard, please
let me know. :

Sincerely,

Kenneth Klein

** TOTAL PAGE.004 **
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PRODUCTION DEPARTMENT
ALASKA INTEREST

JAMES F. 2RANCH
PRODUCTION MANAGER ¢ ALASKA

March 30,1908

The Honorable Norman Rokeberg
Alaska State Legislature

State Capital (MS 3100)

Juneau, Alaska 99801-1182

Dear Representative Rokeberg:

Exxon continues to support efforts to make Alaska's tax statutes more consistent

with the Internal Revenue Code, including clarifying the Legislature's intent to
adopt Internal Revenue Code Section 883. Since House Bill 472 is consistent

with this principle, Exxon supports your efforts with the bill.

DMSidgo

AOIVISION OF EXXON CORPORATION
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The Problem

« The Alaska Net Income Tax Act (ANITA) incorporates, by reference, groups of
sections of the US Internal Revenue Service Code.

« The Alaska Department of Revenue (or more likely an attorney working for the
Department of Law) opined that Alaska, for the purposes of calculating tax liability
under ANITA, could/should include the worldwide net income of slipping
corporations without regard to the country of registration(flag) of the vessels operated
by the corporation. As a result, the DOR attempted to implement the attorney’s
opinion and was sued by OSG Bulk Ships, Inc. OSG is US subsidiary of a parent US
corporation, which parent has subsidiaries which operate foreign flag vessels. Having
not seen the legal opinion upon which DOR acted, there is no way of knowing if the
opinion addressed non-US corporations which have foreign flag vessels or foreign
registered aircraft servicing Alaska.

« |t appears that the OSG argument in court centered around the so-called Section 883
exemption granted under US IRS code. Section 883 is included in a block of IRS
sections included by reference in ANITA.

« 0OSG prevailed in Alaska Superior Court, the Department of Revenue prevailed on
appeal to the Alaska Supreme Court. In ruling in favor of the Department of Revenue
the Alaska Supreme Court eliminated the 883 exemption which exempts foreign flag
vessels and foreign registered aircraft from taxation if the country of registration
grants an exemption to US flag vessels and US registered aircraft.

Consequence of Alaska Supreme Court Decision

All non-US corporations which operate foreign flag Vessels and/or foreign
registered aircraft calling at Alaskan ports/airports are subject to taxation
under ANITA. Their worldwide net income can be taxed in proportion to the

time spent at a port/airportin Alaska.

Except for North Slope oil, all seaborn Alaska exports (coal, timber, fish, ore & ore
concentrates, gravel) to foreign destinations move in foreign flag vessels owned by non-
US corporations. In the absence of restoring via statute the 883 exemption, the world
wide net income of-the of the non-US corporate owners of these foreign flag vessels will

become subject to taxation under ANITA.

This would be a new tax. Alaska would be the only state which assesses such a tax.
While the federal government cannot dictate State taxation policy, such a new tax would
violate federal trade treaties with Alaska’s most important trading partnef:Japan. Sub
national governments in foreign countries could impose income taxes on US corporations
not now subject to taxation without violating treaties with the US.

The Alaskan consumer (imported 'oods) and the Alaskan producer (exported goods)
would pay for this new tax in higher freight rates. Depending on specific circumstances,
this new tax could kill an existing export deal or cause a potential export deal to be
stillborn. Alternatively, depending on specific circumstances, imposition of this new tax
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could create additional collection and audit costs and result in no new revenue being
collected.

| would question whether, in enacting and/or modifying ANITA, it was ever the
legislature’s intent to attempt to impose corporate income taxes on the foreign owners of
foreign flag vessels or foreign registered aircraft. Nor do | believe that it is an unstated
policy of the current administration to attempt to tax foreign owners of foreign flag
vessels or foreign registered aircraft. | do believe that the Alaska Supreme Court had no
idea of the potential consequences of their opinion. The net result is that the Alaska
Supreme Court was in effect setting policy rather than interpreting law.

HB 472 is a simple, clear and unambiguous statement that it is not the policy of the State
of Alaska to impose corporate income taxes on foreign owners of foreign flag vessels or
foreign registered aircraft.

In the absence of enactment of such a bill, Alaska:

« Will have the dubious distinction of being the only state in the United States to
attempt to tax entities that even the federal government does not tax..

« Sends a clear message that Alaska can’t be trusted to abide by international trade
treaties executed by the federal government.

» Add to the cost of foreign goods imported to Alaska and the cost of goods exported

from Alaska.
« Would impose a new tax in the absence of any understanding of the revenue

production potential, cost of administration, or probable consequences.
« Has the potential of severely effecting economic viability of existing resource export
deals and po.ccibly destroying the economic viability of developing resource export

deals.

Thank you for the opportunity to present this testimony and | respectfully request that the
Alaska Legislature address this important problem by passing HB 472 at the earliest

possible date.

To use the words of an Assistant Commissioner of Revenue the State’s action with regard
to taxation of foreign flag vessels is “ail over the Internet”. It is only by decisive action
by this legislature that the damage to Alaska’s image as “open for business” can be

minimized.
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SPONSOR STATEMENT
HOUSE BILL 472

“An Act relating to apportionment of business income; and providing for an effective date.”

This bill originated at the request of the industries effected by the recent Alaska Supreme
Court ruling, State of Alaska vs OSG BULK Ships, Inc., dated February 20, 1998, that the Alaska
Corporation Net Income Tax ("ANITA") applies to the income of foreign flagged ships and aircraft
bringing goods and oassengers to and from Alaska.

This new tax burden will have a chilling effect on commercial development, international trade
and job creation in this state. It will slam the door on the myth that “Alaska is open for Business". If
the Department of Revenue implements this new tax, Alaska would be the only state to have such a

tax.

The court held that the exemption from taxation granted in 26 U.S.C. Section 883 "is impliedly
excepted to [or modified] by the ANITA" (italics added). The Legislature adopted Section 883 when it
enacted AS 43.20.021 (a) "Sections 26 U.S.C. 1-1399 and 6001-7872 (Internal Revenue code), as
amended, are adopted by reference...", (See the bill.). The Court found otherwise.

The issue for the Legislature and the Administration can be posited as: Should the public
policy of the State of Alaska be to tax the net income of foreign flagged/owned ships, aircraft, railroad
roll*g stock and communication satellites contrary to the tax law of the United States and it's
agreements with foreign governments engaged in commerce in our state?

A strong indication that the Legislature intended to adopt Section 883 without exception is
evident by the rejection of legislation sought by the Department of Revenue in 1991-1992. This
legislation specifically stated that Section 883 was not adopted into Alaska tax law.

Commerce of the state of Alaska will be severely impacted without passage of HB 472. The
following business sectors would be directly taxed; subject to foreign retaliation or secondarily
effected: international air cargo, air couriers, and airlines; fishers and seafood processors; mining
and coal companies; cruiseship lines and tourism; timber and wood products; manufacturing firms;

and oil and LNG exports.

The imposition of a new business tax, for an as yet unknown amount, will have a detrimental
effect on the business and employment of Alaskans.

3/28/98
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Stephen C. Slotnick”- suBJEcT: Retroactive repeal oftaxes
Assistant Attorney General

You have asked about the constitutionality ofretroactivity provisions in
HB 472 and SB 345. Both of these bills provide an exemption from tax for certain
foreign corporations. Under current law, these corporations would not be entitled to this
tax exemption. Although we have not had time to exhaustively research this question, we
conclude that retroactive application of this exemption probably violates the public
purpose clause ofthe Alaska Constitution.

DISCUSSION

Article IX, Section 6 of the Alaska Constitution provides that “[n]o tax shall
be levied or appropriation of public money made, or public property transferred, nor shall
the public credit be used, except for a public purpose.”

In general, prospective application of a tax credit or exemption is entirely
consistent with the public purpose clause. Tax exemptions and credits are usually
intended to stimulate the economy and promote development. Certainly, to qualify for
the credit or exemption the taxpayer will have to earn some income in the state. By
adopting a prospective tax credit, the legislature necessarily has found a public purpose,
and courts will not second guess these reasonable legislative findings. DeArmond v.
Alaska State Development Corp., 376 P.2d 717, 721 (Alaska 1962).

Retroactive application of a tax exemption or credit, or retroactive repeal of
a tax, on the other hand, presents a different question. In this case, the adoption ofa
retroactive repeal resembles an appropriation to individual taxpayers. The liability
created by the tax has resulted either in money being paid to the state treasury or in a debt
to the state. In either case, the right to the money has clearly vested in the state.
Moreover, the rationale of encouraging future investment or industry in the state is clearly
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absent—the taxpayer will have already earned income in the state which has accrued a
tax liability.

No Alaska case ofwhich we are aware addresses this issue. Two previous
Attorney General Opinions, however, have discussed the question, and concluded that in
most circumstances, a retroactive tax repeal would violate the Alaska Constitution. See .
1980 Inf. Op. Att’y Gen. (663-81-0215; 663-81-0187; Sept. 22) (retroactive repeal of
income tax for 1978 and earlier would violate public purpose clause, but retroactive
repeal for 1979 would serve public purpose because it would fulfill promise ofearlier
unconstitutional legislation that had repealed or dintinished tax liability); 1980 Inf. Op.
Att’y Gen. (J-66-160-81; Nov. 19, 1980) (proposed retroactive exemption ofnonresident
commercial airline employees from stale income tax would violate public purpose clause,
even though tax had not been collected and was unexpected because of employer’s failure
to withhold). Both ofthese opinions acknowledge that a retroactive repeai of a tax is
constitutional where it serves an overriding public purpose, such as discharging a “moral
obligation.”

The September 22 opinion found such a moral obligation for tax year 1979.
For that tax year, the legislature had, in 1979, adopted exemptions to tax that would have
eliminated or significantly diminished the state income tax liability for most individuals.
These exemptions were later held unconstitutional, thus restoring full tax liability for all
taxpayers. See Williams v. Zobel, 619 P.2d 422 (Alaska 1980). Because many taxpayers
had a reasonable expectation that they would not have to pay tax for 1979, and others
reasonably expected a diminished tax liability, the opinion concluded that the state had a
“moral obligation” to meet the expectations that »thad raised. Accordingly, the repeal

was found to have a public purpose.

Given our limited time, we have reviewed only a few cases from other
jurisdictions on this question. These cases have supported the conclusion reached by the
two Attorney General Opinions. The general rule is that retroactive tax repeals do not
serve a public purpose. Estate ofAustin v. Austin, 254 Cal. Rptr. 372, 374 (Cal. App. 4th
1988) (“The repeal of these provisions cannot be applied retroactively, for to do so would
effect a prohibited gift of state funds.”); In re Estate ofSkinker, 303 P.2d 745, 748-49
(Cal. 1956) (“Where a tax has become due, a subsequent act of the Legislature reducing
the tax by reason of the change in the exemptions, tax rates, or for that matter in any way,
is held to be a gift of state monies and is prohibited by article 1V, section 31 of the
California Constitution.”); Wilentzv. Hendrickson, 38 A.2d 199, 205-06 (N.J. Ct. of
Errors and Appeals 1944) (legislation providing forgiveness of delinquent interest on
back taxes is unconstitutional as an appropriation of public money lor private purpose
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because itis not supported by a legal, equitable or moral consideration).1 In some
circumstances, however, a public puipose is found to justify retroactive reductions of tax
liability. E.g., JapanLine, Ltd v. McCaffree, 558 P.2d211, 214 (Wash. 1977)
(retroactive repeal ofa property tax is not unconstitutional gift of state resources where
tax has been replaced by an excise tax); State ex rel. Adams v. County Com'rs of
Fairfield County, 121 A. 800, 803 (Conn. 1923) (principles of equity and fair dealing
support constitutionality of Act providing for refund of fees for liquor licenses after
selling of liquor became illegal).

The question here is whether the facts of this tax repeal create a “moral
obligation” sufficient to justify applying the tax repeal retroactively. In our view, a court
is unlikely to find such a moral obligation.

Here, the proposed legislation would allow certain taxpayers to claim an
exemption. The taxpayers who would qualify for the exemption are those who would be
exempt under IRC § 883—foreign corporations with income from ships or airplanes
whose country of origin provides a similar exemption for United States corporations.
Most of the taxpayers eligible for this federal exemption have not been reporting their
883 income to the Department or paying tax on their 883 income under the Alaska Net
Income Tax Act for many years. Although the Department of Revenue has considered
this income taxable, it has been unclear whether section 883 was incorporated into the
Alaska Net Income Tax Act. Given that 883 income has not been reported to the
Department, only in isolated cases has the Department been able to audit returns and
Issue assessments requiring payment of tax on that income.

In the 1980s, the Department pursued an enforcement action regarding its
interpretation of section 883 in a series of assessments against a taxpayer that included
foreign shipping corporations in its unitary business. The Alaska Supreme Court recently

1 One state court has held that die limitation on legislative power to retroactively
reduce tax liability “does not apply before the taxes have been collected.” Seattle-King
County CouncilofCamp Fire v. Dep't ofRevenue, 711 P.2d 300, 303 (Wash. 1985).
This result is not consistent with the other cases that we have found, and appears to be
based on the language of Washington’s constitution, which is different from Alaska’s.
Moreover, we do not find this reasoning persuasive. We think Alaska’s courts are more
likely to follow the California Supreme Court’s opinion that “[t]he Legislature cannot by
a subsequent act increase or decrease the rate, remit die tax, or in any way surrender,
impair or limit rights Uiat have become fixed.” Skinker, 303 P.2d at 748.
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affirmed the Department’s position that section 883 was not incorporated into the Alaska
Net Income Tax Act. State v. OSG Bulk Ships, _ P.2d , Op. No. 4951 (Alaska Supreme
Court, Feb. 20, 1998). Thus, it is now clear that 883 income is taxable under the Alaska
NetIncome Tax Act. Inresponse, the legislature is proposing to adopt legislation
reversing the outcome of the OSG decision, and allowing foreign coiporations to claim
the 883 exemption on their Alaska returns.

We recognize thatthe taxpayers other than OSG €re likely to assert that the
state has a moral obligation to retroactively apply the tax exemption to them. They will
assert that they did not have an expectation that they owed this tax. They will bolster this
argument by pointing out that Alaska’s position is unique: other states have incorporated
the 883 exemption into their tax codes.

Although we understand the taxpayers’ arguments, we do not think a court
will find them persuasive. The court does not view itselfas “making” law; in its view,
the court merely “finds” the law. Thus, the law has always been that the 883 exemption
is not incorporated into the Alaska Net Income Tax Act. Taxpayers are charged with
knowledge of the law. Thus, even when the prevailing understanding of the law ch?r” s
as aresult ofan enforcement action, courts are not likely to acknowledge an expression

of surprise by taxpayers.

The reason for this interpretation is driven home by the very facts ofthis
case. Enforcement of tax laws begins with a self-report by the taxpayers. Here, most
taxpayers affected by the 883 exemption have never reported any 883 income to Alaska.
Had they reported this income in the first place, the Department could have initiated an
enforcement action years ago that would have put them on notice as to the correct
interpretation of the law. The taxpayers’ failure to report cannot be used as a grounds to
justify a “reasonable expectation” that they would not owe the tax.2

Moreover, in these circumstances, it is difficult for taxpayers to claim that
they had a reasonable expectation that the tax would not be due. Here, Commissioner of
Revenue Daryl Rexwinkel issued a formal hearing decision in the OSG case on June 16,
1993. The decision became public when the taxpayer appealed to the superior court.

2 We understand that 883 income has been assessed against taxpayers other than
OSG and that, in at least one case, the assessment has been paid. Furthermore, we
understand that some taxpayers with 883 income have filed returns lor past years, and

that those years are now closed.
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This put the taxpayers and, indeed, the world, on notice as to the correct interpretation of
the law.3 Although the superior court reversed the Department, the Department appealed

to the Supreme Court. Further, an organization that represents many taxpayers, the North
West CraiseShip Association, participated in both the superior court and supreme court as
amicus curiae. Clearly, many, if not all, taxpayers had actual notice of the tax liability.

Finally, we are aware of the argument that a retroactive exemption serves a
public purpose.because it demonstrates that Alaska is “open for business.” We
acknowledge that this is a legitimate legislative objective as to.prospective exemptions
and credits. Applied retroactively, however, such ajustification would swallow the
public purpose rule. Any appropriation of funds from the state treasury to a business or
industry could arguably be justified on the grounds that it demonstrates that Alaska is
open for business. Cf. 1980 Inf. Op. Att’y Gen. (Sept. 22) (rejecting argument that
income tax refund serves a public purpose because it would “stimulate the economy” on
grounds that, although true, this argument would apply to any appropriation of public
funds). A retroactive tax exemption that forgives a liability owed to the state is the
equivalent of a direct appropriation, and cannot be made unless it serves a public purpose.

CONCLUSION

We conclude that the retroactive tax exemption proposed in HB 472 and
SB 345 is equivalent to an appropriation of public funds for private purpose. Applying
this exemption retroactively is likely unconstitutional under Article IX, Section 6 ofthe

Alaska Constitution.

SCS:bm

.3 Furthermore, in 1991 Governor Hickel issued a transmittal letter in support of
HB 329 which gave notice of the state’s conclusion that IRC § 883 was not incorporated

in Alaska law.
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lie: House Bill No. 472

Dear Representative Hanley,

On behalf of the International Air Transport Association (IATA), the trade association
comprised of 256 member airlines from over 150 countries, | with to express the strongest
.uppart for House Bill No. 472. HB 472 would ensure that the income of non-U.S. airlines
crying Alaska would be exempt from the state’s income tax in accordance with U.S.

Internal Revenue Code Section 883.

IATA is deeply cancemec with the potentially far-reaching ramifications of th;: recent
Uaska Supreme Court decision in Alaska v. OSG Bulk Ships, Inc. Indeed, it is our
..nderstanding thru on the basis of this decisioa. the Department of Revenue plans to levy the
"diska corporate income tax on the Income derived by non-U.S. airlines from the operation

ftheir aircraft in international traffic.

is widely known that U.S. IRC Section 883 exempts the income of non-U.S. airlines at the
edend level on the basis of reciprocity. These reciprocal exemptions are generally
‘mbodied in numerous U.S. treaties for the avoidance of double taxation. TATA firmly
elieves that U.S. IRC Section 883 ia intended, interalia, to eliminate the riik of multiple
ixarion of the income derived by the aircraft of both U.S. and non-U.S. airlines in

ateruational traffic.

f the State of Alaska chooses not to adhere to the reciprocal tax exemption provision* of
J.S. IRC Section 883. non-U,S. airlines will be exposed to double (and even multiple)
jLxaiion, as they are already subject to national (and often local) Income taxes In their
espective countries of domicile. Furthermore, one immediate consequence of this tax

)ii«ct Dial' +41(22) 799 7708  Direct Fox: +41(22) 799 26 78 « TTY: GVAGBXB * E-mad: kallytQistjLorg
Telephone: +41(22) 799 25 25 * Fax: HH22) 798 35 53 « TTY: QVAICBXB » Tele* 415386
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xstnent of non*U.S. airiinei will be the exposure of U.S. airlines to the reciprocal
upositioa of similar taxes ia the many foreign jurisdictions which they serve. Ultimately,
Fntricate worldwide network of reciprocal tax regimes will be seriously jeopardized.

ATA also believes that any imposition of on income tax on the international operations of
ilie con-US. airlines serving Alaska wouid ignore tho taxes and charges already paid by
Item for their local operations as well aa the significant direct and indirect contributions thsy
‘Hike to the economy of the state. We believe that SB 345 sends a strong signal to the
iuiernaiicoal airline community that the State of Alaska encourages their business on the

Lisi* of long-established international tax practice.

3'wed upon the foregoing, IATA strongly urges you to take all necessary steps to ensure the

lusage of Senate Bill No. 345.

Industry Monetary Affairs
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Mr. Joe Kyle !

Executive Director

Alaska Steamship Association

234 Gold Street

Juneau, Alaska 99801 _
|

Re:  Potential Retaliatory Impact on U.S. Carriers Abroad of State
Taxation of Foreign Carriers

Dear Mr. Kyle:

You have asked me to describe the retaliatory impact abroad on U.S.
shipping and air transport companies that could occur if a U.S. state or locality were
to impose state or local income taxation on foreign shipping and air transport
companies that are not subject to U.S. federal income taxation as a result of U.S.
income tax treaties with foreign countries.

We are not aware of any U.S: state or locality that currently subjects
to state or local taxation the income of foreign carriers that are eligible for the
benefits of reciprocal shipping income agreements. Under such agreements, foreign
countries exempt U.S. carriers from foreign tax if the United States reciprocally
exempts foreign carriers from U.S. tax. U.S. income tax treaties or other
agreements With over 70 cr mtries provide such reciprocal exemptions. However, if
state or local income taxes were to be imposed on foreign carriers by €ven one U.S.
state or locality (as the State of Alaska currently is considering doing), retaliation by
foreign jurisdictions would be permitted under U.S. income tax treaties, as

discussed below.

For example, under the income tax treaties that the United States has
emered into with Japan, Italy, and France, each country exempts from its national

C:\DocsopesVDxitvAKKIER 0026685,
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income tax the income derived by a resident of the other jurisdiction from the
operation of ships or aircraft in international traffic.1 Moreover, through exchanges
of diplomatic notes, these foreign nations also exempt the income of U.S. shipping
and air transport companies from local taxes, such as the enterprise tax in Japan,2
the “ILOR" in Italy, a: the "taxc professionnelle" in Frarce,4 provided that no
state, county, or local government in the United States levies an income tax on
shipping and air transport companies resident in such countries. So, for example, if
an U.S. state or locality taxes the income of a Japanese shipping and air transport
company, a U.S. shipping and air transporricompany that moves cargo between the
United States and Japan would pay only U.S. federal, state, and local income taxes
because it would be exempt from Japanese national and local income taxes.
Similarly, a Japanese shipping or air transport company moving cargo between
Japan and the United States would be exempt from U.S. federal, state and local
income taxes and would only pay Japanese national and local income taxes.
Although Congress has not enacted a statute or entered into a treaty that would
require the states to exempt non-U.S. shipping and air transport companies from
state and local income taxes, the U.S. Departments of State and Treasury have
actively enlisted the cooperation of the U.S. states and localities in advancing this
policy. For example, in recent years both the States of New York and New Jersey
contemplated taxing foreign carriers. State and Treasury Department officials had
discussions with tax officials from those states, encouraging them not to tax foreign
carriers because of the retaliatory impact such taxation could have on U.S. carriers
abroad. Both New York and New Jersey decided not to impose their taxes on

foreign carriers.

If any U.S. state or locality (e.g., Alaska) were to tax the income of
shipping and air transport companies residing in, Japan, Italy, or Fiance, the
equivalents of states or localities in those countries could then impose their taxes on
U.S. shipping and air transport companies. To illustrate, in the 1971 exchange of
diplomatic notes, the Japanese government stated that if a U.S. locality were to levy
an income tax on Japanese shipping and air transport companies, the Japanese
government would “take necessary measures" to let local Japanese authorities levy
the Japanese enterprise tax on all U.S. shipping and air transport companies.
Therefore, regardless of whether ii is a resident of the state or locality that initially
imposed the income tax on Japanese shipping and air transport companies, a U.S.
shipping or air transport company that moves cargo or passengers between the

1 Income Tax Convention, March 8, 1971, U.S.-Japan, Article 10. Income
Tax Convention, April 17, 1984, U.S.-Italy, Article 8(1). Income and Capital Tax
Convention, August 31. 1994, (J.S.-France Article 8(1).

Exchange of Notes, March 8, 1971, U.S.-Japan.
3 Exchange of Notes, April 17, 1984, U.S.-Italy.
4 Exchange of Notes, August 31, 1994, U.S.-France.
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United States and Japan could become required to pay local Japanese income taxes
in addition to its U.S. income taxes, although the company would still be exempt
from the Japanese national income tax. The corresponding Japanese shipping and
air transport company would similarly pay U.S. stafe and local income raxes in
addition to its Japanese income taxes. Similar provisions are included in the
exchanges of diplomatic notes with Italy and France.

While Japan, ltaly, and France have formal agreements with the
United States in this regard, we understand that informal agreements of a similar
nature exist with many other of the 70 countries which provide reciprocal
exemptions to U.S. carriers. Thus, the taxation of foreign carriers by Alaska could
directly result in retaliatory taxes being imposed on U.S. carriers in a number of

foreign jurisdictions. ,

If | can provide you with additional information in this regard, please
let me know. j

Sincerely.

Kenneth Klein
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Tax is Bad for Alaska

With r.he price of oil in the S10 a barrel range and with Asian markets d*vm, hr:,"is a
pardcuiaxly bad dme to increase business taxes. Increasing the cost of . trmg_ou_r
resources to market will have a serious negative impact on Timber, Mining, Fishing, Gas
Expons, Tourism, Airpon Development and a host ol Juppon and Supply industries.

The impact of this tax will be bome by Alaskans, not foreign corporations. The tax will
translate to higher transport fees or lower purchase prices for Alaskan resources. With the
significant downturn in the Asian economies, Alaska’s resource industries cannot afford
increased shipping costs or lower market prices.

Detriment to New Investment

An ag?ressive move to tax business income not only impacts he industries directly subject
to the tax but also sends a negative message to prospective investors. A message hat
Alaska will seek to raise taxes on businesses before it considers oher options will deter

rather than encourage investment

Foreign air and sea carriers will have incentive to move away from Alaska to jurisdictions
hat don’timpose he tax. A mixed message will be sen; in relation to he %as pipeline, with
efforts to establish tax breaks on one hand while increasing costs on he oher.

r
Tax Policy Inconsistent with International Agreements

The purpose of section 833 is not only to prevent he double taxation of foreign income hut
to insure hat income earned by U.S, companies is not taxed in other nations. Section 8S3
upholds a logical concept in international trade.

It says foreign companies doing business in he United States won’t be taxed in he United
States so long as he countries he foreign companies come from don’ttax U.S. companies
doing business here. These reciprocal tax agreements on he taxation of air and shipping
income are in place between the United States and many other nations.

When astate or local government ip he United States imposes a new tax on foreign
international air and sea carriers, it exposes U.S. international shipping companies to he
triggering of retaliatory taxes in oher countries.

Recently, the states of New York, New Jersey and California rescinded
their efforts to impose similar taxes. Alaska will be the ONLY state in the
Union to impose a tax on international foreign air and sea carriers if it

proceeds.
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§ 883. Exclusions from gross income

* (c) Treatment of certain

3 U Uusoc

. (a) Income of foreign corporations from ships and aircraft

The following items shall not be included in gross income of a foreign corporation, and shall be
exempt from taxation under this subtitle: _
0 (1) Ships operated by certain foreign corporations

Gross income derived by a corporation organized in a foreign country from the international
operation of a ship or ships if such foreign country grants an equivalent exemption to
corporations organized in the United States,

0 (2) Aircraft operated by certain foreign corporations

Gross income derived by a corporation organized in a foreign country from the international
operation of aircraft if such foreign country grants an equivalent exemption to corporations
organized in the United States,

0 (3) Railroad rolling stock of foreign corporations

Earnings derived from payments by a common carrier for the use on a temporary basis (not
expected to exceed a total 0f 90 days in any taxable year) ofrailroad rolling stock owned by
a corporation of a foreign country which grants an equivalent exemption to corporations
organized in the United States,

0 (4) Special rules

The rules of paragraphs (5), (6), and (7) of section 872(b) shall apply for purposes of this

subsection. _ _ _ _
0 (5) Special rule for countries which tax on residence basis

For purposes of this subsection, there shall not be taken into account ang failure of a foreign
country to grant an exemption to a corporation organized in the United States if such
corporation is subject to tax by such foreign country on a residence basis pursuant to
prows_lé)ns of foreign law which meets such standards (if any) as the Secretary may
prescribe.

* (b) Earnings derived from communications satellite system

The eamings derived from the ownership or operation of a communications satellite system by a
foreign entity designated by a foreign government to participate in such ownership or operation
shall be exempt from taxation under this subtitle, if the United States, through its designated
entity, participates in such system pursuant to the Communications Satellite Act of 1962 (47
U.S.C. 701 and followin?). _ _

oreign corporations
o (1) In general

Paragraph (1) or (2) of subsection (a) (as the case may he) shall not apply to any foreign
corporation if 50 percent or more of the value of the stock of such corporation is owned by
individuals who are not residents of such foreign country or another foreign country
meeting the requirements of such paragraph,

0 (2) Treatment of controlled foreign corporations

Paragraph (1) shall not apply to any foreign corporation which is a controlled foreign
corporation (as defined in section 957(a)).
0 (3) Special rules for publicly traded corporations
« (A) Exception

Para%raph (1) shall not apply to any corporation which is organized in a foreign
country meeting the requirements of.para%raph (1) or (2? ofsubsection (a) (as the case
may be) and the stock ofwhich is primarily and rePulary traded on an established
securities market in such foreign country, another foreign country *Meeting the
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