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MEMO

Date: 4/17/98
To: Representative Therriault
From: Ron Somerville

Subject: Fiscal Note -CSHB 406 (FIN)

Ihave reviewed the fiscal notes for Departments of Law and Fish and Game for CSHB
406 (FIN). My first reaction is that everything is significantly over-inflated. Itis
inconceivable that 8 cases the first year and 6 cases annually thereafter would be
appealed to the State Supreme Court.

The request for travel for Advisory Committees and the Boards (456.9) is more than the
total travel requested (374.7) in their FY 99 budget. Itis unlikely that the new law
would require more than a doubling of travel for this section of the department.
Although the amount of travel drops for this section in subsequent years (376.6), itis
still more than requested for all of FY 99.

The Subsistence Division fiscal note calls for a 35% increase over their FY 99 request.
Their FY 00 fiscal note represents a 67% increase over their FY 99 request. Both

seem unreasonable.

There is an excellent argument that a significant amount of what the department is
already doing could and should be charged to the $5 million authorized in ANILCAfor
support of the advisory committees and regional councils. Some data collection, staff
support and general supporting operations are arguably eligible. In 1987, the state
requested reimbursemen® of $3.3 million and only received $.9 million.

Conceptually, ifthe state could resolve its differences and meet the basic intent of
ANILCA, some federal monies, up to S5 million, could be available to offset these costs.
If the Alaska delegation were able to convince Congress that this proposal meets the
intent of ANILCA and subsequent changes were made synchronizing the two laws, then
it is possible that the state would qualify for reimbursable costs.

ldisagree with the Subsistence Division’s analysis from two hasic points. First, their
cost projections are way out-of-line but there is little available to refute their estimates.
The other is on page two of their analysis, under "Overview." They state that
“Individuals will have to apply for each species and fish stock an game population for
which they wish (emphasis added) to hunt and fish." Since residents outside of a
designated subsistence area with a shortage are presumed to be ’out" of the
preference, itis up to the applicant to demonstrate their past dependence on that
particular stock or population. [Ibelieve this requirement is going to make it extremely
difficult, but not impossible, for most people to qualify. Thus, Iwould project that



instead of 120,000 applicants, they will be looking at 40,000 -50,000 at the most. !am
also convinced that after the initial ,ear, the number of applicants will fall significantly.

lalso do not agree that the application and processing mechanism requires elaborate
staffing. Applicants could be required to sign an affidavit and provide minimal
documentation hefore being issuea a permit. Subsequent spot checks by enforcement
could provide the public exposure necessary to discourage unqualified applicants —
especially ifthere was a severe enough penalty.

I'have provided you with a couple of scenarios for FY 99 and FY 00. Without
attempting to refute all their numbers, I'have provided a couple of options. You can
make the law effective January 1, 1999 and cut your fiscal year costs by more than half
for that year, ifthe legislature eliminates the "substantially increase”provision for non-
subsistence areas, you will significantly reduce the number of permit applicants. At
least half of the advisory committee and board increase could be conceptually charged
against the $5 million if Congress declared that we were in compliance. A big “if.” At
least you can argue that it is legitimate to expect that reimbursement and their budget
can be modified accordingly if the funds are nnt available.

Another key point is the fact that at present our fish and wildlife populations are high
and most people can get their "true”subsistence needs without having special seasons
or special preferences. lwould agree that once we go through another cycle where
populations decline that this will trigger Board declared shortages for subsistence and
subsequently more conflicts. As Mary Pete testified, at present there are no major
conflicts in the state at present where residents are not getting their subsistence needs

met.

Last, Iwanted to acknowledge that there is an underlying fiscal problem associated
with this whole debate. At present, subsistence advocates take the position that
everyone outside of the metropolitan areas are eligible for subsistence and thus no
individual criteria are required until you get to the last “tier II" situation. This is certainly
cheaper and easier to administer but arguably unfair. Any legislation establishing an
individual based system with specific criteria is going to cost money. HB 406 is an
attempt to come down in the middle by using the rebuttable presumption process. Itis
also clear that the major benefactors will be dependent rural subsistence users.

There is a valid argument that although this process may take more funds to
administer, itcould be offset by reduced litigation costs. What the Department of Law
didn't identify is the costs associated with past and present litigation efforts associated
with implementing the pre 1986, pre 1992 and present state subsistence laws. My
guess is that the costs have been significant if you look at the litigation list.
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The Honorable Ben Grussendorf
Alaska House of Representatives
State Capitol, Rm. 415

Juneau, AK 99801-1182

Re: Constitutionality of
CSHB 406 (Fin)

Dear Representative Grussendorf:

You have asked us to describe the constitutional issue 1In
CSHB 406" (Fin) that was discussed in the April 8 and 9 meetings of
the House Finance Committee.

A constitutional 1issue is presented in section 2of the
bill, proposed AS 16.05.258(d)." That subsection identifiesAlaska
residents who are ™"qualified subsistence users”™ and thus are
eligible to participate in subsistence hunting and fishing." In
makes a distinction based upon where residents live. Those who
live iIn an area that 1iIs determined to be ‘'customarily and
traditionally dependent on the stock or population” are presumed to
he qualified subsistence users. Those who do not live in such
areas arepresumed not to be qualified subsistence users.

In two cases, the Alaska Supreme Court has considered the
use of residency-based criteria for determining whether persons are
eligible to be subsistence users. In the first case, the Court
examined a version of the subsistence law adopted in 1986. Under
that law, residents who lived in rural areas of the state qualified

1 Subsection () 1is set out in lines 12-18, page 5 of draft
#0-LS1573\M.

"Qualified subsistence users" are also identified in another
subsection of the bill, proposed AS 16.05.258(c). It qualifies
residents, regardless of where they live, according to whether they
satisfTy certain individual characteristics.
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for subsistence hunts and fisheries, and persons who lived in urban
areas did not.

In McDowell v. State (789 P.2d 1 (Alaska 1989)), the
Court held that the urban-rural distinction violated the ™"equal
access'" clauses of the Alaska Constitution. Those clauses -- the
*common use"™ clause (Alaska Const, art. VIII, sec. 3), the 'no
exclusive right of fisheries”™ clause (Alaska Const, art. VIIIl, sec.
15), and the "uniform application clause” (Alaska Const, art. VIII,

sec. 17) -- have been interpreted to collectively prohibit
"exclusive or special privileges to take fish and wildlife.” id.
at 6.

In striking down the rural resident preference, the Court
implicitly followed an analysis that is used in equal protection

cases. It examined the individual iInterest that was at stak in
the subsistence law, the state"s purposes for the law, and whether
the means wused by the Jlaw presented the ™"least possible
infringement on article VII111s open access values.” Id. at 10. In

holding that the urban-rural criterion violated the equal access
clauses, the Court commented that the clauses afford protection
against the creation of a 'closed class” of fish and game users,
but they do not bar ™"all methods of exclusion where exclusion is
required for species protection purposes.” Id. at 6-7, 9.3

Because of the analysis and comments in McDowell, some
persons have concluded that where a person resides may, In limited
circumstances, be wused to distinguish subsistence users fTrom
others. For example, they have said that residency may be used to
reduce the numoer of subsistence users if a reduction iIs needed for
species protection purposes or if residency satisfies the
"interest-purpose-means' test under equal protection. Another view
is that residency is a permissible criterion if it is used only as
a fFactor for eligibility, that is, if the location of a person®s
residence does not alone determine whether he or she may be a
subsistence user.

Under that analysis, the Court observed that the 1986
subsistence law was not precisely drafted to achieve one of its

purposes -- to ensure that those Alaskans who need to engage 1iIn
subsistence hunting and fishing in order to provide for their basic
needs are able to do so. The urban-rural criterion was

over-inclusive because it qualified some rural residents who had no
legitimate claims to subsistence, and it was under-inclusive
because it disqualified some urban residents who did have
legitimate claims. McDowell v. State, 785 P.2d 1, 10-11 (Alaska

1989) .
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Proponents of the residency-based presumptions of HB 406
have said that the presumptions are merely an ™"administrative
convenience”™ for the State. They say that the presumptions will
only be an inconvenience for those residents who, because of where
they live, will be presumed not to be subsistence users.

The effect of the presumptions is spelled out iIn section
2 of the bill, proposed AS 16.05.258(e).4 Under that subsection,
a person who lives in a subsistence-dependent area, and thus, 1is
presumptively a qualified subsistence user, may immediately
participate in subsistence hunts and fisheries. That person may
continue to participate unless someone makes the effort, and bears
the expense, of assembling and presenting evidence at a hearing
that shows that he or she should not qualify. Even 1if a
presumptively qualified person is eventually disqualified, he or
she will be able to participate iIn subsistence hunts and fisheries
until a board makes a final determination against the person, and
maybe until all appeals through the courts have been exhausted. In
the meantime, the person may have participated for months, perhaps

years.

On the other hand, an Alaskan who 1lives outside of
subsistence-dependent areas and 1is, thus, presumptively not a
qualified subsistence user may not participate in subsistence hunts
and Tisheries unless the person makes the effort, and bears the
expense, of assembling and presenting evidence at a hearing that
shows that he or she should qualify. Including appeals, this
process could also take months or years.

The residency-based presumptions 1in HB 406, therefore,
create an advantage for one group of Alaskans and a disadvantage
for another group that, even If eventually rebutted, will allow the
former to participate iIn subsistence hunts and fisheries for months
or years Jlonger than the latter. The consequence of the
presumptions is significant, and the burden of rebutting them is

more than "inconvenience."

For several years, the belief that residency-based
criteria may be permissible was supported by another aspect of the
McDowell decision. In McDowell, the Court, although it struck down
the urban-rural criterion, let stand another feature that was based
on residency. That feature was a criterion used to determine a
person®s eligibility to participate in "Tier 11" subsistence

hunting and Tfishing.

4 Subsection () 1is set out iIn lines 19-25, page 5 of draft
#0-LS1573\M.
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Tier 11 occurs when fish and game resources have
diminished to a point where, even after all other uses have been
eliminated, there is not enough to provide '"reasonable opportunity”
for subsistence uses. AS 16.05.258(b)®). In that situation, the
law directs the State to distinguish among subsistence users and to
allow those persons who score highest under three criteria to

continue subsistence uses. One of the three qualifying criteria
was ''the proximity of the domicile of the subsistence user to the
stock or population.”™ AS 16.05.258(b) ® B (1) .

In other words, the subsistence law gave an advantage to
persons who Ulived closer to a subsistence fish stock or game
population. Although proximity was only one of three factors for
Tier 11 eligibility, a person who lived closer to the wildlife was
more likely to qualify for a Tier 1l hunt or fishery than a person
who lived further away.

Six years after the McDowell decision, the Alaska Supreme
Court focused on the Tier 11 proximity criterion. In 1995, the
Court decided that the criterion violated the equal access clause.
State v. Kenaitze Indian Tribe, 894 P.2d 632, 639 (Alaska 1995).

Several features of the Kenaitze case are significant.
First, the constitutionality of the proximity criterion was not an
issue before the lower trial court. Both the plaintiffs (the
Kenaitzes and other Cook Inlet Native Tribes) and the defendant:
(State) assumed, because the criterion was undisturbed in McDowell,
that it was constitutional. The parties®™ only difference at the
trial court level, and the only point on appeal before the Supreme
Court, was whether the nonsubsistence area provision of the 1992
subsistence law was constitutional.” The Court, on i1ts own, asked
the parties to brief the legality of the proximity criterion.

The other Tier 11 factors are the person®s ‘customary and
direct- dependence on the fish stock or game population . . . for
human consumption as a mainstay of livelihood™ and the person®s
“ability . .. to obtain food if subsistence use is restricted or

eliminated.” AS 16.05.258 (b)(4)(B)(i) and (iii).

Although legality of the proximity criterion was not an issue
before the trial court, the Kenaitzes, 1In their arguments to both
courts, did refer to 1It. They unsuccessfully argued that the
overlap of that criterion with nonsubsistence areas made residents
of those areas unable to effectively be subsistence users, thus
implicating the equal access clauses.
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It 1s also significant that both the Kenaitzes and the
State argued in favor of the proximity criterion. Their arguments
are similar to those that are now being offered to support the
residency-based presumptions of HB 406. For example, the State, 1in
its brief to the Court, argued that the proximity criterion only
came 1into play when resources were so diminished that it was
necessary to reduce the number of users -- iIn other words, it was
used only "for species protection purposes.” The State also
pointed out that the criterion was not conclusive; there were two
other criteria that could outweigh 1It. Finally, the State argued
that proximity to the resource —-- unlike the urban-rural criterion
--— was neither over-inclusive or under-inclusive, and that it is
reasonable to believe that persons living closer to a declining
resource have a greater need for it.

In spite of those arguments, the Court held that the
proximity criterion violated the equal access clauses. The Court
made several comments that cast doubt on any method of deciding
subsistence eligibility that is based on where a person J.ives. The
Court, referring to its McDowell decision, said:

We explained that the constitution does not bar "all
methods of exclusion where exclusion 1is required for
species protection purposes.”™ While we had no occasion
to state what exclusionary criteria might be permissible
in such circumstances, the opinion makes it quite clear
that residency-based criteria are not permissible. . . .
We both quoted and stressed language holding that people
who reside near a fish or game population do not have a
higher claim to that population than state residents
whose domiciles are more distant. . - Just as
eligibility to participate in all subS|stence hunting and
fishing cannot be made dependent on whether one lives in
an urban or rural area, eligibility to participate 1in
Tier 11 subsistence hunting and fishing cannot be based
on how close one 1Qlives to a given Tish or game
population.

Kenaitze at 638, citations omitted, emphasis added.

After the Kenaitze decision, we cannot conceive of any
circumstance 1iIn which the Supreme Court would allow a person®s
residence to be used to determine eligibility to participate 1iIn
subsistence hunts and Tfisheries. We believe that the Court
unconditionally rejected residency-based criteria, even if they
would have only an indirect or indeterminative affect on
eligibility. Our belief is supported by the fact that the common
use clause has words that specifically reject location as a factor;
it guarantees common use of fish and game " [w]herever occurring."”
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Alaska Const, art VIII, sec. 3.7

Please contact us if you need further advice on this

matter.
Sincerely,
BRUCE M. BOTELHO
ATTORNEY GENERAL
gy . — Ay
Stephen M. White
Assistant Attorney General
SMW:Imt

cc: Pat Pourchot, Legislative Director, Office of the Governor
The Honorable Gail Phillips, Speaker of the House
Members, House Finance Committee
Chrystal Smith, Legal Administrator, Department of Law

In 1its entirety, the common use clause says, "Wherever
occurring iIn their natural state, Tish, wildlife, and waters are
reserved to the people for common use.” Alaska Const, art VIII,

sec. 3.
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Overview: HB406 would substantially revise the state's subsistence statute, requiring the Board of Fisheries and the
Board of Game to establish individual qualification criteria to determine who may participate in subsistence fisheries

and hunts in Alaska, as well as an adjudication process for challenges and denials for qualif

expected to be residents of areas and communties determined to be nonsubsistence under the provisions of this

ication. Applicants are

legislation. Individuals will have to apply for each species and fish and game population for which they wish to hunt
and fish. This new qualification system is expected to draw about 122,000 applications each year— 64,000 fishing
permit applications and 58,000 hunting permit applications.
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FISCAL NOTF ANALYSIS: Division of Subsistence
Development of a Subsistence Permitting Program:

OVERVIEW: HB 406 would substantially revise the state’s subsistence statute, requiring the
Board of Fisheries and the Board of Game to establish individual qualification criteria to
determine who may participate in subsistence fisheries and hunts in Alaska. Applicants are
expected to be residents of areas and communities determined to be non-subsistence under the
provisions of this le " lalion. Individuals will have to apply for each snecies and fish stock and
game population for which they wish to hunt and fish. These individual applications systems are
expected to draw about 120,000 applications each year— 64,000 fishing permit applications and
58,000 hunting permit applications.

PROCESS: The team charged with issuing permits for the Board of Fisheries and the Board of
Game will consist of a core of 37 individuals: 1section head, 2 program managers, 2 resource
specialists 111’s, 10 hearing officers, 6 analyst programmers, 4 paralegals, 6 data entry clerks,

2 secretaries, and 4 administrative clerks. Duties of this team will cover two primary functions:
(1) the issuance of permits and (2) the process of appeals of unsuccessful applicants. The
process of issuing permits requires the design and printing of applications, a distribution system
for applications to the public, evaluation of applications, and actual permit issuance to qualified
applicants. Appeals and disagreements over the issuance of permits requires a systematic
process in which applicants have adequate recourse to resolving disputes prior to seeking judicial

relief.

The permit process will have a series of stipulations and safeguards to provide applicants with
the greatest opportunity to receive benefits to which they are entitled. The design of the
application will include reviews by each board and appropriate staff. The oversight process
begins when applications are received and initially reviewed. Applications lacking vital
information or incomplete responses will be returned with letters of explanation. Unsuccessful
applicants will be notified of their rejection to give them the opportunity to provide additional
support to their subsistence preference claim. If after re-evaluation of additional information
applicants are still unsuccessful, they may seek an appearance before the hearing officer in order
to determine the facts of the case. If the hearing officer still decides against the applicant, the
applicant can appeal to the Boards of Fisheries or Game. In the event the board affirms the
original denial, the decision would be final for the Department and the applicant could appeal to

the Superior Court.

CORE STAFFING: Because each board will have its own permit process for applications each
board’s process will have its own set of hearing officers, analyst programmers and data entry
clerks, resource specialists and administrative clerks. All of these positions will be located in
Anchorage to facilitate their access to the entire state as well as applicants’ ease of access to

them.

SECTION HEAD. An assistant director (range 23) will oversee the entire subsistence eligibility
section and coordinate with the rest of the division, the department, and other agencies.

BOARD SECTION LEADER. Two program managers (range 22), one for each board, will lead
the application design, issuance and award process. They will each oversc- a staffof 17.



SUBSISTENCE RESOURCE SPECIALIST HlI: The subsistence resource specialist [11 (SRS II1)
is arange 18 position and will have programmatic and administrative oversight of the analyst
programmers and administrative clerks for each board ’s permit system. . Working with
Division’s current director and research director, the SRS Il will develop and analyze options
for the subsistence hunting and fishing application and scoring system for presentation to the
Boards of Fisheries and Game. They will oversee the awards and appeals of applications

PARALEGALS: The four (4) paralegals will coordinate the file for each appeals and
adjudication. They will conduct the research necessary and make sure the file is complete before

each hearing. They will assist the hearing officer.

ADMINISTRATIVE CLERK IlI: The four 0,i administrative clerks (AC II1) are a range 10
position and will be responsible for maintaining general administrative functions of the appeals
staff of this unit. The AC Il will respond ty pub <cinquires about the appeals process. They
will also s ve as recording clerks during hearings.

HEARING OFFICERS: The ten (10) hearing officers (HO) are range 22 positions with
responsibilities for determining finding of facts. The two hearing officers will design and
implement the necessary procedures to see that the intent of the legislation is met and that
applicants who are denied a subsistence hunting or fishing permit are assured of due process.
Each of these positions receives clerical support from an administrative clerk 1l and investigative

support from an analyst programmer Il position.

ANALYST PROGRAMMER IlI: The analyst programmers (A/P 111) are range 16 positions

with responsibilities for the design of the Fishing or hunting applications, creation of necessary
data management procedures and programs, and collection of administrative information
relevant to the applicant. Using hunting license and permit information within the Department of
Fish and Game, the two A/P Ills will provide the hearing officers with data relevant to the
applications in dispute. The A/P IlIs will also undertake a random review of successful permit
applicants to ensure that the system is meeting its objective of providing a subsistence picference
to qualified applicants. The A/LL1lIs will have the shared responsibility with the hearing officers
for preparation of documentation of applicant cases. They will also directly supervise the
administrative clerk Il positions.

DATA ENTRY CLERK II: The data entry clerks (AC Il) are range 9 positions. The primary
responsibility of the two AC Ils will be the review for accuracy of all permit applications and
entry of application information. Following data entry, the AC Ils will archive all materials in
accordance with administrative procedures. As required, the AC Ils will provide support for the
distribution of applications and permits.

SUBSISTENCE SUPPORT STAFF: The unit will draw upon some of the staff resources of the
Division of Subsistence. With this unit’s SRS IlI, the Division’s current director and research
director and AP 1V will develop and analyze options for the subsistence applications and scoring
systems for presentation to the Boards of Fisheries and Game. These and other support functions
will be subsumed within the Division’s current budget. Subsistence Resources Specialist Ils and
[11s and clerical staff will provide regional support in informing the public about the process and
will respond to and forward inquires oflocal residents.



BOARD SUPPORT SECTION STAFFING: The new regional coordinator position will work

with the new regional committees and existing advisory committees. Staff for existing regional
coordinator will be increased from seasonal to full-time. The administrative clerks will provide
support to process travel claims, serve as support to both Boards Section staff and to the regional

councils and boards.
BUDGET—Division of Subsistence:
ELIGIBILITY SECTION:

FY 99
The initial budget for the eligibility section for provides for seventeen (17) full-time employees:

one section head, 2 program managers., 2 secretaries, 6 analyst programmer Ills, and 6 data entry
clerk 1ls. This group will design and distribute the application forms, respond to public inquires,
score the applications received, and process appeals. Full-time funding for the unit projects
personnel costs totaling $925.2

BOARD MEETING: During the first year of implementation, the Joint Board will meet
approximately 12 days to analyze the new statute and establish the regional committee system,
including appointments to the councils. Following, each board will meet separately for
approximately 12 days to review and revise the nonsubsistence use areas, establish the
subsistence permit point system and application form, and establish the appeal process. To
perform the regulatior consistency review and make determinations for subsistence, each board
will meet approximately 7 days. To hear appeals, each board will meet another 7 days. The
regional councils will meet about 14 days during the first year and advisory committee travel and
meeting days will increase to attend pertinent regional council meetings and board meetings.

During subsequent years, ea h board will meet approximately 14 additional days. Regiona*
councils will meet an estimated 14 days per year. Advisory committee travel and meeting cays
will increase to attend pertinent regional council meetings and board meetings.

TRAVEL: A travel budget of S487.4 provides for program outreach throughout the state,
participation of the SRS 11l at Board of Fisheries and Board of Game meetings, and the
appearance of the hearing officers for hearings as required.

CONTRACTUAL: Printing and distribution of applications, permits denials, notices of
deadlines and other correspondence and communications are estimated to bring the total for

contractual services to S154.0.

SUPPLIES & EQUIPMENT: Office expendables are estimated at $39.0. Necessary equipment
for this new unit including furniture, computers and office space is estimated at S72.0 for the

first year.

The total budget for the first year of operation is $ 2,193.5

FY 100
ELIGIBILITY SECTION: Second year staffing will increase to a total of 37 employees with

hiring of 10 hearing officers, 4 paralegals and 4 administrative/recording clerks. This group will



process the first set of appeals and challenges, estimated to be about 1,000 per year. Personnel
costs total $2,439.0.

Travel, Contractual, Supplies and Equipment will total $881.

FYO01
The total budget in the third year will be $3,201.1, reflecting inflation and $31.0 for equipment

upgrades. Staffing remains the same.

FY 02
The total budget in the third year will be $3,201.1 , again reflecting increases due to inflation.

Staffing and other budget categories remain the same.

FY 03
The total budget in the fourth year will be $3,201.1, again reflecting increases due to inflation.

Staffing and other budget categories remain the same.

FY 04
The total budget in the fifth year will be $3,201.1, again reflecting increases due to inflation.

Staffing and other budget categories remain the same.
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Personnel Costs for New Subsistence Eligibility Section

Range
Assistant Director 23
Regional Program Managers 22
Resource Specialist Il 18
Analyst Programmers 16
Data Entry Clerks 9
Admin Clerks 9
Secretary | 10
Hearing Officer 22
Paralegal Staff 16
Total
Increase in Boards Support Staff*
Regional Coordinator 14
Regional Coordinator 14
‘increase from PT to FT
Admin Clerks 9
Admin Clerks 9
Total
Grand Total

HB406fn.xIs4/9/9812:58 PM

Monthly Yearly
Salary/Benefits ~ Salary/Benefits
$7,300 $87,600
$6,500 $78,000
$5,800 $69,600
$5,000 $60,000
$3,000 $36,000
$3,000 $36,000
$3,100 $37,200
$6,500 $78,000
$5,000 $60,000
$3,900 $46,800
$3,000 $36,000

Number of
Positions

P MR O~

w
=

—

Personnel Costs
$87,600
$156,000
$139,200
$360,000
$216,000
$144,000
$74,400
$780,000
$240,000

$2,197,200
$46,800
$77,000

$108,000
$10,000.00

$241,800.00

$2,439,000.00



Applicants for Subsistence Permits

Fish 199 Population
Unalaska 4,083
Bethel 5,195
King Salmon-Naknek 1,305
Dillingham 2,243
Kodiak Area 13,498
Nome 3,576
Barrow 4,234
Kotzebue 2,947
Sitka 9,194
Cordova 2,568
Petersburg 3,374
Wrangell 2,758
Anchorage 257,780
Fairbanks Area 88,729
Juneau 29,228
Kenai Area 45,984
Ketchikan Area 15,082
Mat-Su Area 50,261
Valdez 4,469
TOTAL

Game 19%5 Population
Unalaska 4,083
Bethel 5,195
King Salmon-Naknek 1,305
Dillingham 2,243
Kodiak Area 13,498
Nome 3,576
Barrow 4,234
Kotzebue 2,947
Sitka 9,194
Cordova 2,568
Petershurg 3,374
Wrangell 2.758
Anchorage 257,780
Fairbanks Area 88,729
Juneau 29,228
Kenai Area 45,984
Ketchikan Area 15,082
Mat-Su Area 50,261
Valdez 4,469

HB406fn.xIs4/9/9811:30 AM

Percent of
Households
Households Wanting to Fish
1,021 11%
1,299 70%
326 48%
561 72%
3,375 26%
894 50%
1,059 29%
737 76%
2,299 33%
642 27%
844 21%
985 23%
64,445 10%
22,182 10%
7,307 10%
11,496 10%
3,771 30%
12,565 20%
1,117 20%
Percent of
Households
Hous™olds Wanting to Hunt
1,021 11%
1,299 20%
326 58%
561 42%
3,375 48%
894 20%
1,059 43%
737 73%
2,299 44%
642 57%
844 43%
985 34%
85,927 9%
29,576 13%
9,743 33%
15,328 19%
5,027 37%
16,754 18%
1,490 44%

Number of
Households
nting to Fish

112

909
157
404
877
447
307
560
759
173
177
227

6,445
2,218
731
1,150
1131
2,513
223
19,520

Number of
Households
iting to Hunt

112
260
189
236
1,620
179
455
538
1,011
366
363
335

7,733
3,845
3,215
2,912
1,860
3,016
655
28,900

Number of Number of Fish Total Number of

Mean Fishers People Wantin? Stacks Agplied Fishing Permit
r

per HH toFisl~ forper Fisher  Applicants
2 225 2 449
2 1,818 2 3,637
2 313 2 626
2 807 2 1,615
2 1,755 2 3,509
2 894 2 1,788
2 614 2 1,228
2 1,120 2 2,240
2 1,517 2 3,034
2 347 2 693
2 354 2 709
2 454 2 908
15 9,667 2 19,334
15 3,327 2 6,655
15 1,096 2 2,192
15 1,724 2 3,449
15 1,697 2 3,393
15 3,770 2 7,539
15 335 2 670
31,834 63,668

Number of ~ Number of Total Number of

Mean Hunters People Wanting  Hunts ApF_IIied Hunting Permit
perHH foHunt  forperHunt  Applicants
! 112 2 225
! 260 2 520
! 189 2 378
! 236 2 471
! 1,620 2 3,240
! 179 2 358
! 455 2 910
! 538 2 1,076
! 1,011 2 2,023
! 366 2 732
! 363 2 725
! 335 2 670
! 7,733 2 15,467
! 3,845 2 7,690
! 3,215 2 6,430
! 2,912 2 5,825
! 1,860 2 3,720
! 3,016 2 6,031
! 655 2 1,311
28,900 57,801



Applicants for Subsistence Permits

Fish 199 Population
Unalaska 4,083
Bethel 5,195
King Salmon-Naknek 1,305
Dillingham 2,243
Kodiak Area 13,498
Nome 3,576
Barrow 4,234
Kotzebue 2,947
Sitka 9,194
Cordova 2,568
Petershurg 3,374
Wrangell 2,758
Anchorage 257,780
Fairbanks Area 88,729
Juneau 29,228
Kenai Area 45,984
Ketchikan Area 15,082
Mat-Su Area 50,261
Valdez 4,469
TOTAL

Game 1995 Population
Unalaska 4,083
Bethel 5,195
King Salmon-Naknek 1,305
Dillingham 2,243
Kodiak Area 13,498
Nome 3,576
Barrow 4,234
Kotzebue 2,947
Sitka 9,194
Cordova 2,568
Petershurg 3,374
Wrangell 2,758
Anchorage 257,780
Fairbanks Area 88,729
Juneau 29,228
Kenai Area 45,984
Ketchikan Area 15,082
Mat-Su Area 50,261
Valdez 4,469

HB406fn.xIs4/9/9810:41 AM

1,021
1,299
326
561
3,375
894
1,059
737
2,299
642
844
985

64,445
22,182
7,307
11,496
3,771
12,565
1,117

1,021
1,299
326
561
3,375
894
1,059
737
2,299
642
844
985

85,927
29,576
9,743
15,328
5,027
16,754
1,490

Percentof ~ Numberol
Households ~ Households
Households Wanting to Fish enting toFish
11% 112
70% 909
48% 157
2% 404
26% 877
50% 447
29% 307
76% 560
33% 759
27% 173
21% 177
23% 227
10% 6,445
10% 2,218
10% 731
10% 1,150
30% 1,131
20% 2,513
20% 223
19,520
Percentof ~ Number of
Households ~Households
Households Wenting to Hunt Wanting to Hunt
11% 112
20% 260
58% 189
42% 236
48% 1,620
20% 179
43% 455
73% 538
44% 1,011
57% 366
43°/ 363
34% 335
9% 7,733
13% 3,845
33% 3,215
19% 2,912
37% 1,860
18% 3,016
44% 655
28,900

Nurmber of Number of Fish Total Nurmber of
Mean Fishers People Wanting  Stocks Applied  Fishing Permit
(or per Fisher

toFish
225
1,818
313
807
1,755
694
614
1120
1,517
347
354
454

perHH

PO PO DN

15 9,667
15 3,327
15 1,096
15 1,724
15 1,697
15 3,770
15 335

31,834

Number of
Mean Hunters People Wanting
perHH to Hunt

112
260
189
236
1,620
179
455
538
1,01
366
363
335

— = = = = s = = s s s

1 7,733
! 3,845
1 3,215
1 2,912
1 1,860
1 2,016
1 655
28,900

PO RPN N

Applicants
449
3,637
626
1615
3,509
1,788
1,228
2,240
3,034
693
709
908

19,334
6,655
2,192
3,449
3,393
7,539

670

63,668

Number of Total Number of
lied Hunting Permit

Hunts Ap

for per

i

Lint

N

NN PPN PN

NP NN NN

Applicants
225
520
378
471

3,240
353
910

1,076

2,023
732
725
670

15,467
7,690
6,430
5,825
3,720
6,031
1311

57,801
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Subsistence In Alaska: 1998 Update

Division of Subsistence, Alaska Department of Fish and Game
Box 25526, Juneau, Alaska, 99802 (907) 465-4147
March 1, 1998

and game cannot be commercially sold. Personal use

Introduction

Subsistence fishing and huntin% are important for the
economies and cultures of many families and communities
in Alaska. ~ Subsistence exists alongside other important
uses of fish and game in Alaska, Including commercial
fishing, sport fishing, personal use fishing, and general
hunting. This report provides an update on subsistence in
Alaska, including its interaction with other types of fishing
and hunting.

What is Subsistence?

State and federal law define subsistence as the “customary
and traditional uses” of wild resources for food, clothing,
fuel, transportation, construction, art, crafts, sharing, and
customary trade.  Subsistence uses are central fo the
customs and traditions of manY cultural groups in Alaska,
including Aleut, Athabaskan, Alutiig, Euioamerican, Haida,
Inupiat, Tlingit, Tsimshian, and Yup'ik.  Subsistence
fishing and hunting are important sources of employment
and nutrition in almost all rural communities,

Commercial fishing differs from subsistence fishing, as it is
fishing for sale on commercial markets. Subsistence fish

fishing is similar to subsistence fishing, except that it is
fishing with nets for food in areas generally closed to
subsistence, particularly bgl residents of urbanized areas.
Sport fishing and hunting differ from subsistence in  that,
although food is one product, they are conducted primarily
for recreational values, following principles of “ fair chase"”.
While subsistence is productive economic activity which is
part of anormal routine ofwork in rural areas, sport fishing
and hunting usually are scheduled as recreational breaks
from anormal work routine.

Who Qualifies for Subsistence?

Federal and state laws currently differ in who qualifies for
subsistence. Rural Alaska residents qualify for subsistence
under federal law. About 20% of Alaska’s population
(124,367 people in 270 commun|t|es1 lived in rural areas in
1995 (see Fig. 1). Ofthe mral yogu ation, 61,320 (49.3%)
were Alaska Native and 63,047 (50.7%) were not Alaska
Native. Of Alaska's urban population (491,533 people),
about 33,782 (6.9%) were Alaska Native and 457,751
(93.1%) were not Alaska Native. Under state law, rural
residents qualified for subsistence from 1978-1989. Since
1989, all state residents have qualified under state law.

Alaska's Population by Area, 1995

Anchorage Area
(257,780-42%)

[Urban Areas (491,533 -80%)I

Rural Areas (124,367 -20%)
(Darkened in Pie Chart)
Alaska (615,900-100%) |

Kenai Peninsula Area
(45,984 - %)

Figure 1
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Percent of Households Participating in
Subsistence Activities in Rural Areas

Harvesting ~ Using  Harvesting
Area Game Game Fish
Arctic 63% 92% 78%
Interior 69% 88% 75%
Southcentral 55% 79% 80%
Southeast 48% 79% 80%
Southwest 65% 90% 86%
Western 70% 90% 98%
Total Rural 60% 86% 83%
Figure 2

Who Participates in Subsistence?

Most rural families in Alaska depend on subsistence fishing
and hunting. A substantial proportion of rural households
harvest and use wild foods (see Fig. 2). For surveyed
communities in different rural areas, from 92%-100% of
sampled households used fish, 79%-92% used wildlife,
75%-98% harvested fish, and 48%-70% harvested wildlife.
Because subsistence foods are widely shared, most
residents of rural communities make use of subsistence
foods during the course of the year.

What is the Rural Food Harvest?

Most of the wild food harvested 'bK rural families is
composed of fish (ahout 60% by weight), along with land
mammals (20%), marine mammals (14%), birds (2%),
shellfish (2%), and plants (2%) (see Fig. 3). Fish varieties
include salmon, halibut, herring, and whitcfish. Seals, sea
lion, walrus, beluga, and bowhead whale comprise the
marine mammal harvest.  Moose, caribou, deer, bear, Dali

Who Harvests Fish and Game?
Resource Harvests by Use In Alaska

Sport (9  Subilitanca (29 700

600 J
500 -
54(1)

Q30 j

Composition of Subsistence
Harvest by Rural Residents

Birds 205 STENISY, &0 oy,

. Marine
Using Mammals
Fish 14%
96%

92%
94%
95% Land
94% Mammal:
100% 20%
95%

Figure 3

sheep, mountain goat, and beaver are commonly used land
mammals, depending on the community and area.

How Large is the Subsistence Harvest?

The subsistence food harvest in rural areas represents about
2% of the fish and game harvested annually in Alaska (see
Fig. 41 Commercial fisheries harvest about 97% of the
statewide harvest (about 2.0 billion lbs annualle/), while
sport fishing and hunting take about 1% (18.0 million Ihs).

Though relatively small in the statewide npicture,
subsistence fishing and hunting provide a major part of the
food supply of rural Alaska (see Figs, 5 and 6). Our best
estimate is about 43.7 million Ibs (%sable welghtR of wild
foods are harvested annually by residents of rural areas of
the state, and 9.8 million lbs by urban residents (see Fig. 6).
Ona Ber person basis, the annual wild food harvest is about
375 lbs per person per year for residents of rural areas
(about a pound a day per |E).erson), and 22 Ibs per person per
year for urban areas (see Fig. 5).

Wild Food Harvests in Alaska
by Area, 1990s &
(Lbs Per Person Per Year) 613

Rural Harvest: 375 Lbs Per Person
Urban Harvest: 22 Lbs Per Person

3 i
Wi 927 8B F 0
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Figure 4 Figure 5



Nutritional Value of Subsistence

The ~subsistence  food harves|
provides a major part of the
nutritional ~ requirements  of
Alaska's population. The annual
rural harvest of 375 lbs per person
contains 242% of the protein
requirements  of the  rural
population (that is, it contains
about 118 grams of protein per
person per day; about 49 grams is
the mean daily requirement) (see
Fig. 6). The subsistence harvest
contains  35% of the caloric
requirements of  the rural
population (that is, it contains
about 840 Kcal daily, assuming a
2,400 Kcallday ‘mean daily
requirement).  The urban wild
food harvests contain 15% of the
protein  requirements and 2% of
the caloric requirements of the
urban population (see Fig. 6).

Angoon Deer Harvest Areas

Figure 7

Rural Areas
Southcentral
Kodiak Island
Southeast

Soulhwest-Aleutlin
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Total Rural
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Total Urban

Alaska Total

Figure 6

Wild Food Harvests in Alaska:
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Traditional Harvest Areas

Studies show that subsistence users tend to harvest in
traditional use areas surrounding their communities.
Subsistence harvest areas are accessible from the
community, although seasonal camps are used to access
some species. - Subsistence harvest areas for communities
are definable and relatively predictable. Subsistence users
generally do not harvest outside their community's
traditional use areas (see Fig. 7).

The Monetary Value of Subsistence Harvests

Subsistence fishing and hunting are important to the rural
economy. Attaching a dollar value to wild food harvests is
difficult, as subsistence products do not circulate in
markets. However, if families did not have subsistence
foods, substitutes would have to he purchased. If one
assumes a replacement expense of $3 - §5 per pound, the
simple “replacement value” of the wild food harvests in
rural Alaska may be estimated at $131.1 - $218.6 million
dollars annually {see Fig. 6).

Subsistence and Money

Subsistence is part of a rural economic szstem., called a
“mixed, subsistence-market’ economy. Families invest



money into small-scale, efficient technologies to harvest
wild foods, such as fishwheels, gill nets, motorized skiffs,
and snowmachines.  Subsistence food production is
directed toward meeting the self-limited needs of families
and small communities, not market sale or accumulated
profit as in commercial market production. Families follow
a prudent economic strategy of using a portion of the
household monetary earnings to capitalize in subsistence
technoIO(}nes for producing food. This combination of
money from paid employment and subsistence food
production is what characterizes the mixed, subsistence-
market economies of rural areas. Successful families in
rural areas combine jobs with subsistence activities and
share wild food harvests with cash-poor households who
cannot fish or hunt, such as elders, the disabled, and single
mothers with small children.

Subsistence and Sport

Subsistence harvests in rural areas commonly occur
alqnﬁﬁde recreational fishing and hunting from urban
neighbors.  Most urban residents hunt and fish under
eneral hunting and sport fishing regulations, In 1995,
nchorage had 22,148 licensed hunters (9% of Anchorage
residents),  Matanuska-Susitna ~ area, 8,820  (18%);
Fairbanks, 11,489 (13%); Kenai Peninsula, 8,670 (19%);
Ketchikan, 2,569 (17%); and Juneau, 3,672 (13%). For
sport fishing, Anchorage had 70,885 licensed anglers g27%
of Anchorage residents); Matanuska-Susitna area, 15,985
éBZ%g; Fairbanks, 22,581 (725%); Kenai Peninsula, 18,657
41%); Ketchikan, 5,626 (37%); and Juneau, 9,743 (33%).

Urban residents primarily hunt in areas surrounding their
home communities (see Fig. 8). About 80% of the wild

meat harvested by urban hunters came from locally-
accessible Game Management Units (i.6 million Ibs of 2.0
million Ibs annually). Many recreational hunters also hunt
in more distant locations, so that hunting by urban residents
touches all areas of Alaska. Recreational fishing by anglers
follows a similar geographic pattem.

The Subsistence Priority

Subsistence uses are ?ive.n.a priority over commercial
f|sh|n% and recreational fishing and huntmg in state and
federal law. By and large, urban fishers and hunters have
not experienced major changes in harvest opportunity due
to the subsistence priority. Personal use net fisheries
provide for established food fisheries of urban residents in
areas closed to subsistence fishing. General hunting and
sport fishing regulations continue to provide opportunities
for residents and non-residents.

For example, during the elevenglear eriod when the rural
priority was being implemented under state management
(1978-1989), general resident hunting seasons for caribou
Increased by 36% (from 5,505 days to 7,500 days), moose
hunting days decreased by 10% (from 2,961 days to 2,671
dag/sg, and Dali sheep hunting days increased by 2% (]from
1,855 days to 1,900 dags) - comparing the 1978-79
resiu nt season with the 1989-90 resident season. That s,
during this period, hunting days by urban hunters for
ca' ibou, moose, and sheep were not significantly changed
by u rural subsistence priority.

The greatest effect of state and federal su-.sistence laws has
been to legally recognize customary and traditional harvest
practices and uses In rural areas. Because of the law, the

Boards of Fisheries

and dGameb. have
- created  subsistence
Sources of Wild Meat Harve_sted requlations designed to

by Urban Residents, 1992-96 : :
800,000 Prowde opportunity
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W s itk g harvest of the rural
| 600000 EEair%anks | Harvested by food supply. ~ While
5 500000 esidents Urban Residets impacts ~ on urban
0 400,000 El@{g‘g;&gnts re?|?ent|s have|| be{\ﬁn
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Alasans Togefer

April 2, 1998

Honorable Joe Green

Chairman of the House Judiciary Committee
Alaska State Legislature

State Capitol (MS 3100)

Juneau, Alaska 99801-1182

SUBJECT: House Joint Resolution No. 66

Dear Mr. Chairman:

Thank you for giving me the opportunity to testify before the Judiciary Committee in Juneau on March 30,
1998. At the time | testified, |1 had not had time to analyze the new House Joint Resolution No. 66
regarding the Constitutional Amendment. Since my return to Anchorage, | have bpon able to spend some
time on Resolution No. 66 and would like to share a few comments on the proposed legislation.

Regarding the Section 19 Subsistence Amendment, it fails to include ANILCA's two standards of either
rural preference or customary and traditional uses. Failure to address these two standards which identify
those Alaskan residents who may have subsistence preference, | am fearful that it may not comply with
ANILCA. As you are aware, if the Amendment does not comply with ANILCA, a federal takeover of the

state's management of fish and game will resuilt.

Regarding the Section 29 Effective Date and Repeal of Amendment, | have a number of serious concerns
about it. For one thing, the proposed Amendment calls for a number of amendments to ANILCA. These
include amending ANILCA's definition of subsistence terms to fit the state's definitions of these same
terms to eliminating the regional advisory councils and references to co-management. If the legislature
proposes any major changes to ANILCA, our Senators in the United States Congress have repeatedly

stated that will not happen.

Enclosed is a copy of a more detail analysis of the proposed resolution. The legislature has come a long
way regarding subsistence. We are so close to a solution and the deadline now, let's keep concentrating
our efforts on it to reach our common goal of keeping Alaska's fish and game managed by the state.

Sincerely,
ALASKANSTOGETHER

Secretary/Treasurer

Enclosures

036TLW.doc

cc: Honorable Cail Phillips, Speaker of ihe House
Honorable Brian Porter
Governor Tony Knowles
Senator Ted Stevens
Senator Frank Murkowski
Congressman Don Young
Alaskans Together Board of Directors



Memorandum

TO: Carl H. Marrs
CIRI President & CEO

FROM: Theresa L. Williams,Attorney
DATE: April 2, 1998

SUBJECT: House Joint Resolution No. 66

Resolution 66 proposes that Article VIII, Constitution of the State of Alaska, is amended by
adding:

Section 19. Subsistence. The legislature may, consistent with the sustained
yield principle and during times ofshortage, provide a preference to and among residents
in the taking of fish and wildlife for subsistence uses based on proximity to the resource

and dependence on fish and wildlife.

Comment - Basing subsistence p-eference on proximity to the resource gives the state
great leeway to arbitrarily draw tiri subsistence areas. It also fails to include the standards
of rural preference and customary and traditional uses, which means it most likely will not
pass muster with ANILCA.

And Article XV is amended by adding:

Section 29. Effective Date and Repeal of Amendment. (a) Section 19 of
Article VIII, regarding subsistence uses of fish and wildlife by residents, takes effect on the
day following the date that the governor certifies that federal law 6C'"erning subsistence

uses offish and wildlife on federalpublic lands in the State

(1) affirms the sovereignty ofthe State over State land and water and for the
managementoffish and wildlife in the State;

Comment - If the state is able to regain management over fish and game by becoming in
compliance with ANILCA then this seems feasible.

(2) defines the term "public lands" to expressly exclude State and private
land and water, including navigable waters;

Comment - "Public lands" are defined now to expressly exclude State and private land.
The legislature is attempting to overturn the Katie John decision by including "water,
including navigable waters." ANILCA has a moratorium statu g that DOl cannot use any
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funds to assert jurisdiction, management, or control over the navigable waters until
December 1, 1998, which, in essence, is a mechanism that holds off the Katie John
decision to give the State time to comply with ANILCA. If at a later time the State is out of
compliance with federal regulations, then, it would seem, Congress would still want to
rely on the Katie John decision so they can implement and regulate a rural preference
regarding subsistence fishing.

(3) prohibits federal preemption of State management of fish and wildlife
on State and private land and navigahle waters in the State;

Commen, «The legislature is attempting to limit federal "extraterritoriality" when the State
is out of compliance. Without knowing what effect it would have on the future, the
federal government would most likely not be willing to give up any implied federal
powers.

(4) expressly waives orrenounces all claims to authority for management of
fish and wildlife on State and private land and water that may arise under the navigational
servitude doctrine or the doctrine ofreserved water rights;

Comment - The legislature is attempting to overturn the Katie John decision and/or sand
bag a negative decision that could arise in the latest law suit. Again, if the federal
government were to takeover at a later date, with this affirmation, they would not be able
to give a rural preference to subsistence fishing since Congress would control over any of

the State's waterways.

(5) defines the terms "rural,” "customary and traditional,” and "customary
trade"” to bhe consistent with the laws ofthe State;

Comment - These terms are already defined in ANILCA, but Green Bill has not defined
them. Whether the feds adopt the state's definitions will be dependent on how much or
how little they vary from the definitions ANILCA already has in place. There is a one year
window after the amendment is voted in for the feds to have an opportunity to amend
ANILCA to meet this requirement. Furthermore, this provision is too vague, and leaves to
the State to arbitrarily be able to redefine the definitions of these terms on a whim or at

their leisure.

(6) weither repeals the federal regional advisory councils established under
Title VIII of the Alaska National Interest Lands Conservation Act (P.L. 96-487) or amends
the powers and functions of the councils so that the councils serve only as advisors to

managers offish and wildlife;

Comment - Hard to do, the regional advisory councils keep a check on the state to help
keep the state in compliance with ANILCA. If the federal government is willing for the
state to manage fish and game on federal land, then the federal government would want
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to keep a check on the state management to insure the interests of the federal government
are being protected.

(7) repeals sec. 801(b)(4) of the Alaska National Interest Lands
Conservation Act (P.L. 96-487), as added by sec. 316(b)(3)(B) of P.L. 105-83 relating to
managementhby the Secretary oftlhe Interior offish and wildlife for subsistence uses on all
federalpublic lands in Alaska;

(8) repeals sec. 801(b)(5) of the Alaska National |Interest Lands

Conservation Act (P.L. 96-487), as added by sec. 316(b)(3)(B) of P.L. 105-83, relating to
the application of the federal subsistence priority on federal public lands to navigable
waters in which the United States has reserved water rights;

Comment - The provisions referenced above refer to, respectively, Congress' findings that
the feds will be managing fish and game because of the failure of state iaw to provide a
rural preference and to the Katie John decision. If the state can regain management of its

fish and game, these would probably be fairly easy to repeal.

(9) repeals sec. 814 ofthe Alaska National Interest Lands Conservation Act
(P.L 96-487), asamended, relating to the adoption offederal regulations as necessary and
appropriate to implement Title VIII ofthe Alaska National Interest Lands Conservation Act;

Comment - It is unclear whether they want to repeal the added amended language or the
whole provision. It would be difficult to impossible to delete the whole provision, since
this provision restates the powers the U.S. Constitution gives the jovernment, that they
have the authority to make rules and regulations that they deem appropriate for federal

lands.
(10) amends Title VIII of the Alaska National Int rt-c Lands Conservation

Act (P.L. 96-487), as amended, as necessary to limitsubsistence uses and the preference
for subsistence uses to fish and wildlife;

Comment - It is not clear from this provision how the legislature will be narrowing
ANILCA's definition of subsistence and limit subsistence preference. The legislature might
be attempting to eliminate berry picking from the su  tence definition by limiting it to

fish and wildlife.

(11) amends Title Vili of the Alaska National Interest Lands Conservation
Act (P.L. 96-487), as amended, to eliminate references to co-management agreements;

and

Comment - These might be hard to eliminate, the references to co-management have
been in ANILCA since 1980.
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(12) affirms that the law's of the State are consistent with provisions o
federal law, as amended in accordance with (1) - (11) of this subsection, governing the
subsistence uses offish and wildlife on federalpublic land in the State.

Comment - This will not work. The Governor cannot affirm that the laws of the state are
in compliance with federal law until the Constitutional Amendment is in effect. The
Constitutional Amendment is not in effect until the Governor affirms that the state laws are

in compliance with ANILCA.

(b) Section 19 of Article VIII is repealed if (1) within one year from thi
date that voter approval of the ballot proposition for the amendments proposed by this
resolution was certified by the lieutenant governor, the governor does not make the
certification described in (a) of this section;

Comment - In light of the comments stated above, the Governor will not be able to make
this certification.

(2) the State is determined by a federal agency or federal court to be
substantially out of compliance with federal law governing the subsistence uses of fish
and wildlife on federalpublic lands in the State; or

Comment -It is unclear what the legislature is attempting to accomplish here. Either the
amendment will be repealed if they never regain state management or if once the state
regains management, they are found to be substantially out of compliance then the
amendment will be repealed. This provision needs to state specifically that if the state
never regains management or if there is a federal takeover, then the amendment will be
repealed. As it is now, if the state regained management and a federal court or agency
found the state substantially out of compliance and did not takeover, this amendment will
still be repealed and with that action the feds would most likely takeover. There might be
a chance that if the feds found the state substantially out of compliance, they might give
the state a time to cure the defects, the way it is written now the state could lose an
opportunity to cure. Furthermore, if the legislature wants a court to trigger a repeal of the
amendment, it should be a judgment of the court of last resort.

(3) a federal court issues a finaljudgment that any provision of Title VIII of
the Alaska National Interest Lands Conservation Act (P.L. 96-487), as amended, or tne
manner in which Title VIIl of the Alaska National Interest Lands Conservation Act has been
interpreted, enforced, or attempted to be enforced, violates the Constitution ofthe United

States or any other federal law.

Comment - "Ar,/ provisions" is too broad to trigger an immediate repeal of the
Constitutional Amendment. This provision should be narrowly tailored to the effect that
the amendment will be repealed if afinal judgment by a federal court of last resort finds
that the ANILCA rural preference is unconstitutional.
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* Sec. 3. The amendments proposed by this resolution shall be placed
before the voters of state at the next general election in conformity with art. XIII, sec. 1,
Constitution of the State ofAlaska, and the election laws ofthe state.

Comment - It is not clear from the resolution of how it will be presented on the ballot,
whether voters will have an opportunity to vote yes for one and no for other or whether
they will have to take it as a package deal and vote both amendments in.
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AMENDMENT #L

OFFERED IN HOUSE FINANCE BY REPRESENTATIVE THERRIAULT

TO:CSHB 406(JUD)
1 Page 1, line 5. delete “land"
2 Insert "fish and game"
3 Page 1, line 12. Delete “those resources on land"

4 Insert “these resources"



AMENDMENT#2
a o eyt N “WhD

OFFERED IN HOUSE FINANCE BY REPRESENTATIVE THERRIAULT

10

12

TO:CSHB 406(JUD)
Page 3, after line 12. Insert new subsection (D)

“(D) shall seek to reestablish stock levels, consistent with sound
biological and environmental principles, which will attemptto restore a

reasonable opportunity for all consumptive uses;”

Page 3, after line 19. Insert new subsection (C)
"(C) shall seek to reestablish stock levels, consistent with sound
biological and environmental principles, which will attemptto restore a

reasonable opportunity for all consumptive uses;"

Page 4, after line 1. Insert new subsection (C)
“(C) shall seek to reestablish stock levels, consistent with sound
biological and environmental principles, which will attempt to restore a

reasonable opportunity for all consumptive uses;"



OFFERED IN HOUSE FINANCE BY REPRESENTATIVE THERRIAULT

TO:CSHB 406(JUD)
1 Page 3, line 2. Delete "to differentiate among uses.”
2 Insert "consistent with Article VIII, section 4, of the State of Alaska

3 Constitution that recognizes preferences among beneficial uses.”



OFFERED IN HOUSE FINANCE BY REPRESENTATIVE THERRIAULT

TO:CSh'B 406(JUD)

1 Page 7, line 22, following "of’

2 Delete “persons”
3 Insert "nine members appointed by the Governor
4 Page 7, line 23, following "region”
A
5 Insert “no fewer than/of whom shall reside in the appropriate region."

QjCi Y\ CLM?
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Conceptual
Amendment
Offered in House Finance Committee

To: CS for HB 406(JUD)

Page 1, line 5. After: “the use of”

Delete: “land”

Insert: "fish and game resources”
Page 1, line 7. After: “"uses of the”

Insert: “fish and game”

After: "resources”

Delete: “of the land”

Page 2, line 26. After: "board shall determine”
Delete: "the”

Insert: “an"

Version LS1573\J
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An Act authorizing the Board of Fisheries and the Board of Game to identify fish and game that
are taken or used for subsistence, identify subsistence and nonsubsistence areas, and establish
preferences for subsistence fishing and hunting based on the availability of fish and game
resources; providing for the identification of qualified subsistence users; providing for the
regulation of the subsistence taking and use of fish and game; prohibiting and providing a
penalty for false reports of information relating to subsistence taking or use of fish or game or to
eligibility to engage in subsistence; establishing regional advisory committees; amending the
definition of "customary and traditional”, "subsistence fishing", "subsistence hunting", and
"subsistence uses"; repealing the definition of “rural area"; repealing subsistence hunting and
fishing statutes that are to take effect upon the sunset of the current subsistence hunting and
fishing statute; and providing for an effective date.
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The issues In this case are whether the Alaska
Constitution is violated by a statute which (1) requires the
creation of areas in which permits for subsistence hunting and
fishing may not be granted, and (2) grantf, priority hunting and
fishing rights to a preferred class of subsistence users hased on
where they reside.

. BAGKSRQWD

Since 1978, subsistence hunting and fishing has had
statutory priority over sport and commercial hunting and fishing.1
In practice, when a fish or game population is insufficient to
supply all consumptive uses consistent with the sustained yield
principle, nonsubsistence uses must be restricted; when a
population is sufficient only to supply subsistence uses, non-
subsistence uses must be eliminated.3

From the outset, the statute establishing the subsistence
priority created two tiers of subsistence users.3 The first tier
includes all subsistence wusers.4  The second tier is more
restricted. Tier Il status becomes important when a fish or game
population is inadequate to satisfy all subsistence needs. In such

h, 151, s 5 _SLA 1978; Madison Vi. Alaska Oeplt of Fish
& Gams, 696 P23 168, “173 0 17| (Alas 1bsty. P !

2 AS 16.05.258(b)(4), set forth atnote 18infra.
3 Ch. 151, S 4, SLA 1978.

4 AS 16.05.258(h)(3), sat forth atnote 18infra.
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cases Tier | users* harvest opportunities must be curtailed or
eliminated so that Tier Il users can harvest the population.3
Under the current statutory formulation the Boards of
Fisheries and Game define Tier Il subsistence users based on:
i he customary anddirect dependence on
0 F1 % stocy ame ftlon by the
su S|stence L%s?r f? huréjan consumption as
a mainstay of livelihoo

li the proximity ofthe domicile of the
(i) subsmPence alser to the stock or
population; and
i the ability of the subsistence user t
(i) obtaln foo df subsistence 1S restric teg
or eliminate

AS 16.05.258(b) (4)(B).

In 1986 the subsistence statute was amended to define
subsistence hunting and fishing as activities which can be
undertaken "only by a resident domiciled in a rural area of the
state."* The terra "subsistence uses" was also defined as requiring
residency in a rural area.7 Avrural area, in turn, was defined as
"a community or area of the state in which the noncommercial,
customary, and traditional use of fish or game for personal or
family consumption is a principal characteristic of the economy of

AS 16.05.258(h)(4), set forth at ncte 18 infra.

© Ch, 52, 55.9: . SLA 1978: AS 16.05.940(28)-(29) (1986
MoDowell v_ TS (33e 765 P20 T (Alacka 1og8) D(26)-(29) (1966)

7 Ch 52, S 10, SLA 1978; AS 16.05.940(30) (1986)
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the community or area."8 Subsistence activities were limited to
rural areas.’

In McDowell y, State. 785 P.2d 1 (Alaska 1989), we held
that the 1986 statute was unconstitutional ineofar as it
disqualified as subsistence users residents of areas classified as
nonrural.  Following McDowell, all Alaskans became eligible to
participate in subsistence hunting and fishing. State v. Morrvr
836 P.2d 358, 368 (Alaska 1992).

In 1992 the legislature revised the subsistence
statute.10 As revised, the statute continues to grant subsistence
a priority over other consumptive uses and continues to provide
for two tiers of subsistence users.1l However, the new statute
also requires the Boards to identify nonsubsistence ereas — areas
where no subsistence priority exists.12 The definition of a
nonsubsistence area under the 1992 revision, "an area or community
where  dependence upon subsistence is not a principal
characteristic of the economy, culture, and way of life of the

8 Ch. 52, S 11, SLA 1978; AS 16.05.940(25) (1986).
Ch. 52, s 6, SLA 1978; AS 16.05.258(a) (1980b> provided:
oard of Fisherie andte Board of
IP?den{ylhe% s Es an gam

rt|ons of, stocks ~an
that aPr customari r¥ and tra3
ce ea

for subsisten ch r raI
nt|f|ed %y the I?)aer !
10 Ch. 1, SSSLA (Second Special Session Laws Amended) 1992.

AS 16.05.258(h)(4)(B) set forth at note 18 infra.

AS 16.05.258(c) set forth at note 18 infra.
-4~ 4201

oom

S B



area or community," is essentially the negative of the definition
or: "rural area" which is still defined as "a community or area of
the state in which the noncommercial, customary, and traditional
use of fish or game for personal or family consumption is a
principal characteristic of the economy of the community or
area."13 The nonsubsistence provisions of the 1992 revisions to AS
16.05.258 expire on October 1, 1995 and the 1986 version again
becomes law.14

Pursuant to the 1992 revisions, the Boards established
the "Anchorage/MatSu/Kenai nonsubsister.ee area" encompassing most
of the Kenai Peninsula, all of the Municipality of Anchorage, and
much of the Matanuska Susitna Borough. In addition, the Boards
established nonsubsistence areas in regions surrounding Fairbanks,
Ketchikan, Juneau, and Valdez. 5 AAC 99.015.

|I.  PROCEEDINGS BELOW

The Kenaitze Indian Tribe filed suit in 1991, seeking a
judicial declaration (1) thatitwas entitled to operate a
communal set net in the Kenai River and (2) that the State was not
managing the salmon stocks in Upper Cook Inlet in accordance with
the subsistence priority as required by law.  When the Boards
established the Anchorage/MatSu/Kenai  nonsubsistence area,
Kenaitze amended its complaintto state claims  that the
nonsubsistence area violated its members' state constitutional

13 AS 16.05.940(27) .

14 Ch. 1, §§ 3, 12, SSSLA1992.
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rights under the equal access clauses of article VIII, sections 3,
15, and 17, and the equal rights and opportunities clause of
article I, section | of the Alaska Constitution. Further,
Kenaitze  claimed  that the  Boards*  creation of  the
Anchorage/MatSu/Kenai nonsubsistence area was not in compliance
with the 1992 statute because the Boards had exceeded their
authority and acted arbitrarily. Thi  Ninilchik Traditional
Council, the Native Village of Eklutna, and the Knik Tribal
Council intervened and filed similar claims.15

The State and Kenaitze filed cross-motions for partial
summary judgment on their constitutional claims. The superior
court granted the motion of Kenaitze and denied that of the State.
The court entered a final judgment declaring the nonsubsistence
area provision of the 1992 act unconstitutional in violation of
article VIII, sections 3, 15, and 17 of the Alaska Constitution
and therefore void, and severed AS 16.05.258(c) from the remainder
of the 1992 act. The other claims of Kenaitze were declared moot.
The State now appeals.

Briefly stated, the rationale of the superior court was
as follows. Residents of nonsubsistence areas and residents of
subsistence areas are similarly situated classes. Tho former are
treated differently than the latter because "only residents
outside of nonsubsistence areas . . . are afforded convenient
local subsistence access to fish and game resources." Moreover,

5 We will hereafter refer to all the appellees a*

"Kenaitze."
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when fish and game populations are insufficient to satisfy all
subsistence needs and the Tier Il preference is invoked,
"residents of nonsubsistence areas will inevitably suffer compared
to other subsistence users," because the section which determine*
who may become a Tier Il hunter or fisherman ‘“require*
consideration of ‘'the proximity of the domicile of the subsistence
user to the stock or population." AS 16.05.258(h) (4)(B)(ii)."
This differential treatment may be justified by the need to
allocate fish and wildlife resources "given the key social and
economic roles that subsistence, sport, and commercial fishing and
hunting play in the state, as well as the mandate of article VIII,
section 4 of the Alaska Constitution that replenishable resource
utilization be ‘'subject to preferences among beneficial uses.""
However, based on language in Gilbert v. State. 803 P.2d 391, 399
(Alaska 1990), an allocation must restrict competing uses to the
least possible extent consistent with the purpose of the
allocation.  Alaska Statute 16.05.258(c) fails to meet this
requirement as it bars subsistence in a particular area without
requiring consideration of resource availability:  "To create
areas where subsistence activities are flatly prohibited, without
consideration of whether the resources in the area could support
some kind of balance between subsistence, sport and commercial
hunting and fishing7 does not further the state's expressed
purpose to ‘'allocate' resources among user groups." The superior
court concluded as follows:
light o?pptsgmsbtaocrky tQt \geecvgmégeap g Hethaﬂ
-[- 401
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Because of the importance of the role that the Tier Il
use

domicile factor assumed in the rationale of the superior court, we
ordered that the parties brief the constitutionality of this factor

along with the other issues in the case.l*



A Relevant Constitutional and statutory Provisions
Tha equal access clauses of the Alaska Constitution are
article VIII, sections 3, 15, and 17; tha sustainad yield clausa
Is contained in article VI, section 4.17  Alaska

Statute

16.05.258 is the current subsistence statute.2* |* Section 1 of

Section 3 of article VIII provides:

Wherever _ocgurrin in their natura
statﬁ ?wﬁ gldh*’| , a%d waters are reserve(J
to the people 0r common use.

Section 4 of article VIII provides:

Fish, forest leldllfe gra s a nds, and
aII oh r % r] abereso rces onging to
he, S ate Il be utilize f(¥e orp ed, flnd

ab ntained on the sustaine e |r] iple
subject to preferences among enef|C|a Uses

Section 15 of article VII provides:
exclusive right or special privile
f|s’\‘1 ry sHaII be gcr%a ted 8 ;ﬁ] 8r| ed. g|
e natural waters IS 10
es not r t ICt t ?]wer 0 e S
nflsto r rPtur%
men andp ose de

ihood a dto promaote

yali
|sh [
vel t
nt of aquaculture In t

N
|
e
r [1ve
developme
Section 17 of article VIII provides:
Lavs and requlations overn|n the use or
(ﬁY ? na9ura res urc hahﬁ aalp?x
e?f) to all gers |m|ar9/ situated Wit
L ere 0 the subject matter and purp to
eserved y the law or regulation.
AS 16.05.258 provides:
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B- EHI. . IIPrgximl . Domicile"  Factor
banconsutunonalgf(I y et omicrie acto

We turn first to the question of whether linking
eligibility for Tier Il subsistence status to “proximity of the
domicile of the subsistence user" to the target fish or game
population violates article VIII, sections 3, 15 and 17 of the
Alaska Constitution. This question is governed by our decision in
McDowell v. State. 785 p.2d 1 (Alaska 1989).

At issue in McDowell was whether provisions in the 1986
subsistence statute which barred all nonrural Alaska residents from
eligibility as first or second tier subsistence users violated the
article VIII equal access clauses. H*. at 1. We held that the
rural preference was a special privilege explicitly barred by the
first sentence of section 15 and implicitly barred by the common
use and equal application clauses, sections 3 and 17. Id. at 6,
9.  We concluded "that the requirement contained in the 1986
subsistence statute, that one must reside in a rural area in order
to participate in subsistence hunting and fishing, violates
sections 3, 15, and 17 of article VIII of the Alaska Constitution."
ld. at 9.

Concerning sections 3, 15,. and 17 of article VIII, we
observed that while they have varied ramifications they share one
meaning:  “exclusive or special privileges to take fish and
wildlife are prohibited." Id, at 6. We noted that these clauses
afford protection against the creation of a “closed class" of fish
and game users, Id. at 6-7. We observed that although the state
was empowered to make decisions concerning which among such diverse

-16- 201



groups as commercial, sport and subsistence users would have a
preferred right to harvest a certain species, that authority "does
not imply a power to limit admission to a user group." Id. at 8.
We explained that the constitution does not bar "all methods of
exclusion where exclusion is required for species protection
reasons." Id. at 9. While we had no occasion to state what
exclusionary criteria might be permissible in such circumstances,
the opinion makes it clear that residence-based criteria are not
permissible. We both quoted and stressed language holding that
people who reside near a fish or game population do not have a
higher claim to that population than state residents whose
domiciles are more distant:

h\é\/h\%lrie the n??cescfnysﬁor
rritories e %tate

t

se re ate for t r
M t to ta |n Pame agﬁ
th

of
be
tn ;
t rV| ege mu
i, td i ?; %eOp ami—Serrm. th a? a
([JI W}/g %ho are reswfens
erri ory embraced in the legislatiom

lda. at 12 (quoting Lewis v. State. 161 S.W. 154, 155-56 (Ark.
1913)) (emphasis added by this court in McDowell!.

Our holding in McDowell is controlling here.  The
requirements of tha equal access clauses apply to both tiers of
subsistence wusers. Just as eligibility to participate in all
subsistence hunting and fishing cannot be made dependent on whether
one lives in an urban or rural area, eligibility to participate in

€
€
{
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Tier Il subsistence hunting and fishing cannot be based on how
close one lives to a given fish or game population.n

We conclude that AS 16.05.258 (b) (4) (B) (ii) , which uses
the proximity of the domicile of the Tier Il subsistence permit
applicant to the fish or game population which the applicant wishes
to harvest as a basis for the applicant’s eligibility, violates
sections 3, 15, and 17 of article VIII of the Alaska Constitution.

The question which flows from this conclusion is whether
the entire subsistence statute should be declared unconstitutional
or whether AS 16.05.258(h)(4)(B)(ii) may b. severed from the rest
of the statute.

A general severability clause is contained in AS
01.10.030:

ny law heretofore or hereafte enacted
b tey étaska golaure ?ta ia

severab|||ty clause sha I construed as
t it contalneq c agse 1N the
0 Iowmcl; Ian uage: “If ehney rfovmon fthis
Act, . or he a pllca]ttmt r 0 erson
0f |rcums ance Is |nva lid, the r ma nder
of this Act and aEtP |fat|on othe
Pe ng or cwcumstances all not be aff cte

In Lvnden Transport. Inc. v. State.532 P.2d 700, 712-
13(Alaska 1975), we indicated that this clause reverses the common
law presumption against severability and creates a slight
presumption in favor of severability:

Section 3 of article VIII |s part|cularl strong |n
requmng hat Rrommlty to_the resource he a nedntrta actor.
[eserves Reop for common use sh and game
fw Iherever occurrl
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A Hrow sion will no% e deemed severable
un fss t app ar t t, stan mg one
lea effect can |vn |t and Yhat
egislature inten ed the Y]son to dsqhn
Bn case othef [ncluded I a act an

ad should fall.

Id. at 713 (quoting Dorchv v. Kansas. 264 U.S. 236, 290 (1924)).
"The key question is whether the portion remaining, once the
offending portion of the statute is severed, is independent and
complete in itself so that it may be presumed that the legislature
would have enacted tha valid parts without the invalid part."
Sonneman v, Hlckel. 836 P.2d 936, 941 (Alaska 1992).

Delating subpart (ii) from AS 16.05.258(h)(4)(B) results
in a subsection which requires the creation of a Tier Il class of
subsistence users based on dependence on the target fish or game
population and the ability of the individual subsistence user to
obtain food if subsistence use of tha particular population were
restricted or eliminated.  The subsection as thus redacted is
logically complete and capable of being given legal meaning.

Whether the legislature would have intended the
subsection as redacted to stand had it known that the proximity of
tha domicile clause would be held unconstitutional is a question
which cannot be answered with complete confidence. However, given
the importance of subsistence as reflected in the legislative
findings prefacing the 1992 act,22 periods in which individuals
needfully dependent on subsistence are deprived of an opportunity
to harvest fish or game are to be avoided. A holding that

2 SIS note 20 supra.
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subsection (B)(ii) is not severable could result in such a period.
Given this, and the statutory presumption in favor o severability,
we conclude that (B)(ii) is severable.
C. Is. AS 161Q6.258 tc) Unconstitutional?

Alaska statute 16.05.258(c) requires the Boards to
“identify by regulation" nonsubsistence areas.23 In these areas,
the subsistence priority over sport and commercial uses does not
aPPly* and the statute states that "(t)he boards may not permit
subsistence hunting or fishing." However, personal use fishing24
and sport hunting are allowed. As the methods of conducting these
pursuits are similar to their subsistence counterparts, the
critical difference in nonsubsistence areas is the ahsence of tha
subsistence priority.  When this |Is appreciated, the superior
court's conclusion that section 258(c) authorizes the creation of
"areas where subsistence activities are flatly prohibited, without
consideration of whether the resources in the area could support
some kind of halance between subsistence, sport, and commercial
uses may be critically examined. Subsistence activities -- fishing
with nets or other devices or hunting with firearms for food for
personal and family consumption — are in no sense flatly
prohibited in nonsubsistence areas. Though subsistence permits may
not be issued, subsistence activities can still take place. What
is eliminated in nonsubsistence areas is the statutory subsistence
priority.  Without the subsistence priority, a balance may be

23 AS 16.05.258(c) set forth at note 18 supra.

24 See note 18 supra for a statutory definition.
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struck in allocating fish and game resources between commercial,
sport, and subsistence types of activities. The interests of all
competing users can be considered.5 With  the statutory
subsistence priority intact no balance is possible as long as a
fish or game population is not sufficient to provide for all
subsistence uses.

A nonsubsistence area "is an area or community where
dependence upon subsistence is not a principal characteristic of
the economy, culture, and way of life of the area or community."4
Under the 1986 subsistence statute, onlv fish and game populations
in rural areas could be exploited for subsistence purposes.Z7 a
“rural area" was defined as a "community or area of the state in
which the noncommercial, customary, and traditional use of fish or
game for personal or family consumption is a principal
characteristic of the economy of the community or area."2* Thus,

the areas defined as "nonrural" under the 1986 statute are now
defined as "nonsubsistence areas" under the 1992 statute. What the
1992 statute adds is the requirement that the Boards jointly
consider the relative importance of subsistence in a given area

5 See AS 16.05.251(e)  (Board has “"authority to allocate
[eso urces among all fisheries.' R Penipsula Mktg Ass'n v. State.
?7 P.2d 91/ Alaska 1991 g"Te Board of fisheérigs magl allocate

1sh e¥ Fsipurces amopg, personal use, sport guided sport, and
commetcial fisheries.”

24 AS 16.05. 258(c) set forth at note 18 supra.

2l Ch. 52, s 6, SLA 1978; AS 16.05.258(a) (1986) set forth
at note 9 supra.

21 Ch. 52, S 11/ SLA 1978 AS 16. 05 940(25) (01986;. Under
the 1992 act this definition is found in AS 16.05.940(27).
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based on twelve enumerated socio-economic factors.2 Even this did
not signal a change in practice, however, as the twelve factors
parallel twelve factors expressed in a regulation used by the
Boards to determine whether an area was "rural."30

The superior court held that AS 16.05.258(c) is
unconstitutional for reasons which we have summarized above. See
supra at 7-8.  Much of the court's rationale was based on the
proximity of the domicile requirement of AS 16.05.258(b)(4)(B)(ii)
which effectively barred residents of nonsubsistence areas from
participating in Tier Il hunts. With the proximity of the domicile
requirement stricken, the remaining detriment to residents of
nonsubsistence areas identified by the superior court is a claim
of differential treatment based on inconvenience: "(0)nly
residents outside of nonsubsistence areas . . . are afforded
convenient local subsistence access to fish and game resources.”

Inconvenience is in no sense the equivalent of a bar to
eligibility for participation in subsistence hunting and fishing
and does not suffice to trigger an analysis under the equal access
clauses, what we recently stated in Tonaass Sport-Fishing Ass'n
v. State. 866 P.2d 1314, 1318 (Alaska 1994), is also applicable to
the current case:

We have held that the_“"common use ?Iause
of ﬁmcle VI, section 3, the "no exclusive
H% t of fishery" clause of section 15, and
th unlf.orm,ag Idcanon f.lause 0f seftlog 17
are not implicated unless fimits are placed on

209 AS 16.05.258(c)(1)-(12) set forth at note 18 spppa.

D 5 AAC 99.012 (1986) .
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the fact that a certain species is made available for sport fishing
in a given area does not mean that the same species must be made
available for commercial fishing in the same area, the fact that
a certain species is made available for sport or commercial use in
a given area does not mean that the constitution commands that the
same species be made availablein the same areafor priority
subsistence use.

The legislature mandated that the Boards, in
determining which areas are to be nonsubsistence areas, make
decisions allocating fish and game resources among competing users.
Such decisions are constitutionally required under article VIII,
section 4 of the Alaska Constitution.32 "The state may, indeed
must, make allocation decisions betweensport, commercial, and
subsistence users." McDowell v. State. 785 P.2d 1, 8 (Alaska
1989). Allocation decisions entail a complex mixture of
biological, historical, and socio-economic factors.3  These
factors are "often competing." Tonoass Sport Fishing Ass'n. 866
P.2d at 1319.

In reviewing allocation decisions made by the Board, a
deferential standard of review is employed. Board decisions are
upheld so long as they are not unreasonable or arbitrary and proper
procedures have been followed. Id. (Board's decision favorable

33 OBB note 17 supra.

tate. §§8 Pezqd< 13(% ‘&Alogklg‘r’% 390% tl%/l . r%téittet DeEPdt of
7 A|gsk§3 bty eler V. State,
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to commercial trollers concerning allocation of king salmon in
Southeast Alaska not “unreasonable or arbitrary"); Gilbert v.
State, Deo't of Fish & Game, 803 P.2d 391, 399 (Alaska 1990)
(Board's decision allocating sockeye salmon between commercial
fishing interests in two areas on the Alaska Peninsula not
arbitrary or unreasonable); Meier v. State, Bd. of Fisheries. 739
P.2d 172, 174-175 (Alaska 1987) (Board's decision allocating
sockeye salmon between commercial setnetters and driftnetters in
Bristol Bay "reasonable and not arbitrary,"). W have not
subjected allocation decisions to the more rigorous Ileast
restrictive alternative test employed in cases where entry into a
user class is restricted.  Compare McDowell. 785 P.2d at 10;
QWlgheKf 763 P.2d at 498 n.17; and Johns v. Commercial Fisheries
Entry Comm'n, 758 P.2d 1256, 1266 (Alaska 1988), with Toncass. 866
P.2d at 1319; Gilbert, 803 P.2d at 399; and Meier. 739 P.2d at
175.3 Allocation decisions are so complex and multi-faceted that
they are not amenable to analysis under such a test.

~ While we stated In Gilbert that "to satisfy the yniform
aP£I|cat|on clause of 1 icle VIII, state f|s and ga erequlations
creating nonuniform sifications H fa ﬁm ate an
Important 8urpose an A e meas use rth er the |ﬂ1portant
e i e g e e o R
BiTbert 8?5% h%% we dd not u e thlsptest in, il ‘e
wfent on _to 3tate at aIIo ton decl ons are Wlé in t R er
of the Boat S0 ong ey ae not arb |rary an unreaso Ie
and are consdsten W|t and e sonF necessar ge
conservation_an ev§ o%mft of A a | ery resou es
éguotln% McDowell. d at 10; ena| en|nsu d at
sta3daradd reviewed the [location deciston in question under this
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In this case, the court did not reach the question of
whether the joint Boards acted unreasonably or arbitrarily in
creating the Anchorage/MatSu/Kenai nonsubsistence area. Instead,
the court ruled that the statute was invalid on its face using a
least restrictive alternative test. Given the proximity of the
domicile Tier Il requirement, use of this test was not error, for
that requirement erected a bar to admission to a user class.
However, with this requirement stricken from the statute, this test
no longer applies.

Alaska Statute 16.05.258(c), as it stands without the
domicile proximity requirement, contains no characteristics
implicating the equal access clauses of article VIII. it bars no
Alaskan from participating in any fish or game user class. As
these clauses formed the basis for the superior court's decision
and no alttrnative grounds for upholding the court's decision have
been argued, the decision must be reversed.

Iv.  gpyctVSIfllf

The Tier Il proximity of the domicile factor violates
sections 3, 15, and 17 of article VIII of the Alaska Constitution,
because it bars Alaska residents from participating in certain
subsistence activities based on where they live. The statutory
section mandating the creation of nonsubsistence areas does not
violate these sections. The judgment of the superior court is
REVERSED and this case is REMANDED for further proceedings
consistent with this opinion.
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QBPER AWARDING FEES AND COSTS
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Under Appellate Rules 508 (e) and (f) (I) , attorney’s fees
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file with this court by Mav 19. 1995 an itemized and verified bill
of costs in compliance with Appellate Rule 508(d).
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Before MATTHEWS, C.J., and
RABINOWITZ, BURKE, COMPTON
and MOORE, JJ.

OPINION
MATTHEWS, Chief Justice.

INTRODUCTION

This case challenges chapter 52 SLA
1986 which grants a preference to rural
residents to take fish and game for subsist-
ence purposes. The only requirement to be
met by a subsistence fisherman or hunter
IS residency in a rural area of the state.

xhe rural preference is challenged under
several provisions of the Alaska Constitu-
tion: the common use clause, article VIII,
section 3; the no exclusive right of fishery
clause, article V111, section 15; the uniform
application clause, article VIII, section 17,
the equal rights clause, article I, section 1,
and the due process clause, article I, sec-
tion 7. In addition, violation of the equal
protection and due process clauses of the
United States Constitution is claimed. For
the reasons that follow, we hold that the
rural preference violates article VIII, sec-
tions 3, 15 and 17 of the Alaska Constitu-
tion.

FACTUAL AND
PROCEDURAL SETTING

The 1986 actldefines subsistence fishing
and hunting as activities which can be un-
dertaken only "by a resident domiciled in a
rural area of the state....” Subsistence

ate section of the Alaska Statutes where that act
is codified.



2 Alaska

uses are also defined in terms of residency
in rural areas:

“Subsistence uses" means the noncom-

mercial. customary and traditional uses

of wild, renewable resources by a res!-
dent domiciied i.i a rural area of the sta.e
for direct personal or famiIK consumption
as food, shelter, fuel, clothing, tools, or
transportation, for the making and sell-
ing of handicraft articles out of non-edi-
ble by-products of fish and wildlife re-
sources taken for personal or family con-
sumption, and for the customary trade,
barter, or sharing for personal or family
consumption.
AS 16.05.940(30). A "rural area" is defined
as "a community or area of the state in
which the noncommercial, customary, and
traditional use of fish or game for ’oersonal
or family consumption is a principal charac-
teristic of the economy of the community
or area." AS 16.05.940(25).

Appellants are Alaska residents who
have engaged in subsistence hunting and
fishing in the past and wish to continue to
do so. Under the 1986 act, they are dis-
qualified as subsistence users because they
reside in areas classified as non-rural by
the joint Boards of Fisheries and Game.
Appellants McDowell arid Mahle reside in
Anchorage, Bondurant resides in Cooper
Landing, and Eastwood resides in the com-
munity of McKinley Park.

The 1986 act requires the Board of Fish-
eries and the Board of Game to decide
what portion of each fish stock and game
population can be harvested consistent with
the principle of sustained yield. Next the
Boards must determine how much of the
harvestable portion is needed to satisfy
subsistence needs. If the harvestable por-
tion of any stock or population is not suffi-
cient to accommodate all consumptive uses
—sport, personal use, and commercial—
then subsistence uses

shall be accorded a preference over other

consumptive uses, and the regulations

shall provide a reasonable opportunit% to
satisfy the subsistence uses. If the har-
vestable portion is sufficient to accommo-
date the subsistence uses of the stock or
population, then the Boards may provide
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for other consumptive uses of the re-
mainder of the harvestable portion.

AS 16.05.258(c). If the harvestable portion
of a stock or population is insufficient to
satisfy all subsistence needs, all non-sub-
sistence uses are barred, and the Boards
are required to distinguish among subsist-
ence users by applying three criteria: “(1)
customary and direct dependence on the
fish stock or game population as the main-
stay of livelihood; &? local residency; and
(g) availability of alternative resources."
|

This case was brought in 1983 as a chal-
lenge to the 1978 subsistence statute, chap-
ter 151, section 4 SLA 1978, The 1978
statute established that subsistence hunt-
ing and fishing had priority over other uses
of fish and game stocks. Like the 1986
statute, it provided for two tiers of subsist-
ence users. In the first tier were those
who could take fish or game for subsist-
ence purposes when populations were ade-
quate to satisfy all subsistence needs. The
second tier was limited to those who could
take fish and game for subsistence pur-
poses when populations were inadequate to
supply all subsistence needs. The 1978
statute distinguished the second tier of
subsistence users from the first tier on the
basis of the same three factors utilized in
the 1986 statute, namely, customary and
direct dependence, local residency, and
availability of alternative resources. Id.
However, unlike the 1986 statute, the 1978
statute did not impose a rural residency
requirement as a condition to becoming a
first-tier subsistence user.

The appellants' initial complaint chal-
lenged the second-tier subsistence priority
of the 1978 statute. The complaint was
amended several times to expand on the
original theory and add challenges to vari-
ous regulations. All parties submitted mo-
tions for summary judgment. The superior
court granted some of these motions and
deferred others on October 24, 1984. Be-
fore the deferred motions could be ruled
on, this court decided Madison v. Alaska
Department of Fish and Game, 696 P.2ti
168 (Alaska 1985), which struck down, as
inconsistent with the 1978 statute, subsist-
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ence fishing regulations which imposed a
rural residency requirement on first-tier
subsistence users. 1d. 178.

The next event of significance was the
passage in 1986 of chapter 52 SLA 1986,
which, as noted, P_rowdes that only rural
residents can be first- or second-tier sub-
sistence users. Following passage of this
act, the appellants again amended their
complaint, challenging the rural preference
on constitutional grounds. Both the appel-
lants and the state moved for summary
judgment. The superior court granted the
motion of the state and denied the motion
of the appellants. Jud(I;ment was entered

on the basis of this ruling.

The setting of this case would not be
complete without mention of the Alaska
National Interest Lands Conservation Act
gAN_ILCA), enacted by Congress in 1980.2

ection 3114 of this act requires that on
federal public lands in Alaska, subsistence
uses are to be given fpnorlty over the tak-
ing of fish and wildlife for other purposes.
Under ANILCA, only rural Alaska resi-
dents are entitled to a subsistence priority.3
ANILCA requires federal management of
public lands in Alaska in order to ensure
the subsistence priority.4 However, feder-
al mana(_iement may be supplanted by the
state so long as the state enacts and imple-
ments subsistence laws “which are consist-
ent with, and which provide for the defini-
tion, preference, and participation specified
in" ANILCA.5

2. 16 US.CA 8§ 3101-3233 (West 1985).

3. ANILCA § 804, 16 US.CA. § 3114, states:

Except as otherwise provided in this Act
and other Federal laws, the taking on public
lands of fish and wildlife for nonwasteful
subsistence uses shall be accorded priority
over the taking on such lands of fish and
wildlife for other purposes. Whenever it is
necessary to restrict the taking of populations
of fish and wildlife on such lands for subsist-
ence uses in order to protect the continued
viability of such populations, or to continue
such uses, such priority shall be implemented
through appropriate limitations based on the
application of the following criteria:

(1) customary and direct dependence upon
the populations as the mainstay of livelihood,

(2) local residency; and

(3) the availability of alternative resources.

(Emphasis added).

After this court's Madison decision, the
Secretary of the Interior notified the state
that state law was no longer consistent
with ANILCA and that federal manage-
ment would begin unless consistency was
achieved by June 1, 1986. Kenaitze Indi-
an Tribe v. State of Alaska. 860 F.2d 312,
314 (9th Cir.1988), cert, denied, — US.

, 109 S.Ct 3187, 105 LEd.2d 695
(1989?. With the passage of the 1986 act,
the Interior Department has stated that
Alaska is once again in compliance with
ANILCA. 1d.

After final judgment was entered by the
superior court, the 9th Circuit Court of
Appeals ruled that the definition of "rural”
in the 1986 act does not comp%y with § 3113
of ANILCA. 1d. 860 F.2d at 318. “Rural,"
in ANILCA, according to the court, refers
to “sparsely populated” areas; "rural is
the antonym of urban and includes all ar-
eas in between cities and towns of a partic-
ular size." 1d. at 316-17. The court re-
ferred to Census Bureau standards under
which “the urban population consists of
people living in communities of 2,500 or
more, while the rural population comprises
everyone else.” 1d. at 317. Thus, the 1986
act’s subsistence-oriented definition was
held inconsistent with ANILCA.

Bondurant and Eastwood both reside in
rural areas as Kenaitze has interpreted
ANILCA’s use of that term. They are
thus probably entitled to injunctive relief
under ANILCA, 16 US.CA. §3117(a).6

ANILCA § 803, 16 U.S.CA. § 3113, defines
the term "subsistence uses" as used in ANILCA
to mean

the customary and traditional uses by rural

Alaska residents of wild, renewable resources

for direct personal or family consumption as

food, shelter, fuel, clothing, tools, or transpor-
tation; for the making and selling of handi-
craft articles out of nonedible byproducts of
fish and wildlife resources taken for personal
or family consumption; for barter, or sharing
for personal or family consumption; and for
customary trade.

(Emphasis added.)

4. 16 USCA. § 3115(c).
5. 16 US.CA. § 3115(d).

6. Such relief has not been requested in this case,
and the question whether the § 3117(a) remedy
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However, the Kenaitze decision does not
change the issues presented in this aopeal
because the 1986 statute remains fully ap-
plicable to all non-federal lands.

Background and Purpose of the
1986 Statute

Prior to 1978, urban residents could en-
age in subsistence hunting and fishing.
owever, there was no statutory prefer-
ence given to subsistence over sport or
commercial fishing or sport hunting. With
the enactment of chapter 151 SLA 1978,
subsistence hunting-and fishing was given
such a priority. Madison, 696 P.2d at 174
n. 12. The 1978 statute did not bar urban
residents from eligibility as first-tier sub-
sistence users. Madison, 696 P.2d at 176.
However, a regulation adopted by the
Board of Fish and Game did exclude urban
residents. 5 AAC 0L597. Madison held
that this regulation violated the 1978 stat-
ute. Id.

In 1985 the Alaska House of Representa-
tives adopted a letter of intent which ac-
companied the hill that became the 1986
subsistence act. 1985 House Journal 1246.
The letter explained the rural preference of
the 1986 act as follows:

This limitation of the definition of “sub-

sistence uses" recognizes that Alaska is

unique, and unlike any of the other forty-
nine states, the economy of many rural
communities in rural areas in Alaska is
significantly dependent upon partic-
ipation by the resident of these commu-
nities in the takirg of sh stocks and

Pame populations for personal and fami-

consumption.  Further, ihe legislature

Inds that the general health and welfare

of these citizens is significantly tied to

their participation in these activities.

Id. at 1229-30. In making this determina-
tion, the legislature sounded a theme that
was also expressed by Congress in enact-
ing ANILCA. The House Committee on

is available only in federal courts has not heen
briefed.

7. Senator Fisher, a member of the Senate Re-
source Committee, noted in the Senate floor
debate: "(TJhis legislation will provide the
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tIrr]m;;rior and Insular Affairs determined

at:
After consideration of the testimony at
the subcommittee's hearings and town
meetings throughout Alaska and review
of studies done by a variety of federal,
state, academic, and other agencies and
groups, the Committee has no doubt
about the importance of subsistence uses
to the rural people of Alaska. Reliable
evidence was given to the Committee
demonstrating that fifty percent of the
food for three-quarters of the Native
families in Alaska's small and medium
villages is acquired through subsistence
uses, and 40 percent of such families
spend an average of 6 to 7 months of the
year in subsistence activities

H.R.Reg. No. 1045, 95th Cong., 2d Sess., at
181 (1978). The intervenors in this appeal
similarly expressed the purpose of the ru-
ral preference as follows:
If villa%e access to fish and game is
overwhelmed by competition from the
tens of thousands of sportsmen who
Alaska's fortuitous oil wealth has drawn
to the urban centers, the effect on the
rural wllage economy would be adverse,
and the effect on the health and welfare
of rural residents would be even more so.

_An additional purpose of the 1986 sub-
sistence law is to retain state management
of fish and game on federal lands by meet-
ing the requirements of ANJLCA.

Urban-Rural Subsistence Patterns

Appellants' basic objection to the 1986
act 1s that by excluding from eligibility as
subsistence users all urban dwellers and by
including all rural dwellers, the act unfairly
excludes some urban residents who have
lived a subsistence lifestyle and desire to
continue to do so, while needlessly includ-
ing numerous rural residents who have not
engaged in subsistence hunting and fish-
ing. Appellants claim, in other words, that
the urban/rural criterion is both unfairly

boards the tools to solve the problems in harvest
disruption that followed Madison, and will as-
sure the state will retain management of fish
and game throughout Alaska by meeting the
requirements of the federal subsistence law."
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under-inclusive, because it excludes deserv-
ing’ urban residents, ?.nd over-inclusive, be-
cause it includes undeserving rural resi-
dents. Appellants instead suggest that the
right to subsistence should depend upon
individual needs and traditions, not on
one’s place of residence.

The record supports the appellants’ claim
that there are substantial numbers of ur-
ban subsistence users. A state study of
subsistence use patterns8 found that of
some 255 holders of subsistence salmon
permits for the 1980 Tanana River fishery,
approximately 20&>exhibited the attributes
cpmmonl¥_ associated with a traditional sub-
sistence lifestyle, even though they all re-
sided in the urban Fairbanks area. The
report states:

Despite their residence in or near popu-

lated areas of the Fairbanks North Star

Borough, these households generally par-

ticipated in the wage economy on a sea-

sonal basis and had longer histories of
participation in the fishery, lower cash

Incomes, and somewhat larger household

sizes than the ma OH'[K of users. Some

of these households have longstanding
cultural ties to the subsistence fishery.

For these more intensive users, fishing in

sub-district Y-6C was less a recreational

outing than an integral component of
their way of life in Interior Alaska.

Their residence in an area which is cur-
rentl?/ defined by regulation as urban,
coupled with escalating demands upon
the resource base, however, raise ques-
tions about whether these more intensive
u.ses can continue in the future.

Study at 12. Similarly, in the city of Ho-
mer, an urban area under the regulations:,9
the study reports that 38.2% of the city
residents obtained at least one-half of their
meat and fish supply from personal hunt-
ing and fishing activities. Id. at 162

Likewise, the study documents the fact
that numerous Alaskans who live in areas
classified by the regulations as rural do not

8. RJ. Wolfe and L.J. Ellanna Resource Use and
Socioeconomic Systems: Case Studies of Flshm?
and Huntlngbln Alaskan Communities, Technica
Paper Number 61, Alaska Department of Fish
and Game, Division of Subsistence, Juneau,
March, 1983 (her inafter "Study").
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engage in subsistence activities. For ex-
ample, in the City of Sitka, which is classi-
fied as rural, although it has a population
of 7,803, some 26% of the households sam-
pled did no hunt_ln% and 77" did no fishing.
Id. at 235. Similarly, in the City of Nome,
population 3,249, which is also rural under
the regulations, id. at 93, some 57 of all
households use no locally taken fish or
game. Id. at 111

The study also amply supports the crit-
ical importance of subsistence hunting and
fishing to residents of the numerous small
and remote villages of our state. For ex-
am{}\lle, in the Wade Hampton census area
of Western Alaska, the avera%e annual per
capita cash income was only $2,737 (1979),1
id. at 30, and the average household har-
vested 4,597, dressed weight, pounds of
fish and game each year. Id. at 42

The Article VIII Clauses—History
and Analysis

A

Section 15 of article VIII of the Alaska
Constitution provides:
No exclusive right or special privilege of
fishery shall be created or authorized in
the natural waters of the State. This
section does not restrict the power of the
State to limit entry into any fishery for
the purposes of resource conservation, to
prevent economic distress amon% fisher-
men and those dependent upon them for
a livelihood and to promote the efficient
development of aquaculture in the State.
Section 3 of article Vill provides:
Wherever occurring in their natural
state, fish, wildli:fe, and waters are re-
served to the people for common use.
Section 17 of article VI provides:

Laws and re?ulations governing the use
or disposal of natural resources shall ap-
ply equally to all persons similarly situ-
ated with reference to the subject matter

9. 5 AAC 99.014.

10. Th_ 1979 statewide average was $11,152.
Study at 30.
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and purpose to be served by the law or

regulation.

Although the ramifications of these
clauses are varied, they share at least one
meaning: exclusive or special privileges to

take fish and wildlife are prohibited. Sec-

tion 15 states this explicitly with respect to
fisheries. The proceedings of our Constitu-
tional Convention show that the same
meaning was intended with respect to sec-
tions 3 and 17.

A memorandum of the Constitutional

Convention Committee on Resources ex-

presses the view that the common use
clause has as one of its purposes a prohibi-
tion on exclusive grants or special privi-
leges. The memorandum states: "The ex-
pression ‘for common use’ implies that
these resources are not to be subjec* to
exclusive grants or special privileges as
v.as so frequently the case in ancient royal
tradition.” ~ Alaska Constitutional Conven-
tion Papers, Folder 210, Papers Drafted b
Committee on Resources, entitled "Terms.”

The Committee on Resources commenta-
r>( with respect to the uniform application
clause states:

This section is intended to exclude any

especially privileged status for any per-

son in the use of natural resources sub-
ject to the disposition of the state.
6 Proceedings of the Alaska Constitutional
Convention 84 (Dec. 16, 1955).

In Oivsichek v. State, 763 P.2d 483 (Alas-
ka 198S), we observed that the article VIII
provisions were designed to ensure to the
i)_ubllc the broadest possible access to wild-
ife. We noted that "the common use
clause impose[s] upon the state a trust
duty to manage the fish, wildlife and water
resources of the state for the benefit of all
the people.” Id. at 495 (emphasis added).
"[All_ml_nlmum requirement of this duty is a
Fro ibition against any ... special privi-
eges.” 1d. at 49. In State v. Ostros/cy,
66/ P.2d 1184, 1191 (Alaska 1983), we ob-
served that the common use and no exclu-
sive right of fisher}' clauses reflected "anti-
exclusionist values."

Appellants contend that the rural resi-
dency reciuwement amounts to an exclusive
or special privilege prohibited explicitly by
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section 15 and implicitly by sections 3 and
17. They focus on Hynes v. Grimes Pack-
ing Co., 337 US. 86, 69 S.Ct. 968, 93 L.Ed.
1231 ( )?], a case which interpreted sec-
tion 1 of the White Act, former 48 U.S.C.
8§ 220-224 (1941), under which Alaska
fisheries were regulated before statehood,
In Hynes, the Supreme Court held that the
White Act prohibited granting a prefer-
ential ri?ht to fish to Native residents of
the Karluk Reservation. 1d. at 123 89
S.Ct. at 989. This case is of precedential
importance, they contend, hecause section
15 was based on section 1of the White Act.

In response, the state agrees that the
first sentence of section 15 is hased on
I'ection 1 of the White Act. However, the
state distinguishes Hynes on the grounds
that the exclusive right to fish there was
available to "a closed class." In contrast,
it argues there is no closed class here be-
cause "people may become eligible to par-
ticipate in subsistence uses by establishing
their domicile in a rural area." Further,
the state relies on Kenai Peninsula Fish-
ermen's Cooperative Association v. State,
628 P.2d 897, 904 (Alaska 198; which held
that section 15 does not r differential
treatment between commercial, sport, and
subsistence fishermen. The intervenors’
argument in response relies exclusively on
this case,

The parties correctly agree that the no
exclusive right of fishery clause is based on
section 1of the White Act. The commenta-
ry concerning the exclusive right of fishery
clause prepared by the Committee on Re-
sources of the Constitutional Convention
states:

This section is intended to serve as a

substitute for the Provision prohibiting

the several right of fisheries in the White

Act. Instead of using the terminology of

that Act the purposes sought by it are

given expression in a prohibition of ex-
clusive right or special privileges of any
person to the fisheries of the state.

6 Proceedings of the Alaska Constitutional
Convention Proceedings at 87 (Alaska Leg-
islative Council).
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The language of the White Act, for
which the no exclusive right clause is
meant to be a substitute, 15 as follows:

Provided, that every such regulation

made by the Secretary of the Commerce

shall be of general application within the
particular area to which it apﬁlies, and
that no exclusive or several rig

ery shall be granted therein, nor shall

any citizen of the United States be denied

the right to take, prepare, cure, or pre-

serve fish or shellfish in any area of the

waters of Alaska where fishing is permit-

ted by the Secretary of the Commerce.

t of fish-

the Secretary of the Interior to grant
reservation occupants the privilege of ex-
clusive commercial fishing rights
"Exclusive,” as used in Section 1 of the
White Act, forbids not only a grant to a
single person or corporation but to any
special group or number of peopie. The
legislative history set out above shows
this. The offending regulations which
brought about the enactment of the pro-
viso In § 1of the White Act were admin-
istered so as to limit fishing to those who
had been using the fisheries before the
regulations.

4A6%ft of June 6, 1924, ch. 272, § 1, 43 Stat.

The appellants' reliance on Hynes as an
explanation of the meaning of the bar on
exclusive rights and special privileges is
apt. At issue in Hynes was a regulation of
the Secretary of the Interior 1L prohibiting
commercial salmon fishing in all waters
within 3,000 feet of the shores of the Kar-
luk Reservation. 337 U.S. at 92, 69 S.Ct. at
973. The Secretarial Order made an excep-
tion which allowed Natives residing on the
Reservation and their licensees to fish in
these waters. 1d. The Supreme Court
held that this exception in favor of the
Native residents and their licensees violat-
ed s%ction 1 of the White Act. The court
stated:

337 US. at 122, 69 S.Ct. at 988.1

As noted above, the state seeks to distin-
guish Hynes on the ground that Hynes
Involved a closed class of recipients of a
special privilege, whereas the 1986 subsist-
ence law does not because anyone who
wants to hunt and fish for subsistence pur-
poses can move to a rural area. We find
this argument unpersuasive. If it were
valid, virtually any discrimination based on
residence would be justified—the residents
of the disfavored area could simply move.
Such a rationale is inconsistent with the
prevailing appro™:!'. in territoriardfscrimi-
nation cases,~which is to subject territorial
classifications to scrufihy- uhder_the equal
prdtection~clauseT~Gilman v. Martin, 662

[W]e think it clear that its proviso, "that
no exclusive or several right of fishery

shall be ‘granted therein," applies to com-
|

mercial Tishing by Natives equally with

fishing companies, nonresidents of Alas-

ka or other American citizens and so
applies whether those Natives are or are
not residents on a reservation. We find
nothing in the White Act that authorizes

11. Regulatory jurisdiction over the administra-

tion of the White Act was transferred from the
Department of Commerce to the Department of
the Interior, effective July 1, 1939; Hynes, 337
US at 921, 4, 69 S.Ct. at 973 n. 4.

12. We do not agree with Justice Rabinowitz's
statement in dissent that the limitation struck
down in Hynes was predicated solely on the fact
that the users were Indians. Infra at 18. Both
ethnic status and local residency were required
as the regulation in question applied to "natives
in possession of [the Karluk] reservation." 337

P.2d 120, 125 (Alaska 1983); Neuman, Ter-
ritorial Discrimination, Equal Protec-
tion, and Self-Determination, 135 U.Pa.
L.Rev. 261, 274-75 (1987).

The state's and the intervenors’ reliance
on Kenai Peninsula is also off the mark.
That case merely affirmed what article
VI, section 4 Bsays exFIicitIy—that pref-
erences among beneficial uses of fish and

US. at 92, 69 S.Ct. at 973. In any case, the
quote in the text makes it clear that if the
exception had been based solely on residence,
rather than on residence and race, it would also
have been struck down.

13. Article VIII, section 4 of the Alaska Constitu-
tion provides:
Fish, forests, wildlife, grasslands, and all oth-
er replenishable resources belonging to the
State shall be utilized, developed, and main-
tained on the sustained yield principle, subject
to preferences among beneficial uses.
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game may be legislatively or administra-  allowed, would be to go far beyond the
tively established. \We stated in Kenai Pe-  purpose of the section.

ninsula: 628 P.2d at 904 (footnote omitted?. The

While section 15 does prohibit granting
monopoly fishing rights, that section was
not meant to prohibit differential treat-
ment of such diverse user groups as com-
mercial, spoit, and subsistence fisher-
men. To conclude that, because a cer-
tain species is made available for sport
fishing in a given area, commercial fish-
ing of the same species must also be

14 The foregoing also answer >Justice Rabinow-
itz's contention that our interpretation of the
equal access clauses of article VIII is in conflict
with article VIII section 4. We have consistent-
ly taken the position that limits on admission to
user groups are subject to scrutiny under the
article VIII equal access clauses. See State v.
Ostrosky, 667 P.2d 1184, 1189 (Alaska 1983);
OWSI)cItei( v. State, 763 P.2d 488, 492 (Alaska
1988).

15. The legislative history of the White Act is in
accord. Congressional debate at the time the
White Act was proposed demonstrated concern
that Alaska residents and non-residents alike
were being excluded from Alaska fisheries. The
debate also demonstrated Congress' desire that
Alaska fisheries be equally accessible to every-
one:
Mr. Robinson. The Secretary of Commerce
sought to give exclusive right to fish in certain
Alaskan water, and out of this attempt to give
exclusive i.ghts to fish, thus depriving a large
number of the people the right to pursue their
usual vocation, great complaint arose. This
hill, however, denies to the Secretary of Com-
merce any power to grant an exclusive right
to fish and requires him to give everyone equal
rlghts within the areas where fishing is permit-
ted.

Mr. Jones of Washington. The bill removes
the principal cause of complaint with refer-
ence to the exercise of power by the Secretary
of Commerce.... Within the two reserva-
tions [of restricted fishing areas] that were
created by Executive Order a year or two agu
the Secretary of Commerce has seen fit to
make regulations under which outsiders
might not go in order to fish. In other words,
those who are already located there, if [the
Secretarg] thought they took all the fish that
should Dbe taken, were given the full rights,
and nobody else could go in there and take
fish.

Mr. King: They were given exclusive rights.
Mr. Jones of Washington. They may be
called exclusive rights, but | want to say this
in justice to the Secretary of Commerce:

state may, indeed must, make allocation
decisions between sport, commercial, and
subsistence users. That authority, how-
ever, does not imply a power to limit admis-
sion to a user group.k

Section 1 of the White Act guaranteed
equal access to fisheries regardless of resi-
dence. The language of the Act and Hynes
make this clear.5 Alaska’s constitutional

When | came back thin fall, and came down
here, and wc were considering mailers of this
kind, the Delegate from Alaska and I talked
over the matter with reference to those exclu-
sive rights, and | saw the Secretary of Com-
merce, and the Secretary of Commerce him-
self said that he would be glad to have that
discretion taken away, that certainly he was
not in favor of that policy, but those who
were on the ground and who had been deal-
ing with the matter especially and who might
be considered to be expens had recom-
mended and urged that that policy be pur-
sued. | will say, injustice to him, that he said
frankly that he would prefer net to have that
absolute power, so | can say for him that he is
glad that this provision is put in the bill pro-
hibiting him from granting exclusive rights
within the fishing areas up there.

Mr. Rtbinson. 1 have been unable to find
any authority for [the Secretary] to grant ex-
clusive rights of fishery. It was about that
alleged abuse of authority that most of the
complaints arose; namely, that the Secretary
in some instances had created reservations,
and in others had granted in certain waters
the exclusive right to fish, usually to large
corporations or packing concerns, which de-
prived the fishermen of the opportunity to
pursue their occupations; and they desired
very much the provision that is in this bill,
which secures to every citizen of the United
States the right to fish In Alaskan waters upon
equal terms and without discrin. ination. The
bill deprives the Secretary of any power ... to
grant exclusive rights to fish in Alaskan wa-
ters.

65 Cong.Rec. 9520-21 (1924) (emphasis added).
Based in part upon the Congressional debate

identified above, Hynes concluded that

[T]he legislative history of the White Act

only emphasizes what the statute clearly says,
that is, no special privileges in Alaskan fishing
preserves.

Hynes, 337 U.S. at 120, 69 S.Ct. at 987 (footnote

omitted).
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framers were aware of H y n e s As noted,
section 15 of article YUI was meant to be a
substitute for section 1 of the White Act
and to further its purposes.T7 It follows
that section 15 likewise was meant to en-
sure an egual right to participate in fisher-
les, regardless of where one resides.

Although section 15 Pertains only to fish-
eries, the prevention of grants of exclusive
or special privileges with respect to fish
and game is also one purpose of the com-
mon use and the uniform application claus-
es.B It follows that the grant of special
privileges with respect to game based on
one's residence is also prohibited.

We therefore conclude that the require-
ment contained in the 1986 subsistence
statute, that one must reside in a rural
area in order to participate in subsistence

hunting and _fiShi{I/q, violates sections 3, 15,
and 17 of article VIII of the Alaska Consti-
tution.

B

The conclusion we have reached does not
mean that everyone can engage in subsist-1
ence hunting or fishin%. We do not imply |
that the constitution bar
exclusTorTwhere exclusion is required for
species protection "reasons! We hold only

16. A memo of the Committee on Resources de-
fining terms states the following under "White
Act Provisions 48 U.S.C.A. 222.”
That every such regulation made by the Secre-
tary shall be of general application within the
particular area to which it applies, and that
no exclusive or general right of fishery shall
be granted therein, nor shall any citizen of the
U.S. be denied the right to take, prepare, cure,
or preserve fish or shellfish in any area of the
waters of Alaska where fishing is permitted by
the Secretary The word "exclusive" for-
bids not only a grant to a single person or
corporation, but to any special group or num-
ber of people. (Hynes-Grimes Karluk Reser-
vation)

Alaska Constitutional Convention Papers, Fold-

er 210.

17. Commentary on Article on S.ate Lands and
Natural Resources, 6 Proceedings of the Alaska
Constitutional Convention at 87.

18. See supra pages 5 and 6.

19. Justice Rabinowitz states in his dissenting
opinion tha! he does not interpret the statute to

s all methods ofl
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|liat the residency criterion used it. the
1986"~3ct which~~conciusively excludes all
urban residents from subsistence hunting
and'Tislimg"egardless™oFtheir individual
characteristics Is unconstitutional.

| We are not called uponirPtHiscase to
rule on what selection criteria might be
constitutional. It seems appropriate, how-
ever, to note that any system which closes
participation to some, but not all, appli-
cants will necessarily create a tension with
article VIII. In such cases, assuming that
the exclusionary criterion is not per se im-
permissible, our decisions suggest that de-
manding scrutiny is appropriate.

We alluded to this in State v. Ostrosky,
667 P.2d 1184 (Alaska 1983) in discussing
the interFIay between the constitutionally
allowed limited entry system, which was
permitted by amendment to article VIII,
section 15, and the common use and no
exclusive right of fisheries clauses. We
stated:

[Sdince the common use clause of section

3 and the no exclusive right of fishery

clause of section 15 remain in the consti-

tution, the premise of the argument is
that whatever system of limited entry is
imposed must be one which, consistent
with a feasible limited entry system, en-

mcan that "eligibility to participate in subsist-
ence ur s is determined solely with reference to
where an individual lives." Infra at 17. That,
however, clearly is the case with respect to
first-tier subsistence users. Urban resident may
not be subsistence users hecause subsistence
uses are by definition limited to rural residents.
AS 16.05.940(30), quoted supra at pp. 1-2. Vet
all rural residents may be first-tier subsistence
users without regard to their individual charac-
teristics. The regulation on which Justice Rabi-
nowitz relies, 5 AAC 99.010(b), defines custom-
ary and traditional uses but does not state that
first-tier subsistence rights can be limited to
customary and traditional users. As we stated
in Madison "the phrase 'customary and tradi-
tional' modifies the word 'uses’ ... it does not
refer to users." 696 P.2d at 174. The state
acknowledges that only in the second-L.r sub-
sistence context may Individual characteristics
separate those rural residents who may be sec-
ond-tier subsistence users from those who are
ineligible. Brief of Appellees, p. 8. The state
also notes that the need for a second-tier limita-
tion has, to date, not arisen. Id.
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tails the least possible impingement on
the common use reservation and on the
no exclusive right of fishery clause. The
argument concludes that free transfer-
ability does not entail the least possible
impingement on the anti-exclusionist val-
ues which these proviYons reflect.

... [T]he premise of this argument is

logical.
Id. at 1191. We expressed the same theme
in Johns v. Commercial Fisheries Entry
Commission, 758 P 2d 1256 (Alaska 1939)
concerning the obligation of the Commer-
cial Fisheries Entry Commission to estab-
lish an optimum number of entry permits.
We stated in Johns:

strin
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optimum number process, except where
there is a substantial reason for doing so.

Id., 758 P.2d at 1266 (footnote omitted).

Most recently in Ousichek, we suggested
that section 17 of article VIII, the uniform
application clause, “may require ‘more

Fent review' of a statute than does the
equal protection clause in cases involving
natural resources " Owsichek, 763 P.2d at

498 n. 17 (quoting Gilman v. Mattin, 662

P.2d 120. 126 (Alaska 1983)). We also cited

with approval Justice Rabinowitz’s dissent
in Ostrosky, 667 P.2d at 11% which em-
ploys a least restrictive alternative ap-
proach in view of the “highly important
Interest running to each person within the
state” by virtue of the common use clause.

In [Ostrosky ], we noted that there is a

tension between the limited entry clause
of the state constitution and the clauses
of the constitution which guarantee open
fisheries. We suggested that to be con-
stitutional, a limited entry system should
imﬁinge as little as possible on the open
fishery clauses consistent with the con-
stitutional purposes of limited entry,
namely, prevention of economic distress
to fishermen and resource conservation.
Ostrosky The optimum number
provision of the Limited Entry Act is the
mechanism by which limited entry is
meant to be restricted to its constitution-
al purposes. Without this mechanism,
limited entry has the potential to be a
system which has the effect of creatinﬂ
an exclusive fishery to ensure the wealt

of permit holders and permit values,
while exceeding the constitutional pur-
poses of limited entry. Because this risk
of unconstitutionality exists, the [Com-
mercial Fisheries Entry Commission]
should not. delay in embarking on the

20.  Another expressed purpose is to aid commu-
nities whose residents are dependent on subsist-
ence, as distinct from aiding the individual resi-
dents. This is not a purpose separate from aid
to individual community members where the
aid goes directly to the individuals. As we stat-
ed in Slate  Enserch, 787 P.2d 624, 634 (Alas-
ka 1989): "It would not make sense to conclude
that a statute may not discriminate hetween resi-

1 dents of two areas in order to aid the residents of
i the more disadvantaged area, but that such a
statute could discriminate between residents of

access~values.
Johns,Asupra at 1266.

this purpose are extremely crude.
are, as noted above, substantial numbers of
Alaskans livin

763 P.2d at 492 n. 10.
In reviewing legislation which burdens

the equal access clauses of article VIH.the

purpose of the tmrderTmust be at least
Importanr~-The'rffeans used to accomf)llsh
the purpose must be designed-for the least
possible infringement on article. VIII’s open
Ostrosky, supra at 1191,

We employ this method of analysis in the
present case as an alternative ground of

decision. Using this approach, we conclude

that the rural-urban residency criterion is
Iunconstltutlonal for the reasons that fol-
ow.

One purpose of the 1986 act is to ensure
that thnse-Alaskans- whoneeiTtoengage in

subsistence hunting and fishing in order to

provide for their hasic necessities are able

to_da so. This is an important interest.”)

However, the means used to accomhlish
ere

gi in areas designated as ur-
ban who have legitimate claims as subsist-

iwo areas in order to aid the communities in the
more disadvantaged area. The communities are
mcr :ly the collective sum of the residents.”

A third purpose is to comply with ANILCA in
order to retain state fish and game control on
federal lands. It is difficult to view this as a
sufficiently important purpose. ANILCA docs
not require state compliance. Slate control
"merely for the sake of control is a questionable
goal when the terms infringe upon the open
access values of article VIII.
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ence users. Likewise, there are substantial
numbers of Alaskans living in areas desig-
nated as rural who have no legitimate
claims. A classification scheme employing
individuarttTarSctenstics would; be~Less in-
vasive_of the article-V11l open access val-
ues. andjnuclwnor”3 ” tiL_acconiplis_h the
purpose-Qt-the-3ta.tute.than the urban-rural
criterion.

We note that several other jurisdictions
have struck down intrastate residential
prreferences in fish and game statutes.

hese authorities support our view that the
equal access clauses of article VIII, which
are a special type of equal protection guar-
anty, bar the residential discrimination im-
posed in this case.Z Lewis v. State, 110
Ark. 204, 161 SW. 154 (1913) contains an
excellent historical statement:

When it becomos necessary for the
propagation and preservation of wild
(_Lame and fish for the use of the public,
the people acting in their sovereign ca-
pacity, through their lawmaking power,
may pass laws to regulate the right of
each individual which™ he enjoys in com-
mon with every other member of the
community to use of same. But when
the sovereign undertakes to regulate or
restrain the individual in its right as a
member of the community to enjoy the
right to take and use this common prop-
erty of all, it must do so upon the same
terms to all members of the community
alike. The common right, which one indi-
vidual of the whole community is enfTtTed

21. See Slate v. Brran, 87 Fla. 56. 99 So. 327, 330
(1924) (state law evKing S10 and S50 license tax
on state residents who are non-residents of cer-
tain counties, as a prerequisite to hunting in
those counties, when residents of those counties
gay only $1 or J1.25, violates equal protection):

late v. Barkley, 192 N.C. 184, 134 S.E. 454, 455
(1926) (state law levying 53 hunting fee on non-
resident hunters in the county, and a Si fee on
residents of the county, held invalid in that it
taxed inhabitants unequally): Harper v. Gallo-
way, 58 Fla. 255, 51 So. 226, 229 (1910) (state
law that required citizens of the state of Florida
who were not residents of Marion County to
give a prev'ous notice of intention to hunt and
to pay a special license tax for the privilege of
hunting game in Marion County, while no no-
tice or license tax was required of residents of
Marion County, denied equal protection of the
laws); Bruce v. Director, Dep't of Chesapeake
Bay Affairs, 261 Md. 585, 276 A.2d 200, 208

to enjo%/ as much as another, cannot he

m~adghy IJaw thg~gxchisive Fr|V|Iege_ of

the people of a certain clasT or .section
gpon terms and conditions that do not
%p]i)_llyr-to_—the"u_tlwle_-peo ietkeThis

"rTgTTTwhich one individual has in common
with every other individual in the com-
munity to take and ws* fish and game,
ferae naturae, is one that has existed
from the remotest times, and, although
at one time in England after the Norman
Conquest the right to take fish and game
was claimed as a royal prerogative to the
exclusion of the people, it was restored
to them by the Barons at Runnyinade in
1215, and was declared in the great char-
ter which they wrested from King John.
“The rights," says Green, "which the
barons claimed for themselves they
claimed for the nation at large.”
Green’s History of the English People,
vol. 4, pp. 252-254.

These rights were confirmed and es-
tablished ever thereafter in England by
acts of Parliament, and they have come
down to us from the laws of England and
may be regarded as a common heritage
of tne English-speaking people. See
Parker v. People, 111 111 581, 53 Am.
Rep. 643. Also Geer v. Conn., 161 US.
519, 16 Sup.Ct. 600, 40 L.Ed. 793, Mar-
tin v. Waddell, [41 US.] 16 Pet. 367, 10
L.Ed. 997. The only justification for a
law regulating and restricting the com-
RIOMT righT*of individuals to take" wild

(1971) (statutes prohibiting crabber from crab-
hing in waters of county o'her than his county
of residence and prohibiting oystermen from
going to waters of another county invalid):
Power, More About Oysters Than You Wanted
To Know, 30 Matyland L.Rev. 199, 218 (1970)
("A county non-resident represents no peculiar
threat to the fishery but merely the same threat
as represented by a county resident.").

But see Commonwealth v. Hilton, 174 Mass.
29, 54 N.E. 362, 364 (1899) (selectmen of a town
may prohibit the digging of clams by nonresi-
dents of the town): State v. Norton, 335 A.2d
607, 615 (Me. 1975) (stale had compelling go-
ernmental interest in conservation of its clams
and its attempt to achieve that purpose by, in
part, authorizing municipalities to apply a resi-
dent-nonresident standard in licensing shell
fisheries did not unconstitutionally discriminate
against nonresidents).
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game and fish is the necessity for pro-
tecting "thT-sarne from extinction”.and
thus to preserve and perpetuate to the
indTvKJuaTrnernbers of Use community the
in"enabT&jjghts which they* have had
fronTTTme immemorial. While the state,
hdldTnglHeUtle to game and fish, so to
speak, In trust for every individual mem-
ber of the community, maK pass laws to
regulate the rights of each individual in
the manner of taking and using the com-
mon property, yet, as we have already
stated, this must be done, under the Con-
stif.ntinn, upon the same terms to all the
people. No special privileges or immum-
ties can be conferred.

Where the necessity for the preserva-
tion of the wild game and fish exists n
certain territories of the state, that terri-
tory may be segregated for the purpose
of requlating the right to taking game
and fish therein; but the privilege of
taking and using same must be extend-
ed to the people of the state outside of
the territory upon the same terms that
are given to those who are residents of
the territory embraced in the legisla-
tion. Hayes v. Territory, 2 Wash.T.
286, 5 Pac. 927. In the cases of State v.
Higgins, 51 S.C. 51, 28 SEE. 15 38 LRA.
561, and Harper v. Galloway, 58 Fla.
255, 51 South. 226, 26 LR.A. (N.S.) 794,
19 Ann.Cas. 235 the question here in-
volved was considered and determined in
accord with the doctrine we have an-
nounced.

d. 161 SW. at 155-156 (footnote omitted,
emphasis added).

CONCLUSION

Our disposition of this case makes it un-
necessary to discuss the other grounds ad-
vanced by appellants. For the above rea-
sons, the ju %ment of the superior court is
reversed. This case is remanded to the
superior court with instructions to issue a
declaratory gud ment that the rural prefer-
ence of ch. 52 SLA 1986 is unconstitutional
and to take such further action as may be

appropriate.
REVERSED and REMANDED.
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COMPTON and MOORE, JJ.,
concurring.

RABINOWITZ, J., dissenting.

COMPTON, Justice, concurring.

O aﬂree with Part A of the opinion, hold-
ing that this preferential scheme violates
art. VIII, sections 3, 15 and 17 of tly
Alaska Constitution.

| express no opinion regarding Part B as
it is superfluous to. the decision.

CMOORE, Justice, concurring. ™

The court correctry“concludes that chap-
ter 52, SLA 1986 (“the Act") violates the
Alaska Constitution. | write separately to
explain my understanding of the court’s
holding in part B of the section entitled
"The Article VIII Clauses—History and
Analysis,” which 1 join, and because | dis-
agree with the court's analysis in part A

Equal Protection

The Act is motivated by a compelling
purpose, ensuring that persons who are
d_eﬂendent upon subsistence hunting and
fishing have access to wildlife. However,
the Act’s geographical classification
scheme is cr.ly loosely related to that pur-
pose. This is an equal protection case, and
an easy one at that.

Article 1, section 1 of the Alaska Consti-
tution provides that "<dl persons are ...
entitled to equal rights, opportunities, and
protection under the law 7 We have
decided many cases interpreting this provi-
sion, most recently, State v. Enserch Alas-
ka Construction, Inc., 787 P.2d 624 (Alaska
1989). The Alaska Constitution has a simi-
lar clause specifically concerning natural
resources. Article VIII, section 17, the
uniform application clause, provides that
“[ljaws and regulations governing the use
or disposal of natural resources shall apply
equally to all persons similarly situated

with refer 2 to the subject matter and
purpose to  served by the law or regula-
tion."

When applying the equal protection
clause of article I, we determine the impor-
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tance of the individual interest affected by
the enactment. The importance of the indi-
vidual interest determines the level of scru-
tiny we apply to both the state's interest in
the enactment and the nexus between that
interest and the enactment. Enserch, 787
P.2d at 631-632; Alaska Pacific Assur-
ance Co. v. Brown, 687 P.2d 264, 269-70
(Alaska 1984). Without explicitly acknowl-
edging it, the court's opinion employs the
same analysis under the uniform applica-
tion clause of article VIII. See supra pp.
19-11. Since the principle of equality un-
derlies both clauses, the use of our equal
protection analysis in the uniform applica-
tion context is proper.

| believe that the individual interest im-
paired by the Act, access to wildlife for
subsistence purposes, is a species of the
,important, right to engage in economic en-
deavor @, issue in Enserch, at 632-633.
See also Commercial. Fisheries Entry
Comm'n v. Apokedak, 606 P.2d 1255, 1266
(Alaska 1980). The challen?ed enactment
therefore should receive close scrutiny.l
The Act then at least musjj)E_cInsdy.rfdat-
ecTto an important state interest. En-
serch, at 633, o~

The state’s interest, ensuring that those
who must enga%e in subsistence huntin
and fishing are able to do o, is undoubted-
ly important. Indeed, I believe it is compel-
ling. However, thi Act’s classification
scheme for deciding who is entitled to en-
gage_ in_subsistence hunting and fishing
and its implementing regulations are not
closely related to the purpose of the Act.
As the court’s opinion describes, large
numbers of residents of areas classified as
urban under tha Act are dependent upon
subsistence hunting and fishing.  Con-
versely, some of the state’s larger cities,
where many people are not dependent upon
subsistence hunting and fishing, are clas-
sified as rural. Supra pp. 4-5. There
is only a modest correlation between the

1. Enserch, at 633; Patrick v. Lynden Transp.,
Inc., 765 P.2d 1375, 1379 (Alaska 1988). It may
be that the enactment should receive even great-
er scrutiny under the uniform application
clause; however, the court has not decided that
question. Owsichek v. State, 763 P.2d 488, 498
n. 17 (Alarka 1988).

set of people who reside in areas desig-
nated as rural under the Act and the set of
ﬁeop_le who are dependent upon subsistence
unting and fishing. The fit between the
Act and the state’s interest does not even
approach that required to withstand close
scrutiny.  Therefore, the Act violates the
equal protection ar.d uniform application
clauses of the Alaska Constitution.

This is not to sav that all subsistence
Pre_ference laws would be unconstitutional.

simply believe thatJr_such a law to pass
Constitutionaljnuster, it must be_closely
relatgtfTonts compelling purpose. AlJaw
providing foF individual determinations of
e|l?lbl|lty would in my view be sufficiently
tailored to'the state's interest to withstand
a‘'constltutiohal challenge.

Common Use and Exclusive
Right of Fishery

The court’s holding in Part A of the
section entitled "The Article VIII Claus-
es—History and Analysis” is not altogether
clear. 1 agree with the court to the extent
that it holds that an intrastate gepgr_a hical
Freference for the taking of wildlife vio-
ates sections 3 and 15 of article VIII of the
Alaska Constitution. | reject an?/ implica-
tion that all preferences, especially all sub-
sistence preferences, would violate these
sections. | do not believe that the court
can find a violation of article VIII, section
17 without a full equal protection analysis.
| do not join part A of the court’s opinion,
but I concur in its result.’

Section 15 of article VIII provides that
"[n]o exclusive right or special privilege of
fishery shall be created or authorized in the
natural waters of the State.” Alaska
Const.,, art. VIII, § 15 (emphasis added).
Section 4 of article VI provides that the
use of resources shall be “subject to pref-
erences among beneficial uses.” On the
surface, there appears to be some conflict
between these provisions. To the greatest

2. 1 would not, however, reach this quest'on,
hecause | believe that such geographical prefer-
ences violate the equal protection and uniform
application clauses of the Alaska Constitution.
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extent possible, we must interpret the pro-
visions of Article VIII consistent with each
other. See Abrams v. State, 534 P.2d 91,
95 (Alaska 1975).

Section 4 clearly authorizes some prefer-

ences based upon uses. The court recog-
nized a parallel exception to section 15 in
Kenai Peninsula Fisherman's Coopera-
tive Association, Inc. v. State, 628 P.2
897 (Alaska 1981), where we wrote that
section 15 "was not meant to prohibit dif-
ferential treatment of such diverse user
groups as commercial, sports, and subsist-
ence fishermen." 628 P.2d at 904. The
Act disti_nf]uishes subsistence uses from
commercial and sport uses in name only.
As discussed above, its classification is In
fact a fairly arbitrary one based upon resi-
dence. It is not the tmoe of classification
we have previously held permissible under
section 15.

We are left with the question whether
geographical preferences are permissible
under section 15. For the reasons given in
the court’s opinion, see supra pp. 6-8, |
believe that ieliance upon Hynes v. Grimes
Packing Co., 337 US. 86, 69 S.Ct. 968, 93
L.Ed. 1231 (1949), which interpreted the
federal statute upon which section 15 was
based, is ?)proprlat.e. In H%_ne_s_, the Court
invalidated regulations prohibiting fishing
off the shores of the Karluk Reservation.
While | do not believe that Hynes is deter-
minative since it involved an exclusive right
to fish in a particular area and not a mere
preference, 337 US. at 92, 69 S.Ct. at 973,
section 15 proscribes “special privilego[s]”
as well as exclusive rights. Like the court,
| do not read Hynes as being based on the
fact that the exclusive right was granted to
Natives rather than some other group.
Nor do | believe that Hynes can be distin-
guished by the ability of people to move to
rural areas and thus qualify under the \ct.
See supra pp. 7-8 & n. 12 For these
reasons, | agree with the court that %geo-
graphical preferences for the taking of fish
are not permissible under section 15. The
Act thus violates section 15. Although sec-
tion 15 is facially applicable only to fishing,

I. Hereinafter state subsistence laws.
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| would have no difficulty finding a corre-
sponding prohibition of geographical hunt-
ing preferences in the common use clause
of article VIII, section 3. See supra p. 9

RABINOWITZ, Justice, dissenting.

| dissent from the court’s holdin? that
ch. 52 SLA 1986 is unconstitutional.1 In
my view Alaska’s subsistence laws are not
violative of either section 3 ("common
use"), section 15 ("no_exclusive right of
fisheries"), or section 17 S“equal application
of laws") of article VIII of the Alrska
Constitution.

Article VIII, section 4 explicitly Frovides
for "preferences among beneficial uses."
In Kenai Pen. Fisherman's Co-op Ass'n v.
State, 628 P.2d 897, 904 (Alaska 1981), we
said in part: "[wjhile section 15 does pro-
hibit granting monopoly fishing rights, that
section was not meant to prohibit differen-
tial treatment of such diverse user groups
as commercial, sport, and subsistence fish-
ermen." The subsistence laws at issue
here do not exclude individuals from access
to wildlife; rather, wildlife resources are
allocated on a preferential basis. Nor do
these laws create an exclusive ri?ht of
fishery in any class. Rather, the effect of
these laws is to provide for a subsistence
preference among beneficial users of the
resource. No exclusive, monopolistic, or
otherwise closed classes of resource users
are established.

| would further hold that ch. 52 SLA
1986 is not violative of the equal protection
provisions of the Alaska Constitution (arti-
cle I, section 1, article VIII, section 17). In
my view adoption of the strict scrutiny and
least restrictive alternative standards is in-
appropriate. Given the nature of the inter-
est at stake | would apply a lesser standard
for purposes of equal protection analysis.
This subsistence legislation is substantially
related to legitimate legislative goals. |
conclude that the fit between the legisla-
ture's goal of furthering the health and
welfare of subsistence users, and the sub-
sistence preference system it devised to
carry out this objective, is sufficiently close
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to withstand scrutiny under Alaska’s equal
protection provisions.

INTRODUCTION.

In response to the impact the state's
population ?rowth has had upon subsist-
ence lifestyles, Congress in 1980 enacted
the Alaska National Interest Lands Conser-
vation Act (hereinafter ANILCA or federal
subsistence law).2 ANILCA was designed
to protect subsistence hunting and fishing
by giving such uses priority over commer-
clal and sport uses in rural areas.3

The federal subsistence law specified
that subsistence uses must be “customary
and traditional uses by rural Alaska resi-
dents.” ANILCA § 803, 16 US.C. § 3113
(emphasis added). Thus, under ANILCA,
eligibility for subsistence permits was de-
pendent in part upon one’s geo%zaphlc
place of residence. ANILCA §804; 16
USC. § 31144

ANILCA authorized the state to continue
managing fish and game inhabiting Alas-
ka's federal lands and waters if the state
established regulations maintaining the
definition of and preference for subsistence
uses articulated In the federal subsistence
law.  ANILCA §805(d); 16 USC.
§ 3115(d). The state legislature complied,
and thereby retained managerial control
over federal lands located within the state
by authorizing the Joint Boards of Fish and
Game to promulgate regulations defining
"rural” use.

2. Pub.L. No. 96-187. 94 Slat. 2371 (1980); 16
US.C. 88 3101-3233 (West 1985). Congress
prefaced Title VIII of ANILCA with a declara-
tion that "the continuation of the opportunity
for subsistence uses by rural residents of Alaska

. is essential to Native physical, economic,
traditional, and cultural existence " 16
U.S.C. § 3111(1).

3. See 16 U.S.C. §§ 3111-3126 (1982 & Supp. IV
1986).

4. "Rural" areas are those with sparse popula-
tions, and the term "rural” as used in ANILCA is
not a term of art. Kenaitze Indian Tribe v. State
of Maska, 860 F.2d 312 (9th Cir.1988), cert.
denied, — US, 109 S.Ct. 3187, 105
L.Ed.2d 695 (1989), (term “rural™ is to be given
its ordinary significance, meaning "sparsely
populated"),

5. 1985 House Journal 1246.

In enacting ch. 52 SLA 1986 the Alaska
House of Representatives adopted a letter
of intent.5 The letter articulated the sub-
sistence-rural preference of the act in the
following terms;

This limitation of the definition of “sub-
sistence uses” recognizes that Alaska is
unique, and unlike any of the other forty-
nine states, the economy of many rural
communities in rural areas in Alaska is
significantly ~ dependent upon partic-
ipation by the residents of the communi-
ties in the taking of fish stocks and game
populations for personal and family con-
sumption. Further, the legislature finds
that the general health and welfare of
these citizens is significantly tied to their
participation in these activities.*

The subsistence statutes challenged here
define "rural area” as "a community or
area of the state in which the noncommer-
cial, customary, and traditional use of fish
or game for personal or family consump-
tion is a principal characteristic of the econ-
omy of the community or area." AS 16.05-
940(25).

Appellants” basic contention here is that
"by excluding from e|I§iIbI|Ity as subsist-
ence users all urban dwellers and by includ-
ing all rural dwellers, it unfairly excludes
some urban residents who have lived a
subsistence lifestyle and desire to continue
11 do so, while needlessly including numer-
ous rural residents who have not engaged
in subsistence hunting and fishing." The

6. See also the House Commitiee on Interior and
Insular Affairs Report issued in conjunction
with the passage of ANILCA.

After consideration of the testimony at the
subcommittee's hearings and town meetings
throughout Alaska and review of studies done
by a variety of federal, stale, academic, and
other agencies and groups, the Commitiee has
no doubt about the importance of subsistence
uses to the rural people of Alaska. Reliable
evidence was given to the Committee demon-
strating that fifty percent of the food for
three-quarters of the Native families in Alas-
ka's small and medium villages is acquired
through subsistence uses, and 40% of such
families spend an average of 6 to 7 months of
the year in subsistence activities—
H.R.Rcp. No. 1045, 95th Cong., 2d Scss., at 181
(1978).
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linchpin of this dispute, then, is whether
the challenged subsistence law constitutes
an unconstitutionally imperfect attempt to
fulfill the legislature's purpose of protect-
ing subsistence uses.

l. DO ALASKA'S SUBSISTENCE LAWS
VIOLATE ARTICLE VIII OF THE
ALASKA CONSTITUTION?

Appellants challenge the constitutionality
of the state subsistence laws under three
clauses of article VIII of the Alaska Consti-
tution, sections 3 (“common use"), 15 ("no
exclusive right of fisheries”), and 17
(“equal application of laws™).7 The court
attributes a "shared meaning” to these
three constitutional provisions: that “exclu-
sive or special pnwleges to take fish and
wildlife are prohibited.” The court then
concludes that the subsistence statute’s
preference for rural residents violates each
of the aforementioned clauses and offends
the shared meaning of article VIII. 1 dis-
agree.

A. Section Three; The “Common Use"
Clause.

Article VIII, section 3 (the “common
use” clause) is derived from laws designed
to guarantee the common citizen partic-
ipation in wildlife harvest, and to divest the
Crown of exclusive entitlement to those

7. Section 3 of article VIII provides:
Wherever occurring in their natural state,
fish, wildlife, and waters are reserved to the
people for common use.
Section 15 of article VIII provides:
No exclusive right or special privilege of fish-
ery shall be created or authorized in the natu-
ral waters of the Stale. This section does not
restrict the power of the State to limit entry
into any fishery for the purposes of resource
conservation, to prevent economic distress
among fishermen and those dependent upon
them for a livelihood and to promote the
efficient development of aquaculture in the
State.
Section 17 of article VIII provides:
Laws and regulations governing the use or
disposal of natural resources shall appl
equally to all persons similarly situated wit
reference to the subject matter and purpose to
be served by the law or regulation.

8. In Lewis v. State, 110 Ark. 204, 161 S.W. 154
(1913), the court described the history of the
common use principle in the following terms:
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resources.” It is said that this "public
trust” doctrine * ”|mpose[s]1 upon the state
a trust duty to manage the fish, wildlife
and water resources of the state for the
benefit of all the people." Owsichek v.
State, 763 P.2d 488, 495 (Alaska 1988) (cita-
tions omitted); see also Metlakalla Indian
Community, Annette Island Reserve v.
Egan, 362 P.2d 901, 905 E()Alaska 1961),
affd, 369 US. 45, 82 S.Ct. 552, 7 L.Ed.2d
562 (1962); Herscher v. State, Dept of
Commerce, 568 P.2d 996, 1003 (Alaska
1977).

In State v. Ostrosky, 667 P.2d 1184
gAlaska 1983;, reh'g denied, 468 U.S. 1204,
04 S.Ct. 3572, 82 LEd.2d 871 (If 34), we
accepted the view that the common use
clause reflects "anti-exclusionist values."
Id. 667 P.2d at 1191. Thereafter, in Owsi-
chek v. State, 763 P.2d 488 (Ala. 1 1988), a
case involving an exclusive right to conduct
8U|ded hunting_in particular areas of wil-
erness, we reiterated this theme stating
that section 3 is fundamentally “anti-mo-
nopolé/" in its thrust. 1d. at 493 ("Because
an EGA [exclusive guide area] is clearly a
type of monopoly ... Lleglslatlve] history
strongly suggests that the statutes at issue
here are unconstitutional.”). Critical to our
holding that the guide licensing system at
issue in Owsichek was unconstitutional un-
der the common use clause were the follow-
ing characteristics of the scheme: it per-

(A)lthough at one time in England after the
Norman Conquest the right to take fish ar.d
game was claimed as a royal prerogative to
the exclusion of the people, it was restored to
them by the Barons at Runnymede in 1215,
and was declared in the great charter which

they w’(esteq( frorp Kir}g Jog(n. *

These rights were confirmed and estab-
lished ever thereafter in England by acts of
Parliament, and they have come down to use
from the laws of England and may be regard-
ed as a common heritage of the English-
speaking people.

Id. at 155 (citations omitted).

9. The public trust doctrine maintains that
government holds untaken wildlife in trust for
public use, and that government owes a fiduci-
ary duly to manage such resources for the com-
mon. %ood of the public as beneficiary. See
Owsichek > State, 763 P.2d 488. 493-95 (Alaska

1988).



