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M EM O

From : R o n  S om e rv i l l e  

S u b je c t :  F i s c a l  N o te  - C S H B  406 (FIN)

D ate : 4 /1 7 /9 8

To : R e p re se n ta tive  T h e rr ia u lt

I h a v e  r e v i e w e d  t h e  f i s c a l  n o t e s  fo r  D e p a r tm e n t s  o f  L aw  a n d  F is h  a n d  G a m e  fo r  C S H B  
406 (FIN). My firs t r e a c t i o n  is th a t  e v e r y th in g  is s ig n if ic an t ly  ov e r- in f la ted .  It is 
i n c o n c e i v a b l e  th a t  8 c a s e s  t h e  f irs t y e a r  a n d  6 c a s e s  a n n u a l l y  t h e r e a f t e r  w o u ld  b e  
a p p e a l e d  to  th e  S t a t e  S u p r e m e  C ou rt .

T h e  r e q u e s t  for t r a v e l  fo r  A d v iso ry  C o m m i t t e e s  a n d  th e  B o a r d s  (456.9) is m o r e  t h a n  t h e  
to ta l  t r a v e l  r e q u e s t e d  (374.7 ) in th e i r  FY  99 b u d g e t .  It is un l ik e ly  t h a t  t h e  n e w  law  
w o u ld  r e q u i r e  m o r e  t h a n  a  d o u b l i n g  o f  t r a v e l  for th is  s e c t i o n  o f t h e  d e p a r tm e n t .
A l th o u g h  th e  a m o u n t  o f  t r a v e l  d r o p s  fo r  th is  s e c t i o n  in s u b s e q u e n t  y e a r s  (376.6), it is 
still m o r e  t h a n  r e q u e s t e d  fo r  all o f  FY  99.

T h e  S u b s i s t e n c e  D iv is io n  f i s c a l  n o t e  c a l l s  fo r  a  35%  i n c r e a s e  o v e r  th e i r  FY  99 r e q u e s t .  
T h e i r  FY  00 f isc a l n o t e  r e p r e s e n t s  a  67%  i n c r e a s e  o v e r  th e i r  FY  99 r e q u e s t .  B o th  
s e e m  u n r e a s o n a b l e .

T h e r e  is a n  e x c e l l e n t  a r g u m e n t  th a t  a  s ig n i f i c a n t  a m o u n t  of w h a t  t h e  d e p a r tm e n t  is 
a l r e a d y  d o in g  c o u ld  a n d  s h o u l d  b e  c h a r g e d  to  t h e  $5 million a u t h o r i z e d  in A N IL C A fo r  
s u p p o r t  o f t h e  a d v i s o r y  c o m m i t t e e s  a n d  r e g io n a l  c o u n c i l s .  S o m e  d a t a  c o l le c t io n ,  s ta f f  
s u p p o r t  a n d  g e n e r a l  s u p p o r t i n g  o p e r a t i o n s  a r e  a r g u a b ly  e lig ib le . In 1987, th e  s t a t e  
r e q u e s t e d  r e im b u r s e m e n '  o f  $3.3 m illion a n d  on ly  r e c e iv e d  $.9 million.

C o n c e p tu a l ly ,  if t h e  s t a t e  c o u ld  r e s o l v e  its d i f f e r e n c e s  a n d  m e e t  t h e  b a s i c  in t e n t  o f  
ANILCA, s o m e  f e d e r a l  m o n ie s ,  u p  to  S5 million, c o u ld  b e  a v a i l a b l e  to  o f f s e t  t h e s e  c o s t s .  
If t h e  A la s k a  d e l e g a t i o n  w e r e  a b l e  to  c o n v i n c e  C o n g r e s s  th a t  th is  p r o p o s a l  m e e t s  th e  
in te n t  o f ANILCA a n d  s u b s e q u e n t  c h a n g e s  w e r e  m a d e  s y n c h ro n i z i n g  t h e  tw o  law s, t h e n  
it is p o s s i b l e  th a t  t h e  s t a t e  w o u ld  q u a l i fy  fo r  r e im b u r s a b l e  c o s t s .

I d i s a g r e e  w ith  t h e  S u b s i s t e n c e  D iv i s io n ’s  a n a l y s i s  from  two b a s i c  p o in ts .  F irst, th e ir  
c o s t  p r o je c t io n s  a r e  w a y  out-of-line b u t  t h e r e  is little a v a i l a b le  to  r e f u t e  th e i r  e s t im a t e s .  
T h e  o t h e r  is o n  p a g e  tw o  of th e i r  a n a ly s i s ,  u n d e r  "O ve rv iew ."  T h e y  s t a t e  th a t  
“I n d iv id u a ls  will h a v e  to  a p p ly  fo r  e a c h  s p e c i e s  a n d  f ish  s to c k  a n  g a m e  p o p u l a t i o n  for 
w h ic h  th e y  w ish  ( e m p h a s i s  a d d e d )  to  h u n t  a n d  f ish ." S in c e  r e s i d e n t s  o u t s i d e  o f  a  
d e s i g n a t e d  s u b s i s t e n c e  a r e a  w ith  a  s h o r t a g e  a r e  p r e s u m e d  to  b e  ’ou t"  o f  t h e  
p r e f e r e n c e ,  it is u p  to  t h e  a p p l i c a n t  to  d e m o n s t r a t e  th e ir  p a s t  d e p e n d e n c e  o n  th a t  
p a r t i c u l a r  s t o c k  o r  p o p u la t io n .  I b e l i e v e  th is  r e q u i r e m e n t  is g o in g  to  m a k e  it e x t r e m e ly  
difficult, bu t  n o t  im p o s s ib l e ,  fo r  m o s t  p e o p l e  to  qualify . T hu s ,  I w o u ld  p r o j e c t  th a t



i n s t e a d  o f  120,000 a p p l i c a n t s ,  t h e y  will b e  lo o k in g  a t  40,000 - 50,000 a t  t h e  m o s t .  ! am  
a l s o  c o n v i n c e d  th a t  a f t e r  t h e  initial , e a r ,  t h e  n u m b e r  o f a p p l i c a n t s  will fall s ig n if ic an t ly .

I a l s o  d o  n o t  a g r e e  t h a t  t h e  a p p l i c a t i o n  a n d  p r o c e s s i n g  m e c h a n i s m  r e q u i r e s  e l a b o r a t e  
s ta f f in g .  A p p l i c a n t s  c o u ld  b e  r e q u i r e d  to  s i g n  a n  a ff id av it a n d  p r o v id e  m in im a l  
d o c u m e n t a t i o n  b e f o r e  b e i n g  i s s u e a  a  p e rm i t .  S u b s e q u e n t  s p o t  c h e c k s  b y  e n f o r c e m e n t  
c o u l d  p r o v id e  t h e  p u b l ic  e x p o s u r e  n e c e s s a r y  to  d i s c o u r a g e  u n q u a l i f i e d  a p p l i c a n t s  — 
e s p e c i a l l y  if t h e r e  w a s  a  s e v e r e  e n o u g h  p e n a l ty .

I h a v e  p r o v id e d  y o u  w ith  a  c o u p l e  o f  s c e n a r i o s  fo r  FY  99 a n d  FY 00. W i th o u t  
a t t e m p t i n g  to  r e fu t e  all th e i r  n u m b e r s ,  I h a v e  p r o v id e d  a  c o u p l e  o f  o p t io n s .  Y o u  c a n  
m a k e  t h e  law  e f f e c t iv e  J a n u a r y  1, 1999 a n d  c u t  y o u r  f isc a l  y e a r  c o s t s  b y  m o r e  t h a n  h a l f  
f o r  t h a t  y e a r ,  if th e  l e g i s l a t u r e  e l im in a t e s  t h e  " s u b s t a n t i a l l y  i n c r e a s e ” p r o v i s i o n  fo r  n o n ­
s u b s i s t e n c e  a r e a s ,  y o u  will s ig n i f i c a n t ly  r e d u c e  t h e  n u m b e r  o f p e rm i t  a p p l i c a n t s .  At 
l e a s t  h a l f  o f  t h e  a d v i s o r y  c o m m i t t e e  a n d  b o a r d  i n c r e a s e  c o u ld  b e  c o n c e p t u a l l y  c h a r g e d  
a g a i n s t  t h e  $5 million if C o n g r e s s  d e c l a r e d  t h a t  w e  w e r e  in c o m p l i a n c e .  A  b ig  “if.” At 
l e a s t  y o u  c a n  a r g u e  th a t  it is l e g i t im a te  to  e x p e c t  th a t  r e im b u r s e m e n t  a n d  th e i r  b u d g e t  
c a n  b e  m od i f i e d  a c c o r d in g ly  if t h e  f u n d s  a r e  n n t  a v a i l a b le .

A n o t h e r  k e y  p o in t  is t h e  f a c t  th a t  a t  p r e s e n t  o u r  f ish  a n d  wildlife p o p u l a t i o n s  a r e  h igh  
a n d  m o s t  p e o p l e  c a n  g e t  th e i r  " t r u e ” s u b s i s t e n c e  n e e d s  w i th ou t  h a v in g  s p e c i a l  s e a s o n s  
o r  s p e c i a l  p r e f e r e n c e s .  I w o u ld  a g r e e  t h a t  o n c e  w e  g o  t h r o u g h  a n o t h e r  c y c l e  w h e r e  
p o p u l a t i o n s  d e c l i n e  t h a t  th is  will t r i g g e r  B o a r d  d e c l a r e d  s h o r t a g e s  fo r  s u b s i s t e n c e  a n d  
s u b s e q u e n t l y  m o r e  con f l ic ts .  A s  M a ry  P e t e  te s t i f ied ,  a t  p r e s e n t  t h e r e  a r e  n o  m a jo r  
c o n f l i c t s  in t h e  s t a t e  a t  p r e s e n t  w h e r e  r e s i d e n t s  a r e  no t g e t t i n g  th e i r  s u b s i s t e n c e  n e e d s  
m e t .

L a s t ,  I w a n t e d  to  a c k n o w l e d g e  th a t  t h e r e  is a n  u n d e r ly in g  f isca l p r o b l e m  a s s o c i a t e d  
w ith  th is  w h o l e  d e b a t e .  At p r e s e n t ,  s u b s i s t e n c e  a d v o c a t e s  t a k e  t h e  p o s i t i o n  th a t  
e v e r y o n e  o u t s i d e  o f  t h e  m e t r o p o l i t a n  a r e a s  a r e  e l ig ib le  fo r  s u b s i s t e n c e  a n d  t h u s  no  
in d iv id u a l  c r i te r ia  a r e  r e q u i r e d  until y o u  g e t  to  t h e  la s t  “t ie r  ll" s i tu a t io n .  T h i s  is c e r t a in ly  
c h e a p e r  a n d  e a s i e r  to  a d m in i s t e r  b u t  a r g u a b l y  un fair .  A ny  le g is la t io n  e s t a b l i s h i n g  a n  
in d iv id u a l  b a s e d  s y s t e m  w ith  s p e c i f i c  c r i t e r i a  is g o in g  to c o s t  m on e y .  HB 406 is a n  
a t t e m p t  to  c o m e  d o w n  in t h e  m id d le  b y  u s i n g  th e  r e b u t t a b l e  p r e s u m p t i o n  p r o c e s s .  It is  
a l s o  c l e a r  th a t  t h e  m a jo r  b e n e f a c t o r s  will b e  d e p e n d e n t  ru ra l  s u b s i s t e n c e  u s e r s .

T h e r e  is a  v a l id  a r g u m e n t  t h a t  a l t h o u g h  th i s  p r o c e s s  m a y  t a k e  m o r e  f u n d s  to  
a d m in i s t e r ,  it c o u ld  b e  o f f s e t  by  r e d u c e d  l i t ig a t io n  c o s t s .  W h a t  th e  D e p a r tm e n t  o f  L aw  
d id n ' t  id en t i fy  is th e  c o s t s  a s s o c i a t e d  w ith  p a s t  a n d  p r e s e n t  l i t iga tion e f f o r t s  a s s o c i a t e d  
w ith  im p l em e n t i n g  t h e  p r e  1986, p r e  1992 a n d  p r e s e n t  s t a t e  s u b s i s t e n c e  law s .  My 
g u e s s  is t h a t  t h e  c o s t s  h a v e  b e e n  s ig n i f i c a n t  if y o u  look a t  t h e  l i t iga tion  list.
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

April 16, 1990

TONY KNOWLES, GOVERNOR

PLEASE REPLY TO:

O  1031 WEST4THAVENUE SUI~=200 
ANCHORAGE. ALASKA 99501- 994 
PHONE: (907)269-5100
FAX: (907)276-3697

O  KEY BANK BUILDING
100 CUSHMAN ST. SUITE400 
FAIRBANKS. ALASKA 99701-46'9 
PHONE: (907)451-2611
FAX: (907)451-2846

P.O. BOX 110300-DIMOND CCLRTHC. 
JUNEAU. ALASKA 99811-0300 
PHONE: (907)465-3600
FAX: (907)465-6735

The Honorable Ben Grussendorf 
Alaska House of Representatives 
State Capitol, Rm. 415 
Juneau, AK 99801-1182

Re: Constitutionality of
CSHB 406(Fin)

Dear Representative Grussendorf:

You have asked us to describe the constitutional issue in 
CSHB 406' (Fin) that was discussed in the April 8 and 9 meetings of 
the House Finance Committee.

A constitutional issue is presented in section 2 of the
bill, proposed AS 16.05.258(d).' That subsection identifies Alaska
residents who are "qualified subsistence users" and thus are 
eligible to participate in subsistence hunting and fishing.' In 
makes a distinction based upon where residents live. Those who 
live in an area that is determined to be "customarily and 
traditionally dependent on the stock or population" are presumed to 
he qualified subsistence users. Those who do not live in such 
areas are presumed not to be qualified subsistence users.

In two cases, the Alaska Supreme Court has considered the
use of residency-based criteria for determining whether persons are 
eligible to be subsistence users. In the first case, the Court 
examined a version of the subsistence law adopted in 1986. Under 
that law, residents who lived in rural areas of the state qualified

1 Subsection (d) is set out in lines 12-18, page 5 of draft 
#0-LS1573\M.

"Qualified subsistence users" are also identified in another 
subsection of the bill, proposed AS 16.05.258(c). It qualifies 
residents, regardless of where they live, according to whether they 
satisfy certain individual characteristics.
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for subsistence hunts and fisheries, and persons who lived in urban 
areas did not.

In McDowell v. State (789 P.2d 1 (Alaska 1 9 8 9 ) ) ,  the 
Court held that the urban-rural distinction violated the "equal 
access" clauses of the Alaska Constitution. Those clauses -- the 
"common use" clause (Alaska Const, art. VIII, sec. 3), the "no 
exclusive right of fisheries" clause (Alaska Const, art. VIII, sec. 
1 5 ) ,  and the "uniform application clause" (Alaska Const, art. VIII, 
sec. 17) -- have been interpreted to collectively prohibit
"exclusive or special privileges to take fish and wildlife." Id. 
at 6.

In striking down the rural resident preference, the Court 
implicitly followed an analysis that is used in equal protection 
cases. It examined the individual interest that was at stak in 
the subsistence law, the state's purposes for the law, and whether 
the means used by the law presented the "least possible 
infringement on article VIII1s open access values." Id. at 10 . In 
holding that the urban-rural criterion violated the equal access 
clauses, the Court commented that the clauses afford protection 
against the creation of a "closed class" of fish and game users, 
but they do not bar "all methods of exclusion where exclusion is 
required for species protection purposes." Id. at 6-7 , 9 . 3

Because of the analysis and comments in McDowell, some 
persons have concluded that where a person resides may, in limited 
circumstances, be used to distinguish subsistence users from 
others. For example, they have said that residency may be used to 
reduce the numoer of subsistence users if a reduction is needed for 
species protection purposes or if residency satisfies the 
"interest-purpose-means" test under equal protection. Another view 
is that residency is a permissible criterion if it is used only as 
a factor for eligibility, that is, if the location of a person's 
residence does not alone determine whether he or she may be a 
subsistence user.

Under that analysis, the Court observed that the 1986
subsistence law was not precisely drafted to achieve one of its 
purposes -- to ensure that those Alaskans who need to engage in
subsistence hunting and fishing in order to provide for their basic 
needs are able to do so. The urban-rural criterion was 
over-inclusive because it qualified some rural residents who had no 
legitimate claims to subsistence, and it was under-inclusive 
because it disqualified some urban residents who did have 
legitimate claims. McDowell v. State, 785 P.2d 1, 10-11 (Alaska 
1989) .
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Proponents of the residency-based presumptions of HB 406 
have said that the presumptions are merely an "administrative 
convenience" for the State. They say that the presumptions will 
only be an inconvenience for those residents who, because of where 
they live, will be presumed not to be subsistence users.

The effect of the presumptions is spelled out in section 
2 of the bill, proposed AS 16.05.258(e).4 Under that subsection, 
a person who lives in a subsistence-dependent area, and thus, is 
presumptively a qualified subsistence user, may immediately 
participate in subsistence hunts and fisheries. That person may 
continue to participate unless someone makes the effort, and bears 
the expense, of assembling and presenting evidence at a hearing 
that shows that he or she should not qualify. Even if a 
presumptively qualified person is eventually disqualified, he or 
she will be able to participate in subsistence hunts and fisheries 
until a board makes a final determination against the person, and 
maybe until all appeals through the courts have been exhausted. In 
the meantime, the person may have participated for months, perhaps 
years.

On the other hand, an Alaskan who lives outside of 
subsistence-dependent areas and is, thus, presumptively not a 
qualified subsistence user may not participate in subsistence hunts 
and fisheries unless the person makes the effort, and bears the 
expense, of assembling and presenting evidence at a hearing that 
shows that he or she should qualify. Including appeals, this 
process could also take months or years.

The residency-based presumptions in HB 406, therefore, 
create an advantage for one group of Alaskans and a disadvantage 
for another group that, even if eventually rebutted, will allow the 
former to participate in subsistence hunts and fisheries for months 
or years longer than the latter. The consequence of the 
presumptions is significant, and the burden of rebutting them is 
more than "inconvenience."

For several years, the belief that residency-based 
criteria may be permissible was supported by another aspect of the 
McDowell decision. In McDowell, the Court, although it struck down 
the urban-rural criterion, let stand another feature that was based 
on residency. That feature was a criterion used to determine a 
person's eligibility to participate in "Tier II" subsistence 
hunting and fishing.

4 Subsection (e) is set out in lines 19-25, page 5 of draft 
#0-LS1573\M.
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Tier II occurs when fish and game resources have 
diminished to a point where, even after all other uses have been 
eliminated, there is not enough to provide "reasonable opportunity" 
for subsistence uses. AS 16.05.258(b)(4). In that situation, the 
law directs the State to distinguish among subsistence users and to 
allow those persons who score highest under three criteria to 
continue subsistence uses. One of the three qualifying criteria 
was "the proximity of the domicile of the subsistence user to the 
stock or population." AS 16.05.258(b) (4) (B) (ii) .

In other words, the subsistence law gave an advantage to 
persons who lived closer to a subsistence fish stock or game 
population. Although proximity was only one of three factors for 
Tier II eligibility, a person who lived closer to the wildlife was 
more likely to qualify for a Tier II hunt or fishery than a person 
who lived further away.

Six years after the McDowell decision, the Alaska Supreme 
Court focused on the Tier II proximity criterion. In 1995, the 
Court decided that the criterion violated the equal access clause. 
State v. Kenaitze Indian Tribe, 894 P.2d 632, 639 (Alaska 1995).

Several features of the Kenaitze case are significant. 
First, the constitutionality of the proximity criterion was not an 
issue before the lower trial court. Both the plaintiffs (the 
Kenaitzes and other Cook Inlet Native Tribes) and the defendant: 
(State) assumed, because the criterion was undisturbed in McDowell, 
that it was constitutional. The parties' only difference at the 
trial court level, and the only point on appeal before the Supreme 
Court, was whether the nonsubsistence area provision of the 1992 
subsistence law was constitutional.’ The Court, on its own, asked 
the parties to brief the legality of the proximity criterion.

The other Tier II factors are the person's "customary and 
direct- dependence on the fish stock or game population . . . for
human consumption as a mainstay of livelihood" and the person's 
"ability . . .  to obtain food if subsistence use is restricted or 
eliminated." AS 1 6 . 0 5 . 2 5 8 (b)( 4 ) ( B ) (i) and (iii).

Although legality of the proximity criterion was not an issue 
before the trial court, the Kenaitzes, in their arguments to both 
courts, did refer to it. They unsuccessfully argued that the 
overlap of that criterion with nonsubsistence areas made residents 
of those areas unable to effectively be subsistence users, thus 
implicating the equal access clauses.
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It is also significant that both the Kenaitzes and the 
State argued in favor of the proximity criterion. Their arguments 
are similar to those that are now being offered to support the 
residency-based presumptions of HB 406. For example, the State, in 
its brief to the Court, argued that the proximity criterion only 
came into play when resources were so diminished that it was 
necessary to reduce the number of users -- in other words, it was 
used only "for species protection purposes." The State also 
pointed out that the criterion was not conclusive; there were two 
other criteria that could outweigh it. Finally, the State argued 
that proximity to the resource -- unlike the urban-rural criterion 
-- was neither over-inclusive or under-inclusive, and that it is 
reasonable to believe that persons living closer to a declining 
resource have a greater need for it.

In spite of those arguments, the Court held that the 
proximity criterion violated the equal access clauses. The Court 
made several comments that cast doubt on any method of deciding 
subsistence eligibility that is based on where a person J.ives. The 
Court, referring to its McDowell decision, said:

We explained that the constitution does not bar "all 
methods of exclusion where exclusion is required for 
species protection purposes." While we had no occasion 
to state what exclusionary criteria might be permissible 
in such circumstances, the opinion makes it quite clear 
that residency-based criteria are not permissible. . . .
We both quoted and stressed language holding that people 
who reside near a fish or game population do not have a 
higher claim to that population than state residents 
whose domiciles are more distant. . . . Just as
eligibility to participate in all subsistence hunting and 
fishing cannot be made dependent on whether one lives in 
an urban or rural area, eligibility to participate in 
Tier II subsistence hunting and fishing cannot be based 
on how close one lives to a given fish or game 
population.

Kenaitze at 638, citations omitted, emphasis added.

After the Kenaitze decision, we cannot conceive of any 
circumstance in which the Supreme Court would allow a person's 
residence to be used to determine eligibility to participate in 
subsistence hunts and fisheries. We believe that the Court
unconditionally rejected residency-based criteria, even if they 
would have only an indirect or indeterminative affect on 
eligibility. Our belief is supported by the fact that the common 
use clause has words that specifically reject location as a factor; 
it guarantees common use of fish and game " [w]herever occurring."



The H o n o r a b l e  Ben G r u s s e n d o r f
A l a s k a  H ou se  o f  R e p r e s e n t a t i v e s
Re: C o n s t i t u t i o n a l i t y  o f  CSHB 406 (Fin)

A p r i l  16, 1998
P ag e  6

Alaska Const, art VIII, sec. 3.'

Please contact us if you need further advice on this
matter.

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

g y  . — f ^ \  .

Stephen M. White 
Assistant Attorney General

SMW:lmt

cc: Pat Pourchot, Legislative Director, Office of the Governor
The Honorable Gail Phillips, Speaker of the House 
Members, House Finance Committee
Chrystal Smith, Legal Administrator, Department of Law

In its entirety, the common use clause says, "Wherever 
occurring in their natural state, fish, wildlife, and waters are 
reserved to the people for common use." Alaska Const, art VIII, 
sec. 3 .
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FISCAL NOTF ANALYSIS: Division of Subsistence

Development of a Subsistence Permitting Program:

OVER VIEW : HB 406 would substantially revise the s ta te ’s subsistence statute, requiring the 
Board o f  Fisheries and the Board o f  G am e to establish individual qualification criteria to 
determine who may participate in subsistence fisheries and hunts in Alaska. Applicants are 
expected to be residents o f  areas and communities determined to be non-subsistence under the 
provisions o f  this le ' lalion. Individuals will have to apply for each snecies and fish s tock and 
game population for which they wish to hunt and fish. These  individual applications systems are 
expected to d raw  about 120,000 applications each year— 64,000 fishing permit applications and 
58,000 hunting permit applications.

PROCESS: The team charged  with issuing permits for the Board o f  Fisheries and the Board o f  
Game will consist o f  a core o f  37 individuals: 1 section head, 2 program managers, 2 resource 
specialists I l l ’s, 10 hearing officers, 6 analyst programmers, 4 paralegals, 6 data entry clerks,
2 secretaries, and 4 adm inistrative clerks. Duties o f  this team will cover two primary functions: 
(1) the issuance o f  permits and (2) the process o f  appeals o f  unsuccessful applicants. The 
process o f  issuing perm its  requires the design and printing o f  applications, a distribution system 
for applications to the public, evaluation o f  applications, and actual permit issuance to qualified 
applicants. Appeals and  disagreem ents over the issuance o f  permits requires a systematic 
process in which applicants have adequate recourse to resolving disputes prior to seeking judicia l  
relief.

The perm it process will have a series o f  stipulations and safeguards to provide applicants with 
the greatest opportunity  to receive benefits to which they are entitled. The design o f  the 
application will include reviews by  each board and appropriate staff. The oversight process 
begins when applications are received and initially reviewed. Applications lacking vital 
information or incomplete responses will be returned with letters o f  explanation. Unsuccessful 
applicants will be notified o f  their rejection to give them the opportunity to provide additional 
support to their subsistence preference claim. If after re-evaluation o f  additional information 
applicants are still unsuccessful, they may seek an appearance before the hearing officer in order 
to determine the facts o f  the case. I f  the hearing officer still decides against the applicant, the 
applicant can appeal to the Boards o f  Fisheries or Game. In the event the board affirms the 
original denial, the decision would be final for the Department and the applicant could appeal to 
the Superior Court.

CO R E STAFFING: Because each board will have its own permit process for applications each 
board’s process will have its own set o f  hearing officers, analyst program mers and data entry 
clerks, resource specialists and administrative clerks. All o f  these positions will be located in 
Anchorage to facilitate their access to the entire state as well as applicants’ ease o f  access to 
them.

SEC TIO N  HEAD. An assistant director (range 23) will oversee the entire subsistence eligibility 
section and coordinate with the rest o f  the division, the department, and other agencies.

B O A R D  SECTION LEA D ER . Two program managers (range 22), one for each board, will lead 
the application design, issuance and award process. They will each oversc- a s taff  o f  17.
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SU B S IST E N C E  R ESO U R C E SPEC IA L IST III: The subsistence resource specialist III (SRS III) 
is a range 18 position and will have program matic  and administrative oversight o f  the analyst 
p rogram m ers and administrative clerks for each board ’s permit system. . W orking with 
D iv is ion ’s current director and research director, the SRS III will develop and analyze options 
for the subsistence hunting and fishing application and scoring system for presentation to the 
B oards o f  Fisheries and Game. T hey will oversee the awards and appeals o f  applications

PA RA LEG A LS: The four (4) paralegals will coordinate the file for each appeals and 
adjudication. They will conduct the research necessary and make sure the file is com plete  before 
each  hearing. They will assist the hearing officer.

A D M IN IS T R A T IV E  C LERK III: The four 0,i  administrative clerks (AC III) are a range 10 
position and will be responsible for m aintaining general administrative functions o f  the appeals 
s ta f f  o f  this unit. The AC III will respond ty pub <c inquires about the appeals process. They  
will also s ve as recording clerks during hearings.

H E A R IN G  OFFICERS: The ten (10) hearing officers (HO) are range 22 positions with 
responsibilities for determining finding o f  facts. The two hearing officers will design and 
im plem ent the necessary procedures to see that the intent o f  the legislation is met and that 
applicants who are denied a subsistence hunting or fishing permit are a ssured o f  due process.
Each o f  these positions receives clerical support from an administrative clerk II and investigative 
support from an analyst program m er III position.

A N A L Y S T  PR O G RA M M ER  III: The analyst program m ers (A/P III) are range 16 positions 
w ith  responsibilities for the design o f  the Fishing or hunting applications, creation o f  necessary 
data m anagement procedures and programs, and collection o f  administrative information 
relevant to the applicant. Using hunting license and permit information within the D epartm ent o f  
Fish and Game, the two A/P Ills will provide the hearing officers with data relevant to the 
applications in dispute. The A/P Ills  will also undertake a random review o f  successful perm it 
applicants to ensure that the system is meeting its objective o f  providing a subsistence p icference 
to qualified applicants. The A/11 Ills  will have the shared responsibility with the hearing officers 
for preparation o f  documentation o f  applicant cases. They will also directly supervise the 
administrative clerk II positions.

D A T A  EN TRY C LERK II: The data entry clerks (AC II) are range 9 positions. The p rim ary  
responsibility  o f  the two A C  IIs will be the review for accuracy o f  all permit applications and 
entry  o f  application information. Follow ing data entry, the AC IIs will archive all m aterials in 
accordance with administrative procedures. As required, the AC IIs will provide support for the 
distribution o f  applications and permits.

SU B SISTE N C E SU PPO R T STAFF: The unit will draw upon some o f  the s ta f f  resources o f  the 
Division o f  Subsistence. With this u n i t ’s SRS III, the D ivision’s current d irector and research 
d irector and AP IV will develop and analyze options for the subsistence applications and scoring 
system s for presentation to the Boards o f  Fisheries and Game. These and o ther support functions 
will be subsumed within the Divis ion’s current budget. Subsistence Resources Specialist IIs and 
Il ls  and clerical s ta ff  will provide regional support in informing the public about the process and 
will respond to and forward inquires o f loca l  residents.
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B O A R D  SU PPO R T SE C TIO N  STAFFING: The new regional coordinator position will work 
with the new regional com m ittees and existing advisory committees. S taff  for existing regional 
coordinator will be increased from seasonal to full-time. The administrative clerks will provide 
support to process travel c laims, serve as support to both Boards Section s ta ff  and to the regional 
councils  and boards.

BUDGET— Division of Subsistence:

EL IG IB ILITY  SECTION:

FY 99
The initial budget for the eligibility section for provides for seventeen (17) full-time employees: 
one section head, 2 program managers., 2 secretaries, 6 analyst programmer Ills, and 6 data entry 
clerk IIs. This group will design and distribute the application forms, respond to public inquires, 
score the applications received, and process appeals. Full-time funding for the unit projects 
personnel costs totaling S925.2

B O A R D  M EETIN G : During the first year o f  implementation, the Joint Board will m eet 
approxim ately  12 days to analyze the new statute and establish the regional com m ittee  system, 
including appointments to the councils. Following, each board will meet separately for 
approxim ately  12 days to rev iew  and revise the nonsubsistence use areas, establish the 
subsistence perm it point system  and application form, and establish the appeal process. To 
perform  the regulatior consistency review and make determinations for subsistence, each board 
will m eet approximately 7 days. To hear appeals, each board will meet another 7 days. The 
regional councils will m eet about 14 days during the first year and advisory com mittee travel and 
m eeting days will increase to attend pertinent regional council meetings and board meetings.

D uring  subsequent years, ea h board will meet approximately 14 additional days. Regiona* 
councils will meet an estimated 14 days per year. Advisory committee travel and meeting c ays 
will increase to attend pertinent regional council meetings and board meetings.

T R A V EL: A  travel budget o f  S487.4 provides for program outreach throughout the state, 
participation o f  the SRS III at Board o f  Fisheries and Board o f  Game meetings, and the 
appearance o f  the hearing officers for hearings as required.

C O N T R A C TU A L : Printing and distribution o f  applications, permits denials, notices o f  
deadlines and other correspondence and communications are estimated to bring the total for 
contractual services to S I 54.0.

SU PPLIES &  EQ UIPM ENT: Office expendables are estimated at S39.0. Necessary equipment 
for this new unit including furniture, computers and office space is estimated at S72.0 for the 
first year.

The total budget for the first year o f  operation is $ 2,193.5 

F Y  100
EL IG IB ILITY  SECTION: Second year staffing will increase to a total o f  37 employees with 
hiring o f  10 hearing officers, 4 paralegals and 4 administrative/recording clerks. This group will
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process the first set o f  appeals and challenges, estimated to be about 1,000 per year. Personnel 
costs total $2,439.0.

Travel, Contractual, Supplies and Equipment will total $881.

FY01
T he  total budget in the third year will be $3,201.1, reflecting inflation and $31.0 for equ ipm ent 
upgrades. Staffing remains the same.

FY 02
The total budget in the third year will be $3,201.1 , again reflecting increases due to inflation. 
Staffing and other budget categories remain the same.

FY 03
T he  total budget in the fourth year will be $3,201.1, again reflecting increases due to inflation. 
Staffing and other budget categories rem ain the same.

FY 04
The total budget in the fifth year will be $3,201.1, again reflecting increases due to inflation. 
S taffing and other budget categories remain the same.
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Subsistence lilig ib ility  S ec tion  
(Potential O rgan ization) 4/8/98

Head ofSabiiiicncc Lie eating 
Altittanl Diicctoi 

Range 23

Section LcaJci 
Full Pennit» 

KPM Range 22

Fiilt P«ra*U Filli Permit FilS Permit Filh P n in it Pith Permit
Hearing Ofricei llcaiing Officer Healing Offlcri Heating Offtcei Heating Officer

Southeast StiMllicrniial Sou thucii-A lea lint i Interior Arctic
Range 22 Range 22 Range 22 Range 22 Range 22

Section Leader 
Game Pcrmili 

KPM Range22

Data Pruiciting Analyst Ptograniincis 
Range 17-19

Data Pioceititif 
Anal>»t Ptograiuiiieri 

Range 17-19

Patalegal r.i.icii.i 1 Recurring Staff Krcotding Staff
Range 16 Range 16 A dr in Cletk Admin. Cletk

| Range 9 Range 9

Data Piucctltng 
Analyst Programmers 

Range 17-19

Award* Appeal* 
KS III 

Range IP

Data L'nli r 
Clerk Range V

Data Lnliy 
Clerk 

Range 9

Data Knit) 
Clerk 

Range 9

Secretary I 
Range 10

Game Permit Game Permit Game Permit Game Permit Game Permit
llcaiing Olfieer Heating Officer Heating Officer Hcatiag Officer Hearing Officer

Southeast Southccnt/al Southwell-Aleutian* Inter tor Arctic
Range 2 2 Range 22 Range 22 Range 22 Range 22

Data Piocening 
Artaly11 Program.net I 

Range 17-19
Paralegal Paralegal Recording Staff Recording Stiff
Range 16 Range 16 Admin Clerk Admin Clerk

Range 9 Range 9

Data Protesting 
Anilytt Ptogiamnteri 

Range 17-19

Data Pi.<ccning 
A rtaly it Piog.antinci I 

Range 17-19

Aw aids-Appeali 
KS III 

Range 18

Data Hntry Clerk Range: 9

Secretary I 
Range 10



Personnel Costs for New Subsistence Eligibility Section
Monthly Yearly Number of

Range Salary/Benefits Salary/Benefits Positions Personnel Costs
A ss is tan t D irector 23 $7,300 $87,600 1 $87,600
Regional P rogram  M anagers 22 $6,500 $78,000 2 $156,000
R esou rce  Specia list III 18 $5,800 $69,600 2 $139,200
Analyst P rog ram m ers 16 $5,000 $60,000 6 $360,000
D ata Entry C lerks 9 $3,000 $36,000 6 $216,000
Admin C lerks 9 $3,000 $36,000 4 $144,000
S ecre ta ry  I 10 $3,100 $37,200 2 $74,400
Hearing Officer 22 $6,500 $78,000 ;o $780,000
P ara leg a l Staff 16 $5,000 $60,000 4 $240,000

Total 37 $2,197,200

Inc rea se  in B oard s  S uppo r t  Staff*
Regional Coordinator 14 $3,900 $46,800 1 $46,800
Regional Coord inator 14 3 $77,000
' in c r e a s e  from  P T  to  FT
Admin Clerks 9 $3,000 $36,000 3 $108,000
Admin C lerks 9 1 $1 0 ,000.00

Total

G rand Total

$241,800.00

$2,439,000.00

HB406fn.xls4/9/9812:58 PM



Applicants for Subsistence Permits

F i s h 1995 Population Households

Percent of 
Households 

Wanting to Fish
U na laska 4,083 1 ,0 2 1 1 1 %
Bethel 5,195 1,299 70%
King Salmon-Naknek 1,305 326 48%
Dillingham 2,243 561 72%
Kodiak A rea 13,498 3,375 26%
Nom e 3,576 894 50%
Barrow 4,234 1,059 29%
K otzebue 2,947 737 76%
Sitka 9,194 2,299 33%
C ordova 2,568 642 27%
Pe te rsb u rg 3,374 844 2 1%
W rangell 2,758 985 23%

A ncho rage 257,780 64,445 10 %
Fairb ank s A rea 88,729 22,182 10 %
Ju n e a u 29,228 7,307 10 %
Kenai A rea 45.984 11,496 10 %
Ketchikan Area 15,082 3,771 30%
Mat-Su A rea 50,261 12,565 20%
V aldez 4,469 1,117 20%
TOTAL

G a m e 1995 Population

Percent of 
Households 

Hous^'olds Wanting to Hunt
U na laska 4,083 1 ,0 2 1 1 1 %
Bethel 5,195 1,299 20%
King Salmon-Naknek 1,305 326 58%
Dillingham 2,243 561 42%
Kodiak A rea 13,498 3,375 48%
Nom e 3,576 894 20%
Barrow 4,234 1,059 43%
K otzebue 2,947 737 73%
Sitka 9,194 2,299 44%
Cordova 2,568 642 57%
Pe te rsb u rg 3,374 844 43%
W rangell 2.758 985 34%

A ncho rage 257,780 85,927 9%
Fairb ank s A rea 88,729 29,576 13%
Ju n e a u 29,228 9,743 33%
Kenai A rea 45,984 15,328 19%
Ketchikan A rea 15,082 5,027 37%
Mat-Su A rea 50,261 16,754 18%
V aldez 4,469 1,490 44%

Number of Number of Number of Fish Total Number of
Households Mean Fishers People Wanting Stocks Applied Fishing Permit
nting to Fish per HH to Fisli for per Fisher Applicants

1 1 2 2 225 2 449
909 2 1,818 2 3,637
157 2 313 2 626
404 2 807 2 1,615
877 2 1,755 2 3,509
447 2 894 2 1,788
307 2 614 2 1,228
560 2 1 ,12 0 2 2,240
759 2 1,517 2 3,034
173 2 347 2 693
177 2 354 2 709
227 2 454 2 908

6,445 1.5 9,667 2 19,334
2,218 1.5 3,327 2 6,655

731 1.5 1,096 2 2,192
1,150 1.5 1,724 2 3,449
1,131 1.5 1,697 2 3,393
2,513 1.5 3,770 2 7,539

223 1.5 335 2 670
19,520 31,834 63,668

Number of Number of Number of Total Number of
Households Mean Hunters People Wanting Hunts Applied Hunting Permit
iting to Hunt perHH to Hunt for per Hunt Applicants

1 1 2 1 1 1 2 2 225
260 1 260 2 520
189 1 189 2 378
236 1 236 2 471

1,620 1 1,620 2 3,240
179 1 179 2 358
455 1 455 2 910
538 1 538 2 1,076

1 ,0 1 1 1 1 ,0 1 1 2 2,023
366 1 366 2 732
363 1 363 2 725
335 1 335 2 670

7,733 1 7,733 2 15,467
3,845 1 3,845 2 7,690
3,215 1 3,215 2 6,430
2,912 1 2,912 2 5,825
1,860 1 1,860 2 3,720
3,016 1 3,016 2 6,031

655 1 655 2 1,311
28,900 28,900 57,801

HB406fn.xls4/9/9811 :30  AM 3



Applicants for Subsistence Permits

Fish 1995 Population

Percent of 
Households 

Households Wanting to Fish
U nalaska 4,083 1 ,0 2 1 1 1 %
Bethel 5,195 1,299 70%
King Salmon-Naknek 1,305 326 48%
Dillingham 2,243 561 72%
Kodiak A rea 13,498 3,375 26%
Nome 3,576 894 50%
Barrow 4,234 1,059 29%
Kotzebue 2,947 737 76%
Sitka 9,194 2,299 33%
Cordova 2,568 642 27%
Petersbu rg 3,374 844 2 1%
Wrangell 2,758 985 23%

Anchorage 257,780 64,445 10 %
Fairbanks A rea 88,729 22,182 10 %
Jun eau 29,228 7,307 10 %
Kenai Area 45,984 11,496 10 %
Ketchikan A rea 15,082 3,771 30%
Mat-Su A rea 50,261 12,565 20%
Valdez 4,469 1,117 20%
TOTAL

G am e 1995 Population

Percent of 
Households 

Households Wanting to Hunt
Unalaska 4,083 1 ,0 2 1 1 1 %
Bethel 5,195 1,299 20%
King Salmon-Naknek 1,305 326 58%
Dillingham 2,243 561 42%
Kodiak A rea 13,498 3,375 48%
Nome 3,576 894 20%
Barrow 4,234 1,059 43%
Kotzebue 2,947 737 73%
Sitka 9,194 2,299 44%
Cordova 2,568 642 57%
Petersbu rg 3,374 844 43°/
W rangell 2,758 985 34%

A nchorage 257,780 85,927 9%
Fairbanks A rea 88,729 29,576 13%
Ju n eau 29,228 9,743 33%
Kenai Area 45,984 15,328 19%
Ketchikan A rea 15,082 5,027 37%
Mat-Su Area 50,261 16,754 18%
Valdez 4,469 1,490 44%

Number ol Number of Number of Fish Total Number of

Households Mean Fishers People Wanting Stocks Applied Fishing Permit

Wanting to Fish perHH to Fish (or per Fisher Applicants

112 2 225 2 449

909 2 1,818 2 3,637

157 2 313 2 626

404 2 807 2 1,615

877 2 1,755 2 3,509

447 2 694 2 1,788

307 2 614 2 1,228

560 2 1,120 2 2,240

759 2 1,517 2 3,034

173 2 347 2 693

177 2 354 2 709

227 2 454 2 908

6,445 1.5 9,667 2 19,334

2,218 1.5 3,327 2 6,655

731 1.5 1,096 2 2,192

1,150 1.5 1,724 2 3,449

1,131 1.5 1,697 2 3,393

2,513 1.5 3,770 2 7,539

223 1.5 335 2 670

19,520 31,834 63,668

Number of Number of Number of Total Number of
Households Mean Hunters People Wanting Hunts Applied Hunting Permit

Wanting to Hunt perHH to Hunt for per Hunt Applicants
1 1 2 1 1 1 2 2 225
260 1 260 2 520
189 1 189 2 378
236 1 236 2 471

1,620 1 1,620 2 3,240
179 1 179 2 353
455 1 455 2 910
538 1 538 2 1,076

1 ,0 1 1 1 1 ,0 1 1 2 2,023
366 1 366 2 732
363 1 363 2 725
335 1 335 2 670

7,733 1 7,733 2 15,467
3,845 1 3,845 2 7,690
3,215 1 3,215 2 6,430
2,912 1 2,912 2 5,825
1,860 1 1,860 2 3,720
3,016 1 2,016 2 6,031

655 1 655 2 1,311
28,900 28,900 57,801
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Division o f Subsistence, Alaska Department o f Fish and Game 
Box 25526, Juneau, Alaska, 99802 (907) 465-4147 

March 1, 1998

Introduction

Subsistence fishing and hunting are important for the 
economies and cultures o f many families and communities 
in Alaska. Subsistence exists alongside other important 
uses o f fish and game in Alaska, including commercial 
fishing, sport fishing, personal use fishing, and general 
hunting. This report provides an update on subsistence in 
Alaska, including its interaction with other types o f fishing 
and hunting.

What is Subsistence?

State and federal law define subsistence as the “ customary 
and traditional uses”  o f wild resources for food, clothing, 
fuel, transportation, construction, art, crafts, sharing, and 
customary trade. Subsistence uses are central to the 
customs and traditions o f many cultural groups in Alaska, 
including Aleut, Athabaskan, Alutiiq, Euioamerican, Haida, 
Inupiat, Tlingit, Tsimshian, and Yup’ ik. Subsistence 
fishing and hunting are important sources o f employment 
and nutrition in almost all rural communities,

Commercial fishing differs from subsistence fishing, as it is 
fishing for sale on commercial markets. Subsistence fish

and game cannot be commercially sold. Personal use 
fishing is similar to subsistence fishing, except that it is 
fishing with nets for food in areas generally closed to 
subsistence, particularly by residents o f urbanized areas. 
Sport fishing and hunting differ from subsistence in that, 
although food is one product, they are conducted primarily 
for recreational values, following principles o f “ fair chase". 
While subsistence is productive economic activity which is 
part o f a normal routine o f work in rural areas, sport fishing 
and hunting usually are scheduled as recreational breaks 
from a normal work routine.

Who Qualifies for Subsistence?

Federal and state laws currently differ in who qualifies for 
subsistence. Rural Alaska residents qualify for subsistence 
under federal law. About 20% o f Alaska’s population 
(124,367 people in 270 communities) lived in rural areas in 
1995 (see Fig. 1). O f the mral population, 61,320 (49.3%) 
were Alaska Native and 63,047 (50.7%) were not Alaska 
Native. O f Alaska’s urban population (491,533 people), 
about 33,782 (6.9%) were Alaska Native and 457,751 
(93.1%) were not Alaska Native. Under state law, rural 
residents qualified for subsistence from 1978-1989. Since 
1989, all state residents have qualified under state law.

Alaska's Population by Area, 1995

A ncho rage  A rea 
(257,780-42%)

[U rban A rea s  (491,533 - 80%)I 
Rural A re a s  (124,367 - 20%) 

(D arkened  in P ie Chart) , 
A laska  (615,900-100%) |

Kenai P en in su la  A rea 
(45,984 - 7%)

O th e r S ou th cen tra l (7,303 - 1%)
Kodiak Island (15,400 - 3%;

O th er S o u th e a s t (30,358 - 5%) 
Southw est-A leutians (15,934 - 3%) 

O ther Interior (10,661 - 2%)
Arctic (22,674 - 4%)

W este rn  (22.037 - 4%)
^  V aldez A rea (4,469 -1%) 

Ketchikan A rea (15,032 - 2%)
Ju n e a u  A rea (29,228 - 5%)

M atanuska-Susitna A rea 
(50,261 -8%)

Fairbanks-Delta A rea 
(88,729 - 14%)

Figure 1
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Percent of Households Participating in 
Subsistence Activities in Rural Areas

Harvesting Using Harvesting Using
Area Game Game Fish Fish
A rctic 63% 92% 78% 96%
In terio r 69% 88% 75% 92%
S o u th c e n tra l 55% 79% 80% 94%
S o u th e a s t 48% 79% 80% 95%
S o u th w e s t 65% 90% 86% 94%
W e s te rn 70% 90% 98% 10 0 %

Total R ura l 60% 86% 83% 95%

Composition of Subsistence 
Harvest by Rural Residents

Shellfish 2%Birds 2% Plants 2%
Marine 

Mammals 
14%

Land
Mammal:

20%

Figure 2

Who Participates in Subsistence?

Most rural families in Alaska depend on subsistence fishing 
and hunting. A substantial proportion o f rural households 
harvest and use wild foods (see Fig. 2). For surveyed 
communities in different rural areas, from 92%-100% o f 
sampled households used fish, 79%-92% used wildlife, 
75%-98% harvested fish, and 48%-70% harvested wildlife. 
Because subsistence foods are widely shared, most 
residents o f rural communities make use o f subsistence 
foods during the course o f the year.

What is the Rural Food Harvest?

Most o f the wild food harvested by rural families is 
composed o f fish (about 60% by weight), along with land 
mammals (20%), marine mammals (14%), birds (2%), 
shellfish (2%), and plants (2%) (see Fig. 3). Fish varieties 
include salmon, halibut, herring, and whitcfish. Seals, sea 
lion, walrus, beluga, and bowhead whale comprise the 
marine mammal harvest. Moose, caribou, deer, bear, Dali

Figure 3

sheep, mountain goat, and beaver are commonly used land 
mammals, depending on the community and area.

How Large is the Subsistence Harvest?

The subsistence food harvest in rural areas represents about 
2% o f the fish and game harvested annually in Alaska (see 
Fig. 4'i Commercial fisheries harvest about 97% o f the 
statewide harvest (about 2.0 billion lbs annually), while 
sport fishing and hunting take about 1% (18.0 million lbs).

Though relatively small in the statewide picture, 
subsistence fishing and hunting provide a major part o f the 
food supply o f rural Alaska (see Figs, 5 and 6). Our best 
estimate is about 43.7 million lbs (usable weight) o f wild 
foods are harvested annually by residents o f rural areas of 
the state, and 9.8 million lbs by urban residents (see Fig. 6). 
On a per person basis, the annual wild food harvest is about 
375 lbs per person per year for residents o f rural areas 
(about a pound a day per person), and 22 lbs per person per 
year for urban areas (see Fig. 5).

Who Harvests Fish and Game? 
Resource Harvests by Use In Alaska

Sport (1%) Subilitanca (2%)

Commarclal (87%)
Figure 4
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Wild Food Harvests in Alaska 
by Area, 1990s 

(Lbs Per Person Per Year)
Rural Harvest: 375 Lbs Per Person 
Urban Harvest: 22 Lbs Per Person
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Figure 5
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The subsistence food harvesl 
provides a major part o f the 
nutritional requirements of 
Alaska's population. The annual 
rural harvest o f 375 lbs per person 
contains 242% o f the protein 
requirements o f the rural 
population (that is, it contains 
about 118 grams o f protein per 
person per day; about 49 grams is 
the mean daily requirement) (see 
Fig. 6). The subsistence harvest 
contains 35% o f the caloric 
requirements o f the rural 
population (that is, it contains 
about 840 Kcal daily, assuming a 
2,400 Kcal/day mean daily 
requirement). The urban wild 
food harvests contain 15% o f the 
protein requirements and 2% of 
the caloric requirements o f the 
urban population (see Fig. 6).

N u t r i t i o n a l  V a l u e  o f  S u b s i s t e n c e
Wild Food Harvests in Alaska: 

Nutritional and Replacement Values
Annual Annual Percent ol Estimated Estimated

Wild Food Wild Food Population's Required Wild Food Wild Food
Harvest (Lbs 
Per Person)

Harvest 
(Total Lbs)

Piolein 
(49 fl/day)

Calories 
(2400 Oday)

Replacement 
Value @ J3/lb

Replacement 
Value @ S5/lb

Rural Areas
Southcentral 153 1,688,467 99% 14% $5,065,401 $8,442,335
Kodiak Island 155 2,061,607 100% 14% S6.184.821 $10,308,035
Southeast 178 5,064,509 115% 17% S 15.193,527 $25,322,545
Soulhwest-Aleutlin 373 5,114,522 241% 35% $15,343,566 S25,572,610
Interior 613 6,359,597 398% 57% $10,078,791 $31,797,905
Arctic 518 10,507,255 333% 48% $31,521,765 $52,536,275
Western 664 12,918,649 429% 62% $38,755,947 $64,593,245
Total Rural 375 43,714,606 242% 35% $131,143,818 $218,573,030
Urban Areas
Ketchikan Area 33 461,855 22% 3% $1,385,566 $2,309,270
Juneau Area 35 922,910 22% 3% $2,768,729 $4,614,548
Matsu Area 27 1,056,322 17% 2% $3,168,966 $5,281,610
Falrbanks-Della 16 1,307,648 10% 1% $3,922,944 $6,538,240
Kenai Peninsula 40 1,600,320 26% 4% $4,800,060 S8.001.600
Anchorage Area 19 4,390,957 13% 2% $13,172,872 $21,954,786
Total Urban 23 9,740,012 15% 2% $29,220,036 $48,700,060
Alaska Total 100 53,454,618 65% 9% $160,363,854 S267,273.090

Figure 6

Traditional Harvest Areas

Studies show that subsistence users tend to harvest in 
traditional use areas surrounding their communities. 
Subsistence harvest areas are accessible from the 
community, although seasonal camps are used to access 
some species. Subsistence harvest areas for communities 
are definable and relatively predictable. Subsistence users 
generally do not harvest outside their community’s 
traditional use areas (see Fig. 7).

The Monetary Value o f Subsistence Harvests

Subsistence fishing and hunting are important to the rural 
economy. Attaching a dollar value to wild food harvests is 
difficult, as subsistence products do not circulate in 
markets. However, i f  families did not have subsistence 
foods, substitutes would have to be purchased. I f  one 
assumes a replacement expense o f $3 - $5 per pound, the 
simple “ replacement value”  o f the wild food harvests in 
rural Alaska may be estimated at $131.1 - $218.6 million 
dollars annually (see Fig. 6).

Subsistence and Money

Subsistence is part o f a rural economic system, called a 
“ mixed, subsistence-market”  economy. Families investFigure 7

/AQQcr Deer Hunong Areas PT) Low Intons«y —  Meowm intensity ■iri?) -snsif/V Hign intensity

Angoon Deer Harvest Areas
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money into small-scale, efficient technologies to harvest 
wild foods, such as fishwheels, g ill nets, motorized skiffs, 
and snowmachines. Subsistence food production is 
directed toward meeting the self-limited needs o f families 
and small communities, not market sale or accumulated 
profit as in commercial market production. Families follow 
a prudent economic strategy o f using a portion o f the 
household monetary earnings to capitalize in subsistence 
technologies for producing food. This combination of 
money from paid employment and subsistence food 
production is what characterizes the mixed, subsistence- 
market economies o f rural areas. Successful families in 
rural areas combine jobs with subsistence activities and 
share wild food harvests with cash-poor households who 
cannot fish or hunt, such as elders, the disabled, and single 
mothers with small children.

Subsistence and Sport

Subsistence harvests in rural areas commonly occur 
alongside recreational fishing and hunting from urban 
neighbors. Most urban residents hunt and fish under 
general hunting and sport fishing regulations. In 1995, 
Anchorage had 22,148 licensed hunters (9% o f Anchorage 
residents); Matanuska-Susitna area, 8,820 (18%);
Fairbanks, 11,489 (13%); Kenai Peninsula, 8,670 (19%); 
Ketchikan, 2,569 (17%); and Juneau, 3,672 (13%). For 
sport fishing, Anchorage had 70,885 licensed anglers (27% 
o f Anchorage residents); Matanuska-Susitna area, 15,985 
(32%); Fairbanks, 22,581 (25%); Kenai Peninsula, 18,657 
(41%); Ketchikan, 5,626 (37%); and Juneau, 9,743 (33%).

Urban residents primarily hunt in areas surrounding their 
home communities (see Fig. 8). About 80% o f the wild

meat harvested by urban hunters came from locally- 
accessible Game Management Units (i.6  million lbs o f 2.0 
million lbs annually). Many recreational hunters also hunt 
in more distant locations, so that hunting by urban residents 
touches all areas o f Alaska. Recreational fishing by anglers 
follows a similar geographic pattern.

The Subsistence Priority

Subsistence uses are give.n a priority over commercial 
fishing and recreational fishing and hunting in state and 
federal law. By and large, urban fishers and hunters have 
not experienced major changes in harvest opportunity due 
to the subsistence priority. Personal use net fisheries 
provide for established food fisheries o f urban residents in 
areas closed to subsistence fishing. General hunting and 
sport fishing regulations continue to provide opportunities 
for residents and non-residents.

For example, during the eleven-year period when the rural 
priority was being implemented under state management 
(1978-1989), general resident hunting seasons for caribou 
increased by 36% (from 5,505 days to 7,500 days), moose 
hunting days decreased by 10% (from 2,961 days to 2,671 
days), and Dali sheep hunting days increased by 2% (from 
1,855 days to 1,900 days) -  comparing the 1978-79 
resiu nt season with the 1989-90 resident season. That is, 
during this period, hunting days by urban hunters for 
ca' ibou, moose, and sheep were not significantly changed 
by u rural subsistence priority.

The greatest effect o f state and federal su-.sistence laws has 
been to legally recognize customary and traditional harvest 
practices and uses in rural areas. Because o f the law, the

Boards o f Fisheries 
and Game have 
created subsistence 
regulations designed to 
provide opportunity 
for the continued 
harvest o f the rural 
food supply. While 
impacts on urban 
residents have been 
relatively small, the 
impacts on rural areas 
have been great. Rural 
residents now have a 
legally protected 
opportunity to fish and 
hunt to feed families 
following long-term 
customs and traditions.

Sources of Wild Meat Harvested 
by Urban Residents, 1992-96
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Alaskans Together
2920 Pm»ad Put«T A*007.279.0639

April 2, 1998 

Honorable Joe Green
Chairman of the House Judiciary Committee 
Alaska State Legislature 
State Capitol (MS 3100)
Juneau, Alaska 99801-1182

SUBJECT: House Joint Resolution No. 66

Dear Mr. Chairman:

Thank you for giving me the opportunity to testify before the Judiciary Committee in Juneau on March 30, 
1998. At the time I testified, I had not had time to analyze the new House Joint Resolution No. 66 
regarding the Constitutional Amendment. Since my return to Anchorage, I have bpon able to spend some 
time on Resolution No. 66 and would like to share a few comments on the proposed legislation.

Regarding the Section 19 Subsistence Amendment, it fails to include ANILCA's two standards of either 
rural preference or customary and traditional uses. Failure to address these two standards which identify 
those Alaskan residents who may have subsistence preference, I am fearful that it may not comply with 
ANILCA. As you are aware, if the Amendment does not comply with ANILCA, a federal takeover of the 
state's management of fish and game will result.

Regarding the Section 29 Effective Date and Repeal of Amendment, I have a number of serious concerns 
about it. For one thing, the proposed Amendment calls for a number of amendments to ANILCA. These 
include amending ANILCA's definition of subsistence terms to fit the state's definitions of these same 
terms to eliminating the regional advisory councils and references to co-management. If the legislature 
proposes any major changes to ANILCA, our Senators in the United States Congress have repeatedly 
stated that will not happen.

Enclosed is a copy of a more detail analysis of the proposed resolution. The legislature has come a long 
way regarding subsistence. We are so close to a solution and the deadline now, let's keep concentrating 
our efforts on it to reach our common goal of keeping Alaska's fish and game managed by the state.

Sincerely,

ALASKANSTOGETHER

Secretary/Treasurer

Enclosures
036TLW.doc

cc: Honorable Cail Phillips, Speaker of ihe House
Honorable Brian Porter 
Governor Tony Knowles 
Senator Ted Stevens 
Senator Frank Murkowski 
Congressman Don Young 
Alaskans Together Board of Directors



M em o r a n d u m

TO: Carl H. Marrs
CIRI President & CEO

FROM: Theresa L. Williams, Attorney

DATE: April 2, 1998

SUBJECT: House Joint Resolution No. 66

Resolution 66 proposes that Article VIII, Constitution of the State of Alaska, is amended by 
adding:

Section 19. Subsistence. T h e  l e g i s l a t u r e  m a y , c o n s i s t e n t  w i t h  t h e  s u s t a i n e d  

y i e l d  p r i n c i p l e  a n d  d u r i n g  t i m e s  o f  s h o r t a g e ,  p r o v i d e  a  p r e f e r e n c e  t o  a n d  a m o n g  r e s i d e n t s  
i n  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  f o r  s u b s i s t e n c e  u s e s  b a s e d  o n  p r o x i m i t y  t o  t h e  r e s o u r c e  

a n d  d e p e n d e n c e  o n  f i s h  a n d  w i l d l i f e .

Comment - Basing subsistence p-eference on proximity to the resource gives the state 
great leeway to arbitrarily draw t lr i  subsistence areas. It also fails to include the standards 
of rural preference and customary and traditional uses, which means it most likely w ill not 
pass muster with ANILCA.

And Article XV is amended by adding:

Section 29. Effective Date and Repeal of Amendment. ( a )  S e c t i o n  1 9  o f  

A r t i c l e  V II I ,  r e g a r d i n g  s u b s i s t e n c e  u s e s  o f  f i s h  a n d  w i l d l i f e  b y  r e s i d e n t s ,  t a k e s  e f f e c t  o n  t h e  

d a y  f o l l o w i n g  t h e  d a t e  t h a t  t h e  g o v e r n o r  c e r t i f i e s  t h a t  f e d e r a l  l a w  6 C ' ' e r n i n g  s u b s i s t e n c e  

u s e s  o f f i s h  a n d  w i l d l i f e  o n  f e d e r a l  p u b l i c  l a n d s  i n  t h e  S t a t e

( 1 )  a f f i r m s  t h e  s o v e r e i g n t y  o f  t h e  S t a t e  o v e r  S t a t e  l a n d  a n d  w a t e r  a n d  f o r  t h e  

m a n a g e m e n t  o f f i s h  a n d  w i l d l i f e  i n  t h e  S t a t e ;

Comment - If the state is able to regain management over fish and game by becoming in 
compliance with ANILCA then this seems feasible.

( 2 )  d e f i n e s  t h e  t e r m  " p u b l i c  l a n d s "  t o  e x p r e s s l y  e x c l u d e  S t a t e  a n d  p r i v a t e  

l a n d  a n d  w a t e r ,  i n c l u d i n g  n a v i g a b l e  w a t e r s ;

Comment - "Public lands" are defined now to expressly exclude State and private land. 
The legislature is attempting to overturn the Katie John decision by including "water, 
including navigable waters." ANILCA has a moratorium statu g that DOI cannot use any



funds to assert jurisdiction, management, or control over the navigable waters until 
December 1, 1998, which, in essence, is a mechanism that holds off the Katie John 
decision to give the State time to comply with ANILCA. If at a later time the State is out of 
compliance with federal regulations, then, it would seem, Congress would still want to 
rely on the Katie John decision so they can implement and regulate a rural preference 
regarding subsistence fishing.

( 3 )  p r o h i b i t s  f e d e r a l  p r e e m p t i o n  o f  S t a t e  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  
o n  S t a t e  a n d  p r i v a t e  l a n d  a n d  n a v i g a b l e  w a t e r s  i n  t h e  S t a t e ;

C o m m e n , •• The legislature is attempting to limit federal "extraterritoriality" when the State 
is out of compliance. Without knowing what effect it would have on the future, the 
federal government would most likely not be willing to give up any implied federal 
powers.

( 4 )  e x p r e s s l y  w a i v e s  o r  r e n o u n c e s  a l l  c l a i m s  t o  a u t h o r i t y  f o r  m a n a g e m e n t  o f  
f i s h  a n d  w i l d l i f e  o n  S t a t e  a n d  p r i v a t e  l a n d  a n d  w a t e r  t h a t  m a y  a r i s e  u n d e r  t h e  n a v i g a t i o n a l  
s e r v i t u d e  d o c t r i n e  o r  t h e  d o c t r i n e  o f  r e s e r v e d  w a t e r  r i g h t s ;

C o m m e n t  - The legislature is attempting to overturn the Katie John decision and/or sand 
bag a negative decision that could arise in the latest law suit. Again, if the federal 
government were to takeover at a later date, with this affirmation, they would not be able 
to give a rural preference to subsistence fishing since Congress would control over any of 
the State's waterways.

( 5 )  d e f i n e s  t h e  t e r m s  " r u r a l , "  " c u s t o m a r y  a n d  t r a d i t i o n a l , "  a n d  " c u s t o m a r y  
t r a d e "  t o  b e  c o n s i s t e n t  w i t h  t h e  l a w s  o f  t h e  S t a t e ;

C o m m e n t  - These terms are already defined in ANILCA, but Green Bill has not defined 
them. Whether the feds adopt the state's definitions w ill be dependent on how much or 
how little they vary from the definitions ANILCA already has in place. There is a one year 
window after the amendment is voted in for the feds to have an opportunity to amend 
ANILCA to meet this requirement. Furthermore, this provision is too vague, and leaves to 
the State to arbitrarily be able to redefine the definitions of these terms on a whim or at 
their leisure.

( 6 )  e i t h e r  r e p e a l s  t h e  f e d e r a l  r e g i o n a l  a d v i s o r y  c o u n c i l s  e s t a b l i s h e d  u n d e r  
T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( P .L .  9 6 - 4 8 7 )  o r  a m e n d s  
t h e  p o w e r s  a n d  f u n c t i o n s  o f  t h e  c o u n c i l s  s o  t h a t  t h e  c o u n c i l s  s e r v e  o n l y  a s  a d v i s o r s  t o  
m a n a g e r s  o f f i s h  a n d  w i l d l i f e ;

C o m m e n t  - Hard to do, the regional advisory councils keep a check on the state to help 
keep the state in compliance with ANILCA. If the federal government is willing for the 
state to manage fish and game on federal land, then the federal government would want
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to keep a check on the state management to insure the interests of the federal government 
are being protected.

( 7 )  r e p e a l s  s e c .  8 0 1 ( b ) ( 4 )  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  

C o n s e r v a t i o n  A c t  ( P .L .  9 6 - 4 8 7 ) ,  a s  a d d e d  b y  s e c .  3 1 6 ( b ) ( 3 ) ( B )  o f  P .L .  1 0 5 - 8 3  r e l a t i n g  t o  

m a n a g e m e n t  b y  t h e  S e c r e t a r y  o f t l h e  I n t e r i o r  o f f i s h  a n d  w i l d l i f e  f o r  s u b s i s t e n c e  u s e s  o n  a l l  

f e d e r a l  p u b l i c  l a n d s  i n  A l a s k a ;

( 8 )  r e p e a l s  s e c .  8 0 1 ( b ) ( 5 )  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  

C o n s e r v a t i o n  A c t  ( P .L .  9 6 - 4 8 7 ) ,  a s  a d d e d  b y  s e c .  3 1 6 ( b ) ( 3 ) ( B )  o f  P .L .  1 0 5 - 8 3 ,  r e l a t i n g  t o  

t h e  a p p l i c a t i o n  o f  t h e  f e d e r a l  s u b s i s t e n c e  p r i o r i t y  o n  f e d e r a l  p u b l i c  l a n d s  t o  n a v i g a b l e  
w a t e r s  i n  w h i c h  t h e  U n i t e d  S t a t e s  h a s  r e s e r v e d  w a t e r  r i g h t s ;

Comment - The provisions referenced above refer to, respectively, Congress' findings that 
the feds w ill be managing fish and game because of the failure of state iaw to provide a 
rural preference and to the Katie John decision. If the state can regain management of its 
fish and game, these would probably be fairly easy to repeal.

( 9 )  r e p e a l s  s e c .  8 1 4  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  

( P . L  9 6 - 4 8 7 ) ,  a s  a m e n d e d ,  r e l a t i n g  t o  t h e  a d o p t i o n  o f  f e d e r a l  r e g u l a t i o n s  a s  n e c e s s a r y  a n d  

a p p r o p r i a t e  t o  i m p l e m e n t  T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t ;

Com m ent - It is unclear whether they want to repeal the added amended language or the 
whole provision. It would be difficult to impossible to delete the whole provision, since 
this provision restates the powers the U.S. Constitution gives the jovernment, that they 
have the authority to make rules and regulations that they deem appropriate for federal 
lands.

( 1 0 )  a m e n d s  T i t l e  V II I  o f  t h e  A l a s k a  N a t i o n a l  I n t  rt-c L a n d s  C o n s e r v a t i o n  
A c t  ( P .L .  9 6 - 4 8 7 ) ,  a s  a m e n d e d ,  a s  n e c e s s a r y  t o  l i m i t  s u b s i s t e n c e  u s e s  a n d  t h e  p r e f e r e n c e  

f o r  s u b s i s t e n c e  u s e s  t o  f i s h  a n d  w i l d l i f e ;

Com m ent - It is not clear from this provision how the legislature w ill be narrowing 
ANILCA's definition of subsistence and limit subsistence preference. The legislature might 
be attempting to eliminate berry picking from the su tence definition by limiting it to 
fish and wildlife.

( 1 1 )  a m e n d s  T i t l e  V i l i  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  
A c t  ( P .L .  9 6 - 4 8 7 ) ,  a s  a m e n d e d ,  t o  e l i m i n a t e  r e f e r e n c e s  t o  c o - m a n a g e m e n t  a g r e e m e n t s ;  
a n d

Comment - These might be hard to eliminate, the references to co-management have 
been in ANILCA since 1980.
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( 1 2 )  a f f i r m s  t h a t  t h e  l a w 's  o f  t h e  S t a t e  a r e  c o n s i s t e n t  w i t h  p r o v i s i o n s  o f  
f e d e r a l  l a w ,  a s  a m e n d e d  i n  a c c o r d a n c e  w i t h  ( 1 )  -  ( 1 1 )  o f  t h i s  s u b s e c t i o n ,  g o v e r n i n g  t h e  

s u b s i s t e n c e  u s e s  o f f i s h  a n d  w i l d l i f e  o n  f e d e r a l  p u b l i c  l a n d  i n  t h e  S t a t e .

Comment - This w ill not work. The Governor cannot affirm that the laws o f  the state are 
in compliance with federal law until the Constitutiona1 Amendment is in effect. The 
Constitutional Amendment is not in effect until the Governor affirms that the state laws are 
in compliance with ANILCA.

( b )  S e c t i o n  1 9  o f  A r t i c l e  V I I I  i s  r e p e a l e d  i f  ( 1 )  w i t h i n  o n e  y e a r  f r o m  t h e  

d a t e  t h a t  v o t e r  a p p r o v a l  o f  t h e  b a l l o t  p r o p o s i t i o n  f o r  t h e  a m e n d m e n t s  p r o p o s e d  b y  t h i s  
r e s o l u t i o n  w a s  c e r t i f i e d  b y  t h e  l i e u t e n a n t  g o v e r n o r ,  t h e  g o v e r n o r  d o e s  n o t  m a k e  t h e  

c e r t i f i c a t i o n  d e s c r i b e d  i n  ( a )  o f  t h i s  s e c t i o n ;

Comment - In light of the comments stated above, the Governor w ill not be able to make 
this certification.

( 2 )  t h e  S t a t e  is  d e t e r m i n e d  b y  a  f e d e r a l  a g e n c y  o r  f e d e r a l  c o u r t  t o  b e  

s u b s t a n t i a l l y  o u t  o f  c o m p l i a n c e  w i t h  f e d e r a l  l a w  g o v e r n i n g  t h e  s u b s i s t e n c e  u s e s  o f  f i s h  

a n d  w i l d l i f e  o n  f e d e r a l  p u b l i c  l a n d s  in  t h e  S t a t e ;  o r

Comment -It is unclear what the legislature is attempting to accomplish here. Either the 
amendment w ill be repealed if they never regain state management or if once the state 
regains management, they are found to be substantially out of compliance then the 
amendment w ill be repealed. This provision needs to state specifically that if the state 
never regains management or if there is a federal takeover, then the amendment w ill be 
repealed. As it is now, if the state regained management and a federal court or agency 
found the state substantially out of compliance and did not takeover, this amendment w ill 
still be repealed and with that action the feds would most likely takeover. There might be 
a chance that if the feds found the state substantially out of compliance, they might give 
the state a time to cure the defects, the way it is written now the state could lose an 
opportunity to cure. Furthermore, if the legislature wants a court to trigger a repeal of the 
amendment, it should be a judgment of the court of last resort.

( 3 )  a  f e d e r a l  c o u r t  i s s u e s  a  f i n a l  j u d g m e n t  t h a t  a n y  p r o v i s i o n  o f  T i t l e  V I I I  o f  

t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  (P .L .  9 6 - 4 8 7 ) ,  a s  a m e n d e d ,  o r  t n e  

m a n n e r  i n  w h i c h  T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  h a s  b e e n  

i n t e r p r e t e d ,  e n f o r c e d ,  o r  a t t e m p t e d  t o  b e  e n f o r c e d ,  v i o l a t e s  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  

S t a t e s  o r  a n y  o t h e r  f e d e r a l  l a w .

Comment - "A r,/ provisions" is too broad to trigger an immediate repeal of the 
Constitutional Amendment. This provision should be narrowly tailored to the effect that 
the amendment w ill be repealed if a final judgment by a federal court of last resort finds 
that the ANILCA rural preference is unconstitutional.
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* S e c .  3 .  T h e  a m e n d m e n t s  p r o p o s e d  b y  t h i s  r e s o l u t i o n  s h a l l  b e  p l a c e d  
b e f o r e  t h e  v o t e r s  o f  s t a t e  a t  t h e  n e x t  g e n e r a l  e l e c t i o n  i n  c o n f o r m i t y  w i t h  a r t .  X I I I ,  s e c .  1, 
C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  a n d  t h e  e l e c t i o n  l a w s  o f  t h e  s t a t e .

Com m ent - It is not clear from the resolution of how it w ill be presented on the ballot, 
whether voters w ill have an opportunity to vote yes for one and no for other or whether 
they w ill have to take it as a package deal and vote both amendments in.
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AMENDMENT #1

OFFERED IN HOUSE FINANCE BY REPRESENTATIVE THERRIAULT

TO:CSHB 406(JUD)

1 Page 1, line 5. delete “land"

2 Insert "fish and game"

3 Page 1, line 12. Delete “those resources on land"

4 Insert “these resources"



AMENDMENT#2
a o | & Y , £  ^ ‘Wfvb

OFFERED IN HOUSE FINANCE BY REPRESENTATIVE THERRIAULT

TO:CSHB 406(JUD)

1 Page 3, after line 12. Insert new subsection (D)

2 “(D) shall seek to reestablish stock levels, consistent with sound

3 biological and environmental principles, which will attempt to restore a

4 reasonable opportunity for all consumptive uses;”

5 Page 3, after line 19. Insert new subsection (C)

6 ”(C) shall seek to reestablish stock levels, consistent with sound

7 biological and environmental principles, which will attempt to restore a

8 reasonable opportunity for all consumptive uses;"

9 Page 4, after line 1. Insert new subsection (C)

10 “(C) shall seek to reestablish stock levels, consistent with sound

11 biological and environmental principles, which will attempt to restore a

12 reasonable opportunity for all consumptive uses;"



OFFERED IN HOUSE FINANCE BY REPRESENTATIVE THERRIAULT

TO:CSHB 406(JUD)

1 Page 3, line 2. Delete "to differentiate among uses.”

2 Insert "consistent with Article VIII, section 4, of the State of Alaska

3 Constitution that recognizes preferences among beneficial uses.”



-

OFFERED IN HOUSE FINANCE BY REPRESENTATIVE THERRIAULT

TO:CSh'B 406(JUD)

1 Page 7, line 22, following "of’

2 Delete “persons"

3 Insert "nine members appointed by the Governor

4 Page 7, line 23, following "region"

^  5
5 Insert “no fewer th a n /o f whom shall reside in the appropriate region."

Q j C i  Y \  C L M ?

AMENDMENT #4 pY
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Conceptual J T
Amendment

V e r s i o n  L S 1 5 7 3 \ J

Offered in House Finance Committee 

To: CS for HB 406(JUD)

Page 1, line 5. After: “the use of”

Delete: “land"

Insert: "fish and game resources” 

Page 1, line 7. After: “’’uses of the”

Insert: “fish and game”

After: "resources”

Delete: “of the land”

Page 2, line 26. After: "board shall determine”

Delete: "the”

Insert: “an"



An Act authorizing the Board of Fisheries and the Board of Game to identify fish and game that 
are taken or used for subsistence, identify subsistence and nonsubsistence areas, and establish 
preferences for subsistence fishing and hunting based on the availability of fish and game 
resources; providing for the identification of qualified subsistence users; providing for the 
regulation of the subsistence taking and use of fish and game; prohibiting and providing a 
penalty for false reports of information relating to subsistence taking or use of fish or game or to 
eligibility to engage in subsistence; establishing regional advisory committees; amending the 
definition o f "customary and traditional", "subsistence fishing", "subsistence hunting", and 
"subsistence uses"; repealing the definition o f "rural area"; repealing subsistence hunting and 
fishing statutes that are to take effect upon the sunset o f the current subsistence hunting and 
fishing statute; and providing for an effective date.
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The issues in t h i s  c a s e  a r e  w h e t h e r  t h e  A la ska  
C o n s t i t u t i o n  i s  v i o l a t e d  by a s t a t u t e  wh ich  (1) r e q u i r e s  t h e  
c r e a t i o n  o f  a r e a s  i n  wh ich  p e r m i t s  f o r  s u b s i s t e n c e  h u n t i n g  and 
f i s h i n g  may n o t  be g r a n t e d ,  and (2) g ra n t f ,  p r i o r i t y  h u n t i n g  and 
f i s h i n g  r i g h t s  t o  a p r e f e r r e d  c l a s s  o f  s u b s i s t e n c e  u s e r s  b a s e d  on 
whe re  t h e y  r e s i d e .

I .  BAgKSRQWD
S in c e  1978, s u b s i s t e n c e  h u n t i n g  and  f i s h i n g  h a s  had 

s t a t u t o r y  p r i o r i t y  o v e r  s p o r t  and  com m erc i a l  h u n t i n g  and f i s h i n g . 1 

I n  p r a c t i c e ,  when a  f i s h  o r  game p o p u l a t i o n  i s  i n s u f f i c i e n t  t o  
s u p p l y  a l l  c o n sum p t i v e  u s e s  c o n s i s t e n t  w i t h  t h e  s u s t a i n e d  y i e l d  
p r i n c i p l e ,  n o n s u b s i s t e n c e  u s e s  m u s t  be r e s t r i c t e d ;  when a 
p o p u l a t i o n  i s  s u f f i c i e n t  o n l y  t o  s u p p l y  s u b s i s t e n c e  u s e s ,  non­
s u b s i s t e n c e  u s e s  m us t  b e  e l i m i n a t e d . 3

From t h e  o u t s e t ,  t h e  s t a t u t e  e s t a b l i s h i n g  t h e  s u b s i s t e n c e  
p r i o r i t y  c r e a t e d  two t i e r s  o f  s u b s i s t e n c e  u s e r s . 3 The f i r s t  t i e r  
i n c l u d e s  a l l  s u b s i s t e n c e  u s e r s . 4 The s e c o n d  t i e r  i s  more 

r e s t r i c t e d .  T i e r  I I  s t a t u s  becomes im p o r t a n t  when a  f i s h  o r  game 
p o p u l a t i o n  i s  i n a d e q u a t e  t o  s a t i s f y  a l l  s u b s i s t e n c e  n e e d s .  I n  su ch

Ch. 151, s 5, SLA 1978; Madison Vi. A l a s k a  Oep1t  o f  F i s h  
&_Gams, 696 P . 2d 168, 174 n.12 (A la ska  1985).

2 AS 16.05.258(b)(4), s e t  f o r t h  a t  n o t e  18 i n f r a .
3 Ch. 151, S 4, SLA 1978.
4 AS 16.05.258(b)(3), s a t  f o r t h  a t  n o t e  18 i n f r a .
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c a s e s  T i e r  I  u s e r s *  h a r v e s t  o p p o r t u n i t i e s  mus t  be c u r t a i l e d  o r  
e l i m i n a t e d  s o  t h a t  T i e r  I I  u s e r s  c an  h a r v e s t  t h e  p o p u l a t i o n . 3

Unde r  t h e  c u r r e n t  s t a t u t o r y  f o r m u l a t i o n  t h e  Boa rd s  o f  
F i s h e r i e s  and  Game d e f i n e  T i e r  I I  s u b s i s t e n c e  u s e r s  b a s e d  on:

(i) t h e  c u s t o m a r y  and d i r e c t  d e p en d en c e  on
t h e  f i s h  s t o c k  o r  game p o p u l a t i o n  by t h e  
s u b s i s t e n c e  u s e r  f o r  human c o n sum p t io n  a s  
a  m a i n s t a y  o f  l i v e l i h o o d ;

( i i )  t h e  p r o x im i t y  o f  t h e  d o m i c i l e  o f  t h e
s u b s i s t e n c e  u s e r  t o  t h e  s t o c k  o r
p o p u l a t i o n ;  and

( i i i )  t h e  a b i l i t y  o f  t h e  s u b s i s t e n c e  u s e r  t o  
o b t a i n  f o o d  i f  s u b s i s t e n c e  i s  r e s t r i c t e d  
o r  e l i m i n a t e d .

AS 16.05.258(b) (4)(B).
I n  1986 t h e  s u b s i s t e n c e  s t a t u t e  was amended t o  d e f i n e  

s u b s i s t e n c e  h u n t i n g  and  f i s h i n g  a s  a c t i v i t i e s  wh ich  c a n  be 
u n d e r t a k e n  " o n l y  by a r e s i d e n t  d o m i c i l e d  i n  a r u r a l  a r e a  o f  t h e  
s t a t e . " *  The t e r r a  " s u b s i s t e n c e  u s e s "  was a l s o  d e f i n e d  a s  r e q u i r i n g  

r e s i d e n c y  i n  a  r u r a l  a r e a . 7 A r u r a l  a r e a ,  i n  t u r n ,  was d e f i n e d  a s  
" a  communi ty  o r  a r e a  o f  t h e  s t a t e  i n  w h ich  t h e  noncommerc ia l ,  
c u s t om a ry ,  and  t r a d i t i o n a l  u s e  o f  f i s h  o r  game f o r  p e r s o n a l  o r  
f a m i l y  c o n s u m p t i o n  i s  a p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  economy o f

AS 16.05.258(b)(4), s e t  f o r t h  a t  n c t e  18 i n f r a .
‘ Ch. 52, SS 91 SLA 1978; AS 16.05.940(28)-(29) (1986); 

McDowell v .  S t a t e . 785 P . 2d 1 (A la ska  1989).
7 Ch. 52, S 10, SLA 1978; AS 16.05.940(30) (1986).
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t h e  community o r  a r e a . " 8 S u b s i s t e n c e  a c t i v i t i e s  were l i m i t e d  t o  
r u r a l  a r e a s . ’

I n  McDowel l  y, S t a t e . 785 P . 2d 1 (A la ska  1989), we h e l d  
t h a t  t h e  1986 s t a t u t e  was u n c o n s t i t u t i o n a l  i n e o f a r  a s  i t  
d i s q u a l i f i e d  a s  s u b s i s t e n c e  u s e r s  r e s i d e n t s  o f  a r e a s  c l a s s i f i e d  a s  
n o n r u r a l .  F o l l o w in g  McDowell , a l l  A l a s k a n s  became e l i g i b l e  t o  
p a r t i c i p a t e  i n  s u b s i s t e n c e  h u n t i n g  and  f i s h i n g .  S t a t e  v .  M o r rv r 
836 P . 2d 358, 368 (A laska  1992).

I n  1992 t h e  l e g i s l a t u r e  r e v i s e d  t h e  s u b s i s t e n c e  
s t a t u t e . 10 As r e v i s e d ,  t h e  s t a t u t e  c o n t i n u e s  t o  g r a n t  s u b s i s t e n c e  

a p r i o r i t y  o v e r  o t h e r  c o n sum p t iv e  u s e s  and c o n t i n u e s  t o  p r o v i d e  
f o r  two t i e r s  o f  s u b s i s t e n c e  u s e r s . 11 However, t h e  new s t a t u t e  

a l s o  r e q u i r e s  t h e  B oa rd s  t o  i d e n t i f y  n o n s u b s i s t e n c e  e r e a s  —  a r e a s  
whe re  no s u b s i s t e n c e  p r i o r i t y  e x i s t s . 12 The d e f i n i t i o n  o f  a 
n o n s u b s i s t e n c e  a r e a  u n d e r  t h e  1992 r e v i s i o n ,  " a n  a r e a  o r  communi ty  
whe re  d e p e n d e n c e  upon s u b s i s t e n c e  i s  n o t  a p r i n c i p a l  
c h a r a c t e r i s t i c  o f  t h e  economy, c u l t u r e ,  and way o f  l i f e  o f  t h e

8 Ch. 52, S 11, SLA 1978; AS 16.05.940(25) (1986).
9 Ch. 52, s 6, SLA 1978; AS 16.05.258(a) (198b> p r o v i d e d :

The Board  o f  F i s h e r i e s  and  t h e  Board o f  
Game s h a l l  i d e n t i f y  t h e  f i s h  s t o c k s  and  game 
p o p u l a t i o n s ,  o r  p o r t i o n s  o f  s t o c k s  and 
p o p u l a t i o n s ,  t h a t  a r e  c u s t o m a r i l y  and  t r a d i ­
t i o n a l l y  u s e d  f o r  s u b s i s t e n c e  i n  e a c h  r u r a l  
a r e a  i d e n t i f i e d  by t h e  b o a r d s .

10 Ch. 1, SSSLA (Second S p e c i a l  S e s s i o n  Laws Amended) 1992.
11 AS 16.05.258(b)(4)(B) s e t  f o r t h  a t  n o t e  18 i n f r a .
12 AS 16.05.258(c) s e t  f o r t h  a t  n o t e  18 i n f r a .
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a r e a  o r  commun i ty , "  i s  e s s e n t i a l l y  t h e  n e g a t i v e  o f  t h e  d e f i n i t i o n  
o r :  " r u r a l  a r e a "  which i s  s t i l l  d e f i n e d  a s  " a  commun i ty  o r  a r e a  o f  
t h e  s t a t e  i n  wh ich  t h e  noncomm erc i a l ,  c u s t om a ry ,  and t r a d i t i o n a l  
u s e  o f  f i s h  o r  game f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  i s  a 
p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  economy o f  t h e  commun i ty  o r  
a r e a . " 13 The n o n s u b s i s t e n c e  p r o v i s i o n s  o f  t h e  1992 r e v i s i o n s  t o  AS

16.05.258 e x p i r e  on O c t o b e r  1, 1995, and  t h e  1986 v e r s i o n  a g a i n  
becomes l a w . 14

P u r s u a n t  t o  t h e  1992 r e v i s i o n s ,  t h e  B o a rd s  e s t a b l i s h e d  
t h e  "Anchorage/MatSu/Kena i  n o n s u b s i s t e r . e e  a r e a "  e n c o m p a s s i n g  most 
o f  t h e  Kena i  P e n i n s u l a ,  a l l  o f  t h e  M u n i c i p a l i t y  o f  A n ch o r a g e ,  and 
much o f  t h e  Ma tanuska  S u s i t n a  Borough. I n  a d d i t i o n ,  t h e  Boards 
e s t a b l i s h e d  n o n s u b s i s t e n c e  a r e a s  i n  r e g i o n s  s u r r o u n d i n g  F a i r b a n k s ,  
K e t c h i k a n ,  J u n e a u ,  and  V a l d e z .  5 AAC 99.015.

I I .  PROCEEDINGS BELOW
The K e n a i t z e  I n d i a n  T r i b e  f i l e d  s u i t  i n  1991, s e e k i n g  a 

j u d i c i a l  d e c l a r a t i o n  (1) t h a t  i t  was e n t i t l e d  t o  o p e r a t e  a
communal s e t  n e t  i n  t h e  K ena i  R i v e r  and (2) t h a t  t h e  S t a t e  was n o t  
manag ing  t h e  sa lmon s t o c k s  i n  Upper Cook I n l e t  i n  a c c o r d a n c e  w i th  
t h e  s u b s i s t e n c e  p r i o r i t y  a s  r e q u i r e d  by law. When t h e  Boards 
e s t a b l i s h e d  t h e  Anchorage/MatSu/Kena i  n o n s u b s i s t e n c e  a r e a ,  
K e n a i t z e  amended i t s  c o m p l a i n t  t o  s t a t e  c l a im s  t h a t  t h e
n o n s u b s i s t e n c e  a r e a  v i o l a t e d  i t s  members' s t a t e  c o n s t i t u t i o n a l

13 AS 16.05.940(27) .
14 Ch. 1, SS 3, 12, SSSLA 1992.
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r i g h t s  u n d e r  t h e  e q u a l  a c c e s s  c l a u s e s  o f  a r t i c l e  V I I I , s e c t i o n s  3, 
15, and  17, and  t h e  e q u a l  r i g h t s  and o p p o r t u n i t i e s  c l a u s e  o f  
a r t i c l e  I ,  s e c t i o n  l  o f  t h e  A la sk a  C o n s t i t u t i o n .  F u r t h e r ,  
K e n a i t z e  c l a im e d  t h a t  t h e  Boards* c r e a t i o n  o f  t h e  
Ancho rage/M a tSu/Kena i  n o n s u b s i s t e n c e  a r e a  was n o t  i n  c om p l i a n c e  
w i t h  t h e  1992 s t a t u t e  b e c a u s e  t h e  Boa rd s  h ad  e x c e e d e d  t h e i r  
a u t h o r i t y  a n d  a c t e d  a r b i t r a r i l y .  Th*i N i n i l c h i k  T r a d i t i o n a l  
C o u n c i l ,  t h e  N a t i v e  V i l l a g e  o f  E k lu t n a ,  and  t h e  Knik T r i b a l  
C o u n c i l  i n t e r v e n e d  and  f i l e d  s i m i l a r  c l a i m s . 15

The S t a t e  and  K e n a i t z e  f i l e d  c r o s s - m o t i o n s  f o r  p a r t i a l  
summary j u d gm en t  on t h e i r  c o n s t i t u t i o n a l  c l a im s .  The s u p e r i o r  
c o u r t  g r a n t e d  t h e  m o t i o n  o f  K e n a i t z e  and d e n i e d  t h a t  o f  t h e  S t a t e .  
The c o u r t  e n t e r e d  a f i n a l  ju d gm en t  d e c l a r i n g  t h e  n o n s u b s i s t e n c e  
a r e a  p r o v i s i o n  o f  t h e  1992 a c t  u n c o n s t i t u t i o n a l  i n  v i o l a t i o n  o f  
a r t i c l e  V I I I ,  s e c t i o n s  3, 15, and  17 o f  t h e  A l a s k a  C o n s t i t u t i o n  
and  t h e r e f o r e  v o i d ,  and  s e v e r e d  AS 16.05.258(c) from t h e  r em a in d e r  
o f  t h e  1992 a c t .  The o t h e r  c l a im s  o f  K e n a i t z e  w e re  d e c l a r e d  moot. 
The S t a t e  now a p p e a l s .

B r i e f l y  s t a t e d ,  t h e  r a t i o n a l e  o f  t h e  s u p e r i o r  c o u r t  was 
a s  f o l l o w s .  R e s i d e n t s  o f  n o n s u b s i s t e n c e  a r e a s  and  r e s i d e n t s  o f  
s u b s i s t e n c e  a r e a s  a r e  s i m i l a r l y  s i t u a t e d  c l a s s e s .  Tho f o rm e r  a r e  
t r e a t e d  d i f f e r e n t l y  t h a n  t h e  l a t t e r  b e c a u s e  " o n l y  r e s i d e n t s  
o u t s i d e  o f  n o n s u b s i s t e n c e  a r e a s  . . . a r e  a f f o r d e d  c o n v e n i e n t  
l o c a l  s u b s i s t e n c e  a c c e s s  t o  f i s h  and  game r e s o u r c e s . "  Moreover ,

15 We w i l l  h e r e a f t e r  r e f e r  t o  a l l  t h e  a p p e l l e e s  a* 
" K e n a i t z e . "
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when f i s h  and  game p o p u l a t i o n s  a r e  i n s u f f i c i e n t  t o  s a t i s f y  a l l  
s u b s i s t e n c e  n e e d s  and t h e  T i e r  I I  p r e f e r e n c e  i s  invoked ,  
" r e s i d e n t s  o f  n o n s u b s i s t e n c e  a r e a s  w i l l  i n e v i t a b l y  s u f f e r  compared 
t o  o t h e r  s u b s i s t e n c e  u s e r s , "  b e c a u s e  t h e  s e c t i o n  wh ich  d e t e rm i n e *  
who may become a T i e r  I I  h u n t e r  o r  f i s h e rm a n  " r e q u i r e *  
c o n s i d e r a t i o n  o f  ' t h e  p r o x im i t y  o f  t h e  d o m i c i l e  o f  t h e  s u b s i s t e n c e  
u s e r  t o  t h e  s t o c k  o r  p o p u l a t i o n . '  AS 16.05.258(b) (4)( B ) ( i i ) . "  
T h i s  d i f f e r e n t i a l  t r e a tm e n t  may b e  j u s t i f i e d  by t h e  n eed  t o  
a l l o c a t e  f i s h  and  w i l d l i f e  r e s o u r c e s  " g i v e n  t h e  key  s o c i a l  and 
economic  r o l e s  t h a t  s u b s i s t e n c e ,  s p o r t ,  a nd  c om m e r c i a l  f i s h i n g  and 
h u n t i n g  p l a y  i n  t h e  s t a t e ,  a s  w e l l  a s  t h e  m an d a t e  o f  a r t i c l e  V I I I ,  
s e c t i o n  4 o f  t h e  A l a s k a  C o n s t i t u t i o n  t h a t  r e p l e n i s h a b l e  r e s o u r c e  
u t i l i z a t i o n  b e  ' s u b j e c t  t o  p r e f e r e n c e s  among b e n e f i c i a l  u s e s . ' "  
However, b a s e d  on l a n g u a g e  i n  G i l b e r t  v. S t a t e . 803 P . 2d 391, 399 
(Alaska 1990), an  a l l o c a t i o n  must  r e s t r i c t  c o m p e t i n g  u s e s  t o  t h e  
l e a s t  p o s s i b l e  e x t e n t  c o n s i s t e n t  w i t h  t h e  p u r p o s e  o f  t h e  
a l l o c a t i o n .  A l a s k a  S t a t u t e  16.05.258(c) f a i l s  t o  meet  t h i s  
r e q u i r e m e n t  a s  i t  b a r s  s u b s i s t e n c e  i n  a  p a r t i c u l a r  a r e a  w i t h o u t  
r e q u i r i n g  c o n s i d e r a t i o n  o f  r e s o u r c e  a v a i l a b i l i t y :  "To c r e a t e
a r e a s  where  s u b s i s t e n c e  a c t i v i t i e s  a r e  f l a t l y  p r o h i b i t e d ,  w i t h o u t  
c o n s i d e r a t i o n  o f  w h e t h e r  t h e  r e s o u r c e s  i n  t h e  a r e a  c o u ld  s u p p o r t  
some k in d  o f  b a l a n c e  be tw een  s u b s i s t e n c e ,  s p o r t  and com merc ia l  
h u n t i n g  and f i s h i n g 7 d o e s  n o t  f u r t h e r  t h e  s t a t e ' s  e x p r e s s e d  
p u r p o s e  t o  ' a l l o c a t e '  r e s o u r c e s  among u s e r  g r o u p s . "  The s u p e r i o r  
c o u r t  c o n c l u d e d  a s  f o l l o w s :

S t e p p i n g  back  t o  v i ew  t h e  s t a t u t e  i n  
l i g h t  o f  i t s  h i s t o r y ,  i t  becomes a p p a r e n t  t h a t
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t h e  c r i t e r i a  i n  AS 16.03.238(c) f o r  
d e t e r m i n i n g  n o n s u b s i s t e n c e  a r e a s  e f f e c t i v e l y  
r e - e s t a b l i s h  t h e  r u r a l / u r b a n  r e s i d e n c y  
r e q u i r e m e n t  s t r u c k  down i n  McDowel l . The 
s t a t u t o r y  l a n g u a g e  d e f i n i n g  " r u r a l  a r e a s "  i n  
t h e  1386 s t a t u t e  i s  r e p e a t e d  i n  t h e  d e f i n i t i o n  
o f  " n o n s u b s i s t e n c e  a r e a s "  u n d e r  t h e  1392 
s t a t u t e .  Compare AS 16.05.940(25) (1986) w i th  
AS 16.05.258(c) (1992). The o n l y  s i g n i f i c a n t  
c h a n g e  h a s  been t o  do  away w i t h  t h e  
r e q u i r e m e n t  t h a t  o n ly  r u r a l  r e s i d e n t s  may 
become members o f  t h e  s u b s i s t e n c e  u s e r  c l a s s ,  
a l t h o u g h  s u b s i s t e n c e  u s e  i s  s t i l l  a l l o w e d  o n ly  
i n  r u r a l  a r e a s .  The s t a t u t e ,  by  s e l e c t i v e l y  
p r o h i b i t i n g  l o c a l  s u b s i s t e n c e  a c t i v i t i e s  and 
c o n f e r r i n g  " t i e r  two" a d v a n t a g e s  b a s e d  on t h e  
p r o x i m i t y  o f  o n e ' s  d o m i c i l e  t o  a v a i l a b l e  
s u b s i s t e n c e  r e s o u r c e s ,  i s  p l a i n l y  
d i s c r i m i n a t o r y  a g a i n s t  r e s i d e n t s  o f  
n o n s u b s i s t e n c e  a r e a s .  Such a s u b s t a n t i a l l y  
r e s i d e n c y - b a s e d  c l a s s i f i c a t i o n  scheme,  u n d e r  
McDowe l l , v i o l a t e s  t h e  e q u a l  a c c e s s  c l a u s e s  o f  
t h e  A l a s k a  C o n s t i t u t i o n .
B e c a u s e  o f  t h e  im p o r t a n c e  o f  t h e  r o l e  t h a t  t h e  T i e r  I I  

d o m i c i l e  f a c t o r  a s sumed  i n  t h e  r a t i o n a l e  o f  t h e  s u p e r i o r  c o u r t ,  we 
o r d e r e d  t h a t  t h e  p a r t i e s  b r i e f  t h e  c o n s t i t u t i o n a l i t y  o f  t h i s  f a c t o r  
a l o n g  w i t h  t h e  o t h e r  i s s u e s  i n  t h e  c a s e . 1*

Our o r d e r  s t a t e d :  "To t h e  e x t e n t  t h a t  ' t i e r  two'
s u b s i s t e n c e  u s e r s  a r e  p e r m i t t e d  t o  t a k e  f i s h  and game f o r
s u b s i s t e n c e  u s e  b a s e d  on t h e  ' p r o x im i t y  o f  t h e  d o m i c i l e  o f  t h e
s u b s i s t e n c e  u s e r  t o  t h e  s t o c k  o r  p o p u l a t i o n , ' AS
16.05.258(b) (4) (B) ( i i ) , i s  t i e r  two u n c o n s t i t u t i o n a l  u n d e r  McDowell 
v. S t a t e . 785 P . 2d 1 (Alaska 1989)?"
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A. R e l e v a n t  C o n s t i t u t i o n a l  and s t a t u t o r y  P r o v i s i o n s
Tha e q u a l  a c c e s s  c l a u s e s  o f  t h e  A l a s k a  C o n s t i t u t i o n  a r e  

a r t i c l e  V I I I ,  s e c t i o n s  3, 15, and 17; t h a  s u s t a i n a d  y i e l d  c l a u s a  
i s  c o n t a i n e d  i n  a r t i c l e  V I I I ,  s e c t i o n  4 . 17 A la sk a  S t a t u t e

16.05.258 i s  t h e  c u r r e n t  s u b s i s t e n c e  s t a t u t e . 1*' l * S e c t i o n  1 o f

S e c t i o n  3 o f  a r t i c l e  V I I I  p r o v i d e s :
Whereve r  o c c u r r i n g  in  t h e i r  n a t u r a l  

s t a t e ,  f i s h ,  w i l d l i f e ,  and w a t e r s  a r e  r e s e r v e d  
t o  t h e  p e o p l e  f o r  common u s e .
S e c t i o n  4 o f  a r t i c l e  V I I I  p r o v i d e s :

F i s h ,  f o r e s t s ,  w i l d l i f e ,  g r a s s l a n d s ,  and 
a l l  o t h e r  r e p l e n i s h a b l e  r e s o u r c e s  b e l o n g i n g  t o  
t h e  s t a t e  s h a l l  be  u t i l i z e d ,  d e v e l o p e d ,  and 
m a i n t a i n e d  on t h e  s u s t a i n e d  y i e l d  p r i n c i p l e ,  
s u b j e c t  t o  p r e f e r e n c e s  among b e n e f i c i a l  u s e s .
S e c t i o n  15 o f  a r t i c l e  V I I I  p r o v i d e s :

No e x c l u s i v e  r i g h t  o r  s p e c i a l  p r i v i l e g e  
o f  f i s h e r y  s h a l l  be  c r e a t e d  o r  a u t h o r i z e d  i n  
t h e  n a t u r a l  w a t e r s  o f  t h e  S t a t o .  T h i s  s e c t i o n  
d o e s  n o t  r e s t r i c t  t h e  power o f  t h e  S t a t e  t o  
l i m i t  e n t r y  i n t o  any f i s h e r y  f o r  p u r p o s e s  o f  
r e s o u r c e  c o n s e r v a t i o n ,  t o  p r e v e n t  econom ic  
d i s t r e s s  among f i s h e rm e n  and t h o s e  d e p e n d e n t  
upon them f o r  a l i v e l i h o o d  and t o  p r om o te  t h e  
e f f i c i e n t  d e v e l o pm en t  o f  a q u a c u l t u r e  i n  t h e  
S t a t e .
S e c t i o n  17 o f  a r t i c l e  V I I I  p r o v i d e s :

Lavs and  r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  o r  
d i s p o s a l  o f  n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  
e q u a l l y  t o  a l l  p e r s o n s  s i m i l a r l y  s i t u a t e d  w i t h  
r e f e r e n c e  t o  t h e  s u b j e c t  m a t t e r  and  p u r p o s e  t o  
be s e r v e d  by t h e  law o r  r e g u l a t i o n .
AS 1 6 .05 .2 5 8  p rov ides:

(c o n t in u e d . . . )
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(a) E x cep t  i n  n o n s u b s i s t e n c a  a r e a s ,  t h e  
Board  o f  F i s h e r i e s  and t h e  Board o f  Gane s h a l l  
i d e n t i f y  t h e  f i s h  s t o c k s  and  game p o p u l a t i o n s ,  
o r  p o r t i o n s  o f  s t o c k s  o r  p o p u l a t i o n s ,  t h a t  a r e  
c u s t o m a r i l y  and  t r a d i t i o n a l l y  t a k e n  o r  u s ed  
f o r  s u b s i s t e n c e .  The c om m is s i o n e r  s h a l l  
p r o v i d e  r e c om m enda t io n s  t o  t h e  b o a r d s  con ­
c e r n i n g  t h e  s t o c k  and p o p u l a t i o n  i d e n t i f i c a ­
t i o n s .  The b o a r d s  s h a l l  make i d e n t i f i c a t i o n s  
r e q u i r e d  u n d e r  t h i s  s u b s e c t i o n  a f t e r  r e c e i p t  
o f  t h e  c o m m i s s i o n e r ' s  r e c om m end a t io n s .

(b) The a p p r o p r i a t e  b o a rd  s h a l l  d e t e r ­
m ine  w h e th e r  a p o r t i o n  o f  a  f i s h  s t o c k  o r  game 
p o p u l a t i o n  i d e n t i f i e d  u n d e r  (a) o f  t h i s  
s e c t i o n  can  be h a r v e s t e d  c o n s i s t * * " *  w i t h  
s u s t a i n e d  y i e l d .  I f  a p o r t i o n  o f  a ock  o r  
p o p u l a t i o n  c a n  be  h a r v e s t e d  c o n s i s t e n t  w i t h  
s u s t a i n e d  y i e l d ,  t h e  b o a r d  s h a l l  d e t e rm i n e  t h e  
amount* o f  t h e  h a r v e s t a b l e  p o r t i o n  t h a t  i s  
r e a s o n a b l y  n e c e s s a r y  f o r  s u b s i s t e n c e  u s e s  and

(1) i f  t h e  h a r v e s t a b l o  p o r t i o n  o f  t h e  
s t o c k  o r  p o p u l a t i o n  i s  s u f f i c i e n t  t o  p r o v i d e  
f o r  a l l  c o n sum p t iv e  u s e s ,  t h e  a p p r o p r i a t e  
b o a r d

(A) s h a l l  a d o p t  r e g u l a t i o n s  t h a t  p r o v i d e  
a r e a s o n a b l e  o p p o r t u n i t y  f o r  s u b s i s t e n c e  u s e s  
o f  t h o s e  s t o c k s  o r  p o p u l a t i o n s ;

(B) s h a l l  a d o p t  r e g u l a t i o n s  t h a t  p r o v i d e  
f o r  o t h e r  u s e s  o f  t h o s e  s t o c k s  o r  p o p u l a t i o n s ,  
s u b j e c t  t o  p r e f e r e n c e s  among b e n e f i c i a l  u s e s ;  
and

(C) may a d o p t  r e g u l a t i o n s  t o  d i f f e r e n t i ­
a t e  among u s e s ;

(2) i f  t h e  h a r v e s t a b l e  p o r t i o n  o f  t h e  
s t o c k  o r  p o p u l a t i o n  i s  s u f f i c i e n t  t o  p r o v i d e  
f o r  s u b s i s t e n c e  u s e s  and  soma, b u t  n o t  a l l ,  
o t h e r  c o n sum p t iv e  u s e s ,  t h e  a p p r o p r i a t e  b o a rd

(A) s h a l l  a d o p t  r e g u l a t i o n s  t h a t  p r o v i d e  
a r e a s o n a b l e  o p p o r t u n i t y  f o r  s u b s i s t e n c e  u s e s  
o f  t h o s e  s t o c k s  o r  p o p u l a t i o n s ;

(B) may a d o p t  r e g u l a t i o n s  t h a t  p r o v i d e  
f o r  o t h e r  c o n sum p t iv e  u s e s  o f  t h o s e  s t o c k s  o r  
p o p u l a t i o n s ;  and

(C) s h a l l  a d o p t  r e g u l a t i o n s  t o  d i f f e r e n ­
t i a t e  among c o n sum p t i v e  u s e s  t h a t  p r o v i d e  f o r  
a p r e f e r e n c e  f o r  t h e  s u b s i s t e n c e  u s e s ,  i f  
r e g u l a t i o n s  a r e  a d o p t e d  u n d e r  (B) o f  t h i s  
p a r a g r a p h ;

( . . .cont inued)

( c o n t in u e d . . . )
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(3) i f  t h e  h a r v e s t a b l e  p o r t i o n  o f  t h e  
s t o c k  o r  p o p u l a t i o n  i s  s u f f i c i e n t  t o  p r o v i d e  
f o r  s u b s i s t e n c e  u s e s ,  b u t  no o t h e r  c o n sum p t i v e  
u s e s ,  t h e  a p p r o p r i a t e  b o a rd  s h a l l

(A) d e t e rm i n e  t h e  p o r t i o n  o f  t h e  s t o c k s  
o r  p o p u l a t i o n s  t h a t  c a n  be  h a r v e s t e d  
c o n s i s t e n t  w i t h  s u s t a i n e d  y i e l d ;  an d

(B) a d o p t  r e g u l a t i o n s  t h a t  e l i m i n a t e  
o t h e r  c o n s um p t i v e  u s e s  i n  o r d e r  t o  p r o v i d e  a 
r e a s o n a b l e  o p p o r t u n i t y  f o r  s u b s i s t e n c e  u s e s ;  
and

(4) i f  t h e  h a r v e s t a b l e  p o r t i o n  o f  t h e  
s t o c k  o r  p o p u l a t i o n  i s  n o t  s u f f i c i e n t  t o  
p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  f o r  
s u b s i s t e n c e  u s e s ,  t h e  a p p r o p r i a t e  b o a r d  s h a l l

(A) a d o p t  r e g u l a t i o n s  e l i m i n a t i n g  con ­
s u m p t i v e  u s e s ,  o t h e r  t h a n  s u b s i s t e n c e  u s e s ;

(B) d i s t i n g u i s h  among s u b s i s t e n c e  u s e r s ,  
t h r o u g h  l i m i t a t i o n s  b a s e d  on

(i) t h e  c u s t om a ry  and  d i r e c t  d ep end en c e  
on t h e  f i s h  s t o c k  o r  game p o p u l a t i o n  by t h e  
s u b s i s t e n c e  u s e r  f o r  human c o n s u m p t i o n  a s  a 
m a i n s t a y  o f  l i v e l i h o o d ;

( i i )  t h a  p r o x im i t y  o f  t h e  d o m i c i l e  o f  t h e  
s u b s i s t e n c e  u s e r  t o  t h e  s t o c k  o r  p o p u l a t i o n ;  
and

( i i i )  t h e  a b i l i t y  o f  t h e  s u b s i s t e n c e  u s e r  
t o  o b t a i n  fo od  i f  s u b s i s t e n c e  u s e  i s  
r e s t r i c t e d  o r  e l im i n a t e d .

(c) The b o a rd s  may n o t  p e r m i t  s u b s i s ­
t e n c e  h u n t i n g  o r  f i s h i n g  i n  a n o n s u b s i s t e n c e  
a r e a .  The b o a r d s ,  a c t i n g  j o i n t l y ,  s h a l l  
i d e n t i f y  by r e g u l a t i o n  t h e  b o u n d a r i e s  o f  
n o n s u b s i s t e n c e  a r e a s .  A n o n s u b s i s t e n c e  a r e a  i s  
an  a r e a  o r  community whe re  d e p e n d e n c e  upon 
s u b s i s t e n c e  i s  n o t  a p r i n c i p a l  c h a r a c t e r i s t i c  
o f  t h e  economy, c u l t u r e ,  and way o f  l i f e  o f  
t h e  a r e a  o r  community . I n  d e t e r m i n i n g  w h e th e r  
d e p e n d e n c e  upon s u b s i s t e n c e  i s  a p r i n c i p a l  
c h a r a c t e r i s t i c  o f  t h a  economy, c u l t u r e ,  and 
way o f  l i f e  o f  an  a r e a  o r  communi ty  u n d e r  t h i s  
s u b s e c t i o n j  t h e  b o a r d s  s h a l l  j o i n t l y  c o n s i d e r  
t h e  r e l a t i v e  im p o r t a n c e  o f  s u b s i s t e n c e  i n  t h e  
c o n t e x t  o f  t h e  t o t a l i t y  o f  t h e  f o l l o w i n g  
s o c i o - e c o n o m ic  c h a r a c t e r i s t i c s  o f  t h e  a r e a  o r  
commun i ty :

(1) t h e  s o c i a l  and econom ic  s t r u c t u r e ;
(2) t h e  s t a b i l i t y  o f  t h e  economy;

( . . . c o n t in u e d )

(c o n t in u e d . . . )
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(3) t h e  e x t a n t  and  t h a  k i n d s  o f  
emp loymen t  f o r  wages, i n c l u d i n g  f u l l - t im e ,  
p a r t - t im e ,  t em po ra ry ,  and s e a s o n a l  employmen t;

(4) t h e  amount and d i s t r i b u t i o n  o f  c a sh  
in come among t h o s e  d o m i c i l e d  i n  t h e  a r e a  o r  
commun i ty ;

(5) t h e  c o s t  and a v a i l a b i l i t y  o f  goods 
and  s e r v i c e s  t o  t h o s e  d o m i c i l e d  i n  t h e  a r e a  o r  
commun i ty ;

(6) t h e  v a r i e t y  o f  f i s h  a n d  game s p e c i e s  
u s e d  by t h o s e  d o m i c i l e d  i n  t h a  a r e a  o r  
commun i ty ;

(7) t h e  s e a s o n a l  c y c l e  o f  economic  
a c t i v i t y ;

(8) t h e  p e r c e n t a g e  o f  t h o s e  d o m i c i l e d  i n  
t h a  a r e a  o r  community p a r t i c i p a t i n g  i n  h u n t i n g  
and  f i s h i n g  a c t i v i t i e s  o r  u s i n g  w i l d  f i s h  and 
gam e ;

(9) t h e  h a r v e s t  l e v e l s  o f  f i s h  and  game 
by t h o s e  d o m i c i l e d  i n  t h e  a r e a  o r  communi ty ;

(10) t h e  c u l t u r a l ,  s o c i a l ,  a n d  economic 
v a l u e s  a s s o c i a t e d  w i t h  t h e  t a k i n g  and  u s e  o f  
f i s h  and  game;

(11) t h e  g e o g r a p h i c  l o c a t i o n s  w h e r e  t h o s e  
d o m i c i l e d  i n  t h e  a r e a  o r  commun i ty  h u n t  and 
f i s h ;

(12) t h e  e x t e n t  o f  s h a r i n g  a n d  ex ch ange  
o f  f i s h  and  game by t h o s e  d o m i c i l e d  i n  *;he 
a r e a  o r  communi ty ;

(13) a d d i t i o n a l  s i m i l a r  f a c t o r s  t h e  
b o a r d s  e s t a b l i s h  by r e g u l a t i o n  t o  b e  r e l e v a n t  
t o  t h e i r  d e t e r m i n a t i o n s  u n d e r  t h i s  s u b s e c t i o n .

(d) F i s h  s t o c k s  and game p o p u l a t i o n s ,  o r  
p o r t i o n s  o f  f i s h  s t o c k s  and  game p o p u l a t i o n s  
n o t  i d e n t i f i e d  u n d e r  (a) o f  t h i s  s e c t i o n  may 
be t a k e n  o n l y  u n d e r  n o n s u b s i s t e n c a  
r e g u l a t i o n s .

(e) T a k in g s  and  u s e s  of f i s h  and  game 
a u t h o r i z e d  u n d e r  t h i s  s e c t i o n  a r e  s u b j e c t  t o  
r e g u l a t i o n s  r e g a r d i n g  open  and  c l o s e d  a r e a s ,  
s e a s o n s ,  m e thod s  and means, m a rk in g  and 
i d e n t i f i c a t i o n  r e q u i r e m e n t s ,  q u o t a s ,  bag 
l i m i t s ,  h a r v e s t  l e v e l s ,  and  s e x ,  a g e ,  and  s i z e  
l i m i t a t i o n s .  T ak in g s  and u s e s  o f  r e s o u r c e s  
a u t h o r i z e d  u n d e r  t h i s  s e c t i o n  a r e  s u b j e c t  t o  
AS 16.05.831 and  AS 16.30.

(f) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  " r e a ­
s o n a b l e  o p p o r t u n i t y "  means an  o p p o r t u n i t y ,  a s

( c o n t i n u e d . . . )

( . . .co n t inu ed)
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( . . . c o n t i n u e d )
d e t e rm i n e d  by t h e  a p p r o p r i a t e  b o a r d ,  t h a t  
a l l o w s  a s u b s i s t e n c e  u s e r  t o  p a r t i c i p a t e  i n  a 
s u b s i s t e n c e  h u n t  o r  f i s h e r y  t h a t  p r o v i d e s  a 
n o rm a l l y  d i l i g e n t  p a r t i c i p a n t  w i t h  a  
r e a s o n a b l e  e x p e c t a t i o n  o f  s u c c e s s  o f  t a k i n g  o f  
f i s h  o r  game.
AS 16.05.940, a l s o  r e l e v a n t ,  p r o v i d e s  i n  p a r t :

(7) " c u s tom a ry  and  t r a d i t i o n a l "  means 
t h e  noncomm erc ia l ,  l o n g- te rm ,  and  c o n s i s t e n t  
t a k i n g  o f ,  u s e  o f ,  and  r e l i a n c e  upon  f i s h  o r  
game i n  a s p e c i f i c  a r e a  and  t h e  u s e  p a t t e r n s  
o f  t h a t  f i s h  o r  game t h a t  h av e  been 
e s t a b l i s h e d  o v e r  a r e a s o n a b l e  p e r i o d  o f  t im e  
t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  a v a i l a b i l i t y  o f  
t h e  f i s h  o r  game;

e m * •

(24) " p e r s o n a l  u s e  f i s h i n g "  means t h e  
t a k i n g ,  f i s h i n g  f o r ,  o r  p o s s e s s i o n  o f  f i n f i s h ,  
s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s ,  by 
A la sk a  r e s i d e n t s  f o r  p e r s o n a l  u s e  an d  n o t  f o r  
s a l e  o r  b a r t e r ,  w i t h  g i l l  o r  d i p  n e t ,  s e i n e ,  
f i s h  whee l ,  l o n g  l i n e ,  o r  o t h e r  means d e f i n e d  
by t h e  Board  o f  F i s h e r i e s ;

(27) " r u r a l  a r e a "  means a  communi ty  o r  
a r e a  o f  t h e  s t a t e  i n  wh ich  t h e  n on com m erc i a l ,  
c u s t om a ry ,  and  t r a d i t i o n a l  u s e  o f  f i s h  o r  game 
f o r  p e r s o n a l  o r  f a m i l y  c o n s um p t i o n  i s  a 
p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  economy o f  t h e  
community o r  a r e a ;

t e e *

(30) " s u b s i s t e n c e  f i s h i n g "  means t h e  
t a k i n g  o f ,  f i s h i n g  f o r ,  o r  p o s s e s s i o n  o f  f i s h ,  
s h e l l f i s h ,  o r  o t h e r  f i s h e r i e s  r e s o u r c e s  by a 
r e s i d e n t  d o m i c i l e d  i n  a r u r a l  a r e a  o f  t h e  
s t a t e  f o r  s u b s i s t e n c e  u s e s  w i t h  g i l l  n e t ,  
s e i n e ,  f i s h  whee l ,  l o n g  l i n e ,  o r  o t h e r  means 
d e f i n e d  by t h e  Board  o f  F i s h e r i e s ;

( c o n t in u e d . . . )
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c h a p t e r  l ,  SSSLA 1992 c o n t a i n s  t h e  l e g i s l a t i v e  f i n d i n g s ,  p u r p o s e  
and  i n t e n t  w i t h  r e s p e c t  t o  t h a  1992 s u b s i s t e n c e  r e v i s i o n s . ' i0

( . . . c o n t i n u e d )
(31) " s u b s i s t e n c e  h u n t i n g "  means t h e  

t a k i n g  o f ,  h u n t i n g  f o r ,  o r  p o s s e s s i o n  o f  game 
by a r e s i d e n t  d o m i c i l e d  i n  a  r u r a l  a r e a  o f  t h e  
s t a t e  f o r  s u b s i s t e n c e  u s e s  by means d e f i n e d  by 
t h e  Board  o f  Game;

(32) " s u b s i s t e n c e  u s e s "  means t h e  
n on com m e rc i a l ,  c u s t o m a r y  and  t r a d i t i o n a l  u s e s  
o f  w i l d ,  r e n ew a b l e  r e s o u r c e s  by  a r e s i d e n t  
d o m i c i l e d  i n  a r u r a l  a r e a  o f  t h a  s t a t e  f o r  
d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s um p t i o n  a s  food ,  
s h e l t e r ,  f u e l ,  c l o t h i n g ,  t o o l s ,  o r  
t r a n s p o r t a t i o n ,  f o r  t h e  m ak ing  and  s e l l i n g  o f  
h a n d i c r a f t  a r t i c l e s  o u t  o f  n o n e d i b l a  
b y - p r o d u c t s  o f  f i s h  and  w i l d l i f e  r e s o u r c e s  
t a k e n  f o r  p e r s o n a l  o r  f a m i l y  c o n sum p t i o n ,  and 
f o r  t h e  c u s t o m a r y  t r a d e ,  b a r t e r ,  o r  s h a r i n g  
f o r  p e r s o n a l  o r  f a m i l y  c o n s um p t i o n ;  i n  t h i s  
p a r a g r a p h ,  " f a m i l y "  means p e r s o n s  r e l a t e d  by 
b l o o d ,  m a r r i a g e ,  o r  a d o p t i o n ,  a n d  a p e r s o n  
l i v i n g  i n  t h e  h o u s e h o l d  on a  p e rm an en t  
h a s i s [ . ]

20 FINDINGS, PURPOSE, AND INTENT. (a) The 
l e g i s l a t u r e  f i n d s  t h a t

(1) t h e r e  a r e  A l a s k a n s ,  b o t h  N a t i v e  and 
n o n-N a t iv e ,  who h av e  a  t r a d i t i o n a l ,  s o c i a l ,  o r  
c u l t u r a l  r e l a t i o n s h i p  t o  and  d e p e n d e n c e  upon 
t h e  w i l d  r e n ew a b l e  r e s o u r c e s  p r o d u c e d  by 
A l a s k a ' s  l a n d  and w a t e r ;  t h e  h a r v e s t  and u s e  
o f  f i s h  and  game f o r  p e r s o n a l  and  g roup  
c o n s um p t i o n  i s  an i n t e g r a l  p a r t  o f  t h o s e  
r e l a t i o n s h i p s ;

(2) a l t h o u g h  c u s tom s ,  t r a d i t i o n s ,  and 
b e l i e f s  v a r y ,  t h e s e  A l a s k a n s  s h a r e  i d e a l s  o f  
r e s p e c t  f o r  n a t u r e ,  t h e  im p o r t a n c e  o f  u s i n g  
r e s o u r c e s  w i s e l y ,  and  t h e  v a l u e  and  d i g n i t y  o f  
a way o f  l i f e  i n  wh ich  t h e y  u s e  A l a s k a ' s  f i s h  
and game f o r  a s u b s t a n t i a l  p o r t i o n  o f  t h e i r  
s u s t e n a n c e ;  t h i s  way o f  l i f e  i s  r e c o g n i z e d  a s  
" s u b s i s t e n c e " ;

(c o n t in u e d . . . )
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20 ,( . . . c o n t i n u e d )
(3) c u s t om a ry  and t r a d i t i o n a l  u s e s  o f  

A l a s k a ' s  f i s h  and game o r i g i n a t e d  w i t h  A la sk a  
N a t i v e s ,  and have  b e e n  a d o p t e d  and 
s u p p l em e n t e d  by many n o n- N a t i v e  A l a s k a n s  a s  
v e i l ;  t h e s e  u s e s ,  among o t h e r s ,  a r e  
c u l t u r a l l y ,  s o c i a l l y ,  s p i r i t u a l l y ,  and 
n u t r i t i o n a l l y  im p o r t a n t  and  p r o v i d e  a s e n s e  o f  
i d e n t i t y  f o r  many s u b s i s t e n c e  u s e r s ;

(4) w h i l e  A l a s k a ' s  f i s h  and  game a r e  
g e n e r a l l y  s t i l l  p l e n t i f u l ,  t h e s e  r e s o u r c e s  a r e  
n o t  u n l im i t e d  and c a n n o t  p r o v i d e  f o r  e v e ry  
d eB i r e d  u s e ,  now o r  i n  t h e  f u t u r e ;  c o m p e t i t i o n  
f o r  and  t h e  l e v e l  o f  e f f o r t  on  t h e s e  r e s o u r c e s  
h av e  r e q u i r e d  t h e  l e g i s l a t u r e  and  t h e  Board  o f  
F i s h e r i e s  and  Board  o f  Game t o  e s t a b l i s h  a 
p r e f e r e n c e  f o r  s u b s i s t e n c e  among t h e  v a r i o u s  
b e n e f i c i a l  u s e s  o f  f i s h  and  game In  t h e  s t a t e ;  
and

(5) i n  mos t  a r e a s  o f  t h e  s t a t e ,  a 
p r e f e r e n c e  f o r  s u b s i s t e n c e  c a n  b e  p r o v i d e d  
w i t h o u t  an o v e r l y  bu rdensome i n t r u s i o n  upon 
o t h e r  c o n sum p t i v e  u s e s  o f  f i s h  and  game.
(b) I t  i s  t h e  p u r p o s e  o f  t h i s  Act

(1) t o  d e v e l o p  and m a i n t a i n  h e a l t h y  f i s h  
s t o c k s  and  game p o p u l a t i o n s  t h r o u g h  management 
b a s e d  on t h e  s u s t a i n e d  y i e l d  p r i n c i p l e ;  and

(2) t o  p r o v i d e  f o r  a p r e f e r e n c e  f o r  
s u b s i s t e n c e  u s e s  o v e r  o t h e r  c o n s u m p t i v e  u s e s  
o f  f i s h  and  game r e s o u r c e s .
(c) I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t

(1) s u b s i s t e n c e  u s e s  o f  A l a s k a ' s  f i s h  and 
game r e s o u r c e s  a r e  g i v e n  t h e  h i g h e s t  
p r e f e r e n c e ,  i n  o r d e r  t o  accommodate  and 
p e r p e t u a t e  t h o s e  u s e s ;  and

(2) t h i s  A c t  n o t  r e s u l t  i n  s i g n i f i c a n t  
r e a l l o c a t i o n s  o f  f i s h  and  game i n  A l a s k a .
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B- l a  £Hl I lP r g x im l ty  a £  t h a  D om ic i l e "  F a c t o r
U n c o n s t i t u t i o n a l ?
We t u r n  f i r s t  t o  t h e  q u e s t i o n  o f  w h e th e r  l i n k i n g  

e l i g i b i l i t y  f o r  T i e r  I I  s u b s i s t e n c e  s t a t u s  t o  " p r o x im i t y  o f  t h e  
d o m i c i l e  o f  t h e  s u b s i s t e n c e  u s e r "  t o  t h e  t a r g e t  f i s h  o r  game 
p o p u l a t i o n  v i o l a t e s  a r t i c l e  V I I I ,  s e c t i o n s  3, 15, and 17 o f  t h e  
A l a s k a  C o n s t i t u t i o n .  T h i s  q u e s t i o n  i s  g o v e r n e d  by o u r  d e c i s i o n  i n  
McDowell v. S t a t e . 785 p . 2d 1 (A la sk a  1989).

At i s s u e  i n  McDowell was w h e t h e r  p r o v i s i o n s  i n  t h e  1986 
s u b s i s t e n c e  s t a t u t e  wh ich  b a r r e d  a l l  n o n r u r a l  A l a s k a  r e s i d e n t s  f rom 
e l i g i b i l i t y  a s  f i r s t  o r  s e c o n d  t i e r  s u b s i s t e n c e  u s e r s  v i o l a t e d  t h e  
a r t i c l e  V I I I  e q u a l  a c c e s s  c l a u s e s .  H * .  a t  1. We h e l d  t h a t  t h e  
r u r a l  p r e f e r e n c e  was a s p e c i a l  p r i v i l e g e  e x p l i c i t l y  b a r r e d  by  t h e  
f i r s t  s e n t e n c e  o f  s e c t i o n  15 and  i m p l i c i t l y  b a r r e d  by t h e  common 
u s e  and e q u a l  a p p l i c a t i o n  c l a u s e s ,  s e c t i o n s  3 and 17. I d .  a t  6, 
9. We c o n c l u d e d  " t h a t  t h e  r e q u i r e m e n t  c o n t a i n e d  i n  t h e  1986 
s u b s i s t e n c e  s t a t u t e ,  t h a t  one  m u s t  r e s i d e  i n  a  r u r a l  a r e a  i n  o r d e r  
t o  p a r t i c i p a t e  i n  s u b s i s t e n c e  h u n t i n g  and f i s h i n g ,  v i o l a t e s  
s e c t i o n s  3, 15, and 17 o f  a r t i c l e  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n . "  
I d .  a t  9.

C o n c e r n i n g  s e c t i o n s  3, 15,. and  17 o f  a r t i c l e  V I I I ,  we 
o b s e r v e d  t h a t  w h i l e  t h e y  h av e  v a r i e d  r a m i f i c a t i o n s  t h e y  s h a r e  one 
mean ing :  " e x c l u s i v e  o r  s p e c i a l  p r i v i l e g e s  t o  t a k e  f i s h  and
w i l d l i f e  a r e  p r o h i b i t e d . "  I d ,  a t  6. We n o t e d  t h a t  t h e s e  c l a u s e s  
a f f o r d  p r o t e c t i o n  a g a i n s t  t h e  c r e a t i o n  o f  a ^ c l o s e d  c l a s s "  o f  f i s h  
and  game u s e r s ,  I d .  a t  6-7. We o b s e r v e d  t h a t  a l t h o u g h  t h e  s t a t e  
was empowered t o  make d e c i s i o n s  c o n c e r n i n g  which  among s u c h  d i v e r s e
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g r o u p s  a s  c om m e rc i a l ,  s p o r t  and s u b s i s t e n c e  u s e r s  would  h av e  a 
p r e f e r r e d  r i g h t  t o  h a r v e s t  a c e r t a i n  s p e c i e s ,  t h a t  a u t h o r i t y  "d o e s  
n o t  imply  a power  t o  l i m i t  a d m i s s i o n  t o  a u s e r  g r o u p . "  I d .  a t  8. 
We e x p l a i n e d  t h a t  t h e  c o n s t i t u t i o n  doe s  n o t  b a r  " a l l  m e thod s  o f  
e x c l u s i o n  whe re  e x c l u s i o n  i s  r e q u i r e d  f o r  s p e c i e s  p r o t e c t i o n  
r e a s o n s . "  I d .  a t  9. W h i le  we had  no o c c a s i o n  t o  s t a t e  what 
e x c l u s i o n a r y  c r i t e r i a  m ig h t  be  p e r m i s s i b l e  i n  s u c h  c i r c u m s t a n c e s ,  
t h e  o p i n i o n  makes i t  c l e a r  t h a t  r e s i d e n c e - b a s e d  c r i t e r i a  a r e  n o t  
p e r m i s s i b l e .  We b o t h  q u o t e d  and s t r e s s e d  l a n g u a g e  h o l d i n g  t h a t  
p e o p l e  who r e s i d e  n e a r  a f i s h  o r  game p o p u l a t i o n  do n o t  h a v e  a 
h i g h e r  c l a im  t o  t h a t  p o p u l a t i o n  t h a n  s t a t e  r e s i d e n t s  whose 
d o m i c i l e s  a r e  more d i s t a n t :

Where t h e  n e c e s s i t y  f o r  t h e  p r e s e r v a t i o n  
o f  t h e  w i l d  game and  f i s h  e x i s t s  i n  c e r t a i n  
t e r r i t o r i e s  o f  t h e  s t a t e ,  t h a t  t e r r i t o r y  may 
be s e g r e g a t e d  f o r  t h e  p u r p o s e  o f  r e g u l a t i n g  
t h e  r i g h t  t o  t a k i n g  game and  f i s h  t h e r e i n ;  b u t  
t h e  p r i v i l e g e  o f  t a k i n g  and u s i n g  same mus t  be 
e x t e n d e d  t o  t h e  p e o p l e  o f  t h a  s t a t e  o u t s i d e  o f
t ha t 3 rrit.Qry.ypg.n_.tho am t—Serma th a t ara
gi-YAn t o  t h o s e  Who a r e  r e s i d e n t s __
t e r r i t o r y  embraced  i n  t h e  l e g i s l a t i o n .

Ida. a t  12 ( q u o t i n g  Lewis v .  S t a t e . 161 S.W. 154, 155-56 (Ark. 
1913)) (emphas is  added  by  t h i s  c o u r t  i n  McDowell! .

Our h o l d i n g  i n  McDowell i s  c o n t r o l l i n g  h e r e .  The 
r e q u i r e m e n t s  o f  t h a  e q u a l  a c c e s s  c l a u s e s  a p p l y  t o  b o t h  t i e r s  o f  
s u b s i s t e n c e  u s e r s .  J u s t  a s  e l i g i b i l i t y  t o  p a r t i c i p a t e  i n  a l l  
s u b s i s t e n c e  h u n t i n g  and f i s h i n g  c a n n o t  be made d e p e n d e n t  on w h e th e r  
o n e  l i v e s  i n  an  u r b a n  o r  r u r a l  a r e a ,  e l i g i b i l i t y  t o  p a r t i c i p a t e  i n
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T i e r  I I  s u b s i s t e n c e  h u n t i n g  and f i s h i n g  c a n n o t  be b a s e d  on how 
c l o s e  one l i v e s  t o  a g i v e n  f i s h  o r  game p o p u l a t i o n . n

We c o n c l u d e  t h a t  AS 16.05.258 (b) (4) (B) ( i i)  , wh ich  u s e s  
t h e  p r o x im i t y  o f  t h e  d o m i c i l e  o f  t h e  T i e r  I I  s u b s i s t e n c e  p e rm i t  
a p p l i c a n t  t o  t h e  f i s h  o r  game p o p u l a t i o n  wh ich  t h e  a p p l i c a n t  w i s h e s  
t o  h a r v e s t  a s  a b a s i s  f o r  t h e  a p p l i c a n t ’ s  e l i g i b i l i t y ,  v i o l a t e s  
s e c t i o n s  3, 15, and 17 o f  a r t i c l e  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n .

The q u e s t i o n  wh ich  f l o w s  from t h i s  c o n c l u s i o n  i s  w h e t h e r  
t h e  e n t i r e  s u b s i s t e n c e  s t a t u t e  s h o u l d  be d e c l a r e d  u n c o n s t i t u t i o n a l  
o r  w h e th e r  AS 16.05.258(b)(4)(B)(i i)  may b n  s e v e r e d  f rom  t h e  r e s t  
o f  t h e  s t a t u t e .

A. g e n e r a l  s e v e r a b i l i t y  c l a u s e  i s  c o n t a i n e d  i n  AS
01.10.030:

Any law h e r e t o f o r e  o r  h e r e a f t e r  e n a c t e d  
by t h e  A l a s k a  l e g i s l a t u r e  wh ich  l a c k s  a
s e v e r a b i l i t y  c l a u s e  s h a l l  be  c o n s t r u e d  a s  
t h o u g h  i t  c o n t a i n e d  t h e  c l a u s e  i n  t h e  
f o l l o w i n g  l a n g u a g e :  " I f  any p r o v i s i o n  o f  t h i s
Ac t ,  o r  t h e  a p p l i c a t i o n  t h e r e o f  t o  any  p e r s o n  
o r  c i r c u m s t a n c e  i s  h e l d  i n v a l i d ,  t h e  r e m a i n d e r  
o f  t h i s  A c t  and  t h e  a p p l i c a t i o n  t o  o t h e r  
p e r s o n s  o r  c i r c u m s t a n c e s  s h a l l  n o t  b e  a f f e c t e d  
t h e r e b y . "
I n  Lvnden T r a n s p o r t .  I n c .  v. S t a t e . 532 P . 2d 700, 712-

13 (Alaska 1975), we i n d i c a t e d  t h a t  t h i s  c l a u s e  r e v e r s e s  t h e  common
law p r e s um p t i o n  a g a i n s t  s e v e r a b i l i t y  and  c r e a t e s  a  s l i g h t
p r e s um p t i o n  i n  f a v o r  o f  s e v e r a b i l i t y :

S e c t i o n  3 o f  a r t i c l e  V I I I  i s  p a r t i c u l a r l y  s t r o n g  i n  
r e q u i r i n g  t h a t  p r o x im i t y  t o  t h e  r e s o u r c e  be  a  n e u t r a l  f a c t o r .  I t  
r e s e r v e s  " t o  t h e  p e o p l e  f o r  common u s e "  w i l d  f i s h  and  game 
" fw l h e r e v e r  o c c u r r i n g . "
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A p r o v i s i o n  w i l l  n o t  b e  deemed s e v e r a b l e  
" u n l e s s  i t  a p p e a r s  b o t h  t h a t ,  s t a n d i n g  a l o n e ,  
l e g a l  e f f e c t  c a n  be g i v e n  t o  i t  and  t h a t  t h e  
l e g i s l a t u r e  i n t e n d e d  t h e  p r o v i s i o n  t o  s t a n d ,  
i n  c a s e  o t h e r s  i n c l u d e d  i n  t h a  a c t  and  h e l d  
bad  s h o u l d  f a l l . "

I d .  a t  713 ( q u o t i n g  Dorchv  v. K a n s a s . 264 U.S. 236, 290 (1924)).
"The k ey  q u e s t i o n  i s  w h e t h e r  t h e  p o r t i o n  r em a i n i n g ,  o n c e  t h e
o f f e n d i n g  p o r t i o n  o f  t h e  s t a t u t e  i s  s e v e r e d ,  i s  i n d e p e n d e n t  and
c o m p l e t e  i n  i t s e l f  s o  t h a t  i t  may be  p re sumed  t h a t  t h e  l e g i s l a t u r e
wou ld  h av e  e n a c t e d  t h a  v a l i d  p a r t s  w i t h o u t  t h e  i n v a l i d  p a r t . "
Sonneman v, H l c k e l . 836 P . 2d 936, 941 (A laska  1992).

D e l a t i n g  s u b p a r t  ( i i)  f rom  AS 16.05.258(b)(4)(B) r e s u l t s
i n  a s u b s e c t i o n  wh ich  r e q u i r e s  t h e  c r e a t i o n  o f  a T i e r  I I  c l a s s  o f
s u b s i s t e n c e  u s e r s  b a s e d  on d e p e n d e n c e  on t h e  t a r g e t  f i s h  o r  game
p o p u l a t i o n  a n d  t h e  a b i l i t y  o f  t h e  i n d i v i d u a l  s u b s i s t e n c e  u s e r  t o
o b t a i n  fo od  i f  s u b s i s t e n c e  u s e  o f  t h a  p a r t i c u l a r  p o p u l a t i o n  were
r e s t r i c t e d  o r  e l i m i n a t e d .  The s u b s e c t i o n  a s  t h u s  r e d a c t e d  i s
l o g i c a l l y  c o m p l e t e  and  c a p a b l e  o f  b e i n g  g i v e n  l e g a l  mean ing .

W he th e r  t h e  l e g i s l a t u r e  would h a v e  i n t e n d e d  t h e
s u b s e c t i o n  a s  r e d a c t e d  t o  s t a n d  h ad  i t  known t h a t  t h e  p r o x im i t y  o f
t h a  d o m i c i l e  c l a u s e  wou ld  b e  h e l d  u n c o n s t i t u t i o n a l  i s  a  q u e s t i o n
wh ich  c a n n o t  b e  a n sw e r e d  w i t h  c o m p l e t e  c o n f i d e n c e .  However, g i v e n
t h e  im p o r t a n c e  o f  s u b s i s t e n c e  a s  r e f l e c t e d  i n  t h e  l e g i s l a t i v e
f i n d i n g s  p r e f a c i n g  t h e  1992 a c t , 22 p e r i o d s  i n  wh ich  i n d i v i d u a l s
n e e d f u l l y  d e p e n d e n t  on s u b s i s t e n c e  a r e  d e p r i v e d  o f  an o p p o r t u n i t y
t o  h a r v e s t  f i s h  o r  game a r e  t o  b e  a v o i d e d .  A h o l d i n g  t h a t

22 S IS  note  20 s u p ra .
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s u b s e c t i o n  (B)( i i)  i s  n o t  s e v e r a b l e  c o u l d  r e s u l t  i n  s u ch  a p e r i o d .  
G iven  t h i s ,  and  t h e  s t a t u t o r y  p r e s u m p t i o n  i n  f a v o r  o f  s e v e r a b i l i t y ,  
we c o n c l u d e  t h a t  (B)( i i)  i s  s e v e r a b l e .

C. I s .  AS 16 lQ5 .258 f c )  U n c o n s t i t u t i o n a l ?
A l a s k a  s t a t u t e  16.05.258(c) r e q u i r e s  t h e  Boa rd s  t o  

" i d e n t i f y  by r e g u l a t i o n "  n o n s u b s i s t e n c e  a r e a s . 23 I n  t h e s e  a r e a s ,  

t h e  s u b s i s t e n c e  p r i o r i t y  o v e r  s p o r t  and c o m m e r c i a l  u s e s  d o e s  n o t  
aPPly* and t h e  s t a t u t e  s t a t e s  t h a t  " ( t ) h e  b o a r d s  may n o t  p e rm i t  
s u b s i s t e n c e  h u n t i n g  o r  f i s h i n g . "  However, p e r s o n a l  u s e  f i s h i n g 24 
and  s p o r t  h u n t i n g  a r e  a l l o w e d .  As t h e  m e thod s  o f  c o n d u c t i n g  t h e s e  
p u r s u i t s  a r e  s i m i l a r  t o  t h e i r  s u b s i s t e n c e  c o u n t e r p a r t s ,  t h e  
c r i t i c a l  d i f f e r e n c e  i n  n o n s u b s i s t e n c e  a r e a s  i s  t h e  a b s e n c e  o f  t h a  
s u b s i s t e n c e  p r i o r i t y .  When t h i s  I s  a p p r e c i a t e d ,  t h e  s u p e r i o r  
c o u r t ' s  c o n c l u s i o n  t h a t  s e c t i o n  258(c) a u t h o r i z e s  t h e  c r e a t i o n  o f  
" a r e a s  where  s u b s i s t e n c e  a c t i v i t i e s  a r e  f l a t l y  p r o h i b i t e d ,  w i t h o u t  
c o n s i d e r a t i o n  o f  w h e t h e r  t h e  r e s o u r c e s  i n  t h e  a r e a  c o u l d  s u p p o r t  
some k i n d  o f  b a l a n c e  b e tw een  s u b s i s t e n c e ,  s p o r t ,  and  c om m e rc i a l "  
u s e s  may be c r i t i c a l l y  ex am ined .  S u b s i s t e n c e  a c t i v i t i e s  -- f i s h i n g  
w i t h  n e t s  o r  o t h e r  d e v i c e s  o r  h u n t i n g  w i t h  f i r e a r m s  f o r  f o o d  f o r  
p e r s o n a l  and  f a m i l y  c o n sum p t io n  —  a r e  i n  no s e n s e  f l a t l y  
p r o h i b i t e d  i n  n o n s u b s i s t e n c e  a r e a s .  Though s u b s i s t e n c e  p e r m i t s  may 
n o t  be  i s s u e d ,  s u b s i s t e n c e  a c t i v i t i e s  c a n  s t i l l  t a k e  p l a c e .  What 
i s  e l im i n a t e d  i n  n o n s u b s i s t e n c e  a r e a s  i s  t h e  s t a t u t o r y  s u b s i s t e n c e  
p r i o r i t y .  W i t h o u t  t h e  s u b s i s t e n c e  p r i o r i t y ,  a b a l a n c e  may be

23 AS 16.05.258(c) s e t  f o r t h  a t  n o t e  18 s u p r a .
24 See n o t e  18 s u p r a  f o r  a s t a t u t o r y  d e f i n i t i o n .
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s t r u c k  i n  a l l o c a t i n g  f i s h  and game r e s o u r c e s  b e tw een  commerc ia l ,  
s p o r t ,  and  s u b s i s t e n c e  t y p e s  o f  a c t i v i t i e s .  The i n t e r e s t s  o f  a l l  
c om pe t i n g  u s e r s  c a n  be c o n s i d e r e d . 25 W i th  t h e  s t a t u t o r y  
s u b s i s t e n c e  p r i o r i t y  i n t a c t  no b a l a n c e  i s  p o s s i b l e  a s  l o n g  a s  a 
f i s h  o r  game p o p u l a t i o n  i s  n o t  s u f f i c i e n t  t o  p r o v i d e  f o r  a l l  
s u b s i s t e n c e  u s e s .

A n o n s u b s i s t e n c e  a r e a  " i s  an a r e a  o r  communi ty where 
d e p end en c e  upon  s u b s i s t e n c e  i s  n o t  a p r i n c i p a l  c h a r a c t e r i s t i c  o f  
t h e  economy, c u l t u r e ,  and  way o f  l i f e  o f  t h e  a r e a  o r  c om m un i ty . "24 

Under  t h e  1986 s u b s i s t e n c e  s t a t u t e ,  on lv  f i s h  and  game p o p u l a t i o n s  
i n  r u r a l  a r e a s  c o u l d  be  e x p l o i t e d  f o r  s u b s i s t e n c e  p u r p o s e s . 27 a 
" r u r a l  a r e a "  was d e f i n e d  a s  a "communi ty  o r  a r e a  o f  t h e  s t a t e  i n  
wh ich  t h e  n o n com m e rc i a l ,  c u s tom a ry ,  and  t r a d i t i o n a l  u s e  o f  f i s h  o r  
game f o r  p e r s o n a l  o r  f a m i l y  c o n s um p t i o n  i s  a p r i n c i p a l  
c h a r a c t e r i s t i c  o f  t h e  economy o f  t h e  communi ty  o r  a r e a . " 2* Thus, 

t h e  a r e a s  d e f i n e d  a s  " n o n r u r a l "  u n d e r  t h e  1986 s t a t u t e  a r e  now 
d e f i n e d  a s  " n o n s u b s i s t e n c e  a r e a s "  u n d e r  t h e  1992 s t a t u t e .  What t h e  
1992 s t a t u t e  a d d s  i s  t h e  r e q u i r e m e n t  t h a t  t h e  Boa rd s  j o i n t l y  
c o n s i d e r  t h e  r e l a t i v e  im p o r t a n c e  o f  s u b s i s t e n c e  i n  a g i v e n  a r e a

25 See AS 16.05.251(e) (Board h a s  " a u t h o r i t y  t o  a l l o c a t e  
r e s o u r c e s  among a l l  f i s h e r i e s . " ) ;  P e n i n s u l a  Mktg. A s s ' n  v .  S t a t e . 
817 P . 2d 917 (A la ska  1991) ("The Board  o f  f i s h e r i e s  may a l l o c a t e  
f i s h e r y  r e s o u r c e s  among, p e r s o n a l  u s e ,  s p o r t ,  g u i d e d  s p o r t ,  and 
c om m e rc i a l  f i s h e r i e s . " ) .

24 AS 16.05.258(c) s e t  f o r t h  a t  n o t e  18 s u p r a .
27 Ch. 52, s  6, SLA 1978; AS 16.05.258(a) (1986) s e t  f o r t h  

a t  n o t e  9 s u p r a .
21 Ch. 52, S 11/ SLA 1978; AS 16.05.940(25) (1986). Under 

t h e  1992 a c t  t h i s  d e f i n i t i o n  i s  fo u nd  i n  AS 16.05.940(27).
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b a s e d  on tw e l v e  e n um e r a t e d  so c io- e conom ic  f a c t o r s . 29 Even t h i s  d i d  

n o t  s i g n a l  a c h a n g e  i n  p r a c t i c e ,  however ,  a s  t h e  tw e lv e  f a c t o r s  
p a r a l l e l  t w e l v e  f a c t o r s  e x p r e s s e d  i n  a r e g u l a t i o n  u s e d  by t h e  
B oa rd s  t o  d e t e r m i n e  w h e t h e r  an a r e a  was " r u r a l . " 30

The s u p e r i o r  c o u r t  h e l d  t h a t  AS 16.05.2 58(c) i s  
u n c o n s t i t u t i o n a l  f o r  r e a s o n s  wh ich  we have  sum mar iz ed  above .  See 
s u p r a  a t  7-8. Much o f  t h e  c o u r t ' s  r a t i o n a l e  was b a s ed  on t h e  
p r o x im i t y  o f  t h e  d o m i c i l e  r e q u i r e m e n t  o f  AS 16 .05 .258(b)(4)(B)(ii) 
wh ich  e f f e c t i v e l y  b a r r e d  r e s i d e n t s  o f  n o n s u b s i s t e n c e  a r e a s  from 
p a r t i c i p a t i n g  i n  T i e r  I I  h u n t s .  With  t h e  p r o x i m i t y  o f  t h e  d o m i c i l e  
r e q u i r e m e n t  s t r i c k e n ,  t h e  r e m a i n i n g  d e t r im e n t  t o  r e s i d e n t s  o f  
n o n s u b s i s t e n c e  a r e a s  i d e n t i f i e d  by t h e  s u p e r i o r  c o u r t  i s  a c l a im  
o f  d i f f e r e n t i a l  t r e a t m e n t  b a s e d  on i n c o n v e n i e n c e :  "(O)n ly
r e s i d e n t s  o u t s i d e  o f  n o n s u b s i s t e n c e  a r e a s  . . . a r e  a f f o r d e d  
c o n v e n i e n t  l o c a l  s u b s i s t e n c e  a c c e s s  t o  f i s h  and  game r e s o u r c e s . "

I n c o n v e n i e n c e  i s  i n  no s e n s e  t h e  e q u i v a l e n t  o f  a b a r  t o  
e l i g i b i l i t y  f o r  p a r t i c i p a t i o n  i n  s u b s i s t e n c e  h u n t i n g  and  f i s h i n g  
and d o e s  n o t  s u f f i c e  t o  t r i g g e r  an  a n a l y s i s  u n d e r  t h e  e q u a l  a c c e s s  
c l a u s e s ,  w h a t  we r e c e n t l y  s t a t e d  i n  T on a a s s  S p o r t - F i s h i n g  A s s 'n  
v. S t a t e . 866 P . 2d 1314, 1318 (A laska  1994), i s  a l s o  a p p l i c a b l e  t o  
t h e  c u r r e n t  c a s e :

We h a v e  h e l d  t h a t  t h e  "common u s e "  c l a u s e  
o f  a r t i c l e  V I I I ,  s e c t i o n  3, t h e  " n o  e x c l u s i v e  
r i g h t  o f  f i s h e r y "  c l a u s e  o f  s e c t i o n  15, and  
t h e  " u n i f o rm  a p p l i c a t i o n "  c l a u s e  o f  s e c t i o n  17 
a r e  n o t  i m p l i c a t e d  u n l e s s  l i m i t s  a r e  p l a c e d  on

2 9  AS 16.05.258(c)(1)-(12) s e t  f o r t h  a t  n o t e  18 s p p p a .
30 5 AAC 99.012 (1986) .
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t h a  a d m i s s i o n  t o  r e s o u r c e  u s a r  g ro u p s .
McDowell v., S t a t e . 785 P . 2d 1, 8 & n.14
(A la ska  1909); s e e  a l s o  Ows ichek  v. S t a t e .
Gu ide  L i c e n s i n g  & Co n t r o l  B o a r d . 763 P . 2d 488,
492 (A laska  1988). A r t i c l e  V I I I  l i m i t a t i o n s  
on t h e  s t a t e ' s  power t o  r e s t r i c t  a c c e s s  t o  
n a t u r a l  r e s o u r c a  U3«r g r o u p s  do  n o t  a p p l y  t o  
t h e  s t a t e ' s  a u t h o r i t y  t o  a l l o c a t e  f i s h e r y  
r e s o u r c e s  among s p o r t ,  c o m m e r c i a l ,  and 
s u b s i s t e n c e  u s e r s .  I n  K en a i  P e n i n s u l a  
L E l s h e rm an ’s  Cooper a t i v e  A s s ' n  v .  S t a t e . 628 
P . 2d 897 (A laska 1981)] we s a i d :

W h i le  s e c t i o n  15 d o e s  p r o h i b i t
g r a n t i n g  monopoly f i s h i n g  r i g h t s ,  
t h a t  s e c t i o n  was n o t  m e a n t  t o  
p r o h i b i t  d i f f e r e n t i a l  t r e a t m e n t  o f  
s u c h  d i v e r s e  u s e r  g r o u p s  a s
com m e rc i a l ,  s p o r t s ,  and  s u b s i s t e n c e  
f i s h e rm e n .  To c o n c l u d e  t h a t ,  
b e c a u s e  a c e r t a i n  s p e c i e s  i s  made 
a v a i l a b l e  f o r  s p o r t  f i s h i n g  i n  a 
g i v e n  a r e a ,  commerc ia l  f i s h i n g  o f  
t h a  same s p e c i e s  i n  t h e  same a r e a  
mus t  a l s o  be  a l low ed ,  wou ld  b e  t o  go 
f a r  beyond  t h e  p u r p o s e  o f  t h e  
s e c t i o n .

628 P . 2d a t  904.
The f a c t  t h a t  r e s i d e n t s  o f  n o n s u b s i s t e n c e  a r e a s  must  

t r a v e l  i n  o r d e r  t o  u t i l i z e  s u b s i s t e n c e  p e r m i t s  i s  n o t  a l i m i t a t i o n  
t o  t h e i r  a d m i s s i o n  t o  a s u b s i s t e n c e  u s e r  g r o u p . 31 F u r t h e r ,  j u s t  a s

I n  S t a t e  v. H e b e r t . 803 P . 2d 863 (A la sk a  1990), we u p h e ld  
a g a i n s t  a c l a im  o f  a r t i c l e  V I I I  v i o l a t i o n  a. s y s t e m  wh ich  f r a n k l y  
was d e s i g n e d  t o  f a v o r  l o c a l  f i s h e rm e n .  I d .  a t  864. Under t h i s  
s y s t em ,  ’• s u p e r- e x c l u s i v e "  d i s t r i c t s  w e re  im po s ed  i n  two B e r i n g  Sea 
s a c  r o e  h e r r i n g  f i s h e r i e s .  F i she rmen  who f i s h e d  i n  one s u p e r ­
e x c l u s i v e  d i s t r i c t  c o u l d  n o t  f i s h  f o r  h e r r i n g  i n  any o t h e r  
d i s t r i c t ,  s u p e r - e x c l u s i v e  o r  o t h e rw i s e .  I d .  F i s h e rm en  who f i s h e d  
i n  any  o t h e r  d i s t r i c t  c o u l d  n o t  p a r t i c i p a t e  i n  e i t h e r  super** 
e x c l u s i v e  d i s t r i c t .  14. While  t h i s  s y s t e m  i n c o n v e n i e n c e d  and  
l i m i t e d  t h e  f i s h i n g  o p t i o n s  b o th  o f  f i s h e rm e n  r e s i d i n g  a d j a c e n t  t o  
e a c h  s u p e r - e x c l u s i v e  d i s t r i c t  and t h o s e  i n  more  d i s t a n t  l o c a t i o n s ,  
we h e l d  t h a t  t h e  e q u a l  a c c e s s  c l a u s e s  w e r e  n o t  v i o l a t e d ;  I d .  a t  
866. Both  g r o u p s  had  an  e q u a l  o p p o r t u n i t y  t o  f i s h  i n  a l l  d i s t r i c t s  
e x c e p t  t h e  s u p e r - e x c l u s i v e  d i s t r i c t s ,  o r  i n  on e  o f  t h a  s u p e r ­
e x c l u s i v e  d i s t r i c t s  b u t  no o t h e r  d i s t r i c t .  I d .
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t h e  f a c t  t h a t  a c e r t a i n  s p e c i e s  i s  made a v a i l a b l e  f o r  s p o r t  f i s h i n g  
i n  a g i v e n  a r e a  d o e s  n o t  mean t h a t  t h e  same s p e c i e s  must  be  made 
a v a i l a b l e  f o r  c om m e rc i a l  f i s h i n g  i n  t h e  same a r e a ,  t h e  f a c t  t h a t  
a c e r t a i n  s p e c i e s  i s  made a v a i l a b l e  f o r  s p o r t  o r  commerc ia l  u s e  i n  
a g i v e n  a r e a  d o e s  n o t  mean t h a t  t h e  c o n s t i t u t i o n  commands t h a t  t h e  
same s p e c i e s  b e  made a v a i l a b l e  i n  t h e  same a r e a  f o r  p r i o r i t y
s u b s i s t e n c e  u s e .

The l e g i s l a t u r e  m and a t e d  t h a t  t h e  Boa rd s ,  i n
d e t e r m i n i n g  wh ich  a r e a s  a r e  t o  be  n o n s u b s i s t e n c e  a r e a s ,  make 
d e c i s i o n s  a l l o c a t i n g  f i s h  and  game r e s o u r c e s  among com pe t in g  u s e r s .  
Such d e c i s i o n s  a r e  c o n s t i t u t i o n a l l y  r e q u i r e d  u n d e r  a r t i c l e  V I I I ,  
s e c t i o n  4 o f  t h e  A l a s k a  C o n s t i t u t i o n . 32 "T he  s t a t e  may, i n d e e d  
m u s t ,  make a l l o c a t i o n  d e c i s i o n s  b e tw e e n  s p o r t ,  c om m e rc i a l ,  and
s u b s i s t e n c e  u s e r s . "  McDowell v .  S t a t e . 785 P . 2d 1, 8 (A laska  
1989). A l l o c a t i o n  d e c i s i o n s  e n t a i l  a com p lex  m i x t u r e  o f
b i o l o g i c a l ,  h i s t o r i c a l ,  and s o c i o - e c o n om ic  f a c t o r s . 33 These  
f a c t o r s  a r e  " o f t e n  c o m p e t i n g . "  T o n o a s s  S p o r t  F i s h i n g  A s s ' n . 866 
P . 2d a t  1319.

I n  r e v i e w i n g  a l l o c a t i o n  d e c i s i o n s  made by t h e  Board , a 
d e f e r e n t i a l  s t a n d a r d  o f  r e v i e w  i s  em p loy ed .  Boa rd  d e c i s i o n s  a r e  
u p h e l d  s o  l o n g  a s  t h e y  a r e  n o t  u n r e a s o n a b l e  o r  a r b i t r a r y  and p r o p e r  
p r o c e d u r e s  h a v e  b een  f o l l o w e d .  I d .  (B o a r d ' s  d e c i s i o n  f a v o r a b l e

3 3 SBB n o t e  17 s u p r a .

See. e.g<., as 1 6 .0 5 . 2 5 1 (e)? Tpnqaaa Sport
7 . S t a t e . 866 P . 2d 1314 (A laska  1994); G i l b e r t  v .  S t a t e .  D e p ' t  o f  
F i s h  6 Gams* 803 P . 2d 391 (A laska  1990); M e i e r  v .  S t a t e .  Bd. o f  
F i s h e r i e s . 739 P . 2d 172 (A laska 1937).
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t o  c om m e rc i a l  t r o l l e r s  c o n c e r n i n g  a l l o c a t i o n  o f  k i n g  sa lmon in  
S o u t h e a s t  A l a s k a  n o t  ^ u n r e a s o n a b l e  o r  a r b i t r a r y " ) ; G i l b e r t  v. 

S t a t e ,  D e o ' t  o f  F i s h  & Game, 803 P . 2d 391, 399 (Alaska 1990)
(B o a r d ' s  d e c i s i o n  a l l o c a t i n g  so c k ey e  sa lm on  be tw een  commerc ia l  
f i s h i n g  i n t e r e s t s  i n  two a r e a s  on t h e  A l a s k a  P e n i n s u l a  n o t  
a r b i t r a r y  o r  u n r e a s o n a b l e ) ; Me ie r  v. S t a t e ,  Bd. o f  F i s h e r i e s . 739 
P . 2d 172, 174-175 (A la ska  1987) (B o a rd ' s  d e c i s i o n  a l l o c a t i n g
s o c k e y e  s a lm on  be tw een  com m erc i a l  s e t n e t t e r s  an d  d r i f t n e t t e r s  i n  
B r i s t o l  Bay " r e a s o n a b l e  and n o t  a r b i t r a r y , " ) .  We h av e  n o t  
s u b j e c t e d  a l l o c a t i o n  d e c i s i o n s  t o  t h e  more r i g o r o u s  l e a s t  
r e s t r i c t i v e  a l t e r n a t i v e  t e s t  employed i n  c a s e s  where  e n t r y  i n t o  a 
u s e r  c l a s s  i s  r e s t r i c t e d .  Compare McDowel l . 785 P . 2d a t  10; 
QW lgheKf 763 P . 2d a t  498 n .17 ; and  J o h n s  v .  Commerc ia l  F i s h e r i e s 
E n t r y  Comm'n, 758 P . 2d 1256, 1266 (A laska  1988) , w i t h  T o n c a s s . 866 
P . 2d a t  1319; G i l b e r t , 803 P . 2d a t  399; and  M e i e r . 739 P . 2d a t  
175.34 A l l o c a t i o n  d e c i s i o n s  a r e  s o  complex  and  m u l t i - f a c e t e d  t h a t  
t h e y  a r e  n o t  am enab le  t o  a n a l y s i s  u n d e r  s u c h  a  t e s t .

W h i le  we s t a t e d  i n  G i l b e r t  t h a t  " t o  s a t i s f y  t h e  u n i f o rm  
a p p l i c a t i o n  c l a u s e  o f  a r t i c l e  V I I I ,  s t a t e  f i s h  and  game r e g u l a t i o n s  
c r e a t i n g  n o n u n i f o rm  c l a s s i f i c a t i o n s  m us t "  h a v e  a  l e g i t i m a t e  and 
im p o r t a n t  p u r p o s e  and  " ( t ] h e  means u s e d  t o  f u r t h e r  t h e  im p o r t a n t  
s t a t e  p u r p o s e  mus t  be  c a r e f u l l y  drawn and d e s i g n e d  f o r  ' t h e  l e a s t  
p o s s i b l e  i n f r i n g e m e n t  on a r t i c l e  V I I I ' s  o p e n  a c c e s s  v a l u e s , ' "  
G i l b e r t  803 P . 2d a t  399, we d i d  n o t  u s e  t h i s  t e s t  i n  G i l b e r t . We 
w en t  on t o  s t a t e  t h a t  a l l o c a t i o n  " d e c i s i o n s  a r e  w i t h i n  t h e  power 
o f  t h e  Board ,  s o  lo n g  a s  t h e y  a r e  n o t  a r b i t r a r y  and u n r e a s o n a b l e  
an d  a r e  ' c o n s i s t e n t  w i t h  and r e a s o n a b l y  n e c e s s a r y  t o  t h e  
c o n s e r v a t i o n  and  d e v e lo pm en t  o f  A l a s k a  f i s h e r y  r e s o u r c e s , ' "  i d .  
( q u o t i n g  McDowel l . 785 P . 2d a t  10; Kena i  P e n i n s u l a . 628 P . 2d a t  
903), and  r e v i ew e d  t h e  a l l o c a t i o n  d e c i s i o n  i n  q u e s t i o n  u n d e r  t h i s  
s t a n d a r d .
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I n  t h i s  c a s e ,  t h e  c o u r t  d i d  n o t  r e a c h  t h e  q u e s t i o n  o f  
w h e t h e r  t h e  j o i n t  B oa rd s  a c t e d  u n r e a s o n a b l y  o r  a r b i t r a r i l y  i n  
c r e a t i n g  t h e  Anchorage/MatSu/Kena i  n o n s u b s i s t e n c e  a r e a .  I n s t e a d ,  
t h e  c o u r t  r u l e d  t h a t  t h e  s t a t u t e  was i n v a l i d  on  i t s  f a c e  u s i n g  a 
l e a s t  r e s t r i c t i v e  a l t e r n a t i v e  t e s t .  G iven  t h e  p r o x im i t y  o f  t h e  
d o m i c i l e  T i e r  I I  r e q u i r e m e n t ,  u s e  o f  t h i s  t e s t  was n o t  e r r o r ,  f o r  
t h a t  r e q u i r e m e n t  e r e c t e d  a b a r  t o  a d m i s s i o n  t o  a u s e r  c l a s s .  
However, w i t h  t h i s  r e q u i r e m e n t  s t r i c k e n  f rom  t h e  s t a t u t e ,  t h i s  t e s t  
no l o n g e r  a p p l i e s .

A l a s k a  S t a t u t e  16.05.258(c), a s  i t  s t a n d s  w i t h o u t  t h e  
d o m i c i l e  p r o x im i t y  r e q u i r e m e n t ,  c o n t a i n s  no c h a r a c t e r i s t i c s  
i m p l i c a t i n g  t h e  e q u a l  a c c e s s  c l a u s e s  o f  a r t i c l e  V I I I .  i t  b a r s  no 
A l a s k a n  f rom  p a r t i c i p a t i n g  i n  any  f i s h  o r  game u s e r  c l a s s .  As 
t h e s e  c l a u s e s  fo rmed t h e  b a s i s  f o r  t h e  s u p e r i o r  c o u r t ' s  d e c i s i o n  
and  no a l t t r n a t i v e  g r o u n d s  f o r  u p h o l d i n g  t h e  c o u r t ' s  d e c i s i o n  h ave  
b e e n  a r g u e d ,  t h e  d e c i s i o n  mus t  be r e v e r s e d .

IV. qpyctVSIfllf
The T i e r  I I  p r o x im i t y  o f  t h e  d o m i c i l e  f a c t o r  v i o l a t e s  

s e c t i o n s  3, 15, and 17 o f  a r t i c l e  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  
b e c a u s e  i t  b a r s  A la sk a  r e s i d e n t s  f rom p a r t i c i p a t i n g  i n  c e r t a i n  
s u b s i s t e n c e  a c t i v i t i e s  b a s e d  on where  t h e y  l i v e .  The s t a t u t o r y  
s e c t i o n  m an d a t i n g  t h e  c r e a t i o n  o f  n o n s u b s i s t e n c e  a r e a s  d o e s  n o t  
v i o l a t e  t h e s e  s e c t i o n s .  The ju dgm en t  o f  t h e  s u p e r i o r  c o u r t  i s  
REVERSED and t h i s  c a s e  i s  REMANDED f o r  f u r t h e r  p r o c e e d i n g s  
c o n s i s t e n t  w i t h  t h i s  o p i n i o n .
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QBPER AWARDING FEES AND COSTS

F i l e  No. S-6162

Unde r  A p p e l l a t e  R u le s  508 (e) and  (f) (l) , a t t o r n e y ’s  f e e s  
o f  $1,000. a r e  aw a rd e d  t o  a p p e l l a n t ,  a n d  a p p e l l a n t  s h a l l  s e r v e  and  
f i l e  w i t h  t h i s  c o u r t  by  Mav 19. 1995 a n  i t e m i z e d  and  v e r i f i e d  b i l l  
o f  c o s t s  i n  c o m p l i a n c e  w i t h  A p p e l l a t e  R u le  508(d).

E n t e r e d  a t  t h e  d i r e c t i o n  o f  J u s t i c e  am a t t h ew s  on May 9,
1 9 9 5 .
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Sam  E. McDGWELL, Dale E. . ,idu- 
rant, Ronald Mahle and Harold 

Eastwood, Appellants,
v .

STATE of Alaska, A laska Department of 
Fish ''-nd Game, A laska Board o f F ish ­
eries, Alaska Board of Game and Don 
W. Collinsworth, Commissioner of Fish 
and Game, Appellees,

The A laska Fede ra t ion  of Natives, P ro tec­
to rs of the Land  d/b/a Numan Kitlut- 
sisti, Tony V aska and Walter Charley, 
on beha lf  o f  h im se lf  and all o ther per­
sons s im ila rly  situated, Inter- 
venors/Appellees.

No. S-2732.
Supreme Court o f Alaska.

Dec. 22, 1989.
Rehearing Denied March 2, 1990.

Action was brought challenging consti­
tu tiona lity of fish and game preference 
statute. The Superior Court, Third Judicial 
D istrict, Anchorage, Douglas J. Serdahely, 
J., granted summary judgment fo r State, 
and appeal was taken. The Supreme 
Court, Matthews, C.J., held tha t statute 
granting preference to rural residents to 
take fish and game fo r subsistence pur­
poses violates Alaska constitutional provi­
sions prohibiting exclusive or special p riv i­
leges in the tak ing o f fish and w ildlife.

Reversed and remanded.
Compton and Moore, JJ., concurred 

and filed opinions.
Rabinowitz, J., dissented and filed 

opinion.

Fish
Game <̂ =1

Statute gran ting preference to rura l 
residents to take fish and game fo r subsist­
ence purposes violates Alaska constitution­
al provisions p roh ib it!-g  exclusive or spe­
cial privileges in the taking o f fish and
I .  For ease of reference, citations to chapter 52 

SLA  1986 in this opinion will be to the appnvri-

wild life . Const. A rt. 8, §§ 3, 15, 17; AS 
16.05.258(c), 16.05.9-10(25. 30).

Cheri C. Jacobus, Ross, Gingras, Bailey 
& Miner, P.C., Anchorage, fo r appellants.

La rri Irene Spengler, Asst. A tty . Gen., 
Gr?"e Berg Schaible, A tty . Gen., Juneau, 
fo r appellees.

Donald Craig Mitchell, Anchorage, for 
intervenors/appellees.

Before MATTHEWS, C.J., and 
RABINOW ITZ, BURKE, COMPTON 
and MOORE, JJ.

OPIN ION
MATTHEWS, Chief Justice.

INTRODUCTION
This case challenges chapter 52 SLA 

1986 which grants a preference to rural 
residents to take fish and game fo r subsist­
ence purposes. The only requirement to be 
met by a subsistence fisherman or hunter 
is residency in a ru ra l area o f the state.

xhe ru ra l preference is challenged under 
several provisions o f the Alaska Constitu­
tion: the common use clause, article V III, 
section 3; the no exclusive rig h t o f fishery 
clause, article V I I I ,  section 15; the uniform 
application clause, article V III ,  section 17; 
the equal righ ts clause, article I, section 1; 
and the due process clause, article I, sec­
tion 7. In addition, violation o f the equal 
protection and due process clauses of the 
United States Constitution is claimed. For 
the reasons tha t follow, we hold that the 
ru ra l preference violates article V III ,  sec­
tions 3, 15 and 17 o f the Alaska Constitu­
tion.

FACTUAL AND 
PROCEDURAL SETTING

The 1986 a c t1 defines subsistence fishing 
and hunting as activities which can be un­
dertaken only "by a resident domiciled in a 
ru ra l area of the s ta te . . . . ”  Subsistence

ate section of the Alaska Statutes where that act
is codified.
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uses are also defined in terms o f residency 
in rura l areas:

‘ ‘Subsistence uses" means the noncom­
mercial. customary and traditional uses 
o f wild, renewable resources by a res!- 
dent domiciied i.i a rura l area o f the sta.e 
fo r direct personal or fam ily consumption 
as food, shelter, fuel, clothing, tools, or 
transportation, for the making and sell­
ing o f handicraft articles out o f non-edi­
ble by-products of fish and w ild life re­
sources taken fo r personal or fam ily con­
sumption, and fo r the customary trade, 
barter, or sharing fo r personal or fam ily 
consumption.

AS 16.05.940(30). A "ru ra l area" is defined 
as "a community or area o f the state in 
which the noncommercial, customary, and 
traditional use o f fish or game fo r personal 
or fam ily consumption is a principal charac­
teristic of the economy o f the community 
or area." AS 16.05.940(25).

Appellants are Alaska residents who 
have engaged in subsistence hunting and 
fish ing in the past and wish to continue to 
do so. Under the 1986 act, they are dis­
qualified as subsistence users because they 
reside in areas classified as non-rural by 
the jo in t Boards o f Fisheries and Game. 
Appellants McDowell arid Mahle reside in 
Anchorage, Bondurant resides in Cooper 
Landing, and Eastwood resides in the com­
munity o f McKinley Park.

The 1986 act requires the Board o f Fish­
eries and the Board o f Game to decide 
what portion o f each fish stock and game 
population can be harvested consistent w ith 
the principle o f sustained yield. Next the 
Boards must determine how much of the 
harvestable portion is needed to satisfy 
subsistence needs. I f  the harvestable por­
tion o f any stock or population is not s u ff i­
cient to accommodate all consumptive uses 
— sport, personal use, and commercial— 
then subsistence uses 

shall be accorded a preference over other 
consumptive uses, and the regulations 
shall provide a reasonable opportunity to 
satisfy the subsistence uses. I f  the har­
vestable portion is suffic ient to accommo­
date the subsistence uses o f the stock or 
population, then the Boards may provide

for other consumptive uses o f the re­
mainder o f the harvestable portion.

AS 16.05.258(c). I f  the harvestable portion 
o f a stock or population is insuffic ient to 
satisfy all subsistence needs, all non-sub­
sistence uses are barred, and the Boards 
are required to distinguish among subsist­
ence users by applying three criteria: “ (1) 
customary and direct dependence on the 
fish stock or game population as the main­
stay o f livelihood; (2) local residency; and 
(3) availability o f alternative resources." 
Id.

This case was brought in 1983 as a chal­
lenge to the 1978 subsistence statute, chap­
ter 151, section 4 SLA 1978. The 1978 
statute established that subsistence hunt­
ing and fishing had prio rity  over other uses 
o f fish and game stocks. Like the 1986 
statute, it provided for two tiers o f subsist­
ence users. In the firs t tier were those 
who could take fish or game for subsist­
ence purposes when populations were ade­
quate to satisfy all subsistence needs. The 
second tie r was lim ited to those who could 
take fish and game for subsistence pur­
poses when populations were inadequate to 
supply all subsistence needs. The 1978 
statute distinguished the second tier of 
subsistence users from the f irs t tie r on the 
basis o f the same three factors utilized in 
the 1986 statute, namely, customary and 
direct dependence, local residency, and 
availability o f alternative resources. Id. 
However, unlike the 1986 statute, the 1978 
statute did not impose a rura l residency 
requirement as a condition to becoming a 
firs t-tie r subsistence user.

The appellants' initia l complaint chal­
lenged the second-tier subsistence priority 
o f the 1978 statute. The complaint was 
amended several times to expand on the 
original theory and add challenges to vari­
ous regulations. A ll parties submitted mo­
tions fo r summary judgment. The superior 
court granted some o f these motions and 
deferred others on October 24, 1984. Be­
fore the deferred motions could be ruled 
on, this court decided Madison v. Alaska 
D epartm ent o f  Fish and Game, 696 P.2ti 
168 (Alaska 1985), which struck down, as 
inconsistent w ith the 1978 statute, subsist­
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ence fishing regulations which imposed a 
rural residency requirement on first-tier 
subsistence users. Id. 178.

The next event of significance was the 
passage in 1986 of chapter 52 SLA 1986, 
which, as noted, provides that only rural 
residents can be first- or second-tier sub­
sistence users. Following passage of this 
act, the appellants again amended their 
complaint, challenging the rural preference 
on constitutional grounds. Both the appel­
lants and the state moved for summary 
judgment. The superior court granted the 
motion of the state and denied the motion 
of the appellants. Judgment was entered 
on the basis of this ruling.

The setting of this case would not be 
complete without mention of the Alaska 
National Interest Lands Conservation Act 
(ANILCA), enacted by Congress in 1980.2 
Section 3114 of this act requires that on 
federal public lands in Alaska, subsistence 
uses are to be given priority over the tak­
ing of fish and wildlife for other purposes. 
Under ANILCA, only rural Alaska resi­
dents are entitled to a subsistence priority.3 
ANILCA requires federal management of 
public lands in Alaska in order to ensure 
the subsistence priority.4 However, feder­
al management may be supplanted by the 
state so long as the state enacts and imple­
ments subsistence laws “which are consist­
ent with, and which provide for the defini­
tion, preference, and participation specified 
in" ANILCA.5
2. 16 U.S.C.A. §§ 3101-3233 (West 1985).

3. ANILCA § 804, 16 U.S.C.A. § 3114, states:
Except as otherwise provided in this Act 

and  other Federal laws, the taking on public 
lands of fish and  wildlife for nonwasteful 
subsistence uses shall be accorded priority 
over the taking on such lands of fish and 
wildlife for other purposes. Whenever it is 
necessary to restrict the taking of populations 
of  fish and wildlife on such lands for subsist­
ence uses in o rde r  to protect the continued 
viability of such populations, or to continue 
such  uses, such priority shall be implemented 
th rough  appropria te  limitations based on the 
application of the following criteria:

(1) customary and  direct dependence upon 
the populations as the mainstay of livelihood;

(2) local residency; and
(3) the availability of alternative resources. 

(Em phasis  added).

After this court's Madison decision, the 
Secretary of the Interior notified the state 
that state law was no longer consistent 
with ANILCA and that federal manage­
ment would begin unless consistency was 
achieved by June 1, 1986. Kenaitze Indi­
an Tribe v. State o f  Alaska. 860 F.2d 312, 
314 (9th Cir.1988), cert, denied, —  U.S.
 , 109 S.Ct. 3187, 105 L.Ed.2d 695
(1989). With the passage of the 1986 act, 
the Interior Department has stated that 
Alaska is once again in compliance with 
ANILCA. Id.

After final judgment was entered by the 
superior court, the 9th Circuit Court of 
Appeals ruled that the definition of ''rural” 
in the 1986 act does not comply with § 3113 
of ANILCA. Id. 860 F.2d at 318. ‘‘Rural," 
in ANILCA, according to the court, refers 
to “sparsely populated" areas; "rural is 
the antonym of urban and includes all ar­
eas in between cities and towns of a partic­
ular size." Id. at 316-17. The court re­
ferred to Census Bureau standards under 
which “the urban population consists of 
people living in communities of 2,500 or 
more, while the rural population comprises 
everyone else.” Id. at 317. Thus, the 1986 
act’s subsistence-oriented definition was 
held inconsistent with ANILCA.

Bondurant and Eastwood both reside in 
rural areas as Kenaitze has interpreted 
ANILCA’s use of that term. They are 
thus probably entitled to injunctive relief 
under ANILCA, 16 U.S.C.A. § 3117(a).6

ANILCA § 803, 16 U.S.C.A. § 3113, defines 
the term "subsistence uses" as used in ANILCA 
to mean

the custom ary  and  traditional uses by rural 
Alaska residents o f  wild, renewable resources 
for direct personal o r  family consumption as 
food, shelter, fuel, clothing, tools, or transpor­
tation; for the making and selling of handi­
craft articles out of nonedible byproducts of 
fish and  wildlife resources taken for personal 
o r  family consum ption; for barter, o r  sharing 
for personal o r  family consumption; and for 
custom ary  trade.

(Emphasis added.)

4. 16 U.S.C.A. § 3115(c).

5. 16 U.S.C.A. § 3115(d).

6. Such relief has not been requested in this case, 
and  the question w hether  the § 3117(a) remedy
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However, the Kenaitze decision does not 
change the issues presented in this aopeal 
because the 1986 statute remains fully ap­
plicable to all non-federal lands.

Background and Purpose o f  the 
1986 Statute

Prior to 1978, urban residents could en­
gage in subsistence hunting and fishing. 
However, there was no statutory prefer­
ence given to subsistence over sport or 
commercial fishing or sport hunting. With 
the enactment of chapter 151 SLA 1978, 
subsistence hunting-and fishing was given 
such a priority. Madison, 696 P.2d at 174 
n. 12. The 1978 statute did not bar urban 
residents from eligibility as first-tier sub­
sistence users. Madison, 696 P.2d at 176. 
However, a regulation adopted by the 
Board of Fish and Game did exclude urban 
residents. 5 AAC 01.597. Madison held 
that this regulation violated the 1978 stat­
ute. Id.

In 1985 the Alaska House of Representa­
tives adopted a letter of intent which ac­
companied the bill that became the 1986 
subsistence act. 1985 House Journal 1246. 
The letter explained the rural preference of 
the 1986 act as follows:

This limitation of the definition of “sub­
sistence uses" recognizes that Alaska is 
unique, and unlike any of the other forty- 
nine states, the economy of many rural 
communities in rural areas in Alaska is 
significantly dependent upon partic­
ipation by the resident of these commu­
nities in the takirg of ?ish stocks and 
game populations for personal and fami­
ly consumption. Further, ihe legislature 
finds that the general health and welfare 
of these citizens is significantly tied to 
their participation in these activities.

Id. at 1229-30. In making this determina­
tion, the legislature sounded a theme that 
was also expressed by Congress in enact­
ing ANILCA. The House Committee on

is available only in federal courts has not been 
briefed.

7. Senator Fisher, a member of the Senate Re­
source Committee, noted in the Senate floor 
debate: "(TJhis legislation will provide the

Interior and Insular Affairs determined 
that:

After consideration of the testimony at 
the subcommittee's hearings and town 
meetings throughout Alaska and review 
of studies done by a variety of federal, 
state, academic, and other agencies and 
groups, the Committee has no doubt 
about the importance of subsistence uses 
to the rural people of Alaska. Reliable 
evidence was given to the Committee 
demonstrating that fifty percent of the 
food for three-quarters of the Native 
families in Alaska's small and medium 
villages is acquired through subsistence 
uses, and 40 percent of such families 
spend an average of 6 to 7 months of the
year in subsistence activities__

H.R.Rep. No. 1045, 95th Cong., 2d Sess., at 
181 (1978). The intervenors in this appeal 
similarly expressed the purpose of the ru­
ral preference as follows:

If village access to fish and game is 
overwhelmed by competition from the 
tens of thousands of sportsmen who 
Alaska's fortuitous oil wealth has drawn 
to the urban centers, the effect on the 
rural village economy would be adverse, 
and the effect on the health and welfare 
of rural residents would be even more so.
An additional purpose of the 1986 sub­

sistence law is to retain state management 
of fish and game on federal lands by meet­
ing the requirements of ANJLCA.7

Urban-Rural Subsistence Patterns
Appellants' basic objection to the 1986 

act is that by excluding from eligibility as 
subsistence users all urban dwellers and by 
including all rural dwellers, the act unfairly 
excludes some urban residents who have 
lived a subsistence lifestyle and desire to 
continue to do so, while needlessly includ­
ing numerous rural residents who have not 
engaged in subsistence hunting and fish­
ing. Appellants claim, in other words, that 
the urban/rural criterion is both unfairly

boards the tools to solve the problems in harvest 
disruption that followed Madison, and will as­
sure  the state will retain management of fish 
and game throughout Alaska by meeting the 
requirem ents of  the federal subsistence law."
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under-inclusive, because it excludes deserv­
ing’ urban residents, ?.nd over-inclusive, be­
cause it includes undeserving rural resi­
dents. Appellants instead suggest that the 
right to subsistence should depend upon 
individual needs and traditions, not on 
one’s place of residence.

The record supports the appellants’ claim 
that there are substantial numbers of ur­
ban subsistence users. A state study of 
subsistence use patterns8 found that of 
some 255 holders of subsistence salmon 
permits for the 1980 Tanana River fishery, 
approximately 207<> exhibited the attributes 
commonly associated with a traditional sub­
sistence lifestyle, even though they all re­
sided in the urban Fairbanks area. The 
report states:

Despite their residence in or near popu­
lated areas of the Fairbanks North Star 
Borough, these households generally par­
ticipated in the wage economy on a sea­
sonal basis and had longer histories of 
participation in the fishery, lower cash 
incomes, and somewhat larger household 
sizes than the majority of users. Some 
of these households have longstanding 
cultural ties to the subsistence fishery. 
For these more intensive users, fishing in 
sub-district Y-6C was less a recreational 
outing than an integral component of 
their way of life in Interior Alaska. 
Their residence in an area which is cur­
rently defined by regulation as urban, 
coupled with escalating demands upon 
the resource base, however, raise ques­
tions about whether these more intensive 
u.ses can continue in the future.

Study at 12. Similarly, in the city of Ho­
mer, an urban area under the regulations:,9 
the study reports that 38.2% of the city 
residents obtained at least one-half of their 
meat and fish supply from personal hunt­
ing and fishing activities. Id. at 162.

Likewise, the study documents the fact 
that numerous Alaskans who live in areas 
classified by the regulations as rural do not
8. R J .  Wolfe and L.J. Ellanna Resource Use and  

Socioeconomic Systems: Case Studies o f Fishing 
and Hunting in Alaskan Communities, Technical 
Paper Number 61, Alaska Department of Fish 
and  Game, Division of Subsistence, Juneau, 
March, 1983 (her inafter "Study").

engage in subsistence activities. For ex­
ample, in the City of Sitka, which is classi­
fied as rural, although it has a population 
of 7,803, some 26% of the households sam­
pled did no hunting and 77’ did no fishing. 
Id. at 235. Similarly, in the City of Nome, 
population 3,249, which is also rural under 
the regulations, id. at 93, some 57° of all 
households use no locally taken fish or 
game. Id. at 111.

The study also amply supports the crit­
ical importance of subsistence hunting and 
fishing to residents of the numerous small 
and remote villages of our state. For ex­
ample, in the Wade Hampton census area 
of Western Alaska, the average annual per 
capita cash income was only $2,737 (1979),10 
id. at 30, and the average household har­
vested 4,597, dressed weight, pounds of 
fish and game each year. Id. at 42.

The Article VIII Clauses—History 
and Analysis

A.
Section 15 of article VIII of the Alaska 

Constitution provides:
No exclusive right or special privilege of 
fishery shall be created or authorized in 
the natural waters of the State. This 
section does not restrict the power of the 
State to limit entry into any fishery for 
the purposes of resource conservation, to 
prevent economic distress among fisher­
men and those dependent upon them for 
a livelihood and to promote the efficient 
development of aquaculture in the State.

Section 3 of article ViII provides: 
Wherever occurring in their natural 
state, fish, wildli:fe, and waters are re­
served to the people for common use.

Section 17 of article VIII provides:
Laws and regulations governing the use 
or disposal of natural resources shall ap­
ply equally to all persons similarly situ­
ated with reference to the subject matter

9. 5 AAC 99.014.

10. Th_ 1979 statewide average was $11,152. 
Study at 30.
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and purpose to be served by the law or 
regulation.
Although the ramifications of these 

clauses are varied, they share at least one 
meaning: exclusive or special privileges to 
take fish and wildlife are prohibited. Sec­
tion 15 states this explicitly with respect to 
fisheries. The proceedings of our Constitu­
tional Convention show that the same 
meaning was intended with respect to sec­
tions 3 and 17.

A memorandum of the Constitutional 
Convention Committee on Resources ex­
presses the view that the common use 
clause has as one of its purposes a prohibi­
tion on exclusive grants or special privi­
leges. The memorandum states: "The ex­
pression 'for common use’ implies that 
these resources are not to be subjec* to 
exclusive grants or special privileges as 
v.as so frequently the case in ancient royal 
tradition.” Alaska Constitutional Conven­
tion Papers, Folder 210, Papers Drafted by 
Committee on Resources, entitled "Terms."

The Committee on Resources commenta­
ry with respect to the uniform application 
clause states:

This section is intended to exclude any 
especially privileged status for any per­
son in the use of natural resources sub­
ject to the disposition of the state.

6 Proceedings of the Alaska Constitutional 
Convention 84 (Dec. 16, 1955).

In Oivsichek v. State, 763 P.2d 488 (Alas­
ka 198S), we observed that the article VIII 
provisions were designed to ensure to the 
public the broadest possible access to wild­
life. We noted that "the common use 
clause impose[s] upon the state a trust 
duty to manage the fish, wildlife and water 
resources of the state for the benefit of all 
the people.” Id. at 495 (emphasis added). 
"[A] minimum requirement of this duty is a 
prohibition against any . . .  special privi­
leges.” Id. at 496. In State v. Ostros/cy, 
667 P.2d 1184, 1191 (Alaska 1983), we ob­
served that the common use and no exclu­
sive right of fisher}' clauses reflected "anti- 
exclusionist values."

Appellants contend that the rural resi­
dency requirement amounts to an exclusive 
or special privilege prohibited explicitly by

section 15 and implicitly by sections 3 and 
17. They focus on Hynes v. Grimes Pack­
ing Co., 3.37 U.S. 86, 69 S.Ct. 968, 93 L.Ed. 
1231 ( )), a case which interpreted sec­
tion 1 of the White Act, former 48 U.S.C. 
§§ 220-224 (1941), under which Alaska 
fisheries were regulated before statehood, 
In Hynes, the Supreme Court held that the 
White Act prohibited granting a prefer­
ential right to fish to Native residents of 
the Karluk Reservation. Id. at 123, 89 
S.Ct. at 989. This case is of precedential 
importance, they contend, because section 
15 was based on section 1 of the White Act.

In response, the state agrees that the 
first sentence of section 15 is based on 
i'ection 1 of the White Act. However, the 
state distinguishes Hynes on the grounds 
that the exclusive right to fish there was 
available to "a closed class." In contrast, 
it argues there is no closed class here be­
cause "people may become eligible to par­
ticipate in subsistence uses by establishing 
their domicile in a rural area." Further, 
the state relies on Kenai Peninsula Fish­
erm en's Cooperative Association v. State, 
628 P.2d 897, 904 (Alaska 198’; which held 
that section 15 does not r differential 
treatment between commercial, sport, and 
subsistence fishermen. The intervenors’ 
argument in response relies exclusively on 
this case.

The parties correctly agree that the no 
exclusive right of fishery clause is based on 
section 1 of the White Act. The commenta­
ry concerning the exclusive right of fishery 
clause prepared by the Committee on Re­
sources of the Constitutional Convention 
states:

This section is intended to serve as a 
substitute for the provision prohibiting 
the several right of fisheries in the White 
Act. Instead of using the terminology of 
that Act the purposes sought by it are 
given expression in a prohibition of ex­
clusive right or special privileges of any 
person to the fisheries of the state.

6 Proceedings of the Alaska Constitutional 
Convention Proceedings at 87 (Alaska Leg­
islative Council).
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The language of the White Act, for 
which the no exclusive right clause is 
meant to be a substitute, is as follows: 

Provided, that every such regulation 
made by the Secretary of the Commerce 
shall be of general application within the 
particular area to which it applies, and 
that no exclusive or several right of fish­
ery shall be granted therein, nor shall 
any citizen of the United States be denied 
the right to take, prepare, cure, or pre­
serve fish or shellfish in any area of the 
waters of Alaska where fishing is permit­
ted by the Secretary of the Commerce. 

Act of June 6, 1924, ch. 272, § 1, 43 Stat. 
464.

The appellants' reliance on Hynes as an 
explanation of the meaning of the bar on 
exclusive rights and special privileges is 
apt. At issue in Hynes was a regulation of 
the Secretary of the Interior 11 prohibiting 
commercial salmon fishing in all waters 
within 3,000 feet of the shores of the Kar- 
luk Reservation. 337 U.S. at 92, 69 S.Ct. at 
973. The Secretarial Order made an excep­
tion which allowed Natives residing on the 
Reservation and their licensees to fish in 
these waters. Id. The Supreme Court 
held that this exception in favor of the 
Native residents and their licensees violat­
ed section 1 of the White Act. The court 
stated:

[W]e think it clear that its proviso, "that 
no exclusive or several right of fishery 
shall be granted therein," applies to com­
mercial fishing by Natives equally with 
fishing companies, nonresidents of Alas­
ka or other American citizens and so 
applies whether those Natives are or are 
not residents on a reservation. We find 
nothing in the White Act that authorizes

11. Regulatory jurisdiction over the adm in is t ra ­
tion of the White Act was transferred from the 
Department of Commerce to the Departm ent of 
the Interior, effective July 1, 1939; Hynes, 337 
U.S. at 92 r, 4, 69 S.Ct. at 973 n. 4.

12. We do not agree with Justice Rabinowitz's 
statement in dissent that the limitation struck 
down in Hynes was predicated solely on the fact 
that the users were Indians. Infra at 18. Both 
ethnic status and local residency were required
as the regulation in question applied to "natives 
in possession of [the Karluk] reservation." 337

the Secretary of the Interior to grant 
reservation occupants the privilege of ex­
clusive commercial fishing rights___
"Exclusive,” as used in Section 1 of the 
White Act, forbids not only a grant to a 
single person or corporation but to any 
special group or number of peopie. The 
legislative history set out above shows 
this. The offending regulations which 
brought about the enactment of the pro­
viso in § 1 of the White Act were admin­
istered so as to limit fishing to those who 
had been using the fisheries before the 
regulations.

337 U.S. at 122, 69 S.Ct. at 988.11
As noted above, the state seeks to distin­

guish Hynes on the ground that Hynes 
involved a closed class of recipients of a 
special privilege, whereas the 1986 subsist­
ence law does not because anyone who 
wants to hunt and fish for subsistence pur­
poses can move to a rural area. We find 
this argument unpersuasive. If it were 
valid, virtually any discrimination based on 
residence would be justified—the residents 
of the disfavored area could simply move. 
Such a rationale is inconsistent with the 
prevailing appro^:!'. in territoria rdfscrimi- 
nation cases,~which is to subject territorial 
classifications to scrufihy- u’nder_the equal 
prd tection~clauseT~ Gilman v. Martin, 662 
P.2d 120, 125 (Alaska 1983); Neuman, Ter­
ritorial Discrimination, Equal Protec­
tion, and Self-Determination, 135 U.Pa. 
L.Rev. 261, 274-75 (1987).

The state's and the intervenors’ reliance 
on Kenai Peninsula  is also off the mark. 
That case merely affirmed what article 
VIII, section 4 13 says explicitly—that pref­
erences among beneficial uses of fish and

U.S. at 92, 69 S.Ct. at 973. In any case, the 
quote in the text makes it clear that if the 
exception had been based solely on residence, 
rather than on residence and race, it would also 
have been struck down.

13. Article VIII, section 4 of the Alaska Constitu­
tion provides:

Fish, forests, wildlife, grasslands, and  all o th­
er replenishable resources belonging to the 
State shall be utilized, developed, and m ain­
tained on the sustained yield principle, subject 
to preferences among beneficial uses.
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game may be legislatively or administra­
tively established. We stated in Kenai Pe­
ninsula:

While section 15 does prohibit granting 
monopoly fishing rights, that section was 
not meant to prohibit differential treat­
ment of such diverse user groups as com­
mercial, spoit, and subsistence fisher­
men. To conclude that, because a cer­
tain species is made available for sport 
fishing in a given area, commercial fish­
ing of the same species must also be

14. The foregoing also answer > Justice Rabinow- 
itz's conten tion  that our interpretation of the 
equal access clauses of article VIII is in conflict 
w ith art ic le  VIII section 4. We have consistent­
ly taken the position that limits on admission to 
user  g roups  are subject to scrutiny und er  the 
article  VIII equal access clauses. See State v. 
Ostrosky, 667 P.2d 1184, 1189 (Alaska 1983); 
Owsicltek v. State, 763 P.2d 488, 492 (Alaska 
1988).

15. The legislative history of the White Act is in 
accord . Congressional debate at the time the 
White Act was proposed demonstra ted  concern  
that Alaska residents and non-residents alike 
w ere  being excluded from Alaska fisheries. The 
deba te  also demonstrated Congress' desire that 
Alaska fisheries be equally accessible to every­
one:

Mr. Robinson. The Secretary of Comm erce 
sought to give exclusive right to fish in certa in  
Alaskan water, and out of this attempt to give 
exclusive i.ghts to fish, thus depriving a large 
n u m b e r  of  the people the right to pursue their  
usual vocation, great complaint arose. This 
bill, however, denies to the Secretary of Com­
m erce  any power to grant an  exclusive right 
to fish and  requires him to give everyone equal 
rights within the areas where fishing is perm it­
ted.

Mr. Jo n es  of Washington. The bill removes 
the principal cause of com plaint with refer­
ence  to the exercise of power by the Secretary 
of C o m m e rc e . . . .  Within the two reserva­
tions [of restricted fishing areas] that were 
c rea ted  by Executive Order a year  or two agu 
the Secretary of Commerce has seen fit to 
m ake  regulations under which outsiders 
m ight not go in order to fish. In o ther  words, 
those  w ho are already located there, if [the 
Secretary] thought they took all the fish that 
should  be taken, were given the full rights, 
a n d  nobody else could go in there and  take 
fish.
Mr. King: They were given exclusive rights. 
Mr. Jones of Washington. They m ay be 
called exclusive rights, but I want to say this 
in justice to the Secretary of Commerce:

allowed, would be to go far beyond the 
purpose of the section.

628 P.2d at 904 (footnote omitted). The 
state may, indeed must, make allocation 
decisions between sport, commercial, and 
subsistence users. That authority, how­
ever, does not imply a power to limit admis­
sion to a user group.14

Section 1 of the White Act guaranteed 
equal access to fisheries regardless of resi­
dence. The language of the Act and Hynes 
make this clear.15 Alaska’s constitutional

W hen I cam e back thin fall, and came down 
here, and  wc were considering mailers of this 
kind, the Delegate from Alaska and I talked 
over the m atter  with reference to those exclu­
sive rights, and I saw the Secretary of Com­
merce, and the Secretary of Commerce h im ­
self said that he would be glad to have that 
d iscretion taken away, that certainly he was 
not in favor of that policy, but those who 
w ere  on the ground and who had been deal­
ing with the m atter  especially and who might 
be considered to be expens had recom ­
m ended and urged that that policy be p u r­
sued. I will say, in justice to him, that he said 
frankly that he would prefer net to have that 
absolute power, so I can say for him that he is 
glad that this provision is put in the bill p ro ­
hibiting him from granting exclusive rights 
within the fishing areas up there.

Mr. R tb inson . 1 have been unable to find 
any  au thority  for [the Secretary] to grant ex­
clusive rights of fishery. It was about that 
alleged abuse of authority  that most of the 
com plaints  arose; namely, that the Secretary 
in som e instances had created reservations, 
and  in others had granted in certain waters 
the exclusive right to fish, usually to large 
corporations o r  packing concerns, which de­
prived the fishermen of the opportunity to 
pursue  their occupations; and they desired 
very m uch  the provision that is in this bill, 
which secures to every citizen of the United 
States the right to fish in Alaskan waters upon 
equal terms and without discrin. ination. The 
bill deprives the Secretary of any power . . .  to 
grant exclusive rights to fish in Alaskan wa­
ters.

65 Cong.Rec. 9520-21 (1924) (emphasis added).
Based in part upon the Congressional debate 

identified above, Hynes concluded that
[T]he legislative history of the White Act 

only emphasizes w ha t the statute clearly says, 
that is, no special privileges in Alaskan fishing 
preserves.

Hynes, 337 U.S. at 120, 69 S.Ct. at 987 (footnote 
omitted).
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framers were aware of H y n e s As noted, 
section 15 of article YUI was meant to be a 
substitute for section 1 of the White Act 
and to further its purposes.17 It follows 
that section 15 likewise was meant to en­
sure an equal right to participate in fisher­
ies, regardless of where one resides.

Although section 15 pertains only to fish­
eries, the prevention of grants of exclusive 
or special privileges with respect to fish 
and game is also one purpose of the com­
mon use and the uniform application claus­
es.18 It follows that the grant of special 
privileges with respect to game based on 
one's residence is also prohibited.

We therefore conclude that the require­
ment contained in the 1986 subsistence 
statute, that one must reside in a rural 
area in order to participate in subsistence 
hunting and fishing, violates sections 3, 15, 
and 17 of article VIII of the Alaska Consti­
tution.19

B.
The conclusion we have reached does not 

mean that everyone can engage in subsist-1 
ence hunting or fishing. We do not imply I 
that the constitution bars all methods o f1 
exclusTorTwhere exclusion is required for 
species protection "reasons! We hold only
16. A memo of the Committee on Resources de ­

fining terms states the following und er  "White 
Act Provisions 48 U.S.C.A. 222:”

That every such regulation made by the Secre­
tary shall be of general application within the 
particular area to which it applies, and  that 
no exclusive or general right of fishery shall 
be granted therein, nor shall any citizen of  the 
U.S. be denied the right to take, prepare, cure, 
o r  preserve fish or  shellfish in any a rea  of the 
waters of Alaska where fishing is permitted  by 
the Secretary  The word "exclusive" for­
bids not only a grant to a single person or  
corporation, but to any special group o r  n u m ­
ber of people. (Hynes-Grimes Karluk Reser­
vation)

Alaska Constitutional Convention Papers, Fold­
er 210.

17. Commentary on Article on S.ate Lands and  
Natural Resources, 6 Proceedings of the Alaska 
Constitutional Convention at 87.

18. See supra pages 5 and 6.

19. Justice Rabinowitz states in his dissenting 
opinion tha! he does not interpret the statu te to

lliat the residency criterion used it. the 
l986"~3ct which~~conciusively excludes all 
urban residents from subsistence hunting 
and'TisIImg^egardless^oFtheir individual 
characteristics is unconstitutional.

I We are not called uponirPtHiscase to 
rule on what selection criteria might be 
constitutional. It seems appropriate, how­
ever, to note that any system which closes 
participation to some, but not all, appli­
cants will necessarily create a tension with 
article VIII. In such cases, assuming that 
the exclusionary criterion is not per se im­

permissible, our decisions suggest that de­
manding scrutiny is appropriate.

We alluded to this in State v. Ostrosky, 
667 P.2d 1184 (Alaska 1983) in discussing 
the interplay between the constitutionally 
allowed limited entry system, which was 
permitted by amendment to article VIII, 
section 15, and the common use and no 
exclusive right of fisheries clauses. We 
stated:

[SJince the common use clause of section 
3 and the no exclusive right of fishery 
clause of section 15 remain in the consti­
tution, the premise of the argument is 
that whatever system of limited entry is 
imposed must be one which, consistent 
with a feasible limited entry system, en-
mcan that "eligibility to participate in subsist­
ence ur s is determined solely with reference to 
where an individual lives." Infra at 17. That, 
however, clearly is the case with respect to 
first-tier subsistence users. Urban resident may 
not be subsistence users because subsistence 
uses are by definition limited to rural residents. 
AS 16.05.940(30), quoted supra at pp. 1-2. Yet 
all rural residents may be first-tier subsistence 
users without regard to their individual charac ­
teristics. The regulation on which Justice Rabi­
nowitz relies, 5 AAC 99.010(b), defines custom ­
ary and traditional uses but does not state that 
first-tier subsistence rights can be limited to 
customary and traditional users. As we stated 
in Madison "the phrase 'customary and  tradi­
tional'  modifies the word 'uses’ . . .  it does not 
refer to users." 696 P.2d at 174. The state 
acknowledges that only in the second-L .r  sub­
sistence context may individual characteristics 
separate those rural residents who may be sec­
ond-tier subsistence users from those who are 
ineligible. Brief of Appellees, p. 8. The state 
also notes that the need for a second-tier limita­
tion has, to date, not arisen. Id.
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tails the least possible impingement on 
the common use reservation and on the 
no exclusive right of fishery clause. The 
argument concludes that free transfer­
ability does not entail the least possible 
impingement on the anti-exclusionist val­
ues which these proviYons reflect.
. . .  [T]he premise of this argument is 
logical.

Id. at 1191. We expressed the same theme 
in Johns v. Commercial Fisheries E n try  
Commission, 758 P 2d 1256 (Alaska 1988) 
concerning the obligation of the Commer­
cial Fisheries Entry Commission to estab­
lish an optimum number of entry permits. 
We stated in Johns:

In [Ostrosky ], we noted that there is a 
tension between the limited entry clause 
of the state constitution and the clauses 
of the constitution which guarantee open 
fisheries. We suggested that to be con­
stitutional, a limited entry system should 
impinge as little as possible on the open 
fishery clauses consistent with the con­
stitutional purposes of limited entry, 
namely, prevention of economic distress 
to fishermen and resource conservation.
O strosky   The optimum number
provision of the Limited Entry Act is the 
mechanism by which limited entry is 
meant to be restricted to its constitution­
al purposes. Without this mechanism, 
limited entry has the potential to be a 
system which has the effect of creating 
an exclusive fishery to ensure the wealth 
of permit holders and permit values, 
while exceeding the constitutional pur­
poses of limited entry. Because this risk 
of unconstitutionality exists, the [Com­
mercial Fisheries Entry Commission] 
should not. delay in embarking on the

20. Another expressed purpose is to aid c om m u­
nities whose residents are dependent on subsist­
ence, as distinct from aiding the individual resi­
dents. This is not a purpose separate  from aid 
to  individual comm unity  m em bers  where  the 
a id  goes directly to the individuals. As we stat­
ed in Slate Enserch, 787 P.2d 624, 634 (Alas­
ka 1989): "It would not make sense to conclude 
tha t a statute may not discrim inate  between resi- 

1 den ts  of two areas in o rd e r  to aid the residents of
i the m ore disadvantaged area, but that such a 

sta tu te  could discriminate between residents of

optimum number process, except where
there is a substantial reason for doing so. 

Id., 758 P.2d at 1266 (footnote omitted).
Most recently in Ousichek, we suggested 

that section 17 of article VIII, the uniform 
application clause, “may require ‘more 
stringent review' of a statute than does the 
equal protection clause in cases involving 
natural resources " Owsichek, 763 P.2d at 
498 n. 17 (quoting Gilman v. Mat tin, 662 
P.2d 120. 126 (Alaska 1983)). We also cited 
with approval Justice Rabinowitz’s dissent 
in Ostrosky, 667 P.2d at 1196 which em­
ploys a least restrictive alternative ap­
proach in view of the “highly important 
interest running to each person within the 
state" by virtue of the common use clause. 
763 P.2d at 492 n. 10.

In reviewing legislation which burdens 
the equal access clauses of article VIH.the 
purpose of the tmrderTmust be at least 
importanr~-The'rffeans used to accomplish 
the purpose must be designed-for the least 
possible infringement on article. VIII’s open 
access~values. Ostrosky, supra at 1191, 
Johns,^supra  at 1266.

We employ this method of analysis in the 
present case as an alternative ground of 
decision. Using this approach, we conclude 
that the rural-urban residency criterion is 
unconstitutional for the reasons that fol­
low.

One purpose of the 1986 act is to ensure 
that thnse-Alaskans- whoneeiT toengage in 
subsistence hunting and fishing in order to 
provide for their basic necessities are able 
to_da_so. This is an important interest.^) 
However, the means used to accomplish 
this purpose are extremely crude. There 
are, as noted above, substantial numbers of 
Alaskans living in areas designated as ur­
ban who have legitimate claims as subsist-

iwo areas in o rd e r  to aid the communities in the 
more d isadvantaged area. The comm unities are 
mcr :ly the collective sum of the residents."

A third purpose  is to comply with ANILCA in 
order to retain state fish and game control on 
federal lands. It is difficult to view this as a 
sufficiently im portan t  purpose. ANILCA docs 
not require state compliance. Slate control 

' merely for the sake of control is a questionable 
goal when the te rm s infringe upon the open 
access values of article VIII.
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ence users. Likewise, there are substantial 
numbers of Alaskans living in areas desig­
nated as rural who have no legitimate 
claims. A classification scheme employing 
individuarttTarSctenstics would; be~ Less in- 
vasive_of the article-VIII open access val­
ues. andjnuclwnor^3 ^_tiL_acconiplis_h the 
purpose-Qt-the-3ta.tute.than the urban-rural 
criterion.

We note that several other jurisdictions 
have struck down intrastate residential 
preferences in fish and game statutes. 
These authorities support our view that the 
equal access clauses of article VIII, which 
are a special type of equal protection guar­
anty, bar the residential discrimination im­
posed in this case.21 Lewis v. State, 110 
Ark. 204, 161 S.W. 154 (1913) contains an 
excellent historical statement:

When it becomos necessary for the 
propagation and preservation of wild 
game and fish for the use of the public, 
the people acting in their sovereign ca­
pacity, through their lawmaking power, 
may pass laws to regulate the right of 
each individual which he enjoys in com­
mon with every other member of the 
community to use of same. But when 
the sovereign undertakes to regulate or 
restrain the individual in its right as a 
member of the community to enjoy the 
right to take and use this common prop­
erty of all, it must do so upon the same 
terms to all members of the community 
alike. The common right, which one indi- 
vidual of the whole community is enfTtTed

21. See Slate v. Bryan, 87 Fla. 56. 99 So. 327, 330 
(1924) (state law levying S10 and S50 license tax 
on state residents who are  non-residents of cer­
tain counties, as a prerequisite  to hun ting  in 
those counties, when residents of those counties 
pay only $1 or  J1.25, violates equal protection): 
Slate v. Barkley, 192 N.C. 184, 134 S.E. 454, 455 
(1926) (state law levying 53 hun ting  fee on  n o n ­
resident hunters in the county, and  a Si fee on 
residents of the county, held invalid in that it 
taxed inhabitants unequally): Harper v. Gallo­
way, 58 Fla. 255, 51 So. 226, 229 (1910) (state 
law that required citizens of the sta te  of  Florida 
who were not residents of M arion County to 
give a prev'ous notice of intention to  hunt and 
to pay a special license tax for the  privilege of 
hunting game in Marion County, while no  no­
tice or license tax was required of  residents of 
Marion County, denied equal protection of  the 
laws); Bruce v. Director, Dep't o f Chesapeake 
Bay Affairs, 261 Md. 585, 276 A.2d 200, 208

to enjoy as much as another, cannot be 
m~adg~by_jaw thg~gxchisive privilege of 
the people of a certain clasT or .section 
qpon terms and conditions that do not 
apply-to—the^utiwie-peopie^tke^This 

"rTgTTTwhich one individual has in common 
with every other individual in the com­
munity to take and us*: fish and game, 
ferae naturae, is one that has existed 
from the remotest times, and, although 
at one time in England after the Norman 
Conquest the right to take fish and game 
was claimed as a royal prerogative to the 
exclusion of the people, it was restored 
to them by the Barons at Runnyinade in 
1215, and was declared in the great char­
ter which they wrested from King John. 
“The rights," says Green, "which the 
barons claimed for themselves they 
claimed for the nation at large.” 
Green’s History of the English People, 
vol. 4, pp. 252-254.

These rights were confirmed and es­
tablished ever thereafter in England by 
acts of Parliament, and they have come 
down to us from the laws of England and 
may be regarded as a common heritage 
of tne English-speaking people. See 
Parker v. People, 111 111. 581, 53 Am. 
Rep. 643. Also Geer v. Conn., 161 U.S. 
519, 16 Sup.Ct. 600, 40 L.Ed. 793; Mar­
tin  v. Waddell, [41 U.S.] 16 Pet. 367, 10 
L.Ed. 997. The only justification for a 
law regulating and restricting the com- 
RTOTT righT*of individuals t.o take" wild
(1971) (statutes prohibiting crabber from crab ­
bing in waters of county o 'h e r  than his county 
of residence and prohibiting oystermen from 
going to waters of another  county  invalid): 
Power, More About Oysters Than You Wanted 
To Know, 30 Matyland L.Rev. 199, 218 (1970) 
("A county  non-resident represents no peculiar 
threat to the fishery but merely the same threat 
as represented by a county resident.").

But see Commonwealth v. Hilton, 174 Mass. 
29, 54 N.E. 362, 364 (1899) (selectmen of a town 
may prohibit the digging of  c lams by nonresi­
dents  of the town): State v. Norton, 335 A.2d 
607, 615 (Me. 1975) (stale had compelling g o -  
e rnm enta l interest in conservation of  its clams 
and its attempt to achieve that purpose by, in 
part,  authorizing municipalities to apply a resi­
dent-nonresident s tandard in licensing shell 
fisheries did not unconstitutionally discriminate 
against nonresidents).
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game and fish is the necessity for pro­
tecting "thT- sarne from extinction^ .and 
thus to preserve and perpetuate to the 
indTvKJuaTrnernbers of Uae community the 
in^enabT&jjghts which theŷ  have had 
frorrTTTme immemorial. While the state, 
hdldTnglHeUtle to game and fish, so to 
speak, in trust for every individual mem­
ber of the community, may pass laws to 
regulate the rights of each individual in 
the manner of taking and using the com­
mon property, yet, as we have already 
stated, this must be done, under the Con- 
stif.ntinn, upon the same terms to all the 
people. No special privileges or immum- 
ties can be conferred.

Where the necessity for the preserva­
tion of the wild game and fish exists n 
certain territories of the state, that terri­
tory may be segregated for the purpose 
of regulating the right to taking game 
and fish therein; but the privilege o f  
tak ing  and using same m ust be extend­
ed to the people o f  the state outside o f  
the territory upon the same terms that 
are given to those who are residents o f  
the territory embraced in the legisla­
tion. Hayes v. Territory, 2 Wash.T. 
286, 5 Pac. 927. In the cases of State v. 
Higgins, 51 S.C. 51, 28 S.E. 15, 38 L.R.A. 
561, and Harper v. Galloway, 58 Fla. 
255, 51 South. 226, 26 L.R.A. (N.S.) 794, 
19 Ann.Cas. 235, the question here in­
volved was considered and determined in 
accord with the doctrine we have an­
nounced.

Id. 161 S.W. at 155-156 (footnote omitted, 
emphasis added).

CONCLUSION
Our disposition of this case makes it un­

necessary to discuss the other grounds ad­
vanced by appellants. For the above rea­
sons, the judgment of the superior court is 
reversed. This case is remanded to the 
superior court with instructions to issue a 
declaratory judgment that the rural prefer­
ence of ch. 52 SLA 1986 is unconstitutional 
and to take such further action as may be 
appropriate.

REVERSED and REMANDED.

COMPTON and MOORE, JJ., 
concurring.

RABINOWITZ, J., dissenting.
COMPTON, Justice, concurring.
I agree with Part A of the opinion, hold­

ing that this preferential scheme violates 
art. VIII, sections 3, 15 and 17 of t! y 
Alaska Constitution.

I express no opinion regarding Part B as 
it is superfluous to. the decision.

CMOORE, Justice, concurring. ̂
The court correctry“concludes that chap­

ter 52, SLA 1986 ("the Act") violates the 
Alaska Constitution. I write separately to 
explain my understanding of the court’s 
holding in part B of the section entitled 
"The Article VIII Clauses—History and 
Analysis,” which I join, and because I dis­
agree with the court's analysis in part A.

Equal Protection
The Act is motivated by a compelling 

purpose, ensuring that persons who are 
dependent upon subsistence hunting and 
fishing have access to wildlife. However, 
the Act’s geographical classification 
scheme is cr.ly loosely related to that pur­
pose. This is an equal protection case, and 
an easy one at that.

Article I, section 1 of the Alaska Consti­
tution provides that "<dl persons are . . .  
entitled to equal rights, opportunities, and
protection under the law ” We have
decided many cases interpreting this provi­
sion, most recently, State v. Enserch A las­
ka Construction, Inc., 787 P.2d 624 (Alaska 
1989). The Alaska Constitution has a simi­
lar clause specifically concerning natural 
resources. Article VIII, section 17, the 
uniform application clause, provides that 
"[ljaws and regulations governing the use 
or disposal of natural resources shall apply 
equally to all persons similarly situated 
with refer ? to the subject matter and 
purpose to served by the law or regula­
tion."

When applying the equal protection 
clause of article I, we determine the impor-
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tance of the individual interest affected by 
the enactment. The importance of the indi­
vidual interest determines the level of scru­
tiny we apply to both the state's interest in 
the enactment and the nexus between that 
interest and the enactment. Enserch, 787 
P.2d at 631-632; Alaska Pacific Assur­
ance Co. v. Brown, 687 P.2d 264, 269-70 
(Alaska 1984). Without explicitly acknowl­
edging it, the court's opinion employs the 
same analysis under the uniform applica­
tion clause of article VIII. See supra  pp.
19-11. Since the principle of equality un­
derlies both clauses, the use of our equal 
protection analysis in the uniform applica­
tion context is proper.

I believe that the individual interest im­
paired by the Act, access to wildlife for 
subsistence purposes, is a species of the 

, important, right to engage in economic en- 
deavor a', issue in Enserch, at 632-633. 
See also Commercial. Fisheries E n try  
Com m 'n v. Apokedak, 606 P.2d 1255, 1266 
(Alaska 1980). The challenged enactment 
therefore should receive close scrutiny.1 
The Act then at least rnusjj)£_clnsdy. rfdat- 
ecT to an important state interest. En- 
serch, at 633. " ~~

The state’s interest, ensuring that those 
who must engage in subsistence hunting 
and fishing are able to do so, is undoubted­
ly important. Indeed, I believe it is compel­
ling. However, th.i Act’s classification 
scheme for deciding who is entitled to en­
gage in subsistence hunting and fishing 
and its implementing regulations are not 
closely related to the purpose of the Act. 
As the court’s opinion describes, large 
numbers of residents of areas classified as 
urban under tha Act are dependent upon 
subsistence hunting and fishing. Con­
versely, some of the state’s larger cities, 
where many people are not dependent upon 
subsistence hunting and fishing, are clas­
sified as rural. Supra  pp. 4-5. There 
is only a modest correlation between the
1. Enserch, at 633; Patrick v. Lynden Transp., 

Inc., 765 P.2d 1375, 1379 (Alaska 1988). It may 
be that the enactm ent should receive even great­
e r  scrutiny under the uniform application 
clause; however, the court has not decided that 
question. Owsichek v. State, 763 P.2d 488, 498 
n. 17 (Alarka 1988).

set of people who reside in areas desig­
nated as rural under the Act and the set of 
peopie who are dependent upon subsistence 
hunting and fishing. The fit between the 
Act and the state’s interest does not even 
approach that required to withstand close 
scrutiny. Therefore, the Act violates the 
equal protection ar.d uniform application 
clauses of the Alaska Constitution.

This is not to sav that all subsistence 
preference laws would be unconstitutional. 
I simply believe that J‘or__such a law to pass 
Constitutionaljnuster, it must be_closely 
relatgtfTonts compelling purpose. A Jaw 
providing foF individual determinations of 
eligibility would in my view be sufficiently 
tailored to'the state's interest to withstand 
a'constltutiohal challenge.

Common Use and Exclusive 
Right o f  Fishery

The court’s holding in Part A of the 
section entitled "The Article VIII Claus­
es—History and Analysis” is not altogether 
clear. I agree with the court to the extent 
that it holds that an intrastate geographical 
preference for the taking of wildlife vio­
lates sections 3 and 15 of article VIII of the 
Alaska Constitution. I reject any implica­
tion that all preferences, especially all sub­
sistence preferences, would violate these 
sections. I do not believe that the court 
can find a violation of article VIII, section 
17 without a full equal protection analysis.
I do not join part A of the court’s opinion, 
but I concur in its result.’

Section 15 of article VIII provides that 
"[n]o exclusive right or special privilege of 
fishery shall be created or authorized in the 
natural waters of the State.” Alaska 
Const., art. VIII, § 15 (emphasis added). 
Section 4 of article VIII provides that the 
use of resources shall be "subject to pref­
erences among beneficial uses.” On the 
surface, there appears to be some conflict 
between these provisions. To the greatest
2. I would not, however, reach this quest 'on, 

because I believe that such geographical prefer­
ences violate the equal protection and uniform 
application clauses of the Alaska Constitution.



14 Alaska 785 PACIFIC REPORTER, 2d SERIES

extent possible, we must interpret the pro­
visions of Article VIII consistent with each 
other. See Abrams v. State, 534 P.2d 91, 
95 (Alaska 1975).

Section 4 clearly authorizes some prefer­
ences based upon uses. The court recog­
nized a parallel exception to section 15 in 
K enai Peninsula Fisherman's Coopera­
tive Association, Inc. v. State, 628 P.2d 
897 (Alaska 1981), where we wrote that 
section 15 "was not meant to prohibit dif­
ferential treatment of such diverse user 
groups as commercial, sports, and subsist­
ence fishermen." 628 P.2d at 904. The 
Act distinguishes subsistence uses from 
commercial and sport uses in name only. 
As discussed above, its classification is in 
fact a fairly arbitrary one based upon resi­
dence. It is not the type of classification 
we have previously held permissible under 
section 15.

We are left with the question whether 
geographical preferences are permissible 
under section 15. For the reasons given in 
the court’s opinion, see supra pp. 6-8, I 
believe that ieliance upon Hynes v. Grimes 
Packing Co., 337 U.S. 86, 69 S.Ct. 968, 93 
L.Ed. 1231 (1949), which interpreted the 
federal statute upon which section 15 was 
based, is appropriate. In Hynes, the Court 
invalidated regulations prohibiting fishing 
off the shores of the Karluk Reservation. 
While I do not believe that Hynes is deter­
minative since it involved an exclusive right 
to fish in a particular area and not a mere 
preference, 337 U.S. at 92, 69 S.Ct. at 973, 
section 15 proscribes "special privilego[s]” 
as well as exclusive rights. Like the court,
I do not read Hynes as being based on the 
fact that the exclusive right was granted to 
Natives rather than some other group. 
Nor do I believe that Hynes can be distin­
guished by the ability of people to move to 
rural areas and thus qualify under the \ct. 
See supra  pp. 7-8 & n. 12. For these 
reasons, I agree with the court that geo­
graphical preferences for the taking of fish 
are not permissible under section 15. The 
Act thus violates section 15. Although sec­
tion 15 is facially applicable only to fishing,

I would have no difficulty finding a corre­
sponding prohibition of geographical hunt­
ing preferences in the common use clause 
of article VIII, section 3. See supra  p. 9.

RABINOWITZ, Justice, dissenting.
I dissent from the court’s holding that 

ch. 52 SLA 1986 is unconstitutional.1 In 
my view Alaska’s subsistence laws are not 
violative of either section 3 ("common 
use"), section 15 ("no exclusive right of 
fisheries"), or section 17 (“equal application 
of laws") of article VIII of the Alrska 
Constitution.

Article VIII, section 4 explicitly provides 
for "preferences among beneficial uses." 
In Kenai Pen. Fisherman's Co-op Ass'n v. 
State, 628 P.2d 897, 904 (Alaska 1981), we 
said in part: "[wjhile section 15 does pro­
hibit granting monopoly fishing rights, that 
section was not meant to prohibit differen­
tial treatment of such diverse user groups 
as commercial, sport, and subsistence fish­
ermen." The subsistence laws at issue 
here do not exclude individuals from access 
to wildlife; rather, wildlife resources are 
allocated on a preferential basis. Nor do 
these laws create an exclusive right of 
fishery in any class. Rather, the effect of 
these laws is to provide for a subsistence 
preference among beneficial users of the 
resource. No exclusive, monopolistic, or 
otherwise closed classes of resource users 
are established.

I would further hold that ch. 52 SLA 
1986 is not violative of the equal protection 
provisions of the Alaska Constitution (arti­
cle I, section 1, article VIII, section 17). In 
my view adoption of the strict scrutiny and 
least restrictive alternative standards is in­
appropriate. Given the nature of the inter­
est at stake I would apply a lesser standard 
for purposes of equal protection analysis. 
This subsistence legislation is substantially 
related to legitimate legislative goals. I 
conclude that the fit between the legisla­
ture's goal of furthering the health and 
welfare of subsistence users, and the sub­
sistence preference system it devised to 
carry out this objective, is sufficiently close

I. Here inafter  state subsistence laws.
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to withstand scrutiny under Alaska’s equal 
protection provisions.
INTRODUCTION.

In response to the impact the state's 
population growth has had upon subsist­
ence lifestyles, Congress in 1980 enacted 
the Alaska National Interest Lands Conser­
vation Act (hereinafter ANILCA or federal 
subsistence law).2 ANILCA was designed 
to protect subsistence hunting and fishing 
by giving such uses priority over commer­
cial and sport uses in rural areas.3

The federal subsistence law specified 
that subsistence uses must be "customary 
and traditional uses by rura l Alaska resi­
dents.’’ ANILCA § 803; 16 U.S.C. § 3113 
(emphasis added). Thus, under ANILCA, 
eligibility for subsistence permits was de­
pendent in part upon one’s geographic 
place of residence. ANILCA § 804; 16 
U.S.C. § 3114.4

ANILCA authorized the state to continue 
managing fish and game inhabiting Alas­
ka's federal lands and waters if the state 
established regulations maintaining the 
definition of and preference for subsistence 
uses articulated in the federal subsistence 
law. ANILCA § 805(d); 16 U.S.C.
§ 3115(d). The state legislature complied, 
and thereby retained managerial control 
over federal lands located within the state 
by authorizing the Joint Boards of Fish and 
Game to promulgate regulations defining 
"rural" use.
2. Pub.L. No. 96-187. 94 Slat. 2371 (1980); 16 

U.S.C. §§ 3101-3233 (West 1985). Congress 
prefaced Title VIII of ANILCA with a dec lara ­
tion that "the continuation of the opportunity 
for subsistence uses by rural residents of  Alaska 
. . .  is essential to Native physical, economic,
traditional, and cultural existence " 16
U.S.C. § 3111(1).

3. See 16 U.S.C. §§ 3111-3126 (1982 & Supp. IV 
1986).

4. "Rural" areas are those with sparse popula­
tions, and the term "rura l” as used in ANILCA is 
not a term of art. Kenaitze Indian Tribe v. State 
o f Maska, 860 F.2d 312 (9th Cir.1988), cert.
denied, —  U.S. ------, 109 S.Ct. 3187, 105
L.Ed.2d 695 (1989), (term “rural"  is to be given 
its ordinary significance, meaning "sparsely 
populated"),

5. 1985 House Journal 1246.

In enacting ch. 52 SLA 1986 the Alaska 
House of Representatives adopted a letter 
of intent.5 The letter articulated the sub­
sistence-rural preference of the act in the 
following terms;

This limitation of the definition of "sub­
sistence uses" recognizes that Alaska is 
unique, and unlike any of the other forty- 
nine states, the economy of many rural 
communities in rural areas in Alaska is 
significantly dependent upon partic­
ipation by the residents of the communi­
ties in the taking of fish stocks and game 
populations for personal and family con­
sumption. Further, the legislature finds 
that the general health and welfare of 
these citizens is significantly tied to their 
participation in these activities.*
The subsistence statutes challenged here 

define "rural area” as "a community or 
area of the state in which the noncommer­
cial, customary, and traditional use of fish 
or game for personal or family consump­
tion is a principal characteristic of the econ­
omy of the community or area." AS 16.05.- 
940(25).

Appellants’ basic contention here is that 
"by excluding from eligibility as subsist­
ence users all urban dwellers and by includ­
ing all rural dwellers, it unfairly excludes 
some urban residents who have lived a 
subsistence lifestyle and desire to continue 
1 1 do so, while needlessly including numer­
ous rural residents who have not engaged 
in subsistence hunting and fishing." The
6. See also the House Commitiee on Interior and 

Insular Affairs Report issued in conjunction 
with the passage of ANILCA.

After consideration of the testimony at the 
subcommittee 's hearings and town meetings 
throughout Alaska and review of studies done 
by a variety of federal, stale, academic, and 
o ther  agencies and groups, the Commitiee has 
no doubt about the importance of subsistence 
uses to the rural people of Alaska. Reliable 
evidence was given to the Committee demon­
strating that fifty percent of the food for 
three-quarters of the Native families in Alas­
ka's small and  medium villages is acquired 
through subsistence uses, and 40% of such 
families spend an average of 6 to 7 months of 
the year in subsistence activities —

H.R.Rcp. No. 1045, 95th Cong., 2d Scss., at 181 
(1978).
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linchpin of this dispute, then, is whether 
the challenged subsistence law constitutes 
an unconstitutionally imperfect attempt to 
fulfill the legislature's purpose of protect­
ing subsistence uses.

I. DO ALASKA’S SUBSISTENCE LAWS 
VIOLATE ARTICLE VIII OF THE 
ALASKA CONSTITUTION?

Appellants challenge the constitutionality 
of the state subsistence laws under three 
clauses of article VIII of the Alaska Consti­
tution, sections 3 (“common use"), 15 ("no 
exclusive right of fisheries"), and 17 
(“equal application of laws’’).7 The court 
attributes a "shared meaning” to these 
three constitutional provisions: that "exclu­
sive or special privileges to take fish and 
wildlife are prohibited.” The court then 
concludes that the subsistence statute’s 
preference for rural residents violates each 
of the aforementioned clauses and offends 
the shared meaning of article VIII. I dis­
agree.

A. Section Three: The “Common Use" 
Clause.

Article VIII, section 3 (the "common 
use" clause) is derived from laws designed 
to guarantee the common citizen partic­
ipation in wildlife harvest, and to divest the 
Crown of exclusive entitlement to those
7. Section 3 of article VIII provides:

W herever occurring in their natural state, 
fish, wildlife, and waters are reserved to the 
people for com m on use.
Section 15 of article VIII provides:
No exclusive right o r  special privilege of fish­
ery  shall be created o r  authorized in the natu­
ral waters  of the Stale. This section does not 
restrict the power of the State to limit entry 
into any fishery for the purposes of resource 
conservation, to prevent economic distress 
am o n g  fishermen and  those dependent upon 
them  for a livelihood and to promote the 
efficient development of aquaculture in the 
State.
Section 17 of article VIII provides:
Laws and regulations governing the use or 
disposal of natural resources shall apply 
equally to all persons similarly situated with 
reference to the subject matter and  purpose to 
be served by the law or regulation.

8. In Lewis v. State, 110 Ark. 204, 161 S.W. 154 
(1913), the court described the history of the 
co m m o n  use principle in the following terms:

resources." It is said that this "public 
trust” doctrine * ”impose[s] upon the state 
a trust duty to manage the fish, wildlife 
and water resources of the state for the 
benefit of all the people." Owsichek v. 
State, 763 P.2d 488, 495 (Alaska 1988) (cita­
tions omitted); see also Metlakalla Indian  
C om m unity, A nnette  Island Reserve v. 
Egan, 362 P.2d 901, 905 (Alaska 1961), 
a ffd , 369 U.S. 45, 82 S.Ct. 552, 7 L.Ed.2d 
562 (1962); Herscher v. State, D ep’t o f  
Commerce, 568 P.2d 996, 1003 (Alaska 
1977).

In Sta te v. Ostrosky, 667 P.2d 1184 
(Alaska 1983), reh'g denied, 468 U.S. 1204, 
104 S.Ct. 3572, 82 L.Ed.2d 871 (If 34), we 
accepted the view that the common use 
clause reflects "anti-exclusionist values." 
Id. 667 P.2d at 1191. Thereafter, in Owsi­
chek v. State, 763 P.2d 488 (Ala.. 1  1988), a 
case involving an exclusive right to conduct 
guided hunting in particular areas of wil­
derness, we reiterated this theme stating 
that section 3 is fundamentally “anti-mo­
nopoly" in its thrust. Id. at 493 ("Because 
an EGA [exclusive guide area] is clearly a 
type of monopoly . . .  [legislative] history 
strongly suggests that the statutes at issue 
here are unconstitutional."). Critical to our 
holding that the guide licensing system at 
issue in Owsichek was unconstitutional un­
der the common use clause were the follow­
ing characteristics of the scheme: it per-

(A)lthough at one time in England after  the 
N orm an  Conquest the right to take fish ar.d 
gam e was c laimed as a royal prerogative to 
the exclusion of  the people, it was restored to 
them  by the Barons at Runnymede in 1215, 
and  was declared in the great charter  which 
they wrested  from  King John.

* * * * * *
These rights were confirmed and estab­

lished ever thereafter  in England by acts of 
Parliam ent,  and  they have come down to use 
from  the laws of England and may be regard­
ed as a c o m m on  heritage of the English- 
speaking people.

Id. at 155 (citations omitted).

9. The public  trust doctrine main tains that 
gov ernm ent holds untaken wildlife in trust for 
public  use, and  that government owes a fiduci­
ary  du ly  to m anage  such resources for the com ­
m o n  good of the public as beneficiary. See 
Owsichek \>. State, 763 P.2d 488. 493-95 (Alaska 
1988).


