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RULES OF A D M I N I S T R A T IV E  A G E N C IE S § 84-931

remain unresolved. The committee may include in the report any other 
information, recommendations, or materials that the committee considers 
appropriate. Any member of the committee may include as an addendum  to 
the report additional information, recommendations, or materials.

Source: Laws 1904, LB 446, § 9.

84-930. Facilitator; selection; duties. (1) An agency may nominate a per­
son  to serve as a facilitator for the negotiations of the negotiated rulemaking 
committee, subject to the approval of the committee by consensus. If the 
committee does not approve the agency's nomination for facilitator, the 
agency shall submit a substitute nomination. If the committee does not 
app rove  the substitute nomination of the agency for facilitr.tor, the commit­
tee shall select by consensus a person to serve as facilitator. A person desig­
na ted  to represent the agency in substantive issues may not serve as 
facilitator or presiding officer for the committee.

(2) A facilitator approved or selected by a negotiated rulemaking commit­
tee shall:

(a) Preside at the meetings of the committee in an impartial manner;
(b) Impartially assist the members of the committee in conducting discus­

sions and  negotiations and achieving consensus; and
(c) Manage the keeping of minutes and records.

Source: Laws 1994, LB 446, § 10.
Operative date August 1, 1994.

84-931. Convenor or facilitator; contract authorized; state employee; 
disqualification; members of negotiated ru lem aking committee; expenses; 
p e r  diem; grants or gifts. (1) An agency may employ or enter into a contract 
for the services of an organization or individual to s e r 'e  as a convenor or 
facilitator for a negotiated rulemaking committee or may use the services of a 
s tate employee to act as a convenor or facilitator for a committee.

(2) .An agency shall determine whether a person under consideration as a 
convenor or facilitator of a negotiated rulemaking committee has any finan­
cial or other interest that would preclude the person from serving in an 
impartial and independent manner. A person disqualified under this crite­
rion shall be dropped from further consideration.

(3) Members of a negotiated rulemaking committee shall be responsible 
for their own expenses of participation. However, an agency may pay  for a 
committee mem ber’s actual and necessary expenses incurred in serving on 
the committee as provided in sections 81-1174 to 81-1177 and a reasonable 
per diem  rate of compensation if:

(a) The committee member certifies a lack of adequate financial resources 
to participate in the committee; and

Operative date August 1, 1994.
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§ 8-5-932 STATE O FFICERS

(b) The agency determines that the committee m em ber 's  participation in 
the committee is necessary to ensure an adequate representation of the inter­
ests of the members.

(4) An agency may accept grants or gifts from any source to fund the 
negotiated rulemaking process if:

(a) Information on the name of the person giving the grant or gift and the 
am ount of the grant or gift is available to the public;

(b) The grant ov gift is given to and accepted by the agency without plac­
ing any condition on the membership of a negotiated rulemaking committee 
or the outcome of the negotiated rulemaking process; and

(c) There is consensus among the members of the negotiated rulemaking 
committee that the acceptance of the grant o r  gift will not diminish the integ­
rity of the negotiated rulemaking process.

Source: Laws i994, LB 446, 3 11.
Operative date August 1, 1994.

84-932. Agency action; judicial review; limitation; negotiated rule; 
judicial review; treatment. Any agency action reiaring to establishing, 
assisting, o r  terminating a negotiated rulemaking committee under the 
Negotiated Rulemaking Act shall not be subject to judicial review. tNotning 
in this section shall bar judicial review if such judicial review is otherwise 
provided  by law. A rule which is the p roduct of negotiated rulemaking prior 
to formal adoption pursuant to the Administrative Procedure Act and is later 
subject to judicial review shall not be accorded greater deference by a court 
than a rule which is the product of the rulem aking procedure of the A dm in­
istrative Procedure Act alone.

Source: Laws 1994, LB 446, § 12.
Operative date August 1, 1994.

. , Cross Reference
A d m in is tra tiv e  Procedure Act, see section 34-920.

A R T IC L E  10 

B A S IC  W O R K W E E K

Section.
84-1001. Basic workweek; state officers; departm ents; hours required; exceptions; h o li­

days; payment; rules and regulations.
84-1002. Basic workweek; state institutions; hours required.
34-1003. Basic workweek; staggering o f hours.
84-1004. Basic workweek; au thority  o f G overnor; time when effective.
S4-1005. Basic workweek; persons excepted.

S4-1001. Basic workweek; state officers; departm ents ;  hours required; 
exceptions; holidays; payment; rules and  regulations. (1) All state officers 
and  heads of departm ents and their deputies, assistants, and employees.
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ATTACHM ENT D

The Federal Negotiated Rulem aking Act of 1990 
(5 USC § 561 through § 570)
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5 U SC S § 559 G o v e r n m e n t  O r g a n i z a t i o n -'* E m p l o y e e s

' " "  ' • ■:•• • R E S E A R C H  GUIDET-' - i s :
Federal Procedure L  Ed: • V. »:■■■•■ • ; . .  * .
2 Fed Proc L  Ed. A d m in is tra tive  Procedure (1994) 3:2. 154. 166. 186, 321.

A m  J u n  • •' 3

2 A m  Jur 2d. A d m in is tra tive  Law (1994) §§ 16, 330, 332, 352. , ' *”  1

Form s: ' . . .  V f  ' '  ■] '■ y  •
6 Fed Procedural Form s L ,E d . C iv il R ights $ 11:536..’. ’ ’ '* . • / '
12 Fed P roce du ra lT o rm s L  Ed, L a b o r and Labor Relations § 46:4.
12A Fed ProceduraV'Forms L  Ed, Labor and Labor Relations § 46:583. ' ' '

S ocia l S e cu rityM a w  and P ^ c t l c e - g ^
4 S oc.S ecLP , A d m in is tra tive  Proceedings § 52:59. !--• zr.i to  •
5 SoctSec L P i M edicare § 6'8:70..- . , - tv , v i / t - . r  '.V .-.rti-fV C ' . - . r C . i i lv w  •••'/.

; • • ..-IV j S- 4 wjbsrjCiH  r.iro>"'• ""
R IA  Coordinators: “  j .  . , „• . . .  . , . .  . . .
5 Pension Coord. Investigation and Enforcement Proceedings. 11,75.105..; • - - . :  j / . j  ■■

IN T E R P R E T IV E  NO TES A N D  D E C IS IO N S '

4. Subsequent statute m od ify ing  A dm in is tra tive  and exclusive procedure fo r determ in ing deportab il- 
Procedure A c t ■ ;t y 0f  aliens.”  C a s tillo V illa g ra  v IN S  (1992, C A 9)

Im m ig ra tio n  and N a tu ra liza tion  A c t'd isp la ce s  972 F2d 1017. 92 CDOS 6501, 92 D a ily  Journal 
A P A  where it  states e xp lic itly  tha t n shall be "sole D A R  10369.

S U B C H A P T E R  I l f .  N E G O T IA T E D  R U L E M A K IN G  PR O C ED U R E

H IS T O R Y : A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments: '
Repeal o f 5 USCS j5  561 et seq.; savings provision. A c t Nov. 29, 1990, P. L . I01-64S; § 5.
104 Stat. 4976. wh:ch appears as.5 USCS § 561 note, provides that th is  subchapter [5 USCS'
§§ 5 6 1 et seq.| is repealed, effective 6 years after enactment, but sha ll continue to apply a fte r 
repeal as provided by such note.

Amendments:
1992. A c t A u g . 26. 1992. P. L . 102-354, § 3(a)( I). 106 Stat. 944, redesignated this subchapter 
(5 USCS §§ 561 et seq.). enacted as Subchapter IV  of Chapter 5 o f T it le  5 (fo rm er 5 USCS 
5§ 531. et seq.). as Subchapter ( I L o f  such chapter, and inserted such subchapter a fte r 
Subchapter I I .

§ 561. Purpose (C auton : For sunset and savings provisions, see note to this sectionj 
1 he purpose o f th is suochapcer [5 USCS' §§' 561 ec seq.] is to establish a framework- For the 
conduct o f negotiated rulemaking, consistent w ith section 553 o f th is title, to encourage agen­
cies to use. the process when ic enhances the inform al rulemaking process. N o th ing in this 
subchapter [5 (JSCS §§ 561 et seq.) should be construed as an attem pt to lim it innovation and 
experim entation w ith  the negotiated rulem aking process or w ith  other-innovative rulemaking 
procedures otherwise authorized by law.
(Added Nov. 29. 1990. P. L. 101-648. § 3(a), 104 Stat. 4969r A ug . 26, 1992. P. L. 102-354,
§ 3(a)(2). 106 Stat. 944.) ■ . .. . . .  .• ■•••*•;■ • \  -

H IS T O R Y ; A N C IL L A R Y  LAW S A N D  D IR F .C T IV E S  : ■
E xp lana to ry  notes: •' ■' *_
T h is  secuon fo rm erly  appeared as 5 USCS § 581,. _ .
Prospective amendments: ; • -■ .
Repeal o f section; savings provision. F o r repeal o f (his section, effeenve 6-years a fte r enact- . ._
m ent and fo r con tinuation, see A c t N ov. 29. 1990, P. L . 101-643, § 5. 104 S tat. 4976. which 
appeals as a note to  this section.  *

Amendments: . * '
.  1992. A c t Aug. 26, 1992 redesignated th is  section, enacted is  5 USCS § 581, as 5 USCS- 

§ 361- ' ’ • .... :  ... .. . ---.
Short title:
A c t N ov . 29,.1990, P. L . 101-648, § 1, 104-Stati 4969, provides: "T h is  A c t may be cited as 
(he ‘N egotiated Rulem aking A c t o f  1990V . Fo r fu ll classification o f such A c t, consu lt USCS 
Tables volumes. - ■'•’ l "  -
A c t A ug : 16: 1992. P. L. 102-354, § 1. 106 Stat. 944. provides: "T h is  A c t may be cued as - "  
the 'A d m in is tra tive  Procedure Technical Amendments A c t o f 1991’ ." . Foe fu ll classification, 
o f  such A c t. consult USCS Tables volumes.

O th e r provisions:
Congressional findings. A c t N ov. 29, 1990, P. L. 101-648. § 2. 104 Stat. 4969. provides:
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iVl z a t io n  E m p l o y e e s T h e . A g e n c i e s .  G e n e r a j l l y 5 USCS § 562
* S ’ ' '  -  '  ’J ’1 * • ► V* .

• t 1 ■ r" •!.* . *.r 1*/
4. 166. IS6. 321.

7 : 1 7 7  !
• 46:4.
9 46:583. 4 > r i. v .  - i

j u L  G i S t Z  . . . : . . j l
: '-3

• a.:., ant ,io ..nit;!;*:?* d
: »•, . . . . , ,  '  1
. fsw -T  • -  1

solos'... «

S IO N S

rocedure fo r de te rm in ing  deportab il- 
Cascillo-Villagra v IN S  (1997. C A 9)

92 CDOS 6501, 92 D 3 ily  .Journal

v IN G  PR O C ED U R E 

iECTlVES •

29. 1990, P, L. 101-648, § 5, 
that this aubchapter (5 USCS 
shall continue to app ly a fte r

redesignated this subchapter 
a o f T itle  5 (fo rm er 5 USCS 

ened such subchapter a fte r

see note to (his section] 
a establish a fram ework fo r the 
o f this title, to encourage agen- 
aking process. N o th ing  in this 
attempt to lim it innovation and 
th other-innovative rulem aking

Aug. 26. 1992, P. L.. 102-354,

•ECT1VES

eiTecuve 6 yeans a fte r enact- • ■ 
3. 5 5. 104 Stat. 4976. w h ich

5 USCS § 581, is  S USCS

: T h is  A c t may be- c ited  as 
i i f  such A ct. consult USCS

"T h is  A c t m ay be c ited  is -c -  
*91 • • Foe fu ll c lasn fxaoon-

04 S ue. 4969, provides:

"T h e  Congress makes the fo llo w in g  find ings: •
" (1 )  G overnm ent regu la tion has* increased substan tia lly  since the enactment o f  the 
A d m in is tra tive  Procedure A c t-(A c t June I I . .  1946, eh 324, 60 S ta t. 237; reoealed by A c t 
Sept. 6, 1966], . • .
" (2 )  Agencies cu rren tly  use ru lem aking procedures that m ay discourage the affected par­
ties fro m  meeting and com m un ica ting ,w ith  each other, and m ay cause parties w ith  d if­
ferent interests to assume con flic ting  and antagonistic positions and to engage in 
expensive and tim e-consum ing litiga tio n  over agency rules. ; i ,,q  
" (3 ) A dversaria l ru lem aking deprives the affected- panics and the.-public o f  the benefits- 
o f  face-to-face negotiations and cooperation in developing and reaching agreement on a 

•’ ‘  ru le . I t  also deprives-thera .o f the benefits oC shared-in fo rm ation., knowledge, expertise,
- ‘ -'and technical abilities possessed by th e -a lT e e ted 'p an te s ''^ -'''*^^ ''” ,*- ', y- 

.- ."(4) Negotiated rulemaking, in. which the parties who w ill be sigiiificantly'aflected by a. ..
•7 rule participate'in the development of the-rulei can provide significant advantages over' 

adversarial rulem aksng."."'. „ '7 , ’ 7 7....... . . ,
"(5) Negotiated ru lem aking  can increase the acceptab ility  and im prove  the substance o f 
rules, m aking it  less like ly  tha t the affected parties w il l  resist en forcem ent or challenge 
such rules in court.- I t  m ay also shorten the am ount o f tim e needed to  issue final rules.
" (6 ) Agencies have the a u th o r ity  to  establish negotiated ru le m ak in g  com mittees under 
the laws establishing such agencies and the ir activities and under the Federal A dv isory  
C om m ittee A c t (5 U.S.C. A pp.). Several agencies have successfully used negotiated 
ru lem aking. The process has not been w ide ly  used by o th e r agencies, however, in  pa rt 
because such agencies are u n fam ilia r w ith  the process o r  uncerta in  as to the a u th o rity  fo r 
such ru lem aking.".

A u th o riz a tio n  o f appropriations. A c t N ov, 39. 1990, P. L. 101-6-43, § 4. 104 Stat. 4976; Aug.
26, 1992, P. L. 102-354. $ 5(a)(1). 106 Stat. 945. provides;
" I n  order to  ca rry  ou t th is  A c t and the amendments made by th is  A c t (enacting 5 USCS 9§
561 et seq.], there are authonzed to be appropriated to the A d m in is tra tive  Conference o f the 
U n ited  States, in  add ition to amounts authonzed by section 596 o f  title . 5, United States 
Code, no t in  excess o f 5500,000 fo r each o f the fiscal years 1991. 1992. and 1993..".
Sunset and saving! provisions re la ting  to 5 USCS §§ 561 et seq. A c t  N o v . 29, 1990. P. L . 
101-648. 9 J. 104 Stat. 4976; A ug . 26, 1992. P. L . 102-354, § 5(a)(2). 106 Stat. 945, provides:
“  Subchapter 111 o f title  J. United States Code (5 USCS §§ 561 et seq.] (enacted as 
subchapter IV  o f chapter 5 o f t it le  5, United States Code, by section 3 o f this A c t and 
redesignated as subchapter I I I  o f such chapter 5 by section (3 )(a) o f  the A dm in is tra tive  
Procedure Technical Am endm ents A c t o f 1991) and (hat po rtion  o f  the table o f sections at 
the beginning o f chapter 5 o f  t it le  5. U n ited  States Code, relaung to  subchapter I I I  [5 USCS 
§§ 561 et seq.|, are repealed, effective 6 years after the date o f the enactm ent o f this A ct. 
except th a t the provisions o f such subchapter shall continue to a p p ly  a fte r (he date o f the 
repeal w ith  respect to then pending negotiated ru lem aking proceedings in itia ted  before the 
date o f  repeal which, in  the judgm en t o f  the agencies w hich are convening o r have convened 
such proceedings, require such continuation,, u n til such negotiated ru lem aking  proceedings 
te rm ina te  pursuant to such subchapter.".

RESEARCH GUIDE
A m  Jur.

2 A m  Ju r 2d. A d m in is tra tive  Law (1994) § 179.

§ 562.’ D e fin itions [Caution: For.suaset and savings provisions, see 5 USCS § 561 note]
For che purposes o f this subchapter [5 USCS §§ 561. et seq.], the te rm —

(1) “ agency”  has the same meaning as in section 551C1) o f th is  tide;
(2) “ consensus" means unanimous concurrence among the interests represented on a negoti­
ated ru lem aking committee established, under this subchapter [5 USCS §§ 561 et seq.], un­
less such com m ittee—  •

(A ) agrees to define such term to mean a general but. not unanim ous concurrence; or
(B ) agrees upon another spectfied definition;

(3) "convener" means a person who im partia lly  assists an agency in  determ ining whether 
establishment o f a negotiated rulem aking com m ittee-is feasible and appropriate in a 
pa rticu la r rulemaking; ••
(4) “ fa c ilita to r”  means a person who im partia lly  aids in the discussions and negotiations 
among the members o f a negotiated ru lem akingcom m ittee to develop a proposed rule;
(5) “ in te rest" means, w ith  respect to an issue o r matter,, m u ltip le  panics which have a 
s im ila r po in t o f view o r w h ich are like ly  to be affected in a s im ila r manner.
(6) “ negotiated ru lem aking" means rulemaking through the use o f  a negotiated rulem aking 
com m ittee; • • • : .
(7) "negotiated rulem aking com m ittee" o r "com m ittee" means an. advisory committee 
established by an agency in accordance w ith  (his Subchapter [5 USCS §§ 561 et seq.] and
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5 USCS 5 562 G o v e r n m e n t  O r g a j ^ i z a t i o n  & E m p l o y e e s  ]  P” T h e . A g e

(h e  F e d e ra l A d v is o ry  C o m m itte e  A c t  (5 U S C S  A p p x . |  to  c o n s id e r and  d iscuss  issues fo r  the  
p u rp o s e -o f re a c h in g  a consensus in  th e  d e v e lo p m e n t o f  a p ropose d  ru le :
(8 ) ” p a n y ”  has th e  sam e m e a n in g  as in  s e c tio n  5 5 1 (3 ) o f  th is  t it le :
(9 )  “ p e rs o n "  has th e  sam e m e a n in g  as in  s e c tio n  5 5 1 (2 ) o f  th is  t i t le :
(1 0 ) “ r u le "  has the  sam e m e an ing  as ir. se t an 5 5 1 (4 ) o f  th is  t i t le :  and
( I  I )  " ru le m a k in g "  m eans " r u le  m a k in g "  as th a t te rm  is de nned in sec tio n  5 5 1 (5 ) o f  th is  
t i t le .

(A d d e d  N o v . 29. 1990, P. L . 101-6-18. § 3 (a ), 104 S tat. 4970; A u g .  26, 1992. P. L .  102-354, 
§ 3 (a )(2 ). 106 S ta t..9 4 4 .) . . . .

H IS T O R Y ; A N C IL L A R Y  L A 'V S  A N D  D IR E C T IV E S '
Prospective amendments: :C v " - '.'j... ‘
Repeal o f section;, saving's’  provision?Xci N ov. 29, .1990, P. LY 101-648, § 5 ,104 Stat. 4976, 
which appears as 5 USCS § 56Tnote, provides tha t [his section is repealed, effective 6 years 
after enactment, bu t sha ll continue to  app ly a fte r repeal as provided by such noie.

Amendments: . . .  ■ - .  . . . . - . '  ,.,
1992.. A c t Aug.. 26. L992 redesignated th is .sec tion , enacted as j  USCS § 582, as 5 USCS 
§362.

. R E S E A R C H  G U ID E
Federal Procedure L Ed:
2 Fed Proc L  Ed. A dm in is tra tive  Procedure (1994) §4 2:96. 97. 

Am Ju n
2 A m  lu r  2d. A d m in is tra tive  Law (1994) §§ 179. 180.

§ 363. D e te rm in a t io n  o f  need fo r  n e g o tia te d  ru le m a k in g  c o m m itte e  (C a u tio n : F o r  sun se t and 
sa v ing s  p ro v is io n s , see 5 U S C S  § 561 n o te )
(a ) D e te rm in a t io n  o f  need by the  agency. A n  ag e n cy  m a y  es ta b lish  a n e g o tia te d  ru le m a k in g  
c o m m itte e  to  n e g o tia te  an d  d e ve lop  a p ropose d  ru le , i f  th e  head o f  th e  agency  d e te rm in e s  th a t 
th e  use o f  th e  n e g o tia te d  ru le m a k in g  p ro c e d u re  is in  the  p u b lic  in te re s t. In  m a k in g  such  a 
d e te rm in a tio n , th e  head o f  th e  agency s h a ll c o n s id e r  w h e th e r—

(1 ) th e re  is a need fo r  a ru le ;
(2 ) th e re  a re  a l im ite d  n u m b e r o f  id e n tif ia b le  in te res ts  th a t w i l l  be s ig n if ic a n t ly  a ffe c te d  b y  
th e  ru le ;
(3 ) th e re  is a reasonab le  lik e lih o o d  th a t a c o m m itte e  can be con vened  w ith  a ba la n ce d  
re p re se n ta tio n  o f  pe rsons w h o —

( A )  can  a d e q u a te ly  rep resen t the  in te re s ts  id e n tif ie d  u n d e r p a ra g ra p h  (2 ); and
(B ) a re  w i l l in g  to  n e g o tia te  in  go od  fa ith  to  reach a consensus on  the  p ro p o se d  ru le :

(4 ) th e re  is a re a so n a b le  lik e lih o o d  th a t a c o m m itte e  w i l l  reach a consensus on  (he  p ro p o se d  
ru le  w ith in  a fixed p e rio d  o f  tim e ;
(5 ) th e  n e g o tia te d  ru le m a k in g  p ro c e d u re  w i l l  n o t  u n re a so n a b ly  d e la y  th e  n o tic e  o f  p ro p o se d  
ru le m a k in g  and  the  issuance o f  the  f in a l ru le ;
(6 ) the  ag e n cy  has ad equa te  resources a n d  is w i l l in g  to  c o m m it  such resources, in c lu d in g  
te c h n ic a l assistance, to  the  c o m m itte e : and
(7 ) the  agency, to  th e  m a x im u m  e x te n t po ss ib le  co n s is te n t w ith  th e  lega l o b lig a t io n s  o f  the  
agency, w i l l  use th e  consensus o f  th e  c o m m it te e  w ith  respect to  th e  p ropose d  ru le  as the  
basis fo r  the  ru le  p ropose d  b y  th e  a g ency  fo r  n o tic e  an d  c o m m e n t:

(b ) U se o f  co n vene rs . ( I )  P urposes o f co n ve n e rs . A n  agency m a y  use th e  services o f  a c o n v e n e r 
to  assist th e  ag ency  in —  . . . . . . . .  • ‘ •

( A )  id e n t ify in g  pe rsons  w h o  w i l i  be s ig n if ic a n t ly  a ffec ted  b y  a p ro p o s e d -ru le , in c lu d in g  
re s id e n ts  o f  ru ra l areas; an d  *
(B ) c o n d u c t in g  d iscu ss io n s  -w ith such  pe rsons  to  id e n t ify  th e  issues -o f co n c e rn  to  such  
persons, and to  a sce rta in  w h e th e r th e  e s ta b lis h m e n t o f  a n e g o tia te d  ru le m a k in g  c o m m it ­
tee is. fea s ib le  a n d  a p p ro p r ia te  in  th e  p a r t ic u la r , ru le m a k in g .

(2 ) D u tie s  o f  co n vene rs . T h e  co n ve n e r s h a ll re p o r t  f in d in g s  and m a y  m a ke  re c o m m e n d a tio n s  
to  th e  agency. U p o n  request o f  the  agency, th e  co n ve n e r sh a ll a sce rta in  the  nam es o f  pe rsons 
w h o  are w i l l in g  and q u a lif ie d  to  re p rese n t in te re s ts  th a t w i l l  be s ig n if ic a n t ly  a ffec ted  b y  th e  
p ropose d  ru le , in c lu d in g  res idents o £ .ru ra i areas. The re p o r t  and  a n y  re c o m m e n d a tio n s  o f  
th e  c o n v e n e r s h a ll be m ade a va ila b le  to  th e  p u b lic  up on  request.

(A d d e d  N o v . 29,. 1990, P . L . 101-648, § 3 (a ), 104 S tat. 49 70 : A u g .  26, 1992, P. L .  102-354,
§ 3 (a )(2 ), 106 S ta t. 9 4 4 .) !

H IS T O R Y : A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments:. .*
Repeal o f section; savings provision. A c t N ov . 29. 1990. P. L . 101-648, §5 . 104 S lat. 4976,
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w h ich  appears as 5 USCS 5 561 note, provides (hal (his section is repealed, effective 6 years 
a fte r enactm ent, but sha ll con tinue to app ly a fter repeal as provided by such note.

Am endm ents:
1992. A c t A ug, 26. 1992 redesignated th is  section, enacted as 5 USCS § 583. as 3 USCS 
9 563.

R E S E A R C H  G U ID E
Federal Procedure L  Ed:
2 Fed Proc L  Ed, A d m in is tra tive  Procedure (199a; § 2:97.

.  A m  Jure. • - , ■
• . " 2  A m  J u t 2d,, A dm in is tra tive  L a w  (1994) § 180, . . .  . . .  ..• • .........., . , ,  • .... • .i  i u u .  i . j , . , . , ! . . . , ; ! - -     -  . . .  . ................................................................................................ . . _ i  ■ . . . .

§_564.f ^ P u b l fc a t io n  o f  n o tic e ; a p p lic a t io n s  f o r  m e m b e rsh ip  o n  c o m m itte e s  (C a u tio n : F o r  su n se t"  
a n d  s a v in g s ^p ro v is io n s , see 5 T J S C S  § 561 n o te ]  ................... ■ y  ■.•*.; •< -

(a ) P u b lic a t io n  o f  n o tice . I f ,  a f te r  c o n s id e r in g  the  re p o rt o f  a c o n v e n e r o r  c o n d u c tin g  its  o w n  
assessm ent,"an  3 g e n c y d e c id e s  to  e s ta b lis h  a n e go tia ted  ru le m a k in g  c o m m itte e , the  agency s h a ll 
p u b lis h  in  th e  F e d e ra l R e g is te r a n d . as a p p ro p r ia te , in  tra d e  o r  o th e r  sp e c ia lize d  p u b lic a tio n s , 
a n o tic e  w h ic h  s h a ll in c lu d e —

(1 ) an  a n n o u n c e m e n t th a t th e  a g e n c y  in te n d s  to  e s ta b lish  a n e g o tia te d  ru le m a k in g  c o m m ic - 
tee to  n e g o tia te  and d e ve lo p  a p ro p o s e d  ru le ;
(2 ) a d e s c r ip t io n  o f  th e  sub jecc and  scope  o f  the  ru le  to  be de ve lo p e d , an d  th e  issues to  be 
co n s id e re d :
(3 ) a l is t  o f  th e  in te re s ts  w h ic h  a re  l ik e ly  to  be s ig n if ic a n t ly  a ffec ted  b y  th e  ru le ;
(4 ) a l is t  o f  th e  pe rsons p ro p o se d  to  rep resen t such in te re s ts  and  th e  pe rson o r  pe rsons '
p ro p o s e d  to  re p rese n t th e  a g e n cy ;
(5 )  a p ro p o s e d  agenda and s c h e d u le  fo r  c o m p le t in g  th e  w o r k  o f  th e  c o m m itte e , in c lu d in g  a 
ta rg e t d a te  fo r  p u b lic a t io n  b y  th e  ag ency  o f  a p ropose d  ru le  fo r  n o tic e  a n d  co m m e n t;
(6 ) a d e s c r ip t io n  o f  a d m in is t ra t iv e  s u p p o r t  fo r  the  c o m m it te e  to  be p ro v id e d  by the  agency, 
in c lu d in g  te c h n ic a l assistance;
(7 ) a s o lic ita t io n  fo r  c o m m e n ts  o n  the  p ro p o sa l to  e s ta b lish  rhe c o m m itte e , and  the  p ropose d  
m e m b e rs h ip  o f  the  n e g o tia te d  ru le m a k in g  co m m itte e ; and
(8 ) a n  e x p la n a tio n  o f  h o w  a p e rso n  m a y  a p p ly  o r  n o m in a te  a n o th e r  pe rson  fo r  m e m b e rsh ip  
o n  th e  c o m m itte e , as p ro v id e d  u n d e r  sub se c tio n  (b ).

(b ) A p p l ic a t io n s  fo r  m e m b e rs h ip  o r  c o m m itte e . Persons w h o  w i l l  be s ig n if ic a n t ly  a ffec ted  by  a 
p ro p o se d  ru le  an d  w h o  be lieve  th a t  th e ir  in te re s ts  w i l l  n o t  be a d e q u a te ly  represented  b y  a n y  
p e rson  s p e c if ie d  in  a n o tic e  u n d e r  su b se c tio n  (a )(4 ) m a y  a p p ly  fo r , o r  n o m in a te  a n o th e r pe rson  
fo r , m e m b e rs h ip  on  th e  n e g o tia te d  ru le m a k in g  c o m m itte e  to  re p rese n t such  in te res ts  w ith  
respec t to  th e  p ropose d  ru le . E a c h  a p p lic a t io n  o r  n o m in a t io n  s h a ll in c lu d e —

(1 ) th e  n a m e  o f  the  a p p lic a n t o r  n o m in e e  and  a d e s c r ip t io n  o f  th e  in te re s ts  such pe rson s h a ll 
re p re se n t:
(2 )  e v id e n ce  th a t the  a p p lic a n t o r  n o m in e e  is a u th o r iz e d  to  re p rese n t p a n ic s  re la ted  to  th e  
in te re s ts  th e  pe rson p ropose s  to  re p rese n t;
(3 )  a w r i t te n  c o m m itm e n t th a t th e  a p p lic a n t o r  n o m in e e  s h a ll a c t iv e ly  p a n ic ip a te  .n go od  
fa i th  in  th e  d e v e lo p m e n t o f  th e  ru le  u n d e r c o n s id e ra t io n ; and
(4 )  th e  reasons th a t the  p e rs o n s  sp e c ifie d  in  th e  n o tic e  u n d e r sub sec tion  (a )(4 ) d o  n o t 
a d e q u a te ly  re p rese n t the  in te re s ts  o f  th e  pe rson  s u b m it t in g  th e  a p p lic a t io n  o r  n o m in a tio n .

(c ) P e r io d  f o r  s u b m iss io n  o f  c o m m e n ts  and  a p p lic a tio n s . T h e  a g ency  s h a ll p ro v id e  fo r .a  p e r io d  
o f  a t le a s t 3 0  c a le n d a r d a ys  fo r  th e  s u b m is s io n  o f  c o m m e n ts  and  a p p lic a t io n s  u n d e r  th is  sec­
t io n .
(A d d e d  N o v . 29, 1990. P. L . 101 -64 8 , § 3 (a ), 104 S ta t. 4 9 7 1 ; A u g . 26, 1992, P, L . 102-354.
§ 3 (a )(2 ). 106 S ta t. 9 4 4 .) - "

H IS T O R Y ; A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments: ' * '
Repeal o f  section; savings prov is ion. A c t N ov. 29. 1990. P. L . 101-648, § 5 / 104 Stat. 4976. 
w hich appears as 5 USCS § 561 note, provides lhac th is section is repeaJed. effective 6 years 
a fte r enactment, but shall con tinue  to apply a fte r repeal as provided by such note.

• ■ Am endm ents;
1992. A c e  A ug. 26i 1992 redesignated th is section, enacted as 5 USCS § 584, as 5 USCS 
§ 564. ■ ■ '

R E S E A R C H  G U ID E
Federal Procedure L  Edc
2 Fed P roc L  Ed, A dm m is trauve  Procedure (1994) § 2:97.



5 U SCS § 564 G o v e r n m e n t  O r g a n i z a t i o n  & E m p l o y e e s '

I 1! ■ ’

• ■ Am-Jur:- . . . ..... -• : * .,•

2 A m  Jur 2d , A dm in is tra tive  Law (1994) § 130. * n ' ■
37A  A m  J u r  2d, Freedom o f In fo rm a tion  A c t (1994) 5 12$. ,

§ 565. Establishm ent o f committee [Caution: For sunset and saving provisions, see 5 USCS 
§ 561 note] ..................
;a ) E s ta b lis h m e n t. (1 ) D e te rm in a t io n  to  e s ta b lish  c o m m itte e . I f  a fte r .c o n s id e n n g  co m m e n ts  and 

a p p lic a t io n s  s u b m ic te d ;u n d e r s e c c io n .5 6 4 ,.th e  a g e n c^d e ce rrr.in e s  th a t a n e g o tia te d  ru ie m a k - 
in g  c o m m it te e  c a n  a d e q u a te ly  re p rese n t tb e ’ in te res ts ' th a t  w iU -b e  s im ific a n c ly - 'a ffe c te d  by  a 

■ p ro p o s e d 'ru le  a n d  th a t i t  is fe a s ib le  a n d .a p p ro p r ia te . in  th e  p a r t ic u la r  ru le m a k in g ,'. 'th e  agency 
m a y  e s ta b lis h  a n e g o tia te d  n - le m a k ir ig  co ;m m itt'ce :'th '-ss tabU sh ir ig ’ a n d 'ra a m in is te r in g  such a 

. c o m m it te e ; th e  a g e n cy  s h a ll c o m p ly _ w ith  th e  F e d e ra l A d v is o ry  C o m m itte e . A cc  [5  U S CS , 
A p p x . ]  w i th  re spec t to  such  c o m m itte e , e xce p t as o th e rw is e  p ro v id e d  in  th is 's u b c h a p te r i (5

. u s e s  5 6 i . e t  s e q . ] , ' • ; : - ; .  7 ; . /

; ( 2 ) 'D e te r m in a t io n .n o t  to  es ta b lish  c o m m itte e . I f  a f te r  c o n s id e r in g  such  c o m m e n ts  a n d  ap ­
p lic a t io n s , th e  "a g e n cy  decides n o t , t o  e s ta b lis h 'a  n e g o tia te d  ru le m a k in g 'c o m m it te e ,  th e ' 
a g e n cy  s h a ll p r o m p t ly  p u b lis h  n o tic e  o f  su ch  d e c is io n  and th e  reasons th e re fo r  in  the  F e de ra l 
R e g is te r a n d , as a p p ro p r ia te , in  tra d e  o r  o th e r  sp e c ia lize d  p u b lic a t io n s , a c o p y  o f  w h ic h  
s h a ll be se n t to  a n y  person w iio  a p p lie d  fo r , o r  n o m in a te d  a n o th e r  pe rson fo r  m e m b e rsh ip  
on  th e  n e g o t ia t in g  ru le m a k in g  c o m m itte e  to  rep resen t such in te re s ts  w ith  respect to  the  
p ro p o se d  ru le .

(b ) M e m b e rs h ip . T h e  ag ency  s h a ll l im ir  m e m b e rs h ip  o n  a ne go tia te d  tu le m 3 k in g  c o m m itte e  to  
25 m e m b e rs , u n le ss  th e  ag ency  head d e te rm in e s  th a t a g re a te r n u m b e r o f  m e m b e rs  is neces­
s a ry  fo r  th e  fu n c t io n in g  o f  the  c o m m itte e  o r  to  ach ie ve  ba lanced  m e m b e rs h ip . E ach  c o m m u te s  
s h a ll in c lu d e  a t leas t one  pe rson re p re se n tin g  the  agency,

(c ) A d m in is t r a t iv e  s u p p o rt . T h e  agency s h a ll p ro v id e  a p p ro p r ia te  a d m in is tra t iv e  s u p p o r t  to  the  
n e g o tia te d  ru le m a k in g  c o m m itte e , in c lu d in g  te c h n ic a l assistance.

(A d d e d  N o v . 29, 1990, P. L . 101-648, § 3 (a ), 104 S ta t. 4972; A u g . 26, 1992, P. L . 102-354,
§ 3 (a )(2 ), (3 ). 106 S ta t. 9 4 4 .)

H IS T O R Y ; A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments: ‘
Repeal o f section; savings provision. A c t N ov. 29, 1990, P. L . 101-643, § 5. 104 Stat. 4976, 
w hich appears as 5 USCS § 561 note, provides 'h a t this section is repealed, effective 6 years" 
a fte r enactm ent, but shall continue to apply a fter repeal as provided by such note.

Amendments: ’ ‘
1992. A c t A u g . 26, 1992 redesignated th is section, enacted as 5 USCS § 585. as 5 USCS 
§ 565; and. in subsec. (a)(1), substituted "5 6 4 " fo r "53 4 ".

R E S E A R C H  G U ID E
Federal Procedure L  Ed:
2 Fed-P roc L  Ed, A dm in is tra tive  Procedure (1994) 5 2:97. - *; i

A m  J u r  . .

2 A m  J u r 2d, A d m in is tra tive  Law (1994) § 180.

5 566.' Conduct o f committee activ ity  [Caution: For sunset and savings provisions,, see 5 
USCS £561 note] J " '  " !  . '  .17 '......... ...............- ■ • • • •
(a ) D u t ie s  o f  c o m m itte e . Each n e g o tia te d  ru le m a k in g  c o m m itte e , e s ta b lish e d  u n d e r th is , 
s u b c h a p te r [5  U S C S  §§ 561 et seq.] s h a ll c o n s id e r  th e  m a tte r  p ro p o se d  by  th e  a g ency  fo r  
c o n s id e ra t io n  a n d  s h a ll a tte m p t to  reach a consensus c o n c e rn in g  a p ro p o se d  ru le  w ith  respect 
to  su ch  m a t te r  a n d  a n y  o th e r  m a tte r  th e  c o m m itte e  d e te rm in e s  is re le v a n t to  the  p ropose d  ru le .

(b ) R e p re s e n ta tiv e s  o f  agency  on c o m m itte e -T h e  p e rso n -o r p e rso n s -re p re se n tin g  th e  agency  on  
a n e g o tia te d  ru le m a k in g  c o m m itte e  s h a ll p a r t ic ip a te  in  the  d e lib e ra t io n s  and  a c t iv it ie s  o f  the  
c o m m it te e .w ith  th e  sam e r ig h ts  and re s p o n s ib ilit ie s  as o th e r .m e m b e rs ;o f  th e  c o m m itte e , and  
s h a ll be a u th o r iz e d  to  f u l lv  re p re s e n t'th e  a g e n cy  in  che d iscuss io ns  a n d -n e g o t ia t io n s  o f  che 
c o m m itte e . "  . . 1 . ■ . .  -

(c) S e le c tin g  . fa c i l i ta to r .  N o tw ith s ta n d in g  se c tio n  10(e) o f  che F e d e ra l A d v is o ry  C o m m itte e  A c t  
(5 U S C S  A p p x .  .§ 10 (e )], an agency m a y  n o m in a te  e ith e r  a  p e rs o n . fro m -th e  F e d e ra l G o v e rn ­
m e n t o r  a p e rs o n  f ro m  o u ts id e  the  F e de ra l G o v e rn m e n t to  serve as a fa c i l i ta to r  fo r  th e  n e g o tia ­
t io n s  o f  che c o m m itte e , su b je c t to  the  a p p ro v a l o f  the  c o m m itte e  b y  consensus. I f  th e  c o m m it­
tee d o a  noc a p p ro v e  th e  n o m inee  o f  th e  ag ency  fo r  fa c i l i ta to r ,  the  ag e n cy  s h a ll s u b m it  a 
s u b s titu te  n o m in a t io n .  I f  a c o m m itte e  does noc a p p ro ve  a n y  n o m in e e  o f  th e  ag e n cy  fo r  fa c i l i ta ­
to r . th e  c o m m it te e  s h a ll se lec t b y  consensus a pe rson  to  serve as fa c i l i ta to r . .  A  pe rson  des ig na te d

1 6
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T h e ' A g e n c i e s  G e n e r a e e y 5 USCS § 567

I

to  re p rese n t th e  a g e n cy  in  s u b s ta n tiv e  issues m a y  n o t serve as fa c i l i ta to r  o r  o th e rw is e  c h a ir  th e  
c o m m itte e .

(d ) D u t ie s * o f  fa c i l i ta t o r .  A  fa c i l i ta t o r  a p p ro ve d  o r  se lected b y  a n e g o tia te d  ru le m a k in g  c o m - 
m it te e s h a ll— •■*“ • • • * •

(1 ) c h a ir  the  m e e tin g s  o f  th e  c o m m it te e  in  an im p a r t ia l m a n n e r;
(2 ) im p a a ia l ly  assist tn e  m e m b e rs  o f  tn e  c o m m itte e  in  c o n d u c t in g  d is c u i io n s  and n e g o tia ­
tio n s ; a n d • . "  . . .  .. : : s C  G  .. .  • “

: (3 ) m anage th e  ke e p in g  o f  m in u te s  and  re co rds  as re q u ire d  u n d e f 'S ic t ib n .  10(b) a n d  (c ) o f  
th e -F e d e ra l A d v is o ry  C o m m itte e  A c t  (5 USCS A p p x . § 10(b), (c>p  e xce p t th a t a n y  p e is o n a i 
no tes an d  m a te r ia ls  o f  th e  fa c i l i t a t o r  o r  o f  the  m e m b e rs  o f  a c o m m it te e 's h a ll n o t be s u b je c t 

' r l'tp -s e c tjq n '5 5 2 _ 'q f t h is . t i t le . -. ' j .
(e ) C o n u ru lte e  p ro c e d u re s : A ’  n e g o tia te d  n ile r r ia k in g  c o m m it te e  e s ta b lis h e d .u n d e r jth is  subbh 'ap - 
te r ( 5 :  U S G S *§§  561 ' c r  s e q . [m a y  a d o p t p rocedu res  fo r  the-, o p e ra t io n  o f. 'th e . c o m m it te e ^ N o  
p ro v is io n  o f  s e c tio n  553 o f  th is  t i t le  s h a ll a p p ly  t a  th e  p ro c e d u re s 'o f a'.’neg’o tia te d  ru le m a k in g  
c o m m it te e . , : . ,  -j'. •* , * *. *.................................. ••• •*•

( 0  R e p o rt o f  c o m m itte e . I f  a c o m m it te e  reaches a consensus o n  a p ro p o se d  ru le , a t th e  co n c lu -. 
s io n  o f  n e g o tia t io n s  th e  c o m m it te e  s h a ll tra n s m it to  th e  a .je n cy  th a t.'es tab lished  th e  c o m m itte e  
a - re 'p o r r  c o n ta in in g 'th e  p ro p o se d  ru le . I f  the  c o m m itte e  does n o t " re ach  a consensus o n  a' 
p ro p o se d  ru le , th e  c o m m itte e  m a y  tra n s m it  to  the  ag e n cy  a re p o rt s p e c ify in g  a n y  areas in  w h ic h  
th e  c o m m itte e  reached a con se n su s . T h e  c o m m itte e  m a y  in c lu d e  in  a re p o rt a n y  o th e r  in fo rm a ­
t io n . re c o m m e n d a tio n s , o r  m a te r ia ls  m a t the  c o m m itte e  co n s id e rs  a p p ro p r ia te . A n y  c o m m itte e  
m e m b e r m a y  in c lu d e  as an  a d d e n d u m  to  the  re p o rt a d d it io n a l in fo rm a t io n , re c o m m e n d a tio n s , 
o r  m a te ria ls .
(g ) R e co rd s  o f  c o m m itte e . In  a d d it io n  to  the  re p o tt  re q u ire d  b y  subsection  (0 .  a c o m m it te e  
s h a ll s u b m it to  th e  a g e n cy  th e  re c o rd s  re qu ire d  u n d e r se c tio n  10(b) and (c ) o f  tn e  F e d e ra l 
A d v is o ry  C o m m itte e  A c t  (5 U S C S  A p p x .  § 10(b), (c ) |.
(A d d e d  N o v . 29. 1990. P. L .  101-648. § 3(a), 104 S ta t. 4 9 7 3 ;-A u g . 26, 1992, P. L . 102-354, 
$ 3 (a )(2 ) . 106 S ta t. 9 4 4 .)

H IS T O R Y ; A N C IL L A R Y  L A W S  A N D  D IR E C T IV E S  
Prospective amendments:
Repeal o f section; savings prov is ion. A c t Nov. 29. 1990. P. L. 101-643, § 5, 104 Stat. 4976, 
w hich appears as 5 USCS j  561 note, provides that th is section is repealed, effective 6 y e n s  
after enactment, but shall con tinue  to  app ly  a fter repeal as provided by such note.

Amendments:
1992. A c t A ug . 26, 1992 redesignated this section, enacted as 5 USCS § 586, as 5 USCS 
$ 566.

R E S E A R C H  C U ID E  * *
Federal Procedure L  Ed: ' ••
2 Fed Proc L  Ed. A dm in is tra tive  Procedure (1994) <j§ 2:93, 117.

A m  Ju n
2 A m  Ju r 2d. A d m in is tra tive  Law  (1994) §§ 179, 181, 250.

§ 5 6 7 . T e rm in a t io n  o f  c o m m itte e  [C a u t io n : F o r  sunse t a n d  s .iv in g s  p ro v is io n s , see 5 U S C S
§ 561 n o te ) , ■
A  n e g o tia te d  ru le m a k in g  c o m m itte e  s h a ll te rm in a te  up o n  p ro m u lg a t io n  o f  th e  fin a l ru le  u n d e r  
c o n s id e ra tio n , un less  th e  c o m m it te e 's  c h a r te r  c o n ta in s  an e a r l ie r  te rm in a t io n  d a te  o r  th e  ag e n cy , 
a f t e r  c o n s u lt in g  th e  c o m m itte e , o r  th e  c o m m itte e  its e lf  spec ifies  an e a r lie r  te rm in a t io n  d a te . ’ 
(A d d e d  N o v . 29 . 1990. P. L .  101-648, § 3(a), 104' S ta t. 4974 ; A u g . 26, 1992; P.' L .,  102-354,
§ 7 (a )(2 ). 106 S ta t. 9 4 4 .) *.

'*  * ' * :  ’* H IS T O R Y ; A N C IL L A R Y  L A W S  A N D  D IR E C T IV E S  '  '
Prospective amendments:
Repeal o f section; savings p ro v is io n -A c t Nov. 29. 1990, P. L . 101-648. § 5. 104 Stat. 4976, 
w hich appears as 5 USCS § 561 note, provides tha t this section is repealed, effective 6 years • *  .
- f te r  tnactm ent, bu t shall cun ti.iue  to apply a fte r repeal as provided by such note.

Amendments:
1992. A c t Aug. 26, 1992 redesignated this section, enacted as 5 USCS 5 587, as 5 USCS 

" §  5 6 7 . '   • ;

... .* ■ .  R E S E A R C H  G U ID E  • ■ " * .........................
• ...* Federal P rocedure L  Edr •

2 Fed Proc L  Ed. A d m in is tra tive  Procedure (1994) § 2:99.’ > '
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■ Am J u r  • ^  - . . ... ;1,
2 A m  J u r 2d. A dm in is tra tive  La w  (1994> § !8 2 .

§ 568 . S e rv ic e s , fa c i l i t ie s ,  and p a y m e n t o f  c o m m itte e  m e m b e r expenses [C a u tio n :"  F o r  sunset 
and  s a v in g s  p ro v is io n s , see 5  U S C S  § 561 n o te ] .  .  . . . .  -
(a ) S e rv ic e s  o f  co n ve n e rs  and fa c i l i ta to rs .  (1 ) Tn g e ne ra l. A n  ag ency  m a y  e m p lo y  o r  e n te r  in to  

' c o n tra c ts  fo r  th e  serv ices  o f  an in d iv id u a l o r  o rg a n iz a tio n  to 's e rv e  as a co n v e n e r o r  fa c i l i ta ­
to r  fo r  a n e g o tia te tfrV ile m a k in g  c o m m itte e  u n d e r th is  s u b c h a p te r  [5  U S C S  §§ 561 ec seq.], 
o r  m a y  use th e  se rv ice s  o f  a G o v e rn m e n t e m p lo ye e  to  a c t as a c o n v e n e r  o r  a. fa c i l i ta to r . fo r  
such  a c o m m it te e . '  : ‘ . ‘ . ' ’V  „  ...

" (2 ) _ D e te rm in a t io n .  o f.  c o n flic t in g . ' in te re s ts .! A n  agency, s h a ll .d e te r m in e ,  w h e th e r, a. person). 
. .u n d e r ,c o n s id e ra t io n  to  s e rv e  as cq n v e n e r_ q r fa c i l i t a t o r ,o f  a, c o rn rn it te e 'u n d e r  pa ragraph .’ (1 ) g 

,  ^ .has '-'a riy  ' f in a n c ia l- ' o r  o th e r  in te re s t ’ th a t)  w ou ld .) p re c lu d e  s u c h ' p e rs o n ’ f ro m , s e rv in g - in ’ an". 
' im p a r t ia l  a n d  in d e p e n d e n t m a n n e r ! : : ‘

(b ) S e rv ic e s  a n d  fa c i l i t ie s  o f  o th e r  e n tit ie s .- F o r  pu rpose s  o f  th is  s u b c h a p te r  [5 U SCS §§ 561 )e t 
seq .], an  a g e n c y  m a y  use th e  serv ices  ar.d fa c il it ie s  o f  o th e r  F e d e ra l ag enc ies  and  p u b lic  and 
p r iv a te  ag enc ies  a n d  in s tru m e n ta li t ie s ’ w ith  th e  co n se n t o f  such  agenc ies  a n d  in s ttu m e n ta lit ie s , 
a r.d w ith  o r  w i th o u t  re im b u rs e m e n t to  such  agenc ies  and in s tru m e n ta li t ie s ,  a n d  m a y accept 
v o lu n ta ry  a n d  u n co m p e n sa te d  cerv ices  w ith o u t  re g a rd  to  the  p ro v is io n s  o f  s e c tio n  1342 o f  t it le  
31. T h e  F e d e ra l M e d ia t io n  and  C o n c il ia t io n  S e rv ice  m a y  p ro v id e  se rv ice s  an d  fa c ilit ie s , w ith  
o r  w ith o u t  re im b u rs e m e n t, to  assist agencies u n d e r  th is  s u b c h a p te r [5  U S C S  §§ 561 et seq.], 
in c lu d in g  fu rn is h in g  con vene rs , fa c i l i ta to rs ,  and  tra in in g  in  n e g o tia te d  ru le m a k in g .
(c ) E xpen ses  o f  c o m m itte e  m em bers . M e m b e rs  o f  a n e g o tia te d  ru le m a k in g  c o m m itte e  s h a ll be 
re sp o n s ib le  fo r  th e ir  o w n  expenses o f  p a r t ic ip a t io n  in  such  c o m m itte e , e x c e p t th a t an agency 
m a y , in  a c c o rd a n c e  w ith  se c tio n  7 (d ) o f  th e  F e d e ra l A d v is o ry  C o m m itte e  A c t  [5  USCS A p p x .’
§ 7 (d ) ], p a y  f o r  a  m e m b e r 's  reasonab le  tra v e l a n d  p e r d ie m  expenses, expenses to  o b ta in  te c h n i­
ca l ass is tance, an d  a reasonab le  ra te  o f  c o m p e n s a tio n , i f —

(1 ) s u c h  m e m b e r ce r tif ie s  a la ck  o f  ad equa te  f in a n c ia l resources to  p a r t ic ip a te  in  the  c o m ­
m itte e ; a n d

(2 ) th e  a g e n c y  d e te rm in e s  th a t s u ch  m e m b e r ’s p a r t ic ip a t io n , in  th e  c o m m itte e  is necessary 
to  assu re  a n  a d e q u a te  re p re se n ta tio n  o f  th e  m e m b e r 's  in te re s t.

(d ) S ta tu s  o f  m e m b e r as F e d e ra l e m p lo ye e . A  m e m b e r is  re ce ip t o f  fu n d s  u n d e r  th is  sec tio n  o r  
se c tio n  569  s h a ll n o t c o n c lu s iv e ly  d e te rm in e  fo r  p u rp o se s  o f  se c tio n s  202  th ro u g h  209 o f  t i t le  
18 w h e th e r  th a t  m e m b e r is an  e m p lo y e e  o f  the  U n ite d  S tates G o v e rn m e n t.
(A d d e d  N o v . 29. 1990, P. L . 101-648, § 3 (a), 104 S tar. 4974; A u g .  26 . 1992, P. L. 102-354,
§ 3 (a )(2 ), (4 ), 106 S ta t. 94 4 .) , . . .  ' .

H IS T O R Y ; A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments:
Repeal o f section; savings provision. A c r  Nov. 29. 1990. P. L. 101-648, § 5, 104 Stat. 4976. 
w hich appears as 5 USCS § 561 note, provides tha t th is  section is repealed, effective 6 years 
a fte r enactm ent, bu t shall continue to apply a fte r repeal as provided by such note.

Amendments:
1992. A c t A ug. 26. 1992 redesignated th is section, enacted as 5 USCS § 588. as 5 USCS 
S 568; and, in  subsec. (d). substituted "5 6 9 " fo r  "5 8 9 ". , . ______  . - -

§ 569. R o le  o f  the  A d m in is t r a t iv e  C o n fe re n c e  o f  th e  U n ite d  S ta te s  and  o th e r  e n tit ie s  (C a u ­
t io n : F o r  su n se t and sa v ing s  p ro v is io n s , see 5 U S C S  § 561 n o te ]
(a ) C o n s u lta t io n  b y  agenc ies . A n . a g e n cy  m a y  c o n s u lt  w i t h - th e  A d m in is t r a t iv e  C on fe ren ce  o f  
th e  U n ite d  S ta te s  o r  o th e r  p u b lic  o r  p r iv a te  in d iv id u a ls  o r  o rg a n iz a t io n s  f o r  in fo rm a t io n  and 
ass is tance in  fo r m in g  a ne go tia ted  ru le m a k in g  c o m m itte e  and c o n d u c t in g  n e g o tia t io n s  o n  a 
p ropose d  ru le .  . .

(b ) R o s te r of p o te n t ia l c o m e n e rs  and f a c i l i t a t o r s .T h e  A d m in is t r a t iv e  C o n fe re n c e  o f  the  U n ite d  
S tates, in  c o n s u lta t io n  w ith  (h e  F e d e ra l M e d ia t io n  a n d . C o n c il ia t io n  S e rv ice , s h a ll m a in ta in  a 
ro s te r o f . in d iv id u a ls  w h o  have ac ted  as o r  a re  in te re s te d  in  s e rv in g  as c o n v e n e rs  o r  fa c il ita to rs  
in  n e g o tia te d  ru le m a k in g  p roceed ings . T h e  ro s te r s h a ll in c lu d e  in d iv id u a ls  f ro m  g o ve rn m e n t- 
agencies and  p r iv a te  g ro u p s , and  sh a ll be m a de  a v a ila b le  u p o n  reques t. A g e n c ie s  m a y  a lso  use 
ros te rs  m a in ta in e d  by  o th e r  p u b lic  o r  p r iv a te  in d iv id u a ls  o r  o rg a n iz a tio n s .

(c ) P ro c e d u re s  to  o b ta in  conveners  an d  fa c i l i ta to rs .  (1 ) P roce du re s . T h e  A d m in is t r a t iv e  
C o n fe re n ce  o f  th e  U n ite d  S tates s h a ll d e ve lo p  p ro c e d u re s  w h ic h  p e r m ir  agenc ies  to  o b ta in  
th e  se rv ice s  o f  c o n ve n e rs  and fa c i l i ta to rs  on  an e xp e d ite d  basis.
(2 ) P a y m e n t fo r  se rv ice s . P a ym e n t f o r  th e  serv ices o f  con vene rs  op fa c i l i ta to rs  s h a ll be m ade 
b y  the . a g e n c y  u s in g  th e  services, un less  the  C h a irm a n  o f  the . A d m in is t r a t iv e  C on fe rence  
agrees to  p a y  fo r  su ch  serv ices u n d e r sub se c tio n  ( f) .
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i W r x h e - A g e n c i e s  • G e n e r a l l y - . - . . ’ S' U SC S § 570':
(d ) C o m p ila t io n  o f  d a ta  on ne go tia ted  ru le m a k in g ; re p o r t  to  C ongress. (1 ) C o m p ila t io n  o f  da ta . 

T h e  A d m i/u s t ra t iv e  C on fe ren ce  o f  th e  U n ite d  S ta tes s h a ll c o m p ile  and m a in ta in  d a ta  re la ted  
to  n e g o tia te d  ru le m a k in g  and  s n a il a c t as a c le a r in g h o u s e  to  assist agencies a n d  p a rtie s  
p a r t ic ip a t in g  in  n e g o tia te d  ru le m a k in g  p ro ce e d in g s .
(2 ) S u b m iss io n  o f  in fo rm a t io n  by agencies. E ach  agency engaged in  n e g o tia te d  ru le m a k in g  
s h a ll p ro v id e  to  th e  A d m in is tra t iv e  C o n fe re n ce  o f  the  U n ite d  S tates a c o p y  o f  a n y  re p o rts  
s u b m itte d  to  th e  agency b y  n e g o tia te d  ru le m a k in g  co m m itte e s  u n d e r  se c tio n  56 6  a n d  such 
a d d it io n a l in fo rm a t io n  as necessary to  en ab le  th e  A d m in is tra iiy e ,.C p n fe re n c e  o f  th e  U n ite d  
S tates to  c o m p ly  w i th  th is  s u b s e c tio n . ' ’ . ’ '
(3 ) R e p o rts  to  C ongress; T h e :A d m in ts t ra t iv e  C o n fe re n ce  o f  th e  U n ite d  S tates s h a ll re v ie w  
an d  a n a lyze  th e  re p o n s  and in fo rm a t io n  re ce ived  u n d e r th is  su b se c tio n  and  s h a ll t ra n s m it  a 
b ie n n ia l re p o r t  to  th e ;C o m rn m e e  o rr G o v e rn m e n ta l A lta ir s  o f  the  Senate an d  th e  a p p ro p r i­
a te  c o m m itte e s  o f  th e  H ouse  o f  R e p re se n ta tive s  th a t—  A . ,

( A )  p ro v id e s - 're c o m m e n d a tio n s .fo b . e ffe c t iv e  use by^ageac ies  o t  n e g o tia te d _ ru le m a k in g ; 
an<i. " ’..t '  • ‘ « ! , '  /  -IV7'!  jS - .c : .— *'• 1
(B )  de sc rib e s  the  n a tu re  and  a m o u n ts  o f  e x p e n d itu re s , m a d e  b y  th e  A d m in is t r a t iv e  
C o n fe re n c e  o f  th e  U n ite d  S tates to  a c c o m p lis h  the  pu rposes o f  th is  s u b c b a p te r (5  U SCS 
§§ 561 e t seq .]. . . . . . .  f  . . .  • • ............... ...

(e) T r a in in g  in  n e g o tia te d  ru le m a k in g . T h e  A d m in is t r a t iv e  C o n fe re n ce  o f  th e  U n ite d  S tates is 
a u th o r iz e d  to  p ro v id e  tra in in g  in  ne go tia te d  ru le m a k in g  te ch n iq u e s  and p ro c e d u re s  fo r  pe rson­
ne l o f  th e  F e d e ra l G o v e rn m e n t e ith e r  on  a re im b u rs a b le  o r  n o n re im b u rs a b le  basis. S uch t ra in ­
in g  m a y  be e x te n d e d  to  p r iv a te  in d iv id u a ls  o n  a re im b u rs a b le  basis.
( 0  P a y m e n t o f  expenses o f agencies. T h e  C h a irm a n  o f  th e  A d m in is t r a t iv e  C o n fe re n c e  o f  the 
U n ite d  S tates is a u th o r iz e d  to  pay, u p o n  request o f  an ag ency , a l l  o r  p a n  o f  th e  expenses o f 
e s ta b lis h in g  a n e g o tia te d  ru le m a k in g  c o m m itte e , and  c o n d u c tin g  a n e g o tia te d  ru le m a k in g . Such 
expenses m a y  in c lu d e , bu t a re  n o t l im ite d  to ­

l l )  th e  co s ts  o f  con vene rs  a n d  fa c il ita to rs :
(2 ) the  expenses o f  c o m m itte e  m e m b e rs  d e te rm in e d  b y  the  agency  to  be e l ig ib le  fo r  as­
s is tance  u n d e r  se c tio n  568(c); and
(3 ) t r a in in g  costs.

D e te rm in a tio n s  w ith  respect to  p a ym e n ts  u n d e r th is  s e c tio n  s h a ll be a t th e  d is c re t io n  o f  such 
C h a irm a n  in  fu r th e r in g  the  use by  F e d e ra l agencies o f  n e g o tia te d  ru le m a k in g .
(g ) Use o f  fu n d s  o f  th e  C on fe rence . T h e  A d m in is t r a t iv e  C o n fe re n ce  o f  the  U n ite d  S tates m ay 
a p p ly  fu n d s  re ce ived  u n d e r section  5 9 5 (c ) ( l2 )  o f  th is  t i t le  to  c a r ry  o u t  the  p u rp o s e s  o f  thus 
s u b c h a p te r (5 U S C S  §§ 561 e t seq.].
(A d d e d  N o v . 29, 1990. P. L . 101-648, § 3 (a ), 104 S ta t. 4975: A u g . '2 6 .  1992. P . L .  102-354,
§ 3 (a )(2 ). (5 ). 106 S ta t. 944 .)

...; H IS T O R Y ;:A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S
■; P ro sp e c tive -a m e n d m e n ts ;.-.......................

Repeal o f section; savings p rov is ion ..A ct N ov. 29. 1990, P. L . 101-648, § 5, 104 S u e .4976,: 
w hich appears as 5 USCS § 561 note, provides iha t th is section is repealed, effective 6 years- 
a lte r enactment, but shall continue to  app ly a fte r repeal as provided by such note.

Amendments: .
1992. A c t A ug. 26. 1992 redesignated th is section, enacted as 5 USCS § 589. as 5 USCS 
§ 569; in  subsec. (d)(2), substituted "5 6 6 '' fo r "5 3 6 "; in  subsec. (f)(2), substituted “ 56 8 " for 

""5 88 "; and, in  subsec. (g). substituted "5 9 5 " fo r "575".

§•570.. J u d ic ia l  re v ie w  [C a u tio n ; For sunse t and sav ings p ro v is io n s , see- 5 U S C S  § 561 no te ] 
A n y  ag ency  a c tio n , re la tin g  to  e s ta b lish in g , ass is ting , o r  te rm in a t in g .a  n e g o tia te d  ru le m a k in g  
c o m m itte e  u n d e r  th is  su b ch a p te r (5 U S C S  §§ 561 et seq.J s h a ll n o t be s u b je c t to  ju d ic ia l  rev iew , 
N o th in g  in  th is  s e c tio n -s h a ll b a r ju d ic ia l  re v ie w -o f a ru le  i f  such  ju d ic ia l  re v ie w  is o th e rw ise  
p ro v id e d  b y - la w . A  ru le  w h ic h  is th e  p ro d u c t  o f  nego tia ted , ru le m a k in g  and. is  s u b je c t to  ju d ic ia l 
re v ie w  s h a ll n o t be acco rded an y  g re a te r de fe re nce  b y  a c o u r t  th a n  a ru le  w h ic h  is  the  p ro d u c t 
o f  o th e r  ru le m a k in g  p ro ce d u re s . ,
(A d d e d . N o v ..  29, 1990, P. L .  101-648, § 3 (a ), 104 S ta t. 4976; A u g . 26. 1992, P. L .  102-354,
§ 3 (a )(2 ), 106 S ta t. 944 .) -  ' • . * ' '

H IS T O R Y ; A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments:
Repeal o f  section; savings provision. A c t N ov. 29. 1990, P. L . 101-648, § 5, 104 S ta t. 4976, 
w hich appears is  5 USCS § 561 note, provides that th is  section is repealed, effective 6 years 
a fte r enactm ent, but s h i l l  continue to apply a fter repeal as provided by such note.

' Amendments;- "  ' -.
1992. A c t A ug ; 26. 1992' redesignated th is  section, enacted as 5 USCS {  590, as 5 USCS 
§ 570. • . .  - •' • ......................
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R E S E A R C H  G U I D E  -
F e d e ra l  P r o c e d u r e  L  Ed:

2 Fed P ro c L  Ed, A dm in is tra tive  Procedure (1994) § C: 100. 

A m  J u r
2 A m  Jur 2d, A dm in is tra tive  Law  (1994) § 133.

S U B C H A P T E R  IV . A L T E R N A T IV E  M E A N S  O F  D IS P U T E  R E S O L U T IO N  I N  T H E  
A D M I N I S T R A T I V E  P R O C E S S

2747, w hich appears as 5 USCS § 571 note, provides fo r term ination o f J USCS §§ 571-583
on O ct. 1, 1995, subject to certain savings p ro v is io n s ..' •

• A m endm ents ' '  . . .  • ••
1992. A c t A ug, 26, 1992, P. L. 102-354, § 3(b)(1), 106 Stat. 944, inserted th is subchapter (5
USCS §§ 571 et seq. (fo rm e rly  §§ 581 et seq.)) a fter Subchapter [ l ira s  redesignated (5 USCS '
§5 561 et seq.). '• . • • . . ‘ . . .

§ 571. D e f in it io n s  [C a u t io n : F o r  te rm in a t io n  on  O c to b e r  1, 1995 o f  agenc ies ' a u th o r it y  to  use 
d is p u te  re s o lu t io n  p roceed ings  u n d e r 5 U S C S  •§§ 571 et seq., see § 11 o f  A c t N o v . 15, 1990, P. 
L .  101-552, w h ic h  appears  as a no te  to  th is  s e c tio n .)

F o r  the  pu rpose s  o f  th is  s u b c h a p te r (5 U S C S  §§ 571 et seq .], the  te rm —

(1 ) "a g e n c y "  has the  sam e m e a n in g  as in  se c tio n  5 5 1 (1 ) o f  th is  t it le ;

(2 ) " a d m in is t r a t iv e  p ro g ra m "  in c lu d e s ^  F e d e ra l fu n c t io n  w h ic h  in vo lve s  p ro te c t io n  o f  the  
p u b lic  in te re s t a n d  th e  d e te rm in a tio n  o t  r ig h ts , p r iv ile g e s , and  o b lig a tio n s  o f  p r iv a te  pe rsons 
th ro u g h  ru le  m a k in g , a d ju d ic a tio n , lic e n s in g , o r  in v e s tig a tio n , as those te rm s  a re  used in  
s u b c h a p te r  I I  o f  th is  c h a p te r  [5 L 'SCS §§ 551 et seq.);

(3 ) "a l te rn a t iv e  m eans o f  d is p u te  re s o lu t io n "  m eans a n y  p ro ce d u re  th a t is used, in  lieu  o f
an a d ju d ic a t io n  as denned  in  sec tio n  5 5 1 (7 ) o f  th is  t i t le ,  to  reso lve issues in  c o n tro v e rs y ,
in c lu d in g , b u t n o t l im ite d  to , s e tt le m e n t n e g o tia t io n s , c o n c il ia t io n , fa c i l i ta t io n ,  m e d ia tio n , 
fa c t f in d in g , m in itn a ls ,  and  a rb it ra t io n , o r  a n y  c o m b in a tio n  the reo f;

(4 ) " a w a r d "  m eans a n y  de c is io n  by  an a r b it r a to r  re s o lv in g  the  issues in  c o n tro v e rs y ;

(5 ) “ d is p u te  re s o lu t io n  c o m m u n ic a t io n "  m eans a n y  o ra l o r  w r it te n  c o m m u n ic a t io n  p repa red  
fo r  th e  pu rpose s  o f  a d is p u te  re s o lu tio n  p ro ce e d in g , in c lu d in g  a n y  m e m o ra n d a , no tes o r  
w o rk  p ro d u c t  o f  th e  n e u tra l,  p a rtie s  o r  n o n p a r ty  p a r t ic ip a n t; ,  e xce p t th a t a w r i t te n  agree­
m e n t to  e n te r in to  a d is p u te  re s o lu t io n  p ro ce e d in g , o r  f in a l w r it te n  ag reem en t, o r  a r b it ra l  
a w a rd  reached as a re s u lt o f  a d is p u te  re s o lu t io n  p ro ce e d in g , is- n o t a d is p u te  re s o lu t io n  
c o m m u n ic a tio n ,’

(6 ) " d is p u te  re s o lu t io n  p ro c e e d in g "  m eans a n y  process in  w h ic h  an  a lte rn a t iv e  m e ans  o f  
d is p u te  re s o lu t io n  is used to  reso lve an  issue in  c o n tro v e rs y  in  w h ic h  a n e u tra l is  a p p o in te d  
an d  spe c ifie d  p a rtie s  p a r t ic ip a te ; • * ;

(7 ) “ in  c o n fid e n c e "  m eans, w ith  respect to  in fo rm a t io n , th a t the  in fo rm a t io n  is  p ro v id e d —

( A )  w ith  th e  expressed in te n t o f  th e  s o u rce  th a t i t  n o t be d isc losed; o r ’

• (B )  u n d e r  c irc u m s ta n c e s  th a t w o u ld  c re a te  the  re asonab le  e xp e c ta tio n  o n ’ b e h a lf  o f  the  
so u rce  th a t th e  in fo r m a t io n 'w i l l  n o t be d is c lo s e d ;. . . _

(8 ) “ issue in  c o n tro v e rs y ”  m eans an issue w h ic h  is  m a te r ia l to  a d e c is io n  c o n c e rn in g  an 
a d m in is t ra t iv e  p ro g ra m  o f  an agency, and  w i th  w h ic h  th e re  is d isag ree m en t—

‘ • ( A )  be tw een an  a g e n cy  and  pe rsons w h o  w o u ld  be s u b s ta n tia lly  a ffected b y  th e  d e c is io n :
• or ■ * ■

(B) be tw een pe rsons  w h o  w o u ld  be s u b s ta n t ia lly  a ffe c te d  by  the d e c is io n ,
e xce p t th a t  such  te rm  s h a ll n o t in c lu d e  a n y  m a tte r  spe c ifie d  u n d e r  sec tio n  2 3 0 2  o r  71 21 (c ) 
o f  th is  t i t le ;

(9 ) " n e u t ra l”  m e ans  an in d iv id u a l w h o , w ith  respect to  an issue in  c o n tro v e rs y , fu n c t io n s  
s p e c if ic a lly  to  a id  th e  p a rtie s  in  re s o lv in g  th e  c o n tro v e rs y ;

(1 0 ) “ p a r ty ”  m eans—

( A )  fo r  a p ro ce e d in g  w ith  nam ed p a rtie s , th e  sam e as in  sec tio n  55 1(3 ) o f  th is  t i t le ;  and

(B ) fo r  a p ro c e e d in g  w ith o u t  nam ed p a ttie s , a pe rson w h o  w i l l  be s ig n if ic a n t ly .a f fe c te d  
by  th e  d e c is io n  in  the  p ro ce e d in g  and  w h o  p a r tic ip a te s  in  th e  p roceed ing ;. .

(1 1 ) " p e rs o n "  has th e  sam e m e an ing  as in  s e c tio n  5 5 1 (2 ) o f  th is  t it le ; and
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NEBRASKA ADMINISTRATIVE CODE 

TITLE 261 -  RULES OF AGENCY PROCEDURE 

CHAPTER 1 -  PROCEDURES FOR NEGOTIATED RULEMAKING

001 Negotiated rulemaking generally. The purpose of these 
regulations is to establish a framework for the conduct of
negotiated rulemaking consistent with the Administrative 

Procedure Act and the Negotiated Rulemaking Act, sections 84- 
921 through 84-932, R.R.S. 1994. The negotiated rulemaking 
process can be used by state agencies, whenever appropriate, 
to resolve controversial issues prior to the comm encem ent of 
formal rulemaking. Negotiated rulemaking is not a substitute 
for the requirements of the Administrative Procedure Act, but 
may be used as a supplemental procedure to permit the direct 
participation of affected interests in the development of new 

rules or the amendment or repeal of existing rules. The 
negotiated rulemaking process also does not preclude other 
agency efforts or processes designed to reach consensus with 
affected or interested persons concerning the content of rules 
or regulations. A consensus agreement on a proposed rule 
reached by a negotiated rulemaking committee may be modified 
by the agency as a result of a subsequent formal rulemaking 

process.

002 Definitions. For purposes of this Chapter of these procedural 
rules:

002.01 APA shall mean the Administrative Procedure Act, 
sections 84-901 through 84-920, R.R.S. 1994.

002.02 Agency shall mean the Nebraska Naiura. Resources 
Commission, the agency created in section 2-1504, R.R.S. 1943.

002.03 Agency Director shall mean the person holding the 
position of Director of Natural Resources created by section

2-1504.03, R.R.S. 1943.



002.04 Consensus shall mean unanimous concurrence among
th e

interests represented on a negotiated rulemaking committee 
unless the committee agrees upon another specified definition.

002.05 Convenor shall mean a person who impartially assists 
the agency in determining whether establishment of a 
negotiated rulem aking committee is feasible and appropriate 

for a particular rulemaking procedure.

002.06 Facilitator shall mean a person who impartially aids 
in the discussion and negotiations among the members of a 
negotiated rulemaking committee to develop a proposed rule.
A facilitator shall not have decisionmaking authority.

002.07 Interest shall mean, with respect to an issue or 
matter, multiple parties that have a similar point of view or 
that are likely to be affected in a similar manner.

002.08 Negotiated rulemaking shall mean rulemaking through 
the use o f a negotiated ru lem akiig  committee.

002.09 Negotiated rulemaking committee or committee shall 
mean an advisory committee established to consider and discuss 

issues for the purpose of reaching a consensus in the 
developm ent o f a proposed rule.

0 0 2 .1 0  Person shall mean an individual, partnership, 
limited liability company, corporation, association, 
governm ental subdivision, agency, or public or private 

organization of any character.

002.11 Rule or regulation shall mean any rule, regulation,
or standard issued by the agency, including the amendment or 
repeal thereof whether with or without prior hearing and 
designed to implement, interpret, or make specific the law 
enforced or administered by it or governing its organization 
or procedure, but not including rules and regulations 
concerning the internal management o f the agency not affecting 
private rights, private interests, or procedures available to 

the public and not including permits, certificates of public 
convenience and necessity, franchises, rate orders and rate 
tariffs, and any rules of interpretation thereof, and for the



purpose of the APA, every rule and regulation which shall 
prescribe a penalty shall be presumed to have general 
applicability or to affect private rights and interests.

003 E stablishm ent of a Negotiated Rulem aking Com mittee; criteria. 
The agency may establish a negotiated rulem aking committee to 
negotiate and develop a proposed rule if the agency director 
determ ines that the use of the negotiated rulemaking procedure 
is in the public interest. In making that determination, the 
agency director shall consider whether:

003.01 There is a need for the rule.

003.02 There are a limited numb nr of identifiable interests 
that will be significantly affected by the rule.

003.03 There is a reasonable likelihood that a committee
can be convened with a balanced representation of persons who:

003.03A Can adequately represent the interests 
identified; and

003.03B Are willing to negotiate in good faith to reach 
a consensus on the proposed rule.

003.04 There is a reasonable likelihood that a committee 
will reach a consensus on the proposed rule within a fixed

period of time.

003.05 The negotiated rulemaking procedure will not 
unreasonably delay the notice of proposed formal rulemaking 

and the issuance of the final rule pursuant to the APA.

003.06 The agency has adequate resources and is willing to 
com m it those resources, including technical assistance, to the

committee.

003.07 The agency, to the maximum extent possible 
consistent with the legal obligations of the agency, will use 
the consensus o f the committee as the basis of the rule 
proposed by the agency in the formal rulemaking process o f the

APA.



004 Convenors; selection; duties. The agency, at the discretion 
o f  the agency director, may use the services of a convenor.

004.01 The agency may employ or contract for an 
organization or an individual to serve as a convenor, or may 
use the services of a state employee to act as a convenor. A 
convenor shall not have a financial or other interest that 
would preclude him or her from serving in an impartial and 
independent manner. The agency shall determine whether a 
person under consideration as a convenor has such an interest.
A person disqualified under this criterion shall be dropped 
from further consideration.

004.02 The convenor may assist the agency in making the 
determination of need for a negotiated rulemaking process 

discussed in section 003 above. The convenor may also assist
the agency in:

004.02A Identifying persons who will be significantly 
affected by a proposed rule.

004.02B Conducting discussions with affected persons on 
the issues of concern and ascertaining whether the 
establishment of a negotiated rulemaking committee is 
feasible and appropriate for the particular rulemaking.

004.03 .T h e  convenor shall report findings and make 
recom m endations to the agency. Upon request o f the agency, 
the convenor shall ascertain the names o f  persons who are 
willing and qualified to represent the interests that will be 
significantly affected by the proposed rule. That report by
the convenor and any recommendations of the convenor shall be 
public records and made available to the public f r r  review 

upon request.

005 Petitions for the use of a negotiated rulemaking committee.
Any person may petition the agency to request the use of a 
negotiated rulemaking committee in the development or revision

of a rule, as provided below.

005.01 A negotiated rulemaking process may be requested on 
any topic appropriate for a rule or regulation by the agency.



005.01A A negotiated rulemaking process may be 
requested only to develop or revise rules which carry out 
statutes that are within the authority of the agency to 

implement.

005.01B A negotiated rulemaking process may not be 
requested to develop a rule or regulation to vary or 

change the specific terms of a statute.

005.01 C A negotiated rulemaking process may not be 
requested to negotiate a rule on a matter which is not 
within the definition of a rule or regulation as set 
forth in subsection 002.11 above.

005.02 A request for the use of a negotiated rulemaking 
procedure shall be made by a petition that meets the 
requirem ents of form set out in this subsection. In the event 
that it does not, the agency may refuse to accept it.

005.02A A petition may be in the form of a pleading 
that contains a caption, heading, and name as set forth 
on Attachment 1, which is attached to these rules and 

made a part of them by reference.

005.02B A petition may also be made in the form of a 
letter so long as the letter contains all of the 

information required by these regulations and is clearly 
delineated as a petition for negotiated rulemaking.

005.02C All petitions must be on white, letter sized 
paper (8 1/2 by 11) of standard weight.

005.02D Petitions must be legible, and may be 
typewritten, photostatically reproduced, printed, or 

handwritten. If handwritten, petitions must be in ink.
Only one side of a page of a petition shall contain any 

writing.

005.02E Any documents that are intended to accompany a 
petition shall be securely fastened, clearly marked as 
attachments to the petition, and meet the other 

requirements of this section as to size, print and



005.03 A petition for a negotiated rulemaking procedure 
shall meet the following requirements for content and 
substance. In the event that it does not, the agency may 

refuse to accept it.

005.03A The petition must identify the general subject 
matter about which the negotiated rulemaking procedure is 

requested, including the statutes or legislative bill(s) 
which provide authority for the desired regulation, and, 
if amendments to existing regulations are sought, 
identification of the regulations by title, chapter and 

name.

005.03B The petition must identify the specific 
issue(s) proposed for inclusion in the negotiated 

rulemaking process.

005.03C The petition must discuss the facts surrounding 
each problem or issue proposed for inclusion in the 
negotiated rulemaking process.

005.03D The petition must discuss why a negotiated 
rulemaking process is in the public interest, including 

information on each of the criteria set out in 
subsections 004.01 through 004.05 above. The petition 
may also include information on the criteria included in 
subsections 004.06 and 004.07 above, to the extent such 

information is available to the petitioner. The 
petitioner may also submit such other information as may 

assist the agency in making a decision.

005.03E The petition must identify persons who will be 
significantly affected by any rule which might result 
from the proposed negotiated rulemaking process, to the 
extent known by the petitioner. The petitioner may also 
suggest the names of persons who are willing and 
qualified to represent the interests that will be 
significantly affected by the negotiated rulemaking 

process and the proposed rule.

005.04 A petition for a negotiated rulemaking process shall

leg ib ility .



be filed with the agency director. Filing may be made by 
personal delivery during regular agency office hours or by 

mail.

005.05 Upon the filing of a petition for a negotiated 
rulemaking procedure, the agency director may designate an 

agency employee or use the services of a convenor to recommend 
to the agency director whether a negotiated rulemaking process

should be initiated.

005.06 Within sixty (60) days after submission of a 
petition for a negotiated rulemaking procedure, the agency

shall:

005.06A Deny the petition in writing, stating the 
reason(s) for denial; or

005.06B Initiate the negotiated rulemaking process as
provided in these rules.

005.07 The decision of the agency with respect to a
petition for a negotiated rulemaking procedure may be made in 

the form of a pleading or a letter clearly designated as the 
decision on the petition. The petitioner shall be served with 
a copy of the agency's final decision by certified mail, 
return receipt requested.

005.08 A decision by the agency with respect to a petition 
for a negotiated rulemaking procedure is not subject to 
judicial review, although nothing herein shall bar a judicial 
review if such is otherwise provided by law.

Notice of a Negotiated Rulemaking Committee; Comment; 
Applications for Membership. If the agency decides to go 
forward with the establishment of a negotiated rulemaking 

committee, the agency shall proceed with the following 
process.

006.01 The agency shall give notice to the Secretary of 
State, publish notice in a newspaper having general 
circulation in the state, and, as appropriate, publish notice 
in other newspapers and publications. The notice shall 

include:



006.01 A An announcement that the agency intends to .  
establish a negotiated rulemaking committee to negotiate 

and develop a proposed rule.

0 0 6 .0 IB A description of the subject and scope of the 
rule to be developed and the issues to be considered.

006.01C A list of interests likely to be significantly 
affected by the proposed rule.

006 .0 ID A list of the persons proposed to represent the 
affected interests and the agency.

006.01E A proposed schedule for completing the work of 
the committee.

006 .0 IF  An explanation of how a person may apply for or 
nominate another person for membership on the committee.

006.02 Persons interested in making comments upon the 
form ation of a particular proposed negotiated rulemaking 

committee shall have thirty (30) days from the date of 
publication of the notice concerning that committee to do so.
Such comments shall be in writing, and shall either be 
personally delivered to the agency or mailed to the agency at

its business office.

006.03 Persons interested in applying for membership on a 
particular proposed negotiated rulemaking com mittee or in 
nominating other persons for such membership shall have thirty

(30) days from the date of publication of the notice 
concerning that committee to do so. Persons making 
application for membership or nominations for m em bership shall 

do so on Attachment 2 which is attached to these regulations 
and made a part of these regulations by reference, and which 
shall be provided by the agency. Persons making application 
for membership or nominations for membership may also do so

letter, so long as the letter contains all of the information 
set out in Attachment 2 and is clearly delineated as an



application or nomination for membership on a specific 
negotiated rulemaking committee.

007 Establishm ent of a Negotiated Rulemaking Committee;
P ro c e d u re .

After publication of notice and termination of the com ment and 
m em bership application period, the agency will consider the 
com m ents and membership applications for a particular 
negotiated rulemaking committee and determine whether such a 
com m ittee can adequately represent the interests o f the 
persons that will be significantly affected by a proposed 
rule, and whether such a committee is feasible and appropriate 
in the particular rulemaking. In making the final 
determination as to creation of a negotiated rulemaking 
committee, the agency may use the services of a convenor as 
set out in Section 005 above. In making the final 
determination as to creation of a negotiated rulemaking 
committee, the agency and the agency director will apply the 

criteria set out in 004 above.

007.01 If, after such a determination, the agency decides 
that a negotiated rulemaking procedure is feasible, it shall 
establish a negotiated rulemaking committee as provided in 
these regulations. The committee will negotiate issues and 
develop proposed rules for use by the agency in formal 

rulemaking.

007.02 If, after such a determination, the agency decides
not to establish a negotiated rulemaking committee, the agency 

shall:

007.02A Notify the p e r s o n  who commented on, applied 
for membership on or nominated persons for membership on 
the particular negotiated rulemaking committee of the 

reasons for the decision not to establish such a 
committee.

007.02B Publish notice of the decision not to establish 
the particular negotiated rulemaking committee in a 
newspaper having general circulation in the state, and, 
as appropriate, in other newspapers and publications.



008 N egotia ted Rulemaking Comm ittee; membership. All members 
o f

a negotiated rulemaking committee shall participate in the 
deliberations of the committee with the same rights and 
responsibilities as other members.

008.01 Members of a negotiated rulemaking committee may 
include:

008.01 A A person designated by the agency to represent 
the agency. This person shall be authorized to fully
represent the agency in the discussions and negotiations 

o f the committee.

008 .0 IB Persons selected by the agency as willing and 
qualified to represent the interests that will be 
significantly affected by the proposed rule.

008.01 C Persons contacted and recruited by the 
negotiated rulemaking committee itself by consensus as 
essential to the success of the negotiated rulemaking

process.

008.01 D Persons selected by the negotiated rulemaking 
committee by consensus upon committee review of a 
petition for membership or nomination as set out in

subsection 008.02 below.

008.02 Persons who will be significantly affected by a 
proposed rule and who believe that their interests will not be 
adequately represented by any person on a negotiated 
rulem aking committee may petition for or nominate another 
person for membership on the negotiated rulemaking committee.

008.02A Each petition or nomination for committee 
membership shall be in writing and be submitted to the 
negotiated rulemaking committee by delivering or mailing 

the same to the agency. All such petitions or 
nominations shall include:

008.02A1 Identification of the applicable 
negotiated rulemaking proceeding.



008.02A2 The name of the petitioner or nominee, 
and a description of the interests the person 

represents.

008.02A3 Evidence that the petitioner or nominee 
is authorized to represent parties related to the 
interests the person proposes to represent.

008.02A4 A written commitment that the petitioner 
or nominee will actively participate in good faith 
in the development of the rule under consideration.

008.02A5 An explanation of reasons that the 
persons already on the negotiated rulemaking 
committee do not adequately represent the interests 

of the person submitting the petition or 
nomination.

008.02B Persons wishing to file such a petition for
membership or nomination to a negotiated rulemaking 
committee may use the form attached hereto as Attachment

3. Attachment 3 is made a part of these regulations by 
reference. Persons wishing to file such a petition for 

membership or nomination to a negotiated rulemaking 
committee may also do so by letter, provided that the 
letter contains the information set forth above.

008.02C Upon receiving a petition for membership on or 
nomination to a particular negotiated rulemaking 

committee, the committee in question shall decide, by 
consensus at its next meeting, whether or not to expand 

its membership.

009 N egotiated rulemaking committee; operation. A negotiated 
rulem aking committee established under these rules shall 
consider the matter proposed by the agency for consideration 
and shall attempt to reach consensus concerning a proposed 
rule and any other matter the committee determines is relevant 

to the proposed rule.

009.01 A negotiated rulemaking committee may adopt 
procedures or ground rules for the operation of the com m ittee 
consistent with these rules and the pertinent Nebraska
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s ta tu tes .

009.02 The agency shall provide appropriate administrative 
support to a negotiated rulemaking committee including 
technical assistance and support.

009.03 The person representing the agency on a negotiated 
rulem aking committee shall participate in the deliberations of 
the committee with the same rights and responsibilities as 
other m embers of the committee and shall be authorized to 
fully represent the agency in the discussions and negotiations

of the committee.

009.04 If a negotiated rulemaking committee achieves 
consensus on a proposed rule at the conclusion of the 
negotiations, the committee shall transmit to the agency a 
report containing the proposed rule.

009.05 If a negotiated rulemaking committee does not reach
a consensus on the proposed rule, the committee shall transm it 
to the agency a report specifying areas in which the com m ittee 
reached consensus and the issues that remain unresolved. The 
com m ittee  may include in the report any other information, 
recom m endations, or materials that the committee considers 

appropriate. Any member of the committee may include as an
addendum  to the report additional information, recom m endations 

or materials.

010 Facilitators; selection; duties. A facilitator shall be
selected to assist a negotiated rulemaking committee with its 

duties.

010.01 The agency may nominate a person to serve as a 
facilitator for the negotiations of a negotiated rulemaking 
com m ittee, subject to the approval of the committee by 
consensus. If the committee does not approve the agency's 
nomination for facilitator, the agency shall submit a 
substitute nomination. If the committee does not approve the 
substitute nomination of the agency for facilitator, the 
com m ittee shall select, by consensus, a person to serve as

facilitator.

010.02 The agency may employ or contract for an
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organization or an individual to serve as a facilitator for a 
negotiated rulem aking committee or the agency may use the 

services o f a state employee to act as a facilitator. A 
person designated by the agency to represent it on a 
negotiated rulem aking committee with respect to substantive 

issues may not serve as the facilitator. A facilitator shall 
not have a financial or other interest that would preclude him 
or her from serving in an impartial and independent manner. 
The agency shall determine whether a person under 
consideration for facilitator has such an interest. A person 
disqualified under this criterion shall be dropped from 
further consideration.

010.03 A facilitator approved or selected by a committee 
shall:

010.03A Preside at the meetings of the committee in an 
impartial manner.

010.03B Impartially assist members in conducting 
discussions and negotiations and achieving consensus.

010.03C Manage the keeping of minutes and records.

011 Negotiated rulem aking committee; expenses. Members o f  a 
negotiated rulemaking committee shall be responsible for their 

own expenses of participation. However, the agency may pay 
for a com m ittee member's actual and necessary expenses 
incurred in serving on the committee as provided in sections 
81-1174 through 81-1177 and a reasonable per diem rate of

compensation if:

011.01 The committee member certifies a lack of adequate 
financial resources to participate on the committee using the 
form at A ttachm ent 4 which is attached to these regulations 

and made a part of them by reference; and,

011.02 The agency determines that the committee member's 
participation is necessary to assure an adequate 
representation of the interests of the members.

012 Grants or gifts. The agency may accept grants or gifts from



any source to fund a negotiated rulemaking process if:

012.01 Information on the name of the person giving the
grant or gift and the amount of the grant or gift is available

to the public.

012.02 The grant or gift is given to and accepted by the
agency without placing any condition on the membership of a 
com mittee or the outcome of the negotiated rulemaking process.

012.03 There is a consensus among the members of the
negotiated rulemaking committee that the acceptance of the

grant or gift will not diminish the integrity of the 
negotiated rulemaking process.013 Negotiated rulemaking

c o m m it te e ;
termination. A negotiated rulemaking committee shall terminate 

upon the
adoption o f  the final rule under consideration by the agency 

p u rsu an t to
the APA, unless the agency, after consulting the committee, or the 
comm ittee itself specifies an earlier termination date.

014 Negotiated rulemaking procedure; judicial review. Any action 
o f  the agency relating to establishing, assisting or 

terminating a negotiated rulemaking comm ittee under the 
Negotiated Rulemaking Act shall not be subject to judicial 
review, except that nothing in this section shall bar judicial 
review if such judicial review is otherwise provided by law.

261 NAC 1 - ATTACHMENT 1 
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION 
STATE OF NEBRASKA

In the Matter o f [insert statute )
numbers or name] by [insert name ) Petition for Negotiated 
of Petitioner] ) Rulemaking

COMES NOW  the petitioner, [insert name of Petitioner],



according to the N ebraska Negotiated Rulemaking Act and according 
to the N ebraska Natural Resources Commission's rules and 
regula tions for Petitions for Negotiated Rulemaking, and requests 
that the N ebraska Natural Resources Commission establish a 
negotiated ru lem aking committee as set forth in this Petition.

In support o f  this request, the Petitioner states as follows:

1. The Nebraska Natural Resources Commission administers the 
provisions o f [insert sections of the statutes or legislative bill 
num bers for which negotiated rulemaking is sought], and is 
responsib le  for developm ent of rules and regulations to im plem ent 
these  s ta tu tes .

2. Petitioner seeks a negotiated rulemaking procedure to 
[check one]:

( ) develop new rules
( ) amend existing rules, specifically  N A C  ,

e n t i t l e d _______________________________ .
( ) repeal certain existing rules, sp ec if ica lly____

N A C  , e n t i t le d _______   .

3. A negotiated rulemaking committee should be established 
to negotiate and develop rules on each of the following issues 
concern ing  the sta tute(s), legislative bill(s) or regulation(s) 
identified  above [identify each issue as to each statute, 
legislative bill or regulation and the general scope of the 
ru lem ak in g  p ro p osed ]:

4. The facts surrounding each of the issues listed in 
paragraph 3 above are as follows:

5. Establishm ent of a negotiated rulemaking committee would 
be in the public interest under each of the following criteria 
based upon the inform ation the Petitioner hereby submits.

A. There is a need for rulemaking on the issue(s) identified
above because:
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B. There are a limited number of identifiable interests that 
will be significantly affected by the rule, including the 

following interests:

C. There is a reasonable likelihood that a negotiated 
rulemaking com mittee can be convened with a balanced 
representation of people (1) who can adequately represent the 

interests identified above and (2) are willing to negotiate in 
good faith to reach a consensus on the proposed rule, as shown

by the following:

D. There is a reasonable likelihood that a committee will 
reach a consensus on the proposed rule within a fixed period

of time because:

E. The use of this procedure will not unreasonably delay 
formal rulemaking and issuance of a final rule because:

F. [Optional for response by Petitioner] The Nebraska 
Natural Resources Commission should com m it its resources, 
including technical assistance, to such a com m ittee because:

G. [Optional for response by Petitioner] The Nebraska 
Natural Resources Commission should, to the m axim um  extent 
possible consistent with its legal obligations, use a 
consensus of such a committee as the basis for a rule to be

adopted under the Administrative Procedure Act because:

6. The following persons will be significantly affected by 
any rule which m ight result from the negotiated rulem aking 
procedure which is the subject of this Petition [identify such 
persons by nam e and address where possible]:

7. The following persons may be willing and qualified to



rep resent the interests that will be significantly affected by any 
rule w hich m ight result from the negotiated rulem aking procedure 
which is the subject of this Petition [identify such persons by 
nam e and address where possible]:

8. Petitioner offers the following additional information 
for use by this agency in consideration of this request (if any]:

9. Petitioner has attached the following documents in 
support o f this request [list all documents attached]:

Dated this _________ day o f ____________ , 1 9 _________ .

Signature of Petitioner

List Petitioner’s name [typed or printed]
List Petitioner's full mailing address 
List Petitioner's telephone number [including 

area code]

261 NAC 1 - ATTACHMENT 2 
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION 
STATE OF NEBRASKA

In the M atter of the Negotiated )
Rulemaking Committee for ) Application/Nomination
[Insert name of the proposed ) for membership
Negotiated Rulemaking Committee], ) on the committee.
 N A C   )

APPLICATION FOR MEMBERSHIP 
(complete if applicable)
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1. The undersigned person (the applicant) hereby applies for 
m em b ersh ip  on the above-referenced  negotiated  ru lem aking 
c o m m i t t e e
proposed  by this agency.

Name of applicant (typed or printed)

Full address of applicant

Applicant's telephone number 
(including area code)

2. The applicant represents the following identifiable
in terest which will be significantly affected by the proposed
adm in is tra tive  rule to be considered by the above-referenced 
neg o tia t in g  ru lem aking  com m ittee :

3. The applicant is authorized to represent parties related 
to the interest listed above because:

4. The applicant can adequately represent the parties and
in teres t  listed above because:

5. In support of his or her application, the applicant has 
attached the following docum ents to this petition (list all 
a t t a c h m e n t s ) :

6. By signing this application, the applicant hereby 
certif ies  that he or she will represent the interest identified 
above Co the best of his or her ability in the negotiation process, 
and that he or she is willing to actively negotiate in good faith
to reach a consensus on the proposed rule to be considered by the 
ab o v e -re fe re n c ed  negotia ted  ru lem aking  com m ittee .
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D ate

Signature of Applicant

NOMINATION FOR MEMBERSHIP 
(complete if applicable)

1. The undersigned person (the nominating party) hereby 
nom inates the following person (the nominee) for m em bership  on 
th e
above-re fe renced  negotiated ru lem aking com m ittee  proposed  by this 
a g e n c y .

Name of nominee (typed or printed)

Full address of nominee

Nominee's telephone number 
(including area code)

2. The nominee represents the following identifiable 
in teres t which will be significantly affected by the proposed 
adm in is tra tive  rule to be considered by the above-referenced 
n e g o tia ted  ru lem aking com m ittee :

3. The nominee is authorized to represent parties related to 
the in terest listed above because:

4. The nominee can adequately represent the interest and 
parties  listed above because:

5. In support of the nomination of the nominee, the 
nom inating  party has attached the following documents to this 
pe tit ion  ( l is t  attachments):
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6. The nominating party believes that the nominee will 
represent the interest identified above to the best of his or her 
ability and that the nominee is willing to negotiate in good faith 
to reach a consensus on the proposed rule to be considered by the 
a b o v e -re fe ren ced  negotia ted  ru lem aking com m itted  because:

Date

Signature of Nominating Party

Name of nominating party 
(printed or typed)

Full address of nominating party

Telephone number of nominating party 
(include area code)

261 NAC 1 - ATTACHMENT 3 
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION 
STATE OF NEBRASKA

In the M atter o f  the Negotiated ) 
Rulemaking Committee for )
[Insert name o f  the proposed ) 
Negotiated Rulem aking Committee], ) 
 N A C  . )

Application/Nomination 
for membership 

on the committee 
(interest inadequately 

represented)

APPLICATION FOR MEMBERSHIP 
(complete if applicable)
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1. The undersigned person (the applicant) hereby applies for 
m em b ersh ip  on the above-referenced negotia ted  ru lem aking  
c o m m i t te e .

Name of applicant (typed or printed)

Full address of applicant

Applicant's telephone number 
(including area code)

2. The applicant represents the following identifiable 
in terest which will be significantly affected by the proposed 
ad m in is tra tiv e  rule  being considered by the above-referenced  
n eg o tia t in g  ru lem ak ing  com m ittee:

3. The applicant is authorized to represent parties related 
to the in terest listed above because:

4. The applicant can adequately represent the parties and
in teres t listed  above because:

5. Reasons that persons already serving on the above­
re fe ren ced  negotia ted  rulemaking com m ittee dc not adequately  
rep resen t the in terest listed in paragraph 2 above include:

6. In support o f his or her application, the applicant has 
a ttached the following documents to this petition (list all 
a t t a c h m e n t s ) :

7. By signing this application, the applicant hereby 
certifies that he or she will represent the interest identified 
above to the best of his or her ability in the negotiation process, 
and that he or she is willing to actively negotiate in good faith
to reach a consensus on the proposed rule being considered by the
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a b o v e - r e f e r e n c e d  n e g o t ia te d  r u le m a k in g  c o m m i t t e e .

Date

Signature of Applicant

NOMINATION FOR MEMBERSHIP 
(complete if applicable)

1. The undersigned person (the nominating party) hereby 
nom inates the following person (the nominee) for m em bership on 
t h e
a b o v e -re fe re n c ed  negotiated ru lem aking com m ittee .

Name of nominee (typed or printed)

Full address of nominee

Nominee's telephone numoer 
(including area code)

2. The nominee represents the following identifiable 
in terest which will be significantly affected by the proposed 
ad m in is tra tiv e  rule being considered by the above-referenced 
n eg o tia ted  ru lem aking  committee:

3. The nominee is authorized to represent parties related to 
the in terest listed above because:

4. The nominee can adequately represent the interest listed 
above  because:
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5. Reasons that persons already serving on the above­
re fe ren ced  negotia ted  rulemaking com m ittee  do not adequately  
rep resen t the in terest listed in paragraph 2 above include:

6. In support o f the nomination of the nominee, the 
nom ina ting  party has attached the following docum ents to this 
pe tit ion  ( lis t all attachm ents):

7. The nominating party believes that the nominee will 
rep resen t the interest identified above to the best of his or her 
ability  and that the nominee is willing to actively negotiate in 
good faith to reach a consensus on the proposed rule to be 
co n s id e red  by the above-referenced negotia ted rulem aking 
c o m m i t t e d
b e c a u s e :

Date

Signature of Nominating Party

Name of nominating party 
(printed or typed)

Full address of nominating party

Telephone num ber of nominating party 
(include area code)

261 NAC 1 - ATTACHMENT 4 
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION 
STATE OF NEBRASKA



In the matter of the Negotiated ) 
Rulemaking Committee for )
[Insert name of the proposed )

Certification of 
Financial 
Need

N egotiated  Rulemaking Committee], )
NAC

STATE OF NEBRASKA )
) ss.

COUNTY OF ________ )

COM ES NOW the undersigned, being first duly sworn, and hereby 
states and certifies as follows:

1. I am a member of the above-referenced negotiated 
ru lem aking  com m ittee created by the N ebraska Natural Resources 
C o m m iss io n .

2. In connection with my duties on that committee, I 
rep resen t [insert the name of the appropriate  identified interest].

3. In connection with my duties on that committee, I have
incurred  or will incur expenses and/or other costs.

4. I certify that I have a lack of adequate financial 
resou rces  to serve on the above-referenced negotiated rulem aking 
com m ittee , and that I need financial assistance from this agency in 
order to serve.

Signature of Affiant

Subscribed and sworn to before me this day of

Notary Public

NEBRASKA ADMINISTRATIVE CODE

TITLE 261, NEBRASKA ADMINISTRATIVE CODE

NEBRASKA NATURAL RESOURCES COMMISSION

Rules of Agency Procedure
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CHAPTER 2 

Petitioning For Rulemaking 

A d o p te d  12/7/95

NEBRASKA ADMINISTRATIVE CODE 

TITLE 261 — RULES OF AGENCY PROCEDURE 

CHAPTER 2 — PETITIONING FOR RULEMAKING 

TABLE OF CONTENTS

SUBJECT or TITLE STATUTORY AUTHORITY CODE SECTION

Rulemaking Section 84-907.08, Ch. 2
R.R.S. 1994

NEBRASKA ADMINISTRATIVE CODE

TITLE 261 - RULES OF AGENCY PROCEDURE

CHAPTER 2 - PETITIONING FOR RULEMAKING

001 Rulemaking Petition.

001.01 Petition. Any person may petition the Nebraska 
Natural Resources Commission requesting the 
promulgation, amendment, or repeal of a rule or 

regulation.

001.02 Form. The petition shall:

001.02A. Be clearly designated as a petition for a rules 
change;

001.02B. In the case of a proposed new rule or amendment 
of an existing rule, shall set forth the desired rule in 

its entirety;



001.02C. In the case of a petition for the repeal of an 
existing rule, such shall be stated and the rule proposed 

to be repealed shall either be set forth in full or 
shall be referred to by agency rule number;

001.02D. Describe the reason for the rules change

001.02E. Include an address and telephone where the 
petitioner can be reached during regular work hours; and

001.02F. Be signed by:

001.02F(1). The petitioner or his or her attorney 
in which case the attorney shall also state his or 
her address and telephone number;

001.02F(2). A duly authorized officer of the 
petitioner, if petitioner is a corporation or other 

legal entity.
002 Petition Consideration and Disposition.

002.01. Within sixty (60) days after submission of a 
petition, the agency shall:

002.01 A. Deny the petition in writing, stating its 
reasons therefor;

002 .0 IB. Initiate rulemaking or regulationmaking 
proceedings in accordance with the Administrative 

Procedure Act; or

002.01 C. If otherwise lawful, adopt a rule or 
regulation.

NEBRASKA ADMINISTRATIVE CODE 

TITLE 261, NEBRASKA ADMINISTRATIVE CODE 

NEBRASKA NATURAL RESOURCES COMMISSION



Rules of Agency Procedure 

CHAPTER 3

Regulations and Procedures Governing 
Agency Declaratory Orders

A d o p te d  12/7/95

NEBRASKA ADMINISTRATIVE CODE 

TITLE 261 — RULES OF AGENCY PROCEDURE

CHAPTER 3 — REGULATIONS AND PROCEDURES GOVERNING AGENCY 
DECLARATORY ORDERS

ALPHABETICAL TABLE OF CONTENTS

SUBJECT STATUTORY AUTHORITY CODE SECTION

Appeal of Declaratory Section 84-912.01,
O r ^ r  R.R.S. 1994 010

Circumstances Under Section 84-912.01, 009
Which Agency Will Not R.R.S. 1994
Issue D eclaratory  O rder

Declaratory Order Section 84-912.01. 007
Proceedings R.R.S. 1994

Definitions Section 84-901, R.R.S. 002
1994

Disposition of the 
Petition

Section 84-912.01, 
R.R.S. 1994 005

General Information Section 84-912.01, 
R.R.S. 1994

0 0 1

Intervention in Sections 84-912.01,



Issuance of Declaratory Section 84-912.01, 008
Order R.R.S. 1994

Petition for Section 94-912.01, 003
Declaratory Order R.R.S. 1994
O rd e r

Submission & Service Section 84-912.01, 004
of Petition R.R.S. 1994

NEBRASKA ADMINISTRATIVE CODE

TITLE 261 — RULES OF AGENCY PROCEDURE

CHAPTER 3 — REGULATIONS AND PROCEDURES GOVERNING AGENCY 
DECLARATORY ORDERS

NUMERICAL TABLE OF CONTENTS

Proceedings 84-912.02, R.R.S. 1994 006

SUBJECT STATUTORY AUTHORITY CODE SECTION

General Information Section 84-912.01, 001
R.R.S. 1994

Definitions Section 84-901, 002
R.R.S. 1994

Petition for Section 84-912.01, 003
Declaratory Order R.R.S. 1994

Submission & Service Section 84-912.01, 004
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Petition R.R.S. 1994
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Proceedings R.R.S. 1994

Issuance of Declaratory Section 84-912.01, 008
Order R.R.S. 1994

Circumstances Under Section 84-912.01,
Which Agency Will R.R.S. 1994
Not Issue 
D eclara to ry  O rder

009

Appeal of Declaratoryry Section 84-912.01, 
R.R.S. 1994

010

Order

NEBRASKA ADMINISTRATIVE CODE

TITLE 261 NAC — RULES OF AGENCY PROCEDURE

CHAPTER 3 — REGULATIONS AND PROCEDURES GOVERNING AGENCY 
DECLARATORY ORDERS

001.01 Scope of this Chapter. This chapter pertains 
solely to the procedures to be used by any 
person or entity seeking issuance of a 
declaratory order by the agency.

001.02 Related Regulations. In addition to this 
Chapter, related regulations pertaining to 
administrative procedures before this agency

are: 261 NAC Chapter I, Procedures for 
Negotiated Rulemaking, 261 NAC Chapter 2, 
Petitioning for Rulemaking, and 261 NAC 
Chapter 4, Rules of Practice and Procedure for 
Hearings in Contested Cases Before an Agency.

002.01 Agency shall mean the Nebraska Natural 
Resources Commission, the agency created by 

section 2-1504, R.R.S. 1943.

001 General Information.

002 Definitions. As used in this chapter:



002.02 Agency director shall mean the person holding
the position of Director of Natural Resources 
created by section 2-1504.03, R.R.S. 1943.

002.03 Argument shall mean the oral statement of the 
petitioner or any other party which explains

his or her view of the facts and issue to be 
decided, the law applicable to the question 
presented, and the reasoning that connects the 

facts and law.

002.04 Contested case shall mean a proceeding before
the agency in which the legal rights, duties,
or privileges of specific parties are required 

by law or constitutional right to be 
determined after hearing before the agency.

002.05 Declaratory order proceeding shall mean a
proceeding initiated by a petitioner seeking

issuance of a binding order by the agency as 
to the applicability of specified 

circumstances to a statute, rule, regulation, 
or order within the primary jurisdiction of 

the agency.

002.06 Hearing officer shall mean the person or 
persons conducting a declaratory order 
proceeding pursuant to the Administrative 

Procedure Act, whether designated as the 
presiding officer, administrative law judge,

or some other title.

002.07 Intervenor(s) shall mean persons, political 
subdivisions, corporations, organizations, or 
other entities who have or claim to have any 
interest, legal right, duty, privilege, or
immunity, which would be directly affected by 
the agency’s issuance of a binding declaratory 

order.

002.08 Necessary party shall mean a person who or an 
entity which has a specific interest in the 
applicability of the statute, rule,
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regulation, or order, as distinguished from a 
general interest such as may be the concern of 

the public at large. A necessary party is one 
which is or would be adversely affected in a 
legally cognizable way by the uncertainty 

sought to be resolved.

002.09 Parties shall mean persons, political 
subdivisions, corporations, organizations, or 
other entities subject to the jurisdiction of 
the agency who are involved in a declaratory 
order proceeding according to the procedures

set forth in this chapter.

002.10 Petition shall mean the document filed in
accordance with section 003 of this chapter to 
initiate a declaratory order proceeding.

002.11 Petitioner(s) shall mean a party or parties 
who have filed a petition with the agency 
seeking issuance of a declaratory order.

002.12 Pleading shall mean any written petition, 
answer, or motion used in any declaratory 
order proceeding before the agency as set

forth in this chapter.

003 Petition for Declaratory Order.

003.01 Generally. A request for a declaratory order 
must be made by a petition that meets the

requirements of section 003.

003.02 Who May File. Any person may petition the 
agency for issuance of a declaratory order as

to the applicability to specified 
circumstances of a statute, rule, regulation, 
or order which is within the primary 

jurisdiction of the agency.

003.03 When Orders Appropriate. A declaratory order 
may be requested on the applicability of a 
statute, rule, regulation, or order enforced



by the agency. "Applicability" refers to the 
appropriateness of the relation of the law to 
the person, property, or state of facts, or 
its relevance under the circumstances given.
It may include such questions as whether the 

law applies at all, to whom it applies, when 
it applies, how it applies, or which law 
applies. Considerations as to whether 

issuance of a declaratory order is appropriate 
include:

003.03A A declaratory order may be requested only 
on the applicability of existing statutes 

and rules and regulations.

003.03B A declaratory order may be requested to 
obtain a determination of proposed 
conduct, not to obtain a determination of 
the effect of conduct that has already 

occurred.

003.03C A declaratory order is not a mechanism 
for review or appeal of a decision made 
by the agency in a contested case.

003.03D A declaratory order may not be requested 
to obtain a declaration by the agency 
that a statute or regulation is 
unconstitutional or that a regulation of 

the agency is invalid.

003.03E A declaratory order may not be issued by 
the agency that would substantially 

prejudice the rights of a person who 
would be a necessary party and who does 

not consent in writing to the 
determination of the matter by a 
declaratory order proceeding.

003.04 Form of Petition. A petition for declaratory 
order shall be in the form of either a 
pleading or letter which shall contain each of 

the following:
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003.04A A caption, which shall include:

003.04A 1 The venue: BEFORE THE NEBRASKA 
NATURAL RESOURCES COMMISSION, 
STATE OF NEBRASKA;

003.04A2 A heading specifying the 
subject matter and the name of 

the petitioner; and

003.04A3 The name of the pleading:
PETITION FOR DECLARATORY ORDER.

003.04B The statements required in subsection
003.05 of this chapter.

003.04C The signature of the petitioner, or when 
represented by an attorney, the signature 

of the attorney.

003.04D The name and address of the petitioner, 
and when represented by an attorney, the 
name, address, telephone number, and bar 

number of the attorney.

003.04E Size and Paper. The petition shall be 
made on white, letter-sized 

(8-1/2" x 11") paper.

003.04F Print. The petition shall be legibly 
typewritten, photostatically reproduced, 
printed, or handwritten. If handwritten, 

the petition must be written in ink.
Only one side of a page shall contain any 

writing.

003.04G Attachments. Any documents attached to a 
petition shall be securely fastened to 
the pleading and shall meet the 
requirements of 003.04E and 003.04F and, 
when possible, be reproduced on 8-1/2" x 
11" paper or placed in an 8-1/2" x 11"



envelope and clearly marked as an 
attachment to the petition.

003.05 Contents of Petition. To be considered, the 
petition shall include the following:

003.05A The name and address of the petitioner;

003.05B The name and address of all persons or 
entities, known to the petitioner, who 
may have a specific interest in the 
applicability of the statute, rule, 
regulation, or order or who may be 
adversely affected by the issue sought to 

be resolved by the petitioner.

003.05C The statute, rule, regulation, or order 
upon which the petitioner seeks issuance 

of a declaratory order;

003.05D A detailed statement of all of the
material facts and specific circumstances 
which apply to petitioner's request for 

issuance of a declaratory order;

003.05E All propositions of law or contentions 
asserted by the petitioner;

003.05F A demand for the relief to which the 
petitioner alleges entitlement. The 
petition shall state the petitioner’s 
position as to how the agency should rule 
and why the agency should rule in the 

manner requested; and

003.05G Any documents pertinent to the petition 
that the petitioner wishes to be 

considered by the agency.

003.06 The petition shall be subscribed and verified 
by the petitioner. If the petitioner is a 
corporation, political subdivision, or other 
entity, then the petition shall be subscribed
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and verified by a duly authorized agent of the 
petitioning entity.

003.07 Sample Petition. The petitioner may use the 
sample form of a petition which is attached as 
"Appendix A" and incorporated within this 
chapter. The petitioner may also prepare a

reasonable facsimile of "Appendix A" so long 
as the requirements of subsections 003.04,

003.05, and 003.06 of this chapter are 
satisfied.

003.08 Written Consents. The petitioner shall also 
attach to the petition any written consents 
obtained from any necessary party that the

petition may be determined by use of a 
declaratory order proceeding.

Submission and Service of Declaratory Order Petition.

004.01 The original petition for declaratory order 
shall be filed with the agency director by 
mail or in person during the agency’s normal

business hours.

004.02 The petition shall be deemed as filed when it
is actually received by the agency. The
agency shall date stamp all petitions upon

receipt.

004.03 At the same time the petition is filed with
the agency, the petitioner shall serve a copy 
of the petition, by certified mail, return 
receipt requested, on all necessary parties, 

including all persons, political subdivisions, 
corporations, organizations, or other entities 
who are known to have or claim any interest, 
legal right, duty, privilege, or immunity 
which would be directly affected by issuance 
of a declaratory order in this matter by the

agency.

Disposition of the Petition.



005.01 Generally. Upon the filing of a petition, the 
agency director may consider the petition, or 
delegate the matter to a designated hearing 

officer, board, or agency employee to consider 
the petition and recommend a decision to the 
agency director, in reviewing the petition, 
the agency may, in its discretion, do one or

more of the following:

005.01 A Require that additional information be 
submitted before the petition will be 

further considered;

005.0IB Require a petitioner to provide notice to 
persons or entities who may be necessary 
parties and other persons that a request 

for a declaratory order has been filed 
with the agency;

005.01C Schedule a date, time, and location at 
which the petitioner and any other 
parties to the proceeding may make an 
oral presentation on the petition;

005.01D Consider the petition and any attachments 
without oral presentation.

005.02 Within thirty (30) days after the petition is 
filed, the agency shall, in writing:

005.02A Issue an order declaring the
applicability of the statute, regulation, 

rule, or order in question to the 
specified circumstances; or

005.02B Agree to issue an order by a specified 
time declaring the applicability of the 
statute, regulation, rule, or order in 
question to the specified circumstances;

or

005.02C Set the matter for specified proceedings



006

as set forth in subsection 005.01 of this 
Chapter; or

005.02D Decline to issue a declaratory ruling, 
stating the reasons for the agency’s 

decision.

005.03 Notwithstanding section 005.02 of this rule,
the agency may determine at any time that it 

will not issue a declaratory order if issuance 
of an order under the circumstances would be 

contrary to any provisions of section 009 of 
this Chapter. The agency shall notify the 

petitioner and, if applicable, any intervenor 
or necessary party in writing when the agency 
determines not to issue a declaratory order.

Intervention in Declaratory Order Proceeding.

006.01 Intervention by any person or entity in a
declaratory order proceeding shall be allowed 
when the following requirements are met:

006.01A. A petition for intervention must be 
submitted in writing to the agency. Copies must 
be mailed to ail parties to the proceeding.

006.0IB. The contents of the petition must be 
as specified in 006.02.

006.01C. The agency must determine that the 
interests of justice and the orderly and prompt 

conduct of the proceedings will not be impaired 
by allowing the intervention.

006.02 Contents of Petition. The petition for
intervention shall be submitted to the agency, 

in writing, on 8 1/2" x 11" white paper, and 
shall include each of the following:

006.02A The statute, regulation, rule, or order 
that may apply to or effect the person, 
property, entity, or facts at issue in
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the matter;

006.02B A statement of facts sufficient to show 
the intervenor's interest;

006.02C A statement of facts which demonstrate 
that the intervenor's legal rights, 
duties, privileges, immunities, or other 
legal interests may be substantially 
affected by the proceeding or that the 
intervenor may intervene pursuant to a 

provision of law;

006.02D All propositions of law or contentions 
asserted by tne intervenor; and

006.02E A statement of the specific relief 
requested by the intervenor.

006.03 The agency may, at its discretion, invite any 
person or entity to file a petition for

intervention.

006.04 The agency shall grant a petition for
intervention if the requirements of section

006.01 and section 006.02 are satisfied.

006.05 The agency shall deny a petition for 
intervention upon determining that the 
interests of justice or the orderly and prompt 
conduct of the proceedings would be impaired

by allowing the intervention.

006.06 The agency's decision to grant or deny a
petition for intervention shall be in writing

and served upon all parties.

Declaratory Order Proceedings.

007.01 Oral Argument, When. Oral argument shall be
had only on specific order of the agency. A 

petitioner, intervenor, necessary party, or



the agency may submit a motion for oral 
argument to the agency director. If 

opportunity for oral argument is granted, then 
argument shall be scheduled to be conducted 
not more than forty-five (45) days after 

filing of the petition. Petitioner and all 
other parties or, when represented, their 
attorneys, shall be served by the agency with 

a notice of the date, time, and location for 
oral argument. The agency shall provide each 
of the parties with notice of the proceeding 
not less than seven (7) days in advance of the 
scheduled date. Service shall be made by 
certified mail, return receipt requested.

007.02 Oral Argument, Procedure. Oral argument will 
be made before a hearing officer or before any 
representative of the agency who is authorized

to render or to recommend a decision to the 
agency. The hearing officer or agency 
representative shall be in control of the 

proceeding and shall:

007.02A Identify the proceeding and introduce 
himself or herself and identify each 

party for the record;

007.02B Hear the oral argument of the petitioner, 
intervenor, or necessary parties;

007.02C Close the proceedings.

007.03 At the declaratory order proceeding, agency 
staff shall have the right to present oral

argument.

007.04 The hearing officer or representative may 
impose reasonable time limits on the amount of

time allocated to each party for oral 
argument.

007.05 The parties and agency staff may file briefs 
in support of their respective positions. The



hearing officer may fix the time and order of 
filing briefs and may direct that briefs be 
submitted prior to the date of oral argument.

007.06 The oral argument may be conducted either in
person or by telephone conference call.

008 Issuance of Declaratory Order.

008.01 The agency shall issue its declaratory order
within sixty (60) days of the date on which

the petition was filed.

008.02 The declaratory order shall be in writing and
shall include the following:

008.02A The names of all parties to the
proceeding upon which the order is based;

008.02B The facts upon which the order is based;

008.02C The statute, regulation, rule, or order 
at issue in the matter;

008.02D The agency's conclusion as to the 
applicability of the statute, regulation, 

rule, or order to the facts;

008.02E The agency's conclusion as to the legal 
effect or result of applying the statute, 
regulation, rule, or order to the facts;

and

008.02F The reasons relied upon by the agency to 
support its conclusions.

008.03 A copy of the declaratory order shall be 
served upon each party bv certified mail, 

return receipt requested.

008.04 Effect of Declaratory Order. A declaratory 
order shall have the same status and binding

effect as any other order issued in a
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contested case.

008.05 No Response within 60 Days. If the agency has 
not issued a declaratory order within sixty 
(60) days after the petition has been filed, 
then the petition shall be deemed to have been 

denied by the agency.

009 Circumstances Under Which Agency will not Issue
Declaratory Orders.

009.01 Grounds upon which the agency shall refuse to 
issue a declaratory order include, but are not 

limited to, the following:
009.01 A The petition requests a declaratory order 

on a matter that is outside the scope of 
authority of the agency;

009.0IB The petition requests review or appeal of 
a decision made by the agency in a 

contested case;

009.01C The petition requests a declaratory order 
on the effect of past conduct;

009.01D An investigation for purposes of a formal 
adjudication, a contested case, or a 
petition to issue, amend, or repeal 
regulations is pending before the agency 
involving the petitioner on substantially 

the same or similar facts or issues 
raised in the petition;

009.0IE The petition seeks a declaration that a 
statute or rule or regulation is 
unconstitutional or invalid;

009.01F The issue raised in the petition has been 
settled by a change in circumstances or 
other means so as to render moot the need 

for a declaratory order;

009.01 G An order would substantially prejudice



the rights of a person or entity who 
would be a necessary party and who does 

not consent in writing to the 
determination of the matter by a 
declaratory order proceeding;

009.01H An order would not resolve the 
controversy or uncertainty; or

009.011 The question posed or facts presented are 
insufficiently specific, overly broad, or 
are otherwise inappropriate as a basis 

upon which to decide the matter.

009.02 Grounds upon which the agency may determine to 
refuse to issue a declaratory order include, 

but are not limited to, the following:

009.V//A Refusal is necessary to assure adequate 
allocation of agency resources are 
available for issuing rulings on 
petitions raising questions of greater 

urgency or significance;

009.02B The question presented is of such 
complexity that the agency has had 
insufficient opportunity or resources to 

develop a fully matured ruling;

009.02C The petitioner fails to submit any
additional information requested by the 
agency or submits such information after 
the date established by the agency;

010 Appeal. A declaratory order i.s subject to review in
the manner provided for review of contested 
cases by the Administrative Procedure Act,

Section 84-901 to 84-920, R.R.S. 1994.

Appendix "A"
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BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION 
STATE OF NEBRASKA

In the matter of )
the application of [name] ) PETITION FOR

) DECLARATORY ORDER
)

1. Petitioner's name and address;

2. The name and address of all persons who or entities which 
may have a specific interest in the applicability of the statute, 
rule, regulation, or order, or who may be adversely affected by the 
issue sought to be resolved;

3. AH material facts and specific circumstances;

4. All rules of law which apply;

5. Petitioner’s demand for relief;

DATED on this day of , 199 .

VERIFICATION

STATE OF )
) ss.

COUNTY OF )

[name] , being first duly sworn, states that he/she 
is the petitioner/petitioner's agent in the above entitled matter; 
that he/she has read the foregoing Petition For Declaratory Order; 
and that the allegations of fact therein are true.

[Petitioner's signature]

SUBSCRIBED and sworn to before me on this day of 
, 199 .



NOTARY SEAL
[Notary signature]
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CONTESTED CASES

001 Definitions. The following definitions shall apply as used 
throughout Chapter 4 of these rules ana regulations.

001.01. Agency shall mean the Nebraska Natural Resources 
Commission, the agency created by section 2-1504, R.R.S. 1943.

001.02. Agency Director shall mean the person holding 
the position of Director of Natural Resources created by 

section 2-1504.03, R.R.S. 1943.

001.03. Contested case shall mean a proceeding before 
the agency in which the legal rights, duties, or 
privileges of specific parties are required by law or 
constitutional right to be determined after an agency



hearing.

001.04. Ex parte communication shall mean an oral or 
written communication which is not on the record in a 
contested case with respect to which reasonable notice to 
all parties was not given. Ex parte communication shall

not include:

001.04A. Communications which do not pertain to the 
merits of a contested case;

001.04B. Communications required for the disposition of 
ex parte matters as authorized by law;

001.04C. Communications in a ratemaking or rulemaking 
proceeding; and

001.04D. Communications to which all parties have given 
consent.

001.05. Hearing officer shall mean the person or persons 
conducting a hearing, contested case, or other proceeding 
pursuant to the Administrative Procedure Act, whether 
designated as the presiding officer, administrative law judge, 

or some other title designation.

001.06. Party means the person by or against whom a 
contested case is brought or a person allowed to 
intervene in a contested case.

001.07. Petition means the initial document filed by or 
with the agency that sets forth a claim and request for

agency action.

002 Prohibitions against ex parte communications.

002.01. Prohibitions; when applicable. The prohibitions 
found in this section shall apply beginning at the time notice

for hearing is given.

002.02. Prohibitions; to whom applicable.

002.02A. Parties and public. No party in a contested
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case or other person outside the agency having an 
interest in the contested case shall make or knowingly 
cause to be made an ex parte communication to the hearing 
officer or to the agency director or any employee or 
commission member who is or may reasonably be expected to 
be involved in the decisionmaking process of the 

contested case.

002.02B. Persons in decisionmaking roles. No hearing 
officer or the agency director or any employee or 
commission member who is or may reasonably be expected to 
be involved in the decisionmaking process of the 
contested case shall make or knowingly cause to be made 
an ex parte communication to any party in a contested 
case or other person outside the agency having an 

interest in the contested case.

002.02C. Investigators. The agency director and any 
employee or commission member engaged in the 
investigation or enforcement of a contested case shall 
not make or knowingly cause to be made an ex parte 
communication to a hearing officer or the agency director 
or any employee or commission member who is or may 
reasonably be expected to be involved in the 
decisionmaking process of the contested case.

002.03. Disclosure of contacts. The hearing officer, the 
agency director and any employee or commission member who is 
or may reasonably be expected to be involved in the 
decisionmaking process of the contested case who receives or 
who makes or knowingly causes to be made an ex parte 
communication set forth in subsections 002.02A through 002.02C 

shall file in the record of the contested case:

002.03A. All such written communications;

002.03B. Memoranda stating the substance of all such 
oral communications; and

002.03C. All written responses and memoranda stating the 
substance of ali oral responses to all the ex parte 

communications.
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002.03D. The filing shall be made within two working 
days of the receipt or making of the ex parte 
communication. Notice of the filing, with an opportunity 
to respond, shall be given to all parties of record.

002.03E. Filing and notice of filing provided under 
subsection 002.03D shall not be considered on the record 
and reasonable notice for purposes of the definition of 

ex parte communication.

003 Intervention in a contested case.

003.01. Intervention in a contested case shall be allowed 
when the following requirements are met:

003.01A. A petition for intervention must be submitted 
in writing to the hearing officer or designee at least 
five days before the hearing. Copies must be mailed by 
the petitioner for intervention to all parties named in 

the hearing officer's notice of the hearing;

003.01 B. The petition must state facts demonstrating 
that the petitioner's legal rights, duties, privileges, 
immunities, or other legal interests may be substantially 
affected by the proceeding or that the petitioner 
qualifies as an intervenor under any provision of law; 

and

003.01C. The hearing officer or designee must determine
that the interests of justice and the orderly and prompt

conduct of the proceedings will not be impaired by 
allowing the intervention.

003.02. The hearing officer or designee may grant a petition 
for intervention at any time upon determining that the
intervention sought is in the interests of justice and will
not impair the orderly and prompt conduct of the proceedings.

003.03. If a petitioner qualifies for intervention, the 
hearing officer or designee may impose conditions upon the 
intervenor's participation in the proceedings, either at the 
time that intervention is granted or at any subsequent time.
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Those conditions may include:

003.03A. Limiting the intervenor's participation to 
designated issues in which the intervenor has a 
particular interest demonstrated by the petition;

003.03B. Limiting the intervenor's use of discovery, 
cross-examination, and other procedures so as to promote 
the orderly and prompt conduct of the proceedings; and

003.03C. Requiring two or more intervenors to combine 
their presentation of evidence and argument, cross- 
examination, discovery, and other participation in the 

proceedings.

003.04. The hearing officer or designee, at least 24 hours 
before the hearing, shall issue an order granting or denying 
each pending petition for intervention, specifying any 
conditions and briefly stating the reasons for the order.

003.04A. The hearing officer or designee may modify the 
order at any time, stating the reasons for the 

modification.

003.04B. The hearing officer or designee shall promptly 
give notice of an order granting, denying, or modifying 
intervention to the petitioner for intervention and to 

all parties.

004 Commencement of a contested case.

004.01. The contested case begins with the filing of a 
petition and request for hearing, if applicable, with the 
agency. The petition is the initial document filed by or with 
the agency that sets forth a ciaim and request for agency

action.

004.02. The parties to a contested case shall be the persons
by or against whom a contested case is brought and any person 
allowed to intervene in such case.

004.03. A party may appear on his or her own behalf in a
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contested case proceeding or may be represented by an attorney 
or other representative as permitted by law.

004.04. The pleadings in a contested case may include a 
petition, answer, reply, notice, motion, stipulation, 
objection or order or other formal written document filed in 
a proceeding before the agency. Any pleading filed in a 
contested case shall meet the following requirements:

004.04A. The pleading shall contain a heading specifying 
the name of the agency and the title or nature of the 
pleading, shall state material factual allegations and 
state concisely the action the agency is being requested 
to take, shall contain the name and address of the 
petitioner, and shall be signed by the party filing the 
pleading, or when represented by an attorney, the 

signature of that attorney.

004.04A1. Attorneys shall also include their 
address, telephone number and bar number.

004.04A2. The initial petition shall also contain 
the name and address of the respondent.

004.04B. All pleadings shall be made on white, letter­
sized (8« x 11) paper and shall be legibly typewritten, 
photostatically reproduced, printed or handwritten. If 

handwritten, a pleading must be written in ink.

004.05. All pleadings shall be filed with the agency at its 
official office. Filing may be accomplished by personal 
delivery or mail and will be received during regular office

hours of the agency.

004.06. The petitioner shall serve a copy of the petition on 
each respondent listed in the petition personally or by first- 

class ur certified mail. Written proof of such service shall
be filed with the agency. Each respondent who chooses to file 
a responsive pleading must do so within 20 days from the date 
of personal service or the date of agency mailing of the 

petition.

004.07. All pleadings subsequent to the initial petition
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shall be served by the party filing such pleading upon all 
attorneys of record or other representatives of record and 
upon all unrepresented parties. Service shall be made 
personally or by rirst-class or certified mail. Written proof 

of such service shall be filed with the agency.

004.08. Unless state law provides that a hearing is not 
required, a hearing date shall be set by the agency in 
accordance with statutory requirements. A written notice of 
the time and place of hearing and the name of the hearing 
officer, if known, shall be served by the agency upon all 
attorneys of record or other representatives of record and 
upon all unrepresented parties. The notice must include a 

proof of such service and will be filed with the agency.

004.09. In computing time prescribed or allowed by chapter 4 
of these rules and regulations or by any applicable statute in 
which the method of computing time is not specifically 
provided, days will be computed by excluding the day of the 
act or event and including the last day of the period. If the 
last day of the period falls on a Saturday, Sunday, or state 
holiday, the period shall include the next working day.

005 Hearing officer; criteria.

005.01. The agency may delegate to a hearing officer the 
functions of conducting a prehearing conference and/or a 
hearing and submitting a recommended decision to the agency.

005.02. A person who has served as investigator, prosecutor, 
or advocate in a contested case or in its prehearing stage may 
not serve as hearing officer or assist or advise a hearing 
officer in the same proceeding except as provided in 
subsection 005.04.

005.02. A person who is subject to the authority, direction, 
or discretion of one who has served as investigator, 
prosecutor, or advocate in a contested case or in its 
prehearing stage may not serve as hearing officer or advise a 
hearing officer in the same proceeding except as provided in 

subsection 005.04.
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005.04. If all parties consent, a person who has served as, 
or who is subject to the authority, direction, or discretion
of one who has served as investigator, prosecutor, or advocate 
in a contested case or in its prehearing stage may assist a 
hearing officer in the preparation of orders.

005.05. A person who has participated in a determination of 
probable cause or other equivalent preliminary determination

in a contested case may serve as hearing officer or assist or 
advise a hearing officer in the same proceeding.

005.06. A person may serve as hearing officer at successive 
stages of the same contested case.

006 Prehearing Procedures.

006.01. Prehearing conferences and orders. A hearing officer 
designated to conduct a hearing may determine, subject to the 
agency's rules and regulations, whether a prehearing 

conference will be conducted. If a prehearing conference is 
not held, a hearing officer for the hearing may issue a 
prehearing order, based on the pleadings, to regulate the 

conduct of the proceedings.

006.01 A. If a prehearing conference is conducted:

006.01 A l.  The hearing officer shall promptly 
notify the agency of the determination that a 
prehearing conference will be conducted. The 
agency may assign another hearing officer for the 

prehearing conference; and

006.01A2. The hearing officer for the prehearing 
conference shall set the time and place of the 
conference and give reasonable written notice to 

all parties and to all persons who have filed 
written petitions to intervene in the matter. The 
agency shall give notice to other persons entitled 

to notice.

006.01A3. The notice referred to in subsection
006.01 A2 shall include the following:



006.0lA3(a). The names and mailing addresses of 
all parties and other persons to whom notice is 

being given by the hearing officer;

006.01A3(b). The name, official title, mailing 
address, and telephone number of any counsel or 
employee who has been designated to appear for 

the agency;

006.01A3(c). The official file or other 
reference number, the name of the proceeding, 
and a general description of the subject matter;

006.01A3(d). A statement of the time, place, 
and nature of the prehearing conference;

006.0lA3(e). A statement of the legal authority 
and jurisdiction under which the prehearing 

conference and the hearing are to be held;

006.0lA3(f). The name, official title, mailing 
address, and telephone number of the hearing 

officer for the prehearing conference;

006.0lA3(g). A statement that a party who fails 
to attend or participate in a prehearing 

conference, hearing, or other stage of a 
contested case or who fails to make a good faith 
effort to comply with a prehearing order may be 
held in default under the Administrative 

Procedure Act; and

0Co.01A3(h). Any ether matters that the hearing 
officer considers desirable to expedite the 

proceedings.

006.01B. The hearing officer shall conduct a prehearing 
conference, as may be appropriate, to deal with such 
matters as exploration of settlement possibilities, 
preparation of stipulations, clarification of issues, 
rulings on identity and limitation of the number of 
witnesses, objections to proffers of evidence, 
determination of the extent to which direct evidence,
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rebuttal evidence, or cross-examination will be presented 
in written form and the extent to which telephone, 
television, or other electronic means will be used as a 
substitute for proceedings in person, order of 
presentation of evidence and cross-examination, rulings 
regarding issuance of subpoenas, discovery orders, and 
protective orders, and such other matters as will promote 

the orderly and prompt conduct of the hearing. The 
hearing officer shall issue a prehearing order 

incorporating the matters determined at the prehearing 
conference.

006.01C. The hearing officer may conduct all or part of 
the prehearing conference by telephone, television, or 

other electronic means if each participant in the 
conference has an opportunity to participate in, to hear, 

and, if technically feasible, to see the entire 
proceeding while it is taking place.

006.02. Discovery in contested cases.

006.02A. The hearing officer or a designee, at the 
request of any party or upon the hearing officer's own 
motion, may issue subpoerus, discovery orders, and 
protective orders in accordance with the rules of civil 
procedure except as may otherwise be prescribed by law. 
Subpoenas and orders issued under this subsection may be 

enforced by the district court.

006.02B. Any prehearing motion to compel discovery, 
motion to quash, motion for protective order or other 
discovery-related motion shall:

006.02B1. Quote the interrogatory, request, 
question, or subpoena at issue, or be accompanied 
by a copy of the interrogatory, request, subpoena 

or excerpt of a deposition;

006.02B2. State the reasons supporting the motion;

006.02B3. Be accompanied by a statement setting 
forth the steps or efforts made by the moving party 

or his or her counsel to resolve by agreement the



issues raised and that agreement has not been 
achieved; and

006.02B4. Be filed with the agency. The moving 
party must serve copies of all such motions to all 

parties to the contested case.

006.02C. Other than is provided in subsection 006.02B4 
above, discovery materials need not be filed with the 

agency.

006.03. Continuances. The hearing officer may, in his or her 
discretion, grant extensions of time or continuances of 
hearings upon the hearing officer's own motion or at the 
timely request of any party for good cause shown. A party 
must file a written motion for continuance which states in 
detail the reasons why a continuance is necessary and serve a

copy of the motion on all other-parties.

006.03A. Good cause. Good cause for an extension of 
time or continuance may include, but is not limited to, 

the following:

006.03A1. Illness of the party, legal counsel or 
witness;

006.03A2. A change in legal representation; or 

006.03A3. Settlement negotiations are underway.

006.04. Amendments.

006.04A. A petition may be amended at any time before an 
answer is filed or is due if notice is given to the 
respondent or his or her attorney. In all other cases, 
a petitioner must request permission to amend from the 

hearing officer.

006.04B. A hearing officer may also allow, in his or her 
discretion, the filing of supplemental pleadings alleging 
facts material to the case occurring after the original 
pleadings were filed. A hearing officer may also permit 
amendment of pleadings where a mistake appears or where
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amendment does not materially change a claim or defense.

006.05. Informal Disposition. Unless otherwise precluded by 
law, informal disposition may be made of any contested case by 
stipulation, agreed settlement, consent order, or default.

007 Conducting a contested case hearing.

007.01. Order. At the discretion of the hearing officer, the 
hearing may be conducted in the following order:

007.01 A. The hearing is called to order by the hearing 
officer. Any preliminary motions, stipulations or agreed 

orders are entertained.

007.01B. Each party may be permitted to make an opening 
statement. Opening statements take place in the same 
order as the presentation of evidence.

007.01C. Presentation of evidence.

007.01C1. Evidence will be received in the 
following order:

007.01Cl(a). Evidence is presented by the 
petitioner;

007.01Cl(b). Evidence is presented by the 
respondent;

0 0 7 .0 1 0 (c ) .  Rebuttal evidence is presented by 
the petitioner; and

0 0 7 .0 1 0 (d ) .  Surrebuttal evidence is presented 
by the respondent.

007.01C2. With regard to each witness who 
testifies, the following examination may be 

conducted:

007.01C2(a). Direct examination conducted by 
the party who calls the witness;
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007.01C2(b). Cross-examination by the opposing 
party;

007.0lC2(c). Redirect examination by the party 
who called the witness; and

007.0lC2(d). Recross-examination by the 
opposing party.

007 .0ID. After the evidence is presented, each party may 
have opportunity to make a closing argument. Closing 
arguments shall be made in the same order as the 
presentation of evidence. The hearing officer may 
request that the parties submit briefs in lieu of closing 

arguments.

007.02. Evidence.

007.02A. In contested cases an agency or hearing officer 
may admit and give probative effect to evidence which 
possesses probative value commonly accepted by reasonably 

prudent persons in the conduct of their affairs and may 
exclude incompetent, irrelevant, immaterial and unduly 

repetitious evidence.

007.02B. Any party to a formal hearing before the 
agency, from which a decision may be appealed to the 
courts of this state, may request that the agency be 
bound by the rules of evidence applicable in district 
court by delivering to the agency at least three days 
prior to the holding of the hearing a written request 
therefore. Such request shall include the requesting 
party's agreement to be liable for the payment of costs 
incurred thereby and upon any appeal or review thereof, 

including the cost of court reporting services which the 
requesting party shall procure for the hearing.

007.02C. Documentary evidence may be received in the 
form of copies or excerpts or incorporated by reference.

007.02D. All evidence including records and documents in 
the possession of the agency of which it desires to avail
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itself shall be offered and made a part of the record in 
the case. No factual information or evidence other than 
the record shall be considered in the determination of 

the case.

007.02E. A hearing officer or designee may administer 
oaths and issue subpoenas in accordance with the rules of 
civil procedure except as may otherwise be prescribed by 
law. Subpoenas and orders issued under this subsection 

may be enforced by the district court.

007.02F. The agency shall give effect to the rules of 
privilege recognized by law.

007.02G. The agency may take official notice of 
cognizable facts and in addition may take official notice 
of general, technical, or scientific facts within its 
specialized knowledge and the rules and regulations 

adopted and promulgated by it.

007.02G1. Parties shall be notified either before
or during the hearing or by reference in
preliminary reports or otherwise of materials so 

noticed.

007.02G2. Parties shall be afforded an opportunity 
to contest facts so noticed.

007.02G3. The record shall contain a written 
record of everything officially noticed.

007.02H. The agency may utilize its experience, 
technical competence and specialized knowledge in the 

evaluation of the evidence presented to it.

007.03. Conducting the hearing by electronic means. The 
hearing officer may conduct all or part of the hearing by 
telephone, television, or other electronic means if each 
participant in the hearing has an opportunity to participate

in, to hear, and, if technically feasible, to see the entire
proceeding while it is taking place.

007.04. Official record.
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007.04A. The agency shall prepare an official record, 
which shall include testimony and exhibits, in each 
contested case, but it shall not be necessary to 

transcribe the record of the proceedings unless requested 
for purpose of rehearing or appeal, in which event the 
transcript and record shall be furnished by the agency 
upon request and tender of the cost of preparation.

007.04B. The agency shall maintain an official record of 
each contested . case under, th?..Administrative Procedure 

Act for at least four years following the date of the 
final order.

007.04C. The agency record shall consist only of the 
following:

007.0'r-Jl. Notices of all proceedings;

007.04C2. Any pleadings, motions, requests, 
preliminary or intermediate rulings and orders, and 

similar correspondence to or from the agency 
pertaining to the contested case;

007.04C3. The record of the hearing before the 
agency, including all exhibits and evidence 
introduced during such hearing, a statement of 
matters officially noticed by the agency during the 

proceeding, and all proffers of proof and 
objections and rulings thereon; and

007.04C4. The final order.

007.04D. As provided in 261 NAC 4 Section 002.03 the 
hearing officer or the agency director or any employee or 
commission member who is or may reasonably be expected to 

be involved in the decision making process of the 
contested case who receives or who makes or knowingly 
causes to be made an ex parte communication as set forth 
in that subsection shall make the appropriate filings 

which shall be included in the official record of the 
contested case.
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007.04E. Except to the extent that the Administrative 
Procedure Act or another statute provides otherwise, the 

agency record shall constitute the exclusive basis for 
agency action in contested cases under the act and for 

judicial review thereof.

007.05. Costs. All costs of a formal hearing shall be 
paid by the party or parties against whom a final decision is 

rendered.

Decision and order in a contested case.

008.01. Every decision and order adverse to a party to the 
proceeding, rendered by the agency in a contested case, shall 
be in writing or stated in the record and shall be accompanied 

by findings of fact and conclusions of law.

008.02. The decision and order should include:

008.02A. The name of the agency and name of the 
proceeding;

008.02B. The time and place of the hearing;

008.02C. The names of all parties or their attorneys who 
entered an appearance at the hearing;

008.02D. The findings of fact consisting of a concise 
state nent of the conclusions upon each contested issue of 

fact;

008.02E. The conclusions of law consisting of the 
applications of the controlling law to the facts found 
and the legal results arising therefrom; and

008.02F. The order consisting of the action taken by the 
agency as a result of the facts found and the legal 
conclusions arising therefrom.

008.03. Parties to the proceeding shall be notified of the 
decision and order in person or by mail. A copy of the
decision and order and accompanying findings and conclusions 
shall be delivered or mailed upon request to each party or his
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or her attorney of record.

009 Appeals.

009.01. Any person aggrieved by a final decision in a 
contested case is entitled to judicial review under the 
Administrative Procedure Act or to resort to such other means 

of review as may be provided by law.

009.02. Parties desiring to appeal an agency decision must 
file a petition for review in the district court of the county 
where the agency action is taken within thirty days after the 

service of the final decision by the agency. The thirty day 
period for appeal commences to run from the date of mailing of 
the notice o f order and decision to the parties or their 
attorneys of record. Service of the petition and summons must 
be made in accordance with Nebraska law.

009.03. Unless otherwise provided by statute, the procedures 
of section 84-917, R.R.S. 1994, govern the procedure for 
taking an appeal.
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HB 264
Negotiated Regulation Making 
May 5, 1997 
Page 2

HB 264 would establish a set o f  procedures that an administrative agency may use as a part o f 
the regulation adoption process. These procedures would establish a committee to resolve 
controversial issues before the formal regulation adoption process under AS 44.62 begins. The 
committee would review and negotiate the issues, and make a recommendation to the agency. 
The agency would then presumably propose that regulation under the existing requirements o f 
AS 44.62.

The Department o f Revenue has successfully used a process similar to the negotiated regulation 
process. We believe that most o f what the b ill would provide is currently permissible under 
existing statute. There is a great deal o f  merit to an open exchange o f ideas before an agency 
commits itself in writing to what it believes is the best solution to an issue. But because o f 
several important differences between our procedures and the ones authorized by HB 264, the 
Department o f  Revenue would not use these procedures, and therefore the fiscal impact o f the 
b ill would be minimal.

W e have used a “ working group”  approach in several regulations projects. Some o f the 
differences between our procedures and the ones in HB 264 fo llow . First, we do not use the 
term “ negotiated.”  To the extent that the concept implies a compromise between positions, it is 
inappropriate fo r our programs. Our aim in tax regulations is simplicity, clarity, equity and 
faithfulness to statutory language; we don’ t adopt regulations to “ raise revenue.”  But the duty 
to administer the tax laws belongs with the department. By the same token, both CSED and 
PFD  affect far too many people for it to be appropriate to “ negotiate”  between the agency and a 
small group.

Second, we don’ t identify specific members o f  a committee, and would not pay their travel to 
meetings. The meetings are open to the public. It would be too cumbersome to deal with a set 
membership. Finally, our system is far less formalized than that envisioned by HB 264.
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mandatory, and would depend on a determination by agencies that such a process would be in the public interest, 
based on several factors listed in the bill.
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used and the cost of the process.
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February 9, 1998

Sectional Analysis o f  CSHB 264 
("Negotiated Regulation Making Process")

Section 1 o f  the bill sets out a new article in the Administrative Procedure Act (APA ) to establish 
procedures fo r negotiated regulation making. The sections are explained as follows:

AS 44.62 .710 sets out the purpose and applicability o f negotiated rulemaking. It
explains that

(1 ) the purpose o f the new provision is to establish a framework for 
conducting negotiated regulation making consistent with the APA;

(2 ) negotiated regulation making is supplemental to the "regular" 
regulation process and may be used to develop conclusions;

(3 ) a state agency may modify the consensus as a result o f the subsequent 
regulation making process;

(4 ) innovation and experimentation in negotiation regulation making 
process is not limited by the bill; and

(5) other state agencies that are not subject to APA may use the process.

AS 44.62.720 sets out the standards for determination o f the need for negotiated 
regulation making. The state agency may use it when it is "the public interest." This section sets 
out a list o f factors fo r state agency to consider in determining the public interest.

AS 44.62 .730 sets out the standard for the use o f a convener to assist in the
making the determination o f need under AS 44.62.720.

AS 44.62 .740 sets out the standards for establishment, support, and termination
o f the committee. Subsection (a) authorizes the agency to establish a negotiated regulation 
making committee. Subsection (b) allows the agency head to expand the membership if 
necessar/ to facilitate the workings o f the committee. Subsection (c) requires the agency to make 
availab'* administrative support to the committee that the agency determines necessary. 
Subsection v>") terminated the committee upon adoption o f the regulation or at earlier date.

AS 44.62.750 sets out the committee duties, procedure, and report. Subsection (d) 
allows the committee to transmit a report, i f  it reaches consensus. Subsection (e) allows the 
committee, i f  it does not reach consensus to transmit a report specifying areas on which 
consensus was reached and unresolved issues. Subsection (f) requires the committee to comply 
with the Open Meetings Act requirements.

AS 44 .62 .760 sets out standards for facilitator selection, duties, and authority. 
Subsection (a) allows the agency to appoint a facilitator. Subsection (b) requires the facilitator 
to preside at meetings and coordinate with the agency on the management o f records. 
Subsection (c) provides that facilitator does not have decision-making authority.
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AS 44.62 .770 set out the standards for employees, contractors, expenses, and 
funding relating to the committee. Subsection (a) allows the agency to employ or contract fo r 
services for a person to serve as a convener or facilitator or use the services o f a state employee 
for those purposes. Subsection (b) precludes consideration o f a person as a convener or 
facilitator if the person has a financial or other interest that would prevent the person from 
serving in an impartial and independent manner. Subsection (c) requires committee members to 
pay for their own expenses o f participation, except that agency may pay for reasonable travel and 
other expenses in specified circumstances. Subsection (d) allows the state to accept grants or 
gifts to fund the process i f  the information on the grant or gift is public, no condition is placed 
on the grant or gift to the agency, and any other legal requirements have been met.

AS 44 .62 .780 precludes judicial review o f an agency decision to establish, assist, 
or terminate regulation making committee. A regulation that is product o f negotiated regulation 
making meeting and later subject to judicial review is given no greater deference.

AS 44 .62 .790 requires negotiated regulation making to be an additir nal process 
to APA rulemaking. This section requires that negotiation "shall, where possible, occur" before 
formal regulation process begins.

AS 44.62.795 sets out confidentiality o f certain records or documents that contain 
proprietary information.

AS 44 .62 .830 sets out definitions.

Section 2 o f the bill provides specified immunity for negotiated regulation making committee and 
its members for certain acts or omissions occurring in the course and scope o f their officia l 
duties.

Section 3 o f the bill provides an exemption from the procurement code for any contracts for the 
convener or fo r the facilitator.

Section 4  o f the bill places any state position established as convener or facilitator in the exempt 
service.

Section 5 o f the bill repeals the b ill’ s provisions on July 1, 2003. This provides a sunset 
provision to allow state agencies and the legislature to evaluate the process after five-year 
experience with it.

Section 6 o f the bill makes the bill effective immediately, if the bill is enacted into law.

\ 2 L



House Finance Committee
i mtbuA  i n sE PLACE gi°T~l

SUBJECT OF MEETIf
4 VB

1 5 ^

NAME REPRESENTING BUSINESS/PERSONAL MAILING ADDRESS ZIP (H) PHONE (W) PHONE
DO YOU WANT 
TO TESTIFY?

CD
(£>

/ / - a  ) I A

_7D —7
3 -

7J>X- prV o-f 
■ TV<-aJ

2Fw 7?mvv"oF B
/ ? £ 0 c

*1 > •

CT(y n e  a . ^
)0A^t

/ff^< f c r / a J f e r  -Of / ) iU c f }
Ctrmr^o^A..— .

- ^ t1 0 s (Ao| cow

/ ? & ! /

^ S J g

aCcL -

*(*& -
=?-/cr3c»}̂

£6>£- 
2±k T.
£ ■ YtK Y

d>
C D

N

N

N

C

^ L p -£ lA (X
i X ’t 4

e pUnCKi PflftAfa L c  p Y W C L ^ t f C '
uL

N

N

N

N

N

N

V N
f



02/11/98
13:55:19

LOCATIO] 
SB 159

L E G I S L A T I V E  T E L E C O N F E R E N C E  N E TWORK S Y S T E M  
P A R T I C I P A N T  L I S T  (ALL PARTICIPANTS)

T C N : 80245 S C H E D U L E D  F O R : 0 2 /11/98 13:30 TO 16:00 
JB-LIC H E A R I N G  H O U S E  FINANCE

jE N N  A L L E N
M R S . D O N N A  T O L L M A N

LTN1150 
B Y :GLN 

F O R :GLN

TESTIFY

3 u p p (f lrT



02/11/98
13:31:50

© LOCATION 
SB 159

L E G I S L A T I V E  T E L E C O N F E R E N C E  N E T W O R K  S Y S T E M  LTN1150
P A R T I C I P A N T  L I S T  (ALL PARTICIPANTS) B Y :ANC

T C N : 80245 S C H E D U L E D  F O R : 02/ 1 1 / 9 8  13:30 TO 16:00 FOR:ANC
PUBLIC H E A R I N G  H O U S E  FINANCE

:ANCHORAGE
KEITH LAUFER AIDEA TESTIFY

••


