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RULES OF ADMINISTRATIVE AGENCIES § 84-931

remain unresolved. The committee may include in the report any other
information, recommendations, or materials that the committee considers
appropriate. Any member of the committee may include as an addendum to
the report additional information, recommendations, or materials.

Source: Laws 1904, LB 446, § 9.
Operative date August 1, 1994.

84-930. Facilitator; selection; duties. (1) An agency may nominate a per-
son to serve as a facilitator for the negotiations of the negotiated rulemaking
committee, subject to the approval of the committee by consensus. If the
committee does not approve the agency's nomination for facilitator, the
agency shall submit a substitute nomination. If the committee does not
approve the substitute nomination of the agency for facilitr.tor, the commit-
tee shall select by consensus a person to serve as facilitator. A person desig-
nated to represent the agency in substantive issues may not serve as
facilitator or presiding officer for the committee.

2 A facilitator approved or selected by a negotiated rulemaking commit-
tee shall:

(a) Preside at the meetings of the committee in an impartial manner;

(b) Impartially assist the members of the committee in conducting discus-
sions and negotiations and achieving consensus; and

(c) Manage the keeping of minutes and records.

Source: Laws 1994, LB 446, § 10.
Operative date August 1, 1994,

84-931. Convenor or facilitator; contract authorized; state employee;
disqualification; members of negotiated rulemaking committee; expenses;
per diem; grants or gifts. (1) An agency may employ or enter into a contract
for the services of an organization or individual to ser'e as a convenor or
facilitator for a negotiated rulemaking committee or may use the services of a
state employee to act as a convenor or facilitator for a committee.

(2) .Anagency shall determine whether a person under consideration as a
convenor or facilitator of a negotiated rulemaking committee has any finan-
cial or other interest that would preclude the person from serving in an
impartial and independent manner. A person disqualified under this crite-
rion shall be dropped from further consideration.

(3) Members of a negotiated rulemaking committee shall be responsible
for their own expenses of participation. However, an agency may pay for a
committee member’s actual and necessary expenses incurred in serving on
the committee as provided in sections 81-1174 to 81-1177 and a reasonable
per diem rate of compensation if:

(a) The committee member certifies a lack of adequate financial resources
to participate in the committee; and
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(b) The agency determines that the committee member's participation in
the committee is necessary to ensure an adequate representation of the inter-
ests of the members.

4 An agency may accept grants or gifts from any source to fund the
negotiated rulemaking process if:

(a) Information on the name of the person giving the grant or gift and the
amount of the grant or gift is available to the public;

(b) The grant ov gift is given to and accepted by the agency without plac-
ing any condition on the membership of a negotiated rulemaking committee
or the outcome of the negotiated rulemaking process; and

(c) There is consensus among the members of the negotiated rulemaking
committee that the acceptance of the grant or gift will not diminish the integ-
rity of the negotiated rulemaking process.

Source: Laws 994, LB 446, 3 11.
Operative date August 1, 1994.

84-932. Agency action; judicial review; limitation; negotiated rule;
judicial review; treatment. Any agency action reiaring to establishing,
assisting, or terminating a negotiated rulemaking committee under the
Negotiated Rulemaking Act shall not be subject to judicial review. tNotning
in this section shall bar judicial review if such judicial review is otherwise
provided by law. A rule which is the product of negotiated rulemaking prior
to formal adoption pursuant to the Administrative Procedure Actand is later
subject to judicial review shall not be accorded greater deference by a court
than a rule which is the product of the rulemaking procedure of the Admin-
istrative Procedure Act alone.

Source: Laws 1994, LB 446, § 12.
Operative date August 1, 1994,

. Cross Reference
Administrative Procedure Act, see section 34-920.

ARTICLE 10
BASIC WORKWEEK

Section.
84-1001. Basic workweek; state officers; departments; hours required; exceptions; holi-

days; payment; rules and regulations.
84-1002. Basic workweek; state institutions; hours required.

34-1003. Basic workweek; staggering of hours.
84-1004. Basic workweek; authority of Governor; time when effective.

S4-1005. Basic workweek; persons excepted.

S4-1001. Basic workweek; state officers; departments; hours required;
exceptions; holidays; payment; rules and regulations. (1) All state officers
and heads of departments and their deputies, assistants, and employees.
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ATTACHMENT D

The Federal Negotiated Rulemaking Act of 1990
(5 USC §561 through § 570)



5 USCS §559 Government Organization-" Employees

4. Subsequent statute modifying Administrative

Procedure Act
Immigration and Naturalization Act'displaces
APA where it states explicitly that n shall be "sole

§ 561.

ot e me e RESEARCH GUIDET-' - is:
Federal Procedure L Ed: . V. »Emmem o T
2 Fed Proc L Ed. Administrative Procedure (1994) 3:2. 154. 166. 186, 321.
Am Jun . o 3
2 Am Jur 2d. Administrative Law (1994) 8§ 16, 330, 332, 352. , R |
Forms: ! Vi o i u y .
6 Fed Procedural Forms L,Ed. Civil Rights $ 11:536..". ” e
12 Fed ProceduralTorms L Ed, Labor and Labor Relations § 46:4.
12A Fed ProceduraV'Forms L Ed, Labor and Labor Relations § 46:583.
Social SecurityMaw and P ~ c tlc e -g "
4 Soc.SecLP, Administrative Proceedings § 52:59. I Aito =
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5 SoctSec LPi Medicare § 6'8:70..- .
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j- . .

RIA Coordinators:
5 Pension Coord. Investigation and Enforcement Proceedings. 11,75.105..; «

INTERPRETIVE NOTES AND DECISIONS'

and exclusive procedure for determining deportabil-
] ;ty Of aliens.” CastilloVillagra v INS (1992, CA9)
972 F2d 1017. 92 CDOS 6501, 92 Daily Journal
DAR 10369.

SUBCHAPTER IlIf. NEGOTIATED RULEMAKING PROCEDURE

HISTORY: ANCILLARY LAWS AND DIRECTIVES

Prospective amendments:

Repeal of 5 USCS j5 561 et seq.; savings provision. Act Nov. 29, 1990, P. L. 101-64S; § 5.
104 Stat. 4976. wh:ch appears as.5 USCS § 561 note, provides that this subchapter [5 USCS'
8§ 561et seq.| is repealed, effective 6 years after enactment, but shall continue to apply after
repeal as provided by such note.

Amendments:

1992. Act Aug. 26. 1992. P. L. 102-354, § 3(a)( ). 106 Stat. 944, redesignated this subchapter
(5 USCS 88 561 et seq.). enacted as Subchapter IV of Chapter 5 of Title 5 (former 5 USCS
58 531. et seq.). as Subchapter (ILof such chapter, and inserted such subchapter after

Subchapter II.

Purpose (Cauton: For sunset and savings provisions, see note to this sectionj

1 he purpose of this suochapcer [5 USCS' 88" 561 ec seq.] is to establish a framework- For the
conduct of negotiated rulemaking, consistent with section 553 of this title, to encourage agen-
cies to use. the process when ic enhances the informal rulemaking process. Nothing in this
subchapter [5 (JSCS 88 561 et seq.) should be construed as an attempt to limit innovation and
experimentation with the negotiated rulemaking process or with other-innovative rulemaking
procedures otherwise authorized by law.

(Added Nov. 29. 1990. P. L. 101-648. § 3(a), 104 Stat. 4969r Aug. 26, 1992. P. L. 102-354,

§ 3(a)(2). 106 Stat. 944.) . metm o\

12

. 1992. Act Aug. 26, 1992 redesignated this section, enacted is 5 USCS §581, as 5 USCS-

HISTORY; ANCILLARY LAWS AND DIRF.CTIVES :
Explanatory notes: ‘ L I
This secuon formerly appeared as 5 USCS § 581,. _
Prospective amendments: R -
Repeal of section; savings provision. For repeal of (his section, effeenve 6-years after enact- . .
ment and for continuation, see Act Nov. 29. 1990, P. L. 101-643, § 5. 104 Stat. 4976. which

appeals as a note to this section. *
Amendments: * !

§ 361- ' ’

Short title:

Act Nov. 29,.1990, P. L. 101-648, § 1, 104-Stati 4969, provides: "This Act may be cited as
(he ‘Negotiated Rulemaking Act of 1990V. For full classification of such Act, consult USCS
Tables volumes. - » " -

Act Aug: 162 1992. P. L. 102-354, § 1 106 Stat. 944. provides: "This Act may be cued as -"
the 'Administrative Procedure Technical Amendments Act of 1991'.". Foe full classification,

of such Act. consult USCS Tables volumes.

Other provisions:
Congressional findings. Act Nov. 29, 1990, P. L. 101-648. § 2. 104 Stat. 4969. provides:
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5 USCS §562

"The Congress makes the following findings: .
"(1) Government regulation has* increased substantially since the enactment of the
Administrative Procedure Act-(Act June Il.. 1946, eh 324, 60 Stat. 237; reoealed by Act
Sept. 6, 1966], . . .
"(2) Agencies currently use rulemaking procedures that may discourage the affected par-
ties from meeting and communicating,with each other, and may cause parties with dif-
ferent interests to assume conflicting and antagonistic positions and to engage in
expensive and time-consuming litigation over agency rules. B
"(3) Adversarial rulemaking deprives the affected- panics and the.-public of the benefits-
of face-to-face negotiations and cooperation in developing and reaching agreement on a
' rule. It also deprives-thera.of the benefits oCshared-information., knowledge, expertise,

- ‘-'and technical abilities possessed bythe-alTeeted'pantes"/A-""*An"" ,
.- ."(4) Negotiated rulemaking, in. which the parties who will be sigiiificantly'aflected by a.
7 rule participate'in the developmer'\t of the-rulei can provide significant advantages over'

adversarial rulemaksng.".". , [, [ [ . .
"(5) Negotiated rulemaking can increase the acceptability and improve the substance of
rules, making it less likely that the affected parties will resist enforcement or challenge
such rules in court.- It may also shorten the amount of time needed to issue final rules.
"(6) Agencies have the authority to establish negotiated rulemaking committees under
the laws establishing such agencies and their activities and under the Federal Advisory
Committee Act (5 U.S.C. App.). Several agencies have successfully used negotiated
rulemaking. The process has not been widely used by other agencies, however, in part
because such agencies are unfamiliar with the process or uncertain as to the authority for
such rulemaking.".
Authorization of appropriations. Act Nov, 39. 1990, P. L. 101-6-43, § 4. 104 Stat. 4976; Aug.
26, 1992, P. L. 102-354. $ 5(a)(1). 106 Stat. 945. provides;
"In order to carry out this Act and the amendments made by this Act (enacting 5 USCS 9§
561 et seq.], there are authonzed to be appropriated to the Administrative Conference of the
United States, in addition to amounts authonzed by section 596 of title. 5, United States
Code, not in excess of 5500,000 for each of the fiscal years 1991. 1992. and 1993..".
Sunset and saving! provisions relating to 5 USCS 8§ 561 et seq. Act Nov. 29, 1990. P. L.
101-648. 9 J. 104 Stat. 4976; Aug. 26, 1992. P. L. 102-354, § 5(a)(2). 106 Stat. 945, provides:
“ Subchapter 11 of title J. United States Code (5 USCS 8§ 561 et seq.] (enacted as
subchapter IV of chapter 5 of title 5, United States Code, by section 3 of this Act and
redesignated as subchapter 11l of such chapter 5 by section (3)(a) of the Administrative
Procedure Technical Amendments Act of 1991) and (hat portion of the table of sections at
the beginning of chapter 5 of title 5. United States Code, relaung to subchapter Il [5 USCS
8§ 561 et seq.|, are repealed, effective 6 years after the date of the enactment of this Act.
except that the provisions of such subchapter shall continue to apply after (he date of the
repeal with respect to then pending negotiated rulemaking proceedings initiated before the
date of repeal which, in the judgment of the agencies which are convening or have convened
such proceedings, require such continuation,, until such negotiated rulemaking proceedings
terminate pursuant to such subchapter.".

RESEARCH GUIDE

Am Jur.
2 Am Jur 2d. Administrative Law (1994) § 179.

§ 562." Definitions [Caution: For.suaset and savings provisions, see 5 USCS § 561 note]
For che purposes of this subchapter [5 USCS §§ 561. et seq.], the term—

(1) “agency” has the same meaning as in section 551C1) of this tide;
(2) “consensus" means unanimous concurrence among the interests represented on a negoti-
ated rulemaking committee established, under this subchapter [5 USCS 88 561 et seq.], un-

less such committee—
(A) agrees to define such term to mean a general but. not unanimous concurrence; or

(B) agrees upon another spectfied definition;
(3) "convener" means a person who impartially assists an agency in determining whether
establishment of a negotiated rulemaking committee-is feasible and appropriate in a
particular rulemaking;
(4) “facilitator” means a person who impartially aids in the discussions and negotiations
among the members of a negotiated rulemakingcommittee to develop a proposed rule;
(5) “interest" means, with respect to an issue or matter,, multiple panics which have a
similar point of view or which are likely to be affected in a similar manner.
(6) “ negotiated rulemaking" means rulemaking through the use of a negotiated rulemaking
committee; LY .
(7) "negotiated rulemaking committee" or "committee” means an. advisory committee

established by an agency in accordance with (his Subchapter [5 USCS 88 561 et seq.] and
13



5 USCS 5562 Government Orgajtization & Em ployees

(he Federal Advisory Committee Act (5 USCS Appx.| to consider and discuss issues for the
purpose-of reaching a consensus in the development of a proposed rule:
(8) "pany” has the same meaning as in section 551(3) of this title:
(9) “person” has the same meaning as in section 551(2) of this title:
(10) “rule" has the same meaning as ir. set an 551(4) of this title: and
(I'1) "rulemaking” means "rule making" as that term is denned in section 551(5) of this
title.
(Added Nov. 29. 1990, P. L. 101-6-18. § 3(a), 104 Stat. 4970; Aug. 26, 1992. P. L. 102-354,
§ 3(a)(2). 106 Stat..944.) .

HISTORY; ANCILLARY LA'VS AND DIRECTIVES'

Prospective amendments: oAV .

Repeal of section;, saving's’ provision?XCi Nov. 29,.1990, P. LY 101-648, § 5,104 Stat. 4976,
which appears as 5 USCS § 56Tnote, provides that [his section is repealed, effective 6 years
after enactment, but shall continue to apply after repeal as provided by such noie.

Amendments: . .. - . ' .
1992.. Act Aug.. 26. L992 redeS|gnated thls section, enacted asj USCS §582, as 5 USCS
§362.

. RESEARCH GUIDE
Federal Procedure L Ed:
2 Fed Proc L Ed. Administrative Procedure (1994) 84 2:96. 97.

Am Jun
2 Am lur 2d. Administrative Law (1994) 8§ 179. 180.

§ 363. Determination of need for negotiated rulemaking committee (Caution: For sunset and
savings provisions, see 5 USCS § 561 note)
(a) Determination of need by the agency. An agency may establish a negotiated rulemaking
committee to negotiate and develop a proposed rule, if the head of the agency determines that
the use of the negotiated rulemaking procedure is in the public interest. In making such a
determination, the head of the agency shall consider whether—
(1) there is a need for a rule;
(2) there are a limited number of identifiable interests that will be significantly affected by
the rule;
(3) there is a reasonable likelihood that a committee can be convened with a balanced
representation of persons who—
(A) can adequately represent the interests identified under paragraph (2); and
(B) are willing to negotiate in good faith to reach a consensus on the proposed rule:
(4) there is a reasonable likelihood that a committee will reach a consensus on (he proposed
rule within a fixed period of time;
(5) the negotiated rulemaking procedure will not unreasonably delay the notice of proposed
rulemaking and the issuance of the final rule;
(6) the agency has adequate resources and is willing to commit such resources, including
technical assistance, to the committee: and
(7) the agency, to the maximum extent possible consistent with the legal obligations of the
agency, will use the consensus of the committee with respect to the proposed rule as the
basis for the rule proposed by the agency for notice and comment:
(b) Use of conveners. (1) Purposes of conveners. An agency may use the services of a convener
to assist the agency in— . . . . . S ot e
(A) identifying persons who wili be significantly affected by a proposed-rule, including
residents of rural areas; and *
(B) conducting discussions -with such persons to identify the issues-of concern to such
persons, and to ascertain whether the establishment of a negotiated rulemaking com miit-
tee is. feasible and appropriate in the particular, rulemaking.
(2) Duties of conveners. The convener shall report findings and may make recommendations
to the agency. Upon request of the agency, the convener shall ascertain the names of persons
who are willing and qualified to represent interests that will be significantly affected by the
proposed rule, including residents of.rurai areas. The report and any recommendations of
the convener shall be made available to the public upon request.
(Added Nov. 29, 1990, P. L. 101-648, § 3(a), 104 Stat. 4970: Aug. 26, 1992, P. L. 102-354,
§ 3(a)(2), 106 Stat. 944.) !

HISTORY: ANCILLARY LAWS AND DIRECTIVES

Prospective amendments:. A
Repeal of section; savings provision. Act Nov. 29. 1990. P. L. 101-648, §5. 104 Slat. 4976,
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The. Agencies Generally 5 USCS § 564

which appears as 5 USCS 5561 note, provides (hal (his section is repealed, effective 6 years
after enactment, but shall continue to apply after repeal as provided by such note.

Amendments:
1992. Act Aug, 26. 1992 redesignated this section, enacted as 5 USCS § 583. as 3 USCS
9 563.

RESEARCH GUIDE

Federal Procedure L Ed:
2 Fed Proc L Ed, Administrative Procedure (199a; § 2:97.

Am Jure. . - s

i |Gu2 iA.\J.rp”.'lvq_t‘.2ltyj:,[A_dministrative Law (1994)_.§”180, L s s C o im

§_564.f*Publfcation of notice; applications for membership on committees (Caution: For sunset"”
and savings”~provisions, see 5TJSCS § 561 note] ... ny W <

(a) Publication of notice. If, after considering the report of a convener or conducting its own
assessment,"an 3gencydecides to establish a negotiated rulemaking committee, the agency shall

publish in the Federal Register and. as appropriate, in trade or other specialized publications,

a notice which shall include—
(1) an announcement that the agency intends to establish a negotiated rulemaking commic-
tee to negotiate and develop a proposed rule;
(2) a description of the subjecc and scope of the rule to be developed, and the issues to be
considered:
(3) a list of the interests which are likely to be significantly affectedby the rule;

(4) a list of the persons proposed to represent such interests and the person orpersons '

proposed to represent the agency;
(5) a proposed agenda and schedule for completing the work of the committee, including a

target date for publication by the agency of a proposed rule for notice and comment;
(6) a description of administrative support for the committee to be provided by the agency,
including technical assistance;
(7) a solicitation for comments on the proposal to establish rhe committee, and the proposed
membership of the negotiated rulemaking committee; and
(8) an explanation of how a person may apply or nominate another person for membership
on the committee, as provided under subsection (b).
(b) Applications for membership or committee. Persons who will be significantly affected by a
proposed rule and who believe that their interests will not be adequately represented by any

person specified in a notice under subsection (a)(4) may apply for, or nominate another person

for, membership on the negotiated rulemaking committee to represent such interests with

respect to the proposed rule. Each application or nomination shall include—
(1) the name of the applicant or nominee and a description of the interests such person shall

represent:
(2) evidence that the applicant or nominee is authorized to represent panics related to the

interests the person proposes to represent;

(3) a written commitment that the applicant or nominee shall actively panicipate .n good

faith in the development of the rule under consideration; and

(4) the reasons that the persons specified in the notice under subsection (a)(4) do not

adequately represent the interests of the person submitting the application or nomination.
(c) Period for submission of comments and applications. The agency shall provide for.a period
of at least 30 calendar days for the submission of comments and applications under this sec-

tion.
(Added Nov. 29, 1990. P. L. 101-648, § 3(a), 104 Stat. 4971; Aug. 26, 1992, P, L. 102-354.

§ 3(a)(2). 106 Stat. 944.) "

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Prospective amendments: tx
Repeal of section; savings provision. Act Nov. 29. 1990. P. L. 101-648, § 5/ 104 Stat. 4976.

which appears as 5 USCS § 561 note, provides lhac this section is repeaJed. effective 6 years
after enactment, but shall continue to apply after repeal as provided by such note.

« mAmendments;
1992. Ace Aug. 26i 1992 redesignated this section, enacted as 5 USCS § 584, as 5 USCS

§ 564. [ | .

RESEARCH GUIDE

Federal Procedure L Edc
2 Fed Proc L Ed, Admmistrauve Procedure (1994) § 2:97.
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5 USCS § 564 Government Organization & Employees’

- - x -

.= Am-Jur:- - - : "
2 Am Jur 2d, Administrative Law (1994) § 130. *
37A Am Jur 2d, Freedom of Information Act (1994) 5 12%. E

§ 565. Establishment of committee [Caution: For sunset and saving provisions, see 5 USCS
§ 561 note]
;a) Establishment. (1) Determination to establish committee. If after.considenng comments and
applications submicted;under seccion.564,.the agenc”decerrr.ines that a negotiated ruiemak-
ing comm ittee can adequately represent tbe’interests' that wiU-be simificancly-'affected by a
mproposed'rule and that it is feasible and.appropriate.in the particular rulemaking,'.'the agency
may establish a negotiated n-lemakirig co;mmitt'ce:'th’-sstabUshirig’ and‘'raaministering such a
committee; the agency shall comply_with the Federal Advisory Committee. Acc [5 USCS,
respect to such committee, except as otherwise provided in this'subchapteri (5

Appx.] with
uses 56i.et s e q . ] s te -y L T

(2)'Determination.not to establish committee. If after considering such comments and ap-
plications, the "agency decides not,to establish'a negotiated rulemaking'com mittee, the'
agency shall promptly publish notice of such decision and the reasons therefor in the Federal
Register and, as appropriate, in trade or other specialized publications, a copy of which
shall be sent to any person wiio applied for, or nominated another person for membership

on the negotiating rulemaking committee to represent such interests with respect to the

proposed rule.
(b) Membership. The agency shall limir membership on a negotiated tulem3king committee to
25 members, unless the agency head determines that a greater number of members is neces-
sary for the functioning of the committee or to achieve balanced membership. Each commutes
shall include at least one person representing the agency,
(c) Administrative support. The agency shall provide appropriate administrative support to the
negotiated rulemaking committee, including technical assistance.
(Added Nov. 29, 1990, P. L. 101-648, § 3(a), 104 Stat. 4972; Aug. 26, 1992, P. L. 102-354,
§ 3(a)(2), (3). 106 Stat. 944.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Prospective amendments:
Repeal of section; savings provision. Act Nov. 29, 1990, P. L. 101-643, § 5. 104 Stat. 4976,
which appears as 5 USCS § 561 note, provides ‘hat this section is repealed, effective 6 years"
after enactment, but shall continue to apply after repeal as provided by such note.

Amendments:
1992. Act Aug. 26, 1992 redesignated this section, enacted as 5 USCS § 585. as 5 USCS
§ 565; and. in subsec. (a)(1), substituted "564" for "534".

RESEARCH GUIDE
Federal Procedure L Ed:
2 Fed-Proc L Ed, Administrative Procedure (1994) 5 2:97. -

Am Jur
2 Am Jur 2d, Administrative Law (1994) § 180.

5566." Conduct of committee activity [Caution: For sunset and savings provisions,, see 5
USCS £561 note] J" . AT -Heeee
(a) Duties of committee. Each negotiated rulemaking committee, established under this,
subchapter [5 USCS 88 561 et seq.] shall consider the matter proposed by the agency for
consideration and shall attempt to reach a consensus concerning a proposed rule with respect
to such matterand any other matter the committee determines is relevant to the proposed rule.

(b) Representatives of agency on committee-The person-or persons-representing the agency on
a negotiated rulemaking committee shall participate in the deliberations and activities of the
committee.with the same rights and responsibilities as othermembers;of the committee, and

shall be authorized to fullv represent'the agency in che discussions and-negotiations of che

committee. " .1 .| -

(c) Selecting .facilitator. Notwithstanding section 10(e) of che Federal Advisory Committee Act
(5 USCS Appx. .§ 10(e)], an agency may nominate either a person.from-the Federal Govern-
ment or a person from outside the Federal Government to serve as a facilitator for the negotia-
tions of che committee, subject to the approval of the committee by consensus. If the commit-
tee doa noc approve the nominee of the agency for facilitator, the agency shall submit a
substitute nomination. If a committee does noc approve any nominee of the agency for facilita-
tor. the committee shall select by consensus a person to serve as facilitator.. A person designated

16 \



'LOYEES

e 5 USCS

merits and
i rulemak*
ected by a
(he agency
ing such a
C(5.Uscs!
chapter.”

ts 'and ,'ap-
nittee,. the'
he Federal'
o f which
embcrship
ect (o'the

nmitree to
i is neces-
(ommittee

*on to the

* 102-354,

>76.
rars

SCs

ns, see 5

ider this,
jency for
h respect
jsed rule,
gency on
es of the
ttee, and
as of the

.ittee Act
Govern-
negotia-
commic-
submit a
*facilita-
te grated

5 USCS § 567

to represent the agency in substantive issues may not serve as facilitator or otherwise chair the

The'Agencies Generaeey

committee.
(d) Duties*of facilitator.
mitteeshall— & eee

(1) chair the meetings of the committee in an impartial manner;

(2) impaaially assist the members of the committee in conducting discuiions and negotia-
:sC G ... . “

A facilitator approved or selected by a negotiated rulemaking com-
*

tions; a n d LI " .
(3) manage the keeping of minutes and records as required undef'Sictibn. 10(b) and (c) of
the-Federal Advisory Committee Act (5 USCS Appx. § 10(b), (c>p except that any peisonai
notes and materials of the facilitator or of the members of a committee'shall not be subject

‘rl'tp-sectjgn'552_'qf this.title.-. 'j.
(e) Conurultee procedures: A’ negotiated nilerriaking com mittee established.underjthis subbh'ap-
ter(5: USGS*8§8 561 'crseq.[may adopt procedures for the-,operation of.'the. com mittee”No
provision of section 553 of this title shall apply ta the procedures'of a'.'negbtiated rulemaking

j' o * *. e e e e e hidd oo

committee.,:., - y
(0 Report of committee. If a committee reaches a consensus on a proposed rule, at the conclu-.

sion ofnegotiations the committee shall transmit to the a.jency that.'established the committee

a-re'porr containing'the proposed rule. If the committee does not"reach a consensus on a'

proposed rule, the committee may transmit to the agency a report specifying any areas in which
the committee reached a consensus. The committee may include in a report any other informa-
tion. recommendations, or materials mat the committee considers appropriate. Any committee
member may include as an addendum to the report additional information, recommendations,

or materials.

(g) Records of committee.
shall submit to the agency the records required under section
Advisory Committee Act (5 USCS Appx. § 10(b), (c)|.

(Added Nov. 29. 1990. P. L. 101-648. § 3(a), 104 Stat. 4973;-Aug. 26, 1992, P. L. 102-354,

$ 3(a)(2). 106 Stat. 944.)

In addition to the repott required by subsection (0. a committee
10(b) and (c) of tne Federal

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Prospective amendments:
Repeal of section; savings provision. Act Nov. 29. 1990. P. L. 101-643, § 5, 104 Stat. 4976,
which appears as 5 USCS j 561 note, provides that this section is repealed, effective 6 yens
after enactment, but shall continue to apply after repeal as provided by such note.

Amendments:
1992. Act Aug. 26, 1992 redesignated this section, enacted as 5 USCS § 586, as 5 USCS

$ 566.

RESEARCH CUIDE

Federal Procedure L Ed:
2 Fed Proc L Ed. Administrative Procedure (1994) <§ 2:93, 117.

Am Jun
2 Am Jur 2d. Administrative Law (1994) 8§ 179, 181, 250.

§567. Termination of committee [Caution: For sunset and s.ivings provisions, see5 USCS

§ 561 note) s ]
A negotiated rulemaking committee shall terminate upon promulgation of the final rule under

consideration, unless the com mittee's charter contains an earlier termination date or the agency,
afterconsulting the committee, or the committee itself specifies an earlier termination date.
(Added Nov. 29. 1990. P. L. 101-648, § 3(a), 104' Stat. 4974; Aug. 26, 1992; P.'L., 102-354,

§ 7(a)(2). 106 Stat. 944.) *.

* oo . HISTORY; ANCILLARY LAWS AND DIRECTIVES

Prospective amendments:
Repeal of section; savings provision-Act Nov. 29. 1990, P. L. 101-648. § 5. 104 Stat. 4976,
which appears as 5 USCS § 561 note, provides that this section is repealed, effective 6 years+* .

-fter tnactment, but shall cunti.iue to apply after repeal as provided by such note.

Amendments:
1992. Act Aug. 26, 1992 redesignated this section, enacted as 5 USCS 5 587, as 5 USCS

"§567."

* [ I RESEARCH GUIDE o W "

e ..* Federal Procedure L Edr
2 Fed Proc L Ed. Administrative Procedure (1994) § 2:99.
17



5.USCS §567 Government Organization & Employees

m AmJur . n - . el
2 Am Jur 2d. Administrative Law (1994> § 182.

§ 568. Services, facilities, and payment of committee member expenses [Caution:" For sunset
and savings provisions, see 5 USCS § 561 note]
(a) Services of conveners and facilitators. (1) Tn general. An agency may employ or enter into
‘contracts for the services of an individual or organization to'serve as a convener or facilita-
tor for a negotiatetfrVilemaking committee under this subchapter [5 USCS 88§ 561 ec seq.],

or may use the services of a Government employee to act as a convener or a.facilitator.for
: . LV

such a committee.
" (2) _Determination. of. conflicting.' interests.! An agency, shall.determine, whether, a. person).
..under,consideration to serve as cqnvener_qr facilitator,of a, cornrnittee'under paragraph.’ (1) g
, M.has'-'ariy 'financial-' or other interest’that) would.) preclude such' person’ from, serving-in'an".
" impartial and independentm a n n e r ! : : ‘
(b) Services and facilities of other entities.- For purposes of this subchapter [5 USCS §§ 561 )et
seq.], an agency may use the services ar.d facilities of other Federal agencies and public and
private agencies and instrumentalities’with the consent of such agencies and insttumentalities,
ar.d with or without reimbursement to such agencies and instrumentalities, and may accept
voluntary and uncompensated cervices without regard to the provisions of section 1342 of title
31. The Federal Mediation and Conciliation Service may provide services and facilities, with
or without reimbursement, to assist agencies under this subchapter [5 USCS §§ 561 et seq.],
including furnishing conveners, facilitators, and training in negotiated rulemaking.
(c) Expenses of committee members. Members of a negotiated rulemaking committee shall be
responsible for their own expenses of participation in such committee, except that an agency
may, in accordance with section 7(d) of the Federal Advisory Committee Act [5 USCS Appx.’
§ 7(d)], pay for a member's reasonable travel and per diem expenses, expenses to obtain techni-
cal assistance, and a reasonable rate of compensation, if—

(1) such member certifies a lack of adequate financial resources to participate in the com-

mittee; and

(2) the agency determines that such member’s participation, in the committee is necessary

to assure an adequate representation of the member's interest.
(d) Status of member as Federal employee. A memberis receipt of funds under this section or
section 569 shall not conclusively determine for purposes of sections 202 through 209 of title
18 whether that member is an employee of the United States Government.
(Added Nov. 29. 1990, P. L. 101-648, § 3(a), 104 Star. 4974; Aug. 26. 1992, P. L. 102-354,

§ 3(a)(2), (4), 106 Stat. 944)) , .

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Prospective amendments:
Repeal of section; savings provision. Acr Nov. 29. 1990. P. L. 101-648, § 5, 104 Stat. 4976.
which appears as 5 USCS § 561 note, provides that this section is repealed, effective 6 years
after enactment, but shall continue to apply after repeal as provided by such note.

Amendments:
1992. Act Aug. 26. 1992 redesignated this section, enacted as 5 USCS § 588. as 5 USCS
S 568; and, in subsec. (d). substituted "569" for "589". .. .

§ 569. Role of the Administrative Conference of the United States and other entities (Cau-
tion: For sunset and savings provisions, see 5 USCS § 561 note]
(a) Consultation by agencies. An. agency may consult with-the Administrative Conference of
the United States or other public or private individuals or organizations for information and
assistance in forming a negotiated rulemaking committee and conducting negotiations on a
proposed rule.
(b) Roster OF potential comeners and facilitators.The Administrative Conference of the United
States, in consultation with (he Federal Mediation and. Conciliation Service, shall maintain a
roster of.individuals who have acted as or are interested in serving as conveners or facilitators
in negotiated rulemaking proceedings. The roster shall include individuals from government-
agencies and private groups, and shall be made available upon request. Agencies may also use
rosters maintained by other public or private individuals or organizations.
(c) Procedures to obtain conveners and facilitators. (1) Procedures.
Conference of the United States shall develop procedures which permir agencies to obtain
the services of conveners and facilitators on an expedited basis.
(2) Payment for services. Payment for the services of conveners op facilitators shall be made
by the.agency using the services, unless the Chairman of the. Administrative Conference

The Administrative

agrees to pay for such services under subsection (f).

18
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S USCS § 570"

(d) Compilation of data on negotiated rulemaking; report to Congress. (1) Compilation of data.
The Admilustrative Conference of the United States shall compile and maintain data related

to negotiated rulemaking and snail act as a clearinghouse to assist agencies and parties

participating in negotiated rulemaking proceedings.

(2) Submission of information by agencies. Each agency engaged in negotiated
shall provide to the Administrative Conference of the United States a copy of any reports
submitted to the agency by negotiated rulemaking committees under section 566 and such
additional information as necessary to enable the Administraiiye,.Cpnference of the United

rulemaking

States to comply with this subsection.’ ’
(3) Reports to Congress; The:Admintstrative Conference of the United States shall review

and analyze the repons and information received under this subsection and shall transmit a

biennial report to the;Comrnmee orr Governmental Altairs of the Senate and the appropri-

ate committees of the House of Representatives that— A . s
(A) provides-recommendations.fob. effective use by*ageacies ot negotiated_rulemaking;
an<i. "t et « bt -V jS-.c: — %1

the nature and amounts of expenditures, made by the Administrative

(B) describes
Conference of the United States to accomplish the purposes of this subcbapter(5 USCS

8§ 561 et seq.]. ...... f
(e) Training in negotiated rulemaking. The Administrative Conference of the United States is

authorized to provide training in negotiated rulemaking techniques and procedures for person-
nel of the Federal Government either on a reimbursable or nonreimbursable basis. Such train-
ing may be extended to private individuals on a reimbursable basis.

(0 Payment of expenses of agencies. The Chairman of the Administrative Conference of the
United States is authorized to pay, upon request of an agency, all or pan of the expenses of
establishing a negotiated rulemaking committee, and conducting a negotiated rulemaking. Such

expenses may include, but are not limited to-

I1) the costs of conveners and facilitators:

(2) the expenses of committee members determined by the agency to be eligible for as-
sistance under section 568(c); and

(3) training costs.

Determinations with
Chairman in furthering the use by Federal agencies of negotiated rulemaking.

(g) Use of funds of the Conference. The Administrative Conference of the United States may
apply funds received under section 595(c)(12) of this title to carry out the purposes of thus
subchapter (5 USCS §§ 561 et seq.].

(Added Nov. 29, 1990. P. L. 101-648, § 3(a), 104 Stat. 4975: Aug.'26.
§ 3(a)(2). (5). 106 Stat. 944.)

HISTORY;:ANCILLARY LAWS AND DIRECTIVES

respect to payments under this section shall be at the discretion of such

1992. P. L. 102-354,

; Prospective-amendments;.
Repeal of section; savings provision. .Act Nov 29. 1990, P. L. 101-648, § 5, 104 Sue.4976,:

which appears as 5 USCS § 561 note, provides ihat this section is repealed, effective 6 years-
alter enactment, but shall continue to apply after repeal as provided by such note.

Amendments:
1992. Act Aug. 26. 1992 redesignated this section, enacted as 5 USCS § 589. as 5 USCS
§ 569; in subsec. (d)(2), substituted "566" for "536"; in subsec. (f)(2), substituted “568" for

""588"; and, in subsec. (g). substituted "595" for "575".

For sunset and savings provisions, see-5 USCS § 561 note]

§¢570.. Judicial review [Caution;
rulemaking

Any agency action, relating to establishing, assisting, or terminating.a negotiated
committee under this subchapter (5 USCS 88§ 561 et seq.J shall not be subject to judicial review

in this section-shall barjudicial review-of a rule if such judicial review is otherwise

Nothing
rulemaking and.is subject to judicial

provided by-law. A rule which is the product of negotiated,
review shall not be accorded any greater deference by a court than a rule which is the product

4976; Aug. 26. 1992, P. L. 102-354,

of other rulemaking procedures.

(Added. Nov.. 29, 1990, P. L. 101-648, § 3(a),

§ 3(a)(2), 106 Stat. 944.) - ' .
HISTORY; ANCILLARY LAWS AND DIRECTIVES

104 Stat.

* '

Prospective amendments:
Repeal of section; savings provision. Act Nov. 29. 1990, P. L. 101-648, § 5, 104 Stat. 4976,

which appears is 5 USCS § 561 note, provides that this section is repealed, effective 6 years
after enactment, but shill continue to apply after repeal as provided by such note.

' Amendments;-
1992. Act Aug; 26. 1992 redesignated this section, enacted as 5 USCS {590, as 5 USCS

§ 570. .
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(Added Nov.
8§ 3(b)(2). 5(t

Federal Procedure L Ed:

2 Fed ProcL Ed, Administrative Procedure (1994) § C: 100.
Am Jur

2 Am Jur 2d, Administrative Law (1994) § 133.

Explana’
A prior
SUBCHAPTER IV. ALTERNATIVE MEANS OF DISPUTE RESOLUTION IN THE AmendtT
ADMINISTRATIVE PROCESS 1992. A
5571; at
which, r
concemi
teiween
riot exte
2747, which appears as 5 USCS § 571 note, provides for termination of J USCS §§ 571-583 Short ti
on Oct. 1, 1995, subject to certain savings provisions.." «
Act No'
*Amendments ' ! R . - the 'Ad
1992. Act Aug, 26, 1992, P. L. 102-354, § 3(b)(1), 106 Stat. 944, inserted thissubchapter (5 USCS T
USCS 88 571 et seq. (formerly §§ 581 et seq.)) after Subchapter [liras redesignated (5USCS ' ;
; Oiher p
85 561 et seq.). L. . . S
Congre;
"TheC
§ 571. Definitions [Caution: For termination on October 1, 1995 of agencies' authority to use -:n
dispute resolution proceedings under 5 USCS +§§ 571 et seq., see § 11 of Act Nov. 15, 1990, P. use
L. 101-552, which appears as a note to this section.) inex
For the purposes of this subchapter (5 USCS §§ 571 et seq.], the term— cou.
(1) "agency" has the same meaning as in section 551(1) of this title; rest,
(2) "administrative program"” includes™ Federal function which involves protection of the cun.
public interest and the determination ot rights, privileges, and obligations of private persons
through rule making, adjudication, licensing, or investigation, as those terms are used in yea
subchapter Il of this chapter [5 L'SCS §8 551 et seq.); etc
(3) "alternative means of dispute resolution” means any procedure that isused, in lieu of g
an adjudication as denned in section 551(7) of this title, to resolve issuesin controversy, i
including, but not limited to, settlement negotiations, conciliation, facilitation, mediation, :\.%
factfinding, minitnals, and arbitration, or any combination thereof; elir
(4) "award" means any decision by an arbitrator resolving the issues in controversy; (7
(5) “dispute resolution communication" means any oral or written communication prepared in
for the purposes of a dispute resolution proceeding, including any memoranda, notes or me
work product of the neutral, parties or nonparty participant;, except that a written agree- (8
ment to enter into a dispute resolution proceeding, or final written agreement, or arbitral unt
award reached as a result of a dispute resolution proceeding, is- not a dispute resolution tne
communication,’ Prome
) ) ) ) ) . 104 St
(6) "dispute resolution proceeding” means any process in which an alternative means of "(at P:
dispute resolution is used to resolve an issue in controversy in which a neutral is appointed oflite.r
and specified parties participate; . * ; eacn i
(7) “in confidence" means, with respect to information, that the information is provided— (]_
(A) with the expressed intent of the source that it not be disclosed; or’ !\|/Ie
¢ (B) under circumstances that would create the reasonable expectation on'behalf of the C
source that the information'will not be disclosed;. _
(8) “issue in controversy” means an issue which is material to a decision concerning an
administrative program of an agency, and with which there is disagreement—
‘e (A) between an agency and persons who would be substantially affected by the decision:
e Or m * |}
(B) between persons who would be substantially affected by the decision,
except that such term shall not include any matter specified under section 2302 or 7121(c)
of this title;
(9) "neutral” means an individual who, with respect to an issue in controversy, functions
specifically to aid the parties in resolving the controversy;
(10) “party” means—
(A) for a proceeding with named parties, the same as in section 551(3) of this title; and ")
c
(B) for a proceeding without named patties, a person who will be significantly.affected resol'
by the decision in the proceeding and who participates in the proceeding;. . of :h
(11) "person” has the same meaning as in section 551(2) of this title; and and;

20

6/\



M - \<x g,Kuy\e F

TITLE 261, NEBRASKA ADMINISTRATIVE CODE
NEBRASKA NATURAL RESOURCES COMMISSION

CHAPTER 1

Adopted 12/7/95
NEBRASKA ADMINISTRATIVE CODE

TITLE 261 — RULES OF AGENCY PROCEDURE
CHAPTER 1— PROCEDURES FOR NEGOTIATED RULEMAKING

ALPHABETICAL TABLE OF CONTENTS

SUBJECT STATUTORY AUTHORITY CODE SECTIONS
Convenors; Selection: Sections 84-924, 84-931, 004
Duties R.R.S. 1994
Definitions Sections 84-901, 84-923, 002

R.R.S. 1994
Establishment Of A Section 84-924, R.R.S. 003

Negotiated Rulemaking 1994
Committee: Criteria

Establishment Of A Section 84-927, R.R.S. 007
Negotiated Rulemaking 1994
Committee; Procedure

Facilitators; Selection; Section 84-930, R.R.S. 010

Duties 1994

Grants Or Gifts Section 84-931, R.R.S. 012
1994

Negotiated Rulemaking; Section 84-922, R.R.S. 001

Generally 1994



Negotiated Rulemaking Section 84-931, R.R.S. Oil

Committee; Expenses 1994

Negotiated Rulemaking Section 84-932, R.R.S. 014
Committee; Judicial 1994

Review

Negotiated Rulemaking  Sections 84-924, 008

Committee; Membership 84-928, R.R.S. 1943

Negotiated Rulemaking Section 84-929,R.R.S. 009
Committee; Operation 1994

Negotiated Rulemaking Section 84-927, R.R.S. 013
Committee; Termination 1994

Notice of Negotiated Section 84-926, R.R.S. 006
Rulemaking Committee; 994

Comment; Applications
For Membership

Petitions For Use Of Section 84-925, R.R.S. 005
Negotiated Rulemaking 1994
Committee

NEBRASKA ADMINISTRATIVE CODE
TITLE 261 — RULES OF AGENCY PROCEDURE
CHAPTER 1 — PROCEDURES FOR NEGOTIATED RULEMAKING

NUMERICAL TABLE OF CONTENTS

SUBJECT STATUTORY AUTHORITY  CODE SECTIONS
Negotiated Rulemaking;  Section 84-922, R.R.S. 001
Generally 1994

Definitions Section 84-923, R.R.S. 002



1994

Estafrlisbjrahl Of A Section 84-924, R.R.S. 003
Negotiated Rulemaking 1994
Committee; Criteria

Convenors: Selection: Sections 84-924, 84-931, 004
Duties R.R.S. 1994

Petitions For Use Of Section 84-925, R.R.S. 005
Negotiated Rulemaking 1994

Committee

Notice of Negotiated Section 84-926, R.R.S. 006
Rulemaking Committee; 1994

Comment; Applications
For Membership

Establishment Of A Section 84-927, R.R.S. 007
Negotiated Rulemaking 1994
Committee; Procedure

Negotiated Rulemaking Sections 84-924, 84-928, 008

Committee; Membership R.R.S. 1994

Negotiated Rulemaking Section 84-929, R.R.S. 009

Committee; Operation 1994

Facilitators; Selection; Section 84-930, R.R.S. 010

Duties 1994

Negotiated Rulemaking Section 84-931, R.R.S. 011

Committee; Expenses 1994

Grants Or Gifts Section84-931, R.R.S. 012
1994

Negotiated Rulemaking Section 84-927, R.R.S. 013

Committee; Termination 1994

Negotiated Rulemaking Section 84-932, R.R.S. 014

Committee; Judicial 1994

Review



NEBRASKA ADMINISTRATIVE CODE

TITLE 261 - RULES OF AGENCY PROCEDURE

CHAPTER 1- PROCEDURES FOR NEGOTIATED RULEMAKING

001  Negotiated rulemaking generally. The purpose of these
regulations is to establish a framework for the conduct of
negotiated rulemaking consistent with the Administrative
Procedure Act and the Negotiated Rulemaking Act, sections 84-
921 through 84-932, R.R.S. 1994. The negotiated rulemaking
process can be used by state agencies, whenever appropriate,
to resolve controversial issues prior to the commencement of
formal rulemaking. Negotiated rulemaking is not a substitute
for the requirements of the Administrative Procedure Act, but
may be used as a supplemental procedure to permit the direct
participation of affected interests in the development of new
rules or the amendment or repeal of existing rules. The
negotiated rulemaking process also does not preclude other
agency efforts or processes designed to reach consensus with
affected or interested persons concerning the content of rules
or requlations. A consensus agreement on a proposed rule
reached by a negotiated rulemaking committee may be modified
by the agency as a result of a subsequent formal rulemaking

process.

002 Definitions. For purposes of this Chapter of these procedural
rules:

002.01 APA shall mean the Administrative Procedure Act,
sections 84-901 through 84-920, R.R.S. 1994.

002.02  Agency shall mean the Nebraska Naiura. Resources
Commission, the agency created in section 2-1504, R.R.S. 1943.

002.03  Agency Director shall mean the person holding the
position of Director of Natural Resources created by section
2-1504.03, R.R.S. 1943.



the

002.04 Consensus shall mean unanimous concurrence among

interests represented on a negotiated rulemaking committee
unless the committee agrees upon another specified definition.

002.05 Convenor shall mean a person who impartially assists
the agency in determining whether establishment of a
negotiated rulemaking committee is feasible and appropriate
for a particular rulemaking procedure.

002.06 Facilitator shall mean a person who impartially aids
in the discussion and negotiations among the members of a
negotiated rulemaking committee to develop a proposed rule.
A facilitator shall not have decisionmaking authority.

002.07 Interest shall mean, with respect to an issue or
matter, multiple parties that have a similar point of view or
that are likely to be affected in a similar manner.

002.08 Negotiated rulemaking shall mean rulemaking through
the use of a negotiated rulemakiig committee.

002.09 Negotiated rulemaking committee or committee shall
mean an advisory committee established to consider and discuss
issues for the purpose of reaching a consensus in the
development of a proposed rule.

002.10 Person shall mean an individual, partnership,
limited liability company, corporation, association,
governmental subdivision, agency, or public or private
organization of any character.

002.11 Rule or regulation shall mean any rule, regulation,

or standard issued by the agency, including the amendment or
repeal thereof whether with or without prior hearing and
designed to implement, interpret, or make specific the law
enforced or administered by it or governing its organization

or procedure, but not including rules and regulations
concerning the internal management of the agency not affecting
private rights, private interests, or procedures available to

the public and not including permits, certificates of public
convenience and necessity, franchises, rate orders and rate
tariffs, and any rules of interpretation thereof, and for the



purpose of the APA, every rule and regulation which shall
prescribe a penalty shall be presumed to have general
applicability or to affect private rights and interests.

003 Establishment of a Negotiated Rulemaking Committee; criteria.
The agency may establish a negotiated rulemaking committee to
negotiate and develop a proposed rule if the agency director
determines that the use of the negotiated rulemaking procedure
Is in the public interest. In making that determination, the
agency director shall consider whether:

003.01 There i1s a need for the rule.

003.02  There are a limited numbnr of identifiable interests
that will be significantly affected by the rule.

003.03  There is a reasonable likelihood that a committee
can be convened with a balanced representation of persons who:

003.03A  Can adequately represent the interests
identified; and

003.03B  Are willing to negotiate in good faith to reach
a consensus on the proposed rule.

003.04  There is a reasonable likelihood that a committee
will reach a consensus on the proposed rule within a fixed
period of time.

003.05  The negotiated rulemaking procedure will not
unreasonably delay the notice of proposed formal rulemaking
and the issuance of the final rule pursuant to the APA.

003.06 The agency has adequate resources and is willing to
commit those resources, including technical assistance, to the
committee.

003.07 The agency, to the maximum extent possible

consistent with the legal obligations of the agency, will use

the consensus of the committee as the basis of the rule

proposed by the agency in the formal rulemaking process of the
APA.



004 Convenors; selection; duties.  The agency, at the discretion
of the agency director, may use the services of a convenor.

004.01 The agency may employ or contract for an
organization or an individual to serve as a convenor, or may
use the services of a state employee to act as a convenor. A
convenor shall not have a financial or other interest that
would preclude him or her from serving in an impartial and
independent manner. The agency shall determine whether a
person under consideration as a convenor has such an interest.

A person disqualified under this criterion shall be dropped
from further consideration.

004.02 The convenor may assist the agency in making the
determination of need for a negotiated rulemaking process

discussed in section 003 above. The convenor may also assist
the agency in:

004.02A  Identifying persons who will be significantly
affected by a proposed rule.

004.02B  Conducting discussions with affected persons on
the issues of concern and ascertaining whether the
establishment of a negotiated rulemaking committee is
feasible and appropriate for the particular rulemaking.

004.03  .The convenor shall report findings and make
recommendations to the agency. Upon request of the agency,
the convenor shall ascertain the names of persons who are
willing and qualified to represent the interests that will be
significantly affected by the proposed rule. That report by

the convenor and any recommendations of the convenor shall be

public records and made available to the public frr review
upon request.

005 Petitions for the use of a negotiated rulemaking committee.

Any person may petition the agency to request the use of a

negotiated rulemaking committee in the development or revision
of a rule, as provided below.

005.01 A negotiated rulemaking process may be requested on
any topic appropriate for a rule or regulation by the agency.



005.01A A negotiated rulemaking process may be
requested only to develop or revise rules which carry out
statutes that are within the authority of the agency to
implement.

005.01B A negotiated rulemaking process may not be
requested to develop a rule or regulation to vary or
change the specific terms of a statute.

005.01 C A negotiated rulemaking process may not be
requested to negotiate a rule on a matter which is not
within the definition of a rule or regulation as set

forth in subsection 002.11 above.

005.02 A request for the use of a negotiated rulemaking
procedure shall be made by a petition that meets the
requirements of form set out in this subsection. In the event
that it does not, the agency may refuse to accept it

005.02A A petition may be in the form of a pleading
that contains a caption, heading, and name as set forth
on Attachment 1, which is attached to these rules and
made a part of them by reference.

005.02B A petition may also be made in the form of a
letter so long as the letter contains all of the

information required by these regulations and is clearly
delineated as a petition for negotiated rulemaking.

005.02C  All petitions must be on white, letter sized
paper (8 1/2 by 11) of standard weight.

005.02D  Petitions must be legible, and may be
typewritten, photostatically reproduced, printed, or
handwritten. If handwritten, petitions must be in ink.

Only one side of a page of a petition shall contain any

writing.

005.02E  Any documents that are intended to accompany a
petition shall be securely fastened, clearly marked as
attachments to the petition, and meet the other
requirements of this section as to size, print and



legibility.

005.03 A petition for a negotiated rulemaking procedure
shall meet the following requirements for content and
substance. In the event that it does not, the agency may

refuse to accept it.

005.03A  The petition must identify the general subject
matter about which the negotiated rulemaking procedure is
requested, including the statutes or legislative bill(s)

which provide authority for the desired regulation, and,

iIf amendments to existing regulations are sought,
identification of the regulations by title, chapter and

name.

005.03B  The petition must identify the specific
issue(s) proposed for inclusion in the negotiated

rulemaking process.

005.03C  The petition must discuss the facts surrounding
each problem or issue proposed for inclusion in the
negotiated rulemaking process.

005.03D  The petition must discuss why a negotiated
rulemaking process is in the public interest, including
information on each of the criteria set out in

subsections 004.01 through 004.05 above. The petition
may also include information on the criteria included in
subsections 004.06 and 004.07 above, to the extent such
information is available to the petitioner.  The

petitioner may also submit such other information as may

assist the agency in making a decision.

005.03E  The petition must identify persons who will be
significantly affected by any rule which might result
from the proposed negotiated rulemaking process, to the
extent known by the petitioner. The petitioner may also
suggest the names of persons who are willing and
qualified to represent the interests that will be
significantly affected by the negotiated rulemaking
process and the proposed rule.

005.04 A petition for a negotiated rulemaking process shall



be filed with the agency director. Filing may be made by
personal delivery during regular agency office hours or by
mail.

005.05 Upon the filing of a petition for a negotiated

rulemaking procedure, the agency director may designate an
agency employee or use the services of a convenor to recommend
to the agency director whether a negotiated rulemaking process
should be initiated.

005.06 Within sixty (60) days after submission of a
petition for a negotiated rulemaking procedure, the agency
shall:

005.06A  Deny the petition in writing, stating the
reason(s) for denial; or

005.06B Initiate the negotiated rulemaking process as
provided in these rules.

005.07 The decision of the agency with respect to a

petition for a negotiated rulemaking procedure may be made in
the form of a pleading or a letter clearly designated as the
decision on the petition. The petitioner shall be served with

a copy of the agency's final decision by certified mail,

return receipt requested.

005.08 A decision by the agency with respect to a petition
for a negotiated rulemaking procedure is not subject to
judicial review, although nothing herein shall bar a judicial
review if such is otherwise provided by law.

Notice of a Negotiated Rulemaking Committee; Comment;
Applications for Membership. If the agency decides to go
forward with the establishment of a negotiated rulemaking
committee, the agency shall proceed with the following
process.

006.01 The agency shall give notice to the Secretary of
State, publish notice in a newspaper having general
circulation in the state, and, as appropriate, publish notice
in other newspapers and publications. The notice shall
include:



006.01 A An announcement that the agency intends to.
establish a negotiated rulemaking committee to negotiate
and develop a proposed rule.

006.01B A description of the subject and scope of the
rule to be developed and the issues to be considered.

006.01C A list of interests likely to be significantly
affected by the proposed rule.

006.01D A list of the persons proposed to represent the
affected interests and the agency.

006.01E A proposed schedule for completing the work of
the committee.

006.0IF  An explanation of how a person may apply for or
nominate another person for membership on the committee.

006.02 Persons interested in making comments upon the
formation of a particular proposed negotiated rulemaking
committee shall have thirty (30) days from the date of
publication of the notice concerning that committee to do so.
Such comments shall be in writing, and shall either be
personally delivered to the agency or mailed to the agency at
its business office.

006.03 Persons interested in applying for membership on a
particular proposed negotiated rulemaking committee or in
nominating other persons for such membership shall have thirty
(30) days from the date of publication of the notice

concerning that committee to do so. Persons making

application for membership or nominations for membership shall
do so on Attachment 2 which is attached to these regulations

and made a part of these regulations by reference, and which
shall be provided by the agency. Persons making application

for membership or nominations for membership may also do so

letter, so long as the letter contains all of the information
set out in Attachment 2 and is clearly delineated as an



application or nomination for membership on a specific
negotiated rulemaking committee.

007 Establishment of a Negotiated Rulemaking Committee;

Procedure.
After publication of notice and termination of the comment and

membership application period, the agency will consider the
comments and membership applications for a particular
negotiated rulemaking committee and determine whether such a
committee can adequately represent the interests of the
persons that will be significantly affected by a proposed

rule, and whether such a committee is feasible and appropriate
in the particular rulemaking. In making the final

determination as to creation of a negotiated rulemaking
committee, the agency may use the services of a convenor as
set out in Section 005 above. In making the final

determination as to creation of a negotiated rulemaking
committee, the agency and the agency director will apply the

criteria set out in 004 above.

007.01 If, after such a determination, the agency decides
that a negotiated rulemaking procedure is feasible, it shall

establish a negotiated rulemaking committee as provided in
these regulations. The committee will negotiate issues and
develop proposed rules for use by the agency in formal

rulemaking.
007.02 If, after such a determination, the agency decides
not to establish a negotiated rulemaking committee, the agency
shall:
007.02A  Notify the person who commented on, applied
for membership on or nominated persons for membership on
the particular negotiated rulemaking committee of the
reasons for the decision not to establish such a
committee.

007.02B  Publish notice of the decision not to establish
the particular negotiated rulemaking committee in a
newspaper having general circulation in the state, and,
as appropriate, in other newspapers and publications.



008 Negotiated Rulemaking Committee; membership.  All members

of
a negotiated rulemaking committee shall participate in the
deliberations of the committee with the same rights and
responsibilities as other members.

008.01 Members of a negotiated rulemaking committee may

include:

008.01A A person designated by the agency to represent
the agency. This person shall be authorized to fully
represent the agency in the discussions and negotiations

of the committee.

008.01B  Persons selected by the agency as willing and
qualified to represent the interests that will be
significantly affected by the proposed rule.

008.01C  Persons contacted and recruited by the
negotiated rulemaking committee itself by consensus
essential to the success of the negotiated rulemaking

Process.

008.01D  Persons selected by the negotiated rulemaking
committee by consensus upon committee review of a
petition for membership or nomination as set out in

subsection 008.02 below.

008.02 Persons who will be significantly affected by a
proposed rule and who believe that their interests will not be
adequately represented by any person on a negotiated
rulemaking committee may petition for or nominate another
person for membership on the negotiated rulemaking committee.

as

008.02A  Each petition or nomination for committee
membership shall be in writing and be submitted to the
negotiated rulemaking committee by delivering or mailing

the same to the agency. All such petitions or
nominations shall include:

008.02A1 Identification of the applicable
negotiated rulemaking proceeding.



008.02A2 The name of the petitioner or nominee,
and a description of the interests the person
represents.

008.02A3 Evidence that the petitioner or nominee
Is authorized to represent parties related to the
interests the person proposes to represent.

008.02A4 A written commitment that the petitioner
or nominee will actively participate in good faith
in the development of the rule under consideration.

008.02A5 An explanation of reasons that the
persons already on the negotiated rulemaking
committee do not adequately represent the interests
of the person submitting the petition or
nomination.

008.02B  Persons wishing to file such a petition for
membership or nomination to a negotiated rulemaking
committee may use the form attached hereto as Attachment
3. Attachment 3 is made a part of these regulations by
reference. Persons wishing to file such a petition for
membership or nomination to a negotiated rulemaking
committee may also do so by letter, provided that the

letter contains the information set forth above.

008.02C  Upon receiving a petition for membership on or
nomination to a particular negotiated rulemaking
committee, the committee in question shall decide, by
consensus at its next meeting, whether or not to expand
its membership.

009 Negotiated rulemaking committee; operation. A negotiated
rulemaking committee established under these rules shall
consider the matter proposed by the agency for consideration
and shall attempt to reach consensus concerning a proposed
rule and any other matter the committee determines is relevant
to the proposed rule.

009.01 A negotiated rulemaking committee may adopt

procedures or ground rules for the operation of the committee
consistent with these rules and the pertinent Nebraska
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statutes.

009.02 The agency shall provide appropriate administrative
support to a negotiated rulemaking committee including
technical assistance and support.

009.03 The person representing the agency on a negotiated
rulemaking committee shall participate in the deliberations of
the committee with the same rights and responsibilities as
other members of the committee and shall be authorized to
fully represent the agency in the discussions and negotiations
of the committee.

009.04 If a negotiated rulemaking committee achieves
consensus on a proposed rule at the conclusion of the
negotiations, the committee shall transmit to the agency a
report containing the proposed rule.

009.05 If a negotiated rulemaking committee does not reach

a consensus on the proposed rule, the committee shall transmit
to the agency a report specifying areas in which the committee
reached consensus and the issues that remain unresolved. The
committee may include in the report any other information,
recommendations, or materials that the committee considers
appropriate. Any member of the committee may include as an
addendum to the report additional information, recommendations
or materials.

010 Facilitators; selection; duties. A facilitator shall be
selected to assist a negotiated rulemaking committee with its
duties.

010.01 The agency may nominate a person to serve as a
facilitator for the negotiations of a negotiated rulemaking
committee, subject to the approval of the committee by
consensus. If the committee does not approve the agency's
nomination for facilitator, the agency shall submit a

substitute nomination. If the committee does not approve the
substitute nomination of the agency for facilitator, the
committee shall select, by consensus, a person to serve as
facilitator.

010.02 The agency may employ or contract for an



organization or an individual to serve as a facilitator for a
negotiated rulemaking committee or the agency may use the
services of a state employee to act as a facilitator. A
person designated by the agency to represent it on a
negotiated rulemaking committee with respect to substantive
Issues may not serve as the facilitator. A facilitator shall

not have a financial or other interest that would preclude him

or her from serving in an impartial and independent manner.
The agency shall determine whether a person under

consideration for facilitator has such an interest. A person

disqualified under this criterion shall be dropped from
further consideration.

010.03 A facilitator approved or selected by a committee
shall:

010.03A  Preside at the meetings of the committee in an
impartial manner.

010.03B  Impartially assist members in conducting
discussions and negotiations and achieving consensus.

010.03C  Manage the keeping of minutes and records.

011 Negotiated rulemaking committee; expenses. Members of a

negotiated rulemaking committee shall be responsible for their
own expenses of participation. However, the agency may pay
for a committee member's actual and necessary expenses
incurred in serving on the committee as provided in sections

81-1174 through 81-1177 and a reasonable per diem rate of
compensation if:

011.01 The committee member certifies a lack of adequate
financial resources to participate on the committee using the

form at Attachment 4 which is attached to these regulations
and made a part of them by reference; and,

011.02 The agency determines that the committee member's
participation is necessary to assure an adequate

representation of the interests of the members.

012 Grants or gifts. The agency may accept grants or gifts from



any source to fund a negotiated rulemaking process if:

012.01  Information on the name of the person giving the
grant or gift and the amount of the grant or gift is available
to the public.

012.02  The grant or gift is given to andaccepted by the
agency without placing any condition on the membership of a
committee or the outcome of the negotiated rulemaking process.

012.03  There is a consensus among the members of the

negotiated rulemaking committee that the acceptance of the

grant or gift will not diminish the integrity of the

negotiated rulemaking process.013  Negotiated rulemaking
committee;

termination. A negotiated rulemaking committee shall terminate
upon the

adoption of the final rule under consideration by the agency
pursuant to

the APA, unless the agency, after consulting the committee, or the

committee itself specifies an earlier termination date.

014 Negotiated rulemaking procedure; judicial review. Any action
of the agency relating to establishing, assisting or
terminating a negotiated rulemaking committee under the
Negotiated Rulemaking Act shall not be subject to judicial
review, except that nothing in this section shall bar judicial
review if such judicial review is otherwise provided by law.

261 NAC 1 - ATTACHMENT 1
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION
STATE OF NEBRASKA

In the Matter of [insert statute )

numbers or name] by [insert name ) Petition for Negotiated
of Petitioner] ) Rulemaking

COMES NOW the petitioner, [insert name of Petitioner],



according to the Nebraska Negotiated Rulemaking Act and according
to the Nebraska Natural Resources Commission's rules and
regulations for Petitions for Negotiated Rulemaking, and requests
that the Nebraska Natural Resources Commission establish a
negotiated rulemaking committee as set forth in this Petition.

In support of this request, the Petitioner states as follows:

1 The Nebraska Natural Resources Commission administers the
provisions of [insert sections of the statutes or legislative bill
numbers for which negotiated rulemaking is sought], and is
responsible for development of rules and regulations to implement
these statutes.

2. Petitioner seeks a negotiated rulemaking procedure to
[check one]:

() develop new rules
() amend existing rules, specifically NAC :

entitled

() repeal certain existing ruleé, specifically
NAC , entitled

3. A negotiated rulemaking committee should be established
to negotiate and develop rules on each of the following issues
concerning the statute(s), legislative bill(s) or regulation(s)
identified above [identify each issue as to each statute,
legislative bill or regulation and the general scope of the
rulemaking proposed]:

4. The facts surrounding each of the issues listed in
paragraph 3 above are as follows:

5.  Establishment of a negotiated rulemaking committee would
be in the public interest under each of the following criteria
based upon the information the Petitioner hereby submits.

A.  There is a need for rulemaking on the issue(s) identified
above because:



B.  There are a limited number of identifiable interests that
will be significantly affected by the rule, including the
following interests:

C. There is a reasonable likelihood that a negotiated
rulemaking committee can be convened with a balanced
representation of people (1) who can adequately represent the
interests identified above and (2) are willing to negotiate in
good faith to reach a consensus on the proposed rule, as shown
by the following:

D. There is a reasonable likelihood that a committee will
reach a consensus on the proposed rule within a fixed period
of time because:

E. The use of this procedure will not unreasonably delay
formal rulemaking and issuance of a final rule because:

F.  [Optional for response by Petitioner] The Nebraska
Natural Resources Commission should commit its resources,
including technical assistance, to such a committee because:

G. [Optional for response by Petitioner] The Nebraska
Natural Resources Commission should, to the maximum extent
possible consistent with its legal obligations, use a

consensus of such a committee as the basis for a rule to be
adopted under the Administrative Procedure Act because:

6. The following persons will be significantly affected by
any rule which might result from the negotiated rulemaking
procedure which is the subject of this Petition [identify such
persons by name and address where possible]:

7. The following persons may be willing and qualified to



represent the interests that will be significantly affected by any
rule which might result from the negotiated rulemaking procedure
which is the subject of this Petition [identify such persons by
name and address where possible]:

8.  Petitioner offers the following additional information
for use by this agency in consideration of this request (if any]:

9.  Petitioner has attached the following documents in
support of this request [list all documents attached]:

Dated this day of , 19

Signature of Petitioner

List Petitioner’s name [typed or printed]

List Petitioner's full mailing address

List Petitioner's telephone number [including
area code]

261 NAC 1 - ATTACHMENT 2
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION
STATE OF NEBRASKA

In the Matter of the Negotiated )

Rulemaking Committee for ) Application/Nomination

[Insert name of the proposed ) for membership

Negotiated Rulemaking Committee], ) on the committee.
NAC )

APPLICATION FOR MEMBERSHIP
(complete if applicable)
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L The undersigned person (the applicant) hereby applies for
membership on the above-referenced negotiated rulemaking
committee
proposed by this agency.

Name of applicant (typed or printed)

Full address of applicant

Applicant's telephone number
(including area code)

2. The applicant represents the followingidentifiable
interest which will be significantly affected by theproposed
administrative rule to be considered by the above-referenced

negotiating rulemaking committee:

3. The applicant is authorized to represent parties related
tothe interest listed above because:

4. The applicant can adequately represent the parties and
interest listed above because:

5. In support of his or her application, the applicant has
attached the following documents to this petition (list all
attachments):

6. By signing this application, the applicant hereby
certifies that he or she will represent the interest identified
above (o the best of his or her ability in the negotiation process,
and that he or she is willing to actively negotiate in good faith
to reach a consensus on the proposed rule to be considered by the
above-referenced negotiated rulemaking committee.



Date

Signature of Applicant

NOMINATION FOR MEMBERSHIP
(complete if applicable)

1 The undersigned person (the nominating party) hereby
nominates the following person (the nominee) for membership on

the
above-referenced negotiated rulemaking committee proposed by this

agency.
Name of nominee (typed or printed)
Full address of nominee

Nominee's telephone number
(including area code)

2. The nominee represents the following identifiable
interest which will be significantly affected by the proposed
administrative rule to be considered by the above-referenced
negotiated rulemaking committee:

3. The nominee is authorized to represent parties related to
the interest listed above because:

4. The nominee can adequately represent the interest and
parties listed above because:

5. In support of the nomination of the nominee, the
nominating party has attached the following documents to this
petition (list attachments):



6. The nominating party believes that the nominee will
represent the interest identified above to the best of his or her
ability and that the nominee is willing to negotiate in good faith
to reach a consensus on the proposed rule to be considered by the
above-referenced negotiated rulemaking committed because:

Date

Signature of Nominating Party

Name of nominating party
(printed or typed)

Full address of nominating party

Telephone number of nominating party
(include area code)

261 NAC 1 - ATTACHMENT 3
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION
STATE OF NEBRASKA

In the Matter of the Negotiated ) Application/Nomination

Rulemaking Committee for ) for membership

[Insert name of the proposed ) on the committee

Negotiated Rulemaking Committee], ) (interest inadequately
NAC : ) represented)

APPLICATION FOR MEMBERSHIP
(complete if applicable)



L The undersigned person (the applicant) hereby applies for
membership on the above-referenced negotiated rulemaking
committee.

Name of applicant (typed or printed)
Full address of applicant

Applicant's telephone number
(including area code)

2. The applicant represents the following identifiable
interest which will be significantly affected by the proposed
administrative rule being considered by the above-referenced
negotiating rulemaking committee:

3. The applicant is authorized to represent parties related
to the interest listed above because:

4. Theapplicant can adequately represent the parties and
interest listed above because:

5. Reasons that persons already serving on the above-
referenced negotiated rulemaking committee dc not adequately
represent the interest listed in paragraph 2 above include:

6. In support of his or her application, the applicant has
attached the following documents to this petition (list all
attachments):

7. By signing this application, the applicant hereby
certifies that he or she will represent the interest identified
above to the best of his or her ability in the negotiation process,
and that he or she is willingto actively negotiate in good faith
to reach a consensus on the proposed rule beingconsidered by the

2*



above-referenced negotiated rulemaking committee.

Date

Signature of Applicant

NOMINATION FOR MEMBERSHIP
(complete if applicable)

1 The undersigned person (the nominating party) hereby
nominates the following person (the nominee) for membership on

the
above-referenced negotiated rulemaking committee.

Name of nominee (typed or printed)
Full address of nominee

Nominee's telephone numoer
(including area code)

2. The nominee represents the following identifiable
interest which will be significantly affected by the proposed
administrative rule being considered by the above-referenced

negotiated rulemaking committee:

3. The nominee is authorized to represent parties related to
the interest listed above because:

4. The nominee can adequately represent the interest listed
above because:
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5. Reasons that persons already serving on the above-
referenced negotiated rulemaking committee do not adequately
represent the interest listed in paragraph 2 above include:

6. In support of the nomination of the nominee, the
nominating party has attached the following documents to this

petition (list all attachments):

7. The nominating party believes that the nominee will
represent the interest identified above to the best of his or her
ability and that the nominee is willing to actively negotiate in
good faith to reach a consensus on the proposed rule to be
considered by the above-referenced negotiated rulemaking

committed
because:

Date

Signature of Nominating Party

Name of nominating party
(printed or typed)

Full address of nominating party

Telephone number of nominating party
(include area code)

261 NAC 1 - ATTACHMENT 4
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION
STATE OF NEBRASKA



In the matter of the Negotiated ) Certification of

Rulemaking Committee for ) Financial
[Insert name of the proposed ) Need
Negotiated Rulemaking Committee], )

NAC

STATE OF NEBRASKA )
) SS.
COUNTY OF )

COMES NOW the undersigned, being first duly sworn, and hereby
states and certifies as follows:

1 | am a member of the above-referenced negotiated
rulemaking committee created by the Nebraska Natural Resources
Commission.

2. In connection with my duties on that committee, |
represent [insert the name of the appropriate identified interest].

3. In connection with my duties on that committee,l have
incurred or will incur expenses and/or other costs.
4. | certify that | have a lack of adequate financial

resources to serve on the above-referenced negotiated rulemaking
committee, and that | need financial assistance from this agency in

order to serve.

Signature of Affiant

Subscribed and sworn to before me this day of

Notary Public
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CHAPTER 2
Petitioning For Rulemaking
Adopted 12/7/95
NEBRASKA ADMINISTRATIVE CODE
TITLE 261 — RULES OF AGENCY PROCEDURE
CHAPTER 2 — PETITIONING FOR RULEMAKING

TABLE OF CONTENTS

SUBJECT or TITLE STATUTORY AUTHORITY  CODE SECTION

Rulemaking Section 84-907.08, Ch. 2
R.R.S. 1994

NEBRASKA ADMINISTRATIVE CODE
TITLE 261 - RULES OF AGENCY PROCEDURE
CHAPTER 2 -PETITIONING FOR RULEMAKING
001 Rulemaking Petition.
001.01 Petition. Any person may petition the Nebraska

Natural Resources Commission requesting the
promulgation, amendment, or repeal of a rule or

regulation.
001.02 Form. The petition shall:

001.02A. Be clearly designated as a petition for a rules
change;

001.02B. In the case of a proposed new rule or amendment

of an existing rule, shall set forth the desired rule in
its entirety;



001.02C. In the case of a petition for the repeal of an
existing rule, such shall be stated and the rule proposed
to be repealed shall either be set forth in full or

shall be referred to by agency rule number;

001.02D. Describe the reason for the rules change

001.02E. Include an address and telephone where the
petitioner can be reached during regular work hours; and

001.02F. Be signed hy:

001.02F(1). The petitioner or his or her attorney
in which case the attorney shall also state his or
her address and telephone number;

001.02F(2). A duly authorized officer of the
petitioner, if petitioner is a corporation or other
legal entity.
002 Petition Consideration and Disposition.

002.01. Within sixty (60) days after submission of a
petition, the agency shall:

002.01 A. Deny the petition in writing, stating its
reasons therefor;

002.01B. Initiate rulemaking or regulationmaking
proceedings in accordance with the Administrative
Procedure Act; or

002.01C. If otherwise lawful, adopt a rule or
regulation.

NEBRASKA ADMINISTRATIVE CODE
TITLE 261, NEBRASKA ADMINISTRATIVE CODE

NEBRASKA NATURAL RESOURCES COMMISSION



Rules of Agency Procedure
CHAPTER 3

Regulations and Procedures Governing
Agency Declaratory Orders

Adopted 12/7/95

NEBRASKA ADMINISTRATIVE CODE
TITLE 261 — RULES OF AGENCY PROCEDURE

CHAPTER 3 — REGULATIONS AND PROCEDURES GOVERNING AGENCY
DECLARATORY ORDERS

ALPHABETICAL TABLE OF CONTENTS

SUBJECT STATUTORY AUTHORITY CODE SECTION
Appeal of Declaratory Section 84-912.01,

Or r R.R.S. 1994 010

Circumstances Under Section 84-912.01, 009

Which Agency Will Not R.R.S. 1994
Issue Declaratory Order

Declaratory Order Section 84-912.01. 007

Proceedings R.R.S. 1994

Definitions Section 84-901,R.R.S. 002
1994

Disposition of the Section 84-912.01,

Petition R.R.S. 1994 005

General Information Section 84-912.01, 001
R.R.S. 1994

Intervention in Sections 84-912.01,



Proceedings 84-912.02, R.R.S. 1994 006

Issuance of Declaratory Section 84-912.01, 008
Order R.R.S. 1994

Petition for Section 94-912.01, 003
Declaratory Order R.R.S. 1994

Order

Submission & Service Section 84-912.01, 004
of Petition R.R.S. 1994

NEBRASKA ADMINISTRATIVE CODE

TITLE 261 — RULES OF AGENCY PROCEDURE

CHAPTER 3 — REGULATIONS AND PROCEDURES GOVERNING AGENCY
DECLARATORY ORDERS

NUMERICAL TABLE OF CONTENTS

SUBJECT STATUTORY AUTHORITY CODE SECTION

General Information Section 84-912.01, 001
R.R.S. 1994

Definitions Section 84-901, 002
R.R.S. 1994

Petition for Section 84-912.01, 003

Declaratory Order R.R.S. 1994

Submission & Service Section 84-912.01, 004

of Petition R.R.S. 1994

Disposition of the Section 84-912.01, 005

Petition R.R.S. 1994

Intervention in Sections 84-912.01, 006

Proceedings 84-912.02, R.R.S. 1994

Declaratory Order Section 84-912.01, 007



Proceedings R.R.S. 1994

Issuance of Declaratory Section 84-912.01, 008
Order R.R.S. 1994

Circumstances Under Section 84-912.01, 009
Which Agency Will R.R.S. 1994

Not Issue

Declaratory Order

Appeal of Declaratony  Section 84-912.01, 010
Order R.R.S. 1994

NEBRASKA ADMINISTRATIVE CODE
TITLE 261 NAC — RULES OF AGENCY PROCEDURE

CHAPTER 3 — REGULATIONS AND PROCEDURES GOVERNING AGENCY
DECLARATORY ORDERS

001 General Information.

001.01 Scope of this Chapter. This chapter pertains
solely to the procedures to be used by any
person or entity seeking issuance of a
declaratory order by the agency.

001.02  Related Regulations. In addition to this
Chapter, related regulations pertaining to
administrative procedures before this agency

are: 261 NAC Chapter |, Procedures for
Negotiated Rulemaking, 261 NAC Chapter 2,
Petitioning for Rulemaking, and 261 NAC
Chapter 4, Rules of Practice and Procedure for
Hearings in Contested Cases Before an Agency.

002 Definitions. As used in this chapter:

002.01 Agency shall mean the Nebraska Natural
Resources Commission, the agency created by
section 2-1504, R.R.S. 1943,



002.02  Agency director shall mean the person holding
the position of Director of Natural Resources
created by section 2-1504.03, R.R.S. 1943.

002.03 Argument shall mean the oral statement of the
petitioner or any other party which explains
his or her view of the facts and issue to be
decided, the law applicable to the question
presented, and the reasoning that connects the

facts and law.

002.04  Contested case shall mean a proceeding before
the agency in which the legal rights, duties,
or privileges of specific parties are required
by law or constitutional right to be
determined after hearing before the agency.

002.05 Declaratory order proceeding shall mean a
proceeding initiated by a petitioner seeking
issuance of a binding order by the agency as

to the applicability of specified
circumstances to a statute, rule, regulation,
or order within the primary jurisdiction of

the agency.

002.06 Hearing officer shall mean the person or
persons conducting a declaratory order
proceeding pursuant to the Administrative
Procedure Act, whether designated as the
presiding officer, administrative law judge,

or some other title.

002.07 Intervenor(s) shall mean persons, political
subdivisions, corporations, organizations, or
other entities who have or claim to have any
interest, legal right, duty, privilege, or
immunity, which would be directly affected by
the agency’s issuance of a binding declaratory

order.

002.08 Necessary party shall mean a person who or an
entity which has a specific interest in the
applicability of the statute, rule,
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regulation, or order, as distinguished from a

general interest such as may be the concern of

the public at large. A necessary party is one

which is or would be adversely affected in a

legally cognizable way by the uncertainty
sought to be resolved.

002.09  Parties shall mean persons, political
subdivisions, corporations, organizations, or
other entities subject to the jurisdiction of
the agency who are involved in a declaratory
order proceeding according to the procedures

set forth in this chapter.

002.10  Petition shall mean the document filed in
accordance with section 003 of this chapter to
initiate a declaratory order proceeding.

002.11 Petitioner(s) shall mean a party or parties
who have filed a petition with the agency
seeking issuance of a declaratory order.

002.12  Pleading shall mean any written petition,
answer, or motion used in any declaratory
order proceeding before the agency as set

forth in this chapter.

003 Petition for Declaratory Order.

003.01  Generally. A request for a declaratory order
must be made by a petition that meets the
requirements of section 003.

003.02  Who May File. Any person may petition the
agency for issuance of a declaratory order as
to the applicability to specified
circumstances of a statute, rule, regulation,
or order which is within the primary
jurisdiction of the agency.

003.03  When Orders Appropriate. A declaratory order
may be requested on the applicability of a
statute, rule, regulation, or order enforced



by the agency. "Applicability" refers to the
appropriateness of the relation of the law to
the person, property, or state of facts, or
its relevance under the circumstances given.
It may include such questions as whether the
law applies at all, to whom it applies, when
it applies, how it applies, or which law
applies. Considerations as to whether
issuance of a declaratory order is appropriate
include:

003.03A A declaratory order may be requested only
on the applicability of existing statutes
and rules and regulations.

003.03B A declaratory order may be requested to
obtain a determination of proposed
conduct, not to obtain a determination of
the effect of conduct that has already
occurred.

003.03C A declaratory order is not a mechanism
for review or appeal of a decision made
by the agency in a contested case.

003.03D A declaratory order may not be requested
to obtain a declaration by the agency
that a statute or regulation is
unconstitutional or that a regulation of
the agency is invalid.

003.03E A declaratory order may not be issued by
the agency that would substantially
prejudice the rights of a person who
would be a necessary party and who does
not consent in writing to the
determination of the matter by a
declaratory order proceeding.

003.04  Form of Petition. A petition for declaratory
order shall be in the form of either a
pleading or letter which shall contain each of
the following:
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003.04A A caption, which shall include:

003.04A1 The venue: BEFORE THE NEBRASKA
NATURAL RESOURCES COMMISSION,
STATE OF NEBRASKA,;

003.04A2 A heading specifying the
subject matter and the name of
the petitioner; and

003.04A3 The name of the pleading:
PETITION FOR DECLARATORY ORDER.

003.04B The statements required in subsection
003.05 of this chapter.

003.04C The signature of the petitioner, or when
represented by an attorney, the signature
of the attorney.

003.04D The name and address of the petitioner,

and when represented by an attorney, the

name, address, telephone number, and bar
number of the attorney.

003.04E Size and Paper. The petition shall be
made on white, letter-sized
(8-1/2" x 11") paper.

003.04F Print. The petition shall be legibly
typewritten, photostatically reproduced,
printed, or handwritten. If handwritten,
the petition must be written in ink.
Only one side of a page shall contain any
writing.

003.04G Attachments. Any documents attached to a
petition shall be securely fastened to
the pleading and shall meet the
requirements of 003.04E and 003.04F and,
when possible, be reproduced on 8-1/2" x
11" paper or placed in an 8-1/2" x 11"



envelope and clearly marked as an
attachment to the petition.

003.05 Contents of Petition. To be considered, the
petition shall include the following:

003.05A The name and address of the petitioner;

003.05B The name and address of all persons or
entities, known to the petitioner, who
may have a specific interest in the
applicability of the statute, rule,
regulation, or order or who may be
adversely affected by the issue sought to
be resolved by the petitioner.

003.05C The statute, rule, regulation, or order
upon which the petitioner seeks issuance

of a declaratory order;

003.05D A detailed statement of all of the
material facts and specific circumstances
which apply to petitioner's request for
issuance of a declaratory order;

003.05E All propositions of law or contentions
asserted by the petitioner;

003.05F A demand for the relief to which the
petitioner alleges entitlement. The
petition shall state the petitioner’s
position as to how the agency should rule
and why the agency should rule in the
manner requested; and

003.05G Any documents pertinent to the petition
that the petitioner wishes to be
considered by the agency.

003.06 The petition shall be subscribed and verified
by the petitioner. If the petitioner is a
corporation, political subdivision, or other
entity, then the petition shall be subscribed
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and verified by a duly authorized agent of the
petitioning entity.

003.07 Sample Petition. The petitioner may use the
sample form of a petition which is attached as
"Appendix A" and incorporated within this
chapter. The petitioner may also prepare a
reasonable facsimile of "Appendix A" so long
as the requirements of subsections 003.04,

003.05, and 003.06 of this chapter are
satisfied.

003.08 Written Consents. The petitioner shall also
attach to the petition any written consents
obtained from any necessary party that the
petition may be determined by use of a

declaratory order proceeding.

Submission and Service of Declaratory Order Petition.

004.01 The original petition for declaratory order
shall be filed with the agency director by
mail or in person during the agency’s normal

business hours.

004.02  The petition shall be deemed as filed when it
is actually received by the agency. The
agency shall date stamp all petitions upon
receipt.

004.03 At the same time the petition is filed with
the agency, the petitioner shall serve a copy
of the petition, by certified mail, return
receipt requested, on all necessary parties,
including all persons, political subdivisions,
corporations, organizations, or other entities
who are known to have or claim any interest,
legal right, duty, privilege, or immunity
which would be directly affected by issuance
of a declaratory order in this matter by the

agency.

Disposition of the Petition.



005.01 Generally. Upon the filing of a petition, the
agency director may consider the petition, or
delegate the matter to a designated hearing
officer, board, or agency employee to consider
the petition and recommend a decision to the
agency director, in reviewing the petition,
the agency may, in its discretion, do one or

more of the following:

005.01 A Require that additional information be
submitted before the petition will be
further considered;

005.01B Require a petitioner to provide notice to
persons or entities who may be necessary
parties and other persons that a request
for a declaratory order has been filed
with the agency;

005.01C Schedule a date, time, and location at
which the petitioner and any other
parties to the proceeding may make an
oral presentation on the petition;

005.01D Consider the petition and any attachments
without oral presentation.

005.02 Within thirty (30) days after the petition is
filed, the agency shall, in writing:

005.02A Issue an order declaring the
applicability of the statute, regulation,
rule, or order in question to the
specified circumstances; or

005.02B Agree to issue an order by a specified
time declaring the applicability of the
statute, regulation, rule, or order in
question to the specified circumstances;
or

005.02C Set the matter for specified proceedings



as set forth in subsection 005.01 of this
Chapter; or

005.02D Decline to issue a declaratory ruling,
stating the reasons for the agency’s

decision.

Notwithstanding section 005.02 of this rule,
the agency may determine at any time that it
will not issue a declaratory order if issuance
of an order under the circumstances would be
contrary to any provisions of section 009 of
this Chapter. The agency shall notify the
petitioner and, if applicable, any intervenor

or necessary party in writing when the agency

determines not to issue a declaratory order.
Intervention in Declaratory Order Proceeding.

005.03

006
Intervention by any person or entity in a
declaratory order proceeding shall be allowed

when the following requirements are met:

006.01

006.01A. A petition for intervention must be
submitted in writing to the agency. Copies must
be mailed to ail parties to the proceeding.

006.01B. The contents of the petition must be
as specified in 006.02.

006.01C. The agency must determine that the
interests of justice and the orderly and prompt

conduct of the proceedings will not be impaired
by allowing the intervention.

006.02 Contents of Petition. The petition for
intervention shall be submitted to the agency,

in writing, on 8 1/2" x 11" white paper, and
shall include each of the following:

006.02A The statute, regulation, rule, or order
that may apply to or effect the person,

property, entity, or facts at issue in
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the matter;

006.02B A statement of facts sufficient to show
the intervenor's interest;

006.02C A statement of facts which demonstrate
that the intervenor's legal rights,
duties, privileges, immunities, or other
legal interests may be substantially
affected by the proceeding or that the
intervenor may intervene pursuant to a
provision of law;

006.02D All propositions of law or contentions
asserted by tne intervenor; and

006.02E A statement of the specific relief
requested by the intervenor.

006.03 The agency may, at its discretion, invite any
person or entity to file a petition for
intervention.

006.04 The agency shall grant a petition for
intervention if the requirements ofsection
006.01 and section 006.02 are satisfied.

006.05 The agency shall deny a petition for
intervention upon determining that the
interests of justice or the orderly and prompt
conduct of the proceedings would be impaired

by allowing the intervention.

006.06 The agency's decision to grant or deny a
petition for intervention shall be inwriting
and served upon all parties.

Declaratory Order Proceedings.
007.01 Oral Argument, When. Oral argument shall be

had only on specific order of the agency. A
petitioner, intervenor, necessary party, or



the agency may submit a motion for oral
argument to the agency director. If
opportunity for oral argument is granted, then
argument shall be scheduled to be conducted
not more than forty-five (45) days after
filing of the petition. Petitioner and all
other parties or, when represented, their
attorneys, shall be served by the agency with
a notice of the date, time, and location for
oral argument. The agency shall provide each
of the parties with notice of the proceeding
not less than seven (7) days in advance of the
scheduled date. Service shall be made by
certified mail, return receipt requested.

007.02 Oral Argument, Procedure. Oral argument will
be made before a hearing officer or before any
representative of the agency who is authorized
to render or to recommend a decision to the

agency. The hearing officer or agency
representative shall be in control of the

proceeding and shall:

007.02A Identify the proceeding and introduce
himself or herself and identify each

party for the record,

007.02B Hear the oral argument of the petitioner,
intervenor, or necessary parties;

007.02C Close the proceedings.

007.03 At the declaratory order proceeding, agency
staff shall have the right to present oral

argument.

007.04  The hearing officer or representative may
impose reasonable time limits on the amount of

time allocated to each party for oral
argument.

007.05 The parties and agency staff may file briefs
in support of their respective positions. The



hearing officer may fix the time and order of
filing briefs and may direct that briefs be
submitted prior to the date of oral argument.

007.06  The oral argument may be conducted either in
person or by telephone conference call.

008 Issuance of Declaratory Order.

008.01 The agency shall issue its declaratory order
within sixty (60) days of the date on which
the petition was filed.

008.02  The declaratory order shall be in writing and
shall include the following:

008.02A The names of all parties to the
proceeding upon which the order is based;

008.02B The facts upon which the order is based;

008.02C The statute, regulation, rule, or order
at issue in the matter;

008.02D The agency's conclusion as to the
applicability of the statute, regulation,
rule, or order to the facts;

008.02E The agency's conclusion as to the legal
effect or result of applying the statute,
regulation, rule, or order to the facts;
and

008.02F The reasons relied upon by the agency to
support its conclusions.

008.03 A copy of the declaratory order shall be
served upon each party bv certified mail,
return receipt requested.

008.04 Effect of Declaratory Order. A declaratory
order shall have the same status and binding
effect as any other order issued in a



contested case.

008.05 No Response within 60 Days. If the agency has
not issued a declaratory order within sixty
(60) days after the petition has been filed,
then the petition shall be deemed to have been
denied by the agency.

009 Circumstances Under Which Agency will not Issue
Declaratory Orders.

009.01 Grounds upon which the agency shall refuse to
issue a declaratory order include, but are not
limited to, the following:
009.01 A The petition requests a declaratory order
on a matter that is outside the scope of
authority of the agency;

009.0IB The petition requests review or appeal of
a decision made by the agency in a
contested case;

009.01C The petition requests a declaratory order
on the effect of past conduct;

009.01D An investigation for purposes of a formal
adjudication, a contested case, or a
petition to issue, amend, or repeal
regulations is pending before the agency
involving the petitioner on substantially
the same or similar facts or issues
raised in the petition;

009.01E The petition seeks a declaration that a
statute or rule or regulation is
unconstitutional or invalid;

009.01F The issue raised in the petition has been
settled by a change in circumstances or
other means so as to render moot the need
for a declaratory order;

009.01 G An order would substantially prejudice



the rights of a person or entity who

would be a necessary party and who does
not consent in writing to the

determination of the matter by a
declaratory order proceeding;

009.01H An order would not resolve the
controversy or uncertainty; or

009.011 The question posed or facts presented are
insufficiently specific, overly broad, or
are otherwise inappropriate as a basis
upon which to decide the matter.

009.02 Grounds upon which the agency may determine to
refuse to issue a declaratory order include,
but are not limited to, the following:

009.V//IA Refusal is necessary to assure adequate
allocation of agency resources are
available for issuing rulings on
petitions raising questions of greater
urgency or significance;

009.02B The question presented is of such
complexity that the agency has had
insufficient opportunity or resources to
develop a fully matured ruling;

009.02C  The petitioner fails to submit any
additional information requested by the
agency or submits such information after
the date established by the agency;

010 Appeal. A declaratory order is subject to review in
the manner provided for review of contested
cases by the Administrative Procedure Act,

Section 84-901 to 84-920, R.R.S. 1994.

Appendix "A"



BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION
STATE OF NEBRASKA

In the matter of )
the application of [name] ) PETITION FOR
) DECLARATORY ORDER

)

1. Petitioner's name and address;
2. The name and address of all persons who or entities which

may have a specific interest in the applicability of the statute,
rule, regulation, or order, or who may be adversely affected by the

issue sought to be resolved;
3. AH material facts and specific circumstances;
4. All rules of law which apply;
5. Petitioner’s demand for relief;

DATED on this day of , 199 .

VERIFICATION

STATE OF )
) Ss.
COUNTY OF )

[name] , being first duly sworn, states that he/she
is the petitioner/petitioner's agent in the above entitled matter;
that he/she has read the foregoing Petition For Declaratory Order;
and that the allegations of fact therein are true.

[Petitioner's signature]

SUBSCRIBED and sworn to before me on this day of
, 199 .



NOTARY SEAL
[Notary signature]
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001 Definitions. The following definitions shall apply as used
throughout Chapter 4 of these rules ana regulations.

001.01. Agency shall mean the Nebraska Natural Resources
Commission, the agency created by section 2-1504, R.R.S. 1943.

001.02. Agency Director shall mean the person holding
the position of Director of Natural Resources created by

section 2-1504.03, R.R.S. 1943.

001.03. Contested case shall mean a proceeding before
the agency in which the legal rights, duties, or
privileges of specific parties are required by law or
constitutional right to be determined after an agency



hearing.

001.04. Ex parte communication shall mean an oral or
written communication which is not on the record in a
contested case with respect to which reasonable notice to
all parties was not given. Ex parte communication shall
not include:

001.04A. Communications which do not pertain to the
merits of a contested case;

001.04B. Communications required for the disposition of
ex parte matters as authorized by law;

001.04C. Communications in a ratemaking or rulemaking
proceeding; and

001.04D. Communications to which all parties have given
consent.

001.05. Hearing officer shall mean the person or persons
conducting a hearing, contested case, or other proceeding
pursuant to the Administrative Procedure Act, whether
designated as the presiding officer, administrative law judge,
or some other title designation.

001.06. Party means the person by or against whom a
contested case is brought or a person allowed to
intervene in a contested case.
001.07. Petition means the initial document filed by or
with the agency that sets forth a claim and request for
agency action.
002 Prohibitions against ex parte communications.
002.01. Prohibitions; when applicable. The prohibitions
found in this section shall apply beginning at the time notice
for hearing is given.

002.02. Prohibitions; to whom applicable.

002.02A. Parties and public. No party in a contested
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case or other person outside the agency having an
interest in the contested case shall make or knowingly
cause to be made an ex parte communication to the hearing
officer or to the agency director or any employee or
commission member who is or may reasonably be expected to
be involved in the decisionmaking process of the

contested case.

002.02B. Persons in decisionmaking roles. No hearing

officer or the agency director or any employee or

commission member who is or may reasonably be expected to
be involved in the decisionmaking process of the

contested case shall make or knowingly cause to be made

an ex parte communication to any party in a contested

case or other person outside the agency having an

interest in the contested case.

002.02C. Investigators. The agency director and any
employee or commission member engaged in the
investigation or enforcement of a contested case shall

not make or knowingly cause to be made an ex parte
communication to a hearing officer or the agency director
or any employee or commission member who is or may
reasonably be expected to be involved in the
decisionmaking process of the contested case.

002.03. Disclosure of contacts. The hearing officer, the

agency director and any employee or commission member who is
or may reasonably be expected to be involved in the
decisionmaking process of the contested case who receives or
who makes or knowingly causes to be made an ex parte
communication set forth in subsections 002.02A through 002.02C
shall file in the record of the contested case:

002.03A. All such written communications;

002.03B. Memoranda stating the substance of all such
oral communications; and

002.03C. AIll written responses and memoranda stating the
substance of ali oral responses to all the ex parte
communications.
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002.03D. The filing shall be made within two working
days of the receipt or making of the ex parte
communication. Notice of the filing, with an opportunity
to respond, shall be given to all parties of record.

002.03E. Filing and notice of filing provided under
subsection 002.03D shall not be considered on the record
and reasonable notice for purposes of the definition of
ex parte communication.

003 Intervention in a contested case.

003.01. Intervention in a contested case shall be allowed
when the following requirements are met:

003.01A. A petition for intervention must be submitted
in writing to the hearing officer or designee at least

five days before the hearing. Copies must be mailed by
the petitioner for intervention to all parties named in
the hearing officer's notice of the hearing;

003.01 B. The petition must state facts demonstrating

that the petitioner's legal rights, duties, privileges,

immunities, or other legal interests may be substantially

affected by the proceeding or that the petitioner

qualifies as an intervenor under any provision of law;
and

003.01C. The hearing officer or designee must determine
that the interests of justice and the orderly and prompt
conduct of the proceedings will not be impaired by
allowing the intervention.

003.02. The hearing officer or designee may grant a petition
for intervention atany time upon determining that the
intervention sought is in the interests of justice and will

not impair the orderly and prompt conduct of the proceedings.

003.03. If a petitioner qualifies for intervention, the
hearing officer or designee may impose conditions upon the
intervenor's participation in the proceedings, either at the
time that intervention is granted or at any subsequent time.
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Those conditions may include:

003.03A. Limiting the intervenor's participation to
designated issues in which the intervenor has a
particular interest demonstrated by the petition;

003.03B. Limiting the intervenor's use of discovery,
cross-examination, and other procedures so as to promote
the orderly and prompt conduct of the proceedings; and

003.03C. Requiring two or more intervenors to combine

their presentation of evidence and argument, cross-

examination, discovery, and other participation in the
proceedings.

003.04. The hearing officer or designee, at least 24 hours
before the hearing, shall issue an order granting or denying
each pending petition for intervention, specifying any
conditions and briefly stating the reasons for the order.

003.04A. The hearing officer or designee may modify the
order at any time, stating the reasons for the
modification.

003.04B. The hearing officer or designee shall promptly
give notice of an order granting, denying, or modifying
intervention to the petitioner for intervention and to

all parties.

004 Commencement of a contested case.

004.01. The contested case begins with the filing of a
petition and request for hearing, if applicable, with the
agency. The petition is the initial document filed by or with
the agency that sets forth a ciaim and request for agency
action.

004.02. The parties to a contested case shall be the persons
by or against whom a contested case is brought and any person

allowed to intervene in such case.

004.03. A party may appear on his or her own behalf in a

o
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contested case proceeding or may be represented by an attorney
or other representative as permitted by law.

004.04. The pleadings in a contested case may include a

petition, answer, reply, notice, motion, stipulation,

objection or order or other formal written document filed in
a proceeding before the agency. Any pleading filed in a
contested case shall meet the following requirements:

004.04A. The pleading shall contain a heading specifying
the name of the agency and the title or nature of the
pleading, shall state material factual allegations and

state concisely the action the agency is being requested
to take, shall contain the name and address of the
petitioner, and shall be signed by the party filing the

pleading, or when represented by an attorney, the
signature of that attorney.

004.04A1. Attorneys shall also include their
address, telephone number and bar number.

004.04A2. The initial petition shall also contain
the name and address of the respondent.

004.04B. All pleadings shall be made on white, letter-
sized (8« x 11) paper and shall be legibly typewritten,
photostatically reproduced, printed or handwritten. |If
handwritten, a pleading must be written in ink.

004.05. AIl pleadings shall be filed with the agency at its
official office. Filing may be accomplished by personal

delivery or mail and will be received during regular office
hours of the agency.

004.06. The petitioner shall serve a copy of the petition on

each respondent listed in the petition personally or by first-
class ur certified mail. Written proof of such service shall

be filed with the agency. Each respondent who chooses to file
a responsive pleading must do so within 20 days from the date

of personal service or the date of agency mailing of the
petition.

004.07. AIll pleadings subsequent to the initial petition
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shall be served by the party filing such pleading upon all
attorneys of record or other representatives of record and
upon all unrepresented parties. Service shall be made
personally or by rirst-class or certified mail. Written proof
of such service shall be filed with the agency.

004.08. Unless state law provides that a hearing is not
required, a hearing date shall be set by the agency in
accordance with statutory requirements. A written notice of
the time and place of hearing and the name of the hearing
officer, if known, shall be served by the agency upon all
attorneys of record or other representatives of record and
upon all unrepresented parties. The notice must include a
proof of such service and will be filed with the agency.

004.09. In computing time prescribed or allowed by chapter 4
of these rules and regulations or by any applicable statute in
which the method of computing time is not specifically
provided, days will be computed by excluding the day of the
act or event and including the last day of the period. If the
last day of the period falls on a Saturday, Sunday, or state
holiday, the period shall include the next working day.

005 Hearing officer; criteria.

005.01. The agency may delegate to a hearing officer the
functions of conducting a prehearing conference and/or a
hearing and submitting a recommended decision to the agency.

005.02. A person who has served as investigator, prosecutor,
or advocate in a contested case or in its prehearing stage may
not serve as hearing officer or assist or advise a hearing
officer in the same proceeding except as provided in
subsection 005.04.

005.02. A person who is subject to the authority, direction,
or discretion of one who has served as investigator,
prosecutor, or advocate in a contested case or in its
prehearing stage may not serve as hearing officer or advise a
hearing officer in the same proceeding except as provided in
subsection 005.04.



005.04. If all parties consent, a person who has served as,

or who is subject to the authority, direction, or discretion

of one who has served as investigator, prosecutor, or advocate
in a contested case or in its prehearing stage may assist a
hearing officer in the preparation of orders.

005.05. A person who has participated in a determination of
probable cause or other equivalent preliminary determination
in a contested case may serve as hearing officer or assist or
advise a hearing officer in the same proceeding.

005.06. A person may serve as hearing officer at successive
stages of the same contested case.

006  Prehearing Procedures.

006.01. Prehearing conferences and orders. A hearing officer
designated to conduct a hearing may determine, subject to the
agency's rules and regulations, whether a prehearing
conference will be conducted. If a prehearing conference is
not held, a hearing officer for the hearing may issue a
prehearing order, based on the pleadings, to regulate the
conduct of the proceedings.

006.01 A. If a prehearing conference is conducted:

006.01 AIl. The hearing officer shall promptly
notify the agency of the determination that a
prehearing conference will be conducted. The
agency may assign another hearing officer for the
prehearing conference; and

006.01A2. The hearing officer for the prehearing

conference shall set the time and place of the

conference and give reasonable written notice to

all parties and to all persons who have filed

written petitions to intervene in the matter. The

agency shall give notice to other persons entitled
to notice.

006.01A3. The notice referred to in subsection
006.01 A2 shall include the following:



006.01A3(a). The names and mailing addresses of
all parties and other persons to whom notice is
being given by the hearing officer;

006.01A3(b). The name, official title, mailing

address, and telephone number of any counsel or

employee who has been designated to appear for
the agency;

006.01A3(c). The official file or other
reference number, the name of the proceeding,
and a general description of the subject matter;

006.01A3(d). A statement of the time, place,
and nature of the prehearing conference;

006.01A3(e). A statement of the legal authority
and jurisdiction under which the prehearing
conference and the hearing are to be held;

006.01A3(f). The name, official title, mailing
address, and telephone number of the hearing
officer for the prehearing conference;

006.01A3(g). A statement that a party who fails

to attend or participate in a prehearing

conference, hearing, or other stage of a

contested case or who fails to make a good faith

effort to comply with a prehearing order may be

held in default under the Administrative
Procedure Act; and

0Co0.01A3(h). Any ether matters that the hearing
officer considers desirable to expedite the
proceedings.

006.01B. The hearing officer shall conduct a prehearing
conference, as may be appropriate, to deal with such
matters as exploration of settlement possibilities,
preparation of stipulations, clarification of issues,
rulings on identity and limitation of the number of
witnesses, objections to proffers of evidence,
determination of the extent to which direct evidence,

A

yh



rebuttal evidence, or cross-examination will be presented
in written form and the extent to which telephone,
television, or other electronic means will be used as a
substitute for proceedings in person, order of
presentation of evidence and cross-examination, rulings
regarding issuance of subpoenas, discovery orders, and
protective orders, and such other matters as will promote
the orderly and prompt conduct of the hearing. The
hearing officer shall issue a prehearing order
incorporating the matters determined at the prehearing
conference.

006.01C. The hearing officer may conduct all or part of
the prehearing conference by telephone, television, or
other electronic means if each participant in the
conference has an opportunity to participate in, to hear,
and, if technically feasible, to see the entire

proceeding while it is taking place.

006.02. Discovery in contested cases.

006.02A. The hearing officer or a designee, at the

request of any party or upon the hearing officer's own
motion, may issue subpoerus, discovery orders, and
protective orders in accordance with the rules of civil
procedure except as may otherwise be prescribed by law.
Subpoenas and orders issued under this subsection may be
enforced by the district court.

006.02B. Any prehearing motion to compel discovery,
motion to quash, motion for protective order or other
discovery-related motion shall:

006.02B1. Quote the interrogatory, request,

question, or subpoena at issue, or be accompanied

by a copy of the interrogatory, request, subpoena
or excerpt of a deposition;

006.02B2. State the reasons supporting the motion;
006.02B3. Be accompanied by a statement setting

forth the steps or efforts made by the moving party
or his or her counsel to resolve by agreement the



issues raised and that agreement has not been
achieved; and

006.02B4. Be filed with the agency. The moving
party must serve copies of all such motions to all
parties to the contested case.

006.02C. Other than is provided in subsection 006.02B4
above, discovery materials need not be filed with the
agency.

006.03. Continuances. The hearing officer may, in his or her
discretion, grant extensions of time or continuances of
hearings upon the hearing officer's own motion or at the
timely request of any party for good cause shown. A party
must file a written motion for continuance which states in
detail the reasons why a continuance is necessary and serve a
copy of the motion on all other-parties.

006.03A. Good cause. Good cause for an extension of
time or continuance may include, but is not limited to,
the following:

006.03A1. Illness of the party, legal counsel or
witness;

006.03A2. A change in legal representation; or
006.03A3. Settlement negotiations are underway.
006.04. Amendments.

006.04A. A petition may be amended at any time before an
answer is filed or is due if notice is given to the

respondent or his or her attorney. In all other cases,

a petitioner must request permission to amend from the
hearing officer.

006.04B. A hearing officer may also allow, in his or her
discretion, the filing of supplemental pleadings alleging
facts material to the case occurring after the original
pleadings were filed. A hearing officer may also permit
amendment of pleadings where a mistake appears or where
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amendment does not materially change a claim or defense.

006.05. Informal Disposition. Unless otherwise precluded by
law, informal disposition may be made of any contested case by
stipulation, agreed settlement, consent order, or default.

007 Conducting a contested case hearing.

007.01. Order. At the discretion of the hearing officer, the
hearing may be conducted in the following order:

007.01 A. The hearing is called to order by the hearing
officer. Any preliminary motions, stipulations or agreed
orders are entertained.

007.01B. Each party may be permitted to make an opening
statement. Opening statements take place in the same
order as the presentation of evidence.

007.01C. Presentation of evidence.

007.01C1. Evidence will be received in the
following order:

007.01Cl(a). Evidence is presented by the
petitioner;

007.01CI(b). Evidence is presented by the
respondent;

007.010(c). Rebuttal evidence is presented by
the petitioner; and

007.010(d). Surrebuttal evidence is presented
by the respondent.

007.01C2. With regard to each witness who
testifies, the following examination may be
conducted:

007.01C2(a). Direct examination conducted by
the party who calls the witness;
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007.01C2(b).

Cross-examination by the opposing
party;

007.01C2(c). Redirect examination by the party
who called the witness; and

007.01C2(d). Recross-examination by the
opposing party.

007.01D. After the evidence is presented, each party may
have opportunity to make a closing argument. Closing

arguments shall be made in the same order as the
presentation of evidence. The hearing officer may

request that the parties submit briefs in lieu of closing
arguments.

007.02. Evidence.

007.02A. In contested cases an agency or hearing officer
may admit and give probative effect to evidence which
possesses probative value commonly accepted by reasonably
prudent persons in the conduct of their affairs and may

exclude incompetent, irrelevant, immaterial and unduly
repetitious evidence.

007.02B. Any party to a formal hearing before the
agency, from which a decision may be appealed to the
courts of this state, may request that the agency be
bound by the rules of evidence applicable in district
court by delivering to the agency at least three days
prior to the holding of the hearing a written request
therefore. Such request shall include the requesting
party's agreement to be liable for the payment of costs
incurred thereby and upon any appeal or review thereof,
including the cost of court reporting services which the
requesting party shall procure for the hearing.

007.02C. Documentary evidence may be received in the
form of copies or excerpts or incorporated by reference.

007.02D. All evidence including records and documents in
the possession of the agency of which it desires to avail
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itself shall be offered and made a part of the record in

the case. No factual information or evidence other than

the record shall be considered in the determination of
the case.

007.02E. A hearing officer or designee may administer
oaths and issue subpoenas in accordance with the rules of
civil procedure except as may otherwise be prescribed by
law. Subpoenas and orders issued under this subsection
may be enforced by the district court.

007.02F. The agency shall give effect to the rules of
privilege recognized by law.

007.02G. The agency may take official notice of
cognizable facts and in addition may take official notice
of general, technical, or scientific facts within its
specialized knowledge and the rules and regulations
adopted and promulgated by it

007.02G1. Parties shall be notified eitherbefore

or during the hearing or by reference in

preliminary reports or otherwise of materials so
noticed.

007.02G2. Parties shall be afforded an opportunity
to contest facts so noticed.

007.02G3. The record shall contain a written
record of everything officially noticed.

007.02H. The agency may utilize its experience,
technical competence and specialized knowledge in the
evaluation of the evidence presented to it.

007.03. Conducting the hearing by electronic means. The
hearing officer may conduct all or part of the hearing by
telephone, television, or other electronic means if each
participant in the hearing has an opportunity to participate
in, to hear, and, if technically feasible, to see theentire
proceeding while it is taking place.

007.04. Official record.



007.04A. The agency shall prepare an official record,
which shall include testimony and exhibits, in each
contested case, but it shall not be necessary to

transcribe the record of the proceedings unless requested
for purpose of rehearing or appeal, in which event the
transcript and record shall be furnished by the agency
upon request and tender of the cost of preparation.

007.04B. The agency shall maintain an official record of
each contested .case under, th?..Administrative Procedure
Act for at least four years following the date of the
final order.

007.04C. The agency record shall consist only of the
following:

007.0'r-JI. Notices of all proceedings;

007.04C2. Any pleadings, motions, requests,

preliminary or intermediate rulings and orders, and
similar correspondence to or from the agency
pertaining to the contested case;

007.04C3. The record of the hearing before the
agency, including all exhibits and evidence
introduced during such hearing, a statement of
matters officially noticed by the agency during the
proceeding, and all proffers of proof and

objections and rulings thereon; and

007.04C4. The final order.

007.04D. As provided in 261 NAC 4 Section 002.03 the
hearing officer or the agency director or any employee or
commission member who is or may reasonably be expected to
be involved in the decision making process of the

contested case who receives or who makes or knowingly
causes to be made an ex parte communication as set forth
in that subsection shall make the appropriate filings

which shall be included in the official record of the

contested case.



007.04E. Except to the extent that the Administrative
Procedure Act or another statute provides otherwise, the
agency record shall constitute the exclusive basis for

agency action in contested cases under the act and for
judicial review thereof.

007.05. Costs. All costs of a formal hearing shall be

paid by the party or parties against whom a final decision is
rendered.

Decision and order in a contested case.

008.01. Every decision and order adverse to a party to the

proceeding, rendered by the agency in a contested case, shall
be in writing or stated in the record and shall be accompanied
by findings of fact and conclusions of law.

008.02. The decision and order should include:

008.02A. The name of the agency and name of the
proceeding;

008.02B. The time and place of the hearing;

008.02C. The names of all parties or their attorneys who
entered an appearance at the hearing;

008.02D. The findings of fact consisting of a concise

state nent of the conclusions upon each contested issue of
fact;

008.02E. The conclusions of law consisting of the
applications of the controlling law to the facts found
and the legal results arising therefrom; and

008.02F. The order consisting of the action taken by the
agency as a result of the facts found and the legal
conclusions arising therefrom.

008.03. Parties to the proceeding shall be notified of the
decision and order in person or by mail. A copy of the
decision and order and accompanying findings and conclusions
shall be delivered or mailed upon request to each party or his
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or her attorney of record.
009 Appeals.

009.01. Any person aggrieved by a final decision in a
contested case is entitled to judicial review under the
Administrative Procedure Act or to resort to such other means
of review as may be provided by law.

009.02. Parties desiring to appeal an agency decision must

file a petition for review in the district court of the county
where the agency action is taken within thirty days after the
service of the final decision by the agency. The thirty day
period for appeal commences to run from the date of mailing of
the notice of order and decision to the parties or their

attorneys of record. Service of the petition and summons must
be made in accordance with Nebraska law.

009.03. Unless otherwise provided by statute, the procedures
of section 84-917, R.R.S. 1994, govern the procedure for
taking an appeal.



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 264
1997 LEGISLATIVE SESSION
Revision Date: Dept. Affected: Department of Law
Title: "An Act providing for a negotiated ‘BRU: Criminal Division/Civil Division
regulation making process; and providing for an effective date. Component: All (except Administration & Support)
Sponsor: Representative James
Requester: House State Affairs Committee COMPONENT SERIAL NO. 2085/2087-89/2091-2
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FYy 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS.
MISCELLANEOUS
TOTAL OPERATING

| CAPITAL EXPENDITURES
|[CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005-GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL

Estimate of any currant year (FY97) cost: $ 0.0

POSITIONS

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME

TEMPORARY

ANALYSIS: (attach a separate page if necessary)

HB 264 establishes a negotiated regulation making process, in addition to the provisions of the Administrative
Procedure Act, to encourage the resolution of controversial issues before commencement of the formal
regulations making process. Negotiated rulemaking is intended to be used as a supplemental process to permit
the direct participation of affected interests in the development of new regulations or the amendment and repeal
of existing regulations.

The regulations attorney of the Department of Law is charged under AS 44.62.125 with assisting agencies with
the functions related to administrative regulations. What is unclear at this time is how many agencies would
use the optional process outlined in HB 264. The department would assist those agencies to the best extent
our resources would allow, but without additional information, we cannot quantify what level of resources
would likely be required.
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Agency: Department of Law Ls
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HB 264 _ .
Negotiated Regulation Making
May 5, 1997

Page 2

HB 264 would establish a set of procedures that an administrative agency may use as a Part of
the regulation adoption process. These procedures would establish a committee to resolve
controversial issues before the formal re(ﬁ;ul_ation adoption process under AS 44.62 begins. The
committee would review and negotiate the issues, and make a recommendation to the agency.
The agency would then presumably propose that regulation under the existing requirements of

AS 44.62.

The Department of Revenue has successfully used a process similar to the negotiated regulation
process. We believe that most of what the bill would provide is currently permissible under
existing statute. There is a great deal of merit to an open exchange of ideas before an agency
commits itselfin writing to what it believes is the best solution to an issue. But because of
several important differences between our procedures and the ones authorized by HB 264, the
De|oartment of Revenue would not use these procedures, and therefore the fiscal impact of the

bill would be minimal.

We have used a “working group” approach in several regulations projects. Some of the
differences hetween our procedures and the ones in HB 264 follow. First, we do not use the
term “negotiated.” To the extent that the concept implies a compromise between positions, it is
inappropriate for our programs. Our aim in tax regulations is simplicity, clarity, equity and
faithfulness to statutory language; we don’t adopt regulations to “raise revenue.” But the duty
to administer the tax laws belon?s with the department. By the same token, both CSED and
PFD affect far too many people for it to be appropriate to “negotiate” between the agency and a

small group.

Second, we don't identify specific members of a committee, and would not pay their travel to
meetings. The meetings are open to the public. It would be too cumbersome to deal with a set
membership. Finally, our system is far less formalized than that envisioned by HB 264.

Hb264.wpd



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 264
1997 LEGISLATIVE SESSION
Revicion Cate: Dept. Affected: All departments except Ravenue
Till#: An Act providing for a negotiated rulemaking 'B R U
process. Component:
Sponsor Rep. James
Requester: House State Affairs Committee COMPONENT SERIAL NO.
Expandllures/Revenuea (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
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CONTRACTUAL
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Estimete of ony current year (FY97) coat: $ 0.0
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ANALYSIS: (Attach a separate page if necessary)

This bill would authorize state agencies to use a negotiated rulemaking process. Use of this process would not be
mandatory, and would depend on a determination by agencies that such a process would be in the public interest,

based on several factors listed in the bill.

The asterisks on this fiscal note indicate that the fiscal impac* of the bill is indeterminate. Further analysis and
clarification of the scope of the bill is necessary to determine the extent to which negotiated rulemaking would be

used and the cost of the process.
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Agency: Office of the Governor
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February 9, 1998

Sectional Analysis of CSHB 264
("Negotiated Regulation Making Process")

Section 1of the bill sets out a new article in the Administrative Procedure Act (APA) to establish
procedures for negotiated regulation making. The sections are explained as follows:

AS 44.62.710 sets out the purpose and applicability of negotiated rulemaking. It

explains that o _
(1) the purfoose of the new provision is to establish a framework for

conducting negotiated regulation making consistent with the APA;
. (2)  negotiated regulation making is supplemental to the "reqular"
requlation process and may be used to develop conclusions;
_ (3) a state agency may modify the consensus as a result of the subsequent
requlation making process;
(4) innovation and experimentation in negotiation regulation making

process is not limited by the bill; and |
(5) other state agencies that are not subject to APA may use the process.

. AS 44.62.720 sets out the standards for determination of the need for negotiated
regulation making. The state agency may use it when it is "the public interest." This section sets
out alist of factors for state agency to consider in determining the public interest,

_ AS 44.62.730 sets out the standard for the use of a convener to assist in the
makingthe determination of need under AS 44.62.720.

~AS 44.62.740 sets out the standards for establishment, support, andtermination
of the committee. Subsection (a) authorizes the agency to establish a negotiated regulation
making committee.  Subsection (b? allows the agency head to expand the membership if
necessar/ to facilitate the workings of the committee.  Subsection (c) requires the agency to make
availab™ administrative support to the committee that the agency determines necessary.
Subsection ) terminated the committee upon adoption of the regulation or at earlier date.

AS 44.62.750 sets out the committee duties, procedure, and report. Subsection f)
allows the committee to transmit a report, if it reaches consensus. Subsection (e) allows the
committee, if it does not reach consensus to transmit a report specifying areas on which
consensus was reached and unresolved issues. Subsection (f) requires the committee to comply
with the Open Meetings Act requirements,

. AS 44.62.760 sets out standards for facilitator selection, duties, and authority.
Subsection (a) allows the agency to appoint a facilitator. Subsection (b) requires the facilitator
to preside at meetings and coordinate with the agen_cy on the management of records,
Subsection (c) provides that facilitator does not have decision-making authority.
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~AS 44.62.770 set out the standards for employees, contractors, expenses, and
funding relating to the committee. Subsection (a) allows the agency to employ or contract for
services for a person to serve as a convener or facilitator or use the services of a state employee
for those purﬂoses. Subsection (b) precludes consideration of a person as a convener or
facilitator 1f the person has a financial or other interest that would prevent the person from
serving in an impartial and independent manner. Subsection (c) requires committee members to
pay for their own expenses of participation, except that agency may pay for reasonable travel and
other expenses in specified circumstances. Subsection (d) allows the state to accept grants or
gifts to fund the process if the information on the grant or gift is public, no condition Is placed
on the grant or gift to the agency, and any other legal requirements have been met.

_ AS 44.62.780 precludes judicial review of an agency decision to establish, assist,
or terminate regulation making committee. A regulation that is product of negotiated regulation
making meeting and later subject to judicial review is given no greater deference.

AS 44.62.790 requires negotiated regulation making to be an additir nal process
to APA rulemaking. This section requires that negotiation “shall, where possible, occur” before
formal regulation process begins.

- AS 44.62.795 sets out confidentiality of certain records or documents that contain
proprietary information.

AS 44.62.830 sets out definitions.

Section 2 of the hill provides specified immunity for negotiated regulation making committee and
its members for certain acts or omissions occurring In the course and scope of their official

duties.

Section 3 of the bill [pro_v_ides an exemption from the procurement code for any contracts for the
convener or for the facilitator.

Section 4 of the bill places any state position established as convener or facilitator in the exempt
service.

Section 5 of the bill repeals the bill's ﬁrovisi_ons on July 1 2003. This provides a sunset
provision to allow state agencies and the legislature to evaluate the process after five-year

experience with it.

Section 6 of the bill makes the bill effective immediately, if the bill is enacted into law.
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