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REPRESENTATIVE PORTER 
Tort Refonn Legislation 
P age 2

We should work together to provide services the public wants in the safest, most cost-efficient 
maimer. High insurance premiums and claims interfere with local government’s ability to do our 
pan of the job. We ail want to do more for our citizens, but must not be afraid to provide needed 
services like skate parks because of punitive legal actions.

Thanks for your help!

Sincerely.

City of Seward

Ronald A. Garzini,
City Manager

RAG:rg

cc: Governor Tony Knowles
Senator John Torgerson 
Representative Gary Davis 
Seward Mayor and Council Members 
Alaska Municipal League
Alaska Municipal League Joint Insurance Association



Philip R. Hindexberjtr
V ie t Prtudcsu »nd 
G cncrJ C oum d

50 Fremont Street 
S u  Frarvcaco
California 94105-2235

(415) 777-4200
(800) (352-1051 ’O U -m n
(415) 957-5000 taCSIMii.l

March 11, 1997

Gene Therriault, Co-Chair 
House Finance Committee 
House of Representatives 
State Capiroi 
Juneau, AK 99811

RE: SSHB 58 (JUD) Tort Refonn Bfll

Dear Representative Therriault:

NORCAL Mutual Insurance Company is a physician and health care provider-owned professional 
liability insurer with over 13,000 policyholders located in Alaska and the lower 48. In 1991, we 
assumed the medical malpractice business fonneriy written by MedicJ Insurance Company of Alaska 
(MICA). We are the only professional liability insurer with a full service office located in Alaska. Our 
nine person professional staff has served phyadans and hospitals located throughout Alaska since 
1975. Based on our extensive experience in Alaska and the lower 48, we support those portions of 
SSHB 58 in order to provide modest relief for physicians and hospitals from the worst abuses of the 
tort system. This bill will help move Alaska more in line with most other states that have adopted 
medical tort reform

A number of studies have been done regarding the relative cost of medical malpractice insurance and 
(he impact of ton refonn on health care costs. Although we have been advised by actuaries that it is 
impossible to quantify precisely tha impact of any particular tort reform, it is widely acknowledged that 
the package of reforms known as the Medical Injury Compensation Reform Act ('MICRA") has made 
medical malpractice insurants widely available and affordable in California as compared to Alaska. 
These savings arising from medical tort refonn have been passud on to consumers in the form of lower 
medical costs (Exhibit 1).

Prior to the enactment of MICRA, California medical malpractice costs were out of control  During 
the period 1970 - 1975, medical malpractice costs increased over 400% in response to the dramatic 
increase in the number of lawsuits brought against dooms and hospitals. Since 1976 when MICRA 
was enacted, medical malpractice costs have only increased about 100% in California while nationwide 
costs excluding California have increased by over 563% (Exhibit 2). Had California medical 
malpractice premiums increase at the sane rate as the rest of the United States, California physicians 
and hospitals would have paid an additional Sco3 million during calendar yea 1992 alone. Total 
savings to date exceed several bSBoa doflux.
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Compaicg experience in California to other sates graphically demonstrates that tort reform bety/s 
control medical malpractice insurance costs. Several sutes inducting Ohio enacted medical malpractice 
tort reforms similar to California and also saw a gradual reduction in malpractice costs compared to the 
rest of the United States. However, in 1982, Ohio's medical malpractice tort reforms were 
substantially weakened and its costs have risen dramatically (Exhibit 3).

Some states such as Alaska have not marred medical ton reforms and thdr physicians and hospitals 
have over the years suffered severe increases in the cost of medical malpractice insurance resulting 
from swings in the severity and frequency of losses. Alaska has experienced the largest percentage 
increase in medical malpractice premiums in the nation with malpractice premiums skyrocketing from
S781,000 in 1976 to 813,940,000 in 1994. Has is a 1,684% increase in the cost of Alaska medico 
malpractice over 18 yean for an average of 22% per year, which is almost three times the national 
average of 7.8% and more than eight times the average annual increase in California of 2.7% for the 
same period.

In 1975, California physicians' malpractice costs were the highest in the nation. To date, a comparison 
of premium costs for six medical specialties in California and Alaska dearly demonstrates that MICRA 
has kept California premiums significantly lower than in other states (Exhibit 4). California physicians 
not only pay less than their colleagues in other stales, but they have seen a drop in their premiums when 
adjusted for >e cost of living. The average California phyridan pays 60% less today than before 
MICRA (Exhibit 5).

Over the long term, Alaska physicians and hospitals should see similar reductions in the cost of 
malpractice insurance if SSHB 58 is enacted and upheld by foe courts. California's medical tort 
reforms haw worked inspiie of strong pressure from the trial bar to overturn them m the courts. Real 
savings did not occur for many yean untO the California Supreme Court upheld MICRA in 1985. 
Because trial sourts were reluctant to apply MICRA before the Supreme Court ruled on the 
constitutionality of MICRA, insuren were unable to report savings from tort refonn and malpractice 
insurance costs actually increased during the earfy 1980s. The MICRA debate was finally put t. * rest in 
1987 when the California Legislature refused to repeal or weaken MICRA Since that time, California 
trial courts have recognized MICRA and policyholders hava received substantial ’MICRA” dividends 
amounting to several hundred million doQars. These MICRA dividends were paid by California's 
physician-owned insuren from loss reserve savings in the late 1980s. During the 1990a, California 
policyholders have had almost no rate mcreues and continue to receive substantial MICRA dividends.

The impact of legal reforms on health care costs has beat the subject of several recent studies. The 
U.S. Congress, Office of Technology Assessment reported m 1993 that states which place reasonable 
limits on non-economic damages, require periodic payments and permit juries to bear evidence of 
collateral sources have seen a reduction in cons. Twenty-nine stats place Emits on non-economic 
damages, 30 states authorize periodic payments of large verdicts, 40 states lave abolished the collateral

AMMIC-3/11/S7
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source rule, 50 states havt statute of limit* and 22 states control the amount of attorney contingency 
fees (Exhibit 6).

SSHB 58 offers a fair and balanced approach to reforming the civil justice system. SSHB 58 allows all 
.Alaskans whether rich or poor to access the civil justice system and receive full compensation for their 
economic losses. SSHB 58 w.ill eliminate the worst abuses by those who treat the civil justice system 
as a lawsuit lottery.

If the Alaska Legislature enacts SSHB 58, the rate of increase in the cost of medical malpractice 
insurance should, over time, be brought in line with otbt r states that have enacted similar tort reform. 
SSHB 58 should also help eliminate the wild swings in tlte severity and frequency of losses which will 
foster a stable marketplace for medical malpractice insurance in Alaska and, ultimately, help control 
health care costs.

We urge your support of SSHB 58.

Very truly yours,

PHILIP R HINDERBERGER

I'RH/rl

Enclosures

cc: Representative Brian Porter

AMMIC-3/11/97
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be: Richard Cattanach, Alaskans for Liability Refonn
Steven S. Fountain, MJD., NORCAL Mutual Insurance Company 
Roger Holmes, Biss & Holmes
Janet Johnston, NORCAL Mutual Insurance Company - Alaska
Jim Jordan, Alaska State Medical Association
Harlan Knud son, Alaska State Hospital and Nursing Association
Jay Michad, Californians Allied for Patient Protection
Ron Neupauer, Medical Insurance Exchange of California, San Francisco, CA
J. William Newton, NORCAL Mutual Insurance Company
Tim Shannon, California Association ofProfessional Liability Insurers
Larry Smarr, PhyacLn Insurers Association of America

AMMIC-3/il/97
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^  Aftur MICRA: Real Results
MICRA Helps Control Medical Costs in CdHonda — 
Without MICRA, Medical Costs Woold Be Even Higher
By controlling the coct o f liability insurance, MICRA has slowed the increase of health 
care costa in California. As illustrated in the Urn chart, a recent consumer study by 
"Families USA* shows tfc.n health can: costs for the avenge New York family in 1991 
were $5,585 —  compared to $4,433 for the average California family.

RnrTiAhrff CJsnieMf

Further, as seen in the second chart, although consumer cons in California generally 
were higher than the national average in 1991, the state's medical care services index was 
lower. In 1991, California's medical com increased less than medical costs for the 
nation as a whole, saving Californians $385.6 million.

►  m’ ICRA Suvrs Hccljh Care Dcllcr\

soma? i. Mfaia
l  Snot (flMwNehfaivtfMb 

At In Mlrie Sa (m b  lir mb
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Alaska MedLjl Malpractice Insurance Costs 
Compared to U.S. and California 

1976 -1994

Year
AK Premium 
Earned (Tbous.)

%
Chanpe

U.S. Fysxmini 
Earned (Millions)

%
Change

CAPm idum  
Earned (Millions)

%

1976 5781 51,187 5288

1977 655 -16 1,266 +6.7 227 -212  |

1978 Not available 1,382 + 92 249 +9.7

1979 2,233 +240.9 1,235 -10.6 239 ■4.0

1980 1,798 -19.5 1,333 +7.9 230 -3.8

1981 2,125 +18.2 1232 -7.6 204 -11.3

1982 2,276 +7.1 1,361 +10.5 211 +3.4

1983 2,609 +14.6 1,844 +35.5 287 +36.0

1984 3,483 +33.5 1,833 -.50 375 +30.7 !

1985 4,403 +26.4 2^61 +23.2 450 +20.0 |

1986 8,480 +92.6 3,435 +51.9 629 +39.8

1986 13,639 +60.8 4,450 +29.5 633 +0.6

1988 15,109 +10.8 5,080 +14.7. 663 +4.7

1989 16,341 +8.2 5,120 +.80 633 -4.5 1

1990 14,983 -8.3 4,931 -3.7 605 -4.4

1 1991 13,371 -10.8 4,862 -1,4 529 -12.6

1992 13,439 +0.5 5,138 +5.7 526 -0.6

| 1993 14,723 +9.0 5,174 +1.0 563 +6.0 |

| 1994 13,940 -5.0 5,932 +15.0 577 +2.0

National Association o f Insurance Commissioners' Report on Profitability by Line m d by Stale 1976-1994. 
This report is based an infixmation obtained from insurance company Annual Statements.

Conclusions:
-Alllia medical malpractice premiums have increased from S711,000 to 513,940,000 for a total b creaac 
o f 513,159,000 or 1,6*4% overall at an avenge stomal rate o f 22%.
’U.S. medical malpractice prsnnnm indoriing Alaska have incnased from 51,187 billion to 55,932 billion 
for a total increase o f 54,745 billion or 400% overall at an avenge u su a l increase o f 7.8%.
•California medical malpractice premiums have increased fitxn 5288 million to 5577 million for a total 
increase o f5289 million or 100% overall at mammal avenge increase o£ 2.7%.

AMMIC-J/11/97
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M e d ic a l L ia b ilit y  In su ra n c e  C o sts

California v. Alaska

California Alaska Difference

Anesthesia 10,000 26,500 2 V 2 x

Fam ily Practice/ 
M inor Surgery 7,000 16,000 2x

Fam ily  Practice/ 
M ajor Surgery 19,000 26,500 1 l/2x

Neurosurgery 43,000 80,000 2x

Obstetrics/
G ynecology 31,500 64,500 2x

Orthopedic Surgery 26,000 80,000 3x

N O TE: NORCAL* N orthern California and Alaska published p wwiiimt  1995.
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Insupaoca Pramiams Cut

MICRA Has Cut Medicai liability Insurance Premiums 
by 6 C%
Before MICRA cook fuD effect, California phyadans paid an average S i8.000 for 
liability insurance in 1976. By 1991. MICRA had reduced the average lability 
premium to $7,000 —  a 60%  soring*.

A v g .fra n in il9 7 6 *  

—  Shown hi 199? dollars
* S7rt<l ur i» | « fnmmm o^nrtod tv 1001 
"  DMdM* tram 1999 Monad bm 1991 m m | i

Avg. PrtnimK91"*

dalora ao At Oaaonbar Ufton CPI M ax

MOKI: tV*■ a*m 4t Otaris
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prepared by the

Health Pro cram 
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This paper was prepared for desk-top publishing by Carolyn Martin and Daniel B. Carson.



Appendix A
State Medial Malpractice Reforms

E X P L A N A T IO N  O F  M E T H O D S  USED 
B Y  O TA  T O  C O M P IL E  DATA

The ubles, figures, and accompanying 
notes in appendix A were derived from a 
variety o f sources and synthesized by OTA 
to reflea the most recent information available 
on selected S a c  medical malpractice reforms.

The primary published sources were 1991 
and 1993 editions o f a compendium developed 
for the Federal Agency for Health Care Policy 
and Rerearch (AHCPR),1 selected State stat­
utes, and judicial cases. Two additional 
sources were used to update, cross-check, and 
supplement the AHCPR compendia.^

After compiling information from these 
sources into summary ubies, .OTA sent draft 
copies o f the information to the attorneys 
general in all 50 States on March 24, 1993, 
for confirmation or amendment. Information 
was changed to reflea respondents' 
comments. Where conflicts arose between

the attorney general response and 
information found elsewhere, the attorneys 

.general’s responses were . favored. 
Unresolved questions were addressed 
through follow-up phone conversations 
with attorney general respondents and 
statutory research. The revised drafts were 
sent again to afl 50 State attorneys general on 
June 25, 1993, for a final review and any 
rorreaions were incorporated.

For States that responded to the first 
survey only, information is current to 
March 1993. For States that responded to 
the second survey, information it current to 
June 1993. For the 10 States^ that did not 
respond to either review and the District of 
Columbia, information was cross-checked and 
supplemented through followup telephone 
calls and/or review of the relevant State codes 
where possible. Where confirmation was 
not possible, information in this appendix 
reflects that presented in the 1993 edition of 
the AHCPR compendium.

^U.S. Department of Hcakh and Human Services, Agency for Health Care PoGey and Research, 
"Compendium of State Systems for Resolution of Medical Injury Claims," prepared by S.M. Spernak, 
Center for Health Policy Research, The George Wuhingtoo University (Rockville. MD: AHCPR, 
April 1993), AHCPR  Pub. No. 93-0053; U.S. Department of Health and Human Service*, Agency Un- 
Health Care Policy and Research, "Compendium of State Systems for Resolution of Medical Injury, 
Claims,* prepared by F.M. Spenuk and P.P. Budetti, Center for Health Policy Research. The George 
Washington University (Rockville, MD: DHHS, February 1991), DHHS Pub. No. (PHS)91-3474.

-These sources were Filk, M .C , T he  Refonn Juggernaut Stews Down," The National Law Journal 
l5(10):k5S>37, Nov. 9,1992; American Nurses Association, *Repon to ANA Board of Directors on 
Tort Reform, Pan 3: Presentation of Selected Summary of Sute and Local Legislation Related to 
T on  Reform and Review of Insurance Company Practices and Policies Related to Nursing 
Negligence with Recooi-mendation*,' December 1991.

5d e ,f u h u c s .k y .m s .n j .n m .t x ,w v .
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T ab le  A-1-Collitaral Source Offsa; Previs ions,* by Stale, 1993

Mandatory Discretionary No provision

CO- AK* AR
CT AL DC
FL A2 GA °
IA CA HI
IL* DE LA
ID IN MO­
KS °* KY MS
MA* MD- NC
ME ND°* NE
Ml OR NH®
MN* SD NV-
MT- OK
Kl PA®
NM SC
NY TX
OH- VA
Rl* VT
TN WA-
UT Wl

v w
WY

4Tm traditional collateral source ivrit lortsode evidence of in* piaintiH's coUaitral sources of income 
and retnoorsement medical insurance. cUxo^iy payments) Korn bamg entered mio evroence. 
Suias classified aa "mandatory* or 'disacUeruy* in inis table rvava modified the uadiuenat avi- 
dance rule to vltew certain types of ooffatcrai Minces to b* aonWtiad u  evidence. Statutes much 
require that Uta piaintifTs award be oflsa'. by certain coilatiral sources a r. classified as mandatory. 
Statutes Utai leave Via daciaioA ot wtir jte t t > oflsat 10  tha jury or judoe are classified as dterebon- 
ary. Stales with no provision have r*v. modi Tied Utair vaditional coUataral source rules, a is of note 
that a number of States reduce 1 tie malpractice sward by Via collateral source payments, put credit 
the ptoimiti with any premiums ha or she has paid or win pay to ooiain me insurance (e.p.. MN. Ml, 
CT, I ' R. and NY).

® ■ Provision overturned.
* See additional notes on fodowtng pages. '•

SOURCE; OKroaolTeohnoiogyAaaesamem, 1993.



A p p t n d h  A - t o n  M e l i u , .

Noneconomic cap 
AK: S500.000*

CA: S250.000

F U °  S3SO/2SO.OOO

HI: $375,000

ID:® S400.000-

K S :°  $250,000*

MD: S250.000

MA: $500,000

MO: $455,000*

OP.: $500,000

U7: $250,000

WV: S1,000.000

Wl: $1,000,000

T abic  A-2- C a j
-  ■  —'  r.»—

; o n  Dam age** and State Patient Com pensation Funds , by State, 1993

Economic and No statutory 
noneconomic limits

A L °  Total recovery AR
capped at St AZ
m lfion.* CT

DC
CO: Total recovery DE

capped at s i Ga
miiort. IA
$250,000 cap on II®
noneconomic* KY

ME
IN: $750,000 MN*

MS
LA- S500.000* MT

NC
NE: 51,250.000 *ND®

NH®
NM: S500.0GO* NJ

NV
SO: $1,000,000* NY

OH®
V A  S1.000.000 OK*

PA
Rl
SO
TN
*T/°
VT
WA®
WY

FL

PC? (Patient 
Compensation Fund)

Physicians may partibpaie in 
fund by obtaining tiabOy 
coverage d  S250.000 per 
da im  and $500,000 per oc­
currence. Fund wB pay 
malpractice awards exceeding 
maximum physician Cabitry erf
S250.000 per da im . up to S i 
mBion par da im  and $3 mSion 
aggregate per policy.

IN: Provider not liable for that 
portion erf any malpractice 
iw a n j wtveh c ^ i ‘eeu'$ 
S100.000. Any amount due 
the ptaimtff which is in excess 
erf the uxal Rabicy of an 
health care providers, sna* 
be paid from the PC?, wfch 
total payments from the PCF 
not 10 exceed 5750,000.

KS: Physicians must carry 
S200.000 Li malpractice in- 
surance per daim (S600.000 
per annun) then can choose 
one of three Options foreap- 
cess coverage from PCF7 
For each. option, the physi- 
can  pays the initial $200,033 
in damages and then the 
fund will pay scene portion d  
the remainder depending 
on how the phyaidan 
chooses to dismhute fund 
liabfcry across potential 
daims; 1) fund Hade for 
next $100,000 per da im  
(S300.0Q0 aggregate per 
provider): 2) fund Cade for 
next $300,000 (5900.000 
aggregate per provider); 
and 3) fund Bade for up  to 
$800,000 per cdirtv



S 2  - Im p a a  o f  Le g a l R e f o r m  o n  M e d ic a l  Malpractice Costs

Tab ic A" 2—Caps  o n  Damages* and State Patient Compensation Fund a, by Stale, 1993 (Continued)

Econom ic and No statutory PC? (Patient
N oneconom ic cap  noneconom ic limits____________ Compensation Fund)

LA  Provider BabBMy limited to 
S t00.000 (or injuries or death 
to plaintiff. Fund wB pay total 
amount recoverable tor alt 
injuries or death of a  plaintiff 
exclusive of future medical 
care and related benefits, up to 
S40QJOQO for private providers. 
The State pays e l  damages 
up 10 S500.000 for State 
heaiih care providers.

NE: The PCF shall cover liabaity 
exceeding S200.000 up to 
$125 maiion.

NM: Health care provider liabaity is 
capped at S100.000. with the 
remainder to be paid by the 
PCF. Total payment from PCF 
not to exceed $500,000 per 
occurrence per year.

PA  The lund shail pay any amount 
exceeding S I00.000 per occur­
rence, up to S1 mrflion per 
daim .

SC: The fund w il pay awards in 
excess of $100,000 per da im  
(no upper limit).

Wl: Physicians must have $400,000 
ci< malpractice coverage per 
incident and St .000.000 in 
coverage per innum , The 
fund w il pay for damages 
exceeding the physician's 
coverage. Each health car* 
provider is also assessed an 
annual fee to help finance the 
fund.

4nOT*; OT~'» h w »  aw not inOvOt caps mat apply only, at sapauwy. x> dawnj a^atfM Saw imptoyod or Staur- 
o«n»5 haacn cat* p w ow i.

® » Prowisjon ovanumirc. ,

r- ■ Provision rtpoaJoc.
"So* aepibonai nom  on <o< owing M f« i.
SOURCE: Crtwa ot Tasimoaogy W ra m o r , ten .
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Table A-3-Ptriodic Payment e< Award*,* by State, 19» 

Mandatory Discretionary No provision

AL >5150.000* AX* DC
AZ AR >5100.000 GA
CA > S50.000 CT > $200,000* HI
CO >5150.000 DE KS°
IL > 5250.000* FL > S250.000 KY
LA _> S500.000* IA MA
ME ±  S250.000 ID >5100.000 MS
Ml IN NC
MO > S100.000* ■MD NE
NM MN > 5100.000 nho
OH > 5200.000 MT > SI 00.000 NJ
SO >S200.000 ND* NV
UT > SI 00.000 NY > S250.000* OK
WA > S100,000* •• ! OR PA

Rl >S150.000* TN
SC > S100.000 TX

VA
VT
Wl
WV
WY

Periodic payment provnian* v r  ohtn not luggneti unfeii vt» *»ard teacnti *  tnrejnotd amount. Tne jpeafij 
tnrcsnoicx art noted pa/enmetically in in* table. Pnxxfte payment provisom acpty only to (utwe aamagta. Tne 
schedule e 1 payments it either negotiated by the partial e< deteimmtd by tne coun. S-mt natutn otter gwdttmta tor 
determirung the schedule. TTte mandatory category indudei ratwsci in «micn period* payment ia manoatory upon 
reaching tne inreiitoid or upon unilateral raouest by dalenoant or piamiifl.

® *  P fpvition o w a rm e d . -

* Sec aodrtipnal notes on toQowing page.
SO'JSCL CfCca o( Tecnnotogy Assessment. 1991
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Table A-A-Statute* of Lim itations,11 by State, 1993

Years wtmLi 
date of injury

Years within 
date of discovery

Maximum number 
of years

Foreign object 
exception—

AL* 2 years 8 months 4 years •
AK: *2 year* - -
AR: 2 years • * 1 year
AZ: 2 years * •

CA: 3 years 1 year 3 years 1 year
CO : 2 years 3 years 2 years
CT: 2 yr-rs 3 years •
DC: 3 years - m -
DE: 2 years 3 years •

FL: 2 years 2 years 4 years •
GA: 2 years8 - 5 years i year
HI: 2 years 6 years -
ID: 2 years - 1 year*
IN: 2 years • •
IL: 2 years 4 years *
I * 2 years 6 years 2 years
KS: 2 years 4 years *
KY: i  year 5 years •
LA: l  year* 1 year 3 years -
MA: 3 ytixr, - 7 years General Exception
ME: 3 years - 3 years Upon ’reasonable discovery*
MD: 5 years 3 years • Exception for minors only
Ml: 2 years* 6 months 6 years 6 momns
MN: 2 years* • * •
MS: 2 years • *
MO:

MT: 3 years

2 years 10 years 2 years after discovery 
. 10 years max.

3 years — 5'years ' •
NE: 2 years 1 year 10 years •
NV: 4 years 2years - -
NH: 3 years 3 years • •
NJ: 2 years" - • *■
NM: 3 years* - - -
NY: 2 years. 6 months - • 1 year
NC: 3 years • • 4 years 1 year aher discovery. 10 year m
NO: 2 years 6 years ■
OH: 1 year - ■

OK: 2 years 3 years 0‘ •
OR: - 2 years 5 years -
PA: 2 years 2 years • •

Rl: 3 years 3 years • •

SC: 3 years 3 years 6 years 2 years
SD: 2 years - • 0
TN: 1 year 3 y u  rt i  year
TX: 2 years* 0 • .

UT: 2 years 4 years 1 year
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Tab le  A-a— Statutes of Limitations,* by State, 1993 (Continued)

Years w ithin Years within Maximum number Foreign object
date of injury date of discovery of years exception"*

VT: 3 years 2 years 7 years 2 years
Va : 2 years - 10 years i year
WA: 3 years 1 year 8 years 1 year
WV; 2 years 2 years 10 years -
w i: 3 years 1 year 5 years 1 year
WY: 2-2.5 years 2 years - -

Explanatory Notes to r Table A-d

Colum n 1: Statutory
time lima lo r bringing a 
suii is measured irom 
the time the in jury oc­
curs or Irom the data of 
term ination of the medi­
cal treatment tha t led to 
the daim .

Colum n 2: ’ te statu­
tory tim e lim it fo r bring­
ing suit is- measured 
from the time at which 
the plaintiff could have 
reasonably discovered 
the injury. Often Slates 
allow the lim e lim it to 
run Irom either the time 
of in ju ry or the time of 
discovery, depending 
on the nature of the in­
jury.

Column 3: The maxi­
mum period in which 2, 
ctaim can be brought, 
regardless of whether the 
limit d measured from 
the dal* of injury or act or 
(he date of discovery. In 
most States, this max­
imum Coa not apply to 
the foreign body ex­
ception {see cdumn A).

Column 4: Because of 
the difficulty of discover- 
ing « foreign body (tg .. a 
surgical sponge) left 
inside a patient during 
invasive procedures, a 
number of States make 
special exceptions to th e ' 
statute of fennations for 
these cases.

41hi* l*Ok oot* not cover sp«e>aJ provision* tor mino<», dUabitd pUinufti or cam  involving Inud or concealment on tne pan o< 
til* ncaimcaie piovjgtt,

® « Pr©vi*ien overturned.
* S«« additional not** on following pagt.
" * Witftin year of drioowry, miuimiim number of yean do not apply union *Ui«d.
SOURCE: O ffica o f Technology A m n m a m , 1990.
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Tab le A-S-Preuial Screening Panels, by Stale, 19S3

Pretrial scrw n m tm n d s 3 _
Mandatory Voiumary No provision

AK" AR AL NDr
HI* CT A2r NJ«
ID* DE- CA NY**
IN KS* CO- OH
LA* NH* DC OK
MA- VA FL° OR
MD* GA PA®*
ME IA Rl®
Ml IL °* SC
MT KY SD
Ne* MN TX
NM - MO ° WA
NV MS WIS*
TN NC* WV
UT WY°
VT*

*'f/.aneaiory* incwdct ptovrtioni ion allow a wawtf ot tfta pautai jeittrwig p/oem upon in* itqutn ot on* ot belli pan***. 
"Volunmy' r t lm  ie pfowwent uiai ase» Out oo not retjvit* panes w submit tneit daim 10 pteuiai seasnmo pant tv

R ■ Prewen tepealed 
® -  Pfownon ovenutnad
* Sac additional notes on toOoWm$ pagt*.
SOURCe; Ort** o! TmwoJOflj1 Anmmtm, 1953.
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T ib ia  A-6— A tto rney Fee L im its ,* by State, 1993

C ounde ie rm inad /
Sliding scale >taximuni %  court approved No statutory limits

0 : 40% of first $50,000 IN-15%* AZ AK
3X33% of next S50.000 M1-33J?% HI AL
25% of next S50.C00 OK-50% 1A AR
15% damages that exceed S6CO.OOO TN-33.C3* KS CO

ITT-3X33% MD* DC
CT: 33.33% of first $300,000 NE F I*

25% of next 5300.000 n h o - GA
20% of next $300,000 WA ID
15% of next $300,000 KY
10% damages that exceed $1.2 m illion LA

MN
DE; 35% o! first $100,000 MO

25% of next $100,000 MS
10% of damages that exceed S200.000 MT

NC
IL  *33.33% of f ir ji $150,000 ND

25% of next S850.000 NM
20% of damages exceeding S i maiion

. .
NV
OH

MA: 40% of first $150.000 OP*
33.33% of next S150.000 PA°
30% Ol next $200,000 Rl
25% of damages that exceed S500.Q00* SC

SO
ME:33.33% of first Si 00.000 TX

25% Of next $100,000 VA
20% of damages that exceed $200,000 VT 

WV
NJ: 33.33% of first $250,000 WY
■ 25% of next S250.000 

20% of next S500.000 
Amount shall not exceed 25% lor a 
minor or an incompetent plaintiff

NY: 30 :* of first S250.000 
25% t ' next S250.000 
20% of next S500.000 
15% of next S250.000 
10% of damages exceeding S1.Z5 mWion
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Tab le A-6—Attorney Fee Lim its,1 by State, 1 93 (Continued)

Coun-determined/
S lid ing  seal* Maximum % coun approved No statutory lim its

W l: 33.3?% ot f irs S i m illion
OR 25% of first $1 m flion recovered if •
liab ility is stipulated within
180 days, and not later than 60
days before the first day of trial and

20% of any amount exceeding S i m illion

"NOTE: Most attorney 1m limits ait net «r«*o limits on the amount attorneys can charyt their diems. Rather, they are limits on 
the portion ot the damage award urn may 90 toward attorney feet.
0 • Provision overttaT.jd.
*  ■ Provision repealed.
* See aodtUonai notes on leuovnng page.
SOURCE: 0«ice ot Technology Assessment, 1993.
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Tab)# A-7-.i\rbltraiion Provisions4 by State, 1993

Sptcttc provision lor General arbitration
medical ma'oraebe* daims provision**

AK AL NC
CA AR NO*
CO* * A,?, NS*
FL* CT NH
GA DC NM
HP DE NV
11 IA OK
LA* 10 OR
Ml IN PA
NJ* KS Rl
NY* KY SC*
OH* MA TN
SD MD TX*
ITT* ME VT
VA MN WA

MO Wt*
MS WV
MT WY

•NOTE; voluntary. Dindop amitraiion provisloni only, vrmsi oinerwrtt noted. Tito uCH ooea not Micaw 
rjturory provisions lor court anneaed. riontiindinp arbitration. Several Sutei have provisione autnouunQ 
manoriory. nanfendino miiwatieri tor oM sulu where exaeaed o tm if f i  »'t beiew > certain tflreshoM (moat 
imesnotdt ranpe liom StQ J00 to 130.000}. However, because irv» vast m»|omy oi medical malpractice cases 
invotvc expected a wares in aieaei or utese uvcsnoMt. Hit oroWtiom are rarely retevani to merf*cai 
maioractica. One eaeepfen is the Suit et Hawai. -hien requires courvo«ov«ed nonoindinp aroruation tor aa 
civil tort actions rtawtp a probably jury award tejecfuwe ol coin and interest) o! StSO.OTO or iesa (Kawai Rev. 
Slats. See. <0t-23 (Lera 19*2}). However, medical matoraciice claimants may tite to bypass coumordtred 
arbitration it a oeernen has been render to under tne State's manoawry medical ms/pracuct pretrial eaeiivng 
provision (Hawaii Rev. 91*11. See. 071.1#J (Lrxis 1992)).

bMany Stales have adopted the Uniform Arbitration AT. (UAA) (Uniterm ArVtrston Act. UrWtorm Laws Annotated 
(Vol. 7] (St. Paul. H it Wen Pu&kshinp Company. 1992)).
R •  Provision repealed 
® ■ Provision overturned

to
" See additional notes on tnBoinnf popes.
SOUACJ: Ortice oi Technotopy Amassment, 19SX

TOTRL P .22



B I S S  a k d  H O L M E S

uunton c. mas. s ' okmu 
■oacx r. NoiMci

attouhcys at law
" *  m o c iin o n  o r ■ • a 'ra M M i. eoapoa.noa#

3»*o clay onoourra onivc 
ANCHOMAflC ALASKA ••■17 

tclcwmqhc (oot; m#*#oi3 
r a n  i * o t ) 1 4 3 « o o i #

Maiu.A.*iAs«« aa«a* 
TUX»»to«c I#07} rrm-mi

« U I U >  o r r I C e
-« i  ao« am

F e b r u a r y  23, 1997

R e p r e s e n t a t iv e  B r ia n  S . P o r t e r  
A la s k a  S t a t a  L e g i s l a t u r e  
H o u se o f R e p r e s e n t a t iv e s  
S t a t a  C a p it o l  
J u n e a u , A la s k a  99801-1132

R e : House B i l l  58 (S p o n s o r s u b s t i t u t e )

D e a r R e p r e s e n t a t iv e  P o r t e r :

T h i s  w i l l  c o n f ir m  my c o n v e r s a t io n  w ith  J i n  S o u ra n t o f  y o u r o f f i c e  
c o n c e r n in g  th e  S t a t u t e  o f  R e p o se . I  m entioned to  J im  t h a t  a l l  
p r o f e s s i o n a l s  in  th a  S t a t e  o f  A la s k a  a re  now c o v e re d  by “ c la im s  
m ade” p r o f e s s io n a l  l i a b i l i t y  in s u r a n c e .  T h is  means t h a t  th e  c la im  
m u st a r i s e  and be made d u r in g  t h e  p o l ic y  p e r io d .  When a 
p r o f e s s i o n a l  r e t i r e s  th e  cu sto m  i s  t o  buy “t a i l  in s u r a n c e ."  T h is  
in s u r a n c e  c o v e r s  th e  p r o f e s s i o n a l  f o r  c la im s  made d u rin g  th e  p o l i c y  
p e r io d  b u t w h ich  do n o r a r i s e  u n t i l  a f t e r  th a p r o f e s s io n a l  has 
r e t i r e d  and no lo n g e r  c a r r i e s  in s u r a n c e .

A t th e  p r e s e n t  t im e , m o st p r o f e s s io n a l  “ t a i l "  en d o rsem e n ts o n ly  
c o v e r  th re e  y e a r s  in t o  t h e  f u t u r e .  In  c e r t a in  l i m i t e d  s i t u a t i o n s  
a f i v e  y e a r  “t a i l "  en d o rsem e n t i s  p o s s i b le .  You dc n o t need much 
in s u r a n c e  sa v v y  to  f i g u r e  o u t t h a t  w ith o u t a s t a t u t e  o f r e p o s e , a l l  
p r o f e s s i o n a l s  who spend t h e i r  l i v e s  p r a c t ic i n g  in  A la s k a  have a 
s u b s t a n t i a l  u n in s u r a b le  r i s k  in  t h e i r  r e t ir e m e n t  y e a r s . 1

M o st p r o f e s s io n a ls  c a r r y  in s u r a n c e  to  p r o t e c t  t h e i r  c l i e n t s  
( p a t ie n t s )  a s  w e l l  a s  to  p r o t e c t  th e m s e lv e s  and t h e i r  f a m i l i e s .  An 

u n in s u re d  l o s s  o v e r  f i v e  y e a r s  a f t e r  r e t ir e m e n t  w ith o u t a d eq u ate 
r e s o u r c e s  to  com bat t h e  s u i t  o r  incom e p o t e n t ia l  t o  re co u p  th e  l o s s  
i s  a d e v a s t a t in g  s i t u a t i o n  f o r  th e  r e t i r e d  p r o f e s s i o n a l .  Su ch  a 
c l a i m  c o u ld  r e s u l t  in  th e  p r o f e s s i o n a l  and h is / h e r  f a m ily  r e q u ir i n g  
s u b s t a n t i a l  s t a t e  a id  in  t h e i r  d e c l i n in g  y e a r s .

’T h e  a l t e r n a t i v e  i f  f o r  t h e  r e t i r e d  p r o f e s s i o n a l  t o  c o n t i n u e  
t o  p u r c h a s e  “ c l a i m s  m a d e ” i n s u r a n c e  f o r  t h e  r e m a in d e r  o f  h i s / h e r  
r e t i r e m e n t  y e a r s .  F o r  m o s t  p r o f e s s i o n a l s  t h i s  i s  p r o h i b i t i v e l y  
e x p e n s i v e  w i t h o u t  i n c o m e  f r o m  t h s  p r a c t i c e  o f  t h e i r  p r o f e s s i o n .  
F o r  i n s t a n c e ,  s o m e  m a n y  p h y s i c i a n s  p a y  i n  e x c e s s  o f  $50 ,000  a  y e a r  
f o r  “ c l a im s  m a d e "  i n s u r a n c e .



V e r y  t r u l y  y o u r s ,

B IS S  6 HOLMES

R e p r e s e n t a t i v e  B r i a n  s .  P o r t e r
F e b r u a r y  2 3 ,  1 9 9 7

R o g e r  F .  H o lm e s  
\ R F H
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11 March 1997

Honorable Gene Therriault
Finance Committee
Alaska House of Representative!
Juneau, Alaska

Dear Repreaentative Therriault:

I am writing on behalf of the Alaaka State Medical Association Bo-rd of Trustees in support of 
House Bill 58. I would particularly like to address Section 6 regarding the statute of lim itations, 
Section 8 regarding noneconomic damages, and Sections 29 and 30 regarding the expert advisory 
panels.

We support a statute of lim itations of two years, except for infanta. Waiting until two years after 
the incident or age eight, whichever is later, provides time for parents to watch their children 
through most of their developmental milestones. Contact with ths school system  comes within a 
few weeks of ths child's sixth birthday at the latest, and that provide* a societal back-up to the 
parents' observations. Early injuries do not have quiet interludes before expression: brain injury 
is not a discontinuous event.

Unpredictability of noneconomic damages is the single most expensive aspect of insuring against 
liability, and the unpredictability in unlimited damages makes it possible to justify almost any 
insurance premium a company might want. With medical expenses and lost economic value 
paid, a lim itation on the lottery aspect of noneconomic damages makes the system  more 
predictable and thus less expensive for everyone.

Steps to more sharply focus and to define tim elines mors clearly w ill strengthen the expert 
advisory panel system . As currently constituted ths panel system is bring distorted by preemptory 
challenges by counsel from its; intended role as advisory to the court. We believe that tho expert 
advisory panel system has been a useful tool for sorting through the complexities of medical 
liability cases, and that tha system  lhould be preserved.

Thank you far the opportunity to present our ideas on House Bill 58. I would be happy to address 
both any aspect of what I have presented here and any other questions regarding th is important 
piece of legislation.

The Alaaka State Medical Association supports House Bill 58.
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March II, 1997

Representative Gene Therriault 
Co-Chair, House Finance Committee 
Alaska House of Representatives 
State Capital 
Juneau, Alaska 99801

Re HB 58

Dear Representative:

I am writing to you on behalf of State Farm Mutual Automobile Insurance Company and 
State Farm Fire & Casualty Company. State Faim Mutual presently has approximately 32 percent 
of the automobile insurance market in the state of Alaska. State Farm Fire & Casually has 
approximately 43 percent of the homeowners’ market. Collectively State Farm has had significant 
experience with Alaska’s civil justice system which goes back for at least 25 years. It is from this 
perspective that we oiler our comments regarding the bill presently before you.

State Farm Mutual is a mutual company, which means it is owned by its policy holders. The 
premiums it charges its Alaska policy holders are determined primarily by its loss experience in 
Alaska. When State Farm's loss experience in Alaska has been better than expected. State Farm 
has returned premiums to its policy holders. In November of 1987 State Farm Mutual returned 
3.3 million dollars to its Alaska policy holders. In November of 1988, State Farm Mutual 
returned 3.1 million dollars to its Alaska policy holders. Since then. State Farm’s loss experience 
in Alaska has worsened. Over the years 1992-96 State Farm Mutual experienced a pure 
underwriting toss of approximately 1.8 million dollars. Over the same years, State farm Fire and 
Casualty experienced a pure underwriting loss of approximately 23 million dollars. Although 
there are signs that this trend is changing, these losses have been disturbing.

We offer this information because there has been testimony that, insurance rates in Alaska are set 
on a national level and that nothing done in Alaska will affect the price of insurance in Alaska.
We strongly disagree with this proposition. As set forth above, our rates in Alaska are 
determined primarily by our loss experience in Alaska. The fact that we have returned significant 
amounts of money to our Alaska policy holders is irrefutable evidence of this. Other mutual 
companies have also returned money to their Alaska policy holders.
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Co-Chair, House Finance Committee 
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We believe this legislation will improve our loss experience in Alaska. Improvement in our loss 
experience will be reflected in the premiums we must charge for our products. We believe this to 
be true for many other companies as well.

There are several provisions of this legislation we wish to comment specifically on. One of the 
sections we feel strongly about is Section 10, which is the limit on punitive damages We see 
punitive damage claims frequently. Without exception these claims are time consuming and 
expensive to defend. Although these cases are most often successfully defended, they nonetheless 
impose a tremendous burden. The limitation contained in this bill, which we fully support, would 
lessen this burden.

In prior hearings there has been much argument to the effect there are not docvimenied instances 
of adverse jury verdicts indicating there is a problem with punitive damages. We have enclosed a 
copy of a study by Steven Hayward, The Role of Punitive Damages in Civil Litigation; New 
Evidence From Lawsuit Filings. This paper provides empirical support for what we have been 
saying all along: the issue is not necessarily the number of adverse verdicts, but the number of 
claims which are made. Each such daim has to be defended. Each has the potential of effecting 
the value of the underlying claim for compensatory damages. Each imposes a cost. It is no 
surprise to us that this study found that punitive damages claims on average take onc-third longer 
to resolve and play a significant role in the settlement process. This reality is ignored by those 
who choose to focus only on actual verdicts.

The second issue we feel strongly about is the several liability provision contained in Sections 16- 
18. In 1988, the voters in Alaska adopted pure several liability through the initiative process.
The ballot told the voters that the “initiative would make each party liable only for damages equal 
to his or her share of fault". This initiative was approved by approximately 75% of the voters.
Five years later the Supreme Court ruled that fault could be apportioned only to those who were 
formally named as parties to the action. Thus instead of a party being liable only for damages he 
or she caused, a party can now be held liable for damages caused by the fault of another We 
believe this to be contrary what the voters were told in 1988.

We have heard the argument that if these changes are adopted, a defendant may try to blame a 
non-party for a loss and that a plaintiff will be forced to defend an “empty chair" from claims that 
are for ths first time made at trial. We believe this is a specious argument. The basis for any such 
claim would have to be disclosed at the very outset by Rule 26 of the Rules of Civil Procedure.
The usual discovery would also require disclosure of such a claim. There is simply no basis for 
die argument that such claims could be raised for the first time at trial.
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The essence of several liability is that each parly should be held liable only for his or her share of 
fault and no more. Although it is difficult to argue with the fairness of such a fundamental 
proposition, the overwhelming approval the voters gave to the 1988 initiative shows the public’s 
agreement with this proposition. Any mechanism which serves to reallocate fault so that one 
parly ends up bearing the consequences of someone wife’s conduct is unfair and contrary to the 
expressed intent of the voters. Sections 16 and 17 will simply insure that the intent of the voters 
is implemented and accordingly is a provision we fully support

Section 21 of this bill will dramatically change the law on offers of judgment so there is a 
significant incentive to evaluate one's position early and in a responsible way. This section simply 
provides that if a party betters by more than 5% an offer of judgement entered within 60 days of 
initial disclosures, that party may recover reasonable actual attorney fees. There is no such 
present incentive in the law.

The final section we wish to comment on is Section 48, which provides a certain deterrent for 
those that come to court and intentionally make false statements of material fact. We do not 
believe this provision to be controversial and again believe it is hard to argue with the logic of 
such a concept.

There are other portions of this legislation that are important in that they remove windfall.* which 
are currently in the system. Examples of this include Section 23, which provides for a floating 
rate of prejudgment interest. Section 24, which provides that prejudgment interest may not be 
awarded on future d&i lages and Section 11, which reduces future wage loss claims by the amount 
one would have to pay for income taxes. Each of these provisions is fair. Each will reduce a 
windfall currently present in the system. Each will help to further the goals this legislation seeks 
to accomplish.

We thank you for the opportunity to comment on this legislation. If you have questions, please 
let us know as we will be happy to respond.

Sincerely,
LESSMEIER & WINTERS

Michael L. Lessmeier

cc: R ep. Brian P o rte r

3110T.WP0
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The Role of Punitive Damages in Civil 
Litigation: New Evidence from Lawsuit Filings

By Steven Hayward*

-'At

HIGHIIGHTS:

• This study offers new data on the frequency and the 
effects of punitive damages, based on a detailed review 
of more than 1000 lawsuits filed and concluded in San 
Francisco County Superior Court

• Punitive damages are demanded in 27 percent of all 
cases where they are conceivably recoverable.

• Lawsuit filing data show that business and 
government defendants axe four times as likely as an 
individual defendant to face a lawsuit that dem inds 
punitive damages.

• Lawsuits that include punitive damage demands 
take one-third longer to resolve than suits without 
these demands. The average lawsuit in our 1000 case 
sample took 15 months to resolve; cases with punitive 
damage demands took an average of 21 months to 
resolve.

* Steven Hayward is vice president, research for the 
Pacific Research Institute. W illiam S. Loughman, an 
attorney and senior fellow in legal studies for the Pacific 
Research Institute, conducted the research into lawsuit 
filings.

mailto:PRIPP@aol.com


• Punitive damage demands play a significant role in the out-of-court 
settlement process, where the vast majority of lawsuits are settled. 
Punitive damage demands tilt the playing field in favor of demanding 
parties, and increase out-of-court settlement amounts.

• Studies of punitive damage jury verdicts have been interpreted to 
suggest that the risk of receiving an adverse punitive damage 
judgment is remote. Closer scrutiny of the data, we argue, will show 
that the probability of punitive damage awards is vastly understated by 
these studies, in part because the data have been improperly qualified.

Introduction
The controversy over punitive damages in dvil litigation has centered 
around the number of punitive damage awards, and the dollar amounts of 
such awards. Comprehensive data on this issue are scarce because there is no 
complete statistical database of trial verdicts. However, we believe that 
the focus of research on *he number of punitive damage verdicts is misplaced 
to some extent. Focus) ig only on trial verdicts understates the scope and 
nature of the problem because the overwhelming majority of all lawsuits are 
resolved out of court According to surveys of lawsuits, less than 2 percent of 
all cases go to *rial. Looking only at the 2 percent of casei that reach o jury is 
like looking onij' at the visible tip of a large iceberg: it ignores ihe larger 
unseen part below the water line that may do more harm. Thus, to argue that 
punitive damage awards are rare is to miss an obvious point jury verdicts of 
any kind are rare, No one would say, however, that because jury verdicts are 
rare, lawsuits themselves are insignificant or costless. Yet this is the inference 
that has been drawn from various punitive damage studies that focus only on 
trial verdicts.1

The right question to ask about the dvil litigation process is: what is occurring 
in the other 98 percent of cases that are resolved out-of-court? Because 98 
percent of cases are resolved out of court, it is important for researchers and 
for public policy makers to understand what is going on in these cases, and 
how the legal rules, including the relative probability of punitive damages, 
affect the outcomes of the negotiation process for out-of-court settlements.

A large proportion of lawsuits today induae punitive damage demands. 
Because 98 percent of lawsuits are resolved out-of-court, an important 
threshold question to answer is: Do punitive damage demands in lawsuit 
filings have a significant effect on the out-of-court settlement process?

1 For example, the recent federal Department o f Justice estim ates of d v il suit verdicts in state 
courts, discussed below, generated num erous newspaper headlines to the effect that "punitive 
damages are rarely awarded."



In an attempt to shed light on this question, the Pacific Research Institute 
conducted a detailed examination of more than 1000 lawsuit filings in San 
Francisco County Superior Court. We conclude that punitive damages are 
used as a weapon to generate more favorable out-of-court settlements, 
especially against business and government defendants.

What Lawsuit Filings Data Tell Us
Most punitive damage studies focus on verdicts in the handful of case* that 
proceed to trial. There are no empirical studies that examine how often, and 
against whom, punitive damage demands are employed.

In an attempt to shed light on these issues, we have scrutinized a month's 
worth of lawsuits filed between January 2,1991 and February 1,1991 in the 
Civil Division of the California Superior Court for the County of San 
Francisco. There were 1,024 lawsuits filed in this venue during this time 
period. Our analysis seeks to determine what patterns exist with respect to 
the distribution of claims for punitive damages and statutorily mandated 
multiple damages. We reviewed each case to determine the type of case, the 
principal cause of action claimed, whether punitive damages were demanded, 
how the case was resolved, and how long it took to resolve. We picked cases 
from 1991 because over 98 percent of cases from this time period had been 
resolved, either b y  trial, settlement, or dismissal, so most could be traced out 
to their conclusion. (A complete description of the methodology used in 
surveying and classifying these cases is available upon request.)

The highlights of the analysis of these cases include:

• 78 percent of all punitive damage demands were filed against a 
business defendant (See Figure 1 below.)

• Government defendants face punitive demands in more than one- 
third of lawsuits filed against government agencies. (See Table 1 
below.)

• Lawsuits that include punitive damage demands take about six 
months longer to resolve than lawsuits that do not include punitive 
damage demands.

• The probability of a punitive damage award if a case proceeds to trial 
is 14 percent or higher. For business defendants, the probabilK.y is more 
than 20 percent



Of the 1,024 cases we examined, nine (9) cases were designated by the court as 
"seeded" and were unavailable for study. This left a pool of 1,015 lawsuits for 
study. 537 of these 1,015 cases, or 52.9 percent, were based on one of thtee 
principal causes of action where punitive damages are recoverable:

1) common law tort;
2) statutory tort or other statutory dvil action; or
3) contract.*

The remaining dvil filings within this pool—478 cases—consisted of dvil 
law categories where punitive damages are not available or only very rarely 
available. These categories indude equity causes of action (such as requests 
for a temporary restraining order); family law matters (chiefly dissolution of 
marriage proceedings); and dvil petitions (such as a name change, to confirm 
an arbitration award, or to compel an audit entry).

Punitive damage demands were induded in 145 of the lawsuits. This 
represents on’y 14 percent of the total pool of lawsuits, but 27 percent of the 
suits in areas where punitive damages are generally available (145 out of 537). 
Of these 145 filings, 112 or 78 percent were filed against a business defendant. 
This breakdown is displayed in Figure 1 below.

Figure 1: Distribution of Punitive Damage Demands by Type of Defendant

* Although punitive dam ages are not nenru ily  recover able in contract lawsuits, many contract 
su its nowadays include secondary causes of action, such as fraud or "bad faith," which can 
suffice as a for punitive damage*. For this rcasan, cmtract cases have been included in the 
pool of cases w hich can potentially involvr; a viable daixr far punitive or statutory damages.



Of the 1,015 cases reviewed, only 22 went to trial, or 2.1 percent. This is 
comparable to the trial rate estimated in the Department of Justice study, and 
is consistent with most studies of lawsuits. Seventeen of these 22 cases were 
tort, statutory, or contract cases (in which punitive damages may be alleged). 
Of these 17 cases, seven were court trials (heard by a judge instead of a jury) 
and 10 were jury trials. Business entities were the primary defendant in 11 of 
the 17 trials; government entities and individuals were named as the primary 
defendants in three trials. Six of the 17 cases (two court trials, and four jury 
trials) included punitive damage demands. Two of the 17 cases settled during 
trial. Of the remaining 15 cases, plaintiffs won in seven of the trials, while 
defendants won eight. No punitive damages were awarded in these verdicts.

Table 1 categorizes cases according to the type of primary designated defendant 
(individual, business entity, government entity, and non-profit organization). 
Table 2 displays the same data s ccording to type of case instead of type of 
defendant. The data in these tables demonstrate that punitive damages are 
overwhelmingly alleged against business entities. Businesses face punitive 
damage demands roughly four times as often as individuals.

Government Agencies Frequently Targeted
Another remarkable feature is apparent in Table 1: Government entities face 
punitive damage demands more than one-third of the time (35 percent). 
While defenders of punitive damages argue that punitive awards are 
necessary to prevent allegedly gross negligence, malice, or willful harm by 
businesses, such malicious behavior can hardly be just as frequently alleged in 
government But government entities, like businesses, are perceived to have 
"deep pockets" and make attractive targets for punitive damage demands. 
Thus, taxpayers, and not just business interests, bear the direct cost of 
punitive damages. Many of the lawsuits brought against government, and 
defended at taxpayers' expense, are patently frivolous. For example, in one 
case from our research, Buford v. California Department of Real Estate, the 
plaintiff demanded $3 million in punitive damages because the agency had 
refused to grant him a real estate license. The Department of Real Estate had 
to answer the suit in court, pointing out that the plaintiff was a convicted 
felon.

Another notable suit was Shervin v. California State Police. Alleging that 
five state police officers had burst into his home without a warrant but on the 
direct orders of Governor Deukmejian, Shervin demanded punitive damages 
based on seven different allegations, including "organized conspiracy, 
racketeering and /o r extortion, to subvert the court and to obstruct justice."



Additional allegations included "torture/' and the accusation that the 
California State Police were engaged in "an extensive, continued and 
perpetual gigantic organized conspiracy" of an unspecified nature. This was 
t h e  f o u r th  such lawsuit Shervin had brought against various government 
agencies in recent years, all defended at taxpayer expense.

Table 1: Civil Litigation Filings in Common Law Tort, Statutory Tort, and 
Contract Cases, and Punitive or Statutory Damage Claims Free uency by 
Category of Primary-Designated Defendant, 1991

INDIVIDUALS (as primary-designated defendant) !

Category of case: Total # of cases:
Punitive damages 
demand included:

Common law tort: 169 16
Statutory tort/actions: 1 0
Contract 34 5

Totals: 204 21 1
Frequency of punitive damage claims: 10.29%

BUSINESSES (as primary-designated defendant)

Category of case: Total # of cases:
Punitive damages 
demand included:

Common law tort 184 74
Statutory tort/actions: 26 19
Contract 80 20

Totals: 290 113
Frequency of punitive damage claims: 38.97%

GOVERNMENT ENTITIES (as priznary-designatec defendant)
ir

Category of case: | Total # of cases:
Punitive damages 
demand included:

Common law tort 25 6 
Statutory tort/actions: 6 4 
Contract 6 3 

i Totals: 37 13
Frequency of punitive damage claims: 35.14^

NON-PROFIT ENTITIES (as primary-designated defendant)

Category of case:
Punitive damages 

Total # of cases: demand included:
Common law tort 5 0 
Statutory tort/actions: 0 0 ( 
Contract 1 0 

Totals: 6 0
Frequency of punitive damage claims: 0^4 !



Table 2: Distribution of Punitive and Statutory Damages Claims Among Civil 
Filings by Category of Lawsuit; 1991

Common Law Tort Cases

Totals 
P.D.s as %

Primary Designated Defendant 
(Punitive Damage Claims in Parenthesis)

Individual | Business | Gov't Entity | Non-Profit
169 (16) 184 (74) 25 (6) 4 (0) j 

9.47% 40.22% 24.0% 0%
! PDs for all common law tort cases: 24.87% (96/382) j

Statutory Tort Cases

Totals 
P.D.s as %

Primary Designated Defendant 
(Punitive Damage Claims in Parenthesis)

Individual | Business | Gov't Entity | Non-Profit
1 (0) 26 (19) 6 (4) 0 (0)

0% 73% 66% 0% |
! PDs for all statutory tort cases: 66% (23/33) i

1 Contract Cases
Primary Designated Defendant j 

(Punitive Damage Claims in Parenthesis)
Individual 1 Business | Gov't Entity J Non-Profit

Totals 
P.D.s as %

34 (5) 
14.71%

80 (20) 6 (3) 
25% 50%

1 (0) 
0%

PDs for all contract cases: 23.14% (28/121)

Duration: Punitive Cases Take Longer to Resolve
Another significant finding of this sample of lawsuit filings concerns the 
average duration of the cases. We assigned a duration value to each case in 
the sample; The purpose of this analysis was to gauge the length of time until 
each case was resolved, and to see whether lawsuits that included punitive 
damage demands were concluded more quickly or less quickly than lawsuits 
that did not demand punitive damages. Our analysis of the duration of cases 
showed that lawsuits that did not include a punitive damage demand were 
concluded in an average of 15 months, while punitive damage lawsuits 
required an average of 21 months to conclude—a six month difference.

It is difficult to know whether this distribution of case filings, punitive 
damage demands, and average duration to resolution holds constant in the



case filings in other jurisdictions. But for purposes o f  illustration only, if this 
distribution were roughly similar in all the jurisdictions covered in the 
Department of Justice estimates, it would suggest that a business defendant 
facing a punitive damage demand would have about a 14 percent probability 
of receiving an adverse punitive damage judgment at triad—substantially 
higher than the 5.9 percent of trials that resulted in punitive damages in all of 
the trial verdicts considered as a whole in the DoJ study.2 It should be 
emphasized here that many of the 75 counties included in the DoJ study, such 
as Washington state counties, do not allow or severely restrict punitive 
damages, so the overall probability in areas allowing punitive damages is 
certainly much higher than 14 percent.

Asking the Right Questions: The Dynamics of Lawsuit Settlement
To appreciate fully the significance of the findings of our analysis of lawsuit 
filings, it is necessary to understand how punitive damage demands may 
affect the calculus of out-of-court settlement demands. A review of the 
scholarship about this subject will establish the following conclusions:

1. The u n p r e d ic ta b i l i t y  o f  a prospective punitive damage award 
contributes significantly to the u n c e r ta in ty  (and therefore the r is k ) of a 
court trial outcome.

2. Both the uncertainty posed by the prospect of unlimited punitive 
damages, combined with the relative probability of a punitive damage 
award if a case goes to jury trial, provide litigants who demand 
punitive damages with potent leverage against risk-averse defendants, 
and tip the balance in settlement bargains in favor of litigants with 
weak or even frivolous cases.

As mentioned previously, concentrating on trial verdicts overlooks "where 
the action is" in dvil litigation: out-of-court settlements. We are not 
suggesting that verdicts are unimportant To the contrary, punitive damage 
verdicts are like the tip of the proverbial iceberg. The small number of trials 
affect decisions in the vast majority of lawsuits that do not proceed to trial. 
Verdicts are "information signals" for litigants. Even Stephen Daniels and

2 The calculation far this figure is s s  follows: In our case sam ple, 38J5 percent of business cases 
include a punitive dam age demand. The Department o f Justice report estimated that there 
were 5,240 tort cases against a business defendant in its sam ple o f cases from 75 counties.
H olding constant from our sample, this w ould suggest that 2J3Y7 of these cases included punitive 
damage demands (385% of 5,240 cases). If w e sssum e that the proportion of punitive verdicts is 
in parity w ith the distribution of punitive dem ands (Le., 78 percent against business), then 284 
of the 364 punitive verdicts in the DoJ study w ere against business defendants. These 284 
verdicts represent 14 percent of the 2,107 cases.



Joanne Martin, who are strong proponents of punitive damage awards, note 
that "jury verdicts in the minority of matters actually adjudicated play an 
important role in determining the worth, or settlement value, of dvil 
matters filed but not tried."3

To get a proper perspective on how this process works requires a 
consideration of the basic dynamics of a lawsuit. There is growing scholarly 
literature that offers several models of decision-making in the litigation 
process, esperially in cases involving doubtful or even frivolous legal daims. 
"Situations involving litigation are a paradigmatic case of bargaining 
conflict," Kip Viscusi has written, and hence susceptible to illumination 
through game-theory and dedsion-tree models.4 As professors Robert Coo ter 
and Daniel Rubinfeld of U.C. Berkeley have noted, "The attributes of 
litigation bargaining—rivalry, communication, side payments, 
interdependency, and uncertainty—characterize bargaining games as analyzed 
in microeconomics."5 This approach can help clarify the role of punitive 
damages in changing the calculus of settlement between litigating parties.

The first thing to understand about lawsuits under American law is that the 
plaintiff has the opening strategic advantage: even a plaintiff with a weak case 
places the defendant in the position of having to defend himself (and 
therefore incurring legal costs), or else the defendant will be liable for the full 
claim on a default judgment. Hence, even a defendant facing a suit without 
merit is often willing to pay an amount that is less than his prospective 
defense costs to settle the case and "make it go away." According to various 
studies, the cost of defense in an average tort lawsuit ranges from $6000 to 
$10,000, depending on the kind of suit.6 A litigant with even a mildly 
plausible basis for an average suit can often expect a nuisance settlement 
value within this range. Professors David Rosenberg and Stephen Shavell of 
Harvard Law School comment "By filing a claim, any plaintiff, and thus the 
plaintiff with a weak case, places the defendant in a position wher; he will be 
held liable for the full judgment demanded unless he defends himself.
Hence, the defendant should be willing to pay a positive amount in 
settlement to the plaintiff with the weak case—despite the defendant's 
knowledge that were he to defend himself, such a plaintiff would 
withdraw."7 University of Michigan economist Avery Katz adds that in

3 Stephen Daniels end Joenne Martin, 'M yth and Reality in  Punitive Damage*," 75 M innesota  
Law Review  1-64 (October 1990), p. 28.
4 W. Kip Viscuai, "Product Liability litig a tio n  w ith Risk Aversion," Journal o f Legal Studies, 
VoL XVn (January 1968) p. 120.
5 Robert D. Coofeer and Daniel L. Rubinfeld, "Economic A nalysis o f Legal Disputes and Their 
Resolution," Journal o f Economic Literature, VoL XXVII (September 1989), p. 1069.
6 J. Kakalik and N . Pace, Costs and Com pensation Paid in  Tort Litigation (Santa M onica: 
RAND Corporation Institute far Civil Justice, 1986).
7 D. Rosenberg A S. Shavell, "A M odel in  Which Suits Are Brought for Their N uisance Value," 
5 International Review  o f la w  and Economics (19S3), p. 3.



many cases "the defendant is willing to pay a settlement up to the amount of 
his defense costs in order to avoid having to respond to the plaintiff's 
complaint."8

The main determining factor of whether a filed lawsuit will yield a 
settlement to the plaintiff is the "threat credibility" of the suit, i.e., whal is the 
probability of a verdict favorable to the plaintiff if the case goes to trial, and 
what is the likely amount of damages that the plaintiff could win? The 
scholarly models of the out-of-court negotiation process suggest that an 
increase in th t prospective amo’int of a jury verdict increases the likelihood 
of a settlement offer by the defendant, and tends to increase the amount of 
such settlements. Professors Kathleen Engelmann and Bradford Cornell 
argue that "it is almost invariably the case that increasing the cost of litigation 
increases the probability of settlement."9 Professor Barry Nalebuff of 
Princeton University concurs, noting that "an increase in the court award . . .  
raises the probability of settlement." 10

This can be true even in frivolous or marginal lawsuits, or lawsuits with a 
doubtful chance of success at a trial. Professor Katz comments: " ihe main 
reason that frivolous suits are not always met with a blanket denial and 
refusal to negotiate, of course, is that the defendant rarely knows the merits of 
the claim with certainty. Since refusing to take a valid claim seriously can be 
quite costly, a frivolous plaintiff may be able to take advantage of the 
defendant's uncertainty regarding the claim's validity to extract a substantial 
settlement" Moreover, Katz adds, "higher trial costs raise the defendant's 
benefit from settling with valid claimants and makes him more willing to 
tolerate the cost of settling with strike suitors."11

The point is: punitive damage demands will often tip the balance of power in 
bargaining to the plaintiff, even one with a weak or frivolous case. It does so 
in two ways: by increasing the size of a prospective jury award (by an 
unpredictable and potentially enormous amount) if the case is taken to trial, 
and by increasing the legal costs that a defendant will have to incur to fight 
the suit at trial. First, to use a hypothetical example: while a $50,000 lawsuit 
with arguable merit might have a settlement value of $20,000 or $30,000, a 
$50,000 tawsuit that also demands $200,000 in punitive damages is no longer a

8 Avery K its; "The Effect a t Frivolous Law suits on the Settlement of Litigation/' International 
Review o f la w  and Economic*, Vol 10 (1990), p . 4
9 Kathleen Engehnann and Bradford Cornell, "M easuring the Cost of Corporate Litigation: Five
Case Studies," Journal o f Legal Studios, VoL XVII (June 1988), p. 397. For a general discussion of 
this p o in t see John P. G ould, "Ihe Econom ics of Legal Conflicts," Journal o f Legal Studies, VoL 
2, N o. 2 (June 1973), pp. 279-300; Ludan Arye Bcbchuk, "Suing Solely to Extract a Settlement 
Offer," Journal o f Legal S tudies, V o l XVU (June 1988), pp. 437-450; Cooter and Rubinfeld, op a t. 
1(1 Barry Nalebuff, "Credible Pretrial N egotiation," R A N D  Journal o f Economics, VoL 18, No. 2 
(Summer 1987), p. 206.
11 K att, op c it, p. 4 ,5 .



$50,000 lawsuit fo r  purposes of settlement. The presence of a punitive 
damage demand provides leverage for the plaintiff to force a higher 
settlement value from the suit. Second, the presence of a punitive damage 
demand often requires a more extensive, more costly, and more time- 
consuming defense by the defendants. Most punitive damage demands are 
based on claims of intentional wrongdoing or "conscious disregard" of the 
rights of the litigant Defending against such extraordinary claims usually 
requires a more expensive discovery process than ordinary damage claims. In 
addition to a discovery process about the basic facts of the injury or fraud 
involved in the tort allegation, determining the malicious intent of the 
defendant will involve more extensive, and therefore more expensive, 
document searches and depositions.

The key dynamic of the out-of-court settlement process is u n c e r ta in ty .  
Obviously if the outcome of jury trials were highly predictable, few if any 
cases would ever go to trial. The parties would always settle. It is the 
uncertainty of trial outcomes that has led to a thriving market for jury verdict 
data services, which are intended to provide at least some guidance to 
litigating parties to help estimate the risks of trial and the parameters of a 
reasonable settlement. Punitive damage demands add dramatically to the 
uncertainty of out-of-court settlement deliberations. The inclusion of a 
punitive damage demand increases the potential amount of an adverse jury 
award by an unpredictable degree, since punitive damages are unlimited.

To judge how serious a factor this is, it is necessary to consider the probability 
of receiving a punitive damage verdict if a case is taken to trial The 
plaintiff's leverage is only effective if the threat of extracting punitive 
damages from a trial is credible. What makes a punitive damage demand 
credible in the eyes of a defendant? The studies that minimize the number of 
punitive damage awards are highly misleading on this point

For example, the recent Department of Justice study's estimates on dvil 
lawsuits seems to suggest that because so f e w  cases result in punitive damages 
(364 out of 762JOOO cases filed, or .0004 percent), the direst of a punitive 
damage demand in a lawsuit pleading is not very credible.12 But this is to 
miss something rather obvious in the DoJ statistics: because only 15 percent 
of the lawsuits actually went to trial, the relevant question to ask is: w h a t is

12 ' C ivil Jury Casm and Verdicts in Large Countie*," U S . Department of Justice, Bureau of 
Justice Statistics, Spedal Report NCJ-154346, July 1995. It is important to talcv: .iota of the 
m ethodological difficulties w ith this study. W hile the study purports to represent a review of
762,000 case filings and 12/100 jury verdicts, in  fact tha Department of Justice only scrutinized a 
sam ple of these cases. It is  from  these sam ples that extrapolations are made in  the various 
tables in the study. Tha sam ple size is not divulged. This is w hy w e have consistently referred 
to the DoJ's figures as "estimates." Finally, the Department of Justice study does not provide a 
state-by-state breakdown, so  it is im possible to offer observations specific to California based 
on their estimates.



th e  r isk  o f  r e c e iv in g  a p u n i t iv e  dam age  ju d g m e n t  i f  a case  is b ro u g h t to  tria l?  
The 364 punitive damage verdicts in the DoJ estimates take on a new 
significance if pondered in this fashion: they amount to 3 percent of the 12,000 
cases tried, or 5.9 percent of verdicts in which the plaintiff was the winner. 
Three percent, or even 5.9 percent, still may not seem very substantial to 
outside observers who do not bear the risk themselves, but it is crucial to 
remember, however, that many if not a majority of these cases that went to 
trial d id  n o t  in c lu d e  a p u n i t iv e  d am age  d em a n d  as a p a r t  o f  th e ir  p lea d in g . 
Secondly, the DoJ statistics do not tell how many of the suits that included 
punitive damage demands, or how many of the verdicts that included 
punitive damages, were suits brought against busin esses  as opposed to 
in d iv id u a ls . (The Department of Justice has the data to make this breakdown, 
but chose not to report it in its study.)

The disaggregated figures in Table 3 below, taken from the Department of 
Justice estimates, tell the story more clearly.13 Although the DoJ estimates are 
severely limited because they do not tell us whether the defendant in these 
verdicts is an individual or a business, and does not tell us what proportion 
of the cases that went to trial sought punitive damages, they do confirm that 
the probability of receiving a punitive damage award is significant14 For 
example, in employment law cases (nearly all of which were brought against 
business defendants), we see that 26.8 percent of all verdicts included punitive 
damages, with a hefty median punitive award of $179,000.

13 These data appear aa Tabic 8 on page 8 in the Department of Justice study.
14 As pointed out above, the DoJ did not actually analyze 762,000 cases on s  case-by-case basis. 
It would take years to conduct such an analysis. But unless a substantial sample of cases is 
analyzed doaciy, it is im possible to answer som e key questions about what is  happening. The 
DoJ does not estim ate hew  many of the 762,000 suits requested punitive damages as a part of 
thdr filing, or how  m any of ths 12/XX) that w ent to trial included punitive damage dem ands. 
But without know ing this, it is difficult to judge the significance of som e of the DoJ findings. 
For example, w hile the DoJ study notes that cmly 13 out of 403 m edical malpractice verdicts 
included punitive dam ages, the study does not say—because the DoJ doee not k n ow -h ow  many 
of those 403 cases dem anded punitive damages as t  part of their case filing. Although the DoJ 
estimates do break dow n suits filed against individuals and filed against business, it does not 
reveal how m any of the suits against business that went to trial included punitive damage 
demands. Again, the DoJ cannot know this without actually examining each and every esse  
filing. Because the DoJ study is based on estim ates instead of a hard count of actual cases, it 
cannot tell us m uch that is  meaningful about the relative risk posed to defendants who face 
punitive dam age dem ands.
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Table 3: Punitive Damage Awards for Plaintiff Winners in Civil Jury Cases in
State Courts in the Nation's 75 Largest Counties,, 1992

Plaintiff winner 
cases

A m ount o f p u n itive dam ages aw arded to  
plain tiff w inners

% of plaintiff 
winner cases 
w ith punitive 
dam ages

No.
awarded
punitive
damages

To of
caue
receiving
punitive
danutgis

T otal M edian M ean
Over
S250K

Over
$1

znilL

Case type: 
All jury cases 364 5.9 $267379,000 $50,000 $735,000 23.7 11.6
Tort cases 190 4.0 91,477,000 36,000 481,000 22.7 10.1
Automobile 55 2.4 35,535,000 25,000 641,000 19.9 7.5
Prem ises liability 15 1.7 1,272,000 40,000 87,000 0 0
Product liability 3 2.2 40,000 9,000 12,000 0 0
Intentional tort 38 18.5 10,926,000 25,000 286,000 13.8 8.5
M edical m alpractice 13 3.1 3,120,000 199,000 245,000 31.8 0
Profsni malpractice 15 15.7 6,077,000 250,000 412,000 44.0 8.5
Slander/libel 8 29.8 1341,000 47,000 164,000 34.2 0

Toxic substance 13 6.2 26,420300 1,692,000 1,994,000 54.7 54.7
Other tort 30 7.2 6,746,000 100,000 226,000 20.9 10.9

Contract cases 169 12.2 169328,000 52,000 1,003,000 24.4 12.6
Fraud 38 21.2 7339,000 45,000 191,000 18.9 10.4
Seller plaintiff 24 5.6 1321,000 22,000 51,000 0 0
Buyer plaintiff 47 12.4 27,446300 27,000 581,000 3.6 11.1

Employment 46 26.8 132,759,000 179,000 2,875,000 42.1 26.1
R ental/lease 11 11.3 399,000 50,000 37,000 0 0
Other contract 2 1.8 365,000 145,000 162,000 44.4 0

Real property cases 5 11.7 6,873,000 85,000 1375,000 40.0 40.0

Another point should be made from the DoJ estimates. While defenders of 
unlimited punitive damages prefer to use m ed ian  punitive award figures 
because a few large awards can skew average  award figures, this point can be 
turned on its head. The large disparity between median punitive award 
amounts and average award amounts ($50,000 and $735,000 respectively in 
the DoJ estimates) highlights the unpredictability of punitive awards. As our 
previous report on punitive damages in California showed, there was a huge 
range in punitive damages awarded between 1990 and 1994, demonstrating 
that punitive damages are unpredictable and arbitrary.19 In California cases 
during this period, die range of punitive awards runs from 710 times 
compensatory damages to .0001 times compensatory damages. (In one case, a 
defendant who was not assessed any compensatory damages was nevertheless

15 P unitive Damages in  California: A  Prelim inary Report (San  Francisco: Pacific Research 
Institute, 1995).



hit with $62,000 in punitive damages.) It is precisely this uncertainty that 
provides the plaintiff with additional leverage in the settlement process.

Conclusions
The California statutes governing punitive damages use exceptionally strong 
language to prescribe when punitive damages are appropriate. Punitive 
damages should be awarded where there is "dear and convincing evidence" 
that a defendant has behaved with "malice," or has engaged in "despicable 
conduct which is carried on by the defendant with a willful and consdous 
disregard of the rights or safety of others." Other descriptions indude 
"oppression, intentional misrepresentation, deceit, or concealment of a 
material fact..."  Unless it is implausibly assumed that such extraordinary 
behavior is rampant and pervasive in California, the frequent appearance of 
punitive damage demands in lawsuit filings is evidence that they have 
become simply a regular litigation tactic.

It is not persuasive to say that the frequency of punitive damage demands 
have little or no effect on the cost and outcomes of litigation. The uncertainty 
and risk posed by potential punitive damage awards magnifies the leverage of 
such demands in out-of-court settlements. The prospect of "runaway juries" 
is far from fanciful. Even judges have felt compelled to speak out about this 
phenomena. In a recent Califcrn'a trial involving an employment dispute 
that resulted in an $80 million punitive damage award, the trial judge set 
aside the verdict, noting:

"This award is so disproportionate to the injuries, damages and 
conduct, and so unsupported by the evidence it shocks the 
conscience of this court to the point that the court cannot 
countenance such a result and feels compelled, despite its respect 
for the jury process, to grant a new trial . . .  Punitive damages 
award is excessive and clearly motivated by passion and prejudice 
[of the jury]. The award does not bear a reasonable relationship to 
the nature of defendant's action and the extent of plaintiffs' 
injuries."16

Despite the admonitions of California statutes that there be "clear and 
convincing evidence" of extraordinarily deliberate malicious behavior, it is 
clear that new guidelines and limitations on punitive damages are needed.

16 Lane v. Hughes Aircraft Company, Loa A ngeles County Superior Court Case N o. BC 075 519 
(December 15,1994).
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March 11, 1997

Representative Mark Hanley, Co-chairman
Representative Gene Therriault, Co-chairman
House Finance Committee
State Capitol
Juneau, AK 99801-1182

Dear Representative Hanley and Representative Therriault,

HB 58, making important changes in Alaska’s tort law, will be before the Finance Committee this 
week. This is a priority issue for the National Federation of Independent Business. With 4,400 
Alaska members, NFTB/Alaska is the states largest small-business advocacy organization. NFIB 
represents the entire spectrum of independent businesses, from one person “cottage” operations to 
quite substantial enterprises.

NFIB is interested in changing Alaska’s tort laws to make the civil justice system more fair, more 
efficient and less costly. That is the purpose of HB 58. This bill allows for appropriate compensation 
for persons injured through the fault of others. There is no limit on economic damages such as 
medical costs and lost wages. It does put a reasonable cap on additional awards for damages such as 
pain and suffering. It prohibits punitive damages unless deliberate disregard for another person is 
shown. It also puts sensible limits on punitive damage awards.

NFTB/Alaska strongly supports putting reasonable limits on non-economic and punitive damages. 
When there are no limits on damages, any business may be just one lawsuit away from being put out 
of business. The unpredictability of what a jury may award often forces insurance companies to settle 
out of court too soon for too much money. This drives up the cost of liability insurance.

NFTB/Alaska believes HB 58 will help control the costs of personal injury cases while assuring 
appropriate compensation for persons injured through no fault of their own. NFIB/Alaska urges 
support forHB 58.

Sincerely,

Thyes J. Shaub 
on behalf of NFTB/Alaska

217 Second Street, Suite 206 .Juneau, AK 99801. 907-46J-5118 . Fa* 907-463-5128 
Tbt Guardian of Small Butlnats for Fifty Ytart
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Mr. Gtrne Therriault 
Co-Chairman, House Finances 
State Capitol, Room 517/15 
Juneau, AK 99801-1182

Dear Representative Therriault:

I'm writing this letter to encourage your support of tort refonn. I appreciate the efforts 
that you expend on our behalf. As you may know, I was instrumental in founding the 
original tort refonn effort in Alaska, called the Citizens' Coalition for Tort Reform. We 
got some tort refonn established in 1986, and were successful in getting the initiative on 
the ballot in 1988. Clearly not enough was done. The bill introduced by Senator Miller, 
and its running mate, Representative Porter's SSHB58, will certainly go a long way 
towards solving the problems that present us.

While it may be true that in 1976 only doctors and other small groups were affected, it is 
now the case that absolutely everyone in Society is affected. I most recently had a 
conversation with Oren Seybert of Penninsula Air. They had the unfortunate occurrence 
of an airplane disappearing with its passenger on board. The passenger's economic value 
is computed to be more than one million dollars. Unfortunately, Oren is in the unenviable 
position of being completely unable to obtain more than one million dollars in insurance,
It is not only the cost inter ests of insurance, but the availability, that often affects decisions 
of businesses and professions in the State of Alaska.

Mr. Jim Jordon, of the Alaska State Medical Association, has been kind enough to 
forward two articles which I would like to bring to your attention. They are written by the 
American Academy of Actuaries. Once in my life I wanted to be an actuary, until I found 
out how little contact actuaries have with their fellow human beings. Having said that, 
they are very excellent at analyzing numbers in a dispassionate way, This analysis would 
appear to confirm what many of us have been thinking and saying for a long time.
MICRA Reform in California has been demonstrably effective. California doctors now 
pay less for the same level of malpractice insurance than Alaska Doctors pay. No one, I 
think, would believe that Californians are less litigious than Alaskans. It simply shows the 
effectiveness of the Tort Reform legislation passed in 1975. The article also points out 
that tort reforms are ineffective when passed piece-meal. We have heard numerous 
arguments over the years that tort refonn should be incremental, that we should do a little 
bit at a time. I for one have resisted those arguments because every time a small piece of



legislation has passed, everyone says tort reform is done, and since it's a controve"ial 
subject, they don't want to touch it again for the next four, five, or ten years. Meanwhile 
it's like having a bucket with ten holes in it, and one hole is plugged; the bucket still leaks 
at a very rapid rate.

A cap on non-economic damages, the prohibition of recovering from collateral sources 
and mandated structured periodic payments, are key elements to this tort refonn. The 
MICRA Legislation included limitations on contingent fees. The pro-active way of 
making that statement is that in effect, more money is left for the truly injured client. The 
point is made in these articles, however, that that contingent fee is usually a fixed sum of 
money, regardless of risk involved in the case. A truly contingent fee would take less 
money from a case that was an open and shut case, as opposed to those in which there 
was considerable doubt. I can assure you that the standard practice in the Alaskan Legal 
Community is to take a fixed percentage of the case, regardless of risk. Those trial 
attorneys who are fortunate enough to be in the position of having the "Oh my God" case 
come through the door, are virtually ar*sured of being millionaires as the result of the 
outcome of a single case. That seems a little unbalanced.

I'm enclosing, for your perusal, an analysis of a case that occurred in Alaska in 1987. 
Essentially Mr. Justice was involved in a bar fight, presented himself to the Emergency 
Room at Alaska Regional Hospital, which subsequently has become Columbia Hospital. 
He was thoroughly examined and sent home. He returned almost exactly 24 hours later, 
in the early morning hours, and was again examined and no material findings were 
produced. He then left to go to California. He was extensively evaluated in California, 
including CAT-scans and MKTs, for persistent headaches, and was admitted twice in 
California with no findings noted. On the third admission, he presented with symptoms of 
a cerebral hemorrhage, and was subsequently discovered to have a Berry aneurysm, which 
is a congenital malformation that he had prior to his altercation in the bar. It is 
noteworthy that he left Alaska neurologically intact, with the appropriate measures having 
been taken.

He elected to sue in California, which by then had enacted the MICRA Reform mentioned 
in the previous part of this letter. As a result of that, there was a cap on non-economic 
damages. He had mandated periodic payments for his economic damages. There were 
limitation on the amount of money that the attorney could recover, and he had no 
collateral source at that time from which to recover.

After having received the benefit of this life-time benefit in California, he returned to the 
State of Alaska. He sued the doctors and Alaska Regional Hospital, and shortly before 
trial, dropped the doctors. The jury was never permitted to know that he had received full 
compensation under the California Mi era Act. The jury returned a verdict of "guilty", and 
assessed damages. We have enclosed an analysis of these damages, with those paid by 
California on the left, and those paid by Alaska on the right. You can see dearly that the

Pag* 2 - Gene Therriault



cost to settle the same case in California was one-third of that in Alaska. Another way of 
stating it is, that Alaska health care consumers pay three times as much to injured victims 
as California health care consumers do. In the end, all the money comes from the patients 
or their payors. This is a clear and egregious example of why collateral sources need to be 
limited. You will hear time and time again that "Tort Reformers* are trying to rig the Jury 
system. Nothing could be further from the truth. We'd simply like the Jury to know the 
whole truth and nothing but the truth, and if that were the case, we believe that they 
would come to a sensible verdict.

I appreciate the opportunity to present you with this information, and I would be most 
happy to discuss any part of it. (I have read the Justice file, including the examinations in 
the E.R. myself, and therefore I can promise you that it did ha ppen as indicated.)

Pag* 3 - Gen* Therriault
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In November of 1987, MICA went to trial on the Justice v. Humana Hospital Case. 
MICA insured each of the three defendants including the hospital on a “tail” policy purchased 
when Humana brought Community Hospital. The two physician defendants were dropped the 
day before trial by the plaintiff’s attorneys and the hospital became a single defendant.

CASE FACTS:

Justice was seen in the emergency room on two occasions in May of 1982 for injuries 
received from a fall in an Anchorage bar. The visits were both in the middle of the night and 25 
hours apart. 48 hours later the patient presented himself to Los Angeles County Hospital where 
he was admitted and discharged the next day. He was admitted yet again five days later, 
discharged and finally readmitted twelve days later comatose with a right sided hemiplegia.

LEGAL ACTION:

Separate suits were filed in California and later in Alaska. L.A. County made a 
settlement with an agreement that if the plaintiff was successful in Alaska, L.A. County could 
recover 1/3 of the Alaska award to a maximum of $300,000.

TRIAL RESULTS:

MICA tried to join L.A. County Hospital in a joint defense. Certainly they were 
‘ responsible for the last and longest treatment. Our court would not allow this and further would 

not allow any negligence by L.A. County to be a defense. The outcome was a verdict with the 
plaintiff 10% negligent and Humana 90% negligent. The verdict was an award totaling 
$1,304,244 with add-ons for prejudgement interest and Rule 82 increasing the award to in 
excess of $2,000,000.

TORT REFORM EFFECTS:

The cost to Alaska to pay for the plaintiff who had already received retribution in
California is substantial. Tort Refonn legislation would have had an absolute impact on the
results of this case. Under Tort Reform legislation-
• the extent of L.A. County’s negligence would have to be considered;
• the percentage of fruit for Humana would be affected under joint and several 

liability;
• collateral source from the L.A. settlement would have to be offset and;
• a cap on non-economic losses would have impacted the judgement

MICA feels this is an excellent representation of the positive effects of California tort 
refonn. Because of the positive effects of California tort reform. Because of our own laws, 
Alaskans paid in the extreme for a plaintiff that had been compensated elsewhere. Our analysis 
of the Justice case leads us to the irrevocable conclusion th2 t tort reform legislation will decrease 
costs to Alaska and its citizens.



COMPARISON OF RESULTS IN JUSTICE 
With Mandated Structured Settlements

California
(WITH Tort Reform)

($1,344,090) $32,000 paid 
per year for life
expectancy of 42 years $ 305,615

$75,000 payment on
July 1,1995. 28,1‘.'3

$200,000 payment on
July 1,2005. 28,101

$400,0G0 payment on
July 1,2015. 22,125

Present value of future
payment of total jury
verdict of $2,019,000
as of July 1, 1985. $383,958

Plus cash payment on
July 1,1985. 50,000

Plus attorney fees present
values as of July 1,1985. 130,000

Plus costs 15,000

Subtotal $578,958

Defense cost unk

Total $ 578,958

A laska
(WITHOUT Tort Reform)

Total jury verdict

Less plaintiffs 10% comparative 
negligence

Present value of L. A. Hospital 
settlement as of July 1.1985.

Collateral benefits pursuant to 
AS 09.55.548(b)

Subtotal

Prejudement interest @ 10.5% 
per annum from May 30,1982 
(date of injury) through 
March 16,1988.

Rule 82(a) attorney fees

Subtotal

Insurance, Defense fees 

Total

$ 1,449,160

(144.916) 
$ 1,304,244

(2 1 0 ,2 0 1 ) 
$ 1,094,043

(89,378) 

$ 1,004,665

683,534

171,319

$ 1,859,518 

501.605 

$ 2,361,123

DOES TORT REFORM WORK?

T h e  e ffe c t o '  mandated structured settlements:

In California, the plaintiff received $2,214,000 from a structured settlement for a present cost of $578,958. 

In Alaska, the plainteff received $1,859,518 with a present cost of $1,859,518.

The present cost to health care consumers in Alaska in 3.2 times the amount in California.
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March 10, 1997

Brian Porter, Majority Leader 
State Capitol, Room 216 
Juneau, AK 99801-1182

Dear Brian:

Thanks again for your efforts in Tort Reform. I'm enclosing two articles that Jim Jordon 
of ASMA sent over to me. They are produced by the Acturarial Society. They leave very 
little doubt that tort reform is effective. They show clear evidence that a package of tort 
reform is what's required, and not individual piece-meal segments, The experience in Ohio 
shows that when enacted, they were effective, and when repealed, the costs rose. These 
State examples, I would think, would be abundant information for someone who truly 
wanted to understand the system.

Once again, I appreciate your help, and let me know if there is anything that I can do 
to help.

Sincerely,

*y

‘  i, M.D. *David A. McGuire

DAM:li



R e f o r m s  W o r k  B e s t  a s  a  P a c k a g e .  S t u d y  S h o w s

B y  J e f f r e y  S p e ic h e r

A lmost everyone agrees: The
medical malpractice system in 
the United States serves no one 
well. Although a few multimil­
lion dollar settlements draw 
public attention, most individ­
uals who suffer real injury at the 
hands of their physician or hos­
pital accept less than the full val­
ue of their claim—and endure 
long delays before receiving 
compensation. Those most 

harmed—people left with lifelong medical needs or perma­
nent loss of income—are most likely to be underpaid.

Physicians, who in the 1950s faced a l-in-7 chance of 
being sued over the course of a career, now see the odds re­
duced to l-in-7 per year. As a result malpractice insurance 
premiums have skyrocketed, causing many practitioners to 
abandon their specialties or adopt costly defensive-medidne 
procedures. Many insuren, buffeted since the early ’70s by 
recurrent cycles of higher claims frequency and larger jury 
await!*, have withdrawn from the market, which has reduced 
availability of coverage and further driven up costs. And as 
for attorneys . . . .  well, even some thoughtful legal schol­
ars believe the system is out of whack.

According to Randall Bovbjerg of Washington’s Urban 
Institute, author of numerous studies on medical malprac­
tice, many of the system’s problems arise from a basic dif­
ference between doctors and lawyers: Physicians think about 
healing injuries, attorneys about resolving disputes. Says 
Bovbjerg, “Doctors see medical malpractice as a way to make 
injured patients whole—financially as well as physically. 
Lawyers come into the process after a conflict arises, and 
their focus is on justice for their client.”

Jeffrey Spetcber is manager of member communications 
for the Academy and an editor far Contingencies.

This difference in worldview intertwines medical mal­
practice with the legal system. Malpractice must balance the 
need to compensate deserving claimancs, deter future viola­
tions by malting doctors more careful, and obtain justice for 
both patients and medical providers. All this from what Bovb­
jerg defines as “mainly an Insurance system run by experts.”

A group of those insurance experts, members of the 
American Academy of Actuaries, recently suggested an ap­
proach to make the system less costly. According to the 
Academy report, “Medical Malpractice Tort Reform: 
Lessons from the States,” the mixed results of reform 
attempts by the stares point the way to effective federal 
action.

“Congress should adopt a comprehensive approach to 
tort reform by adopting a package of measures,” says Jim 
Huricy, an actuary with Tillinghast/Towers Perrin and leader 
of the Academy group. “Our report provides a synthesis of 
measures that have been effective at the state level."

A Package Deal
The California Medical Injury Compensation Reform Act 
(MICRA) of 1975 shows the success of the package ap­
proach. Before MICRA’s adoption, the state’.*- percentage 
of total U.S. loss payments was significantly higher that its 
proportion of the nation’s phyridans. By 1981, California's 
loss payments had dropped and were about even with its 
percentage of physicians. Costs continue to fall, even as Cal­
ifornia’s share of physidans remains sable. Writes the Acad­
emy group: “The relationship of decreased relative costs ro 
the timing of reform provides strong evidence for the ef­
fectiveness of the MICRA package.” [See Figure 1.]

At the head of the Academy’s list for lawmakers is a na­
tionwide cap on jury awards for noneconomic damages such 
as pain and suffering. As evidence, Hurley points to Ohio 
where malpractice costs fell after a 1975 cap on damages, 
only to rise dramatically after court challenges led to a 19S5
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FIGURE 1
Malpractice Loss Payments in California 
as a Percentage of the U.S. Total, 1975-94
30%--------------------------------------------------------
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ruling that overturned the cap. [See Figure 2.]
Such a cap should be established on a per-mcdical-injury 

basis at a level low enough to have an impact— at 5250,000, 
for example. In addition, a mandatory collatcral-source off­
set rule is needed to ensure that double and triple indem­
nification cannot be collected through multiple suits. Un­
der this rule, a jury or judge would have to consider 
compensation paid from other sources.

Above all, the Academy report warns against piecemeal 
or faulty changes. Loss experience in New York shows that 
the individual tort reform measures adopted in that state 
over the past two decades did not improve costs relative to 
the U.S. total. “Poorly crafted malpractice reform—either

A b o v e  all. th e  A c a d e m y  repo r t  w a r n s  

a g a i n s t  p i e c e m e a l  o r  faulty  c h a n g e s .  
“ P o o r ly  c r a f t e d  m a l p r a c t i c e  r e f o r m -  
e i t h e r  ind iv idua l  m e a s u r e s  that  a r e  t o o  
l im i ted  o r  b r o a d  t r a n s f o r m a t i o n s  tha t  
a r e  t o o  f a r - r e a c h i n g - c a n  h a v e  

u n i n t e n d e d  c o n s e q u e n c e s  that  d r ive  
u p  c o s t s . ”

individual measures that are too limited or broad transfor­
mations that are too far-reaching—can have unintended 
consequences that drive up costs,” says Hurley.

The Academy’s suggested approach involves what med­
ical malpractice experts call “takeaway” reforms— preserv­
ing the current reliance on the tort system, but eliminating 
some of the costliest and most abused features.

Other voices in the debate, including representatives of 
the medical community, call for a back-to-the-drawing-board 
approach. Unfortunately, the design that comes back often 
relies on a no-fault model. While no-fault medical mal­
practice insurance would largely untangle the process from 
the legal system, no-fault often rewards individuals whose 
claims would otherwise be denied. Says Hurley, “No-fault 
would drive frequency of claims through the roof—some 
argue by a factor of at least two and perhaps by a factor of

FIGURE 2
Malpractice Loss Payments in Ohio 
as a Percentage of the U.S. Total, 1975-94
6 % --------------------------------------------------------------
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eight or more. It’s scary how many things can be compen­
sated under the typical no-fault system.”

Frequency of claims, according to Hurley, is the key dri­
ver of costs. “Ove: the past two decades, the plateaus and 
surges of claims frequency have been difficult to anticipate 
and measure, but the long-term trend has been up,” says 
Hurley. Size of claims also is an important cost factor, but 
dollar amounts in settlements have been increasing in a mcir 
predictable fashion over time.

No-fault also would take most cases out of court and 
make malpractice a transaction between insurer and claimant. 
Advocates claim that this would cut legal costs—which are 
enormous. For example, according to the Insurance Ser­
vices Office, legal defense costs for insurers alone account­
ed for 14 percent of total tort costs in 1992.

However, experience in Florida and Virginia, where no­
fault for obstetric cases is already in place, does not show 
substantially reduced costs or less need for legal counsel. 
Says Bovbcrg, “Everyone who uses the no-fauJt system in 
Florida and Virginia consults a lawyer.”

Other options exist. A proposal by Jeffrey O’Connell, 
professor at the University of Vugmia School of Law, seeks 
a middle way between no-fr.ult and status quo. He would 
shorten the process and lower costs through an early offer 
of payment of noneconomic damages.

O’Connell is blunt about his disgust with the current 
state of affairs. “Medical malpractice is a nightmare of use­
less circularity,” he says. However, according to O’Connell, 
the system Is not consistently biased against defendants. 
Most proposed changes, on the other hand, invariably fa­
vor the defendant. Justice—as well as political reality— re­
quires benefits for the plaintiff as well.

“Reform requires a quid pro quo," says O’Connell. 
“While the Academy has described quite lucidly the options 
for takeaway reform, such measures could not get through 
Congress without being so watered down as to be mean­
ingless,” says O’Connell. “True reform should involve a fair 
trade: making it easier for claimants to be paid, but paying 
them less, as under workers compensation laws.”

An Offer You Can’t Refuse
O’Connell’s ideas have found sponsorship on Capitol Hill.
A bill introduced in the 104th Congress by Sen. Mitch Mc-
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ConnelJ (R-Ky.) would create an cariy-offer plan for all tort 
claims, including medical malpractice. Under the proposal, 
a defendant in a personal injury claim is given the option of 
offering payment to the injured party within ISO days of 
the daim. The defendant purchases for the daim ant a com­
prehensive major medical insurance policy that covers med­
ical expenses, rehabilitation, and lost wages beyond monies 
received from collateral sources. Li addition, reasonable 
hcirly fees for the daimant’s attorney would be paid.

Claimants who are offered such a settlement within 180 
days of the daim would be obliged to accept. This won’t 
get egregious medical offenders off the hook, however. A 
normal tort daim could be pursued for noneconomic dam­
ages, but with a highc than-currcnr standard of evidence.

Medical mabractice is a nightmare of 
useless circularity.

The plaintiff must prove that the medical provider’s mis­
conduct was wanton or intentional.

Because the defendant would not be forced to offer a 
settlement, physicians and their insurers could take their 
chances in court in the case of bogus daims. However, the 
risk might be too great. O’Connell cites a prominent med­
ical malpractice defense lawyer who estimates that he’d make 
an early offer in 200 of the his firm’s 250 current cases. So 
the balance is tipped toward the defendant, but not with­
out providing a substantial benefit to the plaintiff: Timely 
resolution and quick settlement.

The limit on legal fees would discourage what O’Con­
nell calls “the unconsrionable abuse of the system by some 
members of my profession.” Among other criticisms, the 
Virginia professor points out that contingent fees are often 
not truly contingent on risk. Attorneys take the same set­
tlement percentage from open-and-shut cases as from com­
plex cases, a practice that subsidizes work on failed litiga­
tion and which O’Connell denounces as an illej:;.! tax on 
deserving daim ants.

Hurley gives O’Connell’s proposal a mixed review. “To 
its credit, the early-offer plan is not mandatory for defen­
dants, which leaves the tort system in place to challenge 
claims perceived as nonmericorious," says Hurley. He also 
notes that periodic insurance payment to daimants allows 
compensation to be made as costs are incurred, eliminating 
the burden of large lump-sum payouts. Also. O’Connell’s 
plan emphasizes two fundamentals that the Academy report 
identified: mandatory recognition of collateral benefits and 
controlling noneconomic damage costs. In fact, the O’­
Connell plan eliminates consideration of noneconomic dam­
ages altogether unless the case goes to court.

However, Hurley notes, the periodic payment plan the­
oretically would have to remain in force for decades. Will 
claimants be out in the cold after the disability policy lim­
its are reached, or will the insurer fiice unlimited exposure? 
Another concern: Like no-fault, the early-offer plan could 
give incentives for unmerited claims. Insurers may pay a 
doubtful daim rather than incur expensive litigation costs

T h e  R e v o l u t i o n  I n a

R e i n s u r a n c e  A d m i n i s t r a t i o n .

It begins not with a BANG.~ but with a CLICK.
CPS-STAR is the customized life reinsurance administration 
software far Windows that gives you the power to process 
assumed business as well as self-adrrinister ceded reinsurance.
• Translate and import transactions from any system

• Extract any data to other systems
• Produce ad hoc reports

• Automatically manage retention

STAR also provides EDI capabilities 
and Year 2000 compliance.

To find out more 
about CPS-STAR, 
call 203.324.9203

Software

Administer 
Reinsurance
O M uiaiwaM iwcim nw ic

and risk a large judgment award. In addition to increased 
costs, Hurley worries about a basic question: “Is ic the right 
message to send to individuals who chink doctors and in­
suren have deep pockets? The system may have practical ad­
vantages, but in terms of equity, it is hardly fair."

No matter which remedy is tried, no action will slash pre­
mium costs immediately, Hurley cautions. “Tying tort re­
form to premium reductions, as has been done in some 
states, is unrealistic," he says. “There is little evidence that 
the cost savings can be translated directly into lower costs 
for health care providers. More likely, reform will slow the 
rate of premium cost increases.”

The course of reform will be determined by elected of­
ficials at the sate and federal levels. The debate will be long, 
no matter which option—if any—is approved. In the mean­
time, the cost of inaction continues to be passed on to the 
public in the form of increased medical fees and reduced 
services.

By working together in recent years, insurers and health­
care providers have begun to bring medical spending un­
der control. Effective medical malpractice reform is one way 
to keep the momentum going. C

v& B C TCM S j^A naw a r to Brain Drain, pafa 13: ,iV  - .  .•
teuac fainter la 76.
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How do YOC trim S20 billion a year from 
Medicare? That’s about what it will cake to 
save off bankruptcy. The easiest way; ampu­
tate lawyers.

It can be done. In 1995 Congress immu­
nized community health care centers from 
malpractice suits. Ifre federal government 
now coven the claims incurred by these feder­
ally subsidized clinics—claims are heard by a 
judge, not a jurv, and there are no punitive 
awards. The dir.'cs save an estimated $40 mil­
lion :r. m??bract :e insurance. That funds 
trectmen*- Vo? = , tddirirnal half-million indi­
gent padenu.

Why stop the/1 ? . _- .ry spends about 
S8 billion a year ■>.■<!> heart-disease
pari-nrt. C»r. 5.' r̂ds, aboh h ; : Jve dam­
ages, implr.nent a few oth«> C in ? ‘mancial 
limits o \ medical malpractin. sui s, you 
reduce hospital expenditure", on cir, s i  
nvuencs by 554 to 9%.

If limits like these had been vritten into 
federal law, nationwide spendii g on cardiac 
disease in die late 1980s woulr. have been 
$600 million a year lower. Ex' rapolate these 
results to medical spending generally—-a 
debatable but reasonable enough basis for 
estimation—and you find that ton reform 
would save the country as a whole well over 
SSO billion a year.

But how ir.uch more negligent medicine 
would that ca courage? How many more car­
diac patients v ould die? How many more 
would get inferior treatment and suffer a 
second heart attack as a result? The best esti­
mate: None at all. Nor would any true victims 
of negligence go uncompensated. The 
reforms we’re talking about here don’t elimi­
nate liability, they just place sensible limits on 
windfalls and double-dipping. They are in fact 
aiready part of die law in many sates.

The number, I dte come from a very 
important paper, “Do Doctors Practice 
Defensive Medicine?” written by Daniel 
Kessler and Mark McClellan, both of Stanford 
University. The paper appeared in the May 
1996 Quarterly Journal o f Economics.

The authors analyze d a n  on all elderly 
Medicare beneficiaries hospitalized for seri-
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ous heart diseaje in 1984,1987 and 1990.
The study correlates spending for medical 
care with rate tort laws. About three 
patients in five were created in sntes that 
placed no direct limits on rights to sue. But 
two in five were hospitalized in states that 
did. Direct liability limits have clear, strong 
effects on medical spending, the study 
condudej.

But that’s just the first half of the story. 
Previous studies—most notably one conduct­
ed by Harvard Medical School in 1990— 
asked panels of doctors to review paricnt files 
and attach subjective judgments about 
advene outcomes aqd deficient treatment.
Much of the “negligence" identified in this 
way had no significant impact on the ostensi­
ble victim. Studies like this didn't reveal much 
about the consequences of malpractice litiga­
tion because they didn’t pin down the conse­
quences of malpractice itself.

With elderly cardiac patients there are 
objective standards for assessing ineffective 
care: Patients die, or they end up back in a 
cardiac ward not long after discharge.
Medical tort refrrrm 
would wre the country 
$50 billion a yean

Analyzing the record on these solid criteria, 
Kessler and McClellan reach a second, clear 
condusior,:: None of the liability reforms 
studied “led to any consequential differences 
in mortality or the occurrence of serious 
complications."

If liability docau’t force doctors to provide 
better treatment, why does it boost the cost of 
medicine so sharply? Unlimited liability gets 
you more mctiidnc, not better. Lawyer-shy 
doctors administer tests willy-nilly, and hand 
off patients to spetialists with great alacrity.
They know that the surest way to avoid liabili­
ty is to dispatch your prcaicm patient to 
someone else—a lab technician or another 
doctor. This can go on indefinitely. It’s very 
expensive. And medically useless.

Congress has generally left medical mal­
practice refo.m to the states. But when 
Medicare and Medicaid patients sneeze, it’s 
the federal Treasury that catches cold. No 
principle of federalism requires federal taxpay­
ers in Monona to pay for Mississippi medicine 
ordered up by the lawyers there, not the doc­
tors or patients.

The best place for Congress to balance the 
Medicare budget is on the backs of trial 
lawyers. These lawyers are not old, not poor 
an< iot needed. ■  ‘

I'-orbe* ■ January 27. 1997
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Medical Malpractice Tort Reform: 
Lessons from the States

The cost of insuring physicians against medical malpractice claims has increased dramatically in recent 
years. Skyrocketing premium com and a strbig of highly publicised lawsuits have led many physicians to 
curuil certain high-risk procedures. By reducing the availability of important medical services, this prac­
tice of defensive medicine could have serious pubbc-heahh consequences. In addition, humssed malprac­
tice insurance expenses art passed on to patients and health plans, Thus fueling medical inflation.

To combat these Gl effects, several states have adopted reforms designed to reduce dt* cost nf medical 
malpractice insurance. More recently, Congress has attempted to follow the initiative of the states but has 
been unable to enact comprehensive medical malpractice tort reforms into law.

To dale, slate efforts have enjoyed varying degrees of success m reducing medical malpractice insur­
ance rates. What can be learned from the experience of the stataf How can these conclusions be applied 
at the federal leveB The American Academy of Actuaries Work Group on Medical Malpractice Reform has 
studied die impact of state refbrmi and offers its comments to state and federal officials who are consider­
ing national tort reform.

Findings

Any federal medical malpractice tort reform effort 
should be based on a package o f measures that have 
exhibited some success in stabilizing medical mal­
practice costs. The most effective elements of such a 
package are a cap on noneconomic damages and an

offset for collateral payments from other sources. 
These reforms would limit the financial exposure of 
health-care providers to lawsuits and would ensure 
that damages could not be collected through multi­
ple suits. While there are significant limitations on 
data used to study specific tort reforms, persuasive 
results can be observed by looking at medical mal­
practice costs in certain states over time and relating 
that experience to the timing of particular tort 
refonn measures.

In the following comparison of cost levels in three 
sutes that have enacted tort reform measures, paid 
losses of tue individual states as a percentage of the 
U.S. total are used as the measure of costs. The per­
centage of physicians in each state as a total of U.S. 
physicians is used as a reasonable benchmark. The 
degree to which the percentage of paid losses differs 
from the percentage of physicians measures the 
effectiveness of the reforms. All else being equal, the 
relative cost percentages of paid medical malpractice 
claims should remain constant over time. Any 
obse rved changes in a state's re la tiv e  cost levels pro­
vide an indication of the effectiveness of tort reform. 
The three states studied are California, New York, 
and Ohio.
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v California. Since the Medical Injury Compensation 
Refonn Act (MICRA) package of reforms was enacted 
in 1975, medical malpractice costs have fallen substan­
tially as a percentage of the U S  total

• New York. Individual reform measures were 
adopted in 1975,1981,1985, and 1986. No observ­
able improvement in the state’s relative costs has 
resulted. The New York reforms did not include a 
cap on damages.

• Ohio. Reforms enacted in 1975 included a cap on 
damages. The cap was overturned in 1985, after which 
costs rose dramatically and have remained high.

California_________________________________

The California loss data (Exhibit 1) illustrate that 
while the state’s proportion of the U.S. physician 
population has remained relatively stable, its per-

E x hM I
Malpraake Loss Payments in California as a Percentage of the U i  Total, 1975-94
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Exhibit 2
Malpractice Premfams and Malpractice Loa Payments In California as a Percentage of the U.S. Total
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centage of loss payments has dropped dramatically 
since rnactment of the MICRA package of tort 
reforms. Before MICRAs adoption in 1975, 
California’s percentage of loss payments was signifi­
cantly higher than iu proportion of physicians. By 
1981, California’s loss payments had dropped and 
were about even with its percentage of physicians. 
Since that date, California has continued to benefit 
from MICRA: Costs continue to drop as a percentage 
of the U.S. total, even as the percentage of physicians 
remains stable. Although other factors affect these 
data, the relationship of decreased relative costs to 
the timing of refonn provides strong evidence for the 
effectiveness of the MICRA package.

Many opponents of tort reform argue that insur­
ance premiums do not drop after medical malprac­
tice refonn. Indeed, costs and premiums normally 
rise with inflation, and tort reform may only slow the 
increases. However, the California data show that 
premiums declined as losses declined. Exhibit 2 
compares the paid loss dara from Exhibit 1 with 
California premiums as a percentage of the total U.S.

medical malpractice premiums. Although year-to- 
year fluctuations do occur, premiums have fallen in 
proportion to the decline in losses. Com nation 
tends to keep companies at an appropriate profit 
margin, and any extra profits are normally short­
lived.

N e w  Y o r k ___________________ _____________

The New York loss experience is shown in Exhibit 3. 
It shows that the individual tort reform measures 
implemented in New York did not improve New 
York’s experience relative to that of other states. New 
York’s loss payment percentage does not show any 
observable partem of decline or improvement over 
the 19-ycar period, despite the various tort reform 
measures adopted. The New York reforms did not 
include a cap on damages and were enacted in piece­
meal fashion. Therefore, this result supports the 
merits of a cap on damages and the concept of a 
package of reforms.

Exhibit)
Malpractice Last Payments in New York as a P rom o te  of the U.S. Total, 1975-94
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Ohio

The final example is Ohio, with data presented in 
Exhibit 4. The data show a gradual decline in costs 
following tort refonn in 1975. The Ohio cap on- 
damages came under court challenge in 1982, result­

ing in sharp increases thu reached a peak in 1985 
when the cap was finally overturned. Since 1985, 
cuts in Ohio have remained high, with no signs of 
decreasing. Again, the data appear to support a tort 
reform package and the specific benefit of a cap on 
noneconomic damages.

Exhibit 4
Malpractice Less Payments in Ohio as a Percentage of the H i.  Total, 1975-94
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Conclusions

California’s experience indicates that properly imple­
mented medical malpractice tort reform can reduce 
the cost of medical malpractice insurance. After 
reviewing several states’ experience with medical 
malpractice tort refonn and examining studies on 
the issue, the Academy work group has concluded 
the following:
• a package of reforms is more likely than individual 
reforms to achieve savings in malpractice looses and 
insurance premiums, and
• key among the reforms in the package are a cap on 
noneconomic awards and a mandatory collateral- 
source offset rule.
For reform to be effective in reducing costs, the cap 
on noneconomic awards should be established on a

per-medical'injury basis at a level low enough to 
have an impact (e.g„ S250,000). In addition, a 
mandatory collateral-source offset rule is needed to 
ensure that double and triple damages cannot be col­
lected through multiple suits. Under this rule, each 
suit would have to consider damages already paid 
from other sources.

Although these reforms have been successful in 
reducing the cost of medical malpractice insurance, 
elected officials and regulators must still consider 
the effects of medical malpractice reform on physi­
cians, consumers, health plaru, and other interested 
parties. When considering medical malpractice 
reform, state and federal officials should weigh the 
impact on society as a whole and strive for a bal­
anced, comprehensive solution.
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March ! 2 , 1997

The Honorable Gene Therrault 
STATE CAPITAL, Room 511 
Juneau, Alaska 99801-1182

Re: SSHB58 - Tort Reform Legislation

Dear Representative Therrault:

The Municipality of Anchorage is self insured for tort claims. As such, every dollar spent 
on the defense and resolution of tort claims is paid directly by the taxpayers. Despite earlier 
tort reform, die Municipality of Anchorage continues to be faced with frivolous lawsuits and 
in a climate of a back logged court system and increasing defense costs. In particular, there 
has been a significant increase in frivolous lawsuits against the Anchorage Police Department 
and individual officers. When the officers arc pulled away from their important duties of 
investigating, fighting, and prosecuting crime to defend against these lawsuits, the safety of 
the people of this city and state is jeopardized.

For these reasons, the Municipality of Anchorage supports SSHB58, tort reform legislation, 
which would encourage the efficiency of the Alaska civil justice system by discouraging 
frivolous litigation while at the same time protecting injured Alaskans’ rights to just 
compensation for injuries and damages caused by the negligent acts of others.

Anchorage supports the comprehensive changes set forth in SSHB58. in particular, those 
portions of the legislation that the Municipality would like to see implemented are as follows:

1. Section 7. AS 09.10.070(a) which would amend the statute of limitations for lawsuits 
arising out of damage to personal property to two years instead of the current six 
years. It is difficult if not impossible to defend against stale claims when memories 
have faded, personnel have changed, witnesses are gone, and evidence is lost. The 
Anchorage Police Department, in particular, has been faced with having to defend 
such claims due to the large amount of property handled by it in the course of a 
criminal investigation. The current six year statute actually encourages a delay in the 
bringing of such un action since the current prejudgment interest at 10.5% could 
potentially result in a windfall to the claimant

P .n . Ik r t  I9(*i50 
Anchorage. A la sk u  9ttSl{MH>J50 
Telephone: <JX)7) Ittit- TJvW

R ick  M ystm m . Mat/nr
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The Honorable Gene Therrault 
March 12,1997 
Page 2 of 3

2. Section 8. AS 09.10.070 Non-economic damages. The changes proposed to this 
section are fair and would result in reasonable compensation to Alaskans who are 
injured by the negligent acts of others. The current law results in excessive damage 
claims that are typically unsupported by facts.

3. Section 9. AS 09.17020 Pui'itivc damages. The Alaska Supreme Court has ruled that 
municipalities arc exempt from liability for punitive damages. In an effort to 
circumvent this law, plaintiffs’ attorneys attempt to avoid Anchorage’s immunity for 
punitive damages by suing cmoloyees individually and alleging punitive damages 
against them. There has been i significant increase in such claims in recent years. 
A legislative change which would streamline litigation by preventing meritless 
punitive damage claims is strongly supported by Anchorage.

4. Section 18. AS 09.17.080(c) Anchorage supports changes to the current law that 
would allow any person responsible for damages to be assessed a percentage of fault 
regardless of whether the person is named in a lawsuit Anchorage has ollen found 
itself in a position of acting as a third-party plaintiff to bring the appropriate parties 
into a lawsuit for a fair determination of fault This is expensive and time consuming 
and the proposed legislation would obviate this need and would reduce the costs of 
defending litigation while at the same time ensuring a just result

5. Section 36. AS 09.65.210 Anchorage strongly supports repeal and reenactment of AS 
09.65.210 to eliminate potential recovery of damages for personal injury or death if 
the injury or death occurred while the person was engaged in the commission of a 
felony. Further, since alcohol and other controlled substances have become an 
increasing problem in Alaska and across the country, Anchorage encourages the 
passage of both sections AS 09.65.210(4) and (5) which would reduce or eliminate 
the need to defend against claims brought by impaired persons who have substantially 
contributed or caused their own injuries.

Finally, Anchorage supports changes to the law that it would allow an offset for collateral 
benefits received by a party to avoid a double recovery, the proposed changes to prejudgment 
interest to avoid the windM that currently exists regarding prejudgment interest, and more 
“teeth” in the present offer of judgment law to encourage early and prompt resolution of 
claims.
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The Honorable Gene Therrault 
March 12.1997 
Page 2 of 3

On behalf of the Municipality of Anchorage, the Law Department and the Risk Mana^-ment 
Department encourage the passage of SSHB58. I would happy to discuss with yc.; more 
detail how the proposed change* would impact liti&ution in this Slate, and in particular, 
would impact litigation faced by Anchorage on a day to day basis. Thank you for your 
attention to these matters.

Very truly yours,

Stephanie Galbraith Moore 
Assistant Municipal Attorney

cc: Mary K. Hughes, Municipal Attorney
Harry Sjobcrg, Risk Manager
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March 10, 1997

Roy S. Coon

XnJkAMMM

Pont i. Kami

. Jr.

rTM l

Representative Gene Therriault, co-Chair 
Representative Marie Hanley, co-Chair 
House Finance Committee 
State Capitol 
Juneau, AK 99801

Dear Representatives Therriault and Hanley:

RE: Support for CSHB 58, Tort Reform legislation.

The Resource Development Council supports CSHB 58 and 
urges its passage. RDC has long supported liability reform 
efforts which will improve Alaska's business climate for 
natural resource development.

RDC is a statewide, membership-funded, non-profit, pro- 
development organization working on behalf of Alaska's 
basic industries, including oil and gas, mining, timber, 
fishing and tourism. RDC’s membership, numbering in 
the thousands, includes the aforementioned industries, as 
well as the sectors which support those industries, such 
as construction, labor and other technica* service 
providers, individuals, Native corporation:, and a wide 
variety of Alaska communities.

-Sincerely,

RESOURCE DEVH-OPMENJ. COUNCIL 
for Alaska, Inc.

Gay
Director

** TOTAL PAGE.002 **
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March 10,1997

Representative Gene Therriault
Co-Chairman
House Finance Committee
Room 511
State Capitol
Juneau, AK 99801-1182

Rc: HB58

Via Fax: 1-907-465-3884 

Dear Representative Therriault:

I wish to comment on the proposed legislation (HB58) that is very much needed in this State for 
reducing the cojt and time of litigation. I fully support the bill in general, and the fo llow ing  
section in particular.

1. SECTION 12: 09.17 404(d) This language is extremely important as proposed . The reasons
are as follows:

a. A defendant e«n now wake mn offer of periodic payments to replace the future 
damages as they would have occurred with cost of living adjustments. Section 104(a)(2) of the 
Internal Revenue Code allows those payments to flow exempt from Gross income.

b. A plaintiff should be demonstratively advised br counsel of his or her options to 
either receive a partial lump sum, future lump sums and future periodic payment; on a tax 
exempt basis under Section 104(aX2).

c. This eliminates the potential dissipation of the award and avoids the “Risks of 
Mi'roanageroent”. Industry statistics show that about 25»30% of all accident victims completely 
dissipate their judgments or settlement within two months of recovery, and 90% if them spend it 
all within five years. (The Rutter Group, Ltd. from Flahavan, Rea, Kelly & Tener, “California 
Practice Guide: Personal Injury” TRG 1992 Ch.4)

d. More importantly it allows a person to retain pride and dignity in his or her life, and it 
eliminates dependence on public assistance programs, as the funds cannot be dissipated through 
imprudent investments and or spending sprees..

w n v  ANOOMCf • ATLANTA • IALT1MOU • K3STDN • *UTT* * CHtOCO • COUJMfeA .  COHlMRC/5 • OAUA) • OINVIR
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e. Most importantly it makes it highly likely tha the injured party is made aware of his or 
her choices. OHTCQifairt «  estimated that about 95% o f in jured parties are not advised or 
property advised oa this U|ufc I most cases it could amount from thousands to millions of 
dollar* is increased tax benefits. It also would dtier potential - r  r n
which the injured party was not demonstratively adviitd of this choice.

2. SECTION 13: 09.17.404(e) This section is excellent as it allows claimants to choose 
between a “Structured Settlement” ftmded by United Stales government obligations or an 
“Annuity" from a financially sound life insurance company or combination of both. (See 
Attached Rating Agency Reviews)

Additionally it mandates diversification from affiliated companies, allows potential for

their own Life Company, and allows placement with an independent carrier in addition to 
guarantees bv a second non affiliated company.

I applaud the action on this bill to make changes in our laws and slut courts which we own to 
facilitate a betteT system that currently is dysfunctional.

In the event you may have any questions please call at any time.

Very Truly

encl/raongs
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ADVANTAGES TO THE CLAIMANT/PLAINTIFF:
••••» 7 'nfSf. ' • . C »■ :.« • • . ¥ * * * * •

1. Income — tax-free guaranteed payments;*
2. Avoids risk of mismanagement — wwir.vf iohatry statistics show that about

25 to 30% of all accident vksiaMaHpiMityt^HipBiMhapipdpaeaB or 
sculrmrmi within two months of recovery, and 90% of them spend h all

3. Avoids expense and worry with regard to financial loss — provides a secure,
low-risk source of money,

4. Convenience of regular payments designed to meet the individual plaintiffs needs;
5. Claimant can receive more money over time than a lump sum settlement;
6. Competitive with other rates of return — see Internal Rate of Return illustration

which shows before tax ratrof-return required to match-the benefits offered 
by a structure;

7. Helps avert risk, expense and dday of ̂ oing to trial;
8. Transfers the risk of outliving one’s income to a life insurance company,
9. Benefits may be made higher if injury decreased life expectancy.

ADVANTAGES TO THE DEFENDANT/INSURER:

1. Earlier settlements — including assistance by structured settlement brokers with
negotiations and settlement documents;

2. Reduced litigation costs;
3. May assign future liability;
4. Avoids risk and expense of a jury trial;
5. Can make low polity limits more attractive by making payments over time.

* Check whh your own tax ktrm m  far coafiraauoa
“  The R w w r Group, Ltd. fro« Flahavan, Rea. XcOy & T tm r, “CalifarnM Practice Guide Pwnooai lajuty* (TXG 1992) Ov. 4



COMP-PARE
1995 L ife  In s u r a n c e  C o m p a n y  R a t in g  D e f in it io n s

A. M. BEST RATINGS EXPLANATIONS 

A * * a u d A *  (Superior)
Assigned to companies which, in our opinion, nave demon­
strated superior overall performance when compered to the 
standards established by the A. M. Best Company. A-r-r 
and A* companies have a very strong ability to meet their 
obligations to poticyhofcJers over a long period of time.

A and A - (Excellent)
Assigned to companies which, *1 our opinion, have demon- 
stratad excetiont overall performance when compared to (he 
standards established by the A. M. Best Company. A and 
A- companies have a strong ability to meet their obligations 
to pottcyhotders over a long period of time.

B++ and B+ (Very Good)
Assigned to companies which, m our opinion, have demon­
strated very good overall performance when compared to 
the standards established by the A. M. Best Company. B++ 
and B* companies have a good aMity to meet their obliga­
tions to policyholders over a tong period of time.

B and B- (Adequate)
Assigned to companies which, in our opinion, have demon­
strated adequate overall performance when compared to 
tne standards established by the A. M. Best Company. B 
and B- companies generally hava an ad equate ability to 
meet their obligations to policyholders, but their financial 
strength may be vulnerable to unfevorable changes in un- 
defwriting or econom ic conditions.

C++ and C+ (Fair)
Assigned to companies which, in our opinion, have demon­
strated fair overall performance when compered to the stan­
dards established by the A. M. Best Company. C *+ a n d C *  
companies genera ly have a current abflty to meet their ob­
ligations to pofeyftoidera. but their financial strength Is vul­
nerable to unfavorable changes in underwriting or economic 
conditions.

C and C- (Marginal)
Assigned to compan ies which, in  our opinion, hava demon­
strated marginal ovaraa perfdrmanca whan compared to the 
standards established by the A. M. Seat Company. C  and 
C- companies have a current abSty to meet their oMgahons 
to poCeyhoiders. but their financial strengm it  vary vulner­
able to unfevorable changes an underwriting or economic 
conations.

0 (Very Vulnerable)
Assigned to companies which, in our opvson. heve demon­
strated poor overall performance when compered to the 
standards established by the A. M. Best Company. 0 com­
panies have a current abiBty to meet their obligations to 
policyholders, but their financial strength is extremely

vulneraoie to unfavorable changes 
nomic conditions.

in underwriting or eeo-

E (Under State Supervision)
Assigned to companies which are placed by a stale insur­
ance regulatory authority under any form of supervision, 
control or restraint such as e conservatorship or rehabilita­
tion. but floes not include liquidation. May be assigned to a 
company under a cease and desist order issued by a regu­
lator from a state other than its state of dom iaie.

F (In Liquidation)
Assigned to companies which have been placed under an 
order ol liquidation by a court of law or whose owners heve 
voluntarily agreed to Aqufoete. Note: Compemee that volun­
tarily liquidate or drssoive their charters are generally not 
insolvent.

NA-1 (L im ited Data F ilin g )
Assigned primarily to smaH companies exempt from filing 
the standard NAIC annual statement. These company re­
ports are based on n iected financial data obtained by me 
A. M. Best Company.

NA-2 (Less than  Minimum Size)
Assigned to companies that file tne standard NA/C annual 
statement but do net meet our minimum size requirement 
To assure reasonable financial stability, we require a coro- 
pary to taro a minimum policyholders' surplus of S2.0 mil­
lion for assignment of an initial letter rating. Exceptions 
indude: a company that is virtually reinsured by a Beefs 
rated affiliated company: is a member of a group participat­
ing m a business pooling arrangement; or is e company 
writing stable lines of busm en  and has demonstrated a 
long hrstoty of shove average performencc  when compared 
to Beefs Rating standards. Companies assigned to the 
NA-2 rating category ere eligible far assignment of Beefs 
Financial Performance Rating (FPR).

NA-3 (Insufficient Operating Experience)
Assigned to compemee which meet, or ere anticipated wW 
shortty meet, our m nm um  size requirement, but have not 
accumulated (We consecutive years of representative oper­
ating experience. Thie requirement periains to the age of 
the company's financial performance and not the actual ex­
perience of its management end includes consistency in 
both the types of co verages written end the reietme volume 
of preneum writings. Additional years of optrsting experi­
ence may be required if a company exhibits substantial pre­
mium grower or changes to product mix. NA-3 rated 
companies ere eligible for assignment of Besfa F inancia l 
Perfornience Rating (FPR).

NA-4 (Rating Procedure inapplicable)
Assigned to comoenies whose b u s in e ss  and/or operations 
are such that our normal rating procedure does not property

Pegs 1
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apply Eaampie* ar* «a follow*: companies writing lines of 
business not common to the property/casualty or Nie/hesKh 
field j ; comparaes writing financial guaranty insurance; com- 
panes ratairang only a vnefl portion of (hair grot* premi­
ums written; companies which hava d«continu«-i writing 
new ana renewal Dullness and have a defined plan to run­
off existing contractual obligations, companies that are ef­
fectively dormant or hava no significant premwm volume or 
irvforce business; companies that arc true captives; compa­
nies a is counting iota reserves to the extent that the antici­
pated future investment income represents a sigreficant part 
gf their poHcyhoSden1 surplus; and companies not soliciting 
business In the United States. This raung is also assigned 
to the life/health companies whose sole operation is tho ac­
ceptance of business written directly by a parent subsidiary 
or affiliated insurance company, or those writing preoorrv 
nantiy property/casualty insurance under a dua* cn.vter.

NA-5 ( S ig n if ic a n t  C hang e)
Assigned to previously letter-rated companies which experi­
ence a significant change in ownership, management or 
boo* of business, or other event wnch affects the nature of 
their operations and makes it impossible to render a rating 
opinion. Depending oo ths change, our rating procedure 
may require one to five years before tho company is eligible 
for e rating.

NA-6 (R e in s u re d  b y  U nra ted  Reinsurer)
Assigned to companies which have a substantial portion of 
their book of business reinsured by, <r have rainsuranc* re­
coverable* from, non-Besfs rated reinsurers which repre­
sent a substantial portion of their policyholders’ surplus. 
Exceptions are non-Besfs rated foreign reinsurers that 
comply with our reporting requirements and satisfy our fi­
nancial performance standards.

NA-7 (9 e low  M in im u m  S tandards)
Replaced by the Best’s Rating of 0.

NA-3 ( In c o m p le te  F in a n c ia l In fo rm ation)
Assigned to com panies eligible for a ratings but which failed 
to submit complete financial information for tha five-year pe­
riod under review, including e l  domestic insurance substf- 
aries in which the company's ownership exceeds 50%.

na-9 (Company Requeet)
Assigned to compemee etigiMe t v  ratings, but which re­
quest that the rating not be published because they disa­
gree with our rating.

NA-10 (Under State Supervision)
Replaced by the Best’s Rating of either E or F

NA-11 (Rating Suepended)
Assigned to previously rated oompenes which heve experi­
enced sudden end significant events affecting their flnanaal 
position and/or operating performance whose impact cannot 
be evaluated due to a lack of timely or adequate 
information.

S.TANDARD & POOB-S CLftlMS-PAYING 
ABILITY RATING npp^m nMS

AAA
insurers rales "AAA" offer superior financial sacurity on both 
an absoiua and relative basis. They possets the highest 
degree of safety and have an overwhelming capacity to 
meet policyholders obligations.

AA
Insurers rales "AA" offer excellent financial security, and 
tnerr capacity to (neat policyholder obligations differ only on 
a small degree from tha insurer* rates "AAA*.

A
Insurers rates 'A' offer a strong rinanbat security, but their 
capacity to meet pobcybotder obligations is somewhat more 
susceptible to adverse changes in economic or underwriting 
conditions then more highly rated insurers.

B B B
insurers rated “BBB'1 offer good financial security, but theti 
capacity to meet policyholder obligations is considered 
more vulnerable to adverse economic or underwriting condi­
tions than that of more hignly rated insurers.

a s
insurers rated ‘SB’ offer adequate financial security for the 
‘short-uiT or snort-term policies, but their capacity to meat 
poficytrolder obligations is considered vulnerable to adverse 
economic conditions or undtrwnbng conditions and may not 
be adequate for ’ long-tari* or long-term policies.

8

Insurers rated "S' are currently able to meet poticyholdef 
obligations, but the* vulnerability to adverse economic or 
underwriting conditions is consideied high.

CCC
insuren rated "CCC* are v. nerable to edven* economic or 
underwriting conditions to the extent that their continued ca­
pacity to meet policyholder obtigaoona Is highly question­
able uniats a favorable environment prevails.

R  (R egu la to ry  A ctio n)
As of the date indicated, the insurer is wider supervision of 
insurance regulator* fokowmg rehaMMHen. receivership, 
liquidation, or any other action that reflects regutaiory con­
cern about the insurer's financial condition . Information cm 
this status is provided by the National Association of Insur­
ance Commissioners and other regulatory oodles. Although 
believed to be accurate, this information is not guaranteed. 
The R rating doe* not apply to insurers subject only to non- 
financial actions , such as market conduct violations.

Page 2



"QuanbtaHvt" Rating*
A 'q' subscript indicate* that the rating rs ou ied solely on 
quantitative analysis of puWdy available oat*, in ttt* case 
of ctoms-psymg abtfity ra in  ,*, this Is th* statutory financial 
data Wed with the National Association of Insurance Com ­
missioners. These ratings are issued for each insurer on a 
standalone basts with out consideration for strength or 
weakness that mght be added by a parent or affiliated com­
panies. These new ratings which were effective July 31 , 
1995 replace Qualified Solvency Ratings, which are being 
discontinued.

Mr a ° n g s ^ r n it io n sG

Numeric modifiers are used to refer to the ranking within the 
groups below • one being the highest and three being tha 
lowest. However, the financial strength of companies within 
a generic rating symbol is broadly the same.

Aaa
Highest quality.

Aa
High quality by all star.iiards; long-term risks somewhat 
la/yet

A
Upper n ea ium  grade: adequate security.

Baa
Medium grade; neither highly protected nor poorly secured. 

Ba
Judged to have speculative elements.

B
Lack characteristics of the desirable investment.

DUFF & PHELPS CLAIMS-PAY^r? 
ABILITY RATINGS D E F IN m n ^

AAA
Highest claims paying ability. Risk factors are negligible. 

AA*, AA, AA-
Vary high dacms paying ability. Protection factors are 
strong. Risk is moderate, but may vary lightty ovar tima due 
to econom ic and/ur underwriting conditions.

A*, A, A-
High aa im s paying abriity. Protection factors art average 
and there is art expectation of variability in risk ove r time 
due to econom ic and/or underwriting conditions.

B88*, BBB, ?BB-
Below average claims paying ability. Protection factors are 
average. However, there is considerable variability m risk 
ovar tima due to econom ic and/or underwriting conditions.

BB*, BB, B8 -
Uncertam da im s paying ability and kss than investment 
grade quality. However, the company is deemed likely to 
meet these obligations whan due. Protection factors wiU 
vary widely with changes in econom ic and/or underwriting 
conditions.

B*, B, B-
Possessing nsk that policyholder and contracthoWer obliga­
tions will nol be paid when due. Protection factors will vary 
widely with changes in economic and/or underwriting condi­
tions. or company fortunes.

CCC
There is a substantial risk inat policyholder and contrac- 
mower obligations will not he paid when due. Company 
has bean or is likety to be placed in state insurance depart­
ment supervision.

Caa
May be in default or there may ba present elements of dan­
ger with respect to prioocal or interest.

Ca
Speculative in a h igh degree; often in default

C
Lowest rated class.
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Trawmimt bv fear
March K, 1997

Representative Gene Tberriauh 
Finance Co-Chairman 
Alaaka State Legislature 
Room 511 
Juneau, AK 99801

Dear Representative Tbcniauit:

The Alaska Support Industry Alliance is a non-profit trade association 
repreeentirg a broad-based membership doing business within the oil, gas and 
mining industries. Our mission is to foster sod promote the safe and 
environmentally sound development o f natural resources, end to enhs., 1
stimulate the business climate for our 3004- members. Comprised o f oilfiv 
service companies, transportation, wholesale and retail sales, professional 
services, and private citizens, The Alliance is one o f the most effective and 
dominant voices for busmen in Alaska.

As a state, we are competing for investment dollars on a global basis. We must 
continue to send the message to potential investors that Alaaka is "Open for 
Business" can do this by stabilizing the economic climate through fiscal 
restraint • w  »y stabilizing the legal dim ite through comprehensive tort 
refonn.

The cost o f litigation and liability insurance has a dramatic impact on 
biirinfteea -  both small and large. The ever-mcraring product liability, 
personal injury suits, and unpredictability o f damage awards have caused costs 
to soar. Tort reform legislation w ill help control thase expenditures while 
a «uring appropriate compensation for persons injured through the fault o f 
others.

■Jn> w y w lM i  S m lis ew l
In  Sea try  A l ie n e e

’I  OH. 8« 4 Mm o iI



The Alliance
Support Letter/HB #58
P*gc2

Government officials must continue to search f  >r ways to reduce the cost o f 
doing business in Alaska, including a cotnprete naive review o f liability taws 
affecting the economics o f business. We belie i t House B ill #58, sponsored by 
Representative Brian Porter, addresses this critical problem with a fair and 
equitable solution. The Alliance strongly supports HB #58, and ask the House 
Finance Committee to pass this legislation out o f committee, and on to the 
House floor.

Sincerely,

Karen Cowart 
General Manager

cc: Representative Brian Porter
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TESTIMONY IN SUPPORT OF HOUSE B ILL 59 
PRESENTED BY KAREN COWART, GENERAL MANAGER

MARCH 13,13*7

THANK YOU MR. CHAIRMAN AND COMMITTEE MEMBERS FOR 
PROVIDING THIS OPPORTUNITY TO SPEAK IN SUPPORT OF HOUSE 
BELL # 58. MY NAME IS KAREN COWART. I AMI THE GENERAL 
MANAGER OF THE ALASKA SUPPORT INDUSTRY ALLIANCE. THE 
ALLIANCE IS A NON-PROFIT TRADE ASSOCIATION PRESENTING 
A BROAD-BASED MEMBERSHIP ENGAGED IN BUSINESS WITHIN 
THE OIL, GAS AND MINING INDUSTRIES. OUR MISSION IS TO 
FOSTER AND PROMOTE THE SAFE AND ENVIRONMENTALLY 
SOUND DEVELOPMENT OF NATURAL RESOURCES, AND TO 
ENHANCE AND STIMULATE THE BUSINESS CLIMATE FOR OUR 
300+ MEMBERS. WE ARE COMPRISED OF OILFIELD SERVICE 
COMPANIES, TRANSPORTATION, WHOLESALE AND RETAIL 
SALES, PROFESSIONAL SERVICES, AND PRIVATE CITIZENS,

OUR 1997 LEGISLATIVE PRIORITIES CONTAIN ONLY THREE 
ISSUES:

CONTINUE TO CLOSE ALASKA'S FISCAL GAP; 
SUPPORT LEGISLATION THAT PROMOTES SOUND 
DEVELOPMENT OF OIL AND GAS, AND 
SUPPORT THE PASSAGE OF COMPREHENSIVE TORT 
REFORM

FOR REVIEW, I  HAVE ATTACHED A COPY OF OUR 
L E G IS L A T IV E  P R IO R IT IE S  P A M P H LET .

Ala aha l eppart M u e liy  AJUemee 
.tar rupeaaiMf toeatepiMat al AMn'i Oil, On 4 Khaerat Kaaeiraae



WE ARE COMPETING IN TODAY’S MARKET ON A GLOBAL BASIS. 
IF ALASKA AND OUR INDEPENDENT BUSINESSES ARE TO MEET 
THE DEMANDS OF THIS GLOBAL ECONOMY, WE BELIEVE WE 
MUST STABILIZE OUR ECONOMY THROUGH FISCAL RESTRAINT, 
A BALANCED BUDGET AND A HEALTHY ENVIRONMENT FOR 
BUSINESS. COMPREHENSIVE TORT REFORM LEGISLATION IS A 
CRITICAL COMPONENT NECESSARY FOR OUR FUTURE.

THE COST OF LITIGATION AND LIAB ILITY INSURANCE HAS A 
DRAMATIC IMPACT ON BUSINESS- BOTH LARGE AND SMALL. 
THE EVER-INCREASING PRODUCT LIABILITY, PERSONAL INJURY 
SUITS , AND UNPREDICTABILITY OF DAMAGE AWARDS HAS 
CAUSED COSTS TO SOAR

OVER THE YEARS THE TORT LITIGATION SYSTEM HAS BEEN 

INCREASINGLY CRITICIZED BY MANY PUBLIC AND PRIVATE 

SECTORS. EFFORTS TO INSTITUTE CHANGE TO REDUCE 
OPPORTUNITIES FOR ABUSE, HOWEVER, HAVE 
BEEN HINDERED FEARING A CHANGE IN THE SYSTEM WOULD 
NOT ALLOW JUST COMPENSATION FOR INJURY.

THE ALLIANCE BELIEVES TORT REFORM SHOULD;

. L IM IT NON ECONOMIC DAMAGES.
• PROHIBIT PUNITIVE DAMAGES UNLESS MALICE OR 

CONSCIOUS ACTS SHOWING DELIBERATE DISREGARD FOR 
ANOTHER PERSON CAN BE SHOWN.

• L IM IT PUNITIVE DAMAGES.

• ALLOW JURIES TO BE INFORMED ABOUT AWARDS ALREADY 
COLLECTED BY CLAIMANTS FOR THE SAME INJURIES.

• ALLOW COURTS TO DECIDE EACH PARTY'S SHARE OF 
DAMAGES.

• PROVIDE MONETARY SANCTIONS AGAINST ANY ATTORNEY 
IN C IV IL CASES FOR FILING FRIVOLOUS, UNNECESSARY, 
AND/OR LEGALLY DEFICIENT PLEADINGS.

. BAR DAMAGE SUITS IF INJURIES WERE RECEIVED WHILE 
COMMOTING A FELONY.

2



• ESTABLISH GUIDELINES FOR THE QUALIFICATION OF EXPERT 
WITNESSES.

WE BELIEVE THE ABILITY TO RECOVER COSTS AND DAMAGES,
TO BE MADE WHOLE, SHOULD BE PROTECTED. PUNITIVE 
DAMAGES SHOULD BE CAPPED BY A MULTIPLE OF ACTUAL 
DAMAGES, AND ASSESSED WHFN WILLFUL NEGLECT OR 
MALICIOUS INTENT IS PROVEN.IF THE INTENT OF PUNITIVE 
DAMAGES IS TO PUNISH RATHER THAN REWARD, IT WOULD 
FOLLOW THAT A PORTION OF THE PUNITIVE DAMAGES COULD 
BE ALLOCATED TO THE STATE.

WE AGREE WITH THE GOVERNOR THAT ALASKA NEEDS TO SEND 
THE GLOBAL MESSAGE THAT WERE "OPEN FOR BUSINESS". THE 
ALLIANCE BELIEVES COMPREHENSIVE TORT REFORM IS A 
POSITIVE STEP TOWARD IMPROVING OUR BUSINESS 
ENVIRONMENT IN ALASKA.

THE ALASKA SUPPORT INDUSTRY ALLIANCE STRONGLY
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C o n t i n u e  t o  C I c s e  A l a s k a ’ s  F i s c a l  G a p

Alliance members believe the health of Alaska’s economy will be better served by closing the 
state’s fiscal gap and balancing the budget. Well defined fiscal restraint will provide a stable 
environment that allows businesses to plan for the future with confidence. It will encourage and 
promote business development and economic investment.

Our Le lature and Administration have made solving the state budget gap c priority. They have 
rallied to the concerns of the people of Alaska. Fiscal responsibility is a priority! They realize 
their obligation to provide a stable economy in Alaska. State revenues depend on substantial 
private investments that will aid in closing our fiscal gap without the threat of imposing new taxes 
or fees Such investments in our natural resources will fuel the economy and provide Alaskans 
with jobs

The Alliance supports this commitment to close the fiscal gap and balance the budget. We believe 
this action is necessary to insure continued growth in the days of declining oil revenues.

A successful fiscal plan will require the state to develop and execute its budget without depleting 
its cash reserves. The Alliance will oppose any efforts to fi'l the fiscal gap by imposing new taxes 
or fees without the prior implementation of substantial spending reductions.

T h e  A  llia n c e  s u p p o r ts  th e  a g g re ss iv e  im p le m e n ta tio n  o f  a  b a la n c e d  b u d g e t W e  
b e lie v e  th a t th is  is s u e  s h o u ld  b e  th e  f i r s t  o rd e r  o f  b u s in e s s  a n d  th e  h ig h e s t 
le g is t a  fiv e  p r io r ity  f o r  A la s k a !



D e v e l o p  L e g i s l a t i o n  t o  E n c o u r a g e  O i l  a n d  

G a s  E x p l o r a t i o n ,  D e v e l o p m e n t ,  a n d  P r o d u c t i o n

Since Alaska must compete for petroleum and mineral investment dollars with other states and 
nations, our leaders must continue to devise attractive and innovative programs that will 
encourage environmentally safe exploration, development, production, and sales of Alaska’s oil, 
gas, and mineral resources.

The state must realize that oil and gas development presents unique economic opportunities that 
can continue to be a viable source of revenue to the state. Continuing to explore incentive 
programs, regulatory review, and the permitting process are integral to the encouragement of 
investment in Alaska.

T h e  A llia n c e  b e lie v e s  n e w  in n o v a tiv e  o il a n d  g a s  e x p lo ra tio n  d e v e lo p m e n t 
p r o g r a m s  w ilt b e n e fi t  A la s k a  a n d  in d u s tr y  b y  in c re a s in g  s ta te  r e v e n u e s  a n d  
c re a tin g  J o b s  f o r  A la s k a n s ,

D e v e l o p  C o m p r e h e n s i v e  T o r t  R e f o r m  L e g i s l a t i o n

Government officials must continue to search for ways to reduce the cost of doing business in 
Alaska, including a comprehensive review of liability laws affecting the economics of business.

The cost of litigation and liability insurance has a dramatic impact on busincsses-large and small. 
The ever-increasing product liability, personal injury suits, and unpredictability of damage awards 
has caused costs to soar. Tort reform legislation will help control these expenditures while 
assuring appropriate compensation for persons injured through the fault of others.

The Alliance believes tort reform should:

“ Limit noneconomic damages.
* Prohibit punitive damages unless malice or conscious acts showing deliberate 

disregard for another person can be shown.
* Limit punitive damages.
* Allow juries *.o be informed about awards already collected by claimants for same 

injuries.
* Allow courts to decide each party’s share of obligation.
* Provide monetary sanctions against any attorney in civil cases for filing frivolous, 

unnecessary, and/or legally deficient pleadings.
* Bar damage suits if injuries were received while committing a felo ny.
* Establish guidelines for the use of expert witnesses.

T h e  A llia n c e  b e lie v e s  c o m p re h e n s iv e  to r t r e fo rm  is  a  p o s itiv e  s te p  to w a rd  
im p ro v in g  th e  b u s in e s s  e n v ir o n m e n t in  A la sk a .



March 11,1997

The Honorable Cane Therriault 
Co-Chairman, House Finance Committee 
Alaska House of Representatives 
State Capitol 
Juneau AK

Subject: House Bill 53 / USAA Policyholders 

Dear Chairman Therriault:

As you may know, USAA is a worldwide insurance and diversified services company 
meeting the needs of members of the armed forces and their families. USAA members 
insure one another and our membership consists primarily o f present and former m ilitary 
officers and their families. In the state of Alaska, USAA has approximately 12,000 
automobile insurance policyholders (insureds) and, in addition, has nearly 5,000 
homeowner insureds there. Most of the homeowner insureds w ill also be automobile 
insureds. The information I am providing is merely designed to inform you of USAA's 
method of serving Its insureds and to show how those insureds can be better served by the 
adoption of House Bill 58. Additionally, I would recommend you seek similar input from 
other insurers.

As a reciprocal insurer, USAA pays dividends to Its members which are based, in part, on 
the loss experience in their state for the previous vear. Since 1980. w ith the exception of 
1992, when no dividends were paid h ra iiie  of lo n «  due to natural catastrophes. USAA's _ 
Alaska safe driver insureds have received a 10% dividend each vear in rwognitinn nf thyir 
safe driving. In addition to the safe driver dividend, a special dividend has been paid to 
USAA insureds. In 1995 the dividend was 15% and in 1996 it was B V  In 1996, our 
Alaska insureds received a 6% payout frpm thpir individual Subscriber Sayings Account 
(SSaj. it should be noreo mat onry members of the United Services Automobile 
Association are holders of SSA's. Persons, such as former dependents and spouses, 
insured by the subsidiary USAA Casualty and Indemnity (CIO did not receive the SSA 
distribution.

As a true reciprocal, USAA members insure each other and they are the owners of the 
Association. Since 1969, USAA has employed the SSA to represent a measure of a 
members ownership in the Association. A member's SSA balance grows based on both the 
members participation (number of policies and premiums in effect) and the Association's 
performance. The SSA serves an important role in the Association's financial structure by 
providing the flex ib ility to retain sufficient funds tc cover large, unexpected losses and the

U S M  S IM  Ljq b M m  A IMS 918 L S f fm  S u n  1100 S e a i M ) ,  CA 96814
TELEPHONE <91* BU4716 FACSMLE 91«OM329



The Honorable Gene Therriault 
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financial resources necessary to grow. The SSA is one of the unique aspects of USAA as a 
reciprocal inter-insurance exchange. The amount in each member's SSA is returned to the 
member upon leaving the association.

SSA knds are held on account by the Association on behalf o f the members. The funds 
comprise a portion of USAA's surplus and are available for use by the Association should 
the need arise. The amount of retained surplus is important to insurance regulators and 
rating agencies. Each year, the Board of Directors determines the appropriate level of 
surplus needed to provide adequate assurance that all financial obligations can be met. 
SSA funds not needed by the Association are paid to the members. SSA payments are the 
combination of a percentage of the members SSA balance from previous years and a 
percentage of the premium paid in the previous year. Worldwide, SSA payments since 
1969 have varied from an annual averaxe of 34.67% (high) to none. In 1996. the average 
~was nearly 11 %.

Obviously, insurance companies w ill vary w ide ly in their business practices *:kJ products. 
For example, stock insurance companies w ill disburse any profits to the shareholders. 
Reciprocal and mutual insurers such as USAA and State Farm w ill share their profits in the 
form o f policyholder dividends. No matter what type of ow ne r hip in  insurer may have, 
however, there ans a number of statutory and regulatory changes which can affect 
insurance premiums. Among tha proposed statutory changes in House B ill 58 that w ill 
have a significant impact on USAA's loss experience in Alaska and, in turn, a substantial 
effect on insurance premiums, are those which impose reasonable lim its on punitive and 
noneconom ic damages, and those which reform the collateral benefits rules in order to 
prevent, double recovery.

Tort reform can have a major effect on insurance premiums, both directly and in the form 
^f_inCTe^ed_({ividerds and hiahenSSA ^ is lrib u tio n L In Alaska. USAA po licy holders w il l . 
be directly benefited by adoption of House B5II 58. As this b ill moves forward. 1 would be 
pleased to assist you in any way possible.

S in c e re ly

James R. Jinks, A VP 
Senior Legislative Counsel

JRJ:djn

c c  R e p re s e n ts  e  B ria n  P o rte r
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USA A  R E T U R N IN G  <290 M iL U O N -  
~ T S V I0 E N D S  O N  A U TO  P O L IC IE S -

USAA, the nation's f ih tila r ics i auto in- 
suict. I us mailed dividend checks wonhl2£L  
lalUtoq to more than X6 m illion pofccykold

“USAA is able lo declare (his policy Hold 
er dividend because of very wood financial re­
sults over (Mi past year? said Robert Her ft*. 
USAA's chairman and CEO . “ Those results 
v x rt driven by louer-thatHPrtdfaed auto 
da  km  e x p a n a and red need grgsvtkTa med­
ical coat*,combined with cominoad internal 
cor.i-Mvinu during the past year."

The dividend was based on auio insarance 
premiums for a one-yea* period from May I, 
1995 to April 30. 1994.

“ These dividends represent management’s 
commitment to return arty premiums that ex 
eeed nhat k  neocasary for the operating needs 
o f the association.”  Metres said.

Me said t M jf lr id t t jd ^ in  rfdm potothe. 
rcgukM O pctteni d ividend USAA otttsJO 
opridoit-fitt drivers hi most sw ea
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