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Mr. Cnair.

I oc%pose HB 58 as it makes the State of Alaska .Judge, Jury
and beneficiary. o S _
Under the Alaska Constitution Article i, section 7. V¥ the
people are guaranteed Due Ficess af law to determine -fair and
Just treatment. _ _ _
. Article I, section 16 we are guaranteed the right by jury
trial based on coommn law. ] -
Blacks Law Dictionary 6i:h Ed. TCRT, "Aprivate or civil
wrong or injury, including action tor pad faith breach of
contract, for which the court will provide a remedy in tne form
of agbz&ctlon tor damaaes./The Courts are to decide not the

Torts are based ai comon law as they existed in 1607,
when the first English colonists settled here. They are

rinciples and rules based on man's sense of justice to govern
hemselves in social relations.

» HB 58 goes against all that our forefathers fought foraf.
The King picked the judges, juries and the amounts to be
decided on as well as keepln% a portion of the proceeds for
himself so the Peoole chose to break awey fromGreat Britain
and the Declaration of Independence wes written.

People need to review JLRY RIGHTS. It is the juries that
must decide the cases based on the facts and information
presented not the government. _ _ )

_ The only power the judge has over the jury is their
ignorance. _

Consider the_following?

"The jury has a right to judge both the law as well as the
fact in controversy." John Jay, Irst Chief Justice 1789
"The law itself iS on trial quite as much as the cause which
|1%050 be decided.” Oliver Wendell Holmes, 12th Chief Justice

. HB58 is nothing but JuryTamping, the legislature is .
dictating to the jury how much can be received and thentaking
a cut of what is not rightfully_theirs. Kind of like the Mafia.
America has beg™Ti to function like a democracy instead of
a Republic. Ademocracy is dangerous because it is a one vote
system as opposed to & republiC, which is a three vote system.
need to uphold The United States Constitution of America,
especially Article a, section 4. That third vote is the most
Powerful vote, the vote of a jury and a informed jury knows the
aws of right and wrong, therefore HB58 is unnecessary ad

unconstitutional
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My name is Amy Brockert. I am the "Administrative
istant* of The Dyalc—go3£pnrp.fcionr- The Eyak Corporation is
Cordova's Alaska- UsJrJ— Claima— OctfelemcarrjL.— Act. Village
Corporation. I am testifying today to egress Eyak's
opposition to HB 58 as written, and support CDFU's proposal
to include an amendment which exempts natural resource
tort3, from the constraints found within HB 58. We are
concerned that HB 58 as written will jeopardize punitive
damage awards our shareholders may receive as a result of
the Exxon Valdez litigation. Our shareholders as a group
are already economically disadvantaged and would be hurt by
HB 58 if their Exxon settlement's are further offset by the

state in any way.

Thank you for this time to express our concerns.
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BOX 2574
Cordova, Alaska 99574
11 April 1997

Honorable Governor Knowles
Alaska State Senate Members
Alaska StalLe House of Representatives Members

I am not surprised that some measures of legal lim itations
on actual damages and punitive damages are needed to prevent
outrageous awards. But, in Alaska we have not had
outrageous awards. We have not had a court docket that is

loaded with frivolous cases.

When a jury of one's peers determines that actual damages
are warranted, they have seen the evidence that supports
that award. When the jury has seen the profit a corporation
or company has made because o f their poor judgment or
ignored the injured party's life or impact on their life, a
punitive damages award s reasonable based on what it will
take to get the corporation's attention to be more careful.
The jury has not frivolously determined the amount of the
punitive damages; they have used solid evidence.

To hamstring a jury of Alaska citiZ2ens by limiting what they
believe woill bring the law suit to a moral and legal
conclusion by enacting a tort reform law as is now proposed
is an insult to the legal process as well as to the ability

of Alaska citizens to protect the public.

To include that the State o f Alaska would share in the
damages award isinsane. The State has a responsibility to
protect its citizens from irresponsible business actions.
It has the oversight of enforcing pollution laws — laws
that keep our land pristine and beautiful. For the State to
profit from anindividual's traum a o f is likened to a
vulture circlinga dying animal - just waiting for it to

die and finishing it off!

Please do not enact this Tort Reform b ill. It is not
healthy for the citizens of Alaska; it does nothing to
promote the spirit o f the Last Frontier; it does not
protect the citizens; it does not demonstrate that we have
responsible leaders in our government. It only benefits

those who wish to exploit our great State.

Patience Andersen Faulkner
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Testimony in Support of House Bill 58
April 11, 1997

Mr. Chairman and Members ofthe Committee:

My name is Christy Tengs Fowler. | have a bar and restaurant and liquor store in Haines. | feel
so strongly about this issue tnat | flew in from Haines specifically to testify at this hearing.

1nJuly of 1990, a young man ( 6 months short of21) used a fake I.D. to purchase at our liquor
store. A few hours later he totalled his Toyota pick-up and died in the crash. It didn’t matter to
his parents that he broke the law 9 times that night. It also didn’t matter that he had shown 8 of
our employees I.D. that met Alaska’s requirements for proofofage. Nor did it matter that he had
purchased and consumed alcohol in the presence of his parents. They filed a civil suit against us

claiming we were entirely responsible for their son’s death.

A year and a halflater, we settled the suit for $37,500. Although we felt we could win the case, it
would have cost twice that to get to trial. Financially it was disastrous for our small business
which has been in my family for 44 years. Just this year we closed our liquor store for good. The
financial cost pales, however, next to the emotional toll it took on notjust my family, but on the

whole town.

From this experience | lost my faith in the inherent goodness of mankind. | know there are
people deserving of compensation for their injuries, but there are many more who take advantage
ofthe legal system and try to find someone or something else to blame for whatever is wrong or
unsatisfactory or just plain unpleasant in their lives. People know they can do stupid and

dangerous things then blame someone else for it.

I am not free to do business as usual. | am paranoid. | know that even if | do everything right, if
someone chooses to sue me, | can lose everything without even seeing a courtroom.

When you vote on House Bill 58, please think ofthose ofus in business, especially in Southeast,
who have lost our year-round economy, who are brutalized by taxes, beseiged by government
regulations, who can’t afford insurance, and whose production costs have increased because of

liability costs passed on to us.

Please vote for House Bill 58 and give us some incentive for staying in business.
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A blitz of media and other sources of .misinformation and disinformation
iIsnow being mounted to obscure the real impact that provisions of HB 58 are
likely to have on many Alaskans' lives. One particularly objectionable and
aggressive organization is the State Chamber of Commerce acting in partas a
spokesman of Bill Allen and Veco Co., with material provided by David Bundy
esq, one of Veco's attorneys. There is a lot more underlying this than meet the
casual observers eye.

Additionally, the sponsor of "true tort reform/’Representative Brian Porter
Is also observed to be mostadept at use of misinformation and disinformation
(which most ofus refer to as lying). For example, in 1996 Porter chose to rely
upon a letter he received from Juneau attorney Michael Lessmeier stating that
the impact of Porters "true tort reform measure” HB158 and the onerous "11th
hour" language inserted (we hear at the urging of Bill Allen) would have no
impact on the Exxon Valdez plaintiffs because that case had reached final
judgement Lessmeier stated, "There is a clear answer to question of whether this
legislation (ie. HB158) has any effect on the Exxon Valdez punitive damage
award. Thatanswer isnone whatsoever, (emphasis added). Rep. Porter used this
totally false and bogus information in his attempts to discredit the opposition to
his bill by contending that the opponents of his "true tort reform" bill were £
actually being manipulated by die "Trial Lawyers Assn".Thatmy friends is total (y
i'tff/ Q CSE.

| would like to briefly address the many false assertions that stand out in
Rep. Porter's letter to all majority Representatives and Senators, dated 4 April
and entitled appropriately "DONT BEFOOLED AND DONT BEMANIPULATED".

1. Porter states: HB58 “does not deprive Alaskans of theirrighttoajury trial”. |
contend that sec. 22 Offers of Judgement effectively does exactly that The opportunity to
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manipulate the outcome ofwhether a case will goW |, given by sec. 22jto the party
making the offeramounts,to the power of economic blackmail being given tc insurance
companies and large corporate interests with their batteries of lawyers and virtually
unlimited resources. The draconian consequences imposed on a fearful victim can only
serve to chill the the injured parties ability to determine the ramifications ofa decisionand
thereby reduces his opportunity for due process thatis so highly valued as a means of
achievingequity in our society.

Z Porter states: HB58 "creates a big incentive for businesses ofany size toprevent
future environmental disasters." because "of the huge cleanup price tag". Apparently that
pointwas overlookedby Exxonin 1989 when they knowingly letan alcoholic to
command avessel

3. Porter states: 'If the Exxon Valdez situation were governed by HB58, the amount
of punitive damages could have been ashigh as 4.8 billion, not far from the 5 billion
actually awardedl WRONG! Porterindudes the 900 million awarded to the State of
Alaskain aseparate action. Itis extremely unlikely that this would be construed tobe part
of the plaintiffs compensatory damage.

4. Porter states: 'The assertion that HB58 will notpermit punitive damages where
reckless conduct causesarJ environmental disasterisan outrightinflammatory lie, the
egregiousness ofwhich undermines everything tineopponents are contending. HB58
requires a showing of 'malice’ for punitive damages.” "The Alaska Supreme Court
interprets 'malice’ to indude "reckless indifference to the rights of others". 'If thatis riot
reckless conduct, whatis"/ "Cummingsv. Sealion Corporation, 924 P. 2d 1011. WRONG! -
WRONG!-WRONG! DoesRep. Porterreally assume the people are so stupid that they
willnotlook up the actual case language? | quote the Cummings v. Sealion case cited
above. In the case the Alaska Supreme Courtis discussing the standards for punitive
damages under existing ATaska lav/:

To recovor punitive dam ages, the plaintiff must prove that the wrongdoer's conduct
was outrageous, such as acts done with malice or bad motives or a reckless
indifference to the interests of another. Actual malice need notbe proved. Rather,
reckless indifference to the rights of others, and conscious action in deliberate
disregard of them ...m av provide the necessary 4ate of mind to justify punitive

damages/m v em phasis added.)

Thismakes itcrystal dear thatunder current Alaska law, maliceis different bom reckless
indifference, and either one will supportan award ofpunitive damages. Thiswould allbe
changed if HB58 became law. Reckless indifference would no longer be sufficient to
award punitive damages. Instead, actual malice would have to be proved. Why? are
sponsors of HB58 unwilling to maintain foe existing language of proofrequired by current
state law? I would really like a truthful answer to that puzzle.

5. Finally Rep. Porter asserts that HR58, ifpassed, would notapply in any way to
tI*e Exxon Valdez ongoing litigation Porter states: "which itwould, not, since federal
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marihny law preempts Alaska Law. WRONG! To be charitable one could assume that
again Porterisreceivingbad legal advice-or worse. A look at arecent Alaska Supreme
Court decision, Hughes v. Foster Wheeler Company, Supreme Couri: No. S-692S, No.
4790,3/7/97/ which states clearly that Alaska State Law would be applied in a Federal
Maritime law context, such astlie ExxonValdez, so long as there was no direct federal
maritime or admiralty law with which it conflicted. In the current Exxon VValdez case there
isnotany that H1358is directly in conflict with. Thus the passage of HB58 would most
certainly have a negative impactupon the40 thousand&ocon plat: itiffs. | will make this
my personal crusade to ensure thatall th*S1**pacteanave very long memories.

| urge the the thoughtful members of the Senate majority and any in the minority
thatsupportthiscurrentextreme tortreform measure make a dear exception for torts
relating to natural resource disasters and ecosystem disruptions. Thiswould be easily
achieved by adding at the end of the bill with appropriate number the following language:
XxX. sub section:
(@). In cases of Tortsrelating to natural resource damages induding disastersand
ecosystem disruptions, the following sections of thusbill do not apply: 5,10,11-15,17-20,
22-23,and 35.
(b). Itisintended that tire passage of this legislation, HB58, (as amended,) shall innor ray
be applied or applicable to the litigation, now ongoing, between certain Alaska citizensand
Exxon Corporation ensuing from North Americas largestoil spill, occurring on March 24,
1989. Itis the intent of the Alaska State Legislature that HB58 shall notbe construed by any
one orby any legal body, to apply in any manner whatsoever to Arecontinuing Exxon
Valdez litigation. Thisshall indude all appeals and any remanded or ordered retrialsto a
lower court that may occur after the passage ofthis legislation knownby all as HB 58.

Accommodating the above request would certainly prove that the majority member
of foie 20th Alaska legislature are truly prepared to support the assertions made by the
sponsors of HB58. Assertions thatatpresentare entirely withoutmerit Your good faith in
incorporating the above requestwould certainly be a major step in restoring inyou
constituents a sense thatyou are all honorably motivated and provide with sense that the
amended legislation is fair,balanced and just.

Thank you for your valuable time.

Signed,;

Ross Mullins. Chairman, Prince William Sound
Fishermen Plaintiffs' Committee;
Board of Directors, CDFU j
BOD & Exec. Cmty, PWSAC
Board of Directors, CFAB.

TOTAL P .04
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ALASKA STATE EMPLOYEES ASSOCIATION
AFSCME Local 52, AFL-CIO

HEADQUARTERS, 3510 Spenard Road, Ste. 201, Anchorage AK 99503
(907) 277-5200 * Toll Free 800-478-ASEA * Fax (907) 277-5206

April 10, 1997

Senator Bert Sharp, Co-Chair
Senate Finance Committee

State Capitol Mail Stop 3101
Juneau, Alaska 99801-1182

Dear Senator Sharp:

The Public Employment Relations Act (PERA) was passed in 1972, and in the past twenty-five (25))
years this act has resulted in a labor relations environment that has produced approximately one
hundred (100) collective bargaining agreements. During this quarter of a century collective
bargaining has worked well and the states workers feel that they have a meaningful voice in
determining their terms and conditions of employment.

There have only been three instances where collective bargaining has resulted in a strike by state
workers, these were in 1974, 1975, and 1977. In the first two instances the strikes lasted only a
day ortwo, and in 1977 it lasted approximately three (3) weeks. That's it, in a quarter of s century
there has been labor peace 99.008% of the time. (| also feel it is important to note that tht
General Government Bargaining Unit (GGU) has never been on strike.) PERA has been beneficial for
the State of Alaska and the workers that it has employed.

The public policy purpose of PERA is stated very clearly:

23.40.070. Declaration of Policy. The legislature finds that joint decision-making

is the modern way of administering government. If public employees have been
granted the right to share in the decision-making process affecting wages and working
conditions, they have become more responsive and better able to exchange ideas and
information on operations with their administrators. Accordingly, government is made
more effective. The legislature further finds that the enactment of positive legislation
establishing guidelines for public employment relations is the best way to harness and
direct the energies of public employees eager to have a voice in determining their
conditions of work, to provide a rational method for dealing with disputes and work
stoppages, to strengthen the merit principle where civil service is in effect, and to
maintain a favorable political and social environment. The legislature declares that it

is the public policy of the state to promote harmonious and cooperative relations
between government and its employees and to protect the public by assuring effective

and orderly operations of government.

And, in my view, this public policy purpose has been fulfilled over the past quarter century and
wiil continue to be satisfied well into the next century with the existing PERA statute.

Unions engage in free speech, and engage in the oolitical process. Our right to do so is no
different than the rights of women's groups, religious groups, the chamber's of commerce, retired
persons, minority groups, political subdivisions, and/or |y other group interested in public policy.
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| have been asked many times, "What is the purpose of your Union?"And, my consistent
response has been that our purpose is to secure the best possibie terms and conditions of
employment and the fair and just treatment of all individuals in our bargaining unit. As of

this point in time we have achieved only a moderate amount of success, and in my view the
balance of power between public employee unions and management is balanced. It was the intent
of PERA to create a level playing field between labor and management and its purpose has been
fulfiled. The work done by our members is honorable work and to give it some definition | am
going to list the kind of work oone by the members of ASEA/AFSCME Local 52.

We:

Implement fair and honest elections;

Enforce fair treatment of Alaskan workers;

Carry out retirement programs;

Invest and audit Alaska's income and investments;

Provide care and custody for Alaska's needy seniors;

Provide for citizen legal services;

Monitor Alaska's financial institutions;

Encourage domestic and foreign commerce;

Monitor Alaska's insurance companies;

. Require that measurement standards be fair;

. Insure that professionals are properly licensed,;

. Promote and encourage tourism to our state;

. Require accountability of public utilities;

. Train, help finance, and assist Alaskan local governments;

. Monitor and provide for educational funding and opportunities;

. Train the unemployed, people with disabilities, displaced, and convicted;
. Provide financial assistance, training, and employment opportunities for the unemployed;
. Contain the criminals— be they adult or juveniles;

. Monitor convicted criminals on probation and/or parole;

. Fund and teach the children and adults;

. Maintain history and plan for the future;

. Insure the safety of the air, water, and the land;

. Guarantee the continued abundance of the fish and wildlife for all;

. Redirect the chemically dependent;

. Assist families in domestic, financial, and medical jeopardy;

. Care for the mentally and physically disadvantaged;

. Require safety in the workplace and places of public accommodation;

©CONVaRON R
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. Prosecute the indicted;

. Guarantee all citizens due process;

. Assist and help in times or natural disaster;

. Respond to commercial and private airline tragedies;
. Insure the sustainable yield of renewable resources;
. Because of us "Alaskan Grown" happens;

W W w wNNN
W NPk O o



SB 151
Page 3 of 3:

34. We survey, monitor, and assign fair value to the land;

35. Guarantee that workers are fairly paid;

36. Public safety is our responsibility;

37. Monitor and see to it that all revenues due the state are paid;

38. Require and enforce the payment of child support;

39. Provide resources that enable the ownership of homes and businesses;

40. Protect, defend, and invest the permanent fund— and we distribute the dividend; and

41. We guarantee the design, construction, maintenance, and future security of the infrastructure

of our state.

Senate Bill 151 would result in a labor relations environment that would be oppressive to the

worker.

All of this work is important to the people of Alaska, we do it proudly and believe it deserves
respect. Your committee has proposed Senate Bill 151, which is a complete rewrite of the
existing collective bargaining statute. Tbi' bill proposes to amend, add to, and repeal sections of
PERA in at least seventy-seven (77) ways, and there is no justification or reason for most of these

amendments.

The Unions in this state, both public and private sector, have met to discuss this, 2nd other anti-
labor bills, and we have all agreed to share the cost of a comprehensive analysis of the public
policy impacts of Senate Bill 151. We intend to select a neutral master who understands both
labor and management issues. We will share the outcome of this analysis with you at the earliest

possible time.

While it is no surprise to you that |, as the Business Manager of the largest Union in the AFL-CIO
oppose this bill,  would respectfully request that as a matter of good public policy you delay
passing SB 151 out of the Ssnaie Finance Committee until such time as an objective dialogue can
take place concerning the proposed seventy-seven (77) amendments to ?ERA which are contained

in Senate Bill 151.

Thank you in advance for your attention and consideration.

Business Manager
ASEA/AFSCME Local 52
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‘e 1/) iV7-0071 Fax (007)277-0072

AACA

RESOLUTION 97-1

TORT REFORM

RESOLUTION supporting sponsor substitute for

W HEREAS, the purpose for State involvement

(»omote, encourage and develop aviation, (AS 02.15.010);

W HEREAS, A laskans rely on the aviation

>ri.iiary transportation source for persons, mail,

i,are and goods and services in general; and

W HEREAS, in the past decade the Alaska
made significant progress and investmentin developing a system which

;>elter m eets the transportation needs of ourvaststats;

W HEREAS, the commercial air carrier

suffering from a lack of insurance underwriting

limits of liability to com pensate injured parties,

W HEREAS, passage ofthis bill win benefit the
.Rowing more funds to be available to properly

m _.jilies for economic and noneconomic dam ages,

THEREFORE B E 1T RESOLVED, the

A ssociation supports passage of sponsorsubstitute HBJ58.

WESTIN MADI -
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traveling public by
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March 10, 1996

Representative Gene Therriault
State Capitol
Juneau, Ak 99801-1182

Dear Rep Therriault:

This latter is to support HB 58- | ara writing you because
I understand your committee i3 3oon to havo a hearing on it.

Decides Penair, | have been delegated by the Alaska Air
Carriers Association to work towards the approval of HB 58.

The Alaska Air Carriers membership is well over or.e hundred
air carriers throughout the State, all the way from Alaska
Airlines to the smallest one aircraft oporator. 1 can not think
of any significant airline that does not belong.

"There are ovor 200 communities throughout the State that
are not on any road system, thus are totally dependent on our
collective 3ervicoa for all their transportation needa.

We are being greatly impaired by a lack of insurance
underwriting capacity- The problem dramatically eocalatcd
a little over two years ago when the BAIG (British Aviation
Insurance Group) made a corporate decision to cease writing
commuter airline insurance in Alaska. There is now no
underwriter in Europe, including Lloyd’s, that will touch us.

Thid is a diroct result of the knowledge that Alaska has
a potential for the highest punitive damage awards in the nation,

second only to Alabama.

The plaintiffs attorneys will tell you that relatively
few cases go to jury trial, and whan they do the amounts awarded
have not been excessive. There are answers for both statements.

Most cases are settled out of court because, for example,
a death loss with an economic value of two million dollars will
be settled for four million because the defendants are well®
aware they rick a much higher award, maybe eight million, if
it gets to a jury in Alaska. This is possible even without
any finding of gross negligence or willful misconductl So the
result was it still cost the defendant (underwriter) twice as

much as it should have.

Ponair is in the middle of ju3t ouch a scenario. The
initial letter from the plaintiff attorney estimated economic
damage of 2.8 million, thon brags that he should bo able lo
get 12 to 16 million in punitives, if it gets to a jury!

PenAjr - 4461 Aircraft Drive = Anchorage = Alaska = 99602 « (907) 243-2435 « Fax 243-6848
Peninsula Airways, Inc. 0/B/A PsmAjr



SENT BY-RESTIN MAU | 4-10-97 | 18:12 t WESTIN MAUI- = 4] 8

PAGE T™WO

As to tho past awards, | suspoct the only cases that do
get to the trial stage ore the ones where the defendant has

a strong case.

Most ol as mid-sized carriers traditionally carried twenty
million dollar CSL (combined single limit) passenger liability
coverage. But. since the BAIG pulled out CSL is not available
at any cost. Penair has been limited to one million por seat
for the last two years, and our cost for the laot roncwal was
over three million dollars annually, or ten percent of our gross
rovonuol Many of tho smaller carriers have only five hundred
thousand per scat, and some only one hundrod fifty thousand.

If HB 58 io passed, it will actually make more money
available to coopenjate a citizen hurt or killed in an aircraft
accident. That is oocause underwriters will make higher limits

easier and cheaper to obtain. Consider a one-plane operator
with one hundred fifty thousand per seat, when he crashes and
kills somoono there are no other assets, so no matter what the
economic value is there is no other money available.

In tho Penair case, the economic value alone is higher
than our insurance available, (and there is no ovidonce of gross
negligence on our part). A direct result of that is we have
examined our customer base to sea whore we may be exposed. In
other words looking for high value people, if you will. W
have actually refused service to some such customers, so some

companies ability to do business in Alaska is being restricted
by this insurance problem.

Encloocd arc copies of my correspondence regarding this
situation, as well as a resolution passed by the AACA general
membership at our recent convention.

We will certainly appreciate any assistance you can give,
believe me HB 50 will go a long way towards benefiting anyone
in the State who has to use aircraft services.

Very truly yours

Orin D Seybert
President

Enclosures (4)

CC: Rep Porter
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November: 21, 1996

Rep Brian Porter

State Capitol
Juneau, Ak 99871-1182

Dear Brian:

Penair is involved right now in a scenario that clearly
highlights the need for tort reform.

We lost a The one

passenger was a highly componoatedr
He was relatively young, and left a wife and two daughters.

Enclosed is copy of the letter front her attorney, estimating

purely economic value of 92.7 million, (by the way, there will
be no finding of any nagligonce on our part whatsosever).

In past years, we normally carried a $20 m illion Corabinod
Single Limit (CSL) for any accident. As you know, that sum

is available for all the paoGengors collectively. It there
were nine passengers, each estate would be entitled to over
two million, or varying amounts as the case proved. In this

case the entire twenty million would have boon available.

Two years ago the London underwriters, primarily the BAIG,
(British Aviation Insurance Group) simply refused to write any
more Alaskan commuters, period. That leaves u3 with only two
underwriters in the world, AIG (Aviation Insurance Group in
Atlanta) and USAIG (US Aviation Insurance Group in New York,
different company).

They absolutely refuse to write the CSL any more, so we
are now limited to one million dollars por aeat. MoGfc of the
other operators.only have $500,000 per seat, and some of tho
real small operators are at $150,000.

Tho reason given is not particularly related to the
perceived accident rate or difficult operating conditions in
Alaska. Rather the overwhelming problem is the fact, or at
Itast perception, that Alaska has a history of the highest
punitive damage Jury awards In the nation.

PenAi R « 4461 Aircraft Drive « Anohorage = Alaska *99502 *(907) 243-2485 « Fax 243-6B48
Panhwula Ainays. Inc. 0/WA PutAm
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So back to the letter from you see him bragging

about the punitive damages being 12 to 16 million. And this
apparently is possible without any negligence by the defendantJ

My first reaction was to realize that Penair is exposed,
so | examined our cuotomor base to nee where potential problems
lay. That resulted in tho enclosed letter to the Alaska Marine
Pilot group. So a direct result of the insurance problem is
impacting the ability of some companies to do business. | am
preparing similar letters to other customers.

I have thought of another argument for reform, since the
limits are so low, there is actually less monoy available for
the average Alaskan claimant. If we could juot cap the punitive
damages there would be raoro insurance covorago availf.blc.

For instance the Jimair crash at Lake Hood in daptember
killed three tourists, but they only had $150,000 per seat
insurance. Since there were no other assets, it doesn't make
any difference what the judgement is, but if it were easier
for underwriters to write higher limits, there would then be
more money available in case3 such as that.

Anyway, as | told you I am now highly motivated to holp
write the bill this session, and | intend to be there.

I would like to ask for your help in lotting me know when
things are happening during the session, and who the key players
are that | nood to work on.

Very truly yours

Orin D Seybert
President

CC: Gail Phillips
Rick Halford
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November 8, 1966

Capt. Stephan Moreno
Alaska Marino Pilots
2622 38th ,Ave S. W
Seatie, Wa 98126

Dear Steve:

We recently concluded a very, very difficult insurance
renewal. Not only did the price increase drastically, we were
not able to get any increase in limits. We alill have only one
m illion dollars for passenger liability.

In view of our tragedy it has made merealize thatPenair
cannot afford to be put in such a positionagain.

So I am in the process of identifyingcharter groups and
individuals where the resource generated does not justify the
risk associated with the contract. Certainly the Alaska Marine

Pilots (and any marine pilot) is a perfect example.

Therefore, |1 am norry to say that effective immediatedly
we will no longer be able to provide transportation to your

group.

This limitation applies only to charter or contract
operations involving the nine or loss passenger planes. W
were able to get proper limit3 on tho larger aircraft operating

the schedules out of Anchorage.

I am having our attorney look into the possibility of having
a limitation of liability agreement the customer could execute
which would lim it the exposure in the event of an accident.
If such becomes available we will contact your groups that
Lime for the purpose of discussing the resumption of service.

President

CC: Hal Snow

PenAjr 461 Aircraft Oriv* « Anchorage = Alaska 499502, (907) 243-2486 = Fax 248-8848
Ponineuta Akwnayt, Inc. D/R/A
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November 26, 1996

Magone Marine
P. O. Box 442
Dutch Harbor, Ak 99692

Dear Dan:

On September 30 we concluded a vary, very difficult
liability insurance renewal. Not only did the price increase
drastically, but for the second year in a row we were unable
to get passonger liability limits ovor ono million dollars per

passenger seat.

After our accident of August 11, it has become apparent
that under present Alaska law judgements in wrongful doath claims
can bo many millions of dollars, even without any negligenco.

Go | have been looking at each charter customer, trying
to analyze the possible exposure of Ponair. It occurs to mo
that your divers are probably young and highly compenaated,
which would lead to 3uch an excesaivo oward.

Therefore, | must decline to provide you with such charter
services, we simply cannot accept the risk.

My attorney is working on oome sort of "hold harmless"
or limitation of liability that the pa33enger could execute,
we hope to havo that available in the next few weeko.

Meanwhile, tho real problem i3 the present Alaska laws,
this situation clearly illustrates the need for Tort reform.
I intend to be working on thiu issue during the upcoming
legislative session, and would appreciate any help you might

be able to give.

Orin O Seybert
President

PenA ir «4B151 Aircraft Drive =Anchorage«<Alaska «99502 «(907) 243-2485 « Fax 243-66348

ftrinsuta Alrwtyt, Inc. D/B/A PmAm
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O ordova D istrict Fishermen U nited

Celebrating 02 Y ears of Service to Commercial Fishermen in Cordova, Alaska

P.0. Box 930Cordova, Alaato 99674 /Telephone (907) 424-3447 / Fax (907) 424-3430

April 10, 1997
710: All Alaska Representatives and Senator* RE: ~ HB 58 Tort Reform
FROM: Cordon District Fliheraen United SKNT: Via Facsimile

Dear Alaska Legislator:

In reggonse to the April 4memo distributed to majority representative##and seoaton b% Representative Porter regarding House
Bill 53(Ton Re%&), | would like to clear up tome misunderstandings. First let me begin bg saying Hut the commercial
fishing industry upport responsible tort reform. In a letter to Representative Porter dated February 27,1mae this
statement abunidantly clear while submitting amendments the commercial fishing industry (bought weré reasonable and

reSponsible.

Representative Porter writes, “the u u | lawyers am manipulating the fishermen....into acting as &hew tool." Please be advised
that Cordova District Fishermen United hegan their campaign against HB S3immediately after [t m i introduced on Janua
13 1personally met with both of my legislators while in Juneau in early February and discussed the problems with HB

The recent outCry by Cordova residents is the result of a grassroots movement by Citizens who are afraid their concerns are not
being addressed and it Is not a "well-orchestrated” last difch hope by trial attomey* In Alaska.

HB SBis vadical legislation! The following graph depica our concept of tort reform to the extreme:
Extrema Middle of the Road Without tort reform

HB% HB6O SB43 ~ Stanbauo
In RePresentanve Porter’smemo he stales (bat the Governor's Advisory Task Force was dominated by tnal,lavv}/ers. Please
refer to the list of participants and see tor yourself that this statement is completely untrue. You will also find that not one
Exxon plaintiff attorney was seated on this usk force.

| checked two of the legal interpretation* made by Representative Potter and was surprised to fi ndinaccuracies. 1)In a recent
Alaska Supreme Court decision, Alaska state law can be applied In Federal Maritime context if there is no direct conflict and
2), requiring malice or conscious acts showing deliberate disregard of another Ferson,would be needed for punitive damages to
be awarded under HB 58, Porter says that "malice” and "'reckless indifference to the rights of otters™ are in erPreted the same
by the Alaska Supreme Court in awarding punitive damages. However, the case cited by Repreieatative Porter holds the
opposite, In fact, you would have to prove malice or show dehberatedsregardofanother erson under the constraints of HB
53 With these conditions, punitive dsmagee would not have been awarded in the Bxxem VaJde;: case. Prov,mg malica in
,I|t(|jgat|on involving a grounded supertanker would be an impossible taskin fluure cases. Further, HB 58_m|% t jeopardize the
judgment against Bxxon now on appeal, see the enclosed memo from Matt Jamio, one of the attorneys in thet case.

Another misrepresentation | found was the calculation of the possible Exxon Valdez punitive award under HB 58
Representative Porter states that the award could be as high as $48hilUon. M7 calculations ahow that under HB 58 the
punitive award paid to the Rlamnffs would be vastly reduced from %be original award. Is this equitable for the indigenous
people and fishermen who have suffered greatly in %be wake of this horrendous disaster?

A final point of contention is Representative Porter's claim that 60 attorneys would be splitting the L billion in attorney
fees... try 400 attorneys! Furthermore, the attorneys’ ftea award is subject to federal court approval,
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Please consider the inaccuracies of Representative Porter's memo before deciding the fate of the people of Alaska. Talk with
Senate Finance committee members if you have reservations regarding HB 58 Look at the real facts and as Representative
Porter so eloguently states, “Don’the fooled and don't be manipulatea™ Thank you for your time and coasideradon.

Sincerelg
CORDOVA DISTRICT FISHERMEN UNITED

Cheri Shaw, Executive Director

/enclosure

ce Governor Tony Knowle*
Lx Governor Fran Ulmer
United fishermen of Alaska
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Memorandum

T<*: LaccyBeitu i

Fcoot: Matthew D. JatmatA-sf'
Dale Apei9, 1997

Subject; liw n Valdes and Tort Reform

| appreciate yottr request that 1oooutvrm, on behalf of the cLua u i
ptahivc damage claimants far wheat | serve (with sevemt other airomcyv) a*

dsn ceurwcL

t. Who ntvwa If the Eswttverdictfatm ulm d or, tw td
differently, wfaidi kghlatoar’ constituents » it tfltetadT Though Mi»
a corny foci pdntalfly to fuhcnaen fat the oiled ucu (PWS. Cook Ink-t,
Ctujruk and Kodiak). * significant portion goer to tho ‘mvritaT fUItcrica, afact
perhaps not generally wtB known. but <fimportance to legislator* whose
constituencies include commercial fishers. Avtsaga reecaxrie* air wepaled u
foBmni far the fallowtag fidvcries- Note that theae us ju * 1205 ofthe thhetira
affected. A | salmonand herring ftdmka statewide (c.g” Norton Sound and
Yukon) w il rxadrt payment* w wefl.

Fishery permit holders  average mvtivibvV
Southeast Salmon Seine 373 $50,000
Southeast Satan* Drift 473 $10,000
Southeast Hearing Setae 30 $10,000
Petunaula Aleutians Salmon Seine 125 $70,000
P«ntanda Aleutians Salmon. Drift 165 $50,000
PensruvU Aleutian* Salmon Sat 113 $25,000
Bristol Bay Salmon Drift 1900 530,000

Iriffoi Buy Salmon Set 1000 $10,000
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rights,' Enoik will argue tlut lueh aitandard. and not "jvcVkiuvu" slusukl x*
adopted by ct<c fertenU court asevidence ofwhat the people of ALuka went. 1
eaiuvnt ovcrvmiphwue the Importance of such uguniciit*. end lww kjpbMbm
pscf*td thir year could significantly sffcet our chances on appeal.

‘Asnidi. it is my rccommeadacfon. b«aui« any effect dut tort wAxm
legation would haveis miiamal in affected communities in curaperfaan tu (hr
downside of a reductionor loss of the Enact Valdea verdict, dut Jerrynot
support tflrriefcxni measures chi* ysarwhich adopaa cap on punitive damage* ur
requiie that a portion of any punitne a«nudshould go to the state or attempt in
change the mental standard for punWwi damages to‘\onacfaus disregard” rather
than *recUtsncH," asisnow dm rule. Alternat|veg. language that an.){ ,
motUftc.dofu nude dd!]ycw,would hare no affect 01 prior or funov oil spills. nr.
note generally, caseswhich iwrolw damage to dm environment or luntral
luaoutrcr. woild qoalong tray w aid's counteringwhstwc cxprur to be thr
argumcutx gnowb now ptcpiuinf to Me with the Court of Appeal*. Tsuaiswry
real ngfhtnow. Exaon's brief is expected to be due in Junewith the Court of
Appeals, and It ~B)raake tttc ofevery pcraihta argument to aigtw the* thr
vcidkt it too high anrVw that anew trial should be ordered.

3. Is this just "for liw lawyer*!" Appw-stdy soma arc savingdue thr
only pernsra whowill benefit fm t a substantial verdictin Eooa ate attorney*.
WHiile dm lawyers have soughta oortsow of any recovery on acoiuingnu bati*.
wen if their request ISF nted, welt over 75%of any ttxovay would gotu
i-sasiuam = If (1€ TEQUES ,apProved— Pntaemiwill'still be on thr onki o+
320,000,000 to Kodiak fibutd Borough, and several hundred thousand dot tats to
over amilbondoUam to permit boldmfBshasinoQcdcestimunhkwt**s. t
would be pleased to provide more detail if requested. As dhaintvta of the fee
committee for thr Eo ot VaJdc*phintift. | can mssuseyou that the rrqocw we
|tavt made b om |pktd¥]cons|stentw|th standards adopted in federal conns Kw
foesgn such cases, and thscjtidgr HniUnd irweBawxne of evrarapplicable nik~
ate 10l fairness in deciding hoar to compensate die attorneys.

Thankyou for this opportunity to comment on behalf of the
approximately 40.000 Exxon Valdes: plaintiff* statewide who ir sty viirufs,

mackir mem

TOTAL P.05
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March 10/1996

Representative Gene Therriault
State Capitol
Junaau', Ak 99801-1102

Dear Rep Therriault:

This letter ia to support HB 58. | am writing you because
I understand your comaittise is soon to have a hearing on it.

Besides Penair, | have been delegated by the Alaska Air
Carriers Association to work towards the approval of HB 58.

The Alaska Air Carriers membership is well over one hundred
air carriers throughout the State, all tha way from Alaska
Airlines to the smallest one aircraft operator. X can not think
of any significant airline that does not belong.

There axe over 200 communities throughout the State that
are not on any road system, thue are totally dependent on our
collective services for all 'heir transportation needs.

We are being greatly impaired by a lack of insurance
underwriting capacity. The problem dramatically escalated
a little over two years ago when the BAXG (British Aviation
Insurance Group) made a corporate decision to cease writing
commuter airline insurance xn Alaska. There is now no
underwriter in Europe, including Lloyd's, that will touch us.

This is a direct result of the knowledge that Alaska has
a potential for the.highest punitive damage awards in the nation,
second only to Alabama.

The plaintiffs attorneys will tell you that relatively
few cases go to~jury trial, and when they do the amounts awarded
have not been excessive. There are answers for both statements.

Most cases are settled out of court because, for example,
a death loas with an economic value of two million dollars will
ba settled for four million because the defendants are well
aware they risk a much higher award, maybe eight million, if
it gets to a jury In Alaska: This is possible even without
any finding of groaa negligence'or willful misconduct: So tha
result was it still eost the defendant (underwriter) twice as
much as it should have.

Penair is in the eiddle of just such a scenario. The
initial letter from the plaintiff attorney estimated economic
damage of 2,8 million, then brags that he should be able to
get 12 to 16 miillion in punitlves, if it gats to a jury!

PenAm *4461 Aircraft Drive « Anchorage ¢ Alaska « 99602 « (907) 243-2486 « Fax 243-6848
Fwkwms Ameje, In*. OWA Fswtw



PAGE TWO

As to the past swards, X suspect the only cases that do
get to the trial stage are the ones where the defendant has
a strong case.

Moat of us mid-sized carriers traditionally carried twonty
m illion dollar CSL {combined single limit) passenger liability
coverago. But since tho BAIG pulled out CSL is not available
at any cost. Penair has been limited to one million per seat
for the last two yoars, and our cost for tha laat renewal was
over three million dollars annually, or ten percent of our gross
revenuei Many of tha smaller carriers have only five hundred
thousand per seat, and some only one hundred fifty thousand.

Xf HB 58 is passed, it will actually make more money
available to compensate a citizen hurt or killed in an aircraft
accident. That is because underwriters will make higher limits

easier and cheaper to obtain. Consider a one-plane operator
with one hundred fifty thousand per seat, whan he crashes and
kills someone there are no other assets, so no matter what tho
economic value is there is no other money available.

Xn the Penair case,, tha economic value alone is higher
than our insurance available, (and there is no evidence of gross
negligcnca on our part). A direct result of that is wo have
examined our customer base to see where we may be oxposed, in
other words looking for high value people, if you will, we
have actually refused service to some such customers, so some
companies ability to do business in Alaska is being restricted
by this insurance problem.

Enclosed are copies of ay correspondence regarding this
situation, as well aa a resolution passed by the AACA general
membership at our racent convention.

We will certainly appreciate any assistance you can give,
believe me HB 56 will go e long way towards benefiting anyone
in the State wh9 has to use aircraft servicaa.

Very truly yours

Orin D Ssybert
President

Enclosures (4)

CC: Rep Porter
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ALASKA Aff CARRIERS ASSOCIATION

RESOLUTION 97-1

RESOLUTION supporting sponsor substitute for M B58.

W HEREAS, tho purposs for Stats involvement In aviation is to

promote, encourage and develop aviation, (AS 02.15.010); and

W HEREAS, Alaskans my on the aviation industry as their

primary transportation source for persons, mart, food, shelter, health

care and goods and services in general; and

W HEREAS, in the pastdecade the Alaska aviation industry has
m ade significant progress and investment in developing a system

w hich batter meats the transportation needs of our vaststats; and

W HEREAS, the oommerclal air carrier industry in Alaska is
suffering from a lack al insurance underw riting capacity w ith

insufficient Hrrrtta of labdty to com pensate injured parties,

W HEREAS, paseags of this bi wS benefittha traveling public
by allowing more funds to be available to property com pensate

injured parties for economic and non-economic dam ages,

THEREFORE BE IT RESOLVED, me Alaska Air Carriers

A ssociation supports pasaage ofsponsor substitute HBJ58.



November 8, 1966

Capt. Stephan Moreno
Alaska Marine Pilots
2622 38th Ave S. W.
Seatle, Wa 98126

We recently concluded a very, very difficult insurance

renewal. Not only did the price increase drastically, we were
net able to get any increase in limits. We still have onlv one
million dollars for passenger liability.

In view of our recent tragedy it has made me realize that
Penair cannot afford to be put in such a position again.

So | am in the process of identifying charter groups and
individuals where the resource generated does not justify the
risk associated with the contract. Certainly the Alaska Marine

Pilots (and any marine pilot) is a perfect example.

Therefore, | am sorry to say that effective immediatediy
we will no longer be able to provide transportation to vcur

group.

This limitation applies only to charter or contract
operations involving the nine or less passenger planes, "a
were able to get proper limits on the larger aircraft operating
tha schedules out of Anchorage.

I am having our attorney look into the possibility of havin
a limitation of liability agreement tha customer could execute
which would limit the exposure in the event of an accident.
If such becomes ‘Jvailable we will contact your groups at that
time for the purpose of discussing the resumption of service.

Qrin O Seybert
President

CC: Hal Snow

PC\JAIQ ¢ dfici Air—i* rim,a . —



November 26, 1996
Magona Marine

P. 0. Box 442

Dutch Harbor, Ak 99692

Dear Dan:

On September 30 we concluded a very, very difficult

liability insurance renewal. Not only did the price increase
drastically, but for the second year in a row we were unable
to get passenger liability Ilimits over one million dollars per

passenger seat.

After our accident of August 11, it has become apparent
that under present Alaska law judgements in wrongful death claims

can be many millions of dollars, ever, without any negligence.
So | have been looking at each charter customer, trying
to analyze the possible exposure of Penair. I't occurs to me

that your divers are probably young and highly compensated,
which wculd lead to such an excessive award.

Therefore, | must decline to provide you with such charter
services, we simply cannon accept the risk.

My attorney is working on some sort of "held harmless”
or limitation of liability that tha passenger could execute,
we hcce to have that availabla in tha next few weeks.

Meanwhile, tha real problem is the present Alaska laws,
this situation clearly illustrates the need for Tort reform.
I intend to be working on this issue during the upcoming
legislative session; and would appreciate any help ycu might
be able to give.



JURY WEIGHS MAN’S CLAIM OF EAR DAMAGE

By L1Z RUSKIN
Daily News reporter

A man who was a passenger on a 1990 flight to Pmdhoe Bay is
asking an Anchorage jury for more than $13 million in damages for
Iinjury to his ears he says he suffered because the plane's cabin
was not properly pressurized.

Mickey Barrett, now 50, was a welder but says he can't work
because of a ringing in his ears, dizziness and balance problems.
He claims the injuries resulted from a descent into Deadhorse on
Christmas Day aboard a Convair 580. He is suing Era Aviation, the
operator of the charter flight

His lawyer, Andrew Kurzmann, told a Superior Court jury during
closing arguments Monday that the injuries cost Barrett his job,
his family, and his ability to relate to his young son. Era
Aviation has stripped Barrett of his dignity and self-respect,
condemning him to a sad, lonely life for his remaining years,
Kurzmann said.

But Era's lawyer said Barrett's problems aren't related to the
flight. The crew, attorney Robert Richmond said, noted nothing
unusual in the cabin pressure, and there's no reliable evidence of
problems aboard the flight

"At no point during the flight... was there ever any complaint
made,"” Richmond told the jury.

Barrett's trouble began before he got on the plane, Richmond
said. He had already separated from his wife, and he'd received a
job evaluation that said he had difficulty concentrating on his
work, Richmond said. Barrett also had a cold and an ear infection
when he got on the plane, the lawyer said. When you have a cold,
it's hard for your ears to handle flying under normal pressure
conditions, and th$y will hurt, Richmond said.

Several of Barrett's co-workers were among the 40 passengers on
the plane. A couple of them corroborated his claim in court. One
woman who was on the flight testified that the pressure felt as if
someone had put a hose in her mouth and turned it on.

Kurzmann said Barrett bears the hallmarks of an injury to the
vestibule of the inner ear: vertigo, hearing loss, pressure,
ringing.

"He plays the radio 24 hours a day just to (mask the noise,)”
Kurzmann said

Richmond pointed out that Barrett continued working for the two
weeks following the Dec 25 flight, then took two weeks off in
Oklahoma. When he returned to the North Slope, he was fired from
his job with Atlas Wireline for smoking a cigarette in a room



where explosives are stored,. Richmond said. Thai he returned to
Oklahoma and applied (of unemployment compensation, claiming he
was fit and ready to return to work, Richmond said.

Kurzmann asked for punitive damages equal to one year of Era's
profits. As for assigning a value to Barrett's pain and suffering,
Kurzmann said lie once heard a seasick angler offer a skipper $200
to turn the boat around ?jnd return to the Homer harbor. Using that
anaiagy, Kurzmann argued the jury should make Etc pay $200 a day
for the 25 years of Barrett’s remaining life expectancy.

The jury began its deliberations Monday afternoon.
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Headguirten:

217 2nd Street Suite 200
Juneau, Alaska 90801
(907)586-2323 FAX 463-5615

*STATE*
CHAMBER

OF COMMERCE

March 10, 195'7

Honoraole Gene Therriault, Co-chairman
House Finance Committee

State Capitol

Juneau, Alaska 99801

Subject: Support for HB 58 - Tort Reform

Dear Representative Therriault:

The Alaska State Chamber of Commerce represents approximately seven hundred member businesses statewide
which provide jobs to nearly 70,000 employees. Indirectly, through our network of the 35 local Chambers of
Commerce throughout Alaska, we represent an additional 6000 businesses. Eighty-five percent of our
membership consists of small businesses. As the Voice of Business, the State Chamber’s mission is to create a

climate in Alaska that is conducive to a strong private sector economy.

Reform of Alaska’s civil justice system is one of the highest priorities for this organization. It is also of
significant importance to the voters of Alaska. In a statewide survey of registered voters conducted by ASCC in
January, 1996, four out of five Alaskan voters favored changing Alaska’s tort system. Three out of four
believed that those who would be most helped by the proposed changes to the system would be small
businesses, doctors, taxpayers, and people with legitimate lawsuits. By a ratio of eight to one, those surveyed
believed that those who would find the changes disadvantageous would be people with frivolous lawsuits and

personal injury lawyers.

The issue of greatest concern to the State Chamber is that of punitive damages, because they can be assessed on
a business or individu*1even without intentional wrongdoing or willful neglect, and the sky is the limit. ASCC
believes there should be parameters, or established criteria for assessment of punitive damages. ASCC also
believe the penalty should be pre-established as a multiple of the compensatory damage caused. We support the

formula established in SSHB 58.

We strongly urge the support of the House Finance Committee and all members of the State Legislature of
SSHB 58.

Sincerely,

Pamela La Bolle
President



ALASKA TRUCKING ASSOCIATION, INC.

3443 Minn#** Drrv* » Anchorage, A M 190603 » PHONE (907) 276-1149 * FAX (907) 274-1946

March 12, 1997

Representative Gene Therriault
Alaska State Legislature

State Capitol (MS 3 100)
Juneau, AK 99801-1182

Dear Representative ITicrriaull:

Members of Alaska Trucking Association strongly urge you to support H.B.
58. Wec believe that America is drowning in a sea ofjudicial abuse. It seems
apparent to anyone outside of the legal system that “ legal thinking” and
“common sense” have parted company. RB. 58 is a small, but much needed
step towards a complete reconstruction ofour legal system. Don’t succumb
to the arguments that will surely attempt to kill the hill or at least amend it
into ineffectiveness.

Also attached, for your information, is one ofthe more egregious trucking
eases. Unfortunately, this is not an extremely unusual case. ATA’s
members hope that one day they may run their businesses, for at least one
day, without thinking of lawyers. Thank you for your time and attention on
this very important issue.

Sincerely »

Executive Director



ALASKA TRUCKING ASSOCIATION. INC.

3443 Minnesota Dnvo  Anchorage. Alaska 99503 « PHONE (907) 276-1149 « FAX (907) 274-1948

ATA Officers ami Board of Directors 1996-1997

UefnvMuUnliyo

President Jimmy Doyle

1st V-President Dill Dcaver
2ml V-I'nixident Jeff Gregory
Scc/Trea.s Ted Dcltucr

Ron Locke
Gordon Hurung
Hob Itop)’

Hdith Monlpolil
Hilly Rml

Ix-fty Pricket!
Dale Merman
Peter Blanax
Steve Saunders
Thomas Culhanc
Albert Snelling
Fred Stauher
Duane Congdon
Richard Asay

M. Kathym Thomas
Charlotte Hmecmm
Jasper Hall
Harry McDonald
Dean McKenzie
Greg Wakefield
Hlainc Ghan

Company

Weaver Bro*., Ine
Sea-J™nd Scvicu, Ine
Sourdough Express, Inc

Phone / Pus.

278-4526/276-431
263-561

800-473-39767

Totem Ocean Trailer Kxp, Inc  276-5K6H/278-0461

Wilder Construction Co.
Arrowhead Transfer, Ine
Kenworth Alaska, Inc

Sig Woid Stonge St lran
Roed Trucking Co

Lefty's Trucking Co
Anchorage Sand & Gravel
Muleskinoers, Ltd

Inlet Petroleum Co
Anchorage Refuse, Inc
Satnsoa Tug & Bargs Co. Inc
Fred’s Towing St Recovery
Valley Transport St Storage
Asay Trucking, ine
ArcTech Services, Inc
World Equipment Inc
Service Qil St Gas

Garble fenl/K&W Trucking
Alaska West/Frontier |rons
Alaska Mover’s Assoc, ine
Lynden Transport, Inc

344-2593/522-8645/
747-8647/747-6433/
279-0602/258-6639,
274-7535/272-1296/i
344-9093/ nope /
745-3328/745-737

349:3333/344-2844/
344-7887/522-33S9,
274-3835/272-8151
563-3717/563-3932/
747-8559/747-5370/
243-4037/ nope

745-7733/745-7734/
349*4774/349 -6047
776-5480/776-513

563-3557/563-3558/
822-3375/822-3511/
276-7797/278-7301
279-9515/272-8152|
276-3506/258-398

276-4800/257-5155

“5 U
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By Penlel P. Dearth

StaffWriter

\ Jury venlict In Detroit Is senri-
g shivers down the spines of
icking Industry lawyers.

Vformer truck driver who lost his
h after suffering an epileptic
Izure In 1989 was awarded $5.5
llllon because his employer —

'der System — refused to offer
u comparable work.

"bomas Lewis, 45, an employee
Ryders Complete Auto Transit
bsldlary in Flint, Mich .. was
arded $192,000 In back pay,
60,000 In compensatory (lam-
es and about $4.4 million in

A D A

iled Lawsuitfor

C a s e

punitive dumngus.

Although a $300,000 federal cap
on dnmngcs in employment claims
reduced me Judgment to $492,000,
the jury award ranks us the largest
amount ever won on behalfof a
single nlaintifT in a disabilily case,
according to the U.S. Equal
Employment Opportunity Com-
mission, which filed the lawsuit on
liehalfof Mr. 1"ewis.

Fred Ratten, an attorney for
Ryder, said he will ask lor a new
trial.

lie said Mr. Lewis has been on
medical leave since the first seizure
and. In fact, suffered a second
seizure in April 19'K» while working
as atruck driver for another com-

S ets R

Former Ryder D

ecord

river

pany.

According to Mr. nattcn, Mr.
laiwis lost his federal certification
to drive alter the first seizure and
then falsified his medical card to
get ar ther driving Job.

Ry I made agood faith effort to
aceoimnodatc Mr. 1jCwJs, but could
not find a suitublc Job, Mr. Bratton
said.

Mr. I"cwis had asked to lie trans-
ferred from his previous Job of haul-
ing cars ovcr-lho-road to dealer-
ships to ajob loading curs from the
nnto assembly plant onlo rail cars.

'Hint Job would have required him
to drive ami to work at heights up to
18 lecl. The company maintained
that was an unreasonable risk.

“An employer should have the
right to mak(? that decision,” Mr.
Batten said, "ibe Judge in this case
told the Jury, 'You decide."

Mr. Lewis took his case to ihe
EEOC in 1993 and filed aclaim
under tho 1992 Americans With
Disnhllillei Act, which requires
employers to attempt to accommo-
date disabled workers.

William IlI. Herrmann, American
Trucking Associations' lalior coun-
sel, said he found the facts In the
Lewis case to be “disturbing."

“If acompany puts this guy to
work driving and ne has an episode
and hurts someone, ler Is
liable.”

The courts generally have held
that If ndriver is medically disqual-
ified. there Is no requirement to
offer another driving Job, Mr. Her-
rmann said.

Employers may Ire forced to offor
such people nondriving positions,
however.

Even so, Mr. Herrmann said,
management should retain some
prerogatives In hiring, “just
because you are disabled doesn’t
mean you Jump to the top of the
list. ADA is not affirmative action.”

Another question for companies
that operate nationwide Is wbetlicr
Injured workers must be offered
Jobs In other cities.

Mark A. Spognardl, a Chicago-
based labor attorney, said the
Lewis case Is no lluke. He expects
to see more like It because the
ADA has set avery high burden of
proof for employers to meet In
determining the potential harm to
Individuals due to physical handi-
caps.

In the case of a person with
epilepsy, it may riot be enough to
argue that seizures are likely to
happen again, he said. Tire compa-
ny must prove the individual pose?
a “significant"” risk of “substantial’
harm



A laska

Forest A ssociation, Inc.
111 STEDMAN SUITE 200
KETCHIKAN, ALASKA 99901-6599
PBon* 907-224-6114
< 1 FAX 907-228-5920
March 12, 1997 1

Honorable Mark Hanley, Co-chairman
Honorable Gene Therriault, Co-chairman
House Finance Committee

State Capitol

Juneau, Alaska 99801

Subject: Support for HB 58 - Tort Reform

Dear Gentlemen,

The Alaska Forest Association (AFA) is a private, non-profit corporation comprised of
member companies engaged in activities related to the forest industry. We currently have
over 250 member companies representing all aspects of the industry. Our membership
includes logging companies, road building companies, towing companies, wood
processing facilities, and a wide variety of firms that deliver goods and services in support
of the timber industry.

The time is long overdue for meaningful changes in Alaska’s tort lans. There have been
many individuals over the last 15 years working hard for legal liability reform. Itis a
complex system that has been abused too often. The Alaska Forest Association supports
House Bill 58 sponsored by Representative Brian Porter because it is a step in the right
direction to make the civil justice system more fair and less costly.

AFA supports reasonable compensation for valid personal injury cases. This bill allows a
person to be “made whole” with no limits on medical costs and lost wages. One ofthe
problems with the current system is that there are no real limits on “non-compensatory”
damages such as pain and suffering and punitive damages. It is this “sky is the limit”
system that is rift for abuse. Representative Porter’s legislation includes reasonable limits
on these damage awards as well as other provisions that make the system more fair.
Please move this bill expeditiously through the process for passage this year.

Sincerely,

Jack Phelps, Executive Director

SERVING ALASKA'S FOREST INDUSTRY



ALASKA MINERS ASSOCIAT N, INC.

SOl w. Mortfwr* UfIN. fII*. Suit* 201 A««norkg». AJ«m »«C3 «Ax: 1907) 2797907 Ta*ption*: (7] 27+0347
March 10. 1997

Honorable Gene Therriault
Co-Chairman, Houso Finance
Capitol Building

Juneau, AK 99801

RE: Tort Reform
Dear Representative Therriault,

The Alaska Miners Association wishes to go on record in support o fHouse Bill 58, regarding tort
reform. The Alaska Miners Association has over 1000 members from ail parts of the mining
industry, Our membership includes suction dredgers, small mom & pop miners, independent
prospectors, suppliers, and major international mining companies.

The time has come for meaningful and comprehensive reform of Alaska's tort law. This bill will
accomplish whai is needed. Wc support fair compensation for injured persons but we do not
support the current system that encourages abuse ofthe law. Many, and possibly most, tort cases
arc now settled out ofcourt because that is less costly for the company. When this happens to
our vendors, they have to increase the cost ofgoods and services to the miner to cover the
settlement as well as the cost ofinsurance to covet the uncertainty of other ton issues.

Other tort reform needs include achange to insure that each party is liable only to the extent that
each is responsible. Another needed change is to ensure that aperson cannot receive an award
for an injury that occurs while committing a criminal act.

Lastly, this area of law is a major factor in the general and wide-spread distrust and contempt in
this country for the legal system, the courts, and attorneys in this country. The changes and
reasonable limits in this m 1 will help restore the public fnith in our legal system.

Thank you for the opportunity to comment on this important bill. We urge its passage.

Sincerely,

Steven C. Borel!, P.E.
Executive Director

<?l ftepr**ont*livc Orion Porter



217Second Street, Lit®200 =Juneaul. Alaska 90801 mifd (907)5861325. Rax (9074635480

March 10, 1997

Representative Brian Porter
Alaska State Capitol
Juneau, AK 99801-1182

Dear Representative Porter,

Thank you for your continued hard work on tort reform. Last year the AML urged the
implementation of the Tort Reform bill. The AML continues its support of the
adoption of a meaningful tort reform bilL The provisions of CS of SSHB 58 (JUD)

appear to fulfill this goal.

Municipalities have considerably broader liability exposures than almost any private
business because of the extremely broad nature of municipal services and public safety
responsibilities. Also, municipalities are seen as “deep pockets”, however, a municipality
must pass costs on to residents directly through taxes. It is clearly in the interest of
residents of municipalities to reasonably limit their municipality’s liability exposures.

In CS for SSHB 58 (JUD), a good example of a direct benefit for municipalities is the
liability reduction for non-negligent actions of an electric utility. As a broader example,
the provisions that limit liability to more reasonable sums, encourage early settlements,
and discourage the proliferation of “nuisance” suits, will benefit taxnayers by reducing
the legal and other costs ofclaims. These same provisions will require that municipalities
become more efficient in submitting their own claims, especially in cases such as the
discovery of latent defects in construction work. On balance, a more defined legal
system, as proposed by this bill, will have benefits for municipal taxpayers.

While the AML endorsed last year's tort reform bill, the AML Legislative Committee has
not yet formally approved the provisions of this bill and may comment on specific
provisions after the AML/Alaska Conference of Mayors Legislative Conference on April
land 2 inJuneau. You are invited to present the bill to municipal officials on Tuesday
April 1L Please keep the AML informed ofany issues specifically relevant to
municipalities and the AML will be pleased to continue to participate in the process.

Executive Director

CC: AML Board of Director!
AML LeyiilKive Commits#*

C:Legcomm:297tonrefoflnhb3> . . . .. .
Member of the National League of Cities and the National Association of Counties



A laska Oiland G as A ssociation

121 W«at F.rew**d Lane, Suit* 207
Ancnorage, Alaska 999032039
Phone: (907) 272x1481 Fax: 1907) 27M114

March 10,1997

The Honorable Gene Therriault. Co-Chairman

Finance Committee
Alaska State House of Representatives

State Capitol
Juneau, Alaska 99801

AOGA Position on Tor* Reform LqgjliUjfIfl

Dear Representative Therriault

The Alaska Oil and Gas Association (AOGA) ia a trade association whose 19 member companies
account for the majority of oil and gas exploration, production, transportation, refining and
marketing activities in Alaska.

On February 10,1997, the AOOA Board of Directors adopted the following position on tort
reform legislation. AOGA is aware of your interest in tort reform legislation and wanted to

forward our position to you for your reference.

The Alaska Oil and Gas Association believes Alaska should adopt reforms to its civil justice
system:

=The Alaska civil justice system givesjuries andjudges discretion to impose unlimited
punitive damages awards, without adequate guidelines or criteria necessary to insure the
constitutional protection of due process.

=Alaska’s civil justice system discourages investment in the state. Firms assessing
whether to invest or to conduct business in Alaska rather than in another state or country
must take into ascount the legal risks that Alaskan law allows, and the substantial legal
risks that can be incurred even in defending against frivolous civil actions.

A vsriecy ofreforms have been suggested to address these problems. The Alaska Oil and
Gas Association believes the most important are:

er.imitatinnaon mmitfwjn itf L This reform would make it clear that awards beyond
those necessary to compensate plamtifft for real damages would need to bejustified by
clear and convincing evidence of outrageous conduct, and would be capped* as are
sentences in criminal law - so thatjuries andjudges could not impose financially ruinous
or unlimited awards.



The Hoomble Gene Theniault
M arch 10,1997

Page 2

.judgments should he nronortjrmte tn fkult It is fundamentally unfair to require a
defendant to pay a much larger share of damages than tha defendant’s share of fault

Other legitimate and important reforms are appropriate. However, the two reform areas above
are particularly significant to companies who are sensitive to the large risks they face from
disproportionate awards and tmlimifcd punitive judgements. Reform ofthese two areas would
reduce business risks, establish a greater degree of and bring Alaskan law into line with
that found in progressive states interested in frimess and a competitive business climate

cc: Rep. Brian Porter



Street, sue* 200
PO 80|91139
Anchorage AK 99600-1139
Engineers Inc.

March 10.1997 apoafcwmwr

Representative Gena Themautt
Co-chair, Housa Finance Committee
Room 511, Stats Capitol

Juneau. AK 99801-1182

Ra: HB58
Dear Representative Therriault

I am writing to you and your committee as a professional engineer and as a representative of
the Alaska Professional Design Council, commonly knonn as APOC. APDC is a consortium of
professional societies representing architects, engineers, land surveyors, building code offlcals,
and landscape architects. The ten memtoer-organizations have a combined membership of over
1400 and represent approximately 5000 licensed professmnals APOC is very supportive of tort
reform in general and HB58 m particular.

Our legal system needs modification! Over 90% of. civil suits never go to trial. Most cases
are settled, with little to no consideration to actual fault to avoid the expenses of discovery,
trials, the threat of punitive damages (which aren't covered by insurance) and the seemingly
capricious decisions ofjuries. When suits are tiled against at possible defendants, regardless of
fault, to ensure there are plenty of pockets to chip into the-settlement, some defendants end up
spending a considerable amount of time end money to extricate themselves from cases in which
they shouldn't be involved. In most cases, they get to contribute to the settlement even though
they have no fault due to pressure from the other parties to the suit Knowing this, some people
use the court system as a means of legal extortion by tiling frivolous suits with the hope of. a
settlement Millions of dollars are spent in the so caled ‘discovery process” which almost
always results in the defendants throwing in their insurance to stop the bleeding and make the
case go away. Existing sanctions against frivolous suits are rarefy .**4 because they require
that the plaintiff first lose at trial, a trial that rarely happens. Summary jw merit is also very rare
because appellate couns have almost always overturned such decisions, making trial judges
wary of issuing such orders. Many settlements are due to feer of the perceived targe down side
of going to trial, including the expense involved and the tendency of some juries to ignore
common sense and akt the ‘tittle guy* plaintiff by dipping into the so-called ‘deep pocket*. All
too often we reed abogf large awards being reduced by the trial judge or on appeal or on the
second appeal, al ofwhich takee time and money. Some argue that these are rare, but they are
not rare enough to take the gamble of a trial.

HB56 includes two sections which wifl hetp the situation for design professionals:

The first reduces the statute of repose far construction related softs from fifteen years to
eight years and expands It to cover afl suits. According to a study by Victor 0. Schinnefer.
over 83% of cases associated with construction are brought within 4 years after substantial
completion, almost 90% percent of the cases are brought within eight years and 100% of claims
which resulted in an indemnity payment were brought within nine years. We believe that an
eight year statute ia more reasonable thenthe current fifteen years for four mein reasons:

Dannie L Berry, PE PoneelT. Braun, PE Trey J. Falter, PE Coin Maynard. PE



1)  Almost s* of the cases brought after eight years are reteted to maintenance problems,
rather ttton design or construction problems. The owner of the building wo-44 still be
available for suit if hie leek of maintenance is the eauae of the damegn, because that
would be an on-going problem. Cases brought this late do not result in an indemnity
payment on the behalf of the design professional However, itdoes require expenditure
of time and money which is rarely recovered by the designer.

2) It is impossible to defend, or prosecute, e case ftfteenyeers altar substantial completion
due to the lack of withesses, fading memories, and lack of documentation. Most of us
would have a hard time remembering whet we did fifteen days or months ago. never
mind fifteen years.

3) Designers will n<T have to store fifteen years of files and Cin reduce the size, and rert,
for our archive storage, atid pass the savings on to our dfents.

4) Itis unreasonable to expect an snginaar or architect to pay tens of thousands of dollars a
year, in insurance premiums for fifteen years after they retire. . Errors & omissions
insurance for design professionals is on a daims-made basis: that is. it covers you for
claims made during that year. Therefore, the-longer a period you have to cover, the
higher the premium. The firm in which | am a principal had a premium of nearly twenty
thousand dollars in our first year, with no "tail” to cover. Itwee our third highest expense,
after payroll and rant. Adding a fifteen year tail results in a considerably higher premium.
It is not unheard of to have a premium of over a hundred thousand dollars with a
deductible of a hundred thousand dollars for the mMon dollar poficy required, by the
State of Alaska. If we can limit the "taiT for which we have to insure to eight years, we
expect to see a reduction in our insurance bide.

Many of the arguments for a statute of repose for construction related cases also apply to other
cases and its application to those cases makes sense.

The second section in which we have an interest is the section regarding alternative dispute
rsst'ution. It is time to develop a system which identifies patently frivolous and
meritorious suits eeriy, so ws cm to get them out ot the system. With this in mind. APOC
is urging that alternative dispute .resolution be included in any tort reform action by the
legislature: A mandatory mediation or independent earty evaluation system wcukj reduce the
number and costs of frivolous suits by letting the plaintiff and their attorney know earty on if a
case hes no merit. They wiMbe less witifog to press the case aa the likelihood of recovery win be
decreased and the likelihood of court sanction for bringing a frivnfous suit will be increased. On
the other hand, it mil encourage defendants to settle valid daims earty by giving them an
independent opinion of foe vieldity of the dalm against them.  Itwifi reduce the costs of litigation
by resolving cases before the lengthy, expensive, discovery process which may resuit in more
money going to the injured, rather than lavwyers and expert witnesses. It should slow down the
shotgun approach to suito by removing defendants who are obviously not Uebfe. It is our
understanding that spproodmefefy 80% of cases sent to mediation in Washington ere resolved
during or soon after the mediation procaaa. Fewer, smaller, and shorter oases should provide
relief to an overtaxed court system. A b i which would have eatab\Wshed mandatory mediation in
suits against design professionals passed the House last year, 37-3. The trial attorneys, who
have generally ncf been proponents of tort reform, testified on that BV (hat they would support
mandatory mediation, if it was mandatory for all suito. We would have no objection to this
approach.



In doting, it it our M that Representative Porter has worked hard with ail of the partes
'mafstad inthta aaton and has ashed a Mi which rasotvas many of thaconcams with tha lacat
s/stem wurthotf infringing on anybody's ability to hava tha* wrongs radrassad. Wa urae that
your committas move HBSfr with a iscommendaiin.i » t

jf you hava any. quasitons, | can be reached by phone at (907) 274-2230, by fax at (907) 274-
2520, or by e*mafl at bbfmQaiaska.net

Respectfully yours,

Colin Maynard. PE

cc Rep. Brian Porter
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March 11,1997

Representative Gene Theciault
Co-Chairman

House Finance Committee
Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Subject: House Bill 58— Tort Reform I/gistarinn

Dear Representative Therriault:

I am writing this letter to express support for the tort reform legislation that is
currently moving through the House of Representatives. House Bill 58, introduced by
Representative Brian Porter, is a piece of legislation that deserves the Senate’s consideration and

support.

This letter is being written on behalf of the members of the Alaska Rural Electric
Cooperative Association, Inc. ("ARECA”). The active members of ARECA comprise 18 electric
cooperatives situated throughout the state of Alaska. These electric cooperatives serve a large
percentage of the state’s population. The cooperatives represent an effort by citizens of the state to
provide the best possible electric service to their communities at the lowest possible cost. The
members of ARECA are in support of tort reform legislation and believe it wewld be beneficial if

tort reform were accomplished during this legislative union.

One section of the legislation is of particular importance to the members of ARECA.
Over the yean, the electric cooperatives have beat subject to many claims by plaintiffs’ attorneys
attempting to impose strict liability on an electric utility for any and oil electric service. The
argument is made tint the electric utility should be responsible for any injuries or damages arising
from electricity even if tha utility wu not negligent in any way. For example, in one siruatioa a
claim has been made that an electric utility should be strictly liable for the quality of electric service
even though the injured individual had obtained electricity only by running his own wiring froma
neighboring bouse. The provision of tha ton reform legislation desired by the electric cooperative#
would ensure that utilities are held accountable only in situations in which an injured party can

establish how the utility may have been at fault

AVAKSCALAOMIOV

DEMOCRACY IN ACTION



Representative Gene Therriault
March 11,1997

Page 2

Thank you for your time and attention. | will of course be available to provide
testimony to the appropriate committee or committees which consider this important piece of

legislation.

Sincerely yours,

ALASKA RURAL ELECTRIC
COOPERATIVE ASSOCIATION, INC.

cc: ARECA Active Members
Larry Markley
Roger R. Kemppel, Esq.

MAAKAURO.11.97V



Resoletio« 97-3-2

A Resotatioa Supporting Tort Reform

ARECA supports tort reform and especially passage of section 35 of CSSSHB 58 as

currently written; the section clarifies the liability of utilities for providing electric
service.



ALASKA STATE

H ospital & N ursing H ome

ASSOCIATION

March 11, 1997

The Honorable Gene Therriault
Co-Chair Finance Com m ittee
Alaska State Legislature

State Capitol

Juneau, Alaska 99601

D ear Raprasantative Therriault:

lam writing this lattar on behalf of the Alaska Hospital and Nursing Horn# A ssociation

in support of CS fa Sponsor Sjbstituta fa Housa Bill 58 (Jud).

Our 33 membercommunity hospitals and nursing hom es from across the state join with
other health care aganizations, architects, engineers and the business com munity in
asking the Legislature to pass and the Govem a to sign CSSSHB58{Jud), the 1997

Comprehensive Liability Reform Bill.

Itwill not be possible to control costa within our health care system ifwe do notcontrol
the eosts related to the inefficiency of the liability system . Tillinghast, a consulting
actuarial firm, reported in 1992 that only 43% oftortcosts of some $132 billion
nationw ide wentto the injured party. Tha remaining 57% wentto tha cost of litigation

(adm inistrative costs, 24% ; defense costs. 16% ; and plaintiffcosts, 15% ).

M edical liability costs include the cos', of insurance, defensive medicine and tha costs
borne by the manufacturers of medicines end medical supplies.

i
Between 1962 and 1992 medical malpractice insurance premiums in Alaska increased
from 2.276,000 to 13,371,000. The following com parison between rates forthe sam e
level of HabHity Insurance in Alaska and those in Califania, where components of
CSSSHB58(Jud) are the law, dem onstrates the savings thatcan be realized when tort

reform legislation it enacted:

QAUEQRM ALA& &

Anesthesia $10,000 $26,500
Family Practice $ 7.000 $1ft,000
OB/GYN $31,500 $64,500

319 Seward Stuet #11 - Juneau, AK 99801 « (907) 586-1790 « Fax (907) 463-3573



March 11,1997
Paga 2

Tha costassociated with the practice of defensive medicine creates another
unnecessary financial burden shifted to the patient. Defensive medicine can be
defined as those procedures and tests ordered because of a perceived malpractice risk
and those services not provided to patients because ofthe perceived liability risk to the

provider. An example of the latter is the OB/GYN who provides gynecology services

but not obstetrics.

A laska's small rural com munities continue to face the challenge of recruiting and
retaining physicians particular!y family physicians wishing to provide obstetrical cart.

The cost of liability insurance is a barrier to thatrecruitment process.

Section 36, on page 16, of CSSSHB50(Jud) is very important to Alaskan hospitals.
Hospitals have become the deep pocketwhen uninsured or under-insured physicians
are sued. ANAlaska Supreme Court decision (Jackson vs Power) holds hospitals
liable forem ergency room physician actions, even though the hospital or its personnel
did nothing wrong. M andated minimum liability coverage for practitioners as a pre-

requisite to immunity for Jackson vs Power for hospitals makes sense to us.

In conclusion, the Alaska Hospital and Nursing Home Association supports
CSSSHB56(Jud) in its entirety with particular interest, in the previsions outlined in

Section 36.

Sincerely,

Hospital Administrator



CORRECTION

THE FOLLOWING DOCUMENT(S)
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Hospital Administrator



Ajaska State Medical Association

4107 Laud Stoate A nctaage.Alfflka 98506 « (907)562-2882 +« (907)661-2063 (tax)

Much 13, 1997

The Honorable Mark Hanky, Co-Chairman
The Honorable Gene Therriault, Co-Chairman

Finance Committee

Alaska House of Representative Fax Not* 8711

State Capitol (MS3100) wee T

Jureas AK 99801 coloL Porter JWM orHall
Moms

Subject. SSHB58 FUe Ui

Dear Representatives Hanley and Therriault:

The Alaska State Medical Association (ASMA) is comprised of nearly 500 physicians located
throughout Alaska. The ASMA House of Delegates and Board of Trustees would like to thank
you for providing the opportunity for ASMA to testify on its recommendations for modifications

to the civil justice system.

Physicians in Alaskr practice in unique and challenging circumstances. Our goal is to provide the
roost appropriate and best medical care possible to our patkots. Our profossioa is fkdng
increasingly complex issues involving new technology, moral and ethical situations, and fiscal
pressures from all fronts.

The practice of medicine in Alaska is typified by the sole practitioner or small clinic practices
which are essentially small businesses. But tins too is changing with managed care appearing
throughout Alaska which brings its own special consideration*. Questions arise u to quality of
carc ina managed care setting that is driven perhaps more by fiscal considerations than by the
medical condition of the patient These fiscal considerationi are being driven by others than the
treating phyadans. Such circumstances provide for fimfaar complications and uncertainties Li the
applications ofthe civil justice system to the practice ofnedicine.

ASMA has bean on raoord for many years supporting changes in the civil justice system that
provide for last uncastasetiaa in the systemwhile not keeping any person from the courthouse.
Those chunas are as follow*:

1 CdfingonNo» economic Damages
No hnit is niggamed on proven economic danmgesnjch as lo» of eamings and
medical expensea. ASMA racommands a caihng o 1250,000 on racovtry fromnoo-
econonic damagaa which arathosa ml sngrhka such as painand suffering.



No caps or extremely high ceilings for non-ccooomic damages provides for a system
along the lines of a lottery. Uncertain, extremely high potential awards lead to high
professional liability insurance rates which in tum lewis to mote phyadans going
withwit such coverage. An uninsured doctor may not have the assets to ntisfy a
judgment for loss of eamings and future medical expenses let «n sward for non

economic damages.

Limits cm Attorney Fees
A sliding attorney's contingency fee schedule is recommended as follows:
40% of the first $50,000
3 1/3% of the next S30,000
25% of the next $500,000
15% of any amounts in excess of $600,000

Sufficient, gppropriate net compensation to the injured party is the got! ofthe
recommendation while providing for just compensation to the injured party’s
attormey. More compensation to the patient is the result.

Collateral Source Evidence

Allow a defondant (e.g., physician) to introduce evidence pertaining to amounts of
other proceeds received by s plaintiffdue to the situation that resulted in the lawsuit.
Examples of those proceeds are insurance proceeds and workers compensation
payments. Thia prevents duplicate payments for the tame loss.

Periodic Payment of Future Damsgcs
When an award for future damages exceeds $50,000, allow either party to require the
court to provide that thejudgment be paid in installments over the term ofthe

plaintiffs disability.

This allows for the purchase of an annuity to make ftiture payments as and when they
arise =t significant savings over an immediate trmnp*sum payment of an entire award.

Arbitration
Allow physicians to contract with patients for mandatory arbitration of malpractice
r\aimA

Statute m illion

Maintain a statute of limitation that requires an action for igtny or death against a
physician to be filed within 2 years of when the person knows or should have known
oftheinjury. However, for children under age sx, require that ectioa be brought
before age eight or within two yean, whichever is kmgor. But, the dock stops if there
ia fraud, intentiooal concealment of focia, or if there exists an undiscovered foreign
body (of no thvuxpeutic or diagnostic purpose) in the body ofthe injured child and the
action ii baaed on the presence ofthe foreign body.



7. Statute ofRepose
Ineorporete a general statute of repose that prevents suits from being brought after
eight years measured from the date of the act that caused the iqury or drerii  The
statute of repose applies without regard to the statute of limitation. However, any
statute of repose should not apply in cases involving intentions! acts or if intentioaal
concealment offsets occurred that resulted in a delay of more than eight yean before
the basis for the legal action was known.

8. Panel System
ASMA recommends the continuation of the panel system Although, complete and
credible empirical data which would indicate the impact of the panel systemis
impossible to develop, anecdotally many ASMA member physicians fed it is importart
and worthwhile for the pand system to remain in place. ASMA would consider a
change in the method of selection ofthe pand to allow each side to choose a physician
member with then those two members selecting a third physician. However, the
physicians chosen should be physicians both licensed and actively practicing medicine
in Alaska.

ASMA would also recommend that the "bias" questionnaire be changed so as to ferret
out only real conflicts of interests as opposed to perceived conflicts. Ttwould also
appear that the existing questionnaire may be easily "gamed” by physicians not
wanting to senve.

ASMA'’s experience is thet it is not unusual for 40 suili involving medical malpractice
to be filed each year which tend to take approximately two yearsto  Adjudicated.
Therefore, at any given poirt in time approximately 240 Alaska physicians are
impaneled. This if over 20% of all physicians in Alaska, a significant contribution to
the system for which, in most cases, the sendee is done pro bono.

The above are outlines ofthe features ofcivil justice reform that ASMA member physicians fed
should be adopted. Many ofthe abowve are incorporated in SSHB58. For those thtt aren't,
ASMA recommends amending 5SHB58 to include th«L Specifically, the absolute cap of
$250,000 on noneconomic damages is recommended to be incorporated. The general concepts
underlying SSHB58 are supported by ASMA.

The underlying purpose in the above is to provide some certainty where little certainty currently
exists. Impoalina of certainly provides for greater predictability and should result in reduced
premium rates for profesnonal liability coverage. Similar measures were adopted in California
ovar 20 yeers ago with oos rmuh being that overall medicd malpractice insurance premiums in
California vebatfofwfatt they are here in Alaska. Attached is a copy ofa&cnide that appeared
in January/February 1997 n u t of Contingencies the bi-monthly journal ofthe American Academy
of Actuaries. Also, included is the “Iswe Brief" cited in the article. As you can see, the impact of
the M1CRA has been significant in California; The Academy work group concludes tha a



package of reforms is more effective than individual reforms, and key amoog the reforms are a
cap on noneconomic damages and a mandatory coliateral-source oftes rule.

Lowver rates should result in more phyadans having professional liability insuranoca coverage with
sufficiently high hosts. This result should provide for added peace of mind to patients. We
believe it can be expected that lower costs for professional liability will have a marginally greater
impact on tha hkahhood ofprivate practice physicians practicing in rural communities having
coverage with sufficient limits than those physicians practicing in urban areas.

Should you have any questions or comments you may direct them to any of the following people:

ASMA Board of Trustees
Paul Raymond MD, President, Cynthia Brooke MD,
2357000, fax 2354050 5638588, fax 5636903
John J. Smith MD, Patrick Brady MD,
2765222, fa 2789044 261-3102. fa 261-4882
Kevin M. Tomere MD, Douglas G. Smith MD,
2762903, fa 2788052 2722571, fax272-6751
Lee Schlotstein MD, David C. Johnson MD,
5633929, fa 562-2848 2255144, fax 2470920

James J. Jordan, Executive Director, ASMA.
562-2662, fa 561-2063

Thank you again for opportunity to provide testimony.

Sincerely,

James J. Jordan
Executive Director

cc: Representative Brian Porter
Alaska House of Rapraaanuiivea
State Capitol, Mafl Stop 3100
Room 216
Juneau, AK 99801-1182
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Reforms Work Bestas a Package. Study Shows

By Jeffrey Speicher

A Imost everyone agrees: The
medical malpractice system in
the United Sana aervcs no one
mittl_Although a for multimil-
lion dollar aettlctncno draw
public acenboo, moat todtvid*
tab who suffer red injury at the
baoda of thdr physician or boa*
peal acceptk a than the fiifl val-
ue of their dairo—and endure
long delay* before receiving
compensation. Those mote

harmed—ypeople left with lifelongmedial needs or perma-
neat oo of income—are moat likely to be underpaid.

Physicians, who in the 19S0s faced a I-in-7 chance of
being sued over the course ofa career, now ice the odda re-
duced to I-in-7 ftrjuw . As a result malpractice insurance
premiums have skyrocketed, cauring many praenbonrn to
abandon their spceoltio oradgaco”*defonriva-inedirint
procedures. Many insurers, buffeted ana the cady 70s by
recurrent cydes of higher daims frequency and larger jury
awards, have withdrawn from the aatfcet, ahkh has reduced
availabiliiy of coverage and further drivenup con. And a*
for attorneys aafl, even aaae thoughtful legal schol-
ars believe the systca h our ofwhack.

According to Randal Bovbjerg ofWariunftDn'i Urban
Institute, author of nooerous ***ji on maJpnc-
dee, many of the tfm m 'u prefakoa aria from a besic dif-
ference betwren dooms and tawyco: PbyridMS thmk about
healing injuries, attorneys about rcsoMog diaputri Saya
Bovbjetg, "*Doom asemedaluafanake asawuytonhe
injured patients whole—firapciafly aawell u physically.

rscom into the process after a r«maw arises, and
thdr focus it on justice tor the*

fn dmAtmdtmym i, nmkim rfrn Contingencies.
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This difference in worldview intertwina medical mel-
practice with tha legal system. Malpractice must balance the
Cted to compensate deserving claimants, deter future viola-
dons by making doctoa more cirtfuJ, and obtain jusocc for
both pebents and medial provider*. All this fromwhat Bovi-
jergdefinesu "'mainly an insurance system run by experts.”

A group of those insurance experts, members of the
American Academy of Actuaries, recently suggested an ap-
proach to make the system lea cosdy. According to the
Academy report, ‘ Medical Malpractice Tort Reform:
Lessons from the States,” the mixed results of reform
attempts by the states point (he way to effective federal
action.

“Congress should adopt a comprehensive approach to
ton reform by adopting a package of measures.”* ays Jim
H-iriry, anactuary with THHnghaR/Towen Perrin and leader
oftbs Academy group. “Our report provides a synthesis of
measures dm have been rflietive at the state level.”

A Package Deal

The California Medial Injury Compensation Reform Act
(MICRA) of 1975 shows the success of the package ap-
pro* h. Before MICRA'i adoption, the state's percentage
oftool U S. loa payments was agnificuttiy higher chat its
proportion o fthe nation's phyadam. By 1981, California’s
loa psywena bad dropped and ware about even with its
percentage ofphyritians. Casacom ae to ftl, evena Cil-
tfoaia's stare ofpbyridsa remainsstable. Writs the Acad-
emy group: “Ttartlarionriap ofdecreased refarivc cows to
the tutting of reform provida strong evidence for the sf-
fecrivencaoftfac MICRA package.” (Sc* figure 1.)
Acthe bad of the Academy's Usefor bwmaksn is ana-
donwidt cap oejeey cwards for nueweonoeaicdaeoge oeh
a pain and grifainf . Aa evidence, Hurley points to Ohio
where malpractice con ft! aftera 197S cap on damages,
onlyso rise dnsaaDcafly after coart chaBeagas led to a 19t5

mw»«w|*»0«i  January/February 1997 Cl
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ruling that ow minted the cap. [See Figure 2.]

Such a cap should be established on a per-medical-injury
bash at alevel lov enough to hsue anianpect--stS250,000,
for cumpk. In aatoon, amandatory collatcnl-iource off-
set rule is needed o ensure that double and triple indent-
nificadon cannot be collected through multiple suits. Un-
der this rule, a jury or judge would have to consider
compensation pakl from other sources.

Above all, the Academy report warns against piecemeal
or faulty changes. Loa experience in New York shows that
the individual tort reform measures adopted in that state
over the past two decades did not improve costs relative to
the U-S. total. “Poorly crafted maipnetke reform either

A bove all.the Academy reportwarns
against piecemeal or faulty changes.
"Poorly crafted m alpractice reform -
either individual m easures thatare too
limited or broad transform ations that
are too far-reaching-can have
unintended consequences thatdrive

up costs."

individual measures that are too limited or brood transfor-
mations that are too fir inching ran have unintended
consequences that drive up costs,” lays Hnrky.

ine Acioony >iu{pnQ Approachnuitw u wniMrow -
ical malpractice opera mi ""mhtjwsy* reforms—preserv-
ing the current renaaceo n thetortsystem, butdiznmsoag
som e o f the cotdicse and non abused frstruts,

Other voices in the debate, mchiding ispccKondum of
tha medial community, a i fora badt-so-tbu-dawing-fecatd
approach. Unfortunately, the dcdgn thatcoma bach often
rehes on a no-fault model. While no-fruk medial mal-
practice insurance would largely untangle the procxn from
the legal symem, no-huh often reward individuals wheat
claims would othcwac be denied Says Htoky, ""No-Auk
would drive frequency ofdaunt through the roof wnw
argue by ataaor ofat least two and perhaps by a &oeor of

H Conungenck* January/February 1997
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eight or more. It's scary how many things cut be compen-
sated under the typical no-huh system."

Frequency of&ims, according to Hurley, is the key dri-
ver of costa. **Over the past two decadca, the plateaus and
surges of claims frequency have been difficult to anticipate
and measure, but the long-term trend has been up," says
Hurley. Sixe of dauns also is an important cost factor, but
dollar amounts in senkmena have bem inarming ina more
predictable fiwhion over tune.

No-fault also would take most cases out of court and
make malpnctke a transaction between insurer and drimsnt
Advocates daim that this would cut legal costa—which arc
enormous. For example, according to the Insurance Ser-
vices Office, legal defease costs for insurers akxw account-
ed for 14 percent of toed tort com in 1992.

However, experience in Florida and Virginia, where no-
fault for obstetric cases is already in place, does not show
substantially reduced com or less need for legal counsel.
Says Bovberg, nEwtryamtwho uses the no-fault system in
Florida and Virginia consults a lawyer.*

Other options exist. A proposal by Jeffrey O’Connell,
professor at the Univemty ofVirginis School of Law, seeks
s middle wey between no-fruit tad status quo. He would
shorten the process and lower com through an early offer
of piynKQI of GBEE30IHCAUQXC

O’Coandl is btunt about his disgust with the current
state ofaAin. ""Medical malr sk ¢ is a atgntxnare of use-
lessdrcuhrigv” be says. However, ammrttingto O’Cooodl,
the system a not consistently biased against defendants.
Most propoaed change, oo the other hand, invariably fa-
vor the defendant Justice aswell aapolitical reality—re-
quires benefits for the plaismffm wdL

""Reform requires a quid {pro quo,” styi O’Cooodl.
"Whik the Academyhmdoomed quite luridly the options
for tskcjweyid brm. such measures could not pet through
Congress without being so weetrod down as to be mean-
ingkss," says O’Caaod. *IhK rdbcmfaouid involve afUr
trade making h easier far daiman o to be paid, but paying
them less, is underwodm compcnmnoo lews."

Aa Offer YouCan'tM m

O’Coonefl’s ideas have found sponsorship oo Cyiioi HU
Abill faitro’Yad in the 104d> Coogros by Sen. Mitch Mc-



Coontil (H-Ky.)wwld crease aaa dy"oflw pirnferal v t
china, including medial malpractice. Under the proposal,
adefendanta apcrsoari injury daim s given the option of
offering payment to the injured peny within 1SO days of
the chim. The defendant purehaxs for the chinam acom-
prchtnsive major medical insuience pokey that ctvxnmcd-
ical expenses, IdabStaaeo, and lost wages beyood mooics
received from coQstcnl sources, la addition, rcmsoaable
hourly fees foe the daimant'i -ooroey would be paid.
Claimants who are offered such a settlementwithin 180
days of the claim would be obliged to accept. This won't
get egregious mctikal offenders off toe book, however. A
normal ton daim could be pursued for noneconomic dam-
ages, but with a higher chan-current standard of evidence.

M edico) m olpraciice is a nightm are of

useless circularity.

The plaintiff most prove that the medical provider's mis*
conduct was wmton or intentional.

Because t‘ic defendant would not be forced to offer a
settlement, physicians and their insurers could take their
chances in courtin the a x ofbogus claims. However, the
risk might be too great. O’Connell cites a prominent med-
ical melpractice defence lawyer who estimates that he’d make
an early offer in 200 of the hb firm's 250 current cases. So
the balance a tipped toward the defendant, but not with-
out providing a substantial benefit to the plaintiff Timely
resolution and quick settlement.

The limit on legal fees would discourage what O’Con-
nell calls “the unconscionable abuse of the system by some
men)bets of my profession.” Among other criticisms, the
Virginia profoaor points out that contingent fees arc often
not truly contingent oo risk. Attorneys take the sum set-
tlement percentage fromopen-and-shut cues as fromcom-
plex cases, ¢ practice that subtidizes work on failed litiga-
tion and which O'Connell denounces as an illegal tax 0o
deserving claimants.

Hurfcy gives O’CoonelU’s proposal a mixed review. “To
in credit, the cariy-ofirr plan is not mandatory for defen-
dants, which leaves the torr system in place to challenge
claims perceived as noomeatoooua,” says Huricy. He abo
notes that periodic inauraoct payment to claimants allows
compensation to be made ascoatsare taoarpi, efimfaahng
the burden ofhrgafamp-aum payouts. Abo, O’Connell’s
plan emphasises two fimdxBcmab that tha Academy report
identified; maadamry recognition o fcnDxaml benefits and
controlling nnnaronnnrir damage coxa. In feet, tha O’-
uHOCU Nen tNWWNgWWIMWI ItnnBHMIWIfItM*,
ages altogether unicx thaeax goes to coast.

However, Hurley noma, the pcriodk payment pba the-
oretically would have to remain in Cnee for decades. WH
chimants be out in the cold after ike dsfaaficy pokey Mmt
itsart reached, or wfll the inauter bee urdiati exposure?
Another concern: like no-fiwtit, the cariy-ofifcr pbn could
give inccmtva for unmerited rhama Thxaren may pay a
doubtful data rather than incur trptnnvt E*g-*wi costs
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and risk a lajgt judgment award. In addition to increased
costs, Husky worries about a banc question: **Is h the right
menage to send to individuals who think doeron and in-
surersb ra deep pockets? The system may have practical ad-
vantages, but in terms of equity, it is hardly fine.”

No mancr which remedy is tried, no action will slash pre-
mium costs jmmrdiitcly, Huricy cautions. *"Tying tort re-
form to premium reductions, as has been done in some
states, is unrealistic,” he says. “There is link evidence that
the cost savings can be translated directly into lower costs
for health care providers. More likely, reform will slow the
rate of premium cox increases."

The course of reform will be determined by cleered of*
ficiab « the stateand fedenl leveb. The debate will be loag,
no mater/ rhieh option—ifany—* approved. In the mean-
time, tint cox of inaction continues » be puacd on to the
pubik in the form of increased medical fees and reduced

Bywadting together Inrecent ycxs, instfcrs and health-
care provid™a have begun to bring medial spending un-
der cooaiot. Effective mcdkai iraipracrice .eforrn is one wav
to keep the mometttom going. O

I -iion it LV —T—> =

<afty~-"arr
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Findings

Ay federal medial malpractice tort reform effort
should be based on ap adtagt of meaams that have
exhibited tome success in snhtitirig Medical mal-
practice com. The noeat effectivedements ofsuch a
pedkage are a cap on noneconomic dameges and an
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offset far coCataral payment! from other sources.
These reform™ would tinmix the financial exposure of
heahhcare provides* to lewauha ad would ensure
that damage could not be ocollected through multi*
pie suits. While then: an ngnificant limitations on
data used to study s{*dfic tort reforms, persuasive
results an be obscrtvd by looking at medial nmel*
practice coats in cotain stxta onr time and relating
that experience to the timing of particular tort
reform mcssurw.

In the following comparison of coat lewis in three
raw that have enacted tort reform measures, paid
loaan of foe individual itrtn u a parentage of the
US. total are used aafor m ew ae 0fcoeo. The per-
centage of prayvivaas in each Statea atotal ofu s.
phyatdbas is used asai— sbitbcndim aik. The
degree to which the percenamaof paid foam differs
from foe perantfs of pfcyk in simum the
efiectpwoee of foe rtfoeoe. All dac being equal the
refetm coat ptfoest”; J*paid medical malpractice
dam a shook! remain constant OVer time. Any

obeeeved chopa la asum’ rdedve cow level* peo*
irtifTriwiiMaf tort wfcrm.

Tbe fosse states studied am CxHfonrie. New York,
aadOhta.



*Mcdkil laimy Coropmsace
Rrfcnn Ac (ﬁﬁ pegaﬁo‘@%smg@mcmg
in 1975 medial malpracticecostsbirr fallenjubam-
Qyas» pcrcaMft oftin UB_tool.

*New York. Individual reform measures were
adopted in 1975,1911,19*5, and 1996. No obserr*
able improvolLeat in the one's relative costs hes
resulted. The New York refor* did not indude a
cap oc damape*.

btiw tl

* Ohio. Refoms enected in 1975 induded a cap on
damt f. Theop tm overtumedin 1996 aftwwhich
cpio rosedramtically tori hare renamed high.

Calffom i*

The Califonxia loss data (Exhibit 1) iltussme thet
wWhCe the state's proportion of the U S. physician
population bts remained relatively stable, its per*
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r —am/»;mwwW Me HVJIUM aHIBBWIIf
sot* eneoat of the MICRA padkage of tort
refoms. Before MICXAb adoption in 1575
California™ percatage of loa payments wes dfnlfi-
caady higher than its propordoo of pbysfchns. By
1511, Cafiforma’i loa payments had dropped tod
wore about even with In percentsft o f pbysfdua.
5ma t'pt date, California hrs continued to benefit
fromM O A : Coatseosdaoc todropa apercentage
oftheUS. total,c m u thepercentafe of physicians
remains stable. Although other fitnon after these
data, tha relationship of decresacd relative costs to
the timing of refonn provides strong evidence for the
effectives™* of the MICJtApectafe.

Many opponents of tort refonn argue thatiosnr-
met premiums do not drop after medical malprac-
tice reform.  Indred, costs and premiums normally
risewith inflation, and ton refonn may only alowthe
increases.  However, the California data showv that
premiums declined aa lo s dedined.  Exhibit 2
comperes the paid Joss data from Bxhibit 1 with
California premiums tea percentage of the total US.

M M)

medical malpractice premiums. Although year-to-
year fad—h i do occur; pmniuma bare fallen to
proportkai to the doritne la losses. Competition
tends to keep companies at as appropriate profit
mania, and any extra profit art normally shun-
lived.

New York

The New Yorkloss experience is shown in Exhibit 3.
It shows that the individual tori reform measures
implemented in New fork did not improwe New
York’s expaieace relative to that of other sutcs. New
York's loas payment percentage docs not show cay
observable pattern of dedme or improvement over
the 15-year period, despite the various tort reform
mcaeuiea adopted. The New folk reforms did aot
indude acap on damafss and were enacted in piece-
meal fashion. Therefore, this result supports the
merits of a cap on damages and the concept of a
pecfcsfc of reforms.

MdpietttoianysyeM iaBiTWiai afemtays sfBn AS. fotai, 1175-M



Ohio  7F

The final mmole it Ohio, wfch data pw r md in
Exhibit 4. The data show j padnal 6ecOag m coeo
fofloviaf tort refonn in 1971 Tho Ohfo cap on'
damages caste under courtchaOeafe in 19C, rente-

UM4

iof in dtrp iacrtt— that reached i peak in 1913
when tho cap was finally overturned. Since 1915,
com in Otto hove rained bifh, whh no signs of
ifogamfnt Again, the data appear to supporta tort
refarm package net tho ~arific benefit of a cap on

Mdponk* UmFtjewatt It Oksmah n m u f «ftin Oi. TeM WJ-H
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Conclusions

California’s experience indicues that property imple-
mented medical maipnetiee to rt reforma n  reduce
the cost of medical rnalpnctlar insurance. After
reviening several states aptrim M With medical
n‘alpracﬂoe tort reformand **"»>m"E sto£a ON
the iSSLE,ﬂ'EACBCbn'ywork poop tUScooduded

thefctiwmy:

* e package of reforms it mote Ekefythan individual
rcforma to achieve savings in malpractice loaaei and
insurance presawnH,and

*

° keyam ong théniocaa inthEpackagefHEa capon
nonea.nomic awards and a laanrtatocy collateral-’

source offset rule.

For reform to be dSrcthra in ndudag costa, the cap
on pooecooonuc awards should be cstabfthed on a

4 ISSUf Sails SAIL 1995

per-medial*injury baas at a level low enough to
have an impact (tf* S25(MWO0). In addiuosv a
mandatory coQOasersl-source o&et rule is needed to
ensme thatdoable and tnpia daaufas cannot be col-
i«mti through Binhiplt m b, Under” rale, —rh
act wooki hove to confide damagrs already paid
Su b ocher sources.

Although them reforms have been successful in
reducing the comof medal malpractice insurance,
elected oAdak and rcgokan mart sail consider
the effects of medial aadprtctka rtform on phpn*
d m, consumers, health plana, and othar inm asted
parties. When cocndermg medkal malpractice
refoon, stata and federal ofldata should weigh the
impact on sockry as a whole and strive for a bal-
anced, rompwIniuln solution.



Representative Mark Hanley, Co-Chairman
Representative Gene Therriault, Co-Chairman
Alaska State Legislature

Juneau, Alaska 99801-1182

Re: SSHB 58

Dear Representatives Hanley i Therriault:

As Chairman of the Legislative Committee of the Associated

General Contractors. | appreciate the opportunity to
present our views on this very important piece of
legislation. I realize that this is a complex bill and
therefore | would like to address two issues that are of

paramount importance to the construction industry.

Before addressing these issues, | would like to present an
overall observation as to the problems with the Civil
Justice System in the State. First of all, the Civil
Justice System is a very inefficient system for dealing with
important legal issues. As an illustration of the

inefficiency of the system, Towers Perrin Company analyzed
the distribution of funds to the ultimate recipient Their
study found that Social Security returned 99% of the funds
received to the beneficiaries, health insurance returned
85%, workers compensation returned 70%, but the Civil
Justice system returned only 50%. A copy of this summary is
attached to this letter. In addition, the findings of the
Governor's Task Force needs to be examined. The structure
of the committee was weighed heavily in favor of the legal
profession and contained no members of the State Chamber of
Commerce, the NI-'IB, the construction industry, the travel
industry, the trucking industry, the mining industry, the
liquor and food industry, the hospital association, the
insurance industry and the many other organizations that
have been fighting for reform for many years. The results of
the Task Force were easily predicable and did not deal with
the many concerns of the various organizations. The
findings were at best incomplete and at worst a sham
perpetrated against the many organizations that have worked
so hard to deal with the inadequacies of the current system.
While it may be inappropriate to presume that the Task Force
members that were attorneys are biased against significant
tort reform, | have included a copy of a recent Wall Street
Journal editorial that dealt with the anti-business attitude

UNIT COMPANY + 8101 OLD SEWARD HWY. « ANCHORAGE. ALASKA 995138
CONTRACTORS LICENSE AA 5778 « TELEPHONE 907-349-6666 <« FAX * 907-522-3464



bias of the American Bar Association. It is impossible to
determine the degree to which the attitude of the ABA
reflects the opinions of the members of the Task Force, but
the potential issue of vested, self-serving interest should
not be ignored.

In terms of the concerns of AGC, the first deals with
Section 8, the Statue of Repose. In 1992, Schinnerer
Management Services Inc. reviewed four studies which
measured when claims were brought on construction projects.
The studies indicated that a vast majority of claims are
filed within six years of substantial completion of a
construction project. (Copies attached) Claims filed more
than six years after substantial completion almost always
involve users of the project. In view of the complexity of
the construction process, it is unrealistic to expect
parties involved in the design and construction of any
project to defend stale claims brought many years after
their involvement with the project has ended. This section
of the bill does not impose an unfair burden to an injured
party because it allows them to seek redress from the owner
or occupier of the project, the party most likely to be
responsible for the injury and the one in the best position
to have prevented it. The proposed Section provides
protection to some injured parties by tolling the time
period if the cause of action was the result of an
intentional or fraudulent action which contributed to the

cause of action.

In the Matter of Frederick W. Triem, the Alaska Supreme

Court held that
"A five-year statute of limitations governs the filing
of attorney grievances. This reflects a judgment that
f'lve years is the outer limit of time in which
responding attorneys are able to fairly defend
themselves against charges, given the loss of memory,
evidence, and witnesses t..at occurs over time."

I believe that the construction industry faces the same

problems as the legal profession in defending itself from

suits. Why.then should the construction period have a

longer period of time before they are free from-litigation.

According to a report of Legislative Research, the 8 year
period would be exceed by only 4 states. In fact, Statutes
of Repose of 3, 4 or 5 years are fairly common in other
states and the proposed time frame of 8 years would seem to
be more than adequate to provide the detection of any
construction and design defects and allow the property owner
to take action to remedy them.

The second area of concern is Section 10, Punitive Damages.
In Alaska, more than 95% of the businesses are classified as
small, "mom and pop" firms or companies that employ fewer



chan 20 employees. To Chem the issue of punitive damages is
very serious because punitive damages are not covered by

insurance. The Court System has issued statistics that
indicate that the award of punitive damages is rare in
Alaska and therefore not really a serious problem. What is

overlooked is the fact that these statistics do not report
on the suits that are settled prior to going to Court.
Punitive damages are requested in almost 30 percent of the

civil cases and seem to be used as a means of "extortion" to
drive the defendant to settle prior to trial. Defendants
realize that their insurance company will defend their acts

for the original claim but exclude the defense or payment of
any punitive damage awards. Companies are therefore forced
to choose between the belief of their innocence or settling
to avoid the crippling costs of defending the punitive
damages suit should the case get that far. For the small
business this is a Hobson's choice. Do you instruct your
insurance company to settle even though you believe that you
are innocent or do you risk your business and savings
defending yourself should a trial for punitive damages be

necessary. Many cannot afford the luxury of the gamble and
avoid the risk of losing everything they worked for their
entire life. Such a system is unfair and we should not

tolerate a system that rewards the unscrupulous behavior of
such plaintiffs attorneys’'.

While the bill is complex, it deals with many issues that
are of important to many sectors of Alaska's economy. The
recommendations of the Governor's task force were also
considered and many were .included since they dealt with many

issues that had not been addressed previously. I encourage
your support of this billand hope that you can move the
bill rapidly through vyour committee so that we can getit

out of the House and overto the Senate.

If I can provide any additional insight into this bill
please do not hesitate contacting me.

Sincerely,. -
n

Richard Cattanach



m |f the tort system isjudged as a method of com pensating accident victims for
Inefficient, because only half - or less

tivir 'osses, it is both inefficient and unfair.

- ol \\lecost goes toward any form ofcompensation foe victims. Unfair, because

many victim s receive no compensation at ail.

Source*. The TiUioghut Report. Towers Peraacom pany
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HOUSE OF REPRESENTATIVES

i miuul Mu*ino* State <apiioi
Juneau,  uuxii.| p

Statute of Repose/Limitations by State, 1993

State Years.Within Date of Discovery Maximum * Yearx
(Statute of Limitations) (Statute of Repose)
Alabama 6 months 4 years
Alaska 2 years -
Arkansas ¢ -
Arizona 2 years
California 1lyear 3 years
Colorado 2 years 3 years
Connecticut 2 years 3 years
Delaware 3 years .
Florida 2 years 4 years
Georgia m 5 years
Hawaii 2 years 6 years
Idaho - m
Indiana 2 years 6 years
Kansas 2 years 4 years
Kentucky 1 year 5 years
Louisiana 1 year 3 years
M assachusetts : 7 years
Maine - 3 years
Maryland 3 years -
Michigan 6 months 6 years
Minnesota . :
M ississippi 2 years
Missouri 2 yaars 10 years
M ontana 3 years 5 years
Nebraska " 1year 10 years
Nevada 2 years
New Hampahire 3 years
New Jersey 2 years
New Mexico :
New York m
North Carolina m 4 years
North Dakota 2 years 6 years
Ohio 1year m
Oklahoma 2 years 3 years

Oregon 2 years 5 years



Pennsylvania 2 years

Rhode Island 3 years

South Carolina 3 years 6 years
South Dakota - -
Tennessee lyear 3 years
Texas ) ’
Utah 2 years 4 years
Vermont 2 years 7 years
Virginia m 10 years
W ashington 1lyear 8 years
W est Virginia 2 years 10 years
W isconsin lyear 5 years
Wyoming 2 years .

The statutory time limit for bringing suit is measured from the time at which
the plaintiff could have reasonably discovered the injury. Often States allow
the time limit to run from either the time of injury or the time of discovery,
depending on the nature of the injury.

The mucimum period in which a claim can be brought, regardless of whether
the limit is measured from the date of injury or act or the date of discovery.
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VICTOR 0. SCHINNS5£J? 4 GOVPANY INC.
SPECIAL GLAIM STUOr
DISTRIBUTION CF CLAIMS IN RELATIONSHIP TO SUBSTANTIAL COVPLETION

Years 8rouoht Within * of Claims x of Claims Cumulative Percentage

\

One 73* 45.9 45.9
Two 22 13.3 59.7
Three 13 8.2 67.9
four 13 8.2 76.1
Five 12 7.5 53.6
Six 9 5.7 89.3
Seven ) 31 92.4
tight 5 3.1 95.5
NTni " “ 0 0 95.5

159 99.9 99.9

eSassd on CNA'j records, roughly 32. SX of these claims Mere brought prior
to the date of substantial completion.

Study Is based upon a review of 250 ONA files set up between December
1979 and October 1980.

The Oate of Substantial Completion was established from Information
secured from ONA claim records.

159 files contained sufficient documentation which could be used for
the purpose of this study!



Distribution Of Claims mm Taar 42 C*mp**4 To Projoot Substantial CemptHtoo

Toot Claim Uodo Humbor of Claint Pfcontago ol Cumvtetiso
ft Toor Caint Uodo Panootofo of

Substantial Gmptotto™ Cadi Taar

Prior 6 25% 25%
Otio 5 21 % 46%
Two 4 17% 63%
Three 4 17% 30%
Four 0 0 80%
Five 0 0 80%

Six 1 4% 84%
Seven 3 12% 96%
Eight 0 0 96%
Nine 0 0 96%
Ten 0 0 96%
Eleven 0 0 96%
Twelve 0 0 96%
Thirteen 0 0 96%
Fourteen 1 4% 100%

Toti/ 24 too0%



distribution of claims by year within which deceived after substantial completion

YEAR WITHIN NUVBER OF PERCENTAGE CUMULATIVE
WHICH CIAIM  CLAIMS MADE OF CLAIMS PERCENTAGE
MADE AFTER ~ WITHIN EACH MADEWITHIN  OF CLAIMS BY

COMPLETION YEAR EACH YEAR year
1 106 33.13* 33.13*
2 45 14.06* 47.19*
3 41 12.81* 60.00*
4 30 9.38* 69.38*
5 23 7.19* 76.56*
6 20 6.25* 62.81*
7 9 2.81* 85.63*
8 7 2.19* 87.81*
9 12 3.75* 91.56*
10 4 1.25* 92.81*
1 9 2.50% 95.31*
12 2 0.63* 95.94%*
13 7 2.19* 98.13*
14 1 0.31* 98.44%*
15 0 0.00* 98.44%*
16 0 0.00* 98.44*
17 2 0.63* 99.06*
18 2 0.63* 99.69*
19 0 9.00* 99.69*
20 0 0.00* 99.69*
21 ¢ 1 0.31* 100.00*
TOTAL 320

This chart givas tha number and parcantage of claims by year
w ithin t;hich claim s'ara made afcar substantial complation. For
example, tha row of data with tha first column antry of 10
raprasants all claims received at laast 9 years aftar substantial
completion but lass than 10 yaara. Thus, if a 10 year statute of
lim itations ha<Tbaen in place, 92.81% of tha claims would have
bean allowed and 7.19% would hava bean outside tha time period.



YEARWITHIN NUMBER OF CLAIH5 ~ PERCCENT CUMULATIVE
WHICHCUIM  RESULTING INAN  WITHIN GIYEN  PERCENTAGE

MADE AFTER INDEMNITY YEAR Of TOTAL Q! CLAIMS
COMPLETION PAYMENT Of SUCH CLAIMS

1 12 30.77* 30.77*

2 S 12.82* 43.59*

3 9 23.08* 66.67*

4 1 2.56™* 69.23*

5 1 2.56* 71.79*

6 3 7.69* 79.49*

7 1 2.56* 82.05*

8 4 10.26* 92.31%*

9 1 2.56* 54.87*
10 0 0.00* 94.87*
It 2 5.13* 100.00*
12 0 0.00* 100.00*
13 0 0.00* 100.00*
14 0 0.00* 100.00*
ts 0 0.00* 100.00*
16 0 0.00* 100.00*
17 0 0.09* 100.00*
18 0 0.00* 100.00*
19 0 0.00* 100.00*
20 0 0.00* 100.00*
21 « 0 0.00* 100.00*

TOTAL 39 100.00*

This chart gives the number and percentage of claims resulting in
an indemnity payment by the insurer for the year within which the

claim is made after substantial completion. All examined claims
resulting in indemnity payment# except for 2, were received
within 10 years of substantial completion. For example# the row

in which the left column has an entry of 10 provides the number
and percentage- of claims having an indemnity payment that were
received at least 9 years after substantial completion, but less
than 10 years. I'or year 10# there were 0 claims received that
resulted in an indemnity payment. For claims received within
year 11, 2 resulted 1in an indemnity pavment; 2 equals 5.13
percent of the total number (39) of claims examined that resulted
in an indemnity payment. Sinee no claims received after 11 weara
of substantial completion resulted in an indemnity payment# the
cumulative percentage at year 11 is 100%i all claims resulting
in an indemnity were filed by the end of the 11th year of

substantial completion.

18



DISTRIBUTION Of CLAIMS BY TYPE Of CLAIMANT

YEARWITHIN ~ PERCENT OF CUIW NUMBER FROM
WHICH CLAIM FROM PARTIES PARTIES
MADEAFTER  INVOLVED IN DESIGN, NOT 90
COMPLETION  CONSTRUCTION. ETC, INVOLVED
1 65.71 * 34.29*
2 60.0018 40.00*
3 75.61% 24.39%
4 73.33% 26.67*
5 65.22* 34.78*
6 70.00%* 30.00*
7 55.56% 44.44%
a 42.86* 57.14*
9 41.67* 58.33*
10 50.00%* 50.00*
n 12.50* 87.50*
12 0.00* 100.00*
13 42.86* 57.14%
14 0.00* 100.00*
15 0.00* 0.00*
16 0.00% 0.00*
17 0.00* 0.00*
18 0.00* 100.00*
19 0.Co* 100.00*
20 0.00* 0.00*
21 e 0.00* 100.00*
TOTAL 61.76* 38.24*

This chart gives the percentage of claims by partiss involved in
design and construction of a projsct and ths percentages 102
partiss not involved, by ysar within which ths claims wars mads
after substantial completion. For example, the roe' with the
first column entry of 10 gives the percentage of claims received
at least 9 years after substantial completion but less than 10
years for each type of claimant. For year 10, fifty percent
were from claimants Involved in the design and construction of

the project and fifty percent were not so involved.

11



LAW OFFICES OF
FAULKNER, BANFIELD, DOOGAN & HOLMES
A PROFESSIONAL CORPORATION

juMOwonet FKST INTERSTATE CENTER

e AR S

(dmmiv FAX (206) 34C-C289 W WMV
1206) 2924008

March 11, 1997

The Honorable Gene Therriault

Co-Chair of the House Finance Committee
House of Representatives

State Capitol, MS 3100

Juneau, AK 99801-1182

Re: CS for Sponsor Substitute for House B ill No. 58(JUD)
File No. 17956377

Dear Representative Therriault:

| am writing to provide ay support for CS for Sponsor
titute for House B ill Fo. 58(JUA[33. The specific provisions
S

Subs

which | am addressing are Section and 41 relating to

independent counsel. A significant portion of my practice
tails providing legal advice to insurers doing business in the

Committee and appreciate Representative Porter's efforts in

en
State of Alaska. We are very pleased with the B ill offered by
t
this regard.

Sections 40 and 41 of this B ill address significant problems
which remain in the wake of the Supreme Court's decision in CHI
of Ala*ka" Inc. v. Employers Reinsurance Corporation, the
decision which geve a defendant the right to select its own
independent counsel when an insurance company had issued a'
reservation of rights on coverage.

The situation addressed by these sections arises when a
claim for which there mey be insurance coverage is joined with
several for which there clearly is not insurance covera?e. The
example | w ill utilize is a lawsuit in which a plaintift has sued
a defendant in five separate counts. The First is for injury,
which is alleged to be negligent. The second is for injury
alleged to be either negligent or intentional. The Third is for
unpaid wages. Tha Fourth is for breach of contract. The Fifth
is for discrimination. Zf the defendant is a typical business it
has insurance for tha injury claim, but that insurance w ill not
cover the injury claim if it was intentionally caused. Thu: first
count - injury negligently caused - is dearly covered. However,
an insurer would typically issue a “reservation of rights" letter
on the Second count advising the difandant that it would be



Gene Therriault

responsible for defending a negligently-caused bodily injury but
would reserve its rights not to pay for a judgment on this Count
xf the jury found it was intentionally caused, The claims for
unpaid wages, breach of contract, and discrimination have no
insurance coverage. | have attached a chart demonstrating this

scenario.

Because the insurer has issued a reservation of rights
letter on the Second Count, the defendant is entitled to select
its own counsel and, under current practice in Alaska, that
lawyer would defend Counts 1-5 and submit his/her entire b ill for
that defense to the insurance company. Because the insurance
company has no control over the independent counsel it has been
ths experience of many of my clients that these bille are
extraordinarily high. In one case with which | am personally
familiar the bills ware $80,000 per month and totaled $soo,c00
with most of that time devoted to the non-cuvered claims.
Counsel for other insurers have advised me that this experience
s not unigus. 1 have knowledge of a second cass which is almost
identical to the example | am using in which the fees totalled in
excess of $1,000,000. “Independent counsel” use the checkbook of
the insurance carrier to provide a gold plated defense to claims
for which there has never been insurance .

, Section 40 of this B ill provides that the insurance carrier
in this situation need only pay for the costs of defending the
First and Second Counts. Because these are the only counts for
which insurance coverage nas ever purchased, the defendant is
%ett|n_g precisely what it bargained for when it bought insurance.
his is a resolution which has b'sen brought about judicially in
California, in Horace Hann Insurance Co. v. Barbara B. 846 P.2d
792 (1993). Alar-ka has modeled much of its judicial and
statutory law in tUie area upon California precedent.

| have had conversations with Marianne Burke, the Director
of the Division of Insurers, and she has advised that it is ths
Division's understandmg that insurance carriers did not pay for
the defense of uncovered claims in this situation. While we
appreciate the position of the Division, threats of bad faith
||t|tgat|on against the insurers make the pretties in Alaska
different than that understood by ths Division. Ms. Burke was
a%hast when Z conveyed to her the magnitude of the attorneys fees
which bed been incurred in these cases. Because it is
Ms. Burks's belief that insurers do not at prasent pay for the
costs Of defense for the uncovered claims, ve anticipate no
objection fMM the Division to these provisions.
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X would not expect the pl
with thie proposal. When a de
independent counsel, that independent counsel fre?uently takee a
“scorched-earth” approach to litigation because of the flack of
real financial constraints on the defense activity. In the case
| have utilized here, one would expect the independent counsel to
defend Counts 3-5 with extensive d|scoverz and notion tactics
that run up the costs of litigation for the plaintiff who must
respond to these tactics. By requiring the defendant
individually to shoulder the burden of exgense for defending
Counts 3-5, there is a realistic fiscal check on the activities

. 5
of independent counsel.

_ Section 41 of thie B ill provides a mechanism by whici. the
insurance carrier can deal directly with the plaintiff in
settling these types of cases. In the example we have utilized
the only claims giving rise to the obligation for defense are
counts 1 and 2. Section 41 makes it clear that the insurer can
deal directly with the plaintiff to settle the injury claims.
Once those claims are settled, all that remain are claims for
which there is no coyeraq_e and the obligation to provide
independent couneel is eliminated. At present, tnere is a frar
among insurance carriers that if they deai directly with thu .
plaintiff, that they run tha risk of a bad faith lawsuit b){ their
msured. Once again the insurance carrier is providing all that
it contracted to provide as it is sattling the claim* for which
there is potentially coverage and eliminating a risk to the
defendant. The plaintiff's iar should have no opposition to this
a® it allows plaintiffs to settle cases but obviously does not
require them to do so. This is a section which is only
implicated where both the plaintiff's counsel and the ‘insurance
carrier are in agreement on the settlement.

aintiff's bar to have difficulty
fendant is represented
n

e
e

Thank you very much for considering these matters.

Very truly yours,

MAB:mb

Enclosure
cc: Representative Briazi Porter
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HRST INTERSTATE CENTER
999 THIRD AV, SUTTE 2*00
SEATILL WASHINGTON 99104
PA %29 miTM W

February 21, 1997

VIA FACSIMILE - (907) 465-3422

Marianne BurJce
Commissioner of Insurance
State of Alaska

333 Willoughby Ave.
Juneau, AK 99811-1720

Dear Ms. Burke:
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I do barker, back to our conversation, however, and ycur
apparent opinion that independent counsel's bill for wuncovered
claims should r.ot be theresponsibility of the carrier. If chat is

the <casr., we presume- chat the Division would not object to
codifying that concept rather than leaving it to the vagaries of
the litigation process.

I wou'.d be mosthappy to provide whatever additional

information | can. I will be in my office for the rest of this day
and in cur Juneau office Monday morning.

Very truly yours

MAB/amf
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February 18, 1997

Representative Brian Porter
Alaska Stale Legislature
State Capitol

M/S 3100

Juneau. Alaska 99801-1182

FAXED & MAILED
Dear Representative Porter:

The City of Seward continues to support your tort reform legislation, including the revisions to-date.
Municipalities and taxpayers are deeply impacted by rising costs associated with claims. Since
1986. insurance and claim costs have been a major factor in municipal tax increases and have, in
some cases, influenced communities to limit or eliminate recreation and other public services.

We are concerned for our youth, yet due to the increase in public liability, municipalities are
reducing and/or eliminating recreational facilities and activities, such as skateboard parks, that would
provide our youth with constructive activities instead of idle time which causes many of our youth

to get in trouble in their communities.

The City supports tort reform legislation that will:

> Relieve hospitals of liability for negligent acts of an emergency room contract physician if
the doctor carries malpractice insurance.

* Decrease the statute of limitations from 6 to 3 years for contract disputes, attorney
malpractice and damages to personal property.

> Set a “statute of repose™ which is like a statute of limitations, ai 8 years for damages caused
by exposure to hazardous substances, defective products or fraud. The limit is currently 15

years.
> Establish a pilot program for alternative dispute resolution.

* Cap a punitive damage awcrd by tying it to the compensatory award in the case, with limits.



