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Tort Reform

With the proposed Tort Reform the State of Alaska will
be in the business of waiting for one of its residents
to be killed, maimed or injured in order to collect a
portion of the victim's insurance.

The Governor'®© Tort Reform Task Force had 28 people
testify. 12 were violently opposed, of the 10 re-
maining 7 represented insurance coitpanies and 3 rePre-
sented small businesses. Small business is under the
assumption that once tort reform is passed their ﬁre-
miums w ill automatically go down. According to the
insurance conpany's own testimony at committee meetings
it was stated that there will be no reduction in premiums

for 5-7 years.

Punitive damages seem to be the State's main contention
for tort reform, If that is the case, get rid of puni-
tive damages. The State of Washington does not allow
punitive damages by order of the Washington Supreme
Court, They do not have anY cags, arid seem to be
functioning just fine. If the State of Alaska thinks
that punitive damages are necessary, they can take the
insurance company to court and whatever is received

pass on to the victim. Therefore you have accomplished
your purpose to penalize the eoirpany for unsafe products.

The new Tort Reform b ill has $300,000 caps on personal
loss, | don't think its the state's job to determine
the value of one person's life to their loved ones. Do
not place caps on anything.

Since the early 80's 3500 cases have heen filed. 95%
of these were settled out of court for under $100,000.
You can het they were on the low end of $100,000. There
are no statistics allowed listing what each victim re-
ceived, there is no way to tell exactly what was ﬁa|d
because the courts are prevented from revealing the
out of court settlements. The remaining 5% ?o to court,
in other words 150 out of 3500. 1in 20 of those court
cases result in punitive damages. So only apprommatelK
7 cases received punitive awards, It hardly seems wort
the state's time to pursue punitive damages. All of
the committee meetmqs and task force expenses probably
cost more than the state could ever anticipate collect-



ing in punitive damages.

There were a few outlandish cases through the years which
awarded astronomical punitive damages. ~For example, a
bad Bamt job on a Mercedes Benz, the victim was awarded
$10,000,000, an amount significantly reduced by the judge.

The new Tort Reform contains incentives for quick
settlements, under 30, 60, 90 day time limits. The
incentives are directed to force lawyers to settle early,
sometimes at the expense of their clients. [If a victim
wanted to continue on with the case and was counseled
for early settlement, the victim would generally follow
the advice of their lawyer. There seem to be too man){
variables for this portion of the bill to work properly.
These incentives will also restrict lawyers from accept-
m'(t] cases on a contingency hasis, which” leaves victims
without representation.

The new b ill contains Ian,gguage 0f ehmmatmg "deeﬁ
pockets . | think that it is a shame to pick on the
medical profession, especially those who work in
emergency rooms. _OnIJ a specialized s'roup of people
can work in this field requiring quick decisions. |
noticed that part of the requirements now is the posting
of which doctors are workm% under contract and which
are working for the hospital. ,
1. Most people who are admitted into emergency rooms
are in no shape to look for bulletin boards.
2. |f someone refuses a contract doctor's services
Is there always trauma hospital staff available
to handle that emergency? .
3. If not, why post the names on a bulletin board?
4. |f trauma doctors are required to have $500,000+
insurance policies the patient gets it in the
?ﬁck aga;rp because this expense'is reflected in
eir bill.
|f this tort reform bill passes as indicated with con-
tract doctors treated differently than in-house person-
nel, th|s,tyBe of institutional avoidance of responsi-
bility will” become widespread. For example, construc-
tion ‘companies who now hire contractors w ill be able
to hire contract workers and relieve the prime contractor
of all responsibility. If we are going to eliminate
"deep pockets" and "double-dipping™ then mayhe we ought
to start with the legislature. 7 do not personally
mind "double-dipping™. If you've worked hard for a



retirement you slioulcl be able to collect it while working
a new job- " The Valdez oil spill trial was trqu to
relieve the responsibility of the ship from Hazelwood
because he happened to in his cabin and not on deck.
Since the beginning of time the ship's captain has al-
ways been responsible for the actions of his crew. This
haS always applied to Bnme. contractors whether they are
running a hospital or building a house. With the new
legislation you cannot sue your personal insurance
company if you have sued the doctor. Where does the
state get the right to tell me how to deal with an
insurance company that | pay premiums to for coverage?

Most of the Governor's Tort Reform Task Force recommenda-
tions were not accepted by the Tort Reform Committee.
Tills brings me back to the question "Why do we have

task forces of this nature?™ This always results in

a multiplication of expenses. The committee already

i|I place is under no obligation to accept recommenda-
tions from the task force. Typically they don’t. A
more appropriate type of task force would be one deal-
ing with building roads, schools, etc. where everyone

+3 going in the same direction.

Mr. Tardiff, attorney for the State of Washington, works
all tort cases. His telephone #1-350-753-6200, if you
have questions, he would be a good source of information.

After checking with the election commission on campaign
contributions | received numerous files and | noticed
that some Ie,%lslators could not afford to run their
ca,mpmﬁns without corPorate or insurance contributions.
With the small percentage of donations received from
the public some could not afford a cab ride across
town. It makes one wonder <iere the loyalty lies, with
corporate America or with their constitients.

| would like to publicly thank Senator Rick Halford

for the help he gave me to Rroduc_e the Sex-Offender
Registration document. Without his help | would s till
be scratching my nose. | would also like to thank
Litta Evans who sef up the Sex-Offender Registration
list by city, which makes it easier for the public to.
digest the information. It also allovrs for the addition
of the names of those yet to comply with the statute,

| found 35 names on thée list of Eeople who are now

working for the state in a variety of positions, some



pere

in positions that might corrpromise an uninformed public.
| would like to see an improvement in enforcement so
that the statute must be conpiicd with. | recommend

an easy way to_accomplish thxs: msteaa of over-burden-
ing our State Troopers with warrants, judge's signatures
and the disbursement of information v/e should solicit
public service announcements for two weeks. Day and
m_ght, informing those people who have not complied
with the statute that on the third Sunday they can

look for their names in the SundaK paper listing names,
addresses and offenses of those who have yet to comply.
(A fine of $100 on each person f|_J|ngi latée would cover
publication expenses-that would involve 1000+ filers or
$100,000+).

Paul J. Sweet
P.0. Box 1562
Palmer, AK 99645
745-2242
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Public’s rising voice: Physician, reveal thyself

BOSTON — Not so long
ago, finding a new doctor
meant asking the old one for
a referral. But fewer Ameri-
cans now have a family doc-
tor to turn to. What should
they do?

Massachusetts has the an-
swer. Since November, the
state’s medical licensing board
has been giving the public
much-improved access to in-
formation about the 27,000 li-
censed physicians in the state,
including their disciplinary
records and (more vaguely)
their malpractice histories.

It is a huge success. In just
a few days, the board had to
more than double the office
staff and add extra telephone
lines to handle the load.

"People want this informa-
tion. They’re getting tired of
subscribing to Consumer Re-
ports and finding way more
about the safety of their cars
than their doctors," says Sid-
ney Wolfe, director of the
health-research arm of Pub-
lic Citizen, a lobbying group
in Washington.

“Doctors kill way more peo-
ple than automobiles (do)."

Since people still have
trouble getting through the
clogged switchboard, copies
of the records may well be
placed in public libraries or
posted on the Internet.

T he Economist

The reports do not include the
number ofpeople who have
died undera given doctors

care.

Doctors themselves are
much less keen. The Massa-
chusetts Medical Society
originally opposed the idea of
opening doctors’ records to
public scrutiny.

But when it became clear
that a bill of this kind was
bound to pass the Legislature,
the society wrote a bill that it
could live with, and this be-
came the basis of the law that
was passed last summer.

The reports do not include
the number of people who
hove died under a given doc-
tor's care. “It’s hard lo collect
and it’s hard to verify,” says
Alexander Fleming, the
board’s executive director.

Nor are they explicit about
malpractice cases. Instead of
revealing the dollar amounts
claimed or paid, the reports
merely say that Doctor A, a
neurosurgeon, had claims
made against him that
amounted to 40 percent of the

average malpractice claim
for neurosurgeons nationally.
Would-be patients in search
of plain figures will have to
go on digging.

Thomas Reardon, the vice-
chairman of the American
Medical Association, says the
AMA opposes the inclusion of
malpractice data in any form,
fearing that patients would
not really understand the in-
formation.

Doctors are sometimes
slapped with malpractice
suits that are baseless, but
which would cost so much to
fight that they settle anyway.
And doctors in high-risk
practices, such as brain and
heart surgeons, stand a much
greater chance of being sued
through no fault of their own.

Besides, adds Dr. Reardon,
“We don't think the malprac-
tice information is relevant.”

California, Florida, Texas

and other big states are look-
ing closely at the Massachu-
setts system. But since doc-
tors are as mobile as any other
Americans, consumer advo-
cates say the disclosure should
be on a nationwide basis.

A national database of
such information already ex-
ists, but the law that created
it also sharply restricts ac-
cess. Only licensing authori-
ties and peer-review organi-
zations, such as hospitals and
some managed-care opera-
tions, can get information
from it.

Dr. Wolfe of Public Citizen
would like to see it opened lo
the public. The AMA would
rather see it destroyed.

Even Dr. Reardon admits
that opening the files nation-
wide on doctors is probably
inevitable.

Meanwhile, the same sort
of disclosure system has al-
ready been proposed for
lawyers. And yes, the Ameri-
can Bar Association also
maintains a national data-
bank of disciplinary actions
against members of the bar.
But gues— what: it is open
only to other lawyers.

') The Economist, of London, is an
International magazine of business,
politics and cultural affairs.



DEPARTMENT OF HEALTH & HUMAN SERVICES Public Health Service

Food and Drug Administration

FEB | 3 1997 Rockville MD 2085V

Dear Consumer:

This is in respons e our in ry 10 the Food and Drug
ami |strat|0 (FD A ,r ar m% dicle rews Your |nncru|ry has
0

ee orware Jo |g s n]u] aorrreS ron rn h Center for

evrces and | ica lowing
garav%rap S cribe ge re uatory ISS ur{;oun In Eedrcle
cre so | ncluded is ||s of con acts for hack Support

groups.

Regulatory status of pedi screw devices varies ba e upon the

m&grcatroh/, FDA' 8enFter % Bsgrceﬁ and da I[%caT ea |Dlth

acknowledges, In Januam/ 0 ., that a evr nufacturer

Erovrde , dgqu ate docunentation fo emonstr{a the preamendments,
ommercra Istribution of a Bedrc e scre Ixation system when

used for the rdcat)ro 0 severe s ¥ t) es s rades 3 and

4) at the f t um ar - first sacr I ve (L5-SI) joint.

In ace< rdanc with this det rmrnatron gremarket not rcatro,ns
10( een acce ted for rc SCIew spina ,frx,atron
evrce ste or the e rnte{n use. hese submissions have

heen rev ewe under regu atlons as a remamen ment?,

device s em. arnrn He S limited the intended u%e of these
devrce s stems are require q must be presented as follows:

Warnings:

hen used as a pedicle screw m t s de vr mis
mmebnadre—? |g/t?sac a]dgertetgral %LS S¥ ?ns ess at the ?stﬁ

- The screws of this device system are not intended for the
ser ron onto the pedicles to facilitate spinal fusions above

e L5-S1 joint.

- Benefit of spinal fusions utili a edrcle crew
r tion ?gstem aspnot been ad eq tfy egsta?))frsﬂned in tents

I stab SPINES.

- Potentral risks |dent|f|ed wrth the use of thrs devrce

system, wh |c requrre a ditional sur%erly Include, device
mponent ractu e, oss of fixation, nion,  fractyre of the
vertebra neurological injury, and vascular or vrsceral mjury.

Althou h future submrssron for edicle screw s rnal fixa 0(t(r)on

sgste{n or SeVere spo lolisthesis are sub to 5

ation oHrer In aca ions and/or rntende uses 0 Pedrcle

SCIews are str considered ost enactment and, ﬁhere ore, ﬁlasa
requiring premar et approva Investigational studies shoul
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H’) dition 8f ho.s \na ’r* dd|t|%n, thef are no 13 omg
af oe clinic 5r|as to gather sa ¥_ nd eff aa|
data for a number of clinical indications. H encourag ?

surgeons using ped|olo sorew devices to enroll their patlcnto ip

migh approYQd-*linigfll investligatlona

Tha available safety and effectiveness data on pediale screws
w ill be re-evaluatod during a public meeting of FDA's Orthopedic
Devices Advisory Panel this summer.



DEPARTMENT OF HEALTH & HUMAN SERVICES Public Health Service

Food ood Drug Administration
Rockville MO 20057

December 20, 1994
UPDATE ON PEDICLE SCREWS

FDA has reaently received a ubmher of mgurrres out certain
?crews,use gn SU rg%er trf st 111z e grne e hope the
ollowing Information” helps t answer the e questions.

How are the screws used?

Screws are used to stabilize the spine after spinal injury,
0[) to cor.rect severe sprr% al curvature ? 0t

abnormalities ﬁ) B Ehe screws ace rzontally
Into the rear of t B¥ a e ge iC es] at are
connec“ad to each vertebra, on e side,  (Thus t ey

are called ge icle screws” W en usead for tprs purpose
Vertical rodS (or plate are a tache to the screws. Be
rods are connected to dic es of a se cond vertebra by
means of another set. 0 pedrcle screws, straightening o
strengthening the spine.

Ve Iargely reglaced other- methods of s prne
h as wir 8oks in 30 0,000
Broce ures pEr orme annualw)lltrn

n
iz
3 eople have been implanted with

Why is FDA concerned about the screws?

Because, des |t% their widespread use, ?? enough IS known
al%out the le short-term a verse effects of the screws
when re used In the pedicles of the fprne nor apbout
therr -term effectivenes nder the law, before ,
ort o SCrews can be markete gedrcle screws, their
ma ua urers ust su mré screntrfrc ata to FDA
establishing t a a eyices are safe] and effective for
this #u ?ose |m|te studies 0 edicle screws have heen
onegor 9 or.a number of years FDA has . approved ﬂ %
thé screws in tnese studies. t the studre are st ot
complete, and ﬁ manufacturers ﬁve not yet ac%umuate
enouv%h data to s ?rf]e wa or the other, whether the
screws are safe an ectl
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AT

screw. device s strems intendeg for tho F ecific uses —
sheating s é”ttatrt“"cz‘tt ory. PR is '5 208 (Sighnia, 2 less
Whethger o' fake thid action. "

But the effectiveness, of the Bcre(ws — or annt]/ othgr surgical
rocedure, —_In treating fow back pain_ or simple disc
@robsm is far more yncertain., Despite thrs, many of the
0-7 ,O%O spine sta ||zathon procegures performed annually
in the U.S. are to treat these conditions.

about the problem of screws breaking inside the body?

|th h some news storres have Bmplred that the screws

rea ery. comman tu e rate 1S pot known.
|m|&e h/formatrort/ su%; s S téh ﬁe gcre S now Bsrnoq used
reak less frerﬂuentl an tho e In the mid- S,
ecause of | goveme In pgo on Bd te strn% More
nformation neede out r es efore FDA can
ieé:d Wh ther th screws are effective for use in

ide .
spine.

r—I-Q_—

ress being made in qgetting scientific information on the
|(\]/eness o[tgthe screwsg7 J

FDA IS workrng with surgeons and manufacturers to
| studie 3n t them ungerwa%

the nee de |n ormatro a hr(cj

ny can soccess lly treate wrth

adv erse effects that can
they occur.

In the meantime, what about people contemplating back surgery?

Patren s considering back surgery in whrc edicle screws
mi he usecf st gabr lize thg s)hr q |Okeeﬁ In mind

th t these c S have no t heen a prove or t |s porpose,
aH ﬁt FA ?an 0t ure that th g are saf e and efrectiye.
They also rem r.that ther | ||tt e evyidence . t at
the screwls are e ectrve rn treatin g oW ack ain or sr e
grsc rBs atients sno I% ask_.their doctors % plain
efo hand ” e rfotentra nefits and risks o

SCrews, as we ternative reatments, |nc|ud|n non—
surgrc al ones. a ent should also keeg in mrn as
W | tt] any g g ry, IS rmporta nt to choose Hoeon who IS
skille a perre ced In “performing the pro c



W hat are the surgical alternatives to the screws?
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How about people who already have the screws?
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INSTRUCTIONS FOR COMPLETING FDA FORM 3500A

For use by user facilities, distributors, and manufacturers
for MANDATORY reporting of adverse events and product problems
as designated in the applicable statutes and FDA regulations.

All entries should be typed.
Complete all sections that apply.

To complete an item when information is not available, use:
NA for not applicable
NI tor no information at this time (but may be available
UNK for unknown at a later date) .

Dates should be entered as month/day/year (e.g. June 3, 1993 = 06/03/93).
If exact dates are unknown, provide the best estimate.

For narrative entries, if the fields do not provide adequate space, attach an
additional page(s), and indicate the appropriate section and block number next
to the narrative continuation.

All attached pages should be identified as page of and should display the
user facility, distributor, or manufacturer report number in the upper right
comer as applicable. Reports from user facilities, device distributors, and
device manufacturers should include the firm’s or facility’s name in the upper
right comer as well.

If reportin™ more than two (2) suspect medications or one (1) suspect medical
device per adverse event, use another copy of the form with only section C or
section D filled in as appropriate.

A computer-generated facsimile cf the form may be submitted in lieu of the
preprinted form if the submitter has received written preapproval from the
appropriate FDA program office. It is not necessary for this form to be
generated in the same two-sided format as the preprinted form. A two page
front-only form is acceptable.

If no suspect medical device is involved in a reported adverse event, section G
"all manufacturers” may be substituted for section D "suspect medical device"
on the front of the form to enable the submission of a one page form.

Adverse events with vaccines should not be reported on this form. Call 1-800-
822-7967 for a copy of the VAERS form to report an adverse event associated
with a vaccine.



Al:

A2:

A3:

A4:

SECTION A: PATIENT INFORMATION

Complete a separate form for each patient unless the report is on a medical device in
which multiple patients were adversely affected through the use of the same device.
In that case, indicate the number of patients in block B5 (event description) and
complete blocks Al - A3 for any one patient of the submitter’s choice.

Patient identifier - Provide the patient’s initials or some other type of identifier that
will allow both the submitter and the initial reporter (if different), to identify the
report if contacted for follow-up. Do NOT use the patient’s name or social security

number.

The patient’s identity is held in strict confidence by FDA and protected to the fullest
extent of the law.

Age. - Enter the patient’s birthdate, if known, or the patient’s age at the time of
event onset.

o = if the patientis 3 years or older, use years (e.g., 4 years),
0 if the patient is less than 3 years old, use months (e.g., 24 months),
0 if the patient is less than 1 month old, use days (e.g., 5 days).

Provide the best estimate if exact age is ugknown.

If the adverse event is a congenital anomaly, use the age cr birthdate of the child or
the date pregnancy is terminated. If information is available as tc the time during
pregnancy when exposure occurred, provide that information in narrative block B5.

Sex - Enter the patient’s gender. If the adverse'event Is a congenital anomaly, report
the sex of the child. :

W eight- Indicate whether the weight is in pounds (lbs) or kilograms (kgs). Make a
best estimate if exact weight is unknown. If the adverse event is a congenital
anomaly, use the weight of the child.



B3:

B4:

B5:

B6:

B7:

Other - Check only if the other categories are not applicable to the report.
Briefly describe the patient outcome in the space provided. The actual
narrative of the event will be entered in block. B5.

Date of the event - Provide the best estimate of the date of first onset of the adverse
event. For congenital anomalies, the date of birth  the date pregnancy is terminated
should be used. If day is unknown, month and year are acceptable. 1f day and month
are unknown, year is acceptable.

Date of this report - The date the report is filled out.
Describe event or problem -

For an adverse event: Describe the event in detail using the reporter’s own words
including a description of what happened and a summary of all relevantclinical
information (medical status prior to the event, signs, symptoms, diagnoses, clinical
course, treatment, outcome, etc.) If available and if relevant, include synopses of any
office visit notes or the hospital discharge summary. To save time and space (and if
permitted by the institution) attach copies of these records with any confidential
information deleted. Do not identify any patient, physician or institution by
name. The initial reporter’s identity should be provided in full in section E.

Results of relevant tests and laboratory data should be entered in block B6.
Preexisting medical conditions and other relevant history belong in block B7.

For a product problem: Describe the problem in sufficient detail so that the
circumstances surrounding the defect or malfunction of the medical product can be
understood. If available, the results of any evaluation of a malfunctioning device and,
if known, any relevant maintenance/service information should be included in this
section.

Relevant tests/laboratory data, including dates - Include any relevant baseline
laboratory data, prior to the administration or use of the medical product, all
laboratory data used in diagnosing the event and any available laboratory
data/engineering analyses (for devices) that provide further information on the course
of the event. Include any available pre- and post-event medication levels and dates if
applicable). Include a synopsis of any relevant autopsy, pathology, engineering or lab
reports, if available. If preferred, copies of any reports may be submitted as
attachments with all confidential information deleted. Do not identify any patient,
physician or institution by name. The initial’s reporter’s identity should be
provided in full in section E.

Other relevant history, including preexisting medical conditions - If available,
provide information on other known conditions in the patient (e.g., hypertension,
diabetes, rcnal/hcpatic dysfunction, etc.) and significant history (allergies, race or e
ethnic origin, pregnancy, smoking and alJ<;ohoi use, drug abuse, etc.)



DI:

D2:

D3:

D4:

D5:

D6:

SECTION D: SUSPECT MEDIC\L DEVICE

For adverse event reporting - a suspect medical device is one that the initial reporter
suspected was associated with the adverse event. In block DIO, report other
concomitant medical products (drugs, biologies, medical devices, etc.) that the
patient was using at the time of the event that are not the suspect produot(s). Attach
an additional form if there was more than one suspect medical device for the reported
adverse event.

Brand name - The trade or proprietary name of the suspect medical device as used in
product labeling or in the catalog, (e.g., Easyflo Catheter, Reliable Heart

Pacemaker, etc.) This information may be on a label attached to a durable device,
may be on a package of a 0;sposable device, or may appear in labeling materials of
an implantable device.

Type of device - The generic ar common name of the suspect medical device or a
generally descriptive name (e.g., Foley catheter, heart pacemaker, patient restraint,
etc.)

Manufacturer name & address - If available, list the full name and mailing address
of the manufacturer of the product.

Operator of device - Indicate the type (not the name) of person operating or using
the device on the patient at the time of the event.

Health professional = physician, nurse, respiratory therapist, etc.
Lay user/patient = person being treated, parent/spouse/friend of the patient
Other = nurses aide, orderly, etc.

Expiration date - If available. This date can often be found on the device itself or
printed on the accompanying packaging.

Pro/ ict identification numbers - If available. Provide any or all identification
nun..,-s associated with the suspect device exactly as they appear on the device or
labels. These numbers can be found on the device itself and/or in the accompanying
literature and packaging. If the type of number is unknown, record the number on
the line marked "other X

Model ft-  the exact model number found on the device label or accompanying
packaging, including any revision level information.

Catalog ft - the exact number as it appears in the manufacturer’s catalog or
labeling.

Serial ft - can be found on the device label. This number, assigned by the
manufacturer should be specific to each device.



BACK PAGE

«

At the top of the back page, enter the page number and the total number of pages submitted
(include attachments in the total) where the words "page of ™ are indicated.

SECTION F: FOR USE BY USER FAdLITY/DISTRIBUTOR - DEVICES ONLY

This section is to be used by user facilities or distributors for the mandatory reporting
of device adverse events and/or malfunctions to the FDA and/or the manufacturer.
The use of form 3500A for reporting by user facilities and distributors is voluntary
until the publication of the final regulation at which time the use of the form will be
required.

A device user facility is defined by Section 519(b)(5)(A) of the Food, Drug, and
Cosmetic Act as a "hospital, ambulatory surgical facility, nursing home, or outpatient
treatment facility which is not a physician’s office;." FDA has proposed in a tentative
final regulations, under Section 519(e)(5) of the act, to include, outpatient diagnostic
facilities within the definition of user facility as well. Reporting by outpatient
diagnostic, facilities will be voluntary until FDA issues the final regulation
implementing such requirement.

FI: Check one - Indicate whether the report is from a user facility or a device
distributor.

F2: UF/Dist report number - Enter the complete number of the report exactly as
entered in the upper right comer of the front page. For a follow-up report,
the UF/Dist report number must be identical to the number assigned to the
initial report. See instructions on page 2 for further explanation of UF/Dist
report number.

F3:  User facility or distributor name/address - Enter the full name and address
of the user facility or distributor where report originated.

F4: Contact person - Enter the full name of the medical device reporting (MDR)
contact person. This is the person designated by the facility’s most responsible
person as the device user facility/distributor contact for this requirement.

FDA will conduct its MDR correspondence with this individual. The conta. t
person may or may not be an employee of the facility. However, ihe facility
and its responsible officials will remain the parties ultimately responsible for
compliance with the requirement.

F5: Phone number - Enter the phone number of the medical device reporting
(MDR) contact person.

F6: Date user facility or distributor became aware of event - Enter lhe date that
the user facility’s medical personnel or the distributor became aware that the
device may have caused or contributed to the reported event.
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F13: Reportsent to manufacturer? - By statute or regulation, user facilities and
distributors must submit reports of certain device-associated adverse events to
the manufacturer of the device.

A user facility must submit to the manufacturer, if known, reports of
1. deaths suspected of being.device related
2. serious injuries suspected of being device related

a distributor must submit to the manufacturer reports of

1 deaths srspected of being device related
2. serious injuries suspected of being device related
3. certain malfunctions

See applicable statute, regulations, or guidelines for further explanation of
reportable events.

F14: Manufacturer name/address - Enter full name and address of the device
manufacturer to which the report was sent.

SECTION G: ALL MANUFACTURERS
This section is to be filled out by all manufacturers.

NOTE: Ifa drug or biologic manufacturer is reporting an adverse event in which no
suspect medical device is mvp™'.1, section G may be identically reproduced in place
of Section D on the front Of ,uC form so that a one page form may be submitted.

Gl:  Contact office - name/address (& miring site for device) - Enter the full
name and address of the manufacturer. The name of the contact person may
also be included. The name and address of the manufacturing site of the
device should be included if different ffotn the contact office. Device
manufacturers should include the name of the medical device reporting (MDR)
contact person.

G2: Phone number - Enter the phone number of the contact office.

G3: Report source - Check the box(s) that most accurately describes how the
manufacturer contact office found out about the reported adverse event.
Current regulations require the submission of reports from any source,
including the literature.

Foreign - Foreign sources include foreign governments, foreign affiliates
of the application holder, foreign licensors and licensees, etc.
The country of origin should be included.

Study - Postmarketing, clinical trial, or surveillance study.



G6:

G7:
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If the report lists two products by the same applicant as suspect, the report
should be submitted to the application'File of the product thought by the initial
reporter most likely to be the cause of the adverse event. If they are equally
suspect, the report should be submitted to the application file of the product
that is first alphabetically.

(A)NDA ff - the abbreviated new drug application or the new drug
application number. The report should be filed to the first
approved NDA if a product has several NDA’s and the specific
one cannot be determined.

IND U- the investigational new drug application number.
PLA If - the product license application number.
Pre-1938 -  check the box if the suspect medication was approved prior to

1938 and does not have an NDA#.

OTC - check the box if the suspect medication can be
product purchased over-the-counter.

If IND, protocol # - This block is for use by drug and biologic manufacturers

only. If the form is being used as a 10-day IND safety report, enter the

protocol number.

Type ol report - Check all that apply to reported event.

5-day - Devices: See applicable statute, regulations, and guidelines.

10-day - Drugs and Biologies: For reports of serious adverse events
derived from a study conducted under an investigational new
drug application (IND), as specified in the applicable regulations
and guidelines.

15-day - Devices: See applicable statute, regulations, and guidelines.
Drugs and Biologies: For reports of serious and unexpected
adverse events, as specified in the applicable regulations and
guidelines.

Periodic - Drugs and Biologies: For reports of serious labeled and non-
serious (labeled and unlabeled) adverse events as specified in the
applicable regulations and guidelines.

Initial - Check if the report is the first submission of a report.

Follow-up - Check if the report is a follow-up to an previously submitted



H2:

H3:

H4:

H5:

Malfunction - see the guidelines.

Other - specify the type of report In the space provided. This option is
intended to capture reports that a manufacturer believes the
agency should be aware of that are not covered by death,
serious injury, or malfunction as. these terms are defined by
statute, regulation or guidelines.

This "other" category can be used to notify FDA ofa MDR
reportable event for which a corrective action or removal was
taken. Section 519(0(1) of the act states that no report of
corrective action or removal is required if it has been reported
per section 519(a) of the act. Do not use this form to report a
corrective action or removal if no MDR report is required.

This "other" category can also be used to report "other
significant adverse device experience as determined by the
Secretary to be necessary to be reported” as specified under the
Medical Device Amendments of 1992.

If follow-up, what type? - Check the box(s) that most accurately describe the
nature of the follow-up report.

Correction - changes to previously submitted information.

Additional information - information concerning the event that was
not provided in the initial report because it was not
known/available when the report was originally submitted.

Response to FDA request - additional information requested by FDA
concerning the device/event.

Device evaluation - evaluation/analysis of device.

Device evaluated by mfr? - Indicate if an evaluation was made of the suspect
device. If an evaluation was conducted attach a summary of the evaluation
and check the box. If an evaluation was not conducted, explain why not on an
attached page or in block H10 or provide the appropriate code in the space
provided. (See coding manual for appropriate codes.)

Device manufacture date - Enter the month and year of manufacture of the.
suspect medical device.

Labeled for single use? - Indicate whether the device was labeled for single
use or not. If the question is not relevant to the device being reported, such-as
capital equipment, the "no" box is the appropriate selection.
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H2:

H3:

H4:

H5:

Malfunction - see the quidelines.

Other- specify the type of report in 'the space provided. This option is
intended to capture reports that a manufacturer believes the
agency should be aware of that arc not covered by death,
serious injury, or malfunction as. these terms are defined by
statute, regulation or guidelines.

This "other" category can be used to notify FDA of a MDR
reportable event for which a corrective action or removal was
taken. Section 519(f)(1) of the act states that no report of
corrective action or removal is required if it has been reported
per section 519(a) of the act ot use this form to report a
corrective action or removal if DR report is required.

This "other" category can also be used to report "other
significant adverse device experience as determined by the
Secretary to be necessary to be reported” as specified under the
Medical Device Amendments of 1992,

If follow-up, what type? - Check the box(s) that most accurately describe the
nature of the follow-up report.

Correction - changes to previously submitted information.

Additional information - information concerning the event that was
not provided in the initial report because it was not
known/available when the report was originally submitted.

Response to FDA request - additional information requested by FDA
concerning the dcvice/cvertt.

Device evaluation - evaluation/analysis of device.

Device evaluated by mfr? - Indicate if an evaluation was made of the suspect
device. If an evaluation was conducted attach a summary of the evaluation
and check the box. If an evaluation was not conducted, explain why not on an
attached page or in block H10 or provide the appropriate code in the space
provided. (See coding manual for appropriate codes.)

Device manufacture date - Enter the month and year of manufacture of the
suspect medical device.

Labeled for single use? - Indicate whether the device was labeled for single
use or not. If the question is not relevant to the device being reported, such- as
capital equipment, the "no" box is the appropriate selection.



How to obtain copies of the form, instructions and coding manual
Ten copies or less of FDA Form 3500A and a copy of the instruction may be obtained from:

Division of Epidemiology and Surveillance (HFD-730)
Center for Drug Evaluation and Research

Food and Drug Administration

5600 Fishers Lane

Rockville, MD 2C357 301-443-4580

Adverse Experience Branch (HFM-220)

Center for Biologic Evaluation and Research
Food and Drug Administration

1401 Rockville Pike

Rockville, MD 20852-1448 301-295-9094

Division of Small Manufacturers Assistance (HFZ-220)
Center for Devices and Radiological Health

Food and Drug Administration

5600 Fishers Lane

Rockville, MD 20857 1-800-638-2041

Bulk copies of FDA Form 3500A can be obtained from:

Consolidated Forms and Publications Distribution Center
Washington Commerce Center

3222 Hubbard Road

Landover, Maryland 20785

Copies of blank FDA Form 3500A may also be duplicated by the applicant.

A copy of the coding manual for use by user facilities, device distributors and device
manufacturers can be obtained from:

Division of Small Manufacturers Assistance (HFZ-220)
Center for Devices and Radiological Health

Food and Drug Administration

5600 Fishers Lane

Rockville, MD 20857 1-800-638-2041

The instructions and coding manual arc also available through the FDA electronic bulletin
board system at: 1-800-222-0185
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Senator Robin Taylor
March 15, 1997

Page 2

Section 9. Establishes a formula for increasing or reducing the rate of interest applicable to
ajudgment by either two, three, or five percent, depending on whether an offer ofjudgment
is accepted or rejected.

Section 10. Changes the rate of interest applicable to ajudgment from a fixed rate of 10.5
percent to a floating rate determined under subsection (c) enacted in ser. 11.

Section 11. Establishes a method for determining, the rate of interest to be paid on a
judgment.

Section 12. Establishes a alternative dispute resolution pilot program for certain civil cases.
Only certain cases filed in Anchorage are required to be mediated. Requires that the program

operate for at least five years, under a structure set by the supreme court. Requires fees and
costs be shared equally by the parties to the case. Requires the Alaska Judicial Council to

annually evaluate the program.

Section 13. Provides that in ajudgment entered against the state, the rate of interest is the
floating rate established under AS 09.30.070.

Section 14. Provides that in emine... domain actions, the compensation awarded must
include interest at a rate of 10.5 percent.

Section 15. Requires that certain civil actions must be arbitrated. Requires the court to
appoint an arbitrator and establishes time lines for reaching a decision. Provides that the
decision is admissible in the civil action and that a party that rejects the decision and loses
in later civil litigation is liable for actual costs and attorney fees.

Section 16. Provides that a person who is injured or killed cannot recover civil damages, if
the person was committing a felony, or was engaged in conduct that constitutes the
commission ofa felony and the conduct substantially contributed to the injury or death and
is proved by clear and convincing evidence. Provides that the section does not apply if the

person is acquitted.

Section 17. Requires that the Alaska Judicial Council collect and evaluate certain
information regarding civil litigation.

Section 18. Limits the amount of punitive damages that can be recovered in an unlawful
employment action.

Section 19. Requires the director of the division of insurance to evaluate the effect of the
provisions of this Act and the financial health and profitability of insurers doing business
in the state. Requires insurers to provide information to the state and provides for an annual

report to the legislature and the governor.



Senator Robin Taylor
March 15, 1997

Page 3

Section 20. Establishes a private cause of action for a violation of the unfair trade practice
provisions of AS 21.36.125, or of a trade practice or claim regulation adopted by the director.
Requires notice be given to the insurer and to the director. Allows for the recovery of

foreseeable damages, costs, attorney fees, and punitive damages.

Section 21. Limits the authority of the court to award punitive damages in employment

cases.

Section 22. Increases the jurisdiction of the district court to claims that do not exceed
5100,000.

Section 23. Imposes a penalty on insurers who deny medical coverage under a motor vehicle
insurance policy and later are determined to have wrongfully denied coverage.

Section 24. Requires that uninsured and underinsured motor vehicle insurance be excess
coverage, payable even when other policy coverage is not exhausted.

Section 25. Amends civil rule 16.1(c) to prohibit filing of a motion to set trial until after the
parties meet to discuss settlement required under sec. 26.

Section 26. Amends civil rule 16.1 to require a meeting of the parties to discuss settlement
and to establish discovery guidelines.

Section 27. Amends civil rule 41(a) to require parties to a civil action to submit certain
information required under AS 09.68.130.

Section 28. Repeals and reenacts civil rule 68, to provide a formula for increasing or
decreasing the interest rate applicable to ajudgment depending on an offer ofjudgment made
in the case. The rule is changed to be consistent with sec. 9.

Section 29. Changes the limit the use of discovery in a medical malpractice action from 80
to 60 days.

Section 30. Increases the fine "'hat can be imposed by a court against an attorney to $10,000.

Section 31. Amends district court civil rule 1(a)(1) to limit the use of discovery.

Section 32. Amends district court civil rule 4 to require a maximum of 270 days before a
case goes to trial.

Section 33. Amends appellate rule 511 to require parties to a civil action to submit certain
information required under AS 09.68.130.



Senator Robin Taylor
March 15, 1997

Page 4
Section 34. Repealers.
Section 35. Repealers.

Section 36. Repealers.

Section 37. This section sets out the intent of the legislature to amend civil rules 49 and
26(b) and (d).

Section 38. This section sets out the intent of the legislature to amend civil rule 68.
Section 39. This section sets out the intent of the legislature to amend civil rule 100.
Section 40.This section sets out the intent of the legislature to amend civil rule 79(b).
Section 41. This section sets out the intent of the legislature to amend civil rule 82(b).

Section 42. Tnis section sets out the intent of the legislature to amend civil rule 82(b).

Section 43. Applicability section.

Section 44. Severability clause.

Section 45. Instruction to the revisor of statutes regarding technical amendment.
Section 46. Effective date for court rule change sections.

Section 47. Effective date,

MFF:pl
97-069.pIm
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" THERE IS GOOD TORT REFORM, AND BAD; KNOW THE DIFFERENCE

By JEFF BUSH
JUNEAU -- Remember when everyone, except maybe ice cream

salesmen, thought all cholesterol was bad? And everyone, except a
tew trial lawyers, thought any tort reform was good?Well, we now
know that some cholesterol is actually good for you. And while
almost, everyone, myself included, supports reform of our civil
justice laws, some tort reform actually isbad for you.

Tort reform comes in many shapes andsizes. Let’s look at a
typical lawsuit. Say Vic is walking across the street when he's
hit by a car driven by Sue. His legs are crushed in the accident.
Fortunately, Vic has health insura/.ce to pay the $200,000 hospital
bill, but he can no longer work i.i a home builder and will have to
get a lower-paying job as a clerk for an insurance agency. He'll
also have to learn to live in pain the rest of his life.

Vic hires one of those trial lawyers heseeson TV and agrees
to paythe guy a third of any settlement. The lawyer files suit
and tbe case winds its way through the endless process of
depositions, motions and medical examinations. Five years later,
the case goes to trial and Lhe jury awards Vic $750,000 --
$200,000 for his medical expenses; $150,000 for lost wages, since
he now works for less, and $400,000 to him and his family for pain
and suffering. Meanwhile, Sue's insurance company has shelled out
another $250,000 to its $200-an-hour attorney to defend the case.

Before Vic gets a penny, the trial lawyer deducts his third and
all his expenses, such as thousands of pages of depositions at $10
per page and medical experts at $350 per hour. The money awarded
for medical expenses is used to reimburse Vic's insurance carrier.
Vic has been crippled for life, and if he's lucky, he and his
family will get about $200,000 in compensation. Almost 60 percent
of the money paid by the insurance company has been eaten up by
the "system."

The problem seems obvious; the solutions, however, are not.

Good Tort Reform tries to reduce that 60 percent figure. That
was the approach taken by Gov. Tony Knowles' Task Force on Civil
Justice Reform and included in the governor's tort reform bill.
The bill includes a pilot project to require most cases to go to
mediation or other alternative dispute resolution, rather than
fester for years in the courts. Another proposal would require
cases filed in District Court to go to trial within a year and
reduce the amount of money spent on depositions and other legal
mumbo-jumbo. A third proposal would encourage parties to settle
cases early.

Bad Tort Reform doesn't reduce the 60 percent figure but
instead puts limits on compensation. For instance, Rep. Brian
Porter's tort reform bill, HB 58, places a "cap" on non-economic
damages, which in this case would have reduced the jury's award by
$100,000. Guess whose share that comes out of? (Hint: Neither the
lawyers nor the insurance company gives up much.)

Bad Tort Reform also lets a defendant point the finger at
anyone. Sue could blame the state for failing to properly maintain
the road, or. her doctor for giving her medication that made her
drowsy, or the Japanese maker of her car because something was
wrong with the steering, or even the used car salesman she bought
it from.

The courts currently deal with these kinds of claims by
requiring the plaintiff to bring that carmaker or salesman into
court so the judge and jury can weigh the evidence and decide the
appropriate level of responsibility. But under Bad Tort Reform,
the more people whom Sue and her lawyer can point a finger at,
even if they are not around to defend themselves, the more money



, Sue's insurance company gets to keep. And, of course, the less Vic

gets.
Bad Tort Reform even allows some people who hurt others to walk

away scot-free.Say Vic is parking his snowblower and his garage
roof collapses on top of him. Whether Vic could recover anything
from the builder would depend, under Porter's bill, on how old the
garage was. It if was 7 years old, no problem; 8 years, tough
lick, Vic.

So when someone tries to tell you that you should support some
bill just because it's tort reform, ask if it's good tort reform
or bad tort reform. You already do the same with cholesterol —
why else would, anyone eat frozen yogurt instead of Ben and

Jerry's?
Jeff Bush is Deputy Commissioner of Commerce & Economic

Development. He was a member of Gov, Tony Knowles' Civil Justice
Reform Task Force.
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FRIEDMAN, RfIBIN & WHITE

Richard H. Friedman
Jeffrey K. Rubin 1227 West 9th Avenue. Second Flocr
Jeffrey A. Friedman Anchorage, Alaska 99501
Michael N. White (907) 258-0704
Telefax: (907)278-6449
Les Gara

James H. McComas, Of Counsel
H. Dee Taylor, Investigator

To: Robin Taylor
From: Rick Friedman
Robin,

Thanks for introducing the "Task Force" b ill. N eedless
to savy, everyone up here is very grateful and w illing to do
anything to help you along.

I am enclosing a "closing argument" for punitive
damages which has some concepts you may want to wuse if you
end up debating this issue.

As always, let me (us) know what we can do.
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From: John C. McCarthy
Especially for: The Western Trial Lawyers Association

Sun Valley, Idaho,
Saturday, March 1, 1997
8: 50 to 9: 30 AM

A CLOSING ARGUMENT FOR PUNITIVE DAMAGES

closing argument in a punitive damage

Planning your
if not with motiozis i;a limine.

case starts with jury selection,
essential in voir dire to prepare the jury

its role in deciding whether or not to assess punitive

so, how much will be appropriate to do the job

to do - - punish the defendant. You may even
have to duke it out with the trial judge before starting jury
selection to make certain the deck is clear for you to question
prospective jurors about their attitudes concerning punitives and

their possible role in fixing them.

But in order for the plaintiff's attorney to do that he

or she must understand what his or her role is and then get that
message across in voir dire as part, of the screening of jurors.
Obiously, you want to try to select only those who are eager to
play the right role, enthusiastically, fully and effectively.

I feel it is

for
damages and, if
the law asks them

So, here is the approach | wuse: THE COP ON THE BEAT.
This is the message | try to convey to the judge and to the
jurors. You have to use your own words that work for you and for
the situation that you face. Each case is different.

Surprisingly, despite a national mood for tougher anti-
crime legislation and tougher sentences for criminals, when it
comes to corporate crime, we have little help from lawmakers,
prosecutors or the courts. They leave it almost entirely up to
jurors like those called to duty in this case and private

attorneys like wus.

For over 40 years as a private attorney | have been a
cop on the beat trying to protect consumers, employees, insureds
and other victims of corporate fraud and deceit. I am a private
cop because there are no police to protect my neighbors. There

never have been.
their private prosecutor because there are no
laws that any public attorney, district attorney or attorney
general can enforce that will restore to my neighbors what has
been taken from them as a result of corporate fraud or deceit in
the (manufacture and marketing of defective and dangerous
products) (bad faith denial of insurance benefits due a
policyholder) (firing of good employees because they are
the wrong sex or race) etc. Adapt to your case.

/ I am also

too old,



McCarthy on Punitive Damages - 2 -

My beat is the courtroom and my only weapon has been
the law of punitive damages. And | am permitted to use it only
when | can prove that the corporate defendant acted with full
knowledge and malice and succeeded in unlawfully injuring my
innocent neighbor. If I cannot prove my charge with clear and

convincing evidence, | not only lose, | do not get paid.

The lawful purpose of punitive damages is to punish the
corporation, to discourage it from continuing to profit

the public, and to send a public
message to other like-minded corporations. Jail sentences serve
the same purpose for individuals who commit the same acts. But a

corporation cannot be sentenced to jail. It cannot be executed
no matter how many lives, careers or fortunes it has unlawfully

destroyed.

"guilty
from cheating and injuring

It is out of an historical sense of fairness that

Americans are careful to fit the punishment to the crime.
Eighty percent support the death penalty because they feel it is
necessary to punish severely individuals who maliciously commit

deadly crimes. Americans also feel strongly that the death
penalty saves lives because it is a deterrent to such criminal

conduct.

Therefore, when jurors find a corporation guilty of
deliberately, unlawfully and maliciously causing death or injury
or property loss to their consumer victims, they must be ready,
willing, and able to impose appropriate punishment. And the
only way the law provides for that is through fines fixed by

jurors in the form of punitive damages.

If jurors refuse to ¢c so, are not permitted to do so
or are limited in the fines they can assess, doesn't that put an
easily affordable price on corporate crime? Why should the
w ealthiest and most powerful corporations who commit the most
reprehensible fraud be given the green light for open season on

ourfellow Americans? e« .

beat can do only so much. The
can do only so much. The judge can
to be brought under

The cop on the

prosecutor in the courtroom

do only so much. If corporate crime is
control in America, it iB up to ordinary Americans, sitting as
jurors, to do it. And I will prove this is such a case.

One well-publicized report of a carefully considered
verdict assessing punitive damages does more to deter
crime against Americans than any politician's

could do.

jury's
growing corporate
campaign promise ever
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March 20, 1997

Senator Robin Taylor

Chair, Senate Judiciary Committee
A l'.iu State Legislature

Statf Senate

Stat+ Capitol

uoneAu, Alaska 99801

Dear Senator Taylor:

I  know vyou are aware that current Alaska Statute
S09.17.010 puts a cap on non-economic damages for victims of
personnel injury, but fairly recognizes that it does not apply to
that small percentage of cases which involve severe physioal
impairment or disfigurement. By contrast, the current legislation
being propounded by Representative Porter from Anchorage
effectively obliterates the rights of severely injured persons for
fair compensation. SS HB 58 creates a $500,000 cap on non-economic
damages and does not create a exception for severely injured
persons. Simply stated, if a person's life is trashed because of
someone's tort liability, $500,000 for non-eoonomic damages is

inadequate.

The guestion with regard to this proposed legislation

is really one of fairness. These catastrophic injury cases
represent very few of all cases in the judicial system. These
changed in a

viatlas have had the quality of their lives
significant way, and in a way which no one would willingly exchange

places with them for any amount of money. Why should they be
picked on? There ie nothing unfair about having a paraplegia,
hemiplegic, quadriplegic, or brain injured person fully compensated
for their losses. With their 1life dramatically changed and
frequently effectively destroyed, this compensation in these small
minority of cases is really all the "system" has to offer.

I am a registered Independent and have been for my 30-
years in Alaska, but | have closely followed Republican
philosophy. | thought Republican philosophy meant less government
interference with citizens exercise of their rights, not more, why
pick on these trauma induced crippled people by stripping them of
the only justice that the system can offer?

plus
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My experience in dealing with insurance companiea is the
less they have at risk, the more difficult they are to deal with
and the more unreasonable they become. 1 would suggest that
establishing caps that relate to catastrophic Injuries will be a
greater incentive for the insurance companies to conteat cases of
merit. When they have less at risk, they oan afford to bo
contentious. Reduce the risk of exposure of these insurance
companies and you will see more, not less, of these cases in court.

I note that the sponsor statement relating to SS HB 58
states that liability insurance is unavailable. This has to be a

misstatement, whether unwittingly or intentional | don't know.
But, clearly, the sponsor of SS HB 58 was a member of the

Governor's Task Force and the Governor's Task Force concluded that
no insurance crisis sxists in Alaska at this time in terms of cost
or availability (See Task Force Report, at page 55).

Perhaps in the present context, it is too easy for truth
to be a victim. It appears that severely injured trauma victims
They have none of the powerful, well paid lobbyists

are easy pray.
that the insurance industry or the big business interests have. |If
the proponents of SS HB 58 are successful in their effort to

then

effectively eliminate severely injured trauma victim's rights,
my question is what is the quid pro quo? I have heard or eeen
nothing from the insurance industry that it has committed itself to
a reduction in rates. There is a good reason for this. It won't
do so. Further, we all know why. When the trauma victim's rights
are savagely stripped, this will simply create a windfall for the
insurance companies. They will not change their premiums one wit.
As a consequence, the insurance consumer will continue to pay as
they have. The victims, those who became severely crippled, will
giv® up substantial rights in exchange for nothing. The insurance
consumer gets nothing more, but our friendly insurers sure do:
substantially limitsd exposure for the same premium dollar. Since
there is no insurance crisis in terms of availability or
affbrdability, who benefits? Not the consumer, and certainly not

the severely injured trauma victim.

What happened to the Republication philosophy of no new
taxes? The treatment in the tort reform bill regarding punitive
damages is to give 50% of any hard won recovery to the State. This
is simply a tax on plaintiffs who have suffered substantial damages
caused by outrageous conduct of a defendant, but who have had the
guts and stamina to pursue a case against defendants who deserve

what they get.

I know ae a lawyer, you have a comprehension of how
difficult it is to successfully pursue a punitive damage case.
Punitive damages are so infrequently awarded that instead of
putting a 50% tax on a plaintiff who has the guts and staimina to
pursue such a case, the Legislature should do the opposites create
a incentive for tha prosecution of such cases because it does
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affectively root out some genuinely bad actors who deserve what
they gat. At the very least, the Legislature should not create a
disincentive to pursue these difficult cases. Under current law,
the conduct of the defendant has to be outrageous and intentional
or be outrageous and evidence a reckless disregard for tha safety
of other people. With this stiff criteria, juries almost never
award punitive damages. When they do, the verdicts are reviewed by

coufcta and then are frequently reduced.

If there was some benefit to be gained, maybe these
draconian in-roads on the rights of severely injured people would
makft sense. If there is a quid pro quo, it is not obvious. AIl I
would ask is that in the consideration of the proposed bill coming
from the House that the Senate consider the wunfairness of
obliterating tho severely injured victim's rights, that is what SS

HB 68 proposes to do.

Sincerely yours

Kenneth 0. Jarvi

KOJ/sel/5119



1 AFFIDAVIT OF ROBERT BELLQTT

24
25
2%
20
28

2 I
ij Robert Bellott, being first duly sworn, deposes ard states
4 his belief is as follows:
5 1. | live in Anchorage, A laska, and worked in A laska as ar
6 insurance agent for State Farm for over 20 years. I worked in
7 this capacity through Awugust, 1996 .
8
9 2. As an agent, | sold various forms o f liab ility
insurance for businesses and other insureds. The types o f
10
1 liab ility insurance | so ld included personal and commercial
§_§ 12 liab ility umbrella policies/ automobile liab ility coverage,;
U. Kk
235%_ general liab ility coverage,; and package insurance policies that
9»,, < r~
géii included liability insurance components.
=315
& 3
2 3& 16 3. Liability insurance has become more costly since 1985,
@«)
[ 1
and its cost has steadily risen . A Il forms o f liability
18 I insurance of which | am aware have risen almost every year, if
19 '
L]
I> not every year, since 1985.
ji
20 J
J) 4. I have been informed that the A laska legislature
21
enacted a tort reform measure in 1986 . | am aware o f no
22
23 reduction in the cost o f liability insurance associated with

this measure.

Affidavit P. 1
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Dated this

FURTHER YOUR AFFIANT SAITH NAUGHT.

October/

/c FMday of October/ 1996

SUBSCRIBED AND SWORN to before me this
1996, at Anchorage, Alaska.
n
j1? sisA<LfA

1<?

Notary Public in and for Alaska
My commission expires: 0/-&t/ed)

A ffidavit P.

2



Jeffrey Friedman
P.O. Box 111841
Anchorage, AK 99511-1841

jeffjanSalaska.net

January 25, 1997

Senator Sean Parnell
State Capitol
Juneau, AK 99801-1182

Sent by Fax to 465-2278

Dear Senator Parnell:

| am w riting to you about the various tort reform b ills
before the Legislature this year. Since | am a lawyer, many
people woill say | am biased, and my opinion should be
discounted. But | am also an owner of an office building in
A nchorage, a small business owner, a husband, and a father. To
say that lawyers can not be trusted to provide reasonable

opinions on tort reform is no different than suggesting that

's vote is determined solely by what w ill garner

each Legislator
W hile that may occasionally

the most campaighn contributions.
be true, I"d lik e to think that most people, including

Legislators and lawyers, are capable of putting the public
interest ahead of any personal interests.

| know what it means to have to make a payroll each month,
and | know how important it is to have affordahble commercial
and consumer insurance. None of the tort b ills woill have a
major effect on my law practice's income. Similarly, none of
these b ills woill lower my insurance premiums by more than a
couple o f dollars. W hat they w ill do, however, is make life

much more difficult for wvictims harmed by the wrongful conduct

of others.

For example, under the proposed Statute o f Repose in HB

58, if my son's school roof should happen to collapse on his
calculation, I won't be able
because the building
the school district

rebuild the school.

head because of a negligent design
to recover a dime for his medical expenses
is more than 8 years old. On top of that,
won't be able to recover any money to

Instead, the district woill have to raise taxes to cover that

cost.



Unfortunately, people make mistakes. Sometimes, those
mistakes cause injury and property damage which somsr ie has to
pay for. Proponents of tort reform seem to think the victim s
should be required to pay this cost rather than the negligent
tortfeasor. | believe the person causing the harm should pay
this cost.' That is the person in the best position to be
careful to avoid the harm, is the person in the best position
to include the cost of potential harm in the cost of his or her
product, and is the person in the best position to purchase
insurance to protect againc this risk.

People talk about outrageous jury verdicts, and frivolous
law suits. Despite this talk, they can point to very few
examples here in Alaska. Legislation ought to be based on
facts, not rumor. When you examine actual cases, you find that
the claim s and defenses raised are valid, and the jury's
verdict is reasonable. In the very rare case when the wverdict
is excessive, the trial judge or appellate court is qguick to
reverse the result. No system o f resolving disputes is
perfect, but the current system works very well. Several of
the proposed changes woill make the system more expensive.
O verall, the proposed changes woill make the system less
efficient, and shift the cost of injury away from the wrongdoer
and on to the wvictim

Of course, politics requires compromise. I have looked at
the various b ills being proposed. I f some tort reform must
pass, | urge you to do what you <can to ensure it is S B 15. S B
15 in its present form is not perfect, but it is a reasonable

compromise.

Sincerely,

Jeff Friedman

cc: Sen. Robin Taylor (by fax)



Edmond W. Burke
4003 Heritage Way
Missoula, Montana 59802
Tel. (406) 542-2720
Fax (406) 543-6996

VIA FAX & FIRST CLASS MAIL
March 23, 1997

Sen. Robin Taylor

Alaska Senate

State Capitol, Room 30
Juneau, Alaska 99801-1182

Re: Exemplary Damage Awards, Proposed Legislation.

Dear Robin:

Although | now make my home in Montana, my interest in Alaska remains strong: 1 still have a
daughter living there and, since moving here, | have become part of a small Anchorage law firm,

Burke, Bauermeister and Brelsford.

I have been interested in the debate in Alaska concerning “tort reform,” and my colleagues tell me
that you are a leader in the fight against artificial caps on non-economic losses and punitive or
exemplary damage awards. With this in mind, | am sending you suggested language for a hill
intended to create a stir with regard to at least one of these issues: exemplary damages. (Needless
to say, my suggested language would have to be put in proper legislative form, before it would be
ready for submission as an actual bill; for the most part, however, | think the language could —

and probably should ~ remain unchanged.)

Despite che slirill cry of those seeking to avoid exposure to the threat of exemplary damage, it is
entirely clear that such damages serve a very useful purpose. Moreover, | see absolutely no
reason for the Alaska Legislature to limit anyone’s liability for the sort of wanton and malicious
conduct required, under existing law, as the prerequisite for an award of exemplary damages. As
former Justice Morrison of Montana once warned, in Owens v. Parker Drilling. Co.. 676 P.2d

162, 166 (Mont. 1984):

There are those who distrust the lay person’s capacity for reasoned
and dispassionate judgment. There are those who tolerate the juries
but feel compelled to hold tight rein lest the wretched twelve
break the bank. Thisjudicial chauvinism will, if not checked,

inevitably erode the jury process.



Sen. Taylor
Page 2

The bill which | am proposing may help preserve the right ofan Alaska jury to award exemplary
damages which are meaningful, by accomplishing two things: First, such a bill should clarify the
main purpose in awarding exemplary' damages -- protection ofthe public; such damages are
wrongly, but all too often, seen only as an opportunity for greedy plaintiffs’ lawyers and a
financial “windfall” to the successful plaintiff. Second, such legislation will provide a direct
benefit the people of Alaska, by requiring a share of any punitive damage award to be placed in
the Permanent Fund Earnings Reserve Account, at no cost to the State and without destroying the
only incentive there is for an individual plaintiffto undertake the added difficulty and personal
financial risk necessary to obtain an award of exemplary damages.

If nothing else, the introduction of such a proposal in the present session might at least improve
the quality of the debate concerning “tort reform.” It would be quite interesting, for example, to
hear some ofyour fellow-legislators’ answers, when asked whether they oppose all or any part of

the proposed bill and, ifso, why.

I plan to call you later this week for an update on where things are headed in Juneau. Perhaps we
can kick this and some of the other aspect of “tort reform” around then. Meanwhile, keep up the

good fight; there’s no doubt, you’re on the side ofthe angels on this one.

Sincerely yours,

Edmond W. Burke



PROPOSED LEGISLATION

WHEREAS, itis in the best interest of the people of Alaska to hold accountable those guilty of
malicious or wanton conduct, including acts intended to harm the person or interests of another,
without lawful justification or excuse, and any act or omission involving gross negligence or
reckless disregard for the safety or interests ofanother; and

WHEREAS, the compensatory damages which may be awarded to the plaintiffin a civil action
may not exceed in amount that which is necessaiy to provide reasonable compensation for the

plaintiffs injuries; and

WHEREAS, the defendant’s conduct, in some cases, is sufficiently egregious to call for the award
of exemplary damages as well, in order to punish the defendant and protect the public from

similarly egregious conduct in the future; and

WHEREAS, in order to achieve these important public goals, ever/ award of exemplary damages
must be great enough to inflict upon the defendantjust punishment for the particular act or
omission supporting the award, and sufficient in amount to be likely to deter the defendant and

others from engaging in similar conduct in the future; and

WHEREAS, the full and consistent realization of these important and necessary public goals is
often hindered by the reluctance of some jurors and judges to award an individual plaintiff the

amount necessary for their accomplishment;

NOW, THEREFORE, BE IT ENACTED:

A. Exemplary Damages. When appropriate, exemplary damages may be
"*farded against the defendant in a civil action.
1 Exemplary damages are appropriate when it isshown by clear and

convincing evidence that a defendant is guilty of malicious or wanton conduct causing harm to the
person or interests ofanother. Such conduct includes, but is not limited to, the following:

() Any act intended by the defendant to cause harm to the person or
interests of another, provided such act is not one which has been declared justified or excused by

the applicable law;

(b) Any act or omission on the part ofthe defendant amounting to
gross negligence under the particular circumstances; and

(© Any act or omission on the part of the defendantdemonstrating
reckless disregard for the personal safety and interests of another.
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2. Awards of exemplary damages shall be based upon the egregiousness of

the defendant’s conduct, the importance of discouraging like conduct in the future and the
defendant’s wealth, and every such award shall great enough to accomplish the following goals:

(a) The award must inflict just punishment upon the defendant, for the
particular act or omission supporting the award, and

(b) The award must be great enough to be likely to deter the defendant
and others from engaging in like conduct in the future.

B. Public Share of Exemplary DamageAwards; Deposit in the Alaska

Permanent Fund Earnings Reserve. Exemplary damages awarded in a civil action
belong, in part, to the principal intended beneficiary of every such award, the people of the State
of Alaska. Such damages shall be divided and the State’s share thereofadministered as follows:

L When exemplary damages are awarded in a civil action, the State and the
party obtaining the award shall each be entitled to one-half (50%) the amount of the award
remaining after deducting such person’s full litigation costs and attorneys’ fees;

2. The State’s one-half (50%) share of the net proceeds of the exemplary
damage award will be deposited, upon receipt, in the Alaska Permanent Fund Earnings Reserve
Account, and administered according to the provisions of AS 37.13.145.



GOVERNMENT & SOCIETY

When Courts Become Political Battlegrounds

Alabama politics has been overwhelmed by an all-consumingfight over tort reform

Dale Kanaka*
\B)\y SuHU'ntrr

BIRMINGHAM

T he sacred Southern riluala of
Saturday aflernnnii fooibsll and
Sunday morning prayer are *afe,
for now. from ihe nnhofy wars of
Alabama politics. 1he ‘skunk ad*

k »'l| the air. no longer incessantly interrupting

tun. hdown drives with word 11111 a candidate

tor Supreme Cnprl jus*

*links.* The letters !

full of tawdry detail* %

front Ills 20-year-old

divorce liave stopped circulating in fundamen-

talist Christian cliurrhes across Alabama.

But this high-financed nastiness was no
massing symptom of Campaign 96. Alabama
politics has fallen into the grip of a national
dtowdown between two of the country's most
powerful Interest groups, trial lawyers and
business groups, whose money now over*
whelms elections for once-obscure offices in
this small stale. The recent judicial campaign
reached senatorial heights of more than SSmik
«ion. Legislative races have approached

In Alabama, dubbed “Tort Hell* by Forties
Magazine, both tides are struggling lo control
i court system in which pnpuliststyle plain*
iff.* lawyers regularly win eye*popplng civil
inmage awards by whipping up juries to “send
t message" to Big Business. Among the more
«Ifvctacnhr verdict* was SI50 million againsU
General Motors Corp.. won by a rural factory
vorker paralyzed in a car wreck. (If recently
ras settled in a postverdict conference for an
mdisclosed amount.)

According to consultants for both major par-
ies. litis struggle has come to dominate ad pot-
ties in Alabama. They say this year's Supreme
Tourt race, in which a Repubb'can backed by
he state Business Council unseated a
democrat backed by the state trtai lawyers*
:roup. marked the height but by no means the
imit of the trend. Already, both sides axe gear*
ng up for 1998. when the lemts of three jus-
ices, the governor and the lieutenant governor
rill expire.

“This is literally killing polides in Alabama.*
ays political scientist Natalie Davis, who ran
m.<uccessfully for the U.S. Senate In the
lentocratic primary this year. “The trial
twyers and die Business Council control most
f the money in politics. The triai lawyers pick
he Democrat and the Business Council picks
he Repubb'can and it's .til about your stand on
irt reform,

I f you poll voters to see what they're con*
trued about/ Davis says, 'they'll say educa*
mn. health care. jobs, seniors and crime. The/
ever say tort reform. But the big money cares
nly about tort reform. Then the candidates go
j the airwaves with nil the garbage and money
hey can dig up. and voters are turned off and
hey say: Government doesn't work for me."

.Although Alabama is commonly viewed as
eliiud the limes, it may be the leading edge
n this [rnnl. As Washington gives i tore power
) states lo regulate Issues from Lie environ*
tent lo banking to welfare, well-financed
eroup* are pouring resources into political
aces in capitals from Albany. N.Y., to
vtcramento. Calif., politics] analysis say.

in this year's Supreme Court contest, the

minuwsiwruiif

This attack ad w it paid for by force* boMnd Alabama Supremo Court Juittea Kermetft Ingram,

Republican. Harold See. is estimated to have
raised more than S3 million. He retrained
Virginia consultant John Deardourff. who says
he was surprised to find that a state judicial
race could command national strategists. The
Democratic Incumbent. Associate Justice
Kenneth Irgrant. with in estimated S2 mil-
lion— much of it from the Democratic Party—

hired Hank Shrinkopf. a member of President
Clinton* media team.

Fxact fund-raising totals are unavailable
becauv Alabama does not require final cam-
paign finance rep- *ts until January, obscuring
the vast sums that typically pour in during the
final days, often from out of state. Moreover,*
there arc no limits on individual nr political
action comm*nee donations, twulting in huge
contributions from wealthy trial lawyers as wet]
as big companies.

a

THE STORY OF HOW TORT REFORM
came to overwhelm Alabama politics dates to
the early 1980s, when plaintiffs* lawyers began
winning huge punitive damage verdicts, mostly
against insurance firms for fraudulent practices
by agents.

The plaintiffs* attorneys had a strong moral
argument on their side. "Alabama has very
weak regulatory bodies and so lawsuits are
very important in setting standards for corpo-
rate conduct." Birmingham lawyer Sam
Heldman sap.

They also had political history on their side.
Just as former governor George C. Wallace
indted populist anger at big business through
the 1970s. some of the most successful plain-
riffs* lawyers came to specialize in stem-wind-
ing summations urging juries in low-income
counties lo punish greedy, out-of-state corpora-
tions by assessing huge punitive damages
against them.

The state's premier trial lawyer is Jere
Beasley, Wallace s former lieutenant governor,
who has won his largest victories in desperate-
ly poor rural counties. Beasley, who represent-
ed the paraplegic plaintiff in tbe General

Motors case, was listed in Fortw* among the
top 20 highest-earning trial lawyers in the
country, taking in $6 million In 1994. He has
tried many of his cases iu his native Barbour
County, before ajudge who is his former law
partmr.

"They draw on the same school of thought
the George Wallaces and the Huey Longs
tapped into." say* Gere White, a Birmingham
lawyer who represents business. 'It's us
agsinit them. It's the idea that the reason
you're downtrodden is these big Northern cor-
porations axe taking advantage of you. It's the
civil equivalent of the 0 J. Simpson verdict:
payback time/

The issue quickly became political as
increasingly wealthy trill lawyers raised large
sums to help elect pro-plaintiff judicial candi-
dates. Business PACs responded by raising
even larger sums for legislative candidates
committed to curbing punitive damage awards.
Says one business lawyer “You can't buy legis-
lators here, but you can rent them. In 1986.
business rented a lor of them/

The next year, the legislature passed a broad
lorl-reform package, including a $250,000 ceil-
ing on punitive damages. But the year after
that, the trial lasers roared back when the
head of their state association. Ernest “"Sonny"
Hornsby, uhn had won a series of big-ticket
fraud verdicts, w.i* elected chief justice over a
business-backed candidate. In the first full-
dress battie berv een the interest groups, the
two campaigns spent a then-record SS30G00D

THE HIGH COURT PROCEEDED TO
strike down must of the major 1987 tort-reform
provisions a* unconstitutional, unleashing
another round of punitive damage verdicts,
including a now-notorious $4 million judgment
against BMW of North America fnr touching
up a damaged cat arid selling it as new to an
Alabama physician. The state Supreme Court
cut the damages to S2 miillion, which the US.
Supreme Court then struck down u ‘grossly
excessive/ lince the actual damages were

$4,000. (The U.S. Supreme Court has v.
taken the extraordinary s™p of ovrrr i.irg
other damage awards in Alabama.)

Two years ago. business forces picked
Hornsby in an election so close it had t?
decided by a federal court, which invalids
2.000 absentee ballots that were nut prrcx
notarized or witnessed. The state high :c.
including justices who contributed
Hornsby's campaign, earlier had voted to cc
the ballots, which would have glven Herrs
his victory margin.

The battle look an even nattier turn tins y*
wiib Ingram, a Hornsby ally up for reefecr>.
and See. a Chicago-trained law professor a::
University of Alabama, as his business-***
challenger.

At one point, a ‘Committee for Far.
Values,* which turned out to be finances >
number of trial lawyers, ran an ad saying r
had a 'secret’ past, and had ‘abandoned *
wife and two children, had a Jove affair. . ir
fled lllinois for Alabama" Qyears earlier. >
responded with an ad fearuring bis daur*-'
from that marriage declaring that the iru:
had not “a shred of truth/ His cx-wife j.j
issutd a statement denouncing the ad

Another ad featured footage of a skunr i
ing into a picture of See. and the mesiag-
‘Some things you can smell a mile away
Harold See doesn't think average Alabama.-
are smart enough to serve on juries." T*
words. “SUck Chicago Lawyer/ were pias:er-
over See's face.

Each side called the other a puppet; Ing—x—
of ‘rich, personal injury lawyers . .. trytr.g :
buy the Alabama Supreme Court* and See. .
‘giant insurance companies and big business
es* who want to deny Alabamians their “rg*
to atrial by jury/

Beasley, whose firm raised $37,500 for a
Ingram PAC in a single day. **ys he beiinr*.
the final finance reports wtii show that tobacr:
and insurance gianu bankrolled See. Indeec
an ad attacking the high courL sponsored bv ;
group called Alabama Voters Against Lawsu.:
Abuse, featured a telephone number that nr.?
at anational business-backed coalition based -
California.

See's victory, with 53 . ercent of the vcte
leaves the plaintiff-backed . *rces on the hg*.
court with a one-vote margin.

With three of the nine justices' terms up +
1998, along with those of the governor am
lieutenant governor, civic leaders shudder ::
think how much mud and money will converge
here in two years.

As a remedy. Alabama Bar Association
President Warren Ughcfoot is calling for a.
end to the election of judges— a praccce in 22
states— in favor of merit appointments, wit-
periodic votes to retain or dismiss them.

“Our courts will not be able to function d jus-
tices have to engage in Lhis kind of campaign-
ing,* Light/oot says.

But others say that both plaintiff and busi-
ness forces oppose the effort, in part because
the current system enriches them alL

Says one attorney in a corporate pracsce-
Tve had people In my firm say. *Sure this is
terrible, but look at all this business they
create."* [ ]
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ProsecutorsandDeputies in Death Row CaseAre Charged W ith FramingD efendant

my OON TERRY

TON. IIl. Dec. 2- In a
and ram Indictment. three
Dul'jge County assistant
rs and lour sheriffs depu-
charged here today with
y and obstruction of justice
ongful murder convictions
oung Hispanic men. who
rs on drath row before be-
sed irum prison last year
o0 men were released alter
Igalor adminnl he had lied
testimony about important
In Ihe case Today's indict-
Hx that that evidence was

n were ronvicled In HKSin
non. rape and murder ol n
«d girl

ft prosecuinrs (e Ihcir
uring criminal investig.i
prosecutions is almost un-
No one Interviewed, from

case o flaw -
mement o fficials
charged w ith

ating evidence.

Jars 10 lormcr and current
rs. could recall a similar
here In the country
ng very, very Infrequent-
amuel K. Uiuss. a proles-
University of Michigan
| "Ihree former prosecu-
. This Is extraordinary."™
ihe lormcr prosecutors
‘ay In the 47-count Indict-
rt K. K.lander, is now a
ouniy judge.
J murder of the girl
Is affluent county west of
cday's Indictment is the
| twist in the case, which
nnocent men sent to death
Iv because sheriff's depu-
ted that one of the men.
ruz. had (old lhcin about a
had aboul Ihe killing, ill-
tails only the killer could
n That testimony was lhe
e of the prosecution’s case
. Crus nnd the other man,

Alexandro Hernandez.

Defense lawyers had long contend-
ed that Investigators fabricated the
dream. Last year, during the third
trial /or Mr. Cruz, held after two
previous convictions were over-
turned on apfwat. a DuPoge County
|udge ordered him acquitted after
another sheriff's deputy said he had
earlier testified falsely that other
Investigators had said Mr. Cruz had
told them about the dream

That officer. Dul’ agc County Sher-
iff’s Lleul. James T Montcsano, was
one of those Indicted today.

Alter Mr. Cruz's acquittal, agrand
jury was convened In review the

Investigation and proierution A spc-.

dal prosecutor. William J Kunkle
Jr.was pul In charge

**In a free society there must al-
ways he a line between vigorous
prosecution and official misconduct,
between advocacy and unfalmrss.
and between Justice and Injustice,”
Mr. Kunkle said In announcing the
Indictment late this afternoon. "This
Indiclment charges that line was
c.ossed by seven people "

In addition to Judge Kllander and
Lieut. Monrestno. the others Indicted
arc , sheriffs deputies Thomas L*
Vosburgh, Dennis Kurzawa and Rob-
ert L. Winkler and former prosecu-
tors Thomas L. Knight and Pilrkk J.
King Jr. Mr. King Is now an assistant
United Stales Attorney In Chicago,
and Mr. Knight Is In private practice.

Even before today’s announce-
ment, word of (he Indictment had
sparked a heated debate on what
impact the charges will have. Joseph
E. Ulrketl. Ihe DuPage County States
Attorney, the local prosecutor, said
the Indictments will have a chilling
eflcct on prosecutors everywhere

“Charging prosecutors lor condurl
In the performance of their duties ir-
unheard of." Mr. Blrkclt said "If
this type of allegation can be made,
prosecutors will have to second
guess everything they do This is
devastating to law enforcement "

Prosecuting prosecutors lor olli
cInl misconduct Is dllficuh because
there has to be almost overwhelming
evidence that the prosecutors know-
Ingly usrd false evidence or testimo-
ny, a violation of faw and ctiucs that
Professor Gross sr id was exceeding-
ly rare When It happens, he said. lls
usually In high-profile cases like this,
where there was enormous pressure

Three ol ihoie indicted yesterday in lllinois in the wrongful murder convictions ol two men are. from left,
Thomas L. Knight and Robert K. Kilandcr, former prosecutors, and Sheriffs Lieut. James T. Montesano.

to solve lhe case, and p: 'tics! fu-
tures were on the line.

Thomas Breen, a defense lawyer,
who was a prosecutor for 10yean tn
neighboring Cook County, which In-
cludes Chicago, represents Mr. Cruz.
Mr. Dreen said ihe Indictments
should have no impact on the vast
majorny ol honest prosecutors.

“But It should certainly chill the
kind of conduct alleged In the Indict-
ment. which is perjury and otauuc-
(lon of lustier." he said. "I hope It
freezes it solid. We're beginning to
lose track of due process and tlie
pursuit of trulh in many cases. The
Cruz case is absolutely one of them *

Mr. Breen Insisted, as did .heother
defense lawyers who worked long to
Irce Mr. Cruz, that because someone
Is Indicted dues not mean someone Is
gulliy and cautioned agalnsi a rush
in Judgment "Just ask Rolando
about that," he said.

Terry EKI. another former Cook
County prosecutor. Is representing
Mr. Knight, who prosecuted the men
nl their first trial in 1915

Mr. Ekl said that there was no
basis to Indict his client, and that Mr.
Knlghi had testified twlcr before the
grand jury In ihe case "because he
has nothing to hide."

Mr. EKl said Mr. Knight believed
ihe police had been telling the truth

about the dream, and still believed
them. "Now, we're making martyrs
out of murderers and Indicting pin*-
ecutors who were trying lo protect
the public,” Mr. Ekl said. "Il Tom
Knight ts prosecuted In this case,
there probably Isn’'t a prosecutor in
the country who Is safe.”

"These guys did not do anything
wrong," said Brian Telandcr, a law-
yer fcr Mr. Vosburgh. "They hive
good hearts. They are good people,
with families. All they wanted to do Is
the right thing. They didn’t make up
statements."

Mr. Cruz, who Is 33, was 19when lie
was convicted, lie was sentenced In
die after bothof hisflrsi two trials. In
setting Mr. Crus Irte. ihe Judge, Ron-
ald Mehling. said the stale’s case
agalnsi him was built on lies, mis-
takes and sloppy police work.

Lawrence Marshall, a law proles-

Menorahs Bloom From Act of Vandalism f

my JENNIFER PRESTON

NEWTOWN TOWNSHIP. Ta. Dci-
12 - At 5 A M. Sunday. Judith and
Martin Markovitz were awakened by
the sound of breaking glass. Vanoals
had walked across Ihclr front lawn
and smashed in ihclr living room
window to dcsirnv un electric menu-

sor at Northwestern University and
one of Mr. Cruz's lawyers, said he
hoped the trials of thc4prosecutors
and deputies will open “(he public's
eyes lo (he fact that the system is
way far from perfect and that there
is agrave risk of executing Innocent
people even when a police officer
stands up and says ‘| heard a confes-
sion."

Since 1991, five men, Including Mr.
Crus, have been released trom death
row In lllinois because of lack of
evidence or because ol evidence of
Innocence. Since the mid-1970's,
nearly 70 people have been released
from death row nationwide.

"1 Is quite certain (hat some inno-
cent people have been executed In
the past,” Prolessor Gross said. "It
will happen again. Wc can't keep
lucking out lorever as we did with
Rolando Cruz"

Mr. Hernandez spent more than
three years on death row before his
conviction was overturned. He was
convicted during a second trial ami
was sentenced lo BOyears In prison.
Last year, he, too, was freed.

The murder of the girl, Jeaninc
Nlicarlco horrified DuPage County,
home lo a string of well-off Chicago
suburbs where the peor le vote Re-
publican and play polo. She was
home sl oe from sdiool with the flu
when someone kicked In the front
door of her family's home In Naper-
ville. 1., ar.d look her away. Her
body was found two days later In a
Held

"To Ihilsday." Mr. Hlirketl said, "It
Is probably one of the most shocking
murder', that has occurred here, and
that will never change”

The trial of a third defendant, a 21-
year-old white man. Stephen Buck-
ley, ended In x hung Jury He was
released In 1PB7. when ihe authorities
decided not to pursue the case
agalnsi him.

Another m”™n, Brian Dugan, who
has never been charged In the case,
admitted In 1983. according to his
lawyer, (o being the girl’s lone killer.
DMA tests, which excluded Mr, Cruz
and Mr. Hernandet ss lhe source ol
semen found In the child, have Impli-
cated Mr. Dugan, who is serving a
life sentence for the rapes and mur-
ders of a 7-ycar-old girl ond a 27-
year-old woman.

Mt. I>.gan hns refused to tell the
authorities his story unless they
promise not to seek his execution.

For years, several law-enforce*
mc-d officials said Mr. Cruz and Mr.
Hernandez were Innocent Mary
Drigld Kenney, a lawyer In the Illi-
nois Attorney General’'s office, who
was in charge of fighting Mr. Cruz's
*pprsts to save his life, resigned In
1992 in protest, saying the ataie was
trying to kill an Innocent man.
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T ort-reform

Both sides o

appeal to

By NATALIE PHILLIPS
1)1y NiWK ff-JIONI'|

Christy ‘'lI'engs fowler is
selling iln*i;uniiy lit]iii»r store
idler *M years ol business.
Slu* s;iiil ;i frivolous. lawsuit
drove her lo ii.

Seven years ago, a 20 year-
old usi‘d lake ideitlil'ieaiion lo

Iniy wine foolers al the fami-

ly's slore in Haines. A couple
ol hours laler, lie crashed liis
pickup truck and died 1lis
grenis sued lot moie lliau

, Inn eveiiliiallv sel
lied mil ol com | Im Lr.SOO
Two years laler, a pn-.M'iiper
in lhe vehicle also sued. Iml
his claim ivas dismissed

hum an

the issue

elem ent

“li was like blackmail,"
fowler said. "It made me lose
I'ailli in Illic inherent goodness
til mankind.
ling Something has got lo be
done lo slop lhese frivolous
lawsuits We need some pro
leclion."

fowler is a poster child foi-

lin' forces gathered in Juneau
lo push for changes lo stale
laws dial dictate who can sue
whom, when llicy can sue and
for how much.

business owners, medical
proti'Ksinuals and insurance
industry leaders insist lhal

Please see I'-tytt H-3,
TORT REFORM

b a ttle

II's still upsel-

An<ik ka<ho Daily Nkws

h e a t s

|OM MOnPIIH Mil-11- I.dyN"..
Clirisly Tencjs Fowler, ownor ol The Alaska Liquet Slore in
Haines, stands in Iron! ol her slore. which closed aller she was

Anchorage Daily News

sued lwioe.

u p I n

Senate leade

Legislature w

By RALPH THOMAS
Rally News liiiusiii lliioslii

JUNKATII During a re-
eenl speei'h lo stale business
leaders, Senate I'resideiil
Mike Miller made a promise:
the l.egislaiure will pul an
oilier lorl ri'lnrm 1lull on (lov
Tony Knowles' desk Ihis
year

bill wlial Miller, U-Norlli
dole, tliilu'i say is wlial dial
hill will look like t>y die lime
il reaches die governor

Much of Us ideniiiy will he
hammered mil in the roiiimg
weeks in lhe Si-uale during a
soil ol lorl reform snmmii
Hireling belweeu all of die

sit< NS>\ is

J un e a u

confident

bill

ris
ill

main players

l.awmakcrs reeeiilly wad
ml hark into lhe high slakes
issue when lhe House went lo
work on a massive new lull
aimed al limiting the niimhei
und size of civil damage
claims and pulling an end lo

pass a

so-cnlli'tl frivolous lawsuits
The 25 page, bSsrclimi
measure, wlucli was ap

proved by Ihe House lasi
week, was pul logelher by
Republican K"|» Illian I'min
of Anchoiage, who has been
leading lhe lon reform

r Plisisa sni: I".iije H L.
LEGISLATURE

LEGISLATURE: Senator expects bill

GE ¢ : .

: The battle now moves to self and longtime critic <

Continued framPage B1 1 ml—lg SenaIia, Where,OI ] in the  tort reform, 9staid Friday |

use, a larger and stronger '
glggrrge for the past four F?epulbllhcant-hed ; rtr1a10[?tl¥ ho ay;gﬁl oelgl\;t\tcoangermﬁ? t\,h\?
I clearly has the votes to quick- ol i

Poiter’s bill includes many  fy"pass the Dill. But what 15 12,4 il in the Serte
of the provisions suggested pot clear is whether the force. Teco gon tons
last fall by a governor’s task  House and Senate will have  JOI! mre )

force. But it also still includes  the two-thirds vote needed to  rying to work out.a compr

some of the controversial override another Knowles Mise between all sides.
sections that prompted \eto. o The %oal in the end, Tayli
omes to kill last year's _ Senate Majority Leader said, istocome upwithab

legislation. Robin Taylor, ‘a lawyer him-  everyone can live with.
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Continued from Page B-1

untold numbers of business owners like
l-owlcr settle lawsuits mil of court nilher [lt'in
ttsk wliit they call "runaway jury verdicts”
like the mitcli-publicized $2.9 million awarded
a l\tlew Mexico woman burned by McDonald's
entree.

Simply pul. refnrmets want lo reduce the
number-and size of lawsuits and cut lhe
umouni defendants have to pay it they lose.

They say the cost of defending frivolou's law-

suits and rising insurance premiums stifle
business, rt more friendly, predictable justice
system would encourage existing businesses
In stay and help lure new ones to the slate,
theRv,con.tend. )

|Hht|ng Ihe tort reformers wilh equal fury
are the rtlaskn Trial l-awycrs Association and
a nonProht, consumeradvocacy group called
the rtlaskn Ihiblic Interest ReSearch Croup.
They point lo people like Donald Murray as a

reason why lawmakers should move with cau-

tion,

rt former rtlaskan who now lives in Okla-

homa. Murray is paralyzed from lhe waisl

down, lie wasworking onaCook Inlet nil plat-
form in 1989 when hefell about 15 feet, crush-

ing his lower back. .

rt §51) fix at the work site probably would
ha\ée prevented the accident, his attorney
sai

rtfler six yearsof litigation, the 55-yenr-old
man who_once loved tn fish and hunt settled

his lawsuit a%ainst the oil company and a con-

$5.7 million. The money didn't
make the pain in his lower body go away. But
it did allow Murray und hjs wife, Pat, lo'move
loawarmer climate, build a wlteelchair-nc-
cessiblc house and pay back the initial work-
ers' compensation benefits be received, rtnd
it will cover wlial he expects to be $3 million
in future medical expenses because he can no
longer get medical insurance.

The civil law changes looming in Juneau
would hurl injured people like .urrady, torl-
refann opFonents charge. Cappmﬁ amage
awards will take away one of tiie checks that
keep big businesses in balance, they say. rtnd
if businesses don't pay for damage they have
caused, lhe burden will shift to taxpayeérs.

tractor for

t'lie attorneys, who keep as much as 10 per-

cent of their client's awards, say there is no
Fuarantee that the proposed changes would
ower insurance rates. Besides, they point
out, statistics show that large jury verdicts
are rare in rttaska. _

The two sides have been at it for years,
both in Alaska and nearly every other sfate in
lhe country, rtnd the arguments on both sides
haven't changed much. But this year, Alaska
civil-law reformers have more political bases
covered lhun ever before, making it likely at
least some of their changes will become law.

The groundwork was laid last year when
Ihe Ix-‘ng|a|ure passed aslringer®lort reform
bill. (Jov. Tony Knowles ‘vetoed it, but

R EFORM

B oth sides of

» W '/

[

issue argue the

liminii«u|?y nl IhnriimliKKniin

Donald Murray is shown wilh his wife, Pal. Murray was paralysed from lhe waisl down when

he fell 15 leel while working on an oil platform in Cook Intel. Six years after Ihe accident Mur-

ray settled his lawsuit against lhe oil company and contractor lor $5.7 million.

Kepuhlican-lead reformers didn't have the
votes to override lhe veto. Knowles then'
asked business leaders and attorneys to study
the issue, Some of their recommendations ap-
pear in three bills introduced this year.

rtnd if all three measures fail, the Alaska
Slate Chamber of Commerce has a lorl re-
form initiative in the works that might appear
on the 1998 ballot along wilh (Jov. Knowles,
should he decide to runfor re-election.

DEJA VU ALL OVER AGAIN

The struggle to balance Ihe state's tort sys-
tem isn't a new one. ) )

Alaska was one of the pioneers of a nation-
al_tort reform movement that began in the
mid- 19811s, said Rose Marshall of the Tort Re-
form Association in New York City.

In 1986, Ihe state decided juries couldn't
award more than $500,(MX) for pain and suf-
fering unless someone was disfigured or se-
verely impaired. Nine stales quic IY follow ed
with similar restrictions. Now, all but five
states have placed some sort of restrictions
on civil injury lawsuits. . _

Since then, I, e Alaska Legislature contin-
ued to make sta.s at tightening civil injury
lawsuits, but little tins chianged.

Like courts around the country, tort coses
?re not what's clogging Alaska's court sys-
em.
~Kvery year, about 000 medical malprac-
tice, wrongful death and other tort cases are
filed in Alaska SuEenor Court, according to a
study by the Alaska Judicial Council, a state
a%ency that researches Ihe justice system,
That compares with 21,(XX) criminal cases and
other lawsuits, & o )

The number of injury lawsuits filed in

Alaska is about half the average rate of most
other states. It is well below States like New
York, New Jersey and California, but about
Rﬂar.far sparsely populated states like Idaho,
aine and Utah. About -1 percent of Alaska's
casesend up in trial. . )

In analyzing 211 Alaska Jurg verdicts ren-
?ereg between 19H5 and 1995, Ihe council
ound:

* Plaintiffs won in about half of the cases;

¢ In medical malﬁractlce suits, defendants
won 8(L percent of the lime;
~+ Alaska juries awarded punitive damages
in Onhlx 6 percent of the cases;

« More than half of the jury awards were
less than $50,01X1; and

+ Most of Ihe cases look two yearsormore
to resolve. .

Despite ihe small percentage of cases wilh
punitive damages and that a majority of jury
awards are under $50,(XX), reformers arc tar-
geting the amount juries can award. Propos-
als include lowering the cap for pain and suf-
fering to $J(K),(XX%.and_ restn_ctlng punitive
damage awards, which tire designed tn punish
and deter a defendant. )

The Alaska reformers aren't alone. Thirty
stales have written laws to restrict punitive
da_maqes. They range from the New Hamp-
shire lTaw, which banned them comp!etehv, 0
the Kansas law, which links its punitive dam-
age caE to a business's average net earnings.
Both Knowles and Sen. Robin Taylor, R-
Wrnngcll, have modeled their proposals after
the Kansas law. The Porter billand the Cham-
ber of Commerce proposal simply would set
caps on punitive damages am' fufn a portion
ofall such awards over to the slide,

Still, most toil cases in Alaska are settled

hum an

elem ent

out ol lourl Hot Inr how much >a mystery
I'here is on ri-pnrtiug requirement and most
sellleiueiils unhide a euulidenliiilily agree
tiii-nt. mi there is im public record of the out

come

That lack ol inlormalinu prompted [iti
gunge in a couple of the 1997 bills that would
require lawyers to report out-ol court settle-
ments. The S{J_GCIfIC information would be
kept confidential, but the trends would he
made public in a statistical report compiled
by stale officials . o

Two of Ihe bills also would require insur-
ance companies to report their rales, premi-
ums and expenses so that stale officials could
analyze whether the tort reform measuresac-
tually lower insurance rules.

'SOMETHING HAS GOT TO Ce.ANOE'

Tort reform proponents, including House
SpeakeréJall Phillips, R-llomer, and the Alas-
ka Stale Chamberof Commerce, have argued
repeatedly that a numberofsmall businésses
have goné under because of skyrocketing in-
surance rates and frivolous lawsuits. )

But when asked for a list of those busi-
nesses, the Anchora?e_Dallr_ News was di-
rected to I-'owler, the Tlaines liquor store own-
er.

|-'owler says that she is not sure if the bills
under consideration by Juneau lawmakers
would have curtailed "the lawsuit brought
against her family's liquor store, but "some-
thing has got to change," she said.

Penrtir president Orin Seyhcrl is also a
Bassmnate tort reformer, lie "has had to cut
ack on service because of escalating insur-
ance rates. ,

lztst year, a boat captain chartered one of
Seyberl's airplanes lo fly him from Dutch
Harbor to an offshore freighter. The plane
crashed, killing Ihe company pilot and the
captain, The family of Ihe passenger has a
nsml{)lmlnlmn-dnllnr lawsuit pending against
Seyberl.

Seyberl had insurance, but he could only
get $1 million worth of coverage per charter
assenger less than Ihe well-paid boat cap-
ain was worth. ) ]

Seybcerl has slopped offering boat captains
the service.

Seyberl said his insurance costs have

jumged rrom -L5 percent of his sales in 1991

to 12 percent of sales this year.

“The real problem is our limits hove been
cm," lie added. 'T'ivo years a?o, we carried
$20 million. That is not'available now."

Seybert said if tort reform is udopted, the
consumerwins because Ilie insurance writers
will offer higherlimits at a lower cost.

Insurance rales are also a concern among
doctors poshing for tort reform, not because
they're losing cases hut because the say the
lime, energy and money they spend defend-
ing themselves is out of control.

Please soc Pago B¢, TCRT REFCRMI
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again. He has ng control over
his bodily functjons, Agad he
IS dconstant pain, Schleuss
sai

"And you are saying fo a
Cco y that Is huge and ab-
solutely’ had the Control to

record verdict against Exxon
three years ago.

It would, said Lloyd Miller,
one of the attorneys who rep-
resented the fishiermen and
others in their lawsuit against
the ail giant, Maritime cases

provide himwith a safe work
srte that they owe him only
for paln and suffer-

'”%She ot of people cont

realize Is that cap grn g ligbili-
9( amounts means the finan-
aI burden of long-term care
shift from businesses to

tax ayers, Schleuss said.

d the debate are con-
cerns among awyers _and
fishermen that torl reform
will upend the the $ hillion

often take Into account the
law of the state where the
event occurs, he said.
Fishermen and other plain-
tiffs are “gravely concerned”
that the latest wave of tort re-
form will gut the settlement,
Miller said. If the state does
set f on might cite
the (%pal change to the US

9th Circuit Courlt] P@o&e
object to e’ puni-

Eague that t
t|ve damage verdlcts

ﬂg\%/é W

3«'X X

Under two of the rProposals
comin eau, the
verd vvould have been far
less.  The proposed caps
arent "even blip on
(Bxxon’) radar,” he said.

In most cases, large puni-
tive damage awards are Over-
turned or Settled out of court
for lesser amounts, an
according to several na onal
studies and nstate study

The $2.9 million verdict
against McDonald's for serv-
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ing scalding hot coffee is a
Cae 1A pOITL.

The ury returned the ver-
dict after” learning that the
company had received at
least 700 reports of coffee
bums and had settled clains
arising fromsome of those in-
Jurres or more than U

e company offered to

the 81- y-oId woman

for her bums. A media-

tor su fggested I\/IcDonaIds
settle But Mc-
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Anchorage Daily News

Old adversaries stick with old argum ents as issue heats up

Donald’s fought it.

The jurors decided the
woman was partially to blame
for the injury but came
with the farge punitive dam-
age award  because they
thought McDonald's had been
reckless and malicious.

Ajudge later reduced the
award to 000. And rather
than 1ppeal, VcDonald's and
the woman settled out of

court for an undisclosed sum
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Tort reform at a glance

Alaska Chamber ol

Current law Porter's HB 58 Taylor's SB 15 Governor's SB 43~ Commerce ballot Initiative
No monetary ca Slate gels 50 peicenl ol all three limes actual damages ~ Three limes actual damages  Stale gels 75 perrcnl ol al
yop awards Awards arc linuled lo or $500,000, Wh|chever% or $500.000, Whicheverigs award% Awaigs are limited to
three limes actual damages greater Il Ihe acl was greater 1l Ihe acl was lince limes actual damages
ot $300,000. whichever Is motivated by financial oain. ~ motivated by financial gain, or $300 000. whichever Is
gieater Il the act was cap is average nel income cap is average nel Income grealei
. motivated |by fiPancial gain. over Iivte )llelars or t}/vice lhe over live 3|/ef;iis or t?NiC? lhe
: e cap is lour limes amount ol linnncial gain amount ol financial gain.
damagpes or $600,000. resulling from the incident ! The language
Making sense ol legal lingo
i - ] . Tall - Awrongful acl. m which one parly hurls
Allows 15 years lo lile a Eight years, unless Ihe iniury Eight yenrs. unless irifiiry was aiiiilher tun laws allow the mpired parly to Sue
é lawsuit was caused by a hazardous caused liy liar,minus anrl cnllecl money I does nol include criminal
waste, gross negligence, a substance, gross negligence actions m breach nl contract.
- detective product, or w rtnlorgivR product
Intentional acl Tori reform - A nationwide movement driven hy
_ o business owners, medical professionals and
Amedical advisory panel Lawsuits over birlh mwne§ Eliminates Ihe medical lawsinls over lilrth iniuries insurance companies In rewrite Ihe civil laws
8 reviews malpractice lawsuits  must be filed before childis  advisory panel. must Be filed liclore cLiId i Fovernln%who can sue. when they can sue and
: and advises il he claims are 8 Hospitals nol liable lor 8 Hospitals nol liable for mw much they can sue tor aller an mpiry
legitimate. emergency room physicians contract employees, such as
on contract, as long as he emergency room physicians, Damages - Relers lo Ihe amount si money a
Fh)’S'C'a” carries $500,000 In as long as they posi a notice peison is claimin%they los! or should be awarded
13 nsurance and a notice is in Ihe admitting area and as a result of another person mpuing them.
' posted in Ihe admlttm? area publish il annually in Hie local
and published annually in the newspaper Compensatory damages - The amount
local newspaper. money Ieﬂuuet. lo pay for the actual monetary
losses llial result Horn an injury, tor example, los|

earnings and medical lulls

%_ Cap ul $500,000 iul no fimil  Cappci al $300,000 unless  Would add word "severe”lo Would add word “severe" o Capped al $3U0 000 unless
2 il someone is rlishgured or Ihe victim is a paraplegic, definition ol disfigurement.  definition of disliquremeul The victim is n paraplegic, Punillve damages - The amount nl money a
K} severely impaired physically.  quadriplegic, lost a limb, qundriplegic. losl alimb, has court or a pny decides a defendant should pay as a
sutlers perrnanenl brain severe Hurd degree bums or penally lor nntingeuus or leckless coi'ducl T%e
damage or severe third- sutlers pennancnl bum punitive damage award is designed lo punish and
-g degree hums Then Ihe cap is damage Then Hie cap is deter others
$500,000 §500 000 .
Economic damages - The amount ot money a
peison seeks Ini compensation to cover licir
Parlies cango loan Creates a pilot alternative Creates altemative dispute- — Creates pilol alternative aCEjuaJ'm'SEj:fl S”UI-“ as wages anil Inline los! wages
aibilraior. but the decision Is  rllspule-resolulion program.  rcsolution program. Cases dispute resolution program and e lulls
T nonlindmg uuéer SI0 :log.o gm Noneconomic damages - The amount ol money
= urg).terg%_o rqm- Inding a person seeks m uimnensalioil lor changes in
arpitratio then life ho instance pain ami sphering anrl loss
ol laimpauiunsliip
. , Statute ol limilaflnns - Alav/ that requires
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Bruce Cain, CPA

P.O. Box 303
Glennallcn, AK 99588
907-822-3342. Fax 907-822-3073 email bcain@tr)balnet.org

Senator Drue Pearce
Senator Bert Sharp
Co Chairs, Senate Finance Committee

VIA Fax

April 2, 1997

I am requesting that the committee hearing on house bill 58, tort reform be given teleconference
coverage. This bill has far reaching affects for the future of our state and the businesses that

operate within our state.

We the people deserve the opportunity to participate in the process of this bill’s development as
much as possible. We live with the pipeline running for several hundred miles in our back yard. It
crosses major salmon streams. We are concerned about the affects this bill will have on the

operations and safety measures taken by operations within our area.

We arc remote and find it difficult to travel to Juneau to participate. 1called Gene Kubina’s office
this morning and the committee meeting is not even on the primed committee schedule. Kubina’s
aide had to search on the computer to find that the committee was even meeting tomorrow morning
at9:00 AM. You are elected to representthe public. You owe it to the public to be open in your
hearings and committees. It would be graciously appreciated if you would give us he opportunity
to participate in this heating putting it on the legislative teleconference system.

If you have any questions, please give me a call.

Bruce Cain

cc: Governor Tony Knowles
Senator Georgiana Lincoln
Representative Gene Kubina
Representative li;ene Nicolai
Senator Adams
Senator Donley
Senator Parnell
Senator Phillips
Senator Torgerson
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Port Reform

With the proposed Tort Reform the State of Alaska w ill
bo in tho business of waiting for one of its residents
to be killed, maimed or injured in order to collect a
portion of tho victim’s i.nsuranee.

The Governor's Tort Reform Task Force had 28 people

testify . 18 were violently opposed, of the 10 re-
maining 7 represented insurance companies and 3 repre-
sented small businesses. Small business is under the
assumption that once tort reform is passed their pre-
miums w ill autom atically go down. According to the
insurance company's own testimony at committee meetings
it was stated that there will be no reduction in premiums

for 5-7 years.

Punitive damages seem to be the State’s main contention
for tort reform. If that is the case, get rid of puni-
tive damages. The State of Washington does not allow
punitive damages by order of the Washington Supreme

Court. They do not have any caps, and seem to be
functioning just fine. If the State of Alaska thinks

that 'punitive damages are necessary, they can take the
insurance company to court and whatever is received

pass on to the victim. Therefore you have accomplished
your purpose to penalize the company for unsafe products.

The new Tort Reform bill has $300,000 caps on personal
loss, | donll think its the state *s job to determine
the value of one parson's life to tn«ir loved ones. Do

not place caps on anything.

Since the early 801s 3500 cases have been filed. 95%
of these were settled out of court for under $100/000.
You can bet they were on the low end of $100,000. There
are no statistics allowed listing what each victim re-

ceived, there is no way to tell exactly what was paid
because the courts are prevented from revealing the
out of court settlements. The remaining 5% go to court,

in other words 150 out of 3S00. 1 in 20 of those, court
cases result in punitive damages. So only approximately
7 cases received punitive awards. It hardly seems worth
the state's time to pursue punitive damages. AIll of

tbe co;rr*nittee meetings and task force expenses probably
cost irore than the state could ever anticipate collect-

£9:01 NS Ls-z1-w



ing in punitive damages.

There were a few outlandish cases through the years which
awarded ..stronomical punitive damages. For example, a
bad paint job on a Mercedes Benz, the victim was awarded.
$10,000,000, an amount significantly reduced by the judge.

The new Tort Reform contains incentives for quich
settlements, under 30, 60, 90 day time limits. The
incentives are directed to force lawyers to settle early,
sometimes at the expense of their clients. If a victim
wanted to continue on with the case and was counseled
for early settlement, the victim would generally follow
the advice of their lawyer. There seem to be too many
variables for this portion of the bill to work properly.
These incentives will also restrict lawyers from accept-
ing cases on a contingency basis, which leaves victims

without representation.

The new bill contains language of eliminating "deep
pockets". | think that it is a shame to pick on the
medical profession, especially those who work in
emergency rooms. Only a specialized group of people
can work in this field requiring quick decisions. I
noticed that part of the requirements now is the posting
of which doctors are working under contract and which
are working for the hospital.

1. Most people who are admitted into emergency rooms
are in no shape to look for bulletin boards.

2. If someone refuses a contract doctor'a services
is there always trauma hospital staff available
to handle that emergency?

3. If not, why post the names on a bulletin beard?
4. If trauma doctors are required to have $500,000+
insurance policies the patient gets it in the

neck again because this expense is reflected in
their bill.
If this tort reform bill passes as indicated with con-
tract doctors treated differently than in-house person-
nel, this type of institutional avoidance of responsi-

bility will become widespread. For example, construc-
tion companies who now hire contractors will be able
to hire contract workers and relieve the prime contractor
of all responsibility. If we are going to eliminate
"deep pockets” and "double-dipping"™ then maybe we ought
to start with the legislature. I do not personally
mind "double-dipping™ . |If you:ve worked hard for a.
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retiremeat you should. t>c aE>le to collect it while working
a new job. The Valdez oil spill trial was trying to
relieve the responsibility of the ship from Hazelwood
because he happened to in his cabin and not on deck.
Since the beginning of time the ship’s captain has al-
ways been responsible for the actions of his crew. This
has always applied to prime contractors whether they are
running a hospital or building a house. With the new
legislation you cannot sue your personal insurance
company if you have sued the doctor. Where does the
state get the right to tell n\c how to deal with an
insurance company that | pay premiums to for coverage?-

Most of the Governor’s Tort Reform Task Force recommenda-
tions were not accepted by the Tort Reform Committee.
This brings me back to the question "Why do we have

task forces of this nature?” This always results in

a multiplication of expenses. The coircnittee already

in place is under no obligation to accept recommenda-
tions from the task force. Typically they don’t. A
more appropriate type of task force would be one deal-
ing with building roads, schools, etc. where everyone

is going in the Scvme direction.

Mr. Tardiff, attorney for the State of Washington, works
all tort cases. liir telephone #1-360-753-6200, if you
have questions, ha would ba a good source of information.

A fter chocking with the election commission on carrpaign
contributions | received numerous files and | noticed
that some legislators could not afford to run their
campaigns without corporate or insurance contributions.
W ith the small percentage of donations received from
the public some could not afford a cab ride across
town. It makes one wonder.where the loyalty lies, with
corporate America or with their constituents.

I would like to publicly thank Senator Rick Halford

for the help he gave me to produce the Sex-Offender
Registration document. W ithout his help I would still
be scratching zry nose. I would also like to thank
L itta Evans who set up the Sept-Offender Registration
list by city, which makes it easier for the public to
digest the information. It also allows for the addition
of the names of those yet to ccnpiy with the statute.

I found 35 names on the list of people who are now
working for the state in a variety ox positions, some

CIN-Jildjy !
w:0l Jys LG-ZI-W



in positions that might compromise an uninformed public.
I would like to see an improvement in enforcement so
that the statute must be complied with. I recommend

an easy way to accomplish this: instead of over-.burden-
ing our State Troopers with warrants, judge’s signatures
and the disbursement of information we should solicit
public service announcements for two weeks. Day and
night, informing those people who have r.ct complied
with the statute that on the third Sunday they can

look for their names in the Sunday paper listing names,
addresses and offenses of those who have yet to comply.
(A fine of $100 on each person filing late would cover
publication e*penses-that would involve 10CC+ filers or

$100,000+).

Paul J. Sweet
P.0. Box 1562
Palmer, AK 99645

1452242
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Cynthia Brooke, MD, F
March 24, 1997
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M. Chair.
1pose HB58 as it mekes the State of Alaska Judge, Jury

ana bene
rthe Alaska Constituticn Article 1, section 7. M the
{)Ie are guaranteed Die Process of law to determine fair and
jUS treatment.

Article 1, sectlon 16 ve are guaranteed the right by jury
trial _based on commn law.

Blacks_ Law Dictionary 6th, Ed. TORT: "Apri/ate or civil
or injury mcludlng action for bad faith breach of
contract for which the court will provide a remedy in the form
of an action for daeges.Ahe Courts are to decide” not the

LEASATCRS _ _

Torts_are based on camn law as they existed in 1607,
when the first English colonists settled here. They are
Prlnuples and rules based on man's sense of justiCe to govern
hemselves in social relations.

against all that our forefathers fought fon”.
The King picked the judges, juries and the amounts to be
decided on as well as keep mg a portion of the proceeds for
himself so the People chose To break anay from Great Britain
and the Declaratlon of Independence wes written.

People need to review JRY RIGHTS It is the juries thr.t
must decide the cases based an the facts and information
presented not the government.

The only power the judge has over the jury is their
ignorance.

Consider the_ following:

"The_jury has a right to judge both the law as well as the
fact in controversy." John Jay, Irst Chief Justice 1789

"The law itself i5 on trial quite as mrh as the cause which
Il%OEO be decided." Oliver Wencell Holmes, 12th Chief Justice

HB53 is nothln but Jury Tanping, the legislature is
dictating to the jury y mg] arrpng“'el gand then taking

a cut of what is not rlqhtfully theirs. Kind of like the Mafia.
America has begpn to function like a democracy instead o+
a Republic. Adenocracy is dangerous because it is”a one vote
\%stem as opposed to & republiC, which is a three vote system.
need to U hold The United States Constitution of Amerlca
espeC|aIIy rticle 4, section 4. That third vote Is the nost
rful vote, the vote of a jury and a informed jury knows the
lans of right and wrong, therefore HB 53 is unnecessary and
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My name is Amy Brockert. I am the AAdministrative

\fr7fc Agsiistant* of-The ttynli Hnvporrqgion. The Eyak Corporation is

jsv4 Cordova's Alaska— Wafcl v Claims— Gafcfclemuagl»~Acfc. Village

Corporation. I am testifying today to express Eyak's

opposition to HB 58 as written, and support CDTU's proposal

to include an amendment which exempts natural resource

torts, from the constraints found within HB 58. We are

concerned that HB 50 as written will jeopardize punitive

damage awards our shareholders may receive as a result of

the Exxon Valdez litigation. Our shareholders as a group

are already economically disadvantaged and would he hurt by

HB 58 if their Exxon settlement's are further offset by the
state in any way.

Thank you for this time to express our concerns.

TOTAL P.08



"LETS GET IT STRAIGHT"

A blitz of media and other sources of misinformation and disinformation
is now being mounted to obscure the real impact thatprovisions ofHB 58 are
likely to have on many Alaskans' lives. One particularly objectionable and
aggressive organization is the State Chamber of Commerce acting in part as a
spokesman of Bill Allen and Veco Co., with material provided by David Bundy
esq, one ofVeco's attorneys. There is alot more underlying this than meet the
casual observers eye.

Additionally, the sponsor of "true tort reform,” Representative Brian Porter
is also observed to be mostadept at use of misinformation and disinformation
(which mostofus refer to aslying). Forexample, in 1996 Porter chose to rely
upon a letter he received from Juneau attorney Michael Lessmeier stating that
the impact of Porters "true tort reform measure™ HB158 and the onerous "11th
hour" language inserted (we hear at the urging of Bill Allen) would have no
impact on the Exxon Valdez plaintiffs because that case had reached final
judgement. Lessmeier stated, "There is a clear answer to question of whether this
legislation (ie. HB158) lias any effect on the Exxon Valdez punitive damage
award. That answer_is none whatsoever, (emphasis added). Rep. Porter used this
totally false and bogus information in his attempts to discredit the opposition to
his b ill by contending that the opponents of his "true tort reform™ b ill were
actually being manipulated by the 'Trial Lawyers Assri'. That my friends is total
BS!

| would like to briefly address the many false assertions that stand outin
Rep. Porter’s letter to all majority Representatives and Senators, dated 4 A pril
and entitled appropriately DONT BEFOOLED AND DONTBEMANIPULATED™.

1. Porter states; HB58 "does notdeprive Alaskans oftheirrighttoajury trial”.1
contend thatsec. 22 Offers ofJudgementeffectively dc s exactly thau The opportunity to



manipulate the outcome ofwhethera casew illgo trial, given by sec 22 to the party
making the offeramounts to the power ofeconomic blackmail beinggiven toinstranee
companies and large corporate interests with their batteries oflawyers and virtually
unlimited resources. The draconian consequencesimposed an a fearful victim can only
serve to chill the the injured ,parties ability to determine the ramifications ofa decision and
therebyreduces his opportotnity for due process thztissohigMy valued as a means of
achieving equity in our society;,

Z Porter states: HB58 "creates a big incentive for businesses ofany size topievent
future environmental disasters." because "of thehuge deaiaip prLe tag". Apparently that
pointwas overlooked by Ex>conin 1989 when they knowingly letan alcoholic to

command avessel.
3. Porter states: "If die lixxon Valdez situation were governed by HBS8, die amount

ofpunitive damages could have been as high as48 billion, not far foam the 5 billion
actualV awarded”. WRONG'! Porterincludes the 900 million awarded to the State of
Alaskain aseparate action. Itis extremely unlikely that thiswould be construed tobe part
of die plaintiffs compensator);'damage.

4 Porterstates: "The assertion thatHB58 w ill notpermit punitive damages where
reckless conductcauses and environmental disaster is an outrightinflam natory lie, die
egregiousness ofwhich undermines everything the opponents are contending. HB58
requires ashowing of ‘'malicefor punitive damages." 'The Alaska Supreme Court
interprets 'malice’ toinclude "reckless indifference to the rights of others". 'If thatis not
reckless conduct; whatis"/ OJTTT'I@V ICnQ]‘FI]EﬂG] 924P2110]1 WRONG! -
WRONG!-WRONG! DoesRep. Porter really assume the people are so stupid that they
w illnotlode up die actual case language? | quote the Cummings v. Sealion case cited
above. In the case die Alaska Supreme Courtis discussing the standards for punitive

damagesunderexisting Alaska law;
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This makesit crystal clear thatunder current Alaska law, malice is different from reckless
indifference, and either one w ill supportan award of punitive damages. This would allbe
changed if HB58 became law. Recklessindifference would no longerbe sufficient to
award punitive damages. Instead, actual malice would have tobe proved. Why? are
sponsors of HB58 unwilling to maintain foie existing language ofproofrequired by current
state law? | wculd really like a truthful answer to thatpuzzle.

5.Finally Rep. Porterasserts that HB58, if passed, would notapplyin any way to
the Exxon Valdez ongoing litigation Porter states: "which it would not, since federal
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maritime law preempts Alaska Law. WRONG! To be charitable one could assume that
again Porteris receiving bad legal advice-orworse. A look at arecentAlaska Supreme
Court dedsion,Hughesv. FosterWheeler Company,Supreme CourtNo. S-6928, No.
4790,3/7/97/ which states clearly that Alaska State Law would be applied in aFederal
Maritime law context, such as the Exxon Valdez, solong as there was no directfederal
maritime oradmiralty law with which it conflicted In the currentExxon Valdez case there
is notany thatHB58 is directly in conflictwith Thus the passage ofHB58 would most
certainly have a negative impact upon the 40 thousand Ex>£p plaintiffs. | w ill make this
mYy personal crusade to ensure dratall twW are impadecfitiave very long memories.

urge the the thoughtful members ofthe Senate majority and any in the minority

"'thatsupport this currentextreme tortreform measure make a dear exception for torts

relating to natural resource disasters and ecosystem disruptions. Thiswould be easily
achieved by adding atthe end of thebillwith appropriate number the following language:
XXX. sub section:
(@). In cases of Torts relating tonatural resource damagesincluding disasters and
ecosystem disruptions, foe following sections of this billdo notapply: 5,10,11-15,17-20,
22-23,and 35.
(b). Itis intended that the passage of thislegislation, HB58, (as amended,) shallin no way
be applied orapplicable to the litigation, now ongoing, between certain Alaska citizens and
Exxon Corporation ensuing foam North Americas largestcril spill, occurring on March 24,
1989.1tis the intent of the Alaska State Legislature thatHB58 shall notbe construed by any
one or by any legalbody, to apply in any manner whatsoever to the continuing Exxon
Valdez litigation. This shallinclude all appeals and any remanded or ordered retrials toa
lower courtthatmay occur after foe passage of this legislation known by all as HB 58.

Accommodating foe above requestwould certainly prove that the majority member
offoe 20fo Alaska legislature are truly prepared to support foe assertions made by the
sponsors ofHB58. Assertions thatatpresent are entirely withoutmerit. Your good faith in
incorporating the above requestwould certainly be a major step in restoring in you
constituents a sense thatyou are all honorably motivated and provide with sense that the
amended legislation is far, balanced andjust

Thank you foryourvaluable time.

Signed;.

Ross Mullins, Chairman, Prince William Sound
Fishermen Plaintiffs’ Committee;
Board of Directors,CDFU)
BOD &Exec.Cmty,PYVSAC,;
Board of Directors, CFAB.
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April 11, 1997

Honorable Drue Pearce
Honorable Bert Sharp
Co-Chairman, Senate Finance
Capitol Building

Juneau, AK. 99801

RE: Tort Reform
Dear Senators Pearce and Sharp,

The Alaska Miners Association wishes to go on record in support of House Bill 58, regarding
tort reform. The time has come for meaningful and comprehensive reform of Alasku's tort law.
This bill will accomplish whai is needed. We support fair compensation for injured persons but
we do not support the current system which encourages abuse of the law. Many, and possibly
most, tort eases are now settled out of court because that is less costly for the company When
this happens to cur vendors, they have to increase the cost of goods and services to the miner to
cover the settlement as well as the cost of insurance to cover the uncertainty of other tort issues.

Other tort reform needs include a change to insure that each party is liable only to the extent that
each is responsible. Another needed change is to ensure that a person cannot receive an award

for an injury that occurs while committing a criminal act.

This area of low is a major fnctor in the general and wide-spread distrust and contempt in this
country for the legal system, the courts, and attorneys in this country. The changes and
reasonable limits in this bill will help restore the public faith in our legal system.

Wo have been told that an amendment may be offered that would tie the level of punitive
damages to the size, net profits, or net worth of the company being sued. This would be a very
adverse change to the bill and would be seen as a slap in the face by the major mining
companies now beginning to explore in Alaska. We would oppose any such a provision.

Thank you for the opportunity to comment on this important bill. We urge its passage as now
written

Sincerely,

Steven C. Borell. P.P.
Executive Director

cc, Representative Brian Porter
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maritime law preempts Alaska Law. WRON G! To be charitable one could assume that
again Porteris receiving bad legal advice-orworse. A look at a recent Alaska Supreme
Court decision, Hughes v. Foster Wheeler Company, Supreme CourtNo. S-6928, No.
4790,3/7/97/ which states clearly thatAlaska State Law would be applied in aFederal
Maritimp law context, such as the Exxon Valdez, so long as there was no directfederal
maritime or admiralty law with which it conflicted. In the currentExxon Valdez case there
isnotany thatHB58 is directly in conflictwith Thus the passage ofHB58 would most
certainly have anegative impactupon the 40 thousand Exx i plaintiffs. | w ill make this
my personal crusade toensure thatall th/are impadec$iave very long memories.

| urge die the thoughtful members of the Senate majority and any in the minoiity

-"""thatsupport this currentextreme tortreform measure make a clear exception for torts

relating to naturalresource disasters and ecosystem disruptions. This would be easily
achieved by adding at trie end of the bill with appropriate number the following language:
XXX. sub section:
(@). In cases of Torts relating tonatural rerouire damages including disasters and
ecosystem disruptions, the following sections of this billdonotapply:5,10,11-15,17-20,
22-23,and 35.
(b). Itis intended that the passage of this legislation, HB58, (as amended,) shallin no way
be applied or applicable to the litigation, now ongoing, between certain Alaska citizens and
Exxon Corporation ensuing from North Americas largestoil spill, occurring on March 24,
1989. It is the intent of the Alaska Shite Legislature that HB58 shall notbe construed by any
one orby any legal body, to apply iiiany mannerwhatsoever to the continuing Exxon
Valdez litigation. This shallinclude all appeals and any remanded or ordered retrials toa
lower court thatmay occur after the passage of tiiis legislation known by allasHB 58.

Accommodating the above requestwould certainly prove that the majority member
of the 20th Alaska legislature are truly prepared to support the assertions made by the
sponsors ofHB58. Assertions that atpresentare entirely without merit. Your good faith in
incorporating the above requestwould certainly be a major step in restoring in you
constituents a sense thatyou are all honorably motivated and provide with sense that the
amended legislation is fair, balanced and ju st

Thank you for yourvaluable time.

Ross M ullins. Chairman,Prince William Sound
Fishermen Plaintiffs' Committee;
Board of Directors, CDFUI
BOD & 'Exec. Cmty,PWSAC;
Board of Directors, CFAB.



manipulate the outcome ofwhetheracasew ill go trial, given by sec. 22 to the party
making the offer amounts to the power of economic blackm ail being given toinsurance
companies and large corporate interests with their batteries oflawyers and virtually
unlimited resources. The draconian consequences imposed cn a fearful victim can only
sen”eto chill the the injured parties ability to determine the ramifications ofa decision and
therebyreduces his opportunity for due proaess thatis so highly valued as a means of
achieving equity in our society.

Z Porter states: HB58 "creates a big incentive for businesses ofany size toprevent
future environmental disasters.” because "of the huge deanup price tag". Apparently that
pointwas overlooked by Exxon in 1989 when they knowingly letan alcoholic to
command avessel.

3. Porterstates:1f the Exxon Valdez situation were governed by HB58, the amount
ofpunitive damages could have been as high as 4.8 billion, not far from the 5billion
actually awarded”. WRONG! Porterincludes the 900 million awarded to the State of
Alaska in a separate action. Itis extremely unlikely that this would be construed to be part
of the plaintiffe compensatory damage.

4.Porter states: "The assertion thatHB58 w illnot permit punitive damages where
reckless conduct causes and environmental disaster is an outrightinflammatory lie, the
egregiousness ofwhich undermines everything the opponents are contending. HB58
requires a showing of 'malice’ for punitive damages." "The Alaska Supreme Court
interprets 'malice’ toinclude "reckless indifference to therights of others™. "If thatis not
reckless conduct, whatis"/ "Orrmrgs\r S&alrm(hma]cn AP A1 wroONG! -
WRONG!-WRONG! DoesRep. Porter really assume the people are so stupid that they
w illnotlook up the actual case language? | quote the Cummings v. Sealion case cited
above. In the case die Alaska Supreme Courtis discussing the standards for punitive

damages unde* existing Alaska law;
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This makesit crystal clear thatunder currentAlaska law, malice is differentfrom reckless
indifference, and either one w ill supportan award ofpunitive damages. This would all be
changed if HB58 became law. Reckless indifference would no longer be sufficient to
award punitive damages. Instead, actual malice would have to be proved. W hy? are
sponsors ofHB58 unwilling to maintain the existing language ofproofinquired by current
state law? | would really like a truthfulanswer to thatpuzzle.

5. Finally Rep.Porter asserts that: HB58rif passed,would notapplyin anyway to
the Exxon Valdez ongoing litigation Porter stales: "which it would not, since federal



"LETS GET IT STRAIGHT?"™

A blitz of media and other sources of misinformation and disinformation
is now being mounted to obscure the real impact that provisions of HB 58 are
likely to have on many Alaskans' lives. One particular™ objectionable and
aggressive organization is the State Chamber of Commerce acting in partas a
spokesman ofBill Allen and Veco Co., with material provided by David Bundy
esq, one ofVeco's attorneys. There is alot more underlying this than meet the
casual observers eye.

Additionally, the-sponsor of 'true tort reform ,*' Representative Brian Porter
is also observed to be most adept at use of misinformation and disinform ation
(which mostofus refer to aslying). Fexample,in 1996 Porter chose to rely
upon aletter he received from Juneau attorney Michael Lessmeier stating that
the impact of Porters "true tort reform measure” HB158 and the onerous "11th
hour" language inserted (we hear at the urging of Bill Allen) would have no
impact on the Exxon Valdez plaintiffs because that case had reached final
judgement. Lessmeier stated, "There is a dear answer to question of whether this
legislation (ie. HB15-8) has any effect on die Exxon Valdez punitive damage
award. That answer is none whatsoever, (emphasis added). Rep. Porter used this
totally false and bogus information in his attempts to discredit the opposition to
his b ill by contending that the opponents of his "true tortreform" bill were
actually being manipulated by the "Trial Lawyers Assn”. That my friends is total
PS!

| would like to briefly address the many false assertions that stand outin
Rep. Porter's letter to all majority Representatives and Senators, dated 4 Aprril
and entitled appropriately"DONTBE FOOLED AND DONT BE MANIPULATED".

1. Porterstates: HB58 "does not deprive Alaskans oftheirrighttoajury trial”. |
contend thatsec. 22 Offers ofJudgementeffectively does exactly that The opportunity to
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