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R u A w - c i

M a rc h  1 0 , 1 9 9 7

R e p r e s e n t a t i v e  M a rk  H a n le y ,  C o - C h a i r m a n  ✓
R e p r e s e n t a t i v e  G e n e  T h e r r i a u l t ,  C o - C h a i r m a n  
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

R e :  S S H B  58

D e a r  R e p r e s e n t a t i v e s  H a n le y  & T h e r r i a u l t :

A s  C h a i r m a n  o f  t h e  L e g i s l a t i v e  C o m m it t e e  o f  t h e  A s s o c i a t e d  
G e n e r a l  C o n t r a c t o r s .  I  a p p r e c i a t e  t h e  o p p o r t u n i t y  to  
p r e s e n t  o u r  v i e w s  o n  t h i s  v e r y  i m p o r t a n t  p i e c e  o f  
l e g i s l a t i o n .  I  r e a l i z e  t h a t  t h i s  i s  a  c o m p le x  b i l l  a n d  
t h e r e f o r e  I  w o u ld  l i k e  t o  a d d r e s s  tw o  i s s u e s  t h a t  a r e  o f  
p a r a m o u n t  im p o r t a n c e  t o  t h e  c o n s t r u c t i o n  i n d u s t r y .

B e f o r e  a d d r e s s i n g  t h e s e  i s s u e s ,  I  w o u ld  l i k e  t o  p r e s e n t  a n
o v e r a l l  o b s e r v a t i o n  a s  t o  t h e  p r o b le m s  w i t h  t h e  C i v i l
J u s t i c e  S y s t e m  i n  t h e  S t a t e .  F i r s t  o f  a l l ,  t h e  C i v i l
J u s t i c e  S y s t e m  i s  a  v e r y  i n e f f i c i e n t  s y s t e m  f o r  d e a l i n g  w i t h
im p o r t a n t  l e g a l  i s s u e s .  A s  a n  i l l u s t r a t i o n  o f  t h e  
i n e f f i c i e n c y  o f  t h e  s y s t e m ,  T o w e r s  P e r r i n  C o m p a n y  a n a l y z e d  
t h e  d i s t r i b u t i o n  o f  f u n d s  t o  t h e  u l t i m a t e  r e c i p i e n t  T h e i r  
s t u d y  f o u n d  t h a t  S o c i a l  S e c u r i t y  r e t u r n e d  99% o f  t h e  f u n d s  
r e c e i v e d  t o  t h e  b e n e f i c i a r i e s ,  h e a l t h  i n s u r a n c e  r e t u r n e d  
8 5 % , w o r k e r s  c o m p e n s a t io n  r e t u r n e d  7 0 % , b u t  t h e  C i v i l  
J u s t i c e  s y s t e m  r e t u r n e d  o n l y  5 0 % . A  c o p y  o f  t h i s  su m m a ry  i s  
a t t a c h e d  t o  t h i s  l e t t e r .  I n  a d d i t i o n ,  t h e  f i n d i n g s  o f  t h e  
G o v e r n o r ' s  T a s k  F o r c e  n e e d s  t o  b e  e x a m in e d .  T h e  s t r u c t u r e  
o f  t h e  c o m m it t e e  w a s  w e ig h e d  h e a v i l y  i n  f a v o r  o f  t h e  l e g a l  
p r o f e s s i o n  a n d  c o n t a i n e d  n o  m e m b e rs  o f  t h e  S t a t e  C h a m b e r  o f  
C o m m e rc e , t h e  N F I B ,  t h e  c o n s t r u c t i o n  i n d u s t r y ,  t h e  t r a v e l  
i n d u s t r y ,  t h e  t r u c k i n g  i n d u s t r y ,  t h e  m i n i n g  i n d u s t r y ,  t h e  
l i q u o r  a n d  f o o d  i n d u s t r y ,  th e -  h o s p i t a l  a s s o c i a t i o n ,  t h e  
i n s u r a n c e  i n d u s t r y  a n d  t h e  m a n y  o t h e r  o r g a n i z a t i o n s  t h a t  
h a v e  b e e n  f i g h t i n g  f o r  r e f o r m  f o r  m a n y  y e a r s .  T h e  r e s u l t s  o f  
t h e  T a s k  F o r c e  w e r e  e a s i l y  p r e d i c a b l e  a n d  d i d  n o t  d e a l  w i t h  
t h e  m a n y  c o n c e r n s  o f  t h e  v a r i o u s  o r g a n i z a t i o n s .  T h e  
f i n d i n g s  w e r e  a t  b e s t  i n c o m p le t e  a n d  a t  w o r s t  a  sh a m  
p e r p e t r a t e d  a g a i n s t  t h e  m a n y  o r g a n i z a t i o n s  t h a t  h a v e  w o r k e d  
s o  h a r d  t o  d e a l  w i t h  t h e  i n a d e q u a c i e s  o f  t h e  c u r r e n t  s y s t e m .  
W h i l e  i t  m a y  b e  i n a p p r o p r i a t e  t o  p r e s u m e  t h a t  t h e  T a s k  F o r c e  
m e m b e rs  t h a t  w e r e  a t t o r n e y s  a r e  b i a s e d  a g a i n s t  s i g n i f i c a n t  
t o r t  r e f o r m ,  I  h a v e  i n c l u d e d  a  c o p y  o f  a  r e c e n t  W a l l  S t r e e t  
J o u r n a l  e d i t o r i a l  t h a t  d e a l t  w i t h  t h e  a n t i - b u s i n e s s  a t t i t u d e
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b i a s  o f  t h e  A m e r i c a n  B a r  A s s o c i a t i o n .  I t  i s  i m p o s s i b l e  t o  
d e t e r m in e  t h e  d e g r e e  t o  w h ic h  t h e  a t t i t u d e  o f  t h e  A B A  
r e f l e c t s  t h e  o p i n i o n s  o f  t h e  m e m b e rs  o f  t h e  T a s k  F o r c e ,  b u t  
t h e  p o t e n t i a l  i s s u e  o f  v e s t e d ,  s e l f - s e r v i n g  i n t e r e s t  s h o u ld  
n o t  b e  i g n o r e d .

I n  t e r m s  o f  t h e  c o n c e r n s  o f  A G C , t h e  f i r s t  d e a l s  w i t h  
S e c t i o n  8 ,  t h e  S t a t u e  o f  R e p o s e .  I n  1 9 9 2 ,  S c h i n n e r e r  
M a n a g e m e n t  S e r v i c e s  I n c .  r e v i e w e d  f o u r  s t u d i e s  w h ic h  
m e a s u r e d  w h e n  c l a i m s  w e r e  b r o u g h t  o n  c o n s t r u c t i o n  p r o j e c t s .  
T h e  s t u d i e s  i n d i c a t e d  t h a t  a  v a s t  m a j o r i t y  o f  c l a i m s  a r e  
f i l e d  w i t h i n  s i x  y e a r s  o f  s u b s t a n t i a l  c o m p le t io n  o f  a  
c o n s t r u c t i o n  p r o j e c t .  ( C o p ie s  a t t a c h e d )  C l a i m s  f i l e d  m o re  
t h a n  s i x  y e a r s  a f t e r  s u b s t a n t i a l  c o m p l e t i o n  a lm o s t  a lw a y s  
i n v o l v e  u s e r s  o f  t h e  p r o j e c t .  I n  v i e w  o f  t h e  c o m p l e x i t y  o f  
t h e  c o n s t r u c t i o n  p r o c e s s ,  i t  i s  u n r e a l i s t i c  t o  e x p e c t  
p a r t i e s  i n v o l v e d  i n  t h e  d e s i g n  a n d  c o n s t r u c t i o n  o f  a n y  
p r o j e c t  c o  d e f e n d  s t a l e  c l a i m s  b r o u g h t  m a n y  y e a r s  a f t e r  
t h e i r  i n v o l v e m e n t  w i t h  t h e  p r o j e c t  h a s  e n d e d .  T h i s  s e c t i o n  
o f  t h e  b i l l  d o e s  n o t  im p o s e  a n  u n f a i r  b u r d e n  t o  a n  i n j u r e d  
p a r t y  b e c a u s e  i t  a l l o w s  th e m  t o  s e e k  r e d r e s s  f r o m  t h e  o w n e r  
o r  o c c u p i e r  o f  t h e  p r o j e c t ,  t h e  p a r t y  m o s t  l i k e l y  t o  b e  
r e s p o n s i b l e  f o r  t h e  i n j u r y  a n d  t h e  o n e  i n  t h e  b e s t  p o s i t i o n  
t o  h a v e  p r e v e n t e d  i t .  T h e  p r o p o s e d  S e c t i o n  p r o v i d e s  
p r o t e c t i o n  t o  so m e  i n j u r e d  p a r t i e s  b y  t o l l i n g  t h e  t im e  
p e r i o d  i f  t h e  c a u s e  o f  a c t i o n  w a s  t h e  r e s u l t  o f  a n  
i n t e n t i o n a l  o r  f r a u d u l e n t  a c t i o n  w h i c h  c o n t r i b u t e d  t o  t h e  
c a u s e  o f  a c t i o n .

I n  t h e  M a t t e r  o f  F r e d e r i c k  W. T r i e m ,  t h e  A l a s k a  S u p re m e  
C o u r t  h e l d  t h a t

"A  f i v e - y e a r  s t a t u t e  o f  l i m i t a t i o n s  g o v e r n s  t h e  f i l i n g  
o f  a t t o r n e y  g r i e v a n c e s .  T h i s  r e f l e c t s  a  ju d g m e n t  t h a t  
f i v e  y e a r s  i s  t h e  o u t e r  l i m i t  o f  t im e  i n  w h ic h  
r e s p o n d in g  a t t o r n e y s  a r e  a b l e  t o  f a i r l y  d e f e n d  
t h e m s e l v e s  a g a i n s t  c h a r g e s ,  g i v e n  t h e  l o s s  o f  m e m o ry , 
e v i d e n c e ,  a n d  w i t n e s s e s  t h a t  o c c u r s  o v e r  t i m e . 11 

I  b e l i e v e  t h a t  t h e  c o n s t r u c t i o n  i n d u s t r y  f a c e s  t h e  sa m e  
p r o b le m s  a s  t h e  l e g a l  p r o f e s s i o n  i n  d e f e n d in g  i t s e l f  f r o m  
s u i t s .  W hy t h e n  s h o u ld  t h e  c o n s t r u c t i o n  p e r i o d  h a v e  a  
l o n g e r  p e r i o d  o f  t im e  b e f o r e  t h e y  a r e  f r e e  f r o m  l i t i g a t i o n .

A c c o r d i n g  t o  a  r e p o r t  o f  L e g i s l a t i v e  R e s e a r c h ,  t h e  8 y e a r  
p e r i o d  w o u ld  b e  e x c e e d  b y  o n l y  4 s t a t e s .  I n  f a c t ,  S t a t u t e s  
o f  R e p o s e  o f  3 ,  4 o r  5 y e a r s  a r e  f a i r l y  com m on i n  o t h e r  
s t a t e s  a n d  t h e  p r o p o s e d  t im e  f r a m e  o f  8 y e a r s  w o u ld  se e m  t o  
b e  m o re  t h a n  a d e q u a t e  t o  p r o v i d e  t h e  d e t e c t i o n  o f  a n y  
c o n s t r u c t i o n  a n d  d e s ig n  d e f e c t s  a n d  a l l o w  t h e  p r o p e r t y  o w n e r  
t o  t a k e  a c t i o n  t o  r e m e d y  th e m .

T h e  s e c o n d  a r e a  o f  c o n c e r n  i s  S e c t i o n  1 0 ,  P u n i t i v e  D a m a g e s . 
I n  A l a s k a ,  m o re  t h a n  95% o f  t h e  b u s i n e s s e s  a r e  c l a s s i f i e d  a s  
s m a l l ,  "mom a n d  p o p "  f i r m s  o r  c o m p a n ie s  t h a t  e m p lo y  f e w e r



t h a n  2 0  e m p lo y e e s .  T o  th e m  t h e  i s s u e  o f  p u n i t i v e  d a m a g e s  i s  
v e r y  s e r i o u s  b e c a u s e  p u n i t i v e  d a m a g e s  a r e  n o t  c o v e r e d  b y  
i n s u r a n c e .  T h e  C o u r t  S y s t e m  h a s  i s s u e d  s t a t i s t i c s  t h a t  
i n d i c a t e  t h a t  t h e  a w a r d  o f  p u n i t i v e  d a m a g e s  i s  r a r e  i n  
A l a s k a  a n d  t h e r e f o r e  n o t  r e a l l y  a  s e r i o u s  p r o b le m .  W h a t i s  
o v e r l o o k e d  i s  t h e  f a c t  t h a t  t h e s e  s t a t i s t i c s  d o  n o t  r e p o r t  
o n  t h e  s u i t s  t h a t  a r e  s e t t l e d  p r i o r  t o  g o in g  t o  C o u r t .  
P u n i t i v e  d a m a g e s  a r e  r e q u e s t e d  i n  a lm o s t  3 0  p e r c e n t  o f  t h e  
c i v i l  c a s e s  a n d  s e e m  t o  b e  u s e d  a s  a  m e a n s  o f  " e n t o r t i o n "  t o  
d r i v e  t h e  d e f e n d a n t  t o  s e t t l e  p r i o r  t o  t r i a l .  D e f e n d a n t s  
r e a l i z e  t h a t  t h e i r  i n s u r a n c e  c o m p a n y  w i l l  d e f e n d  t h e i r  a c t s  
f o r  t h e  o r i g i n a l  c l a i m  b u t  e x c l u d e  t h e  d e f e n s e  o r  p a y m e n t  o f  
a n y  p u n i t i v e  d a m a g e  a w a r d s . C o m p a n ie s  a r e  t h e r e f o r e  f o r c e d  
t o  c h o o s e  b e t w e e n  t h e  b e l i e f  o f  t h e i r  i n n o c e n c e  o r  s e t t l i n g  
t o  a v o i d  t h e  c r i p p l i n g  c o s t s  o f  d e f e n d in g  t h e  p u n i t i v e  
d a m a g e s  s u i t  s h o u ld  t h e  c a s e  g e t  t h a t  f a r .  F o r  t h e  s m a l l  
b u s i n e s s  t h i s  i s  a  H o b s o n 's  c h o i c e .  Do y o u  i n s t r u c t  y o u r  
i n s u r a n c e  c o m p a n y  t o  s e t t l e  e v e n  t h o u g h  y o u  b e l i e v e  t h a t  y o u  
a r e  i n n o c e n t  o r  d o  y o u  r i s k  y o u r  b u s i n e s s  a n d  s a v i n g s  
d e f e n d in g  y o u r s e l f  s h o u ld  a  t r i a l  f o r  p u n i t i v e  d a m a g e s  b e  
n e c e s s a r y .  M a n y  c a n n o t  a f f o r d  t h e  l u x u r y  o f  t h e  g a m b le  a n d  
a v o i d  t h e  r i s k  o f  l o s i n g  e v e r y t h i n g  t h e y  w o r k e d  f o r  t h e i r  
e n t i r e  l i f e .  S u c h  a  s y s t e m  i s  u n f a i r  a n d  w e s h o u ld  n o t  
t o l e r a t e  a  s y s t e m  t h a t  r e w a r d s  th f»  u n s c r u p u l o u s  b e h a v i o r  o f  
s u c h  p l a i n t i f f s  a t t o r n e y s ' .

W h i l e  t h e  b i l l  i s  c o m p le x ,  i t  d e a l s  w i t h  m a n y  i s s u e s  t h a t  
a r e  o f  i m p o r t a n t  t o  m a n y  s e c t o r s  o f  A l a s k a ' s  e c o n o m y . T h e  
re c o m m e  i d a t i o n s  o f  t h e  G o v e r n o r ' s  t a s k  f o r c e  w e r e  a l s o  
c o n s i d e r e d  a n d  m a n y  v / e re  i n c l u d e d  s i n c e  t h e y  d e a l t  w i t h  m a n y  
i s s u e s  t h a t  h a d  n o t  b e e n  a d d r e s s e d  p r e v i o u s l y .  I  e n c o u r a g e  
y o u r  s u p p o r t  o f  t h i s  b i l l  a n d  h o p e  t h a c  y o u  c a n  m o ve  t h e
b i l l  r a p i d l y  t h r o u g h  y o u r  c o m m it t e e  s o  t h a t  w e c a n  g e t  i t
o u t  o f  t h e  H o u s e  a n d  o v e r  t o  t h e  S e n a t e .

I f  I  c a n  p r o v i d e  a n y  a d d i t i o n a l  i n s i g h t  i n t o  c h i s  b i l l
p l e a s e  d o  n o t  h e s i t a t e  c o n t a c t i n g  m e .

S i n c e r e l y ,

R i c h a r d  C a t t a n a c h
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Does Not Effectively Serve Victims’ 
Needs

■  I f  th e  to rt s y s te m  is  ju d g e d  as a m eth o d  o f  c o m p e n s a t in g  a c c id e n t  v ic t im s  fo r  

th e ir  lo s s e s , it  is  both  in e f f ic ie n t  a n d  u n fa ir . In e f f ic ie n t ,  b e ca u se  o n ly  h a lf  -  o r  le s s  

-  o f  th e  cosn  g o e s  to w a rd  a n y  fo rm  o f  co m p e n s a t io n  fo r  v ic t im s . U n f a i r ,  b e c a u se  

m a n y  v ic t im s  re c e iv e  n o  co m p e n sa t io n  at a l l .

Soiree. The Tillinghast Report, Towers Perrin Company
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m  i w c  f  11 iu-i r x n u i y  y  n  y a y  S i a m

Does Not Effectively Serve Victims’ 
Needs

■  I f  th e  to rt s y s te m  is  ju d g e d  as  a  m ethod  o f  c o m p e n s a t in g  a c c id e n t  v ic t im s  fo r  

th e ir  lo s s e s , it  is  both  in e f f ic ie n t  an d  u n fa ir . In e f f ic ie n t ,  b e ca u se  o n ly  h a l f  -  o r  le s s  

-  o f  th e  c o s t  g o e s  to w a rd  a n y  fo rm  o f  co m p e n s a t io n  fo r  v ic t im s . U n f a i r ,  b e c a u se  

m a n y  v ic t im s  r e c e iv e  n o  c o m p e n sa t io n  at a i l .

Source: The Tillinghast Report, Towers Perrin Company
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TH .J  W A L L  S T R E E T  JO U R N A I

R E V IE W  & O U T L O O K
A B A  v .

T h e  A m e r ic a n  B u r  A s so c ia t io n  h a s  
g o tte n  a  lo t o f h e a t ,  a n d  d e s e r v e d ly  co . 
fo r  I t s  lo o n y  fo r a y s  in to  n o n - le g u l m a t ­
t e r s .  W h a t 's  th e  a b a  d o in g  su p p o r t in g  
a b o r t io n  r i g h t s ,  e n d o r s in g  a f f i r m a t iv e  
a c t io n  a n d  n o w  c a l l in g  fo r  a  d e a th  
p e n a lt y  m o r a to r iu m ?  C o n g r e s sm a n  
C h r i s  C o x  w ro te  a  t r e n c h a n t  a r t i c l e  fo r 
th e  W e e k ly  S t a n d a r d  r e c e n t ly  e x p o s ­
in g  in  d e t a i l  h o w  th e  A B A 's  l ib e r a l  
a g e n d a  s k e w s  i t s  e v a lu a t io n s  o f  j u d i ­
c ia l  n o m in e e s .  B u t  a n o th e r  a r e a  
w h e re  th e  n a t io n ’s  l a r g e s t  o r g a n iz a ­
t io n  o f l a w y e r s  h a s  g o n e  o f f  th e  t r a c k s  
h a s n ’t g o tte n  n e a r ly  e n o u g h  a t t e n ­
t io n —th e  A BA i s  a c t iv e ly  p ro m o t in g  
a n  a n t i - b u s in e s s  a g e n d a .

At th e  s a m e  m e e t in g  e a r l i e r  t h is  
m o n th  w h e r e  th e  A BA  ad o p ted  th e  
a n t i -d e a t h  p e n a l t y  p la n k ,  i t s  H o u se  o f 
D e le g a t e s  a ls o  e n d o r s e d  a  r e so lu t io n  
on  c la s s  a c t io n s .  T h e  r e so lu t io n  f a v o r s  
m a k in g  It e a s i e r  to c e r t i f y  c lu s s  a c ­
t io n s  fo r  s e t t le m e n t  p u r p o se s , a n d  o p ­
p o s e s  a  p ro p o sa l to r e in  in  " c o u p o n "  
s e t t le m e n t s  u n le s s  th e  " l i t i g a t io n ' s  
p ro b a b le  d e te r r e n c e  v a lu e "  i s  ta k e n  
in to  a c c o u n t . In  o th e r  w o rd s  th e  ABA 
th in k s  th e  p u b lic  i s  b e in g  w e ll - s e r v e d  
b y  s e t t le m e n t s  —su c h  a s  th o se  In  th e  
n o to r io u s  F o rd  B ro n c o  I I  a n d  a i r l in e  
p r ic e - f ix in g  c a s e s —w h e r e  the  p la in ­
t i f f s ’ l a w y e r s  r e a p  m i l l io n s  w h ile  th e ir  
o s t e n s ib le  c l i e n t s  c o lle c t  c o u p o n s  
w o r th  a lm o s t  n o th in g .

N obody s h o u ld  b e  s u r p r i s e d ,  s in c e  
th e  A BA  h a s  a  lo n g  re co rd  o f o p p o s in g  
a n y  e f fo r t  to im p ro v e  th e  to rt s y s t e m . 
A c c o rd in g  to a  s u m m a r y  c o m p ile d  by  
th e  F e d e r a l i s t  S o c ie t y , th e  A BA  op ­
p o s e s  a  lo s e r  p a y s  r u le ;  o p p o se s  a n y  
l im i t s  on  p a in  a n d  s u f f e r in g  a w a r d s ;  
o p p o se s  a  " c e i l in g "  o n  m e d ic a l  m a l ­
p r a c t ic e  d a m a g e s ;  a n d  o p p o se s  p ro d ­
u c t  l i a b i l i t y  r e fo rm . In  e f fe c t ,  t h e n , th e  
A BA  w a n t s  to le t  p l a in t i f f s '  l a w y e r s  
c o n t in u e  e x t o r t in g  b i l l io n s  from  A m e r­
ic a n  c o m p a n ie s .

A s i f  to  a d d  in s u l t  to (p e r s o n a l )  in ­
j u r y ,  th e  A BA  h a s  a ls o  g o n e  on  re co rd  
f a v o r in g  a  lo n g  l i s t  o f g o v e rn m e n t  
m a n d a t e s  on  b u s in e s s :  u n iv e r s a l
h e a l t h  c a r e ,  p ro te c t io n  fro m  d i s c r im i ­
n a t io n  fo r  H IV  p a t ie n t s ,  th e  F a m i ly  
a n d  M e d ic a l L e a v e  A ct a n d  th e  l ik e . 
T h e  g ro u p  h a s  e v e n  c a l le d  fo r  th e  c r e ­
a t io n  o f " a  f e d e r a l  a g e n c y  to a d v o c a te  
th e  v ie w s  o f c o n s u m e r s , "  a  lo n g ­
s t a n d in g  N a d e r i ie  p ip e  d r e a m . I s  
th e re  a n y  p io - b u s in e s s  id e a  th a t  f in d s  
f a v o r  w it h  th e  p o o h -b a h s  o f th e  A BA ? 
O h y e s .  t h e r e  i s  o n e : T h e  A BA  s u p ­
p o rte d  N a f ta .

T h e  A BA  r e so lu t io n s  a r e n ' t  J u s t  
e m p ty  w o r d s . T h e  A BA  h a s  a  c o rp s  o f 
p a id  lo b b y i s t s  w h o  a r e  a u th o r iz e d  to 
su p p o r t  th e  s t a n c e s  t a k e n  b y  It s  H o u se  
o f D e le g a t e s .  A nd  t h e s e  lo b b y is t s  w e re  
a c t iv e  In o p p o s in g  R e p u b lic a n  e f fo r t s

B u s i n e s s

to p a s s  c iv i l  ju s t ic e  r e fo rm  a:< p a r t  o f 
th e  "C o n t r a c t  w ith  A m e r ic a . "  W ho  c a n  
fo rg e t  th e  AUA p r e s id e n t  d e s c r ib in g  
th e  n e w  C O P  C o n g r e s s io n a l  m a jo r it y  
m  1995 u s  " r e p t i l i a n  b u s t a r d s .”

So m e  w i l l  no  do ub t s a y :  W e ll w h a t  
do y o u  e x p e c t  fro m  a b u n c h  ot 
la w y e r s ?  T h e y  w a n t  to p r e s e r v e  th e ir  
h o n e y  po t. s o  i l i e y  d o n 't  w a n t  to 
c h a n g e  the  to rt s y s t e m . A r e a l i s t i c ,  i f  
c y n ic a l ,  a s s e s s m e n t .  B u t  th e  A BA  i t ­
s e l f  c la im s  th a t  i t ' s  no t m e r e ly  a  s p e ­
c ia l  p le a d e r  fo r  l a w y e r s :  a f t e r  n i l .  it 
s o m e h o w  f in d s  th e  m o ra l a u th o r it y  lo  
in s t r u c t  th e  r e s t  o f A m e r ic a  on how  lo  
ru n  fo r e ig n  a n d  s o c ia l  p o l ic y . T h e  
g ro u p  e v e n  h a s  a  q u a s i - g o v e r n m e n t a l  
fu n c t io n : It c e r t i f i e s  l a w y e r s  a n d  la w  
s c h o o ls ,  a n d  r e g u la t e s  t h e ir  c o n d u c t . 
T h e  A BA  a l s o  fo r m a l ly  a d v i s e s  th e  
P r e s id e n t  u n d  S e n a te  on  ju d ic i a l  n o m ­
in a t io n s .  B y  b a c k in g  th e  p la in t i f f s '  
b u r . th e  A BA  i s  no t o n ly  c a s t i n g  d o u b t 
on i t s  a b i l i t y  to c u r r y  ou t t h e s e  fu n c ­
t io n s  f a i r ly  a n d  im p a r t ia l ly ,  b u t I t 's  
a ls o  s t ic k in g  it  lo  a  l a r g e  p o rt io n  ot i t s  
m e m b e r sh ip :  la w y e r s  w h o  w o rk  fo r  
b u s in e s s e s .

A bu r ich  o f  F o r tu n e  run) g e n e r a l  
c o u n s e ls  w e r e  s u f f ic ie n t ly  a la r m e d  
a b o u t th e  A B A ’s  d r i f t  th a t  th e y  c o n ­
v e n e d  a  s u m m it  m e e t in g  lu s t  y e a r  
w ith  th e  o r g a n iz a t io n 's  l e a d e r s .  T h e  
p ow w ow  d id n 't  a c c o m p lis h  m u c h . T h e  
A BA . fo r in s t a n c e ,  s t i l l  r e f u s e s  to 
ad o p t a  p ro p o sa l l im i t i n g  c o n t in g e n c y  
fe e s  e n d o r se d  b y  h e a v y w e ig h t s  r a n g ­
in g  fro m  R o b e r t  B o rk  to R o b e r t  P ito f -  
s k y .  T h i s  g ro o p  w a n t s  th e  A BA . w h ic h  
a lr e a d y  b a r s  “u n r e a s o n a b le "  l e e s ,  to 
s t ip u la t e  th a t  I t 's  u n e th ic a l  fo r  a  
la w y e r  to ta k e  o n e -th ird  o f a  p l a in t i f f ' s  
a w a r d  i f  th e  c a s e  w a s  so  s im p le  th a t  h e  
d id n 't  h a v e  to do  m u c h  w o rk  o r  t a k e  
m u c h  r i s k .  No d ic e . A p p a r e n t ly  th e  
AOA i s  m o re  in t e r e s t e d  in  o p p o s in g  
n u c le a r  v /e ap o n s  th a n  c o n t in g e n c y  
fe e s ,  w h ic h  h a p p e n  to b e  th e  e n g in e  
d r iv in g  m u ch  o f th e  l i a b i l i t y  e x p lo s io n  
o l r e c e n t  d e c a d e s .

B u t  th e n  th e  ABA d o e sn 't  b e lie v e  
th e re  is  a  l i a b i l i t y  e x p lo s io n . Not lo n g  
a g o . the  g ro u p  p u l ou t a  le n g th y  p a m ­
p h le t  o f " F a c t s  A bout th e  C iv il  J u s t ic e  
S y s t e m ,"  w h ic h  c la im s  th e r e  h a s n ' t  
b e en  a n  I n c r e a s e  in  p e r so n a l in ju r y  
s u i t s .  A s e v id e n c e , th e  p a m p h le t  
p o in t s  out th a t  to rt l i t i g a t io n  h a s  
s l i g h t ly  d e c r e a s e d  s in c e  1990 . T h e  
b ro c h u re  t lo e s n ’t b o th e r  lo  m e n t io n  
a n o th e r  fa c t :  to rt t i l i n g s  h a v e  in ­
c r e a s e d  d r a m a t ic a l ly  s in c e  19R4-

S u c h  s e le c t iv e  u s e  o f e v id e n c e  r e ­
v e a l s  th e  A B A 's  d e e p  a n d  a b id in g  b ia s  
in  f a v o r  o f r u n a w a y  l i t i g a t io n .  G iv e n  
th a t  s la n t ,  i t ' s  h a r d  fo r  u s  to s e e  w h y  
a n y b o d y  sh o u ld  t a k e  s e r io u s ly  th e  
A B A 's o p in io n s  o n  ju d g e s  o r  a n y  o th e r  
s u b je c t .

TO T fiL P . 01
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' ■ ' M ?

( H l i i u l  U t in n o '  S ta te  ( j p i p . l

Juneau. AK yuxiim

S ta tu te  o f R epose /L im ita tion s by S ta te , 1993

S tate Years W ith in  Date o f D iscovery M ax im um  * Years
(S tatu te of L im itations) (S ta tu te  o f Repose)

Alabama 6 months 4 years
Alaska 2 years -

Arkansas - -

Arizona 2 years -

California 1 year 3 years
Colorado 2 years 3 years
Connecticut 2 years 3 years
Delaware 3 years -

Florida 2 years 4 years
Georgia - 5 years
Hawaii 2 years 6 years
Idaho - -

Indiana 2 years 6 years
Kansas 2 years 4 years
Kentucky 1 year 5 years
Louisiana 1 year 3 years
Massachusetts - 7 years
Maine • 3 years
Maryland 3 years -

Michigan 6 months 6 years
Minnesota - -

Mississippi 2 years -

Missouri 2 years 10 years
Montana 3 years 5 years
Nebraska 1 year 10 years
Nevada 2 years -

New Hampshire 3 years •
New Jersey 2 years •
New Mexico - •

New York - •
North Carolina - 4 years
North Dakota 2 years 6 years
Ohio 1 year •

Oklahoma 2 years 3 years
Oregon 2 years 5 years
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Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
V irg in iaWashington
West Virginia
Wisconsin
Wyoming

1 year
2  years
1 year
2  years

2  years 
2  years

2  years
3 years 
3 years

year
4 years
7 years 
1 0  years
8  years 
1 0  years
5 years

3 years
6  years

The s ta tu to ry  tim e lim it for b ring ing  su it is m ea su red  from  the tim e at which 
the p la in tif f c o u ld  have  reasonab ly  d iscovered  the in ju ry . O ften  S ta tes allow 
the tim e lim it to ru n  from  e ith e r the time of in ju ry  o r the tim e o f d iscovery , 
d e p e n d in g  o n  the  n a tu re  of the injury.

The m ax im um  p e rio d  in  w h ich  a claim can  be b ro u g h t, reg a rd le s s  of w he th e r 
the lim it is m e a su re d  from  th e  d a te  of injury o r a c t  o r th e  d a te  o f d iscovery .

vrd H iu a / fX



FAX TRAN SM ITTAL

TO: Representative Therriault, 465-3884
Pages (including cover) 4

SECTIONAL ANALYSIS 

OF
HOUSE BILL 58

Prepared by:
Alaska Action Trust 

P.O. Box 102323 
Anchorage, Alaska 99510 

(907) 258-4040

March 13,1997



SENT Blf:RVl4H Y O LLM D  T A Y L U O -

Alaska Academy of Trial Lawyers 
Alaska Action Trust

SECTIONAL ANALYSIS OF CSSS BLB. 58

The Governor's Advisory Task Force on Civil Justice Reform studied 
court statistics on cases in Alaska and heard from two nationally 
recognized experts on civil justice reform. Contrary to the stated 
needfor H,B. 58, the Task Force found that there was no explosion 
in the number o f tort cases filed, no evidence of high jury awards, 
and no evidence o f significant numbers o f frivolous lawsuits. 'The 
Task Force found no evidence o f any crisis in insurance cost or 
availability, or that tort reform in Alaska yyould have any effect on 
insurance rates for Alaskans. The following explains why H.B. 58 
neither helps Alaskans nor follows the recommendations o f the 
Governor's Task Force.

Section 5: Reduces the ability o f those injured by faulty design or construction to recover for their 
injury by prohibiting claims after eight years from completion of the construction, even if the negligent 
work is not discovered until after then. The Governor's Task Force did not recommend any changes 
to the statute o f repose. This provision will prevent local government, school districts and 
homeowners from recovering damages for fhulty construction which is typically not discovered until 
a fire, roof collapse or other event occurs long after completion of the project.

Section 6: Gives only doctors and other health care professionals special protection when their 
negligence injures young children. This section requires malpractice actions affecting children under 
six years o f age to be filed by the child’s eighth birthday, even If the effect o f the doctor’s negligence 
can't be recognized because of the infant's age. No other person or professional Is given this special 
protection. The Governor's Task Force did not recommend any changes regarding when lawsuits 
musl be filed for injuries to children.

Section 8: This provision reduces the existing cap on non-economic damages. Section 8 not only 
limits the non-economic damages which can be recovered for a// claims to $.100,000 in most 
alturdons, but also does not allow non-economic damages to exceed $500,000, even when someone 
is quadriplegic and has suffered permanent brain damage. Current law at ’■jast allows the cap to be 
exceeded whan injuries are serious The Governor's Task Force did not recommend reductions to the 
cap on noneconomic damages because this only harms those who are most severely injured

Sectiooal AnaJysis'pf CSSS HU. 58 
Muvbl3,19S7 ‘ -
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Section 9: This section changes tho current legal definition for punitive damages by eliminating 
reckless conduct aa the basis for an award o f punitive damages. This means that punitive damages 
cannot be assessed against a drunk driver and could not have been assessed against Exxon for the oil 
spill. The Governor's Task Force did not recommend any changes in the definition o f punitive
damages.

Section 10: Section 10 places an absolute cap on punitive damages regardless of the wealth of the 
wrongdoer or tho nature o f the wrongdoer1!; conduct. This section also requires 50% of punitive 
damages to bo deposited to go to the state.- This section only benefits large multi-national 
corporations, like Exxon, against whom a punitive damage award of $600,000 would have no effect. 
The proposal o f the Governor’s Task Force on punitive damages allowed for consideration o f the 

financial gain o f the defendant and did not recommend that punitive damages go to the state.

Section 11: This section reduces all damages an injured person might receive by a federal income 
tax rate, even though these damages are not taxed under state or federal law, This unfair provision 
means that an injured person’s recovery is automatically reduced 2Q%OQ%. No such proposal was 
made by the Governor's Task Force.

Sect ions 12 -14; Force an injured person to accept any damages which are awarded for past rnjuiy 
as installment payments io bo paid over time in the future. This takes away the choice of injured 
Alaskans to decide for themselves whether periodic payments are fair, or meet their needs. This 
proposal was rejected by the Governor's Task Force.

>
Section 15: This section requires a jury to reduce the damages an injured person can receive by the 
amount of insurance payments the person has received for the injury, or might receive in the future. 
The Governor's Thsk Force concluded that such a proposal would increase the cost o f insurance and 
rejected the idea. This provision in HB 158 will only make trials more time consuming and 
complicated.

Sections 16 - 19: These sections allow responsibility for Injury to be allocated to a person or 
corporation which is not even brought into the lawsuit or into the courtroom. This means that 
someone at fault can shift blame to an "empty choir" without the jury ever hearing evidence to the 
contrary. The Governor's Task Force rejected this proposal because innocent victims might be 
denied fu ll recovery. Section 19 even allows punitive damages to be allocated to someone who Is 
not in the courtroom.

Section 21: This section forces injured persons to guess about the outcome o f their case with near ’ 
certainty at the risk o f having to pay all of the defendants' actual attorney's fees. This section and

SccttortaJ Aimtyii* o f  CSSS H B .  58 
March 13.1997 '.
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Section 16 encourage a negligent defendant to delay disclosing actors who may be at fault, The 
changes 10 Section 21 are Jar harsher to victims than the recommendations about offers o f judgment 
made by the Governor's Task Force.

Other Sections make it more difficult for those injured to have experts testify on their behalf (Sec. 
20); give special protection to hospitals (Sec. 35); limit attorney fee recovericsjn punitive damage 
cases (Sec. 34), and make trials more complicated (Sea, 49). None o f these changes were 
recommended by the Governor's Task Force.

Sections! AhJyife of CSSS H.B. 58 
M«(Vih 13,1997 "
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TESTIMONY IN SUPPORT OF HOUSE BILL 5t 
PRESENTED BY KAREN COWART, GENERAL MANAGER

MARCEM, 1997

THANK YOU MR. CHAIRMAN AND COMMITTEE MEMBERS FOR 
PROVIDING THIS OPPORTUNITY TO SPEAK IN SUPPORT OF HOUSE 
BILL # 58. MY NAME IS KAREN COWART. I AM THE GENERAL 
MANAGER OF THE ALASKA SUPPORT INDUSTRY ALLIANCE. THE 
ALLIANCE IS A NON-PROFIT TRADE ASSOCIATION REPRESENTING 
A BROAD-BASED MEMBERSHIP ENGAGED IN BUSINESS WITHIN 
THE OH, GAS AND MINING INDUSTRIES. OUR MISSION IS TO 
FOSTER AND PROMOTE THE SAFE AND ENVIRONMENTALLY 
SOUND DEVELOPMENT OF NATURAL RESOURCES, AND TO 
ENHANCE AND STIMULATE THE BUSINESS CLIMATE FOR OUR 
300+ MEMBERS. WE ARE COMPRISED OF OILFIELD SERVICE 
COMPANIES, TRANSPORTATION, WHOLESALE AND RETAIL 
SALES, PROFESSIONAL SERVICES, AND PRIVATE CITIZENS.

OUR 1997 LEGISLATIVE PRIORITIES CONTAIN ONLY THREE 
ISSUES:

t CONTINUE TO CLOSE ALASKA'S FISCAL GAP;
SUPPORT LEGISLATION THAT PROMOTES SOUND 
DEVELOPMENT OF OIL AND GAS; AND 

• SUPPORT THE PASSAGE OF COMPREHENSIVE TORT
REFORM

FOR REVIEW, I HAVil ATTACHED A COPY OF OUR 
LEGISLATIVE PRIORITIES PAMPHLET.

t la a k a  Support Ind u stry  SH ianot 
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WE ARE COMPETING IN TODAY’S MARKET ON A GLOBAL BASIS. 
IF ALASKA AND OUR INDEPENDENT BUSINESSES ARE TO MEET 
THE DEMANDS OF THIS GLOBAL ECONOMY, WE BELIEVE WE 
MUST STABILIZE OUR ECONOMY THROUGH FISCAL RESTRAINT, 
A BALANCED BUDGET AND A HEALTHY ENVIRONMENT FOR 
BUSINESS. COMPREHENSIVE TORT REFORM LEGISLATION IS A 
CRITICAL COMPONENT NECESSARY FOR OUR FUTURE.

THE COST OF LITIGATION AND LIABILITY INSURANCE HAS A 
DRAMATIC IMPACT ON BUSINESS- BOTH LARGE AND SMALL. 
THE EVER-INCREASING PRODUCT LIABILITY, PERSONAL INJURY 
SUITS , AND UNPRETICTABILITY OF DAMAGE AWARDS HAS 
CAUSED COSTS TO SOAR.

OVER THE YEARS THE TORT LITIGATION SYSTEM HAS BEEN 

INCREASINGLY CRITICIZED BY MANY PUBLIC AND PRIVATE 
SECTORS. EFFORTS TO INSTITUTE CHANGE TO REDUCE 
OPPORTUNITIES FOR ABUSE, HOWEVER, HAVE 

BEEN HINDERED FEARING A CHANGE IN THE SYSTEM WOULD 
NOT ALLOW JUST COMPENSATION FOR INJURY.

LIMIT NON ECONOMIC DAMAGES.
• PROHIBIT PUNITIVE DAMAGES UNLESS MALICE OR 

CONSCIOUS ACTS SHOWING DELIBERATE DISREGARD FOR 
ANOTHER PERSON CAN BE SHOWN.

• LIMIT PUNITIVE DAMAGES.
• ALLOW JURIES TO BE INFORMED ABOUT AWARDS ALREADY 

COLLECTED BY CLAIMANTS FOR THE SAME INJURIES.

• ALLOW COURTS TO DECIDE EACH PARTY’S SHARE OF 
DAMAGES.

• PROVIDE MONETARY SANCTIONS AGAINST ANY ATTORNEY 
IN CIVIL CASES FOR FILING FRIVOLOUS, UNNECESSARY, 
AND/OR LEGALLY DEFICIENT PLEADINGS.

• BAR DAMAGE SUITS IF INJURIES WERE RECEIVED WHILE 
COMMITTING A FELONY.

2



• ESTABLISH GUIDELINES FOR THE QUALIFICATION OF EXPERT 
WITNESSES.

WE BELIEVE THE ABILITY TO RECOVER COSTS AND DAMAGES,
TO 3E MADE WHOLE, SHOULD BE PROTECTED. PUNITIVE 
DAMAGES SHOULD BE CAPPED BY A MULTIPLE OF ACTUAL 
DAMAGES, AND ASSESSED WHEN WILLFUL NEGLECT OR 
MALICIOUS INTENT IS PROVEN IF THE INTENT OF PUNITIVE 
DAMAGES IS TO PUNISH RATHER THAN REWARD, IT WOULD 
FOLLOW THAT A PORTION OF THE PUNITIVE DAMAGES COULD 
BE ALLOCATED TO THE STATE.

WE AGREE WITH THE GOVERNOR THAT ALASKA NEEDS TO SEND 
THE GLOBAL MESSAGE THAT WERE "OPEN FOR BUSINESS". THE 
ALLIANCE BELIEVES COMPREHENSIVE TORT REFORM IS A 
POSITIVE STEP TOWARD IMPROVING OUR BUSINESS 
ENVIRONMENT IN ALASKA

THE ALASKA SUPPORT INDUSTRY ALLIANCE STRONGLY 

SVFTORTS HQUSF P U L  W
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Continue to Close Alaska’s Fiscal Gap

Alliance members believe the health o f Alaska’s economy will be better served by closing the 
state’s fiscal gap and balancing the budget. Well defined fiscal restraint will provide a stable 
environment that allows businesses to plan for the future with confidence. It will encourage and 
promote business development and economic investment.

Our Legislature and Administration have made solving the state budget gap a priority. They have 
rallied to the concerns o f  the people o f Alaska. Fiscal responsibility is a priority! They realize 
their obligation to provide a  ntable economy in Alaska. State revenues depend on substantial 
private investments that will aid in closing our fiscal gap without the threat o f imposing new taxes 
or fees. Such investments in our natural resources will fuel the economy and provide Alaskans 
with jobs.

The Alliance supports this commitment to close the fiscal gap and balance the budget. We believe 
this action is necessary to insure continued growth in the days o f  declining oil revenues

A successful fiscal plan will require the state to develop and execute its budget without depleting 
its cash reserves. The Alliance will oppose any efforts to fill the fiscal gap by imposing . >ew taxes 
or fees without the prior implementation o f  substantial spending reductions.

The A  I l i a  n ee  s u p p o rts  th e  ag g re s s iv e  im p lem en ta t io n  o f  a  b a la n c e d  b u d g e t W e  
b e lie v e  f a  a t  th is  issu e  s h o u ld  b e  th e  f i r s t  o r d e r  o f  b u s in e ss  a n d  th e  h ig h e s t 
le g is la t iv e  p r io r i t y  f o r  A la s k a !



Develop Legislation to Encourage Oil and 
Gas Exploration, Development, and Production

Since Alaska must compete for petroleum and mineral investment dollars with other states and 
nations, our leaders must continue to devise attractive and innovative programs that will 
encourage environmentally safe exploration, development, production, and sales o f Alaska's oil, 
gas, and mineial resources.

The state must realize that oil and gas development presents unique economic opportunities that 
can continue to be a viable source o f revenue to the state. Continuing to explore incentive 
programs, regulatory review, and the permitting process are integral to the encouragement o f 
investment in Alaska.

The A ll ia n c e  b e lieves n ew  in n o v a tiv e  o i l  a n d  g a s  e x p lo ra t io n  d eve lo pm en t 
p ro g r a m s  w i l l b e n e fit  A la s k a  a n d  In d u s try  b y  in c re a s in g  s ta te  re v e n u e s  a n d  
c re a t in g  jo b s  f o r  A la s k a n s .

Develop Comprehensive Tort Reform Legislation
Government officials must continue to search for ways to reduce the cost o f  doing business in 
Alaska, including a comprehensive review o f liability laws affecting the economics o f  business.

The cost o f  litigation and liability insurance has a dramatic impact on busincsses-large and small. 
The ever-increasing product liability, personal injury suits, and unpredictability of damage awards 
has caused costs to soar. Tort reform legislation will help control these expenditures while 
assuring appropriate compensation for persons injured through the fault o f others.

The Alliance believes tort reform should:

* Limit noneconomic damages.
• Prohibit punitive damages unless malice or conscious acts showing deliberate 

disregard for another person can be shown.
• Limit punitive damages.
4 Allow juries to be informed about awards already collected by claimants for same 

injuries
* Allow ;ourts to decide each party’s share o f  obligation.
* Provioe monetary sanctions against any attorney in civil cases for filing frivolous, 

unnecessary, and/or legally deficient pleadings.
• Bar damage suits if injuries were received while committing a felony.
4 Establish guidelines for the use o f expert witnesses.

The A ll ia n c e  b e lie ve s  c om p reh en s iv e  t o r t  r e fo rm  is  a  p o s it iv e  s tep  tow a rd  
im p ro v in g  the  bu s in e ss  e n v iro n m en t in  A la s k a .
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R e p r e s e n ta t iv e  Gene T h e r r i a u l t
S t a t e ’ C a p i to l
Ju n eau ', Ak 99801-1182

D ear Rep T h e r r i a u l t :

T h is  l e t t e r  i s  to  s u p p o r t  HB 58. I am w r i t i n g  you b ec au se  
I  u n d e r s ta n d  y o u r co n u n ittee  i s  soon  to  have a h e a r in g  on i t .

B e s id e s  P e n a i r ,  I  have b een  d e le g a te d  by th e  A laska  A ir  
C a r r i e r s  A s s o c ia t io n  to  work to w a rd s  th e  a p p ro v a l o f  HB 58.

The A lask a  A ir  C a r r i e r s  m em bership  i*  w e ll  o v e r  one hun d red  
c. i r  c a r r i e r s  th ro u g h o u t th e  S t a t e ,  a l l  th e  way from  A laska  
A i r l i n e s  to  th e  s m a l l e s t  one a i r c r a f t  o p e r a t o r .  I can n o t th in k  
o f  any s i g n i f i c a n t  a i r l i n e  t h a t  d o es  n o t b e lo n g .

T h ere  a r e  o v e r  200 co m m u n itie s  th ro u g h o u t  th e  S t a t e  t h a t  
a r e  n o t  on any ro a d  sy s te m , th u s  a r e  t o t a l l y  d ep en d en t on o u r 
c o l l e c t i v e  s e r v i c e s  f o r  a l l  t h e i r  t r a n s p o r t a t i o n  n e e d s .

We a r e  b e in g  g r e a t l y  im p a ire d  by a la c k  o f  in s u ra n c e  
u n d e r w r i t in g  c a p a c i ty .  The p ro b lem  d r a m a t ic a l ly  e s c a l a t e d  
a  l i t t l e  o v e r  two y e a r s  ago when th e  BAIG ( B r i t i s h  A v ia tio n  
In s u ra n c e  Group) made a c o r p o r a te  d e c i s io n  to  c e a s e  w r i t in g  
com m uter a i r l i n e  in s u r a n c e  in  A la s k a . T here  i s  now no 
u n d e r w r i te r  in  E u ro p e , in c lu d in g  L lo y d 's ,  t h a t  w i l l  to u c h  u s .

T h is  i s  a  d i r e c t  r e s u l t  o f  th e  know ledge t h a t  A lask a  has  
a p o t e n t i a l  f o r  t h e .h i g h e s t  p u n i t i v e  damage aw ards in  th e  n a t io n ,  
seco n d  o n ly  to  A labam a,

The p l a i n t i f f s  a t t o r n e y s  w i l l  t e l l  you t h a t  r e l a t i v e l y  
few c a s e s  go to  j u r y  t r i a l ,  and  when th e y  do th e  am ounts aw arded 
hav e  n o t  been e x c e s s iv e .  T h e re  a r e  an sw ers  f o r  b o th  s ta te m e n ts .

Most c a s e s  a r e  s e t t l e d  o u t  o f  c o u r t  b e c a u s e , f o r  exam ple , 
a d e a th  lo s s  w ith  an econom ic v a lu e  o f  two m i l l i o n  d o l l a r s  w i l l  
be s e t t l e d  f o r  fo u r  m i l l io n  b e c a u s e  th e  d e fe n d a n ts  a r e  w e ll  
aw are  th e y  r i3 k  a much h ig h e r  aw ard , maybe e i g h t  m i l l i o n ,  i f  
i t  g e t?  to  a j u r y  in  A la sk a : T h is  i s  poG G ible even  w ith o u t
any f in d in g  o f  g ro s s  n e g l ig e n c e  o r  w i l l f u l  m isco n d u c t 1 So th e  
r e s u l t  was i t  s t i l l  c o s t  th e  d e f e n d a n t  ( u n d e r w r i te r )  tw ic e  as 
much aa i t  sh o u ld  h av e .

P e n a ir  i e  in  th e  m id d le  o f  j u s t  such  a s c e n a r io .  The 
i n i t i a l  l e t t e r  from  th e  p l a i n t i f f  a t t o r n e y  e s t im a te d  econom ic 
damage o f 2 ,8  m i l l i o n ,  th e n  b ra g s  t h a t  ho sh o u ld  be a b le  to  
g e t  12 to  16 m i l l io n  in  p u n i t i v e s ,  i f  i t  g e t s  to  a ju ry !
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PAGE TWO
As to  th o  p a s t  aw ards, I  s u s p e c t  th e  o n ly  c a se s  t h a t  do 

g e t  to  th e  t r i a l  s ta g e  a r e  th e  ones where th e  d e fe n d a n t has 
A s tro n g  c a s e .

Most o f us m id -s iz e d  c a r r i e r s  t r a d i t i o n a l l y  c a r r i e d  tw en ty  
m i l l io n  d o l l a r  CSX, (com bined s in g l e  l i m i t )  p a s se n g e r  l i a b i l i t y  
c o v e ra g e . But s in c e  th e  BAIG p u l le d  o u t CSL i s  n o t a v a i l a b l e  
a t  any c o 3 t.  P e n a ir  h as  been  l i m i t s '  to  one m i l l io n  p e r  s e a t  
f o r  th e  l a s t  two y e a r s ,  and o u r c o s t  f o r  th e  l a s t  renew al was 
o v er th r e e  m i l l io n  d o l l a r s  a n n u a l ly ,  o r  te n  p e rc e n t  o f  o u r g ro s s  
rev en u e ! Many o f  th e  s m a l le r  c a r r i e r s  have o n ly  f iv e  hundred  
th o u san d  p e r  s e a t ,  and some o n ly  one hundred  f i f t y  th o u sa n d .

I f  HB 58 i s  p a s s e d , i t  w i l l  a c t u a l l y  make more money 
a v a i l a b l e  to  com pensate  a c i t i z e n  h u r t  o r k i l l e d  in  an a i r c r a f t  
a c c id e n t .  T hat i s  b ecau se  u n d e r w r i te r s  w i l l  make h ig h e r  l i m i t s  
e a s i e r  and c h e a p e r  to  o b ta in .  C o n s id e r  a o n e -p la n e  o p e r a to r  
w ith  one hundred  f i f t y  th o u san d  p e r  s e a t ,  when he c r a s h e s  and 
k i l l s  someone th e r e  a r e  no o th e r  a s s e t s ,  so no m a tte r  w hat th e  
econom ic v a lu e  i s  th e r e  i s  no o th e r  money a v a i l a b l e .

In  th e  P e n a ir  c a s e ,  th e  econom ic v a lu e  a lo n e  i s  h ig h e r  
th a n  o u r in su ra n c e  a v a i l a b l e ,  (and th e r e  la  no e v id e n c e  of g ro s s  
neg ligences on o u r p a r t ) .  A d i r e c t  r e s u l t  o f  t h a t  i s  v/o hove 
exam ined our cu sto m er b ase  to  se e  w here we may be ex p o sed . In  
o th e r  words lo o k in g  f o r  h ig h  v a lu e  p e o p le , i f  you w i l l .  we 
have a c tu a l ly  r e fu s e d  s e r v ic e  to  some such  c u s to m e rs , so  some 
com panies a b i l i t y  to  do b u s in e s s  In  A laska i s  b e in g  r e s t r i c t e d  
by t h i s  in su ra n c e  p rob lem .

E n c lo sed  a r e  c o p ie s  o f  my co rre sp o n d e n c e  r e g a rd in g  t h i s  
s i t u a t i o n ,  as  w e ll  an a r e s o l u t i o n  p a ssed  by th e  AACA g e n e ra l  
m em bership a t  o u r r e c e n t  c o n v e n tio n .

We w i l l  c e r t a i n l y  a p p r e c ia te  any a s s i s t a n c e  you can  g iv e ,  
b e l ie v e  me HB 58 w i l l  go a lo n g  way tow ards b e n e f i t in g  anyone 
in  th e  S ta te  who h as  to  u se  a i r c r a f t  s e r v i c e s .

Very t r u l y  y o u rs

O rin  D S oybort 
P r e s id e n t

E n c lo su re s  (4)

CC: Hep Porter
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. RESOLUTION supporting sponsor substitute for HB58.
W HEREAS, the purpose for State involvement in aviation is to 

promote, encourage and develop aviation, {AS 02 .15 .010 ); and
W HEREAS, Alaskans rely on the aviation industry as their 

primary transportation source for persons, mail, food, shefor, health 
care and goods and services In general; and

WHEREAS. in the past decade the Alaska aviation industry has 
made significant progress and investment in developing a system 
which better meet* ;he transportation needs of our vast state; and

W HEREAS, b>e commercial air carrier industry in Alaska is 
suffering from a  l a *  o f Insurance underwriting capacity with 
insufficient limits of Hablilty to compensate Injured parties,

W HEREAS, passage of this bin wW benefit the traveling public 
by allowing more funds to be available to properly compensate 
injured parties fo r economic and non-economip damages,

THEREFO RE  SE  IT RESO LVED , the Alaska Air Carriers 
Association supports passage of sponsor substitute HB58.



JURY WEIGHS MAN'S CLAIM OF EAR DAMAGE

By LIZ RUSKIN 
Daily News reporter

A m an who was a passenger on a 1990 flight to Prudhoe Bay is 
asking an Anchorage jury for more than $13 million in  dam ages for 
injury to his ears he says he suffered because the plane's cabin 
was not properly pressurized.

Mickey Barrett, now  50, was a welder but says he can't work 
because of a ringing in  his ears, dizziness and balance problems.
He claims the injuries resulted from a descent into Deadhorse on 
Christmas Day aboard a. Convair 580. He is suing Era Aviation, the 
operator of the charter flight.

His lawyer, A ndrew  Kurzmann, told a Superior Court jury during 
closing argum ents M onday that the injuries cost Barrett his job, 
his family, and his ability to relate to his young son. Era 
Aviation has stripped Barrett of his dignity and self-respect, 
condemning him  to a sad, lonely life for his rem aining years, 
Kurzm ann said.

But Era's lawyer said Barrett's problems aren't related to the 
flight. The crew, attorney Robert Richmond said, noted nothing 
unusual in the cabin pressure, and there's no reliable evidence of 
problems aboard the flight.

"At no point during the f l ig h t ... was there ever any complaint 
made," Richmond to ld  the jury.

Barrett's trouble began before he got on the plane, Richmond 
said. He had already separated from his wife, and he 'd  received a 
job evaluation that said he had  difficulty concentrating on his 
work, Richmond said. Barrett also had  a cold and an ear infection 
when he got on the plane, the lawyer said. When you have a cold, 
it's hard  for your ears to handle flying under normal pressure 
conditions, and they will hurt, Richmond said.

Several of Barrett's co-workers were among the 40 passengers on 
the plane. A couple of them  corroborated his claim in court. One 
wom an who was on the flight testified that the pressure felt as if 
someone had pu t a hose in her m outh and turned it on.

Kurzmann said Barrett bears the hallmarks of an injury to the 
vestibule of the inner ear: vertigo, hearing loss, pressure, 
ringing.

"He plays the radio 24 hours a day just to (mask the noise,)" 
Kurzm ann said.

Richmond pointed out that Barrett continued working for the two 
weeks following the Dec. 25 flight, then took two weeks off in 
Oklahoma. W hen he retu rned  to the N orth Slope, he was fired from 
his job with Atlas W ireline for smoking a cigarette in a room



where explosives are stored, Richmond said. Then he returned to 
Oklahoma and applied for unem ploym ent compensation, claim ing he 
was fit and ready to return to work, Richmond said.

Kurzm ann asked for punitive damages equal to one year of era 's 
profits. As for assigning a value to Barrett's pain and suffering, 
Kurzmann said he once heard a seasick angler offer a skipper $200 
to turn  the boat around and return  to the Hom er harbor. Using that 
analagy, Kurzm ann argued the jury should make Era pay $200 a day 
for the 25 years of Barrett's rem aining life expectancy.

The jury began its deliberations M onday afternoon.



TONY KNOWLES, GOVERNOR

P.O. BOX 110800
JUNEA U, ALASKA 99011-0800
FHONE: (907) 465-2500
FAX: (907) 465-5442
TOD: (907) 465-543/

The Honorable Brian Porter 
Alaska State House of Representatives 
Capital Room 216 
Juneau, Alaska

Re: CS SSHB 58 (Judiciary) (Tort Reform)

Dear Representative Porter

You requested my comments on various items in the current version of the tort reform bill, CSSSHB 58 
(Jud) (“HB 58"), which I believe represent drafting errors and are not necessarily consistent with your 
intent, as expressed in your testimony and comments in the House Judiciary Committee.

In addition, I would like to l"ke this opportunity to set out several of the significant policy concerns raised 
by this bill. As I testified before the Judiciary Committee, I firmly believe that the bill developed by the 
Task Force and introduced by the Governor represents an effective, comprehensive, and meaningful 
approach to tort reform. That bill was arrived at after several comprehensive meetings, a great deal of 
debate, and with the input and research of experts in the field. It is the product of significant compromise 
on the part of representatives of all competing interests in this debate, and it is, quite frankly, 
disheartening to have this product cast off without appropriate legislative consideration. To the extent HB 
58 differs from that approach, these differences generally tend to be poorly conceived and represent 
extreme views, contrary to public policy and the interests of most Alaskans.

Technical Issues:

Section 5: Statute o( Repose. In previous versions of the tort reform legislation, the statute of repose 
proposal has included a provision permitting a contractual override of the time limit, an exemption that 
I understand the state and several municipalities routinely rely upon. At the hearing, you indicated that 
this was intended here. However, it is not included in the language currently in the bill, and there is some 
concern that without it a contractual override is impermissible.

Section 6: Special Statute of Repose for Minors. You stated that the intention of this change is to 
impact the statute of limitations for minors, not the statute of repose. But as drafted, it is a limiting statute 
of repose, more restrictive than the general one for adults contained in section 5. It is, in short, anti­
children, and the Department of Law believes that it is very likely unconstitutional on that ground.
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I think that; this change is unnecessary and that your concerns are already addressed in the bill. The 
general statute of repose of eight years would be applied to children as well as adults irrespective of the 
statute of limitadons, meaning that a child’s cause of action for birth injuries would be extinguished at 
age eight To make sure that this would be the court’s interpretadon, you could even make an amendment 
to AS 09.10.140 to clarify that the tolling of the statute of limitations for minority does not extend the 
statute of repose.

Section 9: Standard for Punitive Damages. The phrase being inserted should say "deliberate disregard 
of another person's rights" instead of “deliberate disregard of another person.’’ This is consistent with the 
case law, as most recendy expressed in the Chizmar case.

Section 11: Taxes on Award. I believe this secdon, allowing a defendant a deduction for taxes that 
would otherwise be payable were the award taxable, should only apply to damages for tradidonally 
taxable compensatory damages, such as damages for lost wages. It should not apply to compensation for 
medical costs incurred. As written, a verdict for medical reimbursement only could have a deducdon 
applied, leaving the vicdm without full compensadon for his medical expenses.

Section 15: Collateral Benefits. The last sentence in proposed AS 09.17.070(b), which allows a 
plaintiff to submit evidence of payments made for the purchase of the collateral source, is apparendy 
meaningless and probably should be removed. Under (a) and the first part of (b), the amount paid by the 
collateral source is automadcally deducted from the judgment, irrespective of the amount paid by the 
plaintiff for the benefit.

Sections 20: Expert Witness Qualifications. This section is unclear and needs substantial work. Is this 
section targeting medical malpractice, or all professional malpractice? And who is a “professional”; is 
the term linked to licensure (e.g., barbers and hairdressers, architects, marine pilots); does it include 
attorneys? And since Alaska does not have any such thing as “board certification” (in most profession, 
that is done by private associations), what is meant by “recognized by the state”? If this contemplates that 
the Division of Occupational Licensing will be required to evaluate and "recognize” various professional 
associations’ certification programs, it will require expertise and analysis far beyond that which the 
division currently has, and there will be a substantial fiscal note attached to this bill.

This section is also troubling in its application. When the Task Force reviewed these concepts, Dr. 
Wilson noted the problems associated with its implementation in a state as small as Alaska. For example, 
he stated that there are only three neurosurgeons in Alaska, and two are partners. Thus, if any one of the 
three is involved in a lawsuit, the pool of available experts is either one or two, they will certainly have a 
conflict of interest, and they may be unwilling or unable to testify. Under current law, the other party 
could hire an internist or other surgeon to testify. But if this provision is adopted, the only option would 
be to find a “hired gun” from Outside, which even you have admitted is not a desirable situation.

The solution is really quite simple: remove proposed AS 09.20.185(aXl) and (3), but leave in (2), thereby 
requiring that the expert be trained and experienced in the relevant discipline, but not necessarily 
“licensed” or “board certified.”

Significant Policy Concerns:

2



Sections 5 & 6: Statutes of Repose. As you know, Governor Kriowles vetoed last year’s ton reform 
legislation,, stating that although he supports meaningful tort reform, it must preserve the ability of 
Alaskan victims to be compensated for injuries caused by others. Nothing flies in the face of this goal 
more than statutes of repose, which can cut off a person’s right to compensation even before they are 
injured. Such statutes are likely ’.nconstitutional and certainly bad public policy. As discussed above, the 
special, shorter statute of repose for children is particularly troubling. In addition, the exceptions for 
“fraud or collusion” of parents or guardians will likely lead to litigation between parents and their 
children, and against the state in cases where die state has (or had) custody of the injured child.

Section 8: New Cap on Noneconomic Damages. These proposed caps on non-economic damages are 
irresponsibly low, designed to penalize not the victim of a minor injury (who will be fully compensated 
in any event), but only those severely injured by another’s wrongdoing. Furthermore, the exceptions for 
spinal injuries are irrational; why should someone have a higher cap if one loses the use of a limb due to 
a spinal injury, but not if the limb is cut off? Why is the use of one arm deemed more serious than the 
loss of one’s sight? I believe that if the legislature is going to impose a graduated scale of caps, either the 
application of the scale to individual cases should be left with the jury, as under current law, or the scale 
has to bear some rational relationship to die severity of the injury, as is done under the workers’ 
compensation system. Finally, it must be noted that empirical studies have demonstrated no connection 
between the existence of damage caps and the amount paid for liability insurance rates.

Section 10: Punitive Damages. Although much like the proposal put forth by the Task Force, your 
proposal has a serious flaw that I believe should be reconsidered. As drafted, the higher caps on punitive 
damages would only apply .where prior serious injury had occurred due to similar, profit-motivated, 
actions. What is the rationale for the repeat offense requirement? If a person consciously, knowingly, 
and maliciously constructs a bridge or a roof contrary to legitimate requirements, simply to pocket the 
material or construction savings and in spite of known risks of potential serious injury or death, that 
person should not be able claim the lower caps.

Also, the provision for the transfer of 50% of any punitive damages to the. state treasury, although perhaps 
reasonable public policy, has a practical problem. Any time a jury awards punitive damages, the state’s 
portion becomes simply a settlement fund to be split between the parties. For instance, if a jury awards 
$200,000 in punitive damages, the defendant’s attorney will simply call the other party and agree to settle 
for $150,000 (splitting the state’s share), with an agreement that the entire amount will be considered 
compensatory diunages. I seriously doubt whether the state would ever realize any recoveries under the 
provision in this bill.

Section 15: Collateral Benefits. What is the problem that this section is trying to fix? The elimination 
of subrogation rights is merely a tradeoff between various insurance companies. To the extent that there 
may be savings realized to the property and casualty carriers, they will be at the expense of the health 
insurers. In fact, because the state is the largest health insurer in the state (and is moving toward self- 
insurance for health), this section may have a significant unintended consequence of raising health 
insurance costs and premiums for the state and its employees.

Sections 16-18: Apportionment of Fault. As you know, the Task Force struggled with these issues at 
length, eventually rejecting them. Of principal concern is the allowance that non-parties who are not even 
subject to the court’s jurisdiction can be found partly responsible, thereby reducing the plaintiff s rightful
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compensation. As Representative Croft pointed out, this section invites abuse by defense lawyers, 
making false accusations about any number of non-parties in order to reduce their own client’s 
responsibility.

These provisions are especially onerous in light of the proposed changes to the offers of judgment rules.
This best can be demonstrated by example. Assume P sues D for injuries sustained when D struck P with 
his automobile. D then claims that the state should be liable because the road was not properly 
maintained, or alternatively that the responsibility lies with the Seattle used car salesmen or the Japanese 
automaker because the steering mechanism was defective (a good defense lawyer could come up with any 
number of possibilities). To the extent that the people D accuses are beyond the reach of the court, such 
as the salesman and possibly the automaker, D has a free rein to claim anything. As for the condition of 
the road, P is left little choice but to sue the state. The state’s attorney, however, will then immediately 
serve an offer of judgment in the amount of $100. P’s dilemma is this: if he accepts the offer and 
dismisses the state (because he actually agrees that the state is not responsible), D will continue to assert 
the state’s fault, and P will have to try to defend against that position without the state’s help. On the 
other hand, if P rejects the offer in order to keep the state in the case, even though he thinks there is no 
state responsibility, he risks having to pay the state’s full attorney fees and costs. As the Task Force 
rightly concluded, this is unfair.

Section 21: Offers of Judgm ent Although the goal of encouraging early settlements is laudable, this 
section goes too far. It is not uncommon for defense attorneys to expend far in excess of a case’s value, 
simply to “prove a point” (plaintiffs’ attorneys do not have the same incentives, so die same cannot 
generally be said of them). Our current system, with definite awards under Rule 82 in most cases, acts as 
a reasonable but not unfair disincentive to so-called “frivolous” lawsuits. To create a situation where a 
party is at risk for fees far in excess of the potential value of the case makes it virtually impossible for the 
small guy to bring even valid claims, and grants the large insurance carriers a tool to coerce beneficial but 
unjustified settlements.

Section 36: ER Doctors. This provision, overruling Jackson v. Powers, was also rejected by the Task 
Force, because when people go to an emergency ward, they expect to receive treatment from the hospital, 
not a particular doctor. But even more disturbing is the very low insurance requirement contained in the 
bill. In the emergency room, we are likely dealing with serious injuries, and the medical expenses of an 
injury incurred there could easily use up $500,000 before any consideration is made for other 
compensatory damages. The Task Force, in considering this provision, learned that the hospitals in 
Anchorage already require their ER doctors to carry $1 million/$2 million in E&O coverage, and we were 
told by the :.iedical community that insurance in those amounts was readily available to any ER doctor in 
Alaska. Requiring anything less, especially where the hospital will not be able to be held liable, is 
unconscionable and can only be designed to hurt victims in serious cases.

Section 62: ADR. I must also make a pitch for inclusion of an ADR pilot program in the bill. I 
understand that the Court System has threatened a significant fiscal note if the provisions contained in the 
Task Force bill are adopted. Suffice it to say that their threats are unfounded. You have indicated to me 
that you support ADR; if so, why not include it here, in a bill that has a reasonably good chance of 
passage? In crafting the proposal for the Task Force, the Procedures Subcommittee was very much 
aware of the Court System’s threats, and we worked very hard to minimize the financial impact of the 
pilot program. If a pilot program is included in this bill, I would be very happy to work with you in
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reviewing and analyzing any fiscal notes relating to this section, in order to minimize any impact on the 
state treasury.

I must also respectfully disagree with some comments you made at the conclusion of the Judiciary 
hearing (and which I have since heard you repeat on Gavel-to-Gavel and before the AARP board), in 
which you stated that the reason the Task Force did not come up with more recommendations was 
because of the requirement of approval by a super-majority before a recommendation could go forward. 
It was unfortunate that you were unable to attend the final Task Force meetings, when the votes on these 
important issues were taken. I have, in my file, the voting results for each item on the Task Force agenda. 
Only once was a recommendation rejected where the recommendation received more than half of the 
votes. That recommendation related to the statute of repose, where the vote was 10-7 in favor, but that 
was a far less onerous proposal than the one in this bill: it was for a 10-year statute of repose that tolled 
for minors and incompetents. Provisions relating to allocation of fault were rejected 8-9, and the section 
to overrule Jackson v. Powers was withdrawn by unanimous consent. No other recommendations even 
made it out of committee, nor were any that were rejected in committee offerred to the full Task Force. 
The proposal relating to expert witness qualifications was rejected unanimously by the Procedures 
Committee, and proposals relating to collateral benefits and periodic payments were rejected unanimously 
by the Damages Committee.

I think we both agre, that tort reform is necessary. However, I firmly believe that the general approach 
adopted by the Task Force -  to reduce the time and expense of litigation for all parties while continuing 
to protect the rights of all Alaskans -  is superior to the approach taken in HB 58, which appears designed 
more to protect insurance companies at the expense of innocent Alaska victims, i encourage you to 
rethink your approach.

Please feel free to contact me at any time to discuss these or related issues.

Sincerely,

Bush
v^feputy Commissioner

cc: Representative Mark Hanley, Co-Chair, House Finance Committee 
Pat Pourchot, Legislative Director, Governor’s Office 
Attorney General Bruce Botelho
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March 12, 1997

Representative Gene Therriault 
Co-Chair, House Finance Committee 
Alaska House of Representatives 
State Capital 
Juneau, Alaska 99801

Re: HB 58

Dear Representative Therriault:

I am writing to you on behalf of State Farm Mutual Automobile Insurance Company and 
State Farm Fire & Casualty Company, State Farm Mutual presently has approximately 32 percent 
of the automobile insurance market in the state o f Alaska. State Farm Fire & Casualty has 
approximately 43 percent of the homeowners’ market. Coiicctively S'ate Farm has had significant 
experience with Alaska’s civil justice system which goes lack for ai least 25 years. It is from this 
perspective that we offer our comments regarding the bill presently before you.

State Farm I. 'utual is a mutual company, which means it is owned by its policy holders. The 
premiums it charges its Alaska policy holders are determined primarily by its loss experience in 
Alaska. When State Farm’s loss experience in Alaska has been better than expected, State Farm 
has returned premiums to its policy holders. In November o f 1987 State Farm Mutual returned
3.3 million dollars to its Alaska policy holders. In November o f 1988, State Farm Mutual 
returned 3.1 million dollars to its Alaska policy holders. Since then, State Farm’s loss experience 
in Alaska has worsened. Over the years 1992-96 State Farm Mutual experienced a pure 
underwriting loss of approximately 1.8 million dollars. Over the same years, State Farm Fire and 
Casualty experienced a pure underwriting loss of approximately 23 million dollars. Although 
there are signs that this trend is changing, these losses have been disturbing.

We offer this information because there has been testimony that insurance rates in Alaska are set 
on a national level and that nothing done in Alaska will affect the price of insurance in Alaska.
We strongly disagree with this proposition. As set forth above, our rates in Alaska are 
determined primarily by our loss experience in Alaska. The fact that we have returned significant 
amounts o f money to our Alaska policy holders is irrefutable evidence of this. Other mutual 
companies have also returned money to their Alaska policy holders.
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March 12, 1997

Representative Gene Therriault 
Co-Chair, House Finance Committee 
Alaska House of Representatives 
State Capital 
Juneau, Alaska 99801

Re: HB 58

Dear Representative Therriault:

I am writing to you cn behalf of State Farm Mutual Automobile Insurance Company and 
State Farm Fire & Casualty Company. State Farm Mutual presently has approximately 32 percent 
of the automobile insurance market in the state of Alaska. State Farm Fire & Casualty has 
approximately 43 percent of the homeowners’ market. Collectively State Farm has had significant 
experience with Alaska’s civil justice system which goes back for at least 25 years. It is from this 
perspective that we offer our comments regarding the bill presently before you.

State Farm Mutual is a mutual company, which means it is owned by its policy holders. The 
premiums it charges its Alaska policy holders are determined primarily by its loss experience in 
Alaska. When State Farm’s loss experience in Alaska has been better than expected, State Farm 
has returned premiums to its policy holders. In November o f 1987 State Farm Mutual returned
3.3 million dollars to its Alaska policy holders. In November of 1988, State Farm Mutual 
returned 3.1 million dollars to its Alaska policy holders. Since then, State Farm’s loss experience 
in Alaska has worsened. Over the years 1992-96 State Farm Mutual experienced a pure 
underwriting loss of approximately 1.8 million dollars. Over the same years, State Farm Fire and 
Casualty experienced a pure underwriting loss of approximately 23 million dollars. Although 
there are signs that this trend is changing, these losses have been disturbing.

We offer this information because there has been testimony that insurance rates in Alaska are set 
on a national level and that nothing done in Alaska will affect the price of insurance in Alaska.
We strongly disagree with this proposition. As set forth above, our rates in Alaska are 
determined primarily by our loss experience in Alaska The fact that we have returned significant 
amounts of money to our Alaska policy holders is irrefutable evidence of this. Other mutual 
companies have also returned money to their Alaska policy holders.
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We believe this legislation will improve our loss experience in Alaska. Improvement in our loss 
experience will be reflected in the premiums we must charge for our products. We believe this to 
be true for many other companies as well.

There are several provisions o f this legislation we wish to comment specifically on. One of the 
sections we feel strongly about is Section 10 , which is the limit on punitiye damages. We see 
punitive damage claims frequently. Without exception these claims are time consuming and 
expensive to defend. Although these cases are most often successfully defended, they nonetheless 
impose a tremendous burden. The limitation contained in this bill, which we fully support, would 
lessen this burden.

In prior hearings there has been much argument to the effect there are not documented instances 
o f adverse jury verdicts indicating there is a problem with punitive damages. We have enclosed a 
copy of a study by Steven Hayward, The Role of Punitive Damages in Civil Litigation: New 
Evidence From Lawsuit Filings. This paper provides empirical support for whai we have been 
saying all along: the issue is not necessarily the number of adverse verdicts, but the number of 
claims which are made. Each such claim has to be defended. Each has the potential o f effecting 
the value of the underlying claim for compensatory damages. Each imposes a cost. It is no 
surprise to us that this study found that punitive damages claims on average take one-third longer 
to resolve and play a significant role in the settlement process. This reality is ignored by those 
who choose to focus only on actual verdicts.

The second issue we feel strongly about is the several liability provision contained in Sections 16- 
18. In 1988, the voters in Alaska adopted pure several liability through the initiative process.
The ballot told the voters that the “initiative would make each party liable only for damages equal 
to his or her share of fault”. This initiative was approved by approximately 75% o f the voters.
Five years later the Supreme Court ruled that fault could be apportioned only to those who were 
formally named as parties to the action. Thus instead of a party being liable only for damages he 
or she caused, a party can now be held liable for damages caused by the fault of another. We 
believe this to be contrary what the voters were told in 1988.

We have heard the argument that if these changes are adopted, a defendant may try to blame a 
non-party for a loss and that a plaintiff will be forced to defend an “empty chair” from claims that 
are for the first time made at trial. We believe this is a specious argument. The basis for any such 
claim would have to be disclosed at the very outset by Rule 26 of the Rules of Civil Procedure.
The usual discovery would also require disclosure of such a claim. There is simply no basis for 
the argument that such claims could be raised for the first time at trial.
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The essence of several liability is that each party should be held liable only for his or her share of 
fault and no more. Although it is difficult to argue with the fairness o f such a fundamental 
proposition, the overwhelming approval the voters gave to the 1988 initiative shews the public’s 
agreement with this proposition. Any mechanism which serves to reallocate fault so that one 
party ends up bearing the consequences of someone else’s conduct is unfair and contrary to the 
expressed intent of the voters. Sections 16 and 17 will simply insure that the intent o f the voters 
is implemented and accordingly is a provision we fully support.

Section 21 of this bill will dramatically change the law on offers of judgment so there is a 
significant incentive to evaluate one’s position early and in a responsible way. This section simply 
provides that if a party betters by more than 5% an offer of judgement entered within 60 days of 
initial disclosures, that party may recover reasonable actual attorney fees. There is no such 
present incentive in the law.

The final section we wish to comment on is Section 48. which provides a certain deterrent for 
those that come to court and intentionally make false statements of material fact. We do not 
believe this provision to be controversial and again believe it is hard to argue with the logic of 
such a concept.

There are other portions of this legislation that are important in that they remove windfalls which 
are currently in the system. Examples of this include Section 23, which provides for a floating 
rate of prejudgment interest, Section 24, which provides that prejudgment interest may not be 
awarded on future damages and Section 11, which reduces future wage loss claims by the amount 
one would have to pay for income taxes. Each of these provisions is fair. Each will reduce a 
windfall currently present in the system. Each will help to further the goals this legislation seeks 
to accomplish.

We thank you for the opportunity to comment on this legislation. If you have questions, please 
let us know as we will be happy to respond.

Sincerely,
LESSMEIER & WINTERS

Michael L. Lessmeier

cc: Rep. Brian Porter

311GT.WPD
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HIGHLIGHTS:

• This study offers new data on the frequency and the 
effects of punitive damages, based on a detailed review 
of more than 1000 lawsuits filed  and concluded in San 
Francisco County Superior Court.

• Punitive damages are dem anded in 27 percent of all 
cases where they are conceivably recoverable.

• Lawsuit filing data show that business and 
governm ent defendants are four times as likely  as an 
individual defendant to face a law suit that dem ands 
punitive damages.

• Lawsuits that include punitive damage dem ands 
take one-third longer to resolve than suits w ithout 
these dem ands. The average law suit in our 1000 case 
sam ple took 15 months to resolve; cases w ith  punitive 
damage dem ands took an average of 21 m onths to 
resolve.

* Steven Hayward is vice president, research for the 
Pacific Research Institute. W illiam S. Loughman, an 
attorney and senior fellow in legal studies for the Pacific 
Research Institute, conducted the research into lawsuit 
filings.
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• Punitive dam age dem ands p lay a significant role in the out-of-court 
settlem ent process, w here  the vast m ajority of law suits are settled. 
Punitive dam age dem an d s tilt the playing field in favor of dem anding 
parties, and increase out-of-court settlem ent amounts.

• Studies of p u n itiv e  dam age ju ry  verdicts have been interpreted to 
suggest that the  risk  of receiving an adverse punitive dam age 
judgm ent is rem ote. C loser scrutiny of the data, we argue, will show 
that the p robab ility  of punitive  dam age award.*: is vastly understated by 
these studies, in  p a rt because the data have been im properly qualified.

Introduction

The controversy over punitive  dam ages in civil litigation has centered 
around th t lumber of punitive  dam age aw ards, and the dollar am ounts of 
such aw ards. Com prehensive d a ta  on this issue are scarce because there is no 
complete statistical database of trial verdicts. However, we believe that 
the focus of research on the num ber of punitive dam age verdicts is misplaced 
to some extent. Focusing only  on  trial verdicts understates the scope and 
nature of the problem  because the overw helm ing majority of all lawsuits are 
resolved ou t of court. A ccording to surveys of lawsuits, less than 2 percent of 
all cases go to trial. Looking only at the 2 percent of cases that reach a jury is 
like looking only at the visible tip of a large iceberg: it ignores the larger 
unseen p a rt below the w ater line that may do m ore harm. Thus, to argue that 
punitive dam age awards are rare  is to miss an obvious point: jury verdicts of 
any kind are rare. No one w o u ld  say, however, that because jury verdicts are 
rare, law suits themselves are  insignificant or costless. Yet this is the inference 
that has been draw n from various punitive dam age studies that focus only on 
trial verdicts.1

The right question to ask a b o u t the d v il litigation process is: what is occurring 
in the other 98 percent of cases that are resolved out-of-court? Because 98 
percent of cases are resolved ou t of court, it is im portant for researchers and 
for public policy makers to understand  w hat is going on in these cases, and 
how  the legal rules, in d u d in g  the relative probability of punitive damages, 
affect the outcom es of the negotiation  process for out-of-court settlements.

A large proportion of law suits today  in d u d e  punitive damage demands.
Because 98 percent of law suits are resolved out-of-court, an im portant 
threshold  question to an sw er is: Do punitive damage demands in lawsuit 
filin g s  have a significant effect on the out-of-court settlement process?

1 For example, the recent federal Department of Justice estimates of dv il suit verdicts in state 
courts, discussed below, generated numerous newspaper headlines to the effect that "punitive 
damages are rarely awarded."’
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In an  a ttem pt to shed light on  this question , the Pacific Research Institu te  
conducted  a detailed exam ination of m o re  than  1000 law suit filings in  San 
Francisco County Superior C ourt. W e conclude that punitive d am ages are 
used  as a w eapon to generate  m ore favorable  oui-of-court settlem ents, 
especially  against business and  governm en t defendants.

What Lawsuit Filings Data Tell Us
M ost punitive dam age stud ies  focus o n  verd ic ts  in the handfu l of cases that 
p roceed  to trial. There are no  em pirical s tud ies  that exam ine h ow  often, and  
against w hom , punitive dam age d em an d s  are em ployed.

•

In an  a ttem pt to shed light on  these issues, w e have scru tin ized  a m o n th ' > 
w orth  of law suits filed betw een  January  2, 1991 and February 1, 1991 in  th> 
Civil D ivision of the C alifornia S uperio r C o u rt for the C ounty  of San 
Francisco. There w ere 1,024 law suits filed  in this venue d u rin g  this tim e 
period . O ur analysis seeks to determ ine w h at patterns exist w ith  respect to 
the d istribu tion  of claims for pun itive  dam ag es  and statu torily  m an d a ted  
m ultip le  dam ages. We review ed each case to determ ine the type of case, the 
p rinc ipa l cause of action claim ed, w h e th e r pun itive  dam ages w ere  d em an d ed , 
how  the case was resolved, and  how  long  it took to resolve. W e picked  cases 
from  1991 because over 98 percen t of cases from  this time period  had  been  
resolved, either by trial, settlem ent, o r d ism issal, so m ost could be traced ou t 
to their conclusion. (A com plete descrip tion  of the m ethodology used  in 
survey ing  and classifying these cases is available upon request.)

The h ighlights of the analysis of these cases include:

• 78 percent of all punitive dam age dem ands were filed against a 
business defendant (See Figure 1 below.)

• Governm ent defendants face pun itive  dem ands in m ore than  one- 
th ird  of lawsuits filed against governm ent agencies. (See Table 1 
below.)

• Lawsuits that include punitive dam age dem ands take about six 
m onths longer to resolve than  law suits that do not include punitive  
damage demands.

• The probability of a punitive dam age award if a case proceeds to trial 
is 14 percent or higher. For business defendants, the probability  is more 
than  20 percent.
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Of the 1,024 cases w e exam ined, n ine (9) cases were designated by the co u rt as 
"sea led" and w ere unavailab le  for s tu d y . This left a pool of 1,015 law suits for 
study . 537 of these 1,015 cases, or 52.9 percent, were based on one of three 
p rinc ipa l causes of action  w here p u n itiv e  dam ages are recoverable:

1 ) com m on law  tort;
2 ) s ta tu to ry  tort o r o th er s ta tu to ry  civil action; or
3) contract.*

The rem ain ing  d v il  filings w ithL t th is poo l— 478 cases—consisted of d v il  
law  categories w here pun itive d am ages are  not available or only very  rarely  
available. These categories include eq u ity  causes of action (such as requests 
for a tem porary  restra in ing  order); fam ily  law  m atters (chiefly d isso lu tion  of 
m arriage proceedings); and  d v il p e titio n s  (such as a nam e change, to confirm  
an  arb itra tion  aw ard , or to com pel a n  a u d it entry).

P unitive dam age d em an d s w ere in d u d e d  in 145 of the lawsuits. This 
represen ts on ly  14 p ercen t of the to ta l pool of lawsuits, but 27 percent of the 
su its in  areas w here pun itiv e  dam ages are generally available (145 ou t of 537). 
Of these 145 filings, 112 or 78 percen t w ere filed against a business defendant. 
This b reak d o w n  is d isp layed  in F igure 1 below.

Figure 1: D is tr ib u tio n  of P un itive  D am age D em ands by Type of D efendan t

* Although punitive damages are not normally recoverable in contract lawsuits, many contract 
suits nowadays include secondary causes of action, such as fraud or "bad faith," which can 
suffice as a basis for punitive damages. For this reason, contract cases have been induded in the 
pool of cases which can potentially involve a viable daim  for punitive or statutory damages.



O f the 1,015 cases review ed, only  22 w en t to trial, or 2.1 percent. This is 
com parab le  to the trial ra te  estim ated  in  the Departm ent of Justice study , and 
is consisten t w ith  m ost stud ies of law su its . Seventeen of these 2 2  cases w ere 
tort, s ta tu to ry , o r  contract cases (in w hich  punitive dam ages m ay be alleged). 
O f these 17 cases, seven  w ere court trials (heard  by a judge instead of a jury) 
an d  10 w ere  ju ry  trials. Business en tities w ere the prim ary defendan t in 11 of 
the 17 trials; go v ern m en t entities an d  ind iv iduals were nam ed as the p rim ary  
d e fen d an ts  in three trials. Six of the 17 cases (two court trials, and  four jury  
trials) included  p u n itiv e  dam age d em an d s. Two of the 17 cases settled  during  
trial. O f the rem ain ing  15 cases, p lain tiffs w on in seven of the trials, w hile 
d e fen d an ts  w on eight. N o p u n itiv e  d am ages were aw arded in  these verdicts.

Table 1 categorizes cases according to the type of prim ary designated  defendant 
(in d iv id u a l, b u sin ess  entity , g o v e rn m en t entity , and non-profit organization). 
Table 2 d isp lays the sam e data accord ing  to type of case instead of type of 
d e fen d an t. The d a ta  in  these tables dem onstra te  that punitive dam ages are 
o v erw h elm in g ly  alleged  against b u sin ess  entities. Businesses face punitive 
d am ag e  d em an d s ro u g h ly  four tim es as often  as individuals.

Government Agencies Frequently Targeted
A n o th er rem arkab le  featu re  is a p p a re n t in  Table 1: G overnm ent entities face 
p u n itiv e  d am ag e d em an d s m ore than  one-th ird  of the time (35 percent). 
W hile d efenders  of pun itive  d am ag es a rg u e  that punitive aw ards are 
necessary  to p rev en t allegedly gross negligence, malice, or w illful harm  by 
businesses, such  m alicious b eh av io r can hard ly  be just as frequently  alleged in 
g o v ern m en t. But governm en t en tities, like businesses, are perceived  to have 
"d eep  pockets" an d  m ake a ttractive targets for punitive dam age dem ands. 
T hus, taxpayers, and  no t ju st business interests, bear the direct cost of 
p u n itiv e  dam ages. M any of the law su its  b rough t against governm ent, and  
d e fen d ed  a t taxpayers ' expense, are  p a ten tly  frivolous. For exam ple, in one 
case from  o u r research , Buford v. C a lifo rn ia  Department o f Real Estate, the 
p la in tiff  d em an d ed  $3 m illion in  p u n itiv e  dam ages because the agency had  
re fu sed  to g ran t h im  a real esta te  license. The Departm ent of Real Estate had 
to an sw er the su it in  court, p o in tin g  o u t th a t the plaintiff w as a convicted 
fe lon .

A n o th e r no tab le  s u it  w as Shervin v. C a lifo rn ia  State Police. A lleging that 
five state police officers had  b u rs t in to  his hom e w ithout a w arran t b u t on the 
d irec t o rd ers  of G overnor D eukm ejian , Shervin dem anded pun itiv e  dam ages 
b ased  on  seven  d ifferen t allegations, inc lud ing  "organized conspiracy, 
racketeering  a n d /o r  extortion, to  su b v e rt the court and to obstruct justice."



A dditional allegations induded  "torture," and the ciccusation that the 
California State Police were engaged in "an extensive, continued and 
perpetual gigantic organized conspiracy" of an unspecified nature. This was 
the fourth such law suit Shervin had brought against various governm ent 
agendes in recent years, all defended at taxpayer expanse.

Table 1: Civil Litigation Filings in Common Law Tort, Statutory Tort, and 
Contract Cases, and Punitive or Statutory Damage Claims Frequency by 
Category of Primary-Designated Defendant, 1991

INDIVIDUALS (as primary-designated defendant)
Punitive damages

Category of case: Total # of cases: demand induded:
Common law tort 169 16
Statutory tort/actions: 1 0
Contract 34 5

Totals: 204 21
Frequency of punitive damage daims: 10.29%

BUSINESSES (as primary-designated defendant)

Category of case: Total # of cases:
Punitive damages 
demand induded:

Common law tort 184 74
Statutory tort/actions: 26 19
Contract 80 20

Totals: 290 113
Frequency of punitive damage daims: 38.97%

GOVERNMENT ENTITIES (as primary-designated defendant)

Category of case: Total # of cases:
Punitive damages 
demand induded:

Common law tort 25 6
Statutory tort/actions: 6 4
Contract 6 3

Totals: 37 13
Frequency of punitive damage claims: 35.14%

NON-PROFIT ENTITIES (as primary-designated defendant)

Category of case: Total # of cases:
Punitive damages 
demand induded:

Common law tort: 
Statutory tort/actions: 
Contract 

Totals:

5 
0 
1
6

0
0
0
0Frequency of punitive damage daims: 0%



Table 2: D istribution of Punitive and Statutory Damages C laim s Am ong Civil 
Filings by Category of Lawsuit,, 1991

Com m on Law Tort Cases

Totals 
P.D.s as %

Primary Designated Defendant 
(Punitive Damage Claims in Parenthesis)

Individual | Business | Gov't Entity Non-Profit
169 (16) 184 (74) 25 (6) 4 (0) 1 

9.47% 40.22% 24.0% 0%
PDs for all common law tort cases: 24.87% (96/382) ;

Statutory Tort Cases

Totals 
P.D.s as %

Primary Designated Defendant 
(Punitive Damage Claims in Parenthesis)

Individual Business | Gov't Entity Non-Profit
1 (0) 26 (19) 6 (4) 0 (0) 

0% 73% 66% 0%
PDs for all statutory tort cases: 66% (23/33)

Contract Cases
Primary Designated Defendant 

(Punitive Damage Claims in Parenthesis)
Individual 1 Business | Gov't Entity Non-Prc t

Totals 
P.D.s as %

34 (5) 
14.71%

80 (20) 6 (3) 1 (0) 
25% 50% 0%

PDs for all contract cases: 23.14% (28/121)

Duration: Punitive Cases Take Longer to Resolve
A nother significant finding of this sample o f  lawsuit filings concerns the 
average duration of the cases. We assigned a duration value to each case in 
the sample. The purpose of this analysis w as to gauge the length  of time until 
each case was resolved, and  to see w hether lawsuits that included punitive 
dam age dem ands were concluded more quickly or less quickly than lawsuits 
that d id  not dem and punitive damages. O ur analysis of the duration  of cases 
show ed that lawsuits that d id  not include a punitive dam age dem and were 
concluded in an average of 15 months, while punitive dam age law suits 
required  an average of 21 m onths to conclude—a six m onth difference.

It is difficult to know w hether this distribution of case filings, punitive 
dam age dem ands, and  average duration to resolution holds constant in the



case filings in other jurisdictions. But for purposes of illustration only, if this 
distribution were roughly sim ilar in all the jurisdictions covered in the 
Departm ent of Justice estim ates, it w ould suggest that a business defendant 
facing a punitive damage dem and  w ould have about a 14 percent probability 
of receiving an adverse punitive  dam age judgm ent at trial—substantially  
higher than the 5.9 percent of trials that resulted in punitive dam ages in all of 
the trial verdicts considered as a whole in the DoJ study.2 It should be 
em phasized here that m any of the 75 counties included in the DoJ study, such 
as W ashington state counties, do  not allow or severely restrict punitive 
dam ages, so the overall probability  in  areas allowing punitive dam ages is 
certainly much higher than 14 percent.

Asking the Right Questions: The Dynamics of Lawsuit Settlement
To appreciate fully the significance of the findings of our analysis of law suit 
filings, it is necessary to understand  how punitive damage dem ands may 
affect the calculus of out-of-court settlem ent demands. A review of the 
scholarship about this subject w ill establish the following conclusions:

1. The unpredictability of a prospective punitive damage award 
contributes significantly  to the uncertainty (and therefore the risk) of a 
court trial outcome.

2. Both the uncertainty posed by  the prospect of unlim ited punitive 
damages, com bined w ith  the relative probability  of a punitive damage 
award if a case goes to ju ry  trial, provide litigants who dem and 
punitive dam ages w ith  po ten t leverage against risk-averse defendants, 
and tip the balance in  settlem ent bargains in favor of litigants w ith  
weak or even frivolous cases.

As mentioned previously, concentrating on trial verdicts overlooks "w here 
the action is" in civil litigation: out-of-court settlements. We are not 
suggesting that verdicts are unim portant. To the contrary, punitive dam age 
verdicts are like the tip of the proverbial iceberg. The small num ber of trials 
affect decisions in the vast m ajority of lawsuits that do not proceed to trial. 
Verdicts are "inform ation signals" for litigants. Even Stephen Daniels and

2 The calculation for this figure is as follows: In our case sample, 38.5 percent of business cases 
include a punitive damage demand. The Department of Justice report estimated that there 
were 5,240 tort cases against a business defendant in its sample of cases from 75 counties.
Holding constant from our sample, this would suggest that 2,017 of these cases included punitive 
damage demands (38.5% of 5,240 cases). If we assume that the proportion of punitive verdicts is 
in parity with the distribution of punitive demands (i.e., 78 percent against business), then 284 
of the 364 punitive verdicts in the DoJ study were against business defendants. These 284 
verdicts represent 14 percent of the 2,107 cases.



Joanne Martin, who are strong proponents of pun itive  damage aw ards, note 
that "jury verdicts in the m inority of m atters actually  adjudicated p lay  an 
im portant role in determ ining the worth, or settlem ent value, of civil 
matters filed bu t not tried."3

To get a proper perspective on how this process w orks requires a 
consideration of the basic dynamics of a law suit. There is growing scholarly 
literature that offers several models of decision-m aking in the litigation 
process, especially in cases involving doubtful or even frivolous legal claims. 
"Situations involving litigation are a paradigm atic case of bargaining 
conflict," Kip Viscusi has written, and hence susceptible to illum ination 
through gam e-theory and decision-tree models.4 As professors Robert Cooter 
and Daniel Rubinfeld of U.C. Berkeley have noted, "The attributes of 
litigation bargaining—rivalry, comm unication, side paym ents, 
interdependency, and uncertainty—characterize bargaining games as analyzed 
in microeconom ics."5 This approach can help clarify the role of punitive 
damages in changing the calculus of settlem ent betw een litigating parties.

The first thing to understand about lawsuits under American law is that the 
plaintiff has the opening strategic advantage: even a plaintiff w ith a w eak case 
places the defendant in the position of having to defend himself (and 
therefore incurring legal costs), or else the defendant will be liable for the full 
claim on a default judgm ent. Hence, even a defendan t facing a su it w ithout 
merit is often willing to pay an am ount that is less than his prospective 
defense costs to settle the case and "make it go aw ay." According to various 
studies, the cost of defense in an average tort law suit ranges from $6000 to 
$10,000, depending on the kind of suit.6 A litigant w ith even a m ildly 
plausible basis for an average suit can often expect a nuisance settlem ent 
value within this range. Professors David Rosenberg and Stephen Shavell of 
Harvard Law School comment: "By filing a claim, any plaintiff, and  thus the 
plaintiff with a weak case, places the defendant in a position where he will be 
held liable for the full judgm ent dem anded unless he defends himself.
Hence, the defendant should be willing to pay a positive am ount in 
settlement to the plaintiff w ith the weak case—despite  the defendant's 
knowledge that were he to defend himself, such a plaintiff would 
w ithdraw ."7 U niversity of Michigan economist A very Katz adds that in

3  Stephen Daniels and Joanne Martin, "Myth and Reality in Punitive Damages," 75 Minnesota 
Law Review 1-64 (October 1990), p. 28.
4  W. Kip Viscusi, "Product Liability Litigation with Risk Aversion," Journal o f Legal Studies, 
Vol. XVn (January 1988) p. 120.
5  Robert D. Cooter and Daniel L. Rubinfeld, "Economic Analysis of Legal Disputes and Their 
Resolution," Journal of Economic Literature, Vol. XXVH (September 1989), p. 1069.
6  J. Kakalik and N. Pace, Costs and Compensation Paid in Tort Litigation (Santa Monica: 
RAND Corporation Institute for C iv il Justice, 1986).
7  D. Rosenberg & S. Shavell, "A Model in Which Suits Are Brought for Their Nuisance Value," 
5 International Review o f Law and Economics (1983), p. 3.



m any cases "the defendant is willing to pay a settlem ent up to the am ount of 
his defense costs in o rder to avoid having to respond to the plaintiff's 
c o m p la in t."8

The m ain  determ ining factor of w hether a filed law suit will yield a 
se ttlem ent to the plaintiff is the "threat credibility" of the suit, i.e., w hat is the 
probability  of a verdict favorable to the plaintiff if the case goes to trial, and 
w hat is the likely am ount of dam ages that the plaintiff could win? The 
scholarly  models of the out-of-court negotiation process suggest that an 
increase in the prospective am ount of a ju ry  verdict increases the likelihood 
of a settlem ent offer by the defendant, and tends to increase the am ount of 
such  settlem ents. Professors Kathleen Engelm ann and Bradford Cornell 
argue that "it is alm ost invariably the case that increasing the cost of litigation 
increases the probability of settlem ent."9 Professor Barry Nalebuff of 
P rinceton  University concurs, noting that "an  increase in the court aw ard . . .  
raises the probability of settlem ent." 10

This can be true even in frivolous or m arginal lawsuits, or lawsuits w ith a 
doub tfu l chance of success at a trial. Professor Katz comments: "The m ain 
reason that frivolous suits are not always m et w ith a blanket denial and 
refusal to negotiate, of course, is that the defendant rarely knows the m erits of 
the claim  with certainty. Since refusing to take a valid claim seriously can be 
quite costly, a frivolous plaintiff may be able to take advantage of the 
defendan t's  uncertainty regarding the claim 's validity to extract a substantial 
settlem ent." M oreover, Katz adds, "higher trial costs raise the defendant's 
benefit from  settling w ith  valid claimants and makes him more willing to 
to lerate the cost of settling w ith strike su itors."11

The p o in t is: punitive dam age dem ands will often tip the balance of pow er in 
bargain ing  to the plaintiff, even one w ith a weak or frivolous case. It does so 
in tw o ways: by increasing the size of a prospective jury award (by an 
unpredictab le  and potentially  enorm ous am ount) if the case is taken to trial, 
and  by  increasing the legal costs that a defendant will have to incur to fight 
the su it at trial. First, to use a hypothetical example: while a $50,000 lawsuit 
w ith arguable m erit m ight have a settlem ent value of $20,000 or $30,000, a 
$50,000 law suit that also dem ands $200,000 in punitive damages is no longer a

8  Avery Katz, "The Effect of Frivolous Lawsuits on the Settlement of Litigation," International 
Review o f Law and Economics, Vol 10 (1990), p. 4.
9  Kathleen Engelmann and Bradford Cornell, "Measuring the Cost of Corporate Litigation: Five
Case Studies," Journal of Legal Studies, VoL XVII Qune 1988), p. 397. For a general discussion of 
this point, see John P. Gould, "The Economics of Legal Conflicts," Journal of Legal Studies, VoL 
2, No. 2 (June 1973), pp. 279-300; Lucian Arye Bebchuk, "Suing Solely to Extract a Settlement 
Offer," Journal o f Legal Studies, Vol. XVII (June 1988), pp. 437-450; Cooter and Rubinfeld, op cit. 
1(1 Barry Nalebuff, "Credible Pretrial Negotiation," RAND Journal of Economics, Vol. 18, No. 2 
(Summer 1987), p. 208.
11 Katz, op cit., p. 4, 5.



$50,000 lawsuit for purposes of settlem ent. The presence of a punitive 
dam age demand provides leverage for the plaintiff to force a higher 
settlem ent value from  the suit. Second, the presence of a punitive damage 
dem and  often requires a more extensive, more costly, and more time- 
consum ing defense by  the defendants. Most punitive damage dem ands are 
based on claims of intentional w rongdoing or "conscious disreg- r l "  of the 
rights of the litigant. Defending against such extraordinary claims usually 
requires a more expensive discovery process than ordinary damage claims. In 
add ition  to a discovery process about the basic facts of the injury or fraud 
involved in the tort allegation, determ ining the malicious intent of the 
defendan t will involve more extensive, and therefore more expensive, 
docum ent searches and  depositions.

The key dynamic of the out-of-court settlem ent process is uncertainty. 
O bviously if the outcom e of jury trials were highly predictable, few if any 
cases w ould ever go to trial. The parties w ould always settle. It is the 
uncertainty of trial outcom es that has led to a thriving market for jury verdict 
da ta  services, which are intended to provide at least some guidance to 
litigating parties to help estimate the risks of trial and the parameters of a 
reasonable settlement. Punitive dam age dem ands add dramatically to the 
uncertainty  of out-of-court settlem ent deliberations. The inclusion of a 
pun itive  damage dem and increases the potential am ount of an adverse jury 
aw ard  by an unpredictable degree, since punitive damages are unlimited.

To judge how serious a factor this is, it is necessary to consider the probability 
of receiving a punitive damage verdict if a case is taken to trial. The 
plaintiff's leverage is only effective if the threat of extracting punitive 
dam ages from a trial is credible. W hat makes a punitive damage demand 
credible in the eyes of a defendant? The studies that minimize the number of 
pun itive  damage aw ards are highly m isleading on this point.

For example, the recent Departm ent of Justice study 's estimates on civil 
law suits seems to suggest that because so few cases result in punitive damages 
(364 ou t of 762,000 cases filed, or .0004 percent), the threat of a punitive 
dam age demand in a law suit pleading is not very credible.12 But this is to 
m iss something ra ther obvious in the DoJ statistics: because only 1.5 percent 
of the lawsuits actually w ent to trial, the relevant question to ask is: what is

1 2  "C ivil Jury Cases and Verdicts in Large Counties," U.S. Department of Justice, Bureau of 
Justice Statistics, Special Report NCJ-154346, July 1995. It is important to take note of the 
methodological difficulties with this study. While the study purports to represent a review of 
762,000 case filings and 12,000 jury verdicts, in fact the Department of Justice only scrutinized a 
sample of these cases. It is from these samples that extrapolations are made in the various 
tables in the study. The sample size is not divulged. This is why we have consistently referred 
to the DoJ's figures as "estimates." Finally, the Department of Justice study does not provide a 
state-by-state breakdown, so it is impossible to offer observations specific to California based 
on their estimates.



the risk o f receiving a punitive damage judgm ent if a case is brought to trial? 
T he 364 p u n itiv e  d am ag e  v erd ic ts  in  the  DoJ estim ates take on a new  
s ig n ifican ce  if p o n d e re d  in th is fash ion : th ey  am o u n t to  3 percen t of the  12,000 
cases d ie d , o r 5.9 percen t o f v erd ic ts  in  w h ich  the p la in tiff was the w in n e r. 
T h ree  p e rcen t, o r  even  5.9 p e rcen t, s till m ay  n o t seem  v e ry  substan tia l to 
o u ts id e  o b se rv e rs  w h o  do  n o t b ear the  risk  them selves, b u t it is crucial to 
re m e m b er , h o w ev er, th a t m an y  if n o t a m a jo rity  of these  cases th a t w e n t to  
tr ia l did not include a punitive damage demand as a part of their pleading. 
S eco n d ly , the DoJ statistics d o  no t tell h o w  m an y  of the  su its  th a t in d u d e d  
p u n it iv e  d a m ag e  d em an d s , o r  how  m a n y  of the  verd ic ts  tha t in d u d e d  
p u n it iv e  d am ag es , w ere  su its  b ro u g h t a g a in s t businesses as opposed  to 
individuals. (T he D ep artm en t of Ju stice  has the  d a ta  to  m ake this b re a k d o w n , 
b u t  ch o se  n o t to  re p o rt it in  its s tu d y .)

T he d isa g g re g a te d  figures in  Table 3 be low , taken  from  the D ep artm en t of 
Ju stice  e s tim a te s , tell the s to ry  m ore  d e a r ly .13 A lth o u g h  the DoJ estim ates a re  
se v e re ly  lim ited  because th ey  do  n o t tell us w h e th er the  de fen d an t in th ese  
v e rd ic ts  is an  in d iv id u a l o r a  bu sin ess , a n d  d oes not tell us w h a t p ro p o r tio n  
o f th e  cases th a t  w en t to tria l so u g h t p u n itiv e  dam ages, they  do  confirm  th a t 
the  p ro b a b ility  of receiv ing  a p u n itiv e  d a m a g e  aw ard  is significant.14 For 
e x am p le , in  em p lo y m en t law  cases (n ea rly  all of w h ich  w ere  b ro u g h t a g a in s t 
b u s in e ss  d e fen d an ts ), w e see th a t 26.8 p e rc e n t of all v erd ic ts  in d u d e d  p u n itiv e  
d a m a g e s , w ith  a hefty  m ed ian  p u n itiv e  a w a rd  of $179,000.

13 These data appear as Table 8 on page 8 in the Department of Justice study.
1 4  As pointed out above, the DoJ did not actually analyze 762,000 cases on a case-by-case basis. 
It would take years to conduct such an analysis. But unless a substantial sample of cases is 
analyzed closely, it is impossible to answer some key questions about what is happening. The 
DoJ does not estimate how many of the 762,000 suits requested punitive damages as a part of 
their filing, or how many of the 12,000 that went to trial induded punitive damage demands. 
But without knowing this, it is difficult to judge the significance of some of the DoJ findings. 
For example, while the DoJ study notes that only 13 out of 403 medical malpractice verdicts 
induded punitive damages, the study does not say— because the DoJ does not know— how many 
of those 403 cases demanded punitive damages as a part of their case filing. Although the DoJ 
estimates do break down suits filed against individuals and filed against business, it does r.ot 
reveal how many of the suits against business that went to trial induded punitive damage 
demands. Again, the DoJ cannot know this without actually examining each and every case 
filing. Because the DoJ study is based on estimates instead of a hard count of actual cases, it 
cannot tell us much that is meaningful about the relative risk posed to defendants who face 
punitive damage demands.
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Table 3: Punitive Damage Awards for Plaintiff W inners in  Civil Jury Cases in
State C ourts in the N ation 's 75 Largest Counties, 1992

Plaintiff winner 
cases

Am ount of punitive damages awarded to 
plaintiff w inners

%  of plaintiff 
winner cases 
with punitive 
deimages

N o.
awarded
punitive
damages

% of
cass
receiving
punitive
damages

Total Median Mean
Over
S250K

Over
SI

mill.

Case type: 
All jury cases 364 5.9 5267,879,000 550,000 $735,000 23.7 1 1 .6

Tort cases 190 4.0 91,477,000 36,000 481,000 22.7 1 0 .1

Automobile 55 2.4 35,535,000 25,000 641,000 19.9 7.5
Premises liability 15 1.7 1,272,000 40,000 87,000 0 0

Product liability 3 2 . 2 40,000 9,000 1 2 ,0 0 0 0 0

Intentional tort 38 18.5 10,926,000 25,000 286,000 13.8 8.5
Medical malpractice 13 3.1 3,120,000 199,000 245,000 31.8 0

Profsnl malpractice 15 15.7 6,077,000 250,000 412,000 44.0 8.5
Slander /libel 8 29.8 1,341,000 47,000 164,000 34.2 0

Toxic substance 13 6 .2 26,420,000 1,692,000 1,994,000 54.7 54.7
Other tort 30 7.2 6,746,000 1 0 0 ,0 0 0 226,000 20.9 10.9

Contract cases 169 1 2 .2 169,528,000 52,000 1,003,000 24.4 1 2 .6

Fraud 38 2 1 . 2 7,339,000 45,000 191,000 18.9 10.4
Seller plaintiff 24 5.6 1 ,221,000 2 2 ,0 0 0 51,000 0 0

Buyer plaintiff 47 12.4 27,446,000 27,000 581,000 28.6 1 1 .1

Employment 46 26.8 132,759,000 179,000 2,875,000 42.1 26.1
Rental/lease 11 11.3 399,000 50,000 37,000 0 0

Other contract 0 1 .8 365,000 145,000 162,000 44.4 0

Real property cases 5 11.7 6,873,000 85,000 1,375,000 40.0 40.0

A nother po in t should be m ade from the DoJ estimates. While defenders of 
unlim ited  punitive dam ages prefer to use median punitive aw ard figures 
because a few large aw ards can skew average award figures, this point can be 
tu rned  on its head. The large disparity between m edian punitive aw ard 
am ounts and average aw ard am ounts ($50,000 and $735,000 respectively in 
the DoJ estim ates) highlights the unpredictability of punitive awards. As our 
previous report on punitive dam ages in California show ed, there was a huge 
range in punitive dam ages aw arded between 1990 and 1994, dem onstrating 
that pun itive  dam ages are unpredictable and arbitrary.15 In California cases 
du ring  this period, the range of punitive awards runs from  710 times 
com pensatory dam ages to .0001 times compensatory damages. (In one case, a 
defendant w ho was not assessed any compensatory dam ages was nevertheless

1 5  Punitive Damages in California: .4 Preliminary Report (San Francisco: Pacific Research 
Institute, 1995).



hit w ith $62,000 in punitive damages.) It is precisely this uncertainty that 
provides the plaintiff with additional leverage in the settlem ent process.

Conclusions
The California statutes governing punitive  dam ages use exceptionally strong 
language to prescribe when punitive dam ages are appropriate. Punitive 
dam ages should be awarded where there is "clear and convincing evidence" 
that a defendant has behaved with "m alice," or has engaged in "despicable 
conduct which is carried on by the defendant w ith a willful and conscious 
disregard of the rights or safety of others." O ther descriptions include 
"oppression, intentional m isrepresentation, deceit, or concealment of a 
m aterial fa c t.. ." Unless it is implausibly assum ed that such extraordinary 
behavior is ram pant and pervasive in California, the frequent appearance of 
punitive damage demands in lawsuit filings is evidence that they have 
become simply a regular litigation tactic.

It is not persuasive to say that the frequency of punitive damage dem ands 
have little or no effect on the cost and  outcom es of litigation. The uncertainty 
and risk posed by potential punitive dam age aw ards magnifies the leverage of 
such dem ands in out-of-court settlem ents. The prospect of "runaw ay juries" 
is far from  fanciful. Even judges have felt compelled to speak out about this 
phenom ena. In a recent California trial involving an em ploym ent dispute 
that resulted in an $80 million punitive dam age award, the trial judge set 
aside the verdict, noting:

"This award is so disproportionate to the injuries, damages and 
conduct, and so unsupported by the evidence it si ocks the 
conscience of this court to the po in t that the court cannot 
countenance such a result and feels compelled, despite its respect 
for the jury process, to grant a new  t r ia l . . . Punitive damages 
award is excessive and clearly m otivated by passion and prejudice 
[of the jury]. The award does no t bear a reasonable relationship to 
the nature of defendant's action and  the extent of plaintiffs' 
in ju ries ."16

Despite the admonitions of California statu tes that there be "d ea r and 
convincing evidence" of extraordinarily deliberate malicious behavior, it is 
d ear that new guidelines and lim itations on punitive damages are needed.

16 Lane v. Hughes Aircraft Company, Los Angeles County Superior Court Case No. BC 075 519 
(December 15,1994).
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L o o k in g  O u t F o r  B us iness ...
Second in a series o f articles by the Alaska State Chamber addressing 

issues o f major importance to Alaska's business community.

s  \ J  \ >■

C ould this be the year when meaningful 
reform of Alaska’s civil justice system is 
finally realized?

For the first time in more than a decade of 
effort, both the legislature and the governor have 
introduced legislation in support o f tort reform. 
The Governor's goals for tort reform are precisely 
those of the AlasKa State Chamber and others who 
have led the fight for reform:

- To decrease the costs o f resolving cases
- To discourage frivolous litigation
- To promote fair compensation for injured 

parties
- To promote the predictability o f outcomes
With this being the case, .

it would seem to be only a 
matter o f  sorting out some 
definitions and a few differ­
ences in approach before 
achieving the desired results.
But as it is often said, the 
devil is in the details.

* ST Ar F *dent, the law firm represent- ^  r i  1  L. 
ing the estate of the deceased ( jy[ j  ̂ j\ 
bragged and thicatened in a OF COMMERCE 
letter to the company that 
their firm had been “ex­
tremely successful” in obtaining punitive damages 
from Alaskan juries, named the amounts o f those 
victories in the multi-millions of dollars, and went 
on to say that they had settled several cases in which 
the prospect o f  punitive damages led to settlements 
“vastly exceeding” the economic loss. They were 
suggesting that a high out-of-court settlement 
would be to the benefit of this airline.

These “pay up or take the chance o f losing ev- 
.. erything you ever owned

or ever hoped to ow n” 
cases usually are settled 
out of court. Therefore, the 
number of lawsu its o f this 
nature are not accurately 
reflected in the statistics. 

This is one of the most flagrant abuses o f justice 
existing in Alaska’s tort law system today, and also

Punitive damages arc known as 
"litigation lottery", because they can 

be assessed without intentional 
wrongdoing on anyone's part...and 

the sky is the limit.

Although there are numerous issues within tort 
law that will be addressed in the tort reform ef- one of the most expensive. If  this airline ends up 
fort, the issue of punitive damages has been one meeting the exorbitant demands in the case just 
of primary concern to Alaska’s businesses, both cited, rather than bet against the odds, the costs 
large and small. Under the present tort system there will have to be passed on to their customers in or- 
are no guidelines or parameters for establishing der for them to stay in business. Can we even be- 
punitive damages. Although the term, “punitive” gin to assess the liability costs we pay everyday as 
means “concerned with, or to inflict punishment,” consumers? And is this how we think the justice 
under today’s tort system punitive damages can system should work?
be assessed even when there has been no willful The Alaska State Chamber wants to see param- 
act or intentional wrongdoing on anyone’s part, eters put in place. We believe punitive damages 
In addition, although in criminal or administrative should only be assessed when there is clear and 
law the level o f punishment is pre-established, convincing evidence of malicious intent, outra- 
under tort law there are no established limits on geous conduct, or reckless indifference. The pen- 
the level o f punishment. alty for such actions should be pre-established and

This is why punitive damages are known as not exceed tliree times the amount o f compensa- 
“litigation lottery”, and also as a tool for black- tory damages awarded, or $300,000, whichever is 
mail. An example of this was provided to us re- greater. We also believe that 75% of the penalty
cently by one of oui members, a small airline that should go to the state, thereby helping to support
was being sued as a result o f a plane crash in which the cost of justice rather than serving as a windfall
there was a fatality. Although it had been deter- for those who would use the system to their own
mined that the airline was not at fault in the acci- ends.

A d v e r t i s e m e n t



L o o k i n g  O u t  F o r  B u s i n e s s . . .

One in a series o f articles by the Alaska State Chamber addressing 
issues o f major importance to Alaska's business community

A lask an s Support Tort Reform. A new stale- According to the survey, 
wide survey of Alaskan voters shows that 83% three out of four believe
favor changing Alaska’s liability laws. In the small businesses, doctors,
January poll commissioned by the Alaska State taxpayers and people with
Chamber of Commerce, a random sample of 500 legitimate lawsuits would
Alaskans taken from state voting lists were be most helped by the
interviewed by a national polling firm out of San 
Francisco regarding the civil legal system.

The three top concerns expressed were that too 
much money is being awarded in civil lawsuits, 
limits or established guidelines are needed, and it 
is too easy to file lawsuits.

A  L  A  S  k  A

* STATE* 
CHAMBER
OF COMMERCE

Sixty-seven percent o f those 
surveyed believe there are too 
many lawsuits being filed 
these days, while only 15 
percent feel not enough people 
exercise their right to sue. 
Sixty-two percent think people

proposed changes to the
system. The survey participants believe, by a ratio
of eight to one, that those who would be most hurt
by the new law are people with frivolous lawsuits 
arid personal injury lawyers.

The State Chamber believes
A  S t a t e w i d e  s u r v e y  o f  “"justifiable litigation disrupts
. . . - J  commerce at every level, and

A l a s k a n  v o t e r s  s h o w s  legal expenses constitute a large 
t h a t  8 3 %  f a v o r  c h a n g -  and growing cost of doing 
i n g  A l a s k a ’ s  l i a b i l i t y  Business in Alaska. Threatened 

laWS ‘ °r actua* litigationor actual 
associated

and the 
defense costs

are taking unfair advantage of the system in order jeoparadize the existence of small and medium
to receive large awards they don’t deserve. sized businesses.

The majority of those surveyed believe The poll also revealed that political candidates
frivolous lawsuits, those that are unnecessary in accepting financial support from personal injury
many people’s views, are thought to cause Jiigher lawyers could experience a backlash if that
insurance premiums for everyone (87%), have support becomes known. In fact, 69 percent of
raised health care costs (80%), and delay those surveyed said they would likely vote against
compensation to legitimate victims (73%) by candidates who receive support from personal
clogging the courts. injuiy lawyers.

The State Chamber commissioned the survey to Upon clearing the Senate Judiciary committee,
show legislators and the Go vernor the degree of House Bill 158 will be heard in the Senate Labor & 
public support for the present legislative efforts to Commerce and Finance committees before being 
reform the tort legal system. House Bill 158, Civil voted on by the whole Senate. Any changes the
Liability, sponsored by Representative Brian 
Porter of Anchorage, includes those changes to 
the system most supported by the public, but the 
bill is vehemently opposed by the powerful

Senate makes to the bill will have to be approved 
by the House. It is not known if  the Governor 
would approve the bill, but the survey showed 
there is broad concensus-83 percent agreement—

Alaska Trial Lawyers Association. After nar- that if the Legislature passes a liability reform bill 
rowly passing the House last session, the bill is aimed at reducing frivolous lawsuits, the 
now in the Senate Judiciary Committee, chaired Governor should sign it.
by Senator Robin Taylor, a former judge and an For more information contact the Alaska State Chamber o f
attorney who has not looked with favor upon the Commerce at (907)586-2323 or F<tx (907)463-5515.
BHI- A d v e r t i s e m e n t



Alaska Voters: 
Lawsuit Abuse Survey

J a n u a r y ,  1 9 9 6

Alaska State Chamber of Commerce 
217 2nd Street #201 
Juneau, Alaska 99801
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M ethodology

M ode
‘J * 4

Telephone Survey

j Universe
*

Alaska Registered Voters

Sample S ize* N=500

Margin of Error +/- 4.4%

Field Dates

' •  J
Length

1°

January 12,13,14,16

56 questions;
Approximately 15 minutes
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Mood of Alaska
Do you feel things in Alaska are generally going in the right direction or do you feel things have 
pretty seriously gotten off on the wrong track? (Q1)

Right Direction 
58% Wrong Track

26%

Don't Know 
1 6 %

H  Right Direction 

P ] Wrong Track 

D Don't Know
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Thinking about the legal system here in Alaska, do you feel the present liability system is working 
well and should not be changed, or do you feel the present liability system has problems and 
should be improved? (Q2)

System Has Problems/
Should be Improved

43%

Liability System Status

System Working 
Well/No Change

Don't Kiiow 
32%

138 System working well/no change 

[U  System has problems/ should be improved 

□  Don't Know

H  © C H A R L T O N  R E S E A R C H  C O M P A N Y A l a s k a  V o t e r s :  L a w s u i t  A b u s e  S u r v e y  -  J a n u a r y  1 9 P 6



A

Problems with Liability Court System
What are some of the problems with Alaska’s liability court system that should be changed or 
improved? (Q3) n-214

Fimt Second 
Mentions Mentions

% %
Too much money rewarded 17 17

Need new laws 14 27

Too easy to file lawsuits 14 22

Too many lawsuits 9 11

Fraud/Personal greed 9 9

Greedy//Unethical lawyers 7 10

Ties up the courts 7 8
Take resources away from real problems 3 4

Hurts innocent people 2 4

Everything * ★

Other mentions 4 4

Don't know/refused 14 14
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Recall: Lawyer Advertisements
On a related subject, lawyers, like businesses, sometimes try to reach customers through 
advertising. Have you seen or heard any advertisements for lawyers recently? (Q4)

m Yes

No

□
Don't
Know
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Recall: Legal System Reform
One issue that has come up is reforming the state’s legal system to reduce the number of 
frivolous lawsuits being filed. On this issue, have you seen, heard or read anything in the news 
lately? (Q5)

Heard Read

Don't Know/ 
Refused

73%

40 50 60 70 80%
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Frivolous Lawsuits Problem in Alaska
From what you have heard about '.he issue of frivolous lawsuits, how serious a problem would 
you say they are in Alaska? Are frivolous lawsuits... (Q6)

Extremely/very 
serious problem

Somewhat serious problem

Not very/not at all serious problem

Don't Know/Refused

0 10 20 30 40 %
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Negative Impact of Frivolous Lawsuits
on Alaska Economy__________

Some people say there are too many frivolous lawsuits being filed in Alaska and that they are 
having a negative impact on our economy; others disagree. How much negative impact do you 
think frivolous lawsuits are having on the Alaska economy? Would you say they are having... (Q7)

Extremely/very 
serious problem

Somewhat serious problem

Not very/not at all serious problem

Don't Know/Refused

- F
0

14

23

1 0 2 0 30

37

=7
40 %
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Too Many Lawsuits vs. Not Enough 
People Exercising Right

Which of the following statements comes closei o your opinion regarding the liability law 
system? And would that be strongly or somewhat more like your opinion? (Q8)

Some people say : There are too many lawsuits being filed in Alaska these days.
Other people say : Not enough people in Alaska are exercising their right to sue.

Not Enough 
Exercising Their Right 

15%

Don’t 
Know 

1 9 %

Too Many 
Lawsuits 

67%

■ Too many lawsuits/strongly
■ Too many lawsuits/somewhat
□ Don't Know
□ Not enough exercising their right/somewhat
□ Not enough exercising their right/strongly
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People Taking Advantage vs. 
System is Fair

Which of the following statements comes cioser to your opinion? And would that be strongly or 
somewhat more like your opinion? (Q9)

Som e people say: Too many people are taking unfair advantage of the system in order to get
their hands on large damage awards.

Other people say: Although it may have some loopholes, the system is fair in nearly all cases.

System is Fair
27%

Don't
Know

1 1 %

Too Many People 
Taking Advantage 

62%

■ Too many people taking advantage/strongly
■ Too many people taking advantage/somewhat
□ Don't Know
0  System is fair/somewhat
□ System is fair/strongly
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Agree/Disagree Statements

f l a n k e d  b y  A g r e e
Please tell me whether you agree or disagree with the following statements about frivolous 
lawsuits in the liability law system. Frivolous lawsuits are lawsuits that are unnecessary in many 
people's views. And would that be a somewhat or strongly (agree/disagree)? (Q10-16)

Agree
%

Disagree
%

Don't
Know

%

Frivolous lawsuits have caused higher 
insurance premiums for everyone. 
(Q15)

87 (64)* 8 5

Fear of frivolous malpractice suits 
causes doctors to practice defensive 
medicine which has raised health care 
costs. (Q14)

80 (55) 13 7

The number of frivolous lawsuits 
delays compensation to legitimate 
victims. (Q16)

73 (44) 15 12

Frivolous civil lawsuits are the main 
reason the civil courts are so clogged 
and cases are delayed. (Q10)

68 (37) 19 13

* Strongly Agree I
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Agree/Disagree Statements (p. 2)
R a n k e d  b y  A g r e e

Please tell me whether you agree or disagree with the following statements about frivolous 
lawsuits in the liability law system. Frivolous lawsuits are lawsuits that are unnecessary in many 
people's views. And would that be a somewhat or strongly (agree/disagree)? (Q10-16)

Agree
%

Disagree
%

Don't
Know

%

Frivolous lawsuits have increased the 
cost of medical care in Alaska. (Q11)

66 (40)* 18 116

I am afraid that one day I, or someone 
in my family or my business, will be 
the victim of a frivolous lawsuit. (Q12)

61 (28) 31 9

Frivolous lawsuits have increased the 
cost of consumer products in Alaska. 
(Q13)

55 (27) 27 18

* Strongly Agree
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Proposals to Address Frivolous Lawsuits
R a n k e d  b y  F a v o r

People have mentioned a number of different proposals to address the issue of frivolous 
lawsuits. Please tell me whether you would favor or oppose each of the following proposals.
And would that be somewhat or strongly (favor/oppose)? (Q17-29) Don't

Favor Oppose Know
%  %  %

A proposal that would make jurors aware of 86 (68) * 10 5
all the different sources of compensation an
injured party has already received before
trial, and stop injured parties from secretly
collecting twice for the same injury without
the jury's knowledge. (Q24)

A proposal that will stop forcing someone 84 (59) 9 7
who is found only 10% responsible to pay
100% of a damage award, and instead
require them only to pay their percentage of
fault and no more. (Q27)

A proposal to strengthen the penalties and 83 (58) 9 8
fines against attorneys who are guilty of 
improper client solicitation. (Q21)

* Favor Strongly
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Proposals to Address Frivolous Lawsuits
R a n k e d  b y  F a v o r  ( p . 2 )

People have mentioned a number of different proposals to address the issue of frivolous 
lawsuits. Please tell me whether you would favor or oppose each of the following proposals. 
And would that be somewhat or strongly (favor/oppose)? (Q17-29) Don’t

Favor
%

Oppose
%

Know
%

A proposal to prohibit lawsuits by individuals 
for injuries sustained in the commission of a 
felony. (Q28)

80 (61) * 12 8

A proposal to limit medical expert winesses 
who can testify in trials to currently licensed 
doctors who have practiced the medical 
specialty being questioned sometime within 
the last ten years. (Q26)

80 (56) 12 8

A proposal requiring harsher penalties for 
people who bring or aid in bringing a frivolous 
lawsuit. (Q22)

80 (58) 14 6

A proposal to limit the percentage a personal 
injury trial lawyer can receive as a fee from 
any settlement or award from the client. (Q17)

78 (53) 15 6

* Favor Strongly
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Proposals to Address Frivolous Lawsuits
R a n k e d  b y  F a v o r  ( p . 3 )

People have mentioned a number of different proposals to address the issue of frivolous 
lawsuits. Please tell me whether you would favor or oppose each of the following proposals. 
And would that be somewhat or strongly (favor/oppose)? (017-29)

Favor
%

Oppose
%

Don't
Know

%

A proposal to limit the ability of convicted 
felons in prison to bring liability lawsuits. 
(Q23)

76 (58)1 18 5

A proposal that would reduce to TEN 
years the time limit allowed to file a 
lawsuit for an injury someone is claiming 
happened years ago in the past. (Q29B)**

75 (53) 17 8

A proposal that would reduce to SIX years 
the time limit allowed to file a lawsuit for 
an injury someone is claiming happened 
years ago in the past. (Q29A)**

73 (49) 20 S

* Favor Strongly 
** Split Sample
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Proposals to Address Frivolous Lawsuits
R a n k e d  b y  F a v o r  ( p . 4 )

People have mentioned a number of different proposals to address the issue of frivolous
iawsuits. Please tell me whether you would favor or oppose each of the following proposals.
And would that be somewhat or strongly (favor/oppose)? (Q17-29) Don't

Favor Oppose Know
% % %

A proposal requiring that disputes of less 73 (44)* 
than $100,000 automatically go to 
arbitration or mediation before going to a 
jury trial. (Q20)

17 10

A proposal that puts a limit on punitive 66 (38) 
damage awards by juries to three times 
economic and pain and suffering damages.
(Q25)

19 15

A proposal requiring the loser of a lawsuit 63 (35) 
to pay legal fees for both sides. (Q19)

28 9

Having a no~fau’u urance system where 49 (24) 
people involved in îdents receive 
insurance payments from their own 
insurance company regardless of who is at 
fault. (Q18)

* Favor Strongly

39 13
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Impact of Lawsuit Reforms
Now, I am going to read you a list of groups, and I would like you to tell me if you think these groups 
would be helped or hurt by all these lawsuit liability reform proposals I just read you. (Q30-37)

Small businesses (Q31)
Doctors and other 

medical professionals (Q36)
Taxpayers (Q33)

People with 
legitimate lawsuits (Q34)
Large corporations (Q32) 

Insurance companies (Q35)

Personal injury lawyers (Q30)
People with 

frivolous lawsuits (Q37)
I ■JBMf

m /

6 0 8 0 1 0 0 %
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Name I.D. / Favorability
There has been some talk about reforming the liability law system. I’d like to read you a brief list 
of groups and individuals who might speaK out on this topic. For each one, on a scale of one to 
five where one means you dor’l trust that group or individual at all, and five means you trust that 
group or individual completely, please tell me how much you trust each on this topic. (Q38-44)

Trust Neutral Don't Trust □ Don't Know

Local small business owners (Q43) 

Local Chamber of Commerce (Q42)

Medical Doctors (G41)

Hospitals (Q44)
Alaska Trial Lawyers 
Association (Q38)

Insurance companies (Q39) | 1 5  

Personal injury lawyers (G40)
1 0 0 %
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Candidate Endorsed by Personal 
Injury Trial Lawyers

Would you be more likely to voie FOR or more likely to vote AGAINST a candidate for state 
office who was endorsed by personal injury trial lawyers? And would that be somewhat or much 
more likely to vote (for/against)? (Q45A)

1 0 0 -f 

0 0  

8 0 -  

7 0  

6 0 -  

5 0 -  

4 0 -  

3 0  

2 0  

1 0 -  

f M

A  . . .

n  Som ewhat 

■  Much

6 9 %

* m w r
. . .

4 1

. .... ....

/O

9 % vx*

— P 7 r  1 I
I < x x x x x x x x x ; ^ f

More Likely to More Likely to Don't
Vote For Vote Against Know
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Candidate Accepting Campaign Contributions 
from Personal Injury Trial Lawyers

Would you be more likely to vote FOR or more likely to vote AGAINST a candidate for state 
office who accepts campaign contributions from personal injury trial lawyers? And would that be 
somewhat or much more likely to vote (for/against)? (Q45B)

9 0

8 0

7 0

6 0

5 0

4 0

3 0

2 0

1 0

0 -

FI Somewhat I

■ Much I

66%

p — -------f

35

t ... . .. 25%........
/ S S 2 2 S 2 2 W 2 S ;

9% OOOOÔÔ <

_ ^ 7  — ■ Yl____ |

More Likely to 
Vote For

More Likely to 
Vote Against

Don't
Know
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S h o u l d  G o v e r n o r  S i g n  

F r i v o l o u s  L a w s u i t  R e f o r m ?

If th e  S ta te  L e g is la tu re  p a s s e s  a  liability reform  m e a s u re  a im e d  a t red u c in g  frivolous law su its , do  
you  think th e  g o v e rn o r  sh o u ld  s ig n  it? (Q 46)

D o n ' t  K n o w  
1 0 %

m
-  . 

Yes

No

□
Don't
Know

B  © C H A R L T O N  R FSO AR CH C O M P A N Y Alaska Voters: Lawsuit Abuse Survey - January 1996



How long h a v e  you  lived in A la sk a ?  (Q 47)

..*••• >. -V.. / ■ ■ . • .................
1(5 1 ’i

T i m e  L i v e d  i n  A l a s k a

< 1  y e a r

1 - 3  y e a r s

4 - 1 0  y e a r s

1 1 +  y e a r s

D o n ’t  K n o w / R e f u s e d

0  1 0  2 0  3 0  4 0  5 0  6 0  7 0  8 0  9 0  1 0 0 %
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E v e r  I n v o l v e d  i n  P e r s o n a l  I n j u r y  L a w s u i t

H av e  you  o r a n y o n e  in y o u r h o u s e h o ld  e v e r  h e e n  involved  in a  p e rso n a !  injury law su it?  (Q 48)

Y e s

N o

D o n ’t  K n o w / R e f u s e d

2 0  3 0  4 0  5 0  6 0  7 0  3 0  9 0  1 0 0 %

B ®  C H A R L T O N  R ESEARCH C O M P A N Y
Alaska Voters: Lawsuit Abuse Survey ■ January 1996



E v e r  S e r v e d  o n  a  J u r y

H a v e  you  e v e r  s e rv e d  o n  a  jury  in a  civil —  th a t is, a  non-crim inal —  c o u rt c a s e ?  (Q 49)

N o
8 3 %

Y e s
1 6 %

■  Yes □  Don't Know/Refused 

0  No
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F a v o r i t e  R a d i o  S t a t i o n

W h at ty p e  of rad io  s ta tio n  d o  you lis ten  to m o s t?  (Q 50)

C o u n t r y  &  w e s t e r n  m u s i c  

C l a s s i c  r o c k  a n d  r o l l  

N e w s  t a l k / s p o r t s  t a l k  

O l d i e s / e a s y  l i s t e n i n g  

P u b l i c  r a d i o / N P R  

C o n t e m p o r a r y  p o p  m u s i c  

C l a s s i c a l  m u s i c  

C h r i s t i a n  r a d i o

M o d e r n / n e w  w a v e / a l t e r n a t i v e  r o c k  

J a z z

S o u l / R a p  

O t h e r

D o n ’t  K n o w / R e f u s e d

2 6 %

2 1

1 7

1 6

1 5

9

7

7

7

5

1

3

6
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CHARLTON 
RESEARCH 
COMPANY E

44 Montgomery Street, Suite 1710 
San Francisco, California 94104 
415/981-2343* Fax 415/981-4850

PERSONAL AND CONFIDENTIAL
#624

ALASKA: LAWSUIT ABUSE 
AGGREGATE 

N ovem ber 1995 
(n= 500)

Interviewer: ________________  D ate:______________
Time S ta r t:_________________
Time E nd:__________________ R ecord:

MaJe' - 48%
Female - 52

A. Is [ASK FOR NAME ON LIST] available?
Y es  1 rCONTINUEl
No ....................................   2
TASK WHEN WOULD BE A GOOD TIME TO REACH 
H IM /HER!

Hi, I'm ______________________from the Charlton Research Company, a national research firm.
We're talking with people in your area today and would like to ask you a few questions.

1. Do you feel things in Alaska are generally going in the ripht direction or do you feel things 
have pretty seriously gotten off on the wrong track?

Right Direction ................................................. 58%
Wrong Track.............................................................  26
Don’t Know [DO NOT READ].......................... 16

Now I’d like you to think about the issue of liability lawsuits -  the lawsuits where a person claims 
to be injured and sues for money to pay for darnâ ; ’s.

2. Thinking about the legal system here in Alaska, do you feel the present liability system is 
\v king well and should not be changed, or do you feel the present liability system has
problems and should be improved?

System working well/no change...............................  26% [SKIP TO Q4]
System has problems/should be improved..............  43
Don't Know [DO NOT READ]...........................  32 [SKIP TO Q4]
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3. What are some of the problems with Alaska’s liability court system that should be changed 
or improved? [PROBE:] Is there anything else? [n=214]

[IF HAS PROBLEMS IN Q2, ASK:]

First Total 
Mentions Mentions

Too much money rewarded----------------------------  17% 17%
Need new laws.................. ...................................... 14 27
Too easy to File lawsuits----------------------------------- 14 22
Too many lawsuits-----------------------------------------  9 11
Fraud/Personal greed--------------------------------------  9 9
Greedy//Unethical lawyers--------------------------------  7 10
Ties up the courts.........................................................  7 8
Take resources away from real problems------------- 3 4
Hurts innocent people-----------------------------------  2 4
Everything---------------------------------------------------- * *
Other mentions-------------------------------------------- 4 4
Don't know/refused.................................................. 14 14

4. On a related subject, lawyers, like businesses, sometimes try to reach customers through 
advertising. Have you seen or heard any advertisements for lawyers recently?

Yes ..........................................................................  60%
No............................................................................. 40
Don't Know [DO NOT READ]........................... *

5. One issue that has come up is reforming the state’s legal system to reduce the number of 
frivolous lawsuits being filed. On this issue, have you seen, heard or read anything in the
news lately?

Yes/seen .................................................................... 11%
Yes/heard ..........................................................  7
Yes/read....................................—............................  8
No ...............................................................  73
Don't Know/Refused [DO NOT READ]  1

6 . From what you have heard about the issue of frivolous lawsuits, how serious a problem 
would you say they are in Alaska? Are frivolous lawsuits...[READ LIST:]

An extremely serious problem --------------------------  8%
A very serious problem............................................  18
A somewhat serious problem................................... 36
Not a very1 serious problem...................................... 19
Not at all a serious problem........................................  6
Don't Know/Refused [DO NOT READ] — 14
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