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C h a n n e l  C o r p o r a t i o n s
G ia n n e l C o n stru c tio n . In c . W .R . Tonatfard LogaJng and  Lu m b e r. Inc . 
Channel Lan d fill ________________ C hanne l Eq u ip m ent R e n ta l, In c .

W.R. “S hohty" T onsgamj, C hairman of the B o r©

Facsimile transmittal to 465-4316
February 20, 1997
The Honorable Joe Green 
Chairman, House Judiciary Committee 
Alaska State House of Representatives 
Juneau, Ak 99801
Dear Representative Green:
Please be advised that Channel Corporations supports House Bill No. 58 
regarding tort reform.
Channel Corporations is four family-owned and -operated businesses which 
have been in operation for more than 20 years. The businesses provide diverse 
services such as disposal of garbage refuse, refuse and soils incineration, 
commercial and residential construction and demolition, a logging and sawmill 
enterprise, and equipment rental, service and sales.
The ever-increasing cost of personal injury cases and the unpredictability of 
juries in awarding damages have had a huge impact on small business. We 
believe this very important bill can control these costs, while assuring 
appropriate compensation for persons injured through the fault of others. We 
believe the legislation makes th.8 civil justice system more fair, more efficient 
and less costly.
I would very much appreciate your support of House Bill No. 58. Thank you. 
Very truly yours,

Chairmen of the Board
WRT:dk

(907) 780-4288 • F/0< 780 G336 • 5600 Tonsg/j© Court • Juneau. Alaska 99801
This nriurel product l» from a renewable resource



217 Second Street. Suite 200 ■ Juneau. Alaska 99801 ■ Tel (907)586-1325. Fox (907)463-5480

February 21,1997

Representative Brian Porter 
Alaska State Capitol 
Juneau, AK 99801-1182

Dear Representative Porter,

Last year the AML urged the implementation of the fort Reform bill. The AML 
continues its support of the adoption of a meaningful tort reform bill.

Municipalities have considerably broader liability exposures than almost any private 
business beca:ise o f the extremely broad nature of municipal services and public safety 
responsibilities. Also, municipalities are seen as “deep pockets", however, a municipality 
must pass costs on to residents directly through taxes. It is clearly in the interest o f 
residents o f municipalities to reasonably limit their municipality’s liability exposures.

Much of what SSHB 58 (JUD) proposes for general liability is similar to the way the 
Workers Compensation laws works, i.e. by more clearly defining liability and remedies, 
injured workers are more effectively served and protracted and expensive legal processes 
arc kept to a minimum. The Workers Compensation laws were established because the 
existing process was too costly, complicated, and ineffective. It is time to apply similar 
principles more broadiy to tort reform.

The AML Legislative Committee has not reviewed the provisions of the bill and may 
comment on specific provisions at a later date. Please keep the AML informed o f any 
issues specifically relevant to municipalities and the AML will be pleased to continue to 
participate in the process.

Kevin R itc h ie '- '*  
Executive Director

CC: AML Legislative Committee
C: L*tnxnm;297tonrcfornihb5»

Memtoef of the National League of Cities ana  the National Association of Counties
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-J— O  C ĉ /  //Z -4 2  y < J \U S ^  /^~p ,

s v t   ....................



NORTHERN PERFORMANCE
m m s e T T n e m s a s s i IS S S S m rn T S n ^S

• m m
4 T«fe Ha

f i x  807-9720566

ML 44 tali May
QMMM, Ml W 1

February 20, 1997 

Rep. Brian Portar
cc. N h u /A M i 'i  m m  kpsbtive office 

Dew Representative,

NortSera Pnfbvm nce a  a amafl b u n a s  in tbe Copper River Barin. We are an 
authorised Polaria deafcralap, hsnrfeng snowmobiles and itVi. O tr 1996 sales were 
$933,000. Oar customer base a  spread throughout AlaaL*. from die Canadian Boarder to 
Ttkotaa, and Valdez to Delta Junction. We have no employees, the buaincw ia run by 
m yte£  and my husband Grant Wffiarmon Jr. aka Thunder.

We feel that tha HB 31: Tort Reform is to the continued success of small businesses 
like oar own. Operating a burinoae in the Alaskan buah is struggle enough without the 
threat o f  losing our hard earned kuebhood to a lawsuit, because some person feh the need 
to sue. Lawsuits in tha  day sod age are entirely out o f hand. No person should be entitled 
to raJBons in damages because they refuse to accept responsibility for their own actions.

Thank you fo r your t n e  and ttouboo to this matter.

Sm carefr

Julie W g ju eo n  
Owner

JW/jw
f c / N F ®



CORDOVA OUTBOARD, IN C .
P . 0 .  BOX 960
CORDOVA, A LASKA 9 9 5 7 4 -0 9 6 0

FEBRU A RY 2 0 ,  1997

R E P . BR IA N  PORTER 
A LA SKA  S T A T E  C A P IT A L  
JU N EA U , ALASKA  99801

R E P R E S E N T A T IV E  PO RTER :

WE ARE A SMALL MARINE AND AUTO PARTS CORPORATION THAT DOES 
S E R V IC E  WORK ON BOATS IN  OUR A R EA . WE SUPPORT HB 5 8 : TORT 
REFORM . TORT REFORM IS  VERY IMPORTANT TO THE SMALL AND 
IN D EPEN DEN T B U S IN ES S  COMMUNITY. WK R EP R ES EN T  THE ECONOMIC 
BACK BONE OF OUR N ATION . P L E A S E  CONTINUE TO WORK TOWARD 
PR O TEC T IN G  US IN  COURT A G A IN ST THE EVER IN C R EA S IN G  COST OF 
PERSON AL IN JU R Y  CASES AND THE U N P R E D IC T A B IL IT Y  OF J U R IE S  IN  
AWARDING DAMAGES WHICH HAVE HAD HUGE IM PACT ON SMALL 
B U S IN E S S .

S IN C E R E L Y ,

v.

P A TSY  F IS H E R , SECRETA RY

R E P . JO E  GREEN 
R E P . CON BUNDE 
R E P . NORM ROKEBBRG 
R E P . JEA N N ETTE  JAM ES 
R E P . E R IC  CROFT 
R E P . ETHAN BERKOW ITZ
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HORSE-DRAWN CARRIAGE CO., INC.
P.O. Box 671316, 22012 Blair Ave. Chugiak, Alaska, 99567 

(907)688-6005, Fax 688-1218 
Internet: http://www.goworldnet.com/carriage.htm

FEBRUARY 20, 1997
Rep. Brain Porter
I urge you to continue your efforts in tort reform in HB 58. As a small business owner, with very little or no 
profit margin, liabiltiy insurance is a major expense item. Since our state doesn't have Equine Liability Law our 
business is constantly exposed to protential law suits.
We have been doing carriage rides in downtown Anchorage since 1983. We do approximately $100,000.00 

rth of sleigh, hay and carriage rides annually, and typically spend $10,000.00 to $20,000 more than that. I 
spend approximately $10,000.00 a year for liability insurance alone.
I find it appalling that our laws and lawyers representing those laws continue to feather their nest by supporting 
long drawn out trials and expensive litigation that only the big companies and very rich can afford. Please 
continue the fight to help small businesses in Alaska.

Jon Nauman, President

http://www.goworldnet.com/carriage.htm
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SOUTHEAST MARINE
5306 HALIBUT POINT ROAD 

SITKA, ALASKA 99*35 
(907)747-67*6 PAX (907) 747-6062

February 20, 1,997
Rep. Brian Porter 

RE: HB 58 Tort Reform 

Dear Mr. Porter;

I own a marine business here in Sitka and in Juneau. I wholeheartedly support ycur Tort 
Reform Bill HB 58. This bill will assist in keeping the cost of doing business down for 
insurance and unduely high damages awarded to unscrupulous people.

Sincerely,

SOUTHEAST MARINE INC.

Owner



ALASKA LAUNDRY INC.
1114 GLACIER AVE.
JUNEAU, AK 99801

REP BRIAN PORTER
ALASKA HOUSE OF REPRESENTATIVES
JUNEAU, AK 99801

FEBRUARY 20. 1997

RE: HB 58

DEAR REP PORTER,

WE ARE A SMALL FAMILY OWNED LAUNDRY AND DRY-CLEANING BUSINESS 
THAT HAS BEEN IN BUSINESS IN ALASKA FOR OVER A CENTURY. HAVING JUST CLOSED 
OUR COMPANY BOOKS FOR LAST YEAR I AM QUITE AWARE OF THE COST OF LIABILITY 
INSURANCE. I APPLAUD YOUR EFFORTS TO BRING SOME SANITY TO TORT LAW AND 
HOPEFULLY SLOW THE RISE IN OUR INSURANCE PREMIUMS IF NOT REDUCE THEM.

BEYOND JUST THE COST OF INSURANCE THERE ARE THE COSTS INCURRED IN 
TRYING TO TORT PROOF OUR BUSINESS. IT IS A REAL SHAME WHEN MANY BUSINESS 
DECISIONS ARE DRIVEN BY EXPOSURE TO LIABILITY AND NOT ECONOMICS. WHERE 
FEAR OF FRIVOLOUS LAWSUITS OVERRIDES THE DESIRE TO EXPAND SERVICES AND 
PRODUCTS. THE ONLY WINNERS IN THE PRESENT SYSTEM ARE THE SHYSTER 
LAWYERS AND A FEW OF THEIR CLIENTS. THE REST OF "(HE PUBLIC ONLY GETS TO 
PAY FOR THEIR OUTRAGEOUS AWARDS. PLEASE BRING SOME SANITY TO THE 
SYSTEM AND PASS OUT TORT REFORM THIS YEAR.

SINCERELY YOURS,

E. NEIL MACKINNON 
PRESIDENT

CC. REP JOE GREEN 465-4316
REP COM BUNDE 465-3871
REP NORM ROKEBERG 465-2040
REP JEANNETTE JAMES 465-2381
REP ERIC CROFT 465-4419
REP ETHAN BERKOWITZ 465-2137



PO. Box 170, Haines, Alaska 99827 • Ph 907-766-2491 • Fax 907-766-2409 
E-Mail: RaftAlaskaOeworld.com

Chilkat Guides, Ltd.

To: Rep. Brian Porter, and the members of the House Judiciary 
Committee

RE: HB58

Dear members of the committee,

Tort reform is long over due! The present system and it's 
uncertainty is dragging us all under in an avalanche of insurance and 
legal costs. Those costs are added to everything we buy and sell, 
reducing everyone's ability to invest in worthwhile enterprise.

No one argues with the necessity to defend the interests of an 
injured person, but our system is now so askew that we have created 
a society that thrives on law suits.

Please pass HB 53 as a first step in reigning in the runaway train 
before it plunges over the edge.



Dan F. Kennedy, CPA, MBA and Janet C. Kennedy CPA 
lakeview Professional Building 
851 E. Westpoint Dr.. Suite 108 Internet
Wasilla, Alaska 99654

fax: 907.373-1272 
Internet Home Page: http://www.corecom.net/~kennedpp 

Internet Email Address: kennedpp@corecom.net

w ork p h o n e : 9 0 7 .3 7 6 - 1 2 7 2

February 22, 1997

To: Representatives of the Alaskan Legislature

R&1 Support of HB 58 - Tort Reform

Thank you for your hard work on HB 58. We appreciate all of your efforts 
with helping Alaskans create a sensible tort  framework.

Kennedy & Co. LLC is a family owned certified public accounting firm. We 
serve many small businesses. Kennedy & Co. LLC is a small firm that  
emphasizes the support of emerging businesses.

The future of economic expansion and change will be fueled by such 
emerging businesses. These successful entrepreneurs  are fearful of 
lawyers (truly) and of the current tort system. Please change it. In our 
discussions with clients there is overwhelming support for to r t  reform. 
Just do it! - is the message from small business and Kennedy & Co. LLC.

Please approve HB 58.

Sincerely,

Dan F. Kennedy CPA, MBA and Janet C. Kennedy CPA

http://www.corecom.net/~kennedpp
mailto:kennedpp@corecom.net
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WASILLA REALTY
BP O. Box 870237 

Wesilla. Alaska 99687 
Office: (907)376-5346 
Fax- (907)373-2553

Saturday, February 22, 1997 7:44 AM
Alaska State Legislature 
Juneau, Alaska
Dear Members of the Alaska House of Representatives:
We appreciate of all your efforts with respect to tort reform.
Wasilla Realty was formed in 1960. It has been successful and a corner stone in the 
Mat-Su Valley real estatr industry. Wasilla Realty has been active in the development 
in both the City of Was.da and Mat-Su Borough. I was mayor of Wasilla during the 
1980's. I am an informed leader in this state.
During my 50+ years I have seen many instances of the threat and actual frivolous 
lawsuits. I have also Sv̂ en court awards of “damages" beyond reason. I have been 
concerned for many years about the run-away legal system and the extreme hardship 
that it has caused small business owners like myself.
It is important to tse next generation that we control the legal system before it strangles 
small business. Please do everything you can to pass HB 58 -- NOW. We were so 
close during the last legislative session. Many Alaskan small business were very 
disappointed with the Governor’s veto of tort reform. Let's pass the bill as it currently 
read.
It is in the best interest of Alaska to pass HB 58.
Sincerely,

Harold S. Newcomb, Owner 
Wasilla Realty 
Wasilla, Alaska
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N a t io n a l  F e d e r a t io n  o f  In d e p e n d e n t  B u s in e s s  

S t a t e m e n t  o f  S u p p o r t  f o r  H B  5 8  - T o r t  R e f o r m  

F e b r u a r y  2 2 ,1 9 9 7

The Alaska Chapter o f  the National Federation o f Independent Business has 4 , 4 0 0  

members, making it the largest small-business advocacy group in the state. The 
typical NFIB/Alaska member is quite small, employing five workers and ringing 
up gross sales o f about $ 1 8 1 , 0 0 0  per year. Yet, in aggregate, the membership is a 
potent economic force, employing more than 4 3 ,0 0 0 .

Each year NFIB/Alaska polls its entire membership on a variety o f state legislative 
and regulatory issues. The federation uses the poll results to set its legislative 
agenda and promote those positions approved by majority vote. NFIB/Alaska 
ballot results have shown overwhelm ing support for a number o f  the provisions 
contained in HB 5 8 .

NFIB supports putting reasonable lim its on non-economic and punitive damages. 
When there are no limits on damages, the unpredictability o f what a jury may 
award often forces insurance companies to settle out o f  court too soon for too 
much money. This drives up the cost o f liability insurance.

The costs o f personal injury cases and the unpredictability o f  unlim ited damage 
awards has had a large impact on small business. NFIB/A laska believes HB 5 8  

will help to control these costs while assuring appropriate compensation for 
persons injured through no fault o f their own. This legislation w ill help make the 
civil justice system more fair, more efficient and less costly.

NFIB/Alaska urges support for HB 5 8 .

217 Second Street, Suite 206 .Juneau, AK 99801. 907-463-5118 . Fax 907-463-5128 

The G u a r d i a n  o f  Smal l  Bus iness  f o r  Fi f ty Tears



Service Oil & Gas, Inc7

Mi. 1U.S Glefta Highway
P.O. Box 2 76 
G lc n a t l lc n ,  A lx ik a  99588 
PHnntt (9 0 7 ) 8 2 2-3375  
Fax (907) 8 2 2 -3 5 1 i

523 S o u th  V .lle y  W ay 
P a lm ar, A m k i  99645 
P h o iu  (9 0 7 ) 745-3776  
Fax  (907) 745-2876

SO G

February 24, 1997

Representative Brian Porter 
Alaska State l^gjsbtute 
Juneau, Alaska

Reference: Ho . *?- Bill 5ft

Dear Representative Porter

Service Oil & Gas, Inc. fully supports tort reform in general, and HB58 in particular. The 
trend toward placing blame on others and the move away from personal responsibility is 
disconcerting. The speed with which this has occurred is unnerving. 'lBe willingness of our 
courts and juries to allow damages to be claimed that have no basis in reality is in itself 
criminal. ‘I’hc results of these circumstances are less competition, loss of jobs and availability 
o f services, and increased insurance premiums. In addition, the courts are flooded with 
unwarranted litigation.

Service Oil & Gas, Inc. operates as a fuel distributor in Palmer, Wasilla, Delta Junction, 
Glennallen, and Valdez. We employ over 50 employees and have been in business since 
1975. The changing business environment with respect to liability is frightening. It threatens 
every business in every industry. Please rake the steps necessary to rein in the runaway 
lawsuits and move us back coward personal responsibility and common sense.

Best regards,

Herman Schlic 
President

IS T  ZZ?  10 ?  Qf iv "MO ■ 5 9 !''y 3 r? U O y j U-5?i 'Z '  I ?*7 ' -V~



Please enter into the record my testimony to the -jtzCiuf— Tu
committee name

____________  . dated Se/nL ty JU, /9<!7committee on
bill/subject

X - A . ‘Jz& L /

Z , (f v̂t*"

2 ^~Zisc •

y U y*
/V

Signed: — "  {4m
Testifier

W a i4 e r  Vjbod

R e p r e s e n t  (Optional)
£ j l  & & & £ ,  . f / .  / r F j  M e & b i.

Address

9 fS 7 - f o r  -  im ____________________________

Phone No.

a/86 U js 'ad **  irtonraiicn Of";*

TOTPL P .01
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VlCTOfi 0. SCMlNNcSES i COMPANY INC.
SPECIAL CLAIM STUCY 

DISTRIBUTION CF CLAIMS IN RELATIONSHIP TO SUBSTANTIAL COMPLETION

Years Brought Within J of Claims X ot CUws Cucr.ulatlvc Percentage

c

One 73* 45.9 45.9
Two 2 2 13.a 59.7
Three 13 8 . 2 67.9
four 13 a. 2 76.1
five 1 2 7.5 63.6
Six 9

m
5.7 89.3

Seven 5 3.1 92.4
f l i g h t 5 3.1 95X }

Ntne 0 0 95.5
Ten 2 1.3 96jT2>

e Than Ten 5 3.1 99.9

159 99.9 99.9
♦Based on CNA's records, roughly 32.SX of tMese claims were drought prior 
to the date of-substantial completion.
Study Is based upon i review of 250 CNA files set up between December 1979 and October I960.
The Oate of Substantial Completion was established from information 
secured from CNA claim records.
1S9 flits  contained sufficient documentation which could be used for the purpose of this study.'

- 7 o ~



M r t i,

DlttrlbvOon Ot Claim* 9y Y*«r A* Ccmparad To Profact SubalinCil CompJiUon
Ytmr Claim U i i i  HvmUr at C laim Parcancafa a* Cumwiafftm

r. eac* Taar C M m  K « *  Pwtoottfo or
SubaUnlal ComplaUen t*ch Zi&t Claim*

Prior 6 25% 25%
One 5 21% 46%
Two 4 17% 63%
Three 4 17% 80%
Four 0 0 80%
Five 0 0 80%
Six 1 4% 84%
Seven 3 12% 96%
Bight 0 0 96%
Nine 0 0 96%
Ten 0 0 96%
Eleven 0 0 96%
Twelve 0 0 96%
Thirteen 0 0 96%
Fourteen 1 4% 100%

Tofa/ 24 too%



%

DISTRIBUTION or CLAIMS by YEAR WITHIN WHICH RECEIVED AFTER SUBSTANTIAL COMPLETION

YEAR WITHIN NUMBER Of PERCENTAGE CUMULATIVE
WHICH CUUM CLAIMS MADE OF CLAIMS PERCENTAGE
MADE AFTER WITHIN EACH MADE WITHIN Of CLAIMS BY
COMPLETION YEAR EACHYEAR YEAR

1 106 33.13* 33 .13*
2 45 14.06* 47 .19*
3 41 12.81* 60.00%
4 30 9.38* 69 .38*
5 23 7.19* 76 .56*
6 20 6.25X 82.81 *
7 9 2 .81* 85 .63*
8 7 2.19* 87 .81*
9 12 3.75* 91 .56*
10 4 I.2 S * 92 .81*
I I 8 2 .S0* 95 .31*
12 2 0.63* 9 5 .94*
13 7 2 .19* 98 .13*
14 1 C.31* 98 .44*
15 0 0 .00* 98 .44*
16 0 0 .00* 90 .44*

17 2 0 .63* 99 .06*
18 2 0 .63* 99 .69*
19 0 0 .00* 99 .69*
20 0 0 .00* 99 .69*

21 ♦ 1 0.31* 100.00*
TOTAL 320 100.00*

T h i s  c h a r t  g i v e s  t h e  n u m b er a n d  p e r c e n ta g e  o f  c la im s  b y  y e a r  
w i t h in  w h ic h  c l a im s  ' a r e  made a f t e r  s u b s t a n t ia l  c o m p l e t io n .  F o r  
e x a m p le ,  th e  ro w  o f  d a t a  w i t h  t h e  f i r s t  c o lu m n  e n t r y  o f  10  
r e p r e s e n t s  a l l  c l a im s  r e c e iv e d  a t  l e a s t  9 y e a r s  a f t e r  s u b s t a n t i a l  
c o m p le t io n  b u t  l e s s  th a n  10 y e a r s .  T h u s , i f  a 10 y e a r  s t a t u t e  o f  
l i m i t a t i o n s  h ad  b e e n  i n  p l a c e ,  92 .91%  o f th e  c l a i m s ’ w o u ld  h a v e  
b e e n  a l lo w e d  an d  7 .1 9 %  w o u ld  h a v e  b e e n  o u t s id e  th e  t im e  p e r io d .

7



YEAR WITHIN NUMBER OF CLAIMS PCRECENT CUMULATIVE
WHICH CLAIM RESULTING IN AN WITHIN GIVEN PERCENTAGE
r*DC AFTER IN0EMNITY YEAR OF TOTAL OF CLAIMS
COMPLETION PAYMENT OF SUCH CLAIMS

1 12 30.77% 30.77%
2 5 12.82% 43.59%
0 9 23.08% 66.67%4 1 256% 69.23%s 1 2.56% 71.79%
6 3 769% 79.49%
7 1 2.56% 82.05%
8 4 10.26% 92.51%
9 1 2 .5 6 1 9487%
10 0 0.00% 9487%
11 2 5.13% 100.00%
12 0 0.00% 100.00%
13 0 0.00% 100.00%14 0 0.00% 100.00%
15 0 . 0.00% 100.00%
16 0 0.00% 100.00%
17 0 0.00% 100.00%
18 0 0.00% 100.00%

19 0 0.00% 100.00%
20 0 0.00% 100.00%

21 ♦ 0 0.00% 100.00%
TOTAL 39 100.00%

T h i s  c h a r t  g iv e s  th e  num ber a n d  p e r c e n t a g e  o f  c l a im s  r e s u l t i n g  in  
an  in d e m n it y  p aym e n t b y  th e  i n s u r e r  f o r  th e  y e a r  w i t h i n  w h ic h  th e  
c l a im  i s  made a f t e r  s u b s t a n t i a l  c o m p le t io n .  A l l  e x a m in e d  c l a im s  
r e s u l t i n g  i n  in d e m n i t y  p a y m e n t ,  e x c e p t  f o r  2 ,  w e r e  r e c e i v e d  
w i t h i n  10 y e a r s  o f  s u b s t a n t i a l  c o m p le t io n .  F o r  e x a m p le , tb e  row 
in  w h ic h  th e  l e f t  co lu m n  h a s  a n  e n t r y  o f  10 p r o v id e s  t h e  num ber 
a n d  p e r c e n t a g e  o f  c la im s  h a v in g  a n  in d e m n it y  p a y m e n t t h a t  w e re  
r e c e i v e d  a t  l e a s t  9 y e a r s  a f t e r  s u b s t a n t i a l  c o m p le t io n ,  b u t  l e s s  
th a n  10 y e a r 6 .  T o r  y e a r  1 0 ,  t h e r e  w e re  0 c l a im s  r e c e i v e d  t h a t  
r e s u l t e d  i n  a n  in d e m n ity  p a y m e n t . F o r  c l a i m s  r e c e i v e d  w i t h i n  
y e a r  1 1 ,  2 r e s u l t e d  i n  a n  i n d e m n i t y  p a y m e n t ;  2 e q u a l s  5 .1 3  
p e r c e n t  o f  t h e  t o t a l  num ber (3 9 )  o f  c l a i m s  e x a m in e d  t h a t  r e s u l t e d  
i n  a n  in d e m n it y  p a y m e n t . S in c e  no c l a i m s  r e c e i v e d  a f t e r  11 y e a r s  
o f  s u b s t a n t i a l  c o m p le t io n  r e s u l t e d  i n  a n  in d e m n it y  p a y m e n t , th e  
c u m u la t iv e  p e r c e n t a g e  a t  y e a r  11 i s  1 0 0 % ; a l l  c l a im s  r e s u l t i n g  
i n  a n  i n d e m n i t y  w e re  f i l e d  b y  t h e  e n d  o f  t h e  1 1 t h  y e a r  o f  
s u b s t a n t i a l  c o m p le t io n .

I B
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DISTRIBUTION Of CLAIMS BY TYPE OF CLAIMANT

YEAR WITHIN PERCENT OF CLAIH6 NUMBER FROM
WHICH CLAIM FROM PARTIES PARTIES
MADE AFTER INVOLVED IN DESIGN, NOT SO
COMPLETION CONSTRUCTION, ETC. INVOLVED

1 65.71* 34 .29*
2 6 0 0 0 * 40.00%
3 75.61* 2 4 .3 9 *
4 73 .33* 2 6 .6 7 *
5 65 .22* 34 .7C *
6 70.00* 3 0 .0 0 *
7 55 .56* 4 4 .4 4 *
8 42 .86* 5 7 .1 4 *
9 41 .67* S 8 .3 3 *
10 50 .00* S 0 .0 0 *
11 12.50* 8 7 .5 0 *
12 0 .00* 100 .00*

13 42.86% 5 7 .1 4 *
14 0.00* 100 .00*

15 0 .00* 0 .0 0 *
16 O.CO* 0 .0 0 *
17 0 .00* 0 .0 0 *
18 0 .00* 100 .00*

19 0 .00* 100 .00*

20 0 .00* 0 .0 0 *

21 ♦ 0 0 0 * 100 .00*
TOTAL 61.76* 3 8 .2 4 *

T h i s  c h a r t  g i v e s  th e  p e r c e n t a g e  o f c la im s  b y  p a r t i e s  in v o lv e d  in  
d e / i 9 n  a n d  c o n s t r u c t i o n  o£ a p r o j . c t  an d  t h «  p e r c a n t a g * .  o f
p a r t i a l  n o t  i n v o l v e d ,  b y  y e a r  w i t h in  w h ie b  th e  ' I * 1* * “ S i t h  th e  
a f t e r  s u b s t a n t i a l  c o m p l e t io n .  F o r  e x a m p le , t h e  row  w i t h  th e  
? i r s t  c o lu m n  e n t r y  o f  10 g iv e s  th e  p e r c e n ta g e  o f  c la im s  r e c e iv e d  
a t  l e a s t  9 y e a r s  a f t e r  s u b s t a n t i a l  c o m p le t io n  b u t  1 « S *  th a n  
v t a r s  f o r  e a c h  t y p e  o f  c l a im a n t .  F o r  y e a r  1 0 . f i f t y  p e r c e n t  
w e r e  f ro m  c l a i m a n t s  in v o lv e d  in  th e  d e s ig n  an d  c o n s t r u c t io n  o 
th e  p r o j e c t  a n d  f i f t y  p e r c e n t  w e re  n o t  so  i n v o l v e d .

1 1
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Statute o f R epose/L im ita tions by S ta te , 1 9 9 3

S tate Years W ithin Date o f D iscovery 
(Statute of Lim itations)

A labam a 6  months
A laska 2  years
A rkansas •

Arizona 2  years
California 1 year
Colorado 2  years
Connecticut 2  years
D elaw are 3  years
Florida 2  years
G eorg ia •

Hawaii 2  years
Idaho
Indiana 2  years
K ansas 2  years
Kentucky 1 year
Louisiana 1 year
M assachu se tts •

Maine -

Maryland 3  years
M ichigan 6  months
M innesota -

Mississippi 2  years
M issouri 2  y ea rs
M ontana 3  years
N eb raska 1 year
N evada 2  years
New H am pshire 3  years
New Je rse y 2  years
New Mexico •

New York •

North C aro lina -

North D akota 2  y ea rs
Ohio 1 year
Oklahom a 2  y ea rs
O regon 2  y ea rs

4  y ea rs

3  y ea rs 
3  years
3  y ea rs

4  y ea rs
5  y ea rs
6  y ea rs

€ y ea rs
4  y ea rs
5  y ea rs 
3  years
7  y ea rs 
3  y ea rs

6  y ea rs

1 0  y ea rs 
5  y ea rs 
1 0  y ea rs

4  y ea rs 
6  y ea rs

3  y ea rs
5  y ea rs

~ Z \ -



Pennsy lvan ia 2  y ea rs -

Rhode Island 3  y ea rs -

South Carolina 3  y ea rs 6  years
South Oakota • -
T enn e sse e 1 y ea r 3  years
T exas - -

Utah 2  y ea rs 4  years
Vermont 2  y ea rs 7  years
Virginia - 1 0  years
W ashington 1 y ear 8  years
W est Virginia 2  y ea rs 1 0  years
W isconsin 1 year 5  years
Wyoming 2  y ea rs ••

The s ta tu to ry  tim e lim it for b ring ing  su it is m easu red  from  the tim e at which 
the p la in tiff c c u ld  have reasonab ly  d iscovered the injury. O ften  States allov/ 
the tim e lim it to ru n  from  e ith e r the time of in jury or the tim e o f discovery , 
d ep end ing  o n  the n a tu re  of the injury.

The m ax im um  pe rio d  in  w h ich  a claim  can be b rough t, reg a rd less of w hether 
the lim it is m ea su red  from  th e  da te  of injury o r act or the d a te  o f d iscovery . -
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cc:Mail for: Representative Gene Therriault

Subject: [Fwd: ji'-'wd: HB 58]]

From: jeffjan0Alaska.NET (Jan Porterfield Jeff Friedman) at CC2MHS1 2/27/97 B:18 PM

To: Representative Eldon Mulder at LAA_TRANS

To: Representative Ben Grussendorf at JNU_CAPITOL

To: Representative Vic Kohring at LAA_TRANS

To: Representative Richard Foster at LAA_TRANS

To: Representative Mark Hanley at LAA_TRANS

To: Representative John Davis at JNU_LAA

To: Representative Gary Davies at JNU_LAA

bcc: Representative Gene Therriault at LAA_TRANS

To: Representative Carl Moses® Legis.Alaska at CC2MHS1

A tta c h e d  a r e  some th o u g h ts  about th e  p ro b lem s w it h  HB 5 8 . S in c e  t h i s  h a s  
now p a s s e d  th e  j u d i c i a r y  co m m ittee , I  d o n 't  know i f  you  a r e  co n ce rn e d  
ab out th e  l e g a l  p ro b le m s . The F in a n c e  Com m ittt.e s h o u ld  be co n ce rn e d  
ab o ut th e  e x t r a  c o s t  to  th e  s t a t e  t r e a s u r y  t h i s  b i l l  w i l l  c a u s e .

W h ile  th e  p u rp o se  o f  t h i s  b i l l  may be to  s a v e  money, s a y in g  i t  d o e s n 't  
make i t  t r u e ,  even  i f  you  s a y  i t  lo u d ly .

I f  yo u  l i m i t  s u i t s  a g a in s t  h e a lt h  c a r e  p r o v id e r s ,  th e n  w e lf a r e  w i l l  p i c k  
up th e  ta b  f o r  th e  f u t u r e  m e d ic a l c a r e .

I f  yo u  r e q u i r e  a l l  la r g e  jud gm ents be p a id  by p e r io d ic  p aym en ts , th e n  
when w e l f a r e  h a s  a s u b ro g a t io n  r ig h t ,  th e y  w i l l  a l s o  h ave  to  w a it  many 
y e a r s  to  b e  p a id

The o f f e r  o f  judgm ent p r o v is io n  w i l l  h ave  a la r g e  im p act on th e  s t a t e .
The A G 's  o f f i c e  i s  t y p i c a l l y  bad about a c c e p t in g  e a r l y  o f f e r s  o f  
ju d g m en t. T h u s , when th e  s t a t e  f i n a l l y  lo s e s  th e  c a s e , i t  w i l l  be 
o b l ig a t e d  to  p a y  100% o f  th e  o p p o sin g  p a r t y ' s  a t t o r n e y  f e e s .  Where w i l l  
t h a t  money come from ?

The c o l l e c t i o n  o f  s e t t le m e n t  in fo rm a t io n  w i l l  c o s t  money. I t  c a n  n o t be 
done f o r  f r e e .

I  hope yo u  w i l l  r e j e c t ,  o r  a t  l e a s t  s i g n i f i c a n t l y  i irp ro v e , t h i s  b i l l ,  
i s  good f o r  in s u ra n c e  co m p an ie s , b ut bad  f o r  th e  a v e ra g e  c i t i z e n .

I t

Text Item



Alaska State Legislature

P!e2 se enter Into the record my testimony to the f f  P /M  _____
committee name

committee on --------- ----- dated  <P '7.2._____
bill/subject

On February 2 6 , 1 9 9 7  I spent some non-quality time listening to a 
leg isla tive teleconference of the House Judiciary Committee impassionately 
plotting their goals for tort reform (HB 5 8 ). I was soon conscious o f a 
predisposed assumption that, as a legislator, one has an honored right to 
claim  an inherent wisdom to evaluate and limit the value of all other 
p e rsons’ loss o f body parts, pain, suffering, disfigurement and / or mental 
anguish. This implies a wisdom able to project a responsible “fits all” guess 
that is accepted as superior to the reflected discussion that is the 
cumulation of all o f those who are privy to all relevant, timely facts.

These legislators have demanded, and are prepared to establish, their 
designed governmental controlled, price-fixing rules defining the 
param eters that establish liabilities and the extent of harmful loss inflicted 
on all victims. They questioned the extent of a real disabling handicap 
resulting from a disfigurement. To me this appears as an ignorance of the 
habitual intolerance: in a society that refuses equal consideration for those 
who are viewed as different. The legislators discussed the comparable loss 
values of different body pans. One legislator offered an opinion that the 
loss o f both eyes was more acceptable than the loss of both legs. At that 
poin t I wanted to puke into the teleconference microphone; instead, I got 
up and left.

I suggest that legislative hearings be assigned ratings. I believe this 
hearing’s tape be labelled: "Warning! Contains explicit audio of man’s 
inhumanity to m an .”

Signed by a bleeding heart liberal,

A *  9 ? /£ ?
Address

— £&v g  _____

Phon® Mo.
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M arch 10, 1997

Representative Gene Therriault, co-Chair 
Representative Mark Hanley, co-Chair 
House Finance Committee 
State Capitol 
Juneau, AK 9 9 8 0 1

Dear Representatives Therriault and Hanley:

RE: S uppo rt fo r CSHB 5 8 , T o r t R eform  leg isla tion .

The Resource Development Council supports CSHB 5 8  and 
urges its passage. RDC has long supported liability reform 
efforts which will improve Alaska's business climate for 
natural resource development.

RDC is a statew ide, membership-funded, non-profit, pro­
development organization working on behalf o f A laska’s 
basic industries, including oil and gas, mining, timber, 
fishing and tourism. RDC’s membership, numbering in 
the thousands, includes the aforementioned industries, as 
well as the sectors which support those industries, such 
as construction, labor and other technical service 
providers, individuals, Native corporations, and a wide 
variety o f Alaska communities.

S incere ly ,

RESOURCE DEVELOP 
for Alaska, Inc.

COUNCIL

?cXy L. Gay 
''Executive D irector

** TOTAL PAGE.002 **



ALASKA STATE

H o s p i t a l  &  N u r s i n g  H o m e

A S S O C IA T IO N

M arch  11, 1997

The Honorable Gene Therriault 
Co-Chair Finance Comm;‘*ee 
Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801
Dear Representative Therriault:
I am writing this letter on behalf of the Alaska Hospital and Nursing Home Association 
in support of CS for Sponsor Substitute for House Bill 58 (Jud).
Our 33 member community hospitals and nursing homes from across the state join with 
other health care organizations, architects, engineers and the business community in 
asking the Legislature to pass and the Governor to sign CSSSHB58(Jud), the 1997 
Comprehensive Liability Reform Bill.
It will not be possible to control costs within our health care system if we do not control 
the costs related to the inefficiency of the liability system. Tillinghast, a consulting 
actuarial firm, reported in 1992 that only 43% of tort costs of some $132 billion 
nationwide went to the injured party. The remaining 57% went to the cost of litigation 
(administrative costs, 24%; defense costs, 18%; and plaintiff costs, 15%).
Medical liability costs include the cost of insurance, defensive medicine and the costs 
borne by the manufacturers of medicines and medical supplies.
Between 1982 and 1992 medical malpractice insurance premiums in Alaska increased 
from 2,276,000 to 13,371,000. The following comparison between rates for the same 
level of liability insurance in Alaska and those in California, where components of 
CSSSHB58(Jud) are the law, demonstrates the savings that can be realized when tort 
reform legislation is enacted:

SPECIALITY 
A n e s t h e s i a  

Family Practice 
OB/GYN

$ 1 0 ,0 0 0  

$ 7,000 
$31,500

CALIFORNIA ALASKA
$26,500
$16,000
$64,500

319 S eward Street #11 • Juneau, A K  99801 • (907) 586-1790 • Fax (907) 463-3573
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The  cost assoc iated with the practice of de fens ive m ed ic ine  creates another 
unnecessary  f inanc ia l burden shifted to the patient. Defens ive m ed ic ine  can  be 
def ined as those procedures and tests ordered because  of a perce ived malpract ice risk 
and those serv ices not prov ided to patients because of the perce ived liability risk to the 
provider. An examp le of the latter is the OB/GYN who prov ides gyneco logy serv ices 
but not obstetrics.

A laska ’s small rural commun it ies continue to face the cha l le nge  of recruiting and 
reta in ing phys ic ians particularly family phys ic ians w ish ing to prov ide obstetrical care. 
T he  cost of liability insurance is a barrier to that recruitment process.

Sect ion 36, on page 16, of CSSSHB58(Jud) is very important to A laskan hospitals. 
Hospital;, have  becom e the deep  pocket when un insured or under-insured phys ic ians 
are sued . An Alaska Supreme Court dec is ion  (Jackson vs Power) ho lds hospita ls 
l iab le for emergency room phys ic ian actions, even though the hospita l or its personne l 
d id noth ing wrong. Mandated m in imum  liability coverage for practitioners as a pre­
requis ite to immunity for Jackson vs Power for hospita ls makes sense  to us.

In conc lus ion , the Alaska Hospital and Nurs ing Home Association supports 
CSSCHB58(Jud) in its entirety with particular interest in the prov is ions outlined ir. 
Sect ion 36.

S incere ly ,

Rot^ert F. Valfiant 
Hospita l Administrator
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Engineers Inc

510 L Street, Suite 200 
P.O. Bo* 91139 
Anchorage. AK 99509-1139 
(907) 274-2236 
(907) 274-2520 Fa*

March 10.1997 apdciic\trrM397

Representative Gene Therriault 
Co-chair. House Finance Committee 
Room 511. State Capitol 
Juneau. AK 99001-1182

Re: HB58

Dear Representative. Therriault:

I am writing to you and your committee as a professional engineer and as a representative of 
the Alaska Professional Design Council, commonly known as APDC. APDC is a consortium of 
professional societies representing architects, engineers, land surveyors, building cod'r officials, 
and landscape architects. The ten member-organizations have a combined membership of over 
1400 and represent approximately 5000 licensed professionals! APDC is very supportive of tort 
reform in general and HB58 in particular. '

Our '"gal system needs modification! Over 90% of civil suits never go to trial. Most cases 
art settled, with little to no consideration to actual fault, to avoid the expenses of discovery, 
trials, the threat of punitive damages (which aren't covered by insurance) and the seemingly 
capricious decisions of juries. When suits are filed against all possible defendants, regardless of 
fault, to ensure there are plenty of pockets to chip into the settlement, some defendants end up 
spending a considerable amount of time anc, money lo \y<!ricate themselves from cases in which 
they shouldn't be involved. In most cases, ih«y get to contribute to the settlement, even though 
they have no fault, due to pressure from the other parties to the suit. Knowing this, some people 
use the court system as a means of legal extortion by filing frivolous suits with the hope of. a 
settlement. Millions of dollars are spent in .,‘ie So called “discovery process" which almost 
always results in the defendants throwing in their insurance to stop the bleeding and make the 
case go away. Existing sanctions against frivolous suits are rarely used because they require 
that the plaintiff first lose at trial, a trial that rarely happens. Summary judgment is also very rare 
because appellate courts have almost always overturned such decisions, making trial judges 
wary of issuing such orders. Many settlements are due to fear of the perceived large down side 
of going to trial, including the expense involved and the tendency of some juries to ignore 
common sense and aid the “little guy* plaintiff by dipping into the so-called “deep pocket". All 
too often we read about large awards being reduced by the trial judge or on appeal or on the 
second appeal, all of which takes time and money. Some argue that these are rare, but they are 
not rare enough to take the gamble of a trial.

HB58 includes two sections which will help tho situation for design professionals:

The first reduces the statute of repose for construction related suits from fifteen years to 
eight years and expands it to cover all su its. According to a study by Victor O. Schinnerer, 
over 83% of cases associated with construction are brought within 4 years after substantial 
completion, almost 90% percent of the cases are brought within eight years and 100% of claims 
wh-( h resulted in an indemnity payment were brought within nine years. We believe that an 
eight year statute is more reasonable than the current fifteen years for four main reasons:

Dennis L. Berry, PE Forrest T Braun, PE Troy J. Feller, PE CoMn Maynard. PE
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1) Almost all of the cases brought after eight years are related to maintenance problems, 
rather than design or construction problems. The owner of the building would still be 
available for suit if his lack of maintenance is the cause of the damage, because that 
would be an on-going problem. Cases brought this late do not result in an indemnity 
payment on the behalf of the design professional. However, it does require expenditure 
of time and money which is rarely recovered by the designer.

2) It is impossible to defend, or prosecute, a case fifteen years after substantial completion 
due to the lack of witnesses, fading memories, and lack, of documentation. Most of us 
would have a hard time remembering what we did fifteen days or months ago. never 
mind fifteen years.

3) Designers will not have to store fifteen years of files and can reduce the si^e, and rent, 
for our archive storage, and pass the savings on to our clients.

4) It is unreasonable to expect an engineer or architect to pay tens of thousands of dollars a 
year, in insurance premiums for fifteen years after they retire. Errors & omissions 
insurance for design professionals is on a claims-made basis: that is, it covers you for 
claims made during that year. Therefore, the longer a period you have to cover, the 
higher the premium. The firm in which I am a principal had a premium of nearly twenty 
thousand dollars in our first year, with no "tail" to cover. It was our third highest expense, 
after payroll and rent. Adding a fifteen year tail results in a considerably higher premium. 
It is not unheard of fo have a premium of over a hundred thousand dollars with a 
deductible of a hundred thousand dollars for the million dollar policy required by the 
State of Alaska. If we can limit the “tail" for which we have to insure to eight years, we 
expect to see a reduction in our insurance bills.

Many of the arguments for a statute of repose for cor._*ruction related cases also apply to other 
cases and its application to those cases makes sense.

The second section In which vve have an interest is the section regarding alternative dispute 
resolution. It is time to develop a system which identifies patently frivolous and 
meritorious suits early, so  we can. to get them out of the system. With this in mind. APDC 
is urging that alternative dispute resolution be included in any tort reform action by the 
legislature. A mandatory mediation or independent early evaluation system would reduce the 
number and costs of frivolous suits by letting the plaintiff and their attorney know early on if a 
case has no men. They will be less willing to press the case as the likelihood of recovery will be 
decreased and the likelihood of court sanction for bringing a frivolous suit will be increased. On 
the other hand, it will encourage defendants to settle valid claims early by giving them an 
independent opinion of the validity of the claim against them. It will reduce the costs of litigation 
by resolving cases before the lengthy, expensive, discovery process which may result in more 
money going to the injured, rather than lawyers and expert witnesses. It should slow down the 
shotgun approach to suits by removing defendants who are obviously not liable. It is our 
understanding that approximately 80% of cases sent to mediation in Washington are resolved 
during or soon after the mediation process. Fewer, smaller, and shorter cases should provide 
relief to an overtaxed court system. A bill which would have established mandatory mediation in 
suits aga.nst design professionals passed the House last year, 37-3. The trial attorneys, who 
have generally not been proponents of tort reform, testified on that bill that they would support 
mandatory mediation, if it was mandatory for all suits. We would have no objection to this 
approach.
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In closing, it is our belief that Representative Porter has worked hard with all of the parties 
interested in this action and has crafted a bill which resolves many of tho concerns with the legal 
system without infringing on anybody's ability to have their wrongs tedressed. We urge that 
your committee move HB58 with a recommendation of Mdo pass”.

If you have any questions, I can be reached by phone at (907) 274-2236, by fax at (907) 274- 
2520, or by e-mail at bbfm@alaska.net.

Respectfully yours,

Colin Maynard, PE 

cc: Rep. Brian Porter

mailto:bbfm@alaska.net
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The Honorable Gene Therriault 
Co-Chairman, House Finance Committee 
Alaska House of Representatives 
State Capitol 
Juneau AK
Subject: House Bill 58 / USAA Policyholders 
Dear Chairman Therriault:
As you may know, USAA is a worldwide insurance and diversified services company 
meeting the needs of members of the armed forces and their families. USAA members 
insure one another and our membership consists primarily of present and former military 
officers and their families. In the state of Alaska, USAA has approximately 12,000 
automobile insurance policyholders (insureds) and, in addition, has nearly 5,000 
homeowner insureds there. Most of the homeowner insureds will also be automobile 
insureds. The information I am providing is merely designed to inform you of USAA's 
method of serving Its insureds and to show how those insureds can be better served by the 
adoption of House Bill 58. Additionally, I would recommend you seek similar input from 
other insurers.
As a reciprocal insurer, USAA pays dividends to Its members which are based, in part, on 
the loss experience in their state for the previous year. Since 1980, with the exception of 
1992, when no dividends were paid because of losses due to natural catastrophes, USAA's 
Alaska safe driver insureds have received a 10% dividend each year in recognition of their 
safe driving. In addition to the safe driver dividend, a special dividend has been paid to 
USAA insureds. In 1995 the dividend was 15% and in 1996 it was 8%. In 1996, our 
Alaska insureds received a 6% payout from their individual Subscriber Savings Account 
(SSA). It should be noted that only members of the United Services Automobile 
Association are holders of SSA's. Persons, such as former dependents and spouses, 
insured by the subsidiary USAA Casualty and Indemnity (CIO did not receive the SSA 
distribution.
As a true reciprocal, USAA members insure each other and they are the owners of the 
Association. Since 1969, USAA has employed the SSA to represent a measure of a 
members ownership in the Association, A member's SSA balance grows based on both the 
members participation (number of polides and premiums in effect) and the Association's 
performance. The SSA serves an important role in the Association's financial structure by 
providing the flexibility to retain sufficient funds to cover large, unexpected losses and the

USAA State Loaislrtlv* Affairs 915  L Straat. Suit* 1100 Sacraminro, CA 96814
TELEPHONE (916) 562-8716 FACSIMILE (918 )442 .1328

; i m *,
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financial resources necessary to grow. The SSA is one of the unique aspects of USAA as a 
reciprocal inter-insurance exchange. The amount in each member's SSA is returned to the 
member upon leaving the association.

SSA funds are held on account by the Association on behalf of the members. The funds 
comprise a portion of USAA's surplus and are available for use by the Association should 
the need arise. The amount of retained surplus is important to insurance regulators and 
rating agencies. Each year, the Board of Directors determ ines the appropriate level of 
surplus needed to provide adequate assurance that all financial obligations can be met. 
SSA funds not needed by the Association are paid to the members. SSA payments are the 
combination of a percentage of the members SSA balance from previous years and a 
percentage of the premium paid in the previous year. Worldwide, SSA payments since 
1 9 6 9  have varied from an annual average of 3 4 .6 7 % (high) to none. In 1 9 9 6 , the average 
was nearly 1 1 %.

Obviously, insurance companies will vary widely in their business practices and products. 
For example, stock insurance companies will disburse any profits to the shareholders. 
Reciprocal and mutual insurers such as USAA and State Farm will share their profits in the 
form of policyholder dividends. No matter what type of ownership an insurer may have, 
however, there are a number of statutory and regulatory changes which can affect 
insurance premiums. Among the proposed statutory changes in House Bill 5 8  that will 
have a significant impact on USAA's loss experience in Alaska and, in turn, a substantial 
effect on insurance premiums, are those which impose reasonable limits on punitive and 
non-econorriic damages, and those which reform the collateral benefits rules in order to 
prevent double recovery.

Tort reform can have a major effect on insurance premiums, both directly and in the form 
of increased dividends and higher SSA distributions. In Alaska, USAA policy holders will 
be directly benefited by adoption of House Bill 5 8 . As this bill moves forward, I would be 
pleased to assist you in any way possible.

Sincerely

James R. Jinks, AVP 
Senior Legislative Counsel

JRJidjn

cc; Representative Brian Porter
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The H o n o r a b le  Gene T h e r r i a u l t  
C o -C h a i r  o f  t h e  H ouse  F in a n c e  C om m itte e  
H ouse  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l ,  MS 3 1 0 0  
J u n e a u ,  AK 9 9 8 0 1 - 1 1 8 2

R e :  CS f o r  S p o n s o r  S u b s t i t u t e  f o r  H ouse  B i l l  No . 5 8 (JUD )
F i l e  N o . 1 7 9 5 . 6 3 7 7

D e a r  R e p r e s e n t a t i v e  T h e r r i a u l t :
I  am w r i t i n g  t o  p r o v i d e  my s u p p o r t  f o r  CS f o r  S p o n s o r  

S u b s t i t u t e  f o r  H ou se  B i l l  No. 5 8 ( J U D ) .  The s p e c i f i c  p r o v i s i o n s  
w h ich  I  am a d d r e s s i n g  a r e  S e c t i o n s  40  and 41  r e l a t i n g  t o  
in d e p e n d e n t  c o u n s e l .  A s i g n i f i c a n t  p o r t i o n  o f  my p r a c t i c e  
e n t a i l s  p r o v i d i n g  l e g a l  a d v i c e  t o  i n s u r e r s  d o in g  b u s i n e s s  i n  t h e  
S t a t e  o f  A l a s k a .  We a r e  v e r y  p l e a s e d  w i t h  t h e  B i l l  o f f e r e d  by 
t h e  C om m it te e  and a p p r e c i a t e  R e p r e s e n t a t i v e  P o r t e r ' s  e f f o r t s  i n  
t h i s  r e g a r d .

S e c t i o n s  40  and  41  o f  t h i s  B i l l  a d d r e s s  s i g n i f i c a n t  p r o b le m s  
w h ic h  r e m a in  i n  t h e  wake o f  t h e  Supreme C o u r t ' s  d e c i s i o n  i n  CHI 
o f  A l a s k a .  I n c .  v .  E m p lo y e r s  R e i n s u r a n c e  C o r p o r a t i o n , t h e  
d e c i s i o n  w h ich  g a v e  a d e f e n d a n t  t h e  r i g h t  t o  s e l e c t  i t s  own 
in d e p e n d e n t  c o u n s e l  when an  i n s u r a n c e  company had  i s s u e d  a 
r e s e r v a t i o n  o f  r i g h t s  on  c o v e r a g e .

The s i t u a t i o n  a d d r e s s e d  by t h e s e  s e c t i o n s  a r i s e s  when a 
c l a im  f o r  w h ich  t h e r e  may be  i n s u r a n c e  c o v e r a g e  i s  j o i n e d  w i t h  
s e v e r a l  f o r  w h ich  t h e r e  c l e a r l y  i s  n o t  i n s u r a n c e  c o v e r a g e .  The 
e x am p le  I  w i l l  u t i l i z e  i s  a l a w s u i t  i n  w h ich  a p l a i n t i f f  h a s  s u ed  
a d e f e n d a n t  i n  f i v e  s e p a r a t e  c o u n t s .  The F i r s t  i s  f o r  i n j u r y ,  
w h ich  i s  a l l e g e d  t o  b e  n e g l i g e n t .  The Second  i s  f o r  i n j u r y  
a l l e g e d  t o  b e  e i t h e r  n e g l i g e n t  o r  i n t e n t i o n a l .  The T h i r d  i s  f o r  
u n p a id  w ag e s . The F o u r t h  i s  f o r  b re a c h  o f  c o n t r a c t .  The F i f t h  
i s  f o r  d i s c r i m i n a t i o n .  I f  t h e  d e f e n d a n t  i s  a t y p i c a l  b u s i n e s s  i t  
h a s  i n s u r a n c e  f o r  t h e  i n j u r y  c l a im ,  b u t  t h a t  i n s u r a n c e  w i l l  n o t  
c o v e r  t h e  i n j u r y  c l a im  i f  i t  was i n t e n t i o n a l l y  c a u s e d .  The f i r s t  
c o u n t  -  i n j u r y  n e g l i g e n t l y  c a u s e d  -  i s  c l e a r l y  c o v e r e d .  H ow eve r , 
an i n s u r e r  w ou ld  t y p i c a l l y  i s s u e  a “ r e s e r v a t i o n  o f  r i g h t s ” l e t t e r  
on t h e  S econd  c o u n t  a d v i s i n g  t h e  d e f e n d a n t  t h a t  i t  w ou ld  be
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r e s p o n s i b l e  f o r  d e f e n d in g  a n e g l i g e n t l y - c a u s e d  b o d i l y  i n j u r y  b u t  
w ou ld  r e s e r v e  i t s  r i g h t s  n o t  t o  p a y  f o r  a ju d gm en t  on  t h i s  C oun t 
i f  t h e  j u r y  f o u n d  i t  was i n t e n t i o n a l l y  c a u s e d .  The c l a im s  f o r  
u n p a id  w ag es , b r e a c h  o f  c o n t r a c t ,  and d i s c r im i n a t i o n  h a v e  no 
i n s u r a n c e  c o v e r a g e .  I  h a ve  a t t a c h e d  a c h a r t  d e m o n s t r a t i n g  t h i s  
s c e n a r i o .

B e c au se  t h e  i n s u r e r  h a s  i s s u e d  a r e s e r v a t i o n  o f  r i g h t s  
l e t t e r  on  t h e  S e cond  C ou n t ,  t h e  d e f e n d a n t  i s  e n t i t l e d  t o  s e l e c t  
i t 3  own c o u n s e l  a n d ,  u n d e r  c u r r e n t  p r a c t i c e  i n  A l a s k a ,  t h a t  
l a w y e r  w ou ld  d e f e n d  C oun ts  1 - 5  and  s u b m it  h i s / h e r  e n t i r e  b i l l  f o r  
t h a t  d e f e n s e  t o  t h e  i n s u r a n c e  company. B e c a u s e  t h e  i n s u r a n c e  
company h a s  no c o n t r o l  o v e r  t h e  in d e p e n d e n t  c o u n s e l  i t  h a s  been  
t h e  e x p e r i e n c e  o f  many o f  my c l i e n t s  t h a t  t h e s e  b i l l s  a r e  
e x t r a o r d i n a r i l y  h i g h .  I n  one  c a s e  w i t h  w h ich  I  am p e r s o n a l l y  
f a m i l i a r  t h e  b i l l s  w e re  $ 8 0 , 0 0 0  p e r  month and t o t a l e d  $ 8 0 0 , 0 0 0  
w i t h  m os t  o f  t h a t  t im e  d e v o t e d  t o  t h e  n o n - c o v e r e d  c l a im s .
C o u n s e l  f o r  o t h e r  i n s u r e r s  h a v e  a d v i s e d  me t h a t  t h i s  e x p e r i e n c e  
i s  n o t  u n iq u e .  I  h a v e  k n ow led g e  o f  a s e c o n d  c a s e  w h ic h  i s  a lm o s t  
i d e n t i c a l  t o  t h e  e x am p le  I  am u s in g  i n  w h ich  t h e  f e e s  t o t a l l e d  i n  
e x c e s s  o f  $ 1 , 0 0 0 , 0 0 0 .  “ In d e p e n d e n t  c o u n s e l ”  u s e  t h e  c h e c k b o o k  o f  
t h e  i n s u r a n c e  c a r r i e r  t o  p r o v i d e  a g o ld  p l a t e d  d e f e n s e  t o  c l a im s  
f o r  w h ich  t h e r e  h a s  n e v e r  been  i n s u r a n c e  c o v e r a g e .

S e c t i o n  40  o f  t h i s  B i l l  p r o v i d e s  t h a t  t h e  i n s u r a n c e  c a r r i e r  
i n  t h i s  s i t u a t i o n  n eed  o n l y  p ay  f o r  t h e  c o s t s  o f  d e f e n d i n g  t h e  
F i r s t  and Second  C o u n t s .  B e c au s e  t h e s e  a r e  t h e  o n l y  c o u n t s  f o r  
w h ich  i n s u r a n c e  c o v e r a g e  was e v e r  p u r c h a s e d ,  t h e  d e f e n d a n t  i s  
g e t t i n g  p r e c i s e l y  w ha t i t  b a r g a in e d  f o r  when i t  b o u g h t  i n s u r a n c e .  
T h i s  i s  a r e s o l u t i o n  w h ich  h a s  been  b r o u g h t  a b o u t  j u d i c i a l l y  i n  
C a l i f o r n i a ,  i n  H o ra c e  Mann I n s u r a n c e  Co. v .  B a r b a r a  B , 8 4 6  P . 2d 
792  ( 1 9 9 3 ) .  A la s k a  h a s  m ode led  much o f  i t s  j u d i c i a l  and 
s t a t u t o r y  law  i n  t h i s  a r e a  upon C a l i f o r n i a  p r e c e d e n t .

I  h a ve  h ad  c o n v e r s a t i o n s  w i t h  M a r ia n n e  B u r k e ,  t h e  D i r e c t o r  
o f  t h e  D i v i s i o n  o f  I n s u r a n c e ,  and she  h a s  a d v i s e d  t h a t  i t  i s  t h e  
D i v i s i o n ' s  u n d e r s t a n d i n g  t h a t  i n s u r a n c e  c a r r i e r s  d i d  n o t  pay  f o r  
t h e  d e f e n s e  o f  u n c o v e r e d  c l a im s  i n  t h i s  s i t u a t i o n .  W h i l e  we 
a p p r e c i a t e  t h e  p o s i t i o n  o f  t h e  D i v i s i o n ,  t h r e a t s  o f  b ad  f a i t h  
l i t i g a t i o n  a g a i n s t  t h e  i n s u r e r s  make t h e  p r a c t i c e  i n  A la s k a  
d i f f e r e n t  t h a n  t h a t  u n d e r s t o o d  by t h e  D i v i s i o n .  Ms. B u r k e  was 
a g h a s t  when I  c o n v e y e d  t o  h e r  t h e  m ag n itu d e  o f  t h e  a t t o r n e y s  f e e s  
w h ich  had  been  i n c u r r e d  i n  t h e s e  c a s e s .  B e c a u s e  i t  i s  
Ms. B u r k e ' s  b e l i e f  t h a t  i n s u r e r s  do  n o t  a t  p r e s e n t  p a y  f o r  t h e  
c o s t s  o f  d e f e n s e  f o r  t h e  u n c o v e re d  c l a im s ,  we a n t i c i p a t e  no  
o b j e c t i o n  f r o m  t h e  D i v i s i o n  t o  t h e s e  p r o v i s i o n s .
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I  w o u ld  n o t  e x p e c t  t h e  p l a i n t i f f ' s  b a r  t o  h a v e  d i f f i c u l t y  
w i t h  t h i s  p r o p o s a l .  When a d e f e n d a n t  i s  r e p r e s e n t e d  by 
i n d e p e n d e n t  c o u n s e l ,  t h a t  in d e p e n d e n t  c o u n s e l  f r e q u e n t l y  t a k e s  a 
“ s c o r c h e d - e a r t h ” a p p r o a c h  t o  l i t i g a t i o n  b e c a u s e  o f  t h e  l a c k  o f  
r e a l  f i n a n c i a l  c o n s t r a i n t s  on  t h e  d e f e n s e  a c t i v i t y .  I n  t h e  c a s e  
I  h a v e  u t i l i z e d  h e r e ,  one  w ou ld  e x p e c t  t h e  in d e p e n d e n t  c o u n s e l  t o  
d e f e n d  C o u n t s  3 - 5  w i t h  e x t e n s i v e  d i s c o v e r y  and  m o t i o n  t a c t i c s  
t h a t  r u n  up t h e  c o s t s  o f  l i t i g a t i o n  f o r  t h e  p l a i n t i f f  who m ust 
r e s p o n d  t o  t h e s e  t a c t i c s .  By r e q u i r i n g  t h e  d e f e n d a n t  
i n d i v i d u a l l y  t o  s h o u l d e r  t h e  b u rd en  o f  e x p e n s e  f o r  d e f e n d in g  
C o u n t s  3 - 5 ,  t h e r e  i s  a r e a l i s t i c  f i s c a l  c .heck on t h e  a c t i v i t i e s  
o f  i n d e p e n d e n t  c o u n s e l .

S e c t i o n  41  o f  t h i s  B i l l  p r o v i d e s  a m echan ism  by w h ich  t h e  
i n s u r a n c e  c a r r i e r  c an  d e a l  d i r e c t l y  w i t h  t h e  p l a i n t i f f  i n  
s e t t l i n g  t h e s e  t y p e s  o f  c a s e s .  I n  t h e  e x am p le  we h a v e  u t i l i z e d  
t h e  o n l y  c l a im s  g i v i n g  r i s e  t o  t h e  o b l i g a t i o n  f o r  d e f e n s e  a r e  
c o u n t s  1 and  2 .  S e c t i o n  41  makes i t  c l e a r  t h a t  t h e  i n s u r e r  can  
d e a l  d i r e c t l y  w i t h  t h e  p l a i n t i f f  t o  s e t t l e  t h e  i n j u r y  c l a im s .
Once t h o s e  c l a im s  a r e  s e t t l e d ,  a l l  t h a t  r e m a in  a r e  c l a im s  f o r  
w h ic h  t h e r e  i s  no c o v e r a g e  and t h e  o b l i g a t i o n  t o  p r o v i d e  
i n d e p e n d e n t  c o u n s e l  i s  e l im i n a t e d .  A t p r e s e n t ,  t h e r e  i s  a  f e a r  
among i n s u r a n c e  c a r r i e r s  t h a t  i f  t h e y  d e a l  d i r e c t l y  w i t h  t h e  
p l a i n t i f f ,  t h a t  t h e y  r u n  t h e  r i s k  o f  a bad f a i t h  l a w s u i t  b y  t h e i r  
i n s u r e d .  Once a g a i n  t h e  i n s u r a n c e  c a r r i e r  i s  p r o v i d i n g  a l l  t h a t  
i t  c o n t r a c t e d  t o  p r o v i d e  a s  i t  i s  s e t t l i n g  t h e  c l a im s  f o r  w h ich  
t h e r e  i s  p o t e n t i a l l y  c o v e r a g e  and e l im i n a t i n g  a r i s k  t o  t h e  
d e f e n d a n t .  The  p l a i n t i f f ' s  b a r  s h o u ld  h a v e  no  o p p o s i t i o n  t o  t h i s  
a s  i t  a l l o w s  p l a i n t i f f s  t o  s e t t l e  c a s e s  b u t  o b v i o u s l y  d o e s  n o t  
r e q u i r e  them  t o  d o  s o .  T h i s  i s  a s e c t i o n  w h ic h  i s  o n l y  
im p l i c a t e d  w h e re  b o t h  t h e  p l a i n t i f f ' s  c o u n s e l  and t h e  i n s u r a n c e  
c a r r i e r  a r e  i n  a g r e e m e n t  on t h e  s e t t l e m e n t .

T hank  y o u  v e r y  much f o r  c o n s i d e r i n g  t h e s e  m a t t e r s .

V e r y  t r u l y  y o u r s

MAB:rab
E n c l o s u r e
c c :  R e p r e s e n t a t i v e  B r i a n  P o r t e r



D efendant

I .

Injury
Negligent

C o v e r e d

i i .
Injury

Negligent/Intentional

III.
Unpaid Wages

Reservation
o f

R i g h t s

IV.
Breach of Contract

V.
Discrimination

D e n i a l

o f

C o v e r a g e

TOTAL P . 0 5
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T ra n sm itta l t v  F a x

March 11, 1997

Representative Gene Therriault 
Finance Co-Chaiman 
Alaska State Legislature 
Room 511 
Juneau, AX 99801

Dear Representative Therriault:

The Alaska Support Industry Alliance is a non-profit trade association 
representing a broad-based membership doing business within the oil, gas and 
mining industries. Our mission is to foster and promote the safe and 
environmentally sound development of natural resources, and to enhance and 
stimulate the business climate for our 300+ members. Comprised of oilfield 
seivice companies, transportation, wholesale and retail sales, professional 
services, and private citizens, The Alliance is one o f the most effective and 
dominant voices for business in Alaska.

As a state, we are competing for investment dollars on a global basis. We must 
continue to send f:he message to potential investors that Alaska is "Open for 
Business". We can do this by stabilizing the economic climate through fiscal 
restraint and by stabilizing the legal climate through comprehensive tort 
reform.

The cost o f litigation and liability insurance has a dramatic impact on 
businesses -  both small and large. The ever-increasing product liability, 
personal injury suits, and unpredictability of damage awards have caused costs 
to soar. Tort reform legislation will help control these expenditures while 
assuring appropriate compensation for persons injured through the fault of 
others.

Alaska Support Industry Alliance
...lor feiponilhl* development ol A la it i'i  Oil, Gai 4  Mlntral Reiourcei



The Alliance 
Support Letter/HB # 58 
Page 2

Government officials! must continue to search for ways to reduce the cost of 
doing business in Alnska, including r  comprehensive review' of liability laws 
affecting the economics of business. We believe House Bill #58, sponsored by 
Representative Brian Porter, addresses this critical problem with a fair and 
equitable solution. The Alliance strongly supports HB #58, and ask the House 
Finance Committee to pass this legislation out of committee, and on to the 
House floor.

Sincerely,

Karen Cowart 
General Manager

cc: Representative Brian Porter
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March 11, 1997

Representative Mark Hanley, Co-chairman
Representative Gene Therriault, Co-chairman
House Finance Committee
State Capitol
Juneau, AK 99801-1182

Dear Representative Hanley and Representative Therriault,

HB 58, making important changes in Alaska’s tort law, will be before the Finance Committee this 
week. This is a priority issue for the National Federation o f Independent Business. With 4,400 
Alaska members, NFIB/Alaska is the states largest small-business advocacy organization. NFIB 
represents the entire spectrum of independent businesses, from one person “cottage” operations to 
quite substantial enterprises.

NFIB is interested in changing Alaska’s tort laws to make the ,vil justice system more fair, more 
efficient and less costly. That is the purpose of HB 58. This bul allows for appropriate compensation 
for persons injured through the fault of others. There is no limit on economic damages such as 
medical costs and lost wages. It does put a reasonable cap on additional awards for damages as 
pain and suffering. It prohibits punitive damages unless deliberate disregard for another person is 
shown. It also puts sensible limits on punitive damage awards.

NFIB/Alaska strongly supports putting reasonable limits on non-ecouomic and punitive damages. 
When there are no limits on damages, any business may be just one lawsuit away from being put out 
of business. The unpredictability of what a jury may award often forces insurance companies to settle 
out of court too soon for too much money. This drives up the cost of liability insurance.

NFIB/Alaska believes HB 58 will help control the costs of personal injury cases while assuring 
appropriate compensation for persons injured through no fault of their own. NFIB/Alaska urges 
support for HB 58.

Sincerely,

Thyes J. Shaub 
on behalf of NFIB/Alaska

217 Second Street, Suite 206. Juneau, AK 99801. 907-463-5118. Fax 907-463-5128 

Tbt G u a rd ia n  o f Sm all B u s in a s  f o r  F ifty  Y iars
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NORCAL
Mutual Insurance Company

Philip R. Hinderbcrgtr H i5) 777-4200 
(300)652-1051 roLL-rnre 
(41)) 0)7-5600 F AC S tM t i t

Vice President and 
General Counsel

March 11, 1997

Gene Therriault, Co-Chair 
House Finance Committee 
House o f Representatives 
State Capitol 
Juneau, AK99811

RE: SSHB 58 (JUD) Tort Reform Bill

Dear Representative Therriault:

NORCAL Mutual Insurance Company is a physician and health care provider-owned professional 
liability insurer with over 13,000 policyholders located in Alaska and the lower 48. In 1991, we 
assumed the medical malpractice business formerly written by Medical Insurance Company o f Alaska 
(MICA). We are the only professional liability insurer with a lull service office located in Alaska Our 
nine person professional staff has served physicians and hospitals located throughout Alaska since 
1975. Based on our extensive experience in Alaska and the lower 48, we support those portions of 
SSHB 58 in order to provide modest relief for physicians and hospitals from the worst abuses o f  the 
tort system. This bill will help move Alaska more in line with most other states that have adopted 
medical tort reform.

A number o f studies have been done regarding the relative cost o f medical malpractice insurance and 
the impact o f  tort reform on health care costs. Although wc have been advised by actuaries that it is 
impossible to quantify precisely the impact o f  any particular tort reform, it is widely acknowledged that 
the package o f reforms known as the Medical Injury Compensation Reform Act ("MICRA") h i  made 
medical malpractice insurance widely available and affordable in California as compared to Alaska. 
These savings arising from medical tort reform have been passed on to consumers in the form o f lower 
medical costs (Exhibit 1).

Prior to the enactment o f MICRA, California medical malpractice costs were out o f control. During 
the period 1970 - 1975, medical malpractice costs increased over 400% in response to the dramatic 
increase in the number o f lawsuits brought against doctors and hospitals. Since 1976 when MICRA 
was enacted, medical malpractice costs have only increased about 100% in California while nationwide 
costs excluding California have increased by over 563% (Exhibit 2). Had California medical 
malpractice premiums increased at the same rate as the rest o f  the United States, California physicians 
and hospitals would have paid an additional $663 million during calendar year 1992 alone. Total 
savings to date exceed several billion dollars.

A M M IC -3 /1 1 /9 7
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Comparing experience in California to other states graphically demonstrates that tort reform helps 
control medical malpractice insurance costs. Several states including Ohio enacted medical malpractice 
tort reforms similar to California and also saw a gradual reduction in malpractice costs compared to the 
rest o f  the United States. However, in 1982, Ohio's medical malpractice tort reforms were 
substantially weakened and its costs have risen dramatically (Exhibit 3).

Some states such as Alaska have not enacted medical tort reforms and their physicians and hospitals 
have over the years suffered severe increases in the cost o f medical malpractice insurance resulting 
from swings in the severity and frequency o f losses. Alaska has experienced the largest percentage 
increase in medical malpractice premiums in the nation with malpractice premiums skyrocketing from 
$781,000 in 1976 to $13,940,000 in 1994. This is a 1,684% increase in the cost o f Alaska medical 
malpractice over 18 years for an average o f  22% per year, which is almost three times the national 
average o f 7,8% and more than eight times the average annual increase in California o f  2.7% for the 
same period.

In 1975, California physicians' malpractice costs were the highest in the nation To date, a comparison 
o f premhim costs for six medical specialties in California and Alaska clearly demonstrates that MICRA 
has kept California premiums significantly lower than in other states (Exhibit 4). California physicians 
not only pay less than their colleagues in other states, but they have seen a drop in their premiums when 
adjusted for the cost o f living. The average California physician pays 60% less today than before 
MICRA (Exhibit 5).

Over the long term, Alaska physicians and hospitals should see similar reductions in the cost o f 
malpractice insurance if SSHB 58 is enacted and upheld by the courts. California's medical tort 
reforms have worked in spite o f strong pressure from the trial bar to overturn them in the courts. Real 
savings did not occur for many years until the California Supreme Court upheld MICRA in 1985. 
Because trial courts were reluctant to apply MICRA before the Supreme Court ruled on the 
constitutionality o f MICRA, insurers were unable to report savings from tort reform and malpractice 
insurance costs actually increased during the early 1980s. The MICRA debate was finally put to rest in 
1987 when the California Legislature refused to repeal or weaken MICRA Since that time, California 
trial courts have recognized MICRA and policyholders have received substantial "MICRA" dividends 
amounting to several hundred million dollars. These MICRA dividends were paid by California's 
physician-owned insurers from loss reserve savings in the late 1980s. During the 1990s, California 
policyholders have had almost no rate increases and continue to receive substantial MICRA dividends,

The impact of legal reforms on health care costs has been the subject of several recent studies. The 
U.S. Congress, Office o f Technology Assessment reported in 1993 that states which place reasonable 
limits on non-economic damages, require periodic payments and permit juries to hear evidence of 
collateral sources have seen a reduction in costs. Twenty-nine states place limits on non-economic 
damages, 30 states authorize periodic payments o fhrge verdicts, 40 states have abolished the collateral

AMMIC-3/11/97
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source rule, 50 states have statute o f limits and 22 states control the amount o f attorney contingency 
fees (Exhibit 6).

SSHB 58 offers a fair and balanced approach to reforming the civil justice system. SSHB 58 allows all 
Alaskans whether rich or poor to access the civil justice system and receive full compensation for their 
economic losses. SSHB 58 will eliminate the worst abuses by those who treat the civil justice system 
as a lawsuit lottery.

If the Alaska Legislature enacts SSHB 58, the rate of increase in the cost o f medical malpractice 
insurance should, over time, be brought in line with other states that have enacted similar tort reform. 
SSHB 58 should also help eliminate the wild swings in the severity and frequency of losses which will 
foster a stable marketplace for medical malpractice insurance in Alaska and, ultimately, help control 
health care costs.

We urge your support o f SSHB 58.

Very truly yours,

i. "TrT.

PHILIP R. H3NDERJ3ERGER

PRH/rl

Enclosures

cc: Representative Brian Porter

AMMIC-3/11/97
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be: Richard Cattanach, Alaskans for Liability Reform
Steven S. Fountain, MJD., NORCAL Mutual Insurance Company 
Roger Holmes, Biss & Holmes
Janet Johnstor, NORCAL Mutual Insurance Company - Alaska
Jim Jordan, Alaska State Medical Association
H?r,?n Knudson, Alaska State Hospital and Nursing Association
Jay Michael, Californians Allied for Patient Protection
Ron Neupauer, Medical Insurance Exchange o f California, San Francisco, CA
J. William Newton, NORCAL Mutual Insurance Company
Tim Shannon, California Association of Professional Liability Insurers
Larry Smarr, Physician Insurers Association of America

P .0 5 /22
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►  A lts1 MICRa: Real Results

19074653834 F

C h a r e  2

MICRA Helps Control Medical Costs in California —  
Without MICRA, Medical Costs Would Be Even Higher
By controlling the cost of liability insurance, MICRA has slowed the increase of health 
care costs in California. As illustrated in the first chart, a recent consumer study by 
“Families USA" shows that health care costs for the average New York family in 1991 
were $5,585 —  compared to $4,433 for the average California family.

► Average 1
c.

lealth Care Costs

sa jg r'g

Nrw T rt famSf Cdknmfm iJy

Further, as seen in the second chan, alchough consumer costs in California generally 
were higher than the national average in 1991, the state’s medical care services index was 
lower. In 1991, California's medical costs increased less than medical costs for die 
nation as a whole, saving Californians $385.6 million.

MICRA Soves Heolth Core Dollars
i «

SMa

SOUW: I. FmioUSA

2. Swa: Comww fries Mnfvtftita 
Ac L« topki ofld Sen fundseo tor km I Otorh

’ .06/22
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Alaska Medical Malpractice Insurance Costs 
Compared to U.S. and California 

1976-1994

Year
AK Premium 
Earned (Thous.)

%
Change

U.S. Premium 
Earned (Millions)

%
Change

CA Premium 
Earned (Millions)

%
Change

1976 $781 $1,187 $288

1977 655 -16 1,266 +6.7 227 -21.2

1978 Not available 1,382 +9.2 249 +9.7

1979 2,233 +240.9 1,235 -10.6 239 -4.0 !

1980 1,798 -19.5 1,333 +7.9 230 -3.8

1981 2,125 +18.2 1,232 -7.6 204 -11.3

1982 2,276 +7.1 1,361 +10.5 211 +3.4 !

1983 2,609 +14.6 1,844 +35.5 287 +36.0 ;

1984 3,483 +33.5 1,835 -.50 375 +30.7

1985 4,403 +26.4 2,261 +23.2 450 +20.0 J

1986 8,480 +92.6 3,435 +51.9 629 +39.8

1986 13,639 +60.8 4,450 +29.5 633 +0.6 |

1988 15,109 + 10.8 5,080 +14.2 663 +4.7

1989 16,341 +8.2 5,120 +.80 633 -4.5 !

1990 14,983 -8.3 4,931 -3.7 605 -4.4

1991 13,371 -10.8 4,862 -1.4 529 -12.6

1992 13,439 +0.5 5,138 +5.7 526 -0.6 *

1993 14,723 +9.0 5,174 +1.0 563 +6.0

1994 13,940 -5.0 5,932 +15.0 577 +2.0

National Association of Insurance Commissioners' Report on Profitability by Line and by State 1976-1994. 
This report is based on information obtained from insurance company Annual Statements.

Conclusions:
•Alaska medical malpractice premiums have increased from S781,000 to $13,940,000 for a total increase 
of $13,159,000 or 1,684% overall at an average annual rate of 22%.
•U.S. medical malpractice premiums including Alaska have increased from $1,187 billion to $5,932 billion 
for a total increase of $4,745 billion or 400% overall at an average annual increase of 7.8%.
•California medical malpractice premiums have increased from $288 million to $577 million for a total 
increase of $289 million or 100% overall at an annual average increase of 2.7%.
AMMIC-3/I1/97
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1

M ed ica l L iab ility  In su ran ce  C osts

California v. A laska

California Alaska Difference

Anesthesia 10,000 26,500 2 l/2x

Family Practice/ 
Minor Surgery 7,000 16,000 2x

Family Practice/ 
Major Surgery 19,000 26,500 1 l/2x

Neurosurgery 43,000 80,000 2x

Obstetrics/
Gynecology 31,500 64,500 2x

Orthopedic Surgery 26,000 80,000 3x

NOTE: NORCAL, Northern California and Alaska published premiums 1995.

P .39 /22
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Insurance Pnemioms Cut

MICRA Has Cut Medical Liability Insurance Premiums 
by 60%
Before MICRA rook Rill effect, California physician* paid an average $18,000 for 
liability insurance in 1976. By 1991, MICRA had reduced the avenge liability 
premium to $7,000 —  a 60%  savings.

A vg . Prem ium 1976* A vg . Premium 1991 ** 

—  S h o w n  in  1991  d o lla rs
• S7,241 av«rogeprwMMiô n1*4 te l 991 dohrsMf be December Urfcatf I Index 
** Dmdtads frost 1990 defected frost 1991 average praafeat

SOURCE: Piriiwra k sM a  texo6»  of hman Chom
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IMPACT OF LEGAL REFORMS OK MEDICAL 
MALPRACTICE COSTS

Background Paper 
prepared by the 

Health Program 
Office of Technology Assessment

"\

Clyde J. Behney, A ssistant D irector, OTA

: Project Staff
Judith L. Waencr, P ro ject D irec to r 

Defensive M edicine and  the Use o f M ed ical Technology

Jacqueline A. Corrigan, Study D irec to r

David Klineman, Senior Analyst

Leah Wolfe, Analyst

Philip T. Polishuk, Research A ssistant

September 1993

This paper was prepared for desk-top publishing by Carolyn Martin and Daniel B, Carson.
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Appendix- A 
State Medical Malpractice Reforms

EXPLANATION OF METHODS USED 
BY OTA TO COMPILE DATA

The ubies, figures, and accompanying 
notes iu appendix A were derived from a 
variety of sources and synthesized by OTA 
to reflea the most recent information available 
on selected State medical malpractice reforms.

The primary published sources were 1991 
and 1993 editions of a compendium developed 
for the Federal Agency for Health Care Policy 
and Research (AHCPR),1 seleaed State stat­
utes, and judicial cases. Two additional 
sources were used to update, cross-check, and 
supplement the AHCPR compendia.^

After compiling information from these 
sources into summary' tables, .OTA sent draft 
copies of the information to the attorneys 
general in all 50 States on March 24, 1993, 
for confirmation or amendment. Information 
was changed to reflea respondents' 
comments. Where conflicts arose between

the attorney general response and 
information found elsewhere, the attorneys 

.general's responses were . favored. 
Unresolved questions were addressed 
through follow-up phone conversations 
with attorney general respondents and 
statutory research. The revised drafts were 
sent again to all 50 State attorneys general on 
June 25, 1993, for a final review and any 
corrections were incorporated.

For States that responded to the first 
survey only, information is current to 
March 1993. For States that responded to 
the second "urvey, information is current to 
June 1993. For the 10 Stateŝ  that did not 
respond to either review and the Distria of 
Columbia, information was cross-checked and 
supplemented through followup telephone 
calls and/or review of the relevant State codes 
where possible. Where confirmation was 
not possible, information in this appendix 
reflects that presented in the 1993 edition of 
the AHCPR compendium.

*U.S. Department of Health and Human Services, Agency for Health Care Policy* and Research, 
"Compendium of State Systems for Resolution of Medical Injury Claims," prepared by S.M. Spernak, 
Center for Health Policy Research, The George Washington University (Rockville, MD: AHCPR, 
April 1993), AHCPR Pub. No. 93-0053; U.S. Department of Health and Humi.i Services, Agency for 
Health Care Policy and Research, "Compendium of State Systems for Resolution of Medical Injury, 
Claims," prepared by S.M. Spernak and P.P. Budeiti, Center for Health Policy Research, The George 
Washington University (Rockville. MD: DHHS, February 1991), DHHS Pub. No. (PHS)91-34?4.

-These sources were: Fisk, M .C , "The Reform Juggernaut Slows Down," The National Law Journal 
15(10):L34*3I, Nov. 9, 1992; American Nurses Association, 'Report to ANA Board of Directors on 
Ton Reform, Pad 3: Presentation of Seleaed Summary of State and Local Legislation Related to 
Tort Reform and Review of lasurancc Company Practices and Policies Related to Nursing 
Negligence with Recom-mendations,* December 1991.

5DE,FUHI,KS,KY,MS.NJ.NM,TX,\VV.



75 - impact of Legal Reforms on Medical Malpractice Costs

T ab le  A -1—C o lla te ra l S o u rc e  O ttse l P rov is ions,®  by S ta le , 1993

Mandatory Discretipnary No provision

HO0

AK* AR
CT AL DC
FL AZ GA°
IA CA HI
IL* DE LA
ID IN MO­
KS°- KY MS
MA* MD* NC
ME ND°- NE
Ml OR NH°
MN- SD NV*
MT* OK
NJ PA°
NM SC
NY TX
OH* VA
Rl» VT
TN WA-
UT Wl

w v
WY

"Tne traditional collateral source rule lo rb td e  evidence o! trie plaintiff's collateral sources ol income 
and re im oursem ent (e .g .. m ed ica l in surance . disability payments) Irom berno enteteo into cvioence. 
S ta te s c la ssified  a s  'm andato ry " or 'd iscre tionary ' in tnis table nave modified the traditional ev i­

dence rule to allow certa in  types ol collateral sources to be admitted s s  evidence. Statutes wnich 

require that the p laintiff's aw ard  be o flse t by certain collateral sources are classified a s  mandatory. 
S tatu tes that leave the d ec isio n  ol whether to offset to the jury or judge are classified a s  d iscretion­
ary. S tates with no prov ision have hot modified their traditional collateral source rules, it is  0 ! note 

that a  num ber of S tate s reduce ihe m alpractice award by the collateral source payments, but credit 
the plaintin with any p rem ium s he or sn e  h a s paid or will pay to obtain tne insurance (e.g., MN, Ml. 

CT. Rl, IL and NY).

O « Provision overturned.

* See additional notes on fo llow ing p a g e s . ’•

SOURCS: Office of Technology Assessment, 1593.



Appendix A-State Medical Malpractice Reforms • SI

Table A-2-Caps on Damages* and Slate Patient Compensation Funds, by State, 1993

Noneconomic cap
Economic and No statutory 
noneconomic limits

PCF (Paiient 
Cbmpensailon Fund)

AK: S500.000* A L:° Total recovery Afl FU Physicians may participate in
capped at s i AZ fund by obtaining lizbTtry

CA; S2S0.000 million.* CT coverage of S250.000 per
DC daim and 5500.000 per oc­

R j °  $350/250.000 CO: Total recovery D= currence. Fund wil pay
capped ai Si GA malpractice awards exceeding

HI: S375.000 mWon. iA maximum physician liab3"rry of
S250.000 cap on IL° $250,000 per daim. up to SI

ID:0 $400,000* noneconomic.* KY million per daim and S3 milron
ME aggregate per policy.

K S :° S250.000* IN: $750,000 MN*
MS IN: Provider not liable for that

MD: S350.000 LA: $500,000* MT portion o1 any malpractice
NC awaid wrrich exceeds

MA: S500.000 NE: S I.250.000 *ND° S100.000. Anv amount due
NH° the plaintiff which is in excess

MO: $455,000* NM: $500,000* NJ ol the total liability ol all
NV health care providers. shaH

CR: $500,000 SD: SI .000,000* NY be paid from the PCF. with
OH5 total payments from the PCF

U r. $250,000 VA: S 1.000,000 OKR not lo exceed S750.000.
PA

WV; S1.000.000 - Rl KS: Physicians must carry
SC S200.000 in malpractice in­

Wl: $1,000,000 TN surance p?r daim ($600,000
s •TX° per annum) then can choose

VT one a' three Options forax1- _
WA° cess coverage from PCFT "
WY For each, option, the physi-

dan pays the initial $200,000 
in damages and then the 
fund will pay sane portion of 
the remainder depending 
on how the physician 
chooses to distribute fund 
liaWiry across potential 
daims: I) fund liable for 
next S i00.000 per daim 
(S300.000 aggregate per 
provider): 2) fund liable for 
next $300,000 (S900.000 
aggregate per provider); 
and 3) fund liable for up to 
$800,000 per daim.
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Table A-2-Caps on Damages3 and Slate Patient Compensation Funds, by State, 1993 (Continued)

Economic and No statutory PCF (Patient
Noneconomic cap  noneconomic_________limits  Compensation Fund)_______

LA: Provider liability limited to
$100,000 tor injuries or death 
to plaintiff. Fund will pay total 
amount recoverable lor all 
injuries or death of a plaintiff 
exclusive of future medical 
care and related benefits, up to 
S400.000 (or private providers. 
The State pays all damages 
up to SSOO.OOO for State 
health care providers.

N5: The PCF shall cover liability 
exceeding S200.000 up to 
$1.25 million.

NM: Health care provider liability is 
capped at S100.000, with the 
remainder to be paid by the 
PCF. Total payment from PCF 
not to exceed $500,000 per 
occurrence per year.

PA: The fund shall pay any amount 
exceeding S100.000 per cccur- 
rence. up to S1 million per 
claim.

SC: The fund will pay awards in 
excess of S100.000 per claim 
(no upper limit).

Wl: Physicians must have $400,000 
of malpractice coverage per 
incident and SI .000.000 in 
coverage per annum. The 
fund will pay for damages 
exceeding the physician’s 
coverage. Each health care 
provider is also assessed an 
annual fee to help finance the 
fund.

* v 0 7 £ :  OTA's icv iew  flic not include c ep s  (h it  apply only, ot separately, to cla im s aga in st S u it-em p lo yed  ot State- 
Owned h ta im  cate p rovoers.

0  = Provision o ven irm tc . 

r " = Provision rep ea le c .

‘ S ee  additional no te s an  fo llow ing p a g e s .

SOURCE: CT'ice o! Tecnnoiogy A sse ssm en t. 1993.
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Table A -3 -P e r io d ic  Payment o f Aw ards,* by S ta le , 1993 

M anda to ry  Discretionary N o provision

AL > S I50.000* AK* DC
A2 Aft >5100.000 GA
CA > S50.Q00 CT > S200.000* HI
CO >5150.000 DE KS°
IL > $250,000* FL > S250.000 KY
LA .> $500,000* IA MA
Me .> S250.000 ID > 5100.000 MS
Ml IN NC
MO >S100.000* -MD NE
NM MN > S100.000 NH°
OH 5200.000 MT > S100.000 NJ
SD > SZGO.OOO ND* NV
UT >S1C0.000 NY > S250.000* OK
WA > SI 00.000* •• OR PA

Rl > Si 50.000* TN
SC > S100.000 TX

VA
VT
W!
WV
WY

s ?eriodie paym ent provisions are ohcn not triggered unless the award reecnes s  threshold amount. The specific 

th resho ld s are noted parenthetically in the table. Periodic payment provisions app ly  only to future dam ages. Tne 

schedu le  ot paym ents i s  either negotiated by the partits or determined by tne court. S -m e  statutes otter guidelines tor 

determ ining the schedu le . The mandatory category includes statutes in whicn periodic payment <s mandatory upon 
reach ing the threshold or upon unilateral request by delenoant or piamiifl.

® = Provision overturned. __

* See additional no te s on following page ,

SOURCE: OHice ot Techno logy A ssessm ent. 1993.
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Table A-4~Statutes of Limitations,* by State, 1993

Years within Years within Maximum number Foreign object
date ol injury date ol discovery ol years exception"

A L 2 years 6 months A years .

AK: *2 years • -
Aft: 2  years • - 1 year
AZ: 2 years * •
CA: 3 years l year 3 years 1 year
CO: 2 years 3 years 2 years
CT: 2 years 3 years -

OC: 3 years - - *
DE: 2 years 3 years • ■
FL: 2 years 2 years 4 years •
GA: 2 years' - 5 years i year
HI: 2 years 6 years •
ID: 2 years : - 1 year*
IN: 2 years • •
IL: 2 years 4 years *
IA: 2 years 6 years 2 years
KS: 2 years 4 years -
KY: 1 year 5 years •
LA: 1 year* 1 year 3 years -
MA: 3 years - 7 years General Exception
ME: 3 years - 3 years Upon "reasonable discovery"
MD: 5 years 3 years • Exception lor minors only
Ml: 2 years' 6 months 6 years 6 months
MN: 2 years’ • * •

MS; 2 years •
MO: 2 years 10 years 2 years after discovery 

. 10 years max.
MT: 3 years 3 years -----------S years “ -
NE: 2 years 1 year 10 years •
NV: 4 years 2 years • -

NH: 3 years 3 years -
NJ: 2 years' - .
NM: 3 years' - - -

NY: 2 years, 6 months - - 1 year
NC; 3 years - 4 years 1year after discovery, 10 year max
ND: 2 years 6 years -

OH: 1 year - -

OK: 2 years 3 years *

OR:
* 2 years 5 years -

PA; 2 years 2 years . •

Rl: 3 years 3 years . ’ »

SC: 3 years 3 years 6 years 2 years
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Table A-4— S ta tutes of L im ita tions ,2 by State, 1993 (Con tinued)

Years w ith in 
date of iiju ry

Years within 
date of discovery

Maximum number 
of years

Foreign object 
e xce p tio n "

VT: 3 years 2 years 7 years 2 years
Va : 2 years - 10 years i year
WA: 3 years 1 year 8 years 1 year
WV: 2 years 2 years 10 years -
Wt: 3 years 1 year 5 years 1 year
WY: 2-2.5 years 2 years - -

Explanatory Notes for Table A-d

C o lum n 1 : Statutory
time lim it fo r bringing a 
suit is measured from 
the time the injury o c ­
curs or from the dale of 
term ination of the medi­
cal trea tm ent tha t led to 
the claim .

C o lum n 2 : The statu­
to ry tim e limit fo r bring­
ing suit is- measured 
from the time at which 
the plaintiff could have 
reasonably discovered 
the injury. Often States 
allow the time limit to 
run from either the time 
of in ju ry or the time of 
discovery', depending 
on the nature of the in­
jury'.

Column 3: The maxi­
mum period in which a 
daim can be brought, 
regardless of whether the 
limit is measured from 
the date ol injury or act or 
the date of discovery. In 
most States, this max­
imum does not apply to 
the foreign body ex­
ception (see column 4).

Column 4: Because of 
the difficulty of discover­
ing a foreign body (e.g.. a 
surgical sponge) left 
inside a patient during 
invasive procedures, a 
number of States make 
special exceptions to the ’ 
statute ot limitations lor 
these cases.

aThis itb le  do«s net cov«r special previsions lor m inors, disabled pla in litls or cases involving Irauo or concealment on tne pan ol 
the nualtncare ptoMoer.

®  c Provision overturned.

*  See add itiona l notes on fo llow ing page.

*  “  W iin in year of discovery, m axim um num ber of years do not apply unless stated.

SOURCE: O ffice o f Technology Assessment, 1993.
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Table A-5—Pretrial Screening Panels, by Slate, 1993

Pretrial screening panels3___
Mandatory Voluntary No provision

AK- AR AL NDr

HI* CT A2R NJr
ID* DE* CA NYr *
IN KS* CO- OH
LA­ NH* DC OK
MA* VA FL° OR
MD* GA PA°*
ME IA Rl1̂
Ml IL°* SC
MT KY SD
Nc" MN TX
NM* MO° WA
NV MS WIR*
TN NC* wv
UT WY°
VT*

**f/ in e»to ry* in c u d e s  provisions tnai allow a waiver ol the pretrial seieen ing process upon the request ol one or both parties. 
■Voluntary* refers to provisions that allow but 00  not require parties to submit tneir claim lo pretrial screening panels.

n  «  P rov ision  repealed 
®  • Provision ovenurntO

* See  add itional no tes on following pages.

SOUPCH: Ohice o! Technology A ssessm ent, 19S3.
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Table A-6-Attomey Fte Limits,1 by State, 1993

Coufl-dtler mined/
Sliding scale M axim um  % court approved No statutory limits

CA: 40% Of first $50,000 IN-15%" AZ AK
33.33% of next S50.000 Ml-33.33% HI AJ­
25% of next $50,000 OK-50% 1A AR
15% damages that exceed S600.000 TN-33.33% KS CO

UT-33.33% MD* DC
CT: 33.33% of first $300,000 NE F I*

25% of next $300,000 NH°* GA
20% Of next $300,000 WA ID
15% of next S300.000 KY
1 0% damages that exceed Si.2 million LA

MN
DE: 35% of first $100,000 MO

25% of next $100,000 MS
10% of damages lhat exceed S200.000 MT

NC
11: '33.33% of first S150.000 ND

25% of next $850,000 NM
20% of damages exceeding Si million NV

OH
MA: 40% of first S1S0.00O OP.R

33.33% of next SI 50.000 PA°
30% of next $200,000 Rl
25% of damages that exceed SSOQ.OOO' SC

SD
ME:33.33% of first S100,000 TX

25% of next $100,000 VA
2 0 % of damages that exceed $200,000 VT

WV
NJ: 33.33% of first S250.000 WY

• 25% of next S250.000 
20% of next S500.000 
Amount shall not exceed 25% lor a 
minor or an incompetent plaintiff

NY: 30% Of first S250.000 
25% Of next S250.000 
20% of next S500.000 15% of next sz::.ooo
10% of damages exceeding S i.25 million
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Table A-6-Attorney Fee Limits,* by State, 1993 (Continued)

Court-determined/
Sliding scale Maximum % court approved No statutory limits

Wl: 33.33% ot first St million
OR 25% o( first Si mfllion recovered if
liability is stipulated within
180 days, and not later than 60
days before the first day of trial and

20% of any amount exceeding S1 million

'NO TE; M on attorney le t  lim it* are not «3ir*ct lim it* nn the amount attorneys can charge their c lien ts. Rather, they are lim b s on 
the p en ion  of the Carnage award that, m ay  go  toward attorney tees.

® • Provision overturned.
• Provision repealed.

'  See add itiona l notes on following p ag e .

SOURCE; Office ol Technology A ssessm ent. 1993.
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Table A -7 -A rb itra lio n P rov is ions* by Slale, t993

Specific provision for 
medical malpractice da im s

General arbitration 
provision*1

AK AL NC
CA AR NDb

o o 1 AZ N5*
FL« CT NH
GA DC NM
HI* DE NV
IL IA OK
LA.* ID OR
Ml IN PA
NJ* KS Rl
NY* KY SC*
OH* MA TN
SO MD TX*
UT* ME VT
VA MN WA

MO Wt*
MS WV

•  i L i r v r s .  ___ _ _ ____ •_____■ - _ _____• . _______ ____________________

MT WY

statutory provision* tor court-annexed, nonbinding arbitration. Several States have previsions authorizing 

mandatory, nonbindinp arbitration lor civil su its where expected dam ages art below i  certain tnreshold (most 
threshold: ranee Irorn SSO.OOO to S50 .000). However, because tne vast majority o! medical malpractice c a se s  
involve expected aware; in exoess of thest thresholds, the provisions are rarely relevant to m edical 
malpractice. One cxcep llo i is the State of Hawaii, which requires coun-otOntC nonoindinp arbitration lor all 
civil ton actions navwg a probably jury award (exclusive ol costs and interest) ol StSO.030 or le ss (Hawaii Rev. 
Stats. See. SOt-23 (Lexis 1992 )). However, medical malpractice claimant: may cite: to bypass eoun*ordf.red 
arbitration it a oecision has been rendered under the State 's mandatory medical malpractice pretrial aaeen ing  
provision (Hawaii Rev. Stats. Sec. 671 .16 .5  ( le x is  1992)).

■’Many States have adopted the Unilorm Arbitration Ar. (UAA) (Uniiorm Arbitration Ad. Unilotm Laws Annotated 
(Vol. 7 ) (St. P iu l. MN: West Publish ing Company, 1932)).

B  «  Provision repealed 
®  k Provtsion overturned

"  See aodilional notes on following p ages. 

SOUAC2: Ohiet ol Technology A ssessm ent, 1993.
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KETCHIKAN M EDICAL CLINIC, INC.
3612Tongass Avenue 

Ketchikan, Alaska 99901-5637

H.J. Hcnnckson, MD, FA AFP (1967-1996) 
David E. Johnson, MD. FAAP 
Diane L  Liljegren, MD, FAAFP

Phone (907) 225-5144 
Fax (907) 247-0920

Vicky Malurkar, MD 
Jeanne Snyder, MD, FAAFP

11 March 1997

Honorable Gent Therriault 
Finance Committee 
Alaska House of Representatives 
Juneau, Alaska

Dear Representative Therriault:

I am writing on behalf of the Alaska State Medical Association Board of Trustees in support of 
House B ill 58. I w ould particularly like to address Section 6 regarding the statute of limitations, 
Section 8 regarding noneconomic damages, and Sections 29 and 30 regarding the expert advisory 
panels.

We support a statute of limitations of two years, except for infants. Waiting until two years after 
the incident or age eight, whichever is later, provides time for parents to watch their children 
through raoet of their developmental milestones. Contact with the school system comes within a 
few weeks of the child's sixth birthday at the latest, and that provides a societal back-up to the 
parents' observations. Early injuries do Out have quiet interludes before expression: brain injury 
is not a discontinuous event.

Unpredictability of noneconomic damages is the single most expensive aspect of insuring against 
liability, and the unpredictability in unlimited damages makes it possible to justify almost any 
insurance premium a company might want. With medical expenses and lost economic value 
paid, a limitation on the lottery aspect of noneconomic damages makes the system more 
predictable and thus less expensive for everyone.

Steps to more sharply focus and to define timelines more clearly w ill strengthen the expert 
advisory panel system. As currently constituted the panel system is being distorted by preernptory 
challenges by counsel from its intended role as advisory to the court. We believe that the expert 
advisory panel system has been a useful tool for sorting through the complexities of medical 
liability cases, and that the system should be preserved.

Thank you for the opportunity to present our ideas on House B ill 58. I would be happy to address 
both any aspect of what I have presented here and any other questions regarding this important 
piece of legislation.

The Alaska State Medical Association supports House B ill 55.
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Regional C itizens' Advisory Counc il / "Citizens promoting environmentally safe operation of the M\eska terminal end associated tinkers."

j f  in Anchorage: .750 W  2r.-' Ave., Su:te 100 /  Anchorage. Alaska 99S01-2168 /  s9071 277.72 2 2 /FAX (907i 277-4523 
' J  in Valdez: 15a Fanbar.ks Or. / P.O. 8o< 3089 / Valdez. Alaska 99 6 8 61 9071 835 -5957 / FAX (907) 835-5926

March 11,19 97

House Finance Committee:

Rep. Mark Hanley, Co-Chair 
Rep. Eldon M ulder 
Rep. Richard Foster 
Rep. Vic Kohxing 
Rep. John Davies 
Rep. Carl Moses

Re: HB 58

The Prim a William Sound Regional Citizens' Advisory Council (RCAC) is an 
independent non-profit corporation whose mission is to prom ote environm entally 
safe operation of the Alyeska terminal and associated tankers. RCAC's 18 m ember 
organizations are communities and boroughs impacted by the 1989 Exxon Valdez oil 
spill, as well as commercial fishing, aquaculture, Native, recreation, tourism and 
environm ental representatives.

As a general matter, RCAC has no interest in the statutory guidelines for negligence 
suits. We are pleased to see that the retroactive provision of last year's bill has been 
dropped.

However, we are very concerned that the proposed cap on punitive damages -  
$300,000 or three times the actual damages -  will have the unintended effect of 
removing what are now  compelling incentives for oil shippers to prevent oil spills.

In the last seven years, we have seen very significant progress toward effective spill 
prex’ention. There can be little doubt that a major motivation behind spill 
prevention program s adopted by major oil companies and shippers is the potential 
of substantial punitive damages such as those awarded in the Exxon Valdez case.
The value of oil shipped is so substantial as to make potential penalties of $300,000 
meaningless. Punitive damages must be potentially high enough to make a serious 
impression on the shippers.

RCAC on HB 58 Page 1 of 2

Rep. Gene Therriault, Co-Chair
Rep. Gary Davis
Rep. Pete Kelly
Rep. Terry M artin
Rep. Ben Grussendorf

£  ***vs y. *4</c «  * to r
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The provision for higher punitive awards -  $600,000 or four times the actual 
damages -  in certain cases (where wrongful conduct arose in connection w ith 
commercial activities and was motivated by financial gain) is small comfort. It 
doesn't go far enough and even if it did, the burden of proving motivation would 
likely make such cases very difficult to prosecute.

The whole poin t of punitive damages is th a t they m u st hurt; punitive dam ages 
should provide sufficient "ouch factor" to both discourage a  repea t of the 
in ju rious action and to discourage others. To be effective, punitive dam ages 
m u st take into accoun t the n e t worth of the defendant. A punitive aw ard of 
$600,000 would n o t even knick the fingernail of a Bill Gates.

Under current law, a jury can tailor its punitive damages to the 
financial status of the defendant, making sure that the sanction is adequate 
to give an incentive to the defendant to avoid such conduct in the future.
That ability is lost under the bill. The jury will be unable to vary its 
damage award to take into account whether the defendant is a Mom-and-Pop 
local business or an international conglomerate worth billions. The cap on 
punitives is the same for both of them.

We propose HB 58 be amended to incorporate language from HB 60, tieing 
punitive damages to e ither average ne t annual income or two tim es the 
financial gain, in cases where the defendant's action was motivated by 
financial gain. While no t ideal, th is compromise would provide stronger 
discentives aga in st in jurious conduct.

RCAC also opposes the Section 10 requirement that half of all punitive damages be 
paid to the state. This provision would discourage legitimate victims of an oil spill 
from spending the time, effort and money to collect those funds. As dem onstrated 
in the Exxon Valdez case, after costs and attorneys' fees, even an award of punitive 
damages does not always make a party whole. We recommend this provision be 
dropped.

We appreciate the opportunity to provide input on this im portant issue and hope 
you will consider our suggestion.

Sincerely,

Louis "Tex" Edwards, President

cc: Sen. Georgianna Lincoln
Sen. Jerry Ward 
Rep. Alan Ausverman 
RCAC Board of Directors

Sen. Jerry Mackie Sen. John Torgeison
Rep. Gene Kubina Rep. Mark Hodgins
Rep. Gail Phillips
Paul Richards, Alyeska Pipeline Service Co.

RCAC on HB 58 Page 2 of 2
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A la s k a  F o r e s t  A s s o c i a t i o n ,  Inc .
111 STEOMAN SUITE 200 
KETCHIKAN, ALASKA 99901 -8 6 9 9 
Phons 907 -225 -8114 
FAX 9 0 7 -2 2 5 -5 9 2 0

March 12, 1997

Honorable Mark Hanley, Co-chairman 
Honorable Gene Therriault, Co-chairman 
House Finance Committee 
State Capitol 
Juneau, Alaska 99801

Subject: Support for HH 58 - Tort Reform

Dear Gentlemen,

The Alaska Forest Association (AFA ) is a private, non-profit corporation comprised of 
member companies engaged in activities related to the forest industry We currently have 
over 250 member companies representing all aspects o f the industry. Our membership 
includes logging companies, road building companies, towing companies, wood 
processing facilities, and a wide variety of firms that deliver goods and services in support 
o f the timber industry.

The time is long overdue for meaningful changes in Alaska’s tort law). There have been 
many individuals over the last 15 years working hard for legal liability reform. It is a 
complex system that has been abused too often. The Alaska Forest Association supports 
House Bill 58 sponsored by Representative Brian Porter because it is a step in the right 
direction to make the civil justice system more fair and less costly

AFA supports reasonable compensation for valid personal injury cases. This bill allows a 
person to be “made whole” with no limits on medical costs and lost wages. One o f the 
problems with the current system is that there are no real limits on “non-compensatory” 
damages such as pain and suffering and punitive damages. It is this “sky is the limit” 
system that is rife for abuse, Representative Porter’s legislation includes reasonable liirits 
on these damage awards as well as other provisions that make the system more fair.

Please move this bill expeditiously through the process for passage this year.

Sincerely,

Jack Phelps, Executive Director

SERVING ALASKA'S FOREST INDUSTRY
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March 10, 1997

Representative Brian Porter 
Alaska State Capitol 
Juneau, AK 99801-1182

Dear Representative Porter,

Thank you for your continued hard work on tort reform. Last year the AML urged the 
implementation o f the Tort Reform bill. The AML continues its support of the 
adoption of a m eaningful to rt reform  bill. The provisions o f CS o f SSHB 58 (JUD) 
appear to fulfill this goal.

Municipalities h:ve considerably broader liability exposures than almost any private 
business because o f the extremely broad nature of municipal services and public safety 
responsibilities. Also, municipalities are seen as “deep pockets”, however, a municipality 
must pass costs on to residents directly through taxes. It is clearly in the interest o f 
residents o f municipalities to reasonably limit their municipality’s liability exposures.

In CS for SSHB 58 (JUD), a good example o f a direct benefit for municipalities is the 
liability reduction for non-negligent actions of an electric utility. As a broader example, 
the provisions that limit liability to more reasonable sums, encourage early settlements, 
and discourage the proliferation o f “nuisance” suits, will benefit taxpayers by reducing 
the legal and other costs of claims. These same provisions will require that municipalities 
become more efficient in submitting their own claims, especially in cases such as the 
discovery of latent defects in construction work. On balance, a m ore defined legal 
system, as proposed by this bill, will have benefits for m unicipal taxpayers.

While the AML endorsed last year’s tort reform bill, the AML Legislative Committee has 
not ycr formally approved the provisions o f this bill and may comment on specific 
provisions after the AML/Alaska Conference of Mayors Legislative Conference on April 
1 and 2 in Juneau. You are invited to present the bill to municipal officials on Tuesday 
April 1. Please keep the AML informed of any issues specifically relevant to 
municipalities and the AML will be pleased to continue to participate in the process.

m —
Executive Director

CC: AM L Board o f Directors
AM L Legislative Committee 

C:Legcoinm:297tortrcformhb58
Member of the National League of Cities and the National Association of Counties

Sincerely,

fA \
1 Kevin Ritchi

ALASKA 
MUNICIPAL 

LEAGUE
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March 11,1997

Representative Gene Therriault
Co-Chairman
House Finance Committee
Alaska State Legislature
State Capitol
Juneau, AK 99801-1182

Subject: House Bill 58—Tort ReftymXcgjalaflon

Dear Representative Therriault:

I am writing this letter to express support for the u rt reform legislation that is 
currently moving through the House of Representatives. House Bill 58, introduced by 
Representative Brian Porter, is a piece of legislation that deserves the Senate’s consideration and
support.

This letter is being written on behalf of the members of the Alaska Rural Electric 
Cooperative Association, Inc. (“ARECA”). The active members of ARECA comprise 18 electric 
cooperatives situated throughout the state o f  Alaska. These electric cooperatives serve a large 
percentage of the state’s population, The cooperatives represent an effort by citizens of the state to 
provide the best possible electric service to their communities at the lowest possible cost. The 
members of ARECA are in support of tort reform legislation and believe it would be beneficial if 
tort reform were accomplished during this legislative session.

One section of the legislation is of particular importance to the members of ARECA. 
Over the years, the electric cooperatives have been subject to many claims by plaintiffs’ attorneys 
attempting to impose strict liability on an electric utility for any and. all electric service. The 
argument is made that the electric utility should be responsible for any injuries or damages arising 
from electricity even if the utility v/as not negligent in any way. For example, in one situation a 
claim has been made that an electric utility should be strictly liable for the quality of electric service 
even though die injured individual had obtained electricity only by running his own wiring from a 
neighboring house. The provision of the tort reform legislation desired by the electric cooperatives 
would ensure that utilities arc held accountable only in situations in which an injured party can 
establish how the utility may have been at fault.

fs\ARECA\Ufit\M1.97vr

D E M O C R A C Y  IN  A C T IO N



Representative Gene Therriault 
March 11,1997 
Page 2

Thank you for your time and attention. I will of course be available to provide 
testimony to the appropriate committee or committees which consider this important piece of 
legislation.

Sincerely yours,

ALASKA RURAL ELECTRIC 
COOPERATIVE ASSOCIATION, INC.

cc: ARECA Active Members
Lari}’ Markley 
Roger R. Kemppel, Esq.

K/tRECA\L<gW3-U-97\f
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Resolution 97-3-2 

A Resolution Supporting Tort Reform

ARECA supports tort reform and especially passage of section 35 o f CSSSHB 58 as 
currently written; the section clarifies the liability o f utilities for providing electric 
service.
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Anchorage
o f

Kick Mi/strom. Miif/nr

r n .  iw .x ux-fci&o 
Anchorage. Alaska 95-151 
Telephone: (!K)7)

OI I K I: o r  Tin: Ml'Mfir.U. ATI'OHNT.Y

March 12, 1997

Tne Honorable Gene Therrault 
STATE CAPITAL, Room 511 
Juneau, Alaska 99801-1182

Re: SSHB58 - T o rt Reform  Legislation

Dear Representative Therrault:

The Municipality of Anchorage is self insured for tort claims. As such, every dollar spent 
on the defense and resolution o f tort claims is paid directly by the taxpayers. Despite earlier 
tort reform, the Municipality o f Anchorage continues to be faced with frivolous lawsuits and 
in a climate of a back logged court system and increasing defense costs. In particular, there 
ha: been a significant increase in frivolous lawsuits against the Anchorage Police Department 
and individual officers. When the officers arc pulled a\ ' om their important duties of 
investigating, fighting, and prosecuting crime to defend aga, se lawsuits, the safety of 
the people of this city and stale is jeopardized.

For these reasons, the Municipality o f Anchorage supports SSHB58, tort reform legislation, 
which would encourage the efficiency o f the Alaska civil justice system by discouraging 
frivolous litigation while at the same time protecting injured A laskans’ rights to just 
compensation for injuries and damages caused by the negligent acts o f others.

Ancrorage supports the comprehensive changes set forth in SSHB58. in particular, those 
portions of the legislation that the Municipality would like to see implemented are as follows:

1. Section 7. AS 09.10.070(a) which would amend the statute oflim ilalions for lawsuits 
arising out o f damage to personal property to two years instead o f the current six 
years. Il is difficult if not impossible to defend against stale claims when memories 
have faded, personnel have changed, witnesses are gone, and evidence is lost. The 
Anchorage Police Department, in particular, has been faced with having to defend 
such claims due to the large amount o f property handled by it in the course o f a 
criminal investigation. The current six year statute actually encourages a delay in the 
bringing o f such an action since the current prcjudgmcnt interest at 10.5% could 
potentially result in a windfall to the claimant.
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2. Scc:ion 8. AS 09.10.070 Non-economic damages. The changes proposed to this 
section  arc fair and would result in reasonable com pensation to A laskans who are 
injured by the negligent acts o f others. The current law results in excessive damage 
claims that arc typically unsupported by facts.

3 Section 9. AS 09.17020 Punitive damages. The Alaska Supreme Court has ruled that 
m unicipalities are exempt from liability for punitive damages. In an effort to 
circumvent this law, plaintiffs’ attorneys attempt to avoid Anchorage’s immunity for 
punitive damages by sui ig employees individually and alleging punitive damages 
against them . There has been a significant increase in such claims in recent years. 
A legislative change which would streamline litigation by preventing meritless 
punitive damage claims is strongly supported by Anchorage.

4. Section 18. AS 09.17.080(c) Anchorage supports changes to the current law that 
would allow  any person responsible for damages to be assessed a percentage o f fault 
regardless o f  whether the person, is named in a lawsuit. Anchorage has often found 
itse lf in a position o f  acting as a third-party p la in tiff to bring the appropriate parties 
into a lawsuit for a fair determination of fault. This is expensive and time consuming 
and the proposed legislation would obviate this need and would reduce the costs o f 
defending litigation while at the same time ensuring a ju s t result.

5. Section 36. AS 09.65.210 Anchorage strongly supports repeal and reenactment o f AS 
09.65.210 to elim inate potential recovery of damages for personal injuiy or death if 
the injury or death occurred while the person was engaged in the commission o f  a 
felony. Further, since alcohol and other controlled substances have become an 
increasing problem  in Alaska and across the country, Anchorage encourages the 
passage o f  both sections AS 09.65.210(4) and (5) which would reduce or elim inate 
the need to defend against claims brought, by impaired persons who have substantially 
contributed or caused their own injuries.

Finally. Anchorage supports changes lo the law that it would allow an offset for collateral 
benefits received by a parly to avoid a double recovery, the proposed changes lo prejudgmenl 
interest lo avoid the windfall that currently exists regarding prejudgment interest, and more 
“teeth” in the present offer o f  judgment law to encourage early and prompt resolution o f 
claims.
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On beha lf o f the Municipality o f Anchorage, the Law Department and the Risk Management 
D epartm en t encourage the passage o f SSHB58. I would happy to discuss with you more 
detail how  the proposed changes would im pact litigation in this Slate, and in particu lar, 

would im pact litigation faced by Anchorage on a day to day basis. Thank you for your 
attention lo these matters.

V ery tru ly yours,

S tephanie Galbraith Moore 
A ssistant Municipal Attorney

cc: M ary K. Hughes, Municipal Attorney
Harry Sjobcrg, Risk Manager
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A l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n
4107 Laurel Street ♦ Anchorage, Alaska 99508 • (907) 562-2662 • (907) 561 -2063 (fax)

March 13, 1997

The Honorable Mark Hanley, Co-Chairman 
The Honorable Gene Therriault, Co-Chairman 
Finance Committee 
Alaska House of Representative 
State Capitol (MS3100)
Juneau, AK 99801

Subject: SSHB58

Dear Representatives Hanley and Therriault:

The Alaska State Medical Association (ASMA) is comprised o f nearly 500 physicians located 
throughout Alaska. The ASMA House ofDelegates and Board of Trustees would like to thank 
you for providing the opportunity for ASMA to testify on its recommendations for modifications 
to the civil justice system.

Physicians in Alaska practice in unique and challenging circumstances. Our goal is to provide the 
most appropriate and best medical care possible to our patients. Our profession is facing 
increasingly complex issues involving new technology, moral and ethical situations, aud fiscal 
pressures from all fronts.

The practice of medicine in Alaska is typified by the sole practitioner or small clinic practices 
which are essentially small businesses. But this too is changing with managed care appearing 
throughout Alaska which brings its own special considerations. Questions arise as to quality of 
care in a managed care setting that is driven perhaps more by fiscal considerations than by the 
medical condition of the patient. These fiscal considerations are being driven by others than the 
treating physicians. Such circumstances provide for further complications and uncertainties in the 
applications of the civil justice system to the practice o f medicine.

ASMA has been on record for many years supporting changes in the civil justice system that 
provide for less uncertainties in the system while not keeping any person from the courthouse. 
Those changes are as follows:

1. Ceiling on Non- economic Damages
No limit is suggested on proven economic damages such as loss of earnings and 
medical expenses. ASMA recommends a ceiling of $250,000 on recovery from non­
economic damages which are those intangibles such as pain and suffering.
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No caps or extremely high ceilings for non-cconomic damages provides for a system 
along the lines of a lottery. Uncertain, extremely high potential awards lead to high 
professional liability insurance rates which in turn leads to more physicians going 
without such coverage. An uninsured doctor may nor. have the assets to satisfy a 
judgment for loss of earnings and future medical expenses let alone an award for non­
economic damages.

2. Limits on Attorney Fees
A sliding attorney’s contingency fee schedule is recommended as follows:

40% of the fiist $50,000
33 1/3% of the next $50,000
25% of the next $500,000
15% of any amounts in excess of $600,000

Sufficient, appropriate net compensation to the injured party is the goal of the 
recommendation while providing for just compensation to the injured party’s 
attorney. More compensation to the patient is the result.

3. Collateral Source Evidence
Allow a defendant (e.g., physician) £o introduce evidence pertaining to amounts of 
other proceeds received by a plaintiff due to the situation that resulted in the lawsuit. 
Examples of those proceeds are insurance proceeds and workers compensation 
payments. This prevents duplicate payments for the same loss.

4. Periodic Payment of Future Damages
When an award for future damages exceeds $50,000, allow either party to require the 
court to provide that the judgment be paid in installments over the term of the 
plaintiffs disability.

This allows for the purchase of an annuity to make future payments as and when they 
arise - a significant savings over an immediate lump-sum payment of an entire award.

5. Arbitration
Allow physicians to contract with patients for mandatory arbitration of malpractice 
claims.

6. Statute of Limitation
Maintain a statute of limitation that requires an action for injury or death against a 
physician to be filed within 2 years of when the person knows or should have known 
of the injury. However, for children under age six, require that action be brought 
before age eight or within two years, whichever is longer. But, the clock stops if there 
is fraud, intentional concealment of feels, or if there exists an undiscovered foreign 
body (of no therapeutic or diagnostic purpose) in the body of the injured child and the 
aclion is based on the presence of the foreign body.

2
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7. Stat'ite of Repose
Incorporate a genera] statute of repose that prevents suits from being brought after 
eight years measured from the date of the act that caused the injury or death. The 
statute of repose applies without regard to the statute of limitation. However, any 
statute of repose should not apply in cases involving intentional acts or if intentional 
concealment o f facts occurred that resulted in a delay o f more than eight years before 
the basis for the legal action was known.

8. Panel System
ASMA recommends the continuation of the panel system. Although, complete and 
credible empirical data which would indicate the impact of the panel system is 
impossible to develop, anecdotally many ASMA member physicians feel it is important 
and worthwhile for the pane* system to remain in place. ASMA would consider a 
change in the method o f selection of the panel to allow each side to choose a physician 
member with then those two members selecting a third physician. However, the 
physicians chosen should be physicians both licensed and actively practicing medicine 
in Alaska.

ASMA would also recommend that the "bias" questionnaire be changed so as to ferret 
out only real conflicts of interests as opposed lo perceived conflicts. It would also 
appear that the existing questionnaire may be easily “gamed” by physicians not 
wanting to serve.

ASMA’s experience is that it is not unusual for 40 suits involving medical malpractice 
to be filed each year which tend to take approximately two years to be adjudicated. 
Therefore, at any given point in lime approximately 240 Alaska physicians are 
impaneled. This is over 20% of all physicians in Alaska, a significant contribution to 
the system for which, in most cases, the service is done pro bono.

The above are outlines of the features of civil justice reform that ASMA member physicians feel 
should be adopted. Many o f the above are incorporated in SSHB58. For those that aren’t,
ASMA recommends amending SSHB58 to include them. Specifically, the absolute cap of 
$250,000 on non-economic damages is recommended to be incorporated. The general concepts 
underlying SSHB58 are supported by ASMA.

The underlying purpose in the above is to provide some certainty where little certainty currently 
exists. Imposition of certainty provides for greater predictability and should result in reduced 
premium rates for professional liability coverage. Similar measures were adopted in California 
over 20 years ago with one result being that overall medical malpractice insurance premiums in 
California are half of what they are here in Alaska. Attached is a copy of an article that appeared 
in January/February 1997 issue of Contingencies tbe bi-monthly journal of the American Academy 
of Actuaries Also, included is the “Issue Brief’ cited in the art; Me. As you c?.n see, the impact of 
the MICRA has been significant in California; The Academy work group concludes that a

3



Ak St Me-d Assoc TEL No.561-2063 Mar 11,97 13:37 No.021 P.04
}

package of reforms is more effective than individual reforms, and key among the reforms ere a 
cap on non-economic damages and a mandatory collateral-source offset rule.

Lower rates should result in more physicians having professional liability insurance coverage with 
sufficiently high limits. This result should provide for added peace of mind to patients. We 
believe it can be expected that lower costs for professional liability will have a marginally greater 
impact on the likelihood of private practice physicians practicing in rural communities having 
coverage with sufficient limits than those physicians practicing in urban areas.

Should you have any questions or comments you may direct them to any of the following people:

James J. Jordan 
Executive Director

cc: Representative Brian Porter 
Alaska House of Representatives 
State Capitol, Mail Stop 3100 
Room 216
Juneau, AK 99801-1182

ASMA Board of Trustees

Paul Raymond MD, President, Cynthia Brooke MD,
235-7000, tax 235-4050 

John J. Smith MD,
563-8588, fax 563-6903 

Patrick Brady MD,
276-5222, fax 278-9044 

Kevin M. Tomcra MD,
261-3102, fax 261-4882 

Douglas G. Smith MD,
276-2903, fax 278-8052 

Lee Sclilosstein MD,
272-2571, fax 272-6751 

David E. Johnson MD,
563-3929, fax 562-2848 225-5144, fax 247-0920

James J. Jordan, Executive Director, ASMA,
562-2662, fax 561-2063

The ik you again for opportunity to provide testimony.

Sincerely,

4



I flk St Msd Ossoc TEL No.561-2063 Mar 11 ,97 13:37 No .021 P.05

f o r  M e r a c t i c e

R e fo rm s  W ork  B e s t  a s  a  P a c k a g e .  S tu d y  S h o w s

medical malpractice system in 
the United States serves no one 
well. Although a few multimil­
lion dollar settlements draw 
public attention, most individ­
uals who juffer real injury at the 
hards of their physician or hos­
pital accept less than the full val­
ue of their claim—and endure 
long delays before receiving 
compensation. Those most 

harmed—people left with lifelong medical needs or perma­
nent loss of income—arc most likely to be underpaid.

Physicians, who in the 1950s faced a l-in-7 chance o f 
being sued over the course of a career, now see the odds re­
duced to l-in-7 per year. As a result malpractice insurance 
premiums have skyrocketed, causing many practitioners to 
abandon their specialties or adopt costly dcfcnsive-mcdicinc 
procedures. Many Insurers, buffeted since the early *70s by 
recurrent cycles of higher claims frequency and larger jury 
awards, have withdrawn from the market, which has reduced 
availability of coverage and further driven up costs. And as 
for attorneys . . . .  well, even some thoughtful legal schol­
ars believe the system is out of whack.

According to Randall Bovbjcg of Washington’s Urban 
Institute, author of numerous studies on medical malprac­
tice, many of the system’s problems arise from a basic dif­
ference between doctors and lawyers: Physicians think about 
healing injuries, attorneys about resolving disputes. Says 
Bovbjerg, “Doctors see medical malpractice as a way to make 
injured patients whole—financially as well as physically. 
Lawyers come into the process after a conflict arises, and 
their focus is on justice for their client,”

B y  J e f f r e y  S p e ich cr

Jeffrey Speichcr is man/ycr of member communications 
for the Academy and an editor for Contingencies.

This difference in worldview intertwines medical mal­
practice with the legal system. Malpractice must balance the 
need to compensate deserving claimants, dc cr future viola­
tions by malting doctors more careful, and obtain justice for 
both patients and medical providers. All this from what Bovb­
jerg def nes as “mainly an insurance system run by experts."

A group of those insurance experts, members of the 
American Academy of Actuaries, recently suggested an ap­
proach to make the system less costly. According to the 
Academy report, “Medical Malpractice Tort Reform: 
Lessons from the States,”  the mixed results of reform 
attempts by the states point the way to effective federal 
action.

“ Congress should adopt a comprehensive approach to 
tort reform by adopting a package of measures," says Jim 
Hurley, an actuary with Tillinghast/Towers Perrin and leader 
o f the Academy group. “ Our report provides a synthesis of 
measures that have been effective at the state level."

A  Package Deal

The California Medical Injury Compensation Reform Act 
(M IC RA ) of 1975 shows the success o f the package ap­
proach. Before M IC RA ’* adoption, the state’s pcrccr. age 
o f total U.S. lcT payments was significantly higher that its 
proportion of the nation’s physicians. By 1981, California’s 
loss payments had dropped and were about even with its 
percentage of physicians. Costs continue to fall, even as Cal­
ifornia’s share of physicians remains stable. Writes the Acad­
emy group: “The relationship of decreased relative costs to 
the timing of reform provides strong evidence fo. the ef­
fectiveness of the M IC RA  package.”  (Sec Figure 1.]

At the head of the Academy’s list for lawmakers is a na­
tionwide cap on jury awards for noneconomic damages such 
as pain and suffering. As cvide. ce, Hurley points to Ohio 
where malpractice costs fell after a 1975 cap on damages, 
only to rise dramatically after courc challenges ted to a 1985
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ruling that overturned the cap. [See Figure 2.)
Such a cap should be established on a per-medical-injury 

basis at a level low enough to have an impact— at $250,000, 
for example. In addition, a mandatory coliateral-source off­
set rule is needed to ensure that double and triple indem­
nification cannot be collected through multiple suits. Un­
der this rule, a jury or judge would have to consider 
compensation paid from other sources.
Above all, the Academy report warns against piecemeal 

or faulty changes. Loss experience in New York shows that 
the individual tore reform measures adopted in that state 
over the past two decades did not improve costs relative to 
die U.S. total. “Poorly crafted malpractice reform— either

Above all. tbe Academy report warns 
against piecemeal or faully changer. 
"Poorly crafled malpractice reform- 
either individual measures that are too 
limited or broad transformations that 
are too far-reaching-can have 
unintended consequences that drive 
up costs.”

individual measures that arc too Limited or broad transfor­
mations that are too far-reaching— can have unintended 
consequences tha.: drive up costs,” says Hurley.
The Academy’s suggested approach involves what med­

ical malpractice experts call “takeaway" reforms— preserv­
ing the current reliance on the tort system, but eliminating 
some of the costliest and most abused features.
Other voices in the debate, including representatives of 

the medical community, call for a back-to-thc-drawing-board 
approach. Unfortunately, the design that comes back often 
relies on a no-fault model. While no-faule medical mal­
practice insurance would largely untangl.*, tĥ  process from 
the legal system, no-fault often rewards individuals whose 
claims would otherwise be denied. Says Hurley, “No-fault 
would drive frequency of claims through the roof— some 
argue by a factor of at least two and perhaps by a factor of

Malpractice Loss Payments in Ohio
as a Percentage of the U.S. Total, 1975-94
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eight or more. It’s scary how many things can be compen­
sated under the typical no-fault system."
Frequency of claims, according to Hurley, is the key dri­

ver of costs. “Over the past two decades, the plateaus and 
surges of claims frequency have been difficult to anticipate 
and measure, but the long-term trend has been up,” says 
Hurley. Size of claims also is an important cost factor, bur 
dollar amounts in settlements have bi.'n increasing in a more 
predictable fashion over time.
No-fault also would take most casci out of court and 

make malpractice a transaction between insurer and claimant. 
Advocates claim that this would cut legal costs— which are 
enormous. For example, according to the Insurance Ser­
vices Office, legal defense costs for insurers alone account­
ed for 14 percent of total tort costs in 1992.
However, vxperience in Florida and Virginia, where no­

fault for obstetric cases is already in place, docs noc show 
substantially reduced costs or less need for legal counsel. 
Says Bovberg, “Everyone who usci the no-fault system in 
Florida and Virginia consults a lawyer.”
Other options exist. A proposal by Jeffrey O ’Connell, 

professor at the University of Virginia School of Law, seeks 
a middle way between no-fault and status quo. He would 
snorten the process and lower costs through an early offer 
of payment of noneconomic damages.
O ’Connell is blunt about his disgust with the current 

state of affairs. “Medical malpractice is a nightmare of use­
less circularity,” he says. However, according to O’Connell, 
the system is not consistently biased against defendants. 
Most proposed changes, on the other hand, invariably fa­
vor the defendant. Justice— as well as political reality—  re­
quires benefits for die plaintiff as well.
“Reform requires a quid pro quo," says O ’Connell. 

“While the Academy has described quite luddly the options 
for takeaway reform, such measures could not get through 
Congress without being so watered down as to be mean­
ingless,” says O ’Connell. “ True reform should involve a fair 
trade: making it easier for claimants to be paid, but paying 
them less, as under workers compensation hws."

An Offer You Can’t Refuse

O ’Connell’s ideas nave found sponsorship on Capitol Hill- 
A bill introduced in the I04th Congress by Sen. Mitch Me-
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Connell (R-Ky.) would create an carly-offer plan for all tort 
claims, including medical malpractice. Under the proposal, 
a defendant in a personal injury claim is given the opdon of 
offering payment to the injured party within 180 days of 
the claim. The defendant purchases for the claimant a com­
prehensive major medical insurance policy that covers med­
ical expenses, rehabilitation, and lost wages beyond monies 
received from collateral sources. In  add ion, reasonable 
hourly fees for the clamant’* attorney would be paid.

Claimants who are offered such a settlement within 180 
days of the claim would be obliged to accept. This won’t 
get egregious medical offenders off the hook, however. A 
normal tort claim could be pursued for noneconomic dam­
ages, but with a higher-than-current standard of evidence.

Medical m alpractice k 
u se le s s  circularity.

a mcj&'mnre ol

The plaintiff must prove that the medical provider’s mis­
conduct was wanton or intentional.

Because the defendant would not be forced to offer a 
settlement, physicians and their insurers could take their 
chances in court in the case o f bogus claims. However, the 
risk might be too great. O ’Connell cites a prominent med­
ical malpractice defense lawyer who estimates that he’d make 
an early offer in 200 of the his firm’s 25C current cases. So 
the balance is tipped toward the defendant, but not with­
out providing a substantial benefit to the plaintiff: Timely 
resolution and quick serjement.

The limit on legal fees would discourage what O ’Con­
nell calls “ the unconscionable abuse o f the system by some 
members of my profession.”  Among other criticisms, the 
Virginia professor points out that contingent fees are often 
not truly contingent on risk. Attorneys take the same set­
tlement percentage from open-and-shut cases as from com­
plex cases, a practice that subsidizes work on failed litiga­
tion and which O ’Connell denounces as an illegal tax on 
deserving claimants.

Hurley gives O ’Connell's proposal a mixed review. “ To 
its credit, the carly-offer plan is not mandatory for defen­
dants, which leaves the tort system in place to challenge 
claims perceived as nonmeritorious," says Hurley. He also 
notes that periodic insurance payment to claimants allows 
compensation to be made as costs are incurred, eliminating 
the burden of large lump-sum payouts. Also, O ’Connell’s 
plan emphasizes two fundamentals that the Academy report 
identified: mandatory recognition o f collateral benefits and 
controlling noneconomic damage costs. In  feet, the O ’­
Connell plan eliminates consideration o f noneconomic dam­
ages altogether unless the case goes to court.

However, Hurley notej, the periodic paymenc plan the­
oretically would have to remain in force for decades. Will 
claimants be out in the cold after the disability policy lim­
its are reached, or will the insurer fice unlimited exposure? 
Another concern: Like no-fault, the early-ofFer plan could 
give incentives for unmerited claims. Insurers may pay a 
doubtful claim rather than incur expensive litigation costs
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and risk a large judgment award. In adilition to increased 
costs, Hurley worries about a basic question: “ Is it the right 
message to send to individuals who think doctors and in­
surers have deep pockets? The system may have practical ad­
vantages, but in terms of equity, it is hardly fair."

No matter which remedy is tried, no action will slash pre­
mium costs immediately, Hurley cautions. “ Tying tort re­
form to premium reductions, as has been done in some 
states,, is unrealistic,’’ he says. “ There is little evidence that 
the cost savings can be translated directly into lower costs 
for heal lit care providers. More likely, reform will slow the 
rate of premium cost increases.”

The course of reform will be determined by elected of­
ficials at the state and federal levels. The debate will be long, 
no matter which option— if any—is approved. In  the mean­
time, the cost of inaction continues to be passed on to the 
public in the form of increased meaical fees and reduced 
services.

By working together in recent years, insurers and health­
care providers have begun to bring medical spending un­
der control. Effective medical malpractice reform is one way 
to keep the moir-mtum going. D

Contingencies January/February 1997 83



r 7̂ |
0 3 / 1 2 / 1 9 9 7  0 9 : 5 9

' fir. •> , V . .

3075638824
; *    ,  .

DAVID A MCGUIRE MD PAGE 0 2

□ a v i d  A .  M c G u i r e , m .d .
iD i t f io f i t M c  e S iL \g i\y

o *  Q I T M O # A ( 0 I C

4048 LA UR EL STREET  
SU ITE 202 

A N C H O R A G E . ALASKA 99308
March 10, 1997 P H O N E  907-562-41*2

Mr. Gene Therriault 
Co-Chliman. House Finances 
State C apitol, Room SI7/IS 
Juneau, A*. 99801-1182

Dear Representative Therriault:

I’m wrii:ing this letter to encoumge your support of tort reform. I appreciate the efforts 
that you expend on our behalf. As you may know, I was instrumental in founding the 
original tort reform effort in Alaska, called the Citizens' Coalition for Tort Reform. We 
got some tort reform established in 1986, and were successful in getting the initiative on 
the ballot in 1988 Clearly not enough was done. Representative Porter's SSHB58, will 
certainly go a long way towards solving the problems that present us.

While h may be true that in 1976 only doctors and other small groups were affected, it is 
now the case that absolutely everyone in Society is affected. I most recently had a 
conversation with Orin Seybert of Penninsula Air. They had the unfortunate occurrence 
of an aii plane disappearing with its passenger on board. The passenger's economic value 
is computed to be more than one million dollars. Unfortunately, Orin is in the unenviable 
position of being completely unable to obtain more than one million dollars in insurance.
It is not only the cost interests of insurance, but tbe availability, that often affects decisions 
of busit wses and professions in the Siute of Alaska.

Mr. Jim Jordon, ■/: the Alaska State Medical Association, has been kind enough to 
forward two articles which I would like to bring to your attention, They are written by the 
American Academy of Actuaries. Once in my life I wanted to be an actuary, until I found 
out how little contact actuaries have with their fellow human beings Having said that, 
they are very excellent at analyzing numbers in a dispassionate way. This analysis would 
appear to confirm what many of us have been thinking and saying for a long time.
MICRA Reform in California has been demonstrably effective. California doctors now 
pay less lor the same level of malpractice insurance than Alaska Electors pay. No one, I 
think, would believe that Californians are less litigious than Alaskans. It simply shows the 
effectiveness of the Tort Reform legislation passed in 1975. The article also points out 
that tort reforms are ineffective when passed piece-meal. We have heard numerous 
arguments over the years that ton reform should be incremental, that we should do a little 
bit at / *. I for one have resisted those arguments because every time a small piece of
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legislation has passed; everyone says tort reform is done, and since it’s a controversial 
subject, they 'on’t want to touch it again for the next four, five, or ten years. Meanwhile 
it's like having a bucket with ten holes in it, and one hole is plugged, the bucket still leaks 
at a very rapid rate.

A cap on non-economic damages, the prohibition of recovering from collateral sources 
and mandated structured periodic payments, are key elements to this tort reform. The 
MICRA Legislation included limitations on contingent fees. The pro-active way of 
making that statement is that in effect, more money is left for the truly injured client. The 
point is made in these articles, however, that that contingent fee is usually a fixed sum of 
money, regardlcsr, o f risk involved in the case. A truly contingent tee wou ld take less 
money from a case that was an open and shut case, as opposed to those in which there 
was considerable doubt. I can assure you that the standard practice in the Alaskan Legal 
Community is to take a fixed percentage o f the case, regardless o f risk. Those trial 
attorneys who are fortunate enough to be in the position o f having the "Oh my God" case 
come through the door, are virtually assured o f being millionaires as the re sult o f the 
outcome o f a single; case. That seems a little unbalanced

I'm enclosing, for your perusaL, tut analysis o f a case that occurred in Alaska in 1987. 
Essentially Mr, Justice was involved in a bar fight, presented himself to th* Emergency 
Room at Alaska Regional Hospital, which subsequently has become Columbia Hospital 
He was thoroughly examined and sent home. He returned almost exactly 24 hours later, 
in the early morning hours, and was again examined and no material findings were 
produced. He then left to go tc California. He was extensively evaluated in California, 
including CAT-scans and MRTs, for persistent headaches, and was admitted twice in 
California with no findings noted. On the third admission, he presented with symptoms of 
a cerebral hemorrhage, and was subsequently discovered to have a Berry aneurysm, which 
is a congenital malformation that he had prior to his ^creation in tlte bar. It is 
noteworthy that he left Alaska neurclogically intnct, with the appropriate measures having 
been taken.

He elected to sue in California, which by then had enacted the MICRA Reform mentioned 
in the previous part o f this letter. As & result o f that, (here was a cap on ncn-economic 
damages. He had mandated periodic payments for his economic damages. There were 
limitation on the amount o f money that the attorney could recover, and he had no 
collateral sourer at that time from which to recover.

After having received the benefit o f this life-time benefit in California, he returned to the 
State o f Alaska. He sued the doctors and Alaska Regional Hospital, and shortly before 
trial, dropped the docto;$. The jury was neVsr permitted to know that he had received full 
compensation under the California Micra Act. The jury returned a verdict o f "guilty", and 
assessed damages. We have enclosed an analysis o f these damages, with those paid by 
California on the left, and those paid by Alaska on the rijjht. You can see clearly that the



w , ■ ■ '
03/12/1-397 0 9 :5 9  9075639824 DAVID U MCGUIRE MD PAGE

P ag * 3 - G en  *  T h e rriau lt

cost to settle the sam e case in C a lifo rn ia  w a s  one-th ird  o f  that in A laska . A n o th e r w ay o f  

stating it is , that A la sk a  heahh ca re  co n su m ers  p ay  three tim es as much to  in ju red  v ic tim s 

as C a lifo rn ia  health ca re  consum ers d o . In  the end, all the money co m es fro m  the patients 

o r  the ir payors. T h is  is  a  d ea r and eg reg io us exam ple o f  w h y  collateral so u rce s  need to be 

l im lc d . Y o u  w il l hear time and tim e again  th at "T o rt  Reform ers” are try in g  to  rig  the Ju ry  

system . N oth ing  cou ld  be fa th e r  fro m  the tru th . W e'd sim ply like the J u r y  to  kn o w  the 

w h o le  truth  and nothing but the tru th , and i f  that w e re  the case, we b e lie v e  that they 

w oufd  com e to  a sensible verdict.

I  appreciate the opportunity to p resen t yo u  w ith  th is inform ation, and I  w o u ld  be m ost 

happy to  d iscu s* any part o f  it. ( I  h a ve  reed th e  Ju stice  f ile , including th e  exam inations in 

the E  R . m yself; and therefore I  ca n  p ro m ise  yo u  that it  d id  happen as in d ica te d .)

D / M : l i

c c : B r ia n  P o rte r
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In November of 1987, MICA went to trial on the Justice v. Humana Hospital Case. 
MICA insured each of tbe three defendants including the hospital on a “tail” policy purchased 
when Humana brought Community Hospital. The two physician defendants were dropped the 
day before trial by the plaintiffs attorneys and the hospital became a single defendant.

CASE FACTS:

Justice was seen in the emergency room on two occasions in May of 1982 for injuries 
received from a fall in an Anchorage bar. The visits were both in the middle of the night nnd 25 
hours apart. 48 hours later the patient presented himself to Los Angeles County Hospital where 
he was admitted and discharged the next day. He was admitted yet again five days later, 
discharged and finally readmitted twelve days later comatose with a right sided hemiplegia.

LEGAL ACTION:

Separate suits were filed in California and later in Alaska. L.A. County made a 
settlement with an agreement that if the plaintiff was successful in Alaska, L.A. County could 
recover 10  of the Alaska award to a maximum of $300,000.

TRIAL RESUITS:

MICA tried to join LA. County Hospital in a joint defense. Certainly they were 
responsible for the last and longest treatment. Our court would not allow this and further would 
not allow any negligence by L.A. County to be a defense. The outcome was a verdict with the 
plaintiff 10% negligent and Humana 90% negligent. The verdict was an award totaling 
$1,304,244 with add-ons for prejudgement interest and Rule 82 increasing the award to in 
excess of $2,000,000.

TORT REFORM EFFECTS:

The cost to Alaska to pay for the plaintiff who had already received retribution in
California is substantial. Tort Reform legislation would have had an absolute impact on the
results of this case. Under Tort Reform legislation-
• tk extett of L.A. County’s negligence would have to be considered;
• the percentage of fault for Humana would be affected under joint and several 

liability;
• collateral source from the L.A. settlement would have to be offset and;
• a cap on non-economic losses would have impacted the judgement.

MICA feels this is an excellent representation of the positive effects of California tort 
reform. Because of the positive effects of California tort reform. Because of our own laws, 
Alaskans paid in the extreme for a plaintiff that had been compensated elsewhere. Our analysis 
of the Justice case leads us to the irrevocable conclusion that tort reform legislation will decrease 
costs to Alf.ika «nd its citizens.

i
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COMPARISON OF RESULTS IN JUSTICE 
With Mandated Structured Settlement*

California
(WITH Tort Reform)

(S1.344.CXX)) $32,000 paid 
per year for Mfe 
expectancy of 42 year*
$ 7 5 ,0 0 0  payment on 
July 1 .1 9 9 5 .

$200,000 payment or
July 1 ,2 0 0 5 .

$ 4 00 ,0 00  payment on  
July 1, 2015 .

Present value of future 
payment of total jury 
verdict of $2.01 O/jOO 
a* of July 1,1965.
Plus cash p ay  nsmt on 
July 1 .1 9 8 5 .

Plus attorney fee* present 
value* as of July 1.1965.
Plus costs

Subtotal

Defense cost

Total

1 30 ,0 00  

1 5 ,00 0  

7 5 7 8 . 9 5 8

unk

Alaska
(WITHOUT Tort Rsform)
Total jury verdict

L e u  plaintiffs 10%  comparative 
neg ligence

Present value of L A Hospital 
settlemtmt as of July 1.1985.

Collateral benefits pursuant to 
AS 09.55.546(b)
Subtotal

Pre judem an t interest Q  10 .5%  
per annum  from May 3 0 ,1 9 8 2  
(d a te  o f injury) bi.mugh 
March 1 6 .1 9 8 6 .

R u le  8 2 (a ) attorney fees

$  5 78 .9 5 8

Subtotal
Insurance, Defense fees 
Total

$ 1,449,150

(1 44 .9 1B ) 
$  1 ,3 0 4 .2 4 4

(2 1 0 .2 0  i) 
$ 1 .0 9 4 ,0 4 3

(8 9 ,3 7 8 ) 

$  1 ,0 0 4 ,6 6 5

6 8 3 ,5 3 4

1 71 .3 19

$  1 ,8 5 9 .5 1 5  

5 0 1 .6 0 5  

$  2 .3 8 1 ,1 2 3

QQE8 TORT REFORM WORK?
The affect of mandated structured settlement*;
In California, the plaintiff received 92.214.000 from s structured settlement for a present cost of $578,950. 

In Alaska, the pialnteff received $1,859.518 mth a present cost of *1.859,510.

The prssent cost to health care consumers in Alaska in 3.2 times the amount In California

i


