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NATIONAL PARK service, PACIFIC wesT FIELD AREA, 600 HARRISON ST

STE 600, SAN FRANCISCO CA 94107-1372

FISH & WILDLIFE SERVICE, REGIONAL DIRECTOR, 1011 EAST TUDOR ROAD,
ANCHORAGE AK 99503-6199

FISH & WILDLIFE SERVICE, DIVISION OF REALTY, 622 ARLSQ, 1849 C ST NW,

WASHINGTON DC 20240-0002

U.S. DEPARTMENT OFJTRANSPQRTATION

OFFICE OF THE SECRETARY, 40l 7TH ST SW, WASHINGTON DC 20590-0003

FEDERAL AVIATION ADMINISTRATION, REGIONAL ADMINISTRATOR, ALASKA
REGION, 222 W 7TH AVE #14, ANCHORAGE AK 99513-7.587

FEDERAL AVIATION ADMINISTRATION, ALASKAREGION, AIRPORTS DIVISION,
222 W 7TH AVE #14, ANCHORAGE AK 99513-7587

FEDERAL AVIATION ADMINISTRATION, MILITARY ArRPORTS COORDINATION
PROGRAM, 800 INDEPENDENCE AVE SW, WASHINGTON DC 20591-0004

FEDERAL HIGHWAY ADMINISTRATION, REGIONAL ADMINISTRATOR, 222 W 7TH
AVE #7, ANCHORAGE AK 99513-7530

FEDERAL HIGHWAY ADMINISTRATION, POLICY DEVELOPMENT BRANCH,
4000 7TH ST SW, STE 3221, WASHINGTON DC 20590-0001

MARITIME ADMINISTRATION, OFFICE OF PORTS & DOMESTIC SHIPPING, 400 7TH
ST SW, WASHINGTONDC 20590-0003

U S. DEPARTMENT OF HEALTHjE_HUMAN. SERVICES

REGIONAL HEALTH ADMINISTRATOR, 290J 3RD AVE, MS 501, SEATTLE WA
98121-1042

Director,alaska area native health service,public health service,
250 GAMBELL ST, ANCHORAGE AK 99501-6100

PUBLIC HEALTH SERVICE, DIVISION OF HEALTH FACILITIES PLANNING,
RM 17A-10. PARKLAWN BLDG, 5600 FISHERS LANE,

ROCKVILLE MD 20857-0001
FOOD & DRUG ADMINISTRATION, 222 W 7TH AVE #125. ANCHORAGE. AK

99513-7549
SOCIAL SErTTRITY / DMINIf TRATION, 222 W 8TH AVE #66, ANCHOR -GF. AK

99513-7560

U.S. DEPARTMENT OF THE TREASURY.

BUREAU OF ALCOHOL, TOBACCO & FIREARMS, 222 W 7TH AVE #309,

ANCHORAGE AK 99513-7597
BUREAU OF ALCOHOL, TOBACCO & FIREARMS, 915 2ND AVE STE 806.

SEATTLE WA 98174-1093
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INTERNAL REVENUE SERVICE, 949 E 36TH AVE, STE 206, ANCHORAGE

AK 99518-4362

CUSTOMS SERVICE, DISTRICT DIRECTOR, 605 W 4TH AVE, STE 205,
ANCHORAGE AK 99501-2252

CUSTOMS SERVICE, 1301 CONSTITUTION AVE NW, WASHINGTON DC 20229-0002

OTHER FEDERAL AGENCIES

VETERANS ADMINISTRATION, 2925 DEBARRROAD, ANCHORAGE AK 99508-2989
POSTMASTER, U.S. POSTAL SERVICE, 4J41 POSTMARK DRIVE, ANCHORAGE

AK 99502-9998
U.S. POSTAL SERVICE. REAL ESTATE DIVISION, CODE 320, 850 CHERRY AVE,

SAN BRUNO CA 94099-0003
DIRECTOR, GENERAL ACCOUNTING OFFICE, WASHINGTON DC 20548-0001
DIRECTOR, NUCLEAR REGULATORY COMMISSION, WASHINGTON DC 20555-0001
DIRECTOR, NATIONAL SECURITY AGENCY, CODE L52, FORT MEADE

MD 20755-6000
STATE DEPARTMENT, BUILDING SERVICES, 2201 C ST NW, WASHINGTON

DC 20520-9997

SMITHSONIAN INSTITUTION, PROPERTY MANAGEMENT, OFFICE OF
PROCUREMENT, 955 LENFANT PLAZA, WASHINGTON DC 20202-0001

U.S. INFORIiVtATION AGENCY, ADMINISTRATIVE SERVICES D1V, STE 105,
1776 PENNSYI VANIA AVE, WASHINGTON DC 20547-0001

SMALL BUSINESS ADMINISTRATION, 925 2ND AVE, STE 1792,
SEATTLE WA. 98174-1001

SMALL BUSINESS ADMINISTRATION, OFFICE OF VETERANS AFFAIRS, 409
3RD ST SW, 6TH FLOOR, WASHINGTON DC 20416-0001

U.S. DEPARTMENT OF EDUCATION, IMPACT AID PROGRAM, 600
INDEPENDENCE AVE SW, MS 6244, WASHINGTON DC 20202-4553

U.S. DEPARTMENT OF EDUCATLON, DIRECTOR REAL PROPERTY GROUP, OFFICE
OF MANAGEMENT, 600 INDEPENDENCE AVE SW STE 2451 - FOB #10B,
WASHINGTON DC 20202-4553

U.S. DEPARTMENT OF EDUCATION, DIRECTOR, WESTERN ZONE, FEDERAL REAL
PROPERTY ASSISTANCE PROGRAM, 915 2ND AVE STE 3390,
SZATTLE WA SC174-1099

GENERAL SERVICES ADMINISTRATION, DIRECTOR, OFFICE OF REAL ESTATE
SALES, 525 MARKET STREET, SAN FRANCISCO CA 94105-2799

GENERAL SERVICES ADMINISTRATION, REGIONAL ADMINISTRATOR, 400 15TH
STREET, AUBURN WA 98001-6599

ADVISORY COUNCIL ON HISTORIC PRESERVATION, 1100 PENNSYLVANIA AVE
NW STE 809. WASHINGTON DC 20004-2590

U.S. DEPARTMENT OF LABOR/ETA, ACTING REGIONAL ADMINISTRATOR,

1111 3RD AVE STE 900, SEATTLE WA 98101-3212
-6 -
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July 1, 1996

Mr. Ed Arobio
Department of Natural Resources

3700 Airport Way
Fairbanks, AK 99709-4699

Dear Ed,

The attached package was sent to your Commissioner and so that you are kept in the
loop, I am sending you a copy. The formal notice of surplus property is required but :n
informal network of people, like yourself, who know what is happening and could advise
people who could possibly be interested will often produce better results. As you talk to
various groups, please keep the facilities at Fort Greely in mind. As you know, the
possible uses for these facilities are unlimited. Tnhour view, we could provide many
benefits at a lower cost than anywhere else in the State.

We are, therefore, asking if you know or hear of any interest from your contacts in the use
of any of the attached list of Fort Greely facilities for any purpose, please let us know.

We appreciate your efforts thus far in our behalf and would appreciate hearing from you.

Sincerely,

I'ay Woodruff, Executive Director

crpint



Federal Rtfutc/ / Vol. Cl. No. 64 / Tuesday, April ?. 1996 / Notices

issuance Of the ID card. The dau or*
traumiRad lo the Defense Manpower
Data C'nier lo be entered into the
Dafens* Enrollment Eligibility Reporting
System [DEERS) database. Tha
application ia required to update the
information once every [our years or as
changes occur, i.a., reservist entering
active duty or being released from active
dutv.

The information collection may also
be used to identify employees and
certain contractors of the military
departments and Defense agendas for
tbe purpose ofissuance of a non-benefit
Identification card. This group may
include dviliana and contractors who
regularly require official identification
In connection with obeir official

business.
Respondents w ill be: active duty,

reserve, and retired personnel of the
Uniformed Services (Army. Navy. Air
Force. Marine Corps. Coast Cuanl.’US
Public Health Senna, and NOAA) and
their dependents; surviving dependents
of deceased active duty and deceased
retired personnel; certain Federal
employees; a ruin contract employees;
curtain State Department employees
employed in foreign country and their
dependents; any other individuals
entitled to care under the Uniformed
Services health care program;
individuals entitled to Uniformed
Services benefit* and pr .lieges and a
Uniformed Services identification card:
any eUg!M* Individual who submits a
health . claim: and individuals
eligible for cartain civilian non-benefit
identification cards.

Oeted: March 21. 1996.
Patricia L. Toppings. i lici
ors D Ister l1aison
Ol f)eparlrrentIE éiE'é* R
IFR Doc. 96-7990 Hied 4-1-96: 6:0 ami
BILUNO COM 1B~

» I

Ease Closure and Community
Redevelopment and Homeless
Assistance Act; Base Realignments
and Closures

tCEKwY: Dipcr/mp;.: ofDrfcnsi,
Economic Security.
action: Notice.

summary: This Notice provides the third
and final list of dosing or realigning
military installations pursuant to the
1995 Defense Base Closure and
Realignment (BRAC) Report, and the
points of contact, addresses, and
toiophone nurr.oera for the Local
Redgvaiopmnnt Authorities ILR-Vsl for
those installations. Representatives of
state and local governments and
1>Q)38Jf3* providers interested in the

reuse of an installation should cootac’
die person or organization listed. The
following in/ormatioQ will be published
in e newspaper of general orcuianon in
the area of each Lni.ufiaiion.

EFFECTIVE CUTE: April 2. 1996.

FOR FURTHER INFORMATION CONTACT;
Heleno O'Connor. Office of Assistant
Secretary of Defense for Economic
Security. Office of Economic
Adjustment. 400 Army Navy Drive.
Suite 200. Arlington. VA 22202. (703)
604-5948.

Local Redevelopment Autboriti— CLRAj | for
Oaring and Realigning Military InaiaiUoona

Alabama

Installation Name: Naval R—arva Canter
Huntsville

LRA Name: dry of Huntsville

Point of Contact: Mr. Ken Newberry, Cry
Planning.

Address: P.O. Box 304, HuacsviUa. At 33S0<

Phone: (203) 332-7353

Alaska

Installation Name: Fart Cmley 1

LRA Name: Celts/Creeiy Community
Coalition

Point of Contwer. Mr. Ray Woodruff

Address: P.O. Dox 740. Della junction. AK
90737

Phone: (907) 1195-1041

installation Nun*: Naval Air Facility Adas

LRA Name: Adak Reuse Planning Committee

Point of CoBUict: Mr. Ike Waits

Address: Depirunsnt of Conununity and
Regions! Ailairs, Slats of Alaska. 333 W.
4Lb Avenue, Suits 220, Anchorage. AK
995012343

Pboos: (907) :CB—«371

California

Installation Name: Long Beech Naval
Shipverd (Navy property in tbe Cry of Los
Angeles)

LRA Name: City ofLos Angsles

Point of Comsct: .M. Rudy Svannich. Ir.

Address: 200 N. Spring Street. City Hell.
Roam 236. Los Angelas. CA 00012

Phone: (213) 485-3347

Installation Name: Ontario Air National
Cuard

LRA Name: dry of Ontario

Paint of Contact: Mayor Cus James Skropos

Address: 303 East "3" Street. Civil Center.
Ontario, CV 91764-4108

Phone: (9091 986-1151

Cjnrec.'Ljt

Installation Name: Stratforu Army Engine

Plant
LRA Name: Stratford Town Council
Point of Contact: Ms. Diane C. Toolan
Address: Stratford Town Hall. 2723 Main
Street. Room 120. Stratford. CT 05498

Phone: (2031 345-4024

Ffonda

Installation Name: Naval Research Laboratory
L'IVSRD Orlando

LRA Name: Orange Counry

Point a( Contact: .Ms. Coreiba C. Leon

Address: 201 S. Rosalind Avenue. St Floor,
P.O. Box 1393. Orlendo. FL 32402

T
145617

pbooe: (407) 438-5382

Cuam

Installation Name: Cuam Naval Activities
(corrected submission)

LRA Name: Government of Cuam (acting
through the Cuam Economic. Development
Authority)

Point of Contact: Mr. Cleon Loan Guerrero

Address: P.O. Bax 2950. Agene. Guam 96910

Pbooe: (6.1) 847-4362

Maryland

tiuuiletion Name: NSWC CDD Annapolis

LRA Nami: David Taylor Naval Research
Center Reuse Committee

Point of Cootacc Mr. Semuel F. Mincltta. jr.

Address: Office of the Counry Executive. 44
Cilvsrr Street. Arundel Center. Annapolis.
MD 21401

Phone: (410) 222-1390

Massachusetts
Installation Name: Hingham "“‘mchasoet
LRA Name: Town of Hingbsm Board of

Selectman
Point ol Contact: Ms. Kslborine W. Reardoa

Address: 7 East Street. Hingham. Mil 02043

Phone: (617J 741-1400 4

Michigen

Installation Name: Detroit Arsenal/Eetroit
Army Tank Plant

LRA Name: City of Warren
Paint of Conna: Mr. Tom Zernsta

Address; Warren Cty Hall, 21)500 Van Dyke.
Warren. Ml 48093
Phona: (410) 374-4520

New York

Installation Name: BelUnore logistics
Activity

LRA Name: Bellmors Re-Lise Planning Croup

Point of Contact: Commissinner Robert
Francis. Department of Planning i
Economic Development

Address: 200 North FrankJin Stmt.
Hempstead. NY 11550

Phone: (316)449-3000

Installation Name: Cnffiss Air Force Base
(Property available pursuant lo BRAC 93!

LRA Name: Criffus Local Development
Corporation

Point of Contact: Mr. Steven f. DLMeo

Address: 133 Brooks Road. Rome. NY 13441

Phone: (313) 338-0393

Installation Name: (loslyn itir Cuard Station

LRA Name: Roslyn Air Cuard Station at East
Hill’ . Redevelopment Authority

Point uf Contacti Mayor Michael R. Koblenz.
Village of East Hills

Address: 20 Tot*. Path. East Hills. NY 12579

Phone: (316) 621-4231

Pennsylvania

Installation Name: Kelly Support Center,
North Huntingdon

LRA Name: Redevelopment Aulhonty of the
County of Westmoreland

Point of Contact; Mr. William E. Mitchell 1

Address: 601 Courthouse Square.
C.vensbun;, PA '.3601

Phooe: 14121 830-3050

Installation Name: Kelly Support Center.

Oakdale
LCa Name: (Will be published at a taler dare)



DEPARTMENT OF THE ARMY

U.S. ARMY ENGINEER DISTRICT, ALASKA
P.0. BOX 808
ANCHORAGE, ALASKA 99506-0898

utrnrio

! April 8, 1996

Real Estate Division
Management & Disposal Branch

Ray Woodruff
Executive Director
Delta/Greely Community Coalition

Post Office Box 780
Delta Junction, Alaska 99737-0780

Dear Mr. Woodruff:

The purpose ofthis letter is to formally notify the coalition that the Alaska District did not
receive any applications from either a DoD component or Federal agency resulting from the
screening process for the realignment of Fort Greely. The Bureau of Land Management
determined the land not suitable for return to the public domain but that the entire mineral estate

ofthe land should remain in Federal ownership.

The cantonment area of the installation comprising approximately 1,830 acres together
with buildings/‘acilities, excluding approximately 44.49 acres and facilities to be retained for the

residual forces, has been recommended for surplus. Upon approval of the surplus
recommendation by the Deputy Assistant Secretary of the Army (I&H), the determination will be
published in the Federal Register and in the Fairbanks Daily News Miner and the Delta Wind.
The Alaska District will then notify the coalition, the State of Alaska, Department of Community

and Regional Affairs, and the Department of Housing and Urban Development of the surplus
property.

Please contact me directly at 907/753-2859 ifl can be of further assistance. Questions or
comments can be addressed to Angie Gori of my staffat 907/753-2845.

Sincerely,

Dennis E. Klein
Chief, Real Estate Division









HOUSE COMMITTEE REPORT

I
g)ate Referred to Committee: February 27, 1997 FURTHER REFERRALS:

Date of Committee Action:

The FINANCE Committee considered: SSHB 58

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 58 CIVIL ACTIONS & ATTY PROVIDED BY INS CO.

“An Act relating to civil actions; relating to independent counsel provided under an insurance policy; relating to
attorney fees; amending Rules 16.1, 41, 49, 58, 68, 72.1, 82, and 95, Alaska Rules of Civil Procedure; amending Rule
702, Alaska Rules of Evidence; amending Rule 511, Alaska Rules of Appellate Procedure; and providing for an effective

date.”

recommends it be replaced r <« X (1 the-same title
with the following committee substitute CtpYfj Rf*) Ln/vn U Jktnew title
[ ) additional referral to Committee

[ | attached amendments)

ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTEC(s): [(D]e0) APPROVES PREVIOUS: (DoxDela)
\ A fiscal note(.s) AK 3ud f ffHwWUI-L/ [ Jfiscal note(s;
AK CgVPA n
[ Jzero fiscal noie(s) [V] zero fiscal note(s) (2] DPA
O) DCI'D zI2Thg-
SIGNINE-WH RECOMMENDATIONS DP DNP NR AM
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FISCAL NOTE Bill Version: cssshb S8(jud)

STATE OF ALASKA (H) Publish Date: 2/27/97

1997 LEGISLATIVE SESSION

vision Oste: Department Affected: Administration
>e: ‘A 1Aq relating to cml actons; amending Rules 49 and BRU: Risk Management
3SL

Component: Risk Management

Sponsor. Representatives Porter. Cowdcrv
Requestor House Judiciary COMPONENT SERIAL NO. QQr1

EXPENDITURES/REVENUES: (Thousands of Doallars)
OPERATING EXPENDITURES FY 97 Fy 98 FY 99 FYOO FY 01 FYy 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRAfFTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 00
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 00 0.0
: CHANGE IN REVENUES | 1| I 0.0 1 0.0 i oof 0.0 1 00 00 |

FUND SOURCE: (Thousands of Dallars)

1002 Federal Receipts

1003 GF Match
>04 GF

i005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TQTAU 00 0.0 00 0.0 00 oc
Estimate of any current year (FY 97) cost: S4b

POSITIONS:

FULL-TIME 0 0 0 0 0 01
PART-TIME 0 0 0 0 0 c1
TEMPORARY 0 0 0 0 0 01

[N

ANALYSIS: (Attach a separate page if necessary.)

State agency civil liability exposure and the amount Risk Management will ultimately pay in future liability loss settlements will
be reduced by this legislation.

The extent of such savings is difficult to forecast, due to the uncertainty that the limitations in the type of claims that may be filed
or the amounts of damages that can be awarded will be realized in future liability daims — that might be Died against State
agencies — arising from events that have not yet occurred.

The state funds the liability coverage provided though Risk Management on a ‘cash flow' basis, appropnating only the amounts
expected to be paid the next fiscal year— collectec solely through interagency receipts assessed each agency.

In future years. Risk Management's liability premiu.vassessments will reflect the reductions actually realized by this legislation
as premiums are developed from actual dEims-e*£>eii5«s incurred.

No immediate negative fiscal impact c*afce-shown due to outstanding unfunded liabilities.

Prepared by: J. Brad Thompson. Director® Phone: 46S-5723
Orviston: Risk Management Date:

.proved by Commissioner. Mark Boyer
Agency: Department of Administration Date:

PREPAR VIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
rther distribution information, call the Governor's Legislative Office

ReC QItMITTEE
.EG97VNSSHO 54!

Page J of 1
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FISCAL NOTE Jill Version: cssshb 58(jud)
STATE OF ALASKA (H) publish Date: 2/27/97
1997 LEGISLATIVE SESSION
'evision D a te : Oept. Aflectad: Department of Law
.rtle: *An Act renting to civil action : ... amending BRU: Civil Oivnion
.. . AK Rules of Civil frrctedure. ... AK Rules of Evidence . .. Component: General Teqal Services
Spornor: Representative PorteT-
Requester: Home Judiciary Committee COMPONENT SERIAL NO. 2087
Expenditure s/Revenues ( (Thousands of Oollars)

OPERATING EXPENDITURES FY 98 FY 99 FYy 00 Pi o1 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
1CAPITAL EXPENDITURES 1 1 | 1 T
ICHANGE IN REVENUES ( ) 1

| | | | |
FUND SOURCE
1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL

(Thousands of Oollars)

0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current yeer (FY97) cost: ) 0.0

POSITIONS

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME

TEMPORARY

PREPARER TO PROVIDE ALL. DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFHCE
For farmer distribution informeoon, call me Governor ! lesialetrv* Office

;Rev 10/96) 97fisno.*|a/06lm:)-|- PYje 1 of 1
COMMITTBe

FISCAL NOTE



FISCAL NOTE wifl Version: cssshb 58(jud)

STATE OF ALASKA (H) Publish Date: 2/27/97
1997 LEGISLATIVE SESSION

Revision Date : Department: Commerce and Economic Development
Titte: An Act relating lo civil actions: relating to BRU: Insurance

independent counsel provided under an insurance policy. Component: Insurance

Sponsor Porter ~

Requestor COMPONENT SERIAL NO. 324
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FYOI FY 02 FY 03
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT '

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING Oo oo oo oo o0 on

CAPITAL EXPENDITURES |
CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 General Fund

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL Oa [ofe] oo oo oo oo

Estimate of any current year (FY 97) cost: S QO

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
This legislation will have a slight fiscal impact which can be managed by the division. The division
currently requires the information requested in Section 38 of the legislation but will have to implement

regulations for new compilation and reporting requirements.

Prepared by: Mananne K. 8ur*e. _ Phone: 465-2515
Division: Insurance y Date: jz -2.(J -p'T '
Approved by Commissioner Wili am L. Hensley oate: Ir-'VO

Agency: Commerce and Epptiomlc Development

PREPARER TO PROVIDE AU. DISIRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE

For further distribution information, call tiie Governor's Legislative Office
Page 1 of 1

COMMITTEE COPY
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FISCAL NOTE

STATE OF ALASKA BILL NO. HBS5I
1997 LEGISLATIVE SESSION s
Revision Dale; 02/18/97 D*pt. Aflsctsd:  Alaska Judicial Council
Tale: Civil Artiona t Attorneys Provided by  BRU- n

Insunrtce Company Components:
Sponsor Reps. Brian PorterandJohnC o w d e ry _
Requestor: COMPONENT SERIAL NO. arr1
EXPENDITURES/REVENUES (Thousands Of posers)
OPERATING EXPENDITURES FY M FY f9 FYO00 Fy 0oL FY 02 FY 03
PERSONAL SERVICES 175 16.7 16.7 18.7 18.7 16.7
TRAVEL 1,3 13 13 1.3 13
CONTRACTUAL 9.0 M 12 \1 12 12
SUPPLIES
EQUIPMENT
LAND A STRUCTURES

GRANTS & CLAIMS
MISCELLANEOUS
TOTAL OPERATING S 19.2 192 192 192 19.2

ICAPITAL EXPENDITURES I
ICHANGE IN REVENUES () I I I I

FUND SOURCE (Thousand* o<Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 28.5 19.2 19.2 19.2 19.2 19.2
1005 GF/Program Receipts

1006 GF/MKTIA

C-her

TOTAL 295 19.2 19.2 19.2 19.2 19.2
POSITIONS

FULL-TIME 0 0 0 0 0 0
PART-TIME 1 1 1 1 1 1
TEMPORARY 1 1

Estimate of current year (FY 97) oosi: $ Hoop

ANALYSIS: (Soo 5?.vhed pegs*)

Prepared by: VWam T. Cotton, Executive Director Phone: 279-2523
Agency: Alaska Judicial Council Date: 2/19/97
Approved by: Wiliam T. Cotton, Executive Director

Agency: Alaska Judicial Council Date: 2/19"7

PetPAREA to »*0v®e au. ,errwwmoH coetea to govwwors LtotfLATtvt o FfKi
For further diatritxrtion information, call the Governor’s Legislative Office
KIV 1/97 P=9* 10il



Analysis for Aiaska Jadicial Council
Fiscal Note on HB 58
Civil Actions and Attorneys Provided by Insurance Company

The bill assigns two tasks to the Alaska Judicial Council: (1) review and report on alternative
dispute resolution (ADR) programs in other states; and (2) collect, analyze and report on Alaska civil
cases which are settled The costs of the two functions are discussed separately.

1 Reviewof ADR Programs

The bill provides:

Section 09.42.010. Legislative Intent It is the intent of this
legislation to create a pilot alternative dispute resolution procedure
within the existing civil litigation system in order to promote the
timely, inexpensive and O rient resolution of civil disputes.

Sec. 09.42.020. Pilot program for alternative dispute
resolution. The Alaska Judicial Council shall consult with the Alaska
Dispute Settlement Association, review court sanctioned alternative
dispute resolution programs in other states and in the federal court
system, and make recommendations to assist the legislature and tbe
Alaska Court System in the establishment of a pilot program for
alternative dispute resolution within the Alaska Court System. The
Alaska Judicial Council shall submit a written report to the legislature
and to the Alaska Supreme Court within six months after the effective
date of this legislation. The report shall include specific types of
programs; specific types of cases within each program which are
amenable to alternative dispute resolution; the cost to the parties and
to the Alaska Court System under these programs; and the
qualifications of the neutrals who will provide dispute resolution
services under tbe programs, including nonlawyers.

Sec. 09.42.030. Definitions. In this chapter,
@ ‘alternative dispute resolution’ is limited to arbitration,

mediation and early neutral evaluation.

The Council would hire a contract attorney to complete much of the review of ADR
programs. The attorney would be paid $35 per hour for 200 hours for a total of $7,000. The contract
attorney would work with Council staff to complete the project. Other costs would include a
temporary secretary, long distance telephone, and costs for various books and other literature.



ADR Ctfia SMBIBTUtd

Personnel
Temporary Secretary
50 hours @ 516.38/ hour S 8
Contractual
Contract Attorney (200 hours @$35/hour) 57,000
Telephone $ 500
Books $ 300
TOTAL 58641

2. Review of Settlement Data

The bill provides in relevant part:

Sec. 42. AS 09.68 is amended by adding a new section to read:

Sec. 09.68.130. Collection of settlement information.
(@) Except as provided in (c) of this section, the Alaska Judicial
Council si;J1 collect and evaluate information relating to the
compromise or other settlement of all civil litigation. The
information, including the case name and file number, a general
description of the claims being settled, the dollar amount of the
settlement to whom it was paid, and any nonmonetary terms, shall be
collected on a form developed by the council for that purpose.

(b) The information received by the council under (a) of this
section is confidential. This restriction does not prevent the disclosure
of summaries and statistics in a manner that does not allow the
identification of particular cases or parties.

(c) The requirements of (a) of this section do not apply to the
following types of cases:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and
emancipation of children;

(3) children in need of aid cases under AS 47.10 or
delinquent minors cases under 47.12;

(4) domestic violence protective orders under AS
18.66.100- 18.66.180;

(5) estate, guardianship, and trust cases filed under AS
13;

(6) small claims under AS 22.15.040.



The Council estimates that 8,000 settlement forms would be filed per year. The data would
be entered into a Microsoft Access database (estimating four minutes per form). A data entry
employee also would review approximately 500 case files per year to check the accuracy of the
settlement data and put the settlements in context (estimated 20 minutes per case). Finally, the data
employee would spend about 300 hours cleaning the data and working with Judicial Council staff

to conduct the preliminary analysis.

Council staffwould complete the analysis and issue a fairly brief annual report based on the
settlement forms. A more extensive report .vould be prepared in the third year based on data both
from the settlement form'; and the case data The time of existing Council staff is not included in the

fiscal note.

Other costs include short trips to Fairbanks and Juneau to collect case data, a temporary

secretary for forty hours, and a small amount for printing and postage.

Settlement Data Review Annual Costs Summarized

Personnel
One Part-time Data Entry/Analysis Employee
8.000 forms @ 4 minutes each *533 hours

5.000 case files @ 20 minutes each =167 hours
Dab; cleaning and Prelim Analysis  -30i) hours

Total Hours: 1,000 @ $16.00 per hour

Temporary Secretary
40 hours @ $16.83 per hour *

Travel
One 5 day trip to Fairbanks
One 3 day trip to Juneau

Contractual

Postage and Printing

TOTAL

$16,000.00

$ 673.20

$ 700.00
$ 600.00

$ 1,200.00

$19,173.20

TOTAL P.05
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Alaska Court System
Fiscal Analysis
CSSSHB 58 1JUP)

CSSSHB 58 (JUD) proposes numerous changes to that portion of the civil justice system which deals
with personal injury and property damage. These changes are primarily intended to redistribute costs
and risks associated with personal injury and property damage.

The Alaska Court System provides the primary forum in this state for the resolution of tort claims. The
fiscal impact of the majority of these changes will be neutral or is impossible to reasonably predict.
However, several of the proposed changes will have the effect of increasing the costs to the state of
administering the tort system.

At the present time, a defendant has no right to pay a civil judgment for future damages periodically;
such damages must be paid as a lump sum unless the plaintiff requests periodic payments. Plaintiffs
rarely exercise this option because they generally do not perceive periodic payments as being in their
economic best interest. Thus, as a practical matter, the court system does not now hold hearings on
this issue. Sections 11, 12, 13, and 14 of CSSSHB 58 (JUD) give a defendant the option of making
periodic payments to a successful plaintiff for judgments in excess of $100,000. The judgment must
set the amounts of the payments, including any increases for anticipated inflation, the interval between
payments, and the number of payments or the period of time over which payments will be made.
Setting the appropriate amount, number, and inflation factor of these payments will require taking and
evaluating conflicting testimony from experts and others representing each party, if the parties disagree.
Such disagreements are inevitable. The payment hearing will be held before ajudge and will not require
the expenditure of jury costs. However, additional costs will inevitably arise when a percentage of
plaintiffs return to court in later years because the defendant has stopped making periodic payments
for some reason. This fiscal note estimates that approximately ten percent of superior court tort
judgments are for future damages in an amount in excess of $100,000.

While California has been cited as a state in which mandatory periodic payments do not result in
additional court time, this reputed result was not achieved for at least five to six years following
passage of the legislation; during this period, substantial court time was expended on the issue of
periodic payments, and the question of the constitutionality of such payments was appealed to the
California Supreme Court on two separate occasions before it was finally upheld.

Section 15 of CSSSHB 58 (JUD) repeals and reenacts AS 09.17.070, relating to collateral benefits.
This amendment essentially provides that the amount whi;h a defendant owes to a plaintiff will be
reduced by whatever ? ,urance benefits or other benefits the plaintiff has already received as
compensation. Impler ;nation will require extra trial time, in order fo the jury to hear testimony
regarding the types o* coverage which might be involved, the amounts paid, and determining which
payments may be offset. The current statute relating to collateral benefits is substantially less complex.
Moreover, at the present time only the judge hears the testimony, and then only if the jury has returned
a verdict for the plaintiff. The proposed system is thus less efficient and results in longer trials and

more jury costs.

Section 23 of CSSSHB 58 (JUD) modifies the amount at which prejudgment interest is accrued by
changing it from a fixed rate to a floating rate. This complicates the process of calculating interest
owed, something which is done by the court system. Such calculations are performed thousands of
times per year, 5.. even small increases in time spent per case can have a major impact on clerical staff.

Page 2 of 4



Alaska Court System
Fiscal Analysis
CSSSHB 58 (JUD)

This fiscal note reflects costs to automate this process and thus keep clerical time increases to a
minimum.

Section 28 of CSSSHB 58 (JUD) increases the number of medical malpractice three-person expert
advisory panels which will be paid for each year by the court system, by requiring the appointment of
such panels in cases involving claims against government doctors. The number of additional panels
appointed each year should be relatively low, and this note does not include costs for payments to the
panel members.

CSSSHB 58 (JUD) can be expected to save some jud. ial costs by reducing the motion practice
currently engaged in on issues which were not clearly resolved the last time tort laws were amended.
The amount of savings is speculative, and this note assumes that it is offset by the longer trials and
increased appeals that will result until the supreme court resolves issues created by the procedural and
substantive changes made by CSSSHB 58 (JUD). In this regard, note that several of the pro-tort reform
attorneys who testified in favor of HB 292 during the 18th Legislature conceded that that bill would
result in increased litigation for a period of years, until all the legal issues were resolved by appeals to
the supreme court. One of these attorneys estimated the period of increased litigation at five to seven

years.
This fiscal note makes the following assumptions:

In superior court in FY 96, there were 1005 tort cases filed. Approximately 42 tort trials were held,
with approximately 50 percent returning a verdict for plaintiff; there were approximately 53 tort cases
decided by summary judgment, with all returning a verdict for the defendant; and there were
approximately 42 default judgments entered, with all entered for the plaintiff. Determining periodic
payments will average one day of court time without ajury. Determining collateral benefits will average
one-half day of court time, including jury time. Time spent is discounted by two-thirds in default cases.

In district court in FY 96, there were 515 tort cases filed (other than small claims). Approximately 21
tort trials were held; approximately 26 toi cases were decided by summary judgment; and
approximately 21 default judgments were entere !. Because of the lower dollar value of cases, not as
much time will be invested by litigants in determining collateral benefits; it is assumed that one-half as
much court time will be used. District court jury costs are also less, because half as many jurors are
used.

Page 3 of 4
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Personal Services

Position Salgry

Pro Tern Judge, fully vested, Anchorage, PPT, 1 3/4 months S3,706

Contractual Services

Jury Fees
Superior Court-
-M?2 day length collateral benefit hearings with 13
jurors at $12.50 a half day (from trials)

District Court-
21-1/2 day length collateral benefit hearings with 7
jurors at $12.50 a half day (from trials)

Programming (one-time coat)
Modification of Statewide Court Information Processirg System to provide

automatic updating of prejudgment interest rates. This expenditure will
reduce personnel costs for entering Interest rate information.

Totai Contractual Services

Estimated Total Cost

fi5SIQSfilS

$2,025

6,825

1.838

0003

Totfll

$5,731

8 663

5,000

13.663

$19,394
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Ford
3/5/97
AMENDMENT \
OFFERED IN THE HOUSE BY REPRESENTATIVE PORTER

TO: CSSSHB 58(JUD).

1 Page 16, lines 13 - 14
2 Delete "or delivery of electrical service"

3 Insert”, delivery, or sale of electricity”



1
2

0-LS0056\K.3
Ford
3/13/97

BY REPRESENTATIVE PORTER

Page 4, line 6, following "law":
Insert or

(4) the provisions of this section are waived by contract"”

Renumber the following bill sections accordingly.

Page 5, following line &
Insert new bill sections to read:
"* Sec. 7. AS 09.10.140(a) is amended to read:

(@) Except as provided under fc) of this section, if [IF] a person entitled to
bring an action mentioned in this chapter is at the time the cause of action accrues
either (1) under the age of majority, or (2) incompetent by reason of mental illness
or mental disability, the time of a disability identified in (1) or (2) of this subsection
iIs not a part of the time limit for the commencement of the action. Except as
provided in (b) of this section, the period within which the action may be brought is
not extended in any case longer than two years after the disability ceases.

* Sec. 8. AS 09.10.140 is amended by adding a new subsection to read:

(¢) In an action for personal injury or death of a person who was under the
age of six years at the time of the injury or death, the time period before the person’s
sixth birthday is not a part of the time limit imposed under AS 09.10.070(a) for

commencing the civil action.”
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0-LS0056\K.3

1 Renumber the following bill sections accordingly.

10

12

13

14

15

16

17

19

20

21

22

23
24

Page 6, line 1
Delete "another person”

Insert "another person’s rights"

Page 24, line 9:
Delete "sec. 10"

Insert "sec. 11"

Page 24, line 12
Delete "sec. 11"

Insert "sec. 12"

Page 24, line 15:
Delete "sec. 12"

Insert "sec. 13"

Page 24, line 18:
Delete "sec. 13"

Insert "sec. 14"

Page 24, 1ie 21:
Delete "sec. 14"

Insert “sec. 15"

Page 24, line 24:
Delete "sec. 16"

Insert “sec. 17"

Page 24, line 29:

Delete "sec. 20"



0-LS.»056\K.3

Insert "sec. 21"

Page 25, line L
Delete "secs. 21 and 22"
Insert "secs. 22 and 23"

Page 25, line 6:
Delete "sec. 24"

Insert "sec. 25"

(Ao-Vv A"
ANpvit>0 A A s>«uU



OFFERED IN THE HOUSE

TO: CSSSHB 58 (JUD)

Page 3, line 11:

Delete "eight"

Insert "ten

Page 3, line 4:

Delete "eight"
Insert "ten"

AMENDMENT

BY REPRESENTATIVE DAVIES



* V- [ |

0-LS0056VK.4
Ford
3/14/97

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES
TO: CSSSHB 58(JUD)

1 Page 4, line 6, following "law":

2 Insertor
3 (4) the provisions of this section are waived by contract"



AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES

TO: CSSSHB 58 (JUD)

Page 4, delete lines 11-30
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,0-LS0056\K.7

| Ford
? 3/14/97
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES

TO: CSSSHB 58(JUD)

Page 5, line 15, following "(c)"

Insert " or (e)"

Page 5, line 18:
Delete "In"

Insert "Except as provided under (e) of this section, in"

Page 5, following line 27:
Insert a new subsection to read:

"(e) On January 1 of each year, the amounts specified under (b) and (c) of
this section shall be changed to reflect inflation, if any. The Department of Labor
shall adopt a regulation on or before December 31 of each year announcing the
change in dollar amounts required by this subsection. In this subsection, "inflation"
means the change in the Consumer Price Index for Anchorage, All Items Index,

compiled by the Bureau of Labor Statistics, United States Department of Labor."
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0-LS0056\K.8
Ford
3/14/97

/\"*1
AMENDMENT
BY REPRESENrATIVE DAVIES

OFFERED IN THE HOUSE
TO: CSSSHB 58(JUD)

Page 5, line 17, following "$300,000":

Insert",plus $100,000 for injury or death of person under 18 years of age"

Page 5, line 19, following "$500,000":
Insert”,plus $100,000 for injury or death of eachperson under 18 years of age,"



314/97

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES
TO: CSSSHB 58(JUD)

Page 6, line 1
Delete "another person”

Insert "another person’s rights"



0-LS0056VK-9

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES
TO: CSSSHB 58(JUD)

Page 6, lines 8 =9
Delete "four times the amount of compensatory damages awarded or $600,000,

whichever is greater,”

Insert "three times the annual net profit reasonably attributable to the commercial

activity"



AMEND MENT

OFFERED IN THE HOUSE

TO: CSSSHB 58 (JUD)

Page 6, line 21:

Delete through page 7, line 4

BY REPRESENTATIVE DAVIES

f o

ALK



AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES
TO: CSSSHB 58 (JUD)
Page 7, line 8:

Following "$100,000"

Insert "or the total of medical bills and other costs reasonably expected
to be incurred by the injured party from the time of the injury through two
years after the date of judgment, whichever is greater'



0-LS0056\K.6
Ford
3/14/97

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES
TO: CSSSHB 58(JUD)

Page 9, line 28, following "action™
Insertin this paragraph, "other person responsible™ does not include a person

protected from a civil action under AS 09.10.055"



Alaska State Legislature

. . State Capitol
Official Business House Majority Leader Juneau, AK 99801-1182
(907)465-3718

First Supplemental Sectional Summary
of
CSofSSHB 58 (FIN)
An Act Relating to Civil Actions

The follqwinﬁ amendments were made by the House Judiciary Committee
when this bill was reported out;

Section 12 and 14. Periodic payments. The word "future"was left intact to
make clear that only future damages would be the subject of periodic
payments. This is intended to allow damages recovered for medical bills to be
available to the injured person for the payment of such obligations.
Add_monaIIY, the Inflation index was changed from "Anchorage" to the
"United States CItY average" because the former is updated annually, while
the latter is updated monthly.

Section 17. Aﬁpornonm ent of damages. The last sentence was deleted as a
consistency change which should have been made with the repeal of the
Contribution Among Joint Tortfeasors provisions, and to be consistent with
AS 09.17.080(d).

Section 35. Civil liability of electric utility. This section is intended to
provide immunity fromstrict liability for publicly requlated electric ytility
companies for the generation, distribution, and sale of electricity. This section
makes clear that the provision of electricity, from the time it is generated
until the consumer utilizes it, is the provision of a service, which does not
change its character from a service to a product.

Section 39. Independent counsel. The words "fees and" were inserted in the
next to the last sentence after the word "allocatmﬁ” as a consistency change
with two other references to "fees and costs" in that subsection.
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Sectional Summary
0
CS0fSSHB 58 (JUD)

An Act Relating to Civil Actions

Section 1. Legislative intent. This section generally sets forth the legislative
intent of this Act.

Section 2. Minor consistency change. This section clarifies that nc change is
being made to the Alaska Banking Tode by the change in Section 23 of this
Act, Telating to afloating interestrate on judgments.

Section 3. Certain proRerty actions to be broughtin six years. This section is
taken verbatim from the report of the Governor's Task Force on Civil Justice
Reform ("Governor's Task Force"). It removes the existing six year statute of
limitations for recovery of, or damages to, personal property, and reduces it
to 2 years In Section 7.

Section 4. Contract actions to be broughtin three Years. This section is taken
verbatim from the Goveror's Task Force report. It adds anew section which
imposes a three year statute of limitations on contract actions, thereby
reducing it fromthe existing six year statute of limitations.

Section 5. Statute of repose of e|?ht years. This section adds a new section
which generally imposes an eight year statute of repose. _

. In thiS section, the statute of repose in des,lqn and construction cases
begins to run on the earlier of the date of substantial completion of a
construction project or of the last act alleged to have caused the personal
injury, death or property damage. This c,an?es existing law by reducing the
timeto bring an action from 15'years to eight. , ,

. In‘medical malpractice cases, the Statute of repose is tolled until the
actual discovery of a foreign object in the body of the Injured person.
This section does not apply if the cause of action resulted from:
- (). intentional or reckless disregard of plans and
specifications or building codes in the design-construction area;
b) hazardous waste exposure;
¢) intentional act or gross negligence;



d) fraud or fraudulent misrepresentation:;

e) breach of express warranty or guarantee;
a defective product;
intentional concealment of facts; ,
where ashorter statute of limitations applies.

Section 6. Limitation of actions against health care providers. This section
amends AS 09.10 by adding anew section. It generally reouires that actions
for medical malpractice involving.children under the ‘age of six at the time of
the alleged negligent act or omission be brought before the child's eighth
birthday, including acUons,mvoIvmq birth injuries. This statute is tolled in
cases where fraud or collusion, or intentional concealment of facts can be
shown. It is also tolled until the actual discovery of aforeign object in the
body of the injured person.

Section 7. Actions for torts, for certain statutory liabilities, and against peace
officers and coroners to be broughtin two years. This section amends AS
09.10.070(a) by mcludm? in the'two year statute of limitations actions for
recovery of, or damages fo, personal property. Such actions previously were
imited 1o a six year statute of limitations under AS 09.10.050. The report of
the Governor's Task Force recommended this reduction. -

, This section also eliminates the conflict between emstmgh
subsections AS 09.10.070 ag(%? - g%wnh AS 09.10.090, to make dear the shorter
stafute of limitations of AS 09.10.090 controls in cases involving penalties and
forfeitures to the state. S , ,

.. Language is added indicating hat ordinary negligence and other
non-intentional actions are covered by the two year statute of limitations.

Section 8. Noneconomic damages. This new section replaces an earlier
version of this statute pe,rtalmn?, to noneconomic damages. This section
Penerally places more stringentTimits on the amounts which may be awarded
or noneconomic damages. "It also specifically adds loss of consortium to the
list of items_for which noneconomic damages may be sought.

, This section lowers the recavery cap from™ $500,000 to $300,000 for
pain, sufferlngi,, inconvenience, physical impairment, disfigurement, loss of
enjoyment of life, loss of consortium, and other nonpecuniary damage,
unless the personal injuries are so severe that the claimant is"a hemiplegic,
paraplegic, quadri Ieo%lc, or has other specified disabilities, in which case the

cap remains at $500,0

Section 9. Punitive damages. This new section replaces an earlier version of
this statute, which defines the circumstances in which punitive damages may
be awarded. This section incorporates the language used by the Alaska
Supreme Court to require malice or conscious acts showing a deliberate
disregard of another person from whom the punitive damages are sought.



Section 10. Punitive damages. This section relates to new subsections which
are added to the preceding Section 9in order to clarify and cap the amount of
punitive damages which may be awarded.

. Subsection (b) generally limits gunmve damages to the greater of
three times compensatory damages, or $300,000. , ,

Subsection ‘c) carves out an exception to subsection (b) in cases where
the wrongful conduct arose in connection with commercial activities
motivated by financial gain, and the likelihood of injury was prewousI}/]
known by the persons who made the subsequent policydecisions, but they
nonetheléss went forward with selling the product, or"otherwise engaged n
the commercial activities that resulted in serious personal injuries or death.
Under these circumstances, the cap on punitive damages would be four times
compensatory damages, or $600,000, whichever is greater.

.. Subsection (d) requires that one half ofany punitive damage award
be paid into the generalfund of the State of Alaska.

Section 11. Award of damages; periodic payments, This section clarifies that
an award for personal injuries Is intended t0 include damages for death.

This section also includes in anew subsection (2) which requires
that the amount of any judgment awarded shall be reduced by the amount of
federal and state income taxes which would have been Pald on the judgment
under tax rates in effect on the date of the injury or death. Should die Current
federal income tax laws change in the future, with_ the result that the current
tax treatment of personal injury awards &now notincludible in gross income)
changes, the reduction of judgment effect of this subsection automatically
terminates without having to amend the statute.

Section 12. Award of damages; periodic fagments. This section clarifies that
cases involving ludgments in excess of $100,000 may be paid in periodic
payments (structured settlements or annuities) rather than in_a lump sum
paymentif either party to the action requests payment b(Y' periodic payments.
This subsection also provides thatif part of die judgmentis owed
to an attorneY under a contingent fee agreement, those fees shall be reduced
to present value, if necessary, and paid to the attorney in alump sum,
leaving the rest of the judgment to be paid to the client in periodic payments.
This subsection was amended in the House Judiciary Committee
to leave the word "futurelin the existing language of the statute to make
clear that only future damages would be the Subject of periodic payments.
This s intended to allow damages recovered for'medical bills to bé
immediately available to the injured person for the payment of such

obligations.

Section 13. Award of damages; Per|qd|c_ payments. This section requires that
if astructured settlement type ot periodic payment is selected by the injured
party, the court must require security be posted in the form of US
government obligations to ensure that the funds are available when the
ecome due. Excepted from the posting of security requirement are the State



of Alaska, self-insured municipalities, and insurance companies authorized
to do business in the state if their financial strength is in the highest two .
categories as measured by any two nationally recognized independent rating

Services.
This section also clarifies that annuities are also a recognized
method of making periodic payments, and that it is the injured party who
decides whether {0 take a structured settlement or annuity type of periodic
Bayment. ‘However, an annuity type of periodic payment can only be issued
y-authorized insurers of the same quality as those which offer structured
settiement type of periodic payments.

Section 14. Award of damag?es; periodic payments. This section clarifies that
damage awards for personal injury or death' are controlled by this statute.

, This section also requires that either type of periadic payments
Prowde for increases in future payments to compensate for inflation. It uses
the Consumer Price Index for Anchorage as the standard for measuring

increases in the rate of inflation. N ,
This section was amended at the House Judiciary Committee by

changing the inflation index from "Anchorage” to the "United States city
averaﬁe'. The former is updated annually, while the latter is updated
monthly. An injured person should havé the benefit of establishing an
inflation baseliné as close as possible to the date of judgment.

Section 15. Collateral benefits. This section repeals and reenacts the collateral
source statute, AS 09.17.070, which prevents double recoverg b)( plaintiffs. In
general, the award realized by an injured person is reduced by the amount of
money the injured person has already received, or will likely receive in the

future, from collateral sources. o ,
Under the provisions of the existing collateral benefits statute,

no evidence may be offered at the trial that the plaintiff was recelvm?,_ or
would in the future receive, funds from various collateral sources. IT'is only
after the verdict is in that the defense may offer evidence to show how much
the plaintiff has received, or will receive’in the future, from collateral

sources.
~This section will allow the defendant at trial to introduce evidence
that the Plamtlﬁ has received, or will likely receive in the future, the types of
collateral henefits appearing in subsection (b? of this section. However, the
defendant is still preduded from offering at trial evidence of worker's
compensation benefits received, life insurance death benefits received, and
various federally funded collateral sources which by law must seek
subrogation_from the plaintiffs recovery under subsection (az.
= The new subsection (c) prevents persons who Bay he collateral
benefits enumerated in subsection (b) from seeking reimbursement from the
injured party, either directly or through subrogation rights.



. The existing statute specificaIIX excegts the collateral benefit statute
from medical malpractice actions under AS 09.55. The new statute does not
make that exception, with. the result that the collateral benefit statute will

apply in medical malpractice cases.

Section 16. Agportion_ment of damages.
y substituting the word "person” for the phrase "party to the

action", this section extends apportionment of fault to nonparties to the
action, therebY overruling Bennerv. Wichman, 874 P.2d 949, 957 (Alaska
1994). Thus, this section requires state courts in the future to determine each
person's share of the fault, whether or not that person is a party to the suit.

The elimination of two references to AS 09.16.040 is ‘done because
that statute was repealed by the 1987 Initiative Proposal.

Section 17. Aﬁpor,nonment of damages. This section amends AS 09.17.080(v)
by allowing the trier of fact to assign'a percentage of fault to two or more
persons if their conduct was a cause of the damages claimed and the separate
act or omission of each Person cannot be distingtiished. |

_ This subsection was amended at the House Judiciary Committee by
deleting the last sentence as a consistency change which should have been
made with the repeal of the Contribution Among Joint Tortfeasors
provisions, and to be consistent with AS 09.17.080(d).

Section 18. Apportionment of damages. This section eliminates a reference
to AS 09.16.040 since that statute was repealed by the 1987 Initiative Proposal.
_ This section also anticipates and resolves an issue left open by
Section 16, which would otherwise have been resolved in the future by ‘the

Alaska Supreme Court. Under existing law the nonEarty employer would
have been entitled to full reimbursement of its worker's compensation lien

under AS 23.30.015(59), which would be unfair in instances where the |
employer was found’in the thlrd-Farty action to be mostly at fault. This
section makes clear that the employer's lien is only recoverable from the
injured employee’s recovery in the third-party action to the extent that the
lien exceeds the dollar amount of fault attributed to the employer in the
third-party action.

Section 19. Definition; intentional torts. This section is taken verbatim from
the Report of the Governor's Task Force. This section amends AS 09.17.900 to
clarify Its application to intentional acts.

Section 20. Expert witness qualification, This section requires that certain,
minimal standards be met by persons who tesUfY n Prqfessmnal maIPrapnce
cases, including medical malpractice cases. The legislative purpose of this
section js to maintain, the integrity of test,lm,omf by expert witnesses in
professional malpractice ¢ases.” Under existing law, it is easier to qualify expert
witnesses who are more in the nature of "hired guns" than an expertin the

particular profession., - _ , 3
|f there is no certification board in the area, this clarifies that the

expert witness must still be licensed and trained as set forth in this section.



Section 21, Offers of judgment This section builds upon the approach taken
from the Governor's Task Force report to encourage early settlements. This
section places significantly more pressure on the parties 0 settle a case within
60 days after the'Rule 26 a)(l?( discovery disclosures have been made.

The approach taken in this section is to assess reasonable actual
attorney fees against the offeree which are incurred after the date the offer is
tendered, if the'judgment finally entered is at least 5% less favorable to the
offeree than the offer, whether’the offer is tendered by the party making the
claim, or the party defending against the claim. The phrase "reasonable actual
attorney fees" is intended to"mean the actual attorney’s time expended, as
evidenced by time sheets and hilling statements, That phrase is not intended
to mean Rule 82 fees. o .

The encouragement to settle early is furnished by the sliding scale
percentages of reasonable actual attorney fees expended, based on the time the
offer is made. The maximum amount of settiement pressure will occur
within 60 days after the Rule 26(a)(1) disclosures are made, since 100% of the
reasonable actual attorney fees should provide a heavy inducement to settle,
particularly against frivolous suits.

Section 22. Offers ofjudgment The first new subsection addresses cases
where one party is entitled to attorney fees under the offer of judgment rule,
but the other party technically prevailed at the trial. In those rare instances, it
S the,cParty making the succéssful offer ofjud?ment under Civil Rule 68 that
overrides any claims by the other party to a set off by the amount of Civil
Rule 82 attorne,Y fees. " Further, no party is ever allowed to claim attorney fees
under both Civil Rule 68 and Civil Rule 82, in instances where a party both
made a successful offer of judgment and was the prevailing party at trial.

- The second, subséction makes clear that if a party makes multiple
offers of judgment, the most recent offer revokes an earlier offer by operation

of law.

Section 23. Interest on judgments; _prejud?ment interest. This section
provides for afloatm% or variable interesf'rate on judgments and
prejudgment interest % makmgi it three hundred basis points above the
discount rate at the 12th Federal Reserve District as of January 2 of the year in
which the judgment or decree.is entered. Once set by this section, the interest
rate does not change until satisfaction of the Ju,d?ment or decree. Using the
discount rate of the 12th Federal Reserve District is consistent with the way
interest rates are determined under the usury statute, AS 45.45.010(b). .

~ The Governor's Task Force report recommends a floating interest
rate on judgments and prejudgment interest. This section should satisfy those

concerns.

Section 24. Prejudgment interest. This new section is intended to preclude
prejudgment interest from being awarded for future economic and future
noneconomic damages, as well as for punitive damage awards. It is



consistent with existizrw Alaska case law. McConkev v. Hart. Alaska Supreme
Court Opinion No, 4441, November 29, 1996; Anderson v. Edwards. 625 P.2d

282, 289 (Alaska 1981).

Section 25. Judgment for plaintiff; punitive damages. This section contains a
consistency change that applies the Section 23 interest rate to judgments
against the State 0f Alaska.

Section 26. Interest in condemnation proceedings. This section contains a

technical consistency change which leaves the interest rate in condemnation

gro%eed%gs unchanged at 10.5%, notwithstanding the interest rate change in
ection 23.

Section 27. Voluntary_ arbitration. This section modifies subsection (k) of the
statute to make a consistency changﬁ: regarding the repeal of AS 09.55.548,
pertaining to collateral sourCe setoifs in”medical malpractice arbitrations. That
statute was repealed for the reason that it is no longer necessary in view of AS
09.17.070, which operates to adjust damages in all tort cases, including
arbitrated medical malpractice cases.

Section 28. Medical advisory panels. This section is taken verbatim from the
report of the Governor's Task Force. This provision amends AS 09.55.536(a)
by making expert advisory panels available to state health care providers.

Section 29, Expert advisory panel; panel questions. This section is taken
verbatim from the report of the Governor's Task Force. The proposed
changes are intended to clarify that omissions as well as commissions are
within the purview of the questions to be answered by the medical advisory

panel.

Section 30. Expert advisory panel:_discovery. This section is taken verbatim
from the report of the Governor's Task Force. The change allows discovery to
Proceed within 60 days after the selection of a panel, irreSpective of whetheér
he panel has renderéd its report. The change is intended to expedite
reporting of answers to improve the usefulness of the medical advisory panel

system.

Section 31. ExPert advisory (E)anel; public sector provider. This section
is taken verbatim from the Governor's Task Force report. It should be read in
tandem with AS 09.55.536(a), in that this provision makes clear the access of
government healthcare providers to the expert medical adwsor}/] panel. The
Clarification is sought because some trial judges do not refer such cases,
usually stemming trom healthcare extended to prisoners in correctional

facilities, to the expert advisory panel.



Section 32. Definitions; health care provider. This section amends, the
existing definition of health care providers to include various entities =
recentlz formed, and which will be formed, to provide health care services in
the wake of the health care reforms which are taking place.

Section 33. Definitions; professional neg?,ligence and professional services.
This section adds new subsections to define professional negligence and
professional services in the health care area.

Section 34. Attorney contingent fee agreements, This section adds a new
section AS 09.60.080 which clarifies that the 50% of punitive damage awards
which are payable to the State of Alaska under Section 10 shall pass free and
clear of an?/ contingent fees which otherwise would have been deducted
under the terms of'a contingent fee agreement between the attorney and the
client. This section is also intended to protect the client from paying for
contingent attorney fees calculated from the State’s share of the punitive

damages recovery

Section 35. Civil liability of electric utility. This section is intended to
provide immunity from strict liability for"publicly requlated electric utility .
companies for thé generation, distribution, and sale of electricity. This section
makes clear that the provision of electricity, from the time it is generated
until the consumer utilizes it, is the provision of a service, which does not
change its character from a service to a product.

Section 36. Civil liability of hospitals for nonemployees. This section adds a

new section designated AS 09.65.096. This statute grants immunity to

hospitals from liability for the acts or omissions of emergency room

physicians who are independent contractors. Current law allows a claimant to

sue on|¥tthe hospital rather than the independent contractor who may have
[l

less ab _?/_to satisfy ajudgment. This section will provide immunity to the
hospltal it it posts & notice of lim ited liability in all_ admission areas, and
publishes a notice annually in a local newsBafer. This section is intended to

overrule the case of Tackson v. Powers. 743 P.2d 1376 é_AJaska 1987)..

_ , Subsection (c) imposes, however, an additional condition of
immunity to the hospital by requiring the emergency room physician to carry
liability insurance in the amount of at least $500,000°per incident.

Section 3. Dama%es resulting from commission of a felony, or while under
the influence of alcohol or diugs. In general, the Governor's Task Force
report recommends that a person who sustains, personal injuries or death
gurln the commission, or attempted commission of a felony, should be

arred from recovering damages for those injuries.
This section goes further than the Governor’s Task Force report,

and extends, the bar to recovery to those instances where the injured
perpetrator is convicted of operating a motor vehicle, aircraft or watercraft



while under the influence of_mtoxm_atmc]; liquor or a controlled substance in
violation of AS 28.35.030. This section also extends the bar to recoverK to
cases where the injured perpetrator was not convicted, but was nonetheless
engaged in conduct that would constitute a violation of AS 28.35.030 if shown
by clear and convincing evidence. . _

.. This section applies to survival and wrongful death actions
which m|?ht otherwise have been brought by the personal representative of
the perpetrator.

Section 38, Collection of settlement information. This section is taken
verbatim from the Governor's Task Force report. It amer.is AS 09.68 b’Y
adding a new section which requires civil litigants who settle cases to file
information about the settlements, including” amounts paid to settle.

Section 39. Insurance report. This section is intended to require insurance
companies to report information necessary to evaluate the impact of tort
reform. This statute empowers the division of insurance to require
reporting, by insurers doing business in this state, of information relatm% to
;ﬁre,mmm_s, claims, losses, expenses, and solvency of the company as a whole.
his section obtains most of the information solght from the report of the
Governor's Task Force, while minimizing the regulatory burden on the

insurance industry.
The "June 1, 2000 commencement date for the reports to the

governor and legislature Is suggested by the division of insurance as a realistic
starting date considering existing regulatory reportm&; deadlines.

o This section was amended in the House Judiciary Committee by
inserting the phrase "fees and" in the next to the last sentence after the word
"allocating" as a consistency change with two other references to "fees and

costs” in that section.

Section 40. A;[)p,omtm_ent of independent counsel; conflicts of interest.

his section makes an insurer responsible only for the costs and
attorney fees incurred b’Y an independent counsel defending against claims for
which the insurer has either accepted coverage or reserved it ng}ht to deny
coverage. The insurer is not responsible for costs and attorney tees incurred
in defénding against claims for which the insurer has denied coverage.

Section 41. Appointment of independent counsel; conflicts of interest In the
context of an insured represented by independent counsel, this section allows
an insurer to settle directly with a plaintiff as to claims for which the insurer
has either accepted coverage or reserved its right to deny covera?e, even
though the claims for which the insurer denied coverage are not settled.

Section 42. Workers‘comp_ensaﬂon lien. This section is a consistency change
to the workers' compensation statutes required by the change in Secfion 18 of
this Act. The employer's workers' compensationlien is reduced by the
amount of fault attributed to the employer in the third-party action.



Section 43. Motion to set trial and certificate. This section is taken verbatim
from_ the report of the Governor s Task Force. It is intended to improve uPon
existing, Superior Court fast track procedures by providing for a meeting o
the parties and a pretrial conference.

Section 44. Alaska Rule of Civil Procedure 1,6.199(4). This section is repealed
as a consistency change to the foregoing section 42.

Section 45. Alaska Rule of Civil Procedure 16.1§n). This section also is a
cons_|stenc¥ change to the fore om&; section 42. It replaces the pretrial order
section of the existing fast track rule with a meeting of parties requirement.

Section 46, Settlement information. This section is taken verbatim from the
report of the Governor's Task Force. It amends Civil Rule 41(a) by addmg a
new paragsraoph to require collection of settlement information as required by
the new AS 09.68.130.

Section 47. Medical advisory panel; discovery. This section is taken verbatim
from the report of the Governor's Task Force. "It amends Civil Rule 72'1«{)' by
allowing discovery to proceed after 60 days after the selection of the panelin
order to expedite obtaining panel reports.

Section 48. Sanctions for rule violations. This section modifies Civil Rule 95
by |mE03|n% increased sanctions against attorneys and their clients for any
infraction of the rules, including Civil Rule 11 °It permits fines of up to
$10,00C against attorneys, increased from $1,000 under the existing rule.

Section 49. Sanctions for rules violations. This section also modifies Civil
Rule 95 by allowing the trier of fact to enter judgment a?amst a party _
intentionally making a false statement of a material fact on the issue to which

the false statement relates.

Section 50. Settlement information. This section is taken verbatim from the
report of the Governor's Task Force. This section changes Appellate Rule 511
to require the gathering of settlement information at the appellate’ level.

Section 51. Civil Rule 16.1(k)(4). This rule is repealed as a consistency change
to Section 42.

Section 52. Collateral benefits. This section was repealed because it isno
onger necessary in view of AS 09.17.070, which operates to adjust damages in
all Tort cases, including in medical malpractice arbitrations.

Section 53. Apportionment of damages. This section changes Civil Rule 49 to
conform to the changes made to AS 09.17.080(a)(2).



Section 54 - Section 61. Technical changes. These sections denote which civil
ﬁ]n?h(iasWdA%rtme rules have to change to be consistent with the statutory changes

Section 62. Alternative dispute resolution. This section requires the Alaska
Judicial Council to see what alternative dispute resolution programs have
been used in other states and the federal courts in order to efficiently and
economically structure such a program in the Alaska Court System.” The
report shall be read}r/] in time for the second term of this 20th Legislature.

_ While the Governor's Task Force report proposes a pilot program,
it seems prudent to see first what the experience has been in other
jurisdictions before putting any program into operation.

Section 63. Applicability. This Actwill apply to all causes of action accruing
on or after the effective date of this Act.

h
Section 64. Severability. If any section of this Actis held invalid, the
remainder of this Act shall not be affected.

Section 65. Effective date. This Act takes effect July 1,1997.
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SPONSOR STATEMENT
OF
SSHB 58 (JUD): Tort Reform Bill

Many individuals and businesses have alreadY exPenenced the nightmare of
litigation that drags on for years and the high legal costs that go with them.
Lawsuits in this country have proliferated. " Litigation has become an
industry. Cont_mPent fee contracts give up to 40% of injured victims’ damage
recoveries to trial lawyers. The incentives to create the most litigious society
on earth are firmly in‘place. As a consequence, the cost of liability insurance
has become unaffordable to many. In some areas of this state, there are no
domestic insurance companies which will write aliability insurance policy
for any price. Across the country, and throughout Alaska, there is an outcry
for re ormm% our civil justice system. Ordinary people and businesses of all
sizes seek relief from aflawed System.. Consistent with the foregoing, a more
efficient and fair method of compensating wrongly injured vicams must be
crafted and maintained.

Tilinghast, a consulting actuarial firm reported in 1992 that only about 50% of
damage awards oi “me S132 billion nationwide went to the mgured party.
The remaining 50% w*mt to the cost of litigation and attorney fees.

From the foregoing, it is apparent that if the tort system is judged as a method
of compensating accident victims for their losses, it is both inefficient and
unfair. " Inefficient because only about half of the cost goes toward any form of
compensation for victims. It is unfair because manY Injured victims' receive
insufficient compensation to no compensation at all.

In contrast with the foregoing deficiencies, the workers' compensation system
returns about 70% of the workers' compensation insurance premium dollars
to the injured party. The efficiencies enjoyed in the health insurance
industry are even higher, with about 85% of health insurance premium
dollars being returned to the beneficiary. The most efficient of them all is
Social Security, with 99% of social security taxes collected being returned to
the beneficiaries of that system. The relative certainty of recovery, and the
certainty in the amount of recovery under these systems, stands in stark
contrast to the uncertainties inherent in the litigation of claims and defenses.
The absence of uncertainty and high costs of litigation in these alternative



ko

systems makes dear that then* is a compelling need for substantial reforms in
the dvil justice system.

A more specific statement of legislative intent is found in Section 1 of the Act.
This Act addresses many of the ‘areas which must be reformed if we are to
create an environment which is conduave to rational economic ,
development, a positive business climate, the creation of jobs, and a higher
standard of living for all Alaskans. We are all personally responsible for the
attainment of these goals, and we are all personally accountable if we falil.
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SECTIONAL ANALYSIS OF CSSS HJB. 58

Alaska Academy or Trial Lawyers
Alaska Action Trust

The Governor'sAdvisory TaskForce on Civil Justice Reform studied
court statistics on cases in Alaska and heardfrom two nationally
recognised experts on civil justice reform. Contrary to the stated
needfor H.B. 58, the TaskForcefound that there was no explosion
in the number o ftort casesfiled, no evidence ofhighjury awards,
and no evidence o fsignificant numbers o ffrivolous lawsuits. The
Task Forcefound no evidence ofany crisis in insurance cost or
availability, or that tort reform in Alaska would have any effect on
insurance ratesfor Alaskans. Thefollowing explains why H.B. 58
neither helps Alaskans nor follows the recommendations of the

Governor's Task Force.

Section 5: Reduces the ability o f those injured by faulty design or construction to recover for their
injury by prohibiting claims after eight years from completion of the construction, even if the negligent
work is not discovered until after then. The Governor's TaskForce did not recommendany changes
to the statute of repose. This provision will prevent local governments, school districts and
homeowners from recovering damages for ftulty construction which is typically not discovered until
afire, roof collapse or other event occurs long after completion of the project.

Section 6: Gives only doctors and other health care professionals special protection when their
negligence injures young children This section requires malpractice actions affecting children under
six years of age to be fried by tbe child's eighth birthday, even ifthe effect o f tbe doctor’s negligen

cant be recognized because of the infant's age. No other person or professional is given this speciai
protection, the Governor's TaskForce did not recommendany changes regarding when lawsuits

must befiledfor injuries to children.

Section 8; This provision reduces the existing cap on non-ecooomic damages. Section 8 not only
limits the non-economic damages which can be recovered for all claims to $300,000 in most
situations, but also does not allow non-economic damages to exceed $500,000, even when someone
is quadriplegic and has suffered permanent brain damage. Current law at least allows the cap to be
exceeded when injuries are serious The Governor's TaskForce did not recommendreductions to the
cop on non-economic damages because this only harms those who are most severely injured

Section*! AmJya* 0of CSSSHB. 51
Mireb 13,1097
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Section 9: This section changes the current legal definition for punitive damages by eliminating
reckless conduct as the basis for an award of punitive damages. This means that punitive damages
cannot be assessed against a drunk driver and could not have been assessed against Exxon for the oil
spill. The Governor's Task Force did not recommend any changes in the definition o fpunitive

damages.

Section 10: Section 10 places an absolute cap on punitive damages regardless of the wealth of the
wrongdoer Or the nature of the wrongdoer’s conduct. This section also requires 50% of punitive
damages to be deposited to go to the state. This section only benefits large multi-national
corporations, like Exxon, against whom a punitive damage award of $600,000 would bavo no effect.
Theproposal o fthe Governor's Task Force on punitive damages allowedfar consideration o fthe
financialgain ofthe defendantand did not recommend thatpunitive damages go to the state.

Section 11: This section reduces all damages an injured person might receive by a federal income
tax rate, even though these damages are not taxed under state orfederal law. This unfair provision
means that an injured person's recovery is automatically reduced 2096*30%. No suchproposalwas

made by the Governor's Task Force.

Sections 12 -14: Force an injured person to accept any damages which are awarded for past injury
as installment payments to bo paid over time in the fbture. This takes away the choice of injured
Alaskans to decide for themselves whether periodic payments are fair, or meet their needs. This
proposalwas rejected by the Governor's Task Force.

Section 15: This section requires ajury to reduce the damages an injured person can receive by the
amount of insurance payments the person has received for the injury, or might receive in the future.
The Governor's ThskForce concluded thatsuch aproposalwould increase the costo finsurance and
rejected the idea. This provision in HB 158 will only make trials more time consuming and

complicated.

Sections 16 * 19: These sections allow responsibility for injury to be allocated to a person or
corporation which is not even brought into the lawsuit or into the courtroom This means that
someone at fault can shift blame to an *‘empty chair'* without the jury ever hearing evidence to the
contrary. The Governor's Task Force rejected thisproposal because innocent victims might be

recovery. Section 19 even allows punitive damages to be allocated to someone who is

not in the courtroom.

Section 21: This section forces injured persona to guess about the outcome of their case with near
certainty at the risk of having to pay all of the defendants’ actual attorney’s fees. This section and

Sectional Analysis of CSSSRB. 58
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Section 16 encourage a negligent defendant to delay disclosing actors who may be at fault. The
changes to Section 21 arefar harsher to victims than the recommendations about offers o fjudgment

made by the Governor's Task Force.

Other Sections make it more difficult for those injured to have experts testify on their behalf (Sec.
20); give special protection to hospitals (Sec. 35); limit attorney fee recoveries” punitive damage
cases (Sec. 34), and make trials more complicated (Sea, 49). None of these changes were

recommended by the Governor's Task Force.

Sectional Analyte of CSSSHB. 58
Mar*h 13,1997 'm



MATTER OF TRIEM

Alaska 641

Cite as 929 P.2d 634 (Alaska 1996)

question of what level of clue process protec-
tion a respondent attorney was owed with
respect to notice of the charges against him.
Id. at 550-51, 88 S.Ct. at 1225-26. As Bar
Counsel points out, commentators and courts
treat Ruffalo as being limited to procedural
due process concerns. Geoffrey C. Hazard,
Jr. & W. William Hodes, The Law of Law-
yering § 8.1:102, at 923 (2d ed. Supp.1996)
(stating that “virtually all courts hpve con
eluded that the Supreme Court’s character-
ization [of disciplinary proceedings/as quasi-
criminal] ... was made in the narrower con-
text of assessing the applicability of proce-
dural Due Process concerns, such as entitle-
ment to notice of the charges"); see also,
Roseniltal v. Justices of the Suprcnh Court-
of California, 910 F.2d 561, 564 (9ti* Cir.
1990), cert, denied, 49S U.S. 1087, 111 S.Ct.
963, 112 L.Ed.2d 1050 (1991) ("A lawyer dis*

-\

hearing until nine months after Triem reject-
ed the proposed discipline in April 1991
Triem filed a number of.motions and eventu-
ally answered .this petition late. After three
hearings, the committee requested two ex-
tensions and did not issue a report until
approximately eleven months after the close
of evidence. roNg

A fivp-vfpr gintih" of limitatiens-gnveqis™
Alaska Bar

This reflects a judgment that five

years is the outer limit of time in which
responding attorneys are able to fairly de-
fend themselves against charges, given the
loss of memory, evidence, and witnesses that
occurs over time. The alleged misconduct in
Lubin occurred between October 1989 and
January 1990, and the committee completed
its adjudication of the complaint within the

eiplinary proceeding is not a criminal prO'NVeridyears allowed for filing a complaint..

ceeding. As a result, normal protections af-
forded a criminal defendant do not apply.”
(citation omitted)); Mississippi State Bar v.
Young, 509 So.2d 210, 213 n. 1 (Miss.1987)
(“Most states which have addressed the mat-
ter have held that disciplinary proceedings
are not so criminal in nature as to evoke
double jeopardy protections™). Double jeop-
ardy is a substantive due process protection
and therefore is not extended to attorney
grievances under Ruffalo.9

2. The Lubin case should not have been
dismissed.
[2] In dismissing Lubin, the Board as-

serted that procedures, conduct, and delay

by the Area Hearing Committee created po-

tential prejudice to Triem which could rot be-
set aside. The Board, however, did not spec-

ify what procedures and conduct created po-

tential prejudice. Triem argues a number of
due process violations as well as prejudicial

delay caused by the committee and Bar

Counsel.

Over four years passed from the filing of
the Lubin grievance to the issuance of the
committee's report and recommendation.
Bar Counsel did not file a petition for formal

9. Wec reject Trif.m's additional argument that the
Alaska Bar Ru'es afford no right of appeal to Bar
Counsel, who is only entitled lo limiled discre-
tionary review by filing a petition with this court

This 'circumstance militates against the con-
tention that the-delay, so prejudiced Triem’
ability to piesent a defense as to require
dismissal.

The timing and source of the delays also
militate against the dismissal. Triem, by
moving for a more definite statement, was
partially responsible for some of the prehear-
ing delay. Most importantly, the longest
delay, the late issuance of the committee’s
report, occurred after Triem presented his
defense, and thus did not prejudice Triem’s
ability to offer a defense. This eleven-month
delay was unjustified, but the persons most
hurt by it were the victims of Triem’s alleged
misconduct and the public, not Triem. The
public’s faith in the system is harmed by
lengthy adjudications of discipline matters,
but dismissing the matter would simply exac
erbate the injury to the public interest.

Therefore, weCholcK that the delays in the
Lubin urocpedin(rs~Ho' not warrant dismissal
of the complaint. Because we find that the
other due process concerns raised by Triem,
discussed infra, are either invalid or harm-
less, we reverse the Board’s dismissal and

under Alaska Bar Rule 25(h). Alaska Bar Rule
22(p) clearly states that Bar Counsel and respon-
dent have a right of appeal within ten days of an
order or recommendation of the Board.

-L$
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Findings

Any federal medical malpractice tort reform effort
should be based on a package of measures that have
exhibited tome SUCCESS in stabilizing medical mal-
practice oosts. The moit effective dements ofsuch a
package are a cap on noneooDomic damages and an
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offset, for collateral payment* from o-her__ *ource*.
These reforms would lim it die financial exposure of
health-care providers lo lawsuits and would ensure
that damage* could not be collected through multi-
ple suits. While there are significant limitations on
data used to study specific tort reforms, persuasive
results can be obstavtd by looking at medical mal-
practice costs in certain states over time and relating
that axperience to the timing ol' particular tort
reform measures.

In the following comparison of Q3 level*in three
statas that have enacted tort reform measures, paid
losses of the individual States u a percentage of the
UJ3. total are used u the measure of costs. The per-
centage of physicians in each state as a total of US.
physicians is used as ¢ reasonable benchmark. The
degree to which the percentage of paid lo u « differs
from the percentage of physicians measures the
effectiveness of the reforms. All else being equal, the
relative cost percentages of paid medical malpractice
claims should remain consent over time. Any
obsarvH change* in astate™ relative cost Icvds pro-
vide anindication ofthe effectivenessoftort reform.
The three states studied are California, New York,
and Ohio.



* California. Since the Medical Injury Compantation
Reform Act (MICRA) package of reforms wai enacted
in 1975, medical malpractice wrU have fallen rubstan-
daDy u a percentage of the U i. total.

« New York. Individual reform matures were
adopted in 1975,1981, 1985, and 1986. No obaerv*
able improvement In the state’™ relative costs has
resulted. The New York reform* did not include a
CaPon damages.

bfilkttl

.U .pwt

« <V

¢ Ohio. Reform* enacted in 1975 included a >np on
damages. The cap wa«overturned in 1985, after which
ecuis roe dramatically and have remained high.

California

The California loss data (Exhibit 1) illuitrate that
while the itau'™ proportion of the U.S. physician
population hat remained relatively itable, its per-

Matpraake Leu fyments in (a(Heria as* PtKMtagt of tbe UJ. Total, 1975-94
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Exbibtt 2

Waipractice Premium* in f Malpractice Lms Piytmm* I* CaflfomtiU | Putaauje ofthe U i. Total,
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otnitfp of lo« payments has dropped dramatically
sine* momini of the MJCRA packsye of tort
reforms. M on MJCJtA'a adoption in 194
California's percentage oHoas payment* «at signifi-
candy higher duo ta proportion of phyiiorat. By
1991, California's lot* payments had dropped tod
wen about even with k* parentage of pbyiiaaiu.
Since that dm . Caiifomk has oonrieuad to benefit
fro0i MICKA: Costs eocsiane to drop u s percentage
of the US.im |, even u the peictnttge of physicians
rcauins stable. Although other ficaars aflrct these
data, the relationship of decrcmtad rrirtivY ooets to
tbe anting of reform provide* urofiftridencefc: the
cffrcdveaeM o f ths MIC? A package.

Many opponents of tort reform argue that insnr-
ant* praatunn do not drop rftet medical malprac-
tice inform. Indeed, com and premium* oormaSy
rise with Inflation,and tortreform may only stow tht
Inert**i. However, the California data show that
premiums declined at loascs declined. Exhibit 2
compares the paid iocs data from Exhibit 1 with
California prrmiun..» e percentsgr of the coca] u.s-

medical malpractice premiums. Although yaar-to-
ytar ductuadoei do occur, pnmhima have fallen in
proportion lo the dedint in foam* Competition
tends to keep companies at an appropriate profit
margin, sod any tact* profits are normally thuri-
livtd.

New York

The New York loss ccpeienoe is sho«m in Exhibit 3
It rSoart iluu the individual tort, reform aiensurel
Ire’jlexTuaited in New York did nd improve New
York's experience relative to that of utber actio*. New
Yorks lots peytrtni percentage does not show toy
observable partem 0f dtdIne or improvement over
the 19-ytai period, despite the various ton reform
measures tdopcad- The New York reforms did not
Indude aop on damans and wart enacted in piece-
meal fashion. Therefore, this -etulr supports the
metis of a cap on damages and the concept of a
package of reforms.

toorsyewash lewlwtm Nrceaw it e RTstil. « B-k

e&axSrraaxr
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Conclusions

California’s experience indicates that properly imple-
mented medical malpractice ton reform etc reduce
the coat of roedical malpractice insnanoe. After
reviewing severe! states’ eapenroce with medic*!
nulpnctict tort reform end eanumng stodlei on
the ihuk» the Academy work group h*i concluded
the following

* t package of reforme ii more likely then individual
reform! to achieve savings in reelprecde* loots end
inxunnc* jsjaniuxw, end

« key among the refornu in the p*ck*|« tie t cep on
noneconomic awards end e manducry cotUtcrel-
sourr* offset ntk.

Tor reform to be efltorre in reducizt| com, tho cap
on noneconomic awards should be established on a

ISSUE MUF PALL UPS

per-tntdicsi-injury beta it t level low enough to
have tn impact («# 1250,000). In addition, |
menditory collaunl-eoutte offset roU it needed to
exuure that*uU* tnd tripia denepn cennot be col-
lected through "‘lutipWsuits. Under thit rule, each
Wit would hew to contider damagts alrtidy paid
from other sources.

Ahhough there reform* hove been nicceuAil in
red-icing tire « « of medical intipnnire insurance,
elected officials and rtguliton aim still consider
the effFtctl of medical malpractice reform on phfd-
dans, consumers, health plana, end other interested
parties. When ooneidertng medical malpractice
retbrm, atate and federal officials ahoold weigh the
impact on todety at a whole and strive for * bal-
anced, comprehensive solution.
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February 26, 1997

Rep. Brian Porter
State Capitol
Juneau, Alaska 99801-1182

Subject; Response to Questions Regarding Strict Liability for Electric Utilities

Dear Representative Porter:

Pursuant to my testimony before the House Judiciary Committee regarding House Bill
58 on Tort Reform on February 22. 1997, you requested that | provide you with
information regarding Strict Liability cases that have arisen in the Lower 48. In addition,
Representative Eric Croft requested similar information on cases in the state of Alaska.
Enclosed is preliminary research performed by our attorneys on both of these subjects.
Please let me knew if you require any additional information.

We very much appreciate your consideration of our amendment.

Sincerely.

Eric P. Yould
Executive Director

cc; Rep. Jce Green

DF.NNM KM ~ INACTION
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February 24. 1997

Eric Yould
Executive Director
Alaska Rural Electric
Cooperative Association. Inc.
703 w. Tudor Road. Suite 200
Anchorage. AK 99503 VIA FACSIMILE; 561=5547

Subject: 1997 Legislation-Strict Liability
Dear Eric:

At your request. | am enclosing a short summary of some of the other states that
have addressed the strict liability issue. Due to the time frame involved, the listing is not
exhaustive but should provide some assistance to you in your testimony.

Please call if you have questions.

Sincerely yours.

KEMPPEL, HUFFMAN AND ELLIS. P.C.

General Counsel for ARECA

1ka

Attachment
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WISCONSIN

Ransome v. Wisconsin Electric Power Company, 275 N.w.2d 641 (Wis. 1979).

Lightning struck an electric line near a transformer. An electrical insulator was
damaged, but power was not interrupted. Four days later, there was a heavy rainstorm. The
transformer exploded, and the electricity going to a nearby house was estimated to be in the range
of 1.000 to 4,8000 Volts instead of the normal 120-140 Volt service. The house caught fire. The
investigator from the fire department believed the fire was caused by an overload of electricity in

the service entrance of the house.

Through the application of strict liability, the electric company was liable for the
damage to the house. The court said the electricity was unreasonable dangerous and defective
when delivered to the house by the electric company.

ILLINOIS.
Elgin Airport Inn. Inc. v. Commonwealth Edison, 410 N.E.2d 620 (C.A. 2d Dist. 1980).

During routine testing 0f a ‘me that service the inn. electric service was switched to
ar. alternate line and then back to the regular line. When service was switched back to the regular
line, a switching mechanism failed. The switching mechanism had been tested once a year for the
previous five years and was always found to be m good operating condition. The last test had
been done about one month prior to the incident. The defect that occurred could not have been
discovered by the inspections that took place. The defect caused low voltage which damaged air
conditioning motors at the inn. The problem was corrected in five minutes. The court said the
electric company was not negligent but could, through strict liability, be liable for the damages.

QfTQ.ANP.NEW YORK

Courts in these states have decided net to apply strict products liability to electricity.
These decisions are based upon the acknowledgement that die sale and delivery of electricity by a
power company is a service and r.o. lhe sale of a product. These courts reason that the amount a
customer pays is dependent upor. die length of time the electricity flows through the customer’s
meter. If die amount paid is tied to the amount of usage, this :s more like a service than a product.



The Alaska Supreme Court has oot been asked to deads if it would apply the
doctrine of strict liability to the sale of electricity. There are trial courts which haye been Fresented
with strict liability claims. For example. In Fancyboy v. Alaska Village EUctric Cooperative, Inc.,
Case No. 4BE-94-97 Civil, the assertion was made that the electric company should be held
strictly liable for allegedly defective electric service delivered to the plaintiffs' bouse. In that case,
the plaintiffs had received electricity to their house by running a length of 12/2 Romex wire from a
neighboring house. The plaintiffs' house caught fire, and it has been alleged that the fire was
caused because of low voltage. The trial court dismissed the strict liability claim when the
testii \onv showed that the electrical service was not defective as of the time AVEC delivered tbe

electricity to me neighbor’s house.

N.ARECAC.Ci.....i.7Tv
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March 10, 1997

Representative Gene Therriault
Co-Chairman

House Finance Committee
Room 511

State Capitol

Juneau, AK 99801-1182

Re: HB58
Via Fax: 1-907-465-3884
Dear Representative Therriault:

I wish to comment on the proposed legislation (HB58) that is very much needed in this State for
reducing the cost and time of litigation. I fully support the bill in general, and the following
section in particular.

1L SECTION 12: 09.17.404(d) This language is extremely important as proposed . The reasons
are as follows:

a. A defendant caa now make an offer of periodic payments to replace the future
damages as they would have occurred with cost of living adjustments. Section 104(a)(2) of the
Internal Revenue Code allows those payments to flow exempt from Gross income.

b. A plaintiff should be demonstratively advised by counsel of his or her options to
either receive a partial lump sum, future lump sums and future periodic payments on a tax
exempt basis under Section 104(a)(2).

c. This eliminates the potential dissipation of the award and avoids the “Risks of
Mismanagement”. Industry statistics show that about 25-30% of all accident victims completely
dissipate their judgments or settlement within two months of recovery, and 90% if them spend it
all within five years. (The Rutter Group, Ltd. from Flahavan, Rea, Kelly & Tener, “California
Practice Guide: Personal Injury” TRG 1992 Ch.4)

d. More importantly it allows a person to retain pride and dignity in his or her life, and it
eliminates dependence on public assistance programs, as the funds cannot be dissipated through
imprudent investments and or spending sprees..

OffICES: ANCHORACGE » ATLANTA » BALTIMORE « BOSTON « BI/TTE © CHIOO(I) COLUVBIA . COUNVBUS » DALLAS « DENVER
CETRAIT « GRAND RAPIDS « HAWA| » IW\BASO’TV«LCSN\[—ELES NEW HAVEN » NEW YORK « ORLANDO « PHLADEPHA
PHCENIX « PITTSBURGH » PCRTLAND » SACINAWe SAN DIECO » SANFRN\OSCO°ST LAQUS



C. Most importantly it makes it highly likely that the injured party is made aware of his or
her choices. Currently it is estimated that about 95% of n iured parties are not advised or
properly advised on this issue. | most cases it could amount from thousands ( ' millions of
dollars in increased tax benefits. It also would deter potential plaintiff legal malpractice cases in
which the injured party was not demonstratively advised of this choice.

2. SECTION 13: 09.17.404(e) This section is excellent as it allows claimants to choose
between a “Structured Settlement” funded by United States government obligations or an
“Annuity” from a financially sound life insurance company or combination of both. (See

Attached Rating Agency Reviews)

Additionally it mandates diversification from affiliated companies, allows potential for
independent payment choice, prohibits insurance companies from placing these in house with
their own Life Company, and allows placement with an independent carrier ip addition to

guarantees by a second pop affiliated company.

I applaud the action on this bill to make changes in our laws and oyi courts which we own to
facilitate a bettcT system that cunently is dysfunctional.

In the event you may have any questions please call at any time.

Very Truly

cncl/ratings

| I INTERNAT] Al e UTE * lajk
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OFFACES ANCHORAGE » ATLANTA « BALTIMORE » BUTTE » QOLUNVBIA « DENVER « DETROIT
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COMP-P/YRE

1995 Life Insurance Company Rating Definitions

A. M. BEST RATINGS EXPLANATIONS

A++ and A+ (Superior)

Assigned to companies which. In our opinion, have demon-
strated superior overall performance when compared to the
standards established by the A. M Best Company. At++
and A* companies have a very strong ability to meet their
obligations to policyholders over a long period of time.

A and A- (Excellent)

Assigned to companies which, in our opinion, have demon-
strated excellent overall performance when compared to the
standards established by the A. M Best Company. A and
A- companies have a strong ability to meet their obligations
lo policyholders over a long period of time.

B++ and B+ (Very Good)

Assigned to companies which, in our opinion, have demon-
strated very good overall performance when compared to
Ihe standards established by the A M Best Company. 8++
and 8* companies have a good ability lo meet their obliga-
tions to policyholders over a long period of time.

B and B- (Adequate)

Assigned to companies which <nour opinion, have demon-
strated adequate overall penjrmance when compared to
the standards established by the A. M Best Company. B
and B- companies generally have an adequate ability to
meet their obligations to policyholders, but their financial
strength may be vulnerable fo unfavorable changes in un-
derwriting or economic conditions.

C++ and C* (Fair)

Assigned to companies which, in our opinion, have demon-
strated fair overall performance when compared to the stan-
dards established by the A. M Beat Company. C++and C+
companies generally have a current ability to meet their ob-
ligations to policyholders, but their financial strength Is vul-
nerable to unfavorable! changes m undenwriting or economic
conditions.

C and C- (Marginal)

Assigned to companies which, in our opinion, have demon-
strated marginal overall performance when compared lo the
standards established by the A M Oest Company. C and
C- companies have a current ability to meet their obligations
to policyholders, but their financial strength is very vulner-
able to unfavorable changes in underwriting or economic

conditions.

D (Very Vulnerable)

Assigned to companies which, in our opinion have demon-
strated poor 0Y5rH performance when compared to the
standards established oy the a. m. oesi company. &com-
panies have a current ability to meet the. obligations to
policyholders, but their financial strength is extremely

wulnerable lo unfavorable changes in underwriting or eco-
nomic conditions.

E (Under State Supervision)

Assigned to companies which are placed by a state Insur-
ance regulatory authority under any form of supervision,
contral or restraint, such as a conservatorship or rehabilita-
tion, but does not indude liquidation. May be assigned to a
company under a cease and desist order issued by a regu-
lator froma slate other than its state of domicile.

F (In Liquidation)

Assigned to companies whicn have been placed under an
order of liquidation by a court of law or whose owners have
voluntarily agreed to liquidate. Note: Companiea that volun-
tarily liquidate or dissolve their charters are generally not
insolvent.

NA-1 (Limited Data Filing)

Assigned primarily to small companies exempt from riling
the standard NAIC annual statement. These company re-
ports are based on selected financial data obtained by the
A. M Best Company.

NA-2 (Lest than Minimum Size)

Assigned to companies that file the standard NAIC annual
statement but do not meel our minimum si2e requirement.
To assure reasonable financial stability, we require a com-
pany lo have a minimum policyholders' surplus of 52.0 mil-
lion for assignment of an initial letter rating. Exceptions
include; a company thet is virtually reinsured by a Best's
rated affiliated company: is a member of a group participat-
ing in a business podling arrangement; or is a company
writing stable lines of business and has demonstrated a
long history of above average performance when compared
to Best's Rating standards. Companies assigned to the
NA-2 rating category are eligible for assignment of Best's
Financial Performance Rating (FPR).

NA-3 (Insufficient Operating Experience)

Assigned to companies which meet, or are anticipated will
shortly meet, our minimum size requirement, but have not
accumulated five consecutive years of representative oper-
ating experience. This requirement pertains to the age of
the company’s financial performance and not the actual ex-
perience of it? management and includes consistency in
both the types of coverages written and the relative volume
of premium writings. Additional years of operating axperi-
ence may be required if a company exhibits substantial pre-
mium gronth or changes in product mix. NA-3 rated
companies hic eligible for assignment of Best's Financial
Performance Rating (FPR).

NA-4 (RJttinn Prnnpfiura Inapplicable)
Assigned lo companies whose business and/or operations

are such that our normal rating procedure does not properly

Page i



apply Examples are as follows; companies writing tines of
business not common !o the property/casually or life/health
fields: companies writing financial guaranty insurance; com-
panies retaining ooty « small portion of their gross premi-
ums written: companies which ‘nave discontinued witing
new and renewal business and have a defined plan to run-
off existing contractual obligations: companies that are ef-
fectively dormant or have no significant premium volume or
in-force business; companies that are true captives; compa-
nies discounting loss reserves to the extent that the antici-
pated future investrment income represents a significant part
of their policyholders' surplus; and companies not soliciting
business in the United States. This rating is also assigned
to the life/heallh companies whose sole operation is the ac-
ceptance of business written directly by a parent, subsidiary
or affiliated insurance company, or those witing predomi-
nantly property/casualty insurance under a dual charier.

NA-5 (Significant Change)

Assigned to previously latter-rated companies which experi-
ence o significant change in ownership, management or
book of business, or other event which affects the nature of
their operations and makes it impossible to render a rating
opinion. Depending on the change, our rating procedure
may require one to five years before the company is eligible

for a rating.

NA-6 (Reinsured by Unrated Reinsurer)

Assigned to companies which have a substantial portion of
their book of businesj reinsured by. or have rensurance re-
coverabies from, non-Best's rated reinsurers which repre-
sent a substantial portion of their policyholders' surplus.
Exceptions are non-Best's rated foreign reinsurers that
comply with our reporting requirements and satisfy our fi-
nancial performance standards.

NA-7 (Below Minimum Standards)
Replaced by Ihe Best's Rating of D.

NA-8 (Incomplete Financial Information)

Assigned lo companies eligible for a ralings but which failed
to submit complete financial information for the five-year pe-
riod under review, inducing all domestic insurance subsidi-
aries in which the company's ownership exceeds 50%.

NA-9 (Company Request)

Assigned to companies eligible for ralings, Qut wnicn re-
quest that the rating not be published because they disa-
gree with our rating,

NA-10 (Under State Supervision)
Replaced by the Best's Rating of either 6 or F.

NA-11 (Rating Suspended)

Assigned lo previously rated companies which have experi-
enced sudden and significant events affecting their financial
pasition and/or operating performance whose impact cannot
be evaluated due to a lack of timely or adequate
information.

STANDARD & POOR'S CLAIMS-PAVING
ABILITY RATING DEFINITIONS

AAA
Insurers rates ' AAA" offer superior financial secuiity on both

an absolute and relative basis, They possess the highest
degree of safety and have an overwhelming capacity to
meet policyholders obligations.

AA
Insurers rates "AA" offer excellent finandal security, and

their capadty to meet policyholder obligations differ only on
a small degree from the insurers rates "AAA",

A
Insurers rates "A" offer a strong finandal security, but their

capacity to meet policyholder obligations is somewhat nore
susceptible to Bdverse changes in economic or underwiting
conditions than more highly rated insurers.

BBB

Insurers rated "BBB" offer good finandal security, but their
capacity to meet policyholder obligations is considered
rmore vulnerable to adverse economic or underwriting condi-
tions than that of more highly rated insurers.

BB

insurers rated "BB" offer adequate finandal security for the
"short-tail” or short-term polides, but their capacity to meet
policyholder obligations is considered vulnerable to adverse
economic conditions or underwriting conditions and may not
be adequate for "long-tail" or long-term polides.

B

insurers rated "B" are currently able to meet policynolder
obligations, but their wulnerability to adverse economic or
underwriting conditions is considered high.

CCC

Insurers rated "CCC" are vulnerable to advsrso economic or
underwriting conditions to the extent that their continued ca-
padty to meet policyholder obligations is highly question-
able unless a favorable environment prevails.

R (Regulatory Action)

As of the date indicated, the insurer is under supervision of
insurance regulators folloning rehabilitation, receivership,
liquidation, or any other action that reflects regulatory con-
cern about the insurer's financial condition. Information on
this status is provided by the National Assodatlon of Insur-
ance Commissioners and other regulatory bodies. Although
believed to be accurate, this information is not guaranteed.
Tne R rating does not apply lo insurers subject only to non-
financial actions, such as market conduct violations.



"Quantitative" Ratings

A d subscript indicates that the rating is based solely on
quantitative analysis of publicly available data. In the case
of cfaims-paying ability ratings, this Is the statutory financial
data tiled with the National' Association of Insurance Com-
missioners. These ratings are issued for each insurer on a
slandalone basis with out consideration for strength or
weakness that might be added by a parent or affiliated com-
panies. These new ratings which were effective July 31,
1995 replace Qualified Solvency Ratings, which are being
discontinued.

MOODY'S CLAIMS-PAYING
RATINGS DEFINITIONS

Numeric modifiers are used to refer to the ranking within the
groups below - one being the highest and three being the
lowest. However, the financial strength of companies within
a generic rating symbol is broadly the same.

Aaa
Highest quality.

Aa
High quality by all standards; long-term risks somewhat

larger.

A
Upper medium grade; adequate security.

Baa
Medium grade; neither highly protected nor poorly secured.

Ba
Judged to have speculative elements.

B
Lack characteristics of the desirable investment.

Caa
May be in default or there may be present elements of dan-
ger with respect to principal or interest.

Ca
Speculative in a high degree; often in default.

C
Lowest rated class.

DUFF & PHELPS CLAIMS-PAYING
ABILITY RATINGS DEFINITIONS

AAA
Highest claims paying ability. Risk factors are negligible.

AA*, AA, AA-

Very high claims paying ability. Protection factors are
strong. Risk is moderate. Qut may vary lightly over time due
to economic and/or underwriting conditions.

A+, A, A-

High claims paying ability. Protection factors are average
Bnd there is an expectation of variability In risk over time
due lo economic and/or undenwriting conditions.

BBB+, BBB, BBB-

Below average claims paying ability. Protection factors are
average. However, there is considerable variability in risk
over time due to economic and/or underwriting conditions.

9B+, BB, BB-

Uncertain claims paying ability and less than investment
grade quality. However, the company is deemed likely to
meet these obligations when due. Protection factor* will
vary widely with changes in economic and/or underwriting
conditions.

B+, B, B-

Possessing risk that pjlicyhoider and contractholder obliga-
tions will not be paid when due. Protection factors will vary
widely with changes in economic and/or underwriting condi-
tions. or company fortunes.

CCC
There is a substantial risk that policyholder and contrac-
tholder obligations will not be paid when due. Company
has been or is likely to be placed in state insurance depart-
ment supervision.

Page 3



Alaska Oiland Gas Association

~ n" 121 West Fireweed Lane, Suite 207
i1 ' Anchorage, Alaska 99503-2035
-L-— - — Phone:(907) 272-1481 Fax: (907) 279-eil4d

March 10, 1997

The Honorable Gene Therriault, Co-Chairman
Finance Committee
Alaska State House of Representatives

State Capitol
Juneau, Alaska 99801

AOGA Position on Tort Reform Legislation

Dear Representative Therriault:

The Alaska Oil and Gas Association (AOGA) is a trade association whose 19 member companies
account for the majority of oil and gas exploration, production, transportation, refining and

marketing activities in Alaska.

On February 10, 1997, the AOGA Board of Directors adopted the following position on tort
reform legislation. AOGA is aware ofyour interest in tort reform legislation and wanted to
forward our position to you for your reference.

The Alaska Oil and Gas Association believes Alaska should adopt reforms to its civil justice
system:

*The Alaska civil justice system gives juries and judges discretion to impose unlimited
punitive damages awards, without adequate guidelines or criteria necessary to insure the

constitutional protection of due process.

*Alaska’s civil justice system discourages investment in the state. Firms assessing
whether to invest or to conduct business in Alaska rather than in another state or country
must take into account the legal risks that Alaskan law allows, and the substantial legal
risks that can be incurred even in defending against frivolous civil actions.

A variety of reforms have been suggested to address these problems. The Alaska Oil and
Gas Association believes the most important are:

eLimitations on punitive damages. This reform would make it clear that awards beyond
those necessary to compensate plaintiffs for real damages would need to be justified by
clear and convincing evidence of outrageous conduct, and would be capped - as are
sentences in criminal law - so thatjuries and judges could not impose financially ruinous

or unlimited awards.



The Honorable Gene Therriault
March 10, 1997
Page 2

mjudgments should he proportionate to fault. It is fundamentally unfair to require a
defendant to pay a much larger share of damages than tire defendant’s share of fault.

Other legitimate and important reforms are appropriate. However, the two reform areas above
are particularly significant to companies who a<*sensitive to the large risks they face from
disproportionate awards and unlimited punitive judgements. Reform of these two areas would
reduce business risks, establish a greater degree of fairness, and bring Alaskan law into line with
that found in progressive states interested in fairness and a competitive business climate.

cc: Rep. Brian Porter



UNITED FISHERMEN OF ALASKA

211 Fourth Street. Suite 112
Juneau. Alaska 99801
907/586-2820
Fax: 907/463-2545

March 5. 1997

The Honorable Gene Therriault
House Finance Committee

Stetc Capitol, MS 3101. Room 511
Juneau. Alaska 99301-1182

Dear Chairman Hanley and Committee Members:

Tbe following enclosure includes draft amendments United Fishermen of Alaska fUFA) would like to see introduced
m HB 58 (Ten Reform' UFA testified twice during tne Judiciary Committee hearings with regards to these issues
and though: drafting the requests in advance of tne Finance Committee hearings would be of some assistance to
you.

The concerns of smalt business people being harmed by frivolous Uwsuits and high punitive awards is a valid
issue ir. considering ton reform. The commercial fishing industry is made up of over 18,000 small business
owners who are also subject to litigation. Tort refotm has its place tr. protecting the small businessman from
frivolowsS 1IWs'JItS.

On the other hand, torts relating tc resource d-.magc should be. excluded from the lower C3ps contained in HB 53
These damages have long-term and fa: reacnirg effects that are impossible to assess with gTeat precision, Ln
addition, any individual incident can effect tens of thousands of Alaskans «including commercial fishermen. We as
Alaskan's must send a clear message to those who could damage c-ur natural resources or sensitive ecosystems. If
this message is not emphatically expressed, tbhe Exscn Valdez disaster cculd be the fust in a long line of such
incidents Capped purutsve damages cculd be easily absorbed and considered as just another cost of doing

business

tn regard tc Section 10 id), please refer to tne second paragraph of the sponsor statement that accompanies this
bill. The fishing community fully ig:ee-- with these statements and see the plaintiff as not rece.vmg the fair
treatment noted in this statement If the state were to rece-v* 50h) of any punitive award ajter aitcmey fees the
plaintiff would be lucky to walk away with |SC That is definitely rot j-uice

Please consider these statements and introduce the amendments attached We are committed to working with the
legislature on this bill, i will be happy to answer any questions you may have and thank you for your
consideration.

Sincerely,

I -VVvIJ-CT {V\<Xtek£\p
Theo Matthews President
UNITED FISHERMEN OF ALASKA
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UNITED FISHERMEN OF ALASKA

211 Fourth Street. Suite 112
Juneau. Alaska 99801
907/586-2820
Fax: 907/463 2545

March 5. 1997

Amendment offered for consideration to HB 58

Amend Section 10. AS 09.17.020 is amended by adding new subsections to read:

(b) Except as provided under (c) of this section, the amount of punitive damages
awarded by a court or jury under (a), may not exceed three times the amount of
compensatory damages awarded or 5300.000. whichever amount is greater, with the
exception of tons relating to natural resource damages and ecosystem disruptions.

For purposes of this exception, the amount of punitive damages shall not exceed the
greatest of

(1) the amount calculated under the limitation in (c) of this section;

(2) the average net annual income earned by the defendant for the five years
before the date the trial began; or

(3) two times the amount of financial gain that the defendant received or
expected to receive as a result of the defendant's misconduct as determined by the jury

Delete in its entirety. Section 10 (d) relating to 509b of any award being deposited
into the general fund of the state

Delete Section 34 AS 09.60: Section 09.60.080 contingent fee aereements as
proposed.

VAVBER ti
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ALASKA MINERS ASSOCIATION, INC.

1 w. Nonnarm Ugnu Site 28 Achiote. Aleut 3B HiE - (07 Z79-7H? Telgdhoe: @) 2R-0347
March 10. 1997

Honorable Gene Therriault
Co-Chairman, House Finance
Capitol Building

Juneau, AK 99801

Rfi: Tort Reform
Dear Representative Therriault,

Tho Alaska Miners Association wishes to go on record in support of House Bill 58, regarding tort
reform. The Alaska Miners Association has over 1000 members from all pads of the mining
industry. Our membership includes suction dredgers, sitirll mom St pop miners, independent
prospectorj. suppliers, and major International mining companies

The time has come for meaningful and comprehensive reform of Alaskas tod Itw. This bill will
accomplish what is needed. We support fair compensation for injured persons but we do not

suppod the current system that encourages abuse ofthe law. Many, and possibly most, tort eases
arc now settled out of court because that is less costly for lire company. When this happens to
pur vendors, they have to increase the cost of goods and services to the miner to cover the
settlement as well as the cost of insurance to covet the uncertainty of other tod issues.

Other tort reform needs include a change to insure that each party is liable only to the extent that
each is responsible. Another needed change is to ensure that a person cannot receive an award
for an injury that occurs while committing a criminal act

Lastly, this area of law is a major factor in the general and wide-spread distrust and contempt in
this country for the legal ystcm. the couds, and attorneys in this country. The changes and
reasonable limits in this biil will help restore the public fnith in our legal system

Thank you for the opportunity to comment on this importnnt bill We urge its passage.

Sincerely,

Steven C. Borcll, P.E.
Executive Director

cC. Representative Drum Porter



November 26, 1996
Magone Marine

P. 0. Box 442

Dutch Harbor, Ak 99692

Dear Dan:

On September 30 we concluded a very, very difficult

liability insurance renewal. Not only did the price increase
drastically, but for the second year in a row we were unable
to get passenger liab ility Ilim its over one million dollars per

passenger seat.

After our accident of August 11, it has become apparent
that under present Alaska law judgements in wrongful death claims

can be many millions of dollars, even without any negligence.
So | have been looking at each charter customer, trying
to analyze the possible exposure of Penair. It occurs to me

that your divers are probably young and highly compensated,
which would lead to such an excessive award.

Therefore, | must decline to provide you with such charter
services, we simply cannot accept the risk.

My attorney is working on some sort of "hold harmless"
or limitation of liability that the passenger could execute,
we hope to have that available in the next few weeks.

Meanwhile, the real problem is the present Alaska laws,
this situation clearly illustrates the need for Tort reform.
I intend to be working on this issue during the upcoming
legislative session, and would appreciate any help you migh;:

be able to give.

Orin D Seybert
President

PenAir - 4851 Aircraft Drive » Anchorage « Alaska * 99502 » (907) 243-2485 « Fax 243-6848

Peninsula Airways, Inc. D/B/A PenAir



rovmober 21, 1996

Sep Brian Porter 55
State Capitol n
JuSAta, Ak 99801-1132

Dear Brian: e

Penair la involved right new in a scenario that clearly
highlights the used for tort refers.

Ve lost » Goose . the one
passanger vea a highly compensated, M e M iM ae M M n
He vas relatively young, end le ft a wife and two daughters.

Enclosed is copy cf the letter frcax her attorney, estimating
purely economic vnlueaf S2.7 million, (by the vay, there w ill
be no finding of any negligence dd our pert whatsoseve?).

la past years, we normally carried a S2Q m illion Combined
Single Limit. (CSL) for any accident. An you know, that sum
is available for ail tho passengers collectively. If there
were nine passengers, each estate would be entitled to over
fc*o Killian, or varying amounts as the case proved. In this
case the entire twenty aillicn would have been availablo.

Two years ago the London underwriters, pticarily the Bare,
(British Aviation Insurance Group) simply refused to write any
acre Alaskaa commuters, period. That leaves us with only two
underwriters in the world, Al* (Aviation Insurance Group in
Atlanta] and CTSAIG fJS Aviation Insurance Group in 50ov York,
different ecapaoy;.

Thny absolutely refuse to vrite the CSL any more, so we
axe eo« liaituad tc one m illies dollars par seat. Host of the
other operators orjl/ cgts iISOQ.QOO per seat, and scue of the
real email operators are at $1S0O,003.

The reason given is not particularly related to the
perceived accident rate or difficult operating condition* in
Alaska. Sather the overwhelming problem is the fact, or ait
l«ast perception, that Aiwolca. has a history of tbe highes;;:
punitive danage jury M«rd« in. the nation.

P& tA ff4a& adcztf Doe - AndttOgi- Atefca*» r a «/57) 243"*85 =fex n
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So back to the latter ffroe VOMBM P, you see M el O BH B |
about the positive duu”~as being 12 to IS Billion. And this
apparently is possible without any negligence br the def«ndant:i

H? fixst reaction was to r***|Ix* that 5anair is exposed,

so | flxaaired our customer base to see where potential problems
lay. That resulted in the enclosed letter to the Alaska Sarina
Pilot group. So a direct result of the Insurance problem s
impacting the ability of sooa companion to do business. Z am

preparing elLailax letters to other customers.

I have thought off another argument for refora. Sines the
lim its are so lav, there is actually less coney available for
the average Alaskan claimant. Xff ve could just cap the punitive

damages there would per more insurance coverage available.

For instance the Jieair crash at Lake Hoed in September

killed three tourists,.but they only bad 50,000 per neat
insurance. Since there were no other assets, it doesn't sake
any difference vhat the judgement is, bat if it ware easier
for underwriters to writs higher lisits, there would then o«

more money available in cases such as that.

Anyway, as | told you X aa now highly activated to help
write the b ill this session, end | intend to he there.

X woulc like to ask for your help in letting me know when

tin.r.gs are happening during the session, and who the key players
axe that | need to work on.

president

CC: Gail Phillips
Rick Salford



November 8, 1966
Capt. Stephan Moreno
Alaska Marine Pilots
2622 38th Ave S. W.
Seatle, Via 98126

Dear Steve:

We recently concluded a very, very difficult insurance

renewal. Not only did the p’-ice increase drastically, we were
not able to get any increase .in |lim its. We still haveonly one
m illion dollars for passenger liability.

In view of our recent tragedy it has made me realize that
Penair cannot afford to be put in such a position again.

So I am in the process of identifying charter groups and
individuals where the resource generated does not justify the
risk associated with the contract. Certainly the AlaskaMarine

Pilots (and any marine pilot) is a perfect example.

Therefore, | am sorry to say that effective immediatedly
we w ill no longer be able to provide transportation to your
group.

This lim itation applies only to charter or contract
operations involving the nine or less passenger planes. We

were able to get proper limits on the larger aircraft operating
the schedules out of Anchorage.

I am having our attorney look into the possibility of having
a limitation of liab ility agreement the customer could execute
which would |lim it the exposure in the event of an accident.
If such becomes available we w ill contact your groups at that
time for the purpose of discussing the resumption of service.

Crin D Seybert
President

CC: Hal Snow

RenAIR « 4851 Aircraft Drive » Anchorage » Alaska » 99502 « (907) 243-2485 « Fax 243-6848
Peninsula Airways, Inc. D/B/A PenAir
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February 23, 1997

Representative Brian S. Porter
Alaska State Legislature
House of Representatives
State Capitol

Juneau, Alaska 99801-1182

Re: House B ill 53 (Sponsor substitute)

Dear Representative Porter:

This w ill confirm my conversation with Jim Sourant of your o ffice
concerning the Statute of Repose. I mentioned to Jim that all
professionals in the State of Alaska are now covered by “claims
made" professional liab ility insurance. This means that the claim
must arise and be made during the policy period. When a
professional retires the custom is to buy “tail insurance.” This
insurance covers the professional for claims made during the policy
period but which do not arise until aft~r the professional has

retired and no longer carries insurance.

At the present time, most professional “tail" endorsements only
cover three years into the future. In certain |Iim ited situations
a five year “tail"™ endorsement is possible. You do not need much

insurance savvy to figure out that without a statute of repose, all
professionals who spend their lives pracvicing in Alaska have a
substantial uninsurable risk in their retirement years.1

M ost professionals carry insurance to protect their clients
(patients) as well as to protect themselves and their fam ilies. An
uninsured loss over five years after retirement without adequate
resources to -ombat the suit or income potential to recoup the loss
is a devastating situation for the retired professional- Such a
claim could result in the professional and his/her family requiring
substantial state aid in their declining years.

'The alternative if for the retired professional to continue
to purchase “claims made” insurance for the remainder of his/her
retirement years. For most professionals this is prohibitively

expensive without income from the practice of their profession.
For instance, some many physicians pay in excess of $50,000 a year
for “claims made" insurance.



Representative Brian S.
February 23, 1997

Porter

Very truly yours,

BISS & HOLMES

Roger F. Holmes
\RFH
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February 21, 1997

VIA FACSIMILE - (907) 465-3422

M arianne Burke
Commissioner of Insurance
State of Alaska

330 Willoughby Ave.
Juneau, AK 99811-1720

Dear Ms, Burke:

Thank you very much for talking with me yesterday about the

proposed Sections 39 and 40 of SSHB58. I have attempted to find
soma published decision or article which discuss the abuses that
these sections are intended to counter. Unfortunately, | have been
unable to locate any such publication. 7 do. however, have very
real firsthand knowledge of these abuses by independent counsel in
specific cases. I have spoken with the <clients that | have

represented in chose cases and while they are very comfortable with
me providing the details, they are concerned about providing client
names or case names.

I do harken back to our conversation, however, and your
apparent opinion that independent counsel's b ill foi wuncovered
claims should not be the responsibility of the carrier. If that is
the case, we presume chat the Division would not object to

codifying that concept rather than leaving it to the vagarieB of
the litigation process.

| would be most happy to provide whatever additional

information | can. I will be in my office for the rest of this day
and in our Juneau o ffice Monday morning.

Very truly yourB

MAB/amf

WGACGIWPSI\WHTRBUIUX. LTK
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MAIL: P.O. BOX 190580 ANCHORAGE, ALASKA 99519-0508 007-243-5525

On the North Shore ot Lake Hood 800-433-9114
FAX 907-243-8311

E-mall; ketchumOalaska.net

Rep. Brian Porter

2-21-97

Dear Congressman Porter,

We support HB 58 regarding Tort Reform. The escalating costs of
litigating and the awards for aviation accidents continue to

hamstring our industry.

It has become increasingly difficult to factor our costs due to the
unpredictable insurance rates. Currently the market of available
insurances are so Ilimited that many small operators are being

forced out of business or are uninsuring.

This added cost effects all other aspects of our business. This
fluctuating cost detracts from maintenance, pilot training, new

equipment acquisitions, payrolls, etc.,etc.

We support protecting the traveling public with liab ility coverages
comparable with the rest of the country.

Craig Ketchum
President

be ) ,

Inn

AC\VB
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Alaska State Legislature

OfficiaJ Business \ State Capitol
Fax: (907) 465-3472 Juneau, AK. 99801-1182

(907) 465-3720

Speaker of the House of Representatives (907) 465-2689

February 19, 1997

Mr. Willem S. Van Hemert
CRW Engineering Group
3900 Arctic Blvd., Suite 203
Anchorage, AK 99503-5781

Dear Mr. Van Hemert:

Although 1 look forward to meeting with constituents and friends, sometimes the busy
schedule here in Juneau and last minute changes make that impossible. 1 sincerely
appreciate your taking the time to stop by and am glad that you were willing to meet with
my aide, Judi Jordan, when I couldn't be there.

From what Judi tells me, the Alaska Professional Design Council emphasizes its support
for a change tc the Statute of Repose to 8 years as presented in Rep. Porter's bill as well as
the mandatory arbitration provision in the Governor's version. In addition, she mentioned
the need to extend the AELS for 6 years and to change the Mining Engineer position to a
non-designated position. | will keep in mind AELS' desire to add the Landscape Architects
for licensing under the AELS and the need for changing the current examiners position to
an Executive Director position as well. Your position statement is very helpful, ana I will
refer to it often and the various issues come up during the session.

Again, | would like to thank you for bringing your concerns to my attention. | hope that

you will continue to let me know the issues rhat are important to you. Whenever I can be
of help, please feel free to call on me.

Gail Phillips /
SPEAKER OF THE HOUSE

GP:jmj
cc. Representative Brian Porter - re; HB 58
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 Fax (907) 224-3248

February 18, 1997

Representative Brian Porter
Alaska State Legislature
State Capitol

M/S 3100

Juneau, Alaska 99801-1182

FAXED & MAILED
Dear Representative Porter:

The City of Seward continues to support your tort reform legislation, including the revisions to-date.
Municipalities and taxpayers are deeply impacted by rising costs associated with claims. Since
1986. insurance and claim costs ha/e been a major factor in municipal tax increases and have, in
some cases, influenced communities to limit or eliminate recreation and other public services.

We are concerned for our youth, yet due to the increase in public liability, municipalities are
reducing and/or eliminating recreational facilities and activities, such as skateboard parks, that w*uld
provide our youth with constructive activities instead ofidle time which causes many of our youth
to get in trouble in their communities.

The City supoorts tort reform legislation that will:

> Relieve hospitals of liability for negligent acts of an emergency room contract physician if
the doctor carries malpractice insurance.

> Decrease the statute of limitations from 6 to 3 years for contract disputes, attorney
malpractice and damages to personal property.

> Set a "statute of repose"” which is like a statute of limitations, at 8 years lor damages caused
by exposure to hazardous substances, defective products or fraud. The limit is currently 15
years.

> Establish a pilot program for alternative dispute resolution.

> Cap a punitive damage award by tying it to the compensatory award in the case, with limits.



REPRESENTATIVE PORTER
Tort Reform Legislation

We should work together to provide services the public wants in the safest, most cost-efficient
manner. High insurance premiums and claims interfere with local government’s ability to do our
part of the job. We all want to do more for our citizens, but must not be afraid to provide needed
services like skate parks because of punitive legal actions.

Thanks for your help!

Sincerely,

City of Seward

Ronald A. Garzini,
City Manager

RAG:rg

cc: Governor Tony Knowles
Senator John Torgerson
Representative Gary Davis
Seward Mayor and Council Members
Alaska Municipal League
Alaska Municipal League Joint Insurance Association
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February 21,1997

Representative Brian Porter

Alaska State Legislature

State Capital, Room 118

Juneau, AK 99801-1182

Dear Representative Porter

The Ounalashka Corporation is a small village corporation in the land leasing business.
We are very supportive of HB58 for several reasons.

1 Ttputs a reasonable cap on punitive damages.

Almost all small businesses do not have insurance that covers punitive damages,
therefore the outrageous award’s being given can put a small business out of
business.

2. It will most certainly keep nuisance lawsuits out ofthe court system.

3. I also believe that the legal cost per case will decline und therefore keep some
cost control on insurance costs.

Please keep this hill on track and persuade the Governor to sign it this time.

ARut f.jlate and Oerdupnwm Company
(907) 3ai-127t> <FAX(907) 3»l-layt>
f.O. 8u» 149 «UrulatU AK 9960S-0149



STUTZMANN ENGINEERING ASSOC., INC.

P.O. BOX 1429
FAIRBANKS, ALASKA 99707
(907) 452-4094

February 20, 1997

House Judiciary Committee

Re: HB 58, Tort Reform

Dear Sir:
Please support HB 58, the tort reform b ill.

We are a small engineering firm and while we have not had
legal problems, | do think there should be a lim it in per-
sonal injury cases, especially where a plaintiff sues a
firm that many not be even remotely connect with th™ injury.
You will still be required to hire an attorney and defend
yourself, which adds to the cost of business.

There should also be a time Ilim it. Someone who sues years
and years later should not be allowed to do so.

Many times an insurance company w ill pay just to get rid
of the nuisance, which in turn makes business costs go up.

Lost wages and medical costs are not limited by this b ill
so please support it.

Sincerely,

Paul E. Stutzmann, President



