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ATTN OP: OW-134

Michaie Brown, Commissioner

Alaska Department of Environmental Conservation
410 Willoughby Avenue, Suite 103

Juneau, Alaska 99601-1795

Dear Commissioner Browni

SPA has completed Ite review of the CS(L) for House Bill 51 (CSHB
31J in response to your request for comments. CSHB 51 would escabliah
a procedure to change State water quality standards that are more

stringent then Federal water quality criteria. We have several
concerns about how this legislation could affect the Alaska’s water
guality standards (W) program and the likelihood of authorizing she
State of Alaska co apsraca the Pedsrai National Pollutant Discharge
Elimination System (NFDSS) permitting program. EPA's concerns fall
into three categories: inconsistencieal/interprecation. problems, WZ®

program problame, and NPDES program problame.

Inconsistencies/Interpretation

The bE£Xfr~caneains ambiguous language and inconsistencies with
portions of the Clean Water Act (CAMA) dealing with YW and NPDES
permitting. Examples of inconsistencies and interpretation problems

that are of concern co EPA are highlighted below.

o CSHB 51 $ 45.03.087(a) (1) and (2) refer to the adoption of "water
guality standards and discharge standards.” We are not certain
what is meant by the terra "discharge standard.”" Discharge
standards could be interpreted to mean affluent limits or
affluent guidelines. National NPDES regulations do not allow
permit limits unat are lass restrictive than technology-based

effluent guidelines.

S s 46.03.085(b) refers to "other regulation related to water
quality." Wa are concerned about what this phrase stay include.
Since there era no Federal criteria or regulations for mixing
zones and zones of deposit, these NPDES cools could be affactad

by chia legislation.
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a S 46.08S(0) provides a timeframe daring vhioh Die must tuasnd
the W®B to incorporate m reduction or elimination in the
federal water quality criteria or follow tha procedure In
5 46.0«7(J») - £hara la no erplanation of how tha reduction
or elimination of tha criterion ii to ba justified and how
it will be.consistent with tha QVA or tha Federal water
quality standard* regulation* (49 CFH Part 131).

a § 46.03.015(a) atataa that QIC, in adopting and applying
wqgs, Mhall anaora that tha standard* ara sufficient to
protact human haalth and propagation of fiah and wildlife.”
This provision is not oonaiatant with tha CWA flection
1o1(a) (3) of the OTA provides for tha protection of
propagation of fish, shellfish, wildlife, end recreation in
and on tha water. Section 303(e)(2) (A) ef the OTA include*
additional uaae that W@ should protect! domestic water
supply, agricultural, industrial, and navigational uses.

> Any changee to WQAl that ara mad* in accordance with thia
legislation may not protact all deaignatsd usea in tha

Alaska WS and tha cwa.

Overall, theae tvpas of interpretation problems will likely
result in acme confusion about how CSHB Si should be implemented
and mixed expectations) in the regulated community and the public.

These kinds of problem* will likely contribute to a sore
resource-intensive water management program.
WS Program

ah ygu_know, any change in a atate WX requires review and
approval oy EPA. SPA ha* eericme concerns regarding both the
process for wgs revision, and the basis for such revisions in
SS 46.03.0f|5(c{AQ%nd 46.03.057(b). Baaed on those concern*, it is
possible that that Alaska ravias* under these provision* will

not ba approveil*.

First, va arc carearned whether 90 days [see 8§ 46.03.069(c)]
provides adequate tine for QIC to naks scientifically sound
decisions, as required by Federal WS regulations, about whether
a wgs change is warranted. Our concern* «re heightened by the
fact that HB 51 contains no provisions that require thoea who are
requesting the amendment to supply any data or justification to,
support the nesd for the change. Since the burden of proof for
determining whether a standards change is needed rests with DEC,
these decisions say be based on little or no information. Ninety
days may not allow DEC to collect adequate supporting data.
Additionally, this section of CSHB SI appears to overlap with
existing portions of the Alaska W regulations [sa AAC
7.0.02f1 (d) ]. This section in the Alaska WS regulation* already
contain* a provision that allow* the use af "natural conditions™
as the basis for wgs change* [11 AAC 70.025(b)) that ara leas
restrictive Chan Federal criteria and it require* tha applicant
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spa Is also oenoamed about hov tiw requirements in Sections
4 end s will be implemented. Section 5 of this bill requires osc
to conduct a triennial review and identify State regulations that
are more stringent than Federal regulations. The Federal WS
ragulations direct States to,, "at least ones every three years,
hold publlo hearings for the purpose of reviewing applicable
water quality standards, and, as apgro!oriate, modifying and
adapting standards™. Section 4 of 91 contains provisions
that require a 90-day review uf individual portions of the Alaska
WS regulations. The 90-day review is triggered by a request to
change a State WX because it aay be more stringent than a
Federal criterion. Zt is conceivable that DEC would be
responsible for numerous 90-day reviews and standard changes
required In, Section 4 at the sane time that it is* required to
conduct tKe triennial review that ie containad in Section 5.
This would result in a confusing, tiae-conauKing, piscoaeal
approach to wags and management of the water quality program.

NPDEfl Program

SPA Region io continues to be interested in authorizing the
state of Alaska to operate tha National Pollutant Discharge
Elimination System (NPDES) program throughout the State. As you
know, ve have provided DEC a grant for the purpose of conducting
an analysis that details both the costs and options for assuming
tha NPDES program. The results of tha analysis should be
available in late spring. To obtain NPDES program authorization,
tha State must demonstrate that adequate resources are available
to successfully manage an ZT/DI9 program.

Zn addition, the Alaska Attorney Oeneral would need to
examine existing state statutes and regulations to determine
whether the state has all the nacassary legal authorities to
operate an NPDES permitting and compliance program. Any missing
legal provisions would need to be enacted before the state
applies for authorization. Also, EPA would have to be assured



that the utata daae net have rtatutaa or regulations that ara
incompatible vith authorisation.

fld. 4«.03.0as(«) (a) of CSHB 51 atatas that tha Department
'mshall us* scientific justification and water quality cr-itaria
that can be reliably measured."” Soma Federal water quality
criteria are established at levels below detection (e.g. dioxinl.
It ie not clear if thsee criteria would be considered to not M
reliably meﬂsure?." While compliance determination* are based on
the minimum level of quantifloatlon, permit limits must be
established using the water quality criterion value and may be
below the detection level. Thia language could be construed to
disallow issuance of permits with appropriate limits and
therefor* could jeopardise attempts by Alaska to pursue
authorization of tha NPDEfl program.

An addjtion, f 49.03.085(a)§4%,states that bic "Bay no
re%uwe d|schar%ed water to be 0 "|g%er uality than th? natural
o d|t‘ons of the recewmg water, no earHan, technology-
based lim itations (esjablished eﬁher throu? national.
gmgelmes or beet professional 5” gment of the permitting
uthority) require e discharge to be higher in quality (i.e.,
meet a Migher standard) than ths receiving water. THhis language
would contradict tho N9D1A'regulations which reguwe achievément
0f technoloqu.—baaed lim.itations W,ﬁhOUt re%ard or %ecewmq
water condition*, Again,_ this will jeoparUize any future stats
attempts to assume the HPDZS program.

Conclusions

Me laplievs that the problems discussed above' would create
added confusion and inefficiencies in the implementation of
Alaska WS program rather than :Lmoroved responsiveness and
effectiveness. To implement CSHB 51 would require additional
time and effort on the port of Die staff. Yet, the resource-
intensive nature of CSSB 51 would not contribute to tha
development of the capacity needed to assume the NPDES program.
Furthermore, certain provisions of CSHB 51 may craata legal
problems that will jeopardlza both approval of State WX®H
revisions and authorization of 13~ NPDEfl program.

We appreciate the opportunity to review and provide comment*
on cshb 51. If you have any questions about these aomaents
contact me at (206) 553-0422 or Marcia Lagerlosf, at (306) 553-

0176.

Sincerely,
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DEPT. OF ENVIHONNENTAL CONSERVATION 20wyt ave. o5 w0
PHONE: (907) 466-5065

FAX: (907)465-5070
hittp\Avu. tzu. skUfi/dec bonie.him

OFFICE OF THE COMMISSIONER

April 17,1997

Tha Honorable Nonn Rokeberg
Alaska House of Representatives
Capitol Building, Room 24
Juneau, ak 99801

Dear Reprwentadve Rokeberg:

You asked for the department’s comments on HB 31 Senate CS for CS fbr House Bill 31 () version
"0”. We remain strongly opposed to this legislation. Our concerns with the bill are outlined below.

This biii, as written, eliminates drinking water as a beneficial use of state waters, allows for
cumulative degradation of water bodies, provides fbr mixing zones o funlimited size, and through
confusing use or misuse of terminology, makes the intent of the bill unintelligible. I will lliusini'co
each of these ppinti with the general and specific comment* that follow.

As a starting point, | think it would be usefhl to ay to explain the difference between “criteria* and
"standards”, and the respective roles of EPA and the states in establishing water quality standards.
Generally speaking, EPA does not adopt standards and the states do not develop criteria. “Water
quality criteria” are scientific Information regarding the concentrations o frpeciflc chemicals or
other pollutants in water which adequately protect aquatic life or human health. In other words, a
water quality criterion is tho amount of pollution a water body can stand before a use is impacted.
Criteria must be used in establishing a water quality standard. EPA’s criteria are guidance for states
to use when they establish their water quality standards unless a state, through a rigorous scientific

process, develops its own criteria.

"'Standards™ ire legally enforceable, state-established requirements that consist oftwo things: the
uses a wafer body should be protected for and the criteria which are necessary to protect those uses.
So to have a water quality program based on criteria only completely eliminates the critical step of

modifying those criteria to make them applicable to the uses ofa particular body of water. In
addition, the term "water quality standards” is also used more generally to refer to all of 18 AAC 10

regulations. These include several important tools for applying the “use A criteria” standards, such
as mixing zones, variances, and site-specific criteria.

1hope with this explanation you will understand that when you ask the department to compare state
standards with federal requirement*, you are taking ua to compare apples to oranges. As explained

above, federal criteria are a subset of state water quality standards.

80/20'd O1.0SS9W.06 ‘ON M riri0 U3N01SSIWHO00 03Q 18:21 HU /.0-01-HdV
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I7tc Honc'dbl* Norm Rokeberg 2 April s/, 1997

The department i« sensitive to the fact that certain federal water quality criteria have made it
difficult for some industrial users of state waters to obtain workable permits. An excellent example
ofsuch a situation is the stringent arsenic limit that EPA has placed in the placer mining permits it
issued last feu. When such situations arise, ADEC has worked closely with Industry to ensure that
all water quality criteria end permit limits ere based on sound soience and a reasonable evaluation of
health and ecological risk. In response to coordinated pressure from industry and the site, EPA
recently announced that it would withdraw the arsenic criteria it had imposed on Alaska.

The presumption that the swto’s water quality standards have led to such permitting problems is
wrong. As in the example of ar.wnic, most recent instances ofrestrictive standards result from
EPA’s promulgation of criteria for toxic pollutants, which it imposed on the state. Our state
standards generally allow more flexibility in permitting, such as through mixing zones and site-

ﬁCcriteria, than do die federal criteria. Recent permitting problems illustrate that permittees
are better served when the state is implementing its own standards than when the federal

government takes on thatrole.

Before discussing specific provisions of the bill, I must make one more general observation. The
grafting of what was HB 71, dealing with administrari'e penalty euthority in the safe drinking water
program, <TttoHB 51, is ill-advised. There is essentially no legal or fcetual overlap between the two
subjects, other than that both concern water in one way or another. The public would be better
served Ifthese two very different issues were considered on their own merits, rather than confused

through politics.
Our sectional analysis follows:

Section Ufa)l This Administration is clearly supportive of economic growth and development,
but that development must be done right Doing it right means setting standards based upon sound
science, prudent resource management, and fell public involvement For water quality standards,
public health and multiple use compatibility must also be compelling policies.

Section Ifh). As mentioned earlier, the administrative penalty authority in the safe drinking
water program should be dealt with in a separate bill.

HB 51 encourages the state to continue to work toward assumption ofthe NPDES
permitting program from EPA. But the serious conferion created by the bill makes it lees likely that
we can ever take over that program. EPA has made it clear that HB 51, if made law, could
jeopardize state assumption of NPDES permitting. This is another way in which he bill could
defeat th« very purpose that it Isreportedly intendedtoa ince - to make permitting easier.

Sﬁ:um 3 The proposed new AS46.(B.(HXb) addresses waters that, in their natural condition,
do not meet water quality standards. The approach of this subsection might make sense if the

definition of natural condition W{€clear. Unfortunately, the definitions offered in this bill are far
from clear, first ofall, there are two quite different definitions of the term “natural condition”.

60/£0*d 0LOSSM 08 m X ddo H3NOJISSIHHO3 03d 1831 IHd IB-81-W
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(compare p.3, U.3-7, with p.6, L30- p.7,1.3.) The first definition in the proposed AS 46.03.080(c)
substitutes “background condition” fbr natural condition whenever baseline water quality is either
not obtainable or has been altered by historical or “upslope™ activity. The definition of background
condition is the water quality outside the influence of a particular discharge. To have the natural
condition default to the background condition is to sanction progressive degradation ofwater
guality. In other words, pollution from historical or upalope activities will become the standard for

downstream waters. This destroys the very notion of natural condition.
t

The bill’s second definition of natural condition in the proposed AS 43.03.088(4) Just compounds
the confusion. Itis not clear when this definition v-ould even apply given the prior definition ofthe
same term. Ifand when this one did apply, it refers to the condition ofa water in 1972 when the
Clean Water Act was enacted. That provision suggests that the deportment cannot consider
competent evidence ofthe water’s natural condition over the lost 25 years! Surely such an
approach belies the bill's stated commitment to standards based on good science. Arguably, ifno
baseline data were available from before 1972 then we could not establish a natural condition and
would end up using background condition to sot the standards. These confusing and contradictory

provisions arc a major flaw in this bill

Section 4. As this section ofthe bill contains several provisions that require comment, |
organize my discussion by reference to the proposed new subsections of AS 46,03.085, .087, and

.058.

.0Ssfh). The subject of mixing zones has long been controversial and our soon to be finalized
regulation is the result of considerable public debate. While it may be appropriate fbr the
Legislature to establish general policy about when and how mixing zones shouid be used, to address
the detail of mixing zone size, | believe, is a mistake. One major flaw in the current bill illustrate
the risk of legislative micro management. The proposed AS 46.03.035(b) would allow mixing
zones to exceed the noraial size limit whenever it is demonstrated that “a larger mixing zor.* will
adequately protect human health and the environment outside the nixing zone.”™ Yet this will be all
the time, since water quality standards, designed to protect ail uses, must be met at the eclge ofany
mixing zone. That one provision in HB 51 negates all other size restrictions and would allow a
mixing zone ofinfinite size, since any discharger can show that water outside its mixing zone,
however big, will adequately protect human health and the environment.

Even aside from that basic flaw, the size limit for streams and rivers (proposed sec, 85(b)(3)) offers
no protection for sensitive fish-spawning habitat While ADEC’s current mixing zone regulation.
ensures adequate protection of both anadroraous and resident fish, this bill does not even

acknowledge that as a consideration.

Given these problems, | recommend that the Legislature allow this departmentto continue to
address mixing zones through regulations. We have balanced the interests of various stakeholders

in aresponsible and protective way.
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.085(d). This provision duplicates the petition procedure already available under the A?A, AS
44.62.220. But it ihifb the burden to ADEC to demonstrate why it should keep a standard, rather
than leaving the burden on the petitioner to show why the mndard should be lowered. The
department’s objection to this provision is that the procedure mandated by the proposed AS
46.03.087 is both burdensome and Ill-advised, as discussed farther below.

ns7(*t- Hie heart of this section is to establish special procedures for adopting or rc>*ining water
quality standard# that are more stringent than federal criteria. Testimony on the bill indicates that
this idea was taken from Alaska's air statute. There is a critical difference, however, between the
federal Clean Air Act and the Clean Water Act that makes this concept difficult, if not impossible,
to apply to water quality standard*. The Clean Air Act gives EPA the responsibility to set ambient
air quality standards; the Clean Water Act gives that responsibility to states. As a result, this
"special” procedure would come into play nearly every time the state proposed any water quality
standard because there are no equivalent federal standards.

.087(1?). Aside from my fundamental objection ro the Ideathat our water quality standards should
be reduced to the bare minimum, | have three problems with this subsection. First, it will be
difficult at best, not to mention inappropriate, to assess the economic feasibility ofa water quality
standard, and that consideration is more appropriate in the context of specific permitting decisions.
Second, this subsection does not acknowledge the need to protect all the uses that we ara required to
protect under the federal Clean Water Act Third-, since our water quality standards apply to the
whole state, it does not make sense to focus on biological chemical and physical conditions in

particular areas or sites in the state when setting standards.

.088(1). This definition of background condition is different than the definition at .085(a)3 and
introduces additional confusion. Tha term "upslope” is not defined and its usage is confining in this

context

.GSgq). The term "drinking water" is not used in the proposed AS 46.03.085-.087. It is not clear
why there should even bo * definition ofthe term in section .088. However, the definition in .088
could be construed to exclude virtually all waters of the state thus eliminating drinking water as a

use for Alaska’s surface waters.

.088(3). There isa significant problem with including fish processing and food processing in an
industrial use category. Water used fbr fish and food processing is currently under the same use
Standard as drinking water In order to protect public health. Using an industrial use standard is
likely to pose significant threats to both the public health and quality of Alaska food and fish

products.

.088(4). The definition of “natural condition"” is not workable. Little, if any water quality data
existed for Alaska’s water bodies in 1972

Section* 8-7.«»id 9-11, All provisions regarding administrative penalty authority under the Safe
Drinking Water Act should be removed from this bill and considered in a separate bill.
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Section 8. TM» section requirBi ADEC to go through the entire body of both federal and state
water quality regulations, to identify all inatanccs whme die state *ptirtmem Is more stringenl than
the federal one. As I pointed owearlir. thisism exercise intct'ptting applesto orange* 1 think
that our limited agency resources cm more efficiently spent on the hmdfbl o f standards that
permittees art actually having trouble meeting, such as the arsenic, crituion discussed at the
beginning ofthis letter. We limply don’t have sufficient staffto do fiemiwd comparisons of state
and federal law, while still addressing and resolving tha problems that are actually effecting
permittees. If this bill forces us to do the itemized comparison, ft can only be ai the expense of
solving real problems in the field lurge youto let tu invest our efforts where they make a

difference.

In conclusion, | hope thatyou will seriously evaluate the principle underlying HB 51. Will it truly
benefit the to deliberately lower our level ofwater qualify protection to the minimum allowed
by federal law, eliminate important competing itMf like drinking water and provide for nixing

zones of unlimited size? | don’t think so!

Sincerely,

cc: The Honorable Rick Halford
The Honorable Lyda Green
The Honorable Loren Leman
The Honorable Georgians Lincoln
The Honorable Robin Taylor
The Honorable Bert Sharp
The Honorable John Tosgeraoa
The Honorable Drue Pearce
The Honorable Dave Donley
The Honorable Sean Parnell
The Honorable Randy Phillips
The Honorable Al Adams
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BEAR CREEK OUTFITTERS

FLY FISHINS d LIQHT TACKLE
SUIrE SERVICE

3718 El Camino Juneau, Alaska 99801
(907) 789-3914 phone/fax akskifl@alaska.net

April 21,1997

Senate Finance Committee
Alaska State Capitol
Juneau, AK 99801

Dear Senate Finance Committee;

We axe writing ir. opposition of HB 51, the water bill sponsored by _
Representative Rokeberg. This bill not only jeopardizes Alaska public health it
also has potential to harm our fly fishing business which relies upon clean

waters.

Our customers perceive Alaskan waters to be pristine and unpolluted. This
perception could easﬂr be damaged if HB51 is passed and Alaska's water
quality standards are lowered, Although only a few of our customers keep their
catch, It Is important that the fish kept are safe for human consumption. We
personally rely on an annual harvest of salmon to feed our family throughout the

year.
We encourage you to oppose this bill.
Sincerely,

,o0 b J/L

Mark & Michelle Kaelke

cc. Governor Tony Knowles


mailto:akskifl@alaska.net

Kerynn Fisher
FO Bax 84053
Fairbanks, AK 99708
907/452-3443

April 21,1997
Testimony to the Alaska State Legislature, Senate Finance Committee

Senator Pearce, Senator Sharo, and members of the Senate Finance Committee:

Thank you frr giving the public an opportunity to testify on House Bill 51.

Firstofall, I am disappointed thatthe Senate Resources Committee didn’t take the time to hear our
concerns. | believe this bill has serious implications fbrthe future protection of Alaska’s water resources
and should have been heard in both the House and Senate Resources Committees. | realize that you arc all
very busy this session and have a lot of bills you want to pass, but I don’t think this is any excuse to bypass
pubiic input in the form oftestimony at hearings such as this cue Sc, again, thank you fbr faking the time

to hear our concerns.

I’'m concerned that House Bill 51 is just another example ofthe industry tail wagging die dog when it
comes to resource management in our state. Specifically, I’'m concerned that the cost of environmental
compliance will become a factor in determining how stringent water quality standards should be ifyou pass
this bill. 'While I appreciate your desire to strengthen Alaska's economy, I don't think that we should cut
comers when it comes to <nvircsnmenta) protection. This is penny-wise, but dollar-foolish.

House Bill 51 introduces a criteria forthe Department of Environmental Conservation to examine the
economic and technological feasibility ofa standard more protective than a federal standard. | objectto

this principlo for a couple ofreasons.

First, | believe that in many cases, federal standards are inadequate in Alaska, ioxms mat build up in fish
under federal standards might not pose a health risk in the lower forty-eight, but because Alaskans consume
far more fish than the average American, this could pose a health risk to many Alaskans. To require DEC
to look at the economics ofthese standards would require a serious time and resource investment from an
agency already strapped by budget cuts and would accomplish little other than to confirm what we already
befewe - that Alaska’s unique environmental quality deserves protection above federal standards.

Second, and more importantly, 1am alarmed that the legislature would put our health and well-being up for
sale. What happens when a water quality standard essential to protect our drinking water, fishing waters,
and recreational areas poses an economic hardship to a business? Do we then nettle fbr a less-than-
adequate standardjust to increase someone’s bottom line? Do business and industrial uses come before our

health? falolalolale

I am also disappointed that the legislature would write a concept such as “background condition” into state
statute. While | realize that some ofthe state’s waters have been contaminated by mining activity years
ago, this definition does nothing to encourage users to improve the quality ofour waters. At best, we’re
holding the line at polluted water.

We must all be committed to maintaining the quality of Alaska’s environment for our own health and well-
being, and for that of our children and grandchildren. Please don’t pass this Dirty Water bill.
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RE House Blll 51, Relating to Water Quality
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Alaska Environmental Lobby, flic. one: 907.4(22.3500

P.O. Box 22151 Juneau, Alaska 3<JIU)2 | ax:

Twentieth Legislature - First Session

CS HB 51(rls) am: *An act relating to the Department of Environmental
Conservation: amending Rules 79 and 82; Alaska Rules of Civil Procedure: and
providing for an effective date

Clean water is critjcal to the economic rosperrhy and hethofAIaskans Unlike
the majority of states, AIaska enr]oysareputa jon for avrng prrstrne waters. Resource
extractrve |ndus tries in AIaskas ouId be will rnd to meet high water quali ysandards
desrgned protect our pristine waters, rather than to underwrite legislatjve atemg
to weaken our standards. The Alaska Environmental Lobby is opposed to this bill

because 1t would:

e jeopardize the health and welfare of Alaskans and their ability to protect
their water'resources b Iowerrng Alaska’s water quality standards the lowest level
federal guidelines apglicable nationwiae,

e lead to greater confusion, delays, and litigation in the permitting process,

e conflict with a pasic principle of the Clean Water Act by settrn% standards
amenable to the most polluting user-and ignoring the needs of ather usgrs, such as
people |nvoIved In subsistence, sports, and commercial fishing, |

e introduce a definition of *background condition" that would make
polluted wa rthe standard for future discharges,

e require DEC to deal with new, time-intensive, confusrn? procedures for
administering’ water quality standards, without the benefit of sufficient additional

funding,

At a time whep Alaskans demand state control over the state’s natur
resources. HB 51 invites increased federal Involvement by PA in determrnrng h
quality of Alaska’s waters. Ata time when Alaskans are attempting to convince th
rest of the nation of our good sewardshrrn offederal lands, such as ANWR and NPR-A
HB 51 would show the nation how willing we are to compromise our water ﬁw lity t
placate industry. The state’s unique attributes that Alaskans value so highly - o
abundant fish runs, our rich estuaries, our cold, cIean streams - must be rotected
unfque. standards drafted by Professronal resource mana?ers In concert with
industrial interests within the state and with over-sight by all concerned Alaskans.
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Susan E. Schrader. Executive Director
4121197

‘(’J ‘I‘ | d‘ /\ﬁ || dl\
AT rd (hh dwurl“rrv i l\ il N
l‘ M d‘dr'lrr‘”‘s' n\} “1\ {N‘ H‘ ?[ p‘hh ‘l /78

i R A R Pl M -



(i

i ro” nci-4
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10
1200 Sixth Avenue
Seattle. Washington 98101 m
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REPLY TO

ATTN OF: OW-134

M ichele Brown, Commissioner

A laska Department of Environmental Conservation

410 W illoughby Avenue, Suite 105

Juneau, A laska 99801-1795

Dear Commissioner Brown:

m
EPA has completed its review of the CS(L)for House B ill 51 (CSHB

51) in response to your request for comments. CSHB 51 would establish

a procedure to change State water quality standards that are more

stringent than Federal water quality criteria. We have several

concerns about how this legislation could affect the A laska's water
qguality standards (WQS) program and the Ilikelihood of authorizing the

State of Alaska to operate the Federal National Pollutant Discharge

Elimination System (NPDES) permitting program. EPA's concerns fall

into three categories: inconsistencies/interpretation problems, WQSs

program problems, and NPDES program problems.

Inconsistencies/Interpretation
The b ill contains ambiguous language and inconsistencies with

portions of the Clean Water Act (CWA) dealing with WQS and NPDES

permitting. Examples of inconsistencies and interpretation problems
that are of concern to EPA are highlighted below.

[] CSHB 51 § 46 .03.087¢ (a)(1) and (2) refer to the adoption of "water
qguality standards and discharge standards." We are not certain
what is meant by the term "discharge standard." Discharge
standards could be interpreted to mean effluent limits or
effluent guidelines. N ational NPDES regulations do not allow
permit lim its that are less restrictive than technology-based
effluent guidelines.

] § 46.03.085(b) refers to "other regulation related to water
quality." We are concerned about what this phrase may include.
Since there are no Federal criteria or regulations for mixing
zones and zones of deposit, these NPDES tools could be affected
by this legislation.

Printed on Recycled Paper
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seeking the WQS change to provide DEC with the data and

information needed to make the determination.

Second, we are concerned that the technical basis in CSHB
51 for any proposed WQS changes is tied to "hydrologic conditions
or discharge conditions" [§ 46.03.087(b)]. EPA Federal criteria
are based on laboratory toxicity tests and do not necessarily
consider hydraulic conditions or discharge characteristics. It
is doubtful that a change in a criterion that is based strictly
on "hydrologic conditions and discharge characteristics" w ill be
scientifically defensible for protection of all designated wuses.
Therefore, such changes to WQS may not result in approvable WQS
regulations. Where the change is to adopt criteria that are less
stringent than the existing criteria, there needs to be a

justification that the criteria are *edequate to fully protect the

use.
EPA is also concerned about how the requirements in Sections
4 and 5 w ill be implemented. Section 5 of this b ill requires DEC
to conduct a triennial review and identify State regulations that
are more stringent than Federal regulations. The Federal WQS

regulations direct States to, "at least once every three years,

hold public hearings
water quality standards, and, as appropriate, modifying
adopting standards" Section 4 of CSHB 51 contains provisions

that require a 90-day review of individual portions of the A laska

WQS regulations. request to

for the purpose of reviewing applicable
and

The 90-day review is triggered by a

change a State WQS because it may be more stringent than a
Federal criterion It s conceivable that DEC would be
responsible for numerous 90-day reviews and standard changes
required in Section 4 at the same time that it is required to
conduct the triennial review tha' is contained in Section 5.
This would result in a confusin , time-consuming, piecemeal

approach to WQS and management of the water quality program

NPDES Program

EPA Region 10 continues to be interested in authorizing the
State of Alaska to operate the N ational Pollutant Discharge
Elim ination System (NPDES) program throughout the State. As you
know, we have provided DEC a grant for the purpose of conducting
an analysis that details both the costs and options for assuming
the NPDES program. The results of the analysis should be
available in late spring. To obtain NPDES program authorization,

the State must demonstrate that adequate resources are available

to successfully manage an NPDES program

I'n addition, the Alaska A ttorney General would need to
examine existing state statutes and regulations to determine
whether the state has all the necessary legal authorities to
operate an NPDES permitting and compliance program. Any m issing

enacted before the state

legal provisions would need to be
would have to be assured

applies for authorization. A lso, EPA



CORRECTION

THE FOLLOWING DOCUMENT(S)
HAVE BEEN REFILMED TO
ASSURE LEGIBILITY OR PAGINATION




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10
1200 Sixth Avenue
Seattle, Washington 98101 m

FEB 14 |15#

REPLY TO
ATTN OF: OWwW-134

M ichele Brown, Commissioner

Alaska Department of Environmental Conservation
410 W illoughby Avenue, Suite 105
Juneau, A laska 99801-1795

Dear Commissioner Brown:

EPA has completed its review of the CS(L)for House B ill 51 (CSHB
51) in response to your request for comments. CSHB 51 would establish
a procedure to change State water quality standards that are more
stringent than Federal water quality criteria. We have several
concerns about how this legislation could affect the Alaska's water
quality standards (WQS) program and the Ilikelihood of authorizing the
State of Alaska to operate the Federal N ational Pollutant Discharge
Elim ination System (NPDES) permitting program. EPA's concerns fall
into three categories: inconsistencies/interpretation problems, WQS
program problems, and NPDES program ©problems.
Inconsistencies/Interpretation

The b ill contains ambiguous language and inconsistencies with

portions of the Clean Water Act (CWA) dealing with WQS and NPDES

permitting. Examples of inconsistencies and interpretation problems

that are of concern to EPA are highlighted below.

[ CSHB 51 § 46 .03.087 (a)(1) and (2) refer to the adoption of "water

qgquality standards and discharge standards." We are not certain

what is meant by the term "discharge standard." Discharge

standards could be interpreted to mean effluent Ilimits or

effluent guidelines. N ational NPDES regulations do not allow

permit lim its that are less restrictive than technology-based

effluent guidelines.

] § 46.03.085(b) refers to "other regulation related to water
qguality." We are concerned about what this phrase may include.
Since there are no Federal criteria or regulations for mixing

zones and zones of deposit, these NPDES tools could be affected

by this legislation

Printed on Recycled Paper



[] § 46.085(¢c) provides a timeframe during which DEC must amend
the WQS to incorporate a reduction or elim ination in the
federal water quality criteria or follow the procedure in
§ 46.087(b). There is no explanation of how the reduction
or elimination of the <criterion is to be justified and how

the CWA or the Federal water

it ow ill be consistent with
(40 CFR Part 131)

gquality standards regulations

“ § 46.03.085¢(a) states that 1EC, in adopting and applying
WQS, "shall ensure that the standards are sufficient to
protect human health and pr pagation of fish and w ildlife .l

This provision is not consi. tent with the CWA. Section
101 (a)(2) of the CWA provides for the protection of
propagation of fish, shellf."'sh,, wild life, and recreation in
and on the water. Section 3C3(c)(2)(A) of the CWA includes
additional uses that WQS sheuld protect: domestic water
supply, agricultural, industrial, and navigational wuses.

Any changes to WQS that are -nade in accordance with this

legislation may not protect a |l
A laska WQS and the CWA.

designated uses in the

types of intc rpretation problems w ill likely

O verall, these
result in some confusion about Jv w CSHB 51 should be implemented
and mixed expectations in the re. ulated community and the public.
These kinds of problems w ill 1lik ly contribute to a more

resource-intensive water managem nt program .

WQS Program

state WQS requires review and

As you know, any change in e
approval by EPA. EPA has serious concerns regarding both the
process for WQS revision, and the basis for such revisions in
§§ 46.03.085(¢c) and 46.03.087(b). Based on these concerns, it is

possible that WQS that Alaska rev..ses under these provisions w ill

not be approvable.

concerned whet ler 90 days [see § 46 .03.085¢(c)]

First, we are
provides adequate time for DEC to make scientifically sound
decisions, as required by Federal WQS regulations, about whether
a WQS change is warranted. Our concerns are heightened by the

fact that HB 51 contains no provisions that require those who are

requesting the amendment to supply any data or justification to

the burden of proof for

support the need for the change. Since
determining whether a standards change is needed rests with DEC,
these decisions may be based on little or no information. N inety
days may not allow DEC to <collect adequate supporting data.

A dditionally, this section of CSHB 51 appears to overlap with

existing portions of the Alaska WQS regulations [18 AAC
70.025¢(d)]. This section in the Alaska WQS regulations already
allows the use of "natural conditions

[18 .AAC 70.025(b)] that are less
the applicant

contains a provision that "

as the basis for WQS changes

restrictive than Federal criteria and it requires



seeking the WQS change to provide DEC with the data and

information needed to make the determination.
Second, we are concerned that the technical basis in CSHB
changes is tied to "hydrologic conditions
" [§ 46 .03.087(b)]. EPA Federal criteria
toxicity tests and do not necessarily

51 for any proposed WQS
or discharge conditions

are based on laboratory
hydraulic conditions or discharge characteristics.
strictly

" w ill be

consider It

is doubtful that a change in a criterion that is based
conditions and discharge characteristics

on "hydrologic

scientifically defensible for protection of all designated uses.
Therefore, such changes to WQS may not result in approvable WQS
regulations. Where the change is to adopt criteria that are less

stringent than the existing criteria, there needs to be a
justification that the criteria are adequate to fully protect the

use.
EPA is also concerned about how the requirements in Sections
4 and 5 w ill be implemented. Section 5 of this b ill requires DEC
to conduct a triennial review and identify State regulations that
are more stringent than Federal regulations. The Federal WQS
regulations direct States to, “"at least once every three years,
hold public hearings for the purpose of reviewing applicable
water quality standards, and, as appropriate, modifying and
adopting standards". Section 4 of CSHB 51 contains provisions
that require a 90-day review of individual portions of the Alaska
WQS regulations. The 90-day review is triggered by a request to
change a State WQS because it may be more stringent than a
Federal criterion. It is conceivable that DEC would be
responsible for numerous 90-day reviews and standard changes
required in Section 4 at the same time that it is required to
conduct the triennial review that is contained in Section 5.
This would result in a confusing, time-consuming, piecemeal

approach to WQS and management of the water quality program

NPDES Program

EPA Region 10 continues to be interested in authorizing the
State of Alaska to operate the N ational Pollutant Discharge
System (NPDES) program throughout the State. As you

Elimination

we have provided DEC a grant for the purpose of conducting

know,
an analysis that details both the costs and options for assuming
the NPDES program. The results of the analysis should be
available in late spring. To obtain NPDES program authorization,

the State must demonstrate that adequate resources are available

to successfully manage an NPDES program

I'n addition, the Alaska Attorney General would need to
examine existing state statutes and regulations to determine
whether the state has all the necessary legal authorities to
operate an NPDES perm itting and comwpliance program. Any m issing
legal provisions would need to be enacted before the state
applies for authorization. A lso, EPA would have to be assured



that the state does not have statutes or regulations that are

incompatible with authorization.

Sec. 46 .03.085¢(a)(3) of CSHB 51 states that the Department

e 'shall use scientific justification and water quality criteria
that can be reliably measured." Some Federal water quality
criteria are established at levels below detection (e.g. dioxin).
It s not clear if these criteria would be considered to not "be

reliably measured." W hile compliance determinations are based on

the minimum Jlevel of quantification, permit Iim its must be
the water quality criterion value and may be
be construed to

established wusing
below the detection level. This language could
ts with appropriate Ilim its and

disallow issuance of perm
therefore could jeopardize attempts by Alaska to pursue

authorization of the NPDES program.

In addition, § 46.03.08 -(a)(4) states that DEC "may not
require discharged water to be of higher quality than the natural
conditions of the receiving water." On occasion, technology-
based lim itations (established either through national
guidelines or best professional judgment of the permitting
authority) require a discharge to be higher in quality (i.e.,
meet a higher standard) than the receiving water. This language
would contradict the NPDES regulations which require achievement
of technology-based Iimitations without regard for receiving
water conditions. A gain, tnis w ill jeopardize any future State

attempts to assume the NPDES program.

Conclusions

We believe that the problems discussed above would create
inefficiencies in the implementation of
improved responsiveness and

added confusion and
Alaska WQS program rather than
effectiveness. To implement CSHB 51 would require additional
time and effort on the part of DEC staff. Yet, the resource -
intensive nature of CSHB 51 would not contribute to the

of the capacity needed to assume the NPDES program

development
legal

Furthermore, certain provisions of CSHB 51 may create
problems that w ill jeopardize both approval of State WQS
revisions and authorization of the NPDES program.

We appreciate the opportunity to review and provide comments

on CSHB 51. If you have any questions about these comments
contact me at (206) 553-0422 or Marcia Lagerloef, at (206) 553 -

0176.

Sincerely,
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Reply To
Artn O f: AOO
M ichele Brown, Commissioner

A laska Departmei t of Environmental Conservation

410 W illoughby Avenue, Suite 105
Juneau, Alaska. 9S801-1795

Dear Commissioner Brown:
This letter is a follow-up to my February 14, 1997, letter

House B ill 51. In re-looking at the
additional area of

concerning proposed
legislation, I thought it worth clarifying an

potential confusion in the bill.

the term s
w ith th °sc term s

The potential confusion concerns the wuse of

"standards7 and "criteria?7 throughout the b ill,
in ? manner inconsistent with how they

sometimes being used i
used in the Federal Clean Water Act and the State of A laska's

water quality standards regulation.

are

Clean Water Act and Alaska's

A ccording to language in the
water quality standards regulations, water quality standards
consist of two parts. The first part is designated beneficial
uses, such as "drinking water supply,77 or "growth and propagation
of fish and other aquatic organisms.77 For any particular
waterbody, there are typically a number of beneficial wuses
designated. The second part of water quality standards is the
"criterial7 necessary to prot«ct the designated beneficial uses.

maximum concentrations of pollutants that can

jeopardizina the beneficial uses of
waterbody

Criteria are the

occur in a waterbody without
of a criterion for a marine

the waterbody. An example

with the designated use "growth and propagation of fish and other
aquatic life 7 would be 2.9 micrograms per Iliter of copper.

(i.e., this concentration of copper is the maximum <concentration
that can be present in a marine waterbody and still ensure the
survival and reproduction c¢i fish and other organisms.)

the criteria necessary to

Only when the beneficial uses and
protect them are combined do water quality "standards77 exist.
responsibility to the states, not

The Clean Water Act gives the

Federal Government, to adopt water, quality standards.

to the

PrinMon! ' Paper



The Clean Water Act requires the Environmental Protection

Agency (EPA) to develop a list' of national water quality criteria
that are protective of beneficial uses. In developing these
numbers, EPA relies on currently available scientific information
about the effects of pollutants on aquatic organisms. The

EPA develops is published in

ientific b asis for each criterion
note that

document. It is important to.
"standards" or "criteria" that all

s c
a criteria development

these numbers are not national
national criteria merely constitute

states must meet. The EPA
guidelines that states must consider in adopting criteria as part
of their water quality standards. If a.state adopts a criterion
that is less stringent than EPA's guidelines, the state must
provide a scientifically defensible basis for the criterion
Ultimately, EPA must review and approve all revisions to state

water quality standards.

Act approach differs markedly from that

for ambient air quality
the term "standards

This Clean Water
established in the Clean A ir Act
" Please note that the wuse of
connotation under the Clean A ir

“"standards. "
has a different
under the Clean Water Act.

Act than it does

to identify and set national

reasonably.be anticipated to
set national

The Clean Air Act directs EPA
standards for pollutants which may
health and the environment. EPA has

protect public
air quality standards for six

primary and secondary ambient
since 1970 (carbon monoxide, particulate

common air pollutants
dioxide, and nitrous dioxide).

matter, ozone, lead, sulphur

Primary.standards are designed to
are designed to protect the public

protect public health.

Secondary standards welfare

and the environment.

EPA must first conduct an

I'n order to set these standards,
pollutant of

and teehnical assessment of the

extensive scientific
document."

concern. This review is

The criteria document puts forth

summarized in a criteria
what is known about the health

effects of an air pollutant.

Based on the health effects documented in the criteria
document, EPA then sets a national ambient air quality standard
that is the same for any location in the United States. For
example, the primary and secondary standard for carbon monoxide

is 9 parts per million in all 50 states.
ir quality standard developed under

I'n summary, an ambient ai
the Clean A ir Act differs from a standard under the Clean W ater

Act in two important ways. First, the air quality standard is
more analogous to a water quality criterion, which is only part
of a water quality standard. Second, a national ambient air

qguality standard is.a planning tool that states wuse to set
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and.other air quality control requirements that

and that assure attainment and
I'n contrast, EPA 's

that states

em ission lim its,
sources must meet m aintenance of

ambient air quality standards.
criteria are unenforceable guidelines
own water quality standards.

the national

water quality
use in developing their

clarification and proper use of these terms,

W ithout
additional inconsistencies and interpretation problems above and
ebeyond those already mentioned in my February 14 letter would
result.

A gain, we appreciate the opportunity to provide comments on
House B ill 51. If you have any questions about these
supplemental comments, please feel free to contact me at (20 6)
553-0479, Rick A lbright at (907) 271-3422 or Marcia Lagerloef at

(206) 553-0176.

Sincerely,
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cs ror HOUSE BILL NO. 53 )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTIETH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE MULDER

A BILL
FOR AN ACT ENTITLED
'‘An Act relating to the power of nunicipelities to provide for the confinement
ad care of prisoners; relating to authorizing the Department of Corrections to
enter into an agreement to lease fadlliies for the confirement and care of
pisoners with the City of Delta Junction; and providing for an effective cate.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 AS 29.35.010 Is amenced by adking a new paragyaon to reect
(15 provice faalities ar savices for the confinement and care of
isoners and enter it agyeaents with the Sate ancther municipelity, or any pars
relating to the confinement and care of prisnars
* S 2 AS29.36.0203) Is amenced to reat

@ To the extert a municipality is dthewise aLihonized by law to e tre

poner necessaty to provice the faality or senvice, the municipality ey provice
facilities for the confinement and care of prisoners, parks, playorounds, cameteries,
amergency medical sevices, solid and septic weste disposdl, tility sevices, airports,

- CSHB 53( )
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Sireets (indluding ice roecs), tralls; transportation fadilities, Wherves, herbors and ather
marire facllities outsick its bounceries adl nray reguicte their Use and operation to the
exdent thet the jurisciction in which they are located coes nat requlate them A
requiation adoptedl undky this section must Site thet it aplies autsick the municipelity.
* sec. 3. AUTHORIZATION TO LEASE CORRECTIONAL FACILITY SPACE WITH
THIRD-PARTY CONTRACTOR OPERATION, (a) To take achartage of the uniue
oppartunity to Lee suplus military facilities on the roed System tret are becoming avallable
through the United Sates Amy's redlignment of Fort Greely's mission, to prevert and
aveliorate economic hardship in the Delta region oocesioned by thet realignent and the
conseqLent recution in forces ad amilian enployent & Fort Greely, and o relieve
overcronding of existing comectiondl fadlities within the Stare andl the extensive Uge of out-oF
State comectiondl fadlities to house Aesia inetes; the Depertivent of Cormedtions ey enter
Into an agreanent with the Gty of Detta Junction t0 lease gece within a correctiondl facllity
on the ceectivated Fort Greely military resenvetion thet will house persons who are committed
o the custody of the conmissioner of comections. The agreaernt must provick thet the Siate
agyees to lease the Soace for a mininumof 20 years
(0) The agreament to lease entered irto under this sedtion is precicated on and must
provice for an agyeament between te Gty of Delta Jundion and a private thirckparty
contractor uncer which the: privetie thirckparty contractor aperates the facility by providing for
custody, care, and cisaipline savices for persors held by the commissioner of carrections
Uncr authonty of state law
(0 The authonzation given by (8 of this sedion is Subjedt to the following
condtions:
(1) tre lease mut provicke @ minimum of 800 prson kecs
(2 the agreanent to lesse must cortain tam's provicing thet the commissioner
of comedtions ey terminete for case a contract with a private thircparty confractor
operating the facility in acoorcenge with the provisions of () of this section
* sec. 2. APPLICABILITY. The provsions of AS 33.30.031(a) and (c) do nat apply to
an agyeaent 1o leese a comectiondl faaility in aoooronee with the provisions of s 3 of this
At
* sec. 5. ThiS Act takes effect immediately under AS 02.10.070(c).

CSHJIB 53( ) /-
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Official Business

It is
signed

require

the intent o f the

pursuant to the

Alaska State Legislature

HOUSE OF REPRESENTATIVES

Committee on Finance

State Capitol
Juneau, Alaska 99801-1182

Letter of Intent

that the contract

should

Legislature

authority provided in HB 53

that:

The prison meet A merican Correctional A ssociation
standards;

Guards employed in the prison meet the same
training standards that are required o f prison
guards in AS 18.65.130 - 18.65.290;

The contract between the City of Delta Junction
and the prison operating entity should be for
durations of no longer than five years. It may be
renewable; and

The contract for operation o f the facility

provide for the removal of the contractor for non

performance.

The agreement to lease the facility must provide

a fixed rate per each bed day, adjusted annually

during the term o f the lease according to an
appropriate index. The fixed rate for the first
year must include all capital and operating costs

and may not exceed $70.00 per bed each day.

Date
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ANALYSIS: (Attach a separate page Il necessary)

BILL NO: CSHB 53 (JUD)

W

ORETIRAN
Hﬂ)wm@ﬁ@ F® FYQ!

Authorizes the Departrrent of Corrections lo sign a 20 year (plus) lease with the Gity o Delta Junction for an 800 (plus) bed correctional fadilityat R

Greely, lobe operated by a private contractor.

Nb costs are specified inthe hill. No fiscal inpect is projected at this line.

The Departrrent of Revenue has serious concerns with this ill. See attached commrents.
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PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For lunher distribution information call the Governor's Legjislative Office
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Department of Revenue’s Comments
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB 53(JUD)

1998 LEG ISLATIVE SESSION

Department Affected: Administration
BRU: Leasing and Facilities
Component: Leases

Revision Date: (Note rf correction)
Title: ‘An Act relating to authorizing the Department of
Corrections to enter into an agreement tolease facilities...!

Sponsor: Representative Mulder
(H)FIN COMPONENT SERTAL NO. 81

Requestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 9 FY 00 FY 0L FY 02 FY 03 FY M

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND &STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | C |

| CHANGE IN REVENUES ( ) | | | | |

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

OTHER
total 0.0 00 . . 0,0 i, 0.0 00 00

Estimate of any current year (ry 98) cost: $ 00

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
The bill would authorize the Dept, of Corrections to enter into a long-term leas2with the City of Delta Junction for the

provision of a facility and services to house at least 800 prisoners.

Although the bill refers to an agreement between the State and the City as a lease, it is our assumption that there are two
components to this agreement, one component for financing the capital investment required for facilities and the other
component for paying for the services required to provide custody and care of prisoners.

(continued on next page)

Prepared by: Dugan Petty Phone: -165-2250
Division: General Services Date:

Approved by Commissioner:
Agency: Department of Administration Date:
DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Leg slative Office
Page 1 of

nn



FISCAL NOTE
STATE OF ALASKA

1998 LEG ISLATIVE SESSION BILL NO. CSHB S3 CJuDI

ANALYSIS: (continued)

The capital component of the agreement may qualify as a "lease-purchase agreement” under AS 36.30.990(13) (C) or (D). Under
36.30.085 only the Dept, of Administration may enter into a "lease-purchase agreement’ after giving notice to the Legislature as to

the:

1) anticipated total construction, acquisition, or other costs of the project;
2) anticipated annual amount of the rental obligation; and,
3) total lease payments for the full term of the lease-purchase agreement.

* At this time the Dept, of Administration does not have sufficient information to determine the likely costs of the lease-purchase
agreement. The determination of the costs for renovation of a former military facility to house state prisoners will involve a
number of building code, life safety, and economic and business assumptions which are not available at thi time.

Prior to entering into a lease-purchase agreement the State typically conducts due diligence assessments of the property to determine
the extent to which the property meets structural, environmental and other regulatory requirements. At this time there is
insufficient information to determine what the costs of compliance is likely to be.

Page 2 of 2
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FISCAL NOTE

1 FGSATE sesson

Revision Date (Note ifcorrection) 02/02/98
Title An Act relating to authorizing the Department
of Corrections to enter into an agreement to lease facilities...

Sponsor Rep. Mulder

Requeii.er House Finance

Expenditures/Revenues

OPERATING EXPENDITURES FY 99

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

BILLNO. CS HB53)AN

Dept. Affected Corrections
BRU ALL
Component ALL

Component Serial No.

(Thousands of Dollars)
Fy 01 FY 02 FY 03 FY 04

TOTAL OPERATING
|CAPITAL EXPENDITURES

CHANGE IN REVENUES ( m

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL

Estimate of any current year (FY98) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

(Thousands of Dallars)

The Department of Corrections is certain that this legislation will have fiscal implications. However, absent
more detailed information”™the DOC is unable to ascertain what the fiscal impacts will be.

The DOC will provide a revised fiscal note when this information is made available.

Prepared by  Bruce Richards

Phone  465-3307

Division Commissioner's Office

Approved by Commissioner Margaret M Pugh
Agency Department of Corrections

Date 2/2/98

ill -V-av/L Date 2/2/98

o

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE

(R*v 9ran 96fnfcmuta/OMe

For further distribution information, call the Governor's Legislative Office % t d\]
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Letter of Intent

It is the intent of the Legislature that the contract signed pursuant to the
authority provided in HB 53 should require that:

1
2.

3.

The prison meet American Correctional Association standards;
Guards employed in the prison meet the same training standards
that are required of prison guards in AS 18.65.130 - 18.65.290;

The contract between the City of Delta Junction and the prison
operating entity should be for durations of no longer than five
years. It may be renewable; and

The contract for operation of the facility provide for the removal of
the contractor for non performance.

The agreement to lease the facility must provide a fixed rate per
each bed day, adjusted annually during the term of the lease
according to an appropriate index. The fixed rate for the first year
must include all capital and operating costs and may not exceed

$70.00 per bed each day.
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Cost comparison for the House Finance Committee
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INSTATE
COST OF CARE

$100.07

$72.94

$3.78

$13.61

$4.51

$5.23

DEPARTMENT OF CORRECTIONS
In-State VS Out-Of-State Costs

DESCRIPTION

AVERAGE

INSTITUTIONAL COST

INMATE PROGRAMS

INMATE HEALTH

DIVISION OF ADMINISTRATION
& SUPPORT

STATEWIDE INDIRECT

TRANSPORTATION

GRATUITIES

‘Note: Included in the Institution/Contract base costs.

ARIZONA
OUT OF STATE
COST OF CARE

$87.88

$61.02 **

$1.85

<SU*, o

Yo

rd rH tftrrt"*/

bmo

“ Note: Arizona base costs ($60.47 plus $ .55 Health= $61.02 total) until 370 Inmate population achieved.

Comments:

1) Institutional base costs include transportation and gratuities expenditures averaged into calculation.

2) Out of State base costs include Inmate Programs. All other costs are "in addition” to,

the Arizona contract only includes "band-aid" medical and like Institutions, if exceptional

medical is required, the Inmate Health Component picks it up.

2/16/98
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e Too many inmates and not enough beds.

4

0. top of this, a court order. to 1 in-
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2. The State of Alaska must maintain its authority to protect the public.
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5. Good public policy requires that this legislation specify which powers and

duties are not delegable to a private contractor.

A contract for correctional services should not authorize, allow, or imply
a delegation of authority or responsibility to a private prison contractor
to perform inmate time accounting, good time forfeiture or restoration,
inmate furlough or parole decisions, or the type of work an inmate may

perform.

6. HB 53 does not preclude the transfer of out-of-state prisoners in Alaska.

Public policy would be well-served to set the parameters for such a possibility

now.
. Some other states have passed legislation clarifying that crimes
(including escape) committed by inmates from another jurisdiction are
indeed crimes in the holding jurisdiction. Other states have found it
useful to ensure that a private entity is responsible for the cost of
pursuit and capture of escapees from other jurisdictions.
7. There are operational concerns that arise whenever a new prison site is

considered. These include:

. Security
. Is proposed site in tsunami or flood plain area? (Prisoners will

have to be released in event of disaster)

. Is there adequate space for the facility?
100 feet to inner fence
20-25 feet to second fence
300 foot "clear zone" w/ perimeter lighting and road
around the perimeter fence

. 10% of cells must be made available for a special segregation unit

. If proposing to modify existing buildings, special issues:
inmates cannot be able to walk out or punch walls out
good visibility must exist within and outside facility
building must lend itself to efficient staff operations
cells must be plumbed with sinks and toilets
facility must meet Cleary standards (see Final Settlement

Order)
. Medical Services
. In-patient hospital in community or within short driving distance
. Existing medical community (a number of physicians, including

G:\COMMISH\HB53\CONCERNS Page 2



specialists such as an internist, a general surgeon and an
orthopedist, nurses)

. Existing dental community
. Willingness of medical and dental personnel to provide services in
institution
. Psychiatrist in community
. Availability of Emergency Services
] Fire services
. Medi-vac availability
. Back up for power failures
. Communications
. In the event of a major disturbance or multiple escapes, what

resources are available to provide support to the facility staff until
other law enforcement agencies arrive?

. Programs
. Availability or proximity of people to deliver program services
such as substance abuse, domestic violence, education, work
training, etc.
. Chaplaincy programs in the institution, which depend completely
on community religious volunteers

. Transportation
. How far is proposed site from the Anchorage bowl area (where
most inmates come from)?
. How far is proposed site from a large population center (30,000
or more residents)?
. Is facility proximite to families of inmates?
] If not accessible by road, what size aircraft can airport

accomodate? Does airport have runway/taxiway lighting and
instrument approach capability? What percentage of scheduled
rlights are unable to land due to weather? (It is often necessary
for group of prisoners to be transported; also, a large shift of
employees might wish to commute to nearby larger community.)

. Staffing Issues
. Availability of housing for staff and families
. Availability of jobs for family members
. Availability of medical/dental support for families
. Availability of schools and pediatricians for children
. Availability of recreational/cultural/travel/shopping options

G:\COMMISH\HB53\CONCERNS Page 3



. Construction Factors

Is there state land that can be used in the proposed area?

Isthe community proposing to construct the facility, as opposed
to DOTPF constructing it?

Will the location increase the costs of construction?

Adequacy and expense of electricity and fuel for facility
Adequacy and expense of water and sewage treatment
Adequacy of telephone and other communications services
Length of time anticipated to completion of construction

. Operating Costs

Does proposal include operating the facility?

Does area require state to pay geographic differential?

Are supplies -- such as food -- available locally or must be
shipped?

Maintenance of facilities and equipment (electronic and

mechanical systems)

G:\COMMISH\HB53\CONCERNS Page 4
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GAO

United States
General Accounting Office
WasLington, D.C. 20548

General Government Division
B-261797
August 16,1996

The Honorable Bill McCollum
Chairman

The Honorable Charles E. Schumer
Ranking M inority Member
Subcommittee on Crime
Committee on the Judiciary

House of Representatives

Since 1991, when we issued our earlierreport on private prisons,! various
jurisdictions and levels ofgovernmenthave made or planned greater use
ofthis; .tentative to publicly run correctional facilities. Atthe federal
level, plans for privatization of correctional facilities have changed in
recentyears. For example, the adm inistration’s fiscal year 1996 budget
proposalreflected a commitmentto increase the use ofprivatized
correctional facilities in the federal Bureau of Prisons (bop). Specifically,
underthe bop privatization initiative presented in the budgetrequest, the
bureau proposed to contractw ith private firms, where mostappropriate,
to operate the majority ofall future federal pretrial detention facilities as
well as the majority ofallfuture federal minimum - and low -security
correctional facilities. The DepartmentofJustice’s fiscalyear 1997 budget
justification projected the activation oftwo privatized facilities in that
year. However, in June 1996, the Justice Departmentreversed its plans for
using private contractors to operate the facilities identified in the 1996 and.
1997 budgetproposals. In explaining its decision to staffthese facilities

w ith bop employees, the Justice Departmentnoted thatit was “unable
contractually to reduce .therisk ofa strike orwalk out” ofcorrectional

officers employed by private firms.!

Proponents ofprivatization assertthatthe experiences ofseveral states
demonstrate that private contractors can operate prisons atless costthan
the government, withoutreducing the levels or quality ofservice. In
contrast, other observers say there is little or no valid evidence that
privatization of corrections is a cost-effective alternative to publicly run

facilities.

To help frame the continuing deliberations ofthe Justice Department's
privatization plans, we self-initiated this review to (1) identify studies

"Private Prisons: Cost Savings and BOP's Statutory Authority Need to Be Resolved (GAO/GGD-91-21.
Pet). 7,1991).

2 etter, dated June 5,1996, from the Assistant Attorney General for Administration, Department of
Justice, to various congressional committee and subcommittee chairmen and rai.Mng minority
members.

Page 1 GA0/GGD-96-158 Private and Public Prisons



Results inBrief

(completed since 1991) comparing the operational costs and/or the quality
ofserviced ofprivate and public correctional facilities; (2) determine,
based on these studies, whatcould be concluded regarding the operational
costs and/or quality ofservice ofcomparable private and public facilities;
(3) assess whetherthe reported results are generalizable to correctional
systems in otherjurisdictions; and (4) identify lessons learned to help
guide future comparative studies ofprivate and public correctional
facilities. Ourwork basically was aform ofevaluation synthesis whereby
we assessed existing studies, particularly with respectto the strength of
evidence supporting the reported findings. Appendix | presents further
details about our objectives, scope, and methodology.4 We are addressing
tliis reportto you because ofyour Subcommittee’s interestin prison
issues, as exem plified by the hearings you held on June 8,1995.

We conducted our work from June 1995 to June 1996 ir. accordance w ith
generally accepted governmentauditing standards. We received oral
comments on adraftofthis reportfrom bop and written comments from
the DepartmentofJustice's Office ofJustice Programs; the National
Councilon Crime and Delinquency; and a Northeastern University
(Boston, MA) professorofcriminaljustice, who is anationally recognized
authority on corrections administration. These comments and our
evaluation ofthem are discussed atthe end ofthis letter.

Onthe basis ofliterature searches and discussions with correctional
officials and criminaljustice researchers, we identified five studies
completed since 1991 that compare private and public correctional
facilities in relation to operational costs and/or quality ofservice. Three
states sponsored comparative studies ofcorrectionalfacilities in their
states— Texas, California, and Tennessee. The National Institute ofJustice,
the Bureau ofPrisons, and the National Institute of Corrections funded a
comparative study thatfocused mainly on facilities in New Mexico.

W ashington state studied facilities in Tennessee, Louisiana, and

W ashington state. The correctional facilities thatwere the focus ofthese
studies varied in terms ofgeographic location and the types ofinmates

As discussed in appendix |, we did notattempt to genetically define ‘quality ofservice.' Rather, we
accepted the definition and/or evaluation criteria used in each applicable study that we reviewed.
Some studies, for instance, used a variety of quality measures or outcomes, such as safety and incident

data and the extent of treatment programs for inmates.

®wAlthough not addressed in this report, the privatization of corrections has, at times, raised various
other issues besides cost and quality of service issues. For example, there has been some debate over
the issue of whether administration ofjustice (which includes the operation of prisons) is an
inherently governmental function not appropriately delegable to the private sector.

Page 2 GA.O/GGD-96-158 Private and Public Prisons
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housed. There was also variation in the methodologies and measurements

employed by the researchers.

Three ofthe studies we reviewed (California, Tennessee, and Washington)
made comparisons ofcosts between reasonably matched private and
public facilities thatwere operating within each state thatwas studied. Of
the four private/public comparisons reported in these three studies, two
showed no significant differences in operational costs, one showed a
7-percentdifference in favor ofthe private facility, and the otherreported
the private facility to be more costly than one public facility butless costly
than anotherpublic facility. One additional study (Texas) reported a 14-to
15-percent savings from privatization; however, the analysis for the Texas
study was problem atic because the comparison was based on hypothetical
public facilities, not existing ones. We could notconclude from these
studies thatprivatization ofcorrectional facilities will not save money.
However, these studies do not offer substantial evidence that savings have

occurred.

Two studies (New Mexico and Tennessee) assessed awide variety of
factors in theirreviews of comparative quality ofprivate and public
facilities. These factors, among others, included measures o f safety,
personnel qualifications, physical conditions ofthe facilities, health care,
and inm ate activities. One ofthese two studies (Tennessee) reported no
difference between private and public facilities. The other study (New
Mexico) reported a higher quality score for one private facility compared
w ith two public facilities. However, on the inmate survey portion ofthe
assessment, one public facility had higher scores in all ofthe areas that
were assessed, exceptone. One additional study (W ashington), using a
less detailed approach to assessing comparative quality, found no
differences between private and public facilities.

These studies offer little generalizable guidance for otherjurisdictions
aboutwhatto expectregarding comparative operational costs and quality
ofservice if they were to move toward privatizing correctional facilities.
First, several ofthe studies focused on specialized inmate populations,
such as those in prerelease situations, thatlimited their generalizability to
awiderinmate population. Second, methodological weaknesses in some
ofthe comparisons— such as using hypothetical facilities or nonrandom
survey samples— make some findings questionable, even for the study
setting. Third, avariety ofdifferences in other states and regions could
resultin experiences far differentfrom those ofthe states thatwere
studied. For example, cost ofliving and a state’s correctional philosophy

Page 3 GAO/GGD-96-158 Private and Public Prisons



could affectthe comparative costs and quality ofprivate and public
facilities from state to state. Finally, the age or m aturity ofthe private
system could affectthe relationship between private and public facilities

in terms o fcosts and quality.

From a methodological standpoint, the five studies provide some lessons
learned for future comparisons ofprivate and public correctional facilities.
The importance offocusing on both operational costs and quality of
service, comparing institutions (both private and public) that are actually
in operation, and using multiple measures of quality are attributes that

worked wellin selected studies.

A generally accepted evaluation criterion is that any comparative study of
BaCkground private and public prisons should be based upon the selection and analysis
ofsimilar facilities. For example, the private and public prisons selected
for comparison should be as similar as possible regarding design and
capacity, security level, and types ofinmates. Otherwise, any com parative
analysis of operational costs or quality ofservice could be skewed. On a
per-inmate basis, for instance, higher security prisons can be expected to
have higher operating costs than low er security prisons because the
formertype offacilities generally have higher staff-to-inm ate ratios.

Even if similarprivate and public prisons are available for study, a
comparison ofoperational costs can still present difficulties in ensuring
thatall costs, directand indirect, are consistently and fully quantified.
Possible difficulties can arise due, in part, to differences in budgeting and
accounting practices between and even within the private and public
sectors. Determining the appropriate allocation ofcorporate headquarters
overhead and government agency overhead, for instance, can be

particularly difficu lt

Comparing the quality ofservice atprivate and public prisons also
presents challenges and, in fact, can be more difficultthan comparing
costs. The conceptof“quality” is neither easily defined nor measured. For
example, although the American Correctional Association (aca) sets
accreditation standards for prisons, accredited facilities can vary widely in
terms of overall quality. According to ACA officials, such variances occur
because aca accreditation means that a facility has metminimum

standards.
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Five Com parative
Studies Com pleted

Since 1991
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Generally, however, assessments of quality can take several approaches.
For example, one is a compliance approach, thatis, assessingwhetheror
to what extentthe prisons being compared are in compliance with
applicable aca standards and/or otherrelevantpolicy and procedural
guidelines and/or courtorders and consent decrees. Another approach is
to assessperformance measures.5For example, measures ofsafety could
include assault statistics, safety inspection results, and accidentalinjury

reports.

The difficulties of comparatively assessing private and public

prisons— regarding operational costs and/or quality ofservice— are further
complicated if the prisons are notlocated in the same state. Each state and
its correctional system have characteristics and conditions that must be
recognized in conducting interstate analyses. For example, economic
conditions and cost-of-living factors can vary by state and by regions of
the nation Similarly, each state’s correctional system may be somewhat
unique regarding the extentofovercrowding, the history ofcourt
intervention, the emphasis given to aca accreditation, and the presence or
influence ofvarious other factors. As an illustration, with respectto the
five studies we reviewed, appendix HI presents state-specific details
regarding some relevantfactors thatcould affectinterstate comparisons of

prison costs and/or quality ofservice.

On the basis of extensive literature searches and inquiries w ith
knowledgeable corrections officials and criminaljustice researchers (see
app. ), we identified five studies completed since 1991 thatcompared
private and public prisons in reference to operational costs and/or quality
ofservice. The following is abriefoverview ofeach study:6

Texas study (1991): Conducted by the Texas SunsetAdvisory
Commission, this study compared (1) the actual costs ofoperating four
privately managed prerelease minimum -security facilities for male
prisoners and (2) the estimated costs of operating similarbuthypothetical
public facilities in Texas. The study did notem pirically assess quality of

service.

6Charles H. Logan, “Criminal Justice Performance Measures for Prisons," Perfoimance Measures for
the Criminal Justice System, U.S. Department of Justice, Oct 1993.

6As presented, each study is introduced with a short, title showing the sponsoring stale and/or Ib.e state
wherein the compared facilities are located. Also, the studies are listed in chronological order by the
date of completion or publication indicated in parentheses. Appendix Il provides a more detailed

overview of these five studies.
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New Mexico study (1991): Funded by the National Institute ofJustice,
the Bureau of Prisons, and the National Institute of Corrections, this study
compared the quality ofservice atthree multicustody facilities (minimum -
to maximum-security levels) forwomen, i.e., aprivate prison and a
state-run prison in New Mexico and a federalprison in WestVirginia The
study did notinclude a detailed analysis of operational costs.

California study (1994): Conducted by California State University with
funding from the California Department of Corrections, this study focused
on three community correctional facilities for males. All three facilities
were operated (under contracts with the state) as for-profitalternatives to
state-operated prisons. One facility (medium-security) was operated by a
private corporation, the second (high-security) by alocalpolice
department, and the third (low-to medium-security) by a city
administration. The study compared operational and construction costs
and quality ofservice. More specifically, regarding costs, the study
compared the three facilities (1) with one anotherand (2) with other state
correctional facilities. Both operational and construction costs were
included in the comparison ofthe three facilities with one another. The
statewide comparison did notinclude construction costs for the California
Department of Corrections facilities. Regarding quality ofservice, the
study compared the three facilities with two state facilities.

Tennessee study (1995): Conducted in two parts, one for operational
costs and one for quality ofservice, by the Tennessee state legislature, this
study compared three of Tennessee’s multicustody (minimum - to
maximum -security) prisons for male inmates. One prison was privately
managed, and the other two were state-run prisons.

W ashington study (1996): Atthe time ofthis study, the state of

W ashington had no privately run prisons butwas considering the
feasibility of such. Therefore, the study, conducted by the Washington
State Legislative Budget Committee, analyzed pertinentinform ation
available in other states. Regarding operational costs, for, example, the
study looked atthe three Tennessee facilities (mentioned above) aswell
as three multicustody male prisons in Louisiana (two private and one
public).7Regarding quality o fservice, the study compared the three
Tennessee facilities, the three Louisiana facilities, and two W ashington

facilities.

7As discussed in appendix IT, the Washington study also included some interstate comparisons of
operational and construction costs.
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Drawing Conclusions

From the Five Studies

Comparisons of
Operational Costs
Indicated Little Difference
And/or Mixed Results

In summaiy, the California, Tennessee, and W ashington studies assessed
operational costs and quality ofservice.8 The Texas study analyzed
operational costs only, and the New Mexico study analyzed quality of

service only.

W hile the five studies varied in terms ofmethodologicalrigor, they do, to
differing degrees, offer some indication of comparative operational costs
and/orquality ofservice in the specific settings they assessed. However,
regarding operational costs, because the studies reported little difference
and/or mixed results in comparing private and public facilities, we could
notconclude whetherprivatization saved money. Similarly, regarding
quality ofservice, ofthe two studies that made the mostdetailed
comparative assessments, one study (New Mexico) reported equivocal
findings, and the other study (Tennessee) reported no difference between
the compared private and public facilities.

Fourofthe five studies (Texas, California, Tennessee, and W ashington)
assessed operational costs ofprivate and public correctional facilities. In
three ofthe studies (California, Tennessee, and W ashington), comparisons
ofprivate and public facilities indicated little or some differences in
operational costs. Only the Texas study reported finding substantially
lower (14-to 15-percent) operational costs for private versus public

correctional facilities.

Using fiscalyear 1990 data, the Texas study reported average daily
operational costs 0 f$36.76 perinmate for the private facilities, compared
w ith estimates of$42.70to $43.13 for the public facilities. However, the
results ofthe Texas study are notfully based on actual experience. Rather,
the study compared existing private facilities (prerelease institutions) to
hypothetical public facilities. This type ofhypothetical comparison does
notallow for consideration ofany unanticipated changesin components
such as staffing levels, other expenses, rate ofoccupied bed space, or
many otherfactors that could affect actual costs. Changes in any single
assumption, or set ofassumptions, for the hypothetical institutions could

®The authors of the Californiastudy noted, however, that their findings regarding quality of service
were based upon a small, nonrandom sample of inmates.
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change the size or even the direction ofthe differences in the comparative

operational costs.9

Based upon our experience in designing and assessing evaluation
methodologies, we found the Tennessee study (ofthe studies we
reviewed) to have the mostsound and detailed comparison ofoperational
costs ofprivate and public correctionalfacilities The study compared
three mixed-population (minimum -to maximum-security) institutions
(one private and two public). All three facilitie.'iwere located in
Tennessee, and all three had relatively comparable inm ate populations, in
terms ofnumbers and mostdemograpliics, exceptrace. Also, direct and
indirect costs were considered in the analysis, and representatives from
both the private and the public facilities agreed on the costcomponents
and relevantadjustments prior to data collection. The analysis showed
very little difference in average inmate costs per day among the three
facilities— $35.39 for the private facility and $34.90 and $35.45,
respectively, for the two public facilities.

The Washington study, which made intrastate comparisons ofcorrectional
facilities (minimum - and maximum -security populations) in Tennessee and
Louisiana, also found very little difference in the operational costs of
private and public facilities. For Tennessee, the private facilities’ average
daily operational costs perinmate ($33.61) were lower (about 7 percent)
than the comparable costs for the two public facilities studied ($35.82 and
$35.28, respectively). It should be noted that the Tennessee facilities,
which were analyzed and reported on in the 1996 W ashington state study,
were the same facilities that are discussed in the 1995 Tennessee study
cited above. For Louisiana, the average inmate costs per day for the two
private facilities studied were $23.75 and $23.34, respectively, and the
comparable daily operational costs for the public facility studied were

$23.55 perinm ate.l0

The 1994 California study compared three for-profit com munity
correctional facilities located in that state— onerun by a private firm and

two run bylocal governments. The study found thatthe private facility’s

ave rage annual costs perinmate ($15,57 were higherthan comparable

“‘Moreover, Inresponse to competition from the private sector, public prisons could, over timo, become
more costefficient. As discussed later, this was one of the conclusions of the Washington stuay.

I0As presented in the study, the costs for the Tennessee and Louisiana facilities were calculated after
an adjustment to equalize prison inmate population numbers. The adjustment was necessary because,
among other things, comparisons of per-capita costs should be based upon equivalent levels of
capacity. Otherwise, a facility operating at less than full capacity, for example, generally will show

higher per-capita costs than a facility operating above its rated capacity. J-
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change the size or even the direction ofthe differences in the comparative

operational costs.9

Based upon our experience in designing and assessing evaluation
methodologies, we found the Tennessee study (ofthe studies we
reviewed) to have the mostsound and detailed comparison ofoperational
costs ofprivate and public correctional facilities. The study compared
three mixed-population (minimiun-to maximum-security) institutions
(one private and two public). All three facilities were located in
Tennessee, and allthree had relatively comparable inmate populations, in
terms ofnumbers and mostdemographics, exceptrace. Also, direct and
indirect costs were considered in the analysis, and representatives from
both the private and the public facilities agreed on the costcomponents
and relevantadjustments prior to data collection. The analysis showed
veliy little difference in average inmate costs per day among the three
facilities— $35.39 for the private facility and $34.90 and $35.45,
respectively, for the two public facilities.

The W asltington study, which made intrastate comparisons ofcorrectional
facilities (minimum - and maximum-security populations) in Tennessee and
Louisiana, also found very little difference in the operational costs of
private and public facilities. For Tennessee, the private facilities' average
daily operational costs perinmate ($33.31) were lower (about 7 percent)
than the comparable costs for the two public facilities studied ($35.82 and
$35.28, respectively). It should be noted thatthe Tennessee facilities,

w hich were analyzed and reported on in the 1996 W ashington state study,
were the same facilities that are discussed in the 1995 Tennessee study
cited above. For Louisiana, the average inmate costs per day for the two
private facilities studied were $23.75 and $23.34, respectively, and the
comparable daily operational costs for the public facility studied were

$23.55 perinmate.l0

The 1994 C alifornia study compared three for-profit community
correctional facilities located in that state— one run by aprivate firm and
two run bylocal governments. The study found thatthe private facility’s
average annual costs perinmate ($15,578) were higherthan comparable

“Moreover, Inresponse to competition from the private sector, public prisons could, over time, become
more cost efficient As discussed later, this was one of the conclusions of the Washington study.

I0As presented in the study, the costs for the Tennessee and Louisiana facilities were calculated after
an adjustment to equalize prison inmate population numbers. The a4justment was necessary because,
among other things, comparisons of per-capita costs should be based upon equivalent levels of
capacity. Otherwise, a facility operating at less than full capacity, for example, generally will show
higher per-capita costs than a facility operating above its rated capacity.
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A Comparisons of Quality
Are Unclear
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costs for one ofthe government-run facilities ($13,195) butwere lower
than such costs for the other government-run facility ($16,627). The lower
costgovernment-run facility had a disproportionate share ofdrug
offenders, which could have affected overall costs. Further, the authors of
the study noted thatthe results ofthis study mustbe viewed w ith some
additional caution because ofinconsistencies in the underlying or
supporting cost figures obtained from differentsources within the state.

Although comparative costs are very important, they are notthe only
factors considered by policymakers in deciding the direction or extentof
corrections privatization. A principal concernis whetherprivate
contractors can operate atlower costs to the taxpayers, while providing
the same ufeven abetterlevel ofservice as the public sector, particularly

w ith respectto safety and security issues.

O fthe .studies we reviewed,two (New Mexico and Tennessee) assessed
he comparative quality of service between private and public institutions
in much greater detail than the otherstudies. Both studies used structured
data-collection instruments to coveravariety ofquality-related topics,
including safety and security, management, personnel, health care,
discipline reports, escapes, and inmate programs and activities. The New
Mexico study reported equivocalfindings, and the Tennessee study
reported no difference in quality between the compared private and public

institutions.

The findings in the New Mexico study are difficultto interpret On the
basis ofsurveys ofcorrectional staffand reviews ofinstitutionalrecords,
the study reported thatthe private prison “outperformed” the public
facilities on most ofthe measured quality dimensions. However, the author
noted thatthe results from one ofthe data-collection instruments— the

inm ate surveys— showed an opposite result, with one ofthe public
facilities “outperforming” the private facility on every dimension except
inm ate activities (e.g., work and training programs).

The Tennessee study, in assessing the quality of service at one private and
two public prisons, reported that “all three facilities were operated at
essentially the same level ofperformance.” This conclusion was largely
based on the results ofan operational audit conducted ateach ofthe
facilities by aninspection team. Composed ofprivate and public sector
members, thvi team used a structured survey instrumentto conducta
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detailed review ofrecords, observe operations and practices, and conduct

interviews.

The Texas study did notem pirically assess the quality of service atthe
private correctional facilities. Rather, the study noted thatall four ofthe
privately operated prerelease facilities were in general compliance w ith
11 ofthe 16 mandates ofcourtrulings applicable to Texas prisons. Also,
the study noted thattwo ofthe fourprivate facilities had received aca
accreditation, and the othertwo were stillinvolved in the accreditation
process, aca officials told us, however, thataca accreditation means thata
facility has metminimum standards and thataccredited facilities can vary
widely in terms ofoverall quality. To reiterate, because it was based on
hypothetical public facilities, the Texas study made no attemptto
comparatively assess the quality ofservice across private and public

facilities in Texas.

The California study, in assessing quality o fservice, used inmate and staff
surveysto compare the three community correctional facilities with two
state prisons. However, the results could not be generalized to the inmate
or staffpopulations ofthe respective facilities because small, nonrandom

samples were used.

The California study also attempted to compare the three com munity
correctionalfacilities with the state’s other correctional institutions w ith
respectto recidivism rates. The study reported that, ofthe three
community correctional facilities, one ofthe publicly managed facilities
was "mostimpressive"in performance based on recidivism rates.
Sufficient data were not available to adequately complete the analysis
comparing the inmates released from the community correctional facilities
w ith inmates released from other correctionalinstitutions in the state.

The Washington study assessed the quality ofservice atthe three facilities
(one private and two public) in Tennessee, three facilities (two private and
one public) in Louisiana, and two facilities (both public) in Washington.

W hile not as detailed asthe New Mexico and the Tennessee studies, the

W ashington study concluded thatthe private and public prisons studied

w ithin tire respective states (Tennessee and Louisiana) were generally
similarin quality ofservice. However, the study noted that Washington’s
tw o state-run facilities had more counselors perinmate than the other

states’ facilities.
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G eneralizability ofthe

Studies’R esults
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TThe few studies that have compared the operational costs and/or the
quality of service ofprivate and public prisons provide little inform ation
thatis widely applicable to various correctional settings. For example,

w hile these studies compared private and public facilities that generally
were similar (in terms ofcapacities, inmate demographics, etc.), the
selected facilities were notnecessarily typical or representative ofprisons
in eitherthe state studied or otherjurisdictions. Also, avariety offactors
thatrelate to a given location or correctional system may render the
experience ofonejurisdiction with private prisons very different from that
ofanother. Further, the passage oftime could alter the relationship
between private and public correctional facilities in terms ofcosts and
quality. For these reasons, among others, the few studies thatwe reviewed
do notpermitdrawing generalizable conclusions aboutthe comparative
operational costs and/orquality ofservice ofprivate and public prisons.

Jurisdictions, such as states, vary on severaldimensions that could have
an impacton the comparative costs ofprivate versus public prisons and, in
turn, affectthe generalizability ofa given study’s results. First, other
states’ correctional philosophies could differ from that ofthe states
studied. Some state correctionalphilosophies are more punitive in nature
(as reflected, for example, by higherincarceration rates), whereas other
states are less punitive and more inclined toward treatm entll California,
for example, which is one ofthe states discussed in the five studies we
reviewed, generally has had incarceration rates above the national
average. Also, the Washington study noted thatthe adjusted estimated
per-bed costs for a state-run facility in Washington ($60,400) were almost
double Florida’s costs ($33,900) due, in part, to state differences in

operating and programming approaches.

Second,jurisdictions also vary in relation to avariety ofeconomic factors
that could affectthe relationship between private and public prison costs.
Differences in the costs ofliving could affectboth private and public
prison costs, butin somejurisdicficns, one more than the other. For
example, alabor shortage could resultin higher operational costs for

private and public prisons.

Third, in some jurisdictions, the inmate population to be incarcerated in
private facilities may be different from those inmate populations in the five
studies. Three ofthe five studies focused on inmate populations thatwere

uThe rate of incarceration Is the number of sentenced prisoners (per 100,000 resident population) in
correctional facilities. Since the mid-1980s, according to Bureau of Justice Statistics data, the southern
and western regions of tire nation have had higher incarceration rates than the northeastern and

mldwestem regions.
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Lessons Learned for
Future Com parative

Studies
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notrepresentative ofthe broaderprison population— prerelease prisoners
(Texas study), female prisoners (New Mexico), and those housed in
community correctional facilities (California). Only two studies
(Tennessee and W ashington) focused on costs in relation to facilities
housing a more mainstream prisonerpopulation.

Finally, regarding both operational costs and quality o fservice, the
comparative performance ofprivate versus public correctional facilities is
notlikely to be static. Changes overtime could alterthe comparative
performance. For example, the firstyearofanew prison— eitherprivate
orpublic— could reflectexpenses for training inexperienced staffaswell
as hiring replacements for those unsuited to the work. Inexperienced staff
could also have a negative effect on some measures of quality. Also, in the
initial years ofmanaging aprison, a private firm may choose to bill for its
services atrates below costs to obtain or extend a contract As time goes
by, however, to remain a viable business entity, the contractor’s
cost-recoveiy practices would have to change. Similarly, overtime, public
prisons could become more costefficientin response to com petition from
the private sector. Forinstance, this conclusion was reached by the

W ashington study, which was commissioned to help the state determine

the potential benefits ofprivatization.

The results ofstudies comparing private and public prisons obviously are
ofinterestto anyjurisdiction whose policymakers are deciding whether or
to what extentcorrections should be privatized. Ideally, to be mostuseful,
such studies should be based upon representative samples ofprisons, w ith
sufficient statistical controls in place to measure and accountfor any
differences. However, because the numberofprivate correctional facilities
is still relatively small (see app. IV)— and, given the factthateach
stand-alone facility (whetherprivate or public) may have some unique
characteristics— conducting atruly optimal comparative evaluation may

be im practical.

Nonetheless, the five studies completed since 1991 offer several lessons
learned to guide future studies, even if such studies focus on com paring
only one private facility and one public facility. In reviewing the relative
strengths and weaknesses ofeach study to formulate lessons learned, we
largely relied on our extensive experience in designing and assessing
evaluation methodologies— thatis, our experience with generally accepted
methodological standards and practices. Specifically, on the basis ofour
review ofthe five studies, we identified the following lessons learned:
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In considering the extentto which corrections should be privatized, a key
question is whetherprivate contractors can operate atlower costs to
taxpayers, while proviaing atleastthe same level of service as the public
sector, particularly with respectto security and safety issues. Thus, itis
importantthatany study focus on both operational costs and quality of
service. Two ofthe studies we reviewed (Texas and New Mexico) did not
have this dual focus.

The bestapproach for evaluating operational costs is to study existing
comparable fudlities, nothypothetical facilities. One ofthe studies we
reviewed (Texas) used hypothetical similar public facilities.

Generally, there is more than one way to objectively measure or compare
prison security, safety, order, and various other dimensions that constitute
quality ofservice. In this regard, it is importantto use multiple indicators
or data sources to provide cross-checks. The New Mexico study, for
example, illustrates thatdivergentresults can be reached by using one
data source (e.g., inmate surveys) versus another source (e.g., staff
surveys).

Comparative findings with respectto operational costs and/orquality of
service in any given yearmay nothold true for otheryears. Similarly,
because trends are notself-peipetuating, even findings based on multiyear
comparisons mustbe carefully considered. Nonetheless, all other factors
being equal, com parative evaluations based upon severalyears' data
potentially have more value than evaluations based upon 1or 2 years of
data. Nearly all five ofthe studies we reviewed were based upon 1or 2

years ofdata

These lessons learned could be particularly applicable to bopif, in the
future, it resumes its plans for contracting with private companies to
operate selected federal correctional facilities.12Forinstance, according to
April 1995 congressional testimony by the bop Director, bop's privatization
initiative, if implemented, would provide an opportunity to undertake

some thorough comparative evaluations:

“l know that the Attorney General and ... [the Office of Management and Budget] are very
interested in working carefully with us in the Bureau of Prisons to track, on these new
contracts, very carefully, what the cost impact truly is, because there are a lot of hidden
costs in privatization... [TJhere has never been, we don’t believe, areal good cost analysis

For example, the Justice Department's budgetjustification for fiscal year 1997 projected the
activation of two privatized facilities in that year—a detention facility (677 beds) in Seattle, WA, and a
muiticustody (minimum- and low-security) facility (2,0'18 beds) in Elkton, OH. Departments of
Commerce, Justice, and State, the Judiciary, and Related Agencies Appropriations for 1997rifi:arings
before a Subcomm. of the House Comm, on Appropriations, 104th Cong., 2d Sess. 1656 (19S5).
However, inJune 1996, the administration announced that plans to privatize these facilities were being

suspended.
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to determine, apples to apples, what s the cost of a traditional prison system and private
contracting. The private contractors claim they car. do it at great savings, and so we are
very interested in monitoring the ones that we have projected for the next few years and
determining... how well the taxpayers are being served on either side."13

The bop Director noted that by contracting outthe managementof
selected facilities incarcerating generalinmate populations, bop was
moving to the “nextlevel ofprivatization,"which would provide a good
basis for comparative evaluations focusing on “like or similarinstitutions."
In this regard, the lessons learned from previous comparative studies
should be useful to BOPif the federal privatization initiative is revisited.

We cbtained oral comments on a draft ofthis reportfrom bop and written
comn.ents from the Department ofJustice’s O ffice o fJustice Programs;
the National Council on Crime and Delinquency; and a Northeastern
Univenity (Boston, MA) professorofcriminaljustice, who is a nationally
recognized authority on corrections admi inistration.

bop commented thatthe reportwas accurate, well done, and useful.

The Office ofthe Assistant Attorney General, O ffice o fJustice Programs,
concurred w ith the report and noted thatadditional study ofthe
privatization ofcorrectional facilities is needed. The National Institute of
Justice, acomponentagency ofthe Office ofJustice Programs,
commented thatthe report appeared “to be as comprehensive as the
available dataperm its.” Also, the Institute commented thatthe report’s
discussion ofthe strengths and weaknesses ofthe five studies “is

excellent”

In commenting on the draft, the Executive Vice President, National
Councilon Crime and Delinquency, said thatthe reportis accurate in
concluding that few studies have been completed to date and thatthese
studies have methodological problems thatlim it understanding the actual
cost-benefits o fprivatization. He noted, however, thatourreport could
place more emphasis on the Tennessee study, which is the mostrigorous
study to date. Although we concurwith the reviewer's assessment o fthe
study, our objective was to provide similarinform ation for each ofthe
studies reviewed. Further, he noted thatthe reportcould add more
emphasis to evaluating the claims ofprivate providers that they can

‘departments of Commerce, Justice, and State, the Judiciary, and Related Agencies Appropriations
for Fiscal Year 1996: Hearings on H.R. 2076 before a Subcomm. of the Senate Comm, on
Appropriations, 104th Cong,, 1st Sess. 3t)3, 308 (1996).
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construct new facilities faster and cheaper than public entities. Since the
studies reviewed did not assess these claims, this issue was beyond the

scope ofourwork.

The Northeastern University reviewerl4dcommented that (1) our evaluation
synthesis was an importantcontribution to the corrections field, (2) the
report’'s conclusion thatthe five studies offer little generalizable guidance
for otherjurisdictions regarding the comparative costand quality of
service ofprivate and public correctionalfacilities was “righton point,”
and (3) our cautions concerning interstate comparisons were

“well-founded.”

However, the reviewerunderscored the need also to focus privatization
research on crime reduction and various philosophical questions
underpinning the privatization debate. These issues were beyond the
scope of ourwork. In addition, the reviewer suggested thatit would be
valuable to the corrections field if the reportincluded a short, concise
statement describing the critical dependentand independentvariables that
should be considered in comparative analyses ofprivate and public
corrections facilities. Because ofvariations in available data and possible
measurement adjustments required in specific research situations, we are
hesitantto prescribe what variables should be studied. The studies
reviewed, however, suggestpossible variables. Furthermore, citing the
difficulties researchers have in accessing data from private firms, the
reviewerproposed thatthe reportcontain arecommendation thatwould
facilitate researchers’ access to proprietary inform ation needed for
evaluation ofprivate corrections. L. the case offederal coixections-related
contracts, we would likely have ace to data, butwe have considerably

lessjurisdiction atthe state level

We are providing copies ofthis reportto the Chairman and Ranking
Minority Memberofthe House Judiciary Committee, the Attorney General;
the Director, bop; and other interested parties. Copies w ill also be made

available to others upon request.

uDr. Edith Elisabeth Flynn, College of Criminal Justice, Northeastern University, Boston,
Massachusetts.

Page 15 GAO/GGD-96-158 Private and Public Prisons



B-261787

The mayorcontributors to thisreportare listed in appendix V. Please
contactme on (202) 612-8777ifyou oryour staff have any questions.

Laurie E. Ekstrand
Associate Director, Administration
o fJustice Issues
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Objectives, Scope, and Methodology

Id e ntification of

Comparative Studies

Accpccrn PTif* n f Afnrtipc

In initiating this review, our specific objectives were to answer the

following key questions:

W hatstudies, completed since 1991, have compared the operational costs
and/or gquality ofservice ofprivate and public prisons?

From these studies, what can be concluded with respectto the operational
costs and/orthe quality ofservice ofcomparable private and public

facilities?

Are the results ofthese studies generalizable to correctional systems in
otherjurisdictions?

From these studies, what are the “lessons learned” to help guide future
comparative studies ofprivate and public prisons?

To identify relevant studies, we requested and obtained literature searches
from the National CriminalJustice Reference Service and the National
Institute of Corrections. Also, w itliin the Department o fJustice, we
contacted knowledgeable officials ofthe componentagencies responsible
for managing federal correctional facilities— the Federal Bureau of Prisons
(bop), U.S. Marshals Service, and Immigration and Naturalization Service.

Similarly, to query knowledgeable state agency officials, we first contacted
the Director ofthe Private Corrections Projectatthe University of
Florida's Centerfor Studiesin Criminology and Law to obtain inform ation
aboutthe number ofprivatized facilities in each state (see app. IV).1Then,
for each applicable state, we contacted officials atthe state’s corrections
departmentand/or corrections research agency and inquired aboutany
completed, ongoing, or planned studies comparing private and public
prisons. Further, we contacted the National Council on Crime and
Delinquency and various nationally recognized researchers in academia.

We assesse” each ol die five relevant studies thatwe identified. Our
work in assessing the conclusions orresults ofeach study and the

generalizability ofsame— aswell asidentifying any lessons learned— can
be characterized as aform ofevaluation synthesis. By definition, an
evaluation synthesis is a systematic procedure for organizing findings from
several disparate evaluation studies. Thatis, the procedure addresses key
questions orissues by assessing existing studies or evaluations, rather

than by conducting prim ary data collection.

'Established in 1988 to condixt policy-relevantresearch on corrections privatization, the Private
Corrections Project publishes (semiannually) the Private Adult Correctional Facility Census.

Page 20 GAO/GGD-96-158 Private and Public Prisons



Private S ector

C ontacts

Appendix |
Objectives, Scope, and Methodology

In reviewing the studies, we focused on the findin gs and conclusions of
each study and evaluated these in relation to the methodology used by the
respective study.2As aninitial and fundamentalinquiry, forinstance, we
focused on the similarity ofthe private and public facilities being
compared in each study. Thatis, we wanted to determine (I) if the
facilities were reasonably well matched in relation to design and capacity,
security level, inmate demographics, and otherrelevantinstitutional
characteristics and (2) whether the facilities were actually in operation
and, if so, forwhatlength oftime prior to the comparative evaluation.

In reviewing each applicable study's comparative evaluation of operational
costs, we focused on whether (1) both directand indirect cost
components were considered for the private and public facilities,

(2) actual dataversus estimates were used, and (3) consistent cost;
components were used. We did notindependently verify any ofthe cost

data presented in the studies.

In reviewing each applicable study’s comparative evaluation ofquality of
service, we focused on whetherthe private and the public facilities were
consistently evaluated in the respective study. Thatis, in reference to both
the private and the public facilities compared in a given study, we were
interested in whetherthe same or similar methodology and data sources
were used to evaluate quality of service. Thus, we did notattem ptto
generically define “quality ofsendee;" rather, we accepted the definition
and/or evaluation criteria used in each applicable study. Also, we did not
independently verify the reported quality measures or outcomes, such as
safety and incident data and the extentofrehabilitation and treatment

programs for inmates.

We reviewed the relative strengths and weaknesses o feach study to
formulate lessons learned for future comparative studies. In doing so, we
largely relied on our extensive experience in designing and assessing
evaluation methodologies— thatis, our experience with generally accepted

m ethodological standards and practices.

Initially, in September 1995, to obtain a practical understanding of
privatization issues, we visited two privately operated facilities housing
federalinmates. These facilities, which held deportable aliens, are located
in west Texas and were operated by private firm nunder the general

2Two of our staff—senior analysts with specialized training and years of experience in designing and
assessing evaluation methodologies- independently reviewed each of the five studies.
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authority ofintergovernmental agreements entered into by bop and the
respective city governments ofBig Spring and Eden. We toured the
facilities and interviewed managers and staffofthe private firms. Also, we
interviewed the on-site federalmonitors.

Further, obtain additional overview inform ation on privatization issues,
we interviewed a senior executive (the Director for Strategic Planning) of
one ofthe nation’s largestprivate corrections firms. This official was a

formerdirectorofbop.
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Description of Studies Comparing Private
and Public Prisons

We identified five studies completed since 1991 that compare private and
public correctional facilities in relation to operational costs and/or quality
ofservice. Table JL1 briefly describes each ofthese studies. Following the
table, separate sectionsrespectively provide more details about each

study.

Table 11.1: Citation, Evaluation Parameters, and Reported Resuits of Five Studies Comparing Private and Public Prisons

State
Texas

New Mexico

Study citation

“information Report on Contracts for
Correction Facilities and Services,"
Recommendations to the Governor of
Texas and Members, of the
Seventy-Second Legislature, Sunset
Advisory Commission, Final Report,
Texas Sunset Advisory Commission
(Austin: 1991).

Cnarles H. Logan, Well Kept:
Comparing Quality of Confinement In
a Public and a Private Prison,
National Institute of Justice (1991).
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Evaluation parameters
Operational costs v/ere studied.

Four private, prerelease, minimum-
security prisons (500 beds each) for
males were compared with
hypothetical public facilities in Texas.

Fiscal year 1990 data were analyzed.

An empirical assessment of quality of
service was not conducted.

A detailed analysis of operational
costs was not conducted,

Quiality of service was studied.

Three multicustody facilities
(minimum- to maximum-security) for
women were compared: a private
prison and a state-run prison in New
Mexico and a federal prison in West

Virginia.

The data analyzed for the private
facility covered June 1989 through
November 1983; data for the state
facility covered June 1988 through
November 1988; and the federal data
covered December 1987 through
May 1988.

Reported results

The private prisons' operational costs
were 14 to 15 percent less than the
costs of the hypothetical state
facilities.

The study noted that two of the four
private facilities had rec jived ACA
accreditation, and the other two were
still involved in the accreditation
process. Also, the study note'lthat all
four facilities were in compliance with
11 of the 16 mandates of court
rulings applicable to Texas prisons.

Not applicable.

The results of the study depended on
the data-collection instruments that
were employed. For example, data
from staff surveys and official records
showed that the private prison
“outperformed" the state and federal
prisons across nearly all dimensions.
However, inmate survey data showed
that one of the public facilities
“outperformed" the private facility on
every dimension except "activity"
(e.g., work and training programs).

(continued)
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California

Tennessee

Washington

Appendix Il

De*criptJon of Studies Comparing Private
and Public Prisons

Study citation

Dale K. Sechrest and David Shichor,
Final Report: Exploratory Study of
Ca'ifornia's Community Corrections
Facilities, California State University
(San Bernardino: 1994).

Cost Comparison of Correctional
Centers, Tennessee Legislature
Fisca. Review Committee (Nashville:

1S95).

Comparative Evaluation of Privately
Managed CCA Prison and
State-Managed Prototypical Prison,
Tennessee Legislature Select
Oversight Committee on Corrections
(Nashville: 1995).

Department of Corrections
Privatization Feasibility Study, Report
96-2, State of Washington Legislative
Budget Committee (Olympia: 1996).
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Evaluation parameters

Operational and construction costs
were studied.

Three for-profit community
correctional facilities— one managed
privately (medium-security) and two
managed by local governments (low-
to medium- and high-security)— for
males were compared with one
another and with other state
correctional facilities.

Rscal year 1991-1992 data were
analyzed.

Quality of service was studied.

The same three community
correctional facilities for males were
compared with two stale correctional

facilities.

Data were collected In summer 1992,

Operational costs were studied.

Three multicustody prisons
(minimum- to maximum-security) for
males were compared: one private
and two state-run prisons.

Data from July 1993 through June
1994 were analyzed.

Quality of service was studied.

The same three multicustody prisons
for males were compared.

Data from March 1991 through
September 1994 were analyzed.

Operational costs of the same uiree
Tennessee facilities mentioned above
were studied.

Data from July 1993 through June
1994 were analyzed.

Reported results

The private facility's average annual
costs per inmate ($15,578) were
higher than comparable costs for one
of the goverr>ment-run facilities
($13,195) but waio sower than such
costs for the other government-run
facility ($16,627).

Due to methodological limitations,
conclusions could not be reached by
comparing the three for-profit
community correctional facilities with
other state correctional facilities. For
example, diffe. ent cost components
were used for the two sets of facilities
in the comparison. In addition, it is
likely that the universe of the state's
correctional facilities reflected
wide-ranging differences concerning
inmate populations and services.

Due to methodological limitations,
conclusions could not be reached by
comparing the community
correctional facilities with two state
facilities. For example, the results
could not be generalized to the
inmate or staff populations of the
faciliies because small, nonrandom
samples were used.

There was little difference in the
average daily operational costs per
inmate across the three

facilities— $35.39 for the private
facility, versus $34.90 and $35.45,
respectively, /or the two public
facilities.

There was no difference in quality of
service between the private and
public facilities.

The average daily operational cost's
per inmate for the private facility
($33.61) were slightly lower than
such costs for the two public facilities
($35.8? and $35.28, respectively).

(continued)
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Study citation

Description of Studies Comparing Private
and Public Prisonj

Evaluation parameters

Operational costs of three

rr jliticustody facilities in Louisiana
(two private and one state-run) for
males were studied.

Projected data for July 1995 through
June 1996 were analyzed.

Operational costs of a Washington
state prison were compared with the
costs for one Tennessee state prison
and a Louisiana state prison.

Data analyzed for Washington state
covered calendar year 1995; time
frames for Tennessee and Louisiana
data are mentioned above.

Construction costs were studied.

The estimated costs for Washington
state to construct a planned
multicustody public prison for males
were compared with a private
company's costs for constructing a
similar facility in Florida.

Data analyzed for Washington state
were based on projected July 1998
cost figures; and data analyzed for
the Florida facility were based on
projected July 1998 cost figures.

Quiality of service was studied.

Three multicustody male facilities in
Tennessee (mentioned above), three
multicustody male facilities in
Louisiana (mentioned above), and
two multicustody male facilities in
Washington were compared.

Data analyzed for Tennessee
covered 1994 (for review of
institutional records) and 1995 (for
on-site visits); data analyzed for,
Louisiana covered 1995; data
analyzed for Washington ¢ "' *cd
1995.

Reported results

The average daily operational costs
per inmate for the two private
facilities were $23.75 and $23.34,
respectively, compared with $23.55
for the public facility.

The average daily operational costs
per inmate for the Washington facility
($44.52) were higher than such costs
for the Tennessee and Louisiana
facilities ($37.07 and $24.04,
respectively).

The estimated cost per bed for the
Washington state facility ($60,400)
was approximately double the
estimated cost per bed for the Florida
facility ($33,900).

Site visits showed that all prisons
were “clean and appeared to be
orderly,” Additional data indicated
that the prisons generally were
similar regarding quality of service.-
However, the Washington facilities
had more counselors per inmate than
the Tennessee and Louisiana

facilities.

Source: GAO summary of information reported in the cited studies.
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and Public Prisons

Conducted by the Texas SunsetAdvisoiy Commission, this study involved
a comparative assessmentofoperational costs; an em pirical assessmento f
quality ofservice was notconducted. The actual costs of operating four
privately managed prerelease minimum -security facilities (500 beds each)
for male prisoners were compared w ith the estimated costs ofoperating
similarbut “hypothetical” public facilities in Jie state of Texas. Two ofthe
fourprerelease facilities were managed by Corrections Corporation of
America, and the othertwo were managed by Wackenhut Corrections

Corporation.

The study considered directand indirect costs to compute operational
costs for private and public sector management ofthe prerelease facilities.
Directcostsincluded items such as salaries and fringe benefits, food,

m edical sendees, utilities, and supplies. Also, the study recognized that
another direct costwould be the expense ofhaving state corrections
agency staffon-site to monitorthe contractor's performance. Indirect
costs included salaries and expenses for corrections department executive
personnel, an annualauditoffacilities, and “other adm inistration items”
attributable to the private or state facilities. Construction costs were
excluded because the state built the private facilities. Also, the study did
notinclude depreciation expenses and capital outlays, but e'ebtservice for

construction was ir eluded.

The study concluded thatthe state achieved savings from the privatized
facilities. Based on requirements specified in state statute, the state
estimated the costs ofoperating sim ilar state-run prerelease facilities.
Specifically, because similar state-run facilities did not exist, the state
estimated the costs ofoperating hypothetical state-run prerelease
facilities. Contractprovisions stipulated that contractors would receive at
least 10 percentless than the estimated costs for the state to operate each
facility.1Therefore, in a sense, 10-percent “savings” to the state was
guaranteed. Costdata for fiscalyear 1990 were analyzed. The state
estimated that the privatized facilities achieved 14-to 15-percent cost
savings (taking into consideration tax revenues paid to state and local

'"Texas state statutory provisions authorise the Texas Department of Corrections to contract with
private vendors and county commissioners to finance, construct, operate, maintain, or manage secure
correctional facilities. The provisions establish guidelines by which the state car. enter into a contract
forsuch services. Arm. ng other things, the provisions specify that a contract proposal must provide the
state with a savings of at least 10 percent below the costs of similar state-operated facilities.
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Description of Studies Comparing Private

and Public Prisons

authorities)2compared w ith hypothetically equivalent state-run facilities.
The average daily operational costs perinm ate for the private facilities
were $36.76. Because o fstaffing and construction differences between the
contractors, separate costs were estimated for the hypothetical state
operation ofafacility for each contractor. The estimated average daily
operational costs perinmate furthe hypothetical state-run facilities were
$42.70 for one contractor and $43.13 for the ether. However, because the
state did not operate any prerelease facilities nor did any ofits existing
facilities have prerelease components, the cost estimates for the state-run
facilities were notbased on actual state experience. The method assumed
no unanticipated changesin components such as salary and other
expenses. Thus, an errorin one or more assumption could have resulted in
different cost estimates, changing the size or even the direction of
estimated differences in private versus public management costs.

An empirical assessmentofthe quality ofservice was notconducted due
to the absence ofcom paraui, state facilities. P wever, the study noted
thattwo ofthe fourprivate facilities had receiv id aca accreditation, and
the othertwo were stillinvolved in the accreditation process. Additionally,
the study noted thatall four facilities were in general compliance with 11
ofthe 16 mandates ofcourtrulings applicable to Texas prisons.

Funded by the Department ofJustice’s National Institute ofJustice,
Bureau of Prisons, and N«Jionallnstitute of Corrections, this study, ofthe

five we reviewed, made the mostsystem atic effortto address quality of
service. However, a detailed costanalysis was notincluded. The study
compared three multicustody (minimum-to maximum-security) women'’s
facilities— aprivately run facility and a state-run facility in New Mexico
and a federal facility in WestVirginia— across eightdimensions ofquality.3

“According to the Texas study, the private prisons have paid an estimated $400,000 per prison in state
an Jlocal sales taxes and payments in lieu of property taxes. The study noted that because the state
owned the prisons, property taxes were not assessed. Rather, the private contractor paid the local
taxing authorities an annual amount, which generally approximated the taxes that would have been

owed if the property were privately owred.

The New Mexico study used a ‘confinement model” of imprisonment to develop quality assessment
criteria The model defined eight distinct dimensions or performance measures on which to evaluate
the quality of a correctional facility. According to the study, these dimensions are based on the
premise that <v nfinement ‘carries with it an obligation to meet the basic needs of prisoners ata
reasonable standard of decency," including standards to evaluate health care, safety, sanitation, and
nutrition, as well as constitutional standards to ensure due process and fairness. Examples of those
dimensions are (1) security (e.g., facility design and security procedures); (2) safety (eg, personal
ir\juiy and harm); (3) order (e.g, discipline and control standards); (4) care (eg., he Jth care and
counseling); (5) activity (e.g, work and training programs); (6) justice (eg, discipline and grievance
procedures); (7) conditions (e.g., food services); and (8) management (eg, staffturnover andjob

satisfaction).
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Data analyzed for the private facility covered June 1989 through November
1989, data for the state facility covered June 1988 through November 1988,
and data forthe federal facility covered December 1987 through May 1988.

The study recognized, atleastindirectly, that differences among the
facilities regarding age, architecture, and inmate programs made
comparisons somewhatdifficultto interpret For example, the private
facility was new, the state facility was 4 years old, and the federal facility
was about 60 years old. The respective inmate populations were 170
(private), 143 (state), and 814 (federal). The inmates atthe New Mexico
facilities were nearly sim ilfir with respectto characteristics ofage, race,
and offense type. However, they differed from the federalinmates in race
and offense type. The study indicated that one ofthe factors enhancing the
comparability ofthe two New Mexico institutions was that both were
applying for accreditation by the American Correctional Association (aca).
However, aca officials told us thataca accreditation means thatonly
minimum standards are met, and since there can be wide variations among
facilities in exceeding minimum standards, accreditation should not be
used to assume thattwo or more facilities are comparable.

In assessing and comparing the quality ofservice atthe three facilities, the
study derived multiple indica. ors for each ofeight quality dimensions.

D ata sources for all three facilities included various institutionalrecords,4
such asincident and disciplinary reports aswellaswork and education
records. Also, staffsurveys were conducted at all three facilities, and
inmate surveys were conducte*l atthe private and the state facilities. In
total, the study made 595 comparisons among the institutions using 333
inoicators. All ofthe indicators were available for the private and state
prisons, while 131 indicators were available for the federal prisons. Thus,
the study made three-way comparisons for 131 ofthe 333 indicators and
two-way comparisons (private/state) for 202 ofthe indicators.

The study concluded, generally, that “the private prison ‘outperformed’the
state and federal prisons, often by quite substantial margins, across nearly
all dimensions.” It noted, however, thatresults varied by data source. For
example, contrary to other sources u'-ed in the study, inmate survey data
showed chatthe state facility “outperformed” the private facility in every
dimension except “activity” (e.g., work and training programs).

W hile the study did notinclude a detailed analysis ofoperational costs, it
suggested thatthe better performance ofthe private facility was

*The study noted that fewer official records were collected for the federal prisoa
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accomplished atlower cost However, the study offered little evidence to
supportthis assertion. Forinstance, the full report consisted o f 291 pages,
with only 2 pages devoted to costs. W ithoutproviding any detailed
analysis, the reportnoted that the average daily operational costs per
inmate for the private facility were $69.75in fiscalyear 1989-1990, the
average daily costs ofhousing an inmate in federal facilities (nationwide)
were $39.67 in 1988, the average daily costs for New Mexico state facilities
(statewide) were $68.00 in 1988, and the average daily costs for the
particular state facility studied were $80.00 in fiscal years 1988-1989.
Although no detailed costanalysis was attempted, the study appeared to
base the perception oflower costs ofprivate facilities on the factthat
“financial analysts in the New Mexico Corrections Departmentbelieved
thatthe [private] contractwas saving the state money."

Conducted by California State University, this study was neither
supportive nor critical ofprivate facilities. To assess costs and quality of
service, the study compared three for-profitcommunity correctional
facilities for males— one privately managed (medium-security) and two
publicly managed by local governments (one low-to medium-security and
one high-security).5Specifically, the study compared the three facilities

w ith one anotherand with other state correctional facilities. Both
operational and construction costs were included in the comparison ofthe
three facilities with one another. The statewide comparison did not
include construction costs for the California Departmentof Corrections
facilities. Also, the study attempted to compare the quality ofservice ofthe
three facilities with two other California Departmentof Corrections

facilities.

The three community correctional facilities were generally comparable.
Forinstance, the inmates were nearly similar with respectto
characteristics ofage, race, and offender status. However, one ofthe
public facilities had a greater percentage ofdrug offenders6and Anglo- and
African-American inmates and a smaller percentage ofEispanics. The
private facility housed 400 inmates, compared with about420 and about
450 housed atthe public facilities. For the period studied, the numberof
admissions was 1,498 for the private facility versos 392 and 1,073,

RCorrectional facilities that are operated ior-profit by a pri'.ate corporation under contract with the
California Department of Corrections are referred to a- private proprietary facilities.” Correctional
facilities that are operated for-profit by local government agencies under contract with the California

Department of Corrections are referred to as “public proprietary .acilitiej."

ThLs public community correctional facility housed narcotics offenders who were sentenced under a
“civil addict program”and subsequently violated parole
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