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CSHB 33 (L&C)
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AMENDMENT
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The Honorable Norman Rokebeig
Chairman, Labor & Commerce Committee
House of Representatives

State Capitol, Rm. 24

Juneau, Alaska 99801

Dear Representative Rokeberg:

The Department of Commerce and Economic Development supports the passage of
CSHB 33 (L&C) (“HB 33”), which addresses several key issues of concern to Alaskans
involved in real estate transactions. The hill provides for the regulation of Community
Association Managers by requiring them to hold a real estate license with specific
bonding and trust accounting requirements for handling community association funds.
This will help protect community associations fnm financial loss. HB 33 strengthens
enforcement by allowing civil fines for unlicensea practice of real estate and defining
what constitutes a conflict of interest. The bill also reduces unregulated real estate
activity by prohibiting the payment of any portion of a real estate commission to any
unlicensed person either in Alaska or in another state.

The Department appreciates your introduction of House Bill 33 and asks for its favorable
consideration by the Legislature.

Sincerely,

Deborah B. Sedwick
Commissioner
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AMENDMENT

OFFERED IN THE HOUSE

TO: CSHB33 (L&C)
Page 30, line 28 following “dealer’s license”
Insert new subsection to read:

(2D the management bv a natural person of property for another person without a
fee, other than the reimbursement of expenses
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AMENDMENT

OFFERED IN THE HOUSE

T0: CSHB33 (L&C)
Page 30, line 28 following “dealer’s license”
Insert new subsection to read:

(21) the management by a natural person of property for another person without a
fee, other than the reimbursement of expenses
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The Honorable Norman Rokeberg
Chairman, Labor & Commerce Committee
House of Representatives

Capitol, Rm. 24
uneau, Alaska 99801

Dear Representative Rokeberg:

The Department of Commerce and Economic Development supports the passage of
CSHB 33 (L&C) (“HB 33"), which addresses several key issues of concern to Alaskans
involved in re lestate transactions. The bill provides for the requlation of Community
Association Managers by requiring them to hold a real estate license with specific
bonding and trust accounting requirements for handling community association funds.
This will help protect community associations from financial loss. HB 33 strengthens
enforcement by allowing civil fines for unlicensed practice of real estate and defining
what constitutes a conflict of interest. The bill also reduces unregulated real estate
activity by prohibiting the payment of any portion of a real estate commission to any
unlicensed person either in Alaska orin another state.

The Department appreciates your introduction of House Bill 33 and asks for its favorable
consideration by the Legislature.

Sincerely,

MXAreborah B. Sedwick
Commissioner
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January 29, 1998 VIATELECOPIER
(907) 465-2040

Honorable Norman Rokeberg

Representative. House District 11

Alaska State Legislature

Alaska State Capitol

Juneau. Alaska 99801-1182

Re: House Bill 33
Dear Representative Rokeberg:

In accordance with our discussion, we propose the following amendments to House
Bill 33:

1. Fidelity Bond. The fidelity bond section on Page 11 should be

eliminated in its entirety. The risk of loss for embezzlement is no different
between managed and self-managed condominium associations. Reserve
accounts and operating accounts would be the same in any event and
embezzlement is at least if not more like'y to occur in an unregulated, self-
managed environment. The present version of House Bill 33 avoids "forcing"
a bonding requirement on all associations but does in fact "force” bonding
expenses on ail managed associations. We believe bonding is a prudent
management practice, although there is no reason to impose this as a
selective requirement on associations using managers.

Fidelity bonding is not for the managers' benefit, and in fact we have
been told that managers cannot obtain bonding to insure themselves against
their own dishonesty. The insurance policy would have to run to the
association, protecting it from embezzlement of the manager, board
members, treasurer, or other named employees. Because this insurance
should be carried bv the association, we do not believe the requirement
should exist in a manager licensing bill. If bonding is deemed necessary, it
should be in the Uniform Common Interest Ownership Act arid should apply

to all associations.

The situation is analogous to a vehicle insurance law restricted only to
vehicles driven by a chauffeur. While liability insurance may protect the
chauffeur from personal lawsuits (much like errors and omissions insurance
for an association manager), collision insurance protects the owner’s vehicle
(much like fidelity bonding would protect the association's assets). ltwould be
ludicrous to require chauffeurs to purchase collision insurance protection for
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Honorable K« —non Rokeberg
January 28, 1988
Page 3

Section 29 (Pag* 19)oi'toa  espressty define* INe sfejaSons presenting a "conNct
of mtereaT which mutt be disctoer]. VUe suggest  sirth category tor dfcefesure wtwn a
licensee 'reoawes compensation tor association manac[;ement whfle wpuMneouaiy
eng.a%ed as a properly manager tor one cr more of the unto wfehte to* aaaooebon "The
«hoiAJ be inserted at line 15 Pipe 19. Thi# avoids probtom* of « property manager
nMM e*tCd rap*** beneflBng a perttn tor unit white jumutoneously being fn toe position of
malanQ decisions or recomrmndabons concermn% tone repair* on behcrff of ttwi
enodetton. There tm tftuabon wtoere at partea can benefit from toe "dual rotes," although

toR disclosure ahould be required.

Finalg, wa ask that toe Ianguag7e *, ochng through te board of directors,' be added
after toew d "menagemerrfon Line 7, Raor. *5. This would clarify that surety fund daims
may Qffy be Nad Dby toe association *eff, acting through its board of directors.
Homeowners t¥p|cafty confuse rights held ty “the association™ with took own rights, and
fnvotous filings from disgnsteed owners oould ctoentese be axpocted.

Norm, we sinoerety appreciate your efforts to invoke CAJ in toe legtetetrve process
and meet our concerns. As discussed. CATs national board of director* has a standing
policy opposed to licensing of manager* as real estate brokers. VWite our board of directors
Is unanimously in favor of your W with these changes, there is some question whether our
_Iocal,chaf)ter may be required to adopt an ‘otftdaT neutral position regarqu toe fail vrfwle
irtelvidually (w"jporbng it. Ve are still in toe proces* of sorting this out. but wilt make every
effort to show our support.

Community Associations Institute
Greater Ateska Chapter

Shane J. Osowski, President

,Co-Chairperson
LogJabrthte Committee
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Section 44. Hearing costs. Amends to provide that Commission may charge
surety fund for costs of hearing on claim for reimbursement. Mandates that the
Commission deposit into the surety fund any amounts recovered for these costs

from the licensee.

Section 45. Payment of small claims judgment. Amends to provide that
Commission shall make an award from the fund of any outstanding portion of a
small claims judgment on receipt of a copy of the final judgment, an affidavit from
the claimant stating that more than 30 days have elapsed since the judgment
became final and that the responsible licensee has not yet satisfied the
judgment.

Section 46. Maximum liability. Minor language changes.
Section 47. Right to subrogation. Minor language.

Section 48. Exceptions: Amends and adds new exceptions. Previsions of this
chapter that require licensure do not apply to:

(1) AMENDED: person may manage or make real estate
transaction on with respect to real estate person owns or is
seeking to own so long as the compensation the person
receives does not include any portion of the commission or
other compensation paid to a real estate licensee in the
transaction.

2 attorney in fact under power of attorney may accomplish a
specific real estate transaction: may not act as such for more
than two transactions in a calendar year (current law);

(3) Lawyer performing duties as lawyer (current):

(4) Public official in conduct of official duties (current);

(5) Person acting as receiver, trustee, administrator, executor,
or guardian (current);

(6) Person acting under court order (current);

(7) Person acting under authority of a will or trust (current);

(8 Person dealing in mineral rights transactions (current);

(99 AMENDED: an employee of domestic or foreign
corporation, general or limited partnership, or limited liability
company, when performing duties incidental to regular
course of business; does not apply to person employed by
these entities who performs either as a vocation or for
compensation if the amount of such compensation is
dependent upon or related to value of real estate.

(10) Resident manager (current)

(11) NEW: bookkeeper or accountant performing bookkeeping or
accounting functions;
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(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

NEW: secretary or receptionist in real estate office who
accepts rent or association fees and provides written receipt
for same;

NEW: tradesmen or vendors of services performing
maintenance and repair functions;

NEW: employee of real estate firm or property owner who
delivers or accepts a real estate contract or application, or
related amendment, to or from another person;

NEW, individual assisting in performance of real estate
activities by carrying out administration, clerical, or
maintenance tasks;

NEW: person managing a total of four or fewer residential
units for others;

NEW: resident owner of a unit in property organized under
AS 34.07 or AS 34.08 who is a member of a self-managed
community association;

NEW: developer of community association while that
developer owns at least 51 percent of association;

NEW: attorney in fact acting for a relative under a power of
attorney. Relative means: spouse, great grandparent,
grandparent, parent, uncle, aunt, sibling child, nephew,
niece, grandchild, or great grandchild by the whole or half
blood or by marriage but does not include a relative who is
only related through a step relationship such as a
stepbrother or the child of a step brother but does include a
stepchild; or

NEW: mobile home deaier licensed under AS 08.67
performing within the scope of the dealer’s license.

Section 49. Definitions. New subsection (b) indicating that while a person may
be exempt from licensure, that person is not exempt from AS 08.88.401 (3)(1)

(See Section 34).

Section 50. Definitions: Amends definition of "commission" to mean Real
Estate Commission except wh”re the context indicates that it refers to a fee paid

for personal services.

Section 51. Definitions. Amends definition of "real estate" to state that such
term does not include a unit in a hotel, motel, boarding house, rooming house, or
other transient lodging facility, or a unit in a warehouse, mini-storage facility or
other facility the function of which is limited to warehousing purposes.

Section 52. Definitions: Amends definition of "resident manager" to indicate
that a resident manager resides on rented or leased real property or on
contiguous property owned by the same owner, manages the property for the
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benefit of another person, and is either employed by the owner of the real estate
or employed by, or under contract with, a real estate licensee.

Section 53. Definitions. Adds new definitions for:

“Community association management": activity undertaken for an
owners’ association with regard to property organized under AS 34.07 or 34.08
under an agreement in exchange for a fee, commission or other valuable
consideration.

“Employ”, "employing,” "employs", "employed", "employee”,
“‘employees”, and “employrm*.*" include being an independent contract with an
employer.

"Knowingly" means same as AS 11.81.900(a). AS 11.81.900(a)(2)
states:

A person acts "knowingly" with respect to conduct or to a
circumstance described by a provision of law defining an
offense when the person is aware that the conduct is of that
nature or that the circumstance exir's; when knowledge of
the existence of a particular fact is an element of an offense,
that knowledge is established if a person is aware of a
substantial probability of its existence, unless the person
actually believes it does not exist; a person who is unaware
of conduct or a circumstance of which the person should
have been aware had that person not been intoxicated acts
knowingly with respect to that conduct or circumstance;

"mobile" home has the meaning given in 08.67.080, which states in

part;

(3) "mobile home" means a vehicle designed and equipped
or human habitation, and that may only be moved by another
motor vehicle when authorized by permit.

“Pnperty management": activity undertaken for another with
regard to real property under an agreement in exchange for a fee, commission or
other valuable consideration.

"Real estate licensee": Person who holds license under this
chapter; includes broker unless context clearly excludes brokers

"Real estate transaction:" (1) sales means transfer or attempted
transfer of interest in a mobile home or real property, an act conducted as result
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of or in pursuit of a contract to transfer interest in a mobile home or a unit of real
property, or act conducted in attempt to obtain a contract to market real property.

2 property manager:
mobile home or a unit of real property including collect of rent from a tenant of a
mobile home or a unit of rented or leased property, attempt to rent or lease a
mobile home or a unit of real property, an attempt to collect rent from tenant of a
mobile home or rented or leased real property, or an act conducted as a result of
or in pursuit of a contract to manage a unit of leased or rented real property or a
mobile home.

(€)) community association r

collect or attempted collection of dues from unit owner or an activity conducted
as a result of or in pursuit of a contract with a community association to manage
the affairs of that association.

Section 54. Repeals AS 08.88.111 (Commission regulations with regard to
examinations).

Section 55. Transitional provision. Person may practice community
association management without a license under this chapter until January 1,

1999.

Section 56. Regulations. Permits Commission to adopt regulations before the
effective date of Section 7.

Section 57. Revisor’s instruction: Wherever “salesman" appears, it shall be
read as "salesperson".

Section 58. Effective date for 08.88.091 (f) and (g). See section 7.

Section 59. Effective date for all other sections. Immediate.
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AMENDMENT

OFFERED IN THE HOUSE

TO: CSHB 33 (L&C)

Page 13, line 1
AFTER: "subdivisions,"
INSERT: “‘common interest communities,"

Page 18, line 22

AFTER: "conduct an investigation"

INSERT: ; (4) shall immediately deposit all community association
funds in either a reserve or operating account belonging to
the association:

(5) shall not commingle funds of any association with other
associations or with the licensee’s funds

Page 31, line 31

AFTER: "board of directors;"

INSERT: "community association operation account” means an
account in a financial institution maintained in the name of a
particular community association. Proceeds from periodic
community association assessments shall be deposited in he
operating account, although excess funds not required to meet
budgeted expenditures within a three (3) month period shall be
transferred to a community association reserve account as soon as

practical:

“community association reserve account” means an account
in a financial institution maintained in the name of a particular
community association containing proceeds reserved for the
expected replacement cost of improvements within the community
association or other future uses;



AMENDMENT

OFFERED IN THE HOUSE

TO:

Page 2, line 9:
AFTER:
DELETE:
INSERT:

Page 5, line 24
AFTER:
INSERT:

Page 5, line 30
AFTER:
DELETE:

CHANGE:

Page 7, line 9:
AFTER:
‘ DELETE:

Page 7, line 9
AFTER:
INSERT:

Page 9, line 6
AFTER:
INSERT:

CSHB 33 (L&C)

“negotiate terms":
HO fl
llforll

"The commission shall approve"
“or disapprove"

“requirements for”
“each type o f
"license" to "licenses”

“assist in"
“or communicate with"

“procuring o f
“or communicate with”

‘PARTNERSHIP]."
Unless the broker fails to renew the license or unless the

broker’s license is suspended or revoked, the broker’s license
continues in effect as long as the broker is an owner of a real estate
business.

Page 11, line 30
AFTER:
INSERT:

“business purpose”
"unless that person is also licensed as a broker, associate

broker, or salesperson under other sections of this chapter”



Page 12, line 9
AFTER:
INSERT:

"force."

“The commission may grant exemptions from this section if
the commission determines that the community association managers is

otherwise covered or that such coverage is unavailable.

Page 13, line 4
AFTER:
DELETE:

Page 17, line 2:
AFTER:
DELETE:
INSERT:

"standards,"

"nonprofit corporation creation and operations"

"broker’s authorized"
Hagent”
“representative”

Page 17, lines 10,11, and 14

AFTER:
DELETE:
INSERT:

Page 18, line 4
AFTER:
DELETE:
INSERT:

Page 18, line 31
AFTER:
INSERT:

“listings”
Hand”
Hor"

"account in a"
Ilbankll
“financial institution"

"When"

a

Page 19, lines 3and 5

AFTER:
DELETE:
INSERT:

Page 24, line 26
AFTER:
INSERT:

Page 24, line 28
DELETE:

Page 24, line 29
DELETE:
AFTER:
INSERT:

"listings”
lland”
llor”

“trust funds or"
"conversion o f

"real estate”

LICENSED UNDER THIS CHAPTER]
"SALESMAN"
] licensed under this chapter



Page 32, line 7
AFTER: "regard to"
DELETE: "a mobile home or”

Page 32, line 10
AFTER: "management o f
DELETE: "mobile homes or”

Page 32, lines 21, 22, 23, 24, and 26:
AFTER: “real property”
DELETE: "or a mobile home”
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Condo assdciation manager took at least$. . - < o o
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Condominium manager Bon*
aid W. Thornton stood in court
Monday, faced some ol (lie
people 'whore money he cmbcz-
tlea and said, ”1 do deserve
time” In prison.

Superior Court Judge Mil-
ton Souter gave it to him: n
five-year prison sentence.

Thornton had pleaded no
contest to one felony count of
theft. The owner of Frontier
Management Inc. admitted in
court tilings that he emheuled
at least $423,610 from 17 An-
chorage condominium associa-

tions he managed.

Thomlon’s thefts totaled
$570,200 from 10 associations
in all, said assistant district
attorney James Fayclto. Given
the discrepancy In those
amounts, the judge Monday
postponed setting restitution
that Thornton rnunl_pa%/.

But the fudge said he was
pessimistic (hat the homeown-
ers’ associations will recoup
much. '‘Ifes not going to be

able to pay thJ* off, short of,

winning the New York Stale
lottery.” Souter said. )

"Until the day | die [ will
try to make restitution to the

associations. I'm sorry. 1 am
truly sorry,” Thornton told the
25 or so former clients who
filled nearly every seat in tho
courtroom.

Thornton will be eligible for
parole offer 20 months, Fay-
ette said.

Thornton was n wdi-likcd,
trusted JTonogcr who ran the
day-to-day affairs and finances
ol condominium associations
around town, lds former cli-
ents soy. A condo association
collects’ dues each month from
condominium owners in a de-

Ploasfl soo Page 1M, CONDO

.SECTION D

MMMWIMnvPaa.
Ron Thomtoa le sentenced
Monday lo fiVa yoars In state
Superior Court.



CONDO: Judge gives - -year sentence

[ Continued from Papa IM |

veionment. Hid association
decides how to spend tb*
money — on landscaping,
snow plowing, roof repair*,
etc. — to benefit all the
owners. Sometimes associ-
ations manage the money
thems Jveb; sometimes
they hire professional tnan-
mgers like Thornton.

In Thornton's case, he
often had the power to S|%h
checks, and embezzled the
money in part by writing
checksfor work never done
and falsifying the financial
reports he gave the associa-
tions, according to prosecu-
tors and the victims.

Thornton's thefts were
uncovered by Loren Tnft,
president of Goldleaf Ter-
racc on Strawberry -Road
in South Anchorage, Taft
started looking for money
in a reserve account to
Saint (he condo units. But

le cash wasn't there.

Taft snld when he in-
milred about the money.
Thornton replied, “Don’t
worry, the funds will he
there.”

Taft went to the associa-
tion’s auditor. There
found out that even tbougV
the association has_been
audited each year, Thorn-
ton. never passed those au-
dits to the board.

As they cobbled together
a financial picture. Taft
and the auditor saw that
money was missing. All
told the association lost
19,750 since January 1092,
according to documents
filed in court.

Knik Arms, downtown,
got hit hardest of all. The
coudo claims Thornton
took $119,000. although
Thornton estimated tire
amount al 189,000, accord-
ing to papers his lawyer
filed In court.

Throughout It all, Thorn-
ton offered apologies but
no excuses for his actions,
be and his lawyer, Joe Jo
sepbson, said. ...

Thornton’s estory goes
like thb. fu 1903. his wife
left him for another man,
according to papers Joseph-
son filed. *

Following that breakup,
Thornton embarked on

=
>

ath at self-destructive be-
avior, Josephson told the
court. "It was Inevitable
that be be found out. |
think he ewanted to be
found, out, In a way," Jo-
sephson said.

hornton took up with a
woman and invested heavi-
ly In her businesses, paid
hHer medical debts and took
her on trips, AH told,
Thornton Sﬁent about
$359,000 on her and her-
companies, according to Jo-
septuon’s document*.

Even Joieph3on said the
woman, who Is no longer
with Thornton, didn’t
speak to the why of the
crime.

"That’s not a real ex-
cuse, that's juit a soap
opera." )

Souter was incredulous.
"1 can understand $25,000,"
the judge said, "But not
* 42C,00Cl!pluS-dollars- This Is
not understandable.”

Where Is the money
now? Fayette the prosecu-
tor said Thornton had' no
assets that he or the police
could find.
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w TONY KNOWLES, GOVERNOR
3601CSTREET.SUITE 722
DEPARTMENT OF COMMERCE AND ANCHORAGE. AL ASKA 99503-5986
ECONOMIC DEVELOPMENT PHONE (907)269-8160
e
DIVISION OF OCCUPATIONAL LICENSING E-MAIL UcMseQcommefiv. state, aK us

February 6, 1998

. FEB - fi 1908
Representative Norman Rokeberg ° 33U
Chairman, Labor & Commerce Committee
House of Representatives

State Capitol

Juneau, AK 99801

Dear Rep. Rokeberg,

The Real Estate Commission voted to support HB33 at a teleconferenced meeting held
on January 28, 1998. They were aware of the amendments being considered by the
House Labor and Commerce Committee later that same day. The amendments which
were adopted by your committee and incorporated into CSH333 are amendments which
they also supported.

In their discussion, the members expressed specific support for:
1) the proposed provisions of AS 08.88.167 which would enable civil penalties

to be imposed by the Real Estate Commission on persons practicing without a
license after an administrative hearing;

2) the new sections [ (e), (f), & (g)] in AS 08.88.401;

3) the provisions throughout the bill relative to the licensing of community
association managers.

The Commission appreciates your efforts and cooperation with the agency and the
industry to address the licensing issues contained in HB33.

Yours truly,

Ruth Blackwell, Chair
Real Estate Commission
cc: REC Members

Catherine Reardon, Director
Division of Occupational Licensing



ALASKA STATELEGISLATURE

House of Representatives

COMMITTEE ASSIGNMENTS: INTERIM
71%VVESTATH AVENUE, SUITE *40
LABOR & COMMERCE COMMITTEE. CHAIRMAN ANCHORAGE, AK 99501
SPECIAL COMMITTEE ON OIL | GAS, MEMBER PHONE: (907)25(4191
JUDICIARY COMMITTEE. MEMBER FAX:  (907)25(-291f
CORRECTIONS BUDGET SUBCOMMITTEE MEMBER
ADMINISTRATION BUDGET SUBCOMMITTEE .MEMBER SESSION:
HESS BUDGET SUBCOMMITTEE, MEMBER STATE CAPITOL
JUNEAU, AK 99(01-1182
PHONE: '(907) 4854988
FAX:  (907)4*5-2040
Representative Norman Rokeberg
MEMORANDUM
TO: House Labor & Commerce Committee ty*mbers Z' f
FROM: Representative Norman Rokeberg
DATE: January 23, 1998 /
RE: House Bill 33

Affinity Groups
For your information, attached are the following:

A "The downside of affinity deals" from April 1097 Alaska Real Estate News

B: October 23, 1997 Legal Services Opinion on "Regulation of the Real Estate
Commission regarding disclosure of certain rebates” by Tamara Brandt Cook

C: October 28,1997 letter from me to Attorney General Botelho

D: “Commission payment disclosures: Why do we care” from November 1997
Alaska Real Estate News

E December 1,1997 letter to Alaska Real Estate Commission from law offices of
Young & Feldman concerning "Legality of Referral Fees in Alaska”

F: December 3,1997 Legal Services Opinion addressed to Rep. Ryan from Terri
Lauterbach concerning “Real Estate Practices".

G. December 18,1997 letter from Assistant Attorney General Gayle Horetski
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Who'sin control? Who really benefits? Who takes the heatifitfails?

Free offers of frequent flyer points,
discounts on products or services,
or dollars to sp* d at wholesale
dubs are becon. ig increasingly
common in real estate, apparently
with little thoughttoward how they
impactthe consumer and others in
the deaL

Lets take a look at several ex-
amples and determine who is
benefitting: the consumer, the bro-
ker, or the third-party company?

Example A

A typical sale goes like this: A
consumer wants to sell her house
arid a neighbor refers her to a re-
alty company. The broker charges
a 6% fee, but the seller feels it will
be worth it knowing she will get
the attention andserviceshe needs.
The broker sets the process rolling,
and the sale of her home lives up to
the quality reputation the office
has worked to maintain.

Intheend, the consumer receives a
597,000 contract just slighdy less
than the asking price of 5100,000.
The broker receives 55,820 for ser-
vices. The consumer nets out
591,220.

4

Example B

Now let's change the scenario: An-
other consumer also has a house to
sell, but she sees an ad that says
she'll get 5440 "club dollars" just
for listing her house through a par-
ticular wholesale shoppers dub.

The dub, of course, doesn't list the
house. It has an arrangement with
areal estate company to handle the
sale.

The seller has all sorts of things she
wants to buy for her next home, so
she is really exdted about receiv-
ing 5440 in "fun" money. In fact,
she is so excited, she forgets to get
details about the real estate firm. It
seems like a bonus without any
effort on her part

Is she getting a good deal?

First, isshe really getting the 5440?
The answer is "no". Since the 5440
will be considered income, she will
pay 588 in income tax, assuming
her family is in the 20 percent tax
bracket Also,since wholesale club
dollars are not retail dollars, she is
not getting their full value. The
club really benefits because this is

by Suscn Heck-French

a deductible expense, and the dol-
lars are worth less to them.

The consumer, in this case, nets a
total of 592,660 (5912120 from the
house, plus the 5440 in taxable dol-
lars).

But let's not forget the broker. The
broker usually charges six percent,
butin this case the broker pays the
dub a 30 percent referral fee —
meaning thatsince thedub is pro-
viding the vehicle to obtain the
listing of the house, it gets about a
third of the commission. There-
fore, when the broker sells the
house for 597,000. and receives a
55,820 commission, 51.940 goes to
the dub. In hard dollars, the bro-
ker receives 53, 380 for the sale —
a four percent commission.

Example C

Another home owner wants to sell
a 5100,000 house, but elects to by-
pass the club promotion and go
back to the broker she's used be-
fore. They agTee to a five percent
commission. Taking the same
house with a 597,000 selling price,
the broker makes 54,750 in com-
mission. The seller nets ou 1592,250.
By negotiating, this homeowr’er
gets a better value than the affinity
deals could offer, and the broker
also benefits.

Example D

Our final 5100,000-home-selling
consumer sees an ad that offers
20.000 Frequent Flyer Points on an
airline ifshe lists her house with a
particular brokerage firm. That's
enough points for a free, cross-
country ticket to visit her family

April 1997AREN
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 0r465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Saward Street. Suite 409
Meil Stop 3101 Juneau. Alaska 99801-210S
MEMORANDUM October 23, 1997
SUBJECT: Regulation of the Real Estate Commission regarding disclosure of

certain rebates (Work Order No. 20-LSI 195)

TO: Representative Norman Rokeberg, Chair
House Labor and Commerce Committee
Attn: Janet Seitz

FROM: Tamara Brandt Cook nQy
Director ft

You have asked whether 12 AAC 64.130(4) adopted by the Real Estate Commission
conflicts with AS 08.88.161(5). In my opinion it does not. AS 08.88.161(5) provides:

Unless licensed as a real estate broker, associate real estate broker, or real
estate salesman, a natural person, foreign or domestic corporation, or
partnership, or limited partnership, or other entity may not...(5) assist in or
direct the procuring of prospective buyers or the negotiation of a transaction
which results or is calculated to result in the sale, exchange, rent, lease,
auction, or purchase of real estate...

The regulation at issue does not grant authority to pay an unlicensed person or receive
compensation from an unlicensed person in connection with a real estate transaction. Rather,
it is a disclosure requirement. 12 A.AC 64.130(4) provides:

The following acts, in addition to those specified elsewhere in this chapter,
are grounds for revocation or suspension ofa license:... (4) any payment or
receipt of any rebate or compensation from any licensee or any unlicensed
person, entity, or association in a real estate transaction without disclosing the
specific nacres and amounts, in writing, to the principals of that transaction
« at the time that the following documents are signed:

(A) the listing contract;

(B) the receipt and agreement to purchase;

(C) the settlement statement.

The rcgulaiion makes the failure to disclose certain payments by or to persons other than the
principals of a real estate transaction independent grounds for the revocation or suspension



Representative Norman Rokeberg. Chair
October 23, 19.97
Page 2

of a license regardless of whether the payments are, themselves, permitted under the law.
Obviously, the disclosure of payments could, in some circumstances, reveal a violation of
AS 08.88.401(b) which is a class A misdemeanor. That subsection states:

A person
(1) who is not a real estate broker licensed in this state may not accept

a fee or a commission for performance of an act for which a license is
required by this chapter except that a real estate broker validly licensed in
another state may accept a fee or commission or a portion of a fee or
commission for assisting a real estate broker licensed in this state in the
performance of an act for which a license is required by this chapter;

(2) who is a real estate salesman licensed in this state may not accept
a fee or commission for performance ofan act for which a license is required
by this chapter unless acceptance is authorized by the broker who employs

Lhe salesman.

TBC:qglc
97-383.glc



A laska State Legislature

HOUSE OF REPRESENTATIVES

Representative Nomen Rokeberg, Chairman

House Labor and Commerce Committee State Capitol
Llnﬁcr}gf%efoﬂg%ml ue Juneau, AK 99801-1182
Telephone: (907) 258-8191; FAX (907) 258-2916

ficial Business

October 28, 1997

Brucc Botelho. Attorney General
Department of Law

PO Box 110300

Juneau. AK 99811-0300

FAX: (907) 465-2075 (HARD COPY FOLLOWS VIA MAIL)

Dear Attorney General Botelho:

During its October 23, 1997, meeting regarding real estate licensing, the House
Labor and Commerce Committee discussed 12 AAC 64.130(4) as adopted by the

Real Estate Commission and AS 08.88.161(5).

This regulation was intended lo inform the public of allparties to a real estate
transaction and is specifically directedat home relocation companies and
firms that may wish to give a"rebate” back to members of an affinity group.

A controversy has developed because the present regulations regarding
referral fees and rebates seem to imply that affinity group rebates and/or
relocation company referral fees arc allowed under Alaska statute. I recently
received a legal opinion from our Legislative Counsel that it was prohibited
but the Real Estate Commission's understanding is that it is allowed as long as

the payment is disclosed.

Resolution of this conflict is urgent as the Real Estate Commission and
members of the real estate community are struggling with the interpretation
and implementation of this new regulation. Moreover, large national
corporations such as COSTCO arc presently interviewing real estate brokers for
participation in affinity group "rebates”, which | believe are prohibited by
law and, at the least, would have an extraordinarily negative impact on the

commerce of the state of Alaska.

give this matter your earliest attention.

Chairman, House Labor & Corr Committee

cc: Governor Knowles
Real Estate Commission
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Tony Knowles
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Volume 10

Timeto
renew!

Any license issued before No-
vember 3, 1997 must be re-
newed by January 31,1998, or
it will lapse.

If your license lapses, you are
NOT licensed to practice real
estate, and you cannot perform
any real estate activity until
your license has been rein-
stated. No exceptions. And
there is no grace period.

W hatore the fees?
Licensees applying for license
renewal will submit a fee of
5380. This includes the new
biennial license fee 0f5280 and
a 5100 surety fee.

Applicants for new licenses to
be issued after November 21,
1997, will pay $430. This in-
cludes a non-refundable 550
application fee, the new bien-
nial license fee of 5280 and a
5100 surety fee.

How long w illit take ?
Applications submitted by
December 31 will be pro-

cessed before January 31st.

Renewed license certificates
will be mailed to the broker of
(continued on page 7)

Jeffrey W. Bush
Acting Commissioner

November 1997

Catherine Reardon
Director

Number 2

Commission payment disclosures:
Whydo we care?

The demand for "referral fees" by
relocation companies is a source of
alarm for Alaska licensees.

These fees amount to 25-35% of
total commission fees in transac-
tions where cutomers or clients are
members of affinity groups.

Affinity groups may be groups of
employees of a large corporation,
government groups or other
groups with some association in
common.

Relocation companies contract
with organizations to assist their
employees or members who are
relocating from one geographic lo-
cation to another.

Relocation companies then often
have contracts with brokers
throughout the country, to which
the company refers members of
these affinity groups for the sale of
their existing homes and tne pur-
chase of new homes.

The company collects a referral fee
from the real estate broker at the
closing of the sale or purchase of a
member's home, which often
amounts to 25 - 35% of the commis-
sion on the transaction.

In order to gain more clients, relo-
cation companies may offer cash
rebates and/or cash discounts in

the form of frequent flyer miles to
consumers who use their services.

The rebates or discounts to con-
sumers come from the referral fees
the company collects after the sale
of the consumer's property. Thus,
in effect, the consumer receives a
portion of the real estate commis-
sion from the sale of the property.

The affinity groups in Alaska in-
clude British Petroleum, ARCO,
American Airlinesand Costco gen-
erally market the progTam to their
own members.

(contnued on page SJ

In this issue:

e A ffinity group
m arketing:
w hatis it?

e Fee changes

- Mobie home
dealers:re gister!

e Whyrequire E&O
insurance?



The concern of real estate brokers
in Alaska and elsewhere is that
they cannot provide the same ser-
vices for 35% less than it cost them
to provide those services before
the emergence of the relocation
companies.

Whyrequire disclosure?

The Alaska Real Estate Commis-
sion (AREC) is also concerned
about the financial health of bro-
kerages, and about the cost and
effect of such plans for consumers.

Itisclear thateventually the cost of
real estate services to consumers
would have to increase to provide
commissions toan additional party
in the transaction. Consumers are
generally not aware of the price
they ae paying for the minimal
benefit they receive.

It's a natonalproblem .

If it's any consolation, the same
concerns were expressed by regu-
lators and practitioners from across
the country at a recent meeting of
the Association of Real Estate Li-
cense Law Officials (ARELLO).
ARELLO has set up a special task
force to look for solutions to the
problem.

AREC has already taken action to
ensure thatconsumers are advised

ofexactly whatcommission money
is being paid to whom in connec-
tion with real estate transactions in
thisstate. EffectiveJune28,12AAC
64.130 says:

"12 AAC 64.130 GROUNDS FOR
REVOCATIONORSUSPENSION.
Thefollowing acts, in addition to those
specified elsnuhere in the chapter, are
groundsfor revocation or suspension
ofa license:

(4) any payment or receipt of any
rebate or compensation from any lic-
ensee or any unlicensed person, entity,
or association in a real estate transac-
tion without disclosing the specific
names and amounts, in writing, to the
principals of that transaction at the
time that thefollowing documents are
signed:

(A) the listing contract;

(B) the receipt and agreement to pur-
chase;

(C) the settlement statement.”

W ho!can the Com m ission
do byregulation ?

In an attempt to further clarify this
language, the Commission has no-
ticed its intent to reconsider the
regulation at its December meet-

ing.
Many licensees are not satisfied

with a requirement for disclosure,
but instead, want a prohibition on

FRANK & ERNEST® bv Bob Thaves

—\
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any such affinity group marketing
plans.

Many other states have attempted
to clarify statutes and regulations
to make it clear that payment of
any kind to unlicensed persons in
conjunction with a reales tate trans-
action is unlawful, The most cel-
ebrated regulatory revision to date
was accomplished by the Missis-
sippi Real Estate Commission
(MREC).

PHH VS.M REC

MREC passed a rule making it un-
lawful for a Mississippi licensee to
pay a referral fee to another real
estate licensee when they knew
that the second licensee intended
to pay a portion of that commis-
sion to an unlicensed individual.

Mississippi law already provided
its Commission power to revoke
or suspend a license of an indi-
vidual who paid any rebate, profit
or commission to an unlicensed
person.

The regulation further explained
that a licensee could not pay any
part of a fee, commission or other
compensation received in the
course of a transaction except to
another licensee through the

licensee's broker.
(contnuedonpage 6]
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Commission disclosure

In August ofthisyear, MREC added
another section to the regulation
stating: "No licensee shall know-
ingly pay a commission, or other
compensation to a licensed person
knowing that licensee will in turn
pay a portion or all of that which is
received to a person who does not
hold a real estate license."

PHH, a relocation company doing
business in Mississippi, sued the
Commission seeking an injunction
to prevent enforcement of the regu-
lation.

Both parties agreed that the rule as
amended prohibits the consumer
rebates offered by PHH as part of
its incentive program for affinity
group members.

Both parties moved for summary
judgment, agreeing that there were
no genuine issues of material fact
and that the case could be finally
decided on the issues of law that
were before the court.

PHH asserted that the rule was
preempted by the provisions of

RESPA, violated the commerce
clause of the United States Consti-
tution, and was a violation of its
first amendment right to free
speech, because it prevented PHH
from advertising its consumer re-
bate program.

The court'srulng

The court found that the federal
law did not conflict with the Mis-
sissippi rule, that it does not di
rectly discriminate against inter-
state commerce, that it applies
equally to brokers inside and out-
side the state of Mississippi, and
that the rule effectuates the local
interest of protecting consumers
from unscrupulous organizations.

The court also found that the rule
regulatesconduct,notspeech,and
is therefore not subject to a First
Amendment challenge.

Further, the court stated that the
MREC was well within its statu-
tory authority when it passed the
rule in question "to carry out the
purposes of this chapter".

(continuedfrom page 1)

\aska law is different.

In Alaska, recent decisions of the
Office ofthe Attorney General have
construed the powers of the Com-
mission very narrowly.

That means that unless the statute
specifically addresses a given is-
sue, the Commission has no au-
thority to pass regulations on that
issue.

It is the position of the Attorney
General's Office is that there is no
prohibition in Alaska law against
paying rebates or other compensa-
tion to principals in the transac-
tion.

Therefore, a statutory revision is
necessary to create such a prohibi-
tion. To incorporate language such
as that upheld in Mississippi,
Alaska would need a change in the
law passed by thestah  ;islature.

Reprt entative Norma, i tokeberg
has been . orking on Mis issue.
Contact his office with comments
or suggestions.

Do we kno w

w here you

are?

Ifyouhove notreceivedyourrenew alform s, it
is ikely that the Commission does not have

yourcurrentaddress.

Toprovide a currentaddress, you m ustreport

your new address

to the Com mission's

Anchorage office in writhg.Be sure toindic ate

on yourrenew al form

that the address you

have given is a new address.

November i997AREN
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December 1, 1997

Alaska Real Estate Commission
Frontier Building

3601 "C" Street, Suite 722
Anchorage, Alaska 99503

Re: Legality of Referral Fees in Alaska.

Dear Members of the Commission:

I am writing on behalf of Concerned Advocates for Real Estate Services (“CARES?”).
CARES is a group comprised of licensed real estate brokers and other individuals who have an
interest in matters relating to the regulation of real estate services in Alaska. CARES recently
learned of the proposed entry into the Alaska real estate market by Costco, a national warehouse
merchandiser. As CARES understands the plan, Costco proposes to refer customers to
designated Alaska real estate brokers in exchange for a share of the commission realized from
any ensuing sale or purchase. This letter sets forth the basis on which CARES believes that this
plan violates existing statutes and regulations governing real estate practices in Alaska. Request
is made on behalf of CARES that, upon completion of a review of Costco's plan and the
applicable law, the Commission take appropriate steps as necessary to ensure full compliance
with Alaska law, both by Costco and by brokers licensed in Alaska.

Summary

Alaska law prohibits Costco’s plan because the applicable statutes and regulations forbid
a corporation from assisting in the procuring of real estate buyers for the purpose of realizing
a commission without a license. Not only would Costco violate licensure law by operating a
referral service, but any licensed broker who splits a commission with Costco would subject his

or her real state license to revocation or suspension.
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Alaska’s Statutory and Regulatory Scheme

The Alaska legislature has provided for the regulation of real estate services in Alaska
in enacting Chapter 88 of Title 8 of the Alaska Statutes. Of particular relevance is AS

08.88.401(b), which states:

A person who is not a real estate broker licensed in this state
may not accept a fee or a commission for performance of an act
for which a license is required by this chapter . . ..

AS 08.88.161, which enumerates those activities requiring a real estate license in Alaska,
states that a corporation may not:

(5) assist in or direct the procuring of prospective buyers or the
negotiation of a transaction which results or is calculated to
result in the sale, exchange, rent, lease, auction, or purchase of
real estate.

The legislature deemed compliance with AS 08.88.161 to be a matter of sufficient public
policy significance that a corporation that violates this provision is guilty of a class A
misdemeanor criminal offeDse. See AS 08.88.401(d).

In addition, 12 AAC 64.130(7), promulgated by the Real Estate Commission, provides
that a licensed broker may have his or her license suspended or revoked for:

[p]aying referral fees, sharing commissions, or otherwise
compensating a person who is prohibited from receiving
compensation under AS 08.88.401(b).

Pursuant to the regulation and statutes, under existing Alaska law, it is improper for a licensed
broker to pay a referral fee to one assisting in the procurement of prospective buyers which
results or is calculated to result in the sale or purchase of real estate.

Costco Proposes to lllegally Assist in the Procurement of Buyers

As CARES understands Ccstco’s plan, Costco will violate AS 08.88.161(5) by assisting
in the procuring of prospective buyers for the purpose of effecting a sale, cr which actually
effects a sale. Costco’s plan clearly aims to procure buyers of real estate in order to make real
estate sales. Under Costco’s plan, Costco would market its real estate program to its customers,
with the intent that its customers sign up. Costco would then refer the customers to a licensed
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real estate broker, an “Affinity Broker,” who would split any consequent commission with
Costco. Costco, in turn, presumably, would rebate a portion of its commission to customers as
a cash-back incentive for using Costco’s program.

There is no case law in Alaska interpreting the statutory procurement provisions. Under
existing case law, however, Alaska courts would interpret the provisions giving the words in the
procurement statutes their common and ordinary meaning. See Huges v. Harrelson. 844 P.2d
1006, 1007 (Alaska 1993). Alaska courts also would interpret the provisions to give the statutes
a reasonable and practical meaning in accordance with common sense. See O’Callaghan v.
State. 826 P.2d 1132 (Alaska 1991), cert, denied! 113 S.Ct. 176 (1992). The definition of the
word “procuring,” used in AS 08.88.161(5), is “(1) doing one’s best, labouring, striving; (2)
the action of causing or contriving to bring about; the fact of being the prime agent; (3) gening
or obtaining (of anything) by effort." See The Oxford English Dictionary 559 (2rd ed. 1991).

The common and ordinary meaning of the phrase, “assist in or direct the procuring of
prospective buyers . . . which result[s) or is calculated to result in the sale ... or purchase of
real estate,” prohibits precisely what Costco's real estate program proposes to do. Costco's
program seeks to get or obtain prospective buyers — from its pool of customers -- for the
purpose of attaining a referral fee.

This application of the statute and regulations is consistent with the underlying public
policies that support prohibiting referral fees. Alaska's licensure laws serve to protect Alaska's
citizens against fraudulent, misleading, and unscrupulous transactions in real estate. AS
08.88.161(5) specifically seeks to protect against unnecessarily high settlement charges caused
by kickbacks and referral fees.1

The fact that a portion of Costco’s fee will be paid back to irs customers does not affect
the analysis of whether Costco’s proposed program is legal. AS 08.88.161(5) prevents an
unlicensed person from receiving any fee for procuring prospective buyers, whether that fee is
large or nominal, administrative or for profit, retained or rebated. Further, under Costco's
proposed program, the value of the kickback to the customer is dependant on the form of the
kickback, which is wholly unregulated and susceptible to fraud.

Costco may claim that the proposed rebate is not a fee rendered at or in relation to the
settlement, and thus not subject to Title 8. There are several reasons why this argument fails.
First, the referral fee to Costco is contingent upon the occurrence of the sale or purchase of

. The United States Congress similarly recognized the need to protect the public
from these harms when it adopted the Real Estate Settlement Procedures Act. See 12 U.S.C.
§2601(a) (1989).
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property, the very subject of the settlement. Second, the amount of the fee is determined by the
settlement price and is not discretionary. Third, the fee is paid subject to a contract entered
prior to the settlement. And fourth, a debt is incurred when the debtor first becomes legally
bound to pay. See In the Matter of CHG Int’l. 897 F.2d 1479, 1486 (9t Cir. 1991). Even
though the settlement itself does not provide for payment of a commission to Costco, the
payment is integrally intertwined with the agreement, and thus within the scope of Title 8

The Commission’s Role in Costco’s Plan

Under the statutory and regulatory authority discussed above, the Commission can take
action to ensure compliance with the provisions of existing law in at least in three ways:

First, the Commission can prohibit implementation of Costco’s plan because Costco
cannot legally engage the in procuring of real estate buyers without a real estate license under

AS 08.88.161.

Second, since the Commission has the statutory duty of ensuring the high standards for
real estate practices set by the Alaska legislature, it has the authority to suspend or revoke the
license of any broker who pays any portion of a commission to Costco for referral services, as
provided by 12 AAC 64.130(7).

Third, since AS 08.88.161(5) prohibits an unlicensed person or entity from receiving a
fee for procuring a prospective buyer, the Commission has the authority to adopt regulations
expressly prohibiting the payment of referral fees to unlicensed persons.

Conclusion

Existing Alaska law governing the real estate industry prohibits Costco or any other
unlicensed party from receiving a referral fee. CARES respectfully requests the Commission’s
close scrutiny of the plan at issue here and its protection of the public policy set by the Alaska
legislature in this important area of business activity affecting all Alaskans who participate in
the purchase or sale of real estate. Thank you for according CARES an opportunity to be heard

on this matter.

Sincerely,

FELDMAN

effrey M. Feldman

/.7
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SUBJECT: Real Estate Practices(Work. Order No. CM.S129\}
70: Representative Joe Ryan Pi
FROM: Terri Lauterbach

You have asked whether any law is violated if .in entity, such as Co.stcn. gets a rebate from

Legislative Courset

a broker after a Costco member uses the broker for real estate services.

Gascd on these facts, it appears to me that, unless Coslco has a real estate license. Cosico
may be violating AS 08.88. 101(5) - (7) and 08.88.401(b)(1). 1do not, ji ihi* time, see any
law that ihe broker might be violating as long as the broker complies with the disclosure

requirement ot*12 AAC 64.130(4).

DISCUSSION

AS 08.88.161 (5J - (7) reads, in pertinent part as follows:

[( appears to me. under the facts you have offered, (hat Costco, through the membership
Ircucfits it oilers, could be considered lo be violating paragraph (3) by assisting in the
procurement of prospective buyers for a particular realtor or set ofrealtors. Costco may also
be considered to be violating pnragruph (6) by holding out us the public (its potential
membership) that Cosico is in the business of assisting in the procurement o f prospective real

Unless licensed as a real estate broker, associate real estate broker, or teal
ostatc salesmen, a naturol person, foreign or domestic corpomUon, or
partnership, or limited partnership, or other entity may noi
«Keo o

(5) guaijq or direct jfrgchijag qfsnuteaiyc tkycn or the
negotiation of a transaction which results or is calculated to result in the sate,
exchange, rent, lease, auction, or purchase of real estate;

(6) hold out tu ihe public as being engaged in the business of doing
any of the things listed in this section;

(7.) attempt or offer to do any of the things listed in this section.

(Emphasis added )



DEC-10-97 WD 11:.C6 ANH AC LIC FAX ND 3072698155 P. LI/
qgc-00-97 Q2:47P f*ep flyail yoVv tt65 43ee P.02

Representative Joe Ryan
December 3, 1997
Page 2

estate buyers for realtors. Even if Costco members never use die intended broker, Costco
may be violating paragraph (7) by attempting or offering to assist in the procurement of real
estate buyers.

If Costco is considered to be assisting in the procurement of prospective buyers and is
unlicensed, then Costco is probably also in violation of AS 08.8*.401(b) because it is
accepting a fee for performance oT an act for which a license is required under

AS 08.88.161(5). AS 08.88.40t(bXI) provides as follows:

(b) A person

(11 who is not a real estate broker licensed in this stale may.notauait
a fee or a commission far performance of an act for which a license a
required hv this chanter except that a real estate broker validly licensed in
another sute may acciypl a fee or commission or a portion of a fee or
commission for assisting a teal estate broker licensed in this state in Lhe
performance of an act for which a license is required by this chapter...

{Emphasis added )

Avto the broker in the situation you tiavc described, there is a duty under 12 AAC 64.130(4)
to disclose the Costco rebate to the principals ofthe transaction at the time certain documents
ore signed. As long as the broker complies with this regulation, 1don't see any violations of
Inw by the broker under the facts you’ve provided. 12 AAC 64.130(4) reads as foilows:

The following acts, in addition to (hose specified elsewhere in this chapter,
are ground* for revocation or suspension of a llc*m«:...(4) any payment or
receipt of any rebate or compensation from any licensee or any unlicensed
person, entity, or association in areal estate transaction without disclosing the
specific names and amounts. In writing, to the principals ofthat transaction
at the time that the following documents are signed:

(A) the listing contract;

(B) the receipt and /.grennent to purchase;

(C) the settlement statement.

In addition to license revocation authorized by Lheteguh,:on, violation of die disclosure
regulation may be prosecuted through the Department of Law under AS 08.88.071(a)(4).

I hope that this fully answers your question. 1fyou receive additional information on this
matter that you would like me to consider, please let me know.

TMI/jdr
97-363 .jdi
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December 18, 1997 FAX 907)465-6735

DEPARTMENT OF LAW

The Honorable Norman Rokeberg

Chairman, House Labor & Commerce Committee
716 West Fourth Ave.

Anchorage, AK 99501

Dear Representative Rokeberg: ..

Attorney General Bruce Botelho has asked me to reply to your letter of October 23,
1997, regarding 12 AAC 64.130(4), a regulation adopted by the Alaska Real Estate Commission.
I attended a Commission meeting in Anchorage on December 4, 1997, where the Commission heard
considerable testimony from real estate licensees regarding several aspects of the Commission’s
regulations. At that meeting the Commission directed its staffto issue a public notice of proposed
changes to its regulations. Among other things, it appears that the Commission now intends to repeal
the present language of 12 AAC 64.130(4) and instead impose a requirement that a licensed broker
must disclose, in writing, to the broker’s principal in a real estate sales transaction any referral fee
paid to another broker in connection with that transaction.

AS 08.88.401(bXI), Prohibited Conduct, provides that a person (except for a broker
licensed in another state) “who is not a real estate broker licensed in this state may not accept a fee
or a commission for performance of an act for which a license is required . ..” Violation of this
prohibition is a class A misdemeanor under AS 08.88.401(d). The conduct prohibited is that of the
unlicensed person; existing state statutes uo not explicitly address the payment of “rebates”or fees
by licensees. Under AS 08.88.161(5), a person, corporation, partnership or other entity (unless
licensed) may not “assist in or direct the procuring of prospective buyers or the negotiation of a
transaction which results or is calculated to result in the sale, exchange, rent, lease, auction, or
purchase of real estate.” Again, the prohibition is upon the conduct of the unlicensed person or
entity, not on the payment of rebates or the sharing of commissions by licensees.

Effective June 28, 1997, 12 AAC 64..130(4) allows a licensee to be disciplined for “any
payment or receipt ofany rebate or compensation from any licensee or anv unlicensed person, entity,
or association in a real estate transaction without disclosing the specific names and amounts, in
writing, to the principals of that transaction. . .” (emphasis added). The regulation is a consumer
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protection measure that requires a licensee to disclose to his principal in that transaction the payment
or receipt by the licensee ofany rebate or compensation to or from anyone, regardless ofwhether the
other party is a real estate licensee or an unlicensed person. (Although the present version of 12 AAC
64.130(4) took effect in June of this year, the amendment that revised that subsection from a
prohibition against paying any rebate or commission in violation of AS 08.88 to a disclosure
requirement *vas adopted by the Commission in 1993, and took effect on July 16, 1994.)

12 AAC 64.130(4) does not in any way change the provisions of AS 08.88.161
regarding the acts for which a real estate license is required in this state. Obviously, the Real Estate
Commission does not have the power to, by regulation, “legalize” conduct which the legislature has
declared to be illegal. We do understand your point, however, that the broad scope ofthe disclosure
requirement in present 12 AAC 64.130(4) appears to have led to much confusion among Alaska’s

real estate professionals.

Your letter also raised the larger issue ofthe legality ofa licensee paying a referral fee
or rebate to, or sharing a portion of his or her commission with, “home relocation companies” or
“affinity groups” (you give COSTCO as an example). You indicate that you have received a legal
opinion from your legislative counsel that such fees or rebates are prohibited. | am aware of two
recent memorandums from the Legal Services Division ofthe Legislative Affairs Agency regarding
this issue. In a memo dated October 23, 1997, Director Tamara Cook expresses her opinion that
present 12 AAC 64.130(4) does not conflict with AS 08.88.161(5), as the regulation merely
establishes a disclosure requirement. It does not (nor could it) grant a licensee authority to perform
acts prohibited under state statutes. In a memorandum dated December 3, 1997, Legislative Counsel
Terri Lauterbach expressed her opinion, based on the requestor’s oral description of the arrangement,
that (unless it has a real estate license) an entity such as COSTCO may violate state law if it obtains
a rebate from a real estate licensee in connection with a real estate transaction. She did not believe
the broker who paid the rebate would be guilty' of an offense if he or she disclosed the payment. (I
note, however, that present 12 AAC 64.130(7) would allow the imposition of discipline upon a
licensee for “paying referral fees, sharing commissions, or otherwise compensating a person who is
prohibited from receiving compensation under AS 08.88.401(b)”.)

AS 08.88.161, describing the conduct for which a license is required, was originally
adopted in 1964; it was most recently amended in 1974. At that time, many current commercial
entities such as “relocation companies” contracting with national corporations and “affinity groups”
like nationwide buyers’ clubs or direct-sales companies did not exist, certainly not in their present
form. Whether a particular business arrangement violates state law, depends upon the facts of that
arrangement. A national corporation or organization may “employ” an Alaska-licensed real estate
broker to handle real estate transactions in Alaska, for example; AS 08.88.171(a). Similarly, a broker
referral system offered as a courtesy or as a benefit of membership by an “affinity group” to its
members, for which no “fee or commission” is accepted, would not appear to fall within the conduct

prohibited in AS 08.88.401.
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I note that, in the past, the Alaska Supreme Court has narrowly construed the scope
ofthe regulatory authority conferred upon the Commission by the legislature. Warnerv. State. 819
P. 2d 28 (Alaska 1991). Also, as the violation of AS 08.88.401 is a misdemeanor criminal offense,
any ambiguities in its language would be construed in favor of the accused and against the

prosecution.

In your letter you express your view that rebates to members of “affinity groups”
would “have an extraordinary negative impact” on commerce in the state. Such rebates have been
explicitly outlawed in some other states; see, e.g.. Miss. Code Ann. Sec. 73-35-21(l)(j). Whether
to prohibit recently-developed commercial arrangements that may lower the commission costs to the
home buyer or seller, or provide rebates in the form of frequent flyer coupons or “credits” that may
be applied by members toward the purchase of consumer goods, are matters of public policy. The
legislature is in the best position to weigh any dangers that such arrangements might present to the
public against any benefits to the state’s residents or to its economy that might result.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:
Gayle A.
Assistant Attorney

GAH:mrj

cc: Governor Knowles
Real Estate Commission
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February 5, 1998

FEB ' 51998

Representative Nomian Rokeberg

Chairman, House Labor and Commerce Committee
Alaska State Legislature

Juneau, Alaska

Dear Representative Rokeberg

I have been a full-time professional realtor with Powell Realty/ Better Homes and Gardens
of Juneau for the past eight and a halfyears. | strongly support the current version of HB
33 and any refinements to improve the consumer protection it provides in the Alaska real

estate market.
We Realtors are continuously upgrading our skills to insure that the practice of real estate

is done professionally and ethically. Our interest is in protecting the public when we
provide our services. We in turn need the kind of protection for our industry as well as

consumers of our services that this legislation provides.
Thank you for your efforts to make it so.
Sincerely"*

G. Eve Re”klcy

Realtor

copy: Members of the House Finance Committee:

Rep. Mark Hanley, Co-Chairman Rep. Gene Therriault, Co-Chairman
Rep. Eldon Mulder, Vice Chaiiman Rep Gary Davis

Rep. Richard Foster Rep. Pete Kelly
Rep. Vic Kohring Rep. Terry Martin
Rep. John Davies Rep. Ben Grussendorf

Rep. Carl Moses
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9040 Glacier Highway, Juneau, AK 99801 TELEPHONE (90?) 789-3888
FAX (907) 789-7038

February 6th,1998

Represenatlve Norman Rokeberg

Chairman, House Labor and Commerce Coamltec
Alaifci State Legislature

Juneau, Alaska

FEB - «1998

Dear Represenatlve Rokeberg,

I am currently a full time Realtor or Powell Realty Better Homes and Gardens in Juneau,
and lure been for the past 3 i/2 years. It has beeu a very productive and successful
career for me. | vish to express to you that I am In strong support of the current version
of House Bill 33. | feel that it seeks to provide protection for out industry ( The
Alaska Real Estate Market).. This legislation is necessary for us to provide our services
at the level of qualify that we have thus far been able to provide.

| certainly appreciate your efforte in attempting to protect the public and in turn our
Industry with this legislation.

Copy: Members of the House Finance Coamitcee:

KepMark Hanley, Co-Chairman iep. Gene Therri&ult, Co-Chairman
Rep Eldon Mulder, Vice-Chairman Rep. Cary Davis

Rep. Richard Foster Rep. Fete Kelly

Rep. Vic Kohring Rep. Terry Martin

Rep. John Davies Rep. Ben Grusseodorf

Rep. Carl Mosas

1M s
&
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Author: powell@ eagle.ptialaska.net (Janie Bee Powell) at CC2MHS1 *
Date: 2/5/98 3:33 PM Ffﬁ 61%

Priority: Normal

TO: Representative

CC. Representative
Representative
Representative
Representative
Representative

Norman Rokeberg at LAA TRANS

Mark Hanley at LAA HHAN, Representative Gene Therriault at LAA HTHR,
Eldon Mulder at LAA TRANS, Representative Gary Davis at LAA TRANS,

Richard Foster at LAA TRANS, Representative Pete Kelly at LAA TRANS,
Vic Kohring at LAA TRANS, Representative Terry Martin at LAA TRANS,
John Davies at LAA TRANS,

Representative_Ben_Grussendorf@ legis.state.ak.us at CC2MHSL,
Representative_Carl_Moses@ legis.state.ak.us at CC2VHSL
Subject: [Fwd: House Bill 33]

Janie Bee Powell

Powell Realty, Inc.

9040 Glacier Hwy.
Juneau, AK 99801
(907) 789-3888

X-Mozilla-Status:

BHEG

0001

Message-ID: <34DA5894.5604@eagle.ptialaska.net>
Date: Thu, 05 Feb 1998 15:25:56 -0900

From: Janie Bee Powell <powell@ eagle.ptialaska.net>
Organization: Powell Realty, Inc. BH&G

X-Mailer: Mozilla 2.0 (Win95; U)

MIME-Version: 1.0

To: Represenative_ Norman_Rokeberg@leg.is .state.ak. us

CC: Represenative_Mark_Hanley@ legis.state.ak.us,
Repre3enative_Gene_Therriault@ legis.state.ak.us,
Represenative_Eldon_Mulder@ legis.state.ak.us,
Represenative_Gary_Davis@ legis.state.ak.us,

Represenative_
Represenative_

Richard_Foster@ legis.state.ak.us,
Pete_Kelly@ legis.state.ak.us,

Represenative_Vic_Kohring@ legis.state.ak.us,
Representative_Terry_Martin@ legis.state.ak.us,
Representative_John_Davies@ legis.state.ak.us,
Representative_Ben_Grussendorf@ legis.state.ak.us,
Representative_Carl_Moses@ legis.state.ak.us

Subject: House Bill

33

Content-Type: text/plain; charset=us-ascii
Content-Transfer-Encoding: 7bit

As the Broker for Powell Realty, Inc. BH&G Juneau, Alaska, | firmly
support the current version of House Bill 33 (CSHB 33(L&C), Version Q).

Janie Bee Powell
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February 6,1998

Representative Norman Rokeberg
Alaska Stale Legislature ffg A

7

Dear Representative Rokeberg,

I want to voice my support in favor of House Bill 33.

Honey Bee Anderson

Sales Associate
Powell Realty Inc./Better Homes and Gardens*



Author: explorOptialaska.net (Dale Anderson) at CC2MHSL

Date: 2/6/98 11:10 AM 61998
Priority: Normal

TO: Representative Norman Rokeberg at LAA TRANS

Subject: HB 33

I am a licensed real estate agent in the State of Alaska and want to thank
you for carrying HB33. | fully support the bill. Thank you and let me
know if there is anything | can do to help you further. Best regards,
Dale Anderson

Powell Realty, Inc

9040 Glacier Highway

Juneau, AK 99801

(907) 789-3888  (work)

(907) 789-1965  (home)

Admiralty Tours/Auke Lake B&B

(907) 789-1965 (phone)

(907) 790-3253 (fax)

explor@ ptialaska.net (e-mail)

http://www .ptialaska.net/-explor (website)
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Frontier
N"Realty$?F FEB- 51938

To: Rep. Norman Rokeberg
From: Dutch Knight, Broker
Re: HB 33

I've been a fulltime Realtor for 7 years now and a broker for 4
years. HB 33 is an important bill that | believe deserves your
support.

In short I believe that, it protects the public and the real estate

industry. Please support HB 33! Ifyou have any questions please
feel free to call me at 790-3305.

Failure to support HB 33 would be like letting the fox run loose in the
chicken coop.

Without HB 33 more and more of the real estate and related services
such as lending currently provided by local Alaskans will be sent out
of state with a net result of lower incomes and reduced income for
the State of Alaska and it's people. Please protect our future!

02

Rep Mark Hanley, Co Chairman 465-2418
Rep. Gene Theriault, Co-Chairman 465-3884
Rep. Eldon Mulder, Vice Chairman 465-3518
Rep. Ridtard Foster 465-3242
Rep. Pete Kelly 465-5241
Rep. Vic Xohring 465-3818
Rep. Terry Martin 465-2293
Rep. John Davies 465-3519
Rep. Ben Grussendorf 465-2278
Rep. Carl Moses 465-3445

P.O. BOX 210891 <« AUKE BAY, ALASKA99821 « PHONE 907/790-3305 < FAX907/790-2305



ALASKA MORTGAGE BANKERS ASSOCIATION
RESOLUTION

WHEREAS, the Alaska Mortgage Bankers-Association is a non-profit
association whose main purpose is to educate those associated with any facet of
the finance portion of the home ownership process thus encouraging home
ownership by providing access to affordable housing loan programs,

WHEREAS, the Alaska Mortgage Bankers Association promotes and supports
affordable loans programs for Alaskans such as the Alaska Housing Finance
Corporation's Tax Exempt Programs, Anchorage Neighborhood Housing
Services' various loan programs, Municipality of Anchorage's ANCHOR program
and Cook Inlet Housing Program,

WHEREAS, the Alaska Mortgage  Bankers Association believes that
knowledgeable Real Estate Professionals are a valuable and integral part of the
education process for buyers and sellers, especially in understanding and
executing a real estate contract,

WHEREAS, the Alaska Mortgage Bankers Association concludes when third
party affinity groups become involved in Real Estate transactions, the consumer
is likely to be referred to an affinity partner who may provide limited, if any,
education of the Alaska home buying process and who may restrict referrals to
lenders who do not actively promote affordable Alaska home loan programs,

THEREFORE RESOLVED, the Alaska Mortgage Bankers Association hereby
supports enforcement of Alaska Statute 08.88.161 which states in part, 'Unless
licensed as a real estate broker, associate real estate broker, or real estate
salesman, a natural person, foreign ordomestic corporation, or partnership, or
limited partnership, or other entity may not.... (5) assist in or direct the procuring
of prospective buyere,,.*, and

FURTHERMORE, the Alaska Mortgage Bankers Association supports a
regulatory ruling or legislative statute that would extend the intent of this statute
to include non-payment of fees to a broker or other agent if it is known that the
broker intends io pass that fee through to an unlicensed party.

Alaska Mortgage Bankers Association
12/12/97
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Rep. Norman Rokeberg
Ak State Legislature
Re: HB 33

February 5, .1998

Dear sir:

T am very much in favor of House Bill 33,

Respectfully,

IAu frJj
lanct Argovityh, Sale* Associate
'Totem Properties, inc.

Suile 112 Jordan Creek Cenlor « 8800 Glacier Highway, Juneau Alaska 93901 < (907) 789-7120
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Rep. Norman Rokeberg
Ak State Legislature
Re: HB 33

February 5, 1998

Dear sir:

T am very much in favor of House Rill 33

Respectfully,

Van Madding, SM-cFcf Associate
Totem Propepries, Inc"7

Suita T12 jccJan Creek Center m 8300 Glacier Highway, Juneau Alaska 93801 *  (907) 789-7120



Rep. Norman Rokeberg
Ak State Legislature
Re: HB 33

February 5, 1998

Dear sir:

I am very much in favor of Houoc Bill 33.

Respectfully,

"
Gavy Lewis, Sales Aaaociate

Totem Propertico, Inc.

Suile 112 Jordan Creak Center Glacier Hghway, Juneau Alaska 99801 < (907) 789-7120
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Rep. Norman Rokeberg
Ak Sr.ate Legislature
Re: HB 33

February 5, 1998

Dear air:

I am very much in favor of House Bill 33,

Respectfully,

Porto, Broker
Properties, inc.

Suite 112 Jordan Creek Carter « 8300 Glacier Highway, Juneau Alaska 99601 < (907) 709-7120
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Rep. Norman Rokeberg
Ak State Legislature
Re; HB 33

February 5, 1998

Dear sir:

I am very much in favor of Houae nill 33.

Respectfully,

Mike Ban, AaaooiateNBToker
Totem Properties, Inc.

Sute 112 Jordan Creek Center Gadier Hghway. Juneau Alaska 99801 < (907) 7897120



K odiak B oard of Realtors

January 22, 1998 JAN 2 7 1998

Jerry Royce, President

Alaska Association of Realtors, Inc.
741 Sesame Street, Suite 100
Anchorage, Ak 99503

Dear Jerry,
The Kodiak Board of Realtors would like to express our endorsement of the
revision of HB33 to contain the MSSISSIHJI |€errbiage dealing with paying

commissions to unlicensed people or entities. We strongly support your efforts
in this endeavor.

Sinccrelv.
Sharlene Sullivan, Pres.

Nita ton, see.
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TOTEM Peak

Bus: (907) 272-0571 . Fax: (907) 274-9616

FEB-

61398
February 6,1998

Rep. Norman Rokeberg
Alaska State Legislature
State Capitol

Jtunean, Alaska 99801-1182

Re: House Bill 33, Real Estate Licensing

Dear Rep. Rokeberg;

| support the goa’s of HB 33 and appreciate your continued efforts toward
improving the accountability and regulation of the real estate industry in Alaska.

724 East 15th Avenue + Anchorage, A'iska 99501 |
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FEB - 61998
Since 1953
February 6, 1998

3201C Street

Suite 200
Anchorage, Alaska

99503-3994 | Dear Representative Norman Rokeberg:
Bus. (907) 563-5500 | believe real estate law has come a long way in the last ten

Fax (907) 7623189 yiaars. | see no need to set it back twenty. 1am in favor of House Bill
33. If HB 33 does not pass then it will be the Alaskan consumer that
will ultimately pay the price. Thank you very much for your work
and time on this most important issue.

Sincerely,

Jack White Real Estate
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Author: trevor@ rr.ail.ptialaska.net (Trevor Roehl) at CC2MHSL

Date: 2/6/98 11:53 AM FEB - 61998

Priority: Normal

TO: Representative Norman Rokeberg at LAA TRANS

CC. Representative Vic Kohring at LAA TRANS, Representative Terry Martin at LAA TRANS,
Representative Richard Foster at LAA TRANS, Representative Pete Kelly at LAA TRANS
Representative Mark Hanley at LAA HHAN, Representative John Davies at LAA TRANS,
Representative Gene Therriault at LAA HTHR, Representative Gary Davis at LAA TRANS
Representative Eldon Mulder at LAA TRANS,
Representative_Norman_Rokeberg@ legis.state.ak.us at CC2MHSL,
Representative_Eldon_Mulder@ legis.state.ak.us at CC2MHSI,
Representative_Carl_Moses@ legis.state.ak.us at CC2MHSL,
Representative_Ben_Grussendorff@ legis.state.ak.us at CC2MHSL

Subject: HB 33

I have been a licensed Real Estate Agent in the State of Alaska since
February of 1995. | support HB 33, Real Estate Licensing, and urge you
to expeditiously review and approve it.

Thank you

Trevor Roehl
Sales Associate
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CONCERNED ADVOCATES FOR REAL ESTATE SERVICES
P.O.Box 112342, Anchorage, Alaska 99511

Fes Q9B

February 6,1998

Rep. Norman Rokeberg
Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182

Re: House Bill 33, Real Estate Licensing

Dear Rep. Rokeberg:

The C.A.R.E.S. organization supports HB 33 and appreciates your continued
efforts toward improving the accountability and regulation of the real estate

industry in Alaska.



FB. 6.1996 333PM QOTLPV 21 WL STHt rO.806 P.1.2

O CENTURY 21 An Sta», REALTORS *ff| J4 Al
* *

8585010 DAIRY RD. *xOA

_JUNBAU, AK 99801

FEB - 81998
Arertion: - Rep. NORVAN RIREBLRG
Date:  2/6/98
From: Sue Bigelow
Nurmber of pages:

I an a fulltime REALTCRworking for CENTLRY 21, All

Star, REALTCRS | Support bill HB 33 and hope you
Tj-ni An the, ftanif..

Thank you.

ac
Rep. Mark Hanley
Rep.'Gene.Theriault
Rep. Eldon Mulder
LRcp. Ridaarrt FoAlLar
Repl Pete Kelly

Rap, Vic Kohr.ing
Rap. Terry Martin
Rep. John Davies
Rep. Ben Gruseendorf
Rep. Carl Mosea

2ENTURY 21 All Star. REALTORS

FHOd Dairy Roed
Junwu, AK 89S0l
shon» (790)790-4848 or 790-4800



FEB. 6.1996 3:34PM CENTURY 21 £ STi* ©.600 P.Z 2

FEB

Jm H Jm vy fa lz » A A

j2 4 J{~ o I

Each Office Is Independently Owned And Operated



CENTURY 21 Ail Sta», REALTORS C A V

5 A DDARYRA r « A
JUNEAU AK 90501

Attention: Rep, NORMAN ROKEBURG
L'ate: [2/6/98

From: TGTyV\HitH'k

Number oj pages; 1

| have been a Real Estate Agent since 1986. | opened
|[my oan office In 1991. | ar, the Broker ./ Onner of

the GENILRY 21 A1 Star, REALTGRS office in Juneau, Ak.

1 Wholeheartedly support HB 33 and sincerely hope you

FEB - 61998

will too....

"Thank You

LENTURY 21 All Star, REALTORS

3S65 Old Dairy Road
Jun.au, AK 59801
°hone (790;790-484fl or 790-4800



FROM?* COLDUELL PJ@KER

)" 61998

VHTING REALTY IR AR

*V5,1107)71MW
fki t\o!) 2t m-o

February 6,1998

T0: Representative Norman Rokeberg
Alaska State Legislature
Juneau, Alaska 99801

Via Fax Transmission to: 907-465-2040
RE: House Bill 33
Dear Representative Rokeberg,

| ~m very much in favor of Hou"e Bill 33. appreciate your efforts to promote
Alaskan industry.

A

Anindependent Oaredand Qperaled Mt d Coldnell Barker Resickrtial Atdilites. inc



LEGISLATIVE TELECONFERENCE NEi WbKa bliic.W
PARTICIPANT LIST (ALL PARTICIPANTS)

TC|\|80244 SCHEDULED FOR:02/10/98 13:30 TO 16:00
PUBLIC HEARING
MR. RON I/" JOHNSON PRES. KPBR

BY: KEN
FORKEN

TESTIFY



02/10/98
13:50:39

LOCATION .T»W3H@SSgE '

HB
HB
HB
HB
HB
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HB
HB
HB

TCN:80244

LEGISLATIVE TELECONFERENCE NETWORK SYSTEM LTN1150

PARTICIPANT LIST (ALL PARTICIPANTS) BY:ANC
SCHEDULED FOR:02/10/98 13:30 TO 16:00 FOR:ANC
HEARING HOUSE FINANCE
ART CLARK AK ASSOC REALTORTESTIFY
DEBRA T A Iwiw pfniivee TESTIFY
SHANE OSOMSKI/"lAlzCI: Cr TESTIFY
DAVID SO TESTIFY
WILLIAM SQ&EQY gllpfbeT O- due -/~*- - TESTIFY
JOHN CARMAN, TESTIFY
CLAIR RAMSEY ~ / TESTIFY
RON POLIOCH _ . TESTIFY
ERIC D\VWUD TESTIFY



02/10/98 LEGISLATIVE TELECONFERENCE NETWORK SYSTEM LTN1150

15:19:47 PARTICIPANT LIST (ALL PARTICIPANTS) BY:ANC
TCN:80244 SCHEDULED FOR:02/10/98 13:30 TO 16:00 FOR:ANC
PUBLIC HEARING HOUSE FINANCE
LOCATION: ANCHORAGE
HB 33 ART CLARK AK ASSOC F.EALTORTESTIFY
HB 33 DEBRA BRITT TESTIFY
HB 33 SHANE OSOMSKI TESTIFY
HB 33 DAVID GARRISON TESTIFY
HB 33 WILLIAM BRADY TESTIFY
HB 33 JOHN CARMAN TESTIFY
HB 33 CLAIR RAMSEY TESTIFY
HB 33 RON POLLOCH TESTIFY

HB 33 ERIC ».I_DYRUD TESTIFY
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02/10/98 15:21:22 LEGISLATIVE TELECONFERENCE NETWORK SYSTEM LTN1120
MESSAGE FROM: LIOCJEN IN ANCHORAGE JNU

RE TCN: 80244 SCHEDULED FOR:02/10/98 13:30 TO 16:00
SPONSOR: HOUSE FINANCE PURPOSE: PUBLIC HEARING

MESSAGE TEXT: EVEN WITH HIM PRINTING-STILL HAD TO CON-
FIRM. ALSO NEW NAME SENT DOAN



