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SECTIONAL ANALYSIS

OF

CS FOR HOUSE BILL NO. 9(FIN)

Sections 1, 2, 14 19, and 20 of this Act clarify the right of crime victims to be 
present a t all crim inal or juvenile proceedings w here the accused or juvenile 
has the right to be present.

Sections 3, 4, 5, and 6 create an  exception to the weekly earnings and  liquid 
assets exem ptions from  execution to allow a victim, in  attem pting  to collect 
on an order of restitution, to levy upon assets held by a prisoner outside an 
institution. U nder presen t law , assets held  inside the institution are already 
available to victims under AS 09.38.030(f).

Section 7 am ends the definition of "incapacitated" in the sexual assault 
statutes. Sexual A ssault in the Third Degree prohibits, for exam ple, sexual 
contact w ith  a person w ho the offender know s is incapacitated. The 
definition is am ended so that the state, in proving its case, m ust prove either 
that the victim  w as tem porarily  unable to appraise the nature of his or her 
conduct, or that the victim  was tem porarily unable to express unw illingness 
to act. At present the statu tes require the state to prove both in  order to 
establish its case.

Section 8 adds a new  provision to the crim inal code m aking it a class A 
m isdem eanor to interfere w ith  a person w ho is reporting or a ttem pting  to 
report a dom estic violence crim e to the police.

Sections 9 ,1 0 ,1 1 , and  12 am end the bail statutes to require that the safety of 
the victim  be considered by the court w hen it makes decisions concerning bail 
and  conditions of release for the defendant pending trial, sentence and appeal.

Section 13 limits the cases w here the court can order a victim to undergo a 
psychiatric or psychological exam ination to cases w here (1) the victim 's 
psychiatric condition is an  elem ent of the offense (for exam ple, in sexual 
assault in the first degree under AS 11.41.410(a)(3), the defendant is charged



w ith  sexual penetra tion  w ith  a person w ho the defendan t know s is m entally  
incapable and  w ho is u nder the defendant's care;; or (2) the state gives notice 
that it will rely on evidence th a t the victim  is suffering from  a continuing  
psychological condition  (such as rape traum a syndrom e).

Section 15 provides that applications for com pensation and  personally  
identifying inform ation are confidential records in proceedings before the 
Violent Crim es C om pensation  Board.

Section 17 allows victim s w ho are subpoenaed to testify before a g rand  jury, 
w ho live m ore than  50 m iles from  the site of the grand jury, o r w ho m ust 
custom arily fly to the site of the grand jury, to testify telephonically. O ther 
w itnesses are allow ed u nder p resen t law to testify by telephone under these 
circum stances.

Section 18 am ends A laska Evidence Rule 404(b) to allow, in a p rosecution  of a 
crim e involving dom estic violence or interfering w ith  a repo rt of dom estic 
violence, evidence to be in troduced  that the defendant has com m itted  o ther 
crimes involving dom estic violence or interfering w ith  the rep o rt of a crime 
involving dom estic violence against the sam e or ano ther victim .

Section 20 repeals Alaska Delinquency Rule 3(c) because the defin ition  of 
"victim" is no longer requ ired  under the circum stances sum m arized  in  
bection 17.

Sections 22 - 23 include applicability and  effective date provisions.
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This bill clarifies the "rights of crime victims" amendment contained in art. I, sec. 24, of the Alaska 
Constitution. The bill amends AS 12.61 by providing that the victim has a right to be present at every 
proceeding in a criminal prosecution or delinquency adjudication in which the defendant or a minor has the right 
to be present. Further, the bill amends provisions in the substantive and procedural criminal law to facilitate, 
particularly from the victim’s perspective, the prosecution of a person charged with a crime or the adjudication 
of a minor for delinquent acts. The bill also adopts provisions intended to better protect the safety and welfare 
of victims, other persons, and the community. It requires a court to consider the safety of the victim in setting 
bail and conditions of release. It makes it a class A misdemeanor to interfere with the report to law 
enforcement of a domestic violence crime. Finally the bill facilitates the collection of restitution by providing 
that the weekly income and liquid assets exemptions from execution do not apply to collection of court-ordered 
restitution from a prisoner from funds held outside a correctional facility.
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Revision Date: _ _ _ _ _ ________________________________
Title: "An Act relating to the right of crime victims 
and victims of juvenile offenses to be present at court..." 
Sponsor: Representative Porter__________________________

Department Affected: Administration
BRU: Office of Public Advocacy
Component: Office of Public Advocacy

Requestor: (H) FIN

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO. _42_

(Thousands of Dollars)
O P F R A T IN G  E X P E N D IT U R E S FY 98 FY 99 FY 00 F Y  Al_. . . F Y Q 2 F Y  03
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TOTA! . 0 0 - .on __________QJL. n n . . . .  nn _______ ..an-

Estimate of any current year (FY 97) cost: S 0

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

This bill will have no impact on Office of Public Advocacy.

Prepared by: Brant McGee. Public Advocate
Division: Office of Public Advocacy

Approved by Commissioner: Mark
Agency: Ajministration___________

Phone: 274-1684 
Date: _____________

Date:
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Revision Date:   ______________________________
Title: "An Act relating to the right of crime victims.

Sponsor: Representative Porter______________________

Department Affected; Administration
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Component: Public Defender Aoencv

Requestor (H) FIN

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO. 1631 

(Thousands of Dollars)
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TOTAL * • * * * ft • ft ft ft ft ft

Estimate of any current year (FY 97) 
POSITIONS:

cost: S V

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
This bill revises a number of criminal statutes from the "victim's rights’ perspective. It creates new chmes and makes it 
easier to obtain convictions by altering the rules of admissibility of evidence. These changes will result in additional cases 
and additional work for the Public Defender. Without accurate predictors as to numbers, fiscal impact is impossible to 
quantify.

Prepared by: Barbara K Brink. Director 
Division: Public Defender Agency

Phone: (907) 264-4414 
Date: ____________________

Approved by Commissioner: Mark Bovey 
Agency: Department of Adm inistration/SP/p^ Date:
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ANALYSIS: (Attach a separate page if necessary.)

This bill does not impact the Department of Public Safety

Prepared By: 
Division:

Sandy Perry-Provost Special Assistant to the Commissioner Phone: 465-4322
Commissioner's Office Date: 1/14/97

Approved by Commissioner a J L .  _____
Agency: Ronald L  Otte. DepL of Public Safety

Date:
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■ F I S C A L  N O T E No.
Bill Worgion: CSHB 9 (JUD)__
(H) Publish Date: 1 /2 7 /9 7 ,

Victim's right to be present at trial

"sponsor Hep. Porter
Requestor: House Judiciary

Oapt. Affected: Alaska Court System
BRU: Trial Courts___________
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COMPONENT SERIAL NO. 768

OPERATING EXPENDITURES FY 38 FY 99 FY 00 FY 01 FY 02 FY 03
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No fiscal Impact.

Prepared by. C. S . Christensen III, Staff Counsel jy/ct-, - : Phone: 264-3228
Aflency: Alaska Court System  ̂■ Data: 01/23/97

Approved by: Arthur M. Snowden. II, Administrative Director £7 (  ----- —— Data: 01/23/97
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CS FOR HOUSE BILL NO. 9( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES PORTER. Green
A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the rights of crime victims and victims of juvenile offenses; 

relating to the collection by victims of restitution from prisoners; relating to the 

definition of ‘incapacitated’ for sexual offenses; creating tne crime of interfering 

with a report of a crime involving domestic violence; relating to mental 

examinations of victims in criminal prosecutions; relating to the safety of 

victims, other persons, and the community in setting bail or conditions of 

relexse; relating to access to certain records of the Violent Crimes Compensation 

Board; amending Rule 6, Alaska Rules of Criminal Procedure, Rules 404 and 

615, Alaska Rules of Evidence, and Rule 3, Alaska Delinquency Rules; and 

providing for an effective date."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t io n  1. PURPOSE. The purpose of secs. 2, 14, 16, 19, and 20 of this Act is to clarify

- 1 -
New Texc Underlined (DELETED T E X T  BRACKETED1

CSHB 9( )
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that the r ig h t o f  c r im e  v ic t im s  "to be present at a ll c r im in a l o r ju v e n ile  proceed ings where the

accused  has the r igh t to be present," w h ich  is a right protected under art. I, sec. 24, o f  the 

state cons titu t ion , rnay not be abridged by the sequestration ru le app licab le  to most w itnesses 

* S ec. 2. AS 09.20.180 is am ended to read:

Sec. 09.20.180. Exclusion of witnesses from courtroom. Except as
provided in AS 12.61.010 and AS 47.12.110(b). upon [UPON ] the request o f  e ither 

party the ju d g e  may exc lude  from  the courtroom  any w itness o f  the adverse party not 

unde r exam in a t io n  at the tim e so that the w itness may not hear the testim ony o f other 

w itnesses.

* S ec . 3. AS 09.38.030(a) is am ended to read:

(a) E xcep t as p rov ided  in  (b), (c), [A N D ] (f). a nd  fh) o f  this section and 

A S  09.38.050, an in d iv id u a l debtor is en tit led  to an exem ption  o f  the in d iv id u a l 

d eb to r ’s w eek ly  net earn ings not to exceed S350. T h e  w eek ly  net earn ings o f  an 

in d iv id u a l are determ ined  by subtracting from  the w eek ly  gross earn ings a ll sums 

requ ired  by law  or court order to be w ithh e ld . T h e  w eek ly  net earn ings o f  an 

in d iv id u a l pa id  on  a m on th ly  basis are determ ined by subtracting from  the m on th ly  

gross earnings o f the in d iv id u a l a ll sums required by law  or court order to be w ithh t'd  

and d iv id in g  the rem a inder by 4.3. T he  w eek ly net earnings o f an in d iv id u a l pa id  on 

a sem i-m onth ly  basis are determ ined by subtracting from  the sem i-month ly gross 

earn ings a ll sums requ ired by law  or court order to be w ith h e ld  and d iv id in g  the 

rem a inde r by 2.17.

* S ec. 4. AS 09.38.030(b) is amended to read:

(b) A n  in d iv id u a l w ho does not rece ive earnings either w eek ly , sem i-monthly , 

or m on th ly  is en t it le d  to a m ax im um  exem ption  for the aggregate va lue  o f cash and 

o ther l iq u id  assets ava ila b le  in  any month o f $1,400, except as p rov ided  in  (0 and (h)
o f th is  section and in  AS 09.38.050. T h e  term  " liq u id  assets" in c lud es  deposits, 

securities , notes, drafts, accrued vacation pay, refunds, prepayments, and rece ivab les , 

bu t does not in c lu d e  permanent fund d iv id ends  before or after rece ip t by the 

in d iv id u a l.

* S ec . 5. AS  09.38.030(g) is amended to read:

(g) In  th is section ,

CSHB 9( ) -2 -
New Text Underlined [DELETED TEXT BRACKETED]
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(1) "correctiona l fa c ility "  has the m ean ing  g iv e n  in  A S  33.30.90 l i

(2) "official detention" has the meaning given in AS 11.81.9000^;
(3) "prisoner" means a person held under the authority of state or 

municipal law in official detention.
* S ec . 6. AS 09.38.030 is am ended by add ing  a new  subsection to read:

(h) A  cred itor may le vy  upon earnings or liq u id  assets exem pt under (a) or (b) 

o f  this section i f  the m oney is he ld  outs ide a correctiona l fa c ility  and the c la im  is for 

court-ordered restitution to be pa id  by a prisoner to the cred itor under a ju d gm en t for 

c o n v ic t io n  o f  a c r im e  or an a d ju d ica t io n  o f  d e lin q uen cy .

* Sec. 7. AS 11.41.470(2) is am ended to read:

(2) "incapacitated" means temporarily incapab le o f appra is ing the nature 

o f  one's ow n  conduct o r  [A N D ] p h y s ic a lly  unab le  to express u nw illin g n e s s  to act;

* Sec. 8. AS i I L •m ended by add ing  a new  section to read:

Sec. i l  45. Interfering with a report of a crime involving domestic
violence, (a) rson, other than the v ic t im , com m its  the cr im e o f  in te rfe r ing  w ith

a report o f  v . ic  in v o lv in g  d om es tic  v io le n c e  i f  the person k n ow in g ly  interferes 

w ith  ano ther pe is .- i w h o  is reporting  or attem pting  to report a c r im e  in v o lv in g  

d om es tic  v io le n ce  to a law  en fo rcem en t agency .

(b) In  this section , "crime in v o lv in g  domestic v io lence" has the m ean ing  g iven  

in  AS 18.66.990.

(c) V io la t io n  o f this section is a class A  m isdem eanor.

* S ec . 9. AS 12.30.010 is am ended to read:

Sec. 12.30.010. Bail before conviction is matter o f right T he  defendant in  

a c r im in a l p roceed ing  is en tit led  to be adm itted to b a il before co n v ic t io n  as a matter 

o f  r igh t i f  the alleged victim can be reasonably protected through the imposition 
o f  bail and conditions of release.

* S ec . 10. AS 12.30.020(a) is am ended to read:

(a) A  person charged w ith  an offense sha ll, at that person’s first appearance 

before a ju d ic ia l o ff ice r , be ordered re leased pend in g  tria l on the person’s persona l 

re cogn izan ce  or upon the execu t io n  o f  an unsecured appearance bond in  an am ount 

spec if ied  by the ju d ic ia l o ff ice r un less the offense is an unc lass if ied  fe lony or class A

WORK DRAFT WORK DRAFT 0-LS0088VH
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fe lo n y  or un less the o ff ice r determ ines that the release o f  the person w i l l  not 

reasonab ly  assure the appearance o f the person as required [,] or w i l l  pose a danger 

to the alleged victim, other p e rso n s ^o r [AND] the com m un ity . I f  the o ffense w ith  

w h ic h  a person is charged is a fe lo ny , on m otion o f the prosecu ting  attorney, the 

ju d ic ia l o ff ic e r m ay a llo w  the prosecuting attorney up to 48 hours to demonstrate that 

release o f  the person on the person’s personal recogn izance or upon the e x e cu t io n  o f  

an unsecured appearance bond w il l not reasonably assure the appearance o f the person 

[,] or w i l l  pose a danger to the alleged victim, other persons, or [A N D ] the 

com m un ity .

* Sec. 11. AS 12.30.020(b) is amended to read:

(b) I f  a ju d ic ia l o ff ice r determ ines under (a) o f this section that the release o f 

a person w i l l  not reasonably assure the appearance of the person, or w il l  pose a danger 

to the alleged victim, other p e r s o n S j^  [AND] the com m un ity , the ju d ic ia l o ff ic e r  

may

(1) p la ce  the person in  the custody o f a des ignated person or 

o rgan iza tio n  agree ing  to superv ise the person-

(2) p lace restrictions on the travel, association, or p lace o f abode o f the 

person d u r in g  the per iod  o f release;

(3) requ ire the person to return to custody after d a y lig h t hours on 

des igna ted  cond it io ns ;

(4) requ ire the execution  o f an appearance bond in  a sp e c if ie d  am ount 

and the depos it in  the registry o f the court, in  cash or other security , a sum  no t to 

ex ceed  10 percent o f the am ount o f the bond; the deposit to be returned upon the 

perform ance o f  the co nd it io n  o f release;

(5) require the execution  o f a ba il bond w ith su ff ic ie n t so lven t sureties 

or the depos it o f  cash; or

(6) im pose any other co nd it io n  considered reasonab ly necessary to 

assure the de fendant’s appearance as requ ired and the safety o f  the alleged victim. 
other persons._or [A N D ] the com m un ity .

* Sec. 12. AS 12.30.040(a) is amended to read:

(a) A  person w ho  has been co nv ic ted  o f  an offense and is aw a it in g  sentence,

CSHB 9( )
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or w ho  has f ile d  an appeal, sha ll be treated in accordance w ith  the p rov is ions  o f 

A S  12.30.020 un less the court has reason to be lie ve  that no one or more cond it io ns  o f 

release w i l l  reasonab ly assure the appearance o f the person as requ ired or prevent the 

person from  pos ing  a danger to the victim, other persons, or [A M ) ]  the com m un ity . 

I f  that de te rm ina tion  is made, the person m ay be remanded to custody. T h is  section 

does not affect the right o f a person appea ling  from  a ju d gm en t o f c o n v ic t io n  from  a 

d is tr ic t court to the superior court to be released on ba il pend ing  appeal under R u le  

603(b) o f  the R u les  o f  A ppe lla te  Procedure: however. the court shall consider the 
safety of the victim, other persons, and the community before the persor is 
released under the rule.

* S ec . 13. A S  12.45 is am ended by add ing  a new  section to read:

Sec. 12.45.0 V2. Mental examination o f victim. In  a c r im in a l prosecution 

under AS 11.41, J ie  court may not order or com pe l the v ic t im  to undergo a psych iatr ic 

or p sy ch o lo g ic a l e x am in a t io n  unless

(1) the v ic t im ’s psychiatric or psycho log ica l co nd it io n  is an e lem ent o f  

the o f iense  charged; or

(2) the prosecution has g iven  notice that it w il l  present ev id ence at tria l 

that the v ic t im  suffers from  a co n t in u in g  p sycho log ica l or psych ia tr ic  co n d it io n  that 

resulted from  the offense charged.

* S ec. 14. A S  12.61.010 is am ended to read:

S ec . 12.61.010. Rights of c r im e  v ic t im s , (a) V ic t im s  o f  cr im es have the 

fo llo w in g  rights:

(1) the right to be present during any proceeding in
(A) the prosecution of a defendant if the defendant has the 

right to be present, including being present during testimony even if the 
victim is likely to be called as a witness:

(B) the adjudication of a minor as provided under
A S  47.12.110:

(2) [(1)] the right to be notified [INFORMED] by the appropriate law  

enforcem ent agency or the prosecuting attorney o f the date o f tria l, [AND THE DATE 
OF] sentencing, and any hearing in which the defendant’s release from custody is

WORK DRAFT WORK DRAFT 0-LS0038\H
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considered [OF T H E  CASE IN WHICH T H E  VICTIM IS INVOLVED];
(3} [(2)] the r igh t to be no tif ied  that a sen tenc ing  hea r ing  or a court 

p roceed ing  to w h ic h  the v ic t im  has been subpoenaed w i l l  not o ccu r as schedu led ;

£4} [(3)] the r igh t to rece ive protection from  harm  and threats o f  harm  

aris ing  out o f  coopera tion w ith  law  enforcem ent and prosecution efforts [,] and to be 

p ro v id ed  w ith  in fo rm a tio n  as to the protection available;'

(5) [(4)] the r igh t to be notified [ IN F O R M E D ]  o f  the procedure to be 

fo llo w e d  to app ly  for and re ce ive  any com pensation under A S  18.67;

(6) [(5)] at the request o f  the prosecution or a law  enforcem ent agency, 

the righ t to cooperate w ith  the c r im in a l ju s t ice  process w ithou t loss o f  pay and other 

em p lo yee  benefits excep t as au tho rized  by A3 12.61.017 and w ith o u t in terference in  

any form  by the em p lo y e r o f  the v ic t im  o f crim e;

(7) [(6)] the r igh t to obta in access to im m ed ia te m ed ica l assistance and 

not to be deta ined  for an unreasonab le length o f tim e by a law  en fo rcem en t agency 

before h a v in g  m ed ica l assistance adm in istered; how ever, an em p lo y ee  o f  the law  

en fo rcem ent agency m ay , i f  necessary, accom pany d ie person to a m ed ic a l fa c ility  to 

question the person about the c r im in a l in c id en t if  the q ues t io n in g  does not h in d e r the 

adm in is tra t ion  o f  m ed ic a l assistance;

(8) [(7)] the r igh t to make a written or ora l statement for use in  

preparation o f  the presentence report o f  a fe lony defendant;

(9) [(8)] the r igh t to appear persona lly at the d e fendan t’s sen tenc ing  

hearing  to present a w ritten statement [,] and to g iv e  sworn tes tim ony or an unsworn 

ora l presentation;

(TO) [A N D  (9)] the r igh t to be in form ed by the prosecu ting  attorney,

at any t im e  after the d e fendan t’s co n v ic t io n , about the com p le te  record o f  the

defendan t’s co n v ic t io n s ;

(11) the right to notice under AS 12.47.095 concerning the status
of the defendant found not guiltv bv reason of insanity;

(12) the right to notice under AS 33.16.087 of a hearing concerning 
special medical parole of the defendant;

(13) the right to notice under AS 33.16.120 of a hearing to consider

WORK DRAFT WORK DRAFT 0-LS0088\H
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or review discretionary parole of the defendant: and
(14) the right to notice under AS 33.30.013 of the release or escape 

o f  th e  d e fe n d a n t

(b) Law  en forcem ent agenc ies , prosecutors, corrections agencies, social

WORK DRAFT 0-LS0088\H

services agencies, and the courts sha ll make every reasonable effort to ensure that 
v ic t im s  o f  cr im es have the rights set out in  (a) o f this section . H ow eve r , a fa ilu re  to 

ensure these rights does not g iv e  rise to a separate cause o f action  aga inst law  

enforcem ent agencies, other agencies o f the state, or a po lit ica l subd iv is io n  o f  the state.

* S ec . 15. A S  18.67.030 is am ended by add ing  a new  subsection to read:

(c) A n ap p lica t io n  for com pensa tion  and persona lly  id e n t ify in g  in fo rm a tio n  

re la t ing  to an app lican t for com pensation are con f id en tia l records and m ay not be 

re leased by the board.

* S ec . 16. A S  47.12.110(b) is am ended to read:

(b) N otw ithstand ing  (a) o f  th is section , the v ic t im  o f an offense that a m in o r 

is a lle ged  to have com m itted , or the des ignee o f  the v ic t im , has a r igh t to be present 

at a ll hearings or proceedings he ld  under this section at which the minor has a right
to be present. I f  the m in o r is found  to have com m itted  the offense, the v ic t im  may 
at the d ispos it ion  hearing  g iv e  sv om  testim ony or make an unsworn oral presentation 
co n ce rn in g  the offense and its effect on the v ic t im . I f  there are num erous v ic t im s  o f  

a m inor's offense, the court may l im it  the num ber o f v ic t im s  w ho  m ay g iv e  swom 
testim ony or make an unsworn oral presentation, but the court may not l im it  the right 
o f  a v ic t im  to attend a hearing  even if the victim is likeiv to be a witness in a 
hearing concerning the minor’s alleged offense.

* S ec. 17. R u le  6(u)(l), A laska Ru les o f  C r im in a l Procedure, is am ended to read:

(1) A  w itness may partic ipate te lephon ica lly  in grand ju r y  proceed ings 

i f  the w itness [IS N O T  A  V IC T IM  A N D  T H E  W ITN E S S :]

(A) w ou ld  be requ ired to travel more than 50 m ile s  to the situs 

o f  the grand ju ry ; or

(B) lives in  a p lace from  w h ich  peop le custom arily  travel by a ir 

to the situs o f  the grand ju ry .

* S ec. 18. R u le  404(b), A laska Ru les o f  E v id e n ce , is amended by add ing  a new  paragraph

-7-
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to read:

(4) In  a prosecution for a c r im e  in v o lv in g  dom es tic  v io le n c e  or o f 

in te rfe r in g  w ith  a report o f  a c r im e  in v r 'v in g  dom estic  v io le n c e , e v id e n ce  o f  other 

cr im es  in v o lv in g  dom estic  v io le n ce  by the defendant aga inst the sam e or another 

person or o f  in terfe r ing  w ith  a report o f a c r im e  in v o lv in g  dom es tic  v io le n c e  is 

a dm iss ib le . In  th is paragraph, "domestic v io len ce"  and "crim e in v o lv in g  dom es tic  

v io len ce"  have the m ean ings g iv en  in  A S  18.66.990.

* S ec. 19. R u le  615, A laska  R u les  o f E v id e n ce , is am ended to read:

Rule 615. Exclusion of Witnesses. A t the request o f  a party the court m ay 

order w itnesses exc luded  so that they cannot hear the testim ony o f other w itnesses, and 

it m ay make the order on its ow n  m otion . T h is  ru le does not au thorize e x c lu s io n  o f

(1) a party w ho  is a natural person! [, O R ]

(2) an o ff ic e r  or em p lo yee  o f  a party w h ic h  is not a natural person

des ignated as its representative by its attorney! [, O R ]

(3) a person whose presence is shown by a party to be im portant to the 

presentation o f  the  party’s [H IS ] cause: or
(4) the victim of the alleged crime or juvenile offense during 

criminal or juvenile proceedings when the accused has the right to be present: in 
this paragraph, "victim" has the meaning given in AS 12.55.185.

* S ec . 20. R u le  3(c), A laska D e lin q u e n cy  R u les , is am ended  to read:

(c) General Public Excluded. Hearings are not open to the p u b lic  un less requested 

by the ju v e n ile . H ow eve r , the court m ay, after due cons ide ra tion  for the w e lfa re o f the

ju v e n ile  and the interests o f the p u b lic , adm it spec if ic  in d iv id u a ls  to a hearing , and sha ll adm it

v ic t im s  o f  the ju v e n ile 's  offense to hearings and proceedings as requ ired  by A S  47.12.110 
(AS 4? 0.070(b)].

* S ec . 21. R u le  6(u)(4), A laska R u les  o f C r im in a l Procedure, is repea led .

* S ec . 22. A P P L IC A B IL IT Y , (a) E xcep t as p ro v ided  in  (c) o f  this section , th is A ct 

app lie s  to a c r im in a l or ju v e n ile  hea ring  and proceed ings h e ld  on or after the e ffe c t ive  date 

o f  this A ct, regardless o f w hether the c r im in a l offense or d e lin q uen t act occurred before , on , 

or after the e ffe c tive  date o f  th is A ct.

(b) Sections 3 - 6 o f  this A ct app ly  to co lle c t io ns  regardless o f  whether the jud gm en t.
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offense , o r d e lin q uen t act o ccurred  before, on, or after the e ffe c tive  date o f  this A ct.

(c) S ections 7 - 8 o f  th is A ct app ly to offenses com m itted  on or after the e ffe c tive  
date o f  th is A ct.

* S ec . 23. T h is  A ct takes effect Ju ly 1, 1997.
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Section analysis CSHB 9.

Section I, 14; 19-20: Attendance. The bill provides that "victims" o f crimes have the right to be present during any 
court proceeding for a defendant ot a minor i f the accused has the right to be present. Formerly any witness for 
either side was excluded from such a proceeding, so that their own independent memory and perception was not 
clouded or impacted by the testimony o f  other witnesses. The rule was to assure the accuracy o f  the fact-finding 
process. not to hide the process. A court w ill have to balance the due process right o f  the defendant to have a fair 
trial with die witness’ need to be present for personal satisfaction to determine i f  this is constitutional.
Sections 2-6 and 22: Execution o f  Judgment. The bill removes the weekly income and liquid asset;, exemptions 
from collections o f  court-ordered restitution from prisoners i f  the money is held outside a correctional center.. While 
the obvious and laudable iutejit Is to improve collections o f court-ordered restitution, providing the exemptions to 
debtors (including prisoners) allows them to provide for the basic needs o f their families even while incarcerated, 
and to have the ability to make the difficult transition to being a productive member o f  society upon release from 
custody. Removing the exemption for such a limited population may appear punitive and a violation o f  the equal 
protection o f  the laws. Additionally, this change is to be retroactive, which may violate protections against ex uost 
facto laws.

Section 7: Incapacitated persons. The bill expands the definition o f  who is an incapacitated person tur those laws 
that make it a crime to engage in sexual conduct with such a person.

Section 8 : Domestic violence. The bill creates a new Class A misdemeanor for knowingly interfering with a person 
reporting or attempting to report a crime including domestic violence to a law enforcement agency.

Section 9-12: Bail. The bill requires judges to consider the safety o f  the alleged victim before setting bail for a 
person accused o f  a crime. Judges already consider this in the general question o f  whether or not the accused 
presents "a danger to rhe community". It also creates an additional burden tor the prosecutor in that a "victim” must 
be notified o f  any bail hearing.

Section 13: Mental examination. This bill precludes a court-ordered psychiatric or psychological examination unless 
the victim's mental condition is an element o f  the offense charged or the victim's mental condition resulted from 
the olTense charged. The obvious interest is to make a psychological or psychiatric examination o f  the complaining 
witness impossible to obtain. In actuality It is already a vary rare occurrence. A defendant must currently 
demonstrate that die complaming witness may have some type o f  psychological or psychiatric disorder directly 
related to tbeir veracity. Second, the dcfeudant must demonstrate that the testimony o f the witness to be examined 
is uncorroborated or otherwise untrustworthy. Anderson v. State. 249 P.2d 369. 371 (Alaska Atm. 1988). The Court 
o f Appeals had previously specifically cautioned that "care must be taken ro assure that requests for psychiatric 
evaluation will in fact yield relevant evidence and that such requests have not been submitted to harass and embarrass 
the victim, iu the hope o f  discouraging effective prosecution." Pickens v. State. 675 P.2d 665 (Alaska App. 1934) 
These safeguards protect most witnesses from such an inrrusion. Due process requires that the ju ry be informed i f  
there is a mental condition that affects the credibility o f a witness. This portion o f  the bill is unconstitutional.
Section 14: Notice. The bill provides that prosecutom, corrections agencies and social service agencies have an 
obligation to provide victims with notice regarding bail hearings, special medical parole hearings, discretionary parole 
bearings, the release or escape o f  the defendant or the status o f a person (bund not guilty by reason o f insanity.

Section 15: Records. The bill provides that an application for compensation and identifying information to the 
Violent Crimes Compensation Commission are confidential records.
Section 17: Grand Jury. The bill flirther erodes the constitutional right to grand ju ry by providing tha; all alleged 
victims may Testify by telephone i f  they live more than 50 miles from the grand ju iy  site or live in a pi'ace where 
people customarily travel by air to the grand jury site. W lille this may be more convenient to an alleged victim, it 
certainly deprives (he grand Jury o f  the opportunity to personalty observe the demeanor o f  the witness and make an
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informed decision with regard to the witness’ credibility.

Section 18: Domestic violence. The bill provides that in a prosecution for domestic violence, evidence o f  other 
crimes o f domestic violence by the accused would be admissible. The Imenr is obviously to make it easier to convict 
someone, not based upon evidence that they committed the crime charged, but upon the proof simply that tfie 
defendant was an unlikable person or had a propensity for snch a type o f offense.
Tliis bill assumes a foully premise: that is, that making ii easier to obtain a criminal conviction is better for the 
victim. In reality, it is better for the justice system as a whole including the victim fo r convictions to be obtained 
o f guilty people after foil consideration o f  the jury o f  &U the relevant evidence o f  the crime untainted by unfair 
procedures or rules designed to skew the process. Precluding evidence concerning the victim i f  relevant, or including 
inelevauf evidence conceiuing the defendant, does uot assist the ju ry in an accurate foct-findlng process.
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A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES

TO: Draft CSHB 9( ) ("H" Version, Dated 2/12/97)

1 Page 2, l in e  3, fo llo w in g  "not":

2 Insert " in most cases"

3 Page 5, lin e s  25 - 26:

4 D e le te  "even if the victim is likely to be called as a witness"

5 Insert "unless

6 (i) the testimony concerns the subject about which

7 the victim is expected to testify; and

8 Hi) the victim is likely to be called as a witness and

9 has n o t at the time of the testimony, testified"

10 Page 7, l in e s  22 - 23:

11 D e le te  "even if the victim is likely to be a witness in a hearing concerning the

12 m inor’s alleged offense"

13 Insert "or exclude the victim from a hearing during testimony when the minor has

14 a right to attend unless

15 (1) the testimony concerns the subject about which the victim is

16 expected to testify; and

17 (2) the victim is Iikelv to be called as a witness and has n o t at the

18 time of the testimony, testified"

Page 8, l in e  18, fo llo w in g  "present":

Insert "unless the testimony of the other witness concerns the subject about which 
the victim is expected to testify, the victim is Iikelv to be called as a witness, and the 
victim has not at the time of the testimony of the other witness, testified"
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A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  B Y  R E P R E S E N T A T IV E  D A V IE S

T O : D ra ft C S H B  9( ) ("H" V ers io n , D ated  2/12/97) 

1 Page 7, l in e  23, f o l lo w in g  "offense":
2 In sert However, when it is known that a victim will be called as a witness.
3 reasonable efforts shall be made bv the parties and the court to schedule the victim’s
4 testimony as early as possible in the proceedings"

5 Page 8, l in e  18, f o l lo w in g  "present;":
6 In se rt "however, when it is known that a victim will be called as a witness.
7 reasonable efforts shall be made bv the parties and the court to schedule the victim’s
8 testimony as early as possible in the proceedings:"

-1-
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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 310T

DIVISION OF LEG AL AND RESEARCH SERVICES  
LEGISLATIVE AFFAIRS AGENCY  

STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N P..V M January 16, 1997

SUBJECT: Sectional S um m ary  of HB 9 (Work Order No. 0-LS0088VE)

TO: Representative Brian Porter 
Attn: Jim Sourant

FROM: Gerald P.
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, please note that a sectional summary of a bill should not be 
considered an authoritative interpretation of the bill - the bill itself is the best statement of 
its contents.

Section 1 of the bill provides a purpose section.

Section 2 of the bill amends AS 09.20.180 to ensure the effectiveness o f the substantive 
changes being made in bill secs. 3 - 4 .

Section 3 of the bill adds anew  section to AS 12.50 providing that a crime victim may not 
be excluded from the courtroom during proceedings at which the defendant has a right to 
present, including situations where the victim may be called as z. witness.

Section 4 of the bill amends AS 47.12.110(b) by providing that a crime victim may not be 
excluded fiom juvenile hearings involving the minor alleged to have committed the crime 
even if the victim may be called as a witness.

Section 5 of the bill amends Rule 615, Alaska Rules of Evidence, by providing that that rule 
does not authorize the exclusion of a crime victim from criminal or juvenile hearings 
involving the alleged offender.

Section 6 of the bill provides notice that bill secs. 2 - 5 are effecting a change to Rule 615, 
Alaska Rule of Evidence. Court rule changes require a two-thirds vote o f each house of the 
legislature to become effective.

Section 7 of the bill is an applicability section.



Representative Brian Porter 
January 16, 1997 
Page 2

i
Section 8 of the bill provides that the bill, if passed, only takes effect if  the court rule 
changes receive the required two-thirds vote.
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T o : R e p r e s e n t a t iv e  Joe  G r e e n
C h a i rm a n ,  H o u s e  J u d ic ia r y  C o m m it t e e

F r o m : R e p r e s e n t a t iv e  B r ia n  P o r t e r  
H o u s e  M a jo r i t y  L e a d e r

S u b je c t : A d d i t i o n a l  S e c t io n a l A n a ly s i s  o f  H B  9

I n  g e n e r a l ,  a t  c o m m o n  la w  it  w a s  w i t h in  th e  d i s c r e t io n  o f  a  t r i a l  ju d g e  to  
e x c lu d e  w itn e s s e s  f r o m  th e  c o u r t r o o m  d u r i n g  a t r i a l  o n  th e  t h e o r y  th a t  a 
w itn e s s  w h o  s it s  t h r o u g h  a c o u r t  p r o c e e d in g  c o u ld  s h a p e  h is  o r  h e r  t e s t im o n y  
to  m a t c h  th e  t e s t im o n y  g iv e n  b y  o t h e r  w itn e s s e s . E v e n  a t  c o m m o n  la w ,  
h o w e v e r ,  th e  e x c lu s i o n  o f  w itn e s s e s  a p p l i e d  o n ly  to  o r d i n a r y  w itn e s s e s , a n d  
n o t  to  w i tn e s s e s  w h o  w e r e  a ls o  p a r t i e s  t o  th e  l i t ig a t io n .  T h e  e x e m p t io n s  
f r o m  e x c lu s i o n  e n jo y e d  b y  p a r t y  w itn e s s e s  e x t e n d e d  to  p r o s e c u t io n  w itn e s s e s  
in  c r im in a l  p r o c e e d in g s .  S o  u n d e r  c o m m o n  la w ,  a ju d g e  e x e r c is in g  s o u n d  
d i s c r e t io n  g e n e r a l ly  r e fu s e d  to  e x c lu d e  c r im e  v ic t im s  f r o m  th e  t r i a l  o f  a n  
a c c u s e d .

T h e  r e a s o n  u n d e r ly i n g  th e  c o m m o n  la w  e x c e p t io n  w h ic h  a l lo w e d  c r im e  
v ic t im s  t o  b e  p r e s e n t  t h r o u g h o u t  a  t r i a l  is  th a t  a c r im e  v ic t im 's  p re s e n c e  a t 
th e  p r o s e c u t o r ' s  ta b le  w a s  n e c e s s a r y  i n  m o s t  in s ta n c e s  b e c a u s e  th e  c r im e  
v ic t im  w a s  th e  o n ly  p e r s o n  w i t h  p e r s o n a l  k n o w le d g e  o f  w h a t  o c c u r r e d  d u r in g  
th e  c r im in a l  a c t iv i t y .  I n f o rm a t i o n  w h ic h  th e  c r im e  v ic t im  c o u ld  f u r n i s h  to  
th e  p r o s e c u t o r  d u r i n g  th e  c o u r s e  o f  th e  t r i a l  c o u ld  n o t  b e  o b t a in e d  f r o m  
a n y o n e  e ls e  o t h e r  t h a n  th e  c r im e  v ic t im . E x c lu d in g  th e  c r im e  v ic t im  w o u ld ,  
in  a lm o s t  a l l  c a s e s , p la c e  th e  s ta te  a t  a n  e n o rm o u s  d i s a d v a n t a g e .  S e e  M i l l e r  v . 
S ta te , 6 4 8  N .E . 2 d  1 2 0 8 , 1 2 1 0  ( In d .  1 9 9 5 ) .

T h is  r a t i o n a le  w a s  im p l i c i t ly  a c c e p te d  b y  th e  A la s k a  S u p r e m e  C o u r t  in  a 
d e c is io n  w h ic h  p r e d a t e d  A la s k a 's  a d o p t i o n  o f  th e  F e d e r a l  R u le s  o f  E v id e n c e  
in  1 9 7 9 . I n  D ic k e n s  v . S t a te , 3 9 8  P .2 d  1 0 0 8  (A k .  1 9 6 5 ) ,  th e  c o u r t  u p h e ld  th e  
r i g h t  o f  a p o l i c e  o f f i c e r  w h o  w a s  i n  c h a rg e  o f  a c r im in a l  i n v e s t ig a t io n  to  
r e m a in  in  th e  c o u r t r o o m ,  d e s p i t e  th e  fa c t  t h a t  h e  w a s  t o  t e s t i fy  d u r i n g  th e  
t r i a l .

W i t h  th e  a d o p t i o n  o f  th e  F e d e r a l  R u le s  o f  E v id e n c e  b y  C o n g r e s s  i n  1 9 7 3 , 
th e  i s s u e  o f  w h ic h  w itn e s s e s  s h o u ld  o r  s h o u ld  n o t  b e  e x c lu d e d  w a s  f i n a l ly  
s e t t le d  i n  th e  f e d e r a l  c o u r t s .  F e d e r a l E v id e n c e  R u le  6 1 5  m a n d a t e d  th a t  a p a r t y  
w itn e s s  c o u ld  n o t  b e  e x c lu d e d  i f  th e  p a r t y  w a s  a " n a t u r a l p e r s o n " .  B y  
d e f i n i t i o n ,  a l l  c r im e  v ic t im s  a r e  " n a t u r a l p e r s o n s " .  T h e  F e d e r a l  E v id e n c e  
R u le s  a p p l i e d  t o  b o t h  c iv i l  a n d  c r im in a l  c a se s . M o r e o v e r ,  u n d e r  th e  F e d e r a l



E v id e n c e  R u le  6 1 5 , th e re  n o  lo n g e r  w a s  d i s c r e t io n  to  e x c lu d e  a  p a r t y  w itn e s s . 
I t  w a s  n o w  m a n d a t o r y  f o r  a ju d g e  to  r e fu s e  to  e x c lu d e  a c r im e  v ic t im  f r o m  th e  
t r ia l o f  th e  a c c u s e d .

E f fe c t iv e  A u g u s t  1 , 1 9 7 9 ,  A la s k a  a d o p t e d ,  w i t h  fe w  m o d i f ic a t i o n s ,  th e  
F e d e r a l R u le s  o f  E v id e n c e . A la s k a  E v id e n c e  R u le  6 1 5 , a s  a d o p t e d ,  w a s  
v i r t u a l l y  id e n t ic a l to  th e  F e d e r a l E v id e n c e  R u le  6 1 5 . T h e  p r o v i s i o n s  
r e g a r d in g  n o n e x c lu s io n  o f  p a r t y  w itn e s s e s  w a s  id e n t ic a l in  b o t h  th e  F e d e r a l 
a n d  A la s k a  v e r s i o n s  o f  R u le  6 1 5 .

T h e  A la s k a  E v id e n c e  R u le s  C o m m e n t a r y  to  R u le  6 1 5  r e i t e r a t e  th e  
c o n s is te n c y  o f  in t e r p r e t a t i o n s  b e tw e e n  F e d e r a l a n d  A la s k a  E v id e n c e  R u le s  
6 1 5 . I n  A la s k a ,  n a t u r a l  p e r s o n s  w h o  a re  p a r t ie s  c le a r ly  h a v e  th e  r ig h t  to  be 
p r e s e n t  a t  c r im in a l  t r ia ls .

E v e n  t h o u g h  A la s k a  E v id e n c e  R u le  6 1 5  o n  its  fa c e  e x p r e s s ly  m a k e s  
m a n d a t o r y  th e  n o n e x c lu s io n  o f  a p a r t y  w itn e s s , a t  le a s e  tw o  A la s k a  S u p e r io r  
C o u r t  ju d g e s  h a v e  in s is t e d  o n  e x e rc is in g  d i s c r e t io n a r y  p o w e r s  to  e x c lu d e  
c r im e  v ic i tm s . T h is  is  s o  d e s p i t e  th e  a b s e n c e  o f  d i s c r e t io n  u n d e r  th e  
a p p l ic a b le  p o r t i o n  o f  R u le  6 1 5 . A p p a r e n t ly  s ta te  a n d  m u n ic ip a l a u th o r i t ie s  
h a v e  n e i t h e r  th e  in c l i n a t i o n  n o r  th e  m e a n s  to  ta k e  th e  is s u e  t o  th e  A la s k a  
S u p r e m e  C o u r t .

A  s im i la r  p r o b le m  m a y  h a v e  a r is e n  i n  N e w  H a m p s h i r e ,  s in c e  th a t  s ta te 's  
E v id e n c e  R u le  6 1 5  n o w  s p e c i f i c a l ly  in c lu d e s  "a v ic t im  o f  th e  c r im e "  
p r o v i s i o n  to  th e  c a t e g o r y  o f  p a r t y  w itn e s s e s  w h o  a re  e x e m p t  f r o m  e x c lu s io n . 
See  N e w  H a m p s h i r e  E v id e n c e  R u le  6 1 5 , a t ta c h e d  h e r e t o  a s  e x h ib i t  A . T h is  
c o u ld  s e r v e  a s  a m o d e l f o r  th e  v e r y  m in o r  c h a n g e s  w h ic h  w i l l  n e e d  to  b e  
m a d e  to  A la s k a  R u le  6 1 5 . S e e  a ls o  S ta te  v . H a m d , 5 4 7  A .2 d  2 2 3 ,  2 2 4  (N .H .  
1 9 8 8 )  i n  w h ic h  th e  S u p r e m e  C o u r t  o f  N e w  H a m p s h i r e  a f f i rm e d  th a t  th e  t r ia l 
c o u r t  w a s  c o r r e c t  i n  r e fu s in g  t o  e x c lu d e  th e  c r im e  v ic t im  f r o m  th e  c o u r t  r o o m  
o n  th e  b a s is  o f  i ts  E v id e n c e  R u le  6 1 5 , w h ic h  e x p l i c i t ly  e x e m p te d  "a  v ic t im  o f  
c r im e "  f r o m  b e in g  e x c lu d e d  d u r i n g  th e  t r ia l .
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R U L E  615. E X C L U S IO N  O F  W IT N E S S E S

A t the request o f  a party the cou rt shall in  cr im ina l cases and m ay in  c iv i l 
cases o rder w itnesses ex c luded  so that they cannot hear the testim ony o f  other 
w itnesses, and it m ay m ake the order o f  its ow n  m o t io n . T h is  ru le  does not 
au tho r ize  e x c lu s io n  o f  (1) a party w ho  is a natura l person o r a v ic t im  o f  the 
cr im e , o r (2) an o ff ice r o r em p lo yee  o f  a party in  a c iv i l case w h ic h  is no t a 
natura l person des ignated as its representative by its attorney, o r (3) a 
person w hose p resence is show n by a party to be essentia l to the presentation 
o f  the party's ca js e .

Federa l R u le : E x c lu s io n  o f  W itnesses.
A t the request o f  a party the court shall order w itnesses ex c luded  so that 

they canno t hear the tes t im ony  o f  o the r w itnesses, and it m ay m ake the order 
o f  its o w n  m o t io n . T h is  ru le  does not au tho r ize  e x c lu s io n  o f  (1) a party w h o  
is a natura l person , o r (2) an o ff ice r or em p lo yee  o f  a party w h ic h  is not a 
natura l person des ignated as its representative by its attorney, o r (3) a 
person w hose  presence is sh ow n  by a party to be essentia l to  the  presentation 
o f  h is cause.

C u rren t N e w  H am psh ire  L aw : N ew  H am psh ire  law  is s ilen t o n  the sub ject m atter 
o f  th is  R u le .

Reporter's N o tes

Sequestra tion  o f  w itnesses in  c r im ina l tria ls has lo n g  been N e w  H am psh ire  
p ractice . S tate v . Peters, 90 N .H . 438, 10 A .2d 242 (1939). T he re  does 
not appear to  be any express ru le  w ith  respect to ex c lu s io n  o f  w itnesses in  
c iv i l p roceed ings . N o r  does there appear to be any express c la r if ic a t io n  o f  
w h ic h  persons are a llo w e d  to rem a in  in  attendance, such as ex ists in  the 
Federa l R u le . T h is  R u le  appears to be cons istent w ith  the cons ide rab le  
d isc re t io n  a llo w e d  tr ia l ju d g es .
U n d e r  th is R u le  requests fo r sequestration o f  w itnesses in  c r im in a l cases 

must be ho no red , w h ile  such requests in  c iv i l p roceed ing s shou ld  be w ith in

the d is c re t io n  o f  the tr ia l ju d g e .
T h e  R u le  is no t in tended  to  ex c lu d e  the p o lic e  p rosecu to r in  a c r im ina l case.
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duction cost evidence or, concomitantly, in would not color his testimony by listening
instructing the ju ry that it might consider to other witnesses.
such evidence.

[ 5 ] The housing authority also contends 
that the trial judge improperly suggested 
to the ju ry that the property's physical 
condition made it unique. We find no merit 
in MHA's contention, first, because it pre­
supposes a uniqueness requirement that 
we decline to adopt, fo r the reasons provid­
ed above. In addition, however, our consid­
eration of the instruction reveals the trial 
judge’s purpose, in referring to fire dam 
age and deterioration, to explain the una­
vailability o f comparable sales rattier than 
to describe any uniqueness o f the property.

Because we now affirm  the result 
reached below, we need not address the 
issues raised in the cross-appeal.

AFFIRMED.

THAYER, J., did not sit; the others 
concurred.

H U H I H S Y ! T £ M >

The STATE o f New Hampshire
— v.

Gilbert HAMEL.
No. 87-246.

Supreme Court o f New Hampshire. 
July 8 , 1988.

Defendant was convicted in the Superi­
or Court, Hillsborough County, O’Neil, J., 
as accomplice to robbery. Defendant ap­
pealed. The Supreme Court, Batchelder, 
J., held that; (1) trial court was not autho­
rized to sequester victim as witness, and (2 ) 
'trial court did not abuse discretion by fail­
ing to order State to present allegedly ine­
briated victim as first witness so that he

Affirmed.

1 . Crim inal Law «=>665(1)
Trial court must order sequestration o f 

witnesses in criminal cases upon request 
Rules of Evid., Rule 615.
2. Crim inal Law <^>665(2)

Trial court was not authorized to se­
quester victim as witness. Rules o f Evid., 
Rule 615.
3. Criminal Law «=»680(1)

Trial court's decision to direct order o f 
witnesses lies within its sound discretion.
4. Crim inal Law ®=680(1)

Trial court did not abuse discretion by 
failing to order State to present victim, 
who was allegedly inebriated during crime, 
as first witnt-' a so that he would not color 
his testimo iy by listening to other witness­
es; defendant made only conclusory allega­
tions that police officer’s testimony gave 
victim unfair opportunity to color his testi­
mony.
5. Crim inal Law «=1168(2)

Trial court's failure to require State to 
present victim, who was allegedly inebriat­
ed during crime, as first witness so that he 
would not color his testimony by hearing 
other witnesses did not require reversal in 
prosecution fo r being accomplice to rob­
bery; record did not indicate that victim 
colored testimony to conform to that o f 
police officer; and defendant unsuccessful­
ly tried to impeach victim's ability to per­
ceive and relate facts and presented de­
fense witness who gave different account 
o f victim's activities on night o f incident 
RSA 626:8, 636:1.

Stephen E. Merrill, Atty. Gen. (T. David 
Plourde, A~st Atty. Gen., on the brief), fo r 
the State.

Joanne Green, A sst Appellate Defender, 
Concord, fo r defendant
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BATCHELDER, Justice. mony suspect, and that he should not be
The defendant was convicted a fte r a ju ry  permitted the opportunity to conform his >•

trial in Superior Court {O'Neil, J.) o f ac- testimony to that o f Officer Kinney. The j
complice to robbery. RSA 626:8; RSA defendant suggested, alternatively, that i
636:1. He was sentenced to twelve months the trial court could order the State to £
at the county house o f correction, with a present Roy's testimony f i rs t  The trial :
twelve-month probation period following in- court granted the sequestration motion ex- i
carceration, and ordered to make restitu- cePt ^ th  respect to Roy. j
tion in the amount o f $100. We affirm . The defendant pursues the same issue on i 

The testimony in this case reveals that in appeal. He claims that under the circum- j
the early morning o f October 9, 1986, the stances o f this case it was an abusm o f ,

j gctim,. Roland Roy, reported that he had discretion fo r the trial court not to . have :
been robbed by a group o f five young men sequestered the victim-witness or, in the
outside the Mayflower restaurant in Man- Alternative, to have directed the State to
Chester. Roy testified at trial that, upon ca  ̂ tiie victim as its first witness. The
leaving the restaurant a fte r an afternoon State argues, on the other  hand, that Rule
and evening o f heavy drinking, he encoun- 615 o f the New Hampshire Rules of..Ey-_ 
tered the group o f men and agreed to ac- '~dctice precludes the trial court from sê  
company them to a nearby party. He rec- questenng the victim o f the crime and thaL.
ognized one of the men as the brother o f a in any event, the defendant has failed to |
former girlfriend. He later identified the show any prejudice as a result of the trial
man by name as the defendant, but not court's complete denial o f relief,
until after he had overheard Officer Kin- [ l , 2 ff"~Rule 615j> f the New Hampshire
ney o f the Manchester Police Department Rules o f Evidence provides, in pertinent
mention the name to another officer. Ac- part:
cording to Roy, as the group was en route "At the request o f a party Lie court shall
to the party, he was struck in the face by [n criminal cases . . .  order witnesses ex-
one of the men and fe ll to the ground. He eluded so that they cannot hear the testi-
testified that the defendant kneeled on his mony o f other witnesses, and it may
chest and pinned him down while one o f the make the order o f its own motion. This
other men took his wallet, which contained nile does not authorize exclusion o f (1)
approximately $80. Roy fuicher testified a victim oT~the crimp < 11
that after he was released he called to the A r .^ .jg ^ irg I^ T h e~ ru le 7 lters our com-
f ln ia in rf m o n  rrrirn rv\ n m tr - ■ ■

trial. He described Roy's disheveled physi- court. See State v. Blake, 113 N.H. llS ,[, 
rcaTappearance, including his apparent 119, 305 A.2d 300, 303 (1973); State v.
drunkenness, and testified that he took a Peters, 90 N.H. 438, 439, 10 A.2d 242, 244
description o f the defendant from Roy. He (1939). Under the rule, the trial court must
added that Roy identified the defendant by order sequestration in criminal ca<;ps upon
name after Kinney mentioned i t  He fur- request. The rule also plainly states that it
ther testified that he saw a group o f sever- does not authorize the tnal cour t  to exclude-
al young men in the area at the approxi- the victim o f th e c r im e ^ T he~~trial court"
mate time o f the reported robbery. here cafflot then befsfiTto have committed"

Prior to trial, the defendant moved to drfo r with respect to its refusal toseques.-
sequester all of the witnesses, which in- tBr'Roy.
eluded the two State's witnesses Roy and [3 ,4 ] The defendant's alternative re- 
Officer Kinney, to prevent them Irom hear- quest fo r the court to direct the order of
ing each other’s testimony. The defendant the State’s witnesses requires a different

Q argued that Roy’s drunkenness at the time analysis. Authorities have suggested that
o f the incident rendered his potential testi- in curtain cases it may be appropriate fo r a

fleeing men, "Hamel, give me back my 
w allet”

Officer Kinney^testifiedTbeforg Rov at ly been within the flggfietion o f the trial

mon law to the extent that sequestration of
witnesses in criminal cases has traditional-
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jyift] court to duvet the order o f witnesses 
so as to achieve the same purpose as that 
underlying sequestration; ie ., to prevent 
witnesses from conforming their testimony 
to that o f others. See 6  Wigmore, Evi­
dence i  1841, at 476 (Chadbourn rev. 1976) 
(where party witness not excluded); see 
also 8 8  CJ.3 . T ria l § 6 8  (195o). That deci­
sion. however, lies within the sourid discre- 
’Eon-pf'S ie trial court, and it will not be 
upset on review absent a  sh^songjaLabusg 
of'di3eretioflr''QT McKvniiey v. Riley, 105 
K H T 2 4 9 ; 250, 197 A.2d 218, 220 (1964) 
(order o f calling witnesses, at least in civil 
case, rests in sound discretion o f trial 
court); 6  Wigmore supra. Moreover, as 
the State argues, establishing abuse o f dis- 

‘ cretion necessarily entails a si.cwjqg o f 
prejudice to the defendant by the riri.nl 

“ court's decision.""See C. Torcia, W aa rU n ’s 
C rinrin'dl Evidence § 376, at 502-03 (14th 
ed. 1986) (denial o f motion to sequester not 
reversible error absent a showing o f preju­
dice); cf. State v. Hotchkiss, 129 N.H. 260, 
264, 525 A.2d 270, 272 (1987) (admission o f 
evidence must be to prejudice o f defendant 
to constitute abuse of discretion). We are 
also mindful that the presentation o f evi­
dence, which includes the order in which 
witnesses are called, is a matter o f trial 
strategy fo r counsel. J. Weinstein & M. 
Berger, Weinstein’s Evidence U 611[01], at 
611-16 (1987).

[5 ] Here, the defendant has made only 
conclusory allegations to the effect that 
permitting Roy to-hear the testimony o f 
Officer Kinney gave Roy an unfair oppor­
tunity to color his testimony. Upon review 
o f the record, we do not see that Roy gave 
testimony that so mirrored that o f Officer 
Kinney as to lead to the conclusion that 
Roy colored his own testimony to conform 
to that o f Officer Kinney. Nor did the 
defendant describe any instances in his 
brief where this occurred. Moreover, de­
fense counsel tried several avenues o f im­
peachment, including focusing on Roy's 
ability to perceive and relate the facts, as 
limited by his inebriation, and presenting a 
defense witnesB who gave a different ac­
count o f Roy's activities on the evening o f 
the incident. That the ju ry was not 
swayed by these efforts is not enough to

prompt us to overturn the conviction and 
order a new trial. Finally, while the record 
reveals that Roy was deposed prior to trial, 
absent from the record is any attempt on 
the part o f defense counsel to impeach Roy 
through the use o f his deposition.

AFFIRMED.

A ll concurred.

BEDFORD RESIDENTS GROUP

TOWN OF REDFORD , PLANNING 
BOARD, Grove Realty Trust & 

Roland & Diane Auger.
No- 87-396.

Supreme Court o f New Hampshire.
July 1 1 , 1988.

Property owners challenged the validi- 
< o f a town’s zoning amendment. The 
superior Court, Hillsborough County, 
O’Neil, J „  found that the property owners 
had been denied notice. Appeal was taken. 
The Supreme Court, Johnson, J., held that:
(1 ) the notice provided by the town plan­
ning board of the proposed zoning amend­
ment did not compiy with the statutory 
requisites fo r constructive notice; (2 ) the 
defective notice '-,as not cured by subse­
quent publication f  a warrant fo r the town 
meeting; and (3) the property owners were 
not required to exhaust, their administra­
tive remedies before challenging the ade­
quacy o f notice.

Affirmed.

1. Zoning and Planning «=194
While property owners need not be 

afforded actual notice o f proposed zoning 
change, they must be afforded constructive
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21-M:8-k Rights of Crime Victims.
I .  As used in  th is  section:

. _ (a) " V ic t im ” m eans a p e rson  who suffers d ire c t or th rea tened  phys ica l; 
em o tio na l, p sy cho lo g ica l or f in a n c ia l harm  as a re su lt o f the  comm iss ion 
the a ttem pted  com m iss ion of a c r im e . “V ic t im ” also in c lu d e s  the im m ed ia t  
fam ily  of any  v ic t im  who. is ;a .m in o ro r . w h o is .in com p e te n t, o r the im m ed ia t’

p 'S JD K fam iij jf"a hom ic id e  v i c t i m r i i f j t ; s : . v r : i . d's: ■riib-rfiV "■$
(b. " C r im e ” means a v io la t io n  of a pena l law  of th is  state for w h ich  

offender, upon conv ic t io n , m ay be pun ished  by im p r is o nm en t for m ore tl 
one yea r or an offense ex p re ss ly  des ignated by law  to be a felony.

I I .  To the ex ten t tha t they can be reasonab ly  gua ran teed  by the courts 
and by  law  en fo rcem en t and co rre c t io n a l a u tho r it ie s , and are not in co n s is ­
ten t w ith  the co n s t itu t io n a l or s ta tu to ry  r ig h ts  of the accused , c r im e  v ic t im s  
are e n t it le d  to the fo llo w in g  r ig h ts :

(a) T he r ig h t  to be treated  w ith  fa irness and respect for th e ir  d ig n ity  
and p r iva cy  th ro ughou t the c r im in a l ju s t ic e  process. g

(b) T he  r ig h t  to be in fo rm ed  about the c r im in a l ju s t ic e  process and how  £ 
it  progresses .

(c) T he  r ig h t  to be free from  in t im id a t io n  and to be reasonab ly  
pro tected  from  the accused th ro ug hou t the c r im in a l ju s t ic e  process.

(d) T he  r ig h t  to be no tif ied  o f a ll court p roceed ings .
(e) T he r ig h t  to a ttend  t r ia l a nd  a ll o ther court p ro ceed ing s  the accused 

has the r ig h t  to a ttend .
(f) T he  r ig h t  to confer w ith  the  prosecution and to be consu lted  abou t 1 

the d ispo s it io n  of the case, in c lu d in g  p lea b a rg a in ing . !
(g) T he r ig h t  to have in con ven ien ces  associated w ith  p a r t ic ip a t io n  in  

the c r im in a l ju s t ic e  process m in im iz e d . ]
(h) T he  r ig h t  to be no tif ied  i f  p resence in  court is n o t re q u ire d . i
(i) T he r ig h t  to be in fo rm ed  about a va ila b le  resources , f in a n c ia l 

ass istance, and soc ia l serv ices .
(j) T he r ig h t  to re s t itu t io n , as g ranted  under R SA  651:62-67 or any j 

o the r a p p lic a b le  state law, or v ic t im ’s com pensation , u n d e r R SA  21-M:8-h or ' 
any o the r a p p lic a b le  state law, fo r th e ir  losses. >

(k) T he r ig h t  to be p ro v id ed  a secure, bu t not n e ces sa r ily  separate , \ 
w a it in g  area d u r in g  court p ro ceed ing s .

(I) T he r ig h t  to be adv ised  o f case progress and fina l d ispo s it io n . .7 
(m) T he  r ig h t  of c o n f id e n t ia lity  of the v id t im ’s address, p la ce  of j, 

em p lo ym en t, and o ther pe rsona l in fo rm a tio n . ' ']
(n) T he  r ig h t  to the p rom p t re tu rn  of p roperty  w hen no lo n g e r needed 

as ev id en ce .
(o) T he  r ig h t  to have in p u t in  the  p roba tion  p resen tence  re po rt im pac t 

sta tem ent.
(p) T he  r ig h t  to appear and m ake a w r it te n  or o ra l v ic t im  im pact 

s ta tem ent at the sen tenc ing  o f th e  defendant or, in  the  case of a p lea  
ba rga in , p r io r  to any p lea  ba rg a in  ag reem ent.
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DEPARTMENT OF JUSTICE 21-M:9

(q) T he  r ig h t  to be no tif ied  of an appea l, an e x p la n a t io n  of the appea l 
process, th 'i t im e , p lace and re su lt of the appea l, and the r ig h t  to a ttend  the 
appeal h e a r in g .

(r) T h e  r ig h t  to be no tif ied  and to a ttend sen tence re v iew  hea r ing s  and
sentence redu c t io n  hea r ing s .

(s) T h e  r ig h t  to be no tif ied  of any change o f s ta tus such as p r ison
re lease , p e rm anen t in te rs ta te  transfer, or escape, and  th e  date of the p a ro le  --- •• 
board h e a r in g , w hen  requested  by the v ic t im  th roug h  the v ic t im  advocate .

(t) T h e  r ig h t  to address or subm it a w r it te n  s ta tem en t fo r co ns id e r­
ation b y  the pa ro le  board on the defendant’s re lease and  to be no tif ied  o f the 
d ec is io n  of the board , w’^ e n  requested by the v ic t im  th rough  the v ic t im
advocate .

I I I .  N o th in g  in  th is  section  sha ll be construed  as c rea t in g  a cause of 
action aga ins t the state, a county  „ m un ic ip a lity , o r any of th e ir  agenc ies , 
in s trum en ta lit ie s , or em p loyees . N o th in g  in  th is  sec tion  sha ll be construed  
as c re a t in g  any  new  cause o f action or new  rem edy  o r r ig h t  for a c r im in a l
de fendan t.

HISTORY

S o u r c e .  1991, 39:2. 1993, 356:2, eff. A ug. 5, 1993.

A m e n d m e n ts — 1993. P a ra g ra p h  II(p ) :  A dded "or, in th e  c a se  o f a  p le a  b a rg a in , p r io r  to  a n y  

plea b a rg a in  a g re e m e n t"  fo llow ing  "d e fe n d a n t" .

CROSS REFERENCES 

Victim’s rights in cases involving violent crimes by minor, see RSA 169-B:35-a.
21-M:8-/ R e s t it u t io n  to th e  V ic t im s ’ A s s is ta n ce  F u n d . N o tw ith ­

s ta nd in g  RSA  651:63, a court may order re s t itu t io n  to the v ic t im s ’ 
ass istance fund  as a pa rt of a sentence, to the ex te n t tha t moneys w ere 
aw arded to the v ic t im  of the cr im e from  the v ic t im s ’ ass istance fund , i f  the
co u rt finds that:

I .  R e s t itu t io n  sha ll se rve  to re hab ilita te  the  offender.
I I .  R e s t itu t io n  sh a ll re p le n is h  the v ic t im s ’ ass is tance fund .
I I I .  T h e  v ic t im s ' ass istance fund has not b ee r re im bu rsed  for the m oneys

expended  from  ano ther source .
H is t o r y

5 o u r c e .  1993, 42:1, eff. J a n . 1, 1994.

21*M:9 Consumer Protection and A ntitrust Bureau.
[N o change in  pa ragraph I.]
I I .  T h e  duties o f the bureau  sha ll in c lu d e , b u t n o t be lim ite d  to, the 

fo llow ing :
[N o changes in  subparagraphs (a)-(s).]
(t) [Repea led .]
(u) In v e s t ig a t in g  and prosecu tin  ? d is c ip lin a ry  p ro ceed ing s  before state 

p ro fess iona l lic e n s in g  boards.
[No change in  pa ragraph I I I . ]
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Art. I, § 23 C o n s t it u t io n  o r  A l a s k a 356

C o l la te r a l  r e f e r e n c e * .  —  V alidity, co n stru c tio n . In v asio n  of p rivacy  by a c le rg y m an , church
and effect o f s ta te  law* 're q u ir in g  public  officials to relig i 'u s  group . 67 A L R 4th  1086. ' or
p ro tec t co n fid en tia lity  o f incom e tax  r e ru m s  or infor- N onco n sen su a l t r e a tm e n t  o f in v o lu n ta rily  comm
m ation . 1 A L R 4th  959. ted m en ta lly  ill p e rso n s w ith  neu ro lep tic  <!

Marne a p p ro p ria tio n  by em p loyer o r  fo rm er em - ancipsychotic  d ru g s  a s  v io la tive  o f  s ta te  constitu ting  ^
plover. 52 A L R 4 th  156. g u a ra n te e . 74 A L R 4th 1099. M«Wional

F alse  lig h t in v as io n  of p riv acy  —  cogm zab ility  an d  
e lem en ts. 57 A L H 4th  22.

Section 23. R esident Preference. This constitution does not prohibit the State 
from granting preferences, on the basis of Alaska residence, to residents of the State over 
nonresidents to the extent permitted by the Constitution of the United States.

E f f e c t iv e  d a t e s .  —  T h is  sec tio n  took effect J a n u ­
ary  4, 1989 (1 5 th  L e g is la tu re 's  C S H JR  18 (1988).)

Section 24. Right* of Crime Victims. Crime victims, as denned by law, shall have 
the following rights as provided by law: the right to be reasonably protected from the 
accused through the imposition of appropriate bail or conditions of release by the court; 
the right to confer with the prosecution: the right to be treated with dignity, respect, and 
fairness during all phases of the criminal and juvenile justice process: the right to timely 
disposition of the case following the arrest of the accused: the right to obtain information 
about and be allowed to be present at all criminal or juvenile proceedings where the 
accused has the right to be present; the right to be allowed to be heard, upon request, at 
sentencing, before or after conviction or juvenile adjudication, and at any proceeding 
where the accused’s release from custody is considered: the right to restitution from the 
accused; and the right to be informed, upon request, of the accused’s escape or release 
from custody before or after conviction or juvenile adjudication.

E ffe c tiv e  d a t e s .  —  T h is  sec tio n  took  effect D ecem ­
ber 30, 1994 (1 8 th  L eg is la tu re 's  L eg isla tive  R esolve 
No. 58).

Article II 

The Legislature

Section 1. Legislative Power; M embership. The legislative power of the State is 
vested in a legislature consisting of a senate with a membership of twenty and a house 
of representatives with a membership of forty.

O p in io n s  o f  a t t o r n e y  g e n e r a l .  —  D istin c tio n  r i te d  th e  B udget a n d  A u d it C o m m ittee  to supervise
betw een  leg is la tiv e  a n d  ex ecu tive  pow ers. See J u ly  th e  governor's  execu tion  of th e  b u d g e : act, specm caily
22. 1976, Op. A tt’y  G en. over t h a t  po rtio n  o f i t  w hich  p e rm ite d  h im  to tran sfer

V esting  a u th o r i ty  in  th e  leg is la tiv e  B u d g e t an d  a p p ro p ria tio n  ite m s c o n s titu te d  a n  en cro ach m en t on
A udit C o m m ittee  to  a p p ro v e  t ra n s fe rs  b e tw een  appro - ex ecu tive  pow er a n d  offended th e  A lask a  Conststu-
p ria tio n  item s v io la tes  th e  s e p a ra t io n  o f pow ers doc- n o n . J u ly  22. 1976 Op. A tt'y  G en.
tr in e  an d  is a n  im p ro p e r  de leg ario n  o f a  leg isla tiv e  T he a p p a re n t  in v a lid ity  o f A la sk a  s ap p o rtio n m en t
function  to a n  in te r im  co m m ittee . J u ly  22, 1976 Op. p lan  does no t t ra n s fo rm  its  le g is la tu re  in to  an  ‘.Jeg
A tt'y  G en. assem bly , p ro h ib ited  from  m e e n n g  an d  en ac tin g  ;aws.

Section  13(3) o f  th e  1976 b u d g e t bill, w hich  a u th o - 1964 Gp. A tt'y  G en. No. 4.

N O T E S  T O  D E C IS IO N S

S e p a r a t io n  o f  p o w e r*  d o c t r i n e  r e q u i r e *  th a t  som e specific in s ta n c e s  by co n stitu tio n  to th e
th e  b len d in g  o f g o v e rn m e n ta l pow ers will n o t be tive b ra n ch  of g o v ern m en t. B ra d n e r  •••. H am m o n a . a s
in ferred  in  th e  ab sen ce  of a n  ex p ress  c o n s titu tio n a l P.2d 1 (A laska  1976).
provision. B ra d n e r  v. H a m m o n d . 553 P.2d 1 (A la sk a  L im i ta t io n  o n  l e g i s l a t i v e  c h e c k *  o n  g o v e r n o r  s
7 376). p o w e r .  —  T he lack  o f a m b ig u ity  in  .A laska C onst.. •

C o n f i r m a t io n  is  n o t  a  d i s t i n c t  l e g i s l a t i v e  HI. §§ 25 an d  26 m a n d a te  th a t  th e  su p rem e  00
p o w e r ,  b u t  r a th e r  a  p a r t  o f th e  ex ecu tiv e  pow er o f in te rp re t  th ese  ex p ress  p rov isions as em body ing_•»
a p p o in tm en t w hich  h iu  in  t u r n  been  d e leg a ted  in only th e  m ax im u m  p a ra m e te rs  o f th e  d e leg a tio n  oi -



irvjuktic* Duncan v. State. 782 P.2d 301 (Alaska Ct. 
App 1989).

Pan e l n o t b o u n d  by tr ia l  cou rt'*  e» a lu a tlo n . —
Ths three-judge panel is not 'xmnd by the trial court's 
evaluation of ths fact* or determination of the law. 
Winther v. State. 749 P.2d 1356 (Alaska Ct. App. 
19881

T ria l c o u r t sh o u ld  no t p ro p o w  a o o n s ta tu to ry  
m itig a tin g  fa c to r to  th e  th ree -ju d g e  panel w h ere  
th e  le g is la tu re  spec ifica lly  re jec ted  th a t  fac to r 
for Inc luaion  in AS 12.55.1M (d). Where the legis­
lature has expressly addressed a consideration, such 
as the relationship between a defendant's past con­
duct and his present offense, and imposed limitations 
on the trial court's power to consider th st relationship 
in mitigation of sentence, the trial court should not 
propose the same mitigating factor to the three-judge 
panel without complying with the limitations; to do so 
is to suggest a common-law development inconsistent 
with legislation. Tbtemoff v. S tate, 739 P.2d 769 (Alas­
ka Ct. App. 1987).

A pplied  in McManners v. State. 650 P.2d 414 
'Alaska Ct. App. 1982); Shaw v. State 673 P.2d 781 
'Alaska Ct. App. 1983); Degler v. State. 741 P.2d 659 
' Alaska Ct. App. 1987); Tbtemoff v. State. 739 P.2d 769 
'Alsskn Ct. App. 1987); Lowe v. Stale. 866 P.2d 1320 
•Alaskn Ct. App. 1994).

Q u o te d  in Kirby v. State. 748 P.2d 757 (Alaska Ct. 
App. 1987); WUey v. State, 822 P.2d 940 (Alt ka Ct. 
App. 1991).

S ta te d  in E rh art v. State, 656 P.2d 1199(AJa*ka Ct. 
App. 1982); S ta te  v. Raatopeoff, 659 P.2d 630 (Alaaka 
Cl. App. 1983); Maldonado v. State, 676 P.2d 1093 
(Alaska CL App. 1984); TXilowetxke v. State, Dep’t  of 
Pub. Safety. 743 P.2d 368 (Alaska 1987).

C ite d  in Juneby v. State, 641 P.2d 823 (Alaska Ct. 
App. 1982); Griffith v. State, 653 P.2d 1057 (Aiaaka Ct. 
App. 1982); Neakok v. State, 653 P.2d 658 (Alaska Ct. 
App. 1982); W right v. State. 656 P.2d 1226 (Alaska Cl. 
App. 1983); Langton v. S tate. 662 P.2d 954 (Alaaka Ct. 
App. 1983); S ta te  v. LnPorte, 672 P.2d 466 (Alaska Ct. 
App. 1983); Walsh v. State, 677 P.2d 912 (Alaska Cl. 
App. 1984); S ta te  v. Bnnkley, 681 P.2d 351 (Alaska Ct. 
App. 1984); Flink v. S tate, 683 P.2d 725 (Alaska Ct. 
App. 1984); Dancer v. State, 715 P.2d 1174 (Alaska Ct. 
App. 1986); Kuvaas v. State, 717 P.2d 855 (Alaska Ct. 
App. 1986); Jam es v. State, 739 P.2d 1314 (Alaska Ct. 
App. 1987); Schnecker v. State, 739 P.2d 1310 (Alaska 
Ct. App. 1987); Comegys v. State, 747 P.2d 554 (Alaska 
Ct. App. 1987); Jan ies v. State, 754 P,2d 1336 (Alaska 
Ct.App. 1988); Russell v. State, 752 P.2d 1022 (Alaska 
Ct. App. 1988); Beauvois v. Stale. 837 P.2d 1118 
(Alaska Ct. App. 1992).

Sec. 12.55.180. Designation o f  rep re sen ta tiv e . I f  more than one person who
qunlifies as a victim under AS 12.55.185 desires notice under AS 12.55.088, the 
prosecuting attorney shall designate one person to represent a ll victims for purposes of 
receiving the notice required and exercising the rights granted under this chapter. (§ 6  
ch 59 SLA 1989)

R av isn r 's  notea.
numbered in 1991).

Fomicrlv AS 12.55.172. Re-

See. 12.55.185. D efin itions. In this chapter, unless the context requires otherwise,
(1 > “crime against a person" has the meaning given in AS 33.30.901;
(2 ) “criminal street gang” has the meaning given in AS 11.81.900(b);
(3) “dangerous instrument" has the meaning given in AS 11.81.900;
14) “domestic violence" has the meaning given in AS 18.66.990;
(5) “ firearm” has the meaning given in AS 11.81.900;
(6 ) “ first felony conviction” means that the defendant has not been previously convicted 

of n felony;
H) "judicial officer" has the meaning given in AS 11.56.900;
(8 ) “most serious felony" means
(A) arson in the first degree, promoting prostitution in the first degree under AS

11.66.110(a)(2), or any unclassified or class A felony prescribed under AS 11.41; or
(B) an attempt, or conspiracy to commit, or crim inal solicitation under AS 11.31.110 of, 

an unclassified felony prescribed under AS 11.41;
(9) “ paramedic" means a mobile intensive care paramedic licensed under AS 08.64; 

f  (10) “peace officer" has the meaning given in AS 11.81.900;
( 1 1 ) “ pecuniary gain" means the amount o f money or value o f property at the time of 

commission of the offense derived by the defendant from the commission of the offense, 
l“ ss the amount o f money or value of property returned to the victim of the offense or 
seized by or surrendered to lawful authority before sentence is imposed;

i l 2 ) “second felony conviction" means that the defendant previously has been con-

(14) “third felony conviction" means that the defendant has been a t least twice 
previously convicted of a felony;

(15) “unconditional discharge" means that a defendant is released from all disability 
arising under a sentence, including probation and parole;

(16) “victim" means
(A) apereon against whom an offense has been perpetrated;
(B) one of the following, not the perpetrator, if  the person specified in (A) of this 

paragraph is a minor, incompetent, or incapacitated:
(i) an individual living in a spousal relationship with the person specified in (A) of this 

paragraph; or
(ii) a parent, adult child, guardian, or custodian of the person;
(C) one of the following, not the perpetrator, if the person specified in (A) of this 

paragraph is dead:
(i) a person living in a spousal relationship with the deceased before the deceased died;
(ii) an adult child, parent, brother, sister, grandparent, or grandchild of the deceased;

or
(iii) any other intereated person, as may be designated by a person having authority in 

law to do so. (§ 12 ch 166 SLA 1978; am E.O. No. 55, § 9 (1984); am § 3 ch 154 SLA 1984; 
§ 7 ch 59 SLA 1989; am § 6 ch 64 SLA 1991; am § 8 ch 36 SLA 1993; am § 5 ch 6 SLA 
1996; am § 13 ch 7 SLA 1996; am § 10 ch 60 SLA 1996; am § 15 ch 64 SLA 1996)

R ev iao r’s  n o tes . — Paragraph (3) was enacted as 
paragraph (12). Renumbered in 1991, at which time 
former paragraphs (3 )-(l)l were renumbered aR (4)-(12).

Paragraph (7) enacted as (13). Renumbered in 1993, 
at which time former paragraphs (7)-( 12) were renum ­
bered as (8M13). respectively.

Paragraphs (2). (8). and (10) were enacted aa (14). 
Renumbered in 1996, a t which time former para­
graphs (2M6) were renumbered as (3M7), former 
paragraph (7) was renumbered a9 (9), and former 
paragraphs (8>-(13) were renumbered as (11)-(16).

C ross re fe re n ce * . — For findings related to the 
definition of “most serious felony," see § 1. ch. 7, SLA 
1996 in the Tbmporary and Special Acta.

E ffect o f  am e n d m en t* . — The 1991 amendment, 
effective Septem ber 16, 1991. added paragraph (3) 
(now (4)).

The 1993 amendment, effective Auguot 25, 1993, 
added paragraph (9).

The first 1996 am endm ent, effective Ju n e  27, 19%. 
added paragraph (10).

The second 19%  am endm en., effective Ju n e  27, 
1906, added paragraph (8).

The third 1996 am endm ent, effective Septem ber 1, 
1996, added paragraph (2).

The fourth 1996 am endm ent, effective Ju ly  1, 1996, 
rewrote paragraph (41.

L eg isla tive  h is to ry  re p o rt* . — For House letter 
L.r intent relating to the definition of “victim" in this 
section, as amended by § 7, ch. 59, SLA 1989 (CSHB 
36(Finl am), and related le tter from the Departm ent 
of Law. see 1989 House Journal 710 — 712.

NOTES TO DECISIONS

P r io r  c o n v ic tio n s  fo r  p re su m p tiv e  se n ten c in g .
— Under the  plain termB ofform er AS 12.55.145(a)(3) 
and 12.55.185(6), (7). and (8) (now see (6), (13), and 
(14)), one conviction m ust precede the next before 
presumptive sentencing can applv. S late v. Raotopsoff. 
659 P.2d 630 (Alaska Ct. App. 1983).

Where defendant’s th ree  separate criminal episodeN 
occurred in close proximity and his convictionB were 
entered after all of the offenses had been committed, 
he cannot be deemed to be a second felony offender 
under AS 12.55.125 and AS 12.55.185. S ta te  v. 
Rasiopsoff, 659 P.2d 630 (Alaska Ct. App. 1983).

A person has not been convicted of a felony offense 
for presum ptive sentencing purposes until a lte r he 
has been sentenced on the first felony offense. Snwyer 
v. State, 663 P2d 230 (Alaska Ct. App. 1983).

“U n c o n d itio n a l d is c h a rg e '' c o n s tru e d . — The 
definition of “unconditional discharge* in AS 
15.60.010(33) is functionally identical to the definition

The definition of “unconditional d isch arg e 'se t forth 
in this section m ust be interpreted to require the 
completion of any sentence of im prisonm ent, dis­
charge from parole or probation, and release from any 
other restriction directly imposed as pa rt of the judg 
m cnt of conviction; restoration of collaterally affected 
rights or privileges, such as to vote and to carry * gun. 
is not required. Singleton v. S ta te , Ct. App. Op. No, 
1475 (File No. A-5578). P.2d (19%).

“V ictim ." — The legislature did not intend the 
definition of 'victim" to be limited to “offenses against 
the person," because the term  appears in statu tes 
defining property crimes th s t  Bre outside th a t class 
Municipality of Anchorage v. Sanders, 902 P.2d 310 
(Alaska Ct. App. 1995).

A pplied  in Fry  v. State, 655 P.2d 789 (Alaska Ct. 
App. 1983); Wesolic v. S tate, 837 P.2d 130 (Alaska Ct. 
App. 1992).

Q uo ted  in Wright v. State. 656 P.2d 1226 (Alaska
» • « " « .  n  i i  r > t . « ,  n o n  n o j  m e n  / a i . . .
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f o r  J U S iic e  619 East Fifih Avenue • Anchorage, AK 99S0J 
(907) 278 0977 • Fax. (907) 258-0740

January 15,1997

The Honorable Brian Porter 
Alaska House of Representatives 
Juneau, AK 99811

Dear Representative Porter:

My name is Janice Lienhart. 1 am the co-founder of Victims for Justice in 
Anchorage. Victims for Justice and it's Board of Directors have long been 
champions in Alaska for the rights of crime victims.

1 am joining with scores of other crime victims and concerned citizens across Alaska 
to support HB 9, “the right of crime victims and victims of juvenile offenses to be 
present at court proceedings; and amending Rule 615, Alaska Rules of Evidence, by 
making the witness exclusion rule inapplicable to victims of offenses.”

To fully understand the need for this amendment, each of us must answer this 
question: How would I wish to be treated if I or a loved one were a victim of a 
violent crime? No one expects or deserves to he a victim of a violent crime. And 
when that happens victims not only suffer crime’s consequences, but are victimized 
by the criminal justice system as well. Despite the passage of the Alaska’s Victims’ 
Bill of Rights Amendment to our state constitution in 1994, Alaskan victims of 
crime are still being re-victimized. Because the system is perfectly tolerant of the 
unequal treatment for victims who ere daily excluded from courtrooms because 
they may be called as witnesses. Defendants may be witnesses in their own trials 
but they of course have a right nonetheless to remain in the courtroom. If juries can 
put aside influences by the defendants they certainly can by victims.

Providing ttrricn to survivors of homicide victims and physical assault



Representative Porter 
Page 2

The right to be informed of and given the opportunity to be present at every proceeding in which those rights are extended to the accused or convicted 
offender should be intended to expressly overturn all witness exclusion rules that 
presently result in the expulsion of the victims from the courtroom. It should 
mandate that the same standard be used for the victim and the defendant; hence it 
should be intended that the same rules govern the presence of the victim that govern 
the presence of the defendant.

Only when the rights of victims, such as the right to be present at trial 
proceedings, are given equal weight to the rights of the accused, will they be 
guaranteed protection under the law.

Passage of HB 9 sends a clear message that victim justice must be an integral 
component of criminal justice in Alaska, as well as setting an unprecedented 
standard for our nation.

Sincerely,

Janice Lienhart 
Executive Director 
Victims for Justice



Telephone: (907 ) 522-6233 
FAX: (907) 522-6234

M A D D
Mothers Against Drunk Driving

A n c h o r a g e  Chapter 
6 l5  East 82nd A v e n u e . S tc . D 1 

A n c h o r a g e , A X  99518-3137

DATE; January 16, 1997

TO. Representative Brian Porter

FROM; Marti Grceson, Executive Director jJJL
Mothers Against Drunk Drivinjp/1^

RE; House Bill No, 9

This letter is in support of House Bill No. 9 which will ensure the 
protection of a victim's right to be present during criminal 
proceedings including juvenile proceedings.

The rights of victims as stated in the Victims Rights amendment 
must be protected at least to the extent that defendant's rights are 
protected. Victims have been excluded from the criminal justice 
process and left to suffer unanswered questions, trauma and loss, 
and frequently second and ensuing victimization through that 
exclusion far too long.

The fact that a perpetrator of a criminal act is a juvenile does not 
negate nor diminish the impact and affect of the violation or trauma 
for the victim.

Please feel free to contact me if you have any questions.

Modifying Attitudes toward Drinking and Driving



S T A T E  O F F I C E

Business Manager

Jo sep h  E. Young 
Anchorage

Boerd of Directors

Michael Corkil:, R esiden t 
Fairoanks

RoOin Lown, Vice President 
Ju n eau

Mike G nm es, Past President 
Ancnorage

Ron Belden, Member 
Kenai

Pres. Kenai Chanter

Leo B randler. M ember 
Anchorage

Pres. A ncnorage Chapter

Sam Edwards, Memoer 
Palmer

Pres Mat-Su Chapter

Steve Heckm an, Member 
Falrr-anks

Pres Farthest Norm Cnapter

Steve Kalwara. M ember 
Ju n eau

Pres Capitol City C hapter

Scott Chafin, Member 
Wrangell

Pres. Wrangell Chapter

Leroy M estas. Member 
Ketchikan

Pres. First City Chapter

Ja m es  See. M ember 
Craig

A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n

P.O. Box 240106 , Anchorage. Alaska 99524-0106 Phone (907 ) 277-0515 Fax (907 ) 272-5355

R e p r e s e n t a t i v e  B r i a n  P o r t e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  (MS 3100)
J u n e a u ,  A l a s k a  99801-1182

D e a r  R e p r e s e n t a t i v e  P o r t e r ,

On b e h a l f  o f  t h e  A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n ,  I  
w o u l d  l i k e  t o  t h a n k  y o u  f o r  i n t r o d u c i n g  H o u s e  B i l l  9 
r e l a t i n g  t o  t h e  r i g h t  o f  c r i m e  v i c t i m s  a n d  v i c t i m s  o f  
j u v e n i l e  o f f e n s e s  t o  b e  p r e s e n t  a t  c o u r t  p r o c e e d i n g s  
a n d  a m e n d i n g  R u l e  615 o f  t h e  A l a s k a  R u l e s  o f  E v i d e n c e .  
A t  a r e c e n t  m e e t i n g  o f  t h e  APOA S t a t e  B o a r d ,  we 
d e c i d e d  t o  u n a n im o u s l y  s u p p o r t  t h i s  l e g i s l a t i o n .  We 
b e l i e v e  t h a t  t h i s  l e g i s l a t i o n  w o u l d  b e t t e r  c o m m u n i c a t e  
t o  o f f e n d e r s  e s p e c i a l l y  j u v e n i l e s  h ow  t h e i r  i l l e g a l  
a c t i v i t i e s  a f f e c t  v i c t i m s .  We a l s o  b e l i e v e  t h a t  t h i s  
l e g i s l a t i o n  w o u l d  f u r t h e r  t e a r  dow n  t h e  w a l l s  o f  
c o n f i d e n t i a l i t y  t h a t  c u r r e n t l y  p r o t e c t  j u v e n i l e  
o f f e n d e r s .  F i n a l l y ,  we f e e l  t h a t  v i c t i m s  s h o u l d  h a v e  
t h e  r i g h t  t o  know  how t h e i r  c a s e  i s  b e i n g  h a n d l e d  b y  
t h e  c o u r t s .

We e n c o u r a g e  y o u  t o  c a l l  o n  u s  w h e n  t h e r e  a r e  h e a r i n g s  
o n  t h i s  b i l l ,  s o  t h a t  we may t e s t i f y  a b o u t  t h e  n e e d  
f o r  t h i s  l e g i s l a t i o n .  I f  y o u  n e e d  a s s i s t a n c e  a s  y o u  
s h e p h e r d  t h i s  b i l l  t h r o u g h  t h e  l e g i s l a t i v e  p r o c e s s ,  
p l e a s e  c a l l  me a t  451-5316, o r  o u r  b u s i n e s s  m a n a g e r ,  
J o s e p h  Y o u n g  a t  277-0515.

R i n r p r p l  v
Pres. Prince ol W ales C hapter

M i c h a e l  C o r k i l l  
APOA S t a t e  P r e s i d e n t
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Minutes
Criminal Rules Committee 
Auguat 23, 1996 
Poga No. 5

appointment of guardians ad litem (GAL) for child witnesses in criminal cases. 
In her view, the GAL's role is not clear and GALs are not appointed as often as 
they should be. Laurie Otto thinks district attorneys assume there is no need 
for a GAL where the child has parents who can protect his/her interests. But, 
according to Cindy, parents are often as overwhelmed by the process as the 
child and may not be effective advocates because they don't understand what 
options they have. Judge Greene pointed out that judges can't really appoint 
GALs on their own because they usually don't know that a child will be 
testifying until fairly late in the process. She asked whether Cindy thinks there 
are appropriate cases for automatic appointment. Cindy suggested child sexual 
abuse cases. But even these cases may not need automatic appointments if 
the child has supportive parents. She suggested in these cases perhaps an 
automatic inquiry into whether an appointment should be made. In her view, 
the inquiry into whether a GAL is appointed should be made early in the case 
so that the GAL is available for pretrial proceedings and to explain the process 
to the parents. According to Cindy, the GAL usually advocates for the child 
regarding the child's testimony and continuances, which can have a more 
serious impact on children than on adults. The committee identlf d the 
following questions regarding GAL appointments: (1) what is the stan 3rd for 
appointment of a GAL (that is, under what circumstances is a GAL needed?);
(2) can a GAL file motions; and (3) what filings must be served on a GAL? The 
committee ultimately decided to table this proposal for six morths. In the. 
meantime, the Department of Law and the court system will attempt to do 
some education of both district attorneys and judges regarding GAL 
appointments and the issues that should be addressed in any GAL appointment 
order.

Evidence Rule 615: Exclusion of Victims from Courtroom. The committee 
reviewed the Department of Law's request (dated July 10, 1996) that Evidence 
Rule 615 be amended to prevent victims from being excluded from proceedings 
at which the defendant is present. Chuck Pengilly expressed the view that Rule 
615 should be eliminated entirely. He would like to do further research on this 
possibility. The committee agreed, however, in the meantime, to ask the 
supreme court to include the following note at the end of the rule:-

This rule does not authorize the exclusion of a crime victim, as 
defined by law, from any hearing at which the defendant has a 
right to be present. See Alaska Const, art. I, § 24.

c:\MIN\CRIM9608.MIN

TOTAL P .02
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S P O N S O R  S T A T E M E N T

F o r

H B  9  R IG H T  O F  C R IM E  V IC T IM S  A N D  V IC T IM S  O F  T U V E N IL E  O F F E N S E S  
T O  B E  P R E S E N T  A T  C O U R T  P R O C E E D IN G S

T h e  C o n s t i t u t i o n  o f  th e  S ta te  o f  A la s k a  w a s  a m e n d e d  in  1 9 9 4  b y  a d d in g  to  
A r t i c le  1 , a  n e w  S e c t io n  2 4 ,  w h ic h  s p e c i f i c a l ly  e x t e n d e d  to  c r im e  v ic t im s  "th e  
r ig h t  to  o b t a in  i n f o rm a t i o n  a b o u t  a n d  b e  a l lo w e d  to  b e  p r e s e n t  a t  a l l  c r im in a l 
o r  ju v e n i le  p r o c e e d in g s  w h e re  th e  a c c u s e d  h a s  th e  r i g h t  to  b e  p r e s e n t . . . "

C u r r e n t ly  a t  le a s t  tw o  S u p e r i o r  C o u r t  ju d g e s  a r e  in t e r p r e t in g  th e  A la s k a  
S ta tu te s , a n d  R u le  6 1 5  , A la s k a  R u le s  o f  E v id e n c e , to  e x c lu d e  v ic t im s  o f  
c r im e s  a n d  ju v e n i le  o f fe n s e s  f r o m  b e in g  p r e s e n t  i n  th e  c o u r t r o o m  d u r i n g  a 
t r ia l  o f  th e  a c c u s e d  u n t i l  a f t e r  th e  v ic t im  h a s  t e s t i f ie d .

T h is  b i l l  is  t h e n  o f f e r e d  t o  im p le m e n t  th e  m a n d a t e  o f  th e  1 9 9 4  A m e n d m e n t  
to  th e  C o n s t i t u t i o n  a n d  to  m a k e  a b s o lu t e ly  c le a r  t o  th e  ju d i c i a r y  a  c r im e  
v ic t im 's  r i g h t  to  b e  p r e s e n t  a t th e  t r ia l  a n d  o t h e r  p r o c e e d in g s  o f  th e  a c c u s e d , 
in c lu d in g  ju v e n i l e  p r o c e e d in g s ,  w h e n e v e r  th e  a c c u s e d  h a s  th e  r i g h t  to  b e  
p r e s e n t .
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SENATE CS FOR CS FOR HOUSE BILL NO. 9(FIN)
IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T IE T H  L E G IS L A T U R E  - F IR S T  S E S S IO N

BY  THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES PORTER, Green, Croft, Kubina, Kempien, Dyson

A BILL 

FOR AN ACT ENTITLED 

'An Act relating to the rights of crime victims and victims of juvenile offenses; 

relating to the collection by victims of restitution from prisoners; relating to the 

definition of ‘ incapacitated’ for sexual offenses; creating the crime of interfering 

with a report of a crime involving domestic violence; relating to mental
I

examinations of victims in criminal prosecutions; relating to the safety of | 

victims, other persons, and the community in setting bail or conditions of j
Irelease; relating to access to certain records of the Violent Crimes Compensation j 

Board; amending Rules 6 and 43(d), Alaska Rules of Criminal Procedure, Rules |
i»I404 and 615, Alaska Rules of Evidence, and Rule 3, Alaska Delinquency Rules;

and providing for an effective date."

BE IT  ENACTED BY THE LEGISLATURE OF TIIE STATE OF ALASKA:
lb n  22 23

* S e c t io n  1. P U R P O S E . T he  purpose o f secs. 2, >5, VI, 20, and 21 o f this A ct is to c la r ify

-1- SCS CSHB 9(FIN)
New Text Underlined (DELETED TEXT BRACKETED]
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Sponsor Representative Porter__________________________________ ______________________________________________________________
Requestor (H) FIN________________________________________________  COMPONENT SERIAL NO. 12_______________________

FISCAL NOTE No. 6

STATE OF ALASKA Bill Version: CSHB 9 (FIN)
.997 LEGISLATIVE SESSION (H) Publish Date: 2 /19/97

EXPENDITURES/REVENUES:___________________________________ (Thousands of. Dollars)
OPERATING EXPENDITURES _____FY 98 .... _ .FY 99

Cc>LL FY 01 FY 02 FV 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISGFl 1 ANEOLJS
TOTAL OPERATING ___  . Q.Q Q Q QQ 0 0 - 0..H, 0 0 ..

CAPITAL EXPENDITURES 1 1

I CHANGE '.M R E V F N U F S . (___)__________!________________ I_____________~  1   L

FUND SOURCE: (Tho jsands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
OTHFR

..IOIA1----------- _____ ____ CLfl . _______ QJL. __________ QJL- . .  Jlfl- Tin i l i l .
Estimate of any current year (FY 97) cost: S_0 

POSITIONS:____________________________ ___________
FULL-TIME 
PART-TIME 
TFMEQJE2ARY .  .

ANALYSIS: (Attach a separate page if necessary.)

This bill will have no impact on Office of Public Advocacy.

Prepared by: Brant McGee. Public Advocate__________________________________ Phone: 274-1684
Division: Office of Public Advocacy___________ \______________________ Date:

Approved by Commissioner 
Agency: Administration

2222C___________ A____________  u a ie :  __________________

Mark Bover GY\
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S T A T E  O F  A LA S K A  

1997 L E G IS L A T IV E  SESSION

No. L
,ill Version: cshb 9 (f in ) _
(H) Publish Date: 2 /19 /97  _

Revision D ate :____________________________________
Title: "An Act relating to the right of crime victims.

Department Affected: Administration
BRU: Public Defender Aaencv

Sponsor. Representative Porter 
Requestor (H) FIN______________

Component: Public.Defender Aoencv

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO. 1631 

(Thousands of Dollars)___________
OPERATING EXPENDITURES FY 98 FY 99 FY00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING • e • • e • • e e • e e

CAPITAL EXPENDITURES 1 *.* 1 1 V  1 V  1 *.* 1 V  1

1 CHANGE IN REVENUES I I 1 1 V  1 * * 1 V  1 V  1 V  I

FUND SOURCE: (Thousands of Dol ars)
1002 Federal Receipts
1003 GF Match
1004 G F
1005 GF/Program Receipts 
1037 GF/Mental Health 
OTHER
TOTAL

• • ■ • • • e * e * e •

Estimate of any current year (FY 97) cost: S_

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

This bill revises a number of criminal statutes from the "victim's rights' perspective. It creates new crimes and makes it 
easier to obtain convictions by altering the mles of admissibility of evidence. These changes will result in additional cases 
and additional work for the Public Defender. Without accurate predictors as to numbers, fiscal impact is impossible to 
quantify.

Prepared by: Barbara K Brink. Director 
Division: Public Defender Aaencv

Phone: (907) 264-4414 
Date: ____________________

Approved by Commissioner: Mark B o ve f^ . ] 
Agency: Department of Administration Date: ~7
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Sponsor Representative Porter

Requestor S.JUD COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

1 9 9 7  L E G I S L A T I V E  S E S S IO N

Revision Date: 2/15/97___________________

Title: Victim's Rights to be Present at Trial

Bill Version:^  CSU-RgfoiflS 
(S) Publish Date: H/ife/sf7-

Dept. Affected: Public Safety_______________________________

DPS Statewide Support_______________________

Component: Commissioner's Office

OPERATING FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES

TRAVEL

CONTRACTUAL
SUPPLIES

EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL EXPENDITURES -0- -0- -0- -0- -0- -0-

CHANGE IN REVENUES( -0 - -0 - •Q- -0 - -0 - -0 -

R avanoa
C oda ,

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other r

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - -c-

Estimate of current year (FY 97) impact: $
POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact is anticipated to the Depaitment of Public Safety

Prepared By: Sandy Perry-Provost, Special Assistant to the
Commissioher

Division- ’ Commissioner's Office

Approved by Commissioner 

Agency:
C P >  a J S -  ^  _____
Ronald L. Otte, Dept, of Public Safety

Phone: 465-4322

Date: _4/15/97

Date: 3^/ 7  9 / 9 ,  7
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S T A T E  O F  A L A S K A  

1 9 9 7  L E G IS L A T IV E  S E S S IO N

Revision  D ate : _________________________________________

T it le : "A n  A c t  re lating  to the rights of crim e

FISCAL NOTE no._a _
Bill Version: c s h b  9 (Jinn 
(H) Publish Date: 1 / 2 7 / 9 7

B IL L  N O:

D ept. A ffe c te d : 

B R U :
Public Safety

v ic t im s  to be present at court p roceed ings" Com ponent:
Spo nso r: R ep resen ta tive  Porter______________________________ __________

Requesto r: House Ju d ic ia ry  C om m ittee_____________________  C O M PO N EN T S E R IA L  NO.

E X P E N D IT U R E S /R E V E N U E S : (Th o u san d s of D o lla rs) (inflation not included)

S tatew ide  Support

C o m m issio ner's  O ffice

0523

OPERATING fy  aa. .. FY .99 fy  no FY 01 . .. . FY 02 p y  n n
PFRSDNAI SFRV1CFS
TRAVFL
CONTRACT! IA1
SIIPPI IFR
FOt KPMFNT
, AND & STRUCTURES
GRANTS. Cl AIMS
MISCFI 1 ANFOIJS
TOTAL. OPERATING -n- ........ -0-. -fi- -n. -Q- -n-

CAPITA L E X PE N D ITU R ES I. . -0 - -n - -n - -0 - -n -  I -0 -

C H A N G E IN  R E V E N U E S ( ) -0 - -0- -0- -0- -0 - -0 -

Revenua Codi)

FUNDING: (Thousands of Dollars)
100? Fpripral Rpc.pints
1003 OF Match
1004 GF
1005 GF/Proaram Rer.eiots
1006 OF/MHTIA
Othpr
TOTAL -0- -Q- -0- -0- -0- -0-

Estimate of current year (FY 97) impact: S  -0-

P O S IT IO N S :
Ft II I -TIMF 0 0 0 0 0 Q
PART-TIMF 0 0 0 0 Q 0

TEMPORARY Q 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

This bill does not impact the Department of Public Safety

Prepared By: Sandy Perry-P'rovost, Special Assistant to the Commissioner Phone: 465-4322
Division: Commissioner’s Office Date: 1/14/97

Approved by Commissioner:
Agency: Ronald L. Otte, Dept, of Public Safety__________
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Revision Date: ______________________________________________________Dept. Affeoted: H ea lth  and Soc ia l S e r v i c e s ________________
Title: R ights o f V ict im 's to be present at court_________________ BRU: F am ily  and Y ou th  Services___________________

______________ proceedings__________________________________________  C om ponent: D FYS  C en tra l O ff ice________________________
Sponeor: Representative Porter________________________________________ COMPONENT SERIAL NO. 259_________________________

Requestor: House (JUD)  See a lso (SN0):________ _____________________

NO. 2
Bill Version: cshb 9 ( ju d)
(H) Publish D ate: 1/27/97

E x p e n d itu re s /R e v e n u e s :_________________________________________________________ (Thouaande of Dollars)
OPERA TIN G F Y 9 8 F Y 9 9 FYOO FY 01 F Y 0 2 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0  I

CAPITAL EXPENDITURES I I 1 1

F I S C A L  N O T E

STATE OF ALASKA
1997 LEGISLATIVE SESSION

CHANGES IN REVENUES ( )

FUND S O U R C E     (Thouaande of Dollars)
1002 Federal Receipts
1003 GF M atch
10 0 4  GF
1005 GF/Program Receipts 
1037  GF/Mental Health 
Other (pleese specify)

TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

PO SIT IO N S :
FULL-TIME
PART-TIME
TEMPORARY

A g e n c y : D e p a rtm en t o f  H ea lth  &  S ocial Serv ices
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F I S C A L  N O T E  cshb »■

S T A T E  O F A L A S K A  / ^ \  P u b lish  D a te : 1 /2 7 /9 7
1997 L E G IS L A T IV E  SESSIO N
Revision D a t a :     _  Dept. Affected: Alaska Court System
Tin®: Victim's right to be present at trial________bru: Trial Courts__________ _____________

__________  Component; —
R ep/ Porter ~  ~Sponsor ______________

Requestor: House Judciaiy COMPONENT SERIAL NO. 768

Expend rturae/Revenu as
OPERATING EXPENDITURES FY 98 FY 39 FYOO FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENOfTURE3

CHANGE IN REVENUES ( ~ T

Fund Sou res (Thousands of Dollars)

Estimate of any current year (FY 97) cost: Nona 

Positions

ANALYSIS: (Attach a separate page if necessary) 

No fiscal Impact.

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
OM l KM

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prooram Receipt* 
1037 GF/MentaJ Health 
Other

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Full-T im e
Pan-T im e
Temporary

Prepared by: C. S. Christensen ill, Staff Counsel r r / e z ^ . Phone: 264-3223
Agency: Alaska Court System Date: 01/23/97

Approved by: Arthur H. Snowden, II, Administrative Director --------- Date: 01/23/97
Agency: Alaska Court System -
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SENATE FINANCE 
COMMITTEE 

Amendment Number:_ 
Bill Number:
Sponsor:____

Ilfs  q
 Date:

Logged In By: - l i e  [ l(u ,  \
(\

A M  E N D iVT E N  T
inched  ic j  S tn  • P fc u t  cc_. 
lt- /» r  I j j  c c (i< jh a etcy~tr c l

OFFERED IN THE SENATE FINANCE COMMITTEE B Y  P E A R C E

TO: SCS for CSH B 9 (JUD)

Page 5, follow ing line 14:

Insert a new  bill section to read:

‘Sec. 14. A S 12.45 is amended by adding a new  section to read:

Sec. 12.45.042. M ental exam ination o f  victim . In a criminal prosecution under

A S 11.41, the court may not order or compel the victim  to undergo a psychiatric or

psychological exam ination unless

(1) the v ictim ’s psychiatric or psychological condition is an elem ent o f  

the offense charged; or

(2) the prosecution has g iven  notice that it w ill present evidence at trial that 

the victim  suffers from a continuing psychological or psychiatric condition that

resulted from the offense charged.’

Renumber following b ill sections accordingly.
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IN THE LEGISLATURE OF THE STATE OF ALASK A  

TW ENTIETH LEGISLATURE - FIRST SESSION
•I
! BY THE SENATE JUDICIARY COMMITTEE
I
Offered: 4/15/97
Referred: Finance

Sponsor(s): REPRESENTATIVES PORTER, Green, Croft, Kubina, Kemplen, Dyson
i
I

A  B I L L  

F O R  A N  A C T  E N T IT L E Dt
I

1 " A n  A c t  r e h t in g  to  th e  r ig h ts  o f  c r im e  v ic tim s  a n d  v ic t im s  o f  ju v e n ile  offenses;

2  re la t in g  to  th e  c o lle c tio n  b y  v ic tim s  o f  re s t itu t io n  f r o m  p r is o n e rs ; re la t in g  to  t h e 1

3  d e f in it io n  o f  ‘ in c a p a c ita te d ’ f o r  sexua l o ffenses; c re a tin g  th e  c r im e  o f  in te r fe r in g

i !
4  w i th  a  r e p o r t  o f  a  c r im e  in v o lv in g  d o m e s tic  v io le n c e ; re la t in g  to  th e  s a fe ty  o f

*1

5 v ic t im s , o th e r  p e rso n s , a n d  th e  c o m m u n ity  in  s e tt in g  b a il o r  c o n d it io n s  o f

6  re lease; re la t in g  to  access to  c e rta in  reco rds  o f  th e  V io le n t C r im e s  C o m p e n sa tio n
*1
;|

7  B o a rd ;  a m e n d in g  R u les  6 a n d  4 3 (d ), A la s k a  R u les  o f  C r im in a l P ro ce d u re , R u les
•I
>i

8  404  a n d  615, A la s k a  R u les  o f  E v idence , a n d  R u le  3, A la s k a  D e lin q u e n c y  R u les ;
'j

9 a n d  p ro v id in g  fo r  a n  e ffe c tiv e  d a te ."

!l• i

10 B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :
II

16 ZZ Z3
11 I * S ection  1. PURPOSE. The purpose o f  secs. 2, 16, FT, 20, and 2 i  o f  this Act is to clarity

1 2  ' that the right o f  crime victim s "to be present at all criminal or juvenile proceedings where the

S E N A TE  CS FO R CS FO R HO USE B I L L  NO. 9(JUD)

; HB0009E -1- SCS CSHB 9(JUD)
C O M M I T T E E  C O P Y  New T e x t  U n d e r l in e d  [DELETED TEXT BRACKETED]



SENATE FINANCE 
COMMITTEE 

Amendment Number: 2
Bill Number: It H n________
Sponsor:_________ Date:
Logged In By: Q

A M E N D M E N T

~J\ b t

OFFERED IN THE SENATE FINANCE COMMITTEE B Y  P £ , \  R c  £

TO: SC S for CSHB 9 (JUD)

Page 5, fo llow in g  line 14:

Insert a new  bill section to read:

“Sec. 14. A S 12.45 is amended by ad ding a new  section to read:

Sec. 12.45.042. M e n ta l e x a m in a tio n  o f  se xu a l a ssa u lt o r  sexua l abuse v ic t im .

In a criminal prosecution under AS 11.41.410 - 11.41.470, the court may not order or 

com pel the victim  to undergo a psychiatric or psychological examination unless

(1) the victim ’s psychiatric or psychological condition is an elem ent o f  

the offense charged; or

(2) the prosecution has g iven notice that it w ill present evidence at trial that 

the victim  suffers from a continuing psychological or psychiatric condition that 

resulted from the offense charged.”

Renumber following b ill sections accordingly.



SENATE CS FOR CSHB 9 (JUD) 
SECTIONAL A N A L Y SIS

S ections one, 1 5 ,1 7 ,21, a n d  22 im plem ent art. I, sec. 24 o f  the Alaska Constitution by 
allow ing the victim  to be present at every stage o f  a criminal prosecution or adjudication o f  a 
juvenile where the defendant or the juven ile  has a right to be present. The Alaska 
Constitution guarantees these rights; these provisions am end the statutes and court rules to 
implement them.

S ections th re e  th ro u g h  s ix  create an exception to the w eek ly  earnings and liquid assets 
exem ptions from execution to a llow  a victim , in attempting to co llect on an order o f  
restitution, to levy upon assets held by a prisoner outside an institution (assets held inside the 
institution are already available to victim s under AS 09 .38 .030(f)).

S e c tio n  seven amends the definition o f  “incapacitated” in the sexual assault statutes. Sexual 
Assault in the Third Degree, for exam ple, prohibits sexual contact with a person who the 
offender knows is incapacitated. The definition is amended so that the state, in establishing 
its case, must prove either that the victim  was temporarily unable to appraise the nature o f  his 
or her conduct, or that the victim  was temporarily unable to express unw illingness to act. At 
present the state is required to prove both in order establish that the victim  was incapacitated.

S e c tio n  e ig h t adds a new  provision to the criminal code m aking it a class A  misdemeanor to 
interfere with a person who is reporting or attempting to report a crime o f  dom estic violence  
to the police.

S ections n in e , 1 0 ,1 1  a n d  13 amend t  e bail statutes to require that the safety o f  the victim  be 
considered by the court when it m akes its decision concerning bail and conditions o f  release 
for the defendant pending trial, sentence, and appeal. Art. I, sec. 24 o f  the Alaska 
Constitution guarantee a victim  the right to be reasonably protected from the accused through 
the im position o f  bail or conditions o f  release by the court. These sections .‘mplement that 
guarantee.

S e c tio n  12 provides that w hen the trial court dism isses an indictm ent or grants the defendant a 
new trial, and the state appeals the dism issal or order for a n ew  trial, the decision to release 
the defendant shall be determined according to the statutes governing release before trial.



S e c tio n  14 addresses cases that are referred to a three-judge panel for sentencing. The law  
allow s the panel to sentence a defendant to a lower or higher term o f  imprisonment, under 
certain circumstances, than the presumptive sentence which would otherwise apply. This 
section provides that i f  the panel hears additional testim ony regarding the appropriate 
sentence, the victim  o f  the crime will also be allow ed to testify.

S e c tio n  15 amends the victim s’ rights statute. In addition to setting forth the right to be 
present, it implements Art. I, sec. 24 o f  the Alaska Constitution by providing that a victim  has 
the right to notice o f  any hearing where the defendant's release from custody w ill be 
considered. Additionally, notice to victim s required by other provisions o f  law, for exam ple, 
the right to notice o f  the status o f  a defendant found not guilty by reason o f  insanity, are set 
forth in the victim s’ rights statute.

S e c tio n  16 provides that applications and personally identifying information in the files o f  the 
V iolent Crimes Compensation Board are confidential.

S e c tio n  18 allow s victim s who are subpoenaed to testify at the grand jury, who live more than 
50 m iles from the site o f  the grand jury or who must customarily fly to the site o f  the grand 
jury, to testify  telephonically. Present law  allow s other witnesses to testify at the grand jury 
by telephone under these circumstances.

Section  19 amends Rule 43(d), A laska Rules o f  Criminal Procedure, to require, when the state 
appeals a decision dism issing an indictment or granting a new  trial, that the court consider the 
release o f  the defendant under the laws addressing pretrial release.

S e c tio n  20  amends the Alaska Rules o f  Evidence to allow , in a prosecution o f  a crime 
involving dom estic violence or interfering with a report o f  dom estic v iolence, evidence to be 
introduced that the defendant has com m itted other crimes involving dom estic violence or 
interfering with the report o f  a crime involving dom estic violence against the same or another 
victim .

S ections  23  - 27 include effective date, applicability, and repealer provisions, and the court 
rule change notations.
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T o : S e n a to r  B e rt S h a rp  
S e n a to r D ru e  P earce  
S ena te  F in a n c e  C o m m it te e

F m : R e p re s e n ta t iv e  B r ia n  P o r te r

Re: H B  9 R ig h ts  o f  C r im e  V ic t im s

A p r i l  1 7 ,1 9 9 7

A t  y o u r  e a r l ie s t  c o n v e n ie n c e , p le a se  se t H B  9 o n  fo r  c o n s id e ra t io n  b y  th e  
S ena te  F in a n c e  C o m m it te e .

A t ta c h e d  p le a se  f in d  th e  fe l lo w  n g  d o c u m e n ts :

1 . C o p y  o f  d ie  m o s t  re c e n t v e rs io n  o f  th e  b i l l ,  to g e th e r  w i t h  a r e s o lu t io n  
w h ic h  m a y  o r  m a y  n o t  h a v e  to  be  a c te d  u p o n  b y  th e  c o m m itte e , d e p e n d in g  
u p o n  w h e th e r  a p r o v is io n  d e le te d  b y  th e  J u d ic ia ry  C o m m it te e  is  re in s ta te d .

2. A  S p o n s o r  S ta te m e n t

3. A  S e c tio n a l A n a ly s is

4. S u p p o r t in g  re s e a rc h  m a te r ia ls  a n d  le tte rs .

T h a n k  y o u  fo r  y o u r  p r o m p t  a t te n t io n  to  th is  m a tte r .

B r ia n  P o r te r

D I S T R I C T  2 0

SESSION-
STATE CAPITOL. ROOM :ir. 
fUXCAw. \LA.sKA-"’ '«lM lS: 
PHONE- I'M*) 4 fiW 'f |
FAX:

INTERIM:
*16 W VTH AVE.. >L 11E «(*«) 
ANCHORAC E. AK *i*i *n 1.210 
PHONE; .90*1 
FAX: ‘Mjri J58-5MO
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S E N A T E  C O N C U R R E N T  R E S O L U T IO N  N O . 12

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Introduced: 4/16/97
Referred: Rules

A  R E S O L U T IO N

1 S uspend ing  U n ifo rm  R u les 24 (c), 35, 41 (b ), and  42(e) o f  the  A la s k a  S ta te

2 L e g is la tu re  c o n c e rn in g  H ouse B i l l  N o . 9, re la t in g  to  v ic tim s  o f  c r im e  a n d  o th e r

3 c r im in a l la w  m a tte rs .

4  B E  I T  R E S O L V E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

5 That under Rule 54 o f  the Uniform Rules o f  the Alaska State Legislature, the

6  provisions o f Rules 24(c), 35, 41(b), and 42(e) o f  the Uniform Rules, regarding changes to the

7  title o f  a bill, are suspended in consideration o f  House Bill No. 9, relating to victim s o f  crime

8  and other criminal law matters.

SCR012A -1 - SCR 12



A l a s k a  j S f a t e  ^ l e g i s l a t u r e

R e p r e s e n t a t i v e  B r i a n  S .  P o r t e r

HOUSE MAJORITY LEADER

MEMBER 
HOUSE JUDICIARY COMMITTEE 
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D I S T R I C T  2 0

SESSION:
STATE CAPITOL ROOM 216 
JUNEAU. /ALASKA 99501-1IS2 
PHONE: (907) 465 4930 
FAX: (907) 465*3834

INTERIM:
716 W. 4TH AVE-. SUITE 360 
ANCHORAGE. AK 99501*2133 
PHONE: (907) 258-8197 
FAX: (907) 258-5510

S P O N S O R  S T A T E M E N T  

F o r

H B  9 R IG H T  O F  C R IM E  V IC T IM S . A N D  V IC T IM S . O F  iU V E N IL E  O F F E N S E S  
T O  BE P R E S E N T  A T  C O U R T  P R O C E E D IN G S

T h e  C o n s t i tu t io n  o f  th e  S ta te  o f  A la s k a  w a s  a m e n d e d  in  1994 b y  a d d in g  to  
A r t ic le  1, a n e w  S e c tio n  24 , w h ic h  s p e c if ic a l ly  e x te n d e d  to  c r im e  v ic t im s  " th e  
r ig h t  to  o b ta in  in f o r m a t io n  a b o u t  a n d  be  a l lo w e d  to  be  p re s e n t a t a l l  c r im in a l  
o r  ju v e n i le  p ro c e e d in g s  w h e re  th e  accu se d  h a s  th e  r ig h t  to  be  p re s e n t..."

C u r r e n t ly  a t le a s t tw o  S u p e r io r  C o u r t  ju d g e s  a re  in te r p r e t in g  th e  A la s k a  
S ta tu te s , a n d  R u le  615 , A la s k a  R u le s  o f  E v id e n c e , to  e x c lu d e  v ic t im s  o f  
c r im e s  a n d  ju v e n i le  o ffe n s e s  f r o m  b e in g  p re s e n t i n  th e  c o u r t r o o m  d u r in g  a 
t r ia l  o f  th e  a c cu se d  u n t i l  a f te r  th e  v ic t im  has te s t if ie d .

T h is  b i l l  is  th e n  o f fe re d  to  im p le m e n t  th e  m a n d a te  o f  th e  1994 A m e n d m e n t  
to  th e  C o n s t i t u t io n  a n d  to  m a k e  a b s o lu te ly  c le a r  to  th e  ju d ic ia r y  a c r im e  
v ic t im 's  r ig h t  to  be  p re s e n t a t  th e  t r ia l  a n d  o th e r  p ro c e e d in g s  o f  th e  a ccu se d , 
in c lu d in g  ju v e n i le  p ro c e e d in g s , w h e n e v e r  th e  a c c u s e d  h a s  th e  r ig h t  to  be  
p re s e n t.
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S E C T IO N A L  A N A L Y S IS

(907) 465-3718

O F

S E N A T E  C S F O R  C S  F O R  H O U S E  B IL L  N O . 9 (JU D )

S e c tio n s  1, 2, 15, 17, 20 , 21 a n d  22  o f  th is  A c t  c la r i f y  th e  r ig h t  o f  c r im e  v ic t im s  
to  be  p re s e n t  a t a l l  c r im in a l  o r  ju v e n i le  p ro c e e d in g s  w h e re  th e  a c c u s e d  o r  
ju v e n i le  h a s  th e  r ig h t  to  b e  p re s e n t.

S e c tio n s  3 , 4 , 5 , a n d  6 c re a te  a n  e x c e p t io n  to  th e  w e e k ly  e a rn in g s  a n d  l iq u id  
assets e x e m p t io n s  f r o m  e x e c u t io n  to  a l lo w  a v ic t im ,  i n  a t te m p t in g  to  c o l le c t  
o n  a n  o r d e r  o f  r e s t i t u t io n ,  to  le v y  u p o n  assets h e ld  b y  a p r is o n e r  o u ts id e  a n  
in s t i t u t io n .  U n d e r  p re s e n t  la w ,  assets h e ld  in s id e  th e  in s t i t u t io n  a re  a lre a d y  
a v a ila b le  to  v ic t im s  u n d e r  A S  0 9 .3 8 .0 3 0 (f).

S e c t io n  7  a m e n d s  th e  d e f in i t io n  o f  " in c a p a c ita te d "  i n  th e  s e x u a l a s s a u lt  
s ta tu te s . S e x u a l A s s a u lt  in  th e  T h i r d  D e g re e  p r o h ib i t s ,  fo r  e x a m p le , s e x u a l 
c o n ta c t  w i t h  a p e rs o n  w h o  th e  o f fe n d e r  k n o w s  is  in c a p a c ita te d . T h e  
d e f in i t io n  is  a m e n d e d  «o th a t  th e  s ta te , in  p r o v in g  i ts  case, m u s t  p r o v e  e ith e r  
th a t  th e  v ic t im  w a s  t e m p o r a r i ly  u n a b le  to  a p p ra is e  th e  n a tu re  o f  h is  o r  h e r  
c o n d u c t ,  o r  th a t  th e  v ic t im  w a s  te m p o r a r i ly  u n a b le  to  e xp re ss  u n w i l l in g n e s s  
to  act. A t  p re s e n t th e  s ta tu te s  re q u ire  th e  s ta te  to  p ro v e  b o th  in  o r d e r  to  
e s ta b lis h  its  case.

S e c t io n  8 a d d s  a n e w  p r o v is io n  to  th e  c r im in a l  c o d e  m a k in g  i t  a c lass  A  
m is d e m e a n o r  to  in te r fe r e  w i t h  a p e rs o n  w h o  is  r e p o r t in g  o r  a t te m p t in g  to  
r e p o r t  a d o m e s t ic  v io le n c e  c r im e  to  th e  p o lic e .

S e c tio n s  9, 1 0 ,1 1 ,1 2 ,1 3 ,1 9  a n d  24 a m e n d  th e  b a i l  s ta tu te s  to  re q u ire  th a t  th e  
s a fe ty  o f  th e  v ic t im  b e  c o n s id e re d  b y  th e  c o u r t  w h e n  i t  m a ke s  d e c is io n s  
c o n c e rn in g  b a i l  a n d  c o n d it io n s  o f  re le a se  f o r  th e  d e fe n d a n t  p e n d in g  t r ia l ,  
se n te n ce  a n d  a p p e a l.

S e c tio n  14 a l lo w s  a c r im e  v ic t im  to  te s t i fy  b e fo re  a th re e  ju d g e  s e n te n c in g  
p a n e l.



S e c tio n  16 p ro v id e s  th a t  a p p lic a t io n s  f o r  c o m p e n s a t io n  a n d  p e rs o n a lly -  
id e n t i f y in g  in fo r m a t io n  a re  c o n f id e n t ia l  re c o rd s  in  p ro c e e d in g s  b e fo re  th e  
V io le n t  C r im e s  C o m p e n s a t io n  B o a rd .

S e c tio n  18 a l lo w s  v ic t im s  w h o  a re  s u b p o e n a e d  to  te s t i fy  b e fo re  a g r a n d  ju r y ,  
w h o  l iv e  m o re  th a n  50  m ile s  f r o m  th e  s ite  o f  che g ra n d  ju r y ,  o r  w h o  m u s t  
c u s to m a r i ly  f l y  to  th e  s ite  o f  th e  g ra n d  ju r y ,  t o  te s t i fy  te le p h o n ic a lly .  O th e r  
w itn e s s e s  a re  a l lo w e d  u n d e r  p re s e n t la w  to  te s t i fy  b y  te le p h o n e  u n d e r  these  
c irc u m s ta n c e s .

S e c t io n  20 a m e n d s  A la s k a  E v id e n c e  R u le  4 0 4 (b ) to  a l lo w ,  in  a p ro s e c u t io n  o f  a 
c r im e  in v o lv in g  d o m e s t ic  v io le n c e  o r  in te r fe r in g  w i t h  a r e p o r t  o f  d o m e s t ic  
v io le n c e ,  e v id e n c e  to  b e  in t r o d u c e d  th a t  th e  d e fe n d a n t  has c o m m it te d  o th e r  
c r im e s  in v o lv in g  d o m e s t ic  v io le n c e  o r  in te r fe r in g  w i t h  th e  r e p o r t  o f  a c r im e  
in v o lv in g  d o m e s t ic  v io le n c e  a g a in s t  th e  s a m e  o r  a n o th e r  v ic t im .

S e c t io n  23 re p e a ls  R u le  6 (u ) (4 ) , A la s k a  R u le s  o f  C r im in a l  P ro c e d u re .

S e c tio n s  2 5 -2 7  in c lu d e  a p p l ic a b i l i t y  a n d  e f fe c t iv e  d a te  p ro v is io n s .



Art. I ,  § 23 CofrarmmoN or Alaska
356

T„va«ion of privacy by a clergyman, church. or 
n S % P  . 6 7 A L H « h i ) 8 6 .  

and eff«« »f >'»“ , Uw'  P“l , „ ,  or S b r  JtaieonMMo*1 treatmentinvoluntarily commit.protect confidentiality of income tax returns or in f mentallv ill persons with neuroleptic or
by or-.pl.yor or fonnor -

pl0Fise°iightfnvSsion of privacy -  cognizability and 
elements. 57 ALR4th 22.

S e c t io n  23 . R e s id e n t  P r e fe r e n c e .  T h is  c o n s t itu t io n  does n o t p ro h ib it  the  S ta te  
fro m  g ra n t in g  p re fe rences, on th e  bas is  o f  A la s k a  residence, to re s id e n ts  o f th e  S ta te  over 
n o n re s id e n ts  to  th e  e x te n t p e rm itte d  b y  th e  C o n s t itu t io n  o f the  U n ite d  S ta tes .

Effective dates. —  This section took effect Janu­
ary 4. 1239 (15th Legislative's CSHJR 18 (1988).)

S e c t io n  24 . R ig h t s  o f  C r im e  V ic t im s .  C r im e  v ic tim s , as d e fin e d  by law , s h a ll have 
th e  fo llo w in g  r ig h ts  as p ro v id e d  b y  la w : th e  r ig h t  to be re a so n a b ly  p ro te c te d  fro m  the 
accused th ro u g h  th e  im p o s it io n  o f  a p p ro p r ia te  b a il o r cond ition s  o f  re lease by  the  court: 
the  r ig h t  to  co n fe r w ith  th e  p ro se cu tio n ; th e  r ig h t  to  be tre a te d  w ith  d ig n ity , respect, and 
fa irn e s s  d u r in g  a l l  phases o f th e  c r im in a l a n d  ju v e n ile  ju s t ic e  process; th e  r ig h t  to  t im e ly  
d is p o s it io n  o f th e  case fo llo w in g  th e  a r re s t  o f  th e  accused: th e  r ig h t  to  o b ta in  in fo rm a tio n  
a b o u t a n d  be a llo w e d  to  be p re se n t a t  a l l  c r im in a l o r ju v e n ile  p roceed ings w here  the 
accused has th e  r ig h t  to  be p re se n t; th e  r ig h t  to be a llow ed  to be h e a rd , upon  request, at 
se n te n c in g , be fo re  o r  a f te r  c o n v ic tio n  o r  ju v e n ile  a d ju d ica tio n , a n d  a t a n y  proceeding 
w h e re  th e  accused’s re lease fro m  c u s to d y  is  cons idered : th e  r ig h t  to  re s t i tu t io n  fro m  the 
accused; a n d  th e  r ig h t  to  be in fo rm e d , u p o n  req u e s t, o f the  accused’s escape o r release 
fro m  cu s to d y  be fo re  o r a fte r  c o n v ic tio n  o r  ju v e n ile  a d ju d ica tio n .

Effective dates. —  This section took effect Decem­
ber 30. 1994 llSth Legislature's Legislative Resolve
Nc. 58).

A r t i c l e  I I  

T h e  L e g is la t u r e

S e c t io n  I .  L e g is la t iv e  P o w e r ;  M e m b e r s h ip .  The  le g is la tiv e  po w e r o f th e  S ta te  is 
ves ted  in  a le g is la tu re  c o n s is tin g  o f  a se n a te  w ith  a m em be rsh ip  o f tw e n ty  a n d  a house 
o f  re p re s e n ta tiv e s  w i th  a m e m b e rsh ip  o f  fo rty .

Opinion* of attorney general. —  Distinction rized the Budget and Audit Committee to supervise
between legislative and executive powers. See July the governor's execution of the budget act. specir.caiiy
22. 1976, Op. Att'y Gen. over that portion of it which permitea him to crar.ster
Vesting authority in the legislative Budget and appropriation items constituted an encroachment in

Audit Committee to approve transfers between appro- executive power ana offended the Alaska Consr.'.u-
pnation items violates the separation of powers doc- tion. July 22. 1976 Op. Att'y Gen.
trine and is an improper delegation of a legislative The apparent invalidity of Alaska’s apportionment
function to an interim committee. July 22, 1976 Op. plan does not transform its legislature into an iJegai
Att’y Gen. assembly, prohibited from meeting a.'d enacting :aw*-
Section 13(3) of the 1976 budget bill, which autho- 1934 Op. Att’v Gen. No. 4.

NOTES TO DECISIONS

Separation of powers doctrine requires that some specific instances by coni'itur.on to the
the blending of governmental powers will not be tive branGi of government. Br: dner v. Hammona. -a
inferred in the absence of an express constitutional P.2d 1 (Alaska 1976).
provision. Bradner v. Hammond. 553 P.2d 1 (Alaska Limitation on legislative checks on £°verao r
1976). power. —  The lack of ambiguity in Alaska Const..
Confirmation is not a distinct legislative HI. §§ 25 and 26 mandate that the supreme - ̂

power, but rather a part of the executive power of interpret th«.se express provisions as emoo >i..g
appointment which has in turn been delegated in only the maximum parameters of tne delegation
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Injustice Duncan v. Stale. 762 P.2d 301 (Alaska Ct. 
App. 1909).
Pans) not bound by (Hal cou rt’* evaluation. —  

Tns three-judge panel ia not bound by the tria l court* 
evaluation of the facta or determination of the law. 
Wjnther v. State, 749 P.2d 1356 (Alaska Ct. App 
1980).
THal e;ur1 should not propoaa a nonatatutory 

ml tig a ll o f factor to the three-judge panel vrhere 
the legislature specifica lly rejected that factor 
fo r Inclualou in A8 12.65.165(d). Where the Icfhu* 
lature hss expressly addressed a consideration, such 
at the ,*elationship between a defendant's past con­
duct and his present offense, and imposed limitations 
on the tria l court's power to consider that relationship 
in mitigation of sentence, the tria l court should not 
propose the same mitigating factor to the three-judge 
panel without complying with the limitations; to do so 
is to suggest a common-law development inconsistent 
with legislation Tbtemoffv. Stale. 739 I*2d 769 (Alas­
ka Cl App 1987)
Applied in McManners i Slate. 650 P.2d 414 

<Alaska Cl. App 19821. Shaw v State 673 P.2d 781 
(Alaska Ct. App 1983). Pegler v Stntr. 741 !>.2d 659 
(Alaska Cl App 1987), Ihlemnff v Stnu*. 739 P.2d 769
• Alaska Ct App 1987): Lowe v Slntc 866 P.2d 1320
• Alaska Ct. App. 1994)

QuoUd in KJrhy v State. 746 P.2d 767 (Alaska Ct 
App 1907); Wiley v. State. 022 P.2d 940 (Alaska Ct. 
App 1091).
Stated in Erhart v. State, 656 P.2d 1199 (AJaska Ct. 

App. 1982); State v. RastopaofT, 659 P.2d 630 (Alaska 
Ct. App 1983); Maldonado v. State, 676 P.2d 1093 
(Alaska Ct App 1984); 7\jlowetxke v. Stale. Dep’t of 
Pub. Safely. 743 P2d 368 (Alaska 1987).
C iled in Juneby v. State, 641 P.2d 823 (Alaska Ct 

App. 1982); Griffith v State. 653 P.2d 1057 (Alaska Cl 
App 1982); Neakok v. Slate. 653 P.2d 658 (Alaska Ct 
App. 1982); Wright v State, 656 P.2d 1226 (AJaska Ct. 
App. 1983); Langton v. Slate, 662 P.2d 954 (Alaska Cl. 
App. 1983); State v l.aPortr. 672 P.2d 466 (Alaska Ct. 
App. 1983), Walah v. State, 677 P.2d 912 (Alaska Ct. 
App. 1984); Slate v. Brinkley, 651 P.2d 351 (Alaska Cl 
App 1984); Flink v. Stale. 683 P. 2d 726 (Alaska Cl 
App. 1984); Dancer v Sta'.e, 715 P.2d 1174 (Alaska Ct 
App. 1986); Kuvsas v. Si ite, 717 P.2d 855 (Alaska Ct. 
App. 1986); James v.Sle c. 739 P.2d 1314 (Alaska Ct. 
App 1987), Schnecker v Stale. 739 P 2d 1310 (Alaska 
Cl App 1987), Comegys v. Slate, 747 P.2d 654 (Alaska 
Cl App 1987J; James v State, 754 P.2d 1336 (Alaska 
Ct. App 1986); Russell v. State. 752 P2d 1022 (Alaska 
Ct. App. 1988); Brauvois v State. 837 P2d 1118 
(Alunka Ct App 1992).

Sec. 12.55.180. D e s ig n a tio n o f re p re s e n ta t iv e . I f  more than one peraon who 
qualifies as h vic tim  under AS 12.55.185 desires notice under AS 12.55.088, the 
prosecuting a tto rney sha ll designate one person to represent a ll v ic tim s fo r purposes of 
receiving the notice requ ired and exercising the rig h ts granted under thin chapter. (5 6 
ch 59 SLA 1989)

Reviaor's note*. —  Pumturly AS 1259 172 Re­
numbered in 1990

8©c. 12.5S .lflS . D e f in it io n s . In th is chapter, unless the context requ ires otherw ise,
(1) “crime aga inst a person" hss the menning given in AS 33.30.901;
(2) “c rim ina l a trec t gang" has the meaning given in AS 11.81.900(h);
(3) “dangerous in s trum en t” has the meaning given in AS 11.81.900;
4) “domestic violence” has the meaning given in AS 18.66.990;
(£) “ firea rm " has the meaning given in AS 11.81.900;
(6) “ firs t felony conv ic tion " means th a t the defendunt has not been previously convicted 

o f a felony;
(7) “ju d ic ia l o ffice r" has the meaning given in AS 11.56.900;
(8) “most serious fe lony" means
(A) arson in the firs t 6* gree, promoting p ro s titu tio n in the firB t degree under AS 

11.66.110(aX2), o r nny unclassified or class A felony prescribed under AS 11 41; or
(B) an a ttem p t, o r conspiracy to comm it, or c rim ina l so lic ita tion under AS 11.31.110 of, 

an unclassified fe lony prescribed under AS 11.41;
(9) “ paramedic" means a mobile in tensive enre paramedic licensed under AS 08.64;
(10) “ peace office r" has the meaning given in AS 11.81.900;
(11) “ pecuniary ga in " means the amount o f money or value o f prope rty a t the tim e of 

commission o f the offense derived by the defendant from the comm ission o f the ofTcnse, 
less the amount o f money or voiue o f property re tu rned to the v ic tim  o f the offense or 
seized by or surrendered to law fu l au tho rity before sentence is imposed;
(12) “second felony convic tion" means th a t the defendant previously has been con*

(14) "third felony conviction* means that the defendant has been at least twice 
previously convicted of a felony;
(15) "uncond itiona l d ischarge"m eans th a t s defendant is released from a ll d isab ility 

a ris ing under a sentence, in c lud ing proba tion and parole;
CQfl) *victim*TPaaDi
1A> a pefagn against whom an offense has been perpetrated;
(B) one o f the fo llow ing, no t the perpe tra to r, i f  the person specified in (A ) o f th is 

paragraph is a m inor, incompetent, o r incapacita ted;
(i) an ind iv idua l liv in g in a spousal re la tio nsh ip w ith the person specified in (A) o f th is 

paragraph; or
( ii) a parent, a d u lt ch ild , gua rd ian , or custodian o f the person;
(C) one o f the fo llow ing, no t the perpe tra to r, i f  the person specified in (A ) o f th is 

paragraph ia dead:
a person liv in g in a spousal re la tio nsh ip w ith  the deceased before the deceased died;

( ii) an adu lt ch ild , parent, bro ther, siste r, grandparent, o r grandch ild o f the deceased;
or
( i i i ) any othe r in terested person, as may be designated by a person having au th o rity in 

law to do so. '$ 12 ch 166 SLA 1978; am E.O. No. 55, § 9 (1984); am $ 3 ch 15<f SLA 1984; 
$ 7 ch 59 SLA 1989; am 5 6 ch 64 SLA 1991; am $ 8 ch 36 SLA 1993; am $ 5 ch 6 SLA 
1996; am $ 13 ch 7 SLA 1996; am $ 10 ch 60 SLA 1996; am § 15 ch 64 SLA 1996)

Rovfsor'a not**. —  Paragraph (3) wax enacted •• 
paragraph (12). Renumbered in 1991, at which time 
former paragraph* <3M II) were renumbered ax (4)-
(12).
Paragraph (7) enacted a* (13). Renumbered in 1993, 

• t which lime former paragraph* (7)-( 12) were renum­
bered a* (BM33). rexpectively.
Paragraphs (2), (R), and (10) were enacted aa (14) 

Renumbered in 199C. at which time former para­
graphs (2M6) were renumbered aa (3X7), former 
paragraph (7) wai renumbered aa (9), and former 
paragraph! (8M13) were renumbered aa (11) (16).
Croat reference*. —  For finding* related to the 

definition of'moat aerioua felony," tee |  1, ch. 7, SLA 
1996 in the Ifcmporary and Special Acta.
Effect o f amendment*. —  The 1991 amendment, 

effective September 16. 1991, added paragraph (3) 
(now (4)).

The 1993 amendment, effective August 25, 1993, 
added paragraph (9).
The firat 1996 amendment, effective June 27,1996, 

added paragraph (10).
The second 1996 amendment, effective June 27, 

1996, added paragraph (8).
The third 1996 amendment, effective Septemher 1, 

1996, added paragraph (2).
The fourlh 1996 amendment, effective July 1, 1996, 

rewrote paragraph (4).
Legislative hlatory report*. —  For Houae letter 

of intent relating to the definition of "victim" in thia 
•action, aa amended by | 7, ch. 59, S lJt 1989 (CSHB 
36<Fin) am), and related letter from the Department 
of Law, see 1989 House Journal 710 —  712.

NOTES TO DECISIONS

P rio r convic tion* fo r presumptive aentaocing.
—  Under the plain terma of former AS 12.55 145(a)(3) 
and 12.65.185(6). (7). and (8) (now aee (6), (13), and 
(14)), one conviction muat precede the next before 
presumptive sentencing can apply. State v. Kastopsoff, 
659 P.2d 630 (Alaaka Cl. App. 1983).
Where defendant’* three separate a iminal episode* 

occurred in cloie proximity and hi* convictiona were 
entered after all of the offenses had been committed, 
he cannot be deemed to be a second felony offender 
under AS 12.65.125 and AS 12.65.185. State v. 
RastopaofT. 659 P2d 630 (Alaska Ct. App. 1983).
A peraon ha* not been convictei. : f a felony offense 

for presumptive sentencing purposes until after he 
has been sentenced on the firat felony offense. Sawyer 
v State. 663 P2d 230 (AJaska Ct. App. 1983).
"Uncond itiona l discharge" construed. —  The 

definition of 'unconditional discharge" in AS 
15 60 010(33) ia functionally identical to the definition

The definition of "unconditional discharge" aat forth 
in this section must be interpreted to require the 
completion of any sentence of imprisonment, dis­
charge from parole or probation, and release from any 
other restriction directly imposed • • part of the judg­
ment of conviction; restoration of collaterally affected 
rights or privilege!, ouch aa to vote and to carry a gun, 
ia not required. Sinpleton v. State. Ct. App. Op. No. 
1475 (File No. A-5578). P.2d 0996).
•'V ictim .* —  The legislature did not intend the 

definition of "victim" to be limited to "offenses againit 
the peraon." because the term appears in statutes 
defining property crimes that are outside that claaa. 
Municipality of Anchorage v. Sanders. 902 P.2d 310 
(Alaska Ct. App. 1995).
Applied in Fry v. Stale, 655 P.2d 709 (Alaska Ct. 

App. 1983); Wesolic v. State. 837 P.2d 130 (Alaska Ct. 
App 1992).
Quoted in Wright v. State, 656 P2d 1226 (Alaska

n  .  • n a a i  r> •• O i . i .  o n - >  n o j  «<1 CA  M U *
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-H .R .924—

H.R.924

O n e  H u n d r e d  F i f t h  C o n g r e s s  

o f  th e

U n ite d  S ta te s  o f  A m e r ic a

A T  THE FIRST SESSION  

Begun and held at the City o f Washington on Tuesday, 

the seventh day o f  January, one thousand nine hundred and ninety-seven 

An Act

To amend title 18. United States Code, to give further assurance to the right o f victims o f crime to attend and 
observe the trials o f those accused o f the crime.

Be it enacted by the Senate and House o f Representatives o f  the United States o f America in Congress 
assembled,

S E C T I O N  X . S H O R T  T I T L E .

This Act may he cited as the 'Victim Rights Clarification Act o f  1997'.

S E C .  2 .  R I G H T S  O F  V I C T I M S  T O  A T T E N D  A N D  O B S E R V E  T R I A L .

(a) IN  GENERAL* Chapter 223 o f title 18. United States Code, is amended by adding at the end the 
following:

a o  t o  

BJlUd



'S e c . 3 5 1 0 . R ig h ts  o f  v ic t im s  to  a t te n d  a n d  o b s e rv e  t r ia l .

Ya) NON-CAPITAL CASES- Notwithstanding any statute, rule, or other provision o f  law, a United 
States district court shall not order any victim o f an offense excluded from the trial o f  a defendant 
accused o f  that offense because such victim may, during the sentencing hearing, make a statement or 
present any information in relation to the sentence.

'(b) CAPITAL CASES- Notwithstanding any statute, rule, or other provision o f law, a United States 
district court shall not order any victim o f an offense excluded from the trial o f  a defendant accused o f  
that offense because such victim may, during the sentencing hearing, testify as to the effect o f  the 
offense on the victim and the victim's fam ily or as to any other factor fo r  which notice is required 
under section 3593(a).

'(c) DEFINITION- As used in this section, the term 'victim' includes all persons defined as victims in 
section 503(e)(2) o f the Victims' Rights and Restitution A ct o f 1990.'.

(b) CLERICAL AMENDMENT- 'The table o f sections at the beginning o f chapter 223 o f title 18,
United States Code, is amended by adding at the end the following new item:

'3510. Rights o f victims to attend and observe trial.

(c) CLARIFICATION OF GROUNDS FOR EXCLUSION- Section 3593(c) o f  tiff. 18, United States 
Code, is amended by inserting 'For the purposes o f  the preceding sentence, the fa c t that a victim, as 
defined in section 3510, attended or observed the trial shall not be construed to pose a danger o f 
creating unfair prejudice, confusing the issues, or misleading the jury . ' after 'misleading the jury.

(d) EFFECT ON PENDING CASES- The amendments made by this section shall apply in cases 
pending on the date o f the enactment o f this Act.

Speaker o f  the House o f Representatives.

Vice President o f the United States and

President o f  the Senate.
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H .R .924 
One Hundred F i f t h  Congress 
o f the
U n ite d S ta tes o f America 
AT THE FIRST SESSION
Begun and he ld a t th e C it y  o f Washington on Tuesday, 
the seven th day o f January , one thousand n ine hundred and 
n in e ty -s e ven 
An A c t
To amend t i t l e  19, U n ite d S ta te s Code, to  g ive fu r th e r assurance to  
the r ig h t o f v ic t im s  o f crim e to  a tte n d and observe the t r i a l s  o f 
those accused o f the crim e .
[ I t a l i c - * ]  Be i t  enacted by the Senate and House o f 

Rep resen ta tive s o f the U n ite d S ta te s o f America in  Congress 
assembled, [ < - I t a l i c ]
SECTION 1. SHORT TITLE.
Th is A c t may be c i te d  as the 'V ic t im  R igh ts C la r i f i c a t io n  A c t o f 

199?1 .
SEC. 2. RIGHTS OF VICTIMS TO ATTEND AND OBSERVE TRIAL.
(a) IN GENERAL- Chapter 273 o f t i t l e  18, U n ite d S ta te s Code, is  

amended by add ing a t the end the fo l lo w in g :
'S ec . 3510. R igh ts o f v ic t im s  to  a tte n d and observe t r i a l .
' (a) NON-CAPITAL CASES- N o tw ith s ta n d in g any s ta tu te , ru le , o r 

o th e r p ro v is io n  o f law , a Un ite d S ta te s d i s t r i c t  c o u r t s h a l l n o t 
o rd e r any v ic t im  o f an o ffe n se excluded from the t r i a l  o f a 
de fendan t accused o f th a t o ffe n se because such v ic t im  may, d u r in g  
the sen tenc ing hee rin g , make a sta tem en t o r p re sen t any in fo rm a t io n  
in  r e la t io n  to the sentence.
' (b) CAPITAL CASES- N o tw ith s ta n d in g any s ta tu te , ru le , o r o th e r 

p ro v is io n  o f law, a Un ited S ta te s d i s t r i c t  c o u r t s h a l l n o t o rd e r 
any v ic t im  o f an o ffe n se excluded from the t r i a l  o f a de fendan t 
accused o f th a t o ffe n se because such v ic t im  may, d u r in g the 
sen tenc ing hea rin g , t e s t i f y  as to  the e f f e c t o f the o ffe n se on the 
v ic t im  and the v ic t im 's  fa m ily  o r as to any ocher fa c to r f o r  wh ich 
n o t ic e  is  re q u ire d under se c t io n  3593 (a ).
* (c) DEFINITION- As used in  th is  s e c t io n , the term 'v i c t im ' 

in c lu d e s a l l  persons de fin e d aa v ic t im s in  s e c t io n  503 (e )(2 ) o f the 
V ic t im s ' R igh ts and R e s t i tu t io n  Act o f 1 9 9 0 . '.

(b) CLERICAL AMENDMENT- The ta b le  o f se c tio n s a t the beg in n in g o f
chap te r 223 o f t i t l e  18, U n ite d S ta te s Code, is  amended by add ing
a t the end ;he fo llo w in g  new item :
'3510 . R igh ts o f v ic t im s  to  a tte n d and observe t r i a l . ' .
(c) CLARIFICATION OF GROUNDS FOR EXCLUSION- Sec tion 3593(c) o f 

t i t l e  18, Un ited S ta te s Code, is  amended by in s e r t in g  'F o r the 
purposes o f the p re ced ing sentence, the fa c t th a t a v ic t im , as 
d e fin e d in  se c tio n  3510, a ttended o r observed the t r i a l  s h a l l no t 
be construed to  pose a danger o f c re a t in g  u n fa i r p re ju d ic e , 
con fu s in g the issues , o r m is le ad in g the j u r y . ’ a f t e r  'm is le a d in g  
the j u r y . 1.
(d) EFFECT ON PENDING CASES- The amendments made by th is  s e c t io n  

s h a ll app ly in  cases pending on the da te o f the enactment o f t h is  
A c t .
Speaker o f the House o f R e p re se n ta tiv e s .
V ice P res iden t o f the UnitQd S ta te s and 
P res ide n t o f che Senate.

t
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SUMMARY VICTIMS

"Many misting children do not know thot they a rt missing, 
having been abducted when they were very young and told 
that their mother is dead, or that their father left them, or that 
they are not wanted anymore by the other parent. "

— The National Center for Missing and Exploited 
Children, on efforts to locate children who have been taken 
away from one parent by the other (p. 4)

Victim*
• Congress moves quickly to help Oklahoma City victim* (I) 
0 Justice Dept, funds search for good restitution plans (3)

Probation *  Parole
• Supreme Court requires due process fo r "pre-parole" (3 ) 

Law Enforcamant
• Some progress seen in state laws protecting children (4) 

Juvenile Justice
• lustier Drpt. begin* probe of Georgia facilities (5)
• Police and prosecutors create anti-truancy programs (3)

CONGRESS VOTES TO LET VICTIMS 
ATTEND TRIAL AND MAKE STATEMENTS

Congress has approved, and President Clinton has 
signed into law, a measure allowing crime victims to he 
present at triad in their cases without ccrnpromising their 
right to make a victim-impact statement at the time of 
sentencing.
Quick action on the measure, H R, 924, the Victim 

Rights Clarification Act of 1997. was prompted by the 
impending trial of Timothy McVeigh for the bombing of 
a federal office building in Oklahoma City. TJie judge 
handling the case, Richard P. Matsch of the U.S. District 
Court in Denver, had issued a controversial railing that 
victims of the bombing had to choose tetween vtatching 
the trial and making a victim-impict statement i f  
McVeigh is convicted.
Soon after Congress approved the new law, Judge 

Matsch reversed himself, saying if survivors of the 
bombing and relatives of tbose who were killed choose 
to attend the trial or watch it on closed-circuit television, 
they still can he considered for offering vktim-impact 
statements at sentencing.
Witnesses generally are excluded from attending a 

trial until after they have testified, in order to prevent 
them from tailoring their testimony to fit the accounts 
already provided by previous witnesses. But sponsors of 
the Victim Rights Clarification Act said there needs to 
be an exception for "vicum-impact" testimony, in which 
crime victims testify only about the effects that the crime 
had on them, not on matters pertaining to the guilt or 
innocence of the accused.
“The victims in the Oklahoma City bombing case are 

being categorically excluded from both watching the trial 
and providing victim-impact testimony," suid Sen.

© 1997 P«c*Com Incorporated- 411 nghtt reserved.Reproduction w itW t written pormtMion of the potllUwr ia prohibited.
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Patrick Leahy, the ranking Democrat on the Senate 
Judiciary Committee, as the legislation reached the Senate 
floor. “Thus, the victims are faced with an excruciating 
dilemma: If they sit outside the courtroom during the trial, 
they may never learn the details of how the justice system 
responded to this horrible crime. On the other band, if they 
attend the trial. th#:y will never be able to tell the jury the 
full extent of the suffering (he crime has caused to them 
and to their families."
When Congress passed a law in i 994 allowing for victim 

impact statements, it intended only to ensure (hat sentenc­
ing hearings were even-handed, not to prevent victims from 
attending trials. Senator Leahy said.
“During my days as a prosecutor, I found many times 

[that} the person beir sentenced had suddenly gotten 
religion, had sudden! jcome n model person, usually 
dressed in a better suit sod tie than 1 wore as a prosecutor, 
and was able to cry copious tears seeking forgiveness and 
saying how it was all a mistake," Leahy said. “Somttime* 
reality came to the courtroom only when the victim would 
speak."
Leahy and other supporters of the legislation said they 

considered the judge’s ruling in the Oklahoma City case a 
misinterpretation of the Federal Rules of Evidence. The 
new lav affects only testimony by victims during sentenc­
ing hearings, in cases where the defendant already has been 
found guilty beyond a reasonable doubt.
The legislation was placed on a fust track in Congress, 

because sponsors wanted to reverse the judge's ruling in 
the Oklahoma City case before McVeigh's trial was 
scheduled to begin on March 3). The trial judge's ruling 
was upheld by the 10th Circuit U.S. Court of Appeals on 
February 4, and on March 5, Rep. Bill McCollum, chair­
man of the House Subcommittee on Crime, introduced the 
legislation to reverse it. The full House approved the 
measure by a 4l8-to-9 vote on March 18, and the Senate 
approved it the next day under a unanimous-consent 
agreement. President Clinton signed the bill into law on 
March 19, and Judge Matsch reversed his previous order 
on March 25.

Congress acting to protect Oklahoma City victim*: 
Sponsors of the bill noted that it was not the first time 
Congress has acted to protect victims of the Oklahoma 
City bombing. Last year, after there was a change of venue 
in the case to Denver, Congress approved legislation 
providing closed-circuit television coverage of the trials 
to the victims.
Outrage over the Oklahoma City bombing also was 

widely credited with propelling Congress to approve 
habeas corpus rcfonm legislation last year. That legislation 
is designed to make it more difficult for death raw inmates 
to deloy their executions for many years. Various versions 
of the measure had been stalled iri Congress for years, 
despite repeated efforts to get them passed. But when a 
habeas corpus bill was attached to an anti-terrorism bill in 
Che wake of the Oklahoma City bombing, sponsors suid it

would help ensure the speedy execution of whoever was 
responsible, and the bill was approved easily. President 
Clinton signed that legislation last April, a few days after 
the first anniversary of the Oklahoma City bombing.
To ensure there would be no doubt that the most recent 

measure would apply to the Oklahoma City trials, (he 
legislation specifies that it “shall apply in cases pending 
on the date o f. . . enactment.’’
Sponsors of the legislation said they intended it to 

benefit victims in any future trial in which a judge might 
require them to choose between observing the trial and 
making a victim-impact statement. “This bill in no way 
singles out a ease for unique or special treatment," said 
Sen. Don Nickles (R-Okla.).
Sponsors acknowledged, however, that the bill was 

rushed to passage in order to ensure that it would affect the 
trial of McVeigh and that of hi*; alleged partner, Terry 
Nichols, whose trial is to begin after McVeigh's, "it is 
critical thr.' we pass H ,T. 924 before the trial in the 
Oklahoma City bombing case begins on Marrh 31," said 
Sen. James M. Iniiofe (R-Okla.).
The few opponents of the measure argued that it was 

improper to pass a la w to reverse a judge's ruling in a 
particular c "Whether or not Congress agrees with this 
ruling, the judge should have the ability to render it accord­
ing to the law and the facts before him in this particular 
case,” said Rep. Robert C. Scott (D-Va.). "The judge 
should be allowed to run his courtroom and conduct these 
trials without Congress grabbing the gavel from him after 
a ruling not to our political liking.”
Congressman Scott called the measure "a blatant in­

trusion upon the Constitutional principles of separation of 
powers."
Rep. William D. Dclahunt (D-Mass ) warned that (he 

measure could backfire. "Congress should not be changing 
the rules in (he middle of a trial," he said. “As a former 
district anomey, 1 know it does no good to secure » guilty 
verdict that is vulnerable to reversal on appeal. Defense 
attorneys have already announced (heir intention to chal­
lenge Congressional action in this case. Whether or not 
their challenge succeeds, why would we go out of our way 
to increase the government's burden and put a possible 
guilty verdict at risk?... It would be truly unfortunate were 
our actions to create the possibility of a retrial, further 
compounding the terrible trauma suffered by both the 
victims and their families."
Oklahoma Attorney General W. A. Drew Edmondson 

rejected the idea that the legislation would create grounds 
for appealing any guilty verdict. "Congress has the power 
to set the rales for federal cases," he said in a letter to the 
sponsors of the bill, joined by the attorneys general of 22 
ether states. Many states already have state constitutional 
amendments or legislation guaranteeing victims the right 
to attend trials and make victim-impact statements, the 
state attorneys general wrote. "The federal government 
needs to join (he states and put in place these protections 
for victims," (hey said.
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Date: January 15.1997

T o : R e p re s e n ta t iv e  Joe G re e n
C h a irm a n , H o u s e  J u d ic ia ry  C o m m it te e

F ro m : R e p re s e n ta t iv e  B r ia n  P o r te r  
H o u s e  M a jo r i t y  L e a d e r

S u b je c t: A d d i t io n a l  S e c t io n a l A n a ly s is  o f  H B  9

In  g e n e ra l, a t c o m m o n  la w  i t  w a s  w i t h in  th e  d is c re t io n  o f  a t r ia l  ju d g e  to  
e x c lu d e  w itn e s s e s  f r o m  th e  c o u r t r o o m  d u r in g  a t r ia l  o n  th e  th e o r y  th a t  a 
w itn e s s  w h o  s its  th r o u g h  a c o u r t  p ro c e e d in g  c o u ld  s h a p e  h is  o r  h e r  te s t im o n y  
to  m a tc h  th e  te s t im o n y  g iv e n  b y  o th e r  w itn e s s e s . E v e n  a t c o m m o n  la w ,  
h o w e v e r ,  th e  e x c lu s io n  o f  w itn e s s e s  a p p l ie d  o n ly  to  o r d in a r y  w itn e s s e s , a n d  
n o t  to  w itn e s s e s  w h o  w e re  a lso  p a r t ie s  to  th e  l i t ig a t io n .  T h e  e x e m p t io n s  
f r o m  e x c lu s io n  e n jo y e d  b y  p a r t y  w  tnesses e x te n d e d  to  p ro s e c u t io n  w itn e s s e s  
in  c r im in a l  p ro c e e d in g s . So u n d e r  c o m m o n  la w ,  a ju d g e  e x e rc is in g  s o u n d  
d is c re t io n  g e n e ra l ly  re fu s e d  to  e x c lu d e  c r im e  v ic t im s  f r o m  th e  t r ia l  o f  a n  
accused .

T h e  re a s o n  u n d e r ly in g  th e  c o m m o n  la w  e x c e p t io n  w h ic h  a l lo w e d  c r im e  
v ic t im s  to  be  p re s e n t th r o u g h o u t  a t r ia l  is  th a t  a crim e3 v ic t im 's  p re s e n c e  a t 
th e  p ro s e c u to r 's  ta b le  w a s  n e ce ssa ry  i n  m o s t  in s ta n c e s  b e ca u se  th e  c r im e  
v ic t im  w a s  th e  o n ly  p e rs o n  w i t h  p e rs o n a l k n o w le d g e  o f  w h a t  o c c u r re d  d u r in g  
th s  c r im in a l  a c t iv i t y .  I n fo r m a t io n  w h ic h  th e  c r im e  v ic t im  c o u ld  f u r n is h  to  
th e  p ro s e c u to r  d u r in g  th e  c o u rs e  o f  th e  t r ia l  c o u ld  n o t  be  o b ta in e d  f r o m  
a n y o n e  e lse  o th e r  th a n  th e  c r im e  v ic t im .  E x c lu d in g  th e  c r im e  v ic t im  w o u ld ,  
in  a lm o s t a ll cases, p la c e  th e  s ta te  a t a n  e n o rm o u s  d is a d v a n ta g e . See M i l l e r  v . 
S ta le , 648 N .E . 2 d  1 2 0 8 ,1 2 1 0  ( In d .  1995).

T h is  ra t io n a le  w a s  im p l i c i t l y  a c c e p te d  b y  th e  A la s k a  S u p re m e  C o u r t  in  a 
d e c is io n  w h ic h  p re d a te d  A la s k a 's  a d o p t io n  o f  th e  F e d e ra l R u le s  o f  E v id e n c e  
in  1979. I n  D ic k e n s  v . S ta te . 398  P .2 d  1008 (A k .  1965), th e  c o u r t  u p h e ld  th e  
r ig h t  o f  a p o lic e  o f f ic e r  w h o  w a s  in  c h a rg e  o f  a c r im in a l  in v e s t ig a t io n  to  
re m a in  in  th e  c o u r t r o o m ,  d e s p ite  th e  fa c t  th a t  h e  w a s  to  te s t i fy  d u r in g  th e  
t r ia l .

W ith  th e  a d o p t io n  o f  th e  F e d e ra l R u le s  o f  E v id e n c e  b y  C o n g re s s  in  1973, 
th e  issu e  o f  w h ic h  w itn e s s e s  s h o u ld  o r  s h o u ld  n o t  be e x c lu d e d  w a s  f in a l l y  
s e tt le d  in  th e  fe d e ra l c o u r ts .  F e d e ra l E v id e n c e  R u le  615 m a n d a te d  th a t  a p a r ty  
w itn e s s  c o u ld  n o t  b e  e x c lu d e d  i f  th e  p a r ty  w a s  a " n a tu ra l p e rs o n " . B y  
d e f in i t io n ,  a ll  c r im e  v ic t im s  a re  " n a tu ra l p e rs o n s " . T h e  F e d e ra l E v id e n c e  
R u le s  a p p lie d  to  b o th  c iv i l  a n d  c r im in a l  cases. M o re o v e r ,  u n d e r  th e  F e d e ra l



E v id e n c e  R u le  615 , th e re  n o  lo n g e r  w a s  d is c re t io n  to  e x c lu d e  a p a r t y  w itn e s s . 
I t  w a s  n o w  m a n d a to r y  f o r  a ju d g e  to  re fu s e  to  e x c lu d e  a c r im e  v ic t im  f r o m  th e  
t r ia l  o f  th e  a ccu se d .

E ffe c t iv e  A u g u s t  1, 1979, A la s k a  a d o p te d , w i t h  fe w  m o d if ic a t io n s ,  th e  
F e d e ra l R u le s  o f  E v id e n c e . A la s k a  E v id e n c e  R u le  615, as a d o p te d , w a s  
v i r t u a l ly  id e n t ic a l  to  th e  F e d e ra l E v id e n c e  R u le  615. T h e  p ro v is io n s  
r e g a rd in g  n o n e x c lu s io n  o f  p a r t y  w itn e s s e s  w a s  id e n ' ic a l  i n  b o th  th e  F e d e ra l 
a n d  A la s k a  v e rs io n s  o f  R u le  615.

T h e  A la s k a  E v id e n c e  R u le s  C o m m e n ta ry  to  R u le  615 re ite ra te  th e  
c o n s is te n c y  o f  in te r p r e ta t io n s  b e tw e e n  F e d e ra l a n d  A la s k a  E v id e n c e  R u le s  
615. I n  A la s k a , n a tu r a l  p e rs o n s  w h o  a re  p a r t ie s  c le a r ly  h a v e  th e  r ig h t  to  be 
p re s e n t a t c r im in a l  t r ia ls .

E v e n  th o u g h  A la s k a  E v id e n c e  R u le  615 o n  its  fa ce  e x p re s s ly  m a k e s  
m a n d a to ry  th e  n o n e x c lu s io n  o f  a p a r t y  w itn e s s , a t lease  tw o  A la s k a  S u p e r io r  
C o u r t  ju d g e s  h a v e  in s is te d  o n  e x e rc is in g  d is c re t io n a ry  p o w e rs  to  e x c lu d e  
c r im e  v ic itm s .  T h is  is  so  d e s p ite  th e  absence o f  d is c re t io n  u n d e r  th e  
a p p lic a b le  p o r t io n  o f  R u le  615. A p p a r e n t ly  s ta te  a r id  m u n ic ip a l  a u th o r it ie s  
h a v e  n e ith e r  th e  in c l in a t io n  n o r  th e  m e a n s  to  ta k e  th e  is s u e  to  th e  A la s k a  
S u p re m e  C o u r t .

A  s im i la r  p r o b le m  m a y  h a v e  a r is e n  in  N e w  H a m p s h ire ,  s in c e  th a t  s ta te 's  
E v id e n c e  R u le  615  n o w  s p e c if ic a l ly  in c lu d e s  "a  v ic t im  o f  th e  c r im e "  
p r o v is io n  to  th e  c a te g o ry  o f  p a r ty  w itn e s s e s  w h o  a re  e x e m p t f r o m  e x c lu s io n . 
See N e w  H a m p s h ir e  E v id e n c e  R u le  615, a tta c h e d  h e re to  as e x h ib i t  A .  T h is  
c o u ld  s e rv e  as a m o d e l f o r  th e  v e r y  m in o r  ch a n g e s  w h ic h  w i l l  n e e d  to  be  
m a d e  to  A la s k a  R u ie  6 i5 .  See a lsoJState v . H a m f l , 547  A .2 d  223, 224  (N .H .  
1988) in  w h ic h  th e  S u p re m e  C o u r t  o f  N e w  H a m p s h ire  a f f i r m e d  th a t  th e  t r ia l  
c o u r t  w a s  c o r re c t  i n  r e fu s in g  to  e x c lu d e  th e  c r im e  v ic t im  f r o m  th e  c o u r t  r o o m  
o n  th e  b a s is  o f  its  E v id e n c e  R u le  615, w h ic h  e x p l ic i t ly  e x e m p te d  "a  v ic t im  o f  
c r im e "  f r o m  b e in g  e x c lu d e d  d u r in g  th e  t r ia l .



' I : '

Copr. (C) W est 1997 N o  claim to orig. U .S . govt, works 
Citation Rank(R) Pagc(P) Database M ode
N H R  REV Rule 615 R 1 OF 1 P 1 OF 3 NH -RULES TERM  
N ew  Hampshire Rules o f  EVIDENCE, RULE 615

WEST'S NEW  HAM PSHIRE RULES OF COURT 
NEW  HAM PSHIRE RULES OF EVIDENCE  

ARTICLE VI. W ITNESSES  
Copr. (C) W est 1995. All rights reseived.

Current with amendments received through 12-15-95

RULE 615. EXCLUSIO N OF W ITNESSES

At the request o f  a party the court shall in criminal cases and may in civil 
cases order witnesses excluded so that they cannot hear the testimony o f  other 
witnesses, and it may make the order o f  its own motion. This rule does not 
authorize exclusion o f  (1 ) a party who is a natural person or a victim o f  the 
crime, or (2) an officer or employee o f  a party in a civil case which is not a 
natural person designated as its representative by its attorney, or (3) a 
person whose presence is shown by a party to be essential to the presentation 
o f  the party's cause.

Federal Rule: Exclusion o f  Witnesses.
At the request o f  a party the court shall order witnesses excluded so that 

they cannot hear the testimony o f  other witnesses, and it may make the order 
o f  its own motion. This rule does not authorize exclusion o f ( l )  a party who 
is a natural person, cr (2) an officer or em ployee o f  a party which is not a 
natural person designated as its representative by its attorney, or (3) a 
person whose presence is shown by a party to be essential to the presentation 
o f  his cause.

Current N ew  Hampshire Law: N ew  Hampshire law is silent on the subject matter 
o f  this Rule.

Reporter's N otes

Sequestration o f  witnesses in criminal trials has long been N ew  Hampshire 
practice. State v. Peters, 90 N .H . 438, 10 A.2d 242 (1939). There does 
not appear to be any express rule with respect to exclusion o f  witnesses in 
civil proceedings. N or does there appear to be any express clarification o f  
which persons are allowed to remain in attendance, such as exists in the 
Federal Rule. This Rule appears to be consistent with the considerable 
discretion allowed trial judges.

Under this Rule requests for sequestration o f  witnesses in criminal cases 
must be honored, while such requests in civil proceedings should be within

the discretion o f  the trial judge.
The Rule is not intended to exclude the police prosecutor in a criminal case.

a
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duction cost evidence or, concomitantly, in 
instructing the jury that it might consider 
such evidence.

[5] The housing authority also contends 
that the trial judge improperly suggested 
to the jury that the property's physical 
condition made it unique. We find no merit 
in MHA's contention, first, because it pre­
supposes a uniqueness requirement that 
we decline to adopt, for the reasons provid­
ed above. In addition, however, our consid­
eration of the instruction reveals the trial 
judge's purpose, in referring to fire dam­
age and deterioration, to explain the una­
vailability of comparable sales rather than 
to describe any uniqueness of the property.
Because we new affirm the result 

reached below, we r,eed not address the 
issues raised in the cross-appeal.
AFFIRMED.

THAYER, J., did not sit; the others 
concurred.

The STATE of New Hampshire 

-  v.
Gilbert HAMEL.

No. 87-246.

Supreme Court of New Hampshire.

July 8, 1988.

Defendant was convicted in the Superi­
or Com , Hillsborough County, O'Neil, J., 
as accomplice to robbery. Defendant ap­
pealed. The Supreme Court, Batchelder, 
J., held that: (1) trial court was not autho­
rized to aequesfSr victim as witness, and '2) 
"trial court did not abuse discretion by fail­
ing to order State to present allegedly ine­
briated victim as first witness so that he

would not color his testimony by listening 
to other witnesses.

Affirmed.

1. Criminal Law <*=>665(1)
Trial court must order sequestration ot 

witnesses in criminal cases upon request 
Rules of Evid., Rule 615.

2. Criminal Law <9=665(2)
Trial court ̂ rin authorized to se­

quester victim as vdtness. Rules of Evid., 
Rule 615.

3. Criminal Law ©=680(1)
Trial court's decision to direct order of 

witnesses lies witnin its sound discretion.

4. Criminal Law ©=680(1)
Trial court did not abuse discretion by 

failing to order State to present victim, 
who was allegedly inebriated during crime, 
as first witness so that he would not color 
his testimony by listening to other witness­
es; defendant made only conclusory allega­
tions that police officer's testimony gave 
victim unfair opportunity to color his testi­
mony.

5. Criminal Law ©■•1168(2)
Trial court's failure to require State to 

present victim, who was allegedly inebriat­
ed during crime, as first witness so that he 
would not color his testimony by hearing 
other witnesses did not require reversal in 
prosecution for being accomplice to rob­
bery; record did not indicate that victim 
colored testimony to conform to that of 
police officer; and defendant unsuccessful­
ly tried to impeach victim's ability to per­
ceive and relate facts and presented de­
fense witness who gave different account 
of victim's activities on night of incident. 
RSA 626:8, 636:1.

Stephen E. Merrill, Atty. Gen. (T. David 
Plourde, Asst. Atty. Gen., on the brief1, for 
the Sl ate.
Joanne Green, Asst Appellate Defender, 

Concord, for defendant
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BATCH-ELDER, Justice.
The defendant was convicted after a jury 

trial in Superior Court (O'Neil, J.) of ac­
complice to robbery. RSA 626:8; RSA 
636:1. He was sentenced to twelve months 
at the county house of correction, with a 
twelve-month probation period following' in­
carceration, and ordered to make restitu­
tion in the amount of $100. We affirm.
The testimony in this case reveals that in 

the early morning of October 9, 1986, the 
victim. Roland Roy, reported that he had 
bean robbed by a group of five young men 
outside the Mayflower restaurant in Man­
chester. Roy testified at trial that, upon 
leaving the restaurant after an afternoon 
and evening of heavy drinking, he encoun­
tered the group of men and agreed to ac­
company them to a nearby party. He rec­
ognized one of the men as the brother of a 
former girlfriend. He later identified the 
man by name as the defendant, but not 
until after he had overheard Officer Kin­
ney of the Manchester Police Department 
mention the name to another officer. Ac­
cording to Roy, as the group was en route 
to the party, he was struck in the face by 
one of the men and fell to the ground. He 
testified that the defendant kneeled on his 
chest and pinned him down while one of the 
other men took his wallet, which contained 
approximately $80. Roy further testified 
that after he was released he called to the 
fleeing men, "Hamel, give me back my 
wallet,1’
Officer Kinnev_ testifiedTSefore Rov ac 

trial. He described Roy's disheveled physi­
cal appearance, including his apparent 
drunkenness, and testified that he took a 
description of the defendant from Roy. He 
added that Roy identified the defendant by 
name after Kinney mentioned i t He fur­
ther testified that he saw a group of sever­
al young men in the area at the approxi­
mate time of the reported robbery.
Prior to trial, the defendant moved to 

sequester all of the witnesses, which in­
cluded the two State's witnesses, Roy and 
Officer Kinney, to prevent them from hear­
ing each other's testimony. The defendant 
argued that Roy's drunkenness at the time 
of the incident rendered his potential testi­

mony suspect, and that he should not be - 
permitted the opportunity to conform his 
testimony to that of Officer Kinney. The 
defendant suggested, alternatively, that 
the trial court could order the State to t 
present Roy's testimony firs t The trial i 
court granted the sequestration motion ex- ». 
cept with respect to Roy. \

The defendant pursues the same issue on J 
appeal, ffe claims that under the circum- I* 
stances of this case it was an abuse of 
discretion for the trial "court not~~to have 
sequestered the victim-witness or, in the f 
"alternative, to' have directed the State to 
call the victim as its first witness. The 
State argues, on the other hand, that Ruie . 
615 of the New Hampshire Rules of Evi- ~ 
"1151106 precludes the trial court from se- 1- 
quescermg the vicnm of the crime and that 
in any event, the defendant has failed to I 
'sncw any prejudice as a result of the trial 
courts complete denial of relief.
[1.2^  Rule 61a_of the New Hampshire 

Rules of Evidence provide;;, in pertinent 
part
"A t the request of a party the court shall 
in criminal cases ... order witnesses ex­
cluded so that they cannot hear the testi­
mony of other witnesses, and it may 
make- the order of its own motion. This 
rule doe3 not authorise exclusion of (1) 

^ r r r 'a. victim or che crime ~±7 ’

N.HTR.Bv. bloi The rule alters o; ^com­
mon law to the extentthat sequestration'of 
witnesses in criminal cases has traditional- r 
iy been wviun the disyetion of the trialI 
court. See State v. B lake , 113 N.H. 115,(, 
119, 305 A.2d 300, 303 (1973); State v. 
Peters, 90 N.H. 438, 439, 10 A.2d 242, 244 
(1939). Under the rule, the trial court must 
order sequestration in criminal cases uoon 
request. The rule also plainly states that it ‘ 
does not authorize the trial court to exclude- 
the incam of the crime. The trial courT 
here cannot then be^a fto have committed 
or with respect to its refusal to seques­

ter itoy.
[3,4] The defendant’s alternative re- 

ot’est for the court to direct the order of 
- State’s witnesses requires a different 

^.alysis. Authorities have suggested that 
in certain cases it may bo appropriate for a
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trial court to direct the order of witnesses 
so as to achieve the same purpose aa that 
underlying sequestration; is., to prevent 
witnesses from conforming' their testimony 
to that of others. See 6 Wigmore, E v i­
dence § 1841, at 476 (Chadbourn rev. 1976) 
(where party witness not excluded); see 
also 88 C J.S. T ria l § 68 (1965). That deci­
sion, however, lies within the sound discre- 
~5on~oF~0re trial court, and it will not "be 
■"upset on review absen ts shqwrng^Labuae 
o f'd isc re tjo flr^^^Xnm ^y v. R iley, 105 
KBT249; 250, 197 A.2d 218, 220 (1964) 
(order of calling witnesses, at least in civil 
case, resta in sound discretion of trial 
court); 6 Wigmore sup ra. Moreover, as 
the State argues, establishing abuse of dis- 
‘ cretion necessarily entails a showing _ of 
prejudice to the defendant by the trial 
“ rmfffs decision.~~See C. Torcia, W harton's 
Crm x ita t Evidence § 376, at 502-03 (14th 
ed. 1986) (denial of motion to sequester not 
reversible error absent a showing of preju­
dice); c f State v. H otchkiss, 129 N.H. 260, 
264, 525 A.2d 270, 272 (1987) (admission of 
evidence must be to prejudice of defendant 
to constitute abuse of discretion). We are 
also mindful that the presentation of evi­
dence, which includes the order in which 
witnesses are called, is a matter of trial 
strategy for counsel. J. Weinstein •& M. 
Berger, W einstein 's Evidence H 61i[01], at 
611-16 (1987).
[5] Here, the defendant has made only 

conclusory allegations to the effect that 
permitting Roy to. hear the testimony of 
Officer Kinney gave Roy an unfair oppor­
tunity to color his testimony. Upon review 
of the record, we do not see that Roy gave 
testimony that so mirrored that of Officer 
Kinney as to lead to the conclusion that 
Roy colored his own testimony to conform 
to that of Officer Kinney. Nor did the 
defendant describe any instances in his 
brief where this occurred. Moreover, de­
fense counsel tried several avenues of im­
peachment, including focusing on Roy's 
ability to perceive and relate the facts, as 
limited by his inebriation, and presenting a 
defense witness who gave a different ac­
count of Roy's activities on ti.e evening of 
the incident That the jury was not 
swayed by these efforts is not enough to

prompt us to i arturn the conviction and 
order a new trial. Finally, while the record 
reveals that Roy was deposed prior to trial, 
absent from the record is any attempt on 
the part of defense counsel to impeach Roy 
through the use of his deposition.
AFFIRMED.

All concurred.

BEDFORD RESIDENTS GROUP 
v.

TOWN OF BEDFORD, PLANNING 
BOARD, Grove Realty Trust & 

Roland & Diane Auger.
No. 87-396.

Supreme Court of New Hampshire.

July 11, 1988.

Property owners challenged the validi­
ty of a town's zoning amendment. The 
Superior Court, Hillsborough County, 
O’Neil, J., found that the property owners 
had been denied notice. Appeal was taken. 
The Supreme Court, Johnson, J., held that: 
(1) the notice provided by the town plan­
ning board of the proposed zoning amend­
ment did not comply with the statutory 
requisites for constructive notice; (2) the 
defective notice was not cured by subse­
quent publication of a warrant for the town 
meeting; and (3) the property owners were 
not required to exhaust their administra­
tive remedies before challenging the ade­
quacy of notice.

Affirmed.

1. Zoning and Planning «=*194
While property owners need not be 

afforded actual notice of proposed zoning 
change, they must be afforded constructive
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21-M:8-k R ights o f Crime V ictim s.
I. As used in this section: . . ; 1 •* .. ...■

, . (a) “Victim” means a person who suffers direct or threatened physical-] 
emotional, psychological or financial harm as a result of the commission o 
the attempted commission of a crime. “Victim” also includes the immediat

V- family.of any victim who, ia;a.^nbr;pr-yho;isjn^ or  the immediat]
iSt family, of'a homicide /'"tl*'*"'-*.

]-v'(b ) “Crime” means a violation of a penal lavr of this state for which' the! 
offender, upon conviction, may be punished by imprisonment form ore than' 
one year or an offense expresslydesignated  by law to be a felony.

II. To the extent that they can be reasonably guaranteed by the courts 
and by law enforcement and correctional authorises, and are not inconsis­
tent with the constitutional or statutory rights of the accused, crime victims 
are entitled to the following rights:

(a) The right to be treated with fairness and respect for their dignity 
and privacy throughout the criminal justice process.

(b) The right to be informed about the criminal justice process and how 
it progresses.

(c) The right to be free from intimidaticr and to be reasonably 
protected from the accused throughout the crimiru 1 justice process.

(d) The right to be notified of all court proceedings.
(e) The right to attend trial a.-’.d all other court proceedings the accused J  

has the right to attend. «
(f) The right to confer with the prosecution and to be lonsulted about *  

the disposition of the case, including plea bargaining. 'M
(g) The right to have inconveniences associated with participation in % 

. the criminal justice process minimized. a
(h) The right to be notified if  presence in court is not required ..
(i) The right to be informed about available resources, financial 3 

assistance, and social services. i |
(j) The right to restitution, as granted under RSA 651:62-67 or any is 

other applicable state law, or victim’s compensation, under RSA 21-M:8-h or ^  
any other applicable state law, for their losses.

(It) The right to be provided a secure, but not necessarily separate, 
waiting area during court proceedings.

(I) The right to be advised of case progress and final disposition.
(m) The right of confidentiality of the vidtim’s address, place of 

employment, and other personal information.
(n) The right to the prompt return of property when no longer needed 

as evidence.
(0) The right to have input in the probation presentence report impact 

■ statem ent.
(p) The right to appear and make a written or oral victim impact 

statem ent at tii? sentencing of the defendant or, in the case of a plea 
bargain, prior to any plea bargain agreement.
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f o r  J u s t i c e  619 East Fifth Avenue * Anchorage. AK 99501 
(907) 278-0977 • Fax. (907) 258-0740

January 15, 1997

The Honorable B rian Porter 
A laska House o f Representatives 
Juneau, A K  99811

Dear Representative Porter:

M y name is Janice Lienhart. 1 am the co-founder o f V ic tim s fo r Justice in 
Anchorsge., V ic tim s fo r Justice and i t ’ s Board o f D irectors have long been 
champions in A laska fo r the righ ts o f crime vic tim s.

1 am jo in in g w ith scores o f other crime vic tim s and concerned citizens across Alaska 
to support H B 9, “ the righ t o f crime victims and vic tim s o f juven ile offenses to be 
present at count proceedings; and amending Rule 615, Alaska Rules o f Evidence, by 
making the witness exclusion ru le inapplicable to v ic tim s o f oifenses.”

To fu lly understand the need fo r this amendment, each o f must answer this 
question: H ow wou ld I w ish to be treated i f  I o r a loved one were a v ic tim  o f a 
vio len t crime? N o one expects o r deserves to be a v ic tim  o f a vio len t crime. And 
when J i l t  happens vic tim s not on ly suffer crim e ’ s consequences, but victim ized 
by the crim ina l jus tice system as well. Despite the passage o f the A las ka’ s V ic tim s ’ 
B il l o f R ights Amendment to our state constitu tion in 1994, Alaskan vic tim s o f 
crime are s till being re-vic tim ized. B e c a u s e  th e  sy s te m  i s  p e r fe c t ly  to le r a n t  o f  th e  

u n e q u a l t r e a tm e n t f o r  v ic t im s w h o  a r e  d a ily  e x c lu d e d  f r o m  c o u r tro o m s b e c a u se  

th e y  m a y  b e  c a lle d  a s  w itn e s s e s . Defendants may be witnesses in the ir own tria ls 
but they o f course have a righ t nonetheless to remain in the courtroom . I f  ju ries can 

put aside influences by the defendants they ce rta in ly can by victim s.

Providing services to survivors o f hom icide victim s and physical assault
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T h e  r ig h t  to  b e  in fo rm e d  o f  a n d  g iv e n  th e  o p p o r tu n ity  to  b e  p r e s e n t  a t  e v e ry  

p r o c e e d in g  in  w h ic h  th o se  r ig h t s  a r e  e x te n d e d  to  th e  a c c u se d  o r  c o n v ic te d  

o f fe n d e r should be intended to expressly overturn a ll witness exclusion rules that 
presently result in the expulsion o f the vic tim s from  the courtroom . I t should 
mandate that the same standard be used fo r the v ic tim  and the defendant; hence it 
should be intended that the same rules govern the presence o f the v ic tim  that govern 

the presence o f the defendant.

O n ly when the rights o f victims, s u c h  a s  th e  r ig h t  to  b e  p r e s e n t  a t  t r ia l  

p r o c e e d in g s , are given equal weight to the rights o f the accused, w il l they be 
guaranteed protection under the law.

Passage o f HB 9 sends a clear message that v ic tim  ju s t ic e  must be an integra l 
component o f crim ina l justice in Alaska, as w e ll as setting an unprecedented 
standard fo r our nation.

Sincerely,

Janice L ienhart 
Executive D irec to r 
V ic tim s fo r Justice


