ALASKA LEGISLATURE 1544
HOUSE and SENATE FIHANCE COMMITTEE FILES.



MEMORANDUM

TO: LARRY STEVEIN|S @ SEN. HALFORD'S OFFICE
FROM:  MIKE PAULE>>@ SEN. LEMAN'S OFFICE
DATE: 29 MARCH 1996

RE: CS FOR SB 199 (FIN)

I've reviewed the new CS for SB 199 and | believe Terri Lautcrbach
makes a legitimate point in arguing that the privilege exception for pipeline
proceedings isapplied inconsistently.

»helieve the best way to resolve this inconsistency and yet still
accomplish the purpose of the conceptual amendment would be to add the
pipeline exception clause to a different section, namely Section 09.25.465
(see page 4, "NONPR1VILHGED MATERIALS"!-

Here arc the specific changes that we would recommend; page & line
references refer to work draft 9-LS1312K:

1) Page 1, line 8: delete "and (g) of this section™

2)Page 2, lines 20 * 22: add clarifying language such that
subsection (d) reads "A regulatory agency and an employee of
a requlatory agency may not request, review, or otherwise use
an audit mport Ihal h privileged under (al.tfLIhiS-KCIiQlI
during an agency inspection of a regulated facility or
operation or an activity of a requlated facility or operation.”

3) Page 2. lines 28-29: delete subsection (g).

4) Page 4, line16: add a new subsection before (b) which stales:
[IA n juidu rtpi>n. a nui privileged and i* admissible as cyukncc
mid subjea m dbhcavcry m aprucccUmg relating m pipeline
rale*, mills, fares* ur charges/"
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 405-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2023 130 Seward Slreol. Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 29.1996
SUBIJECT: CSSB 199(FIN) (K version)
TO: Senator Steve Frank Co-Chair
Senator Rick Halford. Co-Chair
Senate Finance Committee (j
"
FROM: Terri Lautcrbach /\""\\ 11
Legislative Counsel  \ \Y

Enc'oscd is the CS you requested for SB 199 with the addition >ou faxed over.

Is it the committee's intent to provide an exception for pipeline proceedings only with respect
to admissibility of evidence and for discovery purpases but to still disallow the compelling
of testimony about the audit report in a pipeline proceeding and lo disallow the use of these
reports during agency inspections even if the inspection relates to a pipeline proceeding?

This question arises because the faxed language amends only subsection (a) of AS 09.25.450
but leaves subsections (b) and (d) unamended. Is this intentional or an oversight?
TML'glc

96-201 glc

Enclosure
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CS FOR SENATE BILL NO. 199(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE  SECOND SESSION
BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponiorfi): SENATORS LEMAN. ZIearte
A BILL

FOR AN ACT ENTITLED
"An Act relating tn environmental audits and health and safety audits to

determine compliance with certain laws, permits, and regulations.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

e Section 1. AS 09 15 is amended by adding new sections to read:
ARTICLE 5 PRIVILEGES AND IMMUNITIES
RELATI D TO DISCLOSURE OF CERTAIN SELF-AUDITS.
Sec. 09.25 450. AUDIT REPORT PRIVILEGE, (at Except as provided in
AS 09 25455 - 09 25.475 ) of this section! an audit report is privileged and is
not admissible as evidence or subject to discosary in
(1) acivil action, whether legal or equitable;
(2) ; criminal proceeding; or
(31 an administrative proceeding, except for workers' compensation
proceedings.
(b) A person, when called or subpoenaed X\a witness, may not be compelled

CSSII 199<FINt



to testify or produce a document related to an environmental or health and sarctyjiudit
if
(1)  the testimony or document discloses an item listed in
AS 09.25.490(a)(1) that was made as part of the preparation of an environmental or
health and safety audit report and that is addressed in a privileged part of an audit
report; and
(2) for purposes of this subsection only, the person is a
(A) person who conducted all or a portion of the audit but did
not personally observe or participate in the relevant instances or events being
reviewed for compliance:
(B) person to whom the audit results arc disclosed under
AS 09.25.455(b); or
(C) custodian of the audit results.

(c) A person who conducts or participates in the preparation of an
environmental or health and safety audit and who has actually observed or participated
in instances or events being reviewed for compliance may testify about those instances
or events but may not be compelled to testify about or produce documents related to
the preparation of or a privileged part of an environmental or health and safety audit
or an item listed in AS 09.25.490(a)(1).

(d) A regulatory agency and an emplovcc of a regulators’ agenev may not
request, review, or otherwise use an audit report during an agency inspection of a
regulated facility or operation or an activity of a regulated facility or operation.

(c) To facilitate identification, each document in an audit rcpon shall be
labeled "COMPLIANCE REPORT: PRIVILEGED DOCUMENT." or labeled with

\Y~

words of similar import.
(f) A pany asserting the privilege described in this section has the burden of
establishing the applicability of the privilege. or.
(g) An audit report is not privileged and is admissible .is evidence and subject
yK  to discovery in a proceeding relating to pipeline rates, tariffs, fares, or charges. A
See. 0925 455. EXCEPTION: WAIVER, (a) The privilege in AS 09.25.450
docs not apply to the extent the privilege is expressly waived in writing by ihc owner
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or operator who prepared the audit report or caused the report to be prcparcd.

(b) Disclosure of an audit report or information generated by an environmental
or health and safety audit docs not waive the privilege established by AS 09.25.450
if the disclosure is made

(1) to address or corned a meatter raised by the environmental or health
and safety audit and is made only to

(A) a person employed by the owner or operator, including
temporary and contract employees,

(B) alegal representative of the owner or operator;

(C) an officer or director of the regulated facility or operation
or a partner of the owner or operator; or

(D) an independent contractor retained by the owner or
operator,

(2) under the terms of a confidentiality agreement between the person
forwhom the audit report was prepared or the owner or operator of the audited facility
or operation and a

(A) partner or potential partner of the owner or operator of the
facility or operation;

(B) transferee or potential transferee of ihc facility or operation:

(C) lender or potential lender for the facility or operation:

(D) government official or a state or federal agency; or

(E) person or entity engaged in the business of insuring,
underwriting, or indemnifying the facility or operation; or

(?) under a claim of confidentiality to a government official or agency
by the person for whom the audit report was prepared or by the owner or operator.

(c) Apaity to a confidentiality agreement described in (b)(2) of this section
who violates that agreement is liable for damages caused by the disclosure and for
other penalties stipulated in the confidentiality agreement.

(d) Information that is disclosed under (b)(3) of ihis section is confidential and
IS not subject to disclosure under AS 09.25 110 «09.25.125.

(c) Disclosure of a portion of an audit report after waiver of the privilege

3 CSSB 199(FIN)
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under (a) of this section, after disclosure under (b) of this section, or through any other
means may not be construed to waive the privilege established under AS 09.25.450 for
any other part of the audit report.
See. 09.25.465. NONPRIVILEGED MATERIALS, (a) The privilege under

AS 09.25.450 docs not apply to that part of an audit report that contains

(1) a document, communication, datum, report, or other information
required by a regulatory agency to be collected, developed, maintained, or reported
under an environmental or health and safety law, under a permit issued under an
environmental or health and safety law, as a requirement for obtaining, maintaining.
or renewing a license, or as a requirement under a contract with the state:

(2) information that a regulatory agency obtains by observation.
sampling, or monitoring: or

(3) information that a regulatory agency obtains from a source that was
not involved in the compilation or preparation of the environmental or health and
safctv audit report.
(b) This section docs not limit the right of a person to agree to conduct and
disclose an audit report.

See. 09.25.475. VOLUNTARY DISCLOSURE: IMMUNITY, (a) Except as
provided by this section, a person who makes a voluntary disclosure of a violation of
an environmental or health and safety law is immune from an administrative, civil, or
criminal penalty for the violation disclosed, for a violation based on the facts disclosed
and for a violation discovered because of the disclosure that was unknown to the
person making the disclosure.

(b) A disclosure is voluntary for the purposes of this section only if

(I) the disclosure was male promptl> after knowledge of the
information disclosed is obtained by the person:

(2) the disclosure was made in writing b> certified mail to an agency
that has regulatory authority with regard to the violation disclosed:

(3) an investigation of the violation was not initiated or the violation
was not independently detected by an agency with enforcement jurisdiction beforr the
disclosure was made using certified mail: under this paragraph, the agency has the

CSSB 199(FIN) 1.
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burden of proving that an invesligation of the violation was initiated or the violation
was detected before receipt of the certified mail;

(4) the disclosure arises out of a voluntary environmental or health and
safety audit;

(5) the person who makes the disclosure initiates, within a reasonable
time, an appropriate effort to achieve compliance, pursues that effort with due
diligence, and corrects or implements a series of measures designed to remedy t' ;
noncompliancc within a reasonable time; ‘

(6) the person making the disclosure cooperates with the appropriate
agency in connection with an investigation of the issues identified in the disclosure and
agrees under terms of a confidentiality agreement to disclose to the agency, on request
of the agency, the part of the audit report that describes the implementation plan or
tracking system developed to correct past noncompliance, improve current compliance,
or prevent future noncompliancc; and

(7) the violation did not result in substantial injury to one or more
persons at the site or substantial off-sitc harm to persons, property, or the environment. |

(c) A disclosure is not voluntary for purposes of this section if it is a report
to a regulatory agency required solely by a specific condition of an enforcement order
or decree.

(d) The immunity established by (a) of tins section docs not apply and an
administrative, civil, or criminal penalty may be imposed under applicable law if the

(1) person who mede the disclosure knowingly committed the disclosed.
violation:

(2) person who made the disclosure recklessly committed or was
responsible for the commission of the disclosed violation and the violation resulted in
substantial injury to one or more persons a the site or substantial off-site harm to
persons, property, or the environment;

(3) offense was committed intentionally or knowingly by a member of
the person's management or an agent of the person and the person's policies or lack
of prevention systems contributed materially to the occurrence of the violation; or

(4) offense was commuted recklessly by a member of the person's

_ -5 cssn 199iFIN*
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management or an agent of the person, the person's policies or lack of prevention
systems contributed materially to the occurrence of the viola’ion, and the violation
resulted in substantial injury to one or more persons a the site or substantial off-sitc
harm to persons, property, or the environment.
(e) A penalty that is imposed on a person for violation of an environmental or
health and safety law when the person has made a voluntary disclosure under (a) of
this section but is not granted immunity because of (d) of this section may, to the
extent appropriate and not prohibited by law, be mitigated by
(1) the voluntariness of the disclosure; _
(2) efforts by the disclosing pany to conduct environmental or health ll
and safety audits;
(3) remediation;
(4) cooperation with government officials investigating the disclosed
violation: and
(5) other relevant considerations. i
(O In order to receive immunity under this section, a facility conducting an

i
environmental or health and safety audit must give notice by certified mail to an

appropriate regulatory’ agency of the fact that it is planning to commence the audit. !
The notice must specify the facility or portion of the facility to be audited, the date the
audit will begin and end. and the general scope of the audit. Immunity under this
section is available only for information and documents first produced or obtained
during the time period specified in the notice. The notice may provide notification of
more than one scheduled environmental or health and safety audit at a time. Once
initiated, an audit shall be completed within the time period specified in the notice
unless an extension is approved by the governmental entity with regulatory authority
over the regulated facility or operation based on reasonable grounds.

(9) A regulatory agency may not initiate an inspection, monitoring, or other
investigative activity based solely on the receipt of a notice under (f) of this section.
The agency has the burden of proving that an inspection, monitoring, or other
investigative activity initiated after receipt of a notice under (O of this section was not

initiated based solely on the receipt of the notice.

CSSB 199<FIN)
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1 (h) The immunity under this section docs not apply if a court or administrative
2 law judge finds that the person claiming the immunity has, on or after the effective
3 date of this Act,
4 (1)  repeated an unreasonable number of times or continuously
5 committed violations that arc the same as, or similar to, the violation tor which
6 immunity is sought under this section; and t
7 " (2) not attempted to bring the facility or operation into compliance, so
8 as to constitute a pattern of disregard of environmental or health and safety laws; in II
9 order to be considered a pattern, the person must have committed a series of violations
10 that were due to separate and distinct events within a three-year period at the same
11 facility or operation.
12 (i) A violation that has been voluntarily disclosed and to which immunity
13 applies must be identified in a compliance history report as being voluntarily disclosed.I
14 (j) A person is not immune under this section if the disclosure is in a
15 . proceeding relating to pipeline rates, tariffs, fares, or charges.
16 See. 09.25.485. RELATIONSHIP TO OTHER RECOGNIZED PRIVILEGES.
17 AS 09.25.450 - 09.25.490 do not limit, waive, ot abrogate the scope or nature of a_I
18 statutory or common law privilege, including the work product doctrine, the attomcy- |
19 clicnt privilege, and any other privilege recognized by a court with appropriate
20 authority in this state.
21 See. 09.25.490. DEFINITIONS, (a) In AS 09.25.450 - 09.25.490,
22 | (1) "audit report’ means a report that includes each documen
23 communication, other than those set out in AS 09.25.465, produced from an
24 | environmental or health and safety audit; general components that may be contained |
25 in a completed audit report include
26 (A) a report, prepared by an auditor, monitor, or similar
27 that may include a description of the scope of the audit, the information gained
28, in the audit, findings, conclusions, recommendations, exhibits, and appendices,
29 the types of exhibits and appendices that may be contained in an audit report
30 include supporting information that is collected or developed for the primary
31 purpose of and in the course of an environmental or health and safety audit.

. CSSB t9XFIN>
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1 including

2 (i) interviews with current or former employees,

3 (i1) field notes and records of observations;

4 > (i)  findings, opinions, suggestions, conclusions,
5 guidance, notes, drafts, and memoranda;

6 (iv) legal analyses;

7 (v) drawings;

8 (vi) photographs;

9 (vii) laboratory analyses and other analytical data;

10 (viii) computer generated or electronically recorded
11 information;
12 (ix) maps, chans, graphs, and surveys; and

13 (x) other communications associated with an
14 environmental or health and safety audit:

15 (B) memoranda and documents analyzing all or a ponion of the
16 materials described in (A) of this paragraph or discussing implementation
17 issues; and

18 (C) an implementation plan or tracking system to correct past
19! noncompliancc, improve current compliance, or prevent future noncompliancg;
20! (2) "environmental or health and safety audit' means a voluntary
21 evaluation, review, or assessment of compliance with environmental or health and
22 safety laws or a pci.r:: issued under those laws conducted randomly, regularly,
23 spontaneously, or in response to a particular event by an owner or operator, an
24 employee of the owner or operator, or an independent contractor of
25 (A) a regulated facility or operation; or
26 (B) an activity at a regulated facility or operation;

27 (3) “environmental or health and safety law" means

28 (A) afederal or state environmental or occupational health and
29 safety law; or
30 (B) a rule, regulation, or municipal ordinance adopted In
31 conjunction with or to implement a law described by (A) ol this paragraph;
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(4) "intentionally”" has the meaning given in AS 11.81.900;

(5) "knowingly" has the meaning given in AS 11.81.900;

(6) "owner or operator’ means a person who Owns or operates a
regulated facility or operation;

(7) "penalty" means an administrative, civil, or criminal sanction
imposed by the state to punish a person for a violation of a statute or rule; the term
doe: not include a technical or remedial provision ordered by a regulatory authority;

(8) "recklessly" has the meaning given in AS 11.81.900;

(9) "regulated faciiity or operation” means a facility or operation that
is regulated under an environmental or health and safety law.

(b) To fully implement the privilege established under AS 09.25.450 -
09.25.490, the term "environmental or health and safety law" shall be construed
broadly.

* Sec. 2. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.052. PRIVILEGE RELATING TO CERTAIN SELF-AUDITS. An
audit report based on an environmental or health and safety audit is privileged under
AS 09.25.450 - 09.25.490.

e See. 3. APPLICABILITY. The privilege created by AS 09.25.450 - 09.25.490. added

19 by see. 1 of this Act. applies to environmental or health and safety audits that are conducted
20 on or after the effective date of this Act.

9 CSSB 199(FIN)
Te»r 'Ydfrl ‘r.ed ICELTTES TEXT MXCXETEE}



MR13 19%

SENATOR LOREN LEM AN Northwest Anchorage
716 W4AhAg Site 520 Adhaae AK 9860 (907)163-8189  Sgjiian Sate CGaatd, Juresu AK 881 (907)466-2056

MEMORANDUM

T0: Senator Rick Halford, Chairman
Senate Finance Committee

FROM: Senator Loren Leman, Sponsor
DATE: March 12, 1996
RE: Scheduling SB 199 — Environmental Self-Audit Bill

Please schedule at your earliest convenience, SB 199, Environmental,
Health and Safety Self-Audit bill, for a hearing in the Senate Finance
Committee.

This reform bill establishes timited privilege and immunity protections as
incentives for companies to perform self-audits for determining
compliance with environmental and health and safety laws.

Attached is some background information on SB 199. It was reported out
of Senate Resources Committee on March 11 with 4 "dc pass”
recommendations.



from Sen. Loren L?man

LEMAN INTRODUCES BILL TO PROMOTE
COMPLIANCE WITH ENVIRONMENTAL LAWS

\l,rm.I—As the Nineteenth Alaska State Legislature convened for its second session
;oday, Sen. Loren Leman (R-Anchorage> announced that he hes introduced legislation to create
new Incentives for businesses to compiy with complex environmental regulations.

"Wc have strong laws to protect the environment, as well as workers' health and
scicty, but it's critical that we form apanncrshiD between government and business to increase
compliance with these rules." stated Leman, wno serves as Chairman of the Senate Resources
Gimmittce and Vice Chairman of the Health. Education, and Social Services Committee. "Our
goal is to encourage businesses to perform their own internal audits, in an effort to identify
areas of noncompliancc and take corrccave measures, without fear of government reprisals.”

Sen. Leman's bill, the Environmental. Health, and Safety Self-Audit Legislation (SB

199), creates incentives for companies to voluntarlly report instances of non-compliance to
?overnment regulators and take corrective action, through the granting of limited immunity
rom administrative, civil, and criminal penalties for violauons that arc self-disclosed. The
legislation also protects businesses from having self-audit informauion used against them in
court, unless a given business hes used the bill's self-audit privilege fraudulently or is not

actlng in good faith.

This bill includes safeguards to ensure that bad actors arc not cut any breaks, but it
wiil create an atmosphere that protects businesses that arc making a sincere attempt to comply
with laws and regulations that arc extremely complex." Leman noted. "A company that
discovers an area of regulatory noncompliancc shouid be able ti report the violation promptly,
take conecuvc action, and work with state regulators to ensure the problem never occurs again.
This process can and should occur without fear of the kind of lengthy disciplinary acuon that
ruins businesses and kills jobs for Alaskans.'

Fourteen other states have passed legislation allowtng environmental, health, and safety
sclf-a.idit privileges, while simtiar Ieglslatlon hes been introduced in 11 other states. States
which have self-audit privilege laws on the books include Oregon. Colorado. Idaho. Utah, and
V\/%/é)mlng This idea is awin-win proposition.” commented Sen. Leman. It helps the state,

Ips business, and Alaskans come out the real winners."

HiH

For Immediate Release: Contact:
Monday. January H 1996 Mike Pauley/ 907-165-2095

:i6W4ih Arc. jtc J20. A*thoocc AKwwt :J3«189 Sctucnt Suer CtetuX. Jinan AK 99801 441-2091



ENVIRONMENTAL SELF-AUDIT LEGISLATION
Senate Bill 199 - Senator Loren Leman. Sponsor
Benefits:

* Encourages compliance with environmental and health and safety laws,
and allows entities to become more pro-active in their environmental
policies.

“Allows businesses to conduct audits and self-report violations without fear
of fines and penalties.

“Small businesses and state agencies will benefit from being able to put
their limited funds into compliance, rather than penalties.

‘Businesses will have an incentive to seek advice from regulatory agencies
regarding the problems they've disclosed.

“Encourages companies to develop preventive environmental policies.
‘"Bad actors™ arc not protected. As written, the bill includes safeguards to
prevent companies or state agencies from misusing the audit privilege or
the immunity gained from voluntary disclosure.



INFORMATION PAPER FOR:
Environmental and Health and Safety Self-Audit Legislation
Introduced by. Senator Loren Leman
(CS for Senate Bill 199)

BACKGROUND

* Shrinking budgets encouraging federal and state lawmakers to look for more
efficient uses of resources

*14 states have passed legislation creating an environmental, health and safety self-
evaluation privilege

*11 other states have introduced similar measures (as of 9/24/95)

PURPOSE
‘ Encourage co ies and governmental entities to conduct voluntary self-audits
ensuring compliance with envi ronmental health and safety laws.

eEnsure that wolatlons are brought quickly into compliance.

*Promcs internal operations review without fear of prasecution or penalties for
CORRECTED Lroblcms.

*Encourages development of preventive strategies to avoid future compliance

problems.
»Legislation has safeguards to prevent misuse of immunity benefit gained from
voluntary disclosure.

SUMMARY OF LEGISLATION

«\What regulators, legislators, concermed citizens and business arc after is COMPLIANCE
with increasingly complex laws.

~Audits can be useful for businesses to determine if their practices conform to all applicable
regulations.

*Because audits are to discover nat only IF violations have inadvertently occurred, but also
what management systems led to the violation, sensitive personnel information is
frequently included in audits. This bill offers protection from discovery for information
compiled dunng the voluntary audit and from such information being used against the
company in coun.

Most violations voluntarily reported to a regulatory agency could not be used as grounds
for penalizing an entity for the violation IF the disclosure is made promptly and the entity
nukes efforts to cooperate with the agency to concct the violation.

«Disclosure is not voluntary if the person nuking the disclos  cicd with intent or
knowingly regarding the commission of the violation, or if the person's reckless disregard
resulted in off-sitc harm.

ISSUES RELATING TO PRIVILEGE
Ordinanly rules of evidence promote ihc ascertainment of truth. Ancther group of rules,

however, peniui the exclusion of evidence founded in the desire to protect an interest or
relationship. The term "privilege* is used broadly to describe such rules of exclusion

Information current as of: March I. 1996 |



Section 1 grants a privilege from admissibility and discovery to audit reports developed
according to the biﬁ. The privilege applies to civil, criminal and administrative
proceedings.

The privilege DOES NOT APPLY to:
documents, reports, etc. required by the state to be reported under federal or

state law, OR
information obtained independent of the audit process.

Waiver of Privilege:

-Voluntary disclosure of an audit to the state does not waive the privilege if it is nadc under
the terms of aconfidentiality agreement between the owner/operator or the person for
whom the repoit was prepared and the state or ;f the audit is submitted to the state under a

claim of confidentiality.

-NO agency employee may request, review, or otherwise use an audit report during an
agency inspection of the facility. A pany who violates the terns of a confidentiality
agreement will be liable for damages caused as a result of the disclosure.

Immunity:

-The See. 09.25.475 immunity is an immunity from an administrative, civil, or criminal
penalty for the violation disclosed. This immunity does not extend to injunctive relief,
compliance or technical recommendations.

Information current as of March I. 199ft
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Summary of Changes == CS for Senate Bill 199, Version "F"
Environmental, Health and Safety Self-Audit Legislation

March 11, 1996

Note: line & page references in brackets refer to CSSB 199 (RES), draft 9-LS1312NC,
dated 02/22/96.

Section 09.25.450 AUDIT REPORT PRIVILEGE

1) In Section 09.25.450(b)(2)(A) the legislation provides that "a person who
conducted a portion of the audit but did not personally observe the relevant physical events™
maylnot be compelled to testify about or produce documents protected by the self-audit
privilege.

Version F gives more precise meaning to this clause, clarifying that the protection
applies to a person who prepared all or a portion of the audit.

The term "physical events* was criticized as being too vague. The new version
changes this term to instances or -vents being reviewed for compliance.

Likewise, it has been suggested that the ohrasc “did not personally ooscrve” is
vague in meaning. The new version changes this language to "did not personally observe

or participate in..." (Page 2, lines 7-8]

2)  The language in Sccuon 09.25.450(c) has been changed to maintain consistency
with the changes deenbed above: "who has actually observed or pamcijmtrti in instances
or CYcm being reviewed for compliance may testify about those instances or events..."
(Page 2, lines 13-14}

3) Section 09.25.450(d) provides that "An employee of a state agency may not
request, review," etc.. an audit report during inspections. This language his been changed
to "A regula%tory agency and in employee of a regulatory lgencv may not request,
review...”, etc.

The substantive change is dropping the word "sute”, which broadens the scope of
the provision. The applicability of this provision and other pans of nc hill to federal
regulators hes yet to be determined by tIx courts, but the sponsor docs not wish to preclude
any such potential applications thmugh dclimitativc language in the bill. (Page 2, line 17)

Section 09.25.455 EXCEPTION: WAIVER

1) Section 09.25.455(a) provides that the aulit privilege docs not apply if it is
"expressly waived by the owner or operator who prepared the audit..."  In order to clanfy
the meaning of this clause, ihc new CS adds the words in writing, e.g.. "expressly waived
in writing by the owner or operator..." This will diminish the possibility that a verbal
communication might be misconstrued as a waiver of privilege. (Page 2, line 26)

2) A new subsection (c) is added to 09.25.455 as follows: " (c) Disclosure of a
DKflifln. of an ludii reran after waiver of the privilege under (a) of this section, after



2

disclosure under (b) of this section. or through mv other means mav not be construed to
waive the privilege established under AS Q9.15.-IfQ for mv other pan of the audit report."

Scvenl federal courts have established a 4-pan test lo help determine claims of sclf-
criocal analysis pnvtlcgc. One of the tests requires that information for which pnvilege is
claimed must have been kepi confidential. The new subsection clanfics that adisclosure of
pan of an audit report docs nat jeopardize the privilege for all the report. (Page 3. line 271

Section 09.25.46S NONPRIVILEGED MATERIALS

1)  The language in Section 09.25.465(a) has been supplemented for purposes of
clanry. New sentence reads Tie pnvilege under AS 09.25.450 does not apply to that pan
of an audit report which contains * [Page 3. lines 26-27]

2)  In Section 09.25.465(a)(1), the words 'federal or state' have been dropped from
both references to “federal state environmental or health and safety law'. The
definition of "environmental or health ind safety law' in Section 09.25.490 already defines
this term as including both federal and state statutes, so the use of the words in this section
ts redundant (Page 3. lines 30-31]

3)  Section 09.25.465(axXI) also adds language clarifying that information that must be
maintained or reported to receive a license or to enter into a lease agreement with a
government cnuty is not considered privileged information.

New paragraph reads as follows: " (1) adocument, communication, datum,
report or other information required by a regulatory agency to be collected, developed,
maintained, or reported under an environmental or health and safety law. under a permit
issued under an environmental or health and safety law, as a requirement fag obtaining.
maintaining cr renewing adcensc. o is i requirement undeT acontract with the state:’
(Page 3. lines 28-31)

4) Section 09.25.465(a)(2) provides that ‘'information ibtained bv observation,
sampling, or monitoring by a regulatory tgency' ts oot considered privileged u-.ctua.
However, confusion exists on the point of whether the phrase ‘by a regulatory agency'
modifies just the word 'monitoring" or aiso ‘observation” and ' sampling’.

In order to clarify this, the new CS rewords the sentence as followv ’information
me arrrulatnry irracv \Wains hv rrvnimw  umpltnf. nr monm”~n” ' [Page 4. lines |-

5) The wording of Section 09.25 465§a)(3) has been amended a fol'ows:
“Information that i regulatory irrrv-v n hm from a source that was not invoher4tn the
ctxnplanon or preparation oi the cnvironmental or health “nd safety audit report *

~ The words ‘that a regulatory agency obtains* are added to make this vent-"e
consistent with the changes cited above to 09 25 4*5<aX2).

The addition of "compilation’ clanftes the intent of this section, which ts that even
persons involved in an audit repml in atangential seme (e g. clerical staff who copied the
documents) arc considered have been 'involved* in the audit s preparation
Consequently, information obtained from tuch persons would rsc* (all under the definition
of nonpnvdcged materials .untamed ia this section. [Page 4. lines 3-4]

Section 09.25.475 VOL! NTARY DIM I.OSI RK; IMMI NITY



1) New language is added lo Section 09.23.475(a). The revised text is as follows:
"Except as provided by this section, a person who makes a voluntary disclosure of a
violation of an environmental or health and safety law is injmune from an administrauvc,
civil, or criminal penalty for the violation discl , for 1 violation based on the facts
disclosed, and for a violation discovered because (Lthe disclosure that was unknown to the

person making the dittiosun:-"

The new language is added to address the concern that information contained in a
voluntary disclosure might reveal violations that were not identified as such in the
disclosure report. It is not clear in the original language of the bill that owners and
operators would be granted immunity for such violations, and this could create a
disincentive for voluntary disclosure. Furthermore, this concern could lead some owners
or operators to inmate a separate legal review i/tcr the completion of an audit report and
before disclosure is made to the appropriate regulatory agency. The resulting delay is not
in the public interest. It is the intent of the sponsor to encourage the prompt reporting of
vioiauons and related facts. (Page 4. lines 7-10j

2) New language has been added to Section 09.25.475(b)(3); revised paragraph reads
asfollows: *(3) an investigation of the violation was not independently detected by an
agency with enforcement jurisdiction before disclosure was made using certified mail;
unde this raragrach. Ac agency hes the burden of provtne that in investigation of the
Yiolanon ms mimed a ihc .nolanon was detected before receipt ot' the certified mail:"

This change was made to tighten the requirements that an agency would have to
meet in order to argue that immunity docs not apply on the grounds the violation was
independently detected or already under investigation. The agency would be required to
gr?_sent %I%Iel% ;jocuments or come other convincing evidence to demonstrate its ease. (Page

. lines 16-

3) Section 09.25.475(b)(5) has been amended; new wording ts as follows: " (5) the
person who makes the disclosure inmates, within a reasonable amount of time, an
appropriate effort to achieve compliance, pursues that effort with doe diligence, and
corrects or tmrlcmenis | scr.es of measures designed to remedy the noocomptiance within a
reasonable time"

This change was made to address concern that banging an cnory into compliance or
correcting the results of previous noncompliancc can occasionally be a lengthy process.
The change in woming recognizes this reality. (Page 4. lines 21-23)

4) Section 09.23 475(b)(6) hes been amended. New wording as follows: * (6) the
person making the disclosure cooperates with the appropriate agency in connection wiui an
Investigation of the issues identified in the disclosure and agrees under terms n( a
CffiliikmulHVic tcnrni IdtiUloac to die agency- >n request of the agency, the nan of e

audit m <n that describes the igiglgmentanon rlcn or tracking svstrm developed to cermri
2ad Duoconaluncc. tmrnivc compliance, or agycni future noncomphincr :*

Ibe new lang addresses concerns about the audit report pnvilege applying even
:0 the portion of the audit dealing with compliance efforts. Administration representatives
argued that it was unreasonable to require an entity to 'cooperate with the appropriate
agency* on the efforts to achieve compliance, but then deny the regulatory agency access to
the compliance plan
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The new language in paragraph (6) provides that the compliance portion of the self-
audit. which is defined in Sccuon 09.25.490(a)(1)(C), may be requested by a regulatory
agency. If it is requested, the regulated entity Is required to disclose such mformatlon asa
condiition for claiming immunity. However, such disclosure will be made only under terms
of aconfidentiality agreement, which means the information disclosed is still considered
privileged and cannot be disclosed to third parties. (Page 4, lines 24-26)

5) In Section 09.25.475(b)(7), the word substantial is added before "injury” for
consistency purposes. New paragraph reads. ” (7) the violation did not result in
substantial mg]ery to one or more persons at the site or substantial off-sitc harm to persons,
property, or the environment." (Page 4, line 27)

6) The wording of Section 09.25.475(d)(l) has been changed. The phrases
“Intentionally or" ind "or was responsible for the commission o f have been deleted.
Revised paragraph reads as follows: " (1) person who made the disclosure knowingly
committed the disclosed violation:'

These revisions were required because the meaning of “intentionally” and "was
responsible for" is subjective. A person could "intentionally" undertake a certain action
while being unaware that the action violated regulations. Likewise, an owner or operator
could be deemed to be "responsible for” virtually everything that happens under his or her
watch. The sponsor believes this excePtlon to the immunity provision is very broad and
might work against the intent of the bill {Page 5. lines 3-4)

7) The wortl substantial ts added before "off-sitc harm" in .Section 09.25.475(d)(2).
This change is made for consistency purposes, similar to the change described in #5 above.

(Page 5. lire 7)

8) In Section 09.25.475(d)(4), the word substantialis added again before "off-site
harm", for purposes of consistency. (Page 5. line 15)

9)  Technical changes have been made to Section 09.25.475(c): the words “factors
such as" have been deleted before the 1-5 list of mitigating factors. (Page 5. .me 20)

10) A new paragraph ig) has been added to 09.25.475 which reads as follows: " (g) j

rerul UPTY agency may not mitutc in inspection- monitoring, or other investigate acuvio

based soldy dhtheyreceipt of a notice under X) of Um section. The aerncv has the burden

% Proving that |1 ImiT»cciutl monitoring, or other mvcstirauve activity initiated after

LS SM Iﬁf ,/Anotuce under, fl of this section was not miuncd based solely on the receipt gf
cnaUk'c

This language addresses concerns that the self-audit notice, which ts required m
order to be eligible for immunity, might serve to provoke an investigation that would
otherwise not have occurred. If such an investigation were to discover violations before
the regulated entity ts abl- to complete an audit report, the immunity provisions would not
be applicable. Thu creates adisincentive for self-auditing anti u counter to the intent of the

SPONSO.

The new section (g) expressly prohibits the initiation of an investigation based
solely oo the receipt of a self audit notice. The sponsor recognizes that investigations may
occur at the same time a self audit ts being performed, because of a regular inspections
schedule or br.auie informauon was received from a source not involved in the audit
report In sut a circumstances, however, the regulatory agency has the burden of proving



5

that the investigation was iniuatcd for valid reasons and not as a result of receiving a self-
audit notice. (Page 6, line 8)

11)  The wording of Section 09.25.475(g)(1) hes been amended as follows: ' repeated
an unreasonable number of times or continuously committed [scnous] violations that arc
thedsame as. or similar ;0. the violation for which immunity is sought under this section:
an

The phrase "unreasonable number of times" modifies the word “repeated”, which is
too vague (repeated can mean, a a minimum, twice). In addiuon the word "scnous”
(before "violations") is deleted because it is too vague. Instead, the revised text denies
Immunity when the violations disclosed arc the same or similar to violations that have
already been an issue previously and have been a repeated problem for the regulated cnuty.

(Page 6. line 11]

Section 09.25.480 CIRCUMVENTION BY
REGULATION PROHIBITED

1) The entirety of Section 09.25.480 is deleted. The circumvention of statutes by
means of regulation is already prohibited under AS 44.62.030. (Page 6. lines 19-21)

Section 09.25.485 RELATIONSHIP TO OTHER
RECOGNIZED PRIVILEGES

) A clanfying amendment has been made to this section. Revised wording is as
follows: "AS 09.25.450 - 09.25.490 do not limit, waive, or abrogate the scope or nature
of a statutory or co law privilege, including the work product doctrine, the attormey-
clicnt pnvilege. and other gnvilege recognized bv acoun with appmonaie authority in
this state." (Page 6. lines 22-25]

Section 09.25.490 DEFINITIONS

1) The definition of "environmental or health and safety audit" has been changed in
Section 09.25.490(a)(2). Revised definition: "environmental or health and safety audit
means a voluntary (Systematic) evaluation, review, or assessment of compliance with
environmental or health and safety laws or a permit issued under those taw a ' .t*ctcd
randomly, regularly, spontaneously, or in response to a panicubr event by an owner or
operator, an emPIo yee of the owmer or operator, or an independent contractor of...
(remainder of definition unchanged]

The substantive change ts the deletion of "systematic" and its replacement with
randomly, regularly. spontaneously, or in response to a particular event.

One accepted dcfinuoo of “systematic* ts “purposefully regular * which might be
construed as meaning periodic, and thur have the effect of excluding audits that are done on
the spur of the moment or which arc not pan of a regularly-scheduled plan. It is the intent
of the sponsor to encourage non regular audits that may be initiated because a problem is

ed The existing language might create an mccnuvc to delay investigation until the
ggxé 8r]egularly scheduled audit. Such adelay in nat in the public interest. (Page 7. lines



IONT KNOWLES. GOVERNOR

fffi'r r LW -
L AW [o— i V. Al == BSPLVTO:
iC BV g — - PIs
DEPARTMENT OF LAW (907) 276-0*97

GREFHATREREL &&WW%
v C&U PrpCVSlI
Fi%(w 1»féﬁtk?

March 20, 1996

Senator Rick Halford
Alaska State Senate
Juneau, Alaaka 99801

Re CSSB 199
Dear Mr.Chairman a1 Senate Finance M*mb«rr

Hunk .... fm illuning me to testily today on SB .99 Because of the poor
ccnnecuon | thought it rnghi bdp to send ray commons 1 did nat follow them verbatim in my
testimony, but they contain essendall) the sare icfomauoc  Thank you agiir. for your
rrmoHeofjAn

Sincerely,

BRUCE M BOTELHO
ATTORNEY CENTRAL

HizabethJ. Kerttulx
Aiarur.: Ancmcy Geacral

enc

cC Senator |-oren Leman v/mc



MARCH 20. 1996
SFNATF. FINANCE

CSSB 19960RES)
COMMENTS OF ASSISTANT ATTORNEY GENERAL
ELIZABETH J KERTTULA

Thank you Mr ChaLnuu. My ibuuv u Beth Kerttuia, ar.d | an IT. .Assistant At:creo GcnciaJ tn

ibe Civil Division, Oil and Gas Secdon  Thank you for allowing rac to testify by teleconference, |
will try to be brief

While the Department of Law appreciates ihe dnanges inthe CS to SB 199, if enacted, SB 199
\WiU have serious consequences 00 UOslate's TAPS (Trans Aicjka Pipeline System) Tariffcases
(which are filed before both the Federal Energy Regulatory Commission (FERC) and the Alaska
Public Ltihty Catrarussson (APUC))  While aur concems halc been mentioned previously, we did
not have financial informjraon on the cost of certain audits urntil ljlc week  Therefore, wo fdt it
important to bring the inforrruhen to this committee's attention.

Under Alaskas royalty and production tax statutes, the rate effectively pays for one quarter of
the tariff (which includes the cor.s of running the pipelire in its calculation) through reduced
revenues The cate hesthe right to challenge imprudent com under the TAPS SerJamen:
Agreement between the state and the carmiers  Inthe 1995 case the cosu that arc being
challenged 851 v , ad txu piape:ly induded ui the tarUT, amount to atxxrt 5330 miilicn
dcllau, with the share around S8 million (and nising as the challenged oosts conunuc to
accrue) |f SB 199 had been in effect prior to the 1995 case it would have impacted the uate'a
ability to brag tho case  Weh tho bitUa privilege and immunity sections the starewould prolably
net have been able to use information, a: least before foe APUC. from avudits performed by
AJycsdu Pipeline Scmcc Cempxay (Adyesku), be carriers, or their contraaors  Currently, thc
rate usesthese zudrU hi hs tanffcases  In the 1995 tariff case, our eecrmwe is thet it cost around
S25 million dollars to conduct these types of iudr.s I this hill :s enacted the state will rot have
aooess to this type Of information under State law, and foe state wuuld ha*c  hear the burden Of

the cost of dbtaining the infcrmacca

The state hes aright to olgject tn impr.xlet  costs under the TAPS Settlement  Thu hill would
complicate that system The state could comcisooe its own audits of the p:pd:r*. hur it it
questionable why Alaskans should have io Lxu foe burden of foe cos; for semetheg they do not

comrol.

Tlx tar.ffca«n wifi be injeopardy if this lepihupn lbecome* law | appreciate the opportunity to
let the committee knew these concems Thankuﬁm

tot*. f.m
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PhONE. (007) 155-9700
OFF/CE OF -"-E(D\AV&O\EQ FAX (oog) 4%5—2751
March 5, 1996

The Honorable Loren Leman
Alaska State Legislature
Alaska State Capitol, Room 115
Juneau. AK 99801-1132

Dear Senator Leman:

In respcr.se to your meno of March 4. 1996. regarding CS for Senate
Bill Mo. 199, the Department of Labor offers the following
comments.

CS for S3 199(RES) could adversely affect the enforcement
activities of the department’s Occupational Safety ar.d Health (OSH)
section by restricting inspector access to documents relevant to ar.
employer’'s compliance with OSH regulations. AS 18.60.083 provides
for the right of entry and inspection, and allows an inspector to
inspect and investigate places of employment and to question
employers, owners ar.d employees. Papers ard records are routinely
reviewed. CS for S3 199 (RES) would prohibit OSH frcrn using or
reviewing audit reports during inspections. Audit reports are
defined broadly in CS for S3 199(RES), and includes information
commonly reviewed during an inspection

CS fcr S3 139(RES) defines ncn-priviieged documents as documents
erequired by a regulatory agency to be maintained. While OSH
requires ‘audits* only in certain regulations (i.e.. Process Safety
Management) information found in a dits not speC|f|caIIy required

regulatio can establish empoyer ledge ar. unsafe
C%)ndlﬁbn ana car. be the basis for a Tﬁp\,‘ C|tat|cr If this
information Were 'to be considered a part of ar. audit report, it
could be withheld from ar. inspector.

Employers would be immura from, penalties if they voluntarily
disclosed ar. audit report. AS 18.60.095 establishes penalties for
violations of OSH_standards ard makes no provisions fcr immunity
£mmm Hbﬁaltles- Penr] |€S may be reduced fcr mitigating Tactors.
is prcvidad Tfir ir. the 2SH compliance rar.ua.



The Honorable Loren Leman -2- March 5. 1995

Ultimately, this bill would jeopardize Alaska's Occupational Safety
and Health requirement to be "at least as effective as" the federal
OSHA program.

Regarding Workers* Compensation, the department proposes the
following change to Section 1, line 12, of CS for SE 199(RES):

(3) an administrative proceeding, ercec- for workers
ctrcen.lar..on srocee-Iir.os .

Enclosed is a copy of a letter from Richard Terrill, Acting
Regional Administrator, USDOL, OSHA, in which he expresses Region
X's concerns regarding CS for SB 199(RES). Thank you for the
opportunity to comment on this bill.

Sincerely,

Dwight Perkir.s
Special Assistant to
the Commissioner

hciosure

cc: Al Dwyer. Director, LSIiS
Paul Gro3si, Director, WC
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FAX MEMORA NIJUM

TO: DWIGHT rr.UKINS, JEIT. OF LABOR
FROM: MIKE PAULEX)ittFICE OF SEN. LEMAN
DATE: MARCH 4, 19%

RE: ADDITIONAL INFO. ON SELF-AUDIT BILL

PACES: 3 (INCLUDING COVER MEMO)

As a follow-up to the information that was faxed to yon on Mnrch 1. ihc following is a
«<* 2-pap** xinnmntv which explains tlic changes that were mode in the CS for Senate
Bill 199.

lhe text rrferenrex j.i thix Wiefing irrnvi refer tn the pace A line nundiers of tl»c original
hill If you don't already have ncopy and would like one. pleiuc let u\ know nnd \xc will
fax one to you promptly.

Apain, Sen leurm xvnnld very much appreciate any written routrprnix you might have on
ihis legislation prior to ihr Irearing on the nftetnoon of March = Thank you for your
consideration



U. S DEPARTMENT OP L\BOR Occupational Safct) an "fUlth Adm InlUrullofl

1111 Third Avenur, Suit* 715
Sraltlr, \Vaihinnton 91101*5212

FSO/snd
Alaska SIC ipotcntial)

February 28. 1996

The Honorable Tom Cashecn

Commissioner. Alaska Department of Labor
P.O. Box 21149

Juneau. AK 99802-1149

Dear Commissioner Cashcn:

My staff was asked by the AKOSH Anchorage office to review and provide comment regarding
proposed legislation known as Alaska Senate Bill No. 199. Your staff in Anchorage provided an
initial analysis of the Bill with "program effects" to the Alaska [8tb) program.

Should this Bill be passed by the Alaska Legislature and signed by the Governor, we arc in basic
agreement with the analysis and conclusion as prepared by the AKOSH Anchorage office
concerning potential effect of the Bill to the Alaska occupational safety and health program. It
ap”rs the term "audit report.” as currently written, may impact Alaska's ability to: (1) conduct
(in some eases) thorough investigations, and (2) assist in establishing willful violations.
Additionally, the Bill provides immunity from penalties in certain situations.

| appreciate the opportunity to provide input and to be kept informed as to potential changes and
impacts regarding the Alaska safety and health program. If there arc questions with respect to the

Sincerely.

Richard S. Terrill
Acting Regional Administrator

cc. Al Dwyer. Director
Barry Noll, Area Director
Jeff Carpenter. Industrial Hygicnist
Duane Houck. Asst Chief of Consultation



Alaska Environmental Lobby, Inc. Phone: 907-463-33(>6
P.O. Box 22151 Juneau. Alaika 99802 Fax: 907-463-J312

CS for SB 199
Environmental Audits

The Alaska Environmental Lobby supports efiorls by industry to comply with
environmental regulations. We support the enhancement of relationships between
industry and regulatory agencies. However, all legislation which affects our state's
environmental regulations must protect the health and safety of Alaskan citizens and our
state's environmental integrity.

In order to make this piece of legislation an effective document, ALL respectfully suggests a
few changes:

EMWH a,dls Sm.ld m IPpM v Privilege, by definition, invites

secrecy, instead of the openness needed to build public trust in industry's ability to self-
police. Furthermore, a privilege would invite defendants to claim as "audit" material
evidence DEC needed to establish a violation or determine who was responsible.

N]Tmﬂla’mW](h HJ‘S |n mgﬂn Md TTI bldﬂﬁﬂj To prevent

polluters from having an economic advantage over non-polluters, DEC should seek to
recover such economic gain.

[JLLMU.ihfyJuoinmiiaiu~d-*df-audiLnm”t meet Adnumber iT additional icgmicimni®

It must occur before notice of a citizen suit, the filing of a complaint by a third party,
and before the reporting of a violation to DEC by a "whistleblower" employee

The responsible party must correct any violation discovered under the self-audit within
60 days, certify »n writing that corrections have been made, and take appropriate
measures to remedy any env ironmental or human harm due to the violation

A violation discovered by a self-audit must not have presented an imminent and
substantial endangermcnt to public health or the environment.

The regulated entity must agree in writing to take steps to prevent a recurrence of any
violation discovered under the self-audit

Any violation discovered in a self-audit must not have occurred previously within the
past three years al the same facility.

ns tt == t'l isxr - o Ff sreccc (Lo o cwrce ntttix 1* 174
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To: The Herecabfe Tk rfalford

Chairman. Senate Rreroo Cerrrr— ttae
Fom  Janice Mair

Deportment d=Qivircrrrental Conservation
Suhjoct: Prapesod CSfar Bis9
Date.  March22. 1956

‘rhank ycuferre opecrojnty x access tne Department's concem with
I99(Res) heftre the Serete -nance Committee eerier this wesk. T wik youtco for aloning
bcth Beth <crttula and 1to participete Py telephone

| v—trai the -Ul isshowing cn your convnUee's schedule on Tuesday, March 26.
UnfortLrately, 1w’ not ce ivalatie cn thet cay. Mane Sartsonewith the Department cf Law
hes offered her assrjnce with any cucstcers ycu magh rave for DEC 11! check with your
office on Vedreoay to sec f there isany additiondl irfprirapen you need from s

I
Trw memo indudes asumnary cf our tcsnirany. ft dsotransimits an arde m
PuOCScatbmentitled * nude rPAF cnthe patonpal imeacs cf this 'and cf eyjlaticn ext program
Oeiegapen. ! neccved thinjust yesterday, ard thought twouid he cf :meres: to *hc
committee.

DECs concems withtm ecCatcn are:

1) Tne denaton cf 'crviromenc  or health and safety aw* hes ret Docn Carried,
“ here ate many laxnswhen may ce censored *er?ancrental* cr *heata and safety*
rotated andwho nmoy cr me/ nat ce vthn the Soope of TC MI *sirfcnown,

The mere tnditoral cnvronrcnal progravsworn DEC. sum n -any,ot-*c -
contamrefed stes wcud certxrfy ce expected to till witNn the cpe cf So 199. Wica
ess dear fer cur agency * row tweuid inpact other programs within DEC wtroe pnmary
thrust 1stn prefect pucScheaith  Dnrtongwater s ore ©Cample. Gthe* .vcukt..\ludc
Diose ervtrenmentaf sanraton aws kxod :nTales 3. 17. and 18 of the Atoka Statutes.

These n i« go/em seafcod proccarg, the processng cf other food ccmmcoues, arc the
sanitation cf puBc tacfites norder to protect the health and safety cf the cenjuming pyaiic

Trrstad<dciaityisthe but W aur ftsal noto a; wo antcpato the Department cf
Law or the courtswil hove Lbanswer tie question

2) How the aLrits are dene, who may conduG them, arc tre soope cf the audit
report remams pmnfematc

Asfut oen reeoghjroc, onwrcrvreriai audits arc icj! aniatr.ty new management
tool typotfy undertaken oyanly tne mort* sepmnateo ccmpanxx. We've recegrurd thsc
XVEE and 'wg a wexkng with nortry sccon cn audilng spyxurth and pQOCCS.
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The Hernverable Rick Haiford

Pege 2
Merch 22, 199

Bven though we rcalirc there are m@rerallyamaedstambrcbﬁ’aldls, at the same rime
toe department does net warnt to adopt reguiiations setting cut row audits should be dene.  Instead,
We fed v.c need to werk wrtii companies or rdustry sectors in a cooperative manner to jointly
cevdcp the guidelines for audits. This becomes even mere @k /there is to be animnunity
usccatEd with the audita it the autfits begmto take the place cf <aeinspcoens. tmustbe a
credible exerdse.

The :egslaoon allow;, audits to e dene by anyoxie. We foel The audit must be dene by
someone Wno ret only knons whet they are irQ, row the feclity dees or should operate, ad
what the rules arc fcr "hat ceerzbben

The definition dF aucit repot* a extremely broad, arc mtfude; the corrective ictfcn plan, n
order to receive imrLTiTy. afcory hes to vduntaniy aisctose any vidal.cns discovered as par. of the
audit To oecorxdercd vduntaty. re ¢ socsure hes to be mede promptly, hn wwoaoon must be
corrected, artf the fadiry must cocpe'sto with us mecnneocn with ’ an invrstgaloen of the issues
identified in Je disclosure’ W interpret the to meanworking cn the ccrrecbw acuon pan.

But. under the privViege sehioco  we cannot ask fer he audit Therefcro. we annex askfer
the correclve action plan, it may Ce deposed to us. but it s then cenfcertfcl. The report cf the
vofalcn s net cerftfertsd. We reman concemed tha; ths will uncercu: any public's Grfcs&with
tho feckty and ne agency that the correcuon s being acecuatefy addressed

3) The M differs Van hawthe V eralaxrs bese C-fred the Oriall seif-andlyss crvfege.

M 5anscre 0m - the Department d Law jjvg tho P YZZSCerrmsee accoy cf ~hmicd
C-*—Aen / *ytronla ;994 U.S. Ostric Ccut oecscn cn ths ssue.

Avery npcrant can Cfthe courts incogs wes net really addressed before the comvittee.
Thet is. the court found that the ennui self-analysis prmifioge s a ‘quial/icd prvilege for FICSRC2n:
analyses cf pas CCndua praoices arc ocorrerecs. adtre resdtii g«>maxnerttal ccreequences.*
(emphasis ocdca). Inthe courtsccaali, :t suited thet the evaluat’™ s cf the potercal envicnmersal
nsks cf a proposed course ¢f soon mac* in acvanco d the doonci to adoot 'hot course cf adoen
are 'elipresected by aprivicge. ft noted trst where afacity hed pror knowledge cf the harm thet
wcCd cr could rpuit from a course cf acton yot deiberately choee to ac: N*hghty rdeva* ina

"Ths atic case t*«t atatahed 1 tour pan test fcr oeterrmng Ithe cnoal sdif-
arays-S prvilege wes applicaldle  The kxr dhitera were 1) the nfomabon mustresultton a
cntcal sdf-analytt uwlertaken by use par™ seei g prexeccen,; 2) toe publicmust have a
strong mtmKt n presening the fox< few of tho type cf KIicmauon xxjfi. j) pc rtfetmducit
must be the type whose tow woud ke cuffed / Jscovery wes itows: aAd4) tnj
infonralbon mwt have been prepared wah the cxpcctauai .t would ce ket COnftfantuf and
it nos In TBCheen kept corfid&xiftl.
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negligence aefco ard ahedd ordrerily ce discoverable. However, retrospective analysis s xrw-zjty

ret relevant*

3y the terms ofthe tegsUicn, toe privilege is not Im tec to <cr.ccal self-analysis cf 25S
actions. A feolily operator cotod wx3eda<e an audit, Inc that a certain course cfaa c r. might result in
enviram cntal damage. go ahead and take that course cfe o cr, yet Lo: efit frcm the privilege.

A) We believe pmxeajng cnn>ral actxcns thrcv£i the brirlege or torcugn m murity rs bad

puhicpac/.

The bi” seems to recognize to.v chmral aoscos ihctod ret be protectee in that it wys, dmong ether

stipulation}, the immunity doesn't apply ftoe parser. nterticrally cr ccwingfy corrmcnct or was
responsible fcr toe action that fed to the vtote.cn. Therefore, it SE€M to recognise d ot these
dements generally ocked fcr in acnrrtnal case, that s. acerxn rate cf nrwtd, wouid exdude a

person from toe benefcs ci immure/.

Ths contrado ;ther jeeoens cf toe ail. In the first seeder that establishes toe poriege. t
siaur. that toe privilege ocpiies n crtmcral proceedngs Therefore toe audit would net x
crsccverade. even f it would demcratowr crm rvi ntent. In toe serjee tna: establishes the
immunity. | rates tos .s aiSO avaiiabfe fcr cirrvrjU perafees. li goescn. as I've rated above, then to
ceemfcgy exdude those elements 'ocked fcr to deter-ripe crvra' acc-on.

H We artO befcve that cstaofohrg a onvfc2C fcrenwcrmenctl aud-ts s ursvutur/.

We agree tost rr/runrty from cm! penalties cr v-nvrvstrscvw iocos on
circumstances may make sense, itb -n‘ac whai DEC cces. However, we tnru a pnv.cge which
Creates a secret criy serves to irrroase toe p u x's ifcectosm cf both iixiujtnes cpemcrg n Aiaska
ano how the sjcncy dcab with C » a The question of wnctoer cr net the c r. tal sc-f-v.vlys»s
prrviege too Ad sppy s ¢t deodod by toe courts which an take the speeds cfeach case ifix

account

A stato-erar sneo pnvtege wcud Co ncthrg to protec inrtucne* frcm potential a0o© on
the part of federal agerccs. «e too E3A Start. - ts pccOdtfc that Such a prV.cgtt wctod lead to

ifcreased fcoerai ersonament

5) BPAhes amady tested trw ton fegfcauon coufc cgawfey impact the rate's aWity so
mtan its dccgnton far federal progran >uch astoe Cean Ar program 1 hs isfurther suppered by
toe stacned art<fe fromtrv* pubkaticn Ena catac f-Ven 15. 1996.

In order far the \Ufe to reorvn program <Xxi*pacr, the raio rr*.* h#>c tor: Afcity to enfcnx
the prcMvcna cf the prcgam. lojvg ccegibcn wcufa reScft net arty n toe esc cf fuvdng fcr a
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variety cf programs delegated frcrn SPA but wodd also resdt in increased fodcraJ enforce/rent and
dual retirem ents (state ard federal) that the regulated public woJd be required to meet.

7) The legrStatcn states that a Ctsdcsurr snetvdunuly fftisrecured '-xely oy a jpeofic

prevwen cfan enforcement cede* -

As has been previously. . cefcre tre ccmmfcee. we Delkve that 'eases, rrrtracts.

permits. statutes and regulators Test aSi" > .nduded.

V»ase don't hestate to contsct me «/tbs t- jcs any Questions for you, cr *wec can be Of any

assistance to ycu.
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KjeiU?2 licy. talU iinlicaroing
EPA CONSIDERS BLOCKING AIR PERMIT DELEGATION TO STATES WITH AUDIT LAWS

A number of F.PA regional 0O kn arc considering rcYltttin* thar deepens to approve Clean Air Act operating
permit proswrofl in *ntej which have brood audit protection and fentnur.it> lawi oot of concern dial these lav.:, would
jcepanilie program implerocnuucn. EPA jcutcm say.

Momentum on this bwa it being rpurred by a recent Xrmpoo  decision in which the regional of'ka d»d
Idaho*t rtatt immunity law as a cause for disapproving the tUTC's permit program, and now a cumber of revjooal

offices are trying to determine whether other sure programs should b« h*id to ihe same imadard. L@.ﬁgﬁjﬁxv the

NEW STATE CLEAN WATER PACKAGE DRAWS FIRE FROM SOME OFFICIALS

3«fTcn fer the nacen's governors have assembled a arw draft package »f Clean Wiser Ac proposals wtrrh is
already mtsm* rcncenu among both ruu and local represcnut.-vci who claim tbc package abandon several of the key
provtticm wr.brv.-ed ~ the House Clean W icr AC fexitfccnatioo bill.

The dr*A pcekxge, reprtnted follovmg this story, a Trended to put fuch « unified state pov.non cn Gem Water
A a reautbortar.cn end serve as a lobbying tool i. futurt Jcgttlaove discunions 3 ut seme soirees xre questtcrirg the
n«<| for anew o u i’ p*cJa«e imca the Iknaie n tax likely to take arr.00 on Clean W xrr Act leguhton this year.

In IW . tha suim pvt together a padcire of Clean Water Acs amerxments which were iatcr Wre
I

LAST-MINUTE SENATE TALKS CONSIDER DEAL TO BOOST EPA FUNDING FOR 96

Key x-wi.-u3 March 13 tamefced tut nnutc isiks wavtirch of « kxparhsaa deal te. boost EPA'S flading levelj a
a fiscal year 19*4 Aaxling btlL Toe talks followed postponement ofscuua oa a Democratic amendsrat to aid over
S700 million to E?A*i budget.

Cv»3 if tbc Ccsatc does reach agreement. sources *xr.cd that the 'xnxr bill it qurt# different iw -Se H'xac

bill, tad uveral jcjtccj uy Coacrrtt say cttovd the curttct cooacuutj naoluioa fer two weeks i, c. *-<ctLs
rwo chambers title to hammer out a compromise WL 7c« Somk aoo added to the til! funding tor key Cibtm
education pro?nm, which woe tourccj jay suy make tie jaewJea: sore likely tn tiga tha bill cvtn :{tbc envsoc*

icrtttjtd onpeg* It

EXISTING CONTROLS WILL NARROW APPLICABILITY OF MAJOR AIR TOXICS RULE
Retr-ietfd f uiliw will b« allowed TOIrBEl new rtajoe air cr.usoo UBK| X cxTaat  wnhout TNQgEYiEga

eontrov«rr.al Xi tono fUEso |U"ga any new a s t/cos arc repitted hvoher racittmgrvjroU according to a Feb.
16 daft rj'-e ottased by Iroldt EPA.

Moeecvcr. ihe draft erplaiai that tha nil*, which is bn. ;g pruouljsrcd cade tectku 112(jJ of be Gear Air Act,
will only apply to tb« ecnwracdon and leeeauructjfta of erum.cn tsrtl asd WU aa add rvy coerrel r*.rvirwmcu f t
plant raodlltcabuRs. Lnduuy soucci ere pnumg 'die draft mix i/riiLcs -  a wdl address ujputkuu eavtroomcnxal
thrrats wahcut xapuiUz !bc kinds Of opeitMtral mtrictiooa cat were cbheraitaja !'TH propom*]

n_LVSIDK

TRADE. rnultino;»or.ai paxei “ckj to CMft OQintrr*m to knvt haiardbua dwroical export*  poge 3
1 DRINKING WATFR: Mouea COP stall movo to acc*(j'ito devakjomert of lesjitla-.on pagn 3
WULTIMEDfA: EPA lo IInK i'r ard want roius foe pharmaceutcal induitry p¥s« B
SUPFRFUND:; etatoa and rvduatr, draft Otond [t{lIlJOvC pun to (Worjit* ttoQrem to r.atna.....pwj«» C
CPCHA: c0J thCkil cnvirontnent»nti In appAS'uxj deeta-on that would ourb otUan sou  p«v« 30

»im /[ ywjv
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ageecy U scurrying to craft a national policy that will guide future penult approval dedaloai.

Over the tm ran yean EPA engaged ma process to revamp iu 19M environmental audit policy in an attempt to
promote sclf-sudiu and improve compliance In December, EPA istund la a final policy which allow* companies to
qualify for significant penalty mitigation m eat** where they voluntarily discovered oa environmental violation
through an audit and disclosed tlut violation to EPA. Inthe final policy, however, EPA rejected industry's call for tbc
establishment of an absolute or qualified "privilege” for audita, which would prevent audit document* from bemg used
as evidence against a eompany in a legal proceeding.

Utile SPA has horn m hi own lidfccratox process, a mxnbor cfsates around the country have takai action to PCS sate
hwn that essttish a prtvflcga for sodds and provide etrain levcb of imanniry for the rcjulaaal commiray. At die dme thar
Theagency’s policy » u finalized, EPA cat/d thot it had significant concerns wuh certain state law* rod ctnphasiird that It
«WW tap* action* ih* svcm uec«*3r," to etusoc that the* Uwadid aot corgxuaisc human hcaHi or the environment.

EPA’s Region X office took the mow Sf*TtMive actioo on thb issue lo date when It announced on Oct. 27 that tt
was disapproving Idaho's interim Title V air operating permit program. The region's primary concern wm Idaho's
audit pnviieg* and immunity law which EPA says would grant a state immunity from civil or criminal liability for any
violas! .ru voluntarily disclosed by the Kxavc to the sure. At the time of disapproval, EPA -trcd that it hid concerns
with the law's pnvilege component, since it “could be misused to shield bad actorv" but added ’hat it did not pracont
the kind of threat that would force EPA to disapprove the entire program. However, with mpirds to liLdo's immunity
provirion, EPA said thot the state law would ~tnipa numbly intrtfbrc with Idaho's enrorcemeni requirements” under
Tale V. Aaa;ojlicfihis finding, EPA said tlut final ictruval would be conditioned cn the irate cither changing its
immunity law or denotrKrariog why the program would not undercut the turn's enforcement authority.

~Subsequent to this aaicn and ths fetallcanon of the agency t auC:i policy, a number of EPA headquarters and
regie*;*! sources say that regional offices art cow comdennj revttnmg some of the Title V decisions That have been
made on programs da: exist In states with privilege cr hnsnmnty awe According to on* r»<ponaJ attorney, this is a
mifie issue"” that is spurring eontiderabU debate in a number of regional offices. A second region*! source soys his
office a oow looking ata particular sun: law Li an anempt to determine whether tt is Dconssnent wrth EPA'S plicy,
and If so, the office will consider taicag acrion tn affect ciszsge In that sute.

Region iappearsa be on the verge of Surra p*a ru-h an acricn with regards to Sow Ilompshire, which is 31 the final
ngn 0/ enaczig sn aggreesxva jrwtlege hdL on February 27, Regional Admiusiraar lota DeVUhn scat a kher to Oov.
otcyin McilD (R) cqrcztog the agency's token! oppoUsx 10Ae car’s kcH skrt and wtsms that, as presently drafted,
tie aa nay vercustv congrnmé&e the SOte’t afcstey tn enfart* agame v~Acdsns ai'avn! mvremxncal low dcknsced to the
cate far rjpienenncen." As aremedy, DaVJlan cads 00 die ituc to amend 6 ¢ ic”vlatjoc te refieu Cat 3wul“nc<” Iy U
federally derepued programs wUs more urajere federal rottenness." LiaAirkn scNew Hampshire. EPA ofScah reccnSy
Mvlilgfi:r*l 6 3 ssue wnh Texas dnnr.g dssassoon cvtr 6 e sate’j Tde V program and agrexy su te. ay die issue may bo
raised wuh axmany as 10 orivr nav-s sn6 s comag moceha. An EPA ofikW soees, tarwsve. that joosahsovtr] number of
thaw sun css probably be resolved through oegudsbcas.

EPA tcxxcej expliac that Tide V has btcotac the “fiastaurt™ a in dspute becaar 2 n the criy m”~or metfia program
dot 1» see already been broadly delogrtfd » caeca. EPA ad zxiasny aouroes hovt noted ir. 6 e pas: tt* 1w e unliJudy hte
EPA wr»id pul an already dais"pead progrnn firan asate uo mxvm. of6 0 ¢ -iwj. ftcwrrer. 1 twnhcr of sourrrs adrf Cur
Trie V offers 4 tihque oppcrucfey » tactic dus .0oe stx* Ats bcicg wsdefy dekgBCd. Sana* .if rt tmwhrvnt. «w CPA
steurce rcetses Tile V will provide the «~ualcgraoxr on which dxptnrs wtfc ruu law mifi b* fenght-

Akhnifh awar* that this was a sanoerbr, s»ue, EPA sources say Cut oiks wriitn VsuTquirters have only
rtoersly b*gua go now to bossdk this Issue 00 a 3Bicod tm  Oocigtrxy w rtx potnri Out that Kit a "very tricky”
issue, bur aads Cu: a aumber of people wnhai the ogtscy feci that a aorionil noliey u navdod A rvMiona) tear*
Xgstts tha: a tunooal strategy b oretlcd ud facia the office of (nfcrccraent!. r * rterong 30 kwWixLgi on this blue"
tUs far. .. EPA source says this 4.unveil poiivy tsbcttg developed and \rt!l hr.T to be trailJed loor. smco a Sail
fpciuon oa Idaho's progrid will hase to be made a ‘Joc sext coopie of axwia.

A source withia the Sil progrxa ays that 6 b Its* is being priasnty droran by tha tnforceci.nt oCV* and has
3« hoee widely (iiscuuad among those who develop permit policy within toe air otfiee.

sm«7ttpnov«r ,Iguvti ike* %?nuﬁr’;aae Lisgf. lem. faui \é&tgr
HUUPVJ) or o
Qe <UKI* madtttica . -urr. Gaeou Vody T Acuetha Tnumi. Meline Dek
X T teas* EPA it (Mhhiriid nay_frsday by Insck 'A'askiagtoo Pshkihcn. P.O. Bci 7167, Ben
A3 fracataiManoFs,Wuhm in\yD CJdX)tey. SUwrr-TO* ra%ei rtOAr «al.S. awJCxri.SVSO'
TAX. TOd-41*-150 Jr dacwhcrc tatraolfi. Ceascao cflaodt fPa » t piw rr™ by U-X. rvpyrigM Uws. R* mS»»-

G Loo phot L ia*i(e<vrtnoxuteib> iij v j : ifi. w»orxD;Mi>i ttkslyprohibiwU
Temkruragiiviiel o pylawoffw l«w iMn«f|hM ( Washingk”. FbLar.ax tsikSet/A and Inside DEP
«OCmst, namj, ovd" DG ih of innds V\k<J30’\X|U P*béjosn J
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Alaska State Senate

Senate Finance Committee

Mail Slop 3li »0

<lK Lil Husinrss State Gipiiol
luneau. Alaska moHiii hs

MEMORANDUM

TO: Senator Drue Pearce, President
Alaska State Senate

FROM: Senator Rick Halford, Co-Cha tf_
Senate Finance Committee

DATE: February 1,1996

SUBJECT:  Fiscal Note(s) WITHOUT a Finance Committee Referral

A positive fiscal note has been issued by the Department of Environmental
Conservation for SB 199, which was referred to the Senate Resources
Committee.

Please add a referral to the Senate Finance Committee.

Thank you.

Attachment(s)
cc Senator Mike Miller, Chairman

Senate Rules Committee
Attn: Mar)' Gore

RIl/Is
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BILL: SB 199 SHORT TITLE: ENVIRONMENTAL 4 HEALTH/SAFETY AUDITS

BILL VERSION:
SPONSOR(S): SENATOR(S) LEMAN,Pearce

CURRENT STATUS: (S) RES STATUS DATE: 01/00/96

TITLE: "An Act relating to environmental audita and hoalth and aafety audita to
dotortnino compliance with certain lawa, permita, and rogulationa; and amending
Alaaka Rulea of Appollato Procedure 202, 402, 602, 603, 610, and 611."

01/05/96 2058 (S) PREFILE RELEASED - 1/5/96
01/00/96 2050 (S) READ THE FIRST TIKE - REFERRAL(3)

01/00/96 2050 (S) RESOURCES
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/ PLEASE PEPLY TO

vy orww — = « *u o wmw' P Uge *
DEPARTMENT OF LAW PRO<E  ROTRN0
OFFICE OF THE ATTORNEY GENERAL " feoditUANST sueroo
PRONE 1907)ASIW3n
PAX '907)AS)-»A6
March 20, 1996 X\ 0 BOX 1 fOjco oAtoND coup THCU

UNEAU. ALASKA 990)10X0
PhCNE <907iAffXO0
Fax 1007140S47X

The Honorable Rick Kalford
Co-Chairman, Senate Finance Cctrrruttee
Alaska State Legislature

State Capitol, Room 508

Juneau, Alaska 99801-1152

Re: SB 179
Audit Privilege and Immunities

Sear Senator Halrord

Pursuant to your request during the Senate Finance
Ccrraittee hearing or. S3 199 cr. March 21. 1996, please find enclosed
a copy of the United States Environmental Protection Agency"s Final
Policy Statement cn environmental audits, which becare effective
January 22, 1998. Also enclosed is a copy cf an EPA Fact Sheet or.

the Final Policy Statement.
Sincerely.

BRUCE M. 3CTELHO
ATTORNEY GENERAL

By: J&nZ&iJL.
Marie Sanaone
Assistant Attorney General

MS:pm
Enclosures

cc: Senator Loren Lenar.
Pat Pourchoc. Legislative Eirectcr
Janice Adair. EEC
Eeborah Behr. AGO
Chryatal smth. ago

P Mo\ 1 in.r

«XU»



INCENTIVES FOR SELF-POLICING
EPA FACT SHEET

Background, Scope and Timetable

»

EPA ™ final policy on incentives for self-evaluation and
self-disclosure of violations represents a refinement of the
March, 1995 Voluntary Environmental Self-Policing and Self-
Disclosure Interim Policy Statement, which offered regulated
entities powerful new 1incentives to discover, disclose and
correct violations of cn® ircnmcntal law.

The policy 1is the culmination of an 10-month process to
reassess the Agency ™ 1incentives to encourage voluntary
disclosure and correction of violations. That process began
in July of 1994 with a two-day public meeting and included a
series of meetings (-dialogues-) with stakeholders hosted
by the American Bar Association™ SONREEL Subcommittee.

Under the final policy, the Agency will protect public

health and the enviro mcnt by reducing civil penalties and
not recommending criminal prosecution for regulated entities
that voluntarily discover, disclose and correct violations.

The final polity applies to violations under all of the
environmental laws that EPA administers, and will be applied
uniformly across EPA"s enforcement programs and Regions.

The policy cakes effect on January 22, 1996. but at the
discretion of EPA may be applied to cases that meet all of
the conditions of the policy and have not yet been settled.

EPA will study the results of the policy within three years
and make that study available to Che public.

Incentive!! for Duo Diligence, Dinclosuro and Correction

Under tne final policy, where violations arc found through
voluntary environmental audits or efforts thac reflect a
regulate! entity"s due diligence (i.e.. systematic efforts
to prevent, detect and correct violations, as defined 1in the
policy), and all of the policy"s conditions are met (noc
discussion of safeguards), EPA will not seek gravity-based
penalties and will generally not recommend criminal
prosecution against the company if the violation results
frco the unauthorised criminal conduct of an employee.

Where violations are discovered by means other than
environmental audits or due diligence efforts, but are
promptly disclosed and expeditiously corrected. EPA will
reduce gravity*based penalties by 751 provided that all
the other conditions of the policy are met.

of



EPA retains its discretion to recover economic benefit
gained as a result of ncncompliance, so that companies won"t
be able to obtain an economic advantage over their
competitors by delaying their investment 1in compliance.

» The final policy also restates EPA"s practice of not
routinely requesting environmental audit reports.

Safcguardo to Protect tho Public

In addition to prompt disclosure and correction, the policy
requires companies to prevent recurrence of the violation
and to remedy any environmental harm.

Repeated violations or those which may have presented an
imminent and substantial endongerment or resulted 1in serious
actual harm are excluded from the policy"s coverage.

» Corporations remain criminally liable for violations
resulting frcm conscious disregard of their legal duties,
and individuals remain Iliable for criminal wrongdoing.
The policy contains two provisions ensuring public access to
information. First, EPA may require as a condition of
penalty mitigation that a description of the regulated
entity"s due diligence efforts be made publiclyavailable.
Ar.d second, where EPA requires that a regulated entity enter
into a written agreement, administrative consent order or
judicial consent decree to satisfy the policy®"s conditions,
those agreements will be made publicly available.

A Positive Alternative to Audit Privilege

» EPA remains firmly opposed to the establishment of a
statutory evidentiary privilege for environmental audits, or
blanket immunities for 1irresponsible conduct.

» The final policy 1is a positive alternative to privileges
that could be used to shield evidence of violations of
federal environmental law as well as rriminal misconduct,
deny the public its right to know useful information®
affecting 1its health and the environment-, drive up
litigation coots, and create an atmosphere of distrust
between regulators, 1industry and local communities.

The policy eliminates the need for any privilege as against
the government, by eliminating or reducing civil pcnaltiec
and lessening the liklihood of criminal prosecution for
these companies that audit, disclose and correct violations
and meet the other conditions of the policy.

»
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ENVIRONMENTAL PRO rECTION
AGENCY

(Foi-hoo-ii

Incentives tor Self-Policing: Discovery.
D'sclosuro, Correction and Prevention
of Violations

ar.ENCY: Environmental Protection
Agency (EVA).
ACttCft: Final Policy Statement.

S-vuanv: The Environmental Protection
Agency (EPA) today issues II* final
policy to enhance protection of human
h-illh and tho environment by
encouraging regulated entities to
v iuntanly discover. and disclose and
correct violations of environmental
r>quiremonts. Incentives include
e .minuting or substantia.lv reducing
the gravity component of civil pennitbu
and not recommending cases for
c. iminal prosecution where specified
r millions are met. to those who
voluntarily self-disclose and promptly
correct violations. The policy also
Estates EPA's long standing practice of
not requesting vo'untary audit reports to
t;v»«r enforcement investigations This
p .ucv was developed in close
consultation with tbo U S Department
or Justice, stales, public interest groups
and the regulated community, and will
be applied uniformly by th» Agency's
enforcement programs.
0»TtS: This policv la effective January
twa.
rj« ruetwin tw twnc# contact:
A-lJlItiorval documentation relating to
t) ' development of this policy U
cr.nuir.vd in the environmental auditing
public docket. Documents from the
d'< set may be obtained by calling (202)
2W-7549. requesting sn indes to docker
IC«W d)I. and Using document
requests to (202) 260-1400 !fours of
operation are 9am. to3JOpm.
Monday through Frtilay. esLept legal
holiday*. Additional contacts are Robert
Fentress or Iinan Riedel. at (2021564~
419?

VmiVCnAlJll eaOtWUTSOM
f. Lsplanaliofs of Policy

A Introduction

The Environmental Protectloo Agency
todav issues ita final polio- to enhance
protection of human health ami lhe
environment by encouraging regulated
entitle* to discover voluntarily, disclose,
correct ami present violations of federal
environmental Uv» Effect!..i 0 lass
from >c»iev. * h«re (rotations ate (osind
through voluntary environmental anejsre
or -ttj/ia that reile» t arequired .-*>tiii »
ilveii.ligRxa ami are , r'-.mpKy

Vol. 60. No. 246 i

disclosed siid oxpodltiously corrected,
EPA will not swk gravity-based (l.e..
non-economic benefit) penalties and
will generally not recommend criminal
prosecution against tha regulated entity.
EPA will reduce gravity-based penalties
by 75% for violations that are
voluntarily discovered, and are
promptly disclosed and corrected, even
if not found through a formal audit or
due diligence. Finally, the policy
restates EPA't long-held policy and
chea to refrain from routine requests
environmental audit reports.
he policy include important
guards to deter irresponsible
behavior and protect tho public and
environment. For eutopic, in addition
to prompt disclosure and expeditious
ccrrection. the policy requires
companies to act to prevent recurrence
of the violation and to remedy any
environmental harm which may havo
occurred. Repeated violations or those
which result in actual harm or may
present Imminent and substantial
endangerment are not eligible for relief
under this policy, and companies will
not be allowed to gain an economic
advantage over their competitors by
delaying :h«ir investment in
compliance. Corporations remain
;nmreally liable for violations that
result from conscious disregard of thctr
obllgitions under the law. and
individuals are liable for criminal
misconduct.

The isssiar.ee of this policy concludes
EPA’s eighteen-month public evaluation
of the optimum way to encoungo
voluntary self-policing while preserving
fait snd effective enforcement. The
incentives, conditions and oxceptiont
renounced Uxia) reflect thoughtful
suggestions from the O|ortmenl of
Justice, state ittonsevs general and local
prosecutors, sute envitonmer.ial
agencies, the regulated community, and
public interest organizations EPA
believes that il has fotiod a balanced
and responsible approach, and will
conduct a study wsthin three rears to
determine th* effectiveness of this
fwlicy.

0. PublicPromt

One of the Environmental Protection
Agency amost important
responsibilities is ensuring compliance
with federal laws that protect public
health and safeguard the environment
Fifcctive delenvoie mpuret inspecting,
bringing penalty actions and securing
eomplMrv'e and remedial.on of barm
Oat CI*A realizes that achieving
tonpliarue also requires the
fMjefSiioa of thousands **f butinettc >
and .ttliifi iigulatrj sntiliot subject in
Ilhew requirements Arxoidinglv. .

Friday, December 22.
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May of 11104. th*i Admini.Mraiur osked
the Officn of Enforcement and
Compliance ,V.wurance (OECM to
(loiurmine whether additional
incentives were needed to encourage
voluntary disclosure and correction of
violations uncovered during
environmental audits.

EPA began its evaluation with a tivo-
day public meeting In July of 1904. in
Washington. D.C. followed by | two-
day meeting in San Francisco on
January 19. 1095 wall stakeholders from
industry, trade groups, stato
environmental commissioners ana
attorneys general, district attorneys,
public interest organisations and
professional environmental auditors,
The Agency also established and
maintained mpublic docket of testimony

escntod at these meetings and ail
commeni and cormpondnnco
submitted to EPA by outside parties on
this issue.

In addition to considering opinion
and information from stakeholders, tho
Agency examined oilier federal and
slate policies related to self policing,
self-disclosure and correction. The
Agency also considered relevant surveys
on auditing practices in the pnvate
sector. EPA completed the first stage of
this effort with the announcement of an
interim policy on Apnl 3 of this year,
which defined conditions under which
ETA would reduce civil penalties red
not recommend cnmin.il prosecution for
companies that audited, disclosed. and
corrected violations

Interested parties w*re asked to
submit comment on the interim policy
by June 10 of this rear (60 FK 16975).
and EPA received over 100 responses
from a wide vanety of pnvate and
public organizations (Comments on the
interim audit policy ire contained in the
Auditing Folicy Docket, hereinafter.

Docket" ) Further, the American Uar
Association SONREEL Subcommittee
hosted five days of dialogue with
representatives from tho regulaled
industry, states red public interest
organizations in Juno ar.d September cf
this year, which identified options for
strengthening the intenm policy The
changes to the intenm policy
renounced lodty reflect insight gained
through comments submitted to EPA.
the AHA dialogue, and the Agency's
practical espenonr aimpiem*>niing the
intenm policy
C Purpat*

This policy is designed to encourage
gtvaier omplume with Laws and

regulations that preroti human hea.th
and the environment tt promote* j

WP Sof ity et gen'icien (or
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violations that are promptly disclosed
and corrected, ind which were
discovered through voluntary audits or
compliance management systems that
demonstrate due diligence. To further
promote compliance, the policy reduces
gravity-based penalties hy 75% for any
violation voluntarily discovered and
promptly ditelowd and corrected. even
if not found through an audit or
compliance management system.

EPA's enforcement program provides
a strong incentive for responsible
behavior by imposing stllf sanctions for
noncompliam.it. Enforcement has
contributed to the dramatic expansion
of environmental auditing measured in
numerous recent surveys. For example,
more than 90% of the corporate
respondents to a 1995 Prirc-Watorhouse
turvoy who conduct audits said that one
-if the reasons they did v>was to find
and correct violations before they were
found by government Inspectors. (A
copy of the Price-Watcrhouso iiirvny ts
contained tn the Docket as document
VHI-A-78 j

At iho same time. | ecnuse government
resources are limited, maximum
complianco cannot be achieved without
ictixe efforts by the .regulated
community to police themselves. More
than half of tho respondents to the same
t'WS Price-Waterhouse survey said that
thev wouid expand environmental
auditing in exchange fnr reduced
penalties for violations discovered and
carrvcled While many companies
already audit or have compliance
manaaement programs. EPA believes
«fiat the incentives offered ;n this policy
will improve the frequency and quality
of these self monitoring efforts.

2) Incrnin e»for Stlf-Pohcing

Section C of EPA's policy identifies
the rnator incentives that EPA will
provide to encourage self-policing, lelf-
disclosure. «nd prompt self-cornierion.
These include nos seeking gravity based
cavil penalties or reducing thorn by
75%. declining to rrcnmmend criminal
prosecution for reaulaicd entities that
self police, and refraining (tom routine
request* for audili. (As noled in Section
0 of the policy. EPA has refrained from
making routine requests for audit
reports s.noe issuance ol its 1946 policy
«an environmental auditing)

Eliminating Gravity IU»ed Penalties

Under Sectlun CS 1) of the police. EPA
wtll not seek gravity based penalties for
violations found through auditing that
ire promptly disclosed and corrected
<ruvtlv listed penalties Kill alto he
« iivr-t for iislatiiei oord ihta gh mv
it M- ejn] -file Mrel! (ig
ert.ie' i .rrll* 1 'l lh»H thit tl»»
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a compliance management program that
meets tho criteria for due diligence in
Section G of the policy.

Gravity-based penalties (defined In
Soction 0 of tho policy) generally rofleet
the seriousness of tho violator's
behavior. EPA has elected lo waive such
penalties for violations discovered
through due diligence or environmental
maudits, recognizing 'hat these voluntary
efforts play a critical role in protecting
human health and the environment by
idontifying. correcting and ultimately
preventing violations. All of tho
conditions set forth tn Section D. which
include prompt disclosure and
exp«tdi,'om correction, must bo satisfied
for gravity-based penalties to be waived.

Vs in the interim policy. EPA reserves
the right to collect any economic benefit
that may havo been realized as a result
of nnncompiiance. even where
companies meet all other conditions of
the policy. Economic benefit may bo
waived, however, where the Agency
determines that it ts insignificant.

After considering public comment.
EPA has decided to retain tho discretion
lu recover economic benefit for two
reasons. First. it provides an incentive
to comply on time. Taxpayers expect to
pay interest or i penalty fee if their tax
payments are late; the same principle
should apply to corporations that have
delayed their investment in compliance
Second. «( is fair because it protects
rctponsiblo companies from being
undercut hy 'heir noncomplying
competitors, thorebv preserving a level
playing field. The concept ol recovering
economic benefit was supported m
public comments by many stakeholders,
including induslrv representatives (see.
r «. Docict. II-F-JV. U-F-28. and II-F-
IflL

2. 75% Reduction of Gravity

Tlie policy appropriately limits the
complete waiver ol gravity-based civil
=alties io companres that meet the

igher standard ol environmental

auditing or systematic compliance

anagement However, to provide

additional encouragement for the kind
ol self-policing that benefits the public,
gravity bated penalties will be reduced
by 75% for a violation that is
voluntarily dtu overed. promptly
disclosed and expediiioutiv corrected,
even if if waa not found through an
environmental audit and the company
cannot document due diligence EPA
esperts that this will eticourage
cum ponies to come forward and work
With the Agenei trt revolve
environmental problems sod trgm to
ik’ivM |i an effective coropl are a

GG/07
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Gravity-based penalties will bn
reduced 75% only where tho company
mn-its all conditions in Sections D(2)
through D(9). EPA has eliminated
language from tho interim policy
indicating that penalties may ho
reduced "up to" 75% where "most"
conditions are met. because the Agency
believes that ail of tbo conditions in
D(2! through D(9) are reasonable and
essential to achieving complianco. This
rha.igo also resjionds to requests for
greater clarity and predictability.

3. So Recommendations for Criminal
Prosecution

EPA has never recommended criminal
prosecution of a regulated entity based
on voluntary disclosure of violations
discovered through audits and disc!o-.ed
to tfn government liefore an
investigation was already under way.
Thus. ETA will not recommend criminal
prosecution for j regulated entity that
uncovers violations through
environmental audits or dun diligence,
promptly discloses and expeditiously
*orr*ict* those violations, and meets all
other conditions of Section D of the
policy.

Tf is poilcy is limited to good actors,
and herefore has important limitations
it will not apply, for example, where
:orp train officials are consciously
nvo ved m or willfully blind to
violations, or conceal or condone
noncornpllanc*. Since the regulatod
entit t must satisfy ail of the conditions
of Section D of the poilcy. violations
thai i aused serious harm or which may
pose imminent and substantial
endj tgerment to human health or the
environment are nor covered by this
police Finally. FPA reserves tho right to
recommend prosecution for the enmin il
Conduct of any culpable individual

Even where all ol the conditions of
this policy are not met. however, tt t»
important to remember that EPA may
decllr e to recommend prosecution of i
company or individual for many other
reasons under 04her Agency
enfortetnent policies For example, the
Agenty may decline to roe otnmend
ptoses utton where there ts no
significant harm or culpability ml the
individual or corporate defendant hat
cooperated fully

Where a company has met the
conditions for avoiding a
re<otnroemuUiion for criminal
pruu-tution under this policy, if will
not (ai e any civil tiabit'ly for gravity-
based penaltirs. That is lwsauve the
viirve <onditlons lot discovery.
liiM'luture, and correctloo apply in both
rates This represents a clarification of
th< intertm policy, nor a substantive
«fisngr
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4 No Routine Requests for Audits

EPA is reaffirming its policy, in effect
since 19HO. to refrain from routine
requests for audit*. Eighteen months of
puniic testimony and debate have
produced no evidence that the Agency
has deviated, or shuuld deviate, from
this policy.

if the Agency has independent
ovidence of a violation, it may seek
tnrormation needed to establish tho
e*:.unt and nature of the problem and
the degree of culpability, in general,
however. an audit which results in
pr >npt correction clearly will reduce
linility. not expand it. Furthermore, a
re :ow of the criminal docket did not
reveal a single criminal prosecution for
venations discovered as a result of an
audit self-disclosed to the government.

E Conditions

scfion D describes the nine
additions that a regulated entity must
tn —! In order for the Agene; not to seek
It" lo reducel gravity-oased penalties
under the policy. As explained m the
Summary above, regulate*! irntiiies that
m™'t jI1 nine condition* will not face
gravity based civil penalties, and will
generally not have to fear criminal
prosecution. Where ihe regulated entity
mm's ill of the conditions except the
first iDI t[). EPA will reduce gravity-
b >ed penalties by 73V

1 Epistovery of the Violat.on Through
an Environmental Audit or Due
Dii.genco

"’nder Section Dfl). the violation
mnt have been discovered through
ei.hrr a) an environmental audit that is
systematic, objective, and periodic as
J" mod in the 1988 audit policy, or Ib)
»documented. svitcmattc p oxedurc or
prtctice which reflocts the regulated
ett'iiy s duo diligence in preventing,
detecting, and corructkng violations. The
interim policy provided full credit for
inv violation found through ‘voluntary
self evaluation/* even if the evaluation
did not constitute an audit. In order to
re- vse full credit under the final policy,
inv i*If evaluation that is not an audit
tmul be part of a 'due diligenta”
progtam Both "environmental audit”
and "duo diligence" are defined in
.Section 0 of the policy

Where the violation Is discovered
through a "systematic procedure or
practice * which is not an audit, lhe
nrgulaied entity will be asked to
dot urnerit how its program refl« ts the
criteria for due dili?ence at defined in
Viniron 1) of Ihe policy These criteria,
«this.il are eilaptini from vttiling rrxtcs
of .uatiiie such it Ihe I'Pil Oimmal
Sectent lit* Guidelines <vre I'dlv

Register / Vol.

discussed during tho ABA dialogue. Tho
criteria .uo flexible enough to
accommodate diflorunt types and sizes
of businesses. Tho Agency recognizes
that n variety of complianco
management programs may develop
under the duo diligence criteria, and'
will uso its review under this policy to
determine whether basic criteria have
been met.

Complianco management programs
which train and motivate production
staff to prevent, dotcct and correct
violations on a daily basts are a valuable
complement to periodic auditing. Tho
policy Is rcsponsivo to
recommendations received during
public comrnont and from tho ABA
dialogue to give compliance
management efforts which meet the
criteria for due diligence tint <amu
penalty reduction offered for
environmental audits. (See. €g. 1J-F-
39. K-E-1S. and II-O-W in tho Docket.)

EPA may require as a condition of
penalty mitigation that a description of
the regulated entity's due diligence
efforts bo mads putiicly available. The
Agency added this provision in
response to suggestions from
environmental groups, and believes that
the availability of tuch information will
allow the public to judge the adequacy
of compliance management systems,
lead to enhanced compliance, and foster
greater public trust in the integrity of
complianrn management systems.

2. Voluntary Discovery and Prompt
Disclosure

Under Section DOI of the flrul policy,
the violation must havo been identified
voluntarily, and not through a
monitoring, sampling, oraudi'.ng
proredure that is required by statute,
regulation, permit, judicial or
administrative order, or consent
agreement. Section 4) requires that
disclosure of the violation be prompt
and in writing To avoid confusion and
respond to state requests for greater
clarity, disclosures under this policy
should be made to EPA. The Agencv
will work closely with stales in
implementing >ho policy

The requirement lhal disruvery of the
violation ba voluntary iscunsistent wnh
proposed federal and state bills which
would reward those discoveries that the
regulated entity can legitimately
attribute to its own voluntary efforts,

The pulicv gives three specific
esamples of dlw osery that would not be
voluntary, and therefore would nor be
eligible for (serially mitigation
*'missions violations detevtesl through a
requited continuous emitstuns monitor
violations of NPDES thw hsrge limits
I rood through prs.uiW monitoring

GO. No. 74G / Friday. December
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and violations discovered through a
complianco audit required to bo
performed by thu terms of a consent
order or settlement agreement.

Tho final policy gemrrnily applies to
any violation that is voluntarily
discovered, regardless of whether tho
violation is required to be reported. This
definition responds to comments
pointing out that reporting requirements
.ire oxtnnsivo, and that excluding them
from tho policy's scopo would severely
limit the incentive for self-policing (see.
e £.11-0-48 in the Docket).

The Agency wishes to emphasize that
tho integrity of federal environmental
law dopomis upon "unelv and accurate
reporitng. The public reties on timely
md accurate reports from the regulated
community, not only to measure
compliance but to evaluate hvalth or
eenvtronmental risk and gauge progress
in reducing poilutam loadings. EPA
expects the policy to encourage the kind
of vigorous self-policing that will servo
those objective*, and not in provide an
excuse for delayed reporting Whore
violations of reporting requirements are
voluntarily discovered, thev must be
promptly reported tat discussed beiaw).
Where > failure to report results in
imminent and substantial endangernrent
or serious harm, that violation ts not
L.ov«ted under this poilcy
Condition D{8|). Tha poitcy also
requires the regulated entity to prevent
recurrence of the violation, to ensure
that noncompiiance with reporting
requirements is not repeated. EPA will
clow lv scrutinize the eifcc: of the poilcy
in furthering the public interest m
'imely and accurate reports from the
regulated '.ammuntty.

Under Section D<4). disclosure of the
.rotation should be made within 10
davs of its discovery, and m writing to
EPA. Where a itatute or regulation
requires reporting be made in less than
to days, disclosure shouid be made
within the time limit established by law
Where reporting within ten days is not
practical because the viulation is
complex and compliance cannot be
determined within ihat period, the
Agency may sicepl later disclosures if
the circumstances do not present a
serious threat and tho regulated enntv
meets its burden of showing that the
additional rinse was needed to
determine compliant e status

This condition recognizes that >t is
«Jilitdl fo* EPA to get timely reporting
of violations in order that > might have
etear noore ol the violations and the
opportunity to respond if necessary, as
weil as an atcurulo piiluro of sglt«n
f* ildv slompluinre re<i-nl Prompt
liw insure .valso<e ufer.ir ul 'hr
“egul vflentity *irxxl tai'h in "sanirog
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to achieve or return tocompliance as
soon as posslblo.

In the final policy, the Agoncy has
added tho words, "or rnny have
occurred,” to tho sentence. "The
regulated entity fully discloses that a
specific violation has occurred, or may
have occurred * * V This change,
which was made in response to
comments received, clarifies that where
an entity has somo doubt about the
existence of a violation, the
rocommundod course is for il lo di« lowt
and allow tho regulatory authorities to
make a definitive determination.

tn general, "he Freedom of
Information Ac: will govern Ihe
Agency's release of disclosures mode
pursuant to this policy. EPA will,
independently of FOIA. make publicly
available any compliance agreements
reached under the policy (see Section li
of the policy |. as well as descriptions of
due diligence programs submitted under
Section 0.1 of the Policy. Any material
claimed to bo Confidential Business
Information will bo treated in
tr.cordanre with EPA regulations at 40
CF R. Part

3. Discovery and Disclosure
independent of Cowrnment or Third
Party Plaintiff

Under Section DU), in order to be
"voluntarythe violation must be
.dentifiod snd disclosed bv the
regulated onttty pnor to: tho
commencement of a federal state or
local agency inspection, investigation,
or information request: notice of a
aliren suit: legal complaint by a third
party: tho reporting of the violation to
EPA by a"whistleblower * employee,
amt mminent discovery of the violation
by a regulatory agency.

Tins condition means that regulated
entities must have taken tha initiative to
find violations and promptly repott
them, rather than reacting to . towledge
of a (sending enforcement action or
third-party complaint. This concept was
reflected m the interim policy and in
federal and state penalty mununtlv taws
and did not prove controversial in tho
public comment process

4 Correction and Remediation

Section DUI ensures that, in order to
receive 'he penalty mitigation benefits
available under the policy, tho regulated
entily not only voluntarily discovers
and promptly discloses a violation bsit
«sp*diliously currr* ts it. remedies any
Isartn caused hv that violation
Urn hiding r ting tojnv spill ami
ejrrving out mv .inosal or remedial

§ tints required be la«). *nd
e v tirftllirt ¢194
fld 1%l Ha* oo =11 4%1%1 | v\

>
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authorities that violations havo boon
corroctod. It also enables EPA to insure
that tho rcguintod entity will bo publicly
accountable for its commitments
through binding written agreements,
ordors or consont decrees whoro
necessary.

Tho filial poilcy requires tho violation
to he corrected within 40 days, or that
tho regulated entity provide written
nollco where violations may take longer
to correct. EPA recognizes that sorno
violations can and should be corrected
immediately, while others (e.g.. whore
capital expenditures are involved). may
take longer than 60 days to correct. In
ill cases, the regulated entity will be
expected to do its utmost to achieve or
return to compliance as expeditiously as
possible.

Where correction of tho violation
dopends upon issuance of a permit
which has been applied for but nut
issued by federal or state authorities, the
Agency will, where appropriate, make
reasonable efforts to secure timely
review of the permit

S. Prevent Recurrence

Under Scclion DI6). tho regulated
entity must agree to take steps to
prevent a recurrence of the violation,
including but not limited to
improvements to its environmental
auditing or due diligence efforts. The
final policy makes clear that the
preventive steps may include
improvements to a regulated entity's
environmental auditing or due diligence
etforts to prevent recurrence of the
violation

In the interim policy, the Agency
required that the entity implement
appropriate measures to prevent a
recurrence of the violation, a
requirement that operates prospective!*
However, a separate condition in the
intenm policy also required that the
violation not indicate ‘a failure to take
appropriate steps to avoid repeat or
recumng violations '—a requirement
that operates retrospectively In the
lots rest of both clarity and fairness, the
Agencv haa decides! for purposes of this
conuilion to kiep the focus prospective
and (hut to require only that steps be
taken to prevent recurrence of the
violation after It has been disclosed

n N« Repeat Violations

In response to requests from
i omrns-nlers (see, e g. IGF-1d ami 11-4*-
Wl tVx ketf. .EPA has established
oright Tines "o determine when
presw it sfiliation* sviil Issr 4 regulated
«iitii\ from obtaining,reimt under *fu»
oot Prete tiil Relp pruti asw

441 iHpceniflf' A twpintw s.
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for repeat offender*. Under condition
D|7). tho same or closely-related
violation must not have occurred
previously within the past three years at
*ho same facility, or bo part of a pattern
of violations on the regulated entity's
part over the past five yoars This
provides companies with a continuing
incentive to prevent violations, without
being unfair fo regulated entities
responsible for managing hundreds of
facilities It would be unreasonable to
provide unlimited amnesty for repeated
violations of the same requirement.

The term "violation" nciudesony
violation subject to a federal or statu
civil judicial or administrative order,
consent agreement. conviction or piea
agreement. Recognizing "hat minor
violations ire sometimes settled without
a formal action in coun. die term also
covers any act or omission for which the
regulated entity has received -t penalty
reduction tn tho oast. Together, there
condition’, identify situations in which
the regulated community has had clear
notice of its noncompliancc and an
opjiortunity to correct.

7. Other Violations Excluded

Section DItt] makes ctur that penalty
reductions are not ivailaole under this
policy fur violations that resulted in
serious actual harm or which may have
prevented an imminent and substantial
endangerment to public health or the
environment. Such events indlcato 1
serious failure lor absence) of a self-
policing program, which should be
designed to prevent such risks and it
mwould seriously undermine deterrence
to waive penalties for such violations
There exceptions are responsive to
suggestions from public interest
organizations. as wall as other
commented. I1See. >g. II-F-39 and II-
G-tfl in the Docket |

The final policy also excludes penally
reductions for violations of the specific
terms of any order, consent agreement,
or plea agreement iSee. II-E-40 In the
Docket.) Once aconsent agreement hat
been negotiated. "here is lutle incentive
to comply if there '€ no sanctions for
violating its specific requirements- The
exclusion in this section applies to
violations of *he terms of any rrspome
removal or remedial action covered by
1 written agreement.

4 Cooperation

Under Seciion Did). the regulated
entity must cooperate as required bv
f PA and provide information nesrvvary
to determine the appm ability of the
policy This condition is largely
-unhanged from the ntetirn policy fn
*bo final policy, howewr. the Agvocv
lia* sddexl Ihal “~ooperatnin *Im ludox
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assistance in determining tho facta of
iny related violations suggested by the
disclosure, aa well os of tho disclosed
violation Itself. This was added to allow
tho agency to obtain information about
any violations indicated by the
disclosure, even whore the violation Is
not initially identified hy the regulated
entity.

F Opposition lo Privilege

Tho Agency remains firmly opposed
to tho establishment of a statutory
evidentiary pnvilego for environmental
audits for tho following reasons:

I. Privilege, by definition, invites
secrecy, instead of tho openness needed
to build public trust in industry's abilttv
to self-police. American !aw reflects the
high value that the public places on fair
access to the facts The Supremo Court,
for "sample, has said of privileges that,
"(wlhatevcr their origins, these
exceptions to the demand for every
man s ovidenco are not lightly created
nor expansively construed, for thov are
in derogation of the search for truth. ’
United States v .Viaon. 4R US OR3
119*4). Federal courts have
unanimously refused to recognize i
privilege (or environmental audits m the
context of government investigations.
-S'"* e g. United Stain v. Setter. J32
F R.D.8.9-10 iD.Conn 19901
‘application of a privilege 'would
effectively impede IEPA’s) ability to
mforre the Clean Water Act. and would
txcontrary to stated public aollcy 'l

2 Eighteen months have failed to
produce any evidence that a privilege t»
needed. Public testimony on 'be interim
policy confirmed that EPA rarely us*s
audit reports as evidence Furthermore,
surveys demonstrate 'hat environmental
auditing has expanded rapidlv over the
past dr -ade without the stimulus of a
pnvilege. Most recently, the 1995 Price
Witerhouse survey found that those few
farge or mid-sized companies Hut do
not audit generally do not perceive mv
ne*d to; concern about confidentiality
ranked as one of the teeii important
factors m their decisions

3 A pnvilege would invite
defendants tocUun as "audit * material
almost any evidence the government
needed ii) establish a iinlaiion ur
determine who was responsible For
example, most audit privilege bills
under lonsideration *n federal and date
legislatures would arguably protest

‘mlull information—*uih as h* sltti
'tudies or contaminated red-mem
data—and not u-t the o> uvior.s <
fre auditors Whiir the ro»«trno«-nt

Jjaro ati e*v to required
tint} < e

CH IcM o»>mi  jfi -1 »
fi, . ox* "MF e
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underlying facts needed to detormine
whether such data wore accurate.

l. An audit privilege would breed
litigation, as both parries struggled to
determine whai material fell within its
scope. Tho problom is compounded by
the lack of any dear national standard
for audits. Tho "m cnmem" (l.e.. non-
public) proceedings used to resolve
these disputes under some statutory
schemes would result in a series of
time-consuming, uxpensivo mini-trials.

5. The Agency's policy eliminate* the
need for any pnvilege as against the
government, by reducing civil penalties
and criminal liability for thoso
companies that audit, disclose and
correct violations. The Price
Waterhouse survey indicated that
companies would expand their auditing
programs in exchange for the kind of
incentives that EPA provides in its
policy.

R Finally, audit privileges are
strongly opposed by the law
enforcement community, including the
National District Attorneys Association,
as well as by public interest groups
ISee. e g. Docket. 11-C-2J. II-C-2R. II-
C-52. IV-G-10. II-C-25. 1I-C-33. It-C-
52. il-C—in. and 11-6 11 through 11—7-
241

<7 Effect on Stales

Tho final policy reflects EPA's dcs*ro
:0 develop fair and elfictlv" incentives
‘or seif-poliang that will have practical
value *o states that share responsibility
for enforcing federal environmental
aw* To that end. tho Agency has
consulted closely with stato officials m
developing this policy, through a series
of special meetings anc conference calls
n addition lo the ex’er.iive opportunity
for public comment. As a result. EPA
b«?iieves its final policy is grounded n
common sense pnncip e* that should
prove useful in tho development uf »iate
programs and polices

As always, nates are encouraged to
experiment with different approaches
‘hat sio not jeopardize the fundamental
national interest In attiring that
vioLtiunt of federal law do not threaten
the public health oi tho environment, or
make i| profitable not tocomply The
Agency i -main* opposed to state
'egistation that does r.ot include thru*
Imsic protections, and reserves its right
to bring independent action against
regulated entities for violations of
federal Law that threaten human hraith
ir the environment, reflect criminal
-ondut t or repealed noncompiiani e ir
iliuw one eotnpsnv to make j
.ut-vijntial profit at the wjKnva of ,i»

*Uiinjirvg I'Mtipet.torx Where i dale
i>n iVShim | ippinliiuit sanction |
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needed to dntor such misconduct, there
Is no need for EPA action.

U. Scope of Policy

EPA has developed this document as
a policy to guide settlement actions.
EPA employees will bo expected to
follow this policy, and the Agency will
take steps to assure notional consistency
in application. For example, die Agoncy
will make public any compliance
agreements reached jndor this policy.
In order to provide the regulated
community with fair notice of decisions
ind greater accountability to affected
communities. Many in tho regulated
community recommended that the
Agency convert |he policy into 1
regulation because Kiev felt it might
ensure greater consistency and
predictability While EPA is taking steps
to ensure coniistoncy and predictability
and believes that it will he successful,
the Agency will consider this issue and
will provide nonce ifit determines that
j rulemaking ;s appropriate

If. Statement nt Policy: Incentives for
Self-Policing

Discover.4 Disclosure. Correction and
Prevention

A. Purpose

Tins policy is designed to enhar.ee
protection o/ human health and the
environment by encouraging regulated
entitles to voluntarily disccver. disclose
correct and prevent violations of federal
environmental requirement*.

Il. Definitions

For purposes of this policy, the
following definitions apply:

"Environmental Audit"” has tire
definition given to it tn EPA's t9Hn
audit policv on environmental auditing.
1* . "a systematic, documented,
periodic and obWctive review by
regulited entities of facility operations
and practices related io meeting
environmental requirement* '

"Due Diligence ' «ncomp&i*«t the
regulated entity’s systematic etfcrtr.
appropriate to tho sir* and nature nf its
business, to prevent, detect and correct
violations through all of the following

la) Compliant* policies, standards
and procedure* that identify how
employ*** and agents are lo meet :h«
requirement* nt taws, regulation*,
permits and olher source* of authority
for environmental requirement*:

(bl Alignment of overall
responsibility fnr overseeing <ompUonc*
with policies, >ii3ndard*. and
jure edure* and as«igninent of ipe* ilk-
responttbildv for assuring*omptiunc*
at oarh Ucilitv or oueroaiun



Federal

(c) Mechanisms for systematically
assuring that compliance policies,
standards and procedures are being
urrtad out, Including monitoring and
auditing systems reasonably designed to
detect and correct violations, periodic
evaluation of tho overall performance of
tho complianco management system,
and a means for employees or agents to
report violations of environmental
requirements without fear of retaliation;

(J) F.fforts lo communicate effectively
tho regulated entity's standards and
procedures to all employees and other
agents;

fn) Appropriate incentives to
managers and employees to perform in
accordance with the complianco
policies, standards and procedures,
including consistent enforcement
through appropriate disciplinary
mechanisms; and

(0 Procedures for tho prompt and
appropriate correction of any violations,
and any necessary modineations to Ihe
regulated entity's program to prevent
future violations.

“ Environmental audit report" mejns
the analysis, conclusions, and
recommendations resulting from an
environmental audit, but does tint
mcludo data obtained in. or testimonial
evidence concerning, the environmental
audit.

“Gravitvtmed penalties" are that
portion ol a penally over and above tho
economic benefit. i e.. tho punitive
portion of the penalty, rather 'ban that
portion representing s defendant's
economic gun from non compliance
IFor further discussion of this concept,
see "A Framework for Statute-Specific
Approaches to Penaltv Assessments".
/GM-22. tWO.U S EPA Onenl
Enforcement Policy Compendium!.

'Regulated entity ' means any entttv.
including i federal, state or municipal
agency or facility, regulated under
federal environmental laws

C Incentives for Seif-Pohclng
t. No C/avily-Uatexi Penalties

Where the regulated entity establishes
that it satisfies all of tha conditions of
Section 0 of the policy. Ef'A wdl no*
teak gravity-based penalties for
violation* of federal environmental
requirements

2. Reduction of Gravity-Baied Pena 'lev
n Y

FPA will reduce gravity bated
penalties for violation* of federal
environmental requirement* bv so
lung 4* the rseguU'vd entity otishe* all
it the i onditiom* nt S« Jinn 1X21
ItiMlilgh QtO) InllIH
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3. No Criminal Recommendations

(al EPA will not recommend lo tho
Department of Justice or other
prosecuting authority that criminal
charges bo brougiit against a regulated
entity where EPA dototminos that all of
the conditions in Soction D are satisfied,
so long as tho violation doos not
demonstrate or involve:

(il a prevalent management
philosophy or practico that concealed or
condoned environmental violations: or

(ii) high-lovol corporate officials' or
managers' conscious involvement in. or
willful blindness to. the violations.

(b) Whether or not FPA refers the
regulated entity for criminal prosecution
under this section, the Agency reserves
tho right to recommend prosecution for
the criminal acts of individual managers
or employees under existing policies
guiding the exercise of enforcement
discretion.

4. No Routine Request for Audit*

EPA will not request or use an
environmental audit report to initiate a
civii or criminal investigation of tho
entity. For example. EPA will not
request an environmental audit report in
roytine inspections. 1l the Agencv has
Inaependent reason to beiiovo that a
violation has occurred. however. EPA
may seek any information relevant to
identifying violations or determining
handily or extent of harm.

D Conditions

t. Systematic Discovery

The violation was discovered through:

lai an environmental audit: or

‘bl an obrtcttve. documented,
systematic procedure or practico
reflecting the regulated entity's due
diligence in preventing, dotocting. and
correcting violations. The regulated
entity must provide accurate and
nmplete documentation to 'he Agency
as to how it exercises due diligence to
prevent, detect and correct violations
according to tha criteria for due
diligence outlined in Section B. EPA
mav require as a condition ol pensity
mil.gallon that a desenpuon of the
regulated entity's due diligence efforts
be made publicly available

2 Voluntary Discovery

The violation «a» identified
voluntarily, and no* through a 'rgally
mandated monitoring or sampling
requirement prescribed by statute
regulation, permit. iud.i ul or
administrative urrivr or tuuient
agreement For example the polo y gpe*

not applr to
lai enutv.un* stoJaliutis m!*'e* tint
4e < tfl«VIAIN« allM 1L i?
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(or litomalivo monitcr established in a
permit) whore any such montloring is
required,;

(b) violations of National Pollutant
Discharge Elimination Svstem (NPUES)
discharge limits dotur.toci through
required sampling or monitoring:

(c) violations discovered through a
compliance audit required to be
performed bv the terms of a consent
order or settlement agreement.

3. Prompt Disclosure

Tho regulated entttv fully disclosos j
specific violation within 10 days (or
such shorter period provided by law)
after it has discovered 'hat the violation
has occurred, or may havo occurred, in
writing to EPA.

4 Discovery and Disclosure
independent of Government or Third
Party Plaintiff

The violation must also be identified
and disclosed by the regulated entity
prior to:

(a) the commencement of a federal,
state or local agency inspection or
investigation, or 'he issuance by such
jgcncy of an information request to the
regulated entity:

flii nottrn of a citizen suit:

Ic) the filing of a complaint by a third

Id) tho reporting of the violation to
F.PA (or other government agency) by a
"whistleblower *emplov«e. rather titan
by one authorized to ipeak on behalf of
the regulated entity, or

(o] imminent discovery of the
violation by a regulatory agency.

5. Correction and Remediation

The regulated entity correct* the
violation within no days, certifies in
writing that violations have been
corrected, and takes appropriate
meaiure* as determined by EPA to
remedy any environmental or human
harm due to the violation. If more than
tu) day* will be neeled to correct tho
violalionls). the regulated entity must so
notify F.PA in writing before the 80-day
period has passed When* appropriate.
EPA may require that 'o satisfy
conditions a and 8. a regulated entity
order into a publicly available written
egrex-ment. administrative consent order
or .udiaal consent Jecrex*. particularly
where compliance or remedial measures
are complex or a lengthy schedule for
attaining and maintaining compliance
or remediating lum is required:

8 Prevent Recurrence

The regulated entity agrees in writing
loiiii’ step* to prevent a recurrence <
the violation, which max include
sinproveuMifii* In >*environmental
i iti'ing IIf tine dil-gxtm n effort*
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7 No Repeat Violations

Tho spoclfic violation (or closely
rotated violation) has not occurred
previously within the past throe years at
the same facility, or is not part of a
pattern of federal, stale or local
violations by the facilitv's patent
organization (if any), which have
occurred within tho past five years. For
the purposes of this section, a violation
Is.

a) any violation of federal, stato or
li cal environmental law identified in a
;1 >lcial or administrative orcer. consent
agreement or order, complaint, or notico
cf violation, conviction or plea
avroomont; or

ibl any act or omission for which tho
regulated entity has previously received
penalty mitigation from EPA or a state
or local agency.

8 Other Violations Excluded

Thu violation is not one which 11l
resulted in serious aciuai harm, or may
have presented an imminent ind
substantial endangerment to. auman
health or the environment, or (ii)
violates tho specific terms of anv
ludicial or administrative order, or
r:m:ent agreement.

%> Cooperation

The regulated entity cooperates as
requested by EPA and provides suets
information as is necessary ind
requested hy EPA to determine
applicability of this poiicy. Cooperation
includes, at a minimum, providing alt
requested documents and access to
employees and assistance in
irM-stigiting the violation, any
'(incompliance problems related to 'tie
enclosure, and any environmental
consequences related to the violations

E Economic Benefit

EPA will retain its full discretion to
recover any economic benefit gained as
a result of noncompiiance to preserve a
‘level playing field'* in which violators
do not gam a competitive advantage
over regulated entities tlut docomply
EPA may forgive tho entire penalty tor
violations which meet conditions |
through t m section D and. in the
Agency's opinion, do not merit any
penaltv due to the insignificant amount
of anv economic benefit
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F. Effoct on Mato Law. Regulation or
Policy

EPA will work closely with states to
encourage their adoption of policies that
reflect tho incentives and conditions
outlined in this policy. EPA remains
firmly opposod :o stotulorv
environmental audit privileges that
shield ovidenco of environmental
violations and undermino (ho public's
right to know, as well as to blanket
immunities for violations that reiloct
criminal conduct, present serious
threats or actual harm to health and the
environment, allow noncomplytng
companies to gam an ocoromic
advantage over their com, tutors, or
reflect a repeated failure tc complv with
federal law. EPA will work vitii stutes
to address any provisions | state audit
pnvilege cr immunity laws that are
inconsistent with this policy, and which
may prevent t timely and appropriate
response to significant environmental
violations. Tho Agency reserves its right
to take necessary actions to protec:
public health or the environment bv
enforcing against any violations of
federal law

G Applicability

11) This policy applies to the
usesvment of penalties for mv
violations under alt of the federal
environmental statutes that EM
.dmmistors. and supersedes tny
ti.c. nsistenl provisions in media-

i w. fic penalty ot enforcement policies
titd EPA's 1986 Environmental
Auditing Policy Statement

21 To the extent that ousting EPA

iiforcement policies are not
nconssstont. they will continue
in contunctlon with this poiicv
However, a regulated on.tty that has
received penalty mitigation for
satisfying specific conditions under this
policy may not receive additional
penaltv mitigation for satisfying the
tarn* or similar condition i unucr other
polictei for the same violation!*), nor
will this policy apply to violations
which have received penalty mitigation
under other policies

(31 This policy sets forth factors for
consideration that will guide lhe
Agency in the eterxase of it*
prosecutorial discretion It states the

apply
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Agency's viuws as to tho proper
allocation of its enforcement resources.
Tho policy is not final agency action,
ind is intonded as guidanco. It does not
create any rights, duties, obligations, or
dufonsos, implied or otherwiso, in any
third partios.

(4) This policy should be used
whenever applicable in settlement
negotiations for both administrative and
Civil judicial enforcement actions. It is
not intended for use in pleading, at
hearing or at trial. The policy may bs
applied at EPA's discretion to the
settlement of administrative and judicial
enforcement actions instituted prior 'o.
hut not yet resolved, is of the effective
date oi this policy.

H Public Accouniaoilitv

t) Within 3 veats of tho effective dato
of this policy. EPA will complete a
study of the effectiveness of the policy
in encouraging:

@ chfhnges in compliance behavior
within [N€.regulated community,
including IMPrOVEA compliance rates;

bl prompt disclosure and correction
of violations, including timely and
acrutatn cnmplianrn with reporting
requirements:

c| corporate compliance programs
that we successful in preventing
violations, improving environmental
performance, ar.d promoting ubllic
disclosure

id) consistency among state programs
that provide incentives for voluntary
compliance.

EPA will make ihe study available to
tha public

121 EPA will make publicly available
the terms and conditions of any
compliance agreement rezcheO under
this policy, including the nature of the
violation, the remoiy. and the schedule
for returning to compliancy.

I. Fffecllvo Date
This poiicv is elfecnve lanuarv 22.
W

Oriwi December'.* VIS
Steven A. lleiman.
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CMnplune* .Suorem e
ir*One
m ix , cooe

t:-::-rs a*y*jn»



Senate  Finance Committee

To: Larrv - Stevens

From :  -Rumj—S+trrtrn  "LIL A

Date: |j/ tif

Subject:  Bill Number: o Version:

Fiscal Note WITHOUT a Senate Finance Committee Referral

Title (tw nrt®~r n er"/g Cj (INLcLctn

Referrals:

Sponsorls)’ S5\ ojxcL Ps.QIX.0-J

Jepartmenl  favtXcruttg/itaj0 CofXiCuXmSt™c t\J

BRU

Component

Commecents

Senate Finance Committee Office of the Pace Revised 2/3/95



.ENATE COMMITTEE REF RT
First Committee of Referral

DATE: 2/2/96 FURTHER: (Finano

Dalo of 5-Day Notice: 1- 1T DATE TURNED N
(in accordance with Uniform Rule 23) INTO OFFICE. 3- 1
The Resources Committee considered SB 199

“An Act relating to environmental audits and he. 1th and safety audits."

g
and recommends: Senate Bill
: _ | | same fitle
| W/ be replaced with_~ CS SD 1490 ( ) | Housel "
| J adopt previous CS ( ) sa e.tit%e.
technical title
| | attached amcndment(s) | | new: SCR*___
| | adopt Letter of Intent by Committee
| | further referral to the Committee
SIQMISG PO I'ASS Dy | OTHER RECOMMENDAT/6tf// HR  Dsr  AM |
10z Inz — I/
I"V - <7cv VKC(\>CE» \\ /
A _
i j
CHAIR: [/X'V'V say7y¥.qwt~ 3
NEW FISCAL NOIKLS): PREVIOUS FISCAL NOTELS):*
Departrment Date Zero Focal Depanment Dete Zero Focal
NFL1 A /O
rv///f YTJu
tipt/ 1 C-tL"c ! e
Ir r V<oV /
/e r- 1 vr/n

| | APPROPRIATION ~ no (heal note stnde*d* fWal notes accompanying (»>«e»(*'* hill



SB 199 ~ Witnesses Before the Senate Resources Committee

Adair, Janice DEC 1-31-96
Davenport, Jerry MAPCO Petroleum 1-31-96
Kreilzer, Annette Aide, Sen. l.eman 1-31-96
Riley, John Texas Nat. Resource Cons. Com. 1-31-96
Sansone, Marie Assist. Attorney General 1-31-96
Sutcliffe, Ron Assist. Attorney General 1-31-96

Torok, Steve U.S. EPA, Senior Rep. 1-31-96



BILL: SB 199 SHORT TITLE: ENVIRONMENTAL i HEALTH/SAFETY AUDITS

BILL VERSION:
SPONSOR(S): SENATOR(S) LEMAN,Pearce

CURRENT STATUS: (S) FIN STATUSDATE: 03/12/96
HEARING:(S) FIN MAR 26 09:00 AM SENATE FINANCE532
TITLE: "An Act relating to environmontal audita and hoalth andaafoty audita to

dotermine corr.plianco with certain laws,pormir.a, and regulations; and amending
Alaaka Ruloa of Appellato Proceduro 202, 102, 602, 603, 610, and 611,"

01/05/96 2058 (S) PREFILE RELEASED - 1/5/96
01/08/96 2058 <S)  READ THE FIRST TIME - REFERRAL(S)
01/08/96 2058 <S)  RESOURCES

01/31/96 (S) MINUTE(RES)

02/02/96 2287 (S) FIN REFERRAL ADDED

C3/12/96 2708 (S) RES RPT CS 4DP 1INR NEW TITLE
03/12/96 2708 (S) FISCAL NOTES TO SB t CS (DEC, FfcG)
03/12/96 2708 (S) INDETERMINATE FISCAL NOTE (DNR)
03/12/96 2708 (S) 2ERO FISCAL NCTES TO SB 1 CS (DOT, MVA)
03/12/96 2708 (S) REFERRED TO FINANCE

03/20/96 CS) FIN AT 09:00 AM SENATE FINANCE 532

03/26/96 (S) FIN AT 09:00 AM SENATE FINANCE 532



SENATE RESOURCES COMMITTEE
January 31, 1996
3:40 P.M.

SRES 1/31/96
SB 199 ENVIRONMENTAL | HEALTH/SAFETY AUDITS

CHAIRMAN LEMAN callod tho Sonato Resources Corrsnittoe mooting to
order at 3:40 p.m. and announced SB 199 to be up for conaideration
Ho aaid that SB 199 waa inapirod by hia attendance at an Energy
Council meeting whore ho found that 14 other atatoa have already
done thia and a number of othora aro contemplating it.

Although the EPA originally roaiated thia idea, it ia changing ita
philoaophy from tho approach that govornmont alone ia reaponalblc
for forcing peoplo to act cortain waya to encouraging people to act
in waya to moot our environmental lawa. He aaid many programa want
aelf-roporting, but they don’'t offor sufficient protection for
companioa who voluntarily report a violation and thon corroct it.
SB 199 goes a long way to addroaa that.

The key thought behind thia b ill ia that government should viow
business as a partner with a mutual interest of protecting our
environment. In many caaes, bocauao of tho comploxitioa of our
environmental and health/aafety laws, a lot of buainosaoa may
unwittingly be violating. Correcting that behavior through a aolf-
audit approach before it causes a problem gets us closer to
accomplishing our objectives.

Numbor 80

ANNETTE KREITZER, Legislative Aide to Senator Loman, aaid ahe
thought it was important to point out that "privileged materials"”
aa dofir.cd in thia b ill dooa not apply to documents,
communications, roporta, or information rcquirod by a regulatory
agency to be collected under a federal or state environmental
health and safety law. Tho privilege would not apply to
information obtained by observation, sampling, or monitoring by a
regulatory agency or information obtained from a source not
involved in the preparation of an environmental health and aafoty

audit roport.

Tho voluntary diacloauro and immunity clause on page six grants

limited immunity frcm administrative, civil, or criminal penalty
for a violation that's dlscloaod, if the violation ia corrected
within a reasonable time. The violation cannot have resulted in

injury to anyone at the site a; in substantial off-sito harm to
persons, property or tho environment. The immunity does not apply,
if tho violation was knowingly committed, if people were hurt, or
if the violation was committed recklessly by any agent of the owner
or operator. To receive immunity a facility that conducts a self-
audit has to give notice to tho regulatory agoncy that it's going
to. The notice has to include the facility or the portion of the
facility to be audited, the time tho audit has to be done, and a
general scope of the audit. A company cannot be in continuous
state of self-audit. Tho audits must be complete no later than six
months from the start of the audit, unless tho regulatory agency
agrees to an oxtension.
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Immunity doos not apply il a parson repeatedly or continuously
commits serious violations and does not attempt to bring tho
oporation into compliance.

MS. KREITZER then briefly reviewed for tho committee the individual
sections.

Number 175

SENATOR TAYLOR asked for a practical axamplo of how this would
apply. MS. KREITZER replied that in other states, for example, if
you miss a reporting requirement, and you voluntarily discloso
thot, you are not assessed a penalty.

SENATOR Leman noted that tho whole concept of solf-auditing started
oround 1977, but it has becomo ovon more important since tho Union
Carbide accident in Bohpal, India in 1984 whore that company
recognised that they wore botter off to go in and identify tho
things that neoded to be changed and made those changes.

Number 209

JOHN RILEY, Diroctcr of Litigation, Texas Natural Resource
Conservation Commission, siid they passed similar legislation
effoctivo May 23, 1995, Ho said this legislation is almost
idortical to theirs in spirit and in most of the provisions.
Approximately 143 entitios havo availed themsolvos of the saction
in law which anticipated applying for immunity should violations be
discovered. They haven't necessarily sought tho immunity, but thoy
have taken the first stop of giving notice of intent.

Tho types of entities aro very differont ranging from the
University of Texas, municipalities, and industries.

They have received 12 disclosures for immunity and a number of them
would not have been discovered through routine record-keeping.

Nor.o of tho disclosures havo heen for any major contamination.

The law is being lookod upon aa a supplement to their traditional
enforcement mechanism, MR. RILEY said.

Workshops ho has tsught emphasise that tho audit and their
traditional enforcement are independent of oach other. If a
violation is found simultaneously. Immunity dees not apply. Ho
emphasized that the immunity is not frcm enforcement which mandates
certain remedial action or technical requirements.

Number 323

SENATOR LEMAN asxod if they could requiro short-term as well as
long-term remedial action. MR. RILEY said that was right.

SENATOR TAYLOR asked him for an example of how a violation would
have been treated before the law and how it Is treated now. MR
RILEY explained there are some instances, like record-keeping,
wnere entities are much bettor at investigating themselves than the
agency la.
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Numhor 375

SENATOR LINCOLN asked if ha had seen a reduction in environmental
inspections they would normally go out on or was thara a
reprioritixation of their resources that they now have with self
auditin?.  KR. RILEY aaid ha hadn’t aaen any, yet, but it la
anticipated that at aome point their inspections will not have to
focus on sere entities with the aare frequency that they do now.
This wculd happen if they are satisfied that they are getting a
sufficient return on there self-policing mechanism,

Number 396

SENATOR LINCOLN asked if disclosures are r-ida public. HR. RILEY
clarified that they do net advertise disclosures, but it iS proper
interpretation of their act that those dUclorure letters are
public information.

SENATOR LINCOLN asked how their legislation affects the oil
industry c¢n self-auditing. HR. 7ILEY said, generally speaking, he
hoped there would te benefit frcr industry's compliance status.
They don't have to fear that documents they generate ir. the process
woulJ to used against the-.

Nur.ber 442

SENATOR HALTORD asked if he found an entity they were invo.ved In
an er.force-ent action cr. had used the self-audit provisions In any
way as a shield  NR. RILEY said “he only shield their law offers
is a shield frcm a monetary penalty.

SENATOR HALFORD asked what w4s his reaction when they are dealing
with an entity they are about to star*, an investigation of, hecause
of information c¢r complaints, and they get a notice of self-audit
at tho sa-e tire. HR. RILEY said they wouldn't step a scheduled
inspection for a response to a complaint )ust because they received
a notice ,f intent to audit. They would continue thv Inspection
and see if they meet at the end with the sane information. They
exercise their discretion if they determine a good effort is made.

SENATOR LEHAN said that the "privilege’ applies to the audit
Itself, not to the underlying facts.

SENATOR TAYLOR said he was troubled by the possibility that the
opposite of the bill were true now and that an entity which is
self-reportinﬁ is subjecting themselves to the full penal aspects
cf whatever the violation might have been, e*-en though they are the
ones who reported it. HR RILEY said it is not clear whether self
éepoltting would be given consideration for having Mds the
isclosure.

3ENATCR HALF'RD said he -as concerned with both directions. In
"instructions’ listed under "guidance" it says, "regional
inspectors are cautioned net to schedule inspection based solely
upon the receipt of svth * notice " [Ifenator Ralfcrd was referring
tc a TNRCC guidance docu-ent available ft:m Senate Resources

Staff |
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Number 520

JERRY DAVPOOM , legal counsel for MAPCO Petroleum, said he has had
the opportunity to work in Oklahoma with the state agoncy
developing a penalty policy which has elements similar to the
Immunity provisions in SB 199. Prior to this he worked as the head
of the environmental law section of Nature Hays Co. in Texas and
was very involved in doing audits.

MR. DAVENPORT explained that typically a company performs an audit,
bocauso the law and regulations in the environmental area are
extranely complex. Getting tho information to the employee to try
to corrjly with the regulations on a facility level basis is a very
difficult process. They have other day-to-day concerns than
reading the 13,000 pages of federal regulations. Audits aro a key
tool in determining a facility is complying with all tho
regulations and helping it to improvo its management of tho
environmental area, as well as correcting any specific violation.

Before a company adopts the position whore it will actively go
forward ar.d audit its facilities and try to got in compliance,
rather than waiting fcr a regulator to cono by ar.d inspect a
faci.itg, a number off questions come up. One is if they disclose
the audits, will they to penalized for it, and will tho audits fce
used against them by pecplo who oppose their activities.

He said in most cases if an Inspection finds compliance problems,
most agencies will worx with companies ar.d rocogniro that voluntary
efforts a:e key to maintaining a high level of compliance within a
particular state. Of course, this isn't always the case. Penalty
policies :n some states discourage the types of activities that
should be encouraged to maintain a high level of ccrplianco. In
all honesty, -hen they are askod by seme companies it they will bo
penalized for inadvertent violation, they have to say that it could
happen, that it could te severe! tut, it is far tetter for a
company to soek out its own problems ar.d solve them rather than to
wait for tho state to find then,

SB 199, XR. DAVENPORT thought, crafted a vory careful balance
between the carrot for encouraging voluntary audits ar.d self-
evaluation Ard penalties for violations.

TAPE 94-9, 5ICE 9

Number 590

HR. DAVENPORT clarified that the areas identified under audit are
the only areas covered. He informed the committee that Oklahoma
adopted a similar policy. In Oklahoma's policy, the tern "company
was used in order ta rear, those typically covered. A largo Air
foice base was the first ts take advantage of the penalty policy.
He said that the policy encouraged an early review froa the
regulating community. In conclusion. Hr. Oavonport atated that the
audit is a key tool in orier for companies and regjlated entitles
to comply »ttn the complicated la-s and regulations they face.



CHAIRMAN LEMAN informed Mr. Davenport and Mr. Riley that testimony
would be takon from the Department of Law who have expressed
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concern regarding the application of tho audit privilege. He asked
thorn to stay on line in order to answer possible questions. Both
Mr. Davenport and Mr. Riley agreed.

Number 565
(THE TESTIMONY OF JANICE ADATR IS TRANSCRIBED VERBATIM.)

For the rocord, my name is JANICE ADAIR and I'm here representing
DEC today. He certainly agree that an objective, systematic and
periodic review of a facilities operation is a very ?ood idoa.

It's one of the hest things tho company can do to help comply with
state and federal environmental laws. DEC's normal operating
procedure is to not take any enforcement action whero things aro
reported to us by a company whore they have found a violation. Ho
havo never taken enforcement action. | think it's also important
to recognize that DEC does not havo administrative penalties and wo
have very limited civil penalties; and Mario Sansono from tho
Dopartmon*. of Law will talk about that more. | did bring a copy of
a projoct that we're trying to do here with car shops, auto shops
which will provide thom with technical assistance on doing an audit
because that is one of tho Eroblems that small companies havo; is
Just oven how to do ono. There are no standards. And thon also
provido then with some immunity if violations aro found providod
thoy aro quickly corroctod.

Number 545

He do havo concerns with this pieeo of legislation, howovor. Tho
f.riviloge that's created creates a secret. It withholds
information from the public ar.d from the regulatory agoncy. And it
has the real potential to incroase public suspicion about the
activities ar.d motivations of tho company. Ho bolleve that this
would actually decrease cooperation. He havo found that approaches
that aro more open ar.d inclusive are much more effective at
building good working rolaticr.ships between tho industry and
public, betwoor. the industry and the agoncy, and betwoen tho agoncy
and tho public. So that evoryono understands what It is that 1Is

going on.

M wo road the bill, tho audit report which is a vary ccrprohensive
definition and includes the corrective action plan that a company
would create to correct any violations that they had discovered
would be privileged ar.d would not he subject to ar.y kind of
disclosure. Out tho audit regort, the documents that make up that
audit report, do not have to be labelled in any way. .nd yet if an
employee, a State employee, inadvertently discloses that audit
report they are subject to criminal sanctions, a Class B
misdemeanor. The department could ask a court to privately review
the audit and lift the privilege on any portion of it. But we'd
first be able to prove fraud or that the audit would show non-
compliance  And wo don't know how we would prove that if wo had
not ever seen the documents that rake up the audit report. If
there's reasonable cause to telleve a criminal offense has
occurred, the court can allow a State AG to review the audit. But



any information that AG rocoivos from his or hor review-
apparently, even if it loads to a lifting of thoprivilege - can't
be used to prosecute tho allegedcriminal. If thoy do, if tho
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agoncy were to mako the decision to go ahead with a criminal
prosecution, we believe that we'd have to bring in a new attorney
probabl?;, new inspectors from tho department. Because wo have to
prove that any information wo use didn't como from tho reviow of
that audit. So, practically speaking, w? don't think that tho
audit privilege would ever be liftod.

Information is, as was pointed out, that's required by law to be
provided to the department isn't subject to the dls -- to tho
privilege. But we'ro not cortain if that includes itoms that aro
in tho permits; whero wo havo a permit stipulation that might make
a regulation more specific to a given facility. Nor do wo believe
it would include any contracts or loases or compliance orders by
consent which is a vory common agreement that DEC reaches with a
lot of the regulated community. The owner or operator can
voluntarily disclose tc us any of tte violations that their audit
identifies and receive immunity frcm criminal, civil, or
Jddministratlvo enforcement actions providing they give us notice.
But as we read this, tho disclosure is public information but tho
actions that thoy tako to corroct the violation aro not. Thoy aro
covered, they*to within tho definition of tho audit report and
would he privileged. So, you would have documentation out there
that a violation had hoon discovered through tho disclosure letter,
but whatever action the company choso to tako to correct it would
be - would remain under the audit privilcgo. Ho sco that as a

potential problem.

There aro also stipulations about when tho disclosure is not
voluntary. If it's by enforcement or decree, the immunity doesn't
apply If the violation was done intentionally. Hero, thoro is also
sore standard on Injury or him, but thoy'ro different standards.
Sore it is substantial injury, sere is Just injury, there's other
references to substantial harm and thon other references to Just
harm. So, we're not really certain what has to be proven at what
point and time for the immunity. The court can find tho immunity
doesn't apply if violations are serious, repeated, or continuous,
and hat the person hasn't taken any actions to corrt C tho
violations such that thoy'vo created a pattern. And t.iat a pattern
is defined as serious violations that are separate and distinct at
tho same facility. So you have this concept of those continuous
violations that then somehow become separate and distinct at tho
same facility. And we do have, there aro operators in this state
that will move from facility to facility and create the same
violations in different facilities. So you would have, those fly-
by-night operators that could potor.llaliy receive immunity under
this bl 11,

As 1 said in the beginning, *« do support environmental audits. Ho
think that they're very good and it's one of the reasons that we're
doing thia. this pit step program. Ard if it Is as successful as
other states have teen with it, k# plan to expand it to others.

Hut wo do have som« concerns about the way this bill is drafted.

CHAIRMAN LEMAN summarized Ms. Adair's testimony to mean that she



agreed with the legislation conceptually, but some of tho languaga
needs to be tightened in order to agroe on the concept of the hill.
JANICE ADAIR: We think that our current policy is working ver,
well. So, 1think as far as that goes conceptually we are in
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agreement. CHAIRMAN LEMAN asked Ms. Adair if she would be willing
to work with the committee in order to ensure that the language of
the bill is consistent with DEC policy and what the committee wants
to accomplish. JANICE ADAIR: It we can do that, wo certainly

will--yea.
Numbor 489

SENATOR TAYLOR pointed out that one aspect of SB 199 to which Ms,
Adair objoctod was that a DEC employee could bo prosecuted if they
leaked the information to someone. Aro thoy prosocutod under tho

curront policy?

JANICE ADAIR: Through the Chair, Senator Taylor, no. Wo have the
presumption that our files aro public information. Someone can
cone in and look in our files. If wo have confidential information
in our filos, what wo ondoavor to do is mark thoso and koop them in
a different location. Since this document isn't roquirod to bo
labelled and it is a voluminous definition, it can includo a lot of
different things ar.d there is no requirement that it be labelled in
any way. So, someone could give it to us - a secretary being very
efficient, not knowing what 1t Is puts It in the facility file and
s few days later scmeonc ceres in to look at that facility file and
there is the information. And It has thon boon disclosod, it is
ina.l artont. But r.one-tho-less, it h«. been disclosed.

SENATOR TAYLOR said that tho industry should be ponalizod for its
Inadvortont mistakes, hut the agency, DEC, an, .ts omployoes should
not. JANICE ADAIR- H.. Chairman, Sonator Taylor, confidential
locurents should be labelled confidential.

SENATOR TAYLOR indlcatod that DEC should to able to take caro of
that. If an audit wore received, isn't thore a certain protocol.
JANICE ADAIR: If we know that's what It was. Wo may not know wnat
it is. SENATOR TAYLOR pondered how an employee of DEC could be
deslt with if the employee did not like a decision rade by DEC and
the employee makes calls to various fedoral agencies. How do we
got to that employee if tho process specified in SB 199 is
objectlonal? JANICE ADAIR: Mr. Chairman, Sonator Taylor, | don't
know that you will ever be able to take care of disgruntl d
employees in any employment situation. But, confidential documents
that a company expects to be kept confidential should be submitted
in that fashion. 7he definition of audit in this bill is so broad
that we could receive information that was not realized to be part
of ar. audit report. It would Just sirply go on the file ar.d be
available for public review. There was no intent, it's a very
different situation than someone who purposely tak«s It ar.d
purposely discloses it; who intentionally does that. It is an
inadvertent mistake that causes the document to be disclosed.

SENATOR TAYLOR asked Ms. Aialr if she would object to the penal
aspect of the bill If the bill specified that confidential
documents be labelled as such. JANICE ADAIR: Mr. Chairman,



Sonator Taylor, if that was tho only thing that was changod in tho
bill, wo would still havo concerns with tho legislation. SENATOR
TAYLOR asked if Ms. Adair would still have concern with that ono

provision. JANICE ADAIR: Wo would still have concerns with that

provision.
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SENATOR TAYLOR did not understand why Ms. Adair would havo problems
with ponalixin? an employee who intentional leaked information from
properly labelled documents. JANICE ADAIR: That particular
soction doosn't require that tho employeo intentionally roleaso it.
[t Just simply says, if it's reloasod.

CHAIRMAN LEMAN notod that there is a section that specifies that if
the docum-ont is not clearly labelled thon it would be an
affirmative dofenso. Chairman Leman agreed with Senator Taylor and
Sonator Halford. Ho was interested in hearing from the people In
Texas about this Irsue. Chairman loman indicated that placing the
burden on thoso submitting the audit to label It would be agreeable
with him. JOHN RILEY said that thoy decline to receive information
that is part of an environmental audit. MR. RILEY explained that
thoir legislation requires that beforo accepting a document, the
department would enter Into a confidentiality agreement. Tho
confidor.tiality agreoment obligates the submitter to label tho
documents. In practice, tho submitter must label their documents,
but this is not providedfor in the legislation.

Number <02
CHAIRMAN LEMAN agreed with that method.

SENATOR TAYLCP expressed ccncorn that this legislation would bind
tho agencies within the Stato while having no irpact on any fedoral
agoncK to whom, the same document could be leaked. He pointed out
that ho and his office staff receive information of a proprietary
nature involving various oil matters in Alaska. He omphaslzod that
he and his employees fall under that sanction; if anyone discloses
any of that information, they couia be sent to Jail. Kny should
the standard be different for DEC?

CHAIRMAN LEMAN noted that thero is a Congressional bill which would
chango fodcral law to do this.

SENATOR HALFORD suggested that if the purposo is immunity, then tho
documents could be sent to DEC sealed and remain so. There is no
reason to over open thoso documents at DEC. Documents are at DEC
in order that the entity can prove that it is working on it. Tho
only time proof would bhe reoded would be in tho case of a
violation. He stated that perhaps, the best mannerin which to
deal with this would be by DEC receiving the sealed documents so
that tho entity can prcve they sent the documents If need be.

Number 369
(THE TESTIMONY Cr MARIE SANSONE IS TRANSCRIBED VERBATIM.)

My rare is KAMI SANSOMI. * 51've rovie-ed this bill fro-
primarlly the standpoint of its application in civil and



administrative proceedings. My remarks today are of two
categories: some are Just background information and the othor
category would be to raise what wo view aro very serious problems
and concerns with tho bill. As you noted in your remarks, tho
audit privilego concept is based on an ovidontiary privilogo that
was first recognized in the early '70s in a caso Rodico vs. Doctors
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Hospital. In that case, a patient had died. After the doath of
tho patient, Chore was a radical Boor review group. Tho patient’s
family sought tho communications by tho medical poor review group
to prove radical malpractice. In 1970, the D.C. Circuit Court of
Appeals recognized a concept that thoro should be a privilege for
self-critical analysis or self-evaluative analysis whore tho
Eurpose of that analysis is to provent future malpractice or future
ad conduct. That concopt spread and nearly all the stato
legislatures adopted such a statute and wo have ono in this State.
So wo do havo a type of limited audit privilogo, [f you will, in AS
I1B.23.030. And it tray be worth looking at that statute for
Iangua?e or concopts related. It's 18.23.030. After that case,
sovoral courts wont on to oxtond the concept of this privilogo to
othor areas of law. Sera courts complotoly rojectcd the concopt
ovon in tho area of radical peer review. Othor courts modified It.
In gonoral, there has never really boon among the courts any
consensus on what are the proper elements to assort a privilege or
to overcome a privilege. The courts have, for tho most part,
rojectcd tho privilege in onvironmantol cases. There is ono recent
exception and that is the Peichhold caso out of tho Federal
District Court in Florida. Ard I've hrought ccpios of that
decision with ma, because It doos sot out conditions and critoria
that the court considered important in tho onviror.mantai fields.
And that caso happer.od to to a private caso among private parties
for contribution over a contaminated sito. Alaska State law,
except for tho radical poor review, does not have an audit
privilege. We do havo tho attornoy-cliont privilege, the work-
product privilogo, ar.d tho ovidontiary rulo that agalnst--that
evidonco of subsequent, remedial measures are inadmissible. And
"hoso evidentiary rules are usod to protoct audits, at least in
part. They are available as a mechanism. There's also a mechanism,
in tho rules of civil procedure for parties to obtain protoctivo
ordors against disclosure. So, | wanted to loavo tho ccnmlttoo
with tho improssion that wo aro not without mechanisms to protoct

information.

Tho federal law that would apply to Alaska - thoro is fodoral law
on tho prlvilogo and I've brought that caso with me too. In 1992
the Ninth Circuit Cowling vs. American Hawaii Cruises hold that
thoro would bo no privilogo of self-critical analysis for internal
corporate reviews of matters rolated to safoty concerns. Tho Ninth
Circuit didn't say that would never happen, but tho conditions thoy
ostablish in their decision do set up a hurdle that would have to
be ovorceco. Interestingly, tho Peichhold case which rocognlzod
tho privilege relies on Dowling. So, tho Poichhold court thought
it could be done ar.d | think thoso cases aro voty worthwhile to
look at just in terms of roqulxoments and exceptlona that thoy sot
out. If tho bill wore to pass in its present form, the federal law
of evidence would apply to any federal cases; but the State
legislation would apply to State cases. That could create acme odd
situations as wo Just men*icned a few minutes ago in the hearing.



The audit privilege legislation for environmental cases, like what
Toxas has - the concept for that started to dovolop in the early
'90s In Oregon and Colorado. Similar bills havo boon introduced in
other states, fourteen havo passed and a number are pending, some
havo failed, so-io have been vetoed, and there ere also federal
bills. I've provided tho committeo staff with a notebook that
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contains testimony and background on many of thuso bills both by
industry and by enforcement agencies for and against the bills.
And that would give anyone who wants to tako a look at it an idea
of the scope of the discussion.

Number 294

Virtually no on« has ever disagreed with the concept that voluntary
audits should bo encouraged. That under appropriate circumstances,
thorc should bo either penalty reductions, good conduct credits,
whatever, perhaps no enforcement as a break for a company that's
acting in good faith and actually reviewing its behavior and making
its corrections. But once you get past that initial agreement over
the concepts and policios, there is or has been a lot of debate.
And those bills havo had vigorous and almost unanimous opposition
from tho fodoral and state enforcomont agoncios. Tho United
States' Attorney Gcenoral for tho Department of Justice has opposed
the privilege or an evidentiary privilege established in
legislation. The EPA in its now audit policy, while it creates a
policy that is dosigncd to encourage audits and offer breaks and
incontivos for audits opposos state legislation creating the
ovidontiary privilege. The National District Attorney's
Association has vigorously cpposod this typo of legislation and
many stato attorneys general have also cpposod this typo of
legislation. Their concerns havo teen that the bill is actually
not necessary to encoura%e complianco. That unloss they're
carefully drafted they'll crcsto safe harbors for polluters,
promote fraud, that they'll divost stato onforcomient officials of
thoir discretion, invest that discretion in Judgos who will not be
familiar with the case or the cvidonce. That the secrecy tho bill
could create if it's drafted very broadly would create mistrust of
tho enforcement agencies, regulatory agoncios, and tho vory
corporation it's intended to benefit. The corporations are
conducting audits to avoid accldonts and liability and that tho
foar of a disclosure requirement would not inhibit those audits.

In tho Jurisdictions whore this type of legislation has heen
debatei, sore industries havo vigorously supported tho bills.

Othor industries have supported the concept of incentives, but not
necessarily through a statutory privilogo or immunity. In any
ovent, there's beor. a hugo volume of testimony and that can
probably tell you I've given it at loast five inches worth. And |
don't Intor.d to cover all of that. In states where its been
dobated, it has prcducod a very adversarial bill. Those hills
contain within their framework, this adversarial relationship is
built right into tho bill. Ard | think if you carefully go through
a lot ot the exceptions and provisions in the Texas bill, you will
see that. One provision will be very broad, the next provision
will kind of chlsol away, another provision will be broad, the next
will chisel away. So, that advetsatlal nature is built right into
the bill.



Number 239

With that background, | want to emphasize a few points. We're very
concerned with tho breadth of the bill. The definition of
environmental or health and safety law is very broad. It is not
just DEC and OSHA; thoro aro environmental bills, environmental
laws vested in many state agencies and they are scattered
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throughout tho ontire Alaska statutes. DNK has environmental
enforcement, regulatory authority. The Alaska Oil ( Gas
Conservation Commission regulates oil and gas drilling to provent
land and water contamination. And they have, thoy are participants
in the EPA's underground injection control program. Tho joint
pipeline office regulates the Trans-Alaska Pipeline for
environmental compliance and safoty. Department of Fish and Game
has what could be construed as environmental laws. The Department
of Public Safety regulates hazardous rratorials. And | probably
emitted many agencies and many environmental laws. So that would
bo ono of our concerns: that it would be improper and incorrect to
view this bill as just dealing with DEC enforcement. If that wero
the intent, it would need to be more narrowly restricted. Or
perhaps, that is not tho intent, but 1 think it's important to
understand that. Similarly, there aro many laws that could be
considered occupational and health and safoty laws not just OSHA.
But worker's compensation would be classified as an occupational
and health and safety law. Tho Department of Health and Social
Services regulates and licenses health facilities and operations,
not Just for patient care tyﬁe regulations. But in many cases, for
occupational, compliance with occupational laws. Professional and
occupational licenses are another aroa that could bo construod as
a health and safety law. So, again if tho intont is that this
would just cover OSHA enforcement, the bill as its drafted decs not
do that.

Number 213

We're also concerned with the definition :1 environmental or health
or safety audits. Thoso audits can be conducted by <n owner or
oporator, an employee, an independent contractor. We don't havo a
concern so much as to who conducts an audit; but tho critical issue
in granting immunity or granting a privilogo, giving someone a
break would be who had tho authority to initiate that audit, who
had the authority .o commit the funds and undertake tho corrective
action. As tho bill is drafted, anyone ir* a large corporation in
any division could initiate an audit. Maybe they would havo
authority to undertake the correction, msyfce they wouldn't. But
that is very simply too broad whon wo'ro going to give swooping
privileges and immunities. As a practical mattor, when the
attorney general's office includes an audit requirement in a
settlement agroement ono of tho criteria that wo would look at is:
does tho person or the entity have tho wherewithal to actually
conduct and complete the audit and undertake tho corrections. That
would be very important to us to whothor or not thoy should be
ontitied to any kind of break on wr.othor or not wg'ro going to
bring a case, or whether or not we wouid offsot any civil
assessment. Related to that, but not the same concern, is there
are no standards for audits. Thote's no licensing for audits and



there's a variety of audits. So that combined with tho question of
who can undertake ono creates potential for abuse wo feel

Number 184

Perhaps tho most troublin? aspect is the definition cf audit report
in tho bill. And the bill is drafted so broadly that any document
or communication of any nature whatsoever thst is generated boforo,
during and after tho audit, if it can somehow relate to the audit
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and the resulting corrective actions is classified as tho audit
report. In the law of evidence there is nothing, not even the
attorney-client privilege that would even approach a privilege of
that scope. We don't believo there's justification for creating
a privilege for the raw data that might be collected in the audit:
tho photos, the maps, and so forth. | find it very hard to see
that there can bo a justification for that. Wo believe there's no
justification for the privilogo to apply to tho implomontar.ion plan
or the corrective tracking system. Thoro'd bo no point to gather
tho information and chart a course of corrective action and then
keep that information confidential, or at least it doesn't soon
like thoro'd be any point to kooping it confidential. Becauso if
you were undertaking tho corrective action that frequontly is to
provide enployeu training, obtain appropriate pornits. It just
doesn't seem to make sensu

Tho case law that ['vo providod you, tho Dowling and the Reichhold
caso, recognize that there's no justification for keeping a
privilege -- kooping a report confidential for post-audit conduct
So, if a party conducts an audit, tho audit finds deficiencies and
recommends corrective actions and then lo and behold those aren't
undertaken, thoro's an accident, there's injury; that report should
not bo confidential as to that post-accidont, that post-audit
conduct. And that is a principio that is rocognized in the fcdaral
courts that have rocognized an audit privilege. Finally, along
with the audit report definition most courts carve out exceptions
for evidence whore there's exceptional necessity or extraordinary
hardship. And those circumstances might be that a witness died or
a witness is impossible to locate who was interviewed as part of
the audit, that tho ovidoncc is dostroyed or missing, it is
Impossible to otherwise oatain tho ovidence. That kind of
exception should be built into thoso provisions.

We're very concerned with the marking requirement. Tho report is
supposed to he marked, but thoro are no consoqvences to not marking
then. Thore aro all kinds of materials that could be part of tho
audit roport that would look no different from any other document
that night be submitted to DEC or to a regulatory agency. Under
tho bill, anyono can mark a document. Anyono can mark a document
at any time even years aftor an audit is completed. For tho
immunity provisions to kick in, thoro has to be advance notice to
the regulatory agency of the audit but not for the privilege. So,
apart from the immunity, there's no roal starting point to when you
can start thinking about the audit and start marking your materials
confidential. | guess tho point, the conclusion to tnat is that if
tho legislature concludes there's policy roaaor.s that would support
creating an evidentiary and disclosure privilogo, these policy
reasons wo do not believe would support going this f*r. We just



think its too broad, that it will invite fraud and abuse. And that
we'll bo keeping information secret that's actually vital to
protecting public health and safety.

Now with respect to tho privilege, and | beliove this might be a

conflict between the way the bill is drafted and tho way its being
implemented in Texas, but If you look at tho vory first paragraph
of tho bill - that privilege applies to any type of litigation, it

can, whethor it's civil, criminal or administrative. It could ho
asserted by public or private parties, it could he asserted when
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tho State is bringing a case. It wouldn't necessarily have to be
an enforcement case. It could be asserted if tho State has been
suod and we're trying to obtain discovory of an audit report in our
defense. And it could be assorted between privato parties and
there's quite a lot of caso law whore privato partios arguo about
this in terms of contribution over -ontaminatod sites or insuranco.
So, it is an issue that comes up in privato litigation. The way
tho bill is drafted, again | don't know if this tho intent or not,
but it applies to anr type of dispute negligence, intontional
torts, contract problems, proporty problems. Tho Stato has loasos.
Wo havo property management contracts. DOT is concerned that it
would come up in condemnation cases. Tho University and Montal
Health Lands Trust manage property and this could bo assorted in
any dispute involving those issuos. Now, again that may not be tho
intent, but that is tho offoet of tho lar.guago. Construction law
IS another area where there could bo serious consequences. The
Stato either contracts or gives grants to municipalities for largo
public works projects. Often there havo to to audits in connection
with these projects. As far as DEC goos, DEC brings injunctions on
occasion to stop continuing violations and civil assossmont and
cost recovery statutos; it could come up in any of these contexts.
It would apply to any type of remedy, not just penalties. It could
bo damages. It obviously applies to criminal prccoodings. In
administrative proceedings, that those could to conceivably
enforcement. Thore are other administrative proceedings such as
revocations of licenses where professionals or facilities have
fallen far below in the acceptod standard of conduct. wo sometimes
litigate over lease terminations in administrative context becauso
the lossovs aro not maintaining tho property. Contract debarment
is another type of administrative proceeding. In other words, and
| probably haven't mentioned all tho types of proceeding, but tho
State participates in many proceedings. And the privilege applios
to all of thoso. So the potential for the impact of this bill is
enormous. To create a now privilogo that could fee invokod in so
many different types of proceedings, wouid take very careful study
and review. The privileges that are In tho law that have been in
of feet, thoso privileges evolved over a very long periods of time
and wore refined through the courts and they're vory narrow.
Civil, for a broad privilege of this nature, [t is vory contrary to
our civil discovery of practice and policy, tho laws of civil
discovory. Wo have vory broad discovery to promote resolution of
disputes and promote a level playing field. Partios in civil
litigation are required to disclose any mattors that are relevant
to the subjoct rattor of the dispute. And that's to encourage
settlement and proper resolution of the dispute. When a privilege
is asserted under the civil rules, or if a party desires a
protective order, there are rechar.isrs in effect now to achieve



thac.

The third point | want to make - wo feel that the provisions in
many respects are cumbersome, confusing, and would create
substantive problems. We feel there are a number of drafting
problems that have evolved here just from picking up tho bill and
trying to impose it on Alaska law. For example, tho bill provides
the person assorting the privilege has a burden of proving It
applies.  Well, with tho definitions this broad, a partK could
simply assort and prove just about anything. That is the scopo of
tho definitions. Tho burden then shifts to tho person seeking
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discovery or to tho State to show that the documents fall in a
category that's not protected, or that there's fraud, or that
there's been non-compliance.

TAPE 96-10, SIDE A
Number 001

But as this bill is drafted. It would fco logically impossible to do
that.

Tho second Eroblem wo see there, again, is the post-report conduct
should not bo subject to the privilogo. That principle is picked
up in our medical poor review law and our Reichhold caso.

We're concerned with tho category of nonprivileged material. As
drafted, it rofors to materials collocted under tho law. It
doesn't mention permits or other authorizations. They frequently
contain detailed requirements. It doosn't reforonco, although
possibly there's later provisions that would cover it, judicial and
administrative orders. But, significantly, this section doos not
provido for public contracts, public grants, to require audits or
reguire this information. While it's true, you can still agroo
under this bill to exchange that information, | think that the
provisions are such that we would lose quite a bit of bargaining
levorago to do that.

Kith rospoct to immunity, Ron Sutcliffo will discuss that. | do
want to point out a fow things. Tho bill providos immunity for
administrative penalties. TEC doos not havo any administrative
ponalty authority. Thorefcre, tho bill would not havo any effoct
on DEC in this regard. Other agoncios do havo administrative
ponalty authority ard it would affoct then. DEC doos not havo
civil ponalty authority, except for air quality and hazardous
waste. In all othor aroas of DEC onvironrontal regulation thoro is
no civil penalty authority. The civil assessments aro roquirod to
bo compensatory for damages and costs and remedial.

Another concern that arises here is that if you look thrcughout the
Alaska statutes, there's penalty provisions throughout them. 5ono
are detailed. Some are simple. Thoy are all very differont. Tho
bill as drafted applies to all of those. So, its exact impact
would not be known without very careful study.

At a fifth point, we aro very concornod with the provisions that
Impa't State omployeos. In recognizing that there aro concerns
wit. unauthorized disclosure information, there are still many



provisions in hore that cast State employees and State agencies in
a vory negative light and wouid actually havo a very chilling
affect on their ability to do their job. In a similar reverse
image, many of the exceptions for the corporations cast
corporations in a very adverse light and aro designed to ferret-out
corporations that aro bad actors or midnight dumpers. Thoso typos
of provisions in tho bill set up vory adversarial tensions that do
not fostor good audits. Whore we have required audits in
environmental enforcements and where thoy have worked, there's been
a great deal of cooperation between the agency and the entity. The
agencies have been involved in designing the audit, have monitored
tho conduct of the audit, have reviewed the conclusions. | do
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have several examples of that.

A couple of years ago, wo had a very successful complianco sort-of
by consent with Kako Tribal Corporation. Thoy had approximately
10-years of violation. Previous enforcement efforts had failed.
Thoro had been two criminal convictions, one probation revocation,
and numerous notices of violation, tut did not produco any results.
They had multiple violations in every area, solid waste, hazardous
waste, water quality, drinking water, sewago, all around a great
deal of problems. Tho first step of the civil enforcement action
was to roquiro and agroo with Kako on conducting, wo called it an
assessment, but it was actually an audit. Thoy did a vory thorough
job. They reported to us violations we were not aware of, that
WOro vory serious.

As part of tho settlement, thoy received a vory significant
reduction tn their civil assossment for this. ~They also undertook
projects that wont way beyond any legal requirements.

Another example of whore audits are vory successful in the Statu is
tho joint pipeline office. Tho joint pipeline offico works to
audit tho pipolino and thoy have recoivcd a national award for tho
audit structuro they use. They have indicated in a communication
thoy havo detocted 5,000 violations through audits. That's a
significant number of vio.ations of health and safety laws. Thoir
response was to correct that and no penalties havo boon assossed.

These are the moiols we would want to use in crafting audit policy.
Audits that do not creato and foster adversarial relationships and
that actually do produce cumpliar.ee and positive relationships
between the agercios and the regulating community.

"Il be happy to answer iry questions.
Number 127

SENATOR MAIFGPD suid it soored .hat they could deal with this wholo
issue if we just codified the fedoral privilogo in State law and

applied it.

KS. SANSCNE swid t>at would certainly ovorccme a lot of our
objections and it wiuld net set up a state/federal conflict In tho
evidence law

SENATOR LINCOLN asked if there was anything in the bill she did



like and had she attempted to work it out with the sponsor of the
bill. MS. SANSONEroplied that theyhad discussed approaches that
would preserve the intent that wouldwork. They haven't been able
to explore thoso in depth, yet. Thoy like the concept of audits
from tho civil standpoint. Thoy havo no objections to giving
people offsets or reductions, or working with them to give them
breaks for audits. Wo think that's appropriate. | think the
immunity section, if you try to apply the immunities, there's many
exceptions and you could argue for a long time whether you were in
an exception or not. The important thing is that we encourage
people to audit. That we get them into compliance and that if
there is good conduct, they probahly aro entitled to some kind of
break. Whether that's immunity, whether that's penalty reduction.
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The incentives through the immunity provision are aimed at a vory
narrow group of people for violations that don't result in injury,
Corporations or Individuals that have violations that result in
injury and damages maybe could benefit ovon more from conducting
audits and | think we could agree woshould encourage that.

SENATOR HALFORD asked if we codified the federal privilege and its
four points, would she have any objections to that applying
directly to environmental audits. MS. SANSONE replied that she
thought that would be appropriate. Sho thought including the
policy statement that is now in tho bill would be good, also.

SENATOR HALFORD asked if in tho fodoral privilege that immunity
applied ovon though injury or death may occur. MS. SANSONE ropliod
that under the federal law that privilege attaches to the prior
conduct, tho evaluation of the prior conduct. If thoro's future
bad or negligent conduct, it docs not apply.

SENATOR HALFORD askod if it attachos to prior conduct that includos
Injury or doath. MS. SANSONE said that is correct.

Number 217

STEVE TOROK. Sonior Representative, U.S. EPA, said thoy had not
corplotod a thorough review of SB 199, but he wanted to make some
general comments on tho concopt. Alaska and EPA shara tho goal of
achieving cooperation of rogulatod entities to obtain complianco
with environmental laws. The critical question is how to achiovo
that goal without shielding environmentally irresponsible behavior
or increasing environmental litigation. Tho vast majority of
rogulatod entities do comply with environmental law. Tho focus of
their enforcement is, and has been, cn the violators, not the
compilers.

EPA's policy applies when a regulated entity unJortakos a voluntary
environmental audit or self-evaluation. It provides throo
incentives to conduct them and disclose violations that may be
discovered during those audits. First, EPA wlil completely
eliminate punitive penalties for companios or public entities that
voluntarily identify, disclose, and correct violations. EPA will
also roduco punitive hased penalties by up-to 75 percent for
requlated entities that m«nt rest, Lut not all, of the conditions.

This ability to partially reduce penaltlos is preferable to an all



or nothing approach.

Second, the EPA will not recommend to tho Department of Justice
(DOJ) that criminal charges bo brought against a company acting in
good faith to identify, disclose, and correct violations, so long
as no serious actual harm has occurred. Under the federal system,
the DOJ has tho ultimate authority cn criminal prosecutions.
However, EPA recommendations carry r.ignifleant weight.

Third, EPA will not requost voluntary environmental audit reports
to trigger or initiate enforcement actions. This was in practice
since 1386 and its change will alleviate the fears that an audit
roport will invite investigations that would not otherwise occur.
EPA may request audit report information, if violations have heen
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identified by othor moans.

In summary, EPA, has struck a balance hetween the encouragement of
good behavior and tho loss of some regulatory discretion. Tho
policy allows EPA to exercise its enforcement discretion in thoso
cases where environmental violations must be addressed by the
soverity of criminal sanctions. EPA will also bo ablo to assess
ponalties whoro the violator has realized an economic benefit as a
rosult of that violation, since tho agency helieves that ovon a
company that inadvertently violates environmental law, should not
gam a business advantage over companies that do comply with
environmental laws.

Several independent studios support EPA's final policy of voluntary
cooperation. An Arthur Anderson survey of corporate general
counsels in 1992 revealed that nearly 60 percent of the
corporations survoyod havo had complianco audits performed botweon
1989 - 1991. Anothor almost four percont before 1989 had alroady
conducted environmental audits. While only 37 percont of tho
corporations surveyed had never undertaken a formal compliance
audit. This shows that a majority of tho corporations have already
found it to be to their advantago to conduct complianco audits. Of
those corporations conducting audits, only 16 percent of the
general counsels reported that thoy altored their procedures for
conducting audits, because of concerns that the violations they
find might be usod against then. Tho ovorwholming majority
expressed no such concern,

Voluntary cooperation by regulated cntitios is also exemplified in
a study of tho Investor Responsibility Rosearch Contor (IRRC). In
its 1994 corporate profiles directory, the IRRC surveyed more than
249 companies covering 75 of tho 86 standard industrial groups.
Tho study found a largo amount of voluntary compliance through
various programs.

Preliminary results from EPA's internal survey on tho use of
information from voluntary self-disclosures and voluntarily
performed environmental audits supports the EPA's policy goals.
EPA regional offices reported that of tho over 4,600 enforcement
actions taken during fiscal years 1993 - 1994, only 62 reported
actions, nearly one percent, wore initiated on the basis of
voluntary self-disclosed Information. Of that one percent, 75
percont had ponalties that were either reduced or eliminated



completely. To their knowledge, the federal government haa never
initiated a criminal enforcement caso based upon a voluntarily
submitted environmental audit.

Alaska enjoys a reputation of a State that exercises enforcement
discretion and actually puts its effort towards solving the
problem, not putting its effort toward collecting punitive damages.

In othor audit privilogo states, tho existence of an environmental
audit privilogo has not load to any increase in voluntary
compliance.

The EPA generally opposed the creation and adoption of new
statutory and environmental evidentiary privileges. Tho issue
associated with the privileges and subsequent litigation create
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serious resource drains on government and private litigators. Such
statutes can encourage litigation.

The U.S. Supremo Court has stated in a number of opinions that
privileges are impediments to tho soarch for tho truth. Thoy
should not bo croatod lightly, nor construed broadly.

EPA fools that incentives should be structured in policy rathor
than establishing a statutory ovidontiary privilege or immunity,
the later of which could be used to shiold ovidor.co of violations
from law enforcement officials, deny tho public its right to know
useful information affecting its health and environment, MR. TOROK
stated.

Number 35S0

If the legislature fools that a statutory provision is nocossary to
onccurago environmental auditing and voluntary complianco, thoy are
preparod to work with them, on its development.

Number 373

SENATOR HALFCRD asked for clarification on the percentage of
companies concerned with enforcement of violations that wore
discovered through environmental audit. MR. TORCH restated that 60
percont of corporations surveyed had already had a complianco audit
performed. Only 16 percent of thoso had altered their procedures
for conducting the audits, becauso of concorns that tho violations
thoy find can be usod against them.

SENATOR HALFORD said ho thought 16 percont was a significant
number.

Number 414

SENATOR HALFORD also stated ho thought that SB 199 was specific in
avoiding his concern rogarding ovidinco noodod in enforcement being
tainted by ovidonce covered under a privilege. Ho said he thought
it was the intent of the sponsor that that wasn’'t the case.

MR. TOROK said can of the areas they would be concornod about are
tho immunities and how thoy would affect delegated federal programs



that the state has already assumed, or is working toward
presumption. For example, the Clean Air requirements are for tho
State to have similar, if not equal, capabilities of collecting
penalties. Whether the State decides to collect ponalties is up to
its discretion. In order for them to grant approval of the
program, the State has to have the capability to colloct tho
penalties .

SENATOR HALFORD asked if they were to codify the fodoral privilego
with regard to self critical analysis, that would not bo a problem.
MR. TOROK said that would address the privilogo, but he didn't know
if that would address the Immunity issue. SENATOR HALFORD agreed,
but he thought they wore so closely related, that ono tlows from

tho other.
Number 430
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RON suTcLirr*, Assistant Attorney General, said tho immunity
provision is tho issue that concerns the Criminal Division most.
Thoy are afraid it may effectively undormir.e thoir ability to
prosecute serious environmental crime. Thoy bollovo tho "bad
actors" would use it to avoid criminal liability.

Thoro wore some ambiguities with tho way the immunities wore
written in tho bill. In criminal law, MR. SUTCLIFFE said, if thoro
aro ambiguities, they are going to be strictly construed against
the State.

Starting with section 475, the environmental disclosure is
voluntary if it’'s rado promptly and there is no definition of what
promptly means.

Also when ycu make a disclcsuro and have to send It by eortifiod
mail, it’'s not clear whother tho sending of it triggors tho
notification or the rccoipt of it doos.

Under subsection 5 the porscn who makes tho disclosure has to
initiato an appropriate eifcrt, which should bhe dofinod. Tho "due
diligence" definition should to tied to some othor "due diligence"
definition in criminal law.

In subsection 7, they are concerned with tho substantial off-sito
ham and what that means.

On page 7, in subsection (d> (1) - 13) they had problems with the
negligence, becauso it's net "elear who would dototnino r.ogligenco.

Under subsection (f) there is no definition for substantial injury
which could pose some problems. Also, in subsection t there is
presumption language, that the *ta:c would have to prove beyond a
reasonable doubt, in order to rebut the presumption, and that would
bo an intolerable burdon. Thoro are other standards that ato
possible, like clear and convincing evidence, that would be easier

to use.

Number 481 .
SENATOR HALFORD asked what standard of evidence they uso to



prosecute. MR. SUTCLIFFE answored proof beyond a reasonable doubt
in a criminal case. Under subsection <hj there is a way for tho
State to get around the immunity provisions, if there have been
repeated or continuously committed violations. However, there Is
no definition of a serious violation,

His Division was concerned that ‘here had to be three distinct and
separate events in a three year period at the same facility or
operation and that mi?ht result in thorn moving around. It would he
more appropriate for It to apply to any of the facilities a
corporation might own.

Number 524

HR. SUTCLirrE aaid one of the problems with the privileges w»i the
that a corporation could appoint everyone at a facility as part of
the audit team, so, if these people were subpoenaed later, they

SENATE PES BASIS -19 - 01/31/96
could testifK about things that did not happen as a result of tho
audit. He thought that would lead to a lot of hearings on motions

to quash subpoenas.

He said it was clear frcm the legislation that they could use
independently discovered raterlai to prosecute, but they were
afrard that would end up in a serios cf proceedings where they have
to prove to the court that they actually discovered it from an
independent source.

SENATOR LEMAN said if the audit report were sealed, their Job would
be easy. HP. SUTCLIFFE an*wored the way it written now, if they
got It frrrs a search warrant, if it -ero soaied, he wouldn't be
able to get tt from DEC. Und<r a search warrant, it's sealed
anyway. SENATOR LEMAN clarified that if It were sealed In the
first place they wouldn't have to prove to the court that the
source of information was other *han the audit report. MR
SVTCLIrFE agreed.

SENATOR HALFORD asked in prosecution, do they have to deal with the
existing privilege against self-critlcal analysis. MR. SUTCLirrE
answered that ho ned never run-up-against It and he had had only
ore self-critleal audit in two years which ho declined. SENATOR
HALFORD commented that that r«ant there was scoe protection, then.
MR. SUTCLITFE said the violation had been discovered by DEC before
the disclosure, but it had teen remedied, so they exercised
discretion. He said when he prosecutes, he dees it in front of a
Jury of 12 people, and he couldn't imagine a Jury convicting, if
the violation had teen remedied.

SENATOR HALFCRD asked if the administration has commented on
language n page 9, section 09 25410 Circumvention by Regulation
Frohlbite i ~ MR. SUTCLIFFE said he didn't enow tho i"im i.

SENATOR TAFLCR said he thought this concept »o -ell worth looking
into ar.d he commented cn an incident thit happened in Mrangell when
CFA did r.jt exercise their dltcietion.

TAPE >4-19. SIDE |)
Number 511



SENATOR TAYLOP said hn got the penalty reduced to $2500, but
overybody felt like thoy woro being treated like some sort of
criminal. Thoy were subjected to arrogance and insult. That is
what prompts legislation such as this. He said that attitude was
vory frustrating to havo to deal with and he applauded all the
assistance that has boon offered on working out good legislation.

SENATE PES BASIS -20 01/31/96



DAVID E. ROGERS
ATTORNEY AND COUNSELOR AT LAW

211-'ounh sum . Suiic ioh
f'0 [10X33P32
Juneau. Alaska 00803
|tH)7» 580-1107 Fax 1007) 580 1007

Mnrch 20, 1996

Senator Rick Halford
Chnirnan

Sonato Finance Connittoo
Capitol Building, Roon 518
Junoau, Alaoka 99801-1182

Dear Senator Halford:

I an writing thia letter on behalf of tho Council of Alaoka
Producorn.

1 » are otill roviowing tho Sonato Rocourcen Connittoo CS and
dincunning it with ADEC and othor intorootod portico.
Howovor, wo did want to lot you know that tho Council
ntrongly nupportn tho concopto of privilogo and innunity
onbodicd in SB 199. Thin 1in an oxcollont way to pronoto and
oncourago voluntary conplianco with onvironnontal and honith
nnd nafoty lawn and rogulationn.









SENATE FINANCE COMMITTEE, M /N cC

DATE: 3/26/96 DATE TURNED INTO OFFICE:

The Finance Committee considered  SENATE BILL NO. 201

Relating to the employment of emergency fire-fighting personnel by the commissioner of natural
[esources.

and recommends: Senate.FilI:
. same fitle
be replaced with S s3 eoVL\JIstelthill'
adopt previous cS . y same fitle
hni h
attached amendmenl(s) e %aéﬁ*ﬁ
adopt Letter of Intent by Committee
further referral to the Committee
SIGNING GO PASS DP  OTHER RECOMMENDATIONS NR  DNP  AM
Pim £ Cto
L fy Q Tm
(/
fD
Co-Chair: Co-Chair;
fu L k' g Co-Clair:
NEW FISCAL NOTES PREVIOUS FISCAL NOTE(S):*
mpartm?m Dale Zero Final Department Dale Zero Final
h'xh ttIM U It*". Zs0.G PUhUC SticXif P

( JAPPROPRIATION - 00 (Lea| note Mmilocif (ImalJ kM*  (txnpM)Inj Cuurnor’i Mil



FISCAL NOTE
STATE OF ALASKA BILL NO. CSSB201(RES)
1996 LEGISLATIVE SESSION

Rovislon Date: Original Dept Affected Natural Resources

Title: An Act relating lo the employment of BRU: Resource Development

omorgoncy fire-fighting personnel by the commissioner of.. Component: EFF Non-Emergency

Sponsor Senator_Lincoln

Roquestor. Senate Finance Component Serial No. TO BE ESTABLISHED
ExpendKurea/Revenuea (Thousands of Dollara)

OPERATTNCTXP FVDITUTTF5- FY57 FYOfl Frsfl "FYOO" L FYOF PY02
PERSONAL SLRVICLS5 250.0 250.0

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND 4 STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING- 2500 2500 0.0 ~0~0 00 0.0
[Capital expenditures 00| OOl Oq 0.0r (D]‘ 0c|
ICHANGE IN REVENUES () OO| u m- 00| 00| Dq
FUNO SOURCE (Thousands of Dollars)

*002 Federal Receipts
1003 GF Match

1004 GF

1C05 GF/Prcgram Receipts
1006 GF/MHTIA

1061 CIP Recthots - 72500 2500

TOTAL 250 0 2500 00 0o 00 oc
Estimato of any current year (FYbfl) coat: S none

POSITIONS

LDLL-IWL 0 0 0 0 0 0
PART-TIME 0 0 0 0 T 0
TEMPORARY ~u -0 0 »0 “ o )
ANALYSIS: (Attach a separate paged necessary)

This MI provides hiring authority to DNR to utilise EFF for fire suppress cn. hazard reduction, fire prevention. habitat
restoration or improvomont and othor related actrvities m emergency and ncnemorgency circumstances under AS 41.15 030
The Bureau of Land Management. National Park Service. U S Fish and Wildlife Service and tho U S Forest Service have
identified presented burr.ng projects which .equire approximately 300 Cays of work for tre nod fire fighting crews TTvs work
cannot be eftocUveTy or efficiently conducted without a trained workforce Funding wvl he provided by the agency”™*)
requesting fto management work other than wUdianJ fra suppression in FYS5 tha Dnuion recerved approval through tha
capital budget to receive and expend up lo $500 O In federal race pts to supply Emergency Fire Fighting crews to federal
agencies on a reimbursable basis

-(Raferanca SLAW. CM4, Sac 10. Pg 10. Ln 73)

A separata component will be set up to account for thesa contractual *ctvrtfe* apart from emergency fra suppression funded

through state general fur-ds

_y |_
Pfepe'ed by Tom tiouhn p.ro c t /(& Phone 465-3376
Dmnon Forestry Oata ST ttwW
Approed by Commas
-momm —— = jamx 0N -my mem-— m — Date J6.Apr.C6

Agency
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO OOVERNQR $ LEGISLATIVE OFFICE

Fcr further d<»!'twt»cn information ca t the Governor's leg*Utrv« Offce



No.
FISCAL NOTE Bill Venlon:

STATE OF ALASKA BILL ) i Dee

1996 LEGISLATIVE SESSION

Revision Dale;  March IS. 1996 Dopt. Affected:  Public Safety
Tille:  AnAd RdaLinc to the employment of fire- BRU: Fire PfovmUQfl-
fighting personnel Component: fire Prevention Operations

SPONSOr ™ Senattor Lincoln
Requestor:  m§RES COMPONENT SERIAL NO. 0494

EXPENDITURES/REVENUES: (Thousanc s of Dollars) (inflation not included)

OPERATING FY 97 FY 98 FY 99 FYOO FY 01 FY 02
PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES
EQUIPMENT

LAND * STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS ,
LTOTAL OPERATING 4). b>- 4)- - 0- Ui-

CAPITAL 4)- 41- - N, - ji.

CHANGEINB. FNI\&/)E)% ul« 2- - - 4- - 0-

1002 Federal Rccemls 1 1

1003 GF Match

1004 GF

1005 GF/Proarnm

iIQQOGFWHTIA

Other

TOTAL Ji- Q -n-1 I 41

Estimate of current year (FY 96) impad: S -0-

POSITIONS:

PULL-TIME 0
PART-TIME 0] ol
TEMPORARY n n 01 0 n n

o
2
2
O
]

o
=}
=]
=)

ANALYSIS (Attach a separate page if necessary )

Paisagc of Ihis bill will allow the commmioncr of ihc Department of Natural Rctoutcct to more fullv utilize Personnel under
de_i)a mental control  The public =.od will be more fully served b\ passage of this propoul in that a body of trained pers;nncl
will be made immediately available for use in ncn firc emergencies

Prepared By ~ Kenneth H Lea Deputy Fire SIm.oJ Phone  4r>5-5522

Division Fire Pretention Dato  March 18, 1906
Approved Py Commissioner ), Q _ Date j / (m =
Agoncy Ronald 1 One Department of IK!rlic Safcn

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
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CS FOR SENATE BELL NO. 201( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE - SECOND SESSION

BY

OfTertd:
Refmrd:

Sponiorti): SENATOR LINCOLN

A BILL
FOR AN ACT ENTITLED
"An Act relating to the employment of emergency fire-fighting personnel by the

commissioner of natural resources."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

o Section 1. AS 39.25.110(19) is amended to read:
(19) emergency flre-fighting personnel [FIRE FIGHTERS] employed
by the Dcpanment of Natural Resources for a fire emergency or for fire prevention
and related actiritks conducted under AS 41.15.030:
» Sec. 2. AS 41.15.030(b) is amended to read:

(b) The commissioner may hire emergency fire-fighting personnel, and shall
establish classifications and rates of pay for the emergency fire-fighting personnel
consistent with the compensation paid by otLcr fire-fighting agencies.  The
commissioner may adjust the classifications and rates based on findings of the federal
Bureau of Land Management for Alaska. The commissioner mar assign emergency
fire-fighting personnel to conduct flrt suppression, hazard reduction. Arc
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prmnttoil.hibltit natoration_PnimDrpYtnicnt. ind other related activities in
emergency and Doncmtrgencr dmimstances. The assignment of emergency fire-
fighting Ptnonntl to nonemcmncY actiyitftt may not be used to replace
permanent or seasonal state employees. The fommiriontr m.T 1Tt
IBBJamMflm Crgm rtlte funds for emergency fire-
fighting penonnel engaged in nonememicy activities nnder this section,

- Sec- 3. AS 41.15210 1s amended to read:

Sec. 41.15.210. FIRE SUPPRESSION FUND. A fire suppression fund is
established in the sute treasury for the use of the department. The fund shall be used
for actual expenses incurred in the suppression of fires. The fund may not be used

(1) for capital expenditures; or
(2) to fund noncmemncT activities of emergency flre-fighting

personnel
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March 27. 1996
M-K-M-Q RANDUM
TO: Senator Rick Halford

Senator Steve Frank
Co-Chairs, Senate Finance Committee

ool

FROM: Senator Gcorgianna Lincoln

SI'BJKCT:  Request for Senate Finance Committee Waiver-
Senate Hill 201, "an Act relating to the
employment of emergency fire-fighting
personnel"

| am requesting the Senate Finance Committee waive Senate Bill 201
from committee

9Ir71is legislation will have no fiscal impact on the state's budget in FY
In FY 95. the DeFartment of Natural Resources received approval
=~ through the capital budget to receive and expend up to $500,000 in

federal receipts for emergency fire fighmg crews to do prevention
work for federal agencies on a reimbursable basis.

For FY 97. there arc projects totaling $250,000 which will he
available for comFIetion. The fiscal note for Senate Bill 201 simply
notes the availability of these funds as OP Receipts (SLA 94, Ch I,
Sec. 10. page 10, Line 23).

Attached is a packet containing the sponsor statement, sectional
analysis and tiscal note from the Department and letters of support
for the legislation.

Thank you for your consideration of this request.

GL pt
attachment



ALASKA STATE LEGISLATURE
Senator goorgiana Lincoln
G.imuwito:

JoV %o | ?{HWIH.—W .

ir.iu Cjimiil
tHm WMt who MW KRN it . |

AT «*m>?)) >» . MinnfinGu* mTjit

ru V'« litmli BW%MIR,-. nf, »

Cwwrhin*

SPONSOR STATEMENT
Senate Bill 201

An Act relating tn the employment of emergency fire-
fighting  personnel hy the Commissioner of Natural
« Resources.

Senate Bill 201 has been introduced to provide the Department of

-+ Natural Resources with the authority to utilize emerteney fire
fighting employees for fire management, fire suppression and fire

1. prevention activities by adding a new subsection to AS 41.15.030.

Existing law (AS 41.15.030) authorizes the commissioner to hire
emergency fire lighting personnci but does not expressly authorize
their use for fire prevention. hazard reductionor other related
activities.  Senate Bill 201 would clarify that emergency fire fighting

17 personnel could be employed by the Department of Natural
Resources in non-emergency circumstances to construct and maintain
fire breaks and trails, remove brush and timber deadfall, conduct

o prescribed burns, improve wildlife habitat (e.g. moose browse).
Enactment of the bill into law also will ensure that the Department of
Natural Resources may take advantage of existing federal money for
non-emergency state fire prevention projects.

In FY 95. the Division ofForestry received approval to receive and
expend up to $500.000 in federal receipts to supply emergency fire

1" fighting crews to federal agencies on a reimbursable basis.
Presently, of the available federal money,¢the Department  of Natural
Resources has identified projects totaling $250,000.  TheBureau of
Land Management, the National Park Service, the L* S. Fish and
Wildlife Service and the U. S Forest Service arc ready to begin fire
Frevention projects which require approximately 300 days of work
or these emergency fire fighting crews.

Senate Bill 201 would enable these federal dollars to be utilized by
already trained fire fighting crews for these projects.



Manz of these emergency fire fighting crews live in rural/bush
Alaska.  Job opportunities are limited in these communities. The
legislation allows for increased flexibility for using the trained
emergency fire fighter crews in rural/bush Alaska to fulfill the
manpower-intensive prevention projects.

Basic fire prevention projects,such as clearing brush around villages
could  beperformed Enor to an emer(]]ency situation. During years
when  fire fighting jobs arc not available, enactment of this legislation
would h'lp to stabilize  Alaska's economy in various regjons by,
providing off-season employment.

Inconclusion. Senate Bill 201 will result in a considerable savings to
the state while providing a substantial economic benefit to smaller
Alaska communities.



SECTIONAL ANALYSIS
Senate Bill 201

An Act relating to the employment of emergency fire
fighting personnel by the commissioner of natural

reSoOurces.

employed hy the Department of Natural Resources for fire
prevention and related acticvities are within the exempt state

Service.

Section 1 provides an amendment to clarify that fire fighters

Section 2 contirms authority in the Commissioner of the Department
of Natural Resources to employ emergency fire fighting personnel for
a variety of fire management, fire suppression, and fire prevention
activities by adding a new subsection to AS 41.15.030. Existing law
authorizes the commissioner to hire emergency fire fighting
personnel but docs not expressly authorize their use for fire
prevention, hazard reduction, habitat restoration or other related

activities.
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