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financial

GROWTH OF FUND PRINCIPAL
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ENATE COMMITTEE REPpPRT
First Committee of Referral

DATE: 1/25/95 FURTHER/ Finance

DATE TURNED

Date of 5-Day Notice: 3--cr-9 C
INTO OFFICE: 6>

(in accordance with Uniform Rule 23)
State Affairs Committee considered SENATE BILL NO. 51

"ANEt relating to income of the permanent fund; and-pfovtdtngHof-an-effeetivo dateJ'

and recommends: Senate Bill:
| | same title
be replaced with Cs ) ] ] new title
House Biill:
adopt previous Cs ) f | technical change
[ new: SCR"
attached amendment(s)
adopt Letter of Intent by Committee
further referral to the Committee
SIGNING DO PASS DP OTH&k RECOMMENDATIONS NR DNP  AM
y

((T% cJ*k

y — = — P
CHAIR:
NEW FISCAL NOTE(S): PREVIOUS ETSCAL NOTE(S):*
Department Date Zero  Fiscal Department Date  Zero Fiscal

\JUte ph Yy

| | APPROPRIATION -- no fiscal note einclude fiscal notes aceompauing Governor’s bill









(11) ( DUSE COMMITTEE REP(f T
Date Referred to Comittee: April 20, 1996 FURTHER REFERRALS:

Date of Committee Action

The FINANCE Committee considered: CSSSSB 52(JUD)

CS FOR SPONSOR SUBSTITUTEgFOR SENATE BILL NO. 52(JUD)
ADVISORY VOTE ON CAPITAL PUNISHMENT

“An Act providing for an advisory votexpn the issue of capital punishment.”

recommends it be replaced \ [ ] the same title
with the following committee substitute A [ 1 anew tide
[ ] additional referral to _\ Committee
f | attached amendment(s) \
ADOPTS: Letter of Intent
\

ATTACHES NEW FISCAL NOTE(s): (D50 APPROVES PREVIOUS: (DeptDle)

\
[ ] fiscal note(s) [ ] Fiscal note(s)
[ Jzero fiscal note(.s) [ ] zero Fiscal note(s)

\

CHAIR'S SIGNATURE



Alaska State Legislature

Creimen State Capitol

Judiciary Committee luncau. Alaska 99801-1182

907- J65-3IT3

Vice Chairman. Fax 90" -165-3922
Transportation Committee

352 Front Street

JiF ItV Ketchikan. Alaska 99001

Resources Committee )71 223-8088

Western Legislative Forestry TasK Force Senator Robin L. Taylor Fax 90-m ;:j i)7i3

Sponsor Statement

Senate Bill 52

Senate Bill 52 is intended to seek theadvice of the voters
of Alaska on the controversial issue of capital punishment.

Passage of SB 52 will noi impose the death penalty in
Alaska. It simply places on the ballot  thequestion "Shall
the Alaska State Legislature enact a Jlaw providing for
capital punishment for murder in the first degree and
establishing procedures for the imposition of capital
punishment that are consistent with the United  States
Constitution as interpreted by the United States Supreme
Court?”

For years, opinion poll after opinion poll have reflected the
desire of the people of Alaska to have the death penalty
available as an option in this state. SB52 seeks to employ
the ultimate poll, that of the ballot box, in a non-binding
vote.

Given the option of a death penalty or life in prison without
parole, 555 Alaskans polled statewide in March of this
year, favored the death penalty by a 62% margin, with 35%
choosing life without parole. It 1s especially significant that
only 5% of the respondents said they were unsure.

Support for the death penalty crossed all demographics,
including  location, gender, age, party affiliation,
employment status and time in the community.

Distnct A;
Hvder « Ketchikan ¢ Kupreanot ¢« Meyers Chuck « Petersburg « Saxman ¢ Sitka « Wrar.gell



There are those who argue that the people of Alaska are
somehow unqualified to render advice on this issue. They
argue that the ballot question  itselfis too simplistic.

Alaska has one of the youngest, best educated and well
read populations in the nation. Judging from the campaign
already mounted against SB52, the organized groups
opposed to capital punishment most certainly will conduct a
more intensive campaign as November approaches.
Alaskans will vote based on information, not emotion.

Issues such as the cost and effectiveness of caBital
punishment will be part of any campaign on the bDballot
question and will need to be explored at length if the
voters advise the 20th Alaska Legislature to pursue this
issue.

For now, we are talking about placing an advisory vote on
the ballot, at a cost of $2,200.
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W hat Politicians Don't Say Abouttho High Costs
ofthe Death Penalty

Post-it' Fax Mole ~ 7id7L (paces”
@?. Im"  Fom
. o VP&
it E
e Fex "Whetheryou*refor it or against

it, | think thefact is that Oregon
simply can't afford it ”

—James Ellis,

ChiefCriminal Judge, Oregon

A Report by
The Death Penalty Information Center
Written by Richard C. Dieter, Executive Director
1606 20th Street, NW
Washington, DC 20009
(202) 347-2.531
October 1992
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Executive Summary

Across the country, police are
being laid off, prisoners are being
released early, the courts are
clogged, and crime continues to
rise. The economic recession has
caused cutbacks in the backbone of
the criminal justice system. In
Flonda, the budget crisis resulted
in the early release of 3,000
prisoners. In Texas, prisoners are
serving only 20% of their lime and
rearrests are common. Georgia is
laying off 900 correctional
personnel and New Jersey has had
to dismiss 500 police officers. Yet
these same states, and many others
like them, 3re pouring millions of
dollars into the death penalty with
no resultant reduction in crime

The exorbitant costs of capital
punishment are actually making
America less safe because badly
needed financial and legal
resources are being diverted from
effective cnme fighting strategies.
Before the Los Angeles riots, for
example, California had little
money for innovations like
community policing, but was
managing to spend an extra S90
million per year on capital
punishment. Texas, with over 300
people on death row, is spending
an estimated S2.3 million per case,
but its murder rate remains one of
the highest in the country.

The death penalty is escaping
the decisive cost-benefit analysis to
which every other program is being
put in times of austerity. Rather
than being posed as a single, but
costly, alternative in a spectrum of
approaches lo cnme. the death
penalty operates at the extremes of
political rhetoric. Candidates use
the death penally as a facile
solution to crime which allows
them to distinguish themselves by
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the toughness of their position
rather than its effectiveness.

The death penally is much more
expensive than its closest
alternative—life imprisonment with
no parole. Capital trials are longer
and more expensive at every step
than other murder trials. Pre-trial
motions, expert witness
investigations, jury selection, and
the necessity for two trials—one on
guilt and one on sentencing— make
capital cases extremely costly, even
before the appeals process begins.
Guilty pleas are almost unheard of
when the punishment is death In
addition, many of these trials result
in a life sentence rather than the
death penalty, so the state pays the
cost of Itfe imprisonment on top of
the expensive trial.

The high price of the death
penalty is often most keenly felt in
those counties responsible for both
the prosecution and defense of
capital defendants. A single trial
can mean near bankruptcy, tax
increases, and the laying off of vital
personnel. Trials costing a small
county SIO0.000 from unbudgeted
funds are common and some
officials have even gone to jail in
resisting payment.

Nevertheless, politicians from
prosecutors to presidents choose
symbol over substance in their
support of the death penally.
Campaign rhetoric becomes
legislative policy with no analysis of
whether the expense will produce
any good for the people. The death
penalty, in short, has been given a
free ndc The expansion of the
death penalty in America is on a
collision course with a shrinking
budget for crime prevention. It is
time for politicians and the public to
give this costly punishment a hard
look.
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“When politicians
offer voters the
death penalty as a
solution to
violence, the
people actually
become worse o ff
in theirfight
against crime.n

AGHRG 110

Introduction

Over two-thirds of the states
and the federal government have
installed an exorbitantly
expensive system of capital
punishment which has been a
failure by any measure of
effectiveness. Literally hundreds
of millions of dollars have
already been spent on d response
to crime which is calculated to be
carried out on a few people each
year and which has done nothing

to stem the rise in violent crime.

For years, candidates have
been using the death penalty to
portray themselves as tough on
crime. Butwhen politicians offer
voters the death penalty as a
solution to violence, the people
actually become worse off in
their fight against crime. The
public is left with fewer resources
and little discussion about proven
crime prevention programs which
could benefit their entire
community. In today’s depressed
economy, the criminal justice
system is breaking down for lack
of funds while states pour more
money into the black hole of
capital punishment expense.

Local governments often
bear the brunt of capital
punishment costs and are
particularly burdened. A single
death penalty trial can exhaust a
county’s resources. Politicians
singing the praises of the death
penalty rarely address the
question of whether a
government's resources might be
more effectively put to use in
other methods of fighting crime.
A million dollars spent pursuing
the execution of one defendant

FAXND 9072581261

could provide far more
effective long-term cnme
reduction: many additional
police officers; speedier trials;
or drug rehabilitation
programs. Instead, in today’s
political atmosphere,
politicians worry about
appearing soft on crime, even
if soft means espousing proven
methods of crime reduction.
Thus, there is little debate
about whether the death
penalty accomplishes any good
at all.

Meanwhile, (he death
penalty is reaching a critical
stage in America. No longer
isolated in the South, the death
penalty has become a national
phenomenon. There are more
people on death row than at
any lime in the nation’s
history. The list of states
actually carrying out
executions has giown to 20,
with 4 new states added this
year. The number of

executions in 1992 is likely to :;O
be the largest in 30 years and \3N
the costs of pursuing the death

penalty continue to mount. At

the same time, the United

States has parted company 3
from the other democratic o

countries of the world which
have largely abandoned capital

punishment.

In the 1990 elections,
politicians were particularly
blatant in their promotion of
the death penalty. It was
advanced at all levels of the
political process as an ansv/er
to crime and was used by
liberals and conservatives
alike. This year, the death
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The Financial Costs of
tiie Death Penalty

Death penalty cases are
much more expensive than other
criminal cases and cost more
than imprisonment for life with
no possibility of parole. In
California, capital trials arc six
times more costly than other
murder trials." A study in
Kansas indicated that a capital
trial costs S1 16,700 more than
an ordinary murder trial.2
Complex pre-tna! motions,
lengthy jury selections, and
expense} for expert witnesses are
all likel/ to add to the costs in
death penalty cases. The
irreversibility of the death
sentence requires courts to
follow heightened due process in
the preparation and course of the
trial. The separate sentencing
phase of the trial can take even
longer than the guilt or
innocence phase of the trial.
And defendants arc much more
likely to insist on a trial when
they are facing a possible death
sentence. After conviction, there
are constitutionally mandated
appeals which involve both

prosecution and defense costs.

Most of these costs occur in
every case for which capital
punishment is sought, regardless
of the outcome. Thus, the true
cost of the death penalty includes
all the added expenses of the
"unsuccessful" trials in which
the death penalty is sought but
not achieved. Moreover, ifa
defendant is convicted but not

given the death sentence, the

AHAE L10
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state will still incur the costs of
life imprisonment, in addition to

the increased trial expenses.

For the states Which employ
the dec'.h penalty, this luxury
comes at a high price. In Texas,
a death penalty case costs
taxpayers an average of $2.3
million, about three times the cost
of imprisoning someone in a
single cell at the highest security

level for 40 years.3 In F~Aonda, “The very notion

ofjustice in the
United Stales is
threatened by a
lack ofadequate
resources to
operate the very
system which has
protected our rights
for more than two
centuries

each execution is costing the state
53.2 million.4 In financially
strapped California, one report
estimated that the state could save
$90 million each year by
abolishing capital punishment.6
The New York Department of
Correctional Services estimated
that implementing the death
penalty would cost the state about

Si 18 million annually * -American Bar

Association

Tha Racasslon
and tha Daath Panalty

The effects of the present
financial crisis on the criminal
justice system vary widely, but
the common thread has been
cutbacks in critical areas. In a
report released in August of this
year, the American Bar
Association found that “the
justice system in many parts of
the United States is on the verge
of collapse due to inadequate
funding and unbalanced
funding." The report went on to
state that "the very notion of
justice in the United States is
threatened by a lack of adequate
resources to operate the very
system which has protected our
rights for more than two

centuries."7
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proposition that the death
penalty is a needed addition to
our arsenal of weapons lacks
credibility and is, as a sheer
matter of equity, morally
irresponsible. If this is really the
best we can do, then our public
value system is bankrupt and we
have truly lost our way."20

While state and national
politicians promote the death
penalty, the county government
is typically responsible for the
costs of prosecution and the
costs of the criminal trial. In
some cases, the county is also
responsible for the costs of
defending the indigent. Georgia,
Alabama and Arkansas, for
example, provide little or no
funding for indigent defense
from the state treasury.2l In
Lincoln County, Georgia,
citizens have had to face
repeated tax increases just 10
fund one capital case.

Even where the state
provides some of the money for
the counties to pursue the death
penalty, the burden on the county
can be crushing, California, for
example, was spending $10
million a year reimbursing
counties for expert witnesses,
investigators and other death-
penalty defense costs, plus $2
million more to help pay for the
overall cost of murder trials in
smaller counties. (Now, even
that reimbursement is being cut.)
But many financially strapped
smaller counties still could not
afford to prosecute the
complicated death-pcnalty ca’es.
Some small counties have only
one prosecutor with little or no

AHE LIO
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experience in death-penalty cases,
no investigators, and only a single
Superior Court judge.22

In Siena County, California
authorities had to cut police
services in 1988 to pick up the
tab of pursuing death penalty
prosecutions. The County’s
District Attorney, James Reichle.
complained, "If we didn’t have
to pay $500,000 a pop for
Sacramento’s murders, |'d have
an investigator and the sheriff
would have acouple of extra
deputies and we could do some
lasting good for Sierra County
law enforcement. The sewage
system at the courthouse is
failing, a bridge collapsed, there’s
no county library, no county
park, and we have volunteer fire
and volunteer search and rescue,"
The county’s auditor, Don
HemphilJ, said that if death
penalty expenses kept piling up,
the county would soon be broke.23
Just recently, Mr. Hemphill
indicated that another death
penalty case would likely require
the county to lay off 10 percent of
its police and sheriff force.24

In Imperial County,
California, the county supervisors
refused to pay the bill for the
defense of a man facing the death
penalty because the case would
bankrupt the county. The county
budget officer spent three days in
jail for refusing to pay the bill. A
judge reviewing the case took
away the county’s right to seek
the death penally, thus costing the
county the partial reimbursement
which the state provided for
capital cases. The County took
the challenge all the way to the
California Supreme Court and

Tw O W
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life ... Ithink maybe we have to
be satisfied with that as opposed
to spending $1 million to try and
get them executed.... | think we
could use (the money) better for
additional penitentiary space,
rehabilitation efforts, drug
rehabilitation, education, (and)
especially devote a lot of
attention to juveniles."31

Vincent Perini of the Texas
Bar Association, calls the death
penalty a "luxury": "There’s
some things that a modem
American city and state have got
to have. You have to have police
and fire and public safely
protection. You have to have a
criminal justice system. You do
not have to hav<- a death penalty.
The death penal‘y in criminal
justice is kind ol a luxury item.
It's an add-on; it’s an optional
item when you buv your criminal

justice vehicle."3*

Chief Criminal Judge, Janies
Ellis, came to a similar
conclusion in Oregon: "W hether
you’re for it or against it. | think
the fact is that Oregon simply
can’t afford it."33 James Exum.
Chief Justice of the North
Carolina Supreme Court, agrees:
"I think those of us involved in
prosecuting these (death penalty)
eases have this uneasy notion
that... these cases are very
time-consuming and very
troublesome and lake a lot ot
resources that might be better
spent on other kinds of crimes..

Efforts are under way in
both Congress and the Supreme
Court to reduce the avrnucs of
appeal available to death row
inmates. But most of the costs
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associated with the death penalty
occur at the trial level.34

W hatever effect cutting back on
the vvnt of habeas corpus may
have on the time from trial to
execution, it is not clear that the
changes will make the death
penalty any less expensive, and
they may result in the execution
of innocent people. W ith the
number of people on death row
growing each year, the overall
costs of the death penally are
likely to increase.

Some slate appeals courts arc
overwhelmed with dealh penalty
cases. The California Supreme
Court, for example, spends more
than halfits lime reviewing dealh
cases.33 The Florida Supreme
Court also spends about half its
lime on death penalty cases.36
Many governors spend a
significant percentage of their
time reviewing clemency petitions
and mote will face this task as
executions spread, As John
Dixon. Chief Justice (Retired) of
(he Louisiana Supreme Court,
said: "The people have a
constitutional right to the death
penalty and we'll do our best to
make it work rationally. But you
can sec what it’s doing. Capital
punishment is destroying the

system.”37

Altarnatlvai
for Ratfudng Crima

New York does not have the
death penalty. In the early 1980s,
the N.Y. State Defenders
Association conducted a study to
estimate how much the death
penalty would cost if it were to be
implemented in New York. Hie

estimates were that each case

FAXND 07531261
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punishment partially on the
grounds that it is a waste of
money better spent on other
areas of law enforcement and
incarceration.4 Attorney
General Scott Harshbargcr
agreed: “We need major
criminal justice and court reform
now to address the crisis in our
criminal justice system. The
death penalty, however, has no
place in this reform effort. It is
a simplistic, arbitrary,
misguided, ineffective and costly
response, cloaked in the guise of
a remedy to the brutalizing
violence that angers and

frustrates us all."4r

Compared to community
policing and other successful
programs, the dealh penalty, for
all its cost, appears to have no
effect oncnme. A New York
Times editorial noted recently
that the number of executions in
(his country "constituted less
than .001 percent of all
murderers ...
,000(K)4 percent of all violent

and were only

cnminals. Even if U.S.
executions were multiplied by a
factor of 10 they would still
constitute an infinitesimal
clement of criminal justice.”

The public seems to agree: only
13 percent of those who support
capital punishment believe it
deters cnme.4*

New York and
M assachusetts can be contrasted
with Texas which is the nation's
leader in the use of the death
penalty. Texas has the largest

AHE LIO

death row and has executed
almost twice as many people as
the next leading state. Houston
alone accounts for 10% of all
people executed in the United
States since 1976.49 Yet. the
murder rates in three of Texas'
major cities rank among the
nation’s top 25 cities. In all
three, Houston, Dallas and Fort
W orth, the number of murders

increased significantly last year.M

W herever the death penalty is
in pbee, it siphons off resources
which could be going to the front
line in the war against crime: to
police, to correctional systems,
and to neighborhood programs
which have proven effective.
Instead, these essential services
are repeatedly cut while the dealh
penalty continues to expand.
Politicians could address this
crisis, but, for the most part, they
either endorse executions or

remain silent.
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“Evenif U.S.
executions were
multiplied by a
factor of 10 they
would still
constitute an
infinitesimal
element of
criminaljustice.”

—few York Times
editorial, 1992
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Krprinied with permission of the Arkansas Democrat Gazette

centerpiece was an expansion of
the federal death periul'y to over
40 new crimes. Not to be
outdone, the Democrats endorsed
a bill allowing the death penalty
in over 50 new crimes. Despite
two years of debate and attempts
to expand the death penally even
further, the bill remains in
political gridlock. While the
bill's death penally provisions
and restrictions on federal
habeas corpus appeals have
received the most notice,
proposals for law enforcement,

prison construction, boot camps

and other crime fighting
provisions have received little
attention.

“What they mean
when they say
they're 'getting
tough’ is simply
(hat they are
talking tough. ”

Just prior to the last
presidential election in 1988, the
death penalty was also promoted
as a way of appearing lough on
drug cnme. Legislation was
passed imposing the death penalty
in drug-related murders but (hat
law has resulted in only SEVEN

—Franklin Zimring,
Earl Warren Legal

prosecutions and one death [nitxtute
sentence in almost four years.

Bush's bill is designed to have a

much broader application.

However, some parts of the

S
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Tilt Daath Penalty
In Statt Politics

The dealh penalty is almost
the exclusive function of the
states rai.icr than the federal
government. Itis not surprising,
then, that some of the most
blatant attempts at political
manipulation of the death
penalty have occurred on the

level of state politics.

Florida and Texas are two
states with the largest death rows
and most active execution
chambers. They were also the
scene of recent gubernatorial
races featuring candidates
boasting of their ability to secure
more executions than their
opponent. In 1990. Florida’s
Governor Bob Martinez
campaigned with background
shots of smirking serial killer
Ted Bundy, while reminding the
voters how many death warrants
he had signed. Martinez was
defeated by Democrat Lawton
Chiles who also favors the death
penalty.

Tha Tam Campaign: “Who
Can Kill tha Most Tt*a*n7”

The governor’s race in
Texas presented a variety of
candidates vying to demonstrate
their greater support of the death
penalty. As populist Democrat
Jim Hightower pul it, the race
boiled down to one issue: "Who

can kill the most Texans?"5’

Former governor Mark
W hite portrayed his toughness
by walking through a display of
large photos of the people
executed during his term.

Attorney General Jim Mattox
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insisted that he was the one who
should be given credit for the 32
executions carried out under his
watch. Meanwhile, the
Republican candidate, Clayton
Williams showed pictures of a
simulated kidnapping of young
children from a school yard and
then touted his backing of a
separate law to impose the death
penalty for killing children. His
ad ended with the slogan: "That’s
the way to make Texas great

again *«0

In the end, the campaigns
succeeded only in gaining
embarrassing notoricry for Texas
as Democrat Ann Richards
became the eventual winner.
Richards has continued Texas’
leadership in carrying out the
most executions of any state.
However, while Texas is
spending hundreds of millions of
dollars on the death penalty, itis
having to release other prisoners
early to avoid overcrowding.
Inmates serve only an average of
one-fifth of their sentences. In
Harris County (Houston),
arguably the death penalty capital
of the country, 67 percent of
those arrested are recidivists and
crime is the people’s number one

concern.9’

California Polities:
ACasa of Neglaet

California's 1990
gubernatorial race also involved
jockeying for the position of
"death penalty candidate."”
Dianne Feinstein was the most
outspoken, describing herself in
commercials as "the only
Democratic candidate for

governor in favor of the death
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repeatedly Cuomo’s 1990
Republican opponent, Pierce
Rinfret, built a campaign around
the death penalty but failed to
win voter support. Even fellow
Republican and dealh penalty
supporter Jack Kemp rejected

such blatant manipulation:

"He's running on the death
penalty for drug pushers. |
mean, goodness gTacious, if. ..
that's what politics has
descended into in the 1990s—
who can get to the far right on
the death penalty— it is a sad
day I don’t want to be in the
Republican Party of New York if
that’s all they can talk about, the
death penalty, am for the death
penalty, but tha pales in
significance to t le need for a
healthy economic and
opportunity-oriented state,
whether it is New York or the
state of the economy
nationally.”®

The New York legislature
has often come close to
overriding Cuomo’s veto.
Lately, however, that movement
has been losing steam. The
controversy demonstrates that
switching one’s allegiance on the
death penalty issue tojoin the
mamstream is not always a ticket
In the 1990
elections, three Assemblymen

to electoral success.

who once opposed the death
penalty, but who had lately
switched their votes, were all
defeated.” As a result, the vote
to override Cuomo's veto lost by
a larger margin in the next

session.

The New York Daily News,
long a supporter of the dealh

penalty with such subtle
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headlines as FRY HIM!, has
apparently become frustrated
with the political games-playing
surrounding the issue and now
rejects the death penalty, in an
editorial earlier this year, the

News took particular aim at those

pro-death penalty politicians who
vote against the alternative
sentence of life-without-parolc
because it would make their own

death penalty bill harder to pass:

"Why won’t the Legislature adopt

the obvious alternative— life
without parole? Because pols
would rather grandstand on the
death penalty. It is cheap
political expedience, not wise

public policy .”*70

The death penalty’s chief
proponent in the New York
Assembly, Vincent Graber from
Buffalo, acknowledged the kind
of manipulation the News
criticized. Craber admitted that
the life-wiihoui-parole bill was
rejected because it interfered with
the quest for capital punishment:
“This being an election year,"
in 1990, "I don’t

think the Senate is in the mood to

Graber said

go with mandatory life, no parole.

The death penalty would become
less of a campaign issue and |
don’t think they want to do
that."71

Rdlitics la Gitr Plicti
Politicians arc quick tj

capitalize on an opportunity to

promote the death penalty.

M assachusetts does no; have the

death penalty, bu. when Carol
Stuart, a young white, pregnant

woman, was brutally murdered in

1989, the city of Boston reacted

in angry shock. The media and

7 don7 want to be
in the Republican
Party of New York
if that's ail they
can talk about, the
death penalty. |
amfor the death
penalty, but that
pales in
significance to (he
needfor a healthy
economic and
opportunity-
oriented state,
whether it is New
York or the state of
the economy
nationally.”

—Jack Kemp,
Secretary nfHUD
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seek the de3th penalty.
However, he later allowed the
defendant to plead guilty in
exchange for a life sentence after
the defense proffered three
expert witnesses to testify that
his ethical violations should
disqualify him from retrying the
case. Bniey’s frustration at
having to take the plea was
summed up in his comment to
one of the defense attorneys:
"You’ve probably made me

unelectable."7®

In Kentucky, Commonwealth
Attorney Ernest Jasmin made a
name for himself by obtaining a
death sentence against the killer
of two teenagers from Trinity
High School. He then
campaigned as the Trinity
Prosecutor, taking ads in the
high school newspaper and
campaigning with one of the
victims’ parent3 frequently at his
Side.77

In Nebraska, attorney
general Don .Stenberg took the
unusual step of attaching a
personal letter to his Supreme
Court brief urging the execution
of Harold Otey, whom he
described as a "vicious killer"
who "still smirks at the family of
the victim...."7® W hile pushing
publicly for Otey’s death,
Stenberg also sat as one of three
decision makers at Otey’s
clemency hearing and two of his
staff presented gruesome details

of (he murder.

In sum, there has been a
steady stream of politicians
attempting to capitalize on the
death penalty issue in recent
years. Real solutions to crime

get overshadowed in the tough

AHKE LIO

talk of capital punishment. When
some of these politicians are
successful, the death penalty gets
implemented or expanded and the
people begin to pay the high
costs. Somewhere down die road
there may be an execution, but
the crime rate continues to
increase. Politicians do une
people a disservice by avoiding
the hard economic choices that
have to be made between the
death penalty and more credible

methods ofreducing violence.

Conclusion

The death penaltv is parading
through the streets of America as
if it were clothed in the finest
robes of criminal justice. Most
politicians applaud its finery;
others stare in silence, too timid
to proclaim that the emperor has
no clothes. Instead of confronting
the twin crises of the economy
and violence, politicians offer the
death penalty as if it were a
meaningful solution to crime. At
the same lime, more effective and
vital services to the community
are being sacrificed. Voters
should be told the truth about the
death penalty. They should
understand that there are
programs that do work in
reducing cnme, but the resources
to pay for such programs are
being diverted into show
executions. Being sensible about
crime is not being soft on crime.
Too much is at stake to allow
political manipulation to silence
the truth about the death penalty

in Amenca.
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EXECUTIVE SUMMARY

Regardless of how one views capital punishment philosophically, the real world application of
a policy where the state poisons human beings is too problematic, and ultimately too costly to
California taxpayers. This factis evident from a study limited to only the trial level application and
does not consider any aspect of the appeals process. O fcourse, even at the trial level there are ways
to make the death penalty cheaper, but looking at other states (particularly in the South), the cost
savings from employing substandard indigent defenders, for example, saves little and creates a
sentencing practice that routinely makes hideous mistakes.

The death penalty is acomplex public policy. To make sure it works in a socially acceptable
manner— that is. administered fairly with special safeguards to protect the innocent—is time
consuming, complicated and ultimately more expensive to the tax payer than life in prison without the
possibility of parole. This high price might be justified if it actually made California communities
safer from the threat of violentcrime, but there is virtually no evidence to support this claim. After
decades of extensive inquiry, moststudies either determine that there is no added deterrent effect to
the death penalty over life in prison without parole, or the statistical models are too crude to answer
the question.

Even with cumbersome, burdensome and expensive safeguards mandated by the U.S.
Supreme Court, the application of the death penalty is administered unfairly. Today, however, local
government cannot pay for even inadequate safeguards. W hile the Supreme Court mandated
procedural protections against bias in sentencing, it did not mandate the budget surpluses with which
loadminister them. Statistical evidence suggests that revenue-poor counties arc charging the dcatli
penalty less frequently than revenue-rich counties, presumably to avoid paying for the high cost of the
safeguards. Additionally, the high cost of the death penalty is putting an undue strain on counties
already cutting back on essential services such as fire and police protection.

Based on a study of data from the Los Angeles County Auditor-Controller, Los Angeles
County Superior Court, Los Angeles prosecuting and defense attorneys, the Los Angeles County Jail
and the Judicial Council, this study concludes that the enhanced cost of a death penally c; >cis at least
$1.2 million more than a comparable murder trial pursuing the alternative of life in pnson without
parole. These savings arc entirely at the trial level and do noteven consider the cost to county
taxpayers as they pay for the mandatory state supreme court appeals and potential federal appeals. At
this cost, the county of Los Angeles could write a check to the state department of corrections for the
cost of 40 years of confinementina maximum security prison, pay for a full murder trial with special
circumstances and still save nearly $1 million in scarce public resources by not pursuing a single

death penalty trial.
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This study is in two parts. Part | is a general overview of the Issue of cost in administering
the death penalty, focusing primarily on the local county level. It also arrives at a per case
cost figure based on data from Los Angeles County. Part 0 contains recommendations on
how to use the information in Part | in Death Penalty Focuslongoing campaign to abolish

capital punishment in California.

PARTI
When all is said and done, there can be no doubt that it costs more to execute a

man than keep hint in prison for life.
—Justice Thurgood Marshalll

Section |: introduction
Philosophical maxims, moral absolutes and politically-charged rhetoric characterize the
debate over the death penalty. Talking a human life is ominous and perilous and requires
tliis level of discussion. But while these arguments are cast back and forth in the great halls
of policy making, the squeaky wheels of an under-funded and overburdened county-levcl
bureaucracy chum out death sentences unfairly.
Whether or not capital defendants live or die has more to do with their race and status,
the race and status of the victim and increasingly, whether or not they commita cnme in a
revenue-rich county. The death penalty is a complex and costly sentence; so costly in fact
that other essential services are often sacrificed to pursue it. Consider the following
examples:
» "If we didn't have to pay $500,000 a pop for Sacramento’s murders," Sierra
County's District Attorney said, "I'd have an investigator and the Sheriff
would have a couple of extra deputies and we could do some lasting good for
Sierra County law enforcement." After a murder wave struck this area in 1988,
Sierra County spent millions of dollars on several lengthy dcath-penalty trials

This overburdening cost forced them to leave uafillcd a vacancy in the already
understaffed Sheriffs Department during a time when the county's crime rate

was on the rise.2

1 Furnuin v, Georgia 408 U.S. 238, (1972), p 357-8
2 Magagnini, Stephen. "Sierra County robs police to pay lawyers" Sacramento Bet Monday M.tu h 28. 1988
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» Yolo County is struggling to keep its courts open because of the financial strain
created by death penalty cases.3

» A prosecutor in Polk County, Florida finds it must make a choice between
pursuing a modem fire engine or prosecuting a death penalty case. The County
Commission won out. The County got a new fire engine and the DA charged
the murder defendant with life in prison.4

To make sure it works in a socially acceptable manner—that is, administered fairly with
special safeguards to protect the innocent—is time consuming, complicated and ultimately
more expensive to the tax payer than life in prison without the possibility of parole. Like
so many other tilings, approving of the popular idea of capital punishment is much different
from understanding the multitude of problems with actually gassing and poisoning human
beings on behalf of the state.5 With significant experience in administering (lie death
penalty, retired Chief Justice of the Louisiana Supreme Court, John Dixon, clearly
identifies the dichotomy between its theory and practice: "The people have a right to the
death penalty and we’ll do our best to make it work rationally. But you can see what it's

doing. Capital punishment is destroying the system."6

Section |l: Cocklesonthebrfakhgpoint, can theyafpordtnedeathpenalty?
Beginning with the fiscal year July 1, 1993 California’s 58 counties will suffera 52.6
billion reduction in their share of propcrty-tax revenue. Only last year, the counties look a
$ 1.3 billion cut in these revenues.7 Cuts of this magnitude arc affecting county programs

in health, welfare and public protection. Lassen County offers a good example of how the

3 "Yolo Scrambles to Cope with Strained Courts,” Sacramento Bee. November 22, 1989

4 Interview with Michael Radalet, University of Florida professor and co-author of In Spite o fInnocence (Apnl
30. 1993).

5 Support for capital punishment in California is seemingly high. Nearly 80 percent of respondents to a Field
poll approved of the death penalty. Field Poll cited in Leary, Mary Ellen, “The LWOP Alternative. Public
Favors Life in Prison as the Ultimate Sanction,” Los Angeles Daily Journal, April 24, 1992, p 3

6 Kaplan, D., "Death Mill, USA," The National Law Journal. May 9, 1989, p, 40.

1The 1993-9J Budget: Perspectives and Issues, "Making Government Make Sense," (Saerarncnio, CA
Legislative Analvsts Office, 1993).
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state is becoming a less safe place due to severe and now chronic budget shortfalls. Sheriff
1Ron Jarrel talks about how he has lost four deputy sheriffs that once helped patrol the

county's 1,800 miles of road. People demand to know why it takes so long for law
enforcement to reach a crime scene and "l refer them to our emaciated public service
delivery system,"” he said. "I think the safety of the community has been diminished over
the last few years because of the inability of government to fund law enforcement at a level
I would consider appropriate,” Jarrel said.8

The lack of revenue from property taxes, cost shifting from the state to counties, the
rising cost of county-funded but state-mandated programs arc creating a fiscal crisis for
counties. On this front, the near future holds no promise. “What we’re going to do to the
counties is horrible," said Ann Maitland, a consultant with the California Senate Revenue
and Tax Committee. “Its only a question of how horrible."9

In asurvey of county administrators and city officials, a San Francisco Chronicle
article summarized their common response with the conclusion that any further cuts to an
already bare boucs operation “will crush services that people want and damage the stale's
well being."10 A similar response can be found by local government in Southern
California. "What is going on in Sacramento amounts to guerrilla warfare," said San Diego
County Supervisor Susan Golding. "They have pitted counties against cities, against
schools against special districts in a battle to see whose ox will be gored more deeply."11
This kind of budget meltdown has many casualties, but maybe none more tragic than the
future victims of violent crime. The Los Angeles Times reports that the on-gomg cuts will
vary from county to county, "but the officials from Ventura to San Diego are predicting
layoffs of deputy sheriffs and deputy district attorneys, jail closures, fewer operating hours

for courts, longer response times to crimes and fewer prosecutions.” Riverside County

8 Swatd, Susan, San Francisco Chronicle, March 15, 1993, p. 1

9 Ann Maitland, presentation at the Graduate School of Public Policy, Spring Conference. April 17, 1993

10 Sward, Susan,‘ Counties Leatfn True Meaning o f'Dire': Impaci of Prop 13 finally hits home-and there's
no help in sight,"” San Francisco Chronicle, March 15, 1993, p. 2.

11 Miller. Joanna, “Counties Brace for Cuts in Police and Other Services," Los Angeles Times, Scpicmba 1
1992, Washington Edition, B4.
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District Attorney Grover Trask said, “The public doesn't seem to have a heightened sense
of urgency about this yet, and | don't think they ever will—until they become victims

themselves."12

Revenue constraints imposed by Proposition 13 and the difficulties in getting voter and
state approval to raise taxes leave the counties two options: 1) to the extent possible,
reduce demand on state-mandated programs (such as the death penalty), and 2) reduce cr
eliminate services. Support for the death penalty is no longerjust a philosophical question;
the real questions facing Californians today are: 1) arc we, or are our courts, willing to
allow a death penalty tliat is not administered uniformly?, and 2) if we do agree with the
death penalty, what services are we willing to forego to pay for it?

Whether or not to have a death penalty is a decision for the state, but the cost of
implementation falls largely on the counties where the cases axe tried. Counties are
responsible for the prosecution, the indigent defensel3 court and incarceration costs.14 As
acompromise between pro and anti-death penalty factions when the capital punishment was
reintroduced to California in 1977, the state agreed to defray some of the cost of the death
cases by paying for expert witnesses and investigators for indigent defenders. The state
abandoned this $19 million-a-year commitment, however, in 1990.13

Some might argue that die money saved by not using of the death penalty is small when

compared to the budget for the entire criminal justice system. But cveq this relatively small

12 Ibid.

13 Approximately 98 percent of capital defendants are indigents according to the Legal Tracking Project of
Death Penalty Focus. The Legal Tracking Project monitors capital cases statewide.

14 The high cost o f one capital case prompted the Imperial County Board of Supervisors to refuse payment ot
defense costs. The county budget officer spent three days in jail for refusing to pay the bill. He claimed it
would bankrupt the County. (Corenevsky v. Superior Court of Imperial County, 682,2d 360 (CA 1984),
Marquis, Joshua, “Lawyers, County Battle Over Funds For El Centro Trial," Lot Angeles Daily Journal,
Thursday January 13, 1983.

15 The cost of this relatively small program totaled $70 million over its 13-ycar existence (source Office of the
State Controller, see exhibit 3). Several counties are contesting the state's actions (By a 3-2 vote, die
Commission on State Mandates refused Los Angeles County's appeal to have its expert and investigator
costs reimbursed by the stale. Los Angeles County is now litigating the issue in Superior Court (Interview
with Dr. ljeomuri |IOtye, the SB90 coordinator in the Los Angetcs County Auditor-ControHer Office. Orange
County is also suing the state over the same funds, and Marin County has refused to pay the state $100,000
it was given for capital cases. (Lichtblau, Eric, "County to Sue for Defending Capital Cases." Las Angeles
Times. OC edition, March 13, 1993.)
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amount is having a major impact on decisions being made at the county level. Increasingly
decisions are made on the margin, frequently forcing the counties to choose between laying
off a deputy sheriff or forgoing a reliable fnc engine, and pursuing costly capital trials.

A 1990 American Bar Association report on (his subject concluded: "the justice system
in many parts of the United States is on (he verge of collapse due to inadequate funding and
unbalanced funding.... the very notion of justice in the United States is threatened by a lack
of adequate resources to operate the system which has protected our rights for more than
two centuries.” 16 Without adequate funding, the current legal and philosophical

justifications for the death penalty arc moot.17

Fiscal Crisis For the foreseeable Future
In an era of growing revenues, Californians might have thought they had the luxuiy of
Spending money on programs that were not cost-effective but that provided some emotional
or symbolic satisfaction. But this is not an era of growing revenues. The continuing
recession in California, combined with increasing costs for non-discretionary programs, is
creating a growing deficit between governmental revenues and expenditures. A Legislative
Analyst's Office Policy Brief reports that
...the annual operating shortfall becomes progressively larger after 1992-93.
This projection is based on an extrapolation of our baseline spending estimates
and our estimate of the revenues that would be generated by sustained moderate
economic growth through 1995-96. The particularly rapid widening of the

annual shortfall in 1992-93 and 1993-94 has two causes. First, several major
revenue enhancements adopted to resolve the 1991 -92 budget gap are either

16 Funding the Ju.ttice System: A Call to Action, A Report by the American Bar Association, August 1992,

at ii, p. 3.

17 “ Supreme Court Justice Blactanun was among the dissenters when the Court struck down state death penalty

lawr in Furman v. Georgia twenty years ago. In Sawyer v. Whitley, Justice Bakkmun suggested that this
position

has always rested on an understanding that certain procedural safeguards, chief among them

the federaljudiciary’s power to reach and correct claims o f constitutional error on federal

habeas review, would ensure that death sentences arc fairly imposed."
‘Today." he said, “I wonder what is left of that premise underlying my acceptanccof the death penalty." Ho
concluded, 'The more the Court constiaints the federal courts’ power to reach the constitutional claims of
those sentenced to death, the more the Court undetmines the very legitimacy of capital punishment itself "
(Quoted from "Death, Politics, and the Supreme Courts," a speech by Gerald I'elmen, Dean. S.inu Clara
University School of Law)
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one-time or temporary in nat"-c.... rhe second reason for die rapidly giowing
shortfall is that baseline spending increases sharply in 1993-94.

After 1993-94, the operating shortfall continues to widen, but not as rapidly as
before. This is due to the ongoing disparity between the rats of anoual baseline
spending growth and the rate of revenue growth (about 9 percent for spending,
versus our estimated 7 percent growth rate.) Our revenue projections anticipate
that economic and revenue growth ia the 1990s wil> be somewhat slower than
in the 1980s. Spending, however, grows more rapidly than revenues....[But]
even with some spending restraint, the budget problem still persists.18
Most of the baseline spending increases mentioned in this report arc non-discretionary
spending in areas such as health, welfare, education and the criminal justice system
In addition to the structural problems outlined above, California faces further poor
revenue prospects in terms of its changing economy and demographic trends. Current job
growth in California is primarily in low pay industries and positions. Consequently, the
California Office of State Fmance predicts that per capita income in the state wilt slide
relative to the nation.19 This fact negatively impacts both the state’s revenue generating
capacity and demands on public services. Compounding this trend is the changing profile
of the state's citizenry. The California Department of Finance predicts that a relatively high
birth rate and net immigration into the state will significantly reduce the number of
“taxpayers, mainly those in the 18 to 64 age group™ in relation to "tax receivers, the
majority of whom are younger or older.”20 Supporting this hypothesis, a California
Commission on State Finance report predicts that "caseloads in K-12 education, health and
welfare...will continue to grow faster than the state's general population."2L
This revenue shortfall is particularly harsh on the counties. Counties cannot increase

property taxes and must have voter approval to increase other taxes. Even when voters

approve of a tax increase, they are not sure wltether or not they can implement it. Counties

B Rabovsky, Dan. "The State's Fiscal Problem." (Sacramento. CA: Legislative Analysts Office. 1991), pp 5-
6.

19 1991 Annual Long Term Central Fund Forecast, (Sacramento, CA: California Commission on State
Finance, 199!), p. 10.

20 california Department of Finance, Long Term Outlook, as quoted by John Hud/.ik. "Financing and
Managing the Finances of the California Court System' Alternative Futures,” 2020 Project. Made
available by the Administrative Office of the Courts.

2 1991 Annual Long Term General Fund Forecast, p 29.
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must go through the difficult process of gaining legislature approval to collect any new
fax 22 The Legislative Analyst's Office reports (hat struggling to meet state-mandated
programs is a wider phenomenon than popularly understood:
Contrary to widespread belief, low fiscal capacity is not confined to the small
rural counties; a number of large counties arc also characterized by low or
declining fiscal capacity. While the specific contributing factors vary from

county to county, low capacity counties generally experience some combination
of limited revenue, low growth in reveuue, and/or high or increasing costfor

state-required programs (italics added).23

Statewide, the cost of state-required programs grew from approximately 50 percent of the
general purpose revenues in 1984-85 to 55 percent by 1987-88. In this period, the costs of
state-required programs increased 40 percent, while revenue grew only at 26 percent.24

Sagging revenues and rising costs of slate-mandated programs leave the counties few
alternatives other than to cut programs and budgets in police and sheriff departments, fire,
safety, infrastructure, welfare and education. While these cuts may be unavoidable in any
case, less cutting will certainly be necessary if local prosecutors stop pursuing the death
penalty in place of the alternative of life in prison without parole.

Ironically, many Americans consider the death sentence to be a cost saving measure. In
a U.S. Department of Justice survey, nearly one out of ten respondents favored the death
penalty because it would save taxpayers money.25 Contrary to tliis popularly held opinion,
this study demonstrates that a local district attorney's decision to pursue the death penally
quadruples26 the cost of tire trial to county taxpayers. Depending on the number of capital
cases in a county, the savings of pursuing Life in Prison rather than death can be dramatic.
Based on an analysis of data from the Los Angeles County Auditor-Contioller. Los
Angeles County Superior Court, Los Angeles prosecuting and defense attorneys, the Ix>s
Ann Maitland.
Major Issues Facing the LegisUuure, "Variations in Couniy Fiscal Capacity(Sacramento. CA: Legislative
Analysts Office. 1991). p. 332.
Major Issurs. p 326.

U S Department of Justice. Sourcebook of Criminal Justice Statistics™ 1954). p. 2/8
See Append!* B for a more complete explanation of this figure
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Angeles County Jail and the Judicial Council, this study conclude£that the enhanced cost
of a death penalty case is at least $1.25 million more than comparable murder case with a
sentence of life in prison without parole.27 These savings ate entirely at the trial level and
do not even count in the cost to county taxpayers as they share the burden with other

California citizens for the mandatory state supreme court appeals and potential federal

It is unfortunate that something as serious as taking a person's life should be relegated
to a debate over dollars and cents. However, the economics underlay much of the death
penalty controversy. If (lie state chooses to execute, there must be a financial commitment
to guarantee that the penalty is administered fairly. Moreover, California counties arc
making the same life and death calculations when they cut the budgets of their emergency
response services. Cities and counties are abandoning a preventative stance toward future
victims of violent crime by limiting police forces and gutting crime prevention programs.
"As a general rule, when (local law enforcement] agencies have to cut back, crime
prevention is the fust to go," said Nancy Lions in the Attorney General's Crime Prevention
Office.23 In an era of dwindling resources, choosing to support the death penally

necessarily means either to not fund, or under-fund other potentially life saving programs.

Section Ill: WhatDo We Getfgr WhatWe Pay?
"Death is different" according to the U.S. Supreme Court. Since the punishment is

unique in its "severity" and its "irrevocability," the Court insists on substantial safeguards

to prevent executing innocents, and imposing the penalty in a "capricious" and "freakish"

manner.29 Capital punishment requires much more time from lawyers and judges. This

27 Appendix B.

2®Interview with Nancy Lions. 597 million was cot from the budgets of local law enforcement in last year's
State Budget (Interview with Debbie Vinning, Director of the California State Department of Justice,
Community Crime Resistance Program

29 The quoted phrases come from two cases: Gardner v. Florida 430 U.S. 349 (1977) and Fumtan vj.
Georgia. 408 U S 238 (1972). In Gardner the Justices wrote;
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high price might be justified if it actually made California communities safer from violent
crime, but thcre is virtually no evidence to support this claim.30 After decades of extensive
inquiry, most studies fall into two groups. The overwhelming majority of studies indicate
that there is no discernible difference in the deterrent effect of the death penalty and life m
prison.31 The second group of studies concludes that statistical models arc inadequate to
determine any effect whatever. For example, Isaac Ehrlich's study was the first to use
ordinary least-squarcs analysis of cross-section data to determine that the death penalty
actually deterred murderers. Using precisely the same statistical techniques as Fhrlich.
Peter Passed published a study six months later that concluded with this statement: "Wc
know of no reasonable way of interpreting the cross-section data that would lend support to
die deterrence hypodicsis."32

A long tradition of social scientist and criminologist studies33 buttress 'A widi reams of
«anecdotal evidence from prison wardens, chaplains, psychratnsts and convicted murderers
convinced most social scientists to agree with what Thoreten Sellin has called die
"inevitable" conclusion that capital punishment docs not deter murder.34 The Sellin studies
conducted in die United States in 1962, 1967, and 1980 determined that die death penally

has no deterrent effect35 Inthe 1970s, however, more complex econometric studies

“...(Flive Members of the Court hive now expressly recognized that death is a different kind of
punishment from any other which may be imposed in this country. From the point of view of ibe
defendant, it is different in both in reverity and its finality. Fiom the point of view of rocicty. die
action of the sovereign in taking the life of one of its citizens also differs dramatically from any other
legitimate rtate action. It is of vital importance to the defendant and to the commumly that any
decision to impose the death sentence be. and appear to be, based on ic-v.on rather than caprire or
emotion. {Gardner, p. 357)

30 Pelerson and Bailey. "Murder and Capital Punishment in the United States." Criminal Imw in Action 435
(ed Chambis) (2nd ed.. 1984) and; Lempcrt, “The Effects of Executions on Homicides- A New 100k on
an Old Light". 29 Crime and Delinquency 88 (1983).

31 Fox and Radalet, "Prrsistent Plaws in Fxooomctric Studies of the Deterrent Effect of the Death Pcnaliw." 21
Layola ljow Review 29 (1989).

32 Porst. Brian, “Capital Punishment And Deterrence: Conflicting Evidence?' 74 The Journal of Criminal

Law A Criminology 928 (1983)

33 No simple criminology textbook publitlied in this century up to tive 1970s challenged the claim that tlic
death penalty was not adeterrent (Bailey. William. “Disaggregation in Deterrence »nd Death Tenaliy
Research- The Case of Murder in Chicago." 77vr Journal of Criminal Low Criminology. *ol 7a. No J.
1983. p. 828)

34 Bailey, p 827.

35 Sellin, Thorsten, The Penalty of Death, (Bevcily Hills. CA. Sage Publications, 19F.0), pp. 75 8b
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focused on the deterrence questions using the tools of multiple regression analysis. Of the
20 studies of this type (from 1975 - 1980),36 only two widely discredited studies,
concluded that the death penalty was a deterrent (see note below).37

Some evidence even suggests that executions increase the number of homicides. One
study showed that within one month of every execution in New York since 1930 there
were 2-3 more murders than the murder rate predicted, possibly due to a "brutalizing

effect” state sponsored killing encourages 38 Perhaps George Bernard Shaw was right

36 Baily cites: (Cross-sectional examinations of state execution and murder rates for selected years) Baily, “A
Multivariate Cross-Sectional Analysis of the Detenent Effect of the Death Penalty, 69 Sociology and
Sociology Research 183 (1980); Bailey, “Imprisonment v. The Dealh Penalty as a Deterrent to Murder. 1
Law and Human Behavior 239 (1977); Black and Orsagh, "New Evidence on the Efficacy of Sanctions as
Dcleuent to Homicide," 58 Social Science Quarterly 616 (1978); Ehriich, “Capital Punishment and
Deterrence: Some Further Thoughts and Additional Evidence," 85 Journal ofPolitical Economics 741
(1977); Forst, ‘The Deterrent Effect of Capital Punishment: A Cross-State Analysis of the 1960s." 61
Minnesota Law Review 743 (1977); Klock. "Capital Punishment. Gun Ownership, and Homicide," b4
American Journal ofSociology 882 (1979); Passed, The Deterrent Effect of the Death Penalty A
Statistical Test." 28 Stafford Law Review 61 (1975).

(Time Scries analyses of the relationship between execution and murder rates at either the national or state
Icvell, Bailey. ‘The Deterrent Effect of the Dealh Penalty: An Extended Time-Saies Analysis, 10 Omega
235 (1979-1980); Bailey,'The Detenent Effect of the D «th Penalty for Murder in Ohio: A Time Series
Analysis," 28 Cleveland Stale lvaw Review 51 (1979); Bailey. "Deterrent Effect of the Death Penalty for
Mutder in California," 52 Southern California Law Review 743 (1979); Bailey, "Deterrence and the Death
Penalty for Murder in Oregon," 16 WilUimette Law Review 51 (1979); Bailey, “An Analysis ot the
Detenent Effect of the Death Penalty in North Carolina,” 10 North Carolina Can Law Journal 29 (1978);
Bailey, "Deterrence and the Dealh Penalty for Murder in Utah: A Time Series Analysis, 5 Journal of
Contemporary Law 1(1978); Bowers and Pierce, "Deterrence of Brutalization: What Is tire Effect of
Executions?". 26 Crime and Delinquency 453 (1980); Bowen and Pierce, ‘The Dlusion of Deterrence in
Isaac Ehriicbh's Research on Capital Punishment." 85 Yale Law Journal 187 (1975); King, "The Brutalizing
Effect; Executions Publicity and the Incidence of Homicide in South Carolina," 57 Social Forces 683
(1978); Klein, Forsi and Filatov, ‘The Detenent Effect of Capital Punishment: An Assessment of (be
Estimates,” Deterrence and Incapacitation: Estimating die Effects ofCriminal Sanctions on Cnme
Rates{A. Blumstein, J. Cohen and D. Nagin eds. 1978); Passell and Taylor. ‘The Detenent Effect of
Capital Punishment: Another View," 67 American Economics Review 445 (1977); W. Bowers and G.
Picicc, "Deterrence. Brutalization or Nonsense?’ (1975) (unpublished manuscript); Yunket, “Is die Death
Penalty a Deterrent to Homicide? Some Tune Series Evidence." 5 Journal of Behavioral Economics 45
(19786).

37 Forst, Brian. “Capital Punishment and Deterrence. Conflicting Evidence?’ The Journalof Cnmmal law A
Criminology, vol. 74. No. 3, 1983. p 927. Critique* include: Bower* and Pierce, ‘The lllusion of
Deterrence in Isaac Ehrlich’s Research on Capital Punishment." 83 Yale law Journal 18 7(1975).
Friedman, "the Use of Multiple Regression Analysis to Test for a Deterrent Effect of Capital Punishment
Prospects and Problems, | Criminology Review Yearbook 61 (S Mcxunger and Z Burner eds 1979).
Glaser, “Capital Punishment-Drterrrnt ot Stimulus to Mutder? Our Unexamined Deaths and Penalties. 10
U Tol. Law Review 317 (1978); Klein, Foist and Filatov.‘The Detenent Effect of Capital Punishment
An Assessment of the Estimales," Deterrence and Incapacitation: Estimating the Effects of Cnmmal
Sanctions on Crime Rates(A. Blumstein, J. Cohen and D. Nagin eds. 1978); Passell and Taylor. ‘The
Deterrent EfTect of Capital Punishment: Another View," 67 American Economics Review 445 (1977)

3* William J. Bowers, with G R Pierce and J.F McDevitt. legal Homicide D'ath as Punishment in
America. !tI(rl 1992 (1984) pp 271-335 and WJ. bowen. Tbh* Effect of Executions is Rni'ahrauon. not
Delenrnee,". in K C Haas and | A fnciardi (eds ). Adjudicating Death (1989), pp 49-89



NY 3% R 2013  AGKELO FAXND 9072381201

when he wrote "It is the deed that teaches, not the name we give it. Murder and Capital
Punishment arc not opposites that cancel each other, but similars that breed their kind."39

Evidence of the death penalty's lack of deterrence played prominently in die debate, and
ultimate abolition of the death penalty in many countries. The British Royal Commission
on Capital Punishment analyzed statistics from seven European and three non-European
countries, reporting that no evidence linked abolition of the death penalty lo increased
homicide rates.40 The 1988 Report to die United Natioos Committee on Crime Prevention
and Control, a detailed international study, found that all of its documented research "has
failed to provide scientific proof that execudons have a greater deterrent effect than life
imprisonment."4* In 1986, ten years after the aboliuon of the death penalty, die homicide
rate in Canada was lower than it had been at an) time in the previous fifteen years. The
sharp decline in the murder rate was a potent argument used by the Canadian Prime

Minister to defeat the movement to re institute capital punishment there/*2

Section IV: why IrCoststo Execute

iheM aktigoftheM odernD caw Penalty

39

The number of recorded executions in California peaked during the 1935-39 period
with 57 execudons. Executions fluctuated in a downward trend until Aaron Mitchel, the
last Californian to be executed before recent times, was put to death in 1967 By die late
1960s, public opinion was evenly split on the efficacy of the death penalty and it had gone

unused as a sentence from 1967 until 1972 when the Supreme Court in (he Funnan \s.

Bur, Alu\, Victorian Stage Pulpiteer: Bema/dShaw's Crusade, (Athens. GA Univmily of GA Picss,
1974). p 36

40 "Report on Capital PonishmenC’ The British Royal Commission on Capital Punishment. (London: Home

41

Office Printing Division, 1953), introduction
Human Rights and the Umir-d Nitions Committee on Cnme Prevention and Control." Annals of the
American Acruiemy of Polilictd Science, 1989. volume 506, p 68-84

42 Roger Hood. The Death Penalty. A World Wide Perspective : A Report to the United Nations Committee

on Crime Prevention and Control (Oxford: Clarendon Press, 1989), p 125.



NY 3B R 013 AGOKE 110 FAXND 07281261

Georgia decision virtually eliminated capital punishment as it was then administered.43 The
decline in executions, which began in the 1940s, and the hiatus in executions from 1967 to
1976 was the result of a number of social forces. There were the growing doubts about the
morality of capital punishment; much of Western Europe had set an example by abandoning
the death penalty; empirical evidence undermined the belief that capital punisliment was
effective as a deterrent; and empirical evidence revealed the racially discriminatory
imposition of the death penalty.44

lu (he face of this trend, a backlash of increasing support for capital punisliment
exploded in the late 1960s and early 1970s. Again a number or factors have been attributed
to tliis turnaround. Among the explanations is the frustration over the dramatic increase in
violent crime. The murder rate in tire U.S. doubled from 1962 to 1972.45 From 1960 to
1966, when the population grew by less than 10 percent, the number of total crimes giew
by more than 60 percent; from 1966 to 1971, the number of crimes grew again by 83
percent.46 In addition, American society was undergoing tumultuous social change. In die
late 1960s, many majority white Americans resisted this advance on what they viewer*, as
the status quo and began supporting “tough on crime” conservatives in public office.
Liberalism in politics and the courts came to connote, for key voters, the favoring of blacks
over whites and permissiveness towards drug abuse, illegitimacy, welfare fraud, street
crime, gay rights, pciccived anti-Americanism, and open rebellion among the nation’s
youth.47 Against this backdrop, the Supreme Court outlawed the death penalty as it was

then administered. The ban was not complete, however, and ultimately gave way to a

43 Dcdau, Hugo Adam, editor, The Death Penalty in America, 3rd ed. (New York: Oxford University Press.
1982) p 23 and 63

44 Ucdau, pp. 24-25

45 Holding, Reynolds, "Death Penally Returns lo U.S., Bul Olher Countries Spurn It" San Francisco
Chronicle. April 13. 1992.

46 Thomas Byrne Fdsall with Mary D Edsall. Chain Reaction: The Impact of Ksi&JUIdiU-JfliLTaACi un
American Politics (New York; W W Norton & Company. 1991), p 31

47 Edsall and Edsall. p 9
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rising chorus for harsher criminal punishments. Opinion polls show that by 1971, support
for capital punishment grew to 60 percent while opposition shrank to 35 percent48
The hiatus of executions was not the result of a complete ban on capital punisliment
by the Supreme Court. As stated in the discussion on Furman, the Court held that the
arbitrary and capricious application of the death penalty was in violation of tiie
Constitutional protection against cruel and unusual punishment,49 Justice Stewan
explained:
These death sentences arc cruel and unusual in the sane way that being struck
by lightening is cruel and unusual. For. of all the peop'.e -onviclcd of rapes and
murder in 1967 and 1968, many just as reprehensible as these, the petitioners
are among a capriciously selected random handful upon whom the sentence of
death his been imposed.50
It was not the act of state executions that troubled the Justices. It was how those
executions were carried out In the post-Furman world, the death penalty was not illegal,
just the arbitrary application of it If the death penalty could be administered fairly it would
not violate the Constitutional protection against “cruel and unusual punishment,” 5L
The “tough on crime" conservatives seized on this loop hole and four years later
proposed u guided sentencing scheme that could moet the rigors of the Super Due Process
requirements laid down in Furman, In 1976, the Gregg vs. Georgia decision set the
groundwork for how the death penalty might be reinstated without violating tire Eighth or
Mth Amendments. Again, the following guidelines were intended to guard against
wrongful and biased sentencing practices.

 Juries must be given clear guidelines on sentencing, which result in explicit
provisions for what constitutes aggravating and mitigating circumstances.

« Defendants must have a dual trial—one to establish guilt or innocence and if
guilty a second trial to determine whether or not they would get die dealh
penalty.

48 Toll conducted by Uic National Opinion Research Center, cited in Hedau, p. 86
49 Fumen s Georgia, 408 U.S. 238 (1972).
5 Fumen s (Terria 408 U.S. 238 (1972).

51 Cipht Amendment to the federal Constitution.
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« Defendants sentenced to death are granted oversight protection in an automatic
appeal to the slate supreme court.52
By following these guidelines, any slate could re-imposc die death penalty without
violating a defendant's federally-protected rights.

In J977, (lie California Legislature enacted a discretionary death penalty statute.53 The
new law expanded the factors which must be considered by the trier of fact in determining
if the death penalty was appropriate. The 1977 law, however, ushered in the era of
“guided discretionary" procedures as outlined in the Gregg case. California, following the
federal lead, enacted a death sentencing system with the following characteristics. The jury
is terbe guided by a “narrowed" number of special circumstances that allow for the dealh
sentence. As called for in Gregg, the trial is bifurcated, with the samejury considering the
question of guilt in the fust phase and penalty in the second. During the penalty phase, the
defendant introduces to the jury any evidence that might mitigate his or her penalty. The
prosecution then can challenge this mitigating evidence and introduce aggravating evidence,
such as the impact of lire crime oa the victim's family or community. A trial judge reviews
die verdict independently to determine if it is supported by the evidence. The State
Supreme Court also reviews all death penalty decisions to determine whether or not dealh is
the appropriate sentence. Publicly-funded counsel is provided to virtually all capital
defendants because so few can provide this exorbitantly expensive service for

themselves.5%4

SECTION V: WHATARE WE PROTECTING AGAINST, ISSUES OF BIAS AND INNOCENCE
Ability to pay influences every issue that makes the death penalty profoundly unfair in

its application. Today there are many people who oppose the dealh penally because

52 Cress VS Georgia, 428 U S. 206-7 (197C)

'3 Chapter 316, Statutes of 1977

vt These precautions art explained in County of lo t Angeles, Test Claim for Defense oflInJigenU Charged in
Capital Ca.tr! Uruler Section 937 9 ofthe California Peruil Code, June 17. 1992
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innocent people are killed. Others oppose it because it discriminates against racial
minorities. Still others object because the wealthy, with access to the best legal talent, are
rarely executed. And while these are problems today, as indicated in the previous
discussion on guided sentencing, death-sentencing states have taken steps to alleviate them.
Even proponents of capital punishment (outside the South, at least) would not want to
return to the days of careless and poorly investigated capital cases; a time in the South when
the death penalty was almost exclusively reserved for black defendants who killed white
victims; or a Lime when indigents are forced to defend themselves in an alien courtroom.
Nevertheless, the expensive safeguards arc not working as promised: biased sentencing
persists. The Government Accounting Office reviewed all the recent studies on how race
influenced sentencing and came to this conclusion: "Our synthesis of the 28 studies shows
a pattern of evidence indicating racial disparities in the charging, sentencing, and imposition
of the death penalty after the (1976) Fumren decision.” The Center for Applied Social
Research al Northeastern University research shows that even with Gregg safeguards,
race, location within a state, and other personal, situation and social influences undoubtedly
affect the ultimate sentence. This finding is “replicated in different kinds of studies using
different kinds of daia."55 About the failed safeguards the report says:
Greater guidance in sentencing and stricter separation between the guilt and
punishment decisions have failed not only as a solution to the problem of
arbitrary sentencing of convicted offenders, but also, contrary to Justice
White’s hopes, as a statutory guide to the exercise of prosecutorial discretion.
The data show that neither prosecutorial decisions made before or after trial nor
the judgment of guilt itself js free from recurrent biases...5%
A capital trial is the result of so many complicated factors, from the moment the prosecutor
decides to pursue the death sentence until the final jJudgment is made in the penally Ural, that
the safeguards in (Gregg at best guard against some biased sentencing practices, not biased
outcomes. It is particularly defeating to note that the "the vast difference in the use of the

Bowers, William, “The Pervasiveness ot Arbitrariness and Discrimination Under Post-Furman Capital
Statutes.” The Journal of Criminal Law A Criminology, vol. 74, No. 3, 1983. p. 1098

50 Dowers, p. 1099
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death penalty by location within states observed since Fuman, appears to have been a
pattern consistent with the ptc-FumumMera.”57 One does not need use a multiple regression
analysis to malice that this aspect of the criminal justice system continues to cripple the
legitimacy of the institution. "The unfortunate result is that it has become a well known
fact-or certainly a well-known percepiioo-that when it comes to African-Americans, those
proper procedures are either forgotten by manyjudges and magistrates or just sunply
ignored," according to Dennis Schatznun, a former judge, testifying before a Judicial
Council of California panel on racism.3

Guarding against the possibility of executing an innocent person is both a moral
imperative and costly. The need for rigorous protections are real. Since 1900,400
innocent people have been sentenced to death according to the study In Soite of
Innocences. As many as 24 innocent people were executed. Since the 1970s, 34 people
have been released as innocent after many years on Death Row—often as a result of
accidental discovery of exculpating evidence.

In Spite ofInnocence recounts the recurring behavior that so often produce
"miscarriages ofjustice.” The two most frequent are perjury by prosecution witnesses and
mistaken eye witness testimony. Failures in police investigation and ovcrzealous
prosecutors also contribute to tills frightening phenomenon. In several cases, die authors
found evidenced of police harassment of suspects, coerced confessions, suppression of
evidence, tampering with evidence, and simply incompetent criminal investigations.

To illustrate, consider the case of Benny Powell and Clarence Chance. They were
released from prison in 1992 after serving 17 years for a murder they did not commit.60

Deliberate misconduct by Jos Angeles law enforcement agents secured murder convictions

57 Bowers, p. 1099.

58 Rlau. Lauren, “Courts Harder on Blacks. Panel is Told, Ex-Judge Says Bail, Warrants Are Slanted Against
Minorities,” Los Angeles Daily Journal. Friday June 5. 1992, p. 1

57 Hugo Bedau, Michael Radalet, Constance Putnam, In Spile of Innocence, (Boston; Northeastern UnivciMly
Press. 1992)

60 Find. Andrea. “Outcry Grows in Freed Men’s Case,” Ix>sAngeles Times. Saturday, March S. 1992, Metro
Section, p 8
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for Chance and Powell. Fortunately, Chance and Powell were sentenced in 1975, a year
when the death penalty was not used in California. Had they been charged with the same
crime today, they would have been eligible for the death penalty.

When defense costs for just one defendant climb into the hundreds of thousands of
dollars, nearly all of us are brothers as indigent defendants. Californians, though, have
made the commitment to hind indigent defense. Ina 1972, the ballot measure to reorganize
the use of the death penalty in California, explicitly provided that: "Our criminal legal
system, with its overriding concern for the rights of the accused, includes a fair Lnal to
every person charged with murder regardless of his wealth, education or race. The public
provides competent defense counsel, and all incidents of defensefree ofcharge to those
who cannot afford them, (italics added) 6L

The promise of an adequate defense was made real in 1977 when California’s new
guided discretion sentencing system was put in place. At that time, a fund was set up for
the sole purpose of providing reimbursements to counties for their costs in pursuing
adequate investigation and expert testimony for indigent capital defendants. In 1977 Uiis
program amounted to $ 1 million a year, By the time it was entirely eliminated by Governor
Dukemajian in 1990, the program had grown to $19 million and played a small but
important part in defraying the cost of the death penalty to the counties. In fact, over the 13
years of the program, the state reimbursed $77 million dollars to the counties.62

The loss of this program is considered to be so dire that several counties are challenging
the state's abdication of this responsibility. Los Angeles County is suing the state to
recover millions in past due reimbursements; Orange County also recently decided to sue

the state, and Marin County is openly challenging Sacramento by refusing to pay an

61 In the ballot pamphlet. Proposed Amendments to Constitution, ofthe General Election, Tuesday, November
17 1972,

62 California Stale Controller Office, Survey of PC 987 9 costs made available to Ironaid Kaye in (tic |
Angeles County AuditorConlrullcr Office.
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unrelated $100,000 debt until the state reimburses $100,000 the county spent on

investigators and expert witnesses in capital trials.63

.Some stales do not pay as much for indigent defense, but their standards are

outrageously low. The following examples illustrate the trade-off between a bargain

defense and justice.

 In 1993, an Alabama man was freed after six years on death row. Walter

McMiillan’s death conviction was the result of peQurcd testimony and evidence
withheld from his lawyers.64 His survival was only guaranteed by the dilrgent
and free legal work of Brian Stevenson and the Alabama Capital Representation
Resource Center. "The fortunate thing about Mr. McMillian’s case is his
innocence was demonstrable,” Stevenson said. "It’s clear he had nothing to do
with this crime.” He added, "There are other folks in prison who don’t have
the money or the resources or the good fortune to have folks come in and help
them."6b

In a Louisiana case, the defense attorney for Freddie Kirkpatrick had pot
noticed until the trial was underway that the murder victim was an old friend.
The attorney missed this obvious conflict of interest earlier because he failed to
do the appropriate pre-trial preparation. Obligated to finish, the defense
attorney told jurors they would be "justified" in sentencing the defendant to
death. They did. Kirpatrick's co-defendant, represented by a different lawyer,
received a life sentence for the same crime.&

For 15 years, Alabama resident Judy Haney and her children were repeatedly
abused by her husband, at times requiring hospitalization. To end the abuse,
Haney hired someone to kill her husband. When the time came in her trial to
consider any mitigating evidence that might spare her from lethal injection, the
defense attorney failed to bring any evidence of abuse, even though local
hospital records could have told the jury the macabre story of years of physical
and psychological punishment. Without any such knowledge, the Alabama jury
sentenced her to death.67

In 1988, Texas inmate Robert Streetman was executed six days after he was
finally assigned an attorney. “By thea it was too late for the attorney to do
anything," said University of Texas Law Professor Scott Powe.63

63 Dresslar, Tom, "Loss of Defense Funds Threatens Death Cases. The Los Angeles Daily Journal, April 17,
1992; and Lichtblau. Fric, “County to Sue for Defending Capital Cases." t/>s Angeles Times. OC edition.
March 13. 1993.

64 Apptebome. Peter, “Alabama Releases Man Held on Death Row for Six Years,” The New York Timet,
March 3, 1993, A-l and J3-11.

66 Applebome. B I1.

6 General Information on the Death Penalty. (Oakland. CA- A publication by De.ith Penalty Focus, 19d2), p

22,

07 Laeayo, Richard, "You Don't Always Cjcl Perry Mason." 77/me Magazine, June 1. 1992, p 38
68 Magagnini, Al.
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Despite such low standards, no states have been able to show that the cost of the death
penalty trial is even close to a Life in Prison without Parole (LWOP) trial. Studies
nationwide range, but all of them conclude that the death penalty is significantly more
expensive than life in prison and very expensive to taxpayers.

The Dallas Moming News conducted a review of the death penalties cost, including six
years of appeals, and estimated that each capital case in Texas costs taxpayers $2.3 million.
According to the study, based largely on interviews, the average death penalty case
required 7.5 years to prosecute. Imprisoning someone in asingle cell at Texas’ highest
security prison for 40 years costs about $750,000.60

A Miami Herald's study divided the total dollar amount Florida taxpayers spent on the
death penalty since 1973 by the number of executions. The resulting figure is $3.2 million,
but die article warns that even this number "is based on the most conservative figures
available. The real cost could easily be twice that or rnoie.” 0

Perhaps die most in-depth study to date is the New York State Public Defender’s
Capital Losses. Hie Price ofthe Death Penaltyfor New Yok Stale (1982). The New
York report identified 144 aspects of the trial as "cost centers.” In reviewing 48 of die cost
centers, the study projected the cost for the first three levels of review to be $1,821,000.

Forty years in a maximum security prison in New York at that time cost the state $602,000

Section VI: The Anatomy of A Death Case The Costly Distinctions
Data in this study come from Los Angeles County. The data are from a variety of
sources including the Los Angeles County Auditor-Controller, Los Angeles County
Superior Court, Los Angeles prosecuting and defense attorneys, the Los Angeles County
Jail and the Judicial Council of California.

69 Hoppe, Christy. "Executions cost Texas millions". Thf Dallas Mornm# News, Sunday, March 8. 1902, p

7l) Von Drcblc, Dave, "Bottom Line: Life in prison onc-sixth as expensive,"” The Miami Herald, July 111,
1988. p 12A
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The reason for such a focus is (hat only a few counties have enough death cases and
attorneys dealing with the issue to allow for an in-depth analysis of cost. (38 percent of all
death sentences in California last year came from Los Angeles County.)71 Any wider
attempt to study the death penalty would have required embracing an analysis of die enure
state, wliich exceeded the time and resource constraints of this project. (For a detailed
discussion of how the data for this section was gathered, sec Appendix B.)

Plea Bargaining. Plea bargaining allows for some concession to the defendant,
such as a reduced sentence, in return for an admission of guilt. This practice has been a
potent tool in reducing the number of trials in an overburdened criminal justice system. Yet
this approach is not effective in capital cases. Ifa prosecutor offers a lesser charge, die
case becomes non-capital.72 Pleading guilty to a death charge will almost never happen
since the most likely consequence is a speeding-up of the execution process. "In economic
terms, therefore, the immediate effect of the prosecutor’s decision to seek the death penally
is dial capital cases become jury trials."73 And again, these will not be the average jury
trials, they will be a double trial and far more complex in terms of issues and procedure
than a non-death murder trial. For nearly all the cases that axe not resolved by pica
bargaining, costs grow exponentially as the case progresses through successive stages.

This part of die study compares two gioups of cases. The groups are similar since they
both are comprised of cases where the defendant is being tried for first degree murder with
special circumstances. This makes the defendant eligible for either life in prison without
possibility of parole or death (a special circumstance is some act committed in the course of

a murder that aggravates the defendant’s culpability, such as murder in the course of a

71 Criminal Justice Profiles, 1991, ( Sacramento, California: Bureau of Criminal Statistics, Department of
Justice, 1991).

72 Giuey, Margot. 'The Cost of Taking a Life: Dollars and Sense of the Death Penalty,” 18 Univeisity of
California, Davis Law Review 1221, (1985), p. 1247. Garcy cites the following as an example ot how
inflexibility on the dealh charge can bleeds « county financially: "Ina 1982-83 California death penalty
case, the defendant was found guilty. However, in the penalty phase, the jury deadlocked at 11-1 fordc-ilh
Although it was acknowledged that a retrial would hurt the already financially strapped county, the
prosecutor declined a plea offer and pursued a retrial. The county auditor estimated that the icliial would be
more expensive than the first trialin note 112. page 1247.

73 (iarey, 1247
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robbery). Where the two groups differ, however, is that in one group the prosecuting
attorney pursued a death sentence throughout the entire trial and the other group had the
death penalty dropped before or during the trial. All of the cases in this sample ended in an
LWOP sentence.

For convenience, | will refer to the two groups as Chargedand Dropped respectively.

While the analogy is not perfect, the Chargedgroup is intended to illustrate the cost of
pursuing the death penalty adhering to all the Constitutionally-mandated safeguards, while
the Droppedgroup is intended to model the costs of prosecuting the most serious murder
cases when the death penalty is not an option.
The initial selection of cases for this study were assembled from a larger pool of
"perfected” cases.74 Perfected cases have no further action pending. That pool was
narrowed further by the availability of the case records. Many cases were either in use or
missing. To counter the potential bias in such a random selection process, | asked former
Los Angeles District Attorney Kurt Livesay to go over an annotated case list and edit out
the cases they thought were too far removed from what he considered to be tire "typical,
well defended case.” Mr. Livesay was the sole person responsible for making the decision
to pursue death penalty cases in Los Angeles for 17 years. There is no on in Los Angeles
who has more experience with the prosecuting side of the death penalty. All the cases were
completed between 1989 to 1992.

In looking at the cases for this study, | distinguished a number of indices that 1 thought

might be instructive as to the cost an complexity of a case (sec Appendixes C and D for die

74 One problem with this sample is that only ’perfected cases.” those requiring no further activity, are
available. For this reason | was only able to look at cases where death was sought, bul the jury chose
LWOP, since all dealh cases are currently on appeal. ConscqucnUy, the Charged sample probably
underestimates the cost and complexity of Death cases. Similarly, die Dropped sample over estimates die
cost of LWOP cases. Cases in the Dropped sample had the dealh penalty charged initially, bul dropped
sometime during the trial. Generally the DA makes this decision early in the trial but several weeks can go
by where the case is treated as a full blown capital trial. One respondent to Ilic Investigator’s fee sutvey
suggested that this process alone was the major wasted cost of die death penally in Los Angeles since it
required such a massive commitment of resources in the beginning of virtually every mutder trial even
though many arc likely lo be reduced to an LWOP trial.
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chart with the indices and values). For example, | compared the two groups on the
numbers of trial days, motions and exhibits.

Motioas. Once it is established that a death penalty case will not be resolved and is
going to ajury trial, there is a striking distinction in the increased number of motions that
must be Filed. Earlier studies have documented the greater number and increased
complexity of the motions filed in a capital as opposed to non-capital case. A study by the
Southern Poverty Law Center coucluded that the number of trial motions for a non-capital
case vary between Five and seven. In the capital case, however, the comparable number of
motions typically was between 15 and 25.75 From my survey of Los Angeles cases, the
difference in the number of motions was even more remarkable. Capital cases produced an
average of 23.8 motions, while non-capital cases averaged only 6.6.76 The New York
Stale Public Defenders’ Association asserts that even ordinary motions “take on different
meaning in death penalty cases; routine motions are generally longer; more complicated,
and more heavily litigated."77

In terms of complexity and length of lime required, the comparisons between the two

groups on other aspects of the trial are equally dramatic,

Trial Trial Avg. Number Days to Full Court

M otions79 of Attorneys Select Jury Days80
DATATS per defendant

7~ Motionsfur Capital Cases. Southern Poverty Law Center (1981), p. 2.

76 See Appendices C and D.

77 Capital Losses: The Price ofthe Death Penaltyfor New York Stale, A study prepared for the Legislature
and Governor by the New York State Public Defenders’ Association, (1982). p. 13.

78 These statistics, along with the defense cost data, were collected at the Los Angeles Superior Court, Ccuiral
Division (see the complete samples in Appendices C and D). Kurt Livesay edited die original sample,
leaving only the cases that could meet the description of a "typical, well defended case " This data, along
with other survey data in this report, is on file as an Advanced Policy Analysis project at the University of
California, Graduate School of Public Policy.

79 For this study, simple scheduling motions, including motions for continuance, were not included.

60 Full Court Days is an average number of days where the trial took up all of the court's time. These
averages do not include the numerous days where the court had to deal with some aspect of the case while
not in full session. The times the court had to rule on some aspe(;,Aof the case (c g. ruling on a motion for
continuance) are recorded as Court Days in Appendices C and D. A conservative estimate would estimate
20 minutes for each one of these occurrences This could add 5 days to the average number of Full Court
Days for the Charged group and 1.2 more days to the average for the Dropped group. Since it is a goal of
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penalty cost study, however, lias been able to make an accurate estimate of prosecuting
attorney costs. This study adopts the New York State Public Defenders approach,
borrowing their ratio formula and applying it to the defense costs. The Public Defender’s
Office developed this ratio by an analysis of statewide disparities between prosecution and
defense expenditures.& Wiiilc this disparity ranged as high as 10 to I. this study uses the
more conservative 2 to 1ratio for prosecution to defense costs.

Investigators and expert testimony. Both prosecutors and defense attorneys hire
higlily paid investigators and expert witnesses to help in their litigation. In terms of death
penalty versus non-death cases, the use of these services differs dramatically. As
discussed, the death penalty trial has one phase to determine guilt or innocence and a
second phase to determine the penalty. The penalty phase is unique in that its sole purpose
is to gain enough insight into someone's life so that ajury can justifiably give that person
the death sentence unless there is enough mitigating evidence to convince them otherwise.
As one might imagine, this process requires extensive foot work and research into die
defendant's past life history. It also requires the services of psychiatrists and physicians as
the defense attorneys attempt to find some mental or physical malady that may have
contributed to the defendant's actions. The prosecutor must also hire investigators and
experts to deal with this evidence and attempt to counter what evidence the defense
investigators and witnesses use. Furthermore, prosecutors have recently been given the
legal authority to use what is called victim impact evidence. This evidence is designed to
convey to die jury the full impact of the loss suffered by the victim's family, dependents
and community because of the victim’s death, and is admitted during the penalty phase in
order to sway the jury to the harsher punishment.

Analysis of the defense cost for such services are based on a survey of public defenders
and court appointed defense attorneys. Presented with a list of litigation and investigadon

costs generated by the Los Angeles Auditor-Contxollcr’s Office, the attorneys were asked

82 Capital Losses: The Prtce ofthe Death Peruilty tor New York State, New York Stale Public Defenders'
Association, (1982).
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to chose, which case costs were in the “middle range"” of cases. If the payment to
investigators and expert witnesses appeared too high or low, it was dropped from the list.
(Al the studies on cost indicate that prosecutors spend more money on these services,
especially when their use of police investigator and forensic services is factored in
However, | was unable to get hard data from the Los Angeles District Attorney’s Office on
this point.)8 Based on several interviews with defense and prosecuting attorneys, this
study assumes the prosecution costs are at least equal to the defense cost for these services.
For that reason, | applied the cost findings for the defense to the prosecution.

Incarceration. The time value of money is central to any discussion of expenses
over several years, such as incarceration costs. Before exploring the particular dollar
amounts associated with incarceration cost in my analysis, | need to explain the principle of
discounting 1 applied.

There is a distinct difference between funding projects that require a lump sum of
money up front and those projects where the costs are spread out over time. Money that is
not used for a project is not money that would simply stand idle.84 If the lump sum was
not spent, it would be used in some wealth-generating capacity and increase the value of the
original sum. For example, if you put $100 in the bank today, at an interest rate of six
percent, you would cam six dollars and have $106 next year. Similarly, if you needed to
pay a debt of $100 next year, one could put a little more than $94 in the bank today and
have $100 next year. In other words, if | had a $100 debt due today and decided to pay it
today with the $1001 have in the bank, | would break even. But, if | had the option of
paying that $100 bill over ten years. | could pay $10 this year and keep $90 in some
investment, such as a savings account. After ten years’ time. | would not only have paid
the debt with my $10 installments, but | would also have $37 left over from the interest

paid on the money left in my dwindling bank account (assuming a six percent interest rate).

83 Capital Ij)stes, p. 10.
84 Stokey, Edith and Zeckhauser, Richard. rinur for Policy Analysis (New York: W.W. Norton, 1978). p
170
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Virtually all large public and private projects must undergo some type of analysis that
includes considerations of costs over time. The discount rate, like die bank's interest rate,
is llie rate used to calculate the present value of some future expense. The Internal Revenue
Service currently uses 6.5 percent to determine the net present value of a future stream of
payments.85 For the purposes of this study, the net present value of the money necessary
to support a prisoner over time (9 years on death row, 40 years for LWOP inmates) is
computed with a same discount rate of 6.5 percent.

The national average of time a capital defendant spends on Death Row is nine years,
eight months.8 There arc many botdcnccks along the road to an execution that do not
appear to be changing in the near future. Even die most draconian measures limiting
halbeas corpus by the Supreme Court will not eliminate the crunch for court time, die dearth
of qualified lawyers to argue death cases and the other avenues to appeal. Increased court
time for capital trials at the trial level results largely from the lack of plea bargained cases,
greater complexity of the trial, and the dual trial format. In Los Angeles County tliis delay
typically requires 2.5 years just lo get to die appellate levels as opposed to the average of
one year for LWOP cases.87 Once the death sentence has been secured and the defendant
is moved to San Quentin's Death Row, there again are bottlenecks in both the limited time
the State Supreme Court has to look over these cases and in the scarcity of qualified
lawyers who axe willing to argue the appeal.88 In an attempt to get at the enhanced cost of
the death penalty, one must put the cost of 9 and 2/3 years in prison on death row against

the 40-year average life expectancy of a prisoner sentenced to life in prison.8 There are no

85 Internal Revenue Service Advance Revenue Ruling 93-92 applicable federal rates for May 1993 (Issued April
19, 1993. cited in BNA Taxation, Budget and Accounting Text, p. L-I).

86 A press release from (lie U.S. Department of Justice: “BJS a Department of Justice component in die Office
of Justice Programs, reported that those executed during 1991 had spent an average of nine years and eight
months awaiting execution, about one year and nine months longer on the average than the 23 people
executed during 1990." (October. 23. 1992).

87 Interview with Kerry Fuse, Los Angeles County Superior Court, Budget Division, April 7, 1993.

88 "Death Penalty Backlog," California Lawyer, June 1992, p. 36.

89 The 40 ycar figure comes from Stephen Magagnini's article ‘Closing death row would save the stole $90
million ay e arSaciamento Bee, Monday. March 28. 1988. At Every cost study | have seen also uses the
40-years as the life expectancy in prison, see notes 70.71.71 and 74
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figures available for (he per inmate cost of a prisoner on death row. Consequently, 1am
using only the average cost to house an inmate at San Quentin, although Christine May, an
Information Officer at the California Department of Corrections, points out that the dealh
row inmates in that prison are the most expensive. San Quentin’s average prisoner cost is
$21,440 ayear.0 The cost to house one prisoner in the state’s maximum security prison
in Folsom is $21,06'/.91 Thus, housing a defendant the nine years on death row will cost
the state $189, 603 in static dollars. Housing the LWOP defendant for 40 years will cost
the state $821,613 (again in nominal dollars only). But if wc discount these costs to adjust
for the extra cost of using money now instead of later, we get these figures: $140,224 for

an average death row stay, and $301,553 for the life sentence.

Incarceration  Yeas YealyGost Nominal Cast DtsaxudedCcsfx2
Charged 9 $21,440 $150,080 $140,224
Dropped 40 $21,067 $821,613 $301,553

When all (lie quantifiable factors are added up, the total cost of a Chargedcase is
$1,898,323 compared to a Dropped case cost of $627,322.

TRIAJL93 Defense Cdmsc Prosecution Prosecution  Court LAMS  Total Cost to
Attormeys)  Investigation  Aflatrey(s)  Investigation LA County

Charged  $385,998  $48,523  $771,996 $48,523 $506,408 $136,875 $1,898,323
Dropped  $160,058  $5,105 $320,116  $5,105 $82,188  $54,750  $627,322

90 Interview with Christine May, Information Officer. California Department of Corrections.

91 Christine May.

92 The discounted costs in these cells represent the net present value of the stream of payments necessary to
house a prisoner on death row for nine years and a Life In Prison inmate for 40 years. The rate used. 0 5
percent, is the "applicable federal rate for determining the present value of an annuity, an interest for life oi a
term of years, or a remainder or reviskxwy interest,” according to the Internal Revenue Service Advance
Revenue Ruling 93-92 applicable federal rates for May 1993 (luued April 19.1993, cited in BNA Taxation,
Budge! and Accounting Teat, p. H ).

93 See Appendix B fora more in-depth explanation of this table.

94 | multiplied the $3,589/day Court cost given to me by lire Judicial Council of California (supra note 79). by
the sum of the Full Court Days and Days to Select a Jury.

According to ft Los Angeles County Jails Public Information Officer, the cost of housing a defendant bound
for state prison is 5150 a day, or 554,750 a year. Kerry Fuse at the Superior Coutt estimates that the
average death penalty case takes 2.5 years to prosecute compared with t year for an LWOP case
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What the Trial table shows is that the county of Los Angeles could write a check to the slate
department of corrections for the cost of 40 years of confinement in a maximum security
prison ($301,553), pay for a full murder trial ($627,322) and still save nearly one million
dollars ($969,448) in scarce public resources by not pursuing a single death penalty trial.
Depending on how the automatic death penalty appeal to the Stale Supreme Court and
subsequent appeals proceed, this could be just the beginning of a massive long-term drain
on public resources.

Opportunity Cost The economic definition of opportunity cost is the cost to
society for using one resource for one use rather than another potentially more productive
one. While opportunity cost should be a major consideration when looking at the death
penalty’s strain on the judicial system, it is difficult to quantify. The longer jury selection
procedures results in lost work days. Hundreds of individuals are kept away from their
jobs for weeks longer than an LWORP trial would require. Another opportunity cost at the
state level involves tying up so many Department of Justice attorneys with death penalty
appeals that other state agencies are forced to hire out legal service at a premium. A 1991
report by Attorney General Dan Luogren estimated that 136 state agencies had 160
contracts for outside legal services. The estimated cost to the slate was $30 million.%
State agencies cited the ' ‘overworked" Department of Justice as a reason for looking for
outside legal help.97

Among these and other opportunity cost considerations, however, the must important is
the tremendous dram on the State Supreme Court There is a zero-sum character to the
court’s time: If the justices must review more death penalty eases, it necessarily must
review fewer non-capital cases. For example, in one term of the state’s high court the
overloaded justices refused to hear hcase on whether or not die state legislature had the
Lucat. Grej. "Private lawyer* Coil Sure Millions! Anoiney General favors state Attorneys.” Sun

h'ninat i) CKromcle. November 20, 1991, Al.
[ Lucas Al
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obligation to fund abortions for the poor; skipped a case on whether tobacco companies
could be sued for smoking related dcadis; avoided ruling on whether school districts could
impose taxes on real estate developers; refused to decide whether or not mental patients
have the right to refuse anti-psychotic drugs; and ignored the question of whether hospitals
have the authority to test new mothers for drug abuse and report the findings to child
protection authorities. 98

California State Supreme Court Chief Justice Malcolm Lucas appointed a 10-membcr
commission of judges and lawyers to study the court's backlog of cases and recommend
ways to reduce it. One commissioner, State Court of Appeals Justice Harry Low. said,
"Five years from now. 10 years from now, will anyone want to subject themselves to that
huge volume of work all the time? Some new methods have to be looked at.... If you
spend all your energy on death cases, civil cases have to be neglected.” The ratio of dealh
penalty verdicts to overall cases rose sharply after the ousting of former Chief Justice Rose
Bird, according to a study by Santa Clara Law School Dean Gerald Uclmen. In Bud's
final year, 50 percent of the court’s opinions were on civil cases. In the following two
years, under Chief Justice I-ucas, that percentage dropped to 33 and 29 respectively.” Itis
difficult to put a price lag on the missed opportunities to clarify existing law and set
precedents in important emerging fields of law, but it is not difficult to demonstrate that the
back-logged court and the evolution of state law are suffering from an avalanche of death

penalty cases.

Section VII: When rich Counties Execute, Equal Protection?
Count;-..; peed - 1*.dge i’f solvency cannot help but consider reducing the number

of death cases to case the strain on thru budgets. Since the lion's share of die death penalty

v< Hager, Philip. ”’Urucay’' Cawrs Failed Over by Strapped High Court tr-gal CApcrti say huldups in
resolving civil issues are causing confusion in the state™ lower courts.” I/ji Angtlet rimer, Sunday. March
18. 1990 section A. p 3.
Uclmen. Gerald. ’Lik-is Court Kirsl Ycai Report; the crushtng load ot death penalty appeals means the toon
no longer has Ihc time to function as ihc architect of California cue law.” Califutftia Lawyer June 1988. p
30.
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cosi rests on (he counties, what happens v.nen some counties can afford it and others
cannot? In the years from 1985 to 1990, a pattern already has emerged that suggests that
counties with falling revenue charge (he death penalty less often. This phenomenon is
likely lo become more apparent in studies of sentencing data after 1990, since these years
are characterized by both a much deeper recession and the discontinuation by the state of
partial reimbursement for death penalty trials. If rich counties are able to continue to pursue
death sentences while poor counties are not, this may bring credible claims of a violation of
the Constitutional provision requiring equal protection under the law.

Cost "has to be a factor" in deciding to pursue the death penalty, according to an
attorney in the Sacramento District Attorney’s Office, adding, however, that "no one is
going to tell you that."100 Bill Hess, an attorney in the San Bernardino District Attorney's
Office sard cost is definitely a factor when considering to pursue the death penalty, just not
the only factor. "If you decided on cost, you’d never file a death penalty case.” Mr. Hess
just finished prosecuting a successful death penalty case but it took five and a half months.
A non death murder trial would take four weeks, be said.

The decision is not easy for a DA presiding over an office with shrinking resources and
no similar reduction in workload. In San Bernardino, 26 of the office’s 120 lawyers will
be cut due to budget scale backs which necessarily will reduce the number of cases the
office can process. Since the more serious cases must be handled, the office responds by
dropping the less serious offenses. "They [petty offenders) realize their chances [of being
prosecuted] are low," said Hess. The policy implication is that law enforcement is
"declaring open season on K-Mart."

Riverside County District Attorney Richard Zellerbach denies that cost plays any role in
lus decision to pursue the death penalty. He admits (hat a death case "necessitates a greater
expense of resources,” but that it ts not a factor in his decision as supervisor of the

homicide division. "If wc run out of money, we run out of money," lie sard. He did point

Interview, Snctamenlo™ District Attorney™ Office. April 23. 1993
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out. though, that defense attorneys increasingly are using the cost issue in their arguments
against pursuing a case.

With defenders increasingly calling the death penalty into question because of its high
cost, combined with the oerception that some district attorneys arc using the death penalty -
as a spring board for their political careers, the edges of legitimacy for this sentence are
fraying. In San Francisco, there is a recurring accusation that the district attorney is
pursuing the death penalty to further his own political career. The San Francisco Examiner
reports that, “Hall of Justice insiders...are speculating aloud that [District Attorney Arlo)
Smitn’s hard line has more to do with his anticipated run for State Attorney General than a
desire to make [murder defendant Charles] Cohen pay for his crime." 101 Georgia Stale
Senator Gary Parker had more to say on this phenomenon to the House Judiciary
Subcommittee on Civil and Constitutional Rights: “Concentration of resources on a few
high-profile capital cases helps a prosecutor, attorney general or governor get reelected or
advance lo higher office, but it hurts the fight against crime by diverting resources from
hundreds of other cases....” 12

Fiscal limitations inevitably lead to a rethinking of what the criminal justice system
should and should not do. A RAND study on the reduced funding of the criminal justice
system had this to say:

Agencies generally respond to reduced budgets (in real dollars) by shedding
demand: They stop performing certain kinds of activities that they previously
would have undertaken on their own initiative or at the request of a citizen or
another criminal justice agency. District attorneys reduce the categories of
offenses they will prosecute and cut back on investigations into masters such as
official corruption and consumer fraud. Police departments screen out rcpoitcd
crimes that are unlikely to be solved, concentrating investigative resources on

the remaining crimes. Probation agencies pay less attention lo supervising
persons under their charge and focus more on funclions that are required by

101 Ganahl. Jane and Taylor, Biubsi*, "D-A.’i St million death trial," San Francuco Ejuiminrr, Wrdncsd.iy.
Match 17. 1993. A-2.

102 Huusc Judiciary Subcommittee on Civil and Constitutional Rights Msy 1990 cited in Central
Information, p 5.
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other parts of the system: providing presentence reports forjudges, operating
bail-release programs, and the like.18

This shift in emphasis is apparent in the State Attorney General's Office. In August 1991,
Attorney General Dan Lungren completely elimin;ted the prosecution units dedicated to
fighting white-collar crime and fraud. The 15 lawyers were transferred to the 168-lawyer
criminal-law section because of budget cuts and to help with the “overwhelming” death
penalty caseload. “How many death penalty cases do you not want me to do because

someone is going to criticize me for not doing a fraud case?" said Lungren.1%

Statistical Evidence of Fewer Death Sentences ;»Revenue-Poor Counties
This section uses die tecliruques of multiple regression analysis to determine what
factors or circumstances might predict the viuiahon of the number of death sentences by
county. Multiple regression is a statistical process that takes into account how the
variations in certain independent variables (such as the number of homicides) predict die
behavior of a dependent variable (e.g, death penalty dispositions). In this case | wanted to
see how the variations in the following independent variables: 1) number of willful
homicides, 2) whether or not the county is rural (uodcr 100,000 population), and 3)
whedier or not the county experienced a 15 percent or mote decrease in local puiposc
rcveuuc, could predict the variations in the dependent variable, the number of dealh
penalties disposed by county.106 (Local purpose revenue “LPR™ is the revenue available to
counties after they meet the costs of state-mandated programs.) The variables in te* model

below explain 91 percent of die variation by county of death sentence dispositions. As

Chaikcn, Jan M., Walker. Warren E.. Jiga, Anthony P . Polin, Sandra S., "The Impacts of fiscal
Limitation on California’s Criminal Justice System,"” A RAND publication prepared for the National
Institute of Justice, U.S. Department of Justice (1981).

Richardson, James, "White-crime, fraud unit* cut out by Lungren," Sacramento Oft, August 23, 1991. p
I

The data for this model Is based on the Criminal Justice Profile, an annual publication of Use Duieau of
Criminal Statistics and Special Services. California Depaiiment of Justice. Population figuics aic from the
1990 census, and local purpose revenue statistics art from a California State Legislative Analyst Office
report Major Issues Facing the Legislature, "Variations in County Fiscal Capacity,” (Sacramento, CA
Legislative Analysts Office, 19VI). p. 332. See Appendix A for a more in depth discussion of this model

no
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indicated by the coefficient values, an increase in the number of willful homicides increases
the likelihood of a death sentence. If acounty is rural or experienced a decline in local
purpose revenue, it is less likely to give a death sentence.

PEP VAR: DEATHPENALTY DISPOSED N: 58 MULTIPLE R: 0.954 SQUARED MULTIPLE Rr0910
ADJUSTED SQUARED MULTIPLER;0.905 STANDARD ERROR OF ESTIMATE: 2111

VARIABLE COEFFICIENT STDERROR  STDCOBF TOLERANCE T PRTAIL)
CONSTANT 2.578 0.438 0.000 5.E88 0.000
WILLFUL HOMICIDES 0.005 0.000 0.897 0.940 21.312 0.000
UNDER 100,000 POP -2 160 0.581 -0.157  0.927 -3.716 0.000
15% DECLINE IN LPR -1.616 0.674 -0.099 0.973 -2.397 0.020

My hypothesis was that poorer counties would be less likely to charge the death sentence
because or an inability to pay for it. This model shows that declining revenue is almost
assuredly a factor, albeit a small one. The Homicide variable predicts that every additional
homicide in a county increases the number of death sentences by .005. Since the numbers
of homicides are so large (1,039 for Alameda County for the five year period) this
coefficient has great predictive value. In fact, it is the homicide variable that is largely
responsible for the high r2 value. While the variables, Poor and Rural are. less responsible
for such a high r2 figure, they are powerfully significant evidenced by their very low P-
valucs. According to the model, there is only a 2 percent chance that Poor is not a
significant variable m predicting the variation in death sentencing among counties. For die
Rural variable, die P-value is so low as to not even register in the thousandths. Lnaddition,
an F-tcst, designed to further scrutinize the appropriateness of the Poor and Rural variables
finds these variables to be significant to the model. The F-test compares a constrained
model, in this case a simple regression on how death sentences are predirtcd by Willful
Homicide alune, and the unconstrained model with the Poor and Rural variables added in.
In comparing tlie two models, the F-seorc is 8.6, well above the 3.15 needed to reject the
null hypothesis that Poor and Rural have nodiing to do with explaining this phenomenon
A better multiple regression model would have the incidence of death sentences charged

rather than disposed as the dependent variable. But these charging statistics arc not kept on
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the slate or the local level. My attempt to collect this data by county met with resistance by
'some district attorneys and simply poor record keeping by others.

To the extent that a death disposition represents a "success” for the district attorney, it is
a function of how often he or she charge iL Currently, one in eight death charges ends as a
death disposition (Supranate4). Therefore, the death disposition, while not a perfect
predictor of dealh charges, is a sufficient proxy for the prosecuting attorney’s charging

behavior.
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Part Il: Recommendations on How to Usethe Costargument

While it is the cost of the death penalty you have asked me to examine, it may be
instructive to note that cost did not play a major role in the abolition of the death penalty in
other industrial democracies. In the case of France and Britain specifically, public opinion,
to the extent it was swayed at all, was swayed by the lack of apparent deterrent value and
highly publicized executions that were either absolute or possible mistakes. There tended
to be high profile abolitionist such as Queen Elizabeth Hand the Earl of Harwood in
England and former President d'Estaing and Prime Minister Raymond Barre in France.100
Finally, there was effective political leadership. In France this was supplied by the
Socialist and Communist Parties, and in England by a 29-year veteran of the House of
Commons, Samual Sydney Silverman. Political leadership and public opinion went hand
in hand. While there was not a majority opinion in favor of abolition, that there was an
active, articulate minority ensured that a politician or party did not risk political oblivion by
supporting this cause.

In Britain, the findings of the Royal Commission which challenged the notion of the
death penalty’s deterrence value, combined with a substantial reduction in the number of
executions with no subsequent increase in the homicide rate in the late 1950s, undermined
support for capital punishment.107 Yet support remained, especially for executing
terrorists. In the wake of an assassination of Alrey Neavy, the Conservative Parly
spokesman for Northern Ireland, the London Daily Mail found that 53 percent of the
British public favored capital punishment for all types of homicide, and $4 p:rcent

approved the death penalty for murder committed by terrorists.108

106 Block. Cugene. When Men Play God- The fallacy oj Capital Punishment, (Cragmom Publications: Son
Viancisco, 1983), pp 144 and 176

107 Christoph. James, Capital Punishment and British Politics- The British Movement to Abolish the Deuth
Penalty 1945-1957 (University of Chicago Press: London, 1962), p 164-190

108 Block p. 145
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Capital punishment was used sparingly since World War Il in France, and was
Iabolished in 1981. As in Britain, this took place in the face of popular support for the
dealh penalty, according to an opinion poll conducted by the Dewspaper /> Figaro. 10 The
Communists and Socialists parties were opposed to the death penalty. Despite their
publicly stated opposition, however, French voters found other reasons to increase the
number of Socialists and Communists in the National Assembly. It was the strengthening
of these parties that led lo the government’s move to abolition. In their analysis of all the
countries that have abolished the death penalty, Frank Zimring and Gordon Hawkins
conclude that periods of declining use of (lie death penalty—as in Britain after the 1950s
and France since 1945—are necessary before the death penalty can be abolished. "Loug-
cstablished institutions or practices that reflect and satisfy fundamental intentions, beliefs,
and needs defy instant dissolution by administrative Fiat.” 1
Zimring and Hawkins suggest that support for the death penalty has more to do with
“such mental states as are connoted by terms like ‘faith/ ‘belief or ‘conviction,” or even
such affective conditions as 'allegiance’ or ‘loyalty.”" To thal extent, "support for die dcadi
penalty is generally not a matter of cognition (that is, knowing something), or of evaluation
(that is, determining the worth, value, or utility of something)."111 That there are few
examples where ideas—such as the cost-cffcctiveness of the death penalty—turned the tide
of public opinion can discourage someone using the findings of this study. As Zimring
and Hawkins’ findings suggest, the cost issue will not be an effective argument to sway the
majority public opinion which seems to respond to more sub rational impulses on this
policy.
Where there docs seem to be some premise, however, is the extent to which successful
abolition strategies abroad linked the abolition of capital punishment to general civil

liberties. 1 have tried to make the argument that the twin assurances of our civil liberties in

109 Block, p. 182

1*0 Zimring, Franklin and Hawkins. Gordon. Capital Pun‘'uhment and the American Agcnda (Cnmbfidgc
University Press: New York, 1986), p. 11

Il * Zimring and Hawkins, p. 19
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terms of capital punishment rest on Supreme Court edict and the ability of government to
pay for the edict’s safeguards. | have also discussed how other aspects of the justice
system also require funds to maintain their integrity (e.g. reasonable response limes for law
enforcement or pursuit of petty offenders). V/c arc always caught in a battle over how to
spend limited public resources but this battle is particularly fierce today. A possible
approach would join Death Penalty Focus with other civil rights groups over the issue of
the eroding financial underpinnings of other civil rights. The right to a low cost education,
the right to ajob, or the right for a community oriented policing system arc costly.
Abolition of the death penalty could be woven into other arguments. For example,
protesting'students would demand as a partial solution to skyrocketing fees that resources
from the death penalty system be used for public education. This may attach death penalty

abolition to a larger, and politically more palatable, civil Liberties agenda.

Organizing atthe Trial Level

The treatment of the state’s fiscal crisis in this paper suggests that tight county budgets
will be the norm through tire decade. 1 think the most effective use of this information is
not to convince voters that Califormia should not have the death penalty, but rather Aameda
County should not pursue it. | recommend using the information in this study to organize
localities around pending capital cases. In other words, this approach would emphasize
opposing the death penalty at the county level. Rather than a strategy characterized by
protests outside the gates of San Quentin, the symbol for this strategy is protesters at die
steps of Superior Court houses statewide. While at first, this approach will not
dramatically stem the number of executions, it will provide some concrete successes in a
struggle that has had few lately. Perhaps the greater accomplishment, however, will be in
grass roots organizing. Generating a group of people to oppose a specific execution in

their community will hopefully ieave an ongoing organized anti-death penalty group. In
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this way. Death Penalty Focus will build its network of opposition to the death penally
county by county.

The strategy of weaving the abolitionist cause with other causes is also applicable at the
county level. For example, in Lo's Angeles, the incidence of violent crime has risen
steadily since 1976 despite hundreds of death penalty sentences. In addition, the “LA
2000" study warns that the 15-29 year-old age group will increase by 15 percent by the
year 2000, which will likely result in increased violent crime.112 Much of the increase is
drug and gang related “Drugs and drug related activities may account for as much as 50
percent of the crime occurring today, and 20 percent of the city’s homicides have been
attributed to drug-related violence.” 113 Programs aimed at reducing gang violence and
drug use would have dramatic impact on the rate of violent crime in Los Angeles. When
the abolitionist message is framed ngt as just "abolish tlie death penalty because it is
morally wrong," but rather, “abolish the death penalty because it is costly and diverts
resources away from valuable anti-gang and drug programs,” then the message might
resonate more successfully.

In Los Angeles and other communities where crime and police brutality are an issue, an
approach might emphasize how the money spent on the death penalty could be better spent
on a more humane and effective policing programs such as community policing.
Community policing is effective but it requires funding. In Prince George’s County,
Maryland, police Captain Terry Evans said their community policing program is “the only
thing I've seen in 23 years of law enforcement that’s hid an impact, actually turned it
around." Prince George’s County Policing Program costs $10 million a year to

implement.114 To the extent possible. Death Penalty Focus should research a community

112 LA 2000 a report to the mayor by LA 2000 Committee. Law and Justice Task Force (1988).

113 LA 2000. p. 25.

114 Millions Misspent; What Politicians Don't Say About the High Cotts of the Dealh Penalty. A Rcjxirt by
The Death Penalty Information Center (1992), p. 8, citing E. Meyer, “Policing With People in Mind." Tlie
Washington Pott, June 15, 1992. section A, p 8
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to find programs that arc under funded and connect them to the problem of a high-cost,

low-rcsult death penalty.

W here to Focus limited Resources
Because of fiscal ill-health and recently completed or current capital trials, | recommend

the following counties as examples of where the cost strategy should be most effective.

Revenue-Poor Death Penalty Potential Savings to

Counties Trials just the County by not
completed or pursuing the death
underway 115 penalty 116

Butte 6 $7,500,000

Frcsoo 15 $18,750,000

Glenn, 2 $2,500,000

Kern 1 $1,250,000

Manposa 6 $7,500,000

Merced 5 $6,250,000

Plumas 5 $6,250,000

San Bernardino 7 $8,750,000

Salita Clara 14 $17,500,000

Solano 9 $11,250,000

Sonoma 3 $3,750,000

Tulare 7 $8,750,000

Yolo 8 $10,000,000

If the citizens of a county are choosing between a fire engine and a death trial, using the
cost issue at the local level is powerful. Unfortunately, there is a built-in limit to this
strategy. Some counties are not financially strapped and as the list above indicates, many
of tlie counties that are do not comprise a large percentage of the state’s voting population.
Therefore, the county-level strategy is limited in its overall effectiveness.

Ultimately, a weak economy should not be the linchpin of an abolition strategy

Economies, presumably, improve. A longer term view might put more emphasis on the

115 Based on information tfom the Legal Tracking Pioject

116 According to tlie Trial Table on page 29. Los Angeles County spends $1,255,193 more tor eveiy death
penalty trial. | have multiplied ihc Death Penalty Trisls in column two by $1,250,000 to aruve *it die
possible savings for each county.
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equal protection issue raised in this study. The venue for this battle, however, will be the
court or public opinion andstate and federal courts. Unfortunately for the California
citizens, there appears fo be several more years of tight budgets at the county level. |
recommend updating the findings of this study in the near future, with more data, to see if
tlie uneven sentencing trends are holding. Perhaps this issue could be used in future legal
attacks on the validity of capital punishment in California. If rich counties continue to
charge the death penalty mote often, there cannot be any question that the death penalty is
being applied arbitrarily; not on account of race—although that may also be true—but based

on the “freakish” condition of a county’s fiscal health.
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Appendix A

DEPVAR: DEATH N: 58 MULTIPLE R; 0.954 SQUARED MULTIPLE R: 0.910
ADJUSTED SQUARED MULTIPLE R: 0.905 STANDARD ERROR OF ESTIMATE:
2111

VARIABLE COEFFICIENT STD ERROR STD COEF TOLERANCE T P(2 TAIL)

CONSTANT 2.578 0.438 0.000 . 5.888  0.000
HOM1CIDB 0.005 0.000 0.897 0.940 21.312  0.000
RURAL -2.160 0.581 -0.157 0.927 -3.716  0.000
POOR -1.616 0.674 -0.099 0.973 -2.397  0.020

ANALYSIS OF VARIANCE
SOURCE SUM-OF-SQUARES DF MEAN-SQUARE F-RATIO P

REGRESSION 2436.294 3 812.098 182.304 0.000
RESIDUAL 240.551 54 4,45

Tile Variables:
POOR: A Legislative Analysts Office study on county finance differentiated general

purpose revenue from what they call local purpose revenue. Essentially, local purpose

revenue indicates the funds available after expenditures on state-mandated programs. This

model predicts whether or not the counties arc responding to falling revenue by shedding
demand for expensive programs such as the death penalty. Since it is the counties
discretionary budget that will most likely drive this decision making, | have chosen LPR

rather and GPR as the variable for POOR. Poor is a dummy variable differentiating

between counties that experienced a 15 percent or more reduction in LPR from 1984-1988.

The counties in this category are: Fresno, Kem, Sonoma, San Bernardino, Santa Clara,

San Joaquin, BuVe, Merced, Santa Cruz, Tulare, Yolo, Solano, Mariposa, Sutter. Mono.

Plumas, Lassen, Sierra, Glenn, Colusa, Lake. Source: Major Issues Facing ihc
Legislature, " Variations in County Fiscal Capacity.” (Legislative Analyst Office.
Sacramento, California, 1992).
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RURAL: This is another dummy variable differentiating between counties above and
below 100,000 in population. Source: 1990 Garaus cited in California Statistical Abstract,
1992, (Sacramento, California, 1992).

HOMICIDE: This is a continues variable of the total number of willful homicides per
county between 1985 and 1991. Source: Criminal Justice Profiles, 1986 through 1991,
(Bureau of Criminal Statistics, Department of Justice; Sacramento, California).

DEATH: The dependent variable is the actual number of death sentences disposed by
county. Again, | aggregated the data but with a one-year lag from the HOMICIDE data.
Cases that arc disposed in one year have been ongoing and wouldn’t be causally related to
tlie homicides occurring at the time of trial. The years used for this variable arc 1986 to
1990. Source: Criminal Justice Profiles, 1985 through 1990, (Bureau of Criminal
Statistics, Department of Justice: Sacramenio, Califomia).

This model explains 91 percent of the variation in death sentences disposed among
California’s 58 counties. My hypothesis was that poorer counties would be less likely to
charge the death sentence because of an inability to pay for it. This model shows that
declining revenue is almost assuredly a factor, albeit a small one. The Homicide variable
predicts that every additional homicide in a county increases the likely number of death
sentences by .005. Since the numbers of homicides are so large (1,039 for Alameda
County for the five year period) this coefficient has great predictive value. Lnfact, it is the
homicide variable that is largely responsible for the high rlvalue. While the variables,
Poor and Rural claim only a small percentage of the high r™ figure, they arc powerfully
significant as evidenced by their very low P-values. According to the model, there is only
a two percent chance that Poor is not a significant variable in predicting the variation in

death sentencing among counties. For the Rural variable the P-valuc is so low, it docs not
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even register in the thousandths. In addition, an F-test, designed to further scrutinize (lie
appropriateness of the Poor and Rural variables finds them to be significant to the model.
The F-test compares a constrained model, in this case a simple regression on how death
sentences arc predicted by the number of willful homicide alone, and the unconstrained
model with the Poor and Rural variables added in. In comparing the two models, the F-tcst
yields a score of 8.6, well above the 3.15 needed to reject the null hypothesis that Poor and
Rural have nothing to do with the model.

A better multiple regression model would have the incidence of death sentences
charged rather than disposed as the dependent variable. But these charging statistics arc not
kept on the state or the local level. My attempt to collect this data by county met with
resistance by some district attorneys and simply poor record keeping by others.

To the extent that a death disposition represents a “success" for tlie district"attorney,
it is a function of how often she charges it. Currently one in eight death charges ends as a
death disposition (Supra noe4). Therefore, the death disposition, while not a perfect
predictor of death charges, is a sufficient proxy for the prosecuting attorney’s charging

behavior.
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Appendix B

TRIAL M otions2 Avg. Number Days to Full Court
Datal of Attorneys Select Jury Days3

Charged 40.9 19 18.3 98.3
Dropped 6.0 1.4 2.3 17.6

INCARCERATE VYears4  Yearly Cost5 Nominal Cost  Discounted Cost0
COSTS

Death Row 9 $21,440 $189,603 $140,224

Life in Prison 40 $21,067 $821,613 $301,553

TR| AL Ctfense Defense PruseatoQ Fftscatfioo Court7 LAJil8  Total Cost to
Atones) lowstigadon Ataney(s)  Investigation LA County

Charged  $385,998 $48,523  $771,996 $48,523  $506,408 $136,875 $1,898,323
Dropped  $160,058  $5,105 $320,116 $5,105 $82,188 $54,750  $627,322

1 These statistics, along with the defease cost data, were collected from actual case files at the Los Angeles
Superior Court, Central Division (see the complete samples in Appendices C and D). Kurt Livesay
edited the original sample, leaving only (hecases (hat could be considered a “typical, well defended case.”
Mr. Livesay was the sole person responsible for making the decision to pursue death penalty cases in Los
Angeles for 17 years. This data, along with other survey data in this report, are on file as an Advanced
Policy Analysis project at the University of California, Graduate School of Public Policy.

2 For this study, simple scheduling motions, including motions for continuance, were not included.

3 Full Court Days is the average number of days where the trial took up all of the court’s time. These
averages do not include the numerous days where the court had to deal with some aspect of tlie case while
not in full session. The times the court had to rule on some aspect of the case (e.g. ruling on a motion
for continuance) are recorded as Court Days in Appendices C and D. A conservative estimate would
estimate 20 minutes for each one of these instances. This could add 6.3 days to the average humber of
Full Court Days 'or the Charged group and 1.3 more days to the average for theDropped group, To avoid
confusion, | left these additions out at the model.

4 The nine-year figure comes from a press release from the U S. Department of Justice (October, 23,
1992). The 40-ycar figure comes from Stephen Magagnini’s article "Closing death tow would save tlie
state $90 million a year,” Sacramento Bee. Monday, March 28, 1988, Al. Every cost study | have seen
also uses the 40-years as the life expectancy in prison, see notes 70, 71,71 and 74.

5 Interview with Christine May, Information Officer, California Department of Corrections.

A The discounted costs in these cells represent the ner present value of (he stream of payments necessary to

house a prisoner on death row for nine years and a Life In Prison inmate for 40 years. The rate used, 6 5

percent, is the "applicable federal rate for determining the present value of an annuity, an interest for life or

aterm of years, or a remainder or revisionary interest." according to the Internal Revenue Service Advance

Revenue Ruling *93-'92 applicable federal rates for May 1993 (Issued April 19. 1993, cited in BNA

Taxation, Budget and Accounting Text, p. L-I)

I multiplied the S3,589/day Court cost given to me by the Judicial Council of California (supra note 83),

by the sum of the Full Court Days and Days to Select a Jury.

According to a Los Angeles County Jails Public Information Officer, the cost of housing a defendant

bound for state prison is S150 a day, or $54,750 a year. Kerry Fuse at the Superior Court estimates that

the average death penalty case takes 2 5 years to prosecute compared with | year for an LWOP case.

~

[0}
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App E--987 9 Costs

Appendix E

1
1

DeaU Penally la restigator and Expert Witness Cost Survey

Coses where (he death penalty was available and charged

Defense Attorney Cost 987.9 Cost Total
1 $93,747.87 $14,386.55 $108 134.42
2 $101.175.00 V. 6,875.00 5118.05000
3 $470,600.96 $165,083.99 $635,684.95
4 $336,548.42 $65,531.78 $452,080.20
5 $374,7/0.00 $44,250.00 $419,020 00
6 $94,247.40 $3.14990 $97.397 30
7 St73.537.61 $30,331.46 $203,919.07
total $1,694,62726 $339358.68 $2,034,285.94
avi- $242,089.61 $48,522.67 $290,61238

Cases where the dealh penalty was available but not charged

Defense Attorney Cost 987.9 Cost Total
1 $409,602.88 $15,67330 $425,276.38
2 $8,461.41 $550.00 $9.01141
3 $50,321J3 $0.00 $50,321.33
4 $71,750.00 $0.00 $73.250 00
5 S46.548.93 $10.84498 $57,393.91
6 $45,886.10 $2.88830 $48,774.60
7 $79,705 09 $20,393.02 $100,098.11
8 $30,596.24 $0.00 $30,596.24
9 $10,250.00 $11.82200 $22,072 00
total $335,057.69 $45,94830 $382306.19
avp. $37,228.63 *5,10539 $42300.69

Source: These cases and cost figure* initially were generated by the Superior Court s Bud/tel Office for die Auduor-
Controller's Offix. | then sent the entire list of death cases charged and death cases not charged lo Los Angeles publi
defenders and court appointed attorneys with tlie instruction lo only select the cases on the list that were ‘'middle ranjv
in terms of cost among the cases with which they were familiar. Seventeen attorneys responded
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STATE OF ALASKA BILL NO. S5SB
1996 LEGISLATIVE SESSION

ANALYSIS (continued)
Introduction.

This bill authorizes capital punishment for the crime of Murder in the First Degree if certain attendant aggravating
factors are found to exist and are established by competent evidence Prosecution is given discretion whether to seek
the death penalty in a given case.

The capital caseload of the Public Defender Agency will be a direct function of the number of murder cases prosecuted
in the state combined with prosecutorial decisions to seek the deatn penalty. As such the Public Defender Agency s
fiscal analysts is premised on projections made by the Department of Law in its fiscal analysis of HB 45. The
Department of Law indicated it prosecuted 17 murder cases in 1994 where the dealh penalty could have been sought in
that the requisite statutory aggravators were present. Of those 17. ten would likely result in death penalty trials. The
Department of Law concluded that they would gain nine convictions from which the death penalty would be imposed in
Six cases.

Of the ten cases which are projected to go ta trial as capital cases, the Public Defender anticipates being assigned to
seven, with the other three either involving private lawyers or attorneys secured through the Office of Public Advocacy
(where the PD is unable to undertake representation because of legal conflict of interest).

Because the number of murders can vary significantly from >ear to year, predicting actual numbers of eases is difficult.
It is not difficult, however, to predict a profound fiscaJ impact for the PD once the death penalty becomes law. The
concept of 'super due process', established by the U.S. Supreme Court as the required standard of practice for
defending death penalty cases, necessitates that highly capable lawyers and support stafT (in sufficient numbers) b* in
place to handle any and ail cases of this nature.

lisaia.

Passage of this death penalty legislation will have an undeniably significant impact on the entire criminal justice
system, including the courts, corrections, prosecution, public counsel services, and other related entities. Death penalty
cases require greater due process safeguards than do non-capital cases. This is obviously a consequence of the seventy
and finality of a death sentence as well as the potential for lulling an innocent person by mistake. It must be
understood that the criminal justice system is jn imperfect process based on the combinauon of law and human
judgment. Some percentage of error is a consequence of the American jury system. In non-death cases the system
standi ready to correct those mistakes when and where they become known. An execution following a death penalty
case can never be corrected, (tis for these reasons so much care must be taken to defend individuals accused in capital
cases Providing 'super due process* translates into adequate attorney reaources, support rtaourees, expert and
consultation monies, funds for appealing death penalty convictions and other attendant expense*. A commonly
accepted estimate for expert witness fees alone in a dealh penalty case is J60.000.

It is not unusual for a death penalty case to remain in the court system, litigated by the parties, for a period of up to
ten years. This is a result of the extensive appellate work which is routmeW done in each death penalty case following
conviction. Following are the procedures which are typically utiliced after . tnai and lentencmr

1 Motion to modify the death sentence/reconsider before state trial judge:

2 Mandatory appeal of conviction and sentence to Alaska Supreme Court;

3. Wrrit of certiorari to the United States Supreme Court;

4 Post-conviction relief croceed ngs in state court;
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5 Appeal of unsuccessful post-conviction relief proceedings to the Court of Appeals;
0. Petition for nearing of post-conviction relief proceeding denial to the AJaska Supreme Court;
7. Petition for *nt of habeas corpus in Federal District Court.
9 Appeal to the United States Court of Appeals if writ unsuccessful;
9. Rehearing in the United States Court of Appeals;
10. Writ of certiorari to the United States Court of Appeals;
11. Request for clemency-'commuution to Executive 3ranch of government;
12. Emergency stays to tr.e United States Supreme Ccur: prior to execution.
Breakdown of Fiscal Impact

1 Personal Scr.-.ccs Given the complexity and intensity of effort involved in each death penalty trial and penalty
hearing, manv states require by statute that a minimum of two defense attorneys take up representation of the accused
in death penalty matters. Both the state District Attorney and the Office of Public Advocacy contemplate such a policy
for their respective agencies. The Public Defender wiU follow this prudent course, whether established by statute or
internal poliry.

Assuming that the Public Defender Agency handles six to seven capital cases per year, death penalty uruu will be
established in its two largest offices. Anchorage and Fairbanks. A tnal team tn eech of these offices wifi be esubbshed
the first year. The second year an appellate team will be placed in Anchorage. (Please note that unlike the
Department of Law. the Public Defender Agency has no equivalent to the Office of Special Prosecution* and Appeal*.)
The appellate team will r.ot be needed until the second year following enactment of the death penalty because it is not
expected that an appeal would be "ripe” until that time. Obviously adequate support staff, to include legal interns
designated as 'Associate Attorneys' under state personnel classification) paralegals, investigators and secretaries, wil]
be necessary. Asecond appellate team will be esubbshed in Fairbanks in the third year following enactment of capital
punishment.

2. Tnvel and Contractual Travel expenses will be necessarily high in that a team approach it being taken by thie
agency. These teams will have to travel to locations where the crime occurred end where tnal ii being held. Travel
expenses are higher in .Alaska because of the geography of the state, the lack of surface roeda, and the high coat of air
travel and lodging. Costs will be even higher for the considerable out-of-itata travel associated with these cases. Once
in individual is convicted of a capital offense, preparation begins for the penalty phase (sentencing hearing). Defense
investigators will travel to locations where the defendant lived, went to school, etc., to interview people and develop
facts for the purpose of vitiating a sentence of execution. If favorable witnesses are located, they will then have to be
subpoenaed fcr travel to Alaska for the hearing.

Contraecual expenditures for expert witnesses will be s.gmficant. As the Department of Law pointed out in a 1993
fiscal note related to a death penalty proposal, 'recent cost studies of capita! trials ir. other suies indicate that expert
witnesses for both the trial and sentencing proceedings cost about 160.000, on tha average*. Thia estimate is consistent
with the research by the Public Defender Agency on this issue. In addition there will be expert witnea* eosu for the
appellate work done following trial, conviction and sentence to death. These cosu can be a* high u the expert witness

fees incurred during trial.
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3. Supplies and Equipment. These expenses naturally accrue 'vhen additional «ulT are required. Estimate* which

follow are conservative projections without consideration of inflationary factor*.

4. Training Training for lawyers engaged in death penalty work n a critical component for any death penalty defense
unit. Both the prosecution and the defense will avail themselves of national training program* which are conducted on

a yearly basis related to these kind* of cases.

Conclusion

Due to the accrual of cases from year to year, once implementation of the death penalty occur* expenses coJd greatly
exceed that anticipated in this fiscal analysis. This agency has no control over the trend of homicide crimes nor the
discretion which will be exercised by the prosecution in seeking the death penalty. There is the real likelihood that
additional staff will have to be added to this agency beyond the third year of implementation of the capital crime law.
Simply stated, this cost estimate very well might understate staff/contractual need*. Only several years of experience

with the de3th penalty will permit adjustment of projections and fiscaJ analysis.

Personal Services f10Q Line! *

Anchorage ¢ Tnal Team
Attorney V

Salary & Benefits
Attorney rv

Salary & Benefits
Associate Attorney |

Salary St Benefits
Paralegal Assistant Il

Salary d: Benefits
Investigator Il

Salary dc Benefits
Legal Secretary |

Salary’ & Benefits

Fairbanks - Trial Team
Attorney V

Salary & Benefits
Attorney IV

Salary dt Benefits
Associate Attorney |

Salary & Benefits
Paralegal Assistant Il

Salary St Benefits
In* esugatcr 1l

Salary & Benefits
Legal Secretary |

Salary & Benefit*

SUBTOTAL

Fiscal [.T.gact-FY 98

5 839
S3.6
533
52.1
52.1

37.0

100.9
94.7
61.2
S3.9

S 539

393

*L'ling FY 96 *alary schedule with no increase* factored in

S 7104
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Tra™gluQQL.irt) .

Death penalty teams will tra'.el to appropriate venue for all relevant hearings. Travel include* that of staff, witnesses,
expert witnesses, etc. This includes both in-state and out-of-state travel.

SUBTOTAL S 500

Contractual (3QQ Line)
Expert witness fees S$120.0
Additional office space for death
penally staff in Anchorage and

Fairbanks P D. offices 30.8

Communications 150

Printing 4.0

Depositions 10.0

Westlaw 50
SUBTOTAL S 184.8

Sugelis? MQQ_Lmel -

Office consumables $ 50
Law library 10.0
New position supplies (one time) 100
SUBTOTAL S 250

Equipment AOO L:ne»
Office furniture and equipment, pc/word
processing, etc. one time) SUBTOTAL S 540

TOTAL FY 95 51084.2

Fiscal laaatt-fYS3 .

(These costs are in addition to FY 93 costa which will be carried over from year to year.)
Personal Services (100 Line)___

Anchorage « Appellate Team

Attorney V

Salary it Benefits S38.9
Attorney IV

Salary it Benefits S3.6
Paralegal Assistant It

Salary it Benefits i 521
Legal Secretary |

Salary it Benefits 3~0

SUBTOTAL 5261 6
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Travel (2CQ Line)
StaiT travel, expert travel
and per diem. SUBTOTAL $100.0

Contractual (300 Line) _
Expert witness fees (based on accrual $240.0
of FY 98 and 99 cases)
Office space for Anchorage

appellate team 114
Training for Death Penalty Appellate Team 4.0
Communications 100
Depositions 5.0
Document production 50
Westlaw 1Q
SUBTOTAL 5 283.4
Supplies f-4QQ.LuicL_
Office consumables 30
Law sbrary 20
New position supplies 'one time) 1Q
SUBTOTAL $ 9.0
Fryjtprr.ent <500 Linel
New position equipment tone time) SUBTOTAL S—13Q
SUBTOTAL FY 99 J 672.0
FY 93 CONTINUING COSTS $10202
TOTAL FY 99 EXPENDITURES $1692.2

Fiscal Imcact-FY 00
(These costs are in addition to FY 98-99 costa which will be carried over from year to year.)

Personal Ser-ices (1QQ Line)—

Anchorage .
Attorney V (Additional death penalty trial attorney)

Salary & Benefits $88.9
Associate Attorney |

Salary & Benefits 53.8

Legal Secretary 1
Salary & Benefits 370

SSSB 32
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Fairbanks
Attorney V (Additional death penalty trial attorney)
Salary St Benefits S 100.9
Legal Secretary | (Trial support)
Salary it Benefits 38.3

Appellate Team fFairbanks)
Attorney V (Additional lawyer for death penalty appellate work)

Salary St Benefits 100.9
Attorney IV (Additional lawyer for death penalty appellate work)
Salary St Benefits 94.7
Paralegal Assistant Il
Salary it Benefits 53.9
Legal Secretary | (Appellate support)
Salary & Benefits 133
SUBTOTAL S606.7

Staff travel, expert travel
and per diem. SUBTOTAL $100.0

Contractual HOP Line)
Expert witness fees based on trial and

appellate cases for FY 00 3 360.0

Additional office space for r.ew staff 05.4

Communications 20

Depositions 100

Document production 5.0

Westlaw JL2.
SUBTOTAL J 4284

Supplies (400 Line)
Office consumables S 50
New position supplies (one time) 12.

SUBTOTAL $ 130

Equipment 1jQQ.Lme)

New position equipment (one time) SUBTOTAL S 405
SUBTOTAL FYOO $1138.6
FY 99 CONTINUING COSTS S167Q.2.

TOTAL FY 00 EXPENDITURES 52558.8
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Fiscal Imoact-FY 01
tThese costs are in addition to Ft' 93-99 00 costs which will be carried over from year to year,)

Personal Services (100 Line! SUBTOTAL .0

Travel X0 Lined, .
Death penalty teams will travel to appropriate

venue for all relevant hearings. Travel includes
that of staff, witnesses, expert witnesses, etc.

SUBTOTAL $100.0
C<Mmtra<tu?l 13
Expert witness fees, office space,
communications. Westlaw. etc. SUBTOTAL 360.0
Supplies (+OQ Line)
Office, law library SUBTOTAL 9.0
SUBTOTAL FY 01 S 468.0
FY 00 CONTINUING COSTS $2810.3
TOTAL FY 01 EXPENDITURES 53278.3

Fiscal Imcact-FY’02
(These costs 3re in addition to FY 93-99 costs which will be carried over from year to year.)
Personal Services (100 Line)

Anchoram-,Trial Team

Attorney V

Salary Sc Benefits 5 88.9
Attorney IV

Salary 8 Benefits 83.6
Associate Attorney |

Salary S Benefits 53.3
Paralegal Assistant Il

Salary & Benefits 52.1
Investigator 111

Salary St Benefits 59.2

Legal Secretary Il
Salary S Benefits 39.1
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Fairbanks
Attorney V (Additional death penalty trial attorney)
Salary & Benefits 100.9
Investigator (I
Salary & Benefits 53.9
Legal Secretary | (Trial support)
Salary 4c Benefits 38.3
Attorney V (Additional lawyer for death penalty appellate work)
Salary St Benefits 100.9
Attorney P/ (Additional lavyer lor death penalty appellate work)
Salary St Benefits 94.7
Paralegal Assistant 1l
Salary St Benefits 53.9
Legal Secretary | (Appellate support)
Salary S Benefits 3 393
SUBTOTAL J 857.6
StadT travel, expert travel
and per diem. SUBTOTAL S 1000
Contractual (300 Line)__
Expert witness fees based on trial ar.d
appellate cases for FY 00 360.0
Additional office space for new staff 30.0
Training for staff 100
Communications 20
Depositions 100
Document production 5.0
Westlaw/CD Rom _2,ﬁ_
SUBTOTAL J 4430
S'jpolies (400 LineL
Office consumable* S 50
New position supplies (one time) _LQfi.
SUBTOTAL S 150
Equipment (5QQ Lind
New position equipment (one time) SUBTOTAL 3 405
SUBTOTAL FY 02 S$1456.1
FY 01 CONTINUING COSTS 1327&3.

TOTAL FY 02 EXPENDITURES S4734.4
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BUDGET BACKGROUND

TRAVEL EXPENDITURES

support staff, witnesses and experts: (per diem expenses additional)

Anchorage ¢ Dillingham $ 466 Fairbanks « Fort Yukon $156
UnalJaska 1014 Barrow 650
St. Paul 1106 Galena 216
Kodiak 386 Wainwright 530
Cordova 224 Pt. Hope 600
Valdez 200
Bethel 694
Nome 580
Kotzebue 550
Fairbanks 406
Juneau 444
Sitka 470
Ketchikan 533
Seattle 986
Washington. DC 1673
Kenai 130

OFFICE SPACE FOR ADDITIONAL EMPLOYEES:

Attorney V lo sqg. ft. £1i175 =3306/mo. X 12 = S3672/yr.
Attorney TV 1T5 sq. ft. £ 51.75 = $306/mo. x 12 = $3672/yr.
Assoc. Attorney | 122 sq. ft. 5 S1.75 =S5213/mo. x 12 = $2,556/yr.
Paralegal Il 93 sq. ft. § SI.75 =SI71/mo. x 12 = S2052/yr.
Investigator Il 63 sg. ft. i) 51.75 =Sl 19/mo. x 12 =S1428/yr.
Legal Secretary | 98 sq, ft. 3 $1.75 =S171/mo. x 12 = S(2052/yr.

OFFICE EQUIPMENT FOR ADDITIONAL EMPLOYEES: (one time)

Desk, chairs, table, bookshelves, PC/word processing * $4500 each.
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Title An Act authorizing capital punishment '‘BRU Elective Operations

authorizing an advisory vote on instituting capital punishment Component General and Primary Elections
Sponsor Senator Taylor

Requester Senate Judiciary COMPONENT SERIAL NO. 2

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 100 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 22
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 2.2 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

[CHANGE IN REVENUES (

1002 Federal Receipts

1003 GF Match

1004 GF 22
1005 GF/Program Receipts

1037 GF/Mental Health

Other

TOTAL 2.2 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY96) cost: $ 00

POSITIONS

FULL-TIME 0

PART-TIME 0

TEMPORARY 0
ANALYSIS: (Attach a separate page if necessary)

This figure includes the cost of providing information about this issue in the Official Election Pamphlet as
required by AS 15.58, and the programming costs for counting votes cast on the question.

However, only four measures can be printed on a single ballot card. If this measure requires an additional
ballot card, the costs will increase by $53.4.

Prepared by Dana LaTour V Phone  465-5347
Division Division of Elections Date 3/7/96
Approved by A
Commissioner'  Lt. Governor Fran Ulmer Date 3/7/96
Agency Office of the LI Govern-Z I

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 11/95) 96fisno< »Is/DBR Cage t of 1



FISCAL NOTE N "

STATE OF ALASKA Bl Bul version: ~S 5 5 2<7M~”
1996 LEGISLATIVE SESSION (S) Publish Date:__
Revision Date: March 18. 1996 Dept. Affected: Public Safety _
Title:  Capital Punishment for Murder BRU: Alaska State Troopers
Component: Detachments
Sconsor: Senator Tavlor
Requestor S Finance COMPONENT SERIAL NO. 0799
EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
i OPERATING FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

iLAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 00 0.0 0.0 0.0

ICAPTITAL EXPENDITURES |

-CHANGE IN REVENUES ( )
Revenue Code

FUNDING: (Thousands of Dollars)

MO002 Federal Receiots
11003 GF Matcn

11004 GF

1005 GF-Prcoram Receiots
+1006 GF. MHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0

=stimate of current year (FY 96) impact: S

=OSITIONS:

ANALYSIS: (Attach a separate page if necessary.)

This bill will not have a fiscal impact on the Division of State Troopers. The impact of this bill on the division is the possibility of

troopers having to attend coun proceeding' that they do not currently have to attend.

Prepared By: Lt. Dan Lowden Phone: 465-3505

Division: Alaska State Troopers Date: March 1S. 1996
Approved by Commissioner Oate: / ft/Or
Agency: Ronald L. Otte. Department of Public Safety

PREPARER 10 PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

For further distnbution information call the Governor's Legislative Office

0.0

00

Page lof 1



FISCAL NOTE b )

STATE OF ALASKA (S) Pub,isl" Date:
1956 LEGISLATIVE SESSION

=evijicn Data: 03/25/96 Cect. Atfactab: Alaska Court Svstem
~ e Cat>t2i -umstimeni for Mucer P.U Tnal Cours

Comoonant:

Soorson Sens. Taylor, "earco ’
:»CL*3or: Senate Judiciary _ COMPONENT SERIAL NO. '68

Excencitures/Pavenu&s (Thousands of Dallars)
OPERATING SKFENCITLrESI F< 37 rf 38 FY S9 FY 00 =Y 01 r'e
-ERSCNAL SERVICES
~AVEL
DCNTP.ACTUAL
SUPPL'ES
i SCLIPMENT
"LANDi STRUCTURES
I GRANTS i CLAIMS

total operating 0.0 1 001 0.0 | 001 0.0 0.0
DAPfTAL EYPENDfTUPES ! 1 1 | |
CHANGE IN REVENUES ()l 1 | | 1 1 [
-urc Source fP'cusanos of Dollars)

*002 : acerai Recacts

*003 GF Match

|
i
*004 GF |

el

i i
i i
0.0 0.0 1 001 30 0.0
*005 GF/P'ogram Pec«ota 1 * 1
*037 GF,Mental Health 1 1 1 i
Gthar 1 1 1 1
TOTAL 0.0 0.0 | 001 001 0.0 0.0
Estimate of any currant /tar (FY 96) cose S Nona
Po3it'cns
r-jil-Tima 1 " r~ - i [ —
Part-Time 1 i 1
Tarroorary I | | . |
ANALYSIS: (Attach a saoarata pa;* ifr.eeaasary)
No Hscal irncact.
P'aoa/adbyt  C. 3. Chnstaruan lIl. Staff Counsal i £ //( A, Fhona:
Agency: Alaska Court System Dal#: ;8/2:r96
AcorovaO by:  Arthur H. Snowden, fl. ACministraflve DIractor [T 1 Data: 02/25/96
Agency: Alaska Court Systam

PREPARERTO PROVIDE ALL CISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

Pav */96



No, 5

FISCAL NOTE Bill Version:CSSSSB 52 (jud)

STATE OF ALASKA (H) Publish Date: 4/29/96
1996 LEGISLATIVE SESSION

Revision Oats: - Ospt. Affected: Corrections

Title: ‘A Act luthoniino capital pumshmsnt. claaaifymtl BRU: Statewide Programs

murder in the lint degree aa a capital felony, and e sta b lis h in g .. Component: Spring Creek CC

Sponsor: Senator Taylor

Requester: COMPONENT SERIAL NO. 90772
EXpendltur«S/RavenueS (Thousands of Dollars)

OPERATING EXPENDITURES Fy 97 FY 98 FY 99 FY 00 Fy 01 FY 02

PERSONAL SERVICES 07.1 69.4

TRAVEL 3.0

CONTRACTUAL 1.665.0

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS 350.0 2.343.0 2.343.0 2.343.0
TOTAL OPERATING 0.0 1.735.1 419.4 2.343.0 2,343.0 2.343.0
| CAPITAL EXPENDITURES | I 9,135.0 | | |

CHANGE IN REVENUES | | | | | | | ~

RJIND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 1.735.1 9,554.4 2.343.0 2.343.0 2.343.0
1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0.0 1.735.1 9,554.4 2.343.0 2.343.0 2.343.0

Estimate ot any current year IFY96) cost: 4 0.0

POSITIONS
FULL-TIME 0 1 26 25 25 25
PART-TIME
TEMPORARY

ANALYSIS: (Anacn a separate page if necessary)
This fiscal note assumes that the proposed advisory vote succeeds and leads to reinstating capital punishment.
It also assumes that the capital punishment bill proposed will be similar to SS SB 52 version C. If the advisory
vote fails there will be no fiscal impact on the Department of Corrections.

The Dept, of Law estimates six individuals per /ear would be prosecuted and sentenced to death under this bill.
Experience in states with a death penalty statute indicate that an individual remains on death row for slightly
less than ten years before execution. Using these estimates, the Department of Corrections must plan for a
[death row facility capable of holding 60 inmates. Additionally the new facility would need to contain suitable
Istructure for the execution itself. This bill requires death by intravenous injection administered by a licensed
physicinn. CONTINUED ON PAGE TWO:

Prepared by: Jerry Shriner Phone: _ 465-4652
Division: Office of the Commissioner Date:’ 4/18/96
Approved by Commissioner: Margaret Pugh Date: 4/18/96
Agency: Departtment pf Corrections® * L

PREPARER TO PROVIDE A |l DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor'* Legislative Office

(Rev 11/95) 96lisno.*Is/D8R 1lof 3
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