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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M M a r c h  29, 1996

S U B J E C T : Postsecondary education - ( C S H B  535(HES))

T O : Representative C o n  B u n d e  

Attn: L y n n

FROM: Michael F. Ford ^  

Legislative Counsel

In C S H B  5 3 5 ( H E S )  there are two provisions of law that relate to the collection and transfer 

of  loan origination fees. In sec. 22, loan origination fees for the scholarship loan fund 

( A S  14.43.090) are authorized to be deposited into an origination fee account within the 

student loan fund. This section also maintains existing language that the deposit is subject 

to legislative appropriation. W e  believe that the necessity of legislative appropriation is 

required by  Article IX, section 7 and by Article IX, section 13, of the Alaska Constitution. 

A  similar provision exists in sec. 30 of C S H B  535(HES). However, the language referencing 

the appropriation requirement for the deposit of fees is reflected as repealed in this section. 

W e  r e c o m m e n d  that sec. 3 0  be changed to leave "subject to appropriation" in the statute.

Please contact m e  if y o u  have further questions.

MFF:glc:pl 

96-193.glc



(7 ) ^  . .OUSE COMMITTEE REPG.. T
Date Referred to Committee: February 29, 1996 FURTH ER  REFERRA LS :

Date o f Committee Action

V-\ l o a m o .

rsA

The H EA LTH . EDUCAT ION  AND SO C IA L  SERV IC ES  Committee considered: HB 535

H O USE  B IL L  NO. 535 * PO STSECONDARY EDUCATION

“ An Act relating to postsecondary education.”

recom m ends it be replaced
with the following committee substitute C.S W S  5 5 > s

^  \  [ ] the same title
a new title

additional referral t o __
I | attached amendment(s)

A D O PTS:_______________

Committee

Letter of Intent

ATTACHES NEW ft^C A L NOTE(s): (Dq*,

fiscal note(s) D o  b-  ̂ U CrV P r  [ ] fiscal note(s)

APPROVES PREVIOUS:

I J zero r scal note(s) [ ] zero fiscal notc(s)

SIGNI WITH RECOMMENDATIONS

C H A I R ’S S I G N A T U R I _______________ __

o Vj







STATE O F ALASKA
1996 LE G ISLA T IV E  SESSION

FISCAL NOTE
BELL NO. CSHB54HTWI

Revision Date: ________________________________________________  Department Affected: Administration
Title: ‘An Act relating to the financing of adult and juvenile BRU: General Services______________
correctional facilities: providing for the issuance of . . .  .*_________  Component: Leasing________________
Sponsor. Rules Committee_____________________________________  ______________________________________
Requestor. (H) Finance_________________________________________  COMPONENT SERIAL NO. J1____

EXPENDITURES/REVENUES:_________________________________ (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY00 FY 01 FY 02
PERSO N A L SE R V IC E S
TRAVEL
CONTRACTUAL
SU P P LIE S
EQUIPMENT
LAND & ST R U C T U R E S
GRANTS. CLAIM S
M ISCELLANEO US

7,000.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 7.000.0

CA PITA L EXPEN D ITU RES

l~CHANGE.IN.R E V E N U E S  ( _ l

FUND SO U R C E :_______________________________________________ (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
OTHER

7,000.0

TOTAL 00 0 0 0.0 0.0 00 7.QQQ.Q

Estimate of any current year (FY 96) cost: $ 0 
POSITIONS:
FULL-TIME
PART-TIM E
TEMPORARY.

%

ANALYSIS: (Attach a separate page if necessary.)

Section 7 authorizes the D epartm en t of Adm inistration to enter into a lease agreement w ith the Municipality of 
Anchorage for the correctional facility. We anticipate lease payments would begin in FY 2002. Leasing payments are not 
possible to accurately estimate a t this time w ithou t more detailed planning, but by law  cannot exceed $7,000,000.

Adm inistrative costs anticipated to negotiate lease agreements are expected to come from the Public Facilities Planning 
Fund.

Prepared by: Duqan Petty   Phone: 465-2250
Division: General Services U v Date:

(^Approved by Commissioner Made B o y q / ^ r V A  jjj,
'^Agency: Department of Administration_______________________ \________  Date: C y y /

P R E PA R E R  TO  PR O V ID E  ALL D ISTR IBUT IO N  C O P IE S  TO G O V ERN O R ’S  LEG ISLAT IVE  O FF ICE
F o r fu rther distribution in formation, ca ll the G overnor's Legislative O ffice

Rev 0 1 /9 6  P age  1 o f 1



STATE OF ALASKA
1996 LEGISLATIVE SESSION

FISCAL NOTE BILL NO: CSHB 54) (FIN)

Revision Dote _______________ _______________________________Dept. Affected: Revenue_______________

title; Generol Obligation Bond tor Correctional Facilities BRU Revenue Operations

_____________________________________________________________ Component; Treasury Division_________

Sponsor: Rules Committee_________________________________ ______________________

Requestor; House Finance__________________________________COMPONENT SERIAL NO.  121

Expondltures/Rovenuos:_________________________________________(Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY00 FY01 FY 02

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND &  STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts 

1037 GF/Mental Health 

Bond Construction Funds

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost $ 

POSITIONS-

0.0

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page If necessary)

There is no cost to the Treasury Division until voters approve the issuance of bonds. Cost of sale. custodial fees 

a n d  paying agent fess will b e  paid from b o n d  proceeds a n d  subsequent interest earnings.

Prepared by 

Division-

Approved by Commissioner- 

Agency.

Betty Martin. Comptroller

Treasury Division 

Wilson Condon

r ----

L

Department of Revenue

Phone 465-2352 

Date May 4. 1996

Date May 4, 1996

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES 10 GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information can the Governor's Legislative Office

Page l of t
PRISB0N0 XLS



FISCAL NOTE

Revision Date: ____________________
Title:

STATE O F ALASKA
1996 LEG ISLA T IV E  SESS ION

BELL NO. HB541

An Act relating to the issuance of general
Dept. Affectech 

‘ BRU:
Office of the Lt. Governor

Elective Operations
obligation bonds....constructing state correctional facilities 
Sponsor: Rules Committee
Requester:

Component: General and Primary Elections

House Finance

Expenditures/Revenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

22

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

2.2

TO TAL OPERATING 2.2 0.0 0.0 0.0 0.0 0.0

I CAPITAL EXPENDITURES 1 1 1 1 1 1 I

CHANGE IN REVENUES ( ) 1 1 1 1 1 1

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

2.2

TOTAL 2.2 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost: $ 

POSITIONS

0.0

FULL-TIME
PART-TIME
TEMPORARY

0
0
0

AN ALYSIS: (Attach a separate page if necessary)

This figure includes the cost of providing information about this issue in the Official Election Pamphlet as 

required by A S 1 5.58, and the programming co sts for counting votes cast on the measure. However, only four 

m easures can be printed on a single ballot card. If this measure requires printing an additional ballot card, the 

co sts will increase by $53.4.

Prepared by: 
Division:

Dana La Tour
Division o f Elections

Approved by Commissioner: 
Agency: ___________

Director of Elections^
Office of the Lt. Governor ' /

Phone: _ 
Date:_

Date:

465-5347
5 /4 /9 6

5 /4 /9 6

PREPARER TO  PROVIDE ALL D ISTRIBUTION  COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

iRev 11/95) 96fisno.xls/DBR 1 of 1



«

FISCAL NOTE

Revision Date:_____ ____________________________________________________
Title: "An Act relating to the financing of adult and
juvenile correctional facilities....................."_____________________________
Sponsor:
Requester:

STATE O F ALASKA
1996 LE G ISLA T IV E  SESSION

BILL NO. CSHB 541 (FIN)

Dept. Affected: 
^BRU: ALL
Component: _____

Corrections

House Rules
H. Finance

E x p e n d itu re s/R e ve n u e s

COMPONENT SERIAL NO.
(Th o u san d s of D ollars)

#0694

OPERATING EXPENDITURES FY 97 FY 9B FY 99 FY 0 0 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

I CAPITAL EXPENDITURES i l l !

ICHANGE IN REVENUES ( » I I I I !
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

0.0 0.0 0.0 0.0 0 .0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY96) cost: $  0 .0
POSITIONS
FULL-TIME 3 3 3 3 0 0
PART-TIME
TEM PORARY

ANALYSIS: (Attach a separate page if necessary)
The operational costs to the Department of Correction* are revenue neutral. Advanced planning costs to the Department of Corrections and 
Transportation will be borne by an appropriation in the front forms of the operating budget to the "Public Facilrtie* Planning Fund" (PFPF) 
which will allow the two departments to conduct cooperative advance planning for each set of projects. As bonds are issued the PFPF is 
reimbursed/until all advanced planning cost* are offset by bond proceeds over the life of the projects. Corrections staffing is necessary to 
eneure that advance architectural and engineering work comports with operational and security needs and so that the need for change 
orders during construction is minimized. Corrections funding , provided by PFPF funds which are reimbursed by bond proceeds, will be 
needed for the life of the construction phases to the beginning of the first full year of operations for all institutions and is as follows:

Expenditure
Lins FY97 FY98 FY99 FYOO _P  U FY02

71000 $ 85.9 ♦ 180.9 » 190.5 $ 200.6 $ 0.0 » 0.0
72000 5.0 15.0 15.0 20.0 0.0 0.0
78000 10.0 20.0 20.0 20.0 0.0 0.0

TOTAL $ 100.9 » 215.9 » 225.5 $ 240.6 i o.o » 0.0

Phone: 465-4652
Division: Office of the Commissioner Date: 5/4/96

Approved by Commissioner: tat. . L  Margaret M. Pugh Date: 5/4/96

Agency: Department of Cotractions

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 11/95) 96fisno.xls/DBR 1 2



FISCAL NOTE 
CSHB541 (FIN)
“An Act Relating to the financing of adult and juvenile correctional 
Page 2

Department of Corrections functions required to support design and construction of the proposed 

construction projects include:

* Verify staffing and operational requirements for each facility;

* Coordinate R S A  services and documentation;

* Coordinate design and construction phase meetings at each location;

* Attend on-site design phase and construction phase meetings at each

location;

* Ensure that security-related issues are resolved in each construction plan;

* Develop and implement a transition plan inclusive of staff training; and

* Confirm operating budget increments for each facility.



FISCAL iNOTE

5/4/96

STATE. O F  ALASKA
1996 LEG ISLA T IV E  SESSION

B ILL  NO. HB 541

Revision Date: 
Title: G.O. 8onds for Correctional Facility

Dept. Aflectech 
'BRU:

OOT&PF
Facilities Management

Sponsor:
Requester:

House Rules
House Finance

E xp a n d itu re s/R a vtn u a a

Component: Facilities Design and Construction

COMPONENT SERIAL NO. 

(Thousands of Dollars)

1880

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES 
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

I CAPITAL EXPENDITURES 0.0 0.0 I 0.0 0.0 0.0 0.0

ICHANGE IN REVENUES ( ) 0 .0 0.0. 0.0 o o o o o o

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0 .0 0.0 0.0 0.0 0.0 0.0

Estimate of any currant year (FY96) coat: t 0.0

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

ft#"?'6*
HB 541 provides guidelines for issuance of G.O. Bonds to build prison/throughout Alaska. 

The bill itself does not have a fiscal impact on DOT&PF, but if the bond initiative is 
approved by the voters, the department will probably require funding to capitalize the Public 
Facilities Planning Fund to begin work on the proposed projects. Funding sources for the 
PFPF will be reviewed if the bond initiative p a sse s.

Prepared by:

Division: 

Approved by: 

Agency:

Sam Kito III Phone: 465-3900
Special Assistant

Office' of tACCommissioeet

Commissioner 
Department of Transportation and Public Facilites

Date;

Date: I 1

PREPARER TO PROVIOC ALL DiSTRlBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's LegiaJetive Office

(Rev 01/961 96fiino.xlsrSSK Page of







,JOUSE COMMITTEE REPORT
(in
Date Referred to Committee: April 9, 1996 F U R T H E R  R E F E R R A L S :

Date of C o m m i t t e e  Action: . ■41 L S ^ S - U .

T h e  F I N A N C E  C o m m i t t e e  considered: H B  543

H O U S E  B I L L  N O .  543 S T A T E  A I R P O R T  L A N D  L E A S E  P R E F E R E N C E

“A n  Act establishing a preference w h e n  entering into state airport land leases.”

recommends it be replaced [ 3 the same tide
w ith  the fo llow ing committee substitute ( L  t V?S [ j a new tide

[ ) additional referral to _______________________ Committee
f j attached amendment(s)

ADOPTS : Letter of Intent

ATTACHES NEW  FISCAL NOTE(s): (Depl) APPROVES PREVIOUS: (D̂ Dm)

I J fiscal note(s) ______________________  [ ] fiscal note(s) _____________________________

[ J zero fiscal note(s) ________________ f yH zero fiscal notc(s) , *4 1 ^  ) ‘i  G>

S IG N IN G  W IT H  RECO i
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C S  F O R  H O U S E  B I L L  N O .  543( )
V

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

N I N E T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

BY
?Offered:

Referred: i , ;  S
I!Sponsor(s): HOUSE TRANSPORTATION COMMITTEE <■

A  B I L L  

F O R  A N  A C T  E N T I T L E D  *

i

" A n  Act relating to state airports and air navigational facilities."

B E  IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. F I N D I N G S  A N D  S T A T E M E N T  O F  P U R P O S E ,  (a) T h e  legislature finds 

that

(1) it often takes considerable commitment, time, and resources for a lessee 

to establish a fully developed revenue-producing business or noncommercial enterprise on 

leased land on an airport o w n e d  and operated by the state;

(2) a developed business or noncommercial enterprise by an airport lessee 

produces a stable long-term flow of revenue to the local c o m m u n i t y  and the state in the form 

of income from jobs created and taxes paid;

(3) a developed business by an airport lessee usually has established a positive 

reputation with its clientele that enhances future tourism and c o m m e r c e  in this state;

(4) a developed business by an airport lessee is better positioned to generate 

m o r e  federal passenger entitlement m o n e y  for the airport and the state;

(5) a developed business or noncommercial enterprise on an airport land lease

-1- CSHB 543< )
New T e xC U n d e r lin e d  [DELETED TEXT BRACKETED]
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generally maximizes the use of the airport infrastructure, and this maximization m a k e s  the 

airport’s operation m o r e  economi:al; and

(6) providing a right and option to lessees of airport land to continue to lease 

the land will encourage and enhance compliance with state law and airport leases, and this 

compliance will benefit the overall operations of the state airport system.

(b) It is the purpose of the legislature to preserve and establish, for qualifying land 

lessees w h o  are in compliance with state law and airport lease:, a right, consistent with sound 

airport planning, to continue to lease the land in order to continue their businesses and 

noncommercial enterprises and »■ order to promote a strong aviation industry in this state with 

long-term benefits to local communities, the airports, and the state.

* Sec. 2. A S  02.15.090 is a m e n d e d  to read:

Sec. 02.15.090. O P E R A T I O N  A N D  U S E  P R I V I L E G E S ,  (a) In operating an 

airport or air navigation facility o w n e d  or controlled by the state, the department m a y  

enter into contracts, leases, and other arrangements covering periods not exceeding 55 

years with a person, municipality, or the United States, granting the privilege of using 

or improving an airport or air navigation facility or a portion of it or space in it for 

commercial, governmental, or other public purposes, including private aviation uses 

[ P L A N E  T I E  D O W N ] ;  or conferring the privilege of supplying goods, commodities, 

services, or facilities at an airport or air navigation facility. T h e  department m a y  

establish the terms and conditions and fix the charges, rentals, and fees for the 

privileges or services that are reasonable and uniform for the s a m e  class of privilege 

or service. Charges, rentals, or fees authorized by this subsection m a y  be fixed for the 

international airports by order of the commissioner or by negotiated or competitively 

offered contract. Notwithstanding A S  37.10.050(a), the fixing of charges, rentals, or 

fees as permitted under this subsection is not subject to the adoption of regulation 

provisions of A S  44.62 (Administrative Procedure Act). T h e  terms, conditions, 

charges, rentals, and fees shall be established with due regard to the property and 

improvements used and the expense of operation to the state. However, use of state 

land and buildings by the Alaska Wing, Civil Air Patrol and its squadrons shall be 

permitted without rental charges. T h e  department shall provide for public notice and 

an opportunity to c o m m e n t  before a charge, rental, or fee is fixed b y  order of the

WORK DRAFT WORK DRAFT WORK DRAFT

CSHB 543( ) -2-
New T ex t U n d e r lin e d  (DELETED TEXT BRACKETED]
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commissioner as permitted under this subsection. T h e  public m a y  not be deprived of 

its rightful, equal, and uniform use of the airport, air navigation facility, or a portion 

of them.

(b) T h e  department m a y  by contract or other arrangement, upon a 

consideration fixed by it, grant to a qualified municipality or person for a reasonable 

period of lime the privilege of operating, as agent of the state or otherwise, an airport 

o w n e d  or controlled by the state. A  municipality or person granted that privilege m a y  

not operate the airport oilier than as a public airport or enter into any contract, lease 

or other arrangement in connection with the operation that the department m a y  not 

have undertaken under [(a) OF] this section.

* Sec. 3. A S  02.15.090 is a m e n d e d  by adding n e w  subse< '^s to read:

(c) Notwithstanding the right of the public to r._ itful, equal, and uniform use 

under (a) of this section, before the expiration of a land lease, including the 

termination of a lease in holdover status, entered into under this section, the lessee m a y  

apply for a n e w  lease, or for an extended term under the existing lease, for the same 

land. T h e  commissioner shall approve the application for a n e w  land lease or an 

extended term under this section without offering the land to other persons for leasing 

if

(1) the lessee is in compliance with the terms and conditions of the 

existing or holdover lease; and

(2) the continued use of the leasehold is consistent with written airport 

operation policies and is in the state’s best interest.

(d) A  land lessee o w n s  title to the permanent improvements that the lessee 

constructed or purchased during the term of the lease, unless the lease expressly 

provides that the state is the o w n e r  of the permanent improvements.

(e) At  the expiration, termination, or cancellation of a land lease entered into 

under this section,

(1) a lessee w h o  o w n s  the improvements ' of this section shall

continue to o w n  the permanent improvements that the les ucted or purchased

on a leasehold if the lessee is granted under (c) of this section a n e w  lease or an 

extended term for the s a m e  land;

WORK DRAFT WORK DRAFT WORK DRAFT

-3-
■Vov 7>xc U n d e r lin e d  [DELETED TEXT BRACKETED]
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(2) a lessee m a y  sell the permanent improvements o w n e d  by the lessee 

to a succeeding lessee of the s a m e  land;

(3) at the option of the lessee, the permanent improvements o w n e d  by 

the lessee m a y  be sold by the state at public auction with the proceeds from the sale

of the improvements going to the lessee, less administrative costs of the auction and 

obligations o w e d  under the lease to the state; the successful bidder has the s a m e  right 

to enter into a n e w  lease under (c) of this section without the department offering the 

land to other persons for leasing;

(4) after notice by the department, the permanent improvements o w n e d  

b y  the lessee shall be removed at the lessee's sole expense if

(A) the permanent improvements d o  not c o m p l y  with written 

airport operational policies or are not in the state's best interest;

(B) the permanent improvements are not sold under (e)(2) or (3) 

of this section; or

(C) the department m a k e s  written findings that the permanent 

improvements are a hazard to the public health and safety;

(5) title to the permanent improvements vests in the department if the 

state purchases or otherwise contracts for the ownership of the permanent 

improvements, or if the lessee abandons the permanent improvements.

WORK DRAFT WORK DRAFT WORK DRAFT

CSHB 543< ) -4>
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FISCAL NOTE
STATE OF ALASKA 
1996 LEGISLATIVE SESSION
Revision Oata; 4/4/96 _______
Trtla: 'An Acl aatabllabinq a prafaranca whan antannq BRU: Slat* Aviation, Lamnq and Ajrpc.t Ad.T.T
into stata airport land I t u i i . ' ___________________________________________ Component Statewide Aviation________________________

BILL NO. CS HB #543(TRA) 

Dept. Affected:_______________ DOT&PF____________

Sponsor.
Requester.

House Transportation
House Transportation COMPONENT SERIAL NO. #1811

Expsndltures/Revanues
OPERATING EXPENDITURES FY 87 r Y M FY 99 FY 00 FY 01 FY 02

PERSO NAL SERVICES
TRA V EL
CONTRACTUAL
SU PPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

[ CAPITAL EXPENDITURES

CHANGE IN REVENUES (

1002 FadaraJ Receipts
1003 GF Match
1004 GF
1005 GF/Prognun Receipts
1006 GF/MHTIA 
Other
TOTAL 0.0 0 J 0 JO 0.0 0.0 0.0

Estimate of any currant year (FY96) coat S 

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

AN ALYSIS: (Attach a separata paga V nacasaary)

Prepared by: 
D (vision:

Approved by: 

Agency:

Loran Raamuaaan. P.E.. AdHw pm actor" ^ _________________
E n o in a a r if^ ^  O p a ra tlo n a -^ fe ^ n ^

L  . f  & £ .  . TH
T  JoJeph L  Pertdne, Commiealoner

Department oI Tranaportaflon and Public PadHBaa_________

Phone:
Dale:"

Oata:

465-6841
4/4/96

4/496

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
Fur LrTar deanbuOor intormaOon. caI f a  GcwemoTi Lagatatfva 06to#
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_  CN ' V , ^
A M E N D M E N T  3  ^  ,

O F F E R E D  IN  T H E  H O U S E  B Y  R E P R E S E N T A T I V E  K E L L Y

T O :  C S H B  543( ), version "R" dated 4/17/96

9-LS1769\R.2 ^
Bannisicr

4/17/96

1 P a g e  4, line 12, following "interest":

2 Insert ", and the lessee is compensated for the value of the improvements re m o v e d

3 and, if appropriate, for the value of the business, if any, operated by the lessee on  the land"
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Bannister

4/13/96

A M E N D M E N T  O s

O F F E R E D  IN T H E  H O U S E B Y  R E P R E S E N T A T I V E  ' .

T O :  C S H B  543( ), version "O'* dated 4/9/96

Page 3, lines 22 - 28:

Delete all material and insert:

"(d) T h e  title to leasehold improvements m a d e  to land under a lease entered 

into under this section shall be retained by the lessee w h o  constructs or purchases 

them, by any successor w h o  purchases them, or by any lawful successor or assignee 

of the lessee, except that the title to the improvements reverts to the department if the 

lessee abandons the lease, or if the department, with the consent of the lessee, 

finances or purchases the improvements, or obtains the reversionary interest after good 

faith negotiation by the department.

(e) Unless negotiated otherwise in the lease by the department in

g ood faith, the lessee of a lease entered into under this section m a y  be required, after 

notice by the department, to r e m o v e  any remaining leasehold improvements at the 

lessee's sole expense at the expiration, termination, or cancellation of the lease if a 

n e w  lease between the parties or an extension of the existing lease is not entered into, 

and if the improvements ----_

(1) do not c o m p l y  with an applicable airport master plan; or

(2) arc determined to be a hazard to the health or safety of the public.
*

O r  p
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4/17/96

O F F E R E D  I N  T H E  H O U S E

T O :  C S H B  543( ), version "R" dated 4/17/96

1 Page 3, following line 22:

2 Insen a n e w  subsection to read:

3 "(d) T h e  term of a n e w  lease or an extension entered into under (c) of this

4  section m a y  not exceed a total of 55 years w h e n  c o m b i n e d  with the term of the prior

5 lease if a n e w  lease is entered into, or with the term of the existing lease, if an

6 extension is entered into."

7 Reletter the following subsections accordingly.

8 Page 3, line 28:

9 Delete "(d)"

10 Insert "(e)"

11 Page 4, line 13:

12 Delete "(e)(2) or (3)"

13 Insert "(f)(2) or (3)"

-1-



1

2

3

4

5

6

7

8

9

10

11

12

I

O F F E R E D  I N  T H E  H O U S E  B Y  R E P R E S E N T A T I V E  K E L L Y

T O :  C S H B  543( ), version "O" dated 4/9/96

Page 3, line 25, following "lessee.", through line 28:

Delete all material.
Insert "However, the department m a y  acquire ownership of the improvements, but 

only by the following methods as clearly defined by regulation:

(1) fnancing the improvements;

(2) purchasing the fair market value of the business along with the

improvements;

(3) abandonment by the owner;

(4) a reversionary interest voluntarily given by the o w n e r  w h e n  the 

lease is entered into and after good faith negotiation by the department;

(5) condemnation proceedings; or

(6) judicial proceedings."

9 -L S 17 6 9 \0 .1 -
Bannister

4/12/96

A M E N D M E N T

-I-
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4/12/96(2*

A M E N D M E N T  I C

O F F E R E D  IN  T H E  H O U S E  B Y  R E P R E S E N T A T I V E  ' j J

T O :  C S H B  'j43( ), version "O" dated 4/9/96

1 Page 3, line 15, following "land": ^  7 —

2  Insert", or an extension of  the existing lease,"

7

3 Page 3, line 16:

4 Delete "sound"
1 b  H °e> j

5 Page 3, line 17, following "policies,":

6 Insert "an applicable airport master plan,"

7 Page 3, line 17:

8 Delete "public"

9 Insert "state"
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Bannister 

4/9/96

CS FOR HOUSE B IL L  NO. 543( )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

N I N E T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

BY

OfTered:
Referred:

Sponsor(s): HOUSE TRANSPORTATION COMMITTEE
A B IL L  

FOR AN ACT ENTITLED  

"A n  A c t relating to state airports and a ir navigational facilities."

BE IT  ENACTED BY THE LEG ISLATURE OF THE STATE OF ALASKA :

* Section 1. F I N D I N G S  A N D  S T A T E M E N T  O F  P U R P O S E ,  (a) T h e  legislature finds 

that

(1) it often takes considerable commitment, time, and resources for a lessee 

to establish a fully developed revenue-producing business or noncommercial enterprise on 

leased land on an airport o w n e d  and operated by the state;

(2) a developed business or noncommercial enterprise by  an airport lessee 

produces a stable long-term flow of revenue to the local community and the state in the form 

of i n c o m e  from jobs created and taxes paid;

(3) a developed business by an airport lessee usually has established a positive 

reputation with its clientele that enhances future tourism and c o m m e r c e  in this state;

(4) a developed business by an airport lessee is better positioned to generate 

m o r e  federal passenger entitlement m o n e y  for the airport and the state;

(5) a developed business or noncommercial enterprise on an airport land lease

-1- CSHB 543< )
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generally maximizes the use of the airport infrastructure, and this maximization makes the 

airport's operation m o r e  economical; and

(6) providing a right and option to lessees of airport land to continue to lease 

the land will encourage and enhance compliance with state law and airport leases, and this 

compliance will benefit the overall operations of the state airport system.

(b) It is the purpose of the legislature to preserve and establish, for qualifying land 

lessees w h o  are in compliance with state law and airport leases, a right, consistent with sound 

airport planning, to continue to lease the land in order to continue their businesses and 

noncommercial enterprises and in order to promote a strong aviation industry in this state with 

long-term benefits to local communities, the airports, and the state.

* Sec. 2. A S  02.15.090 is a m e n d e d  to read:

Sec. 02.15.090. O P E R A T I O N  A N D  U S E  P R I V I L E G E S ,  (a) In operating an 

airport or air navigation facility o w n e d  or controlled by the state, the department m a y  

enter into contracts, leases, and other arrangements covering periods not exceeding 55 

years with a person, municipality, or the United States, granting the privilege of using 

or improving an airport or air navigation facility or a portion of it or space in it for 

commercial, governmental, or other public purposes, including private aviation uses 

[ P L A N E  T I E  D O W N ] ;  or conferring the privilege of supplying goods, commodities, 

services, or facilities at an airport or air navigation facility. T h e  department m a y  

establish the terms and conditions and fix the charges, rentals, and fees for the 

privileges or services that are reasonable and uniform for the s a m e  class of privilege 

or service. Charges, rentals, or fees authorized by this subsection m a y  be fixed for the 

international airports by order of the commissioner or by negotiated or competitively 

offered contract. Notwithstanding A S  37.10.050(a), the fixing of charges, rentals, or 

fees as permitted under this subsection is not subject to the adoption of regulation 

provisions of A S  44.62 (Administrative Procedure Act). T h e  terms, conditions, 

charges, rentals, and fees shall be established with due regard to the property and 

improvements used and the expense of operation to the state. However, use of state 

land and buildings by  the Alaska Wing, Civil Air Patrol and its squadrons shall be 

permitted without rental charges. The department shall provide for public notice and 

an opportunity to c o m m e n t  before a charge, rental, or fee is fixed by order of the

WORK DRAFT WORK DRAFT WORK DRAFT
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commissioner as permitted under this subsection. T h e  public m a y  not be deprived of 

its rightful, equal, and uniform use of the airport, air navigation facility, or a portion 

of them.

(b) T h e  department m a y  by contract or other arrangement, u p o n  a 

consideration fixed by it, grant to a qualified municipality or person for a reasonable 

period of time the privilege of operating, as agent of the state or otherwise, an airport 

o w n e d  or controlled by the state. A  municipality or person granted that privilege m a y  

not operate the airport other than as a public airport or enter into any contract, lease 

or other arrangement in connection with the operation that the department m a y  not 

have undertaken under [(a) O F ]  this section.

* Sec. 3. A S  02.15.090 is a m e n d e d  by adding n e w  subsections to read:

(c) Notwithstanding the right of the public to rightful, equal, and uniform use 

under (a) of this section, the department shall offer the holder of an existing lease of 

land entered into under this subsection or (a) of this section a n e w  lease of the s a m e  

land if the lessee is in compliance with the terms and conditions of the expiring lease 

and if the continued use of the land is consistent with state law, sound airport 

operations and policies, and otherwise in the best interest of the public. T h e  offer shall 

be m a d e  for a reasonable period of time before the department offers or leases the 

s a m e  land to another party or to the general public. T h e  term of the n e w  lease offered 

under this subsection m a y  not exceed 55 years. In this subsection, "existing lease" 

includes a holdover lease.

(d) Ownership of leasehold improvements m a d e  under a lease entered into 

under this section shall be retained by the leasee w h o  constructed them, b y  any 

successor w h o  purchases them, or by any other lawful successor or assignee of the 

lessee. However, in limited circumstances clearly defined by regulations, the 

department m a y  acquire ownership by financing the improvements, by purchasing the 

improvements, by abandonment by the owner, b y  condemn* tion, or by judicial 

proceedings.

WORK DRAFT WORK DRAFT WORK DRAFT
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Benefits of n e w  lease p r o v i s i o n s : (1) g r e a t e r  p r o t e c t i o n  of t h e  p u b l i c  a n d  

state p r o perty; (2) e l i m i n a t i o n  of  a m b i g u o u s  l a n g u a g e ;  a n d  (3) i n c l u s i o n  of 

s t a n d a r d  p r o c e d u r e s  t h a t  will e l i m i n a t e  i n c o n s i s t e n t  t r e a t m e n t  o f  t e n a n t s .

1. S a f e t y  I s s u e s

N e w  l e a s e s  r e q u i r e  t e n a n t s  to t a k e  p r u d e n t  m e a s u r e s  to p r e v e n t  t h e  

g a t h e r i n g  of birds.

N e w  l e a s e s  r equire t e n a n t s  to p a r k  v e h i c l e s  o n  t h e  l e a s e h o l d  to a v o i d  

c o n g e s t i o n  o n  r o a d w a y s  a n d  taxi w a y s .

N e w  l e a s e s  r e q u i r e  t e n a n t s  to p r o v i d e  t h e  a i rport w i t h  a  list of 

h a z a r d o u s  s u b s t a n c e s  k e p t  o n  t h e  p r e m i s e s  a n d  r e q u i r e  p r o p e r  

training for h a n d l i n g .

N e w  l e a s e s  a l l o w  t h e  airport to e l i m i n a t e  s a f e t y  h a z a r d s  in t h e  a b s e n c e  

of t e n a n t  action.

2. E n v i r o n m e n t a l  I s s u e s

O l d  l e a s e s  r e q u i r e  t h e  t e n a n t  to r e m e d i a t e  t h e  p r o p e r t y  to t h e  

a i rport’s satisfaction. T h i s  c o u l d  b e  i n c o n s i s t e n t l y  e n f o r c e d  

d e p e n d i n g  u p o n  airport m a n a g e m e n t .  T h i s  r e q u i r e m e n t  is in a d d i t i o n  

to t h e  r e q u i r e m e n t s  of  e n v i r o n m e n t a l  l aws.

N e w  l e a s e s  p r o v i d e  a n  a d m i n i s t r a t i v e  p r o c e d u r e  to a d d r e s s  

e n v i r o n m e n t a l  issues. N e w  lea s e s  p r o v i d e  t h a t  t h e  airport w o n ’t 

r e q u i r e  t e n a n t s  to r e m e d i a t e  p r o p e r t y  u n l e s s  o r d e r e d  b y  D E C ;  r e l e a s e s  

t e n a n t  f r o m  liability for c o n t a m i n a t i o n  o n  t h e  p r e m i s e s  tha t  t h e y  d i d  

n o t  c a u s e  a n d  r e q u i r e s  t h e  airport a n d  3 r d  pa r t i e s  to r e m e d i a t e  t h a t  

c o n t a m i n a t i o n .

3. B u i l d i n g  P e r m i t s

N e w  l e a s e s  p r o v i d e  a  s t a n d a r d  for b u i l d i n g  p e r m i t  r e v i e w  a n d  t i m e l y  

a p p r o v a l  t h a t  e n s u r e s  c o n s i s t e n t  t r e a t m e n t .

4. I n d e m n i f i c a t i o n

O l d  l e a s e s  r e q u i r e  c o m p l e t e  i n d e m n i f i c a t i o n  b y  t e n a n t  to state for all 

d a m a g e  t h a t  o c c u r s  o n  t h e  l e a s e h o l d  o r  b y  t e n a n t ' s  opera t i o n .

N e w  l e a s e s  d o  n o t  h o l d  t e n a n t  r e s p o n s i b l e  for h a r m  solely c a u s e d  b y  

t h e  airport.

5. R e n t

O l d  l e a s e s  d o  n o t  limit the a m o u n t  of r e n t  t h a t  c a n  b e  c h a r g e d .

N e w  l e a s e s  r e q u i r e  rent i n c r e a s e s  b a s e d  o n  fair m a r k e t  value.

p )  TT1̂ ClX rVAJLTVsJi \
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CS FOR HOUSE B ILL  NO. 543(TRA)

IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N E T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

BY THE HOUSE TRANSPORTATION COMMITTEE

Offertd:
Referred:

Spo»or<«): HOUSE TRANSPORTATION COMMITTEE

A B IL L

FOR AN ACT ENT ITLED

"A n  Act establishing the procedures and cooditions fo r lessees o f state a irport

and a ir navigational fac ility land, including holdover lessees, to receive a new

lease of the land; relating to the purposes for which a person, municipality, or

the federal government may use or improve state airport or air navigational

l:

facilities under contract, lease, or other arrangement with the state; and relating 

to the ownership of leasehold improvements made under an airport or air 

navigational facility lease."

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

• Section 1. F I N D I N G S  A N D  S T A T E M E N T  O F  P U R P O S E ,  (a) T h e  legislature finds , 

that

(1) it often takes considerable commitment, time, and resources for a lessee 

to establish a fully developed revenue-producing business or noncommercial enteiprise on 

leased land on an airport o w n e d  and operated by the state;

-1- CSHB 543<TRA)
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(2) a developed business by an airport lessee produces i stable long-term flow ! 

of revenue to the local c o m m u n i t y  and the stale in the form of income from jobs created and
I

taxes paid;

(3) a developed business by an airport lessee usually has established a positive 

reputation with its clientele that enhances future tourism and c o m m e r c e  in this state:

(4) a developed business by an airport lessee is better positioned to generate 

m o r e  federal passenger entitlement m o n e y  for the airport and the state;

(5) a developed business or noncommercial enterprise on an airport land lease 

generally maximizes the use of the airport infrastructure, and this maximization m a k e s  the 

airport's operation m o r e  economical; and

(6) providing a right and option to lessees of airport land to m a k e  the first 

offer for a n e w  lease of the land will encourage and enhance compliance with state law and 

airport leases, and this compliance will benefit the overall operations of the state airport 

system.

(b) It is the purpose of the legislature to create, for qualifying land lessees w h o  are 

in compliance with state law and airport leases, a right and option to m a k e  the first offer, 

consistent with sound airport planning, to continue to lease the land in order to continue their 

businesses and in order to promote a strong aviation industry in this state with long-term 

benefits to local communities, the airports, and the state.
I

* Sec. 2. A S  02.15.090(a) is a m e n d e d  to read: I
li

(a) In operating an airport or air navigation facility o w n e d  or controlled by the 

state, the department m a y  enter into contracts, leases, and other arrangements covering ^

periods not exceeding 55 years with a person, municipality, or the United States, 1
j

granting the privilege of using or improving an airport or air navigation facility or a : 

portion of it or space in it for commercial, governmental, or other public purposes, ! 

including private aviation use [ P L A N E  T I E  D O W N ] ;  or conferring the privilege of 

supplying goods, commodities, services, or facilities at an airport or air navigation 

facility. T h e  department m a y  establish the terms and conditions and fix the charges, 

rentals, and fees for the privileges or services that are reasonable and uniform for the 

s a m e  class of privilege or service. Charges, rentals, or fees authorized by this ! 

subsection m a y  be fixed for the international airports by order of the commissioner or (

CSHB 543{TRA) -2-
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by negotiated or competitively offered contract. Notwithstanding AS 37.10.050(a), the j 
fixing of charges, rentals, or fees as permitted under this subsection is not subject to 
the adoption o f regulation provisions of AS 44.62 (Administrative Procedure Act). 
The terms, conditions, charges, rentals, and fees shall be established with due regard 
to the property and improvements used and the expense of operation to the state. 
However, use o f state hnd and buildings by the Alaska Wing, C ivil A ir Patrol and its 
squadrons shall be permitted without rental charges. The department shall provide for 
public notice and an opportunity to comment before a charge, rental, or fee is fixed 
by order o f the commissioner as permitted under this subsection. Except as provided 
in (c) of this section, the [THE] public may not be deprived of its rightful, equal, and 
uniform use o f the airport, air navigation facility, or a portion of them.

• Sec. 3. AS 02.15.090 is amended by adding new subsections to read:
(c) The department shall offer the holder o f an existing lease, including a 

holdover lease, the right and option to make the first offer on a new lease for an 
extended term within a reasonable period of time for the same land if  the department 
determines that

(1) the lessee was in compliance with the terms and conditions o f the 
expiring lease; and

(2) the continued use of the land is consistent with state law, sound 
airport operations and policies, and is otherwise in the state's best interest.

i
(d) Under (c) o f this section, the department shall make the offer not less than 

180 days before the expiration of the existing lease, and the holder of the existing 
lease shall respond to the department's offer not less than 90 days before the expiration' 
o f the existing lease. In this subsection, "lease" does not include a holdover lease.

(e) A ll leases must include a provision that provides for the disposition of any 1 
improvements made to the land at the expiration, termination, or cancellation o f the 
lease.

-3- CSHB 543<TRA)
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LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

D IV IS I O N  O F  L E G A L  A N D  R E S E A R C H  S E R V I C E S  
L E G I S L A T I V E  A F F A I R S  A G E N C Y  

S T A T E  O F  A L A S K A
130 Seward Street, Suite 409 

Juneau, Alaska 99801-2105

M E M O R A N D U M April 4, 1996

S U B J E C T : T e r m  of  n e w  lease under C S H B  5 4 3 ( T R A )  ( W o r k  Order No. 9- 

LS1 7 6 9 \ G )

TO: Representative G a r y  Davis 

Attn: Julie

FROM: Theresa Bannister 

Legislative Counsel

Y o u  have asked whether the bill described above needs to state that ‘.he 55-year provision 

in A S  02.15.090(a) applies to a n e w  lease offered under proposed A S  02.15.090(c), if that 

is w h a t  is intended. It is m y  opinion that the n e w  subsection w o u l d  be interpreted to allow 

a n e w  lease term up to 55 years, but I r e c o m m e n d  that if this is w h a t  y o u  want, y o u  m a k e  it 

clear in the bill.

A S  02.15.090(c) states that the department m a y  offer an existing lessee the right and option 

to m a k e  the first offer o n  a n e w  lease for an extended term. I believe that this provision pulls 

in the 55-year m a x i m u m  period contained in A S  02.15.090(a) because A S  02.15.090(a) 

governs the term of these leases generally and because the n e w  subsection does not establish 

a different m a x i m u m  period. W h e n  the two subsections are read together, I believe that the 

55-year period of A S  02.15.090(a) w o u l d  be interpreted as a m a x i m u m  for the extended 

term.

Notwithstanding the above conclusion, I r e c o m m e n d  that this point be clarified in the bill, 

if y o u  want to be certain of this result.

If I m a y  be of further assistance, please advise.

TLB:pl:glc

96-109.pIm
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H B  5 4 3D O T & P F  C O M M E N T S  T O  S U G G E S T E D  C H A N G E S

1 .  E X I S T I N G  T E N A N T S  S H O U L D  B E  G I V E N  A N  O P T I O N  F O R  A  N E W  L E A S E S  A N D  N O T  F O R  A N  E X T E N S I O N  T O  A N  O L D  L E A S E  "
O P T I O N  F O R  A  N E W  L E A S E  I S  M O R E  D E F E N S I B L E  A G A I N S T  E Q U A L  P R O T E C T I O N  C H A L L E N G E S :
A .  G R E A T E R  P U B L I C  P U R P O S E  S U P P O R T  F O R  N E W  L E A S E S  W I T H  I M P R O V E D  P R O V I S I O N S  B E C A U S E  O L D  L E A S E S  C O N T A I N  O U T D A T E D ,  A M B I G U O U S  P R O V I S I O N S  T H A T  D O  N O T  A D E Q U A T E L Y  P R O T E C T  T H E  P U B L I C  A N D  P R O P E R T Y  O R  E N S U R E  C O N S I S T E N T  T R E A T M E N T .
B .  A V O I D S  A  P O T E N T I A L  L E G A L  C H A L L E N G E  T H A T  T H I S  T Y P E  O F  A N  E X T E N S I O N  I S  A  M A T E R I A L  A M E N D M E N T  T O  T H E  L E A S E ,  A S  O R I G I N A L L Y  N O T I C E D ,  A N D  R E S U L T S  I N  A N  U N F A I R  A D V A N T A G E  T O  T H E  E X I S T I N G  T E N A N T  O V E R  O T H E R S  W H O  M I G H T  H A V E  L E A S E D  T H E  P R O P E R T Y .

2 .  P R O C E D U R E :  B E S T  T O  H A V E  A  W E L L  D E V E L O P E D  A N D  J U D I C I A L L YR E C O G N I Z E D  P R O C E D U R E  O R  H A V E  T H E  P R O C E S S  S P E C I F I C A L L Y  A N D  T H O R O U G H L Y  D E S C R I B E D  I N  T H E  B I L L .

3 .  B I L L  S H O U L D  N O T  I N C L U D E  D I S P O S I T I O N  O F  I M P R O V E M E N T S :
B E Y O N D  S C O P E  O F  O R I G I N A L  P U R P O S E  T O  P R O V I D E  E X I S T I N G  T E N A N T S  W I T H  A N  A B I L I T Y  T O  H A V E  A  N E W  L E A S E  W I T H O U T  C O M P E T I T I O N .
U N R E A S O N A B L Y  R E S T R I C T S  L A N D  U S E  D E C I S I O N S  T H A T  A R E  N E C E S S A R Y  F O R  T H E  S A F E ,  E F F I C I E N T  O P E R A T I O N  O F  A I R P O R T S  F O R  T H E  P U B L I C ,  A N D  S O U N D  A I R P O R T  P L A N N I N G .
D I S P O S I T I O N  O F  I M P R O V E M E N T S  S H O U L D  B E  M A D E  O N  A  C A S E  B Y  C A S E  B A S I S  G I V E N  T H E  L O C A T I O N  A N D  T Y P E  O F  S T R U C T U R E ,  T H E  A I R P O R T  M A S T E R  P L A N  ( T H A T  G O E S  T H R O U G H  A  P U B L I C  P R O C E S S )  A N D  S O U N D  A I R P O R T  M A N A G E M E N T .

4 .  L I M I T  O F  5 5  Y E A R S  A B S O L U T E L Y  N E C E S S A R Y  T O  A V O I D  A  L E G A L  C H A L L E N G E  W H E N  A  P R E F E R E N C E  O F  T H I S  N A T U R E  I S  G I V E N .



B E N E F I T S  O F  N E W  L E A S E  P R O V I S I O N S :  ( 1 )  G R E A T E R  P R O T E C T I O N  O F  T H EP U B L I C  Sc S T A T E  P R O P E R T Y ;  ( 2 )  E L I M I N A T I O N  O F  A M B I G U O U S  L A N G U A G E ;  A N D( 3 )  I N C L U S I O N  O F  S T A N D A R D  P R O C E D U R E S  T H A T  W I L L  E L I M I N A T E  I N C O N S I S T E N T  T R E A T M E N T  O F  T E N A N T S .
1 .  S A F E T Y  I S S U E S
N E W  L E A S E S  R E Q U I R E  T E N A N T S  T O  T A K E  P R U D E N T  M E A S U R E S  T O  P R E V E N T  T H E  G A T H E R I N G  O F  B I R D S .
N E W  L E A S E S  R E Q U I R E  T E N A N T S  T O  P A R K  V E H I C L E S  O N  T H E  L E A S E H O L D  T O  A V O I D  C O N G E S T I O N  O N  R O A D W A Y S  A N D  T A X I W A Y S .
N E W  L E A S E S  R E Q U I R E  T E N A N T S  T O  P R O V I D E  T H E  A I R P O R T  W I T H  A  L I S T  O F  H A Z A R D O U S  S U B S T A N C E S  K E P T  O N  T H E  P R E M I S E S  A N D  R E Q U I R E  P R O P E R  T R A I N I N G  F O R  H A N D L I N G .
N E W  L E A S E S  A L L O W  T H E  A I R P O R T  T O  E L I M I N A T E  S A F E T Y  H A Z A R D S  I N  T H E  A B S E N C E  O F  T E N A N T  A C T I O N .
2 .  E N V I R O N M E N T A L  I S S U E S
O L D  L E A S E S  R E Q U I R E  T H E  T E N A N T  T O  R E M E D I A T E  T H E  P R O P E R T Y  T O  T H E  A I R P O R T ' S  S A T I S F A C T I O N .  T H I S  C O U L D  B E  I N C O N S I S T E N T L Y  E N F O R C E D  D E P E N D I N G  U P O N  A I R P O R T  M A N A G E M E N T .  T H I S  R E Q U I R E M E N T  I S  I N  A D D I T I O N  T O  T H E  R E Q U I R E M E N T S  E N V I R O N M E N T A L  L A W S .
N E W  L E A S E S  P R O V I D E  A N  A D M I N I S T R A T I V E  P R O C E D U R E  T O  A D D R E S S  E N V I R O N M E N T A L  I S S U E S .  N E W  L E A S E S  P R O V I D E  T H A T  T H E  A I R P O R T  W O N ' T  R E Q U I R E  T E N A N T S  T O  R E M E D I A T E  P R O P E R T Y  U N L E S S  O R D E R E D  B Y  D E C ;  R E L E A S E S  T E N A N T  F R O M  L I A B I L I T Y  F O R  C O N T A M I N A T I O N  O N  T H E  P R E M I S E S  T H A T  T H E Y  D I D  N O T  C A U S E  &  R E Q U I R E S  T H E  A I R P O R T  A N D  3 R D  P A R T I E S  T O  R E M E D I A T E  T H A T  C O N T A M I N A T I O N .
3 .  B U I L D I N G  P E R M I T S
N E W  L E A S E S  P R O V I D E  A  S T A N D A R D  F O R  B U I L D I N G  P E R M I T  R E V I E W  A N D  T I M E L Y  A P P R O V A L  T H A T  E N S U R E S  C O N S I S T E N T  T R E A T M E N T .
4 .  I N D E M N I F I C A T I O N
O L D  L E A S E S  R E Q U I R E  C O M P L E T E  I N D E M N I F I C A T I O N  B Y  T E N A N T  T O  S T A T E  F O R  A L L  D A M A G E  T H A T  O C C U R S  O N  T H E  L E A S E H O L D  O R  B Y  T E N A N T ' S  O P E R A T I O N .
N E W  L E A S E S  D O  N O T  H O L D  T E N A N T  R E S P O N S I B L E  F O R  H A R M  S O L E L Y  C A U S E D  B Y  T H E  A I R P O R T .
5 .  R E N T
O L D  L E A S E S  D O  N O T  L I M I T  T H E  A M O U N T  O F  R E N T  T H A T  C A N  B E  C H A R G E D .
N E W  L E A S E S  R E Q U I R E  R E N T  I N C R E A S E S  B A S E D  O N  F A I R  M A R K E T  V A L L E .
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C S  FOR HOUSE D ILL NO. 543(TRA)

IN THE LEGISLATURE O F THE STATE OF ALASKA 

NTNFTFFNTH LEGISLATURE - SETDNTJ SESSION

BY THE HOUBI TtANIPOWTATTON OOMMITTXX• %

Offer** 4/»N 
f e f e n *  n r n n

hfmmruu Hutmc TRAfv»foirrATKm coMKrrm

A  B IL L  

FOR A N  A C T  E N T IT L E D  

) "Aa Act eatablfcfebg th* prscrdarea aad cvodHIofii fbr lo w  «f state airport

2 and air aavtfadoaal IM M 7 lead, lodudtof feowovar kmeej, ta ncthe a new

3

4

5 

4 

7

•  B E JT EN A C T E D  »Y  T H E  L E G IS L A T U R E  O F  T H E  STATE O F  A L A S K A ;

9 • Section I. FIND!NOS A N D  STATEM ENT OF PURPOSE, (i) B e  tefWalara Ends
I*  that

11 (1) It oftaa ukca ccrukfcnbk cwimknwrt, lime, awl rcsouicsi toe a lessee

12 to catabllWi a fUty developed ravaaac-prod ode f budwaaa or noeeosaocrdal entopriac on

13 laaaod iaad oa so airport owned aad operated by tbc stair,

HMSOfe -I- CRHB S4S(TRA)
awr r**t auuiiflU /aaxarvp rtar jm cutc;
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|  (2) a developed business by aa airport lessee produces a suble long-term flow

2 o f revenue lu the Iwal coounenity and the stetc In ti>c form of income from’job* creetod and
3 taxes paid;

4 (3) a developed bustness by an auport lessee usually has established a positive

5 reputation with lit clientele that enhances future kxiriam sod oommeroa in thin itata;

6 (4) a developed twainew by aa airport leasee * better positioned to generate

7  m o re  federal passenger a it lU la ra a n t m o n e y  for the airport and  th e  s u r e ;

B (5) a developed bestow* or noncommercial aoterpriae o« an airport land lease

9 generally maximize* the tree of the airport mfrwtraeture, and this maxtoaixitioc makes (be

40 airport’s operation more economical; aid

11 (6) providtog a right and option re Icaacca of airport land to muke the first

12 offer for a new lease of Us land will encourage and enhance compliance with state law and

I )  anporl lassos, and thla compliance will bcoefH the overall operation* of (he Stale airport

(4 ay stem.

1 5  o>)  K t .  * C  p u p o .  o f  a .  k i w . ™

It in compliance with state law tad tiiport leuu, w-right and npttoa

17 ooosiaUBt with aouod airport plannlogfto Jootlnue to l«*u the tendon order to cortiouc their
fsDMfc.4ureJt.tuJi

IR businessmand to order hi promote a atraag aviation Industry in thin state with long-term

19 benefits bo local commtndtie*, the airport* and the stele.

20 * Sec. 1. A S  02.15.090(a) ia anudcd to read:

21 (a) In opemtog an airport or air navigation facility owned or controlled by the

22 state, the department may enter into contracts leases, and other arrangement covering

23 periods oot exceeding 55 yean wrth a perwn. trimtetpaDty, or (ha United Staten,

24 ggaadog the privfega of ueing or haproving an airport or air navigation facility or a

23 portion of It or apace to h for oxnmcrdel, governmental, or other public purposes,

26 including private avtatlaa mm [PLANE T IE  DOWN}; or coflfezrlog the privilege of

27 nupaying good* commodities, scrvioca, or fhcBidw at an airport or atr navigation .

28 facility, lie department may csUNtsb tie terms and ooaditan and fix the charges,

29 rental* and ftm  tor the prtvBtgea or rervicea that are reaauuabie and uniform for the

34 same cUaa'of privilege or aenrfce. Charge*, rentals, or fra utberized by this

31 aubeectlon may be fixed for lhe imere*krai airporui by order of the commissioner or

CSHBMMTftA) J .
art fwt rter/llflte (pnrrto  tmt aavwreaf

H t e M A
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1 by negotiated or competitively offered contract, NoNrltMhmding AS 37.IO.Q50(aX the
j  fixing of charges. rentala, or fees a* permitted under tW» subiectioi b not subje« ,o
3 the adopt too of regatotfon provWon* of AS 44.62 (Adm lalitm tivt Procedure Ad).
4 Tic iruii, uundiikms, churgts, rental?, and foe* obnll he rctabliehad with doe regard

5 to the property and (mprovemant* used and (he expense o f operation to the Mile.
6 However, tan of slxle land and buUdlngj by (he Alaska Wing, Civil Air Patrol end its

7 squadron* shall he pcxmlltod wklrogt rectal charge*. The department .dull provide for
8 public notice and an opportunity to comment before * charge, reatal, or fe* hr fixed
9 by order of the commfarioncr as permiucd under t in  m ined ton. Exeat* a i pntrfrfcd

10 in  fel o f this atdlaa. tin  [THB] public may not be deprived of its righ tfil, equal, and
11 uniform use of I he airport, air navigation facility, or a portion of them. o
12 • Sac. 3. AS 02.15.090 i* amended by adding new xubseaiona to read:
13 'V fc )  The department shall offer (ho holder o f an ealfKtag lease, mctodfog a
14 boMovcflwse, the right and option to make the first offer cm a new h u e  for an V
IB extended tanVwittmi a n u a u b lt period of rime far the same land If (Ik department
(( determine* that v,
17 (1) wan in covnptmocc with the term* and ooadkiona o f the
19 expiring leaae; and \ .
19 (2) the comiftbad use o f the laad » ccnaitfeni with state law, aouDd
29 airport operations and polldei, amKb othervrii* In (he stale's beat Interest
21 (d) Under (e) of ih« tea ton, iftxdtpartment shall make the offer not leas than
22 180 days before the expiration o f the axflKfog keac, and the holder of the existing
.23 low* shell respond to the depmuecat’a offer nm'tas than 90 day* before the expiration
24 o f (he catalog lease. In (his safoection, Tease’ d«* not Include a holdover lease. _
21 (a) Ail Icaaca must indada a provision that provtaa br the deposition of any " N

29 /  bfTprovameets made to (be land at tbc expired©*, t*m»bmri«vc* canetJUlicvi of the f

— ol WvQ  0 2 ^

tfrw  T * * t T K rr  U A C X t m i

§



(c) B e f o r e  the e x p i r a t i o n  of a land lease, an e x i s t i n g  l e s s e e  
m a y  a p p l y  for a n e w  l e a a e  f o r  t h e  same land. The c o m m i s s i o n e r  m a y  
a p p r o v e  the a p p l i c a t i o n  f o r  a n e w  lease for the s a m e  l a n d  u n d e r  
t h i s  s e c t i o n  w i t h o u t  c o m p e t i t i o n  if the c o m m i s s i o n e r  d e t e r m i n e s :

(1) the l e s s e e  w a s  in c o m p l i a n c e  w i t h  the p r i o r  l e a s e  
t e r m s  a n d  conditions, a n d

(2) the c o n t i n u e d  u s e  of the l e a s e h o l d  is c o n s i s t e n t  
w i t h  airport policy, t h e  a i r p o r t  masterplan, a n d  is in t h e  
s t a t e ' s  b e s t  interest.

(d) a n y  lease t e r m  o f f e r e d  u n d e r  (c) of this s e c t i o n  m a y  n o t  
e x c e e d  a  t o t a l  of 55 y e a r s  w h e n  c o m b i n e d  w i t h  the p r i o r  l e a s e  term.

(e) nn]ftss o t h e r w i s e  p r o v i d e d  in a leaae, a land l e s s e e  o w n s  
t i t l e  t o  t h e  p e r m a n e n t  i m p r o v e m e n t s  that the l e ssee c o n s t r u c t e d  o r  
p u r c h a s e d  d u r i n g  the t e r m  o f  t h e  l e a s e .

(f) A l l  land l e a s e s  m u s t  i n clude a p r o v i s i o n  for the 
d i s p o s i t i o n  of p e r m a n e n t  i m p r o v e m e n t s  m a d e  to the l a n d  at the 
e x p i r a t i o n ,  termination, o r  c a n c e l l a t i o n  of the lease that

(1) a l l o w s  a l a n d  l e a s e e  to co n t i n u e  o w n e r s h i p  o f  
p e r m a n e n t  i m p r o v e m e n t s  t h a t  t h e  lessee c o n s t r u c t e d  or p u r c h a s e d  o n  
a l e a s e h o l d  if the l e s s e e  is g r a n t e d  a n e w  lease for the sa m e  land;

(2) p e r m i t s  a l a n d  lessee to sell the p e r m a n e n t  
i m p r o v e m e n t s  to a s u c c e e d i n g  l e s s e e  of the same l a n d  if t h e  
c o n t i n u e d  p r e s e n c e  of t h e  p e r m a n e n t  impr o v e m e n t s  is c o n s i s t e n t  w i t h  
law, a i r p o r t  o p o r a t i o n s  a n d  poli c i e s ,  a n d  the a i rport m a o t e r p l a n ;

(3) r e q u i r e s  t h e  lessee, aft e r  n o tice b y  the d e p a r t m e n t ,  
to r c m o v o  the p e r m a n e n t  i m p r o v e m e n t s  at the les s e e ' s  c o l e  e x p e n s e  
if t h e  p e r m a n e n t  i m p r o v e m e n t s  do not c o m p l y  w i t h  the a i r p o r t ' s  
p r e s e n t  m a s t e rplan, w e r e  c o n s t r u c t e d  w i t h o u t  a n  a p p r o v e d  b u i l d i n g  
p e r m i t ,  a r e  not in c o m p l i a n c e  w i t h  a p p l i c a b l e  b u i l d i n g  c o d e a  at t h e  
e x p i r a t i o n ,  termination, o r  c a n c e l l a t i o n  o f  the lease, o r  f o u n d  t o  
b e  a h a z a r d  to the p u b l i c  h e a l t h  o r  safety or property,- a n d

(4) p r o v i d e s  t h a t  t i t l e  to the p e r m a n e n t  i m p r o v e m e n t s  
v e s t s  in the d e p a r t m e n t  if the state f i nances the p e r m a n e n t  
i m p r o v e m e n t s ,  p u r c h a s e s  o r  n e g o t i a t e s  for the o w n e r s h i p  o C  t h e  
p e r m a n e n t  improvement, o r  i f  t h e  l e s s e e  a b a n d o n s  t h e  lease.

TOTAL P.02
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R e p r e s e n t a t i v e  I v a n  M .  I v a n

SPONSOR STATEM ENT - C O M M ITTEE  SUBSTITUTE fo r HOUSE B ILL 493 (JUD)

I in tro d u ce d  HB 493 as one o f the so lu tions to assist w ith  the pub lic inebria te  
p rob lem  faced by many comm unities th roughout the state.

U n d e r cu rre n t s ta tu te , AS 47.37.190, p ro v is io n s  a llo w  fo r the in v o lu n ta ry  
com m itm en t o f alcoholics. These p rovis ions a llow  fo r 30 day comm itm ents w ith  
re com m itm en t fo r 90 days. Th is cu rren t law  has been found  to be u nw ie ld y , 
expen s ive  and trea tm en t o p tio n s  are no t re a d ily  ava ilab le . A cco rd ing  to  a 
c om m u n ity  su rve y re p o rt b y  the C ity /B o ro u g h  o f Juneau, in  M arch 1993, 
com m un ities use the com m itm ent po licy sparing ly , i f  they use it  at all. Th is report 
also sta ted that the current com m itm ent process s im p ly is not w orking .

U nde r H B  493, the in vo lu n ta ry  com m itm ent process is s im ila r to those found in  the 
in v o lu n ta ry  mental health comm itm ents. D rug  abusers were also not inc luded in 
the d e fin itio n s  o f incapac ita tion  o r in to x ica tio n . A cco rd ing  to  the D iv is io n  o f 
A lcoho lism  and D rug Abuse, m any pub lic  inebriates are ingesting not o n ly  alcohol 
bu t d ru g s as w e ll. The b ill changes the d e fin itio n  o f in toxicated persons to include 
drugs w h ich  are defined under the con tro lled substances statutes in  T itle  11.

I t  is n o t m y in ten t to im pose u n law fu l restric tions on an in d iv id u a l. H ow ever, by 
using the  in vo lu n ta ry  com m itm ent process, I hope that lives may be saved. I t  is also 
m y hope  tha t the financ ia l im pacts on d iffe re n t agencies may be lessened if  the 
re v o lv in g  doo r process m any inebria tes fin d  themselves when the p ro te c tive  
cus tody statutes are applied.

Akiachak • Aklak • Aleknajpk • Atmautluak • Bethel • Chdbmak • Clarka Point • DtOinfham « Eek • Ekuk • Urwok • Gocdnewa Bay • 
Kaat̂ Juk • KJpnuk * Koll<anek • Kon&fanak • Kwelhluk • KwgpJlinfok • Manokotak • Napaklak • Napa aklak • New Stuyahok • N unapt tchuk • 

Oacarvtllc • Platinum • Portafc Creek • Quinhafak • Toflak • Tuntutuhak • Twin Hllla
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STATE OF ALASKA
13 0  S ew ard  Street, Sort* 409  
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M E M O R A N D U M February 21, 1996

SUBJECT: Airport and set-net leasing policies (Work Order 9-LS1596)

TO : Representative Beverly Masek 
Attn: Dave

FROM: Theresa Bannister 
Legislative Counsel

This memo responds to several questions that you have asked regarding state airport land 
leases and set-net leases.

1. Do both the regulations and statutes governing ainxxt leases require the Department o f 
Transportation and Public Facilities to follow a policy o f re-offcrin£ state airport land leases 
on an impartial basis? You have provided a copy o f a June 21, 1995, memo from the 
Attorney General to the Commissioner o f the Department o f Transportation and Public 
Facilities ("DOT/PF") that discusses whether DOT/PF must re-offer airport leases on an 
impartial basis. I have reviewed the memo in light o f your question. It is my understanding 
that you are concerned about whether DOT/PF can give a current lessee o f state airport land 
a preference when offering the land for a lease at the end o f the current lease.

A. Statutes. Although not stated as clearly as it could be on this specific point, the statutes 
that govern the leasing o f state airport land appear to require DOT/PF to offer new leases on 
an impartial basis and without a preference for the current lessee. There are two main 
reasons for this conclusion. They are (1) there is no preference expressly provided by the 
governing statutes for the current lessee, and (2) the statutory leasing provisions contain 
general language that could be interpreted to require that the leases be offered on an impartial 
basis.

(1) No preference provided. To give a preference to the existing lessee, DOT/PF must have 
some form o f authority to do so. The authority can be express or implied. The leasing o f 
state airport land is governed by AS 02.14.090.1 AS 02.15.090 does not contain any

'The leasing o f state airport land is generally not covered by the state procurement 
code (see AS 36.30.850(b)(8)) or by the state lands act (see AS 38.05.030(d)).



language expressly directing DOT/PF to give a preference to current lessees when offering 
the land for a new lease.

On the other hand, the department is given express authority under AS 02.15.090(a) to 
establish terms and conditions for the leases and under AS 02.15.020 to adopt regulations 
to implement its other powers. These authorizations could conceivably be interpreted to 
include reasonable preferences necessary to carry out the leasing. However, in this case, this 
possibility seems unlikely since AS 02.15.090(a) also contains general language that requires 
equal access and uniform treatment.

(2) General language requiring equal access and uniform treatment. 
AS 02.15.090(a)contains two expressions relating to equal and uniform treatment. The most 
significant reads

The public may not be deprived o f its rightful, equal, and uniform use o f the 
airport, air navigation facility, or a portion o f them.

The interpretation o f this sentence is not clear, and there is not much legislative history on 
it. I f  it were interpreted to require lessees to keep their leased premises and services open 
to the public, then the sentence would not act as a lim itation on DOT/PFs authority on 
reoffering leases. However, the sentence can also be read to require that the actual leasing 
procedures must be on an equal and uniform basis. It is not clear which interpretation would 
prevail.

The second provision reads:
The department may establish the terms and conditions and fix the charges, 
rentals, and fees for the privileges or services that are reasonable and uniform 
for the same class o f privilege or service.

Once again the interpretation is not clear and there is not much legislative history on iL It is 
not clear whether the clause "that are reasonable and uniform for the same class o f privilege 
or service" only modifies "terms and conditions." I f  it does, then the authority to establish 
terms and conditions does not include the authority to give preferences. I f  it does not, then 
only the charges, rentals, and fees must be uniform within the same class, and there is more 
room in the terms and conditions to include reasonable preferences necessary for the leases. 
Notwithstanding this, the phrase does allow for some differences among the categories o f 
leases offered. As with the other sentence, it is not clear which interpretation would prevail.

(3) Conclusion. Although the statutes are not explicit, it appears that without an express 
provision o f preference, and in light o f the language in AS 02.15.090(a) speaking to equality 
and uniformity, thebctter interpretation is that the statutes seem to require that airport land 
leases be offered on an impartial basis, at least within the same categories.

Representative Beverly Masek
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B. Regulations. The regulations governing the granting o f state airport land leases require 
impartial reoffering o f leases in some cases, allow impartial offerings in others, and are 
somewhat contradictory in other cases. Except to the extent that they give priority to certain 
uses o f the land, the regulations do not provide an express preference for current lessees to 
re-lease the land.

W ith regard to lease offerings, there is a general requirement o f impartiality. 17 
AAC 40.320(c) recites the requirement o f impartiality found in AS 02.15.090(a) by stating: 
"Uniform and Equal Rights. Leases or privileges w ill be granted on a uniform and equal 
basis." However, this statement o f policy is made subject to certain significant and 
somewhat confusing provisions.

The first significant provision is that leases for aviation functions and leases for auxiliary 
functions are to be granted on a "first come-first served" basis (17 AAC 40.320 (cX l) - (2)) 
unless public auction or competitive proposals are (1) required by law or (2) DOT/PF 
determines them to be in the best interests o f the public. Notwithstanding this, i f  the land 
is available and not needed for aviation use, public auction is to be used for leases for leases 
for auxiliary functions. Finally, a public auction is required for nonaviation leases. (17 
AAC 40.320(cX3), (8XC)).

It is not clear what is meant by the "first come-first served" requirement. It is possible that 
this provision could be interpreted to provide a preference for current lessees, since they 
would certainly qualify as arriving first. However, as discussed in section 1 o f this memo, 
the governing statutes may not provide the authority to extend a preference to current lessees; 
i f  they do not, then they cannot authorize a regulation to do so, since under AS 44.62.020 a 
regulation must be w ithin the scope o f authority conferred and in accordance with the 
statutory standards. The renewal provision in 17 AAC 40.360(13) does not establish a 
preference for the current lessee, and pretty much leaves DOT/PF free to grant or reject the 
renewal request.2 Unless "first come-first served" is interpreted to create a preference for 
current lessees, the regulations do not appear to provide for a lessee's preference.

Representative Beverly Masek
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217 AAC 40.360(13)reads as follows:

(13) At the expiration o f the term o f the lease, i f  the lessee desires a renewal, he shall 
within 30 days before the expiration make application in writing for a renewal, stating the 
purpose for which he desires a renewal and such other information as the lessor may require. 
The lessee shall deposit with such application the sum equivalent to 100 percent o f the next 
rental payment which w ill be due i f  the lease is renewed Such application, when fu lly 
conforming to the requirements herein stated, w ill extend the lease until such time as the 
lessor gives written notice to the lessee that the

(A ) request for renewal has been granted;
(B) request for renewal has been rejected, stating the reasons for such rejection; or
(C) lessor has determined it to be in the best public interest or is required by law or 

regulation to offer the lease at public auction.



The only preference created by the regulations appears to be for the type o f function. I f  there 
are two or more applications for the same land for different classes o f use, aviation functions3 
are given priority over auxiliary functions/ and both aviation functions and auxiliary 
functions have preference over nonaviation functions.5 (17 AAC 40.320(cX5)).

In addition to the above provisions, there is a requirement that a public auction is required 
when two or more persons apply for the lease. (17 AAC 40.320(cX8XC)). It is one o f the 
provisions to which the uniform and equal rights provision referred to above is made subject. 
However, in light o f the specific provisions in 17 AAC 40.320(cXl) - (3), including the "first 
come-first served" provisions, it is not clear just when and how this provision is intended to 
be used. I cannot say whether this provision is as broad as it sounds.

Therefore, as you can see, although the regulations governing state airport land leases appear 
to generally approach leases in an impartial manner, there is an existing "first come-first 
served" provision that appears to contradict this approach and that is not clear as to its 
application. I do not believe, in light o f the governing statutes, that this provision would be 
interpreted to provide a preference to existing lessees.

2. I f  the statutes and regulations governing state airport land leases require DOT/PF to 
follow a policy o f reoffering state airport land leases on an impartial basis, whv aren't shore- 
based commercial set net fishing site leases administered under the same impartial policy? 
As stated above, the state airport land lease provisions do not seem to provide a preference 
to cument lessees when offering the leases. Commercial shore-based set net fishing site 
leases do provide a preference to current lessees. The reason for this apparent inconsistency 
in the handling o f state leases is that the granting o f shore-based set net leases are governed 
by a different set o f statutory provisions, and tlrese provisions include an express preference 
for current lessees.

The preference for current lessees is authorized by AS 38.05.102. That section reads as
follows:

Sec. 38.05.102. LESSEE PREFERENCE. I f  land within a leasehold created 
under AS 38.05.070 - 38.05.105 is offered for sale or long-term lease at the 
termination o f the existing leasehold, the director may, upon a finding that it 
is in the best interest o f the state, allow the holder in good standing o f that 

1 leasehold to purchase or lease the land for its appraised fair market value at
» the time o f the sale or long-term lease.
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3"Aviation function" is defined at 17 AAC 40.320(bXl).

^"Auxiliary" functions arc defined at 17 AAC 40.320(bX2).

5"Nonaviation" functions are defined at 17 AAC 40.320(bX3).
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As you can see. the preference is based on a finding by the director o f the Division o f Lands 
in the Department o f Natural Resources that releasing to the current lessee is in the best 
interest o f the state. T h e  regulation that interprets this statutory preference reads as follows:

11 AAC 64.391. EXTENSION OF LEASE. 90 days before the expiration 
o f a valid lease, the lessee may request an extension o f the lease. The director 
w ill, in his or her discretion, extend the lease for a period o f up to 10 years 
i f  no changes in site or tract location have occurred, the beach has remained 
stable, the lease is in good standing w ith the department, the lessee remains 
qualified under 11 AAC 64.230, and no protest o f the extension is received.
A nonrefundable filing  fee, as established by the department's approved fee 
schedule, must accompany a request for an extension.

These provisions provide the necessary authority to provide the preference as long as they 
do not violate the federal equal protection requirements under the 14th amendment to the 
federal constitution) or the state’s equal protection requirements (art. I, sec. 1, Constitution 
o f the State o f Alaska).

Since this would probably be considered economic legislation and since federal courts apply 
a minimal rational basis standard to such economic legislation, the provision w ill not present 
a federal equal protection problem i f  the classification is rationally related to a legitimate 
state interest Since I am not familiar w ith the reasons behind this preference I cannot 
determine whether the preference is meeting this goal. However, the federal courts generally 
defer to the legislature’s determinations as to the desirability o f particular statutory 
discriminations. Since this does not appear to be a suspect classification or to affect 
fundamental personal rights, it is unlikely that the provision would be overturned under the 
federal equal protection provision. SfiC Commercial Fisheries Entry Com'n. v. Apokedak. 
606 P.2d 1255, 1263-1264 (Alaska 1980).

W ith regard to the state's equal protection provision, the preference would probably be 
subject to a low level o f scrutiny, since this preference deals with legislation o f economic and 
commercial interest SfiC Herrick's Aero-Auto-Aaua Repair v. State. Department o f 
T ran spo rta tion . 754 P.2d 1111,1114 (Alaska 1988) and Isaksnn v Rickev 550 P.2d 359, 
363 (Alaska 1976). Although it is possible that the interest would be considered as more 
important and requiring a more stringent level o f scrutiny by the court (see State v F.nserch 
Constr.. Inc.. 787 P.2d 624, 632 Alaska 1989)), Enserch directly involved actual 
employment, which is not the case here. Under a low level o f scrutiny, the court would use 
the rational basis test The rational basis test questions whether the classification is 
"reasonable, not arbitrary" and rests "upon some ground o f difference having a fair and 
substantial relation to the object o f the legislation." Imksnn 550 P.2d at 362. Essentially, 
there must be a rational basis for allowing a preference for the current lessee. 1 do not have 
enough information on the parameters and reasons for the preference that you are interested 
in to provide you w ith a conclusion whether the preference provision would meet this 
standard.
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3. I f  the statutes and regulations allow the state to treat shore-based set act site leases 
differently, can DOT/PF change its regulations to do the same or must ±c legislature change 
the statutes'? In my opinion, it would be advisable and probably necessary to amend the 
applicable statutes rather than the regulations. As indicaied in question I above, although 
there is broad regulatory authority given to DOT/PF for establishing the terms and conditions 
o f leases and other aspects o f the airport land leases, there are two express statements in 
AS 02.15.090(a) that require uniform ity and equality. These statements seem to prevent 
DOT/PF from providing a preference for current lessees in regulation. Therefore. I 
recommend that you amend the statutes.

4. What changes would be needed if  they are required in statute? The changes needed to 
establish the preference are enactment o f language that (1) establishes the preference that you 
want, and (2) clarifies that the references in AS 02.15.090(a) to uniform ity and equality are 
subject to the new preference. You may want to use AS 38.05.102 as a jum ping-off point 
for starting to design your section. In addition, the language (and reasons behind the 
preference) must satisfy, to the extent foreseeable and feasible, equal protection 
requirements.

I do not have enough information on the parameters and reasons for the preference that you 
are interested in to provide you with a conclusion whether the preference provision would 
meet the equal protection standard. I f  you can provide me w ith this infonnatioa, I could
review it for you.

5. Draft o f changes. As indicated above, I do not have very much information on the 
parameters and reasons for the preference that you are interested in. I f  you can provide me 
with the necessary information, the language can be drafted for you.

I f  I may be o f further assistance, please advise.

TLB:glc
96-106.glc
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M E M O R A N D U M March 11, 1996

SUBJECT: Draft b ill establishing a state airport land lease preference (Work 
Order No. 9-LS1769\A)

TO :

FROM:

Representative Gary Davis 

Attn: Julie

f teresa Bannister 
Legislative Counsel

This memo accompanies the above-described draft.

1. Constitutional considerations. As I indicated in my 2/22/96 memo, establishing this 
preference may require that the state demonstrate an important reason for the preference and 
carefully design the preference so that there is the least possible infringement on the open 
access values o f art. V III (the article o f the state constitution that deals with natural 
resources). Your office has indicated that the reason for this preference is to encourage 
economic development in the state, especially in rural areas. W ith my lim ited knowledge 
o f the situation I cannot determine whether or not this reason would be considered 
"important" enough to satisfy the requirement. "Important" would probably be considered 
more significant than just desirable or just a legitimate state goal. How "important" is this 
development to the state?

With regard to establishing the "least possible infringement," the criteria for the preference 
seem a bit broad to meet this requirement. Although I do not have very much information 
on the situation you are trying to address, the criteria do not seem very closely tailored to 
balancing economic development with the access rights o f other citizens o f the state to use 
or lease the land.

To maximize the success o f this preference i f  it is ever challenged, I suggest that you 
consider and develop more fully the exact reason for the legislation and the criteria for 
extending the preference. You may want to start out with the draft and develop these points 
in committee.

2. W i t h  regard to the criteria in the present draft, it m a y  be a goo d  idea to flesh out 

"substantial" and "long term lease".



3. W i t h  regard to the preference, y o u  m a y  want to consider the following:

(A) what if another person can offer a greater economic development 

for the land than the current lessee;

(B) is the next lease to be for the s a m e  rent and on the s a m e  terms;

(C) if the department (or the lessee) wants to change the terms (e.g. 

increase the rent), can it do so and, if so, what if the department and the 

current lessee cannot agree on  the terms for the n e w  lease;

(D) the bill m a k e s  the preference mandatory if the department 

determines to re-lease the land; w o u l d  you prefer to m a k e  the releasing 

subject to the department determining that the preference is in the best 

interests of the state;

(E) do y o u  want to identify what reasons the department can use to 

decide not to re-lease the land;

(F) do y o u  want the n e w  lease to be for the s a m e  length of time.

If I m a y  be o f  further assistance, please advise.

TLB:glc

96-155.glc

Enclosure
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A L A S K A  C O A L I T I O N  O F  A I R P O R T  U S E R S

R eso lu tio n  W - l

R E S O L U T I O N  O P P O S I N G  S T A T E  O P  A L A S K A  D O T / P F ’S  P R O P O S E D  A I R P O R T S  
R E G U L A T I O N S  (17 A A C  45 a n d  17 A A C  49)

W H E R E  A S  the p w p o s e  for Stms involvement iA airport r a a u g f m a t  is to promote, i k w i m ,  end 
develop aviation (Alika Statue 02.13.010), mtd

W H E R E A S  airport leasing policy and practicein A la A a  ban foawrad this devfinprnaat by a m a a o f  

the fir* contofim served lcaangraqniriinani (Tide 17, A A C  section 4 0 J 2 0  (c) (I)); and

W H E R E A S  the Siam's purpose is not profit-oriented, bnt K T v i c M B « m J  service to aviasian; and

W H t R E A S  the Stale trader A S  002.15.010 should encourage private amarprim and private 

investment, so dnc aviation can develop and serve the nenda of the community and the State; and

W H E R E A S  Alaskans rdy on the aviaboa industry as their primary transportation aoarce, for 
persona, mail, food, shaker, health cars, and goods a d  services is general; and

W H E R E A S  in the past decade the Alnriu aviaboa indanry has m a d e  significml program and 

investment in developing a system which better meets the transportation needs of our v a *  Bate; and

W H E R E A S  the proponed change* to Tide 17 Leasing Regulations thremac to destroy the aviraan 
infrmtrartu m  by drscoraagjag privste m vm mcnt and airport a d fariiiriei ijevetopmant; — 1

W H E R E A S  r e c a t p o S c y c h a g m b y  t h a K n o n l a  Aihmairtntinnhn ii lad the S a n  to abandon a *  

fir* come, fiat m n w d  laming nde-sach policy c h a n g m  having b a a  dnw lopad without bandit of 

fair and o p a  debmr.and

W H E R E A S  pnhbc smtimony daring the Governor’s Special Cnmmiirinn a  Airport Leasing a d  

p n U k  m p o n m  to the rani Marian proposal dearfy d s m a n a n m m  the public’s oppnairina  to lha 

proposed  regulation* end n e a t  pofioes W e e d  on the riruaO  they poae to the aviation rnrtnrtry in 

Alaska; and

W H E R E A S  the G a v s n m ' s  Special Conmasrion on Anport Leering racenanmadi the adoption of a 

leafing policy to iadnde provisions as described in what is cranranaly n fatrad  to a  the “Barton 

P o b c y ^ a o d

W H E R E A S  the p h *  of the indaby, nationwide m  w « U  a  acromAladta, is w a D d o o e m a a d  and 

naady 120,000 U-5. a n h a  employers have tot their jobu rinca 1990; and

W H E R E A S  a $900,000 fiscal note is reqnirad for implsnirn a inn of the proposed  regulaboa 

changes; and

W H E R E A S  never before has the snort Alaska aviation community been so grivanizad ia its 

oppoaition to peticy and regulation changes; and

T H E R E F O R E  B E  I T  R E S O L V E D  the nadwrigaad aaeociations. p m .  and iadividaals do  
hcrabyrnyaai the Knowles A drraniatrifina  to arih n w t o  the purposes set forth in A S  02-15.010 and 

honor tto patinas cnaHished by pravioa arta n n rabn as which rapport and fomer m a m  

davatop rn a m by private industry, and be it

F U R T H E R  R E S O L V K D  lha aforaoaamiaaed parttoa oppose the adeptia  of the Same of Alarim 

D O T / F P s  Proposed Airporta Retentions ( 1 7 A A C  4 5  a d  17 A A C  40) a d  any t a m  mentation or 
policy which increases pubUc control or o w a e n hip of satiating private ariaboa bn n i n in  aad 

fadEtic*.

RESOLUTION -  A l a s k a  C o a l i t l o - o f
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August 1, 1995
The Honorable Tony Knowles 
Governor, State of Alaska 
P.O. Box 110001 
Juneau, Alaska 99811*0001
Dear Governor Knowles,
The Interior Delegation is writing to express our concern regarding the regulation 
package establishing new lease policies on Airport land in Alaska. You have inherited 
this package of regulations from the Hickel administration, and may not have reviewed 
the policy consequences of the Department of Transportation's substantial changes in 
17 AAC 45.
We believe these changes will severely damage the long term development and 
maintenance of our Airports. The use of competitive bids to renew private individuals 
leases, potentially depriving them of their improvements, is particularly egregious. The 
specter of this policy is already having a traumatic impact on the natural growth and 
improvement of our existing airports. This Hickel-era proposal may appear to increase 
short term revenue by leasing to whomever is willing to bid exorbitant rates in order to 
pirate the improvements of the prior lessee. In practice, it involuntarily deprives 
individuals of their improvements and directly contravenes Alaska's land use policy 
under Article VIII, Sections 1 4  16 of the Alaska Constitution.
We also wish to clearly state our continued support for the pre-Statehood policy of first- 
come, first-served leasing as currently provided under 17 AAC 40.320(c)(1).
Overriding this historical policy is simply unjustified.
Alaskans rely heavily upon air travel and airports. We believe these regulations create 
uncertainty among the service providers at our airports, and stand to severely harm the 
proper functioning of these facilities. Please review these regulations for consistency 
with your direction and vision for the State.

Sincerely Yours.

Representative 
Interior

I
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Senator Mike Miller 
Chairman Senate Rules

, 6

Senator Steve Prank 
Co-Chairman Senate Finance

'Senatt Chairman Senate St&te Affairs

Representative A l^ezey; 
House Majority £<Sade;

»sentative Jeartnette James 
Chairman House State Affairs

i^fpresentaUve Gene TherrlaultJpfeserftajive 
Memberrflouse Finance

/JL>^
presentative John Oavies 

ember Admin. Reg. Review

,   , /  — , / ;

Representativ*"Tom Brice t 
Member, House Transportation

cc: Senator Randy Phillips, Chairman Administrative Regulation Review Committee
~ Representative Norm Rokeberg, Vice-Chairman. Admin. R c j. Review



Alaska State Legislature

Su it Capitol 
Juaeau. Alaska 99101-1 
(907) 4*3-3720 
(907) 465-2619

Official Buiiaeu 
Fa* : (907) 463-3472 Speaker o f the House o f Representatives

August 9,1995

Dear Rural A irp o rt User:

Recently, I became aware o f proposed Departm ent o f Transportation and 
Public Facilities (DOT) regulations w h ich may affect you r operations as a ru ra l 
a irpo rt user. The proposed regulations have been under consideration since 
last year; however, changes made fo llow ing  last year's pub lic comment period 
have prom pted the agency to reissue the proposed regulations fo r add itiona l 
pub lic review .

DOT is proposing to amend 17 A AC  40 so that it  w ill app ly on ly  to the 
Anchorage and Fairbanks In te rna tiona l A irports . A t the same tim e, DOT is 
proposing to adopt a new chapter to the adm in istra tive code, 17 A AC  45, 
regarding operation and management o f ru ra l airports.

Some o f the p rovis ions in  the proposed regulations fo r ru ra l a irports are 
sim ila r to those in  existing 17 A A C  40. However, s ign ificant new elements 
which require you r carefu l rev iew  inc lude provisions:

* im posing commercial passenger vehicle fees and requ iring a irpo rt use

* im posing a ircra ft park ing fees and establishing rules fo r a ircra ft use o f 
a irpo rt fac ilitie s;

* addressing environm enta l issues;

* revis ing a irp o rt land rental rates;

* establish ing com petitive lease award procedures;

* increasing filin g  fees for lease related applications; and

perm its ;

• expanding regulations fo r setting lease terms.



Copies o f the proposed regulations were mailed by DOT to an extensive lis t o f 
a irpo rt users early in  July. I f  you d id  not receive a copy o f the proposed 
regulations, one can be obtained by contacting Stephen Pavish, Statew ide 
Leasing Coord inator for DOT, at (907)266-1666. I also have copies o f the 
proposed regulations wh ich I w ou ld be happy to p rov ide  fo r you r review .

A fte r you have had an oppo rtun ity  to review  DOT'S proposed regulations, 
please le t me know  how they may affect your operations. K yle  Parker o f m y 
sta ff has been w o rk ing  w ith  me on this issue. K y le  can be reached at (907)258- 
8164.

Please note that w ritte n  comments on the proposed regulations m ust be 
subm itted to DOT by 4:30 PM on August 25,1995. I urge your prom pt 
a tten tion to th is m atter.

oc Stephen Pavish

Page 2, P h illip s August 9,1995 letter re: 
proposed DOT regulations



Era Aviation, Inc.

August 25.1995

VIA TELECOPIER, No. 243-1512 
(Hard oopy via mail.)
Mr. Stephen L  Pavish 
Statewide Leasing Coordinator 
Department of Transportation and Pubic Facilities 
Statewide Aviation
P.O. Box 196900 ,
Anchorage, Alaska 99519-6900

Ref. Rural Airports Proposed Regulations (17 AAC 45); Notice Dated 
July 7.1995.

Dear Mr. Pavish,
Era is responding to the Departments Notice, dated July 7, 1995, 'Rural

Airports Proposed Regulations (17 AAC 45)' (the 'Notice').
*

These Proposed Regulations should be scrapped in their entirety, and the 
State should start over again -  this tins from the perspective that the State 
holds airport lands in trust for the benefit of the dtizens of Alaska.

The Department has solemn duties to foster and promote air 
transportation. These include responses stewardship of airport lands owned by 
the Stats. The Propoeed Regulations are everything but responses. They are 
devoid of oommon tense or reasonable balance. They are onerous to the 
extreme for users, and terribly one-sided' in favor of Department pereonnel. 'At 
the discretion o f  (the deportment, the commissioner, the airport manager) must 
appear wel over a hundred times.

All parties should readily agree that safe, reliable air transportation is 
crucial for the health and welfare of Alaskans. Ail parties should also readily 
agree that sound, stable and commercially reasonable airport land use policies 
are essential for oontinued growth and development of air transportation in 
Alaska. We at Era commit to assisting in developing such policies.

6100 South Airpai* Orfv*. Arcnorage. Alaska 99500, (907) 244-4422, FaeOTite: (907) 2 6M 3M
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There are three "lifeblood’  issues that are of particular concern to us in 
these Proposed Regulations: (i) Lease; Renewals; (0) Ownership of Leasehold 
Improvements; and (m) Environmental UaMJties and Other Unreasonable Lease 
Terms and Conditions.

Some renewal preference must be given to existing leaseholders who 
have fully and faithfuCy performed their lease obligations. The current provisions 
of 17 /\AC 40.320(c) are a good place to start On tha other hand, proposed 17 
AAC 45.305(d) states that renewal would be discretionary; and proposed 
45.305(h) provides that the Department may Tn its discretion* reject a renewal 
application and offer tha lease *at pubic auction, sealed bid, or competitive 
proposal.” The idea o f going to competitive bid is unwise, and would lead to ail 
manner o f mischief.

The State holds these lands in trust for the common welfare; It is antibed 
to recover only fair and reasonable rants, related to costs of state maintenance 
and stele improvements. The State should not be allowed to profiteer in cases 
of competing apptications. Nor should one competitor be slowed to drive out 
another at renewal time, or bid the other's land rente above those of hit 
neighbors. We have heard tha arguments from State personnel that the Alaska 
Constitution somehow prevents reasonable renewal poMdaa -  we remain 
unpersuadad.

i iWe taka Pffle comfort in tha 'appeal rights* under proposed 45 AAC 
45.910 for redress of State wrongs in cases of ‘denial or rejection of an 
application or the canosBatinn or termination of a lease ...'. ft states only that, 
"The regional director or his designated appeals parson will, in that person’s 
discretion, hold a hearing to consider the appeal ._.* (Emphasis added.)

*

Reasonable provisions must be mads for the lesseholdar to retain 
ownership interests in leasehold improvements. Again, mischief would result 
were it otherwise: There would be no incentive to erect quality structures, or to 
maintain them -  no incentive to create or'maxrtain quality businesses, and jobs, 
at State airports. Again, tha State should not be allowed to profiteer at tha 
expense of leaseholders and other citizens by laying daim to these 
improvements.

i

The idea o f set schedules for lease terms or renewal terms based on 
dollar values of new improvements is artificial and unworkable (proposed 45 
AAC 45.310). Many factors other than new investment are important in
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determining appropriate lease terms. As just one example, costs to preserve 
and maintain improvements are as important as new investment

iReasonable renewal rights and retention of ownership rights are related 
and vita tty important in at least one other respect Financing for new 
investments, refinancing, and the ndatedcreation and retention of jobs would not 
be possible without these rights.

i
Of oourse, reasonable renewal rights and ownership rights mean nothing 

if the leaseholder may be driven from the airport (or Into bankruptcy) *at the 
discretion of the department* by unreasonable environmental Babiity regulations, 
imposed *)n its discretion* (a.g.f proposed 45 AAC 45.055 and 45.020). Under 
proposed 45 AAC 45.020, if some ‘ other hazardous substance* is spilled, the 
Department may *in Its discretion, respond to or perform the cleanup*; and "the 
person reaponsfole for the spill is Ratte to tha department for a l associated 
costs?, Indr.ding dean up costs, legal teas, and interference with airport 
operations." (Emphasis added.) This crr.tfd ruin a citizen, and his business, 
even If he were only sttghtiy responsible, the State was more at fault, and the 
State was completely unreasonable in responding, conducting dean up, 
fncu.ring legal foes, and faffing to ameflorats interference with airport operations. 
There is ro  vaOd reason for the State to include overbearing environmental 
requirements in these regulations; the State's legitimate interests are sufficiently 
protected simply by relying upon tha other environmental laws, as In affect from 
time to fans.

i
i

Apart from environmental matters,: the lease documents should contain 
commercially reasonable terms and coodffions throughout The State should not 
be allowed to abuse Its monopoly powers over airport lands to inffict 
unreasonable terms on tenants. .4s examples, in the past we have seen 
provisions where a leaseholder is asked to hold the State harmless from ,he 
State’s own wrongdoing, or forced to oompiy wtth unreasonable State requests 
by throats of selective enforcement Sound piAlc policy and common sense 
require that a l lease terms and conditions: be fair and reasonable -  to landlord 
and tenant e fts.

We turn to rates and fees. Most of these have been debated for years 
and years. The Department has heard the vafid arguments time and time again. 
These proposed rates and fees are not at all well considered. We suggest the 
Department take a fresh took at all these rates and fees, and propose only thoee 
which can be credfciy defended as *reasonabie and uniform" (AS § 02.10.090).
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Our comments have been limited due to the press of time. The Notice 
contains over 100 pages. The Notice period has, once again, been scheduled 
during most Alaskans' busiest time o f toe year. We are afl working long hard 
hours to meet the needs of our customers and the special chaBengee of 
providing air transportation in Alaska. We cannot comment in detal on these 
Proposed Rules in the short time aflowed. We urge the Department to extend 
toe comment period by at least 90 days.

Moreover, we suggest the Notide may be invalid under the Executive 
Order signed by Governor Knowfes June 5,1995. (Anchorage Daily News, June 
6 ,1995 , page B4.) We do not see the requisite "dear and concise language" or 
"consideration of costs". Wa do not see any explanation for "what and how the 
rules are being changed as wefl as why"..

! i

As a closing matter Tha Department (as wel aa tha Commissioner's 
Special Commission on Airport Leasing Pofcy, for ANC and FAJ), knows wel of 
the considerable efforts from last yeer and before to address these same leasing 
policy issues. Countless days and hours of hearings and meetings have already 
been held. Much time has already been spent analyzing end debating legitimate 
concerns. The Department should makegood use o f tha frutta o f these previous 
labors, giving due consideration to facta already developed and evaluations 
already made. In particular, the Department should seek the counsel o f the 
former State officials Involved, and ! give special consideration to the 
Memorandum dated August 26, 1994, from the Deputy Commiaalonar to the 
Commissioner, on the subject of, Aviation Leasing Poficy.

If you have any questions, please do not hesitate to call.
Sincerely,

  !

yJack Birmingham
Vice President *
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w of A Aviation C o m p le x
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9C7 272-1251 -  24 Hour Phone/fax

FEBRUARY 6 , 1996

REP RI CHARD F O S T E R  443 2 1 6 2
A LA SK A  S TATE  L E G I S L A T U R E  
S tate  Capi tol Rooa 41 t 
JUNEAU AT 9 9 8 f l - l 1 8 2

RE F .  ALAS KA A I R M E N ' S  A S S O C I A T I O N  LET T ER  
TO R E P R E S E N T A T I V E  Q A I L  P H I L L I P S  
2 / 6 / 1 9 9 6  R E QUE S T I N G  L E G I S L A T I V E  A C T I O N
( 1 7  ACC 4 t / 43 )

I n the I nteres t of e l i m i n a t i n g  further debate on the i s s u e  at
the a d mi n i s t r a t i v e  l e v e l . The A l as ka A i r a e n ' s  A s s o c i a t i o n
requests  that the l e g i s l a t ure  provi de d i r e c t i o n  to DOT/ PF  by
amendi ng AS  t 2 . 1 3 . S 9 i  to grant a l e as e  renewal p r e f e r e n c e .

The Al as ka A i r a e n ' s  A s s o c i a t i o n  I n c .  would a ppre c i a t e  your help.

cci l t r  Rep Ga l l  P h i l l i p s  2 /6/96
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U  of A  AviaDon C o m p l e x

1515 Cast 15th Avenue Anchorage, Alaska 99501 -4814  
(907) 272-1251 — 24 hour Phone/fax

FEBRUARY1 6 . 1 9 9 6

THE HONORABLE G A I L  P H I L L I P S  
S PE AKE R OF THE HOUSE 
S T A T E  C A P I T O L .  ROOM 2 i S  
J UN E A U,  A L A S KA  9 9 8 8 1 - 1 1 8 2

RE F i  LETTER OF 1 / 1 6 / 1 9 9 6  FROM
C OMMI S S I ONE R JOSEPH L .  P E R K I N S ,  P . E .
( 1 7  ACC 4 8 / 4 3 )

R E P R E S E N T A T I V E  P H I L I P S .

Contrary to C ommi s s i one r P e r k i n s '  a s s e r t i o n s ,  the c o n c e r n s  of 
the a v i a t i on community are not bas ed on " f a l s e  a s s u m p t i o n s " .

Although the proposed rural airport regulati ons have been under 
c o n s i d e r a t i o n  for over two y e a rs ,  DOT/ PF  has s t i l l  not de v e l ope d
a sound l e n lni  poli cy L H U  T I L ! — i n t Q U n H  i nves tment and
protect a v i a t i o n b u s i n e s s e s  in A l a i h i i

The Commi s s i oner does not address  the real q u e s t i o n ! wi ll 
adopti ng a pol i c y granti ng leas eholders  a renewal p r e f e r e n c e  on 
thei r l e as e s  help mai ntai n a stable b u s i n e s s  envi ronment and 
thereby encourage long term i nvestment i n the a v i a t i o n  I ndus try?

The answer to that questi on i s  obvi ously Thi s  answer was
reached by both former DOT/ PF  Commi s s i oner Barton and the 
S p e c i a l  C ommi s s i on on Airport L e a s i n g .

Further,  there has been no conc e rn shown by the department for 
el t h e n

1 . The cos ts  to the s tate as s oc i ate d with managi ng an 
i n c r e a s i n g  i nventory of obs olete and poorly mai ntai ned f orf e i t 
leaseholder prope rti e s .

2 .  The a b i l i t y  of leas eholders  to s e l l  capi tal i mprovements 
or b u s i n e s s  I n t e r e s t s  depri ved of their leasehold.

I n the i nterest of e l i mi n a t i n g  further debate on the i s s u e  at 
the a d a t n i . t r a i l v e  l e v e l . The Alaska A i r a e n ' s  A s s o c i a t i o n  
requests  that the l egi s l ature provi de d i re c ti on to D O T / P F  by 
amendi ng AS  8 2 . 1 3 . 8 9 8  to grant a leas # renewal pre f e re nc e .
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Renewal preferences  are granted under T i t l e  38 i n i n s t a n c e s  i n 
which the state seeks to encourage i nve s tae nt in p u b l i c  lands.

L e a s e  renewal p r e f e r e n c e s  have been enacted i n a nuaber of 
s tatutes  governing the l e a s i n g  of lands by the Departaent of 
Natural Resources (DNR)  under T i t l e  3 8 ,  i ncludi ng AS  3 8 . 8 3 . 1 * 2  
( l e a s i n g  of lands other than for the extracti on of natural 
r e s o u r c e s ) ,  AS 3 8 . # 3 . # 7 3  ( g )  ( l e a s i n g  of land for re c re ati on 
f a c i l i t y  d e v e 1 o p a e n t ) ,  A S  3 8 . 8 3 . # 7 9  ( d )  ( l e a s i n g  of reaote c a b i n  
s i t e s )  and AS 3 8 . 8 3 . 8 8 3  ( a )  ( l e a s i n g  of tldelands for aquati c
farai ng and hatchery s i t e s ) .

Shore f i s h e r i e s  l e a s e s  for set g i l l  nets are not awarded by 
c o a p e t i t l v e  b i d ,  but to the aort q u a l i f i e d  a p p l i c a n t ,  and aay be 
e xtended.  See AS 3 8 . 8 3 . 8 8 2  ( b)  and ( d ) ,  AS  3 8 . 8 3 . 1 8 2 ,  and 1 1  AAC 
6 4 . 3 9 1 .

U n l e s s  it i s the c o n c l u s i o n  of DOT/ PF  that the above l e as i ng 
pre f e re nc e s  are i n v a l i d ,  ai rport l e s s e e s  who aake i aprove ae nts  
should be afforded the s a a e  kind of protecti on as other users of 
p ub l i c  lands.

Any concern on the part of DOT/ PF or the Departaent of Law that 
a l e as e  renewal p r e f e r e n c e  would v i o l a t e  the equal protecti on 
pr o v i s i o n s  of the A l a s ka  c o n s t i t u t i o n  i s  unfounded. The statutes 
governi ng renewal of DNR l e a s e s  were approved by the Departaent 
of Lav and have not been chal l enged on c o n s t 1 t n t i o n a 1 trounds.

The Departaent of Law has advi s e d D O T/PF that no statute 
currently authori zes D O T / P F  to gi ve a pre f e re nc e  right for 
l e s s e e s  to renew thei r l e a s e s .  T hi s  advi ce i s  bas ed on the 
language of AS 8 2 . 1 3 . 8 9 8  ( a ) ,  which provi des i n relevant parts 
" ( i l n  no c as e  nay the p u b l i c  be depri ved of i ts  r i g ht f u l ,  equal 
and unlfora use of the a i rport . *  The Departaent of Law
I nterprets  this language to aean that airport l e a s e s  nay not be 
renewed without bei ng subj ect to coapetlng a p p l i c a t i o n s .  A 
further e xt e ns i on of that i dea i s that under equal protecti on 
requlreaent s ai rports aus t treat * all s i m i l a r l y  s i tuate d"
persons equally.

We questi on whether the Departaent of L a v ' s  I n te rpre ta ti on of AS 
8 2 . 1 3 . 8 9 8  ( a) is correct and suggest that an I nves tor with 
s ubs tanti al  c api tal  i aproveaents  or e s t a b l i s h e d  b us i n e s s
i n t e r e s t s  at ri sk is not " s i a i l a r l y  s i t ua t e d"  as a newcoaer in a 
c oa p e t i t l v e  bi d.
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As stated above .  The Al as ka A i r a e n ' s  A s s o c i a t i o n  reques ts  that 
the l e g i s l a t u r e  provi de d i r e c t i o n  to DOT/ PF  by aaendi ng AS 
6 2 . 1 3 . 1 9 4  to grant a l eas e renewal pre f e r e n c e .

I have e n c l os e d draft language that could be i ncorporated i nto a 
b i l l  to c onf l ra that l e s s e e s  who have I nv e s te d i n  i aprove ae nts  
at rural a i rports  shall be granted a renewal p r e f e r e n c e  at the 
e x p i r a t i o n  of thei r l e a s e s ,  and that i aproveaents  c ons tructed by 
l e s s e e s  shall remai n the property of the l e s s e e s .

Thank you for your support.

S i n c e r e l y

P R E SID E N T
A L A S K A  A I R M E N ' S  A S S O C I A T I O N



(7) ..OUSE COMMITTEE REPORT
Date Referred to Committee: March 14, 1996 FURTHER REFERRALS:

Date of Committee Action:

The TRANSPORTATION Committee considered: HB 543

HOUSE B ILL NO. 543 STATE AIRPORT LAND LEASE PREFERENCE

“An Act establishing a preference when entering into state airport land leases.”

recommends it be replaced *  . ,  \  1 ' the same title
w ith the follow ing committee substitute ( n  V * r 3    f)^  a new title

[ ] additional referral to _
[ | attached amendment(s)

ADOPTS :______________

Committee

_________________________ Letter o f Intent

ATTACHES NEW FISCAL NOTE(s): lDm) APPROVES PREVIOUS:

j fiscal note(s) [ ] fiscal note(s)

( J zero fiscal note(s) [ J zero fiscal note(s)
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SERVING GENERAL AVIATION 00  YEAR5 (1 9 5 1 -1 9 9 1 )
(J of A Aviation Complex
1515 East' 15th A v e n u e  Anchorage, Alaska 9 9501-4814 ^

(907)272-1251 —  2 4  hour Phone/Fax

A p r i l  9,  1996

MARK HANLEY 
CO-CHAIR
FINANCE COMMITTEE 
ALASKA LEGISLATURE

MARK;

I  e n c l o s e  c h a n g e s  t o  t h e  B i l l  543 w h i c h  
A s s o c i a t i o n ,  T h e  A i r  C a r r i e r ' s  A s s o c i a t i o n .  a n d  
c o a l i t i o n  s u b m i t t e d  A p r i l  2, 1996 b u t  w e r e  n o t

T h e  A i r a e n ' s  
t h e  F a i r b a n k s  

i n c l u d e d  i n  t h e
b i l l  b r o u g h t  f o r w a r d  f r o n  t h e  T r a n s p o r t a t i o n  c o n n i t t eeiT~~

T h e  c u r r e n t  d r a f t  o f  t h e  
c o n c e r n e d .  P l e a s e  c o n s i d e r

b i l l  i s  u n s a t i s f a c t o r y  t o  
t h e  e n c l o s e d  c h a n g e s  s o  t h a t

a l l
t h i s
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CS FOR HOUSE BILL NO. S43(TRA)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  HOUSE TRAN SPO RTATIO N  COM M ITTEE

Ottered:
Referred:

i
SpoasorO): HOUSE TRAN SPO RTATIO N  COM M ITTEE

A BILL

FOR AN ACT ENTITLED 
relating to state airport land leases.”

"An Act/estabfehiBg the procedures « 4  w ditioBS for l e w s -

land. including holdover lessees, to receive a new lease of th^JmfiJ; relating to

the purposes for which, a person, raunicipalitjKT^the federal government may

use or improve state a ir p o r t^ "  navigation facilities under contract, lease, or

other arrangejnecTwith the state: and relating to the ownership of leasehold

ffrtproKinenta made- nndtr a -state Airport or—navigational facility kaje.*1

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section I. FINDINGS AND STATEMENT OF PURPOSE (a) D ie  legislature Ends

that

(1) it often takes considerable commitment, trroe, and resources for a lessee 

to establish a fidly developed revc,«c-yr'*iuclng business or noncommercial enterprise on 

leased land on an airport owned and operated by the state;

(2) a  developed b u s i n e s s ^ y ^ ^ ^ r ^ s w 'c f ^ ’Ci? a r a b le  long-term Cow

-1-.s-«y rex; apdmrUflma tostsrzn rrx r »*A arr .-: CSHB 5 1 3 ( IK \ )
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of revenue to the local community and the sute in die form of income from jobs created and 

taxes paid;

f 3- a developed business by an airport lessee usually has established a positive 

reputation with i s  clientele that enhances future tourism and commerce in this state;

(4) a developed business by an airport lessee is better positioned to generate 

more federal passenger entitlement money for the airport and the state;

(5 ) a developed business or noncommercial enterprise on an airport land lease
generally maximizes the use of the airport infrastructure, aid this maximization makes the

airport's operation more economical: and
, . continue to
(6) providing a right and option to lessees cf airport laad tc/imake-the-Srs*-

■offer for a new  lease of the land will encourage and enhance compliance with state law and 

airport leases, and this compliance will benefit the overall operations of the state airport

sy$lem- « preserve and establish
(b) It is the purpose of the legislature to'ereaie, for qualifying land lessees who are

in compliance with steie law and airport leases, a right aud option tc make the fu t t offer,
consistent wi& sound airport planning, to continue to lease the land h  otder to continue their 

- and noncommercial enterprises 
businesses'and in order to promote a strong aviation industry in this state -with long-term

benefits to local communities, the airports, and the state.

* Sec. 2. AS 02.15.090(a) is amended to read:

(a) In operating an airport or air navigation facility owned or controlled by the 

state, the department may enter into contracts. leases, and odier arrangements covering 

periods cot exceeding 55 years with a person, municipality, or the United States, 

granting the privilege of using or improving an airport or air navigation facility or a 

portion o? it or space in it for commercial, governmental, or other public purposes, 

including private aviation us*/iTLANE TIE DOWN]; or conferring Ac privilege of 

supplying goods, commodities, services, or facilities at an airport or air navigation 

facility. The department may establish the terms and conditions and fix the chaiges; 

rentals, and fees for the privileges or services A  at are reasonable and uniform for Ac 

same class of privilege or service. Charges, rentals, or fees authorized by this 

subsection may be fixed for tbe international airpens by order of the cotnraissiooer or 

by negotiated or competitively offered contract. Notwithstanding AS 37.10.050(a). th=

|  CSHfl 543<TRA) •2-t : n r c  .'CICfTZO TZXZ
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tixiug c f charges. rentals. or fees as permitted under this subsection is net subject to 

the adoption of regulation provisions of AS ^ .$ 2  (Administrative Procedure Act)- 

The terms, conditions. charges, rentals, and fees shall be established with due regard 

to the property and improvements used and die expense of operation to the state. 

However, use of state land and buildings by the Alesica Wing. Civil Air Patrol and its 

squadrons shaJ! be permitted without rer.tai charges. The department shall provide forI 

public notice and an opportunity to comment before a conge, rental, or fee is fixed 

by order o? the commissioner as peirmoed under this subsection. Eoteyt as provided  
-trHtTof-tfrp seerien .-th e fTTffij^wblic may not be deprived of its rightful, equal, ar.d | 

uniform use o f the airport, air navigation facility, or a portion of them.

* Sec. 3. AS 02.15.090 is amended by addmgnew subsections to read

(c) The department shall offer the holder ,of in existing least kxluding a 
* a new or extended lease of the land for a reasonable penoa , 

holdover leaser™  w^ht-afld-ogikm-to 3»ke first oBf ep a-new-le** for ce 
of time, before offenng or leasing the same land to any other party or the 
•extended-term  within o reasonable period of time for the sam e4ind—if the department 
general public, if

1 H * r11ILIIUIIVJ UT-T
I

(1) the lessee was in compliance with the terms and conditions of the

expiring leas-; and

(I) the continued use of tbe land is consistent with state law <o«rvt t
. . . * of the public

airport operations and policies, and u  iMfcenvise in the ifese-s best interest 

Id] {fndcf-(s)-of tbn-seeooft, the departm ent shill make the offer not!

180 cs.>i before the expiration of the txisuxi^
lease shall respond lojbe-departJEeHFToffer doc '.ess than 90 days before the expiration

■exatmynceae. hr this setecetiofr. "leaŝ -dces-ivot include a-holttover l»Mt. 

P t*< $ (fti. Ownership cf leasehold improvements made under a lease entered iruo

under (a) of thls'sê tion shall be retained by the leas^ida^uho-tor^Injcrod them, by 

any successor who purcftJcxsAern, or by anv/uiwflawfol successor or assignee of the 
lessee. However, in limited ĴSttsJSjsunces clearly defined by regulations, the 

department may acqui^ertfncrship by finaaenrgsh^buproveroenu, by purchasing the 

rmprovttnerjtay'Dy abandonment by the owacr. by rooSwojialior). cr by judicial

procefiUngs.
[Keep lines 24 - 30 above as subsection (d).]

-f„- r . . t  Ondmrl±«l ttXJTTtD T trr MZAC-ZTCZJ C5HB S43CTRA)
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April 8,1996

Alaska Air Carriers Association 
and

Alaska Airmen's Association

REQUESTED CHANGES 
For

CS FOR HOUSE BILL NO. 543(TRA)
(As Passed by the House Transportation Committee on April 3,1996)

The Alaska Department of Transportation and Public Facilities has 
repeatedly testified that the administration supports a Bill thai would provide for 
renewal rights for airport land lease tenants and avoid unwise competitive bid 
situations. The CS for HB 543 passed by the House Transportation Committee on 
April 3. 1996, does not accomplish this. With the changes we propose, the Bill 
would accomplish this.

Below we briefly set forth the reasons for our proposed changes. The 
numbers correspond to the circled numbers on the attached marked copy of the Bill.

1. Page 1, lines 1 -6. Return to the 3/27 language. The new language adds 
nothing, except, perhaps new opportunities to debate the purposes and meaning of 
the new words.

2. Page 1, line 13. This addition makes clear the Bill would apply to private 
general aviation leaseholds as well as commercial ones.

3. Page 2, lines 10 and 11. The right "to make the first offer for a new 
lease" is uncertain. It could mean something entirely different from the plain vanilla 
renewal right. The first offer implies perhaps a second, and a third, offer from 
others -  and a competitive bid. A new lease implies different terms -  terms that 
could be so different and so onerous as to make the "renewal" right meaningless. 
For example, under the new lease, the DoTPF might insist upon quadruple rent, 
$500,000 worth of new improvements, and DoTPF ownership of all new and 
existing improvements after two more years.

4. Page 2, line 14. Many existing leases already contemplate renewal
rights.

5 Page 2, line 15. Same as paragraph 3, above.

6. Page 2, lines 17 and 25. Same as paragraph 2, above.

7. Page 3, lines 8 and 9. We would delete this amendment to the existing 
statute. It was proposed by the DoTPF, and yet it invites the very constitutional 
challenges the DoTPF has claimed to be so worried about throughout this process. 
DcTPF's proposed language as much as says that, by adopting the new subsection
(c) below, we are depriving the public of some of its rightful, equal and uniform use

nx . .. M il, U V lh ^ U U i^ b ^
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of the airports. The DoTPF's ianguage is wholly unnecessary, and potentially 
dangerous

8. Page 3, lines 13-15. These changes are necessary to provide for 
reasonable renewal rights, as discussed in paragraph 3, above.

9. Page 3. line 19. This change is necessary to insure that the DoTPF 
does not confuse the “state's best interest" with the best interest of the department, 
however shortsighted. The DoTPF must focus on the best interest of the public in 
these matters

10. Page 3, lines 20-23. This language is unnecessary. It is also 
cumbersome, and generates more questions than it answers.

11 Page 3, lines 24-30. This language needs to be retained as subsection 
(d) The Lessee's continued ownership of his improvements is integral to the 
remedial purposes of this legislation. Until recently, the DoTPF would not have 
imagined to question this provision.

12. Page 4. The DoTPF’s proposed subsection (e), adds nothing to the 
legislation, it Is as meaningless as saying, "All leases must include commas and 
periods."
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STATE OF ALASKA DEPARTMENT OF LAW 
ATTORNEY GENERAL’S OFFICE 

1031 WEST 4TH AVENUE SUITE 100 
ANCHORAGE ALASKA 99601

PHONE: (907) 269*5100 
FAX: (907) 279-5832

F A C S IM IL E  T R A N S M IT T A L  S H E E T

PLEASE DELIVER THE FOLLOWING PAGES TO:

NAME:
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FAX NO:
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Transportation Section, Attomsy Gansral’s Offics, Anchorage

IF  Y O U  D O  N O T  R E C E IV E  A L L  T H E  P A G E S  O R  H A V E  A N Y  P R O B L E M S  W IT H  T H E  

T R A N S M IT T A L , P L E A S E  C A L L  K A T H Y  O R  B E T H  A T  907/269-5163.
17m Information Contained In due f i t  it Con/Mental endfer Privileged. Tha F ix  h  Intended to he R ev iew / Inrt/ety by On*, 

Me inOivMuel Named Above. I  Me Reeder of M t  Trenemtoel Page ie net Me intended Recipient e r •  Repreeentatve or the Intended 
Recipient, you Are hereby Northed that any Rev ten  Dlaaeelnetton o* Copy top d  ttoa Fee o r tAe Intrnaaden Contained Herein ie 
Prohibited. It you hove Received thia Far in Error, PUaee heeodtotwly Netty Me dander by Telephone end Return Mia Fee to Me Sender 
at the Above Addreee. Thank Y tu
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C S F O R  HOUSE B IL L  NO. S4J(TRA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION 

HY  THE HOUSE TRANSPORTATION COMMITTEE 

01 kn4 ;
R A m A  W—ana

Sp— r(»): HOUSE TEANSPORTATIOH COMMITTEE

A B IL L  

F O R  AN A C T  EN TITLED

1 "Aa A d t tablbhlajt Lha procrdares and cuoditions for lessee* «f state airport

2 and air aavlgatJoaol fhdlHj laid, todudlne beldovtr lessees, to receive a new

3 lease of the land;

4 the federal government vlgatlonal

5 facilities under coo

of leasehold improvement* Bade under an airport or air

I  BE IT  ENACTED BY T H E  LE G ISL A T U R E  O F  T H E  STATE O F  ALASKA:

I  •  Section 1. FINDINGS AND STATEMENT OF PURPOSE (a) The kgteUlort finds
I I  that
11 ( I )  It often tak a  considerable commitment, lime, n d  resources for a lessee
12 lo establish a fully developed revanuc-producing business or noncommercial enterprise on
13 leased land on an airport owned and operated by the state;

»IM543b -I- CSHB SOfTAA)
ro» rat tin—riin+e loswna rtur gMActrrnj
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1 (2) a developed business by an airport lessee produces a stable longterm flow

2 Of revenue to the local community and the stale in the form of income from'jobs created and

3 taxes paid;

4 (3) a developed business by tn airport lessee usually has established a positive

5 reputation with its clientele that enhances future tourism and commerce in this state;

6 (4 ) a developed business by an airport lessee is better positioned to generate

7 more federal passenger entitlement money for the airport and the State;

8 (5) a developed business or noncommercial enterprise on an airport land lease

8 generally maximizes the use of the airport infrastructure, and thia maximization makes the

10 airport’a operation mors eoongmicat^a^  ̂ .4t_faw^0, lÂ  V̂ C ) . b

11 (6) providing (b~ rj ^ iw i leases .of airport land

* new taw u f  thrtamd'will encourage and onhanc?compliance with-i&fcrW and

13 airport leases, and this compliance will benefit the overall operations of the state airport

14 system.

15 (b) It is the purpose of the legislature to create, fo r ^ ^ ify^^landlc^M jvho

16 in compliance wiihJtfcSl l*w w>d airport leases, a right and » p ilr t ta m * t t^

i t  ,k“ '
18 businc&se^and la order tu promote a strong aviation industry in this state with long-term

19 benefits to local communities, the airport  ̂and the slate.

20 * See. i.  AS  02.15.090(a) Is amended to read:

2 1 (a) In operating an airport or air navigatkm facility owned or controlled by the

22 Kate, the department may enter into contracts, leases, and other anangemento covering

23 period* not exceeding 55 years wilh a person, municipality, or the United Stale*,

24 granting the privilege of using or improving an airport or air navigation facility or a

25 portion of it or apace in it for commercial governmental, or other public purposes,

26 including private ivlation uae [PLANE TIE DOWN]; or conferring the privilege of

27 supplying goods, commodities, jcrvicea, or facilities at an airport or air navigation

28 facility. The department may establish the term* and conditions and fix the charges,

29 rentals, and fees for the privileges or services that _.c reasonable and uniform for the

38 same clam'of privilege or service. Charges, rentals, or faea authorized by this

31 subsection may be fixed for the iniem»tlon»l airport* Sy order of the commissioner or

CSfll SiVTftA) -2- HM5436
»rv IV.t tmdwlinad (DMUTtD rMT « u c m it |
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1 by negotiated or competitively offered contract. Notwilbstiadiitg AS 37.10.050(1), the

2 fixing of charges, rental*, or fees as permitted under this subsection is do* subject to

3 the adoption of regulation provisions of AS 44.62 (Administrative Procedure Act).

4 The terms, conditions, charges, rentals* tu»d fees shall be established with due regard

5 to the property and Improvements used ai.J the expense of operation to the state.

6 However, use of ai*tn land and buildings by the Alaxka Wing. Civil Air Patrol and its

7 squadrons shall be permitted without tootai charges. The department shall provide for

8 public notice and an opportunity to comment before a charge, rental, or fee in fixed

9  by order of the commissioner as permitted under this subsection. Except a t  provided

10 in  fc> of this section, the JTHFJ public may not be deprived of its rightful, equal, and

11 uniform use of the airport, air navigation facility, or a portion of them. j

12 * Sec. 3 . AS 02.15.090 i* amended by adding new su W e t  ions to read:

13 S\ ( c )  Tb* department shall offer the holder o f an existing lease, including a

14 bo ldovcN ttse, the right and option to make the first offer on a new lease for an ^

15 extended terfhwithin a reasonable period o f time for the same land if the department

16 determines that N.

17 (I )  th^Jetsee was in compliance with the terms and conditions o f the

18 expiring lease; and

19 (2) the contimkd use o f  the laad is consistent with state law, sound

20 airport operations and policies, xmKja otherwise in the state 's best in ten d .

21 (d) Under (c) o f  this section, tV departm ent shall make the offer not less than

12 180 days before the expiration o f the ex tam g lease, and the holder of the existing

23 lease shall respond to the department's offer n n t'im  than 90 days before the expiration

24 o f the existing le***- fit thli subsection, 'lease* doh^ix* include a holdover leaae.

25 /  (e) All leases must indude a provision that p r e v a i l  for the disposition o f any

26 /  improvements made to the land al the expiration, tem irutioK oT cancellation of the

M J -> 3  ^

H00543b -3- C8H« 54JfTM)
v«v f * t  1 /^ irJ  in« r /n u jrrso  ttxt smacxitcoi
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(c) B e f o r e  the e x p i r a t i o n  of a land lease, including leases 
in holdover, a n  e x i s t i n g  lessee may apply for a new lease for the 
same land. The c o m m i s s i o n e r  shall approve the applic a t i o n  for a n e w  
lease for the same land u n d e r  this section with o u t  an o p p o r t u n i t y  
for c o m p e t i t i o n  if the c o m m i s s i o n e r  finds:

(1) the lessee was in compliance w i t h  the p r i o r  lease 
terms and conditions, and

(2) the c o n t i n u e d  use of the leasehold is consistent 
w i t h  w r i t t e n  a i r port o p e r a t i o n a l  policies, f e d e r a l l y  a p proved
plans, s t a n d a r d s  a n d  requirements, and is in the state's best 
i n t e r e s t .

(d) The c o m m i s s i o n e r  m a y  only approve one n e w  lease for the
same land w i t h o u t  a n  o p p o r t u n i t y  for competition u nder (c) of this
section.

{e) A n y  lease term o f f e r e d  under (c) of this section m a y  not 
ex c e e d  a total of 55 y ears w h e n  combined wi t h  the p r i o r  lease term.

(f) A  l a n d  lessee owns title to the permanent improvements 
that the l e s s e e  c o n s t r u c t e d  or purchased dur i n g  the term of the 
lease u n l e s s  t h e l e ass e x p r s s s l v  provides that the i t a t a . l a  the 
o w ner of the p e r m a n e n t  I m p r o v e m e n t s .

(g) All land leases must include a p r o v i s i o n  for the
d i s p o s i t i o n  of p e r m a n e n t  improvements made to the land at the 
expiration, termination, or cancellation of the lease that

(I) allows a land lessee to continue o w n e r s h i p  of 
p e r m a n e n t  i m p r o v e m e n t s  that the lessee c o n s t r u c t e d  or  purchased on 
a l e a s e h o l d  if the lessee is g r a n t e d  a new lease for the same land;

provides, st optlop of the existing, leases, §a
o p p o r t u n i t y  for ths e x i s t i n g  lessee to either

i i l  sell ths i n p r n v ^ r t a  to a lucctadlna
l e s s e e  of ths s m s  land if ths c o n t i n u e d  p r e s e n c e  of ths 
p e r m a n e n t  improvements is consistent w i t h  law, w r i t t e n
s i r p o r t  o p e r a t i o n a l  policies. end fedtrtlly app r o v e d
plane, s t a n d a r d s  and reoulrsmsntai or

(II) require the state to offer tha lacrov«a«nt» at
a u o t l o n  w i t h  the land lease, w i t h  p roceeds from the gale 

n *  thf iBPrgYtaiatff ^ 1  flltlllt'in<T lessee leae
i d a l n l e t r a tiYt SQJtl to fche gtltl .1 If the continued
preeenc-e of the p e r m a n e n t  improvements Is consistent wi t h  
law, m i t t e n  a i r p o rt operational polj^iaa. »nd federellv 
a p p r o v e d  plane, s tandards and requirements

(3) req u i r e s  the lessee, after notice by the department, 
to remove the p e r m a n e n t  improvements at the lessee's sole expense 
if the p e r m a n e n t  i m p r o vements do not comply wi t h  the airport's

st?*d r t r - r ^ t - io e i 01
*4
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e x i s t i n g  masterplan, are not in reasonable compliance with
a p p l i c a b l e  building codes at the expiration, termination, or
c a n c e l l a t i o n  of the lease, or ^rf found to be a hazard to the
public health or safety, or property; and

(4) provides that title to the permanent improvements 
vests in the department if the state purchases or otherwiee  
co n t r a c t s  for the ownership of the permanent improvement, or if the 
lessee abandons the lease.
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Alaska £>tate ^egifilature
H o u s e  o f  R e p r e s e n ta t iv e s

Transportation C om m ittee

SPONSOR STATEMENT 

H B  5 4 3

"A n Act establishing a preference when entering 
into State a irp o rt land leases."

In the past decade, the Alaskan aviation industry has made significant 
progress and investment in developing a system which better meets the
transportation needs of our vast state. Alaska's aviation system is
considerably different than other states.

Regulations have recently been proposed that could have a negative 
impact un Alaska's aviation industry. The changes suggested may 
threaten aviation infrastructure in Alaska by discouraging investment 
and development. Specifically, private aviators stand to lose any 
physical improvements added to airport structures at the conclusion of 
their lease. In some cases, the lessees have developed their leasehold to
the tune of several thousands of dollars.

This potential loss could foster reluctance by the private sector to
continue improving the infrastructure at aviation sites across the state.
In addition, aviation operators would be left with no assurances that 
improvements and investments would be protected through continuing 
agreements with the state.

The purpose for state involvement in airport management should be to 
promote, encourage, and develop aviation in Alaska. It is important 
that airport leasing policy and practice in Alaska remain on a first
come/first served basis.

House B ill 543 gives the current lessee preference if  they are in
compliance with the terms of the existing lease and have made 
substantial financial investments in developing the land.
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DATE: 4/27/96

S E N A T E  f i n a n c e  c o m m i t t e e  r e p o r t

REPORTEDr
FURTHER: s f c

DATE TURNED INTO OFFICE:

The Finance Committee considered CS FOR HOUSE BILL NO. 543(FIN)(title am) 

Relating to state airport and air navigational facilities leases.

V

'

•V

and recommends:

] be replaced with 

] adopt previous
CS

CS

] attached amendment(s)

] adopt Letter o f Intent by 

] further referral to th e ___

Senate Bill:
[ ] same title 
[ ] new title 

House Bill:
[ ] sam e title 
[ ] technical change 
[ ] new : SCR*_____

Committee

Committee
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[ ] APPROPRIATION -  no fiscal note •include fiscal notes accompanying Governor’s bill
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STA T E  O F  A LA SK A
1996 L E G IS L A T IV E  SE SS IO N

r  BillCdfSion: CSHB 5 4 3 (TRA)
SFC  - * j  I ^ ( " ___  (] j)  Publish Date: 4 /9 /9 6

Revision D a t e : ________________________________________________________
Title: “An Act establishing a preference when entering
into state airoort land leases."

DOT&PF_ Dept. Affected]___________
BRU : State Aviation, Leasing and Airport Admin
Component: Statewide Aviation__________________________
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