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SU B JE C T: SCS CSHB 197 (Res), exploration incentive credits for mining
activities (Work Order No. 9-LS0642VD)

TO :

FR O M :

In addition to other credits or adjustments that may be allowed to someone conducting mining 
activity, the measure proposes to establish an exploration incentive credit for activities on land 
in the state that relate to locatable and leasable minerals and to coal.

Bill section 1. This is the measure's principal operating section. It authorizes an exploration 
incentive credit for activities on or for the benefit o f land in the state to determine "the 
existence, location, extent, or quality" o f locatable or leasable minerals or coal deposit 
Specifically --

-  AS 27.30.010 authorizes the exploration incentive credit; describes the activities 
whose expenses may quality for the credit; sets the time limit on the activities whose expenses 
may qualify for the credit, couched in terms of "new mines" and in terms o f "reopened mines"; 
and specifically identifies the parties to whom the credit may be granted;

-  AS 27.30.020 sets out the procedures to be used by a party to request the credit 
from the Department o f  Natural Resources and to secure that department's approval to take 
the credit; the process is set out as a two-part process under which, in order to request the 
credit, the commissioner o f natural resources must certify expenditures for activities that 
qualify for the credit and, in order to secure approval to take the credit, the commissioner 
must review exploration data and approve or disapprove the credit's taking;

-  AS 27.30.030 explains the manner in which the credit, whose taking has been 
approved, may thereafter be applied; the credit may be applied, within the limits or caps set 
out in that section, against the person's tax liability under the Mining License Tax, AS 43.65, 
the Income Tax, AS 43.20, or mining production royalty; because the mining license tax and 
the income tax are typically computed on the basis o f collective operations ( ra th e  than on a 
mine site specific basis), the section directs the commissioner o f revenue to disallow
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application o f the credit unless the taxpayer submits "an accounting o f  the person's mining 
operation activities for each mining operation . . . included in the tax return . . .  as to which 
the credit is being applied," using a form prepared by the Department o f  Revenue;

-- AS 27.30.040 authorizes the carrying forward from one year to another o f  portions 
o f  the total credit that are not applied;

-- AS 27.30.050 sets a time limit on the application o f  the credit at 15 tax years or 
royalty payment periods after the credit's approval;

-- AS 27.30.060 permits a person to assign the credit to the person's successor in 
interest for the mining operation if that successor is a party qualified to obtain the credit under 
AS 27.30.010(d);

~  AS 27.30.070 authorizes the commissioner o f revenue who proposes to take the 
credit to maintain and provide a record o f the person's past use o f  the credits in order to 
ascertain whether a claim of the credit in any one year would exceed the limits set on the use 
o f  the credit;

-- AS 27.3C.080 follows a similar provision o f  the oil and gas exploration incentive 
credit and is intended to hold the .Alaska Permanent Fund harmless against any losses o f 
amounts due the ftind under the state constitution and by law;

— AS 27,30.090 directs the commissioner o f natural lesources to keep confidential 
exploration activity data provided to justify the credit for a period o f  36 months and 
establishes civil liability for wrongful disclosure o f the confidential data;

-  AS 27.30.099 supplies definitions for terms used in AS 27.30.

BiU section 2 amends the production royalty provisions o f the Alaska Land Act, AS 38.05, 
to permit a person obligated to pay a mineral production royalty payment to claim the 
exploration incentive credit against the royalty payment that is due unde, that chapter.

BiU section 3 amends the Alaska Net Income Tax, AS 43.20, to permit a taxpayer to claim 
the exploration incentive credit against the tax due under that chapter. In addition, so that 
the computation and application o f  the exploration incentive credit may be correctly 
determined, the bill section directs the commissioner to require the taxpayer to submit the 
accounting o f mining operation activities form required by AS 27.30.030(b).

Bill section 4 amends the provisions o f  the Mining License Tax, AS 43.65, to recognize, as 
an additional adjustment to computation o f the tax due under that chapter, the claim o f the 
exploration incentive credit as a credit that may be taken against that tax. In addition, so that 
the computation and application o f the exploration incentive credit may be correctly
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determ ined, the bill section directs the commissioner to require the taxpayer to submit the 
accounting o f  mining operation activities form required by AS 27 30.030(b).

Bill section 5 makes the proposed exploration incentive credit authorized by the measure 
retroactive to January 1, 1995, to cover the entirety of the current tax year but applies the 
credit only to activities that may qualify for the credit initiated after May 15, 1995.

Bill section 6 gives the measure an immediate effective date.

JBC:lmb:kJb
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H o n o r a b l e  R i c k  H a l f o r d  
H o n o r a b l e  S t e v e  F r a n k  
C o - C h a i r m a n
S e n a t e  F i n a n c e  C o m m i t t e e  
S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9 8 1 1

RE: S e n a t e  CS for CS for HB  1 9 7 (RES), E x p l o r a t i o n  I n c e n t i v e s

D e a r  S e n a t o r s  H a l f o r d  a n d  Frank,

T h e  A l a s k a  M i n e r s  A s s o c i a t i o n  w i s h e s  t o  go  on r e c o r d  in s u p p o r t  of 
t h e  c u r r e n t  S e n a t e  C o m m i t t e e  S u b s t i t u t e  for H o u s e  B i l l  197 w h i c h  
p r o v i d e s  f i n a n c i a l  i n c e n t i v e s  for c o m p a n i e s  a n d  i n d i v i d u a l s  to 
e x p l o r e  f o r  a n d  d e v e l o p  m i n e r a l  d e p o s i t s  in t h e  state. T h i s  b i l l  
t h a t  w i l l  e n c o u r a g e  b o t h  t h e  s m a l l  p r o s p e c t o r  as w e l l  as l a r g e  
i n t e r n a t i o n a l  m i n i n g  c o m p a n i e s  t o  i n v e s t  h e r e  in A l a s k a .

T h e  g e n e r a l  v i e w  in t h e  i n t e r n a t i o n a l  m i n i n g  i n d u s t r y  h a s  b e e n  t h a t  
A l a s k a  is a d i f f i c u l t  a n d  u n f r i e n d l y  p l a c e  t o  d o  b u s i n e s s .  H B - 1 9 7  
w i l l  s u p p o r t  t h e  o n - g o i n g  e f f o r t  to  c h a n g e  t h i s  p e r c e p t i o n ,

O v e r  t h e  p a s t  s e v e r a l  m o n t h s  we h a v e  w o r k e d  c l o s e l y  w i t h  t h e  
s p o n s o r s  of t h i s  b i l l  and w i t h  the D e p a r t m e n t s  of N a t u r a l  R e s o u r c e s  
a n d  R e v e n u e  t o  a n s w e r  q u e s t i o n s  t h a t  t h e s e  a g e n c i e s  h a d  r a i s e d ,  I 
a m  p l e a s e d  to  r e p o r t  t h a t  t h e i r  q u e s t i o n s  h a v e  b e e n  a n s w e r e d .  In 
t h e  c a s e  o f  DNR, t h e i r  c o n c e r n s  w e r e  f o c u s e d  on t h e  m e c h a n i c s  of 
h o w  t h e  b i l l  w o u l d  be  a d m i n i s t e r e d  and the p o t e n t i a l  i m p a c t  on 
p r o g r a m  r e c e i p t s ,  c h a n g e s  w e r e  m a d e  in t h e  bill t o  a d d r e s s  t h e s e  
i s s u e s .  In t h e  c a s e  of Rev e n u e ,  t h e i r  c o n c e r n  w a s  w i t h  t h e  
d i f f i c u l t y  o f  c a l c u l a t i n g  s t a t e  c o r p o r a t e  i n c o m e  t a x  w h e n  t h a t  t a x  

d e a l s  w i t h  a l l  U.S. i n c o m e  b u t  t h e  c r e d i t  is s p e c i f i c  to a 
p a r t i c u l a r  m i n e .  C h a n g e s  w e r e  a l s o  m a d e  in the b i l l  t h a t  a d d r e s s e d  
t h i s  c o n c e r n .

If a n  i n d i v i d u a l  or c o m p a n y  is e v e r  ab l e  t o  a c t u a l l y  t a k e  t h e  
c r e d i t ,  it w i l l  b e  d u e  to t h e  fa c t  t h a t  n e w  r e v e n u e s  h a v e  b e e n  
g e n e r a t e d  t h a t  d o  not n o w  exist. T h e  c r e d i t  is m i n e  s p e c i f i c  a n d  
c a n  b e  t a k e n  o n l y  if a n e w  m i n e  is c o n s t r u c t e d  a n d  in p r o d u c t i o n .

It is a l s o  i m p o r t a n t  to note that on l y  c e r t a i n  d e f i n e d  e x p l o r a t i o n  
e x p e n d i t u r e s  w i l l  q u a l i f y  for t h e  i n c e n t i v e  c r e d i t .  M o s t  of t h e  
c o s t s  t o  d e v e l o p  t h e  mine, i.e., c o s t s  for e n v i r o n m e n t a l
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assessments or environmental impact statements, mine planning, 
feasibility studies, mine design, facility design, construction, 
etc. would not qualify for the incentive credit.

Most exploration projects will never result in an operating mine. 
This means that even if qualifying exploration expenditures are 
made and the costs are certified by the State, the credit will 
never be taken. As a reference, it has been estimated that for 
every one major mine that is developed, 1000 prospects are 
evaluated. I will be pleased if within the next 10 years there are 
two new major mines in the state that are able to utilize this 
investment credit.

This bill will send the message that Alaska is seeking to improve 
its investment climate and that Alaska wants to encourage mineral 
development. The bottom line for the State is that more 
exploration will occur and more mineral deposits will likely be 
discovered that can provide jobs, facilities that increase the 
local tax base, and ultimately company profits that can then be 
taxed by the state.

If we can be of any further help please contact me.

Steven C. Borell, P.E. 
Executive Director

cc: Representative Foster
Representative Vezey



A la s k a  D e p a r t m e n t  o f  R e v e n u e  
In c o m e  a n d  E x c is e  A u d i t  D iv is io n

H B  197 - M in e r a l  E x p lo r a t io n  In c e n t iv e  C r e d i t  O v e r v ie w

Example ot mining operation llmnllno 
phase1

(a) Initial discovory, exploration, drilling and pormitnng ■ 8 yoais
(0) Company Incuts S2.I7S.000 In coals, 80% ol which aro ollglblo lor crodll 

(ciod:! equals St,740.000).
Phase 2

Construction porlod ol 2 yoais. Construction costs not oligible lor cro J't 
Phase 8

(at Production bogms In year 10 ond lasts lor 12 subsoquont years.
(b) No Incomo In llrst yoar ol production, thus no crodits applied lot.

 (c) Company derives income In each ol tho remaining 11 yogis ol production.

Tax Assumptions
(Beginning with production, except year I.) 
StOO.OOO In mining llconso tax (MIT) annually 
$100,000 In corporation tax onnuolly 
stnonon m royally payments annually 
S300.000 total annually___________

Year

Exploration
Credit

Balance
MLTTax

Exemption
MLTTax

Credit
Corporation 

Tax Credit
Royalty
Credit

Corp Tax 
Deduction 

Benefit' Total Benefit

100% of Expenditures Scenario 
1 $1,740,000 $0 0 $0 $0 $13,630 $13,630
? 1,740,000 100,000 0 50,000 50,000 13,630 213,630
3 1,640,000 100,000 0 50,000 50,000 13,630 213,630
4 1,540,000 50,000 25,000 50,000 50,000 13,630 108,630
5 1,415,000 0 50,000 50,000 50,000 13,630 163,630
6 1,265,000 0 50,000 50,000 50,000 13,630 163,630
7 1,115,000 0 50,000 50,000 50,000 13,630 163,630
e 965,000 0 50,000 50,000 50,000 13,630 153,630
9 815,000 0 50,000 50,000 50,000 13,630 163,630
10 665 000 0 50,000 50,000 50,000 13,630 163,630
11 515,000 0 50,000 50,000 50,000 13,630 163,630
12 365,000 0 50,000 50,000 50,000 13,630 163,630

Total 5250,000 $425,000 5550,000 S550.000 $163,560 $1,938,560
- I I -Vnosull: Assuming g combined taxahd novelty liability ot S3.600.000 over a 12-yoarponod, the SI.7million 

by logislabon wbon combined wrl/t existing oxomption end doduction allowances would provide a total tax
In lex croditi proposed 
benemotSI.93B.000.

50% of Expenditures Scenario 
1 $870,000 $0 0 SO $0 $13,630 $13,630
2 870,000 100,000 0 50,000 50,000 13,630 213,630
3 770,000 100,000 0 50,000 50,000 13,630 213,630
4 670,000 50,000 25,000 50,000 50,000 13,630 188,630
5 545,000 0 50,000 50,000 50,000 13,630 163,630
6 395,000 0 50,000 50,000 50,000 13,630 163,630
7 245,000 0 50,000 50,000 50,000 13,630 163,630
8 95,000 0 50,000 45,000 0 13,630 108,630
9 0 0 0 0 0 13,630 13,630
10 0 0 0 0 0 13,630 13,630
11 0 0 0 0 0 13,630 13,630
1? 0 0 0 0 0 13,630 13,630

Total $250,000 $225,000 $345,000 $300,000 $163,560 $1,283,560■ i ■
X ‘ *

Result By llrrXCng the tax crartt to SOX ol expemttures. tne total tax benefit ol S870.000 derived Irom oxpendtturot coupled wttb 
already existing exemptions and deductions still yield a bonofil ol SI.2B3.0OO.

1 Assumes deduction taken at the maximum 9.4% corporation tax rate. 
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Bill A nalysis

T n is  b ill g ra n ts  e xp lo ra t io n  in cen tiv e  c re d its  to qua lified ' a p p lic a n ts  lo r  c o s ts  o l  activ ities re la te d  
lo  d e te rm in in g  the e x is te n c e , lo c a t io n , e x ten t and  qua lity  o f lo c a ta b le  o r  le a s a b le  m in e ra l o r  
c o a l d e p o s its . T h is  bill d e e s  n o t a p p ly  lo  o il a n d  g a s  e x p lo ra t io n . It a p p e a rs  that this 
leg is la tion , a p p lie s  to b o th  e x is tin g  a n d  n ew  o p e ra t io n s

C re d its  m a y  b e  c la im e d  a g a in s t  c o rp o ra t io n  in c om e  and  m in ing  lic e n se  tax e s  a dm in is te red  by  
C e p a r tm e n t  o f  R e v e n u e  (D O R ) ,  u n d e r A S  **3 .20 a n d  A S  4 3 .5 5 ,  ro y a lt ie s  and  ren ts , 
a d m in is te re d  by D e p a r tm e n t  o f  N a tu ra l R e s o u rc e s , u n d e r A S  3 3 .0 5 .1 3 5  - 3 3 .0 5 .1 7 5  a n d  A S  
3 8 .0 5 .2 1 1 .  C re d its  a re  lim ited  to 5 0 %  o f the c om b in ed  am o u n t o f ta x e s , ro y a lt ie s  and  ren ts  
tha t a re  p a y a b le  fo r  a c tiv itie s , i.e . s ite s  o n  which e xp lc ra t ic n  ac tiv ities c ccu r. T n is  biil re q u ire s  
that c re d its  b e  u s e d  w ithin 1 5  years a fte r they  are g ra n ted  a n d  a ilow s  fo r c red its to be 
a s s ig n e d  to the ap p lic a n t's  s u c c e s s o r  in in te re s t lo r  th e  e x p lc ra t ic n  s ite  if the s u c c e s s o r  is a 
q u a li f ie d  a p p lic a n t.

T o  p re v e n t fu tu re  c o n t ro v e rs y  it m ay  b e  n e c e s s a ry  to  p ro v id e  c e fin it io n s  a s  to what c on s titu te s  
a  m in ing ‘ s ite*. T n is  bill h a s  a  re tro a c t iv e  e ffe c tiv e  d a te  o l J a n u a ry  1, 1 S 9 5 .

O p e ra tin g  Costs

O C R  d e e s  n o t an tic ip a te  a n y  ad d it ion a l o p e ra t in g  c o s ts  to a d m in is te r  the e xp lo ra tion  in cen tive  
c red it p ro g ram  a u th o r iz e d  u n d e r  this bill. T h e  D ep a rtm en t w ou td  m od ify  c o rp o ra tion  and  
m in ing  lic e n s e  tax  re tu rn  fo rm s  to p ro v id e  fo r e x p lo ra t io n  in cen tiv e  c red its .

W h ile  the D e p a rtm en t d o e s  n o t an tic ip a te  the n e e d  fo r  a d d it io n a l aud it s ta ff, the s c o p e  o f 
c o rp o ra t io n  in c om e  an d  m in ing  lic e n se  tax aud its wiil like ly  h a v 6  to b e  e xp and ed  to  in d u c e  
re v iew  o f e xp lo ra t io n  in c en tiv e  c red its  w h ich  m a y  re su lt  in a  d e c re a s e  in o v e ra ll audit 
c o v e ra g e  to o th e r tax  ty p e s .

State Revenue Impacts

O ve rv iew  - It is n o t fe a s ib le  fo r  D e p a rtm en t o f  R e v e n u e  to d e te rm in e  the im pacts o f this Pill 
o n  revenue s in ce  c o rp o ra t io n  in c om e  a n d  m in ing lic e n se  ta x e s  a re  bo th  b a s e d  cn ne t in c cm e  
from  b u s in e s s  o r  m in ing  o p e ra t io n s . T h e  D e p a rtm en t is u n a b le  to  p red ic t w he th e r ind iv idua l 
m in ing  s ite s  will in cu r n e t in c om e  a fte r  p ro d u c tio n  b e g in s  a n d  s in c e  c red its  a re  lim ited to  the 
le v e l o f  fu tu re  ta x a b le  in c om e  n o  re a s o n a b le  e s t im a te  c an  b e  m ad e .

F o r fiscal year 1994, the state collected 3152.000 in mining license taxes and no estimate can 
be made for the portion of corporation net inccme tax collected which 'would be impacted by 
tne proposed tax credits.

O v e ra l l , e x p lo ra t io n  in cen tiv e  c re d its  a re  lim ited  to q u a li fie d  e x p lo ra t io n  c o s t3 . A cco rd ing  to 
D N R  e x p lo ra t io n  e x p e n d itu re s  du ring  c a Jen d a r y e a r  1 9 9 4  w e re  a p p ro x im a te ly  $ 3 0  m illion . F o r  
1 9 9 4 , c re d its  w ou ld  h a v e  b e e n  lim ited to S 3 0  m illion  u n d e r th is bill a n d  u n u se d  po rtio n s  'would 
b e  a v a i la b le  fo r  a  1 5 -y e a r  c re d it c a rry fo rw a rd , a s s u m in g  c o rp o ra t io n s  h ad  su ffic ien t n e t  in c om e  
to q u a li fy  fo r the  c re d it
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S t a t e  R e v e n u e  Im p a c t s , c o n t i n u ’ d

C o n c e rn s  • A m a jo r  c o n c e rn  fo r  the  D e p a rtm en t is the in c re a s e d  c om p le x ity  in c o rp o ra t io n  tax 
c a lc u la t io n s  !he  p ro p o s e d  le g is la t io n  w ou id  c re a te . C u rre n t ly  c o rp o ra t io n  ta x e s  a re  b a s e d  cn  
in c om e  from  com bined  o p e ra t io n s  in s id e  and  o u ts id e  o f  A la sk a . T a x p a y e rs  a re  c u rre n t ly  n o t 
re q u ire d  to a c c o u n t fo r  o r  re p o rt  in c om e  cn  a  s t ie -b y -s ite  b a s is , w hich ’w ou ld  be  re q u ire d  b y  
th is b ill. T h e  D e p a r tm e n t d o e s  n e t b e lie v e  that th e re  is  a s im p le  a n d  r e a s o n a b le  w ay  to 
c a lc u la te  a n d  a p p ly  th e  p ro p o s e d  c re d its  within the c o rp o ra t io n  in c om e  tax  s tru c tu re  cunrer.tJy 
in p la c e .

In d is c u s s io n s  w ith D e p a rtm en t o f N a tu ra l R e s o u rc e s  (D N R ) a n d  D e p a r tm e n t c f C o m m e rc e  
a n d  E c o n om ic  D e v e lo p m e n t  it was agreed that fo r in c re a s e d  a cc ou n tab ility  c red its  sh o u ld  b e  
a p p lie d  fo r  a n n u a lly  in a d v a n c e  c l the a c tu a l e x p e n d itu re . CNF. w ou ld  b e  re s p o n s ib le  fo r  
p re a p p ro v a l a n d  tra c k in g  c f the e lig ib le  c red its . W ith ou t this c la u s e , a  c om p a n y  w ou ld  
p o te n t ia lly  subm it d o cu m en ta t io n  fo r  e x p e n d itu re s  m an y  y e a rs  a fte r the c o s t s  w e re  in cu rred .

F o r  p u rp o s e s  o f  A S  <13.20 a n d  A S  4 3 .6 5 ,  fo r e v e r /  m illion  d o lla rs  in n e t in c o m e , a b u s in e s s  
w o u ld  b e  a llow e d  a m ax im um  c red it o f 5 3 0 ,5 0 0  (S 47 ,G C 0  and  3 3 3 ,5 0 0  c re d it a g a in s t 
c o rp o ra t io n  a n d  m in ing  lax , re s p e c t iv e ly ). B u s in e s s e s  g a in  a n  ad d it ion a l tax  o en e fit b e c a u s e  
th ey  w ou ld  b e  a llow e d  to d edu c t e xp lo ra t io n  c o s ts  from  re v e n u e s  in d e te rm in in g  n e t in c cm e  
u p on  which ta x e s  a re  b a s e d .

F o r  e x a m p le , a  c o rp o ra t io n 's  e x p lo ra t io n  activ ities p ro v e  to b e  v e ry  p ro fi ta b le  and  in a 
s u b s e q u e n t  y e a r , th e  c om b in ed  c o rp o ra t io n  and  m in ing  tax e s  p a y a b le  from  the in d iv id ua l site  
is c a lc u la te d  to b e  S 1 0 0 ,0 0 0 .  In this c a s e , the c o rp o ra t io n  is a llow e d  to d a im  a $ 5 0 ,0 0 0  
c red it . T h e  s a m e  c o rp o ra t io n  h a s  o th e r m ine ra l p rodu c tio n  ac tiv ities o u ts id e  o f A la s k a  that a re  
n o t p ro fita b le  a n d  w hen  the  c o rp o ra t io n  file s its c om b in ed  c o rp o ra t io n  tax  re tu rn , its o v e ra l l tax 
liab ility  ;s  5 5 0 ,0 0 0 .  A ssum in g  the c o rp o ra t io n  d a im s  the  5 5 0 ,0 0 0  c red it, th e  c o rp o ra t io n  w ou ld  
p a y  n o  ta x e s .

S in c o  this bill d o e s  n o t sp e c ify  that the c red it is n o n re fu n d a c le  it is u n c le a r  if a  c o rp o ra t io n  can  
a c tu a lly  re c e iv e  a  re fu n d  if c re d its  e x c e e d  the c o rp o ra t io n 's  c om b in ed  tax  liab ility . If in the 
e x a m p le  a b o v e , the c o rp o ra t io n  h ad  a  c om b in ed  ta x  liab ility o f  $ 4 0 ,0 0 0 ,  th e  c o rp o ra t io n  m ay  
try  to  d a im  a $ 1 0 , 0 0 0  re fu n d  a fte r sub tra c ting  the 5 5 0 ,0 0 0  c re d it from  the  tax  liab ility . T h e  
D e p a r tm e n t  re c o m m e n d s  that the  bill b e  am en d e d  to  a c d  ‘ n o n re fu n d a b le "  b e fo re  re fe re n c e s  
to the  c re d i t

O th e r  in fo rm a tio n  - N ew  m in ing  o p e ra t io n s  a re  e x em p t from  m in ing  lic e n s e  ta x e s  fo r  a  p e n o a  
o f  th re e  a n d  o n e -h a lf  y e a rs  from  the d a te  w hen p ro d u c tio n  b eg in s  u n d e r A S  4 3 .5 5 .0 1 0 .  T h is  
m a y  b e  a n  in cen tiv e  that is a lre a d y  in p la c e  lo r  p u rp o s e s  in tend ed  u n d e r th is bill.

G iv e n  th e  u n c e rta in ty  o l e s tim a tin g  the im pac t c n  re v e n u e s  it m ay  b e  a d v is a b ie  to a d d  a 
s u n s e t  p ro v is io n  w h ich  a llow s  fo r  the  im p a o s  to  b e  re e v a lu a te d  o r  e s ta b lish in g  a  c a p  o n  the 
a n n u a l am o u n t o f  c red it a ilow e c .
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199S L E G IS L A T IV E  SESSIO N
Revision Date:____ Original___________________________ Dept Affected: Natural Resources___________________
Title: An Act providing (or exploration Incentive credits BRU: Resource Development________________
for activities involving locatable and leasable minerals and coal... Component: Mining Development__________________
Sponsor: Reoresentatlve(s) Foster. Vezey________________ ____________________________________
R e q u e s t o r : ____________________________________________ Component Serial No.  442____

No. 3

Expenditures/Revenues____________________________________________ (Thousands of Dollars)
OPERATING EXPENDITURES rY'96 ' 7797 ' rY98 FY99 PY00 PYoiPERSONAL SERVICES'
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

54.0 54.0 54.0 54.0 54.0 54.05.0 5.0 5.0 5.0 "5.0 5.02.0 2.0 2.0 2.0 2.0 2.0
1.0 1.0 1.0 1.0 1.0 1.0

TOTAL OPERATING S2.0 62.0 62.0 62.0 62.0 62.0
l c a p it a l  e x p e n d it u r e s 0.0| 0.0 0.0 0.0| 0.0 0.01
(CHANGE IN REVENUES (1004) 0.0( 0.0| 0.0| est. (100.0)1 est. (100.0)1 (1,900.0)1
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1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

I

62.0 62.0 62.0 162.0 162.0 429.4|
(100.0) (100.0) (367.4)

i
TOTAL 62.C 52.0 62.0 62.0 62.0 62.01

Estimate of any current year (FY95) cost: $  10.0
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TEMPORARY oj 0 0 0 0 01
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A TTA C H M E N T TO F IS C A L  NOTE -  HB197 
March 7, 1995

I f  exploration incentive credit for coaJ exploration is allowed to remain in this bill, it could result 
in a minimum $1.5 million dollar loss in direct coal royalty and tax revenues in the out-years. A 
significant amount o f exploration cost precedes mining of co?.l. The state already has a regulation 
for granting royalty relief i f  a co?i operator applies. The state's coal royalty is 5% of adjusted 
gross value. Transportation costs from the mine mouth to point of sale, and benefication costs 
are deductible from the coal sales price. Rent is deductible from royalty as well. Locatable 
mineral royalty is 3% of net profits, and rental is $ 1/acre. These costs are pretty low. A three and 
a half year mining tax exemption is allowed for new mining operations.

Notwithstanding the coal royalty decrease, a several hundred thousand dollar decrease in "6(i)" 
rental revenue (rents and royalties return on state mineral production) could also occur in the out- 
years if  credits are not restricted to claims for which activities take place. A decrease in rental 
revenue will impact the division's operating budget and affect current services provided by the 
division to the industry. Currently approximately $367.4 in program receipts from 6(i) goes into 
the division's budget to support the program. In addition, approximately S41S.0 from this 
program goes into the Permanent Fund. This legislation would provide for no change to the 
Permanent Fund amount, but the amount going to the division operating budget would be 
eliminated.

Revenues

We assume '.hat the exploration credits will result in the long-term loss of the following revenues: 
Coal Royalties Sl.ornillion
Mining I  eases & Claims 6(i) 5 .4 million

S I .9 million
Sections 27.30.020 and 30 do not specify how this credit is taken, it could be either against the 
Department of Revenue or the Department ofNatural Resources. We assume these credits will 
use all of DNR's revenue stream.

Fund Sources Changes in Long-term 
Delete program receipts S(367.4)
General Fund S 367.4
In order to maintain the existing level cfseiwice the division provides to the industry, the S367.4 
of program receipt authorization would need to be replaced with general fund over the long-term,

Position

One new position, a Geologist I I ,  will be needed to provide technical work associated with this 
legislation. This involves prequalifing work elements and review of work completed. As this bill 
is effective immediately, it is estimated that $10.0 will be necessary to pay for the additional 
position in FY95.
One new position S 62.0
and associated costs S 62.0



■ SENATEii

DATE TURNED INTO OFFICE: Q - l te -Q  5

Resources Committee considered CS FOR HOUSE BILL NO. 197(RES)

"An Act providing for exploration incentive credits for activities involving locatable and leasable 
mineral and coal deposits on certain land in the state; and providing for an effective date."

DATE: 3 /30 /95

i  r
and recommends: p c  /  I/ Senate B ill:

/  . /  . .  ( ] same title
14  be replaced with 5 CM CS /  \-\ \ ° \ 1 __________________( _ £ E S _ )  I I new title

/ House B ill:
f | adopt previous  C S ________________________________(________ ) [^^Kame title

j j technical change
f ] attached amendmentfs) | j new: SCR"_______
| s f^ iid op t Letter of Intent by /-fnQSc £<F<,c Committee

| I further referral to the_________________________Committee

NEW FISCA L NOTE(S): PREVIOUS FISCA L NOTE(S):*
Department Date Zero Fiscal Department Date Zero Fiscal

-Dm (L (c2~D

■Dd I -  k ) ; v

T , „

• - -

C O M M I T T E E  R E P O R T

[ ] A P P R O P R IA T IO N  -- no fiscal note ♦include fiscal notes accompanying G overnor's bill
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RECEIVED

Date: April 28, 1995 ]_ REC'D

T o : Senator Steve Frank
S e n a to r Rick Halford 

Co-Chairs Senate Finance

From : Richard Foster
Co-Chair, House Finance

R E : Scheduling of Senate C SH B  197 (Res)._____________________

Please consider this request to schedule Senate CSHB 197 (Res); An act Providing for 
Exploration Incentive Credits for Activities Involving Locatable and Leasable Mineral and 
Coal Deposits on Certain Land in the State.

I understand the lime constraints upon your committee as we near the end of session but I 
am hoping sufficient time remains to act on this legislation. As you know, a bill similar to 
this passed both bodies of the legislature last year but failed to receive concurrence in the 
last hours of the session. I believe the Senate CSHB 197(Res) is an improved version and 
urge your consideration.

Please feel welcome to call John Walsh in my office for additional details (3722). Thank 
you.

Aiakanuk. Brovig. Chevok. EHn». EnuitonnH. G*imtjoll. Golovm Hooper Bay. Koilik. Koyuk. Mokoryuk. Mountain Village, Newtek. Nightn.uto. Nome Pifka’s Point. St. Mary u. St Michael. Savoonga, Scammon Bay, Shuktooiik. Sh. Hon Point. Slebbms. TVjllor. Tokaook Buy. Tununak. Unaiukinct. White Mountain
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Date Referred: March 14, 1995 

Date of Committee Action: 'T 'bA  

The FINANCE Committee considered: 

HOUSE B IL L  NO. 200

FURTHER R EFER RA LS:

K  U S E  C O M M I T T E E  R E P O I f  "

HB 200

CUSTO DY OF PRISO NERS

"An Act reassigning responsibility for the custody of persons pending their arraignments, commitment to the 
custody of the commissioriei of corrections, or admission to a state correctional facility, and authorizing the 
commissioner of corrections to employ guards for emergencies on the same basis as the commissioner of public 
safety, as partially exempt service employees; and providing for an effective date."

recommends it be replaced
with the following committee substitute

[ ] additional referral to _______________
f | attached amendment(s)

A D O PTS:____________________________

[ ] the same title 
[ ] a new title

Committee

ATTACHES NEW FISCA L NOTE(s): 

| ] fiscal note(s) _______________

(D cpl)

Letter of Intent
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[ ] fiscal note(s) _________

(DcpUDait)
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FISCAL NOTE i f
3iu v'ersicn: HB 2 00

Revision D ate : ______________________________________________________ Dept. A ffe c te d : P uhlic  S a fe ty ___________

T itle : C usto d y nf p risoners____________________________________  BRU : A laska S ta te  Troopers

______________________________________________________________________________Com ponent: D etachm ents____________________

Sponsor: R ep resen ta tive  M ulder______________________________________________________________________________________________

Requestor: (H) Judiciary___________________________COMPONENT SERIAL NO.   0799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 96 FY 97 FY 98 FY 99 FY 00 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -O- -0- •0- -0-
CAPITAL EXPENDITURES -0- -0- I -0- •0- •0- ' -0-

CHANGE IN REVENUES ( ) 
f inma Coda

-0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)
1002 Federal Receiots
1003 GF Match
1004 GF
1005 GF/Proaram Receiots
1006 GF/MHTIA
Other
TOTAL -0- •0- -0- -0- -0- -0-

Estimate of current year (FT 95) impact: $ -0-
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact is anticipated to the Alaska State Troopers.

Prepared By: Francis C._Allan_______________________________________ Phone: 759-5691
Division: Alaska Sta*e Troopers  Date: 03/06/95
Approved by Commissioner:   Date:
A g e n cy :  Ronald I.. Q tte . Pent, nf Puhlir R afprv________

COMMITTPlzi?f£&fJ¥ PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office _ , .

*h ii/»* Page 1 of 1



SPONSOR STATEMENT 
HOUSE BILL 200

H o u s e  Bill 2 0 0  m o v e s  Alaska's c o m m u n i t y  or "contract" jails 

p r o g r a m  f r o m  the D e p a r t m e n t  of P u blic Safety to the D e p a r t m e n t  of 

C o r r e c t i o n s .

T h e  G o v e r n o r  s T a s k  F o r c e  o n  C o m m u n i t y  Jails s t u d i e d  the issue for 

2 y e a r s  a n d  r e c o m m e n d e d  the g o v e r n o r  a n d  the legislature m o v e  the 

C o n t r a c t  Jails P r o g r a m  f r o m  Public Safety to Corrections. G o v e r n o r  

H i c k e l’s O r g a n i z a t i o n a l  Efficiency T a s k  F o r c e  also m a d e  the s a m e  

r e c o m m e n d a t i o n .  T h e  D e p a r t m e n t  of Public Safety a n d  D e p a r t m e n t  

of C o r r e c t i o n s  are p r e p a r e d  to m a k e  the transfer. T h e  G o v e r n o r ' s  

F Y  9 6  b u d g e t ,  b o t h  the H i c k e l  version a n d  the K n o w l e s  version, is 

built e x p e c t i n g  this transfer to occur.

T h e  D i v i s i o n  of Corrections, u n d e r  the D e p a r t m e n t  of H e a l t h  &  

Social Services, o p e r a t i n g  jointly w i t h  the D e p a r t m e n t  of P u b l i c  

Safety, m a n a g e d  the c o m m u n i t y  jail p r o g r a m  until the early 1980's. 

T h e  a d m i n i s t r a t i o n  of the p r o g r a m  w a s  a s s i g n e d  to P u blic Safety as 

the legislature a n d  the g o v e r n o r  b e l i e v e d  that the D e p a r t m e n t  of 

P u b l i c  Safety w o u l d  b e  better able to m a n a g e  the jails t h a n  the n e w l y  

c r e a t e d  D e p a r t m e n t  of Corrections.

A t  that t i m e  w e  called the facilities "overnight" or "waiting" places 

for p r i s o n e r s  entering correctional facilities. W e  u s e d  the facilities 

a l m o s t  exclusively as p r e - a r r a i g n m e n t  facilities. I m m e d i a t e l y  

f o l l o w i n g  a r r a i g n m e n t ,  w e  m o v e d  i n m a t e s  to a p r i s o n  in a larger 

c o m m u n i t y  w h e r e  the courts were. T h e y  r e m a i n e d  in the 

D e p a r t m e n t  of C o r r e c t i o n s  facility until released f r o m  c u s t o d y .

O v e r  time, the focus of these jails h a s  c h a n g e d  T h e  courts a n d  other 

parts of the criminal justice s y s t e m  h a v e  e x p a n d e d  into rural areas to

S p o n s o r  S ta te m e n t  M a rc h  6 , 1995
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p r o v i d e  a m o r e  c o m m u n i t y  b a s e d  service that is t h o u g h t  to b e  m o r e  

m e a n i n g f u l  to citizens of the r e g i o n s  affected. T h e  c o m m u n i t y  jail 

facilities h a v e  b e c o m e  full b l o w n  jails u s e d  for h o l d i n g  i n m a t e s  f r o m  

p r e - a r r a i g n m e n t  status t h r o u g h  release f o l l o w i n g  sentence. T h e y  

p r o v i d e  the c o m p l e t e  r a n g e  of services for prisoners w h o  serve their 

full t e r m  at the jail.

T h e  result is a n e e d  to m o v e  c o m m u n i t y  jails to the d e p a r t m e n t  w i t h  

the expertise to deal effectively w i t h  the current realities of those 

facilities. T h e  p r i m a r y  m i s s i o n  of the D e p a r t m e n t  of Public Safety is 

l a w  e n f o r c e m e n t .  T h e  D e p a r t m e n t  of C o r r e c t i o n  is m a n d a t e d  to 

p r o v i d e  safe, secure, a n d  h u m a n e  facilities of d e t e n t i o n  a n d  

incarceration. T h e  functions of the C o m m u n i t y  Jails P r o g r a m  are 

m o r e  consistent w i t h  the mis s i o n ,  responsibilities, a n d  expertise of 

the D e p a r t m e n t  of Corrections.

S p o n s o r  S ta te m e n t M a rc h  6 . 1995
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S P O N S O R  S T A T E M E N T

H E S S  C o m m it te e  S u b s t i t u t e  f o r  H o u s e  B i l l  1 2 4 :  " A n  a c t  t r a n s f e r r i n g  

th e  r e g u la t io n  o f  n u r s in g  h o m e  a d m in is t r a t o r s  to  th e  D e p a r t m e n t  o f  

C o m m e rc e  &  E c o n o m ic  D e v e lo p m e n t ;  a b o l is h in g  th e  B o a r d  o f  

N u r s i n g  H o m e  A d m in i s t r a t o r s ;  a n d  p r o v id in g  f o r  a n  e f fe c t iv e  d a te . "

T h i s  bill eliminates the State B o a r d  of N u r s i n g  H o m e  A d m i n i s t r a t o r s  

a n d  transfers its legal d u ties to license a n d  r eg u l a t e  to the D i v i s i o n  

o f  O c c u p a t i o n a l  L i c e n s i n g  in the D e p a r t m e n t  o f  C o m m e r c e .  T h e  

B o a r d  is m e r e  m o n t h s  f r o m  c e a s i n g  to exist legally, h a v i n g  p a s s e d  its 

'sunset date' o n  the 3 0 t h  of J u n e  last year. A t  the r e q u e s t  of t h e  State 

H o s p i t a l  &  N u r s i n g  H o m e  A s s o c i a t i o n ,  I i n t r o d u c e d  H B  1 2 4  to 

e x t e n d  the life of the B o a r d  of N u r s i n g  H o m e  A d m i n i s t r a t o r s  for ten 

m o r e  years, b u t  the A s s o c i a t i o n  h a v e  since d e c i d e d  that t h e y  w o u l d  

p r efer to b e  r e g u l a t e d  b y  the D i v i s i o n  of O c c u p a t i o n a l  Licensing. 

T h e  State is r e q u i r e d  b y  federal r e g u l ations to license p e r s o n s  w h o  

a d m i n i s t e r  n u r s i n g  h o m e s  as a  c o n d i t i o n  for the receipt of M e d i c a i d  

f u n d s .  S i n c e  1 9 7 5  this licensing f u n c t i o n  h a s  b e e n  the d u t y  of the 

B o a r d  o f  N u r s i n g  H o m e  A d m i n i s t r a t o r s .  It is possible, a n d  

a d m i n i s t r a t i v e l y  easier a n d  lees e x p e n s i v e ,  for staff at the D i v i s i o n  

of O c c u p a t i o n a l  L i c e n s i n g  to m e e t  federal r e g u l a t o r y  r e q u i r e m e n t s  

for n u r s i n g  h o m e  adminis t r a t o r s .  T h e  State H o s p i t a l  &  N u r s i n g  

H o m e  A s s o c i a t i o n ,  the D i v i s i o n  of M e d i c a l  A s s i s t a n c e ,  a n d  t h e  

D i v i s i o n  of O c c u p a t i o n a l  L i c e n s i n g  s u p p o r t  transferring s u p e r v i s i o n  

of n u r s i n g  h o m e  a d m i n i s t r a t o r s  to the D e p a r t m e n t  of C o m m e r c e .

P l e a s e  s u p p o r t  the H E S S  C S  for H B  124.

INTERIM ADDRESS: 716 West 4th Avenue, Suite 330, Anchorage, 99501-2133
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I s s u e :

**** APPROPRIATE STATE AGENCY TO MANAGE RURAL J A IL  F A C IL IT IE S  ****

The D iv i s io n  o f  C o r r e c t io n s ,  under th e  D epartm ent o f  H e a lth  & S o c ia l  
S e r v ic e s ,  o p e ra t in g  j o i n t l y  w ith  the D epartm ent o f  P u b l ic  S a f e t y  managed 
th e  c o n t r a c t  j a i l  program  u n t i l  th e  e a r ly  1 9 8 0 's .  The a d m in is t r a t io n  o f 
th e  program  was th e n  a s s ig n e d  to  the  D epartm ent o f  P u b l ic  S a f e t y  a s i t  was 
b e l ie v e d ,  a t  th e  t im e , t h a t  the  D epartm ent o f  P u b l ic  S a f e t y  would be 
b e t t e r  a b le  to  manage i t  th a n  would th e  new ly c r e a t e d  D epartm ent o f 
C o r r e c t io n s .  A t t h a t  t im e  th e  f a c i l i t i e s  were te rm ed  "o v e r n ig h t "  o r 
" w a it in g "  p la c e s  f o r  p r i s o n e r s  e n te r in g  c o r r e c t io n a l  f a c i l i t i e s .  The
r a t io n a le  f o r  t h i s  t r a n s f e r  o f  r e s p o n s i b i l i t y  was s im p le  th e  s t a t e
t r o o p e r s  had more o f  a p re se n c e  in  th e  r u r a l  c o m m u n it ie s  and th e y  were th e  
ones who would be a r r e s t in g  and p u t t in g  p r is o n e r s  in t o  th e  f a c i l i t i e s .

D is c u s s io n :

The q u e s t io n  o f  who sh o u ld  manage th e  c o n t r a c t  j a i l  program  -  th e  
D epartm ent o f  C o r r e c t io n s  o r  th e  D epartm ent o f  P u b l ic  S a f e t y ,  was 
one w hich p lag u ed  th e  T a s k  F o rc e s  from  th e  b e g in n in g . The members 
w r e s t le d  w ith  t h i s  q u e s t io n  on numerous o c c a s io n s .

What o th e r  s t u d ie s  have recommended on t h i s  i s s u e .............

THE ALASKA CORRECTIONS MASTER PLAN (C om pleted  in  1979) s t a t e d  th e  
fo l lo w in g :

"  one l e s s  c o s t l y  means o f  im p ro v in g  th e  q u a l i t y
o f  i n s t i t u t i o n a l  c o r r e c t io n s  in  r u r a l  A la s k a  i s  th e  
s t a t u t o r y  c o n s o l id a t io n  o f  r e s p o n s i b i l i t y  o f  a l l  lo c a l
j a i l  c o n t r a c t s  under th e  D iv is io n  o f  C o r r e c t io n s  "
and

"  in  th e  i n t e r e s t s  o f  u n ify in g  c o r r e c t io n a l  s e r v ic e s
in  A la s k a ,  i t  i s  recommended t h a t  th e  D ep artm en t o f  P u b l ic  
S a f e t y  no lo n g e r  have r e s p o n s i b i l i t y  f o r  any j a i l  c o n t a c t s "

THE GOVERNOR'S E F F IC IE N C Y TASK FORCE ( J u ly ,  1992) made th e  fo llo w in g  
re co m m e n d a tio n s:

"C o n t in u e  to  exam ine th e  p o s s i b i l i t y  o f  t r a n s f e r r in g  
c o n t r a c t  j a i l s  and p r is o n e r  t r a n s p o r t a t io n  fu n c t io n s  
to  th e  D epartm ent o f  C o r r e c t io n s  (DOC).
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W h ile  t r a n s f e r  o f  th e s e  s e r v i c e s  would n ot n e c e s s a r i ly  
r e s u l t  in  a n e t s a v in g s  to  th e  s t a t e ,  s u p e r v is in g ,  
m a in ta in in g  and t r a n s p o r t in g  p r i s o n e r s  a re  p ro p e r ly  
C o r r e c t io n s  r e s p o n s i b i l i t i e s  and may be managed more 
e f f i c i e n t l y  by t h a t  d e p a rtm e n t. The fo c u s  o f  DPS 
e f f o r t s  sh o u ld  c e n te r  on c r im e  p re v e n t io n  and law  
e n fo r c e m e n t ."

THE D IV IS IO N  OF AUDIT AND MANAGEMENT S E R V IC E S , under th e  O f f ic e  o f  
B u dg et and Management, re v ie w e d  and e v a lu a te d  th e  c o n t r a c t  j a i l s  
p ro g ram  (R e p o r t  1 2 -5 8 ) ,  d a te d  O c to b e r , 1991, and made t h i s  f i n a l  
o b s e r v a t io n :

"  we f in d  some re a s o n s  t h a t  s u p p o rt  re a ss ig n m e n t
o f  th e  c o n t r a c t  j a i l  program  t o  th e  D epartm ent o f 
C o r r e c t io n s .

In  e s s e n c e , we b e l ie v e  th e  in c a r c e r a t io n  fu n c t io n  o f 
th e  c o n t r a c t  j a i l  program  i s  in c o n s is t e n t  w ith  th e  
m is s io n  o f  D PS. In c a r c e r a t io n  i s  more c o n s is t e n t  
w ith  th e  m is s io n  o f  DOC.

Some p o l ic e  c h ie f s  r e p o r t  DPS i s  n o t aware o f  th e  
p ro b le m s o f in c a r c e r a t in g  p r i s o n e r s .  F o r some o f 
th e  re a so n s  m ention ed  in  t h i s  r e p o r t ,  th e y  su g g e st 
th e  program  may be b e t t e r  s e r v e d  i f  managed by 
DOC. They su g g e s t  DOC h as th e  t r a in in g ,  e x p e r ie n c e  
and e x p e r t is e  needed to  in c a r c e r a t e  p r is o n e r s .

We b e l ie v e  th e re  i s  a need f o r  b o th  a g e n c ie s  to  
f o r m a l ly  s tu d y  th e  i s s u e  in  te rm s  o f  c o s t s  and 
b e n e f i t s .  The s tu d y  c o n c lu s io n s  sh o u ld  be 
p re s e n te d  f o r  th e  G o v e rn o r 's  c o n s id e r a t io n . ”
(N o te  2)

Members o f  th e  T a s k  F o rc e  p ro v id e d  in -d e p t h  and s p e c i f i c  recommenda­
t io n s  on t h e i r  c h o ic e  f o r  management o f  th e  c o n t r a c t  j a i l s  p rogram . 
T h e i r  reco m m en d atio n s in c lu d e  th e  f o l lo w in g  com m ents:

2/ In  a memorandum, d a te d  O cto b er 2 2 , 1991, in  re sp o n se  to  th e
a u d it  p e rfo rm e d  by th e  O f f ic e  o f  Management and B u d g et, th e
C o m m iss io n e r o f  P u b l ic  S a f e t y  made th e  fo l lo w in g  s ta te m e n t :

"  in  my judgm ent th e  D ep artm en t o f  P u b l ic  S a f e t y  sh o u ld
n o t be in  th e  j a i l  b u s in e s s .  T h i s  d e p a rtm e n t i s ,  f i r s t  
and fo re m o s t , a law  e n fo rce m e n t a g e n c y  "
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"  W h ile  I  am co n cern ed  about th e  p o l i t i c a l  a b i l i t y  o f DOC a t  t h i s
t im e , I  f e e l  t h a t  DOC would p ro b a b ly  be th e  b e s t  S t a t e  agency to  
manage th e  r u r a l  j a i l s  "

"  The p r im a ry  m is s io n  o f th e  D epartm ent o f  P u b l ic  S a f e t y  i s  in
th e  a re a  o f  c r im e  p re v e n t io n  and law  e n fo rc e m e n t. The D epartm ent o f 
C o r r e c t io n s  i s  mandated to  p ro v id e  s a f e ,  s e c u r e ,  and humane f a c i l i ­
t i e s  o f  d e te n t io n  and in c a r c e r a t io n .  The f u n c t io n s  o f  th e  C o n tra c t  
J a i l s  Program  a re  more c o n s is t e n t  w ith  th e  r e s p o n s i b i l i t i e s  and 
e x p e r t i s e  o f  th e  D epartm ent o f  C o r r e c t io n s .

D ep artm en t o f  P u b l ic  S a f e t y  la c k s  th e  in -h o u s e  e x p e r t i s e  in  o p e ra tin g  
j a i l s  "

"  Adopt a t r a n s i t io n  p la n  to  t r a n s f e r  a d m in is t r a t io n  o f  c o n t r a c t
j a i l  f a c i l i t i e s  fro m  th e  D epartm ent o f  P u b l ic  S a f e t y  to  th e  D e p a rt­
ment o f  C o r r e c t io n s  by th e  end o f f i s c a l  y e a r  1995 .............. "

"  The c o n t r o l  o f  c o n t r a c t  j a i l s  sh o u ld  be t r a n s f e r r e d  from  th e
D ep artm en t o f  P u b l ic  S a fe t y  to  th e  D epartm ent o f  C o r r e c t io n s .

The D ep artm en t o f  C o r r e c t io n s  i s  th e  e x p e r t  ag en cy in  re g a rd s  to  
j a i l s  and sh o u ld  have c o n t r o l  o v e r a l l  j a i l s  in  th e  s t a t e  "

"  th e  D ep artm en t o f  C o r r e c t io n s  h as d e v e lo p e d  in d e p th  e x p e r t is e
in  th e  management o f  c o r r e c t io n a l  i n s t i t u t i o n s .  P a r a l l e l  w ith  t h a t  
d e v e lo p m e n t h as been th e  D epartm ent o f  P u b l ic  S a f e t y ' s  need to  fo c u s  
i t s  l im i t e d  r e s o u r c e s  on law  e n fo rcem e n t i s s u e s . . . . "

"  we b e l ie v e  i t  p ru d e n t t h a t  th e s e  r e s p o n s i b i l i t i e s  be t r a n s f e r r e d
to  th e  D epartm ent o f  C o r r e c t io n s  "

"  sh o u ld  t h i s  t r a n s i t io n  o c c u r  we would recommend any t r a n s i ­
t io n a l  p la n  be s t r u c t u r e d  t o  a llo w  f o r  a p h a s e d -in  o r  g ra d u a l 
e v o lu t io n  o v e r  a p re -p la n n e d  t im e  p e r io d  to  a l lo w  f o r  a sm ooth and 
o r d e r ly  t r a n s f e r  "

"  w ith  re g a rd  to  th e  t r a n s f e r  o f  th e  c o n t r a c t  j a i l  program  from
th e  D ep artm en t o f  P u b l ic  S a f e t y  to  C o r r e c t io n s ,  I  t h in k  su ch  a 
t r a n s i t i o n  may be dam aging to  th e  program  a t  t h i s  t im e . I t  i s  
n e c e s s a r y  to  e s t a b l i s h  a lo n g -s ta n d in g  a d m in is t r a t o r  o f  th e  
c o n t r a c t  j a i l  program  b e fo re  i t s  movement to  a n o th e r  d ep artm en t 
would be b e n e f i c i a l  "
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 we b e l ie v e  t h a t  th e  DPS sh o u ld  c o n t in u e  a s  th e  r e s p o n s ib le
d e p a rtm e n t f o r  o v e rse e in g  th e  c o n t r a c t  j a i l  p ro g ram . T h e re  i s  a v e ry  
r e a l  c o n c e rn s  t h a t  i f  th e  DOC were to  assum e c o n t r o l  o f  th e  program , 
a l l  o f  th e  m u n ic ip a l f a c i l i t i e s  p a r t i c ip a t in g  w i l l  be under th e  
C le a r y  d e c is io n  u m b re lla . U n t i l  t h i s  p o s s i b i l i t y  i s  e l im in a t e d ,  we
b e l ie v e  t h a t  DPS sh o u ld  c o n tin u e  a s  th e  r e s p o n s ib le  d e p a rtm e n t "
(N ote 3)

 th e  D ep artm en t o f  C o r r e c t io n s  h as th e  e x p e r t i s e  to  a s s i s t  in  the
d eve lo p m e n t o f  s ta n d a rd s  f o r  lo c a l  j a i l s .  Once a s e t  o f  s ta n d a rd s  i s  
e s t a b l i s h e d  th e r e  i s  no re a so n  th e  D ep artm ent o f  P u b l ic  S a f e t y  c o u ld  
n o t c o n t in u e  to  m o n ito r co m p lia n ce  w ith  th e  s ta n d a r d s  and h an d le  
fu n d in g  and c o n t r a c t  i s s u e s  "

 recommend t h a t  i t  re m a in  w ith  th e  D ep artm en t o f  P u b l ic  S a fe t y
v e r s u s  th e  D epartm ent o f  C o r r e c t io n s  "

R e c o m m e n d a t io n s :

B e ca u se  o f  th e  m y ria d  o f  o p in io n s  on i f  and how t h i s  t r a n s f e r  sh o u ld  ta k e  
p la c e ,  i r  was d e te rm in e d  by th e  C h a ir  t h a t  th e  T a s k  F o rc e  co n d u ct an open
d ic u s s io n  a t  th e  f i n a l  m e etin g  on November 3 , 1993 , w hich was h e ld  in
o rd e r  to  a d o p t th e  T a sk  F o r c e 's  r e p o r t  to  th e  G o v e rn o r.

The T a s k  F o r c e 's  u lt im a t e  d e c is io n  i s  n o t w ith o u t  some h e s i t a t io n  and 
s t i p u l a t i o n s .

The m a jo r i t y  o f  th e  members o f  t h i s  T a s k  F o rc e  recommend t h a t  th e  
r e s p o n s i b i l i t y  f o r  management and a d m in is t r a t io n  o f  th e  C o n tra c t
J a i l s  P ro g ram  be t r a n s f e r r e d  from  th e  D ep artm en t o f  P u b l ic  S a fe t y
to  th e  D ep artm en t o f  C o r r e c t io n s .

I t  would be t h i s  T a s k  F o r c e 's  recom m endation  t h a t ,  in  o rd e r  to  in s u r e  
an o r d e r ly  t r a n s i t io n ,  t h i s  t r a n s f e r  o f  a u t h o r i t y  be g r a d u a lly  u n d er­
ta k e n  o v e r  a p e r io d  o f  t im e  w ith  a p ro p o se d  c o m p le t io n  d a te  o f  December, 
1994.

3/ T a s k  F o rc e  re c e iv e d  te s t im o n y  from  th e  D ep artm en t o f  Law
"  even  i f  DOC to o k  o v e r th e  m o n ito r in g  and o v e r s ig h t
o f  th e  c o n t r a c t s ,  C le a r y  s t i l l  would n o t a p p ly  11
(T a ken  fro m  t r a n s c r ip t  o f  J u ly  13, 1993 m e e tin g  o f  th e  
C o n tr a c t  J a i l s  T a sk  F o rc e )
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T R A N S F E R  OF M ANAGEM ENT &  A D M IN IST R A TIO N  OF 
T H E  CO M M U N ITY JA IL S  PRO G RA M

Issue:

The Division of Corrections, under the Department of Health &  Social Services, operating jointly 
with the Department of Public Safety managed the jails program until the early 1980's. The 
administration of the program was then assigned to the Department of Public Safety as it was 
believed, at the time, that the Department of Public Safety would be better able to manage it than 
would the newly created Department of Corrections. At that time the facilities were termed 
"overnight" or "waiting" places for prisoners entering correctional facilities. The rationale for
this transfer of responsibility was simple the state troopers had more of a presence in the rural
communities and they were the ones who would be arresting and putting prisoners into the 
facilities.

Discussion:

(Refer to original Governor's Task Force report on the Contract Jails Program, dated November 
1993.)

Recommendations:

(Excerpts from original Governor's Task Force report on the Contract Jails Program, dated 
November 1993.)

Because of the myriad of opinions on if  and how the transfer should take place, it was determined 
by the Chair that the Task Force would conduct an open discussion at the final meeting on 
November 3, 1993, which was held in order to adopt the Task Force's report to the Governor.

The Task Force's ultimate decision was not without some hesitation and stipulations.

The majority of the members of the Task Force recommended that the responsibility for 
management and administration of the Contract Jails Program be transferred from the 
Department of Public Safety to the Department of Corrections.

Therefore, it was the Task Force's recommendation that, in order to insure an orderly transition, 
the transfer of authority would be gradually undertaken over a period of time with a proposed 
completion date of December, 1994.



F IN A L RECO M M EN D A TIO N S:

On May 24. 1994, the Department of Public Safety contacted the Office of Management & 
Budget officially requesting the name of the Contract Jails Budget Component be changed to 
"Community Jails".

In order that State statutes properly reflect the transfer of responsibility for management and 
administration of the Community Jails Program from the Department of Public Safety to the 
Department of Corrections, and particularly as it relates to emergency guard hires, the Chair 
contacted the Division of Legislative Legal Services and requested a legal opinion and the 
preparation of draft legislation to carry out this purpose,

Legal counsel has reviewed the Chair's request and has recommended that either an Executive 
Order and/or statute change be initiated in order to effectuate the transfer.

According to legal counsel, to transfer the responsibility between the Departments of Public 
Safety and Corrections, amendments to AS 33.30.071 are preferable; repeal of die statute 
reference is a feasible alternative, or it may be initiated by an Executive Order presented under 
the authority of article HI, section 23 of the Alaska State Constitution and submitted in the 
manner prescribed by AS 24.08.210.

Staff has prepared a draft Executive Order, incorporated into this report, with the 
recommendation that it be introduced by the Governor. (Document A)

It is the intention of the Chair to submit proposed legislation for introduction and -ssage during 
the First Session of the Nineteenth Legislature. (Document B)

It is further recommended that the Department of Corrections promulgate regulations in Title 22 
of the Alaska Administrative Code, concerning the use of emergency guards in community ja il 
facilities similar to those presently contained in Title 13 Chapter 62. EM ERGEN CY GUARDS 
of the Alaska Administrative Code.

=> D raft Executive Order (Document A)

=> D raft Legislation (Document B)
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DEPARTMENT OF PUBLIC SAFETY

1. Continue to examine the possi- 4.
b i l i t y  o f transferring contract
ja i ls  and prisoner transporta­
tio n  functions to the D epart­
ment of Corrections (DO C).

W hile transfer of these services 
would not necessarily result in 
net savings to the state, super­
v is in g , maintaining and trans­
porting prisoners are properly 
C o r r e c t io n s ' responsib ilities 
an d  m ay be m anaged m ore 
e ffic ien tly  by that department.
The focus of DPS efforts should 
center on crime prevention and 
law enforcement.

2. E x a m in e  the p o s s ib il ity  o f 
m erg in g  the D O T & P F  traffic 
accident reporting system  with 
existing programs in D P S.

T h is  program  would log ica lly  
tie in and augment the D PS in­
formation base utilized by the 
state troopers.

3. Estab lish  a task force to review 
the issue of state vs. loca l re­
s p o n s ib ility  fo r p ro v is io n  of 
p o lic e  s e rv ic e s , prosecution, 
and ja ils .

T h e re  sh o u ld  be consistency 
among the various local gov­
ernments in their responsibility 
to provide these services.

Establish pay levels for troopers 
that are lo w er than the pay 
leve ls of their supervisors.

Public Safety Em ployees A sso­
ciation contracts have skewed 
salary levels of troopers beyond 
the s a la r ie s  o f management, 
due la rg e ly  to the e ffects of 
binding arbitration. I f  arbitra­
tion of labor contracts cannot be 
e lim in ated , A S T  management 
should receive additional com­
p e n s a t io n  to e s t a b lis h  the 
p ro p e r re la t io n s h ip  between 
troopers and supervisors.

5. The V PSO  program should be 
strengthened as an effic ient and 
cost effective means of d e liver­
ing public protection services to 
sm all rural com m unities.

Specifically, the following steps 
should be taken:

• In c re a se  the n u m b e r o f 
oversight troopers,

• In c re a se  o n -s ite  train ing 
and the frequency of train­
ing academies,

• Increase the pay o f V PSO  
officers established in  con­
tracts w ith  m anaging N a­
tive corporations, and

• Develop a career path for 
VPSO officers.

IV -63
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DATE: 3/28 /95

DATE TURNED INTO OFFICE:

J \ Judiciary Committee considered HOUSE BILL NO. 200

Reassigning responsibility for the custody of persons pending their arraignments/or admission to 
a state correctional facility; employing guards for emergencies; efd.

and recommends:

[ | be replaced with 

| | adopt previous

CS

CS

| | attached amendment(s)

I | adopt Letter of Intent by _ 

I | further referral to the___

Committee

Committee

J  f

.) f
I I

Senate B ill:
] same title 
j new title 

House B ill:
| same title 

technical change 
new: SCR"___

FURTHER
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BASIS J o u r n a l  T e x t
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F IN  RPT 9DP  1NR 
ZERO F IS C A L  NOTE (D P S )  3 / 1 1 / 9 5

HOUSE JOURNAL PAGE 0 9 1 0  
8 4 4  
8 4 4

Re p r e s e n t a t i v e  V e z e y  m o v e d  a n d  a s k e d  u n a n im o u s  c o n s e n t  t h a t  HB 
2 0 0  b e  c o n s i d e r e d  e n g r o s s e d , a d v a n c e d  t o  TH IRD  r e a d i n g  a n d  p l a c e d  on 
f i n a l  p a s s a g e . Th e r e  b e i n g  no o b j e c t i o n , i t  w a s  s o  o r d e r e d .

HB 2 0 0  WAS READ THE TH IRD  T IM E .

Th e  q u e s t i o n  b e i n g : " S h a l l  HB 2 0 0  p a s s  t h e  Ho u s e ? "  Th e  r o l l  was
TAKEN WITH THE FOLLOWING RESULT :

HB 2 0 0
Th i r d  R e a d i n g  
F i n a l  Pa s s a g e

YEAS: 3 9  NAYS: 0  EXCUSED: 1 ABSENT : 0
Y e a s : Au s t e r m a n , Ba r n e s , B r i c e , B r o w n , Bu n d e , Da v i e s , B . D a v i s ,
G .D a v i s , E l t o n , F i n k e l s t e i n , F o s t e r , Gr e e n , Gr u s s e n d o r f , Ha n l e y , I v a n ,
J a m e s , K e l l y , Ko h r i n g , Ko t t , Ma c k i e , Ma c L e a n , Ma r t i n , Ma s e k , Mo s e s ,
Mu l d e r , Na v a r r e , Ni c h o l i a , Og a n , Pa r n e l l , P h i l l i p s , Po r t e r , Ro b i n s o n , 
Ro k e b e p g , S a n d e r s , T h e r r i a u l t , To o h e y , Ve z e y , Wi l l i a m s , Wi l l i s

Ex c u s e d : K u b i n a

And s o , HB 2 0 0  p a s s e d  t h e  Ho u s e .

0 3 / 2 4 / 9 5  HOUSE JOURNAL PAGE 0 9 1 1
HB 2 0 0
R e p r e s e n t a t i v e  V e z e y  m o v e d  a n d  a s k e d  u n a n im o u s  c o n s e n t  t h a t  t h e
ROLL CALL ON THE PASSAGE OF THE B I L L  BE CONSIDERED THE ROLL CALL ON THE 
EFFECT IVE  DATE CLAUSE . THERE BE ING NO O B JECT IO N , I T  WAS SO ORDERED.
HB 2 0 0  WAS REFERRED TO THE C.HIEF CLERK FOR ENGROSSMENT.

S e l e c t i o n s       B 0 0 5 - L A S T  PAGE
PF1 PF2  ~”P F 3  P F 4  PF 5  P F 3  PF7  P F 8  P F 9  P F 1 0  P F 1 1  PF 1 2  
HELP E X IT  MENU PR IN T  BWD FWD F IR S T  LAST QU IT



STATE OF ALASKA
19 9 5  LEGISLATIVE SESSION

FISCAL NOTE N
3n, Version: HB 200
(H) Publish Date: 3/14/95

Revision Date:
Title: ..Custody at prisoners.

Sponsor: Representative Mulder
Requestor: (H) Judiciary

Dept. Affected: Public Safety
BRU: Alaska State Trnnoprs
Component: Detachments________

COMPONENT SERIAL NO. 0799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 96 FY 97 FY 98 FY 99 FY 00 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- •0- -0- -0- -0- -0-

CAPITAL EXPENDITURES -0- -0- -0- -0- -0- -0-

CHANGE IN REVENUES ( ) 
Ramnuu Coda

-0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match 1
1004 GF
1005 GF/Program Receiots
1006 GF/MHTIA 1
Other
TOTAL -0- -0- -0- -0- -0- -0-

Estimate of current year (FY 95) impact: $ ____43;
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact is anticipated to the Alaska State Troopers.

Prepared By:  Francis C. Allan______________________________________  Phone: 269-5691
Division:  Alaska StatE_.Troopers_________________________________  Date: 03/Q6/95

v : - : .  I    Date:Approved by Commissioner: _
Agency:  Ronald t . Qtte. Dent, of Public Safety______

COMMITTPi ^ /SS l^ f  PR0V1DE ALL d is t r ib u t io n  c o p ies  t o  g o v e r n o r 's  le g is la t iv e  o f f ic e
For fu rthe r distribution information call th e  G overnor's Legislative Office

a*viv9« Page 1 of 1



( S E N A T E  C O M M I T T E E  R E P O R T

DATE: 3/28/95 FURTHER:/ Finance

DATE TURNED INTO OFFICE

Judiciary Committee considered HOUSE BILL NO. 200

Reassigning responsibility for the custody of persons pending their arraignments/or admission to 
a state correctional facility; employing guards for emergencies; efd.

/ i f
and recommends:

| | be replaced with 

| | adopt previous

CS

CS

| | attached amendment(s)

| | adopt Letter of Intent by _ 

I | further referral to the___

Senate Dill:
[ | same title 

.) f j new title
House Bill:

J  [ | same title
! j technical change 

j new: SCR*______

Committee

Committee

[ | APPROPRIATION -  no fiscal note ♦ include fiscal no tes acco m p an in g  G o v e rn o r’s bill



BASIS J o u r n a l  T e x t

0 3 / 2 4 / 9 5
F IN  RPT 9DP  1NR 
ZERO F IS C A L  NOTE (D P S )  3 / 1 4 / 9 5

HOUSE JOURNAL PAGE 0 9 1 0  
8 4 4  
8 4 4

R e p r e s e n t a t i v e  V e z e y  m o v e d  a n d  a s k e d  u n a n im o u s  c o n s e n t  t h a t  HB
2 0 0  BE CONSIDERED ENGROSSED, ADVANCED TO TH IRD  READING AND PLACED ON 
F INAL PASSAGE. THERE BE ING  NO O B JECT IO N , I T  WAS SO ORDERED.

HB 2 0 0  WAS READ THE TH IRD  T IM E .
T he  q u e s t i o n  b e i n g : " S h a l l  HB 2 0 0  p a s s  t h e  Ho u s e ? "  Th e  r o l l  was
TAKEN WITH THE FOLLOWING RESULT :

HB 2 0 0
T h i r d  R e a d i n g  
F i n a l  Pa s s a g e

YEAS: 3 9  LA YS : 0 EXCUSED: 1 ABSENT : 0
Y e a s : Au s t e r m a n , Ba r n e s , B r i c e , B r o w n , Bu n d e , Da v i e s , B .D a v i s ,
G .D a v i s , E l t o n , F i n k e l s t e i n , F o s t e r , Gr e e n , Gr u s s e n d o r f , Ha n l e y , I v a n ,
J a m e s , K e l l y , Ko h r i n g , Ko t t , Ma c k i e , Ma c L e a n , Ma r t i n , Ma s e k , Mo s e s ,
Mu l d e r , Na v a r r e , N i c h o l i a , Og a n , Pa r n e l l , P h i l l i p s , Po r t e r , Ro b i n s o n , 
Ro k e b e r g , Sa n d e r s , T h e r r i a u l t , To o h e y , V e z e y , Wi l l i a m s , Wi l l i s

Ex c u s e d : Ku b i n a

And s o , HB 2 0 0  p a s s e d  t h e  Ho u s e .

0 3 / 2 4 / 9 5  HOUSE JOURNAL PAGE 0 9 1 1
HB 2 0 0
R e p r e s e n t a t i v e  Ve z e y  m o v e d  a n d  a s k e d  u n a n im o u s  c o n s e n t  t h a t  t h e
r o l l  c a l l  on  t h e  p a s s a g e  o f  t h e  b i l l  b e  c o n s i d e r e d  t h e  r o l l  c a l l  on  t h e
e f f e c t i v e  d a t e  c l a u s e . T h e r e  b e i n g  no o b j e c t i o n , i t  w a s  s o  o r d e r e d .
HB 2 0 0  w a s  r e f e r r e d  to  t h e  Ch i e f  C l e r k  f o r  e n g r o s s m e n t .

S e l e c t i o n => _________________________________________________  B 0 0 5 - L A S T  PAGE
PF1 PF 2  ~ P F 3  P F 4  PF5  PR> PF 7  P F 8  PF 9  P F 1 0  P F 1 1  P F 1 2  
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(11)
Date Referred: April 12, 1995 FURTHER REFERRA LS:

I " ' U S E  C O M M I T T E E  R E P O r  "

Date of Committee Action: ^  3 ^  

The FINANCE Committee considered:

HOUSE B IL L  NO. 201

HB 201

PRISO NER LITIG ATIO N  AND APPEALS

"An Act relating to prisoner litigation, post-conviction relief, sentence appeals, amending Alaska Administrative 
Rule 10, Alaska Rules of Appellate Procedure 204, 208, 209, 215, 521, 603, and 604, and Alaska Rules of 
Criminal Procedure 11, 33, 35, and 35.1; and providing for an effective date."

recommends it be replaced r  , A
with the following committee substitute c S  H i3) c l®  1 L '  ' * )

[ ] the same title 
( ] a new tide

[ 1 additional referral to __
[ | attached amendment(s)

A D O PTS:_______________

Committee

Letter of Intent

ATTACHES NEW FISC A L NOTE(s): (Dep0 APPROVES PREVIOUS:

| ] Fiscal note(s)   [ ] Fiscal uote(s) __________

(D qX /D ate)

-T  zero Fiscal note(s) A N (-'CUaV M  zero Fiscal note(s) U fl-'W) ^  ^

__________________________________________ ; Acfmin^

SIGNING WITH RECOMMENDATIONS

K o h m vInA55?QCtcT\.f

(5A61a)M '

V f U X V l G U U r

DP DNP NR AM

Ca t  c h a i r ’s  s ig n a t u r e
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FISCAL NOTE
STATE OF ALASKA B IL L  NO. CSH B 201 (FIN)
1995 LE G ISLA TIV E SESSION
Revision Date: 04/19/95____________________________ Dept. Affected: Alaska Court System_____________
Title: Prisoner Litigation and Appeals___________BRU: Trial Courts_____________________
______________________________________________________Components: ______ __________________________
Sponsor: House Rules by request of the Governor ——
Requestor: ________________________________  COMPONENT SERIAL NO. 768
EXPENDITURES/REVENUES________________ [Thousands of Dollars)
OPERATING EXPENDITURES FY 96 FY 97 | FY 98 FYS9 FY00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.Q
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE___________________________ (Thousands of Oollare)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Recelpis
1006 GF/MHTIA 
Other

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY 95) cosc £ None

ANALYSIS: (Attach a separate page If necessary) 

No fiscal Impact

y
Prepared by: C. 9. Christensen III, Staff Counsel ( f v _______ Phone: 264—8228
Agency. Alaska Court System Date: 04/19/95

Approved by: Arthur H. Snowden, II, Administrative Director
Agency: Alaska Court System □ate: 04/19/95

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
10:27 AM

Rev 1/95 Page 1 of 4



F I S C A L  N O T E

N c ._ i _
3ill Version: H3 201

STATE OF ALASKA
1995 LEGISLATIVE SESSION

(H) Publish Gate: 2 / 2 7 / 9 5

Revision D't.;:: ____________________________ _______________
Title: '...relating to prisoner litigation, post-conviction
relief, se.itence appeals...Alaska Administrative Rule 10...'________
Sponsor:  Rules by Request of the Governor______
Requester: Governor's Office/OMB______________________
Expenditures/Revenues

Dept. Affected:
|BRU: __
Component:

Department of Law
Prosecution_______
All

^COMPONENT SERIAL NO.
(Thousands o f Dollars)

0085-0090

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

[CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any currant year (FY95) cost: $ 0.0
POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
This bill addresses many of the problems arising from prisoner litigation, sentence appeals, and frivolous 

or extremely tardy post-conviction relief applications. With respect to prisoner litigation, the bill would require 
prisoners to pay filing fees commensurate with their ability to pay and amends the exemptions statutes so that 
the state can collect judgments entered against prisoner litigants. The bill recognizes prisoners' right o f access 
to the courts and reduces frivolous litigation without infringing on that right.

With respect to sentence appeals, the bill prevents defendants from appealing sentences or those 
portions o f sentences that thsy agreed to as part of a plea agreement with the state. For example, a defendant 
who agrees to a sentence of up to three years should not be heard to complain if the court imposes a sentence 
of that length or less. It also restricts defendants convicted of felonies from appealing as excessive any 
sentence o f two years or less and defendants convicted o f misdemeanors from appealing as excessive a 
sentence o f 120  days or less.

 -- -  —---------------

Prepared by: 
Division:

-T rm
Richard I. Peques, Director
Administrative Services

Approved by Commissioner: 
Agency: ________

sDjvisjc 
/Tri 4-jn S f  L #Bruce M. Botelho, Attorney General

z Phone: . 
Date:.

Date:

465-3672
2/21/95
2/21/95

Department of Law
CQM!?JII provide a l l  d is trib u tio n  copies t o  g o v e rn o r's  le g is la tiv e  o ffice

For fu rther d istribution in form ation , call the G overnor's Legislative O ffice
(Rav 1 0 /9 4 ) 9 5 fis n o .x ls /0B R  p«0» 1 o f 2
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ANALYSIS CONTINUATION:
Finally, the bill sets limits on the ability of prisoners to challenge their convictions years after they have 

already pursued normal appellate procedures, including one round of post-conviction relief proceedings, and lost.

Although the bill will not result in a cost reduction in the near-term, existing litigation will probably be 
maintained and the reforms in the post-conviction relief process will not take effect for another year, the bill will 
certainly contain current costs and avoid the continuing increases in the state's prisoners' rights and appeals 
litigation costs.

FISCAL NOTE

STATE OF ALASKA BILL NO.
1995 LEGISLATIVE SESSION

C O M M ITTE E  S Q M

Page 2 of 2
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T o n y  K n o w l e s  
G O V E R N O R

P O  Box 110001 
Juneau . A laska  99611-0001 

(907 ) 4 6 5 -3 5 0 0  
Fax (907 ) 4 6 5 -3 5 3 2

S t a t e  o f  A l a s k a
O FF IC E  O F  T H E  G O V ERN O R

J u n e a u

February 27, 19^5

The Honorable Gail Phillips 

Speaker of the House 
Alaska State Legislature 

State Capitol 
Juneau, A K  99801-1182

Dear Speaker Phillips:

Under the authority of art. I l l ,  sec. 18, of the Alaska Constitution, I am transmitting a b ill 
that addresses many of the problems arising from prisoner litigation, sentence appeals, 
and frivolous or extremely tardy post-conviction relief motions. This b ill is intended to 
ensure that offenders focus their attention on their rehabilitation and reformation, rather 

than on endless "recreational" litigation.

The b ill also is intended to promote the finality of convictions, preserve the sanctity of 
jury verdicts, minimize the litigation of stale claims, and prevent the unjustified dismissal 

of a criminal case when reprosecution is not possible. Frivolous litigation filed by 

prisoners misallocates resources of the judiciary, the Department of Law, the Public 
Defender’s Office, the Office of Public Advocacy, the Department of Corrections, and the 

public.

Sections 1-5, 13-15, 17, 20-21, and 31 relate to prisoner litigation. These sections are 
designed to reduce the number of frivolous suits filed by prisoners that involve the state, 
its employees, and former employees. This prisoner litigation is preventing the state and 

the court from giving adequate attention to legitimate lawsuits.

Sections 1,15, and 17 of the bill require prisoners to pay filing fees for c iv il proceedings 

according to their ability to pay. Section 1 authorizes the court to summarily dismiss suits 

or appeals filed by prisoners who pay less than full filing fees when those suits or appeals 

are frivolous or malicious or fail to state a claim upon which relief can be granted. 
Sections 2-5 amend the exemptions statutes so that the state can collect judgments entered 

against prisoner litigants.



The Honorable Gail Phillips 
February 27, 1995 

Page 2

Section 13 authorizes prisoners to appeal administrative disciplinary decisions when their 
fundamental constitutional rights were violated. Section 20 authorizes courts to stay the 
imposition of sanctions arising from a disciplinary decision only if  the court finds, among 

other factors, that the prisoner faces irreparable harm if  the stay is not granted and the 
prisoner is like ly  to succeed on the merits of the appeal.

Sections 7, 8, 11, 12, 18, 22, 27, and 28 relate to sentence appeals. In fiscal year 1994, 
the court of appeals published opinions from 13 sentence appeals. Twelve of those 
sentences were upheld by the court of appeals. The court summarily ruled on another 93 

sentence appeals in this same time period. Only eight of those were reversed. Thus, over 
90 percent of all sentence appeals (97 of 106) have resulted in the sentence being 

affirmed by the court of appeals. This bill lim its appeals from the 90 percent of cases in 
which the lower couit's sentences are routinely upheld. Sections 18 and 22 prevent 
defendants from appealing sentences or portions of sentences that they agreed to as part 
of a plea agreement with the state. For example, a defendant who agrees to a sentence of 
up to three years should not be heard to complain if  the court imposes a sentence of that 
length or less. Sim ilarly, secs. 27 and 28 prevent a court from modifying or reducing a 
sentence that was imposed in accordance with a sentencing agreement. Sections 7 and 11 
restrict defendants convicted of felonies from appealing as excessive any sentence of two 
years or less, while secs. 8 and 12 restrict defendants convicted of misdemeanors from 
appealing as excessive a sentence of 120 days or less.

Most of the remaining sections of this bill set lim its on the ability of prisoners to 
challenge their convictions years after they have already pursued normal appellate 

procedures and lost. After a prisoner loses on direct appeal, current law allows the 

prisoner to pursue a second or third round of challenges in state court. These challenges 
are referred to as "post-conviction relief" proceedings. I f  the prisoner loses these rounds, 
the prisoner can start yet another round of challenges in federal court. This b ill seeks to 
reduce the number of third and subsequent rounds of challenges currently allowed under 
state law. Th is would lim it most prisoners to one direct appeal and one set of post- 
conviction re lie f proceedings in the state court system and one set of post-conviction 

relief proceedings in the federal system.

Section 9 creates a new chapter in the code of criminal procedure to govern post­
conviction re lie f procedures for persons convicted of criminal offenses. Th is chapter 
delineates the scope of permissible post-conviction relief claims by prohibiting claims 

based on the erroneous admission of evidence, illegal searches and seizures, and the 

excessiveness of a sentence.
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In addition, sec. 9 imposes a maximum time lim it from the entry of a conviction for filing 
an application for post-conviction relief to challenge a judgment of conviction. This 
section also imposes a one-year limit from the endy of an administrative decision by the 
Parole Board or Department of Corrections for filing an application for post-conviction 
relief to challenge a decision involving parole or time accounting. Section 26 imposes a 
180-day lim it for the filing of a motion for a new trial based on newly discovered 
evidence, while sec. 19 lim its the authority of the appellate court to accept late appeals 
and petitions for hearing in cases involving criminal offenders.

Current law allows a defendant to try to withdraw a plea of guilty or no contest after 
entering the plea or even after being sentenced i f  the defendant so chooses. Section 25 
requires a defendant who wants to withdraw a plea after having been sentenced to file an 

application for post-conviction relief. Section 26 eliminates the ability of trial judges to 
grant a new trial on the ground that the jury's verdict is contrary to the weight of the 

evidence.

Sections 6 and 16 prohibit appellate courts from releasing convicted defendants on bail 
until all of the defendant's convictions are vacated. Section 10 lim its indigent offenders' 
right to an appointed attorney to timely applications for post-conviction relief; appointed 
counsel will no longer be available for appeals from the denial of post-conviction relief.

The bill includes changes to the Alaska Administrative Rules of Court, the Rules of 
Appellate Procedure, and the Rules of Criminal Procedure, which are necessary to make 

the rules conform to the proposed statutory changes. Section 32 also amends Criminal 
Rule 3 5 .1(g) to allow the court in post-conviction relief proceedings to authorize the 
applicant to participate telephonically or by video conferencing, as an alternative to 
transporting the applicant to court for the hearing. Finally, secs. 22 and 23 require a court 
to impose the sentence contemplated by a plea agreement or allow either party to 
withdraw from the agreement; this is a change from existing law, which allows the court 

to impose the sentence contemplated in the agreement or impose a sentence more 
favorable to the defendant. There is no reason that the state should be prohibited from 
withdrawing from an agreement that the court believes is inappropriate, as defendants are 

permitted to do.

I urge your favorable action on this bill.
Sincerely,
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CS FOR HOUSE B IL L  NO. 201( )

IN THE LEG ISLA TU RE OF THE STATE OF A LA SKA

NINETEENTH LEG ISLA TU RE - F IR ST  SESSION

BY

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A B IL L

FO R AN A C T E N T ITLE D  

"A n  Act relating to prisoner litigation, post-conviction relief, sentence appeals, 

execution on judgments against prisoners; amending Alaska Administrative R tit- 

10, Alaska Rules of Appellate Procedure 204, 208, 209, 215, 403, 521, 602, 603, 

and 604, Alaska Rules of C iv il Procedure 3, 16.1, and 65, and Alaska Rules 

of Crim inal Procedure 11, 33, 35, and 35.1; and providing for an effective

BE IT  EN A CTED  B Y  TH E  L E G IS L A T U R E  OF TH E  S T A T E  OF A LA SK A :

* Section 1. AS 09 is amended by adding a new chapter to read:

CH A PTER 19. PRISO NER LITIG ATIO N  AGAINST THE STA TE.

Sec. 09.19.010. LIM ITA TIO N  ON EXEMPTION FROM FILIN G  FEES, (a) 

A prisoner may not commence litigation against the state unless the prisoner has paid 

full Filing fees to the court or is a claimant under AS 23.20, except that the court may 

exempt a prisoner from paying part of those fees if  the court Finds exceptional

date."
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circumstances as described in this section.

(b) To apply for a filing fee exemption, a prisoner shall submit to the court

(1) an affidavit that clearly discloses that the person is a prisoner and

that sets out

(A) the prisoner's complete financial situation, including the 

prisoner's income, assets, and court-ordered payments;

(B) the circumstances that prevent the prisoner from paying full 

filing fees; and

(C) the nature of the action or appeal and specific facts that 

would, if  proven, state a claim on which relief can be granted or entitle the 

prisoner to reversal on appeal;

(2) a certified copy of the prisoner's account statement from the 

correctional facility in which the prisoner is being or has been held for the six-month 

period preceding the submission of the application; and

(3) other documentation or financial information as the court may

require.

(c) Based on the submission under (b) of this section, the court may grant an 

exemption from part of the applicable filing fees if  the court finds that exceptional 

circumstances prevent the prisoner from paying full filing fees. Imprisonment and 

indigency do not constitute exceptional circumstances if the prisoner has available 

income or resources that can be applied to the filing fee.

(d) I f  the court orders an exemption under (c) of this section, the court shall 

determine the amount of the exemption and set a filing fee to be paid by the prisoner. 

In setting the fee, the court, at a minimum, shall require the prisoner to pay filing fees 

equal to 20 percent of the larger of the average monthly deposits made to the prisoner's 

account described in (b)(2) of this section, or the average balance in that account, not 

to exceed the amount of the full filing fee required under applicable court rules.

(e) The court shall mail or otherwise serve its order under (d) of this section 

on the prisoner. Along with its order, the court shall give written notice that the case 

or appeal will not be accepted for filing if payment of a filing fee is not made with.n 

30 days after the date of distribution of the order, un'ess the time for payment is
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extended by the court. I f  timely payment is not made, the court may not accept any 

filing in the case or appeal. If  payment is made, the prisoner's filing and supporting 

documents shall be accepted for filing with the court.

Sec. 09.19.020. D ISM ISSA L FOR M A TERIA L M ISSTA TEM EN TS. I f  a 

prisoner has filed litigation against the state, the court shall dismiss that litigation if 

the court finds that the pleadings filed by the prisoner or an application filed by the 

prisoner to obtain an exemption under AS 09.19.010 contain a material statement made 

by the prisoner that is not true.

Sec. 09.19.030. S T A Y  IN PRISO NER D ISC IPL IN A RY APPEALS. A 

superior court that reviews a disciplinary decision of the Department of Corrections 

as an administrative appeal may not enter an order staying disciplinary sanctions unless 

the pleadings filed by the prisoner establish by clear and convincing evidence that the 

prisoner has alleged a violation of a fundamental constitutional right and is likely to 

succeed on the merits in the appeal, that the prisoner faces irreparable harm if  a stay 

is not granted, that the Department of Corrections can be adequately protected if a stay 

is granted, and that a stay will not adversely affect the public interest in effective penal 

administration.

Sec. 09.19.040. INJUNCTIONS OR ORDERS IMPOSING OBLIGATIONS 

IN PRISO N ER CASES. In litigation against the state brought by a prisoner, a court 

may not enter an injunction or issue an order or decision that would impose an 

obligation on the state or its employees that would exceed the obligations imposed by 

the United States Constitution, the Constitution of the State of Alaska, and applicable 

federal and state statutes and regulations, unless the obligation is agreed to by the state.

Sec. 09.19.050. D ISCO V ERY IN PRISO N ER CA SES. The automatic 

disclosure provisions of Alaska Rule of C ivil Procedure 16.1 do not apply to litigation 

against the state brought by a prisoner.

Sec. 09.19.100. DEFINITIONS. In this chapter,

(1) "litigation against the state" means a civil action or an appeal from 

a civil action or from the final decision of an administrative agency that

(A) involves the state, an officer or agent of the state, or a state

employee, or a former officer or agent of the staie or state employee, regarding

WORK DRAFT WORK DRAFT WORK DRAFT
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conduct that occurred during that former officer's, agent's, or employee's state 

employment or agency, whether the officer, agent, or employee is sued in an 

official or a personal capacity; and

(B) is related to a person's status or treatment as a prisoner or 

to a criminal charge against or involving the person;

(2) "prisoner" has the meaning given in AS 33.30.901.

* Sec. 2. AS 09.38.030(a) is amended to read:

(a) Except as provided in (b), [AND] (c). and (D of this section and 

AS 09.38.050, an individual debtor is entitled to an exemption of the individual 

debtor's weekly net earnings not to exceed $350. The weekly net earnings of an 

individual are determined by subtracting from the weekly gross earnings all sums 

required by law or court order to be withheld. The weekly net earnings of an 

individual paid on a monthly basis are determined by subtracting from the monthly 

gross earnings of the individual all sums required by law or court order to be withheld 

and dividing the remainder by 4.3. The weekly net earnings of an individual paid on 

a semi-monthly basis are determined by subtracting from the semi-monthly gross 

eamings all sums required by law or court order to be withheld and dividing the 

remainder by 2.17.

* Sec. 3. AS 09.38.030(b) is amended to read:

(b) An individual who does not receive eamings either weekly, semi-monthly, 

or monthly is entitled to a maximum exemption for the aggregate value of cash and 

other liquid assets available in any month of $1,400, except as provided in (f) of this 

section and in AS 09.38.050. The term "liquid assets" includes deposits, securities, 

notes, drafts, accrued vacation pay, refunds, prepayments, and receivables, but does not 

include permanent fund dividends before or after receipt by the individual.

* Sec. 4. AS 09.38.030 is amended by adding new subsections to read:

(f) The state may execute on a judgment awarded to the state and an officer 

or agent of the state or a state employee, or a former officer, agent, or employee of the 

state may execute on a judgment to that person against a party to an action who is 

incarcerated for a criminal conviction by sending a notice of levy to the correctional 

facility in which the person is incarcerated. All money in an incarcerated person's
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account at a correctional facility is available for disbur.' sment under a notice of levy 

under this subsection, in the following order of priority:

(1) to support the dependents of the incarcerated person and to provide 

child support payments as required by AS 25.27;

(2) to satisfy restitution or fines ordered by a sentencing court to be 

paid by the incarcerated person;

(3) to pay a civil judgment entered against the incarcerated person as 

a result of that person's criminal conduct;

(4) to reimburse the state for an award made for violent crimes 

compensation under AS 18.67 as a result of the incarcerated person's criminal conduct;

(5) to satisfy other judgments entered against a prisoner in litigation 

against the state; in this paragraph, "litigation against the state" has the meaning given 

in AS 09.19.100.

(g) In this section, "correctional facility" has the meaning given in 

AS 33.30.901.

* Sec. 5. AS 12.30.040 is amended by adding a new subsection to read:

(c) A person who has been convicted of an offense and who has filed an 

application for post-conviction relief may not be released on bail until the trial court 

or an appellate court enters an order vacating all convictions against the person. A 

person who has prevailed on an application for post-conviction relief may seek release 

before trial in accordance with the provisions of AS 12.30.020.

* Sec. 6. AS 12.55.120(a) is amended to read:

(a) A sentence of imprisonment lawfully imposed by the superior court for a 

term or for aggregate terms exceeding two years of unsuspended incarceration for 

a feionv offense or exceeding 120 days for a misdemeanor offense [OF ONE YE A R  

OR MORE] may be appealed to the court of appeals by the defendant on the ground 

that the sentence is excessive, unless the sentence was imposed in accordance with 

a plea agreement under the applicable Alaska Rules of Crim inal Procedure and 

that agreement provided for imposition of a specific sentence or a sentence equal 

to or less than a specified maximum sentence. I f  the superior court imposed a 

sentence in accordance with a plea agreement that provided for a minimum
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sentence, the defendant may appeal only that portion of the sentence that exceeds 

the minimum sentence provided for in the plea agreement and that exceeds two 

years of unsuspended incarceration for a felony offense or 120 days of 

unsuspended incarceration for a misdemeanor offense. By appealing a sentence 

under this section, the defendant waives the right to plead that by a revision of the 

sentence resulting from the appeal the defendant has been twice placed in jeopardy for 

the same offense.

* Sec. 7. AS 12.55.120(d) is amended to read:

(d) A sentence of imprisonment lawfully imposed by the district court for a 

term or for aggregate terms exceeding 120 [90] days of unsuspended incarceration 

may be appealed to the superior court by the defendant on the ground that the sentence 

is excessive, unless the sentence was imposed in accordance with a plea agreement 

under the applicable Alaska Rules of Criminal Procedure and that agreement 

provided for imposition of a specific sentence or a sentence equal to or less than 

a specified maximum sentence. I f  the district court imposed a sentence in 

accordance with a plea agreement that provided for a minimum sentence, the 

defendant mav appeal only that portion of the sentence that exceeds the minimum 

sentence provided for in the plea agreement and that exceeds 120 davs of 

unsuspended incarceration. By appealing a sentence under this section, the 

defendant waives the right to plead that by a revision of the sentence resulting from 

the appeal the defendant has been twice placed in jeopardy for the same offense. A 

sentence of imprisonment lawfully imposed by the district court may be appealed to 

the superior court by the state on the ground that the sentence is too lenient; however, 

when a sentence is appealed by the state, the court may not increase the sentence but 

may express its approval or disapproval of the sentence and its reasons in a written 

opinion.

♦ Sec. 8. AS 12 is amended by adding a new chapter to read:

CHAPTER 72. POST-CONVICTION RELIEF 

PROCEDURES FOR PERSONS CONVICTED OF CRIM IN A L OFFENSES.

Sec. 12.72.010. SCOPE OF POST-CONVICTION RELIEF. A person who has 

been convicted of, or sentenced for, a crime may institute a proceeding for post-
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conviction relief if the person claims

(1) that the conviction or the sentence was in violation of the 

Constitution of the United States or the constitution or laws of this state;

(2) that the court was without jurisdiction to impose sentence;

(3) that a prior conviction has been set aside and the prior conviction 

v/as used as a statutorily required enhancement of the sentence imposed;

(4) that there exists evidence of material facts, not previously presented 

and heard by the court, that requires vacation of the conviction or sentence in the 

interest of justice;

(5) that the person's sentence has expired, or the person's probation, 

parole, or conditional release has been unlawfully revoked, or the person is otherwise 

unlawfully held in custody or other restraint;

(6) that the conviction or sentence is otherwise subject to collateral 

attack upon any ground or alleged error previously available under the common law, 

statutory law, or other writ, motion, petition, proceeding, or remedy;

(7) that

(A) there has been a significant change in law, whether 

substantive or procedural, applied in the process leading to the person's 

conviction or sentence;

(B) the change in the law was not reasonably foreseeable by a 

judge or a competent attorney;

(C) it is appropriate to retroactively apply the change in law 

because the change requires observance of procedures without which the 

likelihood of an accurate conviction is seriously diminished; and

(D) the failure to retroactively apply the change in law would 

result in a fundamental miscarriage of justice, which is established by 

demonstrating that, had the changed law been in effect at the time of the 

applicant's trial, a reasonable trier of fact would have a reasonable doubt as to 

the guilt of the applicant;

(8) that after the imposition of sentence, the applicant seeks to 

withdraw a plea of guilty or nolo contendere in order to correct manifest injustice
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under the Alaska Rules of Criminal Procedure; or

(9) that the applicant was not afforded effective assistance of counsel 

at trial or on direct appeal.

Sec. 12.72.020. LIM ITATIO N S ON APPLICATIONS FOR POST- 

CONVICnON RELIEF, (a) A claim may not be brought under AS 12.72.010 or the 

Alaska Rules of Criminal Procedure if

(1) the claim is based on the admission or exclusion of evidence at trial 

or on the ground that the sentence is excessive;

(2) the claim was, or could have been but was not, raised in a direct 

appeal from the proceeding that resulted in the conviction;

(3) the later of the following dates has passed, except that if the 

applicant claims that the sentence was illegal there is no time limit on the claim:

(A) if  the claim relates to a conviction, two years after the entry 

of the judgment of the conviction or, if the conviction was appealed, one year 

after the court's decision is final under the Alaska Rules of Appellate 

Procedure;

(B) if the claim relates to a court revocation of probation, two 

years after the entry of the court order revoking probation or, if  the order 

revoking probation was appealed, one year after the court's decision is final 

under the Alaska Rules of Appellate Procedure;

(4) one year or more has elapsed from the final administrative decision 

of the Board of Parole or the Department of Corrections that is being collaterally 

attacked;

(5) the claim was decided on its merits or on procedural grounds in any 

previous proceeding; or

(6) a previous application for post-conviction relief has been filed under 

this chapter or under the Alaska Rules of Criminal Procedure.

(b) Notwithstanding (a)(3) and. (4) of this section, a court may hear a claim

(I)  if the applicant establishes due diligence in presenting the claim and 

sets out facts supported by admissible evidence establishing that the applicant

(A) suffered from a physical disability or from a mental disease

WORK DRAFT WORK DRAFT WORK DRAFT

C S H B 2 0 K  ) -8-
New Text Underlined [DELETED TEXT BRACKETED]



1

2

3

4

S

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

or defect that precluded the timely assertion of the claim; or

(B) was physically prevented by an agent of the state from 

filing a timely claim;

(2) based on newly discovered evidence if the applicant establishes due 

diligence in presenting the claim and sets out facts supported by evidence that is 

admissible and

(A) was not known within

(i) two years after entry of the judgment of conviction 

if  the claim relates to a conviction;

(ii) two years after entry of a court order revoking 

probation if  the claim relates to a court's revocation of probation; or

(iii) one year after an administrative decision of the 

Board of Parole or the Department of Corrections is final if  the claim 

relates to the administrative decision;

(B) is not cumulative to the evidence presented at trial;

(C) is not impeachment evidence; and

(D) establishes by clear and convincing evidence that the 

applicant is innocent.

(c) Notwithstanding (a)(6) of this section, a court may hear a claim based on 

a final administrative decision of the Board of Parole or the Department of Corrections 

i f

(1) the claim was not and could not have been challenged in a previous 

application for post-conviction relief filed under this chapter or under the Alaska Rules 

of Criminal Procedure; and

(2) a previous application for post-conviction relief relating to the

administrative decision has not been filed under this chapter or under the Alaska Rules

of Criminal Procedure.

Sec. 12.72.030. FILIN G  OF APPLICATION FOR POST-CONVICTION 

R E LIE F . An application for post-conviction relief shall be filed with the clerk at the 

court location where the underlying criminal case is filed.

Sec. 12.72.040. BURDEN OF PROOF IN POST-CONVICTION R E LIE F
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PROCEEDINGS. A person applying for post-conviction relief must prove all factual 

assertions by clear and convincing evidence.

* Sec. 9. AS 18.85.100 is amended by adding a new subsection to read:

(c) An indigent person is entitled to representation under (a) and (b) of this 

section for purposes of bringing a timely application for post-conviction relief under 

AS 12.72. An indigent person is not entitled to representation under (a) and (b) of this 

section for purposes of bringing

(1) an untimely or successive application for post-conviction relief 

under AS 12.72;

(2) a petition for review or certiorari from an appellate court ruling on 

an application for post-conviction relief; or

(3) an action or claim for habeas corpus in federal court attacking a 

state conviction.

* Sec. 10. AS 22.07.020(b) is amended to read:

(b) Except as limited in AS 12.55.120. the [THE] court of appeals has 

jurisdiction to hear appeals of unsuspended sentences of imprisonment exceeding two 

years for a felony offense or 120 days for a misdemeanor offense imposed by the 

superior court on the grounds that the sentence is excessive* or a sentence of any 

length on the 2 rounds that it is too lenient. The court of appeals fANDI. in the 

exercise of this jurisdiction, may modify the sentence as provided by law and the state 

constitution.

* Sec. 11. AS 22.07.020(c) is amended to read:

(c) The court of appeals has jurisdiction to review (1) a final decision of the 

district court in an action or proceeding involving criminal prosecution, post-conviction 

relief, extradition, probation and parole, habeas corpus, or bail; and (2) the final 

decision of the district court on a sentence imposed by it if  the sentence exceeds 120 

days of unsuspended incarceration for a misdemeanor offense. In this subsection* 

"final decision" means a decision or order, other than dismissal by consent of all 

parties, that closes a matter in the district court.

* Sec. 12. AS 22.10.020(f) is amended to read:

(f) An appeal to the superior court may be taken on the ground that an
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unsuspended [A] sentence of imprisonment exceeding 120 [OF 90] days [OR MORE] 

was excessive and the superior court in the exercise of this jurisdiction has the power 

to reduce the sentence. The state may appeal a sentence on the ground that it is too 

lenient. When a sentence is appealed on the ground that it is too lenient, the court 

may not increase the sentence but may express its approval or disapproval of the 

sentence and its reasons in a written opinion.

* Sec. 13. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.295. REVIEW  OF PRISONER D ISC IPLIN A RY DECISIONS, (a) 

A prisoner may obtain judicial review by the superior court of a final disciplinary 

decision by the department only if  the prisoner alleges specific facts establishing a 

violation of the prisoner's fundamental constitutional rights that prejudiced the 

prisoner's right to a fair adjudication. An appeal shall be commenced by the prisoner 

filing a notice of appeal and other required documents in accordance with AS 09.19 

and the applicable rules of court governing administrative appeals that do not conflict 

with AS 09.19. Unless the appeal is not accepted for filing under AS 09.19.010 or is 

dismissed under AS 09.19.020, a record of the proceedings shall be prepared by the 

department, consisting of the original papers and exhibits submitted in the disciplinary 

process and a cassette tape of the disciplinary hearing. The record shall be prepared 

and transmitted in accordance with the applicable rules of court governing 

administrative appeals.

(b) A disciplinary decision may not be reversed

(1) unless the court finds that the prisoner's fundamental constitutional 

rights were violated in the course of the disciplinary process, and that the violation 

prejudiced the prisoner's right to a fair adjudication;

(2) because the department failed to follow hearing requirements set out 

in state statutes and regulations, unless the prisoner was prejudiced by the denial of a 

right guaranteed by the Alaska Constitution or United States Constitution; if  such 

prejudice is found, the court shall enter judgment as provided in (c) of this section and 

remand the case to the department; or

(3) because of insufficient evidence if the record described in (a) of this 

section shows that the disciplinary decision was based on some evidence that could
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support the decision reached.

(c) The court shall enter judgment setting aside or affirming the disciplinary 

decision without limiting or controlling the discretion vested in the department to 

allocate resources within the department and to control security and administration 

within the prison system.

* Sec. 14. AS 33.32.060 is amended to read:

Sec. 33.32.060. LIM ITA TIO N  ON ATTACHM ENT, ETC., OF WAGES. 

Except for execution bv the state under AS 09.38.030(f). only [ONLY] the prisoner 

payments retained by the commissioner of corrections under AS 33.32.050(d) are 

subject to lien, attachment, garnishment, execution, or similar procedures to encumber 

funds or property.

* Sec. 15. Rule 10, Alaska Administrative Rules of Court, is amended by adding a new 

subsection to read:

(e) The provisions of this rule do not apply to an exemption from payment of 

filing fees in litigation against the state. In this subsection, "litigation against the state" 

has the meaning given in AS 09.19.100.

* Sec. 16. Rule 204(b), Alaska Rules of Appellate Procedure, is amended to read:

(b) Appeal - -  How Taken. A party may appeal from a final order or judgment 

by filing a notice of appeal with the clerk of the appellate courts. The notice of appeal 

must identify the party taking the appeal, the final order or judgment appealed from, 

and the court to which the appeal is taken. The notice of appeal must be accompanied 

by

(1) a completed docketing statement in the form prescribed by these

rules;

(2) a copy of the final order or judgment from which the appeal is

taken;

(3) a statement of points on appeal as required by Rule 204(e);

(4) unless the party is represented by court-appointed counsel, [OR] the 

party is the state or an agency thereof, or the party is a prisoner whom the court 

finds is eligible to pav less than full fees under AS 09.19.010,

(A) the filing fee required by Administrative Rule 9(a);
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(B) a motion for waiver of filing fee pursuant to Administrative 

Rule 9(f)(1); or

(C) a motion to appeal at public expense pursuant to Rule 209;

(5) unless the party is represented by court-appointed counsel, the party 

is the state, municipality, or officer or agency thereof, or the party is an employee 

appealing denial of compensation by the Alaska Workers' Compensation Board or 

denial of benefits under AS 23.20 (Employment Security Act),

(A) the cost bond or deposit required by Rule 204(c)(1);

(B) a copy of a superior court order approving the party's 

supersedeas bond or other security in lieu of bond or a copy of the party's 

motion to the superior court for approval of a supersedeas bond or other 

security;

(C) a motion for waiver of cost bond; or

(D) a motion to appeal at public expense pursuant to Rule 209;

(6) a designation of transcript if  the party intends to have portions of 

the electronic record transcribed pursuant to Rule 210(b); and

(7) proof of service of the notice of appeal and all required

accompanying documents, except the filing fee, on

(A) the clerk of the trial court which entered the judgment or 

order being appealed; and

(B) all other parties to the trial court action.

A party may move for an extension of time to file the docketing statement, the 

statement of points on appeal, and the designation of transcript. The clerk of the 

appellate courts shall refuse to accept for filing any notice of appeal not conforming 

to this paragraph and accompanied by the items specified in (1) -  (7) or a motion to 

extend the time for filing item (1), (3), or (6).

* Sec. 17. Rule 208, Alaska Rules of Appellate Procedure, is repealed and reenacted to 

read:

RU LE 208. CUSTO DY OF PRISO NERS IN POST-CONVICTION R E LIE F  

PROCEEDINGS, (a) Release of Applicant Pending Review of Order Denying 

Release. The court having jurisdiction over the appeal of a denial of an application
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for post-conviction relief may not grant bail or release the applicant pending appeal. 

I f  the appellate court determines that post-conviction relief should be granted, the case 

shall be remanded to the trial court for a bail hearing.

(b) Release of Applicant Pending Review of Decision Ordering a New Trial. 

I f  an appeal of an order granting an applicant a new trial is pending, Appellate Rule 

206(b) shall govern an appeal from an order that denies bail pending appeal or imposes 

conditions of release pending appeal.

* Sec. 18. Rule 209(a), Alaska Rules of Appellate Procedure, is amended by adding a new 

paragraph to read;

(7) The provisions of this subsection do not apply to the filing fees in 

a prisoner's appeal against the state or an officer, agent, employee, or former officer, 

agent, or employee of the state that is governed by the provisions of AS 09.19.

* Sec. 19. Rule 215(a), Alaska Rules of Appellate Procedure, is repealed and reenacted to 

read:

(a) Notification of Right to Appeal Sentence. At the time of imposition of a 

sentence of more than two years of unsuspended incarceration for a felony offense, or 

more than 120 days of unsuspended incarceration for a misdemeanor offense, the judge 

shall inform the defendant that

(1) if  the sentence was

(A) imposed in accordance with a plea agreement under 

Criminal Rule 11, the defendant may appeal as excessive only the part of the 

sentence that exceeds the minimum sentence provided for in the plea 

agreement; or

(B) not imposed in accordance with a plea agreement, the 

defendant may appeal the sentence on the ground that it is excessive;

(2) upon an appeal of the sentence, the appellate court may reduce or 

increase the sentence and that, by appealing the sentence under this rule, the defendant 

waives the right to plead that by a revision of the sentence resulting from the appeal 

the defendant has been twice placed in jeopardy for the same offense; and

(3) if the defendant wants counsel and is unable to pay for the services 

of an attorney, the court will appoint an attorney to represent the defendant on the
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appeal.

* Sec. 20. Rule 521, Alaska Rules of Appellate Procedure, is amended to read:

RU LE 521. CONSTRUCTION. These rules are designed to facilitate business 

and advance justice. They may be relaxed or dispensed with by the appellate courts 

where a strict adherence to them will work surprise or injustice. In a matter 

involving the validity of a criminal conviction or sentence, this rule does not 

authorize an appellate court or the superior court, when acting as an intermediate 

appellate court, to allow

(1) an appeal to be filed more than 60 days late; or

(2) a petition for review or petition for hearing to be filed more 

than 30 days late.

* Sec. 21. Rule 603(a), Alaska Rules of Appellate Procedure, is amended by adding a new 

paragraph to read:

(6) Stay in Prisoner Disciplinary Appeals. The court may not stay 

imposition of sanctions arising from a disciplinary decision of the Department of 

Corrections unless the court finds that the prisoner has alleged a violation of a 

fundamental constitutional right and is likely to succeed on the merits of the appeal, 

that the prisoner faces irreparable harm if  a stay is not granted, that the Department 

of Corrections can be adequately protected if a stay is granted, and that a stay will not 

adversely affect the public interest in effeuhe penal administration. In evaluating the 

stay motion, the court may consider documents and affidavits offered by either party, 

and shall consider the stay motion without waiting for the record to be prepared.

* Sec. 22. Rule 604(b)(1)(A), Alaska Rules of Appellate Procedure, is amended to read:

(A) The record on appeal consists of the original papers and 

exhibits filed with the administrative agency, and a typed transcript of the 

record of proceedings before the agency. In an appeal from the revocation of 

a driver's license by the Division of Motor Vehicles or from a prisoner 

disciplinary decision of the Department of Corrections, the record of 

proceedings will include cassettes rather than transcripts unless otherwise 

ordered by the court.

* Sec. 23. Rule 11(c), Alaska Rules of Criminal Procedure, is amended by adding a new
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paragraph to read:

(4) in cases when a plea agreement has been accepted by a court, 

informing the defendant:

(i) that the defendant waives the right to appeal a 

sentence as excessive and waives the right to seek reduction of a 

sentence under Criminal Rule 35 if  a plea agreement between the 

defendant and the prosecuting attorney provides for a specific sentence 

or a sentence equal to or less than a specified maximum; and

(ii) that the defendant waives the right to appeal as 

excessive that portion of a sentence that is less than or equal to a 

minimum sentence specified in a plea agreement between the defendant 

and the prosecuting attorney and waives the right to seek reduction of 

a sentence under Criminal Rule 35 to a length less than the length of 

the minimum sentence.

* Sec. 24. Rule 11(e)(3), Alaska Rules of Criminal Procedure, is amended to read:

(3) Acceptance of Plea. I f  the court accepts the plea agreement, the 

court shall inform the defendant that the judgment and sentence will embody 

[E ITH ER] the disposition provided for in the plea agreement [OR ANOTHER 

DISPO SITIO N MORE FAVO RABLE TO THE DEFENDANT],

* Sec. 25. Rule 11(e)(4), Alaska Rules of Criminal Procedure, is amended to read:

(4) Rejection of Plea. If  the court rejects the plea agreement, the court 

shall inform the parties of this fact and advise the defendant personally in open court 

that the court and the prosecuting attorney are [IS] not bound by the plea agreement. 

The court shall then afford the defendant the opportunity to withdraw the plea, and 

advise the defendant that if  the defendant, persists in the plea of guilty or nolo 

contendere, the disposition of the case may be less favorable to the defendant than that 

contemplated by the plea agreement.

* Sec. 26. Rule 11(h)(1), Alaska Rules of Criminal Procedure, is amended to read:

(1) The court shall allow the defendant to withdraw a plea of guilty or 

nolo contendere whenever the defendant, upon a timely motion for withdrawal filed 

before the imposition of sentence, proves that withdrawal is necessary to correct
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manifest injustice.

(i) A motion for withdrawal is untimely [T IM E LY] and is 

[NOT] barred if [BECAUSE] made subsequent to judgment or sentence [IF IT  

IS  MADE WITH DUE DILIGENCE]. After imposition of sentence, the 

withdrawal of a plea may be sought only under AS 12.72.

(ii) Withdrawal is necessary to correct a manifest injustice 

whenever it is demonstrated that:

(aa) The defendant was denied the effective assistance 

of counsel guaranteed by constitution, statute, or rule, or

(bb) The plea was not entered or ratified by the 

defendant or a person authorized to act in the defendant's behalf, or 

(cc) The plea was involuntary, or was entered without 

knowledge of the charge or that the sentence actually imposed could be 

imposed, or

(dd) The defendant did not receive the charge or 

sentence concessions contemplated by the plea agreement, and

(A) the prosecuting attorney failed to seek or 

opposed the concessions promised in the plea agreement, or

(B) after being advised that the court no longer 

concurred and after being called upon to affirm or withdraw the 

plea, the defendant did not affirm the plea.

(iii) The defendant may move for withdrawal of the plea 

without alleging innocence of the charge to v/hich the plea has been entered.

* Sec. 27. Rule 33, Alaska Rules of Criminal Procedure, is amended to read:

RU LE  33. NEW TR IA L , (a) Grounds. The court may grant a new trial to 

a defendant if required in the interest of justice. The court mav not grant a new 

tria l to a defendant on the ground that the jury's verdict is contrary to the weight 

of the evidence.

(b) Subsequent Proceedings. I f  trial was by the court without a jury, the 

court may vacate the judgment if  entered, take additional testimony, and enter a new 

judgment.
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(c) Time for Motion. A motion for a new trial based on the ground of newly 

discovered evidence may be made only before or within 180 davs [TWO YEA RS] 

after final judgment, but if an appeal is pending the court may grant the motion only 

on remand of the case. A motion for a new trial based on any other grounds shall be 

made within 5 days after verdict or finding of guilt, or within such further time as the 

court may fix during the 5-day period.

* Sec. 28. Rule 35(a), Alaska Rules of Criminal Procedure, is repealed and reenacted to 

read:

(a) Correction of Sentence. The court may correct an illegal sentence at any

time.

* Sec. 29. Rule 35(b), Alaska Rules of Criminal Procedure, is repealed and reenacted to

read:

(b) Modification or Reduction of Sentence. The court

(1) may modify or reduce a sentence within 60 days of the distribution 

of the written judgment upon a motion made in the original criminal case;

(2) may not entertain a second or successive motion for similar relief 

brought under this paragraph on behalf of the same defendant;

(3) may not reduce or modify a sentence so as to impose a term of 

imprisonment that is less than the minimum required by law;

(4) may not reduce a sentence imposed in accordance with a plea 

agreement between the defendant and the prosecuting attorney that provided for 

imposition of a specific sentence or a sentence equal to or less than a specified 

maximum; and

(5) may not reduce a sentence below the minimum specified in a plea 

agreement between the defendant and the prosecuting attorney.

* Sec. 30. Rule 35.1(a), Alaska Rules of Criminal Procedure, is amended to read:

(a) Scope. Any person who has been convicted of, or sentenced for, a crime 

mav institute a proceeding for post-conviction relief under AS 12.72.010 - 

12.72.040 i f  the person [AND WHO] claims:

(1) that the conviction or the sentence was in violation of the 

constitution of the United States or the constitution or laws of Alaska;
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(2) that the court was without jurisdiction to impose sentence;

(3) that a prior conviction has been set aside and the prior 

conviction was used as a statutorily required enhancement of [THAT] the sentence 

imposed [EXCEEDED THE M AXIMUM  AUTHORIZED B Y  LAW , OR IS 

OTHERW ISE NOT IN ACCORDANCE WITH THE SENTENCE AUTHORIZED B Y  

LAW ];

(4) that there exists evidence of material facts, not previously presented 

and heard, that requires vacation of the conviction or sentence in the interest of justice;

(5) that the applicant's [HIS] sentence has expired, that the 

applicant's [HIS] probation, parole, or conditional release has [HAVE] been 

unlawfully revoked, or that the applicant [PERSON] is otherwise unlawfully held in 

custody or other restraint;

(6) that the conviction or sentence is otherwise subject to collateral 

attack upon any ground or alleged error heretofore available under any common law, 

statutory or other writ, motion, petition, proceeding, or remedy; [OR]

(7) that

(A) there has been a significant change in law, whether 

substantive or procedural, applied in the process leading to the applicant's 

conviction or sentence;

IB) the change in law was not reasonably foreseeable by a 

judge or a competent attorney;

(C) it is appropriate to retroactively apply the change in law 

because the change in law requires observance of procedures without 

which the likelihood of an accurate and fair conviction is seriously 

diminished; and

(P I the failure to retroactively apply the change in law 

would result in a fundamental miscarriage of justice, which is established 

bv demonstrating that had the change in law been in effect at the time of 

the applicant's trial, a reasonable trier of fact would have a reasonable 

doubt as to the guilt of the applicant;

(8) that the applicant should be allowed to withdraw a plea of
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euiltv  o r nolo contendere in o rder to correct manifest injustice as set out in 

C rim inal Rule 11(h)(l)(ii); or

(9) that the applicant was not afforded effective assistance of 

counsel a t trial or on direct appeal [, WHEN SUFFICIENT REASONS EXIST TO 

.ALLOW RETROACTIVE APPLICATION OF THE CHANGED LEGAL 

STANDARDS; MAY INSTITUTE A PROCEEDING UNDER THIS RULE TO 

SECURE RELIEF].

* Sec. 31. Rule 35.1(c), Alaska Rules of Criminal Procedure, is amended to read:

(c) Commencement of Proceedings -  Filing -  Service. A proceeding is 

commenced by filing an application with the clerk at the court location where the 

underlying criminal case is filed [OF THE COURT IN WHICH THE CONVICTION 

OCCURRED]. Application forms will be furnished by the clerk of court. An 

application must [MAY] be filed within the [AT ANY] time limitations set out in 

AS 12.72.020. The clerk shall open a new file for the application, promptly bring it 

to the attention of the court and give a copy to the district attorney.

* Sec. 32. Rule 35.1(d), Alaska Rules of Criminal Procedure, is amended to read:

(d) Application -- Contents. The application shall (1) identify the proceedings 

in which the applicant was convicted, (2 .) state the date shown in the clerk's certificate 

of distribution on the judgment complained of, (3) state the sentence complained of 

and the date of sentencing, (4) specifically set forth the grounds upon which the 

application is based, and (5) clearly state the relief desired. If the application 

challenges a D epartm ent of Corrections or Board of Parole decision, the 

application shall (1 ) identify the specific nature of the proceedings o r challenged 

decision. (21 state the date of the proceedings or decision. (3) specifically set forth 

the facts and legal grounds upon which the application is based, and (4) clearly 

state  the relief desired. Facts within the personal knowledge of the applicant shall 

be et out [FORTH] separately from other allegations of facts and shall be under oath. 

Affidavits, records, or other evidence supporting its allegations shall be attached to the 

application or the application shall recite why they are not attached. The application 

shall identify all previous proceedings, together with the grounds therein asserted, 

taken by the applicant to secure relief from the conviction or sentence including any
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previous applications for post-conviction relief. Argument, citations and discussion 

of authorities are unnecessary. Applications which are incomplete shall be returned 

to the applicant for completion.

* Sec. 33. Rule 35.1(e), Alaska Rules of Criminal Procedure, is amended to read:

(e) Indigent Applicant.

£11 If the applicant is indigent, filing fees shall be paid under the 

provisions of AS 09.19 and [, TRANSCRIPT AND OTHER COURT COSTS SHALL 

BE BORNE BY THE STATE. WHERE THE COURT DETERMINES THAT THE 

APPLICATION SHALL NOT BE SUMMARILY DISPOSED OF ON THE 

PLEADINGS AND RECORD PURSUANT TO SUBDIVISION (f) OF THIS RULE, 

BUT THAT THE ISSUE RAISED BY THE APPLICATION REQUIRE AN 

EVIDENTIARY HEARING,] counsel shall be appointed consistent with AS 18.85.100 

to assist the applicant [INDIGENT APPLICANTS].

(2) W ithin 60 days of court appointm ent under (e)(1) of this rule, 

counsel shall file with the court and serve on the prosecuting attorney

(A) an amended application or a notice that counsel will 

proceed on the grounds alleged in the application filed by the applicant: 

or

(B) a certificate that counsel

(i) does not have a conflict of interest:

(ii) has completed a review of the facts and law in the 

underlying proceeding or action challenged in the application;

(iii) has consulted with the applicant and, if 

appropriate , with trial counsel: and

(iv) has determ ined that the application does not 

allege a colorable ciaim for relief.

* Sec. 34. Rule 35.1(0(1), Alaska Rules of Criminal Procedure, is amended to read:

( 1 ) The state shall file an answer o r a motion within 45 days of 

service of an original, am ended, o r supplem ental application filed by counsel or 

bv an applicant who elects to proceed without counsel, o r of a notice of intent to 

proceed on the original application under (e)(2)(A) of this rule. The applicant
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shall have 30 days to file an opposition, and the state shall have 15 days to file a 

reolv. The motion, opposition, and reply mav be supported bv affidav it

[WITHIN 30 DAYS AFTER THE FILING OF THE APPLICATION, OR WITHIN 

SUCH FURTHER TIME AS THE COURT MAY FIX, THE STATE SHALL 

RESPOND BY ANSWER OR BY MOTION WHICH MAY BE SUPPORTED BY 

AFFIDAVITS.] At any time prior to entry of judgment the court rnay grant leave to 

withdraw the application. The court may make appropriate orders for amendment of 

the application or any pleading or motion, for pleading over, for filing further 

pleadings or motions, or for extending the time of the filing of any pieading. In 

considering a pro  se [THE] application the couit shall consider substance and 

disregard defects of form, but a pro se applicant M ill be held to the same burden 

of proof and persuasion as an applicant proceeding with counsel. If the application 

is not accompanied by the record of the proceedings challenged therein, the respondent 

mav [SHALL] file with its answer the record or portions thereof that are material to 

the questions raised in the application.

* Sec. 35. Rule 35.1(f)(2), Alaska Rules of Criminal Procedure, is amended to read:

(2 ) If appointed counsel has filed a certificate under (e)(2)(B) of this rule, 

and  it appears to the court that the applicant is not entitled to relief, the court 

shall [WHEN A COURT IS SATISFIED, ON THE; BASIS OF THE APPLICATION, 

THE ANSWER OR MOTION, AND THE RECORD, THAT THE APPLICANT IS 

NOT ENTITLED TO POST-CONVICTION RELDEF AND NO PURPOSE WOULD 

BE SERVED BY ANY FURTHER PROCEEDINGS, IT MAY] indicate to the parties 

its intention to perm it counsel to w ithdraw  and dismiss the application and its 

reasons for so doing. The applicant and the prosecuting attorney shall be given an 

opportunity to reply to the proposed withdrawal and dismissal. If  the applicant files 

a  response and the court finds that the application does not present a colorable 

claim, o r if the applicant does not Tile a response, the court shall perm it counsel 

to withdraw and [IN LIGHT OF' THE REPLY, OR ON DEFAULT THEREOF, THE 

COURT MAY] order the application dismissed. I f  the court finds th a t the 

application presents a colorable claim, the court mav [OR] grant leave to file an 

amended application or direct that the proceedings otherwise continue.
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[DISPOSITION ON THE PLEADINGS AND RECORD SHALL NOT BE MADE 

WHEN A MATERIAL ISSUE OF FACT EXISTS.]

* Sec. 36. Rule 35.1(g), Alaska Rules of Criminal Procedure, is amended to read:

(g) Hearing -- Evidence -- Order. The application shall be heard in, and 

before any judge of, the court in which the underlying crim inal case is filed 

[CONVICTION TOOK PLACE]. An electronic recording of the proceeding shall be 

made. All rules and statutes applicable in civil proceedings, including pre-trial and 

discovery procedures are available to the parties excapt th a t Alaska Rule of Civil 

Procedure 16.1 does not apply to post-conviction relief proceedings. The court 

may receive proof by affidavits, depositions, oral testimony, or other evidence. The 

applicant bears the bur den of proving all factual assertions bv clear and 

convincing evidence. The court may order the applicant brought before it for the 

hearing o r allow the applicant to participate telephonicallv o r bv video 

conferencing. If the court finds in favor of the applicant, it shall enter an appropriate 

order with respect to the conviction or sentence in the former proceedings, and any 

supplementary orders as to rearraignment, retrial, custody, bail, discharge, correction 

of sentence, or other matters that may be necessary and proper. The court shall make 

specific findings of fact, and state expressly its conclusions of law, relating to each 

issue presented. The order made by the court is a final judgment.

* Sec. 37. Alaska Rule of Criminal Procedure 35.1(h) is repealed.

* Sec. 38. Notwithstanding any other provision of this Act, a person whose conviction was 

entered before July 1, 1994, has until July 1, 1996, to file a claim under AS 12.72.

* Sec. 39. (a) Section 1 of this Act has the effect of amending

(1) Alaska Rule of Civil Procedure 3, by providing that a prisoner may not 

commence litigation against the state until the prisoner has paid the filing or obtained an 

exemption from those fees;

(2) Alaska Rule of Civil Procedure 16.1, by providing that the automatic

disclosures of that rule do not apply to litigation against the state by a prisoner;

(3) Alaska Rule of Civil Procedure 65, by restricting the availability of

injunctive relief in litigation against the st?t° by .• prisoner;

(4) Alaska Rules of Appellate Procedure 204 and 403, by altering the
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procedure for appeals and petitions for review in litigation by the state by prisoners; and

(5) Alaska Rule of Appellate Procedure 603, by restricting the availability of 

stays in appeals by a prisoner to the superior court of disciplinary decisions of the Department 

o f Corrections.

(b) In this section, "prisoner" and "litigation against the state" have the meanings 

given in AS 09 19.100, added by sec. I of this Act.

* Sec. 40. Sections 1 - 14 and 38 of this Act take effect only if secs. 1 5 -3 7  and 39 of this 

Act take effect.

* Sec. 41. If this Act takes effect, it takes effect July 1, 1995.
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custody or admitted to bail, to answer the new 
indictment or information, i f  one be found or filed. 
I f  the evidence shows the defendant to be guilty of 
another crime than that charged in the indictment or 
information, the defendant must in like manner be 
committed or held thereon, and in neither case is the 
verdict a bar to another action for the same crime.

(e) Discharge o f Defendant. I f  no evidence 
appears sufficient to charge the defendant with any 
crime, the defendant must, i f  in custody, be dis­
charger', or, i f  the defendant has given bail or 
deposited money in lieu thereof, the bail is exonerat­
ed or the money must be refunded to the defendant, 
and in such case the arrest o f judgment operates as 
an acquittal o f the charge upon which the indictment 
or information was founded. (Adopted by SCO 4 
October 4, 1959; amended by SCO 49 effective 
January I, 1963; and by SCO 1153 effective July 15, 
1994)

Annotations

Cases

A motion in arrest of judgment raises only objections 
which appear on the face of the record. Stale v. Adkerson, 
Op. No. 294. 403 P2d 673 (Alaska 1965).

A motion to dismiss an indictment on the grounds that it 
did not charge an offense which was filed after the verdict was 
relumed, was treated as a motion in arrest of judgment. State 
v. Adkerson, Op. No. 294. 403 P2d 673 (Alaska 1965).

Trial coon was coirect in granting motions in arrest of 
judgment where appellees had been charged in the indictment 
and were found guilty of the offenses of procuring a female 
for an immoral purpose "to appear in a lewd show” and of 
transporting a female for an immoral purpose “ to appear in a 
lewd show” and an analysis of AS 11.40.330 and of AS 
11.40.350 impelled the conclusion that a "lewd show" was not 
within the prohibitions of this statute. State v. Adkerson, Op. 
No. 294. 403 P2d 673 (Alaska 1965).

PART VII. JUDGM ENT

Rule 35. Reduction, Correction or 
Suspension o f Sentence.

(a) C orrection or Reduction o f Sentence. The 
court may correct an illegal sentence at any time. 
The court may reduce a senlence w iih in  120 days of 
the day it is imposed. I f  the defendant takes an 
appeal, and the judgment is affirmed or the appeal is 
dismissed, the court also may reduce a sentence 
w ithin 120 days o f the day on which jurisdiction 
over the case is returned to the trial court under 
Appellate Rule 507(b), unless the defendant petitions 
the United States Supreme Court for certiorari, in 
which case the 120 days commences on the day that 
the Supreme Court denies relief.

(b) M odifica tion  or Reduction o f Senlence —  
Changed C onditions or Circumstances. The court 
may modify or reduce a sentence at any time during 
a term of imprisonment i f  it finds that conditions or

circumstances have changed since the original 
sentencing hearing such that the purposes o f the 
original sentence arc not being fulfilled.

(1) The sentencing court is not required to 
entertain a second or successive motion for similar 
re lie f brought under this paragraph on behalf o f the 
same petitioner.

(2) No sentence may be reduced or modified so 
as to result in a term o f imprisonment which is less 
than the minimum required by law.

(3) A motion made under this paragraph must be 
made in the original crim inal case.

(c) The victim  may comment on motions made 
under this rule as follows:

(1) When an individual convicted o f a crime 
against a person or arson in the first degree files a 
motion to modify or reduce a sentence, the court 
shall, i f  feasible, send a copy o f the motion to the 
Department o f Corrections suffic iently in advance of 
any scheduled hearing or briefing deadline to enable 
the department to notify the victim , as directed by 
AS 12.55.088(c).

(2) The court shall provide copies o f the v ic tim ’s 
comments to the prosecuting attorney and to the 
person filing the motion to reduce or m odify a 
scnicncc, or the person’s attorney.

(3) The court shall consider the comments o f the 
victim  when relevant, and any response offered by 
the prosecuting attorney or the person filing the 
motion, in deciding whether to reduce or m odify a 
sentence.

(4) I f  more than one person who qualifies as a 
victim  under paragraph (d)(2) of this rule requests 
the opportunity to exercise rights under this para­
graph. the court shall allow the person designated 
under AS 12.55.172 to exercise those rights, or i f  a 
person has not been designated under AS 12.55.172, 
the court shall designate one person for purposes of 
exercising rights under this paragraph.

(d) In this rule.

(1) "crime against a person" has the meaning 
given in AS 33.30.901; and

(2) "v ic tim " has the meaning given in AS 
12J55.185.

(Adopted by SCO 4 October 4, 1959; amended by 
SCO 30 effective February 1. 1961; amended by 
SCO 49 effective January 1. 1963; by SCO 98 
effective September 16, 1968; by SCO 319 effective 
August 16, 1978; by SCO 426 effective August 1, 
1980; by SCO 477 effective August 17, 1981; by 
SCO 554 effective April 4. 1983; and by SCO 644 
effective September 15. 1985; by SCO 822 effective 
August 1, 1987; by SCO 974 effective January 15, 
1990; and by SCO 979 effective August 28, 1989)

NOTE: Paragraphs (c) and (d) of Criminal Rule 35 were 
added by ch. 59. § 28. SLA 1989.

NOTE: Ch. 79 4 25 SLA I 
has the effect of amendi 
legislation added AS 12.5 
sentenced to a mandatory ‘ 
AS 12.55.125(a) to apply 
sentence after serving one 
consideration of good liim

Cro;

(b) CROSS REFER
(c) CROSS REFE 

12.55.090

A

Cases

I. In General
II. Correction of Illegal
III. Reduction or Vacatii

A. In General
B. Specific Grounds

IV. Procedure
V. Time Limits

I. In General

Criminal Rule 53. on 
rule. Thomas v. State, G
1977).

Criminal Rule 35(a) 
vehicle to seek relief as It 
lions or the civil rights r 
1668, 584 P2d 38 (Alaska

Where defendant rece 
same day sentence was prc 
which apparently reiied 
sentence within 120 day 
defendant’s request for a i 
the error was harmless. P: 
850 (Alaska App. 1983).

Prisoner’s claims that I 
mandated rehabilitation 
Corrections was notapproi 
ing brought pursuant to il 
894, 767 P2d 203 (Alaska

II. Correction of Illegal

Where a defendant c 
served half of an illegal 
remand the case for im| 
maximum punishment the 
son v. City of Anchorage. 
1962).

A sentence is illegal w 
. (a) if il is rendered li 
Shagloak v. Stale, Op.
1978).

The term “ illegal sen 
sentences which the judgn 
not to sentences illegally 
consideration of mailers 
does it authorize a collate
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A/i A ffilia te  o f  the American C iv il Liberties Union  
P. O. Box 201844  Anchorage ,  AK 99620-1844 
Phone;  1-907-258-0044 Fax; 1-907-258-0288

A p r i l  7 ,  1 9 9 5

T h e  H o n o r a b l e  B r i a n  P o r t e r  
C h a i r ,  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  B u i l d i n g ,  R o o m  1 1 8  
J u n e a u ,  AK 9 9 3 0 1 - 1 1 8 2

R e :  H o u s e  B i l l  2 0 1

D e a r  R e p r e s e n t a t i v e  P o r t e r :

I  a m  w r i t i n g  t o  y o u  o n  b e h a l f  o f  t h e  B o a r d  o f  D i r e c t o r s  a n d  
m e m b e r s  o f  t h e  A l a s k a  C i v i l  L i b e r t i e s  U n i o n  ( A k C L U )  t o  e x p r e s s  
c o n c s m s  a b o u t  H o u s e  B i l l  2 0 1  w h i c h  i s  c u r r s n t l y  p e n d i n g  b e f o r e  t h e  
H o u s e  J u d i c i a r y  C o m m i t t e e .

T h i s  b i l l  i s  l e n g t h y  a n d  c o m p l i c a t e d  s o ,  f o r  p u r p o s e s  o f  
c l a r i t y ,  I  w i l l  a d d r e s s  m y  c o m m e n t s  t o  s p e c i f i c  s e c t i o n s  o f  t h e  
b i l l .  T h e  o v e r a l l  i n t e n t i o n  o f  t h e  b i l l  i s  t o  l i m i t  a c c e s s  t o  
p o s t - c o n v i c t J o n  r e l i s f  p r o c e e d i n g s .  T h e  A k C L U  i s  c o n c e r n e d  t h a t  
t h e s e  r e s t r i c t i o n s  m a y  e l i m i n a t e  t h e  a b i l i t y  o f  i n n o c e n t  p e r s o n s  t o  
s e e k  r e l i e f  a g a i n s t  w r o n g f u l  c o n v i c t i o n s .  S e v e r a l  o f  t h e  
p r o v i s i o n s  a r e  u n n e c e s s a r i l y  d r a c o n i a n  a n d  w i l l  u l t i m a t e l y  p r o v e  t o  
s e v e r e l y  r e s t r i c t  t h e  r i g h t s  o f  A l a s k e n s .  We o p p o s e  a d o p t i o n  o f  
t h e  b i l l  b e c a u s e  t h e  o v e r a l l  r e s u l t  o f  t h e  b i l l  w i l l  b e  t o  
e l i m i n a t e  a c c e s s  t o  t h e  c o u r t s  a n d  p o t e n t i a l l y  c o m p r o m i s e  d u e  
p r o c e s s  r i g h t s  o f  A l a s k a n G .

S e c t i o n  1 o f  t h e  b i l l ,  w h i c h  s e t s  f o r t h  t h e  p r o c e d u r e  t o  u s e  
f o r  s e e k i n g  a  w a i v e r  o f  f e e s ,  i s  v e r y  c o m p l i c a t e d  a n d  w i l l  r e s u l t  
i n  s s v e r e l y  l i m i t i n g  a c c s s s  t o  t h e  c o u r t  s y s t e m .  M a n y  i n d i g e n t  
p e r s o n s  w h o  a r e  i n c a r c e r a t e d  a r e  e i t h e r  i l l i t e r a t e  o r  d o  n o t  s p e a k  
E n g l i s h ,  o r  b o t h .  T h e  p r o p o s e d  p r o c e d u r e  i s  c o m p l i c a t e d  a n d  w o u l d  
r e q u i r e  t h e  a p p o i n t m e n t  o f  a n  a t t o r n e y  t o  e n s u r e  t h a t  e v e r y o n e  w h o  
n e e d s  a c c s s s  t o  t b s  c o u r t s  c a n  h a v e  I t .  T h e  r e s u l t  o f  t h i s  s e c t i o n  
w i l l  b e  t h a t  i n d i g e n t  p e r s o n s  w i t h  w o r t h y  c l a i m s  w i l l  b e  u n a b l e  t o  
f i l e  t h e  c l a i m s  b e c a u s e  t h e y  w i l l  n o t  b e  a b l e  t o  d e c i p h e r  t h e  
c o m p l i c a t e d  p r o c e d u r e  f o r  s e e k i n g  a  w a i v e r  o f  t h e  f i l i n g  f e e s .  I f  
a  p e r s o n  i s  u n a b l e  t o  a c c e s s  t h e  c o u r t s  w i t h  c l a i m s  o f  
c o n s t i t u t i o n a l  m a g n i t u d e ,  a  d e n i a l  o f  c o n s t i t u t i o n a l l y  p r o t e c t e d  
d u e  p r o c e s s  w i l l  o c c u r .

T h i s  e n t i r e  s e c t i o n  s h o u l d  b e  d e l e t e d  o r  s i m p l e r  p r o c e d u r e s  
d r a f t e d .  F o r  e x a s p l e ,  t h e  c o u r t  s h o u l d  a u t o m a t i c a l l y  w a i v e  f i l i n g  
f e e s  f o r  a n y  i n m a t e  w h o  h a d  p r e v i o u s l y  q u a l i f i e d  f o r  p u b l i c
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d e f e n d e r  s e r v i c e s ,  h a v i n g  a l r e a d y  e s t a b l i s h e d  i n d i g e n c y  u n d e r  
A l a s k a  l a w .  H o w e v e r ,  i f  t h e  i n m a t e  h a s  o b t a i n e d  m o n e y  s i n e s  
i n c a r c e r a t i o n ,  t h e  c o u r t  s h o u l d  b e  a b l e  t o  a c c e s s  t h e  i n m a t e ' s  
p r i s o n  a c c o u n t  t o  p a y  t h e  f i l i n g  f e e .

S e c t i o n s  7 ,  1 0  a n d  1 1  o f  HB 2 0 1  s e t  o u t  l i m i t a t i o n s  o n  a  
d e f e n d a n t ' s  r i g h t  t o  a p p e a l  h i s  o r  h e r  s e n t e n c e .  T h e  c u r r e n t  l a w  
p r o v i d e s  t h a t  a n y  p e r s o n  s e n t e n c e d  t o  4 5  d a y s  o r  m o r e  o f  
u n s u s p e n d e d  t i m e  m a y  a p p e a l  h i s  s e n t e n c e .  T h e  p r o p o s e d  b i l l  w o u l d  
r a i s e  t h e  m i n i m u m  a l l o w a b l e  t i m e  t o  1 2 0  d a y s  f o r  a  m i s d e m s a n o r  o r  
t w o  y e a r s  f o r  a  f e l o n y .

T h e  A k C L U  s t r e n u o u s l y  o b j e c t s  t o  t h i s  c h a n g e .  O u r  p o s i t i o n  i s  
t h a t  a p p e l l a t s  r s v i s w  o f  s s n t s n c e s  s e t  b y  l o w s r  c o u r t s  s h o u l d  b e  
l i b e r a l l y  g r a n t e d .  T w o  y e a r s  i s  a n  e x t r e m e l y  l o n g  t i m e  f o r  m o s t  
p e r s o n s  t o  s e r v e  i n  j a i l .  A l l o w i n g  j u d g e s  t o  i m p o s e  s e n t e n c e s  o f  
u p  t o  t w o  y e s r s  w i t h o u t  t h e  r i g h t  o f  r e v i e w  i s  v e r y  d a n g e r o u s .  I t  
i s  p a r t i c u l a r l y  s u r p r i s i n g  t h a t  t h e  L e g i s l a t u r e  i s  w i l l i n g  i n  t h i s  
b i l l  t o  c o n s i d e r  a l l o w i n g  j u d g e s  s u c h  l i b e r a l  s e n t e n c i n g  a u t h o r i t y ,  
g i v e n  t h a t  t h e  A l a s k a  L e g i s l a t u r e  h a s  a d o p t e d  p r e s u m p t i v e  
s e n t e n c i n g  l a w s  t o  e n s u r e  u n i f o r m i t y  i n  s e n t e n c i n g  a n d  t o  p r o t e c t  
p e r s o n a  a g a i n s t  p r e c i s e l y  t h e  t y p e s  o f  j u d i c i a l  a b u s e s  o f  
d i s c r e t i o n  t h a t  t h e s e  n e w  p r o v i s i o n s  w o u l d  a l l o w .  A l l o w i n g  t h i s  
e x p a n d e d  j u d i c i a l  d i s c r e t i o n  i s  c o n t r a r y  t o  t h e  e s p o u s e d  r a t i o n a l e  
u n d e r l y i n g  p r e s u m p t i v e  s e n t e n c i n g .

S e c t i o n s  8  a n d  9 s e e k  t o  l i m i t  a c c e s s  t o  p o s t - c o n v i c t i o n  
r e l i e f  p r o c e e d i n g s .  Wa o p p o s e  p r o p o s e d  s e c .  1 2 . 7 2 . 0 2 0 ( a ) ( 1 ) ,  w h i c h  
w o u l d  e x c l u d e  a n y  c l a i m s  b a s e d  o n  t h e  a d m i s s i o n  o r  e x c l u s i o n  o f  
e v i d e n c e  a t  t r i a l .  A p a r s o n  c o u l d  b e  s e v e r e l y  p r e j u d i c e d  b y  
i n a d m i s s i b l e  e v i d e n c e  o r  b y  f a i l u r e  t o  a d m i t  i m p o r t a n t  e v i d e n c e .  
T h i e  m a j o r  a r e a  o f  p o s t - c o n v i c t i o n  r e l i e f  s h o u l d  n o t  b e  d e n i e d  t o  
a  d e f e n d a n t .  T o  d e n y  a p p l i c a n t s  t h e  r i g h t  t o  r a i s e  s u c h  c l a i m s  
c o u l d  r e s u l t  i n  a n  u n c o n s t i t u t i o n a l  d e n i a l  o f  d u e  p r o c e s s .  We a l s o  
o p p o e o  p r o p o s e d  1 2 . 7 2 . 0 4 0  o f  S e c t i o n  8 ,  t i i c h  w o u l d  r a i s e  t h e  
b u r d e n  o f  p r o o f  t o  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e .

We a r e  f u r t h e r  o p p o s e d  t o  t h e  l a n g u a g e  o f  S e c t i o n  9 ,  w h i c h  
w o u l d  d e n y  l e g a l  r e p r e s e n t a t i o n  t o  a  p e r s o n  w h o  m a k e s  a  s u c c e s s i v e  
c l a i m  f o r  p o s t - c o n v i c t i o n  r e l i e f .  S e a  p r o p o s e d  A S  1 8 . 8 5 . 1 0 0 ( c ) .  
I t  i s  n o t  u n u s u a l  f o r  w r o n g f u l  c o n v i c t i o n s  t o  b e  d i s c o v e r e d  a f t e r  
s u c c e s s i v e  a p p l i c a t i o n s  f o r  p o s t - c o n v i c t i o n  r e l i e f .  We a r e  
p a r t i c u l a r l y  c o n c e r n e d  t h a t  t h e  o p p o r t u n i t y  f o r  p o s t - c o n v i c t i o n  
r e l i e f  n o t  b e  l i m i t e d  i f  A l a s k a  a d o p t s  e i t h e r  o f  t h e  p e n d i n g  d e a t h  
p e n a l t y  b i l l s  w h i c h  h a v e  b e e n  p r o p o s e d .  Sfifi. HB 4 5  a n d  SB 5 2 .  
N a t i o n w i d e ,  t h e r e  a r e  d o z e n s  o f  e x a m p l e s  o f  i n n o c e n t  p e r s o n s  w h o  
w o u l d  h a v e  b e e n  w r o n g f u l l y  e x e c u t e d  b y  a  s t a t e  h a d  t h o s e  p e r s o n s  
b e e n  l i m i t e d  t o  o n l y  o n e  a p p l i c a t i o n  f o r  p o s t - c o n v i c t l o n  r e l i e f .
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F u r t h e r ,  t h e  A k C L U  b e l i e v e s  t h a t  i t  i s  c r u c i a l  t h a t  
L . v > f e n d a n t ' 6  b e  p r o v i d e d  l e g a l  r e p r s a e n t a t i o n  t o  s e e k  h a b e a s  c o r p u s  
r e l i e f  i n  f e d e r a l  c o u r t .  H o w e v e r ,  d e f e n d a n t s  a r e  u s u a l l y  
r e p r e s e n t e d  b y  t h e  F e d e r a l  P u b l i c  D e f e n d e r  A g e n c y  w h e n  s e e k i n g  
h a b e a s  r e l i s f  a n d  w o u l d  p r o b a b l y  n o t  b e  a f f e c t e d  b y  t h i s  s e c t i o n  o f  
t h e  p r o p o s e d  b i l l .

S e c t i o n  1 9  o f  HB 2 0 1  s e e k s  t o  l i m i t  t h e  a m o u n t  o f  t i m e  a  
d e f e n d a n t  h a s  t o  f i l e  a n  a p p e a l .  We s t r e n u o u s l y  o p p o s e  a n  a b s o l u t e  
t i m e  l i m i t  w h i c h  i s  i n f l e x i b l e .  A  d e f e n d a n t ' s  l i b e r t y  r i g h t s  
s h o u l d  n o t  d e p e n d  o n  w h e t h e r  h i s  o r  h e r  l a w y e r  w a s  a b l e  t o  f i l e  s  
t i m e l y  a p p e a l .  M o s t  d e f e n d a n t s  a r e  r e p r e s e n t e d  b y  a t t o r n e y s  w h o  
a r e  a b l e  t o  f i l e  t i m e l y  a p p e a l s .  H o w e v e r ,  i n  t h o s e  c a s e s  o f  
a t t o r n e y  e r r o r ,  i t  i s  n e c e s s a r y  t o  p r o v i d e  f l e x i b i l i t y  i n  t h e  
i n t e r e s t  o f  j u s t i c e  s o  t h a t  a  d e f e n d a n t ' s  a p p e a l  r i g h t s  a r e  
p r o t e c t e d .

S e c t i o n  2 6  s e e k s  t o  e l i m i n a t e  a  j u d g e ' s  a b i l i t y  t o  s e t  a s i d e  
a  j u r y  v e r d i c t .  A j u d g e  s h o u l d  b e  e n t i t l e d  t o  g r a n t  a  n e w  t r i a l  
w h e n  h e  o r  s h e  b e l i e v e s  t h e r e  i s  i n s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  
a  c o n v i c t i o n .  A j u d g e  r a r e l y  u s e s  t h i s  p o w e r ;  h o w e v e r ,  i t  i s  a  
n e c e s s a r y  p o w e r  t o  a v o i d  t h e  p r e j u d i c e  w h i c h  s o m e t i m e s  c o m e 6  f r o m  
a n  u n f a i r  j u r y  v e r d i c t  w h i c h  i s  n o t  s u p p o r t e d  b y  t h e  e v i d e n c e .  O n e  
m u s t  a s k :  w h a t  i s  t h e  m o t i v e  b e h i n d  t h i s  a t t e m p t  t o  a m e n d  p r e s e n t
l a n g u a g e ,  l a n g u a g e  t h a t  c l e a r l y  a c t s  t o  p r o v i d e  a  b a l a n c e  a g a i n s t  
t h e  p o t e n t i a l  o f  b i a s e d  j u r i e s ?  T h i s  s e c t i o n  o f  t h e  b i l l  i s  h i g h l y  
s u s p e c t .

We f u r t h e r  o p p o s e  l i m i t i n g  t h e  t i m e  f o r  f i l i n g  a  m o t i o n  f o r  a  
n e w  t r i a l  t o  I S O  d a y s .  T h e  b e s t  w a y  t o  e n s u r e  t h a t  t h e  j u s t i c e  
s y « t e m  w o r k s  f a i r l y  i s  t o  p r o v i d e  f o r  l i b e r a l  m e a s u r e s  t o  m a k e  
c o r r e c t i o n s .  T h e r e  i s  n o  r e a s o n  t o  l i m i t  t h i s  s e c t i o n  t o  6 m o n t h s .  
A g a i n ,  w e  a r e  p a r t i c u l a r l y  c o n c e r n e d  a b o u t  t h e  r a m i f i c a t i o n s  o f  
t h i s  c h a n g e  i f  A l a s k a  w s r e  t o  p a s s  d e a t h  p e n a l t y  l e g i a l a t i o n .  T h e  
e x p e r i e n c e  o f  d e f e n d a n t s  i n  o t h e r  s t a t s s  h a s  d e m o n s t r a t e d  t h a t  n e w  
e v i d e n c e ,  a u c h  a s  t h e  d i s c o v e r y  o f  p e r j u r e d  t e s t i m o n y  o r  r e c a n t i n g  
w i t n e s s e s ,  o f t e n  c o m e s  y e a r s  —  n o t  d a y s  o r  m o n t h s  —  a f t e r  t h e  
c o n v i c t i o n .

We a r e  a l s o  o p p o s e d  t o  t h e  p r o p o s e d  c h a n g e s  t o  C r i m i n a l  R u l e  
3 5  c o n t a i n e d  i n  t h i s  b i l l .  S e c t i o n  2 8  w o u l d  l i m i t  t h e  a m o u n t  o f  
t i m e  a  p e r s o n  h a s  t o  f i l e  a  s e n t e n c e  m o d i f i c a t i o n  t o  6 0  d a y s .  T h i s  
c h a n g e  i s  u n n e c e s s a r y  a n d  h a r m f u l .  T h e r e  a r e  a  m u l t i t u d e  o f  
r e a s o n s  w h y  a  p e r s o n  m a y  s e e k  a  s e n t e n c e  m o d i f i c a t i o n  w h i c h  c o u l d  
s t e m  f r o m  c i r c u m s t a n c e s  a r i s i n g  a f t e r  6 0  d a y a .  E x a m p l e s  s u c h  a a  
f a m i l y  e m e r g e n c i e s ,  h e a l t h  o f  t h e  i n m a t e ,  o r  t h e  i n m a t e  
s u c c e s s f u l l y  c o m p l e t i n g  r e h a b i l i t a t i o n  p r o g r a m s  a r e  a l l  v a l i d  
r e a s o n s  f o r  s e e k i n g  s e n t e n c e  m o d i f i c a t i o n .  T o  l i m i t  t h e  t i m e  t o  6 0
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d a y s  e f f e c t i v e l y  e l i m i n a t e s  a  p e r s o n ' s  o p p o r t u n i t y  t o  a p p l y  f o r  a  
s e n t e n c e  m o d i f i c a t i o n .  W i t h  t h e  s t a t e ' s  c u r r e n t  f i s c a l  c r i s i s  a n d  
c o n c o m i t a n t  d i f f i c u l t y  o f  a f f o r d i n g  t h e  c o s t  o f  h o u s i n g  i n m a t e s ,  i t  
m a k e s  s e n s e  t o  p r o v i d e  j u d i c i a l  d i s c r e t i o n  i n  o r d e r  t o  m o d i f y  t h e  
s e n t e n c e s  o f  t h o s e  i n m a t e s  w h o  n o  l o n g e r  n e e d  t o  b e  i n c a r c e r a t e d .

F i n a l l y ,  v e  o p p o s e  o t h e r  p r o p o s e d  c h a n g e s  t o  C r i m i n a l  R u l e  3 5 .  
S e c t i o n  3 2  w o u l d  a m e n d  R u l e  3 5 . 1  a n d  e l i m i n a t e  t h e  A l a s k a  R u l e  o f  
C i v i l  D i s c o v e r y  f r o m  p o s t - c o n v i c t i o n  r e l i e f  p r o c e e d i n g s .  I n  t h e  
i n t e r e s t  o f  j u d i c i a l  e x p e d i e n c y ,  i t  i s  b e t t e r  t o  p r o v i d e  e m p l e  
o p p o r t u n i t i e s  f o r  d i s c o v e r y .  T h e  f u l l  a n d  f r e a  e x c h a n g e  o f  
I n f o r m a t i o n  o f t e n  p r o m o t e s  s e t t l e m e n t  o f  c l a i m s .  I t  a l s o  o f t e n  
e l i m i n a t e s  t h e  n e e d  t o  h o l d  c o u r t  h e a r i n g s  a n d  c a l l  w i t n e s s e a  
s i m p l y  b e c a u s e  t h e  p a r t i e s  d o  n o t  k n o w  w h a t  i n f o r m a t i o n  t h e  o t h e r  
s i d e  h a s .

W h i l e  w e  u n d e r s t a n d  t h e  s t a t e ' s  i n t e r s s t  i n  m a k i n g  t h e  c o u r t s  
r u n  a s  e f f i c i e n t l y  a s  p o s s i b l e ,  t h i s  m u s t  n o t  b e  d o n e  a t  t h e  c o s t  
o f  l i m i t i n g  a c c e s s  t o  t h e  c o u r t s .  W h e n  t h i s  h a p p e n s ,  a l l  c i t i z e n s  
a r e  a t  r i s k  t h a t  t h e y  w i l l  n o t  b e  e b l e  t o  g e t  r e d r e s s  w h e n  
w r o n g f u l l y  c o n v i c t e d .  B e s i d e s  t h e  d u e  p r o c e s s  c o n c e r n s  t h a t  w e  
h a v e ,  t h i s  b i l l  s e r i o u s l y  d i s c r i m i n a t e s  a g a i n s t  i n d i g e n t  p e o p l e  a n d  
p o s e s  e q u a l  p r o t e c t i o n  p r o b l e m s ,  a s  w e l l .

We a p p r e c i a t e  y o u r  a t t e n t i o n  t o  t h e  a b o v e  s t a t e d  c o n c e r n s  a n d  
a s k  t h a t  y o u  s e r i o u s l y  c o n s i d e r  t h e  c h a n g e s  w e  h a v e  s u g g e s t e d .  T h e  
A l a s k a  C i v i l  L i b e r t i e s  U n i o n  i s  s t r o n g l y  o p p o s e d  t o  t h i s  
l e g i s l a t i o n ;  w e  f i r m l y  b e l i e v e  m a n y  o f  t h e  HB 2 0 1 ' s  p r o p o s a l s  a r e  
a  p a r t i c u l a r l y  e g r e g i o u s  a n d  u n c o n s t i t u t i o n a l  a t t a c k  o n  t h e  d u e  
p r o c e s s  r i g h t s  o f  A l a s k a n s .

R e s p e c t f u l l y  y o u r s ,

R a n d a l l  P .  B u r n s
E x e c u t i v e  D i r e c t o r
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