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TONY KNOWLES, GOVERNOR

GOLDBELTPLACE
301 WEST 10TH STREET, SUITE 200

DEPARTMENT OF EDUCATION JUNEAU, ALASKA 99801-1894
OFFICE OF THE COMMISSIONER
/
February 7, 1995

The Honorable Mark Hanley

The Honorable Richard Foster
Co-Chairs, House Finance Committee
State Capitol

Juneau, AK 99801-1182

Dear Co-Chairs Hanley and Foster:

During the Department of Education’s overview before the House Finance Committee on
January 23, committee members asked specific questions regarding the court decision on the
transportation of non-public school students and the reauthorization of federal Impact Aid.
Enclosed for your information are copies of the court’s decision in'Ten Eyck v. State of Alaska,
correspondence between the department and school districts regarding Impact Aid, and the
federal Impact Aid statute, with the appropriate text highlighted on page 248.

In response to the court’s decision regarding transportation of non-public school students, the
department prepared draft regulations that were distributed for public comment in August of
1994. Because of the negative public response and lack of funding for non-public pupil
transportation, the State Board of Education tabled the regulations. Copies of the draft
requlations on non-public pupil transportation and public comments received are enclosed for
your information. The department has requested $3,000,000 in FY96 for non-public pupil
transportation reimbursement, which includes $327,400 currently being reimbursed to the
Fairbanks School District for dedicated transportation routes for Monroe High School.

In recent years the total receipt of Impact Aid has been about $75,000,000. Local districts have
a net benefit of approximately $32,000,000, due to an annual reduction in the general fund
amount of state aid to the same districts of $43,000,000. The district benefit comes from the
portion of the Impact Aid which is designated as Indian Lands add-on and Special Education
add-on, as well as the 100> minimum, which is not considered under the state law in determining
foundation entitlement. Impact Aid appropriations have reduced Alaska's receipt and the FY96
deduct is now estimated at $35,000,000. The amount of local revenue which a school district
can receive is limited, in order to comply with the federal revenue disparity test. Disparity is a
measure of the differences in revenue available to fund the current operations of each individual
school district. Prior to October 1994, disparity calculations and the 25% maximum disparity
were set by federal regulation. Based on the recent re-authorization, this process is now
controlled by district wealth values and disparity standards set forth in federal statutes.
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Revenue disparity will be calculated utilizing actual data from two-years prior. An exception to
the two year prior data rule exists in the federal law if a state substantially revises its public
school funding formula. Beginning in FY98 the disparity limit is set at 20%. If further
restrictions of local contributions are not implemented by July 1, 1995 or if a substantially
revised formula is not submitted to and approved by the U.S. Secretary of Education by Juiy 1,
1997, the general fund portion of the foundation program entitlement may increase by

$35,000,000 to $43,000,000 in FY98.

The reauthorization of fetleral Impact Aid changing the disparity requirement from 25% to 20%
for FY98 will require the state to address the existing local cap in FY96 either through
regulation or by making a commitment to substandally revise the Foundation Program. Another
option is to do nothing and gamble that the actual disparity in FY96 and subsequent years will be
less than 20%, without placing further restrictions on local contributions. The FYy3 disparity
was 19.81% which is the most recent year available. As the committee chair suggested there are
a variety of other options. Regardless of the avenue taken, if the state continues to recognize
Impact Aid in the formula, failure to meet the required disparity standard in FY96 may result in

substantial monetary penalties in the future.

These are complex issues that will require the collective efforts of the administration, the
legislature, school districts and the public to find solutions. The department has devoted
significant resources to these issues and will be happy to assist you and the members of the
committee in your deliberations.

Sincerely,

Commissioner

cc: House Finance Committee Members

Enclosures
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IK THE SUPERIOR COURT FOR THE STATS OF ALASKA

FOURTH JUDICIAL DISTRICT

CAXXLL* TEH XYCX and ROBERT *
TEN EYCK on their own behalf end
e» next friends end parents off
MKOHAM TEN EYCK, HAYLTY TEN EYCK
and CAXTLXN TSH EYCK, end on
*
behalf of ell rkher person PMNIMMOH

similarly eitueted,. swticf/lwmcaswnw asnwr

Plaintiffs,’ JAN25m

ChrttfSeTriSOMV

STATE OF ALASKA, DEPARTMENT OF o3 A — [ —— W

EDUCATION; end JERRY covey,
COMMISSIONER OF EDUCATION,

V.

Defender:to .

Cm- Ho. WA-S3-3133 CivVil--—m—m-
mMORAMCUM DECISION

This i« e suit for injunctive and declaratory relief
seeking to require the state Department of Education to continue
the funding of bue transportation to qua'i.ifylr.g ronpublic school
students. Plaintiffs filed this case as a class action and have
roved for court recognition of their status as representatives of
the clese. Also before the court are the defendantsl, state of
Alaaka, Dtpartaent of Education, and Jerry covey, Conaleeioner of
Education [collectively, the state], notion for partial summary
judgment on the issue of the constitutionality of AS 14.0%*.020
and plaintiffs’ cross notion for junuy judgment. In addition,
the plaintiffs seek recognition as public intartit litigants.

These motions are discussed below.

r.
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XCTUM* MU VmoCXSUMOI BIIT»T

Plaintiff* Caaill* Tan Eyck aixd. Hobart Tan Eyck brought
rhi present action on their own .bahalf, aa paranta of Keghan Tan
rynk, Haylay Tan Eyck, and C aitlin Tan tycX, and nn behalf of all
other paraona slaiiarly aituateo, The Tan Xyck family resides in
North Pole* The Tan Eyck children strand maculata Concaption
Elementary School [icsj, a privmtm catholic school In Fairbanks
and era transportad to aohool on buaas fundad by tha state undar
AS 14%09.020. i

Since tha fall of 1980, tha atata ha* baan reimbursing
tha Fairbanks North star Borough school District [FairbanXa Dia-
trict) for tha transportation of atudanta attending ICS and
Monroe High School, a catholic high school in Fairbanks [collec-
tively, Monroe/lICS]. In 1990, the atata Department of Education
[DOE] an”arM into a fiva year pepll reimbursement agreement with
thm Fairbanks D istrict, since that time, the Fairbanks District
has operated on tha understanding that it would be fully rsia-
bursad for up to nine "regular route" buses to provide service to
nonpubllc aohool students in the Fairbanks area unless tha pro-
ration raimburaaaant from tha state falls below 89 percent of tha

approved expensex*.

DOS has reimbursed tha Fairbanks District for tha

JA"Tha buses are privately owned and are operated undar con-
tract with tha Fairbanks North star borough school District.

Tan Eyck v. State
4FA-93-2135 Civil

Page 2
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transport of nonpublio school students undar that agreaaent tor
thm part thru years. Of 1:he approxinataiy 800 atudanta that
attend Honroa/ ICE, an avaraga of 333 currantly uaa tha publicly
rundad buna*. Nonroe/ICS hai navar provided bua aarvio# to its
Studenta.

Tha want* loading up to tha oasration of poblio fund-
ing of buses fee- thoaa privéte school atudanta and precipitating
this suit began In Jun; 1*13* At- that ties, whan tha Xanal
PaniftfUl* Borough school District rxanai District] sought a
clarification froa doe conesiming tha atata'a policy on trans-
porting nonpublic school at,idants un routes axtsnding bayond
axisting public school bus routes. lha Kanal District varbally
regusated a routs extension tO its existing bus schadula In ordsr
to pick up a nonpublic aehisol student living bayond tha axisting
public school bus route.

Duana Quilay, Dirsctor cf yinanoa for DOI, daniad tha
regueat basad on his undaratumding that AS 14.09.030 auihorixed
transportation of nonpublic i-choal students only on routes nac-
assar/ to transport public school studsnts. Subsequently, Quilay
laarnsd that DOS was reimbursing tha Tairbank* District for tha
transportation of nonpublic achool atudanta on dedicated nonpub-
lic routss to and fros Honroa/lcs.

AU ntil that tiaa, tha X«nai District had baan allowing non-

publlo school students |living along established public school
routes to ride public sohool tueae to thair nonpublio aohooln.

Tan Byak v. State
4rA-93-2139 Civil *
Pegs 3
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Cuilsy conferred with tha cosmieeienar of Education and
tha Department of Law to detamina vhathar reiaburaeaant for tha
transportation of tha nonpublio aohool atudanta was legal. Tha
Department of Lav advised that a foraal 1971 Attorney General
opinion had concluded that tha buaing of nonpublio nohool utu-
dents violated the direct benefits clauaa of tha Alaiika Consti-
tution* Tha Dspartaant further opined that the 1978 opinion vae
I valid statMtnt Of axistlng ease law.”

On August 13, 1993, Oullay and covay inforusd Barbara
M artin, Assistant superihtandant of Buslhnass, am Ricx cross,
superintendent of tha Fairbanks District, of tha possibility that
funds would ba disapproved for nonpublic school transportation.
DOE notifiad tha FairbanXa District by lattar datad August 19,
1993, of it* final decision to diaapprova funding fior sha trana-
portation of nonpublio achool atudanta in Fairbanks.

On August 20, 1993, Covay officially notifiad all
aohool superintendents that DOE would no longar approve funding
for any nonpublic school studant transportation and that dis-
trict* wars no longar to transport nonpublio school students on

"Tha Department of Lav also notad that, regardless of the

statute's constitutionality, tha transportation providsd to ncn-
publio school atudanta in Fairbanks appeared to go beyond tha
atatut*. That iaaus is not prasentad in thia caaa. Tha atata
has stipulated that, for purpasaa of thia oaee, tha nonpublic
segaarrts of bus routes in rairbanka coaply with AS 14.09*020*
The evidence that North Pole students are transported to
Fairbanks to attend public school faoilitias supports this
conclusion.

Tan Eyck v. fftata
4FA-S3-2139 Civil
Page 4
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either dedicated nenpuhlic school routes or existing public
school routes. Covsy requested thgat any affsehad districts sup-
ply rsvissd transportation schedules and vehicle needs. Xodialc,
Kenai, end Ketchikan** each replied that it had been buaing non-

public school students along existing public school routes. Mo

school district othaf than fairbanks reported bus routes” dedi-

cated solely to nonpublio school students.

During the course of this litigation, the Department of
Lav discovered and disclosed a memorandum dated December 17,
1979, fro* than Attorney General Avrum M. Grose to Marshall Lind,
the Commissioner of DOB. in* tha memorandum, arose stated hie
opinion that, baaed on the supreme Court’e decieion in Bheldon

Jaokeo.t college v. stated tha busing of nonpublio aohool stu-

dents vculd not violate Article VIZ, Station | of the Alaska

AKodiaX and Xenai responded ia writing and KetchiXan re-
sponded verbally.

*/"pbus route" Is defined in 4 AAC 27.990(3) asl

the shortest distance necessary to transport a
given group of pupils to and from a pickup point
nearest their homes and thsir regular attondanne
center, but does not include the dietenca from
where a transportatlon vehicle is garaged to the
start of its route.
|
in Fairbanks, tight routes are used exclusively for the transport
of nonpublio school students. The seme buses are used at other
times of fcfcs day to transport public school students.

P.2d 127 (Alaska 1979).

en Byck v. state
ra—to—-£133. civil
pegs O



Constitution. Ha advised that his new opinion uupsrseded the
opinion of June 12 197#.1 The Department of Lav asserts in
this case that the Dsoseber 1979 opinion expressed by Gross dose
not affsot the state's position in tha current motion.

Plaintiffs brought the Instant sotion necking a declar-
atory judge«nt that as 14.09.0SQ is constitutional and a parma-
nant injunction prohibiting tha stats from withholding reimburse-
ment under the statuts. Plaintiffe have allegad, a denial of
rights under the-state constitution, toreach of contract for fail-
ure to perform in accordance with the Pupil Reimbursement Agree-
ment*1, 1and violations of procedure! due prooass by being de-
privad of the opportunity to. be heard before DOZ sede its *inal
decision to disapprove funding for nonpublic aohool student *.

The state did not oppose a temporary restraining order,
which the court issued on August 25, 1993. Beginning on
September 21, 1993, the court held e oonaolidatnd evidentiary
hearing on the plaintiffs' motion for a preliminary injunction
and the merits of the case. On September 23, 1993, the court

issued a preliminary injunction continuing tha application of AS
no, 4

"Ths Juide 12, 797S, opinion was relied upon by the state in
its August , 1993, decision halting bus sarvica to private
school students, The stmts official.* were unaware of the
December 17, 1979, Attorney General opinion.

AP laintiffs assort that they ere third party beneficiaries

under the agreement and reasonably relied on. the agreement in
making educational and life decisions.

Ten ifydc V. State
4rA-99-ai3S Civil
Pegs 5



14.09.020 and requiring tha atata to continue to reiaburse any

aohool dlatriota providing bu* transportation to nonpublio aohool

atudanta.?

pxscuifzo*
Motion for Claaa C srtlflcatlon

Hbsther thia caaa aay be Maintained aa a claaa action

and the Identity of tha class to be represented are natters gov-
erned by Alaaka civil xula 23. civil Hula 23 provides that one

or aera neabere of a clase aay eue or be sued ae repreaentativs

parties oh behalf of all asabers of that olasa only ifi

(1} the clasa ia eo nuaerous that joinder of
«11 sssbere ia iapracticable;

(2) there are questlane of lev or faats
cosaon to the cl sea;

(3) the olaias or defenses of the repre-
sentative parties ere typical of the claim*
or defenses of the class; and

(4) the representative parties will fairly
. and adequately protect the interests of the
claaa.

la the Instant oaes, plaintiffs vculd define the clase
ee Including all students attending or ylahlng to attend nonpub-
lio schools in Alaska, together with their parents, who are ag-
grieved by the state's decision to discontinue funding for trans-

portation of etudents to nonpublic schools under AS 14.09.020.

AThe cjurt did not require the plaintiff to poet e bond*

Ten xyck v. state
4FA-93-213B CiVI
Page 7
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Clearly, auoh an expansive description of tha cirass yields eae-

bars ao nu

the uibtEihip proposed by plaintiffs is too broad, including in-
dividuals who have little or no eonnaotion with tha claim baisg
litig*tad and who ara not now and would naver ba affactad by
POX'S decision.*? Moreover, tha paroaatara of tha proposed
class would bs dspsndsnt on a ganaral and indefinite State Of
Bind, such that there is "no rational or reasonable process of
defining and determining the extent end character of ths class,
and what individuals are in tha class.* Vietnam Veterans Against
ihi_Kir, 63 r.x.D. at 6io.

This court, however, has tha discretion to liait or
redefine the class in an appropriate Banner if the proposed para-
meters of the class do not aeet a sinisua standard of dafinita-

Nnsss. 7A C. Hright, A. Miller t H. Kane, Fwdersl Practice and

Procedure, $1760 at 123-24 (1980). Hotvithstendii*g the many d if-~
faring theories advanced by plaintiffs, this carj turns on the

oonstitutionslity of AS 14.09.020. .Plaintiffs hers ara challeng-

A1 S S viatnanm Veterans Against tha War v, E«n«ctt. 63

f.Jt.D. €79, 680 (1974) (class defined as "persons who attend ox
participate or who wish to attend or participate in any publio

assembly or demonstration,” was too vague and iapracise. to be
adequate undar radaral hula of Civil Procedure 33). Tha Alaska

Supreme Court has recognized the identity between Civil Rule 23
and tha corresponding federal rule end hee found fadsrel case lav
persuasive. Nolan v. Sea Airaotivs. Xno., 027 P,2d 1035, 1041
(Alaska ifsi).

Tan xyck v. state
4FA—fsB-2138 Civil
Pagr
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in? the stated atteept to wnforce a conatitutioncl prevision.

Thus, the class nuet be limited to only those students,
together with their parents, against whoa the constitutional pro-
vision ViS being invoked, nonpublic aohool students riding
buses funded under AS 1400020 rather than all student* in the
Stats, as there is no justiciable controversy present unless the
class is so limited. The fact that the specific members or the
class may change during the course of the tction is not impor-
tant# 7A c. Wright, A. Miller, M. Kane, Federal Practice a Pro-
cedure, $1760 at 120 (1916) ,

Hiving detarmined that it is possible to define a
class, ths court must next examine the site of that class. In
Fairbanks alone, an average of 233 students are bused under AS'
14*09.020 to Monroe/ICS. in addition, the Kodiak Ilsland Borough
School District, .the Kenai Peninsula Borough School District# and
the Ketchikan school District bus nonpublic school students at
state expense. The number of nonpublic school students riding

stats funded buses is sufficiently Ilarge to make joinder-

impractical,

Hhila not diaputingf ths numerosity of tl);e potential
class, ths stats argues that issues of fact distinguish members
of the class residing in different school districts, ostensibly,
ths state is referring to tha fact that nonpublio school students

in districts other than Fairbanks are wransportsd’ on regularly

scheduled public school routes, not dedicated nonpublic school

Tan syck v. state
ZFA-93-2135 Civil

page 9
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routes* The etate contend* that these factual issues aaka it im-
possible for tha representative perries to prottoi tha ir.ttrt?t?
of tbs olase fairly and adequately.

Tbe mupreae court addressed a aiailer issue in State v.
Alex. 640 P.2d 203 (Meeks 1M3). There, commercial flahere
brought s class action against private aquaculture associations
and the stats, Alleging that a statute authorising the private
aquaculture associations to collect mandatory assessasnts on the
sale of salmon by cosmsrcial fishers vaa unconstitutional* De-
fendant* appealed the trial court’'s certification of ths olass,
contending that plaintiffs could not provide adequate representa-
tion for ths class beoause they had interests antagonistic to
other mashers of ths class.,

In upholding ths trial court's certification of ths
olass, tha court reasoned that, in a suit to strike down a
statute as unconstitutional, ths requirement of adequate repre-
sentation loses vitality as a finding of unconstitutionality will
affect all Class members equally*

Thus, even if [a] plaintiff is not a proper

representative in the traditional sense,

striking a class claim will' not effectively

change the end result if the party success-

fully proceeds on an individual basis.
xd. at 214, quoting 7 C. Wright ft A* Millar, Federal Practioa and
Procedure, S177X, at 664 (1972)

Tha Aler court also noted that, in an action to dealers

a statute unconstitutional, "there are only two sides to the ar-

Tan xyck v, State
4FA-93-2138 Civil
Page 10
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quMnt; either the statute is constitutional or it la not." Id.
If there «r* no inherent canflint* aaonget the interests of the
individual clase maebers, e.g.. rights to different shares of a
lisitad fund, "ths interest* of class seebera antagonistic to the
representatives' constitutional attack v ill usually be adequate-
ly represented by the defendants." X&*

Whilethe plaintiffs here eaakte uphold/ not strike
down, the constitutionality of a statute, 4he reeeening in hlsk
le still applicable. The state contends that the statute at
Issue is unconstitutional/ but has stipulated to ths faot that
the busing of nonpublio school students in Fairbanks conforms to
AS 14.09.020. The Issue befors the court then is not whether the
state IS implementing tha statute properly, but whether AS
14.09.020 violates Article VI, section 1 of the Alaska
Constitution.

While the use of dedieatad nonpublio aohool routes in
Fairbanks nay tsst the. outer limits of ths statute/ e finding
that as 14.09.020 is unconstitutional after an excmination of the
facta asthey sxiat ig Fairbanks would affect all nonpublio
aohool students riding publio 'school buses in the same way. That
is, sithar the statute is constitutional and stats funded busjng
of nonpublic school students contlnuss or ths statute violates
the diraot support clause and the praatioe must cease. Tha basic
interest of all class member* is ths sama, i.e .. receiving state =

funded transportation to nonpublic sohools. .It is irrelavant

Tsn Eyck v. stata
4FA-91-813S civil
Page Il
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whsthar ths students elsewhere in the state "piggy-baaX1l rides on
existing bu# routes. Tha claiaui and defenses off tha olees »*»-
bers r» similar and any ractual distinctions alluded, to by tha
atata do not prevent tha naasd piaintiffffa fro* fairly and ade-
quately representing tha intarasta of all class saahsrs.

Having datarslnad that tbs raquirssanta off xuls 23(a)
art sat, tha court auat naxt datarnine whsthar tha action falls
within Rule 23(b) beffora it aay certify the ceea as a class
action. Plaintiffs do not apacify which typs of olasa action
undar Rule 23(b) thay ara seedcing, Tha atata argues that, if tha
action is certified aa a claaa action, it ehould fall undar Rais
23(b)(2).. Ths court agrees.

Civil Rula 23(b)(2) allova a claaa action to ba main-
tained vharas

Tha party opposing tha olaas baa aoted or

rsfusaa ta act on grounds generally appli-

cable to tha class, thereby aaXing appropri-

ate filial Injunctive relief or corresponding

declaratory relief with raspaot to tha clasa
as a whole.

A, ft.Civ.r. 23(b) (2) = Two factors auet be present in order for an

action to fall within section (b)(2):

(1) the opposing party's conduct or refusel
to act Bust be 'generally' applicablel to the

claaa and

(2) final injunctive or corresponding de-
claratory relief must. be appropriate for tha
class.

7A C. Wright, A. Millar a m. leans, radaral practice a proaadure,

Ten Byck v. State
4FA-a3-2135 Civil

pag* 1Is
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J1779 »t 447-49 (1994). < An aation is "generally applicable” if
the party opposing ths claaa is not rsguirsd to act dlraetly
againat each saabar of tha class, but acts gansrally aa to tha
entire class.

Courts apply Rula 23(b)(2) whara tha party opposing tha
class has acted on grounds that ara applicabla to tha entire
class, e.g.. a regulatory schssa. Tor axmspla, in Alex, tha
court noted that an action challenging tha oonstltutlonality of a
statute proparly rail within xuia 23(b)(2)* atata v. aisx. «b«
p.2d at 213 n.10.

Hare tha atata is acting undar a constitutional provi-

sion that applies equally to all aaabsra of tha alass. The atata

ia not raquirad to ace Individually against each elaas Bashar ana
tha injunctlvs and declaratory relief sought by plaintiffs would
affsot all class sasLors similarly. Thus, plaintiffs say bring a
clans action suit wundar Alaska Civil Rula 33(b)(2) on behalf of
allnonpublic school students riding busss funded by ths atsts
under AS 14.09.030 to and from nonpublio schools and tha parents

of thosa students.

Cross Motions for fimrasrv Judgment — Tha Lav
In 1961, tha fledgling Alaska Supreme Court datarained
that a statute providing for free transportation of students to
nonpublio schools violated the Alaska Organic Act provision pro-
hibiting ths appropriation of public aonay for support of nonpub-
an Eyck v. State

FA-93-2133 Civil
Pegs 13
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lie schools and vaa not validated with tha anaoticant of A rticl*

VIlI, Section 1 of tha Alaaka Constitute n.M M attieva v.
Quintln. 393 P.2d 932 (Alnaka I»il) fcart. denied. 3la .s.117

(1962) Tha atata relies entirely on Katthave In ita motion

for partial auaaary judgment.

In 1172/ tan years aftar taa uatthaua daoiaionrthat
Alaska Legislators anactad AS 14.09.020, similar to thsstatuts

previously struck down end which providaa, in jartihant parti

In thosa places in ths stats vhsrs ths da*
partaant or a achool district providaa trans-
portation for children attending public
schools, tha department alao ahall prcvida
transportation for children who . . . attand
nonpublio schools that art adslniatarad In
compliance with atata lav wbara ths children/
in order to raaah tha nonpublio schools, auet
travsl distanoss comparable to, and over
routaa ths same aa, ths diatanosa and routes
over which ths children attending public
schools era traiiaportsd. . ,

Plaintiffs bars ask ths court to find that tha provision of

m Artids vti, section 1 raada:

Ths legislature shall by ganaral lav aatabliah and
maintain a eystaa of public aohools open to all
ohildran of ths stats and say provide far other
publio educational institutions. schools ... so
established shall be free from sectarian control.
No money' ahall be paid fro* publio funds for tha
direct benefit of any religious or other private
educationsi institution.

H/The three aeaber court vaa sharply divided. juatios
Dijcnd dissented froa what ha oalled a "harsh and unjust conclu-
sion. ¢ 3[dP St 944.

Tan Eyck v. atata
4PA-93-2139 Civil
Fags 14



transportation to nonpublio aohool atudanta undar AS 14.09.020 ia
oonatitutional. Tha atata asserts that wundar Katthawa AS
14*09.010 le unconstitutional.

At fir at bluah, tha issues in this ease appuar aaaily
rsiolvad undar wmatthava. Tha difficulty ariaaa, however, in
light Of th« 1979 Suprese Court decision in Sheldon Jackson
Collage a. Btata. 599 P.2d 117 (1979).

In Sheldon jaeiKion. tha aourt examined tha atata tu-
ition grant progras, AS 14.40.77i(i), Tha progru awarded atata
rafidanta attandlng private co?lagaa in atata an amount generally
equal to tha difference between the tuition charged by a public
collage in tha ease area.**/ Tha court held that tha program vaa
not neutral and vis, in its effect, a direct benefit to the edu-
cational functions of nonpublio educational institution* and,
thua, violated Article yi2, Section .1 of the atata constitution*

In Sheldon JaOtaon. the oourt established guidelines
for use in determining generally the type of government action
intended to be prohibited by Artlole vii'a direct benefit olauee.
First, a court is directed to examine vhether the provision gov-
erning eld to nonpublio schools provides e neutral and nonaeleo-
tiva benefit. Next, the court auat determine vhether the state

aid program provides aid to education conducted outside the pub-

*"The grants vara $1,150 far each eligibla student in 1975-
76, and $%$a,500 per student in i?7«-77-

Ten Cyok v. state
4rA-91-2135 civil
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lio school*. Third, the court auat consider the magnitude of the
b enefit. Finally, tha court auat look behind the superficial
fora of the benefit end determine vhether funds are merely being
channeled through an intermediary to tha private school.

Zn establishing these guidelines, the Sheldon Jackson
court pointedly ocmeentod that it vae not relying on Matthews
end, thue, did not have the oooaeion to either overrule or re-
affirm Matthews. 599 P.2d at 130 n.20. The court acknowledged,
however, that a "substantial question . , * aan be raieed as to
fmtthove»i vitality in light of the analyaie which ve employ in
the present opinion.” 1Id. Thus, thia court euet now anelyaa the

statute, at issue under both Matthews and Bhsidan Jackson.**/

**/xa the state points out, e number of states have inter-
preted constitutional provisions prohibiting benefits to rali-
gious or private schools to exband to hieing of nonpublio school
students. Us, e.g.. opinion of the ,Justices. 216 A.2d ssb (Del.
1966); gpsldi v. Enaalking. 486 P.Zd 860 (ldaho 1971), cert,
denied; 406 U.S. 937 (1972)J sneera v. Honda. 449 P.2d 130
(Bewail 1961); Kookssck Valiev School PlatrictTwo. SQ6. 207 P.2d
196 (Wash. 1949).Ths state neglect* to mention, however, that
many other states have upheld such statutes and that, beginning
in the early 1970's, chare wee a noticeable shift in tha courts
towards upholding statutes providing publio _funding for the
transportation of nonpublio aohool students. AIm, JU9U» Attorney
neweyel v. School "a ilttn of gSSSXi 439 H.X.2d 770 (Waei. 1982)
(statute providing transportation to students attending nonpublio
eohoola in compliance with eompulsory attendance requirements did
not violate provision of etate constitution prohibiting aid to
private schools); Aesrlcans United. Inc. as Prntestantm v. Ind.
School Dist. NQ_fi2i. 179 N.W*2d 146 (Kinn. 1970), atrpsel Ala-
mlsseS 403 u.s. 90s (1*71) (statuts authorising uBs of public
funds to transport atudanta to sectarian schools did not violate
constitutional provision prohit .ting use of patella money for
support of parochial schools); £firinafleid school Dist. v. Dapt.
Qg md.. 397 A.3d 1184 fPsnn.l. sdpss! diaalsssd 443 u.s. 901

(continued.,.)

Ten ByOc v. State -
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Underlying thia court's analysis is ths ganaral prin-
ciple of statutory construction that first affords a atatuta a
presuspticn of constitutional validity. Ufi Xatthava. 363 P.2d
at 949.*" Tha stats, as ths party ohallonging'tha oonstitotion-

allty oz ths statuto, hairs tha burdsn of overcoming thia

presumption.

First, AS 14.09.020 on its ties confars benefit* equal*
ly upon atudanta attending publio and nonpublio schools. Trans-
portation is available to nonpublic school studants only in these
place* vhsrs publicly funded transportation Is providaa for pub-
lio school studants. AS 14.01.020. Moreover, ths language pro-

vidaa for ths equal treatment of publio and nonpublic school

N(...continued) 1
(1979) (ststuta rsquiring that both nonpublic school and publio
school pupils be transports! to their schools vithin district end
within tan alias outside district boundaries did not violets
Establishment Clause nor Equal Protection Clause). Bae also
tohraat v. Catalina Foothills Schoci Dist.. 113 S. Ct. 2462
(1993) (upholding against an Establishment Clause challenge the
provision of sign language interpratar to daaf nonpublio school
student undar tha individuals with Disabilities Education Act).
in upholding busing statutes, courts gsnarally equate provisions
of transportation wmervioas with other sarviaae aunh as severs,
streets, sidewalks, and police and fire protection, which ere
furnished to nonpublio schools as members of the ganaral public.
They also stress thet publio busing permits the sefe and expedi-
tious compliance with compulsory education laws. Any benefit to
the schools, it is rsssonsd, is incidental and not connected with

their educations! purposes.

m Tto issues here do not present an Establishment Clause
question as Ad 14.09.020 maXea no distinction batvsan rsllgious
and secular aid. Tha distinction is strictly between public end
nonpublic schools.,

Ten Eyck v. Stats
4FA-93-2130 Civil
Page 17
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studants by requiring that buying ba provided only what* nonpub-
lio school /atudanta wraval dlstanaas ooaparabla to, and ovar
routaa tha IIM aa,” tha distanoa* and rotitaa ovap which public
achool atudanta traval. Id,

Tha atata arguaa that, aa appliad, tha atatuta oonfara
banafita to nonpublio achool atudanta not avallabla to publia
achool atudantat In support of thia arguaant, it notaa that In
tha FairbonXa District public achool atudanta ara not buaad to
tha school Of thair ehOica. A public school studant ddy attarvd a
achool othsr than that aaaignad only on a apaca avallabla basis
and without publicly fundad transportation to that school.”

Nothing in Af 14.07.010 or .030, howavar, prohibits
tha usa of public funds to transport a publio school studant to
tha aohool of hla or har cholca. VVhaﬂuu‘g diatrict daniaa pub-
lic aohool atudanta busing to any publio achool .in tha district
has no baaring on tha statutorily Ixposad duty of tha district to
bus nonpublic achool atudanta to thair nonpublio schools. Thus,
tha fact that DO1 or a local school diatrict datsrxlnas that pub-

lio achool atudanta ara not aligibla to ba buaad beyond tha

schools assigned does not raqulra tha court to invalidata AS

14.09.020.

~"O n tha othar hand, in tha Fairbanks Diatrict, sons public
school atudanta art buaad barond tha aohool in thair local afctan-
danca cantar to Howard Luka "Altai-native school, Hutchieon Caraer
Cantar, or othar apacial aduoation prograa*.

Tan lyck v. stata
4FA-P3-ai3d civil
Pag* is
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Mevsrthslaaa, tha court cannot accept a construction of
AS 14.00.020 that wourd ailov nonpublio achool atudanta to be
transportad to wherever tha/ ohooaa to attand achool. At ita ex-
tras*, auch a aonatruction would laad to aa abeurd result, aa an-
titlin f Fairbanks atudanta to ba tranaportad to nonpublio aehooia
in Anchors?* on a daily basis- auoh a oonatruation, however, ia
pravantad by tha vary language af tha ststuta*

AS 14.09.020 auat bw construed to aaan that a atudant
la eligible for transportation to a nonpublio aohool if tha atu-
dant livoa the required distanca from tha nonpublio school or
along a designated hazardous route.” Based on tha prinoiplas
of equality embodied in'tha statute, only nonpublio achool atu-
denta living within a distance that is equaltcor leas than tha
furthaat dlztanca a public achool atudant would ba buaad by that
district art ellglbla fog tranaportitlon undar AS 14.09.020. A
atudant ia not antitlad to transportation undef At 14.09.010 to

nonpublic schoola bayond thssa parzaatara.” Baaad on this

reading, tha atatuta doaa not favor nonpublic achool atudanta and

i~rfita Matthews. 3(3 P.2d at 93B (crucial distance in deter-
mining eligibility for publicly funded transportstion vaa dia-
tanoa to aohool student ia attending, not distanca to nearest
publio schoel).

1
ATha hardship thia Buy create fcr soaa atudanta cannot
affsot tha court*a decision. 1
!

Tan Eyox v. ttata
4rA-»3-*135 Civil
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does not offond the concept of neutrality.-2

Second, ths fund* expended under W 14.09.020 do not
old education outside tbs publio echoole. In enelyilng this
factor In flhaidon JacAaon tha court recognized theti

any atata assistance that raliavaa tha burden
on a private achool to provide for tha health
and waifara off Ita atudanta will trat tha
school to concentrate Ita fund* on its pri-
vate educational mission. e

991 P.2d at 130. Tha court suggested, baaed on the comments of
the framers of the constitution, that Article VIX vould not bar

such incidental support. 599 P.2d at 130.

Tha court<a analyaia in flheldon Jacfcaon requires e more
extensive inquiry than that employed in Hattheve. Xn
the court rejected the child benefit theory and concluded that
publicly funded traneportatlon providee a direct benefit to non-

public achoola. 362 P.2d at 941" Without further inquiry,

attorney General v. School Committee of Esaex, 439
w.E«2d 770, 777 (Masai 1982) (vhera legislaturo intended equal
treatment of private school students, statute vould not be inter-
preted to provide transportation to privets achool students to
vherever they choose to attend, but euet be construed to place a
measure of raaaonablaneee on the transportation of private aohool
students),

"Plaintiffs wurge the <court to adopt the child benefit
theory <'since the logic of the Matthew case has not bean fol-
lowed by later Alaaka Supreme Court decisions. . Plaintiffcs
reply br-lef, October Ih.,, 1993, at 14, Matthava vaa not overrulsd
by ths court in gfreldon Jackson. 599 P.2d at 130 n.20, or any
other caaa. Consequently, while this court aay ravlew the
statute at issue under both Matthews and phsldon Jacfrion. this
court is not free to ignore totally tha court’'s findings 1IN
Hatthaw and adopt the child benefit thsory hers.

Ten EyOc v. state
4PA-93“2139 Civil
Page 20
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th* court held that-any aid thataccrueddirectly to * nonpublio
schoolwas prohibited under tne diroot benefit* elsuee in the
Organic Act and would not be sustained under the analogous previ-
sion in the constitution* id* With the benefit of the full
transcript* Of tha -constitutional convention, Sheldon Jmakaan
expended the court'e role in reviewing e atetute challenged under
Article viz, section | to include an inquiry ee to vhethar the
aid sets ks a direct subsidy to ths educations! objectives of the
nonpublio schools. *Si>f p.2d at 130*

Thus, undar the ssoond prong of the Bhalflon jlasdaaa
analysis, the direct benefits clause of the constitution does not
preclude Inaidental support to nonpublio schools that does not
asount to aid to education outside the publio schools.? Here,
the funding of transportation for nonpublio schools is analogous
to the provision of fire and police protection, traffic control,
severs, or other health and welfsrs services fros which the en-
tire community benefits and which have no role in the teaching

function of the nanpoblic school.*** Any benefit received by the

U/s99 P.3d at 130, Siting Soamar v. Plv. of m Works of

426 U.S. 736, 762 (1976): Matfe Y. PIttMBICf 421 U.». 34>,
306 (1973).

shaldon JacJcaon. tha court stated:

[Tlhough the polios end fire protection afforded a
privats school say provide tha school with quite
direct benefits, ar whan a campus fire is extin-
guished, such banafita art providsd without regard
(continued...)

Ten sycX v. stmts
4FA-93-213s Civil
Page 21.



[0:51 No.025 Y

3 JHN 25'94

. _1J3j:90"-400-700"

LfiUI-INO-RNN_£EX

school doss net rslisvm it of aa expense necesiary for ths educa-

tion of its students. .

The bus transportation in this ossa is such incidental

Zt does not relieve the private Schools fro* providing

this service as the schools do not now and have never done se .

support.

interfere with Article vxz'e

"mandate that Alaska pursue its educational objectives through

public education.¥ [d* at 131*/

AS 14.09.020 doae not, therefore,
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Third, the enaly*is in fiheidan J»eitron requires that
the court find thst the aid amounts to substantial assistance be-
fore it finds that the aid violates ths direct benefits clause of
the constitution.2/ In Bhaido« Jsekeen. the court struck down s
statute pursuant to which the collage directly recuived approxi-
mately* fix hundred thousand dollars from ii'73 through i*7«.

Unlike tha situation there, Wha"a the elimination of
tha state aid program clearly resulted in e dollar for dollar re-
ductlon in revenue to the college,2/ the financial hardship to
nonpublio schools resulting irom the elimination of public burning
is not as easily calculated.  Tha benefit cannot simply be
measured as the coat to the state-for tha transportation, for
these sums ara rot paid to the nonpublic school, either directly

or indirectly.

**/ conti ued
Hrl atlyﬁlnvo ve srop 45 of the e(J\‘u\éva%%n ﬁ &%ceﬁbga'”g dogs not

I .thoy h direct eflt ma
ttion 1 ol i
cl{,lobnenef\lltlomaylolﬂ oroas X

NAfter ths loss of the grant*, the college reported theti

ct| had suffd‘%rcepon s Ap ot ety QImInisned, cars

termination of the tuttion qran

P %rlam ae re lected In a redu? lon of students,
ty, Inccae and curriculum offerings.

599 p.2d at 132

Ten SyoX v. state
¢FA-S3-2138 Civil
Paga 23
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The prevision of transportation dojis not lighten the
financial burden faced by the nonpublic achool* by freeing trans-
portation funds to itict thee available for educational purposes.
Recognising that the eagnitude of tha benefit ie difficult o
measure and aay not be accurately represented by the aeount of
mCate spending, the court finds that any aid that aoeruee to non-
publio schools under Ad 14.09.020 ie attenuated at beet and that
the benefit received by the nonpublio eohools ie remote, toe in-
cidental, and too indirect to render the statute constitutionally
inflr», ¥  Bw Attorney General v. flchool..CHmittee of EISIX,
439 H.K.2d 770, 779 (Mass. 1982) (benefits busing brings to
schools ars not substantisl aid, but eld which is quits rasote).

Ths state suggests that under Article viz, ffeotlon 1,
the "benefit" to ths nonpublic school cannot be aetaured only in
monetary taras, but suet also be viewed in light of the "ettreo-
tive services" 'the stats expenditures allow nonpublio schools to
offer their students. Specifically, ths state contends that pub-
lic Ending for transportation allows ths nonpublio schools to
draw s sore diverse student body and not only relieves the non-
publio achool of that expense, but also enabies the school to
collect tuitions fro* those-students who vould not otherwise be
able to procure transportation to the school. It is argued that

That the coat to the atata of conferring this benefit aa
\5%2 as]f; Ee‘ fro* year to year 1a not mgmhczgnt to the courtg

. 4

Tsn Eyalc v. State
erA-sa-ilias civil
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ths eliaination of publioly funded busing vould rsquirs nonpublio
schools to expand raaourats ts provids that ssrvios ajod 1eu ths
tuitions of ths studants who vould bs unabla to sttsad sithsr be-
cauaa of ths addad cost of transportation or ths unavailability
of altarnativs methods of transpore to and froa ths nonpublio
sahoolS.

ThIl argument> however, IsoXs factual support.  There
Is no basis for concluding that tha coata of atudant transporta-
tion vould ba shlftad to and boms by tha nonpublio schools,
Moraovar, takan at faoa valua, application of ths stats's argu-
ment vould pracluda any atata aid to aupport naalth and valfara
programs for atudanta of nonpublic schools. Any such spending
would rsduoa tha burden on tha nonpublic schools to provids thosa
sarvloas and maka thoa* schools sora attractiva to potential s.tu-
dants. Undar fihaldon Jackson, a distinetion must bs mads bstvsan
aid for haslth and vsifars programs and aid to aducatlon,

Tha fact that tha funding of transportation undar AS
14.09.020 encouragas attandanca at nonpublio schools to soma da-
grss cannot ba ignorad. Ths samo could bs said, however, for tha
existonca of indoor plumbing,1polica and fir* protection, tala-
phons sarvica, and othar benefits darivsd from govammantal
sarviceju Moraovar, vhathar attandanoa is raally banafittad ia
guaatlonabla vftars, as hara, thsra is oftan a waiting Hat of 1
atudanta wanting to attand Monroa/XCS. If publicly fundad trans-
portation vara aliainatod and altamata busing wars not fundad by

%yzé Stat
alas CIVI
age
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the elimitation of publioly funded busing would require nonpublio
schooli to expend rtaourets to provide that service and leu tha
tuitions of tha atudanta who would be unabla to attand aithar be-~
causa of ths added cost of transportation ar tha unavailability
of altarnatlvs ssthods or transport to and from ths nonpublio
schools.

TAIl argumentf howevar, lacks factual support. Tharc
is no basis for concluding that tha coata of atudant transporta-
tion would ba ahiftad to and homa by tha nonpublio schools.
Moreover, taken at faoa value, application of tfit atata'a argu-
ment vould pracluds any atata aid to aupport health and welfare
programs for atudanta of nonpublic schools. Any such spending
vould raduca tha burden on tha nonpublic schools to provida thosa
aarvioaa and maxa thoaa achoola nora attractive to potential a.tu-
dants. Undar Sheldon Jackaon, a distinction auat ha mada batwaan
aid for haalth and valfara programs and aid to sducation.

Tha fact that ths funding of transportation undar AS
14.09.020 encourages attandanca at nonpublio achoola to sons da-
grsa cannot ba ignorad. Tha aaaa could ba sai(*., howsvar, for tha
axiatanca of indoor plumbing,' polioa and fira protaction, tala-
phona aarvica, and othar benefits darivad from govammantal
aarvicaa. Moreover, vhathar attandanoa ia raally banefitted Ia
questionable where, aa hsrs, thara ia oftan a waiting Hat of e
atudanta wanting to attand Monroe/ic3. if publicly fundad trans-
portation vara eliminated and altamata buaing wara not fundad by

Tan Eyck v. State
4rn-93-ai3B civil
paga 13
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tha nonpublio aahools, bom' atudanta would find alternate means
of transportation. In such a ease, nonpublio oohoola vould loss
tha tuition income of those students who vould not ba able to
errenga alternate transportation, but only to the extant that tha
school vould not then bw able to fill those slots with nav stu-
dents. fiu lobreet v. Catalina 7 othllla achool Diet.. 113 s.Ct.
2462 (1993)- (only indirect benefit school My receive undar indi-
viduals with Disabilities Education Act Is handicapped .studentes
tuition, and only if school could not otherwise fill that slot).

Moreover, there Is an observable public benefit from
the busing of thsee students.  Nonpublio school students are
transported sort safely, sore efficiently, and with less Impact
on tha environment on publio busea than if the students vara
forced to provida thair own Leans of transportation tc and from
school.  Based on tha legitimate purposes of protecting tha
health and welfare of students required to attand school under
ths atata's compulsory education law, and beoauaa tha busing does
not dirootly aid tha educational function of tha nonpublio
schools, ths court finds that tha sagnituds of tha benefit de-
rived undar Al 14.09.020 does not violate Article VII, Section 1
of tha constitution.?

AP laintiffs araue that the 00st of bus mg nonpublio scho

ol
students must bs bab nced0 0%?5”“ ]Ltm bcuorSF ome/(sj\yscra“%esb o?
Beul‘feevnets tqatthaa dpetern} inafion Pf w ther f%m’ eX ended b¥ Eha
state violate a consttutional provision tur wheithe
(cont Lnuad.. 3

Tan Byck v. state
4FA-S3-2130"Civil
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Ths final prang of the analysis established in Sheldon
Jankaan raquirss the court t* ax*»in« vhather funds channeled
through an intermediary actually amount to diract aid to nonpuh-
lie schools. P lain tiffs *rgu* that it is the independent bue

cuntracrtors, and nOt ths nonpublio achoola, that actually benefit

under AS 14.09.020. Thsy assart that no aonsy avsr reaches ths
nonpublio schools and, thus, tha ell*ination of funding would not
aava ths n Koot ¥ e —

jadcion. wnsthsr DOE pays ths bus contractors directly, reim-
burses ths public achoola district=, or relsassa ths funds di-
rsotly to ths nonpublio schools, ths result is ths iim and ths
accounting entry ussd by ths stats doss not affsot ths constitu-
tionality oj ths AS 14.09.0ld. Yat, it rtaalh* trua that thsss
funds ara not paid, sithar dirsctly or indlraatly, to Monros/zcs,
inasmuch aa thsss schools have t«var providad transportation
aarvicss and thus racsiva no seasurabl* diraot financial bsnaflt.

land on ths abovs reasoning, tha court finds that as
14.09.020 doss not provide s significant direct bsnaflt to ths
educational purpose of honpublic achool* and, as auch, doss not
violate Article VII, section 1 of tha constitution.

tat vauld Increas \f . nonpublio
W r&eé (RTINS S onsreeshools if transgortas

Ten byoJc v. ftata
4FA-»3~1131 Civil
Pegs 27



nation to naelar* PljIntiffa Public Intaraefc Litlg«nfc«
Plaintiffmaaak publio intaraat litigant status. Tha
court auat dataraina whathar plaintiff* aaaJc to protact tha pub-
lio intaraat in bringing thia action. Tha four criteria for de-
termining vhathar a particular lawsuit involves tha public intar-
e designed to effectuate strong

aat arai
1 eas
%Jb| elaa”

olie
|0%10p||af 6<l:1\|/0a|abI fflta o zﬁaWIIalvl\/slr}Wmu*
0°b

an 0 a privata_party hava haan ax-
pacta ang tRaa Py

9?’{” R%lvdathaaqu%Faorth dag s eml aor?ntLva f]

narrow |aau?a Iaclkmg ganaranlsﬁgw \ﬁga?O”

v. Baaauaaan. 122 P.2d 914 (Alaaka 1991); Clttiana Coalition
v¥ MQAlgjna. 8*0 P.2d 162 (Alaaka 1991); AasfcflglttH PIIY oBtisju
Anchoratra School Plat., 602 P.2d 402 (Alaska 1990). A litigant
auat aatiafy all four critarla to ha daama a publio intaraat
litigant, anchoraga Daily Hava. 603 P.2d at 404.

Both partiaa agraa that thara ara valid publia purpoaaa
aarvad by AS 14*09.020. Tha atata nrguaa, hovav«rr that plain-
tiff* * ultiaate aotlvation ie tha protaotion of privata aconoaio
intaraata; that ia, tha real isaua ia not tha availability of
aafa transportation, but tha atata funding of auah tranaporta-

tion. In addition, tha atata raaaona that baaauaa atudanta at-

éi&éﬁ?ﬁl% Wik
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tanking non-qualifying nonpublio achoola ara not ent.itlad to
transportation undar aa 14.05.020, plaintiffs’ true motive cannot
ha tha protection of tha health and vslfare of all students.
Heverthnlea*, tha court finds that plair.tiffs' efforts to anforaa
and uphold the constitutionality of a atatuta properly enaoted by
tha legislature sufficiently raiaa iaauaa of publio oenoem to
satisfy tha first criterion.

Haxt, plaintiff! argue that thair efforts will benefit
hundreds or public and nonpublio aohool atudanta by assuring tha
continuity of their respective educational programs, now and in
the future. The state contends in rtsponss that tha harm to pub-
lic school student* from the influx of atudanta from the nonpub-
lic achoola would ba temporary and merely addresses tha need for
districts to have time to plan for* an increase in students.
Kcreovsr, the stats argues that if plaintiffs prevail, public
school atudanta vould actually ba harmed because an Incxraasa in
the. number of students eligible for transportation decreases the
amount* of aoney available to transport each student. Neverthe-
less, given the health and aafaty issues previously recognised by
both parties and the court, and benefits to the individual stu-
dents and the community as a whole, ths second criterion is met.
ASS Southeast Alaika Conservation Council v. State. 668 P.2d 544,
594 (Alaska 1983) (every Alaakan vould hava benefited from suit e
brought to protect atata*a natural resources) e

Plaintiffa than argue that only ths students and their

Ten Eyck v. state
47A-93-213B Civil
mage 29
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parent* benefit ffrua tha busing and ths aourt aanrvot sjcpact a
school diatrict to bring auit to onforca tha atatuta. Thu atata,
on tha othar hand, contanda tha a aohool diatrict oou.d bring
auit to protact ita limitad finanoial intaraata undar tha con-
tract or to. advene* public safety arguments. While tha diitriot
may lie »otivatad to iaatltuta a lagal action to protact Itf fi-
nanoial intaraat undar tha ramaining tan of ita contract with
thm privata bu* company, it ia urilixaly that thia limited finan-
oial intaraat vould coapal tha distriat to bring a auit to deter-
mine tha valghtiar iaaua of tha constitutionality of a atatuta
which, if auocaasful, vould require tha district' to provida
transportation to nonpublio atudanta until tha lagislatura da-
oldad otherwise.

Finally, plaintiffs stats that thay vould not raap any
aconomio benefit# by pravailing in this cast becauii# fraa trans-
portation vould ba availabia if thair children attandad publio
schools* Tha atata contanda that plaintiffs* argument is fora-
OLoaad by tha fourth criterion, Tha atata assarts that plain-
tiffs* aoonomic intaraat in tha litigation is equal to the coat
of transporting thraa children to Monroa/ics for tha raat of
thair aduoation or paying thair share of tha busing. Using lev

. fifIMittaiLl -= «9 NBZd ia school
committee [acX Etan mq to chaIIanrg[a con sttltu lty o at ta
requiring town to provida traneportation to n u I Siu-
dents. baqaus no ‘paraonal or proparty r|ght of a comm|ttee
wars involved),

Tan Xyoh v. state
4FA-93-213B Civil
Page ao



and estimatas, ta atata cCalculates that tha coat of providing
busirtg to Monraa/XCS la $112/000 par year* Using tha average
figure of 333 Konroe/XCB atudanta riding tha busea, tha atata
oeloulatas aaoh atudant*a ahara to ba $410 par yoar. because tha
Tan Syoks hava thraa ohildran, tha atata arguaa that tha oost to
tha Tan Eycks would bha $1,440 par yaar. Given that their young-
aat child ia In kindergarten, tha stata contanda that tha coat of
transportation to tha Tan tycXa ovar tha naxt 12 yaara vould ba
substantial. A

Thia approach, hovavar, ia too aiapliatic. Zt assumes
that tha Tan EycXa vIli ha forced to boar tha full ooat of tha
buaing and Ignoraa tha likelihood that, aa in tha past, car poola
vould ba organized to transport atudanta to Monros/ICS. It aa-
mhb that tha. coat vill ba iapoaad for tha academic_'lives of tha
Tan Eyck childrarir  Zn addition, fraa public education and fraa
transportation to public achoola vill ba available to plaintiffs
regardless” of tha outcome of this suit. Thus, it can just' aa
accurately ba argutd that plaintiffs ara, in aaaanca, attempting
to protact thair ability to pay tuition to tha privata achoola*
Tha real and immediate economic benefit pales compared to tha
potential coats of engaging in constitutional litigation against
the Stats of Alaska. Any minimal economic intaraat plaintiffs
aay hava in litigating this issue does not defeat ths issue* of
ganaral importance to tha community.  Accordingly, ths fourth
criterion is mat. ill citlian coalition, no p.jd at 171
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Btud on tha foresting analysis, tha plaintiff's motion
for alas* oartifloation ia ORANTSD, in part, and DSXIED, in part.
Olasa action status is csrtiflad as dsfinad harsin. Tha statal
motion for partial summary judgaant on tha constitutionality of
Al 14.09.020 is DSKZEO and plaintiff!' cross motion for summary
judgaant on tha saaa lasus is crantid. Plaintiffs’ motion for

public intaraat litigant status is GKurrro*. ] |
DAT*D at rsirbanks, AlasXa, this day of January,
1914 .
i —-EQ‘? sraoansrTOsr
A gUp#r por court Judga

«iia

Tan SycX v. Stats
4PA-93-213S Civil
Pags 33
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- WALTER J. HICKEL, GOVERNOR
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i aw
COLDBELTPLACE
801 WEST 10TH STREET, SUITE 200
DEPARTMENT OF EDUCATION JUNEAU, ALASKA 99801-1894
(907) 465-2800
OFFICEOF THE COMMISSIONER FAX (907) 465-4156

NUMBERED MEMORANDUM 95-16

TO:  Superintendents
Business Managers

FROM: JArrACAverCommissioner
DATE: November 16, 1994

SUBJECT: Impact Aid and Local Revenues

*+++*#***'k*'k**********************************************

The Improving America’s School Act, P.L. 103-382, signed on October 20, 1994,
contained the revised Impact Aid Program legislation. Under that legislation, Impact Aid
is now Title VIII of the Elementary and Secondary Education Act of 1965, and P.L. 81-

874 and P.L. 81-815 are repealed.

Under the new Impact Aid law the disparity standard for equalized states, drops from
25% to 20% in 1998. The data used to measure disparity between school districts is from
two years prior. The lccal cap in the foundation program, AS 14.17.025(b)(2), will
require adjusting from 23% of basic need to approximately 19% beginning in FY96.

AS 14.17.025(c) allows the department through regulation, to reduce the maximum local
revenues adistrict may receive from its municipality to comply with federal equalization
requirements. The department intends to promulgate regulations to this effect. | have
enclosed a spreadsheet using projected FY95 foundation data to illustrate the effect of the

change in the local cap.

If you have any questions, please contact Eddy Jeans, project assistant, at 465-8685.

Enclosure

ee: Eddy Jeans. Project Assistant
School Finance

Ob E13UH
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A

B

ALASKA DEPARTMENT OF EDUCATION

PROJECTED FY95 FOUNDATION PROGRAM
AS 14.17.025(a)(1)

AS 14.17.025

ALEUTIANS EAST
ANCHORAGE
BRISTOL BAY
CORDOVA
CRAIG
DENALI
DILLINGHAM
FAIRBANKS
GALENA
HAINES
HOONAH
HYDABURG
JUNEAU
KAKE

KENAI
KETCHIKAN
KLAWOCK
KODIAK

LAKE AND PENN.
MATSU
NENANA
NOME
NORTHWEST ARCTIC
PELICAN
PETERSBURG
SITKA
SKAGWAY
ST. MARY'’S
TANANA
WRANGELL
YAKUTAT

Total

Required
Local al
4 Mills

354.55G
46,206,976
725,309
699,530
230,473
290,290
500,666
13,500,127
77,535
497,022
92,511
22,746
6,297,556
60,925
13,501,144
3,017,402
59,233
3,374,472
273,430
8,151,165
50,514
491.030
1,229,936
56,179
767,330
2,161,916
350,574
17,753
44,004
532,244
99,661

104,655,109

AS 14.17.025(b)(2)

Current Law

Allowable Excess

Local al 23%

957,960
54,445,239
567,654
747,510
550,018
756,778
923,455
18,536,717
308,708
609,604
407,023
241,316
6,635.909-
325,356
13,463,188
3,114,000
304,141
3,904,380
1,672,376
14,623,040
305,025
1,255,264
4,203,070
130,336
809,362
2,006,009
270,639
302,206
200,737
705,420
306,696

134,220,376

Possible Reg.

Allowable Excess

Local al 19%

791,365
44,976,502
460,931
617,515
455,023
625,165
762,854
15,312,940
304,585
503,586
402,904
199,340
5,401,030
268,772
11,n,764
2,573,096
317,334
3,291,444
1,301,528
12,079,909
310,725
1,036,957
3,538,195
114,277
734,690
1,657,130
223,571
249,049
238,522
502,745
253,357

110,084,309

(B + C)
Tolal
Allowable
Local al 23%

1,312,524
100,732,215
1,293,043
1,447,048
781,291
1,047,068
1,432,121
32,044,844
446,243
1,106,626
500,334
264,062
12,933,465
394,281
26,961,332
6,932,202
443,374
7,358,852
1,945,806
22,774,213
444,339
1,746,294
5,513,014
194,515
1,656,692
4,167,925
629,213
319,959
333,621
1,237,672
406,357

230,003,545

1/11/95
E

(B + D)
Tolal
Allowable
Local al 19%

1,145,921
91,263,470
1,194,320
1,317,045
685,496
915,455
1,271,520
28,821,067
382,120
1,000,608
495,495
222,094
11,779,394
337,697
24,622,900
6,390,498
375,30/
3,665,916
1,654,958
20,231,074
377,239
1,527,987
4,768,131
170,456
1,502,020
3,819,054
582,145
267,402
203,406
1,114,989
353,0.10

215,539,470

G

AS 14.17.250(6)
Tolal
FY95 Budgeted
Local Revenue

903,690
75,174,695
1,173,390
712,349
358,323
361,006
751,190
27,094,277
140,848
1,040,504
500,334
62,292
12,887,110
260,050
26,875,062
6,G82,683
174,730
3,831,622
926,555
15,463,089
63,847
1,163,805
2,049,023
56,179
1,447.348
3,810,642
494,574
35,540
127,184
1,120,282
181,392

186,100,439

FILE: Q:\distsup\newfouncAOPTION1 XLS

H

(F-G)
Local At 19%
Less
FY95 Budgetec

162,225
16,008,703
20,922
604,69G
327,173
554,449
520,322
1,726,790
233,272
(47,896
(04,039
159,002
(1.107,716;
77,647
(2,252,154)
(292,105)
201.037
2,034,294
728,403
4,767,185
313,392
364,182
2,719,100
114,277
54,672
412
87,571
231,062
156,222
(5,293)
171,626

North Slope, Unnlaska and Valdez nro excluded Iron; tills spreadsheet because the allowable excess local Is based on 2 mills of the districts full value determination.
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Receipt or INFORMATION.— Such parentsjlfall receive,
in a maimer and form understandable to ruch™pirenti, includ—
ing, Ifnecessary and to the extent feaiibl~In the native lan—
guage of suchl parent*, the informgtkm required by thia
subsection. At aminimum, auch pareatii shall receive-

“€A) timdyN*nformation®abtiut project* funded under

partA; and \ /

m(B) if the pareShafof participating children so desire,

notice of opportumiiia Jbtregular meeting* for the purpose
of formulatlng’\ dnd responding to recommendations irom

a R tudents hiRjJOt he admitted to
ededegi #rom an P IEJFEraI ssrste sd cfct}mk} program mere?y
on thp-hasis ofa rname anguage minorit

“TITLE Vm—IMPACT AID

“SEC. aooi. PURPOSE.

In order to fulfill the Federal responsibility to assist with
the provision of educational services to federally connected children,
because certain activities of the Federal Government place a finan—
cial burden on the local educational agencies serving* areas where
such activities an carried out, and to help such children meet
challenging State standards, it is the purpose of this title to provide
financial assistance to local educational agencies that-

“€1) experience a substantial and continuing financial bur—
den due to the acquisition of real property by the United
States;

m(?) educate children who reside on Federal property and
whose parents an employed on Federal property;

*(3) educate children of parents who are in the military
servi and children who live in low-nnt housing;

educate heavy concentrations ofchildnn whose parents
are civilian employees of the Federal Government and do not
nside on Federal property;

m(5) experience sudden and substantial increases or
decreases in enrollments because of military realignments; or

m(©) need special assistance with capital expendituns for
construction activities because of the enrollments of substantial
numbers ofchildren who reside on Federal lands.

“SEC. B002. PAYMENTS RELATING TO FEDERAL ACQUISITION OF REAL
PROPERTY.

"@ INGeneral—Where the Secretary, after consultation with
any local educational agency and with the appropriate State edu—
cational agency, determines for a fiscal year ending prior to October

1 1999-
“€l) that the United States owns Federal property in the

local educational agency, and that such property-
(A) has been acquired by the United States since
1936;
“(B) was not acquired by exchange for other Federal
property in the local educational agency which the United
States owned before 1639; and

@06 1"
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“(C) had an assessed value (determined u of the time
or time* when ao acquired) aggregating 10 percent or more
of the assessed value of-

“@) all real property is the local educational agency

(similarly determined aa of the time or timea when

auch Federal property waa ao acquired); or

*@i) all real property in the local educational
agency aa assessed in the flrat year preceding or
succeeding acquiaition, whichever ia greater, only if-
“0) the aaaeaxment of all real property in the
local educational agency ia not made at the eame
time or timea that auch Federal property waa ao
acquired and aaaeaaed; and
“€ID State law requires an aaaenment be made
ofproperty ao acquired; and

“(2) that auch agency la not being aubatanti&lly com-

netted for the loaa in revenue resulting from such ownership

Increase! in revenue accruing to the agency from the conduct
of Federal activities with reaped to auch Federal property,

then such agency ahall be eligible to receive the amount oeacribed
in subsection (0)-
“b)Amount—

“€) In gen*RAL.— (AXi) The amount that a local edu—
cational agency acall be paid under aubaeetion () for a fiscal
year ahall be cn Tulated in accordance with paragraph (2),
except that such amount shall be reduced by the Secretary
by an amount equal to the amount of revenue, if any, that
auch agency received during the previous fiscal year from activi—
ties conducted on auch Federal property.

“@i) For purposes of clause (i), the amount of revenue
that a local educational agency receives during the previous
fiscal year from activities conducted on Federal property shall
not include payments received by the agency from the Secretary
ofDefenae to support-

"(I) the operation of a domestic dependent elementary
or secondary achool; or

“C1) the provision of a free public education to depend —
ents of members of the Armed Forces residing on or near
a military installation.

“(B) Iffunds appropriated under section 8014(a) are i A’—
cient to pay the amount determined under subparagraph P,
the Secretary ahall ratably reduce the payment to each eligible
local educational agency.

“€C) Notwithstanding any other provision of this subsection,
a local educational agency may sot be paid an amount under
this section that, when added to the amount auch agency
receives under section 8003(b), exceeds the maximum amount
that such agency ia eligible to receive for auch fiscal year
under section 8003(bXIXC).

“(2) Application of current levied fxal property tax
rate— In calculating the amount that a local educational
agency la eligible to receive for a fiscal year, the Secretary
shall apply the current levied real property Ulx rate for current
expenditures levied by fiscally independent local educational
agencies, or imputed for fiscally dependent local educational
agencies, to the current annually determined aggregate
assessed value ofsuch acquired Federal property.

ZM haU IC )"
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“(3) Determination or AGGREGATE assessed value —

Such aggregate aaietaed value of auch acquired Federal prop—

erty ahall be determined on the basis of the highest and best

use of property adjacent to auch acquired Federal property
as of the time auch value ia determined, and provided to the

Secretary, by the local official responsible for assessing the

value of real property located in the Jurisdiction of such local

educational agency for _the purpoie or levying a property tax.

*(c) Applicability t0o Tennessee Valley Authority Act —
For the purpose of thia section, any real proporty with respect
to which payments are being made under section 13 of the Ten—
nessee Valley Authority Act of 19SS ahall not be regarded aa Federal
property
“@d) Ownershlp by United States.—The United States shall
bﬁ deemed to own Federal property for the purposes of thia Act,
where-

“€l) prior to the transfer of Federal property, the United

States owned Federal property meeting the requirements of

subparagraphs A, B), and (C) of subsection (@)(2); and

“(2) the United States transfers a portion of the property
referred to in paragraph (1) to another nontaxable entity, and
the United States-

“(A) restricts some or any construction on such prop—
erty;

“(B) requires that the property be used in perpetuity
for the public purposes for which the property was con—
veyed;

“€C) requires the grantee of the property to report
to the Federal Government (or its agent) regarding informa—
tion on the use of the property;

“(D) except with the approval of the Federal Govern—
ment (or its agent), prohibits the sale, lease, assignment,
or other disposal of the property unless such sale, lease,
assignment, or other disposal is to another eligible govern—
ment agency; and

“CE) reserves to the Federal Government a right of
reversion at any time the Federal Government (or its agent)
deems itnecessary for the national defense.

“(e)Local Educational Agency Containing Forest Service
Land and Serving Certain Counties—Beginning with fiscal year
1995, a local educational agency shill be deemed to meet the
requirements of subsection (axIXC) ifsuch local educational agency
meets the following requirements:

“(1) Acreage and acquisition by the forest service.—

The local educational agency aerves a school diatrict that, con—

tain* between 20,000 and 60,000 seres of land that has been

acquired by the Forest Service of the Department ofAgriculture
between 1915 and 1990, as demonstrated by written evidence
from the Forest Service satisfactory to the Secretary.

“(2) COUNTY charter —T he local education” agency serves

s county chartered under State law ;*u 16 /5 or 1890.

“(0 Special Rule~ Beginning with fiscal year 1994, and not—
withstanding any other provision of law limiting the period during
which fiscal year 1994 funds may be obligated, the Secretary ahafi
treat the local educational agency serving the Wheatland R-11
School District, Wheatland, Missouri, as meeting the eligibility
requirements of section 2(aXIXC) of the Act of September SO, 1950
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(Public Law 874, 8lat Congress) (as such section was in effect
on the day preceding the dste ofenactment of the Improving Ameri —
cad Schools Act of 1994) (20 U.S.C. 2S7(aXIXC)) or subsection
(FXIXC).

“SEC. sooi P%EI\E/II\ENTS FOR ELIGIBLE FEDERALLY CONNECTED CHIL-

“(a) Computation or Payment.—

“(1) In GENERAL-"For the purpose of computing the
amount that a local educational agency is eligible to receive
under subsection (b), ), or (f) for any fiscal year, the Secretary
shall determine the number of children who were in average
daily attendance in this schools of such agency, and for whom
such agency provided free public education, during the preced—
ing school year and who, while in attendance at such schools-

“(AXi) resided on Federal property with a parent
employed on Federal property situated in whole or in part
within the boundaries of the school district of such agency;
or

“@i) reaided on Federal property with a parent who
is an official of, and accredited by, a foreign government
and isa foreign military officer;

“(B) resided on Federal property and had a parent
on active duty in the uniformed services (as defined in
section 101 of title 37, United States Code);

“€C) resided on Indian lands;

“(DXi) had mmparent on active duty in the uniformed
services (as defined by sec on 101 of title 37, United States
Code) but did not reside on Federal property; or

“@i) had a parent who is an official of, and has been
accredited by, a foreign government and is a foreign mili—
tary officer but did not reside on Federal property;

“(E) resided in low-rent housing;

“CF) resided on Federal property and is not described
in subparagraph (A) or (B); or

“(G) resided with a parent employed on Federal prop—
erty situated-

“@ In whole or in part in the county in which
such agency is located, or in whole or in part in such
agency if such agency is located in more than one
county; or

“@i) if not in such county, in whole or in part
in the same State as such agency. )

“(2) Determination of weighted student units.—For
the purpose of computing the basic support payment under
subsection (b), the Secretary shall caleulste the total number
of weighted student units for a local educational agency by
adding together the results obtained by the following compu—
tations:

“CA) Multiply the number of children described in sub-
paragraphs (A) and (B) of paragraph (1) by a factor of
LO

“B) Multiply the number ofchildren described In para—
graph (1XC) by a factor of L25.

“€C) Multiply the number or children described in sub-
paragraphs (A) and (B) of paragraph () by a factor of
.35 ifthe local educational agency has-

QcO Stalj/
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“@) a number of such children described in auch
subparagraphs which exceeds 6,600; and
“@i) an average daily attendance for all children
which exceeds 100,000.
“(D) Multiply the number of children described in sub-
paragraphs (D) and (E) of paragraph (1) by a factor of
-10-

“CE) Multiply the number of children deacribed in sub—
pOaSragraphs (P and (G) of paragraph (1) by a factor of

“(3) Special RULE.—The Secretary shall only compute a

yznent for a local educational agency for children described

i subparagraph (F) or (G) of paragraph (1) if the number

of such children equals or exceeds 2,000 and such number

equals or exceeds 15 percent of the total number of students

in average daily attendance in the schools of such agency.

“Cb) Basic Support Payments and Payments With Respect

to Fiscal Years in Which Insufficient Funds Are Appro-
priated —

“(1) Basic supportpayments —
“€A) In generat— From the amount appropriated

under section 6014(b) for a fiscal year, the Secretary is
authorized to make basic support payments to eligible local
(Ed)ucational agencies with children described in subsection
a)-
“fB) ELIGIBILITY.— A local educational agency is eligible

to receive a basic support payment under subparagraph

(A) for a fiscal year with respect to a number of children

determined under subsection (aXU only if the number of
children so determined with respect to auch agency

amounts to the lesser of-

“(D at least 400 such children: or

“@i) a number of such children which equals at
least 3 percent of the total number of children who
were in average daily attendance, during such year,
at the schools of such agency and forwhom such agency
provided free public education.

(C) Maximum amount—The maximum amount that
a local educational agency is eligible to receive under this
subsection for any fiscal year is the sum of the total
weighted student units, as computed under subsection
(aX2), multiplied by the greater of—

“(@) one-half of the average per-pupil expenditure
of the State in which the local educational agency
ia located for the third fiscal year preceding the fiscal
year for which the determination ismade;

“(ii) one-half of the average per-pupil expenditure
of all of the States for the third fiscal year preceding
the fiscal year for which the determination is made;

“@iil) tne comparable local contribution rate cer—
tified by the State, as determined under regulation#
prescribed to carry out the Act of September SO, 1950
{Public Law 874, 81st Congreas), as such regulations
were in effect on January 1,1B94; or

“(lv) the average per-pupil expenditure of the State
in which the local educstionBI agency is located, multi-
plied by the local contribution percentage.
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“(2) Payments with respect to fiscal years in which
INSUFFICIENT FUNDS ARE APPROPRIATED.—

“€A) In GENERAL.—For any fiscal year in which the
rums appropriated under section 8014(b) are insufficient
to pay to each Lccal educational agency-"the full amount
computed under paragraph (1), the Secretary shall make
payments In accordance with this paragraph.

"(B) Learning opportunity threshold payments—
(D For fiscal years described in subparagraph (A), the Sec—
retary shall compute a learning opportunity threshold pay —
ment (hereafter in this title referred to as the threshold
payment Yby multiplying the amount obtained under para—
graph (1XC) by the total percentage obtained by adding-

"(I) the percentage of federally connected children
for each local educational agency determined by cal—
culating the fraction, the numerator of which is the
total number of children described under subsection

(aXl) and the denominator ofwhich isthe total number

of children in average daily attendance at the schools

served by ruch agency; and

“CI) the percentage that funds under paragraph

(1XC) represent of the total budget of the local ecu-

cational agency, determined by calculating the fraction,

the numerator of which is the total amount of funds
calculated for each local educational agency under thik
paragraph (not including amounts received under sub—
section (0), and the denominator of which is the total
current expenditures for auch agency in the second
prgceding fiscal year for which the determination is

made .

“@i) Such total percentage used to calculate threshold
payments under paragraph (2) shall not exceed 100.

“@i) For the purpose of determining the percentages
described in rubdauses (I) and (Il) of dause (i) that are
applicable to the local educational agency providing free
public education to students in grades 9 through 12 residing
on Hanscom Air Force Baae, Massachusetts, the Secretary
shall consider only that portion of such agency"s total enroll—
ment of students in grades 9 through 12 when calculating
the percentage under such subclauie (I) and only that
portion of the total current expenditures attributed to the
operation of grades 9 through 12 in such agei cy when
calculating the percentage under subclause (II).

“€C) RATABLE DISTRIBUTION.— For fiscal years described
in subpsragraph (A), tht Secretary shall make payments
as a ratable distribution based upon the computation made
under subparagraph (B).

“©Prior Year Data.—

“(1) IN GENERAL.—Except as provided in paragraph (2
and subsection (f), all calculations under this section shal
be based on data for each local educational agency from not
later than the fiscal year preceding the fiscal year for which
the agency is making application for payment

“(2) EXCEPTION.—Calculations for a local educational
agency that is newly established by a State shall, for the
first year of operation of such agency, be based on data from
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the fiscal year for which the agency is making application -

for payment.
“(d)Children With Disabilities—

“€D In general—~ From the amount appropriated under
section 8014(c) for a fiscal year, the Secretary ahall psy to
each eligible local educational agency, on a pro rata basis,
the amounts determined by-

“CA) multiplying the number of children described in
subparagraphs (AXu), (B) and (C) of subsection (aXl) who
are eligible to receive services under the Individuals with
Disabilities Education Act (20 U.S.C. 1400 et seq.) by a
factor of 1.0; and

“(B) multiplying the number of children described in
subparagraph (71) of subssctiou (aXl) who are eligible to
receive services under such Act by a factor of0.5.

“(2) USE OF FUNDS.—A local educational arency that
receives funds under paragraph (1) shall use such funds tc
K—ovide a free appropriate public education to children described

paragraph (1) in accordance with the Individuals with
DisabilitiesEducation Act (20 U.S.C. 1400 et aeq.)-
“le)Hold-Harmless Amounts—

“€D) In GENERAL.—(A) Except as provided in paragraph
(4XA), the total amount that the Secretary shall pay a local
educational agency under subsection (b) shall not be less than
85 percent of the amount such agency received for the preceding
fiscal year—

“€D In the case of fiscal year 1995 only, under sub—
sections (a) and (b) of section 8 of the Act of September
S0, 1950 (Public Law 874, 81st Congress) (as such section
wa* in effect on the day preceding the date of enactment
ofthe Improving America®c Schools Act of 1231); or

“@i) in the case of ficcal yean 1995, 1997, 1998, or
1999, under such subsection (b).

“(B) For fiscal year 1995 only, the Secretary shall pfiy,
to each local educational agency that is not eligible for a pay—
ment under subsection (b) but that received a payment under
section 3 of the Act of September 30, 1950 (Public Law 874,
81st Congress) (ss such Act wss in effect on the day preceding
the date of enactment of the Improving America®s Schools Act
of 1994) for fiscal year 1994, an amount which is not lesB
than 65 percent of the psyment such agency received under
such section 3 for fiscal year 1994.

“€2 Two-year applicability— Paragraph (1XA) shall
apply to an) “one local educational agency for a maximum
of two consecutive fiscal years.

“(3) Phase-out Payment— A local educational agency
which received n payment under section S(e) of the Act of
September SO, 1950 (Public Law 874 ,61st Congress) (as such
section wss in effect on the dsy preceding the dste ofenactment
of the Improving America 3 Schools Act of 1994) for fiscal year
1994 is eligible to receive a payment, under subsection (b)
for fiscal year 1995, in an amount which Is not leu than
85 percent of the amount received by such agency in fiscal
year 1994 under such section 3(e)-

@) Ratable reductions.—<AXi) If necessap” in order to
make payments to local educational agencies in accordance
with paragraphs (2) and (2), the Secretary first shall ratably

GWUM
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reduce payments under subsection (b) to local educational agen-
cies that ao not receive a payment UDder this subsection.

"(ii) If additions) funds become available for making pay—
ments under subsection (b) for euch fiscal year, payments that
were reduced tinder clause (i) ahall be increased on the same
basis as such payments were reduced.

"(EXi) If the sums made available under this title for
any fiscal year are Insufficient to pay the full amounts that
all local educational agencies in all States are eligible to receive
under paragraphs (1) and (2) after the application of subpara—
graph (A) for such year, the Secretary shall ratably reduce
payments toall such agencies for such year.

"(ii) If additional funds become available for making pay—
ments under paragraphs (1) and (2) for such fiscal year, pay—
ments that were reduced under clause (i) shall be increased
on the same basis as ruch payments were reduced.

“(O Additional Assistance roR Heavily Impacted Local
Educational Agencies.—

“(1) Reservation.—From amounts appropriated under sec—
tion 8014(b) for a fiscal year, the Secretary snail provide addi—
tional assistance to meet special circumstances relating to the
provision of education in local educational agencies eligible
to receive assistance under "_this section.

" Eligibility.—(a) A local educational agency is eligible
to receive additional assistance under this subsection only if
such agency-

"(iXD has an enrollment of federally connected children
described in subsection (aX|) which constitutes a percent—
age of the total student enrollment of such agency which
is not less then 50 percent ifsuch fjency receives a pay—
ment on behalf of children described in subparagraphs
(F) nnd (G) of suci n.bisection, cr not leso than 40 percent
if such agency does pot receive a payment on behsif of
such children; and

“Cl) has a tax rate for general fund purposes which
is at least 95 percent of the average tax rate for general
fund purposes of comparable local educational agencies
in the State;

“CiiXl) has an enrollment of federally connected chil—
dren described in subsection (aXl) which constitutes at
least 25 percent of the total student enrollment of such
agency: and

“Cll) has a tax rate for general fund purposes which
is at least 125 percent of the average tax rate for general
fund purposes of comparable local educational agencies
in the State; or

“@ii) is a local educational agency whose boundaries
are the same as a Federal military installation.

“(B) If the current expenditures in those local educational
agencies which the Secretary hai determined to be generally
comparable tothe local educational agency forwhich a computa—
tion is made under subsection (bXIXC) art not reasonably
comparable because of unusual geographical factors which
affect the current expenditures necessary to maintain, in such
agency, a level of education equivalent to that maintained
in such other agencies, then the Secretary shall increase the
local contribution rate for such agency by such an amount

(SKW)
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which the Secretary determines will compensate inch agency
for the increase in current expenditures necessitated by sucn
unusual geographical factor*. The amount of any uuch srpple-
mentsry payment may not exceed the per-pupil thare (com—
puted with regard to sill children in average daily attendance),
as determined by the Secretary, of the increased current
expenditures necessitated by auch unusual geographic factors.

“€C) Any local educational agency determined eligible under
clause (i) of subparagraph (A) ahall be deemed to have met
the tax effort requirement* for eligibility under clause (XTI)
or CiiXTl) of such subparagraph.

“(3) Maximum payments —

“€A) In GENERAL.- Subject to subparagraph (B), ihe

Secretary ahall determine the maximum amount that a
local educational agency may receive under this subsection
in accordance with the following computation*:

“€M The Secretary shall first determine the greater

“€ the average per-pupil expenditure of the
State in which the local educational agency is
located or the average per-pupil expenditure of
all the States;

"(IN) the average per-pupil expenditure of gen—
erally comparabh local educational agencies
located in the Stau: ofthe local educational agency,
as defined in regulations issued by the Secretary;
or

“€11) the average per-pupil expenditure of
three generally comparable local educational agen—
cies located in the State of the local educational
agency, as defined in jrejuiau-nt iatUtfd by the
Secretary.

“@i) The Secretary ahall next subtract from the
amount determined under clause (i) the average
amount of State aid per pupil received by the local
educational agency.

“@ii) The Secretary shall next multiply the amount
determined under clause (ii) by the total number of
atudents in average daily attendance at the schools
of the local educational agency as determined by the
Secretary under subsection (axl).

“Civ) If the tax rate used by the local educational
agency is greater than 95 percent, but less than 100
percent, of the tax rate of comparable local educational
agencies, the Secretary ahall next multiply the amount
determined under clause (iii) by the percentage that
the tax rate of the local educational agency is of—

“() the average tax rate of it* generally com—
parable local educational agencies; or

“Cll) the average tax rate of all the local edu—
cational agencies in the State in which the local
educational agency is located.

“Qv) The Secretaiy shall next subtract the total
amount of payments received by s local educational
agency under subsections (b) and (d) for a fiscal year
from the amount determined under clause (i) or clause
(iv), as the case may be.
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“(B) Special RULE.—With respect to payments under
this subsection for a local educational agency described

In clause (i) or Qii) of paragraph (2XA), the maximum

amount of auch payments shall bo computed by taking

the product of the average per-pupil expeiiitu.-e in all

Statea multiplied by 0.7, except that such amount may

sot exceed 125 percent of the average per-pupil expenditure

in all local educational agencies in the State.

“(4) Current data.— The Secretary ahall, for pur-
poses of providing assistance under this subsection, use—

CA) student and revenue data from the fiscal year
forwhich the local educational agency Itapplying for assist—
ance under this subsection; and

"(B) the most recent data available which ia adjusted
to auch fiscal year.

“(5) Reduction in'payments— If funds appropriated to
carry out this subsection are insufficient to pay in full the
amounts determined under paragraph (@), the Secretary shall
ratably reduce the payment to each eligible local educational
agency.

“(g) Additional Payments for Local Educational Agencies
With High Concentrations of Children With Severe Disabil-
ities —

“€D In GENERAL.- Ifany local educational agency receives
Federal funds from soviros other than thl; title to carry out
the purooses of this title for any fiscal year due to the enroll—
ment ol children described under subsection (a), then the Sec—
retary shall consider euch funds ca a pay.ncnt tc auch t.gency
under this ;I)Eart for such fiscal year.

“(2) SPECIAL RULE.- Notwithstanding any other provision
of law, if funds appropriated pursuant to lection 8014(b) for
pijTr-iLt*. Ud."rouliicuor. (1) so curb agency for r. fiscal year
which, when added to the funds deecribed in paragraph (1)
received by auch tgency for such fiscal year, exceed (he maxi—
mum amount described under subsection (bXIXC), then the
Secretary shall make available from the funds appropriated
under section 6014(b) for such fiscal year such excess amounts
to any local educational agency aerving two or more children
described under subparagraph (3) or (D) of subsection (axl)
who have a severe disability and a parent serving in the uni—
formed services (as defined by section 101 of title 37, United
States Code) who is assigned to a particular permanent duty
station for compassionate reasons (compassionate post assign—
ment) for the total costs associated with such children who
are provided an educational program provided outside the
schools of such agency.

“(3) Remaining funds—If funds remain after payments
are made under paragraph (2) for any fiscal year, then such
remaining funds anall be made available for expenditures under
subsection (d) in auch fiscal Kear on a pro rata basis consistent
with the requirements of such aubsection.

“@) Ratable reductions.— If amounts available to carry
out paragraph (2) for any fiscal year are insufficient to pay
in full the total payment that all eligible local educational
agencies are eligible to rc rive under such paragraph for auch
year, then the Secretary shall ratably reduce such payments
to such agencies for such year.
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"(t) Other Fiends- Notwithstanding any other provision Of
law, a local educational agency receiving funas under this section
may Also receive ainds under é&»ction 6 of the Act of September
30, 1950 Pxilic Law 674, Elat Congress) (as auch section waa
in effect on the day preceding the date 0f enactment Nnf the Improv—
ing America’s Schools Act 0f 1994) cr such aecaon®i successor
authority.

“(i) MAINTENANCE OF EFFORT.—A local educational agency may
receive funds under sections 8002 and 8003(b) for any fiscal year
only if the State educational agency finds that either the combined
fiscal effort per student or the aggregate expenditures of that agency
and the State with respect to the provision of free public education
by that agency for the preceding fiscal year was not less than
90 percent of such combined fiscal effort or aggregate expenditures
for the second preceding fiscal year.

"SEC. SOM. POLICIES AND PROCEDURES RELATING TO CHILDREN
RESIDINC ON INDIAN LANDS.

"(e) In GENERAL.- A local educational agency that claims chil—
dren residing on Indian lands for the purpose of receiving funds
urr:der section 8003 shall establish policies and procedures to ensure
that-

D(i) such children participate in programs and activities
supported by such funds on cn equel basis with all other
chlldien;

“€2) parents of such children and Indian tribes are afforded
an opportunity to prerent their views on ruch programs and
activities, including an opportunity to make recommendations
on the needs of those children and how the local educational
agency may help ruch children realize the benefits of such
jrogramc mid actiri;i;

“@3) parents and Indian tribes are consulted and involved
ia planning and developing such programs and activities;

“€) relevant applications, evaluations, and program plans
are disseminated to the parents and Indian tribes; and

“(5) parents and Indian tribes are afforded an opportunity
to present their views to auch agency regarding aucn agency 3
general educational program.

) Records — A local educational agency that claims children
residing on Indian lands for the purpose of receiving funds under
section 8003 shall maintain records demonstrating such agency®s
compliance with the requirements contained in aubsection (@).

“€) W aiver — A local educational agency that claims children
residing on Indian lands for the purpose of receiving funds under
section 8003 ahall not be required to comply with the requirements
of subsections (@) and (b) for any fiacal year with respect to any
Indian tribe from which auch agency has received a written state—
ment that the agency need not comply with those subsections
because the tribe is satisfied with the provision of educational
services by such agency to auch children.

“(d) Technical Assistance and Enforcement.—The Secretary
shall-

“C) provide technical assistance to local educational agen—
cies, parents, and Indian tribes to enable auch agencies, par—
ents, and tribes to carry out this section; and

“(2) enforce this section through such actions, which may
include the withholding of funds, as the Secretary determines
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to be appropriate, after affording the affected local educational
agency, parent*, and Indian tribe an opportunity to preient
fheir views.

“(e) COMPLAINT'S. — . .

?I) [n oewtral.— a) any tribe, or its “designee, Widen
has .".ludenta in attendance at a local educational agency mty,
in ita discretion,and without regard to the requirements of
any other PrOVISION of law, file a written complaint with the
Secretary regarding any action of a local educational agency
taken pursuant to, or relevant to, the requirements of this
section.

“(B) Within ten working days from receipt of a complaint,
thi Secretary shall-

“(@) designate a time and place for a hearing into the
matters relating to the complaint at a location in dose
proximity to the local educational agency involved, or if
the Secretary determines there ia good cause, at some
other iocation convenient to both the tribe, or its designee,
and the local educational agency;

“(ii) designate a hearing examiner to conduct the hear—
ing; and

“(iii) notify the affected tribe or tribes and the local
educational agency involved of the time, place, and nature
of the hearing ard aend conies of the complaint to the
local educational agency and the affected tribe or tribes.
“(2) HEARING.—The hearing ahall be held within SO days

of the designation of a hearing examiner and shall be open
to the public. A record of the proceedings ahall be established
and maintained. ) )

~ “(S) Evidence; recommendations; cost.—The comolair.-
ire tiibc, o; 1z d™ignex, uru the local educational ..gcacy
shall be entitled to present evidence on matters relevant to
the complaint and to make recommendations concerning the
appropriate remedial actions. Each party to the hearing shall
bear only itsown costs in the proceedings.

“¢ Findings and recommendations.—Within 30 days
of the completion of the hearing, the hearing examiner shall,
on the basis of the record, make written findings of fact and
recommendations concerning appropriate remedial action, if
any, which should be taken. "Hie hearing examiner § findings
and recommendations, along with the hearing record, shall
be forwarded to the Secretary.

“(6) W ritten DETERMINATION.—Within SO days of the Sec-
retards receipt of the findings, recommendations, and record,
the Secretary shall, on the basis of the record, make a written
determination of the appropriate remedial action, if any, tc
be taken by the local educational agency, the achedule for
completion of the remedial action, and the reasons for the
Secretary”s decision.

“(6) COPIES provided.— Upon completion of the Secretary3
final determination, the Secretary shall provide the complaining
tribe, or its designee, and the local educational agency with
copies 0f the hearing record, the hearing examine?! findings
and recommendations, and the Secretary®s final determination.
The final determination 0f the Secretary shall be subject to
judicial review.

0,
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*(7) Consolidation —In all actions under this subsection,
the Secretary shall have discretion to consolidate complaints
involving the csme tribe or local educational agency’.

*@) W ithholding — if the local educations! agency rejects
the determination of the Secretary, or If the remedy required
is not undertaken within the time established and the Secretary
determines that an extension cf the time established will not
effectively encourage the remedy required, the Secretary shall
withhold payment of all moneys to which such local agency
is eligible under section 6003 until such time as the remedy
required is undertaken, except where the complaining tribe
or its desimee formally requests that such funas be released
to the local educational agency, except that the Secretary mcy
not withhold such moneys curing ine course of the school
year if the Secretary determines that such withholding would
substantially disrupt the educational programs of the local
educational agency.

“@@ Rejection of DETERMINATION.- If the local edu—
cational agency rejects the determination of the Secretary and
a tribe exercises the option under section 1101(d) of the Edu —
cation Amendments of 1978, to have education services provided
either directly by the Bureau of Indian Affairs or by contract
with the Bureau of Indian Affairs, any Indian students affili—
ated with that tribe wbo wish to remain in attendance at
the local educational agency againstwhom the complaint which
led to the tribal action under such subsection (d) was lodged
may be counted with respect to that local educational agency
for the purpose of receiving funds under section 8003. In such
event, funds under such sectioD shall not be withheld pursuant
to paragraph 18) and no further complaints with jespect to
such students may be filed under paragraph (.

“@® Construction=— This section 0o based upon the special
relationship between the Indian nations and the United States
and nothing in this section shall be construed to relieve any State
ofany duty with respect to any citizens of that State.

“SEC. 8005. APPLICATION FOR PAYMENTS UNDER SECTIONS 8002 AND
8003.

<@ In General.— A local educational agency desiring to receive
a payment under section 8002 or 8003 shall-

“€D submit an application for such payment to the Sec—
retary; and

“@ provide a copy of such application to the State edu—
cational agency.

“@) CONTrkrs.— Each such application shall be submitted in
such form and manner, and ahall contain such information, as
the Secretary may require, Including-

“€) information to determine the eligibility of the local
educational agency for a payment and the amount of such
payment; and

“@ where applicable, an assurance that such agency is
in compliance with section 8004 (relating to children residing
on Indian lands). o
@ Deadline roR Submission.—The Secretary shall establish

deadlines for the submission of applications under this section.

“@Approval.—
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"(1) In general.— The Secretary shall approve an applica—
tion submitted under section that-

“CA) except as provided in oaragraph (2), is filed by
the deadline established under subjection (d; and
“(B) otherwise meets the requirements of this title.

"(2) Reduction in payment.—The Secretary shall approve
"an application filed sot more than 60 daya after a deadline
established under subsection (c) that otherwise meets the
requirements of this title, except that, notwithstanding section
8003(e), the Secretary ahall reduce the payment based on such
late application by 10 percent of the amount that would other—
wise be paid.

“(3) Late APPLICATIONS—The Secretary shall not accept
or approve any application that is filed more than 60 days
after a deadline established under subsection (c).

“(4) State application AUTHORITY.—Notwithstanding any
other provision of law, a State educational agency that had
been accepted as an applicant for funds under nection 3 of
the Act of September 80, 1950 (Public Law 874, 81st Congress)
(aa such section was in effect on the day preceding the date
of enactment of the Improving America 3 Schools Act of 1994)
in fiscal year 1994 snail be permitted to continue as an
applicant under the some conditions by which such agency
made application during ruch fiscal yecr only if such State
educational agency distributee all funds received for the stu—
dents for which application is being made by such State edu—
cational agency to the local educational agencies providing
educational services to auch atudents.

“SEC. 8006. PAYMENTS FOR SUDDEN AND SUBSTANTIAL INCREASES
EVATTENDANCE OF MILITARY DEPENDENTS.

“(a) ELIGIBILITY.— A 1local edv vational agency is eligible for a
payment undvr this section if-

“(1) the number of children in average daily attendance
during the school year for which the determination is made
is at least 10 percent or 100 more than the number of children
in average daily attendance in the school year preceding the
school year for which the Determination is made; and

“(2 the number of children in average daily attendance
with a parent on active duty (as defined in section 101(16)
of title 37, United States Code) in the Armed Forces who
are in attendance at such agency because of the assignment
of their parent to a new duty station between May 15 and
September S0, inclusive, of the fiscal year for which the deter—
mination is made, ai* certified by an appropriate local official
of the Department of Defense, is at least 10 percent or 100
more than the number of children in average daily attendance
In the preceding school year.

“t) Application.— A local educational agency that wishes to
receive a payment under this section shall file an application with
the Secretary by October 15 of the school year for wkich payment
is requested, in such manner and containing such information as
the Secretary may prescribe, including information demonstrating
that such agency Iis eligible for such a payment.

“(c) Children To Be Counted —For each eligible local edu-
cational agency thst applies for a payment under this section,
the Secretary snail determine the lesser of—

00 ggR
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“() the increase in the number of children in average
daily attendance from the achool year preceding the fiscal year
forwhich the determination iamade; and

“(2 the number of children described in subsection (*.X2).
“(d)Payments.—

"() IN GENERAL.—Except as provided in paragraph (2),
from the amount appropriated for a fiscal year under section
8014(d), the Secretary snail pay each local educational agency
with an approved application an amount equal to one-half
of the national average per-pupil expenditure multiplied by
the number of auch children determined under subsection (¢)
for that local educational agency.

@ Ratable reduction.—(A) If the amount appropriated
to cany out this section for erv fiscal year ia insufficient
to pay the full payment that all eligible local educational agen—
cies are eligible to receive under thia section for such year,
then the Secretary shall ratably reduce the payments to auch
agencies for such yeer.

“(5) If additional funds become available for making pay—
ments under paragraph (1) for such fiscal year, payments that
vert reduced unoer subparrgraph (A) ahall be increased on
the same basis as such payments were reduced.

“(c) Notification Process —

“(1) Establishment.— The Secretary shall establish, with
the Secretary of Defense, a notification process relating to the
closure of Department of Defense facilities, or ths adjustment
of personnel levels assigned to such fecilities, which icey
substantially affect the student enrollment levels of local edu—
cational agencies which receive or may receive payments under

- this title.

“@ Jir"ORj.r.vnON.— Such process shall timely

infonr.atior regarding such closures and such adjustments—

“CA) by the Secretary of Defense to the Secretary; End

“(B) by the Secretary to the affected local educational
agencies.

“SEC. 8007. CONSTRUCTION.

“€@ Payments Authorized —From the amount appropriated
for each fiscal year under section 8014(e), the Secretary shall make,
psyments to each local educational agency—

“€) that receives a basic payment under section 8003(b);
and

“€2XA) in which the number of children determined under
rection G003(aXIXC) constituted at least 60 percent of the
number of children who were In average daily attendance in
the schools of such agency during the preceding school year;

“) in which the number of children determined under
subparagraphs (B) and (DXi) of section 8003(cXl) constituted
at lead 50 percent of the number of children who were in
average daily attendance in the schools of such agency during
the school year preceding the achool year for which the deter—
mination is made and in which the agency at any 2 times
during the four fiscal years preceding the cate of enactment
of the Improving Ameri"i"i Schools Act of 1994 was denied
by a vote of the agency's eligible voters a bond referendum
for the purposes of school construction or renovation;

"(C) that receives assistance under section 8003(0; or
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“(D) that receives assistance under section 8006.

‘@ Amount of Payments.— The amount of a payment to each
ruch agency/or a fiscal year ahall be equal to-

“(1) the amount appropriated under section 8014(e) for
auch/g/2 ar; divided by

0 the number of children determined under section
6303(ax2) for all local educational agencies described in sub—
section (@), but not Including any children attending a school
assisted or provided by the Secretary under section 8008 or
section 10 or the Act of September 23, 1050 (Public Lew 815,
81st Congress) (as such Act was in effect on the day preceding
the date of enactment of the Improving America®s Schools Act
of 1994); multiplied by

“() the number of ruch children determined for ruch

agency .

“3:) U)éE OF Funds.—Any local educational agency that receives
funds under this section snail use such funds for construction,
as defined in section 8013(3).

“SEC. BI5 FACOmES.

<@ Current Facilities.—From the amount appropriated for
any fiscal year under aection 8014(f), the Secretary may continue
to provide assistance for school facilities that were supported by
the Sicretary under aection 10 of the Act of September 23, 1951
(Public Law 815, 91*t Congress) (13. ruch _Act wca inteffect cn
the day preceding the date of the enactment of the Improving
America’s Schools Act of 1984?..

“@) Transfer of Facilities.—

“€D) In GENERAL—The Secretary ahall, as soon as prac—
ticable, transfer to the appropriate local educational agency
or another appropriate entity all the right, title, and interest
of ths United States in anu u ;ach facility provided under
section 10 of the Act of September 23, 1950 (Public Law 815,
61st Congress), or under section 204 or 310 of the Act of
September 30, 1950 (Public Law 874, 81st Congress) (as such
Acts were in effecton January 1,1958).

“(2) Other REQUIREMENTS.—Any such transfer shall be
without charge to such a?ency or entity, and prior to such
transfer, the transfer shall be consented to by the local edu-
cational agency or other appropriate entity, and may be made
on auch terms and conditions as the Secretary deems appro-
priate to carry out the purposes of this title.

“SEC. tOOS. STATE CONSIDERATION OF PAYMENTS IN PROVIDING
STATEAID.

“(a) General Prohibition.— Exrept as provided in subsection
(), a State may not—

"d) consider payments under this title or under the Act
of September "0, 1950 (Public Law 874, 81st Congress) (as
ruch Act was in effect on the day preceding the date of enact—
ment of the Improving America™s Schools Act of 1B94) in deter—
mining for any fiscal year—

“CA) the eligibility of a local educational agency for

State aid for free public education; or

“(B) the amount ofruch aid; or

“€) make ruch aid available to local educational agencies

in a manner that results in less State aid to any local edu-
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cational agency that U eligible for such payment then such
agency would receive ifsuch agency were not so eligible.
(%) State Equalization Plans—

"() In GENERAL.—A State may reduce State aid to a local
educational agency chai receives a payment under section 001)2
or 6003(b) (except the sunount calculated in excess of 1J under
subparagraph (B) of section 6003(aX2)) or under the Act of
September 30, 1950 (Public Law 874, 81st Congress) as such
Act was in effect on the day preceding the date of enactment
of the Improving America®s Schools Act of 1994 (other than
an increase in payments described In paragraphs (2°(8), (?XC),
(2XD), or (SXsXii) of aection 8(d) of sucn Ad of September
30, 1950) for any fiscrd year if the Secretary determines, and
certifies undar subsection (cXSXA), that such State has in effed
a program of State aid that equalizes expenditures for free
gublic education among local educational agencies in such

tate.

"(2)Computation.—

"(® In CENeral.—For purposes of paragraph (1), -a»

prnffrnm o irg«rrfifiarn .
educatiorrahagerrrier*iffin «that«ecand fiscal -year-preceding*

State with the highest such per-pupil expenditures or reve—
nues did not exceed the amount of such per-pupil expendi—
tures made by, or per-pupil revenues available to, the local
educational agency Id the State with the lowest such
expenditures or revenues by more than-

“() 25 percent for fisral year 1995, 1996, or 97;
and

“e<u)20 percentfar.fiscal.ycar.1998nrJ993.

“B) Other FACTORS.— In making a determination
under this subsedion, the Secretary shall-

“€ disregard local educational agencies with per-
pupil expenditures or revenues above the 95th percent—
ile or below the Eth percentile of auch expenditures
or revenues in the State; and

“@i) take into account the extant to which a pro—
gram of State aid reflects the additional cost of provid—
ing free public education in particular types of local
educational agencies, such as those that are geographi—
cally isolated, or to particular types of students, such

st AbinStale's programr=will :ifc*et’ [he? dispI'Hty.

~rthatj-"-if’fioslgJitar”™o: not;, denjonstrata .thaVthe Bute’s
m ~rogTaa'joet”'chlaUndara for the fiscal yexf fdr. which"
~ha-.d*Unnmatipnr’is''made, ‘th»','St]ite"ViU I>iy to- eacht
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*(c)Procedures for Review or State Equauzation "Prans -
*(1)Written notice.—
“€A) Inc 18T
it« T1

aH»*
tFEFFFIFFitrin353xmsldsn
rucu.pi aBSBBp"rwuanthXtetlaF -

T2) OPPORTUNTTY TO PRESTO : views.— Before making a
determination under nbaection (b), the Secretary ahall afford
the State, and local educational agencies in the State, an oppor—
tunity to preoent their views.

*XS) QUALIFICATION PROCEDURES.—If the Secretary deter—
mines that a program of State aid qualifies under subsection
(), the Secretary ahall-

“CA) certily the program and so notify the State; and

“(E) affora an opportunity for a hearing, in accordance
with section 6011(a), to try local educational agcrcy
adversely affected by such certification.

““ NONQUALIFICKTION PROCEDURES.—If the Secretary
determines that Sprogram of State aid does not qualify under
subsection (b), the Secretary shall-

“€A) so notify the State; and
“(E) afford an opportunity for a hearing, in accordance
with section 8011(a), to the State, end to ar.y local edu—
cational agency adveriely a/Tected by such determination.
“(d) Treatment of State Aid.—

“€) In GENERAL.- If a State has in effect a program of
State aid for free public education for any fiscal year, which
is designed to equalise expenditures for free public education
among the local educational agencies of that State, payments
under this title or under the Act of September SO, 1950 (Public
Law 874, 61st Congress) (as such Act was in effect on the
day preceding the date of enactment of the Improving Americas
Schools Art of 19P4) for any fiscal year may be taken into
consideration by such State in determining the relative-

“CA) financial resources available to local educational
agendas in that State; and

<¢B>finandal need of truth agencies for the provision

of free public education for children served by such agency,
excep* that a State may consider as local resources funds
received under this title or under the Act of September
80, 1950 (Public Law 874, 81st Congress) (as such Act
was in efTect on the day preceding the date of enactment
of the Improving America"s Schools Act of 1994) only in
proportion to the share that local tax revenues covered
under a State equalization program are of total local tax
revenues.

“@) Prohibition= A State may not take into consideration
payments under this title or under the Art of September 30,
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1950 (Public Law 874, 81st Congress) (aa auch Art war in

effect on the day preceding the date of enactment of the Improv—
ing America § Schools Art of 1934) before such State"s program

(Ef Ssgate aid has been certified by the Secretary under subsection
cXS).

*(e) Remedies for State Violations.-

“€) Ih GENERAL.— The Secretary or any aggrieved local
educational agency may, not earlier than 150 days after an
adverse determination by the Secretary against a State for
violation of rubsectiona (@) or (dX2) or for failure to carry
out an assurance under subsection (bXSXB), and ifan adminis—
trative proceeding has not been concluded within such time,
bring an action in a United States district court against such
State for such violations or failure.

*(2 IMMUNITY.— A State ahall not be immune under the
11th amendment to the Constitut®on of the United States from
an action described in paragraph (0.

*i3) REUEF.—The court ahall grant such reliefas the court
determines is appropriate.

“EEC. 8010. FEDERAL ADMINISTRATION.

“@@ Payments in Whole Dollar Amounts—The Secretary

shall round any payments under this title to the nearest whole
dollar amount

"(b) OTHER Agencies.— Each Federal agency administering

Federal property on which children reside, and each agency prin—
cipally responsible for an activity that Eiay occasion assistance
under this title, shall, to the maximum extent practicable, comply
with requts-s of the Secretary for information ihc Secretary may
require to cany out this title.

e(c) Special Pules —

“€) Certain children eligible under subsection (@)
or (b) of section s of public law El-B/<—Notwithstanding
any other provision of lew, for any fiscal year before fiscal
year 1995, the Secretary shall treat rseligible under subsection
(@) or (b) of section 8 of the Act of September 80, 1950 (Public
Law 874, Blst Congress) (as auch subsection was in effect
on the day preceding the date of enactment of the Improving
America"s Schools Act of 1994), and shall forgive the obligation
of a local educational agency to repay any amounts that such
agency received under auch section for such fiscal year based
on, any child who would be eligible under such subsections
except that such child does not meet the requirements of sub—
section (aXIXB) or (bX2XB), respectively, of such section 3,
if ruch child meets the requirements cf paragraph (3) of thia
subsectlon

“(2) Certain children eligible under subparagraphs
(a) and (GXii) OF SECTION 8003(aXI).—(A) The Secretary shall
treat as eligible under subparagraph (A) of aection 8003(a)(1)
any child who would be eligible under auch subparagraph except
that the Federal property on which the child rtsices or on
which the child's parent Is employed is not in the same State
in which the child attends school, if such child meets the
requirements ofparagraph (I3I) of this subsection.

*(B) The Eecretaly shall treat as_eligible under subpara-
graph (G) of section 8003(a)(1) any child who would be eligible
under such subparagraph except that such child dots not meet
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the requirements of clause (i) of such subparagraph, Ifsuch
child meets tha requirements of paragraph (8) of this sub—
section. ) )

_ “(8) Requirements—A child meets the requirements of
this paragraph if—

(A) auch child reside*-

" in a State adjacent to the Stata in which the
local educational agency serving the school such child
attends ia located; or

*@l) with a parent employed on Federal property
in a State adjacent to the State in which such agency
is located;

"(B) the schools 0f such agency are within a more
reasonable commuting distance 0f such childg home than
the schools 0f the local educational agency that serves
the school attendance area where such child resides;

+(C) attending the schoolL; of the local educational
agency that serves the school attendance urea where such
gr?'illg resides will impose a substantial hardship on such

1ia;
“(D) the State in which such child attends school pro—
vides funds for the education of such child on the same
basis as all other public school children in the State, unless
otherwise permitted under section 5(dX2) jf the Act of
September 80, 1950 (Public Law 874, 61st Crtngrear) (as
such section was in effect on the day preceding P-2? date
of enactment of the- Improving America"s Schools Act of
1994) or section 8009(b) of this title; and

“€E) such agency received a payment for fiscal year
1904 under aection 8003(b) (or such section"s predecessor
authority) on behalf of children described In paragraph

(2).
“SEC. 801X ADMINISTRATIVE HEARINGS AND JUDICIAL REVIEW.

“@@ Administrative Hearings.— A local educational agency
and a State that is adversely affected by any action of tne Secretary
under this title or under the Act of September 30, 1950 (Pubiic
Law 874, 8lst Congress) (as such Act was in effect, on the day
preceding the date ofenactment of the Improving America 3 Schools
Act of 1994) shall be entitled to a hearing on such action in Lhe
same manner as if such agency were a person under chapter 5
of title 5, United States Code.

“(b) Judicial Review 0r Secretarial Action—

“t) In general.— A local educational agency or a State
aggrieved by the Secretary®s final decision following an agency
proceeding under suhnectim (a) may, within 50 dtys after
receiving notice of such decision, file with the Unitea States
court of appeals for the circuit in which such agency or State
is located a petition for review of that action. The clerk of
the court shall promptly transmit a copy of the petition to
the Secretary. The Secretary shall then file in the court the
record of the proceedings on which the Secretary§ action waa
gaged, as provided iIn section 2112 of title 28, United States
ode.

“(2) Findings or FACT.—The findings of fact by the Sec-
retary, if support’d by substantial evidence, shall be conclusive,
but the court, for good cause shown, may remand the case

Qe 11
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to the Secretary to take further evidence. The Secretary may
thereupon make new or modified findings of fact anc may
modify the Sscrtuiry®a previous action, and shall file in the
court the record of the further proceedings. Such new or modi —
fied findings of fact ahall likewise be conclusive if supported
by substantial evidence.

“€@) Review=— rhe court shall have exclusive jurisdiction
to affirm the action of the Secretary or to set It aside, in
whole or in part. Tha judgment of the court shall be subject
to review by the Supreme Court of the United States upon
certiorari or certification as provided in aection 1254 of title
28, United States Code.

mSEC. MIX. FORGIVENESS OF OVERPAYMENTS.

“Notwithstanding any other provision of law, the Secretary
may forgive the obligation of a local educational agency 1D repay,
in whole or in part, the amount of any overpayment received under
this title, cr under the Act of September 80. 1350 (Public .Law
874, 81st Congress) cr the Act of September 23, 1950 (Public Law
815, 8ist Congress) (as auch Acts were in effect cn the day preceding
the date of enactment of the Improving America3 Schools Art
of 1994), if the Secretary determines that the overpayment waa
made as a resultofan errormade by-—

“€1) the Secretary, or

“(2) the local educational agency and repayment of the
full amount of the overpayment will result 14 an undue financial
hardship on the agency and serioucly harm the agency®s edu—
cational program.

“EEC. 3013. DEFINITIONS.

“For purposes of this title:

(1) ARMED FORCES.- The- term "Armed Forces Mmeans the
Army, Navy, Air Force, and Marine Corps.

(@) Average per-pupil expenditure—The term &verage
per-pupil expenditure Tieans—

“(A) the aggregate current expenditures of all local
educational agencies in the Slate; divided by

“(B) the total number of children in average daily
attendance for whom such agencies provided free public
education.

“€3) CONS"sE-.".CTION,— The term "construction® means—

“(A) the preparation of drawings and specifications for
school fecilities;

“(B) erecting, building, acquiring, altering, remodeling,
repairing, or extending school fecilities;

“(C) inspecting and supervising the construjiion of
achool fecilities; and

‘i[))& debt service for such activities.

“¢4) CURRENT expenditures.— The teim "current expendi—
tures "means expenditures for free public education, including
expenditures for administration, instruction, attendance ana
health services, pupil transportation services, operation and
maintenance of plant, fixed charges, and net expenditures to
cover deficits for food services ana student body activities,
but does not include expenditures for community services, cap—
ital outlry, and debt aervice, or any expenditures mede from
funds awarded under part A of title 1 and title VI. The deter—
mination of whether an expenditure for the replacement of

&cllQ>D1J -
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equipment Id considered d current expenditure or d capital

outlay ahall be determined in accordance with generally

accepted accounting principles dS determined by the State.
e*6)Federal property.—

“¢A) In general.— Except 1S prerided in subpara—
graphs (B) through (F), the term TederaJ propertylmeans
real property that i* cot .wbject 1D texation Dy any State
or any political subdivision ofd State due to Federal agree—
ment, law, or policy, dNd thiut is-

*(@) owned by the YJnlted States or leased by the
United States from another entity;

“CiiXl) held in trust by the United States for
individual Indians or Indian tiibes;

“CID) held by individual Indians or Indian tribes
subject to restrictions on alieastion imposed by the
United States;

(1) conveyed at any time under the Alaska
Native Claims Settlement Art to a Native individual,
Native group, or village or regional corporation;

“€lv) public land owned Dy this United States that
is designated for the sole use and benefit of individual
Indians or Indian tribes; or

“€V) used for low-rent housing, m described in
paragraph (10), that ia located on land described in
aubtfause (1), (D, (D), or (1V) of this clause cu
land that met one of those descriDtions ir ~\i uistely
before such property*s use for such housing;

“Ciiixl) part of a low-rent hoykng project aiisisted
under the United States .Housing ACL0f 1037; or

“CIl) used to provide housing for homeless children
at closed military installations purruant to section 501
of the Stewart 3. McKinney Homeless Assistance Act;
or

“(iv) owned by a foreign government or by an inter—
national organization. ) o
‘(B) Schools providing flight training to members

OF AIR FORCE.- The term Tederal propertyl includes,
long as not subject to taxation by any State or any political
subdivision of a State, and whether or not that tax exemp —
tion is due to Federal agreement, law, or policy, any school
providing flight training to members ofthe Air Force under
contract with the Air Force at an airport owned by a
State or political subdivision of a State.

<(C) NON-FEDERAL EASEMENTS, LEASES, LICENSES, PER-
MITS, PROVEMENTS, AND CERTAIN OTHER REAL PROP-
ERTY.—The term "Federal pi-operty" includes, whether or
not subject to taxation by a State or a political subdivision
ofd State-

“@ any non-Federal easement, lease, license, per—
mit, or other such interest in Federal property se otncr-
wise described in this psragraph, but not including
any non-Federal fee-simple interest;

“Gi) any improvement on Federal property ar
otherwise described in this paragraph; and

“@ii) real property that, immediately before its sale
or transfer to a non-Federal party, was owned by the
United States and otherwise qualified as Federal prop—
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erty described in this paragraph, but only for one year

beyond the end of the fiscal year of ruch sale or

transfer.

“(D) CERTAIN POSTAL SERVICE PROPERTY AND PIPELINES
AND UTILITY LINES.— Notwithstanding any other provision
of thia paragraph, the tenn Tederal property does sot
include-

“() any rail property under the jurisdiction of
the United Statu Postal Service that isused primarily
for the provision of postal services; or

"(li) pipelines and utility lires.

-lsE Property vtth respectto which state orlocal
TAX ENUES MAT NOT BZ EXPENDED, ALLOCATED, OR
AVAILABLE PCR FREE PUBLIC EDUCATION.—Notwi thstanding
any other provision of this paragraph, Tederal property
does not include any property on which children l-exice
that is otherwise described in this paragraph i

"(M) no tax revenues of the State or of any political
subdivision of the State may be expended for the free
public education of childrenwho reside on that Federal
property; or

“@i) no tax revenues of the State are allocated
or available for the free public education of such
children. ) )

“(F) Property located in the state of okiahoma
OWNED" BY INDIAN HOUSING AUTHORITY ?0R LOW-INCOME
HOUSING.- The term Tederal property" includes any real
property located in the State ofOklahoma that-

TI) ia owned by an Indian bousing authority and
used for low-income housing (including housing
assisted under the mutual help ownership opportunity
program under asction 202 of the United States Hous —
ing Act of 1937); und

“@i)at any time-

"(I) was designated by treaty as tribal land;
or

“(Il) satisfied the definition of Federal property
under aection 403(1XA) of the Act of September

80, 1950 (Public Law 674, 81st Congress) (as such

Act waa in liffect on the day preceding the date

of enactment, of the Improving Americag§ Schools

Act of 1934).

“(6) Free public education— The term Tree public edu—
cation heans education that is provided-

"(A) at public expense, under public supervision and
direction, and without tuition charge; and

“(B) as elementary or secondary education, as deter—
mined under State law, except that, notwithstanding State
law, auch term-

“@) includes preschool education; and

“€l) does not include any education provided
beyond grade 12.

<7 Indian lands.— The term fndian lands means any
Federal property described in paragraph (G)(AXIi) or (EXF).
“(8) Local contribution percentage.—

“CA) In GENERAL.— The term local contribucion percent—

age "means the percentage of current expenditures in the
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State derived from local and intermediate sources, aui
reported to and verified by the National Center for Edu —
cation Statistic*. o )

"(B) Hawaii and district of Columbia.—Notwith-
at"inding subparagraph (A), the local contribution percent—
age for Hawaii and for the District of Columbia ahali be
the average local contribution percentage for all State*.
“()Localeducationalagency.—

*TA) Ingeneral — Except a* provided in subparagraph
(B), the term focal educational agency*-

“@ means a board of education or other legally
constituted local achool authority having administra—
tive control and direction of free public education in
a county, township, independent achool district, or
other school district; end

“@i) includes any State p.gency that directly oper—
ates and maintains facilities for providing free public
education.

“(B) EXCEPTION.— The term local educational agency*
does not include any agency or school authority that the
Secretary determines on a case-by-case basis—

“@) was constituted or reconstituted primarily for
the purpons of receiving assistance unaer this title
or the Act of September SO, 1950 (Public Law 674,
81st Congress) (os auch Act was in effect on the day
preceding the date of enactment of the Improving
America8 Schools Act of 1994) or increasing the
amount ofnuch assistance; or

“@i) is not constituted or reconstituted for legiti—
mate educational purposes.

“(10) Low-rent housing.—The term low-rent housing*
means housing located on property that is described in para-
graph (EXAXu%. )

“(I1) Revénue derived from local sources.—The term
Fevenue derived from local sources Tieans—

"(A) revenue produced within the boundaries of a local
educational agency and available to such agency for auch
agency Suse; or

“(B) funds collected by another governmental unit, but
distributed back to a local educational agency in the same
proportion as such funds were collected as a local revenue
iiource.

"(12) SCHOOL FACILITIES.— The term “school facilities™
includes-

“€A) classrooms and related facilities; and

“(E) equipment, machinery, and utilities necessary cr
appropriate for school purposes.

“SEC. 8014. AUTHORIZATION OF APPROPRIATIONS.

“(a) Payments for Federal Acquisition of Real Property.—
For the purpose of making payments under section 8002, there
are authorized to be appropriated $16,750,000 for fiscal year 1995
and such sums as may be necessary for each of the four succeeding
fiscal year*. )

<ty Basic Payments; Payments for Heavily Impacted Local
Educational Agencies,—For the purpose of making payments
under subsections (b) and (0 of section 8003, there are authorized

EXX)&)
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to be appropriated $775,000,000 for fiscal year 1995 and auch
rum* as may be r.ecesrtry for each of the four succeeding fiscal
years, of which 6 peresr-i ahall bs available, until expended, for
each ruch fiscal year to carry out section 8003(0.
“©©Payments roR Children With DiEADrLrnri- For the pur-
of making payment! under aection 8003(d), there are autncir-
id to be appropriated $45,000,000 for fucal year 1995 and such
rums aa may be nccesaary for each of the four succeeding fiscal
year*.
“@) Payments for Increases in Military Children.—For
the purpose if making payments under aection 8006, there are
authorized to be appropriated $2,000,000 for fucal year 1995 and
auch auma as may be necessary for each of the four succeeding
fiscal years.

") Construction.—For the purpose 0f carrying out section
8007, there are authorized to be appropriated $25,000,000 for fiscal
year 1995 and such runs as may be necessary for each of the
four succeeding fiscal years.

“(f) Facilities M aintenance.— For the purpose of carrying out
section £008, there are authorized to be appropriated $2,000,000
for fiscal year 1995 and such sums as may be necessary for each
of the four succeeding fiscal years.

VITLE IX-INDIAN, NATIVE HAWA®N,
VAND ALASKA NATIVE EDUCATION

\ TART A—INDIAN EDUCATION

<'0EC. SIOrNDINCS, /

“The CotgTsss finds that— /

“€D fee Federal Government hps a special responsibility
to ensure Yhp.t educational programs for all American Indian
and Alaska Native children and adtilts-

"(A) ate based on high-guality, internationally competi —
tive contenKstandards ana atudent performance standards
and build orN Indian culture and tne Indian community;

"(B) axsisN local educational agencies, Indian tribes,
and other entities and individuals in providing Indian stu—
dents the opportunity to achieve such standards; and

f pecial educational and culturally related
American Indian and Alaska Native

of enactment of the initial Indian Edu-
level 6f involvement of Indian parents
lopment\and implementation <of edu-
afiect such parents and their children & ( . 4'tC) _
illy, and scirads ahouiii continue uw> fos-

}umber or Indian teachers, edministra- !
essors has Increased since 1972, teacher

natE recruiting, trmning, or [€trainin

IndIEN indjviduals aXeaucaLors {0 Me

ndran student popylation in elementary,
eon-.iuiii/, iiMuuuu, adult, and higher educatioh:
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to be appropriated $775,000,000 for fiscal year 1995 and auch
aum« aa may te. r.eceartry for each of the lour succeeding fiscal
years, of which 6 percent ahall be available, until trpenoed, for
each auch used year to carry cut section 8003(0.

“@© Payments for Children W ith D isadilLrrrri= For the pur-

Ese 0T making payment* under aection 8003(d), there art autnor-

id to be appropriated $46,000,000 for fucal year 1995 and «uch
sum* as may be necessary for each 0f the four succeeding fiscal
years.
“¢d Payments for Increases in Military Children.—For
the purpose cf making payments under section 8006, there are
authorised to be appropriated $2,000,000 for fiscal year 1095 and
auch sums aa nmy be necessary for each of the four succeeding
fiscal years. )

<@ Construction.—For the purpose 0f carrying out section
8007, there art authorised to be appropriated $25,000,000 for fiscal
year 1995 and such cuns at may be necessary for each of the
four succeeding fiscal years.

“(0 Facilities Maintenance.- For the purpose 0f carrying out
section 8008, there are authorised 1O be appropriated 52,000,000
for fiscal year 1995 and auch sum* as may be necessary for each
of the four succeeding fiscal years.

Vil E IX=INDIAN, NATIVE HAWA®N,
VAND ALASKA NATIVE EDUCATION

\ TART A—INDIAN EDUCATION

*oEC. JIOLt-TNDD"GS. /

The Coi-.gress finds that- /

“€) the Federal Government hps a special responsibility
to ensure that educational programs for all American Indian
and Alaska Native children and atKilts-

“(A) ate based on high-guality, internationally competi—
tive contenrvstandards ana student performance standards
and build ons Indian culture and tne Indian community;

“(B) assisNlocal educational agencies, Indian tribes,
and other entiliiu and individuals in providing Indian stu—
dents the opportunity to achieve such standards; and

f pecia] educational and culturally related
American Indian and Alaska Native

of enactment of the initial Indian Edu-
level of Involvement of Indian parents
lopment\and implementation-of edu-
aJTect suet) parenu and their children
lily, and achool* ahouid continue 10 fos-

lumber of Indi&o teachers, administra-

fessors has incrreated since 1972, teacher

not recruiting, training, or retraining

Indian individuals atNeaucators to meet

ndian student population In elementary,
ecu”.iuu;, n/uiuunu, «dult, and higher educatioh:

n
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WALTER J. HICKEL, GOVERNOR

GOLDBELTPLACE

601 WEST 10TH STREET. SUITE 200

DEPARTMENT OF EDUCATION JUNEAU. ALASKA 99901-1894

MEMORANDUM NUMBER 95-09

TO: All*rtiesjpjer~sted in the regulations of the Department of Education
FROM: JArTy~rra®Commissioner of Education
SUBJECT:  pupi! transportation DATE August 10, 1994

Attached is a Notice of Proposed Changes in the Regulations of the Department of
Education and material belnct; proposed as regulation. The department is opening a
period of public comment on these %roposals. Additional copies of the proposed
requlations are available from the Office of the Commissioner, Department of
Education, Attn: Regulations Review, 801 West Tenth St., Suite 200, Juneau, Alaska

99801-189%4.

Written responses must be received prior to 4:30 p.m. on September 20, 1994, and
should be sent to the Commissionei of Education, Attn: Regulations Review, 801 West
Tenth St., Suite 200, Juneau, Alaska 99801-1894. At any regularly scheduled meeting
followmlq that date, the State Board of Education will either adopf these or other
proposals dealing with the same subject without further notice or may decide to take no

action on them.

DISTRIBUTION

All Superintendents

All Public Schools

News Media

Department of Law

Legislative Affairs _

NEA/Alaska, Juneau, Fairbanks, Anchorage
Alaska Association of School Administrators
Alaska Association of Elementary Principals
Alaska Association of Secondary Principals
Association of Alaska School Boards

Alaska Federation of Teachers

Legislators _

District School Board Presidents

State Board of Education Members

House HESS

Senate HESS _ _ _
Staff, Administrative Regulation Review Committee
Staff, Administrative Journal

Commissioners, Executive Branch Departments

Public Libraries

Attachments: Notice of Proposed Changes
Proposed Regulations



NOTICE OF PROPOSED CHANGES
IN THE REGULATIONS OF THE STATE BOARD OF EDUCATION

Notice is given that the State Board of Education, under the authority of AS 14.07.020
and AS 14.07.060, proposes to adopt regulations in Title 4 ofthe Alaska Administrative

Code, dealing with pupil transportation.

(1)4 AAC 27.015 is proposed to be adopted to set guidelines for providing
transportation for private school students on public school buses.

Notice is also given that persons interested may present written statements or
arguments relevant to the proposed action by writing to Commissioner’s Office, Atin:
Regulations Review, 801 West 10th Street, Suite 200, Juneau, Alaska, 95801-1894, so
that they are received no later than 4:30 p.m. on September 20, 1994.

Persons with disabilities who need a special modification in order to comment on the
prorosed regulations should contact Mark Kissel at 465-2821 no later than 10 days

before the close of the public comment period.

It is estimated that this action will require increased appropriations as follows:
FY 1995, $574,200; FY 96, $ 594,300; FY 97, $615,100; FY 98, $ 636,600.

Copies of the proposed regulations may be obtained by writing to the Commissioner of
Education at the above address.

The State Board of Education, after the deadline stated above, will either adopt these or

other proposals dealing with the same subjec  -- - g™y jMg
no action on them.
DA ™

Harry GanW

Eciucation Administrator
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4 AAC 27 is amended by adding a new section to read:

4 AAC27.015. TRANSPORTATION OF NONPUBLIC SCHOOL STUDENTS, (2) A

district shall transport nonpublic school students in accordance with AS 14.09.020.

(b) To be eligible for transportation to a nonpublic school, a student must live the
required distance from the nonpublic school as setoutat4 AAC 27.010, or along a designated
hazardous route as setoutin 4 AAC 27.035, in addition to the other requirements of AS
14.09.020.

(c) Where not inconsistent with AS 14.09.020, the regulations that apply to the
transportation of public school students also apply to the transportation of nonpublic school
students, including 4 AAC 27.010 (establishment of regular routes) and 4 AAC 27.060
(reimbursement to districts).

(d) A nonpublic school student is eligible for transportation only if the student lives
within a distance that is equal to or less than the farthest distance a public school student is bused
by that district.

(e) In AS 14.09.020, "nonpublic schools that are administered in compliance with state
law" means non-exempt schools that meet the requirements of AS 14.45.030 and exempt school
meet the requirements of AS 14.45.100-14.45-130. fEff. I | :Register )
Authority: AS 14.07.030

AS 14.07.060
AS 14.09.020



FISCALNOTE

Alaska Department of Education
Subject:  Student Transportation
Citation: 4 AAC 27.015

Program Category:

Estimated appropriation required in thousands of dollars:
FY 95 FY 96 FY 97 FY 98

100 Personnel Services

200 Travel

300 Contractiiral

400 Commodities

500 Equipment

600 Land and Structures

700 Grants, Claims, etc.  574.2 594.3 615.1 636.6

Total 574.2 594.3 615.1 636.6
Funding in thousands of dollars:

General Fund 574.2 594.3 615.1 636.6
Federal Funds

Other

Total 574.2 594.3 615.1 636.6
Positions:

Permanent Full-Time
Part-Time/Seasonal
Total No. of Staff Months

/1 - -

Date:-/--re.; rd, ( /I, | o Preparedbyf...z j 1" - -
| Ji & ! g y/-H Jrry(ﬁnmlble o

u dministrator



ADDITIONAL REGULATIONS NOTICE INFORMATION

AS 44.62.190(d)
Alaska Department of Education
Subject:  pupil transportation
Citation: 4 AAC 27.015
Reason for Proposed Action:  Development of program standards
Program Category and BRU:
Cost of implementation to DOE and available funding (in thousands of dollars)

Cost Initial Year (FY 95) Subsequent Years
General Funds 574.2 +3.5%
Federal Funds -0- -0-

Other Funds (specify) -0- -0-

Contact: Harry Gamble, Education Administrator, 801 W. 10th Street,
Juneau AK 99801-1894; (907) 465-2800

Origin of Proposed Adion:  Staffof DOE

Prepared by: Harry Gamble
Education Administrator

465-2800



NON-PUBLIC PUPIL TRANSPORTATION
January 23, 1995

Following are estimated costs per district for transporting non-public students in FY96.
Estimates were provided by the districts listed.

Anchorage $3,000,000 - $5,000,000
Fairbanks, current annual cost 321,740

Fairbanks, potential additional 201,085

Kenai Peninsula Not Available

Kodiak 87,386

Ketchikan 43,000

Mat-Su 450.000 - 500.000
Total $4,103,211 -$6,153,211

These estimates include current non-public student ridership as well as potential
ridership based on criteria established by the 1/25/94 court decision in Ten Eyck v.
Dept, of Education. In that decision, the court upheld the constitutionality of AS
14.09.020 and ruled that non-public students are eligible to ride public school buses in
districts that provide transportation to public school students. Non-public school
students may be transported up to the maximum distance which the district transports a

public student.

Currently, Fairbanks transports the most non-public students on 8 essentially dedicated
school buses (the district has indicated that if non-public busing were to end, that only 5
buses could be eliminated). The other districts listed above transport fewer than 50
non-public students each and incorporate those riders into existing routes.

Anchorage, Mat-Su and Kenai School Districts currently transport only a handful of non-
public students, but it is in these districts that the greatest potential exists for substantial
increases in ridership, costs and conflicts to occur. The majority of the state's non-
public school students are located within these districts' boundaries. While few non-
public school students currently utilize the transportation authorized by AS 14.09.020,
the potential exists for costs to increase to, and exceed, the estimates provided above
by the districts. Anchorage is also concerned about the potential conflict of transporting
non-public school students while denying transportation of its alternative school
students and students who elect to attend a school other than their assigned

attendance center.

The Alaska Civil Liberties Union Foundation (ACLUF) has voiced concern and
opposition to the concept of using public funds to provide transportation for non-public
school students. The ACLUF has threatened to sue the state over this issue. Copies
of correspondence submitted by the ACLUF, school districts and legislators in response
to a request for public comment on regulations proposed to interpret AS 14.09.020 are
available from the department.



MEMORANDUM

To: State Board of Education Date: September 22, 1994
From: Commissioner's Office Action ltem 95-27
m|SSUE

* The Board is being asked to adopt guidelines for providing transportation for private
school students on public school buses.

mBACKGROUND

* This proposal comes as a result of last fall’s lawsuit on transporting private school
students on public school buses.

* The department estimates that private school busing will cost the state $574,000 in
FY 95 and increase by 3.5 percent annually.

* The Board opened a period of public comment on this proposal at its Augi_ust 1-3
meeting. The public comment period ended September 20. Letters of public com-
ment folkr' this memo.

* The proposed regulation follows this memo, as does a memo to school districts
regarding the transportation of public school students.

* In this memo, the department asked sch;. 1 districts to report the increased costs
relative to the transportation of private school students.

* In the meantime, the department will take the request for more funds to the
legislature. The legislative forum will determine whether to expand pupil
transportation.

mOPTIONS _
« Adopt the regulation as proposed
« Amend the proposal

+ Take no action

mADMINISTRATION"S RECOMMENDATION

Motion: 1move to table proposed regulation 4 AAC 27.015, which interprets AS
14.09.020, the law that provides for transporting private school students on public
school buses.
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DEPARTMENT OF EDUCATION JUKEAU. ALASAA 9530 7-7£9-
(9071465-2800
OFFICE OF THE COMMISSIONER FAX (907) 465-4156

NUMBERED MEMORANDUM 95-12

TO: Superintendents

FROM:
DATE: 'September 8, 1994

SUBJECT: Busing of Private School Students

Ek******************************»*** EE S S ***r\'********** E S o I

W ith school starting around the state, the Department of Education has been receiving inquiries
concerning the busing of private school students. Draft regulations distributed under numbered
memorandum 95-09, are currently out for public comment The deadline for submitting
comments to the departmentis September 20.

At this time, the department has taken the following position on the issue of public school
districts transporting private school students:

1. Districts may continue existing routes serving private schools if the routes were included in
the district's transportation budget projection and the students were included in previous
transportation student counts.

2. Private school students requesting transportation for the first time may be included as
incidental riders on existing routes on a space available basis. Pick up and drop off times
and locations are at the discretion of the district.

S. Ifcurrentapproved buses have existing capacity to support new private school students, with
no increased cost to the state, districts may provide that additional service, through route
extensions, route revisions, or establishment of new routes.

4. Forthe current school year, the department will not approve additional reimbursement for
the purpose of transporting private school students, prior to a legislative appropriation. If a
private school student transportation request is received by a school district that would result
in additional routes, additional buses, or other increased cost, the school district shouid



. KENAI PENINSULA BOROUGH SCHOOL DISTRICT

September?. 1994

State Schoor Board of Education {( SP 1 21994
Office of the Commissioner
801 W. 10th St., Suite200 U US---mmmmmmmm--

Juneau, AK 99801-1894
Subject: Proposed Pupil Transportation Regulations

Dear State School Board Members:

After reading the proposed pupil transportation regulations, i nave some serious
concerns that \ feel the State Board needs to consider before any action is taken.

The issue of provfding transportation for private schools is something that the
state can do or not do, but for the state board to ask public school districts to
adTninister transportation programs for. private schools is certainly not defensible.
Ffeel that these regulations will have an adverse effect onthe operations of our

district and the State.

There are many unanswered questions as | have asked myself the 'what if"
questions. Will the additional dollars required to provide these services be
guaranteed by the Department of Education or the legislature? Who will
determine the start and stop times of the private schools served? What happens
when private schools are in session and the public schools are not? These are
Just a few of the questions that come to mind, and | will mention others more
specifically as | address the proposed regulation changes

4AAC27.015 (b) If private school students am picked up within 1.5 miles of their
school, who is going to pay for the hazardous busing proration, and who will
determine the qualifications for designating the area as hazardous? Who will be
responsible for the collection of such adjustments and submittal to the

department?

4AAC27.015 (c) Will the public or private school determine the routing for
schools; and will school district policy or private school policy prevail in
determining routes? An example might be ju« district policy that provides
transportation only on city and state maintained roads; a private school may
either be located on or want to provide transportation on borough roads. Would
our district then be expected to deny transportation services to public school
students on borough maintained roads as per our district policy, while at the
same time providing that service to private school students as per their policy?



CORRECTION

THE FOLLOWING DOCUMENT(S)
HAVE BEEN REFILMED TO
ASSURE LEGIBILITY OR PAGINATION

Central Microfilm Services
Dcpartement of Education



DEPARTMENT OF EDUCATION Fipetyugstreer, ur-

OFFICE OF THE COMMISSIONER FAS (907} 08 4156

NUMBERED MEMORANDUM 95-12

TO: Ssuperintendents-
TransBortariomCootdinators

FROM: Jerry Covey,Thmrmssioner

DATE: 'September 8,1994

SUBJECT: Busing of Private School Students

‘k‘k‘k‘k*k*‘k*******************if**** * k k k % **I********************‘k ********tkM‘k)-tq'C
(

W ith school starring around the state, the Department of Education has been receiving inquiries
concerning the busing of private school students. Draftregulations distributed under numbered
memorandum 95-09, are currently out for public comment. The deadline for submitting
comments to the departmentis September 20.

At this time, the department has taken the following position on the issue of public school
districts transporting private school students:

1.

3l

Districts may continue existing routes serving private schools if the routes were included in
the district's transportation budget projection and the students were included in previous
transportation student counts.

Private school students requesting transportation for the first time may be included as
incidental riders on existing routes on a s; ace available basis. Pick up and drop off times
and locations are at the discretion of the district.

[f current approved buses have existing capacity to support new private school students, with
no increased cost to the state, districts may provide that additional se’vice, through route
extensions, route revisions, or establishment of new routes.

For the current school year, the department will not approve additional reimbursement for
the purpose of transporting private school students, prior to a legislative appropriation. If a
private school student transportation request is received by a school district that would result
in additional routes, additional buses, or other increased cost, the school district should



Numbered Memorandum 95-12

Superintendents and Transportation Coordinators
September £, 1994

Page 2 of 2

determine the most cost effective method of honoring the transportation request, and submiit
the cost data to the department's pupil transportation program adm inistrator. The department
will then include the projected additional costs in a FY95 supplemental request and in it's

FY96 budgetrequest to the legislature.

5. If the departmentreceives a separate appropriation, pursuantto AS 14.09.020, then
additional costs for transporting private school students can be approved*for FY 95 and

subsequent years.

Until regulations are adopted, school districts should follow these guidelines when approached
by parents or oraanizations requesting transportation services for their private school students.



KENAI PENINSULA BOROUGH SCHOOL DISTRICT

September 7, 1994

State School Board of Education

Office of the Commissioner

BO1 W. 10th St., Suite200

Juneau, AK 99801-1894 -mmmmmmmmm e e e e

Subject: Proposed Pupil Transportation Regulations

Dear State School Board Members:

After reading the proposed pupil transportation regulations, I'have some serious
concerns that \ feel the State Board needs to consider before any action is taken.

The issue of providing transportation for private schools is something that the
state can do or not do, but for the state board to ask public school districts to
administer transportation programs for private schools is certainly not defensible.
Reel that these regulations will have an adverse effect onlhe operations of our

district and the State.

There are many unanswered questions as | have asked myself the "what if"
questions. Will the additional dollars required to provide these services be
guaranteed by the Department of Education or the legislature? Who will
determine the start and siop times of ine private schools served? What happens
when private schools are in session and the public schools are not? These are
just a few of the questions that come to mind, and | will mention others more
specifically as | address the proposed regulation changes

4AAC27.015 (b) If private school students are picked up within 1.5 miles of their
school, who is going to pay for the hazardous busing proration, and who will
determine the qualifications for designating the area as hazardous? Who will be
responsible for the collection of such adjustments and submittal to the

department?

4AAC27.015 (c) Will the public or private school determine the routing for
schools; and will school district policy or private school policy prevail in
determining routes? An example migh. be our district policy that provides
transportation only on city and state maintained roads; a private school may
either be located on or want to provide transportation on borough roads. Would
our district then be expected to deny transportation services to public school
students on borough maintained roads as per our district policy, while at the
same time providing that service to private school students as per their policy?



4AAC27.015 (a) This portion of the new reguiaiion will require that we operate a
transportation contract for each private school. The longest route on the Kenai
Peninsula is approximately 45 miles. This means that we would have to provide
transportation within 45 miles of every private school. If this is the case, we
would probably be adding more buses to our routes than the department is
anticipating, or paying parents directly for transporting their students to private
schools. 1seriously question the constitutionality of such action.

| have been an administrator on the Kenai Peninsula for the last 15 years, and if |
wanted to be an administrator in a private school 1would have applied for such a
position. | feel the board needs to consider all of the unintended consequences
of their actions. If the board, and the state want to provide transportation for
private schools, fund it separately and do not put the public schools in the middle.
We have enough programs and regulations to administer without adding mors.
We really do not want to administer private school programs nor should we be

told to do so.

| urge you to fully consider the ramifications of all the proposed regulation
changes. We will comply with whatever we are ultimately directed to do, but will
do so with the intent to be part of the solution, not part of the problem.

John K. Dahlgrem, Associate Superintendent
Planning, Operations and Technology

cc: Commissioner Jerry Covey
Duane Guiley, Department of Finance
Senator Suzanne Little
Senator Judy Salo
Representative Gail Phillips
Representative Gary Davis
Representative Mike Navarre



i Int Johgasm Conigsiiel ty School,

18940 Mona.siery Drive, Eagle River, AK 99577
Administrator: Barbara Parker
Phone: (907) 696-3920
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September 6, 1994

Department "of Education
Commissionaa

Regulations Review

801 West Tenth St.

Suite 200

Juneau, Alaska 99801-1894

Dear Sirs:

In regards to proposed regulation 4 AAC 27.015, 1 feel 1 must comment.
The i1dea of providing public school buses to private schools may seem
appealing, but does not make good economic sense. The added expense
and administrative burden are not justified. Buses are -available for
occasional use, on a lease basis, and this 1is sufficient for now.

Sincerely,

rbara Parker
.ministrator

Reo. Ed Willis
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\il
Jerry CoveY, Commissioner of Education —
Attn’ Regulation Review
Department of Education

801 W 10th Street, Suite 200
Juneau, AK 99801-1894

Dear Commissioner Covey:

| would like to voice m3*opposition to the adoption of regulations which would
provide private school transportation at a rubstantial cost to the state.

It is absurd to even consider this expenditure when we have been unable to increase
the Unit Value for basic_funding in our public schools. The effects of inflation over
the last decade have seriously €roded the purchasing power ofthe $61,000 basic
unit. Surely this is a higher priority than funding private school transportation.

Loc:J districts seem to have mutyally satisfactory arrangements with private
schools. A state mandate to provide more extensive services ?_otenUaI y violates
Alaska's constitution and, it jeopardizes positive local interaction between private

and public schools.
| am hopeful the proposed amendments to 4 ACC 27.015 will not be adopted.

Sincerely,

J@dithEC. saio ™

cc.  Stovvell Johnstone, Chairman State Board of Education
Bob Chriscal, Superintendent ASD
Dr. Walter Bromenenschehkel, Superintendent KPSD
Claudia Douglas, President NEA Alaska
Carl Rose, AASB

JES/atm
South Ar.chorncc ¢ Indian ¢ Bird Crcer. = Cirdwood < Hcyc < Kenai < S"ikiski " Katiforr.sky Beech
D During Session: State Capitol «Juneau, AK 99501 « \90~) a6S-a9-t0 « (90, j—£5-3, 6" t
=i ALTtcheragz: ~:c ~-:h. Suite * Anchorage, AJK --put <«\iO~j 296-5 isa * :->u

D Interim Kenai: 52822 K-Bccch Rd. *Kenai, AK 99611 =(907) 2b2-2252 ' (907) 262-1581 FAA
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September 16, 1994

The Honorable JerIrEy Covey.
Commissioner of Education
801 West 10th Street, Suite 200
Juneau, Alaska 99S01-1594

Dear Jerry:

In response to your Memorandum Number 95-09, regarding pupil
transportation, and spedhcally the Notice of Proposed Changes in the
Resruiations of the Department of Education, | do wish to comment

| am in opposition to the proposed 4 AAC 27.015, which would set guidelines
for the transportation of private school students on public school buses. |
question the validity of using state funds for transporting private school
students. In light of the serious decline in state revenues, | feel it is prudent
that we keen our shoulder to the wheel in meeting the basic responsibiiides
the state has to carrv out our educational goals.

My staff contacted Tam Cook, and subsequently, Michael Ford, Legislative
Counsel, for information and history on this issue. In my review of what was
provided to me by Mr. Ford, | feel there perhaps needs to be further
examination into "the Fairbanks Superior Court decision, and the Supreme
Court’s assertion that AS 14M3.020 is, it found, unconstitutional. It would
seem that the Department of Education would have pursued questioning this

finding.



| would recommend that the 3oard of Education not adopt an¥] new
regulations regarding this matter. This may well be an issue that the

legislature needs to address.

Please do not hesitate to contact my office if you have any further questions of
me.

cc: State Board of Education
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September 15, 1994

The Honorable Jerry Covey
Commissioner of Education
801 West 10th Street, Suite 200
Juneau, AK 99801-1894

Dear Mr.

| am writing in response to the State Hoard of Education's norice of
proposed” regulations dealing with pupil tran_saortatlon. Specifically, | am
opposed to the proposed 4 AAC 27.015, which would set guidelines for
Eansponation of privare-school students on public-school buses.

My main reason for opposing this prcposal is the estimated fiscal'impact.
In times of declining resources, we simply can not adopt re?ula}thns that
codify expenses that do not meet the State’s core educational mission. My
staff contacted Mr. Harry Gamble in your office to find out the history of
this issue. While | am aware that State law dating from 1972 sets out that
transportation be provided'by the State to privare-school students. | am
unsure if the Fairbanks SuEerlor Court's decision upholding that law last
summer was in line with the Supreme Court's prior ruling that an
antecedent law. was unconstitutional. | wonder why the Department of
Education did not seek fo pursue its assertion that AS 14.09.020 is, in fact,
unconstitutional. Perhaps the Legislature needs to revisit this issue.

Pending a more final resolution of  debate over providing State-funded
trans(j)ortatlon to private-school students, | strongly urge you to recom-
mend to the Board of Education that no new regulations dealing with the
issue be adopted. Even if some monies are expended on such transporta-
tion between now' and he uoint of final resolution. I think it will be best to
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Dcpartcment of Education



(iVbi=ka R eels' "LLagisicdnrs 611 CARITSL HOC" 1.

JUNEATf. ALASKA SBEOI . 11el
COTIAf A 19

1S S =8
716 WEST ATM AVENUE. SUITEiSC
REPRESENTATIVE AN RO ) 5388 1o o o
OrFiCAL BUSJNESS CYNTH'A TOOHEY
DISTRICT 13

SeDtember 15, 1994

The Honorable Terry Covey
Commissioner of Education
801 West 10th Street, Suite 200
Juneau, AK 99801-1894

Dear MnjSovey:

I am writing in response to the State Board of Education®s notice of
proposed regulations dealing with pupil transportation. Specifically, I am
opposed to the proposed 4 AAC 27.015, which would set guidelines for
transportation of private-school students on public-school buses.

My main reason for opposing this prcposal is the estimated fiscal "impact.
In times of declining resources, we simply can not adopt regulations that
codify expenses that do not meet the State"s core educational mission. My
staff contacted Mr. Harry Gamble in your office to find out the history of
this issue. While lam aware hat State law dating from 1972 sets out that
transportation be provided®by the State to private-school students. I am
unsure if the Fairbanks Superior Court®s decision upholding that law last
summer was in line with the Supreme Court®s prior ruling that an
antecedent law; was unconstitutional. 1wonder why the Department of
Education did not seek to pursue its assert hat AS 14.09.020 is, in fact,
unconstitutional. Perhaps he Legislature needs to revisit this issue.

Pending a more final resolution of the debate over providing State-funded
transportation to private-school students, I strongly urge you to recom—
mend to the Board of Education that no new regulations dealing with the
issue be adopted. Even ifsome monies are expended on such transporta—
tion between now ana the ooint of final resolution. I think twill be best to



Pace two, Jerry Covev, SeDtembsr 15, 199*-.

hold, off on sanctioning in regulation a practice that may not pioperly
belong in statute.

Thank, you for consideringmy comments on this matter. Please don thesi—
tate to contact my office ifyou require any more information from me.

Cynthia D. Toohey
Representative

CC: State Board of Education



Mr. Jerry Covey

Commissioner of Education
Alaska Department of Education
801 W. 10th Street, Suite 200
Juneau, AK 99801-1894

SUBJECT: Proposed Pupil Transportation Regulations
Pertaining to Private School Transportation

Dear Commissioner Covey:

The District has reviewed the regulations proposed by the
Alaska Department of Education on August 10, Memorandum 95-09,
which would address the transportation of private school
students. The proposed regulations require districts to assume
responsibility for the transportation of non-public, private
school students.

Currently, and historically, very few private school
students have been transported to or from school on district
school buses. At this time, three (3) to five (5) students are
transported on a Talkeetna Elementary bus to a private school
located near the district school. We are not aware of any
private school students receiving transportation on district
buses anywhere else in the district.

Using the proposed regulations as a guide and the little
information that the district has of the private schools now
operating within the school district, we explored the various
means Jy which the district could provide transportation to
students attending private schools within its boundaries.

Almost 95% of the district"s 11, 900 students enrolled in the
district®s 19 schools are located in the Mat-Su valley "core"
area. All seven (7) of the private schools listed in the phone
book are also located in the valley core area. According to
information from six (5) of the seven \7) schools, combined
enrollment is less than 600 students. None of these 6©D students
are transported to school cn district school buses.



