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GOLD B E LT  PLACE
301 W E S T  10TH STR E E T, SU ITE 200
JUNEAU, ALASK A 99801-1894

TONY KNOWLES, GOVERNOR

DEPARTMENT OF EDUCATION
OFFICE OF THE COMMISSIONER

/
February 7, 1995

The H onorable M ark Hanley 
The H onorable Richard Foster 
Co-Chairs, House Finance Committee 
State Capitol 
Juneau, A K  99801-1182

Dear Co-Chairs Hanley and Foster:

During the Departm ent o f  Education’s overview before the House Finance Com m ittee on 
January 23, com m ittee members asked specific questions regarding the court decision on the 
transportation o f  non-public school students and the reauthorization o f federal Impact Aid. 
Enclosed for your information are copies of the co u r t’s decision in 'Ten Eyck v. State o f  Alaska, 
correspondence between the departm ent and school districts regarding Impact Aid, and the 
federal Im pact Aid statute, with the appropriate text highlighted on page 248.

In response to the court’s decision regarding transportation of non-public school students, the 
departm ent prepared draft regulations that were distributed for public com m ent in August o f  
1994. Because o f  the negative public response and lack of funding for non-public pupil 
transportation, the State Board of Education tabled the regulations. Copies o f  the draft 
regulations on non-public pupil transportation and public comments received are enclosed for 
your information. The department has requested $3,000,000 in FY96 for non-public pupil 
transportation reimbursement, which includes $327,400 currently being reimbursed to the 
Fairbanks School District for dedicated transportation routes for Monroe High School.

In recent years the total receipt o f  Impact Aid has been about $75,000,000. Local districts have 
a net benefit o f  approximately $32,000,000, due to an annual reduction in the general fund 
am ount o f  state aid to the same districts of $43,000,000. The district benefit com es from the 
portion of the Im pact Aid which is designated as Indian Lands add-on and Special Education 
add-on, as well as the 109?- minimum, which is not considered under the state law in determ ining 
foundation entitlement. Impact Aid appropriations have reduced Alaska's receipt and the FY96 
deduct is now  estimated at $35,000,000. The am ount of local revenue which a school district 
can receive is limited, in order to comply with the federal revenue disparity test. Disparity is a 
measure o f  the differences in revenue available to fund the current operations of each individual 
school district. Prior to October 1994, disparity calculations and the 25% m axim um  disparity 
were set by federal regulation. Based on the recent re-authorization, this process is now 
controlled by d istrict wealth values and disparity standards set forth in federal statutes.
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Letter, Mr. M ark  Hanley 
February 7, 1995 
Page 2 of 2

Revenue d isparity  will be calculated utilizing actual data from  two-years prior. An exception to 
the two year prior data rule exists in the federal law  if a state substantially revises its public 
school funding formula. Beginning in FY98 the disparity limit is set at 20%. If further 
restrictions o f  local contributions are not im plem ented  by July 1, 1995 or if  a substantially 
revised form ula  is not submitted to and approved by the U.S. Secretary of Education by Juiy 1, 
1997, the general fund portion of the foundation program  entitlement may increase by 
$35,000,000 to $43,000,000 in FY98.

The reauthorization of fetleral Impact Aid changing the disparity requirement from 25%  to 20%  
for FY98 will require the state to address the existing local cap in FY96 either through 
regulation or by making a com mitment to substandally  revise the Foundation Program. Another 
option is to do  nothing and gamble that the actual disparity in FY96 and subsequent years will be 
less than 20% , without placing further restrictions on local contributions. The FYy3 disparity 
was 19.81% which is the most recent year available. As the com mittee chair suggested there are 
a variety o f  other options. Regardless o f  the avenue taken, if the state continues to recognize 
Impact Aid in the formula, failure to m eet the required disparity standard in FY96 may result in 
substantial m onetary  penalties in the future.

These are com plex  issues that will require the collective efforts o f  the administration, the 
legislature, school districts and the public to find solutions. The department has devoted 
significant resources to these issues and will be happy to assist you and the members of the 
com m ittee in your deliberations.

Sincerely,

Commissioner

cc: House Finance Committee M em bers

Enclosures
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IK THE SUPERIOR COURT FOR THE STATS OF ALASKA 

FOURTH JU D IC IA L  DISTRICT

CAXXLL* TEH XYCX and ROBERT *
TEN EYCK on th e i r  own b e h a lf end 
e» n ex t f r ie n d s  end p a ren ts  off 
MKOHAM TEN EYCK, HAYLTY TEN EYCK 
and CAXTLXN TSH EYCK, end on
b e h a lf o f  e l l  r Kh e r person* 
s im i la r l y  e itu e te d ,.

P la in t i f f s , '

v .

STATE OF ALASKA, DEPARTMENT OF 
EDUCATION; end JERRY covey,
COMMISSIONER OF EDUCATION,

Defender: t o .

Cm—  Ho. W A-S3-3133 C iv i l ------------

m O R A M C U M  DECISION

This i«  e s u i t  f o r  in ju n c t iv e  and d e c la ra to ry  r e l i e f 

seek ing  to  re q u ire  th e  s ta te  Department o f  Education to  co n tin u e 

th e  fu n d in g  o f bue t ra n s p o r ta t io n  to  qua'i.'ifylr.g ro n p u b lic  schoo l 

s tu d e n ts . P la in t i f f s  f i l e d  t h i s  case as a c la s s  a c t io n  and have 

roved f o r  c o u rt re c o g n it io n  o f  t h e i r  s ta tu s  as re p re s e n ta tiv e s  o f 

th e  c le s e . A lso  b e fo re  the  c o u r t  are  the  de fendants1, s ta te  o f 

A la aka , D tpa rta en t o f  E du ca tio n , and J e rry  covey, C ona lee ioner o f 

E duca tion  [ c o l le c t iv e ly ,  th e  s t a te ] ,  n o tio n  fo r  p a r t ia l  summary 

judgm ent on th e  issue  o f th e  c o n s t i tu t io n a l i t y  o f AS 1 4 .o * .020 

and p l a i n t i f f s ’ cross n o tio n  f o r  j u n u y  judgment. In  a d d it io n , 

th e  p l a i n t i f f s  seek re c o g n it io n  as p u b lic  in ta r t  i t  l i t i g a n t s . 

These m otions are d iscussed be low .

PMNlM'nMOHrti
• w ticf /w mcasw nw  a s n w r  

JAN 2 5 1994
ChrttfSeTriSOMV 

9f -------------■------- W
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rXCTUM* MU VmoCXSUMOi B IIT »T
P la in t i f f *  C a a il l*  Tan Eyck a i x d .  Hobart Tan Eyck brought 

r h i  p re se n t a c tio n  on th e ir  own .b a h a lf, aa paranta  o f  Keghan Tan 

ry n k , Haylay Tan Eyck, and C a i t l in  Tan tycX , and nn b e h a lf o f  a l l 

o th e r  paraona s l a i i a r l y  a itu a te o , The Tan Xyck fa m ily  re s id e s  in 

N o rth  Pole* The Tan Eyck c h ild re n  s tra n d  m a c u la ta  Concaption 

Elem entary School [ i c s j ,  a privm tm  c a th o lic  school In  F a irbanks, 

and e ra  tra n sp o rta d  to  aohool on buaas fundad by th a  s ta te  undar 

AS 1 4 * 0 9 . 0 2 0 . ^  j

Since tha  f a l l  o f 1980, tha  a ta ta  ha* baan re im bu rs ing 

th a  Fairbanks N orth  s ta r  Borough schoo l D is t r i c t  [FairbanXa D ia - 

t r i c t )  fo r  th a  tra n s p o r ta t io n  o f  atudanta a tte n d in g  ICS and 

Monroe High School, a c a th o lic  h ig h  schoo l in  Fairbanks [c o l le c ­

t i v e l y ,  M onroe/ICS]. In  1990, th e  a ta ta  Department o f  Education 

[DOE] a n ^a rM  in to  a f iv a  year pep 11 reimbursement agreement w ith 

thm Fairbanks D is t r i c t ,  s ince t h a t  tim e , th e  Fairbanks D is t r i c t 

has operated on tha  understand ing  th a t  i t  would be f u l l y  r s ia - 

bursad  fo r  up to  n ine  " re g u la r  ro u te "  buses to  p rov ide  se rv ic e  to  

n o n p u b llc  aohool s tuden ts  in  th e  Fairbanks area un less th a  p ro - 

r a t io n  ra im buraaaant from tha s ta te  f a l l s  below 89 percen t o f  th a 

approved expense*.

DOS has reim bursed th a  Fairbanks D is t r i c t  f o r  th a

J^Tha buses are p r iv a te ly  owned and are operated undar con­
t r a c t  w ith  tha  Fairbanks N orth  s t a r  borough school D is t r i c t .

. u o

T a n  E y c k  v. State
4FA-93-2135 Civil
Page 2



t ra n s p o r t  o f n on pu b lio  school students undar th a t  agreaaent t o r  

thm  p a r t  t h r u  ye a rs . Of 1:he a p p ro x in a ta iy  800 atudanta th a t 

a tte n d  Honroa/ ICE, an avaraga o f 333 c u r ra n t ly  uaa th a  p u b l ic ly  

rundad buna*. Nonroe/ICS h a i navar prov ided  bua aarv io#  to  i t s  

S t u d e n t a .

Tha w a n t *  lo a d in g  up to  th a  o as r a t io n  o f p o b lio  fu n d -
i

in g  o f  buses fee- thoaa p r iv a te  school a tudanta  and p r e c ip i ta t in g
9

t h i s  s u i t  began In  June 1*13* At- th a t  t i e s ,  whan th a  Xanal 

P a n iftfU l*  Borough schoo l D is t r i c t  rxana i D is t r i c t ]  sought a 

c la r i f i c a t io n  f r o  a doe conesim ing th a  a ta ta 'a  p o lic y  on t ra n s ­

p o r t in g  n on pu b lic  school a t,id  ants un ro u te s  axtsnd ing  bayond 

a x is  t in g  p u b lic  schoo l bus ro u te s . lh a  Kanal D is t r i c t  v a rb a lly 

regusa ted  a ro u ts  e x te ns io n  to i t s  e x is t in g  bus schadula in o rd s r 

t o  p ic k  up a n o n p u b lic  aehisol s tuden t l i v in g  bayond th a  a x is t ln g  

p u b l ic  school bus ro u te .

Duana Q u ila y , D irs c to r  c f  yinanoa f o r  DOI, daniad th a 

re g u e a t basad on h is  undaratum ding th a t  AS 14.09 .030 a u ih o r ix e d 

t ra n s p o r ta t io n  o f  n onpub lic  i-choal s tuden ts  o n ly  on ro u te s  n a c - 

a s s a r /  to  t ra n s p o r t  p u b lic  school s tu d s n ts . Subsequently, Q u ila y 

la a rn s d  th a t  DOS was re im b u rs in g  tha  T a irb a n k* D is t r i c t  f o r  th a 

t ra n s p o r ta t io n  o f  n on pu b lic  achool atudanta on ded ica ted  nonpub­

l i c  ro u ts s  to  and f r o s  H onroa/Ics.

^ U n t i l  t h a t  t ia a ,  th a  X«nai D is t r i c t  had baan a llo w in g  n on - 
p u b llo  school s tu d e n ts  l i v in g  a long e s ta b lish e d  p u b lic  schoo l 
ro u te s  to  r id e  p u b lic  sohool tueae to  t h a i r  nonpublio  aohooln .

T a n  B yak v. S tate
4 rA-93-2139 C i v i l  *
P e g s  3
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C u ilsy  con fe rred  w ith  tha cosm ieeienar o f E ducation  and 

th a  Department o f Law to  d e ta m in a  vha tha r re iab u rae aa n t f o r  th a 

tra n s p o r ta t io n  o f tha  nonpub lio  aohool atudanta was le g a l .  Tha 

Department o f Lav advised th a t  a fo ra a l 1971 A tto rn e y  General 

o p in io n  had concluded th a t  th a  buaing o f nonpub lio  nohoo l u tu - 

d e n ts  v io la te d  the d i r e c t  b e n e f its  clauaa o f  th a  A la iika  C onsti­

t u t io n *  Tha D spartaant fu r th e r  opined th a t  th e  1978 o p in io n  vae 

II v a l id  s ta tM tn t  Of a x is t ln g  ease la w .^

On August 13, 1993, O u llay  and covay in fo ru s d  Barbara 

M a r t in ,  A s s is ta n t su p e rih ta nd a n t o f Buslnass, a m  R icx  c ro ss , 

su p e rin te n d e n t o f th a  Fairbanks D is t r i c t ,  o f th a  p o s s ib i l i t y  th a t 

funds would ba disapproved f o r  nonpub lic  school t ra n s p o r ta t io n . 

DOE n o t i f ia d  th a  FairbanXa D is t r i c t  by la t t a r  da tad  August 19 , 

1993, o f  i t *  f in a l  d e c is io n  t o  diaapprova fund ing  f o r  th a  t ra n a -i *
p o r ta t io n  o f nonpublio achool atudanta in  Fa irbanks.

On August 20, 1993, Covay o f f i c i a l l y  n o t i f ia d  a l l

aohoo l superin tendents th a t  DOE would no longa r approve fu nd in g 

f o r  any nonpub lic  school s tud an t tra n s p o r ta t io n  and th a t  d is ­

t r i c t *  wars no longar to  t ra n s p o r t  nonpublio  school s tu d e n ts  on

^ T h a  Department o f Lav a lso  notad th a t ,  re g a rd le s s  o f  th e 
s t a tu te 's  c o n s t i tu t io n a l i t y ,  th a  tra n s p o r ta t io n  p ro v id s d  to  ncn- 
p u b l io  school atudanta in  Fa irbanks appeared to  go beyond th a 
a t a t u t * .  T ha t iaaus is  n o t prasentad in  t h ia  caaa. Tha a ta ta 
has s t ip u la te d  th a t ,  f o r  purpasaa o f  th ia  oaee, th a  n o n p u b lic 
segaarrts o f bus ro u te s  in  ra irb a n ka  coaply w ith  AS 14 .09*020* 
The evidence th a t  N orth  Pole s tuden ts  are  tra n s p o rte d  to  
F a irb an ks  to  a tten d  p u b lic  school f a o i l i t i a s  su p po rts  th is
c o n c lu s io n .

T a n  E y c k  v. fftata
4FA-S3-2139 C i v i l
Pa g e  4
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e ith e r  ded ica ted  nen pu h lic  school routes o r  e x is t in g  p u b lic
9

schoo l ro u te s . Covsy requested th a t  any a ffsehad d i s t r i c t s  sup­

p ly  rs v is s d  tra n s p o r ta t io n  schedules and v e h ic le  needs. XodiaJc, 

K ena i, end K etch ikan*^ each re p lie d  th a t  i t  had been buaing non­

p u b lic  school s tud en ts  a long  e x is t in g  p u b lic  schoo l ro u te s . Mo 

schoo l d i s t r i c t  o th a f  than f a i r  banks reported  bus r o u te s ^  d e d i­

ca ted  s o le ly  to  nonpub lio  schoo l s tu d e n ts .

D uring  th e  course o f t h i s  l i t i g a t io n ,  th e  Department o f 

Lav d iscovered  and d isc lo s e d  a memorandum dated December 17, 

1979, f r o *  than A tto rn e y  G eneral Avrum M. Grose to  M a rsh a ll L in d , 

th e  Commissioner o f  DOB. in* th a  memorandum, arose s ta te d  h ie 

o p in io n  th a t ,  baaed on th e  supreme C ou rt’ e d e c ie io n  in  Bheldon 

Jaokeo.t co lle g e  v .  s t a t e d  tha  busing o f  nonpub lio  aohool s tu ­

den ts  vcu ld  n o t v io la te  A r t ic le  V IZ , S ta tio n  l  o f  th e  A laska

^K od ia X  and Xenai responded ia  w r i t in g  and KetchiXan re ­
sponded v e rb a lly .

* / " bus ro u te "  Is  d e fin e d  in  4 AAC 27 .990(3 ) as I

th e  s h o r te s t  d is ta n c e  necessary to  tra n s p o r t  a 
g iven  group o f p u p ils  to  and from  a p ickup  p o in t 
n e a re s t t h e i r  homes and t h s i r  re g u la r  a ttondanne 
c e n te r , b u t does n o t in c lu d e  th e  d ie te n ca  from 
where a tra n s p o r t a t Ion  v e h ic le  is  garaged to  th e 
s t a r t  o f  i t s  ro u te .

i
in  F a irbanks, t i g h t  rou tes are used e x c lu s iv e ly  fo r  the  tra n s p o r t 
o f  nonpub lio  sch o o l s tu d e n ts . The seme buses are  used a t  o th e r 
tim e s  o f  fcfcs day t o  t ra n s p o r t  p u b lic  school s tu d e n ts .

P .2d 127 (A laska 1979).

Ten Byck v . s ta te 
4 r a —to —2133. c i v i l 
pegs 0
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C o n s titu t io n . Ha advised th a t  h is  new op in ion  uupsrseded th e 

o p in io n  o f June 12 , 1 9 7 # .^  The Department o f Lav a s se rts  in

t h is  case th a t  the  Dsoseber 1979 o p in io n  expressed by Gross dose 

n o t a f fs o t  th e  s ta te 's  p o s it io n  in  th a  c u rre n t m otion.

P la in t i f f s  brought th e  In s ta n t  so tio n  necking a d e c la r­

a to ry  judge«nt th a t  as 14.09.0SQ is  c o n s t i tu t io n a l and a parma­

n a n t in ju n c t io n  p r o h ib it in g  tha  s ta ts  from  w ith h o ld in g  re im burse­

ment under th e  s ta tu ts .  P la in t i f f e  have allegad, a d e n ia l o f 

r ig h ts  under th e -s ta te  c o n s t i tu t io n ,  toreach o f  c o n tra c t fo r  f a i l ­

u re  to  perform  in  accordance w ith  the  P u p il Reimbursement Agree­

ment*1̂ , and v io la t io n s  o f p ro ce d u re ! due prooass by being d e -
1

p r iv a d  o f th e  o p p o rtu n ity  to . be heard before  DOZ sede i t s  * in a l 

d e c is io n  to  d isapprove  fund ing  fo r  nonpub lic  aohool student * .

The s ta te  d id  n o t oppose a tem porary re s tra in in g  o rd e r, 

w hich the  c o u r t  issued on August 25, 1993. Beginning on

September 21, 1993 ,' the c o u r t h e ld  e oonao lida tnd  e v id e n tia ry 

h e a rin g  on th e  p l a i n t i f f s '  m otion  f o r  a p re lim in a ry  in ju n c t io n  

and th e  m e rits  o f  th e  case. On September 23, 1993, th e  c o u r t

issued  a p re lim in a ry  in ju n c t io n  c o n tin u in g  th a  a p p lic a t io n  o f  AS
n ,   —11 ________

^ T h s  June 12, 7 97S, o p in io n  was r e l ie d  upon by th e  s ta te  in 
i t s  August 20 , 1993, d e c is io n  h a l t in g  bus s a rv ic a  to  p r iv a te
schoo l s tu d e n ts , The stm ts o f f i c i a l . *  were unaware o f th e
December 17, 1979, A tto rn e y  G eneral o p in io n .

^ P l a i n t i f f s  a s s o rt th a t  th e y  e re  th i r d  p a rty  b e n e f ic ia r ie s 
under th e  agreement and reasonab ly  r e l ie d  on. the  agreement in  
making e d u ca tio n a l and l i f e  d e c is io n s .

Ten ifydc V. S ta te 
4 rA -99 -a i3S  C iv i l 
Pegs 5



1 4 .09 .020  and re q u ir in g  tha  a ta ta  to  co n tinu e  to  re ia b u rs e  any 

aohool d la t r io ta  p ro v id in g  bu* tra n s p o r ta tio n  to  nonpublio  aohool 

a t u d a n t a . ^

p x s c u ifz o *

M otion  f o r  Claaa C s r t l f lc a t lo n

Hbsther th ia  caaa aay be M ain ta ined  aa a c laaa  a c tio n 
• • 

and th e  Id e n t i ty  o f  th a  c lass  to  be represen ted  are n a t te rs  gov­

erned by Alaaka c i v i l  xu la  23. civil Hula 23 provides th a t  one 

o r  aera  neabere o f  a c lase  aay eue o r be sued ae re p re a e n ta tiv s 

p a r t ie s  oh b e h a lf o f  a l l  asabers o f th a t  o la s a  o n ly  i f i  '

(1} th e  c lasa  ia  eo nuaerous th a t  jo in d e r  o f 
•11 sssbere ia  ia p ra c t ic a b le ;

(2) th e re  are quest lane o f le v  o r  fa a ts 
cosaon to  the  c l  sea;

(3) th e  o la ia s  o r defenses o f  th e  re p re ­
s e n ta tiv e  p a r t ie s  ere  ty p ic a l o f  th e  c la im * 
or defenses o f th e  c la s s ; and

(4) th e  re p re s e n ta tiv e  p a r t ie s  w i l l  f a i r l y  
. and adequately p ro te c t  the  in te r e s ts  o f th e

c laa a .

Ia  th e  In s ta n t oaes, p la i n t i f f s  v c u ld  d e fin e  th e  c lase 

ee In c lu d in g  a l l  s tudents a tte n d in g  o r y la h ln g  to  a tte n d  nonpub­

l i o  schools in  A laska , to g e th e r w ith  t h e i r  p a re n ts , who a re  ag­

g r ie v e d  by th e  s ta te 's  d e c is io n  to  d is c o n tin u e  fu n d in g  f o r  tra n s ­

p o r ta t io n  o f  e tuden ts  to  nonpub lic  schools under AS 1 4 .0 9 .0 2 0 .

^ T h e  c j u r t  d id  no t re q u ire  the  p l a i n t i f f  to  p o e t e bond*

Ten xyck  v . s ta te 
4FA-93-213B C iV l l 
Page 7
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C le a r ly , auoh a n  e x p a n s i v e  d e s c r ip tio n  o f th a  c l a s s  y ie ld s  eae-

th e  u ib t E ih ip  proposed by p la i n t i f f s  is  to o  broad, in c lu d in g  in ­

d iv id u a ls  who have l i t t l e  o r  no eonnaotion w ith  tha  c la im  baisg 

l i  t i g *  ta d  and who a ra  n o t now and would naver ba a f fa c ta d  by 

POX'S d e c is io n .* ^  M oreover, th a  paroaatara  o f th a  proposed 

c la s s  would bs dspsndsnt on a ganara l and in d e f in i te  S ta te  Of

B in d , such th a t  th e re  is  "no ra t io n a l o r reasonable p rocess o f

d e f in in g  and d e te rm in in g  th e  e x te n t end ch a ra c te r o f t h s  c la s s , 

and w hat in d iv id u a ls  a re  in  th a  c la s s .*  Vietnam Veterans A ga inst 

i h i _ K i r ,  63 r .x .D .  a t  6 io .

re d e f in e  the  c la s s  in  an a p p ro p ria te  Banner i f  th e  proposed para­

m e te rs  o f  th e  c la s s  do n o t aeet a s in is u a  standard o f  d a f in i t a - 

n ss s . 7A C. H r ig h t ,  A. M i l le r  t  H. Kane, Fwdersl P ra c t ic e  and 

P rocedure , $1760 a t  123-24 (1980 ). H o tv ith s te n d ii*g  th e  many d i f - ^  

f a r in g  th e o r ie s  advanced by p la i n t i f f s ,  t h i s  c a r j  tu rn s  on th e 

o o n s t i t u t io n s l i t y  o f  AS 1 4 .0 9 .0 2 0 . . P l a i n t i f f s  hers a ra  c h a lle n g -

^ I S S  v l a t n a m  V e t e r a n s  A g a i n s t  t h a  W a r  v, E « n « c t t .  6 3

f .J t .D .  €79, 680 (1974) (c la s s  de fin e d  as "persons who a tte n d  ox 
p a r t ic ip a te  o r  who w ish to  a tten d  o r  p a r t ic ip a te  in  any p u b lio 
assem bly o r d e m o n s tra tio n ," was too  vague and ia p ra c is e . to  be 
adequate undar ra d a r a l h u la  o f C iv i l  Procedure 3 3 ). Tha Alaska 
Supreme C ourt has recogn ized  the  id e n t i t y  between C iv i l  Rule 23 
and th a  correspond ing  fe d e ra l ru le  end hee found fa d s re l case la v 
p e rs u a s iv e . Nolan v .  Sea A ira o t iv s .  Xno., 027 P,2d 1035, 1041 
(A la ska  i f s i ) .

Tan xyck v . s ta te 
4FA—f3-213B  C iv i l 
Pagr B
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T h is  c o u r t, however, has tha  d is c re t io n  to  l i a i t  o r
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in ?  th e  s ta te d  a tte e p t to  w nforce a c o n a t itu t io n c l p re v is io n .

Thus, th e  class nue t be l im ite d  to  o n ly  those s tu d e n ts , 

to g e th e r w ith  t h e i r  parents , a ga ins t whoa th e  c o n s t i tu t io n a l p ro ­

v is io n  ViS being invoked, nonpublic aohool s tud en ts  r id in g

buses funded under AS 1 4 . 0 0 . 020, ra th e r  th an  a l l  s tu d e n t*  in  th e 

S ta ts , as th e re  i s  no ju s t ic ia b le  co n trove rsy  p re se n t un less th e 

c la s s  is  so l im i t e d .  The fa c t  th a t  the  s p e c if ic  members o r th e 

c la s s  may change during  th e  course o f the  tc t io n  i s  n o t im por­

ta n t#  7A c. W r ig h t, A. M i l le r ,  M. Kane, Federa l P ra c tic e  a P ro­

cedure , $1760 a t  120 (1916) ,

H iv in g  detarmined th a t  i t  is  p o s s ib le  to  d e fin e  a 

c la s s , th s  c o u rt must n e x t examine the  s i t e  o f th a t  c la s s . In 

F a irbanks a lone , an average o f 233 s tuden ts  a re  bused under AS' 

14*09.020 to  Monroe/ICS. in  a d d it io n , the  Kodiak Is la n d  Borough
1

School D is t r i c t ,  .the Kenai Peninsula  Borough School D is t r ic t#  and 

th e  K etch ikan  scho o l D is t r i c t  bus nonpub lic  schoo l s tud en ts  a t 

s ta te  expense. The number o f nonpub lic  school s tu d e n ts  r id in g  

s ta ts  funded buses is  s u f f ic ie n t ly  la rg e  to  make jo in d e r - 

im p ra c t ic a l;
,  »

H h ila  n o t d iapu ting f th s  num erosity o f  th e  p o te n t ia l

c la s s , th s  s ta ts  argues t h a t  issues o f fa c t  d is t in g u is h  members

o f  th e  c la ss  re s id in g  in  d i f f e r e n t  school d i s t r i c t s ,  o s te n s ib ly ,

th s  s ta te  is  r e fe r r in g  to  th a  fa c t  th a t  nonpub lio  schoo l s tud en ts

in  d i s t r i c t s  o th e r  than Fairbanks are w ransportsd ’ on re g u la r ly

scheduled p u b lic  school ro u te s , n o t ded ica ted  n o n p u b lic  schoo l

T a n  syck v. state
‘4FA-93-2135 Civil
p a g e  9



• L riu i- jNu-ririiN tx i u : s o f - 4 0 3 - o o s  j h n  zd b 4  1 0 : 4 3  i n o . u I o
I * .I *•• •

j

ro u te s* The e ta te  contend* th a t  these fa c tu a l issues aaka i t  im­

p o s s ib le  fo r  th a  re p re s e n ta tiv e  p e r r ie s  to  p r o t to i  th a  i r . t t r t ? t ?  

o f tb s  o lase  f a i r l y  and a dequa te ly .

Tbe mupreae c o u rt addressed a a ia i le r  issue in  S ta te  v . 

A le x . 640 P. 2d 203 (M eeks 1 M 3 ). There, commercial f la h e re
>

b rough t s c la s s  a c tio n  a g a in s t p r iv a te  aquacu lture  a s s o c ia tio n s 

and th e  s ta ts ,  A lle g in g  th a t  a s ta tu te  a u th o r is in g  th e  p r iv a te 

a q u a cu ltu re  a sso c ia tio n s  to  c o l le c t  mandatory assessasnts on th e 

sa le  o f  salmon by cosm src ia l f is h e rs  vaa u n c o n s t itu t io n a l*  De­

fe n d a n t*  appealed the  t r i a l  c o u r t ’ s c e r t i f i c a t io n  o f  th s  o la s s , 

con tend ing  th a t  p la i n t i f f s  co u ld  n o t p ro v id e  adequate re p re se n ta ­

t io n  f o r  th s  c la s s  beoause th e y  had in te re s ts  a n ta g o n is t ic  to  

o th e r  mashers o f  th s  c la s s . ,

In  uphold ing  th s  t r i a l  c o u r t 's  c e r t i f i c a t io n  o f th s 

o la s s , th a  c o u r t  reasoned th a t ,  in  a s u i t  to  s t r ik e  down a 

s ta tu te  as u n c o n s t i tu t io n a l,  th s  requ irem en t o f  adequate re p re ­

s e n ta t io n  lo se s  v i t a l i t y  as a f in d in g  o f  u n c o n s t i tu t io n a l i ty  w i l l 

a f fe c t  a l l  C lass members e q u a lly *

Thus, even i f  [a ] p l a i n t i f f  is  n o t a p ro p e r 
re p re s e n ta tiv e  in  th e  t r a d i t io n a l  sense, 
s t r ik in g  a c la s s  c la im  w i l l '  no t e f f e c t iv e ly  
change th e  end r e s u l t  i f  th e  p a r ty  success­
f u l l y  proceeds on an in d iv id u a l b a s is .

xd . a t  214, q u o tin g  7 C. W rig h t ft A* M i l la r ,  Federa l P ra c tio a  and

P rocedure, S177X, a t 664 (1 9 7 2 ).

Tha A le r  c o u rt a ls o  noted th a t ,  in  an a c t io n  to  d e a le rs

a s ta tu te  u n c o n s t i tu t io n a l,  " th e re  a re  o n ly  two s id e s  to  th e  a r -

Tan xyck  v , S ta te 
4FA-93—2138 C iv i l 
Page 10
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q u M n t; e ith e r  th e  s ta tu te  is  c o n s t i tu t io n a l o r  i t  la  n o t . "  Id .

I f  th e re  « r*  no in h e re n t can f 1 in t *  aaonget the  in te re s ts  o f the 

in d iv id u a l c la se  maebers, e . g . . r ig h ts  t o  d i f f e r e n t  shares o f a 

l i s i t a d  fund , " th s  in te r e s t *  o f  c lass  seebera a n ta g o n is t ic  to  the 

re p re s e n ta tiv e s ' c o n s t i tu t io n a l a tta c k  v i l l  u s u a lly  be adequate­

l y  represented  by th e  d e fe n d a n ts ."  X&*

W hile th e  p l a i n t i f f s  here eaak te  uphold/ n o t s t r ik e

down, the c o n s t i t u t io n a l i t y  o f  a s ta tu te , 4;he reeeening in  h ls k

le  s t i l l  a p p lic a b le . The s ta te  contends th a t  the  s ta tu te  a t 

Issu e  is  u n c o n s t i tu t io n a l/  b u t has s t ip u la te d  to  th s  fa o t  th a t 

th e  busing  o f n on pu b lio  schoo l s tudents in  Fairbanks conforms to  

AS 14 .09 .020 . The Issu e b e fo rs  th e co u r t  t h en i s  no t w hether th e 

s ta te  i s  im plem enting th a  s ta tu te  p ro p e r ly , b u t w hether AS .

1 4 .0 9 .020 v io la te s A r t ic le  V I I , s e c t io n 1 o f th e  A laska 

C o n s t itu t io n .

W hile  the  use o f dedieatad n on pu b lio  aohool ro u te s  in  

Fairbanks nay t s s t  the. o u te r l im i t s  o f  th s  s ta tu te /  e f in d in g 

th a t  as 1 4 . 0 9 .0 2 0  i s  u n c o n s titu t io n a l a f t e r  an excm ina tion  o f  th e
«

fa c ta  as th e y  s x ia t  in  Fairbanks would a f fe c t  a l l  nonpub lio

aohool s tuden ts  r id in g  p u b lio  ’school buses in  the  same way. That

is ,  s i th a r  th e  s t a tu te is  c o n s t i tu t io n a l and s ta ts  funded busjn g  

o f n onpub lic  schoo l s tu d e n ts  con tlnuss  o r  th s  s ta tu te  v io la te s 

th e  d ira o t  su p p o rt c lause  and the  p ra a tio e  must cease. Tha bas ic 

in te r e s t  o f  a l l  c la s s  member* is  ths  sama, i . e . . re c e iv in g  s ta te  ■ 

funded t ra n s p o r ta t io n  to  nonpub lic  so hoo ls . . I t  i s  i r r e la v a n t 

Tsn Eyck v . s ta ta
4FA-9I-813S c i v i l 
Page l l
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w hsthar th s  s tuden ts  elsewhere in  the s ta te  "p iggy-baaX11 r id e s  on 

e x is t in g  bu# ro u te s . Tha cla iau i and defenses off tha  o le e s  » *» - 

b e rs  r»  s im i la r  and any ra c tu a l d is t in c t io n s  alluded, to  by th a 

a ta ta  do n o t p reven t th a  naasd p ia in tif f f fa  f r o *  f a i r l y  and ade­

q u a te ly  re p re s e n tin g  tha  in ta ra s ta  o f a l l  c lass  saahsrs.

Having d a ta rs ln a d  th a t  tbs  ra qu irssan ta  off x u ls  23(a) 

a r t  s a t ,  th a  c o u rt auat naxt da ta rn ine  whsthar tha  a c t io n  f a l l s  

w ith in  R ule 23(b) beffora i t  aay c e r t i f y  the  ceea as a c la ss 

a c t io n .  P la in t i f f s  do no t a pa c ify  which ty p s  o f o la s a  a c tio n 

u nd ar R ule 23(b) th a y  ara seeJcing, Tha a ta ta  argues t h a t ,  i f  th a 

a c t io n  is  c e r t i f i e d  aa a claaa a c tio n , i t  ehould f a l l  undar R ais 

2 3 ( b ) ( 2 ) . .  Ths c o u r t agrees.

C iv i l  Rula 2 3 (b )(2 ) a llo v a  a claaa a c tio n  t o  ba main­

ta in e d  vharas

Tha p a r ty  opposing tha  o laas baa aoted o r 
rs fu sa a  ta  a c t on grounds g e n e ra lly  a p p l i ­
ca b le  to  th a  c la s s , thereby aaXing a p p ro p r i­
a te  f i l i a l  In ju n c t iv e  r e l ie f  o r corresponding 
d e c la ra to ry  r e l i e f  w ith  raspaot to  th a  c la s a 
as a w hole .

A , f t .C iv . r .  23(b) (2) • Two fa c to rs  auet be p resen t in  o rd e r  fo r  an 

a c t io n  to  f a l l  w ith in  s e c tio n  ( b ) (2 ) :

(1 ) th e  opposing p a r ty 's  conduct o r re fu s e 1 
to  a c t B ust be 'g e n e ra lly ' a p p lic a b le 1 to  th e 
c laaa  and

(2) f i n a l  in ju n c t iv e  o r corresponding de­
c la ra to r y  r e l i e f  must. be a p p ro p ria te  fo r  th a 
c la s s .

7A C. W rig h t, A. M i l la r  a m . leans, ra d a ra l p ra c tic e  a p roaadure ,

T e n  By c Jc v . State
4 F A - a 3 - 2 1 3 5  Civil
pag* i s
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J1779 » t 447-49 (1 9 9 4 ). • An aa tion  i s  "g e n e ra lly  a p p lic a b le "  i f  

th e  p a r ty  opposing th s  c la a a  is  n o t rs g u irs d  to  a c t d lr a e t ly 

a g a in a t each saabar o f tha  c la s s , b u t a c ts  g a n s ra lly  aa to  tha 

e n t i r e  c la s s .

C ourts app ly  Rula 2 3 (b ) (2) whara th a  p a r ty  opposing th a 

c la s s  has a c te d  on grounds th a t  a ra  a p p lic a b la  t o  th a  e n t ire  

c la s s , e . g . . a re g u la to ry  schssa. Tor axmspla, in  A le x , th a 

c o u r t  noted th a t  an a c tio n  ch a lle n g in g  th a  o o n s t l t u t lo n a l i t y  o f  a 

s ta tu te  p ro p a r ly  r a i l  w ith in  xu ia  2 3 (b ) (2 )*  a ta ta  v . a is x . «4 « 

p .2d a t  213 n .1 0 .

Hare tha  a ta ta  i s  a c tin g  undar a c o n s t i tu t io n a l p ro v i- 

, s io n  th a t  a p p lie s  e q u a lly  t o  a l l  aaabsra o f  th a  a la s s . The a ta ta 

ia  n o t  ra q u ira d  to  ace In d iv id u a l ly  a g a in s t each e laa s  Bashar ana 

th a  in ju n c t lv s  and d e c la ra to ry  r e l i e f  sought by p l a i n t i f f s  would 

a f f s o t  a l l  c la s s  sasLors s im i la r ly .  Thus, p l a i n t i f f s  say b r in g  a 

c la n s  a c tio n  s u i t  undar A laska  C iv i l  Rula 3 3 (b )(2 ) on b e h a lf o f

a l l  n on pu b lic  school s tu d e n ts  r id in g  busss funded by th s  a ts ts

under AS 14 .09 .030  to  and from  nonpublio  schools and th a  p a re n ts 

o f thosa s tu d e n ts .

Cross M otions fo r  fim rasrv Judgment —  Tha Lav

In  1961, th a  f le d g l in g  A laska Supreme C ou rt da ta ra ine d

th a t  a s ta tu te  p ro v id in g  f o r  fre e  t ra n s p o r ta t io n  o f  s tuden ts to  

n onpub lio  schoo ls  v io la te d  th e  A laska O rganic Act p ro v is io n  p ro ­

h ib i t in g  th s  a p p ro p r ia tio n  o f  p u b lic  aonay f o r  su p p o rt o f nonpub- 

Tan Eyck v . S ta te
4FA-93—2133 C iv i l 
Pegs 13
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l i e  schoo ls  and vaa not v a lid a te d  w ith  th a  anaoticant o f  A r t i c l *  

V I I ,  S ec tio n  1 o f tha Alaaka C o n s t i tu te  n .M  M a ttie va  v . 

Q u in t I n . 3 9 3  P .2d 932 (Alnaka l » i l )  f c a r t .  denied. 31 a U . S . 117

(1962) Tha a ta ta  r e l ie s  e n t i r e ly  on Katthave In  i t a  m otion

f o r  p a r t ia l  auaaary judgment.
<

In 1172/ tan years a fta r  taa uatthaua daoiaionr that

A laska  L e g is la to rs  anactad AS 14 .09 .020 , s im ila r  to  th s  s ta tu ts

p re v io u s ly  s tru c k  down end which p ro v id a a , in  ja r t ih a n t  p a r t i

In  thosa p laces in  th s  s ta ts  vh s rs  th s  da* 
p a rta a n t o r a achool d i s t r i c t  p rov idaa  t ra n s ­
p o r ta t io n  fo r  c h ild re n  a tte n d in g  p u b lic 
schoo ls , tha departm ent a lao a h a ll p rcv id a 
t ra n s p o r ta t io n  f o r  c h ild re n  who . . . a tta n d 
nonpublio  schools th a t  a r t  a d s ln ia ta ra d  In
compliance w ith  a ta ta  la v  wbara th s  c h ild re n /
in  o rd e r to  raaah tha nonpub lio  schoo ls , auet
t r a v s l  d is ta n o ss  comparable t o ,  and over 
rou taa  th s  same aa, th s  d ia tanosa  and ro u te s 
over which th s  c h ild re n  a tte n d in g  p u b lic 
schools era  tra iia p o rts d . . ,

P l a i n t i f f s  bars ask th s  c o u rt t o  f in d  th a t  th a  p ro v is io n  o f

m  A r t  i d s  v t i ,  s e c tio n  1 raada:

Ths le g is la tu re  s h a ll by ganara l la v  a a ta b lia h  and 
m a in ta in  a eystaa  o f p u b lic  aohools open to  a l l  ‘ 
o h ild ra n  o f th s  s ta ts  and say p ro v id e  f a r  o th e r 
p u b lio  e du ca tio na l in s t i t u t io n s .  schools . . .  so 
e s ta b lish e d  s h a l l  be f r e e  from s e c ta r ia n  c o n t r o l .
No money' a h a ll be paid  f r o *  p u b lio  funds f o r  th a 
d ir e c t  b e n e f it  o f any r e l ig io u s  o r  o th e r p r iv a te  
e d u ca tio n s i in s t i t u t io n .

H /  The th re e  aeaber co u rt vaa sh a rp ly  d iv id e d . ju a t io s  
D ijc n d  d isse n te d  fro a  what ha oalled a "harsh  and u n ju s t  co n c lu ­
s io n . •* 3[dP S t 944.

Tan Ey c k  v. atata
4 PA-93-2139 Civil
F a g s  14



t ra n s p o r ta t io n  to  nonpublio  aohool atudanta undar AS 14 .09 .020  ia 

o o n a t i tu t io n a l .  Tha a ta ta  asserts  th a t  undar Katthawa AS 

14*09.010 le  u n c o n s t itu t io n a l.

A t f i r  a t b luah , th a  issues in  t h is  ease appuar a a a ily 

rs io lv a d  undar M a t t h a v a .  Tha d i f f i c u l t y  a ria a a , however, in  

l i g h t  Of th «  1979 Suprese Court d e c is io n  in  Sheldon Jackson 

C o llage  a. B ta ta . 599 P .2d 117 (1979).

In  Sheldon jaeiK ion. tha a o u rt examined tha  a ta ta  tu ­

i t i o n  g ra n t p ro g ra s , AS I 4 . 4 0 . 7 7 i ( i ) , Tha p r o g r u  awarded a ta ta 

r a f id a n ta  a tta n d ln g  p r iv a te  co?lagaa in  a ta ta  an amount g e n e ra lly 

equal to  th a  d if fe re n c e  between th e  t u i t i o n  charged b y  a p u b lic 

c o lla g e  in  th a  ease a re a .* * / Tha c o u r t he ld  th a t  tha  program vaa 

n o t n e u tra l and v is ,  in  i t s  e f fe c t ,  a d i r e c t  b e n e f it  t o  th e  edu­

c a t io n a l fu n c t io n s  o f nonpublio  e d u ca tio n a l in s t i t u t io n *  and, 

th u a , v io la te d  A r t ic le  y i2 ,  Section .1 o f  th e  a ta ta  c o n s t i tu t io n * 

In  Sheldon JaOtaon. the  o o u rt e s ta b lis h e d  g u id e lin e s 

f o r  use in  d e te rm in in g  g e n e ra lly  the  type  o f government a c tio n 

in te n d e d  to  be p ro h ib ite d  by A r t lo le  v i i ' a  d i r e c t  b e n e f i t  o lauee . 

F i r s t ,  a c o u r t  is  d ire c te d  to  examine vh e th e r th e  p ro v is io n  gov­

e rn in g  e ld  to  nonpub lio  schools p ro v id e s  e n e u tra l and nonae leo- 

t i v a  b e n e f i t .  N ext, th e  c o u rt auat determ ine vh e th e r th e  s ta te 

a id  program p ro v id e s  a id  to  education  conducted o u ts id e  th e  pub-

*^ T h e  g ra n ts  vara $1,150 fa r  each e l ig ib la  s tu d e n t in  1975- 
76, and $a,500 per s tu d e n t in  i? 7 « -7 7 -

Ten Cyok v .  s ta te
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l i o  sch o o l*. T h ird , th e  c o u r t aua t consider the  magnitude o f the 

b e n e f it .  F in a l ly ,  tha  c o u r t  aua t look behind th e  s u p e r f ic ia l 

fo ra  o f th e  b e n e f it  end determ ine vhe ther funds a re  m erely being 

channeled through an in te rm e d ia ry  to  tha  p r iv a te  sc h o o l.

Zn e s ta b lis h in g  these g u id e lin e s , the Sheldon Jackson 

c o u r t  p o in te d ly  ocmeentod th a t  i t  vae n o t r e ly in g  on Matthews 

end, thue, d id  no t have th e  oooaeion to  e ith e r  o v e rru le  o r  re ­

a f f i r m  Matthews. 599 P .2d a t  130 n .2 0 . The c o u rt acknowledged,

however, th a t a " s u b s ta n t ia l q u e s tio n  . , * aan be ra ie e d  as to  

fm t th o v e »i v i t a l i t y  in  l i g h t  o f th e  ana lya ie  w hich  ve employ in  

the  p resen t o p in io n . '’ I d .  Thus, th ia  c o u rt euet now anelyaa th e 

s ta tu te , a t  issue under bo th  Matthews and Bhsidan Ja ck so n .** /

**/xa  the s ta te  p o in ts  o u t, e number o f s ta te s  have in t e r ­
p re te d  c o n s t i tu t io n a l p ro v is io n s  p ro h ib it in g  b e n e f its  t o  r a l i -  
g ious  o r p r iv a te  schoo ls  to  exband to  h ie in g  o f n on pu b lio  schoo l 
s tu d e n ts . U s ,  e . g . . o p in io n  o f th e  J u s tic e s . 216 A .2d ssb (D e l. 
1 9 6 6 ); g p s ld i v . E naa Ik ing . 486 P .2d 860 (Idaho 1971), c e r t , 
d en ie d ; 406 U.S. 937 (1972) J sneera v . Honda. 449 P .2d 130
(B ew ail 1961); Kookssck Va l ie v  School  P la t r lc tT w o .  SQ6. 207 P .2d 
196 (Wash. 1 9 4 9 ) . Ths s ta te  n e g le c t*  to  m ention, however, th a t 
many o th e r s ta te s  have upheld  such s ta tu te s  and th a t ,  b eg in n in g 
in  th e  e a r ly  1 9 7 0 's , chare wee a n o tic e a b le  s h i f t  in  th a  c o u rts 
towards uphold ing s ta tu te s  p ro v id in g  p u b lio  fu n d in g  f o r  th e 
t ra n s p o r ta t io n  o f nonpub lio  aohool s tu d e n ts . Aim, JU9U» A tto rn e y 
neweyel v . School ^ a i l t t n  o f gSSSXi 439 H .X.2d 770 (Waei. 1982) 
(s ta tu te  p ro v id in g  tra n s p o r ta t io n  to  students a tte n d in g  nonpub lio 
eohoola in  compliance w ith  eompulsory attendance requ irem en ts  d id 
n o t v io la te  p ro v is io n  o f e ta te  c o n s t i tu t io n  p r o h ib i t in g  a id  to  
p r iv a te  sc h o o ls ); A esrlcans U n ited . In c . as P rn testan tm  v . In d . 
School D is t .  NQ_fi2i. 179 N.W*2d 146 (K inn . 1 9 7 0 ), atrpsel A la - 
■IsseS  403 U . S .  90S (1*71) (s ta tu ts  a u th o r is in g  UBS o f  p u b lic
funds to  tra n s p o rt a tudanta to  s e c ta r ia n  schools d id  n o t v io la te  
c o n s t i tu t io n a l p ro v is io n  p ro h it  :. t in g  use o f pa te lla  money f o r 
suppo rt o f p a ro c h ia l s c h o o ls ) ; £ f; r ln a f le id  school D is t .  v .  Dapt. 
Q g  m d . . 397 A .3d 1184 fP s n n .l.  s d p s s !  d ia a ls s s d  443 U . S .  901

(continued.,.)

Ten ByOc v. State —
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U nderly ing  th ia  c o u r t 's  a n a lys is  is  th s  ganara l p r in ­

c ip le  o f  s ta tu to ry  c o n s tru c tio n  th a t  f i r s t  a ffo rd s  a a ta tu ta  a 

p re s u s p tic n  o f c o n s t i tu t io n a l v a l id i t y .  U f i  Xatthava. 363 P. 2d 

a t  9 4 9 .* ^  Tha s ta ts ,  as th s  p a r ty  o h a llo n g in g 'th a  o o n s t i to t io n - 

a l l t y  oz th s  s ta tu to , h a irs  th a  burdsn o f overcoming t h ia  

p resum ption .

F i r s t ,  AS 14 .09 .020  on i t s  t ie s  confars b e n e f i t *  e q u a l* 

l y  upon atudanta  a tte n d in g  p u b lio  and nonpublio scho o ls . T rans­

p o r ta t io n  is  a v a ila b le  to  n on pu b lic  school studants o n ly  in  th e se

p la c e *  v h s rs  p u b l ic ly  funded tra n s p o r ta t io n  Is  p rov idaa  fo r  pub­

l i o  schoo l s tu d a n ts . AS 1 4 .0 1 .0 2 0 . Moreover, th s  language p ro ­

v id a a  f o r  th s  equal tre a tm e n t o f  p u b lio  and n on pu b lic  sc h o o l

^ ( . . . c o n t i n u e d )  1
(1979) ( s ts tu ta  r s q u ir in g  th a t  bo th  nonpublic school and p u b lio  
schoo l p u p ils  be t ra n s p o r ts !  to  t h e i r  schools v i t h in  d i s t r i c t  end 
w ith in  ta n  a l ia s  o u ts id e  d i s t r i c t  boundaries d id  n o t v io le t s  
E sta b lish m en t Clause nor Equal P ro te c tio n  C lause ). Bae a ls o 
to h ra a t v . C a ta lin a  F o o th i l ls  Schoci D is t . .  113 S. C t. 2462 
(1993) (u pho ld ing  a g a in s t an E stab lishm ent Clause cha llenge  th e 
p ro v is io n  o f  s ig n  language in te r p r a ta r  to  daaf nonpub lio  sch o o l 
s tu d e n t undar tha  in d iv id u a ls  w ith  D is a b i l i t ie s  E ducation  A c t ) . 
i n  u p h o ld in g  busing  s ta tu te s , c o u rts  g sn a ra lly  equate p ro v is io n s 
o f  t ra n s p o r ta t io n  ■ • rv io a s  w ith  o th e r sarviaae aunh as se ve rs , 
s t r e e ts ,  s ide w a lks , and p o lic e  and f i r e  p ro te c t io n , which e re 
fu rn is h e d  to  nonpub lio  schoo ls  as members o f th e  g a n a ra l p u b l ic . 
They a lso  s tre s s  th e t  p u b lio  bus ing  perm its the  se fe  and e xp e d i­
t io u s  com pliance w ith  com pulsory education  laws. Any b e n e f it  t o  
th e  sc h o o ls , i t  is  rsssonsd, i s  in c id e n ta l and n o t connected w i th  
t h e i r  e d u c a tio n s ! purposes.

m T to  issues here do n o t p re s e n t an E stab lishm ent C lause 
q u e s tio n  as Ad 14 .09 .02  0 maXea no d is t in c t io n  batvsan r s l lg io u s  
and s e c u la r  a id . Tha d is t in c t io n  is  s t r i c t l y  between p u b lic  end 
n o n p u b lic  s c h o o ls . ,

Ten Eyck v .  S ta ts 
4FA-93-2130 C iv i l
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studan ts  by re q u ir in g  th a t  buying ba prov ided  o n ly  what* nonpub-
/

l i o  school atudanta wtr a v a l d lstanaas ooaparabla to , and ovar 

ro u ta a  th a  I I M  a a ,"  tha  d is tanoa* and ro titaa  ovap which p u b lic 

achool atudanta t r a v a l .  Id ,

Tha a ta ta  arguaa th a t ,  aa a p p lia d , th a  a ta tu ta  oonfara 

b a n a f ita  to  nonpub lio  achool atudanta no t a v a lla b la  to  p u b lia 

achoo l atudanta t I n  support o f th ia  arguaant, i t  notaa th a t  In 

th a  FairbonXa D is t r i c t  p u b lic  achool a tudanta  ara n o t buaad to 

th a  school Of t h a i r  ehOica. A p u b lic  school s tud an t a a y  attarvd a 

achool o th s r than th a t  aaaignad o n ly  on a apaca a v a lla b la  b a s is 

and w ith o u t p u b l ic ly  fund ad tra n s p o r ta t io n  to  th a t  s c h o o l . ^

N oth ing in  A f 1 4 .0 ? . 0 1 0  o r  .030 , howavar, p r o h ib i ts

tha  usa o f p u b lic  funds to  tra n s p o r t  a p u b lio  school s tu d a n t to
%

th a  aohool of  h la  o r  har cho lca . Whathar a d i a t r i c t  daniaa pub­

l i c  aohool atudanta busing  to  any p u b lio  achool . in  th a  d i s t r i c t 

has no baaring  on th a  s t a t u t o r i ly  lxposad d u ty  o f tha  d i s t r i c t  to  

bus nonpub lic  achool a tudanta  to  t h a i r  nonpub lio  schoo ls . Thus, 

th a  f a c t  th a t  D01 o r  a lo c a l school d i a t r i c t  d a ts rx ln a s  th a t  pub­

l i o  achool a tudanta  ara n o t a l ig ib la  to  ba buaad beyond th a 

schoo ls  assigned does n o t ra q u lra  tha  c o u r t to  in v a lid a ta  AS 
1 4 .0 9 .0 2 0 .

^ O n  tha  o th a r hand, in  tha  Fairbanks D ia t r ic t ,  sons p u b lic 
schoo l atudanta a r t  buaad barond th a  aohool in  t h a i r  lo c a l afctan- 
danca ca n ta r to  Howard Luka "A lta i-n a tive  schoo l, H utchieon Caraer 
C an ta r, o r o th a r a p a c ia l aduoation p ro g ra a *.

Tan lyck v. stata
4FA-P3-ai3d civil
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M evsrthslaaa, tha  c o u rt cannot accept a c o n s tru c tio n  o f 

AS 14 .00 .020  th a t  w o u l d  a ilo v  nonpublio achool atudanta to  be 

t ra n s p o r t  ad to  wherever th a /  ohooaa to  a ttand  achool. A t i t a  ex­

t r a s * ,  auch a a o n a tru c tio n  would laad to  aa abeurd r e s u l t ,  aa a n - 

t i t l i n f  Fairbanks a tudanta  to  ba tranaportad  to  nonpub lio  aehooia 

in  Anchors?* on a d a i ly  bas is- auoh a o o n a tru a tio n , however, ia  

pra van tad  by tha  v a ry  language a f  tha  s ts tu ta *

AS 14 .09.020 auat bw construed to  aaan th a t  a a tu d a n t 

la  e l ig ib le  fo r  t ra n s p o r ta t io n  to  a nonpublio  aohool i f  th a  a tu - 

dant l iv o a  the  re q u ire d  d is ta n ca  from th a  nonpublio  schoo l o r 

along a designated hazardous r o u t e . ^  Based on th a  p r in o ip la s 

o f  e q u a lity  embodied in 't h a  s ta tu te ,  o n ly  nonpublio  achool a tu - 

denta l i v in g  w ith in  a d is ta nce  th a t  is  e q u a l t c o r  le a s  than  th a 

fu r th a a t  d lz ta nca  a p u b lic  achoo l atudant would ba buaad by th a t 

d i s t r i c t  a r t  e l l q l b l a__fo g  t ra n a p o r t i t lo n  undar AS 14.0 9 . 0 2 0 . A 
atudan t ia  n o t a n t i t la d  to  tra n s p o r ta tio n  undef A t 14.09.010 t o  

n on pu b lic  school a bayond thssa  p a r z a a ta r a .^  Baaad on t h is  

re a d in g , tha a ta tu ta  doaa not fa v o r  nonpublic achool a tudanta  and

i ^ f i t a  M atthews. 3(3 P .2d a t  93B (c ru c ia l d is ta n c e  in  d e te r ­
m in ing  e l i g i b i l i t y  fo r  p u b l ic ly  funded tra n s p o r ts t io n  vaa d ia - 
tanoa to  aohool s tu d e n t ia  a tte n d in g , n o t d is ta nca  to  n e a re s t 
p u b lio  s c h o e l) .

1
^ T h a  hardsh ip  th ia  Bu.y crea te  f c r  soaa a tudanta  cannot 

a f f s o t  th a  c o u rt*a  d e c is io n . 1
1

Tan Eyox v. ttata
4 r A - » 3 - * 1 3 5  C i v i l
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S e c o n d , th s  fu n d * expended under W  14.09 .020 do n o t

o ld  education o u ts id e  tb s  p u b lio  echoole. In  e n e ly iln g  t h is

fa c to r  In  flhaidon JacAaon th a  c o u rt recognized th e t i

any a ta ta  a ss is ta n ce  th a t  ra lia v a a  th a  burden 
on a p r iv a te  achoo l to  p ro v id e  fo r  th a  h e a lth 
and w a if ara off l t a  a tudanta w i l l  t  r a t  th a 
school to  co n ce n tra te  l t a  fund* on i t s  p r i ­
va te  e du ca tio na l m is s io n . • . .

991 P. 2d a t 130. Tha c o u r t  suggested, baaed on the  comments o f 

th e  fram ers o f  the  c o n s t i tu t io n ,  th a t  A r t ic le  VIX vo u ld  n o t b a r 

such in c id e n ta l support. 599 P .2d a t  130.

Tha c o u r t< a a n a ly a ia  in  flheldon Jacfcaon re q u ire s  e more 

e x te n s ive  in q u iry  than th a t  employed in  H attheve . Xn 

th e  c o u rt re je c te d  the c h i ld  b e n e f it  theo ry  and concluded th a t 

p u b l ic ly  funded t ra n e p o r ta t lo n  p rov idee  a d i r e c t  b e n e f i t  to  non­

p u b l ic  achoola . 362 P .2d a t  941 ,^  W ithout fu r th e r  in q u ir y ,

a tto rn e y  G eneral v . School Committee o f  Esaex, 439 
w.E«2d 770, 777 (Masai 1982) (vhera le g is la tu ro  in tended  equal 
tre a tm e n t o f p r iv a te  schoo l s tu d e n ts , s ta tu te  vou ld  n o t be in t e r ­
p re te d  to  p rov ide  t ra n s p o r ta t io n  to  p r iv e ts  achool s tud en ts  to  
vh e reve r they choose to  a tte n d , b u t euet be construed to  p la c e  a 
measure o f raaaonablaneee on th e  tra n s p o r ta t io n  o f p r iv a te  aohool 
s tu d e n ts ) ,

^ P l a i n t i f f s  urge th e  c o u r t  to  adopt t h e  c h i l d  b e n e f it 
th e o ry  • "since th e  lo g ic  of the  M a tth e w  case has n o t bean f o l ­
l o w e d  by later Alaaka S u p r e m e  C ourt decisions. . P l a i n t i f f cs
r e p ly  b r- le f, O ctober lh., 1993, a t 14, Matthava vaa n o t  o v e rru ls d 
by th s  c o u rt in  gfreldon J a c k s o n .  599 P .2d a t  130 n .2 0 , o r  any 
o th e r  caaa. C onsequently, w h ile  t h is  c o u rt aay ra v le w  th e 
s ta tu te  a t  issue  under b o t h  Matthews and p h s l d o n  J ac fr io n . t h i s  
c o u r t  i s  n o t fre e  to  ig n o re  t o t a l l y  tha c o u r t ’ s  f in d in g s  in 
H a tth a w  and a d o p t  the c h i ld  b e n e f i t  thsory h e rs .

(
Ten EyOc v . s ta te
4 PA-93“ 2139 C iv i l 
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th *  c o u r t  he ld  th a t- any a id  th a t  accrued d i r e c t ly  to  *  nonpub lio

school was p ro h ib ite d  un der th e  d iro o t  b e n e f it*  e lsuee in  th e

O rganic A ct and would no t be susta ined  under th e  analogous p re v i­

s ion  in  the  c o n s t itu t io n *  id *  W ith the  b e n e f it  o f th e  f u l l  . 

t r a n s c r ip t *  Of tha - c o n s t i tu t io n a l convention , Sheldon Jmakaan 

expended th e  co u rt 'e  ro le  in  re v ie w ing  e a te tu te  cha llenged  under 

A r t ic le  v iz ,  se c tio n  l  to  in c lu d e  an in q u ir y  ee to  v h e th a r the 

a id  se ts  ks a d ire c t  subsidy to  th s  e d u ca tio n s ! o b je c tiv e s  o f  the 

n onpub lio  schools. *Si>f p .2d a t  130*

Thus, undar th e  ssoond prong o f th e  Bhalflon jlasdaaa

a n a ly s is , th e  d ire c t  b e n e f its  c lause  o f  th e  c o n s t i tu t io n  does n o t 

p rec lud e  ln a id e n ta l support to  nonpub lio  schools th a t  does n o t 

asount to  a id  to  education  o u ts id e  the  p u b lio  s c h o o ls . ^  Here, 

the  fu n d in g  o f tra n s p o r ta t io n  fo r  nonpub lio  schools is  analogous 

to  th e  p ro v is io n  o f f i r e  and p o lic e  p ro te c t io n , t r a f f i c  c o n t r o l , 

se ve rs , o r o th e r h e a lth  and w e lfs rs  s e rv ice s  f ro s  which th e  en­

t i r e  community b e n e fits  and which have no r o le  in  th e  te a c h in g

fu n c t io n  o f  th e  nanpob lic  s c h o o l.**^  Any b e n e f it  re ce ive d  by th e
  _   _

U /S99 P .3d a t  130, S it in g  Soamar v . P lv . o f ■ Works o f
426 U.S. 736, 762 (1976 )’; Matfe Y. P lt tM B lC f 421 U .» . 34>,

306 (1 9 7 3 ).

shaldon JacJcaon. th a  c o u r t  s ta te d :

[Tlhough th e  p o lio s  end f i r e  p ro te c t io n  a ffo rd e d  a 
p r iv a ts  school say p ro v id e  th a  schoo l w ith  q u ite  
d ir e c t  b e n e f its ,  a r whan a campus f i r e  is  e x t in ­
guished, such b a n a fita  a r t  p rov idsd  w ith o u t re g a rd

(c o n t in u e d . . . )

Ten sycX v. stmts
4 F A - 9 3 - 2 1 3 S  Civil
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s c h o o l d o s s  n e t r s l i s v m  i t  o f  aa expense n ece s ia ry  fo r  th s  educa­
t i o n  o f  i t s  s tu d e n t s .  .

The bus t r a n sp o r ta t io n  in  t h i s  o s s a  i s  such  in c id e n t a l  
su p p o r t . Z t does n o t  r e l i e v e  th e  p r iv a te  Schoo ls fr o *  p ro v id in g  
t h i s  s e r v i c e  as t h e  s c h o o ls  do n o t now and have n ever done s e . ^  
AS 14.09.020 doae n o t, th e r e f o r e ,  in t e r f e r e  w ith  A r t i c l e  v x z 'e  
"mandate th a t  A la sk a  pursue i t s  ed u ca tio n a l o b j e c t iv e s  th rough  
p u b l i c  e d u c a t io n .1* Id^ a t  131.**/

W  ( . . . con tinued)
t o  s t a t u *  and a f f i l i a t i o n ,  and have u n iv e r sa l! /  
been p r e e n e d  to  be c o n s t i t u t io n a l ,

599 P .2d a t  130. Tha Matthews co u r t a l s o  con sid ered  th e  p o l i c e  
p ovar o f  th e  s t a t e  and n o te d  th a t  such povars must be e x u r c is e d  
w ith in  c o n s t i t u t i o n a l  l im i t s  and cannot be usad t o  v a l id a t e  a 
s t a t u t e  o th e rw ise  i n  v i o l a t i o n  o f  tha  c o n s t i t u t io n .  362 P .2d a t  
944. T h is  s ta tem en t i s  n e t  in c o n s is t e n t  w ith  Sh tldon  Jack son  in  
w h ich  th s  cou r t im p lie d  t h a t  s t a tu ta e  p r o te c t in g  th a  h e a lth  and 
w e lf a r e  o f  th e  community would be upheld under A r t i c l e  VXX, 
s e c t i o n  1 o f  th e  c o n s t i t u t i o n  o n ly  i f  th a  s t a tu t e  i s  a p p lie d  
s q u a l ly  t o  a l l  st. .d en ts  and th e  b e n e f i t  t o  th e n onpub lic  a ch o o l 
i s  n o t  g r e a t .  S ee 599 P,2d a t  130.

^ D u r in g  th e  tim e p e r io d  a f t e r  Matthews when th e  b u s in g  
program was h a l t e d ,  p a r en ts  m ob ilised  t o  provide tr a n sp o r ta t io n  f o r  Ho nr o*/ICS s t u d e n t s . ’ The s c h o o ls  t o o k  no a c t io n .

j f ly d tr  Vi t s y h  a t  ancfaam# i « i  A»2d 7 7 0 , 7 7 1 - 7 9
(Conn. I960) (busing f o s t s r a  edu ca tion  o n ly  to  s x t s n t  th a t  o h i l-  
dren  a r e  p rc  a c te d  from danger o f  modem t r a f f i c  end h sso rd e  o f  bad w aather i .id g a th e r ed  in  modem sch o o ls  fo r  b e t t e r  e d u c a t io n a l 
o p p o r tu n it ie s ) ;  Blocm v. S ch o o l Comm. o f  f lo r ln a f i t ld .  379 M'.ff.2d 37a (Kees. 197S) ( lend in g  o f  tex tb ook s by a sch oo l com m ittee t o  
p r iv a t e  s c h o o l s tu d e n t s  war an u n c o n s t itu t io n a l u s e  o f  p u b l io  p r o p e r ty  t o  o s i n t e i n  or aid private schoo ls,; bu t was d i s t i n ­
g u ish e d  from th e  p r e v i s io n  o f  busing, which "has no r o l e  in  t h s  t e a c h in g  fu n c t io n ,  th e  s c h o o l ' s  e s s e n t i a l  e n t e r p r is e " ) ; A a sr lo a n s

( c o n t in u ed ...)
Ten EycK v .  s t a t e<FA—93-3133 Civil
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Third, th e  e n a ly * is  in  fiheidan J»eit»on r e q u ir e s  th a t  
th e  c o u r t f in d  t h s t  th e  a id  amounts to  s u b s t a n t ia l  a s s i s t a n c e  be­
fo r e  i t  f in d s  th a t th e  a id  v i o l a t e s  th s  d i r e c t  b e n e f i t s  c la u s e  o f  
th e  c o n s t i t u t i o n .2*/ In  Bhaido« Jsekeen. th e  c o u r t s t r u c k  down s  
s t a t u t e  pursuant t o  which th e  c o l l a g e  d i r e c t ly  r e c u iv e d  ap p ro x i­
mately* f i x  hundred thousand d o l la r s  from ii'73 through  i*7«.

U n lik e  th a  s i t u a t i o n  th e r e ,  Wha^a th e  e l im in a t io n  o f  
th a  s t a t e  a id  program c l e a r ly  r e s u l t e d  in  e  d o l l a r  f o r  d o l l a r  re-  
d u c t lo n  in  revenue t o  th e  c o l l e g e , 2*/ th e  f i n a n c ia l  h a rd sh ip  to  
nonpub lio  s c h o o ls  r e s u l t in g  irom  th e  e l im in a t io n  o f  p u b l ic  burning 
i s  n o t a s  e a s i l y  c a lc u la t e d .  Tha b e n e f i t  canno t s im p ly  be 
m easured a s th e  co a t t o  th e  s t a t e - f o r  th a  t r a n sp o r ta t io n ,  f o r  
t h e s e  sums ara r o t  p a id  t o  th e  nonpub lic  s c h o o l,  e i t h e r  d i r e c t l y  
or i n d i r e c t ly .

**/(.. .con tinued)U n ited  i n o - am P r o te s ta n t s .  179 N.W.2d a t  156 (buaing does n o t 
d ir e a t l y  in v o lv e  support o f  t h e  e d u ca t io n a l p ro ceea) .

*4 / 5 9 9  p .2d a t  130 ("A t r i v i a l ,  though d ir e c t ,  b e n e f i t  may 
n o t r i s e  t o  th e  l e v e l  o f  a c o n s t i tu t io n *  1 v i o l a t i o n ,  v h s r s a s  a 
s u b s t a n t ia l ,  though arguab ly  in d ir e c t ,  b e n e f i t  m ay.11).

^ A f t e r  th s  l o s s  o f  th e  g ran t* , th e  c o l l e g e  r e p o r te d  t h e t i
i t  had s u f f e r e d  "e ' s u b s ta n t ia l ly  d im in ish ed  c a p a ­
c i t y "  to  fu n c t io n  a s an ed u ca t io n a l i n s t i t u t i o n  a s  s  r e s u l t  o f  th e  te rm in a t io n  o f  th e  t u i t i o n  g r a n t  
program, ae r e f l e c t e d  in  a r e d u c t io n  o f  s tu d e n t s ,  
f a c u l t y ,  in c ca e  and cu rr icu lum  o f f e r in g s .

599 p .2d a t  132.

Ten SyoX v. state
♦FA-S3-2138 Civil
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The p r e v is io n  o f  tr a n sp o r ta t io n  dojis not l ig h t e n  th e  
f i n a n c i a l  burden fa ced  by th e  nonpub lic a choo l*  by f r e e in g  t r a n s ­
p o r ta t io n  funds t o  i t ic t  th e e  a v a i la b le  fo r  ed u ca tio n a l p u rp o se s . 
R eco gn is in g  th a t  th e  ea gn itu d e  o f  tha b e n e f i t  i e  d i f f i c u l t  to 

■easure and aay n o t be a c c u r a te ly  rep resen ted  by th e  aeoun t o f  
■Cate sp end ing, th e  c o u r t f in d s  th a t  any a id  th a t  aoeruee t o  non­
p u b l io  s c h o o ls  under Ad 14.09.020 ie  a tten u a ted  a t  b e e t  and t h a t  
t h e  b e n e f i t  r e c e iv e d  by th e  nonpub lio eo h oo ls  i e  rem ote, t o e  in ­
c id e n ta l ,  and to o  in d ir e c t  t o  render th e  s t a t u t e  c o n s t i t u t i o n a l l y  
i n f l r » , ;ix/ BMM Attorney G en e r a l v . f lch oo l...C H m ittee  o f E lS lX , 
439 H.K.2d 770, 779 (Mass. 1982) ( b en e f it s  bu sin g  b r in g s  t o  
s c h o o l s  a r s  n o t s u b s t a n t i s l  a id , but e ld  which i s  q u i t s  r a s o t e ) .

Ths s t a t e  s u g g e s t s  t h a t  under A r t i c l e  viz, f feo tlo n  1,
«

t h e  " b e n e f i t "  t o  th s  n onpub lic  s ch o o l cannot be a e ta u r ed  o n ly  in  
m onetary ta r a s ,  bu t s u e t  a l s o  be viewed in  l i g h t  o f  th e  " e t t r e o -  
t i v e  s e r v ic e s "  'the s t a t s  ex p en d itu r e s  a llow  nonpub lio  s c h o o ls  t o  
o f f e r  t h e i r  s tu d e n t s . S p e c i f i c a l l y ,  th s  s t a t e  con tend s t h a t  pub­
l i c  E n d in g  f o r  tr a n sp o r ta t io n  a llow s th s  n onpub lio  s c h o o ls  t o  
draw s  so r e  d iv e r s e  s tu d en t body and n o t o n ly  r e l i e v e s  th e  non- 
p u b l io  ach oo l o f  th a t  exp en se, bu t a l s o  e n a b l e s  t h e  s c h o o l  t o  
c o l l e c t  t u i t i o n s  fr o *  th o s e  - s tu d en ts  who vou ld  n o t o th e rw is e  be 
a b le  t o  procure tr a n sp o r ta t io n  t o  th e  s c h o o l . I t  i s  argued  t h a t

12̂  That th e  c o a t to  th e  a ta ta  o f c o n fe r r in g  t h i s  b e n e f i t  a a y  
v a ry  s l i g h t l y  fr o *  year t o  y ea r  ia  not s i g n i f i c a n t  t o  th e  c o u r t ’s '  
an e lya im  h e r i .

■ 4

Tsn Eyalc v. State
erA-sa-ilias civil
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th s  • l ia in a t io n  o f  p u b l io ly  funded bu sin g vou ld  r s q u ir s  n onpub lio  
s c h o o ls  t o  expand ra a o u ra ts  t s  p ro v id s  th a t s s r v io s  ajod l e u  t h s  
t u i t i o n s  o f  t h s  s tu d a n ts  who vou ld  bs unabla to  s t t s a d  s i t h s r  be- 
cauaa o f  th s  addad c o s t  o f  tr a n sp o r ta t io n  or th s  u n a v a i l a b i l i t y  
o f  a l t a r n a t iv s  methods o f  t r a n s p o r t  t o  and froa  th s  n onpub lio  
s a h o o l S .

T h ll argument> however, IsoX s f a c tu a l  su p p o r t . There 
i s  no b a s is  fo r  co n c lu d in g  t h a t  th a  coa ta  o f  atudant tr a n sp o r ta ­
t i o n  vou ld  ba s h l f t a d  t o  and b om s by th a  n onpub lio  s c h o o ls ,

■r

Moraovar, takan  a t  fa o a  v a lu a , a p p l ic a t io n  o f  th s  s t a t s ' s  argu­
m ent vou ld  p rac luda  any a t a t a  a id  t o  aupport n a a lth  and v a lf a r a  
program s f o r  a tudan ta  o f  n onpub lic  s c h o o ls .  Any su ch  sp end ing  
w ou ld  rsduoa th a  burden on th a  n onpub lic  s c h o o ls  to  p r o v ld s  th o sa  
s a r v lo a s  and maka th oa*  s c h o o ls  s o r a  a t t r a c t iv a  t o  p o t e n t i a l  s.tu- 
d a n t s .  Undar fihaldon Jack son , a d i s t ln e t io n  must bs mads b s tv sa n  
a id  f o r  has 1th and v s i f a r s  programs and a id  t o  ad u ca tlon ,

Tha f a c t  t h a t  th a  fund in g  o f  t r a n sp o r ta t io n  undar AS
14.09.020 en cou ragas a ttandan ca  a t  nonpub lio  s c h o o ls  t o  soma da-  
g r s s  canno t ba ign orad . Ths samo co u ld  b s sa id ,  how ever, fo r  th a  
e x i s t o n c a  o f  indoor p lum b ing,1 p o l i c a  and f i r *  p r o t e c t io n ,  ta la -  
phon s s a r v ic a ,  and o th a r  b e n e f i t s  d a r iv sd  from govam m an ta l 
s a r v i c e j u  Moraovar, vh a th a r  a ttandanoa i s  r a a l ly  b a n a f i t t a d  ia  
g u a a t lo n a b la  vftars, a s  hara, th s r a  i s  o f  ta n  a w a it in g  H a t  o f 1 
a tu d an ta  w an ting t o  a tta n d  Monroa/XCS. I f  p u b l ic ly  fundad t r a n s ­
p o r ta t io n  va ra  a l ia in a t o d  and a l t a m a t a  bu sin g  wars n o t  fundad by
Tan Eyck v .  S ta ta  4rm-93-aias c i v i l  
Page 25
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th e  • l im i t a t io n  o f  p u b l io ly  funded bu sin g  would r eq u ir e  n onpub lio  
s ch o o l i t o  expend r ta o u r e t s  t o  p rov id e  th a t s e r v ic e  and l e u  th a  
t u i t i o n s  o f  th a  a tudan ta  who would be unabla to  a ttand  a i t h a r  be~ 
cau sa  o f  t h s  added c o s t  o f  tr a n sp o r ta t io n  ar tha  u n a v a i l a b i l i t y  
o f  a l t a r n a t lv s  s s th o d s  or tr a n sp o r t to  and from th s  n onpub lio  
s c h o o ls .

T A il argument :f howevar, la ck s  fa c tu a l  su p p o r t . Tharc 
i s  no b a s i s  f o r  co n c lu d in g  t h a t  th a  coa ta  o f  atudant tr a n sp o r ta ­
t i o n  would ba a h i f t a d  t o  and bom a by th a  nonpub lio  s c h o o ls .

■r
M oreover, ta k en  a t  fa o a  v a lu e ,  a p p l ic a t io n  o f  t f i t  a t a t a ' a  argu­
ment vou ld  p ra c lu d s  any a ta t a  a id  to  aupport h ea lth  and w e lfa r e  
program s f o r  a tudan ta  o f  n onpub lic  s c h o o ls . Any su ch  sp end ing  
v o u ld  raduca th a  burden on th a  nonpub lic  s ch o o ls  t o  p r o v id a  th o sa  
a a r v io a a  and maXa th oaa  a ch oo la  nor a a t t r a c t iv e  to  p o t e n t i a l  a.tu- 
d a n t s .  Undar Sheldon Jackaon, a d i s t in c t io n  au a t ba mada batwaan 
a id  f o r  h a a lth  and v a l f a r a  programs and a id  t o  sd u c a t io n .

Tha f a c t  t h a t  t h s  fund in g  o f  tr a n sp o r ta t io n  undar AS
14.09.020 en cou rag es a ttandan ca  a t  nonpub lio achoo la  t o  so n s  da- 
g r sa  canno t ba ign orad . Tha aaaa cou ld  ba sai(*., how svar, fo r  th a  
a x ia ta n c a  o f  ind oor plumbing,' p o l io a  and f i r a  p r o ta c t io n ,  ta la -  
phona a a r v lc a ,  and o th a r  b e n e f i t s  dar ivad  from govam m an ta l 
a a r v ic a a .  M oreover, vh a th ar  a ttandanoa ia  r a a l ly  b a n e f i t t e d  la  
q u e s t io n a b le  where, aa h s r s ,  th a ra  ia  o f tan  a w a it in g  H a t  o f  • 
a tu d an ta  w an tin g  t o  attand Monroe/IC3. if p u b l ic ly  fun  dad t r a n s ­
p o r ta t io n  va ra  eliminated and a l t a m a t a  buaing wara n o t  fundad by
Tan Eyck v. State
4rn-93-ai3B civil
paga 13
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th a  nonpub lio  a a h oo ls ,  b om ' atudanta would f in d  a l t e r n a t e  means 
o f  t r a n sp o r ta t io n .  In such a ea se , nonpub lio oohoo la  v o u ld  l o s s  
th a  t u i t i o n  income o f  th o s e  s tu d en ts  who v o u ld  n o t ba a b le  t o  
erren ga  a l t e r n a t e  tr a n sp o r ta t io n ,  bu t on ly  t o  th e  e x ta n t  t h a t  tha  
s c h o o l v ou ld  n o t th en  bw a b le  to  f i l l  th o s e  s l o t s  w ith  nav s t u ­
d e n t s .  f i u  l o b r e e t  v . C a ta lin a  7, o t h l l l a  a ch oo l D i e t . .  1 1 3  s .C t .
2462 (1993)- (only in d i r e c t  b e n e f i t  sch o o l M y  r e c e iv e  undar i n d i ­
v id u a l s  w ith  D i s a b i l i t i e s  Education  Act I s  hand icapped  .s tu d e n t• s  
t u i t i o n ,  and on ly  i f  s ch o o l cou ld  n o t o th e rw is e  f i l l  t h a t  s l o t ) .

Moreover, th e r e  I s  an ob se rv ab le  p u b l ic  b e n e f i t  from  
t h e  b u s in g  o f t h s e e  s tu d e n t s .  Nonpublio s c h o o l s tu d e n t s  a r e  
t r a n sp o r te d  s o r t  s a f e l y ,  s o r e  e f f i c i e n t l y ,  and w ith  l e s s  Impact 
on th a  env ironm en t on p u b lio  busea th an  i f  t h e  s tu d e n t s  va ra  
fo r c e d  t o  p rov id a  th a ir  own Leans o f  t r a n sp o r ta t io n  t c  and from  
s c h o o l .  Based on th a  l e g i t im a t e  pu rposes o f  p r o t e c t in g  th a  
h e a l t h  and w e lfa r e  o f  s tu d e n t s  requ ired  t o  a t ta n d  s c h o o l  under 
t h s  a t a t a ' s  com pulsory ed u ca tion  law , and beoauaa th a  b u s in g  d oes  
n o t  d ir o o t ly  a id  tha e d u c a t io n a l fu n c t io n  o f  th a  n onpub lio  
s c h o o ls ,  t h s  c o u r t  f in d s  t h a t  th a  sa g n itu d s  o f  th a  b e n e f i t  d e­
r iv e d  undar A l 14.09.020 d o e s  n o t v i o l a t e  A r t i c l e  V II, S e c t io n  1 
o f  th a  c o n s t i t u t i o n . ^

^ P l a i n t i f f s  argue t h a t  th e  o o s t o f  b u s in g  n on p u b lio  s c h o o l 
s tu d e n t s  must b s  b a lan ced  a g a in s t  tha  burden o f  e d u c a t in g  tb o^ s  
S tu d e n ts  in  t h a  p u b lio  so h o o la . Th is c o u r t,  how svsr, d o e s  n o t  
b e l i e v e  t h a t  a d e te rm in a t io n  o f  whether fu nd s expended by th a  
s t a t e  v i o l a t e  a c o n s t i t u t i o n a l  p r o v is io n  tu r n s  on wheither t h s

(cont :Lnuad.. •)
Tan Byck v. state
4FA-S3-2130'Civil
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T h s  f i n a l  p ra n g  o f  t h e  a n a ly s is  e s ta b lis h e d  in  S h e ld o n  

J a n k a a n  r a q u ir s s  t h e  c o u r t  t *  a x * » in «  v h a th e r  fu n d s  c h a n n e le d  

th r o u g h  a n  in te r m e d ia r y  a c t u a l l y  a m o u n t t o  d i r  a c t  a id  t o  n o n p u h -

c u n t r a c r t o r s , a n d  n o t t h s  n o n p u b lio  a c h o o la , t h a t  a c t u a l ly  b e n e f i t 

u n d e r  AS 1 4 . 0 9 . 0 2 0 .  T h s y  a s s a r t  t h a t  n o  a o n s y  a v s r  re a c h e s  t h s  

n o n p u b lio  s c h o o ls  a n d , th u s ,  t h a  • l l * i n a t i o n  o f  fu n d in g  w o u ld  n o t 

a a v a  t h s  n  * - ' ' --------- *-— • -  —  -----------

j a d c io n . w n sth sr DOE p ay s t h s  bus c o n tr a c to r s  d ir e c t ly ,  reim ­
b u r se s  th s  p u b l ic  a ch oo la  d i s t r i c t * , or r e l s a s s a  th s  funds d i-  
r s o t l y  t o  th s  n onpub lio  s c h o o ls ,  th s  r e s u l t  i s  th s  i i m  and t h s  
a c co u n tin g  e n tr y  u ssd  by th s  s t a t s  d o s s  not a f f s o t  th s  c o n s t i t u ­
t i o n a l i t y  o'j t h s  AS 14.09.o ld .  Yat, i t  r ta a lh *  tru a  t h a t  t h s s s  
fu nd s ara  n o t p a id , s i t h a r  d i r s c t l y  o r  in d lr a a t ly ,  t o  Monros/zcs,
inasmuch aa t h s s s  s c h o o ls  have t «var providad  tr a n s p o r ta t io n  
a a r v ic s s  and th u s  r a c s iv a  no s e a su r a b l*  d ir a o t  f in a n c ia l  b s n a f l t .

l a n d  on th s  abovs rea son in g , tha c o u r t f in d s  t h a t  as

14.09.020 d o s s  n o t p r o v ide s  s i g n i f i c a n t  d ir e c t  b s n a f l t  t o  t h s  
ed u c a t io n a l purpose o f  h on p u b lic  a ch oo l*  and, a s  auch, d o ss  n o t  
v i o l a t e  A r t i c l e  V II, s e c t i o n  1 o f  th a  c o n s t i t u t io n .

M ( . . . oon tinu sd)
o v s r a l l  o o e t t o  th e  s t a t s  v o u ld  bs In c re a s e d  i f  e l l  n o n p u b lio  

. s c h o o l c h i ld r e n  wars to  t r a n a fa r  to  p u b l ic  s c h o o ls  i f  t r a n sp o r ta ­
t i o n  v s r s  n o t p ro v id ed .

l i e  s c h o o ls . P l a i n t i f f s  * r g u *  t h a t  i t  i s  th e  in d e p e n d e n t b u e

Ten byoJc v. ftata
4FA-»3~I13I Civil
Pegs 27



n a t i o n  t o  n a e l a r *  P l j l n t i f f a  P u b l i c  Intaraefc Litlg«nfc«

P l a i n t i f f ■ aaak p u b lio  in ta r a a t l i t i g a n t  s t a t u s .  Tha 
c o u r t  a u a t  d a ta ra in a  whathar p l a in t i f f *  aaaJc t o  p r o ta c t  th a  pub- 
l i o  in t a r a a t  in  b r in g in g  t h i a  a c t io n . Tha fo u r  c r i t e r i a  f o r  de­
te rm in in g  vha thar a p a r t i c u la r  law su it  in v o lv e s  tha  p u b l i c  in t a r ­
a a t  ara  i

1) Za th a  e a se  d e s ig n ed  to  e f f e c t u a t e  s tr o n g  
p u b lio  p o l ie la a ?
2) I f  tha p l a i n t i f f  auccaada w i l l  n iawrou*  
paop la  ra oa iv a  b a n a f it a  fr o *  th a  law su it?
3) Can on ly  a p r iv a ta  p ar ty  hava ha an ax-  
pactad  t o  b r in g  th a  au lt?
4) Mould tha  p u rp or t ad p u b lio  in t a r a a t  l i t i ­
gan t hava a u f f l o i a n t  aoonoaie in o a n t lv a  t o  
f i l a  s u i t  avan i f  th a  a c t io n  in v o lv e d  o n ly  
narrow ia au ta  la c k in g  ganara l ispartanoa?

v . Baaauaaan. 122 P. 2d 914 (Alaaka 1991); C lt t ia n a  C o a l i t io n  
v* MQAlgjna. 8*0 P .2d 162 (Alaaka 1991); AasfcflglttH P l l lY  O B tiJjU  

Anchoratra S choo l P l a t . , 602 P .2d 402 (Alaska 1990). A l i t i g a n t  
a u a t  a a t ia f y  a l l  four c r i t a r l a  t o  ha daama a p u b l io  in t a r a a t  
l i t i g a n t ,  anchoraga D a ily  Hava. 603 P .2d a t  404.

Both p a r t ia a  ag raa  th a t  thara ara v a l id  p u b l ia  purpoaaa 
aarvad  by AS 14*09.020 . Tha a ta ta  nrguaa, h ovav«rr t h a t  p la in ­
t i f f *  * u l t i a a t e  a o t lv a t io n  i e  th a  p ro ta o t io n  o f  p r iv a t a  a con oa io  
in t a r a a t a ;  t h a t  ia ,  th a  r e a l  isa u a  ia  n o t th a  a v a i l a b i l i t y  o f  
a a fa  t r a n sp o r ta t io n ,  bu t th a  a t a t a  fund ing o f  auah tran ap o r ta-  
t i o n .  In  a d d it io n ,  tha a t a t a  raaaona th a t  baaauaa a tu d an ta  at-
Tan Sycsk v .  S ta ta  4rA-93-2l3B C iv i l  Paga 2t
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ta n k in g  n on - qu a lify in g  n onpub lio  achoo la  ara n o t e n t . i t lad  t o  
t r a n sp o r ta t io n  undar aa 1 4 . 0 5 . 0 2 0 , p l a i n t i f f s ’ tr u e  m o t iv e  c a n n o t 

ha th a  p r o te c t io n  o f  th a  h e a lth  and v s  I f  a re o f  a l l  s tu d e n t s .  
H ever th n lea * , th a  co u r t f in d s  th a t  p la i r . t i f f s '  e f f o r t s  t o  an foraa  
and uphold th e  c o n s t i t u t i o n a l i t y  of a a ta tu ta  p rop er ly  en a o ted  by 
th a  l e g i s l a t u r e  s u f f i c i e n t l y  r a ia a  iaauaa o f  p u b lio  o en o em  t o  
s a t i s f y  tha f i r s t  c r i t e r i o n .

Haxt, p l a i n t i f f !  argue th a t  th a ir  e f f o r t s  w i l l  b e n e f i t  
hundreds or p u b l ic  and n onpub lio  aohoo l a tudan ta by a s su r in g  th a  
c o n t in u i t y  o f  t h e ir  r e s p e c t iv e  ed u ca t io n a l programs, now and in  
t h e  fu tu r e . The s t a t e  co n ten d s in  r t sp o n s s  th a t  th a  harm t o  pub­
l i c  s c h o o l s tu d en t*  from th e  in f lu x  o f  a tudan ta  from t h e  nonpub­
l i c  achoo la  would ba tem porary and m erely a d d re s se s  th a  need  f o r
d i s t r i c t s  t o  have tim e  t o  p la n  for* an in c r e a s e  in  s t u d e n t s .

«

K creov sr, th e  s t a t s  a rgu e s  th a t  i f  p l a i n t i f f s  p r e v a i l ,  p u b l ic  
s c h o o l  a tudan ta  vou ld  a c t u a l ly  ba harmed b ecau se an lncxraasa in  
th e .  number o f  s tu d e n t s  e l i g i b l e  fo r  tr a n sp o r ta t io n  d e c r e a s e s  th e
amount* o f aoney a v a i la b le  t o  tr a n sp o r t each  s tu d e n t . N everth e-

<

l e s s ,  g iv en  th e  h e a lth  and a a fa ty  i s s u e s  p r e v io u s ly  r e c o g n is e d  by 
b o th  p a r t ie s  and th e  co u r t,  and b e n e f i t s  t o  th e  in d iv id u a l  s t u ­
d e n t s  and th e  community a s  a whole, th s  second c r i t e r i o n  i s  m et.
ASS S ou th ea st A la ik a  C on serv a tio n  C ouncil v .  S t a t e .  668 P .2d 544,
594 (Alaska 1983) (every A laakan vou ld  hava b e n e f i t e d  from  s u i t  • 
b rou gh t to  p r o t e c t  a t a t a * a n a tu r a l resou rces)  •

P l a i n t i f f a  than  argue th a t  on ly  t h s  s tu d en ts  and t h e i r
Ten Eyck v. state
47A-93-213B Civil
mage 29
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paren t*  b e n e f i t  ffrua th a  bu sin g  and th s  aou rt aanrvot sjcpact a 
s c h o o l d i a t r i c t  t o  b r in g  a u i t  t o  on forca th a  a ta tu ta .  Thu a ta ta ,  
on th a  o th ar hand, con tanda th a  a aohool d i a t r i c t  oou .d  b ring  
a u i t  t o  p r o ta c t  i t a  l im it a d  f in a n o ia l  in ta r a a t  a undar th a  con­
t r a c t  o r  to. advene* p u b l ic  s a f e t y  arguments. W hile th a  d i i t r i o t  
may lie b o  t i  v a t ad t o  i a a t l t u t a  a la g a l  a c t io n  t o  p r o ta c t  l t f  f i ­
n a n o ia l in t a r a a t  undar th a  ram ainlng t a n  o f  i t a  c o n tr a c t  w ith  
thm p r iv a ta  bu* company, i t  ia  u r i l ix a ly  th a t  t h ia  l im it e d  f in a n ­
o i a l  in ta r a a t  v o u ld  co ap a l th a  d i s t r i a t  t o  b r in g  a a u i t  t o  d e t e r ­
m ine th a  v a lg h t ia r  iaaua o f  th a  c o n s t i t u t i o n a l i t y  o f  a a ta tu ta  
which, i f  ’a u o ca a s fu l,  v o u ld  r eq u ir e  tha  d i s t r i c t '  t o  p rov id a  
tr a n sp o r ta t io n  t o  nonpub lio  atudan ta u n t i l  th a  l a g i s l a t u r a  da- 
o ld  ad o th e rw ise .

F in a l ly ,  p l a i n t i f f s  s t a t s  th a t  th ay  vou ld  n o t  raap any 
aconom io b en e fit#  by p r a v a i l in g  in  t h i s  c a s t  becauii# fr a a  t r a n s ­
p o r ta t io n  vou ld  ba a v a i la b ia  i f  t h a ir  ch ild r en  a ttan d ad  p u b lio  
s c h o o ls*  Tha a t a t a  con tanda th a t  p la in t i f f s *  argument i s  fora-  
OLoaad by th a  fo u r th  c r i t e r i o n ,  Tha a ta ta  a s s a r t s  t h a t  p la in ­

t i f f s *  aoonomic in ta r a a t  i n  th a  l i t i g a t i o n  i s  eq u a l t o  th e  c o a t  
o f  tr a n sp o r t in g  th ra a  c h i ld r e n  t o  Monroa/ics f o r  th a  r a a t  o f  
t h a i r  aduoa tion  o r  pay ing t h a ir  sh are o f  th a  b u s in g . U sin g  le v

fiflM itta iL  ° *  « 9  N.B.2d a t  772 ( schoo l
com m ittee  lacX s ta n d in g  t o  ch a lla n g a  c o n s t i t u t i o n a l i t y  o f  a t a tu ta  r e q u ir in g  town t o  p rov ida tr a n e p o r ta t io n  to  n onpub lic  aohoo l s t u ­
d e n t s  baoausa no p araona l or p roparty  r ig h t s  o f  th a  com m ittee  wars in v o lv ed ) ,

Tan Xyoh v. state
4FA-93-213B Civil
Page ao



and e s t lm a ta s ,  t h a  a ta t a  c a lc u la t e s  t h a t  tha c o a t o f  p r o v id in g  

busirtg t o  Monraa/XCS la  $112/000 par year* U sing th a  av erage  
f ig u r e  o f  333 Konroe/XCB atudan ta r id in g  th a  busea, th a  a ta t a  
o e lo u la t a s  aaoh a tudan t*a ahara t o  ba $410 par yo a r . b ecau se  th a  
Tan Syoks hava th r a a  oh ild ra n , th a  a ta ta  arguaa th a t  th a  o o s t  t o  
th a  Tan Eycks would ba $1,440 p ar yaar . G iven th a t  t h e i r  young- 
a a t  c h i ld  i a  In k in d erg a r ten , th a  s t a t a  contanda th a t  th a  c o a t  o f  
tr a n sp o r ta t io n  t o  th a  Tan tycX a ovar th a  n ax t 12 yaara  v o u ld  ba 
s u b s t a n t ia l .  ^

Thia approach, hovavar, ia  t o o  a i a p l i a t i c .  Z t assum es
t h a t  th a  Tan EycXa v l l i  ha fo r c e d  to  boar th a  f u l l  o o a t  o f  th a

»

bua ing and lgn oraa  th a  l ik e l ih o o d  th a t,  aa in  th a  p a s t ,  ca r  p o o la  
v ou ld  ba o r g an iz ed  t o  t r a n sp o r t  atudan ta to  Monros/ICS. I t  aa-

i

■u h b  t h a t  tha. c o a t  v i l l  ba iapoaad  f o r  th a  academ ic l i v e s  o f  th a
i

Tan Eyck ch ild rarir Zn a d d it io n ,  fr a a  p u b lic  e d u c a t io n  and fr a a  
t r a n sp o r ta t io n  t o  p u b l ic  a c h o o la  v i l l  ba a v a i la b le  t o  p l a i n t i f f s

• ir e g a r d le s s  o f  th a  outcome o f  t h i s  s u i t .  Thus, i t  can  j u s t  aa
a c c u r a t e ly  ba a rgu td  th a t  p l a i n t i f f s  ara, in  aaaanca, a ttem p t in g
t o  p r o ta c t  t h a ir  a b i l i t y  t o  pay  t u i t i o n  t o  th a  p r iv a ta  achoo la*
Tha r e a l  and im m ediate econom ic b e n e f i t  p a le s  compared t o  th a
p o t e n t i a l  c o a t s  o f  en gag in g  i n  c o n s t i t u t io n a l  l i t i g a t i o n  a g a in s t
t h e  S t a t s  o f  A la sk a . Any m in im al econom ic in t a r a a t  p l a i n t i f f s
a a y  hava in  l i t i g a t i n g  t h i s  i s s u e  does n o t d e f e a t  t h s  i s s u e *  o f
ganaral im portance t o  tha  community. Accordingly, t h s  fo u r th
c r i t e r i o n  i s  mat. i l l  c i t l i a n  c o a l i t io n ,  n o  p . j d  a t  171.
Tan Eyck v .  s t a t e  47A-S3-3135 C i v i l 
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B tu d  on th a  f o r e s t in g  a n a ly s is ,  th a  p l a i n t i f f ' s  m otion  
f o r  a la s *  o a r t i f l o a t i o n  i a  ORANTSD, in  p a r t,  and DSXIED, in  p a r t .  
O lasa a c t io n  s t a tu s  i s  c s r t l f l a d  a s d s f in a d  h a r s in . Tha s t a t a 1 s  
m otion  f o r  p a r t ia l  summary judgaan t on th a  c o n s t i t u t i o n a l i t y  o f  
A l 14.09.020 i s  DSKZEO and p l a i n t i f f ! '  c r o s s  m otion  f o r  summary
ju d gaan t on tha sa a a  ia s u s  i s  crantid . P l a i n t i f f s '  m o tion  fo r

» ;

p u b l ic  in ta r a a t  l i t i g a n t  s t a t u s  i s  GKurrro*. j
DAT*D a t  r s ir b a n k s ,  A lasXa, t h i s  day o f  January,

1 9 1 4  .

r O ?

«iia

i -  ■> - ^  s r a o a n s r T O s r
A  gUp#rj>or court Judga

/

i

Tan SycX v. Stats
4PA-93-213S Civil
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D E P A R T M E N T  O F  E D U C A T IO N  

O F F I C E  O F  T H E  C O M M I S S I O N E R

W A L T E R  J . H IC K E L, G O V E R N O R

COLD BELT PLACE
801 WEST 10TH STREET, SUITE 200
JUNEAU, ALASKA 99801-1894

(907) 465-2800  
F A X  (907) 465-4156

N U M B E R E D  M E M O R A N D U M  9 5 -1 6

T O :  S u p e rin te n d e n ts
B u sin ess  M a n a g e rs

F R O M : J ^ r r ^ C ^ v e ^ C o m m is s io n e r

D A T E : N o v e m b er 16, 1 9 9 4

S U B J E C T :  Im p a c t A id  a n d  L o c a l R e v e n u e s

*+++*#****************************************************

T h e  Im p ro v in g  A m e r ic a ’s S c h o o l A c t, P .L . 1 0 3 -3 8 2 , s ig n e d  on O c to b e r  2 0 , 1994 , 
c o n ta in e d  the  rev ised  Im p a c t A id  P ro g ra m  le g is la tio n . U n d e r  th a t le g is la tio n , Im p a c t A id  
is n o w  T it le  V III  o f  the E le m e n ta ry  a n d  S e c o n d a ry  E d u c a tio n  A c t o f  1 9 65 , a n d  P .L . 81- 
8 7 4  and  P .L . 8 1 -8 1 5  a re  rep e a le d .

U n d e r  th e  n e w  Im p a c t A id  law  the d is p a r i ty  s ta n d a rd  fo r  e q u a liz e d  s ta te s , d ro p s  fro m  
2 5 %  to 2 0 %  in 1998. T h e  d a ta  u se d  to m e a su re  d is p a r i ty  b e tw e en  sc h o o l d is tr ic ts  is fro m  
tw o  y e a rs  p rio r. T h e  lc c a l c ap  in th e  fo u n d a tio n  p ro g ra m , A S 1 4 .1 7 .0 2 5 (b )(2 ) , w ill 
re q u ire  a d ju s tin g  from  23%  o f  b as ic  n eed  to  a p p ro x im a te ly  19%  b e g in n in g  in  F Y 96 .
A S 1 4 .1 7 .0 2 5 (c )  a llo w s the d e p a r tm e n t  th ro u g h  re g u la tio n , to  red u ce  th e  m a x im u m  loca l 
re v e n u e s  a d is tr ic t  m a y  re c e iv e  fro m  its m u n ic ip a li ty  to  c o m p ly  w ith  fe d e ra l e q u a liz a tio n  
re q u ire m e n ts . T h e  d e p a r tm e n t in te n d s  to p ro m u lg a te  re g u la tio n s  to th is  e f fe c t . I h av e  
e n c lo s e d  a sp re a d sh e e t u sing  p ro je c te d  F Y 9 5  fo u n d a tio n  d a ta  to i llu s tra te  th e  e ffe c t o f  the  
c h a n g e  in  the  loca l cap .

If  y o u  h a v e  any  q u e s tio n s , p le a s e  c o n ta c t  E d d y  Je a n s , p ro je c t  a ss is tan t, a t  4 6 5 -8 6 8 5 .

E n c lo s u re

• .. •• ' ‘

e e : E d d y  Je an s . P ro je c t A s s is ta n t
S c h o o l F in a n c e

Ob E13UH



1/11/95 FILE: Q:\distsup\newfouncAOPTION1 XLS

A B C D E F G H
1
2
3

ALASKA DEPARTMENT OF EDUCATION
PROJECTED FY95 FOUNDATION PROGRAM
AS 14.17.025 AS 14.17.025(a)(1) AS 14.17.025(b)(2) (B + C)

1

(B + D) AS 14.17.250(6) (F -G )
4
5 
G

1

Required 
Local al 
4 Mills

Current Law 
Allowable Excess 

Local al 23%

Possible Reg. 
Allowable Excess 

Local al 19%

Tolal 
Allow able 

Local al 23%

Tolal 
Allowable 

Local al 19%

Tolal 
FY95 Budgeted 
Local Revenue

Local At 19% 
Less 

FY95 Budgetec
7
0 ALEUTIANS EAST 354.55G 957,960 791,365 1,312,524 1,145,921 903,690 162,225
9 ANCHORAGE 46,206,976 54,445,239 44,976,502 100,732,215 91,263,470 75,174,695 16,008,703

10 BRISTOL BAY 725,309 567,654 460,931 1,293,043 1,194,320 1,173,390 20,922
11 CORDOVA 699,530 747,510 617,515 1,447,048 1,317,045 712,349 604,69G
12 CRAIG 230,473 550,018 455,023 781,291 685,496 358,323 327,173
13 DENALI 290,290 756,778 625,165 1,047,068 915,455 361,006 554,449
14 DILLINGHAM 500,666 923,455 762,854 1,432,121 1,271,520 751,190 520,322
15 FAIRBANKS 13,500,127 18,536,717 15,312,940 32,044,844 28,821,067 27,094,277 1,726,790
16 GALENA 77,535 308,708 304,585 446,243 382,120 140,848 233,272
17 HAiNES 497,022 609,604 503,586 1,106,626 1,000,608 1,040,504 (47,896
10 HOONAH 92,511 407,023 402,904 500,334 495,495 500,334 (04,039
19 HYDABURG 22,746 241,316 199,340 264,062 222,094 62,292 159,002
20 JUNEAU 6,297,556 6,635.909- 5,401,030 12,933,465 11,779,394 12,887,110 (1.107,716;
21 KAKE 60,925 325,356 268,772 394,281 337,697 260,050 77,647
22 KENAI 13,501,144 13,463,188 1 1 ,n ,7 6 4 26,961,332 24,622,900 26,875,062 (2,252,154)
23 KETCHIKAN 3,017,402 3,114,000 2,573,096 6,932,202 6,390,498 6,G82,683 (292,105)
24 KLAW OCK 59,233 304,141 317,334 443,374 375,30/ 174,730 201.037
25 KODIAK 3,374,472 3,904,380 3,291,444 7,358,852 3,665,916 3,831,622 2,034,294
2G LAKE AND PENN. 273,430 1,672,376 1,301,528 1,945,806 1,654,958 926,555 728,403
27 MATSU 8,151,165 14,623,040 12,079,909 22,774,213 20,231,074 15,463,089 4,767,185
20 NENANA 50,514 305,025 310,725 444,339 377,239 63,847 313,392
29 NOME 491.030 1,255,264 1,036,957 1,746,294 1,527,987 1,163,805 364,182
30 NORTHWEST ARCTIC 1,229,936 4,203,070 3,538,195 5,513,014 4,768,131 2,049,023 2,719,100
31 PELICAN 56,179 130,336 114,277 194,515 170,456 56,179 114,277
32 PETERSBURG 767,330 809,362 734,690 1,656,692 1,502,020 1,447.348 54,672
33 SITKA 2,161,916 2,006,009 1,657,130 4,167,925 3,819,054 3,810,642 412
34 SKAGW AY 350,574 270,639 223,571 629,213 582,145 494,574 87,571
35 ST. M ARY’S 17,753 302,206 249,049 319,959 267,402 35,540 231,062
3G TANANA 44,004 200,737 238,522 333,621 203,406 127,184 156,222
37 W RANGELL 532,244 705,420 502,745 1,237,672 1,114,989 1,120,282 (5,293)
38 YAKUTAT 99,661 306,696 253,357 406,357 353,0.10 181,392 171,626
39
40 Total 104,655,109 134,220,376 110,084,309 230,003,545 215,539,470 186,100,439
•*1
42
43

North Slope, Unnlaska and Valdez nro excluded Iron; tills spreadsheet because the allowable excess local Is based on 2 mills of the districts full value determination.
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R e c e i p t or INFORMATION.— Such parentsjlfall receive, 
in a maimer and form understandable to ruch^pirenti, includ­
ing, If necessary and to the extent feaiibl^ln the native lan­
guage of suchl parent*, the informgtkm required by thia 
subsection. At a minimum, auch pareatii shall receive—

“(A) tlmdyN^nformation^abtiut project* funded under 
part A; and \  /

■(B) if the pareShafof participating children so desire, 
notice of opportumiiia Jbtregular meeting* for the purpose 
of formulating^. dnd responding to recommendations irom

T4) inS a  RULE.—Students shiRjJOt be admitted to or 
exduded^from any federally assisted sducfctimi program merely 
on thp-hasis of a surname or language-minorit^stus.

“TITLE V m —IMPACT AID
“SEC. aooi. PURPOSE.

I n  order to fulfill the Federal responsibility to assist with 
the provision of educational services to federally connected children, 
because certain activities of the Federal Government place a finan­
cial burden on the local educational agencies serving* areas where 
such activities a n  carried out, and to help such children meet 
challenging State standards, it is the purpose of this title to provide 
financial assistance to local educational agencies that—

“(1) experience a substantial and continuing financial bur­
den due to the acquisition of real property by the United 
States;

■(2) educate children w ho reside on Federal property and 
whose parents a n  employed on Federal property;

*(3) educate children of parents who are in the military 
services and children who live in low-nnt housing;“(4) educate heavy concentrations of childnn whose parents 
are civilian employees of the Federal Government and do not 
nside on Federal property;

■(5) experience sudden and substantial increases or 
decreases in enrollments because of military realignments; or 

■(6) need special assistance with capital expendituns for 
construction activities because of the enrollments of substantial 
numbers of children who reside on Federal lands.

“SEC. B002. PAYMENTS RELATIN G  TO  FE D E R A L  ACQUISITION OF R E A L  
PROPERTY.

"(a) IN G e n e r a l —Where the Secretary, after consultation with 
any local educational agency and with the appropriate State edu­
cational agency, determines for a fiscal year ending prior to October 
1 1999—

“(1) that the United States owns Federal property in the 
local educational agency, and that such property—

•(A) has been acquired by the United States since 
1936;

“(B) was not acquired by exchange for other Federal 
property in the local educational agency which the United 
States owned before 1639; and
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“(C) had an assessed value (determined u  of the time 
or time* w h e n  ao acquired) aggregating 10 percent or more 
of the assessed value of—

“(i) all real property is the local educational agency 
(similarly determined aa of the time or timea when 
auch Federal property waa ao acquired); or

*(ii) all real property in the local educational 
agency aa assessed in the flrat year preceding or 
succeeding acquiaition, whichever ia greater, only if—  

“u) the aaaeaxment of all real property in the 
local educational agency ia not made at the eame 
time or timea that auch Federal property waa ao 
acquired and aaaeaaed; and

“(ID State law requires an aaaenment be mad e  
of property ao acquired; and 

“(2) that auch agency la not being aubatanti&lly com-

Knetted for the loaa in revenue resulting from such ownership 
Increase! in revenue accruing to the agency from the conduct 

of Federal activities with reaped to auch Federal property, 
then such agency ahall be eligible to receive the amount oeacribed 
in subsection (b).

“(b ) A m o u n t .—
“(1) In g e n *'RAL.— (AXi) The amount that a local edu­

cational agency a call be paid under aubaeetion (a) for a fiscal 
year ahall be cn’culated in accordance with paragraph (2), 
except that such amount shall be reduced by the Secretary 
by an amount equal to the amount of revenue, if any, that 
auch agency received during the previous fiscal year from activi­
ties conducted on auch Federal property.

“(ii) For purposes of clause (i), the amount of revenue 
that a local educational agency receives during the previous 
fiscal year from activities conducted on Federal property shall 
not include payments received by the agency from the Secretary 
of Defenae to support—

"(I) the operation of a domestic dependent elementary 
or secondary achool; or

“(II) the provision of a free public education to depend­
ents of members of the A r m e d  Forces residing on or near 
a military installation.
“(B) If funds appropriated under section 8014(a) are insufii- 

cient to pay the amount determined under subparagraph (A), 
the Secretary ahall ratably reduce the payment to each eligible 
local educational agency.

“(C) Notwithstanding any other provision of this subsection, 
a local educational agency m a y  sot be paid an amount under 
this section that, wh e n  added to the amount auch agency 
receives under section 8003(b), exceeds the ma x imum amount 
that such agency ia eligible to receive for auch fiscal year 
under section 8003(bXlXC).

“(2 ) A p p l i c a t io n  o f  c u r r e n t  l e v i e d  f x a l  p r o p e r t y  t a x  
r a t e .— In calculating the amount that a local educational 
agency la eligible to receive for a fiscal year, the Secretary 
shall apply the current levied real property U l x  rate for current 
expenditures levied by fiscally independent local educational 
agencies, or imputed for fiscally dependent local educational 
agencies, to the current annually determined aggregate 
assessed value of such acquired Federal property.
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“(3 ) D e t e r m in a t io n  or AGGREGATE a s s e s s e d  v a l u e .— 
Such aggregate aaietaed value of auch acquired Federal prop­
erty ahall be determined on the basis of the highest and best 
use of property adjacent to auch acquired Federal property 
as of the time auch value ia determined, and provided to the 
Secretary, by the local official responsible for assessing the 
value of real property located in the Jurisdiction of such local 
educational agency for the purpoie or levying a property tax. 
*(c) A p p l i c a b i l i t y  t o  T e n n e s s e e  V a l l e y  A u t h o r i t y  A c t .— 

For the purpose of thia section, any real proporty with respect 
to which payments are being made under section 13 of the Ten­
nessee Valley Authority Act of 19SS ahall not be regarded aa Federal 
property.

“(d) O w n e r s h ip  by  U n i te d  S t a t e s .—The United States shall 
be deemed to own Federal property for the purposes of thia Act, 
where—

“(1) prior to the transfer of Federal property, the United 
States owned Federal property meeting the requirements of 
subparagraphs (A), (B), and (C) of subsection (a)(1); and

“(2 ) the United States transfers a portion of the property 
referred to in paragraph (1) to another nontaxable entity, and 
the United States—

“(A) restricts some or any construction on such prop­
erty;

“(B) requires that the property be used in perpetuity 
for the public purposes for which the property was con­
veyed;

“(C) requires the grantee of the property to report 
to the Federal Government (or its agent) regarding informa­
tion on the use of the property;

“(D) except with the approval of the Federal Govern­
ment (or its agent), prohibits the sale, lease, assignment, 
or other disposal of the property unless such sale, lease, 
assignment, or other disposal is to another eligible govern­
ment agency; and

“(E) reserves to the Federal Government a right of 
reversion at any time the Federal Government (or its agent) 
deems it necessary for the national defense.

“(e) L o c a l  E d u c a t i o n a l  A g e n c y  C o n t a in in g  F o r e s t  S e r v i c e  
L a n d  a n d  S e r v in g  C e r t a in  C o u n t i e s .—B eginning w ith fiscal year 
1995, a local educational agency sh ill be deemed to m eet the 
requirements of subsection (axlXC) if such local educational agency 
meets the following requirements:

“(1) A c r e a g e  a n d  a c q u is i t io n  b y  t h e  f o r e s t  s e r v i c e .— 
The local educational agency aerves a school diatrict that, con­
tain* between 20,000 and 60,000 seres of land that has been 
acquired by the Forest Service of the Department of Agriculture 
between 1915 and 1990, as demonstrated by written evidence 
from the Forest Service satisfactory to the Secretary.

“(2) COUNTY c h a r t e r .—T he local education^  agency serves 
s  county chartered  under Sta te law ;*u 16 /5 or 1890.
“(0  S p e c i a l  R u l e .— Beginning with fiscal year 1994, and not­

withstanding any other provision of law limiting the period during 
which fiscal year 1994 funds m a y  be obligated, the Secretary ahafi 
treat the local educational agency serving the Wheatland R-1I 
School District, Wheatland, Missouri, as meeting the eligibility 
requirements of section 2(aXlXC) of the Act of September SO, 1950
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(Public L a w  874, 81at Congress) (as such section was in effect 
on the day preceding the dste of enactment of the Improving Ameri­
ca’s Schools Act of 1994) (20 U.S.C. 2S7(aXlXC)) or subsection 
(ftXlXC).

“SEC. SOOi PAYMENTS FO R  E L IG IB LE  FE D ER A LLY  CONNECTED C H IL ­
DREN.

“ (a) C o m p u ta tio n  o r  P a y m e n t.—
“(1) In  GENERAL— For the purpose of computing the 

amount that a local educational agency is eligible to receive 
under subsection (b), (tl), or (f) for any fiscal year, the Secretary 
shall determine the number of children who were in average 
daily attendance in this schools of such agency, and for w h o m  
such agency provided free public education, during the preced­
ing school year and who, while in attendance at such schools—  

“(AXi) resided on Federal property with a parent 
employed on Federal property situated in whole or in part 
within the boundaries of the school district of such agency; 
or

“(ii) reaided on Federal property with a parent w h o  
is an official of, and accredited by, a foreign government 
and is a foreign military officer;

“(B) resided on Federal property and had a parent 
on active duty in the uniformed services (as defined in 
section 101 of title 37, United States Code);

“(C) resided on Indian lands;
“(DXi) had ■ parent on active duty in the uniformed 

services (as defined by sec on 101 of title 37, United States 
Code) but did not reside on Federal property; or

“(ii) had a parent w h o  is an official of, and has been 
accredited by, a foreign government and is a foreign mili­
tary officer but did not reside on Federal property;

“(E) resided in low-rent housing;
“(F) resided on Federal property and is not described 

in subparagraph (A) or (B); or
“(G) resided with a parent employed on Federal prop­

erty situated—
“(1) In whole or in part in the county in which 

such agency is located, or in whole or in part in such 
agency if such agency is located in more than one 
county; or

“(ii) if not in such county, in whole or in part 
in the same State as such agency.

“(2) D e te r m in a t io n  o f  w e ig h te d  s t u d e n t  u n i t s .—For 
the purpose of computing the basic support payment under 
subsection (b), the Secretary shall caleulste the total number 
of weighted student units for a local educational agency by 
adding together the results obtained by the following compu­
tations:

“(A) Multiply the number of children described in sub- 
paragraphs (A) and (B) of paragraph (1) by a factor of 
L0.

“(B) Multiply the number of children described In para­
graph (1XC) by a factor of L25.

“(C) Multiply the number or children described in sub- 
paragraphs (A) and (B) of paragraph (1) by a factor of 
.35 if the local educational agency has—
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“(i) a number of such children described in auch 
subparagraphs which exceeds 6,600; and

“(ii) an average daily attendance for all children 
which exceeds 100,000.
“(D) Multiply the number of children described in sub- 

paragraphs (D) and (E) of paragraph (1) by a factor of 
•10*

“(E) Multiply the number of children deacribed in sub­
paragraphs (F) and (G) of paragraph (1) by a factor of 
.05.
“(3) S p e c i a l  RULE.—T h e  Secretary shall only compute a

Eeyznent for a local educational agency for children described i subparagraph (F) or (G) of paragraph (1) if the number 
of such children equals or exceeds 2,000 and such number 
equals or exceeds 15 percent of the total number of students 
in average daily attendance in the schools of such agency. 
“(b) B a s i c  S u p p o r t  P a y m e n t s  a n d  P a y m e n t s  W i t h  R e s p e c t  

t o  F i s c a l  Y e a r s  in  W h ic h  In s u f f i c i e n t  F u n d s  A r e  A p p r o ­
p r i a t e d .—

“(1) B a s i c  s u p p o r t  p a y m e n t s .—
“(A) I n  g e n e r a l .— From the amount appropriated 

under section 6014(b) for a fiscal year, the Secretary is 
authorized to make basic support payments to eligible local 
educational agencies with children described in subsection
(a).

“(B) ELIGIBILITY.— A  local educational agency is eligible 
to receive a basic support payment under subparagraph 
(A) for a fiscal year with respect to a number of children 
determined under subsection (aXU only if the number of 
children so determined with respect to auch agency 
amounts to the lesser of—

“(I) at least 400 such children: or 
“(ii) a number of such children which equals at 

least 3 percent of the total number of children who 
were in average daily attendance, during such year, 
at the schools of such agency and for w h o m  such agency 
provided free public education.
( C )  M a x im u m  a m o u n t .—T he m aximum am ount th a t 

a local educational agency is eligible to receive under th is 
subsection for any fiscal year is the  sum of the total 
weighted student units, as computed under subsection 
(aX2), m ultip lied  by the greater of—

“(i) one-half of the average per-pupil expenditure 
of the State in which the local educational agency 
ia located for the third fiscal year preceding the fiscal 
year for which the determination is made;

“(ii) one-half o f the average per-pupil expenditure 
o f all o f the States for the third fiscal year preceding 
the  fiscal year for w hich the determ ination is made;

“(iii) tne comparable local contribution rate cer­
tified by the State, as determined under regulation# 
prescribed to carry out the Act of September SO, 1950 
{Public L a w  874, 81st Congreas), as such regulations 
were in effect on January 1,1B94; or

“(lv ) the average per-pupil expenditure o f the Sta te 
in w h ich  the local educstionBl agency is located, m u lti­
plied by the local contribution percentage.
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“(2) P a y m e n t s  w i t h  r e s p e c t  t o  f i s c a l  y e a r s  in  w h ic h
INSUFFICIENT FUNDS ARE APPROPRIATED.—

“(A) In GENERAL.—For any fiscal year in which the 
rums appropriated under section 8014(b) are insufficient 
to pay to each Lccal educational agency-'the full amount 
computed under paragraph (1), the Secretary shall make 
payments In accordance with this paragraph.

"(B) L e a r n in g  o p p o r t u n it y  t h r e s h o l d  p a y m e n t s .— 
(I) For fiscal years described in subparagraph (A), the Sec­
retary shall compute a learning opportunity threshold pay­
ment (hereafter in this title referred to as the ‘threshold 
payment’) by multiplying the amount obtained under para­
graph (1XC) by the total percentage obtained by adding—  

"(I) the percentage of federally connected children 
for each local educational agency determined by cal­
culating the fraction, the numerator of which is the 
total number of children described under subsection 
(aXl) and the denominator of which is the total number 
of children in average daily attendance at the schools 
served by ruch agency; and

“(II) the percentage that funds under paragraph 
(1XC) represent of the total budget of the local ecu- 
cational agency, determined by calculating the fraction, 
the numerator of which is the total amount of funds 
calculated for each local educational agency under thiE 
paragraph (not including amounts received under sub­
section (0), and the denominator of which is the total 
current expenditures for auch agency in the second 
preceding fiscal year for which the determination is 
made.
“(ii) Such total percentage used to calculate threshold 

payments under paragraph (1) shall not exceed 100.
“(iii) For the purpose of determining the percentages 

described in rubdauses (I) and (II) of dause (i) that are 
applicable to the local educational agency providing free 
public education to students in grades 9 through 12 residing 
on Hanscom Air Force Baae, Massachusetts, the Secretary 
shall consider only that portion of such agency's total enroll­
ment of students in grades 9 through 12 when calculating 
the percentage under such subclauie (I) and only that 
portion of the total current expenditures attributed to the 
operation of grades 9 through 12 in such agei cy when 
calculating the percentage under subclause (II).

“(C) RATABLE DISTRIBUTION.— For fiscal years described 
in subpsragraph (A), tht Secretary shall make payments 
as a ratable distribution based upon the computation made 
under subparagraph (B).

“(c) P r io r  Y e a r  D a t a .—
“(1) IN GENERAL.—Ex cep t as provided in paragraph (2) 

and subsection (f), all calculations under this section shall 
be based on data for each local educational agency from not 
later than the fiscal year preceding the fiscal year for which 
the  agency is making application for p aym en t

“(2) EXCEPTION.—Calculations for a local educational 
agency that is newly established by a State shall, for the 
first year of operation of such agency, be based on data from
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the fiscal year for which the agency is making application • 
for payment.
“(d) C h i l d r e n  W i t h  D i s a b i l i t i e s .—

“(1) In  g e n e r a l .— From the amount appropriated under 
section 8014(c) for a fiscal year, the Secretary ahall psy to 
each eligible local educational agency, on a pro rata basis, 
the amounts determined by—

“(A) multiplying the nu m b er of children described in 
subparagraphs (AXu), (B) and (C) of subsection (aXl) w h o  
are eligible to receive services under the Individuals with 
Disabilities Education Act (20 U.S.C. 1400 et seq.) by a 
factor of 1.0; and

“(B) multiplying the number of children described in 
subparagraph (71) of subssctiou (aXl) who are eligible to 
receive services under such Act by a factor of 0.5.
“(2) U S E  O F FUNDS.—A  local educational a ren cy  th a t 

receives funds under paragraph (1 ) shall use such  funds t c

K-ovide a free appropriate public education to children described paragraph (1) in accordance with the Individuals with 
Disabilities Education Act (20 U.S.C. 1400 et aeq.).
“(e) H o l d -Ha r m l e s s  A m o u n t s .—

“(1) In GENERAL.—(A) Except as provided in paragraph 
(4XA), the total amount that the Secretary shall pay a local 
educational agency under subsection (b) shall not be less than 
85 percent of the amount such agency received for the preceding 
fiscal year—

“(1) In the case of fiscal year 1995 only, under sub­
sections (a) and (b) of section 8 of the Act of September 
SO, 1950 (Public L a w  874, 81st Congress) (as such section 
wa* in effect on the day preceding the date of enactment 
of the Improving America'c Schools Act of 1231); or

“(ii) in the case of ficcal yean 1995, 1997, 1998, or 
1999, under such subsection (b).
“(B) For fiscal year 1995 only, the Secretary shall pfiy, 

to each local educational agency that is not eligible for a pay­
ment under subsection (b) but that received a payment under 
section 3 of the Act of September 30, 1950 (Public L a w  874, 
81st Congress) (ss such Act wss in effect on the day preceding 
the date of enactment of the Improving America's Schools Act 
of 1994) for fiscal year 1994, an amount which is not lesB 
than 65 percent of the psyment such agency received under 
such section 3 for fiscal year 1994.

“(2) T w o -y e a r  applicability.— P aragraph (1XA) shall 
apply to an)’ one local educational agency for a m a x i m u m  
of two consecutive fiscal years.

“(3) P h a s e -o u t  Pa y m e n t .— A  local educational agency 
which received n payment under section S(e) of the Act of 
September SO, 1950 (Public L a w  874 , 61st Congress) (as such 
section wss in effect on the dsy preceding the dste of enactment 
of the Improving America’s Schools Act of 1994) for fiscal year 
1994 is eligible to receive a payment, under subsection (b) 
for fiscal year 1995, in an amount which Is not leu than 
85 percent of the amount received by such agency in fiscal 
year 1994 under such section 3(e).

“(4) R a t a b l e  r e d u c t io n s .—<AXi) If necessap' in order to 
make payments to local educational agencies in accordance 
with paragraphs (1) and (2), the Secretary first shall ratably
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reduce payments under subsection (b ) to local educational agen­
cies that ao not receive a paym ent UDder th is subsection.

"(ii) If additions) funds become available for making pay­
ments under subsection (b) for euch fiscal year, payments that 
were reduced tinder clause (i) ahall be increased on the same 
basis as such payments were reduced.

"(EXi) If the sums made available under this title for 
any fiscal year are Insufficient to pay the full amounts that 
all local educational agencies in all States are eligible to receive 
under paragraphs (1) and (2) after the application of subpara­
graph (A) for such year, the Secretary shall ratably reduce 
payments to all such agencies for such year.

"(ii) If additional funds become available for making pay­
ments under paragraphs (1) and (2) for such fiscal year, pay­
ments that were reduced under clause (i) shall be increased 
on the same basis as ruch payments were reduced.
“(O A d d i t io n a l  A s s i s ta n c e  roR H e a v i ly  Im p a c te d  L o c a l  

E d u c a t i o n a l  A g e n c ie s .—
“(1) R e s e r v a t io n .—Fro m  amounts appropriated under sec­

tion 8014(b) for a fiscal year, the Secretary snail provide addi­
tional assistance to meet special circumstances relating to the 
provision of education in local educational agencies eligible 
to receive assistance under '.this section.

"(2) E l ig ib i l i ty .—(A) A  local educational agency is eligible 
to receive additional assistance under this subsection only if 
such agency—

"(iXD has an enrollment of federally connected children 
described in subsection (aX l) which constitutes a percent­
age of the total student enrollment of such agency which 
is not less then 50 percent if such fjency receives a pay­
ment on behalf of children described in subparagraphs 
(F) nnd (G) of suci n.bisection, cr not leso than 40 percent 
if such agency does pot receive a payment on behsif of 
such children; and

“(II) has a tax rate for general fund purposes which 
is at least 95 percent of the average tax rate for general 
fund purposes of comparable local educational agencies 
in the State;

“(iiXI) has an enrollment of federally connected chil­
dren described in subsection (aXl) which constitutes at 
least 25 percent of the total student enrollment of such 
agency: and

“(II) has a tax rate for general fund purposes which 
is at least 125 percent of the average tax rate for general 
fund purposes of comparable local educational agencies 
in the State; or

“(iii) is a local educational agency whose boundaries 
are the same as a Federal military installation.
“(B) If the current expenditures in those local educational 

agencies which the Secretary hai determined to be generally 
comparable to the local educational agency for which a computa­
tion is made under subsection (bXIXC) art not reasonably 
comparable because of unusual geographical factors which 
affect the current expenditures necessary to maintain, in such 
agency, a level of education equivalent to that maintained 
in such other agencies, then the Secretary shall increase the 
local contribution rate for such agency by such an amount
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which the Secretary determines will compensate inch agency 
for the increase in current expenditures necessitated by sucn 
unusual geographical factor*. The amount of any uuch srpple- 
mentsry payment m a y  not exceed the per-pupil thare (com­
puted with regard to sill children in average daily attendance), 
as determined by the Secretary, of the increased current 
expenditures necessitated by auch unusual geographic factors.

“(C) Any local educational agency determined eligible under 
clause (iii) of subparagraph (A) ahall be deemed to have met 
the tax effort requirement* for eligibility under clause (iXTI) 
or CiiXTI) of such subparagraph.

“(3) M a x im u m  p a y m e n t s  —
“(A) In GENERAL.— Subject to subparagraph (B), ihe 

Secretary ahall determine the m a x i m u m  amount that a 
local educational agency m ay receive under this subsection 
in accordance with the following computation*:

“(I) The Secretary shall first determine the greater

“(I) the average per-pupil expenditure of the 
State in which the local educational agency is 
located or the average per-pupil expenditure of 
all the States;

"(II) the average per-pupil expenditure of gen­
erally comparabh local educational agencies 
located in the Stau: of the local educational agency, 
as defined in regulations issued by the Secretary; 
or

“(111) the average per-pupil expenditure of 
three generally comparable local educational agen­
cies located in the State of the local educational 
agency, as defined in jrejuiau-nt iatUtfd by the 
Secretary.
“(ii) The Secretary ahall next subtract from the 

amount determined under clause (i) the average 
amount of State aid per pupil received by the local 
educational agency.

“(iii) The Secretary shall next multiply the amount 
determined under clause (ii) by the total number of 
atudents in average daily attendance at the schools 
of the local educational agency as determined by the 
Secretary under subsection (aXl).

“(iv) If the tax rate used by the local educational 
agency is greater than 95 percent, but less than 100 
percent, of the tax rate of comparable local educational 
agencies, the Secretary ahall next multiply the amount 
determined under clause (iii) by the percentage that 
the tax rate of the local educational agency is of—  

“(I) the average tax rate of it* generally com­
parable local educational agencies; or

“(II) the average tax rate of all the local edu­
cational agencies in the State in which the local 
educational agency is located.
“(v) The Secretaiy shall next subtract the total 

amount of payments received by s local educational 
agency under subsections (b) and (d) for a fiscal year 
from the amount determined under clause (iii) or clause 
(iv), as the case m a y  be.
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“(B ) S p e c i a l  RULE.—With respect to payments under 
this subsection for a local educational agency described 
In clause (ii) or (iii) of paragraph (2XA), the m a x i m u m  
amount of auch payments shall bo computed by taking 
the product of the average per-pupil expeiiitu.-e in all 
Statea multiplied by 0.7, except that such amount m a y  
sot exceed 125 percent of the average per-pupil expenditure 
in all local educational agencies in the State.
“(4) C u r r e n t  YEAR d a t a .— The Secretary ahall, for p u r­

poses o f providing assistance under this subsection, use—
CA) student and revenue data from the fiscal year 

for which the local educational agency It applying for assist­
ance under this subsection; and

"(B) the most recent data available which ia adjusted 
to auch fiscal year.
“(5 ) R e d u c t i o n  in ' p a y m e n t s .— If funds appropriated to 

carry out this subsection are insufficient to pay in full the 
amounts determined under paragraph (3), the Secretary shall 
ratably reduce the payment to each eligible local educational 
agency.
“(g ) A d d it io n a l  P a y m e n t s  f o r  L o c a l  E d u c a t io n a l  A g e n c i e s  

W i t h  H ig h  C o n c e n t r a t io n s  o f  C h i l d r e n  W it h  S e v e r e  D is a b i l ­
i t i e s .—

“(1) In  GENERAL.— If any local educational agency receives 
Federal funds from soviros other than thl; title to carry out 
the purooses of this title for any fiscal year due to the enroll­
ment ol children described under subsection (a), then the Sec­
retary shall consider euch funds ca a pay.ncnt tc auch t.qency 
under this part for such fiscal year.

“(2) SPECIAL RULE.— Notwithstanding any other provision 
of law, if funds appropriated pursuant to lection 8014(b) for 
pijTr-iLt*. und.'.r oul'iicuor. (I) so curb agency for r. fiscal year 
which, when added to the funds deecribed in paragraph (1) 
received by auch tgency for such fiscal year, exceed (he maxi­
m u m  amount described under subsection (bXIXC), then the 
Secretary shall make available from the funds appropriated 
under section 6014(b) for such fiscal year such excess amounts 
to any local educational agency aerving two or more children 
described under subparagraph (3) or (D) of subsection (aXl) 
w h o  have a severe disability and a parent serving in the uni­
formed services (as defined by section 101 of title 37, United 
States Code) who is assigned to a particular permanent duty 
station for compassionate reasons (compassionate post assign­
ment) for the total costs associated with such children who 
are provided an educational program provided outside the 
schools of such agency.

“(3) R e m a in in g  f u n d s .—If  funds remain after paym ents 
are made under paragraph (2) for any fiscal year, then such 
rem aining funds anall be made available for expenditures under 
subsection (d) in auch fiscal year on a pro rata basis consistent 
w ith  the requirem ents o f such aubsection.

“(4) R a t a b l e  r e d u c t io n s .— If amounts available to carry 
out paragraph (2) for any fiscal year are insufficient to pay 
in full the total payment that all eligible local educational 
agencies are eligible to rc rive under such paragraph for auch 
year, then the Secretary shall ratably reduce such payments 
to such agencies for such year.

<?)



"(t) Other  Fiends.— Notwithstanding any other provision of 
law, a local educational agency receiving fun as under this section 
may Also receive ainds under &»ction 6 of the Act of September 
30, 1950 CPxi±>lic L a w  674, Elat Congress) (as auch section waa 
in effect on the day preceding the date of enactment nf the Improv­
ing America's Schools Act o f 1994) cr such aecaon'i successor 
authority.

“(i) MAINTENANCE OF EFFORT.—A  local educational agency m ay 
receive funds under sections 8002 and 8003(b) for any fiscal year 
only i f  the S ta te  educational agency finds th a t either the combined 
fiscal effort per student or the aggregate expenditures of that agency 
and the Sta te w ith respect to the provision o f free public education 
by th a t agency for the preceding fiscal year was not less than 
90 percent o f such combined fiscal effort or aggregate expenditures 
for the second preceding fiscal year.

"SEC. SOM. POLICIES AND PROCEDURES RELATING TO CHILDREN 
RES ID INC ON INDIAN LANDS.

"(e) In  GENERAL.— A  local educational agency that claims chil­
dren residing on Indian lands for the purpose of receiving funds 
under section 8003 shall establish policies and procedures to ensure 
that—

D(i) such children participate in programs and activities 
supported by such funds on cn equel basis with all other 
chlldien;

“(2) parents of such children and Indian tribes are afforded 
an opportunity to prerent their views on ruch programs and 
activities, including an opportunity to make recommendations 
on the needs of those children and how the local educational 
agency m a y  help ruch children realize the benefits of such 
jrogramc mid actiri;i«;

“(3) parents and Indian tribes are consulted and involved 
ia planning and developing such programs and activities;

“(4) relevant applications, evaluations, and program plans 
are disseminated to the parents and Indian tribes; and

“(5) parents and Indian tribes are afforded an opportunity 
to present their views to auch agency regarding aucn agency’s 
general educational program.
Cb) R e c o r d s .— A  local educational agency that claims children 

residing on Indian lands for the purpose of receiving funds under 
section 8003 shall maintain records demonstrating such agency's 
compliance with the requirements contained in aubsection (a).

“(c) W a i v e r.— A  local educational agency that claims children 
residing on Indian lands for the purpose of receiving funds under 
section 8003 ahall not be required to comply with the requirements 
of subsections (a) and (b) for any fiacal year with respect to any 
Indian tribe from which auch agency has received a written state­
ment that the agency need not comply with those subsections 
because the tribe is satisfied with the provision of educational 
services by such agency to auch children.

“(d) T e c h n ic a l  A s s is ta n c e  a n d  E n f o r c e m e n t .— T he Secretary 
shall—

“(1) provide technical assistance to local educational agen­
cies, parents, and Indian tribes to enable auch agencies, par­
ents, and tribes to carry out this section; and

“(2) enforce this section through such actions, which m a y  
include the withholding of funds, as the Secretary determines
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to be appropriate, after affording the affected local educational 
agency, parent*, and Indian tribe an opportunity to preient 
fheir views.
“(e) COMPLAINT'S.—

“(I) In  o ew tra l .— (A) A n y  tribe, or its 'designee, widen 
has .'.ludenta in attendance at a local educational agency mty, 
in ita discretion and without regard to the requirements of 
any other provision of law, file a written complaint with the 
Secretary regarding any action of a local educational agency 
taken pursuant to, or relevant to, the requirements of this 
section.

“(B) Within ten working days from receipt of a complaint, 
thi Secretary shall—

“(i) designate a time and place for a hearing into the 
matters relating to the complaint at a location in dose 
proximity to the local educational agency involved, or if 
the Secretary determines there ia good cause, at some 
other iocation convenient to both the tribe, or its designee, 
and the local educational agency;

“(ii) designate a hearing examiner to conduct the hear­
ing; and

“(iii) notify th e  affected tribe or tribes and the local 
educational agency involved o f the tim e, place, and nature 
of the hearing a rd  aend conies o f the  complaint to the 
local educational agency and the affected tribe or tribes. 
“(2) HEARING.—T h e  hearing ahall be held  within SO days 

o f the designation o f  a hearing exam iner and shall be open 
to the public. A  record  o f the proceedings ahall be established 
and maintained.

“(S) E v id e n c e ; r e c o m m e n d a t io n s ;  c o s t .—The com olair.- 
i r e  ti ib c , o ; Itz d ^ ig n c x , u r u  th e  local educational ..gcacy 
shall be entitled to present evidence on matters relevant to 
the complaint and to mak e  recommendations concerning th e  
appropriate remedial actions. Each party to the hearing shall 
bear only its own costs in the proceedings.

“(4) F in d in g s  a n d  re c o m m e n d a tio n s .—Within 30 days 
of the completion of the hearing, the hearing examiner shall, 
on the basis of the record, m a k e  written findings of fact and 
recommendations concerning appropriate remedial action, if 
any, which should be taken. 'Hie hearing examiner’s findings 
and recommendations, along with the hearing record, shall 
be forwarded to the Secretary.

“(6) W r i t t e n  DETERMINATION.—Within SO days of the Sec- 
retards receipt of the findings, recommendations, and record, 
the Secretary shall, on the basis of the record, make a written 
determination of the appropriate remedial action, if any, tc 
be taken by the local educational agency, the achedule for 
completion of the remedial action, and the reasons for the 
Secretary's decision.

“(6) COPIES p ro v id e d .— Upo n  completion of the Secretary’s 
final determination, the Secretary shall provide the complaining 
tribe, or its designee, and the local educational agency with 
copies of the hearing record, the hearing examine?! findings 
and recommendations, and the Secretary's final determination. 
The final determination of the Secretary shall be subject to 
judicial review.
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*(7) C o n s o l id a t io n .—In all actions under th is  subsection, 
the Secretary shall have discretion to consolidate com plaints 
involving the csm e tribe or local educational agency’.

*(d) W i t h h o l d i n g .— if the local educations! agency rejects 
the determination of the Secretary, or If the remedy required 
is not undertaken within the time established and the Secretary 
determines that an extension cf the time established will not 
effectively encourage the remedy required, the Secretary shall 
withhold payment of all moneys to which such local agency 
is eligible under section 6003 until such time as the remedy 
required is undertaken, except where the complaining tribe 
or its desimee formally requests that such funas be released 
to the local educational agency, except that the Secretary m c y  
not withhold such moneys curing ine course of the school 
year if the Secretary determines that such withholding would 
substantially disrupt the educational programs of the local 
educational agency.

“(9) Rejection of DETERMINATION.— If the local edu­
cational agency rejects the determination of the Secretary and 
a tribe exercises the option under section 1101(d) of the E d u­
cation Amendments of 1978, to have education services provided 
either directly by the Bureau of Indian Affairs or by contract 
with the Bureau of Indian Affairs, any Indian students affili­
ated with that tribe wbo wish to remain in attendance at 
the local educational agency against w h o m  the complaint which 
led to the tribal action under such subsection (d) was lodged 
may be counted with respect to that local educational agency 
for the purpose of receiving funds under section 8003. In such 
event, funds under such sectioD shall not be withheld pursuant 
to paragraph 18) and no further complaints with jespect to 
such students m a y  be filed under paragraph (1).
“(f) C o n s t r u c t i o n .— T his section io based upon the special 

relationship between the Indian nations and the United States 
and nothing in this section shall be construed to relieve any State 
of any duty with respect to any citizens of that State.

“SEC. 8005. APPLICATION FOR PAYMENTS UNDER SECTIONS 8002 AND

“(a) In  G e n e r a l .— A  local educational agency desiring to receive 
a payment under section 8002 or 8003 shall—

“(1) submit an application for such payment to the Sec­
retary; and

“(2) provide a copy of such application to the State edu­
cational agency.
“(b) CONTrkrrs.— Each such application shall be submitted in 

such form and manner, and ahall contain such information, as 
the Secretary m a y  require, Including—

“(1) information to determine the eligibility of the local 
educational agency for a payment and the amount of such 
payment; and

“(2) where applicable, an assurance that such agency is 
in compliance with section 8004 (relating to children residing 
on Indian lands).
“(c) D e a d lin e  ro R  S u b m iss io n .—The Secretary shall establish 

deadlines for the submission of applications under this section. 
“(d) A p p ro v a l.—
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"(1) In  g e n e r a l .— The Secretary shall approve an applica­
tion submitted under section that—

“CA) except as provided in oaragraph (2), is filed by
the deadline established under subjection (d; and

“(B) otherwise meets the requirements of this title.
"(2) R e d u c t io n  in  p a y m e n t.—The Secretary shall approve 

' an application filed sot more than 60 daya after a deadline 
established under subsection (c) that otherwise meets the 
requirements of this title, except that, notwithstanding section 
8003(e), the Secretary ahall reduce the payment based on such 
late application by 10 percent of the amount that would other­
wise be paid.

“(3) L a t e  APPLICATIONS.—T h e  Secre tary  shall not a cce p t 
or approve any application th a t is filed more than 60 days 
a fte r  a deadline established under subsection (c).

“(4) S t a t e  a p p l i c a t i o n  AUTHORITY.—Notwithstanding any 
other provision of law, a State educational agency that had 
been accepted as an applicant for funds under nection 3 of 
the Act of September 80, 1950 (Public L a w  874, 81st Congress) 
(aa such section was in effect on the day preceding the date 
of enactment of the Improving America’s Schools Act of 1994) 
in fiscal year 1994 snail be permitted to continue as an 
applicant under the some conditions by which such agency 
m a d e  application during ruch fiscal yecr only if such State 
educational agency distributee all funds received for the stu­
dents for which application is being ma d e  by such State edu­
cational agency to the local educational agencies providing 
educational services to auch atudents.

“SEC. 8006. PAYMENTS FOR SUDDEN AND SUBSTANTIAL INCREASES 
EV ATTENDANCE OF MILITARY DEPENDENTS.

“(a) ELIGIBILITY.— A local edv vational agency is eligible fo r a  
p a y m e n t undv r th is section  if—

“(1) the num ber o f ch ildren in  average daily attendance 
during  the school year for w hich  the determination is m ade 
is a t least 10 percent or 100 more than the number of ch ildren 
in average daily a ttendance in the school year preceding the  
school year for w hich the Determ ination is made; and

“(2) the number of children in average daily attendance 
with a parent on active duty (as defined in section 101(16) 
of title 37, United States Code) in the Armed Forces w h o  
are in attendance at such agency because of the assignment 
of their parent to a n e w  duty station between May 15 and 
September SO, inclusive, of the fiscal year for which the deter­
mination is made, ai* certified by an appropriate local official 
of the Department of Defense, is at least 10 percent or 100 
more than the number of children in average daily attendance 
In the preceding school year.
“(b) A p p lic a tio n .— A  local educational agency that wishes to 

receive a payment under this section shall file an application with 
the Secretary by October 15 of the school year for wkich payment 
is requested, in such manner and containing such information as 
the Secretary may prescribe, including information demonstrating 
that such agency is eligible for such a payment.

“(c )  C h il d r e n  T o  B e  C o u n t e d .—F or each eligible local edu ­
cational agency th st applies for a paym ent under this section, 
the Secre ta ry  snail determ ine the lesser of—
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“(1) the increase in the number of children in average 
daily attendance from the achool year preceding the fiscal year 
for which the determination ia made; and

“(2) the number of children described in subsection (*.X2). 
“(d) P a y m e n ts .—

"(1) IN GENERAL.—Except as provided in paragraph (2), 
from the amount appropriated for a fiscal year under section 
8014(d), the Secretary snail pay each local educational agency 
with an approved application an amount equal to one-half 
of the national average per-pupil expenditure multiplied by 
the number of auch children determined under subsection (c) 
for that local educational agency.

“(2) R a ta b l e  r e d u c t io n .—(A) If the amount appropriated 
to cany out this section for erv fiscal year ia insufficient 
to pay the full payment that all eligible local educational agen­
cies are eligible to receive under thia section for such year, 
then the Secretary shall ratably reduce the payments to auch 
agencies for such yeer.

“(5) If additional funds become available for making pay­
ments under paragraph (1) for such fiscal year, payments that 
vert reduced unoer subparrgraph (A) ahall be increased on 
the same basis as such payments were reduced.
“(c ) N o t if ic a t io n  Pr o c e s s .—

“(1) E s t a b l i s h m e n t .— The Secretary shall establish, with 
the Secretary of Defense, a notification process relating to the 
closure of Department of Defense facilities, or ths adjustment 
of personnel levels assigned to such facilities, which i c e y  
substantially affect the student enrollment levels of local edu­
cational agencies which receive or m a y  receive payments under 

• this title.
“(2) Jir'ORj.r.vnON.— Such process shall timely

infonr.atior regarding such closures and such adjustments—  
“(A) by the Secretary of Defense to the Secretary; End 
“(B) by the Secretary to the affected local educational 

agencies.

“SEC. 8007. CONSTRUCTION.
“(a) Pa y m e n t s  A u t h o r i z e d .—From the amount appropriated 

for each fiscal year under section 8014(e), the Secretary shall make, 
psyments to each local educational agency—

“(1) that receives a basic payment under section 8003(b);
and

“(2XA) in which the number of children determined under 
rection G003(aXlXC) constituted at least 60 percent of the 
number of children who were In average daily attendance in 
the schools of such agency during the preceding school year;

“(B) in which the number of children determined under 
subparagraphs (B) and (DXi) of section 8003(cXl) constituted 
at lead 50 percent of the number of children who were in 
average daily attendance in the schools of such agency during 
the school year preceding the achool year for which the deter­
mination is made and in which the agency at any 2 times 
during the four fiscal years preceding the cate of enactment 
of the Improving Ameri'i'i Schools Act of 1994 was denied 
by a vote of the agency's eligible voters a bond referendum 
for the purposes of school construction or renovation;

"(C) that receives assistance under section 8003(0; or



“(D) that receives assistance under section 8006.
“(b) A m o u n t o f  P a y m e n ts .— The amount of a payment to each 

ruch agency/or a fiscal year ahall be equal to—
“(1 ) the amount appropriated un der section 8014(e) for 

auch year; divided by
%2) the number of children determined under section 

6303(aX2) for all local educational agencies described in sub­
section (a), but not Including any children attending a school 
assisted or provided by the Secretary under section 8008 or 
section 10 or the Act of September 23, 1050 (Public Lew 815, 
81st Congress) (as such Act was in effect on the day preceding 
the date of enactment of the Improving America's Schools Act 
of 1994); multiplied by

“(8) the number of ruch children determined for ruch 
agency.
“(c ) USE OF F u n d s .—A n y  local educational agency that receives 

funds under this section snail use such  funds for construction, 
as defined in section 8013(3).

“SEC. BOOS. FACOmES.
“(a) C u r r e n t  F a c i l i t i e s .—From the amount appropriated for 

any fiscal year under aection 8014(f), the Secretary may continue 
to provide assistance for school facilities that were supported by 
the Sicretary under aection 10 of the Act of September 23, 1951 
(Public L a w  815, 91*t Congress) (ta ruch .Act wca in^ effect cn 
the day preceding the date of the enactment of the Improving 
America's Schools Act of 19B4).

“(b) T r a n s f e r  o f  F a c i l i t i e s .—
“(1) In  GENERAL.—The Secretary ahall, as soon as prac­

ticable, transfer to the appropriate local educational agency 
or another appropriate entity all the right, title, and interest 
of ths United’ States in anu u  ;ach facility provided under 
section 10 of the Act of September 23, 1950 (Public Law 815, 
61st Congress), or under section 204 or 310 of the Act of 
September 30, 1950 (Public L a w  874, 81st Congress) (as such 
Acts were in effect on January 1,1958).

“(2) O t h e r  REQUIREMENTS.—A n y  such  transfer shall be 
w ithout charge to such agency or entity, and prior to such 
transfer, the transfer shall be consented to by the local edu­
cational agency or other appropriate entity, and may be made 
on auch terms and conditions as the Secretary deems appro- 
priate to carry out the purposes of this title.

“SEC. tOOS. STATE CONSIDERATION OF PAYMENTS IN PROVIDING 
STATE AID.

“(a) G e n e r a l  P r o h ib i t io n .— Exrept as provided in subsection 
(b), a State m a y  not­

'd) consider payments under this title or under the Act 
of September '30, 1950 (Public L a w  874, 81st Congress) (as 
ruch Act was in effect on the day preceding the date of enact­
ment of the Improving America's Schools Act of 1B94) in deter­
mining for any fiscal year—

“CA) the eligibility of a local educational agency for 
State aid for free public education; or 

“(B) the amount of ruch aid; or 
“(2) make ruch aid available to local educational agencies 

in a manner that results in less State aid to any local edu-
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cational agency that U  eligible for such payment then such 
agency would receive if such agency were not so eligible.
"(b) S tate E q ualization  P l a n s .—

"(I) In GENERAL.—A  State m a y  reduce State aid to a local 
educational agency chai receives a payment under section 001)2 
or 6003(b) (except the sunount calculated in excess of 1J under 
subparagraph (B) of section 6003(aX2)) or under the Act of 
September 30, 1950 (Public L a w  874, 81st Congress) as such 
Act was in effect on the day preceding the date of enactment 
of the Improving America's Schools Act of 1994 (other than 
an increase in payments described In paragraphs (2'(B), (?XC), 
(2XD), or (SXsXii) of aection 8(d) of sucn A d  of September 
30, 1950) for any fiscrJ year if the Secretary determines, and 
certifies undar subsection (cXSXA), that such State has in effed 
a program of State aid that equalizes expenditures for free 
public education among local educational agencies in such 
State.

"(2) C o m p u t a t io n .—
"(A) In  C E N era l.— F o r purposes o f p a rag rap h  (1), -a»

prnffrnm irg«rrfifiarn
e d uca ti orraha gerrri e r* iff in  «that« ecan d fisca l -year-preceding*
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State with the highest such per-pupil expenditures or reve­
nues did not exceed the amount of such per-pupil expendi­
tures made by, or per-pupil revenues available to, the local 
educational agency I d  the State with the lowest such 
expenditures or revenues by more than—

■f- “(i) 25 percent for fisral year 1995, 1996, or ’997;
and

“•<u)20 percentfar. fiscal.ycar.1998 n rJ993 .
“(B) O t h e r  FACTORS.— In making a determination 

under this subsedion, the Secretary shall—
“(I) disregard local educational agencies with per- 

pupil expenditures or revenues above the 95th percent­
ile or below the Eth percentile of auch expenditures 
or revenues in the State; and

“(li) take into account the extant to which a pro­
gram of State aid reflects the additional cost of provid­
ing free public education in particular types of local 
educational agencies, such as those that are geographi­
cally isolated, or to particular types of students, such

i i   ..............

st A binStale's program r=will :ifc*et‘ lhe?,dispI'Hty.
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•(c) P r o c e d u r e s  f o r  R ev iew  or S t a t e  E  q u  a u z a t i o n  'Pl a n s .—
•(1) W r it t e n  n o t i c e .— 

“(A) In c 1BT
 it« T l
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T2) OPPORTUNTTY TO  PRESTO : views.— Before making a 

determination under nbaection (b), the Secretary ahall afford 
the State, and local educational agencies in the State, an oppor­
tunity to preoent their views.

*XS) QUALIFICATION PROCEDURES.—If the Secretary deter­
mines that a program of State aid qualifies under subsection
(b), the Secretary ahall—

“CA) certily the program and so notify the State; and 
“(E) aff ora an opportunity for a hearing, in accordance 

with section 6011(a), to try local educational agcrcy 
adversely affected by such certification.
“(4) NONQUALIFICATION PROCEDURES.—If the Secretary 

determines that s program of State aid does not qualify under 
subsection (b), the Secretary shall—

“(A) so notify the State; and
“(E) afford an opportunity for a hearing, in accordance 

with section 8011(a), to the State, end to ar.y local edu­
cational agency adveriely a/Tected by such determination. 

“(d) T r e a t m e n t  o f  S t a t e  A id.—
“(1) In GENERAL.— If a State has in effect a program of 

State aid for free public education for any fiscal year, which 
is designed to equalise expenditures for free public education 
among the local educational agencies of that State, payments 
under this title or under the Act of September SO, 1950 (Public 
L a w  874, 61st Congress) (as such Act was in effect on the 
day preceding the date of enactment of the Improving America's 
Schools Art of 19P4) for any fiscal year m a y  be taken into 
consideration by such State in determining the relative—

“(A) financial resources available to local educational 
agendas in that State; and

“(B"> finandal need of truth agencies for the provision 
of free public education for children served by such agency, 
excep* that a State m a y  consider as local resources funds 
received under this title or under the Act of September 
80, 1950 (Public L a w  874, 81st Congress) (as such Act 
was in efTect on the day preceding the date of enactment 
of the Improving America's Schools Act of 1994) only in 
proportion to the share that local tax revenues covered 
under a State equalization program are of total local tax 
revenues.
“(2) P r o h i b i t i o n.— A  State m a y  not take into consideration 

payments under this title or under the Art of September 30,



1950 (Public L a w  874, 81st Congress) (aa auch Art war in 
effect on the day preceding the date of enactment of the Improv­
ing America’s Schools Art of 1934) before such State's program 
of State aid has been certified by the Secretary under subsection 
(cXS).
*(e) Remedies f o r  State Violations.—

“(1) Ih GENERAL.— The Secretary or any aggrieved local 
educational agency may, not earlier than 150 days after an 
adverse determination by the Secretary against a State for 
violation of rubsectiona (a) or (dX2) or for failure to carry 
out an assurance under subsection (bXSXB), and if an adminis­
trative proceeding has not been concluded within such time, 
bring an action in a United States district court against such 
State for such violations or failure.

*(2) IMMUNITY.— A  State ahall not be immune under the 
11th amendment to the Constitut'on of the United States from 
an action described in paragraph (1).

*i3) REUEF.— T he co u rt aha ll g ra n t such  re lie f  as th e  co u rt 
d e te rm in es  is ap p ro p ria te .

“EEC. 8010. FEDERAL ADMINISTRATION.
“(a) P a y m e n t s  in  W h o l e  D o l l a r  A m o u n t s .—The Secretary 

shall round any payments under this title to the nearest whole 
dollar amount

"(b) O TH ER  Agencies.— Each Federal agency administering 
Federal property on which children reside, and each agency prin­
cipally responsible for an activity that Eiay occasion assistance 
under this title, shall, to the m a x i m u m  extent practicable, comply 
with requts-s of the Secretary for information ihc Secretary m a y  
require to cany out this title.

•(c) S p e c i a l  P.u l e s .—
“(1) C e r t a in  c h i l d r e n  e l i g i b l e  u n d e r  s u b s e c t io n  (a) 

o r  (b) o f  s e c t io n  s o f  p u b l i c  l a w  E l—B7<.—Notwithstanding 
any other provision of lew, for any fiscal year before fiscal 
year 1995, the Secretary shall treat r.s eligible under subsection 
(a) or (b) of section 8 of the Act of September 80, 1950 (Public 
L a w  874, Blst Congress) (as auch subsection was in effect 
on the day preceding the date of enactment of the Improving 
America's Schools Act of 1994), and shall forgive the obligation 
of a local educational agency to repay any amounts that such 
agency received under auch section for such fiscal year based 
on, any child who would be eligible under such subsections 
except that such child does not meet the requirements of sub­
section (aXIXB) or (bX2XB), respectively, of such section 3, 
if ruch child meets the requirements cf paragraph (3) of thia 
subsection.

“(2) C e r ta in  c h i l d r e n  e l i g ib l e  u n d e r  s u b p a r a g r a p h s  
(a ) a n d  (GXii) OF SECTION 8003(aXl).—(A) The Secretary shall 
treat as eligible under subparagraph (A) of aection 8003(a)(1) 
any child who would be eligible under auch subparagraph except 
that the Federal property on which the child rtsioes or on 
which the child's parent Is employed is not in the same State 
in which the child attends school, if such child meets the 
requirements of paragraph (3) of this subsection.

•(B) The Eecretaiy shall t re a t  as eligible u nd er su b p ara ­
graph  (G) of section 8003(a)(1) any  child who would be eligible 
un der such subparagraph  except th a t  such child dots not m eet
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the requirements of clause (ii) of such subparagraph, if such 
child meets tha requirements of paragraph (8) of this sub­
section.

“(8) R e q u ir e m e n t s .—A ch ild  m ee ts  th e  requ irem ents o f 
th is  p a ra g ra p h  if—

(A) auch child reside*—
"(i) in a State adjacent to the Stata in which the 

local educational agency serving the school such child 
attends ia located; or

*(il) with a parent employed on Federal property 
in a State adjacent to the State in which such agency 
is located;
"(B) the schools o f such agency are within a more 

reasonable commuting distance o f such child’s home than 
the schools o f the local educational agency that serves 
the school attendance area where such child resides;

•(C) attending the schooL; of the local educational 
agency that serves the school attendance urea where such 
child resides will impose a substantial hardship on such 
child;

“(D) the State in which such child attends school pro­
vides funds for the education of such child on the same 
basis as all other public school children in the State, unless 
otherwise permitted under section 5(dX2) jf the Act of 
September 80, 1950 (Public L a w  874, 61st Crtngrear) (as 
such section was in effect on the day preceding P--? date 
of enactment of the- Improving America's Schools Act of 
1994) or section 8009(b) of this title; and

“(E) such agency received a payment for fiscal year 
19D4 under aection 8003(b) (or such section's predecessor 
authority) on behalf of children described In paragraph 
(2).

“SEC. 801X. ADMINISTRATIVE HEARINGS AND JUDICIAL REVIEW.
“(a) A d m in is t r a t iv e  H e a r in g s .— A  local educational agency 

and a State that is adversely affected by any action of tne Secretary 
under this title or under the Act of September 30, 1950 (Pubiic 
Law 874, 81st Congress) (as such Act was in effect, on the day 
preceding the date of enactment of the Improving America’s Schools 
Act of 1994) shall be entitled to a hearing on such action in Lhe 
same manner as if such agency were a person under chapter 5 
of title 5, United States Code.

“(b) J u d icial  Rev ie w  o r  S ec r e t a r ia l  A c tio n .—
“(1) In  g e n e r a l .— A  local educational agency or a State 

aggrieved by the Secretary's final decision following an agency 
proceeding under suhnecti'm (a) may, within 50 dtys after 
receiving notice of such decision, file with the Unitea States 
court of appeals for the circuit in which such agency or State 
is located a petition for review of that action. The clerk of 
the court shall promptly transmit a copy of the petition to 
the Secretary. The Secretary shall then file in the court the 
record of the proceedings on which the Secretary’s action waa 
based, as provided in section 2112 of title 28, United States 
Code.

“(2) F in d in g s  o r  FACT.—T h e  findings of fact by the S e c­
retary, i f  support’ d by substantial evidence, shall be conclusive, 
but the court, for good cause shown, may remand the case
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to the Secretary to take further evidence. The Secretary m a y  
thereupon make new or modified findings of fact anc m a y  
modify the Sscrtuiry'a previous action, and shall file in the 
court the record of the further proceedings. Such new or modi­
fied findings of fact ahall likewise be conclusive if supported 
by substantial evidence.

“(8) R e v i e w .— rhe court shall have exclusive jurisdiction 
to affirm the action of the Secretary or to set It aside, in 
whole or in part. Tha judgment of the court shall be subject 
to review by the Supreme Court of the United States upon 
certiorari or certification as provided in aection 1254 of title 
28, United States Code.

■SEC. MIX. FORGIVENESS O F OVERPAYMENTS.
“Notwithstanding any other provision of law, the Secretary 

m a y  forgive the obligation of a local educational agency to repay, 
in whole or in part, the amount of any overpayment received under 
this title, cr under the Act of September 80. 1350 (Public .Law 
874, 81st Congress) cr the Act of September 23, 1950 (Public L a w  
815,8ist Congress) (as auch Acts were in effect cn the day preceding 
the date of enactment of the Improving America’s Schools Art 
of 1994), if the Secretary determines that the overpayment waa 
made as a result of an error made by—

“(1) the Secretary, or
“(2) the local educational agency and repayment of the 

full amount of the overpayment will result Id  an undue financial 
hardship on the agency and serioucly harm the agency's edu­
cational program.

“EEC. 3013. DEFINITIONS.
“For purposes of this title:

(1) ARMED FORCES.— The- term 'Armed Forces’ means the 
Army, Navy, Air Force, and Marine Corps.

(2) A v e r a g e  p e r -p u p i l  e x p e n d i t u r e .—The term ‘average 
per-pupil expenditure’means—

“(A) the aggregate current expenditures of all local 
educational agencies in the Slate; divided by

“(B) the total number of children in average daily 
attendance for w h o m  such agencies provided free public 
education.
“(3) CONS'sE-.'.CTION,— The term 'construction' means—

“(A) the preparation of drawings and specifications for 
school facilities;

“(B) erecting, building, acquiring, altering, remodeling, 
repairing, or extending school facilities;

“(C) inspecting and supervising the construjiion of 
achool facilities; and

“(D) debt service for such activities.
“(4) CURRENT e x p e n d i tu r e s .— The teim 'current expendi­

tures’ means expenditures for free public education, including 
expenditures for administration, instruction, attendance ana 
health services, pupil transportation services, operation and 
maintenance of plant, fixed charges, and net expenditures to 
cover deficits for food services ana student body activities, 
but does not include expenditures for community services, cap­
ital outlry, and debt aervice, or any expenditures mede from 
funds awarded under part A  of title I and title VI. The deter­
mination of whether an expenditure for the replacement of
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equipment ia considered a current expenditure or a capital 
outlay ahall be determined in accordance with generally 
accepted accounting principles as determined by the State. 

• *‘(6) F e d e r a l  p r o p e r t y .’—
“(A) In  g e n e r a l .— Except ts prcrideJ in subpara­

graphs (B) through (F), the term TederaJ property1 means 
real property that i* cot .vubject to texation Dy any State 
or any political subdivision of a State due to Federal agree­
ment, law, or policy, and thiut is—

*(i) owned by the YJnlted States or leased by the 
United States from another entity;

“(iiXI) held in trust by the United States for 
individual Indians or Indian tiibes;

“(II) held by individual Indians or Indian tribes 
subject to restrictions on alieastion imposed by the 
United States;

•(III) conveyed at any time under the Alaska 
Native Claims Settlement Art to a Native individual, 
Native group, or village or regional corporation;

“(Iv) public land owned Dy this United States that 
is designated for the sole use and benefit of individual 
Indians or Indian tribes; or

“(V) used for low-rent housing, m  described in 
paragraph (10), that ia located on land described in 
aubtfause (I), (II), (III), or (IV) of this clause cu 
land that met one of those descriDtions ir ~\i uistely 
before such property's use for such housing;

“(iiiXI) part of a low-rent houkng project aiisisted 
under the United States .Housing Act o f  1037; or

“(II) used to provide housing for homeless children 
at closed military installations purruant to section 501 
of the Stewart 3. McKinney Homeless Assistance Act; 
or

“(iv) owned by a foreign government or by an inter­
national organization.
‘ (B) S c h o o ls  p r o v id in g  f l i g h t  t r a in i n g  t o  m em bers 

OF AIR FORCE.— The term Tederal property1 includes, 60 
long as not subject to taxation by any State or any political 
subdivision of a State, and whether or not that tax exemp­
tion is due to Federal agreement, law, or policy, any school 
providing flight training to members of the Air Force under 
contract with the Air Force at an airport owned by a 
State or political subdivision of a State.

“(C) NON-FEDERAL EASEMENTS, LEASES, LICENSES, PER­
MITS, IMPROVEMENTS, AND CERTAIN OTHER REAL PROP­
ERTY.—The term "Federal pi-operty' includes, whether or 
not subject to taxation by a State or a political subdivision 
of a State—

“(i) any non-Federal easement, lease, license, per­
mit, or other such interest in Federal property se otncr- 
wise described in this psragraph, but not including 
any non-Federal fee-simple interest;

“(ii) any improvement on Federal property ar 
otherwise described in this paragraph; and

“(iii) real property that, immediately before its sale 
or transfer to a non-Federal party, was owned by the 
United States and otherwise qualified as Federal prop­
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erty described in this paragraph, but only for one year 
beyond the end of the fiscal year of ruch sale or 
transfer.
“(D ) CERTAIN POSTAL SERVICE PROPERTY AND PIPELINES 

AND UTILITY LINES.— Notwithstanding any other provision 
of thia paragraph, the tenn Tederal property does sot 
include—

“(i) any rail property under the jurisdiction of 
the United Statu Postal Service that is used primarily 
for the provision of postal services; or 

"(li) pipelines and utility lines.
•(E) P r o p e r t y  v t t h  r e s p e c t  t o  w h ic h  s t a t e  o r  l o c a l

TAX REVENUES MAT NOT BZ EXPENDED, ALLOCATED, OR 
AVAILABLE PCR FREE PUBLIC EDUCATION.—Notwithstanding 
any other provision of this paragraph, Tederal property 
does not include any property on which children 1-exioe 
that is otherwise described in this paragraph if—

"(i) no tax revenues of the State or of any political 
subdivision of the State m a y  be expended for the free 
public education of children who reside on that Federal 
property; or

“(ii) no tax revenues of the State are allocated 
or available for the free public education of such 
children.
“(F) P r o p e r t y  l o c a t e d  in  t h e  s t a t e  o f  o k ia h o m a

OWNED BY INDIAN HOUSING AUTHORITY ?OR LOW-INCOME 
HOUSING.— The term Tederal property' includes any real 
property located in the State of Oklahoma that—

TI) ia owned by an Indian bousing authority and 
used for low-income housing (including housing 
assisted under the mutual help ownership opportunity 
program under asction 202 of the United States Hou s­
ing Act of 1937); und 

“(ii) at any time—
"(I) was designated by treaty as tribal land;

or
“(II) satisfied the definition of Federal property 

under aection 403(1XA) of the Act of September 
80, 1950 (Public L a w  674, 81st Congress) (as such 
Act waa in lifTect on the day preceding the date 
of enactment, of the Improving America’s Schools 
Act of 1934).

“(6) F r e e  p u b l ic  e d u c a t io n .— The term Tree public edu­
cation’ means education that is provided—

"(A) at public expense, under public supervision and 
direction, and without tuition charge; and

“(B) as elementary or secondary education, as deter­
mined under State law, except that, notwithstanding State 
law, auch term—

“(i) includes preschool education; and 
“(li) does not include any education provided 

beyond grade 12.
“(7) In d ia n  l a n d s .— The term ‘Indian lands’ means any 

Federal property described in paragraph (5)(AXli) or (EXF). 
“(8) L o c a l  c o n t r i b u t i o n  p e r c e n ta g e .—

“(A) In GENERAL.— The term local contribucion percent­
age’ means the percentage of current expenditures in the
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State derived from local and intermediate sources, aui 
reported to and verified by the National Center for E d u­
cation Statistic*.

"(B) H aw a ii a n d  d i s t r i c t  o f  C o lu m b ia .—Notwith- 
at'inding subparagraph (A), the local contribution percent­
age for Hawaii and for the District of Columbia ahali be 
the average local contribution percentage for all State*. 
“(£•) L o c a l  e d u c a t i o n a l  a g e n c y .—

*TA) In g e n e r a l .— Except a* provided in subparagraph
(B), the term‘local educational agency*—

“(i) means a board of education or other legally 
constituted local achool authority having administra­
tive control and direction of free public education in 
a county, township, independent achool district, or 
other school district; end

“(ii) includes any State p.gency that directly oper­
ates and maintains facilities for providing free public 
education.
“(B) EXCEPTION.— The term local educational agency* 

does not include any agency or school authority that the 
Secretary determines on a case-by-case basis—

“(i) was constituted or reconstituted primarily for 
the purpons of receiving assistance unaer this title 
or the Act of September SO, 1950 (Public Law 674, 
81st Congress) (os auch Act was in effect on the day 
preceding the date of enactment of the Improving 
America’s Schools Act of 1994) or increasing the 
amount of nuch assistance; or

“(ii) is not constituted or reconstituted for legiti­
mate educational purposes.

“(10) L ow -r e n t  h o u s in g .—Th e  term  low -ren t housing* 
m eans housing located on property  th a t  is described in p a ra ­
graph (EXAXiii).

“( l l )  R e v e n u e  d e r iv e d  f r o m  l o c a l  s o u r c e s .—The te rm  
‘revenue derived from local sources’means—

"(A) revenue produced within the boundaries of a local 
educational agency and available to such agency for auch 
agency’s use; or

“(B) funds collected by another governmental unit, but 
distributed back to a local educational agency in the same 
proportion as such funds were collected as a local revenue 
iiource.
"(12) SCHOOL FACILITIES.— The term 'school facilities’ 

includes—
“(A) classrooms and related facilities; and 
“(E) equipment, machinery, and utilities necessary cr 

appropriate for school purposes.

“SEC. 8014. AUTHORIZATION OF APPROPRIATIONS.
“(a) P a y m e n ts  f o r  F e d e r a l  A c q u is i t io n  o f  R e a l  P r o p e r ty .— 

For the purpose of making payments under section 8002, there 
are authorized to be appropriated $16,750,000 for fiscal year 1995 
and such sums as may be necessary for each of the four succeeding 
fiscal year*.

“(h) B a s ic  P a y m e n ts ; P a y m e n ts  f o r  H e a v i ly  Im p a c te d  L o c a l  
E d u c a t i o n a l  A g en c ie s ,—For the purpose of making payments 
under subsections (b) and (0 of section 8003, there are authorized
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to be appropriated $775,000,000 for fiscal year 1995 and auch 
rum* as m a y  be r.ecesrtry for each of the four succeeding fiscal 
years, of which 6 peresr-i ahall bs available, until expended, for 
each ruch fiscal year to carry out section 8003(0.

“(c) P a y m e n ts  roR C h i l d r e n  W ith  DiEADrLrnri— For th e  pur-

Ek  of making payment! under aection 8003(d), there are autncir- 
id to be appropriated $45,000,000 for fucal year 1995 and such 

rums aa m a y  be nccesaary for each of the four succeeding fiscal 
year*.

“(d) P a y m e n ts  f o r  I n c r e a s e s  in  M i l i t a r y  C h i ld re n .—For 
the purpose if making payments under aection 8006, there are 
authorized to be appropriated $2,000,000 for fucal year 1995 and 
auch auma as m a y  be necessary for each of the four succeeding 
fiscal years.

"(e) C o n s t r u c t io n .—For the purpose of carrying out section 
8007, there are authorized to be appropriated $25,000,000 for fiscal 
year 1995 and such runs as m a y  be necessary for each of the 
four succeeding fiscal years.

“(f) F a c i l i t i e s  M a in te n a n c e .— For the purpose of carrying out 
section £008, there are authorized to be appropriated $2,000,000 
for fiscal year 1995 and such sums as m a y  be necessary for each 
of the four succeeding fiscal years.

VriTLE IX-INDIAN, NATIVE HAWA^N, 
VAND ALASKA NATIVE EDUCATION

\  ‘T A R T  A—IN D IA N  EDUCATION
•"oEC. SlOrnNDINCS, /

“The CotgTsss finds t h a t— /
“(1) fee Federal Government hps a special responsibility 

to ensure Yhp.t educational programs for all American Indian 
and Alaska Native children and adtilts—

"(A) ate based on high-guality, internationally competi­
tive contenKstandards ana atudent performance standards 
and build orN Indian culture and tne Indian community;

"(B) axsisN local educational agencies, Indian tribes, 
and other entities and individuals in providing Indian stu­
dents the opportunity to achieve such standards; and

f pecial educational and culturally related 
American Indian and Alaska Native

of enactment of the initial Indian Edu- 
level 6f involvement of Indian parents 
lopment\and implementation • of edu- 
afiect such parents and their children 
illy, and scirads ahouiii continue u> fos-

lum ber or Indian teachers, edministra- 
fessors has increased since 1972, teacher 
not recruiting, trmning, or retraining 
IndiEn individuals aXeaucaLors to meet 
ndian student population in elementary, 

•cw-.iuiii/, iiMuuuu, adult, and higher educatioh:
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to be appropriated $775,000,000 for fiscal year 1995 and auch 
aum« aa m a y  be. r.eceartry for each of the lour succeeding fiscal 
years, of which 6 percent ahall be available, until trpenoed, for 
each auch used year to carry cut section 8003(0.

“(c) P a y m e n t s  f o r  C h i l d r e n  W ith D isadiLrrrri.— For the pur-

Ese of making payment* under aection 8003(d), there art autnor- 
id to be appropriated $46,000,000 for fucal year 1995 and «uch 

sum* as m a y  be necessary for each of the four succeeding fiscal 
years.

“(d) P a y m e n ts  f o r  I n c r e a s e s  in  M i l i t a r y  C h i ld r e n .—For 
the purpose cf making payments under section 8006, there are 
authorised to be appropriated $2,000,000 for fiscal year 1095 and 
auch sums aa n m y  be necessary for each of the four succeeding 
fiscal years.

“(c) C o n s t r u c t io n .—For the purpose of carrying out section 
8007, there art authorised to be appropriated $25,000,000 for fiscal 
year 1995 and such cuns at m a y  be necessary for each of the 
four succeeding fiscal years.

“(0  F a c i l i t i e s  M a in te n a n c e .— For the purpose of carrying out 
section 8008, there are authorised to be appropriated 52,000,000 
for fiscal year 1995 and auch sum* as m a y  be necessary for each 
of the four succeeding fiscal years.

V n iL E  IX—INDIAN, NATIVE HAWA^N, 
VAND ALASKA NATIVE EDUCATION

\  ‘T A R T  A—IN D IA N  EDUCATION
*oEC. JIOLt-TNDD^GS. /

T h e  Coi-.gress finds that—  /
“(1) the Federal Government hps a special responsibility 

to ensure that educational programs for all American Indian 
and Alaska Native children and atKilts—

“(A) ate based on high-guality, internationally competi­
tive contenrvstandards ana student performance standards 
and build ons Indian culture and tne Indian community;

“(B) assisNlocal educational agencies, Indian tribes, 
and other entiliiu and individuals in providing Indian stu­
dents the opportunity to achieve such standards; and

f pecia] educational and culturally related 
American Indian and Alaska Native

of enactment of the initial Indian Edu- 
level of Involvement of Indian parents 
lopment\and implementation-of edu- 
aJTect suet) parenu and their children 
lily, and achool* ahouid continue 10 fos-

lumber of Indi&o teachers, administra- 
fessors has incrreated since 1972, teacher 
not recruiting, training, or retraining 
Indian individuals atNeaucators to meet 
ndian student population In elementary, 

•cu'.iuu;, n/uiuunu, «dult, and higher educatioh:
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CTP n  CTP

® f M S M
D E P A R T M E N T  O F  E D U C A T IO N

W A L T E R  J . H IC K E L , G O V E R N O R

GOLDBELT PLACE
601 WEST 10TH STREET. SUITE 200
JUNEAU. ALASKA 99901-1894

MEMORANDUM NUMBER 95-09

All^rtiesjpjer^sted in the regulations of the Department of Education 
J^rTy^ra^Commissioner of Education 

DATE August 10 , 1994

TO:
FROM:
SUBJECT: pupi! transportation

Attached is a Notice of Proposed Changes in  the Regulations of the Department of 
Education and material being proposed as regulation. The department is opening a 
period of public comment on these proposals. Additional copies of the proposed 
regulations are available from the Office of the Commissioner, Department of 
Education, Attn: Regulations Review, 801 West Tenth St., Suite 200, Juneau, Alaska 
99801-1894.

Written responses m ust be received prior to 4:30 p.m. on September 20, 1994, and 
should be sent to the Commissionei of Education, Attn: Regulations Review, 801 West 
Tenth St., Suite 200, Juneau, Alaska 99801-1894. At any regularly scheduled meeting 
following th a t date, the State Board of Education will either adopt these or other 
proposals dealing with the same subject without further notice or may decide to take no 
action on them.

DISTRIBUTION 
All Superintendents 
All Public Schools 
News Media 
Department of Law 
Legislative Affairs
NEA/Alaska, Juneau, Fairbanks, Anchorage 
Alaska Association of School Administrators 
Alaska Association of Elementary Principals 
Alaska Association of Secondary Principals 
Association of Alaska School Boards 
AJaska Federation of Teachers 
Legislators
District School Board Presidents 
State Board of Education Members 
House HESS 
Senate HESS
Staff, Administrative Regulation Review Committee 
Staff, Administrative Journal 
Commissioners, Executive Branch Departm ents 
Public Libraries

Attachments: Notice of Proposed Changes
Proposed Regulations
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NOTICE OF PROPOSED CHANGES 
IN THE REGULATIONS OF THE STATE BOARD OF EDUCATION

Notice is given that the State Board of Education, under the authority of AS 14.07.020 
and AS 14.07.060, proposes to adopt regulations in Title 4 of the Alaska Administrative 
Code, dealing with pupil transportation.

(1 ) 4 AAC 27.015 is proposed to be adopted to set guidelines for provi ding 
transportation for private school students on public school buses.

Notice is also given that persons interested may present written statements or 
argum ents relevant to the proposed action by writing to Commissioner’s Office, Atin: 
Regulations Review, 801 West 10th Street, Suite 200, Juneau, Alaska, 9S801-1894, so 
that they are received no later than 4:30 p.m. on September 20, 1994.

Persons with disabilities who need a special modification in order to comment on the 
prorosed regulations should contact M ark Kissel at 465-2821 no later than 10 days 
before the close of the public comment period.

It is estimated tha t this action will require increased appropriations as follows:

Education at the above address.

The State Board of Education, after the deadline stated above, will either adopt these or

FY 1995, $ 574,200; FY 96, $ 594,300; FY 97, $ 615,100; FY 98, $ 636,600.

Copies of the proposed regulations may be obtained by writing to the Commissioner of

other proposals dealing with the same subjec - - - Qr ^ g ^ g  j ^ g
no action on them.

DAT™
Harry G a n W  
Eciucation Administrator



Register , 1994 EDUCATION

4  A A C  2 7  is  a m e n d e d  b y  a d d in g  a n e w  s e c tio n  to  re a d :

4  AAC 2 7 .0 1 5 . TRANSPORTATION OF NONPUBLIC SCHOOL STUDENTS, (a) A 
d is tr ic t  sh a ll tra n sp o r t  n o n p u b lic  sc h o o l s tu d e n ts  in  a c c o rd a n c e  w ith  A S  1 4 .0 9 .02 0 .

(b ) T o  b e  e lig ib le  fo r  tra n sp o rta tio n  to  a  n o n p u b lic  sc h o o l, a  s tu d en t m u s t  liv e  th e  

r e q u ir e d  d is ta n c e  f ro m  th e  n o n p u b lic  s c h o o l a s  se t o u t  a t  4  A A C  2 7 .0 1 0 , o r  a lo n g  a d e s ig n a te d  

h a z a rd o u s  ro u te  as se t o u t  in  4  A A C  2 7 .0 3 5 , in  a d d itio n  to  the o th e r  re q u ire m e n ts  o f  A S  

1 4 .0 9 .0 2 0 .

(c ) W h e re  n o t in c o n s is te n t w ith  A S  1 4 .0 9 .0 2 0 , th e  re g u la tio n s  tha t a p p ly  to  th e  

t ra n s p o r ta t io n  o f  p u b lic  sc h o o l s tu d en ts  a ls o  a p p ly  to  th e  tra n sp o rta tio n  o f  n o n p u b lic  sc h o o l 

s tu d e n ts , in c lu d in g  4  A A C  2 7 .0 1 0  (e s ta b lish m e n t o f  re g u la r  ro u te s )  a n d  4 A A C  2 7 .0 6 0  

( re im b u rs e m e n t  to  d is tr ic ts ) .

(d ) A  n o n p u b lic  sc h o o l s tu d e n t is  e l ig ib le  fo r  tra n sp o rta tio n  o n ly  i f  th e  s tu d e n t l iv e s  

w ith in  a  d is ta n c e  th a t is e q u a l to  o r  le ss  th a n  th e  f a r th e s t  d is ta n c e  a  p u b lic  sc h o o l s tu d e n t is  b used  

by  th a t  d is tr ic t .

(e ) In  A S  1 4 .0 9 .0 2 0 , "n o n p u b lic  s c h o o ls  th a t a re  a d m in is te re d  in c o m p lia n c e  w ith  s ta te  

law " m e a n s  n o n -e x e m p t sc h o o ls  tha t m e e t th e  re q u ire m e n ts  o f  A S  1 4 .4 5 .0 3 0  a n d  e x e m p t sch o o l

m e e t th e  re q u ire m e n ts  o f  A S 1 4 .4 5 .1 0 0 -1 4 .4 5 -1 3 0 . fE ff. /  /  : R e g i s t e r  )

A u th o r i ty :  A S 1 4 .0 7 .0 3 0

A S  1 4 .0 7 .0 6 0  

A S  1 4 .0 9 .0 2 0

-1-



FISCAL NOTE
A laska Departm ent of Education 
Subject: Student Transportation
Citation: 4 AAC 27.015
Program Category:

Estim ated appropriation required in thousands of dollars:
FY 95 FY 96 FY 97 FY 98

100 Personnel Services

200 Travel

300 Contracti iral

400 Commodities

500 Equipm ent

600 Land and Structures

700 G rants, Claims, etc. 574.2 594.3 615.1 636.6
Total 574.2 594.3 615.1 636.6

Funding in thousands of dollars:
General Fund 574.2 594.3 615.1 636.6

Federal Funds

O ther

Total 574.2 594.3 615.1 636.6

Positions:
Perm anent Full-Time

Part-Tim e/Seasonal

Total No. of Staff Months

/  (
/ I L   W  , I v - /• (

D ate:-/--re.; r Cl , ( / / . ,  / • P rep a red  b y f ......z j 1 - '-j • .»■ „ l-. -
I / i ' ' /  H a rry  (Gamble/■ Harry Gamble

Education Administrator 
465-2800



ADDITIONAL REGULATIONS NOTICE INFORMATION
A S  44 .62 .190(d)

Alaska Department of Education 

Subject: pupil transportation

Citation: 4 AAC 27.015

Reason for Proposed Action: Development of program standards 

Program Category and BRU:

Cost of implementation to DOE and available funding (in thousands of dollars)

Cost Initial Year (FY 95) Subsequent Years

General Funds 574.2 +3.5%
Federal Funds -0- -0-

Other Funds (specify) -0- -0-

Contact: Harry Gamble, Education Administrator, 801 W. 10 th Street,
Juneau AK 99801-1894; (907) 465-2800

Origin of Proposed A dion: Staff of DOE

Prepared by: Harry Gamble
Education Administrator 
465-2800



NON-PUBLIC PUPIL TRANSPORTATION
January 23, 1995

Following are estimated costs per district for transporting non-public students in FY96. 
Estimates were provided by the districts listed.

These estimates include current non-public student ridership as well as potential 
ridership based on criteria established by the 1/25/94 court decision in Ten Eyck v. 
Dept, of Education. In that decision, the court upheld the constitutionality of AS
14.09.020 and ruled that non-public students are eligible to ride public school buses in 
districts that provide transportation to public school students. Non-public school 
students may be transported up to the maximum distance which the district transports a 
public student.

Currently, Fairbanks transports the most non-public students on 8 essentially dedicated 
school buses (the district has indicated that if non-public busing were to end, that only 5 
buses could be eliminated). The other districts listed above transport fewer than 50 
non-public students each and incorporate those riders into existing routes.

Anchorage, Mat-Su and Kenai School Districts currently transport only a handful of non­
public students, but it is in these districts that the greatest potential exists for substantial 
increases in ridership, costs and conflicts to occur. The majority of the state's non­
public school students are located within these districts' boundaries. While few non­
public school students currently utilize the transportation authorized by AS 14.09.020, 
the potential exists for costs to increase to, and exceed, the estimates provided above 
by the districts. Anchorage is also concerned about the potential conflict of transporting 
non-public school students while denying transportation of its alternative school 
students and students who elect to attend a school other than their assigned 
attendance center.

The Alaska Civil Liberties Union Foundation (ACLUF) has voiced concern and 
opposition to the concept of using public funds to provide transportation for non-public 
school students. The ACLUF has threatened to sue the state over this issue. Copies 
of correspondence submitted by the ACLUF, school districts and legislators in response 
to a request for public comment on regulations proposed to interpret AS 14.09.020 are 
available from the department.

Anchorage
Fairbanks, current annual cost
Fairbanks, potential additional
Kenai Peninsula
Kodiak
Ketchikan
Mat-Su
Total

$3,000,000 - $5,000,000 
321,740 
201,085 

Not Available
87,386 
43,000 
450.000 - 500.000

$4,103,211 -$6,153,211



MEMORANDUM
To: S tate  Board of Education

From: Commissioner's Office

Date: September 22, 1994 

Action Item 95-27

■ I S S U E
• The Board is being asked to ad o p t guidelines for providing transportation for private 

school students on public school buses.

■ B A C K G R O U N D
• This proposal comes as a  re su lt of last fall’s lawsuit on transporting private school 

students on public school b u ses .

• The departm ent estim ates th a t  private school busing will cost the sta te  $574,000 in 
FY 95 and increase by 3.5 pe rcen t annually.

• The Board opened a period of public comment on this proposal a t its A ugust 1-3 
meeting. The public com m ent period ended September 20. Letters of public com­
m ent fo lk r' this memo.

• The proposed regulation follows th is memo, as does a memo to school districts 
regarding the transportation of public school students.

• In this memo, the departm ent asked sch  j o I districts to report the increased costs 
relative to the transportation  of private school students.

• In the meantime, the departm en t will take the request for more funds to the 
legislature. The legislative forum  will determine w hether to expand pupil 
transportation.

■ OPTIONS
• Adopt the regulation as proposed

• Amend the proposal

• Take no action

■ ADMINISTRATION'S R E C O M M E N D A T I O N

M otion: 1 move to table proposed regulation 4 AAC 27.015, which in terprets AS 
14.09.020, the law that provides for transporting private school s tuden ts  on public 
school buses.



D E P A R T M E N T  O F  E D U C A T IO N
G O L D E E L 7  P L A C E

cJ j WEST 101r: 5TP.EET. SU !
JUKE A U. A LA S r\A 9530 7-7£9-

O F F I C E  O F  T H E  C O M M I S S I O N E R
(9 0 7 1465-2800  

F A X  (907 ) 46 5 -4 1 5 6

N U M B E R E D  M E M O R A N D U M  9 5 -1 2

T O :  S u p e r in te n d e n ts

F R O M :

D A T E :  'S e p te m b e r  8, 199 4

S U B J E C T :  B u s in g  o f  P r iv a te  S c h o o l S tu d e n t s

lit * ** * * * * * * * * *  * * * ** ******* ****** * » * * *  * * * * * * *  * * ** >rc * * * ******* * * * * *  * * *

W i th  s c h o o l  s ta r t in g  a ro u n d  the  sta te , th e  D e p a r t m e n t  o f  E d u c a tio n  h a s  b e e n  re c e iv in g  in q u i r ie s  
c o n c e r n in g  th e  b u s in g  o f  p r iv a te  sch o o l s tu d e n t s .  D r a f t  re g u la tio n s  d is tr ib u te d  u n d e r  n u m b e r e d  
m e m o r a n d u m  9 5 -0 9 , a re  c u r re n tly  o u t f o r  p u b l i c  c o m m e n t  T h e  d e a d lin e  fo r  s u b m ittin g  
c o m m e n ts  to  th e  d e p a r tm e n t  is  S e p te m b e r  2 0 .

A t  th is  t im e , th e  d e p a r tm e n t  h as  tak en  th e  f o l l o w i n g  p o s itio n  on  the  is s u e  o f  p u b lic  s c h o o l 
d is t r ic t s  t r a n s p o r t in g  p r iv a te  sc h o o l s tu d e n ts :

1. D is t r ic ts  m a y  c o n tin u e  e x is tin g  ro u te s  s e r v in g  p r iv a te  sc h o o ls  i f  th e  ro u te s  w e re  in c lu d e d  in  
th e  d is tr ic t 's  t ra n sp o r ta t io n  b u d g e t p r o je c t io n  a n d  the  s tu d e n ts  w e re  in c lu d e d  in  p re v io u s  
t ra n s p o r ta t io n  s tu d e n t co u n ts .

2 . P r iv a te  s c h o o l  s tu d e n ts  re q u e s tin g  t r a n s p o r ta t io n  fo r  the f ir s t  tim e  m a y  b e  in c lu d e d  as 
in c id e n ta l  r id e r s  on  e x is tin g  ro u te s  o n  a  s p a c e  a v a ila b le  b as is . P ic k  u p  a n d  d ro p  o f f  t im e s  
a n d  lo c a t io n s  a re  a t  th e  d is c re tio n  o f  th e  d is t r i c t .

S'. I f  c u r r e n t  a p p ro v e d  b u se s  h av e  e x is t in g  c a p a c i ty  to su p p o rt n e w  p r iv a te  s c h o o l  s tu d e n ts , w ith  
n o  in c r e a s e d  c o s t  to  th e  s ta te , d is tr ic ts  m a y  p r o v id e  tha t a d d itio n a l  s e rv ic e , th ro u g h  ro u te  
e x te n s io n s ,  ro u te  re v is io n s , or e s ta b l i s h m e n t  o f  n e w  ro u te s .

4 . F o r  th e  c u r r e n t  s c h o o l y e a r , the  d e p a r tm e n t  w i l l  n o t a p p ro v e  a d d itio n a l  r e im b u r s e m e n t  f o r  
th e  p u r p o s e  o f  tra n sp o r tin g  p r iv a te  s c h o o l  s tu d e n ts ,  p r io r  to  a le g is la t iv e  a p p ro p r ia t io n . I f  a 
p r iv a te  s c h o o l s tu d e n t  t ra n sp o r ta tio n  r e q u e s t  is  re c e iv e d  by  a s c h o o l d is tr ic t  th a t  w o u ld  r e s u l t  
in  a d d i t io n a l  ro u te s , a d d itio n a l b u se s , o r  o th e r  in c re a se d  co s t, th e  s c h o o l  d is t r ic t  s h o u id



r.kENAI PENINSULA BOROUGH SCHOOL DISTRICT

September?. 1994

State Schoor Board of Education 
Office of the Commissioner

{ (  S P  ! 2 1 9 9 4

801 W. 10th St., Suite200 u u '---------------
Juneau, AK 99801-1894 ---------------------

Subject: Proposed Pupil Transportation Regulations

Dear State School Board Members:

After reading the proposed pupil transportation regulations, i nave some serious 
concerns that \ feel the State Board needs to consider before any action is taken.

The issue of provfding transportation for private schools is something that the 
state can do or not do, but for the state board to ask public school districts to 
adTninister transportation programs for. private schools is certainly not defensible. 
Ffeel that these regulations will have an adverse effect onthe operations of our 
district and the State.

There are many unanswered questions as I have asked myself the 'what if" 
questions. Will the additional dollars required to provide these services be 
guaranteed by the Department of Education or the legislature? Who will 
determine the start and stop times of the private schools served? What happens 
when private schools are in session and the public schools are not? These are 
Just a few of the questions that come to mind, and I will mention others more 
specifically as I address the proposed regulation changes

4AAC27.015 (b) If private school students am- picked up within 1.5 miles of their 
school, who is going to pay for the hazardous busing proration, and who will 
determine the qualifications for designating the area as hazardous? Who will be 
responsible for the collection of such adjustments and submittal to the 
department?

4AAC27.015 (c) Will the public or private school determine the routing for 
schools; and will school district policy or private school policy prevail in 
determining routes? An example might be j u t  district policy that provides 
transportation only on city and state maintained roads; a private school may 
either be located on or want to provide transportation on borough roads. Would 
our district then be expected to deny transportation services to public school 
students on borough maintained roads as per our district policy, while at the 
same time providing that service to private school students as per their policy?
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N U M B E R E D

TO:

FROM:

D A T E :  'S e p te m b e r  8 ,1 9 9 4  

S U B J E C T :  B u s in g  o f  P r iv a te  S c h o o l S tu d e n t s

*  *  *  * * * * * *  *  *  *  *  *  *  *  *  *  *  * * *  * * * *  i f  *  * *  *  *  * * * *  * *  I * * * * * * * * * *  * * * * * * * * * * *  * * * * * * *  *  tk  M *  >;t ajc

W ith  s c h o o l  s ta r r in g  a ro u n d  th e  sta te , th e  D e p a r t m e n t  o f  E d u c a tio n  h a s  b e e n  r e c e iv in g  in q u ir ie s  
c o n c e r n in g  th e  b u s in g  o f  p r iv a te  sch o o l s tu d e n t s .  D r a f t  r e g u la tio n s  d is tr ib u te d  u n d e r  n u m b e r e d  
m e m o r a n d u m  9 5 -0 9 , a re  c u r re n tly  o u t f o r  p u b l i c  c o m m e n t.  T h e  d e a d lin e  fo r  su b m ittin g  
c o m m e n ts  to  th e  d e p a r tm e n t  is  S e p te m b e r  2 0 .

A t  th is  t im e , th e  d e p a r tm e n t  h as tak en  th e  f o l l o w i n g  p o s itio n  o n  the  i s s u e  o f  p u b lic  s c h o o l 
d is tr ic ts  t r a n s p o r t in g  p r iv a te  sc h o o l s tu d e n ts :

1. D is t r i c ts  m a y  c o n tin u e  e x is tin g  ro u te s  s e r v in g  p r iv a te  sc h o o ls  i f  th e  ro u te s  w e re  in c lu d e d  in  
th e  d is t r ic t 's  t ra n s p o r ta t io n  b u d g e t p r o je c t io n  a n d  the  s tu d e n ts  w e re  in c lu d e d  in  p re v io u s  
t r a n s p o r ta t io n  s tu d e n t  c o u n ts .

2 . P r iv a t e  s c h o o l  s tu d e n ts  re q u e s tin g  t r a n s p o r t a t io n  fo r  the f i r s t  tim e  m a y  be in c lu d e d  as 
in c id e n ta l  r id e r s  on  e x is tin g  ro u te s  o n  a  s ;  a c e  a v a ila b le  b a s is . P ic k  u p  a n d  d ro p  o f f  t im e s  
a n d  lo c a t io n s  a re  a t  th e  d is c re tio n  o f  th e  d is t r i c t .

31 I f  c u r r e n t  a p p ro v e d  b u se s  h av e  e x is t in g  c a p a c i t y  to  s u p p o r t n e w  p r iv a te  s c h o o l s tu d e n ts , w ith  
n o  in c r e a s e d  c o s t  to  the  s ta te , d is tr ic ts  m a y  p r o v id e  tha t a d d itio n a l  s e ’v ic e , th ro u g h  r o u te  
e x te n s io n s ,  r o u te  re v is io n s , o r e s ta b l i s h m e n t  o f  n e w  ro u te s .

4 . F o r  th e  c u r r e n t  s c h o o l y e a r , the  d e p a r tm e n t  w i l l  n o t a p p ro v e  a d d i t io n a l  re im b u rs e m e n t  f o r  
th e  p u rp o s e  o f  t ra n s p o r tin g  p r iv a te  s c h o o l  s tu d e n t s ,  p r io r  to  a le g is la t iv e  a p p ro p r ia t io n . I f  a  
p r iv a te  s c h o o l s tu d e n t  t ra n s p o r ta t io n  r e q u e s t  i s  re c e iv e d  by  a s c h o o l  d is tr ic t  th a t  w o u ld  r e s u l t  
in  a d d i t io n a l  r o u te s , a d d itio n a l  b u s e s , o r  o th e r  in c re a se d  c o s t, th e  s c h o o l  d is t r ic t  s h o u ld

DEPARTMENT OF EDUCATION
OFFICE OF THE COMMISSIONER

g o i g s = l 7  p l a c e

SOI WEST 101riSTREET. SU,'7~.
JUNEAU, ALs*Sn>* 7•

(9 0 7 )4 6 5 -2 8 0 0  
F A X  (907) 4 6 5 -4 1 5 6

M E M O R A N D U M  9 5 -1 2

S u p e r in te n d e n ts -
T ra n s B o r ta r io m C o o td in a to rs

Je rry  C o v e y ,T b m r m s s io n e r



N u m b e r e d  M e m o ra n d u m  9 5 -1 2  
S u p e r in te n d e n ts  and  T ra n s p o r ta t io n  C o o rd in a to r s  
S e p te m b e r  £, 1 9 9 4  
P a g e  2  o f  2

d e te rm in e  th e  m o s t  c o s t  e ffe c t iv e  m e th o d  o f  h o n o r in g  th e  t ra n s p o r ta t io n  r e q u e s t ,  a n d  s u b m i t  
th e  c o s t  d a ta  to  th e  d e p a r tm e n t 's  p u p i l  t r a n s p o r ta t io n  p ro g ra m  a d m in is t r a to r .  T h e  d e p a r tm e n t  
w i l l  th e n  in c lu d e  th e  p ro je c te d  a d d i t io n a l  c o s ts  in  a  F Y 9 5  s u p p le m e n ta l  r e q u e s t  a n d  in  i t 's  
F Y 9 6  b u d g e t  r e q u e s t  to  th e  le g is la tu r e .

5 . I f  th e  d e p a r tm e n t  r e c e iv e s  a  s e p a ra te  a p p ro p r ia t io n ,  p u rs u a n t  to  A S  1 4 .0 9 .0 2 0 , th e n  
a d d i t io n a l  c o s ts  f o r  t ra n s p o r tin g  p r iv a te  s c h o o l  s tu d en ts  c a n  be  a p p ro v e d * fo r  F Y 9 5  and  
s u b s e q u e n t  y e a rs .

U n t i l  r e g u la t io n s  a re  a d o p te d , s c h o o l d is t r i c t s  s h o u ld  fo llo w  th e se  g u id e lin e s  w h e n  a p p ro a c h e d  
b y  p a re n ts  o r  o r a a n iz a t io n s  r e q u e s t in g  t r a n s p o r ta t io n  se rv ic e s  fo r  th e ir  p r iv a te  s c h o o l  s tu d e n ts .



KENAI PENINSULA BOROUGH SCHOOL DISTRICT

B01 W. 10th St., Suite200
Juneau, AK 99801-1894-----------------------------------------------------------------------------

Subject: Proposed Pupil Transportation Regulations 

Dear State School Board Members:

After reading the proposed pupil transportation regulations, I 'have some serious 
concerns that \ feel the State Board needs to consider before any action is taken.

The issue of providing transportation for private schools is something that the 
state can do or not do, but for the state board to ask public school districts to 
administer transportation programs for private schools is certainly not defensible. 
Reel that these regulations will have an adverse effect onlhe operations of our 
district and the State.

There are many unanswered questions as I have asked myself the "what if" 
questions. Will the additional dollars required to provide these services be 
guaranteed by the Department of Education or the legislature? Who will 
determine the start and siop times of ine private schools served? What happens 
when private schools are in session and the public schools are not? These are 
just a few of the questions that come to mind, and I will mention others more 
specifically as I address the proposed regulation changes

4AAC27.015 (b) If private school students are picked up within 1.5 miles of their 
school, who is going to pay for the hazardous busing proration, and who will 
determine the qualifications for designating the area as hazardous? Who will be 
responsible for the collection of such adjustments and submittal to the 
department?

4AAC27.015 (c) Will the public or private school determine the routing for 
schools; and will school district policy or private school policy prevail in 
determining routes? An example migh. be our district policy that provides 
transportation only on city and state maintained roads; a private school may 
either be located on or want to provide transportation on borough roads. Would 
our district then be expected to deny transportation services to public school 
students on borough maintained roads as per our district policy, while at the 
same time providing that service to private school students as per their policy?

September 7, 1994

State School Board of Education 
Office of the Commissioner



4AAC27.015 (a) This portion of the new reguiaiion will require that we operate a 
transportation contract for each private school. The longest route on the Kenai 
Peninsula is approximately 45 miles. This means that we would have to provide 
transportation within 45 miles of every private school. If this is the case, we 
would probably be adding more buses to our routes than the department is 
anticipating, or paying parents directly for transporting their students to private 
schools. 1 seriously question the constitutionality of such action.

I have been an administrator on the Kenai Peninsula for the last 15 years, and if I 
wanted to be an administrator in a private school I would have applied for such a 
position. I feel the board needs to consider all of the unintended consequences 
of their actions. If the board, and the state want to provide transportation for 
private schools, fund it separately and do not put the public schools in the middle. 
We have enough programs and regulations to administer without adding mors. 
We really do not want to administer private school programs nor should we be 
told to do so.

I urge you to fully consider the ramifications of all the proposed regulation 
changes. We will comply with whatever we are ultimately directed to do, but will 
do so with the intent to be part of the solution, not part of the problem.

cc: Commissioner Jerry Covey
Duane Guiley, Department of Finance 
Senator Suzanne Little 
Senator Judy Salo 
Representative Gail Phillips 
Representative Gary Davis 
Representative Mike Navarre

John K. Dahlgrem, Associate Superintendent 
Planning, Operations and Technology
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S a int J o h n’s Community School .■ — . — - ■ - ■ - ■ ■ , ■ ■ ■ — - 1
18940 Mona.siery Drive, Eagle River, AK 99577 

Admin is tra tor: Barbara Parker 
Phone: (907) 696-3920

j,\ SEP I 2(994
J* I

September 6, 1994

Department 'of Education 
Commission a a.
Regulations Review 
801 West Tenth St.
Suite 200
Juneau, Alaska 99801-1894 

Dear Sirs:

In regards to proposed regulation 4 AAC 27.015, I feel I must comment. 
The idea of providing public school buses to private schools may seem 
appealing, but does not make good economic sense. The added expense 
and administrative burden are not justified. Buses are -available for 
occasional use, on a lease basis, and this is sufficient for now.

Sincerely,

rbara Parker 
.ministrator

Reo. Ed Willis
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Jerry  Covey, Commissioner of Education ___
Attn: Regulation Review 
D epartm ent of Education 
801 W 10th Street, Suite 200 
Juneau, AK 99801-1894

Dear Commissioner Covey:

I would like to voice m3* opposition to the adoption of regulations which would 
provide private school transportation at a rubstantial cost to the state.

It is absurd to even consider this expenditure when we have been unable to increase 
the U nit Value for basic funding in our public schools. The effects of inflation over 
the la s t decade have seriously eroded the purchasing power of the $61,000 basic 
unit. Surely this is a higher priority than  funding private school transportation.

Loc: J districts seem to have mutually satisfactory arrangements with private 
schools. A state m andate to provide more extensive services potentially violates 
Alaska's constitution and, it jeopardizes positive local interaction between private 
and public schools.

I am hopeful the proposed amendments to 4 ACC 27.015 will not be adopted.

Sincerely,

^ - rA'
JndithTC. Salo 
/i l>v L

cc: Stovvell Johnstone, Chairman State Board of Education
Bob Chriscal, Superintendent ASD 
Dr. Walter Bromenenschehkel, Superintendent KPSD 
Claudia Douglas, President NEA Alaska 
Carl Rose, AASB
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September 16, 1994

The Honorable Jerry Covey.
Commissioner of Education 
801 West 10th Street, Suite 200 
Juneau, Alaska 99S01-1S94

Dear Jerry:

In response to your Memorandum Number 95-09, regarding pupil 
transportation, and spedhcally the Notice of Proposed Changes in the 
Resruiations of the Department of Education, I do wish to comment

I am in opposition to the proposed 4 AAC 27.015, which would set guidelines
for the transportation of private school students on public school buses. I
question the validity of using state funds for transporting private school
students. In light of the serious decline in state revenues, I feel it is prudent
that we keen our shoulder to the wheel in  meeting the basic responsibiiides
the state has to carrv out our educational eoals.* w

My staff contacted Tam Cook, and subsequently, Michael Ford, Legislative 
Counsel, for information and history on this issue. In my review of w hat was 
provided to me by Mr. Ford, I feel there perhaps needs to be further 
examination into the Fairbanks Superior Court decision, and the Supreme 
Court’s assertion that AS 14.M9.020 is, it found, unconstitutional. It would 
seem that the Department of Education would have pursued questioning this 
finding.



I w ould recommend that the 3oard of Education not adopt any new 
regulations regarding this matter. This may well be an issue that the 
legislature needs to address. . '

Please do not hesitate to contact my office if you have any further questions of 
m e.

cc: State Board of Education
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Septem ber 15, 1994 * '

The Honorable Jerry Covey 
Com m issioner of Education 
801 W est 10th Street, Suite 200 
Juneau, AK 99801-1894

D ear Mr.

I am writing in response to the State Hoard of Education's norice of 
proposed" regulations dealing with pupil transportation. Specifically, I am 
opposed to the proposed 4 AAC 27.015, which would set guidelines for 
Eansponation of privare-school students on public-school buses.

My m ain reason for opposing this prcposal is the estimated fiscal'im pact. 
In tim es o f declining resources, we simply can not adopt regulations that 
codify expenses that do not meet the State’s core educational mission. My 
staff contacted Mr. Harry Gamble in your office to find out the history of 
this issue. W hile I am aware that State law dating from 1972 sets out that 
transportation be provided'by the State to privare-school students. I am 
unsure if the Fairbanks Superior Court's decision upholding that law last 
sum m er was in line with the Supreme Court's prior ruling that an 
antecedent law. was unconstitutional. I wonder why the Departm ent of 
Education did not seek fo pursue its assertion that AS 14.09.020 is, in fact, 
unconstitutional. Perhaps the Legislature needs to revisit this issue.

Pending a more final resolution of debate over providing State-funded 
transportation to private-school students, I strongly urge you to recom ­
mend to the Board of Education that no new regulations dealing with the 
issue be adopted. Even if some monies are expended on such transporta­
tion between now' and h e  uoint of final resolution. I think it will be best to

a z
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CORRECTION
THE FOLLOWING DOCUMENT(S) 
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SeDtember 15, 1994

T h e  Honorable Terry Co v e y  

Commissioner of Education 

801 W e s t  10th Street, Suite 200 

Juneau, A K  99801-1894

Dear M n j S o v e y :

I a m  writing in response to the State Board of Education's notice of 

proposed regulations dealing with pupil transportation. Specifically, I a m  

opposed to the proposed 4 A A C  27.015, which would set guidelines for 

transportation of private-school students on public-school buses.

M y  m a i n  reason for opposing this prcposal is the estimated fiscal'impact. 

In times of declining resources, w e  simply can not adopt regulations that 

codify expenses that do not meet the State's core educational mission. M y  

staff contacted Mr. Harry G a m b l e  in your office to find out the history of 

this issue. While I a m  aware hat State law dating from 1972 sets out that 

transportation be provided'by the State to private-school students. I a m  

unsure if the Fairbanks Superior Court's decision upholding that law last 

s u m m e r  was in line with the Supr e m e  Court's prior ruling that an 

antecedent law; w a s  unconstitutional. I wonder w h y  the Department of 

Education did not seek to pursue its assert hat A S  14.09.020 is, in fact, 

unconstitutional. Perhaps he Legislature needs to revisit this issue.

Pending a m o r e  final resolution of the debate over providing State-funded 

transportation to private-school students, I strongly urge you to r e c o m­

m e n d  to the Board of Education that no n e w  regulations dealing with the 

issue be adopted. E v e n  if some monies are expended on such transporta­

tion between n o w  ana the ooint of final resolution. I think it will be best to



Pace two, Jerry Covev, SeDtembsr 15, 199^-.

hold, off on sanctioning in regulation a practice that m a y  not pioperly 

belong in statute.

Thank, y o u  for considering m y  c o m m e n t s  on this matter. Please don t hesi­

tate to contact m y  office if you require any m o r e  information from me.

Cynthia D. T o o h e y  

Representative

CC: State Board of Education



Mr. Jerry C o vey 
Commissioner of Education 
Alaska D e p a r t m e n t  of Education 
801 W. 10th Street, Suite 200 
Juneau, A K  99801-1894

SUBJECT: P r o p o s e d  Pupil Transportation Regulations
P e r t a i n i n g  to Private School Transportation

Dear C o m m i s s i o n e r  Covey:

The D i s t r i c t  has reviewed the regulations proposed b y  the 
Alaska D e p a r t m e n t  of Education on August 10, Memorandum 95-09, 
which w o u l d  address the transportation of private school 
students. The proposed regulations require districts to assume 
responsibility for the transportation of non-public, private 
school s t u d e n t s .

Currently, and historically, very few private school 
students have been transported to or from school on district 
school buses. At this time, three (3) to five (5) students are 
transported on a Talkeetna Elementary bus to a private school 
located n e a r  the district school. We are not aware of any 
private school students receiving transportation on district 
buses any w h e r e  else in the district.

U s i n g  the proposed regulations as a guide and the little 
information that the district has of the private schools now 
operating w i t h i n  the school district, we explored the various 
means jy w h i c h  the district could provide transportation to 
students attending private schools within its b o u n d a r i e s .

Almost 95% of the district's 11, 900 students e n r o l l e d  in the 
district's 19 schools are located in the Mat-Su valley "core" 
area. All seven (7) of the private schools listed in the phone 
book are also located in the valley core area. A c c o r d i n g  to 
information from six (5) of the seven \7) schools, combined 
enrollment is less than 600 students. None of these 6"©"0 students 
are trans ported to school cn district school buses.


