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Missing Parcels

Category

Missing parcel value as of 
Sept. 8,1994

Missing parcel value after 
technical corrections

Total MRTLS Fee Estate $ 33,216,898.00 $ 26,808,593.00
TPP Oil and Gas Estate $ 1,138,476.00 $ 466,045.00
AG tracts not in good standing 
Oil and Gas Estate Only $ 630,986.00 $

Muni ent. and < FMV sales 
Mineral and Oil and Gas Estates $ 5,594,895.00 $ 20,288,006.00
Beluga Unleased Fee Estate $ 26,011,003.00 $ 26,011,003.00
Healy Unleased Fee Estate $ 13,253,812.00 $ 13,253,812.00
Long term Leases Fee Estate $ 58,240.00 $
Mat Valley Moose Range Mineral 
and Coal Estates $ 199,329.00 $ 199,329.00
Uncontested PSLs Fee Estate $ 6,337,241.00 $ 7,780,744.00

$  8 6 , 4 4 0 , 8 8 0 . 0 0 $  9 4 , 8 0 7 , 5 3 2 . 0 0

Page 1

9/25/94 
3:10 PM 
MP.XLS



0 9 / 2 5 / 1 9 9 4  1 5 : 4 5  9 0 7 - 5 6 3 - 4 5 8 8 GLa D_CO C ONSULTING PAGE >01 >

/ W / / T
A N C H O R A G E  A L L IA N C E  f o r  t h e  N C N T A L L Y  IL L

P.O. BOX 243302 
ANCHORAGE. AK 99524-3302

September 23, 1994

Dear Alaskan Senators and Representatives:

The Board of D irectors  of the ANCHORAGE ALLIANCE fo r  the 
MENTALLY ILL urge tha t you incorporate the changes to the Mental Health 
Lands T rust se tt lem en t as recommended by a tto rneys G otts te in  and 
Walker. Only w i th  those changes can the se tt le m en t be an acceptable 
replacement fa r  the orig ina l mental health lands t ru s t  as set up by the 
Federal Government.

As an advocacy group and as fa m ily  members of the m en ta lly  i l l  we 
are concerned w i th  the needs of the bene fic ia r ies  We do not feel tha t the 
Governor's proposed se tt lem en t was developed w i th  the orig ina l 
bene fic ia r ies  in mind. I t  seems ra the r to have been developed to s a t is fy  
the lawyers o f the " in tervenors" and to s a t is fy  those who need c le a r  t i t l e  
to land which has been under a cloud since th is  la w su it  began in 1982.

Please, as 1994 Alaskan leg is la to rs , take th is  opportunity to correct 
a wrong done by those le g is la to rs  who a ttem pted to abolish the t ru s t  in 
1978. Moke th is  a se tt lem en t which can be acceptable to those fo r  whom 
the t ru s t  was o r ig in a l ly  developed, the m en ta lly  i l l  of Alaska. Incorporate 
the changes as proposed by attorneys J im  G otts te in  and David Walker.

Sincerely,

Gladys Mfeacock 
President
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D e a r  S e n a t o r *  a n d  R e p r e s e n t a t i v e s !

T h e  F a i r b a n k s  A l l i a n c e  f o r  t h e  M e n t a l l y  111  u r g e s  y o u  t o  n o t  t o  
m e r e l y  r u b b e r  c t a m p  t h e  g o v e r n o r ' s  b i l l  b u t  t o  m a k e  t h e  c h a n g e s  
r e c o m m e n d e d  b y  a t t o r n e y s  G o t t s t e i n  a n d  W a l k e r .  Aa F r e d  P r a t t  
s a y s  i n  h i s  e x c e l l e n t  c o l u m n  i n  t o d a y ' s  F a i r b a n k s  D a i l y  
N e w s m i n e r ,  t h i s  l e g i s l a t i o n  w a s  b a s i c a l l y  w r i t t e n  b y  t h e  
g o v e r n o r ' s  p e o p l e  a n d  t h e  i n t e r v a l . o r s .  M o s t  o f  t h e  m e n t a l l y  i l l  
c i t i z e n s  o f  A l a s k a .  t h e i r  f a m i l i e s  a n d  a d v o c a t e s  f e e l  t h a t  t h i s  
s e t t l e m e n t  d o e 's  n o t  r e p l a c e  t h e  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  
t r u s t  a d e q u a t e l y .  I t  i s  b a s i c a l l y  a  d e a l  f o r  t h e  i n t c r v e n o r s  a n d  
t h *  s t a t e  g o v e r n m e n t .

As  a n  a d v o c a c y  g r o u p ,  we a r c  c o n c e r n e d  w i t h  t h e  n e e d s  o f  t h e  
b e n e f i c l a r i e s .  T h e  c u r r e n t  s e t t l e m e n t  a n d  t h e  c h a n g e s  
r e c o m m e n d e d  b y  t h e  g o v e r n o r  a r e  s t i l l  n o t  a d e q u a te . I.f you w i l l  
m a k e  t h e  c h a n g e s  r e c o m m e n d e d  b y  G o t t s t e i n  a n d  W a l k e r ,  m o s t  
b e n e f i c i a r y  g r o u p s  w i l l  a c c e p t  t h e  d e a l ,  o t h e r w i s e  we owe  i t  t o  
t h e  b e n e f i c i a r i e s  t o  g o  b a c k  t o  t h e  t a b l e ,  I  am e n c l o s i n g  a  c o p y  
o f  F r e d  P r a t t ' s  c o l u m n  a s  ho  e x p r e s s e s  F A M I ' s  p o s i t i o n  v e r y  w e l l .

T h i s  t r u s t  w a s  g i v e n  t o  p e o p l e  w i t h  m e n t a l  i l l n e s s  b y  t h e  F e d e r a l  
G o v e r n m e n t .  T h e y  h a v e  a r i g h t  t o  h a v e  i t  a d e q u a t e l y  
r e c o n s t i t u t e d .  A l e g i s l a t u r e  t o o k  i t  a w a y  a n d  y o u  h a v e  a n  
o p p o r t u n i t y  t o  r e s t o r e  i t .  I f  t h e  c h a n g e s  p r o p o s e d  b y  W a l k e r  a n d  
G o t t s t e i n  a r e  m a d e ,  FAMI w i l l  r e c o m m e n d  t o  i t s  m e m b e r s  a n d  o t h e r  
r e g i o n a l  a l l i a n c e s  , t h a t  t h i s  s e t t l e m e n t  b e  a c c e p t e d .

I u r g e  y o u  t o  s p e n d  t h e s e  t h r e e  d a y s  w o r k i n g  f o r  y o u r  m e n t a l l y  
i l l  c o n s t i t u e n t s .

S i n c e r e l V *

J e a n e t t e  B r a s t o  
P r e s i d e n t

O u r  n e w  n u m b e r  i s .  4 5 6 - 4 7 0 4
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F a i r b a n k s  Dai ly News- Mi ne r ,  F r i d a y ,  S e p t e m b e r  23, 1994

Coal leasers, contract finality 
still issues for special session

The Legislature meets to take up 
the Mental Health Trust issue Mon­
day, The big question is: how far 
will they go?

The governor called the special 
session to change th ree  specific 
things in the settlement act tha t the 
Legislature passed last May.

The current settlement proposal 
is m ore  the governor 's  than the 
L egis la ture’s since it was worked 
out between the governor's  people 
and two of the four attorneys rep re ­
senting the trus t’s beneficiaries. It 
was presented to the Legislature at 
the end of the session and passed 
without a lot of tinkering by that 
body. The problems that surfaced 
during court briefs and hearings 
this su m m e r  could kill the pact.

The Legis la ture  will doubtless 
pass the governor’s proposals, but 
they a re  free to add to them. With 
m a jo r  g ro u p s  of p la in t if fs  still 
opposing the settlement, the Legisl­
a ture  might decide to sweeten the 
pot a little and bring them on line.

If the Legislature just  rubber- 
s ta m p s  the governo r’s proposed 
am endm ents , the settlement might 
well still die in court this winter.

The opposition to the settlement 
comes from two lawyers for the ori­
g inal plaintiffs who brought the 
c lass  action case in L982, David 
W alker of Juneau  and J im  Gott­
stein of Anchorage. As long as these I 
people and the various groups deal­
ing with mental illness in our sta te  
oppose the se tt lem ent, it 's  very  
much in question.

H icke l’s people negotia ted  the 
s e t t l e m e n t  p r im a r i ly  with two 
attorneys who represent " interve- 
nors" in the case, alcoholics and 
others outside a strict meaning of 
the t e r m ' ‘mentally ill” that want to 
be r cognized as beneficiaries of 
the ti ast as well.

Gov. W a l te r  H ie k e l 's  peo p le  
negotiated the settlement with the 
in tervenors  ra ther  than the core 
group of beneficiaries. In speeding 
through this process before the end 
of the regular  legislative session, 
they made a few errors.

They offered land northeast of 
Salcha that the state won’t own any 
time soon, and they offered money 
from a source whore there  isn 't

The opposition to the settlement comes from 
two lawyers for the; original plaintiffs who brought 
the class action case in 1982, David Walker of 
Juneau and Jim Gottstein of Anchorage. As long 
as these people and the various groups dealing 
with mental illness in our state oppose the settle­
ment, it's very much in question.

Fred
Pratt

enough money. They also put a 
s tr ic t  Dec. 15 deadline on having 
the court accept the settlem ent, 
with a possible extension of only 45 
days.

In a way, th ey  p a in ted  th e m ­
selves into a corner. If the court r e ­
jec ts  the settlem ent as unfair to the 
plaintiffs, as it might in its current 
form, they would have only the first 
month of a new Legislature to fix 
the problems.

Hiekel’s special session solves 
this problem, but the basic fairness 
of the deal remains an issue. The 
plaintiffs feel they are  getting far 
less than they should to let the state 
off the hook for its illegal attem pt to 
abolish the trust in 1978.

But if the Legislature wants to 
tackle the larger issue, they now 
have  an exact prescription from 
the plaintiffs themselves.

Walker wrote Alaska State Sen­
a te  P re s id e n t  Rick H alford , R- 
Chugiak, Sept. 5 promising he and 
Gottstein would support the settle­
ment if only three more changes 
were made.

The first change they want is to 
have the legislation formally  in­
corporate commitments made ab­
out Hie settlement in court by the 
s t a t e ' s  a t to rn e y s  and offic ia ls .  
P r im ary  among these is an under­

s tanding  tha t  if the Leg is la tu re  
ever amends the settlem ent in the 
future the plaintiffs will have the 
right to re-institute all their current 
legal claims.

This would be a powerful tool for 
the benefit of everyone involved. It 
would enlist the thousands of indi­
viduals, businesses and local gov­
ernments who got trust land on the 
side of the trust to keep the Legisla­
ture from tampering with it again.

Second, Walker wants the origin­
al trust land now in sta te  coal leases 
returned to the trust. Much of this 
land is leased by the Usibelli Coal 
Mine, which bought the leases from 
the D e p a r tm e n t  of N a tu ra l  R e­
sources and understandably wants 
to keep that landlord and the term s 
of those leases it m ade at the time.

But the 1985 A laska  S uprem e  
Court decision in this case ordered 
all original trust land to be returned 
to the trust unless it was “ sold” , 
and the plaintiffs maintain “ sold" 
doesn 't  m ean  “ le a s e d .” W alker 
m a in ta in s  the  on ly  re a so n  the 
leases were not included in the se t­
tlement is because Usibelli lobbied 
to have them removed.

T h ird ,  W a lk e r  an d  G o t ts te in  
want som e c le a re r  language  on 
how the land is surveyed and identi­
fied, and what encum brances exist 
on access and use.

If these three changes a ren 't  in­
cluded, he points out, he can kill the 
settlement by a late appeal of any 
ruling for it at the Dec. 15 deadline.

So will the legislators take a few 
extra days to make these changes, 
or will they just kick the governor's  
deal through as fast as they can?

Fred Pratt,  a f ree- lance  w ri te r  living 
in Fairbanks, is a r e p o r te r  and  lo n g ­
t im e obse rver  of Alaska politics.



R e s o l u t i o n  # _______ - 9 4

A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n

W h e r e a s ,  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  h a s  i d e n t i f i e d  

s e r i o u s  d e f i c i e n c i e s  i n  t h e  c u r r e n t l y  p r o p o s e d  s e t t l e m e n t  o f  t h e  

M e n t a l  H e a l t h  T r u s t  L a n d s  L i t i g a t i o n ,  W e i s s  v .  S t a t e , 4 F A  8 2 - 2 2 0 8  

C i v . ;  a n d

W h e r e a s  a  S p e c i a l  S e s s i o n  o f  t h e  L e g i s l a t u r e  h a s  b e e n  c a l l e d  

s t a r t i n g  S e p t e m b e r  2 6 t h ,  f o r  t h e  e x p r e s s  p u r p o s e  o f  c o r r e c t i n g  

d e f i c i e n c i e s  i n  t h e  p r o p o s e d  s e t t l e m e n t ;  a n d

W h e r e a s  f a i l u r e  t o  a d d r e s s  t h e  d e f i c i e n c i e s  o f  t h e  p r o p o s e d  

s e t t l e m e n t  i d e n t i f i e d  b y  t h e  A s s o c i a t i o n  w i l l  c a u s e  t h e  D e c e m b e r  

1 5 ,  1 9 9 4  d e a d l i n e  t o  b e  m i s s e d  e i t h e r  t h r o u g h  d e n i a l  o f  a p p r o v a l  

b a s e d  u p o n  t h e  o p p o s i t i o n  t o  t h e  p r o p o s e d  s e t t l e m e n t  o r  a p p e a l  

f r o m  a  r u l i n g  g r a n t i n g  a p p r o v a l ,

NOW T H E R E F O R E  B E  I T  R E S O L V E D ,  t h a t  t h e  A l a s k a  M e n t a l  H e a l t h  

A s s o c i a t i o n  u r g e s  t h e  L e g i s l a t u r e  a n d  t h e  A d m i n i s t r a t i o n  t o  

a d d r e s s  t h e  p o i n t s  s e t  f o r t h  i n  D a v i d  W a l k e r ' s  l e t t e r  o f  

S e p t e m b e r  5 ,  1 9 9 4  t o  t h e  s a t i s f a c t i o n  o f  t h e  A s s o c i a t i o n  a n d  V e r n  

W e i s s ;  a n d

B E  I T  F U R T H E R  R E S O L V E D  T H A T  T H E  A l a s k a  M e n t a l  H e a l t h  

A s s o c i a t i o n  u r g e s  a l l  p l a i n t i f f s '  c o u n s e l  t o  o p p o s e  a p p r o v a l  o f  

t h e  p r o p o s e d  s e t t l e m e n t  u n l e s s  t h e s e  c r i t e r i a  a r e  m e t  a n d  t h a t  

t h e y  u s e  a l l  a p p r o p r i a t e  m e a n s  t o  p r o t e c t  t h e  i n t e r e s t s  o f  t h e  

b e n e f i c i a r i e s .

T h e  u n d e r s i g n e d  h e r e b y  c e r t i f i e s  t h a t  t h e  f o r e g o i n g  

r e s o l u t i o n  w a s  a p p r o v e d  b y  t h e  B o a r d  o f  D i r e c t o r s  o f  t h e  A l a s k a  

M e n t a l  H e a l t h  A s s o c i a t i o n  a t  a  m e e t i n g  h e l d  S e p t e m b e r  1 3 ,  1 9 9 4 ,  

d u l y  c a l l e d ,  a t  w h i c h  a  q u o r u m  e x i s t e d  a n d  a c t e d  t h r o u g h o u t .

C E R T I F I C A T I O N

D a t e d :

Secretary

jo/amhc-iEH \ad m in \2 0 1 s tl. re s
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A n c ho rag e  
R esidenc es  for the 
M e n ta lly

I I I ,  Inc. P.O.Box91641,Anchorage,Alaska99S09-1G41
Tel: (807) 277^361

FOR DISTRIBUTION TO ALL LEGISLATORS 

OF HOUSE AND SENATE

September 25, 1994 

Dear Legislator:

This concerns the question of settlement of the Alaska 

Mental Health Trust Land litigation and the special session 

for which you have gathered.

Anchorage Residences for the Mentally 111, known as ARMI 

came into existence as a spin-off of the Alaska Alliance for 

the Mentally 111 (AKAM1), but the views of AKAMI do not 

represent the views of either ARMI or of the Anchorage 

Alliance for the Mentally 111 (AAMI).

Many of you know me as Mike Rose, and, as you know, I have 

testified on v.his subject before committees of the 

legislature on a number of occasions over the past several 

years. I am also a former president of AAMI, and the father 

of a son who suffered 17 years of mental illness.

You have received a letter from the Fairbanks Alliance of 

the Mentally 111 (FAMI) with a copy of a September 23, 1994 

column by Fred Pratt in the Fairbanks News-Miner. Those two 

documents fairly represent the views of ARMI.

Essentially the same views were expressed in the September 5 

letter from Attorney David Walker to the President of the 

Senate, Rick Halford. Thus, it is patently incorrect to 

state that Walker and Jim Gottstein and their clients are 

opposed to settlement. The three amendments they have 

proposed are reasonable, and would assure support of the 

settlement by the great majority, if not all of the 

beneficiaries.

As I am informed and believe, these views of ARMI are shared 

at least by the following:

Anchorage Alliance for^the Mentally 111 

Fairbanks Alliance for the Mentally 111 

Railbelt Alliance for the Mentally 111 

Kenai Alliance for the Mentally 111
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Manilla Allianae for the Mentally 111 
Kodiak Allianae for the Mentally 111 
Iris Alliance for the Mentally 111 (Juneau)

In other words. South Central, Kodiak, Fairbanks, and part 

of Juneau, altogether amounting to somewhere between 60 and 

90 percent of the population of Alaska, and thus a similar 

percentage of the mentally ill, their families and advocates 

in Alaska. That is the group of primary beneficiaries on 

behalf of whom the trust was created and the litigation 

undertaken. Their opposition would weigh heavily on the 

court.

This offer of support by these beneficiaries represents a 

considerable compromise from the former unanimous support by 

all beneficiaries of Senator Duncan's SB 65 of two ysarB ago 

(not Ch.66, but his original bill). The present settlement, 

even with the Gottstein/Walker amendments represents a 

significantly less generous package than Ch.66.

► Please do, for once, put on your trustee hat and do 

something for the beneficiaries rather than just pass 

what the Governor and his AG have handed you.

► Legislative settlements have failed each of four prior 

times.

► The court cannot amend the settlement, it can only 

approve or disapprove, and approval is doubtful if 

settlement is not concurred in by ai substantial number 

of the beneficiaries

Wouldn't it make sense to do a litcle more than the Governor 

asks and assure yourselves of support by these 

beneficiaries?



Resolution

W H E R E A S , the Kenai Alliance for the M entally 111 is a support and advocacy 
group for the families and friends o f  people suffering from mental illness, and

W H E R E A S , HB 201, the states proposed settlem ent for the M ental H ealth Trust 
settlem ent for the M ental Health T rust Lands Litigation, has been signed into law, and

W H E R E A S , HB201 contains language that is unreasonable and punitive with the 
D ecem ber 15,1994 date for final approval (if  approved after 12-15-94 there w ould be no 
5200,000,000., Trust Authority nor program  elem ents), and

W H E R E A S , land selected to reconstitu te the trust w as based on the interests o f  
3rd parties and the state rather than on the interests o f  the beneficiaries, and

W H E R E A S , HB201 fails to com ply with private trust law principles (as has been 
ruled) and fails to manage the trust solely in the interests o f  the beneficiaries (nor even 
substantially in the interests o f  the beneficiaries).

N ow  therefore, BE IT  R E S O L V E D , that the Kenai Alliance for the M entally III 
opposes the acceptance o f  HB201 and urges the removal o f  the sta te  as trustee  to  the 
trust, and

BE IT  F U R T H E R  R E S O L V E D , that the Kenai Alliance fo r the M entally III 
urges all plaintiffs' counsel to  attem pt to ensure that if  H B 20I is accepted  by the court that 
the beneficiaries will get to  keep, through this and future adm inistrations and legislatures, 
w hatever they are granted by this settlem ent.

DATED : 7 ~ Z 6  - ? *  / W t T  ( _ 0 c
Coral Allen President 
K E N A I A L L IA N C E  fo r  the  
M E N T A L L Y  IL L

Kenai Alliance for the Mentally III



r K O D I A . . A L L I A N C E  f o r  t h e  M E N T A L L Y  I L L  

B O X  2 1 9 1  

K o d i a k ,  A l a s k a  9 9 6 I 5  P h o n e  #  4 8 6 - 1 9 3 8

J a n e  1 1 ,  1 9 9 4

A 1  F i n n e s e t h ,  P h . D . ,  P r e s i d e n t  
M e n t a l  H e a l t h  A s s o c i a t i o n  i n  A l a s k a  

4 0 5 0  L a k e  O t i s  P k w y ,  S u i t e  2 0 2  

A n c h o r a g e ,  A l a s k a  9 9 5 0 8

N A MI  R e ;  M e n t a l  H e a l t h  T r u s t  L i t i g a t i o n

D e a r  D r .  F i n n e s e t h ,

I  a m  w r i t i n g  t o  e x p r e s s  K . A . M . I . ’ s  s u p p o r t  f o r  t h e  

M e n t a l  H e a l t h  A s s o c i a t i o n ' s  l o n g - s t a n d i n g  c o m m i t m e n t  a n d  e f f o r t s  

o n  b e h a l f  o f  t h e  b e n e f i c i a r i e s  o f  t h e  M e n t a l  H e a l t h  L a n d  T r u s t .

W e  a l s o  c o m m e n d  y o u r  p e r s o n a l  e f f o r t s  t o  i n v o l v e  t h e  w i d e r  

b e n e f i c i a r y  a n d  m e n t a l  h e a l t h  c o m m u n i t y  i n  t h e  p r o c e s s .

U n l e s s  t h e  i s s u e s  o f  t h e  e x t e n t  a n d  l e g a l i t y  o f  T r u s t  
A u t h o r i t y  c o n t r o l  a r e  d e c i d e d  p o s i t i v e l y  a n d  t h e  T r u s t  A u t h o r i t y  
i s  t o  h a v e  e f f e c t i v e  c o n t r o l  o f  T r u s t  a s s e t s ,  t h e  K o d i a k  A l l i a n c e  
f o r  t h e  M e n t a l l y  1 1 1  o p p o s e s  s u p p o r t  o f  t h e  H R  2 0 1  p r o p o s e d  
s e t t l e m e n t .  I  a l s o  b e l i e v e  t h a t  t h e  i s s u e s  r a i s e d  b y  J i m  G o t t s t e i n  

s u c h  a s  l i a b i l i t y  f o r  H a z a r d o u s  S u b s t a n c e s  m u s t  b e  h a n d l e d  

a d e q u a t e l y  i n  t h e  s e t t l e m e n t  a g r e e m e n t .

K . A . M . I .  h a s  m e t  a n d  p a s s e d  t h e  e n c l o s e d  r e s o l u t i o n .

I f  t h e  s e t t l e m e n t  a g r e e m e n t  d o e s  n o t  a d e q u a t e l y  a d d r e s s  t h e  

c o n c e r n s  e x p r e s s e s  i n  t h e  r e s o l u t i o n ,  K . A . M . I .  u r g e s  t h e  

M e n t a l  H e a l t h  A s s o c i a t i o n  t o  t a k e  w h a t e v e r  s t e p s  a r e  n e c e s s a r y  t o  
o p p o s e  t h e  p r o p o s e d  s e t t l e m e n t  a n d  p r o t e c t  t h e  r i g h t s  o f  t h e  

b e n e f i c i a r i e s .

T h a n k  y o u  a g a i n  f o r  y o u r  e f f o r t s .

J e a n n e  R .  P e s c h i e r  
P r e s  i d e n t
K o d i a k  A l l i a n c e  f o r  t h e  M e n t a l l y  I I :

c c :  J i m  G o c t s c e i n

r a -a
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KODIAK ALLIANC E fo x  th e  MENTALLY I L L

W h e r e a s ,  H B  2 0 1  h a s  p a s s e d  t h e  A l a s k a  L e g i s l a t u r e  a n d  i s  

e x p e c t e d  t o  b e  s i g n e d  i n t o  l a w ,  a n d

W h e r e a s ,  H B  2 0 1  c o n t a i n s  a  d e a d l i n e  o f  D e c e m b e r  1 5 ,  1 9 9 4  f o r  

f i n a l  a p p r o v a l  b y  t h e  c o u r t s  o f  i t s  " s e t t l e m e n t "  p r o v i s i o n s  ( u n l e s s  

e x t e n d e d  f o r  u p  t o  4 5  d a y s  b y  t h e  G o v e r n o r )  o r  e l s e  t h e  p r o v i s i o n s  
o f  H B  2 0 1  t h a t  a t t e m p t  t o  r e m o v e  t h e  l e g a l  b a s i s  f o r  t h e  
b e n e f i c i a r i e s '  c l a i m s  t o  T r u s t  p r o p e r t y  g o  i n t o  e f f e c t ,  a n d

W h e r e a s ,  i t  i s  q u e s t i o n a b l e  w h e t h e r  l e g i s l a t i o n  c a n  r e m o v e  

t h e  b e n e f i c i a r i e s '  c l a i m s  t o  T r u s t  p r o p e r t y ,  a n d

W h e r e a s ,  f i n a l  a p p r o v a l  b y  t h e .  c o u r c s  o f  a  p r o p o s e d  s e t t l e m e n t  

b y  D e c e m b e r  1 5 ,  1 9 9 4  i s  e x t r e m e l y  u n l i k e l y ,  a n d

W h e r e a s ,  s u b s t a n t i a l  q u e s t i o n s  h a v e  b e e n  r a i s e d  a b o u t  t h e  
t e r m s ,  l e g a l i t y  a n d  b e n e f i t  o f  t h e  " s e t t l e m e n t "  p r o v i s i o n s  o f  

H B  2 0 1 ,  a n d

W h e r e a s ,  K . A . M . I .  b e l i e v e s  i t  i s  n o t  r i g h t  t o  s u p p o r t  a  
s e t t l e m e n t  o f  t h e  M e n t a l  H e a l t h  T r u s t  L a n d s  L i t i g a t i o n ,  . W ' e l s e  
v .  S t a t e , 4 F A  8 2 , 2 2 0 8  C i v . ,  u n l e s s  t h e  o v e r - a l l  s e t t l e m e n t  i s  f a i r ,  
t h e  t e r m s  a r e  c l e a r ,  a n d  t h e  b e n e f i t s  a r c  c e r t a i n  t o  be .  r e c e i v e d .

NOW T H E R E F O R E  B E  I T  R E S O L V E D ,  t h a t  K . A . M . I .  o p p o s e s  
a c c e p t a n c e  o f  t h e  H B  2 0 1  " s e t t l e m e n t "  u n l e s s  c l a r i f i c a t i o n s  c a n  b e  

m a d e  i n  t h e  s e t t l e m e n t  a g r e e m e n t  a n ^  a n t i c i p a t e d  c o n s e n t  d e c r e e  
s a t i s f a c t o r y  t o  c o u n s e l  f o r  V e r n  I i s s  a n d  t h e  A l a s k a  M e n t a l  H e a l t h  

A s s o c i a t i o n  w h i c h  f a i r l y  r e c o n s t i t u t e s  t h e  T r u s t ,  i s  e n f o r c e a b l e ,  
a n d  e n s u r e s  t h a t  t h e  T r u s t  A u t h o r i t y  h a s  t h e  p o w e r  C o  e f f e c t i v e l y  

m a n a g e  t h e  T r u s t ,

B E  I T  F U R T H E R  R E S O L V E D ,  t h a t  i n  t h e  e v e n t  a  s e t t l e m e n t  
a g r e e m e n t  a n d  c o n s e n t  d e c r e e  t o  c o u n s e l  f o r  V e r n '  W e i s s '  a n d  C h e  
A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  i s  n o t  n e g o t i a t e d ,  c o u n s e l  f o r  
a l l  p l a i n t i f f s  a r e  u r g e d  t o  u s e  a l l  a p p r o p r i a t e  m e a n s  t o  p r o t e c t  

t h e  i n t e r e s t s  o f  t h e  b e n e f i c i a r i e s .

D A T E D :
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M E N T A L  H E A L T H  CO N SU M ERS OF A LA SK A  
RESO LU TIO N

W HEREAS, HB 201 o f  the  1994 Legislative Session and an associated settlem ent agreem ent have been 
presented to  th e  c o u rt as a proposed  settlement o f the mental health tru st litigation, W eiss v. 
State. 4FA  82-2208 Civ, and

W H ER EA S, M ental H ea lth  C onsum ers o f  Alaska is entirely com posed o f  beneficiaries o f  the T rust who 
have received in -patien t m ental health services o r been in need o f  such services, and

W HEREAS, M ental H ea lth  C onsum ers o f  Alaska has carefully considered the  w ritten  and oral 
presentations m ade by atto rneys supporting and opposing the proposed  settlem ent, and

W HEREAS, the original T ru st g ran t is extremely valuable land that properly  m anaged is likely to 
adequately fund A lask a ’s m ental health program, and

W HEREAS, the T rust land  u nder the  proposed settlem ent is com posed entirely o f  the  less desirable land 
that no one ob jected  to  being in the T ru s t , and

W HEREAS, D N R  m anagem ent o f  the land w ithout the clear direction to  m anage it solely fo r T rust
purposes creates a conflict o f  interest that will inevitably lead to  greatly dim inished retu rn  from  
the Trust Land, and

W HEREAS, the incom e from  the S200 million cash payment does not begin to  m ake up the  difference or 
fund an adequate  m ental health  program , and

W H EREA S, the S ta te  has reserved  the right to unilaterally change the  term s o f  the p roposed  settlem ent, 
and

W HEREAS, the right o f  the  beneficiaries to  be placed in exactly the sam e position  as they are in now  if 
the Legislature exercises its right to unilaterally change the settlem ent is no t sufficiently clear to 
be a  deterrent,

NOW  T H ER EFO R E B E  IT  R E S O L V E D , that M ental H ealth  C onsum ers o f  A laska opposes acceptance 
o f  the currently p roposed  settlem ent o f  the mental health trust litigation, and

BE IT  FU R T H E R  R E S O L V E D , th a t counsel for all plaintiffs are urged to  oppose  approval o f  the
currently p roposed  se ttlem en t and take all appropriate actions to  p ro tec t all o f  the beneficiaries'

ccrtity that the foregoing# resolution was properly adopted by fvferual Health Consumers of Alaska nc itu 
regular board of directors meeting held September 8. 1994 at which a quorum existed and acted
th ro u g h o ut._________

Pay Note 7gn !o u l&o*—*• /
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Resolution 
R A IL S  E LT  A L L IA N C E  C o r th u  M E N T A LLY  I L L

" WHHRBAS, The R ailbelt. Alliance for the Mentally 111 ie an 
organization representing a large number of families and 

■ c o n s u m e r s  of mental health services in the R a i l b a l t  who are 
benefiaiariea of the mental health lands trust, and;

WHEREAS, HB 201', which purports to enact .a gew settlement of 

jtha Mental Health Trust Lands Litigation." :Wej'piri'u. state.

'2208 Civ., has been signed into law, and; ;'

WHEREAS, HB 201. contains a deadline of December IS, 1994 for 
' final. • approval by the. courts of its "settlement* provisions 

(uniiipa. extended for up to 45 days by the .Governor J or else the 
prbvi eiona'• of"HB 201 that attempt to remove -the legal basis for

• /the beneficiaries' cj.ainis to Trust property go .ijito effect/ and; /
* ’ • * *• , • '•

s . . . .

w h e r e a s , it is questionable whether lOgifllatioh can remove 
.the beneficiaries' cl:aims to Trust property,, .and;_ "

WHEREAS, final approval by the courts'of :a-.propOHed 
settlement by Deoember IS, 1994 is extremely unlikely, and;

.; WHEREAS, there are substantial questions-about’ the.-terms, 
'.•.•'legality and..benefit 'of the "settlement^ provisions of HB 201;

.. -. ’. • :: ,/■„ 
’.'•‘ Now Therefore, BE IT RESOLVED, that" the Alliance findis 'the '' 

, aettlement as.currently written is insufficient, and opposes 
acceptance of a HB 201 "aettlement" unless changes are made in 
the ^settlement agreement, satisfactory to .counsel f'pr'Vern Weiss
and the Alaska Mental Health Association, to ensure that- the
settlement fairly reconstitutes the Trust, is enforceable, and 
that the Trust Authority has che power to effectively manage the
Trust; and ‘ *

BE IT FURTHER RESOLVED, that the Alliance urges all 
plaintiffs’ counsel to oppose preliminary approval of the 
proposed settlement and to take appropriate steps to protect- rh* 
rights of the beneficiaries.
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AKAMI
•1050 Lake OsSwlc 103 

Anchorage. Alaska 99508 
“ (9071561-3127 

FAX (907)501-2717

S e p tem b er 19, 1994 
P atrick  E. M u rp h y  

2 4 0 0  D oug las  Hvvy., N o .2 
Ju n e au , A lask a  99801 

9 0 7 -3 6 4 -2 3 7 4

B o a rd  o f  D ire c to rs  
A la sk a  A llia n c e  fo r  the  M e n ta lly  111 
110 W . 15th S te . B 
A n c h o ra g e , A K  9 0 7 -2 7 7 -1 3 0 0

Re: F in d in g s  a n d  R e c o m m e n d a tio n s  o f  th e  A la sk a  A llia n c e  E v a lu a tio n  C o m m ittee  on the 
M e n ta l H e a lth  L an d s  T ru s t  P ro p o se d  S e ttlem e n t.

D e a r B o a rd  o f  D ire c to rs ,

I w a s  a sk e d  b y  y o u  t t  c h a ir  a  c o m m itte e  to  do  a  d e ta ile d  ev a lu a tio n  o f  the 
p ro p o se d  s e tt le m e n t  o f  th e  M en ta l H e a lth  L an d s T ru s t  case . T h e  case  is se t fo r fina l 
ap p ro v a l h e a r in g s  b e fo re  th e  H o n o ra b le  Ju d g e  M ary  G re e n e  b e g in n in g  O c to b e r 24, 1994. 
M y  q u a lif ic a tio n s  fo r  th is  ta sk  as s ta te d  by  the  B o a rd  a t its  m ee tin g  on  S e p tem b er 2, 1994 
w e re  m y  tw e n ty  y e a rs  o f  p ra c tic e  as an  a tto rn ey , m y  p r io r  in v o lv e m e n t as c o -c h a ir  fo r a 
tim e  o f  th e  B e n e f ic ia ry  C o a litio n  G ro u p  th a t w o rk e d  on p a s t s e ttle m e n ts  and  m y personal 
in v o lv e m e n t w ith  m en ta l h e a lth  issu e s  d u e  to  m y  so n 's  12 y e a r  b o u t w ith  m en ta l illness.

T h e  o th e r  m e m b e rs  o f  th e  c o m m itte e  in c lu d e d  D ick  W ilso n  (fo rm e r s ta te -w id e  
m en ta l h e a lth  b o a rd  m e m b e r) , W es T e rw illig e r , an d  T o m  R yan  (all A K A M I B oard  
M e m b e rs) .

A s w e  a ll k n o w  th e  M en ta l H e a lth  T ru s t lan d s  is su e  is an e x tre m e ly  co m p lex  one 
an d  h a s  b e e n  s in c e  th e  1985 A la sk a  S u p re m e  c o u rt 's  d e c is io n  in S ta te  v. W eiss. T h ree  
p r io r  m a jo r  a tte m p ts  w e re  m ad e  a t se ttle m e n t th ro u g h  leg is la tio n , in 1987 (c h a p te r  48), 
1990 ( c h a p te r  2 1 0 ) , a n d  1991 (c h a p te r  66 ). T h e se  se ttle m e n ts  a ll fa iled  b ecau se  o f  the 
c o m p le x ity  c f  th e  is su e s  a n d  th e  m an y  p a it ie s  in v o lv e d ; the  L e g is la tu re , E xecu tive  
b ra n c h , a ll f iv e  b e n e f ic ia ry  g ro u p s , lan d  o w n e rs , b u s in e ss  g ro u p s, an d  en v iro n m en ta l

A L A SK A  A L L IA N C E  F O R  T H E  M ENTALLY ILL ,

"I'mvitUilR film MiiHi, wlfin i/i f, mul Mip/ulri lor llif 
families nj tlw mentally ill"



in te re s ts . T h e  p re s e n t s e tt le m e n t is th e  fo u rth  a tte m p t w h ic h  I w ill call the  H B  201 1994 
s e ttle m e n t fo r  th e  re s t  o f  th is  le tte r.

I h a v e  sp e n t a p p ro x im a te ly  25  h o u rs  re v ie w in g  all th e  c o u rt d o c u m e n ts  p re se n ted  
to  Ju d g e  G re e n e  a t th e  e v id e n tia ry  h e a rin g s  b e tw e e n  Ju ly  12-22 , 1994. I a lso  sp o k e  to  
a tto rn e y  J e f f  J e s s e  an d  A K A M I P re s id e n t Jo h n  M a lo n e  w h o  fa v o r  the  se ttle m e n t as w ell 
as  sp e a k in g  fo r  a lm o s t th re e  h o u rs  w ith  a tto rn e y  D a v id  W a lk e r  a n d  Jim  G o tts te in  w h o  
o p p o se  th e  se ttle m e n t. C o m m is s io n e r  H a rry  N o a h  w a s  n e x t on  m y  list. H e is the  S ta te 's  
lea d  re p re s e n ta tiv e  in th is  c a se . T h e  fo c u s  o f  th is  m e e tin g  w a s  th e  p as t, c u rre n t, an d  
fu tu re  m a n a g e m e n t b y  th e  s ta te  o f  T ru s t  lands. P a r tic u la r ly  th e  fra m ew o rk  o f  the  
m a n a g e m e n t u n d e r  th e  n e w  D N R  T ru s t  U n it a n d  th a t u n it's  re la tio n sh ip  w ith  th e  T ru s t 
A u th o rity  c re a te d  u n d e r  th e  c u rre n t se ttle m en t.

A  b re a k d o w n  o f  th e  p la y e rs  su p p o rtin g  a n d  o p p o s in g  the  H B  201 se ttle m e n t is as 
fo llo w s:

S u p p o rtin g
A la sk a  L e g is la tu re
G o v e rn o r
E x e c u tiv e  B ra n c h
B e n e f ic ia ry  G ro u p s  -
(e x c e p t th o se  in  th e  o p p o s itio n  c o lu m n )
E n v iro n m e n ta l g ro u p s
B u sin ess , c o a l, a n d  o il in te re s ts
L and  o w n e r  g ro u p s

Opposing
A la sk a  M e n ta l H e a lth  A sso c ia tio n

R e p re se n te d  b y  A tto rn e y  G o t ts f  en 
V ern  W e iss  an d  E arl H illik er

R e p re se n te d  b y  A tto rn e y  W alk e r

R a th e r  th a n  t ty  to  su m m a riz e  the  e n tire  n in e  y e a rs  o f  litig a tio n  and  all the  p a rties  
p o s itio n s  in  th is  le tte r , T h e  c o m m itte e  is  g o in g  to  u se  the  fo llo w in g  p ro c e d u re  in  an  e ffo rt 
to  be  an  " h o n e s t  b ro k e r" :

1) P ro v id e  e a c h  A K A M I B o a rd  m e m b e r  a n d  A ff ilia te  P re s id e n t a co p y  o f  Ju d g e  
G re e n e 's  e x c e l le n t  5 8  p a g e  d e c is io n  th a t  se ts  o u t b a c k g ro u n d  an d  h is to ry , a  d e ta ile d  
su m m a ry  o f  th e  p ro p o se d  se ttle m e n t, th e  s ta n d a rd s  fo r  a p p ro v a l o f  a  se ttlem en t, a  d e ta iled  
d isc u ss io n  o f  e a c h  o b je c tio n  to  th e  se ttle m e n t ra is e d  b y  a tto rn e y s  G o tts te in  a n d  W alk er, a 
d isc u ss io n  o f  th e  r isk s  o f  fu tu re  lit ig a tio n  an d  a re v ie w  o f  the  v a lu a tio n  issu es . I f  w e  
w rite  a  le t te r  to  a ll o u r  m e m b e rs  w e  w ill n o t  b e  a b le  to in c lu d e  th e  Ju d g e 's  d e c is io n .

2 ) P ro v id e  e a c h  m e m b e r  the  A u g u s t 10, 1994 p o s itio n  p a p e r  p rep a re d  b y  th o se  
fa v o rin g  th e  s e tt le m e n t a n d  the  A u g u s t 26 , 1994 p o s itio n  p a p e r  p rep a re d  b y  a tto rn ey s  
G o tts te in  a n d  W a lk e r.

I w ill sa y  u p  f ro n t th a t th e  A la sk a  A llia n c e  E v a lu a tio n  C o m m itte e  fav o rs  th e  HB 
201 s e tt le m e n t w ith  th e  q u a lif ic a tio n s  n o te d  b e lo w . W e  b e lie v e  th e  A u g u st 10, 1994



p o s itio n  p a p e r  b y  J e f f  J e sse  to  b e  c lo se r  to  o u r  o w n  p o s itio n  an d  m o re  a c c u ra te ly  re flec ts  
o u r  v iew  o f  th e  se ttle m en t. So  w e w o u ld  ask  tha t a n y o n e  re c e iv in g  th is  le tte r  to  g ive  the 
A u g u s t 10, 1994 le t te r  a  c a re fu l read in g . O u r  c o m m itte e  w o u ld  a lso  ad d  an im p o rtan t 
c a u tio n a ry  n o te  to  all o u r  m em b e rs  p ro m p te d  by  w h a t v. s  c o n s id e r  to  be  q u e s tio n a b le  
c o m m u n ic a tio n  w ith  so m e  o f  o u r  m em b e rs  b y  one  o f  th e  a tto rn ey s . T h is  w as  a p re -f ille d  
o u t re sp o n se  to  Ju d g e  G re e n e  p re p a re d  b y  A tto rn e y  G o tts te in  a n d  m a ile d  to  o u r  m em bers. 
T h is  c o m p le x  issu e  is o f  th e  u tm o s t im p o rta n c e  to  us, an d  re q u ire s  ca re fu l d e lib e ra tio n . 
W e d o u b t th a t fo rm s  a lre a d y  f illed  o u t by  o n e  o f  the  a tto rn e y s  o p p o se d  to  the litig a tio n  
w ill h a v e  m u ch  im p a c t on  Ju d g e  G re e n e 's  d e c is io n  o n e  w a y  o r th e  o ther. W e ask  th a t ou r 
m e m b e rs  tak e  all v iew s  in c lu d in g  o u rs  in to  c o n s id e ra tio n  an d  m ak e  a w e ll-rea so n e d  
d e c is io n .

A tto rn e y s  o p p o s in g  th e  s e ttle m e n t ra ised  sev era l v a lid  p o in ts  b e fo re  Ju d g e  G reen e  
w h ic h  w e  h av e  b e e n  w o rk in g  to  g e t  re so lv e d  an d  in c lu d e d  in  th e  se ttlem en t. Ju d g e  
G re e n e  w h ile  g ra n tin g  p re lim in a ry  ap p ro v a l o f  th e  s e ttle m e n t on  Ju ly  29 , 1994 w as 
c o n c e rn e d  a b o u t th ese  p a r t ic u la r  m a tte rs . A tto rn e y s  Je sse  an d  V o lla n d  and  o u r A K A M I 
P re s id e n t, Jo h n  M a lo n e , h a v e  b e e n  w o rk in g  a lm o s t n o n s to p  to  re so lv e  th ese  fina l issu es  
h o ld in g  u p  a  s e ttle m e n t e v e ry o n e  ca n  live  w ith . A s y o u  a re  a w a re  th e re  w ill be  a specia l 
se ss io n  o n  S e p te m b e r  2 6 -2 9 , 1994 in  w h ic h  th e  fo llo w in g  issu es  ra is e d  by  th o se  o p p o s in g  
th e  s e ttle m e n t w ill be  re so lv e d :

1) S u b s titu te  lan d  w ill b e  in c lu d e d  in  the  se ttle m e n t fo r  th e  116 ,000  ac res  o f  lan d  
in  th e  S a lc h a  a re a  (F a irb a n k s)  w h ic h  can  n o t b e  leg a lly  c o n v e y e d  a t th is  tim e  as a 
p a r t  o f  th e  se ttle m en t.

2 )  A ll $ 2 0 0  m illio n  o f  the  cash  p a y m e n t w ill be d e p o s ite d  in  th e  c o ip u s  o f  th e  tru st 
p r io r  to  a  f in a l se ttlem en t.

3 ) T e c h n ic a l e rro rs  in  the lis t o f  lan d  to  be  c o n v e y e d  w ill b e  co rrec ted .

T h e re  a re  th re e  a d d itio n a l issu e s  w h ic h  h av e  b e e n  a rg u e d  b y  c o u n se l o p p o se d  to 
s e ttle m e n t w h ic h  sh o u ld  n o t im p e d e  th e  H B  201 se ttlem en t.

4 ) I f  th e  p ro p o se d  s e ttle m e n t is n o t a p p ro v e d  b y  D e c e m b e r  15, 1994, ce rta in  
p u n itiv e  "cram  d o w n "  p ro v is io n s  in  H B  201 g o  in to  e ffec t. In a ll lik e lih o o d  these  
le g is la tiv e  e ffo r ts  w o u ld  be  h e ld  to  b e  in v a lid  b y  the  co u rt. In a n y  case , the  p a rties  
m o s t  lik e ly  to  in v o k e  th em  a re  the  tw o  a tto rn e y s  o p p o s in g  the  se ttlem en t. T h is  
is su e  in  o u r  m in d s  ra te s  little  im p o rta n c e  in  e v a lu a tin g  the  se ttlem en t.

5 ) A t th e  J u ly  1994, h e a rin g  b e fo re  Ju d g e  G re e n e  a tto rn e y s  fo r  the  S ta te  o f  A laska  
a s su re d  Ju d g e  G re e n e  in o p e n  c o u rt an d  on  re c o rd  " th a t i f  th e re  w a s  a m ate ria l 
c h a n g e , th e  c la ss  w o u ld  h av e  all th e  c la im - th e y  h a v e  to d a y  an d  w o u ld  be free  to 
a s se r t  th em ."  In o th e r  w o rd s , Ju d g e  G re e n e  a s se r te d  in h e r  o p in io n  in  ca se  o f  a  
b re a c h  b y  th e  S ta te  th e  b e n e fic ia r ie s  w o u ld  b e  f re e  to  f ile  a  n e w  ac tio n  a sse rtin g  
a ll c la im s  th e y  h a v e  to d a y . A tto rn e y s  W a lk e r  a n d  G o tts te in  w a n t th ese  s ta tem en ts



6) Additionally, Commissioner Noah's testimony at this July 1994 hearing that the 
State had previously not managed the Trust with regard to its fiduciary 
obligations, has not met these fiduciary obligations in the past but must do so, 
regardless o f this litigation.

Attorneys Walker and Gottstein also want the statements o f Commissioner Noah 
to be made part o f  the settlement agreement, and we agree. We both support this and we 
are working to make this happen. We believe that it will happen by the time you receive 
this letter or by the end o f the special session. With these six corrections all requests, 
except the following two made by the two opposing attorneys, will have been met ( see 
the attached September 5, 1994 letter from attorney Walker to Senate President Halford):

1) They wish to fashion a compromise reaarding identification o f the 
encumbrances on and survey the land to be conveyed bv the Trust. It must be 
remembered that most o f the land in this State has not been surveyed and the 
encumbrances are unknown. The State i eceive d this land from the Federal 
government. The Trust is receiving the same degree o f title that the State had 
received from the Federal Government. The Trust will have to resolve the 
individual survey and encumbrance problems as they arise at the time o f disposal. 
This is not a valid basis for preventing a settlement.

2) They wish to include the coal resources that are a part o f  the original Trust grant 
in the reconsiruction package. As we know, neither party can get everything they 
wish in a settlement. Judge Greene made a detailed twelve page analysis o f the 
value being received by the beneficiaries ( see page's 45-57) which 1 am not going 
to repeat. Our committees' analysis is that the value received outweighs the 
considerable risk o f  litigation.

The committee wishes to make two final points. First, we believe Judge Greene 
has probably overstated what is possible in a case o f breach by the State when she said 
"they would be free io file a new action asserting all the claims they have today." We 
believe there are certain lands on which we could lose our leverage once this settlement 
is signed. We believe the following would likely be lost if  a future breach occurred:

1) We would not be able to reassert claims to 40,000 acres o f "Mom and Pop" land 
once settlement is completed. However, prior to this settlement Mr. Gottstein had 
already gone on record indicating the tenuous hold we have on these lands and his 
willingness to release these "hostages."

2) We may be able to reassert claims on 10,000 acres o f Municipal lands.

3) We may be able to reassert claims on the remaining approximately 385,000 
acres o f legislatively designated lands, as they would remain in State ownership,

made part of the settlement agreement.
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M o st lik e ly  an y  fu tu re  c o u rt ac tio n  in v o lv in g  a  re a sse rtio n  o f  c la im s on  o rig ina l 
tru s t lan d s  d u e  to  a  m ate ria l b rea c h  o f  th is  ag re e m e n t, w o u ld  f irs t be  v iew e d  by  h o w  th is  
litig a tio n  is b e in g  d ism isse d . U n d e r the  c u rre n t p ro p o se d  se ttle m e n t an d  s ta tu te , w e  are  
d ism iss in g  "w ith  p re ju d ic e ."  T h is  m ea n s  th a t  w e  m ay  h av e  g iv en  up  the  rig h t to re a sse rt  
c la im s  to  th e  t ru s t  lan d s  c o n v e y e d  u n d e r  th is  ag reem en t. ( T h e se  lan d s  a re  the  p rev io u s ly  
d e sc r ib e d  4 3 5 ,0 0 0  a c re s .)  B e in g  b o u n d  b y  th is  p re ju d ic e  w o u ld  in all p ro b ab ility  be  
w e ig h e d  a g a in s t th e  e n fo rc e m e n t p ro v is io n s  c o n ta in e d  in the  p ro p o se d  se ttle m en t 
a g re e m e n t. T h is  p re ju d ic e  sh o u ld  n o t lim it o r  re n d e r  th o se  p ro v is io n s  m ean in g le ss .
T h e re  is p ro b a b ly  n o  w a y  a n y o n e  ca n  say  w ith  an y  d e g re e  o f  ce rta in ty , u n d e r  th is  o r any  
o th e r  s e ttle m e n t, o f  h o w  w e  w o u ld  p reva il in  th e  e v en t o l fu tu re  legal a c tio n  o v e r a  
m ate ria l b re a c h  in reg a rd  to  th e  re a sse rtio n  o f  c la im s to  the  o rig in a l tru s t lan d s  th a t w ill 
be  c o n v e y e d  by  th is  s e ttle m e n t.

H o w e v er, it m u st b e  re m e m b e re d  th a t  w e  are  n o t w ith o u t se cu rity  in  the  ca se  o f  a 
b re a c h  by  th e  S ta te . W e  h a v e  9 3 5 ,0 0 0  a c re s  o f  land , $ 2 0 0  m illio n  in  c a sh  an d  the  like ly  
r ig h t to  re a s s e r t  c la im s  to  the  3 8 5 ,0 0 0  a c re s  o f  leg is la tiv e ly  d e s ig n a ted  land , an d  p o ss ib ly  
the  10 ,000  a c re s  o f  M u n ic ip a l lands.

A s o u r  s e c o n d  a n d  fin a l p o in t, w e  fav o r the  se ttle m e n t b e c au se , it is no w  o r 
n ev e r. W e say  th is  fo r  th e  fo llo w in g  reaso n s:

1) I f  th is  s e tt le m e n t fa ils  th e re  w ill n o t b e  a " se ttle m e n t n u m b e r  fiv e ."  L itig a tio n  is 
th en  o u r  o n ly  re c o u rse .

2 ) S u ch  lit ig a tio n  w o u ld  be  c o n d u c te d  in a v e ry  h o s tile  p u b lic , leg is la tiv e  and  
ju d ic ia l  e n v iro n m e n t.

3 ) A n y  fu tu re  s e tt le m e n t in th is  ca se  b e c a u se  o f  th e  e x tre m e  c o m p le x ity  w o u ld  be 
s u b je c t to  as m an y , o r  m o re  p ro b le m s.

4) O u r  A K A M I le a d e rsh ip  h as  no t b een  h ap p y  w ith  the  re p re se n ta tio n  w e have 
re c e iv e d  in  se v e ra l in s ta n c e s  o v e r  th e  la s t n in e  y e a rs . "O u r a tto rn ey "  is one  o f  the 
o p p o s in g  a tto rn e y s  a n d  the  le a d e rsh ip  fee ls  th a t m an y  tim es  w e w e re  no t co n su lte d  
a n d  th a t o u r  in p u t w as  d isre g a rd e d . T h e re  is little  a s su ra n c e  tha t w e w o u ld  be 
tre a te d  a n y  d if fe re n tly  in  the fu tu re .

W ith  all o f  th e  p re c e d in g  in  m ind , w e  m u st rem a in  fo cu se d  on  w h a t th is  se ttlem en t 
re a lly  d o e s  fo r  us. N o  o n e  is a d v o c a tin g  th a t th is  be v iew e d  as a p e rfe c t se ttlem en t. A s 
p re v io u s ly  s ta te d , it is the  re su lt  o f  c o m p le x  n eg o tia tio n s  in v o lv in g  very  c o m p lex  issu es  
th a t n e c e s s a r i ly  in v o lv e d  a g re a t m an y  p lay e rs  all o f  w h o m  d e s ire d  p a rticu la r  o u tco m es 
from  the  n e g o tia tio n s . T h is  w o u ld  b e  true  o f  any  n e g o tia te d  se ttle m e n t in th is  m atte r. In 
o u r  m in d s , the  b e n e f its  a c h ie v e d  fa r  e x c e e d  an y  w e w o u ld  re c e iv e  in a litig a ted  
se ttle m e n t. R e fe re n c e  is m ad e  to  the  A u g u st 10, 1994 p o s itio n  p a p e r  by  J e f f  Je sse  w hich  
is a tta c h e d  to  th is  le t te r  a n d  se ts  o u t the  lis t o f  b e n e fits  g a in e d  b y  v irtu e  o f  the  se ttlem en t.



se ttle m e n t. R e fe re n c e  is m ad e  to  d ie  A u g u s t 10, 1994 p o s itio n  p a p e r  by JelY Je sse  w h ich  
is a tta c h e d  to  th is  le tte r  and  se ts  out. the  list o f  b e n e f its  g a in e d  by  v irtu e  o f  th e  se ttlem en t.

In c o n c lu s io n , w e  m u st re m e m b e r  th a t w e re p re s e n t m any  h u n d red s  o f  c o n stitu en ts  
th a t a re  d ire c t  b e n e fic ia r ie s  o f  m en ta l h e a lth  se rv ic es , th e ir  fam ilies , frien d s  and  
s u p p o rte rs  w h en  w e  speak . W e a re  a ll re sp o n s ib le  for a w e ll- re a so n e d  p o s itio n  in th is 
m atte r. T h e re fo re , w e u rge  y o u r  s u p p o rt fo r the  H B  201 se ttle m en t an d  ask  y o u  to 
c o m m u n ic a te  th is s u p p o rt th ro u g h  le tte rs  an d  p e titio n s  from  e ach  A K A M I A ffilia te  to 
Ju d g e  G re e n e .

s . - X I , .  L -

P a trick  E. M u rp h y

S ig n e d  by:

D ate  D ick  W ilso n

D ate  W e s  T e rw i 11 i ge r , y ^  ^  X  ^

D ate  <~ 7 '~ /  T o m  R y an  ----------
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MEMORANDUM State of Alaska
D epartm ent o f  N atural R esources 

TO: C om m issioner Noah

FROM: B ruce Phelps, Project M anager ^ r
M ental H ealth  Settlem ent Unit

D ivision o f  Land

DATE: S ep tem ber 23, 1994

TELEPHONE NO.: 7 6 2 - 2 2 3 9

SUBJECT: E xplanation o f  Land List
R ev isions

The State and Plaintiffs w ho favor settlem ent agreed to review  parcels designated  o r  not designated as 
Trust land to ensure that each side obtained the benefit o f  the bargain. The parties in the settlem ent 
agreed that certain  types o f  land w ould be designated as T rust land (such as those that are 
unencum bered, subject only to leases. T he parties also agreed that certain types o f land w ould  not be 
designated as T rust land  (such as those so ld  to m om s &  pops, w ithin L D A ’s, lands conveyed  to 
m unicipalities, subject to coal leases, or w ithin an agricultural project.

The land list corrections address parcels w hich w ere not correctly identified in the April 28, 1994 list. 

The follow ing description is organized by the category o f  the land list revisions:

OTL - Fee Estate

A dditions: 86 parcels, 4 ,245 acres, were added fo r the fo llow ing reasons:

* They were m issed o r  incorrectly identified in the original title research and the parcel is 
appropriate fo r conveyance. E xam ples include parcels that w ere sim ply m issed o r that had 
been sub-parcelized and the conveyable portion o f  the parcel was not included.

* The parties agreed  that certain  parcels contain ing unused o r vacant areas o f  an area m anaged by 
a state agency could  be conveyed. E xam ples include areas o f  u n u s -J  land  o r no longer needed 
gravel pits.

D eletions: 30 parcels, 3523 acres, w ere dele ted  to r  the folow ing reasons:

* Parcels were incorrectly identified as conveyable in the original title research and w ere later 
found to be non conveyable. Parcels were conveyed out o f  state ow nersh ip  o r contained  public 
uses that had been consistently  classified  as non-conveyable. F o r exam ple, a Q CD  w as found 
to exist or a parcel was issued as a com m unity  park.

* The parties agreed that certain parcels w ere appropriate for deletion because they contained 
sensitive public facilities o r areas.

OTL - Hydrocarbon Only

A dditions: 10 parcels, 1,508 acres, were added  because D N R  had agreed to convey  the hydrocarbon 
portion o f  the m ineral estate  within those areas o f  the C ook Inlet Basin south o f  the Little Susitna River 
that DNR recognized as having som e O& G potential. Ten tracts were m issed.

D eletions: 7 parcels, 104 acres, were deleted because certain parcels that had been identified as 
conveyable hydrocarbon (only) are now included as conveyable under the fee estate. They w ere 
deleted from  the hydrocarbon list to avoid confusion  over w hich portion o f  the esta te  is being 
conveyed.
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C om m issioner Noah 
Septem ber 23, 1994

page 2

OTL - Coal, and O&G Only

A dditions: 17 parcels, 687 acres, w ere added because subsequent title research uncovered that the 
state still ow ns the coal, oil and gas portion o f the m ineral estate to 17 parcels w ithin the Kenai 
peninsula. These parcels were m issed in the 1988 title research and D N R  classified  this area as 
conveyable for the hydrocarbon portion o f the m ineral estate.

OTL - Mineral Estate Only

Deletions: 2 parcels; 56 acres. D N R conveyed only the mineral estate w ithin the M atanuska Valley 
M oose Range LDA. Recent title research determ ined that there were two private inholdings within the 
LDA boundary. Private inholdings are excluded from  the LDA.

O ther State Land - Fee Estate

A dditions: 7 parcels; 34 acres. The parties agreed to re-exam ine the factual reasons why DN R 
objected to parcels being added to the Trust. Seven parcels were added because the original reason for 
the objection was no longer found to be valid or portions o f the parcel w ere appropriate  for 
conveyance.

Deletions: 45 parcels, 8,917 acres. Those parcels contain ing school trust land w ere deleted. The 
State and Plaintiffs w ho favor settlem ent did not w ant to create another trust problem , this time 
involving the school trust. The previous settling P laintiffs were not concerned with this potential 
problem  and D N R had consistently  used these types o f  lands in previous settlem ents and exchanges.
In addition, the public use area (C5137 acres) o f the Fort Knox m ining project in Fairbanks was also 
deleted. The Plaintiffs, State and Am ex (Ft. K nox) had previously agreed that this public  use area 
w ould not be designated as T rust land.

O ther State Land - H ydrocarbon Only

A dditions: I parcel, 160 acres. A parcel having conveyable hydrocar Don portion o f  the m ineral estate 
w ithin the Kenai Peninsula was m issed. This area had been consistendy classified as conveyable 
(hydrocarbon) only.

O ther State Land - M ineral Estate Only

D eletion: The Salcha m ineral estate parcel was deleted (117,000 acres) because o f  a m ilitary 
w ithdraw al and the presence o f a bom bing/firing range.

A ddition: The Salcha m ineral estate replacem ent parcel was added (184,000 acres) to  replace the initial 
parcel. The additional acreage was required to allow  an equal value replacem ent, required under the 
Setdem ent Agreement.

B P /0923 -hn
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PARCEL/A CREAG E SU M M A RY

Parcels Acres
Fee Estate

A dditions 93 4,279
Deletions (25 ) (12.440)
Net 18 ( 8,161)

Mineral Estate 
A dditions 30
Deletions (2 )
Net 21

Fe Estate &  M E 
Additions 123
Deletions (84)
Net 39

186,675
O 1 & 2 0 &

69,769

190,954 
m  3-4.6 
(61,608)

B P/0923-hn



*• Kent a 1 Meal II I PSL/OTL Data — 21SEP94 --
•* summary by e le c t io n  d i s t r i c t  **

ELECDIS1 PARCEL PRC 1 ADD PRCLDEL ACREADD ACREDEL

100 (unknown) 0 I O.CO 0.18
A01 Ketchikan 8 5 931.26 1,851.13
A02 Sltka-Hrangel1 2 0 4.41 0.00
B03 Downtown Juneau 4 0 4.as 0.00
B04 Mendenhall Valley 2 1 402.32 101.54
COS Southeast Islands 23 2 362.21 80.24

001 Homer 6 2 58.09 141.28

C08 Seward-Soldotna 4 5 18.12 138.12

E09 Kenal-Nlklskl 20 1,041.42 80.00

N21 Palmer 4 3 S69.84 11.50
N26 Hasllla-Talkeetna 14 17 1,422.13 380.bO

029 Unlverslty-Ester 6 3 696.11 690.31

033 NE Fairbanks 13 28 184,599.85 * 118,436.24
034 North Pole-Denall 9 13 606.03 2,089.51

R36 Rural Interior 1 4 225.19 136.31

122 BS 190.95S.16 •• 124,209.62

* Increase In acreage (mineral estate only) required for equal value
exchange to replace parcel F82863.

•* Increase In acreage In large part required for equal value exchange
to  replace parcel F82863. Only the m lntera l e s ta te  In t h i s  e s ta te
i s  being covered.

B0H01

00 (not In Borough)

0) Juneau City t Borough 

04 Sitka City ( Borough 

06 Denali Borough

01 Fairbanks North Star Borough

08 Haines Borouqh

09 Kenai Peninsula Borough

10 Ketchikan Gateway Borough 

13 Matanuska-Susitna Borouqh

”  Mental Health PSL/OTL Oala --
** summary by borough 1 *

2ISEP94 -- 

PARCEL PRCL ADD PHCL DEL

15 5

6
|

I

1 2
26 41

11 1
30 8
8 5

18 20
122 84

ACREADD ACREDEL

300.63 159.26

401.17 101.54

2.32 0.1P

1.20 1,280.00

185,854.41 • 119,936.12

329.96 51.29

1,124.23 366.00

937.26 1,851.13

1,991.91 452.10

190,955.16 ■' 124,209.62

‘ Increase in acreage (mineral estate only) required for equal value 
exchange to replace parcel F82863.

•* Increase In acreaqe In large part required for equal value exchange 
to replace parcel E82863. Only the ninteral estate In this estate 
is  being covered.



•• Mental Health PSL/OTL Data -- 21SEF94 -
** s u u a r y  by borough •• 1

BORO! PARCEL PRCL_ADD PRCLDEL ACREADD ACREDEL
00 (not In Boroughl C20797 1 0 1.29 0.00

C20798 1 0 1.38 0.00
C20799 1 0 1.53 0.00
C20800 1 0 1.11 0.00
C20817 I 0 14.00 0.00
C70925 I 0 13.00 0.00
CRM-1038 0 1 0.00 22.95
CRH-2086 1 0 2.15 0.00
FH-1080 1 0 9.55 0.00
FH-I175 0 1 0.00 119.23
FM-1175-01 I 0 33.00 0.00
FH-1175-02 1 0 119.23 0.00
FM-1176 0 1 0.00 3.33
FM-1179 1 0 17.91 0.00
FM-1204 1 0 40.38 0.00
FH-1415 0 1 0.00 8.75
FM-1415-01 1 0 19.10 0.00
FH-1553-02 1 0 24.00 0.00
FH-1560 0 1 0.00 5.00
FH-1605 1 0 3.00 0.00

00 (not In Borough) 15 5 300.63 159.26
03 Juneau City ( Borough CRM-0923 1 0 386.20 0.00

CRM-1138-03 1 0 16.12 0.00
CP.H-1227 1 u 1.05 0.00
CRH-1229 1 0 1.25 0.00
CRH-1246 1 0 1.25 0.00
CRH-1247 1 0 1.30 0.00
CRM-5029 0 1 0.00 101.54

03 Juneau City 4 Borough 6 1 407.17 101.54
04 Sitka City 4 Borough C20571 1 0 2.32 0.00

CRM-1594 0 1 0.00 0.18
04 Sitka City t Borough 1 1 2.32 0.18
06 Denali Borough F20692 0 1 0.00 640.00

F20698 0 1 0.00 640.00
FH-1663-02 1 0 7.20 0.00

06 Denali Borough 1 2 1.20 1,280.00
07 Fairbanks North Star Borough F20284 0 1 0.00 240.00

F20285 0 1 0.00 80.00
F20312 0 1 0.00 320.00
F20444 0 1 0.00 80.00
F20445 0 1 0.00 4.64
F20446 0 1 0.00 S.IS

• Increase In acreage (alneral estate only) required for equal value
exchange to replace parcel FB2863.

•• Increase In acreage In la rge part required for equal va lue exchange
to replace parcel F82863. Only the a ln t e r a l  e s ta te  In t h i s  e s ta te
I s  being covered.

•• Mental Health PSL/OTL Data -• 
•• sunnacy by borough ••

B0R01

07 Fairbanks North Star Borough

21SEP94 -- 

PARCEL PRCL ADO PRCL DEL

F20447 0 1
F20448 0 1
F20449 0 1
F20450 0 1
F20451 0 1
F20452 0 1
F20453 0 1
F20454 0 1
F20455 0 1
F20456 0 1
F20457 0 1
F20458 0 1
F20459 0 1
F20460 0 1
F20461 0 1
F20530001 0 1
F20530.002 0 1
F20530.003 0 1
F70015 0 1
F82063 0 1
F32863-R 1 0
FM-0138 0 1
FM-0138-01 1 0
FH-013B-02 1 0
FH-0160 0 l
FM-0160-01 1 0
FH-0160-03 1 0
FH-0202 0 1
TM-0202 - 01 1 0
FM-0221 0 1
FM-0221-01 1 0
FM-0221-03 1 0
FM-0221-04 1 0
FH-0231-Z01 1 0
FM-0231-Z02 1 0
FH-0231-204 1 0
FH-0389-02 1 c
FH-0429 0 1
FH-0429-02 1 0
FH-0429-03 1 0
FH-0439 0 1
FM-0439-01 1 0
FH-0540 0 1
FH-0690-B 0 1
FM-0691-C 0 1
FM-0691-G01 1 0
FH-069L-G03 1 0
FH-0706 0 1
FH-0706-01 1 0
FH-0718 0 1

ACREADO ACREDEL

0.00 4.690.00 4.64
0.00 4.640.00 3.77
0.00 13.86
0.00 6.790.00 5.30
0.00 5.00
0.00 5.000.00 5.03
0.00 4.130.00 4.58
0.00 5.25
0.00 5.030.00 5.130.00 19.460.00 3.20
0.00 400.00
0.00 640.00
0.00 116,745.26

184, 320.00 * 0.00
0.00 7.00
3.50 0.00
4.46 0.00
0 00 132.96

132.60 0.00
0.36 0.00
0.00 34.75

34.75 0.00
0.00 57.15
2.50 0.00

56.70 0.00
0.45 0.00

16.80 o.co
15.00 0.00
10.33 0.00
0.01 0.00
0.00 >0.00
7.00 0.002.00 0.00
0.00 112.55

112.54 0.00
0.00 6.50
0.00 2.21
0.00 127.00

14.00 0.00
95.00 0.00
0.09 238.50

238.00 0.00
0.00 1.49

* Increase in acreage (alneral estate only) required for equal value
exchange to replace parcel FB2863.

** Increase In acreage In la rge part requ ired for equal value exchange
to replace parce l F82863. Only the a ln t e r a l  e s ta te  In t h i s  e s ta te
I s  being covered.



•• Menial Ileal Hi PSL/OTL Dala -- 2ISEP94 —
•* summary by e le c t ion  d i s t r i c t  **

ELECpiSt PARCEL PRCL_AD0 PRCL_DEL ACREADD ACREDEL
100 (unknown) CRM-1594 0 1 0.00 0.18
A01 Ketchikan CRH-2611 0 1 0.00 200.37

CRH-2611-01 1 0 151.00 0.00
CRH-2950 1 0 20.55 0.00
CRM-3129-02 0 1 0.00 1,500.88
CRM-3129-02A 1 n 140.00 0.00
CRH-3151-02 0 1 0.00 152.00
CRM-3)57-02A 1 0 138.00 0.00
CRM-3158-01 1 0 413.34 0.00
CRH-3166 0 1 0.00 3.58
CRH-3111 1 0 3.61 0.00
CRM-3392-Ol 1 0 1.31 0.00
CRH-3392-02 1 0 3.39 0.00
CRH-3392-03 0 1 0.00 0.30

A01 Ketchikan 8 5 931.26 1,851.13
A02 Sltka-Hrangell C2051I 1 0 2.32 0.00

CRH-2086 1 0 2.15 0.00
A02 Sltka-Hrangell 2 0 4.41 0.00
B03 Downtown Juneau CRH-1221 1 0 1.05 0.00

CRH-1229 1 0 1.25 0.00
CRH-1246 I 0 1.25 0.00
CRH-1241 1 0 1.30 0.00

B03 Oovntown Juneau 4 0 4.85 0.00
B04 Hendenhall Valley CRH-0923 1 0 386.20 0.00

CRH-1138-03 1 0 16.12 0.00
CRH-5029 0 1 n.O 101.54

B04 Hendenhall Valley 2 1 402.’1 101.54
COS Southeast Islands C20197 1 0 1.29 0.00

C20798 1 0 1.38 0.00
C20799 1 0 1.53 0.00
C20800 1 0 1.11 0.00
C20B17 1 0 14.00 0.00
C10925 1 0 13.00 0.00
CRM-0022 1 0 36.86 0.00
CRH-0023 1 0 11.10 0.00
CRH-0028 1 0 0.29 0.00
CRM-0029 1 0 11.35 0.00
CRH-0036 1 0 28.36 0.00
CRH-0191-02 1 0 20.00 0.00
CRH-0198-02 1 0 20.00 0.00
CRH-0199-02 1 0 20.00 0.00

• Increase in acreage (mineral estate only) required for equal value 
exchange to replace parcel F82063.

"  Increase In acreage In large part required for equal value exchange
to replace parcel F82863. Only the e ln te ra l  e s ta te  In t h i s  e s ta te
I s  being covered.

Mental Health PSL/OTL Da l i  -• 2ISET94 --
*■ summary by e le c t ion  d i s t r i c t  "

ELECDISl PARCEL PRCLADD

COS Southeast Islands CRH-0206-02 1
CRM-02S9 I
CRH-0317 I
CRH-0393-02 I
CRH-0505 0
CRH-0511 I
CRH-0572 1
CRH-0605-B I
CRH 0104 1
CRH-0123-0! I
CRM-1038 0

COS Southeast islands 23

D01 Homer S20077 0
SM-031S-01 1
SM-0342 1
SM-0475 0
SM-0476 I
SH-04B4 1
SH-5012 I
SH-5025 1

D07 Homer 6

D08 Seward-Soldotna S200I2 0
SH-0494-A 1
SH-0699 1
SH-0700 I
SH-0102 1

DOS Seward-Soldotna 4

E09 Kenal-Nlklskl S502I9 1
SH-0991-B I
SH-1420 1
SH-S500 I
SH-5501 1
SH-5502 I
SH-5503 1
SH-5504 1
SH-5505 1
SH-5S06 I
SH-5501 1
SH-5508 I
SH-5509 1
SH-5510 I
SM-551I 1
SH-5512 I
SM-5513 I

PRCL_DEL ACREADD ACREDEL

0 25.00 0.000 12.08 0.00
0 3.33 0.000 - 40.00 0.00
1 0.00 51.290 11.39 0.000 19.34 0.000 40.00 0.000 11.37 0.000 7.50 0.00
1 0.00 22.95

2 362.27 B0.24

1 0.00 120.00
0 5.00 0.00
0 0.22 0.00
1 0.00 21.28
G 19.95 0.00
0 21.08 0.00
0 4.61 0.000 1.23 0.00
2 58.09 141.28

1 0.00 120.00
1 10.00 10.00
1 2.41 2.47
1 2.10 2.10
1 3.55 3.55

5 16.12 138.12

0 160.00 0.00
0 120.00 0.00
1 80.00 90.00
0 40.00 0.00
0 39.18 0.00
0 29.61 0.00
0 31.93 0.00
0 20.75 0.00
0 37.18 0.00
0 14.98 0.00
0 80.00 0.00
0 25.11 0.00
0 80.00 0.00
0 31.61 0.00
0 21.93 0.00
0 39.87 0 000 40.00 0.00

* Increase In acreage (mineral estate only) required for equal value
exchange to replace parcel f32863.

*• Increase In acreage In la rge part required for equal va lue exchanqe
to replace parcel F82863. Only the mlntura l e s ta te  In t h i s  es ta te
I s  being covered.



•• Mental Health PSL/OTL Data — 21SEP94 --
suaaary by borough •• 3

BOROl PARCEL

07 Fairbanks North Star Borough FM-0718-01
FH-0719
FH-0719-01
FH-0749-A
FH-0788
FH-0824
FH-0824-02
FH-0952-A
FH-0952-A01
FH-1008-02
FM-5003

07 Fairbanks North Star Borough

08 Haines Borough CRH-0022
CRH-0023
CRH-0028
CRK-0029
CRH-0036
CRH-0197-02
CRH-0198-02
CRH-0199-02
CRH-0206-02
CRH-0259
CRH-0377
CRH-0393-02
CRH-0505
CRH-0571
CRH-0572
CRH-0605-B
CRH-0704
CRH-0723-01

08 Haines Borough

09 Renal Peninsula Borough S20012
S20077
S50219
SM-0315-01
SH-0342
SH-0475
SH-0476
SH-0484
SM-0494-A
SH-0699
SH-0700
SM-0702
SH-0997-B
SH-1420
SH-5012

PRCL_ADD PRCLDEL ACREADD ACREDEL

I 0 1.34 0.000 1 0.00 1.501 0 0.15 0.00
I 0 200.00 0.000 I 0.00 6.250 1 0.00 9.961 0 9.96 0.000 1 0.00 567.761 0 566.76 0.001 0 7.80 0.001 0 2.40 0.00

26 41 185,854.41 ** 119,936.12

1 0 36.86 0.00
1 0 17.10 0.001 0 0.29 0.00
1 0 11.35 0.001 0 28.36 0.001 0 20.00 0.001 0 20.00 0.001 0 20.00 0.00
I 0 25.00 0.001 0 12.08 0.001 0 3.33 0.00
1 0 40.00 0.00

1 0.00 57.29
1 0 17.38 0.00
1 0 19.34 0.001 0 40.00 0.00
1 0 11.37 0.001 0 7.50 0.00

17 1 329.96 57.29

0 1 0.00 120.000 I 0.00 120.00
1 0 160.00 0.001 0 5.00 0.001 0 0.22 0.00

1 0.00 27.28
1 0 19.95 0.00
1 0 27.08 0.00
1 1 10.00 10.001 1 2.47 2.47
1 1 2.70 2.70
1 1 3.55 3.55
1 0 120.00 0.00
I 1 80.00 80.001 0 4.61 0.00

* Increase in acreage (mineral estate only) required for equal value
exchange to replace parcel F82863.

** Increase In acreage In la rge part required for equal value exchange
to replace parcel F82863. Only the a ln te r a l  e s ta te  In t h i s  e s ta te
I s  being covered.

“  Mental Health PSL/OTL Oala — 21SEP94 -  
•• summary by borough •1

4

BOROl PARCEL

09 Renal Peninsula Borough SH-5025
SH-5500 
SH-5501 
SH-5502 
SH-5503 
SH-5S04 
SH-5505 
SH-5506 
SH-5507 
SH-5508 
SH-5509 
SH-5510 
SM-5511 
SM-5512 
SH-5513 
SM-5514 
SM-5515 
SM-5516

09 Renal Peninsula Borough

10 Retchlkan Gateway Borough CRH-2617
CRH-2617-01 
CRH-2950 
CRH-3129-0i 
CRH-3129-02A 
CRH-3157-02 
CRH-3157-02A 
CRH-3158-01 
CRH-3166 
CRH-3171 
CHH-3392-01 
CRH-3392-02 
CRH-3392-03

10 Ketchikan Gateway Borough

13 Matanuska-Susitna Borough S20535
520537
520538
520539
520540
520541
520542
520543
520544
520545
520546
520547
520548

PRCL_ADD PRCLDEL ACREADD ACREDEL

1 0 1.23 0.001 0 40.00 0.001 0 39.18 0.001 0 29.61 0.001 0 37.93 0.00
1 0 20.75 0.001 0 37.18 0.00
1 0 14.98 0.00
1 0 80.00 0.00
1 0 25.17 0.00
1 0 80.00 0.00
1 0 37.61 0.00
1 0 27.93 0.00
1 0 39.87 0.001 0 40.00 0.00
1 0 80.00 0.00
I 0 26.65 0.00
1 0 30.56 0.00

30 8 1,124.23 366.00

0 1 0.00 200.371 0 157.00 0.00
I 0 20.55 0.00

1 0.00 1,500.88
1 0 140.00 0.00

1 0.00 152.00
1 0 138.00 0.00
1 0 473.34 0.00

1 0.00 3.58
1 0 3.67 0.00
1 0 1.31 0.00
1 0 3.39 0.00
0 1 0.00 0.30

8 5 937.26 1,857.13

0 1 0.00 40.00
0 1 0.00 0.71
0 1 0.00 0.710 1 0.00 0.790 1 0.00 0.85
0 I 0.00 0.77
0 1 0.00 0.9!
0 1 0.00 1.01
0 1 0.00 0.63
0 1 0.00 0.610 t 0.00 0.78
0 1 0.00 0.840 1 0.00 0.97

* Increase In acreage (mineral estate only) required for equal value 
exchange to replace parcel F82863.

•• Increase in acreage In la rge part requ ired for equal va lue exchange
to replace parce l F82863. Only the a ln t e r a l  es ta te  In t h i s  es ta te
I s  being covered.



*• Henlal Health PSL/OTL Data -- 21SEP94 —
•• sumaacy by e le c t io n  d i s t r i c t  •• 3 “ Mental llealtl. PSL/OTI. Data -- 21SEP94 -

•* summary by election dlsti.'ct **
4

ELECDISl PARCEL PRCL_/.DD

E09 Kenal-Nlklskl SH-S514 1
SH-551S 1
SH-5516 1

E09 Kenal-Nlklskl 20

M2T Palmer S20569 0
SH-0018 1
SH-0243-02 1
SH-0279-A 0
SH-0280-A 0
SH-5013 1
SH-50I4 1

N27 Palaer 4

N2B Wasllla-Talkeetna S20535 0
520537 0
520538 0
520539 0
520540 0
520541 0
520542 0
520543 0
520544 0
S 205 4 5 0
520346 0
520547 0
520548 0
S20567 0
SM-162 4 1
SH-1623 1
SM-1626 I
SM-1627 1
SM-1 628 I
SM-1831 1
SH-1843 1
SM-1648 1
SH-1860 I
SH-2004 1
SM-2007 1
SH-2191 0
SH-2503 1
SH-5007 1
SH-5016 1

N29 Wasllla-Talkeetna 14

029 Unlvetslty-Estec FH-0389-02 1
FH-0429 0

PRCL_DEL ACREADD ACREDEL

0 80.00 0.000 26.65 0.000 30.56 0.00
1 1,047.42 80.00

1 0.00 15.000 315.4B 0.000 14.65 0.001 0.00 24.001 0.00 32.500 229.71 0.000 10.00 0.00
3 569.84 71.50

1 0.00 40.00
1 o.ou 0.71
1 0.00 0.71
1 0.00 0.791 0.00 0.85
I 0.00 0.771 0.00 0.91
1 0.00 1.011 0.00 0.63
1 0.00 0.61
1 0.00 0.781 0.00 0.84
I 0.00 0.971 0.00 320.000 0.45 0.000 1.27 0.000 2.91 0.000 3.51 0.000 4.89 0.00
0 3.33 0.000 475.80 0.000 598.87 0.000 297.04 0.00
1 5.00 5.00
1 1.01 1.011 0.00 5.00
0 16.36 0.00
0 9.76 0.000 1.94 0.00

17 1,422.13 380.60

0 0.01 0.00
I 0.00 10.00

ELECDISl PARCEL PRCLADD

029 Unlverslty-Esler FH-0429-02 I
FM-0429-03 1
FH-0439 0
FH-0439-01 I
FM-0952-A 0
FH-0952-A01 1
FM-1008-02 1

029 Unlvetslly-Ester 6

0)3 HE Fairbanks F20284 0
F20285 0
F203I2 0
F20444 0
F20443 0
F20446 0
F20447 0
F2044B 0
F20449 0
F20430 0
F204S1 0
F20452 0
F20433 0
F20434 0
F20435 0
F20456 0
F20457 0
T 2 04 5 0 o
F20459 0
F20460 0
F2046I 0
F70015 0
F82B63 0
F82863-R I
FM"0138 0
FM-0138-01 
F M-0138-02 
FM-0160 
FH-OI60-01 
FH-0160-03 
FM-0202 
FM-0202-01 
FM-0221 
FM-02 21-01 
FM-0221 -03 
FH-0221-04 
FH-0231-ZC1 
FH-0231-202 
FH-023I-Z04 
FM-0340

PRCLDEL ACREADD ACREDEL

0 7.00 0.00
0 2.00 0.00
1 0.00 112.55
0 '  112.54 0.00
1 0.00 567.76
0 566.76 0.00
0 7.80 0.00

3 696.11 690.11

1 0.00 240.00
I 0.00 80.00
1 0.00 320.00
I 0.00 80.00
I 0.90 4.64
1 0.00 5.15
I 0.00 4.69
I 0.00 4.64
I 0.00 4.64
1 0.00 3.77
1 0.00 13.B6
1 0.00 6.79
I 0.00 5.30
1 0.00 5.00
I 0.00 5.00
1 0.00 5.03
I 0.00 4.13
I 0.00 4.58
I 0.00 5.25
I 0.00 5.0)
I 0.00 5.1)
I 0.00 640.00
I 0.00 116,745.26
0 184,320.00 * 0.00
1 0.00 7.00
0 3.50 0.00
0 4.46 0.03
1 0.00 132.96
0 132.60 0.00
0 0.36 0.30
1 0.00 34.75
0 34.75 0.00
1 0.00 57.15
0 2.50 0.00
0 56.70 0.00
0 0.45 O.OC
0 16.80 0.00
0 15.00 0.00
0 10.33 0.00

0 I 0.00 6.50

* Increase In acreage (mineral estate only) required {or equal value
exchange to replace parcel F82863.

*• Increase In acceage In large part required for equal value exchange
to replace parcel F82863. Only the m lntera l e s ta te  In t h i s  e s ta te
I s  being covered.

* Increase In acreage (mineral estate only) required for equal value 
exchange to replace parcel F82863.

*• Increase In acreage In la rge part required (or equal va lue exchange
to  replace parcel F82863. Only the mlntera l e s ta te  In t h i s  es ta te
Is  being coveted.



•• Menial Health PSL/OTL Data -- 2SSEP94 -
*• suoaary by e le c t ion  d i s t r i c t  ••

ELECDISl • PARCEL PRCL_ADO

013 ME Fairbanks FH-S003 1

Ql) ME Fairbanks 13

034 North Pole-Denall F2U530.001 0
F20530.002 0
F20530.003 0
F20692 C
F20698 0
F82B63 0
FH-0690-B 0
FH-069I-G 0
FH-0691-GO I 1
FH-0691-G03 1
FH-0706 0
FH-0706-01 I
FH-0718 0
FM"0718“01 1
FM-0719 0
FH-0719-01 1
FM-0749-A 1
FH-078B 0
FH’0824 0
FH-0824-02 1
TM-1204 1
FM-1663-02 I

034 North Pole-Denall 9

R36 Rural Interior FM-1080 1
FM-t175 0
FM-1175-01 1
FM-1175-02 1
FM-1176 0
FH-1179 I
FH-1415 0
FM-1415-01 1
FH-1553-02 1
FM-1560 0
FH-1605 I

R36 Rural Interior 7
: :s= : : s ;

122

PRCL_DEL ACREADD ACREDEL

0 2.40 0.00
28 184,599.85 •• i18,436.24

I 0.00 19.46
1 0.00 3.20
1 0.00 400.00
1 0.00 640.00
1 0.00 640.00
1 0.00 0.00
1 0.00 2.21
1 0.00 127.00
0 14.00 0.00
0 95.00 0.00
1 0.00 238.50
0 2)8.00 0.00
I 0.00 1.49
0 1.34 0.00
1 0.00 1.50
0 0.15 0.00
0 200.00 0.00
1 0.00 6.25
I 0.00 9.96
0 9.96 0.00
0 40.38 0.00
0 7.20 0.00

13 606.0) 2,089.57

0 9.55 0.00
1 0.00 119.23
0 33.00 0.00
0 119.23 0.00
1 0.00 3.33
0 17.91 0.00
1 0.00 8.75
0 19.10 0.00
0 24.00 0.00
1 0.00 5.00
0 3.00 0.00
4 225.79 136.31

85 190,955.16 “ 124,209.62

* Increase in acreage (mineral estate only) required for equal value
exchange to replace parcel FB2863.

** Increase In acreage In large part required for equal value exchange
to replace parcel F82863. Only the alnteral estate In this estate 
is being coveted.



“  Mental Health PSL/OTL Data — 21SEP94 —
*• s u a a r i  by borouqh ••
BOROl

13 Matanuska-Susitna Borouqh

13 Hatanuska-Susltna Borouqh

PARCEL PRCLADO PRCLDEL ACREADD ACREDEL
S20567 0 1 0.00 320.00S20569 0 1 0 15.00sH-ooie 1 0 315.1 0.00SH-0243-02 1 0 14.65 0.00SM-0279-A 1 0.00 24.00SM-0280-A 1 0.00 32.50SH-1624 1 0 0.45 0.00SH-162 5 1 0 1.27 0.00
SH-1626 1 0 2.91 0.00SH-1627 1 0 3.51 0.00SH-1628 1 0 4.89 0.00SH-1831 1 0 3.33 0.00
SH-1845 1 0 475.80 0.00
SH-1848 1 0 598.87 0.00SM-1B60 1 0 297.04 0.00SM-2004 1 1 5.00 5.00SH-2003 1 1 1.01 1.01SH-2191 1 0.00 5.00
SH-2503 1 0 16.36 0.00SH-5007 1 0 9.76 0.00
SH-5013 1 0 229.71 0.00SH-5011 1 0 10.00 0.00SH-5016 1 0 1.94 0.00

18 20 1,991.97 452.10
122 84 190,955.16 ** 124,209.62

* Increase In acreaqe (alneral estate only) required for equal value
exchange to replace parcel F82863.

•* Increase In acreaqe In la rge part requ ired for equal value exchange
to replace parcel F82B63. Only the a ln t e r a l  e s ta te  In  t h i s  e s ta te
I s  being covered.
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S e p t e m b e r  21, 1994, 5r00 p.m.

S K f ! TION-BY-SECTION A N A L Y S I S  O F  S P F C T & L  S E S S I O N  S U B S T A N T I V E  B I L L

Sections 1 and 17 change the name of the naw account into 
which trust income will be deposited and from which tho Trust 

Authority will fund grant.R and contracts (AS 3 7 . 1 4 . 0 3 6 )  from 

"mental health trust income account" to "mental health trust 

settlement, i nr.ome account." This will distinguish that now account 

from the old mental health trust income account (AS 37.14.011) that 

will be repealed when it is no longer needed to fund existing 

mental health appropriations. Section 19 gives these sections a 

December 16, 1994 effective date.

Section 2 provides that the deadline fox’ dismissal of the 

case applies only to proceedings in the superior court and not to 

appcalc or a petition for certiorari to the United States Supreme 

Court. This will prevent a party using the delay inherent in 

appeals or certiorari to p r e v e n t  the settlement taking effect. 

Sections 14 and IS provide for the repeal of the settlement 

incentive provisions in Llie unlikely event the superior court's 

dismissal of the case is reversed on appeal or on a petition for 

certiorari to the United states supreme court; in other words, the 

plaintiffs will not get the benefits of the settlement unless the 

state and the public also get the benefits of the settlement. In 

the unlikely event the superior court's dismissal is reversed, 

section is ratifies any grants and contracts made by the Trust 

Authority and transfers the responsibility for administering them 

to the Department of Health and Social Services.

Sections 3 and 18 reinstate the mental health trust 

income account (AS 37.14.011(a)) as of June 24, 1994 (the date of 

its repeal under ch. 5, FSSLA 1994). That account is the funding 

source for $33,000,000 of the $200,000,000 appropriation to 

capitalize the mental health trust fund (AS 37.14.031) under ch. 6, 

FSSLA 1994, and for other mental health capital and operating 

appropriations. This will ensure that those appropriations have a 

valid funding source. Section 12 repeals t.h« account when it ie no 

longer needed tv fund those appropriations.

Sections 4, 6 , end 7 incorporate the additions to and 

deletions from the lists of lands to be conveyed to the trust. The 

additions and deletion cure the Salcha problem and correct other 

errors on the original land lists. Section 5 makes a conforming 

amendment to ensure that the naw land added to the trust remains 

subject to valid existing rights.

Sections 8, 9, 10, 11, end 13 ropcal the governor's

authority to extend the December 15, 1994 deadline. That authority 

is no longer necessary in light of the change mad• by section 2.

section 20 gives everything but sections 1 anil 17 an 

immediate effective date (under section 19, they take effect 

DAcpmber 16, 1994).
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September 21, 1994, 5:00 p.m.

SECTIOW-gY-SECTIQH An a l y s i s  o f s p e c i a l  s e s s i o n a p p r o p r i a t i o n  bili.

Stations 1# 2, 3, and 4 provide that-., to tho extant there 

;S amounts exceeding the amounts already coming from mental health 

and revenue on deposit in the general fund and the mental health 

trust income account, those amounts may be used as supplemental 

funding sources to make up any shortfall* from the funding aourccc 

for the $200,000,000 appropriation in ch. 6, FSSLA 1994, to 

capitalize the mental health trust fund (AS 37.14.031). fioetion l 

also provides that the deadline for dismissal of the case applies 

only to dismissal by the superior court.

Section S appropriated from the general fund the amount 

necessary to fund appropriations from the mental health trust 

income account if there is not enough in that account tu fund them.

Section 6 provides that any balance in the mental health 

trust income account on the date of its repeal is transferred to 

the general fund, and that any unexpended, unobligated, and 

unencumbered balances of appropriations from that account that 

lapse after the repeal of that account lapse into the general fund.

section 7 ratifies all expenditures made in accordance 

with law from the mental health trust income account after June 24, 

1994 (the date of its repeal under ch. 5, FSSLA 1994) and the 

effective date of this Act.

Seotion 8, 9, lo, and 13 provide that, in the unlikely 

event the superior court's dismissal is reversed on appeal or on a 

petition for certiorari to the United States Supreme Court, the 

$200,000,000 appropriation to capitalize the mental health trust 

fund (AS 37.14.031) and any additional amounts attributable to 

inflation proofing that $200,000,000 is appropriated to the general 

fund. They also provide, in that unlikely event, that any 

remaining balance in the mental health trust fund (AS 37.14.031) 

and the unexpended and unobligated balance in the mental health 

trust settlement income account (AS 37.14.036) are appropriated to 

the mental health trust income and proceeds account (AS 37.14.023) .

Section 11 repeals the governor's authority to extend tho 

December 15, 1994 deadline by forty-five days.

Seotion 12 makes sections 1 - 7  and 11 retroactive to

June 24, 1994, the effective date of ch. 6, FSSLA 1994.

Section 14 gives everything but sections 8 and 9 an

immediate effective date (under sections 10 and 13, sections 8 and

9 take effect only upon the superior court'o dismissal of the case 

being reversed on appeal or on a petit: ;n for certiorari).
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I. INTRODUCTION

Two motions for preliminary approval of a new proposed 

settlement agreement, filed June 10, 1994, are before the court.

The court held an evidentiary hearing and oral argument on July 12 

- 22, 1994, regarding whether the proposed settlement should be

preliminarily approved. Plaintiffs Anita Bosel, Frances Doulin, 

Sharon Goodwin, and Gabriel Mayoc ["Bosel"], H.L., M.K., and Alaska 

Addiction Rehabilitation Services ["H.L."] and defendant State of 

Alaska ["State"] urge the court to grant preliminary approval of 

the proposed settlement. Plaintiffs Vern Weiss and Earl Hilliker 

["Weiss"], and the Alaska Mental Health Association, Mary C. 

Nanuwak, and John Martin ["AMHA"] oppose preliminary approval of 

the settlement.

Alaska Center for the Environment, Alaska Sportfishing 

Association, Lynn Canal Conservation, Northern Alaska Environmental 

Center, Sierra Club, Southeast Alaska Conservation Council, Susitna 

Valley Association, and Trout Unlimited ["Public Interest 

Intervenors"] filed a memorandum supporting the proposed 

settlement. Marathon Oil Company and Union Oil Company of 

California ["Oil Company Intervenors"] also filed a response 

supporting preliminary approval of the proposed settlement.

II. BACKGROUND

This class action began in November 1982, with allegations 

that the State had breached its obligations to the beneficiaries 

of the mental health lands trust.
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The mental health lands trust was created by Congress in the 

Alaska Mental Health Enabling Act of 1956 ["Enabling Act"]. Pub. 

L. No. 84-830, 70 Stat. 709 (1956). The Enabling Act transferred 

responsibility for mental health programs from the federal 

government to the Territory of Alaska and granted one r'inion acres

of land to the Territory to aid in the financial support of a

comprehensive mental health program.1 Pub. L. No. 84-830, §§ 101, 

202, 70 Stat. 709 (1956). Section 202(e) stated:

All lands granted to the Territory of Alaska under

this section, together with the income therefrom and the 

proceeds from any dispositions thereof, shall be 

administered by the Territory of Alaska as a public trust 

and such proceeds and income shall first be applied to 

meet the necessary expenses of the mental health program 

of Alaska. Such lands, income, and proceeds shall be 

managed and utilized in such manner as the Legislature 

of Alaska may provide. Such lands, together with any

property acquired in exchange therefor or acquired out

of the income or proceeds therefrom, may be disposed of 

in such a manner as the Legislature of Alaska may 

provide, in order to obtain funds or other property to 

be invested, expended, or used by the Territory of

Alaska. The authority of the Legislature of Alaska under

this subsection shall be exercised in a manner compatible 

with the conditions and requirements imposed by other 

provisions of this Act.

Section 6 (k) of the Alaska Statehood Act confirmed and transferred

the mental health trust to the State. Pub. L. No. 85-508, § 6(k),

72 Stat. 339 (1958).

xIn 1956 no mental health program existed in Alaska; the 

federal government transported mentally ill and mentally retarded 

people in need of hospitalization to the Morningside Hospital in 

Portland, Oregon. The history surrounding passage of the Enabling 

Act was discussed in the court's Memorandum Decision and Order of 

April 27, 1988, which analyzed congressional intent regarding the 

beneficiaries of the trust.
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T h e  S t a t e  o f  A l a s k a  m a n a g e d  t h e  m e n t a l  h e a l t h  l a n d s  w i t h o u t  

m a i n t a i n i n g  s e p a r a t e  a c c o u n t i n g  f o r  t h e  t r u s t .  I n  t h e  1 9 7 0 ' s  t h e r e  

w a s  p r e s s u r e  o n  t h e  l e g i s l a t u r e  t o  c o n v e y  s t a t e - o w n e d  l a n d  t o  

p r i v a t e  i n d i v i d u a l s  a n d  m u n i c i p a l i t i e s .  B e c a u s e  t h e  m e n t a l  h e a l t h  

t r u s t  l a n d s  w e r e  s o m e  o f  t h e  f i r s t  l a n d  p a r c e l s  t o  b e  s e l e c t e d  b y  

A l a s k a ,  t r u s t  l a n d s  w e r e  a m o n g  t h e  m o s t  a t t r a c t i v e  s t a t e  l a n d s  f o r  

b o t h  p r i v a t e  d e v e l o p m e n t  a n d  p u b l i c  p u r p o s e s .  I n  1 9 7 8 ,  t h e  

l e g i s l a t u r e  r e m o v e d  m e n t a l  h e a l t h  l a n d s  f r o m  t r u s t  s t a t u s  a n d  

r e d e s i g n a t e d  t h e m  a s  g e n e r a l  g r a n t  l a n d s . 2 C h .  1 8 1 ,  § 3 ( a ) ,  SLA

1 9 7 8 .  A p e r c e n t a g e  o f  a l l  S t a t e  l a n d  r e v e n u e  w a s  t o  b e  p a i d  t o  t h e  

m e n t a l  h e a l t h  t r u s t  f u n d  t o  c o m p e n s a t e  t h e  t r u s t ,  b u t  n o  m o n e y  w a s  

e v e r  a p p r o p r i a t e d  b y  t h e  l e g i s l a t u r e  t o  t h e  f u n d .  S e e  C h .  1 8 1  § 4 ,  

SLA 1 9 7 8 .

T h e  S t a t e  p r o c e e d e d  t o  t r a n s f e r  l a r g e  a m o u n t s  o f  o r i g i n a l  

t r u s t  l a n d  a f t e r  t h e  r e d e s i g n a t i o n  l e g i s l a t i o n .  A l a r g e  a m o u n t  o f  

o r i g i n a l  m e n t a l  h e a l t h  t r u s t  l a n d  w a s  s e t  a s i d e  f o r  p u b l i c  p u r p o s e s  

s u c h  a s  p a r k s ,  r e c r e a t i o n ,  a n d  w i l d l i f e  h a b i t a t .  M u c h  o f  t h e  t r u s t  

l a n d  l o c a t e d  w i t h i n  m u n i c i p a l  b o u n d a r i e s  w a s  t r a n s f e r r e d  t o  

m u n i c i p a l i t i e s ,  w h o  l a t e r  s o l d  s o m e  l a n d  t o  p r i v a t e  i n d i v i d u a l s .  

M a n y  o f  t h e  t r u s t  l a n d s  m o s t  s u i t a b l e  f o r  d e v e l o p m e n t  w e r e  s o l d  t o  

p r i v a t e  i n d i v i d u a l s  t h r o u g h  t h e  S t a t e ' s  l a n d  s a l e  p r o g r a m s .  

O v e r a l l ,  u p  t o  5 0 , 0 0 0  a c r e s  w e r e  c o n v e y e d  t o  p r i v a t e  i n d i v i d u a l s ,  

o v e r  4 0 , 0 0 0  a c r e s  w e r e  c o n v e y e d  t o  m u n i c i p a l i t i e s ,  a n d  o v e r  3 5 0 , 0 0 0

2
S t a t e  g e n e r a l  g r a n t  l a n d s  a r e  t h o s e  g r a n t e d  t o  A l a s k a  t h r o u g h  

s u b s e c t i o n s  ( a )  a n d  ( b )  o f  S e c t i o n  6 i n  t h e  A l a s k a  S t a t e h o o d  A c t .  
P u b .  L .  N o .  8 5 - 5 0 8 ,  § 6 ( a )  a n d  ( b ) , 7 2  S t a t .  3 3 9  ( 1 9 5 8 ) .
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a c r e s  w e r e  p l a c e d  i n  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s 3 s u c h  a s  s t a t e  

f o r e s t s ,  p a r k s ,  a n d  w i l d l i f e  a r e a s .  O n l y  a b o u t  3 5 - 4 0 %  o f  t h e  

o r i g i n a l  o n e  m i l l i o n  a c r e s  o f  t r u s t  l a n d  r e m a i n  u n e n c u m b e r e d  a n d  

i n  u n f e t t e r e d  s t a t e  o w n e r s h i p .

W e i s s  a n d  H i l l i k e r ,  t h e  o r i g i n a l  n a m e d  p l a i n t i f f s ,  f i l e d  t h i s  

l a w s u i t  a s  a  c l a s s  a c t i o n  o n  N o v e m b e r  2 6 ,  1 9 8 2 .  T h e y  c l a i m e d  t h a t  

t h e  S t a t e  b r e a c h e d  t h e  t r u s t  b y  f a i l i n g  t o  a c c o u n t  f o r  t r u s t  

r e v e n u e s ,  u s i n g  t h e  r e v e n u e  f r o m  t r u s t  l a n d s  f o r  p u r p o s e s  o t h e r  

t h a n  m e n t a l  h e a l t h  s e r v i c e s ,  a n d  r e d e s i g n a t i n g  t r u s t  l a n d s  a s  

g e n e r a l  g r a n t  l a n d s .  I n  J a n u a r y  1 9 8 3 ,  t h e  s u i t  w a s  c e r t i f i e d  a s  

a  c l a s s  a c t i o n ,  a n d  t h e  c l a s s  w a s  d e f i n e d  a s  " a l l  p e r s o n s  w h o  a r e  

r e s i d e n t s  o f  t h e  S t a t e  o f  A l a s k a  a n d  w h o  w i l l  r e q u i r e  m e n t a l  h e a l t h  

s e r v i c e s  i n  t h e  f u t u r e  w h i c h  a r e  n o t  a v a i l a b l e  i n  t h e  S t a t e  o f  

A l a s k a . " 4 W e i s s  v .  S t a t e . 4 F A - 8 2 - 2 2 0 8 ,  O r d e r  C e r t i f y i n g  A c t i o n  

( S u p e r .  C t .  J a n .  2 6 ,  1 9 8 3 )  ( J u d g e  T a y l o r ) .  AMHA i n t e r v e n e d  i n  1 9 8 6  

a n d  a d d e d  c l a i m s  t h a t  t h e  c o n v e y a n c e s  o f  t r u s t  l a n d  t o  t h i r d  

p a r t i e s  w e r e  i n v a l i d .  I n  M a r c h  1 9 8 7 ,  B o s e l  i n t e r v e n e d  t o  e p r e s e n t

3L e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  a r e  l a n d s  d e s i g n a t e d  b y  l a w  
a s  a  s t a t e  p a r k ,  s t a t e  f o r e s t ,  s t a t e  g a m e  r e f u g e ,  s t a t e  w i l d l i f e  
r e f u g e ,  s t a t e  g a m e  s a n c t u a r y ,  s t a t e  r e c r e a t i o n a l  a r e a ,  s t a t e  
r e c r e a t i o n a l  r i v e r ,  s t a t e  w i l d e r n e s s  p a r k ,  s t a t e  m a r i n e  p a r k ,  s t a t e  
s p e c i a l  m a n a g e m e n t  a r e a ,  s t a t e  p u b l i c  u s e  a r e a ,  c r i t i c a l  h a b i t a t  
a r e a ,  b a l d  e a g  e  p r e s e r v e ,  b i s o n  r a n g e ,  o r  m o o s e  r a n g e .  S e e  C h .  6 6 ,  
§ §  5 4 ( 6 ) ,  5 5 ( b ) ,  SLA 1 9 9 1 .

4T h e  b e n e f i c i a r i e s  o f  t h e  t r u s t  a r e  c o m p o s e d  o f  a t  l e a s t  
" t h o s e  i n d i v i d u a l s  s u f f e r i n g  f r o m  p s y c h i a t r i c  i l l n e s s  w h o  m a y  
r e q u i r e  h o s p i t a l i z a t i o n  a n d  t h e  m e n t a l l y  d e f e c t i v e  a n d  r e t a r d e d "  
a s  w e l l  a s  " c h r o n i c  a l c o h o l i c s  s u f f e r i n g  f r o m  p s y c h o s e s  a n d  s e n i l e  
p e o p l e  w h o  a s  a  r e s u l t  o f  t h e i r  s e n i l i t y  s u f f e r  m a j o r  m e n t a l  
i l l n e s s . "  M e m o r a n d u m  D e c i s i o n  a n d  O r d e r ,  a t  1 7  ( A p r i l  2 7 ,  1 9 8 8 ) .
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m e n t a l l y  d e f e c t i v e  a n d  m e n t a l l y  r e t a r d e d  i n d i v i d u a l s .  H . L .  

i n t e r v e n e d  i n  J u n e  1 9 8 7  t o  r e p r e s e n t  c h r o n i c  a l c o h o l i c s .

I n  O c t o b e r  1 9 8 5 ,  t h e  A l a s k a  S u p r e m e  C o u r t  u p h e l d  t h e  s u p e r i o r  

c o u r t ' s  f i n d i n g  t h a t  t h e  S t a t e  b r e a c h e d  i t s  t r u s t e e  o b l i g a t i o n s  

u n d e r  t h e  m e n t a l  h e a l t h  l a n d  t r u s t .  S t a t e  v .  W e i s s . 7 0 6  P . 2 d  6 8 1 ,  

6 8 4  ( A l a s k a  1 9 8 5 ) .  T h e  S u p r e m e  C o u r t  a l s o  i n v a l i d a t e d  t h e  1 9 7 8  

l e g i s l a t i o n  r e d e s i g n a t i n g  m e n t a l  h e a l t h  t r u s t  l a n d s  a s  g e n e r a l  

g r a n t  l a n d s  a n d  h e l d  t h a t ,  t o  t h e  e x t e n t  p o s s i b l e ,  t h e  t r u s t  s h o u l d  

b e  r e t u r n e d  t o  i t s  p o s i t i o n  p r i o r  t o  t h e  l e g i s l a t i o n . 5 T h e  c o u r t  

s p e c i f i c a l l y  d e c l i n e d  t o  r u l e  o n  q u e s t i o n s  r e g a r d i n g  t h e  t i t l e  t o

5 S p e c i f i c a l l y , t h e  S u p r e m e  C o u r t  s t a t e d :

I t  f o l l o w s  f r o m  o u r  c o n c l u s i o n  t h a t  t h e  
r e d e s i g n a t i o n  l e g i s l a t i o n  i s  i n v a l i d  t h a t  t h e  t r u s t  m u s t  
b e  r e c o n s t i t u t e d  t o  m a t c h  a s  n e a r l y  a s  p o s s i b l e  t h e  
h o l d i n g s  w h i c h  c o m p r i s e d  t h e  t r u s t  w h e n  t h e  1 9 7 8  l a w  
b e c a m e  e f f e c t i v e .  T h e  c a s e  i s  r e m a n d e d  s o  t h a t  r e q u i s i t e  
f i n d i n g s  c a n  b e  m a d e .  We t a k e  t h i s  o p p o r t u n i t y  t o  
p r o v i d e  s o m e  g u i d a n c e  t o  t h e  t r i a l  c o u r t  t o  s i m p l i f y  i t s  
t a s k .

T h o s e  g e n e r a l  g r a n t  l a n d s  w h i c h  w e r e  o n c e  m e n t a l  
h e a l t h  l a n d s  w i l l  r e t u r n  t o  t h e i r  f o r m e r  t r u s t  s t a t u s .  
I n  t h e  e v e n t  e x c h a n g e s  h a v e  b e e n  m a d e ,  t h o s e  p r o p e r t i e s  
w h i c h  c a n  b e  t r a c e d  t o  a n  e x c h a n g e  i n v o l v i n g  m e n t a l  
h e a l t h  l a n d s  w i l l  a l s o  b e  i n c l u d e d  i n  t h e  t r u s t .  T o  t h e  
e x t e n t  t h a t  f o r m e r  m e n t a l  h e a l t h  l a n d s  h a v e  b e e n  s o l d  
s i n c e  t h e  d a t e  o f  t h e  c o n v e y a n c e  t h e  t r u s t  m u s t  b e  
r e i m b u r s e d  f o r  t h e  f a i r  m a r k e t  v a l u e  a t  t h e  t i m e  o f  s a l e .  
I n  c a l c u l a t i n g  t h e  t o t a l  a m o u n t  o w e d ,  t h e  t r i a l  c o u r t  
s h o u l d  g r a n t  a  s e t - o f f  f o r  m e n t a l  h e a l t h  e x p e n d i t u r e s  
m a d e  b y  t h e  s t a t e  d u r i n g  t h e  s a m e  p e r i o d .  I n  t h e  e v e n t  
t h a t  e x p e n d i t u r e s  e x c e e d e d  t h e  v a l u e  o f  t h e  l a n d s  s o l d ,  
t h e  s t a t e  n e e d  n o t  f u r n i s h  c a s h  a s  p a r t  o f  t h e  
r e c o n s t i t u t i o n .  T h e  g o a l  i s  t o  r e s t o r e  t h e  t r u s t  t o  i t s  
p o s i t i o n  j u s t  p r i o r  t o  t h e  c o n v e y a n c e  e f f e c t e d  b y  t h e  
r e d e s i g n a t i o n  l e g i s l a t i o n .

S t a t e  v .  W e i s s . 7 0 6  P . 2 d  6 8 1 ,  6 8 4  ( A l a s k a  1 9 8 5 ) .

Weiss v. State
4FA-82-2208 Civil
MD&O 7



m e n t a l  h e a l t h  l a n d s  h e l d  b y  t h i r d  p a r t i e s . 6 S e e  W e i s s , 7 0 6  P . 2 d  a t  

6 8 4  n . 4 .

T h e  p a r t i e s  h a v e  s t r u g g l e d  t o  a g r e e  o n  a n  a d e q u a t e  r e m e d y  

s i n c e  t h e  S u p r e m e  C o u r t  d e c i s i o n .  M a j o r  a t t e m p t s  a t  s e t t l e m e n t  

w e r e  m a d e  t h r o u g h  l e g i s l a t i o n  i n  1 9 8 7  ( C h a p t e r  4 8 ) ,  1 9 9 0  ( C h a p t e r  

2 1 0 )  , a n d  1 9 9 1  ( C h a p t e r  6 6 ) .  N o n e  o f  t h e s e  p r o p o s e d  s e t t l e m e n t s  

h a s  o b t a i n e d  p r e l i m i n a r y  a p p r o v a l .

C h a p t e r  4 8  i n v o l v e d  t h e  c o n c e p t  o f  t h e  S t a t e  " r e n t i n g "  m e n t a l  

h e a l t h  l a n d s  f r o m  t h e  t r u s t .  T h e  t r u s t  w a s  t o  b e  r e c o n s t i t u t e d  

e n t i r e l y  w i t h  l a n d  w i t h i n  l e g i s l a t i v e l y - d e s i g n a t e d  a r e a s  a n d  t h e  

o r i g i n a l  t r u s t  l a n d s  n o t  i n  l e g i s l a t i v e l y - d e s i g n a t e d  a r e a s  w e r e  t o  

b e  r e l e a s e d  f r o m  t r u s t  s t a t u s .  T h e  r e c o n s t i t u t e d  t r u s t  w a s  t o  h a v e  

t h e  s a m e  f a i r  m a r k e t  v a l u e  a s  t h e  o r i g i n a l  o n e  m i l l i o n  a c r e s  o f  

m e n t a l  h e a l t h  l a n d s .  T h e  S t a t e  w a s  t o  c o m p e n s a t e  t h e  t r u s t  b y  

" r e n t i n g "  t h e  r e c o n s t i t u t e d  t r u s t  l a n d s  a t  a n  a n n u a l  a m o u n t  o f

6T h i s  i s s u e  w a s  r a i s e d  i n  A M H A 's  c o m p l a i n t  a f t e r  t h e  S u p r e m e
C o u r t ' s  d e c i s i o n .  T h e  p l a i n t i f f s  a n d  t h e  S t a t e  d i s a g r e e  o n  w h i c h  
t r u s t  l a n d s  h a v e  b e e n  " s o l d "  w i t h i n  t h e  m e a n i n g  o f  t h e  c o u r t ' s  
o p i n i o n .  T h e  S t a t e  c o n t e n d s  t h a t  a n y  d i s p o s i t i o n ,  e v e n  d e s i g n a t i o n  
a s  a  p a r k ,  m e a n s  t h e  l a n d  h a s  b e e n  " s o l d . "  P l a i n t i f f s  h a v e  a r g u e d  
t h a t  t h e  t e r m  " s o l d "  a p p l i e s  o n l y  t o  l a n d  c o n v e y e d  t o  b o n a  f i d e  
p u r c h a s e r s ,  w h i c h  o f  c o u r s e  w o u l d  n o t  i n c l u d e  m u n i c i p a l i t i e s .  T h e y  
c o n t e n d  t h a t  t h i s  l a w s u i t  w a s  s u f f i c i e n t l y  w e l l - k n o w n  t h a t  a l l  o r  
n e a r l y  a l l  p u r c h a s e r s  h a d  a t  l e a s t  c o n s t r u c t i v e  n o t i c e  o f  t h e  
t r u s t ' s  i n t e r e s t  a n d  t h e  S t a t e ' s  b r e a c h  o f  t r u s t .  S e e  S e t t l i n g  
P l a i n t i f f s '  M e m o .  S u p p o r t i n g  M o t i o n  f o r  P r e l i m i n a r y  A p p r o v a l ,  a t
8 ( J u l y  1 ,  1 9 9 2 ) .  S i n c e  i t  i s  p o s s i b l e  t h a t  t h e  a m o u n t  o f  t h e
S t a t e ' s  p a s t  m e n t a l  h e a l t h  e x p e n d i t u r e s  e x c e e d  t h e  v a l u e  o f  " s o l d "  
t r u s t  l a n d ,  i t  i s  p o s s i b l e  t h a t  t h e  t r u s t  w o u l d  n o t  r e c e i v e  a n y  
c a s h  r e i m b u r s e m e n t  e v e n  i f  s u b s t a n t i a l  a m o u n t s  o f  l a n d  w e r e  " s o l d . "  
I t  i s  i n  t h e  i n t e r e s t  o f  t h e  S t a t e  t o  m a x i m i z e  t h e  a m o u n t  o f  l a n d s  
" s o l d "  a n d  t h e  a m o u n t  o f  p a s t  m e n t a l  h e a l t h  e x p e n d i t u r e s .  I t  i s  
i n  t h e  i n t e r e s t  o f  t h e  t r u s t  t o  m i n i m i z e  b o t h  c a t e g o r i e s .
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e i g h t  p e r c e n t  o f  t h e  f a i r  m a r k e t  v a l u e  o f  t r u s t  l a n d s  w i t h  t h e  

v a l u e  o f  t h e  l a n d s  t o  b e  r e d e t e r m i n e d  e v e r y  f i v e  y e a r s .  U n t i l  f a i r  

m a r k e t  v a l u e  o f  t h e  l a n d s  w a s  e s t a b l i s h e d ,  f i v e  p e r c e n t  o f  t h e  

S t a t e ' s  u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  w a s  d e e m e d  t o  b e  t h e  

i n c o m e  o f  t h e  t r u s t .  C h a p t e r  4 8  a l s o  c r e a t e d  a n  A l a s k a  M e n t a l  

H e a l t h  B o a r d  t o  d e t e r m i n e  t h e  n e e d s  o f  t h e  m e n t a l  h e a l t h  p r o g r a m  

a n d  t r a n s m i t  f u n d i n g  r e c o m m e n d a t i o n s  t o  t h e  g o v e r n o r  a n d  

l e g i s l a t u r e .

C h a p t e r  4 8  f a i l e d  a s  a  p o s s i b l e  s e t t l e m e n t  b e c a u s e  t h e  p a r t i e s  

c o u l d  n o t  d e t e r m i n e  f a i r  m a r k e t  v a l u e  o f  t h e  t r u s t  l a n d s .  T h e  f a i r  

m a r k e t  v a l u e  o f  t r u s t  l a n d s  w a s  e s t i m a t e d  a c c o r d i n g  t o  p r o c e d u r e s  

a p p r o v e d  b y  t h e  I n t e r i m  M e n t a l  H e a l t h  T r u s t  C o m m i s s i o n 7 a t  $ 2 , 2 4 3  

b i l l i o n .  T h e  S t a t e  c o n s i d e r e d  t h i s  f i g u r e  m u c h  t o o  h i g h .  T h e  

C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  w r o t e  t o  t h e  

A l a s k a  M e n t a l  H e a l t h  B o a r d  o n  A p r i l  1 7 ,  1 9 9 0 ,  a n n o u n c i n g  t h a t  t h e  

d e p a r t m e n t  w o u l d  n o t  f o l l o w  t h e  p r o c e d u r e s .  I m p a s s e  r e s u l t e d .

T h e  l e g i s l a t u r e  t h e n  e n a c t e d  a  d i f f e r e n t  s e t t l e m e n t  p r o p o s a l  

i n  C h a p t e r  2 1 0 ,  w h i c h  e l i m i n a t e d  t h e  n e e d  f o r  a  l a n d  v a l u e  

d e t e r m i n a t i o n .  C h a p t e r  2 1 0  p r o v i d e d  f o r  c o m p e n s a t i o n  t o  t h e  t r u s t  

i n  t h e  a m o u n t  o f  s i x  p e r c e n t  o f  t h e  S t a t e ' s  u n r e s t r i c t e d  g e n e r a l  

r e v e n u e s .  P l a i n t i f f s  r e j e c t e d  t h i s  p r o p o s a l  b e c a u s e  S t a t e  r e v e n u e s  

w e r e  e x p e c t e d  t o  f a l l  t o  a  l e v e l  a t  w h i c h  t h e  t r u s t  w a s  u n l i k e l y  

t o  r e c e i v e  f a i r  c o m p e n s a t i o n  f o r  t h e  v a l u e  o f  t r u s t  l a n d s .  T h e

7T h e  I n t e r i m  M e n t a l  H e a l t h  T r u s t  C o m m i s s i o n  w a s  o r i g i n a l l y  
e s t a b l i s h e d  u n d e r  C h a p t e r  1 3 2 ,  SLA 1 9 B 6 .
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c o u r t  h e l d  t h a t  t h e  l e g i s l a t u r e  c o u l d  n o t  s e t t l e  t h e  l a w s u i t  

u n i l a t e r a l l y  w i t h  s u c h  l e g i s l a t i o n ,  p a r t i c u l a r l y  i n  v i e w  o f  t h e  

S u p r e m e  C o u r t ' s  m a n d a t e  t o  r e c o n s t i t u t e  t h e  t r u s t  " t o  m a t c h  a s  

n e a r l y  a s  p o s s i b l e  t h e  h o l d i n g s  w h i c h  c o m p r i s e d  t h e  t r u s t  w h e n  t h e  

1 9 7 8  l a w  b e c a m e  e f f e c t i v e . "  M e m o r a n d u m  D e c i s i o n  a n d  O r d e r ,  a t  8 -  

9 ( J u l y  9 ,  1 9 9 0 ) .

P l a i n t i f f s  o b t a i n e d  a n  i n j u n c t i o n  p r o h i b i t i n g  t h e  S t a t e  f r o m  

t a k i n g  a n y  f u r t h e r  a c t i o n  o n  m e n t a l  h e a l t h  l a n d s .  S e e  M e m o r a n d u m  

D e c i s i o n  a n d  O r d e r  ( J u l y  9 ,  1 9 9 0 ) .  T h e  p l a i n t i f f s  a l s o  f i l e d  l i s  

p e n d e n s  o n  a l l  o r i g i n a l  m e n t a l  h e a l t h  l a n d s .  A r o u n d  6 , 0 0 0  l a n d  

t r a n s a c t i o n s  w e r e  a f f e c t e d  b y  t h e  i n j u n c t i o n  a n d / o r  l i s  p e n d e n s .  

T h i s  p l a c e d  m a n y  p u r c h a s e r s  o f  s m a l l  p a r c e l s  i n  a  d i f f i c u l t  

p o s i t i o n :  t h e y  m a d e  a l l  o f  t h e i r  p a y m e n t s  t o  t h e  S t a t e  f o r  l a n d  

p u r c h a s e d  i n  a  s t a t e  l a n d  s a l e ,  b u t  w e r e  s t i l l  u n a b l e  t o  o b t a i n  

p a t e n t  t o  t h e  l a n d .  B e c a u s e  o f  t h e  c l o u d  o n  t h e i r  t i t l e ,  m a n y  o f  

t h e s e  i n d i v i d u a l  p u r c h a s e r s  h a v e  f o u n d  t h e m s e l v e s  u n a b l e  t o  s e l l  

t h e  l a n d  o r  o b t a i n  f i n a n c i n g  f o r  c o n s t r u c t i o n .  C e r t a i n  

d e v e l o p m e n t s  o n  s t a t e  l a n d ,  s u c h  a s  m i n i n g  o p e r a t i o n s ,  a l s o  h a v e  

b e e n  d e l a y e d  d u e  t o  t h e  u n c e r t a i n t y  o f  t i t l e .

I n  M a y  1 9 9 1 ,  a f t e r  n e g o t i a t i o n s  b e t w e e n  t h e  S t a t e  a n d  c l a s s  

c o u n s e l ,  t h e  A l a s k a  L e g i s l a t u r e  p a s s e d  C h a p t e r  6 6 .  T h e  l e g i s ­

l a t i o n  c o n t a i n e d  a m e n d m e n t s  t o  t h e  s t a t e ' s  m e n t a l  h e a l t h  p r o g r a m  

a n d  e s t a b l i s h e d  a  p r o c e s s  t o  s e l e c t  l a n d  f o r  a n  e n t i r e l y  l a n d -  

b a s e d  r e c o n s t i t u t i o n  o f  t h e  m e n t a l  h e a l t h  l a n d  t r u s t .  On  A p r i l  6 ,  

1 9 9 2 ,  a  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t ,  i n c o r p o r a t i n g  C h a p t e r  6 6 ,
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w a s  s i g n e d  b y  t h e  S t a t e  a n d  t h r e e  o f  t h e  f o u r  c l a s s  c o u n s e l . 8 

B e c a u s e  o f  H . L . ' s  a l l e g a t i o n s  o f  i m p r o p r i e t i e s  d u r i n g  n e g o t i a ­

t i o n s ,  a n  e v i d e n t i a r y  h e a r i n g  r e g a r d i n g  s e t t l e m e n t  n e g o t i a t i o n s  w a s  

h e l d  i n  S e p t e m b e r  1 9 9 2 ,  a n d  c o n t i n u e d  i n  J a n u a r y  1 9 9 3 .

T h e  l e g a l i t y  o f  p o r t i o n s  o f  C h a p t e r  6 6  d e a l i n g  w i t h  r e c o n ­

s t i t u t i o n  o f  t h e  m e n t a l  h e a l t h  l a n d  t r u s t  w a s  c h a l l e n g e d  b y  t h e  

P u b l i c  I n t e r e s t  I n t e r v e n o r s .  T h e  p o r t i o n s  o f  t h e  C h a p t e r  6 6  

s e t t l e m e n t  a f f e c t i n g  C o o k  I n l e t  o i l  a n d  g a s  l e a s e s  o n  s t a t e  l a n d  

w e r e  c h a l l e n g e d  b y  M a r a t h o n  O i l  C o m p a n y  a n d  U n i o n  O i l  C o m p a n y  o f  

C a l i f o r n i a  ( " O i l  C o m p a n y  I n t e r v e n o r s " ) .  T h e  P u b l i c  I n t e r e s t  I n t e r ­

v e n o r s  ' c h a l l e n g e  t o  C h a p t e r  6 6  w a s  a d d r e s s e d  i n  t h e  c o u r t ' s  

M e m o r a n d u m  D e c i s i o n  a n d  O r d e r  r e g a r d i n g  P u b l i c  I n t e r e s t  

I n t e r v e n o r s *  C o m p l a i n t  ( A p r i l  2 6 ,  1 9 9 3 ) .  T h e  O i l  C o m p a n y

I n t e r v e n o r s '  c h a l l e n g e  t o  p r o v i s i o n s  i n  t h e  p r o p o s e d  s e t t l e m e n t  

w h i c h  e f f e c t e d  t h e i r  o i l  a n d  g a s  l e a s e s  o n  s t a t e  l a n d  i n  C o o k  I n l e t  

w a s  a d d r e s s e d  i n  t h e  c o u r t ' s  M e m o r a n d u m  D e c i s i o n  a n d  O r d e r  ( M a y  1 4 ,

1 9 9 3 )  . B o t h  d e c i s i o n s  w e r e  a p p e a l e d . 9

On  O c t o b e r  4 ,  1 9 9 3  t h e  c o u r t  d e n i e d  a  m o t i o n  m a d e  b y  H . L .  a n d  

B o s e l  f o r  p a r t i a l  s u m m a r y  j u d g m e n t  a n d  h e l d  t h a t  i n t e r v e n i n g  

p l a i n t i f f  c l a s s  m e m b e r s  h a v e  t h e  s a m e  s t a t u s  a s  o r i g i n a l  n a m e d

8 C o u n s e l  f o r  B o s e l ,  J e f f  J e s s e e ,  w i t h d r e w  f r o m  t h e  C h a p t e r  6 6  
s e t t l e m e n t  i n  D e c e m b e r  1 9 9 2 .

9 I f  t h i s  s e t t l e m e n t  i s  a p p r o v e d ,  t h e  O i l  C o m p a n y  I n t e r v e n o r s  
p l a n  t o  f i l e  m o t i o n s  t o  t h e  A l a s k a  S u p r e m e  C o u r t  r e q u e s t i n g  
d i s m i s s a l  o f  t h e i r  a p p e a l s  a s  m o o t  a n d  v a c a t i o n  o f  t h e  o r d e r s  o n  
w h i c h  t h e  a p p e a l s  a r e  b a s e d .  R e s p o n s e  o f  O i l  C o m p a n y  I n t e r v e n o r s ,  
a t  4 ( J u l y  1 ,  1 9 9 4 ) .

Weiss v. State
4FA-82-2208 Civ.il
MD&O 11



p l a i n t i f f s  a n d  c l a s s  m e m b e r s .  I f  a  s e t t l e m e n t  r e c e i v e s  f i n a l  

a p p r o v a l ,  a l l  m e m b e r s  o f  t h e  c l a s s  w i l l  b e  b o u n d  b y  t h a t  

d e c i s i o n . 10

O n  D e c e m b e r  3 0 ,  1 9 9 3 ,  t h e  c o u r t  r e f u s e d  t o  g r a n t  p r e l i m i n a r y  

a p p r o v a l  t o  t h e  C h a p t e r  6 6  s e t t l e m e n t .  S e e  M e m o r a n d u m  D e c i s i o n  a n d  

O r d e r ,  a t  1 2 2  ( D e c .  3 0 ,  1 9 9 3 ) .  T h e  c o u r t  f o u n d  t h a t  t h e  p r o p o s e d  

s e t t l e m e n t  h a d  s e r i o u s  d e f i c i e n c i e s  b e c a u s e  t h e  a g r e e m e n t  p e r m i t t e d  

a n y  p a r t y  t o  t e r m i n a t e  t h e  s e t t l e m e n t  a g r e e m e n t  e v e n  a f t e r  f i n a l  

a p p r o v a l  a n d  d i s m i s s a l  o f  t h i s  c a s e .  S e e  M e m o r a n d u m  D e c i s i o n  a n d  

O r d e r ,  a t  1 2 1  ( D e c .  3 0 ,  1 9 9 3 )  .

N e g o t i a t i o n s  o f  a  n e w  s e t t l e m e n t  s t a r t e d  i n  J a n u a r y  1 9 9 4 .  I n  

a  s p e c i a l  s e s s i o n  f o l l o w i n g  t h e  1 9 9 4  l e g i s l a t i v e  s e s s i o n ,  HB 2 0 1  

a n d  HB 3 7 1  w e r e  p a s s e d  a m e n d i n g  C h a p t e r  6 6  a n d  e s t a b l i s h i n g  a  n e w  

s e t t l e m e n t . 11

T h e  HB 2 0 1  s e t t l e m e n t  i n c l u d e s  m o r e  c a s h  a n d  l e s s  l a n d  t h a n  

t h e  C h a p t e r  6 6  s e t t l e m e n t .  I t  i s  s u p p o r t e d  b y  t h e  S t a t e ,  B o s e l ,  

a n d  H . L .  I t  i s  o p p o s e d  b y  W e i s s  a n d  AMHA. T h e  s e t t l e m e n t  i s  

s u p p o r t e d  b y  t h e  P u b l i c  I n t e r e s t  I n t e r v e n o r s ,  w h o  p a r t i c i p a t e d  i n  

n e g o t i a t i o n s  c o n c e r n i n g  l a n d  t o  b e  i n c l u d e d  i n  t h e  r e c o n s t i t u t e d  

t r u s t .  T h e  O i l  C o m p a n y  I n t e r v e n o r s  s u p p o r t  HB 2 0 1 ,  b u t  d e c l i n e d

100 f  c o u r s e  c l a s s  m e m b e r s  w h o  o b j e c t  t o  a  s e t t l e m e n t  m a y  
a p p e a l  a n y  d e c i s i o n  g r a n t i n g  f i n a l  a p p r o v a l .

n HB 2 0 1  h a s  b e c a m e  C h a p t e r  5 ,  F S S  SLA 1 9 9 4 ,  a n d  t h e  
a c c o m p a n y i n g  a p p r o p r i a t i o n s  b i l l ,  HB 3 7 1 ,  b e c a m e  C h a p t e r  6 ,  F S S  SLA 
1 9 9 4 ,  a f t e r  G o v e r n o r  H i c k e l  s i g n e d  t h e  b i l l s  o n  J u n e  2 3 ,  1 9 9 4 .
B e c a u s e  t h e  s e t t l e m e n t  l e g i s l a t i o n  h a s  b e e n  c a l l e d  "H B  2 0 1 "  i n  m o s t  
o f  t h e  d o c u m e n t s  s u b m i t t e d  t o  t h e  c o u r t ,  t h i s  m e m o r a n d u m  w i l l  
c o n t i n u e  t o  u s e  t h e  t e r m s  "HB 2 0 1 "  a n d  "HB 3 7 1 . "
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t o  s i g n  t h e  s e t t l e m e n t  a g r e e m e n t  d u e  t o  a  d i s a g r e e m e n t  w i t h  t h e  

S t a t e  o v e r  p r o v i s i o n s  r e l a t i n g  t o  a t t o r n e y s '  f e e s . 12

T h e  HB 2 0 1  s e t t l e m e n t  i s  s u m m a r i z e d  b e l o w .  A d d i t i o n a l  

i n f o r m a t i o n  r e g a r d i n g  t h e  s e t t l e m e n t  a n d  t h e  n e g o t i a t i o n  p r o c e s s  

w i l l  b e  d i s c u s s e d  a s  i t  r e l a t e s  t o  s p e c i f i c  i s s u e s  r a i s e d  b y  t h e  

f a c t o r s  t h e  c o u r t  m u s t  c o n s i d e r  i n  m a k i n g  t h e  p r e l i m i n a r y  a p p r o v a l  

d e c i s i o n .

I I I .  SUMMARY OF THE PRO POSED SET TL EM EN T 

T h e  s e t t l e m e n t  c o m p o n e n t s  o f  HB 2 0 1  a r e  c o n t a i n e d  i n  s e c t i o n s  

2 t h r o u g h  9 ,  1 2  t h r o u g h  4 1 ,  4 3 ,  4 6 ,  4 7 ,  5 0 ,  a n d  5 1 .  A p r o p o s e d

s e t t l e m e n t  a g r e e m e n t  s u b m i t t e d  w i t h  H . L . ' s  M o t i o n  f o r  P r e l i m i n a r y  

A p p r o v a l  h a s  b e e n  s i g n e d  b y  t h e  S t a t e ,  H . L . ,  a n d  B o s e l .  S e t t l e m e n t  

A g r e e m e n t  a n d  S t i p u l a t i o n  t o  T e r m s  o f  D i s m i s s a l  ( J u n e  1 0 ,  1 9 9 4 ) .  

HB 2 0 1  t o  a  g r e a t  e x t e n t  i n c o r p o r a t e d  t h e  C h a p t e r  6 6  p r o v i s i o n s  

t h a t  a r e  d e s i g n e d  t o  i m p r o v e  t h e  m e n t a l  h e a l t h  p r o g r a m  f o r  

b e n e f i c i a r i e s ,  b u t  s e c t i o n  3 9  o f  HE 2 0 1  r e p e a l s  t h e  t r u s t  

r e c o n s t i t u t i o n  p r o v i s i o n s  o f  C h a p t e r  6 6 .  HB 2 0 1  r e c o n s t i t u t e d  t h e  

t r u s t  w i t h  a  s p e c i f i c  l a n d  p a c k a g e  a n d  a  $ 2 0 0  m i l l i o n  c a s h  p a y m e n t .

12T h e  O i l  C o m p a n y  I n t e r v e n o r s  d o  n o t  s u p p o r t  S e c t i o n  V I ,  
p a r a g r a p h  4 o f  t h e  s e t t l e m e n t ,  w h i c h  s t a t e s :

A t t o r n e y  f e e s  a n d  c o s t s  s h a l l  b e  a w a r d e d  a n d  
p a i d  a s  d e t e r m i n e d  b y  t h e  c o u r t .  P a r a g r a p h  
6 ( e )  r e q u i r e s  d i s m i s s a l  o f  a p p e a l s  t o  t h e  
S u p r e m e  C o u r t  b e c a u s e  t h e y  a r e  m o o t .  T h e  
p a r t i e s  r e q u e s t  t h a t  a t t o r n e y  f e e s  b e  a w a r d e d  
a s  i f  t h e  o r d e r s  h a d  n o t  b e e n  a p p e a l e d .

O i l  C o m p a n y  I n t e r v e n o r s '  R e s p o n s e ,  a t  3 - 4  ( J u l y  1 ,  1 9 9 4 ) .
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M o s t  o f  t h e  s e t t l e m e n t  t e r m s  b e c o m e  e f f e c t i v e  o n l y  i f  t h i s  a c t i o n  

i s  d i s m i s s e d  a n d  a n y  a p p e a l s  a r e  r e s o l v e d  b y  D e c e m b e r  1 5 ,  1 9 9 4 . 13 

HB 2 0 1  § §  3 7 .

C h a p t e r  6 6  w a s  a  " p r o c e s s "  s e t t l e m e n t ,  w h i c h  s e t  g u i d e l i n e s  

f o r  c h o o s i n g  t h e  l a n d s  f o r  r e t u r n  t o  t h e  t r u s t ;  HB 2 0 1  i s  a  

" p r o d u c t "  s e t t l e m e n t  w i t h  l a n d s  a l r e a d y  s e l e c t e d  a n d  a  d e f i n i t e  

a m o u n t  o f  m o n e y  ( $ 2 0 0  m i l l i o n )  a p p r o p r i a t e d  i n  HB 3 7 1  f o r  t h e  t r u s t  

f u n d . 14 S e c t i o n  4 0 ( a )  o f  HB 2 0 1  r e t u r n s  a p p r o x i m a t e l y  5 6 8 , 0 0 0  

a c r e s  o f  o r i g i n a l  t r u s t  l a n d  t o  t h e  r e c o n s t i t u t e d  t r u s t  a n d  

d e s i g n a t e s  a p p r o x i m a t e l y  3 5 3 , 0 0 0  a c r e s  o f  o t h e r  s t a t e  l a n d  a s  

s u b s t i t u t e  t r u s t  l a n d  t o  r e p l a c e  o r i g i n a l  t r u s t  l a n d  t h a t  w i l l  n o t  

b e  r e t u r n e d  t o  t h e  t r u s t .  T h e  o r i g i n a l  t r u s t  l a n d  t o  b e  

r e c o n s t i t u t e d  i n t o  t h e  t r u s t  i n c l u d e s  a p p r o x i m a t e l y  4 3 5 , 0 0 0  a c r e s  

i n  f e e ,  a p p r o x i m a t e l y  5 5 , 0 0 0  a c r e s  o f  m i n e r a l  e s t a t e ,  a n d  

a p p r o x i m a t e l y  7 8 , 5 0 0  a c r e s  o f  o i l  a n d  g a s  i n t e r e s t s .  S e e  A f f .  H a r r y  

A .  N o a h  ( S t a t e  M / P r e l i m .  A p p r . ,  a t  3 n . 4 ,  E x h .  A ) .  L a n d s  r e t u r n e d  

t o  t h e  t r u s t  w i l l  i n c l u d e  o n l y  t h e  m i n e r a l  e s t a t e  o r  o i l  a n d  g a s  

i n t e r e s t s  w h e r e  t h e  s u r f a c e  h a s  b e e n  c o n v e y e d  t o  t h i r d  p a r t i e s  o r  

i s  w i t h i n  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  s u c h  a s  t h e  M a t a n u s k a

13T h e  g o v e r n o r  m a y  e x t e n d  t h e  d e a d l i n e  f o r  u p  t o  4 5  a d d i t i o n a l  
d a y s .  HB 2 0 1  § 4 7 .

14S e c t i o n  1 o f  HB 3 7 1  p r o v i d e s  t h a t  t h e  M e n t a l  H e a l t h  T r u s t  
F u n d ,  e s t a b l i s h e d  b y  s e c t i o n  1 2  o f  HB 2 0 1 ,  i s  f u n d e d  b y :  ( 1 )  $ 3 3
m i l l i o n  f r o m  t h e  e x i s t i n g  m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t ;  ( 2 )  
$ 1 1 . 7  m i l l i o n  f r o m  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  (DNR) t r u s t  
i n c o m e  a c c o u n t  i n  t h e  g e n e r a l  f u n d ;  ( 3 )  $ 2 5  m i l l i o n  f r o m  s a l e  o f  
DNR l a n d  s a l e  c o n t r a c t s ;  a n d  ( 4 )  $ 1 3 0 . 3  m i l l i o n  f r o m  t h e
c o n s t i t u t i o n a l  b u d g e t  r e s e r v e  f u n d .

W e i s s  v .  S t a t e  
4 F A - 8 2 - 2 2 0 8  C i v i l
MD&O 14



V a l l e y  M o o s e  R a n g e .  H . L .  a n d  B o s e l  M em .  S u p .  M / P r e l i m .  A p p r . ,  a t  

5 ( J u n e  1 0 ,  1 9 9 4 )  . O t h e r  s t a t e  l a n d  t o  b e  t r a n s f e r r e d  i n c l u d e s

1 1 1 . 0 0 0  a c r e s  i n  f e e , 15 2 1 7 , 0 0 0  a c r e s  o f  m i n e r a l  e s t a t e , 16 a n d  

a p p r o x i m a t e l y  2 5 , 0 0 0  a c r e s  o f  o i l  a n d  g a s  i n t e r e s t s . 17 S e e  A f f .  

H a r r y  A .  N o a h  ( S t a t e  M / P r e l i m .  A p p r . ,  a t  3 n . 5 ,  E x h .  A ) .

T h e  r e c o n s t i t u t e d  l a n d  t r u s t  w i l l  c o n s i s t  o f  a  t o t a l  o f

9 3 0 . 0 0 0  a c r e s ,  t h e  v a l u e  o f  w h i c h  i s  e s t i m a t e d  b y  H . L .  a n d  B o s e l  

t o  b e  b e t w e e n  $ 1 . 0  a r i d  $ 1 . 1  b i l l i o n .  H . L .  a n d  B o s e l  M em .  S u p .  

M / P r e l i m .  A p p r . ,  a t  2 ,  4 ,  6 - 7  ( J u n e  1 0 ,  1 9 9 4 ) .  W e i s s  a n d  AMHA

e s t i m a t e  t h e  v a l u e  o f  t h e  l a n d s  t o  b e  $ 5 6 0  m i l l i o n .  W e i s s  O p p .  c o  

P r e l i m .  A p p r . ,  a t  6 ( J u l y  1 ,  1 9 9 4 ) .

A m e n t a l  h e a l t h  t r u s t  f u n d  w i l l  b e  e s t a b l i s h e d  t o  r e c e i v e  

r e v e n u e s  a t t r i b u t a b l e  t o  t h e  p r i n c i p a l  o f  t h e  t r u s t .  HB 2 0 1  § §  1 2 -  

1 4 .  A s  c o m p e n s a t i o n  f o r  t h e  o r i g i n a l  t r u s t  l a n d s  n o t  r e t u r n e d  t o  

t h e  t r u s t ,  t h e  f u n d  w i l l  s t a r t  w i t h  t h e  $ 2 0 0  m i l l i o n  c a s h  p a y m e n t  

a p p r o p r i a t e d  i n  HB 3 7 1 .  T h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  w i l l  

m a n a g e  t h e  t r u s t  f u n d .  HB 2 0 1  § §  3 ,  4 .  HB 2 0 1  p r o v i d e s  t h a t  t h e

O f  t h i s  " o t h e r  s t a t e  l a n d "  t o  b e  c o n v e y e d  i n  f e e ,  a p p r o x ­
i m a t e l y  4 1 , 0 0 0  a c r e s  w a s  s e l e c t e d  f o r  i t s  s u r f a c e  v a l u e ,  4 , 2 5 2  
a c r e s  f o r  t i m b e r  v a l u e ,  a n d  a p p r o x i m a t e l y  6 5 , 0 0 0  a c r e s  f o r  i t s  
m i n e r a l  p o t e n t i a l ,  i n c l u d i n g  a p p r o x i m a t e l y  9 , 0 7 7  a c r e s  a d j a c e n t  t o  
t h e  F o r t  K n o x  m i n i n g  p r o j e c t .  H . L .  M / P r e l i m .  A p p r . ,  a t  6 .

16A p p r o x i m a t e l y  1 1 6 , 0 0 0  a c r e s  o f  t h i s  l a n d  i s  l o c a t e d  n e a r  
S a l c h a  a n d  h a s  b e e n  s e l e c t e d  b y  t h e  s t a t e  b u t  n o t  t e n t a t i v e l y  
a p p r o v e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  I t  i s  p a r t  o f  a  m i l i t a r y  
w i t h d r a w a l .  U n l e s s  t h e  m i l i t a r y  w i t h d r a w a l  i s  r e l e a s e d ,  i t  i s  n o t  
l i k e l y  t h a t  t h i s  l a n d  c o u l d  b e  c o n v e y e d  t o  t h e  t r u s t  i n  t h e  
f o r e s e e a b l e  f u t u r e .

17
T h e  o i l  a n d  g a s  i n t e r e s t s  a r e  l o c a t e d  i n  t h e  l o w e r  K e n a i  

p e n i n s u l a  a n d  l o w e r  S u s i t n a  V a l l e y .
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" c a s h  p r i n c i p a l  o f  t h e  m e n t a l  h e a l t h  t r u s t  f u n d  s h a l l  b e  r e t a i n e d  

p e r p e t u a l l y  i n  t h e  f u n d  f o r  i n v e s t m e n t  b y  t h e  A l a s k a  P e r m a n e n t  F u n d  

C o r p o r a t i o n . "  HB 2 0 1  § 14  ( t o  b e  c o d i f i e d  a s  AS 3 7 . 1 4 . 0 3 5 ( a ) ) .

E a r n i n g s  f r o m  t h e  t r u s t  f u n d  a l o n g  w i t h  t r u s t  l a n d  r e v e n u e s  

n o t  a t t r i b u t a b l e  t o  p r i n c i p a l  w i l l  b e  d e p o s i t e d  i n  a  m e n t a l  h e a l t h  

t r u s t  i n c o m e  a c c o u n t . 18 HB 2 0 1  § §  3 ,  1 4 ,  1 5 .  T h e  i n c o m e  a c c o u n t

w i l l  b e  a d m i n i s t e r e d  b y  t h e  A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y . 19 

I!B 2 0 1  § 1 6  ( t o  be c o d i f i e d  a s  AS 3 7 .  1 4 . 0 3 9 ( a ) ) .  M o n e y  i n  t h e  

t r u s t  i n c o m e  a c c o u n t  m a y  be u s e d  b y  t h e  T r u s t  A u t h o r i t y  f o r :  ( 1 )  

a w a r d i n g  g r a n t s  a n d  c o n t r a c t s  t o  e n s u r e  a n  i n t e g r a t e d  c o m p r e h e n ­

s i v e  m e n t a l  h e a l t h  p r o g r a m  f o r  t h e  s t a t e ; 20 ( 2 )  o b t a i n i n g  p r i v a t e  

a n d  f e d e r a l  g r a n t s  f o r  t h e  a b o v e  p u r p o s e ;  ( 3 )  s o l i c i t i n g  g i f t s ,  

b e q u e s t s ,  a n d  c o n t r i b u t i o n s  f o r  t h e  a b o v e  p u r p o s e ;  ( 4 )  r e i m b u r s i n g  

t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  a n d  DNR f o r  t h e  c o s t  o f  

m a n a g i n g  t r u s t  a s s e t s ;  ( 5 )  o f f s e t t i n g  t h e  e f f e c t s  o f  i n f l a t i o n  o n

18 *A t  t h e  e n d  o f  e a c h  f i s c a l  y e a r ,  t h e  A l a s k a  P e r m a n e n t  F u n d
C o r p o r a t i o n  m u s t  t r a n s f e r  t h e  n e t  i n c o m e  o f  t h e  t r u s t  f u n d  t o  t h e  
m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t .  HB 2 0 1  §  1 4  ( t o  b e  c o d i f i e d  a t  
AS 3 7 . 1 4 . 0 3 5 ( b ) ) .  I n  a d d i t i o n ,  m o n e y  d e p o s i t e d  p r i o r  t o  D e c e m b e r  
1 5  i n  t h e  e x i s t i n g  m e n t a l  h e a l t h  t r u s t  i n c o m e  a n d  p r o c e e d s  a c c o u n t  
w i l l  b e  d e p o s i t e d  i n  e i t h e r  t h e  i n c o m e  a c c o u n t  o r  t r u s t  f u n d  
e s t a b l i s h e d  b y  HB 2 0 1 .  S e t t l e m e n t  A g r e e m e n t ,  a r t .  V ,  s e c .  5 ( J u n e  
1 0 ,  1 9 9 4 ) .

19T h e  A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  i s  c r e a t e d  b y  
s e c t i o n  2 6  o f  C h a p t e r  6 6 ,  SLA 1 9 9 1 .  A s e v e n - p e r s o n  b o a r d  o f  
t r u s t e e s  w i l l  g o v e r n  t h e  T r u s t  A u t h o r i t y .  C h .  6 6  § 2 6 ,  S L A  1 9 9 1 .  
B o a r d  m e m b e r s  m u s t  b e  a p p o i n t e d  b y  t h e  g o v e r n o r  a n d  c o n f i r m e d  b y  
t h e  l e g i s l a t u r e .  HB 2 0 1  § 2 4 .  T h e  b o a r d  h a s  t h e  d u t y  t o  p r e s e r v e  
a n d  p r o t e c t  t h e  t r u s t  c o r p u s  u n d e r  AS 3 7 . 1 4 . 0 0 9 ,  w h i c h  i s  a d d e d  b y  
s e c t i o n  1 0  o f  C h a p t e r  6 6  a n d  a m e n d e d  b y  s e c t i o n  9  o f  HB 2 0 1 .

90 . ,
S e c t i o n  1 6  o f  HB 2 0 1  a l s o  a d d s  AS 3 7 . 1 4 . 0 4 5 ,  w h i c h  s p e c i f i e s  

t h e  t e r m s  u n d e r  w h i c h  g r a n t s  a n d  c o n t r a c t s  m a y  b e  a d d e d .
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t h e  t r u s t  f u n d ;  a n d  ( 6 )  m e e t i n g  t h e  n e c e s s a r y  a d m i n i s t r a t i v e

e x p e n s e s  o f  t h e  T r u s t  A u t h o r i t y .  HB 2 0 1  §  1 6  ( t o  b e  c o d i f i e d  a s  AS 

3 7 . 1 4 . 0 4 1 ( a )  a n d  AS 3 7 . 1 4 . 0 4 5 ) .  T h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  

s t a t e s  d i r e c t l y  t h a t  t h e  T r u s t  A u t h o r i t y  m a y  u s e  t h e  m o n e y  i n  t h e  

t r u s t  i n c o m e  a c c o u n t  £ o r  t h e s e  p u r p o s e s  w i t h o u t  f u r t h e r  l e g i s l a t i v e  

a p p r o p r i a t i o n . 21 S e t t l e m e n t  A g r e e m e n t ,  a r t .  V ,  s e c .  4 ,  a t  1 2  ( J u n e  

1 0 ,  1 9 9 4 ) .  I f  m o n e y  i n  t h e  i n c o m e  a c c o u n t  i s  n o t  n e e d e d  f o r  t h e  

n e c e s s a r y  e x p e n s e s  o f  t h e  s t a t e ' s  m e n t a l  h e a l t h  p r o g r a m ,  t h e  T r u s t  

A u t h o r i t y  i s  r e q u i r e d  t o  t r a n s f e r  t h e  m o n e y  t o  t h e  u n r e s t r i c t e d  

g e n e r a l  f u n d  f o r  o t h e r  p u r p o s e s . 22 HB 2 0 1  § 1 6  ( t o  b e  c o d i f i e d  a s  

AS 3 7 . 1 4 . 0 4 1 ( b ) .

T h e  g o v e r n o r  i s  r e q u i r e d  t o  s u b m i t  t o  t h e  l e g i s l a t u r e  a

s e p a r a t e  a p p r o p r i a t i o n s  b i l l  l i m i t e d  t o  t h e  s t a t e ' s  i n t e g r a t e d  

c o m p r e h e n s i v e  m e n t a l  h e a l t h  p r o g r a m  a n d  s i m i l a r l y  t h e  l e g i s l a t u r e  

i s  r e q u i r e d  t o  m a k e  a p p r o p r i a t i o n s  f o r  t h e  m e n t a l  h e a l t h  p r o g r a m  

i n  a  s e p a r a t e  b i l l .  HB 2 0 1  § §  4 ,  7 .  T h e  b i l l  m u s t  b e  a c c o m p a n i e d

b y  a  r e p o r t  e x p l a i n i n g  t h e  d i f f e r e n c e s  b e t w e e n  t h e  a p p r o p r i a t i o n s

p r o p o s e d  b y  t h e  g o v e r n o r  a n d  t h e  T r u s t  A u t h o r i t y ' s  r e c o m m e n d a t i o n s  

f o r  e x p e n d i t u r e s  f r o m  t h e  g e n e r a l  f u n d  f o r  t h e  s t a t e ' s  m e n t a l  

h e a l t h  p r o g r a m .  HB 2 0 1  § 5 .  HB 2 0 1  a l s o  p r o v i d e s  t h a t  i f  t h e  

g o v e r n o r  v e t o e s  a n y  a p p r o p r i a t i o n s  f o r  t h e  m e n t a l  h e a l t h  p r o g r a m ,  

t h e  g o v e r n o r ' s  v e t o  m e s s a g e  m u s t  e x p l a i n  t h e  v e t o e s  i n  l i g h t  o f  t h e

21
I t  i s  n o t  k n o w n  w h e t h e r  t h i s  i s  p e r m i s s i b l e  u n d e r  t h e  A l a s k a  

C o n s t i t u t i o n .

2 2 S u c h  a  t r a n s f e r  i s  p e r m i t t e d  b y  t h e  E n a b l i n g  A c t .  P . L .  8 4 -  
8 3 0 ,  § 2 0 2 ( e ) ,  7 0  s t a t .  7 0 9  ( 1 9 5 6 ) .
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T r u s t  A u t h o r i t y ' s  r e c o m m e n d a t i o n s  f o r  e x p e n d i t u r e s  f r o m  t h e  g e n e r a l  

f u n d  f o r  t h e  m e n t a l  h e a l t h  p r o g r a m .  HB 2 0 1  § 6 .

U n d e r  HB 2 0 1 ,  t h e  r e c o n s t i t u t e d  l a n d  c o r p u s  o f  t h e  t r u s t  w i l l  

b e  m a n a g e d  b y  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  ( " D N R " ) . HB 2 0 1  

§ 1 7 .  S e c t i o n  1 7  o f  HB 2 0 1  d e s c r i b e s  t h e  s t a n d a r d s  a p p l i c a b l e  t o  

D N R ' s  m a n a g e m e n t  o f  t r u s t  l a n d s :

( a )  M e n t a l  h e a l t h  t r u s t  l a n d  s h a l l  b e  
m a n a g e d  c o n s i s t e n t  w i t h  t h e  t r u s t  p r i n c i p l e s  
i m p o s e d  o n  t h e  s t a t e  b y  t h e  A l a s k a  M e n t a l  
H e a l t h  E n a b l i n g  A c t ,  P . L .  8 4 - 8 3 0 ,  7 0  S t a t .  7 0 9  
( 1 9 5 6 ) .

( b )  S u b j e c t  t o  ( a )  o f  t h i s  s e c t i o n ,  t h e  
d e p a r t m e n t

( 1 )  s h a l l  m a n a g e  m e n t a l  h e a l t h  t r u s t  l a n d  
u n d e r  t h o s e  p r o v i s i o n s  o f  l a w  a p p l i c a b l e  t o  
o t h e r  s t a t e  l a n d ;

( 2 )  m a y  e x c h a n g e  o t h e r  s t a t e  l a n d  f o r  
m e n t a l  h e a l t h  t r u s t  l a n d  u n d e r  t h e  p r o c e d u r e s
s e t  o u t  i n  AS 3 8 . 5 0 ;

( 3 )  m a y  c o r r e c t  e r r o r s  o r  o m i s s i o n s  i n  
t h e  l e g a l  d e s c r i p t i o n s  o f  m e n t a l  h e a l t h  t r u s t  
l a n d .

( c )  T h e  c o m m i s s i o n e r  s h a l l  a d o p t  
r e g u l a t i o n s  u n d e r  AS 4 4 . 6 2  ( A d m i n i s t r a t i v e  
P r o c e d u r e  A c t )  t o  i m p l e m e n t  t h i s  s e c t i o n .  T h e  
r e g u l a t i o n s  a d o p t e d  u n d e r  t h i s  s u b s e c t i o n  
m u s t ,  a t  a  m i n i m u m ,  a d d r e s s

( 1 )  m a i n t e n a n c e  o f  t h e  t r u s t  l a n d  b a s e ;

( 2 )  m a n a g e m e n t  f o r  t h e  b e n e f i t  o f  t h e  t r u s t ;

( 3 )  m a n a g e m e n t  f o r  l o n g - t e r m  s u s t a i n e d  
y i e l d  o f  p r o d u c t s  f r o m  t h e  l a n d ;  a n d

( 4 )  m a n a g e m e n t  f o r  m u l t i p l e  u s e  o f  t r u s t  l a n d .

T h u s ,  t o  t h e  e x t e n t  t h a t  t r u s t  p r i n c i p l e s  i m p o s e d  b y  t h e  E n a b l i n g
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A c t  d o  n o t  c o n f l i c t ,  g e n e r a l  s t a t e  l a n d  l a w  w i l l  a p p l y .  T h e  

r e g u l a t i o n s  w h i c h  a r e  t o  b e  a d o p t e d  m u s t  a d d r e s s  t h e  f o u r  l i s t e d  

m a n a g e m e n t  p r o v i s i o n s . 23 HB 2 0 1  r e q u i r e s  t h a t  a  s e p a r a t e  u n i t  o f  

DNR b e  e s t a b l i s h e d  w h o s e  r e s p o n s i b i l i t y  i s  t o  m a n a g e  t h e  t r u s t  

l a n d . 24 HB 2 0 1  § 2 2 .  T h e  l a n d  m a n a g e m e n t  p r o v i s i o n s  i n  s e c t i o n s  

1 7 - 1 8  a n d  2 2  t a k e  e f f e c t  i m m e d i a t e l y  a n d  r e m a i n  i n  e f f e c t  w h e t h e r  

o r  n o t  t h e  s e t t l e m e n t  i s  a p p r o v e d  b y  t h e  D e c e m b e r  1 5  d e a d l i n e .  S e e

HB 2 0 1  § §  1 7 ,  2 2 ,  4 8 ,  5 2 .

HB 2 0 1  p u r p o r t s  t o  c o n f i r m  a n d  r a t i f y  t h e  1 9 7 8  r e d e s i g n a t i o n  

o f  o r i g i n a l  t r u s t  l a n d s  n o t  r e t u r n e d  t o  t h e  r e c o n s t i t u t e d  t r u s t .  

S e e  HB 2 0 1  § 4 1 .  HB 2 0 1  a l s o  p r o v i d e s  t h e  l e g i s l a t u r e ' s  e s t i m a t e  

o f  t h e  a m o u n t  f o r  p a s t  m e n t a l  h e a l t h  e x p e n d i t u r e s .  HB 2 0 1  §  4 2 . 25

T h e  i m p r o v e m e n t s  t o  A l a s k a ' s  m e n t a l  h e a l t h  p r o g r a m  e n a c t e d  

u n d e r  C h a p t e r  6 6  a r e  m a d e  e f f e c t i v e  b y  t h e  s e t t l e m e n t  p r o v i s i o n s  

o f  HB 2 0 1  w i t h  o n l y  a  f e w  a m e n d m e n t s .  S e e  HB 2 0 1  § §  1 9 - 2 1 ,  3 0 - 3 6 ,

3 7 ;  C h .  6 6  § 2 6 - 4 8 .  T h e  p r o g r a m  p o r t i o n  o f  t h e  C h a p t e r  6 6

s e t t l e m e n t  h a s  i n v o l v e d  l i t t l e  c o n t r o v e r s y ;  m o s t  r e g a r d  t h e  p r o g r a m

23 T h e s e  f o u r  m a n a g e m e n t  p r i n c i p l e s  a r e  d e r i v e d  f r o m  a  
m o n o g r a p h  e n t i t l e d  " T h e  S c h o o l  T r u s t  L a n d s :  A F r e s h  L o o k  a t
C o n v e n t i o n a l  W i s d o m "  b y  F a i r f a x ,  S o u d e r ,  a n d  G o l d e n m a n .  E x h .  B 
( e v i d e n t i a r y  h e a r i n g ) . T h e  a r t i c l e  i s  p u b l i s h e d  a t  2 2
E n v i r o n m e n t a l  L a w  7 9 7 .

24
T h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  r e q u i r e s  t h a t  d u r i n g  t h e  

d e v e l o p m e n t  o f  t h e  i n i t i a l  p o l i c i e s  a n d  p r o c e d u r e s  f o r  t h e  s e p a r a t e  
DNR u n i t  m a n a g i n g  t r u s t  l a n d ,  DNR w i l l  c o n s u l t  w i t h  a  t r a n s i t i o n  
t e a m  o f  r e p r e s e n t a t i v e s  f r o m  t h e  b e n e f i c i a r y  c o m m u n i t y .  S e t t l e m e n t  
A g r e e m e n t ,  a r t .  V ,  § 6 ,  a t  1 3 - 1 4  ( J u n e  1 0 ,  1 9 9 4 )  . C o m m i s s i o n e r
N o a h  t e s t i f i e d  t h a t  h e  i s  d o i n g  s o .

25T h i s  p r o v i s i o n  b e c o m e s  i m p o r t a r  _ o n l y  i f  t h i s  a t t e m p t  a t  
s e t t l e m e n t  d o e s  n o t  s u c c e e d .
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portion as a valuable addition to state law.

I V .  STANDARD FOR P R E L I M I N A R Y  APPROVAL 

U n d e r  A l a s k a  C i v i l  R u l e  2 3 ( e ) ,  a  " c l a s s  a c t i o n  s h a l l  n o t  b e  

d i s m i s s e d  o r  c o m p r o m i s e d  w i t h o u t  t h e  a p p r o v a l  o f  t h e  c o u r t ,  a n d  

n o t i c e  o f  t h e  p r o p o s e d  d i s m i s s a l  o r  c o m p r o m i s e  s h a l l  b e  g i v e n  t o  

a l l  m e m b e r s  o f  t h e  c l a s s  i n  s u c h  m a n n e r  a s  t h e  c o u r t  d i r e c t s . "  

A l a s k a  R .  C i v .  P .  2 3 ( e ) .  B e c a u s e  t h e  A l a s k a  r u l e  i s  i d e n t i c a l  t o  

t h e  f e d e r a l  r u l e ,  f e d e r a l  c a s e s  m a y  p r o v i d e  g u i d a n c e  i n  i t s  

a p p l i c a t i o n  t o  t h e  p r e s e n t  c a s e .  S e e  S t a t e  v .  A l e x . 6 4 6  P . 2 d  2 0 3 ,  

2 1 3  ( A l a s k a  1 9 8 2 ) .  T h e  s e t t l e m e n t  a p p r o v a l  p r o c e s s  i n  c l a s s  a c t i o n s  

i s  c o m p o s e d  o f  f o u r  p a r t s :  ( l )  p r e l i m i n a r y  a p p r o v a l  o f  t h e

s e t t l e m e n t  b y  t h e  c o u r t ;  ( 2 )  n o t i c e  t o  t h e  c l a s s ;  ( 3 )  a  f o r m a l  

f a i r n e s s  h e a r i n g ;  a n d  ( 4 )  f i n a l  a p p r o v a l  b y  t h e  c o u r t .  S e e  M a n u a l  

f o r  C o m p l e x  L i t i g a t i o n .  S e c o n d  § 3 0 . 4 3 ,  a t  2 4 1  ( W e s t  1 9 8 5 )  [ " M C L  

2 d ] " .  T h e  p r i m a r y  p u r p o s e  b e h i n d  c o u r t  a p p r o v a l  o f  t h e  s e t t l e m e n t  

o f  a  c l a s s  a c t i o n  i s  t h e  p r o t e c t i o n  o f  c l a s s  m e m b e r s  " w h o s e  r i g h t s  

m a y  n o t  h a v e  b e e n  g i v e n  d u e  r e g a r d  b y  t h e  n e g o t i a t i n g  p a r t i e s . "  

O f f i c e r s  f o r  J u s t i c e  v .  C i v i l  S e r v i c e  C o m m 1n . 6 8 8  F . 2 d  6 1 5 ,  6 2 4

( 9 t h  C i r .  1 9 8 2 ) .

T h e  s t a n d a r d  f o r  p r e l i m i n a r y  a p p r o v a l  i n c l u d e s  a n  i n q u i r y  i n t o  

b o t h  t h e  f a i r n e s s  a n d  t h e  a d e q u a c y  o f  t h e  p r o p o s e d  s e t t l e m e n t .  I n  

r e  M i d - A t l a n t i c  T o y o t a  A n t i t r u s t  L i t i g a t i o n . 5 6 4  F .  S u p p .  1 3 7 9 ,  

1 3 8 3  ( D .  M d .  1 9 8 3 ) .  T h e  c o u r t  m u s t  m a k e  a  p r e l i m i n a r y  e v a l u a t i o n  

o f  t h e  f a i r n e s s  o f  t h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  b y  c o n s i d e r i n g
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( 1 )  a p p e a r s  t o  b e  t h e  p r o d u c t  o f  s e r i o u s ,

i n f o r m e d ,  n o n c o l l u s i v e  n e g o t i a t i o n s ;

( 2 )  h a s  n o  s e r i o u s  d e f i c i e n c i e s ;

( 3 )  d o e s  n o t  i m p r o p e r l y  g r a n t  p r e f e r e n t i a l

t r e a t m e n t  t o  c l a s s  r e p r e s e n t a t i v e s  o r

s e g m e n t s  o f  t h e  c l a s s ;  a n d

( 4 )  f a l l s  w i t h i n  t h e  r a n g e  o f  p o s s i b l e

a p p r o v a l .

MCL 2 d  § 3 0 . 4 4 ,  a t  2 4 1 .  P r e l i m i n a r y  a p p r o v a l  i s  n o t  a  f i n d i n g
•y /

t h a t  t h e  s e t t l e m e n t  i s  a c t u a l l y  f a i r ,  r e a s o n a b l e ,  a n d  a d e q u a t e .

I n  r e  M i d - A t l a n t i c  T o y o t a  A n t i t r u s t  L i t i g a t i o n , 5 6 4  F .  S u p p .  1 3 7 9 ,  

1 3 8 4  ( D .  M d.  1 9 8 3 )  . F i n a l  a p p r o v a l  o f  t h e  s e t t l e m e n t  r e m a i n s

d i s c r e t i o n a r y  w i t h  t h e  c o u r t  e v e n  a f t e r  p r e l i m i n a r y  a p p r o v a l .  

C l a s s  P l a i n t i f f s  v .  C i t y  o f  S e a t t l e . 9 5 5  F . 2 d  1 2 6 8 ,  1 2 9 1  ( 9 t h  C i r .  

1 9 9 2 ) ;  S . E . C .  v .  R a n d o l p h . 7 3 6  F . 2 d  5 2 5 ,  5 2 9  ( 9 t h  C i r .  1 9 8 4 ) ;

N e w b e r g  o n  C l a s s  A c t i o n s .  T h i r d  E d i t i o n  §  1 1 . 4 1 ,  a t  1 1 - 8 8  ( 3 d  e d .  

D e c e m b e r  1 9 9 2  & S u p p .  J u n e  1 9 9 3 )  f " N e w b e r g  o n  C l a s s  A c t i o n s  3 d " 1 .  

T h e  p u r p o s e  o f  p r e l i m i n a r y  a p p r o v a l  i s  t o  a s c e r t a i n  w h e t h e r  t h e r e  

i s  a n y  r e a s o n  t o  e x p e n d  t h e  t i m e  a n d  m o n e y  t o  n o t i f y  c l a s s  m e m b e r s  

o f  t h e  p r o p o s e d  s e t t l e m e n t  a n d  p r o c e e d  w i t h  a  f o r m a l  f a i r n e s s

h e a r i n g .  A r m s t r o n g  v .  B o a r d  o f  S c h o o l  D i r e c t o r s . 6 1 6  F . 2 d  3 0 5 ,  3 1 4

26
T h e  s e t t l e m e n t  m u s t  b e  " f a i r ,  a d e q u a t e ,  a n d  r e a s o n a b l e "  i n

o r d e r  t o  r e c e i v e  f i n a l  c o u r t  a p p r o v a l .  E . g . . C l a s s  P l a i n t i f f s  v .
c i t y  o f  S e a t t l e . 9 5 5  F . 2 d  1 2 6 8 ,  1 2 9 1  ( 9 t h  C i r .  1 9 9 2 ) ;  MCL 2 d . §
3 0 . 4 4 ,  a t  2 4 2  ( " T h e  s e t t l e m e n t  m u s t  b e  f a i r ,  r e a s o n a b l e ,  a n d
a d e q u a t e  u n d e r  t h e  c i r c u m s t a n c e s . " ) .

whether the proposed settlement:
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( 7 t h  C i r .  1 9 8 0 ) .  N o t i c e  a n d  a  f o r m a l  f a i r n e s s  h e a r i n g  w o u l d  b e  

" f u t i l e  g e s t u r e s , "  i f  t h e  c o u r t  d i d  n o t  f i n d  t h e  s e t t l e m e n t  t o  b e  

w i t h i n  t h e  r a n g e  o f  p o s s i b l e  a p p r o v a l . 27 N e w b e r g  o n  C l a s s  A c t i o n s  

3 d  § 1 1 . 2 5 ,  a t  1 1 - 3 6 ;  s e e  I n  r e  M i d - A t l a n t i c  T o y o t a  A n t i t r u s t

L i t i g a t i o n . 5 6 4  F .  S u p p .  1 3 7 9 ,  1 3 8 4  ( D .  M d .  1 9 8 3 ) .

T h e  c o u r t  m a y  o n l y  a p p r o v e  o r  d i s a p p r o v e  a  s e t t l e m e n t  

a g r e e m e n t .  MCL 2 d  § 3 0 . 4 1 ,  a t  2 3 7 .  T h e  c o u r t  m a y  m a k e  s u g g e s t i o n s  

f o r  c h a n g e s ,  b u t  h a s  n o  a u t h o r i t y  t o  d i r e c t l y  a m e n d  a  s e t t l e m e n t .  

S e e  I d . H o w e v e r ,  " [ n ] o t h i n g  p r e v e n t s  t h e  c o u r t  f r o m  r e c e i v i n g  

s u c c e s s i v e  s e t t l e m e n t  p r o p o s a l s  o r  f r o m  s u b m i t t i n g  s u c c e s s i v e  

s e t t l e m e n t  p r o p o s a l s  t o  t h e  c l a s s  f o r  i t s  e v a l u a t i o n . "  N e w b e r g  o n  

C l a s s  A c t i o n s  3 d  §  1 1 . 2 5 ,  a t  1 1 - 3 7  t o  1 1 - 3 8 .

T h e  b u r d e n  i s  o n  t h e  p r o p o n e n t s  t o  s h o w  t h a t  a  p r o p o s e d  

s e t t l e m e n t  s h o u l d  b e  a p p r o v e d .  S e e  MCL 2 d  § 3 0 . 4 4 ,  a t  2 4 1 - 4 2 ;  

N e w b u r g  o n  C l a s s  A c t i o n .  T h i r d  E d i t i o n  § 1 1 . 4 2 ,  a t  1 1 - 9 4  ( 1 9 9 2 ) .

H o w e v e r ,  w h e r e  a  c o u r t  r e j e c t s  a  s e t t l e m e n t ,  i t  " m a y  
i n d i c a t e  w h a t  m o d i f i c a t i o n s  w o u l d  m a k e  t h e  s e t t l e m e n t  a c c e p t a b l e  
t o  i t . "  L i t t l e  R o c k  S c h o o l  D i s t r i c t  v .  P u l a s k i  C o u n t y . 9 2 1  F . 2 d  
1 3 7 1 ,  1 3 8 8  ( 8 t h  C i r .  1 9 9 0 )  . I f  c h a n g e s  f o r  t h e  p r o p o s e d  s e t t l e m e n t  
a r e  s u g g e s t e d  i n  t h e  c o u r t ' s  d e c i s i o n ,  t h e  p a r t i e s  m a y  b e  a b l e  t o  
a g r e e  o n  a p p r o p r i a t e  c h a n g e s  b e f o r e  n o t i c e  i s  g i v e n  t o  t h e  c l a s s .  
S e e  MCL 2 d . § 3 0 . 4 1 ,  a t  2 3 7  n .  8 8 .  I f  s u b s t a n t i a l  c h a n g e s  a r e
m a d e ,  t h e  a g r e e m e n t  m a y  b e  r e s u b m i t t e d  f o r  p r e l i m i n a r y  a p p r o v a l ,  
a d d i t i o n a l  n o t i c e  t o  t h e  c l a s s ,  a n d  a n o t h e r  h e a r i n g .  I d .

Weiss v. State
4FA-82-2208 Civil
MD&O 2 2



A .  I s  t h e  P r o p o s e d  S e t t l e m e n t  t h e  P r o d u c t  o f  S e r i o u s .  I n f o r m e d .  
N o n c o l l u s i v e  N e g o t i a t i o n s ?

1 .  F a c t u a l  b a c k g r o u n d

O n  D e c e m b e r  3 0 ,  1 9 9 3 ,  t h e  c o u r t  d e n i e d  m o t i o n s  f o r  p r e l i m ­

i n a r y  a p p r o v a l  f o r  t h e  C h a p t e r  6 6  s e t t l e m e n t .  A s  e a r l y  a s  J a n u a r y  

6 ,  1 9 9 4 ,  t h e  S t a t e  b e g a n  e x p l o r i n g  t h e  p o s s i b i l i t y  o f  a  n e w

s e t t l e m e n t .  A f t e r  a  J a n u a r y  2 5 ,  1 9 9 4  m e e t i n g ,  M r .  V o l l a n d  b e l i e v e d

« , 2 8  
t h a t  a  m i x e d  l a n d  a n d  c a s h  s e t t l e m e n t  w a s  p o s s i b l e .  A f f .  V o l l a n d

6.

T h e  S t a t e  p r e s e n t e d  p l a i n t i f f s  w i t h  a n  i n i t i a l  o f f e r  i n  m i d -  

F e b r u a r y .  T h e  p l a i n t i f f  g r o u p s  a n d  t h i r d - p a r t y  i n t e r v e n o r s  

d i s c u s s e d  t h e  S t a t e ' s  p r o p o s a l  s e v e r a l  t i m e s .  T h e  S t a t e  i n v i t e d  

c o u n t e r p r o p o s a l s  f r o ; ' 1 a n y  o f  t h e  p l a i n t i f f  a t t o r n e y s .  O n  M a r c h  

1 4 ,  M r .  V o l l a n d  s u b m i t t e d  a  c o u n t e r o f f e r  t o  t h e  S t a t e  t h a t

i n v o l v e d  t h e  f o r m a t i o n  o f  a  p e r m a n e n t  e n d o w m e n t  f u n d  f o r  t h e  

s t a t e ' s  m e n t a l  h e a l t h  p r o g r a m .  S e e  A f f .  V o l l a n d  f  1 4 .  A l t h o u g h  

M r .  V o l l a n d  s u b m i t t e d  t h e  c o u n t e r o f f e r  o n  b e h a l f  o f  h i s  c l i e n t s  

a l o n e ,  m e e t i n g s  w i t h  c o u n s e l  a n d  r e p r e s e n t a t i v e s  f o r  o t h e r  p l a i n ­

t i f f  g r o u p s  c o n v i n c e d  h i m  t h a t  t h e  p r i n c i p l e s  o f  h i s  c o u n t e r o f f e r  

w e r e  g e n e r a l l y  a c c e p t a b l e  t o  p l a i n t i f f  g r o u p s .  A f f .  V o l l a n d ,  

1 4 - 1 6 .  N e i t h e r  M r .  W a l k e r  n o r  M r .  G o t t s t e i n  p r e s e n t e d  a

c o u n t e r o f f e r  t o  t h e  S t a t e .

28T h e  C h a p t e r  6 6  s e t t l e m e n t  w a s  a  l a n d - b a s e d  s e t t l e m e n t  
w i t h o u t  a n y  s i g n i f i c a n t  c a s h  c o m p o n e n t .  T h e  S t a t e  r e f u s e d  t o  
c o n s i d e r  a  s e t t l e m e n t  w i t h  a  l a r g e  c a s h  c o m p o n e n t  d u r i n g  t h e
n e g o t i a t i o n s  w h i c h  l e d  t o  t h e  e n a c t m e n t  o f  C h a p t e r  6 6 .

V. DISCUSSION

Weiss v. State
4FA-82-2208 Civil
MD&O 23



M r .  V o l l a n d  i n v o l v e d  o t h e r  i n t e r e s t  g r o u p s  i n  t h e  

n e g o t i a t i o n s .  T h e  P u b l i c  I n t e r e s t  I n t e r v e n o r s  p l a y e d  a n  a c t i v e  

r o l e  i n  n e g o t i a t i n g  t h e  c o n t e n t s  o f  t h e  l i s t  o f  l a n d s  t o  b e  

i n c l u d e d  i n  t h e  r e c o n s t i t u t e d  t r u s t  u n d e r  HB 2 0 1 .  P u b l i c  I n t e r e s t  

I n t e r v e n o r s '  R e s p o n s e ,  a t  4 ( J u l y  1 ,  1 9 9 4 ) .  R e p r e s e n t a t i v e s  f r o m  

t h e  c o a l  i n d u s t r y  a n d  o i l  a n d  g a s  i n d u s t r y  w e r e  a l s o  i n v o l v e d  i n  

t h e  n e g o t i a t i o n  p r o c e s s .  M r .  V o l l a n d  s o u g h t  t o  i n v o l v e  a f f e c t e d  

p a r t i e s  s o  t h a t  i f  a  s e t t l e m e n t  w a s  r e a c h e d ,  i t  w o u l d  b e  a c c e p t e d  

b r o a d l y  a n d  w o u l d  n o t  s u f f e r  t h e  a t t a c k s  f r o m  n o n - p a r t i e s  w h i c h  

p l a g u e d  t h e  C h a p t e r  6 6  s e t t l e m e n t .

A s e r i e s  o f  m e e t i n g s  e n s u e d  a m o n g  t h e  S t a t e ,  p l a i n t i f f s '  

a t t o r n e y s ,  a n d  a t t o r n e y s  f o r  t h i r d - p a r t y  i n t e r v e n o r s .  S e e  A f f .  

V o l l a n d ,  1 6 - 1 9  ( f i l e d  J u n e  1 0 ,  1 9 9 4 ) ;  A f f .  H a r r y  N o a h ,  55  5 - 6  

( f i l e d  J u n e  1 0 ,  1 9 9 4 )  ; A f f .  B r i a n  B j o r k q u i s t ,  f  7 ( f i l e d  J u n e  1 0 ,

1 9 9 4 ) .  B y  M a r c h ,  n e g o t i a t i o n s  o v e r  l a n d  f o c u s e d  o n  i d e n t i f y i n g  

l a n d s  f r o m  t h o s e  w h i c h  h a d  b e e n  p r o p o s e d  a s  s u b s t i t u t e  l a n d s  

d u r i n g  t h e  C h a p t e r  6 6  s e t t l e m e n t  i m p l e m e n t a t i o n  w h i c h  w o u l d  a l s o  

s a t i s f y  t h e  c o n c e r n s  o f  t h e  P u b l i c  I n t e r e s t  I n t e r v e n o r s .  A f f .  

V o l l a n d ,  f  1 6 .  N e g o t i a t i o n s  a l s o  d e a l t  w i t h  t h e  d e s i r e  o f  W e i s s  

a n d  AMHA t o  e x p a n d  t h e  l i s t  o f  r e t u r n a b l e  o r i g i n a l  t r u s t  l a n d s .  

I d .

N u m e r o u s  m e e t i n g s  b e t w e e n  t h e  v a r i o u s  p a r t i e s  o c c u r r e d ,  p r i ­

m a r i l y  t o  n e g o t i a t e  l a n d  i s s u e s .  S e e  A f f .  V o l l a n d ,  f f  1 8 - 2 0 .  On  

A p r i l  1 5 ,  t h e  S t a t e  r e s p o n d e d  t o  t h e  c o u n t e r p r o p o s a l  w i t h  

a d d i t i o n a l  c h a n g e s ,  i n c l u d i n g  m a n a g e m e n t  o f  t r u s t  l a n d  b y  DNR.
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A f f .  V o l l a n d  f  2 0 .  D i s c u s s i o n s  d u r i n g  m i d - A p r i l  a l s o  a p p e a r  t o  

h a v e  f r e q u e n t l y  i n v o l v e d  t h e  c a s h  e n d o w m e n t .  A f f .  V o l l a n d ,  f  2 1 -

2 3 .

M r .  V o l l a n d  a p p a r e n t l y  i n t e r p r e t e d  a  l e t t e r  s e n t  t o  h i m  b y  

M r .  G o t t s t e i n  d a t e d  A p r i l  1 9 t h  a s  s u p p o r t i n g  h i s  c o u n t e r p r o p o s a l  

a n d  a u t h o r i z i n g  h i m  t o  p u r s u e  s e t t l e m e n t  o n  t h o s e  t e r m s .  S e e  A f f .  

V o l l a n d  f  2 1 .  On t h e  o t h e r  h a n d ,  M r .  G o t t s t e i n  v i e w e d  t h e  l e t t e r  

a s  c o n f i r m i n g  a n  a c t u a l  a g r e e m e n t  b e t w e e n  p l a i n t i f f s '  c o u n s e l  m a d e  

a t  a  p r e v i o u s  m e e t i n g .  S e e  A f f .  G o t t s t e i n ,  a t  f  9 ,  E x h .  A ( f i l e d  

J u l y  1 ,  1 9 9 4 ) ;  H . L .  M / P r e l i m .  A p p r . ,  E x h .  D ( J u n e  1 0 ,  1 9 9 4 ) .

On A p r i l  2 5 ,  M r .  V o l l a n d  a t t e n d e d  a  m e e t i n g  w i t h  r e p r e s e n ­

t a t i v e s  o f  b e n e f i c i a r i e s ;  t h e y  w e r e  g e n e r a l l y  s u p p o r t i v e  o f  t h e  

p r o p o s a l  w i t h  t h e  e x c e p t i o n  o f  c e r t a i n  l a n d  m a n a g e m e n t  p r o v i s i o n s .  

A f f .  V o l l a n d  f  2 5 .  A r o u n d  A p r i l  2 2 ,  M r .  W a l k e r  a n d  M r .  G o t t s t e i n  

a n n o u n c e d  t h e y  w o u l d  n o t  r e c o m m e n d  t h e  p r o p o s e d  s e t t l e m e n t  t o  

t h e i r  c l i e n t s .  A f f .  V o l l a n d ,  f  2 4 .

B e c a u s e  a l l  c o u n s e l  f o r  t h e  p l a i n t i f f s  d i d  n o t  a g r e e  t o  t h e  

b a s i c  t e r m s  o f  t h e  s e t t l e m e n t ,  t h e  S t a t e  w a s  u n w i l l i n g  t o  c o m ­

p l e t e l y  a b a n d o n  i t s  p u r s u i t  o f  a n  i n d e p e n d e n t  l e g i s l a t i v e  

r e s o l u t i o n  o f  t h e  l i t i g a t i o n .  A f f .  V o l l a n d ,  2 7 .  F o r  t h i s  

r e a s o n ,  HB 2 0 1  h a s  d i f f e r e n t  e f f e c t i v e  d a t e s  a n d  c o n d i t i o n s  f o r  

t h e  v a r i o u s  p r o v i s i o n s .  A s  a  r e s u l t  o f  e f f o r t s  b y  c o u n s e l  f o r  

W e i s s  a n d  AMHA, l a s t  m i n u t e  a m e n d m e n t s  t o  t h e  b i l l  i n c l u d e d  

s e c t i o n  4 7 ,  w h i c h  p e r m i t s  t h e  g o v e r n o r  t o  e x t e n d  t h e  D e c e m b e r  1 5 t h  

d e a d l i n e  b y  4 5  d a y s  i f  t h e  e x t e n s i o n  i s  m a d e  b y  N o v e m b e r  3 0 ,  1 9 9 4 .
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B e t w e e n  l a t e  J a n u a r y  a n d  t h e  f i n a l  n e g o t i a t i o n s  f o r  HB 2 0 1  i n  

M a y ,  p l a i n t i f f s '  c o u n s e l  h e l d  s e v e r a l  m e e t i n g s  w i t h  m e m b e r s  o f  t h e  

m e n t a l  h e a l t h  c o m m u n i t y  t o  d i s c u s s  t h e  s e t t l e m e n t  p r o p o s a l .  

A l t h o u g h  n o t  a l l  s e t t l e m e n t  n e g o t i a t i o n  s e s s i o n s  w e r e  a t t e n d e d  b y  

a l l  c o u n s e l ,  c o u n s e l  f o r  a l l  p l a i n t i f f s  a n d  t h i r d  p a r t i e s  w e r e  

k e p t  i n f o r m e d  a b o u t  n e g o t i a t i o n s  a n d  w e r e  i n v i t e d  t o  a t t e n d  

s e s s i o n s  a p p r o p r i a t e  t o  t h e i r  i n t e r e s t s .  T h e r e  h a v e  b e e n  n o  

a l l e g a t i o n s  o f  e x c l u s i o n  f r o m  n e g o t i a t i o n s .

2 .  S e r i o u s ,  i n f o r m e d ,  n o n c o l l u s i v e  n e g o t i a t i o n s

I n  o r d e r  t o  w a r r a n t  p r e l i m i n a r y  a p p r o v a l ,  s e t t l e m e n t  

n e g o t i a t i o n s  m u s t  b e  s e r i o u s ,  i n f o r m e d ,  a n d  n o n c o l l u s i v e .  MCL 2 d  

§  3 0 . 4 4 ,  a t  2 4 1 .  W e i s s  a n d  AMHA c o n c e d e  t h a t  " t h e  n e g o t i a t i o n s  

w e r e  c o n d u c t e d  s e r i o u s l y  b y  a l l  p a r t i e s  i n  t h e  s e n s e  t h a t  e v e r y o n e  

w o r k e d  v e r y  h a r d  a t  i t "  a n d  H . L  a n d  B o s e l  " w e r e  e a r n e s t  

n e g o t i a t o r s . "  W e i s s  O p p .  t o  P r e l i m .  A p p r . ,  a t  8 .  H o w e v e r ,  W e i s s  

a n d  AMHA a s s e r t  t h a t  t h i s  p r o p o s e d  s e t t l e m e n t  w a s  n o t  t h e  p r o d u c t  

o f  s e r i o u s ,  i n f o r m e d ,  n o n c o l l u s i v e  n e g o t i a t i o n s .

W e i s s  a n d  AMHA a s s e r t  t h a t  t h e  n e g o t i a t i o n s  w e r e  n o t  s e r i o u s  

b e c a u s e  ( 1 )  E o s e l  a n d  H . L .  d i d  n o t  p a y  a p p r o p r i a t e  a t t e n t i o n  t o  

d e t a i l ,  a n d  ( 2 )  t h e  S t a t e  i n s i s t e d  o n  p u r s u i n g  i t s  l e g i s l a t i o n  t o  

a t t e m p t  t o  i m p r o v e  i t s  l i t i g a t i o n  p o s i t i o n . 29 T h e  c o u r t  d i s a g r e e s .

29HB 2 0 1  c o n t a i n s  m a n y  p r o v i s i o n s  d e s i g n e d  t o  a s s i s t  t h e  S t a t e  
i n  l i t i g a t i o n .  S e c t i o n  1 c o n t a i n s  a  l o n g  l i s t  o f  l e g i s l a t i v e  
f i n d i n g s  w h i c h  e s s e n t i a l l y  s e t  o u t  t h e  S t a t e ' s  l i t i g a t i o n  p o s t u r e .  
T h e  n o n - s e t t l e m e n t  p r o v i s i o n s  w o u l d  r e c o n s t i t u t e  t h e  m e n t a l  h e a l t h  
l a n d s  t r u s t  w i t h  c e r t a i n  o r i g i n a l  m e n t a l  h e a l t h  t r u s t  l a n d s  a n d
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T h e  c o u r t  f i n d s  t h a t  B o s e l  a n d  H . L .  p a i d  a t t e n t i o n  t o  d e t a i l .  M r .  

V o l l a n d  c a r e f u l l y  c o n s i d e r e d  t h e  p r o p o s a l s  m a d e  b y  M r .  W a l k e r  a n d  

M r .  G o t t s t e i n .  E x c e p t  w h e r e  h e  d i s a g r e e d  w i t h  t h e  a n a l y s i s ,  M r .  

V o l l a n d  a c t i v e l y  a t t e m p t e d  t o  i n c l u d e  t h e i r  s u g g e s t i o n s  i n  t h e  

u l t i m a t e  p r o d u c t .  H e  w a s  n o t  a l w a y s  s u c c e s s f u l .  H o w e v e r ,  t h e  

e s s e n t i a l  c h a r a c t e r i s t i c  o f  n e g o t i a t i o n  a n d  s e t t l e m e n t  i s  t h a t  

e v e r y o n e  m a k e s  s o m e  c o n c e s s i o n s  a n d  n o  o n e  g e t s  e v e r y t h i n g  

d e s i r e d .  T h e  S t a t e ’ s  i n s i s t e n c e  o n  p u r s u i n g  t h e  n o n - s e t t l e m e n t  

p r o v i s i o n s  o f  HB 2 0 1  d o e s  n o t  m e a n  t h e  n e g o t i a t i o n s  w e r e  n o t  

s e r i o u s .  W h e n  i t  w a s  a p p a r e n t  t h a t  n o t  a l l  o f  t h e  p l a i n t i f f s ’ 

a t t o r n e y s  w e r e  w i l l i n g  t o  e n t e r  i n t o  t h e  a g r e e m e n t ,  t h e  S t a t e  

r e c o g n i z e d  t h a t  f i n a l  a p p r o v a l  c o u l d  b e  d e n i e d .  T h e  S t a t e  w e n t  

f o r w a r d  w i t h  i t s  c o n t i n g e n c y  p l a n .  T h e  S t a t e  s u b m i t t e d  t h e  f i r s t  

s e t t l e m e n t  p r o p o s a l  i n  F e b r u a r y  a n d  l a t e r  r e s p o n d e d  t o  p l a i n t i f f s '  

c o u n t e r p r o p o s a l .  W h i l e  p a r t s  o f  t h e  l e g i s l a t i o n  o b v i o u s l y  w e r e  

i n t e n d e d  t o  p r e s s u r e  p l a i n t i f f s  t o  a g r e e  t o  a  s e t t l e m e n t  a n d  t o  

d i s c o u r a g e  c h a l l e n g e s  t o  t h e  s e t t l e m e n t  a g r e e m e n t  a n d  a p p e a l s  f r o m  

a p p r o v a l  i f  o b t a i n e d ,  t h i s  d o e s  n o t  m e a n  t h e  S t a t e  w a s  n o t  s e r i o u s  

i n  n e g o t i a t i o n s .

W e i s s  a n d  AMHA a s s e r t  t h a t  a t t o r n e y s  f o r  H . L .  a n d  B o s e l  w e r e  

n o t  s u f f i c i e n t l y  i n f o r m e d  a b o u t  l a n d  i s s u e s  t o  t h e  e x t e n t

s u b s t i t u t e  l a n d s  ( t h e  s a m e  l a n d s  a s  t h o s e  i n  t h e  s e t t l e m e n t ) , a n d  
d e c l a r e  a  s e t - o f f  o f  $ 1 . 3 2  b i l l i o n  f r o m  1 9 7 8  t o  1 9 9 4 .  HB 2 0 1  § §  
4 0 - 4 2 .  I f  v a l i d ,  t h e  r e s u l t  o f  l i t i g a t i o n  w o u l d  b e  r e c o n s t i t u t i o n  
o f  t h e  t r u s t  w i t h  t h e  s a m e  l a n d s  c o n t a i n e d  i n  t h i s  s e t t l e m e n t .  
T h e r e  w o u l d  b e  n o  o t h e r  b e n e f i t s  t o  t h e  c l a s s  a n d  n o  c a s h  c o m p o n e n t  
f o r  t h e  f u n d .
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n e c e s s a r y  t o  n e g o t i a t e  t h e  c o m p l e x  l a n d  i s s u e s  i n  t h e  i n t e r e s t  o f  

t h e  c l a s s .  W e i s s  a n d  AMHA a s s e r t  t h a t  M r .  G o t t s t e i n  i s  t h e  m o s t  

k n o w l e d g e a b l e  a b o u t  l a n d  i s s u e s  a m o n g  p l a i n t i f f s '  a t t o r n e y s .  T h e y  

a r g u e  t h a t  M r .  V o l l a n d  a n d  M r .  J e s s e e  u s e d  i m p r o p e r  v a l u a t i o n  

n u m b e r s  i n  e v a l u a t i n g  t h e  p r o p o s a l .  T h e y  a r g u e  t h a t  i t  w a s  e r r o r  

t o  i n c l u d e  1 1 6 , 0 0 0  a c r e s  i n  t h e  S a l c h a  a r e a  t h a t  h a s  o n l y  b e e n  

s e l e c t e d  b y  t h e  S t a t e  a n d  i s  s u b j e c t  t o  a  m i l i t a r y  w i t h d r a w a l .  

T h e y  a r g u e  t h a t  t h e  f a i l u r e  t o  i n c l u d e  f a v o r a b l e  t e r m s  f r o m  t h e  

C h a p t e r  6 6  s e t t l e m e n t  s u c h  a s  s u r v e y  a t  s t a t e  e x p e n s e  a n d  w a r r a n t y  

o f  t i t l e  d e m o n s t r a t e  t h a t  c o u n s e l  w e r e  n o t  s u f f i c i e n t l y  i n f o r m e d .

T h e  c o u r t  d i s a g r e e s  a n d  f i n d s  t h a t  M r .  V o l l a n d  a n d  M r .  J e s s e e  

w e r e  s u f f i c i e n t l y  i n f o r m e d .  I t  i s  t r u e  t h a t  t h e y  d o  n o t  h a v e  t h e  

m o s t  e x p e r i e n c e  i n  t h e s e  l a n d  i s s u e s  a m o n g  p l a i n t i f f s '  a t t o r n e y s .  

H o w e v e r ,  t h e y  d i d  n o t  o p e r a t e  i n  a  v a c u u m .  T h e y  m a d e  e x t e n s i v e  u s e  

o f  t h e  e x p e r t i s e  f o u n d  i n  t h e  M e n t a l  H e a l t h  T r u s t  L a n d s  P r o j e c t . 30 

T h e  v a s t  m a j o r i t y  o f  l a n d s  t o  b e  i n c l u d e d  i n  t h e  r e c o n s t i t u t e d  

t r u s t  u n d e r  t h i s  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  w e r e  l a n d s  p r o p o s e d  

f o r  i n c l u s i o n  i n  t h e  r e c o n s t i t u t e d  t r u s t  u n d e r  t h e  C h a p t e r  6 6  

p r o p o s e d  s e t t l e m e n t  b y  W e i s s  a n d  A M HA .31 M o r e o v e r ,  a l l  a t t o r n e y s ,  

i n c l u d i n g  M r .  G o t t s t e i n ,  w e r e  i n v o l v e d  i n  t h e  n e g o t i a t i o n  o f  t h e

30T h e  M e n t a l  H e a l t h  T r u s t  L a n d s  P r o j e c t  w a s  e s t a b l i s h e d  b y  M r .  
W a l k e r  a n d  M r .  G o t t s t e i n  f o r  i m p l e m e n t a t i o n  o f  t h e  C h a p t e r  6 6  
s e t t l e m e n t .  T h e  P r o j e c t  h a d  m a n y  l a n d  e x p e r t s  e m p l o y e d .  I t  a l s o  
c o n t r a c t e d  w i t h  o t h e r  e x p e r t s .

3 1 0 f  t h e  l a n d  t y p e s  l i s t e d  i n  E x h i b i t  A ( e v i d e n t i a r y  h e a r i n g )  
t o  b e  i n  t h e  t r u s t  o n l y  f o u r  c a t e g o r i e s  w e r e  n o t  s u b s t i t u t e  l a n d s  
p r o p o s e d  b y  t h e  L a n d s  P r o j e c t  u n d e r  C h a p t e r  6 6  i m p l e m e n t a t i o n .  
T h e y  t o t a l  o n e  p e r c e n t  o f  e s t i m a t e d  v a l u e .
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l a n d  l i s t  f o r  t h i s  p r o p o s e d  s e t t l e m e n t .  T h e  q u e s t i o n e d  v a l u e s  

w e r e  o n e s  s u p p l i e d  b y  t h e  L a n d s  P r o j e c t ;  t h e y  w e r e  n o t  o n e s  

d e v e l o p e d  b y  M r .  V o l l a n d  o r  M r .  J e s s e e .  F i n a l l y ,  n o  a g r e e m e n t  o f  

t h i s  m a g n i t u d e  i s  p e r f e c t  a n d  i n  s e t t l e m e n t  n o  o n e  g e t s  e v e r y t h i n g  

d e s i r e d .  T h e  c o u r t  d o e s  n o t  b e l i e v e  t h a t  a n y  p u r p o r t e d  " e r r o r s "  

w e r e  t h e  r e s u l t  o f  c o u n s e l  n o t  b e i n g  i n f o r m e d . 32

C o u n s e l  f o r  W e i s s  a n d  AMHA c o n t e n d  t h e r e  a r e  i n d i c a t i o n s  o f  

c o l l u s i o n  b e t w e e n  t h e  S t a t e  a n d  c o u n s e l  f o r  H . L .  a n d  B o s e l .  W e i s s  

O p p .  t o  P r e l i m .  A p p r . ,  a t  1 1 .  T h e y  c o n t e n d  t h a t  c o u n s e l  f o r  H . L .  

a n d  B o s e l  v i o l a t e d  a n  a g r e e m e n t  w i t h  c o u n s e l  f o r  W e i s s  a n d  AMHA

I t  i s  t r u e  t h a t  t h e  i n c l u s i o n  o f  t h e  1 1 6 , 0 0 0  a c r e  S a l c h a  
p a r c e l  i s  p r o b l e m a t i c .  A t  l e a s t  p a r t  o f  t h e  p r o b l e m  w a s  r e c o g n i z e d  
i n  t h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t .  T h e  p r o v i s i o n  s t a t e s :

d .  R e p l a c e m e n t  o f  M i n e r a l  E s t a t e  O n l y  P a r c e l  f r o m  
" O t h e r  S t a t e  L a n d  T o  B e  D e s i g n a t e d  a s  M e n t a l  H e a l t h  
T r u s t  L a n d ,  A p r i l  2 8 ,  1 9 9 4 "

T h e  S t a t e  a n d  b e n e f i c i a r y  p l a i n t i f f s  w h o  a r e  p a r t i e s  
t o  t h e  S e t t l e m e n t  A g r e e m e n t  s h a l l  b y  A u g u s t  1 ,  1 9 9 4 ,
i d e n t i f y  f o r  p u r p o s e s  o f  r e p l a c i n g  l a n d ,  a n  a r e a  o f  
m i n e r a l  e s t a t e  o n l y  l a n d  a t  l e a s t  e q u a l  i n  a c r e a g e  a n d  
a t  l e a s t  e q u a l  i n  r e v e n u e  g e n e r a t i n g  c a p a b i l i t y  ( i . e .  
e s t i m a t e d  m i n e r a l  v a l u e )  t o  t h e  l a n d  t o  b e  r e p l a c e d  
w i t h i n  p o r t i o n ( s )  o f  t h e  a p p r o x i m a t e  1 1 6 , 0 0 0  a c r e  S a l c h a  
m i n e r a l  e s t a t e  o n l y  p a r c e l  F - 8 2 8 6 3  ( w i t h  e r r o r s  o r  
o m i s s i o n s  i n  t h e  l e g a l  d e s c r i p t i o n ,  i f  a n y ,  c o r r e c t e d )  
l i s t e d  i n  " O t h e r  S t a t e  L a n d  T o  B e  D e s i g n a t e d  a s  M e n t a l  
H e a l t h  T r u s t  L a n d ,  A p r i l  2 8 ,  1 9 9 4 "  t h a t  a r e  n o w  k n o w n  t o  
b e  c o n t a m i n a t e d  w i t h  o r  a f f e c t e d  b y  h a z a r d o u s  s u b s t a n c e s ,
( i . e .  t h e  S t e w a r t  C r e e k  I m p a c t  Z o n e ,  w h i c h  i s  g e n e r a l l y  
i d e n t i f i e d  o n  t h e  m a p  a t t a c h e d  a s  E x h i b i t  2 ) ,  u n l e s s  
o t h e r w i s e  a g r e e d  t o  b y  t h e  p a r t i e s .  T h e  p a r t i e s  s h a l l  
a l s o  a t t e m p t  t o  m i n i m i z e  t h e  i m p a c t ,  i f  a n y ,  t h e  
r e p l a c e m e n t  o f  l a n d  m a y  h a v e  o n  t h e  d e v e l o p m e n t  p o t e n t i a l  
o f  t h e  S a l c h a  m i n e r a l  e s t a t e  o n l y  p a r c e l  F - 8 2 8 6 3 .

A t t a c h m e n t  B t o  S e t t l e m e n t  A g r e e m e n t ,  a t  1 ( J u n e  1 0 ,  1 9 9 4 ) .
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s e t  o u t  i n  M r .  G o t t s t e i n ' s  l e t t e r  o f  A p r i l  1 9 .  A f f .  W a l k e r ,  f f  

1 3 2 - 3 4  a n d  E x h .  3 6  ( f i l e d  J u l y  1 ,  1 9 9 4 ) .  T h e y  a s s e r t  t h a t  c o u n s e l  

f o r  H . L .  a n d  B o s e l  g a v e  u p  t h e  r e q u i r e m e n t  o f  a d e q u a t e  f u n d i n g  

f r o m  t h e  g e n e r a l  f u n d  f o r  t h e  m e n t a l  h e a l t h  p r o g r a m  a n d  t h e n  

n e g o t i a t e d  a w a y  t h e  " e n d o w m e n t  c o n c e p t "  f o r  t h e  t r u s t .  T h e y

a s s e r t  t h a t  s u p p o r t i n g  l e g i s l a t i o n  w i t h  t h e  D e c e m b e r  1 5  d e a d l i n e  

i s  c o l l u s i v e ,  e s p e c i a l l y  i n  l i g h t  o f  t h e  k n o w n  c o n s t i t u t i o n a l  

i s s u e  r e g a r d i n g  t h e  T r u s t  A u t h o r i t y ' s  a b i l i t y  t o  s p e n d  t h e  i n c o m e  

o f  t h e  t r u s t  w i t h o u t  f u r t h e r  l e g i s l a t i v e  a u t h o r i z a t i o n . 33 T h e y  

a s s e r t  t h a t  t h e  n e g o t i a t i o n  o f  a  " c o n f u s i n g "  a g r e e m e n t  i s  f u r t h e r  

e v i d e n c e  o f  c o l l u s i o n .

T h e  c o u r t  d i s a g r e e s  a n d  f i n d s  t h a t  t h e  a g r e e m e n t  i s  n o t  t h e  

p r o d u c t  o f  c o l l u s i o n .  T h e  c o u r t  f i n d s  t h a t  t h e  a t t o r n e y s  h a d

l e g i t i m a t e  d i s a g r e e m e n t s  o v e r  t h e  i n t e r p r e t a t i o n  o f  t h e i r  A p r i l  

a g r e e m e n t s .  T h e  c o u r t  f i n d s  t h a t  c o u n s e l  f o r  B o s e l  a n d  H . L .  

n e g o t i a t e d  i n  g o o d  f a i t h  w i t h  t h e  i n t e r e s t s  o f  t h e  c l a s s  i n  m i n d .  

M o r e o v e r ,  c o u n s e l  f o r  W e i s s  a n d  AMHA w e r e  f _ e e  t o  n e g o t i a t e

d i r e c t l y  w i t h  t h e  S t a t e  t h r o u g h o u t  t h e  p r o c e s s .  T h e r e  c a n  b e  

d i s a g r e e m e n t  a b o u t  t h e  r e s u l t ,  b u t  t h e  p r o c e s s  w a s  f a i r  a n d  n o n ­

c o l l u s i v e .

I n  s u m m a r y ,  t h e  c o u r t  c o n c l u d e s  t h a t  t h e  p r o p o s e d

s e t t l e m e n t  i s  t h e  p r o d u c t  o f  s e r i o u s ,  i n f o r m e d ,  n o n c o l l u s i v e  

n e g o t i a t i o n s .

33 T h e  p o i n t  i s  t h a t  t h e  d e a d l i n e  p r e c l u d e s  t e s t i n g  t h e  
c o n s t i t u t i o n a l i t y  o f  t h e  T r u s t  A u t h o r i t y ' s  p o w e r  i n  t h e  A l a s k a  
S u p r e m e  C o u r t .
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B . Is the Proposed Settlement without Serious Deficiencies?

W e i s s  a n d  AMHA h a v e  r a i s e d  s e v e n  p o i n t s  w h i c h  t h e y  a s s e r t  a r e  

s e r i o u s  d e f i c i e n c i e s  w h i c h  s h o u l d  p r e c l u d e  p r e l i m i n a r y  a p p r o v a l :  

( 1 )  t e r m i n a t i o n  b y  a p p e a l ;  ( 2 )  u n e n f o r c e a b i l i t y  o f  t h e  s e t t l e m e n t ;

( 3 )  i n d e f i n i t e  t e r m s ;  ( 4 )  i n v a l i d i t y  o f  t h e  l a n d  l i s t s ;  ( 5 )  

d i f f i c u l t i e s  w i t h  D N R ' s  w o r k ;  ( 6 )  i l l e g a l i t y  o f  t h e  m a n a g e m e n t  

r e g i m e ;  a n d  ( 7 )  l a c k  o f  e f f e c t i v e  c o n t r o l  b y  t h e  T r u s t  A u t h o r i t y .  

E a c h  i s s u e  w i l l  b e  d i s c u s s e d .

T h e  s e t t l e m e n t  p r o v i s i o n s  o f  HB 2 0 1  a n d  HB 3 7 1  a r e  e f f e c t i v e  

o n l y  i f  t h e  D e c e m b e r  15  d e a d l i n e  i s  a t t a i n e d  f o r  d i s m i s s a l  o f  t h i s  

a c t i o n  a n d  t h e  c o n c l u s i o n  o f  a l l  a p p e a l s .  HB 2 0 1  § §  3 7 ,  4 8 - 5 1 .  

T h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  p r o v i d e s  t h a t  i f  t h i s  c o u r t  

d i s m i s s e s  t h i s  a c t i o n  a f t e r  f i n a l  a p p r o v a l  o f  t h e  s e t t l e m e n t ,  b u t  

t h e  d e a d l i n e  i s  m i s s e d  b e c a u s e  o f  a n  a p p e a l ,  a n y  p a r t y  c a n  s e e k  

r e l i e f  u n d e r  A l a s k a  C i v i l  R u l e  6 0 ( b ) ( 6 ) .  M o r e o v e r ,  t h e  p a r t i e s  

h a v e  a g r e e d  t h a t  " t h e  f a i l u r e  o f  t h e  s e t t l e m e n t  p r o v i s i o n s  o f  HB 

2 0 1  a n d  HB 3 7 1  t o  b e c o m e  e f f e c t i v e  w o u l d  j u s t i f y  s e e k i n g  r e l i e f  

f r o m  j u d g m e n t  a n d  n o  p a r t y  s h a l l  o p p o s e  s u c h  a  m o t i o n . "  

S e t t l e m e n t  A g r e e m e n t ,  a r t .  V I ,  s e c .  7 ,  a t  1 7  ( J u n e  1 0 ,  1 9 9 4 ) .

W e i s s  a n d  AMHA a r g u e  t h a t  a n y  p a r t y ' s  a b i l i t y  t o  t e r m i n a t e  t h e  

a g r e e m e n t  b y  f i l i n g  a n  a p p e a l  i s  a  s e r i o u s  d e f i c i e n c y .

T h e  c o u r t  a g r e e s  t h a t  t h e  e f f e c t  o f  a p p e a l  o n  t h e  s e t t l e m e n t  

p r o v i s i o n s  i s  p r o b l e m a t i c .  I n  e s s e n c e ,  d e s p i t e  t h e  i n v e s t m e n t  o f  

m a n y  h o u r s  a n d  s i g n i f i c a n t  m o n e y  b y  e v e r y o n e  i n  t h e  a p p r o v a l
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p r o c e s s ,  a n y  p a r t y  c a n  d e s t r o y  t h e  s e t t l e m e n t  b y  f i l i n g  a n  a p p e a l  

f r o m  a  g r a n t  o f  f i n a l  a p p r o v a l . 34 N e v e r t h e l e s s ,  t h e  c o u r t  d o e s  n o t  

s e e  t h i s  a s  a  p r o b l e m  s u f f i c i e n t  t o  w a r r a n t  d e n i a l  o f  p r e l i m i n a r y  

a p p r o v a l .  A l t h o u g h  t i m e  a n d  m o n e y  w i l l  b e  w a s t e d  i f  t h e  p r o c e s s  

f a i l s  b e c a u s e  o f  a  m i s s e d  d e a d l i n e ,  t h e  c l a i m s  o f  t h e  c l a s s  w i l l  

n o t  b e  a d v e r s e l y  i m p a c t e d .  T h e y  w i l l  b e  i n  t h e  s a m e  p o s i t i o n  t h a t  

t h e y  w o u l d  b e  i f  p r e l i m i n a r y  a p p r o v a l  w a s  d e n i e d .  M o r e o v e r ,  i f  

t h e  s e t t l e m e n t  f a i l s  f o r  t h i s  r e a s o n ,  i t  w i l l  b e  k n o w n  s o o n  —  n o  

l a t e r  t h a n  t h e  e n d  o f  J a n u a r y  1 9 9 5 .  T h e  l o s t  t i m e  s h o u l d  n o t  

a d v e r s e l y  i m p a c t  t h e  c l a s s  o r  i t s  c l a i m s .

W e i s s  a n d  A M H A 's  s e c o n d  p o i n t  r e l a t e s  t o  t h e  e n f o r c e m e n t  o f  

t h e  s e t t l e m e n t .  T h e y  q u e s t i o n  t h e  e n f o r c e a b i l i t y  o f  t h r e e  a s p e c t s  

o f  s e t t l e m e n t :  ( 1 )  t h e  " e n d o w m e n t  c o n c e p t " ; 35 ( 2 )  c o r r e c t i o n  o f

l a n d  l i s t  p r o b l e m s ;  a n d  ( 3 )  t h e  p a y m e n t  o f  t h e  $ 2 0 0  m i x l i o n  t o  t h e  

t r u s t ,  e s p e c i a l l y  t h e  $ 2 5  m i l l i o n  d e s i g n a t e d  t o  c o m e  f r o m  t h e  s a l e  

o f  D N R ' s  l a n d  s a l e  c o n t r a c t  p o r t f o l i o  [ s e e  HB 3 7 1  § 1 ( a ) ] .

I t  i s  t r u e  t h a t  t h e r e  i s  n o  g u a r a n t e e  i n  t h i s  p r o p o s e d

34 T h e  p a r t i e s  f a v o r i n g  s e t t l e m e n t  i n f o r m e d  t h e  c o u r t  a t  t h e  
e v i d e n t i a r y  h e a r i n g  t h a t  t h e y  a r e  l o o k i n g  f o r  a  s o l u t i o n  t o  t h e  
p r o b l e m .  H o w e v e r ,  t h e  c o u r t  d o u b t s  a  s o l u t i o n  c a n  b e  f o u n d .  
A s s u m i n g  t h e  c o u r t  i s s u e s  a n d  d i s t r i b u t e s  a  d e c i s i o n  g r a n t i n g  f i n a l  
a p p r o v a l  o n  t h e  d a t e  s c h e d u l e d  ( N o v e m b e r  1 5 )  , a  d i s s e n t e r  c o u l d  
w a i t  u n t i l  D e c e m b e r  1 5  t o  f i l e  a  n o t i c e  o f  a p p e a l .  E v e n  i f  t h e  
g o v e r n o r  h a d  o p t e d  f o r  t h e  p e r m i s s i b l e  4 5  d a y  e x t e n s i o n  o f  t h e  
d e a d l i n e ,  t h e  S u p r e m e  C o u r t  w o u l d  h a v e  o n l y  4 5  d a y s  t o  a c t .  T h e r e  
a r e  f e w  c a s e s  i n  t h e  h i s t o r y  o f  t h e  s t a t e  w h i c h  h a v e  b e e n  d e c i d e d  
w i t h i n  4 5  d a y s  o f  t h e  d a t e  t h e  n o t i c e  o f  a p p e a l  w a s  f i l e d .

35 T h e  c o u r t  u n d e r s t a n d s  t h i s  t e r m  a s  u s e d  h e r e  t o  m e a n  a  T r u s t  
A u t h o r i t y  w i t h  f r e e d o m  t o  s p e n d  t r u s t  i n c o m e  w i t h o u t  l e g i s l a t i v e  
a p p r o v a l .
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s e t t l e m e n t  t h a t  t h e  T r u s t  A u t h o r i t y ' s  p o w e r  o r ,  i n d e e d ,  i t s  

e x i s t e n c e  w i l l  n o t  b e  c h a n g e d  b y  a  f u t u r e  l e g i s l a t u r e .  I t  i s  

i m p o r t a n t  t o  f o c u s  o n  w h a t  r e m e d y  i s  p r o v i d e d  i f  t h e  l e g i s l a t u r e  

m a k e s  a  m a t e r i a l  c h a n g e  i n  t h e  p r o v i s i o n s  o f  HB 2 0 1  w h i c h  c r e a t e  

t h e  T r u s t  A u t h o r i t y .  T h e  p o r t i o n s  o f  HB 2 0 1  w h i c h  c r e a t e  t h e  

T r u s t  A u t h o r i t y  a r e  i n c o r p o r a t e d  i n t o  t h e  p r o p o s e d  s e t t l e m e n t  

a g r e e m e n t . 36 S e t t l e m e n t  A g r e e m e n t ,  a r t .  I ,  s e c .  1 .  I f  t h e  

l e g i s l a t i v e  c h a n g e  w a s  m a t e r i a l ,  t h e  c l a s s  w o u l d  b e  e n t i t l e d  t o  

i n v o k e  t h e  r e m e d y  f o u n d  i n  a r t .  V I ,  s e c .  5 :  t h e y  w o u l d  b e  f r e e  t o

f i l e  a  n e w  a c t i o n  a s s e r t i n g  a l l  t h e  c l a i m s  t h e y  h a v e  t o d a y . 37 

W h i l e  t h e r e  a r e  n o  g u a r a n t e e s ,  t h e  f a c t  t h a t  t h i s  l i t i g a t i o n  w o u l d  

b e g i n  a n e w  s h o u l d  p r o v i d e  a  r e a s o n  f o r  f u t u r e  l e g i s l a t u r e s  n o t  t o  

a c t  d e t r i m e n t a l l y  t o  t h e  c l a s s .  T h e r e  a r e  r i s k s  a s s o c i a t e d  w i t h  

t h i s  w h i c h  s h o u l d  b e  a n a l y z e d  b y  t h e  c l a s s ;  t h e  c o u r t  d o e s  n o t  

b e l i e v e  t h e  r i s k s  a r e  s o  g r e a t  s o  a s  t o  r e q u i r e  d e n i a l  o f  

p r e l i m i n a r y  a p p r o v a l .

W e i s s  a n d  AMHA p o i n t  o u t  t h a t  t h e r e  a r e  k n o w n  a n d  i d e n t i f i e d  

p r o b l e m s  w i t h  t h e  l a n d  l i s t  t o  r e c o n s t i t u t e  t h e  t r u s t  a d o p t e d  b y  

t h e  l e g i s l a t u r e  i n  HB 2 0 1 .  T h e y  a s s e r t  t h a t  t h o s e  p r o b l e m s  c a n  

o n l y  b e  c o r r e c t e d  w i t h  l e g i s l a t i o n .  S i n c e  n o  o n e  c a n  s a y  w h a t  t h e  

l e g i s l a t u r e  w i l l  d o ,  t h e r e  a r e  n o  g u a r a n t e e s  t h a t  t h e  c h a n g e s  w i l l

36 T h e  S e t t l e m e n t  A g r e e m e n t  d o e s  n o t  u s e  t h e  w o r d  
" i n c o r p o r a t e . "  H o w e v e r ,  a t  t h e  e v i d e n t i a r y  h e a r i n g ,  t h e  c o u r t  
e n s u r e d  t h a t  i n c o r p o r a t i o n  w a s  t h e  i n t e n t  o f  t h e  a g r e e m e n t .

37T h e  c o u r t  e n s u r e d  a t  o r a l  a r g u m e n t  t h a t  i t  w a s  t h e  S t a t e ' s  
i n t e n t  t h a t  i f  t h e r e  w a s  a  m a t e r i a l  c h a n g e ,  t h e  c l a s s  w o u l d  h a v e  
a l l  c l a i m s  t h e y  h a v e  t o d a y  a n d  w o u l d  b e  f r e e  t o  a s s e r t  t h e m .
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b e  m a d e .  T h e  S t a t e  a c k n o w l e d g e s  t h a t  s o m e  o f  t h e  i d e n t i f i e d  

p r o b l e m s  m a y  r e q u i r e  n e w  l e g i s l a t i o n  t o  c o r r e c t .

E x h i b i t  2 t o  t h e  W a r e h a m  a f f i d a v i t  ( f i l e d  7 / 1 / 9 4 )  l i s t s  m a n y  

" e r r o r s  a n d  o m i s s i o n s "  i n  t h e  l a n d  l i s t s  o n  w h i c h  t h e  s e t t l e m e n t  

i s  b a s e d .  S o m e  o f  t h e  p r o b l e m s  a r e  s e r i o u s ,  e . g . . t h e  1 1 6 , 0 0 0  

a c r e  p a r c e l  n e a r  S a l c h a  w h i c h  i s  n o t  l i k e l y  t o  b e  c o n v e y e d ,  o t n e r  

p r o b l e m s  a r e  i n s i g n i f i c a n t ,  e . g . . l i s t i n g  a  p a r c e l  o n  b o t h  t h e  

c o n v e y a b l e  l i s t  a n d  t h e  n o n - c o n v e y a b l e  l i s t . 38 T h e r e  a r e  c e r t a i n l y  

a  n u m b e r  o f  t e c h n i c a l  c o r r e c t i o n s  w h i c h  n e e d  t o  b e  m a d e ;  i t  i s  

p o s s i b l e  t h a t  m a n y  w i l l  r e q u i r e  n e w  l e g i s l a t i o n .  S o m e  e r r o r s  m a y  

b e  c o r r e c t e d  u n d e r  D N R ' s  a u t h o r i t y  t o  e x c h a n g e  t r u s t  l a n d  w i t h  

o t h e r  s t a t e  l a n d  a n d  t o  " c o r r e c t  e r r o r s  o r  o m i s s i o n s  i n  t h e  l e g a l  

d e s c r i p t i o n s  o f  m e n t a l  h e a l t h  t r u s t  l a n d . "  HB 2 0 1  § 1 7  ( t o  b e  

c o d i f i e d  a s  AS 3 8 . 0 5 . 8 0 1  ( b ) ( 2 )  a n d  ( 3 ) ) . 39 H o w e v e r ,  i t  i s  l i k e l y

38 »T h e  c o u r t  v i e w s  t h i s  a s  i n s i g n i f i c a n t  b e c a u s e  t h e  l i s t  t h a t  
c o n t r o l s  s h o u l d  b e  t h e  c o n v e y a n c e  l i s t .

39 A r t i c l e  I I I  o f  t h e  P r o p o s e d  S e t t l e m e n t  A g r e e m e n t  p r o v i d e s  a  
p r o c e s s  f o r  c o r r e c t i o n  o f  t e c h n i c a l  p r o b l e m s  w i t h  t h e  l a n d s  l i s t :

1 .  T h e  p a r t i e s  a g r e e  t h a t  a n y  o m i s s i o n s ,  
o v e r i n c l u s i o n s ,  i n c o n s i s t e n c i e s  o r  e r r o r s  n o w  k n o w n  o r  
d i s c o v e r e d  i n  t h e  l i s t s  o f  o r i g i n a l  a n d  s u b s t i t u t e  t r u s t  
l a n d s  t r a n s f e r r e d  t o  t h e  t r u s t  p u r s u a n t  t o  S e c t i o n s  
4 0 ( a )  ( 1 ) & ( 2 )  o f  HB 2 0 1  s h a l l  b e  r e s o l v e d  a s  f o l l o w s :

( a )  T h e  S t a t e  a n d  t h e  p l a i n t i f f s ,  a n d  t h e  S t a t e  a n d  
t h e  T r u s t  A u t h o r i t y ,  o n c e  e s t a b l i s h e d ,  s h a l l  i d e n t i f y  t o  
t h e  o t h e r  p a r t y  a n y  o m i s s i o n s ,  o v e r i n c l u s i o n s ,  
i n c o n s i s t e n c i e s  o r  e r r o r s  i n  t h e  l i s t s  o f  o r i g i n a l  a n d  
s u b s t i t u t e  t r u s t  l a n d s  a s  s o o n  a s  s u c h  p r o b l e m s  a r e  k n o w n  
o r  d i s c o v e r e d ,  a l o n g  w i t h  s u c h  i n f o r m a t i o n  o r  o t h e r  
e x p l a n a t i o n  a s  i s  n e c e s s a r y  t o  d e t e r m i n e  t h e  r e a s o n  f o r  
t h e  c l a i m e d  o m i s s i o n  o r  e r r o r .

( b )  A n y  e r r o r s  o r  o m i s s i o n s  t o  t h e  l e g a l  
d e s c r i p t i o n s  o f  t h e  l i s t s  o f  o r i g i n a l  a n d  s u b s t i t u t e  
l a n d s  s u b m i t t e d  p u r s u a n t  t o  S e c t i o n s  4 0 ( a ) ( 1 ) & ( 2 )  o f  HB
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t h a t  n o t  a l l  p r o b l e m s  c a n  b e  c o r r e c t e d  w i t h o u t  n e w  l e g i s l a t i o n .

T h e  c o u r t  v i e w s  t h i s  a s  a  p r o b l e m .  I t  i s  e s s e n t i a l  t h a t  t h e  

b e n e f i c i a r i e s  o b t a i n  t h e  b e n e f i t  o f  t h e i r  b a r g a i n .  T h e  

b e n e f i c i a r i e s  a r e  n o t  a s s u r e d  o f  t h e  b e n e f i t  o f  t h e  b a r g a i n  i f  

t h e y  a r e  d e p e n d e n t  o n  a n  a c t  o f  a  f u t u r e  l e g i s l a t u r e .  T h e  p a r t i e s  

f a v o r i n g  s e t t l e m e n t  h a v e  a d v i s e d  t h e  c o u r t  t h a t  t h e y  a r e  l o o k i n g  

f o r  a  s o l u t i o n .  T h e  c o u r t  b e l i e v e s  t h e y  s h o u l d  h a v e  a n  

o p p o r t u n i t y  t o  f i n d  o n e .  I f  t h e y  h a v e  n o t  f o u n d  a  s o l u t i o n  b y  t h e  

t i m e  o f  t h e  f i n a l  a p p r o v a l  h e a r i n g ,  t h e  c o u r t  ( a n d  t h e  

b e n e f i c i a r i e s )  w i l l  b e  f o r c e d  t o  e x a m i n e  t h e  d e g r e e  o f  r i s k  p o s e d  

b y  t h e  p r o b l e m  a n d  t h e  i m p a c t  o n  t h e  s e t t l e m e n t  i f  n o  s o l u t i o n  i s  

f o u n d . 40 H o w e v e r ,  t h e  c o u r t  w i l l  n o t  d e n y  p r e l i m i n a r y  a p p r o v a l  o n

2 0 1  n e c e s s a r y  t o  a c c o m p l i s h  t h e  i n t e n t  o f  t h e  p a r t i e s  
s h a l l  b e  c o r r e c t e d  b y  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  
(DNR) p u r s u a n t  t o  t h e  a u t h o r i t y  g r a n t e d  DNR u n d e r  S e c .
1 7  o f  HB 2 0 1 .

( c )  A n y  a d d i t i o n s ,  d e l e t i o n s ,  o r  s u b s t i t u t i o n s  t o  
t h e  l i s t  o f  o r i g i n a l  a n d  s u b s t i t u t e  l a n d s  t r a n s f e r r e d  t o  
t h e  t r u s t  p u r s u a n t  t o  S e c t i o n s  4 0 ( a ) ( 1 ) & ( 2 )  n e c e s s a r y  t o  
a c c o m p l i s h  t h e  i n t e n t  o f  t h e  p a r t i e s  s h a l l  b e  o b t a i n e d  
b y  l e g i s l a t i v e  a m e n d m e n t  o r  b y  t r a n s f e r ,  e x c h a n g e ,  o r  
c o n v e y a n c e .

( d )  A s  o f  t h e  d a t e  o f  e x e c u t i n g  t h i s  a g r e e m e n t ,  t h e  
p a r t i e s  h a v e  i d e n t i f i e d  i n  A t t a c h m e n t  B t h e  i n i t i a l  
o m i s s i o n s ,  o v e r i n c l u s i o n s , o r  s u b s t i t u t i o n s  t o  t h e  l i s t s  
o f  o r i g i n a l  a n d  s u b s t i t u t e  l a n d s  t r a n s f e r r e d  t o  t h e  t r u s t  
p u r s u a n t  t o  S e c t i o n s  4 0 ( a ) ( 1 ) & ( 2 )  w h i c h  t h e y  a g r e e  t o  
c o r r e c t  p u r s u a n t  t o  t h e  t e r m s  o f  ( b )  a n d  ( c )  a b o v e .

S e t t l e m e n t  A g r e e m e n t ,  a t  5 - 6 .

4 0 I t  i s  c e r t a i n l y  p o s s i b l e  t h a t  f a i l u r e  t o  f i n d  a  s o l u t i o n  t o  
t h e  p r o b l e m  a s s o c i a t e d  w i t h  t h e  S a l c h a  p r o p e r t y  c o u l d  l e a d  t o  n o n ­
a p p r o v a l .  T h e  a c r e a g e  i s  l a r g e  —  1 1 6 , 0 0 0  a c r e s ,  o v e r  10% o f  t h e  
r e c o n s t i t u t e d  t r u s t  a c r e a g e .  T h e  c o u r t  d o e s  n o t  k n o w  t h e  v a l u e  o f  
t h e  p a r c e l ,  b u t  a s s u m e s  i t  m a y  a l s o  b e  s i g n i f i c a n t .
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t o  t h e  e n f o r c e a b i l i t y  o f  t h e  " p r o m i s e  t o  p a y  t h e  $ 2 0 0  m i l l i o n . "

W e i s s  O p p .  a t  1 7  ( f i l e d  J u l y  1 ,  1 9 9 4 ) .  W e i s s  a n d  AMHA a r g u e  t h a t

u n l e s s  t h e  f u l l  $ 2 0 0  m i l l i o n  i s  i n  t h e  t r u s t  f u n d  a t  t h e  t i m e  o f

d i s m i s s a l ,  t h e  S t a t e ' s  p r o m i s e  t o  p a y  i s  u n e n f o r c e a b l e  u n d e r

a r t i c l e  I X ,  s e c t i o n  1 3  o f  t h e  A l a s k a  C o n s t i t u t i o n .  W e i s s  O p p .  a t

1 7 .  T h e  c o n s t i t u t i o n a l  p r o v i s i o n  s t a t e s :

No m o n e y  s h a l l  b e  w i t h d r a w n  f r o m  t h e  t r e a s u r y  
e x c e p t  i n  a c c o r d a n c e  w i t h  a p p r o p r i a t i o n s  m a d e  
b y  l a w .  No o b l i g a t i o n  f o r  t h e  p a y m e n t  o f  
m o n e y  s h a l l  b e  i n c u r r e d  e x c e p t  a s  a u t h o r i z e d  
b y  l a w .  U n o b l i g a t e d  a p p r o p r i a t i o n s
o u t s t a n d i n g  a t  t h e  e n d  o f  t h e  p e r i o d  o f  t i m e  
s p e c i f i e d  b y  l a w  s h a l l  b e  v o i d .

A l a s k a  C o n s t . ,  a r t .  I X ,  § 1 3 .

HB 3 7 1  a p p r o p r i a t e d  $ 2 0 0  m i l l i o n  t o  t h e  " m e n t a l  h e a l t h  t r u s t

f u n d "  f r o m  t h e s e  s o u r c e s  i n  t h e s e  a m o u n t s :

M e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  $ 3 3  m i l l i o n
b a l a n c e  o n  6 / 3 0 / 9 5  

DNR - m e n t a l  h e a l t h  t r u s t  i n c o m e  i n  $ 1 1 . 7  m i l l i o n
t h e  g e n e r a l  f u n d  

P r o c e e d s  f r o m  s a l e  o f  DNR l a n d  $ 2 5  m i l l i o n
s a l e  c o n t r a c t s  p o r t f o l i o  

B u d g e t  r e s e r v e  f u n d  $ 1 3 0 . 3  m i l l i o n

T h e s e  f u n d s  w e r e  a p p r o p r i a t e d .  M o r e o v e r ,  s e c t i o n  1 ( e )  o f  HB 3 7 1

p r o v i d e s  t h a t  t h e  a p p r o p r i a t i o n s  " d o  n o t  l a p s e . "  T h u s ,  t h e  o n l y

w a y  t h e  f u n d  w o u l d  n o t  r e c e i v e  t h e  s u m s  i s  i f  t h e y  d o  n o t  e x i s t .

T h e  o n l y  i t e m  w h o s e  f u t u r e  e x i s t e n c e  i s  q u e s t i o n e d  i s  t h e  p r o c e e d s

f r o m  DNR l a n d  s a l e  c o n t r a c t  p o r t f o l i o .  DNR i s  c u r r e n t l y  i n  t h e

b e g i n n i n g  s t a g e s  o f  o f f e r i n g  t h e  p o r t f o l i o  f o r  s a l e .  C o m m i s s i o n e r

this basis.

The final enforcement issue raised by Weiss and AMHA relates
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N o a h  h a s  r e c e n t l y  b e g u n  i n q u i r i e s  r e g a r d i n g  o t h e r  s o u r c e s  o f  

r e v e n u e  t o  r e p l a c e  t h i s  i t e m  i f  i t  i s  u n a v a i l a b l e .  T h e  c o u r t  v i e w s  

t h e  p o s s i b l e  u n a v a i l a b i l i t y  o f  t h e  $ 2 5  m i l l i o n  a s  a  p r o b l e m .  

H o w e v e r ,  t h e r e  i s  a  r e a s o n a b l e  p r o b a b i l i t y  t h a t  i t  w i l l  b e  r e s o l v e d  

b y  t h e  t i m e  o f  f i n a l  a p p r o v a l .  I f  i t  i s  n o t  r e s o l v e d ,  t h e  c o u r t  

a n d  c l a s s  m e m b e r s  w i l l  h a v e  t o  e v a l u a t e  t h e  a g r e e m e n t  i n  t h a t  

l i g h t .  T h e  c o u r t  d o e s  n o t  f i n d  t h e  p r o b l e m  t o  b e  a  d e f i c i e n c y  

w h i c h  p r e c l u d e s  g r a n t i n g  p r e l i m i n a r y  a p p r o v a l ,  b u t  i t  m a y  b e  a n  

i s s u e  f o r  c o n s i d e r a t i o n  a t  f i n a l  a p p r o v a l .

T h e  t h i r d  " s e r i o u s  d e f i c i e n c y "  a r g u e d  b y  W e i s s  a n d  AMHA

r e l a t e s  t o  t h e i r  c r i t i c i s m  t h a t  t h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  

" i s  v e r y  u n c l e a r  a s  t o  v e r y  c r i t i c a l  t e r m s . "  T h e  c o u r t  d i s a g r e e s .  

T o  t h e  e x t e n t  t h a t  i m p o r t a n t  i s s u e s  w e r e  h i g h l i g h t e d  a t  t h e

e v i d e n t i a r y  h e a r i n g ,  t h e  q u e s t i o n s  o f  i n t e r p r e t a t i o n  w e r e  r e s o l v e d  

b y  a s c e r t a i n i n g  t h e  i n t e n t  o f  t h e  p a r t i e s . 41 I n  l i g h t  o f  t h e  f a c t  

t h a t  t h e  a s s u m e d  a m b i g u i t i e s  w e r e  r e s o l v e d  i n  t h e  b e n e f i c i a r i e s '  

f a v o r ,  t h e r e  i s  n o  r i s k  t o  t h e  c l a s s  f r o m  t h e m .

W e i s s  a n d  AMHA n e x t  a s s e r t  t h a t  t h e  l a n d  l i s t s  a r e  o f

" q u e s t i o n a b l e  v a l i d i t y . "  W e i s s  O p p .  a t  18  ( f i l e d  J u l y  1 ,  1 9 9 4 ) .  

T h e  c l a i m  i s  m a d e  t h a t  t h e  l a n d  l i s t s  d o  n o t  i d e n t i f y  t h e  

b o u n d a r i e s  o f  a  l a r g e  n u m b e r  o f  p a r c e l s .  A d m i t t e d l y ,  t h e  l i s t s  d o

4 1 S p e c i f i c a l l y , t h e  S t a t e  s t a t e d  i t s  i n t e n t  w a s  ( 1 )  t h a t  t h e  
t r u s t  w o u l d  n o t  b e  c h a r g e d  f o r  a c c e s s  t o  s t a t e  l a n d ;  ( 2 )  t h a t  i t  
i n t e n d e d  t h a t  t h e  s e t t l e m e n t  p r o v i s i o n s  o f  HB 2 0 1  w e r e  i n c o r p o r a t e d  
i n t o  t h e  a g r e e m e n t ;  a n d  ( 3 )  t h a t  i f  t h e  r e m e d y  p r o v i s i o n s  o f  a r t .  
V I ,  s e c .  5 w e r e  i n v o k e d ,  t h e  p l a i n t i f f s  c o u l d  r e a s s e r t  a l l  c l a i m s  
t h e y  h a v e  t o d a y .
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n o t  c o n t a i n  l e g a l  d e s c r i p t i o n s .  T h e  c o u r t  d o e s  n o t  f i n d  t h a t  t o  

b e  a  s e r i o u s  d e f i c i e n c y .  T h e  c o u r t  e x p e c t s  f u r t h e r  e v i d e n c e  i f  t h e  

p a r t i e s  a c t u a l l y  b e l i e v e  t h a t  a p p r o v a l  s h o u l d  b e  d e n i e d  o n  t h i s  

b a s i s .

W e i s s  a n d  AMHA a s s e r t  t h a t  "DNR i s  u n l i k e l y  t o  a c c o m p l i s h  t h e  

r e q u i r e d  l a n d  w o r k  a c c u r a t e l y  o r  i n  a  t i m e l y  m a n n e r . "  W e i s s  O p p .  

a t  1 9  ( f i l e d  J u l y  1 ,  1 9 9 4 )  . T h i s  a r g u m e n t  i s  n o t  s u p p o r t e d  b y  a n y  

a d m i s s i b l e  e v i d e n c e . 42 A t  t h i s  p o i n t  i t  w o u l d  b e  m e r e  s p e c u l a t i o n  

t o  c o n c l u d e  t h a t  DNR c a n n o t  d o  t h e  j o b  i t  i s  r e q u i r e d  t o  d o .

W e i s s  a n d  AMHA a r g u e  t h a t  t h e  m a n a g e m e n t  r e g i m e  u n d e r  t h e  

p r o p o s e d  s e t t l e m e n t  i s  i l l e g a l .  T h e y  a s s e r t  t h a t  t h e  s e t t l e m e n t  

w o u l d  h a v e  t o  h a v e  t h e  s t a n d a r d  t h a t  t h e  t r u s t  b e  " m a n a g e d  s o l e l y  

i n  t h e  b e s t  i n t e r e s t s  o f  t h e  b e n e f i c i a r i e s  u n d e r  p r i v a t e  t r u s t  l a w  

p r i n c i p l e s . "  W e i s s  O p p .  a t  2 0  ( f i l e d  J u l y  1 ,  1 9 9 4 ) .

HB 2 0 1  r e q u i r e s  t h a t  t r u s t  l a n d  b e  " m a n a g e d  c o n s i s t e n t  w i t h

t h e  t r u s t  p r i n c i p l e s  i m p o s e d  o n  t h e  s t a t e  b y  t h e  [ E n a b l i n g  A c t ] , "

b u t  s p e c i f i c  t r u s t  m a n a g e m e n t  s t a n d a r d s  a r e  n o t  s p e c i f i e d  i n  e i t h e r

HB 2 0 1  o r  t h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t .  HB 2 0 1  § 1 7 .  T o  t h e

e x t e n t  n o t  i n c o n s i s t e n t  w i t h  t h e  E n a b l i n g  A c t ,  t h e  t r u s t  l a n d s  a r e

s u b j e c t  t o  t h e  s a m e  p r o v i s i o n s  o f  l a w  a p p l i c a b l e  t o  o t h e r  s t a t e

l a n d s .  I d .  HB 2 0 1  r e q u i r e s  DNR t o  a d o p t  m a n a g e m e n t  r e g u l a t i o n s

w h i c h  m u s t  a d d r e s s  a t  l e a s t  f o u r  m a n a g e m e n t  p r i n c i p l e s :

( 1 )  m a i n t e n a n c e  o f  t h e  t r u s t  l a n d  b a s e ;
( ? )  m a n a g e m e n t  f o r  t h e  b e n e f i t  o f  t h e

42 T h e  o p p o s i t i o n  r e f e r r e d  t o  t h e  a f f i d a v i t  o f  M s .  H a y e s ,  w h i c h  
w a s  s t r u c k  b e c a u s e  s h e  w a s  u n a v a i l a b l e  f o r  c r o s s - e x a m i n a t i o n .
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t r u s t ;
( 3 )  m a n a g e m e n t  f o r  l o n g - t e r m  s u s t a i n e d  

y i e l d  o f  p r o d u c t s  f r o m  t h e  l a n d ;  a n d
( 4 )  m a n a g e m e n t  f o r  m u l t i p l e  u s e  o f  t r u s t

l a n d .

HB 2 0 1  § 1 7  ( t o  b e  c o d i f i e d  a s  AS 3 8 . 0 5 . 8 0 1 ( c ) ) . 43 DNR i s  r e q u i r e d  

t o  c o n s u l t  w i t h  t h e  t r u s t  a u t h o r i t y  b e f o r e  a d o p t i n g  r e g u l a t i o n s  

u n d  . r  AS 3 8 . 0 5 . 8 0 1 ( c ) .  HB 2 0 1  § 9 ( t o  b e  c o d i f i e d  a s  AS

3 7 . 1 4 . 0 0 9 ( a ) ) .

T h e  s t a t u t e  a n d  a g r e e m e n t  a r e  i n t e n t i o n a l l y  v a g u e  o n  t h e  i s s u e  

o f  t h e  r e q u i r e d  m a n a g e m e n t  s t a n d a r d .  I n  o r d e r  t o  a s s u r e  t h e  

s u p p o r t  o f  t h e  e n v i r o n m e n t a l  a n d  r e s o u r c e  i n d u s t r y  i n t e r e s t  g r o u p s ,  

l a n g u a g e  a c c e p t a b l e  t o  a l l  w a s  a d o p t e d .  T h e  b a t t l e ,  i f  t h e r e  i s  

t o  b e  o n e ,  w a s  r e s e r v e d  f o r  t h e  r e g u l a t o r y  p r o c e s s .  I t  i s  

i m p o r t a n t  t h a t  t h e  c l a s s  u n d e r s t a n d  t h a t  i t  m a y  r e q u i r e  m o r e  

l i t i g a t i o n  t o  e n s u r e  t h a t  r e g u l a t i o n s  a c t u a l l y  c o m p l y  w i t h  t h e  

E n a b l i n g  A c t .  O f  c o u r s e ,  i t  i s  p o s s i b l e  t h a t  DNR w i l l  a d o p t  

r e g u l a t i o n s  t h a t  s a t i s f y  t h e  A c t .  I t  i s  a l s o  p o s s i b l e  t h a t  a l l  

i n t e r e s t  g r o u p s  c a n  b e  a c c o m m o d a t e d  i n  t h e  r e g u l a t o r y  p r o c e s s .  

H o w e v e r ,  t h e r e  a r e  r i s k s  o f  f u t u r e  l i t i g a t i o n  p r e s e n t e d  b y  t h i s  

a p p r o a c h .

T h e  c o u r t  d i s a g r e e s  w i t h  W e i s s  a n d  AMHA r e g a r d i n g  t h e  

i l l e g a l i t y  o f  t h e  s t a n d a r d .  W h a t  t h e  c l a s s  i s  e n t i t l e d  t o  i s  

m a n a g e m e n t  u n d e r  t h e  r e q u i r e m e n t s  o f  t h e  E n a b l i n g  A c t .  T h i s

4 3
T h e s e  s t a n d a r d s  w e r e  p r o m o t e d  b y  M r .  V o l l a n d  b a s e d  o n  t h e  

a r t i c l e  b y  F a i r f a x ,  e t  a l . d i s c u s s e d  e a r l i e r .  I f  t h e r e  i s  
l e g i s l a t i v e  h i s t o r y  t o  t h e  e f f e c t  t h a t  t h e  F a i r f a x  a r t i c l e  w a s  
c o n s i d e r e d  b y  t h e  l e g i s l a t u r e . t h e  c o u r t ’ s  c o n c e r n s  a b o u t  t h e  
s t a n d a r d s  w o u l d  b e  g r e a t l y  a l l e v i a t e d .
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l e g i s l a t i o n  c a n n o t  d i m i n i s h  t h o s e  r e q u i r e m e n t s  b e c a u s e  o f  t h e  

s u p r e m a c y  o f  f e d e r a l  l a w ;  t h i s  s t a t u t e  d o e s  n o t  p u r p o r t  t o  d i m i n i s h  

t h o s e  r e q u i r e m e n t s .  I f  t h e  E n a b l i n g  A c t  r e q u i r e s  m a n a g e m e n t  s o l e l y  

i n  t h e  i n t e r e s t  o f  t h e  b e n e f i c i a r i e s  a n d  u n d e r  p r i v a t e  t r u s t  

p r i n c i p l e s ,  HB 2 0 1  d o e s  n o t  d i s p l a c e  t h a t  s t a n d a r d .  T h e  t r e a t m e n t  

o f  t h e  i s s u e  i n  t h e  s e t t l e m e n t  m e a n s  t h a t  i t  m a y  r e q u i r e  f u r t h e r  

l i t i g a t i o n  t o  a c h i e v e  t h e  r e s u l t .  T h e  c o u r t  d o e s  n o t  b e l i e v e  t h i s  

i s  a  s e r i o u s  d e f i c i e n c y .  I t  i s  a n  i s s u e  w h i c h  t h e  c l a s s  a n d  c o u r t  

m u s t  a n a l y z e  i n  f i n a l  a p p r o v a l .

F i n a l l y ,  W e i s s  a n d  AMHA a r g u e  t h a t  " l a c k  o f  e f f e c t i v e  c o n t r o l  

o f  t r u s t  m a n a g e m e n t  b y  t h e  T r u s t  A u t h o r i t y  i s  a  s e r i o u s  

d e f i c i e n c y . "  W e i s s  O p p .  a t  2 0  ( f i l e d  J u l y  1 ,  1 9 9 4 ) .  E s s e n t i a l l y ,  

t h e y  a r g u e  t h a t  DNR m a n a g e m e n t  o f  t r u s t  l a n d s  w i t h o u t  m o r e  c o n t r o l  

a n d  s u p e r v i s o r y  a u t h o r i t y  b y  t h e  T r u s t  A u t h o r i t y  r e s u l t s  i n  a  

s e r i o u s  d e f i c i e n c y .

T h e  c o u r t  a g r e e s  w i t h  W e i s s  a n d  AMHA t h a t  D N R ' s  p a s t  t r u s t  

m a n a g e m e n t  h a s  b e e n  s u b s t a n d a r d .  DNR g e n e r a l l y  h a s  m a n a g e d  t h e  

l a n d s  a s  i f  t h e r e  w a s  n o  m e n t a l  h e a l t h  l a n d s  t r u s t  a n d  a s  i f  DNR 

h a d  n o  f i d u c i a r y  o b l i g a t i o n s  t o  t h e  b e n e f i c i a r i e s  o f  t h e  t r u s t .  

H o w e v e r ,  t h e r e  a r e  c e r t a i n  f a c t o r s  w h i c h  i n d i c a t e  t h a t  p a s t  

b e h a v i o r  m a y  n o t  b e  t h e  b e s t  i n d i c a t o r  o f  t h e  f u t u r e .

HB 2 0 1  r e q u i r e s  DNR t o  e s t a b l i s h  a  s e p a r a t e  t r u s t  m a n a g e m e n t  

u n i t  t o  m a n a g e  t h e  r e c o n s t i t u t e d  m e n t a l  h e a l t h  t r u s t  l a n d s .  

P e r s o n n e l  i n  t h e  s e p a r a t e  t r u s t  u n i t  w i l l  b e  a p p l y i n g  o n l y  t r u s t  

m a n a g e m e n t  p r i n c i p l e s  a n d  w o r k i n g  u n d e r  o n e  s e t  o f  p o l i c i e s  a n d
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r e g u l a t i o n s .  M a n a g e m e n t  o f  t r u s t  l a n d  t h r o u g h  t h i s  s e p a r a t e  u n i t  

s h o u l d  m a k e  DNR m o r e  c o g n i z a n t  o f  i t s  f i d u c i a r y  r e s p o n s i b i l i t i e s

w i t h  r e g a r d  t o  t r u s t  l a n d s .

C o m m i s s i o n e r  N o a h  h a s  a c k n o w l e d g e d  t h a t  w i t h  o r  w i t h o u t  

s e t t l e m e n t  DNR m u s t  c h a n g e  i t s  m a n a g e m e n t  o f  t r u s t  l a n d s .  F o r  t h e  

f i r s t  t i m e  i n  t h e  c o u r t ' s  m e m o r y ,  s o m e o n e  i n  a u t h o r i t y  i n  DNR h a s  

a c k n o w l e d g e d  DNR * s  f i d u c i a r y  o b l i g a t i o n s  t o w a r d  t h e  t r u s t  

r e g a r d l e s s  o f  t h i s  l i t i g a t i o n  a n d  t h a t  DNR h a s  n o t  m e t  t h o s e

o b l i g a t i o n s  i n  t h e  p a s t .  T o  t h e  e x t e n t  t h a t  a c k n o w l e d g e m e n t  i s  t h e  

f i r s t  s t e p  t o  c u r e ,  t h i s  i s  a  h o p e f u l  s i g n .

T h e  c o u r t  c o n c l u d e s  t h a t  t h i s  i s  n o t  a  s e r i o u s  d e f i c i e n c y  i n  

t h e  s e t t l e m e n t .  I t  m a y  b e  a  c o n c e r n  f o r  t h e  c l a s s ,  b u t  i t  d o e s  n o t  

a u t o m a t i c a l l y  b a r  a p p r o v a l  i n  t h e  c o u r t ' s  a n a l y s i s .  F i r s t ,  t h e  

c o u r t  s e e s  t h e  h o p e f u l  s i g n s  n o t e d .  S e c o n d ,  i f  t h i s  c a s e  g o e s  t o  

l i t i g a t i o n ,  t h e  c l a s s  w i l l  l i k e l y  h a v e  DNR m a n a g e m e n t  o f  t r u s t  

l a n d . 44

T h e  c o u r t  h a s  a l s o  e x a m i n e d  t h e  s e t t l e m e n t  f o r  s e r i o u s

d e f i c i e n c i e s .  N o n e  h a s  b e e n  f o u n d .

F o r  t h e s e  r e a s o n s ,  t h e  c o u r t  c o n c l u d e s  t h a t  t h e  s e t t l e m e n t  

d o e s  n o t  h a v e  s e r i o u s  d e f i c i e n c i e s  w h i c h  w o u l d  p r e c l u d e  p r e l i m i n a r y  

a p p r o v a l .

I t  i s  p o s s i b l e  t h a t  t h e  " t r u s t e e "  c o u l d  b e  r e m o v e d .  
H o w e v e r ,  t h e  c o u r t  i s  n o t  a w a r e  o f  a n y  i n s t a n c e  w h e r e  t h e  t r u s t e e  
o f  a  p u b l i c  l a n d  t r u s t  h a s  b e e n  r e m o v e d  b y  a  c o u r t .
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C . I s  t h e  P r o p o s e d  S e t t l e m e n t  w i t h o u t  I m p r o p e r  P r e f e r e n t i a l
T r e a t m e n t  o f  S e g m e n t s  o f  t h e  C l a s s ?

T h e  p r o g r a m  p o r t i o n  o f  t h e  s e t t l e m e n t  h a s  c h a n g e d  l i t t l e  s i n c e  

t h e  C h a p t e r  6 6  p r o p o s a l ,  a n d  t h e  c o u r t  p r e v i o u s l y  f o u n d  n o  

p r e f e r e n t i a l  t r e a t m e n t  i n  t h a t  s e t t l e m e n t .  S e e  M e m o r a n d u m  D e c i s i o n  

a n d  O r d e r  a t  1 0 3 - 0 7  ( D e c .  3 0 ,  1 9 9 3 ) .  T h e  p r o g r a m  p r i o r i t i e s  i n

C h a p t e r  6 6  d o  n o t  f a v o r  a n y  o f  t h e  f o u r  m a j o r  s u b g r o u p s  w i t h i n  t h e  

c l a s s .  M e m o r a n d u m  D e c i s i o n  a n d  O r d e r  a t  1 0 4  ( D e c .  3 0 ,  1 9 9 3 ) .  No 

f u n d s  w i l l  b e  d i s t r i b u t e d  d i r e c t l y  t o  c l a s s  r e p r e s e n t a t i v e s  o r  

o t h e r  c l a s s  m e m b e r s .  T h e  t r u s t  w i l l  b e  m a n a g e d  f o r  t h e  b e n e f i t  o f  

a l l  t r u s t  b e n e f i c i a r i e s .

D i s p a r a t e  t r e a t m e n t  i s  p o s s i b l e ,  a l t h o u g h  n o t  p r o b a b l e ,  u n d e r  

t h e  HB 2 0 1  f u n d i n g  s c h e m e .  H . L .  a n d  B o s e l  e x p e c t  t h e  g r a n t s  a n d  

c o n t r a c t s  i s s u e d  d i r e c t l y  b y  t h e  T r u s t  A u t h o r i t y  u s i n g  m o n e y  f r o m  

t h e  t r u s t  i n c o m e  a c c o u n t  t o  f u n d  s e r v i c e s  o r  p r o g r a m s  w h i c h  s u p p l e ­

m e n t  t h e  s t a t e ' s  b a s i c  m e n t a l  h e a l t h  p r o g r a m  r a t h e r  t h a n  f o r  t h e  

b a s i c  p r o g r a m  i t s e l f .  S e e  H . L .  M / P r e l i m .  A p p r . ,  a t  1 9 ,  2 3 .

A s s u m i n g  t h a t  t o  b e  t r u e ,  i f  m e m b e r s h i p  o n  t h e  b o a r d  o f  t r u s t e e s  

o f  t h e  t r u s t  a u t h o r i t y  b e c o m e s  u n b a l a n c e d ,  i t  i s  p o s s i b l e  t h a t  s o m e  

b e n e f i c i a r y  g r o u p s  m i g h t  r e c e i v e  p r e f e r e n t i a l  t r e a t m e n t .  H o w e v e r ,  

t h i s  i s  m e r e  s p e c u l a t i o n .  A b a l a n c e d  m e m b e r s h i p  w i t h i n  t h e  T r u s t  

A u t h o r i t y ' s  b o a r d  o f  t r u s t e e s  s h o u l d  r e s u l t  i n  a  b a l a n c e d  

d i s t r i b u t i o n  a m o n g  b e n e f i c i a r y  g r o u p s  o f  m o n e y  f r o m  t h e  t r u s t
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T h e  c o u r t  c o n c l u d e s  t h a t  t h e  p r o p o s e d  s e t t l e m e n t  d o e s  n o t  

c o n t a i n  a n y  p r e f e r e n t i a l  t r e a t m e n t  o f  a  s e g m e n t  o f  t h e  c l a s s  t o  a n  

e x t e n t  t h a t  w o u l d  p r e c l u d e  p r e l i m i n a r y  a p p r o v a l .

D.  D o e s  t h e  P r o p o s e d  S e t t l e m e n t  F a l l  w i t h i n  t h e  R a n g e  o f  P o s s i b l e
A p p r o v a l ?

T h e r e  i s  n o  p u r p o s e  i n  s e n d i n g  n o t i c e  o f  a  p r o p o s e d  s e t t l e m e n t  

t o  t h e  c l a s s  i f  i t  d o e s  n o t  a p p e a r  p r e l i m i n a r i l y  t o  b e  w i t h i n  t h e  

r a n g e  o f  a p p r o v a l .  L i e b m a n  v .  J . W .  P e t e r s e n  C o a l  & O i l  C o .  . 7 3

F . R . D .  5 3 1 ,  5 3 5  ( N . D .  I ' l .  1 9 7 3 ) .  I n  o r d e r  t o  d e t e r m i n e  w h e t h e r  

a  s e t t l e m e n t  i s  w i t h i n  t h e  r a n g e  o f  p o s s i b l e  a p p r o v a l ,  t h e  c o u r t  

m u s t  m a k e  a  p r e l i m i n a r y  e v a l u a t i o n  b a s e d  o n  t h e  g e n e r a l  s t a n d a r d s  

f o r  f i n a l  a p p r o v a l  o f  " f a i r n e s s "  a n d  " a d e q u a c y "  w i t h i n  t h e  u n i q u e  

c o n t e x t  o f  p r e l i m i n a r y  a p p r o v a l .  I n  r e  M i d - A t l a n t i c  T o y o t a  

A n t i t r u s t  L i t i g a t i o n . 5 6 4  F .  S u p p .  1 3 7 9 ,  1 3 8 3 - 8 5  ( D .  M d .  1 9 8 3 ) .

F i n a l  a p p r o v a l  r e q u i r e s  a  f i n d i n g  t h a t  t h e  s e t t l e m e n t  a s  a  w h o l e  

i s  " f a i r ,  a d e q u a t e ,  a n d  r e a s o n a b l e . "  C l a s s  P l a i n t i f f s  v .  C i t y  o f  

S e a t t l e . 9 5 5  F . 2 d  a t  1 2 9 1 ;  N e w b e r g  o n  C l a s s  A c t i o n s  3 d  § 1 1 . 4 1 ,  a t  

1 1 - 9 1 ;  MCL 2 d  § 3 0 . 4 4 ,  a t  2 4 2 .  H o w e v e r ,  a  " s e t t l e m e n t  n e e d  n o t

45W e i s s  a n d  AMHA a r g u e  t h a t  t h e  T r u s t  A u t h o r i t y  c o u l d  s p e n d  
t r u s t  i n c o m e  f o r  t h e  b e n e f i t  o f  s o m e o n e  o t h e r  t h a n  t h e  
b e n e f i c i a r i e s .  T h e  c o u r t  c o n c l u d e s  t h a t  t h e  m o n e y  c o u l d  o n l y  b e  
s p e n t  i n  f u r t h e r a n c e  o f  t h e  i n t e g r a t e d  c o m p r e h e n s i v e  m e n t a l  h e a l t h  
p r o g r a m  a n d ,  t h u s ,  t h a t  i s  n o t  l e g a l l y  p o s s i b l e .  S e e  HB 2 0 1  § 1 6  
( t o  b e  c o d i f i e d  a s  AS 3 7 . 1 4 . 0 4 1 ( a ) ( 1 )  a n d  AS 3 7 . 1 4 . 0 4 5 ( a ) ) .  A s  

w e l l ,  t h e  T r u s t  A u t h o r i t y  h a s  t h e  d u t y  t o  d e a l  w i t h  t r u s t  
b e n e f i c i a r i e s  i m p a r t i a l l y .  HB 2 0 1  § 8 ( t o  b e  c o d i f i e d  a s  AS
3 7 . 1 4 . 0 0 7 ( b ) ( 1 2 ) ) .

income account.45
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p r o v i d e  t h e  b e s t  o r  s p e e d i e s t  r e l i e f  i m a g i n a b l e  t o  b e  f a i r ,  

a d e q u a t e ,  a n d  r e a s o n a b l e . "  O f f i c e r s  f o r  J u s t i c e . 6 8 8  F . 2 d  a t  6 3 6 ;  

s e e  a l s o  2 H .  N e w b e r g ,  N e w b e r g  o n  C l a s s  A c t i o n s .  S e c o n d  § 1 1 . 4 5 ,  

a t  4 6 0 - 6 1  ( 2 d  e d .  1 9 8 5  & S u p p .  1 9 9 2 )  ( " [ a ]  s e t t l e m e n t  d o e s  n o t  h a v e  

t o  b e  a  b r i l l i a n t  o n e  i n  o r d e r  t o  s e c u r e  j u d i c i a l  a p p r o v a l " ) .

T h e  m o s t  i m p o r t a n t  f a c t o r  i n  e v a l u a t i n g  f a i r n e s s  i s  a  

c o m p a r i s o n  b e t w e e n  t h e  l i k e l y  r e s u l t  o f  l i t i g a t i o n  a n d  t h e  r e m e d y  

p r o v i d e d  i n  t h e  s e t t l e m e n t .  S e e  C a r s o n  v .  A m e r i c a n  B r a n d s .  I n c . .

4 5 0  U . S .  7 9 ,  8 8  n . 1 4 ,  6 7  L . E d . 2 d  5 9 ,  6 7  n . 1 4  ( 1 9 8 1 ) ;  A r m s t r o n g . 6 1 6

F . 2 d  a t  3 1 4 ;  N e w b e r g  o n  C l a s s  A c t i o n s  3 d  § 1 1 . 4 1 ,  a t  1 1 - 9 3  t o  1 1 -

9 4 ;  MCL 2 d . § 3 0 . 4 4 ,  a t  2 4 2  ( " w h e t h e r  t h e  i n t e r e s t s  o f  t h e  c l a s s

a s  a  w h o l e  a r e  b e t t e r  s e r v e d  i f  t h e  l i t i g a t i o n  i s  r e s o l v e d  b y  t h e  

s e t t l e m e n t  r a t h e r  t h a n  p u r s u e d " ) . O t h e r  f a c t o r s  t h e  c o u r t  m a y  

c o n s i d e r  i n  f i n a l  a p p r o v a l  i n c l u d e :

( 1 )  E x p e n s e ,  c o m p l e x i t y ,  a n d  l i k e l y  d u r a t i o n  o f  f u r t h e r  

l i t i g a t i o n ;

( 2 )  E x t e n t  o f  d i s c o v e r y  c o m p l e t e d ;

( 3 )  E x p e r i e n c e  a n d  v i e w s  o f  c o u n s e l ;

( 4 )  A m o u n t  o f  o p p o s i t i o n  t o  t h e  s e t t l e m e n t ;

( 5 )  D e f e n d a n t ' s  a b i l i t y  t o  p a y  ( w h a t  c o n s t i t u t e s  a  f e a s i b l e  

r e m e d y ) ;

( 6 )  P r e s e n c e  o f  c o l l u s i o n  i n  r e a c h i n g  a  s e t t l e m e n t .

C l a s s  P l a i n t i f f s  v .  c i t y  o f  S e a t t l e . 9 5 5  F . 2 d  a t  1 2 9 1 ;  A r m s t r o n g . 

6 1 6  F . 2 d  a t  3 1 4 ;  N e w b e r g  o n  C l a s s  A c t i o n s  3 d  §  1 1 . 4 3 ,  a t  1 1 - 9 7 .  

T h e  c o u r t  a l s o  m u s t  c o n s i d e r  w h e t h e r  t h e  i n t e r e s t s  o f  t h e  c l a s s
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w e r e  a d e q u a t e l y  r e p r e s e n t e d  b y  t h e  n a m e d  p l a i n t i f f s  a n d  c o u n s e l .  

M a l c h m a n  v .  D a v i s . 7 0 6  F . 2 d  4 2 6 ,  4 3 3  ( 2 n d  C i r .  1 9 8 3 ) .  T h e  r e l a t i v e  

i m p o r t a n c e  o f  t h e  v a r i o u s  f a c t o r s  d e p e n d s  u p o n  t h e  n a t u r e  o f  t h e  

c l a i m s ,  t y p e  o f  r e l i e f  s o u g h t ,  a n d  t h e  u n i q u e  c i r c u m s t a n c e s  o f  a n  

i n d i v i d u a l  c a s e .  C l a s s  P l a i n t i f f s  v .  C i t y  o f  S e a t t l e . 9 5 5  F . 2 d  a t  

1 2 9 1 ;  O f f i c e r s  o f  J u s t i c e . 6 8 8  F . 2 d  a t  6 2 5 .  I n  e v a l u a t i n g  t h e  

f a i r n e s s  o f  a  s e t t l e m e n t ,  t h e  c o u r t  a s  w e l l  a s  t h e  p a r t i e s  m u s t  

r e m e m b e r  t h a t  " c o m p r o m i s e  i s  t h e  e s s e n c e  o f  a  s e t t l e m e n t . "  S . E . C .  

v .  R a n d o l p h . 7 3 6  F . 2 d  5 2 5 ,  5 2 9  ( 9 t h  C i r .  1 9 8 4 ) ;  C o t t o n . 5 5 9  F . 2 d

a t  1 3 3 0 .  A s e t t l e m e n t  m a y  c o m p r o m i s e  s o m e  p o t e n t i a l  r e m e d i e s  

a v a i l a b l e  t o  t h e  c l a s s ,  i f  a s  a  w h o l e  t h e  s e t t l e m e n t  i s  f a i r ,  

r e a s o n a b l e ,  a n d  a d e q u a t e .  A r m s t r o n g . 6 1 6  F . 2 d  a t  3 1 5 ,  3 1 7 .

A l t h o u g h  t h i s  i s  o n l y  t h e  p r e l i m i n a r y  a p p r o v a l  s t a g e ,  i t  i s  

u s e f u l  t o  e x a m i n e  w h e t h e r  t h e  a g r e e m e n t  i s  w i t h i n  t h e  r a n g e  o f  

a c c e p t a b l e  r e s u l t s ,  c o n s i d e r i n g  t h o s e  f a c t o r s  t h a t  w o u l d  b e  

e x a m i n e d  a t  t h e  f i n a l  a p p r o v a l  s t a g e .

1 .  C o m p a r i s o n  w i t h  f u r t h e r  l i t i g a t i o n

T h e  HB 2 0 1  s e t t l e m e n t  w o u l d  r e c o n s t i t u t e  t h e  t r u s t  w i t h  l a n d  

i n  t h e  f o r m  o f  5 5 0 , 0 0 0  a c r e s  i n  f e e  a n d  3 7 8 , 0 0 0  a c r e s  o f  s u b s u r f a c e  

e s t a t e  p l u s  $ 2 0 0  m i l l i o n  c a s h .

T h e  a g r e e m e n t  p u r p o r t s  t o  r e q u i r e  m o s t  o f  t h e  l a n d  t o  b e  

c o n v e y e d  t o  t h e  t r u s t  a u t h o r i t y  p r i o r  t o  f i n a l  a p p r o v a l  o f  t h e  

s e t t l e m e n t . 46 S e t t l e m e n t  A g r e e m e n t ,  a r t .  I V ,  § 1 ,  a t  6 - 7 .  T h e

46T h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  p r o v i d e s :

1 .  T r a n s f e r  o f  L a n d  b v  Q u i t c l a i m  D e e d  A n d  D e l i v e r y
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p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  s t a t e s  t h a t  p r i o r  t o  d i s m i s s a l  o f  t h e  

a c t i o n ,  t h e  S t a t e  w i l l  t e n d e r  t o  t h e  c o u r t  t h e  d e e d s  f o r  c o n v e y i n g  

t h e  l i s t e d  s t a t e  l a n d s  t o  t h e  T r u s t  A u t h o r i t y . 47 S e t t l e  . a t  

A g r e e m e n t ,  a r t .  I V ,  § l ,  a t  6 - 7 .

M e n t a l  h e a l t h  t r u s t  l a n d  s e l e c t i o n s  n o t  y e t  c o n v e y e d  t o  t h e  

S t a t e  b y  t h e  f e d e r a l  g o v e r n m e n t  w i l l  b e  c o n v e y e d  a s  t h e  S t a t e  

r e c e i v e s  t h e m .  DNR w i l l  c o n s u l t  t h e  T r u s t  A u t h o r i t y  w h e n  i t

o f  C o n v e y a n c e s . L a n d  a n d  i n t e r e s t s  i n  l a n d  c o n v e y e d
t o  t h e  T r u s t  A u t h o r i t y  s h a l l  b e  g r a n t e d  i n  t r u s t  t o  t h e  
" A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y ,  t r u s t e e "  b y  
q u i t c l a i m  d e e d .  O n  o r  b e f o r e  t h e  e n t r y  o f  a n y  o r d e r  f o r  
d i s m i s s a l ,  t h e  S t a t e  s h a l l  t e n d e r  t o  t h e  S u p e r i o r  C o u r t  
t h e  r e q u i r e d  d e e d s  c o n v e y i n g  t o  t h e  T r u s t  A u t h o r i t y  t h e  
a p p r o p r i a t e  S t a t e  i n t e r e s t  i n  t h e  l a n d s  d e s i g n a t e d  a s  
m e n t a l  h e a l t h  l a n d s  p u r s u a n t  t o  S e c t i o n s  4 0 ( a ) ( 1 ) & ( 2 ) .
U p o n  a p p r o v a l  o f  t h i s  s e t t l e m e n t  b y  t h e  c o u r t  a n d  
d i s m i s s a l  o f  t h i s  a c t i o n ,  t h e  d e e d s  s h a l l  b e  p l a c e d  i n  
e s c r o w  f o r  d e l i v e r y  t o  t h e  A u t h o r i t y  u p o n  i t s  r e q u e s t .
T h e  p a r t i e s  r e c o g n i z e  t h a t  c e r t a i n  o f  t h e s e  d e e d s  w i l l  
u s e  p a r c e l  n u m b e r s  w h i c h  r e f e r e n c e  t h e  S t a t e  m a p s  t h a t  
d e s c r i b e  t h e  l a n d s  i n  A t t a c h m e n t  A i n  l i e u  o f  f u l l  l e g a l  
d e s c r i p t i o n s  a n d ,  a c c o r d i n g l y ,  m a y  n o t  b e  i n  r e c o r d a b l e  
f o r m  a t  t h e  t i m e  t h e y  a r e  t e n d e r e d  t o  t h e  c o u r t .  T h e  
S t a t e  a g r e e s  t o  u s e  i t s  b e s t  e f f o r t s  a n d  t o  w o r k  w i t h  t h e  
A u t h o r i t y  t o  c o m p l e t e  t h e  p r e p a r a t i o n  o f  r e c o r d a b l e  d e e d s  
f o r  d e l i v e r y  t o  t h e  A u t h o r i t y  a s  s o o n  a s  p r a c t i c a b l e  
a f t e r  d i s m i s s a l .

S e t t l e m e n t  A g r e e m e n t ,  a r t .  I V ,  §  1 ,  a t  6 - 7  ( J u n e  1 0 ,  1 9 9 4 ) .

T h e  c o n v e y a n c e s  f r o m  DNR t o  t h e  T r u s t  A u t h o r i t y  p r o b a b l y  
w i l l  n o t  b e  c o m p l e t e  b e f o r e  t h e  c a s e  i s  d i s m i s s e d  u n d e r  t h e  p r e s e n t  
c o m p r e s s e d  s c h e d u l e .  S e e  W e i s s  O p p .  a t  1 9 .  T h e  HB 2 0 1  s e t t l e m e n t  
a g r e e m e n t  a c k n o w l e d g e s  t h a t  f u l l  l e g a l  d e s c r i p t i o n s  m a y  n o t  b e  
a v a i l a b l e  a t  t h e  t i m e  t h e  d e e d s  a r e  t e n d e r e d  t o  t h e  c o u r t .  
S e t t l e m e n t  A g r e e m e n t ,  a r t .  I V ,  § 1 ,  a t  7 ( J u n e  1 0 ,  1 9 9 4 ) .  S o m a
p a r c e l s  a r e  l i k e l y  t o  b e  d e s c r i b e d  o n l y  w i t h  p a r c e l  n u m b e r s  
c o r r e s p o n d i n g  t o  n u m b e r e d  p a r c e l s  o n  DNR m a p s .  I d .  T h e  S t a t e  
" a g r e e s  t o  u s e  i t s  b e s t  e f f o r t s  a n d  t o  w o r k  w i t h  t h e  [ T r u s t ]  
A u t h o r i t y  t o  c o m p l e t e  t h e  p r e p a r a t i o n  o f  r e c o r d a b l e  d e e d s  f o r  
d e l i v e r y  t o  t h e  A u t h o r i t y  a s  s o o n  a s  p r a c t i c a b l e  a f t e r  d i s m i s s a l . "  
S e t t l e m e n t  A g r e e m e n t ,  a r t .  I V ,  §  l ,  a t  7 ( J u n e  1 0 ,  1 9 9 4 ) .
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d e t e r m i n e s  t h e  a n n u a l  c o n v e y a n c e  p r i o r i t i e s  s u b m i t t e d  t o  t h e  B u r e a u  

o f  L a n d  M a n a g e m e n t .  S e t t l e m e n t  A g r e e m e n t ,  a r t .  I V ,  § 9 ,  a t  1 1  ( J u n e  

1 0 ,  1 9 9 4 ) .  I n  a d d i t i o n ,  i f  t h e  l a n d  p a r c e l s  e v e n t u a l l y  c o n v e y e d  

t o  t h e  S t a t e  f r o m  t h e  f e d e r a l  g o v e r n m e n t  a r e  d i f f e r e n t  f r o m  t h o s e  

d e s c r i b e d  o n  t h e  l i s t s  r e f e r e n c e d  i n  HB 2 0 1 ,  t h e  S t a t e  w i l l  c o m p e n ­

s a t e  t h e  t r u s t  w i t h  o t h e r  l a n d  o f  a  s i m i l a r  c h a r a c t e r ,  e q u a l  v a l u e ,  

a n d  s i m i l a r  r e v e n u e - p r o d u c i n g  p o t e n t i a l .  S e t t l e m e n t  A g r e e m e n t ,  a r t .  

I V ,  §  2 ( J u n e  1 0 ,  1 9 9 4 ) .

T h e  S e t t l e m e n t  A g r e e m e n t  c o n t a i n s  n o  p r o v i s i o n  t o  c o m p e n s a t e  

t h e  t r u s t  f o r  e n c u m b r a n c e s  t h a t  a r e  i n c o n s i s t e n t  w i t h  t h e  r e v e n u e -  

p r o d u c i n g  m a n d a t e  o f  t h e  t r u s t .  S e t t l e m e n t  A g r e e m e n t ,  a r t .  I V ,  § 

3 ,  a t  8 ( J u n e  1 0 ,  1 9 9 4 ) .  T h e  S t a t e  w i l l  b e a r  t h e  r e c o r d i n g  c o s t s  

f o r  a l l  d o c u m e n t s  r e q u i r e d  b y  t h e  a g r e e m e n t ,  b u t  t h e r e  i s  n o  

r e q u i r e m e n t  t h a t  t h e  S t a t e  p a y  s u r v e y i n g  c o s t s .  S e e  S e t t l e m e n t  

A g r e e m e n t ,  a r t .  I V ,  § 5 ( J u n e  1 0 ,  1 9 9 4 )  . C o s t s  c o u l d  b e  q u i t e  h i g h  

f o r  s u r v e y i n g  p a r c e l  b o u n d a r i e s ,  e a s e m e n t s ,  a n d  o t h e r  e n c u m b r a n c e s .  

T h e  T r u s t  A u t h o r i t y  w i l l  o b t a i n  q u i t c l a i m  d e e d s  o n l y ,  b u t  i n  t h e  

s e t t l e m e n t  a g r e e m e n t  t h e  S t a t e  w a r r a n t e d  t h a t  " i t  h a s  t h e  l e g a l  

a u t h o r i z a t i o n  n e c e s s a r y  t o  c o n v e y  t h e  l a n d  o r  i n t e r e s t  i n  l a n d "  f o r  

l a n d s  t o  b e  c o n v e y e d .  S e t t l e m e n t  A g r e e m e n t ,  a r t .  I V ,  s e c .  2 ,  a t  

7 ( 6 / 1 0 / 9 4 ) .  T h e  a g r e e m e n t  p r o v i d e s  f o r  c o m p e n s a t i o n  w i t h  o t h e r  

l a n d  i f  t h e  w a r r a n t y  i s  v i o l a t e d .  I d .

A n  a p p r o p r i a t i o n  b i l l ,  HB 3 7 1 ,  h a s  a l r e a d y  b e e n  p a s s e d  t o  f u n d  

t h e  $ 2 0 0  m i l l i o n  p a y m e n t  i n t o  t h e  t r u s t  f u n d  c r e a t e d  b y  s e c t i o n  1 2  

o f  HB 2 0 1 .  T h i s  m o n e t a r y  c o r p u s  w i l l  b e  m a n a g e d  b y  t h e  A l a s k a  P e r ­
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m a n e n t  F u n d  C o r p o r a t i o n ,  w h i c h  h a s  d e m o n s t r a t e d  a c c e p t a b l e  m a n a g e ­

m e n t  o f  t h e  p e r m a n e n t  f u n d  f o r  t h e  s t a t e ’ s  o i l  r e v e n u e s .  I n c o m e  

f r o m  i n v e s t m e n t  o f  t h e  t r u s t  f u n d  w i l l  p r o v i d e  s o m e  t r u s t  r e v e n u e  

e v e n  w i t h o u t  l a n d  d e v e l o p m e n t .  T h u s ,  a t  l e a s t  s o m e  i n c o m e  s t r e a m  

i s  a s s u r e d  f r o m  t h e  b e g i n n i n g  f o r  t h e  T r u s t  A u t h o r i t y ' s  u s e  i n  

m a k i n g  g r a n t s  a n d  c o n t r a c t s  u n d e r  s e c t i o n  1 6  o f  HB 2 0 1 .

I n  a d d i t i o n ,  t h e  HB 2 0 1  s e t t l e m e n t  i n c l u d e s  t h e  p r o g r a m  

i m p r o v e m e n t s  c o n t a i n e d  i n  t h e  C h a p t e r  6 6  s e t t l e m e n t  w i t h  f e w

48 • • •c h a n g e s .  A T r u s t  A u t h o r i t y  w o u l d  b e  c r e a t e d  w h o s e  d u t i e s  i n c l u d e  

e n s u r i n g  t h a t  t r u s t  a s s e t s  a r e  m a n a g e d  c o n s i s t e n t  w i t h  t h e  E n a b l i n g  

A c t  [HB 2 0 1  § 9 ] .  T h e  T r u s t  A u t h o r i t y ' s  p u r p o s e  i s  t o  e n s u r e  a n  

i n t e g r a t e d  ccru*: r e h e n s  i v e  m e n t a l  h e a l t h  p r o g r a m .  T h e  T r u s t  

A u t h o r i t y  w o u l d  h a v e  t h e  p o w e r  t o  s p e n d  i n c o m e  f r o m  t h e  t r u s t  

w i t h o u t  f u r t h e r  l e g i s l a t i o n . 49 T h e  T r u s t  A u t h o r i t y  m u s t  d e v e l o p  a  

b u d g e t  f o r  t h e  i n t e g r a t e d  c o m p r e h e n s i v e  m e n t a l  h e a l t h  p r o g r a m .  HB 

2 0 1  §  2 7  ( t o  b e  c o d i f i e d  a s  AS 4 7 . 3 0 . 0 4 6 ( a ) ) .

HB 2 0 1  s t r e n g t h e n s  t h e  b u d g e t i n g  p r o c e s s  f o r  t h e  m e n t a l  h e a l t h  

p r o g r a m .  F i r s t ,  a  b u d g e t  f o r  g e n e r a l  f u n d  a p p r o p r i a t i o n s  i s  

p r e p a r e d  b y  t h e  T r u s t  A u t h o r i t y  a s  n o t e d  a b o v e .  S e c o n d ,  i f  t h e  

g o v e r n o r ' s  a p p r o p r i a t i o n s  b i l l  f o r  f u n d i n g  t h e  m e n t a l  h e a l t h  

p r o g r a m  d i f f e r s  f r o m  t h e  T r u s t  A u t h o r i t y ' s  b u d g e t ,  t h e  g o v e r n o r

48T h e  p r o g r a m  i m p r o v e m e n t s  c o n t a i n e d  i n  C h a p t e r  6 6  w i l l  b e  
r e p e a l e d  a u t o m a t i c a l l y  i f  t h e  d e a d l i n e  f o r  d i s m i s s a l  i s  n o t  m e t .  
S e e  HB 2 0 1  §  4 8 .

49T h e  c l a s s  s h o u l d  b e  a w a r e  t h a t  t h i s  p r o v i s i o n  m a y  n o t  
w i t h s t a n d  a  c o n s t i t u t i o n a l  c h a l l e n g e  s h o u l d  o n e  b e  r a i s e d .  I t  i s  
a  r i s k  t o  b e  e v a l u a t e d  b y  t h e  c l a s s .
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m u s t  p r o v i d e  a  r e p o r t  w h i c h  e x p l a i n s  t h e  r e a s o n s  f o r  t h e  

d i f f e r e n c e s .  HB 2 0 1  § 5 ( t o  b e  c o d i f i e d  a s  AS 3 7 . 1 4 . 0 0 3  ( b ) ) .

T h i r d ,  i n  t h e  e v e n t  o f  a  v e t o  o f  a n  a p p r o p r i a t i o n ,  t h e  g o v e r n o r  

m u s t  e x p l a i n  t h e  v e t o  i n  l i g h t  o f  t h e  T r u s t  A u t h o r i t y ' s  

r e c o m m e n d a t i o n s .  HB 2 0 1  § 6 ( t o  b e  c o d i f i e d  a s  AS 3 7 . 1 4 . 0 0 3 ( c ) ) .  

F o u r t h ,  a p p r o p r i a t i o n s  f o r  t h e  m e n t a l  h e a l t h  p r o g r a m  m u s t  b e  m a d e  

i n  a  s e p a r a t e  b i l l  l i m i t e d  o n l y  t o  t h o s e  a p p r o p r i a t i o n s .  HB 2 0 1  

§  7 ( t o  b e  c o d i f i e d  a s  AS 3 7 . 1 4 . 0 0 5 ( b ) ) .  F i f t h ,  t h e  l e g i s l a t u r e  

m u s t  i s s u e  a  r e p o r t  e x p l a i n i n g  a n y  d i f f e r e n c e s  b e t w e e n  t h e  T r u s t  

A u t h o r i t y ' s  r e c o m m e n d e d  g e n e r a l  f u n d  b u d g e t  a n d  t h e  a p p r o p r i a t i o n  

b i l l  p a s s e d .  I d .  a t  AS 3 7 . 1 4 . 0 0 5 ( c ) .

I n  s u m m a r y ,  t h e  p r o p o s e d  s e t t l e m e n t  w o u l d  p r o v i d e :  ( 1 )

r e c o n s t i t u t i o n  o f  t h e  t r u s t  w i t h  s o m e  o r i g i n a l  m e n t a l  h e a l t h  t r u s t  

l a n d s ,  s o m e  s u b s t i t u t e  l a n d s ,  a n d  $ 2 0 0  m i l l i o n ;  ( 2 )  p r o g r a m  

i m p r o v e m e n t s ;  ( 3 )  t h e  T r u s t  A u t h o r i t y ;  a n d  ( 4 )  b u d g e t  p r o c e s s  

a d v a n t a g e s .

L i t i g a t i o n  r e s u l t s  a r e ,  o f  c o u r s e ,  u n k n o w n .  H o w e v e r ,  i t  i s  

v e r y  c l e a r  t h a t  p r o g r a m  i m p r o v e m e n t s ,  t h e  T r u s t  A u t h o r i t y ,  a n d  

b u d g e t  p r o c e s s  a d v a n t a g e s  c o u l d  n o t  b e  o b t a i n e d  t h r o u g h  

l i t i g a t i o n . 50

I t  i s  d i f f i c u l t  t o  c o m p a r e  t h e  r e s u l t s  o f  l i t i g a t i o n  v e r s u s  

t h e  s e t t l e m e n t  r e s u l t s  w i t h  r e s p e c t  t o  t h e  t r u s t  c o r p u s .  T h e  t a s k

5 0 I t  i s  p o s s i b l e  t h a t  t h e  c o u r t  c o u l d  o r d e r  t h a t  DNR b e  
r e m o v e d  a s  t r u s t e e  o f  t h e  l a n d s .  H o w e v e r ,  i t  i s  u n c l e a r  w h a t  
t r u s t e e  w o u l d  b e  a p p o i n t e d .  M o r e o v e r ,  i t  w o u l d  b e  a n  e x t r a o r d i n a r y  
a c t  t o  r e m o v e  a  t r u s t e e  o f  a  p u b l i c  t r u s t  n a m e d  b y  t h e  C o n g r e s s .
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i s  d i f f i c u l t  i n  p a r t  b e c a u s e  o f  t h e  d i f f i c u l t i e s  o f  a s s e s s i n g  

l i t i g a t i o n  r i s k  f o r  l a n d s  t o  b e  r e t u r n e d  t o  t h e  t r u s t ,  a n d  m o r e  

i m p o r t a n t l y ,  b e c a u s e  o f  p r o b l e m s  w i t h  v a l u a t i o n .  T h e  c o u r t  w i l l  

a n a l y z e  t h e  i s s u e s  f r o m  v a r i o u s  p e r s p e c t i v e s .

I f  HB 2 0 1  i s  v a l i d ,  t h e  r e s u l t  o f  f u r t h e r  l i t i g a t i o n  i s  c l e a r .  

T h e  t r u s t  w o u l d  b e  r e c o n s t i t u t e d  w i t h  e x a c t l y  t h e  s a m e  l a n d s  a s  

t h o s e  i n  t h e  s e t t l e m e n t .  T h e  t r u s t  w o u l d  b e  m a n a g e d  b y  DNR. T h e  

c l a s s  w o u l d  n o t  r e c e i v e  t h e  o t h e r  b e n e f i t s  o f  t h e  s e t t l e m e n t :  $ 2 0 0

m i l l i o n ,  t h e  T r u s t  A u t h o r i t y ,  t h e  p r o g r a m  e n h a n c e m e n t s  a n d  t h e  

b u d g e t  a d v a n t a g e s .  I f  HB 2 0 1  i s  v a l i d ,  i t  i s  c l e a r  t h a t  t h e  c l a s s  

w o u l d  b e n e f i t  f r o m  t h e  s e t t l e m e n t .  H o w e v e r ,  t h i s  c o u r t  h a s  o n c e  

b e f o r e  q u e s t i o n e d  t h e  l e g i s l a t u r e ' s  a b i l i t y  t o  s e t t l e  t h e  c a s e  

u n i l a t e r a l l y .  S e e  M e m o r a n d u m  D e c i s i o n  a n d  O r d e r  R e :  P r e l i m i n a r y  

I n j u n c t i o n ,  a t  8 - 9  ( J u l y  1 0 ,  1 9 9 0 )  . T h e r e f o r e ,  i t  i s  a l s o

i m p o r t a n t  t o  l o o k  a t  r e s u l t s  o f  l i t i g a t i o n  i f  HB 2 0 1  i s  n o t  v a l i d .

I n  a  b e s t - c a s e  s c e n a r i o ,  i n  l i t i g a t i o n  t h e  t r u s t  w o u l d  b e  

r e c o n s t i t u t e d  w i t h  a l l  o f  t h e  o r i g i n a l  m e n t a l  h e a l t h  t r u s t  l a n d s .  

DNR w o u l d  m a n a g e  t h e  t r u s t ,  u n l e s s  r e m o v e d  a s  t r u s t e e  b y  t h e  c o u r t .  

T h e r e  w o u l d  b e  n o  w a r r a n t y  o f  t i t l e  o r  s u r v e y  b e y o n d  t h a t  d o n e  

b e f o r e  f e d e r a l  p a t e n t . 51 I f  t h e  p l a i n t i f f s  s u c c e e d e d  i n  h a v i n g  a l l  

t h e  o r i g i n a l  t r u s t  l a n d s  r e t u r n e d  t o  t h e  t r u s t ,  t h e  t r u s t  w o u l d  n o t

51T h e  c o u r t  u n d e r s t a n d s  t h e  s u r v e y s  t o  h a v e  b e e n  l a r g e  " f o u r  
c o r n e r s "  s u r v e y s .
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r e c e i v e  a n y  c a s h  c o m p e n s a t i o n .  T h e  b e s t - c a s e  s c e n a r i o  i s  n o t  

v e r y  l i k e l y  b e c a u s e  i t  i s  l i k e l y  t h a t  s o m e  o f  t h e  o r i g i n a l  l a n d  

w o u l d  b e  c l a s s i f i e d  a s  " s o l d . "

I n  a  w o r s t - c a s e  s c e n a r i o ,  i n  l i t i g a t i o n  t h e  t r u s t  w o u l d  

r e c e i v e  t h e  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  t h a t  a r e  u n d i s p u t e d l y  n o t  

" s o l d . "  I t  i s  e n t i r e l y  p o s s i b l e ,  i f  n o t  l i k e l y ,  t h a t  t h e r e  w o u l d  

b e  n o  c a s h  c o m p o n e n t . 53 T h i s  w o r s t - c a s e  s c e n a r i o  w o u l d  n o t  o c c u r  

u n l e s s  HB 2 0 1  w a s  d e c l a r e d  i n v a l i d .

T h e  c o u r t  c o n c l u d e s  t h a t  t h e  l i k e l y  r e s u l t  i s  s o m e w h e r e  

b e t w e e n  t h e  b e s t  a n d  w o r s t - c a s e  s c e n a r i o s .  I t  i s  l i k e l y  t h a t  s o m e  

o f  t h e  l a n d s  w h i c h  t h e  S t a t e  m a i n t a i n s  h a v e  b e e n  " s o l d , " 54 w o u l d  

n o t  b e  r e t u r n e d  t o  t h e  t r u s t .  I t  i s  a l s o  l i k e l y  t h a t  t h e  s e t - o f f  

w o u l d  b e  l a r g e  e n o u g h  t h a t  t h e  t r u s t  w o u l d  n o t  r e c e i v e  c a s h

k 5 2

T h e  S t a t e  h a s  t o  p a y  c a s h  o n l y  t o  r e i m b u r s e  t h e  t r u s t  f o r  
o r i g i n a l  t r u s t  l a n d s  " s o l d "  b y  t h e  S t a t e  a f t e r  t h e  1 9 7 8  
l e g i s l a t i o n .  S e e  W e i s s  v. S t a t e . 7 0 6  P . 2 d  a t  6 8 4 .  T h i s  s c e n a r i o  
h y p o t h e s i z e s  t h a t  n o  l a n d  w o u l d  b e  c l a s s i f i e d  a s  " s o l d . "

53T h e  c o u r t ’ s  a n a l y s i s  i s  t h a t  i t  i s  l i k e l y  t h a t  t h e  S t a t e ' s  
s e t - o f f  w i l l  e x c e e d  t h e  v a l u e  o f  l a n d s  w h i c h  t h e  c o u r t  d e t e r m i n e s  
w e r e  " s o l d . "  I n  o r d e r  f o r  t h e  t r u s t  t o  r e c e i v e  c a s h  a s  a  r e s u l t  
o f  l i t i g a t i o n ,  t h e  v a l u e  o f  t h e  l a n d s  " s o l d "  w o u l d  h a v e  t o  b e  m o r e  
t h a n  t h e  S t a t e ' s  s e t - o f f  f o r  e x p e n d i t u r e s  o n  t h e  m e n t a l  h e a l t h  
p r o g r a m  s i n c e  1 9 7 8 .  S e e  W e i s s  v .  S t a t e . 7 0 6  P . 2 d  a t  6 8 4 .  T h e  S t a t e  
h a s  e x p e n d e d  a  s u b s t a n t i a l  s u m  o f  m o n e y  o n  t h e  m e n t a l  h e a l t h  
p r o g r a m  s i n c e  1 9 7 8 ,  t h o u g h  t h e  p a r t i e s  d i s p u t e  w h a t  s u m s  s h o u l d  b e  
i n c l u d e d .  I n  HB 2 0 1 ,  t h e  l e g i s l a t u r e  s e t  t h e  a m o u n t  a t  m o r e  t h a n  
$ 1 . 3  b i l l i o n .  T h e  m o s t  g e n e r o u s  e s t i m a t e s  o f  v a l u e  o f  t h e  e n t i r e  
o r i g i n a l  m e n t a l  h e a l t h  t r u s t  l a n d s  a r e  i n  t h e  r a n g e  o f  $ 1 . 9  -  2 . 0  
b i l l i o n .

54T h e  S t a t e  m a i n t a i n s  t h a t  s a l e s  t o  t h i r d - p a r t y  p u r c h a s e r s ,  
t h e  C o o k  I n l e t  R e g i o n a l  C o r p o r a t i o n  e x c h a n g e , ,  l a n d s  u s e d  b y  o t h e r  
s t a t e  a g e n c i e s ,  a n d  l a n d s  i n  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  
[ " L D A ' s " ] w e r e  " s o l d . "
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compensation for those "sold" lands. One valuation55 would place

these values on those disputed lands:

Third-party purchasers 
CIRI

$150 million
45 million
15 million 

200 million 
$410 million

If that valuation is correct, there is $410 million worth of land 

which distinguishes the best and worst case scenarios. Of course, 

this analysis suffers from the same problem as most others: 

whether the valuation is correct.

There has been substantial dispute about the value of these 

lands from the beginning of settlement attempts. Questions over 

value led to the demise of the Chapter 48 settlement attempt. The 

Interim Mental Health Trust Commission placed a value on original 

mental health trust lands at about $2.2 billion in 1989; the State 

valued the lands at about $564 million. See Interim Mental Health 

Trust Commission Final Report (Dec. 20, 1989) (filed April 3,

1990). The valuation question has not disappeared.

The court believes that two principles are important to apply 

in evaluating the valuation questions with respect to the 

settlement versus the result of litigation: (1) in comparing the

original trust with the reconstituted trust, it is most important 

to use the same assumptions and approach; and (2) all valuations

55The court believes this valuation to be made under Chap. 66 
assumptions, but it is not clear.
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of the land value are based on probabilities.56 In light of the 

first principle, the court will examine the various methods under 

the same assumptions.

Substantial valuation work was done by the Mental Health Lands 

Project to value original trust lands and proposed substitute lands 

under the Chapter 66 implementation efforts. These valuations were 

made assuming the provisions of the Chapter 66 settlement and 

therefore the values may not be sound for this settlement. Under 

Chapter 66 assumptions, t h e  value of the original trust lands 

totalled $1.9 billion. Using those same assumptions, the 

reconstituted trust is valued at $1.1 billion. In iigut of the 

litigation risks associated with recovering all of the original 

lands, and the addition of $200 million and the other benefits of 

the settlement, t h e  court concludes that evaluated this way, this 

settlement is within the range of acceptable settlements.

Mr. Erickson, an expert retained by Weiss and AMHA, asserts 

that the provisions of this settlement make the land much less 

valuable than it would have been under the provisions of Chapter 

66. He has made discounts for (1) DNR management,57 (2) quitclaim 

deeds versus warranty deeds, (3) lack of .urvey, and (4) split

56The most significant field in anyone's valuation is for 
mineralized lands. However, very little is actually known about 
the lands. While the original lands have been the subject of 
geological survey, very little core drilling has been done. Thus 
all values are guesses, educated guesses, but guesses nonetheless.

57Mr. Erickson assumes the worst: the trust will be managed
under the rules applicable to other state lands with no concern for 
the fact it is trust land.
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