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A fter 35 years of Oil & Gas Leasing

The courts—and not the Legislature or the Executive
Branch—are setting the state’s leasing policy

The Supreme Court says the Best Interest Findings
under Title 38 ar; insufficient

The Superior Court cannot determine whether lease
sales are consistent with ACMP unless all potential
future development can be described

The Superior Court is unable tc ~etermine that there is a
significant public need for the lease sale

The Ombudsman finds that although we have met or

exceeded all legal requirements, the process—as defined
in current statute—is not “fair”

WHAT IS THE PROBLEM?

W ith 85% of State Revenue At Stake

HOW DO WE FIX IT?



First,Understand The Problenm

« Under Title 38, the commissioner must take a “hard
look™ at “the salient factors” in best interest findings that
an oil and gas lease sale should be held.

* However, through a series of Supreme Court decisions
beginning in 1987 and continuing through this year, the
court has systematically rejected the commissioner's
authority both to determine what are the salient factors
and “how much” analysis is “enough” before proceeding
with a lease sale.

» Both the Alaska Supreme Court, and now the Superior
Court, have ruled that best interest findings under Title
38 and ACMP consistency determinations for lease sales
under title 46 cannot rely upon deferred consistency
reviews of post-sale projects until specific exploration or
development projects are proposed.

» Since no one can predict the consequences of a lease
sale, litigants are encouraged to speculate on the
sufficiency of the commissioner’s considerations on
future events, and the courts have become the arbiter of
what is “proper weight” and “adequate analysis.”
Arguments over “how many angels might someday
come to sit on the head of the pin” are disrupting the
leasing program, frustrating legislative intent and
threatening the state’s future economic health.



To Fix It

The Statutes Must Be Changed

 Modify Title 38, the oil and gas leasing statutes, and
Title 46, the ACMP statutes, to clarify legislative intent

» Eliminate the opportunity for courts to substitute their
judgment by providing clear guidance as to the scope of
best interest findings and ACMP findings and
consistency determinations for lease sales

» Regulatory “fixes” do not car-y the force of I°w and will
NOT solve the problem

If Legislation IsNot Passed

» Continued disruption and delay of lease sales
» Lost reliability of lease sale process

» Loss of industry participation

e Lost state revenue

* Increased litigation costs

* Increased unemployment as service industry contracts



W hat This Legislation D oes

o “Tightens” the scope of the best interest finding and
ACMP determination for leasing

» Creates a best interest finding and ACMP procedure

- that is factual, fair and timely
- that is more likely to withstand judicial a™.i
public scrutiny

» | xovides for meaningful public review process and
directs the commissioner to determine best interest and
find consistency when

- valid, material and relevant facts are known
and considered
- required permits meet established standards

B ottom L ine

This Legislation More Clearly
Defines Legislative Intent With
Respect To Oil and Gas Lease Sales
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UnianTexaB Petroleum

February 22, 194

The Honorable Mike Miller

I£« Fteiwi

Chairman reww*i
Senate Resources Committee
Capitol Building, Room 423 VIA FAX AND FEDERAL EXPRESS

Juneau, AK 99811

RE: STAY OF STATE OF ALASKA LEASE SALE 78
PROPOSED LEGISLATION SB308 / HB474
LAWSUITS REGARDING STATE OF ALASKA LEASE SALES 0,55 & 78

Dear Senator Miller:

Union Texas Petroleum Alaska is an indirect wholly owned subsidiary of Union Texas
Petroleum Holdings, Inc., one of the largest independent producers located in the United
States. Union Texas explores for and produces oil and gas overseas primarily in the
U.K. North Sea, Indonesia and other strategic areas.

Union Texas Petroleum Alaska pursues exploration activities in Alaska. At year-end
1993, it held approximately 88,000 net acres in Alaska, primarily in the Colville Delta,
Cook. Inlet and offshore Beaufort Sea. During the past several years, Union Texas
Petroleum Alaska has increased its exploration activity in Alaska. This activity included
participation in three additional wells in the Kuukpik State Exploration Unit, four wells
in the adjacent Colville River Delta area, one well in the Jones Island State Exploration
Unit, three wells in the Kuvlum Federal Unit in the Beaufort Sea, and the Diamond #1
Well in the Chukchi Sea.

The stay of the State of Alaska Lease Sale 78 has significantly affected the view of
Union Texas Petroleum Alaska regarding our ability to implement a sound exploration
and development plan in Alaska. Current statutes and regulations governing leasing
activities as interpreted by the Alaska courts in lawsuits concerning State Lease Sales 50,
55, and 78, discourage bidding as well as exploration and production activities on state
lands. In addition, we believe these interpretations are inconsistent with the legislative
intent of these statutes and regulations. The delay in arriving at a settlement and the
impact of the settlement of the Mental Health Lands further discourses activities on
state lands. Because of the long lead time and high exploration costs involved in arctic
projects, independent operators such as Union Texas Petroleum can ill afford to continue
to expend significant sums of money on exploration activities into areas where the return
on the investment is becoming more uncertain due to the of lack of leasing opportunities

on state lands.
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Alaska is in direct competition with alternative international opportunities for funding.
We believe that Alaska compares favorably with other international projects on a
technical basis but we are concerned that increasing regulation and the inability to plan
and budget programs with reasonable assurance that leases will be available places
Alaska at a distinct disadvantage. Union Texas Petroleum would prefer to keep the
dollars and jobs at home as much as possible. The passage of SB308/HB474, to be
applied retroactively, would be a significant step in accomplishing our common
objectives.

Sincerely,

UNION TEXAS PETROLEUM ALASKA CORPORATION
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NORTH SLOPE BOROUGH

OFFICE OF THE MAYOR

P.O. Box 69
Barrow, Alaska 99723

Phone; 907-852-,. 1

George N. Ahmaogak, Sr., Mayor

POSITION OF THE NORTH SLOPE BOROUGH
ON PROPOSED COASTAL ZONE MANAGEMENT PROGRAM LEGISLATION

the State~"s

Two bills are now before the legislature relating to
strongly

Coastal Zone Management Program (ACMP). The Borough
supports SB 238, and strongly opposes SB 308. These positions

are more TFTully explained below:

SB 238

SB 238 was introduced by Senator Drue Pearce, and has been the
subject of several teleconferenced public committee hearings. It
is the product of several years®™ vork by Senator Pearce"s office
and a broad-based working group composed <f state resource
agency, Division of Governmental Coordination (DGC), and
Department of Law ACMP coordinators, representatives from

industry and the Tfederal Minerals Management Service (MMS),
districts. The

and

ACMP coordinators from several state coastal
group worked diligently, with significant input from others
involved in implementation of the ACMP on a daily basis, to craft
legislation designed to correct due process problems associated
of coastal consistency

with the current procedures for appeal
and to

determinations to the state Coastal Policy Council (CPC),
strengthen the role of coastal districts in the consistency
review process. Acting on a consensus basis, the group has
worked with Senator Pearce to produce a bill which the Borough
feels accomplishes those tasks. This change in appeal procedures
may not yield state consistency determinations which are always

liking of coastal districts and their residents, but

more to the
in better

it should provide for a more open process resulting
understood and supportable state decisions.

It is also iIimportant to understand that SB 238 has been developed
in conjunction with ocher Working Group efforts aimed at
improving the coordination and effectiveness of consistency

Proposed changes to 6 AAC 50 would streamline the

reviews.
offshore oil

process of consistency reviews relating to federal
and gas lease sales. The changes would require greater exchange
of Information and early meetings of all parties with the
expectation that i1dentification of iIssues of concern and data
gaps, and the open discussion of possible solutions can avoid
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Coastal Management Position
February 15, 1994
Pt Two

costly litigation, and leave all parties feeling more satisfied

with their role iIn the process. At the same time, a draft
Memorandum of Understanding ((MOU) between the state DGC and
federal MMS has been developed by the Working Group and submitted

by state and federal authorities. The MOU will

for approval
and

enhance coordination between MMS, DGC, state agencies,

coastal districts iIn the consistency review of federal offshore

lease sales.

SB 238, the proposed 6 AAC 50 changes, and the MOU all have the
support of the people who implement the ACMP within state
agencies, MMS, 1industry, and coastal districts. While they may
not prove to be the Ffinal steps iIn creating a coastal management
program which best serves all state interests, they will
improving the predictability of the system, and
important state

contribute to
importantly, the atmosphere within whicn

decisions are made.

SB 308

SB 308 was i1introduced by the Administration on the morning of
February 14, and scheduled for hearing by the Senate Resources
Committee at 3:30 that same day.- A copy of the Bill was not
available in the Barrow Legislative Information OFfFfice until
2:30. It was drafted iIn response to a court decision on January
24, which temporarily enjoined state offshore oil and gas Lease
Sale 78, based in part on ACMP 1issues. Both the substance of
this bill, and its attempted fast tracking through the

SB 308 1i1s designed to limit the

legislature are very troubling.
and to

scope of ACMP consistency reviews conducted by the state,
districts®"™ and the public®"s ability to participate

weaken coastal
leasing.-

in full and open discussions of all concerns related to
its heart the federal-state-district coastal zone
management structure is designed to provide the maximum public
input and control over Jlocal development, the Administration has
here quickly moved a bill which would significantly alter the
balance of the ACMP without making even a minimum effort to
contact each of the coastal districts throughout the stare. The
request of the Coastal District Coalition, comprised of district
coordinators for boroughs, other municipalities, and coastal
resource service areas around the state, Tfor representation on
the Governor®"s task force formed to respond to the sale 78 court
decision was denied. No state members of the ACMP Working Group
were present, or we believe were allowed to testify, before the
Senate Resources Committee on SB 308. With the exception of
Division of Oil and Gas Director Jim Eason and a representative
of ARCO, all of the dozen or so participants iIn the committee
teleconference on February 14 were strongly opposed to the bill,
and alarmed at the brief time available for 1i1ts review.

Although at
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SB 308 would restrict consistency reviews to “fFeasonably
foreseeable, nonspeculative, direct effects”™ of proposed lease
If one of the goals of the bill is to avoid costly

sales.
litigation over proposed lease sales, this language will not get
it done. At the same time, while all those involved on a day-to-

day basis in implementing the ACMP are moving on a variety of

fronts through the Working Group structure to open up the
this bill slams the door on the

airing of all public concerns. The public Ffrustration which will
surely result from enactment of SB 308 will likely stimulate
greater, rather than lesser, activity iIn the courts. The Borough

believes that SB 308 is unnecessary legislation which is
the more carefully undertaken broad-based

to improve the state®"s Coastal management

consistency review process,

counterproductive to
efforts now underway
Program.
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UNITED FISHERMEN OF ALASKA

211 Fourth Street, Suite 112
Juneau, Alaska 99801
907/586-2820

2722794 \ Fax: 907/463-2545
TESTIMONY FOR SENATE RESOURCES ON SB 308
1
UFA opposes this legislation. We are not anti-development.

However, this legislation allows I"NR to ignore resource use
conflicts, transportation Issues and environmental 1issues during
the 1initial administrative review prior to disposal of lands.
This will TFforce the state, during later project stages, into a
position of either proceeding with environmentally unsound
projects qjz expensive buy-backs of the sale or lease, including
interest and repayment of any expenditures made by the leasee.
Neither of these options are in the public®"s best iInterest.

This bill does not protect the public iInterest.

The constitution prohibits the state from disposing or leasing
state lands without "safeguards of the public iInterest':
determinations of whether a given resource disposal serves the
public interest must be based upon an evaluation of all of the
potential costs or risks of the disposal.

This bill increases the risk of environmentally unsound projects.

During its public interest Tfinding, DNR considers the economic
benefits of later project development ((which are speculative):
it Is iInconsistent to not simultaneously consider the
environmental costs of later project developments. Lop-sided
cost/benefit analyses which consider economic benefits with no
environmental risks clearly bias the initial public interest
determination in Ffavor of the project. This allows DNR to make
Ffalse or skewed "public interest”™ determinations by avoiding a

thorough cost/benefit analysis.
This bill is TFfiscally irresponsible.

Initial project approvals will create state and industry
investments iIn the project that will bias DNR"s analysis of later
rroject stages i1n TfTavor of project completion. Since buy-back of
J*nd once disposed is not a realistic option, this bill will
Ffavor development regardless of costs to competing resource users
and the environment.

This bill limits DNR"s determinations to effects of paper
transactions.

MEMBER ORGANIZATIONS

Alaska Crab Coalition « Alaika Longllna H. barman's Association « Alaaka Trailer* Assodatlon « Area KSeiners Association
Bering Sot Fishermen's Aaaodatloi « Bristol Bay OrHinattara Anoclatlon ¢ Concerned Area "M’ Fishermen
Cook fnlat Aquaculture Association < Cordova District FIsharman I-s.tad ¢ Kanal PanInsula Fisherman's Association
North Padlic Fisheries Association ¢ Northern Southeast Regional Aquaculture Association ¢ Peninsula Marketing Association
Petersburg Vassal Owners Aasodallon < Prince WilliamSound Aquaculture Corporation « Seafood Producers Cooperative
Southeast Alaska Seiners Association « Southern Southeast Regional Aquaculture Aaaodatlon
United Cook Infat Drift Aaaodtlion « Wastarn Alaska Cooperative Marketing Aaaodatlon
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By narrowing the scope to ""'nonspeculative™ and "direct"” effects,
this bill turns land disposals iIinto mere paper transactions.
This contradicts U.S. Supreme Court opinions, Congressional
intent, previous Alaska Attorney General®s opinions and common

sense.

In 1984, the U.S. Supreme Court ruled that OCS oil and gas lease
sales did not "directly affect" the coastal zone, because they
were paper tranr sCTtions. When Congress passed the 1990 Coastal
Zone Management /.ct Reauthorization, it broadened the scope of
effects which must be consilered to include "cumulative and

secondary effects... direct effects... and indirect effects which
may be caused by the activity and are later in time or TFfarther

removed i1in distance..." The Alaska Attorney General stated that
"__..administrative agencies are mandated... to review the uses Tfor

which a particular authorization 1is issued, the ultimate
activities associated with those uses, and the iIimpacts of both
the uses and the associated activities on the state"s coastal
area"" (J66-502-sS1, p- 10).

The reasons Tfor these decisions are obvious: impacts such as
from oil spills can affect communities and wildlife thousands cFf
miles away from the lease sale area. The public expects DNR to

anticipate risks such as oil spills and to work out resolutions
before any leases are issued.

This bill Blimits local control over 1local development and
increases Tfederal control over Ffederal lands.

This bill concentrates power to determine land disposals i1In the
hands of mid-level state bureaucrats. As written, this will
affect, ell future timber, mining and oil oroHects. Further, this
bill, in conjunction with SB 150, could give unprecedented power
to resource division directors to speed exploration and
development on Blarge blocks of state lands and waters.

The coastal management plan provides an avenue Tfor public iInput
and control over local development. Usurping this local control
violates federal and state agreements under the CZMA. Further,
this bill either gives parallel powers to the ¥federal government,
which decreases state i1input on Tfederal land disposals, or it
creates two standards of review, one for federal lands and one
for Btate Ilands, Neither option is desirable, but i1t is unclear
which will occur under this bill.

This legislation will invite litigation.

The bill lacks clarity over how various Tfactors interrelate, but
it is clear that it will not Iimmunize DNR"s best iInterest
findings from judicial scrutiny. This bill will iIncrease the
public®"s Ffrustration and the likilihood of lawsuits.

The coastal management program is not problem.

The public, industry and the state deserve to discuss and resolve
issues up TFfront to ensure that i1f projects are allowed to
proceed, they are done responsibly and with minimal iImpact on
other resource users and the environment.
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UNITED COOK INLET_ DRIFT ASSOCIATION
P.0. Box 389 « Kenai, Alaska 99611 - 0389
(907) 283-3600 « FAX (907) 283-3306

February 22, 1994 SENT BY TELEFAX

Senator Mike Miller
Senate Resource Committee

SUBJECT: SB 308
UCIDA Position: Strongly Oppose

Dear Senator Miller,

United Cook Inlet Drift Association (UCIDA) represents the 585 salmon
drift permit holders in Upper Cook Inlet. Some 350 permit holders are
current members of our association. UCIDA is also active at the state and
federal levels as a member of the Executive Committee of United

Fishermen of Alaska (UFA).

SB308 turns "public interest findings” Into “Industry Interest

findings”.

SB308 represents a radical change in public policy that affects

all “land” disposals - oil & gas, timber and mininp.

SB308 Is fiscally irresponsible.

There are ma_nY revisions or amendments that may be proposed to “fine
tune" this legislation - (i.e. remove the proposed changes that would have
the scope limited to fish and wildlife species and their habitats within
the lease sale area - pg. 4 = 15-16%. However, nothing can “fine tune" the
goal of this legislation, i.e. to turn the lease sale process into a mere
"paper transaction" and thereby taking away power from local
governments and the public and giving it to the state bureaucracy.
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Senator Miller
February 22, 1994
Page 2 of 3

DNR directors (oil & gas, timber, mining) will simply state that no one
may even buy a given lease, it is SPECULATIVE to assume that
development will occur. Therefore, at the lease sale stage, even if there
are reasonably foreseeable effects if development occurs (either fiscal
effects or environmental effects or conflicts with existing users/uses),
DNR will not have to address and resolve those issues in the state's best

interest at the finding "stage”.

DNR's desire to establish multi-phase development projects is fiscally

irresponsible because once a lease is ?ranted the lessee has a property

interest.  "The State cannot deprive a lessee of the reasonable use of the
leasehold interest. Sfis. Finding at 126, Appendix D, Sample Lease at para.
9(f), 11 AAC 83,158. The revocation of a lease or the deprivation of the
reasonable use of a lessee’s ,oroperty, would result in the State having to
pay just compensation to the lessee. Therefore, once it issues the lease,
the State is under tremendous pressure to let the lessee go forward with
Its exploration and extraction." (Superior Court Judge Cranston, Case No.

JKN-93-1174 Cl, pages 4-5)

In conclusion, UCIDA opposes SB308 because it does not provide for the
resolution of reasonably foreseeable effects at the lease stage, it
deprives local governments and the ,oublic of meaningful input, and it is
fiscally irresponsible.  We respectfully request that the Senate Resource
Committee not pass out this legislation. Further, should DNR require more
staff, we also respectfully suggest that your committee might urge the
legislature to provide more funding so that the existing lease process

proceed in the public's "best interest”.

We would appreciate it if you would provide all committee members a
copy of our comments.

Sin®pr«il/

Theo Matthews
Administrative Assistant
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Senator Miller
February 22, 1994

Page 3 of 3
CC  Governor Hickel UFA
House Resource Committee ADF&G
Senator Little ADEC
Senator Salo Attorney General
Representative Davis Cook Inlet RCAC

Representative Navarre
Representative Phillips
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United Cook Inlet Drift Association

Fax Cover Letter
Office (907) 283-3600 « Fax (907) 283-3306

DATE: 7./ >7 J TIME:

NUMBER OF PAGES (Including Cover Letter): ,

IF YOU DO NOT RECEIVE ALL THE PAGES, PLEASE CALL (907) 283-3600
AS SOON AS POSSIBLE.

TO: "YL?t S FROM: —>

C-lc'’t'ri c"

SUBJECT: -0 g9 jg
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Statement of Charles Johnson, Direstor of Eskimo Walrus Commission, Kawerak Inc
on Alaska Senate Bill 308

Mr Chairman and Honorable Senators

| am Charles Johnson, Director of the Eskimo Walras Commission, which represents
the walrus hunting wIiage* from Togiak to Barrow. | am speaking on behalf of that
organization and on behalf of Kawerak Inc which represents the villages of the
Bering Straits Region.

First, we are very disturbed at the speed in which Senate Bill 308 was introduced and
hearings were cdlled for. It is obvious that DNR tried to dip this bOI_througih without
having to hear testimony from those that will be most affected by this legislation. We
recommend that Ie?lslatlon havmthh_ls major impact be given broader éxposure to
the public and local governments. This legislation cannot'stand the light of exposure
for the attempts by DNR to bypass public process will be exposed.

We must refer to DNR's sorﬁy record of incompetence and irresponsibility when
granting offshore oil leases. The Alaska Supreme Court has found DNR wanting in
addressing salient issues in mak ng It; best interest finding to aIIowmgﬁ lease sale 50
and again for lease sale 55. We fed that this legislation is intended to Tree DNR from
addressing the publics interest when it dlsPoses of State land and waters, OUR lands
and waters | must add. This Ieglslatlon will not serve the best interests of the state for
|t_(tiﬁn|etshthe public and affected local governments the right to review development
within their areas.

DNR is attempting,to remedY the courts flndln% of incompetence with this legislation.
By making this legislation retroactive to the [ast five years it is attempting to overturn
the conrts decision that DNR did not act in the publiC or the state's best interest in
granting lease sales 50 and 55.

The State of Alaska has sued. the Federal Government on the basis of local control of
lands and resources. With this legislation it is att_emptln% to do to local governments
what it is claiming the Federal Government is doing to the State of Alaska,

By allowing the Commissioner of DNR to determine " material facta and athcable
laW upon ihich the determination that the sale, lease, or other disposal will %erve the
Interests of the state” a [%ro_ce_ss issetup to l%y ass local governme ts and the Coastal
Management Program. This is contrary to the interests 0f the public, local
governments andthe State of Alaska.
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We are very disturbed at the provision that" only reasonably foreseeable, non
seculg}lv,e, éi_lrect effects of the uses pronﬁ)ose,d will be evaluated, It |%0ften the
traceanle indirect effects that have the most impact whether goad or bad on a
community or the environment This legislation eliminates experience with other
projects as a factor in deterring the value of state disposal of property for

development purposes.

BK‘hlmltmg the evaluation of directs effects on fish and game_onlY to the sale area

DNR is |?nor|ng the fact that fish and game are migratory animals that do not know
where sale areas art This provision allows DNR to allow development in key

mi ratorX paths that might have devestatln% effects on other areas of the state. The
State of Alaska sued the Federal government over the Bristol Bay le?se sales on this
basis. Now DNR is requesting that it be allowed to do the very sme thing.

Section 1 Paragraph C which allows DNR to evaluate impact on incriraental phases of
a proposed sale nther than the whole project is intended to bypass present laws that
protect the environment as well as the public from irresponsibile permitting by
government agencies such as DNR. By eliminating the cumulative long range efects
0f a sale from Consideration and only considering™'phases” as an entire project by
itself DNR places itself in a position of not beingable to halt a project that may be
doing irreparable damage to tbe environment and the public

One ¢an argue that a shovel filll of dirt or a gallon of oil spilled does not have
significant damage to the environment or thé lives of Alaska Citizens. By that
standard we can argue that each successive gallon of ol Sﬁl” did not have

significantly more ama(\;/ethatthe last gallon spilled b){t eExxon Vddezasso .
consequently the Exxon Valdez was a pérmissible event An extreme example but tinis
Is essentially what DNR is asking us to do.

Neither the Eskimo Walrus Commissign nor Kawerak b against development \We are
for responsible and competent evaluation of any development This legislation allows

DNR t0 continue it irresponsible and incompetent ways. It is not needed. It Is bad
legislation.

Thank you Mr. Chairman and Senators.

TOTAL P .03
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| ADAMANTLY OPPOSE SB 308 -

OUR PRESENT LAWS WERE DESIGNED TO ALLOW MEANINGFUL PUBLIC
PARTICIPATION AND TO PROTECT OTHER RESOURCES AND INTERESTS
FROM DETRIMENT AND DESTRUCTION BY OIL AND GAS ACTIVITIES.

3* Ttn pO&MA't-
ITOCCURS TO ME THAT THE PEOPLE OF THIS STATE HAVE SAID THAT THERE
ARE SOME INTERESTS. sSOME PEOPLE AND SOME RESOURCESTHAT ARE
WORTHY OF PROTECTING AND THAT COMMAND THE SAME OR HIGHER
PRIORITY FOR PRESERVATION AS THERE IS A DEMAND FOR OIL
DEVELOPMENT  AND THAT THIS PRIORITY IS.IN THE BEST INTEREST OF THE
PEOPLE OF THE STATE OF ALASKA. NSNEres

WITHOUT THOSE LAWS WE ARE SAYIHNG THAT OIL DEVELOPMENT IS THE
PRIORITY ON ANY AND EVERY STATE LAND.

| HAVE TO ASK MYSELF...IF THE MARINE TRACTS OF LEASE SALE 78 ALONG
THE EASTERN SHORES OF COOK INLET ARE NOT WORTHY OF PROTECTING

.. THEN WHAT IS. GIVE ME AN EXAMPLE OF AN AREA MORE DYNAMIC, AN AREA
WITH RICHER RESOURCES. AN AREA MORE HEAVILY USED, AND AREA WITH
MORE ADVERSE CLIMATIC AND ENVIRONMENTAL CONDITIONS, IS THERE AN
AREA WHERE PHYSICAL CONFLICKTS WITH OTHER RESOURCE ACTIVITIES ARE
GREATER! I DONT THINK THERE ARE ANY.

SB 308 WILL MAKE A SHAM OF THE STATES BEST INTEREST FINDING. THE LAW
WILL GIVE THE DNR THE LICENSE FOR OIL DEVELOPMENT ANYWHERE
ANYTIME AS IT AND ITS GOVERNOR AND ADMINISTRATION SEE FIT.

THIS BILL IS THE WORK OF A GOVERNOR AND AN ADMINISTRATION WHICH |
PERSONALLY FEEL WILL NOT BE AROUND IN 1995. PLEASE DONT REACT
CARELESSLY TO THE RECENT COURT DECISIONS REGARDING OIL AND GAS
LEASE SALE 78. THE COURT IN LEASE SALE 78 SAID THAT THE STATES
REVIEW DID NOT PAY ATTENTION TO CONFLICTING USES IN COOK INLET. THE
COURT WAS RIGHT! THEY SHOULD HAVE AND THEY DIDNT. WE TOLD MR.
NOAH AND MR HICKEL IN PUBLIC HEARINGS BUT THEY CHOSE NOT TO
LISTEN. WE NEED OUR PRESENT LAWS TO PROTECXT THE PEOPLE FROM AN
ADMINISTRATION THAT HAS SAID IT MUST DEVELOP ANY AND ALL
RESOURCES ASAP REGARDLESS OF THE CONSEQUENCES SHORT TERM OR
LANG TERM, \ fIT*vy QOSI"™-

PLEASE DONT BE FOOLED BY MR. EASONS PAPER TRANSACTION THEORY.
ONCE THE LEASES ARE BOUGHT | BELIEVE IT WILL BE NEARLY IMPOSSIBLE TO
STOP AN ACTIVITY THAT IS NOT IN THE BEST INTEREST OF THE STATE AND
EVEN IF POSSIBLE THE BUY BACK OPTION IS COSTLY AND UNNECESSARY.

Signed:

SpNQ . \[sl
Representing (Optional) \ * C~"\ |

Address

SVn-3>3HA

Phone No.

3W Lyps ftwr iricimiiior Out*
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Alaska State Legislature

Please enter into the record my testimony to the , —
committee name

committee on 3 30 dated - 1-£ b —2%2. 119"
bill/subject
O yL
Iva/. CevUu) m J.

\<S7jO [an-icry] .

S.gned: 3 60/Jz/dIt*A
Testifier

Representing (optional)

i+ L
Address

3 3 < - *9 /T
Phone No.

9/M Laoaiatv* mibmiiion Offig*



February 22,1994

To: Senator Mike Miller, Chair
Senate Resources Committee

Re: S3 308

My name is Judy Mayhew, | am a resident of Unalaska and Vice-Chair
of the Aleutians West Coastal Resource Service Area.

The Aleutians West CRSA administers the coastal management
program in the western Aleutians. This bill potentially has significant
ramifications for our program. We would ask the committee to give
the public more time to review the bill in light of the implications of the
amendments proposed today. We can not at this time make a well
considered comment whether or not to support the amendments,
having just heard the amendments at the beginning of this hearing. It
is imperative for r workable solution to this problem, that a fair and
open public process, with adequate time to inform the public, be

followed.
Thank you.
Judy Mayhew

P.O. Box 221
Unalaska, AK 99685
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2/22/94 Testimony, SB 308 (HB 474)

MICHAEL S. OT"MEARA
P.O. BOX 1125
HOMER, ALASKA 99603

As a long-time resident of coastal Alaska 1 Ffind this legislati .m

to be offensive. Alchemy doesn"t work — you can"t make gold
from base metal. Given this, it is a waste of legislative time
and effort to try to "Ffix" SB 308 ((HB 474). 1t should be given a

merciful death iIn committee.

SB 308 (HB 474) 1is a fine example of what is presently wrong with
administrative procedures and agency attitudes. I¥f enacted, 1
feel confident that it will prove counterproductive by
exacerbating the present and growing tension between local people
and state government. By seeking to father reduce opportunities
for meaningful public participation iIn resource management
decisions, this legislation will represent a declaration of war

against already beleaguered, ordinary citizens. Be assured that
this can only lead to i1ncreasing opposition to, and disruption of
proposed resource disposals, in short, expect more Qlawsuits

under this legislation, not fewer.

The increasing frequency of successful judicial challenges of oil

and gas lease sales should send a message to us all. Perhaps
there iIs something wrong with the sales as proposed, and with the
way in which they have been pursued by the state. In the ¥Fface of

rising public opposition supported by judicial action, perhaps it
..ould be more productive Ffor the state to modify its
administrative * _-ocedures than to seek immunity from public and
legislative oversight. If state policy mandated that agencies
work openly and in good Tfaith with concerned citizens we might
find that differences could be resolved before litigation was

necessary.

A major problem with present administrative procedure relative to
use and disposition of state resources 1iIs that a very basic and

important step is missing. There 1is no provision for evaluation
of actions proposed by agencies such as the Divisions of Oil and
Gas or Forestry by unbiased parties. Agencies responsible for

such things as public health and safety, environmental quality,
and stewardship of a broad spectrum of other state resources
potentially at risk by a proposed activity lack a veto.

For example, the Division of Oil and Gas, in consultation with
industry, proposes an action and then evaluates its own proposal.
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— page 2 —

The euphemism ""Best Interest Finding"” is applied to the end

product of this exercise. As a ""resource salesman™ it is
impossible for the Division®™s director to determine what is
actually iIn the iInterest of all citizens of this: vast state. To
him, all of his proposals are good ideas or he wouldn®"t have put
them forward in the TFfirst place. For him, the Coastal Zone Plan

Consistency Review and Best Interest Finding processes are simply
Fforums Ffor self-justification.

While SB 308 (HB 474) is likely to be counterproductive in terms
of helping to establish a predictable and consistent leasing
program for the oil industry, vhere is need for legislative
reform of a different sort. Administrative procedure should be
revised so that promoters of resource projects such as the
Divisions of Oil and Gas or Forestry no longer evaluate their own
project proposals. Procedure shculd be modified so that the
Divisions™ "Best Self-interest Findings'"™ go to a balanced,
disinterested evaluation authority which rules on the merit of
the proposed action in light of the i1nput and interests of all
affecued parties. This authority, composed of legitimate
representatives from other resource agencies, coastal districts,
and resource user groups should be iIn a position to authorize or
block the proposed action.

In addition, efforts to open up the public process, such as
Senator Little"s SB 324 promise to go much Ffarther toward
assuring a stable and beneficial program of resource use, I urge
you to adopt a similar, more constructive approach to reforming
administrative procedures, after discarding SB 308 ((HB 474) ard
other efforts to circumvent public and judicial oversight of our
resource agencies.

— end document —



Alaska Environmental Lobby. Inc. Phone: 907-463-3366
P.0. Box 22151 Juneau, Alaska 99802 Fax: 907-463-3312

SB 308/HB 474. Amendments to Title 38
and the Alaska Coastal Management Program

The Alaska environmental Lobby (AEL) opposes SB 308 and HB 474.

This legislation is a direct attack on the Alaska Coastal Management
Program. It will also affect state resource disposals of timber, minerals and
lands. In all cases, it takes power away from the public and local
communities and gives it to the directors of the state’s resource agencies.

SB 308 and HB 474 attempt to reduce the state’s legal obligations when it
disposes of public resources. When a public resource is leased, sold or

u.'rwise disposed of, the state is required to determine whether the
disposal will best serve the interests of the state. This legislation would
narrow the scope of the factors that the state must consider when preparing
a public interest finding.

AEL/s specific concerns are:

1. These bills narrow the scope of a best interest finding to: reasonably
foreseeable, nonspeculative, direct effects of the uses to which the
resources will be put. The words, “nonspeculative” and “direct” will only
invite additional lawsuits as the public and the courts try to determine their
meaning. Was the Exxon Valdez oil spill a speculative or a nonspeculative
effect? Was it a direct or indirect effect of oil drilling in the Arctic?

2. These bills give the resource agency directors the authority to decide
which facts are material and which issues are relevant to the public’s
interest. This authority is currently vested in the local communities.
Removing it from them will reduce their ability to manage and plan for
their own futures. It will also insert a powerful bias into a finding since
the director usually operates under a mandate to develop the resource.

3. These bills limit the best interest finding io the consideration of
impacts on fish and wildlife only within the lease area. Clearly air and
water emissions, oil and hazardous substance spills, noise and other impacts
can affect fish and wildlife species and their habitats outside the lease area
but within the coastal zone.

AN(ACENERICKTI'[ ENVRONMENT « AZAJ IATEK SHRAALB « AN(A'IRENZSOf THEGRI
ANHIRAGEADUIONSTIETY » AQICALDBONITIETY « AIANARCOALITION « OEIVALL ATIZAANS GANIL
jENAL (R.'l.P JERAILUL » IU‘OﬂUA.DJICNSZGClY- IU\EGUCR.‘LP JERAQLB

IONSICHY = KN FENNSUAALDLBONSTETY » KNIKCANTHS AND KAVAEES

CONERA
KNKGROP. SERAGLB « KIOAKALDUIONSTIETY « LYNNGAAL CNERAION « NCRITBRN

. ALAKAENIRONVENTAL C(ENIER
FRNE WLLIAVIHXN) CONERVATIONALLIANE » JTKACINERVAIONSOETY » SOJNEAST AAKACINERQAIGNGINIL « IONGASS CONERATIONSTIEIN

o ®



4. These bills allow best interest findings to be limited to discrete
phases of a project. Such a limited focus would diminish consideration of
the long term and cumulative impacts of a project. Furthermore once the
initial permits are approved, and the project begins to move forward, it
would be very difficult for the permitting agency to deny subsequent
permits. If it were to do so, the state might be legally liable for project
costs, repurchase of the leases, penalty fees and lawsuits.

These bills are not needed. The problem is not in Title 38 or the
Alaska Coastal Management Program. The problem lies with DNR’s
inability to competently prepare a best interest finding. When the Supreme
Court rejected DNR’s finding for Lease Sale 55 for example, it noted that
DNR had copied “without alteration" the Lease Sale 50 finding which the
Court had previously rejected. It is hard for DNR to defend its
competency or its commitment to the public interest when it reuses a
rejected finding.

The Alaska Supreme Court has found that “DNR must take a hard look at
any salient problems associated with a [lease] sale,” and that it must
“consider the probable cumulative impact of all anticipated activities which
will be a part of [the project].” The public, industry and the state must be
provided with all the relevant concerns before a project begins, to ensure
that it proceeds responsibly and with minimal impact on local communities,
other resources and the environment.

2121/94
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Anadarko Petroleum Corporation 17001 northchase drive ¢ po. box 1330 * Houston, texas 77251*1330

A n ad a rincrn»n

Jarmes D Johnson Februv 17, 1994

The Honorable Mike Miller
Chairman _
Sonata Resources Committee
Capitol Bundlna, Room 423
Juneau, AK 99811

Dear Senator Miller:

Anadarko Petroleum Corporation, one of the largest independent domestic oil and gas
exploration and production companies, was disappointed to ieam of the recent delay in
Cook Inlet Oil and Ga' ".ease Sale 78.

Although our interer i Alaska to date are non-operating in partnership with others, we
have considerable  rinical staff devoted to developm? ventures in Alaska and our
management considers Alaska to be an Integral part of our future exploration strategy.
However, an orderly and predictable leasing program is crucial. Our business is already
fraught with considerable _ﬁeologlcal, technglogical, financial and political risk. The .
expéctation that leases will be available to implement or continue exploration programs in a

routine fashion is a driving force in any exploration strategy.

We are not encour%ged by this latest development in Alaska's leasing program and would
therefore like to lend a voice of support to any efforts that can be made to get the Pm?ram
back on track - particularly a legislative solution. Please call on us if we can be of help.

|'ve enclosed a copy of our last Annual Report In case you would like to become more
familiar witr. Anadarko.

Very truly yours,

James D. Johnson

JDJvjb
enclosure



Aforcrtbem

E&MSI{IHZi

T/ fptene 7;1

February 7, 199*

Hr. Howard Weaver
Edito\
AnchortflisjJiilx News
1001 Northway Drive
Anclwrige, AK 39SQ8

Otar Mr, Weaver, _

The COUIT decision staying oil and gas Leas* Sale>8 in the Cook Inlet
is disappointing for Marathon Oil Company and cur Alaska-based employees and
contractors. Marathon helped pioneer Alaskal5 oil industry, and, secluding
the North Slope, we have been one of the leading producers of oil and natural
gas iIn Alaska for nearly four decades. Our Tfuture iIn Alaska hinges on our
ability to prolong and extend our operations on the Ker.ci Prninsuli and Cocx

Inlet,

During the oast several years, we have completed major capital
Investments which will enable us to iIncrease silr; of natural g»s. We have
also added personnel 1n Alaska. The ai» iIs tn extend and expend the
potential of our existing production operations and evaluate the exploration
potential of the Cook Inlet. Ve believe that Increasingly sophisticated
technology will allow the industry to compensate for the natural production
declines as long at new lands are uadi available. It Is vita! then, to have
s consistent, predictable leasing schedule.

Without the opportunity to replace existing production with new reserves,
our industry will become no more than liquidators of a declining products*
base. This will obviously irflLisTrtCs- cur thinking related to both staffing
4rm investment levels. With nearly 85 percent of the state"s revenues cooing
from a declining petroleum rascurtt bast, the State of Alaska has a
significant stake in the future of our industry. To deny industry access to
state lands today, is to curtail Alaska®"s greatest source of potential

revenues tomorrow,

1 do not question the legitimate cone;ms of fishing and environmental
mterem. But 1 believe that reasonable people and sound regulation can
accommodate the intirests of the petroleum Industry, the fishing iIndustry and
the people of Alaska iIn an tnvironrantiTly sound way.

Crrz- ~0? KiukcT Tis to oe ionftt.ided for hU eondeiwat lon of the delay of
sale 7« and Ffor his aggressive actions to seek possible legislative
solutions. Every citizen who supports sound, responsible development of
Alaska®™s oil and g*s resources, should join the governor ir seeking a quick
legislative solution by calling or writing Alaska®s representatives and

senators and gWtng thet«k your perspective.

Yours truly,

A IKaiAftrv & USX C~ - LETTER: MARATHON OIL CO.



34824 Kalifornsky Beach Road - Suite E « Soldotna < Alaska -« 99669 < (907) 262-2492

February 22, 1994

Senator Drue Pearce/ Chair
Senate Finance Committee
State Capital/ Room 508
Juneau, Alaska 99801

Dear Senator Pearce:

The Kenai Peninsula Fishermen®s Association (KPFA) 1is opposed to
SB 30<9. This 1is bad legislation from a state planning and public
policy standpoint. At the very time others (ie Coastal Zone
Management Council, Senator Little) are working toward iIimproving
public notification and involvement in coastal planning the state
administration has now decided to introduce legislation that
would Blimit public and local government input into the _process.

State planning, for oil lease sales should be conducted up TFfront
and should not be a piecemeal operation. At the time of a lease
the state must address potential problems and impacts of
activities that could result from a lease. Not to do so 1is

Inviting more problems in the courts, not less,

SB 308 is TFfiscally Irresponsible. The general public and the oil
industry need to know the rules at the lease sale stage. Once a
lease Is granted the lessee has a legitimate property interest.
IT the state later decides to revoke a lease or iImpose mitigation
measures that diminish the economic value of the lease,, the state
may be forced iInto a costly buy back situation. To protect it's
financial Interests and in fairness to potential lessees, the
state should resolve issues dealing with _foreseeable conflicts or
environmental concerns at the lease sale stage.

KPFA believes there are substantive legal issues iInherent iIn SB
308 that need full review by the attorney general prior to moving
this bill Ffurther. We would urge the Ffinance committee to explore
these issues p-:ior to moving the bill out of committee. An
alternative mignt be to refer this bill to judiciary prior to
taking any action.
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Hickeloverreacted beyond reason to Lease Sale 78 injunctiol

T lie Ifickcl administration has overacted beyond rea-

son lo Judge Cranston’s stay of Oil and Gas Lease

Sale 78. Within one day of Cranston's decision
Jdickel fired o ff a two page news release tilled "Court
Decision on Lease sale is Wrong." The governor blasted
tlie Superior Court’s decision slating “it is based on an
incorrect reading of the statutes governing the Alaska
Coastal Management Program” ?ACMP). (lickel added
dial part of the problem is that many of the state’sjudges
do not fully understand resource development and lioVv
important 1t is to the state's econon’y.

Having lost a round in court the Hickel administration
would now like to change the rules of tlie game. With tlie
introduction of SB 308 and HB 474 the administration is
now trying lo circumvent the public process. This legisla-
tion would basically gut the ACMP and put all flic trump
cards into the hands of DNR resource directors. Mid-level
bureaucrats would then have the power to limit the range
of issues presented and resolved al the lease sale stage.
DNR would nol  required to look at relevant informa-
tion at the initial phase ofa proposed project under this
legislation.

SB3l)8 and HB474 are bad legislation and represent bad
public policy. Concernsof local governments and the pub-
lic will nol be resolved at the lease sale stage. The way in
wliich these bills are bein? fast tracked through jtlie legisla-
ture does a disservice to (lie pablic.

Hie laws and requlations that are currently in place arc -
not the problem. DNR'’S unwillingness to abide by the
rules underthe ACMP is Ihe problem. DNR has attempted
in some lease sales (o circumvent lhe requirements under
the ACMP by ignoring certain problem areas, such as
waterdependent priorities, and by ignorin? lhe advice of
other state agencies like Ihe De’oartment of Fish «nd Game
(ADF&G). Attempts tn ignore Ihe advice of ADF&G can
be traced back to the beginning of the Hickel administra-
tion wlien Hickel attempted to gut Ihe Hebilnt Division
and transfer the remnants to DNR where objective, per-
haps dissenting voices could he easily muffled. When that
move failed DNR simIJ)Iy began to ignore many of the rec-
ommendations of ADF&G-

A prime example of the short shrift that ADF&G

LOREN
FLAGG

On commercial

fishing

received from DNR occurred during lire planning stages
for Cook Inlet Lease Safe 76 back in 1972. DNR virtually
ignored mostof ADF&G'S recommended mitigation mea-
sures for this sale. ADF&G Regional Supervisor Lance
Trasky raised his concern in a September, 1992 memo (o
DNR'S chiefpetroleum geophysicist. Addressing (he
Statement of Issues for Proposed Sale 76 Trasky wrote, *'
The proposed mitigation measures in tlie issues statement
do nol address a majority of the ADF&G'S comments and
indicate that DNR intends (o pursue elimination of many
of tlie existing Cook Inlet lease sale terms and conditions.
The Department continues to oppose this action because il
diminishes protection of fish and wildlife resources, and
could create conflicls with existing uses of these
resources."

DNR’S disregard for ADF&G'S concerns surfaced
again during I.ease Sale 78 preparation. DNR again
rebuffed ADF&G'S recommended mitigation measures ..
that were developed overa period of nearly IS years and
were based on the combined expertise and cooperative
efforts of both agencies.

Having ignored ADF&G'S liabitat and fisltery concerns
it was (lien quite easy for DNR to ignore Ihe concerns of
commercial and recreational fishermen. That is exactly
what DNR did in preparing tlieir Final Finding on Lease
Sale 78 and that is what Jed to Judge Cramlor’ mc-
linn. The courts stay was not based on ame Jideali-
ty" as suggested in a recent Alliance aitich

Tlie standards that DNR has tost on in Uiis case and two
otliers arc based in the Alaska constitution and in Federal
law and arc designed with Ihe best interest of all Alaskans.

Those who think that the Kenaijudge sided with"*
very small, albeit vocal, opposition group to lease sale
Cook Inlel" had best think again. Tlie groups rcprescn
in the appeal of Lease Sale 78 — including commerci
fishermen. Native, and environmental organizations —
represent thousands of citizens residing within the sta

The commercial fishing industry has not “come do
funily on the side of do exploration in Cogk Inlet," as
recently stated. Fislreiroen are not anti-oilias claimed
some protagonists. The commercial fishing industry i
lwwever, pro-fish and pro-environmental protection.
Fishing groups worked hard fur many years ro assure
lheirindustry was ?iven adequate respect and prolccti
while The oil' induslty continued to operate and expire
Many ofourmembersare employed by the oil industr
and many others participate with industry as part o foi
spill response teams. We believe in a cooperative rclai
ship with respect and cooperation between oil interest
fish interesls and (hestale. To ignore our concerns, as
DNR did in Lease Sale 78, 0rto limitour partieipatior
during the review process, as DNR is attempting lo do
with new legislation, is taking a giant step backwards
the positive relationships tliat have been built during 3
yearsof Cook Inletoil development.

FinaIIP/, we would like lo note (hat SB308 and HB4
are f.;cally irresponsible. The genera) public and the oi
induslry need to know the "roles" of the game at (he Ic;
sale stage. Once an oil (ease is %ranted the lessee Itax a
legitimate property interest. If the stale later decides to
revoke a lease or impose mitigation measures that dimi
lhe economic value o fthe lease, (he slate may be forcer
buy back (lie lease. To protect it’s financial interests an
fairness lo ﬂotential lessees, ?Iie state should resolve sssi
dealing with foreseeable contlicts orenvironmental con
cents at (>e lease sale stage, nol after tlie fact!

Loren Flagg is executive directorofKenaiPeninsul
Fishennen j Association, this columnisajointeffoti<
United Cook Inlet D riftAssociation and the Kenai
Peninsula Fishermen's Association The lietvpoinls pre
seated here are notintended to representthe viewpoint,
the Peninsula Clarion.
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FEB. 23, 1994
TO: SENATE FINANCE COMMITTEE MEMBERS
FROM : TOM ARMOUR, CITY ADMINISTRATOR, CITY OF PELICAN, AK

SUBJECT : SB 308

Having just learned late this afternoon that this bill is up

for Hearings tomorrow morning (Feb. 24, 1994) 1 apologize the
lateness iIn getting these concerns expressed to you. 1 also

have been advised that Thursday®s hearing will be limited to

fiscal i1mpact aspects only.

Nonetheless 1 would to briefly advise you that at the munici—

pality level, S3 308 does raise some questions. Further that
for several reasons, quite a few of us haven & been able to
track that bill. Weather Fforcing delays of well over a week

for mail Fflights has resulted iIn our jJjust now getting abreast
of where the bill is and what in very broad terms it 1is.

The latter is actually the point of concern at this time. We
don ® know what SB is doing or going to do to the Coastal Zone
Management Districts or where Jlocal governments Ffit iIinto the

picture.

At TFfirst, very TFfast reading, | get the iIimpression that there
is the authority for such districts to be circumvented by the

DNR and maybe other state level agencies. This is cause for
concern. We have worked very hard adding the CZ program into
municipal government. Is 1t to no avail?

Secondly, the rapidity with which SB 308 is progressing without
giving locals adequate time Tfor consideration and to determine

impacts doesn"t seem Tfair. 1 would urge that this bill be held
for additional review. And especially allow local government a

time to analyze it.

Thank you for hearing this at such short notice. We just hadn~™t
gotten any info about this.

r~\cruc*uavogq .pijSL'C "WORKS DEPARTMENT .PELICAN HEALTH CLINIC «PELICAN VOLUNTEER FI"E DEPARTMENT
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Alm ka'"Sportfishling Association 11J
-*7** oum -4605iArnI|_a Qlvd.. Suite 800 * Anchorage. Alaska. 00603

" e*'ese

\ Rep; DAvid Finkelatein

Alaska House of-Representatives

state. Capitol . ..

"t

1 1

-Representative Finkelnteiru :
-—-ThaukTYOti for asking for oo position of the Alaska
Sportfashing Association on Xjl74 and its companion bill,
SB3.Q8. ” D

The At Lation As opposed for tho folloving peasoua;

Vha bi-1Ifl1 ttiaod a/3 3B.05.03S (g)- The present lav requit&fl
tha Director ol the Division of Lands to lotke findings as to
the state®s -"best intaroBt" whenever the state considers land
ii8iiocaal, timber Rales or oil and gas laan.oa Those findings
must m&b ot.ikor"ia that pxctfroL fish and wildlife habitat,
trnoh as sport Ffishing. i

Section 1 of the bildrt would aweM the statute to make tiva
beet ihtoreat daterminationc oubjeot— not to specific
criteria*-'* but to hiwply vhatevor facte and issuea the
Director of the Division of Lands baliovos are "materialHe
tehiu defeats public planning, and tha requir&tontq that
agencies resPond to public coocorne. 'It changes agonoias
into- vcso® *cliviT>& hand" that knows bsat, rather than
requiring that they append to the publlc..

8oot}.pn i of the bills would also defeat considerations of
<cumullative. Jnipagfca in my.lti*-phAcod disposal of lando, leases
or timber sales. For twenty years, resource agencies
(beginning with the President®"s Council oh Environmental
Quality iIn the eArly 1970 3) hevo coiisiofcaxvtly recognised the-
iJwgortanco of addressing tho cumulative iImpacts i1a resource
matters. This shoddy draftSMPShip of the bills should not
be allowed to popaitt. .

Finally, this issue of ctmnlative impacts also arisee in
section 3 of tha bills by limiting coastal zone consistency
deterainationa to Jnoracwntai phases Of a project mt.hor than
the overall project, ifhut'a bod news for rian. 45:5“24

Xt —

PosMI” brand fax transmittal memo 7B71 »orp.u««.

* CtoU in
U toX *. - in )
Dept. Phonoe
FeX# Fox #
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miii st legislation arises- because of m three recent court
cases, tho Dftpartnaut of Natural Resources-h£8 lost in
challenges 1o ita best. intereat determinations. the
latest involved oil leaaa sale No 78 on the east aide of Cook
inlet, which. is right in th—> heart of the relatively new and
expanding Deep Crook -recreational fishery and in the heart of
the long 3Stu2>liah«d set net and drift gill net fisheries,
DNR cov.id have easily main a sustainable decision if, as the
public requested, it had sircply required directional drilling
from esh_jre in order to protect the fisheries and the
——aaothaticfF V&luft-OF the area, . -
J

While the Alaska 3portfish.ing Association has long objected
to management of tlie sdxed stock coKworoial Ffisheries that
intercept rwtny fi.Rh othoc than Koria.i HooXeye, and Addle ASA
dJd not join in the litigation to stop that sale; Ate believe
that iwuinfcaixUng the existing law regarding be.it interest
detnritdnationiT transcend* such matters. That i1ooue
transcends nay partioalar sale, transcends oil and gas
atfufefasi becanae other dispositions such a« timber sale# and
land sales are involved, and transcend* the allocation and
intercept iIssues. (The beat iIntoranta statutes are at the

hdart of all otata land aaaAyuwmt, not just oil and gae
l#s&aaw *

Tbti legislature would bo uxtwlne to amend the statutes to
legalize what the courts have detoriftiaed to be illegal, ,n
our opinion, dhr. has b)?en cocr~rtly told thro* "tist’s that it
performs poorly on these matters., Throo strikes and yoi™ro*
oat ought to bo the law on DSR* $o0o havo dnr now cccks to esk
that the statutes i1t violated be nwahded to excuse ita
conduct amounts to nothing rpre that any law violator cowing
to the Legislature to ask that the law violated bo expunged.
7F this wore a crixdnol statute, with a petty thief waking
--juch a request,~we would all _.recognize the Absurdity of£ tue
request. Because this i1a a civil statute with DNR aa the
violator and tho oil industry as a protagonist, wo too easily
think the issues axe different, fcfoey are not. tiat dnr
needs is a lesson in respecting the law, the public and tha
enactsneots of the legislature.
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ALASKA SCHOOLACTIMITIES

ASSOCIATION, INC.

March 22.

The Honorable Senator Drue Pearce
Cochair Senate Finance Committee
Alaska Senate

State Capitol

Juneau, Alaska 99801-1182

Dear Senator Pearce:

The Alaska School Activities Association (ASAA), Inc. supports passage of CS for Senate Bill
312 (HES) which includes an amendmentrepealing AS 14,07.058 and 14.07.059, The repeal is
being accompanied by adoption of regulation.

The state Board of Education is proposing to adopt a new regulation which will grant ASAA, Inc.
the authority to govern interscholastic activities in the high schools of Alaska. It reads as follows;

4 AAC 06.115 is proposed to be adopted to make clear that school districts are allowed to
voluntarily join and pav dues to non profit associations that govern interscholastic
activities, such as the Alaska School Activities Association, Inc., subject to adherence to
educational policy set by the state Board of Education and compliance with state laws.

The effective date of the regulation, July 1,1994 will coincide with the proposed effective date of
the repeal.

Thank you for conr’dermg this opinion.

Respectfully,

Gary D. Matthews
Executive Director
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Dr, ott:

Thank you for vour letter of March 1/ 1994, regarding Alaska

fe 3B 308 would affect tha way tha Alaska

Coastal tonag«meht'''pfogram (ACM?) reviews decisions by state
agencies regarding the disposition cf rtate land, property and

resources. Vour lattar raises several issues regarding SB 308
and asks for clarification on the federal role in this particular
legislation. Because we have not had tine to conduct an in-depth

review or legal analysis of SB 308, the comments that follow must
be viewed as a preliminary programmatic response.

The
the
of s

O ffice of Ocean and Coastal Resource Management (OCRM) is
federal office responsible for overseeing the implementation
tate coastal management programs developed pursuant to the

Coastal zone Management Act of 1972, as amended (CZMA). In
addition to initially approving state programs, OCRM ia charged

with

reviewing and approving or denying changes to the state's

coastal management program. Thus, if SB 308 were anactad, the
resultant change* to the ACMP would have to be submitted to OCRM

for

approval as a program change pursuant to 13 C,?,R. 523

Subpart I *

As mentioned above, we have completed a preliminary review of
SB 308, and it would be premature to decide whether OCRM would

approve the changes resulting from SB 308. We can, however,
point, out several aspects of 3B 308 for which OCRM has
significant conaems. First, as presented, SB 308 would narrow
the scope of review for state agency decisions including
disposition of state land, property and resources. In essence,
this would create a double standard for review under the ACMP:
one standard for federal agency actions, and a narrower, less
strict standard for ststo agency actions. In order to apply

state coastal management enforceable policies to federal agencies
through the CZMA's federal consistency provisions, the standard
of review applicable to the federal agency must be tha same
standard that applies to all public end private entities under

the

state'3 jurisdiction.

30S
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Second, in narrowing the scope of review, SB 303 would be
contrary to the direction set by Congress in the 1990
reauthorizati.cn of the CZMA regarding state review of direct
federal activities under section 307(c)(l1) cf tha CZMA.
Specifio&lly, the changes require that each federal agency'
activity affecting any land or water usa or natural resource of
the coastal zone he conducted in a manner which is consistent to
tha maximum extent practicable with the enforceable policies of
an approved state coastal management program. Further, congress
intended that in determining the effects of the activity, the
federal agency must consider both direct and indirect effects,
including reasonably foreseeable cumulative effects of tha
proposed activity,1l 1t is also important to emphasize that the
trigger for review of an activity is whether it affects the land
or water uses or natural resources cf the coastal 2ona, not the

location of tne activity.

Finally, you have raised tha question of whether the federal
program allows for phasing the review cf certain activities.
Federal regulations at 15 C.F.R. 930.37(c) allow, under certain
circumstances, for the phased review of federal activities. This
section is not intended to curtail the accpe of the review at any
particular phase. In fact, this section provides an opportunity
for state review at major decision points for a lorig-tann project
and ensures that tha project, taken as a whole, is consistent to
the maximum axtant practicable with the state coastal management
program.

I hope that this letter answers your questions. Sncloead are
30me background materials regarding tha raauthorization of the
CZMA and federal consistency. If you would like to discuss tha

matter further, please contact-John Xing of my staff at
301/713-312 L»

Sincerely,

enclosures

cci Paul Ruaanowsfci, DGC
Beth Kerttula, DQL

1 H.R. Conference Report No. 964, 101st Congress, 2d
3essicn at 970, 971 (1390)
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John King
Office. of Oceans A Coaatsi Resource Management

National Oceanic s Atmospheric Administration
Rockville, MD

VIA FAX: (301) 713-Al67 March I, 1997 i

Dear Mr. Kina;

Several days ago, wa provided you with a copy (via fax) of Senate
ail! iiJOS and background information. From our perspective,
58303 la a radical shift in public policy regarding the public
input process under Alaska’$ coastal management plan of the
Coascal Zone Management Act. We have several key concerns.

01) This bill 3ivaa resource agency directors the power to ii.mii:
the scape of issues addressed during the initial administrative
review. Would similar powers be granted to federal rssouroe

agency directors on fadaral land disposals under the consistency
determinations? Or would two standards 30 into effect: one on
federal lands and one on stats lands?

c/2) This bill institutionalizes multi-phasing on seata lands by
allowing review of "relevant” public C(j)nCemS durir.s the
appropriate project phase. Wa are concerned chat multi-phasing
increases the likelihood of erroneous land disposals because the
procaas lacks x thorough cost/jenefic analysis and bast interest
finding during the initial review phase. This seams counter co
the entire concept of the CZMA. Does ths federal government
allow mulci-phaaing of projects on federal lands as maintained b”*
state officials?

03) Limiting the range of effects during the review procass to
"foreseeable, significant and direct” seems to eliminate most
effects. Didn'c congress clarify "direct” to include secondary,
cumulative and indirect? If so, how can the federaL government
approve language chat they ch«B3elveS do not use?

114) Limiting the range of effects ON fish and wildlife co
“within tha scope of the lease sale area” seems extremely

erbitrary and unrealistic. This would exclude effects on
migratory wildlife, including fish, marine mammals end birds, and
also effects on wildlife immediately adjoining the lease sale
area. " v

MEVBCT CRGANIZATIONS
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Cook War Aru*wltur*A*jod4tlcn . Coisv* ClorletFUtoman e X«Uirtrenur r*h*frr),n’l Awdticn
NennPM«!ton*»i*l##Auocfatiori . NortftvnSoutnNatRcgteWAquuttartAnodiiton - Pwlnsut* Miiiitwng Aiiocittoi
P#i*awir$ V«s*floOwrnf» A**«cf«ten ¢« MrcsYiMam Sound AquaoilKjri Corpca'Jcn ¢ 3«i/oM Produws CooMrtfre
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i jvo *>n» role of the federal government
in summary, could you Nderal governm«nt have to
in this legislation* /V n 53303 should this bill become

N2y~ £ S F o'iksUhood cf federal approval given the legai

history of the GZii.4?
, Your haste 1in answering

bill is on 7 review- would be greatly
ns

This ) .
thes* questions—even a preiinun«-y
appreciated.

Sincerely

O
04vi Oil|] Ph.D.
Chairman of the Habitat Committee



Coastal Zone Management Act

Federal Consistency Requirements

The Coastal Zone Management Act ot 1972 (CZMA) section 307, as amended, requires j ;
(hat federal activities (including activities performed by the federal government, private |
activities requiring federal permits and licenses, and federal financial assistance to states |
and local governments) be consistent with the enforceable policies of a state's frdcially
approved ooastal program. Generally, federal activities 3re subject to the federal
consistency requirements based on an "effects test.”*

Direct Fwiciai Aecvr&s - CZMA section 307fcVU. O)

Tne federal consistency effects test requires that federal agencies proposing activities
(direct federal activities), whether in or outside the coastal zone, affecting any Sand or
water use or natural resource of the coastal cone must provide a state with a federally
approved coastal management program (CMP) with a determination that the activity Is
consistent to the maximum extent practicable with the state CMP’s enforceable policies.
A "Federal activity" is defined as "any functions performed by or on behalf of a Federal
agency in the exercise of its statutory responsibilities.” 13 C.F.R. § 930.31(a).

The issue of whether 3direct federal activity affects any land or water use or natural
resource of a state's coastal zone is a question of fact to be determined, on a case-by-
ase basis. by the federal agency performing the activity. 15 C.F.R. § 930.33(a). In
leremuning the'effects of the activity, the federal agency muv consider both direct and
indirect effects, including reasonably foreseeable cumulative eifects of the proposed
activity. 1H.R. Cont. Rep. No. 964, IOIsx Cong., 2d Sess. at 970, 971 (1990). While the
form of the consistency determination may vary, i; must include a detailed description of
the proposed activity, its effects upon the land or water uses or natural resources of the
state’s coastal zone, and an evaluation of the proposed activity in light of the applicable
. enforceable policies in the state’s C2M program. See 15 C.F.R. § 930.39. I
|
There is no categorical exemption for any federal activity. If a federal activity affects the ;
coastal zone then consistency applies. However, the President may exempt a specific
fsderai activity (hut not a class of federal activity'.;) under certain circumstances. 16
U.S.C. § 1456(c)(1)(B). In addition, as indicated above, a federal activity affecting the
coastal zone must be consistent to the maximum extent practicable, This requires federil'
activities "to be fully consistent with [state coastal] programs unless compliance is
prohibited based upon the requirements of existing law applicable to the Federal
agency's operations.” 15 C.F.R. 8 930.32(a), Thus, a federal activity may deviate from
iull consistency if legally required (as opecsed to a general notion or claim of national
security). Finally, federal agencies "may deviate ffem full consist -y with an approved



and Indirect effects which say bqg cautqd by the activity and a» .
T5yg.« time orliggff ..-gnovfet in aurcasfij. 3*Tjyr?tffl-~gagnr~-
\PLV foreseeable.-

i r.4 caniereucB report does not Lr.ciude the ittatutory language
from secdon, 7207 (federal Agency Consistency/ of the Rouse bill.
This language provided:

The consistency requirecer.es of ’ecrion 307 o; i;he Coast-
al Zone M*r.3g*tn«al Ac: (18 CS.C. Uoo) shall apoiy co
federal agency aci'vities or federally permitted acivttiw
under title 1 Ol (N€ Marine. Protection. Research, and
Sanctuaries Act of 1272. if the federal activity or permitted
activity affect* land usee, water usee, or ‘natural resources
of the coastal tone.

This eaecdment provided specific clarification that federal
agency activities and federal permits under the Ocean Dumping
Act. iauhidiag ocean dumping site designations, end operation and
maintenance dredging, are subject to the requireare.-,a of section
JT. Tito conferees agreed that this starutorjr erovlawn Is unneces-
sary because the amendments to section dOTtcKl) leave no doubt
that al! federal sgtr.cy activities and all federal penniu are subject
to tha CZMA'j ccnewtency raquirsctenta. The conferees .support
and endorse tha bteFt of the Rouse provision, but agreed that a
statutory "Haring" Ol activities ihoulc be avoided to prevent any
implication. that undated, activities are not covered.

Finally, the conferees are aware of tha argument that be apoti-
cation ot federal consistency co activities under tha Ocean Dumping
Act amounts to,state regulations oi ccean “unping- for purposes of
section LO6»d) Ofthat Act- The conferees rejv -t this irgueenc.

A caw section S07(cx2) is added to the CZMA which authorises
tha President to exempt a specific federal agency activity If the
President determines that the activity is in the paramount interest
of tha United Statu. The provision a based on similar exemption
pro‘dsiou Lnother enyironmanuil statutes, including section 3131s)
of the Clean Water Act, section L12(b/ cf the Clean Air Act. section
4(b) of the Noise Control Act. section 5001 of the Solid Waste Dis-
posal Act, the Medical Waste Tracking Act of 1288. the Safe Drink-
ing Water Act, and section 403 of ire Powerplant and Industrial
Fuel Use Act of 1978. The exemption, authorised us tubeection (cX2)
Is not applicable co a class cf federal agency acriririte but only to a
specific activity.

This «aOffiptlon provision reinforces the confirm' poaition that
no federal agency activities are categorically excluded from the
whnsistsncy provision* of secrion 207. Section 3Q7(cX21 Is th» only
exemption authorised or intended for section'307(<:!(1) activiliae.

Section 620IfcjUXC) clarifies the requirement that each federal
igincv carrying out an acrivicy which affects the coastal ana must
provide a consistency determination to the appropriate state
tgsncy. This determination must be provided at the m b he poai-
ble etme but non later than 90 day* prior to final approval of the
merivity. This new itarutory provision codiflea aa. vesting CZMA
regula_tion (12 CFR 930.34(b)). ]

ection 6208§b) makes technical and conforming changes to the
ederal consistency provision* of KxreiTtu 2Q7(cX3) (A)

other existing



.Sncttor. SAB Management program. development grcr.it

Much of the existing law relating t© "program. development” Ig
inasftrrsfl to section 306 ar repcalo-i. Discretionary program- dt-
velopmeu: assistance Ls suthcricsd fcr fiscal years 199i, 1992. and
i.998. A staw say receive up to 3200.000 La faaeral uaistanc* for
two ijucceaaive years.

Section $206. Administratis grant*

This section amends section 306- of the- CZMA substantially. Since
section 306 jovem™ approval and administration of state manag*.
sect programs, concern has been. exprsaaed thac enactment of
these pnmaioci say create the Implication that wearier programs
suit be reeporgv” pursuant, to the amended jeraan 306. The can*
ferees unequivocally reject this view. These amendments neither
require nor authorise the rsapprovui « state management no
A-nms, and axiftir.s state programs shall remain riSgwia for graau
after eaactseat. To the extent that new rspuirsssnc* have bowa
added, the conference report contains leadline*, sanctions, or in*
ceativM for ccmpilar.cs which are the exclusive mechanises
through which the Secretary is authorised to act.

Section 620" Ruoum management improvement jrcnsj

This section la amended to specifically authorise grants under
this section to restore and enhance shellfish production from puls
licly owned lands.

Section 6208. Coordination and caopercrlan

This sectiea amends the “fedenu ccnaictsr.cy” provisions oi the
CZMA. The conferees' principal objective ia. amencinj this section
(s to overturn the decision of tha Supreme Coun in Sacrewry of tne
Interdr v. California* 4W O'i. 312 ilbad) and to xalt* ciear that
oncer Continental Shelf oil and gas lease sales are subject to :ht
requirements of itctinn SOTfcXI).

The amended prevision egtadli?has * j«nef*iiy aspilcndlc rule of
law that any federal agency activity (regardless of its iocadam is
subject a tne CZMA requirement tor consistency If it will affect
any natural rtsourcss. land uses, or watar usee In the coastal tone.
So federal agency setivifciea arc categorically exempt from this *&
quireaend

Whether a specific, federal agency activity will o* subject to the
consistency requirement is a detenu!naaoa of fhet based oaaa w
sessaent of whether the activity affecrn narural resources, lana
usee. Or. water usee in the coastal tone cf a state with an. approved
management program. This must be decided on a case’y-case basis
by tha federal agency conducting the icmity.

The question of whether a specific fWeral egtacy activity nw?
eject any natural. rasource, land use, dr water uae in the cossttt
mas ia detemiaed by the. federal agency. The conferees Intend tau
determination to include effect* la the coastal sasa which aaarer.
aSSTigsTiiMg oy

Jhrrirf-' <»- A migy** hT T . effects
fy eeu«x»d ifra ecority and occur at tha same tiaae tad
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Alaska
Wilderness P.O. Box 1353
fit? ** Recreation™G Valdez, AK 99686
I A Tourism 'M, Phone: 907-835-4300
Association Fax: 907.835.5679

Susiahvdhb rveneation on|l tourtum for & quAiny mture

To: Chairman Pearce and Frank, Senate Finance Committee members.
From: Nancy R. Lethcoe, President
Date: February 25, 1994

| have reviewed the fiscal note and have the following questions:

1) Changes in the state Coastal Zone Management Program will require reapproval
from the Federal Coastal Zone program. Where are the administrative costs for this in the
fiscal note?

2) Changes in the state Coastal Zone Management program will require all the
communities with coastal zone management plans to work with the state to revise their
plans. Where is the money budgeted to help the local communities revise their plans?
Will the State help the local communities pay for this additional local expense caused by
a state action?

3) Will the bill entail retraining costs for state employees? Will there be printing
costs for the new statute? Will there be new regulations or guidelines implementing this?
Where are these costs indicated on the fiscal note?

4) Mr. Eason indicated that it was unlikely that this bill could be implemented
without some law suits. Where is the fiscal note for this?

5) Testimony has indicated that this bill may lead to an increase in State buybacks.
Where is the fiscal note for this?

As a business organization, AWRTA can appreciate the wishes of the Department of
Natural Resources to have the legislature pass a bill that will decrease litigation costs and
avoid increased unemployment. However, AWRTA believes that this bill may increase
unemployment and litigation costs by giving priority to Alaska's extractive industries —
timber, mining, and oil and gas — at the expense of the tourism industry which is also
based on Alaska's natural resources. We have reached this conclusion after listening to
Mr. Eason's testimony before the Senate Resources and Finance committees. When ques-
tioned about the meaning of the words "direct" and "indirect,” Mr. Eason explained that
the fact that spills will occur is a direct effect, whereas the resource and economic dam-
ages to other industries is an indirect effect. Currently, both direct and indirect effects are
considered when making a written finding. IB?J.j2limits findings to considering only the
direct effects.

Printul on reenk* pxfcf
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AWRTA. P.O. Box 1353, Valdez. AK 99686

This change directly affects the tourism industry. As many of you know, the courts have
ruled that tourism businesses do not have legal standing to recover economic damages
sustained by a spill. Following the 1989 spill, tourism business operating in areas physi-
cally oiled, either went out of business completely, significantly reduced their business,
or relocated to other areas. The economic effects lasted for several years. Businesses in
the spill impacted areas also suffered. For example, in the years following the spill,
Valdez, which was 25 miles from the oiled area, had a 40% decline in cruise ship land-
ings. The summer of 1994 will be the first year that cruise ship landings will have
equaled or exceeded the 1988-1989 level. The loss of cruise ship traffic cost Valdez tour-
ism businesses such as gift shops and restaurants a minimum of 2 million dollars. Ac-
cording to the State Visitor Statistics Program, the total loss of tourism business to Valdez
in 1989 alone was $12 million. Itis, of course, true that the spill caused an economic
boom in other parts of the Valdez economy, but this was at the expense of tourism busi-
nesses. None of these damages are recoverable. Prevention is the tourism industry's only
protection.

Alaska needs a diversified economy. AWRTA supports laws and regulations that promote,
mutually compatible development of all of Alaska's industries, not the exclusive develop-
ment of a few at the expense of others. We support laws that seek informed public input
from all affected businesses and seek to balance the needs of competing industries with-
outjeopardizing either one’s existence. SB 308 does not accomplish this. It limits the
scope so nauowly that legitimate economic concerns of tlie tourism industry will not be
considered. Actual and potential adverse economic impacts on tourism within the site and
adjacent to it should be considered.

AWRTA supports oil development where there are adequate safeguards to protect other
industries. Good government provides those protections. The State's current Coastal Zone
Management Program is working. The courts have not stopped lease sales. They have
only asked the Department of Natural Resources to look at the indirect impacts and to
seek ways of minimizing or mitigating adverse effects on the environment and businesses
dependent upon the environment.

AWRTA strongly opposes this bill. It is not a fair bill. It seeks to advance the profits of
one segment of the state’s economy at the expense of other parts of the business commu-
nity. It is not a bill that is good for Alaska. Alaska needs both a strong, responsible oil
industry and strong, locally owned and operated tourism, including guided sport fishing,
businesses. We ask that you not support this bill.
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P.O. Pox 1353
Valdez. AK 99686
Phone: 907-835-4300
Fax: 907.835.5679
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To: Chairman Pearce and Frank, Senate Finance Committee members.
From: Nancy R. Lethcoe, President
Date: February 25, 1994

I have reviewed the fiscal note and have the following questions:

1) Changes in the state Coastal Zone Management Program will require reapproval
from the Federal Coastal Zone program. Where are the administrative costs for this in the
fiscal note?

2) Changes in the state Coastal Zone Management program will require all the
communities with coastal zone management plans to work with the state to revise their
plans. Where is the money budgeted to help the local communities revise their plans?
Will the State help the local communities pay for this additional local expense caused by
a state action?

3) Will the bill erril retraining costs for state employees? Will there be printing
costs for the new statute? Will there be new regulations or guidelines implementing this?
Where are these costs indicated on the fiscal note?

4) Mr. Eason indicated that it was unlikely that this bill could be implemented
without some law suits. Where is the fiscal note for this?

5) Testimony has indicated that this bill may lead to an increase in State buybacks.
Where is the fiscal note for this?

As a business organization, AWRTA can appreciate the wishes of the Department of
Natural Resources to have the legislature pass a bill that will decrease litigation costs and
avoid increased unemployment. However, AWKTA believes that this bill may increase
unemployment and litigation costs by giving priority to Alaska's extractive industries —
timber, mining, and oil and gas — at the expense of the tourism industry which is also
based on Alaska's natural resources. We have reached this conclusion after listening to
Mr. Eason's testimony before the Senate Resources and Finance committees. When ques-
tioned about the meaning of the words "direct” and "indirect,” Mr. Eason explained that
the fact that spills will occur is a direct effect, whereas the resource and economic dam-
ages to other industries is an indirect effect. Currently, both direct and indirect effects are
considered when making a written finding. SB 308 limits findings to considering only the
direct effects.

Frinttd on A
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AWRTA, P.O. Box 1353, Valdez. AK 99686

This change directly affects the tourism industry. As many of you know, the courts have
ruled that tourism businesses do not have legal standing to recover economic damages
sustained by a spill. Following the 1989 spill, tourism business operating in areas physi-
cally oiled, either went out of business completely, significantly reduced their business,
or relocated to other areas. The economic effects lasted for several years. Businesses in
the spill impacted areas also suffered. For example, in the years following the spill,
Valdez, which was 25 miles from the oiled area, had a 40% decline in cruise ship land-
ings. The summer of 1994 will be the first year that cruise ship landings will have
equaled or exceeded the 1988-1989 level. The loss of cruise ship traffic cost Valdez tour-
ism businesses such as gift shops and restaurants a minimum of 2 million dollars. Ac-
cording to the State Visitor Statistics Program, the total loss of tourism business to Valdez
in 1989 alone was $12 million. It is, of course, true that the spill caused an economic
boom in other parts of the Valdez economy, but this was at the expense of tourism busi-
nesses. None of these damages are recoverable. Prevention is the tourism industry's only
protection.

Alaska needs a diversified economy. AWRTA supports laws and regulations that promote
mutually compatible development of all of Alaska's industries, not the exclusive develop-
ment of a few at the expense of others. We support laws that seek informed public input
from all affected businesses and seek to balance the needs of competing industries with-
out jeopardizing either one’s existence. SB 308 does not accomplish this. It limits the
scope so narrowly that legitimate economic concerns of the tourism industry will not be
considered. Actual and potential adverse economic impacts on tourism within the site and
adjacent to it should be considered.

AWRTA supports oil development where there are adequate safeguards to protect other
industries. Good government provides those protections. The State's current Coastal Zone
Management Program is working. The courts have not stopped lease sales. They have
only asked the Department of Natural Resources to look at the indirect impacts and to
seek ways of minimizing or mitigating adverse effects on the environment and businesses
dependent upon the environment.

AWRTA strongly opposes this bill. It is not a fair bill. It seeks to advance the profits of
one segment of the state’s economy at the expense of other parts of the business commu-
nity. It is not a bill that is good for Alaska. Alaska needs both a strong, responsible oil
industry and strong, locally owned and operated tourism, including guided sport fishing,
businesses. We ask that you not support this bill.
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UNITED CQOK INLET DRIFT ASSOCIATION
P.O. BOX 389 « Kenai, Alaska 99611 -
(907) 203-3600 - Fax (307) 283-33

February 23, 1994 SENT BY TELEFAX

Senator Steve Frank
Senator Drue Pearce
Co-chairs, Senate Finance Committee

UCIDA Position: Strongly Oppose
Dear Senators Frank and Pearce,

United Cook Inlet Drift Association (UCIDA) represents the 585 salnon
drift permit holders in Upper Cook Inlet. Some 350 permit holders are
current members of our association. UCIDA is also active at the state and
federal levels as a member of the Executive Committee of United
Fishermen of Alaska (UFA).

I%StgrBest | n((FjelEnS& furns “public interest findings™ into “industry

B (RE t d | blic policy -
P (N e Sl A
developement WI|| not be addressed at the lease Stage.

I(;']Ssst?tﬁ%%ng zeg \%aggcqj%ylr%es onsible. This il

There are many revisions or amendments that may be proposed to ‘fine
tune” this legislation - (i.e. remove the proposed changes that would have

the scope limited to fish and wildlife SIL_)leues and trﬁ:r habltats within

the lease sale ﬁ? J5:). owever, nothing can “fin
tune” the 9oa “of 1S, Ie |sat|on . 10 turn the” lease sale
prOCESS |n 0 S Mmere pa er transactlon This will take away the
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Senators Frank and Pearce
February 23, 1994
Page 2 of 3

1
ability of local governments and the public to participate In the
development of mitagatlon measures and terms to resolve ‘reasonably
foreseeable effects” at the lease sale stage as is provided for by current
law.

Under. CSSB 308(RES) thg decision to commi 5he ?tate 0
Lmtlat,mg exglo(rj,at on...and to gotennal tiscaLJlablllty for <ouy
acks" "8 vested I~ the state Dureaucracy. onr directors (oil &
gas, timber, mining) will simpiy state that no one may even buy a given
lease and that it is SPECULATIVE to assume that development will occur.
Therefore, at the lease sale stage, even if there are reasonably
foreseeable effects which would result if certain types of development
occur (either fiscal effects, environmental effects or conflicts with
existing users/uses), DNR will not have to address and resolve those
issues in the state's best interest at the lease "stage”. For example, it is
reasonably foreseeable that a fixed production platform In the middle of
the Kenai River or in the intensively used marine waters of the Central
District of Cook Inlet or the Copper River Flats will not be physically
compatible with existing sport, personal use and/or commercial uses.
With this legislation, these obvious conflicts would not be resolved
even if they could be - in the state's best interest at the lease stage and

the state would be subject to future buy backs demands.

DNR'S dFsire to establish multi-phase development pro*ects and
fo re-writs the language for smsgle, phase @ohect? 1S Tiscally
Irresponsible. because once a lease is granted the lessee has ‘a

property Interest.

"The State cannot deprive a lessee of the reasonable use of the
leasehold interest. Ssa ( Cook Inlet Sale 78) _Finding at 126, Appendix D,
Sample Lease at. para. 9(?]. 11 AAC 8% 158. 1 reV?CaUOH O ad lease
or tf\dﬁ eB[lvanon of_ths []easona le uae of a lessee’s .propert¥

ould reault In the State having to pay Just companaation to the

aSEE. Therefore, once It Issues the lease, the State Is under
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tremendous pressure to let the lessee go forward with its exploration and
extraction.”
Superior Court Judge Cranston, Case No. 3KN-93-1174 Cl, pages 4-5

It is clear thx\t by not addressing reasonably foreseeable effects at the
lease stage i;M by retaining full authority to disallow activities which
cannot be made consistent with t&% SACM or which arT Ianer foqu not to
e in the state's best in erest F] | e State
urafrao to. commit the st fe {0 g] g “Just compensaﬂon
the lessee- 1.e. [ull or partial buy backs
UCIDA opposes CSSB 308 (RES) as written because at the lease stage it
does not provide for the resolution of reasonably foreseeable effects, it
deprives local governments and the public of meaningful input, and it is
fiscally irresponsible. We respectfully request that the Senate Finance
Committee not pass out this legislation as written.

Further, should DNR require more staff, we also respectfully suggest that
your committee might urge the legislature to provide more funding so that
the existing lease process can proceed in the state’s "best interest”.

Finally, we respectfully submit that, at a minimum:

1) The existing statutes and regulations dealing with single phase
projects 6hould be left in place. Lease sale receipts could continue to go
to the general fund.

2) An amendment should be crafted that places lease sale receipts
for multiphase projects into escrow accounts. Thi~ would prevent the
state from falling into the federal dilemma associated with the Bristol
Bay leases - i.e. no money for buy backs that can be accessed without
cutting back on other federal programs.

3) An amendment should be crafted that exempts the state from
liability for any costs incurred by the leasee for exploration, design, etc.
after the lease is granted.

4) it is not oluar if the ‘just compensation” referenced by Judge
Cranston above would Include compensation for lost income from a
project that is commercially viable but that the state decir' * is not in
its best interest to allow to proceed. This very serious issue needs to be
researched. If the state could be liable, an amendment needs to be crafted
that exempts the state from such liability.

5) Timber and mining disposals should be removed from all versions
of SB 308.
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6) Since the rules are changing In mid-stream, an amendment should
be crafted that:

a) Exempts oil and gas leases that are currently undergoing
best interest and/or consistency findings, or

b) have been remanded to the state by the courts for further
best interest and/or consistency review.

7) SB 308 as amended and if it passes out of this committee should
be referred to the Senate Judiciary Committee. Issues of “Just
compensation”, potential state liability for buy backs, conformity with
the Federal Coastal Plan, issues of constitutionality, and confusion
concerning how this legislation will mesh with the administration’s
“large block” leasing legislation have already been raised in the very
limited opportunity the public has had to comment,.

UCIDA appreciates this opportunity to comment and would appreciate it If
you would provide ail committee members a copy of our comments.

Theo Matthews
Administrative Assistant

Senators Frank and Pearce
February 23, 1994
Page 4 of 4

OC Governor Hickel UFA
House Resource Committee
House Oil & Gas Committee

Senate Judiciary Committee ADF&G
Senator Little ADEC
Senator Saio Attorney General
Representative Davis Cook Inlet RCAC

Representative Navarre
Representative Phillips
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UNITED COOK INLET DRIFT ASSOCIATION
P.0. Box 389 ¢ Kenai, Alaska 99611 8389
(907) 283-3600 » Fax (307) 283-3306

February 22, 1994 SENT BY TELEFAX

Senator Mike Miller
Senate Resource Committee

SUBJECT: SB 308
UCIDA Position: Strongly Oppose
Dear Senator Miller,

United Cook Inlet Drift Association (UCIDA) represents the 585 salmon
drift permit holders in Upper Cook Inlet. Some 350 permit holders are
current members of our association. UCIDA is also active at the state and
federal levels as a member of the Executive Committee of United
Fishermen of Alaska (UFA).

SB308 turns "public interest findings" Into "industry Interest
findings".

SB308 represents a radjcal change in public policy that affects
all "land™ disposals e oil & gas, "timber and mining.

SB308 is fiscally irresponsible.

There are many revisions or amendments that may be proposed to "fine
tune” this legislation - (i.e. remove the proposed changes that would have
the scope limited to fish and wildlife species and their habitats within
the lease sale area * pg. 4 @ 15-16). However, nothing can "fine tune” the
goal of this legislation, i.e. to turn the lease sale process into a mere
"paper transaction” and thereby taking away power from local
governments and the public and giving it to the state bureaucracy.



Senator Miller
February 22, 1994
Page 2 of 3

DNR directors (oil & gas, timber, mining) will simply state that no one
may even buy a given lease, it is SPECULATIVE to assume that
development will occur. Therefore, at the lease sale stage, even if there
are reasonably foreseeable effects if development occurs (either fiscal
effects or environmental effects or conflicts with existing users/uses),
DNR will not have to address”™and resolve those issues in the state’s best
interest at the finding "stage".

DNR’s desire to establish multi-phase development projects is fiscally
irresponsible because once a lease is granted the lessee has a property
interest. "The State cannot deprive a lessee of the reasonable use of the
leasehold interest. Finding at 126, Appendix D, Sample Lease at para.
9(f), 11 AAC 83.158. The revocation of a lease or the deprivation of the
reasonable use of a lessee's property, would result in the State having to
pay just compensation to the lessee. Therefore, once it issues the lease,
the State is under tremendous pressure to let the lessee go forward with
its exploration and extraction.” (Superior Court Judge Cranston, Case No.
3KN-93-1174 CIl, pages 4-5)

In conclusion, UCIDA opposes SB308 because it does not provide for the
resolution of reasonably foreseeable effects at the lease stage, it
deprives local governments and the public of meaningful input, and it is
fiscally irresponsible. We respectfully request that the Senate Resource
Committee not pass out this legislation. Further, should DNR require more
staff, we also respectfully suggest that your committee might urge the
legislature to provide more funding so that the existing lease process
proceed in the public’s "best Interest".

We would appreciate it if you would provide all committee members a
copy of our comments.

Sinraraiu

Theo Matthews
Administrative Assistant



Senator Miller
February 22, 1994
Page 3 of 3

OC  Governor Hickel
House Resource Committee
Senator Little
Senator Salo
Representative Davis
Representative Navarre"
Representative Phillips

UFA

ADF&G

ADEC

Attorney General
Cook Inlet RCAC



UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 « Kenai, Alaska 99611 * 0389
J (907) 283-3600 « FAX (907) 283-3306

February 23, 1994 SENT BY TELEFAX

Senator Steve Frank
Senator Drue Poarce
Co-chairs, Senate Finance Committee

SUBJECT; CSSB 308 (RES)
UCIDA Position; Strongly Oppose
Dear Senators Frank and Pearce,

United Cook Inlet Drift Association (UCIDA) represents the 585 salmon
drift permit holders in Upper Cook Inlet. Some 350 permit holders are
current members of our association. UCIDA is also active at the state and
federal levels as a member of the Executive Committee of United
Fishermen of Alaska (UFA).

CSSB 308 (RES) turns “public interest findings™ into “industry
Interest findings”.

CSSB (RES) 38 represents a radical change in public policy -
even reasonably foreseeable effects of certain types o
developement will not be addressed at the lease Stage.

CSSB308 (RES) is fiscally irresponsible. This bill
institutionglizeg lease “b)ﬁy bagks”

There are many revisions or amendments that may be proposed to "fine
tune” this legislation < (i.e. remove the proposed changes that would have
the scope limited to fish and wildlife species and their habitats within
the Iﬁase sale area ¢ pg. 4 @, 15-16). | OWGVGr, nOthmg can “flne
tuna" tha 9oal of tph|s“ legislation, L.e. to turn the” lease sale
process Info a mere “paper transaction”. this will take away the



Senators Frank and Pearce
February 23, 1994
Page 2 of 3

ability of local governments and the public to participate in the
development of mitagation measures and terms to resolve 'reasonably

foreseeable effects” at the le$se sale stage a9 is provided for by current
law.

Under. CSSB 308§RES) the decision tg comml‘ the state 10
|n|t|at|ng? exploration” and to gotenhal fisca ||ab|T|ty for “buy
packs” 1 vested in the state bureaucracy. bonr directors (oil &
gas, timber, mining) will simply state that no one may even buy a given
lease and that it is SPECULATIVE to assume that development will occur.
Therefore, at the lease sale stage, even if there are reasonably
foreseeable effects which would result if certain types of development
occur (either fiscal effects, environmental effects or conflicts with
existing users/uses), DNR will not have to address and resolve those
issues in the state's best Interest at the lease 'stage". For example, It is
reasonably foreseeable that a fixed production platform in the middle of
the Kenai River or in the intensively used marine waters of the Central
District of Cook Inlet or the Copper River Flats will not be physically
compatible with existing sport, personal use and/or commercial uses.
With this legislation, these obvious conflicts would not be resolved

even if they could be - in the state's best interest at the lease stage and
the state would be subject to future buy backs demands.

DNR’s dealre to establish multi-phase development pro;fects and
to re-wrife the language for single. phase prohect? IS Tiscally

Irresponsibje because once a lease ie granted the lessee has ‘a

property interest;

"The State cannot deprive a lessee of the reasonable use of the
leasehold interest. SAjGL ( Cook Inlet Sale 78) Finding at 126, Appendix D,
Sample Lease at. para. 9(f), 11 AAC 83.158. INe revocation of a lease
of tpe demlvano of the Eeasonable use .of a lessee's ,gropert)(
would result in the State having to pay just compensation to the

€SSEE. Therefore, once it issues the lease, ,/I€ State is under



tremendous pressure to let the lessee go forward with its exploration and
extraction."

Superior Court Judge Cranston, Case No. 3KN-93-1174 CI, pages 4-5

It is clear that by not addressing reasonably foreseeable effects at the
lease stage and by retaining full authority to disallow activities which
cannot be made consistent with the ACMP_or which are later found not to

be in the state’s best interest, CSSB %(RES) W||| a”OW the State
buracracy to, commit the state to making “just compensation” to
the leasee- 1.e. full or partial buy hacks.

UCIDA opposes CSSB 308 (RES) a9 written because at the lease stage it
does not provide for the reSO|Ut|0n of reasonably foreseeable effects, it
deprives local governments and the public of meaningful input, and it is
fiscaily irresponsible. We respectfully request that the Senate Finance
Committee not pass out this legislation as written.

Further, should DNR require more staff, we also respectfully suggest that
your committee might urge the legislature to provide more funding so that
the existing lease process can proceed in the state’s "best interest".

Finally, we respectfully submit that, at a minimum:

1) The existing statutes and regulations dealing with single phase
projects should bo left in place. Lease sale receipts could continue to go
to the general fund.

2) An amendment should be crafted that places lease sale receipts
for multiphase projects into escrow accounts. This would prevent the
state from falling into the federal dilemma associated with the Bristol
Bay laases ¢ i.e. no money for buy backs that can be accessed without
cutting back on other federal programs.

3) An amendment should be crafted that exempts the state from
liability for any costs incurred by the leasee for exploration, design, etc.
after the lease is granted.

4) It is not clear if the "just compensation” referenced by Judge
Cranston above would include compensation for lost income from a
project that is commercially viable but that the state decides is not in
its best interest to allow to proceed. This very serious issue needs to be
researched. If the state could be liable, an amendment needs to be crafted
that exempts the state from such liability.

5) Timber and mining disposals should be removed from all versions
of SB 308.



6) Since the rules are changing in mid-stream, an amendment should
be crafted that:
a) Exempts oil and gas leases that are currently undergoing
best interest and/or consistency findings, or

b) have been remanded to the state by the courts for further
best interest and/or consistency review.

7) SB 308 as amended and if it passes out of this committee should
be referred to the Senate Judiciary Committee. Issues of "just
compensation”, potential state liability for buy backs, conformity with
the Federal Coastal Plan, issues of constitutionality, and confusion
concerning how this legislation will mesh with the administration's
"large block” leasing legislation have already been raised in the very
limited opportunity the public has had to comment.

UCIDA appreciates this opportunity to comment and would appreciate it if
you would provide all committee members a copy of our comments.

Sincerely,

Theo Matthews
Administrative Assistant

Senators Frank and Pearce
February 23, 1994
Page 4 of 4

oC Governor Hickel UFA
House Resource Committee
House Oil & Gas Committee

Senate Judiciary Committee ADF&G
Senator Little ADEC
Senator Salo Attorney General
Representative Davis Cook Inlet RCAC

Representative Navarre
Representative Phillips



UNITED COOK INLET DRIFT ASSOCIATION

P.O. Box 389 « Kenai, Alaska 99611 - 0389
(907) 283-3600  FAX (907) 283-3306

February 24, 1994 SENT BY TELEFAX

Senator Jalmar Kerttula
Senate Finance Committee

SUBJECT: CSSB 308 (RES)

Dear Senator Kerttula,

This morning | testified In behalf of United Cook Inlet Drift Association
(UCIDA) to the Senate Finance Committee in opposition to CSSB 308 (RES).
You asked me why UCIDA oppossed Lease Sale 78 and | replied that in fact
UCIDA had never oppossed the lease sale and went on to explain the
position we had taken. You then requested that | send you a written
version of my comments. Fortunately the testimony was being taped and |
have transcribed my comments which follow:

Question bv Senator Kerttula: | have a question that is tangential to the
testimony which covers the legislation proposed before us. What were the
specifics? Why did the drift net association oppose the lease sale? Just
ABC.

My response: Madam Chairman, Mr. Kerttula. The drift association did not
oppose the lease sale. We asked for a mitagation term to be put into the
sale document that said permanent production platforms would not be
allowed in front of the tanker docks or in the intensively u9ed waters
south of Kasilof. We haa no objections to directional drilling (from shore),
capping a well and piping it to shore, We did not object to the lease (sale)
and we had concerns on some .... about 25% of the tracts in the lease
(sale).

We very much appreciate your willingness to take the time to address the
serious public policy issues raised by the introduction of SB 308. As



supplemental information | have taken the liberty to include the following:
1) UCIDA request for reconsideration of Final Finding Nov.8, 1993.

2) Letter to UCIDA from ADF&G apologizing for its "oversight” in not
addressing '"conflicts with commercial fishing activities In our comments
on Lease Sale 78", Nov. 2, 1994.

3) Letter to DO&G from the Capt. of the Port, Western Alaska
expressing his concern that With respect to TRACTS 20 & 21 " in addition
to our navigational concerns, development of these tracts would increase
the potential for significant pollution incidents resulting from
vessel/platform alllsions ™(collisions). Nov. 22,1993.

4) A map of the Lease Sale tracts.
Once again we appreciate your interest. If you feel it is appropriate,

please feel free to share our comments and documents with the other
members of the Finance Committee.

Sincerely,

Theo Matthews
Administrative Assistant
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 « Kenai, Alaska 99611 - 0389
(907) 283-3600 * FAX (907) 283-3306

November 8, 1993 SENT BY TELEFAX

HARD COPY TO FOLLOW
Mr. James Eason

Director, Div. Oil & Gas, DNR"
P.O. Box 107034
Anchorage, AK 99510-0734

SUBJECT: Request for reconsideration of Final Finding. Oil & Gas Lease
Sale 78, Cook Inlet

Dear Mr. Eason,

United Cook Inlet Drift Association (UCIDA) represents the 585 salmon
drift permit holders in Upper Cook Inlet. Some 350 permit holders are
current members of our association. UCIDA is also active at the state and
federal levels as a member of the Executive Committee of United
Fishermen of Alaska (UFA). UCIDA would like to request that Div. Oil &
Gas (DO&G) reconsider its Final Finding for Oil and Gas Lease Sale 78 and:

Delete the marine portions of Tracts 20 and 21 and the marine portions of
all tracts south of the Kasilof River OR insert a stipulation that the
marine portions of these tracts must be accessed by directional drilling
from shore. UCIDA would like to cite both AS.38.05.035 and

6AAC 80.130(c)(1):

AS.38.05.035(f) stipulates that "if the director determines in a written
find~g that the purchase of a lease of the land would interfere with
public use by residents of the area, the director may condition the
purchase or lease to mitigate the adverse effects on the public use or
may reject the application for the preference right".

6AAC 80.130 stipulates "offshore areas must be managed as a
fisheries conservation zone so as to maintain and enhance the state's
sport, commercial and subsistence fishery,"



Mr. James Eason
November 8,1993
Page 2 of 5

Based on the above statute and regulation, and other considerations, UCIDA
feels that the Final Finding is deficient and should be reconsidered
because it does not "make available to the public a written finding that
sets out the facts and applicable law upon which the determination that
the sale, iease, or other disposal will best serve the interests of the state
was based™ as required by AS 38.05.035(e).

UCIDA submits the following new or additional information for your
consideration:

1) At its Nov. 2, 1993 regular meeting, the Kenai Peninsula Borough
Assembly passed a motion bya supra majority requesting DO&G to
reconsider its Final Finding and delete all remaining tracts south of the
Kasilof River. Although Mayor Gilman vetoed the action based on his
perception of a flawed public process, DO&G should be aware that the
request for reconsideration was made by six of the nine Assembly
members. (Please see enclosed Peninsula Clarion article, Nov. 5, 1993).

2) The comments submitted by ADF&G failed to cite the intense public use
in the tracts south of the Kasilof River. No written analysis of a best
interest finding is made to justify a finding of We9t interest” in light
of this intense public use. (Please see enclosed letter to UCIDA from
ADF&G, Nov. 2, 1993).

3) With respect to Tracts 20 and 21, no analysis of use by the commercial
drift and setnet fleets is given and no mention of conflicts with oil and
gas tanker traffic in the area is made.

4) The Final Finding ignores the additional risks associatedwith "near
shore” '9ases in Cook Inlet.

While the Final Finding notes many possible adverse impacts to fish
(e.g. Final Finding, p.43), DO&G states that "with the Mitigation
Measures required herein and with the many controls which are imposed
on plans of operations, the likelihood of significant adverse impacts on
fish and their habitats is considered to be minimal”. (Final Finding.



Mr. James Eason
November 8, 1993
Page 3 of 5

p.43). DO&G also notes that Stipulation 2 advises the lessees of the
requirement of an oil discharge contingency plan.

UCIDA feels that neither of these adequately meet the "best interest"
standard for these near shore leases for the following reasons:

A)

B)

C)

Much of these tracts lie inside the 10 fathom line and thus fall into
a Zone 3 designation where the use of dispersants is generally not
recommended. No analysis is found in the Final Finding.

Burning of oil in these near shore areas would present a health risk
to the area's population which is generally located along the
coastline. No analysis is found in the Final Finding.

Mechanical clean-up would be problematic, if not impossible, for a
spill which occurred during the period of time when the set nets
were in the water. No analysis is found in the Final Finding.

An oil spill inside the east rip during the flood tide or with on-shore
wind conditions can be expected to move rapidly on-shore. It is
doubtful if any response would be timely.

Our experience with both the Glacier Bay and Exxon Valdez spills has
taught us that the rips of Cook Inlet collect and hold oil in much the
same manner that they collect and hold debris. The near shore tidal
flow is NOT parallel to the beach. Rather, the flow is generally
north and east on the flood and south and west on the ebb. Spills
originating inside the rip under the conditions noted above, can be
ﬁFaﬁ’Ed to move rapidly on-shore. No analysis is found in the Final

The only clean-up organization that could possibly respond in a
relatively short time frame to a near shore spill is CISPRI.
Membership in CISPRI is not required by any state or federal
regulation. Further, liability concerns continue to cause delays in
response by CISPRI even after the passage of HB 140 which limited
their liability to acts of "gross negligence”. (See the results of the



Mr. James Eason
November 8, 1993
Page 4 of 5

recent USCG spill drill in Anchorage ¢ contact: Capt. Miller, USCG,
Anchorage. - where the simulated response was delayed due to a
"lack of contract.”). UCIDA feeis that the concerns expressed in the
Final Finding over effective response and clean-up (p. 58) are very
valid in general and In the near shore spill scenario in particular. No

analysis of delayed”™response times due to contract disputes is given
in the Final Finding:

5) The analysis ofthe Nikiski and Drift River offshore facilities is
superficial and, in the case of Drift River, misleading.

No mention is made of the difficult docking procedures at Nikiski, the
lack of escort vessels, and the fact that the Drift River dock is built

15° to the current. (See Report on Safety of Navigation and Oil Spill
Contingency Plans. Capt.J.T. Dixon, Feb. 1992)

The Drift River offshore facility's safety record is noted as “generally
good” (p. 56) and past small spills are noted. DO&G further cites the
Alaska Oil Spill Commission as stating "while contingency plans and
oil spill recovery equipment have failed for large oil spills, the vast
majority of oil spills are small spills. For these more frequent aill
spills, contingency plans and oil spill cleanup equipment have the
capacity to perform satisfactorily.” (Finding, p. 58)

The Dec. 1990 spill at Drift River is correctlyreported at
approximately 630 gal. (Finding, p. 56). However, the Final Finding does
not report that the oil pumps were not operating when the oil lines
broke free. Had the pumps been operational, a large spill would
probably have resulted and no cleanup would have been likely.

Finally, tha Final Finding has no analysis of the impacts cf small spills
on the drivt fleet. The quantity of oil from with the Glacier Bay or
Exxon Valdez oil spills that was found in Cook Inlet would be
considered "small' by most standards. However, the drift fleet saw
major disruptions to its fishery in the case of the Glacier Bav spill and
a total closure as a result of the Exxon Valdez spill.



Mr. James Eason
November 8, 1993
Page 5 of 5

In conclusion, baaed on the information above, UCIDA requests the Div. of
Oil & Gas reconsider its Final Finding for Lease Sale 78 and delete the
marina portions of tracts 20 and 21 and the marina portions of the
remaining tracts south of the Kasilof River.

Theo Matthews
Administrative Assistant

CC. Governor Walter Hickel
Charlie Cole, Attorney General
Commissioner Carl Rosier, ADF&G
Commissioner Harry Noah, DNR
Senator Suzanne Little
Senator Judy Salo
Representative Gary Davis
Representative Mike Navarre
Representative Gail Phillips
Mayor Don Gilman
Mrs. Betty Glick, KPB Assembly Pres.
Kenai Peninsula Fisherman's Assoc.
UFA
Trustees for Alaska
Green Peace
Kachemak Bay Conservation Society



WALTER LHICKEL GOVERNOR

DEPARTMENT OF FISH AND GAME TS RSTEERRY R0 i 150
BONE (007 3udpl
HABITAT AND RESTORATION DIVISION FAX(QWS%J-

November 2, 1993

Mr. Theo Matthews
Administrative Assistant
United Cook inlet Drift Aeen.
Post Office Box 389 n
Kenai, Alaska 99611-0389

Dear Mr. Matthews:

You aaked the Alaska Department of Fish and Game (ADF&G) to explain
why we did not address conflicts with commercial fishing activities
in our comments on Lease Sale 78. The simple answer is that it was
an oversight. The Habitat and Restoration Division was not aware
that a large percentage of commercial drift netting has been
restricted to a fairly narrow three-mile corridor on the east side
of the inlet. This was an internal communication problem and |
take full responsibility for it. If we would have been av/are of
this at the time we were writing our comments, we would have asked
the Alaska Department of Natural Resources for surface entry
restrictions for oil and gas development within this comparatively
restricted area and/or seasonal restrictions on exploration
activities to avoid conflicts with commercial fishing activities.

At this point the ADF& will attempt to deal with potential
conflicts during the development and review of plans of operation
if there is interest in exploring or developing this area as the
result of Lease Sale 78. We will make every effort to assure that
any project plans are consistent with 6 AAC 80.130(c)(1), which
states that offshore areas must be managed as a fisheries
conservation zone.

Sincerely,

isky

Regional Supervisor
Region 11
Habitat and Restoration Division
cc: F. Rue

C. Slater

D. McKay

K. Tarbox

K. Florey



Caprain of the Fort 510 L Street

U.S. Coast Guard Suite 100
Marine Safety Office Anchorage, AK
99501-1946
16705/DNR

22 November 1993

Director, Division of Oil & Gas
Alaska Department of Natural Resources
P.O. Box 107034

Anchorage, Alaska 99510-;0734

Dear Mr. Eason;

I have reviewed the proposed final tract map offerings on
Oil and Gae lease sale 78 for Cook Inlet, Alaska. | have concerns
with the potential congestion that may develop in tracts 20 and
21 restricting the safe navigation of large vessels. Both areas
are transitted by tank vessels and barges approaching the Nikiski
W aterfront Facilities. These include oil (Crude and Product),
LNG, Anhydrous Ammonia, and Bulk Urea vessels.

As you are well aware, the area is marked with shoals
further constraining the manueverability of most large vessels.
Any additional obstructions would only add to this already
congested area, in addition to our navigational concerns,
development of these tracts would increase the potential for
significant pollution incidents resulting from vessel/platform
allisions.

I would request that you take these issues under careful

consideration prior to any lease sales in tracts 20 and 21. |If
you would like to discuss these concerns further please contact
me at 271-5700. | appreciate your review of our concerns.

Max R. Miller Jr.

Captain, U.S. Coast Guard
Captain of the Port
Western Alaska
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UNITED COOK INLET DRIFT ASSOCIATION

P.O. Box 389 « Kenai, Alaska 99611 « 0389
(907) 283-3600 « FAX (907) 283-33J6

~ Thao Matthews Testimonx/]
Senate Finance Committee -SB 308 March 21994

Good morning Mr. Chairman, members of the Committee. My name is Theo

Matthews. | am speaking today as Administrative Assistant of the United
Cook Inlet Drift Association (UCIDA). We represent the commercial drift
fisherman in Cook Inlet. | am also on the UFA Habitat Committee and

Executive Committee of UFA.
UCIDA oppoaea CS for SB 3B

We have submitted written comments on this bill, which | hope you have in
Jfour packet so | won’t go too far Into them. But | do want to stress that
what is being overlooked  is the heart and core of this bill. What every

Ie,?|slator mutt  consider It whtn Your constituents’ eommsnts
will bs rslsvsnt to ths decisions thal onr makes

As stated by DNR, this bill allows for public comment and it requires a
response by DNR to those comments. However, by allowing directors the
discretion to limit the scope of best interest and consistency findings -

please see Sec.l geg{l)(()) and Sec. 3 (a)(1) -« to discrete phases of a
project, YOUr CONStIfUeNts comments and concerns will often it

not always bs Irrelevant to to decision to initiate s disposal of
ths staté’s resources.

This initial disposal has been noted by the courts to confer a property
right to the lessee. This will commit the state to buy backs if it later
decides that the disposal is not in the state's best interest or if the state
later imposes restrictions that deprive a lessee of the reasonable use of
the leasehold Interest ( please 9ee Qrdar on Motion to Stay. Lease Sale /8,
p.4-5). As noted by Judge Cranston, "once it issues the lease, the State is
under tremendous pressure to let the lessee go forward with its
exploration and extraction.” ( id., p.5)

In addition, the public will be required to follow a series of partial



findings in the hope that at some point its concerns will finally be
relevant to a particular phase of a project. Finally, it should also be noted
that whereas the public can address concerns that are generally applicable
to a set of similarily situated tracts at the lease stage, afterwards the
public must address the same issues '"tract by tract”. The additional time
commitment and costs to the public only complicates the public process
and generally will bias the process against the public's interests.

So the Issue IS - when ar our consUtuenti comments om? 0
be relevant?  Under th|s |s|at|on they will not be relévan
the leeue ot whether or not lease Is raeued by the state
bureaucracy.

| would like to briefly address Mr. Eason's letter that he submitted to the
Finance Committee on Feb. 28, 1994 and to which he addressed some
comments this morning. On the last page, the letter states that “against
the backdrop of 35 years of compatible usage, the Superior Court chose to
accept allegations of conflicts, (0 disregard the facts and to adopt those
purely speculative conflicts as a basis for enjoining Sale 78”. To support
his assertions Mr. Eason cites as "facts” that there are four tracts under
iease in the area_and that four exploratory wells have been drilled in those
offshore tracts. 1NeSe facte are_not contested, but theY simply
are not germane to the Issual There have been no conilicts T tve
past because there are no platforms in thaae areas.

We have never opposed leasing , per say, in Cook Inlet even in the infamous
corridor areas cited by Mr. Eason. What we have said - and what the
Superior Court found in DNR’s Finding on Sale 78 - is that a permanent
production platform will present conflicts. And we asked for a mitigation
measure that made it known to the lessee that they would not be able to
put a permanent platform in certain areas.

As | mentioned in our written comments dated Feb. 23, 1994, there are
many amendments that could be made but nothing will resolve the issue of
your constituents' comments being irrelevant to the initial decision to
dispose of the state's resources . But | will offer a few amendments just
to show some problems.

On page 2 at line 3, "and subjeot to the director’s discretion”, should be
deleted. It is astounding to me that the Commissioner has authority but it
is at the discretion of the Director.



At line 9, DNR has said consistently that they don't want to have to
speculate too tar. And we generally agree with that. E.jt the words, "May
address only” means that they don't even have to address all reasonable
foreseeable affects, just the ones they choose. It should read, "Shall
address reasonably foreseeable".

Down in paragraph “C", line 23, we sort of agree that there may be
instances where you should phase a project because some facts simply can
not be known or foreseen ahead of time. However, you need to look at all
known facts prior to making that phasing decision. In other words, take
care of what you can reasonably foresee at the lease stage. Then make a
finding that, given all known facts and what can be reasonably foreseen,
the project is probably in the state's best interest and that it will be
necessary to phase parts of the project.

This legislation as written, simply gives the Department the discretion
to decide to phase, to lock out even the known and relevant facts like it
attempted to do in Sale 78 in Cook Inlet. If the state decides to phase it
should make a preliminary best interest finding, a probable best Interest
finding, discuss all the things and resolve all the things that are known,
and then start down the phased road.

On page 3, line 10 it says, "before a public hearing,if held". Well, we
would submit that it is best for your constituents to always have a public
hearing. We applaud the current practice of DNR to issue preliminary be”
interest findings. This allows the the public to comment and for DNR to
refine those findings. But there is no regulation requiring a preliminary
finding. So we would like to see, and as | say, DNR has been doing this and
we applaud it, additional language that requires a preliminary finding,
that requires a public hearing In the area, and the deletion of the language,
"before a public hearing, if held".

On page 4, here again we see a long list of things that look reasonable to
consider. But at lines 13 and 14 it talks about things that are within the
scope of the administrative review established by the Director. So this
long list of things won't necessarily be consideredifit is not within the
scope of the phase at the discretion of the Director. At linel5, "or"
should be changed to "and" or some other wording found to make it clear
that the isuues found under B(iHxi) will always be considered.

On page 4 at lines 21, "within the lease sale area" should be changed back



to what it is now, "in the area". It just simply is nonsense to think that
you only have to look at a specific 3ale tracts and not the land or water
next to them. There is a "reasonable" limit as to how far you should be
required to go down the road. However, | think that when you say, "in the
area", what that really means is what is reasonably foreseeable. If you
put a massive mine at the head waters of the Yukon River, for example, it
is certainly reasonably foreseeable that you could have affects hundreds
of miles downstream. So that should be considered "in the area”.

Section 3 on page 5, we feel should be deleted altogether. The consistency
review process, as mentioned” the gentleman from the Mat-Su Borough
Development District in opposing this legislation, can cut both ways -« i.e.
pro- or anti- development. When you give this much discretion to the
Department and any number of directors across the state you are going to
have more problems than you have under the current language.

I would like to point out how the public's comments, your constituents’
comments, are not goinq to be relevant to consistency determinations
under this legislation. Section 3 allows the state agency making the
review to conduct a consistency review for a particular phi-e of a
project. As with best interest findings, once again comments, even
comments about reasonably foreseeable issues, will not be germane if
they do not address the relevant "phase" of a project. You sue the same
problem at line 15, page 6.

Thank you Mr. Chairman. | would suggest that if DNR really wants to work
on 'clarification” language, commercial fishermen and it sounds like the

coastal communities are willing to help. But this kind of massive stroke

to iock out the public at the leasing stage is not acceptable and no amount
of clarification can resolve this fundamental flaw with this legislation..

Thank you.

Sincerely,

Theo Matthews
Administrative Assistant
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 « Kenai, Alaska 99611 - 0389
(907) 283-3600 « FAX (907) 283-3308

March 10, 1994
Sent by telefax

Representative Bill Williams,
Chairman House Resources Committee
State Capitol, Room #128

Juneau, AK. 99801-1182

Dear Representative Williams,

On February 28, 1994, | was fortunate enough to have an opportunity to
testify orally on HB 474 before the House Special Committee on Oil &
Ga9. That testimony was transcribed and submitted to your committee on
March 4. | have since taken the opportunity to clarify my remarks and add
some additional comments.

| would appreciate it if copies of my revised testimony could be
distributed to each of the Committee members. Thank you for your
consideration.

Theo Matthews
Administrative Assistant



UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389aKenai, Alaska 99611 - 0369
(907) 283-3600 » FAX (907) 283-3306

heo Matthewst Februarey 28194 Testimony on HBA74
To Tha House oir & Gas Committee

Thank you Mr. Chairman. My name is Theo Matthews. | am speaking tonight
as the Administrative Assistant of United Cook Inlet Drift Association
(UCIDA), | am also a member of UFA and serve on the UFA Habitat and
Executive Committees.

BOth UClDA and UFA OppOSe HB474 | was encouraged by the

comments from AOGA tonight where it was stated that they 9imply did not
feel that DNR should have to engage in endless speculation. | don't think
anyone has argued against the fact that there should be some certainty in
the scope of things that need to be considered - this is only fair to the
courts and to DNR. One should not have to speculate out to the ends of the
earth. However, that is not the driving force behind this legislation
which, as written, would allow ‘directors” the discretion to deem most if
not all public comments and concerns “speculative” in best interest and
consistency findings at the initial disposal phase of any project.

The driving forc8 behind this legislation is found on page 2, lines 24-27.
The issue here is phasing and be9t Interest findings, and what that does to
the relevancy of public comment and to the public and state coffers. The
attempt to limit what is relevant to a DNR decision to grant a property
right to a leasee at the leasing stage is not acceptable. This legislation
will not even permit DNR to consider the most nonspeculative of issues
that can be seen down the road. The same thing is found in the section
dealing with consistency findings, section 46 on page 5. Again, at its
discretion, DNR may limit consistency review to a particular stage. The
problem with this bill is DNR's ability to limit the scope of best interest
findings and consistency reviews e« this is bad public policy.

There was nothing speculative about the issues we raised in Cook Inlet
with respect to Lease Sale 78. We made it very clear that a stationary
production platform in certain waters in Cook Inlet would be totally
incompatible with existing uses when considering physical and safety
conflicts. We made this claim with respect to two areas of Cook Inlet



included in Lease Sale 78:

1) Tracts 20 and 21 which are located in front of the oil tanker
docks in North Kenai. It Is pretty obvious you don't want a
stationary platform there.

2) We also made this claim with respect to the near shore waters
south of Kasilof.

There is nothing speculative about the conflict that would be created by
locating platforms in either of these areas.

UCIDA requested that DNR include a mitigation measure in the Lease that

was fa«r to the lessee and the public. The suggested mitigation measure
would nave advised the lessee interested in purchasing leases in these
particular marine waters >t permanent production platforms would not
be allowed. UCIDA alsc suggested that other kinds of access would have
been acceptable. These included directional drilling, tapping a well and
piping it to shore.We did not oppose the lease sale itself. There were
many other tracts in northern waters, along the west side of Cook Inlet
and onshore where no additional mitagation measures were proposed.

DNR’s reeponee wee that we were asking them to engage |In
speculation by <considering the <conflict# that would arise If a
permanent production platform were to be put In theee areas. We
found this comment less than genuine after 35 years of offshore
platforms being the only production method wused in the marine
waters of Cook Inlet!

The public, in every possible forum, let DNR know that there were
conflicts. Different elements of the public had different concerns. *or
example:

- there were many land owners who stated they had not been
notified and did not want drilling on their property. DNR stated the*, by
law, a bond would have to be posted if an agreement could not be reached
with a land owner but that drilling could, nevertheless, occur. DNR also
stated that the bond would not cover a neighbor's damages.

- Cook Inlet Regional Citizen's Advisory Council opposed the entire
sale, ail tracts in marine waters and onshore because no environmental
monitoring program has been established in Cook Inlet.

- The Kenai Peninsula Borough Assembly opposed all tracts, land and
marine, south of Kasilof.

- Commercial fishermen opposed only the marine portions of tracts
that were located in front of the tanker docks and south of Kasilof. As you

2 of 2



can see, there were many oifferent elements nf the public that nad varied
concerns. But commercial fishermen did not oppose this sale.

| would like to_conclude, Mr. Chairman, by noting that the COUIt [N the
Lease Sale 78 case wes Not arhitrary and did ot engage In far
Ung Sp@CUlanon. The court noted DNR’s own Finding where the
fisheries were identified and it was stated that exploration and
development of the sale area could adversely affect human use9 of the
area and its resources if access to hunting, fishing, or trapoing were
restricted by industry's operations occurring at the same time and place
as harvest activities. Those”were DNR's own findings. Judge Cranston
concluded that DNR's failure to address and resolve specific conflicts as
to proposed us9 imperilled the consistency findings. That is exactly what
we toid DNR throughout the public hearings. Ve exposed our conviction
that conflicts would definitely arise if platforms were placed in certain
tracts. We need to resolve these issues at the lease stage aM in the

state's best interest.
Thank you Mr. Chairman.
Sm~erely,

Theo Matthews
Administrative Assistant

3 0f2



UNITED COOK INLET DRIFT ASSOCIATION
P.0. Box 389 ¢ kenai, Alaska 99611 - 0389
(907) 283-3600 » Fax (607) 283-3306

March 4, 1994

Representative Bill Williams,
Chairman House Resources Committee
State Capitol, Room #128

*Juneau, AK. 99801-1182

Dear Representative Williams,

On February 28, 1994, | was fortunate enough to have an ipportunity to
testify on HB 474 before the House Special Committee on Oil & Gas. That
testimony has been transcribed and | respectfully submit the enclosed
written copy.

| would appreciate it if copies of my testimony could be distributed to
each of the Committee members as possible. Thank you for your
consideration.

Sincerely,

Theo Matthews
Administrative Assistant
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UNITED COOK INLET DRIFT ASSOCIATION

P,0. Box 389 ¢ Kenai, Alaska 99611 - 0389
(907) 283-3600 « FAX (907) 283-3306

Thao Matthews Februarey 281994 Testimony On HB474
To The House Oll & Gas Committée

Thank you Mr Chairman. My name is Theo Matthews. | am peaking tonight
as the Administrative Assistant of United Cook Inlet D'.ift Association
(UCIDA). | am also a member of UFA and serve on the UFA Habitat and
Executive Committees.

Both UCIDA and UFA oppose HB474. | was encouraged by the comments
from AOGA tonight. | don’t think anyone has argued that it is not fair to
the courts and to DNR, There should be some certainty in the scope of
things that need to be considered. One should not have to speculate out to
the ends of the earth. However, that is not the driving force behind this
legislation.

The driving force behind this legislation is found on page 2, lines 24-27.
The issue here is phasing, and what that does to the public and the state’s
coffers. The attempt to limit what is relevant to a DNR decision at the
leasing stage is just the lease process. This legislation will not even
permit DNR to consider the most nonspeculative of issues down the road.
The same thing is found in the consistency findings, section 46 on page 5.
Again, at its discretion, DNR may limit consistency review to a particular
stage. The problem with this bill is DNR’s ability to limit the consistency
review and that is also why it is bad public policy.

There was nothing nonspeculative about our issues in Cook Inlet. We made
it very clear that a stationary production platform in certain waters in
Cook Inlet was totally incompatible with existing uses when considering
physical and safety conflicts. We made this claim with two Cook Inlet
areas included in Lease Sale 78:
1) The tracts in front of the oil tanker docks in North Kenai. It is
pretty obvious you don’t want a stationary platform there.
2) We also made this claim with respect to the near shore waters
south of Kasilof.
There is nothing speculative about the conflict that would be created by
locating platforms in either of these areas.

1 of 2



DNR’s response to UCIDA's concerns was they didn't even know for sure if
a platform would be located in those areas. UCIDA requested DNR include
a mitigation measure In the Lease that was fair to the lessee. The
suggested mitigation measure would have advised the lessee interested in
purchasing the lease that platforms would not be allowed in those
particular marine tracts. UCIDA also suggested other kinds of access
that would have been acceptable. These included directional drilling,
tapping a well, and piping it to shore. We did not oppose the lease sale
itself. There are many other tracts in the northern waters and along on
the west side of Cook Inlet. x

The public, in every possible forum, let DNR know that there were
conflicts. And different elements of the public had different conflicts.
For example, there were many land owners who stated they had not been
notified. They acknowledged that, by law, a bond would have to be posted
if an agreement could not be reached on a drilling arrangement, but that
the bond would not cover a neighbor's interests. Cook inlet Regional
Citizen's Advisory Council opposed the entire sale, all tracts in marine
waters, including the Northern District tracts, because there is no
environmental monitoring program. The Kenai Peninsula Borough Assembly
opposed all tracts, land and marine, south of Kasilof. Commercial
fishermen opposed only those portions of the marine tracts that were
located in front of the tanker docks and those south of Kasilof. As you can
see, there were many different elements of the public that had varied
concerns. But the commercial fishermen did not oppose this sale.

| would like to conclude, Mr. Chairman, by noting that the court in this
case was not arbitrary. The court noted DNR’s finding where the fisheries
were identified and it was stated that exploration and development of the
sale area could adversely affect human uses of the area and its resources
if access to hunting, fishing, or trapping were restricted by industry’s
operations occurring at the same time and place as harvest activities.
Those were DNR’s own findings. Judge Cranston concluded that DNR’s
failure to address and resolve specific conflicts as to proposed use
imperilled the consistency findings. That is exactly what we told DNR
throughout the public hearings. We expressed our conviction that
conflicts would definitely arise if platforms were placed in certain
tracts. We need to resolve these issues at the lease stage and. in the
state’s best interest. Thank you Mr. Chairman.

2 of 2
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WALTER J. HICKEL p. 0. Box 1100QI

GOVERNOR Juneau, Alaska 998B11-0001
(907) /199 -3500

State of A laska
OFFICE OF THE GOVERNOR
JUKUAU

February 15, 1994

The Honorable Mike Miller
Chairman

Senate Resources Committee
Capitol Building, Room 423
Juneau, AK 99811

Dear Senator Miller:

As a result of several unfavorable court decisions, the Administration simply
cannot guarantee the continued efficacy of the state's oil and gas leasing program.
Each of the decisions has had the effect of expanding the scope of best interest
findings and coastal zone consistency determinations well beyond the letter of the
law, and, we beiieve, beyond the intent of the Legislature. The court has made
dear that, in the absence of specific legislative intent to the contrary, it will set oll
and gas leasing policy by imposing its own standards on the scope and content of
best interest findings and coastal zone consistency determinations related to lease

sales.

Following the most recent adverse decision, the Superior Court's injunction of
Lease Sale 78, Governor Hickel asked that / coordinate the Administration's review
of statutory amendments necessary to address this problem. Participants in that
review included the Commissioners of Commerce and Economic Development,
Environmental Conservation, Fsh and Game, and Natural Resources, as well as the
Director of the Division of Governmental Coordination, other representatives of the
Govermnor's Office and me.

We have carefully reviewed the language of SB. 308 and are convinced tha* it
represents a realistic common-sense approach toward resolving the growing threat
to the state's leasing program. \We believe that its careful definition of the scope
of best interest finding and CZM determinations, coupled with an explicit
acceptance ofphased determinations when the agency has the authority to further
condition subsequent project approvals, will discourage litigation based upon
speculation and better serve the public interest.

Your committee's bill will also further several other goals to which the
Administration is committed. It will ensure a best interest finding and CZM



The Honorable Mike Miller
February 15, 1994

Page 2

consistency procedure that is factual, fair and timely. It will also reduce litigation
risks substantially, and, therefore, reduce litigation costs. We believe that SB.
308 will accomplish these worthwhile goals while providing for meaningful and
undiminished public review and participation in the teasing program.

On behalf of the Administration, / appreciate the willingness of you and your
committee to promptly address this difficult issue. | pledge our full and undivided

support in working to assure passage of S.B. 308.

Sincerely,
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