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Procrams in Landscaoe Architecture
UNIVERSITY OF WASHINGTON

Undergraduate and Graduate Programs:

As landscape architects we Visualize concepts and spaces, seeing with an educated
eye and mind; Create new patterns and forms, blending living plants with wood,
stone, metal, water, and earth; Express aesthetics, inspiring interaction; Evaluate facts
and ideas, learning from history’ and present research to make decisions.

Degrees:

BLA & MLA Programs (Both the Undergraduate 5 yr. program and Graduate 3 yr.
programs are accredited by the American Society of Landscape Architects)

Undergraduate Curriculum:

Course work includes planning and design studios, history, theory, graphics,
professional practice and construction and directed electives in computers, urban
design and planning, ecology, environmental legislation, environmental geology, soils,
landscape plant management, plant identification.

Graduate Curriculum:

Course work consists of a basic core including design studios, construction, graphics,
history, planting design, natural processes, professional practice, plant identification,
environmental geology, and soils. In addition, required graduate curriculum also
includes graduate design studios, research methods, theory, thesis preparation and
writing, thesis, environmental law as well as directed free electives.



Programs in Landscape Architecture
UNIVERSITY OF MINNISOTA

Undergraduate and Graduate Programs:

The Landscape Architecture degree programs at the University of Mif-’

emphasizes the design process and an understanding of the various facets | _-.kure,
culture, and human behavior that affect the design, parnirng and rmeregerrere of
land. The programs are organized around a six year time period during which
studert*acquire basic professional training for the practice of landscape architecture,
and; .ents are encouraged to explore the expanding areas of professional practice.

Degrees:
The Department of Landscape Architecture offers an undergraduate p rofam leading
to the bachelor of environmental design (B.E.D.). In conjunction with tht Graduate
School, the department offers accredited professional master of landscape
architecture (M.L.A.) aud research-oriented master of science (M.S.) degrees.

Graduate Curriculum:
The study of landscape architecture for a gradual degree includes requirements
within five subject ’core’ areas. Completion of minimum 140 credit hours is
required within the following subject areas:
A. Design
B. Technology
C. History

D. Visual & Veroal Communications

E. Theory and Research Skills
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Landscape Architects seek
Professional Registration

by Dwayne Adams

Landscape architects have been
an important partner in the plan-
ning and design field for 25 years in
Alaska. Landscape architects have
been instrumental in dramatic
changes throughout the state,
illustrated through urban improve-
ments in our cities, park and play-
ground designs from Barrow to
Ketchikan, and the management of
Alaska’s national and state parks
and wildlife refuges. The work
performed by landscape architects
m'ntails an understanding of arctic
ent-ineering, accessibility design,
natu -al resource planning, and
Consi. mer Product Safety Council
guidelines for playground design.
The con ribution ofthis profession to
the heal :h, safety and welfare of
Alaskans warrants registration of
the practice. Forty four ofthe 50
states currently recognize this need.

The State Board of Registration
has raised three questions that
should be discussed: 1) What should
be the definition of landscape archi-
tecture? 2) Will there be a mandate
for the use of landscape architects in
specific circumstances, and 3) Are
landscape architects in Alaska
precluded from doing work that they
are qualified to do? Each question
deserves consideration:

First, the definition of landscape
architecture (included in suggested
draft changes within this newsletter)
is specific with regard to those areas

in which landscape architects
traditionally practice. It also paral-
lels tne definitions of our sister
professions. Landscape architects do
planning work, but do not seek
authorization to do platting anymore
than architects seek 3uch authority
as is allowed within the definition f
architecture. They seek the authori-
ty to design minor site structures
such as seating, information kiosks,
and trails, but do not request author-
ity to design overpasses or other
significant structures any more tha-.
architects are allowed DV definition
to do: “...structural design ofM inor
importance.” Landscape architects
wish to provide design ofsite reha-
bilitation through site contouring
and revegetation but do not seek
allowance to design remediation
systems for environmental pollut-
ants.

The question then is how to
provide for the areas oftraditional
practice while being concise. The
existing definitions of the other
professions allow the practices to be
“..by regulation ofthe board.”
Landscape architects suggest that
the definition of landscape architec-
ture be parallel to the definitions of
the other areas of practice. To define
“planning”, “minor site structures” or
“rehabilitation of disturbed lands™

See LANDSCAPE, page 2

Alaska Professional Design Council

AELS Board to
Consider Licensure
for Environmental

Professionals

by Carl H. Harmon, Chair
Alaska Association of
Environmental Professionals

It is the position ofthe Alaska
Association of Environmental
Professionals (AAEP) and the
National Association of Environmen-
tal Professionals (NAEP) that the
public health, safety, welfare and the
environmental resources of the State
of Alaska can be better protected if
Environmental Professionals/
Environmental Engineers are
licensed.

The AAEP and NAEP believe that
the environmental field is a specific
and identifiable area of professional
practice. To practice as an Environ-
mental Professional requires the
professional application of special-
ized education, knowledge, experi-
ence aiid training in the physical or
natural sciences. Itis the position of

See ENVIRONMENTAL, page 2

The Alaska Professional Design
Council is establishing a 'Specialty
Registrations Committee”to
formulate a position on the appli-
cation ofLandscape Architects and
Environmental Engineers fm
registration. Ifyou would like to be
on the committee or ifyou have an
opinion on the merits of specialty
registration please contact your
APDC Board Member.
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within the statute would be volumi-
nous and out of character with the
other definitions. The board is in
place to address these issues and the
landscape architects suggest that the
board would effectively deal with
these issues.

The second concern has to do with
whether there are drcumctances in
which landscape architectural
services would be required by
statute. Land cape architects do not
request any such allowance or
restriction. They request that they
be allowed to work in those areas in
which they traditionally practice. In
many circumstances it is not appro-
priate to require landscape architec-
tural design. Landscape architects
do not seek to restrict architects or
civil engineers from performing
minor planting design if that meets
the desires ofa client. However, ifa
client would prefer that a landscape
architect perform trail design,
planting design or site grading, then
the client should have that option.

The third concern has to do with
whether Alaskan landscape archi-
tects are deprived of work that
should be done in state. Currently,
more landscape architecture work is
performed by out of state landscape
architectural offices than is per-
formed by in-state offices. These
out-of-state landscape architects
have little or no training in arctic
engineering, seldom have knowledge
of local maintenance practices, and
have little knowledge oflocal plant
materials. The Alaskan landscape
architects feel that the publics’s
interest is best protected when these
professionals have knowledge of
Alaskan engineering practices,
Alaskan maintenance practices and
Alaskan plant materials.

In summary, the landscape
architects request only that they be
allowed to practice within their
traditional areas of practice and

with..! the limits ot ineir pr'uc.-.sion-
aj raucution and training. litt> no
not ask that other professionals be
excluded from practicing in those
areas in which they work, but do ask
that clients be given the option of
using a landscape architect. Lastly,
they ask that landscape architectur-
al work that is performed within the
state of Alaska be done by persons
trained and experienced with design
for Alaska. It is in the public’s best
interest and the interestof all of the
planning and design professions chat
the practice of landscape architec-
ture be regulated in the state of
Alaska.

A summary ofthe proposed
changes to Alaska Statutes and
Alaska Administrative Code to allow
licensing for landscape architects is
onpage 5, including a definition of
landscape architecture a* proposed
by the Alaska Chapter ofthe Ameri-
can Society of Landscape Architects.

ENVIRONMENTAL

Continued from page 1

the AAEP and that the skills
necessary for the practice of Envi-
ronmental Professionals can be
uetermined through the administra-
tion of an exam, given to those
individuals possessing the prerequi-
site qualifications ofeducation and
experience. The practice by Environ-
mental Professionals shoold be
restricted to those individuals who
have qualified for licensure through
examination or endorsement from an
equivalent process from another
state.

While other professions may
practice in fields which are similar
or may overlap to some extent with
the practice by Environmental
Professionals, it is the position of the
AAEP and NAEP that licensure of
Environmental Professionals will
not result in the restriction of any
area of practice of any currently
licensed profession, including engi-
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neers, geoio”Niscs. sur »*vors
landscape architects. ;he liccnsu

of Environmental Professionals wiii
assure that the individuals responsi-
ble for the practice of professional
environmental management are
directly liable and responsible for
the consequences oftheir efforts.

Ethical standards are essential for
the responsible practice by Environ-
mental Professionals. It is the
position ofthe AAEP and NAEP that
a Code of Ethics for Environmental
Professionals must be a component
ofthe regulation ofthe practice of
professional environmental manage
ment. Identification ofthe funda-
mental canons, rules of practice and
professional obligations of Environ-
mental Professionals will provide
assurance that appropriate ethical
standards have been established and
are being met

There are professional organiza-
tions which review and certify the
credentials of Environmental Profes-
sionals performing work in certain
disciplines ofenvironmental man-
agement Itis the position of the
AIVEP and NAEP thatthe licensing
of Environmental Professionals will
neither eliminate the need for, nor
diminish the importance of, these
certifications. Licensure and certifi-
cation can provide the complementa-
ry assurance of repeated practice
and peer recognition of qualifica-
tions.

The AAEP and NAEP believe that
they are not alone among the organi-
zations of Environmental Profession-
als in recognizing the necessity of
licensure of Environmental Profes-
sionals. It the position ofthe AAEP
and NAEP .fiat licensure can only be
accomplished with the unified
cooperation and support of the
existing organizations whose mem -
bers -re Environmental Profession-
als. The AAEP and NAEP urge all
groups with an interest in this issue
to join together to achieve the goal of
licensure of Environmental Profes-
sionals.
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e Are cable utilities included?

e Are telephone utilities included?

» Can standard details be used for
repetitive projects, such as line
extensions or service drops,
without special site specific plans?

e Can the Board legally pick an
enforcement date later than
statute requirements?

ML. . plans to comply as soon as
possible, but they must go through
an extensive class specification
change, including negotiations with
the International Brotherhood of
Electrical Workers (IBEW), before
this can be implemented. Contact
Dick Armstrong, 27S-0521, with
guestions or comments.

15. 1994 Meeting Dates. The
AELS Board preliminary meeting
dates are 1/27/94—1/28/94 in Juneau;
5/19/94-5/20/94 in Anchorage; 8/18/
94-8/19/94 in Fairbanks and 11/17/
94-11/18/94 in Anchorage.

Proposed Changes
for Landscape
Architect Licensing

The Alaska Chapter of the Ameri-
can Society of Landscape Architects
has drafted proposed statutes and
regulations to allow registration of
landscape architects. Changes to
Alaska Statutes Chapter 48 include:

* Add the words “Landscape
Architect” in Chapter title, list of
professions to be registered and
throughout applicable sections.

* Add two members to the Board to
allow for a Landscape Architect
member and another public
member (to prevent tie votes).

* Allow registration by comity for

.anascape arenju noi iim?
certificates ot re*: :ration else-
where. Allow registration mr
persons holding a certificate of
qualification issued by the Council
of Landscape Architectural
Registration Board.

* Add definitions; “landscape
architect” means a professional
Landscape Architect and “practice
oflandscape architecture” means
professional service or creative
work in the planning of land, the
design ofgrading, drainage,
irrigation, planting layout, minor
site structures, and rehabilitation
ofdisturbed lands, the evaluation
ofscenic values, the teaching of
advanced landscape architectural
courses in institutions of higher
learning, consultation, investiga-
tion, evaluation, planning, design
and professional inspection and
contract administration ofcon-
struction of public or private
sitework, and landscape architec-
tural review ofdrawings and
specifications by regulatory
agencies.

Alaska Administrative Code
Chapter 36 would be amended as
proposed below:

* Add a section defining eligibility
for landscape architect registra-
tion to include successful comple-
tion of all educational require-
ments to obtain an undergraduate
degree in a landscape architecture
curriculum accredited by ASLA,
as documented by the applicant’s
educational institution; or satis-
factory evidence ofequivalent
education and experience.

* Add the words “Landscape Archi-
tect” throughout applicable
sections.

* Require, for registration by
comity, a CLARB record, comp’et-
ed application, verification of
registration in anotherjurisdic-
tion and proofofcompletion of
Arctic Engineering.

Alaska Professional Design Council

L>irectC7> of Sustaining Members

Colder Aaaociates, Inc.
Geotechnicol A Environmental Engineer*
8740 Hartiell Suita 200, Anchorage, AK 99507
Phone (907) 344-6001 Fax (907)344-6011

Harding U m oo Aaaociatee
Engineering and Environmental Service*
601 Eaat67th Piece
Anchorage. AK 99518
Phone (907) 563-8101 Fax (907) 561-4574

HartOwner Inc.
Earth and Environmental Technologic*
2550 Denali Street, Suite 706
Anchorage, AK 99603 (907)276-7475

M. Montgomery
C.>neulhng Engineer! Inc.
Envirom. tiial and Civil Engineering
4 4 0 0 xhtUnien Dr. Suite 600
Anchorage. Altaka 99603 (907)661-5829

Kumin AaaoeiBtaa, lae. —Architect!
Phone 663-8877 Fax 561-0378

Laka A Boewall
ContvltingElectrical Engineer*. Inc.
543 Third Ansae. Si jU206
Fairhanka.AK 99701 (9(7)452-1441

Loftoe A Dailey IIf.
Structural Engineering Mogul *rr«» Management
341 Weet Tudor Road. And* rage AK 563-3066
1028 Aurora Drrra, Fasrbanka, AK 4567680

Traiaabury A Ae— Hatwa, Inc.
Surveyor* « Engineer* « Planner*
723 Weet Sixth Arenue
Anchorage, AK 99601 (907)272-5461

AW. Murfltt Company
Engineeringand Taeting
Phone (907) 346-2737 Fax (907) 345-3264

Parmtrorrich, Nottingham A Drag*, Inc.
Engineering ComullanU
1506 Weet 36th Arenue
Anchorage, AK 92603 (907)661-1011
Office* in Anchorage, Juneau and Seattle

BSA Engineering, Inc.
Mechanical « Electrical
2522 Arche Boulevard, Suite 200
Anchorage. AK 99603-2516 (907) 276-0621

Technology Plua
AutoCAD, AreCAD, PCARCIINFO
LandCADD. Arehibue, AreView
Phene A Fax (907) 7806211

Trych Nyman Hayaa, Inc.
Engineerr-Surveyor*'Lendtcape Architect*
TYanep vrtaJdon and Community Planning
911 Weet 8th Avenue
Anchorage. Aleaka 99501
T ne (907) 279-0643 Fax (907) 276-7679
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Landscape Architects seek
Professional Registration

by Dwayne Adams

Landscape architects have been
an important partner in the plan-
ning and design field for 25 years in
Alaska. Landscape architects have
been instrumental in dramatic
changes throughout the state,
illustrated through urban improve-
ments in our cities, park and play-
ground designs from Barrow to
Ketchikan, and the management of
Alaska's national and state parks
and wildlife refuges. The work
performed by landscape architects
entails an understanding of arctic
engineering, accessibility design,
natural resource planning, and
Consumer Product Safety Council
guidelines for playground design.
The contribution of this profession to
the health, safety and welfare of
Alaskans warrants registration of
the practice. Forty four of the 50
states currently recognize this need.

The State Board of Registration
has raised three questions that
should be discussed: 1) What ihould
be the definition of landscape archi-
tecture? 2) Will there be a mandate
tor the use of landscape architects in
specific circumstances, and 3) Are
landscape architects in Alaska
precluded from doing work that they
are qualified to do? Each question
deserves consideration:

First, the definition of landscape
architecture (included in suggested
draft changes within this newsletter)
is specific with regard to those areas

in which landscape architects
traditionally practice. It also paral-
lels the definitions of our sister
professions. Landscape architects do
planning work, but do not seek
authorization to do platting anymore
than architects seek such authority
as is allowed within the definition of
architecture. They seek the authori-
ty to design minor site structures
such as seating, information kiosks,
and trails, but do not request author-
ity to design overpasses or other
significant structures any more than
architects are allowed by definition
to do: “...structural design of minor
importance.” Landscape architects
wish to provide design of site reha-
bilitation through site cbntouring
and revegetp ‘’on but do not seek
allowance to uesign remediation
systems for environmental pollut-
ants.

The question then is how to
provide for the areas of traditional
practice while being concise. The
existing definitions of the other
professions allow the practices to be
“..by regulation of the board."
Landscape architects suggest that
the definition of landscape architec-
ture be parallel to the definitions of
the other areas of practice. To define
“planning”, “minor site structures” or
“rehabilitation of disturbed lands”

See LANDSCAPE, page 2

Alaska Professional Design Council

AELS Board to
Consider Licensure
for Environmental

Professionals

by Carl H. Harmon, Chair
Alaska Association of
Environmental Professionals

It is the position of the Alaska
Association of Environmental
Professionals (AAEP) and the
National Association of Environmen-
tal Professionals (NAEP) that the
public health, safety, welfare and the
environmental resources of the State
of Alaska can be better protected if
Environmental Professionals/
Fuvironmental Engineers are
Licensed.

The AAEP and NAEP believe th_:
the environmental field is a specific
and identifiable area of professional
practice. To practice as an Environ-
mental Professional requires the
professional application of special-
ized education, knowledge, experi-
ence and training in the physical or
natural sciences. Itis the position of

See ENVIRONMENTAL, page 2

The Alaska Professional Design
Council is establishing a *Specialty
Registrations Committee* to
formulate a position on the appli-
cation of Landscape Architects and
Environmental Engineers for
registration. 1fyou would like to be
on the committee or ifyou have an
opinion on the merits of specialty
registration please contact your
APDC Board Member.
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*LANDSCAPE

Continued from page 1

within the statute would be volumi-
nous and out of character with the
othemdefinitions. The board is in
place to address these issues and the
landscape architects suggest that the
board would effectively deal with
these issues.

Tne second concern haa to do with
whether there are circumstances in
which landscape architectural
services would be required by
statute. Landscape architects do not
request any such allowance or
restriction. They request that they
be allowed to work in those areas in
which they traditionally practice. In
many circumstances it is not appro-
priate to require landscape architec-
tural design. Landscape architects
do not seek to restrict architects or
civil engineers from performing
minor planting design if that meets
the desires of a client. However, ifa
client would prefer that a landscape
architc.t perform trail design,
planting design or site grading, then
the :iient should have that option.

The third concern has to do with
whether Alaskan landscape archi-
tects are deprived ofwork that
should be done in state. Currently,
more landscape architecture work is
performed by out of state landscape
architectural offices than is per-
formed by in-state offices. These
out-of-state landscape architects
have little or no training in arctic
engineering, seldom have knowledge
of local maintenance practices, and
have little knowledge of local plant
materials. The Alaskan landscape
architects feel that the publics'a
interest is best protected when these
professionals have knowledge of
Alaskan engineering practices,
Alaskan maintenance practices and
Alaskan plant materials.

In summary, the landscape
architects request only that they be
allowed to practice within their
traditional areas of practice and

Alaska Designs

within the limits of their profession-
al education and training. They do
not ask that other professionals be
excluded from practicing in those
areas in which they work, but do ask
that clients be given the option of
using a landscape architect. Lastly,
they ask that landscape architectur-
al work that is performed within the
state of Alaska be done by persons
trained and experienced with design
for Alaska. Itis in the public’s best
interest and the interest of all of the
planning and design professions that
the practice of landscape architec-
ture be regulated in the state of
Alaska.

A summary ofthe proposed
changes to Alaska Statutes and
Alaska Administrative Code to allow
licensing for landscape architects is
on page 5, including a definition of
landscape architecture as proposed
by the Alaska Chapter ofthe Ameri-
can Society ofLandscape Architects.

*ENVIRONMENTAL
Continued from page 1

the AAEP and NAEP that the skills
necessary for the practice of Envi-
ronmental Professionals can be
determined through the administra-
tion of an exam, given to those
individuals possessing the prerequi-
site qualifications of education and
experience. The practice by Environ-
mental Professionals should be
restricted to those individuals who
have qualified for licensure through
examination or endorsement from an
equivalent process from another
state.

W hile other professions may
practice in fields which are similar
or may overlap to some extent with
the practice by Environmental
Professionals, it is the position of the
AAEP and NAEP that licensure of
Environmental Professionals will
not result in the restriction of any
area of practice of any currently
licensed profession, including engi-

Alaska Professional Design Council

Decemoer 1993

neers, geologists, surveyors or
landscape architects. The licensure
of Environmental Professionals will
assure that the individuals responsi-
ble for the practice of professional
environmental management are
directly liable and responsible for
the consequences of their efforts.

Ethical standards are essential for
the responsible practice by Environ-
mental Professionals. It is the
position of the AAEP and NAEP that
a Code of Ethics for Environmental
Professionals must be a component
of the regulation ofthe practice of
professional environmental manage-
ment. ldentification of the funda-
mental canons, rules of practice and
professional obligations of Environ-
mental Professionals will provide
assurance that appropriate ethical
standards have been established and
are being met.

There are professional organiza-
tions which review and certify the
credentials of Environmental Profes-
sionals performing work in certain
disciplines ofenvironmental man-
agement It is the position of the
AAEP and NAEP that the licensing
of Environmental Professionals will
neither eliminate the need for, nor
diminish the importance of, these
certifications. Licensure and certifi-
cation can provide the complementa-
ry assurance of repeated practice
and peer recognition of qualifica-
tions.

The AAEP and NAEP believe that
they are not alone among the organi-
zations of Environmental Profession-
als in recognizing the necessity of
licensure of Environmental Profes-
sionals. It the position of the AAEP
and NAEP that licensure can only be
accomplished with the unified
cooperation and support of the
existing organizations whose mem-
bers are Environmental Profession-
als. The AAEP ana NAEP urge all
groups with an interest in this issue
tojoin together to achieve the goal of
licensure of Environmental Profes-
sionals.



health,safety and welfare

"Gear and direct™ relationships between protection of the public and the practice of Landscape
Architecture may be seen in the following examples:

A.

inadequate design of outdoor structures such as those used in parks and other recreational
facilities could result in injury should those structures fail. Such structures can include
small shelters, footbridges, gazebos, kiosks, decks, walls, rest facilities, among others.

Specification of unsafe playground equipment, inadequate fall zones or safety surfacing
could result in injury and consequent liabilities.

Inadequate provision for drainage can result in flooding of foundations, basements,
walkways, highway rights of way, recreation areas, and other kinds of facilities used by
the public, This could present particularly serious hazards under the freezing conditions
of Alaska.

Improper specifications for grading and filling can result in soil slippage and washing or
even massive erosion.

Improperly specified relationships between water supplies, such as to artificial ponds,
fountains, etc. and water drainage facilities could result in contamination of a water
supply system of an entire community.

Lack of adequate knowledge of plant materials and their functional characteristics and
interrelationships with various kinds of soils and other environmental elements can present
at least these kinds of hazards:

1. Trees placed in soils whose structural characteristics do not provide its root
system adequate physical support under stress of certain wind conditions.

2. Root systems placed too near foundations of structures will ultimately weaken the
structure.

3. Certain toxic or otherwise harmful species could harm children in a variety of
ways.

4. Specification of hardwood trees on highway medians or otherwise too close to

rights-of-way present a serious hazard to motorists and their passengers.

5. Specification of plant materials on incompatible soils can result in deadwood that
provides fire hazards.
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L&C Committee considered SB 305

"An Act relating to licensure of landscape architects."

and recommends it

be replaced with
and recommends:
] . ("T'sames title
[ ] replace with CS ( w) [ ] new title
[ ]technical
attaches amendment(s and report It title change
L] (s) back 2 follows (HB only)
[ ] adopts Letter of Intent
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[ ] do pass Y IT*
[ ] do not pass
[ ] no recommendation
Aindividual recommendations
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STATE OF ALASKA 1 . Bl (S Publish Date:

1994 LEGISLATIVE SESSION
levision Date: 15-Agr-94 Dept Affected: Natural Resources

Title: ‘An Act modifying administrative procedures BRU: Resource Development
and decisions bv state agencies that relate to uses and dispositions..." Component:  Qil & Gas Development

Sponsor: Senate Resources Committee

Requestor: Senator Pearce Component Serial No. 439

Expenditures/Revenues . (Thousands o | Dollars)

OPERATING EXPENDITURES FY95 FY9%6 FY97 FYo8 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GK'.NTS, CLAIMS
MoCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 00

CHANGE IN REVENUES( ) 0.0 0.0 0.0 0.0 0.0

JND SOURCE (Thousands ot Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0.0

0.0 0.0 0.0 0.0
Estimate of any current year (FY94) cost: $ None

POSITIONS

FULL-TIME 0 0 0 0
PART-TIME
TEMPORARY 0 0 0 0 0

o
o
o
o
o

ANALYSIS: (Attach a separate page if necessary)

SEE ATTACHED.

Prepared by: U tUm Eason. Directorx””c Phone : 762-2547

Division: il & Gas /1 1 Date: 15-Apr-94
proved by Commissioner: /\5 7
/gp Harry A. Noah Date: 15-Apr-94
Agency: Natural Resources/1/ /

PREPARER TO PROVIDE IALN DISTRIBUTION COPIES TO GOVERNOR'’S LEGISLATIVE OFFICE
(SB3osj(ls b*v SO For further distribution information call the Governor's Legislative Office
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Attachmentto CSSB'JO8(FIN)am
April 15, 1994

The fiscal note is revised to reflect the effects ofamendments since the last fiscal note was
prepared. As a result ofamendments expanding the administrative process and extending

ti nelines for potential appeals ofbest interest findings, current sale schedules will have to be
revised to assure time for compliance with the new provisions. This will result in fewer sales
during the next two years, .allowing funds from deferre. sales to be used to pay for the increased
co:;ts associated with remaining sales. To balance delays ofsome future sales, however,
C3SB308 should provide increased defensibility ofsales and disposals conducted under its
provisions. In addition, public participation and acceptance ofthese disposals should increase.



SENATE FINANCE COMMHTEE "EPORT

DATE: 2/23/94 FURTHER:
DATE TURNED INTO OFFICE: Q-12 T
The Finance Committee considered SENATE BILL NO. 308

"An Act modifying administrative procedures and decisions by state agencies that relate to uses
and dispositions of state land, property, and resources, and to the interests within them, and that
relate to land, property, and resources, and to the interests within them, that are subject to the
coastal management program; and providing for an effective date."”

and recommends:

. [ ] same title
[*replace with .(F|NANCE) [~-pnew title
or [ ] adopt previous CS | ) Emej t;?ﬂ”g;‘;a'
( ] attaches amendment(s) (HB only)

[ ] adopts Letter of Intent

[ ] further referral to the

[Jrfo pass

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations

NEW FISCAL NOTES PREVIOUS FISCAL NOTES

Department Date Zero Fiscal

T T

[ 1 Appropriation No Fiscal Note

DO PASS: OTHER RECOMMENDATIONS:
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FISCAL NOTE

FY00

40.0

0.0

0.0

40.0

40.0

o

STATE OF ALASKA BILL NO. CSSB308(FIN)
1994 LEGISLATIVE SESSION

Revision Date: 7-Apr-94 Dept Affected: Natural Resources

Tills: ‘An Act modifying administrative procedures BRU: Resource OeveloDment

and decisions by state agencies that relate to uses and dispositions...* Component: Oil & Gas

Sponsor Senate Resources Committee

Requestor Senate Resources Committee Component Serial No. 439
Expenditures/Revenues (Thousands of Dallars)

OPERATING EXPENDITURES FY95 FY9%6 FY97 FYo8 FY99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL 34.2 35.2 36.2 37.3 384
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 34.2 35.2 36.2 37.3 384
CAPITAL EXPENDfTURES 0.0 0.0 00 0.0 0.0
CHANGE IN REVENUES( ) 0.0 0.0 00 0.0 0.0
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 34.2 35.2 36.2 37.3 384
1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 34.2 35.2 36.2 37.3 384
Estimate of any current year (FY94) cost: $ None

POSITIONS

FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

SEE ATTACHED.

Prepared by: M Jim Eason, Director / / Phone: 762-2547
Division: Ol &Gas 1 A | / Date: 7-Apr-94
Approved by Commissioner: L ... —\'y.

yfw) Harry A. Noah T | / C\ Date: 7-Apr-94

Agency: C~ Natural Resources/ [

PREPARER TO RROVIDEALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
(SB308.XLS Rav 4/7/94) For further 'distribution information call the Governor's Legislative Office

page i al



Attachment to Fiscal Note for SB308
April 7, 1994

Analysis:

Under Section AS 38.05.945(b) the department is currently required to give notice ofa decision
to conduct ail oil and gas lease sale by publication in newspapers ofstatewide circulation and in
newspapers of general circulation in the vicinity ofthe proposed action. This requirement has
been met by placing a legal notice in each newspaper one time. As amended, this section would
increase this requirement to at least once a week for two consecutive w leks, doubling the current
cost. In addition, the department would be required to place a display ad in the newspapers at
least once a week for two consecutive weeks. Increased costs per sale would be:

Legal Notice (1 additional) $2115
Display Ad (2) $1920

TOTAL $4035

Also, amended AS 38.05.945(b) would require the same nod 'ing requirements in newspapers for
a preliminary written finding. It would also require the department to give notice of the
preliminary finding by public service announcements on the electronic media and by notifying
parties known or likely to be affected by the final action. The preliminary written finding
notification costs for each oil and gas lease sale would be:

Printing of Notice $ 400
Mailout $ 800
Legal Notice (2) $4230
Display Ad (2) $1920

TOTAL $7350

There is no cost to issuing public service announcements on the electronic media.

The total additional cost for each sale would be $11,385 ($4035 + $7350). If the division were to
continue to conduct three lease sales per year, additional costs for these requirements would b-
$34,155. It is anticipated that such costs will increase approximately three percent per year.



( FISCAL NOTE

Bill Version:
STATE OF ALASKA BILL N e
(S) Publish
1994 LEGISLATIVE SESSION
Revision Drue: Department Affected: Environmental
Title: An Act Modifying Administrative Conservation
Procedures BRU: Environmental Quality
Sponsor Senate Resources Committee Component Water Quality Management
Requestor Senate Resources Committee
COMPONENT SERIAL NO. 645
Exoenditures/Levenues:
OPERATING EXPENDITURES FY 95 FY 96 FY 97 i FY'8 FY 99 FYO00
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0
LAND&STRUCTURES 0.0 0.0 0.0 0.0 0.0
GRANTS,CLAIMS 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES | 0.01 0.0 0.0l 0.01 0.0
CHANGE IN REVENUES ( ) | 0.0 0.01 0.0 0.01 0.0
RUND SOURCE
1002 Federal Receipt™ 0.0 0.0 0.0 0.0 0.0
1003 GF Mhtch 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0
1005 Gr/Program Receipt 0.0 0.0 0.0 0.0 0.0
1006 GHIVHTIA 0.0 0.0 0.0 0.0 0.0
COther 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0
Estimate ot any currentyear (FY94) cost; S
POSITIONS:
FULL-TIME 0.0 0.01 0.0 0.0 0.0
PART-TIME 0.0 o.ol 0.0 0.0 0.0
TEMPORARY 0.0 o.ol 0.0 0.0 0.0

Prepared by: Bob Poe. Director
Division: Information & Administrative

Approved by Commissioner Am-wv Art;
Agency:  Department of Environmental Conservation

y_

Changes in CSS A ~,5? (£gs)
have no fiscal impact. This
fiscal note 1is appropriate.

date

Date: 2114194

PREPARER TO PROVI_DE_ALL_ DIS_TRIBUTI_ON COPIESTO GOVERNOR’S_LEG_ISLATIVE OFFICE
For further distribution informetion, cal the Governor's Legislative Office

(REV 10/ g:/asdir/in94/sh308.x1s
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FISCAL NOTE

J?'« Veljion: S . £>.

STATE OF ALASKA
(S) Publish Date: , 0 3 'J=\ "

1994 LEGISLATIVE SESSION
Ravsion Cate:

Title:Modifying administrative procedures and aecisio gy,
'y State agencies that relate to uses of State ianricarpOnen;
Sponsor Senate Resources Committee
Requestor

Expenditures/Revenues (Thousands of Cllarsl
| CPERATING EFENDITURES Fy97 Fys
FERSONAL SFRAGES
TRAA
QONTIRACTUAL
SUPRLES
BEQURMENT

LAND &STRUCTURES
IRANIS, A ANVG

M3SHLIANOS
TOTAL CFERATING

Affeceg Office of the Governor
Office of Management & Budget
Governmen tal~CToor:a'fhatron

COVPONENT SRALND 00 18

8

n
8

o000 oo o OOIQ
&
O OO0 ocoocoo OE
OO 00 coo oo
CoocOo oo oo
Ococooc ococoo oo X
cO0ooco ooo ool
8

o
o
o
o
[

j CAPITAL BEENDITURES 0 0
CHANGE IN RRVENLES ( ) 0 0 0 0 0 0

RINDSOLRCE (Thousands of Qullard
1002 Feckral Receipts
1008 G-Miich

UG

1006 GHProgram Receipts
1006 Q/VHTIA

Cter

TOAL

Estimate of any current year (FYS4) cost % 0
PCEITIONS
FUL-TIVE 0
PART-TIME 0
TEMRORARY 0
ANALYSIS Attach a separate pece if necessary)
( P Changes in CSSS 1

have no fiscal impact. This
fiscal note iIs appropriate.

OO O oooo
QO OO O oo
OC OO oo o
C OO oooo

o

o

o
o
o

date Tomt (initial)

| I
prepared by Paul C. Rusanowski, Director Poe  465-3562
Civisiat Governmental Coordination Cie 2/14/94

Axprowed by Gomissioner Cite: ~/
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
" For further distribution information, call the Governor's Legislative Office

|Re 1093) 9<tecr».ilt/O8R Page of



( FISCAL NOTE o £ N

STATE OF ALASKA BILLNC BV erskn.: _ o
1994 LEGISLATIVE SESSION

Revision Dan*: Dept. Affected:  Fish and Game _
Tide: ‘*An act roodifiving administrative croce- BRU: Habitat «nd Restoration

dures related lo land disposal.* Component: Hahiut _ _
Sponsor: Senate Resources
Requestor: Senate Resources

COMPONENT SERIAL NO. 486

(Thousands of Pollan:)

Expenditures/Revenues
FY 96 FY 97 FY 98 FY 99 FY 00

OPERATING EXPENDITURES FY 9S
PERSONAL SERVICES

TRAVEL

contractual

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

grants, CLAIMS r [
MISCELLANEOUS
TOTAL OPERATING

CAPITAL EXPENDITURES 0 0 0

CHANGE IN REVENUES (1 0 1 0 0 1
FUND SOURCE (Thousands of Dollars)

1C02 Federal Receipts

1003 GF Match I

1004 GF 1

1005 GF/Proeram Receipts

1006 GF/MKTIA

Other

TOTAL 0 0

Estimate of any current year (FY 94) cost: S 0

POSITIONS
FULL-TIME 1
PART-TIME ;
TEMPORARY 1

o
o
o
o
o
o

ANALYSIS:  (Attach a separate page if necessary)

Prepared By: Frank Rue Phone:  465-3065
Division: Habitat and Res Date: 2/14/94
Approved by Commissioner:/

Agency: Alaskai y Date; 2/14/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES OF GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
Page 1 0f-1

Changes in QJS3&3&7 (fos)
have no fiscal impact. This
Ffiscal note iIs appropriate.

F date Comte Aide (initial)



8-LS168SMJ.2 /
Chenoweth
4/8/94

AMENDMENT [fib ?**]/

OFFERED IN THE SENATE
TO: Draft CSSB 308( )

Page /, lines 30-31:

Delete "[AND THE DEPARTMENT’S RESPONSES TO THOSE COMMENTS]"

Insert "and the department’s responses to those comments"

SENATE FINANCE
COMMITTEE ST\
Amendment Number: \LS

Bl Number:2"022Z23"J/'1a
Sponsor._"L__ _<p”":152
Logged In By: _

/

<



8-LS168SMJ.1
ChcnowelLh
4/8/94

<LT—"

AMENDMENT

OFFERED IN THE SENATE
TO: Draft CSSB 308( )

Page 5, line 11
Delete "21 days'l
Insert "90 days"

SENATE FINANCE

Logged In By:



8-L.S16S9MJ.3
Chenoweih

AMENTD MENT

SENATF PIWAwrP

COMMITTEE [ *
OFFERED- rN THE SENATE AmendmBent NBEF &7

TO: Draft CSSB 308( ) g‘g,'oﬁgo”;be“ X Sa(t)e-

Logged in Bv. fjk rty " *
Page S, line 23, through page 9, line 5:

Delete all material and insert:

"(i) A person who is eligible to file a request for reconsideration under this
subsection and who is aggrieved by the final written finding of the director entered
under (e)(") or (i» of this section may, within 20 days after the issuance of the final
written Finding, request reconsideration of the decision by the commissioner. A
person is eligible to file a request for reconsideration if the person

1) meaningfully participated in the process set out in this chapter f
receipt of public comment by
(A) submitting written comment during the period for receipt
of public comment;
(B) presenting oral testimony at a public hearing, if a public
hearing was held; or
(C) adopting as the person’s own testimony concerns that were

expressed by another, either by submitting a written statement to that effect

during the period for receipt of public comment or by so declaring during a

public hearing; and

2) is affected by the final written finding.

() A remest for reconsideration submitted under (i) of this section must
specify the written finding complained of and the specific basis upon which it is
challenged. The commissioner shall giant or deny the request within 30 days after
issuance of the final written finding. Failure of the commissioner to act on the
request for reconsideration within this period is a denial of the request for
reconsideration and a final administrative decision for purposes of appeal to the

superior court.”



3-LS 1659MJ.3

Reletter the following subsections accordingly.

Page 9, line 17:
Delete "(k) y

Insen "(1)"



OFFERED- IN THE SENATE
TO: Draft C3SB 308( )

Page 4, following line 17:

ragraph to read:

Insen a new pa}@

4/11/94

AMENDMEXT

the director shall discuss in the written finding prepared and

issued under this subsection the reasons that each of the following was not

material to the director’s determination that the interests of the state will be best

served:

(A) facts pertaining to the land, resources, or property, or

an interest in them other than those that the director finds material under

flI(BVii) of this subsection: and

(B) issues based on the statutes and regulations referred to

in (TWBW) of this subsection and on the facts described in fIKBItii) of this

subsection:?

Page 4, line 18:
Delete "jf2T

Insen "(3)"

Page 4, line 20:
Delete 'T3T
Insen "14V'

Page 4, line 26:
Delete "141"

Insen "(5)"

SENATE FINANCE-,
COMMITTEE /n)
Amendment Numifraf:

Bill Number: 00€ f /
Sponsor. . Date:*lyrV
Logged In By: .



Page 5, line 19:
Delete "fSV' /
In:en "(6)"

Page 5, line 22:
Delete "under f4Vv' '

Insert "under 15V

Page 8, line 25:
Delete "under (e)(4) or (5)"
Insen "under (e)(5) or (6)"

Page 9, line 9:
Delete "under (e)(4) or (5)"

Insert "under (e)(5) or (6)"

Page 9, line 31:

Delete "AS 38.05.Q35fe)(4)(AV
Insen "AS 38.05.Q35fe)(5VA)"

Page 10, line 3:

Deiete "AS 38.05.035fe)(4¥BV'

Insen "AS 38.05.0

Page 10, line 8:

Delete "AS 38.05.035fel(5V

Insert "AS 38.05.Q35fe)«n"

N

/

8-.5S1689ML5



S-LS1689SU.6

Chenoweth
4/11/94
AMEN DMEIVT
OFFERED- IN THE SENATE
TO: Draft CSSB 308( )
. L /
Page 2, line 1, after "determination™:
Insert "under AS 38.05"
SENATE FINANCE
COMMITTEE /£)
Amendment Number y
Bill Number 5¢cC ] .
Sponsor oaXv.tj/nn <

Logged In By:



AMENDMENT

OFFERED- IN THE SENATE

TO: Draft CSSB 308( )

Page 2, line 19, after "scope™:

Insen "of review"

senate finance
COMMITTEE

Amendment
Bill Number:
Sponsor.
Logged in By:

8-LS168SMT.7
ChenoweLh

4/11/94

X



s/ CZ. -?4
CI'Z.
S-LS168SMJ.8

Chenoweth
4/11/94

AMENDMENT '

OFFERED- IN TOE SENATE
TO: Draft CSSB 308( )

Page 3, line 4, after "environmental™:

Delete "or"

Insen \V4

After "sociological”

Insert ", or economic"

SENATE FINANCE
COMMITTEE

Amendment Nuggpr>
Bill Number
Sponsor.

Logged In By



8-LS1689MJ.9 ~
Chenoweth

4/1176&

AMENDMEN::

OFFERED- IN THE SENATE

TO: Draft CSSB 308( )

Page 3, line 4, after "intended":

Insen "to anificially divide or segment a proposed development project to avoid
thorough review of the project or"

SENATE FINANCE
COMMITTEE
Amendment Numi
Bill Number:
Sponsor. Date:
Logged In By:



8151689MJ.11

Chenoweth
4/11/94
AMEND MENT
SENATE FINANCE
OFFERED-IN THE SENATE COMMITTEE, /
te XU
TO: Draft CSSB 308( ) Amendment - :
Bill Number:___
Spensor:______ Date: ' e
Page 6, line 16, after "finding™ Logged In By.
Insen "i

O

and public comments, if any, obtained as a result of contacts with other

(A) a preliminary written finding, a summary of agency

agencies concerning a proposed disposal or as a result of informal efforts
undertaken bv the department to solicit public response to a proposed
disposal, and the department’s preliminary responses to those comments:
and

(B) in the final written finding, a summary of agency and
public comments received and the department’s responses to those

comments'

Page 7, line 29, after "(2)":
Delete "in a final written finding, a summary of agency and public comments
received [AND THE DEPARTMENT’S RESPONSES TO THOSE COMMENTS];
13 7

Page 8, line 8, after "subsection;™
Insen "[A SUMMARY OF AGENCY AND PUBLIC COMMENTS RECEIVED AND *
THE DEPARTMENT’S RESPONSES TO THOSE COMMENTS;]"

Page 8, line 9:
Delete "141 [(3)]”
Insert "(3)"



8-L31689\U.12

Chenoweth
4/11/94
AMENDMENT
OFFERED' IN THE SENATE
TO: Draft CSSB 308( )
Page 12, line 27, after "phase™: V
Insert
3) shall, when the consistency review is limited under (1) of th

subsection, prepare and issue a written statement describing the reasons for its

decision to make the consistency determination for the use or activity in phases”

SENATE FINANCE ~
COMMITTEE /W

Amendment Number: WI—

Bill Number— ji) W *jf TjMV
Sponsor_Z ID "MW fy
Logged In By: — = -—-—--



Official Business

TO:

FROM:

DATE:

RE:

Alaska State Senate

Senate Finance Committee

Mail Siop 3100
Siaie Capitol
Juneau. Alaska 9980M 182

All Legislative Information Offices

Billy Miles, Junior Staffer
Senate Finance Committee N

April 7, 1994
7:00 p.-m.

Errata for SB 308, Administrative Action Regarding
Land/Resources/Property

ERRATA

Proposed CS for Senate Bill No. 308( )

Page 7, lines 29, 30 and 31 should read as follows:"

2 in a final written finding, a summary of agency and public
comments received and the department's responses to those
comments.

No deletion was intended.

N O TICE

Please attach to page 7 of CSSB 308,

Version U



8-LSI165S'U
Chcnow?ih
417,94

CS FOR SENATE BILL NO. 308( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATE RESOURCES COMMITTEE *

A BILL
FOR AN ACT ENTITLED
"An Act modifying administrative procedures and decisions by state agencies that
relate to uses and dispositions of state land, property, and resources, and to the
interests within them; and modifying administrative procedures and decisions by
state agencies that relate to uses and activities involving land, property, and
resources, and to the interests with:] them, that are subject to the coastal
management program when the ur* or activity is to be authorized or developed

in phases; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that
(1) in order for the state to make a disposal of state lard or of an int
state land, the legislature has previously determined that it is the responsibility of the director
of the division of lands in the Department of Natural Resources to make a written
determination that the interests of the state will be best served:;

- CSSB 308( )
MN rey- 'DELETED TEXT 3RADXETED
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(2) each determination that the interests of the state v.'ill be best served is a
policy decision involving facts unique to each proposed disposal, and complex issues the
analysis and resolution of which are most appropriately left to the expertise of the agency

making the determination:

(3) it is the intent of the legislature to confirm that the determination of when
and undei what circumstances a disposal is in the state’s best interest is vested in the
discretion of the director of the division of lands, subject to the consent of the commissioner

of natural resources and the policy guidance provided by this Act;

(4) the scope of the review undertaken by the director of the division of lands
in support of a proposed disposal is to be established in the director’s written finding made
under the provisions of this Act, and is to be based upon the known information or
information that is made known to the director during the administrative review;

(5) in delegating this discretion, it is not the intent of the legislature to limit
public comment or the public’s opportunity to participate in the administrative review that
takes place before the determination by the director of the division of lands that a disposal is

in the state’s best interest;
(6) it is the legislature's intent to ensure that the public participates in a timely

and meaningful manner in the development of the administrative record that will be used by
the director of the division of lands to define the scope of the written finding;

(7) analyses comparable to those generally required by 42 U.S.C. 4321 - 4370a
(National Environmental Policy Act of 1969, as amended) for the preparation of an
environmental impact statement under 42 U.S.C. 4332(2)(C) are not necessary for support of
best interest findings issued under AS 38.05 or conclusive coastal zone consistency

determinations issued under AS 46.40;
(8) speculation concerning future development activities that will be subject

to independent permitting requirements is not necessary at the time a decision is made to
dispose of state land or an interest in state land;

(9) this Act is not intended to allow the director of the division of lands to
limit the scope of an administrative review so as to omit issues or disregard concerns that
otherwise must be addressed under the provisions of applicable statutes and regulations;

(10) conducting phased coastal zone consistency determinations is appropriate

CSSB 308( ) 2-
Vay Tex: V.id°r:irei !DELETED TEXT 3P.ACXETET
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in those instances where there is insufficient information to determine the consistency of a

proposed development project from planning to completion; and

(11)

consideration of a disposal as a phase of a development projec

intended to avoid consideration of potential future environmental or sociological effects, but

rather is intended to allow for consideration of those issues when sufficient data are available

upon which to make reasoned decisions.

* Sec. 2. AS 38.05.035(e) is amended to read:

(e) Upon a written findi ig that the interests of the state will be best served,

the director may, with the consent of the commissioner, approve contracts for the sale,

lease, or other disposal of available land, resources, property” or interests in them, and,

in addition to the conditions and limitations imposed by law, may impose additional

conditions or limitations in the contracts %S the director determines, with the consent

of the commissioner, will best serve the interests of the state. The preparation and

issuance of the written finding bv the director is subject to the following:

(I) with the consent of the commissioner and subject to the

director’s discretion, for a specific proposed disposal of available land, resources,

or property, or of an interes.. in them, the director, in the written finding.

(A) shail establish the scope of the administrative review on

which the director’s determination is based, and the scope of the written

finding supporting that determination: the scope of the review and finding

mav address onlv reasonably foreseeable, significant effects of the uses

proposed to be authorized bv the disposal,

(B) mav limit the scope of an administrative review and

finding for a proposed disposal to

(i) applicable statutes and regulations;

(i) the facts pertaining to the land, resources, or

property, or interest in them, that the director finds are material to

the determination and that are known to the director or knowledge

of which is made available to the director during the administrative

review; and

y?v V-

(iii) issues that, based on the statutes and regulations

.-e?

.3-
yDELETED TEXT 22ACXETED;

CSSB 3081 ) j
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referred to in ii) of this subparagraph, on the facts as described in
(i) of this subparagraph, and on the nature of the uses sought to be
authorized, the director finds are material to the determination of
whether the proposed disposal will best serve the interests of the

state: and
©) mav. if the project for which the proposed dispt

sought is a multiphased development, limit the scope of an administrative
review and finding for the proposed disposal to the applicable statutes and
regulations, facts, and issues identified in (B)(i) < (iii) of this paragraph
that pertain solely to a discrete phase of the project when
(i) the only uses to be authorized bv the proposed
disposal are part of that discrete phase:
(if) the department's approval is required before the
next phase of the project mav proceed; and
(iii) the department conditions its approval to ensure
that any additional uses or activities proposed for that or any later
phase of the project will serve the best interests of the state:

(2) a [A] written finding for an oil and gas lease sale under
AS 38.05.180 is subject to (g) of this section®

(3) a [. A] contract for the sale, lease, or other disposal of available
land or an interest in land is not legally binding on the state until the commissioner
approves the contract but if the appraised value is not greater than 550,000 in the case
of the sale of land or an interest in land, or $5,000 in the case of the annual rental of
land or interest in land, the director may execute the contract without the approval of
the commissioner!

(4) public notice requirements relating to the sale, lease, or other
disposal of available land or an interest in land for oil and gas proposed to be
scheduled in the five-vear oil and gas leasing jrogram under AS 38.05.180(b), are
as follows:

(A) before a public hearing, if held, or in anv case r

than 180 davs before the sale, lease, or other disposal of available land or
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an interest in land, the director shall make available to the public a
preliminary written finding that states the scope of the review established
under (IXA) of this subsection and includes the applicable statutes and
regulations, the material facts and issues in accordance with (1)(B) of this
subsection, and information reauired bv (g) of this section, upon which the
determination that the sale, lease, or other disposal will serve ,»ie best
interests of the state will be based: the director shall provide opportunity
for public comment on the preliminary written finding for a period of not
less than 60 davs:

(B) after the public c ent period for the preliminary
written finding and not less than. 21 davs before the sale, lease, or other
disposal of available land or an interest in land for oil and gas, the director
shall make available to the public a final written finding that states the
scope of the review established under (1)(A) of this subsection and includes
the applicable statutes and regulations, the material facts and issues in
accordance with (e)(1) of this subsection, and information reauired bv (g)
of this section, uoon which the determination that the sale, lease, or other
disposal will serve the best interests of the state is baset ;

(5) before f. BEFORE! a public hearing, if held, or in any case not

[NO] less than 21 days before the sale, lease, or other disposal of available land.
pmperrv. resources, or interests in them other than a sale, lease, or other disposal
of available land or an interest in land for oil and gas under (4) of this subsection.
rhe director shall make available to the public a written finding that, in accordance
with (1) of this subsection, sets out the material facts and applicable statutes and
regulations and anv other information reauired bv statute or regulation to be
considered [LAW! upon which the determination that the sale, lease, or other disposal

will hest serve the interests of the state was based: however, a [. A] wntten finding

is not required before the approval of

(A) [(D)] a contract for a negotiated sale authorized under

AS 38.05.115;

(B) [(2] a lease of land for a shore fishery site under

Ar- - )'EQ'%EE? CSSB 308( )
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AS 38.05.082;

(O [(3)J a permit or other authorization revocable by the
commissioner;

(D) [(4)] a mineral claim located under AS 38.05.195;

(E) ((5)] a mineral lease issued under AS 38.05.205;

(F) [(6)] a production license issued under AS 38.05.207;

(G) [(M] an exempt oil and gas sale under AS 38.05.180(d) of
acreage offered in a sale that was held within the previous five years if the sale
was subject to a written best interest finding, unless the commissioner
determines that new information has become available that justifies a revision
of the best interest finding; or

(H) [(8)] a lease sale under AS 38.05.180(w) of acreage offered
in a sale that was held within the previous five years if the sale was subject to
a best interest finding, unless the commissioner determines that new
information has become available that justifies a revision of the best iterest
finding.

* Sec. 3. AS 38.05.035(g) is amended to read:

(9) Notwithstanding (e)(1)(A) and (B) of this section, when [WHEN] the

director prepares a written finding required under (e) of this section for an oil and gas

lease sale scheduled under AS 38.05.180, the director shall consider and discuss

Q)] in a final written [THE] finding [(1)] facts that are know

director at the time of preparation of the finding and that are

(A) material to [THE FOLLOWING MATTERS OR TO] issues
that were raised during the period allowed for receipt of public comment
whether or not material to a matter set out in (B) of this paragraph, and
within the scope of the administrative review established bv the director
under (e)(1) of this section: or

(B) material to the following matters:

ill [; (A)] property descriptions and locations;

(i) [(B)] the petroleum potential of the sale area, in

general terms;
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(iii) [(C)] fish and wildlife species and their habitats in
the area;

(iv) [(D)] the current and projected uses in the area,
including uses and value of fish and wildlife;

(v) [(E)J the governmental powers to regulate oil and
gas exploradon, development, production, and transportation;

(vi) [(F)] the reasonably foreseeable cumulative effects
of oil and gas exploration, development, production, and transportation
on the sale area, including effects on subsistence uses, fish and wildlife
habitat and populations and their uses, and historic and cultural
resources;

(vii) [(G)] Ilease stipulations and mitigation measures,
including any measures to prevent and mitigate releases of oil and
hazardous substances, to be included in the leases, and a discussion of
the protections offered by these measures;

(viii) [(H)] the method or methods most likely to be
used to transport oil or gas from the lease sale area, and the advantages,
disadvantages, and relative risks of each;

(ix) [(D] the reasonably foreseeable fiscal effects of the
lease sale and the subsequent activity on the state and affected
municipalities and communities, including the explicit and implicit
subsidies associated with the lease sale, if any;

(x) [(Q)] the reasonably foreseeable effects of oil and gas
exploration, development, production, and transportation on
municipalities and communities within or adjacent to the lease sale area;
and

(xi) [(K)] the bidding method or methods adopted by the

commissioner under AS 38.05.180;

(2) in a final written finding, a summary of agency an

comments received (AND THE DEPARTMENT’S RESPONSES TO THOSE
COMMENTS];

o7* CSSB 308( )
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3) in a preliminary written finding, facts that are known

director at the time of preparation of the finding and that are
(A) material to issues that the department identifies, whether
or not material to a matter set out in fB) of Liis paragraph, and within the

scope of the administrative review established bv the director under (e)(1)

of this section; or

(B) material to a matter described in (1HB) of this
subsection; and
(4/1(3)1 the basis for the director’s preliminary or final finding, as
applicable, [DETERMINATION] that, on balance, leasing the area would be in the
state’s best interest.
* Sec. 4. AS 38.05.035 is amended by adding new subsections to read:

(h) In preparing a written finding under (e)(1) of this section, the director may
not be required to speculate about possible future effects subject to future permitting
that cannot reasonably be determined until the project or proposed use for which a
written best interest finding is required is more specifically defined, including
speculation about

(1) effects that are remote in time or place;

(2) the exact location and size of an ultimate use and related facilities;

(3) the economic feasibility of ultimate development; and

(4) future environmental or other laws that may apply at the time of
any future development.

(i) A persorf who is eligible to file a request for reconsideration under this
subsection and wholis aggrieved by the final written finding of the director entered
under (e)(4) or (5) 3f this section may, within 20 days after the issuance of the final
written finding, request reconsideration of the decision by the commissioner. A person
is eligible to file a jrequest for reconsideration if the person meaningfully participated
in theprocess set out in this chapter for receipt of public comment by submitting
written comment during the period for receipt of public comment and if the person is
affected by the final written finding. A request for reconsideration submined under

this subsection mujst specify the written finding complained of and the specific basis

CSSB 308( ) *8.
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upon which iffis challenged. The commissioner shall grant or deny the request within
30 days after/issuance of the final written finding. Failure of the commissioner to act
on the request for reconsideration within this period is a denial of the request for

reconsideration and a final administrative decision for purposes of appeal to the

superior,coup

(ﬁ(jlf a request for reconsideration is granted, the commissioner may order the
director to issue a new final written finding after reconsideration as may be required
under thg, circumstances.

@ A person may appeal a final written finding issued under (e)(4) or (.5) of
this section to the superior coun, but only if the person was eligible to request, and did
request, reconsideration of that finding under (i) of this section. The person shall
initiate the appeal within 30 days from the date that the decision on reconsideration
is mailed or otherwise distributed, or the date the request for reconsideration is
considered denied by the commissioner’s failure to act on the request, whichever is
earlier. The points on appeal are limited to those presented to the commissioner in the
person's request for reconsideration.

($" For purposes of appeal under (k) of this section, the burden is upon the

party seeking review to establish the invalidity of the finding.

* Sec. 5. AS 38.05.075(h) is amended to read:

(h) A person aggrieved by a decision of the commissioner under this sectior

may appeal to the commissioner within five days of the prequalification decision. The
decision of the commissioner under this subsection [OR UNDER AS 38.05.035(¢e)]

may be appealed to the superior coun.

* Sec. 6. AS 38.05.945(a) is amended to read:

@) This section establishes the requirements for notice given by the departmer

for the following actions:

(1) classification or reclassification of state land under AS 38.05.300
and the closing of land to mineral leasing or entry under AS 38.05.185;
(2) zoning of land under applicable lav/;

(3) issuance of a
(A) preliminary written finding under AS 38.05.035(e)(4)(A)

9 CSSB 308( )
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regarding the sale, lease, or disposal of an interest in state land or
resources for oil and gas subject to AS 38.05.180(b):

(B) final written finding under AS 38.05.035(¢e)(4)(B)
regarding the sale, lease, or disposal of an interest in state land or
resources for oil and gas subject to AS 38.05.180(b):

©) written finding for [A DECISION UNDER
AS 38.05.035(e) REGARDING] the sale, lease, or disposal of an interest in
state land or resources under AS 38.05.035(e)(5):

(4) a competitive disposal of an interest in state land or resources after

final decision under AS 38.05.035(e);

(5) a public hearing under AS 38.05.856(b);
(6) a preliminary finding under AS 38.05.035(e) and 38.05.855(c)

concerning sites for aquatic farms and related hatcheries.

* Sec. 7. AS 38.05.945(b) is amended to read:

(b) When notice is required to be given under this section.

(1) the notice must contain sufficient information in commonly

understood terms to inform the public of the nature of the action and the

opportunity of the public to comment on it;

(2) if the notice is of a preliminary written finding described in

(a)(3)(A) of this section, the department shall give notice at the beginning of the

public comment period for the preliminary written finding, notifying the public

of the right to submit comments; the department shall give notice bv

CSSB 308( )

(A) publication of a legal notice in newspapers of statewide
circulation and in newspapers of general circulation in the vicinity of the
proposed action at least once a week for two consecutive weeks;

(B) publication of a notice in display advertising form in the
newspapers described in (A) of this paragraph at least once a week for two
consecutive weeks;

(C) public service announcements on the electronic media
serving the area to be affected bv the proposed action: and

(D) one or more of the following methods:

«10*
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(i) posting in a conspicuous location in the vicinity of

the action:
(i) notification of parties known or likelv to be
affected bv the action; or
(iii) another method calculated to reach affected
parties;
3) if the notice is of an action [NOTICE OF ONE OR
ACTIONS] described in (a) of this section, other than notice of an action under
(@)(3)(A) of this section, the department shall give notice [SHALL BE GIVEN] at
least 30 days before the action by publication in newspapers of statewide circulation
and in newspapers of general circulation in the vicinity of the proposed action and one
or more of the following methods:
(A) [(1)] publication through public service announcements on
the electronic media serving the area affected by the action;
(B) [(2)] posting in a conspicuous location in the vicinity of the
action;
(©) [(3)] natification of parties known or likely to be affected
by the action; or
(D) [(4)] another method calculated to reach affected persons
[[ A NOTICE SHALL CONTAIN SUFFICIENT INFORMATION IN
COMMONLY UNDERSTOOD TERMS TO INFORM THE PUBLIC OF THE
NATURE OF THE ACTION AND THE OPPORTUNITY OF THE PUBLIC
TO COMMENT ON THE ACTION].
* Sec. 8. AS 46.40 is amended by adding a new section to read:
Sec. 46.40.094. CONSISTENCY DETERMINATIONS FOR PHASED USES
AND ACTIVITIES, (a) The provisions of this section apply to a use or activity for
which a consistency detenmr.ujon is required if
(1) at the time the proposed use or activity is initiated, there is
insufficient information to evaluate and render a consistency determination for the
entirety of the proposed use or activity;

(2) the proposed use or activity is capable of proceeding in discrete

mU. CSSB 308( )
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phases based upon developing information obtained in the course of a phase; and
(3) each subsequent phase of the proposed use or activity is subject to i
discretion to implement alternative decisions based upon the developing information.
(b) When a use or activity is authorized or developed in discrete phases and
each phase will require decisions relating to a permit, lease, or authorization for that
particular phase, the agency responsible for the consistency determination for the
particular phase
(1) may, in its discretion, limit the consistency review to that particular
phase if, but only if,
(A) the agency or another state agency must carry out a
subsequent consistency review and make a consistency determination before a
later phase may proceed; and
(B) the agency responsible conditions its consistency
determination for that phase on a requirement that a use or activity authorized
in a subsequent phase be consistent with the Alaska coastal management
program; and
(2)shall, when the consistency review is limited  under (1) of this
subsection, conductthe consistency review for the particular phase and make the
consistency determination based on
(A) applicable statutes and regulations;
(B) the facts pertaining to a use or activity proposed for that
phase that are
(i) known to the state agency responsible or made a pan
of the record during the consistency review; and
(if) material to the consistency determination; and
(C) the reasonably foreseeable, significant effects of the use or
activity proposed for that phase.
(c) In this section,
(1) ™agency responsible for the consistency determination” means
(A) the office of management and budget, for a cor

determination required to be made under AS 44.19.145(a)(l 1); and

CSSB 308( ) -12-
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(B) the commissioner of the resource agency that coc
a consistency review for a proposed use or activity, or for a proposed phase of
a use or activity, when required by this chapter for which a permit, lease, or
authorization is required to be approved or issued only by that resource agency;
(2) "resource agency" has the meaning given in AS 44.19.152.
* Sec. 9. This Act takes effect immediately under AS 01.10.070(c).
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CS FOR SENATE BILL NO. 308(FIN)

IN THE LEGISLATURE OF THE STATE OF .ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsors):  SENATE RESOURCES COMMITTEE

A BILL

FOR AN ACT ENTITLED

S-LS1689VX-

‘An Act modifying administrative procedures and decisions by state agencies that

elate to uses and dispositions of state land, property, and

resources, and to the

nterests within them; and modifying administrative procedures and decisions bgl

itate agencies that relate

esources, and to the interests within

nanagement program when the use or activity is to be authorized or developed

to uses and activities involving land,

them, that are subject

n phases; and providing for an effective date.”

JE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that

(1)

in order for the state to make a disposal of state land or of an interest i

property, and

to

!
the coastal
|

tate land, the legislature has previously determined that it is the responsibility of the director

if the division of lands in the Department of Natural Resources to make a written

etermination that the interests of the state will be best served;
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(2) each determination under AS 38.05 that the interests of the state will be
best served is a policy decision involving facts unique to each proposed disposal, and complex
issues the analysis and resoludon of which are most appropriately left to the expertise of the
agency making the determination;

(3) it is the intent of the legislature to confirm that the determination of when
and under what circumstances a disposal is in the state’s best interest is vested in the
discretion of the director of the division of lands, subject to the consent of the commissioner
af natural resources and the policy guidance provided by this Act;

(4) the scope of the review undertaken by the director of the division of lands
n supportof a proposed disposal is to be established in the director’s written finding made
jnder the provisions of this Act, and is to be based upon the known information or
nformationthat is made known to the director during the administrative review;

(5) in delegating this discretion, it is not the intent of the legislature to limit
aublic comment or the public’s opportunity to participate in the administrative review that
akes place before the determination by the director of the division of lands that a disposal is
n the state’s best interest;

(6) itis the legislature’s intent to ensure that the public participates in a timely
md meaningful manner in the development of the administrative record that will be used by
he director of the division of lands to define the scope of review of the written finding;

(7) analyses comparable to those generally required by 42 U.S.C. 4321 - 4370a
National Environmental Policy Act of 1969, as amended) for the preparation of an
mvironmental impact statement under 42 U.S.C. 4332(2)(C) are not necessary for support of
>est interest findings issued under AS 38.05 or conclusive coastal zone consistency
ieterminations issued under AS 46.40-

(8) speculation concerning future development activities that will be subject
0 independent permitting requirements is not necessary at the time a decision is made to
lispose of state land or an interest in state land;

(9) this Act is not intended to allow the director of the division of lands to
imit the scope of an administrative review so as to omit issues or disregard concerns that
itherwise must be addressed unuer the provisions of applicable statutes and regulations;

(10) conducting phased coastal zone consistency determinations is appropriate

308(FIN) -2-
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'in chose instances where there is insufficient information to determine the consistencv of a
jproposed development project from planning to completion; and

(11) consideration of a disposal as a phase of a development project is not

I‘intended to allrtificially divide or segment a proposed development project to avoid thorough
review of the project or to avoid consideration of potential future environmental, sociological,
,or economic effects, but rather is intended to allow for consideration of those issues when
i sufficient data are available upon which to make reasoned decisions.

* Sec. 2. AS 38.05.035(e) is amended to read:

(e) Upon a written Finding that the interests of the state will be best served,
the director may, with the consent of the commissioner, approve contracts for the sale,
lease, or other disposal of available land, resources, propertyi or interests in them, and,
in addition to the conditions and limitations imposed by law, may impose additional
conditions or limitations in the contracts as the director determines, with the consent
of the commissioner, will best serve the interests of the state. The preparation and
issuance of the written finding bv the director is subject to the following:

(1) with the consent of the commissioner and subject to the
director’s discretion, for a specific proposed disposal of available land, resources,
or property, or of an interest in them, the director, in the written finding,

(A) shall establish the scope of the administrative review on
which the director’s determination is based, and the scope of the written
finding supporting that determination: the scope of the review and finding
mav address onlv reasonably foreseeable, significant effects of the uses |j
proposed to be authorized bv the disposal;

(B) mav limit the scope of an administrative review and
Finding for a proposed disposal to

(i) applicable statutes and regulations;

(i) the facts pertaining to the land, resources, or
property, or interest in them, that the director finds are material to
the determination and that are known to the director or knowledge
of which is made available to the director during the administrative

review; and

-3 CSSB 308(FIN)
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(iii) issues that, based on the statutes and regulati
referred to in (il of this subparagraph, on the facts as described in
(i) of this subparagraph, and on the nature of the uses sought to be
authorized, the director finds are material to the determination of
whether the proposed disposal will best serve the interests of the
state: and
fC) mav. if the project for which the proposed disposal is
sought is a multiphased development, limit the scope of an administrative
review and finding for the proposed disposal to the applicable statutes and
regulations, facts, and issues identified in (B)(i) - (iii) of this paragraph
that pertain solely to a discrete phase of the project when
(i) the onlv uses to be authorized bv the proposed
disposal are part of that discrete phase:
(if) the department’s approval is required before the
next phase of the project mav proceed: and
(iii) the department conditions its approval to ensure
that anv additional uses or activities proposed for that or anv later
phase of the project will serve the best interests of the state:
2 the director shall discuss in the written finding prepared a
issued under this subsection the reasons that each of the following was not r-
material to the director’s determination that the interests of the state wf\VV be best
served:
(A) facts pertaining to the land, resources, or property, or j
an interest in them other than those that the director finds material under |
(D(B)(ii) of this subsection; and
(B) issues based on the statutes and regulations referred
in (I)(B)(i) of this subsection and on the facts described in (1)(B)(ii) of this |
subsection:
(3) a [A] written finding for an oil and gas lease sale under
AS 38.05.180 is subject to (g) of this section:

(4) a [. A] contract for the sale, lease, or other disposal of available

308(FIN) -4-
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iand or an interest in land is not iegaily binding on tne state mini the commissioner
approves the contract out it"the appraised vaiue is not greater than 550,000 in the case
or the sale or" land or an interest in iand, or 55.000 in the case of the annual rental of
land or interest in land, the director may execute the contract without the approval of
the commissioner”

151 public notice requirements relating to the sale, lease, or other
disposal of available land or an interest in land for oil and gas proposed to he
scheduled in the five-year oil and gas leasing program under AS 38.05.180(b). are
as follows:

(A) before a public hearing, if held, or in nnv case not less
than 180 davs before the sale, lease, or other disposal of available land or
an interest in land, the director shall make available to the public a
preliminary written finding that states the scope of the review established
under (1)(A) of this subsection and includes the applicable statutes and
regulations, the material facts and issues in accordance with (1)1B) of this
subsection, and information required bv (g) of this section, upon which the ,
determination that the sale, lease, or other disposal will serve the best |
interests of the state will be based: the director shall provide opportunity
for public comment on the preliminary written finding for a period of not
less than 60 davs: . _

(B) after the public comment period for the preliminary
written finding and not less than 90 davs before the sale, lease, or other
disposal of available land or an interest in land for oil and gas, the director
shall make available to the public a final written finding that states the
s :ope of the review established under (1)(A) of this subsection and includes
the applicable statutes and regulations, the material facts and issues in
‘jccormnco v ith il) of this subsection, and information required bv (g) of
this sec ion, upon which the determination that the sale, lease, or other
disposal will serve the best interests of the state is based:

(6) before [ BEFORE] a public hearing, if held, or in any case r

[NO] less than 21 days before the sale, lease, or other disposal of available land.

-5 CSSB 308(FIN)
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property, resources, or interests in them other than a sale, leasg, or other disposal
of available land or an interest in land for oil and gas under é)of this subsection.
the director shail make available to the public a written finding that, in accordance
with 11) of this subsection, sets out the material facts and applicable statutes and
regulations and anv other information required bv statute or regulation to be
considered [LAW] upon which the determination that the sale, lease, or other disposal
will best serve the interests of the state was based: however, a [. A] written finding
is not required before the approval of

[(1)] a contract for a negotiated saie authorized under

AS 38.05.115;

(B) [(2)] a lease of land for a shore fishery site under
AS 38.05.082;

(©) [(3)] a permit or other authorization revocable by the
commissioner;

(D) ((4)] a mineral claim located under AS 38.05.195;

(E) [(5)] a mineral lease issued under AS 38.05.205;

[(6)] a production license issued under AS 38.05.207;

@[(7)] an exempt oil and gas sale under AS 38.05.180(d) of
acreage offered in a sale that was held within the previous five years if the sale
was subject to a written best interest finding, unless the commissioner
determines that new information has become available that justifies a revision
of the best interest finding; or

(H) [(8)] a lease sale under AS 38.05.180(w) of acreage offered
in a sale that was held within the previous five years if the sale was subject to
a best interest finding, unless the commissioner determines that new
information has become available that justifies a revision of the best interest
finding!

(7) the director shall include in

(A) a preliminary written finding a summary of agencv an

public comments, if anv, obtained as a result of contacts with other

agencies concerning a proposed disposal or as a result of informal efforts
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undertaken bv the department to solicit public response to a proposed

disposal, and the department’s preliminary responses to those comments:

and

(B) the final written finding a summary of agencv ar
public comments received and the department’s responses to those

comments.

* Sec. 3. AS 38.05.035(g) is amended to read:

(9) Notwithstanding (e)(1)(A) and (Bl of this section, when [WHEN] the
director prepares a written finding required under (e) of this section for an oil and gas
lease sale «cheduled under AS 38.05.180, the director shall consider and discuss

11) in a final written [THE] finding [(!)] facts that are known to the
director at the time of preparation of the finding and that are
(A) material to (THE FOLLOWING MATTERS OR TO] issues
that were raised during the period allowed for receipt of public commenL
whether or not material to a matter set out in (B) of this paragraph, and
within the scope of the administrative review established bv the director
under (e)(1) of this section: or
(B) material to the following matters:
(M) [ (A)] property descriptions and locations:
(i) [(B)] the petroleum potential of the sale area, in !
general terms;
(iii) [(C)] fish and wildlife species and their habitats in ,
the area:
(iv) [(D)] the current and projected uses in the area,
including uses and value of fish and wildlife;
(v) [(E)] the governmental powers to regulate oil and
gas exploration, development, production, and transportation;
(vi) [(F)] the reasonably foreseeable cumulative effects
of oil and gas exploration, development, production, and transportation
on the sale area, including effects on subsistence uses, fish and wildlife

habitat and populations and their uses, and historic and cultural

7-
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1 resources:

(vii) [(G)! lease stipulations and mitigation measu
3 including any measures io prevent and miugate releases of oil and
4 hazardous substances, to be included in the leases, and a discussion of

the protecdons offered by these measures;

6 fviii) [(H)] the method or methods most likely to be

7 used to transport oil or gas from the lease sale area, and the advantages,

8 disadvantages, and reladve risks of each:

9 fix) [(1)] the reasonably foreseeable fiscal effects of the
10 lease sale and the subsequent activity on the state and affected
1 municipalities and communities, including the explicit and implicit
12 subsidies associated with the lease sale, if any;

13 fx) [(J)] the reasonably foreseeable effects of oil and gas
14 exploration, development, production, and transportation on |
15 municipalities and communities within or adjacent to the lease sale area;
16 and

17 (xi) [(K)] the bidding method or methods adopted by the !
18 commissioner under AS 38.05.180; |
19 (2) in a preliminary written finding, facts that are known to the
20 director at the time of preparation of the finding and that are 1
21 (A) material to issues that the department identifies, whether
K2 or not material to a matter set out in (B) of this paragraph, and within the !
23 scope of the administrative review established bv the director under (c)fl)
24 of this section: or
25 (B) material to a matter described in flI)(B) of ;this ,
26 subsection [A SUMMARY OF AGENCY AND PUBLIC COMMENTS [* "
27 RECEIVED AND THE DEPARTMENT’S RESPONSES TO THOSE'!
28 COMMENTS]; and r.e
29 (3) the basis for the director’s preliminary or final finding, as
30 applicable, [DETERMINATION] that, on balance, leasing the area would be in the
31 state’s best interest.

308(FIN) -8-
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* Sec. 4. AS 38.05.035 is amended by adding new subsections to read:

(h) In preparing a written finding under (e)(1) of this section, the director may
not be required to specuiate about possible future effects subject to future permitting
that cannot reasonably be determined until the project or proposed use for which a
written best interest finding is required is more specifically defined, including
speculation about

(1) effects that are remote in time or place:

(2) the exact location and size of an ultimate use and related facilities:

(3) the economic feasibility of ultimate development; and

(4) future environmental or other laws that may apply at the time of !
any future development.

(i) A person who is eligible to file a request for reconsideration under this i
subsection and who is aggrieved by the final written finding of the director entered
under (e)(5) or (6) _of tﬁs_ section may, within 20 days after the issuance of the final
written finding, request reconsideration of the decision by the commissioner. A person
is eligible to file a request for reconsideration if the person

(1) meaningfully participated in the process set out in this chapter for

receipt of public comment by

(A) submitting written'comment during the period for receij

of public comment;

\B) presenting oral testimony at a public hearing, if a public j

hearing was held; or

© adopting as the person’s own testimony concerns that we

expressed by another, either by submitting a written statement to that effect
during the period for receipt of public comment or by so declaring during a
public hearing; and
(2) is affected by the final written finding.
(1) A request for reconsideration submitted under (i) of this section must
specify the written finding complained of and the specific basis upon which it is
challenged. The commissioner shall grant or deny the request within 30 days after

issuance of the final written finding. Failure of the commissioner to act on the request

9- CSSB 308(FIN)
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t'or reconsideration within this period is a denial of the request for reconsideration and
a final administrative decision for purposes of appeal to the superior court.

(k) If a request for reconsideration is granted, the commissioner may order the
director to issue a new final written finding after reconsiderarion as may be required
under the circumstances.

(D A person may appeal a final written finding issued under (e)(5) or (6) of
this section to the superior coun, but only if the person was eligible to request, and did
request, reconsiderarion of that finding under (i) of this section. The person shall
initiate the appeal within 30 days from the date that the decision on reconsiderarion
is mailed or otherwise distributed, or the date the request for reconsiderarion is
considered denied by the commissioner’s failure to act on the request, whichever is
earlier. The points on appeal are limited to those presented to the commissioner in the
person’s request for reconsiderarion.

(m) For purposes of appeal under (1) of this section, the burden is upon the

party seeking review to establish the invalidity of the finding.

* Sec. 5. AS 38.05.075(h) is amended to read:
(h) rerson aggrieved by a decision of the commissioner under this section

may appeal to the commissioner within five days of the prequalificarion decision. The
decision of the commissioner under this subsection [OR UNDER AS 38.05.035(¢)]

may be appealed to the superior court.

* Sec. 6. AS 38.05.945(a) is amended to read:

@ This section establishes the requirements for notice given by the department

for the following actions:

(1) classification or reclassification of state land under AS 38.05.300
and the closing of land to mineral leasing or entry under AS 38.05.185;

(2) zoning of land under applicable law;

(3) issuance of a —

(A) preliminary written finding under AS 38.05.035(e)(5)(A)
regarding the sale, lease, or disposal of an interest in litate land or
resources for oil and gas subject to AS 38.05.180(b); -

(B) final written finding under AS 38.05.035(e)(5)(B).

CSSB 308(FIN) -10-
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regarding the sale, lease, or disposal of an interest in state land or
resources for oil and gas subject to AS 38.05.180(b):
© written  finding for [A DECISION

AS 38.05.035(e) REGARDING] the sale, lease, or disposal ofan interest in |

(4) a comperirive disposal of an interest in state land or resources after j
final decision under AS 38.05.035(e);

(5) a public hearing under AS 38.05.856(b);

(6) a preliminary' finding under AS 38.05.035(e) and 38.05.855(c) ;
concerning sites for aquatic farms and related hatcheries.

Sec. 7.AS 38.05.945(b) is amended to read: j
(b) When notice is required to be given under this section.

(1) the notice must contain sufficient information in commonly
understood terms to inform the public of the nature of the action and the
opportunity of the public to comment on it:

(2) if the notice is of a preliminary written finding described in
(a)(3)(A) of this section, the department shall give notice at the beginning of the
public comment period for the preliminary written finding, notifying the public
of the right to submit comments: the department shall give notice bv

(A) publication of a legal notice in newspapers of statewide j
circulation and in newspapers of general circulation in the vicinity of the |
proposed action at least once a week for two consecutive weeks;

(B) publication of a notice in display advertising form in the
newspapers described in (A) of this paragraph at least once a week for two
consecutive weeks:

(C) public service announcements on the electronic media
serving the area to be affected bv the proposed action; and

(D) one or more of the following methods:

(i) posting in a conspicuous location in the vicinity of
the action:

(i) notification of parties known or likelv to be

11- CSSB 308(FIN) |
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affected bv the action: or
(iii) another method calculated to reach affected
j parties:
(3) if the notice is of an action (NOTICE OF ONE OR MORE

A NS L

ACTIONS] described in (a) of this section, other than notice of an action under
(@)(3)(A) of this section, the department shall give notice [SHALL BE GIVEN] at

least 30 days before the acrion by publication in newspapers of statewide circulation

8 and in newspapers of general circulation in the vicinity of the proposed action and one

9 or more of the following methods:

10 (A) [(DH] publication through public service announcements on
11 i the electronic media serving the area affected by the action;

12 (B) [(2)] posting in a conspicuous location in the vicinity of the K
13 action; :
14 (C) [(3)] notification of parties known or likely to be affected

15 by the action: or

16 (D) [(4)] another method calculated to reach affected persons
17 [[ A NOTICE SHALL CONTAIN SUFFICIENT INFORMATION IN
18 COMMONLY UNDERSTOOD TERMS TO INFORM THE PUBLIC OF THE

19 NATURE OF THE ACTION AND THE OPPORTUNITY OF THE PUBLIC
20 TO COMMENT ON THE ACTION].
21 * Sec. 8. AS 46.40 is amended by adding a new section to read: -
gam Sec. 46.40.094. CONSISTENCY DETERMINATIONS FOR PHASED USES J
23 AND ACTIVITIES, (a) The provisions of this section apply to a use or activity for
24 which a consistency determination is required if

25 (1) at the time the proposed use or activity is initiated, there is
26 I! insufficient information to evaluate and render a consistency determination for the

27 | entirety of the proposed use or activity;

28 ! (2) the proposed use or activity is capable of proceeding in discrete
29 | phases based upon developing information obtained in the course of a phase; and

30 (3) each subsequent phase of the proposed use or activity is subject to
31 discretion to implement alternative decisions based upon the developing information.

CSSB 308(FIN) 12
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(b) When a use or activity is autnorized or developed in discrete phases and
each phase will require decisions reladng 10 a permit, lease, or authorization tor that
particular phase, the agency responsible for the consistency determination for the
particular phase

(1) may, in its discretion, limit the consistency review to that particular
phase if, but only if,
(A) the agency or another state agency must carry out a

subsequent consistency review and make a consistency determination before a

later phase may proceed; and

(B) the agency responsible conditions its consistency
determination for that phase on a requirement that a use or activity authorized
in a subsequent phase be consistent with the Alaska coastal management
program; and
(2)shall,  when the consistency review is limited under (1) of this
subsection, conductthe consistency review for the particular phase and make the
consistency determination based on
(A) applicable statutes and regulations;
(B) the facts pertaining to a use or activity  proposed forthat
phase that are
(i) known to the state agency responsible or made a part
of the record during the consistency review; and

(i) material to the consistency determination; and

(C) the reasonably foreseeable, significant effects of the use or. IT
activity proposed for that phase; : —
(3) shall, when the consistency review is limited under (1) of this
subsection, prepare and issue a written statement describing the reasons for its decision
to make the consistency determination for the use or activity in phases.
(¢) In this section,
(1) "agency responsible for the consistency determination™ means
(A) the office of management and budget, for a consisten

determination required to be made under AS 44.19.145(a)(l 1); and

13- CSSB 308'FIN)
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tB) the commissioner of the resource agency that coordinates
a consistency review for a proposed use or activity, or for a proposed phase of
a use or activity, when required by tins chapter for which a permit, lease, or
authorization is required to be approved or issued only by that resource agency; 4
(2) "resource agency" has the meaning given in AS 44.19.152. |
* Sec. 9. This Act takes effect immediately under AS 01.10.070(c).

CSSB 308(FIN) -14-
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8-LS1689\E.I-
/ATE’dTG’It Chenoweth

2/22/94

AMENDMENT

OFFERED IN THE SENATE
TO: SB 308

Page 2, line 21:

Delete "and"

Page 2, lines 22 - 31:

Delete all material and insen:

"(21 subject to the director’s discretion, and with the consent of
both the commissioner and the person seeking the proposed disposal, for a
specific proposed disposal of available land, resources, or property, or of an
interest in them, the director mav. if the project for which the proposed disposal
is sought is a multiphased development, limit the scope of an administrative
review and finding for the proposed disposal to the applicable law, facts, and
issues identified in (IKBKil and (iii of this subsection that pertain solely to a
discrete phase of the project: an administrative review and finding that is limited
under this paragraph is subject to each of the following:

(Al the oniv uses of the land, resources, or property, or the
interest in them, to be authorized bv the proposed disposal are uses that
are part of the discrete phase of the project:

(Bl the person seeking the proposed disposal agrees in
writing that the person understands and agrees that

(il the director’s approval of the proposed disposal
does not give the person a vested right to proceed bevond the
discrete phase of the project for which the approval is given:

(i) the person’s investment, if any,
discrete phase of the project following the director’s approval of

the proposed disposal is at the person’s own risk;

made i



8151689SE.1

(ili))  the director mav disapprove a subsequent
related disposal for the multiphased development if the director
determines that the subsequent related disposal will not serve the
state’s best interest: and
(iv) the director mav not, during anv determina
of the best interest of the state in conjunction with a subsequent
related disposal for the multiphased development, consider the
investment made bv the person following the director’s previous
approval of a proposed disposal for the project: and
(©) if. during an administrative review of a prop
disposal that represents a phase of the multiphased development, the
director considers the costs of the project related to that phase, the
director mav not consider benefits from the proposed disposal that do not

result directly from the same phase:"

Renumber the following internal paragraph designation within AS 38.05.035(e) accordingly.
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Mnendmelyr  _.

2/22/94

AMENDMENT

OFFERED IN THE SENATE
TO: SB 308

Page 1, line 3, after "them™:
Insert "and to cooperative resource management or development agreements

based on them"

Page 1, following line 6:
Insen a new bill section to read:
"* Section 1. AS 38.05.027(a) is amended to read:

(@ Consistent with the authority of the commissioner under law, the
commissioner, after determining that the agreement is in the best interests of the
public and the state, may enter into cooperative resource management or development
agreements with the federal government, a state agency, a village or municipality, or
a person. Before [SPECIFIC GUIDELINES TO PROTECT THE STATE AND
PUBLIC INTEREST SHALL BE ESTABLISHED, IF NECESSARY, BY THE
COMMISSIONER BEFORE] entering into an agreement under this section, the
commissioner shall

(1) for a cooperative resource management or development
agreement entertu .nto with a municipality, a village, or a person for a proposed
sale, lease, ur other disposal of land, resources, or property, or of an interest in
them, that is for a multiphased development project, require the municipality,
village, or person to indemnify the state for costs incurred for the sale, lease, or
disposal, and anv investment made as a result of the sale, lease, or other disposal.
if

(A) the project for which the agreement is to be made
requires the department to issue a permit or other authorization: and

(B) the commissioner revokes the permit or authorization

1-
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before completion of the final phase of the project: and

(21 establish other specific guidelines to protect the state and public

interest."
Page 1, line 7:
Delete "* Section 1."

Insen "* Sec. 2."

Renumber the following bill sections accordingly.
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Page 12 line 26 after the word "significant" add the word "future" a//

Amendment to SB 308

Page 12, line 27 after the word "proposed" delete "for that phase".
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State of Alaska
Deportment of Law

M EMORANDUM

Senate Finance Committee: CATE March 22, 1934

Senators Pearce, Frank, Jacko, RLE NO
Kelly, Kerttula,"- Rieger & Sharp ' 221-94-0515

TEL N0 965-5255

SUBJECT; Sale 78 Administrative
Appeal

FBOM Mary Ann Lundaurst
Assistant Attorney General
Oil, Gas & Mining - Anchorage

In response to a request made this morning by the
senate finance subcommittee on S3308, enclosed is the Department
of Law®"s response to Trustee"s offer of settlement of the Sale 73

administrative appeal.

IfT I can be of further assistance, please do not
hesitate to contact me.

Attachment

cc: James S. Eason, Director, Division of Oil and Gas

MA "cars
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h
WALTER J. HICKEL GOVERHOI

PLEASE REPLY TO:

2 ARV i s

DEPARTMENT OF LAW BRE (58

" NS e
OFFICE OF THEATTORNEY GENERAL IQWW%

February 10, 1094 OE?&%&% AR

Mr. Peter Van Tuyn
Trustees tor Alaska

725 Christensen ive
Anchorage, Alaska 99501

Re: Ninilchik Traditional Council v. State
AGO File No. 221-94-0515 Civ.

Dear Mr. Van Tuyn:

I am responding to your Offer of Settlement dated February 7, 1994. [t has come
to my attention that the substance of Trustees' settlement offer, which was labeled "Confidential -
- For Settlement Purposes Only" has been widely disseminated in Juneau since it was presented
to the state. Since the state has treated this letter u>a confidential document up to this point, we
can only assume that Trustees of Alaska have chosen to selectively disseminate the terms of this
offer of settlement. In light of the general knowledge of this settlement offer, the state ‘will not
be treating the letter, nor this response on behalf of the Department of Natural Resources, as

confidential.

Tiic terms of settlement you propose are not acceptable, and the Department of
Natural Resources is reluctant to entertain settlement of the Lease Sale 78 administrative appeal

at this time.

Our reasons for declining your offer should be readily apparent First you do not
offer dismissal of the lawsuit with prejudice. You simply point out the obvious - that it is
unlikely, absent the Supreme Court’s reversal of the Superior Court’s injunction or legislative
intervention, that the state can proceed with Sale 78 until mid-1998. Then you suggest that
"settlement mav be possible within a time frame which would allow the state to proceed with the
sale this year." Feb, 7, 1994 letter (emphasis added). Therefore, Trustees' offer of settlement

may not offer the state anything for settling.

Presumably, Trustees mean by its settlement offer that it would cooperate to have
the injunction removed, allowing the sale to be held while litigation on the underlying issue
continues. The state would still be exposed to the continuing costs of pursuing this and other
sale-related litigation in which it is engaged with Trustees. Both the state and its lessees would



TO: Peter Van Tuyn February 14, 1994
RE: AGO tile no. 221-94-0515 Page -2-

be subjected to prolonged uncertainty regarding the validity, terms and conditions of any leases
which might be issued under those circumstances.

Moreover, dismissal of the Sale 78 litigation in its entirety docs not address the
broader question of the substantial risks to the state’s ability to conduct its competitive leasing
programs which have been created by the lawsuits which Trustees have pursued against Sales 50,
55 and 78 (as well as the appeal of the department's Good News Bay decision). The legislature
will shortly he addressing the broader question and exploring legislation to clarify its intent
regarding what the scope and content of best Interest Findings and ACMP Consistency

Determinations should be.

I think that it is also important to note that while the Trustees have alleged (albeit
vaguely) wide-reaching problems with respect to the Final Best Interest Finding and the
Consistency Determination, it appears from your settlement offer that the Trustees' concerns are,
in fact much narrower. If the public interest litigants are willing to trade off their much broader
concerns, as were alleged in the appeal, for the much narrower concerns of the commercial
fishing industry’, then perhaps we should revisit the public interest litigant status of the appellants.

In conclusion, the state has de“rmined that it would set a bad precedent to settle
the injunction while continuing the costs of litigation and perpetuating t@uncertainty which has
been cast over the state’s leasing program, The state also sees no a\w-ntage to settling this
appeal in its entirety. Further, while the Superior Court has granted the Trustees’ motion for
stay of Lease Sale 78, the state has petitioned the Alaska Supreme Court regarding the correctness
of the Superior Court's decision. If the Supreme Coun timely reverses the Superior Coun with
regard to the stay, Lease Sale 78 will be able to proceed in a timely manner.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

& /IAyr

Mary Ann Lundquist
AW Assistant Attorney General
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IT tO ORDERED: FHE PETITION FOR REVIEW FILED ON JANUARY 20, i9S4, IS
ENTERED AT THE DIRECTION OF THE SUPREME COURT ON FEBRUARY 22,

DENIED.
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N 3—1174 CIVIL 7RU
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MEMORANDUM February 24, 1994

SUBJECT: CSSB 308 (Resources) -- Sectional analysis
(Work Order No. 8-LS1689\K)

TO: Senator Drue Pearce, Co-Chair
Senate Finance Committee
Attn: Bill Miles

FROM: Jack Chenoweth
Legislative G

My comments are to the version of the bill reported yesterday from the Senate
Resources Committee and under consideration by the Senate Finance Committee.

The bill title describes the measure as one to modify administrative procedures and
decisions relating to uses and disposition of state land, property, and resources, and
related interests and to similar purposes involving pioposed multiphased uses and
activities that are subject to the state’s coastal management program. The measure
is applicable to administrative procedures and decisions made §v the commissioner
of natural resources under thi Alaska Land Act (AS 38.05) and by the party

y The issue appears lo arise oul of a decision adverse lo ihe Department of Natural
Resources in the issue of coal mining permits under the slate’s Surface Coal Mining Control
Act, AS 27.21. In Trustees for Alaska v. Gorsuch. 835 P.2d 1239 (Alaska 1992), the court
disposed of one issue in favor of the plaintiffs by noting that “statutory language docs support
Trustees’... argument that (the department] may not ignore cumulative effects of miniig and
related support facilities by unreasonably restricting its jurisdiction and disregarding the
effects of activities outside that jurisdiction." Looking, first, at purposes and policies that
underlay the statutes in question, the court reached this determination:

These purposes cannot be accomplished by ignoring cumulative impacts.
Based on the policies inherent in these purposes, we conclude that DNR
may not ignore cumulative effects of mining and related support facilities by
unreasonably restricting its jurisdiction or by permitting facilities separately.
These purposes require that at the time DNR reviews any |Surfacc Coal
Mining Control Act] permit application :1 consider the probable cumulative
impact of all anticipated activities which will be part of a "surface coal
(continued...)
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charged with makingpconsistency determinations under the coastal management
program (AS 46.40).

Alaska Land Act: Department of Natural Resources --

AS 38.05.035(e) directs the director of the division of lands to make written "best
interest” findings in a range of applications and actions involving the lease, sale, or
other disposal of state land, resources, property, or interests in them. The significant
substantive change wrought to that subsection by the measure’s bill section 1 would
authorize the division director to

-- (1) under subparagraph (1)(A), define "the scope of the administrative
review on which the director’s determination is [to be] based, and the scope of the
written finding supporting that determination”; further, under the limitation proposed,
that scope and that written finding are proposed to be limited to "only reasonably
foreseeable, significant, direct effects of the uses proposed to be authorized by the

disposal™;

A(...continued)
mining operation,” whether or not the activities are part of the permit under

review. If DNR determines that the cumulative effect is problematic, the
problems must be resolved before the initial permit is approved.

835 P.2d at 1246.

& On the matter of review of cumulative impacts, the Gorsuch conclusion was
followed in Trustees for Alaska v. Department of Natural Resources. 851 P.2d 1340 (Alaska
1993), a challenge to the Camden Bay lease sale, Lease Sale 50, wherein the department had
been charged with making a consistency determination under the Alaska coastal management
program, a determination that plaintiffs contended was inadequate. Again, the court noted:

... |Dleferring a careful and detailed look at particularized geophysical
hazards to later stages of the development process, as DNR evidently
intends, entails certain practical risks. First;, DNR%s method means that
particularized geophysical hazards will be considered on a leasc-site-by-lease-
site basis. This may tend to mask appreciation of any cumulative environ-
mental threat taat would otherwise be apparent if DNR began with a
detailed and comprehensive identification of those hazards. Second, as we
noted in Trustees for Alaska v. Gorsuch. 835 P.2d 1239, 1246 n. 6 (Alaska
1992), the more segmented an assessment of environmental hazards, the
greater the risk that prior permits will compel DNR to approve later,
environmentally unsound permits.

Trustees for Alaska v. Slate. Department of Natural Resources, 851 P.2d 1340, at 1346.
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-- (2) under subparagraph (1)(B), restrict the scope of the review and the
written finding,

-- to applicable law and to facts that the director "finds are material to
the determination and that are known to the director” or the knowledge of
which derives from the administrative review process; and

-- to issues that the director i ds are material to the determination of
whether the disposal proposed will best serve the interests of the state; and

~ (3) under subparagraph (1)(C), give consideration to the disposal by phases
if the proposed disposal involves a multiphased development when the department
determines that each of the contingencies set out for phased consideration are
present.

AS 38.05.035(g) sets additional parameters on the making of a written best interest
finding. Under hill section 2, in addition to providing the summary of comments and
the explanation for the basis of the decision as that subsection currently requires,
AS 38.05.035(g) would be amended so that the director must set out in the finding
a discussion of (1) facts material to issues raised during the period of public
comment, whether those facts are also material to a matter identified in subpara-
graph (B), so long as those material facts were within the scope of the administrative
review as defined by the director under (e)(1), and (2) facts that are material to the
matters that are currently specified in AS 38.05.035(g)(1)(A) - (K).

*

Consistency determinations: Coastal Management Program --

Like considerations motivate the proposed modification of the consistency determina-
tion process under the Alaska coastal management program.

"Consistency determinations™ are administrative reviews intended to ascertain whether
or not "uses and activities" proposed to be conducted in the coastal area are
consistent with the standards that have been adopted by the state and its coastal
resource districts. AS 46.40.100; 6 AAC 80.010(b). When required for a federal
project, or when the proposed use or activity involves the permits of two or more
state agencies, the division of governmental coordination is the agency responsible for
making the consistency determination. Wh . the only permits required are all to be
issued by one agency, and that is almost always one of the three "resource agencies,"
the Departments of Environmental Conservation, Fish and Game, and Natural
Resources, that single agency becomes the party responsible for making the
consistency determination.
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The addition of .FS 46.40.094 by hill section 3 replicates the principles outlined for
Department of ' rural Resources by bill section 1, and makes them applicable in the
context of coast?’i management consistency determinations when those determinations
involve uses or activities "authorized or developed in discretj phases.” The material
being added authorizes consistency deti tarnations on a phased basis by allowing the
agency responsible for making the consistency determination to limit that review to
a particular phase when each of the contingencies identified in (a)(1) is present, and
requiring the completed consistency determination to be based on the factors set out

in (a)(2).

Section 4 of the bill gives it an immediate effective date.

JBC:pl
94-157.plm
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INSIDE: Oilandgas leasing legislation

SB-308, HB-474—

Editors note: Thefollowing is based on interviews
with Dept, o fNaturalResources officials, and on testi-
mony by the department before legislative committees.

Q: Why is the legislation proposed in Senate Bill
308 and House Bill 474 needed?

A Inaseries of decisions, the Alaska Supreme Court
has ordered changes in the state Best Interest Finding
document for oil and gas lease sales, and, more recently,
the granting of offshore prospecting permits for minerals.
These decisions have resulted in substantial delays in the
state’s leasing program, which is needed to insure a
continuous pace of oil exploration, and hopefully, new
discoveries. In its decisions, the court indicates that the
current method of preparing for land dispositions is
insufficient to meet its criteria. But that criteria is unknown.
It is being spelled out on a decision-by-dedsion basis.

Unless this problem is remedied, either through more
explicit legislative direction such as proposed in SB-308
and HB-474, or through the state’s adoption of a costly and
voluminous federal-type EIS system, it is unlikely that any
future oil and gas lease sale or other land action requiring a
Best Interest Finding will survive legal challenge.

Q: What is a Best Interest Finding?

A The Best Interest Finding is the administrative record
of a decision by the Commissioner that a proposed land
disposition is in the best interest of the stale. The document
shows that the Commissioner has looked at the pros and
cons of an action and carefully considered, and analyzed,
all issues raised in the required public review process,

Q. How would SB-308 or HB-474 change it?

A Not by much, really. What the legislation does is fve
clarification to the way the Commissioner reviews issues
that are raised. By more clearly defining in statute what is
required, the courts will tie able to see that the Commis-
sioner has, indeed, followed the legislature's intent.

Q. Critics of this legislation charge that it would
“narrow” the Commissioner’ review, so that consid-
eration of some issues might be excluded.

A That's not so. In fact, the legislation actually strength-
ens requirements that the Commissioner review all issues
brought up. What the legislation does, however, is give

preserving Alaskans oilaid gas leasing program

more direction to the Commissioner to consider foreseeable,
direct effects. This directive is already in the statute for oil
and gas lease sales (“reasonably foreseeable” effects must
now be assessed) but the words are apparently not strong
enough for the court. SB-308 and HB-474 adds two words,
so that the statute will read “reasonable foreseeable, signifi-
cant, direct...”.

Parties who challenge lease sales may continue, of
course, to raise speculative and indirect effects, but the court
will be able to look to a stronger enabling statute in support
of the Commissioner’ decision.

SB-308 and HB-474 actually strengthen the review
process by requiring the Commissioner to review all
pertinent issues raised in public hearings or public com-
ments. Thai is not now in the law: The intent is to make a
more thorough, balanced decision document.

Q. But people worry about the discretion given
the Commissioner of Natural Resources to decide
whether an issue is “substantial” or irrelevant

A Some public official has to make that decision. If we
are to engage in review of endless speculative issues, we wind
up with volumes of documents and the probability that the
decision will be made, in any event, on the basis of signifi-
cant, foreseeable, and direct effects. The point is our laws
now give that authority, and discretion, to the executive
branch Commissioner of Natural Resources. SB-308 and HB-
474 clarifies the authority. If the legislature wishes some
other official, or agency, to make the best interest decision, it
could delegate it to another office in the executive branch, or
the legislature can make these decisions itself on a case-by-
case basis. Ifwe leave it as it is, we effectively delegate this
decision to the courts, who are now deciding when a Best
Interest Finding is appropriate.

Q. Docs the legislation enable the Commissioner
to approve projects in phases, thereby avoiding
consideration of long-term cumulative effects?

A The law now implicitly allows the Commissioner to
appro e phases of development, through the sequential
approvals required for a lease sale and any subsequent
activity, such as development of a discovery. The legislation
would make that implicit authority explicit, Current law also
requires a review of cumulative effects of development and
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subsequent transportation of oil and gas on wildlife popula-
tions and habitat. SB-308 and HB-474 doesnt change that.
The bills do state more clearly that projects can be approved
in phases, but also that future phases will be subject to
separate review. That clearly puts a lessee on notice that
should some unforeseen effect come to light, the Commis-
sioner has the authority to alter or halt development. In two
occasions in recent years — development of the Point
Mcintyre and Niakuk offshore fields on the North Slope —
the Commissioner ordered changes in development plans to
avoid environmental impacts.

Q. But once the state issues a lease, doesn't it
open itself to liabilities if development of that lease Is
subsequently blocked?

A Ever since the Kachemak Bay state oil and gas leases
were repurchased in the mid-1970s, the state has included in
its leases clear language that addresses this point. The state
does assume some financial liability, but that is spelled out in
the lease to remove any uncertainty. Since this language was
inserted in lease forms, 40 competitive state lease sales have
been held, with 1,758 leases issued. There have been no
problems. In total, about four million acres of stale lands are
covered by oil and gas leases with this provision. The
Kachemak Bay lease sale also stimulated the state legislature
to establish the present five-year leasing schedule, so that
sales planned in sensitive areas would be known to the public
well in advance, in time for policy decisions to be made.

Q: Would the legislation conflict with federal
Coastal Zone Management law?

A DNR doesn't think it does. The only sc.tion of SB-308
and HB-474 that addresses coastal zone management is the
part that deals with decisions on phases of development.
Since the federal CZM program allows for phasing of devel-
opment, there wouldn't seem to be a problem.

Q: Absent this legislation, the Supreme Court
seems to be encouraging the state to adopt a full-
blown federal Environmental Impact Statement
process. Whats wrong with that?

A It is very costly, a matter of some concern when state
revenues are declining. And, it is unnecessary if the signifi-
cant issues can be addressed under the current procedure,
with state law modified by SB-308 or HB-474.

DNR's Best Interest Findings are prepared by a staff of

five, and cost an average of $105,000 each. The federal
Minerals Management Service spends an average of $500,000
on each EIS under the federal Outer Continental Shelf leasing
program. MV employs 53 people in its leasing section,
which is responsible for producing the EIS. DVRwould have
to greatly increase its operating budget and staffing levels to
fund the necessary environmental studies and prepare an EIS-
type document. To date, MV has spent $72.6 million for
environmental studies within the Cook Inlet region.

Q. Would the number of lease sales decrease?

A Yes. In 14 years of leasing since 1979, DNR has held 42
lease sales, averaging three sales a year. MIMS has held only 15
Alaska OCS lease sales since the program began in 1976.
Preparing an EIS is costly, and with the increased funding
requirement, DNRwould be able to hold only one sale every
18 months, a major reduction in its leasing program.

Q. Would an EIS-type approach prevent lawsuits?
A N> lawsuits were filed against half of the MVB sales,
resulting in two sales being enjoined and two sales postponed.

AOGA’s position on the legislation

The Alaska Oil and Gas Association (AOGA) supports a
hill analysis of all issues and concerns through the best
interest finding process for each lease sale. The Association
feels that the current statutes and regulations were designed
to do just thalL

However, AOGAIs concerned by the uncertainty that has
been created by recent rulings of the courts interpreting the
current law.

AOGAsupports certainty in the process so that DNR'S
scope of review can be defined during the administrative
review process and not by the courts. The only question is
how to define that scope of review.

» Through review of the information available, the
Director of the Division of Oil and Gas should determine
those issues that should be addressed during the review.

* All public comments should be considered in deter-
mining what that scope of review should be.

» AUconcerns required by legislation should continue to
be part of the scope of review.

AOGAsupports SB-308/HB-474.
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April 32, 1994

The Honorable Drue Pearce via rax 465-3872 and mail
Alaska State Legislature

State Capitol, Room 508

Juneau, Alaska 99801-1182

Subject: Amendments to CSSB 308
Dear Senator Fearce:

By memorandum dated April 9,1994 | discussed the amendments reflected in version U of
CSSB 308. In addition, I described two amendments which were, at that time, being drafted
in response to comments which liad been received during and after the Senate Finance
Committee hearing on April 8.

In addition to the two amendments which were being diafwd at the time, eight additional
amendments have now been drafted for consici-ration by the Finance Committee. | have
summarized below the purpose for each of those amendments.

0 Amendment #3 clarifies that persons may meaningfully participate in an
administrative review by presenting oral testimony or by affirmatively adopting the
testimony of others by submitting a written statement to that effect during the period
allowed for receipt of public comment or during the public hearing.

0 Amendment #4 was drafted in response to public comments indicating concern that
comments on proposed disposals or projects would be summarily dismissed if
determined by the director to be non-material. The amendment clarifies that the
director will discuss, in writing, the reasons for any determination of non-materiality,

as well as discussing, in writing, those issues which he finds material to a proposed
disposal or project.

0 Amendment #5 clarifies that the determinations of the state’s best interest are those,
rendered under Title 38; specifically, AS 38.05.

o] Amendment #6 clarifies that it is the Legislature’ intent that the public have an
opportunity to timely and meaningful ly participate in the director’ determination of
the scope of review appropriate to a specific finding.

®\YVa VA
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0 Amendment #7 simply adds economic effects to environmental or sociological effects

in finding #11 of CSSB 308.

0 Amendment #8: The language of this amendment is designed to reinforce legislative
intent that a director should not "artificially divide or segment’ proposed projects
simply to avoid a thorough review of the project.

0 Amendment #9 clarifies that both Oil and Gas Preliminary and Final Best Interest
Findings will include a summary of agency and public comments received as of the
time of each finding, as well as the department’s responses to those comments. In
addition, this amendment codifies the requirement that all written findings issued
under AS 38.0S.035 (e) will include a summary of agency and public comments, as
well as the department's response to those comments.

0 Amendment #10 establishes a requirement that when a consistency review is limited
to consideration of a specific phase, the director or the responsible agency will

prepare and issue a statement describing its bases for making a consistency
determination in phases.

If you have any additional questions, please feci free to call

Sincerely,



MEMORANDUM

TO: ~ tor Drue Pearce

FROM: /dim”~ason, Director
bivision of Oil and Gas, DNR

RE: CSSB 308

DATE: April 9, 1994

You have asked that | respond to the concerns raised in the "Coastal
Districts' Briefing Paper on CSSB 308" dated April 7, 1994, which
was addressed to members of the Senate Finance Committee. My
comments below address the issues raised in that document, and
summarize briefly the responsive amendments reflected in the
current CSSB 308. In addition, | have outlined certain other
amendments which are currently being drafted which will respond to
specific recommendations received during yesterday's hearing and
subsequently.

Based upon my review, | believe there may be some confusion arising
from the fact that the Districts’ comments are directed to the prior
version of CSSB 308, version K. The work draft of CSf'B 308 which
the Finance Committee adopted yesterday is version |  Version U
represents DNR s response to the working groups' "c ,ments and
recommendations which were raisad during the fi' meetings
between the parties since S.B. 308 arrived in the Senate Finance

Committee.

Version U of CSSB 308 contains many substantive amendments
which were made to address concerns of the Districts, as well as
others including the federal Office of Coastal Resource Management
(OCRM). The changes which were incorporated to address specific
concerns identified in the Coastal Districts' Briefing Paper are
summarized below.

First, in response to the groups' concerns about scope of review,
language was incorporated in the Findings of Section 1 to make clear
that the scope of review for findings will include a response to all



concerns raised during the public review period before a disposal.
For oil and gas 'ease sales, for example, all factors listed under
current A.S. 38.05.035 (g) must be addressed plus any other issues
raised by tho public.

In t ponse to concerns about potential abuse of the right to phase
consideration of projects, language was added in Findings 10 and 11
to clarify intent, and Section 8 was amended to make clear that
phasing of state disposals and projects would occur only under the
same circumstances as federal regulations now provide.

Under both federal and state law, as amended by Version K of CSSB
308, phasing would be appropriate when not enough is known about
the potential future aspects of a development project to issue just
one conclusive consistency determination. If the specifics of a
proposed project can be sufficiently defined in the beginning,
phasing cannot be allowed.

To further strengthen this concept, Finding 11 provides explicit
guidance to a director that "...consideration of a disposal as a phase
of a development project is not intended to avoid consideration of
potential future environmental or sociological effects, but rather is
intended to allow for consideration of those issues when sufficient
data are available upon which to make reasoned decisions.”

The Briefing Paper expressed concern that "...certain portions of S.B.
308 may be disallowed by the federal government..." and referenced
earlier correspondence from OCRM and an April 24, 1994 Alaska
Attorney General's Opinion. However, both the OCRM letter and the
Attorney General’'s Opinion were written in response to version K of

S.B. 308.

The two provisions of version K which both of those documents
questioned as potentially being disallowed were the effecl of
limiting the review of effects under both best interest findings and
consistency determinations to "direct effects”, and not defining the
circumstances under which phased review of projects would be
allowed.

We have addressed both concerns in the current version of CSSB 308
by deleting the references to "direct" in Sections 2 and 8 and, as
mentioned above, by adopting the standard applied under the



