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fishing, trapping, or other lawful outdoor activity necessarily involves the 
carrying of a weapon for personal protection; or

(6) while traveling to or from any activity described in (1) - (5) of this

(i) A person convicted under (a)(3) of this section is guilty of a
(1) class b misdemeanor if the conviction is the person’s first 

conviction of the offense described in (a)(3) of this section and the person had not 
been previously convicted under a law or ordinance of another jurisdiction with 
elements substantially similar to those of an offense described in (a)(3) of this section 
or adjudicated a delinquent minor under AS 47.10.010 - 47.10.142 for a violation of
(a)(3) of this section;

(2) class A misdemeanor if, within the preceding seven years, t̂ e 
person was convicted under (a)(3) of this section or under a law or ordinance of 
another jurisdiction with elements substantially similar to those of an offense described 
in (a)(3) of this section, or the person 'vas adjudicated a delinquent minor either under 
AS 47.10.010 47.10.142 if the delinquency finding is based upon a violation of (a)(3) 
of this section or under a law of another jurisdiction authorizing adjudication of 
delinquency for the violation of a law or ordinance of that jurisdiction with elements 
substantially similar to those of an offense described in (a)(3) of this section.

* Sec. 7. AS 13.65 is amended by adding new sections to read:
ARTICLE 9. PERMIT TO CARRY A CONCE/ LED WEAPON.

Sec. 18.65.700. PERMIT TO CARRY A CONCEALED WEAPON, (a) The 
department shall issue a permit to carry a concealed weapon to a person who

(1) applies in person at an office of the Alaska State Troopers;
(2) qualifies under AS 18.65.705;
(3) submits a completed application on a form provided by the 

department, that provides the information required under AS 18.65.705 and 18.65.710 
and is executed under oath;

(4) permits the Alaska State Troopers to take two sets of fingerprints 
of the person and, on a blank permit, a print of one finger of each hand; and

(5) pays the application fee required by AS 18.65.715.

subsection.
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1 (b) The department shall either approve or reject an application for a permit to
2 carry a concealed weapon within 45 days of receipt of the application. The department
3 shall notify the applicant in writing of the reason for a rejection.
4 ( . . )  A permit issued under this section is valid for five years from the date of
5 issue.
6 Sec. 18.65.705. QUALIFICATIONS TO OBTAIN A PERMIT. A person is
7 qualified to receive and hold a permit to carry a concealed weapon if the person
8 (1) is 21 years of age or older;
9 (2) is eligible to own or possess a firearm under the laws of this state

10 and under federal law;
11 (3) is not currently charged under a complaint, information, indictment,
12 or presentment with a violation of AS 11.41 or a similar law of another jurisdiction;
13 (4) has not been voluntarily or involuntarily committed to a treatment
14 facility for a mental illness, unless the person presents to the department a sworn
15 statement of
16 (A) an official in charge of the facility certifying that the person
17 has been released from the facility for at least tie five years immediately
18 preceding the application and that at the time of release the person was not
19 suffering from the condition that led to the commitment; and
20 (B) a psychiatrist who has treated the person certifying that the
21 person has not suffered from the condition that led to the commitment during
22 the five years immediately preceding the application;
23 (5) has not been aJjudicated as mentally incapacitated by a court of tins
24 state, another state, territory, or jurisdiction, or of the United States, unless the
25 guardianship or similar arrangement has been closed or terminated and five years have
26 elapsed since the closure or other termination;
27 (6) is a resident of the state and has been for the 12 months
28 immediately preceding the application for a permit;
29 (7) has not been convicted of an unlawful use of a controlled substance
30 during the five-year period immediately preceding submission of the application;
31 (8) has not been discharged from the armed forces of the United States
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under dishonorable conditions;
(9) is not an alien who is residing in the United States illegally or a 

former citizen of the United States who has renounced the person’s citizenship;
(10) is not now in and has not previously entered an alcohol treatment 

program, unless the person presents the department with a sworn statement of a 
medical or psychological professional that the person has undergone treatment for 
alcohol abuse and has demonstrated freedom from alcohol impairment for the five 
years immediately preceding the application; and

(11) has not been convicted of two violations of AS 28.33.030, 
28.33.031, AS 28.35.030, or 28.35.032 or similar laws of another jurisdiction within 
the five years immediately preceding the application.

Sec. 18.65.710. APPLICATION FOR PERMIT TO CARRY A CONCEALED 
WEAPON, (a) The application for a permit to carry a concealed weapon must, at a 
minimum, include

(1) the applicant’s name, address, place and date of birth, physical 
description, including height, weight, race, hair color, and eye color, and social security 
number;

(2) a statement that the applicant qualifies under AS 1̂ .65.705;
(3) a statement that the applicant has been furnished with a copy of 

AS 18.65.700 - 18.65.775, ha.; read those sections, and understands them;
(4) a statement that the applicant desires a permit to carry a concealed 

weapon for a lawful purpose, which may include lawful self-defense;
(5) a sworn statement by the applicant that all statements, answers, and 

attachments to the application arc true and complete;
(6) a conspicuous warning that the application is executed under oath 

and that an applicant who supplies a false statement, answer, or document, in
connection with the application which the applicani docs not believe to be true, may
be prosecuted for perjury under AS 11.56.200 and, if found guilty, may be punished 
for violation of a class B felony, and that in such cases the permit shall be revoked 
and the applicant may be barred from any further application for a permit; and

(7) a r'ltcmcnt that the applicant understands that a background

CSSB 237(STA) -6- SH0237I)
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



1 investigation may be conducted as a part of the application process, that this may
2 involve computerized records searches, and that the applicant authorizes the
3 investigation.
4 (b) As a part of an application under (a) of this section, the department may
5 not inquire of an applicant aj, to any firearms owned by the applicant.
6 Sec. 18.65.715. FEES, (a) The department shall charge a nonrefundable fee
7 of $100 for application for and initial issuance of a permit.
8 (b) The department shall charge a fee of $15 for the renewal of a permit under
9 AS 18. o.720.

10 (c) The department shall charge a fee of $15 for replacement of a permit under
11 AS 18.65.725.
12 Sec. 18.65.720. PERMIT RENEWAL, (a) A permittee shall apply for
13 renewal of a permit to carry a concealed weapon within 90 days before the expiration
14 of the permit on a form provided by the department. The renewal form shall be
15 submitted under oath and must include

0  16 (1) any change in the information originally submitted under
17 AS 18.65.710;
18 (2) a statement that the person remains qualified to receive and hold
19 a permit to carry a concealed weapon under AS 18.65.705; and
20 (3) the renewal fee required under AS 18.65.715.
21 (b) A renewal of a permit to carry a concealed weapon submitted on or after
22 the expiration date is subject to a late fee of $15. The department may not accept a
23 renewal for a permit that is submitted more than 90 days after the expiration date of
24 the permit. Nothing in this subsection prohibits the holder of an expired permit from
25 applying for a new permit.
26 Sec. 18.65.725. REPLACEMENT OF PERMIT. The department may replace
27 a permit that the permittee certifies under oath has been lost, stolen, or destroyed.
28 Sec. 18.65.730. SUSPENSION OF PERMIT. The department shall
29 immediately suspend a permit to carry a concealed weapon if a permittc- is arrested
30 for or formally charged with a crime that would disqualify the permittee under
31 AS 18.65.705(3) from being eligible to hold a permit to carry a concealed weapon.
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A suspension of a permit remains in effect until the permit is revoked under 
AS 18.65.735 or the department has been notified of a disposition favorable to Oie 
defendant or the defendant has been released from custody wilhout being charged. In 
this section, "disposition favorable to the defendant" means an adjudication by a court 
other than a conviction or a dismissal by the prosecutor.

Sec. 18.65.735. REVOCATION OF PERMIT; APPEAL, (a) A permit to 
carry a concealed weapon shall be immediately revoked by the department when the 
permittee

(1) becomes disqualified to receive and hold a permit under 
AS 18.65.705, other than AS 18.65.705(3);

(2) is convicted of three violations of AS 18.65.750 or 18.65.755 within 
a five-year period;

(3) is convicted of violating AS 28.33.030, 28.33.031, AS 28.35.030, 
or 28.35.032 and was carrying a concealed weapon at the time of the violation; or

(4) with intent to mislead the department or its employees, supplied a 
false or fraudulent answer, statement, or document, or made a material misstatement 
or omission, in connection with an application for a permit or renewal of a permit.

fb) A person whose permit is revoked under this section may appeal the 
revocation decision to the commissioner. A person may seek judicial review of the 
decision of the commissioner under AS 44.62.560 - 44.62.570.

(c) A person whose permit is revoked under (a)(2) - (4) of this section may 
not apply for a new permit until at least five years have elapsed since the date of the 
last conviction.

Sec. 18.65.740. NO LIABILITY FOR ISSUANCE OF PERMIT. The state is 
not liable by virtue of having issued a permit to carry a concealed weapon for damage 
or harm caused by the permittee.

Sec. 18.65.750. POSSESSION AND DISPLAY OF PERMIT, (a) A permittee 
who is carrying a concealed weapon shall

(1) carry the permit at all times the permittee carries the concealed
weapon;

(2) whenever contact is made with a peace officer, notify the peace
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1 officer that the permittee possesses the concealed weapon and a permit to carry the
2 weapon; and
3 (3) display both the permit and other proper identification when asked
4 to do so by a peace officer at any time the permittee is carrying the concealed weapon.
5 (b) A person who violates (a) of this section is guilty of a violation and shall
6 be punished by a fine of $25.
7 Sec. 18.65.755. PLACES WHERE PERMITTEE MAY NOT POSSESS A
8 CONCEALED WEAPON, (a) A permittee may not carry a concealed weapon into
9 a law enforcement or correctional facility; a courthouse or a courtroom; a passenger

10 loading or unloading area of an airline terminal; or a vessel of the Alaska marine
11 highway system.
12 (b) In addition to any other penalty provided by law, a person who violates
13 this section is guilty of a class B misdemeanor.
14 Sec. 18.65.760. COMPILATION AND MAINTENANCE OF LIST OF
15 PERMITTEES; ACCESS TO LIST, (a) The department shall compile and maintain
16 a list of permittees in a manner that allows immediate access to the information by
17 peace officers.
18 (b) Except for access by peace officers under (a) of this section, the list of
19 permittees compiled and maintained under (a) of this section is confidential and may
20 not be inspected by the public.
21 Sec. 18.65.765. REGULATIONS. The department shall adopt regulations to
22 implement AS 18.65.700 - 18.65.775. This section docs not delegate to the department
23 the authority to regulate or restrict the it. ing of permits beyond those provisions
24 contained in AS 18.65.700 - 18.65.775. Subjective or arbitrary actions or regulations
25 that encumber the issuing process by placing burdens on the applicant beyond those
26 sworn statements and specified documents detailed in AS 18.65.700 - 18.65.775 or that
27 create restrictions beyond those specified or specifically authorized in AS 18.65.700 -
28 18.65.775 are prohibited.
29 Sec. 18.65.770. PROHIBITION ON CERTAIN ORDINANCES. A
30 municipality may not enact an ordinance that conflicts with or imposes stricter
31 standards than the requirements of this chapter.
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Sec. 18.65.775. DEFINITIONS. In AS 18.65.700 - 18.65.775,
(1) "commissioner" means the commissioner of public safely;
(2) "concealed weapon"

(A) means a deadly weapon, as defined in AS 11.81.900, that 
is covered or enclosed in any manner so that an observer cannot determine that 
it is a weapon without removing it from that which covers or encloses it or 
without opening, lifting, or removing that which covers or encloses it;

(B) does not include
(i) a deadly weapon that is a prohibited weapon as

defined in AS 11.61.200; or
(ii) a shotgun or rifle;

(3) "department" means the Department of Public Safety;
(4) "permit" means a permit to carry a concealed weapon issued under 

AS 18.65.700 - 18.65.775.
* Sec. 8. AS 47.10.010 is amended by adding a new subsection to read:

(c) The procedures prescribed in AS 47.10.020 - 47.10.090 and the Alaska 
Delinquency Rules do not apply when a minor who is at least 14 years of age at the 
time of the alleged offense is charged with an offense, the minor is alleged to have 
used a firearm in the commission of the offense, and the minor has been previously 
adjudicated as a delinquent or convicted as an adult, in this or another jurisdiction, as 
a result of an offense that, in this or another jurisdiction, involves the use of a firearm 
in the commission of the offense. The minor shall be charged, prosecuted, and 
sentenced in the superior court in the same manner as an adult. In this subsection, 
"firearm" has the meaning given in AS 11.81.900.

* Sec. 9. AS 47.10.080(b) is amended to read:
(b; If the court finds that the minor is delinquent, it shall

(1) order the minor committed to the department for a period of time 
not to exceed two years or in any event extend past the day the minor becomes 19, 
except that the department may petition for and the court may grant in a hearing (A) 
two-year extensions of commitment that do not extend beyond the child’*; 19th 
birthday if the extension is in the best interests of the minor and the public; and (B)
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1 an additional one-year period of supervision past age 19 if continued supervision is in
2 the best interests of the person and the person consents to it; the department shall place
3 the minor in the juvenile facility that the department considers appropriate and that
4 may include a juvenile correctional school, juvenile work camp, detention home, or
5 detention facility; the minor may be released from placement or detention and placed
6 on probation on order of the court and may also be released by the department, in its
7 discretion, under AS 47.10.200;
8 (2) order the minor placed on probation, to be supervised by the
9 department, and released to the minor’s parents, guardian, or a suitable person; if the

10 court orders the minor placed on probation, it may specify the terms and conditions
11 of probation; the probation may be for a period of time, not to exceed two years and
12 in no event extend past the day the minor becomes 1°, except that the department may
13 petition for and the court may grant in a hearing
14 (A) two-year extensions of supervision that do not extend
15 beyond the child’s 19th birthday if the extension is in the best interests of the
16 minor and the public; and

•  17 (B) an additional one-year period of supervision past age 19 if
18 the continued supervision is in the best interests of the person and the person
19 consents to it;
20 (3) order the minor committed to the department and placed on
21 probation, to be supervised by the department, and released to the minor’s parents,
22 guardian, other suitable person, or suitable nondetention setting such as a family home,
23 group care facility, or child care facility, whichever the department considers
24 appropriate to implement the treatment plan of the predisposition report; if the court
25 orders the minor placed on probation, it may specify the terms and conditions of
26 probation; the department may transfer the minor, in the minor’s best interests, from
27 one of the probationary placement settings listed in this paragraph to another, and the
28 minor, the minor’s parents or guardian, and the minor’s attorney are entitled to
29 reasonable notice of the transfer; the probation may be for a period of time, not to
30 exceed two years and in no event extend past the day the minor becomes 19, except
31 that the department may petition for and the court may grant in a hearing
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(A) two-year extensions of commitment that do not extend 
beyond the child’s 19th birthday if the extension is in the best interests of the 
minor and the public; and

(B) an additional one-year period of supervision past age 19 if 
the continued supervision is in the best interests of the person and the person 
consents to it;

(4) order the minor to make suitable restitution in lieu of or in addition 
to the court’s order under (1), (2), or (3) of this subsection;

(5) order the minor committed to the department for placement in an 
adventure based education program established under AS 47.21.020 with conditions 
the court considers appropriate concerning release upon satisfactory completion of the 
program or commitment under (1) of this subsection if the program is not satisfactorily 
completed; [OR]

(6) in addition to an order under (1) - (5) of this subsection, if the 
delinquency finding is based on the minor’s violation of AS 11.71.030(a)(3) or 
11.71.040(a)(4), order the minor to perform 50 hours of community service; for 
purposes of this paragraph, "community service" includes work

(A) on a project identified in AS 33.30.901; or
(B) that, on the recommendation of the city council or 

traditional village council, would benefit persons within the city or village who 
are elderly or disabled; or

(7) in addition to an order under (1) - (5) of this subsection, if the 
delinquency finding is based on the minor’s violation of AS 11.61.220(a)(3). revoke 
the minor’s driver’s license, privilege to drive, or privilege to obtain a driver’s 
license for a period of

(A) one year, if the delinquency finding is based on the 
minor’s first violation of AS 11.61.220(a)(3); and

(B) two years and, in addition, order the minor to perform 
100 hours of community service, if the delinquency finding is based on the 
minor’s second or subsequent violation of AS 11.61.220(a)(3); for purposes 
of this subparagraph, "community service" includes work described in
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1 (6)(A) - (B) o f this subsection.

2 * Sec. 10. APPLICABILITY, (a) Sections 1 - 6, 8, and 9 of this Act apply to offenses
3 committed on or after the effective date of this Act.
4 (b) In
5 (1) AS 11.61.220(i), added by sec. 6 of this Act. reference to previous
6 convictions or adjudications of delinquency under AS 47.10.010 - 47.10.142 docs not include
7 convictions or adjudications of delinquency under AS 11.61.220(a)(3) as it read before its
8 amendment by sec. 2 of this Act;
9 (2) AS 47.10.010(e), added by sec. 8 of this Act, reference to previous

10 convictions or adjudications of delinquency does not include convictions or adjudications of
11 delinquency involving the minor that occurred before the effective date of this Act;
12 (3) AS 47.10.080(b)(7), added by sec. 9 of this Act, reference to the minor’s
13 second or subsequent violation of AS 11.61.220(a)(3) does not include a violation of
14 AS 11.61.220(a)(3) as it read before its amendment by sec. 2 of this Act.
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8-LS1365\E

SENATE BILL NO. 237 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION 

BY SENATORS LEMAN, Phillips

Introduced: 1/10/94
Referred: STA, JUD, FIN

A BILL 

FO R  AN ACT ENTITLED 

"An Act relating to offenses involving delivery of firearm s to minors and to 

offenses involving possession o f dangerous instrum ents, including firearm s, by 

m inors."

BE IT  ENACTED BY TH E LEG ISLA TU RE C *  TH E STATE O F ALASKA;

* Section 1. AS 11.61.210 is amended by adding new subsections to read:

(d) In a prosecution under (a)(6) of this section involving the sale of a firearm, 

it is a defense that, at the time of the sale, the person under 18 years of age was 

accompanied by the person’s parent or guardian.

(e) In a prosecution under (a)(6) of this section involving the sale of a firearm, 

it is an affirmative defense that the sale was made to a person under 18 years o f age 

as to whom, at the time of the sale, the disabilities of minority had been removed 

under AS 09.55.590 or under AS 25.20.020.

* Sec. 2. AS 11.61.220(a) is amended to read:

(a) A person commits the crime of misconduct involving weapons in the fifth

SB0237a -1- SB 237
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



degree if the person

(1) knowingly possesses a deadly weapon, other than an ordinary 

pocketknife or a defensive weapon, that is concealed on the person;

(2) knowingly possess;s a loaded firearm on the pcrso/> i.i any place 

where intoxicating liquor is sold for consumption on the premises;

(3) being a person

(A) u nd er 14 years of age, possesses a dangerous instrum ent;

o r

(B) 14 o r 15 years of age, o r being a person 16 o r  17 years

of age as to whom the disabilities of m inority  have not been removed

u n d er AS 09.55.590 o r AS 25.20.020 [AN UNEMANCIPATED MINOR 

UNDER 16 YEARS OF AGE], possesses a

(i) dangerous instrum ent th a t is not a firearm ; or

(ii) firearm without the consent of the person ’s [A]

parent or guardian [OF THE MINOR];

(4) knowingly possesses a firearm

(A) or a defensive weapon within the grounds of or on a 

parking lot immediately adjace.it to a public or private preschool, elementary, 

junior high, or secondary school without the permission of the chief 

administrative officer of the school or district or the designee nf the chief 

administrative officer, except that a person 21 years of age or older may 

possess

(i) an unloaded firearm in the trunk of a motor vehicle

or encased in a closed container in a motor vehicle;

(ii) a defensive weapon; or

(B) within the grounds of or on a parking lot immediately 

adjacent to a center, other than a private residence, licensed under 

AS 47.35.010 - 47.35.075 or recognized by the federal government for the care 

of children; or

(5) possesses or transports a switchblade or a gravity knife.

* Sec. 3. AS 11.61.220(g) is amended to read:
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(g) Except as provided in (i) of this section, m isconduct [MISCONDUCT] 

involving weapons in the fifth degree is a class B misdemeanor.

* aec. 4. AS 11.61.220 is amended by adding new subsections to read:

(h) The provisions of (a)(3) of this section do not apply to a person under 18 

years of age in possession of a firearm if the person possesses the firearm

(1) at an established and lawfully operated range or target concession 

for the purpose of firing at targets at the range or concession;

(2) while in attendance at a hunter safety course or firearm safety 

course for the purpose of using the firearm in conjunction with lessons presented 

during that course;

(3) while engaged in organized competition involving use of the 

firearm, or while practicing for an organized competition in which the person plans to 

participate;

(4) on premises owned by or leased by another with the consent of the 

owner or lessee of those premises;

(5) while actually engaged in lawful

(A) hunting; or

(B) fishing, trapping, or other lawful outdoor activity if the 

fishing, trapping, or other lawful outdoor activity necessarily involves the 

carrying of a weapon for personal protection; or

(6) while traveling to or from any activity described in (1) - (5) of this

subsection.

(i) In a prosecution under (a)(3) of this section, it is a defense to a charge 
brought

(1) under (a)(3)(A) of this section that the defendant possessed a 

firearm and, at the time of possession, was accompanied by an adult;

(2) under (a)(3)(B)(ii) of this section that the defendant, at the time of 

possession, was accompanied by the defendant’s parent or guardian.

(j) A person convicted under (a)(3) of this section is g i/lty  of a

(1) class B misdemeanor if the conviction is the person’s first 

conviction of the offense described in (a)(3) of this section and the person had not
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1 been previously adjudicated a delinquent minor under AS 47.10.010 - 47.10.142 for

2 a violation o f (a)(3) of this section-

3 (2) class A misdemeanor if, within the preceding seven years, the

4 person was convicts'• under (a)(3) of this section or under a law or ordinance of

5 another jurisdiction with elements subslantially similar to those of the offenses

6 described in (a)(3) of this section, or was adjudicated a delinquent minor under

7 AS 47.10.010 - 47.10.142 if the delinquency finding is based upon a violation of (a)(3)

8 of this section or of a law or ordinance of another jurisdiction with elements

9 substantially similar to those of the offenses described in (a)(3) of this section.

10 * Sec. 5. AS 47.10.080(b) is amended to read:

11 (b) If the court finds that the minor is delinquent, it shall

12 (1) order the minor committed to the department or a period of time

13 not to exceed two years or in any event extend past the day the n in o r becomes 19,

14 except that the department may petition for and the court may grant in a hearing (A)

15 two-year extensions of commitment that do not extend beyond the child’s 19th

16 birthday if the extension is in the best interests of the minor and the nublic; and (B)

17 an additional one-year period of supervision past age 19 if continued supervision is in

18 the best interests of the person and the person consents to it; the department shall place

19 the minor in the juvenile facility that the department considers appropriate and that

20 may include a juvenile correctional school, juvenile work camp, detention home, or

21 detention facility; the minor may be released from placement or detention and placed

22 on probation on order of the court and may also be released by the department, in its

23 discretion, under AS 47.10.200;

24 (2) o-der the minor placed on probation, to .̂e supervised by the

25 department, and released to the minor’s parents, guardian, or a suitable person; if the

26 court orders the minor placed on probation, it may specify the terms and conditions

27 of probation; the probation may be for a period of time, not to exceed two years and

28 in no event extend past the day the minor becomes 19, except that the department may

29 petition for and the court may grant in a hearing

30 (A) two-year extensions of supervision that do not extend

31 beyond the child’s 19th birthday if the extension is in the best interests of the
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minor and the public; and
(B) an additional one-year period of supervision past age 19 if 

the continued supervision is in the best interests of the person and the person 

consents to it;

(3) order the minor committed to the department and placed on 

probation, to be supervised by the department, and released to the m inor’s parents, 

guardian, other suitable person, or suitable nondetention setting such as a family home, 

group care facility, or child care facility, whichever the department considers 

appropriate to implement the treatment plan of the predisposition report; it the court 

orders the minor placed on probation, it may specify the terms and conditions of 

probation; the department may transfer the minor, in the m inor’s best interests, from 

one of the probationary placement settings listed in this paragraph to another, and the 

minor, the minor’s parents or guardian, and the minor’s attorney are entitled to 

reasonable notice of the transfer; the probation may be for a period of time, not to 

exceed two years and in no event extend past the day the minor becomes 19, except 

that the department may petition for and the court may grant in a hearing

(A) two-year extensions of commitment that do not extend 

beyond the child’s 19th birthday if the extension is in the best interests of the 

minor and the public; and

(B) an additional one year period of supervision past age 19 if 

the continued supervision is in the best interests of the person and the person 

consents to it;

(4) order the minor to make suitable restitution in lieu of or in addition 

to the court’s order under (I), (2), or (3) of this subsection;

(5) order the minor committed to the department for placement in an 

adventure based education program established under AS 47.21.020 with conditions 

the court considers appropriate -oncem ing release upon satisfactory completion of the 

program or commitment under (1) of this subsection if the program is not satisfactorily 

completed; [OR]

(6) in addition to an order under (1) - (5) of this subsection, if the 

delinquency finding is based on the minor’s violation of AS 11.71.030(a)(3) or

SB0237a -5-
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11.71.040(a)(4), order the minor to perform 50 hours of community service; for 

purposes of this paragraph, "community service" includes work

(A) on a project identified in AS 33.30.901; or

(B) that, on the recommendation of the city council or 

traditional village council, would benefit persons within the city or village who 

are elderly or disabled; o r

(7) in addition to an o rd e r under (1) - (5) o f this subsection, if the 

delinquency finding is based on the m inor's  violation of AS 1 1.61.220(a)(3), revoke 

the m in o r’s d riv e r’s license, privilege to drive, o r privilege to obtain a d riv e r’s 

license for a period of

( a )  one fear, if the delinquency finding is based on the 

m in o r’s first violation of AS 11.61.220(a)(3); and

(B) two years and, in addition, o rd e r the m inor to perform  

100 hours of com m unity service, if the delinquency finding is based on the 

m in o r’s second o r subsequent violation of AS 11.61.220(a)(3); for purposes 

of this sub p arag rap h , "com m unity service" includes w ork described in

(6)(A) - (B) of this subsection .

* Sec. 6. APPLICABILITY. This Act applies to offenses committed on or after the 

effective date of this Act. In AS 11.61.220(j)(2), added by sec. 4 of this Act, reference to 

previous or earlier convictions or adjudications of delinquency under AS 47.10.010 - 

47.10.142 does not include convictions or adjudications of delinquency under 

AS 11.61.220(a)(3) as it read before its amendment by sec. 2 of this Act.
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R e v is e -  F isca l A n a ly s is  o f  Senate B in  238

Estimated Savings of 529,900. SB 238 would eliminate travel and contractual expenses 

associated with conducting a formal hearing process under the Administrative Procedure 

Act (AS 44.62). Instead, SB 238 would establish an informal hearing on a petition before 

the Alaska Coastal Policy Council. The estimated FY95 savings in travel expenditures

(52,000) are based on actual FY93 costs for staff and attorney to participate in a formal 

petition hearing. The estimated savings in contractual expenditures are based on 

average actual expenditures during FY91 - FY93 for hearing officer contract ($25,cJ0), 

hearing r o o m  fees ($1,400), and transcription costs ($1,500). Other expenses for Council 

teleconferences, mailings, and supplies >e assumed to remain roughly the same. The 

number of petitions (average: 1 per ye: rY89-FY93) is assumed to remain unchanged.

Estimated N e w  Costs of $22,050 for bviC and State Resource Agencies. Additional 

costs would be incurred to meet public notice requirements in Section 2 of SB 238. The 

legislation would require that a public notice occur for all coastal projects reviewed for 

consistency with the Alaska Coastal Management Program. However, the majority of 

coastal projects are currently public noticed under existing State agency mandatory 

requirements or cooperative arrangements under mandatory federal requirements. SB 

238 would not impose an additional, duplicative notice requirement

In effect, the estimated annual numbers of coastal projects coordinated by State agencies 

which would fall under a n e w  public notice requirement because of SB 238 are: D E C

(0), D F G  (125), D G C  (150), and D N R  (130) -  for a subtotal of 405 projects (out of an 

estimated 1,500 total consistency reviews annually). Coastal projects currently not public 

noticed are often shorter, 30-day reviews and include: oil production pad expansion, 

winter tundra travel, seismic exploration, barge mooring, dock installation in river, 

culvert installation, floathouse mooring, bank stabilization, tideland uses, and temporary 

water uses. M a n y  of these projects are considered minor activities without significant 

impacts.

The Department of L a w  interprets SB 238 (Section 2) to grant to the Coastai Policy 

Council the regulatory authority to direct various public notice requirements depending 

on project type and anticipated effects. Posting notices in local post offices, publication 

in the Alaska Administrative Journal, and posting b y  the loc?l coastal district are 

considered appropriate for coastal projects where anticipated impacts would be minimal. 

Conservatively, it is estimated that only 205 of the 405 coastai projects would fall under 

this lesser public notice requirement, at an average cost of $10 per notice for certified 

mailings (or $2,050). The remaining 200 estimated projects would require one 

newspaper notice (following current D G C  practice), at $100 per notice (or $20,000).

Net Savings of $7,850.

Travel <$ 2,000>

Contractual + <S 5,850> [Note: $27,900 - $22,050]

Total: <$ 7,850>

SB238.fa/revised/February 4, 1994
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION 

B Y  T H E  S E N A T E  F I N A N C E  C O M M I T T E E

Offered: 2/11/94

Referred: Rules

Sponsors): S E N A T O R  P E A R C E

A  B ILL 

FOR AN  AC T  ENTITLED

1 "An  Act establishing a procedure for review of proposed projects under the

2 Alaska coastal management program, and relating to petitions for compliance with

3 and enforcement of district coastal management programs under that program and

4 to the disposition of  those petitions."

5 BE IT  ENAC TED  BY TH E  LEG ISLATU R E  O F TH E  STATE  O F ALASK A :

CS FOR SENATE BILL NO. 238(FIN)

6 * Section 1. AS 46.40.040 is amended to read:

7 Sec. 46.40.040. DUTIES OF THE ALASK A  COASTAL POLICY COUNCIL.

8 Through the public hearing process and the recording of the minutes of the hearings,

9 the Alaska Coastal Policy Council shall

10 (1) by regulation, adopt under the provisions of AS 44.62 ( [THE]

11 Administrative Procedure Actj [(AS 44.62) NOT LATER  TH AN  APRIL 15, 1978,]

12 for the use of and application by coastal resource districts and state agencies for J
13 carrying out their responsibilities under this chapter, guidelines and standards for

14 (A) identifying the boundaries of the coastal area subject to the

SB0238b -1- CSSB 238(FIN)
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I

(B) determining the land and water uses and activities subject 

to the district coastal management program;

(C) developing policies applicable to the land and water uses 

subject to the district coastal management program;

(D) developing regulations applicable to the land and water uses 

subject to the district coastal management program;

(E) developing policies and procedures to determine whether 

specific proposals for the land and water uses or activities subject to the district 

coastal management program shall be allowed;

(F) designating and developing policies for the use of areas of 

the coast which merit special attention; and

(G) measuring the progress of a coastal resource district in 

meeting its responsibilities under this chapter,

(2) develop and maintain a program of technical and financial 

assistance to aid coastal resource districts in the development and implementation of 

district coastal management programs;

(3) undertake review and approval o f district coastal management 

programs in accordance with this chapter;

(4) initiate a process for identifying and managing uses of state concern 

within specific areas o f the coast;

(5) develop procedures or guidelines for consultation and coordination 

with federal ..gencies managing land or conducting activities potentially affecting the 

coastal area of the states
(6) by regulation, establish a consistency review and determination

I
or certification process that conforms to the requirements of AS 46.40.096.

* Sec. 2. AS 46.40 is amended by adding a new section to read:

Sec. 46.40.096. CONSISTENCY REVIEWS AND DETERMINATIONS, (a) 

The council shall, by regulation, establish a consistency review and determination 

process that conforms to the requirements of this section.

(b) If a consistency revie- • is not subject to AS 44.19.145(a)(l 1) because the

district coastal management program;

CSSB 238(FIN) -2-
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opportunity to file a petition under AS 46.40.100(b)(1) seeking a review by the council 

o f  the proposed consistency determination prepared under (d)(2) o f this section. The 

regulations must include provisions that establish a reasonable limit on the time that 

may elapse between the completion of the proposed consistency determination prepared 

under (d)(2) o f this section and a hearing to consider a petition filed under this 

subsection Not more than 30 days shall elapse between the filing o f the petition and > 

the decision by the council. Under this subsection,

(1) the right to file a petition is limited to

(A) each o f the following parties, but only if the party had 

submitted comments during the period for receipt o f public comments 

established under (c) o f this section:

(i) an affected coastal resource district;

(ii) a state agency; or

(iii) a citizen o f an affected coastal resource district; or

(B) the project applicant; and

(2) the reviewing entity

(A) may not accept a petition filed under this subsection if a 

final consistency determination has been rendered under (d)(4) of this 

subsection;

(B) may accept a petition filed by a party identified in (l)(A )(i),

(I)(A )(ii), or (1)(B) of this subsection only if a party had requested a review 

o f the proposed consistency determination prepared under (d)(2) of this section; j

(C) may accept a petition filed by a party identified in

(l)(A )(iii) o f this subsection without regard to whether a party had requested 

a review o f the proposed consistency determination prepared under (d)(2) o f ' 

this subsection.

(f) For a consistency review subject to AS 44.19.145(a)( 11), the council may, 

by regulation, limit consideration of a petition under (e) o f this section seeking review ! 

o f a proposed consistency determination to the extent necessary to meet the deadlines  ̂

set by federal law for timely submission of a 'cderal consistency determination as 

allowed by 16 U.S.C. 1456.

CSSB 238(F1N) -4-
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(g) In this section,

(1) "affected coastal resource district" means a coastr ' resource district ■ 

in which a project is proposed to be located or which may experience a direct and 

significant impact from a proposed project;

(2) "reviewing entity" means the

(A) office, for a consistency review subject to

AS 44.19.145(a)(l 1);

(B) state agency identified in (b) of this section, for a 

consistency review not subject to AS 4 4 .19.145(a)(l 1).

Sec. 3. AS 46.40.100(b) is amended to read:

(b) A party that is authorized under AS 46.40.096(e)(1) or (g) of this 

section may file a petition showing that a district coastal management program

is not being implemented, enforced, or complied with. On receipt of a petition [OF

A COASTAL RESOURCE DISTRICT, A CITIZEN OF THE DISTRICT, OR A 

STATE AGENCY, SHOWING THAT A DISTRICT COASTAL M ANAGEM ENT 

PROGRAM  IS NOT BEING IMPLEMENTED, ENFORCED OR COMPLIED WITH], 

the council, after giving public notice in the manner required bv (f) of this section. 

shall convene a [PUBLIC] hearing to consider the matter. A hearing called under this 

subsection shall be held in accordance with regulations adopted bv the council [THE 

ADMINISTRATIVE PROCEDURE ACT (AS 44.62)]. After hearing,

(1) if the petition was filed under AS 46.40.096(e) and the council

finds that

(A) the office or the state agency responsible for 

coordinating the consistency review has not fairly considered the 

petitioner’s comments in the development of a proposed consistency 

determination, the council shall remand the proposed consistency 

determination to the office, or to the state agencv responsible for 

coordinating the consistency review, for preparation of a revised proposed 

consistency determination that gives fair consideration to the petitioner’s 

comments;

(B) a remand of the consistency determination is not

-5- CSSB 238(FIN)
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required under (A) of this paragraph, the council shall dismiss the petition;

(2) if the petition was not filed under AS 46.40.096(e). the council j 

may order that the coastal resource district or a state agency take any action [WHICH] 

the council considers necessary to implement, enforce* or comply with the district 

coastal management program.

* Sec. 4. AS 46.40.100(c) is amended to read:

(c) Except when a petition has been filed under AS 46.40.096(e). in [IN] 

determining whether an approved district coastal management program is being 

implemented, enforced* or complied with by a coastal resource district that [WHICH] 

exercises zoning authority or controls on the use o f resources within the coastal area, 

the council shall find in favor o f the district if

(1) zoning or other regulations have been adopted and are being

enforced;

(2) variances are being granted according to procedures and criteria 

th a t  [WHICH] are elements o f the district coastal management program, or the 

variance is otherwise approved by the council; and

(3) procedures and standards adopted by the coastal resource district 

as required by this chapter or by the guidelines and standards adopted by the council 

and subsequently approved by the legislature have been followed and considered.

* Sec. 5. AS 46.40.100(d) is amended to read:

(d) Except when a petition has been filed under AS 46.40.096(e). in [IN] 

determining whether a state agency is complying with a district coastal management I 

program with respect to its exercise o f regulation or control o f the resources within the 

coastal area, the council shall find in favor of the agency if

(1) the use or activity for which the permit, license* or approval is 

granted is consistent with the district coastal management program and regulations 

adopted under it; and

(2) the use or activity for which the permit, license* or approval is 

granted is consistent with requirements imposed by state statute, regulation, or local 

ordinance applicable to the use or activity.

* Sec. 6. AS 46.40.100 is amended by adding new subsections to read:

CSSB 238(FIN) -6-
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i f) Upon receipt of a petition under (b) o f this section, the council shall give j 

notice o."' the hearing convened to consider the petition as follows:

(1) notice o f the hearing shall be given at least 10 days before the 
scheduled date o f the hearing

(A) by publication in

(i) a newspaper o f statewide circulation; or

(ii) a newspaper of general circulation in the vicinity of 

the district coastal management program that is the subject o f  the 
petition; and

(B) by at least one of the following methods:

(i) publication through public service announcements on 

the electronic media serving the area affected by the district coastal 
management program;

(ii) posting in a conspicuous location in the vicinity of 

the proposed project or action;

(iii) notifying parties known or likely to be affected by 

the proposed project or action; or

(iv) another method calculated to effectively notify 

affected interested parties.

(2) a notice provided under (1) o f this subsection must

(A) contain sufficient information in commonly understood 

terms to inform the public o f the nature o f the petition; and

(B) indicate the manner in which the public may comment on 

the petition if the petition is filed under (b)(2) of this section.

(g) The opportunity to petition under (b)(2) o f this section is limited to

(1) a coastal resource district;

(2) a citizen o f the coastal resource district; c r

(3) a state agency.

Sec. 7. AS 46.40.210 >s amended by adding new paragraphs to read:

(7) "consistency review" means the evaluation o f a proposed project 

against the standards adopted by the council under AS 46.40.040 and a district coastal

-7- CSSB 238(FIN)
New Text: U n d e r l i n e d  / DELETED TEXT BRACKETED]



management program approved by the council under AS 46.40.060;

(8) "office" means the office of management and budget established in 

the Office o f the Governor.

CSSB 238(FIN) -8-
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R e v is e -  F isca l A n a ly s is  o f  Senate B i l l  238

Estimated Savings of $29,900. SB 238 would eliminate travel and contractual expenses 

associated with conducting a formal hearing process under the Administrative Procedure 

Act (AS 44.62). Instead, SB 238 would establish an informal hearing on a petition before 

the Alaska Coastal Policy Council. The estimated FY95 savings in travel expenditures

(52,000) are based on actual FY93 costs for staff and attorney to participate in a formal 

petition hearing. The estimated savings in contractual expenditures are based on 

average actual expenditures during FY91 - FY93 for: hearing officer contract ($25,000), 

hearing r o o m  fees (51,400), and transcription costs ($1,500). Other expenses for Council 

teleconferences, mailings, and supplies are assumed to remain roughly the same. The 

number of petitions (average: 1 per year FY89-FY93) is assumed to remain unchanged.

Estimated N e w  Costs of $22,050 for D G C  and State Resource Agencies. Additional 

costs would be incurred to meet public notice requirements in Section 2 of SB 238. The 

legislation would require that a public notice occur for all coastal projects reviewed for 

consistency with the Alaska Coastal M anagement Program. However, the majority of 

coastal projects are currently public noticed under existing State agency mandatory 

requirements or cooperative arrangements under mandatory federal requirements. SB 

238 would not impose an additional, duplicative notice requirement.

In effect, the estimated annual numbers of coastal projects coordinated by State agencies 

which would fall under a n e w  public notice requirement because of SB 238 are: D E C  

(0), D F G  (125), D G C  (150), and D N R  (130) -  for a subtotal of 405 projects (out of an 

estimated 1,500 total consistency reviews annually). Coastal projects currently not public 

noticed are often shorter, 30-day reviews and include: oil production pad expansion, 

winter tundra travel, seismic exploration, barge mooring, dock installation in river, 

culvert installation, floathouse mooring, bank stabilization, tideland uses, and temporary 

water uses. M a n y  of these projects are considered minor activities without significant 

impacts.

The Department of L a w  interprets SB 238 (Section 2) to grant to the Coastal Policy 

Council the regulatory authority to direct various public notice requirements depending 

on project type and anticipated effects. Posting notices in local post offices, publication 

in the Alask.1 Administrative Journal, and posting by the local coastal district are 
considered appropriate for coastal projects where anticipated impacts would be minimal. 

Conservatively, it is estimated that only 205 of the 405 coastal projects would fall under 

this lesser public notice requirement, at an average cost of $10 per notice for certified 

' mailings (or $2,050). The remaining 200 estimated projects would require one 

newspaper notice (following current D G C  practice), at 5100 per notice (or $20,000).

Net Savings of $7,850.

Travel <$ 2,000>

Contractual + <S 5,850> [Note: $27,900 - $22,050]
Total: <$ 7,850>

SB238.fa/revised/February 4, 1994
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M r. Chairman and members o f  the committee, the Coastal P o licy  Council 
coordinates State agencies and local coasted districts in review ing and issuing State 
permits fo r proposed development projects affecting natural resources in Alaska's 
coastal zones. Senate B ill  238 clarifies when and how  certain parties can petition 
the Coastal P o licy Council during an A laska Coastal Management Program 
consistency review.

This b ill corrects a problem that occurs when a petition is brought before the council 
after a fina l commissioner level decision on a consistency rev iew  has been made. 
Under the current A laska Coastal Management Program statutes and regulations the 
State's resource commissioners cannot delegate their responsib ility  to participate in 
an elevation o f  a consistancy determination to the commissioner level, nor may they 
delegate their authority to decide a petition in  the fina l consistency determination. 
However, as noted in the included inform al A G  opinion, the c o m m issio n e rs  cannot 
sit in both capacities.

These clarifica tions w il l  ensure that complaints are heard and addressed in a.tim ely 
manner. This b il l w i l l  ensure that citizens, State agencies, and affected projects 
have a voice in  the development policies o f  our state's coastal areas.

The b ill as proposed is the result o f  intensive collaboration between me, an A laska 
Coastal P o licy  Subcommittee, the A laska Departm ent o f  Law , and other interested 
parties. .

Included in the packet are:

• Negative fiscal note
• Sectional analysis
• D irecto r Paul Rusanowski's analysis .
• Summary o f  AG 's opinion
• Summary o f  A C M P 's consistency review  process

S p o n so r S ta te m e n t
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MEMORANDUM State of Alarka
Department of Law

Paul C. .Rusanowski, Director
OATH: M a r c h  3 /  1993

Div i s i o n  of Governmental
C o o r d i n a t i o n

rllii NO: 663-92-0618 •

TEL MQ-. 465-3600

subject; A l a s k a  C o a stal Pol i c y  
Me mber's Eligib i l i t y  to
Hear P e t i t i o n s  U n der 
AS 46.40-100

£UMMAPY OP ATTORNEY G E N E R A L /S OPINION
O N  CPC MEMBERS' ELTGIBrLITY TO  HEAR PETIT I O N S  ___

A t  yaur r e q u e s t , we are providing y o u  w i t h  a short 
summary of o u r  opinion concerning CPC m e m b e r s f e l i g i b i l i t y  to h e a r  
petitions-

A s  the opinion notes in the b a c k g r o u n d  section,' in 1977 
W h e n  the legislature enacted AS 46-40.100, it c r e a t e d  ’an a b i l i t y  
for c e r t a i n  p e o p l e  to appeal issues to  the CPC t h r o u g h  "petitions." 
In 1984, w h e n  the C P C . promulgated its r e g u l a t i o n s  c r e a t i n g  the 
c o n s i s t e n c y  r e v i e w  process for c o nsistency d e t e r m i n a t i o n s  in 
6 AAC 50, it a m e nded a  section of the regulations t h a t  spec i f i c a l l y  
allowed c o n s i s t e n c y  determinations to be .-reviewed b y  the CPC, 
intending t o  ha v e  consistency d e t e r m inations a p p e a l e d  to c o u r t  
ra t h e r  th a n  t o  the CPC. However, there w a s  no  comm e n s u r a t e  
statu t o r y  c h a n g e  to AS 46.40.10G. Since a r e g u l a t i o n  ca n n o t  remove 
a statutory right, the ability to bring a p e t i t i o n  from- a; final 
consis t e n c y  determ i n a t i o n  to the opc remains. T h i s  situation has 
created a d u a l  appeal mecha n i s m  and conflicts have arisen.

Y o u r  questions Involve important A d m i n i s t r a t i v e  Procedure 
Act ("APA") -due process concerns and d e l egation issues. As  a 
g e n eral principle, the A P A  and its due p rocess i m p l i cations require 
that w h e n  an  agency is p e r forming an i ndependent adjudicatory 
review, the re v i e w  must be impartial. Concerning the d e l e g a t i o n  of 
duties, a l t h o u g h  commissioners have general a u t h o r i t y  to delegate 
functions v e s t e d  in t heir departments, s p e c i f i c  statutory and 
r e g u l a t o r y  requirements take precedence over this ■ gen e r a l  
authority. u s i n g  these general principles, v e  ana l y z e d  y o u r  
s p ecific questions.

R a t h e r  than repeat the questions again (which ;wa da in 
the opinion) w e  have outlined our responses below. . /’

1 ( a ) . If a commissioner participates in a c o m m i s s i o n e r -  
level e l e v a t i o n  concerning a consistency determination-, t h a t  
c o m m i s s i o n e r  m a y  not participate in a CPC pet i t i o n  c o n c e r n i n g  t h e  
same c o n s i s t e n c y  dotormination.
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l (b). if a CPC public m e m b e r  participates in a de c i s i o n  
c o n c e r n i n g  a matter at a local level, that public m e m b e r  m a y  not 
p a r t i c i p a t e  in a CPC p e tition concerning the same decision. •

2. A  commissioner m a y  not delegate h-is or her 
r e s p o n s i b i l i t y  to partic i p a t e  in a commissioner-level elevation of 
a c o n s i s t e n c y  determination to a subordinate in order to allow h i m  
or h e r s e l f  .the ability to sit on a petition on t h e  c o n s i s t e n c y  
d etermination. Similarly, APA-due process concerns a n d  the A C M P  
s t a t u t e s  a n d  regulations do not allow a c o m m i ssioner to d e l e g a t e  
his or h e r  authority to sit on a CPC petition if the comm i s s i o n e r  
has p a r t i c i p a t e d  in an elevation. This creates a con f l i c t  between 
th e  A C M P  s t atutes and regulations that should be resgjyed. ___

3. Neither a commissioner nor a public m e m b e r  (nor their 
alternates) m a y  participate in a petition p r o c e e d i n g  w h e n  the 
comm i s s i o n e r ' s  department or the public member's m u n i c i p a l i t y  
initiates t h e  petition.

4. Neither a commissioner nor a public m e m b e r  (nor t heir 
alternates) m a y > p a rticipate in a petition p r o c e e d i n g  ..when .the 
p e t i t i o n  is against t h e 1 commissioner's d e p artment or the 'public
m e m b e r ' s  mun i c i p a l i t y  (there is an exception n oted in t h e  o p i n i o n ) .

• -

I n  conclusion,' w e  hope this summary is of a s s istance to 
y o u . •

March 2 ,  1 9 9 2
Page 2
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C S  F O R  S E N A T E  B I L L  2 3 8  (FIN)

S enate Bill 238 w o u ld  am end  the A laska C oastal M an ag em en t Act (AS 46.40) to clarify  
h o w  an d  w h en  certa in  partie s  can appeal, o r "petition", the A laska C oastal Policy  
C ouncil d u r in g  an  A laska C oastal M anagem en t P ro g ram  (ACM P) consistency  rev iew . 
CSSB 238 (FIN ) in c o rp o ra te s  an  ap p ro ac h  rec o m m e n d ed  b y  th e  A lask a  C o asta l P o licy  
C o u n c il a t its  O c to b e r  27, 1993 m eeting .

As d irec ted  by  the C ouncil, the D iv ision  of G o vern m en ta l C o o rd in a tio n  staff w o rk ed  
w ith  a C ouncil subcom m ittee , o th e r  in te rested  parties, an d  S enator P earce on  the 
leg isla tion . CSSB 238 (FIN) inc ludes m a n y  su g gestio ns m ad e  b y  the C ouncil 
su b co m m ittee  an d  o th e r partie s  d u r in g  a late D ecem ber 1993 teleconference (see a tta ch ed  
list of partic ip an ts).

Why is Senate B ill 23S Needed?
U n d e r the ACM P, S tate agencies an d  local coastal d istric ts  p artic ip a te  in  a co o rd in a ted  
p rocess for rev iew ing  and  issu ing  State p erm its  fo r p ro p o sed  d ev e lo p m en t p ro jects 
affecting  n a tu ra l resources an d  uses in  A laska 's  coastal zone (see the a ttach ed  o v e rv iew  
fo r a m ore d e ta iled  d escrip tion  of the process). P ro p o sed  projects are rev iew ed  to en su re  
they  are consis ten t w ith  the s ta n d a rd s  of the A C M P -and  the policies of a local coastal 
d is tric t p ro g ram . The com m issioners of the D ep artm en ts  of E n v iron m en ta l 
C o n serv a tion , N a tu ra l Resources, and  Fish an d  G am e, on ap p ea l in an  "elevation", m ake 
the final decision  on a consistency  d e te rm ina tio n . The com m issioners also sit on  the 
A laska C oastal Policy  C ouncil, w h ich  has h eard  pe titio ns (u n d e r  AS 46.40.100) on a few  
consistency  d e te rm in a tio n s  m ad e  by  com m issioners in recen t years.

CSSB 238 (FIN) w o u ld  correct the p ro b lem s experienced  w ith  these recen t p e titio n s  an d  
the difficulties iden tified  in a M arch 2,1993 inform al A tto rn ey  G eneral o p in io n  reg a rd in g  
d u e  process an d  delegation  w h en  a p e titio n  occurs after a final com m issioner-level 
decision  on a consistency  rev iew .1 U n d e r  the c u rre n t ACM P sta tu te s  and  reg u la tio ns, 
the State resource agency  com m issioners m ay  n o t d eleg ate  the ir resp o n sib ility  to 
p a rtic ip a te  in a com m issioner-level "elevation" of a consistency  d e te rm ina tio n , n o r  m ay  
th ey  delegate  the ir au th o rity  to decide  a p e titio n  w h en  they  have p artic ip a ted  in the  final 
consistency  d e te rm ina tio n . H o w ever, as n o ted  in the inform al AG op in io n , the

lM arch  2,1993 M em o ran d u m  from  E lizabeth  K erttu la , A laska D e p a rtm e n t o f Law , 
to P au l R usanow sk i, D iv ision  of G o vern m en ta l C o o rd in a tio n , "A laska C oastal Policy  
C ouncil M em bers ' E ligibility  to H e a r P etitions U n d e r AS 46.40.100", 27 p p  (see a ttach ed  
M arch  3, 1993 sum m ary ).

1



co m m issio ners  cann o t sit in b o th  capacities. In  a recen t exam ple, the S tate resource 
agencies w ere  u nab le  to p a rtic ip a te  in C ouncil action  c n  a p e titio n  affecting  coastal 
resou rces an d  land  uses." G enera] princip les of d u e  process an d  deleg a tion  u n d e r the 
A d m in is tra tiv e  P ro cedu re  A ct d ic ta te  a change in the s ta tu te  or reg u la tio ns, or b o th  to 
rec tify  the conflict.

Hoiv Would Senate Bill 238 Fix the Problem?
CSSB 238 (FIN) w o u ld  am en d  th e  A laska C oastal M anagem en t Act (AS 46.40) to allow  
ce rta in  partie s  to p e titio n  the C oastal Policy C ouncil w hen  a p re lim in ary , or "proposed", 
consis tency  d e te rm in a tio n  is issu ed  by a S tate agency. The p e titio n e r w o u ld  seek  
C ouncil rev iew  o f w h e th e r the p e titio n e r 's  com m ents h ad  been  fa irly  considered  b y  the 
S tate ag ency  co o rd in a tin g  the A C M P consistency  review . If the agency  h ad  done its job, 
the C ouncil w o u ld  d ism iss the petition . O therw ise , the C ouncil w o u ld  rem an d  the 
p ro p o se d  consistency  d e te rm in a tio n  to the agency  to g ive fair co n sid era tion  to the 
p e titio n e r 's  com m en ts  an d  to p re p a re  a rev ised  p ro p o sed  consistency  dete rm ina tio n .

A final co nsistency  decision  w o u ld  be m ade by  the S tate resou rce  agencies. U nlike the 
c u rre n t s itu a tio n , CSSB 238 (FIN) w ould  n o t allow  a p e titio n  on  a final consistency  
d e te rm in a tio n . A lso, CSSB 238 (FIN) resolves the d u e  process an d  d e leg a tion  concerns 
b ecau se  the S tate resource ag en cy  com m issioners — as m em bers of the C oastal Policy 
C ouncil -- w o u ld  on ly  be rev iew in g  a staff level proposed co nsistency  decision, and  
the re fo re  cou ld  still m ake the fin a l State decision  on the consistency  rev iew , if a fu rth e r 
ap p e a l (as an  elevation) occurs a fte r the petitio n  p rocess is com pleted .

CSSB 238 (FIN) w o u ld , in  effect, p lace the C oastal Policy C ouncil in  an  in te rm ed ia ry  role 
as a referee on the S ta te 's  consis tency  rev iew  process, on  p e titio n  from  a coastal d istrict, 
c itizen  of a d istric t, S tate agency, o r project app lican t. The C ouncil — w ith  its s ta tew id e  
m e m b e rsh ip  o f locally  elected officials an d  State agency  com m issioners -- w o u ld  p ro v id e  
o v e rs ig h t to en su re  tha t S tate agencies follow  p ro ced u re s  an d  g ive fair co n sid era tion  to 
the b ro a d  in te rests  co m m en tin g  on p ro po sed  pro jects in A lask a 's  coastal areas (see 
a tta ch ed  C ouncil m em bersh ip ).

2The T im ber C reek  T ra p p in g  Cabin P erm it petition , in  B ering S traits Coastal 
M an ag em en t P rogram  and  the K oyuk  IRA C ouncil v. A laska D e p a rtm e n t of N a tu ra l 
R esources, w as su b m itted  to the C ouncil on Ju ly  1992, h eard  by  a h earin g  officer in M ay 
1993, an d  d ism issed  by  the C o asta l Policy C ouncil in O ctober, 1993.

2



W h a t  W o u l d  S e n a t e  B i l l  2 3 8  D o ?

Briefly, CSSB 238 (FIN) w o u ld  d o  the follow ing:

S ec tio n  1. A m en d  AS 46.40.040 to a d d  a n ew  d u ty  o f the A laska C oastal P olicy  C ouncil 
to estab lish , by  reg u la tio n , a co nsistency  rev iew  an d  d e te rm in a tio n  process.

S ec tio n  2. A m en d  AS 46.40 to a d d  a n ew  section  (AS 46.40.096) w h ich  iden tifies the key 
elem en ts of the co n sis tency  rev iew  process, inc lud ing :

the ag en cy  co o rd in a tin g  the rev iew
p ub lic  no tice  req u irem e n ts  re q u e s t for co m m en ts  on a p ro p o se d  p ro jec t an 
eleva tio n  w h ich  can occu r as a "su b seq u en t rev iew " of a p ro p o sed  
con sis tency  d e te rm in a tio n  (also, w h o  can req u e s t an  eleva tio n  an d  w ho 
rev iew s)

• the o p p o r tu n ity  for certa in  p a rtie s  to p e titio n  the C ouncil ab o u t a p ro p o sed  
d e te rm in a tio n
lim ita tio n s  on w h en  a p a r ty  m ay  p e titio n  the C ouncil
flex ib ility  to lim it co n sid era tio n  of a p e titio n  w h en  a federal law  sets a
d ead lin e  fo r the State of A lask a 's  re sp o n se  on a consis tency  d e te rm in a tio n
for a fed era l ag en cy  p e rm it o r activ ity ,
the final consis tency  d e te rm in a tio n  an d
d efin itio n s  for "affected coastal reso u rce  d istrict" an d  "rev iew ing  entity."

»  •

S ec tio n  3. A m en d  the ex isting  p e titio n  s ta tu te  AS 46.40.100 (b) to:

• p ro v id e  fo r a p e titio n  to the C ouncil on  a p ro p o se d  consistency  
d e te rm in a tio n

• rep lace  the req u irem e n t for a h ea rin g  u n d e r  the A d m in is tra tiv e  P ro ced u re  
A ct (AS 44.62) w ith  a h ea r in g  estab lish ed  in reg u la tio n  b y  the C ouncil 
specify  th a t the C o u nc il's  s ta n d a rd  o f rev iew  is w h e th e r  the agency  
c o o rd in a tin g  the co nsistency  rev iew  fa irly  c o n s id e re d  the p e titio n e r 's  
co m m en ts  su b m itte d  d u r in g  the rev iew  p erio d , an d
p ro v id e  for p e titio n  d ism issa l o r re m a n d  o f the p ro p o se d  d e te rm in a tio n  to 
the ag en cy  for a rev ised  p ro p o se d  consis tency  d e te rm in a tio n

S ec tio n s  4 a n d  5. A m en d  the ex isting  p e titio n  s ta tu te  AS 46.40.100(c) an d  (d) to clarify 
th a t the su b sec tio n s  w o u ld  co n tin u e  to a d d re ss  a p e titio n  w h ich  m ig h t be su b m itte d  on 
g en era l d is tric t o r S tate ag ency  ac tions re g a rd in g  im p le m en ta tio n  of a d is tric t coastal 
p ro g ram , an d  n o t a p e titio n  ab o u t a S tate co n sic^ - c y  d e te rm in a tio n  u n d e r  AS 46.40.096.

3



S ec tio n  6. A d d  n ew  subsections u n d e r  the existing  petition  s ta tu te  AS 46.40.100 w hich :

• estab lish  req u irem en ts  for the notice  of a hearing  held  by  the C ouncil to 
co n sid er a p etition

iden tify , as in the cu rre n t s ta tu te , the parties w hich  have the o p p o rtu n ity  
to p e titio n  the C ouncil on "general", non -consistency  petitions.

S ec tio n  7. A m end  AS 46.40.210 to a d d  defin itions for "consistency  review " an d  "office."

* * *

T he D iv ision  of G o vern m en ta l C o o rd in a tio n  w ill co n tin ue  to w o rk  w ith  the C oastal 
P o licy  C ouncil subcom m ittee , H o u se  R esources, S enator Pearce, and  o th e r in te rested  
p a rtie s  as this leg isla tion  p roceeds. Dr. P au l R usanow sk i, D irec to r of D G C, can  be 
reach ed  a t 465-8800 if com m ittee  m em bers have any  questions.

Prepared by:
D iv is ion o f Governmental Coord ination, O ffice o f Management nnd Budget 
CSSB 238(FJN).SUM /March 1, 1994
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BERING STRAITS COASTAL RESOURCE SERVICE AREA BOARD
P.O. Box 10 

Unalakleet, Alaska 99684 
(907) 624-3062

J a n u a r y  2 4 ,  i 2 9 4

H o n o ra b le  S e n a t o r  D rue P e a r c e  
A la s k a  S t a t e  L e g i s l a t u r e  
P.O. Box V 
J u n e a u ,  AK 9 9 3 1 1

D e a r  S e n a t o r  P e a rc e :

RE: S e n a t e  B ill 2 3 3

T h e  B e r in g  S t r a i t s  C o a s ta l  R e s o u rc e  S e r v i c e  A re a  o p p o s e s  SB 2 3 3  a s  i t  
c u r r e n t l y  i s  p ro p o s e d . Of g r e a t  c o n c e r n  to  u s ,  i s  t h e  d e l e t i o n  o f  d u e  d e f e r ­
e n c e  to  lo c a l  c o a s t a l  d i s t r i c t s .  We a r e  c o n v in c e d  t h a t  t h e  C o a s ta l  P o l ic y  
C o u n c il s h o u ld  h a v e  th e  a u t h o r i t y  to  r e v e r s e  a c o m m i s s io n e r  le v e l  
e l e v a t io n ,  d e c i s io n  i f  lo c a l  e x p e r t i s e  i s  ig n o r e d  o r  n o t  f a i r l y  c o n s id e r e d .

A n o th e r  p r o b le m  i s  th e  p r o p o s e d  b i l l  l i m i t s  p a r t i e s  w h o  m ay  p e t i t i o n  th e  
c o u n c i l .  In o u r  o p en  s o c i e t y ,  i t  i s  p r e f e r a b l e  to  h a v e  a c i t i z e n  b e  a b le  to  
p e t i t i o n  t h e  C o a s ta l  P o l ic y  C o u n c il w h e t h e r  o r  n o t  a c i t i z e n  h ad  p r e v io u s ly  
c o m m e n te d  on an  i s s u e  b e f o r e  t h e  c o u n c i l .

S in c e r e ly

F r a n c e s  A nn D egn an  
B o a rd  C h a i r p e r s o n

cc : BSCRSA B o a rd

Shishmaref, Wales, Diomede, Brevig M ission, Teller, "N o m e  W est", King Island, W hite M ounta in , Golovin,



BERING STRAITS COASTAL RESOURCE SERVICE AREA BOARD
P.O. Box TQ toto 

Unalakleet, Alaska 99684 
(907) 624-3062

^ d druary  9, 1 9 9 4

H o n o ra b le  S e n a t o r  D rue  P e a r c e  
A la s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  Ak 9 9 8 1 1

D e a r  S e n a t o r  P e a r c e :

S u b je c t :  SB 2 3 8 /H B  401

U n d e r  th e  c u r r e n t  s t a t u t e s  a d i s t r i c t ' s  c o m m e n t s  m u s t  b e  f a i r l y  c o n s i d e r e d  by  a 
s t a t e  a g e n c y  a t  e v e r y  l e v e l ,  I n c lu d in g  e a r ly  in  t h e  p r o c e s s .  A d i s t r i c t  c a n  n o w  p e t i ­
t i o n  th e  C o a s ta l  P o l ic y  C o u n c il f o r  r e l i e f .  C u r r e n t l y ,  t h e  CPC c a n  r e v i e w  f a c t u a l  a n d  
p r o c e d u r a l  i s s u e s .

U n d e r  S e n a t e  B ill  2 3 8  a u t h o r i t y  I s  l i m i t e d  t o  p r o c e d u r a l  r e v i e w  a t  t h e  CPC l e v e l .  In 
o u r  v ie w ,  a u t h o r i t y  I s  t a k e n  a w a y  f ro m  t h e  C o a s ta l^ P o l lc y  C o u n c il  a n d .p l a c e d  In  a 
s t a t e  a g e n c y  a t  t h e  d i r e c t o r  l e v e l .

C o n f l i c t s  o f  I n t e r e s t  a r i s e  p e r io d ic a l ly .  C u r r e n t  p r a c t i c e  a n d  r e c e n t  a t t o r n e y  
g e n e r a l 's  o p in io n s  p ro v id e  s o l u t i o n s  f o r  t h o s e  c o n f l i c t s .

O u r c o n c e r n  c o n t i n u e s  to  b e  a c i t i z e n 's  a b i l i t y  t o  p e t i t i o n  t h e  c o u n c i l  w h e t h e r  o r  n o t  
th e y  p r e v io u s ly  c o m m e n te d  on  a  c o n s i s t e n c y  r e v ie w .  A s  a  p r a c t i c a l  m a t t e r .  I t  i s  u n ­
f a i r  to  c i t i z e n s  t o  h a v e  t h e  a b i l i t y  to  p e t i t i o n  e l i m i n a t e d  s im p l y  b e c a u s e  t h e y  h ad  
n o t  c o m m e n te d  a f t e r  a  p u b l ic  n o t i c e  w h ic h  u s u a l l y  a p p e a r s  1 n  1 e g a l p d r i t ;  w h lc h  1 s  
u s u a l ly  In  E n g lis h  o r  l e g a l e s e  w h ic h  c a n  b e  t a k e n  In  m o r e  w a y s  th a n  o n e  i f  s e e n  a t  
a i i .  . • ' ;

• .t •
U n d e r  c u r r e n t  A la s k a  S t a t u t e s ,  s t a t e  g o v e r n m e n t  h a s  s u f f i c i e n t  a d v a n ta g e  o v e r  k s  
c i t i z e n s .  I t  I s  u n r e a s o n a b le  t o  t a k e  a w a y  a  c i t i z e n ' s  a b i l i t y  t o  p e t i t i o n  t h e  A la s k a  
C o a s ta l  P o l ic y  C o u n c il .

S i n c e r e l y ,

F r a n c e s  A nn D e g n an
C h a i r p e r s o n



D E P A R T M E N T  O F  T R A N S P O R T A T I O N  

. A N D  P U B L I C  F A C I L I T I E S

OFFICE OF THE COMMISSIONER

1132 C H A N N E L  DRIVE 
JUNEAU. A L A S K A  39801-7398

WALTER J. HICK EL. GOVERNOR

TEXT: (907) 465-3652
FAX: (907) 566-8365

PHONE. (907) 465-3900

M E M O R A N D U M

TO: Senator Drue Pearce

FROM:
Deputy Commissioner 

DATE: January  31, ISS4

SUBJECT: SB 238

It is with some interest to note that you are sponsoring work on Senate Bill 
No. 238 relating to coastal policy. The Division of Governmental Coordination 
now. by regulation, requires a consistency review and determ ination on all 
projects constructed in the State which includes Coastal Zone management.

During development of any project involving federal interest, the state  is 
required to comply with 42 USC 4321-4347.iNational Environmental Policy Act 
of 1972). The involved federal agency m ust certify that the total public 
involvement process has been met under federal law. Almost without exception, 
any DOT&PF project is subject to NEPA.

A typical Federal-Aid project will have a t least one and sometimes two formal 
hearings. These are part of the departm ent's Public Involvement Plan prepared 
for each project. If a bridge is involved in  or over navigable waters, an additional 
hearing and public involvement is required by both the U.S. Corps of Engineers 
and the U.S. Coast Guard. During the development of a project, the public 
involvement process can involve up to four (4) opportunities for public 
involvement and hearings. To require an  additional hearing by a  state  agency 
would, in our case, appear to be redundant. Each separate hearing or public 
involvement requirement adds a minimum of about three m onths to the project 
development process.

DOT&PF is presently in contact w ith coastal districts through the review process 
m andated by the Division of Governmental Coordination.

It would cu t time and expense in the DOT&PFs project development process if a 
provision could be included tha t would exempt DOT&PF (and perhaps others) if 
public involvement had been accomplished during the Federal an d /o r State 
processes.

If there is any way to shorten the process while still m aintaining intent of 
SB 238, we feel it would benefit the development of transportation projects in 
Alaska.

cc: J.K. Ginger Johnson, Legislative Liaison, DOT&PF



2 3  2  f c U s

W ALTER J. H ICKEL, GOVERNOR

OFFICE OF THE GOVERNOR
OFFICE OF MANAGEMENT AND BUDGET 

DIVISION OF GOVERNMENTAL COORDINATION
□  SOUTHCENTRAL REGIONAL OFFICE 

-601 -C" STREET. SUITE 370 
ANCHORAGE, ALASKA 99503-2798 
PH: (907) S51-6131/FAX: (907) 561-613-1

CENTRAL OFFICE
P.O. BOX 110030
JUNEAU. ALASKA 99811-0300 -
PH: (907) 465-3562/FAX: (907) 465-3075

d  PIPELINE COORDINATOR’S OFFICE 
411 WEST 4TH AVENUE. SUITE 2C 
ANCHORAGE. ALASKA 99501-2343

• PH: (907) 278-3594/FAX: (907) 272-0690
F e b r u a r y  9 ,  1 9 9 4

H o n o r a b l e  S e n a t o r  D r u e  P e a r c e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

S u b j e c t :  S e n a t e  B i l l  2 3 8

D e a r  S e n a t o r  P e a r c e :

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  J a n u a r y  2 4 ,  
1 9 9 4  l e t t e r  f r o m  t h e  B e r i n g  S t r a i t s  C o a s t a l  R e s o u r c e  S e r v i c e  A r e a  
B o a r d  w h i c h  o p p o s e s  S e n a t e  B i l l  2 3  8 .  A s  y o u  k n o w ,  t h e  A l a s k a  
C o a s t a l  P o l i c y  C o u n c i l  s u p p o r t s  S B  2 3 8 ,  w h i c h  w a s  d e v e l o p e d  i n  
c o n j u n c t i o n  w i t h  a  C o u n c i l  s u b c o m m i t t e e  a n d  a  w o r k i n g  g r o u p  
c o n s i s t i n g  o f  S t a t e  a g e n c i e s ,  s e v e r a l  c o a s t a l  d i s t r i c t s ,  a n d  o t h e r  
i n t e r e s t e d  p a r t i e s .

C o n t r a r y  t o  w h a t  i s  a s s e r t e d ,  i n  t h e  B e r i n g  S t r a i t s  l e t t e r ,  
a  d i s t r i c t ' s  d u e  d e f e r e n c e  —  o r  i t s  l o c a l  e x p e r t i s e  i n  ■ t h e  
i n t e r p r e t a t i o n  a n d  a p p l i c a t i o n  o f  i t s  l o c a l  p r o g r a m  —  d u r i n g  t h e  
c o n s i s t e n c y  r e v i e w  w o u l d  b e  u n a l t e r e d  b y  S B  2 3 8 .  I n  f a c t ,
SB 2 3 8  w o u l d  u n d e r s c o r e  l o c a l  c o a s t a l  d i s t r i c t  i n p u t  i n t o  t h e  
A l a s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m  c o n s i s t e n c y  r e v i e w  p r o c e s s .  
U n d e r  S B  2 3 8 ,  a  d i s t r i c t ' s  c o m m e n t s  m u s t  b e  f a i r l y  c o n s i d e r e d  b y  a  
S t a t e  a g e n c y  e a r ly  in  th e  p ro c e s s ,  o r  t h e  d i s t r i c t  c a n  p e t i t i o n  t h e  
C o a s t a l  P o l i c y  C o u n c i l  f o r  im m ediate r e l i e f .  W i t h  e a r l y  C o u n c i l  
o v e r s i g h t ,  S t a t e  a g e n c i e s  a r e  l i k e l y  t o  c a r e f u l l y  a t t e n d  t o  
c o m m e n t s  r e c e i v e d  d u r i n g  t h e  c o n s i s t e n c y  r e v i e w .

T h e  B e r i n g  S t r a i t s  C R S A  B o a r d ' s  d e s i r e  t o  h a v e  t h e  C o a s t a l  
P o l i c y  C o u n c i l  r e t a i n  t h e  a u t h o r i t y  t o  r e v e r s e  c o m m i s s i o n e r  
d e c i s i o n s  r u n s  c o u n t e r  t o  a  M a r c h  1 9 9 3  A t t o r n e y  G e n e r a l  o p i n i o n ,  
w h i c h  p i n p o i n t s  f u n d a m e n t a l  d u e  p r o c e s s  a n d  d e l e g a t i o n  c o n c e r n s .  
U n d e r  t h e  p r e s e n t  s i t u a t i o n ,  a  c o n f l i c t  e x i s t s  b e c a u s e  t h e  S t a t e  
r e s o u r c e  a g e n c y  c o m m i s s i o n e r s  c a n n o t  s i t  i n  b o t h  c a p a c i t i e s  a s  
f i n a l  d e c i s i o n  m a k e r s  o n  a  c o n s i s t e n c y  r e v i e w  a n d  a s  m e m b e r s  o f  t h e  
C o a s t a l  P o l i c y  C o u n c i l  d e c i d i n g  a  p e t i t i o n  r e g a r d i n g  a  f i n a l  
c o n s i s t e n c y  d e c i s i o n .  T h e  AG o p i n i o n  i n d i c a t e s  t h a t  a  c h a n g e  i s  
n e e d e d  t o  r e m o v e  t h e  c o n f l i c t .

S e n a t e  B i l l  2 3 8  p r o v i d e s  a  g o o d  s o l u t i o n  t o  t h e  d i l e m m a  
b e c a u s e  t h e  S t a t e  r e s o u r c e . c o m m i s s i o n e r s  c o u l d  r e v i e w  a  proposed  
c o n s is te n c y  d e c is io n  under p e t i t i o n  a s  m e m b e r s  o f  t h e  C o u n c i l  a n d

01-A2SLH



S e n a t o r  P e a r c e P a g e  2 F e b r u a r y  9 ,  1 9 9 4

d e c i d e  w h e t h e r  p r o c e d u r a l  m i s h a n d l i n g  o c c u r r e d  a t  t h a t  p r e l i m i n a r y  
s t a g e .  I f  a  d i s t r i c t ' s  c o m m e n t s  w e r e  i g n o r e d  a s  t h e  B e r i n g  S t r a i t s  
l e t t e r  s u g g e s t s ,  t h e  C o u n c i l  w o u l d  r e m a n d  t h e  p r o p o s e d  d e c i s i o n  t o  
t h e  S t a t e  a g e n c y  f o r  a  r e v i s e d  d e c i s i o n  w h i c h  c o n s i d e r s  t h e  
c o m m e n t s .  T h e  i s s u e s  a r e  t h e n  r e s o l v e d ,  o r  S B  2 3 8  w o u l d  e n a b l e  t h e  
c o m m i s s i o n e r s  t o  m a k e  a  f i n a l  S ta te  d e c is io n  o n  t h e  c o n s i s t e n c y  
r e v i e w  a s  t h e  h e a d s  o f  t h e  S t a t e  r e s o u r c e  a g e n c i e s  —  w h o s e  
p e r m i t t i n g  a u t h o r i t y  a c t u a l l y  a l l o w s  t h e  c o a s t a l  p r o j e c t  t o  
p r o c e e d .

T h e  f i n a l  p o i n t  r a i s e d  b y  B e r i n g  S t r a i t s  a d d r e s s e s  a  c i t i z e n ' s  
a b i l i t y  t o  p e t i t i o n  t h e  C o u n c i l  w h e t h e r  o r  n o t  t h e y  p r e v i o u s l y  
c o m m e n t e d  o n  t h e  c o n s i s t e n c y  r e v i e w .  T h e  C o u n c i l  s u b c o m m i t t e e ,  
a g e n c i e s  a n d  c o a s t a l  d i s t r i c t s  t h a t  w o r k e d  o n  t h e  p e t i t i o n  p r o c e s s  
e m b o d i e d  i n  S B  2 3 8  d i s c u s s e d  t h i s  i s s u e  a n d  c o n c l u d e d  t h a t  a  p a r t y  
s h o u l d  c o m m e n t  d u r i n g  t h e  r e g u l a r  c o n s i s t e n c y  r e v i e w  t o  b e  e l i g i b l e  
t o  p e t i t i o n  t h e  i s s u e  t o  t h e  C o u n c i l .  S i m p l y  p u t ,  i t  w o u l d  b e  
u n f a i r  t o  a p p e a l  a n  i s s u e  t o  t h e  C o u n c i l  w i t h o u t  f i r s t  r a i s i n g  t h e  
i s s u e  t o  t h e  c o o r d i n a t i n g  S t a t e  a g e n c y .  I n  f a c t ,  r e d e s i g n i n g  t h e  
p r o c e s s  ( c o u p l e d  w i t h  s t r e n g t h e n e d  p u b l i c  n o t i c e )  s o  t h a t  l o c a l  
c o n c e r n s  a r e  b r o u g h t  o u t  e a r l y  i n  t h e  r e v i e w  i s  c o n s i d e r e d  a  
s t r e n g t h  o f  S B  2 3 8 .

We s t r o n g l y  u r g e  y o u  t o  c o n t i n u e  p u r s u i n g  t h e  l e g i s l a t i v e  
r e m e d y  p r o p o s e d  i n  S B  2 3 8 .  We r e m a i n  c o m m i t t e d  t o  i t s  a p p r o a c h ,  
a n d  w i s h  t o  w o r k  w i t h  y o u  t o  e n s u r e  s u c c e s s f u l  p a s s a g e  o f  t h e  b i l l .

S i n c e r e l y ,

P u b l i c  M e m b e r s  C o - C h a i r  
A l a s k a  C o a s t a l  P o l i c y  C o u n c i l

P a u l  C .  R u s a n o w s k i  ■
S t a t e  M e m b e r s  C o - c h a i r  
A l a s k a  C o a s t a l  P o l i c y  C o u n c i l

c c :  A l a s k a  C o a s t a l  P o l i c y  C o u n c i l
B e r i n g  S t r a i t s  C R S A  B o a r d  
A l a s k a  C o a s t a l  D i s t r i c t s  
P e t i t i o n s  W o r k i n g  G r o u p

s b 2 3 8 l t r . 2 9 4
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Date Referred: February 23, 1994 

Date of Committee Action: 3 / m  11 ' j  

The RESOURCES Committee considered

FURTHER REFERRALS:

H U U S h  C O M M I T T E E  R E P O R T

CSSB 238(FIN)

CS FOR SENATE BILL NO. 238(FIN) COASTAL ZONE M ANAGEM ENT PROCEDURES
"An Act establishing a procedure for review of proposed projects under the Alaska coastal management program, 
and reladng to petitions for compliance with and enforcement of district coastal management programs under 
that program and to the disposition of those peridons."

RECOMMENDATIONS: 
be replaced w ith ________

] have attached amendments(s) 
>/] do pass 

1 do not pass 
] no recommendations 
] individual recommendadons 
] addidomil referral to th e ____

) the same utle 
] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Depl)

[ ] fiscal impact__________________
f | zero fiscal note

APPROVES PREVIOUS:

[J ] fiscalTiote(s) T)(=iC^ /o .- IF 'W  

L ] zero fiscal no te(s)_______

(Depi/Daie)

m .Ec.KI:'

: cr: ‘m



LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

150 Seward Stree:, Suite J09 

Juneau. Alaska 99801-2105

D I V I S I O N  O F  L E G A L  S E R V I C E S

M E M O R A N P  U M January 4, 1994

SUBJECT: 

T O :- 

FROM :

A word ab o u t the bill, p rovided to you earlier, today, and its specific provisions.
"** ■ • 

The m easure substantially codifies the Coastai Policy C ouncil’s consistency review  
practices b ased  upon suggestions provided by the D ep a rtm en t o f  Law, the Division 
of G overnm ental C oordination  (p a rt of the office o f m anagem en t and  budget), and, 
following a late  D ecem ber teleconference, the C oastal Policy Council.

Bill section 1: This provision am ends AS' 46.40.040, the section  enum erating  the 
duties of the A laska Coastal Policy Council. It deletes a  d a ted  reference to .th e  
deadline for approval of the C ouncil’s initial p rogram  regulations and  standardizes 
a reference to the applicability o f  the A dm inistrative P rocedure Act. Substantively, 
the bill section  directs the Council to adopt regulations to establish  a (pro ject) 
consistency review  and. determ ina tion  process th a t conform s to the requirem ents of 
AS 46.40.096.

Bill section 2: This bill section, adding a p roposed  AS 46.40.096,- outlines the 
essential e lem en ts o f the consistency review and  determ ination  process. Subsection 
(a) directs the  council, to adop t regulations for consistency determ inations, w hether 
those determ inations are to be m ade by the council (coordinating  the review  of 
multiple agencies) o r by a  single s ta te  agency. Subsection (b )~ a  parallel provision 
to existing AS 44.19.1 4 5 (a )( ll) -c la r if ie s  that, w hen a  consistency review is req u ired  
for a p ro ject th a t requires a p erm it from but one sta te agency^.that agency, ra th e r  
than the office o f m anagem ent and  budget’s division of governm enta l coordination, 
has the responsibility to coord inate  the consistency review. Subsection (c) sets out 
public notice and  public com m ents in conjunction with consistency determ inations; 
the council’s regulations may distinguish as to notice depending  on  the circum stances

Coastal m anagem ent consistency d e term ina tion  legislation 
(W ork O rd e r No. 8-LS1442VK)
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of che project, bu t the essential com ponents o f notice are set out. Subsection (d) sets 
out procedures, for obtaining the com m ents o f interested parties, directing p re p a ra ­
tion of p ro p o sed  consistency determ inations, allowing o pportun ity  for parries to 
secure review o f a proposed consistency determ ination , and directing p repara tion  of 
che final consistency determ ination. Subsection (e) treats with the Sling and  handling 
of petitions for review of proposed consistency determ inations, setting limits on who 
may petition and  when the petitions may properiy  be considered. Subsection (f) 
authorizes the council to limit consideration of a review petition w hen the opportun ity  
for full consideration  of the petition might cause the sta te  to miss a deadline set by 
federal law for submission of a  federal consistency determ ination . Subsection (g)
suDolies defin itions for terms used in the section.± r  ■*

Bill section 3: E astin g  AS 46.40.100 is captioned  "Com pliance and  Enforcem ent." 
W ithin tha t section, AS 46.40.100(b) perm its certain  parties to file petitions seeking 
review 'of en fo rcem en t action. This bill section revises AS 46.40.100(b), am ending it 
to perm it the C oastal Policy Council to have a lim ited opportun ity  t o ’ascerta in  
w hether a "reviewing entity" responsible for a  consistency determ ination  has fairly 
considered o r n o t fairly considered com m ents received in the course of com pleting 
a p roposed  consistency d e ten n in a tE u . The principal addition on- th a t point is se t ou t 
in the subsection ’s proposed, parag raph  (1): the council is given a  choice e ith e r to 
rem and  a determ ination  so that the reviewing agency gives fa ir consideration  to 
com m ents o r the council may dism iss i t - th e  council itself may not substitu te its 
judgm ent for th a t of the reviewing entity on the m erits o f the consistency d e te rm in a­
tion. T he disposition of o th er p e titio ns-en fo rcem en t petitions o th er than those 
relating to reviews of consistency d e te rm in a tio n s-a re  handled, as u nder cu rren t -law, 
under the subsection ’s paragraph  (2). In both  instances, the petition ing  process is no 
longer subject to the A dm inistrative P rocedure A ct but ra th e r to regulations o f the 
Coastal Policy Council. T he hearing requ irem ent no longer calls for a  "public 
hearing "-th e  hearing  may be lim ited to partic ipation  by eligible p a r tie s -b u t notice 
is to be given, again, in all instances, under particular requ irem ents o f a la te r 
subsection, subsection (f). Because the petition  process identified  in this section m ay 
be used to secu re  review of consistency determ inations and for o th er purposes, 
m ention o f specific parties who may file petitions in cases o th e r  than  consistency 
reviews is rem oved  from this subsection and resta ted  in p ro po sed  subsection (g).

Bill sections 4 an d  5: These provisions m ake parallel am endm ents to AS 46.40.100(c) 
and  (d). T h e  in ten t of the substantive am endm ents to bo th  is to m ake sure th a t the 
specific requ irem en ts o f the two subsections do not apply to the consideration  and 
disposition o f petitions seeking consistency review. Again, the council may dispose 
of petitions seeking  consistency review only in the m anner au thorized  by AS 46.40.- 
100(b)(1)—th a t is, by rem and or dismissal.

Bill section 6: The section adds two additional subsections to AS 46.40.100.
Subsection (f) is a substituted notice provision applicable to consideration  and

Senator Drue Pearce
January A 1994
Page 2



disposition o f all com pliance and enforcem ent provisions. It draw s from the special 
notice provisions outlined  in AS 38.05.945 that are applicable to certa in  land acrions 
under the A laska Land Act. with am endm ents and  substitutions recom m ended  by the 
Division o f  G overnm ental C oordination. Subsection (g) draws from  m aterial d e le ted  
in .AS 46.40.100(b) to identify parties that may petition for the general com pliance 
and en forcem en t rem edies set ou t in AS 46.40.100(b)(2).

Bill section 7 sets ou t dennirions for additional term s used  in AS 46.40.010 - 
46.40.210.

Senator Drue Pearce
January 4, L994
Page 3
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A C M P  CONSISTENCY REVIEW PROCESS OVERVIEW 
P r e p a r e d  f o r  the Coastal Policy Council; Feb r u a r y  9, 1933

I n t r o d u c t i o n

T h e  D i v i s i o n  o f  Governmental coordination (DGC)' a d ministers the 
A l a s k a  C o a s t a l  M a n agement Program (ACMP). In addition' to 
c o o r d i n a t i n g  prepar a t i o n  of district p rograms and serving as staff 
t o  the C o a s t a l  Po l i c y  Council (CPC), DGC al s o  coordinates State 
r e v i e w s  o f  a c t ivities in the coastal zone i n v o l v i n g  S t ate and . 
f e d e r a l  p e r m i t s .  This overview provides a s u m mary of this latter 
f unction, t h e  consistency review process.

C o n s i s t e n c y  R e v i e w  Process

T h e  c o n s i s t e n c y  review regulations, also known as 5 A A C  50, provide ' 
a  s t r e a m l i n e d ,  coord'ihaTSd'Trracess' FdrbrevlebTng a n cTissuing State 
p e r m i t s  f o r  p r o p o s e d  ' development project.! affec t i n g  natural 
r e s o u r c e s  in  Ala s k a ' s  coastal zone. A  bro c h u r e  entitled; "3aw to 
A p p l y  f o r  S t a t e  Permits i n  Alaska's Coastal Zone", is attached. It 
p r o v i d e s  a  b r i e f  summary of most ‘ of the inform a t i o n  prese n t e d  in 
t h i s  o v e r v i e w ,  in addition to coordinating p r o j e c t s  that require 
S t a t e  p e r m i t s ,  D G C  is also responsible f o r  coor d i n a t i n g  consistency 
r e v i e w s  f o r  d i r e c t  federal actions [e.g. corps of Engineers (COE) 
d r e d g i n g  p e r m i t ]  and projects that require federal permits-[e.g. an 
E n v i r o n m e n t a l  Protection Agency (EPA) NPDES "permit ].

C o a s t a l  d e v e l o p m e n t  projects are r e v i e w e d  t o  e n s u r e  th e y  are 
c o n s i s t e n t  w i t h  t h e  standards of the ACMP' a n d  t h e  p olicies of 
a p p r o v e d  l o c a l  coastal district programs. P r o j e c t  decisions, 
a b s e n t  a n  a p p r o v e d  district program, are b a s e d  o n  A C M P  jstanda;rds 
f o u n d  a t  6 A A C  80. If there is . an  a p p r o v e d  d i s t r i c t " p r o g r a m , 
p r o j e c t  d e c i s i o n s  are also based'on enforc e a b l e  d i s t r i c t  policies 
c o n t a i n e d  in t h o s e  programs. j .

F o r  e a c h  p r o j e c t ,  .the consistency r e v i e w  r e g u l a t i o n s  provide a 
s t r u c t u r e  f o r  p r o j e c t  review, issue r e s o l u t i o n  a n d  decision-making, 
w i t h  t h e  fu l l  involvement of State agencies, local coastal 
d i s t r i c t s  a n d  t h e  project applicant. The p u b l i c  is always welcome 
t o  p a r t i c i p a t e  in an advisory role.

T h e  r e g u l a t i o n s  require that:

l. A l l  a p p r o p r i a t e  permits for a p r o j e c t  are inc l u d e d  iii a single 
review. W h e n  a n  applicant proposes a p r o j e c t  in the coastal zone, 
t h e y  a r e  f i r s t  required to complete a  Coastal P r o j e c t  Questionnaire 
( C P Q ) . T h e  C P Q  contains questions de s i g n e d  to he l p  applicants and 
S t a t e  a g e n c i e s  determine w h a t  permits wi l l  be n e e d e d  from State and 
•federal a g e n c i e s .  If requested by the applicant, t h e  coordinating 
a g e n c y  c a n  a l s o  assist with a pre-application m e e t i n g  to ensure 
t h a t  all n e c e s s a r y  permits have been, identified and all back-up 
m a t e r i a l  is in order. Wh a n  a CPQ and associated p e r m i t  applications
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a r e  s u b m i t t e d  to the coordinating agency c. the packet is examined 
f o r  c o m p l e t e n e s s .  As  soon as an application packet is determined 
to be  c o m p l e t e ,  t h e  coordinating agency distributes it and a review 
s c h e d u l e  t o  a l l  reviewers.

A  p roject, a n d  all necessary permits, are reviewed in • a single 
r e v i e w  a n d  a c o n c l u s i v e  consistency determination is issued to the 
a p p l i c a n t  f o r  the project and all related permits. Typically, an 
a p p l i c a n t  h a s  to obt a i n  permission, from several agencies to conduct 
a project. F e d e r a l  and State agencies from which permits may be 
n e e d e d  i n c l u d e  the U.S. Army COE, the e f a , the U.S. Forest Service 
( U S F S ) , t h e  B u r e a u  of Land Management (BI24), and the State 
D e p a r t m e n t s  o f  Environmental Conservation, Fish and Game and 
N a t u r a l  R e s o u r c e s .

2. A  s i n g l e  S t a t e  agency contact is designated to coordinate the 
S t a t e ' s  r e v i e w  of  coastal, development projects. For projects 
r e q u i r i n g  a federal; permit, I or., p ermits from tw o or m ore State_ 
agencies, o r  f o r  di r e c t  federal actions, D C C’is the coordinator of 
t he review. F o r  projects requiring permits from a single State 
agency, t h e  a g e n c y  issuing the-permits acts as coordinator -of the 
review. T h e  coordinating .agency is responsible for the 
a d m i n i s t r a t i v e  process involved w i t h  the review and assisting the 
a p p l i c a n t  w i t h  t h e  permitting and consistency review process.

3- R e g u l a t o r y  d e a d l i n e s  are established for consistency reviews 
a n d  s tate p e r m i t  decisions. Projects a r e  reviewed under a 30-day 
r e v i e w  schedule, or m o r e  typically a 50-day 'review schedule, wh e n  
a g e n c y  p e r m i t s  h a v e  p ublic notice r e q u i r e a e n t s v  Deadlines are also 
e s t a b l i s h e d  f o r  the distribution of information to reviewers, 
r e c e i p t  o f  com m e n t s  from reviewers, requests for additional 
i nformation, no t i c e  to the applicant on the p roposed consistency 
d e t e r m i n a t i o n  • a n d  issuance of the final o r  conclusive 
d e t e r m i n a t i o n .  T h e  deadlines are not discussed in detail here, 
but, for y o u r  information, they are listed in s. chart t h a t  appears 
in  the a t t a c h e d  b r o c h u r e . . State agencies with permits required by 
th e  p r o j e c t  m u s t  issue their permits within _ 5 days of the 
c o n c l u s i v e  c o n s i s t e n c y  determination, unless additional review is 
r e q u i r e d  b y  s t a t u t e  or regulation.

4. The app l i c a n t ,  affected, coastal district and State resource 
a g e n c i e s  c o n c u r  with the consistency determination for a project 
b e f o r e  it is issued. Project reviewers submit comments on the 
p r o p o s e d  p r o j e c t  and permits to the coordinating agency. The 
c o m m e n t s  m a y  incl u d e  proposed changes to the project, or recommend 
s t i p u l a t i o n s  which, if incorporated into the project, w o uld render 
it c o n s i s t e n t  with the .standards of the ACMP- The coordinating 
a g e n c y  g i v e s  due deference to the commentor within their area of 
expertise. ”Due  d e f e r e n c e”, as defined in regulation, means that 
d e f e r e n c e  w h i c h  is appropriate in the context of the commentor's 
e x p e r t i s e  a n d  area of responsibility, and all the evidence 
a v a i l a b l e  t o  s u p p o r t  any factual assertions. A coastal resource

2
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d i s t r i c t  is c o n s i d e r e d  to have expertise.in the interpre t a t i o n  and 
a p p l i c a t i o n  o r  the enforceable policies of its a pproved p r o g r a m  
[6 A A C  5 0 . 1 2 0  (a)].

I f  an a p p l i c a n t ,  state resource agency or  an  • aff e c t e d  c o a stal 
d i s t r i c t  c o n s i d e r  a . p r o p o s e d  consistency d e t e r m i n a t i o n  t o  be 
u n a c c e p t a b l e , opport u n i t i e s  exist to e l e v a t e  a d e c i s i o n  t o  p o l i c y  
m a k e r s  of  s t a t e  r e source agencies- f o r  reconsideration. T h e  
r e g u l a t i o n s  f i r s t  p r o v i d e  for a 15 - d a y  e l e v a t i o n  t o  d i v i s i o n  
d i r e c t o r s  and, if necessary, a second 15-day eleva t i o n  to the 
c o m m i s s i o n e r s  o f  t h e  res o u r c e  agencies.

E x c e p t i o n s  t o  t h e  6 AAC 5 0  P r o c e s s

T h e r e  aura a few exceptions to the 30-day a n d  50-day r e v i e w  
s c h e d u l e s  w o r t h  noting. Regulations f o u n d  at 6 A A C  50.050 require 
DGC t o  p u b l i s h  a list of permits w h i c h  h a v e  been catego r i c a l l y  
a p p r o v e d  a6 b e i n g  consistent with the ACMP, and a list of general' 
c o n c u r r e n c e  d e t c r m i n a t r o n a - w h i c h / " w i t h  Stand'ar cF'Stipnlections , .-are" 
also c o n s i s t e n t  w i t h  the ACMP. The list of t h e s e  'approvals is 
k n o w n  as t h e  C l a s s i f i c a t i o n  of'State Ag e n c y  A p p r o v a l s , and is m o r e  
co m m o n  k n o w n  as  the "A B C 1- list, where "A" stands for c a t e g o r i c a l l y  . 
a p p r o v e d  p r o j e c t s ,  "B " stands for general concurrence pr o j e c t s  a n d  
"C M ' c o n t a i n s  a list of permits which a r e  subject to an individual 
c o n s i s t e n c y  review. Permits qualify for the "A" list if they a r e  
so d e  m i n i m i s  t h a t  t h e y  .will have no s i g n i f i c a n t  im p a c t  in t h e  
co a stal zone. P r o j e c t s  qua. -_fy for t h e  "B " list if t h e y ' a r e  for 
r o u t i n e  a c t i v i t i e s  that can effectively be  m a d e  c o n s i s t e n t  w i t h  t h e  
AC M P  b y  i m p o s i n g  st a n d a r d  stipulations o n ’the" a p p l i c a b l e  perm its.
A n  e x a m p l e  o f  a n  "A" li s t  permit is a F i s h  H a b i t a t  p e r m i t  for- m i n o r  
in s t r e a m  w o r k  t o  improve or restore f i s h  h a S i t a t  a n d  an example of 
a "B ” list a c t i v i t y  is Surface Oiling of Roads (GC-11) - Permits on 
th e  "A" a n d  " B "  list are not subject to f u r ther a g e n c y  r e v i e w  
a g a i n s t  t h e  A C M P  standards or district enforc e a b l e  policies, and 
p e r m i t s  can- b e  issued once it is d e t e r m i n e d  applicants q u a l i f y  
u n d e r  an  "A" o r  WB" list approve!.

T h e  6 A A C  50 r e g u l a t i o n s  (5 a a c  50) also p r o v i d e  for emergency 
e x p e d i t e d  r e v i e w s , b u t  t h e s e  are l i m i t e d  t o  t r u e  e m e r g e n c i e s  as 
d e f i n e d  in t h e  D i s a s t e r  Relief Act o f  1974 (U.S.C. 5122)., a
c a t a s t r o p h i c  oil discharge; or where an e x p e d i t e d  r e v i e w  is 
n e c e s s a r y  for t h e  p r e s e rvation of the p u b l i c  peace, health, safety 
o r  g e n e r a l  welfare.

S t a t i s t i cs

In t e r m s  of statistics, DGC typically c o ordinates a p p r o x i m a t e l y  500 
p r o j e c t  r e v i e w s  a year. In FY92, DGC coordi n a t e d  the r e v i e w  of 517 
projects, 84 of- w h i c h  w e r e  non-consistency r e v i e w s  (e-g. N a t i o n a l  
E n v i r o n m e n t a l  P o l i c y  A c t  (NEPA) reviews, Outer C o n t i n e n t a l  Shelf • 
(OCS) r e v i e w s ,  etc.). Detailed s t a tistics ar e n ' t  currently 
a v a i l a b l e  for FY92, but in FY91 the a v e rage re v i e w  time of our 30-
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d a y  a n d  5 0 - d a y  reviews, respectively, was 25 and 4.8 days. O t h e r  
F Y 9 1  s t a t i s t i c s  show that 22% of projects’rev ie w e d  were d e t e r m i n e d  
to  be  c o n s i s t e n t  os proposed, 77% we r e  found c o n sist exit w i t h  
stipulations, and less than 1% we r e  determined to b e  inconsistent. 
I n  FY 92, 13 projects w e r e  elevated to the directors for f u r ther 
co nsideration, and 4 of t h e  13 were elevated to t h e  R e s o u r c e  A g e n c y  
c o m m i s s i o n e r s  for final decision.

O v e r  t h e  y ears, statistics ha v e  shown that the bulk of t h e  p r o j e c t s  
r e v i e w e d  f o r  consistency are for Public Utilities or F a c i l i t i e s  
(20%) , f o l l o w e d  by  Fisheries, including Aquatic F a r m i n g  and 
H a t c h e r i e s  (18%), oil a n d  Gas activities (15%), M i s c e l l a n e o u s  
A c t i v i t i e s  (13%), Private Residential (12%) and M i n i n g  and 
C o m m e r c i a l  (both w i t h  n ' % ) .' The numbers and percentages of p r o j e c t  
r e v i e w s  a n d  t y p e s  are f a irly stable year-to-year, alt h o u g h  a q u atic 
f a r m i n g  r e v i e w s  decreased in PY9 2 .
M a n y  p r o j e c t s  that are reviewed for consistency, include new,  ̂
difficult, o r  interesting is s u e s . often~'rimes, - as a .result of 
c o n s i s t e n c y  reviews, the ACMP w o r king group, w h i c h  "is c u r r e n t l y  
c o m p o s e d  of representatives - from the State r e source a g encies and 
c o a s t a l  districts, is directed to prepare guidance to assist future 
reviews. F o r  example, du r i n g  previous years, t h e  a c m p  w o r k i n g  
grroup d e v e l o p e d  procedural guidance on how to implement the Coastal 
De v e l o p m e n t  standard (6 A A C  80.040), and on  h o w  to place 
s t i p u l a t i o n s  t h a t  are needed for consistency hut w h i c h  are o u t side 
t h e  p u r v i e w  of individual agency authorities (i.e. ••homeless 
s t i p s " ) . G u i d a n c e  was also developed on h o w  to interpret pro v i s i o n s  
of federal regulations regarding "associated f acilities" (CFR 
930.21). T h e  ACMP w o r k i n g  group is of t o n . c a l l e d  u p o n  t o  c l a rify 
p r o c e d u r e s  t o  facilitate the 6 AAC 50 review process. . -

C o n c l u s i o n

D u r i n g  t h e  a l m o s t  9 years the consistency review r e g u l a t i o n s  h a v e  
b e e n  in place, they have pr o v i d e d  an effective a n d  p r e d i c t a b l e  
pr o c e s s  f o r  coastal development activities that has been-. w e l l -  
r e c e i v e d  by  S t a t e  agencies, coastal districts, and applicants. A 
p a p e r  p u b l i s h e d  in A gro b o rea lls in 1990 entitled, "Permit R e f o r m  in 
A l a s k a ' s  C o a s t a l  Zone", b y  Thomas Gallagher, pr o v i d e s  a survey 
c r i t i q u e  of t h e  consistency, review process. The p a p e r  concludes 
t h a t  the c o n s i s t e n c y  re v i e w  process is successful in a c h i e v i n g  its 
p r imary   ̂g o a l s  of coordinating permits' and involving local 
communities. Other benefits noted include a savings in t i m e  and 
money, h e l p i n g  applicants obtain their federal permits, and 
r e d u c i n g  conflict. A  c o p y  of that paper is also a t t a c h e d  for your 
information.

I f  y o u  ha v e  quest i o n s  about this overview, or w o u l d  like a d d itional 
in formation about the consistency review process, please c o n tact 
K e r r y  Howard, D G C  Project Analyst, at 465-3562.

4
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Participants in a Teleconference to 
Consider a Work Draft of a Bill

Addressing AS 46.40.100 and Petitions nnder the Alaska Coastal Management Program

1*30 pm • 4:00 pm, December 28, 1993

Alaska Coastal Policy Council Subcommittee on Petitions:

Frank Kelty, CPC public member from Unalaska 
, Scott Novak, CPC public co-chair from Cordova

Frank Rue, Director, Division of Habitat/Restoration, DFG
Paul Rusanowski) Director, Division of Governmental Coordination, OMB
Ron Swanson, Director, Division of Land, DNR

Other Coastal Policy Council members:  _______________*__ ______

Bob Walsh, Director, Division of Municipal/Regional Assistance, DCRA

Other Interested Parties in Working Group:

Coastal D is tric ts  Representatives
Sue Flensburg, Director, Bristol Bay Coastal Resource Service Area Program 
Linda Freed, Planning Director, Kodiak Island Borough 
Pat Galvin, Copeland, Landye, Bennett & Wolf, Anchorage (representing the 

Northwest Arctic Borough)
Tom Loman, Wildlife Department, North Slope Borough 
Darcy Richards, Director, Aleutians West CR5A Program

State Agency Representatives
Susan Braley, Division of Environmental Quality, DEC 
Kerry Howard, DGC 
Gretchen Keiser, DGC 
Beth Kerttula, DOL
Gabrielle LaRoche, Division of Economic Development, DCED
Pam Rogers, Division of Oil and Gas, DNR
Glenn Seaman, Division of Habitat/Restoration, DFG
Nelda Warkentin, Division of Municipal/Regional Assistance, DCRA

Industry/P ub lic  Representatives m id Private Iiid iv iduu ls
Patty Bielawski, Accord Environmental, Anchorage 
Jon Isaacs, Isaacs & Associates, Anchorage 
Charles McKey, Anchorage 
Steven B. Porter, Arco Alaska, Anchorage 
Nancy Wainwright, Anchorage
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P u b lic  M em bers

Mr. Scott Novak, Cordova City Council (Public Member Co-chair)
Mayor Donald Long, City of Barrow
Mr. Robert Fagerstxom, Nome City Council
Mr. A1 Unok> Kotlik City Council
Mayor Prank Kelty, City of Unalaska
Mr. David Ares tad, Houston City Coundl /
Mr. Drew Scalzi, Kenai Peninsula Borough Assembly
Ms. Lynda B. Walker,- Hames-Gity-Cotrneil---------     ~
Ms. Phyllis "Yetka, Ketchikan Gateway Borough Assembly

S tate  M em bers

Shelby Stastny, Office of Management and Budget
Alternate: Dr. Paul Rusanowski, Division of Governmental Coordination (State 

Member G>-chair)
Commissioner Paul Fuhs, Department of Commerce and Economic Development 

Alternate: Mr. Chris Gates, Division of Economic Development 
Commissioner Edgar Blatchford, Department of Community and Regional Affairs 

Alternate: Mr. Bob Walsh, Division of Municipal and Regional Assistance 
Commissioner John Sandor, Department of Environmental Conservation 

Alternate: Deputy Commissioner Mead Treadwell, DEC 
Commissioner Carl Rosier, Department of Fish and Game

Alternate: Mr. Frank Rue, Division of Habitat and Restoration 
Commissioner Harry Noah, Department of Natural Resources 

AlbTnate: Mr. Ron Swanson, Division of Land 
Commissioi.er Bruce Campbell, Department of Transportation and Public Facilities 

Alternate: Mr. Mike McKinnon, Division of Planning
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M E M O R A N D U M S T A T E O F  A L A S K A

Tot Alaska Coastal Policy Counril Date: January 12,1994

File: ACMPBILL.94
Telephone: 465-8800

j p  c _
Telecopy: 465-3075

From; Paul C. Rusanowski, Director Subject: ACMP Legislation;
Division of Governmental Senate BUI 239
Coordination

|
Senator Drue Pearce introduced- Senate-Bill~238rwhich*would amend the Alaska Coastal 
Management Act (AS 46.40) to clarify how and when certain parties can appeal/ or 1 
"petition", the Coastal Policy Council during an Alaska Coastal Management Program 
(ACMP) consistency review (see attached legislation). Senate Bill 238 incorporates an 
approach recommended by the Alaska Coastal Policy Council at its October 27/1993 
meeting.

As directed by the Council, the Division of Governmental Coordination staff worked 
with a Council subcommittee, other interested parties, and Senator Pearce on the 

: legislation. Senate Bill 238 indudes many suggestions made by the Council
subcommittee and other parties during a December 28,1993 teleconference (see attached 
list of partidpants).

Why is Senate B ill 238 Needed?

Under the ACMP, State agendes and local coastal districts participate in a coordinated 
process for reviewing and issuing State permits for proposed development projects 
affecting natural resources and uses in Alaska's coastal zone. Proposed projects are 
reviewed to ensure they are consistent with the standards of the ACMP and the polides 
of a coastal district program. The commissioners of the Departments of Environmental 
Conservation, Natural Resources, and Fish and Game, on appeal as an "elevation", make 
the final dedsion on a consistency determination. The commissioners also sit on the 
Alaska Coastal Policy Council, which has heard petitions on a few consistency 
determinations made by commissioners in recent years.

Senate Bill 238 would correct the problems experienced with these recent petitions and 
the difficulties identified in a March 2,1993 informal Attorney General opinion regarding 
due process and delegation when a petition occurs after a final commissioner-level
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decision on a consistency review.1 Under the current ACMP statutes and regulations, 
the State resource agency commissioners may not delegate their responsibility to 
participate in a commissioner-level "elevation" of a consistency determination, nor may 
they delegate Iheii authority to deride a petition when they have participated in the final 
consistency determination. However, as noted in the informal AG opinion, the 
commissioners cai.mot sit in both capacities. In a recent example, the State resource 
agencies were unable to participate in Council action on a petition affecting coastal 
resources and land uses.2 General principles of due process and delegation under the 
Administrative Procedure Act dictate a change in the statute or regulations, or both to 
rectify the conflict.

How  W ould Senate B ill 238 Fix the Problem?

Senate Bill 238 would amend the Alaska Coastal Management Act (AS 46.40) to allow 
certain parties to petition the Coastal Policy Council when a preliminary, or "proposed", 
consistency determination is issued by a State agency. The petitioner would seek 
Council review of whether the petitioner's comments had been fairly considered by the 
State agency coordinating the ACMP consistency review. If the agency had done its job, 
the Council would dismiss the petition. Otherwise, the Council would remand the 
proposed consistency determination to the agency to give fair consideration to the 
petitioner's comments and to prepare a revised proposed consistency determination.

A final consistency decision would be made by the State resource agencies. Unlike the 
current situation, SB 238 would not allow a petition on a final consistency determination. 
Also, SB 238 resolves the due process and delegation concerns because the State resource 
agency commissioners -  as members of the Coastal Policy Council -  would only be 
reviewing a staff level proposed consistency decision, and therefore could still make the 
fin a l State decision on tire consistency review, If a further appeal (as an elevation) occurs 
after the petition process is completed.

lMarch 2,1993 Memorandum from Elizabeth Kerttula, Alaska Department of Law, 
to Paul Rusanowsld, Division of Governmental Coordination, "Alaska Coastal Policy 
Council Members' Eligibility to Hear Petitions Under AS 46.40.100", 27 pp (see attached 
March 3, 1993 summary).

*The Timber Creek Trapping Cabin Permit petition, in Bering Straits Coastal 
Management Program and the Kovuk ORA Council v. Alaska Department of Natural 
Resources, was submitted to the Council on July 1992, heard by a hearing officer in May 
1993, and dismissed by the Coastal Policy Council in October, 1993.
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Senate Bill 238 would, in effect, place the Coastal Policy Council in an intermediary role 
as a referee on the State's consistency review process, on petition from a coastal district, 
citizen of a district, State agency, or project applicant. The Council -  with its statewide 
membership of locally elected officials and State agency commissioners -  would provide 
oversight to ensure that State agendes follow procedures and give fair consideration to 
the broad interests commenting on proposed projects in Alaska's coastal areas (see 
attached Council membership).

Briefly, Senate Bill 238 would do the following: .......

Section 1. Amend AS 46.40.040 to add a new duty of the Alaska Coastal Policy Council 
to establish, by regulation, a consistency review and determination process.

Section 2. Amend AS 46.40 to add a new section (AS 46.40.096) which identifies the key 
elements of the consistency review process, induding:

• the agency coordinating the review 
public notice requirements
request for comments on a proposed project

• an elevation which can occur as a "subsequent review" of a proposed 
consistency determination (also, who can request an elevation and who 
reviews)
the opportunity for certain parties to petition the Council about a proposed 
determination i

• limitations on when a party may petition the Council
• flexibility to limit consideration of a petition when a federal law sets a 

deadline for the State of Alaska's response on a consistency determination for 
a federal agency permit or activity,

• the final consistency determination and
definitions for "affected coastal resource district" and "reviewing entity.1’

Section 3. Amend the existing petition statute AS 46.40.100 (b) to:

• provide for a petition to the Council on a proposed consistency determination
• replaces the requirement for a hearing under the Administrative Procedure 

Act (AS 44.62) with a hearing established in regulation by the Council
• specify that the Council's standard of review b  whether the agency 

coordinating the consistency review fairly considered the petitioner's 
comments submitted during the review period, and

W hat Would Senate B ill 238 Do?
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* provide for petition dismissal or remand of the proposed determination to the 
agency for a revised proposed consistency determination

Section 4. Amend the existing petition statute AS 46.40.100(3 to clarify that the 
subsection would continue to address a petition which might be submitted on general 
district actions regarding implementation of its coastal program, and not a peti lion about 
district actions on a State consistency determination under AS 46.40.096.

Section 5. Similar to Section 4, this section would amend the existing petition statute 
AS 46.40.100(d) to clarify that the subsection would not apply to a petition about State 
agency actions on a consistency, detennination-undei1-AS 46.40.096,-......... ........

Section 6. Add new subsections under the existing petition statute AS 46.40.100 which:

establish requirements for the notice of a hearing held by the Council to 
consider a petition

• identify, as in the current statute, the parties which have the opportunity to 
petition the Council on "general1', non-consistency petitions.

Section 7. Amend AS 46.40.210 to add definitions for "consistency review" and "office."

* *  *

The Division of Governmental Coordination will continue to work with Senator Pearce, 
the Council subcommittee, and other interested parties as this legislation proceeds. The 
bill is referred to Senate Resources Committtee, but committee action'is not yet 
scheduled. Please feel free to call me at 465-8800, or Gretchen Keiser of my staff at 465- 
3541 if you have any questions.

Attachments

cc Alaska Coastal Districts 
Senator Drue Pearce 
Patty Bielawski, Accord Env.
Susan Braley, DEC
Janet Bwleson, DNR
Jack Chcnoweth, LAA
Raga Him, Governor's Office
Kerry Howard, DGC
Jon Isaacs, Isaacs & Associates
Beth Kerttula, DOL
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A l a s k a  C o a s t a l  P o l i c y  
C o u n c i l  M e m b e r s '  
E l i g i b i l i t y  to  H e a r  
P e t i t i o n s  U n d e r  
A S  4 6 . 4 0 . 1 0 0

M arch  2, 1993

I N T R O D U C T I O N

Y o u  h a v e  r e q u e s t e d  a n  o p i n i o n  f r o m  t h i s  d e p a r t m e n t  o n  a 
n u m b e r  of q u e s t i o n s  r e l a t i n g  t o  t h e  A l a s k a  C o a s t a l  P o l i c y  C o u n c i l  
("CPC") a n d  i t s  m e m b e r s '  e l i g i b i l i t y  t o  s i t  o n  p e t i t i o n s  b r o u g h t  to 
it u n d e r  A S  46.40.100'. T o  m a k e  it e a s i e r  to  f o l l o w  o u r  r e s p o n s e ,  
t h e  f i r s t  p a r t  of t h i s  o p i n i o n  p r o v i d e s  b r i e f  a n s w e r s  t o  y o u r  
q u e s t i o n s .  T h e  s e c o n d  p a r t  of t h e  o p i n i o n  g i v e s  a b r i e f  h i s t o r i c  
b a c k g r o u n d  o f  p e t i t i o n s ,  a n d  in t h e  t h i r d  s e c t i o n  w e  m o r e  f u l l y  
d e v e l o p  o u r  r e s p o n s e .

I. O P I N I O N  R E Q U E S T  Q U E S T I O N S  A N D  B R I E F  R E S P O N S E S

Y o u r  q u e s t i o r " w i t h  o u r  b r i e f  a n s w e r s  f o l l o w :

Q U E S T I O N  1: . Can a C o a s t a l  P o l i c y  C o u n c i l  m e m b e r  for 
t h e i r  a l t e r n a t e )  s i t  on  a p e t i t i o n  p r o c e e d i n g  if t h a t  i n d i v i d u a l  
p r e v i o u s l y  p a r t i c i p a t e d  in t h e  a c t i o n  n o w  u n d e r  a p p e a l — to t h e  
C o u n c i l ?  Y o u r  s p e c i f i c  q u e s t i o n s  w e r e :

a) . F o r  a s t a t e  c o n s i s t e n c y  d e t e r m i n a t i o n ,  c a n  a 
s t a t e  r e s o u r c e  a g e n c y  c o m m i s s i o n e r  w h o  a c t e d  o n  t h e  d e t e r m i n a t i o n  
a l s o  h e a r  a n d  d e c i d e  a p e t i t i o n  o n  t h e  s t a t e  a g e n c y  a c t i o n ?

A N S W E R :  No. If a c o m m i s s i o n e r  p a r t i c i p a t e d  in a
c o m m i s s i o n e r - l e v e l  e l e v a t i o n  u n d e r  6 A A C  50. 0 7 0  (k) , 
t h e  c o m m i s s i o n e r  m a y  n o t  p a r t i c i p a t e  in a C P C  
p e t i t i o n  p r o c e e d i n g  u n d e r  A S  4 6 . 4 0 . 1 0 0  o n  t h e  s a m e  
s t a t e  a g e n c y  a c t ion.

b) . In a p a r a l l e l  case, c a n  a C o a s t a l  P o l i c y  
C o u n c i l  p u b l i c  m e m b e r  h e a r  and d e c i d e  o n  a p e t i t i o n  r e g a r d i n g  a 
c o a s t a l  d i s t r i c t  a c t i o n  if t h e  p u b l i c  m e m b e r  s u b s t a n t i v e l y  
p a r t i c i p a t e d  as a l o c a l  o f f i c i a l  in t h e  c o a s t a l  d i s t r i c t  a c t i o n  
u n d e r  p e t i t i o n ?

A N S W E R :  T h e  a n s w e r  t o  t h i s  q u e s t i o n  d e p e n d s  o n  t h e
d e f i n i t i o n  of " s u b s t a n t i v e l y  p a r t i c i p a t e d . "  For 
t h e  p u r p o s e s  of th i s  o p i n i o n ,  as it p a r a l l e l s  y o u r

P a u l  C. R u s a n o w s k i ,  D i r e c t o r  
D i v i s i o n  o f  G o v e r n m e n t a l  

C o o r d i n a t i o n

E l i z a b e t h  J. Kettbtila 
A s s i s t a n t  A t t o r n e y  G e n e r a l
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f i r s t  q u e s t i o n ,  w e  a s s u m e  t h a t  " s u b s t a n t i v e l y  
p a r t i c i p a t e d "  m e a n s  t h a t  a p u b l i c  m e m b e r  h a s  
p a r t i c i p a t e d  in t h e  d e c i s i o n  o n  t h e  c o a s t a l  
d i s t r i c t  a c t i o n  t h a t  is b e i n g  b r o u g h t  b y  p e t i t i o n  
t o  t h e  CPC. C o n s i d e r i n g  t h e s e  facts, o u r  r e s p o n s e  
is no, a C P C  p u b l i c  m e m b e r  w h o  p a r t i c i p a t e s  in  a 
d e c i s i o n  o n  t h e  c o a s t a l  d i s t r i c t  a c t i o n  m a y  n o t  
p a r t i c i p a t e  in a C P C  p e t i t i o n  p r o c e e d i n g  u n d e r  
A S  4 6 . 4 0 . 1 0 0  on  the s a m e  d i s t r i c t  a c t i o n .

Q U E S T I O N  2: If t h e  a n s w e r  to t h e  f i r s t  q u e s t i o n  was
"no." v o u r  n e x t  q u e s t i o n  w a s  w h e t h e r  a s t a t e  r e s o u r c e  a a e n c v  
c o m m i s s i o n e r  m a y  d e l e g a t e  h i s  or h e r  a u t h o r i t y  t o  a c t  o n  a s t a t e  
a g e n c y  a c t i o n  (e.g., a s t a t e  c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n )  
in o r d e r  t o  p a r t i c i p a t e  as a C o a s t a l  P o l i c y  C o u n c i l m e m b e r  in a 
s u b s e g u e n t  p e t i t i o n  o n  t h e  s a m e  s t a t e  a g e n c y  a c t i o n ?

A N S W E R :  No. T h e  r e g u l a t i o n s  g o v e r n i n g  t h e
p r o c e d u r e s  f o r  a c o n s i s t e n c y  d e t e r m i n a t i o n  d o  n o t  
a l l o w  f o r  s u c h  d e l e g a t i o n  to  b e  m a d e .  H o w e v e r ,  
t h i s  is a c o m p l i c a t e d  i s s u e  b e c a u s e  A S  4 4 . 1 9 . 1 5 5  
a n d  A S  4 6 . 4 0 . 1 0 0  s t a t u t o r i l y  r e q u i r e  c o m m i s s i o n e r s  
t o  s i t  o n  p e t i t i o n s .  B e c a u s e  of t h e  i n c o n s i s t e n c y  
b e t w e e n  t h e  s t a t u t e s  a n d  t h e  r e g u l a t i o n s  i n  
6 A A C  50, t h e r e  s h o u l d  be  s o m e  c h a n g e  m a d e  t o  
r e s o l v e  t h i s  c o n f l i c t .

Q U E S T I O N  3: Is it a c c e p t a b l e  f o r  a C o a s t a l  P o l i c y
C o u n c i l  m e m b e r  (or a l t e r n a t e )  to  s i t  on a - p e t i t i o n  p r o c e e d i n g  w h e n  
t h e  m e m b e r ' s  a g e n c y . o r  m u n i c i p a l i t y  i n i t i a t e s  t h e  p e t i t i o n ?  D o e s  
a c o n f l i c t  o f  i n t e r e s t  e x i s t  p r e c l u d i n g  t h a t  m e m b e r ' s  p a r t i c i p a t i o n  
on t h e  p e t i t i o n ?

A N S W E R :  C P C  m e m b e r s  a n d  a l t e r n a t e s  m a y  n o t  s i t  o n
p e t i t i o n s  i n i t i a t e d  b y  t h e i r  a g e n c i e s  o r  
m u n i c i p a l i t i e s .

Q U E S T I O N  4: Is it a c c e p t a b l e  f o r  a C o a s t a l  P o l i c y
C o u n c i l  m e m b e r  for a l t e r n a t e )  to s i t  on a p e t i t i o n  p r o c e e d i n g  w h e n  
an a c t i o n  b v  t h e  m e m b e r ' s  a g e n c y  o r  m u n i c i p a l i t y  is t h e  s u b j e c t  of 
t h e  p e t i t i o n ?  D o e s  a c o n f l i c t  of i n t e r e s t  e x i s t  p r e c l u d i n g  t h a t  
m e m b e r ' s  p a r t i c i p a t i o n  o n  the p e t i t i o n ?

A N S W E R :  W e  a s s u m e  t h a t  t h i s  q u e s t i o n  is t h e
c o n v e r s e  o f  y o u r  q u e s t i o n  n u m b e r  t h r e e ,  a n d  t h a t  
t h e  q u e s t i o n  is w h e t h e r  a C P C  m e m b e r  o r  a l t e r n a t e  
m a y  s i t  o n  a p e t i t i o n  b r o u g h t  b y  a n o t h e r  p a r t y  
a g a i n s t  a m e m b e r ' s  a g e n c y  o r  m u n i c i p a l i t y .  U n d e r
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t h e s e  f a c t s ,  if a C P C  m e m b e r  p a r t i c i p a t e d  in a 
d e c i s i o n  c o n c e r n i n g  a n  a c t i o n ,  t h a t  m e m b e r  or  h i s  
o r  h e r  a l t e r n a t e  m a y  n o t  s i t  o n  a p e t i t i o n  
p r o c e e d i n g  c o n c e r n i n g  t h a t  a c t i o n .  I f  t h e  m e m b e r  
d i d  n o t  p a r t i c i p a t e  in t h e  d e c i s i o n ,  t h e n  t h a t  
m e m b e r  o r  a l t e r n a t e  w o u l d  n o r m a l l y  s t i l l  b e  u n a b l e  
t o  p a r t i c i p a t e  in t h e  p e t i t i o n  d e c i s i o n .  T h e r e  h a s  
b e e n  o n e  e x c e p t i o n  t o  this. B e c a u s e  o f  t h e  
e x t r a o r d i n a r y  c i r c u m s t a n c e s  in t h a t  s i t u a t i o n ,  t h i s  
w a s  a c c e p t a b l e ;  b u t  as w e  h a v e  said, n o r m a l l y  it is 
not.

Y o u  a l s o  n o t e d  i n  y o u r  r e q u e s t  t h a t  it " w o u l d  b e  h e l p f u l  if y o u r  
r e s p o n s e  d i s c u s s e d  s o m e  of t h e  d i f f e r e n t  s c e n a r i o s  C o u n c i l  m e m b e r s  
m i g h t  e x p e r i e n c e . "  O p i n i o n  R e q u e s t  f r o m  P a u l  C. R u s a n o w s k i ,  
D i r e c t o r  D i v i s i o n  o f  G o v e r n m e n t a l  C o o r d i n a t i o n ,  O f f i c e  of 
M a n a g e m e n t  a n d  B u d g e t  t o  A t t o r n e y  G e n e r a l  C h a r l e s  E. C o le, M a y  26, 
1992, a t  l . W e  w i l l  o u t l i n e  s o m e  of ' t h e  s i t u a t i o n s  t h a t  h a v e  
a r i s e n  c o n c e r n i n g  p e t i t i o n s  in t h i s  o p i n i o n  a n d  w e  w i l l  a l s o  
d e s c r i b e  a f e w  s c e n a r i o s  l i k e l y  t o  occur.

II. H I S T O R I C A L  B A C K G R O U N D

T o  g i v e  s o m e  p e r s p e c t i v e  o n  t h e  i s s u e s  y o u  r a i s e  w e  
p r o v i d e  t h e  f o l l o w i n g  b a c k g r o u n d  i n f o r m a t i o n .

T h e  m a i n  r e a s o n  t h e  A l a s k a  C o a s t a l  M a n a g e m e n t  “P r o g r a m  
("ACMP") a n d  t h e  A l a s k a  C o a s t a l ' P o l i c y  C o u n c i l  ("CPC") a r e  f a c i n g  
t h e  i s s u e s  y o u  r a i s e  is b e c a u s e ,  w h e n  t h e  c o n s i s t e n c y  d e t e r m i n a t i o n  
p r o c e s s  in  6 A A C  50 w a s  a d o p t e d  in 1984, t h e r e  w a s  n o  c o m m e n s u r a t e  
s t a t u t e  c h a n g e  t o  A S  4 6 . 4 0 . 1 0 0 .  I n  1977, w h e n  t h e  l e g i s l a t u r e  
e n a c t e d  A S  4 6 . 4 0 . 1 0 0 ,  it  c r e a t e d  a n  a b i l i t y  f o r  c e r t a i n  p e o p l e  to 
a p p e a l  i s s u e s  t o  t h e  C P C  t h r o u g h  " p e t i t i o n s . "  I n  1984, w h e n  t h e  
C P C  p r o m u l g a t e d  its r e g u l a t i o n s  c r e a t i n g  t h e  c o n s i s t e n c y  r e v i e w  
p r o c e s s  f o r  c o n s i s t e n c y  d e t e r m i n a t i o n s  in 6 A A C  50, it  d e l e t e d . a 
s e c t i o n  o f  t h e  r e g u l a t i o n s  t h a t  s p e c i f i c a l l y  a l l o w e d  c o n s i s t e n c y  
d e t e r m i n a t i o n s  t o  b e  r e v i e w e d  b y  t h e  CPC. 6 A A C  8 0 . 0 3 0 ( a )  (3), am. 
1 0 / 2 8 / 8 4 ,  R e g i s t e r  92. T h e  i n t e n t  w a s  t o  h a v e  c o n s i s t e n c y  
d e t e r m i n a t i o n s  a p p e a l e d  t o  c o u r t  r a t h e r  t h a n  t o  t h e  CPC. S e e  1988 
Inf. Op. A t t ' y  Gen. (Jul. 1; 3 6 6 - 1 3 6 - 8 5 )  . H o w e v e r ,  t h e r e  w a s  no 
c o m m e n s u r a t e  s t a t u t o r y  c h a n g e  to A S  4 6 . 4 0 . 1 0 0 .  N o t w i t h s t a n d i n g  t h e  
n e w  r e g u l a t i o n s ,  t h e  s t a t u t e  c o n t i n u e d  to p r o v i d e  f o r  a p e t i t i o n  t o  
t h e  C P C  f r o m  a f i n a l  c o n s i s t e n c y  d e t e r m i n a t i o n .  T h us, a d u a l  
a v e n u e  o f  a p p e a l  w a s  c r e a t e d .  T h i s  c r e a t e s  d u e  p r o c e s s  c o n c e r n s  
a n d  c o m p l e x  d e l e g a t i o n - o f - a u t h o r i t y  i s s u e s .  B e c a u s e  A S  4 4 . 1 9 . 1 5 5  
a n d  A S  4 6 . 4 0 . 1 0 0  s t a t u t o r i l y  m a n d a t e  t h a t  c o m m i s s i o n e r s  (or h i g h -  
r a n k i n g  p e r m a n e n t  a l t e r n a t e s )  s i t  as m e m b e r s  of  t h e  C P C  ( i n c l u d i n g  
w h e n  t h e  C P C  h e a r s  p e t i t i o n s )  , it is in c o n f l i c t  w i t h  t h e
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c o n s i s t e n c y  d e t e r m i n a t i o n  r e g u l a t i o n s  at 6 A A C  50 e £  s e a , w h i c h  
r e q u i r e  c o m m i s s i o n e r s  to s i t  on  f i n a l  c o n s i s t e n c y  d e t e r m i n a t i o n s .  
T h e r e  w o u l d  b e  a v i o l a t i o n  of t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  and 
its d u e - p r o c e s s  i m p l i c a t i o n s  if c o m m i s s i o n e r s  f o l l o w e d  t h e  m a n d a t e s  
of b o t h  6 A A C  50 a n d  t h e  s t a t u t e s .  B e c a u s e  o f  t h i s ,  t h e r e  s h o u l d  
b e  c h a n g e s  m a d e  t o  e i t h e r  t h e  s t a t u t e s ,  t h e  r e g u l a t i o n s ,  o r  b o t h  to 
r e s o l v e  t h i s  c o n f l i c t .

AS 4 6 . 4 0 . 1 0 0  fb^

I n  1977, w h e n  the l e g i s l a t i o n  c r e a t i n g  t h e  A C M P  p a s sed, 
it c o n t a i n e d  A S  4 6 . 4 0 . 1 0 0 ,  t h e  s t a t u t e  p r o v i d i n g  t h e  r i g h t  for 
c e r t a i n  p e o p l e  t o  " p e t i t i o n "  t h e  C P C  for r e l i e f  f r o m  v i o l a t i o n s  of 
a c o a s t a l  d i s t r i c t  m a n a g e m e n t  p r o g r a m .  A S  4 6 . 4 0 . 1 0 0 ( b ) ,  w h i c h  has 
n o t  c h a n g e d  s i n c e  1977, e x c e p t  f o r  r e n u m b e r i n g ,  s t a t e s :

O n  p e t i t i o n  of a c o a s t a l  r e s o u r c e  d i s t r i c t ,  a 
c i t i z e n  of t h e  d i s t r i c t ,  o r  a s t a t e  a g e n c y ,  s h o w i n g  
t h a t  a d i s t r i c t  c o a s t a l  m a n a g e m e n t  p r o g r a m  is n o t  
b e i n g  i m p l e m e n t e d ,  e n f o r c e d  or c o m p l i e d  w i t h ,  t h e  
c o u n c i l  s h a l l  c o n v e n e  a p u b l i c  h e a r i n g  t o  c o n s i d e r  • - 
t h e  m a t t e r .  A  h e a r i n g  c a l l e d  u n d e r  t h i s  s u b s e c t i o n  
s h a l l  b e  h e l d  in a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e  A c t  (AS 4 4 . 6 2 ) .  A f t e r  h e a r i n g ,  t h e  
c o u n c i l  m a y  o r d e r  t h a t  t h e  c o a s t a l  r e s o u r c e  
d i s t r i c t  or s t a t e  a g e n c y  t a k e  a n y  a c t i o n  w h i c h  t h e  
c o u n c i l  c o n s i d e r s  n e c e s s a r y  to i m p l e m e n t ,  e n f o r c e  
o r  c o m p l y  w i t h  t h e  d i s t r i c t  c o a s t a l  m a n a g e m e n t  
p r o g r a m .

A S  4 6 . 4 0 . 1 0 0  w a s  c o d i f i e d  f r o m  s e c t i o n  4, c h a p t e r  84, S L A  1977, t h e  
s o u r c e  of  w h i c h  w a s  H B  342 (1977). S u b s e c t i o n  (b) of  A S  4 6 . 4 0 . 1 0 0  
(the m o s t  p e r t i n e n t  t o  t h i s  o p i n i o n )  w a s  o n l y  c h a n g e d  s l i g h t l y  
d u r i n g  t h e  l e g i s l a t i v e  p r o c e s s .  C S H B  342 w a s  o f f e r e d  A p r i l  21, 
1977, b y  t h e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e .

T h e  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t  t h e  l e g i s l a t u r e  
i n t e n d e d  t h e  A l a s k a  C o a s t a l  P o l i c y  C o u n c i l  t o  be  a n  a d j u d i c a t o r y  
b o d y  c o m p o s e d  of h i g h - r a n k i n g  s t a t e  a n d  l o c a l  o f f i c i a l s  who, as 
p a r t  of t h e i r  duti e s ,  w o u l d  be i n v o l v e d  w i t h  h e a r i n g  p e t i t i o n s  
c o n c e r n i n g  t h e  i m p l e m e n t a t i o n  a n d  e n f o r c e m e n t  of  c o a s t a l  d i s t r i c t
p r o g r a m s .  S e e  A S  4 4 . 1 9 . 1 5 5  for a l i s t  of i n d i v i d u a l s  c o m p o s i n g«

T h e r e  h a v e  b e e n  s o m e  i n t e r v i e w s  o f  p e o p l e  w h o  p a r t i c i p a t e d  in 
t h e  c r e a t i o n  of t h e  ACMP. O n e  of t h e m  w a s  w i t h  M u r r a y  W a l s h ,  w h o  
w a s  w i t h  t h e  s t a t e  O f f i c e  of C o a s t a l  M a n a g e m e n t  a n d  w h o  w o r k e d  on

( c o n t i n u e d . ..)
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t h e  C P C  (m a y o r s ,  a s s e m b l y  m e m b e r s ,  a n d  s t a t e  c o m m i s s i o n e r s ) .  T h e  
f o r e m o s t  i n d i c a t i o n  of the i n t e n t i o n  t h a t  t h e  C P C  is an 
a d j u d i c a t o r y  b o d y  is t h e  p l a i n  l a n g u a g e  of A S  4 6 . 4 0 . 1 3 0 ( b ) .

T h e  l a n g u a g e  of t h e  s t a t u t e  c l e a r l y  e n v i s i o n s  certc.in p a r t i e s  
b r i n g i n g  p e t i t i o n s  t o  t h e  C P C  o n  d i s t r i c t  c o a s t a l  m a n a g e m e n t  
p r o g r a m  i m p l e m e n t a t i o n ,  e n f o r c e m e n t ,  or  c o m p l i a n c e  i s s u e s  for 
r e s o l u t i o n .  T h e  s t a t u t e  d o e s  n o t  e x e m p t  A C M P  c o n s i s t e n c y  
d e t e r m i n a t i o n s  f r o m  its a m b i t .2 T h e l e g i s l a t u r e ' s p o l i c y  
s t a t e m e n t  a b o u t  t h e  A C M P  l e g i s l a t i o n  noted:

I t  is t h e  p o l i c y  of t h e  s t a t e  to:

(6) a u t h o r i z e  a n d  r e q u i r e  s t a t e  a g e n c i e s  
t o  c a r r y  o u t  t h e i r  p l a n n i n g  d u t i e s ,  p o w e r s  a n d  
r e s p o n s i b i l i t i e s  a n d  t a k e  a c t i o n s  a u t h o r i z e d  
b y  l a w  w i t h  r e s p e c t  t o  p r o g r a m s  a f f e c t i n g  t h e  
u s e  of t h e  r e s o u r c e s  of t h e  c o a s t a l  a r e  in 
a c c o r d a n c e  w i t h  t h e  p o l i c i e s  s e t  o u t  in t h i s
s e g t j o n — a n d — tfcg  g u i d e l i n e s  a n d  s t a n d a r d s
a d o p t e d  bv  t h e  A l a s k a  C o a s t a l  P o l i c y  C o u n c i l  
u n d e r  A S  46.35.

1 ( . . . c o n t i n u e d )
d r a f t  c o a s t a l  z o n e  l e g i s l a t i o n  in t h e  1 9 ^ Os. A s  Mr. W a l s h  r e c a l l s ,  
t h e  c o m m i t t e e  c h a r g e d  w i t h  l o o k i n g  a t  c r e a t i n g  t h e  A C M P  d i d  n o t  
s p e n d  a g r e a t  d e a l  of t i m e  o n  t h e  C P C  p e t i t i o n  p r o c e s s  ( e m b o d i e d  in 
AS  4 6 . 4 0 . 1 0 0 ) .  I t  w a s  i n c o r p o r a t e d  i n t o  t h e  d r a f t  l e g i s l a t i o n  as 
a s t a n d a r d  a p p e a l s  m e c h a n i s m  to a c c o m p a n y  t h e  C P C ' s  p r o p o s e d  r u l e -  
m a k i n g  a u t h o r i t y .  Mr. W a l s h  a l s o  n o t e d  t h a t  A S  4 6 . 4 0 . 1 0 0  a d d r e s s e d  
t h e  c o n c e r n s  r a i s e d  a b o u t  t h e  v a r i o u s  p a r t i e s '  c o m p l i a n c e  w i t h  
c o a s t a l  p r o g r a m s .  S e e  E n c l o s u r e  "C" f r o m  t h e  C P C  P e t i t i o n  
S u b c o m m i t t e e  M e e t i n g  P a c k e t  f r o m  R o b e r t  L. G r o g a n ,  D i r e c t o r ,  
D i v i s i o n  of  G o v e r n m e n t a l  C o o r d i n a t i o n ,  O f f i c e  of  M a n a g e m e n t  a n d  
Budget, Nov. 15, 1989, at 5.

2 T h e  i n i t i a l  A C M P  c o n s i s t e n c y  d e t e r m i n a t i o n s ^  w e r e  a d o p t e d  a f t e r  
p a s s a g e  o f  t h e  A C M P  a n d  d i d  n o t  i n c l u d e  a n  e l e v a t i o n  p r o c e s s .  
P r i o r  6 A A C  8 0 . 0 3 0  (eff. 7 / 1 8 / 7 8 ,  R e g i s t e r  67) . T h e  A C M P  e l e v a t i o n  
c o n s i s t e n c y  d e t e r m i n a t i o n  r e g u l a t i o n s  w e r e  n o t  a d o p t e d  u n t i l  1984, 
s e v e n  y e a r s  a f t e r  t h e  l e g i s l a t u r e  e n a c t e d  t h e  s t a t u t e ,  s o  it is 
u n s u r p r i s i n g  t h a t  t h e  i n i t i a l  s t a t u t e  m a k e s  no m e n t i o n  of 
c o n s i s t e n c y  d e t e r m i n a t i o n s .

March 3, 1993
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Sec.' 2, C C S  S C S  C S H B  342 ( e m p h a s i s  a d d e d ) .  T h u s ,  t h e  l e g i s l a t u r e  
r e c o g n i z e d  t h a t  s t a t e  a g e n c i e s  w e r e  r e q u i r e d  t o  c a r r y  o u t  t h e i r  
d u t i e s  i n  a c c o r d a n c e  w i t h  t h e  g u i d e l i n e s  a n d  s t a n d a r d s  s e t  b y  t h e  
CPC. A S  4 6 . 4 0 . 2 0 0 ;  s e e  1978 Op. A t t ' y  Gen. No. 27 (Oct. 26). To  
e n a b l e  t h e  C P C  to e n f o r c e  its s t a n d a r d s ,  t h e  l e g i s l a t u r e  a l s o  g a v e  
t h e  C P C  t h e  a u t h o r i t y  to h e a r  p e t i t i o n s  o n  d i s t r i c t  c o a s t a l  
m a n a g e m e n t  p r o g r a m  s t a n d a r d s  (which, o n c e  a d o p t e d  b y  t h e  CPC, 
b e c o m e  e n f o r c e a b l e  as s t a t e  r e g u l a t i o n  as • o u t l i n e d  in 
AS 4 6 . 4 0 . 1 0 0 ) .  See 6 A A C  8 5 . 1 8 0 ( a ) ;  a n d  s e e  s t a t u t o r y  a u t h o r i t y  
c i t e d  a s  a u t h o r i t y  f o r  t h a t  r e g u l a t i o n .

In t h e  A t t o r n e y  G e n e r a l ' s  b i l l  r e v i e w  of H B  342 a f t e r  it 
p a s s e d ,  t h i s  o f f i c e  noted:

T h e  c e n t r a l  f e a t u r e  of  t h e  p r o p o s e d  A c t  is t h e  
c r e a t i o n  of t h e  A l a s k a  C o a s t a l  P o l i c y  C o u n c i l  in 
t h e  O f f i c e  of t h e  G o v e r n o r .  A S  4 4 . 1 9 . 8 9 1 .  T h e  
c o u n c i l  is c o m p r i s e d  of  n i n e  p u b l i c  m e m b e r s  (who 
m u s t  b e  e l e c t e d  m u n i c i p a l  o r f i c i a l s )  a p p o i n t e d  b y  
t h e  g o v e r n o r  f r o m  t h e  n i n e  c o a s t a l  r e g i o n s  s e t  o u t  
in  sec. 8 9 1 (1), a n d  s e v e n  s t a t e  c a b i n e t  o f f i c i a l s  
m o t i o n e d  in sec. 8 9 1 ( 2 ) .  T h e  m a i n  f u n c t i o n  of  t h e  
c o u n c i l  is t o  a d o p t  g u i d e l i n e s  a n d  s t a n d a r d s ,  f o r  
u s e  b y  m u n i c i p a l i t i e s  in o r g a n i z e d  b o r o u g h s  a n d  
" c o a s t a l  r e s o u r c e  s e r v i c e  a r e a s "  in t h e  u n o r g a n i z e d  
b o r o u g h ,  s t a t i n g  h o w  t o  d e v e l o p  a c o a s t a l  
m a n a g e m e n t  p r o g r a m  a n d  w h a t  t o  i n c l u d e  in t h a t  
p r o g r a m  to g a i n  c o u n c i l  a p p r o v a l .

F o l l o w i n g  l e g i s l a t i v e  a p p r o v a l  o f  t h e  d i s t r i c t  
p r o g r a m s ,  t h e  m u n i c i p a l i t i e s  w h i c h  e x e r c i s e  z o n i n g  
o r  la n d  u s e  c o n t r o l s  i m p l e m e n t  t h e  p r o g r a m s  f o r  
t h e i r  areas, a n d  in a r e a s  of the c o a s t  w h e r e  z o n i n g
of l a n d  
a g e n c i e s
a r e  not

u s e  c o n t r o l s  a r e  n o t  e x e r c i s e d  s t a t e  
i m p l e m e n t  t h e  p r o q r a m .  If t h e  o r o o r a m s  
i m p l e m e n t e d  o r  if t h e y  a r e  n o t  b e i n a

D r o D e r l v e n f o r c e d ,  a c o a s t a l  r e s o u r c e  d i s t r i c t ,  a
c i t i z e n of t h e  d i s t r i c t ,  or  a s t a t e  a a e n c v  c a n
c o m m e n c e a n  a d m i n i s t r a t i v e  a c t i o n  b e f o r e  t h e
c o u n c i l u n d e r  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t
Li’AfA"!,, to r e q u i r e  i m p l e m e n t a t i o n  or* e n f o r c e m e n t .
T h e  c o u n c i l  d e c i s i o n  is r e v i e w a b l e  in  s u p e r i o r  
c o u r t  u n d e r  t h e  A P A  a n d  o r d e r s  of t h e  c o u n c i l  a r e  
e n f o r c e a b l e  in s u p e r i o r  c o u r t  u n d e r  A S  4 6 . 3 5 . 1 0 0 .

March 3, 1993
Page 6
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A t t ' y  G e n .  B i l l  R e v i e w  f o r  C C S  S C S  C S H B  342, J u n e  6, 1977, A t t ' y  
G-sn. F i l e  No. J - 8 8 - 0 6 6 - 7 7 ,  at 2, 3 ( e m p h a s i s  added) .

III. F E D E R A L  S T A T E M E N T S

B e s i d e s  t h e  c o n t e m p o r a n e o u s  b i l l  r e v i e w ,  t h e r e  a r e  
s u b s e q u e n t  s t a t e m e n t s  a b o u t  t h e  p e t i t i o n  p r o c e s s  as an  e n f o r c e m e n t  
m e c h a n i s m ,  a n d  t h e  C P C  as  an a d j u d i c a t i v e  body, c o n t a i n e d  i n  t h ^  
F i n a l  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t  ("FEIS") a n d  its " F i n d i n g s "  on 
t h e  A C M P  w h e n  it w a s  a c c e p t e d  i n t o  the f e d e r a l  c o a s t a l  z o n e  
m a n a g e m e n t  s y s t e m .  I n  p a r t i c u l a r ,  in t h e  F E I S  "Su m m a r y  of the 
A l a s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m "  ( " S u m m a r y " ) ,  t h e  F E I S  m e n t i o n s  
t h a t

[ t ] h e  A c t  e s t a b l i s h e s  a C o a s t a l  P o l i c y  C o u n c i l  t o  
d i r e c t  t h e  c o a s t a l  m a n a g e m e n t  p r o g r a m  a n d  r e s o l v e  
c o n f l i c t s  d u r i n g  its i m p l e m e n t a t i o n .  T h e  C o u n c i l  
is r e s p o n s i b l e  for r e v i e w i n g  a n d  a p p r o v i n g  d i s t r i c t  
c o a s t a l  p r o g r a m s  a n d  d e v e l o p i n g  s p e c i f i c  s t a n d a r d s  
a n d  g u i d e l i n e s  f o r  m a n a g i n g  c o a s t a l  l a n d  a n d  w a t e r  
a r e a s  a n d  u s e s .

S t a t e  o f  A l a s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m  a n d  F i n a l  E n v i r o n m e n t a l  
I m p a c t  S t a t e m e n t ,  S t a t e  o f  A l a s k a  O f f i c e  of C o a s t a l  M a n a g e m e n t ,  a n d  
U.S. D e p a r t m e n t  of C o m m e r c e ,  O f f i c e  of C o a s t a l  Z o n e  M a n a g e m e n t ,  
M a y  30, 1 9 79, a t  17. T h e  FE I S  f u r t h e r  s t a t e s  in t h e  S u m m a r y  t h a t

( t ] h e  D i v i s i o n  of P o l i c y  D e v e l o p m e n t  a n d  P l a n n i n g ,  
as l e a d  a g e n c y  f o r  t h e  p r o g r a m ,  is r e s p o n s i b l e  f o r  
r e v i e w i n g  t h e  c o n s i s t e n c y  of s t a t e  a n d  F e d e r a l  
a c t i o n s  w i t h  t h e  A C M P .  O n  p e t i t i o n ,  t h e  C o u n c i l  
m a y  o r d e r  a n y  a c t i o n  c o n s i d e r e d  n e c e s s a r y  t o  
i m p l e m e n t ,  e n f o r c e  or  c o m p l y  w i t h  t h e  d i s t r i c t  
c o a s t a l  m a n a g e m e n t  p r o g r a m .  C o u n c i l  o r d e r s  a r e  
e n f o r c e d  in t h e  s t a t e  S u p e r i o r  Co u r t .  S t a t e  a g e n c y  
a c t i o n s  i n c o n s i s t e n t  w i t h  t h e  s t a n d a r d s  a r e  s u b j e c t  
t o  j u d i c i a l  r e v i e w .

Id. at 19. T n e  F E I S  a l s o  notes:

T h e  m a i n  d e v i c e  for c o n f l i c t  r e s o l u t i o n  in a r e a s  
f o r  w h i c h  d i s t r i c t  p r o g r a m s  h a v e  b e e n  a p p r o v e d  is 
p r o v i d e d  for in AS 4 6 . 4 0 . 1 0 0 (b)- ( e ) . *

Id. a t  153. .

B e s i d e s  t h e  P E I S ,  t h e r e  w e r e  " F i n d i n g s "  m a d e  by  R o b e r t  
K n e c h t ,  t h e  A s s i s t a n t  A d m i n i s t r a t o r  for t h e  f e d e r a l  C o a s t a l
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M a n a g e m e n t  P r o g r a m  w h e n  h e  a p p r o v e d  A l a s k a ' s  p r o g r a m .  In t h e  
" F i n d i n g s "  Mr. K n e c h t  s t a t e d :

T h e  a g e n c y  h a v i n g  g r e a t e s t  r e s p o n s i b i l i t y  f o r  
i m p l e m e n t a t i o n  of t h e  A C M P  is t h e  A l a s k a  C o a s t a l  
P o l i c y  C o u n c i l .  . . .  It m a y  i s s u e  o r d e r s  to 
e n s u r e  c o m p l i a n c e  w i t h  a p p r o v e d  d i s t r i c t  p r o g r a m s  
a n d  a d o p t  r e s o l u t i o n s  t o  e x p r e s s  i t s  v i e w s  o n  
m a t t e r s  t h a t  c o n c e r n  t h e  A C M P .  U n d e r  t h e  
A d m i n i s t r a t i v e  D i r e c t i v e ,  t h e  C o u n c i l  is a u t h o r i z e d  
t o  r e s o l v e  i n t e r a g e n c y  d i s p u t e s  c o n c e r n i n g  
i m p l e m e n t a t i o n  of t h e  A C MP, u n l e s s  d e a d l i n e s  m a k e  
i t  n e c e s s a r y  t o  c a r r y  t h e  d i s p u t e  d i r e c t l y  t o  t h e  
G o v e r n o r .

" F i n d i n g s "  of R o b e r t  W. K n e c h t ,  A s s i s t a n t  A d m i n i s t r a t o r ,  f o r  
C o a s t a l  Z o n e  M a n a g e m e n t ,  N a t i o n a l  O c e a n i c  a n d  A t m o s p h e r i c  
A d m i n i s t r a t i o n ,  A p p r o v a l  of t h e  A l a s k a  C o a s t a l  Z o n e  M a n a g e m e n t  
P r o g r a m ,  J u l y  1979, a t  44.

F u r t h e r m o r e ,  w h i l e  i t  m a y  n o t  h a v e  b e e n  n e c e s s a r y  to  
c r e a t e  t h e  C P C  or t h e  p e t i t i o n  p r o c e s s  t o  s a t i s f y  f e d e r a l  
r e q u i r e m e n t s  f o r  a c c e p t a n c e  i n t o  t h e  f e d e r a l  c o a s t a l  z o n e  p r o g r a m  
(16 U . S . C . A .  S 1 4 5 1  e t  s e q . ). t h e r e  a r e  f e d e r a l  r e q u i r e m e n t s  f o r  
s o m e  s o r t  o f  i m p l e m e n t a t i o n  a n d  e n f o r c e m e n t  m e c h a n i s m  t o  o b t a i n  
f e d e r a l  a p p r o v a l  of a s t a t e  c o a s t a l  m a n a g e m e n t  p r o g r a m .

T h e  N a t i o n a l  O c e a n i c  a n d  A t m o s p h e r i c  A d m i n i s t r a t i o n  
(NOAA) c o a s t a l  z o n e  m a n a g e m e n t  r e g u l a t i o n s  (15 C . F . R .  § 9 2 3 . 1  e t  
s e q . ) . l a r g e l y  u n c h a n g e d  s i n c e  e a r l y  1979, p r o v i d e  t h e  n a t i o n a l  
f r a m e w o r k  a n d  t h e  o p t i o n s  a v a i l a b l e  t o  s t a t e s  d e v e l o p i n g  c o a s t a l  
p r o g r a m s .  A s  a g e n e r a l  s t a t e m e n t  a b o u t  c o a s t a l  p r o g r a m  
r e q u i r e m e n t s ,  t h e  f e d e r a l  r e q u i r e m e n t s  r e q u i r e  a s t a t e  t o  d e v e l o p  
a m a n a g e m e n t  p r o g r a m  t h a t  " i n c l u d e s  s u f f i c i e n t  l e g a l  a u t h o r i t i e s  
a n d  o r g a n i z a t i o n a l  a r r a n g e m e n t s  t o  i m p l e m e n t  t h e  p r o g r a m  a n d  e n s u r e  
c o n f o r m a n c e  t o  it." 15 C.F.R. § 9 2 3 . 1 ( c ) ( 6 ) ( 1 9 9 2 ) .

T h e  N O A A  r e g u l a t i o n s  at 15 C . F . R .  5 923 S u b p a r t  E
d e s c r i b e  t h e  d e t a i l e d  r e q u i r e m e n t s  r e g a r d i n g  a s t a t e ' s  c o a s t a l  
p r o g r a m  a u t h o r i t i e s  a n d  o r g a n i z a t i o n .  15 C . F . R .  § 9 2 3 . 4 0 ( b )
i n d i c a t e s  t h a t  a s t a t e  m a y  c h o o s e  w h i c h  s t a t e  e n t i t y  or e n t i t i e s  
w i l l  e x e r c i s e  its c o a s t a l  p r o g r a m  a u t h o r i t i e s ,  b u t

[ t ]he m a j o r  a p p r o v a l  c r i t e r i o n  is a d e t e r m i n a t i o n  
t h a t  s u c h  e n t i t y  or e n t i t i e s  a r e  r e q u i r e d  t o  
e x e r c i s e  t h e i r  a u t h o r i t i e s  in c o n f o r m a n c e  w i t h  t h e  
p o l i c i e s  f o r  t h e  m a n a g e m e n t  p r o g r a m .  A c c o r d i n g l y ,  
t h e  e s s e n t i a l  r e q u i r e m e n t  is t h a t  t h e  s t a t e
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d e m o n s t r a t e  t h a t  t h e r e  is a m e a n s  of  e n s u r i n g  s u c h  
c o m p l i a n c e .

Id. A l s o ,  15 C.F.R. S 9 2 3 . 4 1 ( b ) ( 2 ) (iii) r e q u i r e s  t h a t  t h e  s t a t e  
h a v e  t h e  a b i l i t y  to  " [ r ] e s o l v e  c o n f l i c t s  a m o n g  c o m p e t i n g  u s e s . "  
Thus, i f  a s t a t e  w i s h e s  to h a v e  a f e d e r a l l y  c e r t i f i e d  c o a s t a l  
m a n a g e m e n t  p r o g r a m ,  a s  A l a s k a  d i d  w h e n  it c r e a t e d  t h e  A C M P ,  see 
FEIS, i n f r a , it m u s t  h a v e  s o m e  e n f o r c e m e n t  m e c h a n i s m .  P r i o r  t o  t h e  
c r e a t i o n  o f  t h e  e l e v a t i o n  p r o c e s s  f o r  c o n s i s t e n c y  d e t e r m i n a t i o n s  in 
6 A A C  5 0 . 0 1 0  e t  s e q . , t h e  C P C  w a s  t h e  m a i n  e n f o r c e m e n t  c o m p o n e n t  of 
t h e  A C M P .

B e f o r e  1984 a n d  t h e  c r e a t i o n  of t h e  " e l e v a t i o n "  p r o c e s s  
o u t l i n e d  i n  6 A A C  50, t h e r e  w a s  a s t a t e  r e g u l a t i o n  s p e c i f i c a l l y  
s t a t i n g  t h a t  a n y  c o n s i s t e n c y  r e v i e w s  w e r e  s u b j e c t  to  C P C  r e v i e w .  
S e e  p r e v i o u s  6 A A C  8 0 . 0 3 0  ( e ^ .  7 / 1 8 / 7 8 ,  R e g i s t e r  67). F r o m  1978 
u n t i l  1 9 8 4  s t a t e  a g e n c i e s  a n d  t h e  D i v i s i o n  of P o l i c y  D e v e l o p m e n t  
a n d  P l a n n i n g  ("DPDP") p e r f o r m e d  " c o n s i s t e n c y  r e v i e w s "  t o  d e t e r m i n e  
w h e t h e r  a p r o j e c t  w a s  c o n s i s t e n t  w i t h  t h e  A C M P .  T h e  r e v i e w s  w e r e  
g u i d e d  b y  t h e  s t a n d a r d s  of  t h e  A C M P  a t  6 A A C  8 0 . 0 1 0  s e a . . w h i c h  
w e r e  a d o p t e d  in 1978, a n d  b y  s e v e r a l  g o v e r n o r s '  A d m i n i s t r a t i v e  
O r d e r s ,  b u t  d i d  n o t  i n c l u d e  t h e  e l e v a t i o n  p r o c e s s .

IV. C O N S I S T E N C Y  D E T E R M I N A T I O N S

I n  1984, t h e  G o v e r n o r ' s  O f f i c e  d e v e l o p e d  a n e w  m e t h o d  to 
r e v i e w  c o n s i s t e n c y  d e t e r m i n a t i o n s  a n d  a d o p t e d  regulations'. T h i s  
w a s  t h e  " e l e v a t i o n  p r o c e s s "  o u t l i n e d  in 6 A A C  50 g £  s e a . 
S u b s e q u e n t  t o  t h e  G o v e r n o r ' s  a d o p t i o n  of r e g u l a t i o n s ,  t h e  C P C  
i n c o r p o r a t e d  t h e m  i n t o  t h e  ACMP. J u n e  8, 1984, A d o p t i o n  O r d e r  of 
t h e  CPC; s e e  Apr. 19, 1984, m e m o r a n d u m  f r o m  A s s i s t a n t  A t t o r n e y  
G e n e r a l  L a u r a  D a v i s  t o  B o b  G r o g a n ,  A s s o c .  D i r e c t o r ,  D i v i s i o n  of 
G o v e r n m e n t a l  C o o r d i n a t i o n ,  A t t ' y  Gen. F i l e  No. 3 9 9 - 1 2 2 - 8 4 ,  Re: 
P r o p o s e d  a m e n d m e n t  t o  C o a s t a l  P o l i c y  C o u n c i l  r e g u l a t i o n s  
i n c o r p o r a t i n g  p r o j e c t  c o n s i s t e n c y  r e g u l a t i o n s .  W h e n  t h e  CPC 
i n c o r p o r a t e d  t h e  c h a n g e s  to 6 A A C  8 0 . 0 3 0 ( a ) ( 3 ) ,  it d i d  so by 
d e l e t i n g  l a n g u a g e  p r o v i d i n g  for C P C  r e v i e w  o f  s t a t e  c o n s i s t e n c y  
a c t i o n s  and, i n stead, i n s e r t i n g  a r e f e r e n c e  t o  t h e  n e w  p r o c e s s  
s p e c i f i e d  a t  6 A A C  50. T h e  r e g u l a t i o n ,  s h o w i n g  t h e  a m e n d m e n t s ,  w a s  
as f o l l o w s :

6 A A C  80..03 0 is a m e n d e d  to read:

6 A A C  8 0 . 0 3 0 .  P R O G R A M  M A N A G E M E N T  A N D
C O O R D I N A T I O N .  (a) T h e  [ O F F I C E  O F  C O A S T A L
M A N A G E M E N T ] D i v i s i o n  of G o v e r n m e n t a l  C o o r d i n a t i o n  
o f  the. O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  is t h e  
d e s i g n a t e d  l e a d  a g e n c y  for t h e  A l a s k a  C o a s t a l
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M a n a g e m e n t  • P r o g r a m .  . T h e  [ O F F I C E  O F  C O A S T A L  
M A N A G E M E N T ]  D i v i s i o n  o f  G o v e r n m e n t a l C o o r d i n a t i o n  
of  t h e  O f f i c e  of M a n a g e m e n t  a n d  B u d g e t  s h a l l

(3) r e v i e w  S t a t e  a n d  f e d e r a l  a c t i o n s  f o r  
c o n s i s t e n c y  w i t h  t h e  A l a s k a  C o a s t a l  M a n a g e m e n t  
P r o g r a m ,  [ S U B J E C T  T O  C O U N C I L  R E V I E W . ]  a s  p r o v i d e d  
in 6 A A C  5 0 .

6 A A C  8 0 . 0 3 0 ,  a m e n d e d  1 0 / 2 8 / 8 4 ,  R e g i s t e r  92; A m e n d m e n t  to 
6 A A C  8 0 . 0 3 0  a s  s u b m i t t e d  t o  the D e p a r t m e n t  o f  C o m m e r c e ,  O f f i c e  of 
O c e a n  a n d  C o a s t a l  R e s o u r c e  M a n a g e m e n t  f o r  R e v i e w ,  b y  R o b e r t  L. 
G r o g a n ,  A s s o c i a t e  D i r e c t o r ,  D i v i s i o n  o f  G o v e r n m e n t a l  C o o r d i n a t i o n ,  
J u n e  26, 1984.

W h i l e  t h e  C P C  t h u s  a d o p t e d  t h e  e l e v a t i o n  p r o c e d u r e s  
o u t l i n e d  i n  6 A A C  50, a n d  t r i e d  t o  r e m o v e  i t s e l f  f r o m  t h e  p r o c e s s  
o f  r e v i e w i n g  p e t i t i o n s  o n  c o n s i s t e n c y  d e t e r m i n a t i o n s *  A S  4 6 . 4 0 . 1 0 0  
a n d  its r i g h t  of p e t i t i o n  r e m a i n e d  u n c h a n g e d .  T h i s  a n a l y s i s  is 
s u p p o r t e d  b y  a 1984 A t t o r n e y  G e n e r a l ' s  I n f o r m a l  O p i n i o n .  S e e  1988 
Inf. Op. A t t ' y  Gen. (Jul. 1; 3 6 6 - 1 3 6 - 8 5 )  .3 T o  t h e  e x t e n t  t h a t

J T h i s  o p i n i o n  w a s  w r i t t e n  in 1984, b u t  w a s  r e d a t e d  1 9 8 8  for 
p u b l i s h i n g .  T h e  A t t o r n e y  G e n e r a l ' s  i n f o r m a l  o p i n i o n  m a k e s  r t  c l e a r  
that, w h e n  t h e  s t a t e  c r e a t e d  t h e  c o n s i s t e n c y  d e t e r m i n a t i o n  p r o c e s s  
in  6 A A C  5 0 . 0 1 0  et s e q . . it i n t e n d e d  to a v o i d  h a v i n g  c o n c l u s i v e  
c o n s i s t e n c y  d e t e r m i n a t i o n s  a p p e a l e d  t o  t h e  CPC. I n  f a c t ,  the 
o p i n i o n  s t a t e s  t h a t  t h e r e  is n o  a d m i n i s t r a t i v e  a p p e a l  of 
c o n s i s t e n c y  d e t e r m i n a t i o n s — r a t h e r ,  a n  a p p e a l  g o e s  s t r a i g h t  to 
co u r t .  B e c a u s e  of t h e  i m p o r t a n c e  of  t h e  o p i n i o n ,  w h i c h  d e f i n i t e l y  
o u t l i n e s  t h e  b e l i e f  t h a t  a f t e r  t h e  i m p l e m e n t a t i o n  o f  t h e  
c o n s i s t e n c y  d e t e r m i n a t i o n  p r o c e s s  in 6 A A C  50 t h e r e  w a s  n o  r i g h t  of 
a d m i n i s t r a t i v e  a p p e a l  o f  a c o n s i s t e n c y  d e t e r m i n a t i o n ,  w e  h a v e  c i t e d  
i t  a t  l e n g t h  be l o w .  A s  t h e  o p i n i o n  s t a t e s :

[The a t t o r n e y  g e n e r a l ' s  o f f i c e  w a s  r e q u e s t e d  t o  
p r o v i d e  a d v i c e ]  r e g a r d i n g  t h e  c r e a t i o n  of  a u n i f o r m  
a p p e a l s  p r o c e d u r e  f o r  t h e  r e v i e w  o f  p r o j e c t  
c o n s i s t e n c y  d e t e r m i n a t i o n s  m a d e  u n d e r  6 A A C  50, a n d  
a g e n c y  p e r m i t s  w h i c h  i m p l e m e n t  * a p r o j e c t  
c o n s i s t e n c y  d e t e r m i n a t i o n .  A n y  a p p e a l s  p r o c e d u r e  
s h o u l d  be c o n s i s t e n t  w i t h  t h e  g o a l s  of t h e  
G o v e r n o r ' s  A d m i n i s t r a t i v e  O r d e r  No. 78 ( D e c e m b e r  
20, 1983), i.e., s i m p l i f y i n g  a n d  e x p e d i t i n g  w e l l -

(c o n t i n u e d . ..)

March 3, 1993
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3 (...c o n t i n u e d )
r e a s o n e d  d e c i s i o n  m a k i n g  in t h e  i s s u a n c e  of s t a t e  
a g e n c y  p e r m i t s  a n d  in t h e  i s s u a n c e  of p r o j e c t  
c o n s i s t e n c y  d e t e r m i n a t i o n s  u n d e r  t h e  A l a s k a  C o a s t a l  
M a n a g e m e n t  P r o g r a m  ( " A C M P " ) .

A l a s k a  s u p e r i o r  c o u r t s  h a v e  j u r i s d i c t i o n  t o  
h e a r  a p p e a l s  f r o m  a s t a t e  a d m i n i s t r a t i v e  a g e n c y  
" w h e n  a p p e a l  is p r o v i d e d  b y  l a w . "  A S  2 2 . 1 0 . 0 2 0 .  
T h e r e  is no  s t a t u t e  s p e c i f i c a l l y  p r o v i d i n g  f o r  t h e  
a p p e a l  f r o m  a p r o j e c t  c o n s i s t e n c y  d e t e r m i n a t i o n .  
H o w e v e r ,  t h e r e  a r e  n u m e r o u s  s t a t u t e s  a n d  
r e g u l a t i o n s  p r o v i d i n g  f o r  r e v i e w  of r e s o u r c e  a g e n c y  
a c t i o n s  w h i c h  m a y  i m p l e m e n t  a c o n s i s t e d  zy 
d e t e r m i n a t i o n .

D e s p i t e  t h e  a b s e n c e  of a n y  s t a t u t o r y  p r o v i s i o n  
f o r  a p p e a l  o f  a p r o j e c t  c o n s i s t e n c y  d e t e r m i n a t i o n ,  
it is a f i n a l  s t a t e  a g e n c y  a c t i o n  a n d  is, w e  
b e l i e v e ,  r e v i e w a b l e  b y  a p p e a l  t o  t h e  s u p e r i o r  
co u r t .  H o w e v e r ,  a p p e l l a t e  r e v i e w  of  t h e  p r o j e c t  
c o n s i s t e n c y  d e t e r m i n a t i o n  a l o n e  m a y  n o t  p r o v i d e  
m e a n i n g f u l  r e l i e f  if t h e  a p p l i c a n t  o b t a i n s  p e r m i t s  
a n d  p r o c e e d s  w i t h  t h e  p r o j e c t  in t h e  m e a n t i m e .  T h e  
i s s u a n c e  of p e r m i t s  may- b e  s t a y e d  o n l y  if t h e  s t a t e  
w i t h h o l d s  i t s  c o n s i s t e n c y  d e t e r m i n a t i o n  (i.e., b y  
a l l o w i n g  r e c o n s i d e r a t i o n  b e f o r e  it is issued) o r  if 
a c o u r t  e n j o i n s  t h e  i s s u a n c e  of p e r m i t s .

A n  a d j u d i c a t o r y  h e a r i n g  w o u l d  be t i m e  
c o n s u m i n g  a n d  is not, in o u r  view, n e c e s s a r y  t o  
p r o v i d e  a n  a d e q u a t e  r e c o r d  for j u d i c i a l  r e v i e w .  A 
p r o j e c t  c o n s i s t e n c y  d e t e r m i n a t i o n  w h i c h  r e f l e c t s  
t h e  r e a s o n i n g  of t h e  a g e n c i e s  a n d  t h e  a l t e r n a t i v e s  
c o n s i d e r e d  s h o u l d  c o n s t i t u t e  a n  a d e q u a t e  
" d e c i s i o n a l  d o c u m e n t "  p e r m i t t i n g  j u d i c i a l  r e v i e w  of 
t h e  a c e n c y  d e c i s i o n  o n  t h e  r e c o r d .

In s u m m a r y ,  t h e  p r o j e c t  c o n s i s t e n c y  r e v i e w  
p r o c e s s  h a s  s i m p l i f i e d  a n d  s t r e a m l i n e d  t h e  i s s u a n c e  
of  a g e n c y  p e r m i t s  f o r  d e v e l o p m e n t  p r o j e c t s  in

( c o n t i n u e d . . . )
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o p i n i o n  s u g g e s t s  t h a t  t h e r e  is n o  r i g h t  t o  " a p p e a l "  c o n s i s t e n c y  
d e t e r m i n a t i o n s  t h r o u g h  p e t i t i o n i n g  t h e  C P C  u n d e r  A S  4 6 . 4 0 . 1 0 0 ,  w e  
h e r e b y  c l a r i f y  t h a t  o p i n i o n .

V. P E T I T I O N S

A l t h o u g h  t h e  C P C  c h a n g e d  its r e g u l a t i o n s ,  a p p a r e n t l y  to 
a v o i d  a p p e a l s  of c o n s i s t e n c y  d e t e r m i n a t i o n s  t o  t h e  CPC, t h i s  is n o t  
w h a t  h a p p e n e d .  S i n c e  t h e  i n c e p t i o n  of t h e  A C M P ,  s e v e n  p e t i t i o n s  
h a v e  b e e n  s u b m i t t e d  t o  t h e  C o u n c i l :  A n c h o r a g e  c i t i z e n  (1981),
A n c h o r a g e  c i t i z e n  (1984), C i t y  of K a k t o v i k  (1988), J u n e a u  c i t i z e n  
(1990), C e n a l i u l r i i t  C o a s t a l  D i s t r i c t  (1990), N o r t h  S l o p e  B o r o u g h  
C o a s t a l  D i s t r i c t  (1991), a n d  B e r i n g  S t r a i t s  C o a s t a l  D i s t r i c t  in 
c o n j u n c t i o n  w i t h  t h e  N a t i v e  v i l l a g e  of K o y u k  IRA. F i v e  of  t h e  
s e v e n  p e t i t i o n s  w e r e  r e s o l v e d  b e f o r e  r e a c h i n g  a f u l l  h e a r i n g  a n d / o r  
w e r e  s u b s e q u e n t l y  w i t h d r a w n  by  t h e  p e t i t i o n e r .  S e e  M e m o  f r o m  P a u l  
R u s a n o w s k i ,  D i r e c t o r ,  D i v i s i o n  of G o v e r n m e n t a l  C o o r d i n a t i o n ,  to  
P a u l  F u hs, L e g i s l a t i v e  L i a i s o n ,  Fab. 2,. 1 9 9 2 , ; B r i e f i n g  P a p e r  o n  
S B  47, a t  1, n o t e  l. T h e  t w o  t h a t  w e r e  n o t  w i t h d r a w n  w e r e  t h e  
p e t i t i o n s  b r o u g h t  b y  C e n a l i u l r i i t  a n d  B e r i n g  S t r a i t s .  B o t h  of 
t h e s e  p e t i t i o n s  c o n c e r n e d  c o n s i s t e n c y  d e t e r m i n a t i o n s .  T h e  
C e n a l i u l r i i t  p e t i t i o n  w e n t  t o  a f u l l  h e a r i n g  b e f o r e  t h e  C P C  a n d  t h e  
B e r i n g  S t r a i t s  p e t i t i o n  is s t i l l  p e n d i n g .

A f t e r  h e a r i n g  t h e  C e n a l i u l r i i t  p e t i t i o n ,  t h e  C P C  i s s u e d  
a d e c i s i o n .  T h e  C o u n c i l ' s  O c t o b e r  .1991 d e c i s i o n  o n  t h e  
C e n a l i u l r i i t  p e t i t i o n ,  a f f i r m i n g  D N R ' s  c o n s i s t e n c y  d e t e r m i n a t i o n

3 (. . . c o n t i n u e d )
A l a s k a ' s  c o a s t a l  zone, a n d  it p r o v i d e s  a r e a s o n a b l e  
o p p o r t u n i t y  f o r  all i n t e r e s t e d  p a r t i e s  t o  
p a r t i c i p a t e  i n  a g e n c y  d e c i s i o n  m a k i n g .

In o r d e r  to  e n h a n c e  t h i s  e f f o r t  w e  
r e c o m m e n d  t h e  f o l l o w i n g :  (1) W e  w o u l d
d i s c o u r a g e  t h e  a d o p t i o n  of any u n i f o r m  a p p e a l s  
p r o c e d u r e  w h i c h  u n d u l y  e x t e n d s  t h e  t i m e  
r e q u i r e d  f o r  f i n a l  a g e n c y  d e c i s i o n  m a k i n g .
(2) W e  w o u l d  a l s o  e n c o u r a g e  all r e s o u r c e  
a g e n c i e s  t o  p r o p o s e  c h a n g e s  to t h e i r  own 
s t a t u t e s  a n d  r e g u l a t i o n s  to e l i m i n a t e  t i m e -  
c o n s u m i n g  a d m i n i s t r a t i v e  a p p e a l s  o r  
a d j u d i c a t o r y  h e a r i n g  p r o c e s s e s  w h i c h  a p p l y  to 
t h e i r  p e r m i t  d e c i s i o n s .

19 8 8  Inf. Op. A t t ' y  Gen. a t  2-4 (Jul. 1; 3 6 6 - 1 3 6 - 8 5 )  ( c i t a t i o n s  
o m i t t e d ) .
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f o r  G o o d n e w s  B a y  o f f s h o r e  p r o s p e c t i n g  p e r m i t s ,  w a s  a f f i r m e d  by 
s u p e r i o r  c o u r t  J u d g e  F a b e  o n  F e b r u a r y  10, 1 9 9 2 .  K u i t s a r a k  Corp. v. 
S w o p e . C o m m 'n . No. 3A N - 9 0 - 7 6 6 3  Ci. H o w e v e r ,  t h e  d e c i s i o n  w a s  
s u b s e q u e n t l y  a p p e a l e d  t o  t h e  A l a s k a  S u p r e m e  C o u r t .  K u i t s a r a k  Corp. 
v .  Swope. C o m m ' r . No. S - 5 1 7 6 .  ( B r i e f i n g  s h o u l d  b e  c o m p l e t e  in t h a t  
c a s e  b y  t h e  e n d  o f  M a r c h  1993.)

I n  K u i t s a r a k  C o rp. (also r e f e r r e d  t o  a s  " G o o d n e w s  B a y " ) , 
t h e  s u p e r i o r  c o u r t  r e n d e r e d  t h e  f i r s t  r * t w o  c o u r t  d e c i s i o n s  to 
d a t e  c o n c e r n i n g  a p e t i t i o n  t o  t h e  CPC. I n  d o i n g  so t h e  c o u r t  
d i s c u s s e d  t h e  l a n g u a g e  o f  A S  4 6 . 4 0 . 1 0 0 ,  s t a t i n g :

T h e  s t a t u t e  c l e a r l y  c o n t e m p l a t e s  t w o  d i s t i n c t  
s t a g e s :  (1) a p e t i t i o n  t h a t  m a k e s  a "sh o w i n g " ,  t h a t
t h e  d i s t r i c t  p r o g r a m  "is n o t  b e i n g  i m p l e m e n t e d ,  
e n f o r c e d  o r  c o m p l i e d  w i t h " ;  a n d  (2) a h e a r i n g  to 
d e t e i j i n e  w h e t h e r  s u b s t a n t i a l  e v i d e n c e  s u p p o r t s  t h e  
s h o w i n g .  AS 4 6 . 4 0 . 1 0 0 ( b ) .  T h e  s t a t u t o r y  l a n g u a g e ,  
i t s e l f ,  l i m i t s  t h e  i n i t i a l  r e v i e w  o f  t h e  e v i d e n c e  
t o  t h e  p e t i t i o n e r ' s  facts, o n l y .  T h i s  is 
c o n s i s t e n t  w i t h  t h e  d e f i n i t i o n  o f  a p r i m a  f a c i e  
c a s e  w h e r e  t h e  f o c u s  is o n  w h e t h e r  t h e  m o v i n g  p a r t y  
c a n  p u t  f o r t h  e n o u g h  e v i d e n c e  " s u c h  as w i l l  
' s u f f i c e ,  u n t i l  c o n t r a d i c t e d  a n d  o v e r c o m e  b y  o t h e r  
e v i d e n c e . ' "  P a c i f i c  T e l e p h o n e  v. W a l l a c e . 75 P . 2 d  
942, 9 4 7  (Ore. 1938) ( e m p h a s i s  a d d e d ) .  A t  t h e
f i r s t  s t a g e ,  t h e n ,  t h e  r e v i e w i n g  b o d y  e x a m i n e s  ortly 
t h e  p e t i t i o n  a n d  a n y  s u p p o r t i n g  o r  e x p l a n a t o r y  
e x h i b i t s  o r  d o c u m e n t a t i o n  s u b m i t t e d  w i t h  t h e  
p e t i t i o n .  If it is d e t e r m i n e d  f r o m  a r e v i e w  o f  t h e  
p e t i t i o n e r ' s  w r i t t e n  p r e s e n t a t i o n  t h a t  a p r i m a  
f a c i e  s h o w i n g  h a s  b e e n  made, t h e n  a f u l l  h e a r i n g  is 
r e q u i r e d  w h e r e  b o t h  p a r t i e s  p r e s e n t  a l l  of  t h e i r  
e v i d e n c e  a n d  t h e  c o u n c i l  d e t e r m i n e s  t h e  v a l i d i t y  of  
t h e  p e t i t i o n e r ' s  c l a i m  u s i n g  t h e  s u b s t a n t i a l  
e v i d e n c e  test.

K u i t s a r a k  C o r p .  at  16 ( A l a s k a  S u p e r . ,  Feb. 19, 1991) ( e m p h a s i s  in 
o r i g i n a l ) . A f t e r  t h e  c o u r t  r e h e a r d  its i n i t i a l  a p p e a l ,  t h e  c o u r t  
f u r t h e r  n o t e d ,  " T h e  C P C  h a s  c o n s i d e r a b l e  i n s t i t u t i o n a l  c o m p e t e n c e  
i n  t h e s e  i s s u e s  a n d  h a s  a k e y  s t a t u t o r y  r o l e  t o  p l a y  p r i o r  to 
j u d i c i a l  r e v i e w . "  O p i n i o n  o n  R e h e a r i n g  at 3 ( J u n e  10, 1991). T h e  
p r o c e d u r e  u s e d  in t h e  G o o d n e w s  B a y  c a s e  w a s  c o n t r a r y  t o  t h e  w a y  
m a j o r  A C M P  a p p e a l s  c o n c e r n i n g  c o n s i s t e n c y  d e t e r m i n a t i o n s  h a d  b e e n  
b r o u g h t  s i n c e  1984. A s  a n  A t t o r n e y  G e n e r a l ' s  i n f o r m a l  o p i n i o n  
n o t e d  in 1990:
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T h e  c o m m o n  u n d e r s t a n d i n g  [of h o w  c o n s i s t e n c y  
d e t e r m i n a t i o n  a p p e a l s  w o u l d  be b r o u g h t ]  w a s  t h a t  
a n y  a d j u d i c a t i o n  of t h e  c o n s i s t e n c y  of  a p a r t i c u l a r  
s t a t e  o r  l o c a l  g o v e r n m e n t  a c t i o n  w i t h  t h e  A C M P  
w o u l d  b e  b y  t h e  courts. S e e , e.g. . Hammnr|fj v .
N o r t h  S l o p e  B o r o u g h . 645 P . 2 d  7 5 0  ( A l a s k a  1 9 8 2 ) .  
J u d i c i a l  r e l i e f  n o r m a l l y  is n o t  a v a i l a b l e  u n t i l  
w h a t e v e r  a d m i n i s t r a t i v e  r e m e d i e s  p r o v i d e d  a r e  
e x h a u s t e d .  See, H v n i n g  v. U n i v e r s i t y  o f
A l a s k a . 621 P . 2 d  ‘1254 ( A l a s k a  1981). 
S i g n i f i c a n t l y ,  it has n e v e r  b e e n  a r g u e d ,  or  e v e n  
s u g g e s t e d ,  t h a t  s o m e o n e  mi* it f i l e  a p e t i t i o n  w i t h  
t h e  C o a s t a l  P o l i c y  C o u n c i l  u n d e r  A S  4 6 . 4 0 . 1 0 0 ( b )  
b e f o r e  o n e  m a y  s e e k  r e l i e f  f r o m  t h e  c o u r t s .

1990 Inf. Op. A t t ' y  Gen. a t  8 (Feb. 9; 6 6 3 - 9 0 - 0 1 7 8 ) .

A t  t h i s  po i n t ,  as n o t e d  above, t h e  G o o d n e w s  B a y  c a s e  is 
o n  a p p e a l  t o  t h e  A l a s k a  S u p r e m e  Court, a n d  t h e  C P C  h a s  a n o t h e r  
p e t i t i o n  p e n d i n g  b e f o r e  it i n .B e r i n g  S t r a i t s  C o a s t a l  M a n a g e m e n t  
Pro_gr.am._a.nd .Native V i l l a g e  of  K o v u k  I R A  C o u n c i l  v. S t a t e  o f  A l a s k a .  
D e p ' t  of N a t u r a l  R e s o u r c e s ,  a n d  K e i t h  K o o n t z . c o n c e r n i n g  t h e  
i s s u a n c e  o f  a n  A l a s k a  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  t r a p p i n g  
c a b i n  p e r m i t  n e a r  T i m b e r  C r e e k  in n o r t h w e s t  A l a s k a .  W h i l e  t h e r e  
h a v e  b e e n  f e w  p e t i t i o n s  o v e r a l l ,  t h e y  p r e s e n t  d i f f i c u l t  i s s u e s  s u c h  
as t h e  o n e s  y o u  h a v e  r a i s e d .

A s  t h e r e  h a s  o n l y . b e e n  o n e  c o m p l e t e  h e a r i n g  b e f o r e  t h e  
C P C  (in t h e  G o o d n e w s  B a y  c a s e ) , t h e r e  is l i t t l e  e x p e r i e n c e  w i t h  t h e  
q u e s t i o n s  y o u  pose. H o w e v e r ,  t h e  i s s u e  a b o u t  w h o  c a n  s i t  o n  a 
p e t i t i o n  is a n  i m p o r t a n t  one, a n d  o n e  t h a t  w i l l  a r i s e  a s  s o o n  as 
t h e  p e n d i n g  p e t i t i o n  is h e a r d  by  t h e  CPC. W e  n o w  t u r n  t o  a m o r e  
i n - d e p t h  a n a l y s i s  o f  y o u r  q u e s t i o n s .

VI. A N A L Y S I S  O F  R E S P O N S E S  T O  O P I N I O N  R E Q U E S T  Q U E S T I O N S

A. P a r t i c i p a t i o n  In D e c i s i o n s  U n d e r  T h e  A P A  A n d  D u e  P r o c e s s

Y o u r  f i r s t  q u e s t i o n  was, " C a n  a C o a s t a l  P o l i c y  C o u n c i l  
m e m b e r  (or t h e i r  a l t e r n a t e )  sit o n  a p e t i t i o n  p r o c e e d i n g  if t h a t  
i n d i v i d u a l  p r e v i o u s l y  p a r t i c i p a t e d  in the a c t i o n  n o w  u n d e r  a p p e a l  
co t h e  C o u n c i l ? "  Y o u r  f i r s t  s p e c i f i c  q u e s t i o n  u n d e r  t h i s  t o p i c  was

a) For a s t a t e  c o n s i s t e n c y  d e t e r m i n a t i o n ,  c a n  a 
s t a t e  r e s o u r c e  a g e n c y  c o m m i s s i o n e r ,  w h o  a c t e d  on
t h e  d e t e r m i n a t i o n ,  a l s o  h e a r  anc* d e c i d e  o n  a
p e t i t i o n  o n  t h e  s t a t e  a g e n c y  a c t i o n ?
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A s  w e  s a i d  e a r l i e r ,  t h e  b r i e f  a n s w e r  t o  t h i s  q u e s t i o n  is "No." If 
a c o m m i s s i o n e r  p a r t i c i p a t e d  in a c o m m i s s i o n e r - l e v e l  e l e v a t i o n  u n d e r  
6 A A C  5 0 . 0 7 0 (k), t h e  c o m m i s s i o n e r  m a y  n o t  p a r t i c i p a t e  in a C P C  
p e t i t i o n  p r o c e e d i n g  u n d e r  AS  4 6 . 4 0 . 1 0 0  o n  t h e  s a m e  s t a t e  a g e n c y  
a c t i o n .

T h e  m a i n  r e a s o n s  f o r  t h i s  a r e  t h e  d u t y  of i m p a r t i a l i t y  
r e q u i r e d  u n d e r  t h e  s t a t e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  a n d  t h e  d u e  
p r o c e s s .i m p l i c a t i o n s  r a i s e d  b y  t h a t  d u t y .  A S  4 6 . 4 0 . 1 0 0 ( b )  s t a t e s  
t h a t  "[a] h e a r i n g  c a l l e d  u n d e r  t h i s  s u b s e c t i o n  s h a l l  b e , h e l d  in 
a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 ) . " 4 
T h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ("APA") i n c l u d e s  a d u t y  of 
i m p a r t i a l i t y .  A S  4 4 . 6 2 . 6 3 0  s t a t e s :

I M P A R T I A L I T Y .  T h e  f u n c t i o n s  o f  h e a r i n g  
o f f i c e r s  a n d  t h o s e  o f f i c e r s  p a r t i c i p a t i n g  in 
d e c i s i o n s  s h a l l  I., c o n d u c t e d  in a n  i m p a r t i a l  m a n n e r  
w i t h  d u e  r e g a r d  f o r  t h e  r i g h t s  o f  a l l  p a r t i e s  a n d  
t h e  f a c t s  a n d  t h e  law, a n d  c o n s i s t e n t  w i t h  t h e  
o r d e r l y  a n d  p r o m p t  d i s p a t c h  o f  p r o c e e d i n g s .  T h e s e  
o f f i c e r s ,  e x c e p t  t o  t h e  e x t e n t . r e q u i r e d  f o r  t h e  
d i s p o s i t i o n  of e x  p a r t e  m a t t e r s  a u t h o r i z e d  b y  l_tw 
m a y  n o t  e n g a g e  in i n t e r v i e w s  w i t h ,  o r  r e c e i v e  
e v i d e n c e  from, a p a r t y ,  d i r e c t l y  o r  i n d i r e c t l y ,  
e x c e p t  u p o n  o p p o r t u n i t y  for a l l  o t h e r  p a r t i e s  t o  be 
p r e s e n t .  C o p i e s  of a l l  c o m m u n i c a t i o n s  w i t h  t h e s e  
o f f i c e r s  s h a l l  b e  s e r v e d  u p o n  .all p a r t i e s .  —

T h e  A P A  r e q u i r e m e n t  of  i m p a r t i a l i t y  r e f l e c t s  f u n d a m e n t a l  
f a i r n e s s  c o n s i d e r a t i o n s  t h a t  a t t e n d  a g e n c y  t r i b u n a l s .  An  
" i m p a r t i a l  t r i b u n a l "  is o n e  of t h e  c o r n e r s t o n e s  o f  f u n d a m e n t a l  
f a i r n e s s  r e q u i r e d  u n d e r  b o t h  t h e  A P A  a n d  c o n s t i t u t i o n a l  d u e  p r o c e s s

4 A.lthough t h e r e  h a s  b e e n  s o m e  q u e s t i o n ' w h e t h e r  a l l  t h e  
p r o c e d u r e s  o f  t h e  A d m i n i s t r a t  \ve P r o c e d u r e  A c t  a p p l y  to C P C  
p e t i t i o n s ,  s e e  1 9 9 0  Inf. Op. A t t ' y  Gen. a t  -10 (Feb. 9; 
6 6 3 - 9 0 - 0 1 7 8 ) ,  b e c a u s e  o f  t h e  d i r e c t  st .tement in A S  4 6 . 4 0 . 1 0 0 ( b ) ,  
the A P A  is a p p l i c a b l e  f o r  p u r p o s e s  of a d j u d i c a t i n g  a p e t i t i o n .  See 
1989 Op. A t t ' y  Gen. No. 01 ( July 25).
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r i g h t s . 5 S e e  K  & L  D i s t r i b u t o r s .  Inc. v. M u r k o w s k i . 4 8 6  P . 2 d  351, 
357 ( A l a s k a  1971). A s  w e  h a v e  p r e v i o u s l y  d e s c r i b e d :

P a r a m o u n t  to a l l  a d m i n i s t r a t i v e  p r o c e e d i n g s  is 
t h a t  t h e  R e s p o n d e n t  be  a c c o r d e d  " d u e  p r o c e s s . "
W h a t  l a w y e r s  u s u a l l y  r e f e r  to w h e n  t h e y  s p e a k  o f  
" d u e  p r o c e s s "  is t h e  r i g h t  t o  a f a i r  a n d  i m p a r t i a l  
h e a r i n g .  E a c h  b o a r d  m e m b e r  w h o  s i t s  i n  a h e a r i n g  
h a s  a n  o b l i g a t i o n  t o  p r o t e c t  t h e s e  r i g h t s .  . . .
[A h e a r i n g ]  m u s t  b e  b e f o r e  a n  i m p a r t i a l  
a d j u d i c a t o r .

1 9 7 7  Inf. Op. A t t ' y  Gen. at  5 (Nov. 12; 6 6 3 - 2 3 9 - 7 8 )  ( e m p h a s i s  in 
t h e  o r i g i n a l ) .

I m p a r t i a l i t y  is n o t  a f f e c t e d  b y  s i m p l y  k n o w i n g  
i n f o r m a t i o n  a b o u t  a case, o r  e v e n  b y  p a r t i c i p a t i n g  i n  e a r l y  
i n v e s t i g a t i v e  p h a s e s  of a case. See 1984 Inf. Op. A t t ' y  Gen. 
(Feb. 6; 3 6 6 - 2 2 0 - 8 4 )  . A s  t h e  U.S. S u p r e m e  c o u r t  h a s  n o t e d ,  "The 
m e r e  e x p o s u r e  t o  e v i d e n c e  p r e s e n t e d  in n o n a d v e r s a r y  i n v e s t i g a t i v e  
p r o c e d u r e s  is i n s u f f i c i e n t  in i t s e l f  to i m p u g n  t h e  f a i r n e s s  of  t h e  
B o a r d  m e m b e r s  at  a l a t e r  a d v e r s a r y  h e a r i n g . "  W i t h r o w  v. L a r k i n . 
4 2 1  U.S. 35, 55 (1975). T h us, if it w e r e  n o t  f o r  t h e  f a c t  t h a t  
c o m m i s s i o n e r s  c a n n o t  p a r t i c i p a t e  in b o t h  a f i n a l  c o n s i s t e n c y  
d e t e r m i n a t i o n  a n d  a C P C  p e t i t i o n  on the s a m e  d e t e r m i n a t i o n ,  it 
w o u l d  b e  a c c e p t a b l e  for c o m m i s s i o n e r s  to  p a r t i c i p a t e  i n  the 
c o n s i s t e n c y  d e t e r m i n a t i o n  e l e v a t i o n  p r o c e s s  o u t l i n e d  in__6 A A C  50 
w i t h o u t  r u n n i n g  a f o u l  o f  d u e  p r o c e s s  c o n c e r n s ,  e v e n  t h o u g h  t h e y  
m i g h t  h a v e  s o m e  i n f o r m a t i o n  a b o u t  the p r o j e c t  u n d e r g o i n g  r e v i e w  
b e f o r e  s i t t i n g  a t  t h e  f i n a l  e l e v a t i o n  le v e l .  S i m i l a r l y ,  CPC 
m e m b e r s ,  i n c l u d i n g  c o m m i s s i o n e r s  (if t h e y  a r e  n o t  b a r r e d  fr o m  
h a v i n g  p r e v i o u s l y  s a t  o n  a c o m m i s s i o n e r - l e v e l  e l e v a t i o n  o n  t h e  same 
m a t t e r ) , w h o  p a r t i c i p a t e d  in an i n i t i a l  " s h o w i n g "  h e a r i n g  u n d e r  
A S  4 6 . 4 0 . 1 0 0 ( b ) ,  m a y  s t i l l  p a r t i c i p a t e  in t h e  f i n a l  d e c i s i o n  o n  the

T h e  A l a s k a  C o n s t i t u t i o n  i n c o r p o r a t e s  t h e  d u e  p r o c e s s  c l a u s e  of 
t h e  U. S .  C o n s t i t u t i o n ' s  F o u r t e e n t h  A m e n d m e n t  i n  A l a s k a  C o n s t ,  art. 
I, § 7. T h a t  s e c t i o n  s t a t e s :  "No p e r s o n  s h a l l  b e  d e p r i v e d  of
life, l i b e r t y ,  o r  p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  of  l a w  . . . ."
I d . T h i s  m e m o r a n d u m  d i s c u s s e s  g e n e r a l  d u e  p r o c e s s  c o n s i d e r a t i o n s .  
B e c a u s e  p e t i t i o n s  a r e  g o v e r n e d  by the A P A  w e  h a v e  n o t  s e p a r a t e l y  
a n a l y z e d  w h a t  s p e c i f i c  d u e  p r o c e s s  m i g h t  be. r e q u i r e d  c o m p l e t e l y  
i n d e p e n d e n t  f r o m  t h e  APA. H o w e v e r ,  t h e r e  a r e  c a s e s  t h a t  r e c o g n i z e  
t h a t  t h e  r i g h t  t o  b r i n g  a c a u s e  of a c t i o n  m a y  c o n s t i t u t e  a p r o p e r t y  
i n t e r e s t  m a n d a t i n g  d u e  p r o c e s s .  See L o g a n  v. Z i m m e r m a n . 4 5 5  U.S. 
422 (1982) ; S a v e  o u r  D u n e s  v. Ala. Dep't of E n v ' t  M a n a g e m e n t . 834 
F .2d 984 (11th cir. 1987).
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m a t t e r .  W h a t  is n o t  a c c e p t a b l e  is f o r  a c o m m i s s i o n e r  to 
p a r t i c i p a t e  in  a c o m m i s s i o n e r - l e v e l  e l e v a t i o n  - d e c i s i o n  u n d e r  
6 A A C  50, a n d  t h e n  a l s o  p a r t i c i p a t e  in t h e  s e p a r a t e  r e v i e w  o f  t h a t  
s a m e  d e c i s i o n  b y  t h e  C P C  u n d e r  A S  4 6 . 4 0 . 1 0 0 .  U n d e r  t h e s e  
c i r c u m s t a n c e s ,  r e q u i r i n g  a c o m m i s s i o n e r  to  r e v i e w  a n d  e v a l u a t e  his 
o r  h e r  o w n  d e c i s i o n  v i o l a t e s  d u e  p r o c e s s  c o n s i d e r a t i o n s .  A s  the 
U.S. S u p r e m e  C o u r t  h a s  s t a ted, " [ W ] h e n  r e v i e w  o f  a n  i n i t i a l  
d e c i s i o n  is m a n d a t e d ,  t h e  d e c i s i o n  m a k e r  m u s t  b e  o t h e r  t h a n  t h e  one 
w h o  m a d e  t h e  d e c i s i o n  u n d e r  r e v i e w .  A l l o w i n g  a d e c i s i o n  m a k e r  to 
r e v i e w  a n d  e v a l u a t e  h i s  o w n  p r i o r  ' d e c i s i o n s  r a i s e s  p r o b l e m s . "  
W i t h r o w  a t  58 n . 2 5  ( c i t a t i o n s  o m i t t e d ) .

I n  M a t t e r  o f  R o b s o n . 5 7 5  P . 2 d  7 7 1  ( A l a s k a  1 9 7 8 ) ,  t h e  
A l a s k a  S u p r e m e  C o u r t  c o m m e n t e d  o n  t h e  d i f f e r e n c e  b e t w e e n  a b o a r d  
m a k i n g  p r e l i m i n a r y  f a c t u a l  i n q u i r i e s  a n d  s i t t i n g  o n  a f i n a l  
d e c i s i o n  v e r s u s  a b o a r d  p a r t i c i p a t i n g  in a n  a d v o c a c y  c a p a c i t y  
a g a i n s t  a p a r t y  a n d  t h e n  s i t t i n g  o n  a f i n a l  d e c i s i o n  c o n c e r n i n g  the 
s a m e  p a r t y .  W h i l e  n o t  e x a c t l y  o n  p o i n t  ( a l t h o u g h  in s o m e  
c o n s i s t e n c y  d e t e r m i n a t i o n  e l e v a t i o n  p r o c e e d i n g s  t h i s  c o u l d  b e  t h e  
s i t u a t i o n  as  s t a t e  a g e n c i e s  c a n  t h e m s e l v e s  e l e v a t e  a n d  a d v o c a t e  a 
p o s i t i o n ,  s e e  6 A A C  5 0 . 0 7 0 ( j ) ) ,  t h e  c a s e  c l e a r l y  w a r n s  a g a i n s t  a 
b o a r d  m e m b e r  s e r v i n g  in  t w o  c o n f l i c t i n g  c a p a c i t i e s  o n  t h e  s a m e  
m a t t e r .  A s  t h e  c o u r t  n o t e d ,  "It is d e s i r a b l e  t h a t  a d m i n i s t r a t i v e  
h e a r i n g s  b e  c l o t h e d  w i t h  n o t  o n l y  e v e r y  e l e m e n t  of f a i r n e s s  b u t  
w i t h  t h e  v e r y  a p p e a r a n c e  of c o m p l e t e  f a i r n e s s  a s  w e l l . "  Id. 575 
P . 2d a t  774 ( c i t a t i o n s  a n d  q u o t e s  o m i t t e d ) .  F i n a l l y ,  in  a n  A l a s k a  
S u p r e m e  C o u r t  d e c i s i o n  t h a t  is i n s t r u c t i v e  o n  t h i s  i s s u e  u s - w e 1 1  as 
a n o t h e r  i s s u e  y o u  h a v e  r a i s e d ,  t h e  c o u r t  ( c i t i n g  t o  a U n i t e d  S t a t e s  
C o u r t  of C l a i m s  case) h a s  said, " [ N ] o  m a n  c a n  r e v i e w  h i s  o w n  
d e c i s i o n  w i t h  t h e  r e q u i s i t e  d e g r e e  of  q u a s i - j u d i c i a l  d e t a c h m e n t  a n d  
i m p a r t i a l i t y . "  S t a t e  v. Lundcrren P a c i f i c  Co n s t .  Co. . 603 P . 2 d  889, 
895 ( A l a s k a  1 9 7 9 ) .  A s  t h e  l e g i s l a t i v e  h i s t o r y  o u t l i n e d  p r e v i o u s l y  
p o r t r a y s ,  t h e  C P C  w a s  i n t e n d e d  t o  be a n  i n d e p e n d e n t  a d j u d i c a t i v e  
r e v i e w  b o d y  t o  h e a r  p e t i t i o n s  a n d  m a k e  o r d e r s .  T h e  i n d e p e n d e n c e  of 
th e  C P C ' s  r e v i e w  a u t h o r i t y  w o u l d  b e  j e o p a r d i z e d  b y  a c o m m i s s i o n e r  
p r e j u d g i n g  a n  i s s u e  in a c o n s i s t e n c y  d e t e r m i n a t i o n  a n d  t h e n  a l s o  
s i t t i n g  o n  t h e  C P C  t o  a g a i n  j u d g e  t h e  s a m e  iss u e .

T o  c o n c l u d e  o n  t h i s  issue, o u r  a n a l y s i s  is t h a t  w h e n  a 
b o a r d  m a k e s  a n  i n i t i a l  d e t e r m i n a t i o n  u n d e r  s t a n d a r d s  d i f f e r e n t  f r o m  
t h e  f i n a l  d e t e r m i n a t i o n ,  s u c h  a s  d u r i n g  t h e  " s h o w i n g "  p h a s e  
o u t l i n e d  in A S  4 6 . 4 0 . 1 0 0 ( b )  (and d i s c u s s e d  in t h e  G o o d n e w s  B a y  
case, i n f r a ) , b o a r d  m e m b e r s  m a y  s i t  on a f i n a l  d e c i s i o n  o n  t h e  s a m e  
i s s u e  (if t h e r e  is n o  o t h e r  r e a s o n  b a r r i n g  t h e m  f r o m  d o i n g  so). 
H o w e v e r ,  w h e n  a c o m m i s s i o n e r  p a r t i c i p a t e s  in t h e  d e c i s i o n  a t  a 
c o m m i s s i o n e r - l e v e l  e l e v a t i o n  o n  a f i n a l  c o n s i s t e n c y  d e t e r m i n a t i o n ,  
t h a t  c o m m i s s i o n e r  m a y  n o t  t h e n  ai • s i t  in j u d g m e n t  on t h e  s a m e
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m a t t e r  w i t h  t h e  CPC. T o  d o  so w o u l d  v i o l a t e  t h e  A P A  r e q u i r e m e n t  of 
i m p a r t i a l i t y  a n d  d u e  p r o c e s s  n o t i o n s  of f a i r n e s s  a s  o u t l i n e d  a b o v e .

Y o u r  s e c o n d  q u e s t i o n  in t h i s  s e c t i o n  was:

b) I n  a p a r a l l e l  case, c a n  a C o a s t a l  P o l i c y  
C o u n c i l  p u b l i c  m e m b e r  h e a r  a n d  d e c i d e  o n  a p e t i t i o n  
r e g a r d i n g  a c o a s t a l  d i s t r i c t  a c t i o n  i f  t h e  p u b l i c  
m e m b e r  s u b s t a n t i v e l y  p a r t i c i p a t e d  a s  a . l o c a l  

. o f f i c i a l  in  t h e  c o a s t a l  d i s t r i c t  a c t i o n  u n d e r  
p e t i t i o n ?

A s  o u r  b r i e f  a n s w e r  s t a t e d ,  a s s u m i n g  t h a t  " s u b s t a n t i v e l y  
p a r t i c i p a t e d "  m e a n s  t h a t  t h e  p u b l i c  m e m b e r  p a r t i c i p a t e d  in  a 
d e c i s i o n ,  t h e  public, m e m b e r  c a n n o t  t h e n  t r a n s f e r  t o  t h e  C P C  a n d  s i t  
in j u d g e m e n t  o n  t h e  s a m e  m a t t e r .  T h i s  p r e s e n t s  t h e  s a m e  d i f f i c u l t y  
p r e s e n t e d  w i t h  t h e  c o m m i s s i o n e r s ,  a n d  o u r  a n a l y s i s  is t h e  s a me. 
T h e r e f o r e ,  f o r  t h e  r a a s o n s  t h a t  w e  h a v e  g i v e n  t o  q u e s t i o n  1 ( a ) ,  w e  
f i n d  t h a t  t h i s  t o o  w o u l d  be  a v i o l a t i o n  of t h e  A P A  a n d  d u e  p r o c e s s  
n o t i o n s  of  f a i r n e s s .

B. D e l e g a t i o n

Y o u r  s e c o n d  q u e s t i o n  was, if t h e  a n s w e r  t o  t h e  f i r s t  
q u e s t i o n  w a s  " n o , "  (as it is), w h e t h e r  a s t a t e  r e s o u r c e  a g e n c y  
c o m m i s s i o n e r  m a y  d e l e g a t e  h i s  or h e r  a u t h o r i t y  t o  a c t  o n  a s t a t e  
a g e n c y  a c t i o n  (e.g., a s t a t e  c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n )  
in o r d e r  t o  p a r t i c i p a t e  a s  a C o a s t a l  P o l i c y  C o u n c i l  m e m b e r  in. a 
s u b s e q u e n t  p e t i t i o n  o n  t h e  s a m e  s t a t e  a g e n c y  a c t i o n . 6 O u r  b r i e f  
a n s w e r  t o  t h i s  q u e s t i o n  w a s  "no" c o n c e r n i n g  c o n s i s t e n c y  
d e t e r m i n a t i o n s ,  b e c a u s e  t h e  A C M P  c o n s i s t e n c y  d e t e r m i n a t i o n  
p r o c e d u r e s  d o  n o t  a l l o w  f o r  s u c h  a d e l e g a t i o n .  W e  a l s o  n o t e d  
t h a t  t h i s  is a c o m p l i c a t e d  i s s u e  b e c a u s e  A S  4 4 . 1 9 . 1 5 5 ( d )  in 
c o m b i n a t i o n  w i t h  A S  4 6 . 4 0 . 1 0 0  s t a t u t o r i l y  r e q u i r e  c o m m i s s i o n e r s  to 
s i t  on p e t i t i o n s .  I f  a c o m m i s s i o n e r  p a r t i c i p a t e s  in a n  e l e v a t i o n  
h e  o r  s h e  c a n n o t  s i t  o n  t h e  s a m e  i s s u e  w i t h  t h e  CPC. B e c a u s e  of 
t h i s  i n c o n s i s t e n c y  t h e r e  s h o u l d  be a c h a n g e  in t h e  s t a t u t e s ,  t h e  
r e g u l a t i o n s  o r  b o t h .  O u r  m o r e  c o m p l e t e  r e s p o n s e  f o l l o w s .

A S  4 4 . 1 9 . 1 5 5 ( d )  a l l o w s  a C P C  m e m b e r  to s e l e c t  o n e  p e r s o n  (who 
m u s t  h a v e  f a i r l y  h i g h - r a n k i n g  o f f i c i a l  q u a l i f i c a t i o n s )  as a 
p e r m a n e n t  a l t e r n a t e .

We h a v e  a n s w e r e d  t h i s  q u e s t i o n  o n l y  a b o u t  c o n s i s t e n c y  
d e t e r m i n a t i o n s .  . O t h e r  s t a t e  a c t i o n s  w o u l d  h a v e  t o  be r e v i e w e d  on 
a c a s e - b y - c a s e  b a s i s  t o  d e t e r m i n e  w h e t h e r  a d e l e g a t i o n  w a s  
a c c e p t a b l e .



P a u l  R u s a n o w s k i , D i r e c t o r  
D i v i s i o n  o f  G o v e r n m e n t a l  

C o o r d i n a t i o n  
A G  F i l e  N o . : 6 6 3 - 9 2 - 0 6 1 8

1. D e l e g a t i o n s’ U n d e r  6 A A C  50

T h e  e l e v a t i o n  r e g u l a t i o n s  in 6 £L\C 50 i g n o r e  
A S  4 4 . 1 9 . 1 5 5 ,  A S  4 6 . 4 0 . 1 0 0 ,  a n d  the. s t a t u t o r y  p e t i t i o n  p r o c e s s  in 
g e n e r a l .  A g a i n ,  b e c a u s e  t h e  s t a t u t e s  d i d  n o t  c h a n g e ,  n e i t h e r  d i d  
th e  r i g h t  t o  b r i n g  a p e t i t i o n  t o  t h e  C P C  ( r a t h e r  t h a n  a p p e a l  f r o m  
a n  e l e v a t i o n  s t r a i g h t  t o  c o u r t  as t h e  e l e v a t i o n  r e g u l a t i o n s  a l l o w ) . 
T h e  r e g u l a t i o n s  c a n n o t  o v e r r u l e  t h e  s t a t u t e  i n  t h i s  r e g a r d .  AS  
4 4 . 6 2 . 0 3 0 ;  s e e  a l s o  C h e v r o n  U. S . A .  v. L e R e s c h e . 663 P . 2 d  9 2 3 , ‘927 
n. 6  ( A l a s k a  1985) ( c i t i n g  A S  4 4 . 6 2 . 0 3 0 ) .  T h e  e l e v a t i o n  r e g u l a t i o n s  
a r e  a l s o  c l e a r l y  s t r u c t u r e d  t o  p r o v i d e  f o r  t h e  s e c o n d  t o  l a s t  l e v e l  
of e l e v a t i o n  to  b e  h e l d  b y  h i g h - r a n k i n g  s t a t e  o f f i c i a l s  
( c o m m i s s i o n e r s )  a n d  f o r  t h e  f i n a l  l e v e l  t o  b e  h e l d  b y  .he h i g h e s t -  
r a n k i n g  s t a t e  o f f i c i a l  - t h e  g o v e r n o r .  6 A A C  5 0 . 0 7 0 (k). I t  is 
c l e a r  t h a t  t h e  r e g u l a t i o n s  i n t e n d  o n l y  t h e s e  o f f i c i a l s  t o  m a k e  t h e  
k i n d s  of d e c i s i o n s  t h a t  r i s e  t o  t h i s  l e v e l  of  i m p o r t a n c e ,  
e s p e c i a l l y  as t h e  d e c i s i o n s  a r e  a p p e a l a b l e  d i r e c t l y  t o  c o u r t .

T h e  e l e v a t i o n  p r o c e s s  d e s c r i b e d  i n  A C M P  r e g u l a t i o n s  
p r o v i d e s  f o r  a s e r i e s  o f  i n t e r n a l  a p p e a l s  f r o m  s t a f f  t h r o u g h  t h e  
c o m m i s s i o n e r s  a n d  p o s s i b l y  t h e  g o v e r n o r .  W h e n  a p r o j e c t .u n d e r g o e s  
a c o n s i s t e n c y  r e v i e w  (for c o n s i s t e n c y  w i t h  t h e  A C M P  a n d  c o a s t a l  
d i s t r i c t  s t a n d a r d s ) , i n f o r m a t i o n  on  t h e  p r o j e c t  is d i s s e m i n a t e d  t o  
a l l  t h e  r e s o u r c e  a g e n c i e s  a n d  t h e  a f f e c t e d  c o a s t a l  d i s t r i c t s .  A  
c o o r d i n a t i n g  a g e n c y  o r g a n i z e s  c o n s i d e r a t i o n  o f  c o m m e n t s  f r o m  t h e  
a g e n c i e s ,  t h e  a p p l i c a n t ,  a n d  t h e  d i s t r i c t ,  a n d  d e t e r m i n e s  w h e t h e r  
t h e r e  is a c o n s e n s u s  o n  t h e  p r o j e c t  a t  s t a f f  l e v e l  T h e
c o o r d i n a t i n g  a g e n c y  t h e n  n o t i f i e s  t h e  a f f e c t e d  c o a s t a l  d i s t r i c t  a n d  
t h e  a p p l i c a n t  a b o u t  a p r o p o s e d  c o n s i s t e r  *y d e t e r m i n a t i o n ,  o r  i s s u e s  
t o  be  r e s o l v e d .  If  a n  a g e n c y ,  t h p c o a s t a l  d i s t r i c t ,  o r  t h e  
a p p l i c a n t  d o e s  n o t  c o n c u r  w i t h  the oy p o s e d  d e t e r m i n a t i o n ,  it  m a y  
" r e q u e s t  e l e v a t i o n  o f  t h e  r e v i e w . "  A A C  5 0 . 0 7 0 ( j ) .  If e l e v a t i o n  
is r e q u e s t e d ,  t h e  c o o r d i n a t i n g  a g e n c y  " s h a l l  e l e v a t e  t h e  r e v i e w  a: 
n e c e s s a r y  t o  t h e  d i v i s i o n  d i r e c t o r s ,  a n d  t h e n  c o m m i s s i o n e r s  o f  t h e  
r e s o u r c e  a g e n c i e s . "  6 A A C  5 0 . 0 7 0 ( k ) .  T h e  c o o r d i n a t i n g  a g e n c y  
s h a l l  a l s o  a r r a n g e  m e e t i n g s  a n d  m e d i a t e  a m o n g  t h e  a g e n c i e s ,  t h e  
a f f e c t e d  c o a s t a l  r e s o u r c e  d i s t r i c t s ,  a n d  t h e  a p p l i c a n t  t o  r e s o l v e  
o u t s t a n d i n g  i s s u e s  a n d  r e a c h  a m u t u a l l y  a c c e p t a b l e  c o n s i s t e n c y  
d e t e r m i n a t i o n .  "If no c o n s e n s u s  is r e a c h e d ,  t h e  c o o r d i n a t i n g

T h e  D i v i s i o n  g o v e r n m e n t a l  C o o r d i n a t i o n  c o o r d i n a t e s  t h e  
r e v i e w  w h e n  m o r e  t h a n  o n e  a g e n c y ' s  p e r m i t s  a r e  r e q u i r e d  f o r  a 
p r o j e c t ;  t h e  a g e n c y  w h o s e  p e r m i t s  a r e  s o u g h t  c o o r d i n a t e s  t h e  r e v i e w  
if o n l y  t h a t  a g e n c y ' s  p e r m i t s  a r e  r e q u i r e d .  A S  44 . 1 9 . 1 4 5  f i x ) ;
6 A A C  5 0 . 0 1 0 ;  6 A A C  5 0 . 0 7 0 ( c ) ,  a n d  ( d ) .
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a g e n c y  s h a l l  r e n d e r  a d e t e r m i n a t i o n  c o n s i s t e n t  w i t h  a n y  p o l i c y  
d i r e c t i o n  g i v e n  b y  t h e  c o m m i s s i o n e r s  o r  t h e  g o v e r n o r . "  I d . 5

A s  d e s c r i b e d  ab o v e ,  t h e  e l e v a t i o n  of c o n s i s t e n c y  
d e t e r m i n a t i o n s  d e p e n d s  u p o n  t h e  " a p p e a l , "  i n f o r m a l  t h o u g h  it m a y  
be, of i s s u e s  u p  t h r o u g h  a c h a i n  of c o m m a n d  t o  t h e  c o m m i s s i o n e r s ,  
a n d  e v e n  t h e  g o v e r n o r . 10 In d e t e r m i n i n g  w h e t h e r  a d e l e g a t i o n  of 
a u t h o r i t y  is a l l o w e d ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  s a i d  t h a t

t h e  g e n e r a l  r u l e  g o v e r n i n g  s u b d e l e g a t i o n s  is 
w h e t h e r  i t  is r e a s o n a b l e  t o  b e l i e v e  t h a t  t h e  
l e g i s l a t u r e  i n t e n d e d  a p a r t i c u l a r  f u n c t i o n  t o  b e  
p e r f o r m e d  b y  d e s i g n a t e d  p e r s o n s  b e c a u s e  o f  t h e i r  
s p e c i a l  q u a l i f i c a t i o n s .  If .the .l e g i s l a t u r e  
i n t e n d e d  a f u n c t i o n  t o  b e  p e r f o r m e d  o n l y  b y  l i m i t e d  
p e r s o n s ,  a s u b d e l e g a t i o n  is i n v a l i d .

K a i s e r  v. S u n d b e r a . 7 3 4  P . 2 d  64, 6 9 - 7 0  ( A l a s k a  1987) ( c i t i n g  1
N o r m a n  J. S i n g e r ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 4. 1 4  a t  1 5 5 -  
56 (4th ed. 1985)) ( o t h e r  c i t a t i o n s  o m i t t e d ) ;  s e e  1 9 9 2  Inf. Op. 
A t t ' y  Gen. a t  4 (May 29; 6 6 3 - 9 2 - 0 4 9 4 ) .

A l t h o u g h  6 A A C  5 0 . 0 7 0  is a r e g u l a t i o n  r a t h e r  t h a n  a 
s t a t u t e ,  t h e  r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  a r e  t h e  same, a n d  t h e  
q u e s t i o n  b e c o m e s  w h a t  t h e  i n t e n t  of t h e  C P C  w a s  w h e n  it  a d o p t e d  t h e  
c o n s i s t e n c y  d e t e r m i n a t i o n  r e g u l a t i o n s .  I n  t h e  h i s t o r i c a l  
b a c k g r o u n d  s e c t i o n  o f  t h i s  o p i n i o n  w e  noted- t h a t  a c o n s i s t e n c y  
d e t e r m i n a t i o n  is a " f i n a l  s t a t e  a g e n c y  a c t i o n  a n d  is . . «.
r e v i e w a b l e  b y  a p p e a l . "  19 8 8  Inf. Op. A t t ' y  Gen. a t  2 (Jul. 1; 3 6 6 -  
1 3 6 - 8 5 ) . 11 B e c a u s e  o f  t h e  w a y  t h e  c o n s i s t e n c y  d e t e r m i n a t i o n  
p r o c e s s  I s  s t r u c t u r e d ,  w i t h  t h e  f i n a l  l e v e l  b e i n g  t h e  c o m m i s s i o n e r s  
(or, a s  n o t e d ,  t h e  g o v e r n o r )  , w i t h  t h e  r e s u l t  t h e n  a p p e a l a b l e  to  
court, c l e a r l y  t h e  i n t e n t  b e h i n d  t h a t  s t r u c t u r e  w a s  t o  h a v e  t h e  
c o m m i s s i o n e r s ,  n o t  d e l e g e e s ,  s i t  o n  t h e  c o m m i s s i o n e r - l e v e l  
e l e v a t i o n .  W h i l e  e l e v a t i o n s  are, in p r a c t i c e ,  p r o c e s s e d  o n  a 
f a i r l y  i n f o r m a l  b a s i s ,  t h e  f i n a l  l e v e l s  d o  t a k e  o n  an  a d j u d i c a t i v e  
f u n c t i o n .  T h e  d e c i s i o n s  a r e  e s s e n t i a l l y  a p p e a l e d  to  t h e  h i g h e s t

9 A s  d e f i n e d  in A S  4 4 . 1 9 . 1 5 2 ( 3 ) ,  " r e n d e r "  m e a n s  t o  c o o r d i n a t e  
a n d  issue.

10 W e  a r e  a w a r e  of  o n l y  o n e  c o n s i s t e n c y  d e t e r m i n a t i o n  t h a t  h a s  
g o n e  to t h e  g o v e r n o r  f o r  a d e c i s i o n .

11 We  a l s o  d i s c u s s e d  t h e  a n o m a l y  c r e a t e d  b y  the f a c t  t h a t  
A S  4 6.4 0 . 1 0 0  w a s  n o t  a m e n d e d  w h e n  6 A A C  50 w a s  a d o p t e d ,  t h u s  
l e a d i n g  t o  t w o  a p p e a l  r o u t e s .


