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2 C E N T  BUDGET - PREVENTION R E S P O N S E  P R O G R A M S AN D CO N TA M IN A TED  S I T E S  PROGRAM

DEC/OMB FY 95 
Budaet Request

Contaminated Siles 2.747.30
DEC - Spill Prevention and Response. Director 980.70
Government Preparedness 4.067.40
Industry Preparedness 2.351.90
Underground Storage Tanks 108.30
Fund Administration and Support 746.50
Director's Office 123.00
Laboratory Operation & Maintenance 186.50
DCRA- SERC 13.50
DMVA/DES - SERC 11.00
DMVA/DES - Response Preparedness & Planning 210.00
DOA - PWS Communication System Maintenance 40.00
DOA - Two-way Radio Equipment Maintenance 20.00
DOT/PF - SERC 6.50
DF&G - SERC 6.50
DF&G - Industry Contingency Plan Review 45.40
DF&G - Slate & Regional Master Plan 140.20
DH&SS - Response Training 12.00
Labor - SERC 50.00
LAW - Regional & Central Office 9.50
LAW - Assistance lo Exxon Valdez Private Plaintiffs 151.60
LAW - SERC Guidance 330.00
LAW - RP Identification, Enforcement & Cost Recovery 25.00
DNR- SERC 655.20
DNR - Industry Contingency Plan Reviews 9.50
DNR - State & Regional Master Plan 92.50
DPS - Enviromental Crimes 124.60
DPS - SERC 50.00
U of A Research 200.00

TOTAL EXPENDITURES 13,514.60
Revenues on 2 Cent per Barrel (per ADEC Estimate) 10,400.00
Interest on Spill Reserve (50m, 5%) 2,500.00
Exxon Valdez Reimbursements to Mitigation Account ($>.’’ 
million through the year 2001 - Annual amounts may vary) 3,500.00

MINIMUM TOTAL REVENUES AVAILABLE 16,400.00
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2.5 C E N T  B U D G E T  - P R EV EN TIO N  R E S P O N S E  P R O G R A M S  AN D CO N TA M IN A TED  S I T E S  P R O G R A M

DEC/OMB FY 95 
Budaet Request

Contaminated Sites 2,747.30
DEC • Spill Prevention and Response, Director 980.70
Government Preparedness 4,067.40
Industry Preparedness 2,351.90
Underground Storage Tanks 108.30
Fund Administration and Support 746.50
Director's Office 123.00
Laboratory Operation & Maintenance 186.50
DCRA- SERC 13.50
DMVA/DES - SERC 11.00
DMVA/DES - Response Preparedness & Planning 210.00
DOA - PWS Communication System Maintenance 40.00
DOA - Two-way Radio Equipment Maintenance 20.00
DOT/PF - SERC 6.50
DF&G - SERC 6.50
DF&G - Industry Contingency Plan Review 45.40
DF&G - State & Regional Master Plan 140.20
DH&SS - Response Training 12.00
Labor - SERC 50.00
LAW - Regional & Central Office 9.50
LAW - Assistance to Exxon Valdez Private Plaintiffs 151.60
LAW-SERC Guidance 330.00
LAW - RP Identification, Enforcement & Cost Recovery 25.00
DNR - SERC 655.20
DNR - Industry Contingency Plan Reviews 9.50
DNR - State & Regional Master Plan 92.50
DPS - Enviromental Crimes 124.60
DPS - SERC 50.00
U of A Research 200.00

TOTAL EXPENDITURES 13,514.60
Reve ues on 2.5 Cent per Barrel (per ADEC Estimate) 13,000.00
Interest on Spill Reserve (50m, 5%) 2,500.00
Exxon Valdez Reimbursements to Mitigation Account (528 
million through the year 2001 - Annual amounts m :y vary) 3,500.00

MINIMUM TOTAL REVENUES AVAILABLE 19,000.00
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E X E C U T I V E  S U M M A R Y

The Nickel-Per-Barrel Conservation
Surcharge:

A Review of Legislative History and Intent

On March 19,1993, House Bill (HB) 238 was introduced in the Alaska House 
of Representatives by the House Special Committee on Oil and Gas. The bill 
was referred to the House Resources and State Affairs Committees. The 
legislation as introduced would drastically a lter the purposes and uses of the 
Oil and Hazardous Substances Release Response Fund (OHSRRF). Similar 
legislation, Senate Bill 215, was introduced May 8,1993 by Senator Miller, 
chair, Senate Resources Committee, and referred to the Senate Resources and 
Finance Committees.

A num ber of issues continued to surface a t the hearings on HB 238 and SB 
215. These include whether:

• the $0.05 per-barrel severance tax conservation surcharge on crude oil 
production was intended to be used only for c a t a s t r o p h i c  c r u d e  o i l  spill 
response;

• the 1989 surcharge legislation, SB 260, changed th^ original purposes of 
the OHSRRF, which included cleanup of contam inated sites and response 
to hazardous substance and refined petroleum  product releases;

• the OHSRRF accounting mechanism for calculating the fund cap functions 
as intended;

• the surcharge legislation intended the OHSRRF to be used for operating 
expenses of the Alaska Departm ent of Environmental Conservation (DEC), 
spill prevention programs and OHSRRF adm inistration; and

• A laska’s response fund surcharge ra te  is excessive compared to that of 
other states.

It is clear from the legislative history of Senate Bill 260, which 
created the $0.05 per-barrel surcharge, that the intent of the legis - 
lation was to use the $0.05 per-barrel surcharge to fund prevention 
and response programs for all types of oil and hazardous substances
All versions of the legislation, including the final version, include the words 
“oil and hazardous substances” throughout. The reference to “oil and 
hazardous substances” is also contained throughout the related  bills in the 
“spill bill” package funded with the nickel-per-barrel surcharge.
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In addition. Senate and House committees did not limit use of the 
response fund based on the size of the spill nor did the final version 
of the bill. No amendments were considered in either body to limit use of the 
Fund based on spill size. It was also clear tha t the legislation was 
intended to be used to fund DEC annual operating costs of spill 
prevention programs for oil and hazardous substances.
It appears that despite recognition that the mechanism for calculating 
the response fund cap was complicated, there was no discussion 
regarding how the calculation would work under different 
appropriation scenarios . All examples of the surcharge on/off switch 
assumed that the only source of funds into the OHSRRF would be appro­
priations of surcharge proceeds. However, it was recognized that in the initial 
years there would be insufficient revenue generated from the surcharge to pay 
for the other spill prevention and response legislation passed accompanied by 
fiscal notes showing the OHSRRF as the funding source. There was no 
discussion regarding the im pact on fund cap calculations of general fund 
appropriations into the OHSRRF to fund these programs or “loans” made to 
the OHSRRF to pay for E x x o n  V a l d e z  clean-up efforts.

Since 1989, the legislature has passed a number of pieces of 
legislation that have expanded the use of the response fund . These 
include development, review and revision of sta te  and regional spill response 
m aster contingency plans; verification of financial responsibility; review of 
vessel and facility discharge prevention and contingency plans; conducting 
training, response exercises, inspections and tests to verify response capability 
stated in contingency plans; development and operation of response corps and 
depots; grants to communities impacted by spills; operation of the Spill 
Response Office and the Citizens’ Oversight Council on Oil and other 
Hazardous Substances; and construction of m arine response vessels.

A 50-state survey of other states' response funds found that agencies in 
nearly all the states charge some sort of fee on facility and/or vessel owners 
and operators to fund oversight activities. The m ajority of states (28 states) in 
the United S tates charge a per-gallon or per-barrel fee on oil itself (either on 
crude oil, m otor fuels, or on other types of petroleum ) to be used in the event 
of a leak or spill.

Of the nine sta tes tha t are m ajor producers, refiners or transporters of 
petroleum  products, the response fund charges range from one and one half 
cents per barrel in New Jersey to 25 cents per barrel in California (or 29 cents 
in California if the two separate fees collected on each barrel of oil are 
combined). The mean ra te  is 5.8 cents p e r  baiTel. If California’s combined 
fee (29 cents) and Florida and New Jersey’s maximum fees are used to 
calculate the average, the average increases to 7.6 cents per barrel.
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The charges provide revenues for spill prevention programs, spill 
response and the administrative costs of operating these programs. 
None of these states limit use of response funds based on the size of a 
spill. None of the states limited response action or use of response 
funds by crude or non-crude product forms.
Given North Slope producers' profits, the $0.05 per barrel severance tax 
conservation surcharge is equivalent to approximately one percent or 
less of North Slope oil producer average per-barrel profits from 1987 
through 1993 . Even with oil prices a t historic lows, the surcharge accounts 
for only three percent of per-barrel profits in December 1993.
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I N T R O D U C T I O N

On March 19.1993, House Bill (HB) 238 was introduced in the Alaska House 
of Representatives by the House Special Committee on Oil and Gas. The bill 
was referred to the House Resources and State Affairs Committees. The 
legislation as introduced would drastically alter the purposes and uses of the 
Oil and Hazardous Substances Release Response Fund (OHSRRF).

Considerable opposition to the bill was expressed by the Alaska Departments 
of Law and Environmental Conservation at the b ill’s first hearing on March 
24 before the House Resources Committee. W ith the exception of brief 
remarks from a representative of British Petroleum, no public testimony was 
heard. As a result agency concerns, Representative Green, chair, House 
Special Committee on Oil and Gas, proposed a new committee substitute for 
HB 238 (the “D” draft) on April 13,1993.

A House Resources Committee hearing on this proposed committee substitute 
was held in the on April 17. Again, the Alaska D epartm ents of Law and 
Environmental Conservation (DEC) voiced concerns regarding the proposed 
draft which was also strongly opposed by fishing organizations, environmental 
groups and other m em bers of the public. As a result of continued opposition to 
the bill, another proposed committee substitute (the “M” draft) was released 
on April 20. No additional House Resource Committee hearings occurred 
during the legislative session. During the interim , the House Resource 
Committee held a hearing on HB 238, “M” draft on November 12. To date, the 
House Resources Committee has not adopted any of the proposed committee 
substitutes as the com m ittee’s working draft.

The “M” draft of HB 238 forms the basis for Senate Bill 215, introduced May 
8,1993 by Senator Miller, chair, Senate Resources Committee, and referred to 
the Senate Resources and Finance Committees. The Senate Resources 
Committee held a hearing on SB 215 on November 19,1993. At this 
hearing, Senator Miller announced that the Senate Resources 
Committee would meet and pass SB 215 before the end of January 
1994. The Senate Resources Committee is currently holding 
subcommittee work sessions on SB 215. Background on this legislation is 
contained in Appendix A.

A number of issues continued to surface at the hearings on HB 238 and SB 
215. These include whether:

• the $0.05 per-barrel severance tax conservation surcharge on crude oil 
production was intended to be used only for c a t a s t r o p h i c  c r u d e  o i l  spill 
response;

• the 1989 surcharge legislation, SB 260, changed the original purposes of 
the OHSRRF, which included cleanup of contam inated sites and response 
to hazardous substance and refined petroleum  product releases;
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• the OHSRRF accounting mechanism  for calculating the fund cap functions 
as intended;

• the surcharge legislation intended the OHSRRF to be used for operating 
expenses of the Alaska D epartm ent of Environmental Conservation (DEC), 
spill prevention programs and OHSRRF administration; and

• A laska’s response fund surcharge ra te  is excessive compared to that of 
other states.

This report provides information to address these issues. The first section 
provides an overview of the developm ent of oil spill response funds in Alaska, 
including the OHSRRF. The second section examines in more detail the 
legislative history and in ten t of Senate Bill 260 which created the severance 
tax conse i, ation surcharge. * The third section examines legislation that 
im pacts the purposes, uses, and annual appropriation from the OHSRRF. The 
fourth section presents information on response funds in other states. The 
final section reviews the $0.05 per-barrel surcharge in the context of North 
Slope oil producers’ per barrel profitability.

BACKGROUND ON THE OIL AND HAZARDOUS SUBSTANCE 
RELEASE RESPONSE FUND
In 1976, the A laska Legislature passed its first major legislation addressing 
the potential risk of oil spills posed from oil and gas exploration, development 
and production in Cook Inlet and Prudhoe Bay. This legislation, Senate Bill 
406, “An Act relating to oil term inal facilities and the marine transportation of 
crude oil, refined petroleum  products or their by-products” (Chapter 266, SLA 
1976), required oil spill contingency plans and proof of financial responsibility 
for clean up efforts, as well as provisions for charges to be paid by term inal 
users and oil tanker operators based on the degree of spill risk posed by their 
equipm ent and operations. Funds collected from the program were deposited 
into the Coastal Protection Fund, which served as a reserve to m eet cleanup 
costs in the event of a m ajor spill. Also deposited into the fund were penalties 
collected from spillers.2
In 1977, the Oil Spill M itigation Account (Chapter 129, SLA 1977) was 
established within the general fund. Civil penalties for discharges of oil 
received by the sta te  were to be deposited into the account. The legislation 
provided tha t the Legislature may annually appropriate funds received during

1 Inform ation on the  legislative h istory  is based on a thorough review of the House and 
S enate  Journals, com m ittee  m inu tes of all hearings, and com m ittee bill packets on SB 260 
and o th er bills in the “spill bill package.”
2 A laska D epartm ent of Environm ental Conservation, m em orandum  from K eith K elton to 
Bill Ross, “Spill Expense R eserve Account H istory and S ta tus Report," February 19,1985.
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the prior calendar year for the purpose of restoring and enhancing 
environments affected by oil pollution.3

In 1978, the Coastal Protection Fund was found to be in violation of the 
constitutional prohibition against the dedication of funds. As a result, in 1979 
Governor Hammond introduced House Bill 205, “An Act relating to the 
prevention and control of oil pollution.” The program was to be funded by 
levying an assessm ent on oil terminal facilities. However, provisions for the 
assessment on term inal facilities was deleted prior to passage of House Bill 
205 in 1980 (Chapter 116, SLA 1980). As a result of dedication of funds 
prohibitions, the non-lapsing fund was to be capitalized by annual 
appropriations and cost recoveiy from responsible parties.^

In 1986, House Bill 470 and Senate Bill 375, both entitled “An Act relating to 
the release of oil and hazardous substances” were introduced. That same 
year, the Alaska Legislature enacted House Bill 470 (Chapter 59, SLA 1986) 
which added two new chapters within Alaska Statutes (AS) 46. Alaska 
Statutes 46.08 established the Oil and Hazardous Substance Release 
Response Fund, and AS 46.09 established a Hazardous Substance Release 
control chapter. The legislation also repealed the pre-existing “oil spill 
mitigation account” and created the “oil and hazardous substance mitigation 
account.”

Purposes of the Oil and Hazardous Substance Release Response Fund
The original purposes of the Oil and Hazardous Substance Release Response
Fund (OHSRRF), commonly referred to as the “470 Fund,” as stated in AS
46.08.040 were:

1) to contain, cleanup and take other necessary actions, such as monitoring, 
assessing, investigating and evaluating the release or threatened release of 
oil or a hazardous substance that poses an imminent and substantial 
threat to the public health or the envuonment;

2) to provide m atching funds for participation in federal oil discharge cleanup 
activities under CERCLA for hazardous waste site investigation, 
evaluation, and clean up; and

3) to recover the cost to the state or to a municipality of a containment and 
cleanup resulting from the release or threatened release of oil or a 
hazardous substance.

^ “Oil Pollution Control Program s in Alaska: Legislative and Fiscal History,” House Bill 470, 
House Finance C om m ittee Bill File, March 10,1986.
4 Ibid.
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The legislation directed the Alaska D epartm ent of Environmental Conser­
vation (DEC) to manage the Fund, and required DEC to m aintain accounting 
records to document income and expenditures from the Fund and provide an 
annual report to the legislature.

Financing of the Oil and Hazardous Substance Release Fund
House Bill (HB) 470 identified several sources of potential revenue for the 
OHSRRF including:

• federal and state revenues;

• moneys recovered by the state from responsible parties to cover the s ta te ’s 
cost in the cleanup of oil and hazardous substance releases; and

• fines, penalties, and damage awards.

Under the terms of HB 470, money recovered by the sta te  from responsible 
parties or as a result of fines, penalties or damage awards were to be 
deposited into the state general fund and credited to the newly created “Oil 
and Hazardous Substance Release Mitigation Account.” Once in the 
Mitigation Account, these funds could be appropriated to the OHSRRF.

Under the term s of the original law and consistent with the Alaska constitu ­
tional prohibition against dedicated funds, it was left to the legislature to 
determ ine appropriate funding levels on an annual basis. Appropriations 
could be m ade from the general fund, the Oil and Hazardous Substance 
Release Mitigation Account or other so*irces, as needed, to the OHSRRF. 
However, HB 470 included a statem ent of legislative in tent in AS 46.08.030, 
which states, “It is the intent of the legislature and declared to be public policy 
of the S tate that funds for the abatem ent of a release of oil or a hazardous 
substance will always be available.”

IMPOSITION OF THE SEVERANCE TAX CONSERVATION 
SURCHARGE
On April 4, 1989, following the March 24 E x x o n  V a l d e z  oil spill in Prince 
William Sound, Senate Bill (SB) 260, “An Act levying a severance tax on oil” 
was introduced. The sponsors of the legislation were Senators K ertulla ana 
Szymanski. In the Senate, the bill was referred to the Senate Special 
Committee on Oil and Gas and the Resources and Finance Committees. In 
the House of Representatives the bill was referred to the Resources and 
Finance Committees. Senate Bill 260 was one of numerous pieces of oil spill 
related legislation introduced after the E x x o n  V a l d e z  spill.
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As introduced, the stated purpose of the Act was “to provide a means by which 
to pay the expenses incurred in the protection of state land and w ater against 
the release of oil and hazardous substances that cause environmental damage 
and danger.” The fee was $0.05 per barrel on all crude oil produced in the 
state. The fee was to be deposited in to the general fund and then 
appropriated on an annual basis by the legislature to the OHSRRF. There 
was no cap on the collection of the fee.

From the date of SB 260’s first committee hearing lo its transm ittal to the 
governor was less than one month; this bill moved quickly through the 
legislature. However, it should be noted that many of the issues currently 
before the Eighteenth Legislature in House Bill 238 and Senate Bill 215 were 
deliberated by the legislature in 1989. Committee and floor actions on Senate 
Bill 260 are discussed in the next section of this report.

Committee Action on Senate Bill 260
The Senate Special Committee on Oil and Gas , chaired by Senator Drue 
Pearce, m et April 11, 12 and 13,1989 on SB 260. A t these hearings, SB 260 
was discussed in the context of SB 271, SB 261, HB 6 8 , SB 264 and SB 266 
which pertained to civil penalties for oil spills, state and regional oil and 
hazardous substances contingency plans, liability for oil and hazardous 
substances spills, oil and hazardous substances spill response corps and 
depots, and an oil spill emergency containment fund, respectively. These bills 
are commonly referred to as the “spill bill pacKage.”^

The Senate Oil and Gas Committee made three major changes to SB 260.
First, it adopted the funding mechanism contained in Senator Halford’s SB 
266. Second, a $100 million maximum fund balance was added. Third, 
Senator Halford’s SB 266 “blackmail clause” that sought to insure appropri­
ations from future legislatures was also added. The blackmail clause would 
suspend the $0.05 per-barrel fee if the legislature failed to appropriate 
proceeds of the fee to the OHSRRF, or if the governor vetoed the appropriation 
and the veto was not overridden by the legislature. With the exception of the 
amount of the cap, these changes rem ained part of SB 260 when it was passed 
by the Legislature.

Senate Bill 266, sponsored by Senator Rick Halford, was another oil spill 
related bill before the Legislature in 1989. It imposed a $0.02 per barrel levy 
on crude oil production to be paid to the general fund then appropriated to the 
oil spill emergency containm ent fund. The surcharge would be suspended 
when the fund balance reached $20 million. The fund was to be used for oil 
spill emergency containm ent of catastrophic oil spills and to support an oil 
spill containm ent strike team . This bill had provisions similar to SB 260, the

^S enate  Special C om m ittee  on Oil and Gas m inutes, April 11,1989, pp. 1-6; April 12,1989, 
pp. 1-8; April 13,1989, pp. 1-15.
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surcharge bill, and SB 264, the response corps and response depots bill.
Senate Bill 266 was passed by the Senate Special Com mittee on Oil and Gas 
and the Senate Resources Committee, then withdrawn by the sponsor. When 
passed, however, SB 260 contained many of the provisions oi :ginally 
contained within SB 266. However, provisions of Senator Halford's SB 
266 which limited response to catastrophic spills and could have been 
interpreted to limit response to crude spills (language in the oill was 
unclear) were not part of SB 260.
Another of the spill bills considered by the legislature was SB 261, relating to 
sta te  and regional contingency planning. Initially, SB 261 was to have its  own 
separate tax levy to fund state and regional m aster contingency plan review. 
The Senate Special Committee on Oil and Gas also adopted the funding 
mechanism from SB 266 (Senator Halford’s bill) for the funding of the 
development and review of state and regional m aster contingency plans. This 
was later removed and the nickel per barrel conservation surcharge, 470 
Fund, became the source of funding for sta te  and regional contingency 
planning.

The Senate Resources Committee, chaired by Senator Bettye Fahrenkam p, 
heard SB 260 on April 19 and 21,1989. Compared to the Senate Oil and Gas 
and Finance Ci mm ittees, there w? i  relatively little discussion on the bill at 
the Senate Resources Committee meetings. Some discussion of increasing the 
levy to $1 per barrel and increasing the cap to $200  million did occur. 
Conceptual changes were suggested for the bill but it was passed out of 
committee before a new committee substitute could be drafted. It was ;dso 
noted by the committee chair that the set of bills—SB 260, 261, 264, 266, 271 
and HB 68  would need to be changed and b e tte r coordinated by future 
committees. The fund maximum was set a t $100 million by the Senate Oil 
and Gas Committee. The Senate Resource Committee contem plated 
increasing the cap to $200 million but informally adopted a $25 million cap 
which was contained in the proposed draft resources com m ittee substitu te 
recommended to the Senate Finance Committee. 6

The Senate Finance Committee heard SB 260 on April 22 (?) and 28.^ At 
the April 22 (or 26) meeting, Senator Fahrenkamp, chair, Senate Resources 
Committee, came before the Finance Committee and directed her rem arks to 
SB 260, SB 261, SB 264 and SB 266. She explained tha t the Senate Resources 
Committee had a proposed draft committee substitute for SB 260 that the 
Resources Committee had not adopted because of insufficient tim e to draft the 
changes. Senator Uehling, co-chair of the Senate Finance Com m ittee assigned

^S enate  Resources C om m ittee bill packets and m inutes, April 19,1989, pp. 1-6; April 21. 
1989, pp. 1-9.
? There is some confusion because the Senate Finance C •inmittee m inutes indicate th a t the 
m eeting  occurred on April 22,1989 but the proposed CS is dated April 26 It is likely th a t 
the com m ittee m eeting was actually on April 26.
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SB 260 to a Finance subcommittee chaired by Senator Pearce and consisting 
of Senators Duncan and Uehling.®

At the April 28 Finance Committee hearing, SB 260 was heard with SB 261, 
SB 264, and SB 271. There was a more in-depth overview and lengthy 
discussion of the bill. The proposed Resources Committee Substitute was 
adopted as a working document. Principal points of discussion were as 
follows:

• The purpose section (“....to provide a m eans by which to pay the expenses 
incurred in the protection of sta te  land and w ater against the release of oil 
and hazardous substances that cause environm ental damage and danger.”) 
was expanded to a findings and purpose section that was sim ilar to the 
findings and purpose sections contained in the other oil spill bills. It added 
the finding that “the March 24,1989 oil spill d isaster in Prince W illiam 
Sound dem onstrates the need for the s ta te  to have an independent spill 
containment and clean up capability in the event of future discharges of oil 
or hazardous substances.” The purpose was expanded to “provide 
assurance to the people of the sta te  that their health, safety, and well 
being will be protected from the adverse consequences of oil and hazardous 
substances releases of a magnitude that presents a grave and substantial 
threat to the economy and environment of the sta te .”

• Th : fee would not be charged to fuel barges on rivers because they 
transport refined products ra ther than crude oil.

• Senator Pearce explained that Sections 42.59.050 and 42.59.60, the 
“blackmail clause sections,” were included to ensure that the legislature 
appropriate money into the response fund on a long-term b a s is - th a t in the 
past the legislature has not demonstrated “a great deal of staying 
power” when it comes to setting up a new fund and ensuring annual 
appropriations as evidenced by the current balance of the oil and 
hazardous substance release response fund.

• Jack  Chenoweth, legislative council, gave a lengthy explanation of how the 
“on/ofF provisions of the bill would work. This was explained in the 
context of the fiscal notes for SB 261 and SB 264 which would use 
approximately $4.5 million annually during the initial years.

• Senator Uehling noted that 13 different pieces of legislation were pending, 
and that if they all passed, more than $4.5 million would be needed from 
the fund.

• Senator Pearce noted that the effect of additional expenditures would be 
that the tax would remain on for a longer period of tim e. If the cap were

^Senate Finance C om m ittee bill packet and m inutes, April 22,1989, pp. 1 and 17-26; April 
28,1989, pp. 1-2, 6-21, and 31-32.
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raised from $25 million to $70 million, as discussed, it would have the 
same effect.

• Mr. Chenoweth explained that the legislature establishes uses of the 
response fund through legislation and statu tes.

• It was noted that royalty oil was exem pted from the fee. That this was 
appropriate because sovereign entities do not normally tax themselves.

• Senator Pearce noted that the Alaska D epartm ent of Revenue was 
concerned that fee charges not be deducted from transportation costs, 
thereby reducing severance tax income. There was considerable discussion 
of a fee versus a severance tax surcharge, whether Cook Inlet production 
would be included, and whether purchasers of royalty oil would pay the fee. 
The D epartm ent of Revenue preference was that the fee be an add-on to 
the severance tax and be levied a t the wellhead and placed under Chapter 
55 ra ther than under a new C hapter 59. These changes would solve many 
of the potential problems with the fee. These changes were adopted by the 
Finance Committee.

• Jim  Baldwin, A laska D epartm ent of Law, noted that the provision for
turning on and off the surcharge was “a very interesting technique to
avoid the dedicated fund prohibition.” He suggested adding a severability 
clause in case the mechanism was determ ined to be invalid. It was noted 
that if the on/off mechanism was found to be invalid and severed, it would 
have the effect of keeping the tax on indefinitely. Therefore, industry was 
unlikely to challenge the provision. Nonetheless, a severability clause was 
amended to the bill.

• Senator Zharoff voiced that the $25 million cap was inadequate. He 
suggested that the cap be $50 million. Following a review of Department 
of Revenue projection of revenues, the $50 million cap was adopted without 
objection.

• Senator Zharoff noted that the com m ittee had not addressed the issue of 
in terest on the fund balance—w hether it would accrue to the general fund 
or to the response fund. Senator Pearce voiced her understanding that 
rolling interest back into the fund runs the risk of “stopping imposition of 
the fee.” She suggested that if the in tent is to continue the fee, the interest 
should accrue to the general fund. Senator K erttula advised that the 
legislature could be provided information on interest accrued and then 
make the decision whether to appropriate the interest as well as the 
surcharge collections.

Senate Bill 260 was passed out of the Senate Finance Committee on April 28,
1989. An indeterm inate fiscal note dated April 28,1989 by the Departm ent of
Revenue was attached to the bill. The final finance committee substitute
changed the title, the findings and purpose section, defined the levy more
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raised from $25 million to $70 million, as discussed, it would have the 
same effect.

Mr. Chenoweth explained that the legislature establishes uses of the 
response fund through legislation and statutes.

It was noted that royalty oil was exempted from the fee. That this was 
appropriate because sovereign entities do not normally tax themselves.

Senator Pearce noted that the Alaska Departm ent of Revenue was 
concerned that fee charges not be deducted from transportation costs, 
thereby reducing severance tax income. There was considerable discussion 
of a fee versus a severance tax surcharge, whether Cook Inlet production 
would be included, and whether purchasers of royalty oil would pay the fee. 
The D epartm ent of Revenue preference was that the fee be an add-on to 
the severance tax and be levied a t the wellhead and placed under Chapter 
55 ra ther than m der a new C hapter 59. These changes would solve many 
of the potential problems with the fee. These changes were adopted by the 
Finance Committee.

Jim  Baldwin, Alaska D epartm ent of Law, noted that the provision for
turning on and off the surcharge was “a very interesting technique to
avoid the dedicated fund prohibition.” He suggested adding a severability 
clause in case the mechanism was determ ined to be invalid. It was noted 
that if the on/off mechanism was found to be invalid and severed, it would 
have the effect of keeping the tax on indefinitely. Therefore, industry was 
unlikely to challenge the provision. Nonetheless, a severability clause was 
amended to the bill.

Senator Zharoff voiced that the $25 million cap was inadequate. He 
suggested that the cap be $50 million. Following a review of Department 
of Revenue projection of revenues, the $50 million cap was adopted without 
objection.

Senator Zharoff noted that the com m ittee had not addressed the issue of 
interest on the fund balance—whether it would accrue to the general fund 
or to the response fund. Senator Pearce voiced her understanding that 
rolling in terest back into the fund runs the risk of “stopping imposition of 
the fee.” She suggested that if the intent is to continue the fee, the interest 
should accrue to the general fund. Senator K erttula advised that the 
legislature could be provided information on interest accrued and then 
m ake the decision whether to appropriate the interest as well as the 
surcharge collections.

Senate Bill 260 was passed out of the Senate Finance Committee on April 28, 
1989. An indeterm inate fiscal note dated April 28,1989 by the Departm ent of 
Revenue was attached to the bill. The final finance committee substitute 
changed the title, the findings and purpose section, defined the levy more

•<8-



T h e  N ic k e l - P e r - B n r r e l  C o n s e r v a t io n  S u rc h a i 'g c :  A  R e v ie w  o f  L e g is la t iv e  H is to r y  a n d  In te n t

raised from $25 million to $70 million, as discussed, it would have the 
same effect.

• Mr. Chenoweth explained that the legislature establishes uses of the 
response fund through legislation and sta tu te:-..

• It was noted that royalty oil was exempted from the fee. That this was 
appropriate because sovereign entities do not normally tax themselves.

• Senator Pearce noted that the Alaska D epartm ent of Revenue was 
concerned that fee charges not be deducted from transportation costs, 
thereby reducing severance tax income. There was considerable discussion 
of a fee versus a severance tax surcharge, whether Cook Inlet production 
would be included, and whether purchasers of royalty oil would pay the fee. 
The D epartm ent of Revenue preference w s that the fee be an add-on to 
the severance tax and be levied a t the w ell ead and placed under Chapter 
55 ra ther than under a  new C hapter 59. These changes would solve many 
of the potential problems with the fee. These changes were adopted by the 
Finance Committee.

• Jim  Baldwin, Alaska D epartm ent of Law, ncted that the provision for
turning on and off the surcharge was “a very interesting technique to
avoid the dedicated fund prohibition.” He suggested adding a severability 
clause in case the mechanism was determ ined to be invalid. It was noted 
that if the on/off m echanism  was found to be invalid and severed, it would 
have the effect of keeping the tax on indefinitely. Therefore, industry was 
unlikely to challenge the provision. Nonetheless, a severability clause was 
amended to the bill.

• Senator Zharoff voiced that the $25 million cap was inadequate. He 
suggested that the cap be $50 million. Following a review of Departm ent 
of Revenue projection of revenues, the $50 million cap was adopted without 
objection.

• Senator Zharoff noted that the com m ittee had not addressed the issue of 
in terest on the fund balance—whether it would accrue to the general fund 
or to the response fund. Senator Pearce voiced her understanding that 
rolling interest back into the fund runs the risk of “stopping imposition of 
the fee.” She suggested that if the in tent is to continue the fee, the interest 
should accrue to the general fund. Senator K erttula advised m at the 
legislature could be provided information on interest accrued and then 
m ake the decision whether to appropriate the interest as well as the 
surcharge collections.

Senate Bill 260 was passed out of the Senate Finance Committee on April 28,
1989. An indeterm inate fiscal note dated April 28,1989 by the Departm ent of
Revenue was attached to the bill. The final finance committee substitute
changed the title, the findings and purpose section, defined the levy more



T h e  N ic k e l - P e r - B a r r c l  C o n s e r v a t io n  S u r c h a r g e :  A  R e v ie w  o f  L e g is la t iv e  H is to r y  a n d  I n te n t

specifically as a surcharge, established the fund cap a t $50 million, clarified 
that the surcharge does not diminish the liability of a responsible party, and 
added a severability section.

The only public testimony presented to the Senate Finance Committee
was by the Alaska Environmental Lobby which voiced support for the bill but 
preferred the original bill. In addition, they preferred a larger fee as well as a 
higher cap.

Senate Bill 260 was passed by the Senate on April 29,1989. Three 
am endm ents were offered and two were passed on the floor. The first 
amendment was offered by Senator Adams to increase the surcharge to $0.50 
per barrel. This failed on a vote of 2 yeas and 18 nays. Amendment number 
two, removing the severability clause, was offered by Senators Pearce, Halford 
and Faiks.9 It passed on a vote of 12 yeas and 8 nays. Amendment number 
three, inserting the surcharge amount of $0.05 per barrel in the bill title  was 
offered by Senator Pearce. This am endm ent passed by a vote of 13 yeas and 7 
nays. The effect of the title change am endm ent was to make it more difficult 
for the House to change the per barrel am ount of the surcharge because it 
would require a three-quarters vote to change a senate bill title in the 
house.

Senator Halford gave a notice of reconsideration. At reconsideration. Senator 
Adams asked to return to second reading for the purpose of a specific 
amendment. Senator Adams offered am endm ent number four, which would 
delete the $0.05 per barrel reference from the title, establish an interim 
surcharge of $0.50, and m ake the law effective immediately. Amendment 
num ber four failed 8 yeas to 12 nays.

The House Resource Committee heard SB 260 on May 4,1989. There was 
little dis ussion on the bill and no changes. The one topic of discussion was 
the complicated mechanism for the surcharge to be imposed or suspended 
depending on the fund balance. There was a memorandum from the Legis­
lative Affairs Agency, Division of Legal Services in the committee packet 
explaining how the mechanism worked. An indeterm inate fiscal note dated 
April 28,1989 by the D epartm ent of Revenue was attached to the bill. The 
Alaska Environmental Lobuy testified in support of the bill; no other public 
testimony was presented.H

The House Finance Committee heard SB 260 on May 6. The bill was heard 
with SB 261, s ta te  and regional m aster plans, and SB 264, response corps and 
depots. There was relatively little  discussion regarding SB 260. Senate Bill

^ S e v e ra b il i ty  a llo w s  a  p o r tio n  o f  law  t h a t  is  found  to  b e  in v a lid  b y  th e  c o u r ts , to  b e  “s e v e re d ” 
fro m  th e  r e m a in d e r  o f  th e  law . S p e c if ic a l ly  re g a rd in g  S B  260 . th e  S e n a te  F in a n c e  C o m m itte e  
w as c o n c e rn e d  t h a t  th e  b la c k m a il  c la u s e  m ay  b e  fo u n d  in v a lid .
^ I n f o r m a t io n  o n  flo o r d e b a te  is f ro m  th e  S e n a te  J o u r n a l ,  1989, p p . 1526-1529, 1536-1538. 

H o u s e  R e s o u rc e s  C o m m it te e  b ill  p a c k e t  a n d  m in u te s .  M ay  4, 1989, p p . 1 ,6 -7 ,1 4 -1 5 .
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260 was identified as the funding source for the programs contained in otli .r  
pieces of legislation. There was discussion regarding whether the planning 
and response corps and depot programs should be funded with general funds 
or response funds (i.e. whether the funding should be contained with the rest 
of DEC’s amiual budget or be in the front section of the annual budget where 
funding for the 470 Fund is located). A motion to amend SB 261’s fiscal note 
to identify general funds as the funding source failed. 12

Senator Kertulla, prim e bill sponsor of SB 260, gave a brief overview of the 
legislation. Representative Koponen asked if the “blackmail clause” was 
constitutional; he was told that legal counsel had advised that the bill would 
be viable w ithout the severability clause that was removed on the Senate 
lloor. The bill was moved from comm ittee with a do pass recommendation. 
The same April 28 “indeterm inate” (uncertain) fiscal note from the 
D epartm ent of Revenue was attached. No public testimony occurred.

Senate Bill 260 was scheduled on the House Floor on May 8,1989. It passed 
with a vote of 26 yays and 10 nays and received a notice of reconsideration. 13 
On reconsideration, the bill passed 30 yeas and 10 nays. No am endm ents 
were offered on the House floor.

It is clear that the intent of the legislation was to use the $0.05 per - 
barrel surcharge to fund prevention and response programs for all 
types of oil and hazardous substances. All versions of SB 260, 
including the final version, include the words “oil and hazardous 
substances” throughout. The reference to “oil and hazardous 
substances” is also contained throughout the related bills in the spill 
package funded with the nickel-per-barrel surcharge
In addition, the legislation that passed the Senate and House did not 
limit use of thr ^sponse fund based on the size or type of the spill. It 
was also clear u.nt the legislation was intended to be used to fund 
DEC spill prevention programs for oil and hazardous programs 
because the 470 Fund is the funding source on the fiscal notes 
attached to the legislation that created these programs. This topic was 
also discussed at the Senate Special Committee on Oil and Gas,14 and in the 
context of the other spill bills in the other committees of referral.

It is also clear that despite recognition that the mechanism for 
calculating the fund cap was complicated, there was no discussion as 
to how the calculation would work if mitigation money or general 
funds were appropriated to the OHSRRF. All examples of the

l ^ H o u s e  F in a n c e  C o m m it t e e  p a c k e t  a n d  m in u te s .  M ay 6 ,1 9 8 9 , a .m ., p p . 1-12. 
^ I n f o r m a t i o n  o n  f lo o r d e b a te  is fro m  th e  H o u s e  J o u rn a l ,  1S89, p p . 1 6 2 9 ,1 7 2 2 ,1 7 3 7 -1 7 3 8 . 
1 7 7 4 ,1 7 7 6 -1 7 7 7 ,1 8 4 6 -1 8 4 8 .
14S en a te  S pec ia l C o m m ittee  on Oil and Gas. m inu tes. April 12,1989, p. 6.
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surcharge on/off switch assumed that the only source of funds 
appropriated to the OHSRRF would be proceeds of the surcharge
However, Senator Bettye Fahrenkamp recognized that in the first years there 
would be insufficient revenue generated from the surcharge to fund the other 
pieces of legislation passed with fiscal notes showing the OHSRRF as the 
source of funds. In addition, at the April 22,1989 Senate Finance Committee 
hearing, Senator Halford also raised concerns as to whether enough thought 
had gone into the funding mechanism--that he perceived there could be 
problems. He stated that if others wanted to adopt sections of his SB 266, 
that was fine but he was disassociating him self with SB 266 and the other 
bills. There was no discussion of the impact of general fund 
appropriations into the OHSRRF on fund cap calculations.

Public Testimony on Senate Bill 260
There was relatively little  public testimony on the bill. The only oil Industry 
testimony on SB 260 occurred on April 13,1989 in the Senate Special 
Com m ittee on Oil and Gas when persons representing Exxon, Alyeska and 
ARCO Alaska testified generally in opposition to the surcharge. It was 
recommended that causes of the E x x o n  V a l d e z  spill be studied before the 
Legislature enact any new legislation. In contrast, Jim  Palmer, representing 
British Petroleum testified that penalties for spillers could be increased to 
support a spill containment fund. Testimony from the public and 
environmental groups generally advocated increasing the per barrel surcharge 
and the cap on the fund; this was expressed at most of the hearings.

LEGISLATION EXPANDING USE OF THE RESPONSE FUND
In J986 the legislation which created the OHSRRF stated  that it was the 
intent of the legislature that “funds for the abatem ent of a release of oil or a 
hazardous substance will always be available.” Until FY 89, the Response 
Fund received money from the general fund and from responsible parties of 
spills. After the E x x o n  V a l d e z  accident in March 1989, special appropriations 
were m ade including money from program receipts (money loaned from the 
general fund). Since fiscal year (FY) 91, however, the primary funding source 
has been the $0.05 per barrel conservation surcharge (AS 43.55.200).
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Amendments to Uses of the Fund
The legislature m ade changes to the fund in 1989, 1990, and 1991. These
change.1 expanded use of the OHSRRF to include funding for:

• spill response during emergency disasters declared by the governor;

• operation of the spill response office;

• preparation of sta te  and regional discharge prevention and contingency 
plans;

• development and operation of response corps and depots managed by the 
state Division of Emergency Services, D epartm ent of M ilitaiy and Veteran 
Affairs;

• review of vessel and facility discharge prevention and contingency plans;

• grants issued by the Alaska D epartm ent of Community and Regional 
Affairs for spill impacted communities;

• state Emergency Response Commission and the Local Emergency Planning 
Committees;

• conducting training, response exercises, inspections and tests to verify 
response capability stated in contingency plans;

• verification of proof of financial responsibility;

• operation of the Citizens’ Oversight Council on Oil and Hazardous 
Substances; and

• refurbishment or construction of m arine response vessels by the state 
Department of Transportation and Public Facilities.

Table 1 shows the year, session law, bill num ber and primary impact of the
legislation passed.
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Table 1
Legislation Expanding the Uses of the Oil and Hazardous:
Substance Release Response Fund, 1989 through 1991.

Legislation Enacted 1989 Session
SLA 89 Chapter 29 SB 256
E x p a n d e d  M u n ic ip a l r e im b u r s e m e n ts  fo r R e sp o n se  F u n d

SLA 89 Chapter 112 SB 260
E s ta b l i s h e d  n ic k e l -p e r - b a r r e l  s u rc h a rg e  o n  o il in d u s try  p ro d u c tio n .

SLA 89 Chapter 90 SB 261
R e q u ire d  D E C  to  p r e p a r e  a n d  a n n u a lly  r e v is e  S t a t e  M a s te r  P la n  a n d  R e g io n a l P la n s .
A u th o r iz e d  D E C  to  u se  R e s p o n s e  F u n d  to  p a y  c o s t  o f  S a te  a n d  R eg io n a l P la n s .
E x p a n d e d  u s e  o f  th e  R e sp o n se  F u n d  to  in c lu d e  r e s to ra t io n  o f  th e  e n v iro n m e n t.

SLA 89 Chapter 90 SB 264
E s ta b l i s h e d  R e s p o n s e  O ffice  in  D E C  for c a ta s t r o p h ic  o r  d e c la r e d  e m e rg e n c y  sp ills .
E s ta b l i s h e d  e m e rg e n c y  re s p o n s e  e q u ip m e n t  d e p o ts  in  D E C 's  R e sp o n se  O ffice .
E s ta b l i s h e d  e m e rg e n c y  r e s p o n s e  v o lu n te e r  co rp s  in  D E C 's  R e sp o n se  O ffice .
E x p a n d e d  u s e  o f  th e  R e sp o n se  F u n d  to  p ay  for R e sp o n se  O ffice  a n d  D e p o t a n d  C o rp s .

Legislation Enacted 1990 Session 
SLA 90 Chapter 190 HB 566
A d d e d  in c id e n t  c o m m a n d  s y s te m  r e q u ir e m e n t  to  S ta t e  a n d  R eg io n a l P la n s .
R e q u ire d  D E C  to  u se  S ta t e  p la n  to  d e s ig n a te  d e p o t  and  re s p o n s e  office lo c a tio n s .
R e q u ire d  D E C  to  s u b m i t  th e  S ta te  M a s te r  a n d  R e g io n a l P la n s  a n d  re v is io n s  to  th e  S ta t e

E m e rg e n c y  R e sp o n se  C o m m is s io n  for re v ie w  a n d  a p p ro v a l .
T ra n s f e r r e d  r e s p o n s ib i l i ty  to  e s ta b l i s h  d e p o ts  a n d  co rp s  to  th e  D e p t , o f  M ilita ry  &  V e te r a n  A ffa irs ,

D iv is io n  o f  E m e rg e n c y  S e rv ic e s  (D E S ).
E s ta b l i s h e d  S a te  E m e rg e n c y  R e sp o n se  C o m m iss io n  (SE R C ).
E s ta b l i s h e d  L o c a l E m e rg e n c y  P la n n in g  C o m m it te e s  (L E P C s).
E s ta b l i s h e d  H a z a rd o u s  S u b s ta n c e  S p ill  T e ch n o lo g y  R ev iew  C o u n c il (H S S T R C ).

SLA 90 Chapter 191 HB 567
R e q u ire d  in d u s t r y  c o n tin g e n c y  p la n s  to  in c lu d e  p r e v e n tio n  m e a s u re s .
A d d e d  c e r t i f i c a t io n  r e q u ir e m e n t  fo r a p p ro v e d  c o n tin g e n c y  p la n s .
C la r if ie a  p r o o f  o f  f in a n c ia l re s p o n s ib i l i ty  a n d  l im its  l ia b il i ty  for ta n k  v e s s e l  o r  o il b a rg e  o p e ra t io n s .  
E s ta b l i s h e d  D E C  p a r t ic ip a t io n  in  s t r u c tu r a l  in te g r i ty  o f  v e s s e ls , b a rg e s , p ip e l in e s  a n d  f a c i l i t ie s .
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Table 1 continued

E x p an d ed  u se  o f  R e s p o n s e  F u n d  Lo 
in c lu d e :

R ev iew  o f  o il d is c h a rg e  p r e v e n tio n  a n d  c o n tin g e n c y  p la n s
C o n d u c t tr a in in g , r e s p o n s e  e x e rc is e s , in s p e c t io n s ,  t e s t s  to  v e rify  a p p ro v e d
c o n tin g e n c y  p la n s .
V erify  f in a n c ia l r e s p o n s ib i l i ty .

SLA 90 Chapter 199 HB 578
E s ta b lis h e d  C itiz e n s ' o v e rs ig h t c o u n c il.
E x p a n d e d  u se  o f  R e sp o n se  F u n d  to  in c lu d e  C it iz e n s ' O v e rs ig h t C o u n c il c o s ts .

Legislation Enacted 1991 Session 
SLA 91 Chapter 48 SB 165
E x p a n d e d  u s e  o f  R e sp o n se  F u n d  to  in c lu d e  c o n s t r u c t io n  o f  m a r in e  r e s p o n s e  v e s s e ls .

SLA 91 Chapter 83 SB 25
E x p a n d e d  u s e s  o f  R e s p o n s e  F u n d s  to  m u n ic ip a l  g r a n ts .

SLA 91 Chapter 31 SB 194
R e q u ire d  th e  B o a rd  o f  M a rin e  P ilo ts  to  c o o p e ra te  w / D E C  in  th e  r e v ie w  a n d  a p p ro v a l o f  t r a in in g

p ro g ra m s  ft r p i lo ts  o f  t a n k e r  v e s s e ls .

SLA 91 Chapter 92 F,fl 196
R e q u ire d  th e  C itiz e n s ' O v e rs ig h t C o u n c il to  s u b m i t  a  r e p o r t  o n  r e s p o n s e  a c t io n  c o n tr a c to r  lia b ility . 

SLA 91 Chapter 90 SB 263
P ro v id e d  a  o n e -y e a r  d e la y  fo r c o m p lia n c e  o f  n o n -c ru d e  o il o p e ra t io n  w i th  f in a n c ia l re s p o n s ib i l i ty

re q u ir e m e n ts .
A u th o r iz e d  D E C  to  is su e  in te r im  a p p ro v a l fo r c o n tin g e n c y  p la n s .

S o u rc e : A la sk a  D e p a r tm e n t  o f  E n v iro n m e n ta l  C o n s e rv a t io n , u n p u b l is h e d  fu n d in g  h is to ry  in fo rm a tio n .

OTHER STATE:}’ RESPONSE FUNDS
In March 1993, the O i l  S p i l l  U . S .  L a w  R e p o r t  published an article containing 
information from a 50-state survey entitled  “State fees on oil for spill response 
and administrative costs.” In April 1993, the Alaska Legislative Research 
Agency released a research memorandum containing the O i l  S p i l l  U . S .  L a v r 

R e p o r t  article as well as results of interviews conducted with spill response 
fund adm inistrators in California, Florida, Louisiana,, New Jersey, Texas, and 
Washington. These reports are contained in Appendix B. This section 
summarizes the results of the survey and interviews and provides additional 
analysis.
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In summary, the 50-state survey found th a t agencies in nearly all the 
states charge some sort of fee on facility and/or vessel owners and 
operators to fund oversight activities. The majority of states (28 
states) in the U.S. charge a per-gallon or per-barrel fee on oil itself 
(either on crude oil, motor fuels, or on other types of petroleum) to be 
used in the event of a leak or spill.
As a general rule, the money from a sta te  tax on oil is added to a fund that 
may be used for anything from adm inistrative costs to the reim bursem ent of 
cleanup/remediation expenditures. 15 Some funds are treated  as insurance 
policies, while others are financed primarily through the collection of 
penalties. T ikewise, some fee/fund systems are designed so that the fund can 
reach a cap at which point the fee is shut off, while others are designed to 
generate the same amount of available money each year. 16

At the time of publication, the sta tes of Montana, N e^' Hampshire, Virginia 
and Idaho were either changing the mechanism for collecting the fee or 
increasing or expanding the applicability of the charge. In addition, Hawaii 
House Bill 1194 would establish a 6-cents-per-barrel tax on oil entering the 
sta te  to finance the Environmental Response Revolving Fund. Hawaii’s fund 
would be used for petroleum  release prevention, response, and cleanup 
programs, and would be capped a t $7 million.

Types of Response Funds
Of the 28 sta tes that assess a per-gallon or per-barrel fee, the types of fees 
generally fall into three categories. The first type is assessed by nine of the 
states (Alaska, California, Florida, Louisiana, New Jersey, New York, Oregon, 
Texas, and Washington) that are m ajor oil producers and/or processors. In 
addition, all of these sta tes are coastal states, m ost of which have extensive 
programs to protect their m arine environments and communities from 
potential oil spill impacts. These states assess a per-barrel charge on oil 
produced in, entering, or transported through the sta te . The volume of oil 
transported through these sta tes  or along their coastlines is significantly 
greater than other states which increases the risk of spills.

The second type of sta te  program is a broader-based assessm ent charged on a 
per-gallon basis for all petroleum  products entering or sold in the state. These 
funds appear to be used for a wider range of cleanup activities as opposed to 
the third type of program tha t is directed primarily toward leaking 
underground storage tanks. Twelve sta tes (Delaware, Kansas, Maine, 
Montana, Nebraska, Nevada, New Hampshire, South Dakota, Vermont, 
Wisconsin and Wyoming) have this second, broader type of program.

I^O il Spill U.S. Law Report. M a rc h  1993. p . 12. 
16Ib id .
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The third type of program is primarily a per-gallon assessment on all 
petroleum  products entering or sold in the state but the proceeds of the funds 
are directed prim arily toward underground storage tank release clean up. 
Seven (Arizona, Idaho, Maryland, Michigan, Missouri, Oklahoma, South 
Carolina, and Virginia) of the 28 states have this type of program.

Of the la tte r two types of programs, Wyoming is the only state that assesses 
the fee directly on retail fuel consumers. Most of the states charge the fee to 
the first im porter of fuels into the state or to fuel distributors. The la tte r two 
types of fees are primarily assessed on non-crude products because that is the 
predominate, if not only, form of petroleum products in the state.

N ine sta tes (Arizona, California, Florida, Kansas, Maine, Mainland, New 
Hampshire, W ashington, and Wyoming) have more than one account or fund. 
In five of the nine s ta tes  (California, Florida, Maine, Maryland, and New 
Hampshire), separate assessments are collected to provide revenue to the 
different accounts. In the rem aining states, the assessments are funneled into 
separate funds or accounts to be used for different purposes.

The next sections on other sta tes’ response funds focuses on the nine states 
with the first type of fund discussed above. Alaska’s OHSRR Fund is included 
in this first type.

Response Funds Tax Rates
Of the nine states th a t are m ajor producers, refiners or transporters of 
petroleum  products, the response fund charges range from one and one half 
cents per barrel in New Jersey to 25 cents per barrel in California (or 29 cents 
in California if the two separate fees collected on each barrel of oil are 
combined). The mean rate is 5.8 cents per barrel.
Florida and New Jersey  have variable ra te  assessments. In Florida, the two 
cent charge can be increased to ten cents in the event of a major spill. 
Similarly, in New Jersey the one and one half cent assessment can be 
increased to four cents. Calculation of the mean rate using the Florida and 
New Jersey maximum rates results in an average charge of 7.1 cents per 
barrel. Similarly, if California’s combined fee (29 cents) and Florida and New 
Jersey's maximum fee are used to calculate the average fee, the average 
increases to 7.6 cents per barrel. It should be noted that Oregon is not 
included in these calculations because it assesses a per-trip, as opposed to a 
per-barrel, fee.

Types of Products Assessed Response Fees
The states of Alaska, Louisiana and Texas per-barrel charges are only on 
crude oil; in each of these states, spill prevention and response programs

-16-
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include crude oil, other petroleum  products and hazardous substances. In 
California, Florida and W ashington, all petroleum products are assessed the 
per-barrel fee ana are included in response. The state of New Jersey’s per- 
barrel assessm ent includes charges on hazardous substances as well as crude 
and refined petroleum  products. Oregon’s assessment, as well as its spill 
prevention and response programs, is on both crude and non-crude products.

Uses of Response Funds
In all of the nine states, the charges provide revenues for spill preven­
tion programs, spill response and the administrative costs of 
operating these programs . In California and Washington, a separate 
assessm ent is charged for operating costs while a response fund with a 
maximum balance i°. collected under a separate assessment. None of these 
states limit use ol response funds based on the size of a spill. The only 
exception to this is Washington where spill responses costing Jess than 
$50,000 total are to be paid from agency operating budgets. Alaska’s fund has 
a sim ilar provision for DEC response costs below $25,000.

Of the nine sta tes with a prim ary revenue source being a per-barrel assess­
m ent on crude oil, the purposes of the funds include spill clean up, as well as 
operating prevention programs and adm inistering the fund. In none of the 
nine states is spill response limited to crude oil or to catastrophic 
spills.

CONSERVATION SURCHARGE IN THE CONTEXT OF NORTH 
SLOPE PROFITABILITY
In October 1993, Dr. Richard A. Fineberg presented a paper entitled "Alaska 
N orth Slope Oil Profits and Proposed Environmental Mitigation Measures" at 
the 15th Annual North American Conference of the International Association 
for Energy Economics (Appendix C). This paper was a continuation of Mr. 
Fineberg's research for the Alaska Senate Finance Committee completed in 
November 1992 and a study by Dr. Edward B. Deakin for the Alaska 
D epartm ent of Revenue com pleted in March 1989.

The focus of the October 1993 study is the balancing of environmental 
risks against the costs of prevention and mitigation measures
Specifically, Dr. Fineberg’s study compares the costs of 1) installation of a 
vapor emissions recovery system to capture potentially toxic emissions vented

^ R i c h a r d  F in e b e rg , “N o r th  S lo p e  P ro f i ts  a n d  P ro d u c tio n  P ro s p e c ts ,” r e p o r t  to  th e  A la s k a  
S e n a te  F in a n c e  C o m m it te e ,  N o v e m b e r  11, 1992 a n d  E d w ard  B . D e a k in , “O il In d u s try  
P ro f i ta b i l i ty  in  A la s k a  1969 th ro u g h  1987,” p re p a re d  fo r th e  A la s k a  D e p a r tm e n t  o f  R e v e n u e , 
M a rc h  15. 1989.
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during loading and off-loading tankers a t Valdez, and 2) specially designed 
tractor tugs to handle a disabled tanker. These costs are reviewed within the 
context of North Slope oil producer profits. The North Slope profit calcula­
tions presented in Dr. Fineberg’s study are used to review the relative im pact 
of the severance tax conservation surcharge on North Slope producers’ profits.

In summary, Dr. Fineberg estim ates that for the calendar years (CY) 1987 
through 1992, the average profit on North Slope production was approxi­
mately $5.05 per-barrel. Total North Slope producers' profits for the years 
1986 through 1992 are estim ated to be $25.9 billion, or $3.7 billion per year 
an  1993 dollars). In CY 1991, the industry average profits are estim ate  to be 
$4.77 per-barrel (Table 3). In CYs 1992 and 1993, profits are estim ated to be 
$4.80 and $4.11 per-barrel, respectively. Using December 1993 Alaska 
D epartm ent of the Revenue data and an average p ce per-barrel of $10.40, 
Dr. Fineberg’s recent estim ate of North Slope profi.j is $1.62 per-barrel.

For comparison, Dr. Deakin estim ated 1969 through 1987 average profits of 
$6.69 per barrel and 1977 through 1987 average profits of $5.81 per barrel. 
His 1986 “low-price estim ate” was an average profit of $2.40 per barrel.

Given North Slope producers’ profits, the $0.05 per-barrel severance 
tax conservation surcharge is equivalent to approximately one 
percent or less of North Slope oil producer average per-barrel profits 
from 1987 through 1993 (Table 3). Even with oil prices at historic 
lows, the surcharge accounts for only three percent of per-barrel 
profits in December 1993.

Table 2.
NIckel-per-Barrel Surcharge* in the Context of Estimated North Slope Profits

North Slope

Year

Estimated Production 
Average Price at d Pipeline Profits
/.-------1993$/barrel--------/

Conservation 
Surcharge 

% of Profits

CY 1987-92 $5.05 1.0%
CY 1992 $17.66 $4.80 1.0%
CY 1993 $15.40 $4.11 1.2%

Dec-93 $10.40 $1.62 3.1%

FY 2000 (low) $17.86 $4.94 1.0%
FY 2000 (mid) $20.20 $5.90 0.8%
FY 2000 $21.17 $6.39 0.8%
(high)

Source: Fineberg 1992,1993 and recent estimates by Fineberg
for December 1993 oil prices.
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C O N C L U S I O N

In conclusion, the OHSRRF was developed in 1986 to respond to releases and 
threatened releases of oil and hazardous substances, to fund clean up of sites 
contaminated by oil and hazardous substances, and to recover costs of 
response and clean up from responsible parties. After the E x x o n  V a l d e z  oil 
spill, the nickel-per-barrel conservation surcharge legislation was enacted to 
ensure adequate funding would be available in the OHSRRF for response to 
any future spills.

While the surcharge is a per-barrel tax on crude oil production in Alaska, it is 
clear from the legislative history that the surcharge levy is not intended to 
fund only crude oil response. Nor is response lim ited to large or “catastrophic” 
spills.

A number of pieces of legislation have been passed since 1989 that expand the 
Alaska Departm ent of Environmental Conservation spill prevention, clean up, 
and oversight programs. These pieces of legislation have expanded the 
purposes and use of the OHSRRF and increased expenditures from the fund.

A 50-state survey of other sta tes’ response funds found that agencies in nearly 
all the states charge some sort of fee on facility and/or vessel owners and 
operators to fund oversight activities. The majority of states (28 states) in the 
United States charge a per-gallon or per-barrel fee on cil itself (either on crude 
oil, motor fuels, or on other types of petroleum) to be used in the event of a 
leak or spill.

Of the nine states that are major producers, refiners or transporters of 
petroleum products, the response fund charges range from one and one half 
cents per barrel in New Jersey to 25 cents per barrel in California (or 29 cents 
in California if the two separate fees collected on each barrel of oil are 
combined). The mean rate is 5.8 cents per barrel. If California’s combined 
fee (29 cents) and Florida and New Jersey’s maximum fees are used to 
calculate the average, the average increases to 7.6 cents per barrel.

The charges provide revenues for spill prevention programs, spill response 
and the administrative costs of operating these programs. None of these 
states limit use of response funds based on the size of a spill. None of the 
states limited response action or use of response funds by crude or non-crude 
product forms. In th a context of other sta tes’ response funds and Alaska 
North Slope producers’ profits, Alaska conservation surcharge is not 
unreasonable.
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SENATE BILL NO. 215 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION 

BY SENATOR M IL L E R

In troduced : 5/8/93
Referred : RES , F IN

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to and redesignating the oil and hazardous substance release

2 response fund and to its use in the event of a disaster emergency; repealing the

3 authority in law by which marine highway vessels may be designed and

4 constructed to aid in oil and hazardous substance spill cleanup in state marine

5 water using money in the oil and hazardous substance release response fund;

6 amending requirements relating to the revision of state and regional m aster

7 prevention and contingency plans; altering requirements applicable to liens for

8 recovery of state expenditures related to oil or hazardous substances; amending

9 the authority to contract to provide personnel to respond to a release or

10 threatened release of oil or a hazardous substance and to contract to conduct

11 spill related research; reassigning responsibility for the oil and hazardous substance

12 response corps and for the emergency response depots to the Department of

SB0215a -1- SB 215
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Environmental Conservation, and for the operation of the state emergency response 

commission and its attendant responsibilities for the local emergency planning 

commissions to the Department o f Military and Veterans' Affairs; and modifying 

definitions o f terms relating to the preceding provisions; terminating the nickel-per- 

barrel oil conservation surcharge; levying and collecting two new oil surcharges; 

and providing for the suspension and reimposition of one of the new surcharges; 

and providing for an effective date."

BE !T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 26.23.020(g) is amended to read:

(g) In addition to any other powers conferred upon the governor by law, the 

governor may, under AS 26.23.010 - 26.23.220,

(1) suspend the provisions o f any regulatory statute prescribing 

procedures for the conduct of state business, or the orders or regulations o f any state 

agency, if compliance with the provisions of the statute, order, or regulation would 

prevent, or substantially impede or delay, action necessary to cope with the disaster 

emergency;

(2) use all available resources o f the state government and of each 

political subdivision of the state as reasonably necessary to cope with the disaster 

emergency;

(3) transfer personnel or alter the functions of state departments and 

agencies or units of them for the purpose o f performing or facilitating the performance 

of disaster emergency services;

(4) subject to any applicaole requirements for compensation under 

AS 26.23.160, commandeer or utilize any private property, except for all news media 

other than as specifically provided for in AS 26.23.010 - 26.23.220, if the governor 

considers this necessary to cope with the disaster emergency;

(5) direct and compel the relocation of all or part of the population 

from any stricken or threatened area in the state, if the governor considers relocation 

necessary for the preservation o f life or for other disaster mitigation purpose;

SB 215 -2- SB0215a
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(6) prescribe routes, modes o f transportation, and destinations in 

connection with necessary relocation;

(7) control ingress to and egress from a disaster area, the movement of 

persons within the area, and the occupancy of premises in it;

(8) suspend or limit the sale, dispensing, or transportation of alcoholic 

beverages, firearms, explosives, and combustibles;

(9) make provisions for the availability and use of temporary 

emergency housing;
(10) allocate or redistribute food, water, fuel, or clothing; and

(11) use money from the oil and hazardous substance release 

prevention and response fund, established by AS 46.08.010, to respond to a declared 

disaster emergency related to an oil or hazardous substance discharge.

* Sec. 2. AS 26.23.050(b) is amended to read:
(b) Whenever, and to the extent that, money is needed to cope with a disaster,

(1) in the event of an oil or hazardous substance release or 
discharge, the governor shall have first recourse to the appropriate account within 
the oil and hazardous substance release prevention and response fund, and 
thereafter the governor mav have second recourse to monev regularly 
appropriated to state and local agencies and third recourse to monev available in 
the disaster relief fund:

(2) if the disaster does not involve an oil or hazardous substance 
release or discharge.

(A) the governor shall have first recourse [SHALL BE] to 

money regularly appropriated to state and local agencies: and
(B) the governor shall have further [. THE SECOND] 

recourse [SHALL BE] to money available in the disaster relief fund [OR, FOR 

OIL OR HAZARDOUS SUBSTANCES DISCHARGES, THE OIL AND 

HAZARDOUS SUBSTANCE RELEASE RESPONSE FUND, AS THE 

GOVERNOR DETERMINES APPROPRIATE. IF MONEY AVAILABLE 

FROM THESE SOURCES IS INSUFFICIENT, AND IF THE GOVERNOR 

FINDS THAT OTHER SOURCES OF MONEY TO COPE WITH THE
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1 DISASTER ARE NOT AVAILABLE OR ARE INSUFFICIENT, THE

2 GOVERNOR MAY, NOTWITHSTANDING THE LIMITATIONS IMPOSED

3 BY AS 37.07.080(e),
4 (1) TRANSFER /N D  SPEND MONEY APPROPRIATED FOR

5 OTHER PURPOSES; OR

6 (2) BORROW MONEY FOR A TERM NOT TO EXCEED TWO

7 YEARS].

8 * Sec. 3. AS 26.23.050 is amended by adding a new subsection to read:
9 (d) If money available from a source identified in (b) of this section is

10 insufficient, and if the governor finds that other sources of money to cope with the

11 disaster are not available or are insufficient, the governor may, notwithstanding the

12 limitations imposed by AS 37.07.080(e),

13 (1) transfer and spend money appropriated fot other purposes; or

14 (2) borrow money for a term not to exceed two years.

15 * Sec. 4. AS 29.60.510(a) is amended to read:
16 (a) The commissioner may use money from the oil and hazardous substance

17 release prevention and response fund to make grants to a municipality or village that

18 is affected by the release or by the response to the release and that demonstrates that

19 the release or response to the release involves extraordinary expenditures that are

20 beyond the reasonable capability of the municipality or village to meet from the

21 current revenue sources o f the municipality or village if
22 (1) the governor determines that a release of oil or a hazardous

23 substance exceeds 2,500 barrels of oil, or exceeds an amount o f a hazardous substance

24 that, when released into the environment, presents a threat to the economy and public
25 welfare o f the municipalities and villages affected by it at least equivalent in effect to

26 the effect of a release o f oil in an amount defined by this paragraph;
27 (2) the release has been proclaimed a disaster emergency by the

28 governor under AS 26.23.020; and
29 (3) the governor finds that
30 (A) the release of the oil or hazardous substance into the
31 environment presents a real and substantial threat to the economy and public
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welfare o f  the m unicipalities and villages that are affected by the release and 

by the resultant activ ities to contain and clean up the release; and

(B ) it is in the best interest o f the state to pay the expenses 

incurred by m unicipalities and villages to m itigate the social and econom ic 

effects that arise out o f  the re lea f: o f the o il or the hazardous substance and 

the resultant cleanup activities.

* Sec. 5. AS 29.60.510(b) is amended to read:

(b ) For each disaster emergency declared by the governor under AS 26.23.020 

that involves a catastrophic oil release or threatened catastrophic oil release, and 

subject to agreement w ith  the com m issioner o f environmental conservation as to the 

amount o f  money in the fund that may be used by the department to make grants, the 

com m issioner may expend not more than $10,000,000 [O F  T H E  B A L A N C E  O F T H E  

F U N D  T H A T  IS A PP R O P R IA TED  T O  TH E  S P IL L  RESER VE O R ] o f  the 

unrestricted balance o f  the catastrophic oil release response account in the fund fo r 

grants authorized under this section. For each disaster emergency declared bv the 
governor under AS 26.23.020 that involves a release or threatened release of oil 
or a hazardous substance, except a catastrophic oil release, and subject to 
appropriation of monev in the fund that mav be used bv the departm ent to make 
grants, the commissioner mav expend not more than the amount appropriated 
from the oil and hazardous substances release contingency and abatem ent account 
in the fund for grants authorized under this section. I f  the com m issioner and the 

com m issioner o f  environm ental conservation do not agree on the amount o f  money in 

the catastrophic oil release response ;.:count in the fund that may be used by the 

department to make grants under AS 29.60.500 - 29.60.599 for a ca.astrophic oil 
release or threatened catastrophic oil release, the governor shall make the 

determ ination.

•  Sec. 6. AS 29.60.560(e) is amended to read:

(e) Expenditures made under this section may be made on ly  from  the amount 

transferred to the com m issioner under AS 29.60.510(c), unless

(1 ) the com m issioner and the com m issioner o f  environm ental 

conservation m utua lly  agree that payment may be made from  money in the o il and
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hazardous substance release prevention and response fund not transferred under 

AS 29.60.510(c); or

(2) the com m issioner pays them from  another source.

*  Sec. 7. AS 29.60.599(4) is amended to read:

(4) "fund" means the o il and hazardous substance release prevention 
and response fund established by AS 46.08.010;

*  Sec. 8. AS 37.14.410 is amended to read:

Sec. 37.14.410. R E IM B U R S E D  E X P E N D ITU R E S , (a) Am ounts received by 

the state as reimbursement fo r expenses related to the Exxon Valdez o il sp ill incurred 

by the state on or before December 31, 1992, shall be deposited in  the general fund 

and, except as required under (b ) o f  this section, may not be credited to the o il and 

hazardous substance release m itiga tion  account under A S  46.04.010 o r to an account 
established in AS 46.08.020 or 46.08.025,

(b) A  percentage o f  each payment deposited in the general fund under (a) o f  

this section shall be credited to the oil and hazardous substances release contingency 
and abatement account established in [O IL  A N D  H A Z A R D O U S  S U B S TA N C E  

R ELEASE M IT IG A T IO N  A C C O U N T  U N D E R  AS 46.04.010 O R ] A S  46.08.020. 

That percentage is determined by d iv id in g

(1) the amount o f  the expenses fo r w h ich  the state may be reimbursed 

under (a) o f this section that were paid from  the [O IL  A N D  H A Z A R D O U S  

S U BSTAN C E RELEASE RESPONSE] fund established under AS 46.08.010, by

(2) the total amount o f  expenses fo r w h ich  the state may be reimbursed 

under (a) o f  this section.

*  Sec. 9. AS 43.55 is amended by adding a new section to read:

Sec. 43.55.201. S U R C H A R G E  L E V IE D , (a) Every producer o f  o il shall pay 

a surcharge o f $.03 per barrel o f  o il produced from  each lease or property in the state, 

less any o il the ownership o r righ t to w h ich  is exempt from  taxation.

(b) The surcharge imposed by (a) o f  this section is in addition to

(1) and shall be paid in the same manner as the tax imposed by 

AS 43.55.011 - 43.55.150; and

(2 ) the surcharge imposed by AS 43.55.300 - 43.55.320.
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1 (c) A  producer o f  o il shall make reports o f  production in the same manner and

2 under the same penalties as required under AS 43.55.011 - 43.55.150.

3 * Sec. 10. AS 43.55 is amended by adding a new section to read:

4 Sec. 43.55.211. D IS PO S IT IO N  O F PROCEEDS OF S U R C H A R G E , (a) The

5 commissioner shall deposit the proceeds o f  the surcharge levied by AS  43.55.201 into

6 the general fund.

7 (b) The com m issioner o f  adm inistration shall separately account fo r all

8 proceeds o f the surcharge that are deposited in to the general fund.

9 *  Sec. 11. AS 43.55 is amended by addin,' a new section to read:

10 Sec. 43.55.221. USE OF R E V E N U E  D E R IV E D  FR O M  S U R C H A R G E . The

11 legislature may appropriate the annual estimated balance o f  the account established

12 under AS 43.55.211 to the catastrophic o il release response account in the o il and

13 hazardous substance release prevention and response fund established by AS 46.08.010.

14 *  Sec. 12. AS 43.55 is amended by adding a new section to read:

15 Sec. 43.55.231. SUSPENSIO N A N D  R E IM P O S IT IO N  O F T H E

16 SURCH AR G E, (a) Except when a d iffe ren t tim e fo r m aking a determ ination is

17 required under ( f)  o f  th is section, not later than 30 days after the end o f  each calendar

18 quarter, the com m issioner o f  adm inistration shall determine the cum ulative  total o f

19 money that has been

20 (1) deposited through that calendar quarter, o r was received through

21 that calendar quarter and is subject to deposit, in to the catastrophic o il release response

22 account o f the o il and hazardous substance release prevention and response fund

23 established by AS 46.08.010;

24 (2) deposited through the calendar quarter, o r was received through the

25 calendar quarter and is subject to deposit, in to  the catastrophic o il release response

26 m itiga tion  account under AS  46.08.025(b);

27 (3) expended through that calendar quarter from  the catastrophic o il

28 release response account o f  the o il and hazardous substance release prevention and

29 response fund.

30 (b ) W ith in  15 days after m aking the determ inations required by (a) o f  this

31 section, the com m issioner o f  adm inistration shall
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(1 ) add the amounts determ ined under (a)(1) and (2) o f this section;

(2 ) determine the d ifference between the amount determined under (1) 

o f  this subsection and the amount determ ined under (a)(3) o f this section; and

(3 ) report the amount determ ined under (2) o f  this subsection to the

commissioner.

(c) In m aking the determ ination required by (b) o f  this section, the 

com m issioner o f  adm inistration may not consider w ith in  the calculation money 

described in  (a) o f  this section that was received subject to a dedication imposed by 

the federal governm ent that restricts the use o f the money to a specific purpose.

(d) I f  the com m issioner o f  adm inistration reports that the difference determined 

under (b) o f  th is section equals o r exceeds $50,000,000, the commissioner o f revenue 

shall suspend im position  and co llection  o f  the surcharge levied and collected under 

A.S 43.55.201. Suspension o f  the im position  and co llection o f  the surcharge begins on 

the firs t day o f  the calendar quarter next fo llo w in g  the com m issioner’s receipt o f  the 

com m issioner o f  adm in is tra tion ’s report under (b ) o f  this section. Before the firs t day 

o f  a suspension authorized by this subsection, the commissioner shall make a 

reasonable e ffo rt to n o tify  a ll persons who are known to the department to be paying 

the surcharge under AS  43.55.201 that the surcharge w il l  be suspended.

(e) Except as provided in AS  43.55.241, i f  the commissioner o f adm inistration 

reports that the d ifference determ ined under (b ) o f  this section is less than 

$50,000,000, the com m issioner o f  revenue shall require im position and collection o f 

the surcharge authorized under AS  43.55.201. Reimposition o f  the surcharge begins 

on the firs t day o f  the calendar quarter next fo llo w in g  the com m issioner’s receipt o f 

the com m issioner o f  adm in is tra tion ’ s report under (b) o f  this section. Before the firs t 

day o f  re im position o f  the surcharge authorized by this subsection, the commissioner 

shall make a reasonable e ffo rt to n o tify  all persons who are known to the department 

to be required to pay the surcharge under AS 43.55.201 that the surcharge w il l be 

reimposed.

( f)  N otw ithstanding the requirement o f  (a) o f  this section that the cumulative 

determ ination o f  receipts and expenditures be made quarterly, when the amount 

determined under (b ) o f this section is $45,000,000 or more, the commissioner o f
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adm inistration shall make the determ inations required by this section not later than 30 

days before each calendar quarter and every 30 days thereafter.

*  Sec. 13. AS 43.55 is amended by adding a new section to read:

Sec. 43.55.241. S U R C H AR G E  N O T  IM PO SED . The surcharge authorized by 

AS  43.55.201 is not levied during any fiscal year fo r which the estimated revenue from  

the surcharge would be su ffic ien t to restore the balance o f  the o il and hazardous 

substance release prevention and response fund on the firs t day o f  the fiscal yeai ic  

at least $50,000,000, and

(1) the legislature does not, during the regular leg is la tive session 

preceding the firs t day o f  the fiscal year, appropriate money from  the general fund to 

the catastrophic o il release response account in the o il and hazardous substance release 

prevention and response fund su ffic ien t to restore the balance o f  that account on the 

firs t day o f the fiscal year to at least $50,000,000; or

(2) the legislature, during the regular legislative session preceding the 

firs t day o f  the fiscal year, appropriates money from  the general fund to the 

catastrophic o il release response account in the o il and hazardous substance release 

prevention and response fund su ffic ien t to restore the balance o f that account on the 

firs t day o f the fiscal year to at least $50,000,000 and, because o f  gubernatorial veto 

or reduction in the amount o f  the appropriation, restoration o f  the balance o the fund 

to at least $50,000,000 does not become law.

*  Sec. 14. AS 43.55 is amended by adding new sections to read:

A R T IC L E  2A. A D D IT IO N A L  C O N S E R V A T IO N  S U R C H AR G E  O N  O IL .

Sec. 43.55.300. S U R C H AR G E  L E V IE D , (a) Every producer o f  o il shall pay 

a surcharge o f  $.02 per barrel o f o il produced from  each lease o r property in  the state, 

less any o il the ownership o r righ t to w h ich  is exempt from  taxation.

(b) The surcharge imposed by (a) o f  this section is in addition to

(1) and shall be paid in the same manner as the tax imposed by 

AS 43.55.011 - 43.55.150; and

(2) the surcharge imposed by AS 43.55.201 - 43.55.241.

(c) A  producer o f  o il shall make reports o f  production in the same manner and 

under the same penalties as required under AS 43.55.011 - 43.55.150.
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Sec. 43.55.310. D IS P O S IT IO N  O F  PROCEEDS O F SURCH AR G E, (a) The 

com m issioner shall deposit the proceeds o f  the surcharge levied by AS 43.55.300 into 

the general fund.

(b ) The com m issioner o f  adm inistration shall separately account fo r a ll 

proceeds o f  the surcharge levied by AS 43.55.300 that are deposited into the general 

fund.

Sec. 43.55.320. USE O F R E V E N U E  D E R IV E D  FROM  SURCH AR G E. The 

legislature may appropriate the annual estimated balance o f the account established 

under A S  43.55.310 to the o il and hazardous substances release contingency and 

abatement account in the o il and hazardous substance release prevention and response 

fund established by AS 46.08.010.

*  Sec. 15. AS  43.55.900(3) is amended to read:

(3 ) "catastrophic o il discharge" means
(A) an oil release or discharge in excess of 100.000 barrels:

or
(B) any o ther oil release or discharge that the governor 

determines presents a grave and substantial threat to the economy or 
environment and for which the governor has issued a proclamation 
declaring a condition of disaster emergency under AS 26.23.020(c) [H A S  

T H E  M E A N IN G  G IV E N  IN  AS  46.04.900];

*  Sec. 16. A S  43.55.900(15) is amended to read:

(15 ) "surcharge" means

(A) when used in AS  43.55.201 • 43.55.241. the surcharge 

levied by AS  43.55.201 [A S  43.55.200]i

(B) when used in AS 43.55.300 - 43.55.320. the surcharge 
levied bv AS 43.55.300:

*  Sec. 17. A S  46.04.030(e) is amended to read:

(e ) The department may attach reasonable terms and conditions to its approval 

o r m od ifica tion  o f  a contingency plan that the department determines are necessary to 

ensure that the applicant fo r a contingency plan has access to su ffic ien t resources to 

protect environm enta lly  sensitive areas* [A N D ] to take containment and cleanup and
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other necessary action to  [C O N T A IN , C LE A N  UP, A N D ] m itigate potential o il 

discharges from  the fa c ility  o r vessel as provided in (k ) o f this section, and to ensure 

that the applicant com plies w ith  the contingency plan. The contingency plan must 

provide fo r the use by the applicant o f  the best technology that was available at the 

tim e the contingency plan was subm itted or renewed. The department may require an 

applicant o r holder o f  an approved contingency plan to take steps necessary to 

demonstrate its a b ility  to carry out the contingency plan, including

(1 ) period ic tra in ing ;

(2 ) response team exercises; and

(3 ) ve rify in g  access to inventories o f  equipment, supplies, and

personnel identified  as available in the approved contingency plan.

*  Sec. 18. AS  46.04.030(e) as amended by sec. 11, ch. 83, S LA  1992, is amended to read:

(e) The department may attach reasonable terms and conditions to its approval 

or m od ifica tion  o f  a contingency plan that the department determines are necessary to 

ensure that the applicant fo r a contingency plan has access to su ffic ien t resources to 

protect environm entally sensitive areas, [A N D ] to take containment and cleanup and 
other necessary action to [C O N T A IN , C LE A N  UP, A N D ] m itigate potential o il 

discharges from  the fa c ility  o r vessel as provided in (k ) o f this section, and to ensure 

that the applicant com plies w ith  the contingency plan. I f  a contingency plan submitted 

to the department fo r approval relies on the services o f an o il sp ill p rim ary response 

action contractor, the department may not approve the contingency plan unless the 

prim ary response action contractor is registered and approved under AS  46.04.035. 

The contingency plan must provide fo r the use by the applicant o f the best technology 

that was availab le at the tim e the contingency plan was submitted o r renewed. The 

department may require an applicant or holder o f  an approved contingency plan to take 

steps necessary to demonstrate its a b ility  to carry out the contingency plan, including

(1 ) period ic tra in ing;

(2 ) response team exercises; and

(3 ) ve rify in g  access to inventories o f equipment, supplies, and

personnel iden tified  as availab le in the approved contingency plan.

* Sec. 19. AS  46.04.200(a) is amended to read:
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1 (a) The department shall

2 (11 prepare [AND ANNUALLY REVIEW AND REVISE] a statewide

3 master oil and hazardous substance discharge prevention and contingency plan;

4 (2) annually review the statewide m aster oil and hazardous
5 substance discharge prevention and contineencv plan: and
6 (3) revise the statewide m aster oil and hazardous substance
7 discharge prevention and contingency plan; the departm ent shall revise the
8 statewide master plan whenever, in the judgment of the commissioner, revision
9 is necessary.

10 * Sec. 20. AS 46.04.200(c) is amended to read:

11 (c) In preparing and annually reviewing the state master plan, the

12 commissioner shall

13 (1) consult with municipal and community officials, and with

14 . representatives of affected regional organizations; and
15 (2) [SUBMIT THE DRAFT PLAN TO THE PUBLIC FOR REVIEW
16 AND COMMENT;
17 (3) SUBMIT TO THE LEGISLATURE FOR REVIEW, NOT LATER
18 THAN THE 10TH DAY FOLLOWING THE CONVENING OF EACH REGULAR
19 SESSION, THE PLAN AND ANY ANNUAL REVISION OF THE PLAN;
20 (4)] require or schedule unannounced oil spill drills to test the

21 sufficiency of an oil discharge prevention and contingency plan approved under

22 AS 46.04.030 or of the cleanup plans of a party identified under (b)(2) of this section

23 [; AND
24 (5) SUBMIT THE PLAN AND ANY ANNUAL REVISION TO THE
25 ALASKA STATE EMERGENCY RESPONSE COMMISSION FOR ITS REVIEW
26 AND APPROVAL UNDER AS 46.13.045].
27 * Sec. 21. AS 46.04.200 is amended L' adding a new subsection to read:

28 (d) In preparing a revisiun of the states .'de master plan, the commissioner shall

29 submit

30 (1) the draft plan to the

31 (A) public for review and comment; and
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1 (B ) Alaska State Emergency Response Com m ission fo r its

2 review and approval under AS 46.13.045; and

3 (2) the proposed revision o f the plan to the legislature fo r review  not

4 later than the 10th day fo llow ing  the convening o f each regular session.

5 *  Sec. 22. AS 46.04.210(a) is amended to read:

6 (a) For any region o f the state, the boundaries o f  w h ich  are determined by the

7 commissioner by regulation, in which the department is required to rev iew  and approve

8 an o il discharge prevention and contingency plan subm itted by a person under

9 AS 46.04.030, the department shall

10 ID prepare [A N D  A N N U A L L Y  R E V IE W  A N D  R E V IS E ] a regional

11 master o il and hazardous substance discharge prevention and contingency p lan;

12 (2) annually review the regional master oil and hazardous substance
13 discharge prevention and contingency plan; and
14 (3) revise the regional master oil and hazardous substance
15 discharge prevention and contingency plan; the commissioner shall revise a
16 regional master plan whenever, in the judgment of the commissioner, revision is
17 necessary.
18 *  Sec. 23. AS 46.04.210(b) is amended to read:

19 (b) The provisions o f  AS  46.04.200(b) - (d) [A S  46.04.200(b) A N D  (c )] apply

20 to preparation and r tv ie w  o f a regional master plan u^der this section.

21 *  Sec. 24. AS 46.04.900(2) is amended to read:

22 (2) "catastrophic o il discharge" means

23 (A )  an o il release or discharge in excess o f  100,000 barrels; [,]

24 or

25 (B ) any other oil release or discharge that [W H IC H ] the

26 governor determines presents a grave and substantial threat to the economy or

27 environment and for which the governor has issued a proclamation
28 declaring a condition of disaster emergency under AS 26.23.020(c) [OF
29 T H E  S TA TE];

30 *  Sec. 25. AS 46.08.005 is amended to read:

31 Sec. 46.08.005. PURPOSE. The legislature finds and declares that the
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catastrophic release o f  o il o r hazardous substances in to the environm ent presents a 

real and substantial threat to  the pub lic  health and w elfare, to the environment, and to 

the economy o f  the state. The legislature therefore concludes that it is in the best 

interest o f  the state and its  citizens to provide a [R E A D IL Y  A V A IL A B L E ] fund 

containing two accounts. Within the fund,
(1) one account consists of monev readily available to the 

commissioner fo r the paym ent o f  the expenses incurred by the Department o f 

Environm ental Conservation during an emergency first response to a catastrophic 
release or threatened [A N D  T H E  D E P A R T M E N T  O F T R A N S P O R T A T IO N  A N D  

P U B L IC  F A C IL IT IE S  IN  T H E  P R O TE C TIO N  O F T H E  E N V IR O N M E N T  OF TH E  

S T A T E  FR O M  T H E ] release o f  o il and for related purposes intended to address 
catastrophic oil releases;

(2) the o ther account consists of monev that the state mav use 
during a response to a release or threatened release of oil or a hazardous 
substance, other than a catastrophic oil discharge, to pay the expenses of making 
preparations for the possibility of a release o r threatened release of oil or 
hazardous substances, to reduce the amount, degree, or intensity of a release or 
threatened release, and for other related purposes identified in law [OR 

H A Z A R D O U S  S U B S T A N C E S ].

*  Sec. 26. AS 46.08.010(a) is amended to read:

(a) There is established in the state general fund the o il and hazardous 

substance release prevention and response fund. The fund shall be administered by 

the com m issioner. The fund is composed of two accounts.
(1) the oil and hazardous substances release contingency and 

abatement account;
(2) the catastrophic oil release response account.

*  Sec. 27. AS 46.08.010(b) is amended to read:

(b ) M oney from  an appropria tion made to an account in the fund remaining 

in that account [T H E  F U N D ] at the end o f a fisca l year remains available fo r 

expenditure in successive fisca l years.

* Sec. 28. AS 46.08.010(c) is amended to read:
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1 (c) The fund shall be used fo r actual expenses incurred under AS 46.08.040.

2 Except as provided in AS 46.08.040(a)(2)(D)(ii) fo r  the equipment that is required
3 for and placed in the oil and hazardous substance response depots
4 [AS  46.08.040(d)(2)], the fund may not be used fo r capita l improvements.

5 *  Sec. 29. AS 46.08.020 is amended to read:

6 Sec. 46.08.020. F IN A N C IN G  OF THE O IL  A N D  H A Z A R D O U S

7 S U B S T A N C E S  R E L E A S E  C O N T IN G E N C Y  A N D  A B A T E M E N T  A C C O U N T

8 [F U N D ], (a) The legislature may appropriate from  the fo llo w in g  sources to the oil
9 and hazardous substances release contingency and abatement account in the fund:

10 ( I )  money received from  federal, state, o r other sources o r from a

11 private donor;

12 (2 ) money recovered or otherwise received from  parties responsible fo r

13 the containment and cleanup o f  o il o r a hazardous substance at a specific  site, to the
14 extent that the monev recovered or otherwise received had been paid out of the
15 oil and hazardous substances contingency and abatement account, but excluding

16 (A) monev recovered or otherwise received due to a
17 catastrophic oil discharge; and
18 (B ) monev [F U N D S ] from  perform ance bonds and other forms

19 o f  financia l responsib ility  held in escrow pending satisfactory performance o f

20 a p riva te ly financed response action; and
21 (3 ) fines, penalties, or damages recovered under AS  46.08.005 -

22 46.08.080 o r other law fo r costs incurred by the state as a result o f  the release or

23 threatened release o f  o il or a hazardous substance, but excluding fines, penaltier. or
24 damages recovered or otherwise received due to a catastrophic oil disci irge.
25 (b ) M oney received by the state under (a )(2) and (a )(3) o f  this section shall

26 be deposited in the general fund and credited to a special account called the "o il and

27 hazardous substances [S U B S T A N C E ] release contingency and abatement m itigation

28 account." The legislature may annuall) appropriate to the o il and hazardous
29 substances release contingency and abatement account in the fund from  the oil and
30 hazardous substances release contingency and abatement mitigation [THIS]
31 account a sum equal to the amount received under (a)(2) and (a)(3) o f  this section
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1 during  the calendar year preceding the legislative session in which the appropriations

2 are to be made.

3 * Sec. 30. AS 46.08 is amended by adding a new section to read:

4 Sec. 46.08.025. F IN A N C IN G  O F TH E  C A TA S T R O P H IC  O IL  R ELEASE

5 RESPONSE A C C O U N T , (a) The legislature may appropriate from  the fo llo w in g

6 sources to the catastrophic o il release response account in the fund:

7 (1 ) money received from  federal, state, or other sources o r from  a

8 private donor;

9 (2 ) money recovered or otherwise received from  parties responsible fo r

10 the containm ent and cleanup o f  a catastrophic o il discharge, but excluding money from

11 performance bonds and other form s o f  financia l responsibility held in escrow pending

12 satisfactory perform ance o f  a private ly financed response action;

13 (3 ) fines, penalties, or damages recovered under AS 46.08.005 -

14 46.08.080 o r other law  fo r costs incurred by the state as a result o f  a catastrophic o il

15 discharge.

16 (b) M oney received by the state under (a)(2) and (a)(3) o f  this section shall

17 be deposited in the general fund and credited to a special account called the

18 "catastrophic o il release response m itiga tion  account." The legislature may annually

19 appropriate to the catastrophic o il release response account in the fund from  the

20 catastrophic o il release response m itiga tion  account a sum equal to the amount received

21 under (a)(2) and (a )(3 ) o f  this section during the calendar year preceding the leg is la tive

22 session in w h ich  the appropriations are to be made.

23 *  Sec. 31. AS 46.08.040(a) is amended to read:

24 (a) In add ition  to money in the fund that is transferred to the com m issioner o f

25 com m unity and reg ional a ffa irs  to make grants under AS 29.60.510 and to pay fo r

26 impact assessments under AS  29.60.560, the commissioner o f  environm ental

27 conservation may use money

28 (1) from  the catastrophic oil release response account in the fund to

29 (A) [(1 )) investigate and evaluate a catastrophic oil [T H E ]

30 release o r threatened catastrophic oil release [OF OIL OR A HAZARDOUS
31 SUBSTANCE], and [CONTAIN, CLEAN UP, AND] take containment and
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cleanup and  other necessary action, such as m on ito ring  and assessing, to 

address a catastrophic oil release o r threatened catastrophic oil release [OF 

O IL  OR A  H A Z A R D O U S  S U B S T A N C E ] that poses an im m inent and 

substantial threat to the pub lic  health o r welfare, or to the environment;

(B ) [(2 ) P A Y  A L L  COSTS IN C U R R E D  TO

(A ) E S T A B L IS H  A N D  M A IN T A IN  T H E  O IL  A N D  

H A Z A R D O U S  S U B S T A N C E  RESPONSE O FFICE;

(B ) R E V IE W  O IL  D IS C H A R G E  P R E V E N TIO N  A N D  

C O N T IN G E N C Y  P LA N S  S U B M IT T E D  U N D E R  AS 46.04.030;

(C ) C O N D U C T  T R A IN IN G , RESPONSE EXERCISES, 

IN S PE C TIO N S , A N D  TESTS, IN  O R D ER  T O  V E R IF Y  E Q U IP M E N T  

IN V E N T O R IE S  A N D  A B IL IT Y  T O  P R E V E N T  A N D  RESPOND TO  O IL  

A N D  H A Z A R D O U S  S U B S T A N C E  R E LE A S E  EM ER G EN C IES , A N D  TO  

U N D E R T A K E  O TH E R  A C T IV IT IE S  IN T E N D E D  T O  V E R IF Y  OR 

E S T A B L IS H  T H E  PREPAREDNESS OF T H E  STATE, A  M U N IC IP A L IT Y , 

OR A  P A R T Y  R E Q U IR E D  B Y  AS 46.04.030 TO  H A V E  A N  APPR O VED  

C O N T IN G E N C Y  P LA N  TO  A C T  IN  A C C O R D A N C E  W IT H  T H A T  P LA N ; 

A N D

(D ) V E R IF Y  OR E S T A B L IS H  PROOF OF F IN A N C IA L  

R E S P O N S IB IL IT Y  R E Q U IR E D  B Y  A S  46.04.040;

(3 ) P A Y  T H E  EXPENSES IN C U R R E D  B Y  TH E  A L A S K A  D IV IS IO N  

OF E M E R G E N C Y  SER VIC ES FO R T H E  O IL  A N D  H A Z A R D O U S  S U BSTAN C E 

RESPONSE CORPS A N D  T H E  O IL  A N D  H A Z A R D O U S  S U B S TA N C E  RESPONSE 

DEPOTS W H E N  PRESEN TED  W IT H  A P P R O P R IA T E  D O C U M E N T A T IO N  B Y  

T H E  D IV IS IO N ;

(4 )] provide m atching funds in the event of a catastrophic oil release 
fo r partic ipation

( i)  in federal o il discharge cleanup ac tiv ities ; and 

fii) under 42 U.S.C. 9601 - 9657 (Comprehensive 

Environm enta l Response, Compensation, and L ia b ility  A c t o f  1980); 

and
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1 £C1 [(5 )] recover the costs to the state, a m un ic ipa lity , o r a

2 v illage  o f  a containment and cleanup resulting from the catastrophic oil release

3 o r the threatened catastrophic oil release [O F O IL  OR A  H A Z A R D O U S

4 SUBSTANCE];
5 (2) from the oil and hazardous substances release contingency and
6 abatem ent account in the fund to
7 (A) investigate and evaluate the release or threatened release
8 of oil or a hazardous substance, except a catastrophic oil release, and
9 contain, clean up. and take other necessary action, such as monitoring and

10 assessing, to address a release or threatened release of oil or a hazardous
11 substance, except a catastrophic oil release, that poses an imminent and
12 substantial threat to the public health or welfare;
13 (B) recover the costs to the state, a municipality, or a village
14 of a containment and cleanup resulting from the release or the threatened
15 release of oil or a hazardous substance, except a catastrophic oil release;
16 (C) pav all costs incurred to
17 (i) establish and maintain the oil and hazardous
18 substance response office;
19 (ii) review oil discharge prevention and contingency
20 plans submitted under AS 46.04.030;
21 (iii) conduct training, response exercises, inspections.
22 and tests, in order to verify equipment inventories and ability to
23 prevent and respond to oil and hazardous substance release
24 emergencies, and to undertake other activities intended to verify or
25 establish the preparedness of the state, a municipality, or a party
26 required bv AS 46.04.030 to have an approved contingency plan to
27 act in accordance with that plan; and
28 (iv) verify or establish proof of financial
29 responsibility required bv AS 46.04.040:
30 (D) pav the expenses incurred bv the departm ent for
31 (i) the oil and hazardous substance response corps:
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1 and
2 (ii) the oil and hazardous substance response depots:
3 (E) provide matching funds in the event of the release of oil
4 or a hazardous substance, except a catastrophic oil release, for
5 participation
6 (i) in federal oil discharge cleanup activities: and
7 (ii) under 42 U.S.C. 9601 - 9657 (Comprehensive
8 Environmental Response. Compensation, and Liability Act of 1980);
9 and

10 (F ) [(6 )] prepare, review, and revise

11 ( i)  [ (A ) ] the state’s master o il and hazardous substance

12 discharge prevention and contingency plan required by AS 46.04.200;

13 and

14 (ii) [(B )] a region..1 master o il and hazardous substance

15 discharge prevention and contingency plan required by A S  46.04.210

16 [; AND
Q  17 (7 ) RESTORE T H E  E N V IR O N M E N T  B Y  A D D R E S S IN G  TH E

18 EFFECTS O F A N  O IL  OR H A Z A R D O U S  SU BSTAN C E R ELEASE].

19 * Sec. 32. AS 46.08.040(b) is amended to read:

20 (b ) The [W H E N  T H E  G O VER N O R  D ECLARES A  D IS AS TE R  R E LA T E D

21 T O  A N  O IL  OR H A Z A R D O U S  S U BSTAN C E D IS C H A R G E  E M E R G E N C Y  U N D ER

22 AS  26.23.020(c), T H E ] governor may [, D U R IN G  TH E  E FFE C TIV E  PER IO D OF

23 THE DISASTER EMERGENCY,] use money from  the catastrophic oil release
24 r esponse account in the fund to respond to a [THE] disaster emergency based upon
25 a release or discharge of oil or a hazardous substance
26 (1) in circumstances when the actual or imminent occurrence of a
27 catastrophic oil discharge constitutes a condition of disaster emergency, as
28 authorized bv AS 46.04.080(a); or
29 (2) when the governor has declared a condition of disaster
30 emergency under AS 26.23.020(c).
31 • Sec. 33. AS 46.08.040(b) is amended to read:
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1 (b ) I h e  [W H E N  T H E  G O VE R N O R  D E C LA R E S  A  D IS A S T E R  R E L A T E D

2 TO  A N  O IL  OR H A Z A R D O U S  S U B S T A N C E  D IS C H A R G E  E M E R G E N C Y  U N D E R

3 AS 26.23.020(c), T H E ] governor may [, D U R IN G  T H E  E F F E C T IV E  P E R IO D  OF

4 T H E  D ISASTER  E M E R G E N C Y ,] use money from  the catastrophic oil release
5 account in the fund to respond to a [T H E ] disaster emergency based upon a release
6 or discharge of oil or a hazardous substance when the governor has declared a
7 condition of disaster emergency under AS 26.23.020(c).
8 * Sec. 34. AS 46.08.040(c) is amended to read:

9 (c) Notw ithstanding other provisions o f  this section, money from  the fund may

10 not be used fo r a purpose specified in (a)(1)(B) - ID ) or (a)(2) [(a )(2 ) - (7 ) A N D

11 (d )(2 )] o f  this section unless money is available from  an appropria tion  made

12 specifica lly fo r that purpose.

13 *  Sec. 35. AS 46.08.060(a) is amended to read:

14 (a) The commissioner shall subm it a report to the legislature not la ter than the

15 10th day fo llo w in g  the convening o f  each regular session o f  the legislature. The report

16 may include in form ation considered s ign ifican t by the com m issioner but m ust include:

17 (1) the amount o f money expended by the department under

18 AS  46.08.040(a) during the preceding fisca l year;

19 (2 ) the amount and source o f  money received and money recovered by

20 or on beha lf o f  the department during  the preceding fisca l year as specified in

21 AS 46.08.020 and 46.08.025:
22 (3) a summary o f  m un icipal partic ipation in the departm ent’ s responses

23 that were paid fo r  [F U N D E D ] by the fund;

24 (4 ) a detailed summary o f  department activ ities in responses paid for
25 [F U N D E D ] by the fund during  the preceding fisca l year, in c lu d ing  response

26 descriptions and statements ou tlin in g  the nature o f  the threat; [ IN  T H IS  P A R A G R A P H ,

27 ’ D E T A IL E D " IN C LU D E S  IN F O R M A T IO N  D E S C R IB IN G  E A C H  P E R S O N A L

28 SERVICES PO SITIO N A N D  T O T A L  C O M P E N S A T IO N  FOR T H A T  P O S IT IO N ,

29 E AC H  C O N T R A C T  IN  EXCESS O F $20,000, A N D  E A C H  P U R C H AS E  IN  EXCESS

30 OF $10,000;] and

31 (5 ) the projected cost to the department fo r the next fisca l year o f
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1 m onitoring, operating, and m ainta in ing sites where response has been completed or is

2 expected to be continued during the fisca l year.

3 * Sec. 36. AS 46.08.075(a) is amended to read:

4 (a) The state has a lien fo r expenditures by the state from  the o il and

5 hazardous substance release p re ven tio n  and response fund, o r from  any other state

6 fund, fo r the costs o f  response, containm ent, removal, o r remedial action resulting from

7 an o il o r hazardous substance release or sp ill, or, w ith  respect to response costs, for
8 the costs of response to a threatened [T H E  S U B S T A N T IA L  T H R E A T  OF A ] release

9 o f o il or a hazardous substance, against all property owned by a person who is

10 determined by the commissioner to be liab le  fo r the expenditures under this chapter,

11 AS 46.03, AS 46.04, 42 U.S.C. 9607, o r other state o r federal law. The lien includes

12 interest, at the m axim um  rate a llowable under AS 45.45.010(a), from  the date o f  the

13 expenditures. The state may file  an action in a court o f  competent ju risd ic tio n  in order

14 to foreclose on the lien.

15 *  Sec. 37. AS  46.08.075(e) is amended to read:

16 (e) A person w ith  an ownership interest in property against w h ich  a lien is

17 recorded may bring an action in a court o f  competent ju risd ic tio n  to require that the

18 lien be released. The lien may be released to the extent o f  that person’s ownership

19 interest i f  the court finds that the person is not liab le fo r the expenses incurred by the

20 state in connection w ith  the costs o f  response, containm ent, rem oval, o r remedial

21 action resulting from  the [O IL  OR H A Z A R D O U S  S U B S T A N C E ] release or spill, or

22 from the threatened [T H R E A T  O F] release, o f  o il or a hazardous substance.

23 •  Sec. 38. AS  46.08.110 is amended to read:

24 Sec. 46.08.110. RESPONSE CORPS, (a) The departm ent [D IV IS IO N  O F

25 EM ER G EN C Y SERVICES, D E P A R T M E N T  OF M IL IT A R Y  A N D  V E T E R A N S ’

26 A FFA IR S ,] shall establish an o il and hazardous substance response corps.

27 (b ) The corps consists o f  volunteers w ho register w ith  the department
28 [D IV IS IO N ] and agree to be trained by the d iv is ion  in  techniques fo r containment and

29 cleanup and to be available on short notice to assist in  containm ent and cleanup

30 consistent w ith  the responsibilities assigned to the corps under an applicable incident

31 command system.

•
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1 (c) Members o f  the corps are entitled to per diem and expenses as determined

2 bv the d e p a rtm e n t [D IV IS IO N ] fo r tra in ing  and fo r days spent in service to the state

3 in containm ent and cleanup actions.

4 *  Sec. 39. AS  46.08.120 is amended to read:

5 Sec. 46.08.120. RESPONSE DEPOTS The d ep a rtm e n t [D IV IS IO N ] shall

6 m aintain emergency response depots in areas o f the state determined in the plans

7 prepared under AS 46.04.200 - 46.04.210 to be potential sites o f  releases or threatened

8 releases o f  o il o r hazardous substances. The depots shall be equipped and staffed in

9 a manner that ensures prom pt response when containment and cleanup actions are

10 necessary.

11 *  Sec. 40. AS 46.08.150 is amended to read:

12 Sec. 46.08.150. C O N T R A C T S . The o ffice  [O R T H E  D IV IS IO N , AS

13 A P P L IC A B L E ,] may

14 £1) enter into agreements w ith  agencies o f the state and federal

15 governm ent, po litica l subdiv is ions, the U n ivers ity  o f Alaska, or private persons or

16 entities to

17 (A )  [(1 )] p rov ide  the personnel, equipment, or other services or

18 supplies necessary to establish and maintain regional o il and hazardous

19 suStances depots and as necessary fo r response readiness; and
20 [(2 )] tra in  members o f  response corps; and

21 (2) contract with persons to provide personnel, including members
22 of the emergency response corps, to assist them with a nongovernmental response
23 to a release or threatened release of oil o r a hazardous substance [(3 ) C O N D U C T

24 RESEARC H IN T O  O IL  A N D  H A Z A R D O U S  SUBSTANCES S P ILL  T E C H N O LO G Y ;

25 T H E  O FFIC E  S H A L L  IN C L U D E  IN  T H E  RESEARCH TOPICS FOR W H IC H  IT

26 C O N D U C T S  OR C O N T R A C T S  FOR R ESEARC H, T H E  RESEARCH TO PIC S

27 R E C O M M E N D E D  T O  IT  B Y  T H E  H A Z A R D O U S  S U B S TA N C E  S P IL L

28 T E C H N O L O G Y  R E V IE W  C O U N C IL  U N D E R  AS 46.13.120].

29 * Sec. 41. AS 46.08.900(5) is amended to read:

30 (5 ) " fu n d " means the o il and hazardous substance release prevention
31 and response fund;
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1 * Sec. 42. AS  46.08.900(9) is amended to read:

2 (9) "release"

3 means any sp illing , leaking, pumping, pouring, em itting,

4 em ptying, discharging, in jecting , escaping, leaching, dum ping, or disposing in to

5 the environm ent;

6 (B) [, E XC EP T T H A T  "R E LE A S E "] does not include

7 ( j)  a perm itted release; or

8 (ii) an act o f nature;

9 * Sec. 43. AS 46.08.900(11) is amended to read:

10 (11) "threatened release" means [A N  IM M IN E N T  D A N G E R ] that a

11 releuse is imminent; a release is imminent if
12 (A) it is impending, or on the point of happening; or
13 (B) though not impending, m the judgment of the
14 commissioner
15 (i) the incident or occurrence mav reasonably be
16 expected to culminate in an actual release: and
17 (ii) that actual release mav reasonably be expected to
18 cause personal iniurv. other injury to life, or loss of or damage to
19 property, including the environment [W IL L  OCCUR];
20 * Sec. 44. AS 46.08.900 is amended by adding a new paragraph to read:

21 (13) "catastrophic o il discharge" and "catastrophic o il release" have the

22 meaning g iven the term "catastrophic o il discharge" in AS 46.04.900.

23 * Sec. 45. AS 46.09.900(8) is amended to read:

24 (8 ) "threatened release" means [A N  IM M IN E N T  D A N G E R ] that a

25 release is imminent: a release is imminent if
26 (A) it is impending, or on the point of happening: or
27 (B) though not impending, in the judgment of the
28 commissioner
29 (i) the incident or occurrence mav reasonably be
30 expected to culminate in an actual release: and
31 (ii) that actual release mav reasonably be expected to
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2

1 cause personal injury, other injury to life, or loss of o r damage lo 
property, including the environment [WILL OCCUR].

* Sec. 46. AS 46.13.010(a) is amended to read:

5
4 (a) There is established in the Department o f  Military and Veterans’ Affairs 

[E N V IR O N M E N T A L  C O N S E R V A T IO N ] the A laska State Emergency Response

6 Com m ission.

7 • Sec. 47. AS 19.65.025; AS 26.23.195(b); AS 43.55.200,43.55.210,43.55.220,43.55.230,

8 43.55.240; AS 46.08.040(d), and 46.08.190(3) are repealed.
9 * Sec. 48. TREATMENT OF APPROPRIATION TO FORMER SPILL RESERVE FOR

10 PURPOSES OF AS 43.55.230. For the purpose of former AS 43.55.230(a)(2), repealed by

11 this Act, an appropriation to the former spill reserve referred to in AS 29.60.510(b), the

12 reference to which is repealed by sec. 5 of this Act, is not an expenditure.

13 * Sec. 49. APPLICABILITY. The definition of "catastrophic oil discharge" in

14 AS 46.08.900, added by sec. 44 of this Act, applies to discharges occurring after the effective

15 date o f this section.
16 * Sec. 50. TRANSITIONAL PROVISIONS APPLICABLE TO CONSERVATION

17 SURCHARGE ON OIL IMPOSED BY AS 43.55.200 AFTER JUNE 30, 1993, AND

18 BEFORE THE EFFECTIVE DATE OF THIS ACT. After June 30, 1993, and before the

19 effective date o f this section, every producer of oil who is required by AS 43.55.200 -

20 43.55.240, repealed by this Act, to pay the oil conservation surcharge of $.05 per barrel of oil

21 shall pay that levy. The provisions of AS 43.55.210 - 43.55.240, repealed by this Act, apply

22 lo the amounts received by the state under AS 43.55.200 - 43.55.240, but as to the amounts

23 received after June 30, 1993, and before the effective date o f this section, if so appropriated
24 by the legislature and notwithstanding any other provision of law relating to the deposit o f and

25 accounting for those receipts,
26 (1) on the effective date of this section, the commissioner of revenue shall

27 allocate
28 (A) 60 percent of the amount received to the catastrophic oil release

29 response account established by AS 46.08.010(a)(2), added by sec. 26 o f this Act; and

3C (B) 40 percent of the amount received to the oil and hazardous
31 substances release contingency and abatement account established by
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1 AS 46.08.010(a)(1), added by sec. 26 o f  this A c t; and

2 (2) the allocations made under (1) o f  th is section are credited to the respective

3 accounts fo r purposes o f  determination o f  the suspension and re im position o f  the surcharge

4 under AS  43.55.231 and 43.55.241, added by secs. 12 and 13 o f  th is Act.

5 *  Sec. 51. TE R M S  O F M EM B E R S  O F A L A S K A  S TA TE  E M E R G E N C Y  RESPONSE

6 C O M M IS S IO N  N O T  AFFEC TED . The transfer o f  the Alaska State Emergency Response

7 Com m ission from  the Department o f  Environm ental Conservation to the Departm ent o f

8 M ilita ry  and Veterans’ A ffa irs  made by sec. 46 o f this A c t does not ” ffec t the term o f  o ffice

9 o f  a person serving as a member o f the commission on the effective date o f  this section.

10 * Sec. 52. Section 33 o f  this A c t takes effect on ly i f  Senate B il l 90 am H becomes law.

11 ♦ Sec. 53. I f  sec. 33 o f  this A c t take.) effect, sec. 32 o f th is A c t does not take effect.

12 *  Sec. 54. Section 18 o f  this A c t takes e ffect January 1, 1994.
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"Citizens promoting environmentally safe operation of the Alyeska terminal and associated tankers,"

O v e r v i e w  o f  S e n a t e  B i l l  2 1 5  (5/8/93 )

In  its  basic m ission o f  restric ting  the use o f  the O il and Hazardous Substance Release 
Response Fund and replacing the Fund w ith  a new fund  composed o f  tw o  accounts, Senate 
B il l  (SB) 215 d iffe rs  s lig h tly  fro m  H B  238 ,4 /20 /93  " M ” d ra ft which d iffe rs  lit t le  from  the 
H B  238, 4/13/93 "D "  draft. S pecifica lly , the 2-cent, 3-cent sp lit is maintained. This 
overv iew  discusses the p rinc ip le  features o f  SB 215. Sections o f  the b ill are included to 
fac ilita te  reference. Th is  is fo llo w ed  by a b rie f discussion o f  the three predominant 
d ifference between SB 215 and H B  238.

Purposes o f  the  F und . The purpose o f  the new o il and hazardous substance release 
p re ven tio n  and  response fund is 1) fo r expenses incurred by D E C  "as an emergency firs t 
response to  a release o r threatened release o f  o il o r hazardous substances" o f  catastrophic o il 
sp ills  (over 4.2 m illio n  gallons) using the catastrophic o il release response account, and 2) fo r 
state "use during  a response to a release o r threatened release o f  o il o r hazardous substance, 
other than a catastrophic release." [sections 25, 26]

“ T w o  C e n t”  and  “ T h re e  C e n t”  A ccounts. The proposal d ivides the new fund in to  tw o 
accounts— the “ catastrophic o il release account”  and the “ o il and hazardous substances 
release contingency and abatement account.”  The catastrophic account w ou ld  receive 3 cents 
o f  the surcharge. Uses o f  th is account w ou ld  be restricted to crude o il catastrophic sp ill 
response [section 25]. Catastrophic o il sp ills  are defined as those equal to o r greater than 
100,000 barrels o r 4.2 m illio n  gallons [section 15, 24], W hen the $50 m illio n  cap is reached, 
the 3 cent portion  o f  the surcharge w ou ld  be suspended [section 12].

The contingency and abatement account w ou ld  receive 2 cents o f  the 5-cent surcharge 
[section 14]. S p ill response fo r  a ll non-crude o il ar.d hazardous substances sp ills , and crude 
o il s p il l j  i.oss than 100,000 barrels o r 4.2 m illio n  gallons w ou ld  be paid fo r  fro m  this account. 
In  addition, a ll fund ing  fo r s p ill prevention programs w ou ld  be from  this account. The 2-cent 
surcharge w ou ld  be paid in d e fin ite ly  w ith  no capping mechanism.

There are tw o  m a jo r problem s w ith  this proposal. The firs t is that the 2 cent portion o f  the 
surcharge is  insu ffic ien t to fund  D E C  sp ill prevention programs. I t  is in su ffic ien t w ith  
current o il production levels and the problem  becomes m ore acute as N orth  Slope production 
continues to  decline. The proposal w ou ld  force a continued reduction in  D E C  programs or 
the supplementing o f  general fund  m oney at the same tim e state revenues are also declining.

The second m a jo r problem  is that a sp ill reserve fo r  “ sm aller”  sp ills w ou ld  not exist. G iven 
the de fin ition  o f  “ catastrophic o il s p ill,"  it  is h igh ly  probable thai most sp ills  w ou ld  be below 
the catastrophic threshold. T o  access the catastrophic account would require a governor’ s 
disaster declaration. T o  continue use o f  the account after 30 days would require a spechl 
legislative, session (unless the legislature were in  session). Th is  is hardly an e ffic ien t system.

In addition to these tw o m a jo r problem s, the proposal makes lit t le  sense g iven the $1 b illio n  
response fund  established under the federal O il P o llu tion  A c t o f  1990 (O PA 90). The A c t 
provides fund ing in  the event o f  catastrophic o il sp ills . G iven this sp ill reserve, it  makes the
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most sense for Alaska to focus its spill reserve funds on the statistically more likely sub 
catastrophic spills.

Fiscal Impact. According to a Alaska Department o f Environmental Conservation (DEC) 
analysis, the 2 cent account is insufficient to fund the department's core prevention and 
response programs. This analysis was conducted using the DEC’s FY 94 budget, which was 
significantly reduced from prior years. According to DEC, inverting the allocation o f 
surcharge revenues to provide 3 cents of each nickel for core spill prevention programs is still 
insufficient.

Contingency Plan Review. An im portant change in SB 215 is contained in Section 17, a 
new section that modifies the Alaska Department of Environmental Conservation's 
(DEC) authority when reviewing and approving contingency plans. Specifically, rather 
than requiring the applicant to have sufficient resources to contain, clean up and mitigate 
potential oil discharges, the applicant must have sufficient resources to take containment 
and cleanup and other necessary action to mitigate potential oil discharges. This may be a 
weakening o f DEC's authority because any action that reduces impacts can be argued to 
mitigate impacts and meet this requirement. However, according to Jack Chenoweth, 
attorney, Legislative Affairs Agency, Division of Legal Services, he was directed to make 
this change to provide consistency with definitions in AS 46.08.900(3), the definition o f  
"containment and cleanup."

State and Regional Plan Review and Revision. Senate Bill 215 removes the requirement to 
annually revise the state master oil and hazardous substance discharge prevention and 
contingency plan. This is the plan that was obsolete and ineffectual when the Exxon Valdez 
oil spill occurred. The inability to respond in a timely and efficient manner to the Exxon 
Valdez was directly related to the lack o f a well reviewed and drilled master contingency 
plan. Senate Bill 215 leaves revision to the discretion of the DEC commissioner rather than 
requiring revision, which given the limited funding to DEC resulting from the divided fund, 
could result in the plan receiving inadequate review and revision [sections 19 and 22). Public 
review is limited to plan revisions [sections 2 0 ,21 ,23 ].

Definition of Threatened Release. In current statute, the definition of threatened release is 
"an imminent danger that a release will occur." In both proposals, the new definition would 
be narrowed to mean a release is imminent. A release is imminent if "it is impending, on the 
point o f happening, or in the judgment o f the commissioner, may reasonably be expected to 
culminate in an actual release, and that actual release may reasonably be expected to cause 
personal injury, other injury to life, or loss or damage to property." [sections 43 ,45]

Response Corps and Depots. Senate Bill 215 transfers the response corps and depots from 
the Alaska Department o f Military and Veteran Affairs (DMVA), Division o f Emergency 
Services (DES) to the Alaska Department o f  Environmental Conservation (DEC) [sections 
38, 39] and the state emergency response commission and the local emergency planning 
commissions from DEC to DMVA [section 47]. Despite transferring the response depots 
authority to DEC, SB 215 limits purchases o f response depot equipment from the 
contingency and abatement account [section 31].

Restricted Mitigation Funds. For purposes of determining whether the tax shall apply, the 
calculation o f  the income stream is amended to include amounts previously expended from 
the oil and hazardous substance release response fund (the current 470 fund) that have been 
recovered and re deposited into the mitigation account [section 30].
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Restoration. U nder both proposals, funds may not be used from either account for 
restoration of the environment "by addressing the effects o f  an o il o r hazardous substance 
release." [section 31]

Comparison with House Bill 238

Senate B il l  215 is a lm ost identica l to the "M" draft o f the proposed House Resource 
com m ittee substitute fo r  H B  238. However, there are three im portant d ifferences. The 
f irs t is in  SB 215 section 15 ("M" dra ft section 15) where the definition of "catastrophic 
oil discharge" is changed. This change 1) lim its  the use o f the catastrophic o il release 
response account (the three cent account) to o il,  excluding hazardous substance 
discharges and 2) requires that when the "governor determines that an o il discharge less 
than 100,000 barrels presents a grave and substantial threat to the economy or 
environm ent," that the governor "issue a proclam ation declaring a condition o f  disaster 
emergency under AS  26.23.020(c)." The issuing o f a proclam ation results in  a series o f 
potentia l actions inc lud ing  a special session o f  the legislature.

Under both SB 215 and the "M " d ra ft o f  HB 238, the o il and hazardous substances 
contingency and abatement account is used to pay fo r a ll hazardous substance releases 
regardless o f  size. The catastrophic o il release response account is used on ly  fo r  o il 
release o r discharges.

The second d ifference is in  section 29 ("M" dra ft section 31) regarding the financing of 
the oil and hazardous substances release contingency and abatement account (the 
tw o  cent account). The insertion o f  "to  the extent that the money recovered o r otherwise 
received had been paid out o f  the o il and hazardous substances contingency and 
abatement account" on lines 13 through 15 results in cost recovery going to  the tw o  cent 
account o n ly  i f  m oney had been paid out o f  the account fo r containm ent and cleanup at 
the specific  site. There is no parallel restriction on financing o f  the catastrophic o il 
release response account (the three cent account).

The th ird  d iffe rence is section 31 ( "M "  draft section 33) regarding the uses of the 
catastrophic oil release response account. In  the "M " draft o f  H B  238, th is account can be 
used to  purchase equipment for the response depots. In  SB 215, operating costs o f  
response corps and depots w ou ld  be paid fo r from  the o il and hazardous substances 
contingency and abatement account. Purchase o f  equipment fo r  the response depots could  be 
paid fo r by the catastrophic account.

January 23 ,1994
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"Citizens promoting environmentally safe operation of t h e  Alyeska terminal and  associated tankers."

S e c t i o n a l  A n a l y s i s  o f  S e n a t e  B i l l  2 1 5 ,  R e l a t i n g  t o  a n d  
R e d e s i g n i n g  t h e  O i l  a n d  H a z a r d o u s  S u b s t a n c e  R e l e a s e

R e s p o n s e  F u n d  (5/8/93)
Section 1. This is a technical change amending the powers of the Governor to 
allow for use of money from the oil and hazardous substance release prevention 
and response fund, consistent with the renaming of the fund adding the words 
"prevention and." Similar renaming occurs in sections 4, 6,7, and 41.
Section 2. In this version, the changes revise the priority order in which the 
governor may have access to money to respond to a disaster. In the event of an oil 
or hazardous substance release or discharge, the governor shall have first recourse 
to the appropriate account within the oil and hazardous substance prevention and 
response fund, then money regularly appropriated to state and local agencies and 
the disaster release fund.
Section 3. This section makes a drafting change relating to section 2 in order to 
address circumstances in which there may be insufficient money available for 
response. It authorizes the governor to spend money appropriated for other 
purposes or to borrow money for a term not to exceed two years.
Section 4. Similar to section 1, this is a technical change resulting from the 
renaming of the fund, adding the words "prevention and."
Section 5. Makes additional changes reflecting the division of the fund into two 
accounts. However, direct access to local impact grants are restricted to 
catastrophic oil releases. I f  a spill is not defined as catastrophic, for a local impact 
grant, the governor must first declare a disaster emergency, and then the funds 
must be appropriated-significantly limiting access to local impact grant money.
Sections 6 and 7 that provide technical changes resulting from the renaming of the 
fund, adding the words "prevention and."
Section 8 is consistent with the renaming of the accounts within the funds.
Section 9. This section imposes a new conservation surcharge of 3 cents per barrel 
used to fund the catastrophic oil release account.

^  Rf.AJtd oo A*cyci#d
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Section 10 carries forward the current provisions relating to the levy and collection 
of the oil conservation surcharge, but makes them applicable to the new surcharge.
Section 11 directs the deposit of the 3 cents per barrel surcharge to the catastrophic 
oil release account in the fund.
Section 12. Requires the commissioner of administration to determine the balance 
of the catastrophic oil release account within 30 days after the end o f each calendar 
year, for the purpose of computing the $50 million account cap. Once the $50 
million cap is reached, the $0.03 per barrel portion of severance tax conservation 
surcharge deposited into the general fund is suspended.
This section alters one of the factors that triggers levy and collection of the 
surcharge. For purposes of determining whether the tax shall apply, the calculation 
of the income stream is amended to include amounts previously expended from the 
oil and hazardous substance release response fund (the current 470 fund) that have 
been recovered and re deposited into the mitigation account.
This amended provision to calculating the fund balance also reflects the 
substitution of the catastrophic oil release account. Under subsection (e), in lieu of 
quarterly determination of the trigger mechanism, when the catastrophic oil release 
account reaches $45 million, the determination is to be made more frequently.
This section relates also to sect.on 48 of the bill, which clarifies how 
appropriations, if any, made to the spill reserve fund mentioned within the context 
of former AS 29.60.510(b), are to be treated for purposes of determining the 
suspension or re imposition of the surcharge. The section states that appropriations 
to the former spill reserve in AS 29.60.510(b), are not expenditures.
Section 13 amends the mechanism by which the surcharge on/off trigger shall be 
computed.
Section 14 imposes a 2 cents per barrel surcharge and directs the deposit of the 
money received from it into the "oil and hazardous substances release contingency 
and abatement account."
Section 15 is a technical section that maintains the definition of "catastrophic oil 
discharge" applicable to the oil conservation surcharges. The redrafting of this 
version tends to emphasize that a catastrophic spill can be less than 4.2 million 
gallons if "the governor determines it presents a grave and substantial threat to the 
economy or environment."

-2-
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Section 16 provides a revised definition for the term "surcharge."

Section 17 modifies the Alaska Department of Environmental Conservation's 
(DEC) authority when reviewing and approving contingency plans. Specifically, 
rather than requiring the applicant to have sufficient resources to c o n ta in ,  c le a n  u p  
a n d  mitigate potential oil discharges, the applicant must have sufficient resources 
to t a k e  c o n ta in m e n t  a n d  c le a n u p  a n d  o th e r  n e c e s s a ry  a c t io iL t o  mitigate 
potential oil discharges. This may be a weakening of DEC's authority because any 
action that reduces impacts can be argued to mitigate impacts and meet this 
requirement. However, according to Jack Chenoweth, attorney, Legislative Affairs 
Agency, Division of I jgal Services, he was directed to make this change to 
provide consistency with definitions in AS 46.08.900(3), the definition of 
"containment and cleanup."

Section 18 is consistent with section 17 and addresses the review and approval of 
contingency plans when a response action contractor is identified in a contingency 
plan for the provision of containment and clean up services.

Section 19 removes the requirement to annually revise the state master oil and 
hazardous substance discharge prevention and contingency plan. This is the plan 
that was obsolete and ineffectual when the Exxon Valdez oil spill occurred. The 
inability to respond in a timely and efficient manner to the Exxon Valdez was 
directly related to the lack of a well reviewed and drilled master contingency plan. 
Plan revision is left to the discretion of the DEC commissioner rather than 
requiring revision, which given the limited funding to DEC resulting from the 
divided fund, could result in the plan receiving inadequate review and revision.

Section 20 would eliminate the participation of the public and other agencies in the 
annual review of the state master plan. Federal, state, and Oil Spill Commission 
recommendations all identified the necessity of public input to eliminate 
complacency in spill prevention. This was the premise for the federal and state 
laws establishing citizens' advisory councils. Due to the diverse and unique coast 
line and communities potentially affected by oil and hazardous substance spills, 
site specific community input is essential in creating a workable plan, as well as 
other agencies such as Alaska Departments of Fish and Game and Public Safety.

Section 21 allows for public and SERC review when a revision is made to the state 
plan. Current statute allows for public input during the annual review and revision 
process.

Section 22 essentially does for regional plans what section 21 did to the state 
master plan. Again, plan revision occurs at the discretion of the commissioner of 
DEC.
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Section 23 is a technical amendment that incorporates the changes made in section 
2 1 for master plans to the regional plan changes in section 2 2 .
Section 24 offers a revised definition of the term "catastrophic oil discharge," 
incorporating reference to declared disaster emergencies for discharges smaller 
than 4.2 million gallons of oil.
Section 25. Amends the statement of purpose of the oil and hazardous substance 
release response fund in light of the amendments made to the chapter and related 
provisions by this bill. Specifically, the purpose of the new oil and hazardous 
substance release prevention and response fund is 1 ) for expenses incurred by 
DEC "as an emergency first response to a release or threatened release of oil or 
hazardous substances" of catastrophic oil spills (over 4.2 million gallons) using the 
catastrophic oil release response account, and 2 ) for state "use during a response to 
a release or threatened release of oil or hazardous substance, other than a 
catastrophic release."
This section allows for use of the fund "to pay for expenses of making preparations 
for the possibility of a release or threatened release of oil or hazardous substances, 
to reduce the amount, degree, or intensity of a release or threatened release, and for 
other related purposes identified in law."
Section 26 identifies the two accounts that constitute the fund.
Section 27 makes a related substitution of a reference to "account" for fund.
Section 28. Reflects the repeal of AS 46.08.040(d)-construction of ferries~in 
section 31. This provision was passed in 1991 to allow construction of a state ferry 
with oil spill containment and response capabilities. This section allows the fund 
to be used for the purchase of equipment to be placed in the oil and hazardous 
substance response depots.
Section 29 amends AS 46.08.020 and the financing of the Oil and Hazardous 
Substances Release Contingency and Abatement Account. It excludes money 
recovered or received due to a catastrophic oil discharge and money from 
performance bonds, and fines, penalties, and damages recovered by the state.
These funds are to be deposited into the general fund and credited to the oil and 
hazardous substances release contingency and abatement mitigation account.
Funds from the mitigation account can be appropriated annually to the oil and 
hazardous substances release contingency and abatement account.
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Section 30. Similar to section 29 which requires non-catastrophic spill cost 
recovery to be credited to a mitigation account, with the exception of performance 
bonds, all fines, penalties, or damages recovered from catastrophic oil spills are 
credited 1 0  the catastrophic oil release response mitigation account and may be 
appropriated annually to the catastrophic oil release response account.

Section 31. This section eliminates the authority to use funds in the catastrophic 
oil release response account for 1) maintenance of the oil and hazardous substance 
response office; 2) review oil discharge prevention and response plans; 3) conduct 
training, response exercises, inspections, and tests to verify equipment inventories 
and response preparedness; and 4) verification of financial responsibility. These 
functions are to be funded by the oil and hazardous substances release contingency 
and abatement account. This section repeals use of funds by Alaska Department of 
Military Affairs, Division of Emergency Services for the Oil and hazardous 
substances response corps and depots. Section 38 authorizes DEC use of funds for 
response corps and depots.

Mon ;y from the catastrophic oil release response account can be used to 1) respond 
to catastrophic oil spills, 2) provide matching funds for federal oil discharge 
activities and the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA) in the event of a catastrophic oil release, 3) for 
recovery of costs of containment and cleanup resulting from a release or threatened 
release to the state, a municipality, or a village from a catastrophic oil release, and 
4) purchase of equipment for response depots.

Funds may not be used from  either account for restoration of the environm ent 
"by addressing the effects of an oil or hazardous substance release."

Sections 32 and 33 relate to the governor’s use of money in the oil and hazardous 
substance release prevention and response fund in the face of a disaster emergency. 
The sections are alternatives to each other, with appropriate related contingency 
provisions set out in bill sections 52 and 53, relating to whether Senate Bill 90 is 
passed. As SB 90 was passed, section 33 would be effective and section 32 would 
not be.

Section 33. Limits the governor to drawing disaster emergency money from the 
catastrophic oil release response account.

Section 34. Requires specific appropriation for the following uses of the fund. 
Money for federal matching or cost recovery from the catastrophic oil release 
response account or a ll uses of the oil and hazardous substances release 
contingency and abatement account can not be used unless an appropriation has 
been made specifically for that purpose.
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Section 35. Adds the requirement that the DEC commissioner report to the 
legislature on the uses of both accounts created by the division in this bill. It 
reduces the DEC auditing requirements for uses of the fund.

Section 38 transfers the responsibility of maintaining emergency response depots 
to DEC.

Sections 39 reassigns the oil and hazardous substance response corps to the 
Department of Environmental Conservation.

Section 40. Eliminates funding for the Oil and Hazardous Substance Response 
Office to conduct certain spill technology research.

Section 41 is a technical change consistent with the renaming of the fund adding 
the words "prevention and."

Sections 42,43 and 45. These sections attempt to provide consistency in the use 
of terms "release" and "threatened release" in AS 46.08. Section 42 provides a 
technically revised definition of "release" and section 43 substantially amends the 
definition of "threatened release." In current statute, the definition of threatened 
release is "an imminent danger that a release will occur." The new definition 
would be narrowed to mean a release is imminent.

A release is imminent if "it is impending, on the point of happening, or in the 
judgment of the commissioner, may reasonably be expected to culminate in an 
actual release, and that actual release may reasonably be expected to cause personal 
injuiy, other injury to life, or loss or damage to property." Sections 36 and 37 are 
conforming changes to these revised definitions. However, despite the change 
adding en dronmental damages, the narrowing of this definition limits DEC's 
ability to prevent spills.

Section 45. Modeled after the definition made in bill section 44 mentioned earlier, 
this section revises the definition of the term "threatened release" applicable to AS 
46.09. Similar to the change in section 43, this definition explicitly includes 
damages to the environment.

Section 46 moves the Alaska State Emergency Response Commission from DEC 
to DMVA.

Section 47. Repeals a number c. provisions in law regarding activities for which 
the fund can be used to support including:

- 6 -
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state ferry construction, AS 19.65.025 and AS 46.08.040(d);

the Citizens Oversight Council, AS 46.08.040(d)

the repeal of the Conservation Surcharge on Oil replaced by this bill, AS 
43.55.200-240—these three are the same as the previous "D" draft, plus

removes DES's authority to contract for personnel to respond to releases, AS 
26.23.195(b); and

reference to the Division of Emergency services in AS 46.08.190(3), a technical 
change to reflect the shift in department assignments.

Section 48 is inserted to clarify how appropriations, if any, made to the spill 
reserve fund, mentioned within the text of AS 29.60.510(b), are to be treated for 
purposes of determining whether they are to be treated as expenditures for the oil 
and hazardous substance release response fund in conjunction with the factors 
applicable to suspension or ro imposition of the severance tax conservation 
surcharge. Since, in bill section 5, the statutory reference to "spill reserve" would 
be repealed, the provision is drafted as an uncodified, temporary law section with a 
limited applicability.

Section 49. Explains the applicability of the new definition of "catastrophic oil 
discharge."

Section 50 sets out a transition mechanism for amounts collected under the nickel- 
per-barrel surcharge after June 30,1993, and until the effective date of this Act.

Section 51 protects or "holds harmless" the terms of members of the response 
commission despite transfer of the commission by bill section 47.

January 23,1994
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U S C G  to  R e g u la t e  th e  T r a n s f e r  o f  O i l  to  o r  

f r o m  M o to r  C a r r ie r s  a n d  R a i lr o a d s

p a g e  1 0 . . .  H o t l i n e



oil spill U . S .  L A W  R E P O R T

o n  th e  p ro p o s e d  r e s to r a t io n  p la n .  C o le  s a id  m a n y  
p e o p le  w e re  c o n c e r n e d  t h a t  th e  t r u s t e e s  a n d  r e s ­
to r a t io n  t e a m  a r e  “to o  c lo s e ly  a s s o c i a te d  w ith  th e  
s t a t e  a n d  fe d e ra l  a g e n c ie s  in v o lv e d  w i th  th e  d a m ­
a g e  a s s e s s m e n t  a n d  r e s to r a t io n  p r o c e s s ."  C u r ­
re n tly . e a c h  t r u s t e e  a p p o in t s  a  m e m b e r  o f  th e  
r e s to r a t io n  te a m , w h o s e  p u r p o s e  i s  to  t a k e  o n  
th e  d a y - to - d a y  m a n a g e m e n t  a n d  a d m in is t r a t iv e  
fu n c t io n s  o f im p le m e n tin g  th e  r e s to r a t io n  p ro g ra m .

T h e y  r a i s e d  i n te r e s t in g  q u e s t i o n s .  C o le  s a id , 
s u c h  a s :  D o th e  p r o je c ts  r e c o m m e n d e d  b y  th e  r e s ­
to r a t io n  t e a m  in c lu d e  w o rk  t h a t  t h e  g o v e rn m e n t  
a g e n c ie s  s h o u ld  b e  d o in g  a s  p a r t  o f  n o r m a l  a g e n ­
c y  o p e r a t io n s ?  A re  t h e  p r o p o s e d  p r o je c ts  r e la te d  
to  th e  a s s e s s m e n t  o f  d a m a g e  f ro m  t h e  o il sp ill, o r  
a re  th e y  d i r e c te d  to  t h e  s tu d y  o f  d e c r e a s e s  in  
s p e c ie s  o b s e rv e d  b e fo re  th e  s p i l l?  I s  t h e  a m o u n t  
o f  f u n d in g  s o u g h t  fo r  t h e  p r o je c ts  d e s ig n e d  to  
s u p p le m e n t  t h e  a g e n c ie s ' le g is la t iv e  a p p r o p r ia ­
t io n s . p a r t i c u la r ly  in  t h e  a r e a  o f  o v e r h e a d ?  a n d  
D o e s  th e  f a c t  t h a t  r e s to r a t io n  t e a m  m e m b e r s  
p ro p o s e  p r o je c ts  t h a t  w ill b e  p e r f o r m e d  b y  th e

a g e n c ie s  t h a t  e m p lo y  th e m  in h ib i t  t h e i r  a b il i ty  to  
m a k e  c r i t ic a l  e v a lu a t io n s  o f  o th e r  p ro je c ts ?

“I t h in k  w e  s h o u ld  g ive c o n s id e r a t io n  a s  t r u s t e e s  
to  p ro v id in g  m o re  b a la n c e  in  th e  r e s to r a t io n  te a m  
a n d  p e r h a p s  h a v in g  it c o m p o s e d  o f  a  le s s e r  
p ro p o r t io n  o f m e m b e r s  fro m  s ta t e  a n d  fe d e ra l  
a g e n c ie s , '  a d v is e d  C ole . “If t h i s  r e s to r a t io n  
p ro c e s s  is  n o t  v iew ed  a s  w h o le s o m e  b y  th e  
p u b lic , it w ill n o t  b e  s u c c e s s fu l ."

C o le  a ls o  r e m in d e d  th e  a u d ie n c e  t h a t  n o  o n e . by 
w a y  o f  le g is la tio n  o r  o th e rw is e , c a n  c h a n g e  th e  
te rm s  o f th e  s e tt le m e n t. “I s a y  th a t  b e c a u s e  th e re  
h a s  b e e n  s u p p o r t ,  p a r t i c u la r ly  in  th e  e n v ir o n m e n ­
ta l  c o m m u n ity , to  h a v e  C o n g re s s  e n a c t  leg is la tio n  
t h a t  w o u ld  r e q u i r e  th e  t r u s t e e s  a s  p a r t  o f  th e i r  
d u t ie s  u n d e r  th e  a g re e m e n t  to  s p e n d  b e tw e e n  
7 0 %  a n d  8 0 %  o f  t" ■* a v a ila b le  f u n d s  fo r  th e  a c ­
q u is i t io n  o f  h a b i ta t .  U n d e r  th e  a g re e m e n t , th e  
t r u s t e e  c o u n c il  c a n  o n ly  d e a l  w ith  r e s o u r c e s  a f ­
fe c te d  b y  th e  sp ill. ‘U n le s s  l a n d s  w e re  a ffe c te d , 
w e  c a n 't  c o n s id e r  a c q u ir in g  th e m ."  h e  s a id .

M ore States Are Charging
In  r e s p o n s e  to  a  h o t l in e  c a ll  c o n c e r n in g  a  c o m ­
p a r i s o n  o f  s t a t e  fe e s  o n  oil fo r  s p il l  r e s p o n s e  p u r ­
p o s e s . t h e  O S L R  s ta f f  d e c id e d  to  r e s e a r c h  th e  
i s s u e .  W e c o lle c te d  s o m e  in te r e s t in g  f in d in g s .
F o r  o n e . a g e n c ie s  in  n e a r ly  a ll  o f  t h e  s t a t e s  
c h a rg e  s o m e  s o r t  o f  fee  o n  fa c ili ty  a n d / o r  v e s se l  
o w n e rs  a n d  o p e r a to r s  fo r  o v e r s ig h t  a c t iv i t ie s  
(e .g .. a n n u a l  l ic e n s in g  fees), a n d  t h e  m a jo r i ty  o f 
s t a t e s  in  t h e  U S  c h a r g e  a  p e r - g a l lo n  o r  p e r - b a r r e l  
fee o n  th e  o il i ts e lf  ( e i th e r  o n  c r u d e  o il. m o to r  
fu e ls , o r  o n  a ll  ty p e s  o f  p e tro le u m )  to  b e  u s e d  in  
th e  e v e n t  o f  a  le a k  o r  sp il l . (U n lik e  a n y  o th e r  
s ta t e .  O re g o n  c h a r g e s  a  s u b s t a n t i a l  a n n u a l  fee o f  
$ 3 ,0 0 0  fo r  f a c i l i t ie s  a n d  a  p e r - t r ip  fe e  fo r  v e s se ls .)

A s a  g e n e r a l  r u le ,  t h e  m o n e y  f ro m  a  s t a t e  t a x  o n  
oil is  a d d e d  to  a  f u n d  t h a t  m a y  b e  u s e d  fo r  a n y ­
th in g  f ro m  a d m in i s t r a t io n  c o s t s  to  t h e  r e im b u r s e ­
m e n t  o f  c l e a n u p / r e m e d i a t i o n  e x p e n d i tu r e s .
S o m e  f u n d s  a r e  t r e a te d  a s  i n s u r a n c e  p o lic ie s , 
w h ile  o t h e r s  a r e  f in a n c e d  p r im a r i ly  t h r o u g h  th e  
c o lle c tio n  o f  p e n a l t ie s .  L ik e w ise , s o m e  f e e / f u n d  
s y s te m s  a r e  d e s ig n e d  s o  t h a t  t h e  f u n d  c o u ld  
r e a c h  a  c a p  a t  w h ic h  p o in t  t h e  fee  w o u ld  b e  s h u t  
off. w h ile  o t h e r s  a r e  d e s ig n e d  to  g e n e r a te  th e  
s a m e  a m o u n t  o f  a v a ila b le  m o n e y  e a c h  y e a r .

D u r in g  o u r  r e s e a r c h ,  w e  a ls o  f o u n d  t h a t  a  n u m ­
b e r  o f  s t a t e s  h a v e  b i l l s  in  c o m m it te e  t h a t  d e a l, in  
s o m e  w a y . w i th  th e  i s s u e  o f  f e e s  o n  o il fo r  sp ill  
r e s p o n s e .  A m o n g  t h e m  a re :  S B  2 2 8  in  M o n ta n a

Fees for Oil Spill Response
t h a t  w o u ld  c h a rg e  ^ 4  o f  a  c e n t  p e r  g a llo n  o n  
d ie se l a n d  o th e r  oil p r o d u c t s  in  a d d i t io n  to  
g a s o lin e ;  H B  1 7 2  a n d  H B  4 3 4  in  N ew  H a m p s h ire  
t h a t  w o u ld  a llo w  th e  s t a t e  to  c o lle c t t h e  fee a t  th e  
t im e  o f im p o r t  r a t h e r  t h a n  a t  th e  t im e  o f  s a le  to  
e a s e  th e  c o lle c tio n  p ro c e s s ;  H B  1 7 3 9  in  V irg in ia  
t h a t  w o u ld  a ls o  c h a n g e  h o w  th e  s t a t e  c o lle c ts  th e  
fee; HB 2 2 8  in  I d a h o  t h a t  w o u ld  im p o s e  a n  a d d i ­
t io n a l  1 c e n t-p e r -g a l lo n  fee  o n  p e tr o le u m  to  
f in a n c e  th e  Id a h o  P e tro le u m  R e m e d ia tio n  F u n d ;  
a n d  H B  1 1 9 4  in  H a w a ii t h a t  w o u ld  e s ta b l i s h  a  6  
c e n ts - p e r - b a r r e l  t a x  o n  oil e n te r in g  th e  s ta t e  to  
f in a n c e  th e  E n v iro n m e n ta l  R e s p o n s e  R evolv ing  
F u n d . H a w a ii’s  fu n d  w o u ld  b e  u s e d  fo r  
p e tro le u m  r e le a s e  p re v e n t io n , r e s p o n s e ,  a n d  
c le a n u p  p ro g ra m s , a n d  w o u ld  b e  c a p p e d  a t  $ 7  
m illio n  (o ffic ia ls  e x p e c t  t h a t  th e  f u n d  w ill n o t  
r e a c h  th e  $ 7  m illio n  c a p  fo r  e ig h t  y e a rs ) . (T he 
W a s h in g to n  S ta te  O ffice o f  M a rin e  S a fe ty 's  le g is la ­
tiv e  p ro p o s a l  to  c h a rg e  a  p e r - t r ip  fee o n  v e s s e ls  
c o m in g  in to  P u g e t  S o u n d  d ie d  in  i ts  e a r ly  s ta g e s .)

T h e  a c c o m p a n y in g  c h a r t  p ro v id e s  a  r u n -d o w n  o f  
e a c h  s ta t e 's  fee  p o lic ie s . N ote: to  k e e p  th in g s  
s im p le , w e  o n ly  in c lu d e d  in fo rm a t io n  c o n c e rn in g  
fees o n  oil (n o t o n  h a z a rd o u s  s u b s ta n c e s )  a n d  fees 
sp e c if ic a lly  m e a n t  fo r  s p i l l / l e a k  r e s p o n s e  o r  r e m e ­
d ia t io n  (w e d id  n o t  in c lu d e  in fo rm a t io n , fo r  e x ­
am p le . o n  N ew  M exico 's fu n d  fo r a b a n d o n e d  wells).

P a g e  1 2 C 1003 Cutter Information Corp. 
Unauthorized photocopying prohibited by law.
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S ta te  F ees o n  OH for SpiM R esp o n se  a n d  A dm inistration C o sts’

S ta le F e e ” W ho  M u s t  P a y W h e re  th e  M o n e y  G o e s
A labam a None — —
A la sk a 5 c e n ts  pe r b a rre l E v e ry  o il p rodu ce r in the  s ta te The O il an d  H a za rd o u s  S u b s tan ce  R e le a s e  

R e sp o n se  F u n d  (now  at about $40 m illion; 
c a p p ed  at $50 m illion)

A rizona 1 ce n t pe r g a llo n  of g a so lin e  (a ll k ind s) , d ie s e l, 
a n d  k e ro se n e

T he U ST  ow n e r w hen  oil is  p u rc h a se d  o r w hen  
th e an n ua l tax re tu rn  is  d u e

10% g o e s  in to a  Loan A ccoun t, the re st g o e s  
in to  th e  S ta te  A s su ra n c e  F und  (now at ab o u t 
$40 m illion; no cap )

A rk an sa s N one — —
C alifo rn ia 25 c e n ts  pe r b a rre l lo r re sp o n se  (th is h a s  not 

b e e n  co lle c te d  s in c e  F eF  1991 w hen  the fun d  
re a c h e d  its  cap); 4 c e n ts  pe r b a rre l lo r 
adm in is tra tio n  (th is m ay b e  re d u c e d  by the  
adm in is tra to r in fu tu re  y e a rs)

E ve ry  m arine term inal operator for oil de live red 
th ro ugh  the te rm in a l; e v e ry  p ip e lin e  opera to r for 
o il tran sp o rte d  in to th e  s ta te ; an d  ju s t  the 25- 
ce n t le e  lo r re fin e ry  op e ra to rs  tor c ru d e  oil 
re c e iv e d  a t th e  re finery

The O il Sp ill R e sp o n s e  T rust Fund  ($50 m illion) 
a n d  th e  O il Sp ill P reven tion  and  A dm in istra tion  
F u n d  (m ean t to  g e n e ra te  abou t $20 m illion 
annua lly )

C o lo rado N one — —
C onnec ticu t N one — —
D e law a re <Kto o f a  % ot th e  g ro s s  re ce ip ts  tax T h e w h o le sa le r of p e tro leum  an d  pe tro leum  

p ro du c ts  (an exem p tion  is  a llow ed  for c ru d e  oil)
T h e  DE H a za rc  ju s  S u b s ta n c e  C leanup  Act 
F u n d  (now at a b o u t $4 m illion; no cap)

F lo rid a 2 c e n ts  pe r b a rre l Any p e rso n  w ho  e n g a g e s  in the p roduction  or 
im porta tion ot o il

T he C o a s ta l P ro tec tion  T rust Fund (now at 
abou t $18 m illion ; ca p p ed  at $50 million)

G eo rg ia N one — —
H awaii N one — —
Idaho ,  c« n l p e r g a llo n T h e first l ic e n se d  d is tr ib u to r who tra n s fe rs  a  

p e tro leum  p roduc t to ano ther le g a l en tity  w ithin 
th e  s ta te

The Pe tro leum  C lean  W ater S torage Tank Trust 
Fund (now a t a b o u t $20 million; capp ed  at $30 
m illion)

Illino is N one — —
Ind ian a N ona — —
Iow a N one — —
K an sa s 16 c e n ts  p e r ba rre t T he firs t p u rc h a se r o t the o il A portion fu n d s  th e  co n se rva tio n  d iv is ion  of the  

K a n sa s  C orpora tion  C om m ission , and the re st 
g o e s  into th e Conserva tion F ee  Fund (now a! 
reast $500,000; c a p p ed  at $1 million)

Kentucky N one — —
Lou is ian a 2 c e n ts  per b a rre l E v e ry  p e rso n  ow n in g  c ru d e  o il in a  v e s s e l at 

th e  timp th e  o il is  tra n sfe rre d  to a  m arin e  
te rm in a l w ith in th e  s ta te  (excep t for a t LOOP)

The O il Sp ill C on tin gency  Fund (now at abou t 
$10-12 m illion ; capp ed  at $15 m illion, bu t on ly if 
tha t am oun t is  re a ch ed  th rough the co llec tion  ot 
fe e s)

’ T h i s  d o e s  n o t  r e l e r  t o  s m a l l  o n e - t i m e  t e e s  ( e . g . ,  l o r  r e g i s t r a t i o n  o r  l i c e n s i n g ) ;  o n l y  p e r - g a l l o n ,  p e r - b a r r e l ,  o r  p e r  t r i p  f e e s .
“ F e e s  a r e  a s s e s s e d  o n l y  o n c e  f o r  t h e  s a m e  o i l .
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*T3 State Fees on OH for Spill Response and Administration Costs*, continued

State F a t" Who Must Pay Where the M one y  G o e s
M a ine 4 c e n ts  per b a rre l (or c o a s ta l an d  in land  

c leanup ; 44 c e n ts  (gaso lin e ) , 25 c e n ts  (42, 
k e ro se n e , je t fu e l, an d  d ie se l) , a n d  1 0  c e n ts  
(46) pe r b a rre l lo r g ro u n dw a te r c le a n u p

For c o a s ta l an d  in land  c le an up : e v e ry  p e rso n  
that first tran sp o rts  o il in M a ine . Fo r g ro u n d ­
w ate r c le a n up : te rm in a l fa c ilit ie s  tha t first 
tra n sfe r th e  p ro d u c ts  an d  an y  p e rso n  th a t first 
tran spo rts o il into the s ta te  (no fe e  on  expo rts)

The M a ine C oa sta l an d  In land  S u rfa ce  O il 
C le an up  Fund  (now at abou t $4 million; capp ed  
a t $ 6  m illion), and th e  G roundw a te r O il 
C le an up  Fund  (now at abou t $12 m illion; 
capp ed  at $15 m illion)

M ary land V4 o l a  cen t per b a rre l lo r c le a n u p ; 5 c e n ts  per 
b a rre l lo r up g rad ing  u n d e rg ro un d  s to ra g e  ta n k s

The tan k  ow ner The M ary land O il D isa s te r Con ta inm en t, 
C lean up , and C on tin gency  F u n d  (capped at $5 
m illion), an d  the U nderg ro und S to rage  Tank 
U pg rade  an d  R ep la cem en t F u n d  (now at a b o u t 
$4.5 m illb n ; capp ed  a t $5 m illion)

M a s sa c h u se tts N one — —

M ich igan 7/fc o f a  cen t pe r g a llo n  o f p e tro leum  p ro du c ts A ll th o se  se llin g  re fin ed  o il for re sa le The M l U nderg round S to ra g e  Tank F in an c ia l 
A s su ra n ce  Fund (now a t abou t $52 m illion; no 
cap)

M inne so ta None — - -

M iss is s ip p i None — —

M isso u r i $25 per 8,000 g a llo n s The tan k  ow ner upon de live ry  of g a so lin e The U nderg round S to ra g e  Tank In su ran ce  
F un d  (capped at $ 8  m illion)

M on tana of a  cen t per g a llo n  (the fe e  is  cu rren tly  sh u t 
off until th e  fund  d rop s  b e lo w  $4 m illion)

The g a so lin e  d is tr ib u to r The P e tro leum  Tank R e le a s e  C leanup  Fund 
(now at abou t $5 m illb n ; ca p p ed  a l $ 8  m illion)

N e b ra sk a V io o l a  cen t per g a llo n  on  m otor fu e ls  
(a lthough now  it is  a t V io  o l a  ce n t pe r g a llo n  on 
motor fu e ls  p lu s  Vio o f a  ce n t pe r g a llo n  on a ll 
o ther p e tro leum  s in c e  the fu n d  d ropp ed  down 
to $ 2  m illion; th e  fe e  w ill re tu rn  to V io  of a  cen t 
w hen  th e  fun d  re a c h e s  $4 m illion)

The re finer, im porter, or d is tr ib u to r th a t first 
s e l ls  w ith in th e s ta te

»

The P e tro leum  R e le a s e  R em ed ia l Action , an d  
R e im bu rsem en t F u n d  (now  at about $3.1 
m illion: capp ed  at $5 m illion)

N e va d a V io of a  cen t pe r g a llo n  on  m o st p e tro leum  
p roduc ts

The re fin er o r im porter The S ta te  P e tro b um  F u n d  (now at abou t $4 
m illion; capp ed  a t $7.5 m illion)

N ew  H am psh ire V io o f a  cen t per g a lb n  fo r th e  O D D  Fund ; Vio 
of a  cen t per g a lb n  for th e  O P C  Fu n d

The d is tr ib u to r of m otor fu e ls  a t th e  t im e  of s a le  
(for the V io  o f a  cen t fee); th e  d is tr ib u to r o f a ll 
o il at th e  tim e of s a b  (for the V io of a  ce n t fee )

The O il D ischarge , D isp o sa l, i d  C leanup  
F un d  (the ODD Fund : now  at abou t $9.1 
m illion; capp ed  at $ 1 0  m illb n ) ; The O il P o llu tb n  
Contro l F und  (the O PC  F un d : now  at a b c " t  
$3.5 m illb n ; capp ed  a t $5 m illion)

N ew  J e r s e y 1 c e n ts  pe r b a rre l fo r m a jo r fa c ility  ow n e rs The opera to r or ow ner o f the re ce iv in g  or 
tran sfe rrin g  m a jo r fac ility

The NJ Sp ill C om pen sa tion  F un d  (now at abou t 
$72 m illion; no cap)

N ew  M ex ico None — —20)
3

ID(DU>
'T h i s  d o e s  n o t  r e f e r  t o  s m a l l  o n e - t i m e  l e e s  ( e . g . ,  l o r  r e g i s t r a t i o n  o r  l i c e n s i n g ) ;  o n l y  p e r - g a l l o n ,  p e r - b a r r e l ,  o r  p e r - t r i p  lees.
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S ta te  F ees o n  Oil for Spill R esponse  a n d  A dm inistration Costs*, co n tin u ed

State Fee** Who Muat Pay Where the Money Goes
N e w  York Currently at 4 cents per barrel for major facility 

owners

The major facility owner at the point ol import 

or receipt

The N Y  Environmental Protection and Spill 
Compensation Fund (now at about $17 million; 
capped at $25 million)

North Carolina None — —

North Dakota None — —

Ohio None — —

Oklahoma t cent per gallon ,
(H Z c i^ /b u r ,^ )

The fuel distributor The O K  Petroleum Underground Release 
Indemnity Fund (now at about $6-$7 million, no 
cap)

Oregon $650 per trip tor tank vessels; $28 per trip for 
barges; and $25 per trip lor cargo vessels 
(facilities must pay $3,000 per year)

All vessels and facilities The Oil Spill Prevention Fund (capped at 
$153,600)

Pennsylvania None — —

Rhode bland None (There is an Oil Release Response Fund) — —

South Carolina VS cent per gallon on all petroleum The refiner or tank owner that first sells the oil 
in the state

The State Underground Petroleum Response 
Bank (capped at $15 million)

South Dakota 1 cent per galbn The oil distributors The S D  Petroleum Release Compensation Fund 
(now at about $100,000; capped at $5 million)

Tennessee None — —

Texas 2 cents per barrel Every person owning crude oil in a vessel at 
the time such crude oil is transferred to or from 
amarine terminal

The Coastal Protection Fund (now at about $20 
million; capped at $25 million)

Utah None — —

Vermont 1 cent per gallon Motor i'u?is dist"butors The Vermont Petroleum Cleanup Fund

Virginia ol a cent per gallon Any importer o. gasoline, special fuels, and 
heating oil

The VA  Petroleum Storage Tank Fund (now at 
about $17 million; no cap)

Washington 5 cents per barrel The owner of the crude oil or petroleum product 
immediately alter receipt into a storage tank of 
a marine terminal from a vessel

The State Oil Spill Response Account (now at 
about $4.5 million; capped at $25 million and 
the Administration’s Account (no cap)

West Virginia None — —

Wisconsin 1.4 cents ol every 2 cents per gallon collected — The Petroleum Environmental Cleanup Fund

Wyoming 1 cent per gallon Fuel consumers 

•

The State Corrective Account (now at about 
$1.5 million) and the Slate Financial 
Responsibility Account (now at about $6.2 
million); there must be a total of $20 million in 
both accounts before the fee is shut off

‘ T h i s  d o e s  n o t  r e l e r  t o  s m a l l  o n e  t i m e  t e e s  ( e  g  .. l o r  r e g i s t r a t i o n  o r  l i c e n s i n g ) ;  o n l y  p e r - g a l l o n ,  p e r - b a r r e l ,  o r  p e r - t r i p  l e e s .
“ F e e s  a r e  a s s e s s e d  o n l y  o n c e  l o r  t h e  s a m e  o i l .
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A l a s k a  S t a t e  L e g i s l a t u r e

Legislative Research Agency
130 Sew ard Street. Su ite 218 
Jun eau . A laska 99801-2196

Phone: (907) 465-3991 
Fax: (907) 463-3351

April 16, 1993

MEMORANDUM

TO: Representative Kay Brown

FROM: Maria Gladziszewski' and Paula aScavera 
Legislative Analysts 0

RE: Other States’ Funds Similar to Alaska’s Oil and Hazardous Spill Response
Fund
Research Request 93.186

You asked for information about funds established in other states that are similar to Alaska’s 
Oil and Hazardous Spill Response Fund (the so-called "470 Fund"). We contacted six states 
(California, Florida, Louisiana, New Jersey, Texas and Washington) to obtain comparative 
information. Although other states have similar funds, these are a sample of those* that tax 
oil, petroleum products or other pollutants to pay for a cleanup or response fund.

The attached table summarizes key features of oil spill funds in those states. We listed only 
those funds which are financed primarily by a tax and not by pollution fines or settlements. 
In a preliminary version of this memorandum, we provided copies of relevant statutes from 
the six states listed above and a report from Texas, O i l  S p i l l  P r e v e n t i o n  a n d  R e s p o n s e  A c t  
P r o g r e s s  R e p o r t .
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Attached to this memorandum is an article from the O i l  S p i l l  U . S .  L a w  R e p o r t  (March 1993) 
containing information on a 50-state survey of state fees on oil for spill response and 
administrative costs.1 This table, along with the information compiled by our office, show 
that state taxes on petroleum products for spill response vary from zero to the 87 cents per 
barrel in Florida.2

We hope this information is useful for your purposes. Please do not hesitate to contact us 
if you have additional questions.

Attachments

'This article (pages 12 - 15 of the March 1993 issue) is reprinted with permission from 
Cutter Information Corporation, 37 Broadway, Arlington, MA 02174, (telephone 
800-881-1950 or 617-648-8700). Reproduction without express permission of the publisher 
is forbidden by law.

2It appears that in Florida some petroleum products are taxed for three separate funds-80 
cents per barrel plus 2 to 5 cents per barrel plus 2 cents per barrel (totaling 87 cents per 
banel). No single state official in Florida seemed to know about all three funds listed on 
the table prepared by this agency. Florida officials with whom we spoke were able to speak 
only about the fund they administered and were unable to confirm with 100 percent certainty 
that petroleum fuels (gasoline, diesel, kerosene, aviation fuel, heating oil, etc.) were taxed 
by all three funds. They all, however, "thought it was true" that some petroleum products 
were taxed three times.
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S ta te  F u n d P r im a ry  R e v e n u e  S o u r c e Purpose / Use Comments Contact

California Oil Spill 
Response Trust 

F u n d

C a li fo rn ia  O i l S p i l l  
P r e v e n t io n  

A d m in is t r a t iv e  
F u n d

25 cents/barrel on crude oil 
or petroleum products 
received at a marine terminal 
or transported by pipeline

4 cents/barrel on crude oil or 
petroleum products received 
at a marine terminal or 
transported by pipeline

for cleanup of oil in marine waters or cleanup 
of oil that will impact marine waters

administering, operating, managing, staffing, and 
plan reviewing of oil spills in marine waters or 
impacting marine waters

Fund has reached its cap of $50 million

Approximate annual revenue = $20 million 
Approximate number of personnel funded = 190 
Approximate annual expenditures = $18 million

Department of Fish 
and Game. Oil Spill 
Prevention and 
Response Office 
(916) 4 4 5 -9 3 3 8

F lo r id a  In la n d  
P r o te c t io n  T r u s t  

F u n d  
(Chapter 376, 
Section 3071)

F lo r id a  W a te r  
Q u a li t y  A s s u r a n c e  

T r u s t  F u n d
(Chapter 376. 
Section 307)

F lo r id a  C o a s t a l 
P r o te c t io n  T r u s t  

F u n d
(Chapter 376. 
Section 11)

30.60. or 80 cents/barrel tax 
on pollutants (petroleum 
fuels) produced or imported 
into the state (rate varies with 
unobligated balance of fund); 
tax is currently at the highest 
level and is expected to 
remain there indefinateiy 
(annual revenue at 80 cents is 
still not sufficient to pay all the 
claims against the fund)

varies with type of product 
and amount in fund; $1 or 
$2/lead acid battery; 2.3 or 
5.9 cents/gallon solvents; 1 
or 2.5 cents/gallon motor 
oil; 2 to 5 cents/barrel 
petroleum products

2 cents/barrel tax on 
pollutants (includes pesticides 
ammonia, chlorine, and 
other oil products) produced 
or imported into the state; 
tax suspended when fund 
reaches $50 million, 
reinposed at $40 million

cleanup of discharges of petroleum or petroleum 
products from stationary petroleum storage 
facilities; investigation and assessment of 
con'iminated sites; restoration or replacement of 
pot&ble water supplies; rehabilitation, maintenance 
and monitoring of contaminated sites; cost 
recovery expenses; administrative expenses 
including costs incurred by the Department of . 
Health in providing field and laboratory services; 
some activities related to the removal arid 
replacement of petroleum storage systems

to restore or replace potable water supplies; for the 
investigation, assessment, cleanup, restoration, 
maintenance, and monitoring of any site 
contaminated with hazardous wastes, hazardous 
substances as defined by CERCLA, pollutants, 
substances suspected to be carcinogenic or toxic 
to humans, or substances which pose a serious 
danger to public health or welfare

to provide a mechanism to have financial resources 
immediately available for prevention of. and 
cleanup and rehabilitation after, a pollutant 
discharge, to prevent further damage by the 
pollutant, and to pay for damans

Approximate annual revenue = $ 155 million 
Approximate number of personnel funded = 50 
Approximate annual expenditures = $ 155 million

Approximate annual revenue = $25 million 
Approximate number of personnel funded = 35 
Approximate annual expenditures = $25 million

Approximate annual revenue = n/a 
Approximate number of personnel funded = 17 
Approximate annual expenditures = n/a

Department of
Environmental
Regulation, Division
of Petroleum
Cleanup
(904 ) 4 8 7 -3 2 9 9

Department of 
Environmental 
Regulation, Bureau 
of Waste 
Management 
(904) 4 8 8 -0 1 9 0

Department of 
Natural Resources, 
Office of Coastal 
Protection 
(904) 4 8 8 -2 9 7 4
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M i l l i N D l S l A R D O U B  SUBSTANCE BPS
|  TO
IL RESPONSE FUND

S t a le  Fund P r im a ry  R e v e n u e  S o u r c e P u r p o s e  /  U s e C o m m e n ts C o n ta c t

L o u is ia n a  O il S p il l 
C o n t in g e n c y  F u n d
(RS 30: 2451 -2496)

2 cen ts/ barre l fe e  o n  a ll 
c ru d e  o il tra n sfe rre d  to  o r 
from  a  v e s s e l a t a  m a rin e  
te im in a l w ith in  th e  s ta te ; 
fe e  s u sp e n d e d  w hen  fund  
re a c h e s  $15 m illion , 
r e in p o s e d  a t $8 m illion ; 
u n d e r c e r ta in  co n d it io n s , fe e  
c a n  d o u b le  to  4 c e n ts  un til 
fu n d  re a c h e s  $30 m illio n

adm in is tra tiv e  e x p e n se s  o f th e  o ff ic e  o f th e  
co o rd in a to r (not to  e x c e e d  $350,000 annua lly ) ; 
rem ova l c o s t s  an d  d a m a g e s  re la te d  to  a c tu a l o r 
th re a ten ed  d is c h a rg e s  o f o il; rem o va l c o s t s  re la te d  
to  a b a tem e n t a n d  co n ta inm en t o f a c tu a l o r 
th re a te n ed  d is c h a rg e s  o f o il; p ro tec tion , 
a s s e s sm e n t , re s to ra tio n , reh ab ilita t io n , o r 
rep la cem en t o f o rm itig a tio n  o f d a m a g e  to  na tu ra l 
re so u rc e s ; o p e ra tin g  c o s t s  a n d  c o n tra c ts  for 
r e sp o n se  p reven tio n  (not to  e x c e e d  $5000,000 
annua lly ) ; o th e r c o s t s  a n d  d a m a g e s  
a u th o r iz e d  b y  statu te- g ra n ts  to  u n iv e rs it ie s  fo r 
R e se a rch  a n d  D e ve lo pm en t (not to  e x c e e d  
$750,000 annua lly )

A pp rox im ate  an n u a l re v e n u e  =  $9 m illio n  
A pp ro x im a te  n um be r o f p e rso n n e l fu n d e d  =  10 
A pp ro x im a te  a n n u a l e x p e n d itu re s  =  $500,000

O ffice  o f th e  
Lo u is ian a  O il b p ill 
C oo rd in a to r 
(504) 922-3230

N ew  J e r s e y  S p i l l  
C o m p e n s a t io n  

F u n d  
(NJSA 58:10-23.11)

1.5 cen ts/ barre l ta x  o n  o il 
a n d  p e tro leum  p ro d u c ts  
tra n s fe rre d  w ith in  s ta te ; 1.75 
to  ap p ro x im a te ly  4 c e n ts  per 
b a rre l ta x  o n  a ll h a za rd o u s  
s u b s ta n c e s  tra n sfe rre d  
w ith in  th e  s ta te

a ll d irec t/ in d irec t c o s t s  for o il a n d  h a za rd o u s  
s u b s ta n c e  sp ills ;  re se a rch  an d  de ve lo pm en t; 
adm in is tra tiv e  c o s t s  o f o il s p ill p lan  re v iew s

A pp ro x im ate  an n u a l re v e n u e  =  $14 m illion  
A pp rox im ate  n um be r o f p e rso n n e l fu n d e d  =  100 
A pp rox im ate an n u a l e x p e n d itu re s  =  $5 m illio n  
A pp rox im ate ly  $70 m illio n  cu rren tly  in fund; 
in te re s t from  fund  p a y s  fo r re se a rch  
(app rox im ate ly  $500,000 annua lly)

D epartm en t o f 
E n v iro nm en ta l 
P ro te c tio n , B u reau  
o f D isc h a rg e  
P reven tio n  
(609) 984-4306

T e x a s  C o a s t a l 
P r o te c t io n  F u n d  

(Texas N atu ra l 
R e so u rc e  C o d e , 
S e c t io n  40.152)

2 cen ts/ barre l tax  on  a ll 
c ru d e  o il lo a d e d  o r 
o f f- lo a d e d  in T e x* ' 
po rts ; ta x  s u sp e n d e d  
w h en  fund  re a c h e s  $25 
m illion , re rn p o se d  a t $14 
m illion

t

adm in is tra tiv e  e x p e n se s , p e rso n n e l an d  tra in in g  
e x p e n se s , e q u ip m en t m a in te n an c e , an d  o p e ra t in g  
c o s t s  re la te d  to  im p lem en ta tio n  a n d  en fo rcem en t 
o f s ta tu te ; re sp o n se  c o s t s  re la te d  to  a b a tem e n t an d  
co n ta inm en t o f a c tu a l o r th re a te n ed  d is c h a rg e s  o f 
o il; d a m a g e s  re la te d  to  a c tu a l o r th re a ten ed  
d is c h a rg e s  o f o il; a s s e s sm e n t , re sto ra tion , 
reh ab ilita tio n , o r re p la c em en t o f o r m itig a tio n  o f 
d am a g e  to  n a tu ra l re so u rc e s ;  in te ra g e n cy  co n tra c ts  
(not to  e x c e e d  $1.25m illio n  annua lly ) : p u rc h a s e  o f 
re sp o n se  e q u ip m en t (not to  e x c e e d  $4 m illion) an d  
th e  p u rc h a s e  o f re p la c em en t e q u ipm en t a s  
n e c e s sa ry ; o th e r c o s t s  an d  d a m a g e s  a u th o r iz e d  b y  
s ta tu te

A pp rox im ate  an n u a l re v e n u e  = $12 m illion 
A pp rox im ate  n um be r o f p e rso n n e l fu n d e d  = 40 
A pp rox im ate  an n u a l e x p e n d itu re s  = $6 m illion

G en e ra l L and  O ffice , 
O il S p ill P re ven tio n  
an d  R e sp o n se  
(512) 463-5329
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S ta te  F u n d P r im a ry  R e v e n u e  S o u r c e P u r p o s e  /  U s e C o m m e n ts C o n t a c t

W a sh in g to n  O il 
S p il l R e s p o n s e  

A c c o u n t
( R C W  C h a p te r

90.56)

W a s h in g to n  O il 
S p il l 

A d m in is t r a t io n  
A c c o u n t  

( R C W  C h a p te r
90.56)

2 cents/barrel tax o n  all 
c r u d e  oil a n d  p e tro leum  
p ro d u c ts  d e livered  to  
m arin e  term ina ls in th e  
sta te

3  cents/barrel tax o . . all 
c r u d e  oil a n d  p e tro leum  
p ro d u c ts  d e livered  to  
m arin e  term ina ls in th e  
sta te

for c le a n u p  c o s t s  o f  oil a n d  p e tro le u m  p ro d u c t  
sp ills , w h e n  th e  spill c o s t s  e x c e e d  $ 50,000

for rou tine  c le a n u p  re s p o n se , m a n a g e m e n t, staff, 
e n fo r ce m e n t,  p lan  review , co o rd in a tio n  a n d  p u b lic  
o u tre a ch .

A p p rox im a te  a n n u a l r e v e n u e  =  $3 m illion 
A p p rox im a te  n u m b e r  o f  p e r so n n e l fu n d e d  =  0  
A p p rox im a te  a n n u a l ex p e n d itu re s  =  n/a

A p p rox im a te  an nua l r e v e n u e  =$4 m illion 
A p p rox im a te  N u m b e r  o f  p e rso n n e l fu n d e d  =  35 
A p p rox im a te  a n n ua l e x p en d itu re s  =$4 m illion

D e p a r tm e n t o f 
E c o lo g y .  R e s p o n s e  
to  H a za rd o u s  
M aterial Sp ills  
(206) 4 5 9 -6 6 5 8

n/a = n o t available at th is tim e

S o u r ce s :  S ta tu te s  of, a n d  interview s w ith o fficia ls in, s ta te s  listed. 

Prepared by the Legislative Research Agency, April 1993 (93.186).
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Alaska North Slope Oil Profits and 
Proposed Environmental Mitigation Measures

Richard A. Fineberg 
B ox 4 16  

E ste r, A laska 99725

(Advance copy of a paper prepared for presentation at the 15th Annual North American 
Conference of the International Association for Energy Economics, Westin Hotel, 
Seattle, Washington, Oct. 11-13,1993 frevised 8/18/93J)

ABSTRACT

This paper describes a model that uses available public information on North 
Slope production economics to place proposed expenditures on environmental 
measures in the context of North Slope per-barrel costs and profits. It is estimated that 
after-tax profits from North Slope production and pipelining operations exceed $3 
billion annually. If these operations were controlled by one firm (in fact, three 
companies control more than 90% of Alaska's production and pipeline facilities), that 
company would rank among the five most profitable industrial corporations in the 
nation. Using the per-barrel model and Alaska Department of Revenue forecast 
scenarios, it is also possible to estimate fttture North Slope profits. It is estimated that 
currently debated expenditures of $150 million for spill prevention and environmental 
mitigation measures would reduce industry profits in the year 2000by approximately 
one cent per barrel, compared to total after-tax profits in excess of $5.00per barrel.

INTRODUCTION

Alaska is often the reluctant host to intense public policy battles between 
environmental protection and development These issues are frequently cast in 
economic terms: How much can the proponents of a proposed project afford to pay 
for environmental protection measures? Or. What will be the economic 
consequences of going forward with, delaying or halting the project? Because 
economics frequently frames these questions, it seems appropriate to ask whether 
economics can also provide answers. Certainly economics is the correct discipline 
for analyzing the costs. At the same time, it must be recognized that assessment of 
environmental risk is not turf on which economists are necessarily expert With this 
background in mind, we will look at one manifestation of Alaska's perpetual debate: 
How much spending on environmental protection —  principally on prevention of oil 
spills and mitigation of other potential environmental hazards —  should the owners of 
the Trans-Alaska Pipeline i (TAPS) be required to bear?

This question frequently finds its way Into the public policy arena, especially 
since March 24,1989, when the tanker Exxon Valdez banged into Bligh Reef in 
Prince William Sound The ruptured tanker caused the largest oil spill in the history 
o f this nation.2 It is widely understood by all but oil industry attorney s and officials 
that the oil companies that were charged with responsibility for safe shipment of 
Alaska North Slope (ANS) oil failed miserably on their long-standing promises to
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build and operate the safest system in the world, and to respond promptly and 
effectively to any spill that should occur 5 It is also undisputed that since 1989, the 
owners have spent hundreds of millions of dollars in repairing pipeline problems and 
upgrading their inadequate prevention and response systems.

Two currently debated proposed environmental mitigation measures are a vapor 
emissions recovery system to capture potentially toxic emissions vented during 
loading and off-Iopduig tankers at Valdez and specially-designed tractor tugs to 
handle a disabled tanker. Both measures are in place at other ports, but not at the 
Alaska terminal that ships approximately 20 percent of the nation's domestic crude oil 
production. Together, it is estimated that these improvements would cost the North 
Slope owners up to $150 million. Should these measures be required, or has 
Alaska's leading industry and revenue producer spent enough? To answer this 
question requires balancing environmental risks against the costs of prevention and 
mitigation measures. This paper focuses on the second half of this equation.

THE PROBLEM: WILL ENVIRONMENTAL EXPENDITURES KILL 
ALASKA'S GOLDEN GOOSE?

Each year the nation's largest oil shipment facility, situated three miles across 
Port Valdez from the town of Valdez, puts one million pounds of benzene, a known 
carcinogen, into the atmosphere. Alyeska asserts that no serious docu men table health 
risk exists from the pipeline terminal. Unpersuaded by its review of the industry- 
funded scientific study on which Alyeska relies, in September 1992 the 
Congressionaliy-mandated Prince William Sound Regional Citizen's Advisory 
Council passed a unanimous resolution asking Alyeska to install immediately a vapor 
recovery system to capture and incinerate the gasses vented when tankers deballast 
and load at Valdez. Alyeska declined. In his response to the oversight group, 
Alyeska's then-Presideot J.B. Hermiller cited current regulations that do not require 
the venting system, current health risk information and the $ 120 million cost as the 
driving factors in his rejection of the petition.*

Special escort vessels known as tractor tugs have been commissioned to 
accompany tankers in and out of port at the Louisiana Off-Shore Oil Port facility 
(LOOP), Puget Sound and San Francisco Bay. With a special, mid-ship propulsion 
system that allows the tractor tug to apply power in any direction, not just forward, 
the tractor tug is judged by many experts as superior to the conventional tug because 
it can provide both retarding forces and effective steering assistance. Two tractor 
tugs would cost approximately $25 million. Alyeska's owners have deferred 
obtaining for Prince William Sound the vessels they have procured for other ports.5

The motivation for these decisions is reflected in the statements of Alyeska 
officials, who have warned repeatedly that the costs of the environmental protection 
measures at Port Valdez and on the TAPS line itself must be weighed carefully 
against the fact that oil production is now declining and increased costs will cut into 
long-term North Slope production, inevitably hastening the demise of Alaska's 
golden goose. For example, speaking at an international conference on energy 
issues in Anchorage in July 1992, Alyeska Vice President for Environment and 
Contingencies M.F.G. Williams pointed out that "there comes a time when all of 
those small costs [on environmental measures] become factors in future operating or 
investment decisions." As an example, Williams turned to his experience in coal 
mining to suggest that foreign coal producers seemed to undercut their U.S. 
competitors "by the amount we had to pay to the U.S. for end of mine reclamation."6
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In a January 6, 1992 speech to the Anchorage Chamber of Commerce,
Alyeska's HermiUer warned that North Slope production was declining and put out 
his usual strong plug for a cost-benefit approach to environmental regulation. "If the 
state imposes excessive financial burdens on the owners of the production going 
through the line or on the pipeline system itself," HermiUer said, "the line will close 
sooner than later." As an example o f a cost Alyeska should not be asked to bear until 
unacceptable harm to the environment or to public health is shown, HermiUer cited 
the vapor recovery system he later rejected.

"We must live within our means," HermiUer said. "If as throughput declines 
one third over the next six years and our costs are reduced by less than one third 
during the same period, our cost per barrel will increase. Accordingly, we must find 
ways to reduce costs to be able to keep the pipeline a viable economic enterprise for 
as long as pc iible in the coming years."7

To assess the economic validity of the Alyeska position, it is necessary to ask 
what level of expenditures might— or might not —  be within the means of Alyeska 
and its owner companies.

ANS PRODUCTION AND PIPELINE PROFITS
Although profits from Alaska North Slope production and pipelining are not 

reported by the producing companies or any government entity, using a variety o f 
published sources it is possible to estimate average profits with a fair degree of 
precision. Once the data are assembled, profits to the North Slope owners can be 
estimated by subtracting production and shipping costs, taxes and royalties from the 
market price of oil. An example of profit calculations for 1991 is provided in Table 1 
on the following page. That table begins with the Lower-48 sales price of oil (line 
1), then subtracts pipeline charges (lines 4 and 5) and marine transportation (line 12) 
to estabUsh a field or basis price (line 13) for calculating state royalties and production 
and property taxes (Une 14). After those payments are calculated, operating and 
capital costs (line 15) are removed State income tax, estimated from published 
figures (line 17), is then subtracted The resulting net revalue figure is the basis for 
estimating federal income tax (line 18). The producers also own TAPS and the feeder 
pipelines in shares roughly equal to their production shares, with the exception of 
Conoco (which produces the Milne Point field —  less than two percent of total ANS 
production —  but has no ownership share in TAPS). To develop a comprehensive 
picture of North Slope profitability, TAPS profits (line 11) and feeder line profits 
(line 8) therefore must be adued to production profits. The resulting total appears at 
line 22. To account for different market and transportation prices for West and Gulf 
Coast oil, calculations are made for each destination. The weighted average of West 
Coast and Gulf Coast ANS dispositions appears at line 23.*

Where official data are not available or are in dispute, the model relies on 
conservative estimates that tend to understate ANS profits. For example, the property 
tax is based on a gross Alaska tax figure that includes Cook Inlet facilities and 
therefore overestimates the tax on ANS production and, correspondingly, 
underestimates industry profits. Similarly, the federal income tax is estimated at 
32.1% -  very near the nominal rate of 34% and much higher than the rate that the 
limited information available from published studies indicates that oil companies 
actually pay.*
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Tahirl FaiiM fcriAUifc«N<ilhSkwFrBArti(ral PiBdiM Profili far 1991

BoflhStocfrefu  Andn iv . All  .H ELPS . ^ -.AH SA gqtf tb U -:/, VstsaS t p a a n a t r o u  n m u m / - t j u u i u i  
Gulf Cond

.UOM.I ~  ' I

W. Coaal
. . . . i W

1 Average Price for ANS (Spa) SI8J5 $1721 Aladta Dept, of Revenue (ADOR) data
2 Quality Adjuated Price fUaed for individual field analyaii]
3 PnvWnin. / D i c t i o n  U U  U J t  \ M . I  A m *

a Production 664.8W / 1.822 Aloha Dept. ofNrauil Reaourceadau
b. Vohme to Ena / Went Cunal (*) 21.93* 78.07* Front ADOR do*

4 Feeder Pipeline Tariff* (JO. 10) ($0.10) Wghtd. avg. nun of ileam 4a thru 4g
a Opening A capital coau (30.04) ($0.04) Aiaaka Dept, of Law (ADL 7/29(92) leaa 4b
b Stale A local property tax (pipcliaca) SO.OO $0.00 30* of total ADOR property tax
c Stale income tax (pipelinea) $0.00 $0.00 4d * (eff. u«e tax m e / eff. fed. tax Mr.)
d Federal income tax (pipelinea) ($0.01) (SO01) ADL (7/29/92) leaa item 4c
e Aftertax margin ($0.02) ($002) ADL (7/29/92)
f Recovery of deferred return ($0.01) ($0.01) *
1 DRAR allowance $0.00 $0.00 •

5 TAPS Pipeline Tariff ($3.41) ($3.41) Sum of ileaa 5a thro 3h
a Operating A capital coala ($131) ($131) •Marita Dept, of Law (ADL; 7/29/92) leaa 5b
b Sune A local property tax (pipeliaoa' ($ffl5) ($015) 30* of total ADOR propoty lax
c Slate income tax (pipelinea) ($0.09) ($009) 5d •  (off. nate tax Me / eff. fed. tax me)
d Federal income tax (pipelinea) ($0.65) ($065) ADL (7/29/92) leaa item 5c
e Aficr-tax margin ($0.49) ($0.49) ADL (7/29/92)
f Recovery of defeated retain <$03«) ($064) a>
f  DRAR allowance ($0.08) ($008) •
b Purnpdbiliry Quuge JUaed for individual field analyaii)

6 Suie Shoe (Feeder Linea) <$aoi) ($0.01) Sum of itema 4b. 4c
7 Federal Share (Feeder Linea) ($0.01) ($0.01) hem4d

8 fatdnaky Profit (Feeder Linea) $0.03 $0.03 Sum of itema 4c, 4f

9 Suit Share (TAPS) ($025) ($025) Sum of heme 5b, 5c
10 Federal Shaft (TAM) ($063) ($0.65) heaiSd

11 Indaatxy ProGl (TAPS) $1.13 $1.13 Sum of ileaa 5e. 5f

12 Tanker (to Oulf / We* Coaal) ($3.83) (51.07) USFRA dau (ADOR)

13 WeHbead value $11.02 $1264 Sumofitemi 1.4,3, 12

14 SlMe Royefciea, ProdUctioc A Property Taxea ($3.01) ($3.41) Sum of itema 14a thru 14d
a Rtjyaky ($1-30) ($130) here 13 leaa field ooata * eaL field royalty
b Severance lax ($131) ($131) hem 13 *.875 •  oonnri aevonree* ELF
c Spill R^omac A Couaervabou Taxea ($0.05) ($003) 1054*375
d Stale A local propoly tax (prodictiou) ($036) ($036) 70* of total DOR property tax

13 Production coau ($3.49) ($3.49) Sumofiteaa 13a, 15b
a Lifting Coau ($1.19) ($1.19) Derived from unde publication earimaara
b Depletion, Depreciation A Aaotizatioa ($2.30) ($230) Derived "to® trade fxibficarioo eatiomei

16 Net Revenue (production) $432 $5.74 Sum of heme 13,14,15

17 Stale lacaaK Tax (production) ,j0.l5) ($0.15) From ADOR Spr. 92 hen. leu iu-raa 4c, 5c
18 Pedant incase Tax (production) ($1.40) ($1.79) Eat. 321*  of itema 16* 17

19 InduaBy Profit (pcwhrctiao) $2.96 $3.79 Sam of itema 16 A n  18

20 Tout Sme Skate (production *  ptpebnea) $332 $332 Sum of beau 6,9,14,17

21 Tool Federal Shoe (fxodactioe ♦ pipelinea) $2.06 $245 9um of rtema 7, 10, 18

22 Total InAitriy SYofil (production + pipelinea) $4.12 $4.95 Sum ofitcM l. 11.19

23 CY 91 InAamry Avg. prr-feami ANS Profit $4.77 (Oalf (Uae 22 •  li*e 3b) ♦
Wed Coaal (bat 22* liac 3b))

[Ftwk North Siofr Profits and /Vudara'iw Prmfrca, p. 43]
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As Table 1 indicates, in 1991 after all costs, royalties and taxes were paid, 
North Slope owners earned an estimated profit of $4.77 per barrel on their Alaska 
production and pipeline operations. TAPS profits accounted for approxiirately 
$1.13 per barrel, or 23.7 percent of this total.10

Daily profits can be derived from Table 1 by multiplying the daily per-barrel 
estimated profits (line 23) by the average daily production (line 3a). At an avenge 
1991 daily production rate of 1.82 million barrels per day, after-tax net profits on 
Alaska operations totalled approximately $8.7 million per day. Of this amount, 
TAPS profits o f  $1.13 per barrel contributed approximately $2.0 million per day. 
Total ANS production and pipeline profits for 1991, estimated by multiplying tit 
daily average by 365 days, were $3.17 billion.

Insofar as the profits from ANS production and pipelining are concerned, was 
1991 a typical year? As indicated above, profitability of North Slope operations is 
not tabulated in any form that will answer that question. ANS protection and 
pipeline profits for the years 1977 through 1987 were estimated in a 1989 
accountancy study commissioned by the Alaska Department of Revenue. That report 
was prepared by Dr. Edward Deakin, Price-'Waterhouse Professor of Petroleum 
Accounting at the University o f Texas. The per-barrel profits model was tested 
against Deakin's results for 1987 and the results tracked quite closely, producing a 
nearly identical divirion of the economic rents.11 To fill the gap between 1988 and 
the present, a simplified version o f the model in Table 1 was created for the years 
1988-90 and 1992.12 The results o f this exercise are shown, with the Deakin’s 
1977-87 figures and the 1991 estimate, in Tables 2 and 3 on the following pages.

From these data, it is clear that the 1991 resv •' were not unusual. As Table 3 
indicates, estimated ANS production and pipeline ofits for the seven-year period 
between 1986 and 1992 averaged approxin.stjb j. 7 billion in 1993 dollars.

When the 1977-87 profits estimates fro. .te earlier study are summed with the 
1988-92 profits estimated in this report, the North Slope producers have earned a 
cumulative after-tax profit of approximately $58.6 billion (nominal) from their Alaska 
production and pipeline operations since 1977. Of this sum, $42.3 billion is from 
production and $163 billion is from pipeline operations.

Expressed in inflation-adjusted (1993) dollars, estimated North Slope 
production and pipelining profits exoeed $85 billion.
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Table 2.
Estimated Aiaala North Slope Emuction and Pipeline Profits

(Nominal t)

(1) (2)

Y e a r  N o r th  S lo p e  P roduc tion  

A  F e e d e r  L in e  P ro f ib

1977 $260,000,000.00

1978 $639,000,000.00

1979 $3,030,000,000.00

1980 $3,212,000,000.00

1981 $3,443,000,000.00

1982 $3,483,000,000.00

1983 $4,026,000,000.00

1984 $4,313,000,000.00

1985 $3,468,000,000.00

1986 $1,250,000,000.00

1987 $1,989,000,000.00

1988 $1,806,922,980.00

1989 $2,591,784,520.00

1990 $3,966,079,950.00

1991 $2,420,126,800.00

1992 $ 23 5 7 ,11 9 ,9 71 .0 0

1993 _____________________

(3)

TAPS Profits

$0.00
$ 570,000 ,000 .00

$1,019 ,000 ,000 .00

$949,000 ,000 .00

$1 ,046 ,000 ,000 .00

$1 ,250 ,000 ,000 .00

$1,457 ,000 ,000 .00

$1,686,000,000.00
$1386,000.000.00
$1,768 ,000 ,000 .00

$1326.000,000.00
$ 8 7 7 3 7 8 ,0 8 0 .0 0

$811321,680.00
$ 7 9 0 3 5 8 ,6 5 0 .0 0

$ 7 5 1 3 0 3 ,1 0 0 .0 0

$ 7 0 9 ,0 5 2 3 4 9 .0 0

(4)

North Slope Production 
&  Pipeline Profits 

(Nominal $)

$260,000 ,000.00

$ 1 3 0 9 ,0 0 0 ,0 0 0 .0 0

$4,048 ,000 ,000 .00

$4,161 ,000 ,000 .00

$4 ,490 ,000 ,000 .00

$4,733 ,000 ,000 .00

$5,483 ,000,000 .00

$5,999 ,000 ,000 .00

$4,854 ,000 ,000 .00

$3,018 ,000 ,000 .00

$ 3 3 1 5 ,0 0 0 ,0 0 0 .0 0

$ 2 ,6 8 4 3 0 1 ,0 6 0 .0 0

$ 3 ,4 0 3 .0 0 6 3 0 0 .0 0

$4,756 ,638 ,600 .00

$3,171 ,429 ,900 .00

$ 3 .0 6 6 ,1 7 2 3 2 0 .0 0

T o ta ls :  $ 4 2 3 5 5 ,0 3 4 3 2 1 .0 0  $ 16 39 6 ,4 1 3 .8 5 9 .0 0  $ 5 8 3 5 1 ,4 4 8 .0 8 0 .0 0

(o r) (or) (or)

$42.3 b i l l io n  n o m in a l $ $16.3 b i l l io n  n o m in a l  $ $58 .6  b i l l io n  n o m in a l $

Notes

(2 ) 1977 -87 p r o f its  fro m : E d w a r d  B . D e a k in , O i l  In d u s tr y  P r o f i ta b i l i t y  in  A la s k a  1969

th ru  1987 ( A la s k a  D e p t, o f  R e v e n u e , M a r c h  1 5 .1 9 8 9 , T a b le  01 -1 ,111 -3 );

1988 -92 p r o f its  c a lcu la te d  b y  th e  au thor fr o m  p u b l is h e d  sou rces ..

(3 ) 1977 -87 p r o f its  from : E d w a r d  B . D e a k in , O i l  In d u s tr y  P r o f i ta b i l i t y  in  A la s k a  1969

th ru  1987 (A ia a k a  D e p t, o f  R e v e n u e , M a r c h  1 5 ,1 9 8 9 , T a b le  I V -3 ) ;  1988-92 

p r o f its  c a lc u la te d  b y  the au th o r  fro m  p u b lish e d  so u rces .

(4 ) *  ( C o l .  2 )  + ( C o l .  3)


