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CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME IS RESA JERREL, AND
I AM THE STATE DIRECTOR FOR THE NATIONAL FEDERATION OF INDEPENDENT
BUSINESS - NFIB/ALASKA. | AM APPRECIATE! THE OPPORTUNITY TO COMMENT
IN FAVOR OF SB 212-

BACKGROUND: NFIB/ALASKA IS COMPRISED OF 4,000 SMALL AND
INDEPENDENT BUSINESS OWNERS. THE LEGISLATIVE AGENDA OF NFIB/ALASKA
IS DETERMINED BY OUR BALLOT. THE BALLOT IS OUR ANNUAL POLL OF OUR
MEMBERS ON A SERIES OF ISSUES DEEMED CRIT'CAL TO SMALL BUSINESS. A
MAJORITY VOTE, OF THE MEMBERS IN RESPONSE TO THE POLL, SETS OUR
POLICY AND POSITION ON LEGISLATIVE ISSUES.

FDR THE RECORD THE FOLLOWING IS THE RESULT OF THE 1990
NFIB/ALASKA BALLOT QUESTION REGARDING GOVERNMENT COMPETITION:

Should legislation be passed that would restrict

government agencies from competing with private

business in Alaska?

Yes 83% No 6% Undecided 11%

CURRENT LAW REQUIRES PUBLICATIONS OF STATE AGENCIES TO BE
PRODUCED AT A STATE OPERATED FACILITY WHENEVER POSSIBLE. THIS PUTS
THE STATE IN DIRECT COMPETITION WITH SMALL BUSINESSES. IT ALSO, PUTS
SMALL BUSINESSES AT A DISTINCT DISADVANTAGE IF THEY WANT TO DO
BUSINESS WITH THE STATE.

SECTION 5, ON PAGE 5, STARTING AT LINE 6, REPEALS THAT LAW AND
SHIFTS THE PREFERENCE FROM STATE OPERATED PRINTING FACILITIES TO
PRIVATELY OWNED BUSINESSES. NFIB/ALASKA BELIEVES THAT SB 212 WILL

HELP LIMIT THE SIZE AND COST OF STATE GOVERNMENT AND FOSTER ECONOMIC

GROWTH IN THE PRIVATE SECTOR.
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ALTHOUGH IT DOES NOT ELIMINATE COMPETITION FROM OTHER STATE OR
LOCAL AGENCIES - IT IS CERTAINLY A BIG STEP IN THE RIGHT DIRECTION.

THANK YOU FOR THE OPPORTUNITY TO COMMENT IN SUPPORT OF THIS
WORTHY LEGISLATION. | WOULD URGE YOU TO MOVE THE BILL OUT OF
COMMITTEE SO WE CAN, HOPEFULLY, SEE IT BECOME LAW THIS YEAR. IF YOU

HAVE ANY QUESTION, | WOULD BE HAPPY TO TRY AND ANSWER THEM.



1994 LEGISLATIVE SESSION Bil
FISCAL NOTE (S Publish Dete.
Revision Date:  1/27/94 Department Affected: DOT&PF
Title: Stau* Procurements and Publications BRU: E&OS
Component: D&C

Sponsor Senate L&C Committee Component Serial Number: 547

OPERATING FY95 FY96 FYO97 FY98 FY99 FYO00

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 5.0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING: 5.0 0 0 0 0 0
| CAPITAL 0 0
| REVENUE FUND SOURCE 0 0

1002 FEDERAL RECEIPTS 0 0 0 0 0 0

1003 GF MATCH 0 0 0 0 0 0

1004 GF 5.0 0 0 0 0 0

1005 GF/PROGRAM RECEIPTS 0 0 0 0 0 0

1006 GF/MHTIA 0 0 0 0 0 0

OTHER 0 0 0 0 0 0

TOTAL FUNDING: 5.0 0 0 0 0 0

Changes n d"dd/3 _ A A

POSITIONS reflect NO FISCAL CHANGE franme ongrai ~ Changesin C 5 B

FULL-TIME fiseel rote. This fisl rote isappropriate. reflect NO FISCAL CHANGE from tne original

PART-TIME v AJLJ fiscal note. This fiscal note is appropriate.

TEMPORARY date Comie Aide Il-td- )

@ Comte Ade (initial)

Estimate of current year (FY94) impact; $ 0

ANALYSIS: (Attach a separate page if necessary) The $5,000 will be used to develop regulations for
the pilot program. Since tiiis is a pilot program, it will not be applied to all state funded projects but on selected
ones with the most opportunity for success. In FY94 about $30 million in state funded projects were awarded. We
anticipate it being used on approximately 10% of the projects. Although any bonuses should be off set by lower
bids, it may be necessary to set aside project specific funds to pay for the bonuses.

Prepared by: Mai Linthwaits.., Director Phone:  465-2951
Division: Date:  February 1,1994
Approved by Commissioner Phone:  465-3901
Agency:  Department of Transportation and Public Facilities Date:  February 2,1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For furthar distribution Information call tha Govarnor'a Laglalatlva Offlca
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PEGGY It. THOMAS
9701 Brien Street
Anchorage, Alaska 99516
(907) 346-3416

TO: FAX (907) 465-4565
FAX LETTER

16 March 1994

Hon. Ramona Barnes, Speaker,

and Members of

The Alaska House of Representatives
Box V

Juneau, AK 99811

RE: CSSB 212 (FIN) AM - State Procurement Code Amendments

Dear Madam Speaker and Members of the House:

PLEASE REFER COPIES OP THIS LETTER TO STAFF AmMD MEMBERS.
GREAT CARE AND MORE STUDY IS NEEDED BEFORE SB 212 IS PASSEDI

Specific detailed comment* are attached for your use and action.

Although parts of the bill provide valid, even laudable solutions,
Section 8, regarding innovative contracting, 1is not a plausible
solution to perceived problems, and may have grave consequences.
Purity of motive for adoption of Section 8 (Innovative Contracting)
is not entirely clear. Therefore, you should at least be aware that
incentive contracting methods are already acceptable under federal
guidelines regarding federal funding and also under AS 36.30. By
making a special exception to the law, hidden or private agendas may
result in and promote corrupt practices.

My attached review is no smoke screen, but the proposed Section 8 of

subject bill may be. I am a qualified expert, with over forty years
experience 1in government agencies engaged in public procurement and
contracting. For the purposes stated, Section 8 is not needed.

Please give weight to the attached review comments and suggestions
regarding subject bill in your deliberations.

IfT 1 can be of any further assistance, or service pleaBe call (907)
346-3416.

Sincerely,

P_M.
Chief Executive Officer

Attachment

Review Comment* - CSSB 212 (FIN) AM (9 page*)
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REVIEW COMMENTS - CSSB 212(FIN) AM - AMEND STATE PROCUREMENT CODE

Very few changes are needed to make the proposed bill plausible.
EXCEPT that Section 8 should not be enacted at all. comments include
specific reference to CSSB 212(FIN)AM, section-by-section, as
indicated herein.

Because of the nature and importance of fundamental principles which
will be affected if Section a is enacted, that section is addressed
first below. Comments regarding other sections of the bill follow
Section 8.

Section 8. INNOVATIVE CONSTRUCTION PROCUREMENT METHODS8 PILOT
PROGRAM.

The Legislature SHOULD NOT ADOPT this section based on numerous
questions which remain unanswered for valid reasons outlined below:

1. Proposed "innovative" methods were crafted to circumvent federal
rules which specifically prohibit application of local preference in
procurement. (This purpose was clear in explanatory information
distributed at hearings on the bill.)

2. Proposed "innovative" methods attempt to legitimatize "buying in"
or "low-balling”™ of bids under the guise of innovation, even though
such practices fly in the face of recognized fundamentals of good
procurement practice.

3. Proposed "innovative"™ methods preclude compliance with cost and
pricing data requirements which are absolutely essential to
determination of reasonableness of price for change orders and price
adjustments.

4. Proposed "innovative" methods make it impossible for a contractor
to certify the accuracy and completeness of current cost and pricing
data which is submitted for a contract. Contractor cost and pricing
data are required by both federal and state law. Also See COST OR
PRICING DATA DISCUSSION below.

5. Propoeed "innovative" methods equate to cost-plus-percentage-of -
cost contracting if a "bonus"™ 1is to be provided subsequent to
completion of the work as a percent of thj contract amount. Both
federal law and AS 36.30.370 prohibit the use of such contracts. The
basic contract amount is based on costs, and the promise of
provision of a fee, bonus, or whatever itmay be called as a percsnt
of ths actual violates the prohibition.) If the amount of fee or
bonus is known (at award) by provision inthe contract, ti?en the
amount of it must propsrly be included inthe bid/contract total for
purposes of bid evaluation.

6. Proposed "innovative"” methods will require contractors to finance
and carry an additional 5% (or other bonus percentage of the cost of
a job until after the "bonus" 1is paid, including the interest cost
of money, much to their financial detriment. It is usual to retain
a percentage of the contract amount of completed work pending final
completion of a construction contract. If the retainaga is 10%.

Review Comments CSSB 212(FIN)AM - P. Thomas (3/10/94) Page |
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then the contractor is already perhaps footing the bill for ir+*direst
on tne retainage, and if interest on an extra 5% (or other bonus
percentage) 1is added to that it may be injurious. This will place
additional burden on local contractors.

7. Proposed "innovative™ methods will result in inadequate bonding
of construction contracts. Bonding requirements are basec. on the
amount of the bid and/or contract, and probably will not include any
potential after-the-fact 5% (bonus) which in reality should be a
part of the contract bid price. Insufficient bonding, anything
short of bonding based on the full amount required for completion of
the work, does not adequately protect either State or surety
interests.

8. Proposed "innovative" methods will cause bonding companies to
raise the cost of, or perhaps even refuse to bond State contractors
due to incr liistency between bonding provisions, bond penal sums,
contract amount(s), and the actual liability of the surety.

9. Proposed "innovative" methods either put the contractor at risk
for potential failure to "earn" an after-the-fact bonus (which an
agency could arbitrarily or otherwise subjectively determine)

or

Proposed "innovative”™ methods constitute promise to pay the fee or
bonus whether or not it is merited, thus said fee or bonus 1is part
of the basic contract price which effectively raises the price of
the original bid.

10. Proposed "innovative" method 1is based on belief and hope that if
contractors know they will receive a bonus after-the-fact, they will
bid lower to get the job. This 1is intended to provide the same
advantage to Alaska businesses that 5% Alaska bidder preference
would give. Either concept is anti-competitive, and will not
succeed in fostering Alaska"s economy. In the trade, this is called
"buying in" and is totally contrary to acceptable contracting
practices.

Proposed "innovative" methods are based on a false premise which
assumes that Alaska bidders cannot successfully compete with outside
firms for State construction contracts. Alaska bidders quite
frequently compete successfully against outside firms for federal
construction contracts.

If there is a serious negative fl. w of state business going
"outside™ it is surely not concanvrated in the construction areal

Construction contracts sre performed in Alaska.
Why then should it be necessary to "innovate" construction
contracting? More realistically, then, the real problem may be 1in

other contracting areas, 1i.e., equipment and matarialr purchases, or
contracts for services other than construction.

Review Comments CSSB 212(FIN)AM - P. Thomas (3/10/94) Page 2



04/22/1994 07:35 9073461079 DON AND PEGG" THOMAS PAGE 05

PREFERENCE IS NO ANSWER - THE REAL PROBLEM NEEDS A VALID SOLUTION.
PARTIAL PROBLEM DEFINITION AND SOLUTION CAN BE ACHJ -VED AS FOLLOWS:

It is unlikely that any consistent success of outside firms 1in
competition for State contracts to the exclusion of Alaska firms cin
be explained as differences 1in costs alone. Logically, the
differences in costs for an Alaska contractor to perform a
construction contract versus the costs incurred by an outside firm
to do the same project in Alaska are probably minimal, i.e.:

- All construction contracts over $2,000 require that labor shall be
paid no less than statutorily prescribed wage rates. (This 1is also
true for federal contracts.) Therefore, labor costs should be
virtually the same for both Alaskan and outside firms.

- Materials which are incorporated in the work if not already in
Alaska, must be purchased and shipped to Alaska. This is true for
both Alaskan and outside firms, and therefore material costs should
be virtually the same for both.

- Alaska firms generally hire local labor, thus no transportation of
personnel from outside Alaska is required. This should lower costs
for Alaska firms. Also, even if only outside firm managers or
supervisors are transported here from outside, and t_ieir salaries
are lower than Alaska®s norm, they also must be housed in Alaska
during the job, which should increase the cost for the outside firnm.

- Equipment required for performance of a job is normally already in
Alaska if used by Alaska firms, but an outside firm will either have
to obtain/rent and operate equipment on the Alaska economy or ship
in equipment from outside. Therefore, Alaska firms seem not to be
at a disadvantage.

- Bonding and insurance requirements are the same for outside and
Alaska contractors.

- Business management by long distance usually costs more than local
management presence.

- if contract provisions regarding wage rates, insurance,
supervision, proper handling of changes, and other aspects of job
performance are properly administered, there should not be any
substantial differences in COSTS incurred by either local or outside
contractors.

>0, where are the differences? Apparently, there is some laxity or
advantage which is enjoyed by the outsiders which is not afforded
the locals. «f labor laws and other contract requirements are
upheld and enforced by the State"s Procurement and Contracting
Officers then Alaska firms should be able to bid on a par with
outsiders. They do it in federal work (Many years of personal
experience of the undersigned has shown that wage laws and other
provisions which are actively and effectively enforced by the fed
promote fairness in competition), so why can"t we do it with State

Review Comments CSSB 212(FIN)AM - P. Thomas (3/10/94) Page 3
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vork? Bidder awareness and assurance of agency dedication to fair,
effective administration of Ptate contracts will promote trust in
the fairness and increased iportunity of the competitive process.

If the State wishes to use "incentive" type contracts, the law
already provides for that, and new "innovative" methods are not
needed. AS 36.30.370 currently permits "any type of contract"”

except cost-plus-percent-of-cost. Properly designed incentive type
contracts are fully acceptable under both federal and State
contracting law. The contract type used will not necessarily cause
change in the number of contract awards to Alaska firms. BUT, if
other more complex types of contract are needed, 1i.e., 1incentive
fee, performance incentive, etc., etc., then these should be

competently developed and used by the procurement and contracting
professionals who are engaged 1in spending the State®s money, within
existing law.

Use of the more complex contracts, i.e., cost type, 1incentive type,
etc., usually is not a good idea because of the excessive amount of
administrative effort required for both contractors and agencies.
Contracts obviously are lacking in proper administration and
enforcement now, and to further complicate the already weak function
now would simply result in more waste. Incentive type contracts are
much more costly to administer than the more simple fixed price type
of contract. Also, the most preferable type of contract for
purposes of transferring risk to the contractor, instead of to the
State, 1is the firm fixed price type of contract. Variations from
the firm fixed price type of contract routinely lessen the risk on
the Contractor and increase the rick on the contracting agency.

Not to despair! It possible to beef up the force, and make
effective contract aoministration by contrasting professionals a way
of life. Actions which can be taken to produce better performance,

professionalism, and excellence in State crntracting include:

- Emphasis on pertinent training and development,

- Better definition of qualifications and duties, and

- Improved and more comprehensive regulations and procedures,

All of the above will go further toward fostering Alaska®"s economy
than any amendment one could make in the State Procurement Code.
AS 36.30 1is good, and good law should neither be cluttered nor

watered down by addition of any unnecessary or overly indulgent
provisions.

(Continued Next Page)

Review Comments cssb 212(FIN)AM - p. Thomas (3/10/94) Page 4
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section 1. FINDINGS, PURPOSE, AND INTENT

This section gives insight into the background (problems) which the
enactment of CSSB 212(FIN)AM is purportedly intended to resolve.

However,

(1) If Section 8 is enacted as proposed, it will not help
"develop and maintain a strong, stable, and prosperous economy based

on private investment”™ as stated in subsection (a)(l). The State"s
contribution of "bonus"™ money to contractore 1is not by any stretch
of the imagination, "private investment." (See details under

Section 8.)

(2) If Section 8 is enacted as proposed, the intended "strong
and healthy free enterprise system and opportunity for Alaskan
businesses to have free entry into the business market and to grow
and expand,”™ will not be fulfilled. Legalization of "low-balling"of
bids in order to "buy-in" to State contracts (as permitted by
Section 8) will work in direct opposition to the admitted benefits
of the free enterprise system. In effect, Section 8 will dampen
ability of Alaskan business by snatching away opportunity from those
businesses who are not willing or not in a position to finance the
added amount of the proffered bonus money during the progress of a
contract from beginning to end. This concept is hardly "free entry"
into the business market. Depending upon the rate of interest for
financing a job, a contractor could even spend more than the amount
of the bonus (5% ?) which may be dangled as a carrot under
"innovative"™ methods, but payable only after-the-fact. The after-
the-fact bonus won®"t help a contractor to "grow and expand" if the
cost of money during the job erodes the bonus to be paid at the end.
(See details under Section 8.)

(3) Certainly, maximum use of Alaska ™ products "strengthens,

stabilizes, and diversifies Alaska"s economy. There should never be
any question as to the true economic value of the State"s use of
products of Alaska origin. The real problem is not really economic

value or diversity, it is lack of product knowledge and/or zeal on
the part of those who either specify, purchase, or issue contracts.
If those who make the procurement/contracting decisions had more
incentive to make full use of Alaska-origin products, 1i.e., reward
if successful, and/or reflection in negative performance evaluations
if unsuccessful, then the true economic value of the State"s
acquisitions would , no doubt, quickly prove to be more beneficial
to Alaska®s economy. (Also see comments under Seetion 8.)

(4) No matter whether "governmental agencies purchase and use
"out-of-state products or .atvices, mon«.y will continue to flow
outside of Alaska unless all products required are manufactured 1in
Alaska. As for out-of-state services, there must be more zeal on
the part of those who either specify, purchase, or issue contracts
to develop and utilize in-state sources, if the incentive to issue
service contracts to Alaska firms were increased as discussed under
(3) above, there would be much more utilization of local business
for services.

Review Comments CSSB 212(FIN)AM - P. Thomas (3/10/94) Page 5
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(5) Bid documents for State contracts should always specify
""Alaskan products"” especially when "comparable” to "out-of-state
joods"™ which would be purchased instead. (Also see discussion under
(3) above.) It is doubtful that the "loss of revenue in the state"
As any greater than the excess cost of purchasing goods for which
the price may have been increased by the amount of any bonus or
preference afforded to Alaska bidders. (5% ?) When true
comparability exists between in-stute and out-of-state products,
there is actual financial benefit to the State from procurement of
the lowest priced item. If there 1is desire and capacity in the
State by a business to compete as a true production base for
manufactured products, then the market will evolve to the benefit of
the local source. However, in most cases there is not a base of
production in Alaska from which to acquire manufactured products,
i.e., manufacturing is not a predominant trend in Alaska industry.
Until it is, only the markup (if any) on manufactured items will
benefit Alaska businesses who sell to the state.

(6) Reasons underlying the "frequently awarded™ contracts "to

out-of-state firms, even though Alaska suppliers . . . are more
accessible and responsive"™ may be more than just the most obvious
reasons. At first blush, it may seem that those who specify,

purchase, or contract for items and services are simply not doing
their jobs by failure to utilize Alaska products and provide ample
opportunity to Alaska businesses. The reasons may go much deeper
than that, and there may be a darker side to the flow of business to
outside firms. As previously discussed, It matters not where the
products are purchased, 1if goods are not manufactured in Alaska,
money will flow outside. However, 1in acquiring goods which are not
of Alaska origin, Alaska businesses still realize their own markup,
above coats of getting the goods to Alaska. The difference in price
ihen is merely the amount of markup, because an Alaska business may
avail itself of good purchasing practices (lower cost) by shopping
the market effectively to hold down costs, including shipping. The
coet of getting the goods to Alaska 1is going to be an element of
price whether purchase 1is froman outside source or from an Alaskan
business. Likely, the flow ofcontracts to outside businesses for
the State®s construction contracts stems from lack of enforcement of
labor laws, subcontracting provisions, and/or other statutory
compliance requirements present in the State®"s contracts. There 1is
no question that local contractors are preferable for the State's
business, but innovative contracting as proposed by Section t is not
the answer. (See details under Seocion 8.)

(7) Yes, Alaska MUST "examine its purchasing practices in order
to ensure that state agencies support Alaskan businesses by making
every reasonable effort to identify available Alaskan goods and
services and to foster biddingby local businesses and labor

forces."” However, the State mustfirst look inside its operations
to assure top quality in the administration of its contracting and
procurement programs. External fixes, like paying contractors to

bid low, to entice them to do business with the state to their own
financial detriment, and perpetuation of preferences, etc., will not
yield the desired result. Fixing the in-house capacity, getting the
SERIOUS attention of those engaged in SPENDING the State®s money is
the real answer. Refer to the discussion in (3) above. (Also see
details under Section 8.)

Review Comments CSSB 212 (FIN)AM - P. Thomas (3/10/94) Page 6
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(8) Once the State (or the Legislature) hae the full SERIOUS
attention of those engaged in SPENDING the state's money, 1i.e.,

They (procurement and contracting officers) must either zealously
pursue and Ffulfill legislative intent, serve the best interests of
the State, ana uphold the public trust in implementation and
execution of the provisions of AS 36.30 in order to receive
incentive awards for success in their jobs,

OR

Their failure will be reflected in periodic performance ev~luation.
flection 2. AS 36.30.130 (a) is emended

Subsection (3)(B) of amended AS 36.30.130(a) should be deleted.

Under subsections (3)(A) and (B) regarding mailing of notices "to
all active prospective contractors on the appropriate list
maintained under AS 36.30.050" but only "on request" to outsiders,
the question needt to be asked:

Have prospective contractors
"requested" the mailing if they paid a
fee, and asked to be on the mailing
list for specific items or services?

The answer probably is a resounding "Yes!"

Whatever the intent, if competition is restricted in the way
proposed by this section, 1i.e., 1issuing solicitations only within
the State, before and separately from soliciting outside, it will
constructively be anti-competitive, and will slow down (double the
time required for) processing a State procurement and/or contract
from solicitation to award. (The period from user request to award
of a contract/purchase order in professional procurement vernacular
is normally referred tu as procurement "lead-time".)

SUGGESTION FOR IMPROVEMENT IN PUBLIC NOTICE REQUIREMENTS:

It could greatly benefit Alaskan businesses, and give them more
incentive if the law prescribed public announcement (press releases)
of bid awards as a result of competitive procurement methods.
Procurement officers who read thtl news would become more aware of
the successful bidders for all types of State contracts. Public
awareness would increase pressure on agencies to do business in
Alaska. Such notices should be by press release to local newspapers
in the State, and should contain the information which is not unlike
that which the Legislature will require 1in reports submitted under
AS 36.30.540 (6) as amended by flection 4 below.

When two rounds of competition (first inside the State, then another
outside) are required for award of a State contract, it will more
likely increase the urgency of need- such delay in the process will
likely result in more frequent resort to emergency authority under
Aa 36.30.3X0, thus reducing competition and further eroding
opportunity for Alaska business.

Review Comments CSSB 212(FIN)AM - P. Thomas (3/10/94) Page 7
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COST OR PRICING DATA DISCDKSION

AS 36.30.040 (b) (11) and (12) require the adoption of regulations
pertaining to "(11) providing for conducting price analysis; (12)
use of payment and performance bonds "

Cost or pricing data as required by AS 36.30.400, 1in the case of a
change order or modification to a contract is impossible to certify
as accurate, if the price as submitted does not include all costs,
or is not truly reflective of the actual or ultimate known price of
the contract. Whenever a contract is to be awarded, such as a
construction contract, which contains provisions for change orders
and/or price adjustments of any kind, it is known going in, that
there will be non-competitive negotiations in the event that such
changes or adjustments become necessary during the performance of
the contract. Since this is the case, 1in satisfaction of the
statutory requirement of AS 36.30.400, it is only prudent to obtain
cost and pricing data certified as accurate, complete, &, current
as of date of the contract award. Without such cost and pricing
data, it is impossible to determine at a later date the actual
extent and exactly which elements of cost are affected by changes or
adjustments. IT changes and adjustments are made in absence of
overall cost and pricing data for the entire contract, it is highly
probable that increases in contract amount will be too generous and
decreases will be too small to assure the best and fairest deal is
obtained for the State.

Change orders and price adjustments are non-competitive, 1i.e., these
actions are not based on adequate price competition, even though the
basic contract was. Unless procurement officers are obtaining some
form of certified cost and pricing data from successful contractors
at time of award, 1if the contract contains provisions for future
change orders or price adjustments they have not complied with the
statutory mandate to obtain such data.

There is no purpose to be served by getting separate and distinct
coat and pricing data only for and at the time of each individual
change order and/or price adjustment. Standing alone, in isolation,
there is no credence to be gained from a contractor®"s proposed
prices (or cost breakdowns) for only che change or adjustment unless
it is possible to also know the amounts included in tha original
contract price of the work to be changed or the original cost of the
amount(s) related tc any authorized adjustment 1in price.

It is sheer folly to attempt to evaluate the reasonableness of
proposed price changes, whether up or down, or price adjustments due
to changed conditions or any other authorized reason, without first
knowing how much the contractor had in the job for that element of
the work up front, in order to assure that the cost elements are
not out of balance, it is appropriate to get that information at the
beginning of the job, before the need for identification of which
elements of the job will be affected by the pricing exercise to
finalize a change order or adjustment.

Review Comments CSSB 212(FIN)AM - P. Thomas (3/10/94) Page 9
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Appropriate public announcement of contract awards must include:

The name and address of the successful bidder.

Date of award.

Amount of the contract.

Description of goods, services, construction.

Statement of basis for award, i.e., "As a result of competitive bids
solicited under Invitation for Bids (IFB) number M

Number of bids/offers solicited.

Number of bids/offers received.

section 3. AS 36.30.130(a) is repealed and raanacted.

This section is not needed if Section 2 is revised as suggestad
above. This Section 3 will generate confusion due to its delayed
effective date. Section 3 should be deleted in its entirety. If a
time limit is needed for Section 2, it should be put into Section 2,
i.e., "Subsections (3)(A) and (3)(B) shall expire four years after
the effective date of this Act" or better yat, statea certain date,
i.e., 1L . . . shall expire September 1, 1998."

Section 6. AS 36.30.540 ia amended

Proposed reporting requirements are not excessive, and should keep
the legislature well-informed as to State performance of its
procurement function. In particular, 1if subsection (6) data whicn
would provide statistical information, 1is accumulated as suggested
under Section 2 above ra: public announcement of contract awards, it
will provide a constant flow of information which could be
consolidated for reporting purposes annually, or as desired.

It may be a good idea in future, particularly with the advent of
annual instead of biennial reports, to encourage agencies to develop
techniques for validating their data. Some prescription of
management reports requirements may be appropriate for inclusion 1in
agency regulations.

Professional analysis of reports to the Legislature would greatly
enhance their usefulness, and provide insight to potential or
existing problems and trends.

Seotioa 5, 6, 7. (Repeals and amendments: AS 44.99 Production,
Disclosures, etc., of State Publication,)

The changes made in these st-tions are good correction of current
law regarding state Publications, and should go a long way toward
avoidanco of State competition with the private sector. Alaskan
businesses are fully capable and deserving of receiving contracts to
perform printing services.

Seotion 8. (See Page 1 of Review Comments)
Sections 9 and 10. Effective dates
eaction 3 should be deleted, and therefore Section 10 will not be

needed. Delay of four (4) years for an effective date will create
extreme confusion.

Review Comments CSSB 212(FIN)AM - P. Thomas (3/10/94) Page 8









SENAT4= FINANCE COMMITTEE *EPORT

DATE: 2/9/94

FURTHER:

DATE TURNED INTO OFFICE:

The Finance Committee considered

SENATE BILL NO. 212

"An Act relating to publications produced by state agencies and to the procurement of property,
property interests, and services by state agencies."

and recommends:
Areplace with CS
or [ ] adopt previous CS

[ ] attaches amendment(s)

[ ] adopts

[ ] further referral to the

(P-jTfo pass
[ ]do not pass
[ ] no recommendation

[ ]individual recommenaations

NEW FISCAL NOTES

*2& .1
DCTTIPP 4 S.c

1 Appropriation No Fiscal Note
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(J same title
(FINANCE) [ j newtitle
[ ]technical
I ) title change
(HB only)
Letter of Intent
PREVIOUS RSCAL NOTES ,
Department Date Zero Fiscal
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Nr/' 1
Bi!  Bill Version:_

(©) (S) Publish Date:. 'ZL~C\~a \ K-

FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date: _Dept. Affected:. Administration.
Title: An Act relating to the giving of procurement  _BRU: General Services
notices: changing the content of the requirement procurement,. .Component Purchasing.
Sponsor: Senate Labor & Commerce
Requestor: Senate Labor & Commerce COMPONENT SERIAL NO. JLL
OPERATING FY95 FY96 FY97 FY 98 FY 99 FYOO
PERSONAL SERVICES 0 0 0 0 T 0
TRAVEL 0 0 0 womomomom 0 0
CONTRACTUAL 0 0 0 0 0 0. ....
SUPPLIES 0 0 0 0 0 0
0 0 0 0 0 @
LAND & STRUCTURES 0 0 0 0 0 .. 0
GRANTS. CLAIMS 0 0 0 0 0 0
MLSCEI JANFOUS 0 0 0 1 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 10 |0 t 0T71 0 _| o 1 0
REVENUE FUND SOURCE: | 0 f
FUNDING:
1002 Federal Receipts 0 0 0 0 0 0
1003GF Match 0 0 0 n 0 0
1004GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 b 0 0
1006GF/MHTTA 0 0 0 0 0
Other 0 0 0 0 ¢ 0 0
TOTAL 0 0 0 0 0 0
POSITIONS
FI H.-TIME 0 0 o0 Jhanges in C3 5/7 U (¢ *rv) —~
PART-TIME 0 0 0 nave no fiscal impact. This
TEMPORARY 0 0 0 -"iscal note is appropriate.
Estimate of current year (FY94) impact $ -0- date/ @@0mte Aide (initial)

ANALYSIS: (attach a separate page if necessary.)

This bill will require one-time notices of the revised statute to all bidders on the contractors list maintained under AS
36.30.050. Thereafter notices will be mailed only to bidders with Alaska zip codes unless a bidder specifically requests
a bid solicitation for a specific L'.vitation to Bid.

Fiscal impact to the Division will be minimal.

Prepared By: Dugan Petty. Director Phone; 465-2250.
Division: General Services Datsi-

Approved by Commissioner Nancy Bear Useral Date;

Agency: Department of At lion.

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
Rev 11/92 Page 1 of _



FISCAL NOTE Bi  mRO

1A .
STATE OF ALASKA (S) Publish Date: - c tj.
1994 LEGISLATIVE SESSION
Revision Date: _Dept. Affected:. .Statewide*
Title: .AnAci-iglating to the giving of procuremenL  _BRT:
notices: changing the content of the required procurement.. .Component
Sponsor: Senate Labor & Commerce
Requestor: Senate Labor & Commerce COMPONENT SERIAL NO.

OPERATING FY95 FY 96 FY 97 FY98 FY 9 FYOO
PERSONAL SERVICES 0 0 0 0 LL 0
TRAVEL 0 0 0 n 0 . 0.
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 256.1* 256.1* 256.1* 2561* 256.1* 256-1*

0 0 0 9 0 0
LAND & STRUCTURES 0 0 0 0 1-
GRANTS. CLAIMS 0 0 0 0 Y n
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 256.1* 256.1* 256.1* 256.1* 256.1* 256.1*

CAPITAL I C 1 0 0 0 0 0

REVENUE FUND SOURCE: | 0 1 0 1 0 0 0 0

FUNDING: , , , \

1002 Federal Receipts “

10TBGF Match * N . i : 1
1004GF N ¢ 1 > M
1005 GF/Program Receipts : » * : .
1006GF/MHITA . ¢ M N .

Other 1 ' )
TOTAL 256.1* 256.1* 256.1* 256.1* 256.1* 256.1*

POSITIONS
FULL-TIME 0 n 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

. . Chargesin CS SfSp?/.! [l gQ X
Estimate of currentyear (FY94) impact $_ JL . reflect NO FISCAL CHANGE from the origiral
ANALYSIS: (attach a separate page if necessary.) f'sc? ?Otv\?' This fiscal notejiappnopriate.

See attached. date  Comte Aide (iitial

*Bids are awarded by the Division on behalf of customer agencies that have a variety of funding sources. This analysis
reflects potential cost impacts to all agencies as a result of potentially higher bid awards. These are not cost impacts to

the Division of General Services.

Prepared By: Dugan Petty. Director Phone; 465-2250.
Division: General Services Date;

Approved by Commissioner Nancy Bear Usera Date: *

Agency: Department of Adminis

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 11/92 of 2
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STATE OF ALA A

1994 LEGISLATIVE SESSION Bill Version:

FISCAL NOTE (S) Publish Dale: A
Revision Date: ~ 1/27/94 Department Affected: ~ DGT&PF
Title: State Procurements and Publications BRU:  E&OS

~ Component;  D&C
Sponsor Senate L&C Committee Component Serial Number: 547
OPERATING FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 5.0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING: 5.0 0 0 0 0 0
CAPITAL
| REVENUE FUND SOURCE"

1002 FEDERAL RECEIPTS 0 0 0 0 0 0
1003 GF MATCH 0 0 0 0 0 0
1004 GF 5.0 0 0 0 0 0
1005 GF/PROGRAM RECEIPTS 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL FUNDING: 5.0 0 0 0 0 0
POSITIONS Changesin C5 Sij " iaX
FULL-TIME 0 0 0 reflect NO FISCAL CHANGE from the original
PART-TIME 0 0 0 fiscal note. This fiscal note is appropriate.
TEMPORARY 0 0 0

_ ) date Cort)® Aide (initial)
Estimate of current year (FY94) impact: S 0

ANALYSIS: (Attach i separate page if necessary) The $5,000 will be used to develop regulations for
the pilot program. Since this is a pilot program, it will not be applied to all state funded projects but on selected
ones with the most opportunity for success. In FY94 about $30 million in state funded projects were awarded. We
anticipate it being used on approximately 10% of the projects. Although any bonuses should be off set by lower
bids, 1t may be necessary to set aside project specific funds to pay for the bonuses.

Prepared by: Mai Linthwaite. Director Phone:  465-2951
Division: Date:  February 1,1994
Approved by Commissioner: Phone:  465-3901
Agency:  Department of Transportation and Public Facilities Date:  February 2,1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For furthor distribution Information call tha Govarnor'a Legislative Offica

Page 1 of 1
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OFFERED IN THE SENATE

BY SENATOR PEARCE
TO: CSSB 212(L&C)

Page 5, line 10, following "$1,500,"

Insert "or if the actual annual costs of a state agencv publication that is a report

required by law are paid from a source other than the general fund and exceed $1,500,"

Page 5, line 24, following "use,"
Delete "or"

Insen "[OR]"

Page 5, line 25, following "agency":

Insen ", or to materials used bv a state agencv to develop a market for the

agency’s services or products”

SENATE FINANCE
COMMITTEE
Amendment Numter:_v~/—
Bill Nurrber; & > J)cj.
SponsorJra’AP  Dete: 7
Logged In By:
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CS FOR SENATE BILL NO. 212ffcftCT~
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE LABOR AND COMMERCE COMMI TEE

Offered: 2/9/94
Referred: Finance

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST OF THE SENATE
ECONOMIC TASK FORCE

A BILL
FOR AN ACT ENTITLED
"An Act relating to the giving of procurement notices; changing the content of
the required procurement reports to the legislature by the commissioner of
administration; relating to publications produced by state agencies; establishing an
innovative construction procurement methods pilot program: and establishing
legislative  findings, a legislative purpose, and legislative intent for state

procurement; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section |I. FINDINGS, PURPOSE, AND INTENT, (a) The legislature finds that
(1) the state needs to develop and maintain a s’rong, stable, and prosperous
economy based on private investment;
(2) the existence of a strong and healthy free enterprise system is directly
related to the well-being and competitive strength of Alaskan businesses and to the opportunity
for Alaskan businesses to have free entry into the business market and to grow and expand;

SH02121) -1- CSSB 212(L&C)
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(3) the use of products manufactured, grown, or produced in Alaska
strengthens, stabilizes, and diversifies Alaska's economy;

(4) when governmental agencies purchase and use out-of-state products and
services, they reduce job-creating investments and limit the growth of the economy of Alaska;

(5) contracts arc frequently awarded to out-of-state firms, even though Alaskan
suppliers, manufacturers, and providers of services are more accessible and responsive to the
needs of Alaska’s business community than their out-of-state counterparts;

(6) there is a need for Alaska to examine its purchasing practices in order to
ensure that state agencies support Alaskan businesses by making every reasonable effort to
identify available Alaskan goods and services and to foster bidding by local and resident
businesses and labor forces;

(7) state agencies should look outside Alaska for goods and services only if
they have provided notice of the procurement in Alaska.

(b) The legislature declares that the purpose of this Act is to foster a procurement
process where Alaskan businesses obtain a fair proportion of Alaska’'s total procurement
contracts by providing Alaskan businesses with a fail, equitable, and competitive bid process.

(c) It is the intent of the legislature that

(1) except as prohibited under AS 36.30.320(d), a state agency shall, when
practicable and economically feasible, design procurements in a way that fosters participation
by Alaska bidders or offerors;

(2) except as prohibited under AS 36.30.320(d), and unless it is anticipated that
two or more Alaska bidders or offerors would be capable of performing the procurement, an
agency that is proposing a procurement shall, when practicable and economically feasible,
divide or otherwise structure the procurement so that it can be performed by Alaska bidders
or offerors, if the proposed procurement is too large to be performed by Alaska bidders or
offerors, and if the procurement officer determines that Alaska bidders or offerors generally
would be capable of performing the procurement if the procurement were reduced in size or
otherwise restructured; in this paragraph, "Alaska bidders or offerors” means persons who
qualify as Alaska bidders under AS 36.30.170(b).

* Sec. 2. AS 36.30.130(a) is amended to read:

(a) The procurement officer shall give adequate public notice of the invitation

CSSB 212(L&C) -2- SB0212b
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to bid at least 21 days before the date for the opening of bids. If a determination is
made in writing that a shorter notice period is necessary for a particular bid, the
21-day period may be shortened. The determination shall be made by the chief
procurement officer for bids for supplies, services, or professional services. The
determination shall be made by the commissioner transportation and public facilities
for bids for construction or acquisition of propei.,, 1 ihe state equipment fleet.
Notice shall be published in the Alaska Administrative Journal. The time and manner
of notice must be in accordance with regulations adopted b® the commissioner of
administration. When practicable, notice may include
(1) publication in a newspaper calculated to reach prospective bidders
located in the state;
(2) notices posted in public places within the area where the work is
to be performed or the material furnished; and
(3) notices mailed to all active prospective contractors on the
appropriate list maintained under AS 36.30.050
(A) if the contractors arc located in the state;
(B) upon request, if the contractors are not located in the

state.

* Sec. 3. AS 36.30.130(a) is repealed and reenacted to read:

(a) The procurement officer shall give adequate public notice of the invitation

to bid at least 21 days before the date for the opening of bids. If a determination is
made in writing that a shorter notice period is necessary for a particular bid, the
21-day period may be shortened. The determination shall be made by the chief
procurement officer for bids for supplies, services, or professional services. The
determination shall be made by the commissioner of transportation and public facilities
for bids for construction or acquisition of property tor the state equipment fleet.
Notice shall be published in the Alaska Administrative Journal. The time and manner
of notice must be in accordance with regulations adopted by the commissioner of’
administration. When practicable, notice may include

(1) publication in a newspaper calculated to reach prospective bidders;

(2) notices posted in public places within the area where the work is

SB0212b -3- CSSB 212(L&C)
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to be performed or the material furnished; and

(3) notices mailed to all active prospective contractors on

appropriate list maintained under AS 36.30.050.

* Sec. 4. AS 36.30.540 is amended to read:

Sec. 36.30.540. REPORT TO LEGISLATURE. [The [BEGINNING WITH
DECEMBER 1, 1989, THE] commissioner shall biennially report to the legislature
concerning procurements by agencies. The report must include

(1) the records maintained by the commissioner under AS 36.30.510
and the records maintained under as 36.30.520(a) for the previous two fiscal years;

(2) recommendations for changes in this chapter or other laws based
on implementation of this chapter in the previous two fiscal years;

(3) adescription of any matters that involved litigation concerning this
chapter in the previous two fiscal years;

(4) a list of procurements made under this chapter from out-of-state
sources during the previous two fiscal years together with the total number of
procurement contracts entered into durii.g that period with out-of-state contractors and
the total value of these contracts; this paragraph does not apply to procurements made
under AS 36.30.320; and

(5) alist of procurements made under this chapter from state sources
during the previous two fiscal years together with the total number of procurement
contracts entered into during that period with state contractors and the tota. value of
these contracts; this paragraph does not apply to procurements made under
AS 36.30.320i

(6) the number of bidders and offerors that bid on or made
proposals for procurements under this chapter, the number of these bidders and
offerors that were located in the state, and the number of these bidders and
offerors that were located outside the state; this paragraph does not apply to

procurements made under AS 36.30.320.

* Sec. 5. AS 44.99.200 is repealed and reenacted to read:

Sec. 44.99.200. PRODUCTION OF PUBLICATIONS. The publications of a

state agency shall be produced at a private sector facility located in the state when

CSSB 212(L&C) -4- SB0212b
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practicable. The Department of Administration shall establish standards for the
production of publications by state agencies, except that the Board of Regents of the
University of Alaska shall establish the standards for the university. The standards
shall be designed to promote simplicity, low cost, and consistency.

* Sec. 6. AS 44.99.210 is amended to read:

Sec. 44.99.210. DISCLOSURES ON PUBLICATION. If [A PUBLICATION
OF A STATE AGENCY IS EXEMPTED UNDER AS 44.99.200(a) FROM BEING
PRODUCED AT A STATE-OPERATED FACILITY AND IF] the actual annual costs
for a [THE] publication of a state agencv that are paid from the general fund exceed
S1,500, the publication must include a statement that gives the name of the agency
releasing the publication, the purpose of the publication, the cost for each copy of the
publication, and the city and state where the printing was done. The statement must
read: "This publication was released by ... (name of state agency) .. ., produced at
a cost of $ per copy to . . . (statement of purpose) . . ., and printed in ..........
. (city and state where printed)." If the publication is required by law, the statement
must also include: "This publication is required by . .. (appropriate citation to Alaska
law)." The statement may include, if applicable, a declaration of the revenue raised
by the sale of the pu dication or from the purchase of advertising in the publication.
The statement shall be printed in one conspicuous place in the body of the publication
in a type size that is not smaller than eight points and shall be placed in a box
composed of at least one point rule. T this section, "cost for each copy" means the
figure that results after dividing the total contract cost of producing the publication by
the number of copies produced. This section does not apply to a publication that is
intended primarily for foreign or other out-of-state use, or to a program for a public
ceremony of a state agency.

* Sec. 7. AS 44.99.230 is repealed.

* Sec. 8. INNOVATIVE CONSTRUCTION PROCUREMENT METHODS PILOT
PROGRAM, (a) Within six months after the effective date of this section, the commissioner
of transportation and public facilities shall begin a two-year pilot program for the use of
innovative methods for the procurement of construction services by using bonuses to replace

the preferences required under AS 36.30.

SB0212b -5- CSSB 212(L&C)
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(b) Notwithstanding the provisions of AS 36.30, if the commissioner determines in
writing that using innovative construction procurement methods for the procurement of
construction contracts would be in the best interests of the state, the commissioner may, by
regulation, adopt procedures different than those provided under AS 36.30 as necessary to use
bonuses instead of preferences in the procurement of construction contracts. The
determination must find that the innovative methods arc not contrary to the intent and
purposes of AS 36.30, demonstrate that the innovative methods are in the best interests of the
state, and describe how the innovative methods modify the procurement methods and
procedures of AS 36.30.

(c) Within 15 months after the pilot program begins, the commissioner shall report
to the legislature on the construction contracts awarded during the first year of the pilot
program. Within 27 months after the pilot program begins, the commissioner shall report to
the legislature on the construction contracts awarded during the second year of the pilot
program. In a report under this subsection, the information must include for each contract
awarded during the period covered by the report

(1) the geographical region where the construction is to be performed; and
(2) whether the contractor is classified as a minority contractor.

(d) The legislature may review the pilot program at any time during the program and
may make the program permanent or broaden the scope of the innovative procurement
program.

(e) In this section,

(1) "best interests of the state" means that the proposed action would provide

(A) an economic benefit to the private businesses and citizens of the

state:
(B) an economic benefit to state government; and
(C) greater administrative efficiencies than existing procedures provide;
(2) "commissioner" means the commissioner of transportation and public
facilities.

* Sec. 9. APPLICABILITY. AS 36.30.540(6), enacted by sec. 4 of this Act, applies to
reports due after the effective date of sec. 4 of this Act.

* Sec. 10. Section 3 of this Act takes effect on the date that is four years after the effective

CSSB 212(L&C) -6- SB02I2b
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 212(L&C)
1994 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Statewide*

Title: An Act relating to the giving of procurement------BRU:

notices: changing the content of the required procurement... Component

Sponsor: Senate Labor & Commerce--------------------

Requestor: j  .atelahor &Commerce COMPONENT SERIAL NO.

Expenditures/Revei = (Thousands of Dollars)

OPERATING FY95 FY 96 FY97 FY 98 . Y9 FYOO
PERSONAL SERVICES 0 0 0 0 - Q 0
TRAVEL 0 0 0 .0 . 0 Q
CONTRACTUAL 0 0 0 0 0 0
SUPPIJES 25A1* 256.1* 256.1* 256.1* 256.1* 256.1*
BOUIPMENT 0 0 0 0 v 0
LAND & STRUCTURES 0 0 0 0 0, ..J 0
GRANTS. CLAIMS 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 # 1 0
TOTAL OPERATING 250.1* 256.1* 256.1* 256.1* 256.1* 256.1*
| CAPITAL 10 I 0 | 0 | 0 | 0 | 0

REVENUE FUND SOURCE: | 0 | 0 | 0 | 0 ] 0 | ~0

FUNDING: . ¥ 4 s 4 4
1002 Federal Receipts
KIR GF Match 4 4 4 4 4 4
1004GF ) 4 4 o 4 4 4
1005 GF/Program Receipts 4 4 4 4 4 M
1006GF/MHTIA 4 4 4 4 4
Other 4 + 4 4 4 +
TOTAL 256.1* 256.1* 256.1* 256.1* 256.1* 256.1*

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of currentyear (FY94) impact: $ -0-

ANALYSIS: (attach a separate page if necessary.)
See attached.

*Bids are awarded by the Division on behalf of customer agencies that have a variety of funding sources. This analysis
reflects potential cost impacts to all agencies as a result of potentially higher bid awards. These are not cost impacts to

the Division of General Services.

Prepared By: Dugan Petty. Pir.iciQi Phore; 465-2250
Division: General Senioss Dete;

Approved by Commissioner  Nancy Bear Usera. Date;_"I

Agency: Department of Adminis

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Of~ce

Rev 11/92 Page 1 of _
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Section 2 of the bill requires notices of bids and proposals to be mailed only to in-state bidders on
the contractors list when practicable. We estimate this bill will result in Alaska bidders receiving
66% more of the awards that currently go out-of-state. On average, over the past seven years 34

bids a year are awarded to out-of-state bidders. The graph below demonstrates the number of out-
of-state awards in relationship to in-state bid awards over the past seven years.

Invitations to Bid Issued by Department of Administration

FY87 FY88 FY89 FY90 FYo1 FY92 FY93
1 Awards to Alaska Bidders 0 Awards to Out-of-State Bidders

An analysis of out-of-state bids issued from FY87 through FY93 indicate that prior implementation
of this bill, if 66% effective, would have kept an average of $1.3 million per year worth of
contracts issued by the Department of Administration in-state. The average annual addition costs
to State agencies of not purchasing from the otherwise low bidder would be approximately $356.0.
(See graph and table below.)

Difference in Cost Between Alaska Bidders and Low
Bidder When i was Made to Out-of-State Bidder
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1 Value of Out-of-State Awards 0 Additional Cost if Awarded to Low
Alaska Bidder
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FY87
$1,335.1

FY88

Value Out- $1,499.5
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FY89
$1,618.7

FY90
$4,324.0
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FYO93
$1,605.0

FY92
$3,340.0

FYol
$730.0

of-State
Awards
Value of
Low AK
Bidders
Cost if
Awarded
to Low AK
Bidders

$2,010.1 $4,992.1 $835.1 $4,730.1 $1,993.0

$1,922.0 $1,754.0

$586.8 $254.5 $391.4 $668.1 $105.2 $1,390.0 $388.0

The bill permits bids to be issued to out-of-state bidders when specifically requested or when the
notice limitation to only in-state bidders is not practicable. We estimate the number of bids that
will go to out-of-state vendors and the number of out-of-state bid awards to be reduced by 66%.

Therefore we project, based on the most recent FY93 data, the potential fiscal impacts associated
with 66% of the out-of-state awards going to thelow Alaska bidder to be:

* Projected Awards Captured for In-State Business 24 X 66% = 16 awards

* Projected Value of Low Alaska Bidder $1,993.0 x 66%= $1,315.40
Captured for In-State Business

* Projected Value of Out-of-State Awards $1,605.0 x 66% = $1,059.30
Projected Fiscal Impact (Difference) $256.1



Alaska State Legislature

Senator Tim Kelly, Chair STATE CAPITOL. SUITE 101
Senator Steve Rieger, Vice Chair JUNEAU, ALASKA 99801-1182
Senator 8ert Sharp PHONE: (907) 465-3022
Senator Judy Salo FAX: (907) 465-3756
Senator Georgianna Lincoln
SENATE LABOR AND COMMERCE 716 W. 4TH. SUITE 400
COMM ITTEE ANCHORAGE. AK 99501-2133

PHONE: (907) 253-8180
FAX: (907) 258-4524

SPONSOR STATEMENT
SB 212: "RIJY ALASKA" LEGISLATION

State government is one of the largest purchasers of goods and services in
the Alaskan economy, purchasing everything from road design and
construction services to copy machines and paper and pencils. The use of
services and products provided by Alaskan businesses stabilizes and
diversifies Alaska's economy.

SB 212 aims to help strengthen Alaska's economy by increasing the share of
State government's contracts for goods and services going to Alaskan
businesses.

Specifically, this legislation would establish an Innovative Construction
Procurement Methods Pilot Program within the DOT/ Ffor a period of
two years to implement an Alaska Bonus Program to replace the current
preferences.

Current incentives include the Alaskan Bidders Preference, Alaska
Subcontracting, Disadvantage Business Enterprises/Equal Employment
Opportunity programs, and Alaska Products Preference, and the Alaska
Hire Pro?ram. The latter two are largely unworkable and consequently
underutilized or not utilized at all. Allowing the DOT/PF to test on a trial
basis a bonus system which provides bonuses at project comFIetion and
encourages the same policy goals would be more economically beneficial
for vendors, reduce administrative costs and bid protests, and could likely
be used in joint federal/state projects where State preferences are
currently not allowed.

The commissioner would establish this program through regulation and
report to the legislature on the program?’ progress 15 and 2/ months after
implementation. If successful, the legislature could expand and extend this
program indefinitely, replacing the current preferences.



Lastly, this bill incorporates a number of provisions from the "Make-It-
Alaskan" legislation from the 17th Legislature, House Bill 245, which
woullg also increase the amount of State work going to Alaskans. This bill
would:

1) Encourage procurement officers to restrict notice of contract solicitation
to Alaskan suppliers and providers of services desiring to compete for state
contract work. (This practice is already standard in DOT/PF);

2) Require the commissioner to include in his report to the legislature on
State procurements the number of bidders located in-state and out-of-
state that bid or made proposals on procurements;

3) Replace the statutory requirement that State publications be produced
at State-operated facilities with a requirement that State publications be
produced at a private sector facility located in the State when practicable.
In addition, standards for the production of publications would be
established by the Department of Administration, and a cost box would be
required for all publication's exceeding $1,500 in cost.
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SB 212: "An Act relating to publication by state agencies
and to the procurement of property, property
interests, and services by state agencies.”

The department supports passage of this bill.

1.

The mission of the Department of Commerce and Economic
Development is, in part, to promote a viable private sector in the State
of Alaska. SB 212 is an effort to assist Alaskan businesses to better
compete for state government purchases of goods and services vis-a-vis
out-of-state suppliers.

Section 13 of SB 212 calls for the Commissioner of the Department of
Transportation and Public Facilities to begin a two-year program for the
use of innovative methods of the procurement of construction services
by using bonuses to replace the preferences required under AS 36.30.

The bonus system is envisioned to offer the same type of preference to
contractors who use it that currently exist under AS 36.30 with the
process being changed, somewhat, for the bonus system. Under the new
program, the process would be changed to one that simply accounts for
the purchase of Alaskan products at the end of the contract and then
makes the incentive adjustment to the final payment to the contractor.

Background:

AS 36.30.322-.338 establishes current preferences for Alaskan products.
These statutes are administered on a regular basis by the Department
of Transportation and Public Facilities and the Department of
Commerce and Economic Development as well as other state
departments.

The purpose of the existing statute is to provide a useful, working
incentive to encourage Alaskan contractors to use Alaskan products in
meeting state agency needs. The changes in SB 212 respond to the fact
that there are problems in the current approach that limit its
effectiveness in meeting the intent of the original 1986 legislation.

In 1986, the state created a statutory preference for Alaska that states:
(AS 36.30.328)

In the evaluation of a bid or proposal for a procurement
for an agency, a bid or offer that designates the use of
Alaska products identified in the contact specifications
and designated as Class |, Class Il or Class Ill state
products under AS 36.30.332 is decreased by the percent-
age of the value of the designated Alaska products under
AS 36.30.332.
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(Class | is a 4% incentive, where more than
25% and less than 50% of the product is
produced or manufactured in the state; Class
Il products offer a 5% preference, and are at
least 50% but not more than 7<% produced or
manufactured in the state; ana Class Il
products carry a 7% incentive, and are
greater than 75% produced or manufactured
in Alaska.)

The Department of Commerce and Economic Development regularly
determines, in advance, the class of products submitted for use in the

program.

The current preference program is restricted to evaluations of
competitive bids for state procurements. This requires bidders to know
and submit names of approved products and vendors at the time of the
bid. It also locks the contractor or supplier into actually supplying the
specified product that was stated in tne bid whether or not it was wise
to do so in the light of the current requirements of an ongoing project.

Under existing statute, there is a substantial penalty for not using a
designated product noted on the original bid document. The statute
(AS 36.30.330) requires the Commissioner of Commerce and Economic
Development to declare a contractor "not a responsible bidder or
offerror” if he/she has, twice in the preceding three years, failed to use
a designated Alaska product "for reasons within the control ofthe bidder
or offerror.” The declaration of "not a responsible bidder" has
potentially grave consequences for future contractors’ participation on
other state contracts. The penalty and the system requiring the product
preference program to be a bid adjustment mechanism act as
disincentives for the existing product preference program. The bonus
system would eliminate penalty fear in that there would be no stated
Alaskan product/services use at the outset, but rather a simple
accounting of the degree of such usage at the conclusion of the contract.
It would also allow the proper use of Alaskan services and products
given the events occurring on the project at any given day.

DCED IS INTERESTED IN PROVIDING INCENTIVES TO US
ALASKAN SUBCONTRACTORS AND SU
THROUGHOUT THE COURSE OF WORK, NOT
NCENTIVE AT THE TIME OF BID.

The system ofreouiring carefully specified products and suppliers to be
identified in the beginning of the project severely limits a contractor’s
incentive to use the existing Alaska Product Preference incentives at
latter stages of the period. The contractor is legally bound to his/her
selection, arguments can and are raised as to when it either was or was
not in the bidder’s control to use the specified product, and there is no
incentive for contractors to make decisions toward Alaskan suppliers
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once the bids have been opened, since no benefit accrues to the
contractor as a result of the purchase (or of a product substitution).

3. DCED IS INTERESTED IN ESTABLISHING A SIMPLER, LESS
PROCEDURALLY COMPLEX PROCESS.

The existing statute requires extensive accounting efforts at the time of
the bid as well as throughout the life of the purchase or procurement
contract. When a bid is submitted in response to a solicitation by a
state agency, it must be carefully evaluated along with the then-current
product preference certification book published by the Department of
Commerce and Economic Development. At times, objections are raised
by unsuccessful bidders regarding the applicability of a particular
product or vendor to its class designation. These objections must be
addressed in a rigorous and formal manner prior to awarding the
contract in order to avoid o.erturning the bid process.

Other administrative tasks are burdensome as well:

1 monitoring the use of designhated products
throughout the life of each procurement
contract - even where Alaska products are
covered up as a result of construction;\

2. amending the contract when Alaska products
cannot be used - beyond the control of the
contractor;

3. deducting 4%to 7% on all future pay requests
for individual Alaskan items originally
specified in a bid and subsequently amended
out of a contract;

4, handling contractor complaints arising from
the application of the program at the time of
bid;

5. handling contractor complaints that arise
during the course of a contract;

6. finalizing the contract in light of the actual
use of designated Alaskan products compared
to the items proposed at time of bid; and

7. managing product preference complaints
and/or arbitration.
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4, DCED IS INTERESTED IN PROVIDING AN ALASKAN
PRODUCT PREFERENCE INCENTIVE FOR FEDERAL
CONTRACTS MANAGED THROUGH ADOT&PF.

Under the current system, the Alaska Product Preference program
cannot be used when obligating federal pass through or grant funds
such as Federal Highway trust fund receipts. These receipts account for
a significant portion of all capital spending in Alaska and currently
prohibit bid-based incentive programs. It is possible, but as yet
untested, that an after-the-fact bonus system, which provides an
incentive for the use of Alaskan suppliers, may be found consistent with
federal procurement regulations.

5. THE PROPOSED |

The bonus system could be designed to encourage the choice of Alaska
products, subcontractors and services throughout the life of a
construction project without adding to the administrative burdens of
either the contractor or the state. The bonus would encourage
contractors to use the incentiv* to the limit of its effect. The program
would provide an economic ince itive for an "outside" general contractor
to choose an Alaskan subcontractor, perhaps over a more comfortable
choice, in order to obtain the bonus payment at the end of the contract.

The program eliminates the need for continuous administrative
monitoring of the project as the burden of proof for the inclusion of
Alaskan products or services will be on the contractor to establish
through paid invoices and/or photographs at the end ofthe construction.
The program is more user friendly at the time ofthe bid in that all bids
would be evaluated on the basic ofthe bottom line number submitted for
the project, rather than on the complicated accounting ofincentives that
currently takes place. As the program matures, in-state contractors
may wish to build in a percentage of the expected bonus amount into a
lowering of the bid for a particular job as a competitive edge. This can
be expected to lower the cost of the program over time as reduced
construction costs are enjoyed by the state.

Project administration and close-out would also be easier in that one
bonus amount is paid to the contractor, in addition to the final payment
at the end of the job. There is a built-in incentive due to the presence
of a significant bonus payment at the end ofthe job, to resolve aisputes,
and to finish marginally profitable contracts, as well as to avoid
marginal litigation over claims.
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In summary, the poor performance of the existing program due to:

1 the severe penalties associated with failures
to use specified products;

2. the inability of the program to be used on
federal grant monies;

3. the cumbersome administrative requirements;
and

4, the inability to be paid for substitutions of
Alaskan products after bid award . . .

is addressed by the establishment of an after-the-fact bonus system
that is simpler to administer, provides ongoing incentives to use
Alaskan products and services throughout *he life ofthe contract, better
assists Alaskan subcontractors to take ? < tutage of the program, and
which possibly allows expansion of th incentive program to federal
construction contracts administered by tLe state. For these reasons, the
Department of Commerce and Economic Development urges your
support of the innovative construction procurement methods pilot
program as contained in Section 13 of Sb 212.

Date: 2-3-N

PP/CG/dgl279.wm
020394a
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BILL NO: CS SB 212 APPROVED:
TITLE- State Procurements and DATE-
Publications

The Department of Transportation and Public Facilities is generally
supportive of innovative ways of contracting which will reduce the
bureaucratic process. Even with an innovative program of bonuses, it may be
difficult to alternate the basic process of awarding, furnishing materials, etc.
Nearly all successful contractors are Alaska based and only a very small
percentage of material originates from out of state.

For Further Information contact J.K. Ginger Johnson at 465-3904.



Discussion Bullets for:

Procurement Code Modifications to
Implerr :nt a State Bonus Program

Background:

For several years those agencies conducting public works contracts have been concerned over
the effectiveness of incentive programs such as "Disadvantaged Business Enterprises/ Equal
Employment Opportunity”, "Alaskan Hire", and Alaska "preferences™ within the Staje
Procurement. And while a considerable effort in both manpower and money have gone into
these areas, it remains their belief that the fullest, most positive results possible from these
incentive programs have not been attained. Therefore it is suggested that the current
preferences be replaced with a bonus program.

Benefits:
The following benefits will be achieved by incorporating a bonus program:

* The program will be more "economically” beneficial to vendors and hence more
readily used.

* Administrative enforcement costs associated with bid protests, record keeping
requirements and inspections will be reduced.

» "Game playing" on the part of venders, for the sole purpose of obtaining the contract,
would be decreased or eliminated.

* Federal and state mandated incentives could still be implemented, but at a time more
conducive to the overall project and with reduced administration costs to all parties.

» Federal regulations which prohibit "localized bidding preferences" do not prohibit
performance incentives - and in fact the federal agencies may even provide funding.

* Reciprocal trade statutes based on "preferences™ would become inconsequential.

* Over time effectiveness of the incentive programs would improve, administrative
costs would decrease, and bid prices would return to the competitive levels that were
encountered prior to the bonus program.

-v.~gested Overview of the Bonus Program:

It is envisio: ed that the bonus program couid pay up to 5% of the contract award amount in
additional bonus money. By basing the value of the bonus on the contract award amount,
contingency funds could be set aside at the time of award for payment of the bonus at a later
date. Upon satisfactory performance, bonus payments in the following areas and in the
suggested amounts, could be paid. The various levels of a bonus would be set in the
specifications or regulations so they couid be adjusted to the changing procurement needs.

(see table on following page)

RO



Incentive Under Consideration Suggested Bonus Value
(maximum percent of contract)

Disadvantaged Business Enterprises/ Equal

Employment Opportunity, both state and federal Recommended bonus . .. 2%
mandates are address by the current program.

(5% of the value of the qualifying DBE/EEO contracted

services, up to the allowable maximum dollar amount, would

be paid.)

Alaska Hire Progrnm, currently a state program

which mandates the use of the local work force =~ Recommended bonus . .. 2%
on state funded construction projects.

(5% of the salaries —as documented in the certified payroll

- for all alaskan workers, up to the allowable maximum

dollaramount, would be eligible fora bonus.)

Alaska Bidder's Preference, currently a state

preference program within AS 36.30 which gives Recommended bonus . .. 2%
bidders residing in Alaska a bidding advantage

over non-resident bidders. In its present form

this is not an allowable incentive on federal aid

contracts.

Alaska Products Preference, currently a state

preference program within AS 36.30 which gives Recommended bonus . .. 2%
bidders a bidding advantage when using products

made in Alaska. In its present form this is not an

allowable incentive on federal aid contracts.

(3,5 or 7% of the invoice amount —as documented by the

manufacturer - tor all alaskan products, up to the allowable

maximum dollar amount, would be elieible fora bonus.)

Subcontracting, currently the state requirements

within AS 36.30 make it difficult, though not Recommended bonus . . . 2%
impossible, for non-resident subcontractors to

work, on state funded construction projects. An

alternative to this approach is to reward prime

contractors for using local subcontractors.

. (5% of the value of the qualifying alaskan subcontracted
services, up to the allowable maximum dollar amount, would
be paid.)

Bonus Program Details:

The department has developed conceptual guidelines and parameters in each of the above
incentive areas. We would be happy to share this information with lawmakers or assist them
in whatever way possible.



Example:
A bridge project, with an award amount of $1,000,000' to resident bidder; locally manufactured
materials valued at $300,000; a local workforce payroll for the prime contractor of $400,000;

local subcontractor services valued at $100,000; and DBE contracts valued at $50,000 would
produce the following bonus.

* Bidder's Preference for the prime yields a bonus of $1,000,000 times .02

* Alaska Product preference for locally manufactured
concrete components with a manufactured value of
5300.000 and a DCED (Hass |11 certification yields
5300.000 times .07 = §21,000.00, but by specification
this amount is capped at $20,000.00

Alaska Hire
based upon a certified payroll of $400,000 yields $400,000 times .05

Subcontracting Bonus
based on subcontracts valued at $100,000 yields $100,000 times .05 = $5,000.00
* DBE Subcontracting Bonus
based on subcontracts valued at $50,000 yields $100,000 times .05 = $2.500.00
Yields a subtotal Project bonus of = $67,500.00

$20,000.00

*

$20,000.00

*

But, the OVERALL PROJECT bonus is capped at 5%. Thus the
maximum amount payable to the contractor on a $1 million award is $50,000.00
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CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME IS RESA JERREL, AND
I AM THE STATE DIRECTOR FOR THE NATIONAL FEDERATION OF INDEPENDENT
BUSINESS - NFIB/ALASKA. I AM HAPPY TO BE HERE TODAY IN SUPPORT OF
SB 212.

NFIB/ALASKA 1S COMPRISED OF 4,400 SMALL AND INDEPENDENT BUSINESS
OWNERS. THE LEGISLATIVE AGENDA OF NFIB/ALASKA IS DETERMINED BY OUR
BALLOT. THE BALLGT IS OUR ANNUAL POLL OF OUR MEMBERS ON A SERIES OF
ISSUES DEEMED CRITICAL TO SMALL BUSINESS. A MAJORITY VOTE, OF THE
MEMBERS IN RESPONSE TO THE POLL, SETS OUR POLICY AND POSITION ON
LEGISLATIVE [ISSUES.

FOR THE RECORD THE FOLLOWING IS THE RESULT OF THE 1990
NFIB/ALASKA BALLOT QUESTION REGARDING GOVERNMENT COMPETITION:

Should legislation be passed that would restrict

government agencies from competing with private

business in Alaska?

Yes 8ZY. No 6V. Undecided 11/.

CURRENT LAW REQUIRES PUBLICATIONS OF STATE AGENCIES TO BE
PRODUCED AT A STATE OPERATED FACILITY WHENEVER POSSIBLE. THIS PUTS
THE STATE IN DIRECT COMPETITION WITH SMALL BUSINESSES. IT ALSO, PUTS
SMALL BUSINESSES AT A DISTINCT DISADVANTAGE IF THEY WANT TO DO
BUSINESS WITH THE STATE.

SECTION 10 ON PAGE 5, LCNE 12 SB 212 REPEALS THAT LAW AND SHIFTS
THE PREFERENCE FROM STATE OPERATED PRINTING FACILITIES TO PRIVATELY
OWNED BUSINESSES. NFIB/ALASKA BELIEVES THAT SB 212 WILL HELP LIMIT
THE SIZE AND COST OF STATE GOVERNMENT AND FOSTER ECONOMIC GROWTH IN
THE PRIVATE SECTOR.

ALTHOUGH IT DOES NOT ELIMINATE COMPETITION FROM OTHER STATE OR



LOCAL AGENCIES WHOSE COMMERCIAL ACTIVITIES RANGE FROM GIFT SHOPS TO
DAY CARE AND VIDEO OUTLETS - IT IS CERTAINLY A BIG STEP IN THE RIGHT
DIRECTION.

THANK YOU FOR THE OPPORTUNITY TO BE HERE TODAY AND TO SUPPORT
THIS WORTHY LEGISLATION. I WOULD URGE YOU TO MOVE THE BILL OUT OF
COMMITTEE SO WE CAN, HOPEFULLY, SEE IT BECOME LAW THIS YEAR. IF YOU

HAVE ANY QUESTION, I WOULD BE HAPPY TO TRY AND ANSWER THEM.
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 212
1994 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Administration

Title: An Act relating to publications produced bv BRU: - General Services------------
State agencies and to the procurement of property.... Component  ----------- Purchasing------------------
Sponsor: Senate L-ahor fe Commerce

Requestor: COMPONENT SERIAL NO. 60
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY95 FY % FY97 FY 98 FY99 . FY00
PERSONAL SERVICES 24 3 16 1 16 0.
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 33 0 0 0 0 il
SUPPLIES 0 0 0 0 0 _ LL

0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 o 0 0
MISCELLANEOUS 0 0 0 0 0
TOTAL OPERATING 5.7 0 1.6 0 1.6 0

CAPITAL L o 1 0 1 0 " L0-1 o 1 0

REVENUE FUND SOURCE: | 0 1 0 1 0 1 1 0 1 0

FUNDING:

1002 Federal Receipts 0 0 0 0 0 1
KimGF Match 0 0 0 0 0 0
1004GF 57 4 16 ., 0 . . 16 0
1005 GF/Program Receipts 0 0 0 0 "0 a
1006GF/MHTIA 0 0 0 0 0 0
Other 0 0 0 o - 0
TOTAL 5.7 0 1.6 0 1.6 0

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 1mo." 0 1mo.* 0 1mo.* 0
Estimate of current year (FY94) impact $ -0-

ANALYSIS: (attach a separate page if necessary.)
See attached.

*The additional work exceeds current staff capacity and would require minor addition of one staff month.

Prepared By: Dugan Bfettv. Director +

Division: General Services Date;.
Approved by Commissioner ~ Nancy Bear Usera Date 7
Agency: Department of AdministyaMon )

PREPARER TO PROVIDE ALL DISTRIBUTION COPIESTO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
Rev 11/92 Page 1 of



STATE OF ALASKA BILL NO. SB 212
1994 LEGISLATIVE SESSION Page 2 of 2

Section. 2 - provides for mailing of notices of bids and proposals to prospective contractors
located in the state.

To comply with this section the Division of General Services would purge the existing list, send out
revised bidder applications and pul bidders onthelist with the understanding that only bids would

be sent to bidders located in the state.

Total estimated one time cost to purge and send out applications, enter new applications and
implement revised contractors list:

Personal Services $ 805.65
Contractual Services $3.343.50
Total $4,149.15

Section 3 - changes the frequency of procurement reporting to the legislatiure from biennial to
yearly and requires the Department to capture and report dataon the number of
bidders/proposers that respond to solicitations and if they are located in-state or out-of-state.

Total added cost in personal services to produce the report every other year is estimated to be
approximately $1.6.



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 212
1994 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Statewide*

Title: An Act relating to publications produced by BRU:

State agencies and to the procurement of property.....----------------- Component

Sponsor: Senate 1*hnr & Commerce

Requestor: COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY95 FY96 FY97 FY 98 FY99 FYw
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL u 0 0 0 0 -j}
» ~ i jo; 3>~ = 500 tWr 500-cr 1l 20,1 500(r

JWAECI) 0 0 0 0 .u 0
LAND & STRUCTURES 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0
MLSTFT | ANFOLS 0 0 0 0 0 0
TOTAL OPERATING 500.0* 500.0* 500.0* 500.0* 500.0* 500.0*

CAPITAL 1 0 1 0 -1 o O 0 1 0 1 0

REVENUE FUND SOURCE: | 0 | 0 | 0 | 0 | 0 | 0

FUNDING: .

1002 Federal Receipts 4 ¢ ) 4 4 4
|OfBGF Match 4 4 4 4
1004GF 4 4 * * 4 4
1005 GF/Program Receipts * 4 . 4 4 4
1006GF/MHTTA 4 4 4 4
Other 4 . * 4 4 4
TOTAL 500.0* 500.0* 500.0* 500.0* 500.0* 500.0*

POSITIONS
FULL-TIME 0 0 0 0 0 K
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current year (FY94) impact: $ 0

ANALYSIS: (attach a separate page if necessary.)
See attached.

*Bids are awarded by the Division on behalf of agency Purchase Requisitions that have a variety of funding sources.
This cost impact reflects costs to all agencies as a result of potentially higher bid awards. These are not cost impacts to
the Division of General Services.

M) 0
Prepared By: Dugan Petty. Director /L V fa > Phone:
Division: General Services VA Dale:
Approved by Commissioner Nancy Bear Usera | Date
Agency: Department of Administration!! ,

PREPARERTO PROVIDE ALL DISTRIBUTIONCDWHS/(~GOVERNOR"S LEGISLATIVEOFFICE
For further distribution information <mjthe Governor"s Legislative Office
Rev 11/92 i J Page 1 of 3



STATE OF ALASKA BILL NO. SP-211
1994 LEGISLATIVE SESSION Page 20f3

Section 2 of the bill requires notices of bids and proposals to be mailed only to in-state bidders on
the contractors list. In practice, only Alaska bidders would receive Invitations to Bid or
Competitive Sealed Proposals. On average, 34 bids a year are awarded to out-of-state bidders. The
graph below demonstrates the number of out-of-state awards in relationship to in-state bid
awards.

Invitations to Bid Issued by Department of Administration
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An analysis of out-of-state bids issued from FY87 through FY93 indicate that prior implementation
of this bill would have kept an average of $2 million per year worth of contracts issued by the
Department of Administration in-state. @ The average annual addition costs to State agencies of not
purchasing from the otherwise low bidder would be approximately $540.0. (See graph and table

below.)
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FY88
$1,499.5
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Bidders

$1,922.0 $1,754.0

$586.8 $254.5
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$2,010.1 $4,992.1

$391.4 $668.1
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FYol FY92 FYQ93
$730.0 $3,340.0 $1,605.0
$835.1 $4,730.1 $1,993.0
$105.2 $1,390.0 $388.0

If no out-of-state bids were received, the State would have paid more to award to the lowest Alaska

bidder.

For example, in FY93 the value of the 24 awards to the out-of-state low bidders totaled $1,605.0. If
no out-of-state bids were received, the value of awards that would have been made to the low

Alaska bidder would have been $1,993.0.

to the State.

Based on the average cost difference from FY87

bidders with an Alaska address could have an annual fiscal

agencies in the State.

to present,

The difference of $388.0 would have been increased cost

mailing notices to only prospective
impact of approximately $500.0 to all
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CONTRACTUAL
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00 00 00 00 00 00
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1002 Federal Receipts
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1005 GF/Program Receipts
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ANALYSIS: (Attach a separate page if necessary.)

(See Attached)

Prepared by:
Division:
Approved by (
Agency:

e 12

Darrel J. Rexwinkel 1

Phone: 465-2320
Date: March 28, 1994
Date: March 28,1994

PREPARFR TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

(R*v 11/93) 94fiscai.ni0/lal

IoHERrle

For further distribution information call the Governor's Legislative Office
Page 1 of 2



Nev Text. Ondkvl'ined DELETED TEXT BRACKETED]

FISCALNOTE

STATE OF ALASKA BILL NO. %% #%3

1994 LEGISLATIVE SESSION
Revision Dele. 4711794 D{HII’B‘INEEH Commerce, and EEFONMCQEmNAN

Tide Extending the Alaska Public Utilities fIflu: _Alagka Public Utilities Commission ~
Conncission CUTFDB%

Sponsor Senate Judiciary Committee
e, - CENGERLND JfiA.

Expenditures/Revenues;

QEENINCENDIUES &) KW ats K3 K3 ()]
HEEDA FRIES 1

TRE

CRCA u a0.7 0.7 60.7 607 _ &2 EIL.

S 1

AR S )

GINBTAG 1

MEELANEDS

TOA HAING 0 a0/ e/ . 60.1 ./ 7
CHTA_BEANNHS

CHANGE IN REVENUES () |

T0Pfet e 1
T ' 1 —

G % |
WoRgnrRes | U 67 607 Q7 607 607

Qe

BNt $
RIS &N

FULL-TIME 0 0 ¢
PART-TIME 0 0 0
TEMPORARY ' 0 0 0

.Sﬁd'}‘ rfs?o%éé%?’on bha'f ie)
i et et gl Ge i

'I'pseedjzgno fiscal nate for Y reflects the prgoossd July |, 1956 effective cete for this

i A
W ;%?at mbh%Tdfelntles mimicdnn B!l]gp_*M A,

Approved by Commfeitaef: Paid Fufri

[EY
>




FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date:

Tite: APUC Extension and Regulatory Cost Charge
Sponsor: (S) L&C

Requestor: (S) Jubp

Expenditures/Revenues:

OPERATING FY95
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 00
CAPITAL

REVENUE FUND SOURCE: General 00.
FUNDING:

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts
j1006 GF/MHTIA

Other

ltotal 00

POSITIONS:

Estimate of current year (FY94) impact: S 00

ANALYSIS: (Attach a separate page if necessary.)
(See Attached)

Division:
Approved by Commissioner: Darrel J. Rexwinkel

Agency: Department of Revenwr

Director ")\

FY%

00

00 |

0.0

BILL NO. cssb 213 (yCjpftD

Dept. Affected: Revenue

‘BRU: Revenue Operations

Component: Income and Excise Audit
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APUC Extension and Regulatory Cost Charge
March 23, 1994
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Bill Analysis

Sections 1 and 10 of this bill increase the maximum rate of regulatory cost charges (RCC)
paid by regulated public utilities and pipeline carriers to the Alaska Public Utilities Commission
(APUC) from .61% to .8% of gross revenue derived from operations in the state. The RCC is
typically passed on to utility customers on their utility bills.

Section 2 of this bill allows electric utilities subject to RCC to reduce grossrevenues by
subtracting the cost of power for calculating RCCs paid to APUC.

Sections 3 and 11 authorize the legislature to appropriate the balance ofAPUC’soperating
budget which lapses to the general fund to APUC for its operating costs for the next fiscal
year. These sections provide that "The Department of Revenue shall identify the amount of
the operating budget of the commission that lapses into the general fund each year." The
sentence should substitute the Department of Administration for the Department of Revenue.

Sections 4 through 9 deal with provisions which increase gross revenue amounts which
exempt utilities from regulation and requirements to pay RCCs to APUC.

Section 12 extends the termination date for APUC to June 30, 1998 and section 14 authorizes
staggered terms for APUC commissionet j.

Section 13 repeals the sunset date of the RCC program which, under chapter 2, FSSLA 1992,
was to sunset December 31, 1994.

Operating Costs

Department of Revenue is currently charged with collecting and accounting for RCCs paid
guarterly by approximately 100 public utilities and pipeline carriers. The Department does not
envision that the rate increase will have an impact on its operating budget.

Revenue

According to APUC officials, increased revenue derived from rate increases authorized under
this bill will be offset against reductions in revenues attributable to exemption amount
increases and the provision which allows electric utilities to reduce gross revenues by cost of
power for calculating RCCs. As a result, this bill is not expected to generate additional

revenue.

IdacsP3 14
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Proposed Amendment to AS 42.0.5.431(a)
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that, upon delauit, creditors would not have recourse to the assets of
the basic gulatd tility.  This provision protects the assets of the

regulatd tlity, and thus the utility's ability to provide b i Utiliy
SeIvices fo ratepajer, from the very real possibility that he itiltiy
may ncur substantial losses in cofpetitive activities



AS 42.05.431(a) should be amended as follows: (addition

underlined)

sec, 4209431 Power of commission dd fir Talgs ) When
the commission, after an investigation and nearing hhd L rah
demanded, 0hseIved, char gd 0 collected by 4 phld utility for
Sh Viog subject hh e jurisdiction of h e Commission, or that g
(1d SIhIC Lot Tule, Teql Iah|0h practice rcont he ting e rate,
5 onjust, unredso hahl, undulh 1§ cr|m|nahdry cr preferential, the
commission shall determing & just and reasonable rate, clas |h| ation,
(i3 redulaton, practice, or contract 1o be observed or allowed and
shall establish it by order
D) & municipality may covenant with bond purchasers regarding
rates of 4 munmpally owned utility, and the cov enahh s valid and
enforceatle and s considered to h a contract with the holders from
lime 10 time of h honds, and rates set hy h ¢ COmMmission muh I
adequate to meet those cove hahts Hdw [, e commission s not
required 1o set rates hrsrvme requlated hy the commission 10
ecover the allocaded (OSIS and cOVerage requirements of services
[nat are not requlate d hv the commission,  Bonds or ofher debt
ssued 1o finance unrequlated, competitive ventures Av & munic |pa||y
Duned uhldh hall 100 be incurred n & manner hhat would permit
Chd 0T, 00 ethault 10, have recoure [0 the assets of the basic
egulated utility busingss,
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||

(c The |hanC|a| covenants contained In mortgages and other debt

Im S 0rganized under A9 1025 are
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fuments o f'cooperative utilities
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als0 vahd and enforce hl and rates set by dhe COMMIssion must be
adequate | m et tho i covenants. However, a coope atlve U“ ”y
that I neqotiating 1o enter 4 mdrdgage or oher debt n rum ent that
prowd s 07 4 times-interest-earned T T R dr dr dan ihe
rahd the comm|s o0 most recently app ve for 1 erative
uh L the mortgage or debt instrument to the ¢ o | 5100
the mstrument “takes effect, dhe COMMIssion may disapprove
hhe |hshu it within 60 d ays after its submission, I the
Commission h 10t acted within 60 dy, the Instrument Is
considered b approved.



The remaining subsections of AS 42.05.431 would be re-lettered but
ot substantively amended.)



AMENDMEN-T

CS for *8-213{ud]
Delete all material from page L, lines 5 through 1L

tlel
nsert the following:
section L AS 42.05.L4L[a) Is amended to read:
;
|

(a) The Alaska b||c Utilities Commission may i aII
things necessary, or proper, arry Out the purposes and ¢
the powers expresshy grantd cessarily implied in this hp
including

1) requlate every public utility engaged or proposing fo
engage ina utility [SUCH A] busingss d ihe state, except to the
extent exempted by AS 42.05.711 |, AND EPOWERS OF THE
COMMISSION SHa Ll BELIBERALLY CONSTRUEDTOACCOMPLISH 1§
STATED PURPOSES];

SENATE FINANCE
COMMITTEE *
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AMENDMENT * 9
OFFERED IN THE SENATE BY SENATOR KELLY
TO: CSSB 213(JUD)
SENATE FINANCE
Page 4, lines 4-5: Amendment
Delete "may elect to be [IS]" ©41 Number.
Insen "is"

SponM.r:J*jQ ~fjO atel(
in éy.
Page 4, line 5, after "42.05.281":

Inscn "[,] unless [25 PERCENT OF] the subscribers petition the commission for
regulation”

Page 4, lines 6-7:

Delete "[,

UNLESS 25 PERCENT OF THE SUBSCRIBERS PETITION THE
COMMISSION FOR REGULATION]"

PnO-It=brand fax transmittal memo 7671 #of pages »

(.
o o FOM Vi
Q. °°t Ejyr-tc t-rv.-.v.
Dt Phone#  Lf&s



CS FOR SENATE BILL NO. 2I3(,R»f
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered: 4/11/94
Referred: Finance

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act extending the Alaska Public Utilities Commission; and relating to
regulation of public utilities and to regulatory cost charges; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 42.05.141(a) is amended to read:
(a) The Alaska Public Utilities Commission may
(1) regulate every public utility engaged or proposing to engage i
utility [SUCH A] business inside the state, except to the extent exempted by
AS 42.05.711; [, AND] the powers of the commission shall be those specifically
conferred by statute or necessarily implied bv a statutory gr«nt of authority
[LIBERALLY CONSTRUED TO ACCOMPLISH ITS STATED PURPOSES];
(2) investigate, " )n complaint or upon its own motion, the rates,
classifications, rules, regulations, practices, scrviccss and facilities of a public utility
a | hold hearings on them;

SB0213c -1- CSSB 213(JUD)
New Text Underlined [DELETED TEXT BRACKETEDL



10

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

(3) make or require just, fairs and reasonable rales, classifications,
regulations, practices, servicesaand facilities for a public utility;

(4) prescribe the system of accounts and regulate the service and safety
of operations of a public utility;

(5) require a public utility to file reports and other information and
dn'a;

(6) appear personally or by counsel and represent the interests and
welfare cf the state in ill matters and proceedings involving a public utility pending
before an officer, department, board, commission., or court of the state or of another
state or the United States and to intervene in, protest, resist, or advocate the granting,
dcnialj or modification of any petition, application, complain® or other proceeding;

(7) examine witnesses and offer evidence in any proceeding affecting
the state and initiate or participate in judicial proceedings to the extent necessary to

protect and promote the interests of the siate.

* Sec. 2. AS 42.05.253(a) is amended to read:

(a) A regulated public utility operating in the state shall pay to the commission
an annual regulatory cost charge in an amount not to exceed .8 [.61] percent ol gross
revenue derived from operations in the state, as modified under (c) of tl..s section if
appropriate. An exempt utility shall pay the actual cost of services provided to it by

the commission.

* Sec. 3. AS 42.05.253(c) is amended to read:

(c) In determining the amount of the regulatory cost charge imposed under (a)

of this section,

(1) a utility selling utility services at wholesale shall modify its gross
revenue by deducting payments it receives for wholesale sales;

(2) alocal exchange telephone utility shall modify its gross revenue by
deducting payments received from other carriers for settlements or access charges”

(3) an electric utility shall reduce its moss revenue by subtracting
the cost of power; in this paragraph, "cost of power" means the costs of

generation and purchased power reported to the commission.

* Sec. 4. AS 42.05.253(e) is amended to read:

CSSB 213(,JUD) -2- SB0213C
New Text Underlined (DELETED TEXT BRACKETED]
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(e) The commission shall administer the charge imposed under this section.
The Department of Revenue shall collect and enforce the charge imposed under this
section. The Department of Administration shall identify the amount of the
operating budget of the commission that lapses into the general hind each year.
The legislature may appropriate an amount equal to the lapsed amount to the
commission for its operating costs for the next fiscal year. If the legislature does
so. the commission shall reduce the total regulatory cost charge collected for that
fiscal year hv a comparable amount.

* Sec. 5. AS 42.05.711(e) is amended to read:

(e) Notwithstanding any other provisions of this chapter, any electric or
telephone utility that does not gross $50,000 annually is exempt from regulation under
this chapter unless [25 PERCENT OF] the subscribers petition the commission for
regulation under AS 42.05.712(h).

* Sec. 6. AS 42.05.711(f) is amended to read:

(f) Notwithstanding any other provisions of this chapter, an electric or
telephone utility that does not gross $500.000 [$325,000] annually may elect to be
exempt from the provisions of this chapter other than AS 42.05.221 - 42.05.281 under
the procedure described in AS 42.05.712

* Sec. 7. AS 42.05.711(g) is amended to read:

(g) A utility, other than a telephone or electric utility, that does not gross
$150,000 [$100,000] annually may elect to be exempt from the provisions of this
chapter other than AS 42.05.221 - 42.05.281 under the procedure described in
AS 42.05.712.

* Sec.8. AS 42.05.71 I(i) is amended to read:

(i) A utility that [WHICH] furnishes collection and disposal service of
garbage, refuse, trash, or other waste material and has annual gross revenues of
$300,000 [$200,000] or less is exempt from the provisions of this chapter, other than
the certification provisions of AS 42.05.221 - 42.05.281, unless [25 PERCENT OF]
the subscribers [OR SUBSCRIBERS REPRESENTING 25 PERCENT OF THE
GROSS REVENUE OF THE UTILITY] petition the commission for regulation under

AS 42.05.712(h). Notwithstanding AS 42.05.712(h) and (u). if subscribers
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(k) A utility that [WHICH] furnishes cable television service m«r. Thxt to hel-
"ftS] exempt from tl, provisioi s of this chapter other than AS 42.05.221 - 42.05.281
under the procedure described in AS 42.05.712 [ UNLES S~ PERCENT-Q£4TIE.
STIJBSCRt&EtS-PETITION THE COMMISSION

* Sec. 10. AS 42.05.712(h) is amended to read:

(h) A utility or cooperative that is already exempt from regulation under this
section or that is exempt from regulation under AS 42.05.711(e). (i). or (k) may
elect to terminate its exemption in the same manner.

* Sec. 11. AS 42.06.285(a) is amended to read:

(a) A pipeline carrier operating in the state shall pay to the commission an
annual regulatory cost charge in an amount not to exceed .8 [.61] percent of gross
revenue derived from operations in the state. A regulatory cost charge may not be
assessed on pipeline carrier operations unless the operations arc within the jurisdiction
of the commission.

* Sec. 12. AS 42.06.285(c) is amended to read:

(c) The commission shall administer the charge imposed under this section.
The Department of Revenue shall collect and enforce the charge imposed under this
section. The Denarlinent of Administration shall identify the amount of the
operating budget of the commission that lapses into the general fund each year.
The legislature may appropriate an amount equal to the lapsed amount to the
commission for its operating costs for the next fiscal year. If the legislature does
so. the commission shall reduce the total regulatory cost charge collected for that
fiscal year by a comparable amount.

* Sec. 13. AS 44.66.010(a)(4) is amended to read
(4) Alaska Public Utilities Commission (AS 42.05.010) -- June 30,
1998 [1994];
* Sec. 14. REPEAL Ob' SUNSET OF REGULATORY COST CHARGES. Sections 22,

26, 36, and 38, ch. 2, FSSLA 1992, are repealed.
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* Sec. 15. APUC STAGGERED TERMS. Notwithstanding AS 42.05.030(a), after the
expiration in 1999 of the term of the member of the Alaska Public Utilities Commission with
a major or experience in engineering, the vacancy shall next be filled for a term of fouryears
in order to adjust the staggering of the terms of the members of the commission sothat no
more than one commission member’'s term expires each year.

* Sec. 16. APPLICATION TO ONGOING PROCEEDINGS. The amendment to
AS 42.05.141(a), made by sec. 1 of this Act. applies to proceedings begun on or after the
effective date of sec. 1 of this Act.

* Sec. 17. Section 1 of this Act takes effect July, 1, 1995.

* Sec. 18. Except as provided in sec. 16, this Act takes effect July 1, 1994.
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CAPITAL EXPENDITURES 0 0 0 0 0 0
CHANGE INREVENUES () 0 0 0 0 0 0
FUND SOURCE
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
Estimate of current year (FY 94) cost: $ 0
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0. 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
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FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date:  4/11/%4
Title:  Extending the Alaska Public Utilities Commission

Sponsor  Senate Judiciary Committee
Requestor:

Expenditures/Revenues:
OPERATICJ expenditures FY 95 FY %
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 0. 60.7
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQOUS
TOTAL OPERATING 0 60.7

| CAPITAL EXPENDITURES
CHANGE INREVENUES ()

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHT1A

Other

TOTAL

Estimate of current year (FY 94) cost: $.
POSITIONS

FULL-TIME 0 0
PART-TIME
TEMPORARY 0 0

0 60.7

o
o

ANALYSIS: (Attach a separate page if necessary.)

BILL NO. SB 213

u?)

Department Affected: Commerce and Economic Development

BRU: Alaska Public Utilities Commission

Component:

COMPONENT SERIAL NO. 364

FY 97

60.7

60.7

60.7

o

FY 98

60.7

60.7

60.7

o

FY 99

60.7

60.7

60.7

o

FYOO

60.7

60.7

60.7

o

An additional Assistant Attorney General (half time) would be required to handle litigation resulting from the deletion of liberally constru‘d™ from
AS 42.05.141(a)(1). Therefore, an amount equal to one quarter of the current Reimbursable Services Agreement (RSA) with the Department of

Law would be required.

The zero fiscal note for FY 95 reflects the proposed July 1,1995 effective date for this section.

Prepared by: Robert A. Lohr. Executive Director
Division:  Alaska Public Utilities Commission
. >
Approved by Commissioner  Paul Fuhs /s
Agency: Commerce and Economic Development

Phone: 276-6222

Date:  4/11/$4

Y ./h& L

PREPARER TO PROVIDE ALL DISTRIBUTION COPES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information caK the Governor's Legislative Office
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450

1'/iX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM April 19, 1994
SUBJECT: CSSB 213 (FIN) (Extending the Alaska Public Utilities Commis-

sion; regulation of public utilities)

TO: Senator Drue Pearce, Co-Chair
Senator Steve Frank, Co-Chair
Senate Finance Committee

FROM: Teresa B.Cramec™"™Q -'
Legislative Counsel

Enclosed is the final of CSSB 213(Fin), passed from your committee this morning.
One of the amendments adopted by the committee required a technical change. As
adopted, the amendment would have split existing AS 42.05.431(a) into three
subsections, designated subsections (a), (b), and (c), and added new language to the
second of the new subsections. This change would have required relettering the
remaining existing subsections of AS 42.05.431 and amending other sections that
contain cross-references to AS 42.05.431. As a matter of drafting style, we do not
reletter subsections unless the entire statutory section is repealed and reenacted with
changes throughout the statute.

After speaking with Marie Murray of the Senate Finance Committee staff, | have
amended subsection (a) to repeal the language that will become the new subsections
and added two new subsections as AS 42.05.43I(i) and (j). See bill sections 5 and 6.

Please let me know if this is unsatisfactory.

TC:mi:gc
94-090.mai

Enclosure
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CS FOR SENATE BILL NO. 213(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsors):  SENATE LABOR AND COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act extending the Alaska Public Utilities Commission; relating to regulation
jf public utilities and to regulatory cost charges; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 42.05.141(a) is amended to read:

(a) The Alaska Public Utilities Commission may do all things necessary or
proper to carry out the purposes and exercise the powers expressly Rranted or
reasonably implied in this chapter, including

(1) regulate every public utility engaged or proposing to engage in a
utility [SUCH A] business inside the state, except to the extent exempted by
AS 42.05.711 [, AND THE POWERS OF THE COMMISSION SHALL BE
LIBERALLY CONSTRUED TO ACCOMPLISH ITS STATED PURPOSES];

(2) investigate, upon complaint or uprn its own motion, the rates,
classifications, rules, regulations, practices, services* and facilities of a public utility

1- CSSB 213(FIN)
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and hold hearings on them;

(3) make or require just, fair* and reasonable rates, classifications,
regulations, practices, services* and facilities for a public utility;

(4) prescribe the system of accounts and regulate the service and safety
of operations of a public utility;

(5) require a public utility to file reports and other information and
data;

(6) appear personally or by counsel and represent the interests and
welfare of the state in all matters and proceedings involving a public utility pending
before an officer, department, board, commission* or court of the state or of another
state or the United States and to intervene in, protest, resist, or advocate the granting,
denial* or modification of any petition, application, complaint* or other proceeding;

(7) examine witnesses and offer evidence in any proceeding affecting
the state and initiate or participate in judicial proceedings to the extent necessary to
protect and promote the interests of the state.

* Sec. 2. AS 42.05.253(a) is amended to read:

(a) A regulated public utility operating in the state shall pay to the commission
an annual regulatory cost charge in an amount not to exceed "8 [.61] percent of gross
revenue derived from operations in the state, as modified under (c) of this section if
appropriate. An exempt utility shall pay the actual cost of services provided to it by
the commission.

* Sec. 3. AS 42.05.253(c) is amended to read:

(c) In determining the amount of the regulatory cost charge imposed under (a)
of this section,

(1) a utility selling utility services at wholesale shall modify its gross
revenue by deducting payments it receives for wholesale sales;

(2) alocal exchange telephone utility shall modify its gross revenue by
deducting payments received from other carriers for settlements or access charges”

(3) an electric utility shall reduce its gross revenue bv subtracting
the cost of power; in this paragraph, "cost of power” means the costs of

generation and purchased power reported to the commission.
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* Sec. 4. AS 42.05.253(e) is amended to read:

(e) The commission shall administer the charge imposed under this section.

The Department of Revenue shall collect and enforce the charge imposed under this
section. The Department of Administration shall identify the amount of the
operating budget of the commission that lapses into the general fund each year.
The legislature mav appropriate an amount equal to the lapsed amount to the
commission for its operating costs for the next fiscal vear. If the legislature does
so, the commission shall reduce the total regulatory cost charge collected for that

fiscal vear bv a comparable amount.

* Sec. 5. AS 42.05.431(a) is amended to read:

(a) When the commission, after an investigation and hearing, finds that a rate
demanded, observed, charged* or collected by a public utility for a service subject to
ihe jurisdiction of the commission, or that a classification, rule, regulation, practice,
or contract affecting the rate, is unjust, unreasonable, unduly discriminatory or
preferential, the commission shall determine ajust and reasonable rate, classification,
rule, regulation, practice, or contract to be observed or allowed and shall establish it
by order. [A MUNICIPALITY MAY COVENANT WITH BOND PURCHASERS
REGARDING RATES OF A MUNICIPALLY OWNED UTILITY, AND THE
COVENANT IS VALID AND ENFORCEABLE AND IS CONSIDERED TO BE A
CONTRACT WITH THE HOLDERS FROM TIME TO TIME OF THE BONDS.
THE FINANCIAL COVENANTS CONTAINED IN MORTGAGES AND OTHER
DEBT INSTRUMENTS OF COOPERATIVE UTILITIES ORGANIZED UNDER
AS 10.25 ARE ALSO VALID AND ENFORCEABLE, AND RATES SET BY THE
COMMISSION MUST BE ADEQUATE TO MEET THOSE COVENANTS.
HOWEVER, A COOPERATIVE UTILITY THAT IS NEGOTIATING TO ENTER A j
MORTGAGE OR OTHER DEBT INSTRUMENT THAT PROVIDES FOR A
TIMES-INTEREST-EARNED RATIO (TIER) GREATER THAN THE RATIO THE
COMMISSION MOST RECENTLY APPROVED FOR THAT COOPERATIVE
SHALL SUBMIT THE MORTGAGE OR DEBT INSTRUMENT TO THE
COMMISSION BEFORE THE INSTRUMENT TAKES EFFECT. THE

COMMISSION MAY DISAPPROVE THE INSTRUMENT WITHIN 60 DAYS
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New Text Underlined (@QELETED TEXT BRACKETED]



AFTER ITS SUBMISSION' IF THE COMMISSION HAS NOT ACTED WITHIN ;
60 DAYS, THE INSTRUMENT IS CONSIDERED TO BE APPROVED.]
* Sec. 6. AS 42.05.431 is amended by adding new subsections to read:

(i) A municipality may covenant with bond purchasers regarding rates of a
municipally owned utility, and the covenant is valid and enforceable and is considered
to be a contract with the holders from time to time of the bonds. Rates set by the
commission must be adequate to meet those covenants. However, the commission is
not required to set rates for services regulated by the commission to recover the
allocated costs and coverage requirements of services that are not regulated by the
commission. Bonds or other debt issued to figﬁtrt]ﬁ?ylé?rq%l’il\%tﬁq, %gm petitive ventures
by a municipally owned utility may not beinett**d-in a manner that would permit a
creditor, on default, to have recourse to th&vhasic regulated utility business.

(j) The financial covenants contained in mortgages and other debt instruments
of cooperative utilities organized under AS 10.25 are also valid and enforceable, and
rates set by the commission must be adequate to meet those covenants. However, a
cooperative utility that is negotiating to enter a mortgage or other debt instrument that
provides for atimes-interest-eamed ratio (TIER) greater than the ratio the commission
most recently approved for that cooperative shall submit the mortgage or debt
instrument to the commission before the instrument takes effect. The commission may
disapprove the instrument within 60 days after its submission. If the commission has
not acted within 60 days, the instrument is considered to be approved.

* Sec. 7. AS 42.05.711(e) is amended to read:

(e) Notwithstanding any other provisions of this chapter, any electric or
telephone utility that does not gross $50,000 annually is exempt from regulation under
this chapter unless [25 PERCENT OF] the subscribers petition the commission for
regulation under aS 42.05.712(h).

* Sec. 8. AS 42.05.711(f) is amended to read:

(f) Notwithstanding any other provisions of this chapter, an electric or
telephone utility that does not gross $500,000 [$325,000] annually may elect to be
exempt from the provisions of this chapter other than AS 42.05.221 - 42.05.281 under

the procedure descnbed in AS 42.05.712.
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* Sec. 9. AS 42.05.711(g) is amended to read:

(g) A utility, other than a telephone or electric utility, that does not gross
$150.000 [$100,000] annually may elect to be exempt from the provisions of this
chapter other than AS 42.05.221 - 42.05.281 under the procedure described in
AS 42.05.712.

* Sec. 10. AS 42.05.711 ') is amended to read:

(i) A utility that [WHICH] furnishes collection and disposal service of
garbage, refuse, trash, or other waste material and has annual gross revenues of
$300,000 [$200,000] or less is exempt from the provisions of this chapter, other than
the certification provisions of AS 42.05.221 - 42.05.281, unless [25 PERCENT Of7
the subscribers [OR SUBSCRIBERS REPRESENTING 25 PERCENT OF THE
GROSS REVENUE OF THE UTILITY] petition the commission for regulation under
AS 42.05.712(h). Notwithstanding AS 42.05.712(b) and (g), if subscribers
representing 25 percent of the gross revenue of the utility petition the commission
for regulation, the utility is subject to the provisions of this chapter.

* Sec. 11. AS 42.05.71I(k) is amended to read:

(k) A utility that [WHICH] furnishes cable television service is exempt from
the provisions of this chapter other than AS 42.05.221 - 42.05.281 [,] unless [25
PERCENT OF] the subscribers petition the commission for regulation under the
procedure described in AS 42.05.712. u M- 1

* Sec. 12. AS 42.05.712(h) is amended to read:

(h) A utility or cooperative that is already exempt from regulation under this
section or that is exempt from regulation under AS 42.05.711(e), (i), or (k) may
elect to terminate its exemption in the same manner.

* Sec. 13. AS 42.06.285(a) is amended to read:

(a) A pipeline carrier operating in the state shall pay to the commission an
annual regulatory cost charge in an amount not to exceed JJ [.61] percent of gross
revenue derived from operations in the state. A regulatory cost charge may not be
assessed on pipeline carrier operations unless the operations are within the jurisdiction
of the commission.

* Sec. 14. AS 42.06.285(c) is amended to read:

5 CSSB 213(FIN)
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(c) The commission shall administer the charge imposed under this section.
The Department of Revenue shall collect and enforce the charge imposed under this
section. The Department of Administration shall identify the amount of the
operating budget of the commission that lapsre into the general fund each vear.
The legislature mav appropriate an amount eaual to the lapsed amount to the
commission for its operating costs for the next fiscal year. If the legislature does
so. the commission shall reduce the total regulatory cost charge collected for that
fiscal year by a comparable amount.

* Sec. 15. AS 44.66.010(a)(4) is amended to read:

(4) Alaska Public Utilities Commission (AS 42.05.010) -- June 30,
1998 [1994];

* Sec. 16. REPEAL OF SUNSET OF REGULATORY COST CHARGES. Sections 22,
26, 36, and 38, ch. 2, FSSLA 1992, are repealed.

* Sec. 17. APUC STAGGERED TERMS. Notwithstanding AS 42.05.030(a), after the
expiration in 1999 of the term of the member of the Alaska Public Utilities Commission with
a major or experience in engineering, the vacancy shall next be filled for a term of four years
in order to adjust the staggering of the terms of the members of the commission so that no
more than one commission member’s teim expires each year.

* Sec. 18. APPLICATION TO ONGOING PROCEEDINGS. The amendment to
AS 42.05.141(a), made by sec. 1 of this Act, applies to proceedings begun on or after the
effective date of sec. 1 of this Act.

* Sec. 19. Section 1 of this Act takes effect July 1, 1995.

* Sec. 20. Except as provided in sec. 18, this Act takes effect July 1, 1994.
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