
ALASKA LEGISLATURE 1168 “ “ nHOUSE a n d  SENATE FINANCE COMMITTEE F IL E S , 1993-1994 2 U \ L



1 (B) subject to

2 (i) continuing compliance monitoring;

3 (ii) periodic review by the issuing agency;

4 (iii) renewal on. a periodic basis; or

5 (iv) AS 46.40; or

6 (3) a court order oi judgment.

7 (c) The provisions of (b) of this section do not apply to actions in which the

8 air emission or water or solid waste discharge that is the subject o f the action produces

9 a result that was unknown or not reasonably foreseeable at the time o f the

10 authorization.

11 (d) Notwithstanding other provisions of law, except AS 09.50.170 - 09.50.240

12 and AS 19.25.080 - 19.25.180, a person may not bring a civil action to enjoin or abate

13 a private nuisance or to recover damages for a private nuisance unless the action is

14 authorized by this section.

15 * Sec. 2. AS 09.45 is amended by adding a new section to article 4 to read:

16 Sec. 09.45.255. DEFINITION. In AS 09.45.230 - 09.45.255, "nuisance" means

17 a substantial and unreasonable interference with the use or enjoyment o f real property,

18 including water.

19 * Sec. 3. This Act applies to an action if judgm ent has not been entered in the action

20 before the effective date of this Act, and to that extent this Act is retroactive under

21 AS 01.10.090.

22 * Sec. 4. This Act takes effect immediately under AS 01.10.070(c).
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OFFERED IN  THE HOUSE REPRESENTATIVE BROT /N

TO: HCS CSSB 178 ( ) DRAFT 8-LS0930\I 3 /1 7 /9 4

Page 2, line 1:

D elete "and"

Page 2, line 6:

D elete "or"

Insert "and"

Page 2, after line 6:

Insert a n ew  subparagraph to read:

"(C) issu ed  after a sh ow in g  by the licensee, perm ittee, or person 

subject to the order that the proposed activity w ill not result in any  

em ission  or discharge that is injurious to hum an health  or welfare, animal 

or plant life, or property, or that w ou ld  injuriously interfere w ith  the 

enjoym ent o f life or property; or"



OFFERED- IN THE HOUSE BY REPRESENTATIVE BROWN
TO: HCS CSSB 178( ) Version "D," 2/12/94

Page 2, following line 18:

Insen new bill sections to read:

"* Sec. 3. AS 46.35.110 is amended to reati
Sec. 46.35.110. APPLICATION. Notwithstanding any other provisions of 

regulation or statute relating to the processing of application for permits, except for 

AS 46.90.010. the. procedures set out in this chapter are exclusive for applications 

filed under AS 46.35.030. Except for the procedures in AS 46.90.010. the [THE] 

procedures o f this chapter are in lieu o f [ANY] procedures otherwise provided by law 

or regulation, and are to be followed by state agency in ruling upon those 

applications.
* Sec. 4. AS 46 is amended by adding a new chapter to read:

CHAPTER 90. MISCELLANEOUS PROVISIONS.
Sec. 46.90.010. NOTIFICATION OF AFFECTED PROPERTY OWNERS,

(a) In addition to other notice required by law, if  a person owns private property that 

is within the area potentially affected by an air emission or water or solid waste 

discharge license or permit for which a private civil nuisance action may not be 

maintained under AS 09.45.230, at least 60 days before a state agency issues the 

license or permit, the state agency shall notify the person by registered letter that the 

licensed or permitted activity may interfere with the person’s enjoyment o f the 

person’s property and that AS 09.45.230 may prohibit the person from recovering 

damages or otherwise seeking relief for the interference by bringing a civil action to 

enjoin or abate the interference as a private nuisance.

(b) The notice required by (a) o f this section must describe what rights the 

person has to participate in the hearings and other administrative proceedings relating 

to the issuance or denial of the license or permit.
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(c) a  person who requests or obtains a license or permit for which 

notification is required under (a) of this section shall reimburse the agency for the 

costs of the notification required by this subsection.

(d) In this section, "state agency" has the meaning given in AS 46.35.200."

Renum ber the following bill sections accordingly.

Page 2, line 19:

Delete "This Act applies"
Insen "AS 09.45.230, as amended by sec. 1 o f this Act, and AS 09.45.255, added by 

sec, 2 o f this Act, apply"

Page 2, following line 21:

Insen a new bill section to read:

"* Sec. 6. AS 46.35.110, amended by sec. 3 of this Act, and AS 46.90.010, added 

by sec. 4 of this Act, apply to licenses and permits that are issued on or after the effective 

date o f  this Act."

Renumber the following bill section accordingly.



OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: HCS CL SB 178( ) Version "D," 2/12/94

Page 2, following line 18:

Insen new bill sections to read- 

"* Sec. 3. AS 46.35.110 is amended to read:

Sec. 46.35.110. APPLICATION. Notwithstanding any other provisions of 

regulation or statute relating to the processing of application for permits, except for 

AS 46.90.010, the procedures set out in this chapter are exclusive for applications 

filed under AS 46.35.030. E xcep t for t he procedures in AS 46.90.010. the [THE] 

procedures o f this chapter are in lieu o f [ANY] procedures otherwise proviaed by law 

or regulation, and are to be followed by a state agency in ruling upon those 

applications.

* S e c  4. AS 46 is amended by adding a new chapter to read:

CHAPTER 90. M ISCELLANEOUS PROVISIONS.

Sec. 46.90.010. N O T IF IC V nO N  OF AFFECTED PROPERTY OWNERS,

(a) In addition to other notice required by law, if  a person owns private property that 

is within the area potentially affected by an air emission or water or solid waste 

discharge license or permit for which a private civil nuisance action may not be 

maintained under AS 09.45.230, at least 60 days before a state agency issues the 

license or permit, the state agency shall notify the person by registered letter that the 

licensed or permitted activity may interfere with the person’s enjoyment o f the 

person’s property and that AS 09.45.230 may prohibit the person from recovering 

damages or otherwise seeking relief for the interference by bringing a civil action to 

enjoin or abate the interference a private nuisance.

(b) The notice required by (a) of this section must describe what rights the 

person has to participate in the hearings and other administrative proceedings relating 

to the issuance or denial o f the license or permit.
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(c) A person who requests or obtains a license or permit for which 

notification is required under (a) of this section shall reimburse the agency for the 

costs o f the notification required by this subsection.
(<j) In this section, "state agency" has the meaning given in AS 46.35-200."

Renumber the following bill sections accordingly.

Page 2, line 19:

Delete "This Act applies"
Insert "AS 09.45.230, as amended by sec. 1 o f this Act, and AS 09.45.255, added by 

sec. 2 o f this Act, apply"

Page 2, following line 21:

Insen a new bill section to read:

"* Sec. 6. AS 46.35.110, amended by sec. 3 cr  this Act, and AS 46.90.010, added 

by sec. 4 o f this Act, apply to licenses and permits that are issued on or after the effective 

date o f  this Act."

Renumber the following bill section accordingly.



OFFERED IN  THE HOUSE BY REPRESENf ATTVE BROWN

TO: HCS CSSB 178 ( ) (Version "D")

Page 2, line 10

After "authorization" insert:

"The provisions o f (b) o f this section  do n ot apply unless the 

authorizing license, perm it or order w as issu ed  after a written find ing by the 

authorizing agency that n o  substantial or unreasonable interference w ith  the use 

or enjoym ent o f  real property, includ ing water, w ill result from the authorized  

activity."

A M E N D M E N T
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OFFERED IN  THE HOUSE BY REPRESENTATIVE BROWN

TO: HCS CSSB 178 ( ) (Version "D")

Page 2, after line 14:

Insert a n ew  subsection to read:

"(e) N otw ithstand ing  any other provision  o f law , the state is liable 

in  dam ages to a person barred from  filing a civ il action under (b) o f this 

section if

(1) the license, perm it, or order w as issu ed  by the state; and

(2) the person  w ou ld  be entitled to an award o f 

dam ages against the licensee, perm ittee, or person acting under the 

authority of the license, perm it, or order but for the provisions of 

this section."



OFFERED IN  THE H O U SE BY REPRESENTATIVE BROW N

TO: H CS CSSB 178 ( ) (V ersion "D ")
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D elete all m ateria l.

R e n u m b e r  th e  f o l lo w in g  s e c t io n .



OFFERED IN THE HOUSE E Y REPRESENTATIVE BROWN

TO: HCS CSSB 178 ( ) (Version "D")

Page 2, lines 19 through 21:

Delete all material.

A M E N D M E N T

R e n u m b e r  th e  f o l lo w in g  s e c t io n .
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OFFERED IN  THE HOUSE BY REPRESENTATIVE BROW N

TO: HCS CSSB 178 ( ) (Version "D")

P a g e ^  l i n e '^ :

D elete all material

Insert a n ew  bill section to read:

"*Sec. 4. This A ct takes effect July 31,1995."
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OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: HCS CSSB 178( ) Version "D," 2/12/94

Page 2, lines 11 - 14:

Delete all material and insert:

"(d) This section does not prevent a person from bringing a civil action based 

on rights provided under other law, including the common law, to enjoin or obtain 

damages for an activity that affects the person’s real property or the person’s 

enjoyment of the real property."
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OFFERED IN THE HOUSE

TO: HCS CSSB 178 ( ) DR \F T  8-L S0930\I 3 /1 7 /9 4

Page 2, lin t  1:

D elete "and"

Page 2, line 6:

D elete "or"

Insert "and"

Page 2, after line 6:

Insert a n ew  subparagraph to read:

"(C) issu ed  w ith  a term or condition  that provides that the licensee, 

perm ittee, or person subject to the order m ay not perm it or authorize  

any em ission  or discharge that is injurious to  h u m an  health  or w elfare, 

anim al or plant life, or property, or that w ou ld  injuriously interfere w ith  

the enjoym ent o f life or property; or"
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w e  w i l l  r o u n t i n e l y  i s s u e  p e r m i t s  w i t h  a s t a t e m e n t ^ t h a t  t h e  e m i s s i o n s  ,/ 
a u t h o r i z e d  i n  t h i s  p e r m i t  d o e s  n o t  p r o t e c t  t h e p K a g a i n s t  n u i s a n c e ,  c a n cer, or  
w h a t e v e r  e l s e  i s n ' t  e m b o d i e d  - ■ .* a q u i r e m e n t s  of  t h / p e r m i t .

Last, I a m  in t h e  p r o c e s s  of  
s e t - u p  a s y s t e m  w h i c h  is m u c h  
w o u l d  e s t a b l i s h  h o w  t h e  d e p a r  
n u s i a n c e s .  M y  h o p e  w a s  t o  de 
K e g l e r  l e v e l  i n s t e a d  of t h e  c 
m u c h  f o r  w i s h f u l  t h i n k i n g .

A l t h o u g h  m y  t o n e  m a y  
t h i s  b i l l  a r e  d e v i o u  
of t h i s  l e g i s l a t i c

TV accH a ^ - L

- f r / y w

a r  v
I a m  ] u s t  m a k i n g  y o u  a

jlity n u i s a n c e / r e g u l a t i o n s  to 
an t h i s  b i l l /  T h e  r e g u l a t i o n s  
id a d d r e s s e s  a i r - r e l a t e d  
in t h e  f a e l d  a t  t h e  A1

level. So

Lying t h a t  t h e  i n t e n t i o n s  of 
of  t h e  p o t e n t i a l  o u t c o m e s

FROM: J o h n  S t o n e

TO: M i k e  M e n g e

CC: L e n  V e r r e l l i

S U B J E C T :  S B  178
P R I O R I T Y :  
A T T A C H M E N T S :

DATE: 0 3 / 0 9 / 9 4  
T I ME: 2 : 3 0  PM

- T h e  N u i s a n c e  Bill

A f t e r  r e a d i n g  t h i s  bill, I feel c o m p e l l e d  t o  r e l a y  a c o u p l e  o f  a i r - r e l a t e d  
i s s u e s  t o  you.

First, n o n e  o f  o u r  c u r r e n t  p o l l u t a n t - s p e c i f i c  e m i s s i o n  s t a n d a r d s  w e r e  
d e v e l o p e d  t o  p r o t e c t  t h e  p u b l i c  f r o m  n u i s a n c e s ,  n o r  w a s  n u i s a n c e  e v e n  
c o n s i d e r e d  in  e s t a b l i s h i n g  t h e  s t a n d a r d s .  T h e  o n l y  r e g u l a t i o n  w e  h a v e  t h a t  
g o v e r n s  n u i s a n c e  is 18 A A C  50.*10. I d o n ' t  n e e d  t o  e l a b o r a t e  o n  t h e  h i s t o r y  
of i m p l e m e n t a t i o n  o f  t h i s  r e g u l a t i o n .  In short, w e  a r e  j u s t  b e g i n n i n g  t o  
i m p l e m e n t  it as  o u r  r e g u l a t i o n s  r e q u i r e  a f t e r  o v e r  20 y e a r s  o f  d o i n g  n o E K i n g 
w i t h  it"! T h i s  m e a n s  t h a t  t h e  p u b l i c  p r o c e s s  h a s  n e v e r  a g g r e s s e d  n u i s a n c e ,  o r 
p r o v i d e s  arr a v e n u e  f o r  a n  i n d i v i d u a l  t o  g e t  t h e  d e p a r t m e n t  t o  e s t a b l i s h  
s t a n d a r d s  t o  p r o t e c t  t h e m  f r o m  n u i s a n c e .  '

S e c o n d ,  t h e  d e p a r t m e n t  h a s  n e v e r  i s s u e d  a p e r m i t  w i t h  c o n d i t i o n s  t h a t  p r o v i d e d  
p r o t e c t i o n  t o  t h e  p u b l i c  f r o m  n u i s a n c e .  As  w e  g a i n  e x p e r i e n c e  w i t h  18 A A C
5 0 . 1 1 0  w e  m a y  b e  a b l e  t o  e s t a b l i s h  s o m e  p e r m i t  c o n d i t i o n s  t h a t  a d d r e s s
n u s i a n c e .  U n t i l  t h a t  time, n o n e  of  o u r  p e r m i t s  h a v e  a l l o w a b l e  l i m i t s  f o r  
n u i s a n c e  p r o t e c t i o n .

Third, it is n o t  c l e a r  in 230(b) if " e m i s s i o n  o r  d i s c h a r g e "  is
p o l l u t a n t  s p e c i f i c  a h d  n u i s a n c e  e f f e c t  s p e c i f i c .  W e  s h o u l d  r e c o m m e n d  a d d i n g
l a n g u a g e  t h a t  c l e a r l y  e s t a b l i s h e s  t h e  e m i s s i o n  is e x p r e s s l y  a u t h o r i z e d
for a p a r t i c u l a r  p o l l u t a n t  a n d  t h e  e x p e c t e d  n u i s a n c e  e f f e c t s  o f  t h a t  s p e c i f i c
p o l l u t a n t .  If t h i s  s e c t i o n  is r e a d  a s  s o m e h o w  s h i e l d i n g  t h e  p e r m i t t e e  for
e v e r y  c o n s t i t u e n t  o f  a e m i s s i o n  o r  d i s c h a r g e  b y  t h e  m e r e  m e n t i o n  o f  it in t h e
p e r m i t ,  t h e n  w e  h a v e  b i g  t r o u b l e .  F o r  i n s t a n c e ,  a l t h o u g h  w e
r o u n t i n e l y  a u t h o r i z e  15 t o n s  o f  p a r t i c u l a t e  m a t t e r  e m i s s i o n s  in a p e r m i t  for
a m b i e n t  a i r  q u a l i t y  p r o t e c t i o n ,  w e  d o  a u t h o r i z e  t h e  d i o x i n  e m i s s i o n s
t h a t  m a y  b e  p r e s e n t  in t h e  s a m e  e x h a u s t  s t r e a m  a n d  w h i c h  t h e  d e p a r t m e n t  h a s
n o t  r e v i e w e d .

Fourth, a m  I t o  r e a d  t h a t  t h i s  b i l l  r e q u i r e s  u s  t o  e s t a b l i s h  a n u i s a n c e  s h i e l d  
in e a c h  p e r m i t  w e  i s s u e ?  In o t h e r  w o r d s ,  a r e  w e  t o  e s t a b l i s h  a l l o w a b l e  
e m i s s i o n  q u a n t i t i e s  f o r  e a c h  p o l l u t a n t  e m i t t e d  b y  t h e  f a c i l i t y  in s u c h  a 
m a n n e r  so t h a t  a " n u i s a n c e "  d o e s  n o t  o c c u r ?  If so, I w i l l  n e e d  a b o u t  a n o t h e r  
10 s t a f f  t o  t r y  t o  i s s u e  a p e r m i t .  W e  n e e d  t o  l e t  t h e  L e g i s l a t u r e  k n o w  t h a t  
th i s  t y p e  o f  s h i e l d  c a n n o t  b e  e a s i l y  c r e a t e d ,  if a t  all. U n o c a l  C h e m i c a l  j u s t  
s p e n t  a b o u t  $1 m i l l i o n  t y r i n g  t o  d o  s h o w i n g  o f  c o m p l i a n c e  w i t h  18 A A C  50.110, 
an d  t h e i r  f a c i l i t y  is n o t  t h a t  c o m p l e x .  M a n y  s t a f f  b e l i e v e  t h a t  t h e  S i t k a



P u l p  M i l l  c o u l d  n e v e r  s h o w  c o m p l i a n c e  w i t h  18 A A C  5 0 . 1 1 0 .  H o w e v e r ,  t h e y  
p r o b l a b l y  w i l l  b e  a b l e  t o  d o  a s h o w i n g  n o w  t h a t  t h e  m i l l  hasi s h u t  down. T h e  
s h o r t  o f  t h i s  is t h a t  b u r d o n i n g  A D E C  w i t h  t h e  requirrcent t o  c r e a t e  a n u s i a n c e  
s h i e l d  is c o m i n g  d a n g e r o u s l y  c l o s e  t o  c o m p l e t e l y  s h u t t i n g  d o w n  t h e  p e r m i t  
s y s tem. I c a n ' t  b e l i e v e  t h e  L e g i s l a t u r e  w o u l d  w a n t  t h i s .  R e m e m b e r  M i k e  t h a t  
m y  p e r m i t  s y s t e m  is £ o  m a k e  s u r e  t h a t  p e r m i t t e e s  a r e  in c o m p l i a n c e  w i t h  t h e  
C l e a n  A i r  Ac t .  N u i s a n c e  i s n ' t  in t h e  C l e a n  A i r  Act. D o  w e  r e a l l y  w a n t  to  
p i g g y - b a c k  t h i s  b i l l  o n  t h e  b a c k  o f  o u r  p e r m i t  s y s t e m ?  If so, w e  b e t t e r  
r e c o m m e n d  t h a t  t h e  L e g i s l a t u r e  m a k e  t h e  n u i s a n c e  s h i e l d  o p t i o n a l  a t  t h e  
r e q u e s t  o f  a n  o w n e r  o r  o p e r a t o r ,  a n d  t o  m a k e  it c l e a r  t o  t h e  L e g i s l a t u r e  t h a t



we w i l l  r o u n t i n e l y  i s s u e  p e r m i t s  w i t h  a s t a t e m e n t  t h a t  t h e  e m i s s i o n s  
a u t h o r i z e d  in t h i s  p e r m i t  d o e s  n o t  p r o t e c t  t h e m  a g a i n s t  n u i s a n c e ,  c a n c e r ,  or
w h a t e v e r  e l s e  i s n ' t  e m b o d i e d  in t h e  a p p l i c a b l e  r e q u i r e m e n t s  o f  t h e  p e r m i t .

Last, I a m  in t h e  p r o c e s s  o f  a m e n d i n g  t h e  a i r  q u a l i t y  n u i s a n c e  r e g u l a t i o n s  to 
s e t - u p  a s y s t e m  w h i c h  is m u c h  le s s  b u r d e n s o m e  t h a n  t h i s  b ill. T h e  r e g u l a t i o n s  
w o u l d  e s t a b l i s h  h o w  t h e  d e p a r t m e n t  r e s p o n d s  t o  a n d  a d d r e s s e s  a i r - r e l a t e d  
n u s i a n c e s .  M y  h o p e  w a s  t o  d e v e l o p  t h e  s o l u t i o n s  in t h e  f i e l d  a t  t h e  A 1  
K e g l e r  l e v e l  i n s t e a d  o f  t h e  c o u r t  r o o m  a t  C o m m i s s i o n e r ' s  S a n d o r ' s  level. So
m u c h  f o r  w i s h f u l  t h i n k i n g .

A l t h o u g h  my t o n e  m a y  a p p e a r  v e n t f u l ,  I a m  n o t  i m p l y i n g  t h a t  t h e  i n t e n t i o n s  of 
t h i s  b i l l  a r e  d e v i o u s .  I a m  j u s t  m a k i n g  y o u  a w a r e  o f  t h e  p o t e n t i a l  o u t c o m e s  
of t h i s  l e g i s l a t i o n .
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R O B E R T S O N , H O N A 6 L E  &  E A S T A 0 6 H
r .  O. I n  21211

Jtmta, ih ih  BWMfll
Ttltpfcons: (B07)fi8MS40

M a rch ^ k 5 T  1994

T o : M a rie S a n s o n
From: M a r y  Nordale 
Re: SB 178

Tdaeojter (907)S8M818 
Xerox 7BBJ (BMS)

F A X : 0 *7

T r a n s m i t t e d  are the amendments to SB 178 that app e a r  okay
to us. I have redrafted your first p r o p o s e d  amendment and added
some language that we want included. I have also added the 
amendment regarding att o r n e y  fees. This takes the place of your 
page 1 proposals.

Your page 2 and 3 are ok. I think pa g e  2 should be a
separate bill section, but T erry B a n n i s t e r  should call the shots on
that one.

1 am substituting a n e w  p r o v i s i o n  in 230 in place of your 
amendment on page 4. As long as A S  46.03.900 contains the 
def i n i t i o n  of p o l l u t i o n  that it has now, tne concerns addressed by 
y o u r  pa g e  4 are met.

Instead of y o u r  amendment o n  your page 5, I have 
s u b s t i t u t e d  o u r  pro p o s e d  amendment to insert "a final" before 
"judgment" in Sec. 3. W h e n e v e r  estoppel is raised as a defense, 
the court w o u l d  take evidence to determine whet h e r  or  not estoppel 
exists. Moreover, the court o r d e r  or judgment referred to on poge 
2 , line 6, of the bill is one entered against the permittee, net 
a p e r s o n  bri n g i n g  an action'against the state.

A f t e r  y o u  have had a chance to look at thxs, call me at 
586-3340. I'd like to get the drafts to Rep. Therriault b y  noon 
tomorrow, so T e r r y  Bannister can fix th e m  up for the hearing on 
T h u r s d a y .

TRtfcfl— r t f — r t l M l f c r t l i f t M r t ^ l f l l l l l i l  M i l l  k n e lil H jf r f l t o —
t» e f f  R U t U n a f .  H y f  an  art I f  M a M  ndgfcat, la m  eapy, f t  or r tf fc n  (Mi M e k  «  aay at

ariihal *  ■  rta 3 .1  fM ri tartM, t a k j e
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Page 2. lines 12-18 Language added to p r o v i d e  thac the sh i e l d  of 
sub s e c t i o n  (b) will be available o n l y  as long as there are 
s tatu t o r y  defin i t i o n s  of "pollution" and "emission." This r e q u i r e d  
r e d e s i g n a t i o n  of (d) as (e).

The p u r p o s e  of this is to incorporate into the nui s a n c e  
s t a tute the definitions in Title 46 that relate to nuisance.

ZlSfi L. lines 23-31: p age 3, line 1 Language added r e q uire
in d e m n i f i c a t i o n  of the state if claims o r  actions in inverse 
c o n d e m n a t i o n  are brought b y  people a l l e g i n g  nu i s a n c e  from a 
p e r m i t t e d  activity.

The p u r p o s e  of this is to respond to the concerns of the 
co m m i t t e e  that the interests of the state were not 
s u f f i c i e n t l y  prote c t e d  in the inverse con d e m n a t i o n  situation.

£aae 3. lines 6-11 Language added to a m e n d  A l a s k a  Rules of Civil 
Procedure Nos. 79 a n d  82 to permit the a w ard of full rea s o n a b l e  
a t t o r n e y  fees and costs instead of partiu2 a t t o r n e y  fees as 
p r e s e n t l y  a w a rded by  the Supreme Court.

The p u r p o s e  of this is to d i minish the incentive of persons to 
file claims or sue the state in inverse c o n d e m n a t i o n  as a 
m e ans of d e f e a t i n g  the p e r m i t t i n g  p r o c e s s e s  of state a g e n c i e s .

Page_3. line 12 The w o r d  "final" was inserted before "judgment."

The p u r p o s e  of this is to emphasize that the retros p e c t i v e  
a p p l i c a t i o n  of SB 178 w o u l d  o n l y  affect matters that h a d  not 
b e e n  r e d u c e d  to final judgment.

Page 3. lines 15-17 Seve r a b i l i t y  language added.

The p u r p o s e  of this is to emphasize that those p o rtions of SB 
178 that are constitutional shall r e m a i n  in effect even if one 
o r  m o r e  portions or clauses is found unconstitutional.



DIVISION O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX  (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  M arch 19, 1994

SUBJECT:

TO:

FRO M :

Inclusion o f references to court rule changes and  effective date  
in title o f HCS CSSB 178 (Fin) (W ork O rd e r No. 8-LS0930\M )

R epresentative R on Lar on 
R epresentative E ileen M icL ean  
Co-Chairs, H ouse F inance C om m ittee 
A ttn: Carol

T heresa L. B annister 
Legislative Counsel

T he com m ittee  substitu te adopted  by the H ouse F inance C om m ittee  (H C S CSSB 
178(Fin)) contains new language in the title, specifically the  phrases, ‘am ending 
A laska R ules o f Civil P rocedure 79 and  82," and "and providing for an  effective date." 
T he addition  o f these phrases to the title in the com m ittee substitu te does not violate 
U niform  R ule 41(b). T h at rule states

(b) An am endm ent to a bill introduced in the o ther house is not in o rd er if 
the  am endm ent requires a change o f the bill title o th er than  a clerical o r 
technical change.

This office considers the addition j f  the  court rule change language and  the effective 
d ate  language to the title o f this b :ll to  be a technical change. As a technical change 
it is not prohib ited  by the rule.

If I may be o f further assistance, p lease advise.

94-089.1mb
TLB:lm b

cc: Suzanne Lowell, C hief C lerk



A la sk a  S ta te  L e g is la tu re
Senate Majority Leader 
Chair. Judiciary Committee 
I’ice Chair. Community &
Regional Aiiairs

Member. State Aiiairs Committee 
Committee on Committees 
Western States Legislative Forestry Task Force 
Legislative Council S e n a t o r  R o b i n  L .  T a y l o r

State Capitol 
Juneau. Alaska dd801 11*0 

d ir J63-38'3 
Fax■ dO-7 4ft5 3‘>22

352 Front Street 
Ketchikan. Alaska dddOI 

•007 225-8008 
Fax dll7' 225- i r i3

SPONSOR STATEM ENT 
SB 178

Senate B ill No. 178 has been introduced to clarify existing law and to 
protect permit holders from being sued for doing conducting those 
activities which are authorized by their permit. Senate B ill No. 103 
and House Bill No. 167 are bringing Alaska’s air quality control 
program into compliance with Federal standards. Simultaneously, 
mining and manufacturing businesses are developing and are likely 
to be permitted dischargers of waste water. Similarly expanding 
municipalities are requiring larger power plants, waste water 
treatment plants and incinerators. Unfortunately, the likelihood of 
private nuisance lawsuits seeking damages against these permitted 
activities
Alaska needs to maintain its orderly society. Both the state and local 
governments must be able to permit activities or hold permits for 
their own activities without the prospect of being sued by every 
person who simply opposes the permitted activity.
Senate B ill No. 178 amends Alaska's general nuisance statute to 
clarify the standard to be used by courts in determining whether or 
not an act or structure is, in fact, a nuisance. The goal is to prevent 
lawsuits against permit holders when they are acting within the 
limits of their permits. Senate Bill 178 would NOT protect any 
permit holder from a nuisance action if the permit holder exceeds or 
violates the limits of the permit.



DIVISION O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX  (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Junectu, Alaska 99801-2105

M E M O R A N D U M  F ebruary  15, 1994

SUBJECT: Sectional Summ ary o f HCS CSSB 178( ). (W ork D raft 8- 
LS0930\D, February 12, 1994)

TO:

FROM :

R epresentative G ene T herriau lt 
A ttn: Sara

T neresa L. B annister 
Legal Counsel

You have requested  a sectional summary o f the above-described bill

As a prelim inary m atter, note that a sectional sum m ary of a  bill should not be 
considered an authoritative in terpretation  o f the bill and the bill itself is the best 
sta tem ent of its contents.

Section 1. This section am ends AS 09.45.230 by rewriting it completely. It consists 
of four subsections, as follows:

Subsection faL States tha t a person may bring a civil action to enjoin o r abate  
a private nuisance and tha t dam ages may be aw arded in that action.

Subsection fbL Provides that a person may not m aintain under the section an 
action for nuisance that is based upon an air em ission or w ater o r solid waste 
discharge, o ther than the placem ent o f nuclear waste, w here the emission o r 
discharge was expressly authorized by and is not in violation of a term  o r 
condition of

(1) a sta tu te  or regulation;
(2) a  license, perm it, o r o rd er th a t is

(A) issued after public hearing by the s ta te  o r federal 
governm ent; and

(B) subject to
(i) continuing com pliance m onitoring;
(ii) periodic review by the issuing agency;

(iii) renew al on a periodic basis; o r 
(iv) AS 46.40; or

(3) a court o rder o r judgm ent.



Representative Gene Therriauit
February 15, 1994
Page 2

Subsection (c). Provides that the defense set out in (b) does no t apply to 
actions in which the air emission or w ater or solid waste discharge tha t is the 
subject o f the action produces a result that was unknown o r not reasonably  
fo reseeab le at the time of the au thorization  described under (b)(1) - (3).

Subsection fd). S tates that unless a suit based on a private nuisance is 
au thorized  by AS 09.45.230, o r is brought under AS 09.50.170 - 09.50.240 or 
AS 19.25.080 - 19.25.180, it may not be m aintained. (The reference  to 
AS 19.25.080 - 19.25.180 (ou tdoor advertising) is not needed in the bill 
because those sections relate to public nuisances, not private nuisances; I 
recom m end deleting the reference.)

Section 2. D efines "nuisance" for certain laws relating to nuisances.

Section 3. M akes Act applicable to existing lawsuits unless judgm ent has been
en tered  before the effective date of the Act, thus m aking the Act retroactive.

Section 4. Gives the bill an im m ediate effective date.

If I may be o f fu rther assistance, piease advise.

TLB: pi 
94-128.plm



DIVISION O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX  (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  M arch  7, 1994

SUBJECT: C onstitutional problem s in private nuisance bill d raft (H C S  
CSSB 178( ), W ork O rd e r 8-LS0930\D, 2/12/94)

TO:

FROM :

R epresentative M ike N avarre 
A ttn: Tom

&: heresa L. B annister 
Legislative Counsel

You have asked  w hether there  are  constitutional p roblem s in the above-referenced  
bill draft. As you can see from  the following, the bill draft does ap p ea r to  have 
constitutional problem s.

1. Retroactivity  provision in sec. 3.

A. D ue Process. T he retroactivity provision contained  in sec. 3 of the bill m ay be 
unconstitutional under the due process provision o f the  state constitution an d  the  
14th am endm ent to  the federal constitution. T he determ ination  of constitutionality  
will d epend  on  the exact natu re  of the  particu lar rights canceled by the section.

Section 3 has the effect of canceling certain  actionable rights even if the right has 
already accrued  and even if the right is being litigated. Section 3 retroactively cancels 
rights tha t have accrued before the effective date  o f the Act. T h e  only exception is 
if a judgm ent has been  en tered  in the  action.

P rotection from  im proper retroactivity  has generally b een  included within th e  d ue  
process clause. 2 Sutherland  S tatutory  C onstruction sec. 41.03 (4th  ed). U n d e r th e  
state constitution, vested property  rights are  p ro tec ted  against sta te  action by th e  d ue  
process clause contained  in art. I, sec. 7. See Bidwell v. Scheele. 355 P.2d 584 (1960).

An actionable right that is canceled by sec. 3 would be considered a p roperty  right 
tha t is p ro tec ted  by the due process clause. See Bush v. Reid. 516 P.2d 1215, 1219 
(A laska 1973). U pon  the occurrence o f an  injury, a person  acquires a vested  right 
(i.e., a p roperty  right p ro tected  by the due process clause o f the fo u rteen th  
am endm ent to  the federal constitution) in those causes o f action arising out o f th e



Representative Mike Navarre
March 8, 1994
Page 2

injury u nder the state law applicable a t the  time. See, G reyhound Food M anage­
m ent. Inc. v. City of D avton. 653 F.Supp. 1207,1216 (S.D. Ohio 1986), a ff’d, 852  F .2 d  
866 (6th Cir. 1988).

A lthough it is frequently sta ted  that a sta tu te  cannot have retroactive application 
w here that would in terfere with, impair, o r divest vested rights, :here is no consistency 
in the  determ ination  of w hat is a vested right and it app ears  tc  d epend  on elem entary  
considerations of fairness and  justice in each  case. 2 Sutherland S tatutory  C onstruc­
tion sec. 41.06 (4th ed). T herefore , the bill’s cancellation of vested rights m ay violate 
due process if cancellation in the particular situation violates these elem entary  
considerations of fairness and  justice. E ach  case would have to be exam ined in this 
light to  determ ine if its cancellation violated due process.

However, w hen evaluating a  case, it has been  held that a  legislative act th a t cuts off 
an  existing rem edy so abruptly  that no reasonable tim e is available to  exercise the 
rem edy is unconstitutional. 2 Sutherland S tatutory C onstruction sec. 41.09 (4th  ed.), 
citing Bacon v. W ong. 445 F.Supp. 1189, 1193 (N .D. Cal. 1978) (citing additional 
cases). W ith regard to existing actions, in a t least one case the fact tha t the  lawsuit 
was filed a while before the sta tute was enacted  was a factor in determ ining  tha t 
canceling a  right of action violated due process. See G reyhound a t 1216.

T herefo re , the retroactivity provision in sec. 3 may be unconstitutional under the due 
process provision o f the s ta te  constitution and the 14th am endm ent to  the federal 
constitution in specific situations.

B. Taking. T he retroactivity provisions of sec. 3 d l ;  also trigger an  inverse 
condem nation  taking under th e  state em inent dom ain provision, art. I, sec. 18 o f the 
s ta te  constitution. T hat section reads as follows:

Section 18. E m inent Dom ain. Private p roperty  shall no t be tak en  or 
dam aged for public use without just com pensation.

T h a t section applies to personal p roperty  rights, and would arguably include the 
rights of action involved here since the alleged injury has already occurred o r begun, 
if continuing, and may even be the subject o f a  court action. In this type o f cose, the 
court would engage in a case-specific inquiry to determ ine w hether governm ental 
action effects a  taking. See A nchorage v. Sandberg . 861 P.2d 554, 557 (A laska 1993) 
(citing Lucas v. South Carolina Coastal Council. 112 S.Ct. 2886 (1992). T he em inen t 
dom ain  section is liberally construed in favor o f the p roperty  owner. See E h riand cr 
v. S ta te . 797 P.2d 629 (A laska 1990), and A lsop v. S tate. 586 P.2d 1236 (1978).

H ow ever, the issue exists w hether the rights are  being taken for a public use, since 
the  sta te  will not be using them  and since the s ta te ’s only connection is through the 
au thorization  of the act, occupation, or structure. In a string of C alifornia cases, the



C alifornia courts have declined to hold th a t a taking was for a public use w hen the 
only public connection was the public agency’s au thorization  of th e  p riva te  activity. 
See U llerv v. C on tra  Costa County, 248 C al.R ptr. 727, 732 (C al.A pp. 1 Dist. 1988), 
citing Yox v. City of W hittier. 227 C al.R ptr, 311 (1986). O n the o th e r  hand, one 
could argue tha t a public use exists here, since the state, through legislative action, 
is taking away apparen tly  vested ac tionab le  rights in o rd e r to accom plish s ta te  goals.

T herefo re , the  retroactivity provision may am ount to an  unconstitutional taking un er 
art. I, sec. 18 o f the sta te constitution, since the persons w hose rights a re  taken  are  
not being com pensated  for the taking.

If the retroactivity  w ere a taking u nd er th e  sta te  constitution, the s ta te  may be held 
liable for com pensating the persons w hose rights a re  taken. T he paym ent of 
com pensation  under this scenario would raise the issue o f w hether s ta te  m oney is 
being used for a  private purpose in violation of art. IX, sec. 6 o f the s ta te  constitu­
tion, the section that prohibits the ap p ro p ria tion  of m oney for o r the tran sfer o f sta te  
p roperty  for o th er than a public purpose .

Even if the  taking of the righ :s (in this case, their cancellation) is not covered  u nder 
the  em inent dom ain provision, it could be argued tha t the sta te is no t au tho rized  to 
take p roperty  unless the t? King is for a public purpose u nder art. I, sec. 18 o f the 
constitution, and  that, therefore, the  taking goes beyond the constitu tional pow er o f 
the  legislature. In o ther words, allowing private nuisances to injure p riva te  parties 
m ay am ount to an  unconstitutional taking of private p roperty  for a non-public 
purpose. See U rie v. F ranconia P ap er C orporation , 218 A .2d 360, 362 (N H  1966).

2. P rohibition against m aintaining certa in  nuisance actions. T h e  exception for 
nuclear w aste in sec. 09.45.230(b) raises an  equal p ro tection  issues u n d er the sta te  
constitution because it prohibits som e persons from  bringing nuisance actions while 
allowing o thers to do so w ithout an  clearly satisfactory rationale  for the  distinction.

T h e  relevant portion  o f art. I, sec. 1 o f the  sta te constitution provides:

*  ̂ * all persons are equal an d  en titled  to  equal rights, opportun ities, 
and pro tection  under the  law * * * .

T he A laska S uprem e C ourt has in te rp re ted  this clause to  offer b ro ad e r p ro tection  
than  the corresponding federal clause. In so doing, o u r court has said tha t in o rd er 
for a classification to be valid, it m ust be reasonable , not arbitrary, an d  m ust b ear a  
fair and substantial relationship  to  a legitim ate governm ental objective, and, 
depending  on the im portance o f the  individual’s in terest involved, a  g re a te r  o r  lesser 
b u rden  will b e  placed on the s ta te  to  show the fair and  substantial relationship . Cf. 
W ilson v. M unicipality of A nchorage. 669 P.2d 569 (A laska 1983).

R :presentative Mike Navarre
March 8, 1994
Page 3
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T he in terest in redressing wrongs through the judicial process is a significant one. 
See Wilson v. M unicipality o f Anchorage. 669 P.2d 569, 572 (A laska 1983). H ow ever, 
since the interest in bringing a nuisance action would probably not be considered  a 
fundam ental one, and since the classification would not be considered a suspect 
classification, the sta te  would not have to  satisfy these tests by dem onstrating  a 
com pelling sta te  interest. T u rn e r Const. Co.. Inc. v. Scales. 752 P.2d 467, 470-471 
(A laska 1988).

T he A laska Suprem e C ourt has said that the guaran tee o f equality o f trea tm en t 
prohibits a classification that denies to one group of persons the enjoym ent o f certain  
rights tha t are afforded to an o th er group when, considering the purpose o f the  sta te  
program  or law, the re  is no reasonable basis for not treating  both  groups the sam e. 
Cf. Leege v. M artin . 379 P.2d 447 (Alaska 1963).

T h e  purpose o f sec. 09.45.230(b) of the bill is to  elim inate the possibility tha t a 
person  conducting an activity within the scope and authority  o f a law, court o rder, or 
certain  governm ental perm it, licenses, or ordei., will be  taken  to court by a person  
claiming injury to the person ’s p roperty  interests under a nuisance theory. In o ther 
words, once the governm ent has given the okay to  the activity and the activity does 
not violate the term s o f that "okay," the activity may p roceed  unim paired by the 
consequences o f dam aging the property  interests o f others.

T he exclusion of "the p lacem ent o f nuclear waste" from  the activities encom passed  
by the ban on civil nuisance suits raises an equal p ro tection  question, both  from  the 
standpoin t of those p ro tec ted  by the bill (perm ittees) and those who m ight be 
p revented  from  seeking redress by the bill (injured parties). Since certain  categories 
of nuclear waste, which is not defined for the bill, may be less hazardous to  the 
environm ent o r persons than certa in  chemicals o r o th er hazardous substances, it is 
difficult to find a reasonable basis tha t justifies allowing a neighboring p roperty  ow ner 
to  sue for nuisance because o f an  activity involving nuclear waste, b u t no t one 
involving, for exam ple, a  m ore dangerous airborne toxin. H ow ever, courts do not 
expect legislatures to  m ake perfec t o r correct determ inations in all cases; in this 
situation they will look for a ra tional basis, and the degree of rational basis required  
will be based on the im portance o f the right involved in the specific situation.

3. Sum m rry . It appears tha t the  retroactivity provision o f the bill (sec. 3) may be 
unconstitutional under the due process clause of the sta te  constitution. Sec. 2 o f the 
bill raises certain  constitutional issues under the em inen t dom ain provision o f the 
sta te  constitution and under art. IX, sec. 6 o f the sta te  constitution, which relates to 
the expenditure o f sta te  funds. In  sec. 1 of the bill, the  nuclear w aste exception raises 
a  constitutional equal p ro tection  issue.

If I may be of fu rther assistance, please adv ise.

TLB:gc
94-177.glc
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P E A R S O N  H A N S O N
ATTORNEYS AT LAW

DENTON J. PEARSON ALASKA/OREGON

401 OJA WAY • SUITE 8 P.O. BOX 98 SITKA. ALASKA 90939 PHONE: 907-747*3257 FAX: 907-747-0977 BRIAN C. HAN80N ALASKA

March 2, 1994

Rep. Ronald Larson
Rep. E ileen  HcLean
Co-Chairmen, Houee Finance committee
Alaeka S ta te  L eg ie la tu re
S ta te  C ap ito l (MS 3ioo)
Juneau, Alaeka 99801-1182)

Re: Senate B il l  178

G reeting*;
Enclosed ie  the  w ritte n  vereion o f testim ony 1 o ffe red  to  th e  
committee a t  the  March 1, 1994 te leconference  r e la t in g  to  th e  
Committee s u b s t i tu te  fo r  SB 178. I  hope you and th e  o th e r 
members o f th e  committee w il l  find  i t  both though tfu l end 
in fo rm ative .
As 1 was leav ing  th e  te leconference a t  th e  S itka  L e g is la tiv e  
Inform ation  O ffice yesterday , a comment by one of th e  lo c a l 
environm ental a c t iv i s t s  who was in  attendance fo r  th e  
te leco n fe ren ce  s tru ck  me. He sa id  he d id n 't  l ik e  SB 170 because 
i t  deprived him of "one more b i te  a t  th e  app le", r e f e r r in g  to  
th e  re g u la to ry  process which would almost c e r ta in ly  have to  
precede any nuisance law su it p red ica ted  on a perm itted  
d isch arg e . As a former P residen t of our lo c a l chamber of 
commerce and as an independent business person in  S itk a  over the 
l a s t  te n  y e a rs , X can t e l l  you th a t  the l a s t  th in g  e i th e r  our 
lo c a l businesses o r our m un ic ipa lity  needs i s  to  g ive  a c tiv is t.?  
such as th e  maker of th a t  comment any more b i te s  a t  th e  apple  of 
our community liv e lih o o d .
X am convinced th a t  SB 178, as i t  i s  p re se n tly  form ulated, would 
h e lp  p rev en t th e  fu r th e r  e rosion  of our economy in  S itk a  and 
would a s s i s t  in  help ing  to  r e ta in  a v i t a l  economy s ta tew id e »

TESTLETl.letterson
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T e s t i m o n y  f o r  
S e n a t e  B i l l  1 7 8

House Finance Committee 
March 1,1994

Alaska Pulp Corporation 
Rollo Pool 

4600 Sawmill Creek Rd. 
Sitka, AK 99835

Finance Committee Members:

I am the spokesperson for Alaska Pulp Corporation, which accounts for about 
a thousand workers In Southeast Alaska.

Our company supports Senate Bill 178. We urge you to pass it in its entirety and 
without delay.

• SB 178 is a bill that is supportive of business, commerce and 
communities.

• it gives companies that endure the test of public permits and those 
that operate within the limits of their permit, a small reward: no 
nuisance lawsuits.

• It gives authority and credence to our state permitting process and to 
the regulators that deal specifically with these highly technical permit 
issues.

• This is the kind of bill that the Speaker of the House and President of 
the Senate invited last year when they addressed the State Chamber 
of Commerce.

• This bill reflects compromise and hard work on the part of tho 
legislature. As you know, the bill has gone through many changes 
since it was introduced last April.

• This bill Is far less restrictive than the 1986 bill that granted broad 
exemptions to agricultural nuisances. That bill, incidentally, passed 
unanimously in both houses, including support from the four members 
of this committee that were In the legislature at that time (Rep. Larson, 
Rep. Grussendorf, Rep. Martin, Rep. Navarre).



MAR 02 '94 10:59AM ALASKA PULP 9077475588

P a g e  2  -  A P C  T e s t im o n y

Some criticism for Senate Bill 178 has come from those that fee! the pulp mills 
have been horrible polluters, bent on polluting at any cost. If that Is the case, 
this bill will not shield them, as was testified last week. In the cases of polluters, 
If they exceed their permit by any amount, they will be fair game for nuisance 
suits and there will be no bag limit.

You have to step aside from this bill as one which only supports-or benefits one 
specific Industry. You have to look at this bill for what It Is. You have to look 
beyond the exaggerated claims of special Interests. This bill is good for mining, 
oil and gas, municipalities, fish processors, and, yes, for timber and wood 
processing.

A good deal of the discussion has centered around pulp mills 8nd pollution. As 
you can tell from some of those offering testimony, Alaska Pulp's public
relationo offorto have not boon rooohing tho hoart and mlnde of tho
environmental community.

In the short time we have here, I will not go into the Sitka mill's pollution 
performance and history. However, you should recognize that there are clearly 
two or maybe even three sides to .nost of these issues. It Is our position that we 
have acted in accordance with our major permits and consent decrees. We 
have voluntarily reported exceedances and have worked with regulators to 
make our operation cleaner, while spending $100 million ir the process. If any 
mombor of tho commlttoo Ic truly Interacted In tho company jb wator and air
record from our perspective, all you need do is call us in Sitka and someone will 
gladly speak to you on this issue.

As for the retrcr :tlvlty clause, we feel this Is fair. Environmental laws and 
permits often go Into effect with conditions that are retroactive or Immediate, 
allowing us no time to catch up or putting Immediately In non-compliance. To 
give you an example of how things change on us: about a dozen years ago, we 
were installing secondary water treatment equipment. Mid way through 
construction of a multi-million dollar project, the permit limit was lowered, 
virtually rendering our pollution abatement effort obsolete. Other times, new 
permits (air and water) have lowered limits which go into effect Immediately 
upon signing of the permit. This has forc jd  us into compliance orders while we 
install new equipment, tt is our opinion, that many of the new pollution Issues 
we have encountered have come from our pollution technology Itself or from 
regulators from different agencies that do not communicate with each other.

Again, we support SB 178 and appreciate the opportunity to address the 
committee.
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P a g #  3 -A P C  T e s t im o n y  N o ta a

H I S T O R I C A L  P E R S P E C I T V E  O N  A L A S K A  
N U I S A N C E  L E G I S L A T I O N

O r i g i n a l  N u i s a n c e  L a w :In 1962/ the Alaska legislature enacted a private nuisance bill (Sec. 09.45.230). This law states that a person can bring a suit against someone for a 
private nuisance if the person is "Injuriously affected" or if his or her "personal enjoyment is lessened."

1 9 8 6  N u i s a n c e  B i l lIn 1986/ the state legislature passed another nuisance bill -  one relating to agriculture and fanning. That law (Sec. 09.45.235)/ also called the Right to Farm Law, says an agricultural operation does not become a private nuisance
if: 1) the agricultural operation has been in operation for more than 3 

years/
2 ) the agricultural operation was not a nuisance at the time it was 

started.
T e x t (Sec. 09-45.235):
A n  Agricultural operation ie not ant dote not become n prinate. nuisance by a changed condition that exists on neighboring land if the agricultural operation has been in operation for more than three years and if the agricultural operation was not a nuisance at the time the agricultural operation began.
The 1986 law further defines agriculture to include dairying/ cultivation 

of plants, greenhouses/ the production of animals, and forestry and timber harvesting operations as well as "any practice conducted on the agricultural operation as an incident to or in conjunction with" these defined activities.

N o  O p p o s i t i o n  i n  1 9 8 6 :• The Right to Farm Bill passed without dissent in the State Senate.
• It also passed without dissent in the House by a 38-0.• There are 14 current legislators who voted for the 1986 bill, seven Democrats and seven Republicans:

A1 Adams (D) Tim Kelly (R) Dme Pearce (R)
Jim Duncan (D) Jay Kerttula (D) Steve Riegcr (R)
Steve Frank (R) Ron Laraon (D) Robin Taylor (R)
Ben Grusaendorf (D) Terry Martin (R) Fred Zharoff (D)
Rick Halford (R) Mike Navarre (D)



S e c . 0 9 .4 5 .2 2 0 . E f f e c t  o f  p a y m e n t  b e f o r e  ju d g m e n t  o r  sa le . 

N O TES TO  D EC IS IO N S

Q uoted in National Bank v. Warfle, 
835 P.2d 1167 (Alaska 1992).

A r t i c l e  4 . N u is a n c e s .

Section
235. A gricu ltu ra l operations as private 

nuisances

S e c . 0 9 .4 5 .2 3 5 . A g r i c u l t u r a l  o p e r a t io n s  a s  p r i v a t e  n u is a n c e " ,  g

(a) An agricultu ral operation is not and does not become a private 
nuisance by a changed condition th a t exists on neighboring land if the 
agricultu ral operation has been in operation for more than  three years 
and if the  agricultu ral operation was not a nuisance a t the  time the 
agricultu ral operation began.

(b) The provisions of (a) of th is section do not apply to
(1) liability  resu lting from im proper or negligent conduct of agricul­

tu ra l operations; or
(2) flooding caused by the agricultu ral operation.
(c) The provisions of (a) of th is section supersede a municipal ordi­

nance, resolution, or regulation to the contrary.
(d) In th is section, "agricu ltu ral operation" m eans

13 6

te s  S u p p l e m e n t  § 09 .45 .23 5

l f t e r  f o r e c lo s u r e  o f  l i e n .

• DECISIO NS

o n  t o  r e a v e r  d e b t .

for notice required in  notes executed i 
May 24, 1988, tha t are secured by a de 
of trust or mortgage, see AS 34.20.160j

» DECISIO NS

Where the terms o f a note and deed;! 
trust did not l im it  the secured creditors t 
the remedy o f nonjudicial forecloaurajaC 
the ir security, the creditors’ subsequ 
claim for jud ic ia l foreclosure o f tha t i 
r ity  was not precluded by the judgment j i j  
a prior su it on the note. Conrad v. “  
sellors Inv. Co., 751 P.2d 10 (Ala 
1988). iVL

it .09.45.480
§ 0 9 .4 5 .

6  m  T  a^ CU‘taral and activity  such as
I .  ffl) dairying; 10n’ and « ••* *  of the soil;

(C) the operation of greenhouses;
the production, cultivation c r o w o n ^  l,_ ,.

U r s d ,  floriculturai, or ™ *
ti (E) the raising of livestock hp»c k .

“  °r  P0Ult
te  i ° i  r 3fsL A °^ h activities “ “ s

|b d in g 3  in  .SSSJ’ihtasIcLn.̂ Tl, Social A .̂19®6’ the TemP°rary «>
NO TES TO D EC IS IO N S

£ P ttrpoM  o f  section. -  This section is 
Itaigned to provide a defense against a 
Umaance action, not against a perm it re­

vocation under c ity  ordinances. Ga
/« • . a*tee Springs, 822 P •>, 
(Alaska 1991).



Testimony o f the A laska Fo rest Association 
by G e n e r a l  C '^ tfisse l 

Jam es F . ( / \ k
I n t r o d u c t i o n

Mr. C h a i r m a n ,  a n d  m e m b e r s  of t h e  C o m m i t t e e ,  m y  n a m e  is 

J i m  Clark. I a m  g e n e r a l  c o u n s e l  for the A l a s k a  F o r e s t  A s s o c i a t i o n  

( A F A ) , w h i c h  s t r o n g l y  s u p p o r t s  S e n a t e  B i l l  178, as p r o p o s e d  b y  the 

S u b c o m m i t t e e .  T h e  A F A  is a p r i v a t e ,  n o n - p r o f i t  o r g a n i z a t i o n  

c o m p r i s e d  o f  c o m p a n i e s  i n v o l v e d  in A l a s k a ' s  f o r e s t  p r o d u c t s  

i n d u s t r y  o n  fed e r a l ,  s t a t e  a n d  p r i v a t e  lands. T h e  A s s o c i a t i o n  has 

119 m e m b e r  c o m p a n i e s  w h i c h  a r e  d i r e c t l y  i n v o l v e d  in  the i n d u s t r y .  

W e  p r o v i d e  m o r e  t h a n  4 , 0 0 0  d i r e c t ,  y e a r - r o u n d  jobs. T h e  

A s s o c i a t i o n  h a s  200 a s s o c i a t e  m e m b e r  c o m p a n i e s  w h i c h  p r o v i d e  g o o d s  

a n d  s e r v i c e s  to A l a s k a  t i m b e r  i n d u s t r i e s .

T h e  p u r p o s e  of  S e n a t e  B i l l  178 is to p r o t e c t  h o l d e r s  of 

m a j o r  p e r m i t s  f r o m  b e i n g  s u e d  as  l o n g  as  t h e y  a r e  in c o m p l i a n c e  

w i t h  t h e i r  p e r m i t s .  T h e  p e r m i t s  w h i c h  a r e  c o v e r e d  b y  the 

s u b c o m m i t t e e  d r a f t  of S e n a t e  B i l l  178 a r e  t h e  m a j o r  p e r m i t s :  air, 

w a t e r  a n d  s o l i d  w a s t e .  O f t e n  times, t h e s e  p e r m i t s  ta k e  y e a r s  to 

o b t a i n  a n d  f o l l o w  a n  e x t e n s i v e  p u b l i c  p r o c e s s  w h i c h  is a p p e a l a b l e  

b o t h  a d m i n i s t r a t i v e l y  to  t h e  h e a d  o f  t h e  a g e n c y  a u t h o r i z i n g  the 

p e r m i t  a n d  j u d i c i a l l y  t h r o u g h  t h e  c o u r t s .  T h e s e  p e r m i t s  m u s t  b e  

r e n e w e d  p e r i o d i c a l l y ,  t h u s  p r o v i d i n g  t h e i r  o p p o n e n t s  o p p o r t u n i t i e s  

to c o n t e s t  t h e m  a g a i n .

W e  b e l i e v e  t h a t  o n c e  t h e  a g e n c y  a u t h o r i z e d  to i s s u e  a 

m a j o r  p e r m i t  h a s  g o n e  t h r o u g h  t h e  p r o c e s s  of  d o i n g  so a n d  t h o s e  

o p p o s e d  t o  it h a v e  h a d  a n  o p p o r t u n i t y  to c o n t e s t  t h e  p e r m i t  t h r o u g h



o p p o r t u n i t y  to t a k e  a d m i n i s t r a t i v e  a c t i o n  a g a i n s t  th a t  d e c i s i o n .  

T h e  a d j a c e n t  p r o p e r t y  o w n e r  a l s o  h a s  the s a m e  j u d i c i a l  r i g h t s  t h a t  

he o r  she h a d  w h e n  the c o u r t s  r e g u l a t e d  the a c t i v i t y .  T h e  a d j a c e n t  

p r o p e r t y  o w n e r  s h o u l d  not a l s o  be a b l e  to s u e  the p e r m i t t e e .

T h e  m i l l  o p e r a t i n g  p r o p e r t y  o w n e r  has b e e n  d e p r i v e d  of 

the r i g h t  to d e c i d e  w h a t  is r e a s o n a b l e  to e m i t  f r o m  h i s  o r  h e r  

p r o p e r t y .  T h e  L e g i s l a t u r e  h a s  t a k e n  o v e r  t h a t  f u n c t i o n  b y  

e s t a b l i s h i n g  d i s c h a r g e  a n d  e m i s s i o n  s t a n d a r d s .  It h a s  a s s i g n e d  

r e s p o n s i b i l i t y  to v a r i o u s  a g e n c i e s  to  s e t  e m i s s i o n  a n d  d i s c h a r g e  

l e v e l s  b a s e d  o n  h u m a n  h e a l t h  f a c t o r s  a n d  d a m a g e  to p r o p e r t y .  T h e  

m i l l  o p e r a t i n g  p r o p e r t y  o w n e r  n o  l o n g e r  h a s  a n  o p p o r t u n i t y  to  d o  

m o r e  t h a n  w h a t  a n  a g e n c y  w i l l  i n c l u d e  in a p e r m i t .

A c c o r d i n g l y ,  the r i g h t  to  sue i n  n u i s a n c e  a g a i n s t  a 

p e r m i t t e e  w h o  h a s  b e e n  t h r o u g h  t h e  m o d e r n  p r o c e s s  f o r  o b t a i n i n g  a 

p e r m i t  is a n  a n a c h r o n i s m .  It w o u l d  r e p r e s e n t  a r e t u r n  to the d a y s  

w h e n  the o n l y  s o u r c e  of r e g u l a t i o n  w a s  t h e  c o u r t s .  S i n c e  the m i l l  

o p e r a t i n g  p r o p e r t y  o w n e r  no  l o n g e r  h a s  the r i g h t  to d e t e r m i n e  w h a t  

is the a p p r o p r i a t e  l e v e l  of e m i s s i o n s  at w h i c h  he w i l l  n o t  i n j u r e  

s u r r o u n d i n g  p r o p e r t y  owners, h e  o r  s h e  s h o u l d  n o  l o n g e r  b e  s u b j e c t  

to s u i t  f o r  p e r m i t t e d  a c t i v i t y  t h r o u g h  n u i s a n c e  a c t i o n s .  S i n c e  

t h i s  d e c i s i o n  is n o w  m a d e  b y  a g e n c i e s ,  a n d  s i n c e  t h o s e  a g e n c i e s  a r e  

s u b j e c t  t o  suit, t h e  p e r m i t t e e  s h o u l d  n o t  a l s o  b e  s u b j e c t  to  suit.

R e g u l a t o r y  B a s i s  f o r  SB  178 

S B  178 r e c o g n i z e s  th a t  t h e  p e r m i t  p r o c e s s  is d e s i g n e d  to 

p r o t e c t  n e i g h b o r i n g  p r o p e r t y  o w n e r s  a n d  t h e  p u b l i c  in  g e n e r a l  f r o m  

e m i s s i o n s  o r  d i s c h a r g e s  b y  m i l l  o p e r a t i n g  p r o p e r t y  o w n e r s  a n d  to

3



T e s t im o n y  o f  t h e  A la s k a  F o r e s t  A s s o c ia t io n  
b y  G e n e r a l  C o u n s e l  

J a m e s  F .  C l a r k

I n t r o d u c t i o n

Mr. C h a i r m a n ,  a n d  m e m b e r s  o f  t h e  C o m m i t t e e ,  m y  n a m e  is 

J i m  Clark. I a m  g e n e r a l  c o u n s e l  for t h e  A l a s k a  F o r e s t  A s s o c i a t i o n  

( A F A ) , w h i c h  s t r o n g l y  s u p p o r t s  S e n a t e  B i l l  178, as p r o p o s e d  b y  the 

S u b c o m m i t t e e .  T h e  A F A  is a p r i v a t e ,  n o n - p r o f i t  o r g a n i z a t i o n  

c o m p r i s e d  of c o m p a n i e s  i n v o l v e d  in A l a s k a ' s  f o r e s t  p r o d u c t s  

i n d u s t r y  o n  f e d e r a l ,  s t a t e  a n d  p r i v a t e  lan d s .  T h e  A s s o c i a t i o n  has 

119 m e m b e r  c o m p a n i e s  w h i c h  a r e  d i r e c t l y  i n v o l v e d  i n  the i n d u s t r y .  

W e  p r o v i d e  m o r e  t h a n  4 , 0 0 0  direct, y e a r - r o u n d  jobs. The 

A s s o c i a t i o n  h a s  200 a s s o c i a t e  m e m b e r  c o m p a n i e s  w h i c h  p r o v i d e  g o o d s  

a n d  s e r v i c e s  to A l a s k a  t i m b e r  i n d u s t r i e s .

T h e  p u r p o s e  of S e n a t e  B i l l  178 is to p r o t e c t  h o l d e r s  of 

m a j o r  p e r m i t s  f r o m  b e i n g  s u e d  as l o n g  as  t h e y  a r e  i n  c o m p l i a n c e  

w i t h  t h e i r  p e r m i t s .  T h e  p e r m i t s  w h i c h  a r e  c o v e r e d  b y  the 

s u b c o m m i t t e e  d r a f t  of S e n a t e  B i l l  178 a r e  t h e  m a j o r  p e r m i t s :  air, 

w a t e r  a n d  s o l i d  w a s t e .  O f t e n  times, t h e s e  p e r m i t s  t a k e  y e a r s  to 

o b t a i n  a n d  f o l l o w  a n  e x t e n s i v e  p u b l i c  p r o c e s s  w h i c h  is a p p e a l a b l e  

b o t h  a d m i n i s t r a t i v e l y  to t h e  h e a d  of t h e  a g e n c y  a u t h o r i z i n g  the 

p e r m i t  a n d  j u d i c i a l l y  t h r o u g h  the c o u r t s .  T h e s e  p e r m i t s  must, be 

r e n e w e d  p e r i o d i c a l l y ,  t h u s  p r o v i d i n g  t h e i r  o p p o n e n t s  o p p o r t u n i t i e s  

t o  c o n t e s t  t h e m  aga^n.-

W e  b e l i e v e  th a t  o n c e  the a g e n c y  a u t h o r i z e d  to i s s u e  a 

m a j o r  p e r m i t  h a s  g o n e  t h r o u g h  the p r o c e s s  of d o i n g  so a n d  t h o s e  

o p p o s e d  to it h a v e  h a d  a n  o p p o r t u n i t y  t o  c o n t e s t  t h e  p e r m i t  t h r o u g h



t h e  j u d i c i a l  p r o c e s s ,  l i t i g a t i o n  s h o u l d  be o v er. I n d i v i d u a l  

n e i g h b o r i n g  p r o p e r t y  o w n e r s  s h o u l d  not t h e n  h a v e  y e t  a n o t h e r  

o p p o r t u n i t y  t o  a t t a c k  the p e r m i t  t h r o u g h  a c o m m o n  l a w  n u i s a n c e  

a c t i o n .

B a c k g r o u n d

In 1 9 t h  C e n t u r y  i n d u s t r i a l  E n g l a n d ,  b e f o r e  p o l l u t i o n  

r e g u l a t i o n ,  a m i l l  o p e r a t i n g  p r o p e r t y  o w n e r  c o u l d  e m i t  w h a t  he 

t h o u g h t  w a s  r e a s o n a b l e  f o r  h i s  p r o p e r t y  if, in fact, he e v e n  

c o n s i d e r e d  t h i s  issue. It m a d e  s e n s e  t h e n  t h a t  a d j a c e n t  p r o p e r t y  

o w n e r s  c o u l d  b r i n g  an  a c t i o n  d i r e c t l y  a g a i n s t  the p o l l u t e r ,  to 

a b a t e  a n u i s a n c e .  (The r i g h t  to s u e  f o r  d a m a g e s  c a m e  later.) 

S i n c e  the m i l l  o p e r a t i n g  p r o p e r t y  o w n e r  h a d  t a k e n  the 

r e s p o n s i b i l i t y  f o r  h i s  p l a n t ' s  e m i s s i o n s ,  h e  h a d  to s t a n d  d i r e c t l y  

a c c o u n t a b l e  t o  h i s  n e i g h b o r s  a n d  a b a t e  to a l e v e l  t h a t  w o u l d  n o t  

u n r e a s o n a b l y  i n t e r f e r e  w i t h  t h e i r  p r o p e r t y  r i g h t s .  T h e  c o u r t s  w e r e  

t h e  r e g u l a t o r s  a n d  set the l i m i t s  o f  e m i s s i o n s  a n d  d i s c h a r g e s  b a s e d  

o n  t h e  d e g r e e  o f  i n t e r f e r e n c e ,  n o t  t h e  q u a l i t y  o f  t h e  d i s c h a r g e .

T h e  L e g i s l a t u r e  h a s  n o w  s t e p p e d  in to c o n t r o l  w h a t  is 

r e a s o n a b l e  a n d  w h a t  is n o t  r e a s o n a b l e  to e m i t  o r  d i s c h a r g e  f r o m  a 

p a r t i c u l a r  p r o p e r t y .  T h e  L e g i s l a t u r e  h a s  t a k e n  o v e r  t h e  r e g u l a t o r y  

f u n c t i o n  t h a t  h a d  b e e n  t h e  p r o v i n c e  of  t h e  c o u r t s  b y  l e g i s l a t i n g  

s t a n d a r d s  f o r  w h a t  is r e a s o n a b l e  f o r  e m i s s i o n s  a n d  d i s c h a r g e s .  It 

f o l l o w s  t h a t  w h e n  an  a g e n c y  v e s t e d  w i t h  t h e  r e g u l a t o r y  

r e s p o n s i b i l i t y  d e t e r m i n e s  t h a t  t h e  l e v e l  of e m i s s i o n s  is l o w  e n o u g h  

t o  m e e t  t h e  l e g i s l a t i v e  g o a l  of  p r o t e c t i n g  a d j a c e n t  p r o p e r t y  a n d  to 

b e  p e r m i t t e d ,  a n d  the a d j a c e n t  p r o p e r t y  o w n e r  h a s  h a d  at l e a s t  an
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o p p o r t u n i t y  t o  t a k e  a d m i n i s t r a t i v e  a c t i o n  a g a i n s t  t h a t  d e c i s i o n .  

T h e  a d j a c e n t  p r o p e r t y  o w n e r  a l s o  h a s  the s a m e  j u d i c i a l  r i g h t s  t h a t  

he o r  she h a d  w h e n  the c o u r t s  r e g u l a t e d  t h e  a c t i v i t y .  T h e  a d j a c e n t  

p r o p e r t y  o w n e r  s h o u l d  n o t  a l s o  be a b l e  to sue t h e  p e r m i t t e e .

T h e  m i l l  o p e r a t i n g  p r o p e r t y  o w n e r  h a s  b e e n  d e p r i v e d  of 

the r i g h t  to d e c i d e  w h a t  is r e a s o n a b l e  to e m i t  f r o m  h i s  o r  h e r  

p r o p e r t y .  T h e  L e g i s l a t u r e  h a s  t a k e n  o v e r  th a t  f u n c t i o n  b y  

e s t a b l i s h i n g  d i s c h a r g e  a n d  e m i s s i o n  s t a n d a r d s .  It h a s  a s s i g n e d  

r e s p o n s i b i l i t y  to v a r i o u s  a g e n c i e s  to set e m i s s i o n  a n d  d i s c h a r g e  

l e v e l s  b a s e d  o n  h u m a n  h e a l t h  f a c t o r s  a n d  d a m a g e  to p r o p e r t y .  T h e  

m i l l  o p e r a t i n g  p r o p e r t y  o w n e r  n o  l o n g e r  h a s  a n  o p p o r t u n i t y  to d o  

m o r e  t h a n  w h a t  a n  a g e n c y  w i l l  i n c l u d e  in a p e r m i t .

A c c o r d i n g l y ,  t h e  r i g h t  to s u e  in n u i s a n c e  a g a i n s t  a 

p e r m i t t e e  w h o  h a s  b e e n  t h r o u g h  t h e  m o d e r n  p r o c e s s  f o r  o b t a i n i n g  a 

p e r m i t  is a n  a n a c h r o n i s m .  It w o u l d  r e p r e s e n t  a r e t u r n  t o  the d a y s  

w h e n  the o n l y  s o u r c e  of r e g u l a t i o n  w a s  t h e  c o u r t s .  S i n c e  the m i l l  

o p e r a t i n g  p r o p e r t y  o w n e r  n o  l o n g e r  h a s  t h e  r i g h t  to d e t e r m i n e  w h a t  

is the a p p r o p r i a t e  l e v e l  of e m i s s i o n s  at w h i c h  he w i l l  n o t  i n j u r e  

s u r r o u n d i n g  p r o p e r t y  o w n e r s ,  he o r  s h e  s h o u l d  n o  l o n g e r  b e  s u b j e c t  

to s u i t  f o r  p e r m i t t e d  a c t i v i t y  t h r o u g h  n u i s a n c e  a c t i o n s .  S i n c e  

th i s  d e c i s i o n  is n o w  m a d e  b y  a g e n c i e s ,  a n d  s i n c e  t h o s e  a g e n c i e s  a r e  

s u b j e c t  to suit, the p e r m i t t e e  s h o u l d  n o t  a l s o  b e  s u b j e c t  to suit.

R e g u l a t o r y  B a s i s  f o r  S B  178 

SB  178 r e c o g n i z e s  t h a t  t h e  p e r m i t  p r o c e s s  is d e s i g n e d  to 

p r o t e c t  n e i g h b o r i n g  p r o p e r t y  o w n e r s  a n d  t h e  p u b l i c  i n  g e n e r a l  f r o m  

e m i s s i o n s  o r  d i s c h a r g e s  b y  m i l l  o p e r a t i n g  p r o p e r t y  o w n e r s  a n d  to
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a f f o r d  d u e  p r o c e s s  to t h o s e  w h o  o b j e c t  to t h e  i s s u a n c e  o f  a p e r m i t .  

W i t h  a i r  p e r m i t s ,  for e x a m p l e ,  t h e r e  a r e  f e d e r a l  p r i m a r y  a n d  

a m b i e n t  a i r  s t a n d a r d s  th a t  m u s t  be met. W h a t  th i s  m e a n s  is that 

t h e  s t a t e  r e g u l a t o r y  p r o c e s s  has to b e  d e s i g n e d  to p r o t e c t  h u m a n  

h e a l t h  w i t h  a v e r y  c o n s e r v a t i v e  r i s k  f a c t o r  a t t a c h e d  to it. It 

m u s t  a l s o  be d e s i g n e d  to p r o t e c t  v e g e t a t i o n  a n d  a n i m a l  life. In 

a d d i t i o n ,  A l a s k a  a i r  r e g u l a t i o n s  r e q u i r e  t h a t  the e m i s s i o n s  not 

c r e a t e  a n u i s a n c e  s u c h  as o d o r  (18 A A C  5 0 . 1 1 0 ) .  A l l  of t h e s e  

c o n d i t i o n s  h a v e  to be m e t  at t h e  e d g e  of t h e  p r o p e r t y  line.

F o r  e x a m p l e ,  t h e r e  is a r e q u i r e m e n t  to r e d u c e  SO, (sulfur 

d i o x i d e )  e m i s s i o n s  to c e r t a i n  l e v e l s  u n d e r  the f e d e r a l  p r o g r a m  

w h i c h  t h e  S t a t e  p r o g r a m  r e d u c e s  e v e n  f u r t h e r .  T h e  s a m e  is t r u e  of 

t o t a l  s u s p e n d e d  p a r t i c u l a t e  (TSP) a n d  n i t r o g e n  o x i d e s  ( N O X ) . T h e  

r e g u l a t o r y  e m i s s i o n  l i m i t  f o r  e a c h  o f  t h e s e  p a r a m e t e r s  m u s t  be  m e t  

at  the m i l l  o w n e r ' s  p r o p e r t y  l i n e  in  o r d e r  to g e t  a p e r m i t .

T le s a m e  l e v e l  of  r e g u l a t i o n  is a l s o  t r u e  o f  w a t e r  a n d  

s o l i d  w a s t  . r e g u l a t i o n .  In o t h e r  w o r d s ,  p u r s u a n t  t o  f e d e r a l  a n d  

s t a t e  l e g i s l a t i o n ,  the f e d e r a l  a n d  s t a t e  a g e n c i e s  h a v e  r e g u l a t e d  

t h e  r i g h t s  of p r o p e r t y  o w n e r s  of i n d u s t r i a l  o p e r a t i o n s  i n  t h e  n a m e  

o f  p r o t e c t i n g  h u m a n  h e a l t h .  The p o l i c e  p o w e r  of the f e d e r a l  a n d  

s t a t e  g o v e r n m e n t s  in s u f f i c i e n t  a n d  c o n s t i t u t i o n a l  j u s t i f i c a t i o n  

f o r  r e q u i r i n g  i n s t a l l a t i o n  o f  p o l l u t i o n  c o n t r o l  e q u i p m e n t .  If t h a t  

w e r e  n o t  true, s u c h  r e g u l a t i o n  w o u l d  be  d e e m e d  a t a k i n g  of the 

p r i v a t e  l a n d o w n e r ' s  p r o p e r t y .  H o w e v e r ,  t h e  e x e r c i s e  of the p o l i c e  

p o w e r  h a s  b e e n  h e l d  c o n s t i t u t i o n a l  b e c a u s e  the o b j e c t i v e  of
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p r o t e c t i n g  h u m a n  h e a l t h  is p a r t  o f  t h e  g e n e r a l  w e l f a r e  a n d  is 

r e a s o n a b l e .

T h e  c o n v e r s e  s h o u l d  a l s o  b e  true. If a m i l l  o w n e r ' s  

p r o p e r t y  c a n  b e  c o n s t i t u t i o n a l l y  r e g u l a t e d  w i t h o u t  a t a k i n g  b y  

r e q u i r i n g  h i m  t o  p r o t e c t  t h e  p r o p e r t y  o f  o t h e r s ,  t h e n  as l o n g  as 

the m i l l  o w n e r  o b e y s  the r u l e s  a n d  e m i t s  o r  d i s c h a r g e s  at the 

l e v e l s  a u t h o r i z e d  b y  the a p p r o p r i a t e  r e g u l a t o r y  a g e n c i e s ,  he o u g h t  

to be p r o t e c t e d  f r o m  n u i s a n c e  l i t i g a t i o n .  R e m e m b e r  t h a t  a n u i s a n c e  

c l a i m  u n d e r  t h i s  c i r c u m s t a n c e  is b a s i c a l l y  a c o n t e n t i o n  that, 

n o t w i t h s t a n d i n g  t h e  e n v i r o n m e n t a l  p r o t e c t i o n s  p r o c l a i m e d  b y  the 

L e g i s l a t u r e  a n d  the a p p l i c a t i o n  of t h o s e  r u l e s  to a n  i n d u s t r i a l  

o p e r a t i o n  b y  the a g e n c i e s ,  the m i l l  o p e r a t i o n  is u n r e a s o n a b l e .  In 

t h e s e  c i r c u m s t a n c e s ,  a p e r s o n  b r i n g i n g  a n u i s a n c e  a c t i o n  is, in 

e f f ect, a s k i n g  the c o u r t s  t o  t a k e  b u c k  t h e i r  p o w e r  t o  r e g u l a t e ,  

s o m e t h i n g  the L e g i s l a t u r e  h a s  s p e c i f i c a l l y  d e t e r m i n e d  t o  d o  i t s e l f .

O u r  c o n c e p t s  of d u e  p r o c e s s ,  h o w e v e r ,  a l l o w  a c o n c e r n e d  

n e i g h b o r i n g  p r o p e r t y  o w n e r  f i r s t  to  g o  to t h e  L e g i s l a t u r e  w h e n  it 

c o n s i d e r s  the e n v i r o n m e n t a l  law; h e  o r  s h e  m a y  t h e n  g o  t o  t h e  

a g e n c i e s  w h e n  t h e y  a p p l y  the l a w s  to a s p e c i f i c  p r o p e r t y  t h r o u g h  a 

p e r m i t ;  he o r  she m a y  t h e n  h a v e  t h e  p e r m i t s  a d j u d i c a t e d  in c o u r t .

A f t e r  t h e  p e r m i t  h a s  s u r v i v e d  a l l  this, the p e r m i t  h o l d e r  

w h o  is o b e y i n g  the r u l e s  s h o u l d  n o t  b e  s u b j e c t  to a n o t h e r  a t t a c k  o n  

the p e r m i t  t h r o u g h  a n u i s a n c e  suit.

T h e  P r o p o s e d  S u b c o m m i t t e e  W o r k  D r a f t  h a s  N a r r o w e d  t h e  B i l l

T h e  p r o p o s e d  H o u s e  F i n a n c e  C o m m i t t e e  S u b s t i t u t e  f o r  t h e  

H o u s e  J u d i c i a r y  C o m m i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  178 - a n  a c t
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r e l a t i n g  to c i v i l  n u i s a n c e  a c t i o n s  - has b e e n  s u b s t a n t i a l l y  

n a r r o w e d .  T h e  c h a n g e s  r e f l e c t  c o n c e r n s  of S e a l a s k a  C o r p o r a t i o n ,  

a n d  L l o y d  B e n t o n  M i l l e r  of S o n o s k y ,  C h a m b e r s ,  Sachse, M i l l e r  & 

M u n s o n ,  r e g a r d i n g  p o t e n t i a l  i m p a c t s  of the p r e v i o u s  b i l l  u p o n  

N a t i v e  c o r p o r a t i o n s  a n d  the p l a i n t i f f  v i c t i m s  of the E x x o n  V a l d e z  

oil s p i l l  d i s a s t e r .  T h e  c h a n g e s  a l s o  a t t e m p t  to a d d r e s s  the 

c o n c e r n s  of t h o s e  w h o  t e s t i f i e d  at t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  

h e a r i n g  t h a t  t h e  bill, as t h e n  drawn, p r o t e c t e d  t o o  l a r g e  a c l a s s  

of l i c e n s e  a n d  p e r m i t  h o l d e r s  and, thus, p r e c l u d e d  n u i s a n c e  a c t i o n s  

w h e r e  t h e r e  h a d  n o t  b e e n  s u f f i c i e n t  p u b l i c  n o t i c e  of t h e  p e r m i t  o r  

s u f f i c i e n t  a g e n c y  c o n s i d e r a t i o n  of a p e r m i t ' s  i m p a c t s  b e f o r e  it w a s  

i s s u e d .

S p e c i f i c a l l y ,  the p r o p o s e d  H o u s e  F i n a n c e  C o m m i t t e e  

S u b s t i t u t e  n o w  p r o v i d e s  n u i s a n c e  s u i t  p r o t e c t i o n  t o  a v e r y  l i m i t e d  

g r o u p  o f  p e r m i t  h o l d e r s - i .e. . t h o s e  w h o  m e e t  the t e r m s  a n d  

c o n d i t i o n s  of t h e i r  a i r  p e r m i t ,  w a t e r  p e r m i t  o r  s o l i d  w a s t e  p e r m i t  

i n  s i t u a t i o n s  w h e r e  the e m i s s i o n  o r  d i s c h a r g e  is s p e c i f i c a l l y  

a u t h o r i z e d  b y  t h e  p e r m i t .  T h e  r e a s o n  f o r  l i m i t i n g  p r o t e c t i o n  to 

m a j o r  p e r m i t s  is to a s s u r e  that: (1 ) the p e r m i t s  i n v o l v e d  p r o v i d e

p r o t e c t i o n  to n e i g h b o r i n g  p r o p e r t y  o w n e r s  as w e l l  as t o  t h e  p u b l i c  

in  g e n e r a l ;  (2 ) t h e r e  is a d e q u a t e  n o t i c e  o f  p e r m i t  i s s u a n c e  to the 

p u b l i c  a l o n g  w i t h  an  o p p o r t u n i t y  f o r  t h e m  to  be  h e a r d  b y  t h e  a g e n c y  

i s s u i n g  the p e r m i t ;  (3) the p e r m i t s  r e q u i r e  p e r i o d i c  r e n e w a l ,  th u s  

a l l o w i n g  c o r r e c t i o n  of a m i s t a k e  in i n i t i a l  t e r m s  a n d  c o n d i t i o n s  of 

th e  p e r m i t ;  (4) t h e r e  is a n  o p p o r t u n i t y  f o r  t h e  p u b l i c  to file 

a d m i n i s t r a t i v e  a n d  j u d i c i a l  a c t i o n s  a g a i n s t  the a g e n c y  i s s u i n g  the
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p e r m i t ;  a n d  (5) t h e r e  is o n g o i n g  c o m p l i a n c e  m o n i t o r i n g  to m a k e  n u r e  

t h a t  the p e r m i t  h o l d e r  is m e e t i n g  p e r m i t  c o n d i t i o n s .

A s  a p r a c t i c a l  m a t t e r  then, t h i s  m a j o r  n a r r o w i n g  of t h e  

s c o p e  of S e n a t e  Bi l l  178 w i l l  e l i m i n a t e  m o s t  of the o b j e c t i o n s  

w h i c h  w e r e  r a i s e d  w i t h  r e s p e c t  to it at t h e  H o u s e  J u d i c i a r y  

C o m m i t t e e  h e a r i n g .  T h e r e  w o u l d  b e  n o  c h a n g e  in the n u i s a n c e  l a w  

w i t h  r e s p e c t  t o  the n o r m a l  l a w s u i t  of n e i g h b o r  a g a i n s t  n e i g h b o r  o r  

w h e r e  m i n o r  p e r m i t s  a r e  i n v o l v e d .

T h e  b i l l ' s  p r o t e c t i o n  w i l l  i n v o l v e  m a j o r  p e r m i t s  n o r m a l l y  

h e l d  b y  i n d u s t r i a l  f a c i l i t i e s  a n d  m u n i c i p a l i t i e s .  T h i s  t y p e  of 

p r o t e c t i o n  is n e e d e d  to g u a r d  a g a i n s t  a n e w  t y p e  of n u i s a n c e  

l a w s u i t  - t h e  c l a s s  a c t i o n  n u i s a n c e  suit. S u c h  a suit, f o r  

e x a m p l e ,  m a y  i n v o l v e  a g r o u p  of p e o p l e  w h o  l i v e  in a n  a r e a  n e a r  a 

m u n i c i p a l  w a s t e  w a t e r  t r e a t m e n t  w o r k s .  T h e  s u i t  w o u l d  n o r m a l l y  be 

a c o n t i n g e n t  f e e  c a s e  for the l a w  f i r m  i n v o l v e d .  T h e  i n d i v i d u a l s  

i n v o l v e d  w o u l d  r e c o v e r  s o m e  f u n d s  if d a m a g e  d u e  t o  p e r m i  *ted 

d i s c h a r g e s  w e r e  shown, b u t  t h e  l a w  f i r m  i n v o l v e d  w o u l d  g e t  the 

b i g g e s t  r e c o v e r y .  W e  d o  n o t  n e e d  t h i s  t y p e  o f  l a w s u i t  in A l a s k a .

M o s t  s t a t e s  p r o v i d e  b y  s t a t u t e  ( C a l i f o r n i a ,  f o r  e x a m p l e )  

o r  b y  j u d i c i a l  d e c i s i o n  ( P e n n s y l v a n i a ,  f o r  e x a m p l e )  t h a t  t h o s e  

t h i n g s  t h a t  a r e  a u t h o r i z e d  b y  l a w  o r  r e g u l a t i o n  a r e  n o t  n u i s a n c e s .  

A l a s k a  a l r e a d y  p r o t e c t s  a f a r m  o r  f o r e s t r y  o p e r a t i o n  f r o m  a 

n u i s a n c e  s u i t  (AS 0 9 . 4 5 . 2 3 5 )  w h e r e  t h e  o p e r a t i o n  w a s  i n  e x i s t e n c e  

f o r  t h r e e  y e a r s  b e f o r e  su i t  a n d  t h e  " c h a n g e d  c o n d i t i o n "  o n  the 

n e i g h b o r i n g  l a n d  o c c u r s  b e c a u s e  n e w  r e s i d e n t i a l  o r  c o m m e r c i a l  

d e v e l o p m e n t  h a s  c h a n g e d  l a n d  p a t t e r n s  in t h e  n e i g h b o r h o o d .  P e o p l e
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w h o  c h o o s e  t o  l o c a t e  t h e i r  h o m e s  a n d  b u s i n e s s e s  n e a r  f a r m s  o r  

f o r e s t r y  o p e r a t i o n s  m a y  n o t  sue to p r e v e n t  c o n t i n u e d  f a r m i n g  o r  

f o r e s t r y  o p e r a t i o n s .  If p e o p l e  c h o o s e  to "come to the n u i s a n c e , "  

t h e y  s h o u l d  n o t  be a l l o w e d  to p u t  t h o s e  " n u i s a n c e s "  o u t  of 

b u s i n e s s .

A l a s k a  n e e d s  to e n c o u r a g e  large, n a t u r a l  r e s o u r c e  b a s e d  

i n d u s t r i e s .  W e  n e e d  the p r i v a t e  s e c t o r  j o b s  s u c h  i n d u s t r i e s  

p r o v i d e .  It is n a i v e  to the p o i n t  of f o o l i s h n e s s  to b e l i e v e  t h a t  

t o u r i s m  c a n  p r o v i d e  the e c o n o m i c  d e v e l o p m e n t  we  n e e d  t o  w i t h s t a n d  

t h e  n e x t  d e c a d e  of l o w  o i l  r e v e n u e s .  It is c l e a r  t h a t  n a t i o n a l ,  

o u t s i d e - b a s e d  e n v i r o n m e n t a l  o r g a n i z a t i o n s  w a n t  t o  p r e v e n t  

d e v e l o p m e n t  o f  A l a s k a ' s  t i m b e r  a n d  m i n e r a l  r e s o u r c e s .  S B  178 w i l l  

e n c o u r a g e  the l a r g e  i n v e s t m e n t s  A l a s k a  n e e d s  w i t h o u t  s a c r i f i c i n g  

t h e  a b i l i t y  o f  t h e  c i t i z e n s  to p r o t e c t  t h e  e n v i r o n m e n t .  T h e  A l a s k a  

F o r e s t  A s s o c i a t i o n  u r g e s  p a s s a g e  of  t h e  H o u s e  F i n a n c e  C o m m i t t e e  

s u b s t i t u t e .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  a n d  c o n s i d e r a t i o n .

8
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A p r i l  D-) 1 9 »9

T o :  F i n a n c e  C o m m i t t e e
E i g h t e e n t h  L e g i s l a t u r e  
S t a t e  o f  A l a s k a  
J u n e a u ,  A K

F r o m :  D r .  R o n n  E .  D i c k ,  A s s o c i a t e  P r o f e s s o r
N a t u r a l  R e s o u r c e s  
8 0 1  L i n c o l n  S t .
S i t k a ,  A K  9 9 8 3 5

Dear Sirs:

I  a m . w r i t i n g  a s  a c o n c e r n e d  c i t i z e n  a n d  a s  a n a t u r a l  r e s o u r c e  
m a n a g e m e n t  p r o f e s s i o n a l  t o  c o m m e n t  o n  S e n a t e  B i l l  N o .  1 7 8 - H o u s e  
B i l l  2 8 2 ,  " A n  A c t  r e l a t i n g  t o  c i v i l  n u i s a n c e  a c t i o n s . "

I  h a v e  v e r y  s e r i o u s  c o n c e r n s .  On t h e  f a c e  o f  i t ,  t h i s  i s  a n  
o b v i o u s ,  c y n i c a l  a n d  c o r r u p t  e x e r c i s e  o f  p o w e r  b y  a n  e l e c t e d  
r e p r e s e n t a t i v e  o f  t h e  p e o p l e  o f  A l a s k a  w h o  h a s  d e c i d e d  t o  d o  t h e  
b i d d i n g  o f  p o w e r f u l ,  w e a l t h y  c o r p o r a t i o n s .  T h i s  l e g i s l a t i o n  i s  i n  
d i r e c t  r e s p o n s e  t o  a l a w s u i t  a g a i n s t  A l a s k a  P u l p  C o r p o r a t i o n  
b e c a u s e  o f  i t s  p o l l u t i o n  o f  S i t k a  S o u n d  a n d  t h e  e f f e c t s  o f  t h i s  
p o l l u t i o n  o n  t h e  w a t e r f r o n t  p r o p e r t y  o w n e r s  i n  S i t k a  S o u n d .  I t  i s  
i r o n i c a l  t h a t  t h a t  t h e  s p e c i a l  i n t e r e s t s  o f  t h e  t w o  p u l p  m i l l s  i n  
S E  A l a s k a ,  e s p e c i a l l y  A l a s k a  P u l p  C o r p o r a t i o n  ( A P C ) , b e n e f i t  f r o m  
t h i s  B i l l .  I t  i s  i r o n i c a l  b e c a u s e  i t  i s  t h e s e  p u l p  m i l l s  t h a t  
c o m p l a i n  t h e  m o s t  a b o u t  t h e  i n f l u e n c e  o f  " s p e c i a l  i n t e r e s t s " ,  o n  
l e g i s l a t i o n .

R a t h e r  t h a n  g e t  i n t o  t h e  l e g a l  d e t a i l s  a n d  n u a n c e s  o f  s u c h  a 
L e g i s l a t i v e  A c t  w i t h  r e s p e c t  t o  i n d i v i d u a l  p r o p e r t y  r i g h t s  a n d  d u e  
p r o c e s s ,  I  w i l l  f o c u s  my c o m m e n t s  o n  t h e  u n d e r l y i n g  p r i n c i p l e s  o f  
j u s t i c e  t h a t  t h i s  A c t  v i o l a t e s .  S i n c e  t h i s  A c t  e x e m p t s  a n y  p o l l u t e r  
f r o m  l i a b i l i t y  i f  t h e y  h a v e  t h e  p e r m i s s i o n  o f  t h e  g o v e r n m e n t  t o  
p o l l u t e  ( b y  v i r t u e  o f  s t a t u t e  o r  r e g u l a t i o n ,  l i c e n s e  o r  p e r m i t ,  o r  
c o u r t  o r d e r  o f  d e c i s i o n ) , i t  i s  a b s o l u t e l y  e s s e n t i a l  t h a t  t h e  
i n t e g r i t y  o f  t h e  " p e r m i s s i o n "  p r o c e s s  b e  u n t a i n t e d .  T h e  f a c t  i s  
t h a t  t h i s  p e r m i t t i n g  p r o c e s s  i s  o f t e n  l a c k i n g  o f  i n t e g r i t y  a n d  
o f t e n  i n v o l v e s  c o l l u s i o n  b e t w e e n  t h e  p e r m i t t i n g  a g e n c i e s  a n d  t h e  
p o l l u t e r s .

I t  i s  a f a c t  t h a t  A P C  a n d  t h e  S t a t e  o f  A l a s k a  D e p a r t m e n t  o f  
E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C )  h a v e  h a d  n u m e r o u s  p r i v a t e  m e e t i n g s  
t o  a g r e e  u p o n  a c c e p t a b l e  p o l l u t i o n  s t a n d a r d s .  G e n e r a l l y ,  A P C  
i n f o r m s  D E C  a b o u t  t h e  c u r r e n t  l e v e l  o f  d i s c h a r g e  o f  s p e c i f i c  
p o l l u t a n t s  a n d  D E C  w r i t e s  t h e  s t a n d a r d s  s o  t h a t  t h o s e  l e v e l s  o f  
d i s c h a r g e  c a n  b e  m a i n t a i n e d .

I t  i s  a f a c t  t h a t  D E C  o f t e n  f a i l s  t o  e n f o r c e  v i o l a t i o n  o f  t h e  
s t a n d a r d s  o r  t o  e n f o r c e  t h e i r  ow n  r e g u l a t i o n s .  A n  e x c e l l e n t  
e x a m p l e  o f  D E C ' S  r e f u s a l  t o  e n f o r c e  t h e i r  ow n r e g u l a t i o n s  i s  D E c ' b  
20+ y e a r  r e f u s a l  t o  e n f o r c e  A i r  Q u a l i t y  R e g u l a t i o n  18 A A C  5 0 . 1 1 0  
A i r  P o l l u t i o n  P r o h i b i t e d  ■ ( E f f e c t i v e  5 / 2 6 / 1 9 7 2 )  . T h e  S i t k a  
C o n s e r v a t i o n  S o c i e t y  f i l e d  a n  a d m i n i s t r a t i v e  a p p e a l  r e g a r d i n g  t h e  
D E C ' S  f a i l u r e  w i t h  r e s p e c t  t o  t h i s  r e g u l a t i o n  f o u r  y e a r s  a g o  a n d
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t h e  a p p e a l  w a s  d e c i d e d  i n  f a v o r  o f  t h e  S i t k a  C o n s e r v a t i o n  S o c i e t y  
i n  M ay o f  1 9 9 2 ,  I n  s h o r t ,  t h i s  r e g u l a t i o n  p l a c e d  t h e  b u r d e n  o f  
p r o o f  o n  t h e  p o l l u t e r  t o  p r o v e  t h a t  t h e  p o l l u t i o n  t h e y  c r e a t e  i s  
N O T  i n j u r i o u s  t o  h u m a n  h e a l t h  o r  w e l f a r e ,  a n i m a l  o r  p l a n t  l i f e ,  o r  
P R O P E R T Y ,  o r  w h i c h  w o u l d  u n r e a s o n a b l y  i n t e r f e r e  w i t h  t h e  e n j o y m e n t  
o f  l i f e  o r  p r o p e r t y .  D E C  s t i l l  h a s  N E V E R  e n f o r c e d  t u i s  r e g u l a t i o n  
i n  t h e  p a s t  a n d  h a s  n o t  e n f o r c e d  t h i s  r e g u l a t i o n  i n  s p i t e  o f  t h e  
a p p e a l  d e c i s i o n  a l m o s t  o n e  y e a r  a g o .

I n  t h e  A p r i l  2 0 ,  199 3  ( y e s t e r d a y ) .  S i t k a  S e n t i n e l ,  i t  w a s
r e p o r t e d  t h a t  t h e  E P A  i s  c o n s i d e r i n g  a l a w s u i t  a g a i n s t  t h e  D E C  
b e c a u s e  t h e  A l a s k a  D E C  h a s  b e e n  t o o  l e n i e n t  w i t h  A l a s k a  P u l p  
C o r p o r a t i o n .

N ow , t h e  A l a s k a  S t a t e  L e g i s l a t u r e  i s  c o n s i d e r i n g  a B i l l  t h a t  
w o u l d  d i s e n f r a n c h i s e  t h e  p u b l i c ,  t h e  c i t i z e n s  o f  A l a s k a ,  f r o m  
s e e k i n g  l e g a l  r e d r e s s  w h e n  t h e  S t a t e  G o v e r n m e n t  a n d  c o r p o r a t i o n s  
c o l l u d e  t o  c i r c u m v e n t  t h e  l a w s  a n d  r e g u l a t i o n s  o f  t h e  s t a t e .

F r a n k l y ,  t h i s  l e g i s l a t i o n  t h r e a t e n s  t h e  c r e d i b i l i t y  o f  o u r  
S t a t e  g o v e r n m e n t  a n d  I  b e l i e v e  i s  p o l i t i c a l l y  a n d  s o c i a l l y  
d e s t a b i l i z i n g .  I t  d e s t r o y s  c h e c k s  a n d  b a l a n c e s  a n d  l e a v e s  t h e  
c i t i z e n s  o f  A l a s k a  w i t h o u t  a n y  a c c e p t a b l e  m e a n s  o f  p r o t e c t i n g  
t h e m s e l v e s  f r o m  c o r p o r a t e  e x c e s s e s .  T h i s  A c t  s h o u l d  n o t  h a v e  b e e n  
w r i t t e n  i n  t h e  f i r s t  p l a c e .  I t  m o s t  c e r t a i n l y  s h o u l d  n o t  b e  p a s s w e d  
i n t o  l a w .

F o r e s t  R e s o u r c e s



P.O. Rox 22151 Juneau, Alaska 99802

A la s k a  E n v i r o n m e n t a l  L o b b y , In c
Phone: 907-483-3366 

Pax: 907-463-3312

T e s t i m o n y  S B  1 7 8  P u b l i c  N u i s a n c e  S u i t s

T h a n k  y o u  M r .  C h a i r  a n d  m e m b e r s  o f  t h e  c o m m i t t e e .  M y  n a m e  i s  R u s s e l l  H e a t h .  I  a m  t h e  d i r e c t o r  o f  t h e  A l a s k a  E n v i r o n m e n t a l  L o b b y .
B e f o r e  I  b e g i n  I  w o u l d  l i k e  t o  p o i n t  o u t  t h a t  n o  o n e  y e t  t o d a y  h a s  d o c u m e n t e d  t h a t  A l a s k a  d o e s  i n d e e d  h a v e  a  p r o b l e m  w i t h  a n  u n a c c e p t a b l y  
l a r g e  n u m b e r  o f  s u i t s  t o  a b a t e  n u i s a n c e s .  N o  o n e  h a s  p r o v i d e d  a n y  r e s e a r c h  g i v i n g  u s  a  b r e a k  d o w n  o f  h o w  m a n y  s u c h  s u i t s  t h e r e  h a v e  b e e n  i n  A l a s k a ;  h o w  m a n y  w e r e  w o n ,  h o w  m a n y  w e r e  l o s t  a n d  h o w  m a n y  t h e  c o u r t  d i s m i s s e d  b e c a u s e  t h e y  w e r e  w i t h o u t  m e r i t .
T h e  f a c t  i s  t h a t  A l a s k a  d o e s  n o t  h a v e  a  p r o b l e m  w i t h  i n a p p r o p r i a t e  u s e  o f  
t h e  n u i s a n c e  s t a t u t e s .
S o  w h y  t h i s  b i l l  w a s  t h i s  b i l l  i n t r o d u c e d ?  I t  w a s  i n t r o d u c e d  t o  k i l l  a  s p e c i f i c  n u i s a n c e  s u h  a g a i n s t  t h e  A l a s k a  P u l p  C o m p a n y .  I t  w a s  i n t r o d u c e d  
o n l y  d a y s  a f t e r  t h e  c o u r t  o r d e r e d  A P C ' s  J a p a n e s e  p a r e n t  c o r p o r a t i o n  t o  d i s c l o s e  i t s  f i n a n c i a l  r e c o r d s .  A P C  h a s  e v a d e d  c o m p l y i n g  w i t h  a i r  a n d  w a t e r  q u a l i t y  s t a n d a r d s  f o r  y e a r s  b y  c l a i m i n g  t h a t  i t  w a s  f i n a n c i a l l y  u n a b l e  t o  d o  s o .  D i s c l o s u r e  o f  t h o s e  r e c o r d s  m a y  w e l l  d e s t r o y  i t s  l a s t  d e f e n s e  t o  a v o i d  c o m p l i a n c e .
T h e  p r i v a t e  n u i s a n c e  s u i t  b e i n g  b r o u g h t  a g a i n s t  A P C  c o n t a i n s  m a n y  c h a r g e s .  1 w o u l d  l i k e  t o  b y e f l y  s k e t c h  j u s t  o n e  w h i c h  c l e a r l y  i l l u s t r a t e s  b o t h  t h e  m i s u n d e r s t a n d i n g s ' V n  S l 3 l 7 8 ,  p a r t i c u l a r l y  i n  r e g a r d s  t o  t h e  p e r m i t t i n g  p r o c e s s  a n d  w h y  p r i v a t e  c i t i z e n s  m u s t  h a v e  a c c e s s  t o  t h e  c o u r t s .
A P C  a i r  e m i s s i o n s  c o n t a i n  s u l f u r  d i o x i d e .  T h e  s u l f u r  d i o x i d e ,  w h i c h  t u r n s  t o  s u l f u r i c  a c i d  i n  t h e  a t m o s p h e r e ,  b u r n s  e y e s  a n d  t h r o a t s ,  a n d  h a s ,  a s  y o u  w o u l d  i m a g i n e ,  c o n s e q u e n t l y  l o w e r e d  t h e  p r o p e r t y  v a l u e s  o f  r e s i d e n c e s  i n  t h e  s u r r o u n d i n g  n e i g h b o r h o o d s .  A  m o n i t o r  e r e c t e d  s e v e r a l  y e a r s  a g o  n e a r  t h e  m o s t  i m p a c t e d  n e i g h b o r h o o d  i n d i c a t e s  t h a t  t h e  a m b i e n t  a i r  q u a l i t y  i s  w i t h i n  A P C ' s  p e r m i t  s t i p u l a t i o n s .
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A P C ' s  a i r  q u a l i t y  p e r m i t s  a r e  r e n e w e d  a n n u a l l y .  A t  t h e  p u b l i c  h e a r i n g s  t h e r e  a r e  v o c i f e r o u s  c o m p l a i n t s  f r o m  t h e  p u b l i c  a b o u t  t h e  h e a l t h  h a z a r d  o f  S O 2 . I n  a d d i t i o n ,  D E C  h a s  r e c e i v e d  h u n d r e d s  o f  w r i t t e n  c o m p l a i n t s  a b o u t  
t h e  p r o b l e m .  T h e s e  c o m p l a i n t s  h a v e  b e e n  h e a r d  b y  D E C  s i n c e  i t  f i r s t  b e g a n  h o l d i n g  h e a r i n g s  a l m o s t  2 0  y e a r s  a g o .  N e v e r t h e l e s s  -  p u b l i c  c o n c e r n s  h a v e  b e e n  i g n o r e d ,  a n d  i n  f a c t  t h e  p u b l i c  h a s  b e e n  e x c l u d e d  f r o m  t h e  p e r m i t  w r i t i n g  p r o c e s s .  T h e  p e r m i t s  a r e  t y p i c a l l y  n e g o t i a t e d  b e t w e e n  
D E C  a n d  A P C  b e h i n d  c l o s e d  d o o r s .  T h e  p u b l i c  h a s  b e e n  e x c l u d e d  e v e n  w h e n  i t  r e q u e s t e d  b e i n g  p r e s e n t  a t  t h e  n e g o t i a t i o n  s i m p l y  a s  o b s e r v e r s .  W h e n  a n  a d m i n i s t r a t i v e  a p p e a l  w a s  f i l e d  a g a i n s t  D E C  a c c u s i n g  i t  o f  i g n o r i n g  p u b l i c  i n p u t ,  D E C ' s  o w n  h e a r i n g  o f f i c e r  d e t e r m i n e d  t h a t  t h i s  w a s  i n d e e d  t h e  c a s e .  D E C  w a s  i g n o r i n g  t h e  p u b l i c .  T h e  o f f i c e r  d i r e c t e d  D E C  t o  w o r k  m o r e  c l o s e l y  w i t h  b o t h  p a r t i e s  i n  t h e  f u t u r e .  T o  d a t e  t h i s  h a s  n o t  b e e n  d o n e .
S o  t o  r e i t e r a t e :1 )  S O 2  E m i s s i o n s  a r e  c o m i n g  f r o m  A P C  w h i c h  a r e  w i t h i n  p e r m i t  

s t i p u l a t i o n s  b u t  w h i c h  a r e  c l e a r l y  c a u s i n g  a  n u i s a n c e .2 )  T h e  p u b l i c  h a s  c o m p l a i n e d  a b o u t  t h e  t h e s e  e m i s s i o n s  a t  p e r m i t  h e a r i n g s  a n d  i n  w r i t i n g  f o r  a l m o s t  2  d e c a d e s .3 )  T h e  p e r m i t t i n g  p r o c e s s  h a s  l a r g e l y  i g n o r e d  t h e  p u b l i c  a n d  i n s t e a d  f a v o r e d  t h e  r e g u l a t e d  i n d u s t r y  -  a s  d e t e r m i n e d  b y  D E C ' s  o w n  h e a r i n g  o f f i c e r .
W h a t  c o n c l u s i o n s  a r e  e v i d e n t  h e r e ?  F i r s t ,  t h a t  j u s t  b e c a u s e  a n  a c t i v i t y  c a u s i n g  t h e  n u i s a n c e  i s  p e r m i t t e d ,  t h e r e  i s  n o  g u a r a n t e e  t h a t  p r i v a t e  p r o p e r t y  r i g h t s  w i l l  b e  p r o t e c t e d .  B u t  m o r e  f u n d a m e n t a l l y ,  i t  i s  t h a t  t h e  g o \  e m i n e n t  h a s  f a i l e d ,  i n  i t s  a d m i n i s t r a t i o n  o f  t h e  p e r m i t t i n g  p r o c e s s ,  t o  p r o u c t  t h e  r i g h t s  o r  i n t e r e s t s  o f  t h e  r e s i d e n t s  s u r r o u n d i n g  t h e  m i l l .  A n d  w h e n  t h e  g o v e r n m e n t  f a i l s  t o  p r o t e c t  a  p e r s o n ' s  r i g h t s ,  t h a t  p e r s o n ' s  f i n a l  l e g i t i m a t e  r e c o u r s e  i s  t h e  c o u r t .
S B  1 7 8  l i m i t s  A l a s k a n s ’ a c c e s s  t o  t h e  c o u r t s .  I t  l i m i t s  o u r  r i g h t s  t o  p r o t e c t  o u r  p r o p e r t y .  S i m p l y  p u t ,  S B  1 7 8  r e s t r i c t s  t h e  p r o p e r t y  r i g h t s  o f  6 0 0 , 0 0 0  A l a s k a n s  i n  o r d e r  t o  s h i e l d  a  J a p a n e s e  c o r p o r a t i o n  f r o m  a n  A m e r i c a n  c o u r t .  H<? <■ c> Cl



(1) when an air quality advisory has been issued under 18 AAC 
■50.610(c). except for areas set out in (3) of this section visible emis­
sions may not reduce visibility through the exhaust effluent by 50 
percent or greater for more than 15 minutes in any one hour;

(2) burning material in a way that creates black smoke is pro­
hibited;

(3) for the Mendenhall Valley wood smoke control area identi- 
ried in 18 AAC 50.021(d), the provisions of "ORDINANCE OF 
THE CITY AND BOROUGH OF JUNEAU. ALASKA. Serial No. 
88-59." except for the provisions applicable to the Lemon Creek 
Smoke Hazard Area, are incorporated by reference as part of this 
chapter: and

(4) when an air emergency has been issued under 18 AAC 
50.610(a)(3)(B), no person may operate, permit, or allow the opera­
tion of a wood-fired heating device which results in the emission of 
smoke. (Eff. 11/1/82. Register 84; am 10/30/83, Register 88; am 
7/21/91. Register 119)

A u th o r i t y :  AS 46.03.020(10) AS 46.03.140

18 AAC 50.090. ICE FOG LIMITATIONS. The department will, 
in its discretion, require any person proposing to build or operate an 
industrial process, fuel-burning equipment or incinerator in areas of 
potential ice fog. to obtain a permit to operate and to reduce water 
emissions. (Eff. 5/26/72. Register 42)
A u th o r i t y :  AS 40.03.020(10) AS 46.03.140 AS 46.03.150

18 AAC 50.100. MARINE VESSELS. Within three miles of the 
coastline of Alaska, visible emissions from any marine vessel, exclud­
ing condensed water vapor, may not result in a reduction of visibility 
through the exhaust effluent of greater than 20 percent for a period 
or periods aggregating mo ^  than

(1) three minutes in any ow* hour while underway, at berth, or 
at anchor:

(2) six minutes in any one hour during initial startup of diesel- 
driven vessels: or

(3) 12 minutes in one hour while anchoring, berthing, getting 
underway, or maneuvering in port. (Eff. 5/26/72. Register 42; am 
5/4/30. Register 74; am 7/21/91. Register 119)

A u th o r i t y :  A S  46.03.020(10) AS 46.03.140 AS 46.03.150

18 AAC 50.110. AIR POLLUTION PROHIBITED. No person 
may permit any emission which is injurious to human health or wel­

IS AAC .10.090 Environmental Conservation 18 AAC 50.110



fare, animal or plant life, or property, or which would unreaso. .bly 
interfere with the enjoyment of life or property. (Eff. 5/26/72, Regis­
ter 42)
A u th o r i t y :  AS 46.03.020(10) AS  46.03.140 AS  46.03.710

18 AAC 50.120. PERMIT TO OPERATE. Repealed 5/4/80.

18 AAC 50.130. REVOCATION OR SUSPENSION OF PER. 
MIT. Repealed 5/4/80.

18 AAC 50.140. AIR EPISODES. Repealed 5/4/80.

18 AAC 50.150. SOURCE TESTING. Repealed 5/4/80.

18 AAC 50.160. CIRCUMVENTION. Repealed 5/4/80.

18 AAC 50.170. AIR QUALITY CONTROL PLAN. Repealed
5/4/80.

18 AAC 50.180. PENALTIES. Repealed 5/4/80.

18 AAC 50.190. DEFINITIONS. Repealed 5/4/80.

Article 2. Permit Requirements
S e c t io n
3 0 0 .  P e r m i t  t o  o p e r a t e

3 1 0 .  R e v o c a t i o n  o r  s u s p e n s i o n  o f  p e r m i t

18 AAC 50.300. PERMIT TO OPERATE, (a) No person may con­
struct, modify, reconstruct, operate, or cause the operation of the 
following without a permit from the department:

(1 )a  facility containing a source which requires an air contami­
nant emission control unit or system to comply with emission 
standards set by 18 AAC 50.040 — 18 AAC 50.060, and which is

(A) an industrial process with a total design rate, capacity, or 
throughput greater than live tons per hour and which physically 
or chemically treats the material: or

(B) fuel burning equipment with a rating of 50 million Btu per 
hour or greater:
(2) fuel burning equipment with a rating of 100 million Btu per 

hour or more:
(3) a facility containing one or more incinerators with a total 

combined rated capacity of 1.000 pounds per hour or more:

18 AAC 50.120 Alaska Administrative Code 18 AAC 50.300
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A p r i l  2 1 ,  1993

H o n .  B r i a n  P o r t e r ,  C h a i r
H o u s e  J u d i c i a r y  C o m m i t t e e
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s

R e :  C S  S B  178 ( J U D ) , r e l a t i n g  t o  n u i s a n c e  a c t i o n s  

D e a r  R e p r e s e n t a t i v e  P o r t e r :

I  w i s h  t o  c o m m e n t  o n  S B  1 7 8 ,  w h i c h  i s  b e f o r e  t h e  H o u s e  
J u d i c i a r y  C o m m i t t e e .  I  h a v e  b e e n  p r a c t i c i n g  l a w  i n  A l a s k a  f o r  
a l m o s t  t w e n t y  y e a r s ,  a n d  f o r  m o s t  o f  t h a t  t i m e  I  W as a n  a s s i s t a n t  
a t t o r n e y  g e n e r a l  i n v o l v e d  i n  e n v i r o n m e n t a l  e n f o r c e m e n t .  L’r o m  t h a t  
p e r s p e c t i v e  I  h a v e  b e c o m e  c o n v i n c e d  t h a t  t h i s  b i l l  i s  b a d  p o l i c y  
a n d  b a d  l a w .

T h e  b i l l  w o u l d  b a r  l e g a l  a c t i o n s  w h i c h  h a v e  b e e n  t h e  p r i m e  t o o l  f o r  
p r o t e c t i n g  p r o p e r t y  o w n e r s ' r i g h t s  s i n c e  t h e  1 6 t h  C e n t u r y .  A c t i o n s  
t o  a b a t e  a c t i v i t i e s  w h i c h  u n r e a s o m i b l y  i n t e r f e r e  w i t h  a  l a n d o w n e r ' s  
p r o p e r t y  h a v e  e x i s t e d  f o r  c e n t u r i e s  i n  e v e r y  j u r i s d i c t i o n  i n  t h e  
c o u n t r y .  P r i v a t e  l a w s u i t s  t o  a b a t e  h a r m f u l  a c t i v i t i e s  a r e  n o t  
s u i t s  t o  e n f o r c e  p u b l i c  r i g h t s  o r  t o  r e q u i r e  a n  e n d  t o  a c t i v i t i e s  
w h i c h  a f f e c t  t h e  e n t i r e  p u b l i c  ( s o - c a l l e d  " p u b l i c  n u i s a n c e s " ) , b u t  
a r e  i n t e n d e d  t o  a l l o w  p r o p e r t y  o w n e r s  w ho  s u f f e r  s p e c i f i c  d a m a g e s  
t o  t h e i r  ow n  p r o p e r t y  t o  a b a t e  t h e  p r o b l e m  o r  g a i n  c o m p e n s a t i o n  f o r  
t h e i r  l o s s e s  ( s o - c a l l e d  " p r i v a t e  n u i s a n c e s " ) . E v e r y  p r o p e r t y  o w n e r  
h a s  a n  i n t e r e s t  i n  b e i n g  a b l e  t o  h a l t  a c t i v i t i e s  w h i c h  h a r m  h i s  
p r o p e r t y .  T h e  p r o p e r t y  o w n e r  m u s t  s t i l l  p r o v e  h i s  c a s e  i n  c o u r t ,  
b u t  t h i s  b i l l  w o u l d  r e n d e r  t h e  p r o p e r t y  o w n e r  h e l p l e s s  i n  t h e  f a c e  
o f  u n r e a s o n a b l y  d a m a g i n g  a c t i v i t i e s  n e a r b y  h i s  p r o p e r t y .

P r o h i b i t i n g  a p r o p e r t y  o w n e r  f r o m  p r o t e c t i n g  h i s  ow n  l a n d  i s  a n  
u n c o n s t i t u t i o n a l  t a k i n g .  T h e r e  i s  c l e a r  c a s e l a w ,  f a m i l i a r  t o  e v e r y  
l a w  s t u d e n t ,  t h a t  f o r  a  l e g i s l a t u r e  t o  b a r  p r o p e r t y  o w n e r s  f r o m  
f i l i n g  p r i v a t e  n u i s a n c e  s u i t s  a g a i n s t  p e r s o n s  h a r m i n g  t h e i r  
p r o p e r t y  c o n s t i t u t e s  a t a k i n g  o f  p r o p e r t y  b y  s t a t e  a c t i o n  f o r  a  
p r i v a t e  p u r p o s e .  S e e  U r i e  v .  F r a n c o n i a  P a p e r  C o . ,  218  A . 2 d  3 6 0  
( N . H .  1 9 6 6 ) .  T h e r e  a r e  t w o  c o n c l u s i o n s  f r o m  t h i s  c a s e l a w  r e g a r d i n g  
S B  1 7 8 :

1 )  A n y  p r o p e r t y  o w n e r  b a r r e d  f r o m  f i l i n g  a  p r i v a t e  n u i s a n c e  
s u i t  d u e  t o  a c t i v i t i e s  d a m a g i n g  t o  h i s  p r o p e r t y  w o u l d  b e  
e n t i t l e d  t o  c o m p e n s a t i o n  f r o m  t h e  S t a t e  o f  A l a s k a  f o r  h i s  
l o s s ;  a n d



2 )  t h e  l a w  w o u l d  l i k e l y  b e  u n c o n s t i t u t i o n a l ,  s i n c e  t h e  
c o n s t i t u t i o n  f o r b i d s  t h e  s t a t e  t o  s p e n d  f u n d s  f o r  a  p r i v a t e  
p u r p o s e .

T h e  e x c l u s i o n  f o r  s o m e  r e s i d e n t i a l  p r o p e r t y  o w n e r s  i s  
u n c o n s t i t u t i o n a l . T h e  b i l l  c o n t a i n s  a n  e x c l u s i o n  f r o m  t h e  b a r  o n  
s u i t s  a s  t o  p r o p e r t y  i n  a r e a s  z o n e d  r e s i d e n t i a l .  T h i s  e x c l u s i o n  i s  
u n c o n s t i t u t i o n a l l y  d i s c r i m i n a t o r y  i n  t w o  w a y s .  F i r s t ,  t h e  b a r  

w o u l d  s t i l l  a p p l y  t o  a l l  c o m m e r c i a l , i n d u s t r i a l , a g r i c u l t u r a l , 

f o r e s t , p u b l i c ,  a n d  o t h e r  n o n - r e s i d e n t i a l  l a n d s ,  i n c l u d i n g  

c h u r c h e s ,  s c h o o l s ,  a n d  c h a r i t a b l e  o r g a n i z a t i o n s .  T h e  o w n e r s  o f  
t h e s e  t y p e s  o f  p r o p e r t y  h a v e  t h e  sa m e  i n t e r e s t  i n  b e i n g  a b l e  t o  
p r e v e n t  d a m a g e s  t o  t h e i r  p r o p e r t y  a s  d o  r e s i d e n t i a l  o w n e r s ,  y e t  t h e  
b i l l  c a v a l i e r l y  d i s m i s s e s  t h e i r  r i g h t  t o  s e e k  t h e  p r o t e c t i o n  o f  t h e  
c o u r t s .

S e c o n d ,  t h e  b i l l  e x c l u d e s  f r o m  t h e  b a r  o n l y  t h o s e  
r e s i d e n t i a l  p r o p e r t y  o w n e r s  i n  a r e a s  z o n e d  r e s i d e n t i a l .  T h a t  
l e a v e s  u n p r o t e c t e d  a n y  p r o p e r t y  o w n e r s  i n  a r e a s  z o n e d  d i f f e r e n t l y  
( e . g . ,  r e s i d e n t i a l  r e s e r v e )  a n d  a l l  p r o p e r t y  o w n e r s  i n  t h e  
u n o r g a n i z e d  b o r o u g h  a n d  i n  c o m m u n i t i e s  w i t h o u t  c o m p r e h e n s i v e  
z o n i n g .  T h o s e  p r o p e r t y  o w n e r s  h a v e  t h e  s a m e  i n t e r e s t s  a n d  s h o u l d  
h a v e  t h e  sa m e  r i g h t s  a s  " z o n e d "  r e s i d e n t i a l  p r o p e r t y  o w n e r s  t o  
p r o t e c t  t h e  v a l u e  o f  t h e i r  p r o p e r t y .

T h e  i m m u n i t y  f o r  a c t i v i t i e s  w i t h  p e r m i t s  l e a v e s  p r o p e r t y  r i g h t s  
u n p r o t e c t e d .  T h e  b i l l  p r o h i b i t s  p r i v a t e  a c t i o n s  w h e n  t h e  
p a r t i c u l a r  a c t i v i t y  i s  p e r m i t t e d  b y  a p u b l i c  a g e n c y  a n d  t h e  
e m i s s i o n s  a r e  w i t h i n  p e r m i t  l i m i t a t i o n s .  B u t  t h a t  l i m i t a t i o n  d o e s  
n o t  p r o t e c t  i n d i v i d u a l  p r o p e r t y  o w n e r s :

* * *  I t  a s s u m e s  t h a t  s t a t e  r e g u l a t i o n s  a r e  d e s i g n e d  t o  p r e v e n t  
a l l  h a r m  t o  a n y  p r o p e r t y .  B u t  r e g u l a t i o n s  a r e  d e s i g n e d  t o  s e t  
a  g e n e r a l  l e v e l  o f  e m i s s i o n s  o r  c o n d i t i o n s ,  t o  p r o t e c t  t h e  
g e n e r a l  i n t e r e s t  o f  t h e  p u b l i c .  T h e y  a r e  n o t  a  g u a r a n t e e  t h a t  
t h e r e  w i l l  n o t  b e  h a r m  t o  p a r t i c u l a r  p i e c e s  o f  p r i v a t e  
p r o p e r t y  f r o m  t h e  p e r m i t t e d  a c t i v i t y .  N o r  a r e  s t a t e  
r e g u l a t i o n s  p e r f e c t l y  c r a f t e d ;  i t  i s  e a s i l y  t h e  c a s e  t h a t  
t h r o u g h  i m p e r f e c t  d r a f t i n g ,  a  p e r m i t t e d  l e v e l  o f  a c t i v i t y  c a n  
c a u s e  s e r i o u s  a n d  d e v a s t a t i n g  h a r m  t o  p r i v a t e  p r o p e r t y .  T h e r e  
i s  n o  j u s t i f i c a t i o n  f o r  c u t t i n g  o f f  t h a t  p r i v a t e  l a n d o w n e r ' s  
c l a i m  f o r  d a m a g e s .

* * *  I t  a s s u m e s  t h a t  e v e r y  p r i v a t e  l a n d o w n e r  w i l l  b e  a w a r e  o f  
a n d  b e  a b l e  t o  p a r t i c i p a t e  i n  t h e  p e r m i t t i n g  p r o c e e d i n g s  f o r  
a c t i v i t i e s  w h i c h  m ay l a t e r  a f f e c t  h i s  p r o p e r t y .  T h i s  i s  a n  
i m p o s s i b l e  b u r d e n  f o r  t h e  o r d i n a r y  l a n d o w n e r ,  e v e n  i f  t h e r e  
w e r e  s o m e  w a y  t o  g u a r a n t e e  n o t i c e  o f  t h e  p r o c e e d i n g s  (m a n y  
p e r m i t s  d o  n o t  r e q u i r e  p u b l i c  n o t i c e  o r  n o t i c e  t o  a d j a c e n t  
l a n d o w n e r s ) . M o r e o v e r ,  i t  d o s s  n o t h i n g  t o  r e l i e v e  t h e  
s i t u a t i o n  o f  t h e  p e r s o n  w h o  p u r c h a s e s  l a n d  a f t e r  a  p e r m i t t i n g  
p r o c e e d i n g  b u t  b e f o r e  t h e  d a m a g i n g  a c t i v i t y  h a s  c o m m e n c e d ;
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t h a t  r o r s o n  i s  l e f t  v i r t u a l l y  d e f e n s e l e s s  f r o m  h i s  n e i g h b o r ' s  
h a r m t - i  a c t i v i t i e s .

* * *  I t  a s s u m e s  t h a t  e v e r y  p r i v a t e  l a n d o w n e r  w i l l  h a v e  n o t i c e  
o f  a n d  w i l l  b e  p e r m i t t e d  t o  i n t e r v e n e  i n  a n y  c o u r t  a c t i o n  
w h i c h  c o u l d  r e s u l t  i n  a  j u d i c i a l  o r d e r  r e g a r d i n g  o f f e n s i v e  
a c t i v i t i e s .  A g a i n ,  t h i s  i s  a n  i m p o s s i b l e  b u r d e n  t o  i m p o s e  o n  
a  l a n d o w n e r  a s  a c o n d i t i o n  f o r  m a i n t a i n i n g  so m e  r i g h t  t o  
o p p o s e  h a r m  t o  h i s  p r o p e r t y .  T o  i m m u n i z e  t h e  o f f e n s i v e  
a c t i v i t y  b e c a u s e  t h e  p r o p e r t y  o w n e r  h a s  f a i l e d  t o  d i s c o v e r  o r  
p a r t i c i p a t e  i n  s u c h  a p r o c e e d i n g  i s  n o t h i n g  m o r e  t h a n  a t a k i n g  
o f  t h e  o w n e r ' s  r i g h t  t o  p r o t e c t  h i s  o w n  p r o p e r t y .

T h e  r e t r o a c t i v e  e f f e c t i v e  d a t e  i s  p a t e n t l y  u n f a i r  a n d  i s  p r o b a b l y  
a l s o  u n c o n s t i t u t i o n a l .  T h e  b i l l  p r o v i d e s  t h a t  i t s  l i m i t a t i o n
e x t e n d s  t o  a c t i o n s  i n  p r o c e s s  o n  t h e  e f f e c t i v e  d a t e .  T h a t  m e a n s  
t h a t  t h e  r i g h t  o f  a l a n d o w n e r  t o  p r o t e c t  h i s  p r o p e r t y  w o u l d  b e  c u t  
o f f ,  a u t o m a t i c a l l y ,  e v e n  t h o u g h  h e  h a d  n o  w a y  t o  a n t i c i p a t e  t h i s  
b i l l ,  t o  p a r t i c i p a t e  i n  a n y  p r i o r  p e r m i t t i n g  p r o c e s s ,  o r  t o  
p a r t i c i p a t e  i n  a n y  p r i o r  c o u r t  p r o c e e d i n g .  A g a i n ,  i t  a m o u n t s  t o  
d e p r i v i n g  t h e  l a n d o w n e r  o f  p r o p e r t y  w i t h o u t  n o t i c e  o r  d u e  p r o c e s s  
a n d  w i t h o u t  c o m p e n s a t i o n .  O n e  a b s o l u t e  c e r t a i n t y  a t t a c h e s  t o  t h i s  

b i l l :  I t  w i l l  r e s u l t  i n  p r o t r a c t e d  l i t i g a t i o n  r e g a r d i n g  t h e

c o n s t i t u t i o n a l i t y  o f  t h e  s u b s t a n t i v e  b a r  o n  a c c e s s  t o  t h e  c o u r t s ,

o n  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  r e t r o a c t i v i t y  p r o v i s i o n s ,  a n d  o n  

t h e  r i g h t  t o  c o m p e n s a t i o n  f r o m  t h e  s t a t e  f o r  d i m i n i s h e d  p r o p e r t y  

v a l u e s .

T h i s  b i l l  i s  a n  i m p r o p e r  a t t e m p t  t o  h a v e  t h e  l e g i s l a t u r e  i n t e r v e n e  
i n  p e n d i n g  l i t i g a t i o n .  I t  i s  c l e a r  t o  u s  t h a t  t h i s  b i l l  w a s
i n t e n d e d  t o  p u t  a n  e n d  t o  p e n d i n g  l i t i g a t i o n  a g a i n s t  t h e  A l a s k a  
P u l n  C o r p o r a t i o n  i n  S i t k a  a n d  l i k e l y  l i t i g a t i o n  a g a i n s t  t h e  A - J  
G o l d  P r o j e c t  i n  J u n e a u ,  b y  a f f e c t e d  p r o p e r t y  o w n e r s .  T h e r e  i s  n o  
o t h e r  j u s t i f i c a t i o n  f o r  i t ,  s i n c e  t h e  p r o v i s i o n s  o f  t h e  b i l l  w o u l d  

w o r k  a g a i n s t  t h e  i n t e r e s t s  o f  b u s i n e s s  p r o p e r t y  o w n e r s  a s  w e l l  a s  

o t h e r  p r o p e r t y  o w n e r s .  I t  h a s  b e e n  a l o n g s t a n d i n g  r u l e  o f  t h e  
L e g i s l a t u r e  n o t  t o  p a s s  b i l l s  i n t e r v e n i n g  i n  p u r e l y  p r i v a t e  
l i t i g a t i o n .  Y e t  t h a t  i s  p r e c i s e l y  w h a t  i s  i n t e n d e d  h e r e .  I n s t e a d ,  
t h e  p r o m o t e r s  o f  t h i s  b i l l  s h o u l d  b e  r e q u i r e d  t o  d e f e n d  a g a i n s t  t h e  
p e n d i n g  c l a i m s  o n  t h e  m e r i t s .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h e s e  p o i n t s

S i n c e r e l y ,

D o u g l a s  K .  M e r t z

3
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After the initial introduction of SB 178, there was concern that the 
language of the bill as drafted could be interpreted as interfering 
with the ability of the state and local governments to protect their 
citizens from staL*orily identified public nuisances. The committee 
substitute before you has been drafted to address those concerns. 
CSSB 178 (JUD) narrows the scope of the bill and clarifies its intent to 
relate to private nuisance actions only.

AS 09.45.230 would be amended by adding two new sections. It 
preserves the right of people to sue to abate nuisances and recover 
damages. It specifies those activities that would be protected from 
such actions, but it preserves the right of people to sue to abate 
certain public nuisances, namely dilapidated fences (AS 03.30.030), 
houses of prostitution (AS 09.50.170 - AS 09.50.240), outdoor 
advertising (AS 19.25.080 - AS 19.25.180) and junkyards (AS 19.27). 
Suits regarding other public nuisances would remain the 
responsibility of government, whether state or local. Nothing in this 
section would prevent private persons from suing the responsible 
government to compel that government to abate a public nuisance.

Sec. 09.45.230(a) authorizes private persons to bring actions to 
enjoin or abate a nuisance. It also authorizes the award of damages. 
This represents no change from current law.

Sec. 09.45.230(b) specifies those actions which would be protected 
from nuisance lawsuits, such as those authorized by statute, 
regulation, permit, license or order of an administrative agency, or 
the order or decision of a court.

Sec. 09.45.230(c) lists the section numbers of the statutes under 
which private parties could still bring actions to abate or enjoin 
public nuisances (described in the overview of Section 1).

Sectional Analysis:___ CSSB178(.IUD)

S ection  1 OVERVIEW

c C SSB 178 (JUD) 

S E C T I O N A L  A N A L Y S I S



S e c t i o n  2  O V E R V I E W

Section 2 changes the definition of nuisance, bringing that definition 
in line with modem legal concepts. The definition of what 
constitutes a  nuisance would become more objective and, therefore, 
more consistently applied by courts.

Present law provides that a nuisance is that which injuriously affects
a person's property or lessens a person's personal enjoyment of his 
property.

Section 2 of the bill would also add a new section to Article 4 of Title 
9 that defines a nuisance as "a substantial and unreasonable
interference with the use or enjoyment of real property, including
water." The inclusion of "water" as real property is very important.
It w ill allow persons to protect private water supplies as well as 
protect private recreational developments that include water 
sources.

Section 3 OVERVIEW

Section 3 would make the amended Sec. 09.45 230 applicable to any 
pending actions. While Alaska's courts are more likely than not to 
agree that the amended Ssc. 09.45.230 expresses what the modem 
trend in nuisance actions is throughout the country, the provision for 
an immediate effective date (as the bill does in Sec. 4) should notify 
the courts of the Legislature's intention that all sections of the bill 
will be deemed Alaska's law as of that enactment date. The effective 
date w ill clarify when permitted activities are protected.

Section 4

As noted above, Section 4 provides for an immediate effective date.
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S e n a t e  B i l l  N o .  178  

********* * * * ** * * * ** * * * *** * * ** ** * ** * ** ** * * *** * * * ** *

B i l l  H i s t o r y

S e n a t e  B i l l  N o .  178 w as  i n t r o d u c e d  M a r c h  3 1 ,  1 9 9 3 .  A 
n u m b e r  o f  q u e s t i o n s  a r o s e  c o n c e r n i n g  t h e  b i l l ,  p a r t i c u l a r l y  a s  t o  
i t s  b r e a d t h  a n d  p o s s i b l e  i n t e r f e r e n c e  w i t h  t h e  a b i l i t y  o f  
g o v e r n m e n t  t o  a o a t e  p u b l i c  n u i s a n c e s .  T h a t  c r i t i c i s m  w a s  w e l l  
t a k e n  a n d  w o r k  c o m m e n c e d  i m m e d i a t e l y  t o  r e f i n e  t h e  l a n g u a g e  o f  t h e  
b i l l  i n  p r e p a r a t i o n  f o r  c o m m i t t e e  a d o p t i o n  o f  a  s u b s t i t u t e .  T h e  
n ew  l a n g u a g e  l i m i t e d  t h e  a m e n d m e n t  o f  A S  0 9 . 4 5 . 2 3 0  t o  p r i v a t e  
n u i s a n c e s .  O n  A p r i l  12 H o u s e  B i l l  N o .  282  w as  i n t r o d u c e d  
c o n t a i n i n g  t h e  new  l a n g u a g e  a n d  o n  A p r i l  14 t h e  S e n a t e  J u d i c i a r y  
C o m m i t t e e  a d o p t e d  t h e  new  l a n g u a g e  a s  a c o m m i t t e e  s u b s t i t u t e  a n d  
r e p o r t e d  o u t  C S  S B  178 ( J u d ) .  A t  t h a t  p o i n t  C S S B  178 a n d  HB 282 
w e r e  i d e n t i c a l .

C S  S B  1 73  ( J u d )  p a s s e d  t h e  S e n a t e  o n  A p r i l  1 7 .  S e n a t o r  
P h i l l i p s  g a v e  n o t i c e  o f  r e c o n s i d e r a t i o n  a n d  o n  A p r i l  1 9 ,  t h e  S e n a t e  
t o o k  u p  t h e  r e c o n s i d e r a t i o n .  T h e  b i l l  w a s  r e t u r n e d  t o  s e c o n d  
r e a d i n g  t o  a d d  so m e  a m e n d m e n t s  t o  m e e t  s o m e  c o n c e r n s  e x p r e s s e d  b y  
S e n a t o r  P h i l l i p s  a n d  S e n a t o r  R i e g e r .  A s  a m e n d e d ,  C S  S B  178  w as  
p a s s e d .



C h a r l e s  E.  Co l e
B r u c e  B o t e l h o Page  2 A p r i l  2 1 ,  1993

B i l l  P r o v i s i o n s

A S  0 9 . 4 5 . 2 3 0  c o d i f i e s  com m on  la w  t o  a u t h o r i z e  p e r s o n s  t o  
s u e  t o  a b a t e  o r  e n j o i n  p r i v a t e  n u i s a n c e s  a n d  t o  r e c o v e r  d a m a g e s  f o r  
i n t e r f e r e n c e  w i t h  p r i v a t e  p r o p e r t y  r i g h t s . 1 /  A l t h o u g h  S e c .  2 30  
s p e a k s  o f  " i n j u r i o u s l y  a f f e c t e d "  a n d  " l e s s e n e d  p e r s o n a l  e n j o y m e n t , "  
t h e  c o u r t s  i n  A l a s k a  f o l l o w  t h e  m a j o r i t y  o f  c o u r t s  t h r o u g h o u t  t h e  
c o u n t r y  i n  a p p l y i n g  t h e  m o r e  o b j e c t i v e  r e a s o n a b l e n e s s  t e s t .

S e n a t e  B i l l  N o .  178 w a s  i n t r o d u c e d  t o  c o d i f y  t h e  
r e a s o n a b l e n e s s  t e s t  a n d  S e c t i o n  1 o f  t h e  b i l l  p r o v i d e s  i n  p a r t  a s  
f o l l o w s :

S e c .  0 9 . 4 5 . 2 3 0 .  A c t i o n  b a s e d  o n  p r i v a t e  n u i s a n c e .
( a )  A  p e r s o n  may b r i n g  a c i v i l  a c t i o n  t o  e n j o i n  o r  
a b a t e  a p r i v a t e  n u i s a n c e .  D a m a g e s  m ay b e  a w a r d e d  
i n  t h e  a c t i o n .

S e c t i o n  2 o f  t h e  b i l l  a d d s  a new s e c t i o n  c o n s i s t i n g  o f  a d e f i n i t i o n  
o f  " n u i s a n c e "  a s  f o l l o w s :

S e c .  0 9 . 4 5 . 2 5 5 .  D e f i n i t i o n .  I n  A S  0 9 . 4 5 . 2 3 0  -  
0 9 . 4 5 . 2 5 5 ,  " n u i s a n c e "  m e a n s  a s u b s t a n t i a l  a n d  
u n r e a s o n a b l e  i n t e r f e r e n c e  w i t h  t h e  u s e  o r  e n j o y m e n t  
o f  r e a l  p r o p e r t y ,  i n c l u d i n g  w a t e r .

T o g e t h e r  S e c .  2 3 0 ( a )  a n d  S e c .  255 d o  n o t h i n g  m o r e  t h a n  m o d e r n i z e  
t h e  l a n g u a g e  a n d  i n c o r p o r a t e  t h e  t e s t  u s e d  b y  t h e  c o u r t s  i n  t h e  
c o m m o n  l a w  o f  n u i s a n c e .

S e c t i o n  1 o f  C S  S B  178 b e f o r e  t h e  f l o o r  a m e n d m e n t s  a d d e d  
t o  s u b s e c t i o n s  t o  A S  0 9 . 4 5 . 2 3 0 .  S u b s e c t i o n  ( b )  b a r s  a c t i o n s  b a s e d  
o n  " o c c u p a t i o n ,  s t r u c t u r e ,  o r  a c t "  t h a t  i s  a u t h o r i z e d  b y  l a w ,  
i n c l u d i n g  e m i s s i o n s  a n d  d i s c h a r g e s  t h a t  h a v e  b e e n  p e r m i t t e d  o r  
l i c e n s e d . 2/  S u b s e c t i o n  ( b )  p r e v e n t s  c o l l a t e r a l  a t t a c k s  o n

1 /  A S  0 9 . 4 5 . 2 3 0 .  A c t i o n  t o  a b a t e  o r  e n j o i n  p r i v a t e  n u i s a n c e .  
A n  a c t i o n  may b e  b r o u g h t  b y  a p e r s o n  w h o s e  p r o p e r t y  i s  i n j u r i o u s l y  
a f f e c t e d  o r  w h o s e  p e r s o n a l  e n j o y m e n t  i s  l e s s e n e d  b y  a  p r i v a t e  
n u i s a n c e ,  a n d ,  b y  t h e  j u d g m e n t  i n  t h e  a c t i o n ,  t h e  n u i s a n c e  m ay b e  
e n j o i n e d  o r  a b a t e d  a s  w e l l  a s  d a m a g e s  r e c o v e r e d .

2 /  ( b )  A p e r s o n  may n o t  m a i n t a i n  a n  a c t i o n  u n d e r  t h i s  s e c t i o n  
i f  t h e  o c c u p a t i o n ,  s t r u c t u r e  o r  a c t ,  i n c l u d i n g  a n  e m i s s i o n  o r  
d i s c h a r g e ,  t h a t  i s  t h e  s u b j e c t  o f  t h e  a c t i o n  i s  a u t h o r i z e d  b y

( 1 )  a  s t a t u t e  o r  r e g u l a t i o n ;
( c o n t i n u e d . . . )
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p e r m i t s ,  l i c e n s e s ,  a n d  o r d e r s  i s s u e d  b y  r e g u l a t o r y  a g e n c i e s  a s  w e l l  
a s  c o l l a t e r a l  a t t a c k s  o n  j u d g m e n t s ,  d e c r e e s  a n d  o r d e r s  e n t e r e d  b y  
c o u r t s .  I t  w o u l d  a l s o  p r o t e c t  a  p e r s o n  a c t i n g  i n  r e l i a n c e  o n  t h e  
t e r m s  a n d  c o n d i t i o n s  o f  t h e  a u t h o r i t y  c o n t a i n e d  i n  ( b ) ( 1 ) ,  ( 2 )  a n d
( 3 )  f r o m  h a v i n g  t o  d e f e n d  a c t i o n s  t h a t  a r e  b r o u g h t  a l l e g i n g  
n u i s a n c e ,  b u t  t h a t  a r e  i n  f a c t  c o l l a t e r a l  a t t a c k s  o n  t h e  a u t h o r i t y  
o f  g o v e r n m e n t a l  e n t i t i e s  t o  r e g u l a t e  o r  e n f o r c e  r e g u l a t i o n s .

S u b s e c t i o n  ( b )  h a s  e n g e n d e r e d  a  c o n s i d e r a b l e  a m o u n t  o f  
c o n t r o v e r s y ,  p r o b a b l y  b e c a u s e  i t  w a s  n o t  c a r e f u l l y  r e a d .  H o w e v e r ,  
i n  o r d e r f0a l l a y  c o n c e r n s ,  o n e  o f  t h e  a m e n d m e n t s  a d o p t e d  o n  t h e  f l o o r  
e m p h a s i z e s  t h a t  t h e  i n t e n t  o f  s u b s e c t i o n  ( b )  i s  t o  b a r  a c t i o n s  o n l y  
a s  t o  t h o s e  o c c u p a t i o n s ,  s t r u c t u r e s  a n d  a c t s  t h a t  a r e  s p e c i f i c a l l y  
c o v e r e d  b y  a p e r m i t  o r  l i c e n s e ,  o r  o t h e r  a u t h o r i t y .  T h e  a m e n d m e n t  
a d d e d  " a n d  i s  n o t  i n  v i o l a t i o n  o f  a  t e r ra  o r  c o n d i t i o n  o f "  a f t e r  " i s  
a u t h o r i z e d  b y . "

A d d i t i o n a l  c o n c e r n  w a s  e x p r e s s e d  b e c a u s e  m a n y  p e r m i t s  and. 
l i c e n s e s  a r e  i s s u e d  a s  a m a t t e r  o f  c o u r s e  w i t h o u t  a  p u b l i c  h e a r i n g '  
p r o c e s s  t o  i n f o r m  t h e  g e n e r a l  p u b l i c  a s  t o  t h e  c o n s e q u e n c e s  o f  t h e  
o c c u p a t i o n ,  s t r u c t u r e  o r  a c t  t h a t  i s  b e i n g  p e r m i t t e d .  A g a i n ,  i n  
o r d e r  t o  a l l a y  c o n c e r n s ,  t h e  S e n a t e  a d o p t e d  a q u a l i f i c a t i o n  t h a t  
l i c e n s e s ,  p e r m i t  a n d  o r d e r s  t h a t  w o u l d  b e  u s e d  t o  b a r  a s u i t  w o u l d  
o n l y  b e  t h o s e  i s s u e d  a f t e r  a p u b l i c  h e a r i n g .

A n o t h e r  a m e n d m e n t  w a s  a d d e d  t o  d e a l  w i t h  c o n c e r n s  
e x p r e s s e d  b y  p e o p l e  o v e r  t h e  p l a c e m e n t  o f  n u c l e a r  w a s t e  i n  v a r i o u s  
r e m o t e  a r e a s  o f  t h e  s t a t e ,  s o  t h e  b a r  t o  s u i t s  o v e r  e m i s s i o n s  a n d  
d i s c h a r g e s  w o u l d  n o t  a p p l y  t o  t h e  p l a c e m e n t  o f  n u c l e a r  w a s t e .

A s  p a s s e d  b y  t h e  S e n a t e ,  A S  0 9 . 4 5 . 2 3 0 ( b )  r e a d s  a s
f o l l o w s :

( b )  A p e r s o n  m ay n o t  m a i n t a i n  a n  a c t i o n  u n d e r  t h i s  
s e c t i o n  i f  t h e  o c c u p a t i o n ,  s t r u c t u r e ,  o r  a c t ,  
i n c l u d i n g  a n  e m i s s i o n  o r  d i s c h a r g e  b u t  e x c l u d i n g  
t h e  p l a c e m e n t  o f  n u c l e a r  w a s t e , t h a t  a s  t h e  s u b j e c t  
o ?  t h e  a c t i o n  I s  a u t h o r i z e d  b y  a n d  i s  n o t  i n  
v i o l a t i o n  o f  a  t e r m  o r  c o n d i t i o n  o f

( 1 )  a s t a t u t e  o r  r e g u l a t i o n ;
( 2 )  a l i c e n s e ,  p e r m i t ,  o r  o r d e r  i s s u e d  a f t e r  

p u b l i c  h e a r i n g  b y  t h e  s t a t e  o r  f e d e r a l  g o v e r n m e n t ;  
o r

( 3 )  a c o u r t  o r d e r  o r  d e c i s i o n .

2 / ( . . . c o n t i n u e d )
( 2 )  a  l i c e n s e ,  p e r m i t ,  o r  o r d e r  i s s u e d  a f t e r  p u b l i c  

h e a r i n g  b y  t h e  s t a t e  o r  f e d e r a l  g o v e r n m e n t ;  o r
( 3 )  a  c o u r t  o r d e r  o r  d e c i s i o n .
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Som e p e o p l e  h a v e  r a i s e d  c o n c e r n s  t h a t  s u b s e c t i o n  ( b )  
c o n s t i t u t e s  a t a k i n g .  T h i s  c o n c e r n  i s  w h o l l y  m i s p l a c e d .  A c a r e f u l  
r e a d i n g  o f  s u b s e c t i o n  ( b )  e v e n  b e f o r e  t h e  a m e n d m e n t s  m a k e s  i t  c l e a r  
t h a t  n o t h i n g  i n  t h e  s u b s e c t i o n  d e l e g a t e s  t h e  g o v e r n m e n t ' s  p o w e r  o f  
e m i n e n t  d o m a in  t o  a n y  p r i v a t e  p e r s o n .  I f  a n y  " t a k i n g "  o c c u r s ,  i t  
w o u l d  b e  e i t h e r  a t  t h e  t i m e  t h e  s t a t u t e  o r  r e g u l a t i o n  i s  a d o p t e d  o r  
a  l i c e n s e ,  p e r m i t  o r  o r d e r  i s s u e d  p u r s u a n t  t o  t h e  s t a t u t e  o r  
r e g u l a t i o n ,  n o t  t h e  o c c u p a t i o n ,  s t r u c t u r e  o r  a c t  l i c e n s e d ,  
p e r m i t t e d  o r  o r d e r e d .  A l l  s u b s e c t i o n  ( b )  d o e s  i s  p r e v e n t  
c o n t i n u i n g  l i t i g a t i o n  c o n s t i t u t i n g  c o l l a t e r a l  a t t a c k s  o n  t h e  p o w e r s  
o f  t h e  e x e c u t i v e ,  l e g i s l a t i v e  a n d  j u d i c i a l  b r a n c h e s  t o  o r d e r  
s o c i e t y  r e a s o n a b l y .  I t  a l s o  p r e v e n t s  b u r d e n i n g  a  p e r s o n  w h o  a c t s  
i n  g o o d  f a i t h  a n d  i n  c o m p l i a n c e  w i t h  l a w  w i t h  c o s t s  t h a t  a r e '  
p r o p e r l y  t h o s e  o f  t h e  g o v e r n m e n t  t h a t  a c t e d  u n d e r  i t s  p o l i c e  p o w e r  j  
i n  t h e  p a r t i c u l a r  w ay  c h a l l e n g e d .

S u b s e c t i o n  f b )  l i k e w i s e  d o e s  n o t  g i v e  t h e  h o l d e r  o f  a  
l i c e n s e  o r  p e r m i t  a r i g h t  t c  a c t  i n  a n  u n l a w f u l  w ay  o r  u n r e a s o n a b l y  
i n t e r f e r e  w i t h  t h e  p r o p e r t y  r i g h t s  o f  o t h e r s .  S u b s e c t i o n  ( b )  o n l y  
p r o t e c t s  a u t h o r i z e d  a c t i v i t i e s ,  n o t  v i o l a t i o n s  o f  p e r m i t s  a n d  
l i c e n s e s .  M o r e o v e r ,  t h e  m e r e  h o l d i n g  o f  a  l i c e n s e  o r  p e r m i t  d o e s  
n o t  im m u n i z e  t h e  h o l d e r  f r o m  a n y  o t h e r  a c t i o n  f o r  n u i s a n c e  t h a t  m ay 
a r i s e  f r o m  a c t i v i t i e s  f o r  w h i c h  t h e r e  i s  n o  r e g u l a t o r y  a u t h o r i t y .

S u b s e c t i o n  ( b )  p r e v e n t s  t h e  i m p a i r m e n t  o f  t h e  
g o v e r n m e n t ' s  a b i l i t y  t o  r e g u l a t e  a n d  e n f o r c e  i t s  r e g u l a t i o n s .  I t  
a l s o  p r e v e n t s  t h e  f o r c i n g  o f  c o u r t s  t o  u s u r p  t h e  r e g u l a t o r y  
a u t h o r i t y  o f  a d m i n i s t r a t i v e  a g e n c i e s  a n d  t h e  l e g i s l a t u r e  b y  
p r e v e n t i n g  p r i v a t e  n u i s a n c e  a c t i o n s  t o  e n j o i n  g o v e r n m e n t a l l y  
a u t h o r i z e d  a c t i v i t i e s .

S u b s e c t i o n  ( c )  o f  C S  S B  178  ( J u d )  a s  a m e n d e d  b y  t h e  
S e n a t e  w o u ld  a l l o w  s u i t s  f o r  n u i s a n c e  i n v o l v i n g  t h e  a c t i v i t i e s  
d e s c r i b e d  i n  s u b s e c t i o n  ( b )  w h e n  t h e  a c t i v i t i e s  g i v i n g  r i s e  t o  t h e  
c l a i m  o f  n u i s a n c e  a r e  " i n  a n  a r e a  z o n e d  a s  r e s i d e n t i a l  b y  a c i t y ,  
b o r o u g h ,  o r  m u n i c i p a l i t y  r e g a r d i n g  v i e w ,  o d o r ,  o r  n o i s e . "

S u b s e c t i o n  ( d )  m e r e l y  c o d i f i e s  t h e  com m on  la w  t h a t  
a c t i o n s  t o  e n j o i n  o r  a b a t e  p r i v a t e  n u i s a n c e s  m ay o n l y  b e  b r o u g h t  
u n d e r  A S  0 9 . 4 5 . 2 3 0  e x c e p t  t h o s e  r e g a r d i n g  " l e w d  h o u s e s "  ( h o u s e s  o f  
p r o s t i t u t i o n  o r  b a w d y  h o u s e s )  a n d  j u n k  y a r d s .  T h e s e  t w o  t y p e s  o f  
a c t i o n s  a r e  p r e s e r v e d  b e c a u s e  b y  t h e  p r o v i s i o n s  o f  t h e  s t a t u t e s ,  
a l t h o u g h  d e c l a r i n g  l e w d  h o u s e s  a n d  j u n k y a r d s  t o  b e  p u b l i c  
n u i s a n c e s ,  p r e s e r v e  t h e  r i g h t  o f  p e r s o n s  t o  b r i n g  p r i v a t e  a c t i o n s  
t o  a b a t e  o r  e n j o i n  t h e m .  A b a t e m e n t  o f  a l l  o t h e r  p u b l i c  n u i s a n c e s  
m u s t  b e  b r o u g h t  b y  t h e  a p p r o p r i a t e  g o v e r n m e n t a l  e n t i t y .
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F i n a l l y ,  S e c t i o n  3 o f  t h e  b i l l  p r o v i d e s  t h a t  t h e  
p r o v i s i o n s  o f  C S  S B  178 ( J u d '  am w o u l d  a p p l y  t o  a l l  a c t i o n s  i f  
j u d g m e n t  h a s  n o t  b e e n  e n t e r e d  o n  t h e  e f f e c t i v e  d a t e  o f  t h e  A c t .

Som e  c o n c e r n  h a s  b e e n  r a i s e d  t h a t  r e t r o a c t i v e  l e g i s l a t i o n  
i s  u n c o n s t i t u t i o n a l .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  s p o k e n  t o  t h i s  
i s s u e  a n d ,  u n d e r  A S  0 1 . 1 0 . 0 9 0 , 3 /  h a s  u p h e l d  r e t r o a c t i v e  o r
r e t r o s p e c t i v e  s t a t u t e s .

I n  N o r t o n  v .  A l c o h o l i c  B e v e r a g e  C o n t r o l  B d . , 6 9 5  P .  2d
1 0 9 0  ( A l a s k a  1 9 8 5 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  r e c o g n i z e d  t h a t  a
s t a t u t e  t h a t  e x p l i c i t l y  s t a t e s  t h a t  i t  i s  r e t r o a c t i v e  c o m p l i e s  w i t h  
A S  0 1 . 1 0 . 0 9 0 ,  a l t h o u g h  i t  d i d  n o t  a p p l y  a s t a t u t e  r e t r o s p e c t i v e l y  
i n  t h a t  c a s e .

I n  1 9 9 2 ,  t h e  A l a s k a  S u p r e m e  C o u r t  u p h e l d  t h e  
r e t r o a c t i v i t y  o f  a  t a x  s t a t u t e .  A r c o  A l a s k a ,  I n c .  e t  a l .  v .  S t a t e , 
8 2 4  P .  2d  7 0 8 .

A n u m b e r  o f  s t a t e s  h a v e  c o n s i d e r e d  t h e  i s s u e  o f
r e t r o a c t i v i t y  o r  r e t r o s p e c t i v i t y :

1 .  New Y o r k .  T h e  B e a u m o n t  C o m p a n y  e t  a l .  v .  S t a t e  e t  
a l . ,  4 7 7  NYS 2d 272 ( 1 9 8 4 ) ,  d e a l t  w i t h  a t a x  s t a t u t e .

2 .  C a l i f o r n i a .  B o u q u e t  v .  B o u q u e t , 546  P .  2d  1 371  
( 1 9 7 6 ) ,  c o n c e r n e d  s t a t u t e s  g o v e r n i n g  t h e  d i s t r i b u t i o n  o f  a s s e t s  i n  
a  d i v o r c e  a n d  b y  p e r m i t t i n g  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  
s t a t u t e . * ,  a l l o w e d  t h e  i m p a i r m e n t  o f  t h e  w i f e ' s  p r o p e r t y  i n t e r e s t s .  
A s  t h e  c o u r t  ( T o b r i n e r ,  J . )  h e l d  " [ n J o t w i t h s t a n d i n g  t h e  f a c t  t h a t  
i t  d e n u d e s  t h e  w i f e  o f  c e r t a i n  v e s t e d  p r o p e r t y  r i g h t s ,  we u p h o l d  
t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  a m e n d m e n t ."

3 .  O r e g o n .  H a l l  v .  N o r t h w e s t  O u t w a r d  B o u n d  S c h o o l ,  
I n c . , 5 7 2  P .  2d 1007  ( 1 9 7 7 ) ,  a l l o w e d  t h e  d e f e n s e s  o f  c o n t r i b u t o r y  
n e g l i g e n c e  a n d  a s s u m p t i o n  o f  r i s k  t o  b e  s u p p l a n t e d  b y  t h e  
a p p o r t i o n m e n t  o f  d a m a g e s  u n d e r  c o m p a r a t i v e  n e g l i g e n c e  
n o t w i t h s t a n d i n g  t h a t  t h e  d e a t h  o c c u r r e d  b e f o r e  s u c h  s t a t u t e s  w e n t  
i n t o  e f f e c t .

4 .  I l l i n o i s .  S a n e l l i  v .  G l e n v i e w  S t a t e  B a n k , 48 3  N . E .  
2d  2 2 6  ( 1 9 8 5 ) ,  d e a l t  w i t h  m o r t g a g e s  a n d  d e b t s .  A  s t a t u t e  w a s  g i v e n  
r e t r o a c t i v e  e f f e c t  a n d  h e l d  n o t  t o  i m p a i r  c o n t r a c t  r i g h t s .

3 /  A S  0 1 . 1 0 . 0 9 0 .  R e t r o s p e c t i v e  S t a t u t e s .  No s t a t u t e  i s  
r e t r o s p e c t i v e  u n l e s s  e x p r e s s l y  d e c l a r e d  t h e r e i n .
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A l l  o f  t h e  c a s e s  h o l d  t h a t  t h e r e  i s  n o t h i n g  i n h e r e n t l y  
u n c o n s t i t u t i o n a l  a b o u t  s t a t u t e s  t h a t  h a v e  r e t r o a c t i v e  o r  
r e t r o s p e c t i v e  e f f e c t .  T h e  s t a t u t e s  w i l l  n o t  b e  g i v e n  s u c h  e f f e c t  
i f  t o  d o  s o  w o u l d  b e  t o  i m p a i r  v e s t e d  r i g h t s .

C o n c l u s i o n

C S  S B  178 ( J u d )  am d o e s  n o t  i m p a i r  r i g h t s .  I t  s i m p l y  
c l a r i f i e s  a n d  m o d e r n i z e s  t h e  d e f i n i t i o n  o f  a n u i s a n c e ,  b r i n g i n g  t h e  
d e f i n i t i o n  i n t o  c o n f o r m i t y  w i t h  t h e  g e n e r a l  r u l e  t h r o u g h o u t  t h e  
c o u n t r y .  T h e  b i l l  e x p r e s s l y  a p p l i e s  o n l y  t o  c a s e s  i n  w h i c h  n o  
v e s t e d  r i g h t  h a s  b e e n  o b t a i n e d  b y  r e a s o n  o f  e n t r y  o f  a  f i n a l  
j u d g m e n t .  T h e  c o n c e r n s  e x p r e s s e d  a b o u t  t h e  c o n s t i t u t i o n a l i t y  o f  
t h e  b i l l  a r e  u n w a r r a n t e d .
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The Honorable Gail Phillips
House of Representatives, State of Alaska
Capitol Building, Room 216

Re: Comments on House Bill 282 (̂ S0> \1 ^
Dear Representative Phillips:

Thank you for the opportunity of comment on House Bill 282, an act which 
would limit the ability of private landowners to bring lawsuits based upon 
nuisance. As I explained at the Alaska Miners Association breakfast meeting this 
morning, I represent mining companies as well as private landowners, including 
one private landowner in Sitka who is suing a quarrying operation on the basis of 
nuisance.

This bill, as well as the Senate’s version, SB 178, seeks to redefine "nuisance" 
to mean a "substantial and unreasonable interference with the use or enjoyment 
of real property, including water." The bill will prohibit lawsuits based upon 
nuisance when an activity is conducted pursuant to government (federal, state or 
local) license or permit. This would undermine the rights of private property 
owners and would eliminate their right to peaceably enjoy their property. As 
matter of principle, if one property owner’s activities substantially and 
unreasonably interferes with another property owner’s enjoyment of her or his 
property, the owner causing the interference should be liable. This is view is 
mandated by simple fairness and concept that the legislature ought not be passing 
laws favoring the interest of one property owner over another. This bill requires 
the people of Alaska to pay for costs that ought to be borne by the person causing 
the nuisance, and presumably benefitting from it.

However, the right to use one’s property as one sees fit is not absolute. 
When a person's use of their property substantially and unreasonably reduces the 
value or enjoyment of another’s property, claim for nuisance is the appropriate
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remedy and the persm  causing the harm she uld be held accountable. Lawsuits 
based upon nuisances have been a part of America's legal system and that of the 
Western World for hundreds of years. The primary purpose of lawsuits based 
upon nuisance is to protect people from diminished economic value, and loss of 
quality of life that results from other landowner’s activities.

The bill would reverse this by placing the burden of a nuisance caused by 
private acthity, though conducted under a governmental permit or license, on 
private property owners who neither caused nor benefited from the activity. 
Persons who suffered economic damage because of such activity, if rendered 
unactionable by the HB 282, may have not other recourse. The law of inverse 
condemnation is inapplicable, as it applies only where the government has taken 
some action, but not where the government’s involvement is only the issuance of 
a permit, and the action causing the economic damage is done by a private entity.

The only aspect of HB 282 that is supportable, is changing the definition of 
nuisance to "substantial and unreasonable" interference with property rights. This 
would raise the threshold of harm required to prevail in a nuisance action and 
discourage frivolous actions. I note, however, that there is no evidence that a 
nuisance cause of action has been abused to any great degree. But, the potential 
for such abuse exists and the new definition adequately addresses this potential 
problem.

I have taken this opportunity to provide you with a markup of HB 282 so 
that only the definition remains. I offer this for your consideration. The 
remainder of the bill is fatally flawed. It would deprive legitimate plaintiffs of an 
ancient, and perhaps their only, remedy for certain kinds of economic harm.

Thank you again for this opportunity of provide you with my views of HB 
282. If I can be of any other assistance on this matter, or if there are any 
questions, please feel free to contact me.

Enc.: Markup of HB 282



A l a s k a  E n v i r o n m e n t a l  L o b b y ,  I n c .
P.O. Box 22151 Juneau, Alaska 99802

Phone: 907-463-3366
Fax: 907-463-3312

SB 178/HB 282 CIVIL NUISANCE ACTIONS

SB 178/ HB 282 "An Act Relating to Civil Nuisance Actions" would protect any permitted . 
activity from legal liability for harm caused by unreasonable interference with a neighbor's 
property. An individual would not be allowed legal recourse if an activity, including noise, 
emission or discharge, is authorized by permit, license, statute, regulation, etc.

/
The Alaska Environmental Lobby opposes SB 178/H3 282.

* SB 178/HB 282 takes away an individual's fundamental right to protect his or her 
property.. It is not fair to prevent citizens of Alaska from having access to legal actions 
regarding permitted activities. Fishermen, native corporations, landowners and others 
would not be allowed to make civil nuisance actions against permitted activities if this 
legislation is enacted.

* A Private landowner could not file a civil nuisance action against a polluter of his or her 
property if the government has permitted the activity causing the pollution. Examples could 
include pollution from a sewer system or drilling mud pit, or noise from a zoned activity, 
such as an animal kennel.

* SB 178/ HB 282 would prevent a nuisance suit against a permitted activity even if the 
permit is being violated.

* State permits are often negotiated. Variances are often allowed when a business is not in 
compliance with its permit. According to a 1993 finding of the Citizens Oversight Council 
on oil and hazardous substances, the public is not sufficiently included in the permitting 
process and the permitting process often lacks integrity.

* This legislation appears aimed to prevent the one and only active private nuisance suit in 
Alaska. This suit complains about property damages from pollution of the Sitka pulp mill, 
which has operated under variances from its permit for many years. At least one attorney 
connected with the pulp mill is a prominent advocate of SB 178/ HB 282.

* SB 178/ HB 282 has statewide implications. Besides affecting citizens' fundamental 
property rights, the bill may limit, nullify or affect statutes regarding construction without 
approval, contaminated food, smoking, abandoned vehicles, obstructions to navigable 
water, public health nuisances, water, air and land nuisances and more (Legislative Legal 
Affairs, 4/3/93).

* The legislature has previously shown great reluctance to interfere with pending litigation.
SB 178/ HB 282 sets a precedent that may allow litigants to attack cases of their opponents 
in the legislature.

* SB 178/ HB 282 may be unconstitutional because it denies due process to property 
owners. It m y constitute a "taking" of private property rights by the state of Alaska, and 
therefore may make the state liable to private property owners for costs of injury to their 
property caused by a permitted activity.

* It appears that no other state in the U.S. has a similar limitation on civil nuisance actions.
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April 16, 1993 ^ ^

Representative Brian Porter 
State Capitol 
Juneau, AK

Dear Representative Porter,

Thank you for meeting with us today. You were the first legislator with whom we have 
met in regards to SB 178, the bill limiting nuisance suits. I appreciated your points and 
arguments. They have helped us rethink our own understanding of the bill.

In light of that rethinking, I would like to clarify some of my own points and respond to 
some that you raised.

I think that the fundamental, and ultimately constitutional, issue in question here is whether 
the state may, through a permit, enhance one person's property at the expense, or to the 
diminishment of another's. If the state permits a private (i.e. non-public) activity which 
causes an "unreasonable interference with die use or enjoyment of real property" owned by 
another, it would constitute a "taking" and would probably be unconstitutional. The state 
may take private property, if it compensates the property owner, when it decides diat if 
would be in the public's interest to do so. Condemning a property for the purposes o 
buildh.g a road would be such an example. I would be surprised if die state has the 
constitutional authority to take property, for private purposes, by simply issuing a permit.

A few comments on the permitting process:

1. The vast majority of permits are issued without any public process. For instance, if you 
want to bum leaves in your back yard, you go down to city hall and pick up the required 
peimit. There would be no public notice or public hearing, and if there were, it would be 
extremely unlikely and an unreasonable burden for any of your neighbors to appear.

2. The criteria by which an applicant is judged eligible to receive a permit rarely include the 
impacts on specific property holders. Usually peimit criteria consider more general issues 
such as, in the leaf burning example, fire safety and ambient air quality, i.e. it would not 
consider the quality of the air in your neighbor's yard, but just your impact on overall air 
quality.

3. A peimit authorizes an activity, it rarely dictates how that activity is to be executed or 
performed. For instance, you could bum leaves on a workday morning and not disturb 
anyone, or you could burn leaves on a Sunday afternoon and smoke out your neighbor’s 
barbecue. Though your leaf burning is permitted, it in no way confers on you the right to 
ruin your neighbor’s dinner.

If, as SB 178 suggests, your neighbor's only recourse were to sue the state for damages, 
then in compensating your neighbor, the state is subsidizing your leaf burning and 
absolving you of any responsibility of being a good neighbor.
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Legal Issues Pertaining to 
SB 178: An Act Relating to Civil Nuisance Actions

• I s  n o t  p r o h i b i t i n g  a  p r o p e r t y  o w n e r  f r o m  p r o t e c t i n g  h i s  o r  h e r  o w n  p r o p e r t y  a n  u n c o n s t i t u t i o n a l  " t a k i n g "  o f  t h a t  p r o p e r t y ?
• I s  t h e  r e t r o a c t i v e  c l a u s e  i n  t h e  b i l l  c o n s t i t u t i o n a l  u n d e r  t h e  d u e  p r o c e s s  p r o v i s i o n  o f  t h e  s t a t e  c o n s t i t u t i o n ?
• I f  p r o p e r t y  o w n e r s  a r e  p r o h i b i t e d  f r o m  f i l i n g  n u i s a n c e  s u i t s  t o  a b a t e  a  n u i s a n c e  o r  t o  r e c e i v e  c o m p e n s a t i o n  b e c a u s e  o f  a  n u i s a n c e ,  w h a t  i s  t h e  s t a t e ' s  l i a b i l i t y ?
• C a n  t h e  s t a t e  c o n s t i t u t i o n a l l y  c o m p e n s a t e  a  p r o p e r t y  o w n e r  f o r  d a m a g e  d o n e  b y  a n o t h e r  p r i v a t e  i n t e r e s t  e v e n  i f  t h a t  i n t e r e s t  h a s  b e e n  p e r m i t t e d  

b y  t h e  s t a t e ?
• I f  t h e  s t a t e  h a s  n o  l i a b i l i t y ,  t h e n  t h e  p r o p e r t y  o w n e r  h a s  n o  o t h e r  r e c o u r s e  b y  w h i c h  t o  g a i n  c o m p e n s a t i o n .  I s  t h i s  g o o d  p u b l i c  p o l i c y ?  I s  t h i s  n o t  a  v i o l a t i o n  o f  a  p r i n c i p l e  o f  p r i v a t e  p r o p e r t y  r i g h t s ,  i . e .  t h a t  o w n e r s  h a v e  t h e  r i g h t  t o  p r o t e c t  t h e i r  p r o p e r t y ,  w h i c h  h a s  e x i s t e d  i n  c o m m o n  l a w  f o r  s e v e r a l  c e n t u r i e s ?
• P r o p e r t y  o w n e r s  l i v i n g  i n  r e s i d e n t i a l l y  z o n e d  a r e a s  a r e  n o t  p r o h i b i t e d  f r o m  f i l i n g  s u i t s  t o  a b a t e  c e r t a i n  n u i s a n c e s .  I s  t h i s  n o t  u n c o n s t i t u t i o n a l l y  d i s c r i m i n a t o r y ?  D o  n o t  a l l  c o m m e r c i a l ,  i n d u s t r i a l ,  a g r i c u l t u r a l ,  a n d  

o t h e r  n o n - r e s i d e n t i a l  p r o p e r t y  o w n e r s  h a v e  t h e  s a m e  r i g h t  t o  d e f e n d  
t h e i r  p r o p e r t y ?

• I s  a  p u b l i c  h e a r i n g ,  u s e d  d u r i n g  t h e  p e r m i t t i n g  p r o c e s s ,  t h e  l e g i t i m a t e  o r  p r o p e r  f o r u m  f o r  t h e  s t a t e  t o  d e t e r m i n e  w h e n  a  p r i v a t e  l a n d o w n e r ' s  i n t e r e s t s  m a y  b e  h a r m e d ?
• S u p p o r t e r s  o f  t h i s  b i l l  a r g u e  t h a t  i t  i s  d e s i g n e d  t o  p r e v e n t  f r i v o l o u s  l a w s u i t s .  I s  t h e r e  a  d e m o n s t r a t e d  p r o b l e m  i n  t h e  s t a t e  o f  A l a s k a  w i t h  t h e  n u i s a n c e  s t a t u t e ?  H o w  m a n y  l a w s u i t s  h a v e  b e e n  f i l e d  u n d e r  A S0 9 . 4 5 . 2 3 0  w h i c h  t h e  c o u r t s  h a v e  d e t e r m i n e d  w e r e  f r i v o l o u s ,  i . e .  w e r e  

w i t h o u t  g r o u n d s ?
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SB 178 CIVIL NUISANCE ACTIONS

SB 178 "An Act Relating to Civil Nuisance Actions" would protect any permitted activity 
from legal liability for harm it causes to a neighbor's property. An individual would not be 
allowed legal redress if an activity, including air emission, water or solid waste discharge, 
is authorized by permit, license, statute or regulation.

The Alaska Environmental Lobby opposes SB 178.

* SB 178 restricts an individual’s fundamental right to protect his or her property. 
Fishermen, native corporations, private and commercial property owners and others would 
not be allowed to file civil actions to abate a nuisance if the activity causing the nuisance 
had been permitted under federal, state or local authority and if that activity were in 
compliance with permit stipulations.

* Even though an activity may be in compliance with permit stipulations, it could still cause 
a gross nuisance to neighboring property owners. The criteria by which a permit is issued 
do not usually consider the impacts on -pecific individuals or properties. Permitting criteria 
usually consider more general issues such as the degree to which an activity will degrade 
ambient air or water quality, or the amount of a specified pollutant the activity will 
discharge

* SB 178 may be unconstitutional because it denies due process to property owners. By 
the simple action of issuing a permit, the State of Alaska would be "taking" or diminishing 
a person’s or corporation's property. The State may therefore be liable for property 
damage caused by a permitted activity.

* To protect itself from liability, the state would be forced to write extremely restrictive 
peimits, slowing the permitting process as well as placing otherwise unnecessary 
conditions or restrictions on die peimitee.

* If permitting agencies were empowered to diminish neighboring property values, then 
adjoining property owners would be forced to defend their property rights during the 
permitting process. This would both lengthen the permitting process and burden under­
funded administrative agencies with issues best left to the courts.

2/7/94
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April 16, 1993

Representative Brian Porter 
State Capitol 
Juneau, AK

Deai- Representative Porter,

Thank you for meeting with us today. You were the first legislator with whom we have 
met in regards to SB 178, the bill limiting nuisance suits. I appreciated your points and 
arguments. They have helped us rethink our own understanding of the bill.

In light of that rethinking, I would like to clarify some of my own points and respond to 
some that you raised.

I think that the fundamental, and ultimately constitutional, issue in question here is whether 
the state may, through a permit, enhance one person's property at the expense, or to the 
diminishment of another's. If the state permits a private (i.e. non-public) activity which 
causes an "unreasonable interference with the use or enjoyment of real property" owned by 
another, it would constitute a "taking" and would probably be unconstitutional. The state 
may take private property, if it compensates the property owner, when it decides that it 
would be in the public's interest to do so. Condemning a property for the purposes of 
building a road would be such an example. I would be surprised if the state has the 
constitutional authority to take property, for private purposes, by simply issuing a permit.

A few comments on the permitting process:

1. The vast majority of permits are issued without any public process. For instance, if you 
want to bum leaves in your back yard, you go down to city hall and pick up the required 
permit. There would be no public notice or public hearing, and if there were, it would be 
extremely unlikely and an unreasonable burden for any of your neighbors to appear.

2. The criteria by which an applicant is judged eligible to receive a permit rarely include the 
impacts on specific property holders. Usually peimit criteria consider more general issues 
such as, in the leaf burning example, fire safety and ambient air quality, i.e. it would not 
consider the quality of the air in your neighbor's yard, but just your impact on overall air 
quality.

3. A permit authorizes an activity, it rarely dictates how that activity is to be executed or 
performed. For instance, you could bum leaves on a workday morning and not disturb 
anyone, or you could burn leaves on a Sunday afternoon and smoke out your neighbor's 
barbecue. Though your leaf burning is permitted, it in no way confers on you the right to 
ruin your neighbor's dinner.

If, as SB 178 suggests, your neighbor's only recourse were to sue the state for damages, 
then in compensating your neighbor, the state is subsidizing your leaf burning and 
absolving you of any responsibility of being a good neighbor.
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I have also talked to several lawyers who have told me that, as currently drafted, the bill 
would protect permittees' from nuisance suits even though they were violating the terms of 
their permits.

The practical implications to SB 178 are immense. The state issues thousands and 
thousands of permits each year. If it were the state and not the permittee, that were 
responsible for ensuring that the permitted activity were performed in such a way so as to 
not create ? nuisance, then:

• There would be no incentive for die permittee to avoid creating a nuisance.
® The state's potential liabilities would be enormous.
• The state would be forced to write such restrictive permits that any activity 

requiring a permit would become a bureaucratic and business nightmare.

Clearly this is a complicated issue. However, on reflection, it seems to me diat one, SB 
178 represents a substantial erosion of private property rights. Two, that it will cause a 
great increase in the state's intrusion into the private sector if it must now delineate how all 
permitted activities are to be performed. And diree, that it will relieve any peimit holder of a 
great deal of his or her civil responsibilities.

I appreciate yotn :onsideration in this matter and thanks again for meeting with us.

Russell Heath 
-Executive Director
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Legal Issues Pertaining to 
SB 178: An Act Relating to C ivil Nuisance Actions

• I s  n o t  p r o h i b i t i n g  a  p r o p e r t y  o w n e r  f r o m  p r o t e c t i n g  h i s  o r  h e r  o w n  p r o p e r t y  a n  u n c o n s t i t u t i o n a l  " t a k i n g "  o f  t h a t  p r o p e r t y ?
• I s  t h e  r e t r o a c t i v e  c l a u s e  i n  t h e  b i l l  c o n s t i t u t i o n a l  u n d e r  t h e  d u e  p r o c e s s  

p r o v i s i o n  o f  t h e  s t a t e  c o n s t i t u t i o n ?
• I f  p r o p e r t y  o w n e r s  a r e  p r o h i b i t e d  f r o m  f i l i n g  n u i s a n c e  s u i t s  t o  a b a t e  a  

n u i s a n c e  o r  t o  r e c e i v e  c o m p e n s a t i o n  b e c a u s e  o f  a  n u i s a n c e ,  w h a t  i s  t h e  s t a t e ' s  l i a b i l i t y ?
• C a n  t h e  s t a t e  c o n s t i t u t i o n a l l y  c o m p e n s a t e  a  p r o p e r t y  o w n e r  f o r  d a m a g e  d o n e  b y  a n o t h e r  p r i v a t e  i n t e r e s t  e v e n  i f  t h a t  i n t e r e s t  h a s  b e e n  p e r m i t t e d  

b y  t h e  s t a t e ?
• I f  t h e  s t a t e  h a s  n o  l i a b i l i t y ,  t h e n  t h e  p r o p e r t y  o w n e r  h a s  n o  o t h e r  r e c o u r s e  b y  w h i c h  t o  g a i n  c o m p e n s a t i o n .  I s  t h i s  g o o d  p u b l i c  p o l i c y ?  I s  t h i s  n o t  a  v i o l a t i o n  o f  a  p r i n c i p l e  o f  p r i v a t e  p r o p e r t y  r i g h t s ,  i . e .  t h a t  o w n e r s  h a v e  t h e  r i g h t  t o  p r o t e c t  t h e i r  p r o p e r t y ,  w h i c h  h a s  e x i s t e d  i n  c o m m o n  l a w  f o r  s e v e r a l  c e n t u r i e s ?
• P r o p e r t y  o w n e r s  l i v i n g  i n  r e s i d e n t i a l l y  z o n e d  a r e a s  a r e  n o t  p r o h i b i t e d  f r o m  f i l i n g  s u i t s  t o  a b a t e  c e r t a i n  n u i s a n c e s .  I s  t h i s  n o t  u n c o n s t i t u t i o n a l l y  d i s c r i m i n a t o r y ?  D o  n o t  a l l  c o m m e r c i a l ,  i n d u s t r i a l ,  a g r i c u l t u r a l ,  a n d  o t h e r  n o n - r e s i d e n t i a l  p r o p e r t y  o w n e r s  h a v e  t h e  s a m e  r i g h t  t o  d e f e n d  

t h e i r  p r o p e r t y ?
• I s  a  p u b l i c  h e a r i n g ,  u s e d  d u r i n g  t h e  p e r m i t t i n g  p r o c e s s ,  t h e  l e g i t i m a t e  o r  p r o p e r  f o r u m  f o r  t h e  s t a t e  t o  d e t e r m i n e  w h e n  a  p r i v a t e  l a n d o w n e r ' s  i n t e r e s t s  m a y  b e  h a r m e d ?
• S u p p o r t e r s  o f  t h i s  b i l l  a r g u e  t h a t  i t  i s  d e s i g n e d  t o  p r e v e n t  f r i v o l o u s  l a w s u i t s .  I s  t h e r e  a  d e m o n s t r a t e d  p r o b l e m  i n  t h e  s t a t e  o f  A l a s k a  w i t h  t h e  n u i s a n c e  s t a t u t e ?  H o w  m a n y  l a w s u i t s  h a v e  b e e n  f i l e d  u n d e r  A S0 9 . 4 5 . 2 3 0  w h i c h  t h e  c o u r t s  h a v e  d e t e r m i n e d  w e r e  f r i v o l o u s ,  i . e .  w e r e  w i t h o u t  g r o u n d s ?
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A l a s k a  E n v i r o n m e n t a l  L o b b y ,  I n c
P.O. Box 22151 Juneau, Alaska 99802

Phone: 907-463-3366

Fax: 907-463-3312

SB 178 CIVIL NUISANCE ACTIONS

SB 178 "An Act Relating to Civil Nuisance Actions" would protect any permitted activity 
from legal liability for harm it causes to a neighbor's property. An individual would not be 
allowed legal redress if an activity, including air emission, water or solid waste discharge, 
is authorized by permit, license, statute or regulation.

The Alaska Environmental Lobby opposes SB 178.

* SB 178 restricts an individual’s fundamental right to protect his or her property. 
Fishermen, native corporations, private and commercial property owners and others would 
not be allowed to file civil actions to abate a nuisance if the activity causing the nuisance 
had been permitted under federal, state or local authority and if that activity were in 
compliance with permit stipulations.

* Even though an activity may be in compliance with peimit stipulations, it could still cause 
a gross nuisance to neighboring property owners. The criteria by which a permit is issued 
do not usually consider the impacts on specific individuals or properties. Permitting criteria 
usually consider more general issues such as the degree to which an activity will degrade 
ambient air or water quality, or the amount of a specified pollutant the activity will 
discharge

* SB 178 may be unconstitutional because it denies due process to property owners. By 
the simple action of issuing a permit, the State of Alaska would be "taking" or diminishing 
a person's or corporation's property. The State may therefore be liable for property 
damage caused by a permitted activity.

* To protect itself from liability, the state would be forced to write extremely resnictive 
peimits, slowing the permitting process as well as placing otherwise unnecessary 
conditions or resoictions on die peimitee.

* If permitting agencies were empowered to diminish neighboring property values, then 
adjoining property owners would be forced to defend their property rights during the 
permitting process. This would both lengthen the permitting process and burden under­
funded administrative agencies with issues best left to the courts.
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OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN
TO: HCS CSSB 45(JUD)

Page 1, line 12:
Delete "and 16"
Insen "and 17"

A M E N D M E N T

Page 8 , after line 8 :
Insen a new bill section to read:

"* Sec. 16. AS 47.10 is amended by adding a new section to article 1  to read:
Sec. 47.10.145. SERVICES TO EMANCIPATED MINORS. Upon request 

of a minor whose disabilities of minority have been removed for general purposes 
under AS 09.55.590, the department shall offer available counseling services, 
emergency shelter care, medical care, and other services determined appropriate by 
the department considering the minor’s circumstances."

Renumber the following bill sections accordingly.



-  -  m  i i o j u r  C.QC.
P.2

R o b in s o n ,  B e i s w t n g e r  &  E h r h a r d t
L a w y e rs  

3 5 4 0 1  K e n a i S p u r H ig h w a y  
S o ld o tn a , A la s k a  9 9 6 6 9

G o rd o n  G . G oodm an • A s s o c ia te T e leph one : (9 0 7 ) 262-9164 

T e le co p ie r: (9 0 7 ) 262-7034 

T o ll F re e : 1 (8 0 0 )770-9164

A p r il 5 , 1 9 9 3  

Sent vie V A X

S e n a te  J u d ic ia ry  C o m m itte e
S ta te  C a p ito l
J u n e a u , A K  99801-1182

R e: S enate B ill 178

T o  W hom  I t  M a y  C o n ce rn :

A tta c h e d  to  th is  le tte r  y o u  w ill fin d  a  p o s itio n  p a p e r s e ttin g  fo r th  th e  
c r it ic a l reason s w h v  A la s k a  p ro p e rty  ow ners s h o u ld  n o t h a v e  th e ir  p ro p e rty  
r ig h ts  e x tin g u is h e d  b y  passage  o f S ena te  B ill 1 7 8 . S e n a te  B ill 1 7 8  is  a  b ill 
in te n d e d  to  p ro te c t p o llu te rs , in c lu d in g  th e  A la s k a  P u lp  C o rp o ra tio n , fro m  
le g a l lia b ility  fo r  h a rm  cause d  b y  p o llu tio n  o f th e ir  n e ig h b o r's  p r op e rty .

T h a n k  y o u  fo r  y o u r a tte n tio n  to  th is  m a tte r.

S in c e re ly , -

P E /rm
E n c lo s u re

P E T E  E H R H A R D T  
A tto rn e y  a t L a w
(C o u n se l Jn a  n u is a n c e  s u it a g a in s t 
A la s k a  P u lp  C o rp o ra tio n ).

A r th u r  S . R o b in so n  •  A lla n  B e isw e n g e r •  P e te r E h rh a rd t



w  ^c.-corn R B & E Al TY'S 907 262 7034
P. 3

P O S IT IO N  P A P E R  O N  3 3 . 1 7 8

"A n  A c t R e la tin g  to  C iv il N u is a n c e  A c tio n s "

A p r il 2 , 1 9 9 3

1 . S e n a te  B ill 178  s h o u ld  n o t pass. I t  has been in tro d u c e d  a t th e  

e le v e n th  h o u r in  a n  a tte m p t to  p ro te c t th e  S itk a  p u lp  w rfii a g a in s t p r iv a te  

n u is a n c e  s u its  b y  la n d o w n e rs . T h e  b ill w o u ld  a llo w  th is  m ill to  go o n  

p o llu tin g  a n d  p re v e n t v ic tim s  o f th is  p o llu tio n  fro m  d o in g  a n y th in g  a b o u t it .

2 . T h e  r ig h t o f a n  A la s k a n  to  m a in ta in  a  p riv a te  n u is a n c e  a c tio n  

to  p ro te c t h is  p ro p e rty  is  fu n d a m e n ta l. I f  th is  a c t goes fo rw a rd  co m p a n ie s  

w h o  eng age  in  p e rm itte d  a c tiv ity  a p p ro ve d  b y  th e  s ta te  w ill c la im  th a t 

p r iv a te  a c tio n s  b y  fis h e rm e n , n a tiv e  c o rp o ra tio n s , la n d o w n e rs , a n d  o th e r 

p e rs o n s  c a n n o t be m a in ta in e d  because  th e  a c tiv ity  w as p e rm itte d  b y  th e  

s ta te . F u rth e rm o re , as w r itte n , th e  b ill w o u ld  p re v e n t a  s u it fo r  n u is a n c e  

a g a in s t a  p e rm itte d  p o llu te r even  i f  th e  p e rm it w as v io la te d .

3 . A  p r iv a te  la n d o w n e r c o u ld  n o t m a in ta in  a n  a c tio n  a g a in s t a  

p o llu te r  o f h is  p ro p e rty  i f  th e  g o v e rn m e n t, fa r  exam p le  th e  D e p a rtm e n t o f 

E n v iro n m e n ta l C o n s e rv a tio n , h a d  p e rm itte d  th e  a c tiv ity  su c h  as a  se w e r 

s y s te m  o r d r illin g  m ud  re s e rv e  p it.

4 . S o fa r  as is  k n o w n , no  o th e r s ta te  has a  s im ila r  lim ita tio n  o n  

n u is a n c e  a c tio n s .

5 . T h e  b ill is  p ro b a b ly  u n c o n s titu tio n a l because o f tw o  p ro b le m s .

a . I t  d e n ie s  d u e  p rocess to  p ro p e rty  o w ne rs.

b . I t  c o n s titu te s  a  " ta k in g " o f p riv a te  p roper ty  r ig h ts  b y  th e  

S ta te  o f A la s k a  a n d  m a y m a ke  th e  S ta te  o f A la s k a  lia b le  to  p r iv a te  p ro p e rty  

o w n e rs  fo r  th e  c o s t o f a n  in ju r y  to  th e ir  p ro p e rty  caused  b y  a  p e rm itte d  

a c tiv ity .

8 . S .B . 1 7 8  ig n o re s  th e  fin d in g s  m ade b y  th e  C itiz e n s  O v e rs ig h t 

C o u n c il o n  o il a n d  o th e r h a z a rd o u s  su b s ta n ce s . In  F e b ru a ry  1 9 9 8 , th e  

c o u n c il fo u n d  th a t th e  p u b lic  is  n o t s u ffic ie n tly  in c lu d e d  in  th e  p e rm ittin g  

p ro ce ss  a n d  th a t th e  p e rm ittin g  p ro ce ss its e lf  o fte n  la c k e d  in te g r ity . S .B . 

1 7 8  u se s  p e rm its  to  im m u n iz e  p o llu te rs  fro m  lia b ility .  T h is  s h o u ld  n o t be 

a llo w e d  in  lig h t  o f th e  fin d in g s  o f th e  O v e rs ig h t C o m m itte e .
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SEALASKA CORPORATION

COMMENTS ON SENA TE BILL 178 
An Act Relating to Civil Nuisance Actions

This proposed legisla ion seeks to limit both public and private rights o f action 
against activities that are conducted *.irsuant to various state or federal statutes, 
regulations, licenses, permits, or other documents, or by court order.

SB 178 would narrow the definition o f "nuisance" to mean "a substantial and 
unreasonable interference with the use and enjoyment o f real property, including water." 
The definition in current State law (A.S. 09.45.230) is that an action may be brought by a 
person whose property is "injurio dy affected or whose personal enjoyment is lessened."

As the largest owner of private lands in Southeast Alaska, Sealaska agrees 
that the existing definition is too broad and might encourage frivolous claims based on a 
person’s subjective perception that his or her "enjoyment" of a pro*, ^rty interest has been  
'lessened." The proposed language would add the requirements that the interference be 
both substantial and unreasonable. As a matter o f policy, Seaiask? believes that lawsuits 
should not be brought unless the problem is substantial, and the interference is 
unreasonable. This narrower definition should go a long way towards reducing frivolous 
lawsuits. It strikes a good balance between the right to use one’s property as one sees fit, 
and the right to peaceably enjoy on e’s property without undue interference from others.

However, the right to use o n e’s property as one sees fit is not absolute. When 
one person’s use o f property substantially reduces the value of another’s property, it is 
appropriate that the person who causes the harm should be liable to the other property 
owner.

Lawsuits based upon nuisance have been recognized in our legal system for 
hundreds o f years where one person’s activity diminishes the use and enjoyment o f  another’s 
property. The purpose o f lawsuits based upon nuisance is to protect people from  
diminished econom ic value, and loss o f quality o f life that results from that use.

When brought for legitimate reasons, lawsuits based on nuisance encourage 
the economically efficient use o f property by forcing a person to consider the impact o f his 
actions on others. For this reason, the balance o f SB 1 /8  may be overbroad in its efforts to 
limit such litigation. If a nuisance is defined as a substantial and unreasonable interference, 
then Sealaska believes that a private party should have recourse to the courts to abate it. 
The current common law principle is based on the simple notion o f fairness -  that a  person 
who benefits from the use of property should be required to pay for any substantial harm 
that use causes to others.



Just because the government agency, individual, or company creating the 
nuisance does so under some type of government permit does not assure that individual 
property interests will be protected. This Bill does not say that the creator of the nuisance 
must be in com pliance with the permit or even that there is a net econom ic benefit to  the 
activity. Far more importantly, government permit decisions do not purport to settle other 
people’s rights. It may well be that a person whose property is "substantially and 
unreasonably" interfered with would not have even participated in the agency permit 
proceeding, and even if he did participate, he would not have received the formal rights thpt 
are necessary before an individual’s property • ights can be impaired. The effect would be to 
force one group o f property owners to subsidize anotner for what should be borne as a cost 
of doing business.

Sealaska endorses the concept o f eliminating frivolous and unnecessary 
litigation as impediments to legitimate activities. Changing the definition as suggested in SB 
178 will accomplish that goal in most cases. It is overkill to go beyond th_t by eliminating 
the centuries-old private property interest o f abatement o f  nuisances through the courts. It 
sacrifices one important individual property right in order to promote another.

Accordingly, Sealaska Corporation supports Sec. 2 o f SB 178 the extent 
that it would clarify the definition of "nuisance" in A.S. 09.45.255. Sealaska opposes the 
balance of the Bill that would unduly restrict private property owners from access to the 
courts to protect their interests.

P a g e  2  • C o m m e n t s  o n  S B  1 7 8
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FURTHER REFERRALS:Date Referred: April 20, 1993 
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The JUDICIARY Committee considered:

CS FOR SENATE BILL NO. 178(JUD) am(efd fid)

"An Act relating to civil nuisance actions."

RECOMMENDATIONS: N
be replaced w ith________ WC.S

CSSB 1781JUD) am(efd fldl 

CIVIL NUISANCE ACTIONS

the same title 
.[ ] a new title

[ ] save attached amendments(s)
[ ] do pass 
[ ] do not pass

no recommendations 
[ ] individual recommendations 
[ ] additional referral to the _J__ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal im pact___________________

(Depi) APPROVES PREVIOUS: 

[ ] fiscal note(s)______

(Depl/Daie)

[ ] zero fiscal note zero fiscal note(s)
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R e p r e s e n t a t i v e  H a n l e y  MOVED t o  A D O P T  AM EN DM EN T j. . 

R e p r e s e n t a t i v e  B r o w n  O B J E C T E D .

I n  r e s p o n s e  t o  a q u e s t i o n  b y  R e p r e s e n t a t i v e  G r u s s e n d o r f ,  M s.  
K n u t h  o b s e r v e d  t h a t  j u v e n i l e s  a w a i t i n g  p l a c e m e n t  i n  t h e  
M a c L a u g h l i n  c o r r e c t i o n a l  f a c i l i t y  a r e  h e l d  a c  t h e  J o h n s o n  
d e t e n t i o n  f a c i l i t y .  M s.  K n u t h  w a s  n o t  a w a r e  o f  a n y  l i t i g a t i o n  
i n i t i a t e d  b y  a  j u v e n i l e  a w a i t i n g  p l a c e m e n t  i n  a  j u v e n i l e  
t r e a t m e n t  f a c i l i t y .

A  r o l l  c a l j .  v o t e  w a s  t a k e n  o n  t h e  m o t i o n  t o  a d o p t  AM ENDM ENT 
1 .

IN  F A V O R :  P a r n e l l ,  H a n l e y ,  M a r t i n ,  L a r s o n
O P P O S E D :  B r o w n ,  F o s t e r ,  G r u s s e n d o r f ,  H o f f m a n ,  N a v a r r e ,

M a c L e a n

R e p r e s e n t a t i v e s  T h e r r i a u l t  w a s  n o t  p r e s e n t  f o r  t h e  v o t e .

T h e  M O T IO N  F A I L E D  ( 4 - 6 ) .

R e p r e s e n t a t i v e  B r o w n  n o t e d  t h a t  t h e  c o n t e n t  o f  t h e  l e g i s l a t i o n  
h a s  c h a n g e d .  S h e  q u e s t i o n e d  t h e  a p p l i c a b i l i t y  o f  t h e  l e t t e r  
o f  i n t e n t s . M e m b e r s  d e c i d e d  t o  a d d r e s s  t h e  l e t t e r  o f  i n t e n t s  
w h e n  t h e  l e g i s l a t i o n  i s  b e f o r e  t h e  H o u s e .

( T a p e  C h a n g e ,  H F C  9 4 - 3 8 ,  S i d e  1 )

R e p r e s e n t a t i v e  F o s t e r  MOVED t o  r e p o r t  H C S  C S S B  54 ( F I N )  o u t  
o f  C o m m i t t e e  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s  a n d  w i t h  t h e  
a c c o m p a n y i n g  f i s c a l  n o t e s .  T h e r e  b e i n g  NO O B J E C T I O N ,  i t  Wc.s 
s o  o r d e r e d .

S E N A T E  B I L L  NO . 178

"A n  A c t  r e l a t i n g  t o  c i v i l  n u i s a n c e  a c t i o n s ;  a n d  p r o v i d i n g  
f o r  a n  e f f e c t i v e  d a t e . "

R e p r e s e n t a t i v e  T h e r r i a u l t  p r o v i d e d  m e m b e r s  w i t h  W o r k  D r a f t  
# 8 - L S Q 9 0 3 \ D  d a t e d  2 \ 2 2 \ 9 4  ( c o p y  o n  f i l e ) . H e  e x p l a i n e d  t h a t  
t h e  w o r k  d r a f t  s u b s t a n t i a l l y  n a r r o w s  t h e  s c o p e  o f  t h e  b i l l ,  
i n  o r d e r  t o  a d d r e s s  c o n c e r n s  e x p r e s s e d  i n  p r e v i o u s  h e a r i n g s .  
H e  s u m m a r i z e d  c h a n g e s  m ade  b y  t h e  w o r k  d r a f t .  H e  n o t e d  t h a t  
t h e  l e g i s l a t i o n  w o u l d  b e  l i m i t e d  i n  e f f e c t  t o  t h o s e  u n d e r  a i r ,  
w a t e r  o r  s o l i d  w a s t e  d i s c h a r g e  p e r m i t s .  I f  a f a c i l i t y  h a s  
a c q u i r e d  a p e r m i t  s u b j e c t  t o  c o n t i n u i n g  c o m p l i a n c e  m o n i t o r i n g ,  
p e r i o d i c  r e v i e w  b y  t h e  i s s u i n g  a g e n c y  a n d  r e n e w a l  o n  a 
p e r i o d i c  b a s i s  t h a n  a n u i s a n c e  l a w s u i t  w o u l d  n o t  b e  a l l o w e d .  
T h e  l e g i s l a t i o n  c o n t a i n s  a n  i m m e d i a t e  e f f e c t i v e  d a t e .  S e c t i o n  
3 w o u l d  m a k e  t h e  l e g i s l a t i o n  r e t r o a c t i v e  t o  a n y  a c t i o n  
c u r r e n t l y  u n d e r  l i t i g a t i o n  t h a t  h a s  n o t  c o m e  t o  a  f i n a l

5 2 / 2 2 / 9 4



j u d g e m e n t .

F L O R I A N  S E V E R ,  S I T K A  t e s t i f i e d  a g a i n s t  C S S B  178 ( J U D )  a m ( e f d  
f i d ) ,  v i a  t h e  t e l e c o n f e r e n c e  n e t w o r k  f r o m  S i t k a .  H e  a s s e r t e d  
t h a t  t h e  l e g i s l a t i o n  w o r k s  a g a i n s t  t h e  p u b l i c ' s  i n t e r e s t .  H e  
m a i n t a i n e d  t h a t  t h e  l e g i s l a t i o n  i n f r i n g e s  o n  t h e  p u b l i c ' s  
r i g h t  t o  d u e  p r o c e s s  a n d  s e l f  p r o t e c t i o n .  H e  f e l t  t h a t  t h e  
l e g i s l a t i o n  w o u l d  e n c o u r a g e  p o l l u t i o n .

S T E V E  B O R R E L L ,  E X E C U T I V E  D I R E C T O R ,  A L A S K A  M I N E R ' S  A S S O C I A T I O N  
t e s t i f i e d  i n  s u p p o r t  o f  C S S B  178 ( J U D )  a m ( e f d  f i d ) ,  v i a  t h e  
t e l e c o n f e r e n c e  n e t w o r k  f r o m  A n c h o r a g e .  H e  e m p h a s i z e d  t h a t  
i n d i v i d u a l s  o r  c o m p a n i e s  c o n d u c t i n g  b u s i n e s s  w i t h i n  t h e  l a w  
s h o u l d  n o t  b e  s u b j e c t  t o  n u i s a n c e  l a w s u i t s .  H e  s t r e s s e d  t h a t  
A l a s k a  m i n i n g  a c t i v i t i e s  a r e  i n  c o m p e t i t i o n  f o r  i n v e s t m e n t  
d o l l a r s  f r o m  c o u n t r i e s  a r o u n d  t h e  w o r l d .

DON M U L L E R ,  S I T K A  t e s t i f i e d  a g a i n s t  C S S B  178 ( J U D )  a m ( e f d  
f i d ) ,  v i a  t h e  t e l e c o n f e r e n c e  n e t w o r k  f r o m  S i t k a .  H e  a s s e r t e d  
t h a t  t h e  A l a s k a  P u l p  C o m p a n y  d o e s  n o t  r e s p e c t  t h e  r i g h t s  o f  
t h e  c o m m u n i t y  i n  w h i c h  i t  h a s  o p e r a t e d .

J O E L  KAW AHARA, S I T K A  t e s t i f i e d  a g a i n s t  C S S B  178 ( J U D )  a m ( e f d  
f i d ) ,  v i a  t e l e c o n f e r e n c e  n e t w o r k  f r o m  S i t k a .  H e  r e f e r r e d  t o  
t h e  d e f i n i t i o n  o f  " n u i s a n c e " .

RON D I C K ,  A S S O C I A T E  P R O F E S S O R ,  S H E LD O N  J A C K S O N  C O L L E G E  
t e s t i f i e d  i n  o p p o s i t i o n  t o  C S S B  178 ( J U D )  a m ( e f d  f i d ) ,  v i a  t h e  
t e l e c o n f e r e n c e  n e t w o r k  f r o m  S i t k a .  H e  a s s e r t e d  t h a t  t h e  
l e g i s l a t i o n  i s  a  d i r e c t  r e s p o n s e  t o  a l a w s u i t  a g a i n s t  t h e  
A l a s k a  P u l p  C o r p o r a t i o n  ( A P C ) . H e  m a i n t a i n e d  t h a t  t h e  
l e g i s l a t i o n  e x e m p t s  a n y  p o l l u t e r  f r o m  l i a b i l i t y  i f  t h e y  h a v e  
t h e  p e r m i s s i o n  o f  t h e  g o v e r n m e n t  t o  p o l l u t e  b y  v i r t u e  o f  
s t a t u t e ,  r e g u l a t i o n ,  l i c e n s e ,  o r  p e r m i t .

M r .  D i c k  o b s e r v e d  t h a t  t h e  A P C  h a d  n u m e r o u s  p r i v a t e  m e e t i n g s  
w i t h  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  t o  a g r e e  
u p o n  a c c e p t a b l e  p o l l u t i o n  s t a n d a r d s .  H e  m a i n t a i n e d  t h a t  t h e  
E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  i s  c o n t e m p l a t i n g  a  l a w s u i t  
a g a i n s t  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  ( E P A )  f o r  
t h e i r  f a i l u r e  t o  e n f o r c e  a i r  q u a l i t y  r e g u l a t i o n s .  H e  a s s e r t e d  
t h a t  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  h a s  b e e n  t o o  
l e n i e n t  w i t h  A P C .

M r .  D i c k  a l l e g e d  t h a t  C S S B  178 ( J U D )  a m ( e f d  f i d )  w o u l d  
d i s e n f r a n c h i s e  t h e  p u b l i c  " f r o m  s e e k i n g  l e g a l  r e d r e s s  w h e n  t h e  
s t a t e  g o v e r n m e n t  a n d  i n d u s t r y  c o l l u d e  t o  c i r c u m v e n t  t h e  l a w s  
a n d  r e g u l a t i o n s  o f  t h e  s t a t e . "

R A Y  J E N N I N G S ,  S I T K A  t e s t i f i e d  a g a i n s t  C S S B  178 ( J U D )  a m ( e f d  
f i d ) ,  v i a  t h e  t e l e c o n f e r e n c e  n e t w o r k  f r o m  S i t k a .  H e  a s s e r t e d  
t h a t  t h e  r i g h t  o f  a n  A l a s k a n  t o  m a i n t a i n  a p r i v a t e  n u i s a n c e
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NANCY L E T T I C O E ,  P R E S I D E N T ,  A L A S K A  W I L D E R N E S S ,  R E C R E A T I O N  AND 
T O U R IS M  A S S O C I A T I O N  t e s t i f i e d  i n  o p p o s i t i o n  t o  C S S B  178  ( J U D )  
a m ( e f d  f i d ) ,  v i a  t h e  t e l e c o n f e r e n c e  n e t w o r k  f r o m  V a l d e z .  S h e  
a s s e r t e d  t h a t  t h e  i m p a c t  o n  t h e  t o u r i s m  i n d u s t r y  c o u l d  b e  
c o n s i d e r a b l e .  S h e  g a v e  e x a m p l e s  o f  i n s t a n c e s  o f  p o l l u t i o n  b y  
i n d u s t r y  t h a t  c o u l d  e f f e c t  t o u r i s m .  S h e  a l l e g e d  t h a t  t h e  
l e g i s l a t i o n  w a s  i n t r o d u c e d  t o  h e l p  A P C  f i g h t  s p e c i f i c  c o u r t  
a c t i o n .  S h e  s t r e s s e d ,  t h a t  i f  t h e  r i g h t  o f  b u s i n e s s  t o  b r i n g  
c i v i l  a c t i o n  f o r  d a m a g e s  r e s u l t i n g  f r o m  c i v i l  n u i s a n c e  i s  
w i t h d r a w n ,  t h e  o n l y  r e c o u r s e  w i l l  b e  t o  s u e  t h e  S t a t e  o f  
A l a s k a .

M r .  S e v e r  p r o v i d e d  t h e  C o m m i t t e e  w i t h  a n  o v e r v i e w  o f  t h e  
l i t i g a t i o n  a g a i n s t  t h e  A P C .  H e  s t a t e d  t h a t  d i s c h a r g e  
m o n i t o r i n g  r e p o r t s  b y  A P C  t o  E P A  s h o w e d  t h a t  l e v e l s  o f  s o l i d s  
b e i n g  d i s c h a r g e d  i n  t h e i r  w a s t e  s t r e a m  w e r e  o v e r  t h e  a m o u n t  
a l l o t t e d  b y  t h e i r  p e r m i t .  H e  a s s e r t e d  t h a t  d i s c o l o r a t i o n  a n d  
d a m a g e  t o  t h e  w a t e r  a n d  e c o s y s t e m  o f  S i l v e r  B a y  r e s u l t e d .  H e  
a d d e d  t h a t  i n  199 1  a n d  199 2  p o l l u t i n g  s l u d g e  f r o m  A P C ' s  w a s t e  
w a t e r  t r e a t m e n t  f a c i l i t y  w a s  s h o w i n g  u p  i n  S i l v e r  B a y .  T h e  
s l u d g e  w a s  f o u n d  t o  c o n t a i n  s i g n i f i c a n t  a m o u n t s  o f  t o x i n s  w h e n  
t e s t e d  b y  E P A .  I n  1 9 9 1 ,  E P A  f o u n d  t h a t  A P C  h a d  i n t e n t i o n a l l y  
v i o l a t e d  t h e  C l e a n  W a t e r  A c t .  A  f i s h  a d v i s o r y  w a s  i s s u e d  b y  
t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  a d v i s i n g  l o c a l  
p r o c e s s o r s  n o t  t o  w a s h  f i s h  c a u g h t  i n  t h e  w a t e r s  o f  S i l v e r  B a y  
d u e  t o  t h e  c o n t a m i n a t i o n  o f  t h e  w a t e r .  H e  m a i n t a i n e d  t h a t  
b e a c h  f r o n t  p r o p e r t y  v a l u e s  w e r e  e f f e c t e d  b y  t h e  a c t i v i t i e s  
o f  A P C .

M r .  S e v e r  u n d e r s t o o d  t h a t  t h e  l e g i s l a t i o n  w o u l d  p r o v i d e  t h a t  
a s  l o n g  a s  a  b u s i n e s s  i s  o p e r a t i n g  u n d e r  a  p e r m i t  a n d  i s  
c o v e r e d  b y  t h e  t e r m s  o f  t h e  p e r m i t  t h e y  c a n n o t  b e  s u e d  i n  
s t a t e  c o u r t  f o r  a n y  d a m a g e  d o n e  f r o m  d i s c h a r g e s  c o v e r e d  b y  t h e  
p e r m i t .

R U S S E L L  H E A T H ,  D I R E C T O R ,  A L A S K A  E N V IR O N M E N T A L  L O B B Y  t e s t i f i e d  
i n  o p p o s i t i o n  t o  C S S B  178 ( J U D )  a m ( e f d  f i d ) .  H e  s t r e s s e d  t h a t  
A l a s k a  d o e s  n o t  h a v e  a p r o b l e m  w i t h  a n  u n a c c e p t a b l y  l a r g e  
n u m b e r  o f  s u i t s  t o  a b a t e  n u i s a n c e s . H e  a s s e r t e d  t h a t  t h e  
l e g i s l a t i o n  w a s  i n t r o d u c e d  t o  k i l l  a  s p e c i f i c  n u i s a n c e  s u i t  
a g a i n s t  A P C .  H e  n o t e d  t h a t  C S S B  178 ( J U D )  a m ( e f d  f i d )  w a r  
i n t r o d u c e d  o n l y  d a y s  a f t e r  t h e  c o u r t  o r d e r e d  A P C ' s  J a p a n e s e  
p a r e n t  c o r p o r a t i o n  t o  d i s c l o s e  i t s  f i n a n c i a l  r e c o r d s .  H e  
m a i n t a i n e d  t h a t  A P C  h a s  e v a d e d  c o m p l y i n g  w i t h  a i r  a n d  w a t e r  
q u a l i t y  s t a n d a r d s  f o r  y e a r s  b y  c l a i m i n g  t h a t :  i t  w a s
f i n a n c i a l l y  u n a b l e  t o  d o  s o .  H e  c o n c l u d e d  t h a t  t h e  r e c o r d  
d i s c l o s u r e  c o u l d  d e s t r o y  A P C ' s  l a s t  d e f e n s e  t o  a v o i d  
c o m p l i a n c e .

M r .  H e a t h  o b s e r v e d  t h a t  A P C ' s  a i r  e m i s s i o n s  c o n t a i n  s u l f u r

action to protect his property is fundamental.
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d i o x i d e .  H e  n o t e d  t h a t  s u l f u r  d i o x i d e  t u r n s  i n t o  s u l f u r i c  
a c i d  a n d  c a n  b u r n  e y e s  a n d  t h r o a t s .  H e  e m p h a s i z e d  t h a t  t h e r e  
w e r e  v o c i f e r o u s  c o m p l a i n t s  a g a i n s t  A P C  a t  p u b l i c  h e a r i n g s  
r e g a r d i n g  t h e i r  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  a i r  
q u a l i t y  p e r m i t .  H e  a d d e d  t h a t  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n  h a s  a l s o  r e c e i v e d  h u n d r e d s  o f  w r i t t e n  c o m p l a i n t s .  
H e  a s s e r t e d  t h a t  p u b l i c  c o n c e r n s  h a v e  b e e n  i g n o r e d .  H e  
a l l e g e d  t h a t  p e r m i t s  a r e  n e g o t i a t e d  b e h i n d  c l o s e d  d o o r s .  H e  
n o t e d  t h a t  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ' s  
a d m i n i s t r a t i v e  a p p e a l  h e a r i n g  o f f i c e r  d i r e c t e d  t h e  D e p a r t m e n t  
t o  w o r k  m o r e  c l o s e l y  w i t h  t h e  p u b l i c .

M r .  H e a t h  e m p h a s i z e d  t h a t  t h e  p e r m i t t i n g  p r o c e s s  d o e s  n o t  
g u a r a n t e e  t h a t  p r i v a t e  p r o p e r t y  r i g h t s  w i l l  b e  p r o t e c t e d .  H e  
a s s e r t e d  t h a t  t h e  S t a t e  o f  A l a s k a  h a s  f a i l e d  i n  i t s  
a d m i n i s t r a t i o n  o f  t h e  p e r m i t t i n g  p r o c e s s .  H e  a l l e g e d  t h a t  
C S S B  178  ( J U D )  a m ( e f d  f i d )  " r e s t r i c t s  t h e  p r o p e r t y  r i g h t s  o f  
6 0 0 , 0 0 0  A l a s k a n s  i n  o r d e r  t o  s h i e l d  a J a p a n e s e  c o r p o r a t i o n  
f o r m  a n  A m e i  . c a n  C o u r t . "

I n  r e s p o n s e  t o  a q u e s t i o n  b y  R e p r e s e n t a t i v e  B r o w n ,  M r .  H e a t h  
n o t e d  t h a t  A P C  h a s  r e c e i v e d  v a r i a n c e s  o n  i t s  p e r m i t  
s t i p u l a t i o n s .  H e  w a s  u n c e r t a i n  h ow  t h e  p r o p o s e d  c o m m i t t e e  
s u b s t i t u t e  w o u l d  e f f e c t  t h e  l i t i g a t i o n  a g a i n s t  A P C .

J I M  C L A R K ,  G E N E R A L  C O U N S E L ,  A L A S K A  F O R E S T  A S S O C I A T I O N  
t e s t i f i e d  i n  f a v o r  o f  C S S B  178 ( J U D )  a m ( e f d  f i d ) .  H e  s t r e s s e d  
t h a t  n u i s a n c e  l a w s  w e r e  c r a f t e d  t o  p r o t e c t  p r o p e r t y  n o t  
o t h e r w i s e  r e g u l a t e d .  H e  e m p h a s i z e d  t h a t  p e r m i t s  t a k e  s e v e r a l  
y e a r s  t o  o b t a i n .  H e  m a i n t a i n e d  t h a t  r e g u l a t i o n s  i n t e r s e c t  i n  
t e r m s  o f  o b t a i n i n g  p e r m i t s . H e  o b s e r v e d  t h a t  w a t e r  p e r m i t s  
a r e  o b t a i n e d  f r o m  E P A .  A i r  p e r m i t s  a r e  i s s u e d  b y  t h e  S t a t e  
o f  A l a s k a  a n d  o v e r s e e n  b y  E P A .  S o l i d  w a s t e  p e r m i t s  a r e  i s s u e d  
b y  t h e  S t a t e  o f  A l a s k a .  H e  d i s c u s s e d  t h e  p e r m i t t i n g  p r o c e s s .  
H e  a d d e d  t h a t  p e r m i t s  a r e  r e n e w e d  e v e r y  f i v e  y e a r s .  H e  
e m p h a s i z e d  t h a t  t h e  p u b l i c  h a s  t h e  o p p o r t u n i t y  t o  o b j e c t  
d u r i n g  t h e  p e r m i t t i n g  p r o c e s s  a n d  p e r m i t  r e n e w a l . H e  n o t e d  
t h a t  p e r m i t s  a r e  s u b j e c t  t o  a d j u d i c a t o r y  h e a r i n g s  b y  a n y  
a g g r i e v e d  p a r t y .  T h o s e  n o t  s a t i s f i e d  b y  t h e  a d j u d i c a t o r y  
h e a r i n g  c a n  a p p e a l  t o  t h e  n i n t h  c i r c u i t  c o u r t  o f  a p p e a l s .

M r .  C l a r k  d i s c u s s e d  t h e  E P A  w a t e r  p e r m i t  p r o c e s s .  H e  n o t e d  
t h a t  t h e  p e r m i t  p r o c e s s  w a s  d e v e l o p e d  o v e r  a n u m b e r  o f  y e a r s  
w i t h  i n p u t  f r o m  t h e  p u b l i c .  H e  a s s e r t e d  t h a t  h u m a n  h e a l t h  
r i s k  f a c t o r s ,  p r o t e c t i o n  o f  p r i v a t e  p r o p e r t y ,  a n d  t h e  e f f e c t  
o n  a n i m a l  l i f e  a n d  v e g e t a t i o n  a r e  t a k e n  i n t o  a c c o u n t .  H e  
m a i n t a i n e d  t h a t  t h e  p e r m i t  p r o c e s s  p r o v i d e s  s a f e t y .

M r .  C l a r k  s t r e s s e d  t h a t  p e r m i  c o n d i t i o n s  m u s t  b e  m e t  a t  t h e  
p r o p e r t y  l i n e .  W a t e r  r e q u i r e m e n t s  m u s t  b e  m e t  a t  t h e  e d g e  o f  
t h e  m i x i n g  z o n ; .  A i r  p e r m i t  r e q u i r e m e n t s  m u s t  b e  m e t  a t  t h e  
b o r d e r  o f  t h e  p r o p e r t y  l i n e .  S o l i d  w a s t e  p e r m i t  r e q u i r e m e n t s
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H e  a s s e r t e d  t h a t  t h e s e  p r o j e c t i o n s  a r e  b u i l t  i n  t o  p r o t e c t  
u n r e a s o n a b l e  i n t e r f e r e n c e  w i t h  p r o p e r t y  r i g h t s  o f  o t h e r  
p r o p e r t y  o w n e r s . H e  s t r e s s e d  t h a t  t h e r e  a r e  t h r e e  
o p p o r t u n i t i e s  f o r  l a w s u i t s  i n  a d d i t i o n  t o  a d m i n i s t r a t i v e  
a p p e a l s  d u r i n g  t h e  p e r m i t  p r o c e s s .  H e  m a i n t a i n e d  t h a t  o n c e  
a p e r m i t  h o l d e r  h a s  m e t  t h e  r e q u i r e m e n t s  o f  t h e  i s s u a n c e  i t  
i s  r e a s o n a b l e  t o  c u t  o f f  l i t i g a t i o n  p o s s i b i l i t i e s .

R e p r e s e n t a t i v e  N a v a r r e  a s k e d  w h y  a r e t r o a c t i v e  c l a u s e  w a s  
a d d e d  t o  t h e  l e g i s l a t i o n .  M r.  C l a r k  s t r e s s e d  t h a t  t h e  
r e t r o a c t i v e  c l a u s e  i s  a n  e f f e c t i v e  d a t e .  A n y  c a s e  t h a t  h a s  
n o t  r e a c h e d  a f i n a l  j u d g e m e n t  l o s e s  t h e  o p p o r t u n i t y  t o  b r i n g  
f u r t h e r  a c t i o n .

R e p r e s e n t a t i v e  B r o w n  n o t e d  t h a t  t h e  s t a t e ' s  l e g a l  c o u n s e l  h a s  
a d v i s e d  t h a t  t h e  l e g i s l a t i o n  m ay b e  u n c o n s t i t u t i o n a l  d u e  t o  
t h e  r e t r o a c t i v e  p r o v i s i o n .  M r .  C l a r k  o b s e r v e d  t h a t  t h e  s t a t e  
o f  C a l i f o r n i a  h a s  s i m i l a r  p r o v i s i o n s .  H e  d i d  n o t  k n o w  i f  t h e  
C a l i f o r n i a  p r o v i s i o n s  w e r e  e n a c t e d  w i t h  a r e t r o a c t i v e  d a t e .  
H e  a r g u e d  t h a t  t h e  r e t r o a c t i v e  d a t e  i s  s u p p o r t a b l e .

M r .  C l a r k  n o t e d  t h a t  l e g i s l a t i o n ,  s p o n s o r e d  b y  S e n a t o r  
K e r t t u l a ,  p a s s e d  i n  1 9 8 6 ,  c u t  o f f  n u i s a n c e  a c t i o n s  f o r  t h o s e  
t h a t  m o v e d  t o  t h e  n u i s a n c e .  H e  a d d e d  t h a t  N o r t h  C a r o l i n a  h a s  
s i m i l a r  p r o v i s i o n s .

: n  r e s p o n s e  t o  a q u e s t i o n  b y  R e p r e s e n t a t i v e  G r u s s e n d o r f ,  M r .  
C l a r k  a c k n o w l e d g e d  t h a t  p e r m i t  h o l d e r s  t h a t  d o  n o t  f u l f i l l  t h e  
t e r m s  o f  t h e i r  p e r m i t  w i l l  b e  s u b j e c t  t o  l i t i g a t i o n .  O n l y  
p e r m i t  h o l d e r s  m e e t i n g  t h e  r e q u i r e m e n t s  o f  t h e i r  p e r m i t s  a r e  
c o v e r e d  b y  t h e  l e g i s l a t i o n .  H e  o b s e r v e d  t h a t  v i o l a t i o n s  w o u l d  
n o t  b e  p r o t e c t e d  b y  t h e  p e r m i t .  R e p r e s e n t a t i v e  G r u s s e n d o r f  
o b s e r v e d  t h a t  i f  t h e  p e r m i t  h o l d e r  w a s  u s i n g  a c h e m i c a l  o r  
p r o c e s s  n o t  c o v e r e d  b y  t h e  p e r m i t  t h e y  c o u l d  b e  s u b j e c t  t o  a 
l a w s u i t .  M r .  C l a r k  a d d e d  t h a t  i f  a n  i m p a c t  n o t  a n t i c i p a t e d  
b y  t h e  p e r m i t t i n g  p r o c e s s  w a s  t h e  c a u s e  o f  i n j u r y  i t  c o u l d  b e  
s u b j e c t  t o  l i t i g a t i o n .

M r .  C l a r k  c o n c l u d e d  t h a t  t h e  p e r m i t  h o l d e r  m u s t  b e  s t r i c t l y  
i n  a c c o r d a n c e  w i t h  ‘-.he p e r m i t ,  t h e  p e r m i t  c a n n o t  h a v e  
u n a n t i c i p a t e d  c o n s e q u e n c e s ,  a n d  i f  t h e r e  a r e  v i o l a t i o n s  o f  t h e  
p e r m i t  t e r m s ,  t h e  h o l d e r ' s  l e g a l  p r o t e c t i o n  w o u l d  b e  l o s t .  
H e  s t r e s s e d  t h a t  t h e  l e g i s l a t i o n  w i l l  p r o v i d e  a n  i n c e n t i v e  t o  
m e e t  t h e  t e r m s  o f  t h e  p e r m i t .

( T a p e  C h a n g e ,  H F C  9 4 - 3 8 ,  S i d e  2 )

R e p r e s e n t a t i v e  T h e r r i a u l t  c l a r i f i e d  t h a t  i f  t h e  p u b l i c  f ° e l s  
t h a t  t h e y  d o  n o t  h a v e  a n  a v e n u e  t o  h a v e  i n p u t  i n t o  t h e  p e r m i t  
p r o c e s s  t h e r e  a r e  a d m i n i s t r a t i v e  a p p e a l s  a v a i l a b l e .  M r .  C l a r k

must be met a t  the boundary of the f a c i l i t y .

9 2/22/94



d e t a i l e d  a d m i n i s t r a t i v e  a p p e a l s  a v a i l a b l e  t o  t h e  p u b l i c .

R e p r e s e n t a t i v e  T h e r r i a u l t  M OVED t o  A D O P T  W o rk  D r a f t  # 8- 
L S 0 9 0 3 \ D  d a t e d  2 \ 2 2 \ 9 4 .  T h e r e  b e i n g  NO O B J E C T I O N ,  i t  w a s  s o  
o r d e r e d .

C S S B  178 ( J U D )  a m ( e f d  f i d )  w a s  H E L D  i n  C o m m i t t e e  f o r  f u r t h e r  
d i s c u s s i o n .

ADJOURNMENT

T h e  m e e t i n g  a d j o u r n e d  a t  3 : 5 5  p . m .

10 2 / 2 2 / 9 4



t  7 .  .- *.■• ;  .

. : -r, E T T E R S
•of- • ~Nuisance-suit ban would be moral,

•TSM.* . r • . V :    * - • - •  -  . .  .  ' . .  • -T- .v7 *.1 ^  ^4., -.**.« - \ s a  -? . . - W  . **.1- • *

^  By JEFFERY TROUT
' '  *■ ■■ - - *  1 ■ -^ay.-grj.The. Republican lead ersh ip  in 

iy '^ ^ ae ;A la sk a  Legislature is losing-its 
;v ’̂ b e a r in g s .  By em bracing SB 178 — 
5r/^w hich:; w ould create a class of.^J

CttMPASS
P'ji::: ̂  O' vif v: f ROV oua cowr.iUUiT v

^.tvitV* His p e o p l e  shielded from  nuisance lia -^ -T h is-is  an  "uncharacteristic d isplay

s th rea ten s th e  R e ^  th e  : g o v e rn m e n tto  tak e  -care of
ative control of th e 's?y o u ,” w hen th ey  are  m ak ing  fun of

** j  . , / , ;: D e m o c r a t ^ i ^  ^ f l  ...
' id e n tify  ; ' .L et .me;-suggest th a t m any  per- 

v vi them selves '.with narrow  business m it holders po llu te . T h a t’s one of
• _  a. — ', a i  • *• :_*« __ _ • ____j  _ _  A t .■̂ ^ ‘m terests , they  are  "perceived as th e  - th e  reasons th e y 'g e t perm its. R o l--

'f*Z The sponsors of SB178 te ll us it  
w ill stop  frivolous litiga tion . B ut 
banning  one typ e  of law su it w ill 

. no t stop  p la in tiffs  w hose real agen­
da is to  harass o r delay  economic 
developm ent. There a re  p len ty  of 
th e o rie s  of. lia b ility  th a t  they  can 
use. The env ironm enta l litiga tion  
in d u stry  is lik e  the  H ydra  o r the  
M edellin drug ca rte l — cu t off one 
h ead ,.an o th e r w ill grow  to  ta k e  its  
place. * * • - . • •V '5'

The real p roblem  resu lts from  
an ac tiv ist jud ic ia ry  and th e  fact 

: th a t  m any ' p e o p le  lo o k  to  th e  
courts to reso lve po litica l disputes.

i . ‘;'?party  of th e  rich arid lose elections., v lu tio n  is. an  un fo rtunate , b u t irievi- ‘- I f  th e  leg isla tu re  rea lly  w an ts '.to
• :  •*.* >■»»»" f* I  A n  +  i  +  1a a « m  r> a 1  « « a < i  i .  — V.  1 — . J  .  ^  _  - i  J . . ‘_ A  " ̂  £    I  — J ?    - _______L   1    * ! A _  A l .  - 1  '  ’  rji.W han^they .-iden tify  th e m se lv es  ^ ta b le ,;  side product . o f economic
; ^ :T̂ ^ i . ;.i°d ividual p ro p e r ty ' rig h ts , developm ent. The problem  is th a t

?•*

^ -  th e y :a re  perceived as the  p a rty  of 
yi opportunity ' and  w in elections. 

y-'nri .L ike m any Republicans in  the 
' .  v leg islature, I iden tify  m yself as a 

;r ‘. conservative. Since law  school I 
; have  w orked in support of conser­
va tive  causes. Not surprisingly , 
then, I don’t side w ith  Dem ocrats 

I and env ironm entalists on m any 
' issues, t- j: .- ' -

B ut on th is one, they are  righ t 
and w e are wrong. They are  on the  ■ 
side of p riv a te  p ro perty  rights, and 

: the  leadership  of the  Republican 
leg isla tive .m ajo rity  is, perhaps un- 

.. w itting ly , against them .
Nuisance law  has existed  sirce  

the  1 6 th ' cen tury  — long before 
E arl W arren, busing and law suits 

' t o . .p ro tec t' spo tted  owls. I t is a 
-  t  p riv a te  cause of action brought by 

p riv a te  p la in tiffs  to  redress harm  
.••'* done to  them  by  an o th er’s use of :i\ p roperty  ■ •
;‘>0. Now, the Republican leadership  

suggests th a t the perm itting  pro- 
• cess has m ade nuisance law  obso- 
--I; lete. They te ll us if som eone has 

ob tained a  perm it, and the perm it 
.•<; is g ran ted  un der certa in  condi­

tions, he w on’t create a

.'.vs.,

- ■

nuisance.

som etim es' po llu tion  dam ages o th ­
e r people’s property.-

A p erm ittin g  process th a t a t­
tem pts to  e lim inate  a ll po llu tion  
w ill m ake m ost economic ac tiv ity  
p ro h ib i t iv e ly / ,  e x p e n s iv e , so i t  
m akes sense instead  to  com pensate 
people w hose p ro perty  is dam aged 
by po llu tion . V  ‘

The real question is, when one 
person’s po llu tion  affects ano ther 
person’s p roperty , who pays? Six 
hundred  years of Anglo-Saxori ju ­
risprudence says i t  should be the 
person who caused th e  pollu tion, 
and who p ro fits  from  the  ac tiv ity  
causing it. Supporters of SB178 say 
th a t so long as a person has a 
pem rit, h is neighbors, o r th e  state,, 
should pay .":

As I see it, th is  p its  th e  w isdom  
of Jam es M adison, John  M arshall 
and A dam  S m ith  against the w is­
dom of Robin Taylor. I have great 
respect fo r Sen. Taylor. B ut I th in k  
A laskans should th in k  tw ice be­
fore tossing  centuries of collective 
experience out the  w indow . I am 
aw are  of no o th er s ta te  th a t has 
done so, and m aybe the re  is a good 
reason for this.

d isc o u ra g e  la w s u i t s  . th a t  a re  
b rought to  h a lt economic develop­
m ent, i t  should  adop t m easures 
th a t w ill reduce th e  incentive for 
people to  b ring  them . Exam ples 
w ould include tig h ten ing  stand ing  
requ irem ents, p u ttin g  real teeth
into  sanctions aga inst a tto rney s

, economic
The re a l q u e s tio n  is, w hen  one  p e rs o n ’s  

p o llu t io n  a ffe c ts  a n o th e r p e rs o n ’s  p ro p e rty , w ho  
•. p a y s ?  S ix  h u n d re d  y e a rs  o f  A n g lo -S a xo n - \ 

ju r is p ru d e n c e  sa ys  i t  s h o u ld  b e  th e  p e rso n  w ho  
ca u s e d  th e  p o llu tio n , a n d  w ho  p ro fits  from  the  

a c tiv ity  c a u s in g  it. S u p p o rte rs  o f  S B 1 7 8  s a y  th a t 
so  lo n g  a s  a p e rs o n  h as  a p e rm it, .his 
n e ig h b o rs , o r  th e  s ta te , s h o u ld  pay. -r

\.--

and litig an ts  who bring  frivolous 
law suits, and encouraging courts 
to readopt th e  ethics of jud icial 
restra in t.

I doubt th a t law su its  based on 
nuisance a re  m uch of a problem . 
The A laska  D igest’s lis ting  of cases 
decided un der nu isance law  during  
th e  te rr ito r ia l and  sta tehood p e ri­
ods repo rts  only  nine pub lished  
decisions — a m ere tv/o of them  
decided since .statehood.

While I do no t know  how  m any 
law suits based on nuisance have 
been brought a t th e  Superio r and 
D is tr ic t C o u rt le v e ls  in  recen t 
years, the  pau c ity  of published  
decisions leads me to  believe th a t 
th e y  a re  so m ew h a t in f re q u e n t. 
T h 's m akes SB178 th e  equ ivalen t 
of using a how itzer to  k ill a flea.

We each have a rig h t to  use our 
p ro perty  to  com pete and p rosper in 
a free m arke t. We have a corre­
sp o n d in g  re sp o n s ib il i ty  to  o u r

neighbors if  ou r actions dam age 
them . T hat does no t m ean th a t  an 
ac tiv ity  should no t continue be­
cause others a re  harm ed  by  it. It 
m erely  m eans th a t a person who 
causes, and p ro fits  by, th e  ac tiv ity  
should com pensate those who suf­
fer from  it.

The m ere fact th a t a person can 
ob ta in  a governm ent p e rm it for an 
ac tiv ity  should no t m ean th a t  his 
use of p ro p erty  is m ore im portan t 
than  his neighbors’.

U n fo r tu n a te ly , u n d e r  SB178, 
perm it ho lders w ill be e levated  to  
a special s ta tu s  above m ere “prop­
e rty  ow ners,"  and th e ir  neighbors 
w ill be requ ired  to  subsidize th e  
perm itted  ac tiv ity . This is m orally  
w rong, econom ically unw ise and, 
fo r Republicans, po litica lly  suicid­
al.

L egislatures, s ta te  agencies and 
courts do not. alw ays consider the  
im pact of an ac tiv ity  on p ro perty  
values, no r -should they. B ut ■ if  
SB178 becomes law , they  w ill. The 
decision-m aking process w ill be­
come m ore politicized th an  it is 
now . G o v ern m en t w ill  becom e

..more paternalistic , and the  people 
of A laska m ore dependent upon 
governm ent to  ta k e  care of them .

In  the end,, g o v ern m en t.— not 
the  m arke t — w ill p ick  economic 
w inners and losers, and determ ine 
the  value of p riv a te  property . I 
d o n ’t b e lie v e  g o v e rn m e n t is 

. equipped; o r can be tru sted , to 
m ake those decisions.

F o r these reasons, SB178 is an ti­
p riv a te  property . It w ill place the 
bu rden  of economic ac tiv ity  on 
people v h o  n e ith e r caused nor 
benefited  from  the  activ ity . This is 
a t  odds w ith  the principles of 
p ro perty  righ ts  and ind iv idual re­
sponsib ility  th a t up u n til now we 
R epublicans have fought long and 
h ard  to  support. SB178 should not 
become law .
□  Jeffery D. Troutt is a lawyer with 
the Juneau office of Birch, Horton, 
Bittner & Cherot. His clients include 
timber interests, Native corporations, 
and other businesses. The views ex­
pressed here are his own and not 
necessarily those of his firm or clients.
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VALORIE L. NELSON

P.O. BOX 1356 
SITKA. AK 99835 
(907) 747-5030

April 23. 1993

Representative Ben Grussendorf 
•Alaska State Legislature 
State Capitol 
Juneau. AK 99801-1182

Dear Mr. Grussendorf:
Please take a few taoments of your time to review my feelings 

of strong opposition to SB 178. and the reasons for my strong 
opposition. I had the opportunity to testify before the Houso 
Judiciary Committee on April 21, 19‘ . via teleconference from the 
Sitka Legislative Information Office, however, given the strict 
time constraint of two minutes that I had to adhere to, it was 
hard to portray the nightmare that I have gone through and the 
extra burden this bill would place upon myself and many others.

For the last 13 months I have been fighting the expansion of a 
non-conforming rock quarry that is located near my property in 
Sitka, first through administrative appeals and as a last resort 
a legal action filed in November of 1992 against the City of 
Sitka and the private individual operating the non-conforming 
use. I have spent many thousands of dollars in this action on 
legal fees, even tnough I have attempted to represent myself in 
the actions that I felt I was'capable of. If thie bill goes 
through, all that I have been fighting for or against will be 
lost because of the retroactive clause in this bill.

The City of Sitka hat? subdivided and sold public property to 
perpetuate the expansion of the rock quarry that is currently 
operating close to my home and office, and even though the local 
ordinances clearly state that a conditional use permit is 
required, none has been granted. The reaaon the city is not 
requiring the conditional use permit, according to testimony 
given in court to the Judge is that because I have appeals filed, 
the property the City sold is reverted to R-l, and no natural 
renoutce extraction ie allowed. Therefore, the City has granted 
a • building permit allowing the private individual to extract 
1 0 0 , 0 0 0  cubic yards of material for a building site ell in the 
guise of running a rock quarry. There are no public hearings 
required for building permits, and therefore my property rights 
can not be protected, especially if you choose to pass this bill.

I rsall2e that you are a very busy person, however. I beg you 
to contact me at the above listed telephone number if you have 
tony questions, or if there is any further information you think I 
might be able to provide.

Respectfully Yours;

Valorie L. Nelson

I



TESTIMONY OF DENTON PEARSON 
BEFORE frHE FINANCE COMMITTEE OF 

THE ALASKA H0U3S OF REPRESENTATIVES

March l, 1994

The primary issue raised by Senate Bill 178, aa it ia now 
bafora tha Committee, ia tha uniform application of our lava 
ralating to tha regulation of amiaalona and diachargae aa a 
raault of oommarolal or municipal aotivitiaa, Xa it good policy 
to invita tho contradictory raaulta vhioh oftan ara tha product 
of court intarvantion whan a graatar uniformity in tha 
application of tha lawa ralating to amiaaiona and diaohargaa can 
ba aohiavad by laaving auch application to tha ragulatora?

Tha Lagialatura, at tha atata laval, and Congrats, at tha 
fadaral laval, hava viaaly plaoad thair confidanca in axparta 
(DEC and EPA raapaotivaly) for tha administration of amisaion 
and diaoharga ragulatory atatutaa. Thaaa ragulatora ara tha 
apacialista who hava tha axpartiaa to fairly and afficiantly 
control potentially offensive aotivitiaa. This regulation can 
and, by and large, ia dona with a much graatar uniformity than 
ia reached with litigation.

Courta, on tha other hand, ara generaliata. Judges and 
juries differ from atata to atata and even from community to 
community. They, therefore, do not approach complex iaauaa with 
tha aama degree of uniformity aa do tha ragulatora with thair 
specialised axpartiaa. One need look no further than aoma of 
tha nationally celebrated criminal trials of recant years or to 
the multi-million dollar verdicts rendered in tort oases which 
hava aohiavad great notoriety to to draw thia conclusion. Whan 
inconsistency in tha application of lav threatens a fragile 
economy such as tha one va hava hare in Alaska, tha lagialatura 
should act. Senate Bill 178 wculd go a long way toward 
eliminating ha risk of contrary raaulta presently connected 
with tho regulation of amiaaiona and discharges in this atata.

X appreciate tha opportunity to present my views respecting 
thia legislation. If further information on thia topic ia 
desired, please contact me at (907) 747-3257.

Denton Pearson

TEST.lattersen
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Alaska State Legislature

Please enter into the record my testimony to the —
committee name

committee o n  $ & H  ^  , dated ------1 ,1 1 __________
bill/subject

Signed:

^  5 8  I V  Me**** x  
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Testifier
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Address
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H e l l o

My n a m e  I s  D o n  M u l l e r .  F o r  t h e  l a s t  18 y e a r s  I h a v e  b e e n  a 
b u s i n e s s p e r s o n  h e r e  i n  S i t k a .  F o r  t w o  y e a r s  b e f o r e  t h a t  1 w a s  a 
c h e m i s t  a t  t h e  A P C  p u l p  m i l l .

I n  a d e m o c r a c y  t h e  r i g h t s  o f  t h e  i n d i v i d u a l  a r e  s u p p o s e d  t o  b e  
m o r e  i m p o r t a n t  t h a n  t h e  w i s h e s  o f  a  s i n g l e  i n d u s t r y ,  e s p e c i a l l y  a n  
i n d u s t r y  t h a t  h a B  a  l o n g ,  l o n g  h i s t o r y  o f  v i o l a t i n g  l a w s  a n d  
r e g u l a t i o n s  s u c h  a s  A P C  h a s .

T h a  b i l l  b e i n g  c o n s i d e r e d  t o d a y  i s  w r i t t e n  b e o a u s e  A P C  d o e s n ' t  
r e s p e c t  t h e  r i g h t s  o f  a n  I n d i v i d u a l ,  b e c a u s e  A P C  d o e s n ' t  e v e n  
r e s p e c t  t h e  r i g h t s  o f  t h e  c o m m u n i t y  I n  w h i c h  i t  h a s  o p e r a t e d .
T h i a  b i l l  i s  d a n g e r o u s l y  c l o s e  t o  f a s c i s m ;  w h a t  i s  w o r s e  i s  t h a t  
i t  i s  r e t r o a c t i v e  f a s c i s m .  A P C  w a n t s  t o  h a v e  i t s  o wn  r u l e s .  A P C  
b e l i e v e s  t h a t  i t s  w i s h e s  a r e  m o r e  i m p o r t a n t  t h a n  t h e  r i g h t s  o f  t h e  
i n d  i  v i d a u 1.

P l e a s e  v o t e  a g a i n s t  t h i s  b i l l  i n  t h e  i n t e r e s t s  o f  d e m o c r a c y
a n d  t h e  r i g h t s  o f  t h e  c i t i z e n s  o f  A l a s k a .

S i n c e r e l y .

D m
D o n  Mu 1 1 e r  
B o x  1 0 4 2
S i t k a ,  AK 9 9 8 3 5  
7 4 7 - 8 3 0 8  ( w )


