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The difficulties that third parties are now experiencing are
the difficulties the State, the Beneficiaries and others have
tried to avoid by continuing to look for a settlement to this
iSsue.

THE INNOCENT THIRD PARTIES
CAUGHTIN THE CROSSFIRE

There are over 6,000 questionable actions that have
occurred on Mental Health Trust Lands that are open for
reversal.  Prospective activities on Mental Health Trust
Lands have been suspended, or are in limbo. For example,
the Wishbone Hill Coal Mining Project has been put on
hold pending determination of certain legal questions.
Usibelli Coal Mine operates substantially on Mental Health
Trust Lands and its future operations are planned to be
substantially on Mental Health Trust Lands. The Diamond
Chuitna Coal Project in the Beluga Coal Field is also on
hold. People who have received patents to Mental Health
Trust Lands, like the Moms and Pops, may lose their landl
Lessees of Trust lands may have their leases declared
invalid. Municipalities which received Trust lands face the
possibility of losing the land despite the fact that they've
already spent time and money in planning for its use.

1991 - SETTLEMENTATTEMPT U3
CHAPTER 66

During the 1991 session, legislation was once again
introduced in an effort to reach a settlement. Lengthy
negotiations with the Legislature resulted in the agreement
to create a Mental Health Trust Authority to serve as a
Trustee. However, the Administration refused to consider a
cash based settlement. With less than two weeks left in the
session, the Administration and three of the four plaintiff
%roups begar) negotiating what would become Chapter 66.
hapter 66, if approved, would:

1) Create the Mental Health Trust Authority as Trustee,

2) Return as much of the original Trust land as possible to
the Trust,

3) Exchange other comparable state land for original Trust
land that cannot be returned,

4)  Begin the exchange process before Chapter 66 is
approved by the courts pursuant to a Settlement Agreement
negotiated by the parties after the session,

5) Hypothecate (pledge as security) 6.7 million acres of
State land to be foreclosed upon in the event the land
exchange is not completed before December of 1994.

6) Become effective only after the settlement i finally
approved by the courts, the Weiss case is dismissed, and
the time for any appeals has expired.

| On the other hand, the Benefietane* luve tncd to eliminate unneceaaery hardship, and when no harm to
the crn(lj| is apparent, the Beneficunes have uniformly afreed to modify the injunction to allow Oungs to
procee

1991 - LAWSUITS OVER CHAPTER 66

In October of 1991, a group representing tourism, sport
fishing, environmental and other public Interests sued to
intervene in the lawsuit. They believe that Chapter 66
violates State law, the State Constitution, and the Statehood
Act. They object to transferring to the _Tp{st hundreds of
thousands of acres of multiple use loubllc_ ands that were
never in the original Trust. They also object to nulllfy!nﬁ
numerous state land use pla_mnlng processes in whic

thousands of Alaskans participated in good faith. The
intervention was expected and initially welcomed by the
settling parties as they believed that favorable decisions on
these issues would “bulletproof' the settlement against
challenges after approval. ~ Unfortunately, the settllng
parties failed to understand how long these issues woul

take to resolve and the consequences in the meantime.

After over a year and a half, these challenges are still
pending in the Superior Court. A decision is not expected
until the spring or summer of 1993. The losing party will
then, no doubt, appeal to the Alaska Supreme Court. “After
that ap?eal, the losing party can then ask the U.S. SuPreme
Court to review the Statehood Act issue relating to the
ability of the State to transfer the mineral estate to the Trust
as a part of the exchange. Only after all of this litigation is
concluded can the courts finally approve or disapprove
Chapter 66. While nobody can predict how long this will
all take, it is safe to assume that it will be measured in
years not months.

To make matters worse, during,the e cgange rOCGSf, tge
plaintiffs Flscovered that  the }Se ?I not have fands
comparable to those which would e lost. Therefore, they
were forced to look to income producing lands which the
State had not anticipated would become involved in the
exchang)e process.  The Cook Inlet oil and gas fields,
Glacier/Winner Creek in Girdwood, Leask Lakes in
Ketchican, hydroelectric sites throughout Southeast Alaska,
airport lands and the proposed site for the new Capital
building in Juneau are just a few of the lands which may
have to be placed into the Trust.

Most recently, in response to these actions, the Cook Inlet
oil and gas producers. Marathon and Unocal entered the
litigation to protect their interests. They do not believe that
the State has the right to transfer their leases to the Trust
and that the Settlement Agreement is illegal. Despite the
objections of the State, the court has allowed the oil
companies to intervene and the litigation over their claims is
just beginning. Other affected parties such as Municipal
governments and coal producers have also considered
Intervention.

In.the meantime, the inA'unction and lis pendens2 on the

original gne million &cres.of Trust | ins |
addition, tltFe to the 6.? million rgéresa%df ﬁ%gtlﬁgcatea

2 Ales pendens u a noace filed in the record of bile that a claim has been made against the land



lands is clouded by the prospect that foreclosure may
occur anytime after 1994 rurt IT‘F' nder tre terms f)f th(ej

Settlement Agreement the PIAINTITTS have already Selecte
555,800 acres ofn oﬂ1er %@te land for possible )éxchange.

This land must be segregated and Igsed t0 mirieral entry or
disposal. Flﬁa”ﬁ/], ince these aé Itional dseectloqf
continue to ne a(;e rom ang tatejan VII‘[UEN tne
ntire mvgno of State land outside of Lﬁglsalvﬂz
ﬁeSI nated Areas IS supject to being broug Into {
Itigation at any time.

EFFECTS ONDEVELOPMENT

This cloud on millions of acres of State land will remain for
years to come while lawsuits over  Chap-

ter 66 continue.  This has created an international
F_ergeptlon that Alaskan land and natural resources are off
imits to development. This perception is widely held in
both the natural resource Investment community and
international markets for .Alaskan resources and is fostered
by Alaska's competitors.

This perception of a land "freeze" is no: limited to specific
projects, resources, or problems like Wishbone Hill,
expansion of the Girdwood ski resort or the consequences
of higher utility rates in Southeast Alaska. The length of
and uncertain results from the lawsuits, together with the
potential for more land to be selected and therefore tied up
at any time, combine to create a global stiPma about
development in Alaska at a time when we can least afford
It.

Both the State and the Settling Plaintiffs justifiably claim
that they are willing to work with affected parties on
specific problems. However, the belief in this freeze will
continue hecause of the possibility, even probability, that
any valuable mineral deposit, transportation or pipeline
8er|(10r, or strategic surface estate will be tied up in this
Ispute.

Fﬁ%’ag QLTOEF]\QPT TORELEASE THE

When the State realized how long the litigation over
Chapter 66 would take -and the hardship that would be
suffered by innocent third parties, it realized the need to ask
the Superior Court for "relief' for the over 3,000 so-called
Moms and Pops. The State’s plan, agreed to by the Settlmg
Plaintiffs, would have modified the injunction and remove

the cloud in the record of title. The Settling Plaintiffs could
agree to this Onlﬁ]é/.lllh the condrgo thalt)l ChaPter 66 .was
nf)t n%gprov&% rust would be able o feassert its
claimsto the land.  The court rejected this "relief1 last
month stating that it could be considered nothing more than
a "cruel hoax visited on the third parties” because at this
point in time "the likelihood of final approval [of Chapter
66] is speculative, at best".

THE "UNHOL YALLIANCE"

By early 1992, a number of diverse interest groups
normally at odds found that they were united in their
opposition to pursuing the land exchange portion of the
proposed settlement. The Resource Development Council,
Alaska Center for the Environment, Alaska Miner
Association. Susitna Valley Association. Sierra Club Legal
Defense Fund, Alaska Coal Association, Non-settling
plaintiffs and now Marathon and Unocal realized that an
amendment to Chapter 66 is needed. These groups all
agree that the settlement must be within the State's ability to
pay and offer fair compensation to the Trust.

1993 - QMERIPE\/\BE'MSGJO CHAPTER 66

Last session, the members of this unusual coalition united
behind an amendment to Chapter 66 which could finally
settle the Me’*” Health Lands Trust litigation.
Reintroduced U., session by the Senate Resources
Committee, Senate Bill 67 would:

&? Retain the portion of Chapter 66 that creates the Mental
ealth Trust Authority a* the Trustee while maintaining the
Legislature's ability to appropriate Trust funds,

2) Retain the portion of Chapter 66 which returns as much
of the original Trust land as possible to the Trust,

3) Eliminate the land exchange which has led to the
litigation over Chapter 66,

4? Instead of the land exchange, continue the current
allocation of 6% of the State's unrestricted General Fund
Revenue to the Trust income account in place since 1990,

?) H?/pothecate (pledge as security) only those original
rust lands that are now in Legislatively Designated Areas
370,000 acres) to insure that the 6% allocation is made.
his would free up the 6.7 million acres currently pledged
as security.

WHEREDO WE GO FROM HERE?

There is unprecedented :ind widespread support for
amending Chapter 66. Development and environmental
interests, local governments, the majority of the
Beneficiaries, the thousands of third party hostages,
Chambers of Commerce, and many legislators realize the
necessity of amending Chapter 66 now.

Unfortunately, the current administration has refused to
consider an¥ amendments to Chapter 66. Unless Alaskans
become informed and communicate directly with the
Governor and their legislators, we face years of litigation
while development is discouraged on millions of acres of
land. Alaska cannot afford such a divisive, expensive, and
lengthy attempt at a settlement.



MENTAL HEALTH LANDS TRUST
THE OFFSET

Attorney General Cole has stated that in Chapter 66 “the state gave up a $13 hillion offset
which the Alaska Supreme Court held that the state is entitled to". (Letter to Senator Mike Miller
dated February 3, 1993).

However, the Supreme Court actually said that "To the extent that former mental health lands
have been sold since the date of the conveyance the trust must be reimbursed for the fair market
value at the time of sale. In calculating the total amount owed, the trial court should grant a set-
off for mental health expenditures made by the state during the same period. In the event that the
expenditures exceeded the value of lands Sold |, the state need not furnish cash as part of the
reconstitution.” (State v. Weiss. 706 P. 2nd 681 at 684.) (emphasis added).

SO. WHAT IS THE OFFSET?

The value t ihe offset would depend on the outcome of Ien?thy litigation over how much the

State has actually spent cn mental health and whether any o

Returnable Land

the land was legally "sold".

Must be returned to

315,000 acres the trust.

The Interim  Mental  Health  Trust Encumbered Can be returned subject to
Commission estimated the offset at only 150,000 acres encumbrances.
3200 million. Legislatively Designated Set aside by legislature

_ Areas E)LDAS% for parks, wilderness,
grhe Stgte_ h?sd_mflated tdh_e offseft hto $1.3 370,000 acres forests, elc.
Illion by Including expenditures of the Dept, Municioalities oid nothing. Had actul
of Law, D.NR., Dept, of Administration, 83,000 acre o ot broach (s
etc. in addition to program costs. (At the
same time the State claims the entire ement Traceable land to be
1,000,000 acres of land is worth only $565 0 acres returmed 0 trust
million.) Moms & Pops Paid value. Notice of trust

50,000 acres

status in record of title.



Estimated Mental Health Expenditures

mentai_xIs

from Unrestricted General Fund Revenue
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State fails In Mental Health Trust corrl:roversy
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Tossing In the towel

T HE APPARENT failure ofthe mental health trust settlement
agreement probably is being greeted with some cheers across
the state. Most people who have followed the issue are frustrated by
all the legal tangles and delays that have come with effortsto re-
build the original land trust set up by the federal government al-
most 40 years ago. The rebuilding isnecessary because ofa 1985
court order which said the state had no business dissolving the trust
in 1978, an action which followed years ofneglect and non-manage-
ment ofthe mental health lands. ' ' _

Putting the trust back together, however, has become as compli-
cated as unscrambling eggs. Two years ago, it appeared Attorney
General Charlie Cole and then Resource Commissioner Harold !
Heinze had come up with a solution. They reached agreement in
1991 with attorneys for the mental health groups and won approval
by the Legislature to replace land originally held in trust with state
lands ofequal value and comparable in character. .

It was an involved plan, one that permitted mental health
lawyers and trustees to identify state public lands on a tentative ba-
sis pending final approval by the court ofthe whole agreement. And
identify lands they did: oil léases in Cook Inlet, coal fields, ski re-
sorts, gold mines and anything else of potential value. Each piece jf
land selected, however, meantplanned development activities there
were putin limbo, makm% developers more and more disenchanted
with the plan. That wasnt the only problem.

ASPART OF the 1991 settlement agreement, the state was to
be free to issue patents on previously purchased small tracts of men-
tal health lands. Alaskans who own these so-called “mom and pop”
lands are now prohibited from selling, _etharhging or otherwise de-
veIoEmg the land until the legal cloud is lifted." ‘¢

The agreement was supposed to make that possible. It didnt.

A Superior Courtjudge rejected relea_smé; any ofthe original trust
lands until the whole agreement is finalized. Last week, the
Supreme Court backed the decision.That Brompted Gov. Walter
Hickel to ?ive notice that the state would back out ofthe agreement o
— unless lawyers can figure out another way to free up the so-called
mom and pop lands. That’ not likely to happen. More likely, the is-
sue will now go back to the Legislature for resolution.

_ Billsare nvwing in both houses which abandon the idea of replac-

ing trust with state lands to generate revenue. Instead, the new leg-
islative proposals would commit annual fundin? from the state trea- m
suiy to cover mental healti' needs. A Senate bill would earmark

percent ofgeneral revenue .ach year for the mental health trust,

while a House hill would cc mmi 13 percent.

_This alternative is bad policy and would set a bad precedent. But
?I\_/en thatthe best alternative just fell apart, it may be the only po-
itically possible resolution. *o



STATE OF ALASKA P\]OHNSMA’?LY
s retar
OFFICE OF THE GOVERNOR €SS oecretary

Post Cilice Box 110001 JOHN HENDRICKSON
Juneau, Alaska 99011-0001 Deputy Press Secretary
Anchorage Office: 561-4228
WALTER J. HICKEL BRIAN HART
Governor Assistant F'ess Secretary
JOSEF P. HOLBERT | 907-465-3500
Director o( Communications FAX: 907-586-8369
FOR RELEASE: March 15, 1993
No. 93-061

MENTAL HEALTH SETTLEMENT GIVEN 60 DAYS

JUNEAU—Governor Walter J. Hickel to .y gave lawyers on both sides
of the mental health trust controversy 60 days to reach an agreement to
release third parties from the case or the state will exercise ifS option to
terminate the settlement agreement entered into in April 1992

"We have no desire to roll this issue hack to square one," Hickel said,
"but that's what's at risk if we can't find an acceptable solution for those
Innocent third parties who bou%ht land that was once part of the mental
health trust and now can’t get title to it."

The Governor's action was sparked by the most recent rejection by
the courts of a joint request by the state and the settling plaintiffs tc have
a (.quellmlnary injunction modified to allow the state to Issue patents to
individuals who "have paid off their land. The patents would extricate
those landowners from the issue and allow them to sell, exchange or
otherwise develop their land.

_ Fairbanks Superior Court Judge Mary E. Greene denied the joint
motion on Janaury 14. The Alaska Supréme Court denied the state's
petition to review” her decision on March 8

~The Mental Health Lands Trust was created by Congress in 1956 and
dissolved in 1978 by the state legislature, which promised” that in its place
15 percent of income from resource development on state lands would be
allocated to mental health programs. In 1982, after no such amount was
ever appropriated, mental health advocates sued the state and won. In
1985, the Supreme Court ordered that the trust be reconstituted and that
fair market value should be paid for those lands that had been sold,
subject to a set-off for state mental health expenditures.

HHEHH



PRESS ADVISORY
March 24, 1993

FOR IMMEDIATE RELEASE
FOR MORE INFORMATION CONTACT: Walt Baldwin, 276-4849

STATE REFUSES TO LIVE UPTO LATEST PROPOSED
SETTLEMENT OF MENTAL HEALTH LANDS TRUST

With little fanfare, a press release issued by Governor Walter J. Hickel on
March 15, 1993 signaled the State's intention to withdraw from the latest
attempt to settle the Mental Health Lands Trust litigation.

While giving the impression that this action is based on the State's failure to
gain the release of the third party land owners known as "Moms & Pops", in
fact, the State had already refused to comply with the terms of the Settlement
Agreement (see attachments land 2).

"Of course 1knew it was in trouble when the State wrote a letter on February
25, 1993, refusing to allow the Settling Plaintiffs'Attomeys to pick the land
needed, as agreed to in the Settlement Agreement, to replace land that the
State stole from the original Trust", said Walt Baldwin.

In light of these developments a number of groups representing Trust
beneficiaries agreed upon a resolution calling attention to the real reason the
State has tlireatened to withdraw from the settlement (see attached

Resolution).



s

Jprare Court of Aede

Oct 4 9

|

[aral

i%ﬁiﬁ%%ﬁ%%'

STATE v. WEISS

Cllau 70*P_MMI

. B

(AUmMm

G T

ol

sl

Alaana

o

g
o1
for gpe-

L

C%%\Qer-a




682 Alaska 706 PACIFIC REPORTER, 2d SERIES

and income shall first be %)Tphed to meet indicate how mugch of the trust land a
the necessary expenses of the mental issue has been disposed of, nor the total
health program of Alaska. Such lands,  value of such dlsgosed land.. In the state's
income. andproceeds shall be managed  answer to the complaint, it alleges that
and utilized in such manner as the Legis-  “state expenditures Tor mental health pur-
lature of Alaska may provide. Stich Roses exceeded revenues from mental
lands, together with ‘any property ac- health grant lands in all years for which
quired In‘exchange theretor or acquired  revenugs from those lands were tabulated
out of the Income or proceeds therefrom,  separ The record ages indicate that
may be sold, leased, mortgaged, e* as of THhgtotal revenues from th -
changed, or otherwise _dlsPosed of in ealth trust lands amounted to
sucTTmanner as the Legislature of Alas- 3z The state’s t ures to that
ka may provide in ordef to obtain funds point amounted fo .

or otheér pro%er%to be invested, expend-  \W\BSS .. a1
ed or used by the Territory of Alaska?  alleqig it
Tfie~authority of the Legislature of Alas- Ut ¢ L Tallino
ka under this subsection shall be exer- reAAT 2 (SIE
cised, In @ manner compatible with the O THYITEY
conditions and requirements imposed by N0 TROSETION
other provisions of this Act (emphasis TR O

aged) (A0, (8]
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necessary health care
The record in this case dows thet

valle fir in excess of the

income from the land waa actually lesa
»PN state expenditures for mental health pro-

graTs.

2. Section 74 provides: A trust cannot be cre-
ated unless there is trust property.”

> i Ao st i e praceds Of T
e supgoort in of this
oourt and the United States Suprere Court.
Seelassen v. Arizona, 336 US 458, 87 SAL534,
17 LE+2d 515 (1967); State v. University of
Alaska, 624 P2d 807 (Alaska 1981). BothLas-
sen and légll\gsglt ofAIas]lfa |SchoonvolvedI federal
gants to states for school purposes.
Those cases stard for the pr tion "thet the
private trust law principles are to goply to
federal land granted to tre states for school
purposes.”  University of Alaska, 624 P2d at
813 There is no reason to treat federal lands

granted for mental health purposes differently.
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P.2d 807, 815 (Alas a]_%ft) %oes not com-
Pel a different result In”that case, the
ederal govemnment had granted” 100,000
cre% to"fhe stat]e “for the exclusive Use
and eneflt of the University. Id, at8]l
Years after the rant the st te included
040 acres of the trust lan |n a state
park.  This action was not in itself a breach

of the trust sp long as the University was
P aid fajr market value for the land, We
nferred that the legislature infended to
pay the Unlversny for this disposition, stat

th lands Inviewof ow dlsposi-

d
ofng/tal
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grlsed the trust when the 1978 law became
ffective. The case is remanded so that
recgumte findings ¢”n be made. tae

gportumty to provide some UI ance
trial court "to |mI|
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PROPOSED REVISIONS TO SB 67/5B 201

Page I, line 9:

Delete "(a)r,

Page 1, line 10:
Change entire line to read:
"(a) Bxoapt as provided in AS_38.0s.800. the

Alaska Mental Health Trust Authority"”

Page 2, after line 8:

Insert:
“"() In exercising its power under fTa) fl). (2)

or (3 of this section, the authority or its
contractor under ¥fa)(@) of this section ie not bound

bv the provisions of AS 38.04 or AS 38.05. except

that it shall
(€D comply vith AS 38. 05.285 auHect to its

obligations undar AS 37.17.007:

(2) give public notice in the manner provided
under AS 38.05.945(b) and (c) [BUT IS NOT OTHERWISE
BOUND BY THE PROVISIONS OF AS 38.04 OR AS 38.05] ££
a preliminary decision to diw-Qoae of trust land end
consider mnv written comments submitted vIithin 30
davs cf such notioa prior to making a Tfinal
deoislon; and

<3) give public notioa in the mannsr provided
under AB 38.05.945() and <o) of any final decision

to disposa of trust land.”

Page 2, line 21:
After "section" insert:
"In this section, "unrestricted general fund revenue

of the state”™ means all the categories of accounting

for money accruing to the state general fund that,

[14166-0006/AA930430.016) ‘1 3/16/93



under the statewide accounting system as established

on the affective date of this Act, were i1dentified

as revenue that was not restricted by law to a

specific use."

Page 3, lines 8-24!
Make this subsection (b) of AS 38,05.800

Page 3, line 8:

Int:*. v a new subsection (@) to read:

[14166-0006MA930430. 16

"(a) For purposes of this section:

@ *conveyed or encumbered”™ means
(A) covered by-a land sale contract issued by
the state or a municipality; (B) covered by a
patent executed in favor of any person, entity,
native corporation, municipality, or the
University of Alaska; (C) selected by a native
corporation under 43 U.S.C. &1611; (@) covered
by a claim of a native for an allotment under
43 U.S.C. S 1634 or by a certificate of
allotment issued under applicable federal law;
and (£} 1i1dentified for conveyance pursuant to a
land exchange agreement between the state and a
native corporation, but not yet covered by a
patent;

@ “"department”™ means the Department of
Natural Resources;

(©)) "land”™ includes both the surface
estdte and the mineral estate;

(C)) "lease"™ means any oil and gas lease,
coal lease, mining lease, land lease, and any
other mineral or surface lease; and

() "right-of-way" means any right-of-way

permit or easement, or any road, utilities, or

-2- 3/16/93



other improvements constructed pursuant to an
approved land use application or permit or

letter of entry issued by the department and
for which no right-of-way permit has yet been

issued."

Page 3, line 14:

Change entire line to read: “"(A) a lease;"

Page 3, line 24:
Insert new subsections to read:

"(c) any land included in the corpus of the
mental health trust shall be subject to the terms,
conditions, and provisions®of any lease, timber
contract, material sale contract, land use permit,
right-of-way, prospecting permit, exploration
permit, or water right issued by the United States
or the &cate on or before the effective date of this
Act;

@ any land included in the corpus of the
mental health truBt shall be subject to any mining
claim or mining leasehold location that was acquired
and continued in compliance with applicable laws and
regulations on or before the effective date of this
Act and that 1is continued in compliance with
applicable laws and regulations thereafter;

(e) the department shall manage all land that
is subject to any interest identified in (¢) and (d)
of this seotir.; for as long as such iInterest remains
in effect;

@D all land that is.subject to any interest
identified Iin (¢) and (d) of this section shall be
governed only by and managed by the department only

pursuant to the laws and regulations applicable to

(14166-0006/AA930430.016] -3- V16/83



general grant land and not pursuant to any laws or
regulations applicable to the other land of the
trust except that the proceeds from the management
of such land shall be included in the mental health
trust income account 1iIn accordance with

AS 37.14,036;

(@ with respect to any particular lease,
timber contract, material sale contract, land use
permit, right-of-way, prospecting pernmit,
exploration permit, water right, mining claim, or
mining leasehold location, the owner of such
interest, the department, and the mental health
trust authority established under AS 47.33.011 may
agree to waive the provisions of (e) and () of this
section in which case the land involved will then be
governed only by the laws and regulations applicable
to the other land of the trust and will be r ™"aged
like the other land of the truBt;

(h) all land granted tothestate under the
Alaska Mental Health EnablingAct of 1956, P.L.
84-830, 70 Stat. 709, that is not included 1in the
corpus of the mental health trust under (b) of this
section is released and removed from the trust and
shall no longer be subject to any of the provisions
of the Alaska.Mental Health Enabling Act of 1956,
P.L. 84-830, 70 stat. 709, or any claim of the
trust;

©O) after giving public notice in the manner
provided under AS 38.05.945(b) and (c), all land
included in the corpus of the mental health trust
under (b) of this section shall be conveyed by
patent by the commissioner ofthe department to the
mental health trust authorityestablished under

AS 47.30.011 and the trust authority takas its titls

3/14/93
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subject to any interest described in (¢) and (d) of
this section and subject to all of the provisions of

this section. T

[141%°OOQG/AA93043Q.0163 "5 - 3/16/93



EXPLANATION 07 PROPOSED REVI8ZOMS TO SB 67/HB 201

1. The amendment to AS 37.14.009(a) 1is a cross-
reference to the overriding provisions of AS 33.05,800 which
divest the trust authority of land management authority over
truat lands that are currently subject to third party
interests (discussed more TfTully in paragraph 6 below).

2. To the extent that the trust authority is not
divested of land management authority over trust lands by
virtue of AS 38.05.800, the amendment* to AS 37.14.009(b) add
two safeguards of the public interest applicable to management
of trust lands in lieu of AS 38.04 and AS 38.05. These
amendments are intended to establish a public process for
trust land management decisions and to insulate the bill from
legal challenges under Article VIIl, Section 10 of the Alaska
Constitution.

2.1 Subsection (b)(1) requires land management
decisions to comply with the state constitution and the
principles of multiple purpose use consistent with the public
interest. However, this subsection also recognizes that the
trust principles established in AS 37.14.007, added by
chapter 66, SLA 1991, must take priority if they conflict with
multiple purpose use.

2.2 ,Subsection (b)(2) provides a 30-day public
comment period to precede final land disposal decisions. This
period is intended to ensure that trust beneficiaries, trust
land developers, people who use trust lands for ooher
purposes, and other members of the public have an opportunity
to have their views considered by the trust authority.

2.3 Subsection (b)(3) requires public notice of
final decisions to dispose of trust lands.

3. The proposed revision to AS 37.14.036(c) adds a
definition of "unrestricted general fund revenue of the state"
to the bill.

4. A new subsection (@) containing key definitions 1is
added to AS 38.05.800.

4.1 In order to clarify that the land in the
corpus will include both surface and mineral estates, "land"”
is so defined.

[J41M-0006/AAMO0430.0111 -1 V16/8
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4.2 In order to make the entire section read more
easily, and to specifically cover as many typae of leasehold
estates as possible, "lease" is now a defined term.

4.3 The Department of Law has expressed concern
over the ambiguity inherent in stating that "conveyed or
encumbered”™ 1land is not being returned to the trust. To
satisfy this concern, "conveyed or encumbered”™ 1is now defined.
Conveyances to native corporations, municipalities, and the
University of Alaska are now specifically included as
"conveyed or encumbered”™ land. In addition, ANCSA selections
are now defined as being "conveyed or encumbered.” Finally,
the Department of Law had concluded that under SB 67/HB 201
land with native allotment claims would go back to the trust
and that the trust would be compelled to challenge these
claims. To avoid this problem, lands covered by native
allotment claims are now also defined as 'conveyed or

encumbered.™

4.4 A definition of "right-of-way"” 1is included to
reflect the fact that roads and other improvements are
constructed pursuant to land use permits and letters of entry.
In some cases these valid rights have never been reflected 1in
a right-of-way permit because the issuance of such permits has
been barred by the superior court®"s preliminary 1injunction
since July 9, 1990.

5. The existing language in AS 38.05.800 would become
new subsection (b) of the section.

6. New subsections (¢) through (i) would be added to
AS 38.05.800.

6.1 New subsection (¢) clarifies that any land
remaining iIn the corpus of the trust remains subject to the
terms, conditions, and provisions of all third party rights.
This new subsection validates such third party interests, thus
satisfying another concern of the Department of Law.

(Chapter 66 currently contains as such provision, although the
settling plaintiffs did agree in the Chapter 66 settlement
agreement that the trust would take all of its land subject tm™»
third party interests.) Subsection (¢) 1is not intended to
validate or question the validity of RS 2477 rights-of-way
which may or may not exist.

6.2 New subsection (d) clarifies that trust I<*nd
will also remain subject to any mining claims or leasehold
locations that were acquired and continued in compliance with
current applicable law. Unlike the third party interests
covered by subsection (s), there is no legal document to
reflect the terms of mining claims or Isasehold locations

[14164-0006/AASJ0430.011) -2 JiH/93



(unless they are subsequently converted to a mining lease,
which 1is covered by subsection (c¢)) and DNR normally makes no

“"validity””determination. The holders of mining claims and
leasehold locations would therefore be subject to the statue
quo under SB 67/HB 201 - they v/ould face the same challenges
from the trust that they could face from the state -- the

trust simply takes subject to the claimant®s rights, if any.
IT the claimant can satisfy the legal requirements of a valid
claim, the claim will be valid. Original mental health trust
land has been closed to mineral entry since November 5, 1985
pursuant to court and DNR orders so the only mining claime or
leasehold locations of concern will be those that were validly

located prior to that date.

6.3 Neither subsection (¢) nor (d) use the common

legal term "valid existing rights,”™ because the Weiss
plaintiffs have asserted that there are ng valid third party
rights in mental health trust land. Therefore, the revisions

provide that the trust takes subject to any of the mentioned
interests, whether or not they are valid from the point of
view of the WelISS plaintiffs. As previously mentioned, the
one exception 1is that the trust would stand in the state"s
shoes in being able to challenge any mining claim or leasehold
location that has not been acquired and continued in
accordance with existing applicable law.

6.4 New subsection (e) 1is a mandatory provision
requiring dnr to manage all land that is subject to any third
party interest enumerated in subsections (¢) and (d) for as
long as the enumerated interest remains in effect. This
provision eliminates the possibility of litigation by third
parties against the trust and the state on the ground that
third parties have a contractual right to have DNR as their

land manager.

6.5 New subsection () Ffurther provides that DNR
will manage all land covered by third party interests pursuant
to the laws and regulations applicable to general grant land,
except that all proceeds from such lands shall be placed 1in
the mental health trust income account. Again, this provision
is necessary to prevent litigation by third parties against
the trust and the state for breach of their contract rights,

6.6 By defining "land™ 1in 6 jlon (&) as both
the surface and mineral estates, the r ﬁgéd revisions
clarify that if any interest has been carved out of either
estate, then DNR must manage the entire estate like general
grant land for as long as the third party 1iInterest remains 1in
affect. This provision is necessary to avoid "split estate"
problems that are likely to cause litigation. For example, 1in
the case of an oil and gas lease, if DNR manages the

114166-0006MA930430.011] 3- 313193



subsurface estate but the trust authority manages the surface
estate, the trust authority might attempt to take action to
impair the contract rights of the oil and gas lessee (suah as
by charging a surface use fae for the lessee®s drilling rigs

and equipment).

6.7 New subsection (g) allows a third party
contract holder, the trust authority, and DNR to waive DNR"e
management of the land iIn question. This gives any affected
third party the option to seek a three-way agreement with DNR
and the trust to have the land subject to the third party®s
interest managed by the trust authority pursuant to whatever
land management regulations and standards the trust authority
eventually adopts for normal (unencumbered) trust lands,

6.8 New subsection (h) specifically states that all
original mental health trust land not included in the corpus
of the trust pursuant to AS 38.05.800 is raleaaed and removed
from the trust and is no longer subject to any of the
provisions of the original 195c act. (Again, this 1is a
provision which is implied, but is not explicitly stated, 1in
Chapter 66.)

6.9 New subsection (i) specifically provides that
DNR will actually convey the land that is being returned to
the trust.to the trust authority and that the trust authority
takes its title subject to all protected third party interests
and the restrictions of AS 38.05.800. The same public notice
process (a 30-day publia comment period) contemplated for
conveyances of land under chapter 66 from DNR to the trust
authority will apply to reconstitution of the trust under

SB 67/HB 201.

7. These revisions remove the concerns set forth 1in
Sections V, VI, VIIlI, X.3, and X.4 of Charlie Cole"s
February 3, 1993 letter to Senator Mika Miller. The proposed

revisions to SB 67/HB 201 are, like Chapter 66 itself, a
"settlement” of the dispute different from that mandated by
the Alaska supreme Court in 1985. Although there 1b nothing
in that 1985 decision indicating that the state has c
“"fiduciary duty"™ to manage trust lands solely to maximize
revenue to the trust, even if this were true, this would be in

direct conflict with third party contract rights. The
proposed revisions protect these third party rights as long as
the particular land Interest remains in effect. When the

third party land interest expiree, terminates, or 1is
surrendered, the subject land reverts to the trust for
management pursuant to whatever standards have been adopted by
the trust authority,

(14183.0006/AA930430.011 L4 2
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ATTORNEY GENERAL SAYS CHAPTER 66 AMENDMENTS
MAY NOT BE NECESSARY

In a brief filed Wednesday, May 5, in.superior court, the Attorney
General said that Ieglslatlon to amend Chapter 66 may not be necessary:

i G

See pages 2-3 of the State’s opposition brief (attached).

For more information, contact Jeff Jessee, 344-1002.
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1M THE SUPERIOR COURT POR TOB STATS OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS
vern t. weisS, Tather and next
friend of CARL WBISd, a minor
child, and EARL HILLIKER, on
behalf of thaaselves and all
others similarly situated; the
ALASKA MENTAL HEALTH ASSOCIATION,
NARY C. NANWAK, and JOHN MARTIN,
on behalf of theaselves and all
others similarly situated;

ANVTA BOSEL, FRANCES DOULJIT,
SHARON GOODWIN, AND GABRIEL HAVOC;

and B«L>, M.K., and ALASRA
addiction rehabilitation services,
Plaintiffs,
V. Case No. 4FA-82-220B Civil
STATE OF ALASKA,

Defendant.

orPMxnca to XCfXOT]to

m | NnocssalNOS

Defendant.»State of A’asXa ('state") opposes Marathon
Oil Coapany and Onion Oil Comp;ny oi California's ("oil company
Intervenor-le”~sees™) Notion to Stay proceedings. Contrary to oil
co&pany interv%?or—lafieees' allegati one, the termination of the
settlement agreement on Ray 11, 19 >8 is not s certainty. 1t
would prejudice the other parties to this litigation, as well as
the public, to stay processings on Lssuee this court has found
“crucial t0 tho iaauec before tha COUTL.m Rea  Ord<r rat

intervention of Marathon and Union Oil Companies (January 22,

1991).
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Oil company intervenor-lesi eea givs the laprrsalon that
the settlement agreement will automatically terminate on Nay 11,
1593, the 60th day following the state"s letter invokijvTl Article
I11, section 31(c) of the Settlement Agreeaant. This 1ic not
true. Section 31(e) gives the partiss et least sixty days to try
to reach another agreement for relie to third-parties, however,
nothing 1iIn that section prohibits the parties from jointly

agreeing to extend the time with n Which to raaeh another

agreement.

Prior to the court's April 26, 1993 Memorandum Decision
and Order Re: Intervenors' COWPlaint ('Memorandum Decision™) the
state and settling plaintiffs had lean exploring a variety of
ways to provide relief to the af acted third-parties. The
Manorandua Decision, however, SUcrested a straightforward
legislative resolution of the settl ament®s legal problems that
would make it more likely that the eo irt would ultimately approve

the settlement and, ee e result, prcwide relief to those third-

patties. Since April 26, as :oll company intervenor-lessees”
noted, the parties have devoted their energies toward a
lcgiolativo solution. oil *o»pany intervanor-lesseas’

Memorandum In Support of Motion to Stay Proceedings at 3 n.lI
(=01l company intervenor-lessees®™ Memorandum'™); See also B
ArXe, ‘"Hickel puts priority on aantal health Ulands bill,"”

Anchorage Qallv Mews, at 8-2 (May 4 1993) (Copy attached).

Even if the legislature loss not pass the settling

parties®™ proposed legislation, however, there are other options

STATS"= OPPOSITXOS TO NOTION TO B H Ff W DIFttS FACI 3
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that the parties can explore. HJh all indication* pointing
tcw»rd chapter &being a legal an I constitutional vehicle to
settle this litigation and, thereof, providing the relief to
affected third-parties, it is lei« likely the stats would
terminate the settlement agreesant because of concerns about
providing relief to third-perties. 1indeed, approval of chapter
6€ aa settlement may provide the nost expeditious relief to
sftfooted third-partis.

The court has stayed the proceedings an preliminary
approval for seventy daye to give tha state and settling parties
time to try to reach agreement concerning the hypothecated land
list and the application of As 38.04 and 38.0S to the
reconstitution. A prompt decision >y the court with respect to
the oil ooapany intervenor-lesseee”™ complaint would aseint th*
parties 1iIn their negotiations. Il the court granted summary
judgment in favor of the state aid settling plaintiffs, the
parties would be even more inolined to roach agreement to 'save"
the settlement. IT the court grant id summary judgment in favor
of the oil companies, either In vh>le or in part, the parties
would th*n have the opportunity to respond to that deoision at
the same time they are negotiating war the two other problems,
It would prejudice the state, settling plaintiffs, and the
public, for the parties to spsnd outOtantial amounts of time and
money to attempt to re9oivc two pro* leas with the settlement, if
several months later the settlemerl were to fail because the

court were to find that oil and gae :.eases may not bo transferred

ITATS't OWOSItIOS TO HOtIOS TO 6T*T fpOCHDISO* IME 3
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to the trust authority.

Moreover, it should be poirjtad out that the possibility
of the termination of the Battlement
has not been a compelling reason ijn the past for any of the
court®s decisions. Th* possibility of termination vas obvious on
January 14, 1393 when the court deiled the state and settling
plaintiffs® joint notion for relief for third-parties. The court
issued that decision a week before granting the oil companies
intervention, conditioned upon exped ted discovery and briefing,
so that their issues could be prompt y addressed. ES“A Order Bei
intervention of Marathon And Onion 6il Companies at 2 (January
22, 1993), This court, in denying the re-filed joint notion on
April 19, 1993, again recognised
either party sight terminate the settlement agreement,lyet such
possibility did not result in this ewrt pieceaealing its recent
Memorandum decision addressing invironaental intervenors”
challenges to chapter <6.

Staying the proceedings (T] oil company intervenor-
lessees” complaint will only serve to further the strategy of
opponents to chapter M who have brc*ght challenge-*, to chapter 66
seriatia so as to perpetually sxteid the prsliainsry approval
process. The 1issues related to the oil company intarvenor-
lo*»eea®™ complaint have boon fully iiriofed and will be ripe for

decision as eoon ac oral argument i« concluded. It will further

1 S;fa order et 2 (April 19, 1SP3) (The state®s notice of
termination aerely the axerciee 0f a right which the court
knew the State had and eould use')

STATI"C OMOSXTIOU TO aOHCH TO STMF £SOCt D1KCS wwa 4
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the interests wi judicial aconomy to conduct the oral argument
and render the decision now while tha issues are still fresh in
both th* court®"a and the partier* attorney#" minds.

That the court should randjer d proapt *< laion on oil
company Intervenor-leeeeea”™ olaime holds true even 1if the
settlement embodied in chapter 66 and the settlement agreement is
eterminated.” This la because the Issues raised by oil company
intervanor-leesees” complaint in intervention will not
necessarily become sooted by termination of the settlement
agreement. These 1issues are: "(3) lease assignability, (@)
applicability of the Administrative Procedure Act £"Xf*A"™] to DNR
order 135 and the broad land-uao provisions of the settlement
Agreement, and (J) the legality of tha Agreement"a provision
regarding sharing of confidential materials.* Oil company
intervenor-lessees®™ memorandum at

With respect to the first issue, the parties to V\is
litigation will be faced with the 1isua of whether oil and gas
leases aay be transferred fros DNR to "trust status””even if
there is no settlement end the state and plaintiffs are back in
litigation. There are at least thr<a Active oil and gee leases

on original trust land.l1 Pursuant to the Alaska Supreme Court-®s

* in the affidavit of Carol Wilkinjon attached an exhibit 1 to
the state”s Reply to Opposition of lurathon and Unocal to gumnary
JudgMgnt Notions of State and seti}ling Plaintiffs (April 17,
1993 the state identified leasee numbers 31129 and 3S91S0
as active oil and gas leasee conte lining original mental health
trust land still ownad by the State. In preparing this
opposition the steto rc-roviev*d fil = 369190 «nd determined that
that lease had been terminated in nber 1990.

(continued...)
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direction in Weiss v.-Stats. all original trust lands that have
not been sold suet be returned 0 trust status. in any
reconstitution of the trust, the court vill almost certainly need
to resolve the issue of vhather oil and gas leases on original
trust land nay be returned to trust itatus, either by conveyance
to ths Trust Authority under chapter 66 or otherwise,

Although there would be no "trust authority”™ 1in a
litigated reconstitution, it is undis”®utel that the reconstituted
trust lands will be administered as trust lands rather than as
general grant lands« This seans that the objections oil oonpé&ny
intarvsnor-lisseec” raise with respect to ths proposed Trust
Authority savaging oil and gas lea;es would apply with aguol

force to th* stats managing oil <nd gas [leases returned to

reconstituted, trust status. $»« a.g oll company Intervenor-

a (...continued)

The settling plaintiffs have lJantifled oil and gas lessee
ADL numbers 11129 (Isssest Shall , (0553 (lessee: Chugaoh
Electric), 9:t9€99 (lessee: Chugaeh Electric), 3591*7 (lessee:
Micalief), 31*9159 (lessee; Danco) IS active leasee containing
original trucit land still owned by state (compere tables X
and 11 of the affidavit of David L. 1homaa attached as avMblt V
to Neaorandun in Support of Kotion of Settling Plaintiffs for
Summary Judgnoent Dismissing compla nt in Intervention of Oil
Coapsnlss (Margh 1993). Ths stste terminated leasee 359157
and 359139; AoVs , that terminatip:n Is being appealed, c.f.
i mes w. White"s Motion to Amsnd_Pre [ninary injunction filed in
IS cess ot July 30, 1992/ Btaku '* opposition to James W.
whits™s notion to Aasnd Preliminary} injunction dated August 17,
1992; Orders denying Jams* w. Whits L Motion to Amend Preliminary
Injunction, Cenying J. White"s requ it for Hearing, and nanylng
Intervention of J, White all dated September 11, 1992.

it appears then, that there ar> at least tnrae aetiva oil
and get leases containing original trust land still owned by ths
state = - ADL numbers 31129, 60553 I,1d 319699.

arars”"s orroeifrow to motion to i tm wociidxbgj K 6
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leaaeos®™ Memorandum in Support of Motion for Summary Judgment,
15-33 (Knroh 22, 1993)/ fc*ply of Marathon and Unocal to State and
Settling plaintiffs7 Oppoeltlon* to potion for Summary Judgment,
16-12, 27 (April 19, 1993).

While none of the three remaining original trust lend
leases are Marathon or Onion leases, th* arguments raised by oil
company intsrvenor-lessees against Ne€ transfer of their leases
also apply to oil and gae leasee held by other persons and
companies. Indeed, oil conpany intejrvenor-lessees, in all their
briefing, have not once dravn a distinction between an oil and
gas leasee issued on original truit land and an oil and gaa
leases issued on general grant land 1 Ths state used the same
standard lease forms for leasing o riginal mental health trust
lands and general grant landa* 5a i State®"s Nonoppocition to
Settling Plaintiffs® Susaary Judgment Motion and Opposition to
Marathon and Unocal7* Summary Judgment Motion at 13 anr Exhibit
2tnereto (April a, 2999)) State7
Motion for Summary* Judgment with Haspect to Issues Raised In
Marathon and Unocal7* Complaint, Exhibit 14 at 24-38 (March 2
1993) ('state7* memorandum'); and Neaorendum in Support oe Motion
of Settling Haintiff* for summary Judgment Dismissing Complaint
in Intervention of Oil Companies, Affidavit of David Thomas,

Exhibit 1 at 9-7 ((March 22, +tmbm) ("rattling plaintiffs7

3 Table XI of D?Vld Thomas? affid svit referenced in footnote 2
Identities tan 0| qum leases .. ntalning both original truet
Iand nd general grant lard where sLther Union or Marathon was.
or is, the lessee.

STATt'f OVPOSZIXON 10 NOT10« TO ITICf MOC1 tOIICS FA<Q 7
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I memorandum™). Just because '[=] “strict reconstitution® of the

J trust pursuant to Valc« la not of ditect Concern to Karathon and
} Unocal"4 that does tot mean that a sStrict reconstitution is of
4 no concern to tha stt>te or tha publ Lo. Either ths oil and gas
J l*as«s can be fcrsnsfurrsd to trust status or they cannot b*
»  transferred. Having had tha issue of the transferability of ths
T leasee raised, and having fully brjUfad it, ths state is not
I willing to drop this issue and risk ljater litigation by other oil
> and gas lessees challenging ths retim of their leases to trust
© status.
I with reapsct to the seejond and third issues, the
It applicability of the apa to ths negotiating and drafting of a
settlement agreement and department order, and ths sharing of
confidential information between ths state and settling
b plaintiffs, these issues art alsost certain to arise 1iIn any
D future proposed settlement of this litigation. lhe settling
r

plaintiffs have bean adamant that®,my settlement of this oac#
must be accompanied by a settlement Igreemont, both the state and
I»

settling plaintiffs have articulated

settlement agreement Cannot ba and whould not bo promulgated ao

Ry

a regulation. Sass.g- stats®"s memorandum at 45-49? settling
plaintiffs® memorandum at 41-74. The stats and settling
plaintiffs have also explained why a department order such as

Department Order /1J5 is not a regulation and need not ba

promulgatsd like one. State"s memorandum at 49-54; settling

UJCMQJ(D

* Oil company intervenor-Isssees®™ memorandum at 5.

g?ats "S orooeiTxoa to morion to stat moc ®bukos
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plaintiff** memorandum at 53-68. Similarly, tha stata and
Mttling plaintiffa negotiated a pjrecedure iIn the settlement

agreement for the sharing of confidential information betveen
the* that tha parties stronglj believe t* legal and
constitutional. They vovjd likely vse the same procedure again
in any future settlement agreement tlet includes a land exchange
as part of the compensation provide*!

Thus, aven if th* part ea terminate the current
settlement agreement, should they enter into any Tfuture
settlement agreesant, the APA and Xnfidentiality issues will
likely rise again. Therefore, it ic important to the settling
parties Tfox the court rule on the cross motions for summary
Judgment. Even if the APA and co ifidentiality 1ioeucc become
technically moot in the event the pat ties decide to terminate the
proposed settlement agreement (of course, these issues are not
now moot at the settlaeent agreement
uy still resolve disputes that air# 'moot* undw th* public
interest exception to tha mootneiia doctrine. Alaska Pint)
gpcttera Assoc, V. Stats. 93* P,2d 798, 800 n .l (Alaska 1992)
(regulation that vas the subject ol appeal was withdrawn aftar
briefs submitted to court, court (ecided case under public
interest exception to the mootneiis doctrine). The public
interest exception involves oonsidez ation of three main factors:

() whether ths disputed ssues are capable

of repetition, (@) whether tha aootoese

doctrlna, if applied, may mmrepeatedly

eireumvent review of ths 1issues, and (3)

whether the ISsuee pResented *r» so
important to the public Interest as to

STATB'S OSPOSIttCX TO MOTION TO STAT PAOCI Dwca Mas s
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justify overriding the aoctnoss doctrine.
fninwuls MarXetlna A*s"n v. £tata. *17 P.2d 917, 920 (AUsKa
1991)r The public interest exception to the mootness doctrine
applies to the trial courts as veil Ssi  Kltlu*e*stl V. Atqo
umita Tnr.. sea r. supp. >33, *38 (D. Hast--: *93*) awaaallL
disaisaefl and vacated 7*2 F, 2d 800

The issues raised by oil company intervanor-lessees
fall squarely within the p=b,lI*c i«ta*eat exception. As explained
above, the APA and confidentiality p revision are liXely to arise
again if there Is a future settleaeit agreement. Applying the
mootneos doctrine, and staying the jroceedings, would moan that
the parties would face substantial uncertainty if thay attempted
to negotiate any futurs settlement IT the parties knew in
advance that they sust approach the negotiation of a sottlament
agreement as though ths state vara promulgating a regulation,
than the partis* vould try to figuie out a way to do ao. If,
hovevar, tha parties are not advise* that this ie the law until
after they agree to another settlement agreement, then, thay
vould be forced to start all over age.
waste of time end effort * -all at j~ubllo expense. In addition
to this being a costly path to follow, it would also frustrate
the public interest in a pr pt resolution of this litigation.
The more guidance the court « n provide to the parties, the more
likely it ia that the partlaa say someday reach a mutually
agreeable and lawful settlement.

in sum, the issues raised by oil ooapany intarvenor-

<TATI'S QFRCAITXCS TO HOIZDF TO * IV WOCTIDWCS tMB 10
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A prompt decision on thsir complaint
The

lessees are far moot,
c&n only help to =Kpodite the reeoluljion of this litlgetion.

state urges the oourt to deny oil company intervener-lessees”

notion to etay the proceedings. >
Respectfully aubnitted day of Hey, 1903,
CHARLIE S. COLE
ATTOBJI
o\
! ifendy

assisStant Attorney General

{tATB'S OPPOSITION TO XOT10K TO IW  JKOCNIOXHO* PMJ* 11
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INTRODUCTION

Three dispositive motions regarding the 1intervenors-”
complaint are before the court. The State has sought summary
judgment as to all counts in the intervenors®™ complaint. Vern T.
Weiss and Earl Hilliker, the Alaska Mental Health Association, Mary
C. Nanuwak, and John Martin,1l ["Settling Plaintiffs™] have sought
dismissal under civil Rule 12(b)(6) or, in the alternative, summary
judgment, and have joined 1in the State®s motion.2 The Alaska
Center for the Environment, Alaska Sportfishing Association, Lynn
Canal Conservation, Northern Alaska Environmental Center, Sierra
Club, Southeast Alaska Conservation Council, Susitna Valley
Association, and Trout Unlimited, [the "Intervenors,"™] have sought
summary judgment and declaratory judgment.

The Intervenors have brought a broad-based constitutional
attack on the proposed settlement reached in this case between the
State and the.. Settling Plaintiffs. The Ilegislative vehicle for
that settlement, Chapter 66,. SLA 1991 ["Chapter 66"], is the
subject of the attack. The Intervenors have made the following
claims: (1) Chapter 66 violates Article VIII, Section 10 of the

Alaska Constitution by its failure to include adequate safeguards

1 At the time the motion was Ffiled a third group of plaintiffs
had joined the settlement. They have since withdrawn.

2 Alaska Civil «Rule 12(b)(6) permits the dismissal of a
complaint for failure to state a claim upon which relief can be
granted. The court may consider only material contained in the
pleadings in ruling on a motion to dismiss for TfTailure to state a
claim. See, e.g-. Kollodge v. State. 757 P.2d 1024, 1026 (Alaska

1988). Where matters outside the pleadings are considered, the
motion must be treated as a motion for summary judgment. Alas. R.
Civ. P. 12(b). The court is relying on many materials outside the
pleadings in these motions. Thus, all motions are treated as

motions for summary judgment.



of the public 1interest in connection with the disposal of state
lands and 1interests r.-erein; ((2) Chapter 66 violates Article IX,
Section 15 of tha Alaska Constitution by Tfailing to provide for
payments to the Permanent Fund; (3) Chapter 66 violates Article 11,
Section 13 of the Alaska Constitution by mixing appropriations with
other matters in a single bill; @) Chapter 66 may not become law
because it did not pass three readings in each house of the
legislature, as required by Article 11, Section 14 of the Alaska
Constitution; (6) Section 56 of Chapter 66 excessively delegates
legislative powers to the Department of Natural Resources and the
settling plaintiffs in violation of the separation of powers
implicit in the Alaska Constitution; (6) the Alaska state
legislature breached its fiduciary duty with respect to the public
trust in lands and natural resources when it purported to enact
Section 56 of Chapter 66; (7) Chapter 66 violates Section 6(i) of
the Alaska Statehood Act, Pub. L. No. 85-508, 72 Stat. 339 (1958) ,
and Article VIII, Section 9 of the Alaska Constitution by 1its
failure to require reservation of the state"s right to mineral
deposits; (8 Alaska Statutes 38.04 and 38.05 preclude the
commissioner of natural resources from conveying any land to the
Alaska Mental Health Trust Authority ["AMHTA™] pursuant to Section
55 of Chapter 66 unless the conveyance is consistent with
classifications and Jland use plans adopted pursuant to those
statutes; and (9 the AMHTA will be required to manage the trust
lands included within the Haines State Forest Management Area and
Weiss v. State

4FA-82-2208 Civil
MD&O 2



the Tanana Valley State Forest consistent with Alaska Statutes
41 .15.300-.330 and 41.17.200-.230 and .400 and management plans
adopted under those statutes. Before turning to each of the claims
made, it is useful to place these motions in the context of the
broader framework of this litigation.

The mental health lands trust was created by Congress in
1956. It was one of the major features of,the Alaska Mental Health
Enabling Act ["Enabling Act™], Public Law No. 84-830, 70 Stat. 709
(1956). Section 202 of the Enabling Act contained a one million
acre land grant from the federal government to the Territory of

Alaska. Section 202(e) created the trust:

All lands granted to the Territory of Alaska
under this section, together with the income
therefrom and the proceeds from any dispositions
thereof, shall be administered by the Territory of
Alaska as a public trust and such proceeds and
income shall first be applied to meet the necessary
expenses of the mental health program of Alaska.
Such lands, income, and proceeds shall be managed
and utilized in such manner as the Legislature of
Alaska may provide. Such lands, together with any
property acquired in exchange therefor or acquired
out of the 1income or proceeds therefrom, may be
.sold, leased, mortgaged, exchanged, or otherwise
disposed of in such a manner as the Legislature of

Alaska may provide, in order to obtain funds or
other property to be invested, expended, or used by
the Territory of Alaska. The authority of the

Legislature of Alaska under this subsection shall
be exercised in a manner compatible with the
conditions and requirements imposed by other
provisions of this Act.

The State of Alaska, as successor to the Territory,
managed the lands in the mental health lands trust without
maintaining separate accounting. In the 1970"s there was growing
Weiss v. State

4FA-82-2208 Civil
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pressure on the legislva™"~3 to convey lands owned by the state to
both municipalities and to private individuals. Additionally,
there was pressure to set aside some state Jlands for public
purposes such as parks, recreation, and wildlife habitat. The
lands which had been selected as mental health Qlands were among
the most attractive state lands for both private ownership and
public purposes. Much of the land surrounded municipalities. Much
of the land was in areas prime for development. Additionally, much

of the 1land was in areas well-suited for retention Tfor public

purposes. The mental health lands were among the first that had
been selected by the state, since selection began prior to
statehood.

In 1978, the legislature enacted chapters 182 and 181,
SLA 1978. Those acts redesignated the mental health lands as
general grant lands to be managed as all other state lands. The
act contained a proviso for the payment to the mental health truj t
for the loss of the lands "subject to legislative appropriation of
sufficient funds.”™ No money was ever appropriated.

Following the 1978 redesignation, the State proceeded to

convey and reclassify many of the most desirable lands which had

been selected as mental health trust lands. Up to 50,000 acres
were conveyed to third parties. Over 40,000 acres were conveyed
to municipalities. Over 350,000 acres were placed in legislatively

Weiss v. State
4FA-82-2208 Civil
MD&O 4



designated areas3 such as state forests, parks, and wildlife
refuges. Today only about 35% of the original one million acres
is unencumbered.

Vern Weiss and Earl Hilliker TfTiled this lawsuit as a
proposed class action 1in 1980 They claimed that the legislative
redesignation in 1978 was a breach of trust and they sought relief
from the court on behalf of all beneficiaries. They maintained
that the state breached the public trust by failing to account for
revenues realized, using revenues for purposes other than mental
health care, and redesignating the mental health lands as general
grand land. The superior court ruled that the state breached its
duties as trustee by removing the mental health trust lands from
the trust and redesignating them as general grant lands, but ruled
that invalidation of the redesignation legislation was not an
available remedy. As a remedy, the superior court ordered that the
trust was to recover from the state an amount equal to the fair
market value of lands conveyed from the trust as of the date of
conveyance plus pre-judgment interest from the date of each
conveyance. Additionally, the superior court ordered a set-off for
all money spent by the state on mental health care. Both sides
appealed from that decision.

3 Legislatively designated areas are lands designated by law
as a state park, state forest, state game refuge, state wildlife
refuge, state game sanctuary, state recreational area, state
recreational river, state wilderness park, state marine park, state
special management area, state public use area, critical habitat
area, bald eagle preserve, bison range, or moose range. See
Chapter 66, Section 54(6).

Weiss v. State
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The Alaska Supreme Court held that the state breached
the public trust created by Congress when it redesignated property
in the trust as general grant land. State v. Weiss. 706 P.2d 631
(Alaska 1985). The court invalidated the redesignation statute.
However, the Alaska Supreme Court disagreed with the remedy
proposed by the superior court. Instead, the court held, "that the
trustmust be reconstituted to match as nearly as possible the
holdings which comprised the trust when the 1978 Jlaw became
effective."” Weiss. 706 P.2d at 684.

The Alaska Supreme Court provided the following guidance
to the trial court on remand:

Those general grant lands which were once
menta] health 1lands will return to their former
trust status. In the event exchanges have been
made, those properties which can be traced to an
exchange involving mental health lands will also be
included in the trust. To the extent that former

mental health lands have been sold since the date
of the conveyance the trust must be reimbursed for

the TfTair market value at the time of the sale. In
calculating the total amount owed, the trial court
should grant a . set-off for mental health
expenditures made by the state during the same
-period. In the event that the expenditures exceeded
the value of land sold, the state need not furnish
cash as part of the reconstitution. The goal 1is to
restore the trust to its position just prior to the
conveyance effected by the redesignation

legislation.
Weilss. 706 P.2d at 684 (footnote omitted). The court specifically
declined to rule on questions raised by the amicus regarding the
title held by the conveyancees and bona fide purchasers of mental
health trust lands. See Weiss. 706 P.2d at 684 n.4.

The Supreme Court"s 'guidance'™ created almost as many
Weiss v. State
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issues as it resolved. Because the set-off is only applicable to
lands ™"sold,"™ it is in the beneficiaries”™ interest to have as few
lands as possible be classified as "sold."™ Thus, serious questions
regarding the title held by third parties to whom Qlands had been
conveyed as well as the effect of knowledge of the trust violation
on possible bona fide purchaser status have presented major
difficulties. Additionally, serious questions are created by what
expenditures by the state should be included within any set-off
made. Important questions arose regarding the future of lands
placed in legislatively designated areas such as state forests,
parks, and wildlife refuges. These and other unresolved issues
have led the parties to attempt settlement on several occasions.
The most recent attempt to settle this lawsuit received
legislative approval in 1991. Near the <close of the 1991

legislative session, most of the attorneys for the parties reached

accord on a framework for resolution of the case. This framework
was adopted by the legislature 1in Chapter 66, SLA 1991. The
parties continued negotiating a settlement agreement. On April 6,

1992, the proposed settlement agreement was signed by three of the
four attorneys representing plaintiffs and Attorney General Cole;

it was approved by Governor Hickel and Department of Natural

Resources Commissioner Harold Heinze. It was then presented to the
court for approval. Litigation over the proposed settlement is on—
going.

Chapter 66 involves two principle components in

Weiss v. State
4FA-82-2208 Civil
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settlement of the litigation. First, it provides a land-based
solution for the reconstitution of the trust. It also creates a
new mechanism for managing the trust and developing the
comprehensive mental health program for Alaska. To do so the
Alaska Mental Health Trust Authority ["AMHTA"™] was created. It is
primarily the first component of the settlement mechanism, the
reconstitution of the trust, that is at issue in the Intervenors*
complaint.

The reconstituted trust 1is designed to 1include both
original mental health trust lands and substitute lands. Section
54 of Chapter 66 provides which of the original mental health trust
lands are to be reconveyed to the trust. Essentially, original
mental health trust lands that have not been conveyed or encumbered
by the state and are not in legislatively designated areas are to
be returned to the trust. Additionally, original mental health
trust lands "subject only to oil and gas leases, coal leases, or
timber contracts™ are to be returned to the trust. Original mental
health trust lands in the Haines and Tanana Z/Zalley State Forests
are to be returned to the trust. Other original mental health
trust lands, acceptable to the plaintiffs, that are not 1in
legislatively designated areas and have not been conveyed out of
state ownership may be reconveyed. Since it is clear that the
trust cannot be reconstituted solely with original trust Ilands
under these rules, Chapter 66, Section 55 provides for a mechanism
for the selection of substitute lands to be conveyed to the trust
Weiss v. State
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as compensation Tor those lost. The substitute land 1is designed
to be of equal fTair market value and as comparable as practicable
with the lands that have not been returned. Additionally, Chapter
66, Section 56 provides security to the beneficiaries should the
state default on the reconstitution. Specifically, Section 56
created a pool of lands "Hypothecated to the mental health trust.”
Subsection (d) provides:

Upon default, or if the trust is not reconstituted

by December 1, 1994, the foreclosure of the

hypothecated Ilands, including the parcels to be

foreclosed and the manner of foreclosure, shall be

determined by the [Alaska Supreme Court].

Chapter 66 1is, not immediately effective. Pursuant to
Section 58 of Chapter 66, the act only becomes effective "upon
entry of a final order dismissing [this litigation] and the
expiration of any time for appeal.”

More detailed background and analysis of the various

provisions of law is includeu where necessary in the discussion of

the specific arguments made in these motions.

Weiss v. State
4FA-82-2208 Civil
MD&O 9



I. DOES CHAPTER 66, SLA 1991 VIOLATE ARTICLE VIIlI. SECTION 10 OF
THE ALASKA CONSTITUTIIM?

The Intervercrs claim that Article VIIl, Section 10 of
the Alaska Constitution has beer, violated through the enactment of
Chapter 66, SLA 1991. The Intervenors maintain that Article VIII,
Section 10, mandates that the legislature enact "other safeguards
of the public iInterest”™ for any disposal of state lands. They
argue that Chapter 66 contains no such safeguards for the disposal
of lands by the AMHTA.

The Settling Plaintiffs and the State argue that public
notice 1is the only requirement of Article VIII, Section 10 of the
Alaska Constitution and that Chapter 66 meets that requirement.
Alteratively, they maintain that Chapter 66 provides adequate
safeguards of the public 1iInterest to satisfy constitutional
requirements. The State also argues that Chapter 66 can and should
be construed as authorizing the Alaska Mental Health Trust
Authority to act consistently with whatever safeguards are
constitutionally required by Article VIII, Section 10, thus

avoiding the danger of unconstitutionality.

AL Does Article VIII. Section 10 Require the Enactment of "Other
Safeguards of the Public Interest”™ in Addition to Public
Notice?

Article VIII, Section 10 of the Alaska Constitution
provides:

No disposals or leases of state lands, or interests
therein, shall be made Wihhf ¥t prior public notice
and other safeguards of the public iInterest as may
be prescribed by law.

Weiss v. State
4FA-82-2208 Civil
MD&O 10



Constitutional provisions should be given a reasonable and
practical interpretation in accordance with common sense. ARCO
Alaska, Inc. v. State. 824 P.2d 708, 710 (Alaska 1992); Kochutin
v. State. 739 P.2d 170, 171 (Alaska 1987). When interpret®.ig a
constitutional provision, the court should examine (&) the plain
meaning of the language, (b) the purpose of the provision, and (¢)
the intent of the framers. ARCO Alaska. 824 P.2d at 710; Kochutin.
739 P.2d at 171. Becausea constitutional provision must be
ratified by the voters, the court must also examine the provision
in light of the meaning that the voters would have placed on its
provisions. State v. Lewis. 559 P.2d 630, 637 (Alaska 1977).

The Settling Plaintiffs and the State argue that Article
Vi, Section 10, requires only public notice when the state
disposes of land and allows the legislature to provide for such
"other safequards™ as are deemed appropriate. They argue that this
is the plain meaning of the constitutional provision and that the

use of the word "may requires that the court find that this
confers discretion on the legislature and does not 1iImpose a
mandatory duty.

The Intervenors assert that Article VIIl, Section 10 is
ambiguous but the best interpretation requires both public notice
and other safeguards of thepublic interest; the legislature Iis
given the discretion to choose what safeguards are appropriatein
addition to public notice. The Intervenors argue that the use of

the word "may"™ is not necessarily permissive, but depending on the

Weiss v. State
4FA-82-2208 Civil
MD&O 11



usage, may denote a mandatory obligation.

The court: concludes that Article VIII, Section 10 1is
ambiguous. It is not unreasonable to read this provision in either
way suggested by the parties. It is consisteit with the structure
of the provision to hold that only public notice is required, but
that the legislature may adopt other safeguards of the public
interest. It is also consistent with the structure to hold that
the phrase '"as may be prescribed by the legislature”™ modifies both
“"public notice™ and "other safeguards,”™ and that the duty to
provide public notice and other safeguards 1is mandatory on the
legislature in providing for the disposal of state lands.

The constitutional history suggests that the Intervenors
are correct 1in their 1interpretation of Section 10 as 1imposing a
mandatory requirement for "other safeguards of the public
interest.”

Issues related to the proposed state®"s handling of its
natural resource wealth and lands were among the most important
discussed at the constitutional convention. The importance of such
issues was highlighted by the Constitutional Studies prepared by
the Public Administration Service before the convention began. One
portion of the studies begins:

Of the many problems and 1issues facing the

Delegates at College, none has so great a long-

range importance as that involving Alaska®s lands

and resources. The lands and resources problem may

be stated thus: What should be the nature, scope,

and possible verbiage of constitutional provisions,

if anv. that may be necessary to assure that the

lands and natural resources of the new State of
Weiss v. State
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Alaska will b developed () to their highest
potential and for the benefit of all people of
Alaska? The two aims of development are not
incompatible and are both of equal importance.

Public Administration Service, 1 Constitutional Studies. Chapter
3, at 1 (1955) (emphasis in original). The report concluded:

In the first flush of statehood, the average
Alaskan will react, and very justifiably so, against
the unnecessary restrictions which have bound him
for so many years. He will nof take kindly to the
substitution of state red tape l,or federal red tape,
nor should.he. But the Alaskan will, as he thinks
over his situation, be aware that any state control
over resources which his judgment tells him 1is
necessary 1is his control, ordained by him through
the political process and subject to control and
change through the same media.

Psychologically, the emphasis in the first days
of statehood, so far as land aid resources policy
is concerned, will be in the direction of disposing
of the patrimony as rapidly as possible, to get it
into private hands so that immediate, and long-
delayed, development may commence at once. Yet
precipitate action could easily result in a
situation which the people would have cause to
regret in a few years.

This will be the critical point in Alaskan
development, not alone for resources policy but for

the entire TfTuture for the State of Alaska. The
stakes are huge, and they will attract persons and
corporations interested 1in them. Some of the
ventures will be legitimate, some speculative, and
some insidious. IT the drive 1is for slara-bang

disposal, without discrimination and the choice of
terms of sale or lease, the interests of all the
people of Alaska will suffer. IT disposition of
the land and its resources is made at ridiculously
low prices, the parable of Jacob, Esau, and the bowl
of pottage will be repeated; Alaska®™s patrimony will
have been dissipated for the small-benefit of
exploitation, or the non-benefit of fraud.

No constitutional provisions can be devised

Weiss v. State
4FA-82-2208 Civil
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which will present a perfect and complete barrier
to the determined commission of lands and resources
fraud or to "giving away" of the resources of the
people to interests for purpose of exploitation
rather than orderly development. But provisions can
be devised which will make it easier for the public
officials of the state to carry theilr burdens.

Id. at 54-56 (emphasis in original).

The Kkeynote speaker at the opening session of the
constitutional convention, E.L. Bartlett, Alaska®"s delegate 1in
Congress, focused his speech principally on an issue which he felt
to be among the most serious Tfacing the delegates, "the decision
taken upon the vital issue of resources policy." 6 Alaska
Constitutional Convention Proceedings, r"Proceedings"™) Appendix
I, at.3. "Bartlett stressed the challenge ahead for the State of
Alaska blessed with a vast land grant and with great resources.
He discussed the mistakes of the past, "the story of Alaska natural
resources has too often been one of exploitation with very little
of the great wealth extracted going to pay for necessary
governmental services and for the permanent development of a sound
economy for the people.™ Id. at 4. He went on to state:

There will be a perfectly normal and healthy
desire, upon the assumption of statehood, to get
resources development going rapidly at any and all
costs. Reaction against the years of red tape
imposed by the federal bureaucracy which stifled
development 1is quite natural and understandable.
But in their eagerness to get resources development,
the people of Alaska should not lose sight of the
absolute necessity for 1long range policy 1in the
resources field. A degree of caution and judgment
exercised at the early stages of Alaska statehood,
which includes most basically the deliberations of
this Convention, will be repaid many-fold in true
future development — not exploitation or non-use.

Weiss v. State
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IT the public domain of Alaska is frittered away
without adequate safeguards, the State of Alaska
will wend a precarious way along the road that leads
eventually to financial 1insolvency.

Id. at 5-6. Bartlett warned of the dangers of fraud, exploitation
and corruption. He noted:

Alaskans will not want, and above all else do not
need, a resources policy which will prevent orderly
development of the great treasures which will be
theirs. But they will want, and demand, effective
safeguards against the exploitation of the heritage
by persons and corporations whose only aim is to
skim the gravy and get out, leaving nothing that is
permanent to the new state except, perhaps, a few
scars in the earth which can never be healed.

Id. at 7. Bartlett cautioned:

A  TfTailure to write 1into TfTundamental law basic
barriers to minimize fraud, corruption, non—
development, and exploitation may well be viewed
fifty years from now as this Convention®s greatest
omission. No perfect system of safeguards can be

e devised. The ingeniousness of man 1In interpreting
constitutions and statutes to his own ends can never
be completely limited.

Id.
The best evidence of the framers®™ intent can be found by
tracking the progress of the provision which became Article VIII,
Section 10 through the convention proceedings. Section 10 of the
Committee on Resource"s first proposal to the constitutional
convention required both public notice and other safeguards:
Disposals or leases of state lands or interests
therein shall be preceded by such public notice and
other appropriate safeguards of the public interest
as the legislature shall determine. Each such
transaction shall be subject to review or audit, as
prescribed by law.
6 Proceedings. Appendix V, at 79. The Committee®s commentary to
Weiss v. State
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this proposal clarified its intent:

Certain safeguards of the public interest are

essential - public land transactions. Such
transacti ..= j;.ay vary 1iIn 1importance from routine
matters co those of substantial value. IT general
constitutional provisions impose too rigid
rf£. _irements, the land administration could become
hopelessly ensnarled in red tape. As a result this

section of the constitution provides for the
legislature to establish public notice, review or
audit and other safeguards to protect the public
interest. As requirements change and many
transactions. become routine, appropriate
modifications can be made in procedures if rigid
requirements are not specified in the constitution
itself.

6 Proceedings at 85. Delegate Riley, the secretary of

Committee

on Resources, used similar language in introducing

section to the general body:

2 Proceedi

mprovision,

The tenth section is very brief. I think that
has merit as compared with most state constitutions
I have checked on this point, and it simply sets up
safeguards for observing the public 1iInterests in
the disposal of all the public domain. Such matters
as advertising, sales, competitive auctions,
competitive bidding, where the sales will be held
and under what conditions, we believe can all be
spelled out amply by the 1legislature without 1its
enlarging this article iIn the constitution.

ngs at 1107.

The next draft was submitted in January 1956.
now renumbered Section 12, provided:

Disposals or leases of state lands or interests

therein shall be.preceded by such public notice and

other appropriate safeguards of the public interest
as the legislature shall prescribe.

6 Proceedings. Appendix V, at 95. The only change made 1in

commentary to the provision quotedearlier was the deletion of

Weiss v. State
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words "review or audit." See 6 Proceedings at 100. Mr. Riley

described this provision to the delegates:

Section 12, by contrast with many state
constitutions, gives very brief mention of the fact
that the Jlegislature shall establish appropriate
safeguards of the public interest iIn measures it
takes for the disposition of natural resources.

4 Proceedings at 2452.

The discussion on the floor of the convention illustrates
that the delegates contemplated something beyond public notice as

a mandatory requirement:

Metcal f: Mr. Riley, on Section 12, 1 take it it"s
the meaning and 1intention of the Committee that
before the state can lease or sell any land or
interest they"ll be publicly advertised so the
highest bidder may have the chance to get 1it, and
not be handled the way it is now?

Riley: That"s the underlying thought. Some state
constitutions spell all this administrative
procedure out in detail. "The sale shall be ar
10:00 a-m. on the courthouse steps after 30 days
advertising . . ." and that sort of thing and ve

felt that to be a legislative concern, and we need
only suggest it.

4 Proceedings at 2469-70.

The next and final change in what became Article VIII,
Section 10 was made by the Committee on Style and Drafting.4 The
proposal revised Article VIIl, Section 10 to its present form. Mr.
Sundborg, chairman of the Committee on Style and Drafting, reported
that, "no substantive changes have been made in this report."” 5
4 This committee was qrecluded by convention rules from making
substantive alterations ~  the proposals. Permanent Rules,
Constitutional Convention of Alaska, Rule 16(c) (1955); V. Fischer,
Alaska®"s Constitutional Convention at 61 (1975).
Weiss v. State

4FA-82-2208 Civil
MD&O 17



Proceedings at 3630. Committee memrer Hurley advised, "There are
considerable changes in p.".rasing bu® no changes in substance." id.
at 3632.

This constitutional history demonstrates that the framers
were not interested only in public notice. Rather, it 1is clear
that they intended a mandatory obligation on the Jlegislature to
establish other appropriate safeguards in addition to public notice
to protect the public interest 1iIn state lands. The framers
contemplated discretion 1iIn the legislature to provide other
safeguards of the public interest, but they clearly expected and
required something beyond public notice.

The power of a constitution stems directly from the
people who ratify it. Thus, unlike statutes, it iIs necessary to
look beyond the intent of the members who enacted the provision.
With constitutions, it is also '"necessary to look to the meaning
that the voters would have placed on its provisions." State v.
Lewis. 559 P.2d 630, 637-38 (Alaska 1977).

Ilhe widely distributed document, A Report to the People
of Alaska from the Alaska Constitutional Convention”~is one of the
best sources for discerning the intent of the people in ratifying
a provision of the constitution. See State v. Lewis. 559 P.2d at
638. The Report stated,

All leases or disposals of state lands or
interests are made subject to procedures to protect

the public interest and the rights of all citizens

in the public domain or in property rights
previously acquired.

Weiss v. State
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State®"s Exhibit 15, at 4.

The purpose of a particular constitutional provision may
be found i1n the goals and concerns expressed by the framers. The
purpose of Article VIII in general stems from the framers”

recognition of the need for careful and wise management of state

land. The framers regarded Alaska®s land and natural resources as
its most valuable assets. Moore v. State. 553 P.2d 8, 30 (Alaska
1976). The delegates at the constitutional convention were

concerned with avoiding the exploitation and squandering of natural

resources and with preventing the disposal of state land at

extremely Jlow prices. See V. Fischer, Alaska®™s Constitutional
Convention, at 132-33 (1975). Clearly, the framers intended to
safeguard the public iInterest. See 6 Proceedings. Appendix V, at
100.

The Alaska Supreme Court has stated that the Article VIII
provisions are a constitutional mandate to the legislature to enact
procedural safeguards, such as those found in AS 38.05, to ensure
wise use of state public lands. Moore v. State. 553 P.2d at 25,
30-31. Earlier, the Alaska Supreme Court stated that Article VIII
reflects the framers-® recognition of the necessity of legal
safeguards in the disposal of state lands to avoid exploitation of
natural resources. Alveska Ski Corp. v. Holdsworth. 426 P.2d 1006,
1011, 1015 (Alaska 1967).

It is similarly apparent that the framers intended that
the legislature use 1its wise discretion 1in determining which
Weiss v. State
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safeguards of the public interest should be applied in various
circumstances. The framers expressed the goal of natural resource
management in Article VII11, Section 1:

It is the policy of the Suate to encourage the
settlement of its land and the development of its
resources by making them available for maximum use
consistent with the public interest.

Section 2 goes on to provide the general authority for the
legislature in resource management:

The legislature shall provide for the
utilization, development, and conservation of all
natural resources belonging to the State, including
land and waters, for the maximum benefit of its
people.

The framers reflected not only i commitment to development of the
state's natural resources but also for the preservation of special
areas designed for other uses. Article V I11, Section 7 provides

The legislature may provide for the acquisition
of sites, objects, and areas of natural beauty or
of historic, cultural, recreational, or scientific
value. It may reserve them from the public domain
and provide for their administration and
preservation for the wuse, enjoyment, and welfare of
the people.

As Delegate Fischer later described:

However, having set forth [the goals of Sections 1
and 2 of Article Vill] the committee's task
thereafter was not necessarily an easier one. It
realized that policies which' j.iromoted maximum use
and development could be inconsistent with maximum
benefit to the people or with the general public
interest, as defined by Bartlett and others
concerned about exploitation and destruction of
resources and the-environment.

Specifying resource management policies, for

example,

discussion
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replenishable resources — fish, forest, wildlife,
and others — should be managed for sustained
yield. . . . Similarly, in establishing and
identifying the state public domain, the committee
agreed to include a provision for state acquisition
and holding of areas of natural beauty and
recreation andother values. Resolution of

potential inconsistencies between these and maximum
use policies could not take place in the convention.

It was a problem passed on to the legislature of the

future state.

V. Fischer, Alaska's Constitutional Convention, at 133 (1975).
Article AV B I I Section 10 reflects that general
philosophy. It mandates that the legislature adopt public notice
and other safeguards of the public interest before disposing of
state land, but it left to the legislature the task of balancing
the various interests involved in deciding what safeguards to

provide.

The courJ concludes, based on this examination of the
language of the provision, the framers' intent, the voters' intent,
and the purpose of the provision, that Article A28 I I I Section 10

requires both public notice and other safeguardsof the public

interest establishedby the legislature before the State may

dispose of state lands or interests therein.

B . Does Chapter 66 Provide Constitutionally Adequate "Safeguards
of the Public Interest"” for the Disposal of Lands b v the
AMHTA?

The State and Settling Plaintiffs assert that Chapter 66

meets the constitutionality requirement for "other safeguards of
the public interest."” They assert that the provisions of Chapter
66 which require that the AMHTA manage the trust in accordance with
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trust principles5 impose the type of safeguards of the public

interest envisioned by the framers. Moreover, they argue,
"noncommercial?” environmental values are protected by Chapter 66
in at least three ways: (1) the settlement assures that original
mental health trust lands placed in legislatively designated areas,
such as parks and refuges, will not be returned to the trust for
development; (2) noncommercial environmental values must ) a
considered by the Commissioner of Natural Resources in deci'l g
w hich lands proposed for substitution should be conveyed to tie
AMHTAG ; and (3) the trust lands will ba subject to state and local
police powers. Finally, the State asserts that the AMHTA can adopt
whatever procedural safeguards are constitutionally required

through the regulatory process.7

The Intervenors assert that Chapter 66 does not meet the
requirements of Article V II1I1, Section 10. They assert that trust
duties do not protect the broad public interest.Moreover, they
argue, the AMHTA cannot be exempt from obligations to safeguardthe
broad public interest. They argue that none of the "so-called
safeguards"” asserted by the State is adequate. Finally, they
assert that the regulatory process is inadequate because the

responsibility under the constitution belongs to the legislature.

5 Chap. 66, § 10, to be codified as AS 37.127.007¢(b) and AS
37.14.009((a)(1).

6 Chap. 66, § 55(e)(1)(3)(4)&(6).

Chap. 66, § 26, to be codified asAS 47 .30.031, requires the

AMHTA to adopt regulations.
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The Intervenors argue that any attempt to interpret Chapter 66 as

delegating the responsibility for providing safeguards of the
public interest through the rulemaking authority would be a re-
write of the statute. See State v. Fairbanks North Star Borough.
736 P .2d 1140, 1142 (Alaska 1987).

The court concludes that the only provisions of Chapter

66 which potentially fall within "other safeguards of the public
interest"’ are the trust duties outlined in Chapter 6 6, Section 10,
to be codified as AS 37.14.007(b) and AS 37.14.009((a). Under the

provisions of the new AS 37.14.007:

(a) The Alaska Mental Health Trust Authority,

(0]

stablished by AS 47 .30.011, is the trustee of the

trust established under the Alaska Mental Health

Enabling Act of 1956, P .L. 84-830, 70 Stat. 7009.
(b) I'n exercising the powers, duties, and
responsibilities as trustee, the authority is wunder

a duty to the public and the trust beneficiaries to

(1) administer the trust solely in the
interest of the beneficiaries,;

(2) keep and render clear andaccurate
accounts with respect to the administration of the
trust;

(3) make public and available complete and
accurate information as to the nature and amount of
the trust property;

(4) exercise a high degree of care in
administering the trust;

(5) tal a reasonable steps to take and keep
control of the trust property;

(6) use care and skill to preserve the trust

property;

(7) take reasonable steps to realize on claims
that are held in trust;
(8) defend against actions that may result in
a loss to the trust estate, unless under all the
circumstances, considering the other duties owed to
the trust, it is reasonable not to make the defense,;
(.9) separately account for trust property;
(10) ensure that trust property is designated

as property of the trust,;
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(11) ui. i care and skill to make the trust
property productive,; however, nothing in this
paragraph shall prevent “he state rrcm using trust
property directly or indirectly, by contractual
stipulation or otherwise, as a component of the
state's mental health trust program; and

(12) deal impartially with the different trust

beneficiaries as provided in AS 47 .30.056.
AS 37.14.009(a)((2) allows the AMHTA to "sell, lease, exchange, or
otherwise dispc je of land in the trust" where consistent with the

primary obligation of the AMHTA to "manage the assets of the trust

in a fiduciary manner to fulfill the purposes of the trust,"” under

f

AS 37.14.009(a)(1).

The other provisions w hich the State advocates ful fill

the purpose of Article A2 I I I Section 10 clearly do not do so.
First,, the State argued that Chapter 66 protects non-commercial
environmental interests by (1) protecting existing legislatively
designated areas from returning land to the trust,; (2) requiring

consideration of non-commercial environmental values before the

Commissioner conveys substitute land to the trust; and (3) not
exempting trust lands from the police powers. It is true that each
of these factors protect non-commercial interests. However,
neither the first nor the last have anything to do with the
disposal of state lands by the Trust Authority. The second
concerns a different disposal, the disposal which occurs when the
Commissioner conv general grant land to the trust as substitute
land, not the disposal when the AMHTA conveys land within the trust

to others.
The State argues that if anything other than public
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notice is required by Article AV2RN I I I Section 10, the court should

construe Chapter 66 to mandate the AMHTA to adopt such safeguards

by use of its rulemaking authority. The court disagrees. First,
the obligation to provide for "other safeguards of the public
interest" falls directly on the legislature's shoulders. The Trust
Authority has different obligations; it must be loyal first and
foremost to the beneficiaries of the trust. While not all
safeguards are antithetical to the interests of the trust, the
focus of the Trust Authority must first be to its fiduciary
obligations. Where restrictions would adversely affect the purpose
of the trust, to provide income for the mental health program of
the state, the Trust Authority could not adopt such regulations,
even if those regulations were necessary to safeguard the public
interest. Finally, the court concludes that such an interpretation
would not be construing the legislation to avoid
unconstitutionality, but rather would be rewriting the legislation.
See State V. Fairbanks North Star Borough. 736 P .2d 1140, 1142
(Alaska 1987); Gottschalk AN State. 575 P .2d 289, 296 (Alaska
1978).

The constitutional history discussed in the previous

section reveals that the framers had many concerns regarding the

disposal of state lands. They talked about preventing fraud and
corruption. They talked about providing procedural safeguards such
as public notice and other similar mechanisms. They talked about
making certain the state got fair value for the land. They also
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talked about wise decision makir, « and preventing exploitation. They

talked about wise development, not development at all costs.
Nonetheless, it is essential to consider not only what they talked
about but to focus on what they did. What the framers did was
mandate that the legislature provide "public notice and other
safeguards of the public interest." The framers left it to the
legislature to decide how to balance the competing interests and

to determine precisely what safeguards would be provided.

The parties both point to the actions of the first state

legislature as an aid in determining what the framers intended in
Article AV2RN I I I Section 10.8 The Intervenors point out that the
fundamental requirements of AS 38.014 and AS 38.059 for "public
auction procedures, lease procedures, best interest findings, study
and review requirements, and notice appraisal obligations" were
enacted by vhe first Alaska state legislature to ful fill its
constitutional obligation. The State points out that the same

first state legislature exempted the university trust lands from

the coverage of most of those provisions. See article X 11,
section 3(a), chapter 169, SLA 1959. The legislature left
university trust lands subject to management by the Board of

8 Thirteen of the fifty-five delegates to the constitutional

convention were numbers of the first legislature. Compare V.
Fischer, Alaska Const. Convention. App. E (1975) with SLA 1959, at
V -V I. Thomas Stewart, the secretary of the convention, was also
a member of the first legislature.

9 Chapter 66 exempts the AMHTA from all requirements of AS
38.014 and AS 38.05 except public notice. See Chap. 66, Sec. 10,
to be codified as AS 37.14.009(b).
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Regentsl1l0 under the general trust principles set Qut in §§ 37-10 -

6, 37-10-11, 37-10-13 and 37-10-20 ACLA 1949. See also AS

14.40.1270(4),(7)&(S); As 14.40.350; AS 14.40.360; and AS 14 .40.250

for current requirements. These provisions are very similar to
those provided in Chapter 66 for the management and disposal of
mental health trust Jlands: public notice for disposals and overall

management under trust principles.

These two actions by the first legislature highlight an

important principle: the requirement for "other safeguards of the
public interest" may require the adoption of different provisions
depending on the situation. When the legislature considers general
grant lands, the entire panoply of the framers' concerns over the
wise management of the state's resource wealth come into play.

When the legislature considers a much much smaller land grant made

under trust principles, it is possible to consider a narrower scope

of interests and concerns. The framers wisely left the balancing

and the choice of procedural d-tails to the legislature under broad

constitutional goals and ideals.- of course, this is not to say
that the legislature has unfettered discretion. Those broad
constitutional principles set limits and guidelines within w hich

the legislature's choices must fall.

The reconstitution of the mental health lands trust is

10 Article V II, section 2 of the Alaska Constitution provides
that the University holds title to all its real property and that
"[i]lts property shall be administered and disposed of according to

law.
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a unique event. The legislature was confronted with a situation
w hich is much closer to that involving the wuniversity trust lands
than that involving general granc lands. It is apparent that the
mental health trust lands shouli not be managed under the same
principles applicable to all state lands. Indeed that was the
fallacy that led to the State's breach of trust in 1978. It is
also apparent that the lands must be managed under trust
principles. The court concludes that the legislature could
determine, consistent with the provisions of Article V II1, Section

10, that the only safeguard of the public interest necessary for
the disposal of trust lands by the AMHTA was the inclusion of trust
duties Many of the framers' concerns regarding price are

encompassed by trust principles — the trustee could not dispose
of land at an unfairly low price without breaching the obligation
to manage the trust solely in the interests of the beneficiaries.
The trustee cannot use disposals to exploit trust lands without

violating the obligation

property.?' Clearly the

eliminate fraud and collusion

The court concludes that the
interests, in light of the
virtue of the trust, did not

Section 10.

%§2Y228§a@ivn

to "u

trustee

that

legislature's

restrictions

violate

e care and skill to preserve trust

must manage the trust corpus to

would injure the beneficiaries.

choice between competing

placed on the lands

by

the requirements of Article

28



I1. DOES CHAPTER 66 VIOLATE ARTICLE

CONSTITUTION?

IX.

SECTION 15 OF THE ALASKA

Article 1 X, Section 15 of the Alaska Constitution
provides:
At least twenty-five per cent of all mineral
lease rentals, royalties, royalty sale proceeds,
federal mineral revenue sharing payments and bonuses
received by the State shall be placed in a permanent
fund, the principal of which shall be used only for
those income-producing investments specifically
designated by law as eligible for permanent fund
investments. All income from the permanent fund
shall be deposited in the general fund unless
otherwise provided by law.
The Permanent Fund amendment was effective February 21, 1977.

The Intervenors argue that Chapter 66 violates Article
I X, Section 15 of the Alaska Constitution. They acknowledge that
the supremacy clause of the United States Constitutionl1ll precludes

application of Article I X, Section 15 to original mental health
lands whose income is used for mental health purposes. However,
they argue, section 202(e) of .the Alaska Mental Health Enabling Act
would not preempt application of Art. I X Section 15 to substitute
lands nor to excess revenues not necessary for the mental health
program of the state. The Intervenors next assert that the
comprehensive budgeting process enacted in Chapter 66 would

preclude payment of the required percentage
from trust lands to the Permanent Fund.
The Settling Plaintiffs argue
15 does not apply to the trust lands.
11 Art. Vl, cl. 2, uUu.s. Const.
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Article |IX, Section 15 by its terms applies only to mineral revenue

"received by tha State"; th . Settling Plaintiffs argue that the
trust is not ‘the State" for purposes of this provision. Second
they argue that the substitute lands are merely lands exchanged
under the provisions of section 202 (e) of the Enabling Act and, as
such, are subject to the same protection as original trust lands.

The State argues that the supremacy clause and section
202 (e) of the Enabling Act supersede Article 1X, Section 15 so that
the revenue from trust lands must first be used to meet the

necessary expenses of the State's mental health program. The State

argues that substitute lands must be treated the same as original

trust lands because they are "exchanged" as allowed by section
202 (e). The State argues that to the extent that it is not
preempted by section 202 (e), Article 1 X, Section 15 will apply
fully to the lands held by the trust. The State argues' that
because the Permanent Fund amendment is self-executing, it does not

matter that Chapter 66 never mentions payment of a percentage of

mineral revenue to the Permanent Fund.

The first qgquestion is whether Article I X, Section 15 by
its terms applies to mineral revenues received by the trust under
the provisions of Chapter 66 . Article I X, Section 15 applies to

mineral revenues "received by the State." The court concludes that
this includes money received by the Trust. Common sense dictates
this result in light of the total absence of constitutional nistory
or intent which would lead to a different result.
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The second question presented relates to the nature of
the substitute lands, i e lands exchanged under section 55 of
Chapter 66 for those original lands which are not reconveyed to the
mental health lands trust. The Intervenors argue that they do not
lose their character as general grant lands. The State and the
Settling Plaintiffs assert that they become trust lands and should
be treated the same as original trust lands. The court agrees with
the State and Settling Plaintiffs.

Section 202 (e) of the Alaska Mental Health Enabling Act
envisioned that lands could be exchanged and the exchanged lands
would be part of the mental health lands trust. Section 202 (e)
provides:

All lands granted to the Territory of Alaska
under this section, together with the income
therefrom and the proceeds from any dispositions
thereof, shall be administered bv the Territory of
Alaska as a public trust and such proceeds and
income shall first be applied to meet the necessary
expenses of the mental health program of Alaska.
Such lands, income, and proceeds shall be managed
and utilized in such manner as the Legislature of
Alaska may provide. Such lands, together with anv
.property acguired in exchange therefor or acquired
out of the income or proceeds therefrom, may be
sold, leased, mortgaged, exchanged. or otherwise
disposed of in such manner as the Legislature of
Alaska may provide, in order to obtain funds or
other property to be invested, expended, or used byv
the Territory of Alaska. The authority of the
Legislature of Alaska under this subsection shall

exercised in a manner compatible with the
conditions and reguirements imposed bv other
provisions of this Act. (emphasis added)

The Congress clearly expressed its intent that lands could be
exchanged as provided by the legislature and that the exchanged



lands would be a part of t.*e crust. Exchanged land is a "proceed"”

from a disposition of land. The restrictions on the legislature's
authority stem only from a trustee's responsibility to act
consistently with the intenc of the trust, i.e .. to provide funding

for the comprehensive mental health program for Alaska.

This result is consistent with the Alaska Supreme Court's
decision in Weiss v. State. 706 P .2d 681 (Alaska 1985). There, in
its "guidance to the trial court" for reconstituting the trust, the

Supreme Court stated:

I'n the event exchanges have been made, those
properties w hich can be traced to an exchange
involving mental health lands will also be included

in the trust.
706 P .2d at 684. The court recognized that in order to effectuate
a meaningful remedy for the breach of trust in reconstituting the
trust, the lands which came back to the trust must be of the same
character as those w hich were in the trust before the
redesignation. This necessarily means that exchanged lands become
trust lands like the original trust lands.

No one, not the State, the Permanent Fund, nor the Trust

suffers from this interpretation. When the legislature

reclassified the mental health trust lands a substantial amount of

trust property was treated as general grant lands. This exchange
merely replaces those lands lost to the trust with lands of
comparable value. There is nothing on the face of this statute
which would lead one to conclude that this exchange is a raid on
the Permanent Fund. In fact, in light of the <criteria set out in
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ction 55 (d) to judge whether "

exchanged land is as nearly as
practicable, land of comparable character,"12 it appears that the
most likely exchange is mineral revenue-producing land for mineral
revenue-producing land. Assuming an adequate supply of substitute
lands, the exchange process should yield a reconstituted trust very
like the original trust.
The next question is whether section 202 (e) of the
Enabling Act preempts application of the Permanent Fund amendment
to the substitute lands. The court concludes that it does. The
supremacy clause of the United States Constitution mandates that
the Daws of the United States are supreme and that they override
anything in the constitution or laws of any state to the contrary.
The Alaska Supreme Court, reasoning from the United States Supreme
Court's decision in Rav v. Atlantic Richfield C o 435 Uu.s. 151,
157-58, 55 L .Ed.2d 179, 138-89 (1978), has described the analysis
to be used in questions of federal preemption:
[T]lhe appropriate analysis is bipartite: first,
looking to the "policy, intent and context" of the
efederal statute, whether the state regulation is
expressly or implicitly declared preempted; second,
even if n o declaration is found, whether the
statutes conflict to the extent that (1) it is
impossible to comply simultaneously vith the dual
regulation or (2) the state regulation obstructs
the execution of the purpose of the federal
regulation.
Webster v. Bechtel. I'nc 621 P .2d 890, 897 (Alaska 1980).
12 These factors are (1) terrain; (2) use; (3) location; (4)
development potential,; (5) income potential; (6) accessibility; and
(7) other physical characteristics. Chap. 66, § 55 (d).
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Section 202(e) requires that money received from the wuse

or sale of mental health trust lands "shall first be applied to
meet the necessary expenses of the mental health program of
Alaska." This is an obvicus conflict with the Permanent Fund

amendment which requires the deposit of at least 25% of mineral

revenues into the Permanent Fund. So long as the income and
proceeds from trust land are used for mental health purposes,
section 202 (e) is inconsistent with Article I X, Section 15.

Section 202 (e) must prevail.13

The final question relates to money in the trust derived
from mineral revenues but w hich is not used for mental health
purposes. Chapter 66 provides that such money may be appropriated
from the mental health trust income account to the general fund.
Chapter 66, Section 10. N o provision is made in Chapter 66 for
payment of any of those funds to the Permanent Fund. The court
concludes there is no conflict with section 202 (e), since s o long

as the necessary expenses of the mental health program of Alaska

The Intervenors do not question this logic; they qgquestion
whether, for substitute lands, it is impossible to comply with both
section 202 (e) and Article I X, Section 15. To establish a system
that complies with both, the Intervenors posit a syste i where the
State retains an interest in substitute lands which is not conveyed
to the trust. The problem with the suggestion is that such a
system conflicts with section 202 (e) w hich treats exchanged land
as trust land.

Even if Article I X, Section 15 was applied to the
substitute lands, the court concludes that the self-effecting
nature of tha provision results in no violation. As the State
argues, the 25% of mineral revenues would automatically be conveyed
to the Permanent Fund before any funds were deposited in the mental
health trust income account.
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are met first, the income may be used for other state purposes.

The question then turns on whether Chapter 66 violates Article

Section 15 with respect to these funds.

It is important to remember in this analysis that

minimum requirement of Article I X, Section 15 (payment of

mineral revenues) is self-executing. See Davis v. Burke. 179
399, 403, 45 L .Ed. 249, 251 (1900) ("A constitutional provision
be self-executing if it supplies a sufficient rule by means
which the . . .. duty may be enforced."); Alaska Const., art.
sec. 9 (constitutional provisions to be construed to be

executing whenever possible) . Thus, the fact that Chapter
to mention any payment to the Permanent Fund is not necessarily
constitutional death knell for the statute. The question
whether the constitution, AS 37.13.010¢(a) and Chapter

reasonably be read together to avoid unconstitutionality.

The process governing appropriations of excess funds

the mental health trust income account to the general fund
in sections 26 and 10 of Chapter ©66. The process begins with
budget submitted to the governor by the AMHTA. Chapter 66,
26, to be codified as AS 47 .30.046((a)(3). Nothing would

14 The State argues that these funds are not subject
Article 1 X, Section 15 because they become "mental health
revenues" due to the commingling of mineral and non-mineral
revenues in the income account. The court disagrees.
certainly possible to account for all such funds; Chapter

preclude

section 11, to be codified as AS 37.14.036(b) would allow the

to establish subaccounts in the income account to simplify

accounting procedures necessary to prevent commingling.
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the AMHTA from designating 25% of the total sum not necessary for

the comprehensive mental health program as money for deposit in the

Permanent Fund and reporting the remaining 75% as money available

for return to the general fund. The governor's responsibilities
are found in Section 10, to be codified as AS 37.14.003¢(b), and the
legislature's obligations in Section 10, to be codified as AS
37.14.005¢(c). Both of these provisions require findings to be made

if either branch of government deviates from the AMHTA's budget.

Nothing would prevent either from recognizing the constitutional

mandate to deposit 25% of whatever the excess was determined in
the permanent fund. Thus, the court concludes that the provisions
are not irreconcilable.

Based on the foregoing, the court concludes that Chapter
66 does not violate Article X, Section 15 of the Alaska

Constitution.
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[ DOES CHAPTER 66 VIOLATE
ACT?
The Intervenors
6 (i) of the Alaska Stateho
(1958)- Section 6 (i) prov
All grants
shall include m
mineral lands

subsections

(a)

assert

SECTION

tha

6 m OF

t Chapter

THE

6 6

85-508,

ALASKA

violates

od Act, Pub.L.No. 72 Stat.
ides:

made or confirmed under this Act
ineral deposits. The grants of
to the State of Alaska under
and (b) of this section are made

STATEHOOD

Section

339

upon the express conditions that all sales, grants,

deeds, or patents for any of the mineral lands so

granted shall be subject to and contain a

reservation to the State of all of the minerals in

the lands s o sold, granted, deeded, or patented,

together with the right to prospect for, mine, and

remove the same. Mineral deposits in such lands

shall be subject to lease by the State as the State

legislature may direct: Provided. That any lands

or minerals hereafter disposed of contrary to the

provisions of this section shall be forfeited to

the United States by appropriate proceedings

instituted by the Attorney General for that purpose

in the United States District Court for the District

of Alaska.
The lands referenced in Section 6 (i), the grants made under Section
6(a) and (b)), are what are frequently referred to as the general
grant lands, i.e the two 400,000 acre selections from the
national forests and vacant public lands adjacent to established
communities [Section 6(a)l, and the 102,550,000 acre selections
from the vacant federal public lands [Section 6 (b)].

The land granted to the Territory in the Alaska Mental
Heal th Enabling Act, the original mental health trust land, was
not subject to the restriction on disposal of mineral rights found
in Section 6 (i) of the Statehood Act. That grant was confirmed and
transferred to the State of Alaska upon admission under Section
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6 (k) of the Statehood Act. vy- claim is made here that the original

trust lands which are being recurned to the reconstituted trust are

subject to the restriction found in Section 6 (i) .

Chapter 66 provides for the conveyance of some general

grant lands to the AMHTA to replace the original trust lands which

have been conveyed outside state ownership or are otherwise not

being returned to the trust (chiefly lands in legislatively
designated areas such as parks and refuges). Chapter 66, Section
55. The Proposed Settlement Agreement notes that the transfers

under Sections 54 and 55 of Chapter 66 are to be granted to the

"Alaska Mental Health Trust Authority, trustee"” by patent, in a
form agreed upon. PSA, art. [ I I § 15(a), at 25. The Proposed
Settlement Agreement clarifies that it is in the intent of the
State and the Settling Plaintiffs that the mineral estate be
conveyed to the Trust. PSA, art. [ I I s 23, at 30.

The State argues that the conveyances contemplated by

Chapter 66 and the Proposed Settlement Agreement do not violate

Section 6 (i) of the Statehood Act. First, the State argues that

the Section 6(i) restriction applies only to conveyances to private

parties not to conveyances to state agencies. The State asserts

that the AMHTA s a state agency for purposes of the Section 6 (i)

restriction, using the functional test outlined in Alaska
Commercial Fishing and Agricultural Sank v. 0/S Alaska Coast. 715
P .2d 707, 708-09 (Alaska 1986). Second, the State argues that

Section 22 (f) of the Alaska Native Claims Settlement Act ["ANCSA"]
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as amended, 43 Uu.s .Cc. § 1621 (Ff), allows the state to make this

exchange with the trust free of the restriction found in Section

6 (i) . Finally, the State argues that all conveyances to the AMHTA

that are subject to the restrictions of Section 6 (i) will remain

subject to the restrictions of Section 6 (i) under the Proposed

Settlement Agreement.

The Settling Plaintiffs endorse the State's argument and

offer a similar rationale.

The Intervenors argue that the conveyances to the AMHTA
violate Section 6 (i) of the Statehood Act. They argue that whether
the AMHTA is "the State of Alaska" for purposes of Section 6 (i) is
a question of federal law controlled by congressional intent in the
adoption of Section 6 (i) . They assert that the plain language of
the provision, considered in context, and the legislative history

lead to the conclusion that the AMHTA is a governmental subdivision

to w hich the State may not convey the mineral estate without

violating Section 6 (i) . The Intervenors argue that the use of a

patent to.convey lands to the AMHTA triggers Section 6 (i) and the

restriction language in conveyances from the AMHTA cannot save the

violation. The Intervenors argue that Section 22 of ANCSA is not

applicable to this situation.

The court must rely on federal law in deciding this issue

related to a violation of a federal statute. That is, it is a

question of federal law whether the transfer of the mineral estate

Weiss v. State
4FA-82-2208 Civil
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to the AMHTA is a violation of tu= Statahood A ct.1l5 See, e.cr

National Labor Rel? :ions Board v. Natural Gas Utility District of
Hawkins Countv. 402 U.S. 603, 603, 29 L.Ed.2d 206, 209 (1971) ("In
the absence of a plain indication to the contrary, it is to be
assumed when Congress enacts a statute that it does not intend to
make its application dependent on state law.") To answer the
question, the court must examine the congressional intent in
placing the section 6 (i) restriction in the Statehood Act.

The court first looks at the language used in the
provision in an effort to ascertain the plain meaning of the
statute.1l6 The question is whether the AMHTA is the "State of
Alaska" s o that the proposed conveyances do not violate the
restriction. It is important to note that other parts of the

Statehood Act use different terminology to refer to a broader group

of entities. Section 4 contains the compact disclaiming "all right

and title to any lands or other property not granted or confirmed

to the State or its political subdivisions . . . Section 5

confirms the Territorial property to the State using this language:

"The State of Alaska and its political subdivisions, respectively

15 The court, therefore, agrees with the Intervenors that
whether the AMHTA is a "state agency"” under the test adopted in
Alaska Commercial Fishing & Agriculture Bank v. 0/Ss Alaska Coast,
715 P .2d 707 (Alaska 1986) is irrelevant.

16 State law uses a more flexible approach to statutory
construction than does federal law. Compare State V. Alex. 646
P .2d 203, 208 n .4 (Alaska 1982) with Public Citizen V. United
States Department of Justice. 491 u.s. 440, 452-57, 105 L.Ed.2d
377, 390-13 (1989). Federal law is applicable to this analysis.
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shall have and retain title to all property, real and personal,

title to w hich is in the Territory of Alaska or any of the

subdivisions." Section 6 (j) states "The schools and colleges
provided for in this Act shall forever remain under the exclusive
control of +the State, or its governmental subdivisions. . . .
Since Congress used differing terms in these sections of the
Statehood Act, it is unlikely that Congress intended them-to mean
the same thing. See Russello v. United States. 464 U.S. 16,23, 78
L.Ed.2d 17, 24 (1983). Thus, the court concludes that Congress did
not intend that mineral rights in lands governed by Section 6 (i)
could be transferred to the State's "political subdivisions"” or
"governmental subdivisions.1,17 However, since none of the terms
were defined by Congress, it remains essential to discern
congressional intent in other ways. The most useful of those ways
is to examine the legislative history of the restriction in Section
6 (i)

The Alaska Supreme Court extensively reviewed the
legislative history of Section 6 (i) in Trustees for Alaska V.
State. 736 P .2d 324 (Alaska 1987). I'n that case, the court held

that the State's method of leasing hardrock mineral land without
payment of rent or royalty violated Section 6 (i). The court noted

that the restrictive language of Section 6 (i) was derived from the

17 The Alaska Supreme Court has indicated in dicta that
mineral rights could not be conveyed to boroughs without violating
Section GC). See North Slope Borough v. LeResche. 581 2d 1112,

1113 n.z2 (Alaska 1978).
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1927 School Lands Act, 736 P “d at 333. According to the court

The primary pi.rpose or the statehood land
grants contai <=+d in section 6(a) and (b) of the
Statehood Ac- «(as to ensure the economic and social '
well-being of the new state. One of the principal
objections to Alaska's admittai - into the Union was
the fear that the territory was economically
immature and would be unable to support a state

government.

The congressmen who favored statehood conceded
that it would impose an additional financial burden
on the territory, but they maintained that the
Statehood Act sufficiently provided for Alaska's

financial well-being. The land grant of 103,350,000
acres was perceived by these congressmen as an
endowment ‘'-'hich would yield the income that Alaska
needed to meet the costs of statehood.

Representative Dawson said that:

All grants include the mineral rights, but
these rights must be retained by the . 'ate if
the lands pass into private ownership, 1i other
words, the mineral rights will always belong
to the people of Alaska, and never to private

individuals.

These provisions are the foundation wupon
which Alaska can and will build to the enormous

benefit of the national economy shared by her

sister States. We cannot make Alaska a "full

and equal" State in name and then deny her the

wherewithal to realize that status in fact.
104 Cong.Rec. 9361 (1958).

That Congress recognized the financial burden
awaiting the new state is clear from its debates.
It is equally <clear that the large statehood land

grant and the grant of the underlying mineral estate

were seen as important means by which the new state
could meet that burden. Ccongress, then, granted
Alaska the mineral estate with the intention that

the revenue generated therefrom would help fund the

new state's government.

The leasing restriction in section 6 (i) was

intended to further the _,oal of state revenue
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production. As we have discussed, the restriction
was taken from the 19 27 School Lands Act. That
language was copied advisedly so that Alaska would

be on an equal but not a favored footing with other

public land states with respect to the disposition
of mineral lands. The School Lands Act leasing
requirement was expressly intended to be productive
of proceeds, rents, and royalties, and congressional
history indicates that the same result was intended

in Alaska.

736 P.2d at 335-38 (citations and footnotes omitted).

Other legislative history confirms that the restrictions

placed in Section 6 (i) were designed to provide long-term revenue
for the State and to prevent the State from squandering its
resources. The Report of the Senate Committee on Interior and
Insular Affairs, S.Rep. No. 1028, 83rd Cong., 2d Sess. , at 30, 32

(1954) on a predecessor bill to the Statehood Act described the

restriction:

Of this vast acreage, 100 million acres is an open
grant, that is, the revenues from its use and
disposition can be used for the running expenses and
the development of the new State, as its people,

through their elected representatives, may direct.

Subsection (k) [Tater change to (i)] provides
that all grants made or confirmed under the act
shall include mineral deposits. Thus, the fact that
the lands desired by the State are known or believed
to be valuable for minerals will not preclude the
State from exercising its right of selection with
respect to them under the several grants. However,

in order to give an added measure of protection to

the new State government, w hich inevitably will be
inexperienced and untried, the committee amendment
provides for certain restrictions upon the
disposition by the State of mineral lands which it

may select under the 100-million acre grant provided
in subsection (b) or the 2,550,000 acre grant made

in subsection (c) . The restrictions are that che

%é%%zbzaéa&eivn

43



State must retain title to all the mineral in these

lands, whenever any of them are sold or granted.
The state may dispose of the minerals in these lands
only by lease in such manner as the State

legislature may direct.

Several key points of congressional intent can be derived
from this legislative history. First, Congress intended that the
Section 6(a) and (b) lands be wused to produce revenue to support
the State. Second, Congress wanted to protect the mineral rights
in known mineral lands from short-sighted disposition,18
especially sale to private parties. Third, Congress intended that
the mineral rights in such lands be subject to leasing only wunder
rules adopted by the legislature. Fourth, the restriction was
intended to ensure long-term revenue for the State. The court must
read the restriction in Section 6(i) in light of this congressional
intent. See Lassen V. Arizona. 385 Uu.s. 458, 463-69, 17 L.Ed.2d

515, 519-23 (1967).

The question is this: would transfer to the AMHTA of the
mineral estate in lands subject to Section 6 (i) be inconsistent
with any of those congressional purposes. The court concludes it
would not. For purposes of this statute, the AMHTA is "the State
of Alaska," not one of its "political" or "governmental
subdivisions." First, the mineral estate will not be subject to

13 Congress clearly believed thau most of the revenue for the

State would come from such lands, net the "worthless tundra" of the
rest of the State. See House Report No. 624, 85th Cong., 1st
Sess., reprinted in 1958 U .S. cCong. & Admin. News 2938.
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. 19

disposal to third parties. Second, the mineral estate will be
used to produce revenue to support the statewide comprehensive
mental health program, a valid state purpose. Third, the
legislature has established rules for the use of these lands that
are consistent with the congressional intent. The lands re to be
leased by the AKHTA to provide revenue for the mental health
program?220 of the state; the AMHTA must act as a fiduciary t
maximize the revenues for the benefit of the beneficiaries.
Additionally, the transfer is to remedy the loss of land from
federally-granted public trust w hich was used to benefit th
state's general land pool. Fourth, the transfer of the minera
estate to the AMHTA does not diminish the land's ability to ensur
long-term revenue for the state. 1 f anything, the revenu
potential is enhanced. Fifth, while the AMHTA will exercis
considerable independence, the rules under which it will operate
established by the legislature, are designed to further th
congressional purposes of guaranteeing a long-term, adequat
revenue stream to fund this state program. Six th, the focus of th
AMHTA is on statewide benefit; neither its membership nor it
responsibilities are limited geographically. Finally, the ultimat

19 Chapter 66 is silent on this subject. The Fropose
Settlement Agreement ensures that the AMHTA will be subject t
Section 6 (i) restrictions. Without the restrictions from ‘' th
Proposed Settlement Agreement, a different question would b
presented. There would be a much stronger case for a violation o
Section 6 (i) .

20 | f excess revenue is produced, it is to be used by th

egislature as a part of the
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decisions regarding spending the inccme generated by the mineral

estate of Section 6 (1) lands will be made by the legislature and

the governor.21

The Intervenors argue that the use of a patent to convey
lands to the AMHTA triggers the application of Section 6 (i). They
point out that the usual method to transfer control of state lands
between state agencies is an interagency land management
assignment. The court agrees that the use of a patent is
troublesome: a literal reading of Section 5(Ci) would require the
reservation language to be placed in any patent issued by the
State. However, the United States Supreme Court's decision in
Lassen, v. Arizona. 385 Uu.s. 458, 17 L.Ed.2d 515 (1967) suggests
that restrictions in a federal land grant need not be read so

strictly where the underlying congressional purpose can be served

and a different procedure followed.

Lassen involved a disagreement between the Arizona

Highway Department and the Arizona land commissioner regarding the

acquisition of and payment for highway rights of way and material

sites from school trust lands. The school lands grant was very
specific in its requirements for sale or leasing of trust lands and
21 The Intervenors correctly point out that if the legislature

and/or governor disagrees with certain recommendations made by the

AMHTA, they must make findings. See Chap. 6 6, Sec. 10, to be
codified as AS 37.14.003(b)&(c) (governor's responsibilities) and
AS 37.14.005¢(c) (legislature's responsibilities). However, those
findings are designed to ensure compliance with the trust

responsibilities assumed by acceptance of the federal grant for the

mental health program.

%gézym&ta&eivn

46



required public bidding at auction for disposal. The grant also
required that land be sold for no less than its appraised price.
The Arizona Land Commissioner established rules for the acquisition
of rights of way and material sites in trust lands; the rules did
not require competitive bidding at public auction, but did require
full payment of appraised price. The United States Supreme Court
determined that competitive bidding at public auction was not
required,but that payment of appraised value was. 385 U.S. 463 -
70 ; 17L .Ed.2d at 519-23. The Court based its decision on the
underlying purpose of trust grant: to provide a fund for the
support of schools in the state. The Court reviewed the reasons
in the legislative history for inclusion of the public auction
requirement and determined:

The restrictions were thus intended to guarantee,

by preventing particular abuses through the

prohibition of specific practices, that the trust

received appropriate compensation for trust lands.

We see no need to read the Act to impose these

restrictions on transfers in which the abuses they

were intended to prevent are not likely to occur,

and in w hich the trust may in another and more

effective fashion be assured full compensation.
385 Uu.s. at 464, 17 L.Ed.2d at 520. The Court held:'

We conclude that it is consonant with the Act's

essential purposes to exclude from the restrictions

in question and transactions at issue here. The

trust will be protected, and its purposes entirely

satisfied, if the State is required to provide full

compensation for the land it uses. W e hold,

therefore, that Arizona need not offer public notice

or conduct a public sale when it seeks trust lands

for its highway program. The State may instead

employ the procedures established by the

Commissioner's rules, or any other procedures

reasonably calculated -0 assure the integrity of the
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trust and to prevent misappli .tior. of its lands and

funds.

385 U.S. at 465, 17 L.Ed.2d at 520.

The issue related to the use of a patent in this case is
very similar to the requirement of competitive auction in Lassen.
I n each case a literal reading of the restriction in the federal
land grant would p-eclu'** the action of the state. I'n Lassen. the
state would have i. . .a to use competitive auction for the rights of
way and material sites to be used by its highway department. Here,
the state would have to use a different conveyancing document, such
as an interagency land management assignment. I n each case, the
act required by the restriction is not necessary to fulfill the
essential purposes of the act granting the land to the state.22
The court concludes that the same rationale applies here: Section

6 (i) need not be read to preclude a transfer of the mineral rights

by a patent to the AMHTA so long as the underlying purposes of the

restriction in Section 6 (i) are met. So long as the AMHTA is
obligated to use the land consistent with trust principles
(protecting the corpus of the trust, producing revenue for the
mental health program of Alaska, and ensuring that the long-term
interest of the beneficiaries is protected) and is precluded from

conveying the mineral rights of land subject to the Section 6 (i)

22 The court assumes that the purpose of the patent is to
prevent a breach of trust by the State similar to that w hich
occurred in 1978. in the redesignation of the trust lands. To that
extent, the patent serves the congressional intent in the Alaska

Mental Health Enabling Act.
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restriction, there is no violation of Section 6(i) if a patent is

used to transfer the lands to the AMHTA.

The court thus concludes that Chapter 66, as supplemented
by the Proposed Settlement Agreement, does not violate Section 6 (i)
of the Statehood Act.

Although not essential to this decision, it is important
to address the State's alternative basis for concluding there is
no violation of the restrictions of Section 6 (i), vVviz that Section
22 (Ff) of ANCSA permits the exchange without the restrictions of
Section 6 (i). The court disagrees and will briefly discuss the
reasons for that disagreement.

Section 22 (f) of ANCSA, as amended, provides:

The Secretary, the Secretary of Defense, the
Secretary of Agriculture, and the State of Alaska
are authorized to exchange lands or interests
therein, including Native selection rights, with
the corporations organized by Native groups, Village
Corporations, Regional Corporations, and the
corporations organized by Natives residing in
Juneau, Sitk a, Kodiak, and Kenai, all as defined in
this Act, and other municipalities and corporations
or individuals, the State (acting free of the
restrictions of section 6 (i) of the Alaska Statehood
Act) , or any Federal agency for the purpose of
effecting land consolidations or to facilitate the
management or development of the land, or for other
public purposes. Exchanges shall be on the basis
of equal value, and either party to the exchange may
pay or accept cash in order to equalize the value
of the property exchanged: Provided. That when the
parties agree to an exchange and the appropriate
Secretary determines it is in the public interest,
such exchanges may be made for other than equal
value.

43 u.s.c. § 1621 (f). The State urges that this literal reading
allows an exchange between the State and the State (AMHTA) free of
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