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The difficulties that third parties are now experiencing are 
the difficulties the State, the Beneficiaries and others have 
tried to avoid by continuing to look for a settlement to this 
issue.

There are over 6,000 questionable actions that have 
occurred on Mental Health Trust Lands that are open for 
reversal. Prospective activities on Mental Health Trust 
Lands have been suspended, or are in limbo. For example, 
the Wishbone Hill Coal Mining Project has been put on 
hold pending determination of certain legal questions. 
Usibelli Coal Mine operates substantially on Mental Health 
Trust Lands and its future operations are planned to be 
substantially on Mental Health Trust Lands. The Diamond 
Chuitna Coal Project in the Beluga Coal Field is also on 
hold. People who have received patents to Mental Health 
Trust Lands, like the Moms and Pops, may lose their land1. 
Lessees of Trust lands may have their leases declared 
invalid. Municipalities which received Trust lands face the 
possibility of losing the land despite the fact that they've 
already spent time and money in planning for its use.

1991 - SETTLEMENT ATTEMPT U3
CHAPTER 66_______________________

During the 1991 session, legislation was once again 
introduced in an effort to reach a settlement. Lengthy 
negotiations with the Legislature resulted in the agreement 
to create a Mental Health Trust Authority to serve as a 
Trustee. However, the Administration refused to consider a 
cash based settlement. With less than two weeks left in the 
session, the Administration and three of the four plaintiff 
groups began negotiating what would become Chapter 66. 
Chapter 66, if approved, would:
1) Create the Mental Health Trust Authority as Trustee,
2) Return as much of the original Trust land as possible to 
the Trust,
3) Exchange other comparable state land for original Trust 
land that cannot be returned,
4) Begin the exchange process before Chapter 66 is 
approved by the courts pursuant to a Settlement Agreement 
negotiated by the parties after the session,
5) Hypothecate (pledge as security) 6.7 million acres of 
State land to be foreclosed upon in the event the land 
exchange is not completed before December of 1994.
6) Become effective only after the settlement is finally 
approved by the courts, the Weiss case is dismissed, and 
the time for any appeals has expired.

1991 -  LAWSUITS OVER CHAPTER 66
In October of 1991, a group representing tourism, sport 
fishing, environmental and other public interests sued to 
intervene in the lawsuit. They believe that Chapter 66 
violates State law, the State Constitution, and the Statehood 
Act. They object to transferring to the Tpjst hundreds of 
thousands of acres of multiple use public lands that were 
never in the original Trust. They also object to nullify ing 
numerous state land use planning processes in which 
thousands of Alaskans participated in good faith. The 
intervention was expected and initially welcomed by the 
settling parties as they believed that favorable decisions on 
these issues would "bulletproof' the settlement against 
challenges after approval. Unfortunately, the settling 
parties failed to understand how long these issues would 
take to resolve and the consequences in the meantime.

After over a year and a half, these challenges are still 
pending in the Superior Court. A decision is not expected 
until the spring or summer of 1993. The losing party will 
then, no doubt, appeal to the Alaska Supreme Court. After 
that appeal, the losing party can then ask the U.S. Supreme 
Court to review the Statehood Act issue relating to the 
ability of the State to transfer the mineral estate to the Trust 
as a part of the exchange. Only after all of this litigation is 
concluded can the courts finally approve or disapprove 
Chapter 66. While nobody can predict how long this will 
all take, it is safe to assume that it will be measured in 
years not months.

To make matters worse, during the exchange process, the 
plaintiffs discovered that the State did not have lands 
comparable to those which would be lost. Therefore, they 
were forced to look to income producing lands which the 
State had not anticipated would become involved in the 
exchange process. The Cook Inlet oil and gas fields, 
Glacier/Winner Creek in Girdwood, Leask Lakes in 
Ketchican, hydroelectric sites throughout Southeast Alaska, 
airport lands and the proposed site for the new Capital 
building in Juneau are just a few of the lands which may 
have to be placed into the Trust.

Most recently, in response to these actions, the Cook Inlet 
oil and gas producers. Marathon and Unocal entered the 
litigation to protect their interests. They do not believe that 
the State has the right to transfer their leases to the Trust 
and that the Settlement Agreement is illegal. Despite the 
objections of the State, the court has allowed the oil 
companies to intervene and the litigation over their claims is 
just beginning. Other affected parties such as Municipal 
governments and coal producers have also considered 
intervention.

In the meantime, the injunction and lis pendens2 on the 
original one million acres of Trust land remains In 
addition, title to the 6.7 million acres o f hypothecated

THE INNOCENT THIRD PARTIES 
CAUGHT IN  THE CROSSFIRE

I On the other hand, the Benefietane* luve tncd to eliminate unneceaaery hardship, and when no harm to
the crmi is apparent, the Bcneficunes have uniformly afreed to modify the injunction to allow Oungs to 
proceed 2 A las pendens u a nooce filed in the record o f bile that a claim has been made against the land



lands is clouded by the prospect that foreclosure may 
occur anytime after 1994. Further, under the terms of the 
Settlement Agreement the plaintiffs have already selected 
550,000 acres o f other State land for possible exchange. 
This land must be segregated and closed to mineral entry or 
disposal. Finally, since these additional selections can 
continue to he made from any State land, virtually the 
entire inventory o f State land outside o f Legislatively 
Designated Areas is subject to being brought into the 
litigation at any time.

THE "UNHOL YALLIANCE"
By early 1992, a number of diverse interest groups 
normally at odds found that they were united in their 
opposition to pursuing the land exchange portion of the 
proposed settlement. The Resource Development Council, 
Alaska Center for the Environment, Alaska Miner 
Association. Susitna Valley Association. Sierra Club Legal 
Defense Fund, Alaska Coal Association, Non-settling 
plaintiffs and now Marathon and Unocal realized that an 
amendment to Chapter 66 is needed. These groups all 
agree that the settlement must be within the State's ability to 
pay and offer fair compensation to the Trust.

EFFECTS ON DEVELOPMENT
This cloud on millions of acres of State land will remain for 
years to come while lawsuits over Chap­
ter 66 continue. This has created an international 
perception that Alaskan land and natural resources are off 
limits to development. This perception is widely held in 
both the natural resource investment community and 
international markets for .Alaskan resources and is fostered 
by Alaska's competitors.

This perception of a land "freeze" is no: limited to specific 
projects, resources, or problems like Wishbone Hill, 
expansion of the Girdwood ski resort or the consequences 
of higher utility rates in Southeast Alaska. The length of 
and uncertain results from the lawsuits, together with the 
potential for more land to be selected and therefore tied up 
at any time, combine to create a global stigma about 
development in Alaska at a time when we can least afford 
it.

Both the State and the Settling Plaintiffs justifiably claim 
that they are willing to work with affected parties on 
specific problems. However, the belief in this freeze will 
continue because of the possibility, even probability, that 
any valuable mineral deposit, transportation or pipeline 
corridor, or strategic surface estate will be tied up in this 
dispute.

1993 - AMENDMENTS TO CHAPTER 66 
SENATE B ILL 6 7

Last session, the members of this unusual coalition united 
behind an amendment to Chapter 66 which could finally 
settle the Me’*-’’ Health Lands Trust litigation. 
Reintroduced u. , session by the Senate Resources 
Committee, Senate Bill 67 would:
1) Retain the portion of Chapter 66 that creates the Mental 
Health Trust Authority a* the Trustee while maintaining the 
Legislature's ability to appropriate Trust funds,
2) Retain the portion of Chapter 66 which returns as much 
of the original Trust land as possible to the Trust,
3) Eliminate the land exchange which has led to the 
litigation over Chapter 66,
4) Instead of the land exchange, continue the current 
allocation of 6% of the State's unrestricted General Fund 
Revenue to the Trust income account in place since 1990,
5) Hypothecate (pledge as security) only those original 
Trust lands that are now in Legislatively Designated Areas 
(370,000 acres) to insure that the 6% allocation is made. 
This would free up the 6.7 million acres currently pledged 
as security.

FAILED ATTEMPT TO RELEASE THE 
"MOMS & POPS" WHERE DO WE GO FROM HERE?
When the State realized how long the litigation over 
Chapter 66 would take -and the hardship that would be 
suffered by innocent third parties, it realized the need to ask 
the Superior Court for "relief' for the over 3,000 so-called 
Moms and Pops. The State’s plan, agreed to by the Settling 
Plaintiffs, would have modified the injunction and removed 
the cloud in the record of title. The Settling Plaintiffs could 
agree to this only v.ith the condition that if Chapter 66 was 
not approved, the Trust would be able to reassert its 
claims to the land. The court rejected this "relief1 last 
month stating that it could be considered nothing more than 
a "cruel hoax visited on the third parties" because at this 
point in time "the likelihood of final approval [of Chapter 
66] is speculative, at best".

There is unprecedented :ind widespread support for 
amending Chapter 66. Development and environmental 
interests, local governments, the majority of the 
Beneficiaries, the thousands of third party hostages, 
Chambers of Commerce, and many legislators realize the 
necessity of amending Chapter 66 now.

Unfortunately, the current administration has refused to 
consider any amendments to Chapter 66. Unless Alaskans 
become informed and communicate directly with the 
Governor and their legislators, we face years of litigation 
while development is discouraged on millions of acres of 
land. Alaska cannot afford such a divisive, expensive, and 
lengthy attempt at a settlement.



M E N T A L  H E A L T H  L A N D S  T R U S T  
T H E  O F F S E T

Attorney GeneraI Cole has stated  that in Chapter 66 "the state gave up a $ 1.3 billion offset 
which the Alaska Supreme Court held that the state is entitled to". (Letter to Senator Mike Miller 
dated February 3, 1993).

However, the Suprem e C ourt actually sa id  that "To the extent that former mental health lands 
have been sold since the date of the conveyance the trust must be reimbursed for the fair market 
value at the time of sale. In calculating the total amount owed, the trial court should grant a set­
off for mental health expenditures made by the state during the same period. In the event that the 
expenditures exceeded the value of lands sold , the state need not furnish cash as part of the 
reconstitution." (State v. Weiss. 706 P. 2nd 681 at 684.) (emphasis added).

SO. WHAT IS THE OFFSET?
The value t ihe offset would depend on the outcome of lengthy litigation over how much the 
State has actually spent cn mental health and whether any of the land was legally "sold".

" S O L D

The Interim Mental Health Trust 
Commission estimated the offset at only 
$200 million.

The State has inflated the offset to $1.3 
billion by including expenditures of the Dept, 
of Law, D.N.R., Dept, o f Administration, 
etc. in addition to program costs. (At the 
same time the State claims the entire 
1,000,000 acres of land is worth only $565 
million.)

Returnable Land • Must be returned to
315,000 acres the trust.

Encumbered Can be returned subject to
150,000 acres encumbrances.

Legislatively Designated Set aside by legislature
Areas (LDAs) for parks, wilderness,
370,000 acres forests, etc.

Municipalities Paid nothing. Had actual
83,000 acres notice of breach of trust

Settlement Traceable land to be
40,000 acres returned to trust.

Moms & Pops Paid value. Notice of trust
50,000 acres status in record of title.



mentai_.xls

Estimated Mental Health Expenditures from Unrestricted G eneral Fund Revenue
(in Thousands ol Dollars) 

Fiscal Year

Agency/Budget Request Unit
Department ot AdministrationDepartment ol LawDepartment of EducationDept, ot Health and 9oclal ServicesDepartment of Public SafetyDepartment of Corrections
Total Estimated Expenditure Cumulative Estimated Expenditure FY 79 - FY 05 FY 06 - FY 91
Total Estimated Expenditure In 1991 Dollars Cumulative Estimated Expenditure In 1991 Dollars
Mental Health Expenditures As Percentage of General Fund Unrestricted Revenues

1979 1980 1981 1982 1983 1984 1985 1986 1987 1988 19B9 1990

530 586 754 1.119 1.154 1.184 1.217 1.683 1,680 1.682 1.647 1.953
13 30 44 48 43 40 38 73 42 54 52 59

3.147 3.550 4.155 4 .80 3 5.493 S O  17 6 .715 1.844 1.684 1.67S 1.751 1.859
29.881 33.246 46.619 53.391 55 .193 59.019 64 .822 62.501 59.528 63 .452 72.779 80 .009

1.095 2.418 3.595 3 .9 72 3.511 3.278 3 .152 826 483 619 587 673
2.042 2.222 2.479 3 .32 0 3.981 5.95S 7.043 966 952 1.039 1,178 1.195

36 .708 42 .062 57.646 66 .65 5 69.374 75.494 82 ,987 67 .892 64 .380 68.521 ■* «nr. 85 ,749
36 .708 78.770 136.4 16 203.071 272 .445 347.939 4 30 .926 4 9 8 .81 9 5 S 3 .I9 8 631 .720 -’09.914 795 .663
IS .7 C B 78.770 136.416 203 .071 272 .445 347.939 430 .926

67 .892 132.272 200 .793 278.988 364.737

66 .340 67.632 85.083 94 .714 94 .972 99.419 105.317 85 .197 77 .377 78.869 85.881 89.607
66 .340 133.972 219 .055 3 1 3 .7 6 9 4 0 8 .740 508.160 613 .476 6 98 .67 3 775.C50 854 .919 940.799 1 030 407

3 .2 4 % 1.68% 1.55% 1.62% 1.91% 2 23% 2 .5 5 %

I
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3 .5 8 % 2 9 7 % 3 .58% 3 4 2 %

Estimated Mental Health ExpendituresThousands ol 1991 Dollars „in 1991 Dollars
140.000 -
120.000
100.000
80.000

Prepared by the Legislative Research Agency (91.242) w«s Fiscal Year
Source: Menial Health Lands Trust Review. Summary Schedule and Analysis - Potential Slate Menial Health Expenditures
Slate ol Alaska, Ottice ol Managemnl and Budget - Division ol Budget Review. Operating Budget Fundjnesummarv. All Funds. By Agency. BRU & Comoonent. January 28. 199: Note: Program Receipts have been removed Irom totals given.

1991

1.58067
2.22692.S000
1.222

98.092 893.755
462,825

98.092 I. 128,499

3 4 7 %
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State fails in Mental Health Trust controversy
The million-acre chess board on 

which Mental Health Trust con­
troversy is played out has 3,162 spe­
cial “pawns” on the state’s side.

As we all know, pawns are coldly 
sacrificed to create positional 
advantage for the more powerful 
and important pieces behind them.

The pawns on the white side are 
the unfortunate beneficiaries of the 
trust. The black pawns are the peo-. 
pie who bought trust land from the 
state and now have title to their 
land frozen because of the state's 
illegal action in seiz.ng the trust’s 
assets 15 years ago.

The state of Alaska, the “black 
king” in this game, is weeping a 
bucket of crocodile tears on behalf 
of its pawnr. In January, state 
attorneys tried to get Fairbanks Su­
perior Court Jud?e Mary Greene to 
lift a three-year-old injunction bar­
ring sale of these lands, which total 
almost 50,000 acres.

The st?te failed. Before the third- 
party landholders blame Judge 
Greene or the Mental Health Trust 
beneficiaries, they should look at 
why the state failed.

Fred
Pratt

hardship, if the plaintiffs have been 
delaying a reasonable resolution, 
or if the state has a substantial 
likelihood of winning its case.

Judge Greene clearly disposed of 
each of these matters in a nine-

them such land i^Ahe first place-—jjagp decision. 3  r —-  f  She pointed out that plaintiffs

The people who acquired Mental 
Health Trust land from the state 
unwittingly fenced stolen property. 
If they lose their land back to the 
trust, they have a great case for a 
lawsuit against the state for selling

^ T h e  Legislature and former Gov^f 
Jay Hammond dissolved the Men­
tal Health Trust in 1978 and took the 
land. They later leased, gave, sold 
or exchanged about one-third of it 
to outside parties.

In 1985 the Alaska Supreme Court

r—  T r  She pointed out that plaintiffs
\ After the 1985 decision the state I agreed to the first settlement only 
•and the trust beneficiaries tried to 1 two vears after the 1985 ruling but
settle the case without having to 
take back all this land and expose 
the state to thousands of exp ensive 
lawsuits. The state, how ever, 
blocked earlier settlements and

two years after the 1985 ruling, but 
it was the state ''>at torpedoed that 
settlement process in 1990, noUhe. 
beneficiaries. Second and third set­
tlement bills passed the Legisla­
ture in 1990 and 1991, but these

now seeks to turn the ire of the f “solutions” are mired deeply in 
third-party landholders on the Lew problems. -i**
court or the plaintiffs in the law- p'-Oudge Greene also raised the
suits, rather than own up to its own

managing 
L egislature is, cannot just 
appropriate the assets of the trust 
for their own use.

aw- f'

3e motion to have Judge Greene 
lift the injunction on the third-party 
landholder "pawns” was an empty

question of whether she could clear 
land title to these parcels by simply i, 
lifting the injunction.

That could just shift iegal ques- ; 
tions to another court. Judge a n d  major oiVsornpanic?

II
IIterest ..i the land, they would be* 

selling a lawsuit and both they and 
the purchasers would ultimately 
have to litigate." ■ i;

State attorneys suggested the  ̂
trust could be compensated by ex­
change of other state land of com­
parable value for the land granted 
the third party buyers. Judge 
Greene notes correctly that the 
state’s inability to work within past; 
agreements on determining value- 
of land killed the first settlement, j 

She also notes that the state’s? 
likelihood in prevailing is weak at a’ 
time when two of the four plaint il fs’; 
groups refuse to accept its current j 
settlement, and when i's strongly: 
opposed by environmental groups,] 
hunting clubs, fishing rganiza-J 
tions and outdoor recreation in-f 
terests, as wety as,toal developers*

gesture, as Judge Greene’s ordec<feGreene pointed out that if this hap- JT~State attorneys appealed Judge . 
The management of the Mental^clearly shows. Jr pened, lifting the injunction would '  c . w n . „  ai^l...

Health Trust was an obligation wil-^r; 
lingly taken on by the state of Alas- ’ ~ 
ka in the Alaska Statehood Act. If 

• any other trustee outside govern­
ment had done such a thing, he

LT
would go to jail. •A

She notes that she can modify or 
cancel a standing injunction only 
for certain reasons. She can do it if 
it can be shown to be no longer 
necessary, if il creates an undue

Greene's decision to the Alaska-' 
be “nothing more than a cruel hoax Supreme Court. Two weeks ago the 
visited on the third parties.” r Alaska Supreme Court rejected;

"They get no relief; they would J that appeal, without comment. ^J, 
receive a worthless piece of paper 1 —  Free-lance journalist Fr i d  Pratt has 
and unmarketable title,” she bean covering Alaska business and, 
noted. "If they transferred their in-, politics for the past 18 years..
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Voice of The 'Tim es
The Anchorage Times

P u b l i s h e r :  BILL J. ALLEN 
" B e l i e v i n g  I n  A l a s k a n s ,  p u t t i n g  A l a s k a  f i r s t

Editors: U E N N IS  F R A D L E y , P A U L  JE N K IN S , W IL L IA M  J. T O B IN  
The Anchomge Times C om m enta ry in this segment o f  the Anchorage Daily News  does not represent 
tho views o f  Uie Daily News. I l is w ritten and  pub lished under an  ogreem onl w ith  fo rm e r ow nors o f  
The Times, in  the interests o f  preserving a d ive is ity  o f  v iew po in ts in  the com m un ity .

Tossing in the towel
T H E A PPA R EN T failure of the mental health trust settlem ent 

agreement probably is being greeted with some cheers across 
the state. Most people who have followed the issue are frustrated by 
all the legal tangles and delays th a t have come with efforts to  re­
build the original land trust set up by the federal government al­
most 40 years ago. The rebuilding is necessary because of a 1985 
court order which said the state had no business dissolving the tru st 
in 1978, an action which followed years of neglect and non-manage­
m ent of the mental health lands. ' '

Putting the tru st back together, however, has become as compli­
cated as unscrambling eggs. Two years ago, i t  appeared Attorney 
General Charlie Cole and then Resource Commissioner Harold ! 
Heinze had come up with a solution. They reached agreement in 
1991 with attorneys for the mental health groups and won approval 
by the Legislature to replace land originally held in trust with state 
lands of equal value and comparable in character. .

It was an involved plan, one that permitted m ental health 
lawyers and trustees to identify state public lands on a  tentative ba­
sis pending final approval by the court of the whole agreement. And 
identify lands they did: oil leases in Cook Inlet, coal fields, ski re­
sorts, gold mines and anything else of potential value. Each piece jf  
land selected, however, m eant planned development activities there 
were put in limbo, making developers more and more disenchanted 
with the plan. T hat wasn’t  the only problem.

AS PART O F  the 1991 settlem ent agreement, the state was to 
be free to issue patents on previously purchased small tracts of m en­
tal health lands. Alaskans who own these so-called “mom and pop” 
lands are now prohibited from selling, exchanging or otherwise de­
veloping the land until the legal cloud is lifted .' •'

The agreement was supposed to make th a t possible. It didn’t.
A Superior Court judge rejected releasing any of the original tru st 

lands until the whole agreement is finalized. Last week, the 
Supreme Court backed the decision.That prompted Gov. Walter 
Hickel to give notice th a t the state would back out of the agreem ent • 
— unless lawyers can figure out another way to free up the so-called 
mom and pop lands. That’s not likely to happen. More likely, the is­
sue will now go back to the Legislature for resolution.

Bills are n v wing in both houses which abandon the idea of replac­
ing tru st with state  lands to generate revenue. Instead, the new leg­
islative proposals would commit annual funding from the state trea- ■ 
suiy to cover m ental healti' needs. A Senate bill would earm ark 6 
percent of general revenue .ach year for the m ental health trust, 
while a  House bill would cc mmi 13 percent.

This alternative is bad policy and would set a bad precedent. But 
given th a t the best alternative ju s t fell apart, it m ay be the only po­
litically possible resolution.  * •

A ncho rag e  D a ily  N ews S a tu rd a y , M a rc h  20, 1993
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FOR RELEASE: March 15, 1993 
No. 93-061

MENTAL HEALTH SETTLEMENT GIVEN 60 DAYS

JUNEAU—Governor Walter J. Hickel to .y gave lawyers on both sides 
of the mental health trust controversy 60 days to reach an agreement to 
release third parties from the case or the state will exercise its option to 
terminate the settlement agreement entered into in April 1992.

"We have no desire to roll this issue back to square one," Hickel said, 
"but that's what's at risk if we can't find an acceptable solution for those 
innocent third parties who bought land that was once part of the mental 
health trust and now can’t get title to it."

The Governor's action was sparked by the most recent rejection by 
the courts of a joint request by the state and the settling plaintiffs tc have 
a .preliminary injunction modified to allow the state to issue patents to 
individuals who have paid off their land. The patents would extricate 
those landowners from the issue and allow them to sell, exchange or 
otherwise develop their land.

Fairbanks Superior Court Judge Mary E. Greene denied the joint 
motion on Janaury 14. The Alaska Supreme Court denied the state's 
petition to review her decision on March 8.

The Mental Health Lands Trust was created by Congress in 1956 and 
dissolved in 1978 by the state legislature, which promised that in its place
1.5 percent of income from resource development on state lands would be 
allocated to mental health programs. In 1982, after no such amount was 
ever appropriated, mental health advocates sued the state and won. In 
1985, the Supreme Court ordered that the trust be reconstituted and that 
fair market value should be paid for those lands that had been sold, 
subject to a set-off for state mental health expenditures.

####



P R E S S  A D V I S O R Y
March 24, 1993

FOR IM M EDIATE RELEASE
FOR M ORE INFORM ATION CONTACT: Walt Baldwin, 276-4849

S T A T E  R E F U S E S  T O  L IV E  U P  T O  L A T E S T  P R O P O S E D  
S E T T L E M E N T  O F  M E N T A L  H E A L T H  L A N D S  T R U S T

With little fanfare, a press release issued by Governor Walter J. Hickel on 
March 15, 1993 signaled the State's intention to withdraw from the latest 
attempt to settle the Mental Health Lands Trust litigation.

While giving the impression that this action is based on the State's failure to 
gain the release of the third party land owners known as "Moms & Pops", in 
fact, the State had already refused to comply with the terms of the Settlement 
Agreement (see attachments 1 and 2).

"O f course 1 knew it was in trouble when the State wrote a letter on February 
25, 1993, refusing to allow the Settling Plaintiffs'Attomeys to pick the land 
needed, as agreed to in the Settlement Agreement, to replace land that the 
State stole from the original Trust", said Walt Baldwin.

In light o f these developments a number o f groups representing Trust 
beneficiaries agreed upon a resolution calling attention to the real reason the 
State has tlireatened to withdraw from the settlement (see attached 
Resolution).



S T A T E  v . W E IS S  A iaana
Clla u  70* P.M Ml ( A U mMm  IMS)

STATE of Alaska, 
Ap|»v!!«"t/Cross-Appelleet

v.
Vern T. WEISS, et al., 
Appellee/Cross-Appellant.

Nos. S-653, S-678.
Supreme Court of Alaska.

Oct 4, 1985.

Class action was brought against State 
for breach of public trust in enacting legis­
lation redesignating federal mental health 
grant lands as general r̂ant lands. The 
Superior Court Fourth Judicial District 
Fairbanks, Warren W. Taylor, J., ruled the 
legislation could not be invalidated, but 
that the State breached its duties as trus­
tee by removing federal grant lands from 
the trust The state appealed, and plain­
tiffs cross-appealed. The Supreme Court 
Compton, J., held that (1) the State 
breached its duties as trustee in redesignat­
ing the land, and (2) the redesignation leg­
islation was invalid.

Affirmed in part reversed in part and 
remanded.

1. Public Lands <*=>62
In passing the Alaska Mental Health 

Enabling Act the United States Congress 
intended to create a trust to be based on a 
corpus of one million seres of federal land, 
to help effectuate the creation and opera­
tion of mental health care facilities in the 
state, and the as trustee, had no
power to alter the status of the property 
grant thereby effectively terminating the 
trust Alaska Mental Health Enabling Act 
§ 101 et seq., 70 Stat 709; Laws 1978, c. 
181, § 3(a).
2. Public Lands HI2

In passing act [Laws 1978, c. 181,
§ 3(a)] redesignating trust lands givsn 
state by United States Congress under 
Alaska Mental Health Enabling Act as gen­eral grant land, the State went beyond the 
power which had been granted it with re­

spect to the land by Congress and the 
redesignation act was therefore invalid. 
Alaska Mental Health Enabling Act, § 101 
et seq., 70 Stat 709.

G. Thomas Koester, Asst. Atty. Gen., 
Norman C. Gorsuch, Atty. Gen., Juneau, 
for appellant/cross-appellee.
Stephen C. Cowper, Fairbanks, for appel- 

lee/cross-appellant
Russ Winner, McGrath &  Associates, An­

chorage, for amicus curiae Cook Inlet Re­
gion, Inc.
Before RABINOWITZ, CJ., and 

BURKE, MATTHEWS and COMPTON, JJ.
OPINION 

COMPTON, Justice.
The State of Alaska (“state”) appeals 

from a judgment of the superior court hold­
ing that the state breached its duty as 
trustee of federal mental health grant 
lands when the legislature redesignated the 
property as “general grant land." For the 
reasons set forth below, we affirm the 
holding to this extent, but reverse the supe­
rior court's conclusion that the redesig­
nation legislation was valid.

i

I. FACTUAL AND PROCEDURAL 
BACKGROUND 

In 1966 the United States Congress 
passed the Alaska Mental Health Enabling 
Act (AMHEA) which, insofar as it concerns 
this case, granted the Territory of Alaska 
one million acres of federal land to be held 
in public trust to help effectuate the cre­
ation and operation of mental health care 
facilities in Alaska. Pub.L. No. 84-8S0, 70 
Stat 709 (1956). Section 202(e) of the Act 
specifically provides:

A l l  la n d s  g r a n t e d  to the Territory of 
Alaska under this section, together with 
the income therefrom and the proceeds 
from any dispositions thereof, s h a ll b e  
a d m in is t e r e d  b y  t h e  T e r r it o r y  o f  A la s -  
k a  a s  a  p u b lic  t r u s t and such proceeds
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and income shall first be applied to meet 
the necessary expenses of the mental 
health program of Alaska. Such lands, 
income and proceeds shall be managed 
and utilized in such manner as the Legis­
lature of Alaska may provide. Such 
lands, together with any property ac­
quired in exchange therefor or acquired 
out of the income or proceeds therefrom, 
may be sold, leased, mortgaged, e*  
changed, or otherwise disposed of in 
sucTTmanner as the Legislature of Alas- 
ka may provide in order to obtain funds 
or other property to be invested, expend­
ed or used b’y the Territory of Alaska? 
Tfie~authority of the Legislature of Alas­
ka under this subsection shall be exer­
cised in a manner compatible with the 
conditions and requirements imposed by 
other provisions of this Act (emphasis 
added)
The state managed these lands without 

maintaining a separate account until 1978. 
The Alaska State Legislature made its 
practice law in 1978 when it passed the 
following statutory provision: 
REDESIGNATION AND DISPOSAL OF 
MENTAL HEALTH LAND 
(a) Land granted to the state under 

the Mental Health Enabling Act of 1956, 
70 Stat 709, and patented to or approved 
for patent to the state on July 1, 1978 
and land designated as mental health 
land which was received by the state in 
exchange for land granted under that 
federal land grant is redesign* ted as 
general grant land and shall be managed 
and disposed of by the Department of 
Natural Resources under applicable pro­
visions of law.

Ch. 181, § 3(a), SLA (1978).
Alaska has provided continuous mental 

health care since statehood. The record 
indicates that between 1959 and 1982 the 
state spent over $222,000,000 on mental 
healtxi care. Generally speaking, there has 
been a constant increase from 1959 to the 
present in mental health expenditures: 
slightly less than $1,200,000 was expended 
in 1959, and slightly more than $29,000,000 
was expended in 1982. The record does not

indicate how much of the trust land at 
issue has been disposed of, nor the total 
value of such disposed land. In the state's 
answer to the complaint, it alleges that 
“state expenditures for mental health pur­
poses exceeded revenues from mental 
health grant lands in all years for which 
revenues from those lands were tabulated 
separately." The record does indicate that 
as of 1973, total revenues from these men­
tal health trust lands amounted to $19,555,- 
582. The state’s total expenditures to that 
point amounted to $66,726,176.
Weiss e t  a L  filed a class action in 1982 

_ alleging that the state breached the public 
trust by 1) failing to account for revenues 
realized, 2) using revenues for purposes other than mental health care and 3) pass­
ing legislation redesignating the property 
“general grant land." Plaintiffs sought 
declaratory relief invalidating the redesig­
nation legislation; injunctive relief compel­
ling the state to administer the trust ac­
cording to the law; general relief establish­
ing a trust account "for the receipt of 
funds generated from all lands selected by 
the State of Alaska under the aforesaid 
mental health land grant...."
The superior court ruled that invalidation 

of the redesignation legislation was not an 
available remedy, based bn S t a t e  v . U n i­
v e r s it y  o f  A la s k a , 624 P.2d 807, 815 (Alas­
ka 1981). However, the court did hold that 
the state breached its duties as trustee by 
removing the federal grant lands from the 
trust As a remedy, the court ordered that 
[t]he public trust established by P.L. 84- 
830, 70 Stat 709, shall recover from the 
defendant State of Alaska an amount 
equal to the fair market value of aO 
lands conveyed from the trust as of the 
date of conveyance, plus prejudgment in­
terest from the date of each conveyance. 
For the purposes of this judgment, all 
lands remaining in the trust as of July 
19, 1978, shall be considered as having 
been removed from trust status by the
State of Alaska on that date_

The court also ordered a setoff for all 
monies spent by the state on mental health 
care.
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The state appeals from the judgment, 
except the holding that the redesignation 
legislation was valid. Weiss e t  a l . cross-ap­
pealed the trial court’s failure to rule the 
legislation invalid.
II. DID THE STATE BREACH THE 

PUBLIC TRUST CREATED BY CON­
GRESS WHEN IT REDESIGNATED 
PROPERTY IN THE TRUST AS 
“GENERAL GRANT LAND?"

A. Nature of the Trust
The state argues, essentially, that the 

redesignation is of no legal consequence 
because the state has always provided pub­
lic mental health programs in the past and, 
implicitly, will provide them in the future. 
The state maintains that providing such 
programs fulfills its obligations according 
to AMHEA, freeing the grant lands for 
other public purposes. Textual support for 
this position comes from the portion of 
Section 202(e) which states that “proceeds 
and income shall first be applied to meet 
the necessary expenses of the mental 
health program of Alaska.” It is suggest­
ed that this language means Congress in­
tended that the land grunt serve as a reve­
nue base guarantee. Great emphasis is 
placed on the legislative history of AM­
HEA which establishes that Congress did
1. The debates in the Houie and Senate are too 

lengthy to reproduce in tieir entirety here, but 
certain remarks are repre tentative of the discus­
sions. Senator Jackson commented that "Itjhe 
income from sales or liases wi'l be used to 
support the mental health program in Alaska. 
The income will be held in trust for that pur­
pose. Any money receivid over and above the 
need for the mental heilth program may be 
used for other public purposes." He further 
noted that the language change was not of a 
fundamental nature, and thus said that, "It]he 
purpose of granting 1 million acres is the same 
as in all other similar grants, such as the public 
school land-grant program.” 102 Cong.R«c. 
9761 (June 7, 1956).

We note that the ianguane in the federal grant 
was changed from design iting the proceeds of 
the land grant to be used as a public trust for 
Alaska's mental health program, to saying that 
the proceeds "shall first b: applied to meet the 
necessary expenses of the mental health pro­
gram" only because of wiiny among members 
of Congress that the land may actually have a

not wish to limit the use of grant lands 
e x c lu s iv e ly  to mental health programs.1
[1] Despite these observations, we think it irrefutable that Congress intend to create a trust, to be based on a corpus ot one million acres of federal land. It is a commonplace of the law that without trust 

property there can be no trust Restate­ment (Second) of Trusts § 74 (1959).* When the state, through the legislature, altered the status of the property grant the 
trust was thereby effectively terminated. The state, as trustee, had no power to do 
this and consequently brevched its duty to preserve the corpus.3 The fact that the 
state has provided mental health care in the past and will most likely do so in the 
future is no justification for termination of the trust Whether a beneficiary can rely on the b o n a  f id e s  of a trustee to continue voluntarily to uphold the terms of a de­
funct trust is quite beside the point We 
decline the opportunity to encourage the state, or any trustee for that matter, to determine unilaterally when to terminate a trust without specific authority to do so.

B. Remedy.
[2] Having concluded that the state breached the trust, we find it necessary on tu? facts of this case to invalidate the re­designation statute, Ch. 181, $ 3(a), SLA 

(1978). S t a t e  v . U n iv e r s it y  o f  A la s k a , 624
value fir in excess of the necessary health care 
expenses. The record in this case shows that 
income from the land grant waa actually lesa 
»h*n state expenditures for mental health pro­
grams.

2. Section 74 provides: "A trust cannot be cre­
ated unless there is trust property.”

3. Our reliance upon basic trust law principles 
finds ample support in the precedents of this 
court and the United States Supreme Court. 
See Lassen v. A rizona, 385 U.S. 458, 87 S.CL 584, 
17 L E ± 2d  515 (1967); State v. University o f 
A laska, 624 P 2 d  807 (Alaska 1981). Both Las­
sen and University o f A laska involved federal 
grants to be used by states for school purposes. 
Those cases stand for the proposition "that the

private trust law principles are to apply to 
federal land granted to the states for school 
purposes." U niversity o f A laska, 624 P 2d  at 
813. There is no reason to treat federal lands 
granted for mental health purposes differently.
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P.2d 807, 815 (Alaska 1981) does not com­
pel a different result In that case, the 
federal government had granted 100,000 
acres to the state “for the exclusive use 
and benefit" of the University. Id. at 811. 
Years after the grant the state included 
5,040 acres of the trust land in a state 
park. This action was not in itself a breach 
of the trust so long as the University was 
paid fair market value for the land. We 
inferred that the legislature intended to 
pay the University for this disposition, stat­
ing:
It is also logical to assume that the legis­
lature intended to compensate the Uni­
versity for the loss of its land. This view gives the statute creating [the park] a 
reading that is in accord with the well 
recognized canon of statutory construc­
tion that, when possible, legislation should bs construed in a way that up­
holds its validity.

524 P.2d at 816.
Unlike the situation in U n iv e r s it y  o f  

A la s k a , the present case does not involve a 
disposition of a portion of trust lands for a 
specific use. Instead, the entire corpus of 
the trust is intermingled with the general'1 
grant lands of the state. No particular use 
of the trust lands is specified and it may be 
years before much of the land is used. 
While it was reasonable u. infer a legisla­tive intent to pay for 5,040 acres for which 
there was a present park land use in U n i­
v e r s it y  o f  A la s k a , it is not reasonable to infer that the legislature meant to pay for 
a quantity of trust land approaching one 
million acres for which in large part there 
is no present use. Thus, the payment rem­
edy imposed in U n iv e r s it y  o f  A la s k a  is not 
appropriate here. Because the state in 
passing the redesignation act went beyond the power which had been granted it with respect to the trust lands by Congress, the 
redesignation act must be declared invalid.
It follows from our conclusion that the 

redesignation legislation is invalid that the trust must be reconstituted to match as 
nearly as possible the holdings which com-
4̂ Amicus raises questions regarding the title 

held by conveyancees and bona fide purchasers 
of mental health lands In view of our dlsposi-

prised the trust when the 1978 law became 
effective. The case is remanded so that 
requisite findings c?n be made. We take 
this opportunity to provide some guidance 
to the trial court to simplify its task.
Those general grant lands which were 

once mental health lands will return to 
their former trust status. In the event 
exchanges have been made, those proper­
ties which can be traced to an exchange 
involving mental health landa will also be 
included in the trust To the extent that 
former mental health lands hgve been sold 
since the date of the conveyance the trust 
must be reimbursed for the fair market value at tha time of sale. In calculating the total amount owed, the trial court 
should grant a setoff for mental health 
expenditures made by the state during the 
same period. In the event that expendi­
tures exceeded the value of lands sold, the 
state need not furnish cash as part of the reconstitution. The goal is to restore the trust to its position just prior to the convey­
ance effected by the redesignation legisla­tion.4
AFFIRMED in part, REVERSED in part 

and REMANDED for further proceedings 
consistent with this opinion.

i
MOORE, J., not participating.

In the Matter of the Application of: John 
L. McKAY, Jr., An Applicant for admis­
sion to the Practice of Law in Alaska 
and Membership in the Alaska Bar As­
sociation.

No. S-667.
Supreme Court of Alaska.

Sept 27, 1986b

Applicant for Bar filed an appeal with 
Board of Governors of the Alaska Bar As-

tion of this cast, wv dean it nnnsri—ty to 
address those issues at the present time.



Page l, line 9:

Delete "(a)1',
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Page 1, line 10:

Change entire line to read:

"(a) Bxoapt as provided in AS_38.o s .800. the 

Alaska Mental Health Trust Authority"

Page 2, after line 8:

Insert:

" (b) In exercising its power under fa) f l ) . (2) 

or (3) of this section, the authority or its 

contractor under fa)(4) of this section ie not bound 

bv the provisions of AS 38.04 or AS 38.05. except 

that it shall

(1) comply vith AS 38. 05.285 a u H e c t  to its 

obligations undar AS 37.17.007:

(2) give public notice in the manner provided 

under AS 38.05.945(b) and (c) [BUT IS NOT OTHERWISE 

BOUND BY THE PROVISIONS OF AS 38.04 OR AS 38.05] ££ 

a preliminary decision to diw-Qoae of trust land end 

consider mnv written comments submitted vlthin 30 

davs cf such notioa prior to making a final 

deoislon; and

<3) give public notioa in the mannsr provided 

under AB 38.05.945(b) and <o) of any final decision 

to disposa of trust land."

Page 2, line 21:

After "section" insert:

"In this section, "unrestricted general fund revenue 

of the state" means all the categories of accounting 

for money accruing to the state general fund that,

[14166-0006/AA930430.016) “ 1 “  3/16/93



under the statewide accounting system as established 

on the affective date of this Act, were identified 

as revenue that was not restricted by law to a 

specific use."

Page 3, lines 8-24!

Make this subsection (b) of AS 38,05.800

Page 3, line 8:

Int:^. v a new subsection (a) to read:

"(a) For purposes of this section:

(1) "conveyed or encumbered" means

(A) covered by-a land sale contract issued by 

the state or a municipality; (B) covered by a 

patent executed in favor of any person, entity, 

native corporation, municipality, or the 

University of Alaska; (C) selected by a native 

corporation under 43 U.S.C. § 1611; (D) covered 

by a claim of a native for an allotment under 
43 U.S.C. S 1634 or by a certificate of 

allotment issued under applicable federal law; 

and (£} identified for conveyance pursuant to a 

land exchange agreement between the state and a 

native corporation, but not yet covered by a 

patent;

(2) "department" means the Department of 

Natural Resources;

(3) "land" includes both the surface 

•stdte and the mineral estate;

(4) "lease" means any oil and gas lease, 

coal lease, mining lease, land lease, and any 

other mineral or surface lease; and

(5) "right-of-way" means any right-of-way 

permit or easement, or any road, utilities, or

[14166-0006MA930430. 16] - 2- 3/16/93



other improvements constructed pursuant to an 

approved land use application or permit or 

letter of entry issued by the department and 

for which no right-of-way permit has yet been 

issued."

Page 3, line 14:

Change entire line to read: "(A) a lease;"

Page 3, line 24:

Insert new subsections to read:

"(c) any land included in the corpus of the 

mental health trust shall be subject to the terms, 

conditions, and provisions'of any lease, timber 

contract, material sale contract, land use permit, 

right-of-way, prospecting permit, exploration 

permit, or water right issued by the United States 

or the & cate on or before the effective date of this 

Act;

(d) any land included in the corpus of the 

mental health truBt shall be subject to any mining 

claim or mining leasehold location that was acquired 

and continued in compliance with applicable laws and 

regulations on or before the effective date of this 

Act and that is continued in compliance with 

applicable laws and regulations thereafter;

(e) the department shall manage all land that 

is subject to any interest identified in (c) and (d) 

of this seotir.; for as long as such interest remains 

in effect;

(f) all land that is.subject to any interest 

identified in (c) and (d) of this section shall be 

governed only by and managed by the department only 

pursuant to the laws and regulations applicable to

(14166-0006/AA930430.016] -3- 3/16/83



general grant land and not pursuant to any laws or 

regulations applicable to the other land of the 

trust except that the proceeds from the management 

of such land shall be included in the mental health 

trust income account in accordance with 

AS 37.14,036;

(g) with respect to any particular lease, 

timber contract, material sale contract, land use 

permit, right-of-way, prospecting permit, 

exploration permit, water right, mining claim, or 

mining leasehold location, the owner of such 

interest, the department, and the mental health 

trust authority established under AS 47.33.011 may 

agree to waive the provisions of (e) and (f) of this 

section in which case the land involved will then be 

governed only by the laws and regulations applicable 

to the other land of the trust and will be r "aged 

like the other land of the truBt;

(h) all land granted to the state under the

Alaska Mental Health Enabling Act of 1956, P.L.

84-830, 70 Stat. 709, that is not included in the 

corpus of the mental health trust under (b) of this 

section is released and removed from the trust and 

shall no longer be subject to any of the provisions 

of the Alaska.Mental Health Enabling Act of 1956, 

P.L. 84-830, 70 stat. 709, or any claim of the 

trust;

(i) after giving public notice in the manner 

provided under AS 38.05.945(b) and (c), all land 

included in the corpus of the mental health trust 

under (b) of this section shall be conveyed by 

patent by the commissioner of the department to the

mental health trust authority established under

AS 47.30.011 and the trust authority takas its titls

[14H6-0006/AA9304J0.016] 4 3/14/93



subject to any interest described in (c) and (d) of 

this section and subject to all of the provisions of 

this section.’1
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1. The amendment to AS 37.14.009(a) is a cross- 

reference to the overriding provisions of AS 33.05,800 which 
divest the trust authority of land management authority over 

truat lands that are currently subject to third party 

interests (discussed more fully in paragraph 6 below).

2. To the extent that the trust authority is not 
divested of land management authority over trust lands by 
virtue of AS 38.05.800, the amendment* to AS 37.14.009(b) add 
two safeguards of the public interest applicable to management 
of trust lands in lieu of AS 38.04 and AS 38.05. These 

amendments are intended to establish a public process for 

trust land management decisions and to insulate the bill from 

legal challenges under Article VIII, Section 10 of the Alaska 

Constitution.

2.1 Subsection (b)(1) requires land management 

decisions to comply with the state constitution and the 

principles of multiple purpose use consistent with the public 

interest. However, this subsection also recognizes that the 
trust principles established in AS 37.14.007, added by 

chapter 66, SLA 1991, must take priority if they conflict with 

multiple purpose use.

2.2 , Subsection (b)(2) provides a 30-day public 

comment period to precede final land disposal decisions. This 
period is intended to ensure that trust beneficiaries, trust 
land developers, people who use trust lands for ooher 
purposes, and other members of the public have an opportunity 

to have their views considered by the trust authority.

2.3 Subsection (b)(3) requires public notice of 
final decisions to dispose of trust lands.

3. The proposed revision to AS 37.14.036(c) adds a 

definition of "unrestricted general fund revenue of the state" 

to the bill.

4. A new subsection (a) containing key definitions is 

added to AS 38.05.800.

4.1 In order to clarify that the land in the trust 
corpus will include both surface and mineral estates, "land" 
is so defined.

[J41M-0006/AAM0430.01I1 -1 3/16/93



4.2 In order to make the entire section read more 
easily, and to specifically cover as many typae of leasehold 
estates as possible, "lease" is now a defined term.

4.3 The Department of Law has expressed concern 
over the ambiguity inherent in stating that "conveyed or 

encumbered" land is not being returned to the trust. To 
satisfy this concern, "conveyed or encumbered" is now defined. 
Conveyances to native corporations, municipalities, and the 

University of Alaska are now specifically included as 
"conveyed or encumbered" land. In addition, ANCSA selections 

are now defined as being "conveyed or encumbered." Finally, 

the Department of Law had concluded that under SB 67/HB 201 

land with native allotment claims would go back to the trust 

and that the trust would be compelled to challenge these 
claims. To avoid this problem, lands covered by native 
allotment claims are now also defined as "conveyed or 

encumbered."

4.4 A definition of "right-of-way" is included to 

reflect the fact that roads and other improvements are 
constructed pursuant to land use permits and letters of entry. 
In some cases these valid rights have never been reflected in 
a right-of-way permit because the issuance of such permits has 

been barred by the superior court's preliminary injunction 

since July 9, 1990.

5. The existing language in AS 38.05.800 would become 

new subsection (b) of the section.

6. New subsections (c) through (i) would be added to 
AS 38.05.800.

6.1 New subsection (c) clarifies that any land 
remaining in the corpus of the trust remains subject to the 
terms, conditions, and provisions of all third party rights. 

This new subsection validates such third party interests, thus 

satisfying another concern of the Department of Law.

(Chapter 66 currently contains as such provision, although the 

settling plaintiffs did agree in the Chapter 66 settlement 

agreement that the trust would take all of its land subject tr» 
third party interests.) Subsection (c) is not intended to 

validate or question the validity of RS 2477 rights-of-way 

which may or may not exist.

6.2 New subsection (d) clarifies that trust l<*nd 
will also remain subject to any mining claims or leasehold 
locations that were acquired and continued in compliance with 
current applicable law. Unlike the third party interests 
covered by subsection (s), there is no legal document to 
reflect the terms of mining claims or lsasehold locations

[14164-0006/AASJ0430.01I) -2 JiH/93



(unless they are subsequently converted to a mining lease, 

which is covered by subsection (c)) and DNR normally makes no 
"validity” determination. The holders of mining claims and 
leasehold locations would therefore be subject to the statue 

quo under SB 67/HB 201 —  they v/ould face the same challenges 

from the trust that they could face from the state -- the 
trust simply takes subject to the claimant's rights, if any.
If the claimant can satisfy the legal requirements of a valid 

claim, the claim will be valid. Original mental health trust 
land has been closed to mineral entry since November 5, 1985 
pursuant to court and DNR orders so the only mining claime or 
leasehold locations of concern will be those that were validly 

located prior to that date.

6.3 Neither subsection (c) nor (d) use the common 

legal term "valid existing rights," because the Weiss 
plaintiffs have asserted that there are ng valid third party 
rights in mental health trust land. Therefore, the revisions 

provide that the trust takes subject to any of the mentioned 

interests, whether or not they are valid from the point of 
view of the W e i s s  plaintiffs. As previously mentioned, the 

one exception is that the trust would stand in the state's 

shoes in being able to challenge any mining claim or leasehold 
location that has not been acquired and continued in 

accordance with existing applicable law.

6.4 New subsection (e) is a mandatory provision 
requiring d n r  to manage all land that is subject to any third 

party interest enumerated in subsections (c) and (d) for as 

long as the enumerated interest remains in effect. This 

provision eliminates the possibility of litigation by third 
parties against the trust and the state on the ground that 
third parties have a contractual right to have DNR as their 

land manager.

6.5 New subsection (f) further provides that DNR 

will manage all land covered by third party interests pursuant 
to the laws and regulations applicable to general grant land, 
except that all proceeds from such lands shall be placed in 

the mental health trust income account. Again, this provision 
is necessary to prevent litigation by third parties against 

the trust and the state for breach of their contract rights,

6.6 By defining "land" in subsection (a) as both 
the surface and mineral estates, the proposed revisions 
clarify that if any interest has been carved out of either 
estate, then DNR must manage the entire estate like general 
grant land for as long as the third party interest remains in 

affect. This provision is necessary to avoid "split estate" 
problems that are likely to cause litigation. For example, in 

the case of an oil and gas lease, if DNR manages the

114166-0006MA930430.0II] 3- 3/13/93



subsurface estate but the trust authority manages the surface 

estate, the trust authority might attempt to take action to 
impair the contract rights of the oil and gas lessee (suah as 

by charging a surface use fae for the lessee's drilling rigs 

and equipment).

6.7 New subsection (g) allows a third party 

contract holder, the trust authority, and DNR to waive DNR'e 

management of the land in question. This gives any affected 

third party the option to seek a three-way agreement with DNR 
and the trust to have the land subject to the third party's 

interest managed by the trust authority pursuant to whatever 
land management regulations and standards the trust authority 

eventually adopts for normal (unencumbered) trust lands,

6.8 New subsection (h) specifically states that all 

original mental health trust land not included in the corpus 
of the trust pursuant to AS 38.05.800 is raleaaed and removed 
from the trust and is no longer subject to any of the 
provisions of the original 195c act. (Again, this is a 

provision which is implied, but is not explicitly stated, in 

Chapter 66.)

6.9 New subsection (i) specifically provides that 

DNR will actually convey the land that is being returned to 
the trust.to the trust authority and that the trust authority 
takes its title subject to all protected third party interests 
and the restrictions of AS 38.05.800. The same public notice 
process (a 30-day publia comment period) contemplated for 

conveyances of land under chapter 66 from DNR to the trust 
authority will apply to reconstitution of the trust under

SB 67/HB 201.

7. These revisions remove the concerns set forth in 

Sections V, VI, VIII, X . 3, and X.4 of Charlie Cole's 
February 3, 1993 letter to Senator Mika Miller. The proposed 

revisions to SB 67/HB 201 are, like Chapter 66 itself, a 

"settlement" of the dispute different from that mandated by 

the Alaska supreme Court in 1985. Although there 1b nothing 

in that 1985 decision indicating that the state has c. 
"fiduciary duty" to manage trust lands solely to maximize 

revenue to the trust, even if this were true, this would be in 
direct conflict with third party contract rights. The 

proposed revisions protect these third party rights as long as 

the particular land Interest remains in effect. When the 
third party land interest expiree, terminates, or is 
surrendered, the subject land reverts to the trust for 
management pursuant to whatever standards have been adopted by 
the trust authority,

(14183.0006/AA930430.01I] - 4 - 3/13/93
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A nchorage. AK 99519 Juneau , AK 99801 Fairbanks. AK9^. 701
(907)344-1002 TDD (907)536-1627 TDD (907) 456-107C TOD
Toll Free 800-478-1234 Fax (907) 586-1C66 Fax (907) 456-1080
Fax (907) 349-1002

ATTORNEY GENERAL SAYS CHAPTER 66 AMENDMENTS
MAY NOT BE NECESSARY

In a brief filed Wednesday, May 5, in .superior court, the Attorney 
General said that legislation to amend Chapter 66 may not be necessary:

"Even if the legislature does not pass the settling parties’ proposed legislation, however, there are other options that the parties can explore."
See pages 2-3 of the State’s opposition brief (attached).

For more information, contact Jeff Jessee, 344-1002.
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1M THE SUPERIOR COURT POR TO 

FOURTH JUDICIAL DISTRICT

vern t. weisS, father and next 
friend of CARL WBISd, a minor 
child, and EARL HILLIKER, on 
b e h a l f  of thaaselves and all 
others similarly situated; the 
ALASKA MENTAL HEALTH ASSOCIATION, 
NARY C. NANWAK, and JOHN MARTIN, 
on behalf of theaselves and all 
others similarly situated;
AN VTA BOS EL, FRANCES DOULJlf, 
SHARON GOODWIN, AND GABRIEL HAVOC; 
and B«L>, M.K., and ALASRA 
a d d i c t i o n  re h a b i l i t a t i o n s e r v i c e s,

Plaintiffs,

V.

STATE OF ALASKA,

Defendant.

o r P M x n c a  to 
m i  n o c s s a

Defendant State of AlasXa
• » .!

Oil Coapany and Onion Oil Company oi

Intervenor-le^sees") Notion to Stay

co&pany intervanor-lafieees' allegatia
s e t t l e m e n t  a g re e m e n t  o n  R a y  1 1 ,  19 
would prejudice the other parties to 

the public, to stay processings on 

"crucial t o  tho ia a u e c  b e f o r e  tha 

intervention of Marathon and Union 

1991).

OT ATI'S OPPOSITION TO MOTION *0 S T M  tttK Z l PINOS

B STATS OF ALASKA 

AT FAIRBANKS

Case No. 4FA-82-220B Civil

XCfXcm to
1N0S
("state") opposes Marathon

C a l i f o r n i a ' s  ( " o i l  c om p an y
proceedings. Contrary to oil 

one, the termination of the 

>3 is not s c e r t a i n t y .  It 

this litigation, as well as 

Lssuee this court has found 

c o u r t . ■ R e a  Ord<°.r r a t  
Oil Companies (January 2 2 ,

FACS 1
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Oil company intervenor-lesi eea givs the laprrsalon that 

the settlement agreement will automatically terminate on Nay 11, 

1593, the 60th day following the state's letter invokijvT Article 

III, section 31(c) of the Settlement Agreeaant. This ic not 

true. Section 31(e) gives the partiss et least sixty days to try 

to reach another agreement for relie 

nothing in that section prohibits 

agreeing to extend the time with 

agreement.

P r i o r  t o  t h e  c o u r t ' s  A p r i l  
and  O r d e r  R e : I n t e r v e n o r s '  C O W P la in t

C

state and settling plaintiffs had lean exploring a variety of

ways to provide relief to the af 

Manorandua Decision, however, SU

legislative resolution of the settl 

would make it more likely that the eo 

the settlement and, ee e result, prc 

patties. Since April 26, as :oll 

noted, the parties have devoted

l c g i o l a t i v o  s o l u t i o n .
Memorandum In Support of Motion to 

(•oil company intervenor-lessees' Memorandum"); See also B 

ArXe, "Hickel puts priority on aantal health lands bill," 

Anchorage Qallv Mews, at 8-2 (May 4 

Even if the legislature

parties' proposed legislation, however, there are other options

to third-parties, however, 

the parties from jointly 

n Which to raaeh another

26, 1993 Memorandum Decision 

("Memorandum Decision") the

acted third-parties. The 

crested a straightforward 

ament's legal problems that 

irt would ultimately approve 

wide relief to those third- 

company intervenor-lessees' 

their energies toward a

o i l  * .o»pany i n t e r v a n o r - l e s s e a s '
Stay Proceedings at 3 n.l

1993) (Copy attached). 

loss not pass the settling

STATS'• OPPOSITXOS TO NOTION TO B H  f W  DIfttS FACI 3
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C

that the parties can explore. HU h all indication* pointing 

tcw»rd chapter 66 being a legal an I constitutional vehicle to 

settle this litigation and, thereof, providing the relief to

C

affected third-parties, it is lei 

terminate the settlement agreesant 

providing relief to third-perties.

6€ aa settlement may provide the 

sffooted third-partis.

The court has stayed the 

approval for seventy daye to give th

« likely the stats would 

because of concerns about 

indeed, approval of chapter 

nost expeditious relief to

t im e  t o  t r y  t o  r e a c h  a g re e m en t c o n c e r n in g  t h e  h y p o t h e c a t e d  l a n d
list and the application of As

proceedings an preliminary 

a state and settling parties

38.04 and 38. OS to the

reconstitution. A prompt decision >y the court with respect to 

the oil ooapany intervenor-lesseee' complaint would aseint th* 

parties in their negotiations. Il the court granted summary 

judgment in favor of the state aid settling plaintiffs, the 

parties would be even more inolined to roach agreement to "save" 

the settlement. If the court grant id summary judgment in favor

of the oil companies, either In vh 

would th*n have the opportunity to 

the same time they are negotiating 

It would prejudice the state, se 

public, for the parties to spsnd out 

money to attempt to re9oivc two pro* 

several months later the settlemer

c o u r t  w e re  t o  f i n d  t h a t  o i l  and  g a e  : .e a s e s  may n o t  b o  t r a n s f e r r e d

IT A T S 't  OW O SItlO S TO HOtlOS TO 6T*T fpOCHDISO*

>le or in part, the parties 

respond to that deoision at 

war the two other problems, 

ttling plaintiffs, and the

o t a n t i a l  am o u n ts  of time a n d  
leas with the settlement, i f  
t  were to fail because the

IM E  3
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to the trust authority.

Moreover, it should be poirjtad out that the possibility 

of the termination of the Battlement 

has not been a compelling reason ijn the past for any of the 

court's decisions. Th* possibility of termination vas obvious on 

January 14, 1393 when the court deiled the state and settling 

plaintiffs' joint notion for relief for third-parties. The court

c

granting the oil companies 

ted discovery and briefing, 

y addressed. SsM Order Bei

issued that decision a week before 

intervention, conditioned upon exped 

so that their issues could be prompt 

intervention of Marathon And Onion 6il Companies at 2 (January 

22, 1993), This court, in denying the re-filed joint notion on 

April 19, 1993, again recognised 

either party sight terminate the settlement agreement,1 yet such 

possibility did not result in this e w r t  pieceaealing its recent 

Memorandum decision addressing 

challenges to chapter <6.

Staying the proceedings 

lessees' complaint will only serve 

opponents to chapter M  who have brc* 

seriatia so as to perpetually sxteid the prsliainsry approval 

process. The issues related to the oil company intarvenor- 

lo*»eea' complaint have boon fully iiriofed and will be ripe for 

decision as eoon ac oral argument i«

1 SsB order et 2 (April 19, IS 
termination aerely the axerciee 
knew the State had and eould use")

invironaental intervenors'

on oil company intervenor- 

to further the strategy of 

gh t challenge-*, t o  c h a p t e r  66

concluded. It will further

P3) (The state's notice of 
of a right which the court

STATI'C OMOSXTIOU TO aOHCH TO STMf fSOCt D1KCS WW8 4
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the interests wi judicial aconomy to conduct the oral argument 

and render the decision now while tha issues are still fresh in 

both th* court'a and the partier* attorney#' minds.

That the court should randjer a pro apt *.<• i a i o n  on oil 
company lntervenor-leeeeea' olaime 

settlement embodied in chapter 66 and

3491032 p.eg

c

•terminated." This la because the Issues raised by oil company 

intervanor-leesees' complaint in intervention will not 

necessarily become sooted by termination of the settlement 

agreement. These issues are: "(3) lease assignability, (2)

applicability of the Administrative Procedure Act £"Xf*A"] to DNR 

order 135 and the broad land-uao provisions of the settlement

Agreement, and (J) the legality of 

regarding sharing of confidential 

intervenor-lessees' memorandum at I 
With respect to the first 

litigation will be faced with the 1 

leases aay be transferred fros DNR 

there is no settlement end the state 

litigation. There are at least thr<

on original trust land.1 Pursuant to the Alaska Supreme Court's

* in the affidavit of Carol Wilkinj 
the state's Reply to Opposition of lu 
Judgment Notions of State and set" 
1993)t the state identified leasee 
as active oil and gas leasee conte 
trust land still ownad by the 
opposition the steto rc-roviev*d fil 
that lease had been terminated in

holds true even if the 

the settlement agreement is

tha Agreement'a provision 

materials.* Oil company

issue, the parties to v\is 

isua of whether oil and gas 

to "trust status” even if 

and plaintiffs are back in 

a Active oil and gee leases

on attached an exhibit l to 
rathon and Unocal to gumnary 

i}ling Plaintiffs (April 17, 
numbers 31129 and 3S91S0 

lining original mental health 
State. In preparing this 
• 369190 «nd determined that 
•nber 1990.

(continued...)
0<K3

•TATt'l OPPOSITION TO NOTIOS TO iTAJf F*OC*l hIJWS FAS* »
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direction in Weiss v.-Stats. all original trust lands that have

not been sold suet be returned

reconstitution of the trust, the court vill almost certainly need 

to resolve the issue of vhather oil and gas leases on original 

trust land nay be returned to trust itatus, either by conveyance 

to ths Trust Authority under chapter 66 or otherwise, 

Although there would be no "trust authority" in a 

litigated reconstitution, it is undis^utel that the reconstituted 

trust lands will be administered as trust lands rather than as 

general grant lands« This seans that the objections oil oonp&ny 

intarvsnor-lisseec' raise with respect to ths proposed Trust 

Authority savaging oil and gas lea 

force to th* stats managing oil < 

reconstituted, trust status. $»« a.g

;es would apply with aguol 

nd gas leases returned to 

ol 1 company lntervenor-

is

*
n
a

zs
14

15

IS

a (...continued)

The settling plaintiffs have U 
ADL numbers 11129 (lsssest Shall 
Electric), 9:t9€99 (lessee: Chugaeh 
Mica lief), 31*9159 (lessee; Danco) 
original trucit land still owned by 
and II of the affidavit of David L. 1 
to Neaorandun in Support of Kotion 
Summary Judgnoent Dismissing compla 
Coapsnlss (March 22. 1993). Ths sts 
and 359139; hovsvtr, that terminatip: 
James w. White's Motion to Amsnd Pre 
Lb i s  c e s s  o»t July 3 0 ,  1992/ Bta«u
whits's notion to Aasnd Preliminary 
1992; Orders denying Jams* w. Whits't 
Injunction, Cenying J. White's requ 
Intervention of J, White all dated

I i t  a p p e a r s  t h e n ,  t h a t  t h e r e
and get leases containing original 
state • - ADL numbers 31129, 60553

ar>
tr

arars's orroeifrow to motion to i t m  wociidxbgj

o trust status. in any

antifled oil and gas lessee 
, (0553 (lessee: Chugaoh
Electric), 3591*7 (lessee:

active leasee containing 
state (compere tables X 

homaa attached as avMblt V 
of Settling Plaintiffs for 
nt in Intervention of Oil 
te terminated leasee 35915? 
n Is being appealed, c.f. 
ininary injunction filed in 
' •  o p p o s i t i o n  to James W. 
injunction dated August 17, 
Motion to Amend Preliminary 
it f o r  H e a r i n g ,  a n d  nanylng 

September i, 1992.

at least tnrae aetiva oil 
ust land still owned by ths 
' 319699.i,nd

PAOK 6
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t h *  a rg u m e n ts  r a i s e d  b y  o i l  
h e  t r a n s f e r  o f  t h e i r  l e a s e s  
h e ld  b y  o t h e r  p e r s o n s  an d

leaaeos' Memorandum in Support of Motion for Summary Judgment,

15-33 (Knroh 22, 1993)/ f c * p ly  of M a ra th o n  and Unocal to State and 
Settling plaintiffs7 Oppoeltlon* to potion for Summary Judgment,

16-12, 27 (April 19, 1993).

While none of the three remaining original trust lend

leases are Marathon or Onion leases, 

company intsrvenor-lessees against 

also apply to oil and gae leasee 

companies. Indeed, oil conpany intejrvenor-lessees, in all their 

briefing, have not once dravn a distinction between an oil and 

gas l e a s e e  issued on original trui t land and an oil and gaa 
leases issued on general grant land 

standard lease forms for leasing o 

lands and general grant landa* 5a i State's Nonoppocition to 

Settling Plaintiffs' Susaary Judgment Motion and Opposition to 

Marathon and Unocal7* Summary Judgment Motion at 13 a nr Exhibit 

2 tnereto (April a, 2999)) State7

Motion for Summary Judgment with It aspect to Issues Raised In■ *
Marathon and Unocal7* Complaint, Exhibit 14 at 24-38 (March 22, 
1993) ("state7* memorandum"); and Neaorendum in Support oe Motion 

of Settling Haintiff* for summary Judgment Dismissing Complaint 

in Intervention of Oil Companies,

j c y i r t d c  p . e s

c

1 Ths state used the same 

riginal mental health trust

Affidavit of David Thomas, 

Exhibit I at 9-7 (March 22, tmbm) ("rattling plaintiffs7

3 T a b le  X I o f  D a v id  T hom as7 a f f i d  
i d e n t i t i e s  t a n  o i l  an d  gum l e a s e s  c c  

l a n d  an d  g e n e r a l  g r a n t  l a r d  w h e re  s  
o r  i s ,  t h e  l e s s e e .
STATt ' f  OVPOSZIXON 10 NOT 10« TO ITJCf M0C1 tO llCS

svit referenced in footnote 2 
ntalning both original truet 
Lther Union or Marathon was.

FA«9 7
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memorandum"). Just because "[•] 'strict reconstitution' of the 

trust pursuant to V'a 1c« la not of ditect Concern to Karathon and 

Unocal"4 that does t ot mean that a 

no concern to tha stt>te or tha publ

r . t f s

c
v.

strict reconstitution is of 

Lo. Either ths oil and gas

l*as«s can be fcrsnsfurrsd to trust status or they cannot b* 

transferred. Having had tha issue of the transferability of ths 

leasee raised, and having fully brjUfad it, ths state is not 

willing to drop this issue and risk ljater litigation by other oil 

and gas lessees challenging ths retim of their leases to trust 

status.

with reapsct to the seejond and third issues, the 

applicability of the apa to ths negotiating and drafting of a 

settlement agreement and department 

confidential information between 

plaintiffs, these issues art alsos 

future proposed settlement of this 

plaintiffs have bean adamant that', my settlement of this oac# 

must be accompanied by a settlement i greemont, both the state and 
settling plaintiffs have articulated 

settlement agreement c a n n o t  ba and w h ou ld  not bo promulgated ao 
a regulation. Sass.g. stats's memorandum at 45-49? settling 

plaintiffs' memorandum at 41-74. 

plaintiffs have also explained why 

Department Order /1J5 is not a r

promulgatsd like one. State's memorandum at 49-54; settling

order, and ths sharing of 

ths state and settling 

t certain to arise in any 

litigation. Ihe settling

The stats and settling 

a department order such as 

egulation and need not ba

* Oil company intervenor-lsssees' memorandum at 5. 

g?ats ' s orooeiTxoa to morion to stat m o c® bukos
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believe t* legal and 

se the same procedure again

plaintiff*' memorandum at 53-68. Similarly, tha stata and 

Mttling plaintiff a negotiated a pjrecedure in the settlement 

agreem ent for the sharing of confidential information betveen  

the* that tha parties strong lj 

constitutional. They vovjd likely v 

in any future settlement agreement t let includes a land exchange 

as part of the compensation provide*!

Thus, aven i f  th* part 

settlement agreement, should they 

settlement agrees ant, the APA and

r . *c

C

ea terminate the current 

enter into any future 

xnfidentiality issues will

likely rise again. Therefore, it ic important to the settling

cross motions for summary 

ifidentiality ioeucc become

parties fox the court rule on the 

judgment. Even if the APA and co 

technically moot in the event the pat ties decide to terminate the 

proposed settlement agreement (of course, these issues are not 

now moot at the settlaeent agreement 

u y  still resolve disputes that air# "moot* u n d w  th* public 

interest exception to tha mootneiia doctrine. Alaska Pint) 

gpcttera Assoc, v. Stats. 93* P,2d

(regulation that vas the subject ol 

briefs submitted to court, court

! interest exception to the mootneiis doctrine). The public

B
>
25

U

interest exception involves oonsidez

(l) whether ths disputed ssues are capable 
of repetition, (3) whether tha aoo toese  
doctrlna, if applied, 
eireumvent review of ths 
w hether the ls s u e e  pi 
important to the public

STATB'S OSPOSIttCX TO MOTION TO STAT PAOCI

7 9 8 ,  8 0 0  n . l  ( A l a s k a  1 9 9 2 )  
a p p e a l  w as w i t h d r a w n  a f t a r  

d e c id e d  case u n d e r  p u b l i c

at ion of three main factors:

may ■ repeatedly 
issues, and (3) 

Resented *r» so 
interest as to

Diwoa Mas s



c

justify overriding the aoctnoss doctrine. 

fjsninwuls MarXetlna A*s'n v. £tata. *17 P.2d 917, 920 (AUsKa 

1991)r The public interest exception to the mootness doctrine

applies to the trial courts as veil 

umita Tnr.. sea r. supp. *33, *3 

disaisaefl and vacated 7*2 F, 2d 800 

The issues raised by oil 

fall squarely within the p°b,l*c i«ta*

If the parties knew in 

negotiation of a sottlament 

promulgating a regulation,

above, the APA and confidentiality p revision are liXely to arise 

again if there Is a future settleaeit agreement. Applying the 

mootneos doctrine, and staying the jroceedings, would moan that 

the parties would face substantial uncertainty if thay attempted 

to negotiate any futurs settlement 

advance that they sust approach the

agreement as though ths state vara

than the partis* vould try to figuie out a way to do ao. If, 

hovevar, tha parties are not advise* that this ie the law until 

after they agree to another settlement agreement, then, thay 

vould be forced to start all over age. 

waste of time end effort * -all at j^ubllo expense. In addition 

to this being a costly path to follow, it would also frustrate 

the public interest in a pr pt resolution of this litigation. 

The more guidance the court « n provide to the parties, the more 

likely it ia that the partlaa say someday reach a mutually 

agreeable and lawful settlement.

in sum, the issues raised by oil ooapany intarvenor-

C

Ssi Kltlu*e*stl ▼. At q o 

8 (D. Hast--: *93*) awaaaJL

company intervanor-lessees 

eat exception. As explained

•TATI'8 OPPOfilTXOS TO HOTZD* TO *TMT WOCTllDlWCS tMB 10
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lessees are far moot, A prompt

c&n only help to •Kpodite the reeolu 

state urges the oourt to deny oil

d e c i s i o n  o n  t h s i r  c o m p la i n t
ijion of this litlgetion. The 

company intervener-lessees'

notion to etay the proceedings. >

Respectfully aubnitted day of Hey, 1903,

CHARLIE S. COLE 
ATTOBJI

»yi
\

i fen d y
a s s i s t a n t  A t t o r n e y  G e n e r a l

.  i

u
«
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT

VERil T. WEISS, father and 
next friend of CARL WEISS, 
a minor child, and EARL 
HILLIKER, on behalf of 
themselves and all others 
similarly situated; the 
ALASKA MENTAL HEALTH 
ASSOCIATION, MARY C. NANUWAK 
and JOHN MARTIN, on behalf 
of themselves and all others 
similarly situated; ANITA 
BOSEL, FRANCES DOULIN, SHARON 
GOODWIN, and GABRIEL MAYOC; 
and H.L., M . K . , id ALASKA 
ADDICTION REHABILITATION 
SERVICES,

Plaintiffs,

and

FILED In the Trial Court* 
Sfoft of Alaska, Fourth District

APR 2« 1993

CUrk, Trial Ce.’ij 
*7 -  Daputv

ALASKA CENTER FOR THE ENVIRON­
MENT, ALASKA SPORTFISHING 
ASSOCIATION, LYNN CANAL 
CONSERVATION, NORTHERN ALASKA 
SIERRA CLUB, SOUTHEAST ALASKA 

CONSERVATION COUNCIL, SUSITNA 
VALLEY ASSOCIATION and TROUT 
UNLIMITED,

Tntervenor-
Plaintiffs,

v s .

STATE OF ALASKA,

Defendant. 

Case No. 4FA-82-2208 Civil

MEMORANDUM DECISION AND ORDER 
RE: INTERVENORS1 COMPLAINT
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I. Does Chapter 66, SLA 1991 violate Article VIII, 
Section 10 of the Alaska Constitution?

A. Does Article VIII, Section 10 require the 
enactment of "other safeguards of the
public interest" in addition to public notice?

B. Does Chapter 66 provide constitutionally ade­
quate "safeguards of the public interest"
for the disposal of lands by the AMHTA?

II. Does Chapter 66 violate Article IX, Section 15 
of the Alaska Constitution?

III. Does Chapter 66 violate Section 6(i ) of the 
Alaska Statehood Act?

IV. Does Chapter 66 violate Article II, Section 13 
of the Alaska Constitution by combining an 
appropriation with substantive matters in the 
same bill?

V. Does Section 56 of Chapter 66 regarding the 
Hypothecated Lands List violate the Alaska 
Constitution?

A. Background.

B. Was Chapter 66 passed in violation of the
. "three-readings" requirement of Article II, 
Section 14 of the Alaska Constitution?

 C. Does Section 56 involve an unconstitutional
delegation of the legislature's authority?

D. Does the hypothecation of state lands violate 
Article VIII, Section 10 of the Alaska Con­
stitution?

E. Does the hypothecation of land in Section 56 
violate the state's duty as trustee of the 
public lands?

VI. Is the reconstitution process relating to substi­
tute lands subject to the planning and classification 
requirements of AS 38.04 and AS 38.05?

I n t r o d u c t i o n 1

10

10

21

29

37

52

60

60

69

74

82

87

91

- i -



t

VII. Does Chapter 66 pr ide adequate safeguards of the
public interest for the disposal of state lands to

Alaska Mental Health Trust Authority?
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Three dispositive motions regarding the intervenors' 

complaint are before the court. The State has sought summary 

judgment as to all counts in the intervenors' complaint. Vern T. 

Weiss and Earl Hilliker, the Alaska Mental Health Association, Mary

C. Nanuwak, and John Martin,1 ["Settling Plaintiffs"] have sought 

dismissal under civil Rule 1 2 ( b ) (6) or, in the alternative, summary 

judgment, and have joined in the State's motion.2 The Alaska 

Center for the Environment, Alaska Sportfishing Association, Lynn 

Canal Conservation, Northern Alaska Environmental Center, Sierra 

Club, Southeast Alaska Conservation Council, Susitna Valley 

Association, and Trout Unlimited, [the "Intervenors,"] have sought 

summary judgment and declaratory judgment.

The Intervenors have brought a broad-based constitutional 

attack on the proposed settlement reached in this case between the 

State and the.. Settling Plaintiffs. The legislative vehicle for 

that settlement, Chapter 66,. SLA 1991 ["Chapter 66"], is the 

subject of the attack. The Intervenors have made the following 

claims: (1) Chapter 66 violates Article VIII, Section 10 of the

Alaska Constitution by its failure to include adequate safeguards

1 At the time the motion was filed a third group of plaintiffs 

had joined the settlement. They have since withdrawn.

2 Alaska Civil • Rule 12(b)(6) permits the dismissal of a 

complaint for failure to state a claim upon which relief can be 
granted. The court may consider only material contained in the 
pleadings in ruling on a motion to dismiss for failure to state a 
claim. S e e , e . g . . Kollodge v. State. 757 P.2d 1024, 1026 (Alaska 
1988). Where matters outside the pleadings are considered, the 
motion must be treated as a motion for summary judgment. Alas. R. 
Civ. P. 12(b). The court is relying on many materials outside the 
pleadings in these motions. Thus, all motions are treated as 

motions for summary judgment.
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of the public interest in connection with the disposal of state 

lands and interests r.-erein; (2) Chapter 66 violates Article IX, 

Section 15 of tha Alaska Constitution by failing to provide for 

payments to the Permanent Fund; (3) Chapter 66 violates Article II, 

Section 13 of the Alaska Constitution by mixing appropriations with 

other matters in a single bill; (4) Chapter 66 may not become law 

because it did not pass three readings in each house of the 

legislature, as required by Article II, Section 14 of the Alaska 

Constitution; (5) Section 56 of Chapter 66 excessively delegates 

legislative powers to the Department of Natural Resources and the 

settling plaintiffs in violation of the separation of powers 

implicit in the Alaska Constitution; (6) the Alaska state 

legislature breached its fiduciary duty with respect to the public 

trust in lands and natural resources when it purported to enact 

Section 56 of Chapter 66; (7) Chapter 66 violates Section 6(i) of 

the Alaska Statehood Act, Pub. L. No. 85-508, 72 Stat. 339 (1958) , 

and Article VIII, Section 9 of the Alaska Constitution by its 

failure to require reservation of the state's right to mineral 

deposits; (8) Alaska Statutes 38.04 and 38.05 preclude the 

commissioner of natural resources from conveying any land to the 

Alaska Mental Health Trust Authority ["AMHTA"] pursuant to Section 

55 of Chapter 66 unless the conveyance is consistent with 

classifications and land use plans adopted pursuant to those 

statutes; and (9) the AMHTA will be required to manage the trust 

lands included within the Haines State Forest Management Area and
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4 1 .15.300-.330 and 41.17.200-.230 and .400 and management plans 

adopted under those statutes. Before turning to each of the claims 

made, it is useful to place these motions in the context of the 

broader framework of this litigation.

The mental health lands trust was created by Congress in 

1956. It was one of the major features of,the Alaska Mental Health 

Enabling Act ["Enabling Act"], Public Law No. 84-830, 70 Stat. 709 

(1956). Section 202 of the Enabling Act contained a one million 

acre land grant from the federal government to the Territory of 

Alaska. Section 202(e) created the trust:

All lands granted to the Territory of Alaska 
under this section, together with the income 
therefrom and the proceeds from any dispositions 
thereof, shall be administered by the Territory of 
Alaska as a public trust and such proceeds and 
income shall first be applied to meet the necessary 
expenses of the mental health program of Alaska.
Such lands, income, and proceeds shall be managed 
and utilized in such manner as the Legislature of 
Alaska may provide. Such lands, together with any 
property acquired in exchange therefor or acquired 
out of the income or proceeds therefrom, may be 

. sold, leased, mortgaged, exchanged, or otherwise 
disposed of in such a manner as the Legislature of 
Alaska may provide, in order to obtain funds or 
other property to be invested, expended, or used by 
the Territory of Alaska. The authority of the 
Legislature of Alaska under this subsection shall 
be exercised in a manner compatible with the 
conditions and requirements imposed by other 
provisions of this Act.

The State of Alaska, as successor to the Territory, 

managed the lands in the mental health lands trust without 

maintaining separate accounting. In the 1970's there was growing
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pressure on the legislva""~3 to convey lands owned by the state to 

both municipalities and to private individuals. Additionally, 

there was pressure to set aside some state lands for public 

purposes such as parks, recreation, and wildlife habitat. The 

lands which had been selected as mental health lands were among 

the most attractive state lands for both private ownership and 

public purposes. Much of the land surrounded municipalities. Much 

of the land was in areas prime for development. Additionally, much 

of the land was in areas well-suited for retention for public 

purposes. The mental health lands were among the first that had 

been selected by the state, since selection began prior to 

statehood.

In 1978, the legislature enacted chapters 182 and 181, 

SLA 1978. Those acts redesignated the mental health lands as 

general grant lands to be managed as all other state lands. The 

act contained a proviso for the payment to the mental health truj t 

for the loss of the lands "subject to legislative appropriation of 

sufficient funds." No money was ever appropriated.

Following the 1978 redesignation, the State proceeded to 

convey and reclassify many of the most desirable lands which had 

been selected as mental health trust lands. Up to 50,000 acres 

were conveyed to third parties. Over 40,000 acres were conveyed 

to municipalities. Over 350,000 acres were placed in legislatively
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designated areas3 such as state forests, parks, and wildlife 

refuges. Today only about 35% of the original one million acres 

is unencumbered.

Vern Weiss and Earl Hilliker filed this lawsuit as a 

proposed class action in 1980 They claimed that the legislative 

redesignation in 1978 was a breach of trust and they sought relief 

from the court on behalf of all beneficiaries. They maintained 

that the state breached the public trust by failing to account for 

revenues realized, using revenues for purposes other than mental 

health care, and redesignating the mental health lands as general 

grand land. The superior court ruled that the state breached its 

duties as trustee by removing the mental health trust lands from 

the trust and redesignating them as general grant lands, but ruled 

that invalidation of the redesignation legislation was not an 

available remedy. As a remedy, the superior court ordered that the 

trust was to recover from the state an amount equal to the fair 

market value of lands conveyed from the trust as of the date of 

conveyance plus pre-judgment interest from the date of each 

conveyance. Additionally, the superior court ordered a set-off for 

all money spent by the state on mental health care. Both sides 

appealed from that decision.

3 Legislatively designated areas are lands designated by law 

as a state park, state forest, state game refuge, state wildlife 
refuge, state game sanctuary, state recreational area, state 
recreational river, state wilderness park, state marine park, state 
special management area, state public use area, critical habitat 
area, bald eagle preserve, bison range, or moose range. See 

Chapter 66, Section 54(6).
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The Alaska Supreme Court held that the state breached 

the public trust created by Congress when it redesignated property 

in the trust as general grant land. State v. Wei s s . 706 P.2d 631 

(Alaska 1985). The court invalidated the redesignation statute. 

However, the Alaska Supreme Court disagreed with the remedy 

proposed by the superior court. Instead, the court held, "that the

trust must be reconstituted to match as nearly as possible the

holdings which comprised the trust when the 1978 law became 

effective." W e i s s . 706 P.2d at 684.

The Alaska Supreme Court provided the following guidance 

to the trial court on remand:

Those general grant lands which were once 
menta] health lands will return to their former 
trust status. In the event exchanges have been 
made, those properties which can be traced to an 
exchange involving mental health lands will also be 
included in the trust. To the extent that former 
mental health lands have been sold since the date 
of the conveyance the trust must be reimbursed for 
the fair market value at the time of the sale. In
calculating the total amount owed, the trial court
should grant a . set-off for mental health 
expenditures made by the state during the same 

.period. In the event that the expenditures exceeded 
the value of land sold, the state need not furnish 
cash as part of the reconstitution. The goal is to 
restore the trust to its position just prior to the 
conveyance effected by the redesignation 

legislation.

W e i s s . 706 P . 2d at 684 (footnote omitted). The court specifically

declined to rule on questions raised by the amicus regarding the

title held by the conveyancees and bona fide purchasers of mental

health trust lands. See Wei s s . 706 P.2d at 684 n.4.

The Supreme Court's "guidance" created almost as many
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issues as it resolved. Because the set-off is only applicable to 

lands "sold," it is in the beneficiaries' interest to have as few 

lands as possible be classified as "sold." Thus, serious questions 

regarding the title held by third parties to whom lands had been 

conveyed as well as the effect of knowledge of the trust violation 

on possible bona fide purchaser status have presented major 

difficulties. Additionally, serious questions are created by what 

expenditures by the state should be included within any set-off 

made. Important questions arose regarding the future of lands 

placed in legislatively designated areas such as state forests, 

parks, and wildlife refuges. These and other unresolved issues 

have led the parties to attempt settlement on several occasions.

The most recent attempt to settle this lawsuit received 

legislative approval in 1991. Near the close of the 1991 

legislative session, most of the attorneys for the parties reached 

accord on a framework for resolution of the case. This framework 

was adopted by the legislature in Chapter 66, SLA 1991. The 

parties continued negotiating a settlement agreement. On April 6, 

1992, the proposed settlement agreement was signed by three of the 

four attorneys representing plaintiffs and Attorney General Cole; 

it was approved by Governor Hickel and Department of Natural 

Resources Commissioner Harold Heinze. It was then presented to the 

court for approval. Litigation over the proposed settlement is on­

going.

Chapter 66 involves two principle components in
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settlement of the litigation. First, it provides a land-based 

solution for the reconstitution of the trust. It also creates a 

new mechanism for managing the trust and developing the 

comprehensive mental health program for Alaska. To do so the 

Alaska Mental Health Trust Authority ["AMHTA"] was created. It is 

primarily the first component of the settlement mechanism, the 

reconstitution of the trust, that is at issue in the Intervenors* 

complaint.

The reconstituted trust is designed to include both 

original mental health trust lands and substitute lands. Section 

54 of Chapter 66 provides which of the original mental health trust 

lands are to be reconveyed to the trust. Essentially, original 

mental health trust lands that have not been conveyed or encumbered 

by the state and are not in legislatively designated areas are to 

be returned to the trust. Additionally, original mental health 

trust lands "subject only to oil and gas leases, coal leases, or 

timber contracts" are to be returned to the trust. Original mental 

health trust lands in the Haines and Tanana /alley State Forests 

are to be returned to the trust. Other original mental health 

trust lands, acceptable to the plaintiffs, that are not in 

legislatively designated areas and have not been conveyed out of 

state ownership may be reconveyed. Since it is clear that the 

trust cannot be reconstituted solely with original trust lands 

under these rules, Chapter 66, Section 55 provides for a mechanism 

for the selection of substitute lands to be conveyed to the trust
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as compensation for those lost. The substitute land is designed

to be of equal fair market value and as comparable as practicable

with the lands that have not been returned. Additionally, Chapter

66, Section 56 provides security to the beneficiaries should the

state default on the reconstitution. Specifically, Section 56

created a pool of lands "Hypothecated to the mental health trust."

Subsection (d) provides:

Upon default, or if the trust is not reconstituted 
by December l, 1994, the foreclosure of the 
hypothecated lands, including the parcels to be 
foreclosed and the manner of foreclosure, shall be 
determined by the [Alaska Supreme C o u r t ] .

Chapter 66 is, not immediately effective. Pursuant to

Section 58 of Chapter 66, the act only becomes effective "upon

entry of a final order dismissing [this litigation] and the

expiration of any time for appeal."

More detailed background and analysis of the various

provisions of law is includeu where necessary in the discussion of

the specific arguments made in these motions.

W e i s s  v. S t a t e

4 F A - 8 2 - 2 2 0 8  C i v i l

M D & O 9



I. DOES CHAPTER 66, SLA 1991 VIOLATE ARTICLE VIII. SECTION 10 OF 
THE ALASKA CONSTITUTI!M?

The Intervercrs claim that Article VIII, Section 10 of

the Alaska Constitution has beer, violated through the enactment of

Chapter 66, SLA 1991. The Intervenors maintain that Article VIII,

Section 10, mandates that the legislature enact "other safeguards

of the public interest" for any disposal of state lands. They

argue that Chapter 66 contains no such safeguards for the disposal

of lands by the AMHTA.

The Settling Plaintiffs and the State argue that public

notice is the only requirement of Article VIII, Section 10 of the

Alaska Constitution and that Chapter 66 meets that requirement.

Alteratively, they maintain that Chapter 66 provides adequate

safeguards of the public interest to satisfy constitutional

requirements. The State also argues that Chapter 66 can and should

be construed as authorizing the Alaska Mental Health Trust

Authority to act consistently with whatever safeguards are

constitutionally required by Article VIII, Section 10, thus

avoiding the danger of unconstitutionality.

A . Does Article VIII. Section 10 Require the Enactment of "Other
Safeguards of the Public Interest" in Addition to Public

Notice?

Article VIII, Section 10 of the Alaska Constitution

provides:

No disposals or leases of state lands, or interests 
therein, shall be made Wihhf ’vt prior public notice 
and other safeguards of the public interest as may 
be prescribed by law.
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Constitutional provisions should be given a reasonable and 

practical interpretation in accordance with common sense. ARCO 

Alaska, Inc. v. State. 824 P.2d 708, 710 (Alaska 1992); Kochutin 

v. S t a t e . 739 P.2d 170, 171 (Alaska 1987). When interpret' .ig a

constitutional provision, the court should examine (a) the plain 

meaning of the language, (b) the purpose of the provision, and (c) 

the intent of the framers. ARCO A laska. 824 P.2d at 710; Kochutin. 

739 P.2d at 171. Because a constitutional provision must be

ratified by the voters, the court must also examine the provision 

in light of the meaning that the voters would have placed on its 

provisions. State v. L e w i s . 559 P.2d 630, 637 (Alaska 1977).

The Settling Plaintiffs and the State argue that Article 

VIII, Section 10, requires only public notice when the state 

disposes of land and allows the legislature to provide for such 

"other safeguards" as are deemed appropriate. They argue that this 

is the plain meaning of the constitutional provision and that the 

use of the word "may" requires that the court find that this 

confers discretion on the legislature and does not impose a 

mandatory duty.

The Intervenors assert that Article VIII, Section 10 is 

ambiguous but the best interpretation requires both public notice 

and other safeguards of the public interest; the legislature is

given the discretion to choose what safeguards are appropriate in

addition to public notice. The Intervenors argue that the use of 

the word "may" is not necessarily permissive, but depending on the
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usage, may denote a mandatory obligation.

The court: concludes that Article VIII, Section 10 is 

ambiguous. It is not unreasonable to read this provision in either 

way suggested by the parties. It is consisteit with the structure 

of the provision to hold that only public notice is required, but 

that the legislature may adopt other safeguards of the public 

interest. It is also consistent with the structure to hold that 

the phrase "as may be prescribed by the legislature" modifies both 

"public notice" and "other safeguards," and that the duty to 

provide public notice and other safeguards is mandatory on the 

legislature in providing for the disposal of state lands.

The constitutional history suggests that the Intervenors 

are correct in their interpretation of Section 10 as imposing a 

mandatory requirement for "other safeguards of the public 

interest."

Issues related to the proposed state's handling of its 

natural resource wealth and lands were among the most important 

discussed at the constitutional convention. The importance of such 

issues was highlighted by the Constitutional Studies prepared by 

the Public Administration Service before the convention began. One 

portion of the studies begins:

Of the many problems and issues facing the 
Delegates at College, none has so great a long- 
range importance as that involving Alaska's lands 
and resources. The lands and resources problem may 

be stated thus: What should be the nature, scope,
and possible verbiage of constitutional provisions, 

if anv. that may be necessary to assure that the 
lands and natural resources of the new State of
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Alaska will be developed (1) to their highest 
potential and (2) for the benefit of all people of 
Alaska? The two aims of development are not 
incompatible and are both of equal importance.

Public Administration Service, 1 Constitutional Studies. Chapter

3, at 1 (1955) (emphasis in original). The report concluded:

In the first flush of statehood, the average 
Alaskan will react, and very justifiably so, against 
the unnecessary restrictions which have bound him 
for so many years. He will not take kindly to the 
substitution of state red tape f,or federal red tape, 
nor should.he. But the Alaskan will, as he thinks 
over his situation, be aware that any state control 
over resources which his judgment tells him is 
necessary is his control, ordained by him through 
the political process and subject to control and 
change through the same media.

Psychologically, the emphasis in the first days 
of statehood, so far as land aid resources policy 
is concerned, will be in the direction of disposing 
of the patrimony as rapidly as possible, to get it 
into private hands so that immediate, and long- 
delayed, development may commence at once. Yet 
precipitate action could easily result in a 
situation which the people would have cause to 
regret in a few years.

This will be the critical point in Alaskan 
development, not alone for resources policy but for 
the entire future for the State of Alaska. The 
stakes are huge, and they will attract persons and 
corporations interested in them. Some of the 
ventures will be legitimate, some speculative, and 
some insidious. If the drive is for slara-bang 
disposal, without discrimination and the choice of 
terms of sale or lease, the interests of all the 
people of Alaska will suffer. If disposition of 
the land and its resources is made at ridiculously 
low prices, the parable of Jacob, Esau, and the bowl 
of pottage will be repeated; Alaska's patrimony will 
have been dissipated for the small-benef it of 
exploitation, or the non-benefit of fraud.

N o  c o n s t i t u t i o n a l  p r o v i s i o n s  c a n  b e  d e v i s e d
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which will present a perfect and complete barrier 
to the determined commission of lands and resources 
fraud or to "giving a w ay "  of the resources of the 

people to interests for purpose of exploitation 
rather than orderly development. But provisions can 
be devised which will make it easier for the public 
officials of the state to carry their burdens.

I d . at 54-56 (emphasis in original).

The keynote speaker at the opening session of the

constitutional convention, E.L. Bartlett, Alaska's delegate in

Congress, focused his speech principally on an issue which he felt

to be among the most serious facing the delegates, "the decision

taken upon the vital issue of resources policy." 6 Alaska

Constitutional Convention Proceedings, r"Proceedings" ) Appendix

II, at.3 . ’ Bartlett stressed the challenge ahead for the State of

Alaska blessed with a vast land grant and with great resources.

He discussed the mistakes of the past, "the story of Alaska natural

resources has too often been one of exploitation with very little

of the great wealth extracted going to pay for necessary

governmental services and for the permanent development of a sound

economy for the people." Id. at 4. He went on to state:

There will be a perfectly normal and healthy 
desire, upon the assumption of statehood, to get 
resources development going rapidly at any and all 
costs. Reaction against the years of red tape 
imposed by the federal bureaucracy which stifled 
development is quite natural and understandable.
But in their eagerness to get resources development, 
the people of Alaska should not lose sight of the 
absolute necessity for long range policy in the 
resources field. A degree of caution and judgment 
exercised at the early stages of Alaska statehood, 
which includes most basically the deliberations of 
this Convention, will be repaid many-fold in true 
future development —  not exploitation or non-use.
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If the public domain of Alaska is frittered away 
without adequate safeguards, the State of Alaska 
will wend a precarious way along the road that leads 
eventually to financial insolvency.

I d . at 5-6. Bartlett warned of the dangers of fraud, exploitation

and corruption. He noted:

Alaskans will not want, and above all else do not 
need, a resources policy which will prevent orderly 
development of the great treasures which will be 
theirs. But they will want, and demand, effective 
safeguards against the exploitation of the heritage 
by persons and corporations whose only aim is to 
skim the gravy and get out, leaving nothing that is 
permanent to the new state except, perhaps, a few 
scars in the earth which can never be healed.

I d . at 7. Bartlett cautioned:

A failure to write into fundamental law basic 
barriers to minimize fraud, corruption, non­
development, and exploitation may well be viewed 
fifty years from now as this Convention's greatest 
omission. No perfect system of safeguards can be 

• devised. The ingeniousness of man in interpreting 
constitutions and statutes to his own ends can never 
be completely limited.

Id.

The best evidence of the framers' intent can be found by 

tracking the progress of the provision which became Article VIII, 

Section 10 through the convention proceedings. Section 10 of the 

Committee on Resource's first proposal to the constitutional 

convention required both public notice and other safeguards:

Disposals or leases of state lands or interests 
therein shall be preceded by such public notice and 
other appropriate safeguards of the public interest 
as the legislature shall determine. Each such 
transaction shall be subject to review or audit, as 

prescribed by law.

6 Proceedings. Appendix V, at 79. The Committee's commentary to
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t h i s  p r o p o s a l  c l a r i f i e d  it s  i n t e n t :

Certain safeguards of the public interest are 
essential . public land transactions. Such 
transacti :...= ;.iay vary in importance from routine 
matters co those of substantial value. If general 
constitutional provisions impose too rigid 
r £ . .irements, the land administration could become 
hopelessly ensnarled in red tape. As a result this 
section of the constitution provides for the 
legislature to establish public notice, review or 
audit and other safeguards to protect the public 
interest. As requirements change and many 
transactions. become routine, appropriate 
modifications can be made in procedures if rigid 
requirements are not specified in the constitution 
itself.

6 Proceedings at 85. Delegate Riley, the secretary of the 

Committee on Resources, used similar language in introducing this 

section to the general body:

The tenth section is very brief. I think that 
has merit as compared with most state constitutions 
I have checked on this point, and it simply sets up 
safeguards for observing the public interests in 
the disposal of all the public domain. Such matters 
as advertising, sales, competitive auctions, 
competitive bidding, where the sales will be held 
and under what conditions, we believe can all be 
spelled out amply by the legislature without its 
enlarging this article in the constitution.

2 Proceedings at 1107.

The next draft was submitted in January 1956. The

■ provision, now renumbered Section 12, provided:

Disposals or leases of state lands or interests
therein shall be.preceded by such public notice and 
other appropriate safeguards of the public interest 
as the legislature shall prescribe.

6 Proceedings. Appendix V, at 95. The only change made in the

c o m m e n t a r y  t o  t h e  p r o v i s i o n  q u o t e d  e a r l i e r  w a s  t h e  d e l e t i o n  o f  t h e
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words "review or audit." Se e  6 Proceedings at 100. Mr. Riley

described this provision to the delegates:

Section 12, by contrast with many state 
constitutions, gives very brief mention of the fact 
that the legislature shall establish appropriate 
safeguards of the public interest in measures it 
takes for the disposition of natural resources.

4 Proceedings at 2452.

The discussion on the floor of the convention illustrates

that the delegates contemplated something beyond public notice as

a mandatory requirement:

Metcalf: Mr. Riley, on Section 12, I take it it's
the meaning and intention of the Committee that 
before the state can lease or sell any land or 
interest they'll be publicly advertised so the 
highest bidder may have the chance to get it, and 
not be handled the way it is now?

Riley: That's the underlying thought. Some state
constitutions spell all this administrative 
procedure out in detail. "The sale shall be ar 
10:00 a.m. on the courthouse steps after 30 days 
advertising . . ." and that sort of thing and ve
felt that to be a legislative concern, and we need 
only suggest it.

4 Proceedings at 2469-70.

The next and final change in what became Article VIII,

Section 10 was made by the Committee on Style and Drafting.4 The

proposal revised Article VIII, Section 10 to its present form. Mr.

Sundborg, chairman of the Committee on Style and Drafting, reported

that, "no substantive changes have been made in this report." 5

4 This committee was precluded by convention rules from making 

substantive alterations t~ th e  proposals. Permanent Rules, 
Constitutional Convention of Alaska, Rule 16(c) (1955); V. Fischer, 
Alaska's Constitutional Convention at 61 (1975).
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Proceedings at 3630. Committee memrer Hurley advised, "There are 

considerable changes in p.".rasing bu^ no changes in substance." id. 

at 3632.

This constitutional history demonstrates that the framers 

were not interested only in public notice. Rather, it is clear 

that they intended a mandatory obligation on the legislature to 

establish other appropriate safeguards in addition to public notice 

to protect the public interest in state lands. The framers 

contemplated discretion in the legislature to provide other 

safeguards of the public interest, but they clearly expected and 

required something beyond public notice.

The power of a constitution stems directly from the 

people who ratify it. Thus, unlike statutes, it is necessary to 

look beyond the intent of the members who enacted the provision. 

With constitutions, it is also "necessary to look to the meaning 

that the voters would have placed on its provisions." State v. 

L e w i s . 559 P.2d 630, 637-38 (Alaska 1977).

Ihe widely distributed document, A Report to the People 

of Alaska from the Alaska Constitutional Convention^is one of the 

best sources for discerning the intent of the people in ratifying 

a provision of the constitution. See State v. L e w i s . 559 P.2d at 

638. The Report stated,

All leases or disposals of state lands or 
interests are made subject to procedures to protect 
the public interest and the rights of all citizens 
in the public domain or in property rights 
previously acquired.
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The purpose of a particular constitutional provision may 

be found in the goals and concerns expressed by the framers. The 

purpose of Article VIII in general stems from the framers' 

recognition of the need for careful and wise management of state 

land. The framers regarded Alaska's land and natural resources as 

its most valuable assets. Moore v. State. 553 P.2d 8, 30 (Alaska 

1976). The delegates at the constitutional convention were 

concerned with avoiding the exploitation and squandering of natural 

resources and with preventing the disposal of state land at 

extremely low prices. See V. Fischer, Alaska's Constitutional 

Convention, at 132-33 (1975). Clearly, the framers intended to

safeguard the public interest. See 6 Proceedings. Appendix V, at 

100.
The Alaska Supreme Court has stated that the Article VIII 

provisions are a constitutional mandate to the legislature to enact 

procedural safeguards, such as those found in AS 38.05, to ensure 

wise use of state public lands. Moore v. Sta t e . 553 P.2d at 25, 

30-31. Earlier, the Alaska Supreme Court stated that Article VIII 

reflects the framers' recognition of the necessity of legal 

safeguards in the disposal of state lands to avoid exploitation of 

natural resources. Alveska Ski Corp. v. Holdsworth. 426 P.2d 1006, 

1011, 1015 (Alaska 1967).

It is similarly apparent that the framers intended that 

the legislature use its wise discretion in determining which

S t a t e ' s  E x h i b i t  15, a t  4.
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s a f e g u a r d s  o f  t h e  p u b l i c  i n t e r e s t  s h o u l d  b e  a p p l i e d  i n  v a r i o u s  

c i r c u m s t a n c e s .  T h e  f r a m e r s  e x p r e s s e d  t h e  g o a l  o f  n a t u r a l  r e s o u r c e  

m a n a g e m e n t  i n  A r t i c l e  V I I I ,  S e c t i o n  1 :

I t  i s  t h e  p o l i c y  o f  t h e  S u a t e  t o  e n c o u r a g e  t h e  

s e t t l e m e n t  o f  i t s  l a n d  a n d  t h e  d e v e l o p m e n t  o f  i t s  

r e s o u r c e s  b y  m a k i n g  t h e m  a v a i l a b l e  f o r  m a x i m u m  u s e  

c o n s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t .

S e c t i o n  2  g o e s  o n  t o  p r o v i d e  t h e  g e n e r a l  a u t h o r i t y  f o r  t h e

l e g i s l a t u r e  i n  r e s o u r c e  m a n a g e m e n t :

T h e  l e g i s l a t u r e  s h a l l  p r o v i d e  f o r  t h e  

u t i l i z a t i o n ,  d e v e l o p m e n t ,  a n d  c o n s e r v a t i o n  o f  a l l  

n a t u r a l  r e s o u r c e s  b e l o n g i n g  t o  t h e  S t a t e ,  i n c l u d i n g  

l a n d  a n d  w a t e r s ,  f o r  t h e  m a x i m u m  b e n e f i t  o f  i t s  

p e o p l e .

T h e  f r a m e r s  r e f l e c t e d  n o t  o n l y  i  c o m m i t m e n t  t o  d e v e l o p m e n t  o f  t h e  

s t a t e ' s  n a t u r a l  r e s o u r c e s  b u t  a l s o  f o r  t h e  p r e s e r v a t i o n  o f  s p e c i a l  

a r e a s  d e s i g n e d  f o r  o t h e r  u s e s .  A r t i c l e  V I I I ,  S e c t i o n  7  p r o v i d e s :

T h e  l e g i s l a t u r e  m a y  p r o v i d e  f o r  t h e  a c q u i s i t i o n  

o f  s i t e s ,  o b j e c t s ,  a n d  a r e a s  o f  n a t u r a l  b e a u t y  o r  

o f  h i s t o r i c ,  c u l t u r a l ,  r e c r e a t i o n a l ,  o r  s c i e n t i f i c  

v a l u e .  I t  m a y  r e s e r v e  t h e m  f r o m  t h e  p u b l i c  d o m a i n  

a n d  p r o v i d e  f o r  t h e i r  a d m i n i s t r a t i o n  a n d  

p r e s e r v a t i o n  f o r  t h e  u s e ,  e n j o y m e n t ,  a n d  w e l f a r e  o f  

t h e  p e o p l e .

A s  D e l e g a t e  F i s c h e r  l a t e r  d e s c r i b e d :

H o w e v e r ,  h a v i n g  s e t  f o r t h  [ t h e  g o a l s  o f  S e c t i o n s  1  

a n d  2  o f  A r t i c l e  V I I I ]  t h e  c o m m i t t e e ' s  t a s k  

t h e r e a f t e r  w a s  n o t  n e c e s s a r i l y  a n  e a s i e r  o n e .  I t  

r e a l i z e d  t h a t  p o l i c i e s  w h i c h '  j . i r o m o t e d  m a x i m u m  u s e  

a n d  d e v e l o p m e n t  c o u l d  b e  i n c o n s i s t e n t  w i t h  m a x i m u m  

b e n e f i t  t o  t h e  p e o p l e  o r  w i t h  t h e  g e n e r a l  p u b l i c  

i n t e r e s t ,  a s  d e f i n e d  b y  B a r t l e t t  a n d  o t h e r s  

c o n c e r n e d  a b o u t  e x p l o i t a t i o n  a n d  d e s t r u c t i o n  o f  

r e s o u r c e s  a n d  t h e - e n v i r o n m e n t .

S p e c i f y i n g  r e s o u r c e  m a n a g e m e n t  p o l i c i e s ,  f o r  

e x a m p l e ,  p r o v e d  d i f f i c u l t .  T h u s ,  c o n s i d e r a b l e  

d i s c u s s i o n  w a s  g i v e n  t o  t h e  p r o p o s a l  t h a t  t h e
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r e p l e n i s h a b l e  r e s o u r c e s  —  f i s h ,  f o r e s t ,  w i l d l i f e ,  

a n d  o t h e r s  —  s h o u l d  b e  m a n a g e d  f o r  s u s t a i n e d  

y i e l d .  .  .  .  S i m i l a r l y ,  i n  e s t a b l i s h i n g  a n d

i d e n t i f y i n g  t h e  s t a t e  p u b l i c  d o m a i n ,  t h e  c o m m i t t e e  

a g r e e d  t o  i n c l u d e  a  p r o v i s i o n  f o r  s t a t e  a c q u i s i t i o n  

a n d  h o l d i n g  o f  a r e a s  o f  n a t u r a l  b e a u t y  a n d  

r e c r e a t i o n  a n d  o t h e r  v a l u e s .  R e s o l u t i o n  o f

p o t e n t i a l  i n c o n s i s t e n c i e s  b e t w e e n  t h e s e  a n d  m a x i m u m  

u s e  p o l i c i e s  c o u l d  n o t  t a k e  p l a c e  i n  t h e  c o n v e n t i o n .

I t  w a s  a  p r o b l e m  p a s s e d  o n  t o  t h e  l e g i s l a t u r e  o f  t h e  

f u t u r e  s t a t e .

V .  F i s c h e r ,  A l a s k a ' s  C o n s t i t u t i o n a l  C o n v e n t i o n ,  a t  1 3 3  ( 1 9 7 5 ) .

A r t i c l e  V I I I ,  S e c t i o n  1 0  r e f l e c t s  t h a t  g e n e r a l

p h i l o s o p h y .  I t  m a n d a t e s  t h a t  t h e  l e g i s l a t u r e  a d o p t  p u b l i c  n o t i c e  

a n d  o t h e r  s a f e g u a r d s  o f  t h e  p u b l i c  i n t e r e s t  b e f o r e  d i s p o s i n g  o f  

s t a t e  l a n d ,  b u t  i t  l e f t  t o  t h e  l e g i s l a t u r e  t h e  t a s k  o f  b a l a n c i n g  

t h e  v a r i o u s  i n t e r e s t s  i n v o l v e d  i n  d e c i d i n g  w h a t  s a f e g u a r d s  t o  

p r o v i d e .

T h e  c o u r J- c o n c l u d e s ,  b a s e d  o n  t h i s  e x a m i n a t i o n  o f  t h e  

l a n g u a g e  o f  t h e  p r o v i s i o n ,  t h e  f r a m e r s '  i n t e n t ,  t h e  v o t e r s '  i n t e n t ,  

a n d  t h e  p u r p o s e  o f  t h e  p r o v i s i o n ,  t h a t  A r t i c l e  V I I I ,  S e c t i o n  1 0  

r e q u i r e s  b o t h  p u b l i c  n o t i c e  a n d  o t h e r  s a f e g u a r d s  o f  t h e  p u b l i c

i n t e r e s t  e s t a b l i s h e d  b y  t h e  l e g i s l a t u r e  b e f o r e  t h e  S t a t e  m a y

d i s p o s e  o f  s t a t e  l a n d s  o r  i n t e r e s t s  t h e r e i n .

B .  D o e s  C h a p t e r  6 6  P r o v i d e  C o n s t i t u t i o n a l l y  A d e q u a t e  " S a f e g u a r d s  

o f  t h e  P u b l i c  I n t e r e s t "  f o r  t h e  D i s p o s a l  o f  L a n d s  b v  t h e  

A M H T A ?

T h e  S t a t e  a n d  S e t t l i n g  P l a i n t i f f s  a s s e r t  t h a t  C h a p t e r  6 6  

m e e t s  t h e  c o n s t i t u t i o n a l i t y  r e q u i r e m e n t  f o r  " o t h e r  s a f e g u a r d s  o f  

t h e  p u b l i c  i n t e r e s t . "  T h e y  a s s e r t  t h a t  t h e  p r o v i s i o n s  o f  C h a p t e r  

6 6  w h i c h  r e q u i r e  t h a t  t h e  A M H T A  m a n a g e  t h e  t r u s t  i n  a c c o r d a n c e  w i t h
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t r u s t  p r i n c i p l e s 5 i m p o s e  t h e  t y p e  o f  s a f e g u a r d s  o f  t h e  p u b l i c  

i n t e r e s t  e n v i s i o n e d  b y  t h e  f r a m e r s .  M o r e o v e r ,  t h e y  a r g u e ,  

" n o n c o m m e r c i a l ”  e n v i r o n m e n t a l  v a l u e s  a r e  p r o t e c t e d  b y  C h a p t e r  6 6  

i n  a t  l e a s t  t h r e e  w a y s :  ( 1 )  t h e  s e t t l e m e n t  a s s u r e s  t h a t  o r i g i n a l

m e n t a l  h e a l t h  t r u s t  l a n d s  p l a c e d  i n  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s ,  

s u c h  a s  p a r k s  a n d  r e f u g e s ,  w i l l  n o t  b e  r e t u r n e d  t o  t h e  t r u s t  f o r  

d e v e l o p m e n t ;  ( 2 )  n o n c o m m e r c i a l  e n v i r o n m e n t a l  v a l u e s  m u s t  ) a  

c o n s i d e r e d  b y  t h e  C o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  i n  d e c i ' J  g  

w h i c h  l a n d s  p r o p o s e d  f o r  s u b s t i t u t i o n  s h o u l d  b e  c o n v e y e d  t o  t i e  

A M H T A 6 ;  a n d  ( 3 )  t h e  t r u s t  l a n d s  w i l l  b a  s u b j e c t  t o  s t a t e  a n d  l o c a l  

p o l i c e  p o w e r s .  F i n a l l y ,  t h e  S t a t e  a s s e r t s  t h a t  t h e  A M H T A  c a n  a d o p t  

w h a t e v e r  p r o c e d u r a l  s a f e g u a r d s  a r e  c o n s t i t u t i o n a l l y  r e q u i r e d  

t h r o u g h  t h e  r e g u l a t o r y  p r o c e s s . 7

T h e  I n t e r v e n o r s  a s s e r t  t h a t  C h a p t e r  6 6  d o e s  n o t  m e e t  t h e  

r e q u i r e m e n t s  o f  A r t i c l e  V I I I ,  S e c t i o n  1 0 .  T h e y  a s s e r t  t h a t  t r u s t  

d u t i e s  d o  n o t  p r o t e c t  t h e  b r o a d  p u b l i c  i n t e r e s t .  M o r e o v e r ,  t h e y

a r g u e ,  t h e  A M H T A  c a n n o t  b e  e x e m p t  f r o m  o b l i g a t i o n s  t o  s a f e g u a r d  t h e

b r o a d  p u b l i c  i n t e r e s t .  T h e y  a r g u e  t h a t  n o n e  o f  t h e  " s o - c a l l e d  

s a f e g u a r d s "  a s s e r t e d  b y  t h e  S t a t e  i s  a d e q u a t e .  F i n a l l y ,  t h e y  

a s s e r t  t h a t  t h e  r e g u l a t o r y  p r o c e s s  i s  i n a d e q u a t e  b e c a u s e  t h e  

r e s p o n s i b i l i t y  u n d e r  t h e  c o n s t i t u t i o n  b e l o n g s  t o  t h e  l e g i s l a t u r e .

5 C h a p .  6 6 ,  §  1 0 ,  t o  b e  c o d i f i e d  a s  A S  3 7 . 1 7 . 0 0 7 ( b )  a n d  A S  

3 7 . 1 4 . 0 0 9 ( a ) ( 1 ) .

6 C h a p .  6 6 ,  §  5 5 ( e ) ( 1 ) ( 3 ) ( 4 ) & ( 6 ) .

'  C h a p .  6 6 ,  §  2 6 ,  t o  b e  c o d i f i e d  a s  A S  4 7 . 3 0 . 0 3 1 ,  r e q u i r e s  t h e

A M H T A  t o  a d o p t  r e g u l a t i o n s .
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T h e  I n t e r v e n o r s  a r g u e  t h a t  a n y  a t t e m p t  t o  i n t e r p r e t  C h a p t e r  6 6  a s

d e l e g a t i n g  t h e  r e s p o n s i b i l i t y  f o r  p r o v i d i n g  s a f e g u a r d s  o f  t h e  

p u b l i c  i n t e r e s t  t h r o u g h  t h e  r u l e m a k i n g  a u t h o r i t y  w o u l d  b e  a  r e ­

w r i t e  o f  t h e  s t a t u t e .  S e e  S t a t e  v .  F a i r b a n k s  N o r t h  S t a r  B o r o u g h . 

7 3 6  P . 2 d  1 1 4 0 ,  1 1 4 2  ( A l a s k a  1 9 8 7 ) .

T h e  c o u r t  c o n c l u d e s  t h a t  t h e  o n l y  p r o v i s i o n s  o f  C h a p t e r  

6 6  w h i c h  p o t e n t i a l l y  f a l l  w i t h i n  " o t h e r  s a f e g u a r d s  o f  t h e  p u b l i c  

i n t e r e s t "  a r e  t h e  t r u s t  d u t i e s  o u t l i n e d  i n  C h a p t e r  6 6 ,  S e c t i o n  1 0 ,  

t o  b e  c o d i f i e d  a s  A S  3 7 . 1 4 . 0 0 7 ( b )  a n d  A S  3 7 . 1 4 . 0 0 9 ( a ) .  U n d e r  t h e  

p r o v i s i o n s  o f  t h e  n e w  A S  3 7 . 1 4 . 0 0 7 :

( a )  T h e  A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y ,  

e s t a b l i s h e d  b y  A S  4 7 . 3 0 . 0 1 1 ,  i s  t h e  t r u s t e e  o f  t h e  

t r u s t  e s t a b l i s h e d  u n d e r  t h e  A l a s k a  M e n t a l  H e a l t h  

E n a b l i n g  A c t  o f  1 9 5 6 ,  P . L .  8 4 - 8 3 0 ,  7 0  S t a t .  7 0 9 .

( b )  I n  e x e r c i s i n g  t h e  p o w e r s ,  d u t i e s ,  a n d  

r e s p o n s i b i l i t i e s  a s  t r u s t e e ,  t h e  a u t h o r i t y  i s  u n d e r  

a  d u t y  t o  t h e  p u b l i c  a n d  t h e  t r u s t  b e n e f i c i a r i e s  t o

( 1 )  a d m i n i s t e r  t h e  t r u s t  s o l e l y  i n  t h e

i n t e r e s t  o f  t h e  b e n e f i c i a r i e s ;

( 2 )  k e e p  a n d  r e n d e r  c l e a r  a n d  a c c u r a t e

a c c o u n t s  w i t h  r e s p e c t  t o  t h e  a d m i n i s t r a t i o n  o f  t h e  

t r u s t ;

( 3 )  m a k e  p u b l i c  a n d  a v a i l a b l e  c o m p l e t e  a n d  

a c c u r a t e  i n f o r m a t i o n  a s  t o  t h e  n a t u r e  a n d  a m o u n t  o f  

t h e  t r u s t  p r o p e r t y ;

( 4 )  e x e r c i s e  a  h i g h  d e g r e e  o f  c a r e  i n

a d m i n i s t e r i n g  t h e  t r u s t ;

( 5 )  t a l  a r e a s o n a b l e  s t e p s  t o  t a k e  a n d  k e e p  

c o n t r o l  o f  t h e  t r u s t  p r o p e r t y ;

( 6 )  u s e  c a r e  a n d  s k i l l  t o  p r e s e r v e  t h e  t r u s t  

p r o p e r t y ;

( 7 )  t a k e  r e a s o n a b l e  s t e p s  t o  r e a l i z e  o n  c l a i m s  

t h a t  a r e  h e l d  i n  t r u s t ;

( 8 )  d e f e n d  a g a i n s t  a c t i o n s  t h a t  m a y  r e s u l t  i n  

a  l o s s  t o  t h e  t r u s t  e s t a t e ,  u n l e s s  u n d e r  a l l  t h e  

c i r c u m s t a n c e s ,  c o n s i d e r i n g  t h e  o t h e r  d u t i e s  o w e d  t o  

t h e  t r u s t ,  i t  i s  r e a s o n a b l e  n o t  t o  m a k e  t h e  d e f e n s e ;

( . 9 )  s e p a r a t e l y  a c c o u n t  f o r  t r u s t  p r o p e r t y ;

( 1 0 )  e n s u r e  t h a t  t r u s t  p r o p e r t y  i s  d e s i g n a t e d  

a s  p r o p e r t y  o f  t h e  t r u s t ;
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( 1 1 )  u i .  i  c a r e  a n d  s k i l l  t o  m a k e  t h e  t r u s t  

p r o p e r t y  p r o d u c t i v e ;  h o w e v e r ,  n o t h i n g  i n  t h i s  

p a r a g r a p h  s h a l l  p r e v e n t  “ h e  s t a t e  r r c m  u s i n g  t r u s t  

p r o p e r t y  d i r e c t l y  o r  i n d i r e c t l y ,  b y  c o n t r a c t u a l  

s t i p u l a t i o n  o r  o t h e r w i s e ,  a s  a  c o m p o n e n t  o f  t h e  

s t a t e ' s  m e n t a l  h e a l t h  t r u s t  p r o g r a m ;  a n d

( 1 2 )  d e a l  i m p a r t i a l l y  w i t h  t h e  d i f f e r e n t  t r u s t  

b e n e f i c i a r i e s  a s  p r o v i d e d  i n  A S  4 7 . 3 0 . 0 5 6 .

A S  3 7 . 1 4 . 0 0 9 ( a ) ( 2 )  a l l o w s  t h e  A M H T A  t o  " s e l l ,  l e a s e ,  e x c h a n g e ,  o r

o t h e r w i s e  d i s p c  j e  o f  l a n d  i n  t h e  t r u s t "  w h e r e  c o n s i s t e n t  w i t h  t h e

p r i m a r y  o b l i g a t i o n  o f  t h e  A M H T A  t o  " m a n a g e  t h e  a s s e t s  o f  t h e  t r u s t

i n  a  f i d u c i a r y  m a n n e r  t o  f u l f i l l  t h e  p u r p o s e s  o f  t h e  t r u s t , "  u n d e r

A S  3 7 . 1 4 . 0 0 9 ( a ) ( 1 ) .

T h e  o t h e r  p r o v i s i o n s  w h i c h  t h e  S t a t e  a d v o c a t e s  f u l f i l l

t h e  p u r p o s e  o f  A r t i c l e  V I I I ,  S e c t i o n  1 0  c l e a r l y  d o  n o t  d o  s o .

F i r s t , ,  t h e  S t a t e  a r g u e d  t h a t  C h a p t e r  6 6  p r o t e c t s  n o n - c o m m e r c i a l

e n v i r o n m e n t a l  i n t e r e s t s  b y  ( 1 )  p r o t e c t i n g  e x i s t i n g  l e g i s l a t i v e l y

d e s i g n a t e d  a r e a s  f r o m  r e t u r n i n g  l a n d  t o  t h e  t r u s t ;  ( 2 )  r e q u i r i n g

c o n s i d e r a t i o n  o f  n o n - c o m m e r c i a l  e n v i r o n m e n t a l  v a l u e s  b e f o r e  t h e

C o m m i s s i o n e r  c o n v e y s  s u b s t i t u t e  l a n d  t o  t h e  t r u s t ;  a n d  ( 3 )  n o t

e x e m p t i n g  t r u s t  l a n d s  f r o m  t h e  p o l i c e  p o w e r s .  I t  i s  t r u e  t h a t  e a c h

o f  t h e s e  f a c t o r s  p r o t e c t  n o n - c o m m e r c i a l  i n t e r e s t s .  H o w e v e r ,

n e i t h e r  t h e  f i r s t  n o r  t h e  l a s t  h a v e  a n y t h i n g  t o  d o  w i t h  t h e

d i s p o s a l  o f  s t a t e  l a n d s  b y  t h e  T r u s t  A u t h o r i t y .  T h e  s e c o n d

c o n c e r n s  a  d i f f e r e n t  d i s p o s a l ,  t h e  d i s p o s a l  w h i c h  o c c u r s  w h e n  t h e

C o m m i s s i o n e r  c o n v  g e n e r a l  g r a n t  l a n d  t o  t h e  t r u s t  a s  s u b s t i t u t e

l a n d ,  n o t  t h e  d i s p o s a l  w h e n  t h e  A M H T A  c o n v e y s  l a n d  w i t h i n  t h e  t r u s t

t o  o t h e r s .

T h e  S t a t e  a r g u e s  t h a t  i f  a n y t h i n g  o t h e r  t h a n  p u b l i c
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n o t i c e  i s  r e q u i r e d  b y  A r t i c l e  V I I I ,  S e c t i o n  1 0 ,  t h e  c o u r t  s h o u l d  

c o n s t r u e  C h a p t e r  6 6  t o  m a n d a t e  t h e  A M H T A  t o  a d o p t  s u c h  s a f e g u a r d s  

b y  u s e  o f  i t s  r u l e m a k i n g  a u t h o r i t y .  T h e  c o u r t  d i s a g r e e s .  F i r s t ,  

t h e  o b l i g a t i o n  t o  p r o v i d e  f o r  " o t h e r  s a f e g u a r d s  o f  t h e  p u b l i c  

i n t e r e s t "  f a l l s  d i r e c t l y  o n  t h e  l e g i s l a t u r e ' s  s h o u l d e r s .  T h e  T r u s t  

A u t h o r i t y  h a s  d i f f e r e n t  o b l i g a t i o n s ;  i t  m u s t  b e  l o y a l  f i r s t  a n d  

f o r e m o s t  t o  t h e  b e n e f i c i a r i e s  o f  t h e  t r u s t .  W h i l e  n o t  a l l  

s a f e g u a r d s  a r e  a n t i t h e t i c a l  t o  t h e  i n t e r e s t s  o f  t h e  t r u s t ,  t h e  

f o c u s  o f  t h e  T r u s t  A u t h o r i t y  m u s t  f i r s t  b e  t o  i t s  f i d u c i a r y  

o b l i g a t i o n s .  W h e r e  r e s t r i c t i o n s  w o u l d  a d v e r s e l y  a f f e c t  t h e  p u r p o s e  

o f  t h e  t r u s t ,  t o  p r o v i d e  i n c o m e  f o r  t h e  m e n t a l  h e a l t h  p r o g r a m  o f  

t h e  s t a t e ,  t h e  T r u s t  A u t h o r i t y  c o u l d  n o t  a d o p t  s u c h  r e g u l a t i o n s ,  

e v e n  i f  t h o s e  r e g u l a t i o n s  w e r e  n e c e s s a r y  t o  s a f e g u a r d  t h e  p u b l i c  

i n t e r e s t .  F i n a l l y ,  t h e  c o u r t  c o n c l u d e s  t h a t  s u c h  a n  i n t e r p r e t a t i o n  

w o u l d  n o t  b e  c o n s t r u i n g  t h e  l e g i s l a t i o n  t o  a v o i d  

u n c o n s t i t u t i o n a l i t y ,  b u t  r a t h e r  w o u l d  b e  r e w r i t i n g  t h e  l e g i s l a t i o n .  

S e e  S t a t e  v .  F a i r b a n k s  N o r t h  S t a r  B o r o u g h . 7 3 6  P . 2 d  1 1 4 0 ,  1 1 4 2

( A l a s k a  1 9 8 7 ) ;  G o t t s c h a l k  v .  S t a t e . 5 7 5  P . 2 d  2 8 9 ,  2 9 6  ( A l a s k a

1 9 7 8 ) .

T h e  c o n s t i t u t i o n a l  h i s t o r y  d i s c u s s e d  i n  t h e  p r e v i o u s  

s e c t i o n  r e v e a l s  t h a t  t h e  f r a m e r s  h a d  m a n y  c o n c e r n s  r e g a r d i n g  t h e  

d i s p o s a l  o f  s t a t e  l a n d s .  T h e y  t a l k e d  a b o u t  p r e v e n t i n g  f r a u d  a n d  

c o r r u p t i o n .  T h e y  t a l k e d  a b o u t  p r o v i d i n g  p r o c e d u r a l  s a f e g u a r d s  s u c h  

a s  p u b l i c  n o t i c e  a n d  o t h e r  s i m i l a r  m e c h a n i s m s .  T h e y  t a l k e d  a b o u t  

m a k i n g  c e r t a i n  t h e  s t a t e  g o t  f a i r  v a l u e  f o r  t h e  l a n d .  T h e y  a l s o

W eiss v . S t a t e
4FA-82-2208 C i v i l
MD&O 25



t a l k e d  a b o u t  w i s e  d e c i s i o n  m a k i r ,  •. a n d  p r e v e n t i n g  e x p l o i t a t i o n .  T h e y  

t a l k e d  a b o u t  w i s e  d e v e l o p m e n t ,  n o t  d e v e l o p m e n t  a t  a l l  c o s t s .  

N o n e t h e l e s s ,  i t  i s  e s s e n t i a l  t o  c o n s i d e r  n o t  o n l y  w h a t  t h e y  t a l k e d  

a b o u t  b u t  t o  f o c u s  o n  w h a t  t h e y  d i d .  W h a t  t h e  f r a m e r s  d i d  w a s  

m a n d a t e  t h a t  t h e  l e g i s l a t u r e  p r o v i d e  " p u b l i c  n o t i c e  a n d  o t h e r  

s a f e g u a r d s  o f  t h e  p u b l i c  i n t e r e s t . "  T h e  f r a m e r s  l e f t  i t  t o  t h e  

l e g i s l a t u r e  t o  d e c i d e  h o w  t o  b a l a n c e  t h e  c o m p e t i n g  i n t e r e s t s  a n d  

t o  d e t e r m i n e  p r e c i s e l y  w h a t  s a f e g u a r d s  w o u l d  b e  p r o v i d e d .

T h e  p a r t i e s  b o t h  p o i n t  t o  t h e  a c t i o n s  o f  t h e  f i r s t  s t a t e  

l e g i s l a t u r e  a s  a n  a i d  i n  d e t e r m i n i n g  w h a t  t h e  f r a m e r s  i n t e n d e d  i n  

A r t i c l e  V I I I ,  S e c t i o n  1 0 . 8 T h e  I n t e r v e n o r s  p o i n t  o u t  t h a t  t h e  

f u n d a m e n t a l  r e q u i r e m e n t s  o f  A S  3 8 . 0 4  a n d  A S  3 8 . 0 5 9  f o r  " p u b l i c  

a u c t i o n  p r o c e d u r e s ,  l e a s e  p r o c e d u r e s ,  b e s t  i n t e r e s t  f i n d i n g s ,  s t u d y  

a n d  r e v i e w  r e q u i r e m e n t s ,  a n d  n o t i c e  a p p r a i s a l  o b l i g a t i o n s "  w e r e  

e n a c t e d  b y  v h e  f i r s t  A l a s k a  s t a t e  l e g i s l a t u r e  t o  f u l f i l l  i t s  

c o n s t i t u t i o n a l  o b l i g a t i o n .  T h e  S t a t e  p o i n t s  o u t  t h a t  t h e  s a m e  

f i r s t  s t a t e  l e g i s l a t u r e  e x e m p t e d  t h e  u n i v e r s i t y  t r u s t  l a n d s  f r o m  

t h e  c o v e r a g e  o f  m o s t  o f  t h o s e  p r o v i s i o n s .  S e e  a r t i c l e  X I I I ,  

s e c t i o n  3 ( a ) ,  c h a p t e r  1 6 9 ,  S L A  1 9 5 9 .  T h e  l e g i s l a t u r e  l e f t  

u n i v e r s i t y  t r u s t  l a n d s  s u b j e c t  t o  m a n a g e m e n t  b y  t h e  B o a r d  o f

8 T h i r t e e n  o f  t h e  f i f t y - f i v e  d e l e g a t e s  t o  t h e  c o n s t i t u t i o n a l  

c o n v e n t i o n  w e r e  n u m b e r s  o f  t h e  f i r s t  l e g i s l a t u r e .  C o m p a r e  V .  

F i s c h e r ,  A l a s k a  C o n s t .  C o n v e n t i o n .  A p p .  E  ( 1 9 7 5 )  w i t h  S L A  1 9 5 9 ,  a t  

V - V I .  T h o m a s  S t e w a r t ,  t h e  s e c r e t a r y  o f  t h e  c o n v e n t i o n ,  w a s  a l s o  

a  m e m b e r  o f  t h e  f i r s t  l e g i s l a t u r e .

9 C h a p t e r  6 6  e x e m p t s  t h e  A M H T A  f r o m  a l l  r e q u i r e m e n t s  o f  A S  

3 8 . 0 4  a n d  A S  3 8 . 0 5  e x c e p t  p u b l i c  n o t i c e .  S e e  C h a p .  6 6 ,  S e c .  1 0 ,  

t o  b e  c o d i f i e d  a s  A S  3 7 . 1 4 . 0 0 9 ( b ) .
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R e g e n t s 1 0  u n d e r  t h e  g e n e r a l  t r u s t  p r i n c i p l e s  s e t  Q u t  i n  § §  3 7 - 1 0 -  

6 ,  3 7 - 1 0 - 1 1 ,  3 7 - 1 0 - 1 3  a n d  3 7 - 1 0 - 2 0  A C L A  1 9 4 9 .  S e e  a l s o  A S

1 4 . 4 0 . 1 7 0 ( 4 ) , ( 7 ) & ( S ) ;  A S  1 4 . 4 0 . 3 5 0 ;  A S  1 4 . 4 0 . 3 6 0 ;  a n d  A S  1 4  . 4 0 . 2 5 0  

f o r  c u r r e n t  r e q u i r e m e n t s .  T h e s e  p r o v i s i o n s  a r e  v e r y  s i m i l a r  t o  

t h o s e  p r o v i d e d  i n  C h a p t e r  6 6  f o r  t h e  m a n a g e m e n t  a n d  d i s p o s a l  o f  

m e n t a l  h e a l t h  t r u s t  l a n d s :  p u b l i c  n o t i c e  f o r  d i s p o s a l s  a n d  o v e r a l l  

m a n a g e m e n t  u n d e r  t r u s t  p r i n c i p l e s .

T h e s e  t w o  a c t i o n s  b y  t h e  f i r s t  l e g i s l a t u r e  h i g h l i g h t  a n  

i m p o r t a n t  p r i n c i p l e :  t h e  r e q u i r e m e n t  f o r  " o t h e r  s a f e g u a r d s  o f  t h e

p u b l i c  i n t e r e s t "  m a y  r e q u i r e  t h e  a d o p t i o n  o f  d i f f e r e n t  p r o v i s i o n s  

d e p e n d i n g  o n  t h e  s i t u a t i o n .  W h e n  t h e  l e g i s l a t u r e  c o n s i d e r s  g e n e r a l  

g r a n t  l a n d s ,  t h e  e n t i r e  p a n o p l y  o f  t h e  f r a m e r s '  c o n c e r n s  o v e r  t h e  

w i s e  m a n a g e m e n t  o f  t h e  s t a t e ' s  r e s o u r c e  w e a l t h  c o m e  i n t o  p l a y .  

W h e n  t h e  l e g i s l a t u r e  c o n s i d e r s  a  m u c h  m u c h  s m a l l e r  l a n d  g r a n t  m a d e  

u n d e r  t r u s t  p r i n c i p l e s ,  i t  i s  p o s s i b l e  t o  c o n s i d e r  a  n a r r o w e r  s c o p e  

o f  i n t e r e s t s  a n d  c o n c e r n s .  T h e  f r a m e r s  w i s e l y  l e f t  t h e  b a l a n c i n g  

a n d  t h e  c h o i c e  o f  p r o c e d u r a l  d - t a i l s  t o  t h e  l e g i s l a t u r e  u n d e r  b r o a d  

c o n s t i t u t i o n a l  g o a l s  a n d  i d e a l s . -  O f  c o u r s e ,  t h i s  i s  n o t  t o  s a y  

t h a t  t h e  l e g i s l a t u r e  h a s  u n f e t t e r e d  d i s c r e t i o n .  T h o s e  b r o a d  

c o n s t i t u t i o n a l  p r i n c i p l e s  s e t  l i m i t s  a n d  g u i d e l i n e s  w i t h i n  w h i c h  

t h e  l e g i s l a t u r e ' s  c h o i c e s  m u s t  f a l l .

T h e  r e c o n s t i t u t i o n  o f  t h e  m e n t a l  h e a l t h  l a n d s  t r u s t  i s

1 0  A r t i c l e  V I I ,  s e c t i o n  2  o f  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  

t h a t  t h e  U n i v e r s i t y  h o l d s  t i t l e  t o  a l l  i t s  r e a l  p r o p e r t y  a n d  t h a t  

" [ i ] t s  p r o p e r t y  s h a l l  b e  a d m i n i s t e r e d  a n d  d i s p o s e d  o f  a c c o r d i n g  t o  

l a w . "
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a  u n i q u e  e v e n t .  T h e  l e g i s l a t u r e  w a s  c o n f r o n t e d  w i t h  a  s i t u a t i o n  

w h i c h  i s  m u c h  c l o s e r  t o  t h a t  i n v o l v i n g  t h e  u n i v e r s i t y  t r u s t  l a n d s  

t h a n  t h a t  i n v o l v i n g  g e n e r a l  g r a n c  l a n d s .  I t  i s  a p p a r e n t  t h a t  t h e  

m e n t a l  h e a l t h  t r u s t  l a n d s  s h o u l i  n o t  b e  m a n a g e d  u n d e r  t h e  s a m e  

p r i n c i p l e s  a p p l i c a b l e  t o  a l l  s t a t e  l a n d s .  I n d e e d  t h a t  w a s  t h e  

f a l l a c y  t h a t  l e d  t o  t h e  S t a t e ' s  b r e a c h  o f  t r u s t  i n  1 9 7 8 .  I t  i s  

a l s o  a p p a r e n t  t h a t  t h e  l a n d s  m u s t  b e  m a n a g e d  u n d e r  t r u s t  

p r i n c i p l e s .  T h e  c o u r t  c o n c l u d e s  t h a t  t h e  l e g i s l a t u r e  c o u l d  

d e t e r m i n e ,  c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  o f  A r t i c l e  V I I I ,  S e c t i o n  

1 0 ,  t h a t  t h e  o n l y  s a f e g u a r d  o f  t h e  p u b l i c  i n t e r e s t  n e c e s s a r y  f o r  

t h e  d i s p o s a l  o f  t r u s t  l a n d s  b y  t h e  A M H T A  w a s  t h e  i n c l u s i o n  o f  t r u s t  

d u t i e s .  M a n y  o f  t h e  f r a m e r s '  c o n c e r n s  r e g a r d i n g  p r i c e  a r e  

e n c o m p a s s e d  b y  t r u s t  p r i n c i p l e s  —  t h e  t r u s t e e  c o u l d  n o t  d i s p o s e  

o f  l a n d  a t  a n  u n f a i r l y  l o w  p r i c e  w i t h o u t  b r e a c h i n g  t h e  o b l i g a t i o n  

t o  m a n a g e  t h e  t r u s t  s o l e l y  i n  t h e  i n t e r e s t s  o f  t h e  b e n e f i c i a r i e s .  

T h e  t r u s t e e  c a n n o t  u s e  d i s p o s a l s  t o  e x p l o i t  t r u s t  l a n d s  w i t h o u t  

v i o l a t i n g  t h e  o b l i g a t i o n  t o  " u s e  c a r e  a n d  s k i l l  t o  p r e s e r v e  t r u s t  

p r o p e r t y . ? '  C l e a r l y  t h e  t r u s t e e  m u s t  m a n a g e  t h e  t r u s t  c o r p u s  t o  

e l i m i n a t e  f r a u d  a n d  c o l l u s i o n  t h a t  w o u l d  i n j u r e  t h e  b e n e f i c i a r i e s .  

T h e  c o u r t  c o n c l u d e s  t h a t  t h e  l e g i s l a t u r e ' s  c h o i c e  b e t w e e n  c o m p e t i n g  

i n t e r e s t s ,  i n  l i g h t  o f  t h e  r e s t r i c t i o n s  p l a c e d  o n  t h e  l a n d s  b y  

v i r t u e  o f  t h e  t r u s t ,  d i d  n o t  v i o l a t e  t h e  r e q u i r e m e n t s  o f  A r t i c l e  

V I I I ,  S e c t i o n  1 0 .
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II. DOES CHAPTER 66 VIOLATE ARTICLE IX. SECTION 15 OF THE ALASKA 
CONSTITUTION?

A r t i c l e  I X ,  S e c t i o n  1 5  o f  t h e  A l a s k a  C o n s t i t u t i o n

p r o v i d e s :

A t  l e a s t  t w e n t y - f i v e  p e r  c e n t  o f  a l l  m i n e r a l  

l e a s e  r e n t a l s ,  r o y a l t i e s ,  r o y a l t y  s a l e  p r o c e e d s ,  

f e d e r a l  m i n e r a l  r e v e n u e  s h a r i n g  p a y m e n t s  a n d  b o n u s e s  

r e c e i v e d  b y  t h e  S t a t e  s h a l l  b e  p l a c e d  i n  a  p e r m a n e n t  

f u n d ,  t h e  p r i n c i p a l  o f  w h i c h  s h a l l  b e  u s e d  o n l y  f o r  

t h o s e  i n c o m e - p r o d u c i n g  i n v e s t m e n t s  s p e c i f i c a l l y

d e s i g n a t e d  b y  l a w  a s  e l i g i b l e  f o r  p e r m a n e n t  f u n d

i n v e s t m e n t s .  A l l  i n c o m e  f r o m  t h e  p e r m a n e n t  f u n d

s h a l l  b e  d e p o s i t e d  i n  t h e  g e n e r a l  f u n d  u n l e s s

o t h e r w i s e  p r o v i d e d  b y  l a w .

T h e  P e r m a n e n t  F u n d  a m e n d m e n t  w a s  e f f e c t i v e  F e b r u a r y  2 1 ,  1 9 7 7 .

T h e  I n t e r v e n o r s  a r g u e  t h a t  C h a p t e r  6 6  v i o l a t e s  A r t i c l e

I X ,  S e c t i o n  1 5  o f  t h e  A l a s k a  C o n s t i t u t i o n .  T h e y  a c k n o w l e d g e  t h a t

t h e  s u p r e m a c y  c l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n 1 1  p r e c l u d e s

a p p l i c a t i o n  o f  A r t i c l e  I X ,  S e c t i o n  1 5  t o  o r i g i n a l  m e n t a l  h e a l t h

l a n d s  w h o s e  i n c o m e  i s  u s e d  f o r  m e n t a l  h e a l t h  p u r p o s e s .  H o w e v e r ,

t h e y  a r g u e ,  s e c t i o n  2 0 2 ( e )  o f  . t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t

w o u l d  n o t  p r e e m p t  a p p l i c a t i o n  o f  A r t .  I X  S e c t i o n  1 5  t o  s u b s t i t u t e

l a n d s  n o r  t o  e x c e s s  r e v e n u e s  n o t  n e c e s s a r y  f o r  t h e  m e n t a l  h e a l t h

p r o g r a m  o f  t h e  s t a t e .  T h e  I n t e r v e n o r s  n e x t  a s s e r t  t h a t  t h e

c o m p r e h e n s i v e  b u d g e t i n g  p r o c e s s  e n a c t e d  i n  C h a p t e r  6 6  w o u l d

p r e c l u d e  p a y m e n t  o f  t h e  r e q u i r e d  p e r c e n t a g e  o f  m i n e r a l  r e v e n u e s

f r o m  t r u s t  l a n d s  t o  t h e  P e r m a n e n t  F u n d .

T h e  S e t t l i n g  P l a i n t i f f s  a r g u e  t h a t  A r t i c l e  I X ,  S e c t i o n

1 5  d o e s  n o t  a p p l y  t o  t h e  t r u s t  l a n d s .  F i r s t  t h e y  a r g u e  t h a t

1 1  A r t .  V I ,  c l .  2 ,  U . S .  C o n s t .
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A r t i c l e  I X ,  S e c t i o n  1 5  by i t s  t e r m s  a p p l i e s  o n l y  t o  m i n e r a l  r e v e n u e  

" r e c e i v e d  b y  t h a  S t a t e " ;  t h  . S e t t l i n g  P l a i n t i f f s  a r g u e  t h a t  t h e  

t r u s t  i s  n o t  ' t h e  S t a t e "  f o r  p u r p o s e s  o f  t h i s  p r o v i s i o n .  S e c o n d  

t h e y  a r g u e  t h a t  t h e  s u b s t i t u t e  l a n d s  a r e  m e r e l y  l a n d s  e x c h a n g e d  

u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  2 0 2 ( e )  o f  t h e  E n a b l i n g  A c t  a n d ,  a s  

s u c h ,  a r e  s u b j e c t  t o  t h e  s a m e  p r o t e c t i o n  a s  o r i g i n a l  t r u s t  l a n d s .

T h e  S t a t e  a r g u e s  t h a t  t h e  s u p r e m a c y  c l a u s e  a n d  s e c t i o n  

2 0 2 ( e )  o f  t h e  E n a b l i n g  A c t  s u p e r s e d e  A r t i c l e  I X ,  S e c t i o n  1 5  s o  t h a t  

t h e  r e v e n u e  f r o m  t r u s t  l a n d s  m u s t  f i r s t  b e  u s e d  t o  m e e t  t h e  

n e c e s s a r y  e x p e n s e s  o f  t h e  S t a t e ' s  m e n t a l  h e a l t h  p r o g r a m .  T h e  S t a t e  

a r g u e s  t h a t  s u b s t i t u t e  l a n d s  m u s t  b e  t r e a t e d  t h e  s a m e  a s  o r i g i n a l  

t r u s t  l a n d s  b e c a u s e  t h e y  a r e  " e x c h a n g e d "  a s  a l l o w e d  b y  s e c t i o n  

2 0 2 ( e ) .  T h e  S t a t e  a r g u e s  t h a t  t o  t h e  e x t e n t  t h a t  i t  i s  n o t  

p r e e m p t e d  b y  s e c t i o n  2 0 2 ( e ) ,  A r t i c l e  I X ,  S e c t i o n  1 5  w i l l  a p p l y  

f u l l y  t o  t h e  l a n d s  h e l d  b y  t h e  t r u s t .  T h e  S t a t e  a r g u e s '  t h a t  

b e c a u s e  t h e  P e r m a n e n t  F u n d  a m e n d m e n t  i s  s e l f - e x e c u t i n g ,  i t  d o e s  n o t  

m a t t e r  t h a t  C h a p t e r  6 6  n e v e r  m e n t i o n s  p a y m e n t  o f  a  p e r c e n t a g e  o f  

m i n e r a l  r e v e n u e  t o  t h e  P e r m a n e n t  F u n d .

T h e  f i r s t  q u e s t i o n  i s  w h e t h e r  A r t i c l e  I X ,  S e c t i o n  1 5  b y  

i t s  t e r m s  a p p l i e s  t o  m i n e r a l  r e v e n u e s  r e c e i v e d  b y  t h e  t r u s t  u n d e r  

t h e  p r o v i s i o n s  o f  C h a p t e r  6 6 .  A r t i c l e  I X ,  S e c t i o n  1 5  a p p l i e s  t o  

m i n e r a l  r e v e n u e s  " r e c e i v e d  b y  t h e  S t a t e . "  T h e  c o u r t  c o n c l u d e s  t h a t  

t h i s  i n c l u d e s  m o n e y  r e c e i v e d  b y  t h e  T r u s t .  C o m m o n  s e n s e  d i c t a t e s  

t h i s  r e s u l t  i n  l i g h t  o f  t h e  t o t a l  a b s e n c e  o f  c o n s t i t u t i o n a l  n i s t o r y  

o r  i n t e n t  w h i c h  w o u l d  l e a d  t o  a  d i f f e r e n t  r e s u l t .
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T h e  s e c o n d  q u e s t i o n  p r e s e n t e d  r e l a t e s  t o  t h e  n a t u r e  o f  

t h e  s u b s t i t u t e  l a n d s ,  i . e . .  l a n d s  e x c h a n g e d  u n d e r  s e c t i o n  5 5  o f  

C h a p t e r  6 6  f o r  t h o s e  o r i g i n a l  l a n d s  w h i c h  a r e  n o t  r e c o n v e y e d  t o  t h e  

m e n t a l  h e a l t h  l a n d s  t r u s t .  T h e  I n t e r v e n o r s  a r g u e  t h a t  t h e y  d o  n o t  

l o s e  t h e i r  c h a r a c t e r  a s  g e n e r a l  g r a n t  l a n d s .  T h e  S t a t e  a n d  t h e  

S e t t l i n g  P l a i n t i f f s  a s s e r t  t h a t  t h e y  b e c o m e  t r u s t  l a n d s  a n d  s h o u l d  

b e  t r e a t e d  t h e  s a m e  a s  o r i g i n a l  t r u s t  l a n d s .  T h e  c o u r t  a g r e e s  w i t h  

t h e  S t a t e  a n d  S e t t l i n g  P l a i n t i f f s .

S e c t i o n  2 0 2 ( e )  o f  t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t  

e n v i s i o n e d  t h a t  l a n d s  c o u l d  b e  e x c h a n g e d  a n d  t h e  e x c h a n g e d  l a n d s  

w o u l d  b e  p a r t  o f  t h e  m e n t a l  h e a l t h  l a n d s  t r u s t .  S e c t i o n  2 0 2 ( e )  

p r o v i d e s :

A l l  l a n d s  g r a n t e d  t o  t h e  T e r r i t o r y  o f  A l a s k a  

u n d e r  t h i s  s e c t i o n ,  t o g e t h e r  w i t h  t h e  i n c o m e  

t h e r e f r o m  a n d  t h e  p r o c e e d s  f r o m  a n y  d i s p o s i t i o n s  

t h e r e o f ,  s h a l l  b e  a d m i n i s t e r e d  b v  t h e  T e r r i t o r y  o f  

A l a s k a  a s  a p u b l i c  t r u s t  a n d  s u c h  p r o c e e d s  a n d  

i n c o m e  s h a l l  f i r s t  b e  a p p l i e d  t o  m e e t  t h e  n e c e s s a r y  

e x p e n s e s  o f  t h e  m e n t a l  h e a l t h  p r o g r a m  o f  A l a s k a .

S u c h  l a n d s ,  i n c o m e ,  a n d  p r o c e e d s  s h a l l  b e  m a n a g e d  

a n d  u t i l i z e d  i n  s u c h  m a n n e r  a s  t h e  L e g i s l a t u r e  o f  

A l a s k a  m a y  p r o v i d e .  S u c h  l a n d s ,  t o g e t h e r  w i t h  a n v  

. p r o p e r t y  a c g u i r e d  i n  e x c h a n g e  t h e r e f o r  o r  a c q u i r e d  

o u t  o f  t h e  i n c o m e  o r  p r o c e e d s  t h e r e f r o m ,  m a y  b e  

s o l d ,  l e a s e d ,  m o r t g a g e d ,  e x c h a n g e d . o r  o t h e r w i s e  

d i s p o s e d  o f  i n  s u c h  m a n n e r  a s  t h e  L e g i s l a t u r e  o f  

A l a s k a  m a y  p r o v i d e ,  i n  o r d e r  t o  o b t a i n  f u n d s  o r  

o t h e r  p r o p e r t y  t o  b e  i n v e s t e d ,  e x p e n d e d ,  o r  u s e d  b v  

t h e  T e r r i t o r y  o f  A l a s k a .  T h e  a u t h o r i t y  o f  t h e  

L e g i s l a t u r e  o f  A l a s k a  u n d e r  t h i s  s u b s e c t i o n  s h a l l  

e x e r c i s e d  i n  a  m a n n e r  c o m p a t i b l e  w i t h  t h e  

c o n d i t i o n s  a n d  r e g u i r e m e n t s  i m p o s e d  b v  o t h e r  

p r o v i s i o n s  o f  t h i s  A c t .  ( e m p h a s i s  a d d e d )

T h e  C o n g r e s s  c l e a r l y  e x p r e s s e d  i t s  i n t e n t  t h a t  l a n d s  c o u l d  b e

e x c h a n g e d  a s  p r o v i d e d  b y  t h e  l e g i s l a t u r e  a n d  t h a t  t h e  e x c h a n g e d
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l a n d s  w o u l d  b e  a  p a r t  o f  t . * e  c r u s t .  E x c h a n g e d  l a n d  i s  a  " p r o c e e d "

f r o m  a  d i s p o s i t i o n  o f  l a n d .  T h e  r e s t r i c t i o n s  o n  t h e  l e g i s l a t u r e ' s

a u t h o r i t y  s t e m  o n l y  f r o m  a  t r u s t e e ' s  r e s p o n s i b i l i t y  t o  a c t

c o n s i s t e n t l y  w i t h  t h e  i n t e n c  o f  t h e  t r u s t ,  i . e . .  t o  p r o v i d e  f u n d i n g

f o r  t h e  c o m p r e h e n s i v e  m e n t a l  h e a l t h  p r o g r a m  f o r  A l a s k a .

T h i s  r e s u l t  i s  c o n s i s t e n t  w i t h  t h e  A l a s k a  S u p r e m e  C o u r t ' s

d e c i s i o n  i n  W e i s s  v .  S t a t e .  7 0 6  P . 2 d  6 8 1  ( A l a s k a  1 9 8 5 ) .  T h e r e ,  i n

i t s  " g u i d a n c e  t o  t h e  t r i a l  c o u r t "  f o r  r e c o n s t i t u t i n g  t h e  t r u s t ,  t h e

S u p r e m e  C o u r t  s t a t e d :

I n  t h e  e v e n t  e x c h a n g e s  h a v e  b e e n  m a d e ,  t h o s e  

p r o p e r t i e s  w h i c h  c a n  b e  t r a c e d  t o  a n  e x c h a n g e  

i n v o l v i n g  m e n t a l  h e a l t h  l a n d s  w i l l  a l s o  b e  i n c l u d e d  

i n  t h e  t r u s t .

7 0 6  P . 2 d  a t  6 8 4 .  T h e  c o u r t  r e c o g n i z e d  t h a t  i n  o r d e r  t o  e f f e c t u a t e

a  m e a n i n g f u l  r e m e d y  f o r  t h e  b r e a c h  o f  t r u s t  i n  r e c o n s t i t u t i n g  t h e

t r u s t ,  t h e  l a n d s  w h i c h  c a m e  b a c k  t o  t h e  t r u s t  m u s t  b e  o f  t h e  s a m e

c h a r a c t e r  a s  t h o s e  w h i c h  w e r e  i n  t h e  t r u s t  b e f o r e  t h e

r e d e s i g n a t i o n .  T h i s  n e c e s s a r i l y  m e a n s  t h a t  e x c h a n g e d  l a n d s  b e c o m e

t r u s t  l a n d s  l i k e  t h e  o r i g i n a l  t r u s t  l a n d s .

N o  o n e ,  n o t  t h e  S t a t e ,  t h e  P e r m a n e n t  F u n d ,  n o r  t h e  T r u s t ,

s u f f e r s  f r o m  t h i s  i n t e r p r e t a t i o n .  W h e n  t h e  l e g i s l a t u r e

r e c l a s s i f i e d  t h e  m e n t a l  h e a l t h  t r u s t  l a n d s  a  s u b s t a n t i a l  a m o u n t  o f

t r u s t  p r o p e r t y  w a s  t r e a t e d  a s  g e n e r a l  g r a n t  l a n d s .  T h i s  e x c h a n g e

m e r e l y  r e p l a c e s  t h o s e  l a n d s  l o s t  t o  t h e  t r u s t  w i t h  l a n d s  o f

c o m p a r a b l e  v a l u e .  T h e r e  i s  n o t h i n g  o n  t h e  f a c e  o f  t h i s  s t a t u t e

w h i c h  w o u l d  l e a d  o n e  t o  c o n c l u d e  t h a t  t h i s  e x c h a n g e  i s  a  r a i d  o n

t h e  P e r m a n e n t  F u n d .  I n  f a c t ,  i n  l i g h t  o f  t h e  c r i t e r i a  s e t  o u t  i n
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s e c t i o n  5 5 ( d )  t o  j u d g e  w h e t h e r  e x c h a n g e d  l a n d  i s  " a s  n e a r l y  a s

p r a c t i c a b l e ,  l a n d  o f  c o m p a r a b l e  c h a r a c t e r , " 1 2  i t  a p p e a r s  t h a t  t h e

m o s t  l i k e l y  e x c h a n g e  i s  m i n e r a l  r e v e n u e - p r o d u c i n g  l a n d  f o r  m i n e r a l

r e v e n u e - p r o d u c i n g  l a n d .  A s s u m i n g  a n  a d e q u a t e  s u p p l y  o f  s u b s t i t u t e

l a n d s ,  t h e  e x c h a n g e  p r o c e s s  s h o u l d  y i e l d  a  r e c o n s t i t u t e d  t r u s t  v e r y

l i k e  t h e  o r i g i n a l  t r u s t .

T h e  n e x t  q u e s t i o n  i s  w h e t h e r  s e c t i o n  2 0 2 ( e )  o f  t h e

E n a b l i n g  A c t  p r e e m p t s  a p p l i c a t i o n  o f  t h e  P e r m a n e n t  F u n d  a m e n d m e n t

t o  t h e  s u b s t i t u t e  l a n d s .  T h e  c o u r t  c o n c l u d e s  t h a t  i t  d o e s .  T h e

s u p r e m a c y  c l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  m a n d a t e s  t h a t

t h e  D a w s  o f  t h e  U n i t e d  S t a t e s  a r e  s u p r e m e  a n d  t h a t  t h e y  o v e r r i d e

a n y t h i n g  i n  t h e  c o n s t i t u t i o n  o r  l a w s  o f  a n y  s t a t e  t o  t h e  c o n t r a r y .

T h e  A l a s k a  S u p r e m e  C o u r t ,  r e a s o n i n g  f r o m  t h e  U n i t e d  S t a t e s  S u p r e m e

C o u r t ' s  d e c i s i o n  i n  R a v  v .  A t l a n t i c  R i c h f i e l d  C o . .  4 3 5  U . S .  1 5 1 ,

1 5 7 - 5 8 ,  5 5  L . E d . 2 d  1 7 9 ,  1 3 8 - 8 9  ( 1 9 7 8 ) ,  h a s  d e s c r i b e d  t h e  a n a l y s i s

t o  b e  u s e d  i n  q u e s t i o n s  o f  f e d e r a l  p r e e m p t i o n :

[ T ] h e  a p p r o p r i a t e  a n a l y s i s  i s  b i p a r t i t e :  f i r s t ,

l o o k i n g  t o  t h e  " p o l i c y ,  i n t e n t  a n d  c o n t e x t "  o f  t h e  

• f e d e r a l  s t a t u t e ,  w h e t h e r  t h e  s t a t e  r e g u l a t i o n  i s  

e x p r e s s l y  o r  i m p l i c i t l y  d e c l a r e d  p r e e m p t e d ;  s e c o n d ,  

e v e n  i f  n o  d e c l a r a t i o n  i s  f o u n d ,  w h e t h e r  t h e  

s t a t u t e s  c o n f l i c t  t o  t h e  e x t e n t  t h a t  ( 1 )  i t  i s  

i m p o s s i b l e  t o  c o m p l y  s i m u l t a n e o u s l y  v i t h  t h e  d u a l  

r e g u l a t i o n  o r  ( 2 )  t h e  s t a t e  r e g u l a t i o n  o b s t r u c t s  

t h e  e x e c u t i o n  o f  t h e  p u r p o s e  o f  t h e  f e d e r a l  

r e g u l a t i o n .

W e b s t e r  v .  B e c h t e l .  I n c . .  6 2 1  P . 2 d  8 9 0 ,  8 9 7  ( A l a s k a  1 9 8 0 ) .

1 2  T h e s e  f a c t o r s  a r e  ( 1 )  t e r r a i n ;  ( 2 )  u s e ;  ( 3 )  l o c a t i o n ;  ( 4 )  

d e v e l o p m e n t  p o t e n t i a l ;  ( 5 )  i n c o m e  p o t e n t i a l ;  ( 6 )  a c c e s s i b i l i t y ;  a n d

( 7 )  o t h e r  p h y s i c a l  c h a r a c t e r i s t i c s .  C h a p .  6 6 ,  §  5 5 ( d ) .
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S e c t i o n  2 0 2 ( e )  r e q u i r e s  t h a t  m o n e y  r e c e i v e d  f r o m  t h e  u s e  

o r  s a l e  o f  m e n t a l  h e a l t h  t r u s t  l a n d s  " s h a l l  f i r s t  b e  a p p l i e d  t o  

m e e t  t h e  n e c e s s a r y  e x p e n s e s  o f  t h e  m e n t a l  h e a l t h  p r o g r a m  o f  

A l a s k a . "  T h i s  i s  a n  o b v i c u s  c o n f l i c t  w i t h  t h e  P e r m a n e n t  F u n d  

a m e n d m e n t  w h i c h  r e q u i r e s  t h e  d e p o s i t  o f  a t  l e a s t  2 5 %  o f  m i n e r a l  

r e v e n u e s  i n t o  t h e  P e r m a n e n t  F u n d .  S o  l o n g  a s  t h e  i n c o m e  a n d

p r o c e e d s  f r o m  t r u s t  l a n d  a r e  u s e d  f o r  m e n t a l  h e a l t h  p u r p o s e s ,  

s e c t i o n  2 0 2 ( e )  i s  i n c o n s i s t e n t  w i t h  A r t i c l e  I X ,  S e c t i o n  1 5 .  

S e c t i o n  2 0 2 ( e )  m u s t  p r e v a i l . 1 3

T h e  f i n a l  q u e s t i o n  r e l a t e s  t o  m o n e y  i n  t h e  t r u s t  d e r i v e d  

f r o m  m i n e r a l  r e v e n u e s  b u t  w h i c h  i s  n o t  u s e d  f o r  m e n t a l  h e a l t h  

p u r p o s e s .  C h a p t e r  6 6  p r o v i d e s  t h a t  s u c h  m o n e y  m a y  b e  a p p r o p r i a t e d  

f r o m  t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  t o  t h e  g e n e r a l  f u n d .  

C h a p t e r  6 6 ,  S e c t i o n  1 0 .  N o  p r o v i s i o n  i s  m a d e  i n  C h a p t e r  6 6  f o r  

p a y m e n t  o f  a n y  o f  t h o s e  f u n d s  t o  t h e  P e r m a n e n t  F u n d .  T h e  c o u r t  

c o n c l u d e s  t h e r e  i s  n o  c o n f l i c t  w i t h  s e c t i o n  2 0 2 ( e ) ,  s i n c e  s o  l o n g  

a s  t h e  n e c e s s a r y  e x p e n s e s  o f  t h e  m e n t a l  h e a l t h  p r o g r a m  o f  A l a s k a

T h e  I n t e r v e n o r s  d o  n o t  q u e s t i o n  t h i s  l o g i c ;  t h e y  q u e s t i o n  

w h e t h e r ,  f o r  s u b s t i t u t e  l a n d s ,  i t  i s  i m p o s s i b l e  t o  c o m p l y  w i t h  b o t h  

s e c t i o n  2 0 2 ( e )  a n d  A r t i c l e  I X ,  S e c t i o n  1 5 .  T o  e s t a b l i s h  a  s y s t e m  

t h a t  c o m p l i e s  w i t h  b o t h ,  t h e  I n t e r v e n o r s  p o s i t  a  s y s t e  i  w h e r e  t h e  

S t a t e  r e t a i n s  a n  i n t e r e s t  i n  s u b s t i t u t e  l a n d s  w h i c h  i s  n o t  c o n v e y e d  

t o  t h e  t r u s t .  T h e  p r o b l e m  w i t h  t h e  s u g g e s t i o n  i s  t h a t  s u c h  a  

s y s t e m  c o n f l i c t s  w i t h  s e c t i o n  2 0 2 ( e )  w h i c h  t r e a t s  e x c h a n g e d  l a n d  

a s  t r u s t  l a n d .

E v e n  i f  A r t i c l e  I X ,  S e c t i o n  1 5  w a s  a p p l i e d  t o  t h e  

s u b s t i t u t e  l a n d s ,  t h e  c o u r t  c o n c l u d e s  t h a t  t h e  s e l f - e f f e c t i n g  

n a t u r e  o f  t h a  p r o v i s i o n  r e s u l t s  i n  n o  v i o l a t i o n .  A s  t h e  S t a t e  

a r g u e s ,  t h e  2 5 %  o f  m i n e r a l  r e v e n u e s  w o u l d  a u t o m a t i c a l l y  b e  c o n v e y e d  

t o  t h e  P e r m a n e n t  F u n d  b e f o r e  a n y  f u n d s  w e r e  d e p o s i t e d  i n  t h e  m e n t a l  

h e a l t h  t r u s t  i n c o m e  a c c o u n t .
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a r e  m e t  f i r s t ,  t h e  i n c o m e  m a y  b e  u s e d  f o r  o t h e r  s t a t e  p u r p o s e s . 1 4  

T h e  q u e s t i o n  t h e n  t u r n s  o n  w h e t h e r  C h a p t e r  6 6  v i o l a t e s  A r t i c l e  I X ,  

S e c t i o n  1 5  w i t h  r e s p e c t  t o  t h e s e  f u n d s .

I t  i s  i m p o r t a n t  t o  r e m e m b e r  i n  t h i s  a n a l y s i s  t h a t  t h e  

m i n i m u m  r e q u i r e m e n t  o f  A r t i c l e  I X ,  S e c t i o n  1 5  ( p a y m e n t  o f  2 5 %  o f  

m i n e r a l  r e v e n u e s )  i s  s e l f - e x e c u t i n g .  S e e  D a v i s  v .  B u r k e . 1 7 9  U . S . .  

3 9 9 ,  4 0 3 ,  4 5  L . E d .  2 4 9 ,  2 5 1  ( 1 9 0 0 )  ( " A  c o n s t i t u t i o n a l  p r o v i s i o n  m a y  

b e  s e l f - e x e c u t i n g  i f  i t  s u p p l i e s  a  s u f f i c i e n t  r u l e  b y  m e a n s  o f  

w h i c h  t h e  .  .  .  d u t y  m a y  b e  e n f o r c e d . " ) ;  A l a s k a  C o n s t . ,  a r t .  X I I ,  

s e c .  9  ( c o n s t i t u t i o n a l  p r o v i s i o n s  t o  b e  c o n s t r u e d  t o  b e  s e l f -  

e x e c u t i n g  w h e n e v e r  p o s s i b l e )  .  T h u s ,  t h e  f a c t  t h a t  C h a p t e r  6 6  f a i l s  

t o  m e n t i o n  a n y  p a y m e n t  t o  t h e  P e r m a n e n t  F u n d  i s  n o t  n e c e s s a r i l y  a  

c o n s t i t u t i o n a l  d e a t h  k n e l l  f o r  t h e  s t a t u t e .  T h e  q u e s t i o n  i s  

w h e t h e r  t h e  c o n s t i t u t i o n ,  A S  3 7 . 1 3 . 0 1 0 ( a )  a n d  C h a p t e r  6 6  c a n  

r e a s o n a b l y  b e  r e a d  t o g e t h e r  t o  a v o i d  u n c o n s t i t u t i o n a l i t y .

T h e  p r o c e s s  g o v e r n i n g  a p p r o p r i a t i o n s  o f  e x c e s s  f u n d s  f r o m  

t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  t o  t h e  g e n e r a l  f u n d  i s  f o u n d  

i n  s e c t i o n s  2 6  a n d  1 0  o f  C h a p t e r  6 6 .  T h e  p r o c e s s  b e g i n s  w i t h  t h e  

b u d g e t  s u b m i t t e d  t o  t h e  g o v e r n o r  b y  t h e  A M H T A .  C h a p t e r  6 6 ,  S e c t i o n  

2 6 ,  t o  b e  c o d i f i e d  a s  A S  4 7 . 3 0 . 0 4 6 ( a ) ( 3 ) .  N o t h i n g  w o u l d  p r e c l u d e

1 4  T h e  S t a t e  a r g u e s  t h a t  t h e s e  f u n d s  a r e  n o t  s u b j e c t  t o  

A r t i c l e  I X ,  S e c t i o n  1 5  b e c a u s e  t h e y  b e c o m e  " m e n t a l  h e a l t h  t r u s t  

r e v e n u e s "  d u e  t o  t h e  c o m m i n g l i n g  o f  m i n e r a l  a n d  n o n - m i n e r a l  

r e v e n u e s  i n  t h e  i n c o m e  a c c o u n t .  T h e  c o u r t  d i s a g r e e s .  I t  i s  

c e r t a i n l y  p o s s i b l e  t o  a c c o u n t  f o r  a l l  s u c h  f u n d s ;  C h a p t e r  6 6 ,  

s e c t i o n  1 1 ,  t o  b e  c o d i f i e d  a s  A S  3 7 . 1 4 . 0 3 6 ( b )  w o u l d  a l l o w  t h e  A M H T A  

t o  e s t a b l i s h  s u b a c c o u n t s  i n  t h e  i n c o m e  a c c o u n t  t o  s i m p l i f y  t h e  

a c c o u n t i n g  p r o c e d u r e s  n e c e s s a r y  t o  p r e v e n t  c o m m i n g l i n g .
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t h e  A M H T A  f r o m  d e s i g n a t i n g  2 5 %  o f  t h e  t o t a l  s u m  n o t  n e c e s s a r y  f o r  

t h e  c o m p r e h e n s i v e  m e n t a l  h e a l t h  p r o g r a m  a s  m o n e y  f o r  d e p o s i t  i n  t h e  

P e r m a n e n t  F u n d  a n d  r e p o r t i n g  t h e  r e m a i n i n g  7 5 %  a s  m o n e y  a v a i l a b l e  

f o r  r e t u r n  t o  t h e  g e n e r a l  f u n d .  T h e  g o v e r n o r ' s  r e s p o n s i b i l i t i e s  

a r e  f o u n d  i n  S e c t i o n  1 0 ,  t o  b e  c o d i f i e d  a s  A S  3 7 . 1 4 . 0 0 3 ( b ) ,  a n d  t h e  

l e g i s l a t u r e ' s  o b l i g a t i o n s  i n  S e c t i o n  1 0 ,  t o  b e  c o d i f i e d  a s  A S  

3 7 . 1 4 . 0 0 5 ( c ) .  B o t h  o f  t h e s e  p r o v i s i o n s  r e q u i r e  f i n d i n g s  t o  b e  m a d e  

i f  e i t h e r  b r a n c h  o f  g o v e r n m e n t  d e v i a t e s  f r o m  t h e  A M H T A ' s  b u d g e t .  

N o t h i n g  w o u l d  p r e v e n t  e i t h e r  f r o m  r e c o g n i z i n g  t h e  c o n s t i t u t i o n a l  

m a n d a t e  t o  d e p o s i t  2 5 %  o f  w h a t e v e r  t h e  e x c e s s  w a s  d e t e r m i n e d  i n  

t h e  p e r m a n e n t  f u n d .  T h u s ,  t h e  c o u r t  c o n c l u d e s  t h a t  t h e  p r o v i s i o n s  

a r e  n o t  i r r e c o n c i l a b l e .

B a s e d  o n  t h e  f o r e g o i n g ,  t h e  c o u r t  c o n c l u d e s  t h a t  C h a p t e r  

6 6  d o e s  n o t  v i o l a t e  A r t i c l e  I X ,  S e c t i o n  1 5  o f  t h e  A l a s k a  

C o n s t i t u t i o n .
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I I I .  D O E S  C H A P T E R  6 6  V I O L A T E  S E C T I O N  6 m  O F  T H E  A L A S K A  S T A T E H O O D  

A C T ?

T h e  I n t e r v e n o r s  a s s e r t  t h a t  C h a p t e r  6 6  v i o l a t e s  S e c t i o n  

6  ( i ) o f  t h e  A l a s k a  S t a t e h o o d  A c t ,  P u b . L . N o .  85-508, 7 2  S t a t .  339 

(1958). S e c t i o n  6 ( i ) p r o v i d e s :

A l l  g r a n t s  m a d e  o r  c o n f i r m e d  u n d e r  t h i s  A c t  

s h a l l  i n c l u d e  m i n e r a l  d e p o s i t s .  T h e  g r a n t s  o f  

m i n e r a l  l a n d s  t o  t h e  S t a t e  o f  A l a s k a  u n d e r  

s u b s e c t i o n s  ( a )  a n d  ( b )  o f  t h i s  s e c t i o n  a r e  m a d e  

u p o n  t h e  e x p r e s s  c o n d i t i o n s  t h a t  a l l  s a l e s ,  g r a n t s ,  

d e e d s ,  o r  p a t e n t s  f o r  a n y  o f  t h e  m i n e r a l  l a n d s  s o  

g r a n t e d  s h a l l  b e  s u b j e c t  t o  a n d  c o n t a i n  a  

r e s e r v a t i o n  t o  t h e  S t a t e  o f  a l l  o f  t h e  m i n e r a l s  i n  

t h e  l a n d s  s o  s o l d ,  g r a n t e d ,  d e e d e d ,  o r  p a t e n t e d ,  

t o g e t h e r  w i t h  t h e  r i g h t  t o  p r o s p e c t  f o r ,  m i n e ,  a n d  

r e m o v e  t h e  s a m e .  M i n e r a l  d e p o s i t s  i n  s u c h  l a n d s  

s h a l l  b e  s u b j e c t  t o  l e a s e  b y  t h e  S t a t e  a s  t h e  S t a t e  

l e g i s l a t u r e  m a y  d i r e c t :  P r o v i d e d . T h a t  a n y  l a n d s

o r  m i n e r a l s  h e r e a f t e r  d i s p o s e d  o f  c o n t r a r y  t o  t h e  

p r o v i s i o n s  o f  t h i s  s e c t i o n  s h a l l  b e  f o r f e i t e d  t o  

t h e  U n i t e d  S t a t e s  b y  a p p r o p r i a t e  p r o c e e d i n g s  

i n s t i t u t e d  b y  t h e  A t t o r n e y  G e n e r a l  f o r  t h a t  p u r p o s e  

i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  

o f  A l a s k a .

T h e  l a n d s  r e f e r e n c e d  i n  S e c t i o n  6 ( i ) ,  t h e  g r a n t s  m a d e  u n d e r  S e c t i o n

6 ( a )  a n d  ( b ) ,  a r e  w h a t  a r e  f r e q u e n t l y  r e f e r r e d  t o  a s  t h e  g e n e r a l

g r a n t  l a n d s ,  i . e . .  t h e  t w o  4 0 0 , 0 0 0  a c r e  s e l e c t i o n s  f r o m  t h e

n a t i o n a l  f o r e s t s  a n d  v a c a n t  p u b l i c  l a n d s  a d j a c e n t  t o  e s t a b l i s h e d

c o m m u n i t i e s  [ S e c t i o n  6 ( a ) ] ,  a n d  t h e  1 0 2 , 5 5 0 , 0 0 0  a c r e  s e l e c t i o n s

f r o m  t h e  v a c a n t  f e d e r a l  p u b l i c  l a n d s  [ S e c t i o n  6 ( b ) ] .

T h e  l a n d  g r a n t e d  t o  t h e  T e r r i t o r y  i n  t h e  A l a s k a  M e n t a l

H e a l t h  E n a b l i n g  A c t ,  t h e  o r i g i n a l  m e n t a l  h e a l t h  t r u s t  l a n d ,  w a s

n o t  s u b j e c t  t o  t h e  r e s t r i c t i o n  o n  d i s p o s a l  o f  m i n e r a l  r i g h t s  f o u n d

i n  S e c t i o n  6 ( i )  o f  t h e  S t a t e h o o d  A c t .  T h a t  g r a n t  w a s  c o n f i r m e d  a n d

t r a n s f e r r e d  t o  t h e  S t a t e  o f  A l a s k a  u p o n  a d m i s s i o n  u n d e r  S e c t i o n
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6 ( k )  o f  t h e  S t a t e h o o d  A c t .  Y ~  c l a i m  i s  m a d e  h e r e  t h a t  t h e  o r i g i n a l  

t r u s t  l a n d s  w h i c h  a r e  b e i n g  r e c u r n e d  t o  t h e  r e c o n s t i t u t e d  t r u s t  a r e  

s u b j e c t  t o  t h e  r e s t r i c t i o n  f o u n d  i n  S e c t i o n  6 ( i ) .

C h a p t e r  6 6  p r o v i d e s  f o r  t h e  c o n v e y a n c e  o f  s o m e  g e n e r a l  

g r a n t  l a n d s  t o  t h e  A M H T A  t o  r e p l a c e  t h e  o r i g i n a l  t r u s t  l a n d s  w h i c h  

h a v e  b e e n  c o n v e y e d  o u t s i d e  s t a t e  o w n e r s h i p  o r  a r e  o t h e r w i s e  n o t  

b e i n g  r e t u r n e d  t o  t h e  t r u s t  ( c h i e f l y  l a n d s  i n  l e g i s l a t i v e l y  

d e s i g n a t e d  a r e a s  s u c h  a s  p a r k s  a n d  r e f u g e s ) .  C h a p t e r  6 6 ,  S e c t i o n  

5 5 .  T h e  P r o p o s e d  S e t t l e m e n t  A g r e e m e n t  n o t e s  t h a t  t h e  t r a n s f e r s  

u n d e r  S e c t i o n s  5 4  a n d  5 5  o f  C h a p t e r  6 6  a r e  t o  b e  g r a n t e d  t o  t h e  

" A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y ,  t r u s t e e "  b y  p a t e n t ,  i n  a  

f o r m  a g r e e d  u p o n .  P S A ,  a r t .  I l l ,  §  1 5 ( a ) ,  a t  2 5 .  T h e  P r o p o s e d  

S e t t l e m e n t  A g r e e m e n t  c l a r i f i e s  t h a t  i t  i s  i n  t h e  i n t e n t  o f  t h e  

S t a t e  a n d  t h e  S e t t l i n g  P l a i n t i f f s  t h a t  t h e  m i n e r a l  e s t a t e  b e  

c o n v e y e d  t o  t h e  T r u s t .  P S A ,  a r t .  I l l ,  S  2 3 ,  a t  3 0 .

T h e  S t a t e  a r g u e s  t h a t  t h e  c o n v e y a n c e s  c o n t e m p l a t e d  b y  

C h a p t e r  6 6  a n d  t h e  P r o p o s e d  S e t t l e m e n t  A g r e e m e n t  d o  n o t  v i o l a t e  

S e c t i o n  6 ( i )  o f  t h e  S t a t e h o o d  A c t .  F i r s t ,  t h e  S t a t e  a r g u e s  t h a t  

t h e  S e c t i o n  6 ( i )  r e s t r i c t i o n  a p p l i e s  o n l y  t o  c o n v e y a n c e s  t o  p r i v a t e  

p a r t i e s  n o t  t o  c o n v e y a n c e s  t o  s t a t e  a g e n c i e s .  T h e  S t a t e  a s s e r t s  

t h a t  t h e  A M H T A  i s  a  s t a t e  a g e n c y  f o r  p u r p o s e s  o f  t h e  S e c t i o n  6 ( i )  

r e s t r i c t i o n ,  u s i n g  t h e  f u n c t i o n a l  t e s t  o u t l i n e d  i n  A l a s k a  

C o m m e r c i a l  F i s h i n g  a n d  A g r i c u l t u r a l  S a n k  v .  O / S  A l a s k a  C o a s t . 7 1 5  

P . 2 d  7 0 7 ,  7 0 8 - 0 9  ( A l a s k a  1 9 8 6 ) .  S e c o n d ,  t h e  S t a t e  a r g u e s  t h a t  

S e c t i o n  2 2 ( f )  o f  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  [ " A N C S A " ]
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a s  a m e n d e d ,  4 3  U . S . C .  §  1 6 2 1 ( f ) ,  a l l o w s  t h e  s t a t e  t o  m a k e  t h i s  

e x c h a n g e  w i t h  t h e  t r u s t  f r e e  o f  t h e  r e s t r i c t i o n  f o u n d  i n  S e c t i o n  

6 ( i ) .  F i n a l l y ,  t h e  S t a t e  a r g u e s  t h a t  a l l  c o n v e y a n c e s  t o  t h e  A M H T A  

t h a t  a r e  s u b j e c t  t o  t h e  r e s t r i c t i o n s  o f  S e c t i o n  6 ( i )  w i l l  r e m a i n  

s u b j e c t  t o  t h e  r e s t r i c t i o n s  o f  S e c t i o n  6 ( i )  u n d e r  t h e  P r o p o s e d  

S e t t l e m e n t  A g r e e m e n t .

T h e  S e t t l i n g  P l a i n t i f f s  e n d o r s e  t h e  S t a t e ' s  a r g u m e n t  a n d  

o f f e r  a  s i m i l a r  r a t i o n a l e .

T h e  I n t e r v e n o r s  a r g u e  t h a t  t h e  c o n v e y a n c e s  t o  t h e  A M H T A  

v i o l a t e  S e c t i o n  6 ( i )  o f  t h e  S t a t e h o o d  A c t .  T h e y  a r g u e  t h a t  w h e t h e r  

t h e  A M H T A  i s  " t h e  S t a t e  o f  A l a s k a "  f o r  p u r p o s e s  o f  S e c t i o n  6 ( i ) i s  

a  q u e s t i o n  o f  f e d e r a l  l a w  c o n t r o l l e d  b y  c o n g r e s s i o n a l  i n t e n t  i n  t h e  

a d o p t i o n  o f  S e c t i o n  6 ( i ) .  T h e y  a s s e r t  t h a t  t h e  p l a i n  l a n g u a g e  o f  

t h e  p r o v i s i o n ,  c o n s i d e r e d  i n  c o n t e x t ,  a n d  t h e  l e g i s l a t i v e  h i s t o r y  

l e a d  t o  t h e  c o n c l u s i o n  t h a t  t h e  A M H T A  i s  a  g o v e r n m e n t a l  s u b d i v i s i o n  

t o  w h i c h  t h e  S t a t e  m a y  n o t  c o n v e y  t h e  m i n e r a l  e s t a t e  w i t h o u t  

v i o l a t i n g  S e c t i o n  6 ( i ) .  T h e  I n t e r v e n o r s  a r g u e  t h a t  t h e  u s e  o f  a  

p a t e n t  t o . c o n v e y  l a n d s  t o  t h e  A M H T A  t r i g g e r s  S e c t i o n  6 ( i )  a n d  t h e  

r e s t r i c t i o n  l a n g u a g e  i n  c o n v e y a n c e s  f r o m  t h e  A M H T A  c a n n o t  s a v e  t h e  

v i o l a t i o n .  T h e  I n t e r v e n o r s  a r g u e  t h a t  S e c t i o n  2 2  o f  A N C S A  i s  n o t  

a p p l i c a b l e  t o  t h i s  s i t u a t i o n .

T h e  c o u r t  m u s t  r e l y  o n  f e d e r a l  l a w  i n  d e c i d i n g  t h i s  i s s u e  

r e l a t e d  t o  a  v i o l a t i o n  o f  a  f e d e r a l  s t a t u t e .  T h a t  i s ,  i t  i s  a  

q u e s t i o n  o f  f e d e r a l  l a w  w h e t h e r  t h e  t r a n s f e r  o f  t h e  m i n e r a l  e s t a t e
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t o  t h e  A M H T A  i s  a  v i o l a t i o n  o f  t u  = S t a t a h o o d  A c t . 1 5  S e e ,  e . c r .  . 

N a t i o n a l  L a b o r  R e l ?  : i o n s  B o a r d  v .  N a t u r a l  G a s  U t i l i t y  D i s t r i c t  o f  

H a w k i n s  C o u n t v . 4 0 2  U . S .  6 0 3 ,  6 0 3 ,  2 9  L . E d . 2 d  2 0 6 ,  2 0 9  ( 1 9 7 1 )  ( " I n  

t h e  a b s e n c e  o f  a  p l a i n  i n d i c a t i o n  t o  t h e  c o n t r a r y ,  i t  i s  t o  b e  

a s s u m e d  w h e n  C o n g r e s s  e n a c t s  a  s t a t u t e  t h a t  i t  d o e s  n o t  i n t e n d  t o  

m a k e  i t s  a p p l i c a t i o n  d e p e n d e n t  o n  s t a t e  l a w . " )  T o  a n s w e r  t h e  

q u e s t i o n ,  t h e  c o u r t  m u s t  e x a m i n e  t h e  c o n g r e s s i o n a l  i n t e n t  i n  

p l a c i n g  t h e  s e c t i o n  6 ( i )  r e s t r i c t i o n  i n  t h e  S t a t e h o o d  A c t .

T h e  c o u r t  f i r s t  l o o k s  a t  t h e  l a n g u a g e  u s e d  i n  t h e  

p r o v i s i o n  i n  a n  e f f o r t  t o  a s c e r t a i n  t h e  p l a i n  m e a n i n g  o f  t h e  

s t a t u t e . 1 6  T h e  q u e s t i o n  i s  w h e t h e r  t h e  A M H T A  i s  t h e  " S t a t e  o f  

A l a s k a "  s o  t h a t  t h e  p r o p o s e d  c o n v e y a n c e s  d o  n o t  v i o l a t e  t h e  

r e s t r i c t i o n .  I t  i s  i m p o r t a n t  t o  n o t e  t h a t  o t h e r  p a r t s  o f  t h e  

S t a t e h o o d  A c t  u s e  d i f f e r e n t  t e r m i n o l o g y  t o  r e f e r  t o  a  b r o a d e r  g r o u p  

o f  e n t i t i e s .  S e c t i o n  4  c o n t a i n s  t h e  c o m p a c t  d i s c l a i m i n g  " a l l  r i g h t  

a n d  t i t l e  t o  a n y  l a n d s  o r  o t h e r  p r o p e r t y  n o t  g r a n t e d  o r  c o n f i r m e d  

t o  t h e  S t a t e  o r  i t s  p o l i t i c a l  s u b d i v i s i o n s  .  .  .  . "  S e c t i o n  5

c o n f i r m s  t h e  T e r r i t o r i a l  p r o p e r t y  t o  t h e  S t a t e  u s i n g  t h i s  l a n g u a g e :  

" T h e  S t a t e  o f  A l a s k a  a n d  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  r e s p e c t i v e l y

1 5  T h e  c o u r t ,  t h e r e f o r e ,  a g r e e s  w i t h  t h e  I n t e r v e n o r s  t h a t  

w h e t h e r  t h e  A M H T A  i s  a  " s t a t e  a g e n c y "  u n d e r  t h e  t e s t  a d o p t e d  i n  

A l a s k a  C o m m e r c i a l  F i s h i n g  & A g r i c u l t u r e  B a n k  v .  O / S  A l a s k a  C o a s t , 

7 1 5  P . 2 d  7 0 7  ( A l a s k a  1 9 8 6 )  i s  i r r e l e v a n t .

1 6  S t a t e  l a w  u s e s  a  m o r e  f l e x i b l e  a p p r o a c h  t o  s t a t u t o r y  

c o n s t r u c t i o n  t h a n  d o e s  f e d e r a l  l a w .  C o m p a r e  S t a t e  v .  A l e x . 6 4 6  

P . 2 d  2 0 3 ,  2 0 8  n . 4  ( A l a s k a  1 9 8 2 )  w i t h  P u b l i c  C i t i z e n  v .  U n i t e d

S t a t e s  D e p a r t m e n t  o f  J u s t i c e .  4 9 1  U . S .  4 4 0 ,  4 5 2 - 5 7 ,  1 0 5  L . E d . 2 d  

3 7 7 ,  3 9 0 - 1 3  ( 1 9 8 9 ) .  F e d e r a l  l a w  i s  a p p l i c a b l e  t o  t h i s  a n a l y s i s .
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s h a l l  h a v e  a n d  r e t a i n  t i t l e  t o  a l l  p r o p e r t y ,  r e a l  a n d  p e r s o n a l ,  

t i t l e  t o  w h i c h  i s  i n  t h e  T e r r i t o r y  o f  A l a s k a  o r  a n y  o f  t h e  

s u b d i v i s i o n s . "  S e c t i o n  6 ( j )  s t a t e s  " T h e  s c h o o l s  a n d  c o l l e g e s  

p r o v i d e d  f o r  i n  t h i s  A c t  s h a l l  f o r e v e r  r e m a i n  u n d e r  t h e  e x c l u s i v e  

c o n t r o l  o f  t h e  S t a t e ,  o r  i t s  g o v e r n m e n t a l  s u b d i v i s i o n s .  .  .  .  . "  

S i n c e  C o n g r e s s  u s e d  d i f f e r i n g  t e r m s  i n  t h e s e  s e c t i o n s  o f  t h e  

S t a t e h o o d  A c t ,  i t  i s  u n l i k e l y  t h a t  C o n g r e s s  i n t e n d e d  t h e m - t o  m e a n  

t h e  s a m e  t h i n g .  S e e  R u s s e l l o  v .  U n i t e d  S t a t e s .  4 6 4  U . S .  1 6 , 2 3 ,  7 8  

L . E d . 2 d  1 7 ,  2 4  ( 1 9 8 3 ) .  T h u s ,  t h e  c o u r t  c o n c l u d e s  t h a t  C o n g r e s s  d i d  

n o t  i n t e n d  t h a t  m i n e r a l  r i g h t s  i n  l a n d s  g o v e r n e d  b y  S e c t i o n  6 ( i )  

c o u l d  b e  t r a n s f e r r e d  t o  t h e  S t a t e ' s  " p o l i t i c a l  s u b d i v i s i o n s "  o r  

" g o v e r n m e n t a l  s u b d i v i s i o n s . 1 , 1 7  H o w e v e r ,  s i n c e  n o n e  o f  t h e  t e r m s  

w e r e  d e f i n e d  b y  C o n g r e s s ,  i t  r e m a i n s  e s s e n t i a l  t o  d i s c e r n  

c o n g r e s s i o n a l  i n t e n t  i n  o t h e r  w a y s .  T h e  m o s t  u s e f u l  o f  t h o s e  w a y s  

i s  t o  e x a m i n e  t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  r e s t r i c t i o n  i n  S e c t i o n

6  ( i )  .

T h e  A l a s k a  S u p r e m e  C o u r t  e x t e n s i v e l y  r e v i e w e d  t h e  

l e g i s l a t i v e  h i s t o r y  o f  S e c t i o n  6 ( i )  i n  T r u s t e e s  f o r  A l a s k a  v .  

S t a t e . 7 3 6  P . 2 d  3 2 4  ( A l a s k a  1 9 8 7 ) .  I n  t h a t  c a s e ,  t h e  c o u r t  h e l d  

t h a t  t h e  S t a t e ' s  m e t h o d  o f  l e a s i n g  h a r d r o c k  m i n e r a l  l a n d  w i t h o u t  

p a y m e n t  o f  r e n t  o r  r o y a l t y  v i o l a t e d  S e c t i o n  6 ( i ) .  T h e  c o u r t  n o t e d  

t h a t  t h e  r e s t r i c t i v e  l a n g u a g e  o f  S e c t i o n  6 ( i )  w a s  d e r i v e d  f r o m  t h e

1 7  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  i n d i c a t e d  i n  d i c t a  t h a t  

m i n e r a l  r i g h t s  c o u l d  n o t  b e  c o n v e y e d  t o  b o r o u g h s  w i t h o u t  v i o l a t i n g  

S e c t i o n  6 ( i ) .  S e e  N o r t h  S l o p e  B o r o u g h  v .  L e R e s c h e .  5 8 1  P . 2 d  1 1 1 2 ,  

1 1 1 3  n . 2  ( A l a s k a  1 9 7 8 ) .
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T h e  p r i m a r y  p i . r p o s e  o r  t h e  s t a t e h o o d  l a n d  

g r a n t s  c o n t a i  • ± d  i n  s e c t i o n  6 ( a )  a n d  ( b )  o f  t h e  

S t a t e h o o d  A c -  « a s  t o  e n s u r e  t h e  e c o n o m i c  a n d  s o c i a l  ' 

w e l l - b e i n g  o f  t h e  n e w  s t a t e .  O n e  o f  t h e  p r i n c i p a l  

o b j e c t i o n s  t o  A l a s k a ' s  a d m i t t a i  -  i n t o  t h e  U n i o n  w a s  

t h e  f e a r  t h a t  t h e  t e r r i t o r y  w a s  e c o n o m i c a l l y  

i m m a t u r e  a n d  w o u l d  b e  u n a b l e  t o  s u p p o r t  a  s t a t e  

g o v e r n m e n t . . . .

T h e  c o n g r e s s m e n  w h o  f a v o r e d  s t a t e h o o d  c o n c e d e d  

t h a t  i t  w o u l d  i m p o s e  a n  a d d i t i o n a l  f i n a n c i a l  b u r d e n  

o n  t h e  t e r r i t o r y ,  b u t  t h e y  m a i n t a i n e d  t h a t  t h e  

S t a t e h o o d  A c t  s u f f i c i e n t l y  p r o v i d e d  f o r  A l a s k a ' s  

f i n a n c i a l  w e l l - b e i n g .  T h e  l a n d  g r a n t  o f  1 0 3 , 3 5 0 , 0 0 0  

a c r e s  w a s  p e r c e i v e d  b y  t h e s e  c o n g r e s s m e n  a s  a n  

e n d o w m e n t  ' - ’ h i c h  w o u l d  y i e l d  t h e  i n c o m e  t h a t  A l a s k a  

n e e d e d  t o  m e e t  t h e  c o s t s  o f  s t a t e h o o d .  

R e p r e s e n t a t i v e  D a w s o n  s a i d  t h a t :

1927 Schoo l Lands Act, 736 P “d a t  333 . A cco rd ing  t o  t h e  c o u r t

A l l  g r a n t s  i n c l u d e  t h e  m i n e r a l  r i g h t s ,  b u t  

t h e s e  r i g h t s  m u s t  b e  r e t a i n e d  b y  t h e  L  ' a t e  i f  

t h e  l a n d s  p a s s  i n t o  p r i v a t e  o w n e r s h i p ,  l i  o t h e r  

w o r d s ,  t h e  m i n e r a l  r i g h t s  w i l l  a l w a y s  b e l o n g  

t o  t h e  p e o p l e  o f  A l a s k a ,  a n d  n e v e r  t o  p r i v a t e  

i n d i v i d u a l s .  . . .

T h e s e  p r o v i s i o n s  a r e  t h e  f o u n d a t i o n  u p o n  

w h i c h  A l a s k a  c a n  a n d  w i l l  b u i l d  t o  t h e  e n o r m o u s  

b e n e f i t  o f  t h e  n a t i o n a l  e c o n o m y  s h a r e d  b y  h e r  

s i s t e r  S t a t e s .  W e  c a n n o t  m a k e  A l a s k a  a  " f u l l  

a n d  e q u a l "  S t a t e  i n  n a m e  a n d  t h e n  d e n y  h e r  t h e  

w h e r e w i t h a l  t o  r e a l i z e  t h a t  s t a t u s  i n  f a c t .

1 0 4  C o n g . R e c .  9 3 6 1  ( 1 9 5 8 ) .  .  .  .

T h a t  C o n g r e s s  r e c o g n i z e d  t h e  f i n a n c i a l  b u r d e n  

a w a i t i n g  t h e  n e w  s t a t e  i s  c l e a r  f r o m  i t s  d e b a t e s .  

I t  i s  e q u a l l y  c l e a r  t h a t  t h e  l a r g e  s t a t e h o o d  l a n d  

g r a n t  a n d  t h e  g r a n t  o f  t h e  u n d e r l y i n g  m i n e r a l  e s t a t e  

w e r e  s e e n  a s  i m p o r t a n t  m e a n s  b y  w h i c h  t h e  n e w  s t a t e  

c o u l d  m e e t  t h a t  b u r d e n .  C o n g r e s s ,  t h e n ,  g r a n t e d  

A l a s k a  t h e  m i n e r a l  e s t a t e  w i t h  t h e  i n t e n t i o n  t h a t  

t h e  r e v e n u e  g e n e r a t e d  t h e r e f r o m  w o u l d  h e l p  f u n d  t h e  

n e w  s t a t e ' s  g o v e r n m e n t .

T h e  l e a s i n g  r e s t r i c t i o n  i n  s e c t i o n  6 ( i )  w a s  

i n t e n d e d  t o  f u r t h e r  t h e  _ , o a l  o f  s t a t e  r e v e n u e
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p r o d u c t i o n .  A s  w e  h a v e  d i s c u s s e d ,  t h e  r e s t r i c t i o n  

w a s  t a k e n  f r o m  t h e  1 9  2 7  S c h o o l  L a n d s  A c t .  T h a t  

l a n g u a g e  w a s  c o p i e d  a d v i s e d l y  s o  t h a t  A l a s k a  w o u l d  

b e  o n  a n  e q u a l  b u t  n o t  a  f a v o r e d  f o o t i n g  w i t h  o t h e r  

p u b l i c  l a n d  s t a t e s  w i t h  r e s p e c t  t o  t h e  d i s p o s i t i o n  

o f  m i n e r a l  l a n d s .  T h e  S c h o o l  L a n d s  A c t  l e a s i n g  

r e q u i r e m e n t  w a s  e x p r e s s l y  i n t e n d e d  t o  b e  p r o d u c t i v e  

o f  p r o c e e d s ,  r e n t s ,  a n d  r o y a l t i e s ,  a n d  c o n g r e s s i o n a l  

h i s t o r y  i n d i c a t e s  t h a t  t h e  s a m e  r e s u l t  w a s  i n t e n d e d  

i n  A l a s k a .

7 3 6  P . 2 d  a t  3 3 5 - 3 8  ( c i t a t i o n s  a n d  f o o t n o t e s  o m i t t e d ) .

O t h e r  l e g i s l a t i v e  h i s t o r y  c o n f i r m s  t h a t  t h e  r e s t r i c t i o n s  

p l a c e d  i n  S e c t i o n  6 ( i )  w e r e  d e s i g n e d  t o  p r o v i d e  l o n g - t e r m  r e v e n u e  

f o r  t h e  S t a t e  a n d  t o  p r e v e n t  t h e  S t a t e  f r o m  s q u a n d e r i n g  i t s  

r e s o u r c e s .  T h e  R e p o r t  o f  t h e  S e n a t e  C o m m i t t e e  o n  I n t e r i o r  a n d  

I n s u l a r  A f f a i r s ,  S . R e p .  N o .  1 0 2 8 ,  8 3 r d  C o n g . ,  2 d  S e s s .  ,  a t  3 0 ,  3 2  

( 1 9 5 4 )  o n  a  p r e d e c e s s o r  b i l l  t o  t h e  S t a t e h o o d  A c t  d e s c r i b e d  t h e  

r e s t r i c t i o n :

O f  t h i s  v a s t  a c r e a g e ,  1 0 0  m i l l i o n  a c r e s  i s  a n  o p e n  

g r a n t ,  t h a t  i s ,  t h e  r e v e n u e s  f r o m  i t s  u s e  a n d  

d i s p o s i t i o n  c a n  b e  u s e d  f o r  t h e  r u n n i n g  e x p e n s e s  a n d  

t h e  d e v e l o p m e n t  o f  t h e  n e w  S t a t e ,  a s  i t s  p e o p l e ,  

t h r o u g h  t h e i r  e l e c t e d  r e p r e s e n t a t i v e s ,  m a y  d i r e c t .

S u b s e c t i o n  ( k )  [ l a t e r  c h a n g e  t o  ( i ) ]  p r o v i d e s  

t h a t  a l l  g r a n t s  m a d e  o r  c o n f i r m e d  u n d e r  t h e  a c t  

s h a l l  i n c l u d e  m i n e r a l  d e p o s i t s .  T h u s ,  t h e  f a c t  t h a t  

t h e  l a n d s  d e s i r e d  b y  t h e  S t a t e  a r e  k n o w n  o r  b e l i e v e d  

t o  b e  v a l u a b l e  f o r  m i n e r a l s  w i l l  n o t  p r e c l u d e  t h e  

S t a t e  f r o m  e x e r c i s i n g  i t s  r i g h t  o f  s e l e c t i o n  w i t h  

r e s p e c t  t o  t h e m  u n d e r  t h e  s e v e r a l  g r a n t s .  H o w e v e r ,  

i n  o r d e r  t o  g i v e  a n  a d d e d  m e a s u r e  o f  p r o t e c t i o n  t o  

t h e  n e w  S t a t e  g o v e r n m e n t ,  w h i c h  i n e v i t a b l y  w i l l  b e  

i n e x p e r i e n c e d  a n d  u n t r i e d ,  t h e  c o m m i t t e e  a m e n d m e n t  

p r o v i d e s  f o r  c e r t a i n  r e s t r i c t i o n s  u p o n  t h e  

d i s p o s i t i o n  b y  t h e  S t a t e  o f  m i n e r a l  l a n d s  w h i c h  i t  

m a y  s e l e c t  u n d e r  t h e  1 0 0 - m i l l i o n  a c r e  g r a n t  p r o v i d e d  

i n  s u b s e c t i o n  ( b )  o r  t h e  2 , 5 5 0 , 0 0 0  a c r e  g r a n t  m a d e  

i n  s u b s e c t i o n  ( c )  .  T h e  r e s t r i c t i o n s  a r e  t h a t  c h e
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S t a t e  m u s t  r e t a i n  t i t l e  t o  a l l  t h e  m i n e r a l  i n  t h e s e  

l a n d s ,  w h e n e v e r  a n y  o f  t h e m  a r e  s o l d  o r  g r a n t e d .

T h e  s t a t e  m a y  d i s p o s e  o f  t h e  m i n e r a l s  i n  t h e s e  l a n d s  

o n l y  b y  l e a s e  i n  s u c h  m a n n e r  a s  t h e  S t a t e  

l e g i s l a t u r e  m a y  d i r e c t .

S e v e r a l  k e y  p o i n t s  o f  c o n g r e s s i o n a l  i n t e n t  c a n  b e  d e r i v e d  

f r o m  t h i s  l e g i s l a t i v e  h i s t o r y .  F i r s t ,  C o n g r e s s  i n t e n d e d  t h a t  t h e  

S e c t i o n  6 ( a )  a n d  ( b )  l a n d s  b e  u s e d  t o  p r o d u c e  r e v e n u e  t o  s u p p o r t  

t h e  S t a t e .  S e c o n d ,  C o n g r e s s  w a n t e d  t o  p r o t e c t  t h e  m i n e r a l  r i g h t s  

i n  k n o w n  m i n e r a l  l a n d s  f r o m  s h o r t - s i g h t e d  d i s p o s i t i o n , 1 8  

e s p e c i a l l y  s a l e  t o  p r i v a t e  p a r t i e s .  T h i r d ,  C o n g r e s s  i n t e n d e d  t h a t  

t h e  m i n e r a l  r i g h t s  i n  s u c h  l a n d s  b e  s u b j e c t  t o  l e a s i n g  o n l y  u n d e r  

r u l e s  a d o p t e d  b y  t h e  l e g i s l a t u r e .  F o u r t h ,  t h e  r e s t r i c t i o n  w a s  

i n t e n d e d  t o  e n s u r e  l o n g - t e r m  r e v e n u e  f o r  t h e  S t a t e .  T h e  c o u r t  m u s t  

r e a d  t h e  r e s t r i c t i o n  i n  S e c t i o n  6 ( i )  i n  l i g h t  o f  t h i s  c o n g r e s s i o n a l  

i n t e n t .  S e e  L a s s e n  v. A r i z o n a . 3 8 5  U . S .  4 5 8 ,  4 6 3 - 6 9 ,  1 7  L . E d . 2 d  

5 1 5 ,  5 1 9 - 2 3  ( 1 9 6 7 ) .

T h e  q u e s t i o n  i s  t h i s :  w o u l d  t r a n s f e r  t o  t h e  A M H T A  o f  t h e

m i n e r a l  e s t a t e  i n  l a n d s  s u b j e c t  t o  S e c t i o n  6 ( i )  b e  i n c o n s i s t e n t  

w i t h  a n y  o f  t h o s e  c o n g r e s s i o n a l  p u r p o s e s .  T h e  c o u r t  c o n c l u d e s  i t  

w o u l d  n o t .  F o r  p u r p o s e s  o f  t h i s  s t a t u t e ,  t h e  A M H T A  i s  " t h e  S t a t e  

o f  A l a s k a , "  n o t  o n e  o f  i t s  " p o l i t i c a l "  o r  " g o v e r n m e n t a l  

s u b d i v i s i o n s . "  F i r s t ,  t h e  m i n e r a l  e s t a t e  w i l l  n o t  b e  s u b j e c t  t o

1 3  C o n g r e s s  c l e a r l y  b e l i e v e d  t h a u  m o s t  o f  t h e  r e v e n u e  f o r  t h e  

S t a t e  w o u l d  c o m e  f r o m  s u c h  l a n d s ,  n e t  t h e  " w o r t h l e s s  t u n d r a "  o f  t h e  

r e s t  o f  t h e  S t a t e .  S e e  H o u s e  R e p o r t  N o .  6 2 4 ,  8 5 t h  C o n g . ,  1 s t  

S e s s . ,  r e p r i n t e d  i n  1 9 5 8  U . S .  C o n g .  & A d m i n .  N e w s  2 9 3 8 .
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d i s p o s a l  t o  t h i r d  p a r t i e s .  S e c o n d ,  t h e  m i n e r a l  e s t a t e  w i l l  b e  

u s e d  t o  p r o d u c e  r e v e n u e  t o  s u p p o r t  t h e  s t a t e w i d e  c o m p r e h e n s i v e  

m e n t a l  h e a l t h  p r o g r a m ,  a  v a l i d  s t a t e  p u r p o s e .  T h i r d ,  t h e  

l e g i s l a t u r e  h a s  e s t a b l i s h e d  r u l e s  f o r  t h e  u s e  o f  t h e s e  l a n d s  t h a t  

a r e  c o n s i s t e n t  w i t h  t h e  c o n g r e s s i o n a l  i n t e n t .  T h e  l a n d s  a r e  t o  b e  

l e a s e d  b y  t h e  A K H T A  t o  p r o v i d e  r e v e n u e  f o r  t h e  m e n t a l  h e a l t h  

p r o g r a m 2 0  o f  t h e  s t a t e ;  t h e  A M H T A  m u s t  a c t  a s  a  f i d u c i a r y  t o  

m a x i m i z e  t h e  r e v e n u e s  f o r  t h e  b e n e f i t  o f  t h e  b e n e f i c i a r i e s .  

A d d i t i o n a l l y ,  t h e  t r a n s f e r  i s  t o  r e m e d y  t h e  l o s s  o f  l a n d  f r o m  a  

f e d e r a l l y - g r a n t e d  p u b l i c  t r u s t  w h i c h  w a s  u s e d  t o  b e n e f i t  t h e  

s t a t e ' s  g e n e r a l  l a n d  p o o l .  F o u r t h ,  t h e  t r a n s f e r  o f  t h e  m i n e r a l  

e s t a t e  t o  t h e  A M H T A  d o e s  n o t  d i m i n i s h  t h e  l a n d ' s  a b i l i t y  t o  e n s u r e  

l o n g - t e r m  r e v e n u e  f o r  t h e  s t a t e .  I f  a n y t h i n g ,  t h e  r e v e n u e  

p o t e n t i a l  i s  e n h a n c e d .  F i f t h ,  w h i l e  t h e  A M H T A  w i l l  e x e r c i s e  

c o n s i d e r a b l e  i n d e p e n d e n c e ,  t h e  r u l e s  u n d e r  w h i c h  i t  w i l l  o p e r a t e ,  

e s t a b l i s h e d  b y  t h e  l e g i s l a t u r e ,  a r e  d e s i g n e d  t o  f u r t h e r  t h e  

c o n g r e s s i o n a l  p u r p o s e s  o f  g u a r a n t e e i n g  a  l o n g - t e r m ,  a d e q u a t e  

r e v e n u e  s t r e a m  t o  f u n d  t h i s  s t a t e  p r o g r a m .  S i x t h ,  t h e  f o c u s  o f  t h e  

A M H T A  i s  o n  s t a t e w i d e  b e n e f i t ;  n e i t h e r  i t s  m e m b e r s h i p  n o r  i t s  

r e s p o n s i b i l i t i e s  a r e  l i m i t e d  g e o g r a p h i c a l l y .  F i n a l l y ,  t h e  u l t i m a t e

1 9  C h a p t e r  6 6  i s  s i l e n t  o n  t h i s  s u b j e c t .  T h e  F r o p o s e d  

S e t t l e m e n t  A g r e e m e n t  e n s u r e s  t h a t  t h e  A M H T A  w i l l  b e  s u b j e c t  t o  

S e c t i o n  6 ( i )  r e s t r i c t i o n s .  W i t h o u t  t h e  r e s t r i c t i o n s  f r o m  ‘ t h e  

P r o p o s e d  S e t t l e m e n t  A g r e e m e n t ,  a  d i f f e r e n t  q u e s t i o n  w o u l d  b e  

p r e s e n t e d .  T h e r e  w o u l d  b e  a  m u c h  s t r o n g e r  c a s e  f o r  a  v i o l a t i o n  o f  

S e c t i o n  6 ( i ) .

2 0  I f  e x c e s s  r e v e n u e  i s  p r o d u c e d ,  i t  i s  t o  b e  u s e d  b y  t h e  

l e g i s l a t u r e  a s  a  p a r t  o f  t h e  g e n e r a l  f u n d .
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d e c i s i o n s  r e g a r d i n g  s p e n d i n g  t h e  i n c c m e  g e n e r a t e d  b y  t h e  m i n e r a l  

e s t a t e  o f  S e c t i o n  6 ( 1 ) l a n d s  w i l l  b e  m a d e  b y  t h e  l e g i s l a t u r e  a n d  

t h e  g o v e r n o r . 2 1

T h e  I n t e r v e n o r s  a r g u e  t h a t  t h e  u s e  o f  a  p a t e n t  t o  c o n v e y  

l a n d s  t o  t h e  A M H T A  t r i g g e r s  t h e  a p p l i c a t i o n  o f  S e c t i o n  6 ( i ) .  T h e y  

p o i n t  o u t  t h a t  t h e  u s u a l  m e t h o d  t o  t r a n s f e r  c o n t r o l  o f  s t a t e  l a n d s  

b e t w e e n  s t a t e  a g e n c i e s  i s  a n  i n t e r a g e n c y  l a n d  m a n a g e m e n t  

a s s i g n m e n t .  T h e  c o u r t  a g r e e s  t h a t  t h e  u s e  o f  a  p a t e n t  i s  

t r o u b l e s o m e :  a  l i t e r a l  r e a d i n g  o f  S e c t i o n  5 ( i )  w o u l d  r e q u i r e  t h e

r e s e r v a t i o n  l a n g u a g e  t o  b e  p l a c e d  i n  a n y  p a t e n t  i s s u e d  b y  t h e  

S t a t e .  H o w e v e r ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  

L a s s e n ,  v .  A r i z o n a .  3 8 5  U . S .  4 5 8 ,  1 7  L . E d . 2 d  5 1 5  ( 1 9 6 7 )  s u g g e s t s  

t h a t  r e s t r i c t i o n s  i n  a  f e d e r a l  l a n d  g r a n t  n e e d  n o t  b e  r e a d  s o  

s t r i c t l y  w h e r e  t h e  u n d e r l y i n g  c o n g r e s s i o n a l  p u r p o s e  c a n  b e  s e r v e d  

a n d  a  d i f f e r e n t  p r o c e d u r e  f o l l o w e d .

L a s s e n  i n v o l v e d  a  d i s a g r e e m e n t  b e t w e e n  t h e  A r i z o n a  

H i g h w a y  D e p a r t m e n t  a n d  t h e  A r i z o n a  l a n d  c o m m i s s i o n e r  r e g a r d i n g  t h e  

a c q u i s i t i o n  o f  a n d  p a y m e n t  f o r  h i g h w a y  r i g h t s  o f  w a y  a n d  m a t e r i a l  

s i t e s  f r o m  s c h o o l  t r u s t  l a n d s .  T h e  s c h o o l  l a n d s  g r a n t  w a s  v e r y  

s p e c i f i c  i n  i t s  r e q u i r e m e n t s  f o r  s a l e  o r  l e a s i n g  o f  t r u s t  l a n d s  a n d

2 1  T h e  I n t e r v e n o r s  c o r r e c t l y  p o i n t  o u t  t h a t  i f  t h e  l e g i s l a t u r e  

a n d / o r  g o v e r n o r  d i s a g r e e s  w i t h  c e r t a i n  r e c o m m e n d a t i o n s  m a d e  b y  t h e  

A M H T A ,  t h e y  m u s t  m a k e  f i n d i n g s .  S e e  C h a p .  6 6 ,  S e c .  1 0 ,  t o  b e  

c o d i f i e d  a s  A S  3 7 . 1 4 . 0 0 3 ( b ) & ( c )  ( g o v e r n o r ' s  r e s p o n s i b i l i t i e s )  a n d  

A S  3 7 . 1 4 . 0 0 5 ( c )  ( l e g i s l a t u r e ' s  r e s p o n s i b i l i t i e s ) .  H o w e v e r ,  t h o s e  

f i n d i n g s  a r e  d e s i g n e d  t o  e n s u r e  c o m p l i a n c e  w i t h  t h e  t r u s t  

r e s p o n s i b i l i t i e s  a s s u m e d  b y  a c c e p t a n c e  o f  t h e  f e d e r a l  g r a n t  f o r  t h e  

m e n t a l  h e a l t h  p r o g r a m .
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r e q u i r e d  p u b l i c  b i d d i n g  a t  a u c t i o n  f o r  d i s p o s a l .  T h e  g r a n t  a l s o

r e q u i r e d  t h a t  l a n d  b e  s o l d  f o r  n o  l e s s  t h a n  i t s  a p p r a i s e d  p r i c e .

T h e  A r i z o n a  L a n d  C o m m i s s i o n e r  e s t a b l i s h e d  r u l e s  f o r  t h e  a c q u i s i t i o n

o f  r i g h t s  o f  w a y  a n d  m a t e r i a l  s i t e s  i n  t r u s t  l a n d s ;  t h e  r u l e s  d i d

n o t  r e q u i r e  c o m p e t i t i v e  b i d d i n g  a t  p u b l i c  a u c t i o n ,  b u t  d i d  r e q u i r e

f u l l  p a y m e n t  o f  a p p r a i s e d  p r i c e .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t

d e t e r m i n e d  t h a t  c o m p e t i t i v e  b i d d i n g  a t  p u b l i c  a u c t i o n  w a s  n o t

r e q u i r e d ,  b u t  t h a t  p a y m e n t  o f  a p p r a i s e d  v a l u e  w a s .  3 8 5  U . S .  4 6 3 -

7 0 ;  1 7  L . E d . 2 d  a t  5 1 9 - 2 3 .  T h e  C o u r t  b a s e d  i t s  d e c i s i o n  o n  t h e

u n d e r l y i n g  p u r p o s e  o f  t r u s t  g r a n t :  t o  p r o v i d e  a  f u n d  f o r  t h e

s u p p o r t  o f  s c h o o l s  i n  t h e  s t a t e .  T h e  C o u r t  r e v i e w e d  t h e  r e a s o n s

i n  t h e  l e g i s l a t i v e  h i s t o r y  f o r  i n c l u s i o n  o f  t h e  p u b l i c  a u c t i o n

r e q u i r e m e n t  a n d  d e t e r m i n e d :

T h e  r e s t r i c t i o n s  w e r e  t h u s  i n t e n d e d  t o  g u a r a n t e e ,  

b y  p r e v e n t i n g  p a r t i c u l a r  a b u s e s  t h r o u g h  t h e  

p r o h i b i t i o n  o f  s p e c i f i c  p r a c t i c e s ,  t h a t  t h e  t r u s t  

r e c e i v e d  a p p r o p r i a t e  c o m p e n s a t i o n  f o r  t r u s t  l a n d s .

W e  s e e  n o  n e e d  t o  r e a d  t h e  A c t  t o  i m p o s e  t h e s e  

r e s t r i c t i o n s  o n  t r a n s f e r s  i n  w h i c h  t h e  a b u s e s  t h e y  

w e r e  i n t e n d e d  t o  p r e v e n t  a r e  n o t  l i k e l y  t o  o c c u r ,  

a n d  i n  w h i c h  t h e  t r u s t  m a y  i n  a n o t h e r  a n d  m o r e  

e f f e c t i v e  f a s h i o n  b e  a s s u r e d  f u l l  c o m p e n s a t i o n .

3 8 5  U . S .  a t  4 6 4 ,  1 7  L . E d . 2 d  a t  5 2 0 .  T h e  C o u r t  h e l d : '

W e  c o n c l u d e  t h a t  i t  i s  c o n s o n a n t  w i t h  t h e  A c t ' s  

e s s e n t i a l  p u r p o s e s  t o  e x c l u d e  f r o m  t h e  r e s t r i c t i o n s  

i n  q u e s t i o n  a n d  t r a n s a c t i o n s  a t  i s s u e  h e r e .  T h e  

t r u s t  w i l l  b e  p r o t e c t e d ,  a n d  i t s  p u r p o s e s  e n t i r e l y  

s a t i s f i e d ,  i f  t h e  S t a t e  i s  r e q u i r e d  t o  p r o v i d e  f u l l  

c o m p e n s a t i o n  f o r  t h e  l a n d  i t  u s e s .  W e  h o l d ,  

t h e r e f o r e ,  t h a t  A r i z o n a  n e e d  n o t  o f f e r  p u b l i c  n o t i c e  

o r  c o n d u c t  a  p u b l i c  s a l e  w h e n  i t  s e e k s  t r u s t  l a n d s  

f o r  i t s  h i g h w a y  p r o g r a m .  T h e  S t a t e  m a y  i n s t e a d  

e m p l o y  t h e  p r o c e d u r e s  e s t a b l i s h e d  b y  t h e  

C o m m i s s i o n e r ' s  r u l e s ,  o r  a n y  o t h e r  p r o c e d u r e s  

r e a s o n a b l y  c a l c u l a t e d  - 0  a s s u r e  t h e  i n t e g r i t y  o f  t h e
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t r u s t  a n d  t o  p r e v e n t  m i s a p p l i  . t i o r .  o f  i t s  l a n d s  a n d  

f u n d s .

3 8 5  U . S .  a t  4 6 5 ,  1 7  L . E d . 2 d  a t  5 2 0 .

T h e  i s s u e  r e l a t e d  t o  t h e  u s e  o f  a  p a t e n t  i n  t h i s  c a s e  i s

v e r y  s i m i l a r  t o  t h e  r e q u i r e m e n t  o f  c o m p e t i t i v e  a u c t i o n  i n  L a s s e n .

I n  e a c h  c a s e  a  l i t e r a l  r e a d i n g  o f  t h e  r e s t r i c t i o n  i n  t h e  f e d e r a l

l a n d  g r a n t  w o u l d  p - e c l u ' * *  t h e  a c t i o n  o f  t h e  s t a t e .  I n  L a s s e n . t h e

s t a t e  w o u l d  h a v e  i .  . a  t o  u s e  c o m p e t i t i v e  a u c t i o n  f o r  t h e  r i g h t s  o f

w a y  a n d  m a t e r i a l  s i t e s  t o  b e  u s e d  b y  i t s  h i g h w a y  d e p a r t m e n t .  H e r e ,

t h e  s t a t e  w o u l d  h a v e  t o  u s e  a  d i f f e r e n t  c o n v e y a n c i n g  d o c u m e n t ,  s u c h

a s  a n  i n t e r a g e n c y  l a n d  m a n a g e m e n t  a s s i g n m e n t .  I n  e a c h  c a s e ,  t h e

a c t  r e q u i r e d  b y  t h e  r e s t r i c t i o n  i s  n o t  n e c e s s a r y  t o  f u l f i l l  t h e

22
e s s e n t i a l  p u r p o s e s  o f  t h e  a c t  g r a n t i n g  t h e  l a n d  t o  t h e  s t a t e .  

T h e  c o u r t  c o n c l u d e s  t h a t  t h e  s a m e  r a t i o n a l e  a p p l i e s  h e r e :  S e c t i o n

6 ( i )  n e e d  n o t  b e  r e a d  t o  p r e c l u d e  a  t r a n s f e r  o f  t h e  m i n e r a l  r i g h t s  

b y  a  p a t e n t  t o  t h e  A M H T A  s o  l o n g  a s  t h e  u n d e r l y i n g  p u r p o s e s  o f  t h e  

r e s t r i c t i o n  i n  S e c t i o n  6 ( i )  a r e  m e t .  S o  l o n g  a s  t h e  A M H T A  i s  

o b l i g a t e d  t o  u s e  t h e  l a n d  c o n s i s t e n t  w i t h  t r u s t  p r i n c i p l e s  

( p r o t e c t i n g  t h e  c o r p u s  o f  t h e  t r u s t ,  p r o d u c i n g  r e v e n u e  f o r  t h e  

m e n t a l  h e a l t h  p r o g r a m  o f  A l a s k a ,  a n d  e n s u r i n g  t h a t  t h e  l o n g - t e r m  

i n t e r e s t  o f  t h e  b e n e f i c i a r i e s  i s  p r o t e c t e d )  a n d  i s  p r e c l u d e d  f r o m  

c o n v e y i n g  t h e  m i n e r a l  r i g h t s  o f  l a n d  s u b j e c t  t o  t h e  S e c t i o n  6 ( i )

2 2  T h e  c o u r t  a s s u m e s  t h a t  t h e  p u r p o s e  o f  t h e  p a t e n t  i s  t o  

p r e v e n t  a  b r e a c h  o f  t r u s t  b y  t h e  S t a t e  s i m i l a r  t o  t h a t  w h i c h  

o c c u r r e d  i n  1 9 7 8 .  i n  t h e  r e d e s i g n a t i o n  o f  t h e  t r u s t  l a n d s .  T o  t h a t  

e x t e n t ,  t h e  p a t e n t  s e r v e s  t h e  c o n g r e s s i o n a l  i n t e n t  i n  t h e  A l a s k a  

M e n t a l  H e a l t h  E n a b l i n g  A c t .
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r e s t r i c t i o n ,  t h e r e  i s  no v i o l a t i o n  o f  S e c t io n  6(i ) i f  a p a t e n t  i s
u s e d  t o  t r a n s f e r  t h e  l a n d s  t o  t h e  A M H T A .

T h e  c o u r t  t h u s  c o n c l u d e s  t h a t  C h a p t e r  6 6 ,  a s  s u p p l e m e n t e d  

b y  t h e  P r o p o s e d  S e t t l e m e n t  A g r e e m e n t ,  d o e s  n o t  v i o l a t e  S e c t i o n  6 ( i ) 

o f  t h e  S t a t e h o o d  A c t .

A l t h o u g h  n o t  e s s e n t i a l  t o  t h i s  d e c i s i o n ,  i t  i s  i m p o r t a n t  

t o  a d d r e s s  t h e  S t a t e ' s  a l t e r n a t i v e  b a s i s  f o r  c o n c l u d i n g  t h e r e  i s  

n o  v i o l a t i o n  o f  t h e  r e s t r i c t i o n s  o f  S e c t i o n  6 ( i ) ,  v i z .  t h a t  S e c t i o n  

2 2 ( f )  o f  A N C S A  p e r m i t s  t h e  e x c h a n g e  w i t h o u t  t h e  r e s t r i c t i o n s  o f  

S e c t i o n  6 ( i ) .  T h e  c o u r t  d i s a g r e e s  a n d  w i l l  b r i e f l y  d i s c u s s  t h e  

r e a s o n s  f o r  t h a t  d i s a g r e e m e n t .

S e c t i o n  2 2 ( f )  o f  A N C S A ,  a s  a m e n d e d ,  p r o v i d e s :

T h e  S e c r e t a r y ,  t h e  S e c r e t a r y  o f  D e f e n s e ,  t h e  

S e c r e t a r y  o f  A g r i c u l t u r e ,  a n d  t h e  S t a t e  o f  A l a s k a  

a r e  a u t h o r i z e d  t o  e x c h a n g e  l a n d s  o r  i n t e r e s t s  

t h e r e i n ,  i n c l u d i n g  N a t i v e  s e l e c t i o n  r i g h t s ,  w i t h  

t h e  c o r p o r a t i o n s  o r g a n i z e d  b y  N a t i v e  g r o u p s ,  V i l l a g e  

C o r p o r a t i o n s ,  R e g i o n a l  C o r p o r a t i o n s ,  a n d  t h e  

c o r p o r a t i o n s  o r g a n i z e d  b y  N a t i v e s  r e s i d i n g  i n  

J u n e a u ,  S i t k a ,  K o d i a k ,  a n d  K e n a i ,  a l l  a s  d e f i n e d  i n  

t h i s  A c t ,  a n d  o t h e r  m u n i c i p a l i t i e s  a n d  c o r p o r a t i o n s  

o r  i n d i v i d u a l s ,  t h e  S t a t e  ( a c t i n g  f r e e  o f  t h e  

r e s t r i c t i o n s  o f  s e c t i o n  6 ( i )  o f  t h e  A l a s k a  S t a t e h o o d  

A c t )  ,  o r  a n y  F e d e r a l  a g e n c y  f o r  t h e  p u r p o s e  o f  

e f f e c t i n g  l a n d  c o n s o l i d a t i o n s  o r  t o  f a c i l i t a t e  t h e  

m a n a g e m e n t  o r  d e v e l o p m e n t  o f  t h e  l a n d ,  o r  f o r  o t h e r  

p u b l i c  p u r p o s e s .  E x c h a n g e s  s h a l l  b e  o n  t h e  b a s i s  

o f  e q u a l  v a l u e ,  a n d  e i t h e r  p a r t y  t o  t h e  e x c h a n g e  m a y  

p a y  o r  a c c e p t  c a s h  i n  o r d e r  t o  e q u a l i z e  t h e  v a l u e  

o f  t h e  p r o p e r t y  e x c h a n g e d :  P r o v i d e d .  T h a t  w h e n  t h e

p a r t i e s  a g r e e  t o  a n  e x c h a n g e  a n d  t h e  a p p r o p r i a t e  

S e c r e t a r y  d e t e r m i n e s  i t  i s  i n  t h e  p u b l i c  i n t e r e s t ,  

s u c h  e x c h a n g e s  m a y  b e  m a d e  f o r  o t h e r  t h a n  e q u a l  

v a l u e .

4 3  U . S . C .  §  1 6 2 1 ( f ) .  T h e  S t a t e  u r g e s  t h a t  t h i s  l i t e r a l  r e a d i n g  

a l l o w s  a n  e x c h a n g e  b e t w e e n  t h e  S t a t e  a n d  t h e  S t a t e  ( A M H T A )  f r e e  o f
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