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CS FOR HOUSE JOINT RESOLUTION NO. 43(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:

Referred:

Sponsor(s): REPRESENTATIVES PORTER, Phillips, Barnes, Bunde, Green

A RESOLUTION
Proposing anamendment to theConstitution  of theSlate  of Alaska relating  to
the rights of crime victims.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

mdection 1 Article |, Constitution of theState of Alaska,is amended byadding  anew
section to read:

SECTION 24. RIGHTS OF CRIME VICTIMS. To preserve and protect
victims' rights tojustice and due process, a victim of crime shall have the right to be
reasonably protected from the accused, to confer with the prosecution, and to be
treated with dignity, respect, and fairess during all phases of the criminal and juvenile
Justice process. A victim of crime shall be entitled to the right to timely disposition
of the case following the arrest of the accused, to be informed of and allowed to be
present at all criminal or juvenile proceedings where the accused has the right to be
present, to be allowed to be heard, upon request, at .entencing, before or after
conviction or juvenile adjudication, and at any proceeding where the accused's release
from custodly is considered, to seek restitution from the accused, and to the right to be
informed, upon request, of the accused's escape or release from custody before or after

1 CSHIR 43(FIN)



I conviction or juvenile adjudication. The legislature shall implement this section.

2 *Sec 2. The amenament proposed by this resolution shall be placed before the voters of
3 the state at the next general election in conformity with an. XIII, sec. 1, Constitution of the
4 State of Alaska, and the election laws of the state.

CSHIR 43(FIN) 2
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, FISCAL NOTE Sill Version: CSHJR 43 (JUD)

STATE OF ALASKA BILL NO. (H) Publish Date: 1/13/94
Revision Date: Department Affected: Office of the Governor
Title: Amendment to the Constitution RE: BRU: Division of Elections
Penal Administration Component: General and Primary Elections
Sponsor: Reps. Porter, Phillips & Barnes
Requestor: COMPONENT SERIAL NO. 22
EXPENDITURES/REVENUES:

OPERATING FY % FY % FY 97 FY 98 FY 99 FY 00
PERSONAL 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 2.2% 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & 0 0 0 0 0 0
GRANTS. 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL 2.2% 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUNDING:

1002 Federal 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 2.2% 0 0 0 0 0
1005 GF/Program 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 2.2% 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY94) impact: 0
ANALYSIS: (Attach o separate page if necessary. )*This figure covers cost of inclusion of
information about this issue in the Official Elections .Pamphlét as required by AS 15.58, and
programming for DataVote counting of votes cast on the measure.. However, only 4 measures
can be printed®m a sincl*ballot card. Should this measure require printing an additional
ballot card, thefiscqf impact would be s 4.

Pr_ePared b. ..y SWanson, Director Phone; 465-4611
Division: JBtvision of NS sn vate: 1/
Approved by Commissioner: § g ofah s. Coghill

Agency:  Office of the Lt. & 3vernor ate:  1/L1/%A

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 12/93 Cowow Tt oe ¢ ., Page 1 of 2
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FISCAL NOTE

STATE OF ALASKA BILL NOe- HJR 43
1994 LEGISLATIVE SESSION

ANALYSIS:

This figure covers cost of inclusion of information about this
issue in the Official Elections Pamphlet as required by AS 15*5°*
and programming for DataVote counting of votes cast on the measure.
However, only 4 measures can be printed on a single ballot card.
Should this measure require printing an additional ballot card, tne

fiscal impact would be 53.4.



FISCAL NOTE “g 2
e -STATE OF ALASKA i o BILL NO. L Vprsion: CSKJR 43 (JUD)

1994 LEGISLATIVE SESSION iu\ Publish Date: 1/13/94

Dept. Affected: Corrections

BRU: All
All

Revision Date:

TMe Amendment to the Constitution
RE: Penal Administration Component:

Sponsor Rep. Porter

Requestor H. Judiciary COMPONENT SERIAL NO.  694-1884

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY95 FY96 FY97 FY98 FY99 FYOO
PERSONAL SERVICES /
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS:
TOTAL OPERATING

O O O O o o o o
O O O o o o o o
O O O o o o

0
0
0
0
0
0
0
0
0

O O O O O o o o o
= O O O O o o o o

o
o

Q0
o
o
(=}
o

CAPITAL 0

CHANGE IN REVENUES ( ) 0 a 0 0
FUNDING: (Thousands of Dollars)

0 0

1002 Federal Receipts 0 0 0
1003 GF Match 0 0 0 0 0
1004 GF 0 0 0 0 0
1005 GF/Prognm Receipts 0 0 0
1006 GF/MHTLA 0 0 0 0 0
Other 0 0 0 0 0

TOTAL 0 0 0 0 0
Estimate of current year (FYoa) impact: S )
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Prepared By: Diane Schenker k) - . Phone: 465-3315/561-W26

Division: Office of the Commissioner = Date: «
Approved by Commissioner J.Frank Prowitr Jr. Qa. m — AA-A — Date:

Agency. Department of < ‘flections
UU/W/W/iTEE coPT

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE.
y For hinncr distribution information 01l the Governors Legislative Office. \Oh
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FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Oate:
Title:  Relarino rn Penal Administration

ind me ajohrs ni grime Victims*
Sponsor: Renresenrativw Pnnp.r
Requestor: _Representative Porter

EXPENDITURES/REVENUES: (Thousands of Qollsrs) (inflation not included)

OPERATING FY 95 FY 96

PERSONAL SERVICES
TRAVa

CONTRACTUAL

SUPPLIES 1
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0

CAPITAL

REVENUE FUND
SOURCE:

1002 Federal Recaiots

1003 GF Match

1004 GF

1005 GF/Progqram Receipts

"006 GF/MHTLA

Other

TOTAL 0 0

Estimate of current Year (FT 94) impact: 30.00
POSITIONS:

FULL-TIME
PART-TIME 1
TEMPORARY

ANALYSIS: (Attach a separate page it necessary.)

No fiscal impact is anticipated.

Cranca i Allm.

Prepared By. 1A,

division:

No. 1
Bill Version: CSHJR 43 (JUD)
(H) Publish Date: 1/13/94

BILL NO: CSHJR43 Lltini

Dept. Affected: Ptc.SHfer/.
BRU: Alaska State Trnnnom
Component: nenrmmmentrs
COMPONENT SERIAL NO. 799
FY 97 FY 98 FY 99 FY 00
0 0 0 0
0 0 0 0

COMMITTEE copy

Phone:  ZAS:Bfig)
fate:



Mt'gtslcture

JHouse of “preseninttoes State Cai)itol, Room 120

House Judiciary Committee

Juneau, Alaska 99801-1182
(07)465-490

HIR 43 RIGHTS OF CRIME VICTIMS

BIGHTS

1. RIGHT to be reasonably protected from
the accused.

2. RIGHT to conferwith the prosecution

3. RIGHT to be treated with cfignity, respect
and fairness

4. RIGHT to timely deposition
5. RIGHT to restitution from the accused

6. RIGHT to be informed of and present
at aO criminal or juvenile proceedings

7. RIGHT tobe heant upon request,

at sentencing and accused release from
custody is considered

& RIGHT to be informed, upon request,
of the accused escape or release from
custody

CURRENTLAW

1. AS 12.61.101

2. AS 12.61.101 (by request)

3. AS 12.61.100

4. no current law
5. AS 18.67.080.

6. AS 12.61.010

7. AS12.61.101, AS12.55.023,
AS 33.16.120

8. AS 33.16.120 (partially)
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CS FOR SPONSOR SUBSTITUTE FOR SENATE JOINT RESOLUTION NO. 2(STA)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE -SECOND SESSION

BY THE SENATE STATE AFFAIRS COMMITTEE

Offered: 1/28/94
Referred: JUD, FIN

Sponsor(s): SENATORS DONLEY, Leman

A RESOLUTION
Proposing an amendment tc the Constitution of the State of Alaska relating to
the rights of victims of crimes and to criminal and juvenile justice administration.
BEIT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I, sec. 12, Constitution of the State of Alaska, is amended to read:
SECTION 12. CRIMINAL AND JUVENILE JUSTICE [EXCESSIVE
PUNISHMENT]. Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted. Criminal and juvenile justice [PENAL]
administration shall be based [ON THE PRINCIPLE OF REFORMATION AND] upon
the following in the order provided: the need for protecting the public, community
condemnation of the offender, the rights of victims of crimes, restitution, and the
principle of reformation.
* Sec. 2. Article I, Constitution of the State of Alaska, is amended by adding a new
section to read: e e
..SECTION 24. RIGHTS-QF VICIIMS,.OF CRIMES. j a*Crime victims, as
, defined by law, shall have the following rights, as provided by law:

(1) the right to be treated with fairness and fespecFfor their dignity and

SJR00Zc -1- CSSSSJR 2(STA)
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privacy throughout the criminal and juvenile justice process;
(2) the right to timely disposition of the case following arrest of the
accused;
(3) the right to be reasonably protected from the accused throughout
the criminal and juvenile justice process;
(4) the right to be informed of and present at all criminal and juvenile
proceedings;
(5) the right to confer with the prosecution;
(6) the right to make a statement at sentencing or disposition and at any
proceeding where the accused’s release from custody is considered;
(7) the right to restitution;
(8) the right to information about the conviction, judgment, sentence,
disposition, imprisonment, criminal record, and release of the accused.
(b) The legislature may provide by law for the enforcement of this section.
(c) The legislature may provide for assessments against convicted defendants

to pay for crime victims’ rights.

* Sec. 3. The amendments proposed by this resolution shall be placed before the voters of
the state at the next general election in conformity with art. XIlI, sec. 1, Constitution of the

State of Alaska, and the election laws of the state.

CSSSSJR 2(STA) o SJR002¢
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CS FOR HOUSE JOINT RESOLUTION NO. 43(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTI. LEGISLATURE -SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Referred:
Sponsors):  REPRESENTATIVES PORTER, Phillips, Bames, Bunde, Green

A RESOLUTION

Proposing an amendment to the Constitution of the State of Alaska relating to
the rights of crime victims.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 Article I, Constitution of the State of Alaska, is amended by adding a new
section to read:

SECTION 24. RIGHTS OF CRIME VICTIMS. To preserve and protect
victims’ rights to justice and due process, a victim of crime shall have the right to be
reasonably protected from the accused, to confer with the prosecution, and to be
treaiB™.with dignity, respect, and faimess during all phases of the criminal justice
proctflt a victim of crime shall be eidtled to the right to timely disposition of the
case following the arrest of the accused, to be informed of and present at all criminal
or juvenile proceedings where the accused has the right to be present, to be h
upon request, at sentencing/And at any proceeding where the accused’s releasednom™
custody is considered, b/restitution from the accused, and to the right to be informed,
upon request, of the accused’s escape or release from custodyy The legislature shall

inplement this section. i-MjcA<— A - 0-W v <uYW
1 CSHIR 43(FIN)



1 *Sec. 2 The amendment proposed by this resolution shall be placed before the voters of
2 the state at the next general election in conformity with art. XII1, sec. 1, Constitution of the
3 State of Alaska, and the election laws of the state.

CSHIR 43(FIN) 2
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CS FOR HOUSE JOINT RESOLUTION NO. 43< )

IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE -SECOND SESSION

BY

Offered:
Referred:

Sponsors):  REPRESENTATIVES PORTER, Phillips, Barnes, Bunde, Greer.

A RESOLUTION
Proposing an amendment to the Constitution of the State of Alaska relating to

the rights of crime victims.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 Article I, Constitution of the State of Alaska, is amended by adding a new
section to read:

SECTION 24 RIGHTS OF CRIME VICTIMS. To preserve and protect
victims’ rights to justice and due process,4 victim of crime shall have the right to be
reasonably protected from the accused, to confer with the prosecution, and to be
treated with dignity, respect, and fairness during all phases of the criminal justice
process. A victim of crime shall be entitled to the right to timely disposition of the
case following the arrest of the accused, \to restitution from the accused,\to be informed
of and"present at all crlmlnal or Juvenlle proceedlngs where the accused has the right
to be present, to be heard upon request at sentencmg and at any proceeding where the
accused’s release from custody is considered,™ind the right to be informed, upon
request, of the accused’s escape or release from custody. \0-*-u jj

* Sec. 2 The amendment proposed by this resolution shall be placed before the voters o~

1 CSHIR 43( )
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the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the
State of Alaska, and the election laws of the state.

CSHIR 43( ) 2



OFFERED IN THE HOUSE
TO: CSHJR 43(FIN)

AMENDMENT

BY REPRESENTATIVE BROWN

Page 1, line 9, following "criminal":

Insen "and juvenile"
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- AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: CSHJR 43(FIN)

Page 1, line 11, following "informed of and":

Insen "allowed to be"

Page 1, line 12, following "present, to be":

Inscn "allowed to be"



AMENDMENT A

___________________________ ° PryY

OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: CSHJIR 43(FIN

Page 1 line 13.after "and" 4
Inserh-ifbofore or after conviction*

Page 1, line 14, after "to"
1] 1
Insert:  S6eK

Page!
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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: CSHJR 43(FIN

Page 1, line 13, after "sentencing"

insert: *, Defore or after conviction or juvenile adjudication

Page 1, line 14, after "to"
1] 1]
Insert: " 5eek

Page 1, line 15, after "custody"
insert: , DEfore or after conviction or juvenile adjudication”



Alaska $tate legislature

Representative Brian S. Porter

House JuBTEIKRY Commrree igé@ﬁ%@
Neaff 4 %
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DEPARTEN] QF EATBLC SAFETY DISTRICT 20 Eﬁ%

SPONSOR STATEMENT
HJR 43 RIGHTS OF CRIME VICTIMS

The Alaska Constitution establishes the right of due process, "No person shall
be deprived of He, Bherty, or property, without due process 0 flaw 9 Historically, the
due process clause Was interpreted in the context of criminal law to protect the
offenders, notthe victims. The due process clause, and other Alaska constitutional
provisions presently provide offenders with volumes of protection. Yet, victims are
afforded no constitutional protection. For victims, this amendment will provide rights of
notice and participation at all critical stages of a criminal case, including post-arrest
release hearings, pretrial motions, trial and sentencing.

The purpose of a victim's rights amendment to the Alaska Constitution is to
provide the basic rlght ofdue PIOCESS (the right to proper notification and the
opportunity to be heard) to victims of crime throughout criminal justice proceedings.
The history of our nation teaches us that constitutions and not the mere protection of
changing statutes orthe courts discretion, are needed to protect the basic rights of the
people. Basic rights, such as due process for victims, needs to be in our basic law, the
Alaska Constitution.

The victim's rights amendment does not deny any existing.constitutional right to
defendants, but simply eStablishes due process rignts for the victims. Currently,
specific rights are afforded to victims by statute. However, these specific statutory
rights do not afford the victim the rightto proper notification and the opportunity to be
heard throughout the crim inaljustice process. without this restoration of fundamental
rights, the balance of the judicial system remains tilted. This amendment will restore
the criminal justice system to its original purpose: to serve and protect the law abiding,
to be fair, and to seek justice. At this time, victims are powerless without a right to be
notified of all proceedings and a right to be heard throughout the criminal justice
process. Victims have no constitutional rights and no constitutional standing. To date,
fourteen (14) states recognizing the lack of due process rights afforded to victims,
amended, their constitutions to provide these fundam entaﬁlghts to victims of crime.

Crime makes victims ofusall vet, victims of crime have no constitutional right
tc justice or due process, no right to respect or fair treatment as their case proceeds,
no right to either be heard or informed at all the critical stages throughout the criminal



page 2 of 2
Sponsor Statement
HJR 43 Rights Of Crime Victims

justice process. Victims have no constitutional rights at all. It is time to return to a
system that is about protecting innocence and order - about perserving liberty.

| would appreciate favorable consideration of this needed resolution.



JUaska Jiiaie “legislature

JMouse of "Representatives State Capitol, Roon 120

HouseJudiciary Committee Juneau, Alaska 99801-1182
(907)465-4990

Date: November 4, 1993

To: Members of the House

From: Representative Brian Porter
Re: HIJR 43 - Sponsor Statement

The purpose of a victim's rights amendment to the Alaska
Constitution is to provide the basic right of due process (the right to
proper notification and the opportunity to be heard) to victims of crime
throughout criminal justice proceedings. The history of our nation
teaches us that constitutions and not the mere protection of changing
statutes or the courts discretion, are needed to protect the basic rights of
the people. Basic rights, such as due process for victims, needs to be in
our basic law, the Alaska Constitution.

The Alaska Constitution establishes the right of due process, "No
person shall be deprived of life, liberty, or property, without due process
of law." Historically, the due process clause was interpreted in the
context of criminal law to protect the offenders, not the victims. The
due process clause, and other Alaska constitutional provisions presently
provide offenders with volumes of protection. Yet, victims are
afforded no constitutional protection. For victims, this amendment
will provide rights of notice and participation at all critical stages of a
criminal case, including post-arrest release hearings, pretrial motions,
trial and sentencing.

The legislature has the authority to reasonably restrict judicial
discretion in order to accomplish the goal of eliminating unjustified
sentencing disparity. Our penal administration is based on the need to
protect the public and reformation. Alaska’'s supreme court has enunciated



specific sentencing goals inherent in the twin constitutional principles of
prisoner reformation and public protection, that being - community
condemnation of the individual offender, or reaffirmation of societal
norms for the purpose of maintaining respect for the norms themselves.
The Alaska Constitution should reflect on the hierarchy of Alaska's penal
administration goals - the need to protect the public, community
condemnation of the offender and the principle of reformation.

The victim's rights amendment does not deny any existing
constitutional right to defendants, but simply establishes due process
rights for the victims. Currently, specific rights are afforded to
victims by statute. However, these specific statutory rights do not afford
the victim the right to proper notification and the opportunity to be heard
throughout the criminal justice process. Without this restoration of
fundamental rights, the balance of the judicial system remains tilted.
This amendment will restore the criminal justice system to its
original purpose: to serve and protect the law abiding, to be
fair, and to seek justice. At this time, victims are powerless without
a right to be notified of all proceedings and a right to be heard throughout
the criminal justice process. Victims have no constitutional rights and no
constitutional standing. To date, fourteen (14) states recognizing the lack
of due process rights afforded to victims, amended their constitutions to
provide these fundamental rights to victims of crime.

Crime makes victims of us all. Yet, victims of crime have no
constitutional right to justice or due process, no right to respect or fair

treatment as their case proceeds, no right to either be heard or informed
at all the critical stages throughout the criminal justice process.
Victims have no constitutitonal rights at all. It is time to return to a

system that is about protecting innocence and order - about perserving
liberty.

| appreciate yourconsideration and support of this needed
resolution. If you have any guestions or concerns, please let me knowor
phone my Committee Aide, Daniella Loper at 258-8197.



LAWS OF ALASKA
1989

Sourca Chapter No.
CSHB 36(Fin) am 59

AN ACT

elatln% to crimes, the rlghts entld ments, . and er iCes
that are due to |ct|ms 0f crlme to serV|ce o process

%Hdpéiﬁo erga Rul egl m%d @% oefmgh C rlggkggﬁ r{es of p(%Smmal

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

THE ACT FOLLOWS ON PAGE 1, LINE 12

UNDERLINED MATERIAL IfDICATES TEXT THAT IS BEING ADOED TO

THE_LAW AND BRACKETED MATERIAL IN CAPITAL LETTERS INDICATES
OELETIONS FROM THE LAW COMPLETELY NEW TEXT OP MATERIAL
REPEALED AND RE-ENACTED IS IDENTIFIED IN THE INTRODUCTORY
LINE OF EACH BILL SECTION.
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AN ACT
Relating to crimes. the rights, entitlements, and services
rhst are due to victims of crime, and to service ol process
on prisoners; redefining the term ‘crime against a person’;
and amending Rules 32 and 35 of the Alaska Rules of Criminal
Procedure.

* Section 1. SHORT TITLE. This Act may be referred to as the "Alaska
Crime Victim's Rights Act."
4 Sec. 2. AS 09.05 is amended by adding a new section to read;

See. 09.05.050. SERVICE OF PROCESS ON STATF. PRISONERS. () In
n civil action (n which a person committed to the custody of the
cortvnissloner of corrections is a party or witness, service of process
shall be made bv delivering a «opy of the sutnnons and the complaint or
pleadings, together with a form for affidavit of proof of service, to
the shift supervisor of the correctional facility in which the person
is housed. The shift supervisor shall

(1) immediately hand deliver the suaoons and complaint or
pleadings to the person whose name appears on the summons; and

(2) promptly complete the affidavit of proof of service on
the form provided and return it to the party requesting service of
process.

(b) A party requesting service of process under thin section may
locate a person committed to the custody of tha coosnis«loner of cor-
rections by contacting the chief classification officer of the

-1- CSIIB 3f»(FIn) am



Chapter 59
Department of Corrections during that officer's regular hours of work.
* Sec. 3. AS 12.67 it amended by adding a new section to read:

Sec. 12.67.095. NOTICE TO VICTIMS. (a) If an offender has been
CoiTBiltted to the custody of the commiaaioner of health and social
services tinder AS 12.67.090, the victim of that crime Is entitled to
notice of a pending change in the status of the offender. The commis-
sioner of health and social services shall give notice as required bv

this se<ilon If

(1) the offender has been continued In cownltment following

expiration of the maximum term of imprisonment under AS 12.67.090(f)
and the commissioner gives notice of release of the offender;

(?) the court is to consider modiflentlon of an order of
conditional release for the offender under AS 1?.67.092(e)i

(3) a court Is to consider conditional release of the
offender under AS 12.67.090(k) and 12.67.092(a); or

(6) the offender petitions for discharge under AS 12.67.-
H92(f>.

fb) If n victim desires notice under this section, the victim
shall maintain a current, valid mailing address on file with the
entrant**-Inner of health and social services. The commissionei <hall
send the notice required by this section to the victim's last known
address. The victim's address may not be disclosed to the offender or
offend*i*m attorney.

(+i Theronvnlsr.loner of health and aoilal services In t«*»iulrrd
to glvnotice of a change In the status of an offender wider »hie
sert iotr to ANy victim wno has requested norire.

(d»  If more than one person who qualifies as a vict hr under
AS 17.55.1R5 desires notice, the comnlestoner of health and social
services shall designate one person for purposes of receiving any

CSI1P 18 fFin * an -2 - HBOO3AP
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Chapter 58
notice required and exercising the tights granted bv this secMon.
(¢) In this section
(1) “"offender" has rhe meaning given in AS 12.R1.020;
(2) "victim" has the meaning given in AS 12.55.185.
* Sec. 6. AS 12.55 is amended hv adding  new section in read:
Sec. 12.55.023.  PARTICIPATION PV VICTIM IN SENTENCING. (a) If
a victim requests, rite prosecuting attorney ball ptovlde rhe victim,
before the sentencing hearing, with a eopv of the following portions
of the presentence report:

(1) rhe summnrv of the offense prepared hv the Department
of Corrections;

(2) »he defendant'? version of 'he offense;

(3) all statements and summaries of statements of the
victim; and

(6) the sentence recomraend.il ion of rhe Department of Cor-
rect lons.

(b) Avwvictim may submit in rhe sentencing mutt a written state-
nenr that the victim believes is relcv.ip* to »he sentencing decision.

* Sec. 5. AS 12.55.088  amended hv adding new subsections to read:

[d) Avictim has the right to corn.ml In writing to ihe court on
a motion to modify or reduce a sentence filed bv the person who perpe-
trated the offee.se against the victim.

(e) If a motion I« fil'd rm» im*dlf* nr redw« a sentence by a
defendant who perpef rm»d a crime against a person nr arson In the
Lirsi degree, lIn* tourl “hall, IT feasible, send a +npv of the motion
f4 rhe Departrvnt of Cnrrrr* innr. ml firienfly In advance of any
scheduled hearing nr bilefing deadline tn enable »ho department ro
notify lhe victim of tha* crime. If that victim ha* earlier requested
»0 he notified, the Pep.irrnent of Corrections shall sent! the victim a
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ropy of the motion and inform the person of that person* r right*; under
rlils sri lion, the deadline for receipt of written comments, the hear-
ing dale, and the court's address.

(f3The court shall provide copies of  the victim's comments to
thepri'f."ciitinp.  attorney, the person filinp. the morion to reduce *r
modify a sentence, and that person's attornev.

(p) In deciding whether lo modify or reduce a sentence, the
Court shell consider *he victim's convnents. when relevant, and any
rerponni v tlu* prosecuting attorney and rhe person filing the motion.

(h> If nvictim destira nutice underthis aecrlon, rhe victim
«*ill suliitaln a cuixent. valid mailing address on file with the
commissioner of corrections. The commissioner shall send the notice
tc the victim’s last known address. The victim's address mny not be
disclosed to the offender or to the offender's attorney.

* Sec. h. A? 12.55 Is amended by adding a new section to read:

Sev 12.55.172. DESIGNATION OF REPRESENTATIVE. If more thin one
person who qualifies as a victim under AS 12.55.185 desires notice
under AS 12.55.088, the prosecuting attornev shall designate one
person to represent all victims for purposes of receiving the notice
required and exercising the rights granted under this chapt.-r.

* See. 7. AS 12.55.185 is repealed and reenncti < to read:

12.55.185. DEFINITIONS. In this chapter, unless the con-

»exr rtqi'lrpR otherwise,
(1) "crime agalnar a person" bn*™ the meaning given In
AS 11. tit ‘U1

(2) "dangerous Instrument” has the meaning given In /& 'l.

81.900;
(3) "“firearm" has the meaning given In AS 11.8].Q00;
(6) “first felony conviction" means that the defendant has
'SHP 38(Fin) an -4- HROrifD
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not been previously convicted of a felony:

(5) "judicial officer™ has the meaning given in as 11.56.-
900;

(6) "pecuniary gain" means the amount of money or value of
property at the time of commission of the offense derived by the
defendant from the commission of the offense, less the amount of aoney
or value of property returned to the victim of the offense or seized
by or surrendered to lawful author!tv before sriiliu«r Is Imposedi

@1 ‘mi ml felony conviction" means that the defendant
previously linn hern convicted nf a I* lonyt

(8) "setious physical inlury" has the meaning given in
as 11.81.900*

(9) "third felony conviction" means that the defendant haa
been at least twice previously convicted of a felony;

(10)  "unconditional discharge” means that a defendant is
released from all disability arising under a sentence, including
probation and parole*

(11)  "victim" means

(») a person against whom an offrose has been perpe-
trated *

@ one ofthe following, nr? the perpetrator. If the
person specified in (a w1 thin paragraph = a minor, incompe—
tent. or incapacitated:

(M mn Individual living In « spousal relation-
ship with »lux persou *:perlflts] In cAl * thin p.nsgrspli* or

Mil a parent, edolt child, gu.-rdian, or custodian
of the person;

«c) one ofthe following, nor the perpetrator, if the
person specified in ¢a of this paragraph if. dead:

HROD 5- (3B %<FN) ar



Chapter 57
(1) a person living In a spousal relationship
with the deceased before the deceased died:
(11) an adult child, parent, brother, sister.
grandparent or grandchild of the deceased; or
(1*1) any other interested person, as may be des-
ignated by a person having authority In law to do so.
4 Sec. M. AS 12.61.010 Is amended to read:
S.-., 17.61.010. RIGHTS OF CRIHE VICTIMS  Ci> Victims of «elmm«

h.ive the following rightn:
(1) the right to he informed hv the appropriate Liw wo-

fnrrement agency or the prosecuting attorney of rhe date «? trial and
the dal< of sentencing of the case in which the victim is involved:

(2) the right to be notified that a sentencing hearingor a
courtproceeding to which the victim has  been subpoenaed will not
occur as scheduled:

(3) ¢ e+ right to receive protection from hanr and threats
of harn arising out of cooperation with lav enforcement and prosecu-
»ion efforts, and to be provided with infort.ation as to the protection
avallahle;

(ft) the right to hr Informed of rhe procedure to * fel
lowed to apply for and receive any |VICTTML compensation under Am IR.-

(5) at the request of the prosecution or a law rtifArn-rrn’
apenrv, the right to cooperate with the criminal Justice process
without loss of pay and other employee benefits except an author!:.oil
by AS '?7.61.017 and without interference in any forn by fhe «iplover
of the victim of crime; [AND]

(6) the right to obtain access to immediate medical assis-
tance md not to be detained for an unreasonable length of time hv .
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law enforcement agency before having medical assistance administered;
however, an employee of rhe law enforcement ngrncv may. if necessary,
accompany the person to a medical facility to question the person
about the criminal incident if the questioning does not hinder the
administration of medical assistance®

(7) the right to make a written or oral statement fo
In preparation of the picsenfonce report of a felony defendanti

(R)_ If the ‘Time for which the defendant was convicted was
n felony nr n domrn»li vlojrnre assault. the rlghi appear person-
ally at the defendant’s sentencing hearItig to present a written or
oral statement and

(9) the right to he informed by the prosecuting attor
at any time after the defendant's conviction, about the complete
record of the defendant’s convictions.

(h) Law |[VICTIMS' EMPLOYERS, LAQ] enforcci?en* agencies, prosecu-
tors, and the courts shall make everv reasonable of fort to ensure that
victims of crimes have the rights set out in (n> of this section.
However, a failure to ensure these rights does nor give rise to a
separate cause of action against (VICTIMS' FMPLOYFRS.I law enforcement
agencies, other agenrier of the stale, »r a pnlitif.il subdivision of
tlie state.

Sec. 9. AS 17.61 h: amended bv addin;* new -.eel toe*, to read:

See. 12.61.01S. DUTIES Of PRCISKCUTIWI ATIORNKY. (a) If a
victim of a felony or t domestic violence assault requests, the proa-
ccullng attorney shall make a reasonable effort to

(1) confer with the person against whom the offense
been perpetrated about that person’s testimony before the defendant's
frial:

(7) in a manner re.tr.onablv calculated to give pro
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Chapter Chapter
sof™he. notify the victim i sec. 12.61.017.  INTERFERENCE BY VICTIM'S EMPLOYER fa) an
(A) of the defendant's conviction and the crime*, of 7 employer nay not penal fr* or threat* « ¢ penalir*  ein in h*cause t)ie
tliic'li the defendant wan convicted: 3 victim is subpoenaed nr reqm sted I1mmtin taos«  -up arrornev to
(B) of the victim's right in f case that la a felony 4 attend a court prncmtl;up, fm tin* pe-ipo*i ! opi b e testimony. In
iwnakc awritten or oral statement for use in preparation of the S this Beetinn, "penalire* mean* »n take icfTe o tlup *he emplovmenr
defendant's presentence report, and to appear personally at the 6 status, wages, and benefits payable te the ™iyrri. including;
defendant's sentencing hearing to present a vrit*»sn or oral 1 (1) demotion or suspension:
8
9

statemenr; (2)  dismissal from employment; am!
(C) i the address and telephone number of the of lit ¢ (3)  loan nf pay »i benefit**.  *pt p*v mdbenefits that
that will prepare the presentence report; and i0 are directly attributable ro the vI*,,m's a ence I»m» employment to
(D) of rhe time and place of rhe sentencing proceed- 1 attend the court proceeding.
e i) (b) A person who violates (a) «f this sect le is guilty of a
(3) notify the victim in writing of the final disposition 3 violation.
of the case within 30 days after final disposition of the case. t (¢) A victim who suffeis a pecuniary loss ~ a result of an
«L) The notice given under (a)(2) of this section imj«r Inform 5] employer's act prohibited hv rliis sec.'ion na* bring a civil action to
ty, «i.flm that the statement of the vlcfi'i nmv contain »nv relevant tf | recover actual damage- .ml p**nftlve «'smage- «f *hwe  »In¥™" the actual
inloi nil len including bt damages nunf allied.
fI) an explanation of the nurui- and extent of plvri.-il, B *Fee 10 AF 1'6L % amended hv add [*» »n®v ew* to tend*
Pevrh* 1plcal. or emotional harm or trauma suffered hv the victim; | See. 1?2, fil.030. DCS'CthM ION OF Il IRESI  AT»\V* Il more than one
(?) an explanation of the extern of economic lose <r prop- 0J perron who qualifies « a " i*'in under AF 1.3r Pr makes a request
erty damage suffered bv rhe victim: P under this chapter, the prosecuting att»'rney el-all designate one
tJ) an opinion of the need forand extent of restitution m person for pmpuses I ri*ce!*lug the nori>*» inquired and exercising
onci whether the victim has applied for or received compensation for n the rights gr.n'ed und* r this cliaptei
In* ++ damage| and * *Fee Il. AS Ir 61 Is amended hv adding a new u iti®n to read:
IU) the recommendat ion of the “icrltn for an appropriate 3 gee. ij.n."Min. mTim itons. <m<l .i>fin
sentan i* T6ii (1 "dopje rl1  vi* k'nci* . eisuil* ' neans mi assault under
(e) The state and the prosecuting attorney may not he held m AS I1LALTO0 /#8700 or "Lkl ono- ti Nt s constituting a
1i;li» indamages fur anyfailure to complv vI*h the  rent:irecent e of B domestic violetne offense node* AR " 3*jtirr-
this -(( tion. (2) "vfrtir*' has *t« mean *g pie® io A In.ttS.183.
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Fee. 17. AF33.16.170(a) in repealed and rei bwet In read-

(a)  Ifrhe victim of a crime Against 1 person or arson in the
first degree request* noticeof n scheduled hearing to review +» out-
sider discretionary parole for a prisoner convicted of that crime, the
hoard shall send notice of the hearing to the victim at le.ist 30 dnv.s
before Ihe hearing. The notice must be accompanied by a copv ol the
prisoner’s application for parole submitted under AS 33.16.130(a).
However, the copy of the application sent to the victim may not in-
clude the prisoner's proposed residence and employment addresses.

Sec. 13. AS 33.16.120(b) is repealed and reenacted to read:

(b) A victim who reoueats notice under this section shall main-
tain a currenr, valid nailing, address on fi*e with the boa.d. The
hiMivd % *{1 'tend rhe norler required by thl«* mmrJon fn the ¥ 1 hicun
addicur. nf the victim. The vl« tin's addrr* u miy nor hr disci**?ed to
the prl".nner or the- prisoner's attorney.

Fee. 7A. AS33.16.170(c) is amended to reede

(i) The victim has a tight to attend meetings of the parole
board in which the status of the prisoner convicted of the crime
against that victim is officially considered and tc cnnmentx in writ-
ing or in person, on the proposed actio of the board. Copies of nnv
written ITHEL commenti shall be provided ro the prisoner and the
prisoner's attorney before action by the board.

Sec. 13. AS 33.16.120(e) Is repealed and reenacted to read:

(r) If the victim requests, the board shall make everv reason-
able id Inrt to notify the vtcrim aa aoon as practicable in wrf'lug of
[t* ik* Inn ri* gtnnl nr difny dlarret lon/ne puinlc nr te ec[* eoo rhe
primmer tinder AS 33.16.010(e). Tlic- notice under this aiihsnclimi
Inoltnle tlie expected dAte nf flic prisoner’s release, the pregr.iphlr
area in which the prisoner Is required to reside, and other pertinent

CSLB 36(Fin) im -10- HRON 161)
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Infoi matInil cnnccrning e p* fennei ' «am<ed | - % | ii*»le that may
affecr the vit1lin,
Sec. 16. AS Il If* +SOlid If. emended m Lenl

(b) The hoard niiv require 1 mtidirien t dlscretlonary or
mandatory parole tha* a prisoner released *e par+**

(1) meet family obligation-.;

(2) pursue employment, education, counseling, or training;
(3) remain within stated nongraphic limjrs unless written
perml6ilon to depart from the stated limits Is granted the parolee;

(A) report upon release to the parol*" "fflcer assigned

the parolee;

(5) report as required the pirnle *»ffieer assigned to
tha paroleei

(6) reside al a slated wh»e *p n«*inv the hoard nf any
change in place of *«**ldences

(7) nol pomes*; o rout 1 t*i*imt o nrher dangerous
weapons;

(8) refrain from possessing r «nnsuni»g alcoholic bevenr-
ages!

(9) submit to rear -table searches and «irures by a par

officer, or a peace officer noting under the diierilnn of a parole
officer!

(10) submit to appropriate medical, mental health, or con-
trolled subatancr nr alcohol exnninntion, treatment, or counseling;

(11) subtt*1t % per bwli\  minnrtnnn designed tn detect the
uee ofnl«olif I o e»mw, ea Liiut.

1) rink™ ese<utiiiti.ii, ordi'« ™ hv the .*ewt [TO A VICTIM OF
THE PRISONER'S CRP'I.l ic »?dIng » - -schedule established by rhe
board:
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(13) refrainfrom opening, maintaining, or using a chocking
account or charge account;
(16) refrain from entering into a ronfr/'i other than a
prenuptial contract or a marriage contract;
('5)  refrainfrom operating a motor vehicle;
(If¥)  refrainfrom entering an establishment where alcoholic
beverages are served, sold, or otherwise dispensed;
<I7)  refrain from participating in any other activity or
associar /tth any other person that the hoard determines is rea-
sonnbly . 0 diminish the rehabilitative goals of parole, or that
may endanger the public.
*Sec. *7. AS 33.If. is amended by adding a new section to rend:

See. 33.16.260. DESIGNATION OF REPRESENTATIVE. Tf more than one
person who qualifies as a victim under AS 12.5**1P5 requests norice
under this chapter, the commissioner shall designate one person for
pnrpcRf.n of receiving the notice required ntd cxerrl.Inr the rights
granted hy this chapter.

Sec. 'P. AS 33.20.080 Is amended to read:
33-20.080. BOARD OF PAROLE TO INVESTIGATE A.. OHS FtR
EXECUTIVE CLEMENCY. The governor may referapplications for executive
clemency to the board of parole. The board shall investigate each
case and submit to the governor a report of the investigation, to-
gether with nil other information the board has regarding rhe appli-
cant.  w.n the report or investigation Is anhmltted, tin* board tthall
LL8nL " r co the governor the cotmaenta 11 has received under (h)
of this section.
*Sec. 1), AS 33.20.080 la amended by adding new subsections to re.id:
<M If requested by the victim of anine against aperson or
arson In th- first degree. the hoard tImll sendnotice of an
MB0036D
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application for executive 'lerenov submitted hy the -t . prisoner who
was convicted of thrt eiime. The vin 3 mn* comr*<»* in writ fop, to the
board on the appMcatinn for »we nt ive e fnfiien*v.

(¢) If the victim desire- *0*1 lee untie; fb> of Mil-, section, the
victim shall maintain a mrrivii. valid mailing *I»»  onfile with
the board. The hoard shall sendthe notice required underthis sec-
tion to the victim's last known address. The victim's? address may not
be disclosed to the applicant for executive element-, or the appli-
cant's attorney.

(d) In this sect Inn,

(1) “crime against nperson” ha« the meaninggiven In
AS 33.30.901;

(2) "victim" has the meaning given in AS 17.55-IB5-
Sec. 20. AS 33.30 is amended hv adding » new section to read:

Sec. 33.30.013.COMMISSIONER TO NOTIFY VICTIMS. fa)  The com-

missioner shall -»i Ifv The el* »ba if »le -ffi
(1) escapes fwmn cte?.2**ay;
(2) i< relriMM* o» the conmusMt....... Inr! ugh; or
(3) is released on an earlv release program.

(b)  The cormiissioner required *e eive notice of a change In
the status of an offender tinder this section nrlv if the victim has
requested notice of the change.

(c) A vlrsitn who ha« requested muirr Minlet iM «f this section
mall iminf.In n mireuf . vnl*0 tintMlev"ldi i .» HI** with the
corralas loner. 3he commle .inner *hn1l -end Me §%i*e from the deprrt
ment requlred I¥, this «s<lon * "he #is'| r** ' hnovn .iddrepp. TIn'
victim's nddres*; nav re» he <L \obusedee tV**1frt'lii »i rhe offend-
er's attorney.

(d) The eda*i* rr*v igqi 1o e 1d o 1o 1% dix f»t the fallllto
'MIR 161Fin) am
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nf ihr 'nnmissioner to comply with the requirements of this section.
Sec. 2'. AS 33.30. 11L(f) Lb repealed and remn ted to rend:

(D If the commissioner considers a prisoner convicted or a
crime against a person or arson In the first degree for a prerelea-
furlough and the victim has requested notice under AS 33.30.0'L <hr
mrsiilarloner shall send notice of intent to consider the prisoner for
a prerelease furlough to rhe vilcrim. 7the vtcfin mav conmenr In writ
inp *n flic rotrniasloner’s Intent to release »hw pilsoner on prrelrir*
Imi lough ee@utus. The conmit *mloner shall cm*.*lei the vtrfl»'i*K eqin
oirnffs before making * final decision to releast a prisoner on a p**-
release furlough. The conmtssloncr shall make » reasonable efforr tw»
notify thr victim of an intent to release th" prisoner on a prore’p»s*
furlough. The notice must contain the expected date of the prisoner's
release, rhe geographic area in which the prisoner will reside, and
other pertinent Information concerning the prisoner's release that nav
affeet the vlciim.

Sec. 22. AS 33.30 Is amended by adding a new section to read-

Sec 31.30.292. DESIGNATION Of REPRESENTATIVE. If more tha- one
person who qualifies as a victim under AS 17.55.185 requests notice
under rhie chapter, the rortnimsloner shall denlpnatr one person f*i
purpoMur .« receiving the notice required and nf exerctr.ng rhe rlgli»*.
granted hv this chapter.

Ser. .M. AS 33.30.901(6) Is amended to rend:
(6) “crime against a person” mears a crime as set out it*
AS 11.41, IFXCFsT CUSTODIAL INTERFERENCE UND~* AS 11.41.370 AND I* -
41.330;J oi a crime against a person In this it another Jurisdiction
having elements substantially identical to these of a crime as set out
in AS H.4« |. EXCEPT CUSTODIAL INTERFERENCE "NDER AS 11.At.370 AND
I'.41.330);

11809360

* Sec. 26. AS 67.10 is amended by adding new roctlon to read:

Sec. 67.10.077. ACCESS TOHEARING BY VICTIM. fa) If e crime
was committed by a minor who isscheduled for a hearing underAS 67.-
10.070, the victim may request from the court permission to attend the
hearing. If the victim requests, rhe department shall provide techni-
cal assistance to the victim In preparing a written submission to the

court requesting access rn the heating. The depat et shall make

rr-monable efforts to Inform victim; tint avnlLl*lllry of thla
n%il Manrr .
(b) If mote than one prison win- fpiallfle** & o victim under

AS 12.55.185 makes a request, the connissloner of health and social
services shall designate one person f¥*r purposes nf receiving the
notice and exercising the rights granted by this section.

(c) In thla section, "victim" has the meaning given in as 12.-

55.185.
&5ec. 25, AS 12.61.020(e)(2) Is repealed.
* Sec. 26.  Rule 37(d)(L). AlaskaRules of CriminalProcrdure, Is amend-
ro rend:

(1) WHEN wmape. The probation service shall make a preser
Iri"cr InvestIga* lon and report hrfi-rr "hr «eslr» irpo-.es sentence or
gt ¥ probation. Thr prrion! rmr flivv tlgiiilen nr*  «pnrt sharn be
completedand made nvnlixqlr_t* rhe court.  Ilie ewp» i shall not be
sulmitred to the court [t turnout- dfec el oo yny mm except
counsel unless rh* defendant has tend* -ed a plea rf guilty or nolo
contendere or has been 1"und p'lllly  If the _crin# for which the
person Is to he sentencod Is a friony| elie confrntr shall be discioaed
tu counsel for the parties hefore tho tinc of the hearing on the
nggrnvntor and mitip.ator factois and sentencing. The court may utl-

mre the report in deremiiitnp, if @ ha?gained <j~imm<c recommendation
irHB 36<Fin) am
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will bo followed pursuant to Rule 11. In the event the nttornoy.. for
‘he pa.lies request the preparation of a proscntence report In aid
them in plea bargaining the court may order such report to bo made
prior to the time stated in this rule.
* Ker. 77. Rule 32, Alaska Rules of Criminal [I'rocedure. Is amend”1 Je
add!no. new paragraphs to read:

(x) WRITTEN STATEMENT SUBMITTED BY VICTIM or VICTIM'S REPKE.riT-
TATIVE. If a written statement Is prepared and submitted by the
victim of a felony offense or a domestic violence aasault under
AS 12.53.023, the trial courc

(1) shall take the content of the written otatement Inin
consideralion
(A) when preparing those elements of sentencing
report required by AS 12.55.025 that relate to the effect ,.f the
offrnse on the victim;
(B) when considering the need for restitution under

AS 12.55.045; and

(2) may take the content of the written statement into
cone Icleiat lon in any other circumstance that the court believes neces-
sary .

Hi) In (g) of this rule,

M>  "domestic violence assault" has the meaning given in

AS 12 .fl.900t
(2) "victim" has the meaning given in AS 12.55.185.
* sec. TR. Rule 35. Aluska Rules of Criminal Procedure, is amend-,l hy
adding new paragraphs to read:

() The victim may consent on motions made under this rule as
foilows:
(1) When an Individual convicted of a crime against
CSHB 36(Fin) om -16-
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person or arson In the first degree files a notion to modify or reduce

7 a sentrnce. the court shall. If feasible, send n copy of th*notion to
A rhe Department nf Corrections sufficiently in advance of anvscheduled

hearing or briefing deadline to enablethe department to notify the
victim, an directed hv A 17."5-088 (e) .

§ (2) The court nhall provide copier, nf the victim's conssentn
7

to the prosecuting attorney and to the person filing the motion to

R reduce or modify a sentence, or the person's attorney.
(3) The court shall consider rhe consm*nts of the victim
when relevant, nnd any response offered hy the prosecuting attorney or

( the person filing the motion. In deciding whether ro reduce or modify
P a sentence.

]?; (4) 1f more than one person who qualifies as a victim under

paragraph (d)(2) of this rule requests the opportunity to exercise

rights under this paragraph, the court shall allow the person dea-
i ignated under AS 12.55.172 to exercise those rights, or If a person
has notbeen designated under AS 12.55. 172, the court shall designate
one person for purposes of exeicising rights under fhis paragraph.

(d)  In tl»fs rule,

(1)  “crime against a person” has the meaning given in

AS 33.30.90h
]i (2)  "victim" has the meaning given in AS 12.55.185.
I

"L« Sec. 29. APPLICABILITY. The provisions of this Act prescribing the
"rights of a crime victim and of a crime victim’'s relative or survivor
during rhe rnurnc ol criminal, civil, and administrative proceedings apply
to proceedings again*-! defendants initiated on or after the effective date
of th18 Act.

\
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Dirjidm December 7, 1993

Ms. Janice Lienhart
Victims for Justice
619 E. Fifth Avenue
Anchorage, Alaska 99501

Re: Alaska Victims®™ Rights Constitutional Amendment

Dear Janice:

I did not want tha year to and without formally thanleing you
for your courtesy and hospitality during my recent visit in Alaska.

In the time iIntervening since my visit, | have continued to
seek out iInformation that may be helpful as we approach the
legislative session early next year. 1 spoke today with Senator
william Van Regenmorter in Michigan. He wrote and sponsored both
the Michigan victims®™ rights statute and subsequently the Michigan
victims®™ rights constitutional amendment. The Senator is sending
me a booklet prepared after the passage of their law to explain
victims®™ rights to citizens iIn Michigan. He also had some
suggestions about how to approach certain sensitive Issues.

Senator Van Regenmorter indicated that states opting for what
he calls the "philosophical approach”™ (broad statements preserving
and protecting the rights of victims to due process and fair
treatment without specifying those rights) have found that they
left too much discretion in the courts without sufficient direction
regarding what those rights should be. He told me that in Michigan
a victim®s right to be present in the courtroom after he or she had
testified was not adequately assured until a constitutional

amendment was passed. Judicial power to control the courtroom
preempted the victim®s right to be present without reliance on any
right of the defendant. It is therefore not simply a matter of

defendants®™ rights defeating victims®™ rights.



I specifically asked about any legislative implementation
language iIn their constitutional amendment. He said that his staff
had researched the issue and felt that it was necessary, without
it, the Senator opined that the legislature would not be able to
fully implement the victims®™ rights to provide for such things as
enforcement, limitations, and means of Implementation.

As for opposition to the proposed constitutional amendment, a
Michigan taxpayer organization initially opposed the proposed
constitutional amendment because they feared that prosecutors (and
hence the state) could be liable to victims for violation of their
rights. The resulting monetary damages would be paid out of the
public coffers and place an additional burden on the taxpayer,
hence their opposition. Senator Van Regenmorter indicated that as
a result of this concern language was added restricting suits for
monetary damages.

Finally, the Michigan victims®™ rights amendment was drafted to
provide that an assessment against defendants could be ordered by
the court to pay for the preservation and implementation of
victims®™ rights. This provision was added to allow the state to
shift the cost of implementation to the defendants. He cautioned
however that the state needs to be prepared to meet this cost
initially and not depend on revenues from defendants who frequently
are indigent. Senator Van Regenmorter indicated that the it has
cost the State of Michigan approximately $1 1/2 million dollars to
implement their constitutional amendment state wide, but in his
opinion it is well worth the cost.

The Senator would be happy to answer any questions that we may
have, or talk to any legislator that has questions. He is deeply
committed to victims and victims rights and may be a valuable ally.
His opinion as a Senator (and elected official) may be more
persuasive to other Legislators since he understands the political
implications of support for victims®™ rights.

Please keep me informed of the progress of your legislation.
I am prepared to return to Alaska as needed to ensure our goal of
passing a victims®™ rights constitutional amendment. Best regards
to you and your sister, Sharon, for a safe and happy holiday
season!

Sincerely,

L Akers
Deputy Director
CrimeStrike



LEGISLATION (cont'd)
* Forty-eight states now allow the use of victim impact statements.
e Seventeen states mandate court appearance for victims.
« Twenty-four states have plea bargain/consultation legislation.
« Forty-four states have victim/witness information statutes.
« Thirty-four states have notification of final disposition.

e Thirty-nine states have notification of the release of prisoners in felony
cases.

 Forty-six states have victim compensation programs.

 Every state, including the District of Columbia, have some sort of restitution
legislation, and 23 states have mandatory restitution legislation.

Source: National Organization for Victim Assistance, January 1988.

FOR FURTHER INFORMATION CONTACT:

National Victim Center

307 W. 7th Street, Suite 1001
Fort Worth, TX 76102
(8i7) 877-3355

U.S. Department of Justice
633 Indiana Avenue, N.W.
Washington, DC 20531

Bureau of Justice Statistics: (202) 724-7782
National Institute of Justice: (202) 724-2949
Office for Victims of Crime: (202) 724-6134

Federal Bureau of Investigation
Office of Public Affairs

10th and Pennsylvania Avenue
Washington, DC 2053S

(202) 324-3000
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Legislative Research Agency

130 Seward Street, Suite 218
Juneau, Alaska 99801-2196

Phon:: (907) 465-3991
Fax: (907) 463-3351

Alaska State Legislature

September 16, 1993

MEMORANDUM
TO: Representative Brian Porter i:r.m«PUrtIER

FROM: Paula d. Scavera
Legislative Analyst

RE: Constitutional Rights for Victims of Crime
Research Request 94.039

Your office requested copies of constitutional provisions from states that have constitutional
rights for critm victims. Attached you will find copies of pertinent constitutional provisions
from California, Colorado, Florida, lllinois, Kansas, Michigan, Missouri, New Jersey, New
Mexico, Rhode Island, Texas and Washington.

These "Victims Bill of Rights" became constitutional amendments through various political
methods. California’s began as a statewide initiative measure, which became Proposition 8,
was voted on by the people and became effective June 9, 1992. Other constitutional
amendments such as Missouri’'s, started out as a Senate Joint Resolution, which was ratified
by the electorate. New Mexico’s constitutional amendment is still a proposed amendment
which will be submitted to the people for their approval or rejection at the next general
election in 1994.

We hope this information is useful to you. |f you need further assistance, please contact this
office.

Attachments
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HAND-DELIVERED October 22, 1993
JOm . BRUBAKER

Ms. Daniella Loper
Legislative Assistant to
Rep. Brian Porter

716 W. 4th Ave, Suite 640

Dear Ms. Loper:

Enclosed for your review in connection with your work regarding the
proposed constitutional amendment being sponsored by Representatives
Porter, Barnes, and Phillips, is a copy of the implementing legislation relating
to Arizona's victims rights constitutional amendment. Attorney Linda Akers of
Crimestrike kindly provided this information to me earlier today.

Reviewing these statutes should serve to assist you and the sponsors of
the Resolution in understanding how one other state (Arizona) implemented
its victims rights constitutional amendment. | think reviewing the enclosed
statutes will assist in responding to questions which will foreseeably be
presented to you and/or the sponsors concerning actual implementation of the
proposed constitutional amendment (e.g., the enclosed Arizona statutes
specifically address which department or division of government has the
responsibility of keeping the victim informed throughout the criminal
proceedings). During the process of getting the Resolution passed to amend
the .Alaska Constitution, | foresee questions being presented by legislators
concerning the actual implementation of a victim's constitutional rights. 1
think if the major questions can be answered satisfactorily by referring to
specifics of other states implementation as an example, | believe legislators
will generally be more inclined to vote in favor of the Resolution. A review of
the enclosed statutes should provide you with a guide and a fairly good
working knowledge of how a victim's constitutional rights have been
implemented in another state's criminal justice system. | found the language
of the implementing statutes to be clear and concise and the length succinct -
which helps in quickly gaining an understanding of the overall scheme of
implementing victims' constitutional rights in a state criminal justice system.

Sincerelv

cc Sharon Nahomey
Janice Lienhart
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Art. 2 §1

CONSTITUTION

§ 1. Fundamental principles, recurrence to

Vi ay Reyiey Comanaes

'dDOIUbI!E s%curityd of ftehderzli.sm: Prgtectti.rggt_indi-
yidual liberty under the Arizona Copstitution-
Stan?e G. Xeldman ang Dav?d L. A%ney,QJO
Ariz.State LJ. 115 (1988).

Fundamental ré%hts and. judicial, feview--", 26' 21 -

Ariz.L.Rev. 5 (198%); 26 .Ariz.L.Rev: 23T(1984).

'of'cgnstitutional rights. Ariz-State L
3

Role of the supreme court In the adj'ugic%&n

p'2

Library-Reference®j-r, i3 ;. j,;

Constitutional Law <=>12 et seq., 44 et seq.
CJ.S. Constitutional Law 8§ 17 et seq., sS\et
seq.

L o] —i =

§ 2.

Political power; purpose of government

Library- References

Constitutional Law <*1.-
CJ.S..Copstitutional Law $>2 er se,ci.:
o M- N

*

= Notes of De'cisions’

1 In general _

~ State constitutional amendment, which permit-
ted victims of crime-to refuse-interviews-with
defendants was procedural, rather than substan-
live, even thoudgh amendment deprived-defen-
dants of method of discovery, since amendment
did not affect defendant's right to confront and
cross-examine witnesses at trial, and thus appli-
cation of amendment to pending cases did not

§2.1. Victims' Bill of Rights -

oF ‘o* sse* 1

"impair any substantive or vested rights of defen-
dants. State v. Warner (Appl990)-168Ariz. 261.
12 review denied......I-

The-power to grant franchises.resides-in the
state and a city in grantlng_a franchise acts as
an agent for the state. City of Mesa v. Salt

. River Pro'iect Agr. Img. and Power Dist. (1962

92 Ariz. 91, 373 P.2d

22, aiJEeaI dismissed S3
S.Ct. 1018, 372,U.S. 704,-10 II.

d-.2d.124. ;

.. Section 2.1.* (A)To preserve-and protect victims' rights-to justice:and due process. :

victim of crime has a right..........

\[{. To be treated with-fairness, respect; and dignity, and-to be free from intimidation
harassment, or abuse, throughout the criminal justicé process.

V 2. To be informed, upon request, when the accused or convicted person is release-

mfrom custody or has escaped.

To be present at and, upon request, to be informed of all criminal g)roceeding
-where the*defendant has the-righe.to be presenfc.-c= - - = - 7 %

1/4. To be heard at any proceeding involving'a post-arrest release decision, a negotiate-

plea, and sentencing: * e

5. To .efuse an interview, depo§ifié)n,.or.other discb\'/érifrequestb \the.defendant, th
defendant's attorney, or other person acting,on behalf of"the defendant....

To confer with the prosecution, after the crime against the victim has been cha[?e-
before trial or before any disposition of the case*andto Le infonned of the disposifl

b

1. To read pre-sentence reports. relating to the crime ac linst the victim when they a:
g 8 lleflpll_t_l_ .- -..,_ » .] n -

available to the defendant.

2



CONSTITUTION At. 2821
S To receive prompt restitution from the person or persons convicted of the criminal
‘onauct that caused the victim's loss or injury.
9. To be neard at any proceeding when any post~:onvici:on release from confinement
IS being considered.
10, To a speedy trial or disposition and prompt and final conclusion of the case aftet
the conviction and sentence.
11 To have all rules governing criminal procedure and the admissibility of evidence in
ail criminal proceedings Protect_wcﬂms‘ rights ana to have these rules be subject to
amendment or repeal by the legislature to ensure the protection of these rights.

12. To be informed of victims' constitutional rights.

(B) A victim’s exercise of any right granted by this section shall not be grounds for
dismissing any criminal proceeding or setting aside any conviction or sentence.

_ (1(13) “Victim" means a person against whom the criminal offense has been committed or
if the person is killed or incapacitated, the person's spouse, parent, child or other lawfu
representative, except if the person is in custody for an offense or is the accused.

(D) The legislature, or the people by initiative or referendum, have the authority to
enact substantive and procedural laws to define, implement, preserve and protect the
rights guaranteed to victims by this section, inducing the authority to extend any of
these rights to juvenile proceedings.

E) The enumeration in the constitution of certain rights for victims shall no' be
construed to deny or disparage others granted by the legislature or retained by victims.
Addition approved election Nov. 6. 1990. eff. Nov 26. 1299,

Historical Notes

Proposition 104 based on an initiative mea- '3 Ensure at all stages of the criminal jus-
sure. proposing an amendment of Article 2 of Ilceé)rocess h3i the duties established by article
the Arjzona Constjtution l@(the aduition of § 21. 1. 321 Constitution of Arizona, are fairly ap-
"oroviding for a victims' Bill of P.ights. was a- portior.ea among all law enforcement agencies,

provea by the electors at the November 6. 1!
general élection, as 98(Bocla|med by the governor
on Novemb- 26. 1990.

]9|g§WS 199d1. Ch. 229. § 2 effective January 1
provides:

Sec. .. ,Leglslatlve intent _

‘The legislafure recognizes that many inno-
cent persons suffer economijc loss and Personal
Injury or death as a result of cnminal acts. It Is
the intent of the legislature of this state to:

“l. Enact laws that define, imEIement, pre-

serve and protect the ngnts guaranteed to cnme
victims by article 1, 5°2.1, Constitution ot An-

:ona-

“2 Ensure that article |I, 5.21, Constitution
of Anzona. Is fu_II)(_ and fairly implemented and
tna: all cnme victims are provided with basic
ngnts of respect, protection, participation ana
héating of their ordeals.

prosecution agéncies, courts and corfections
agencies in this state. _
4, Ensure that employees of this state and
golltlcal subdivisions who engage, in the de-
tenuon, .nvestlganon. TOSfCUI%?n and adgu |ﬁa—

v.0n of cnme USe reasanpaple efforts to s Ha
cnme victims are accorded the ngnts establisne

by ar.icie 1. § 21 Constitution of Arizona."
| _—%.A 33. Ch. 1. § 3 eff. Dec. 4
1995 pr0VId S—

s Uab.,ly under vjctjms. bil, q(

rights

-'Until October 15, 1992 this state, a political
subdivision, agency, board or committee of this
state or an_employee or agent of this state or a
policicai sutidivision of this state is not liable for
a vioiayon of the victims' bill of ngnts pursuant
to articie Il, 52.1, Constitution of Arizona, title

chapter 40. Anzona Revised Statutes or court
rale.

Cross References

_Victims' Rights Implementation Act. see
| 134401 et seq.

Law Review Commentaries
'.-70ra_criminal procedure after the victim s discovery IIEE%%L Thomas B. DLxon, 23 Anz.St

3il of Rjgnts Amendment:

S Implicafigns of a
victim’s af) oHute nght to refusepa %e?endant's

LJ



At. 2831

CONSTITUTION

Notes of Decisions

In ?_eneral 1
Victim "2

1 In general

Trial ,udge could not order that dual juries be
emPane ed 'In first-degree murder case In which
state had requested imposition of death penalty
in the absence of approved guidelines or trial
court's obtaining approval from Supreme Court
Hedlund v. Supeérior Court In and For Maricopa
County, 1992, 832 PAd 219. .. o

_State constitutional provision which affords
victims right to speedy trial .or disposition does
not proride crime vicfims with any substantive
right to have dual juries empaneled; it does not
make: any .reference to procedures by which
«ight to Speedy trial .or.disposition is t0 be en-
eforced. eHediund v. Superior Court Ln and For
Maricopa County, 1992, 832 P.2d 219.

Victims” bill of rights does. not give crime
victim I’I?ht to refuse to testify at” accused's
criminal trial.  S.A. v. Superior”Court, In and
For County of Maricopa, 1992, 831 P.2d 1297.

Victims' Bill of Rights applied to case_filed
before effective date of the Bill of ngglts.
éBnSapp v. Martone (1992) 170 Aril. 237, 823 P.2d

Trial courts must follow and apply plain lan-

guage of Victims' Bill of Rights, rather than

§ 4. Due process of law

making ad hoc exceptions. K&%op v. Martone
(1992) 170 Ariz.-231, 823 P.2d 685.

_A_Ithou?h trial court orders' which required
victims of cnme to be interviewed, by defendant
may have been valid when entered,” legal basis
for order was supplanted and no longer ejdsted
when constitutional amendment which provided
victims right to refuse interviews became effec-
tive and, "thus, orders were no longer valid.
State v. Wamer (App.1990) 168-Arix.” 261; 812
P.2d 1079, review denied. ,

Victims who presently asserted right to pre-
clude any interview with defendants_ after effec-
mve date of amended state constitutional article
granting such right_ did not E)rerent'lssu_e of
retroactivity in special.action to enforce rlqht,
since amendment was not invoked for refusal to
be interviewed prior to amendment's effective
date. State v. Warner (App.1990) 168 Ariz. 261,
812 P.2d 1079, review.denied."

2. Victim - . m

Mother of two children alleged to-have heen
murdered was “victim'." under.Victims" Bill of
Rights and thus could properly refuse request of
defendant, her husband, todepose her, even
though defendant was charged with murder and
as an accessory, and mother was unnamed and
uncharged coconspirator: mother was'not an
"accuséd.” Knaoo v. Martone (1992) 170 Ariz.
237, 823 P.2d 685’

Law Review Commentaries

Fundamentall&%hts and judicial review. 26
), 26 Ariz.L.Rev.-237 (1984). Bf %stltutlona

Ariz.L.Rev. 5 (

judication

Role of the srpre e court in the a afior

d
nghis. Ariz.State LJ].

Librarv References

Constitutional Law <=5 et seq., 255.
CJ.S. Constitutional Law 8§ 704 et seq., 977.

WESTLAW Electronic Research

. See WESTLAW Electronic Research Guide fol-

lowing the Preface.

United States Supreme Court

Abortion o _
Mi firs, two—ﬁarent notlf(]catlon requirement,
%gaa/ g_elno , see_Hodgson v. Minnesota
1990, 110 S.Ct 2926, 497 U.S. 417,
L.Ed.2d 34

laint forms, timé limits, an
Py, see Ohio v. Akron Center Por Repro-

1

" DL TR M
It fbys. time imits, and opfidential-

ductive Heaith. 1990, 110 S.Ct 2972, 497
U.S. 502, 111 L.Ed.2d 405, on remand 911
F.2d 73L 733,
Unmarried natural father's I’I%ht tozprevent
" see Doe v Smith. 1988, 1085.Ct 2136, 486
U.S. 1305, 100 jLEd.2d 900.
Use of Public employees and mfecilities, see
Webster v. Reproductive Health Services,
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CONS LUTUTTON Art | §28

|uiion. is not a bar to consideration of a capita) case. People v Bean g661988)46Cal 3d 919, 2JI Ca)
defendant’s clﬂ_m thit the death PenaJt¥ IS dlSPfO— Rptr 467, 760 P2d 9%.
portionate to his culpability under (be Tacts of the

§ 28. Victims’ Bill of Rights

(@) The People of the State of California find and declare that the enactment
of comprehensive provisions and laws ensuring a bill of rights for victims of
crime, including safeguards in the criminal justice system to fully protect those
rights, is a matter of gTave statewide concern. The rights of victims pervade
the criminal justice system, encompassing not only the right to restitution
from the wrongdoers for financial losses suffered as a result of criminal acts,
but also the more basic expectation that persons who commit felonious acts
causing injury to innocent victims will be appropriately detained in custody,
tried by the courts, and sufficiently punished so that the public safety is
protected and encouraged as a goal of highest importance.

Such public safety extends to public primary, elementary, junior high, and
senior high school campuses, where students and staff have the right to be safe
and secure in their persons.

To accomplish these goals, broad reforms in the procedural treatment of
accused persons and the disposition and sentencing of convicted persons are
necessary and proper as deterrents to criminal behavior and to serious
disruption of people’s lives.

(b) Restitution. It is the unequivocal intention of the People of the State of
California that all persons who suffer losses as a result of criminal activity
shall have the rigbt to restitution from the persons convicted of the crimes for
losses they suffer.

Restitution shall be ordered from the convicted persons in every case,
regardless of the sentence or disposition imposed, in which a crime victim
suffers a loss, unless compelling and extraordinary reasons exist to the
contrary. The Legislature shall adopt provisions to implement this section
during the calendar year following adoption of this section.

(c) Right to Safe Schools. All students and staff of public primary, elementary,
junior high and senior high schools have the inalienable right to attend
campuses which are safe, secure and peaceful.

(d) Right to Truth-in-Evidence. Except as provided by statute hereafter
enacted by a two-thirds vote of the membership in each house of the
Legislature, relevant evidence shall not be excluded in any criminal proceed-
ing, including pretrial and post conviction motions and hearings, or in any
trial or hearing of ajuvenile for a criminal offense, whether heard in juvenile
or adult court. Nothing in this section shall affect any existing statutory rule
of evidence relating to privilege or hearsay, or Evidence Code, Sections 352,
782 or 1103. Nothing in this section shall affect any existing statutory or
constitutional right of the press.

(e) Public Safety Bail. A person may be released on bail by sufficient sureties,
except for capital crimes when the facts are evident or the presumption great.
Excessive bail may not be required. In setri g, reducing or denying bail, the
judge or magistrate shall take into considera on ve protection of the public,
the seriousness of the offense charged, the previous criminal record of the
defendant, and the probability of his or her appearing at the trial or hearing
of the case. Public safety shall be the primary consideration.

A person may be released on his or her own recognizance in the court’s

I Beginning in 1992,
(e 1B indicate change) or addition). * * * indicate osuuiona. 77



At | 828 CONSTITUTION

discretion] sutgectt] the same factors ?onsrdered in settrngS ba‘l However, no
Rersonc arged with the commission of any serious felony Shall be released on
IS O her own recognizance.

Before an erson arrested for a seriqus feIon?/ m&a rgle%sed on hail, a
hearing be held before the ma%rstrate 0 gye rosecutrn%
attornéy sh | be given notice and reasonable op ortunrt to be h ard on th

matter.” When a ud%e Or magistrate gtrant% or denjes %r release on a
Personsown re 31 nizance, e reasons for that decision shaII e stated in the

ecord and Included in the court’s minutes.

0 Use of Prior Convrctrons Any prior felony conviction of any person in any

criminal proceed rn% W ether adult or uvenrle shall subsequently be used
without Irmrtatlron or oseaho chment or enhancement of sentence
In any criminal proceeding, When a rror felony conviction 1s an element'of
any felony offense, it shall"be proven to the trief of fact ir open court,

@ As used in this article, the term “serious felony" is any crime defined in
nal Code, Section 1192.7(c).
Adopted June 8 19

Collateral References:

Witkin S Epstein, Criminal Law _$2d ed) 887, 8 1253 135, 1453 1474, 1487. 1492, 1497, 1509, 1526,
1527, 1, 2241, 2521, 255

Witkin Evidence & ed) §5 200, 1962, § 326, 624 1313 1791 1911, 1968

Cal Jur 3d (Rev) Constitutional Law § 10, Criminal Law §§ 51, 54 2040, 2215, 2582, 3131, 3167, 3247,
Delinguent and Dependent Children § 155

Modern CaJ Discovery (4th ed) 8§ 188, 22.10.

Cal Trial Handbook 2d (BW. 1987)§116 1414, 1919, 28:13. 28%.

Preservation of material evidence in California: does People v. Hitch survive California v. Trombetta. 13
Hast Const LQ 14/,

The “Safe Schools” provision of the California Constitution: Can a nebulous constitutional right he a
vehicle for change (right to safe schools under the “Victims' Bill of Rights")? 14 Hast Const L
Admrssrbrlrty 0 exPen testimony in child sexual abuse cases in California: Retire Ktlly-Fryan retur to
a traditional analysls. 22 Loyola' U of LA LR 1103

Warrant re rrement for bugged informants under the California nghi to pnvacy. 14 Pacific L) 1067.
Victims' rights symposium. 23 Pacific LJ 815,

Enhancing sentences with prior feIonY convictions: The limns of “without limitation." 23 Pacific LJ 105L
Truth in evidence and the privilege clause — a compromised relationship. 23 Pacific L) 106L
Br?f)gslrtron 8and the exclusionary rule: Towards a new balance of defendant and victim nghis. 23 Pacific

Proposition & California Law after In re Lance W. and People v Castro. 12 Pep L R 1050
Progosrtron 8 (the "Victims’ Bill of Rights") and the California Supreme Court: Interpretation run riot?

Restrrctrng}Ganér CIott]rﬁ in Public Schools: Does A Dress Code Violate A Student's Right of Free
Expression

Proposition 8 It may go beyond the Fourth Amendment. 19 Southwestern U LR 57.

The wrongs of victim’s rights. 37 Stan LR 937.

Dilution of Fourth Amendment rights on public high-scbool campuses. 21 USF LR 5.

Symposium: Proposition 8 comes of age. 13 Western St LR 1

NOTES OF DECISIONS

The provisions of a statewide rnrtratrve measure,  pose. Brosoahan v Brown (198%) 32 Cal 30 236, 1%
own as The Victims' Bill of Rg s, Were e OB Cal Rptr 30,651 P2d
a ermane to pac other an thus atrs led toe

u't?@ce ng atdnrtratrven]asgu&s u% aEsrn- of F!]Bhs“veng] ecoHrsj1 Htgwgrevrsron of HtJe state

e mea ure's severa facets, w Congfitution, rather than  a mere amendment
matters such . as restrtutron safe schools arI an thereqf, 50 s to require its adopnon, pursuant 1o a
prior convictions, shared the common cancern of  constitutional convention or legislative submission
Bromotrng Ahe rrghts of actual or Rotentral crime  to the people. The measure's quantitative changes
Ictims, and it was this %oal that uhited all of the  which ‘amounted to repealing one constituti nal
measure's provisions in advancing its common pur-  section and adding another, Were not so extensive

Beginning in 1992, |G]\M
78 it indicaie changes or eddinons < e e indicate omissions.



ARTICLE Il

Section 16a. Rights of crime victims, Apy person who is a.victim of a
cnmﬁ}ﬁ act, or u%ﬁerso rHe3| neeé pyup rdslan| rsurvm t qb
%te#a ers [f suc ers% rsg eased, shall have t er) ttQ e

du tICe progess. Allt?rmmo Bﬂy m oP ing the term crltl afstages shall

ed by the general assem

ernor. (See Laws 1991, p.
Section 30b. No Protec%ed Status Base? on. Homosexual, Lesbla? or

L Bill of Rights
; When "elevant orme t at all critical Stages of the cri
As eg cted November ]9%2 Effective upon proclamation of the Gov-

EmexH Orieptation. Neither the State ot Colprado, HOl]lgh any.of its

ranches 0 %partmens nar angci Its agen |es 0|tfc subdivisions,

munf Palmes r school dlftrICtS hall enact; a g [ enfo 3 ané/ stﬁtute
tion, ordinance or. policy where |, leshian ar b'Isexua

(IJ 1on. c nduct, act| es or rel atlor?/ h|0m0ﬁaﬁuconstltute or otherW|se[)
i ?

the a3|so or entit e any. person orcas ersons to have ?rca|m ang/
mmow atus qut gerences aPs orca|m discrimin
tion. THis ect|onot onstitution shall be in all respects sel executmg

off fﬁ]e (étgt\il eb the people November 3 1992 Effective upon proclamation

Editor’s note:; Although this section was numbered as section 30 as it appeared on the ballot,
forease oflocation it has been numbered as section 300.

ARTICLE VII
Suffrage and Elections

Section 7 Gener% %C'[IPH The general election shall be held on such
day as may be prescribed

As amengded November — Effective upon proclamation of the
Governor. (See Laws 199% 3’2%'?%2) bon

ARTICLE IX
Education

Section 1 Supervision of schools - hoard of education. (1) . The general
superws?on of twé pu%l?c schooqs o? the state shaﬁ1 evest&? in ebgar
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Article | CONSTITUTION OF THE STATE OF FLORIDA

SECTION 9. Due process.—No person snail be
dePrlved of life, liberty or procerty without due process
ol law, or b® twice put mieooardy for the same offense,
or be compelled in any criminal matter to be a witness
against himself.

SECTION 10. Prohihited laws.—No hill ol attainder,

ex post lacto law or law impairing the obligation of con-

tracts shall be passed,

SECTION 11. ImFrisonment for debt.—No person
shall be imprisoned for aeot. except in cas> s of fraud.

SECTION 12. Searches and seizures.- The right of
the people to be secure in their persons, hr uses, papers

and effects against unreasonable s arches and sei-
zures. and against the unreasonable u .erception of pri-
vate communications by any means, shall not be vio-

lated. No warrant shall be isSueo except upon probable
cause, supported by affidavit, particularly describing the
place or places to be searched, the person or persons,
thing or things to be seized, the communication to be
intercepted, and the nature of evidence to be obtained.
This right shall be construed m conformity with the 4th

Amendment to the United States Constitution, as inter-

preted by the United States Suoreme Court. Articles or
information obtained in violation of this right shall not be
admissible in evidence if sucn articles or information
would be inadmissible under decisions of the United
States Supreme Court construing the 4th Amendment

R SN

SECTION 13. Habeas corpus.— The writ of habeas
corpus shall be ?rantable of right, freely and without
cost. It shall be returnable without delay, and shall never
be suspended unless, in case of rebellion or invasion,
suspension is essential to the public safety.

SECTION 14. Pretrial release and detention.—
Unless cha(?ed with a caoital offense or an offense pun-
ishable by lite imprisonment and the oroof of guilt is evi-
dent or the presumption is great, every person charged
with a crime or violation of municipal or county ordinance
shall be entitled to pretrial release on reasonable condi-
tions. If no conditions of release can reasonably protect
the community from risk of physical harm to persons,
assure the presence of the accused at trial, or assure the
:jntegrlt){j of the judicial process, the accused may be

etained.

MI*tory.—*m HJR «3-n '982 jaooiM '9®

SECTION 15. Prosecution for crime; offensea com-
mitted by children.— . o _

(a) No person shall be tried for capital crime without
Fresentment or indictment oy a grand jury, or tor other
lelony without such presentment or indictment or an
information under oath filed by the prosecuting officer of
the court, except persons on active duty in the militia
when tried by courts martial . ,

Eb) When autnonzeo z. aw a cnild as therein
defined may be charged with a violation of law as an act
of delinquency instead of crime and tried without a [ury
or other requirements appncaole to criminal cases. Any

Article |

child so cnargec snail, upon demand made as provided
by law before a trial in a {uvemle proceeding, be tried in
an approonate court as an adult. A child found delin-
quent shall be disciplined as provided by law.

SECTION 16. Rights of accused and of victims.—
(@) 'n ail criminal prosecutions the accused shall,
upon demand, be informed of the nature and cause of
the accusation against him, and shall be furnished a
copy of the charges, and shall have the right to have
comoulsory process for witnesses,,.to confront at trial
adverse witnesses, to be heard in person, by counsel or
both, and to have a speedy and public trial by impartial
|ury in the county where the crime was committed. If the
county is not known, the indictment or information may
charge venue in two or more counties conlunctlvely and
proc.” that the crime was committed in that area shall be
sufficient; but before_pleadm% the accused may elect in
which of those counties he will be tried. Venue for prose-
cutioo-of crimes committed beyond the boundaries of
the state shall be fixed by law. .
A (b) Victims c¢' crime or their lawful representatives,

Lincluding the next of km of homicide victims, are entitled

to tbe right to be -nformed, to be present, and to be
‘heard when reie-"ant, at all crucial sta%es of criminal ?ro-
ceedings. to the extent that these rights do not interfere

VR e el

~SECTION 17. Excessive punishments.— Excessive
fines, cruel or unusuai punisnment, attainder, forfeiture
of estate, indefinite imprisonment, and unreasonable
detention of witnesses 3re forbidden.

~ SECTION 18. Administrative penalties.— No admin-
istrative agencP/.snall impose a sentence of imprison-
ment, nor stvtll it imoose any other penaltv except as
provided by law.

SECTION If. Costs.—No person charged with
crime shall be compelled to pay costs hefore a judgment
of conviction has become final.

SECTION 20. Treason.— Treason against the state
shall consist only m levying war against it. adhering to
its enemies, or glvln? them aid and comfort, and no per-
son shall be convicted of treason except on the testi-
mony of two witnesses to the same overt act or on con-
fession in open court.

SECTION 21. Access to courts.—The courts shall
be i”~en to every person for redress of anr m(sury., and
Jdus|t|ce shall be administered without sale, denial or

elay.

SECTION 22. Trial bgjury._— The right of trial bwury
shall be secure to ail and remain inviolate. The qualifica-
tions and the numoer of jurors, not fewer than six, shall

be fixed by law.

SECTION 23. Right of privacy.— Every natural per-
son has the right to oe let alone and free from govern-
mental intrusion into ms onvate life except as otherwise
orovided herein. This section shall not be construed to
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Art. 1, 88.1 CONSTITUTION OF 1970

§ 8.1. Crime Victim's Rights

(@) Crime victims, as defined bylaw, shall have the following rights as*
provided by law:

() The right to be treated with fairness and respect for their dignity
and privacy throughout the criminal justice process.

(2) The right to notification of court proceedings.

(3) The right to communicate with the prosecution.

(4) The right to make a statement to the court at sentencing. Y

(5) The right to information about the conviction, sentence, imprison- *
ment, and release of the accused.

(6) The right to timely disposition of the case following the arrest of the
accused.

(» The right to be reasonably protected from the accused throughout
the criminal justice process.

(8) The right to be present at the trial and all other court proceedings
on the same basis as the accused, unless the victim is to testify and the
court determines that the victim's testimony would be materially affected
if the victim hears other testimony at the trial.

(9) The right to have present at all court proceedings, subject to the
rules of evidence, an advocate or other support person of the victim's
choice.

(10) The right to restitution.

(b) The General Assembly may provide by law for the enforcement of this
Section.

(c) The Generrl Assembly may provide for an assessment against convicted
defendants to pay for crime victims’ rights.

(d) Nothing in this Section or in any law enacted under this Section shall
be construed as creating a basis for vacating a conviction or a ground for
appellate relief in any criminal case.

Adopted general election Nov, 3, 1992, eff. Nov. 3, 1992,
Historical Notes
Schedule: This Amendment takes effect upon its ap-

The schedule contained in the 1992 amend-  proval by the electors of this State.
ment provides:

*

8 9. Balland Habeas Corpus

All persons shall be bailable by sufficient sureties, except for the following
offenses where the proof is evident or the presumption great: capital offenses;
offenses for which a sentence of life imprisonment may be imposed as a
consequence of conviction; and felony offenses for which a sentence of
imprisonment, without conditional and revocable release, shall be imposed by
law as a consequence of conviction, when the court, after a hearing, deter-
mines that release of the offender would pose a real and present threat to the
physical safety of any person. The privilege of the writ of habeas corpus shall
not be suspended except in cases of rebellion or invasion when the public
safety may require it.

a6
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CASE ANNOTATIONS
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Attorne General's Opinions:
Lty lection to per it or roh|b|t sale of liquor by the
drink; city's authority to prevent licensure thereof. 91-9L

Art. 15 815

CASE ANNOTATIONS
26. Amendment to Art. 11 § 1of Kansas Constitution

jonas self executtng relatlge to assessment and taxation 0

P y noted. “Colorado Interstate (as Co. v. Board o
19908n County Comm'rs. 247 K. 654, 659, 802 P.2d

§ 12

Attorney Ceneral's Opinions:
%ers?np or nonpmembershlp in labor organizations.

Membership or nonmembership in labor organizations;
re resentatloit fee; %gaployer and employee relations, -
rights of employees.

8 IS, Victims’ rlght ‘a% Victims of
crime, as defined by law, shall be entitled to
certaln ba5|c nghts |nc|ud|ng the nght to be
informed of and to be present at public hear-

“ZE

.ings. as defined by law, of the crUIUMI Justice

process, and to be heard at sentencing or at
any other time deemed appropriate by the
court, to the extent that these rights do not
mterfere with the constitutional 0r statutory
rights of the accused.

(b) Nothing in this section shall be construed
as creating a cause of action for money damages
against the state, a county, a municipality,”o
any of the agencies, instiumentalities, or em
Ployees thergof, The legislature may provide
or'other remedies to ensure adequaté enforce-
ment of this section.

(c) Nothing in this section shall be construed
fo authorize a court to set aside or to void a
fmdtntI; f?unty or not quilty or an acceptance
of a plea of quilty or to set aside any sentence
|mpose(i| or any other final disposition in any
crimina

History: L. 1992, ch. 343, 8 1; Nov. 3, 1992,

List of Amendments and Proposed Amendments to the
Kansas Constitution

YEAR SUBJECT

ART.  SEC.

1990. A proposition to revise artlcle 6 of the constitution of the state of Kansas,

1990:

or 245132, Agalnst 317625 ......

relatlng to education. L. 1990, ch. 371; H.C.R. 5010: rejected Nov. 6, A

1992. A ?roposmon 'to amend section 1 of artlcle 11 of the constltutton of the

sta

e of Kansas, relating to the taxation of property. L. 1992, ch. 342
H.C.R. 5007; adopted Nov. 3, 1992: For 473 ,415: Aqainst 421,313 (Unofficial

T 1

1992. A proposition to amend article 15 of the constitution of the state of Kansas
ddlng a new section thereto, prescribing certain rt%hts for victims of

crime. L, 1992 ch. 343: S.C.R. 1634 adopted Nov. 3
Against 145 374 (Unofficial count] .........

992: For 775,846:



MICHIGAN CONSTITUTION
V. Crawford (195) 383 NW.2d 1 147
pp. 244,

V. RIGHT TO APPEAL "

Vaiverof right to appeal s

sentencing issues not first presented to
>urt are considered waived for a;;peal,
v. Rodriguez (1991) 480 N.W.2d 287. 192

pp-1- & : -
idants did not waive.their right_to_appeal
?{,suppressmn'lssue bY.JJI.eadmdg guilty,
uilty pleaa were accepted in understand-
t defendant's right to appeal suppression
as not waived;' defendants were entitled
ipeal on the merits or to have their pleas
€. People v. Reid (1984)'362 N.W.2d.655,

h.3262" v j40 0 L Ey i,
eaentencing. right to-appeal ;r _

dant was entitled to appeal as of right
sentencing where his first sentence was
10n appeal and his resentence was based
onc};mal conviction'and. resulted in less-
nee than- originally imposed; it was sen-
ot court's decision to grant or deny de-
s motion for resentencing, that-was be-
ealed. People v;-Martinez (1992) 485
124, 193-MiduApp. 377.

, , Um
lilty plea, right to appeal
mrial court can accept plea- of guilty
ted upon defendant's waiver of right to
ourt must determine if waiver is volun-
.owwg. and intelligent; furthermore,
ust determine, whether agreement m-
muver of right to appeal, defendant's
as well aa conviction and; if sc* whether
t understands and agrees;- to determine
waiver meets such requirements, court
nsider ail, relevant, facta and.drcum-
iurrounding. waiver, including; nature
is of, agreement and. age/, experience,
round of defendant -People v. Rodrr
Uk.480.N.W.2d.28T" 192 MichtApp. .

ue of pleadin? guilty, defendant waives
review of. all nonjurisdictionai defects-
ution. People v. Rodriguez.(1991) 480
87, 192 MkitApp. 1., ..

ant may voluntarily and knowin(]]Iy
isotudonal. right to appeal guilty plea
I’and sentence while reserving right to
leave u> apﬁearand, right to appointed
ccounsel, when indigent-_in exchanqe
ing or sentencing concessions: People
ue* (1991) 480-N.W-.2d 287. 192 Mich.

ints waiver of hli right*to appear in
un does not prechide him from obtain-
Ite. review-of hia sentence or conviction
when" warranted:Peosze_ v. Rodri-
) 480 N,W.2d 287, 192 Mich.App. 1.

\ Tv, mwCXV\
Art. 2 §1

Nota 18
j 24. Rights of crime victims: enforcement: assessment against convicted defendants

prg\(/ai%eo?lllby ('QW:Crime victims, as defined by law, shall have the following rights, as

The right to be treated with fairmess and respect for their dignity and privacy
throughout the criminal justice process. K

The right to timely disposition of the case following arrest of the accused.

prgggssright to be reasonably protected from the accused throughout the criminal justice

The right to notification of court proceedings.
attTerrlw% right to attend trial and all other court proceedings the accused has the right to

MICHIGAN CONSTITUTION

The right to confer with the prosecution. J
The right to make a statement to the court at sentencing.
The right to restitution. -

The righ(ti to information_about the conviction, sentence, imprisonment, and release of
the accuseq; DO .

(2) The legislature may provide by law for the enforcement of this ;ection.

3) The Iegislatur_e may provide for an assessment against convicted defendants to pay

fo$ crime victims' rights.

Enactment ratified Nov. 8, 1983, Eff. Dec. 24, 1983

Historical Notes

The 1983 enactment wa3 (Proposed by 1988 and approved by the electors as Proposal B at
House Joint Resolution P, and was submitted to  the November 8. 1988, general election.

ARTICLE 1l
Elections

WESTLAW Computer Assisted Legal Research
WESTLAW supplements.your legal research in many ways. WESTLAW allows you to 7
eupdate your, research-with the moat current information -, ,
eexpand your library with additional resources oFi _e
eretrieve direct history, precedential history and parallel citations with the Insta-Cite service

For more information on using WESTLAW to supplement your research, see the WESTLAW
Electronic Research Guide, which follows the Preface. .

§ 1L Qualifications of electors; residence

Nolea of Decisions <

al requirement that all individuals mwho meet
citizenship, residency, and age requirement! be
allowed to vote. Fereney v."Secretaryof State
16. Primary elections (1991) 476 N.w.2d 417, 190 Mich.App. 398. ap-
Requirement that person declare party prefer-  peal denied 482 N.W.2d 768, vacated in part on
2% fefore V0tln§ in closed {)res,ldentlal grlmary other grounds 486 N.W.2d 664.
Id_not violate State Constitution; closed . pn- Primaries are basically party functions so that
mai7 system was not prohibited by consotutjon- there is legitimate state interest in reaoscting

Primary elections 18"



TV i S S C LAJTV

WESTLAW -9Y15/3

Citation Rank(R) Page(P) Database Mode
MO CONST Art. 1, s 32 R 10F ! STAT-ALL TERM
>V.A.M.S. CONST. Art. 1, s 32

VERNON'S ANNOTATED MISSOURI STATUTES
CONSTITUTION OF 1945
ARTICLE I. BILL OF RIGHTS
COPR. (c) WEST 1993 No Claim to Orig. Govt. Works
Current through amendments approved 11-3-92

>s 32. (Crime VICTIMS’ RIGHTS)
> < Section head was editorially supplied >

Section 32. 1. Crime victims, as defined by law, shall have the following
rights, as defined by law:

(1) The right to be present at all criminal justice proceedings at which the
defendant has such right, including juvenile proceedings where the offense
would have been a felony if committed by an adult;

(2) Upon request of the victim, the right to be informed of and heard at
guilty pleas, bail hearings, sentencings, probation revocation hearings, and
parole hearings, unless in the determination of the court the interests of
justice require otherwise;

(3) The right to be informed of trials and preliminery hearings;

(4) The right to restitution, which shall be enforceable in the same manner as
any other civil cause of action, or as otherwise provided by law;

(5) The right to the speedy disposition and appellate review of their cases,
provided that nothing in this subdivision shall prevent the defendant from
having sufficient time to prepare his defense;

(6) The right to reasonable protection from the defendant or any person acting
on behalf of the defendant;

(7) The right to information concerning the escape of an accused from custody
or confinement, the defendant’'s release and scheduling of the defendant’s
release from incarceration; i-.nd

(8) The right to information about how the criminal justice system works, the
rights and the availability of sendees, and upon request of the victim the

right to information about the crime.
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22" Rights of rictima of crimca tlt'a@

A rictnn of a crime ahall be treated with faineaa, compaaaion and r-erpectb%/ th]
OTminaV/ justice- ayatam. A victim of a crime shall not be denied tha right to be
present at public judicial proceeding® except when, prior to completing taafissooy aa
a antnoaa, the victim |aPropert2/ sequestered in-accordance with law or tha'Rilaw
Governing tha Cojirta of tha Stata’ of Naw Jersey. A victim of a crime shall be

entitled t0 those rights and remedies aa may be provided by the Legislature.. For
the purposes of this paragraph, “victim of a crime” means: a) a person who. has’

Last addttom In text.Indloated- bv underline: deiettone bv eMueuto-
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Art. W, 0 22 CONSTITUTION OF NEW MEXICO Art. I, 8§24

Sec. 22 [Alien landownership.]

Until otherwise provided by law no alien, ineligible to citizenship under the lav/s of the
United States, or corporation, ¢ é)artnershrp 0r-association, a marorrty of the stock or
interest in which is owned or held by such aliens, shall acquire title, leasehold or other
interest in or to real estate in New Mexico. (As amended” September 20, 1921.)

Cross references. — As to statutory auéhorrty fti Rlohrbrtron against ownership of real properl
mﬁem t0 acgurre or hold real estate by deed Mexico 5 persons other thag1 _Lénrte Sates

e]nta]r};;Zl r otherwise, see 45-0-112 citisens. 1981 B tty Gen. No
amendm nt ng % rog e g/ Phrase ‘eligibJe tocrtrzenshri) means \Berson
b. 9 Laws ]E%tgan adgﬁte ahtt % Ctl? eon |n t) a class which 1s e %ble and who is
elddo eEte r20 d a, Vot caa ecomrn a citizen upon due comg iance
Eormerm\rl)vrgatp th tarrrger?rs%mct I?r Ssegar%bew |c§ \év:;trizr(r)aturalrzatron ans. 156264 Op. Atty Gen. No.
ELWEEN TESI entarens and citizens in regar Law reviews. — For article, "The Perils of Intes-
3/ the ownership or descent of proPery tate Succession in New Mexico and Related Will

Constitutionality_of alien land laws is open to i
certarn doubts. -4 Op. Att'y Gen. No. 63-120. Prg\bnlqenjtar sede 7|_NaRt aRnedsOéJcheSs ﬂefﬁgnglf)_ A
e islation enacted prror to"amendment H e Jur. 24 Aliens and Cifizens & 2003

le,ze Orfvé%f)ﬂ h to %Sﬁﬁ“tne aaéqﬁ',nr,err,] of :heat for alienage of owner, or Kindred of owner,
| terest W ateve(rJ el estate y an aﬂeg WE drrles mtcestate r]iﬂl-R 1231: 19 AL2§ Alﬁﬁlgr
rrg le to citix ns r and H grslatron enacte SC 73t0 proplg%vélo alien corporation,
E ac nt crgu ate& {‘”‘?He“ evvords urr?t\ﬂsr&nleorwm Escheat aa affecting contract for sale or lease to
e L R A e
rohi |t|on suspended. — cause 2-112 ate regulation of landownership by alien corpora-
Was enacted subse uent to the i/—g [h 13a29 POy P

amenﬁment to this section, it oper tes to suspend]ghZl 3 Cls. AIrens 116 17.

Sec. 23 [Reserved rights |

The enumeration in this constitution of certain rights shall not be construed to deny,
impair or disparage others retained by the people.

mparable provisions. — Idaho Const., an. 1 Wyoming Const., an. 1. § 36.

lowa- Coist, art. 1 § % i Jir, 2 AL and C1.5. eferepges. —
owa Coist., ar

Montana Const.. art. II. § 34. 16CJ.S. Constrtutronal Law &8 ,58 16ACJ.S.
Utah Const., art. [, § 25. Constitutional Law § 445

Sec. 24. (Proposed) [Victim3 rights.]

A. A victim of arson resulting in bodily injury, aggravated arson, aggravated assault,

ag?ravated battery, dangerous use ofexplosives, negligent use ofa deadly weapon, murder,
voluntary manslaughter, involuntary manslaughter Kidnapping, criminal sexualpenetra-
tion, criminal sexual contact ofa minor, homicide by vehicle, great bodrlK injury bfy vehicle
or abandonment or abuse ofa child or that vrctrmsrepresentatrveshall ave the following
rights as provided by law:

1) the right to be treated with fairness and respect for the victim's dignity and
privacy throughout the criminal justice process;
gzg the right to timely drsgosrtron of the case;
3) the right to be reasonably protected from the accused throughout the criminal
justice. Erocess

right to notification of court proceedrng ; _
OI<5| the rightto attend all public court proceedings  theaccusedhastherightto
atten
1) the right to confer with the prosecution; ,
‘1> the rightto make a statement to the court at  sentencingandatanypost-

sentencing hearings for the accused;
<> the right to restitution from thr person convicted of the criminal conduct that

caused the victims loss or injury;

128
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An. IlI. 31 DISTRIBUTION OF POWERS Art. I, 81

(9) the right to information about the conviction, sentencing, imprisonment, escape
or release of the accused, _ _ o _
1101 the right to have the prosecuting attorney notify the victim's employer, if
requested by the victim, of the necessity of the victim's cooperation and testimony in a
cogrt proceeding that may necessitate the absence of the victim from work for good cause;
an
111) the right to promptly receive anr property belonging to the victim that is being
held for evidentiary purposes by a law enforcement agency or the prosecuting attorney,
unless there are compelling evidentiary reasons for retention of the victim's property.
B. A person accused or convicted ofa crime against a victim shall have no standing to
object to a_nY failure by any person to comply with the provisions ofSubsection A ofSection
24 of Article 2 of the constitution of New Mexico. _ _
C. The provisions of this amendment shall not take effect until the legislature enacts
laws to implement this amendment.

Compiler™ note*. — Section 2 of S.J.R. No. 4 r%ec_tion atthe next?eneral election or at any sggcial
(Laws 8 nﬁ) ovides that this proposed amendment election prior to that date which may be called for
shall be submitted to the poi-pie for their approval or thRt purgose.

ARTICLE Il
Distribution of Powers

Sec, , I
1 Separatl(on of deﬁalum

workers’ compensation %0 dyfestablishment of
Section 1 [Separation. of departments; establishment of workers’
compensation body.

the legislative, executive and [|ud|C|aI, and no person or collection of persons charged with
the exercise of powers properly belongflng to one of these departments, shall exercise any
powers Proper|¥ belonging to either of the others, except as In this constitution otherwise
expressly directed or permitted. Nothing in this section, or elsewhere in this constitution,
shall prevent the legislature from establishing, by statute, a body with statewide
jurisdiction other thanthe courts of this state for the determination of rights and liabilities
between persons when those rights and liabilities arise from transactions or occurrences
involving personal injury sustained in the course of employment by an employee. The
statute shall provide for the type and organization of the bodly, the mode of appointment or
election of its members and such other matters as the legisfature may deem necessary or
proper. (As amended November 4, "986.)

| G g

“ATe JsTation Valdh Rll?ect%' courts.
B. Ledislation ImProgerIy Cohn eraln Powera on. Courts.
C. Im [0 er Interference’ with Ju |ﬁ§1|r y Legislature.

[V. Judicial Review qver Legislative Affairs.
V. Powera of Executive Department.

1 GENERAL CONSIDERATION. St te_ﬁonstitutions.are not Pr.ant* of power t0

the legislative, executive or jugdiciary branches, byt
. Cross-references, — As to the workers' compensa-  are linttations onﬁl owersjofjeac?l y?ndfl no%ré CH

it i B ML sy ESEIRLA L B
bt B SR e LB
175680 f0r ana 92,418 against, ‘added e last o~ NM: %51, 76 591 1l y(lSSgQ P o
sentences. Each of three departments of government Ia

129

The powers of the qovernment of this state are divided into three distinct departments,
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235 DECLARATION OF RIGHTS Art. 1. 824

Section 22. Right to bear arms. — The right of the people to
keep and bear arms shall not be infringed.

_Cross References. Federal guaranty of
right to bear arms. U,S. Const..” Amend. II.

Conn. 1965 Const., art. First. § 15.
Mass. Const. (5 18

omparative Provisions. Bearing arms:
NOTES TO DECISIONS

1 Licensing Requirements. _ volver on ong's person except in his home, his
Constitutional guarantee of the right to R!ace of business, or upon Iandlgossessed by
keep and bear arms 1 not Infringed by state  him. State v. Storms. R.I. 121, 308 A.2d
licensing requirements in § 11-47-8 which 3 (1973).
prohibit’unlicensed carrying of a pistol or re-

Section 23. Rights of victims of crime. — A victim of crime
shall, as a matter of right, be treated by agents of the state with
dignity, respect and sensitivity during all phases of the criminal
justice process. Such person shall be entitled to receive, from the
perpetrator of the crime, financial compensation for any injury or
loss caused by the perpetrator of the crime, and shall receive such
other compensation as the state may provide. Before sentencing, a
victim shall have the right to address the court regarding the impact
which the perpetrator’s conduct has had upon the victim.

Section 24. Rights not enumerated — State rights not de-
pendent on federal rights. — The enumeration of the foregoing
rights shall not be construed to impair or deny others retained by the
people. The rights guaranteed by this Constitution are not depen-
dent on those guaranteed by the Constitution of the United States.

Cross References. Federal guarani.es as
to rights retained by people, “U.S. Const.,

Amend. 9. 10.
NOTES TO DECISIONS
Anatysis E{roper exercise of chat power. State v,
"RJ'usﬁ{ﬂtable astsault."t amsdell. 109 R.I. 3C0, 285 A.2d 399 (1971).
Ight 10 TESISL arrest. 3. Unreasonable Seizures.
Yireaspnable seizures. By constitutionally providing against un-
o aeff%ncst?hg articular city tr,ealfonable seizyres the pe0_|ftJIef ave mferebnl—
- ially recognized the necessity for reasonable
Localself-government. reguylationg I thic reqard. Kavanah._ v

“This section does not secure to husband the ~ aopeal dismissed, 38% L;-S- 516, 82 S. Ct. 52

rhght tg commi the "justifiable” assault upon 7 L Ed. 2d 521 H962
the wife, Berberian”v. Berberian. 109 R.l. 4, Self-Defense.

213. 284 Aad 72 (1971). No right of self-defense is. assured by the
2. Right to Resist Arrest. Provmon that the enumeration of nghts in

Any ngnts reserved to an individual by the  the declaration_of rights shall not be con-
state constitution were subject to the general  Strued to |mPa|r or deny others retauned bg
assembly’s police power, and_the abolition of  the peogle. State v. Storms, 112 R.l. 121, 30
the righit to resist an unlawful arrest was a  A."21 463 (1973).



TEXAS CONSTITUTION evS At. 1§90

school district alleging deprivation of their con- affidavit of superintendent's coFies of relevant
stitutional statutory rights by school district in correspondence and board policies, _including
refusing to allow hearing before gPard of trus&- board‘ssd‘]'ggen forum.".  Corpus Christi I,ndfgen-

ees In which they could complain of superintend- dent |7%63L v Padilja (App 13 DisLI986)

ent s denial of their employee grievances; school s Wed
district and uperinter?de t s%bmiatteg detailed

§ 28. Suspension of laws
Notes of Decisions

5. Administrative bodies providing that no power of suspending laws in

>nd11 LSUU_MJ and
Wildlife CoiT.nitt.lon regnlatnd .i«Tta and ton.- -S.W.2d 908, appeal after remand t91 S.W.2d TT7.
mercial activities involving redfiah and speckled 779 affirmed, reversed on other grounds 722
sea trout did not violaté Const Art 1, §28 S.W.2d 700.

§ 2 PrTovisions of Bill.of, i%hts excepted from powers of government; to
Orever remain inviolate

Notes of Decisions

5. _Remedies and procedure .
OHair v. Kl (CATGR1) B41 F.2d 37 [Main.
Volume] rehearin% 6%Bantegd 652 F.2d 42£, on

rehearing 675 F.2

§ 3. Rights of crime victims
Sec. 30(@) A crime victim has the following rights:
the right to be treated wjth faimness and with respectforthevictim’sdignity and
privacy throtighout the criminal justice process: and
. (2 the right to be reasonably protected from the accused throughout the criminal
justice process.
() On the request of a crime victim, the crime victim has the following rights:
() the right to notification of court proceedings; .
Q the right to be present atn (?Ilth%ulggﬁ r%oaléj[teproceedl relatedtotheoffense,

ngs
unless the victim is to testjty a mines ,th%t the victim’s testimon
woulds be materially a%ectedf% the victim hears other testimony at the trial; Y

(3) the right to confer with a representative of the prosecutor’s office;

(@ the right to restitution; and
(?% the right to information about the conviction, sentence, imprisonment, and release
of the accuSed.
(©) The legislature may enact laws to define the term "victim” and to enforce these and
othér rights”of crime victims. .. *
(0) The state, through its prosecuting attorney, has the right to enforce the rights of
crime victims. . ... o
fﬁ%eThe Ie%ivslature may enact laws to provide that a judge, attorneP/ for the state, peace
officer, or lawentorcement agr%nc¥ |$i not liable f(i,raf llufe or inabifity to provide a right
enumerated In this section. The Tailure or inabi |t){)o an Rerson_ 10" provide a rlgeht or
service ?numerat?d In this sectjon may not he used by a defendant in a criminal case as a
ground or g pe? or Post— onviction \writ of habeas cé/rpu,s. A victim or eq ardian or legal
Eﬁrgsentatl e of a victim has standing to entorce the rights enumerated In this section
but does not have standing to participate as a party in a criminal proceeding or to contest
the disposition of any charge,
Adopted Nov. 7, 1989.

3



Art. 1 830

TEXAS CONSTITUTION

Historical Notes

This section was adopted at the Nov. 7, 1939
elilleJcthon,lgas§ qroposed bv Acts 1989, 71st Leg.,

ARTICLE Il

THE POWERS OF GOVERNMENT

§ 1. Division of powers;

three separate departments;

exercise of.power

properly attached to other departments

Law Review

_ Ad hoc rulemaking_ tn Texas: The scope of
judicial review. Ron"Beal, 42 Baylor L.Rev. 459
(July/Aug. 1990).
Five commandments of Texas speedy trial: A
%ost-ersAWf analysis. Carl S. Lobitr, 54 Tex.
J. 220 (1990).

Judicial review of agency law decisions on
scope of agencg autharity.” Hurae. Cofer, 42
Baylor LRev. 255 (1990).

LePaI profession at stake: "qu the sun
ex

should not set on_the State Bar of Texas. Dan
R. Price. 53 Tex.BJ. 1197 (1990).

Notes of Decisions

Bail bonds, scope of limitations of judicial
powers 1725
Parole 9

. IN GENERAL

5 Dual office holding o

_School hoard trustee was not prohibited from
simultaneously holding offices of justice of
?eace, and school board"trustee where nothing In
unctions as gustlce_ of peace interfered with' or
would interfére with functions as member of
board.  Turner v. Trinity Independent School
5D{?\;'2dBdl' of Trustees (App. 14 Dist.1983) 700

A county_ commissioner is not barred by this
section or Art 16, $.40, or by the common law
doctrine of |r_1compat|_b|I|t¥ from s_ervm%on the
Texas Sesquicentennial Commission. Op.Atty.
Gen.1984, No. JM-141.

One person is not prohibited from concurrently
holding offices of constable and school trustee
by article |1, section 1of the Texas Constjtutjon,
article XVI, section 40 of the Texas Constitution,
or the common law doctring of incompatibility.
Op.Atty.Gen.1986, No. JM-519.

6. Infringement of powers

Separation of powers provision of State Con-
stitution 1s violated when one branch of govem-
ment assumes a power that is more “properl
attached" to another branch or when one branc
of government unduly interferes with another
branch so that the other branch cannot effective-
llxexer,use Its constitutionally ass!gned QWers.

rmadillo Bail Bonds v. Statg (Cr.App.1990) 802
S.W.2d 237, rehearing on petition for discrétion-
ary review denied.

9. Parole
Instruction given pursuant to mandate in Code
of Criminal Pfocedure regarding parole law and
good conduct time did not violate defendant’s
right to due course of law or 'Separation of
owers doctrine. - Marks v. State Agp. 11 Dist.
1) 815 S.W.2d 817. affirmed W.2d 113

IIl. LEGISLATIVE POWERS

67. Courts and judges, Ie?islative POWers

Valid, final judgment of court may,not be
modified by legiSlature; once actions have
passed into” judgment power of legislature to
disturb n%hts created thereby ceases.  Williams
v. State (Cr.App.1986) 707 S.W.2d 40. *

68. Fines and penalties, legislative powers

Anguiano v. Jim Walter Homes, inc. (Civ.App.
1978) 561 S.W.2d 249 [Main Volume] ref. n.r.e.

Fixing of penalties for crime is legislative
function; what constitutes adequate, penalty is
matter of Ieglslatlve_Jud?ment and discretion,
and courts will not_ interfere therewith unless
penalty prescribed is outside of constitutional
Invitations, _Muse v, State (App. 10 Distl991)
815 S.W.2d 769. . ) -

73. -—- Necessity of standards and guide*
lines, delegation of legislative powera

State ex rel. Grimes County axgayers Ass'n
v. Texas Municipal Power Agéncy (Civ.App.1978)
565 S.W.2d 258 [Main Volume] error dismissed.

18. Judiciary, delegation of legislative
poweru .

_Extent of legislature s power to confer upon

district court authority to review administrative

action is limited by separation-of-powers princi-

ple found in Constitution. Spring Independent



'A(\)rI f 1’ § 4
\Fg. 2I}Ijeslund (1983) 50 Waah.App. 531, 749

1. Involuntary commitment
gs immediate revocation of con-
cealed weapons permit Pursuant to state
firearms statute after learning of invol-
untar commltment order did not violate
Y berty or property interest which
holder may have had in permit. Morris

§ 30. Rights Reserved

CONSTITUTION OF WASHINGTON

\Fg.zglaker (1992) 118 Wash.2d 133, 821

Compellln state interest in safety of
public “justified reasonable restrictions
on right to concealed weapons permits to
persons who had been involun ar|Iy com*
mitted for treatment of mental d|order
ursyant to statute. -Morris-v, Blaker
E1992) 118 Wash.2d 133, @1- P.2d482-

Notes of Decisions

Executions 4

4. Executions
Joumsliat failed to establish right to
attend execution absent proof that at-

§ 3, [ngihts of Crime Victims]

enforcement de g Pen?s I%n t oogerahor] from victims of crme
Vi t{lmso Crime are h

Effective

ﬂ?cgﬁo&%;ﬁg{;;%m%z%@ aﬁjorne VIC'[ m o{)a C |{ne cha ge
ik @ uawgpres.(wn R

o
\%‘Bn ant's re

?vern

ich

}Eparese%v Wi ¢

hts

by

t”a&’|5|oao|n?sds

e PR B

an the ?ve
4 T, O, Qs L Sbexerc.%epfﬁée%”.fk%s i &V
nsheﬁP ot con Y%Lbf 3|s for error in favoro
counse

tendance at execution was "fundamen-
tal, inalienable right under tlw laws of
God and_nature" “protected under State
Constitytion. Halquist v. Degartmentof
Corrections (1989) 113 Waah.2d 818, 783
P.2d 1065,

inal JUStice, sys E)em e
8oy grante

0 atten

the Sarpe 1

{ne vicll JOCG i

IM. IS 0eCeased,

g PVI Ing a victim or ﬂ]ge{/?C I%US

Agcqpted gggAmendmentM(laws 1989, SJ.R. No. 8200, approved Nov. 7,1989), eff.

ARTICLE Il—LEGISLATIVE DEPARTMENT

§ 1.

Legislative Powers, Where Vested

Notes of Decisions

V. INITIATIVE AND REFERENDUM
281, In O%eneral Initiative and referen-

Authon&y #udluar OVEr initiative
orre erﬁ um proceaa 1a limited to areas
in which, th erﬁ 1 exi)ress statytory é)r
conatltutlonal aw matln% question Judi

Gl o 80 s g (56) 116

| egis|ation concernng |n|t|at|ve ?r
referéndum process may be enacted on

to facilitate its operation. Schrempp v.
Ii/lunro (1991) 116 Waah.2d 929. 809 P.2d

287, Declaration of emergency,
exceptions, initiative and refer-

endum
Legislation enacted on emergfency ba-
sis goes into effect immediately and is
exempt from People's, constitutional

y Ké)ower to reject legislation by referen-
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ARTICLES
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SUSANNE D. DIPIETRO**

. Introduction

. Today, Alaska’s appellate courts routinely review and modify
criminal Sentences under the authority of AJaska Statutes section
1255.120(a), a statute that confers upon the appellate courts the
power to modify sentences found to be overly severe.1 Before passage
of that legislation in 1969, however, there was no statutory mechanism
by which"a convicted defendant could have a severe hut lawfully-im-
posed sentence reduced on appeal.2 Prior to enactment of the seritence
review statute, Alaska’s then-three supreme court justices struggled
with the basic question of whether the court had any common [aw or
constitutional authority to review and modify overly severe or lenient
criminal sentences thaf fall within statutory limits.3 After the sentence
review statute was passed, the supreme Court, and later the AJaska
Court of Appeals, struggled with the more complicated issue of the
proper role for appellate"courts in sentencing criminal defendants and
In creating sentencing policy.

Copyright © 1990 by Alaska Law Review. _ _

. * “This article ‘was developed under a grant from the State Justice Institute.
Points of view expressed. herein are, those Of the author and_ do not necessarily
represent the official position or Bohues of the State Justice Institute. _

.The assistance of the members of the Plea Bargaining Advisory Committee,
Eartlcu_larl_ Professor Floyd Feeney, Professor William F. McDonald, Professor

ranklin Zimring, and Larry R. Weeks, and of the Alaska Judicial Council staff, in
the preparation O this article is ratefully acknowledged.

o Staff Attorney, Alaska Judicial Council, Anchorage, Alaska; J.D., Northwest-
ern University School of Law, 1987 B.A., Vanderhilt University, 1983 Member,
Alaska Bar Association.

Alaska Stat. § 12.55.120(a) 19903, ,

2. Nor was there any statutory ‘mechanism by which the state could appeal an
overlg lenient sentence. e :

31t was generally accepted that appellate courts had %u_nsdlctmn to review and
modify sentences that did not fall within the bounds established by statute for the
offense in question. see Jefferson v. City of Anchorage, 374 P.2d 241 (Alaska 1962).

265
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This article documents the development of sentence review case
law in Alaska. It traces the evolution of appellate sentencing law and
explains its re_Ia_tlonsh|R to _presumptive sentencm_? and Alaska’s ban
on plea bargaining. The discussion concludes with a review of how
Alaska’s appellate courts, particularly the Alaska Court of Appeals,
have supplemented Alaska’s presumptive sentencing statutes.

Il. Early Developments: 1966-1968

Three opinions published between 1966 and 1968 demonstrate
how the justices differed in their approach to the issue: Justice Neshett
cateqorically opposed sentence review, Justice Rabinowitz_favored it,
and Justice”Dimond vacillated between these two poles. The first of
these cases was State V. Pete* In Pete, the appellee had been found
guilty of twg counts of unlawful sale of intoxicating liquor, a misde-
meanor punishable by a maximum of one year imprisonment.3 The
district court had seritenced the defendant fo the maximum one year
on each count, with the sentences to run consecutively.6 On appeal
Pete ar%ued that his sentence should be reduced because it was illegal
or, In the alternative, that it was excessive.7 _ _

The supreme court rejected Pete’s argument that his consecutive
sentences were illegal.8 Nevertheless, Chief Justice Nesbett and Jus-
tice Dimond voted™to reduce his sentence to time served, stating, that
“the two offenses were really gpart of one general_transaction involving
the_unlawful sale of liquor.”9 Justice Rabinowifz dissented from the
ma{onty’s_ decision to reduce the sentence, ar_?umg that “this impor-
tant questi on relatmgi to our appellate authority [to review sentencesl
has not b-en adequately briefed.” 1

Not until two years later was the court prepared to squarely ad-
dress whether it had the authority to review_and modify criminal
sentences. In Bear V. State,IL Justice Rabinowitz concluded that the
supreme court had jurisdiction to_review criminal sentences, 2 while
Chief Justice Nesbett and Justice Dimond, d|st|n?U|sh|n_g their earlier
holding in Pete, concluded that the court did not have jurisdiction to
review"a criminal sentence for an abuse of discretion.

420 P.2d 333 (Alaska 1966).
Id. ait 341

Id.

Id. ait 339,

Id. ait 342,

Id.
d. at 33 ZlgRabinowitz, J., concurring in part, dissenting in part).
439 P.2d 432 (Alaska 1963).

Id. at 43/-38

Id. at 435,

BREBwm~o o~
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The majority reasoned that without a statutory provision speifi-
cally conferring Upon the appellate court authority’to review criminal
sentences, the defermination of the period of time that a convicted
defendant should serve was best left to the discretion of the trial judge
and to the State Board of Parole. 4 Justice Rabinowitz, dissenting
pointed out that the court had already modified a sentence in Pete, and
argued that a logical construction of the constitutional ?rant of final
app_ellat% jurisdiction to the supreme court permitied sentence
review.

In Faulkner V. State,6Justice Dimond, who earlier that year had
refused to review, Bear’s sentence for an abuse of discretion, voted with
Justice Rabinowitz to vacate Faulkner’s sentence, even thou?h It was
within the limits of a valid statute. Faulkner had been senfenced to
thirty-six years in Prlson on hisplea of quilty to, eight counts, mvoIvmg
bad "checks.I7 Both Justice Dimond and Justice Rabinowitz agree
that this sentence was too severe and should be vacated; however, they
could not agree on a legal theory for their result.

Justice Dimond voted to "vacate Faulkner’s sentence on the
rounds that it was “so_‘dispropartionate to the offense committed’”
at it amounted to a violation of the constitutional ban against cruel

and unusual punishment.18 Justice Rabinowitz, reiterating the views
he had expressed in his dissent in Bear, voted to vacate on the grounds
that the trial court had abused its discretion and had imposed an ex-
cessive sentence; however, he did not share Justice Dimond’s view that
the sentence violated the constitutional ban against cruel and unusual
Punlshment.19 Chief Justice Nesbett disagreed with both of his col-
eagues, arguing.in dissent that the cruel and unusual punishment pro-
hibition could not be used to vacate a sentence within the limits of a
valid statute, and that the court did not have jurisdiction to review a
criminal sentence for abuse of discretion.2)

. Clearly, the issue was a difficult one for the court.. When faced
with an uriusually harsh sentence, two of the three justices felt com-
pelled to act; yet only one of the three was willing to open the door to
wholesale sentence review.

14 1d.at4e . o

15 1d. at 439 gRablnownz, J., dissenting).

16. 445 P.2d 815 (Alaska 1963).

17 dat 87 . _

18 1dat 318 (%t(e)ltlonsomltted).

19 dat 82 8. o
2. dat 8526 (Neshett,C.J.,dissenting).
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||| N ational Trends: The Rise of Appellate Sentence
Review as a Goal of Sentence Reform

. Alaska’ appellate court was not alone in its reluctance to review
criminal sentences. Nationwide, few appellate courts had accepted
sentence review jurisdiction without specific statutory authorization.2L
There were several legal and policy arguments against sentence review.
Some state courts, including the AJaska Suprenie Court, held that re-
viewing sentences would |mpro;f)erly Interfere, or seem to interfere,
with the traditional power of the executive branch to modify
sentences.2 Other appellate courts felt that the trial judge was better
able to fashion an appropriate sentence because the trial judge directly
observes the behavior and demeanor of the offender.23"Many HUd €S
simply feared that appellate sentence review would generate a flood of
appeals that would render their caseloads unmanageable. 4

Many sentencing laws in effect in the United States during the
19505 and the 1960s'were indeterminate; they gave judges broad dis-
cretion to choose any sentence below the statutory maximum penalty
for a given crime, and contained no articulated Criteria for choosing
the sentence or the release date. For example, under former Alaska
law, trial judges had discretion to choose both the type of sentence
and, within extremely broad statutory minimums and ‘maximums, the
length of the sentence; but the statufes were silent as to what factors
the'Judge should consider in pronouncing sentence.2 The broad judi-
cial discretion and lack of articulated sentencing criteria — typical of
indeterminate statutes — were justified by rehabilitative purpdses: “to
enable. g_udges_ and parole officials familiar with the case to choose a
disposition tailored to the offender’s need for treatment.”2/

21. A.Campbell, Law of Sentencing § 126, at 386 (1978).

22. 1d. at 387; Bear, 439 P.2d at 434. In England at common law, “the chief
variations in punishments lay more in the methods by which an offender was to be
executed than in any other respect; the role of the judiciary being to determine the
question of guilt and to enter judgment.” Id. After judgment had been entered, the
“ penalties of the law were exacted as a matter of course, unless a royal pardon was
forthcoming.” Id.

23. A.Campbell, supra note 21, at 386.

24. Ozanne, Judicial Review: A Casefor Sentencing Guidelines and Just Deserts,
in 17Sentencing Reform: Experiments in Reducing Disparity 177, 179 (M.
Forst ed. 1982).

25. Tonry, Sentencing Guidelines and Their Effects, in The Sentencing Com-
mission and its Guidelines 16, 17 (1987).

26. See Alaska Stat. 88 11.05.010-.060, 11.75.110 (1962) (repealed 1978).

27. Von Hirsch, The Sentencing Commission$ Functions, in The Sentencing
Commission and Its Guidelines, supra note 25, at 3. See also Forst, Sentencing
Disparity: At Overview of Research and Issues, in Sentencing Reform: Experi-
ments in Reducing Disparity, supra note 24, at 16.
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_. By the mid-1970s, however, commentators were beqmmng to
criticize unrequlated sentencing discretion.8 Critics objected to” the
fact that unreagulated authority to sentence allows judges to decide
similar cases |fferentl¥_.29 Other commentators were skeptical about
the value of rehabilitation as a primary goal of sentencing theory.d
With_the decline of the rehabilitative model in the United States came
the rise of other sentencing models.3l

The two most prominent of these models are the *just deserts”
and the “incapacitation” models. The just deserts model of sentencing
philosophy requires that the offender’s sentence “comport with the
gravity of his ¢criminal conduct.”® The incapacitation model empha-
Sizes imprisoning offenders whose “early criminal records and social
histories s_u_?gest they are likely tc returp to crime.”3 In contrast to
the rehabilitative model, which is suited to a system of indeterminate
sentencing, both of these models lend themselves to a system of ex-
plicit standards for sentencing.3

Both disenchantment with the rehabilitative model and concern
over unjustified sentence disparity resulted in a %rowmg consensus in
the late”1970s that regulating judges’ sentencing discretion would be a

28. Von Hirscb, supra note 27, at 3.

29. Id. at 4. Deciding cases differently results in sentence disparity. Sentence
disparity is generally defined as “differences in dispositions that cannot be explained
by relevant characteristics of the offense or the offender.” Hanrahan & Greer, Crimi-
nal Code Revision and the Issue of Disparity, in 17 Sentencing Reform: Experi-
ments in Reducing Dispartyv, supra note 24, at 36. Hanrahan and Greer explain
that sentence parity, “the idea that offenders convicted of similar ci.mes should re-
ceive roughly the same punishment" is universally appealing because “ even philosoph-
ically or politically diverse groups can agree that deviations from some sentencing
norm are undesirable.” 1d. Disagreement arises because such groups have different
views on how to define that norm. Id.

30. The rehabilitative model of punishment was criticized on two fronts. First,
mounting evidence was beginning to show that rehabilitative programs did not have a
measurable effect on recidivism. Some felt it was a waste of taxpayers’ money to fund
programs that did not reduce crime, and some thought it was unfair for prisoners to
participate in intrusive therapeutic programs that had no practical effect. Second,
people began to question the fairness of the rehabilitative model itself: is it fair to
make the severity of the offender’s penalty depend on the offender’s perceived need for
treatment, instead of on the seriousness of his offense? Von Hirsch, supra note 27, at
3-4; Forst, supra note 27, at 18-19.

31. Von Hirsch, supra note 27, at 4.

32. Id.

33. Id.

34. Id. Von Hirsch has explained that if criminal sanctions are to be based on the
seriousness of the offender’'s conduct, then uniform guidelines are needed to help
judges gauge the conduct’s gravity and the appropriate, deserved penalty. |f penalties
are to be based, instead, on the statistical probability of re-offending, then such
probabilities and the appropriate incapacitating measures should be set forth in ex-
plicit standards. Id.



210 ALASKA LAWREVIEW [Vol. 7:265

necessar% part of sentence reform.3 Proponents of appellate review
argued that appellate judges could requlate trial court discretion in
two ways: they could review individual sentences, modifying those
found to be excessive or too lenient, and. they could in the process
articulate standards and guidelines governing the imposition of crimi-
nal sanctions.®

|V The Legislative Grant of Appellate Jurisdiction to
Review Sentences: 1967-1

In response to concerns about sentence reform, and to the Alaska
Supreme Court’s decision in Bear, the Alaska Judicial Council called
in 1967 for the creation of a special statewide commission to study
sentencing.d The Sentencing Commission, composed of Judicidl
Council members, lawyers, ]UdBES, civic leaders, legislators and others,
convened in Sitka, Alaska in December 1968.38

. At the Sitka conference, committees were appointed to study pro-
bation, the Alaska Bar Association’s model sentencmg act, and appel-
late review of sentences.® In February 1969, the Judicial Council
recommended that the Alaska Legislatire enact a statute giving. the
Alaska Supreme Court jurisdiction to review sentences in serious
criminal cases.4 _

In April 1969, the Alaska Legislature enacted the recommended
sentence review statute. House Bill 281, as amended, passed unani-
mously, apparently with little discussion, in both the House and the
Senaté.4L The new law gave both the defendant and the state the right
to appeal a sentence to the supreme court. If the state appealed, how-
ever, the court could not increase the sentence, but could only approve
or disapprove it.&2

35. Id. at 3-4.

36. Ozanne, supra note 24, at 178 (citing American Bar Association, Pro-
jecton Minimum Standards for Criminal Justice, Standards Relating to
Appellate Review of Sentences 28-29 (1968)).

37. Alaska Judicial Council, Fifth Report: 1967-1968, at 33 (1969).

38. Id.

39. Id. at 35.

40. Alaska Judicial Council, Sixth Report: 1969-1970, at 4-5 (1971).

41. The vote was 33 “Yeas” and no “Nays” in the House, and 19 "Yeas” and no
“Nays” in the Senate. H. Journal, Sixth Leg., 1st Sess. 752 (Apr. 12, 1969); S.
Journal, Sixth Leg., 1st Sess. 930 (May 1, 1969). The statute was originally enacted
as chapter 117, section 4 of the Alaska Session Laws of 1969. It was later codified at
Alaska Statutes section 12.55.120.

42. Alaska Stat. § 12.55.120(b) (1990).
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V. The Supreme Court's Application of Sentencing

Legislation: 1970-1975
A. Sentencing Goals and Standards

The court first exercised its_statutory duty to review trial court
sentences in State V. Chaney.. The court in Chaney, in an opinion
written by Justice Rabinowitz, discussed the legislative intent of
Alaska Statutes section 1255120, and concluded™that the primary
8oal of the legislation was “to implement Alaska’s constitutional mari-

ate that ‘[p]enal administration shall be based on the principle of ref-
ormation and “RO” the need for protecting the public.”” 44
JjiL . The court then translated this principle into concrete standards to
which the sentencing judge should refer when choosing a sanction. %

Those standards, known as the Chaney factors, are:

rehabilitation of the offender into a noncriminal member of society,
isolation of the offender from society to prevent criminal conduct
during the period of confinement, deterrence of the offender himself
after his release from confinement or other phenological treatment,
as well as deterrence of other members of the community who
might possess tendencies toward criminal conduct similar to that of
the offender, and community condemnation of the individual of-
fender, or in other words, reaffirmation of societal norms for the
purpose of maintaining respect for the norms themselves.45

. The companion case of Nicholas V. State,*6n an opinion by Jus--
tice Robert Erwin, Is perhaps even more instructive than Chane{ on
the subject of the supreme court’s E)hllosophlcal approach to sentenc-
ing.and apPeIIate sentence review. Justice Erwin’s opinion in Nicholas
embraced the notion that the trial judge should have broad discretion
to choose an_approPnate sanction, The court explicitly placed pri-
mary responsibility for sentencing in the hands of the trial éudge. It
also”stressed that “sentencing should remain flexible in orde: to take
into account the facts of each crime, as well as the record and charac-
ter of each offender.48 The court refused to rank the. Chaney goals in
order of importance, prefe_rrlnﬁ_ instead to let the trial court “deter-
mme”tétbe priority and relationship of these objectives in any particular
case.

. Nicholas clearly indicated that the supreme court did not consjder
uniformity to be a significant goal of sentencing, or of sentence review.
As Justice Erwin wrote, “reasonable disparity is necessary to achieve

43. 477 P 2d 441(AJaska 1970).

#4. |d.at 443 (quotingA laska Const, art. I, § 12).
45. 1d. at 444.

46. 477 P.2d 447 (Alaska 1970).

47. IcL at 449.

48. |d. at 448.

49. Id.
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the purposes of sentencing .... [I]t is not the purpose of aPpeIIate
review to enforce uniformity or to chill initiative on the part of the
trial judge in attempting to arrive at a proper sentence.”

Consistent with Justice Erwin’s mandate in Nicholas, the supreme
court fashioned a deferential standard of review for evaluatm(_i
sentences imposed by trial judges, In McClain v. State,5' the cour
announced that it would conduct its own independent examination of
the record, but that it would not modify a sentence unless “convinced
that the sentencing court was clearly mistaken in |mposm%_a particu-
lar sentence.”3 Over the next five years, the court ur“d this “clearly
mistaken” standard to correct only the most serious sentencing dispar-
Ities on appeal. 3

B. The First Five Years of Sentence Review

In 1975, Alaska Supreme Court Justice Robert Erwin surveyed
all sentence appeals the court had decided in its first five years of sen-
tence review, His survey confirmed that the supreme court had inter-
fered very little in the sentencing function. Justice. Erwin reported
that the Supreme court affirmed the trial court’s decision in_approxi-

mately 5|xt8/—e|ght percent of the sixty sentence appeals it reviewed be-
tween” 1970 and July 1, 1975.3

In only twenty percent of the sixty cases did the court actually
overturn the trial judge’s sentencing décision.3 Of this twenty pef-
cent, the court disapproved five percent (three sentences) as too leni-
ent, but lacked the power to increase thosg sentences.3 Thus, in only
fifteen percent of the cases (nine cases) did the court actually modify
the sentence or remand for resentencing.5

50. Id. at 448-49.

51. 519 P.2d 811 (Alaska 1974).

52. Id. at 813 (citing Chaney, 477 P.2d at 443-44). Before deciding McClain, the
court had also referred to its standard of review as the “zone of reasonableness” test.
Under this test, the reviewing court was to “determine whether the lower court im-
posed a sentence within the range of aJt-matives which comport with the Chaney
guidelines.” 1d. In McClain, the court concluded that the two tests were the same but
abandoned the “zone of reasonableness" language in order to prevent future confu-
sion. Id. at 813-14.

53. Stem, Presumptive Sentencing in Alaska, 2 A laska L. Rev. 227, 257 n.150
(1985).

54. Erwin, Five Years ofSentence Review in Alaska, 5UCLA-Alaska L. Rev. 1,
3 (1975).

55. Id. In an additional 12% of cases, the supreme court reversed the trial court’s
decision on grounds unrelated to the severity of the sentence. Id.

56. Id.

57. 1d.
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While unwilling to disturb many sentences, the supreme court did
exercise its appellate review authority to deve1oP and articulate sen-
te_ncm? criteria to guide trial judges. "For example, in cases mvolvmgi
violen crlme»aﬁalnst people”(assault, rape an hommde?, the cour
concluded that t _ e over most
mitigating circumstances, leaving judges free to put heavy emphasis on
the chaney goals of protecting society and reaffirming societal
norms.38 This was Part_lcularIY true in the area of homicide, where the
court affirmed substantial sentences for offenders with no prior crimi-
nal records.®

_In cases involving drug offenders, the court developed four cate-
gories of offenses and explained that maximum terms of imprisonment
ordinarily should be reserved for tbe worst offenders.6) The court fur-
ther suggested that factors such as the personal history and a?e of the
offender should play a larger role in drug cases than in violent cases.6l

For crimes against property, the court agreed with the American
Bar Association that sentences in excess of five years should be re-
stricted to particularly serious offenses, dangerous offenders and pro-
fessional criminals.@ However, the court did recognize that robbery
involved somewhat different considerations than other crimes against
Property because it posed a high risk of injury to the victim.@ Thus,
or those property crimes not involving risk of physical injury to the

e nature of the offense should predomina

victim, the court felt that age, background and prévious criminal his-
tory were important.64 However, for those pro ertg crimes involving
the  risk of injury or death, the court affirmed substantial sentences
where violence occurred, where life was endangered or where prior
contv|ct|on85|nd|cated that the offender had not been deterred by lesser
sentences.

VI. Impact of the Plea Bargaining Ban, the Court of
Axpeals, and Presumptive Sentencinf on
ppellate Sentence Review: 1975-1980

A. The Plea Bargaining Ban and Sentence Appeal Filings
By 1975, fiIin%s of sentence appeals were on the rise. AIthou%h

the supreme court had decided only sixty sentence appeals durin? the
entire period from 1970 through June of 1975, twenty-two sentence
58 1dath7
50 0. ath
60. 1d. at 89

6L 1d. at 9

62. Donjun v. State, 527 P.2d 472, 475 (Alaska 1974).
63. Erwin, supra note 54, at 13

64 1d. at 12

65 1d at 13
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appeals were filed in 1975 alone.6 Thirty-two sentence appeals were
filed in 1976, a thirty-nine percent increase from the previous year.6/
In 1977, the number of sentence appeals jumped to sixty-three, a
103% increase from the previous year.68

This dramatic increase in_sentenc aPpeaIs can he Iargrely ex-
plained by the effects of the 1975 ban on plea bargaining @ The ban
greatly curtailed the frequency with which assrstant drstrrct attorne
made  specific sentence recommendations. 0 This documented
crease in sentence recommendations indicates that few post-han de-
fendants pled guilty or nolo contendere in exchange for specific
sentence recommendations. Without specific sentence deals, post-han
defendants were free to appeal the sentences they did receive. 7L Thus,

6.  Alaska Court System, 19/ Annual Report, at 2 Table | ( 1980{) It 1s
rmEortant to reoognrze that the Court S ste S ¢ un1t of sentence ?Eé)ealﬁ IS Underin-
clu rve a Case IS onsrderdasentence It does not also Include a merit
appeal; cases that contain othamerrta eaI andasentence appeal are counted only
as rgYent appeals.

. Id

On Augyst 15 1975, then-Attome General Avrum Gross officially banned
Iea6%ar arnrng in %Jask%r5 The Attorne Gener/% E prohrbrted af sentenc% rf
mmen ations by state prosecutors. C rng e charge or dismissing charges also

rbrtedrétones lely, to obtain aa t? f urlt)/ xceptions to the oI were
owe I individual cases |fagpro ythe ormney Ge eraIsoffrce n advance.

. Rubinstein, T. White & S. Clarke, The Effect of the Official Prohibi-
tion of Plea Bargaining on the Disposition of Felony Cases in the
Alaska Crrmrnal ourts 17-2 (December 19780)

The Alaska Judicial C%uncrl istud y of the immediate effects of the ban found
that gle&r bar arr]rno Was substantially curtailed: aIthough some char e bargarnrn

areas, sentence recommendations wete virtually eliminate

l Later ata 5“ L9ested that Ehe ban, alt oargmstrll offrcrally28|n effect, may not
have been en orce Ite as rjgidly af ter mr carns’a J.
Kruse, A Re-Evaluati jn of"Alaska’s Ban on P arg, '”'”Sg Draft 1), ch.
| ("Summary of Evidence’Regarding the Existence of the Ba [ess

The ban on nlea bar arnrng Was modrfred |n ]ﬁ) then-Attorne Genelral Wil-
son Condo an |n It was si nrfrtc y relaxe t n -Attome enera Haro
Rt?o,\rlﬂe Te Oé‘”sc ! onE:jltesat o ebeannesrlrjr esatltrﬁ smnlre a(t (ltarnee rac
trces thou theproh}r/brt exrst for many ot ers. Evidence showsythaFt)ﬂt
ro {bition a dplred ost %gogga/nto sentence bargarnrng, but that prosecutors "requ-

arI%OenF?a% In charge ? 1d. at ch.
instein, White' & Clarke, supra note &, at 11
( Asageneral Ie adefend nt who nleads nolo conte dere o gur#ty may ap-
ea 1S entene see A a] a 1990)$ sentence 0 nr}o
nment av\rful 3/ im osedb tesu error court fora term’o gregate ter sof
wearormJ gg (e totecourto a”p fs OWever, rtrg
that a gefendant who ha pled qurltg In exchange for a w frcsenence an
\rr]vho rntfact recelved the agreed lpon sentence, would epractrca y Inclined to appea
IS sentence.
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the ban effectively increased the number of defendants able to file sen-
tence appeals by decreasing the number of defendants who had agreed
to their sentences in exchange for a plea.

The ban also chan?ed the severity of sentences themselves. An
analysis of post-han sentences shows that sentencing became more se-
vere for certain kinds of cases immediately after imposition of the
ban.72 Harsher sentences most certainly increased the proportion of
defendants likely to appeal. Thus, imposition of the ban on plea bar-
gaining is Brobably a7pr|mary cause of the sentence appeal Increases
noted n 1976 and” 1977.

The Alaska Court System’s 1979 Annual Report further shows
that criminal merit appeals also increased substantially after 1975,
althoug}_h not as much as sentence aEpeaIs. From 1975 fo 1976, there
was a |ft?/—e!ght percent increase. From 1976 to 1977, there was an
additional thirty percent increase.3 _ _
~The 1975t0 1977 increase in criminal merit appeals might also be
tied to the ban on plea bargaining. After the ban, the number of crimi-
nal trials increased, as did the number of trial convictions as a percent-
age of all convictions. 74 Of course, all defendants convicted at trial
were legally entitled to file merit appeals. ™ Assuming that the propor-
tion of defendants with the resources to file merit appeals remained
roughly constant from 1974 to 1976, the observed increase in criminal

7%. Rubinstein, White & Clarke, sup: POt &, FHIL Sentences,bﬁcame
harsher in two, Ways.. Hrit, th%ioercentage ?f ae endants i i to receive a jal s?n-
tence Increased Si nl,flc?nty. This was trtie tor all offenses ta nasagroug, and ,?,r
drug offenses in P rticular."1a. af Taple V]1-2. S%ntence lengtns also JnCreased suc;nl -
antly. for “low-risk” pro ertlyo enaers, fraud offenders and drug offenders. Each of
t%se mcrffase can be atiribute totetian. Sentence Iené;thsc anue f0 Increase
sypstantiall ,urmg the late 19/0s for al] offenses except drugs. T ? likelihood of a
B T o, T e o
entencesrbe anpto dro S?ngﬂ\ In ]57§a% 1979, A(ias a %dlmai Counm?,
Alaska Felony Sentences: 719/6-19/9, at m,TgbIeV(IJQ?. _ _
~ 13 In cont ?st, civil ]ag%ellate filings. increased onIyS|% tX during this same
time. ,Forexam[P from 19/4.10 197, civil aﬁﬁ)easmcreased _ I2%, compared to a
58% Increase In criminal merit aypeals. From 1976to 1977, Civ aﬁ eals Increased
onlé/ 17%, compared to the 103% Increase in Sentence ]%eafs and tl 30% Increase
In Criminal merit appeals. Alaska Court System, Annual Report, supra

note 0o, af 2 . _ _ o _

14, Alafska first experienced an increase both jn trial rates and in the absolut?
number of, eIgnR/_ trials following adoption of the plea bar([]amlng ban in 197, Trlii
rates. remaine 'ﬂh over the next fiv %e 5. Tria) convictions asaﬁercentag ofﬁl
conwcﬂ?(ns also Increased, from 8,5% Detore thf an to 15.3% In the year after the
ban peaking at 22.4% in 1977, and dropping onyshghtl]\é, to 21.8%, i 1978 then to
gtl. 01N . Alaska Judicial Council, Alaska Felony Sentences: 1984,

5 2% Co0 L0 "R St Viho ke o ortnder My 3 speal s
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merit appeals could be related at least in part to the increase in trials
caused by the han.™

B. Addition of the Court of Appeals

For the remainder of the decade, filings of criminal sentence and
merit apPeas remained above 1976 levels, although they decreased
slightly from 1977 to 1978 and from 1978 to 1979.77 In 1979, the
AIaska Court System published a special report showing that while
Alaska had the second highest number ofa7p7pellatejud es per 100,000
population in the nation, 1t also had in 1977 the third |ghest ratio of
appellate filings to size of population.®

The Court System’s report also showed that the supreme court’s
backlog was increasing. On December 31, 1975, the court had 258
cases pending; one year later the number had risen to 391. By Decem-
ber 31, 1978, 624 ¢ases were pending.® Although in 1978 the court
was publishing almost twice as many opinions as It had been in 1975,
filings still exceeded dispositions every year.&

By the end of 1978, the supreme court had concluded that its
workload had exceeded its ability to decide cases in a reasoned and
ttmeIY manner.8 To solve its workload problem, the court proposed
establishing an intermediate court of appeals in Alaska,

The supreme court recommended that the intermediate court
have limited subject matter jurisdiction, because rO{ected filing trends
indjcated that there would not bfi*enough work for two courts of %en
eral subject matter jurisdictiori!3 The court of appeals’ jurisdiction

convn:tt% n if his nolo pica was express ty condtttoned tjggnten toap[()eal one or

more Su stanttve Issues. Cooksey V. State, 52 laska 1974),
This anal gsw afsumes that a defendant conwcted at tn fter the ban was not

i n| |cantly mor¢ |ikely to chal enge the convn:tton than a e endant convicted
However, It is not necessarily clear that the [Pro oréton oft?]efendants possessm

the reiour%es to file m enta easdld remain copnsta g IS time Bfn%
exam e te rOWt gre msurance ans or untons could have ip-
creased efendan ity t ét ord ment agpeaf esepansw relativel
common an |n |uential in Alaska uring the mid-to-late 1970s, mainly due to con-
struction of the TransAlaska Pipeline,

71. Alaska Court System 197 An t/al Report, supra Note 66, at Table |,

AIa ka Court Syste nnual Report, Supreme Court Work-
Ioad Anaoyats of Prop)eseﬁ]sj?uttg\ns 5, 97- 7°)pu r|Tnng 1977, one ap-
pea was filed”in Alaska for every 589 residents. 14 at

.|aa

&0
8L Id at 56-5/.
& ¢ at 14
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was limited to criminal api)eal_s,_EB and the supreme court retained ex
elusive jurisdiction over all civil appeals, with discretionary appeals
available from the court of appeals to the supreme court.8}

~ There were three reasons to give the intermediate appellate court
jurisdiction over all criminal ai)peals. First, the clear distinction be-
tween civil and criminal appeals would eliminate time-consuming ju-
risdictional disputes.® Second, Alaska’s historical ratio of civil and
criminal appellate filings suggested that the division of civil and crimi-
nal cases would give each court an equitable and reasonable work-
load.& Third, it was felt that “a criminal apf)eal iIs much more likely
than a civil aﬁpeal to involve settled prlan es of law, with the only
issue being whether the lower court mlsapp led the law to the facts of
the case.”d This third rationale su?ge$s that the court of appeals’
function originally was to be limited to simple correction of errors and
implies that the supreme court, by the exercise of its discretionary re-
view, would develop the substantive criminal law.

In 1980, the Alaska Legwlature passed House Bill 104 as
amended. Codified at Alaska Statutes section 22.07, the law estab-
lished a three-judge court of appeals and ?ave it mandatory jurisdic-
tion in criminal ‘and quasi-criminal matters,8 including Sentence
appeals.® The supreme court retained discretionary jurisdiction to re-
view final decisions of the court of appeals. 9 _

In July of 1980, Governor Jay Hammond appointed Alexander
Bryner, Robert Coats and James Singleton to serve on the newly-cre-
ated court. Alexander Bryner, the U.S., Attorneg for Alaska, had also
been a district court judge and an assistant public defender. Robert
Coats, an assistant attorney general, had served as an assistant public
defender. James Singleton, an Anchorage superior court judge, had

83 14

& 10 at % Allowin eals as of right from the court of appeals to the
supreme court would only e?d(?ptg ﬂ1e supremegcourt’s wor?doad. Id 4 .
8. Memorandum from Susrn Burke, Alaska Court_Sg/stem DegutX Administra-
tive Director, to Arthur Snowden, [I. Administrative Director, at 3 (April 6, 19/9).

8. 14 iat 35 Ms. Burke hased this conclusion on the observation that criminal
merit appeals had maintained a fairly constant ratio to civil merit aaﬁpeﬁsfrom 19/
f0 197814 at 3 While she recognized thaﬁcrlmmél_l sentence apﬂe filings had been
Increasing at a greater rate than merit agpeas, shT Id not thmlit at the hjgh volume
of sentence appeals would contrl ¥te }gqmcant to the total casefoad ecia,use a
sentence appeal takes an average of 25% less court time than a merit appeal.” 14,
87 14 at6. Itwas recognled that “[|]fftoo mfm of the cases within hefunsdw-
tion of the c?urt ofapgggls,lnv?ve areago unsettled law, too ma ?/courto pﬁeas
ecisjons will require acditional review Dy the supreme court. . . [fesulting inf need-
ess delax. .. and an extreme waste of jdicial resources.” 1¢. at'2

% laska Stat. § 22.07.010-020 (1983).

g ¢ IBTRO
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served on the Sentencing Guidelines Committee, which was estah-

lished in 1978 to explore the use of guidelines Li areas not covered by

presumptive sentencing and to Prowde a substantive framework for

development of a common law of sentencing. These three judges, who

served together on the court of appeals for the next decade, had a

%rlof(f(ungl effect on the development of appellate sentencing law in
aska.

C. Adoption of Presumptive Sentencing

~ Meanwhile, the Alaska Legislature in 1978 had substantially re-
written the Criminal Code, and for the first time adopted a system of
presumptive sentencing.® Presumptive sentencing is a type of deter-
minant sentencing based on the tenet that offenders who have similar
Prlor criminal records and who are convicted of the same type of of-
ense are presumed to deserve the same sanction.

The Legislature’s stated purpose in adopting the presumptive sen-
tencing scheme was to eliminate “unjustified disparity in sentences im-
posed on defendants convicted of similar offenses — dlsparlty which is
not related to legally relevant sentencing criteria.”® The Alaska Leg-
islature’s concern over disparate sentences was prompted by studies
P_ubllshed by the Alaska Judicial Council describing sentencing prac-
ices in Alaska from 1974 to 1976. One study found that for all classes

of offenses, the identity of the sentencmgf]]udg_e was more important
than any other factor (lncludlng harm to the victim except in cases of
death, and the offender’s ;f)rlor record) in determining sentence
length.% The Council also found racial disparities in sentences for

9L In May. 1990, the U.S. Con%ress confirmed President George_ Bush’s aRFoint-
ment of,Ju?qe James Singleton to the U.S. District Court for the District of Alaska.
J]tg%%e Sm\g eton left the Alaska Court ofABpeaIs on A geust 1, 1990. On October 11,
, Governor Steve Coyyper a%nomt?d avid Mannheimer, tne asslﬂant attorne
general in charge of the Office of Special Prosecutions and Appeals, to fill the vacanc
Created by Junge Singleton’s departure. o
(?2. Act of éﬂg/ , 1978, ih. 165 1978Alaska_§ess. Laws 1, 120. The Criminal
%888 was passed By the Legislature in 1978, but did not take effect until January 1,
L 1d.
B Stem, supra note 53, at 228 clti?tin%AlasgaSenate Comm, on the Judi-
ciary, Commentary on the Alaska Revised Criminal Code, S, Jogrnal
Supp. Nci. 47, at 148 (fJune 12 198 g This commentary was su sequentl%a oBte,d
b\( e Alaska House of Representatives. se. Alaska H_ouie Comm ?n e Judi-
car‘y, Commentary on the Alaska Revised Criminal Code, Alaska House
J. 1716 (June 16, 1978).
Y. Alaska Judicial Council, Alaska Felony Sentencing Patternps; A
Multivariate Statistical Analysis (1974497((53, at 1it, 4041 (1977) [hereinafter

Alaska Felony Sentences).
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several types of offenses.% The fact that such unjustified disparities
existed from 1974 to 1976 suggests that a Pellate sentence review, at
least as it had been implemented by the Alaska Supreme Court had
not contributed significantly to the creation and enforcement of uni-
form sentencing practices.% Thus, the Legislature was required to
take broader measures in pursuit of uniform sentencing. _

The legislative decision to change Alaska’s largely indeterminate
sentencing scheme to one of presumptive sentencing also_mlct;_ht have
been influenced by a national poth shift away from rehabilitative sen-
tencing philosophy to a “just deserts” philosophy, under which offend-
ers who have comimitted similar offenses are sentenced similarly. The
new statutory focus on uniformity, which had been comJJIeter absent
from Alaska’s former sentencing statutes and which had not played a
significant role in the supreme court’s previous sentencing decisions,
was now elevated to primary importance.

VIl.  Application of Presumptive Sentencing: 1980-1990

The changes in the Alaska Criminal Code and the presumptive
sentencing scheme went into effect on January 1, 1980, eight months
before the Alaska Court of Appeal_s_beﬂan deciding cases. Thus,
although the court of appeals may originally have been created to de-
cide cases under settled principles of law, the court was faced from its
inception with interpreting a virtually new criminal code and sentenc-
ing scheme.97 It soon became apFarent that the Lud?es_ on the newly-
created court of appeals were willing to enforce the [egislative empha-
sis on uniformity. _

In the decade since its creation, the court of appeals’ most
straightforward sentence review function has been to interpret the lan-
uage and intent of the Presumptlve sentencm? statutes. However,
laska’s presumptive sentencing statutes do not specify presumptive
terms for all offenses or combinations of offenses.®B For cases in which

9%, The Council re ort?d hat for some classes ofoﬁenée?, takm% into acgount the
independent contribution of all other facl,ors In the stugy, detendants who, v/ere mem-
Ders  of racial minorities, were more ,|keIP{ than Caucasians t?, rec(flvte harsher
sentences, both in terms of { el?(ngt of impfisonment and the likelihood of recejvin
a Pro atlonarY seritence. Alaskd Felony Sentences, supra_note 9, at v—}n, ,
Alaska Judicial Counclf, Sentencing in Alfas 2 A Description of the
Process and Summary of Statistical’Data for 1973 at 139, 1/ (19%5) (B.
Cutler, Research Attorne%/). . .

. TNIS conclusion ? not sur rlsmg since the supreme court had made it clear
from the outset that uniformity was not an importait senten?mg 9oa,,an that It
would not Ilghtl& Cs the

uni l,.and
stitute 1ts”entencing Judgment for that of the trial judge.
97. Fordn eﬂ}jent OVerview O?Allas%’s %resumptlve sentencing \a\/\}s sgee Stem,

supra. NOLE at ] ) . :
g F£0r5§ ample, prefumptlve sentenu[w% does ncit apell\}/ tcLﬂrst,feIony .oﬁengers
convicted of class B'or class C felonies unless the felony was knowingly directed at
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presumptive sentencing does not apPIy, the court of appeals has cre-
ated a series of benchmark or typical sentences based primarily on the
court’s interpretation of the principles implicit in the presumpfive sen-
tencing scheme itself. For cases in WhlchJJresumptlve sentencing does
apply, the court of appeals has developed an important body of case
law ‘prescribing the extent to which presumptive terms may be ad-
justed when statutory aggravators are found " The court’s most im-
portant decisions in”these areas concern: ? first felony offenders
convicted of class B felonies ?2 ) first feIon?/ offenders convicted ofag
gravated class A felonies, ( 3? irst felony offenders convicted of aggra-

Vated cases of sexual assaulf in the flrst degree and sexual abuse of a
minor in the first deﬂree (4) offenders convicted of the unclassified
felony of murder in the second degree, and (5) offenders convicted of
two ar more offenses before the judgment on either has been entered
(offenders subject to consecutive sentencing). The remainder of this
article focuses on the court of appeals’ activity in these five areas.

A. First Felony Offenders and the a vstin Guideline

When the Alaska Legislature first passed the new presumptive
sentencin tg scheme in 1978, it excluded from the law virtually all first
felony offenders. Although all first felony offenders convicted of class

certain pubhc ofhuals or em ency Ies onderse ed in the performance of their
duties. Alaska S dg(0 % Presumptive sentencmg does
notapl 0 the uncaslﬂe rer i eflrst and second gegreés, at
tem ed mur er |Pte |rst egree kldn Sgp an m|scon uct involving a ¢ nto ed
supsLmce in the first de ree. 1, a)-(0). . Those offense aeman ator
minimym- sentences. Pesum t|ve sentencm alSd does n?t specfy total aﬂgre ate
terms for offenders who aresntencedc NSEC t|veyfor multiple o nses alt ug It
matégspem a presumptive term for each separate offense. see 0. § 125,

As'the court of appeals has said:

unless a measured and re%trahned agproach IS taken i th ustment of
resum t sentences for vafin an m|t| at|n e the
rospe ata|n|n statw goal 0 n]orm rea ent or 3|m| ayl
ItU; e en ers 3/ eeroded t otentla or |rrat|ona
an en enC| wou e ecom Ie the Jevised co
are (!X a(tjs |one] SyS mo esca atlng pena t|es repeato enders wou
e rendere uer e BCtIve.

Junet%v Shate 833 (Alaska Ct. Ap

s, t eco tofa eét hash |d thathere 19 ana ravati 3orm|t|g?t

mg factor’ cannot edee |(:|en in an to Justify an a { stment 0F a

g sumptive term. ¢ at 833 In decid mg t0 what extent It at all, the otality of the

ﬁg avatlnq and m|t|gat|ng actors |u ds eviation from th ehgresume i\e term, courts
%nJo Ahe chaney Criteria and focus g g%ecmcalyont aggravating or mitigat-

|ng conauct'in the particular case. 14. at
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A felonies are now subject to presumptive sentencing,0most class B
and C first felony offender still are not.

In 1931, the Alaska Court of Appeals extended presumptive sen-
tencrng orinciples to ensure that first felony offenders convicted of
class B and C felonies would nevertheless be directly affected by the
statutory scheme. Xl In austin V. state 102 the court of appeals ob-
served: ~“Normally, a first offender should receive a more favorable
sentence than the” presumptive sentence for a second offender. It is
clear that this rule should be violated only in an exceptional case.” 1B

The court of appeals does not often violate the a vstin guideline.

To determine whether a first felony offender’s conduct presents an
“exceptional case™ justifying an upward departure from the a ustin
ghurdelrne the sentencing judge must find either aggravating factors or
e kind of extraordinary circumstances which would justify referral
of a presumptively-sentenced offender to the three-judge panel for sen-
tencing.104 More recently, the court has concluded that the a ustin
rule could be undermined unless a first felony offender is given ad-
vance notice of proposed aggravating factors, ‘and announced that it

100. In 1982 the Legislature amended the resumﬁtrve sentean% statutes to in-
clude all first felony offenders convicted of class A felonies. Act of ]25y20 198, ch.
i &L%Zsftlaska 5, I_taws 5 (amending Alaska Stat. § 12 (1980)).

eM, supra noe
10 627 P.2d 657 Alaska Ct App. 1981) (per curiam).

103 14. at 65758 Thrs simple principle increased substantrally the number of
offenders affected by the presumptive sntencrn? scheme, since “the maiorr6¥
Alaska’s convicted o enders are first felony offend es n1984 for example, 43.6% of
all convicted offendersh ?]prror record, and. 32.1% had onymrsdemeanor convic-
tions, leaving only 10% with ‘one or more prror feIony convictions (14.5% of con-
victed offenders had unknown prro rec rdsB a ydicial ouncthAI léa
Felony Sentences: 1984, at 22 ataco ected |n connection with the Ju
cial Council’s most recent study o sen ences from 1984 to 1987 indicate that of all
convicted offenders, 70.3% ) WEre not SU r/ct to presumptive. sentencrng
gersons without a rror felon rec%rd and those convicted of an unclassified offen

xcept sexyal abuse of a mingr in the first de ree are not su gect {0 Presumptrve sen-
encrng The data _is available from the A ka Judicial Council library,” 1029 W.
Third Ave., Suite 201, Anchorage, Alaska 9950

104, Neakok v. State. 653 P.2d 658 Akaska Ct. Ap 1)((;rta jon omrtted
see also OF SV State 653 P.2d 349 0 Justif referra

three- Au Panel the se tencrn must frndb Iear con |nc evrdence
that manrtest gustrce wou resu m]tBosrn%Sh term requrr Fresumﬁ
tive sen encrnﬁ tatute. A 1@5 Mani est |n ust ce mi
resultwere e trial judge f is the exrstenceofrelev nt non aitutorya%\avat%
mitigating factors. Id\ ancerv State, 715P.2d 11 Alaska'C
Marirfest mbustrce %Is might be found if rthe term re urredb the JJresum trve se
tencrng statlites, whether Or not a Auste or statyt ory 1@rtrﬁravt % rmrtrgatrn% ﬁ
tors, | cear% mapéJ 19&)rrate cons errng the totaI 7¥o e circurnstances.” Alaska

Dancer,
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will henceforth require prior notice to the defendant before approving
deviations from Austin 15

B. Benchmarks

Another device that the court of appeals uses to %mde sentencing
In non-presumptive cases is the benchmark. A benchmark is a judi-
cially-created presumptive term: it is a sentencing range representing
terms imposed on similar offenders convicted of similar offenses. The
purpose of the benchmark is to “focus the attention of the trial court
and the parties on individual cases and ensure that typical cases would
receive a typical sentence and that those defendants receiving atypical
sentences would be sentenced on the hasis of objective a gravatmgi fac-
tors, not factors idiosyncratic to a specific qud e.”1b The Alaska
Court of Appeals has articulated benchmarks for tirst felony offenders
sentenced for class B felonies, aggravated class A felonies, serious sex-
ualtoffenses, second degree murder and for consecutively-imposed
sentences.

1 FArst Offerders Corvicted of Class s Felanies.  First offenders
convicted of class B felonies are not subject to presur]rg%tlve sentencing.
Second offenders face a four year presumptive term.107 Under the pre-
sumptive statute as limited by Austin, then, a first time offender con-
victed of a class B felony faces a sentence falling anywhere between
zero and four years.

In State V. Jackson ... the court of appeals divided this four-year
span for first offenders convicted of class B felonies into four distinct
suhcategories defined by the seriousness of the offense and the rehabili-
tative potential of thé offender. Jadkson prescribes the following
benchmarks:

a. less than ,ninety days is the benchmark sentence for a case in-

volving 3|?n|f|canty,m|t|gated conduct AND an offender whose

Pro,s ects Tor rehabilitation are significantly better than that of the

ypical first offender; ,

b.  between ninety days and one year is the benchmark for a case

involving mitigated conduct OR an offendt* whose background in-

dicates particlarly favorable prospects for rehabilitation;

c. one to four years to serve is the benchmark for a typical of-

fender committing a typical or moderately atg?ravated offénse (four

years is the presumptive term for a second felony offender); and

106, Wylie v. State, No. 1063, slip Sgg at 20 (Alaska Ct. A: p. Aug.101990).
106 Page v. State, 657 P.2d 80, 85 (AlaskaCt. App. 1963).
7. Alaska Stat. § 1255125(d)(1) (1990). The maximum term isten years.
|d1 125612

716 P.2d 320 (Alaska Ct. App. 1989),
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d.up tosix years is the benchmark for an offense that is exception-

ally aggravatéd that is, an offense that involves significant statutor

aggravators or other extraordinarily aggravated circumstances.

In articulating these four benchmarks, the court made explicit the
sentencing ranges that had been ImEHCIt In prior cases involving first
felony offenders convicted of class B felonies.110 Although the court
has said that these benchmarks are flexible, 111 sentences outside these
ranges are likely to be scrutinized carefully.

2. First Offenders Convicted of Class C Felonies. The p_Oter]tlaI,
range of sentences for first offenders convicted of class C felonies is
narrower than the range for those convicted of class B felonies. Since
there is no presumptive term, and since a ustin_would ordinarily re-
strict the upper limit to two years (the presumptive term for a second
class C felony offenderﬂ% the potential range is only from zero to two
years. Perhaps because the potential for disparity i5 not as significant
with such a small sentencing range, the court of aPpeaIs has not set
explicit benchmarks for sentencmﬁ class C felons, although it has elab-
orated on guidelines created by the supreme court.

On the low end, the AJaska Supreme Court has suggested that, in
the absence of a substantial misdemeanor record or other aggravating
factors, a first felony offender convicted of a class C felony mvolvmlg a
crime against property should receive a sentence of probation, coupled
with restitution, without incarceration.113 The court of appeals, how-
ever, has cautioned that a probationary sentence “will be appropriate
only if mitigating circumstances exist and the offender is a promising
carididate for rehabilitation through probationary supervision.” 114

At the upper end, the court of appeals has permitted a sentence as
high as four years with three years suspended where the conduct con-
st utln% the offense was particularly serious, where, for example, the
conduct actually amounted to a class B felony. 155 It has also permit-
ted a sentence equal to the presumptive term for a second felony of-
fender (coupled whh an additional one year suspended sentence)

100 14. at 627,
10 14, at 6.
Nl 4. at &7
112 Alaska Stat. § 12551725 mﬁng?go%; ,
113 Lcuch v. State, 633 P.2d 1006, 1013-14 n.ZZSAIaska 19813 A grobatlonar
sentence 15 one of less than smydags Imprisonment, Sn%ences of Iéss than sixty days
are ofﬁen referred to as “shoc ,Er ation,” since the He endané IS mcar%?rate 0 9
enou% to know what prison is like, but not Ion&enoug to De aaversely affected by It
La]nf on v. State, 662 P.2d %4, 959 (Alaska Ct. App; 1983).
4. State v. Coats, 669 P.2d 1329, 1334 (Alaska Ct. % 1989).
115, Long v. State, 772 P.2d 1099 (Alaska Ct. App. 1989).
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where the trial court found ag ravatln? factors that would have war-
ranted referral to a three judge sentencing panel.116 The Alaska
Supreme Court has permitted a sentence of ten Years with five years
suspended where the magnitude and manner of the crime (embezzle-
ment) were exceptional, and the crime had a “devastating effect” on
the victim, the defendant’s employer.117

3. ArstOffenders Convicted ofAggravated ClassA Felanies,  FIrst
felony offenders convicted of class A felonies are subject to a five year
presumptive term, 118 First offenders who commit the most aggravated
class A offenses face terms ranging from the five year presumptive
term to the twent¥ year maximum term.119 Within this framework,
the court of appeals has set a benchmark upper limit of ten years on
the extent to which sentences for first offenders convicted of aggra-
vated class A felonies may be increased.1D Offenses may be aggra-
vated by the offender’s prior history, the circumstances of the offense,
or by simultaneous convictions for more than one offense. 2L In estab-
lishing this benchmark, the court analyzed past sentencing practices
and looked to the standards of the American Bar Association, which
recommended against periods of incarceration for more than ten
years, except in exceptional cases.12

110 Kty S, G 50 . 1008 (s 10,
. Karr v. State, . aska 1989).
Alaska Sta}. 312551252c 121 $1990§1 If the offense is other than man-
slau% ter and the de ?n ant posses earm, used a.dai] eJ,ous |Hstr]ument, or
Caused serious pnysica mwry_urmgt%_o ense, or Knowin f irected the condyct
constituting the offense at"a Uniforméd officer or emergenc'y e,gon er engaged In the
geaz ogrsnan eC% official duties, the presumptive™ term 1S seven “years. 1.

119 14, § 125515(0).

120._DeGross v, State, /68 P.2d 134 13040 (Alaska Ct. App. 1989); Lawrence V.
State, 764 508 318 D1 ,g?aska, f. App. 1989); _Townsg| W tie 7)63 B

Wil

&%56 %kaP%éth Potte 42WF|’|2lam2557' gggﬁ%%a@kzdcﬁp?% plska CL
11 Inc’reasin% the presumptive sentence requirés two deferminations. First, the
trial Judge must Jetermine whether éhe ag?r_av ting factor has heen established by
i e i e T R
State, /71 P.ZJ 46, 46/ %Alééka Ct, Aﬁg 1985; Juneb@ V. State, 6(%5 PZZ& ﬁ 2
(Aigszka%'wﬁs%rf'v%)te( ?e%f'gdzé)pm'o 1356 (Alaska Ct. App, 1988). The ABA
Standards state that ?or most oﬁehsef,%’mwlmtj(rn aL”ﬁo iiefl rison te?'rg ?ught not
R e et ARG e
Part Il,t§a2.1n§(§ (a r_ovea dr%ft ]9% Tﬁe ABA Standfar ssuggest ﬁ]atc nfinement
for the maxi m§ rhod 1S 1Pcprogr|aewhen the.coith I(qu thal suc c%n Inement IS
necessary to protect the public from further criminal conduct, and that the defendant
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The court of appeals has acknowledged that lengthy terras of im-
prisonment should not be imposed for purposes of rehabilitating an
offender and that they will seldom be necessary for deterrence or com-
munity condemnation.123 The court of appeals is thus reluctant to ap-
prove” sentences in excess of ten years even in cases involving
convictions for multiple counts of robbery.124 This ten year bench-
mark limit for first-time class A felons is also consistent with Austin,
because the presumptive term for a second offender convicted of a
class A felony is ten years.15

4, Sexual Assault 1 and Sexual Abuse ofa Minor 1. Since 1982,
all offenders convicted of sexual assault in the first de?ree]260r sexual
abuse ofa minor in the first degreeI27have heen subject to presumptive
sentencing 28 The presumptive term for a first felony offender is eight
years1® a second felony offender faces fifteen years; and a third felony
offender faces twenty-five years.13

gr%v%sly h§'8 been convicted of two felonies committed on different occasions. 1.
: eals’ ten year benchmark is beln challenge case now on
}E%Ito the AFasﬁgpSupreme gourlthWentzv tateSka s GP %13(] f Agaﬁ
sa@ee“e'{]nafro?heh aL|rnmpga?ttt§td the Alaska Le |sf1ature| ? tﬂr) Aecte ?1 BA
Stre}g grdw en Tt enacted some presumptive terms greater than 10years. Petitioner’s
DeGrossv State, 768 P.2 ]ﬁ 140 (Alaska Ct. App. 1989) (discussing Pears
|scus %nl-glevState 64 P.2d 313 IaskaCtA m&Townsu
Da v. State, AIP.2d /57 (A épé] f@? ne exceﬁ

rem tat

tion tQ t?] 10year benc marka es to cases |nvo ?tem to kill

or serlousl | ure Pruettv Alaska C RB .See
Marzk State, N op at6 (Alaska Ct. App 0. 24,1990

Buresonv tate M3P2

Alaska Stat. c
126 Seeaj 1141 1(4?55u efinin sexual assault in the first d%gre?
See id. ]_141434 u;%] 1989) (vefining sexual abuse of a minor in the first
%) 1qhe e| t ar;ergr?%)came effectweo

5ober % 1982 bfore tq , the
presum tive te 8 the fp]/e t0 segen years aRp icanle to t eothercassA J
Acte ctlve ct aska Sess. Laws 451, 475 (amending

'aSKa taf(a Sta géfz %&@reg‘% usec? Jthe offense is a first felony con-

viction an(! ﬁe defen at. POSsesse angerous Instrument, or caused
serlous wlcal injury during the offense, the presumgtlve term 15 ten years. 1s.
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The term of a first offender who has established a statutory miti-
?ator could be reduced by as many as four years.13 If the state estab-
Ishes an aggravator, however, the statute permits a sentence ranging
from the presumptive term to the maximum thirty years.12

I_\/Iana/ cases involving sexual assault or sexual abuse of a minor in
the first degree are a%gravated in the sense that they involve either
multiple assaults on the same victim occurring over a protracted pe-
riod of time, or multiple victinr or both. This is especially true in
cases of sexual abuse of a minor, which almost invariably involve
many separate incidents of penetration of one or more victims,
whether or not there is actually a plea to multiple counts.13

The court of appeals has expressed concern that an offender who
has engaged in a continuous course of sexual abuse but who is charged
with and pleads to a single count of first degree sexual assault theoreti-
cally could be sentenced differently than an offender who has enqaged
in a similar course of conduct but who is convicted of multiple
counts.134 To ensure that offenders who have engaged in similar con-
duct are sentenced similarly, regardless of the prosecutor’s decision of
how many counts to charge, the court of appeals has instructed the
sentencm? {ud?e_ to consider the totality of the defendant’s conduct to
the extent that it is verified in the record.1d

In addition, the court of appeals has articulated a benchmark up-
per limit of ten to fifteen Years for first offenders convicted in aggra-
vated cases of sexual assault and sexual abuse of a minor.13% The court
defines agi?ravated cases as those that involve multiple victims, multi-
Ple assaults on a single victim or serious injuries to one or more vic-
ims; such cases usually will be considered aggravated whether or not
there is actually a plea to multiple counts.1 Other factors that can
aggravate cases of sexual assault or sexual abuse of a minor include the

131 jo. § 1255.155(3)(2). Where the presumptive term is greater than four years,
facfors in m§|tigat5|gn ca )ge%uce the sente%ce bypas much as ogne nalf. 10, y
1% o B, e e o 13 (st ot A m
e v. Andrews, . - O12- aska Ct. App. Caffy,
P.%(&iaska ]& o ( .pp.]%) " _
134 14, The ?ﬁender wllo IS conw?t%d of multugle counts is subject to consecutive
Ben,tencm . For turther explanation of t ecwcumé ances under wrich sentences may
e Imposed consecutively, See infra Section VI and accompanying notes.
1R B O S ket A Covington v, Stat
0qgess V. State, . \laska Ct. App. . Covington v. State,
741 P.20 laska Ct. Aff %I\QASSITr . State, % F!%)Sdg Algska Ct. App.
U g W SR
{ aff’d,%P.&d %D(A]]%pd ?%) ’ | Siis
Andrews, 707 P.2d at 913,
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age o{géhe victim18 and conduct that continues for a long period of
ime

First offender sentences in excess of the ten to fifteen year bench-
mark are appropriate only in exceptional circumstances.2D In order
to exceed the benchmark, the trial ud?e must make an express finding
that the defendant cannot be rehabilitated or deterred within a lesser
period of time. ML In this context, the court of appeals has occasion-
ally approved sentences totalling as many as twenty~five years with five
years suspended; but these have heen exceptlonallr aggravated
cases. 22 The court also once held that a %rtlculary serious of-
fender” could receive as many as forty years.

5. Unclassified Felonies. The unclassified felonies which are non-
presumptive are murder in the first and second de%rees attempted
murder in the first degree, kidnapping, and misconduct involving a
controlled substance in the first degree. The Statutory sentencing
range for first degree murder is between twenty and ninety-nine years;
the statutory range for the rest of these offenses is between five and
mne%vnlne years. 4

ithin the extremely broad statutory rangles for these serious of-
fenses, the court of appeals has clearly articulated a henchmark for
second degree murder: twenty to thirty years.18 The court arrived at

138 see Zackar v. State 761 P, d 10ﬂ5 1 (AIaska Ct Ap )

139. ee LEWIS v State 706P
B ]182 (A?as a Ct ); Hancock V.

. Bog0ess V., tate 83 P.2
State ggz AI ska t. A

lHancock 741 Zé‘at
42 5 5 owelv State, 758P2d 103 1(B(Alaska Ct. App. 1983); Lewis,

1
706 P

143. Hancock 741P

Alaska Stat. —%

145 Statev Kr|e er ka Ct. App ]989] Paﬂev State, 6?7
P.2d (t ﬁo 3?ear benchmark Is mt nal
con3|sten with he court?< to 15 year benc mark 10 ag ravated class A eonles
and It 15 ear Fnc mark for aggravated sexual assaults he court regaras crimes
mvolvm 5S of fe as the mosts rlous. offenses.

r%e Stngleton sugsgested tgat the court also adopt 3 10 tto 15 year
benc ma orco 0SIté sentence |mpose mcasesmvolvm conwcttons or k 9
nrga?(om Ined W|t rserlouso enses. Gargison V. State, %
{ Alaska

App. 1989) (Sin Ieton,J,concurrtng; Jud eSm eton furt er 3u%geste
at for oIc reason Site sentences In csso 2y ars be 'Q“ﬁ Cases
Involvin scw mur er cases In which the ap%% obscure te(:|rc
stanc f the killing), ||dna Ing for ransom, terrorls P 8 { oHttca or
soma X%ntae and enslavehient. 1q. aé472 Judge Smgg ecOnclled these twi

suggested be markswn terms impo osed I previols Cae iexglater&nge g%ﬁteﬁges
IV

ers convic edo otfenses involving both rape and
Pet EXCESS oj the ten- to %fteen—yea?benchmgrk for aggr E}?ate rape have usually heen

lony recidivists.” 14. at 473 {citation omitted).
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this range by surveying second_—de_(r],ree murder cases decided since
1970.16" In approving such a significant term of imprisonment, the

court acknowledges that deterrence of others and affirmation of com-

rlp,H,nlty %rms remain the primary sentencing criteria for intentional
illings.

Although the court has warned that any sentence substantially
exceeding the second de?ree murder benchmark “would appear at
least provisionally suspect,” 148 the court further explained in'state v
krieger 2D that a person who commits second degree murder under
circumstances approximating first degree murder may receive an ag-
gravated sentence, while one who commits second” degree murder
Under circumstances approximating manslau%hter ma¥ receive a miti-
gated sentence. 19 In typical cases, however, the twenty to thirty year
enchmark still applies. 15l o . o

_The court of appeals has not significantly limited sentencm% dis-
cretion for the other unclassified felonies, Like the supreme court, the
court of appeals seems unwilling to interfere und_uI){ with sentences for
serious offenses characterized by extreme physical violence. For ex-
ample, the court of appeals will approve the maximum penaltﬁ of
ninety-nine years for first degree murder contract killings, even where
the offender has no substantial prior record.132 Moreover, the court
has held that consecutive ninety-nine year sentences for first degree
murder are not necessarily excessive.133 In first degree murder cases,
the “inherent seriousness of the offense will almost invariably require
that the goals of isolation of the offender, general deterrence, and com-
munity condemnation be given a prominent role in sentencing.” 154

146. Page, 657 P2daH 855
147, Kkrieger, (31 P.20 at 5%.

148 page, 657 P2 af &b.

19 7 P.2g 59 (Alaska Ct. Aff .

A 1%) %tco%?? neld a § el sen\t/énscteafedr z(e)goﬁdzge 1r2e6e]’murder7\f\'/h 'Lr\gatsilé?er%
ﬁtpw H’%nder ng(? gxﬁ %

St ers@’ a worst 0 a Ibited a “pattern of cruél and violent behavior to
5L I.<rie er, 131 P.2d at 5%.
athis v, Siate: 778.P.20 1161 1169 (Alaska Ct. App.

2 M 1989); Ridgely v. State
B A
By Kiu_ gp? a% v. State, 1P2% <94§,S 516 gAlgﬁia consequtive 99 e

terms erm|3,3|b?e In exceptional cases as Ionr%;as entence 1S otherwise In accordance
With sentencing ¢riterja), questioned in COIlINS v. State, 778 P.2d 1171, 11/7 (Alaska
t. App. 199 Sm%eon J, concurr&qz).

154 Riley V. State, 720 P.2d %1, %-53 (Alaska Ct. App. 1989).



