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HOUSE JOINT RESOLUTION NO. 43 PRINCIPLES OF PENAL ADMINISTRATION
Proposing an amendment to the Constitution of the State of Alaska relating to penal administration.

RECOMMENDATIONS: ,  v ^  I ] the same title
be replaced with C . ‘S  VA *77 I  j ______luTh new title
[ J have attached amendments(s) 

do pass 
[ J do not pass 
frN~ no recommendations 
[ ] individual recommendations
[ ] additional referral to the___________________________________ Committee s

ADOPTS:____________________________letter of Intent

H O U S E  C O M M I T T E E  R E P O R T

S I G N I N £ J ) 0  P A S S

13H3WIO

O T H E R  R E C O M M E N D A T I O N S

Y U & > l p d V \ t

tt o f f j Y Y :

ATTACHES NEW FISCAL NOTE(s):
[ ] fiscal impact_________________
f ] zero fiscal note_______________

APPROVES PREVIOUS: (PtfUDm)

[^^ffscal note(s) Q-P v/___________
^  INLl zero fiscal note(s) T D O  C  j " P



rV

8-LS1056\M

V

CS FOR HOUSE JOINT RESOLUTION NO. 43(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
EIGHTEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  H O U S E  F I N A N C E  C O M M I T T E E

Of fer ed:

Referred:

S p o n s o r ( s ) :  R E P R E S E N T A T I V E S  P O R T E R ,  Phillips,  Barnes,  B u n d e ,  Gr e e n

A RESOLUTION
1 Proposing an amendment to the Constitution of the Slate of Alaska relating to
2 the rights of crime victims.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
4 m Section 1. Article I, Constitution of the State of Alaska, is amended by adding a new
5 section to read:
6 SECTION 24. RIGHTS OF CRIME VICTIMS. To preserve and protect
7 victims’ rights to justice and due process, a victim of crime shall have the right to be
8 reasonably protected from the accused, to confer with the prosecution, and to be
9 treated with dignity, respect, and fairness during all phases of the criminal and juvenile

10 justice process. A victim of crime shall be entitled to the right to timely disposition
11 of the case following the arrest of the accused, to be informed of and allowed to be
12 present at all criminal or juvenile proceedings where the accused has the right to be
13 present, to be allowed to be heard, upon request, at .entencing, before or after
14 conviction or juvenile adjudication, and at any proceeding where the accused’s release
15 from custody is considered, to seek restitution from the accused, and to the right to be
16 informed, upon request, of the accused’s escape or release from custody before or after

-1- CSHJR 43(FIN)



1 conviction or juvenile adjudication. The legislature shall implement this section.
2 * Sec. 2. The amendment proposed by this resolution shall be placed before the voters of
3 the state at the next general election in conformity with an. XIII, sec. 1, Constitution of the
4 State of Alaska, and the election laws of the state.

CSHJR 43(FIN) -2-



/  No._3__
„ FISCAL NOTE Sill Version: C S H J R  43 (JUD)

S T A T E  O F  A L A S K A  

1 9 9 4  L E G I S L A T I V E  S E S S I O N

Revision Date: ___________________________
Title : Amendment to the Const i tu t ion  RE:
Penal A dm in is tra t ion______________________

Sponso r: R ep s . P o r te r ,  Phillips & B arnes  
R eques to r :  _______________________________

EXPENDITURES/REVENUES:

B I L L  N O .  ( H )  P u b l i s h  D a t e :  1 / 1 3 / 9 4

Departm en t A ffec ted : Office of the G ove rno r
BRU: Division of Elections____________________
Component: G enera l and  P r im ary  Elections

COMPONENT SERIAL NO. 22

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 2 .2* 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & 0 0 0 0 0 0
GRANTS. 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL 2 .2* 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE
FUNDING:
1002 Federa l 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 2.2* 0 0 0 0 0
1005 GF/Program 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 2 .2* 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of c u r r e n t  y e a r  (FY94) impact: 0______________________________________________________
ANALYSIS: (A ttach  a  s e p a r a te  p ag e  if n e c e s s a r y .  )*This f ig u re  co v e rs  co s t  of inc lus ion  of 
information a b o u t  th is  i s su e  in th e  Official E lections .Pamphlet as r e q u i r e d  b y  AS 15.58, and  
p rog ram m ing  fo r  DataVote coun t ing  of v o te s  c a s t  on th e  m easu re . However, on ly  4 m easu res 
can be p r in t e d ^ m  a s in c l^ b a l lo t  c a rd .  Shou ld  th is  m easu re  r e q u i r e  p r i n t i n g  a n  add it iona l 
ballot c a rd ,  t h e f i s c q f  impact would be 5 3 . 4 .  _________________________

P rep a re d  b y SWans on,  D ire c to r  Phone: 465-4611
Division: JBtvision of

A pproved  b y  Commissioner: 
Agency: Office of the  Lt. &

ns s n  /t u a t e :  1 /

i m ofah s .  Coghill
3v e rn o r  Date: 1/L1/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For f u r t h e r  d i s t r ib u t io n  in fo rm a tion  call the Governo r's  L eg is la t ive  Office

Rev 12/93 C O M M I T T E E  C O P Y Page 1 of 2
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F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N 0 • H J R  4 3

1 9 9 4  L E G I S L A T I V E  S E S S I O N

A N A L Y S I S :

T h i s  f i g u r e  c o v e r s  c o s t  o f  i n c l u s i o n  o f  i n f o r m a t i o n  a b o u t  t h i s  

i s s u e  i n  t h e  O f f i c i a l  E l e c t i o n s  P a m p h l e t  a s  r e q u i r e d  b y  A S  1 5 * 5 ° *  '  

a n d  p r o g r a m m i n g  f o r  D a t a V o t e  c o u n t i n g  o f  v o t e s  c a s t  o n  t h e  m e a s u r e .  

H o w e v e r ,  o n l y  4  m e a s u r e s  c a n  b e  p r i n t e d  o n  a  s i n g l e  b a l l o t  c a r d .  

S h o u l d  t h i s  m e a s u r e  r e q u i r e  p r i n t i n g  a n  a d d i t i o n a l  b a l l o t  c a r d ,  t n e  

f i s c a l  i m p a c t  w o u l d  b e  5 3 . 4 .



F I S C A L  N O T E “ O 2

• - S T A T E  O F  A L A S K A  , B I L L  N O .  .,ii V p rs ion : C S K J R  4 3  ( J U D )*
1994  L E G I S L A T I V E  S E S S I O N

j •V
i u \  P u b lish  D a te : 1 / 1 3 / 9 4

Revision Date: Dept. A ffected: Corrections

TM 61 Am endm ent to the Constitu tion BRU: All

R£: Penal Adm inistra tion Com ponent: All
S p on so r Rep. Porter

1 R equesto r H. Judiciary C O M PO N EN T  SER IA L NO. 694-1884

Expenditures/Revenues: (Thousands o f Dollars)
OPERATING FY95 FY96 FY97 FY98 FY99 FYOO
PERSONAL SERVICES 0 0 0 0 0

/
0

TRAV EL 0 0 0 0 0 0

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQU IPM ENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS. CLAIM S 0 0 0 0 0

M ISCELLANEOUS: 0 0 0 0 0 0

T O T A L  O PER A T IN G 0 I) 0 0 0 0

C A P IT A L 0 a 0 0 0 0

CHANGE IN REVENUES ( ) 0 a 0 0 0 0

FU N D IN G : (Thousands of Dollars)
1002 Federal Receipts 0 0 0 0 0 0

1003 G F M atch 0 0 0 0 0 0

1004 G F 0 0 0 0 0 0

1005 GF/Prognm  Receipts 0 0 0 0 0 0

1006 GF/MHTLA 0 0 0 0 0 0

O ther 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

Estimate o f curren t year (FY9 4 ) impact: S )
POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEM PO RA RY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Prepared By: Diane Schenker k ) - -------- Phone: 465-3315/561-W26

Division: Office of the Commissioner ■ Date: •
Approved by Commissioner J. Frank Prcwitr Jr. jQ a. ■— — Art—A -A  — Date:
Agency: Department of < 'flections /

U U /W /W /  i T E E  C O P T

PREPARER TO PROVIDE ALL D ISTR IBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE.
For hinncr distribution information o il  the Governors Legislative Office.
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No. 1
Bill Version: CSHJR 4 3 (JUD)

NOV-12-93 FRI 15:23

FISCAL NOTE
STATE OF ALASKA 

1994 LEGISLATIVE SESSION

(H) Publish Date: 1/13/94 

BILL NO: CSHJR43 Lltini

Rev is ion  O a te : ____________________________
T itle : R e la r in o  rn  P en a l A dm in istra tion
ind m e a jo h rs  ni g r im e  V ic tim s*

D ep t . A f fe c te d : 
B R U :
C o m p o n e n t :

.P.tMc. Safer/.
A laska  S ta te  T rnnnom
n e n rn m e n r s

S pon so r:
R equ es to r:

Renresenra tivw  Pnnp.r
R e p re s e n ta t iv e  P o rte r____________________________________________________  C O M PO N E N T  SER IA L  N O .

EX PEN D ITU RES /REV EN U ES : (T hou sand s o f O o lls rs ) (in fla t io n  n o t  in c lu d ed )

7 9 9

O PERA T IN G FY 9 5 FY 9 6 FY  9 7 FY 9 8 FY  9 9 FY 0 0
PERSON AL SE R V IC E S
T R A V a
CO N TRA C TU A L
SUPPL IES 1
EQU IPM ENT
LAND & S T R U C T U R E S

! GRA N TS . C LA IM S
M ISCELLA N EO US
TOTAL O PERA T IN G 0 0 0 0 0 0

CAPfTAL

REVENUE FU N D
SO URCE :

1 0 0 2  Fede ra l R e c a io ts
1 0 0 3  GF M a tch
1 0 0 4  GF
1 0 0 5  G F /P roq ram  R e c e ip ts
’ 0 0 6  GF/MHT1A
O ther
TOTAL 0 0 0 0 0 0

Estim ate o f  c u rre n t year (FT 9 4 )  im p ac t : J 0 . 0 0  
PO S IT IO N S :

FULL-T IM E
PART-T IM E 1
TEM PO RA RY  *"

A N A LYS IS : (A tta c h  a s e p a ra te  page it n ece ssa ry .) 

No f is c a l im p a c t is an tic ip a ted . COMMITTEE c o p y

Prepared By:
division:

Cranca f! Allan.
c»,n» r ^ 2 .

P hone :
□ate:

zfiSaSfiaj
i »



t & h r k u  ^ I t ' g t s l c t u r e

JHouse of ^presenin ttoes
House Judiciary Committee

State Capitol, Room 120 
Juneau, Alaska 99801-1182 

(907)465-4990

HJR 43 RIGHTS OF CRIME VICTIMS

BIGHTS

1. RIGHT to be reasonably protected from 
the accused.

2. RIGHT to confer with the prosecution

3. RIGHT to be treated with cfignity, respect 
and fairness

4. RIGHT to timely deposition

5. RIGHT to restitution from the accused

6. RIGHT to be informed of and present 
at aO criminal or juvenile proceedings

7. RIGHT to be heant upon request,
at sentencing and accused release from 
custody is considered

& RIGHT to be informed, upon request, 
of the accused escape or release from 
custody

CURRENTLAW

1. AS 12.61.101

2. AS 12.61.101 (by request)

3. AS 12.61.100

4. no current law

5. AS 18.67.080.

6. AS 12.61.010

7. AS12.61.101, AS12.55.023, 
AS 33.16.120

8. AS 33.16.120 (partially)



CS FOR SPONSOR SUBSTITUTE FOR SENATE JOINT RESOLUTION NO. 2(STA) 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION 

BY THE SENATE STATE AFFAIRS COMMITTEE

Offered: 1/28/94
Referred: JUD, FIN

Sponsor(s): SENATORS DONLEY, Leman

A RESOLUTION

1 Proposing an amendment tc the Constitution o f the State o f Alaska relating to

2 the rights o f victims o f crimes and to crim inal and juvenile justice administration.

3 BE IT  RESOLVED BY TH E LEG ISLATUR E OF THE STATE OF ALA S K A :

4 * Section 1. Article I, sec. 12, Constitution o f the State o f Alaska, is amended to read:

5 SECTION 12. C R IM IN A L  AND JU V E N ILE  JUSTICE [EXCESSIVE

6 PUNISHMENT]. Excessive bail shall not be required, nor excessive fines imposed,

7 nor cruel and unusual punishments inflicted. C rim inal and juvenile justice [PENAL]

8 administration shall be based [ON THE PRINCIPLE OF REFORMATION AND] upon

9 the follow ing in the order provided: the need for protecting the public, community

10 condemnation o f the offender, the rights o f victims o f crimes, restitution, and the

11 principle o f reform ation.

12 * Sec. 2 .  Article I, Constitution o f the State o f Alaska, is amended by adding a new

13 section to read:  i---------- *—

14 ..SECTION 24. RIGHTS-QF VICIIM S,.O F CRIMES. j a ^C rim e  victims, as

15 , defined by law, shall have the following rights, as provided by law:

16 . (1) the right to be treated with fairness and fespecFfor their dignity and

SJR002c -1- CSSSSJR 2(STA)



1 privacy throughout the criminal and juvenile justice process;

2 (2) the right to timely disposition o f the case follow ing arrest o f the

3 accused;

4 (3) the right to be reasonably protected from the accused throughout

5 the criminal and juvenile justice process;

6 (4) the right to be informed of and present at all criminal and juvenile

7 proceedings;

8 (5) the right to confer with the prosecution;

9 (6) the right to make a statement at sentencing or disposition and at any

10 proceeding where the accused’s release from custody is considered;

11 (7) the right to restitution;

12 (8) the right to information about the conviction, judgment, sentence,

13 disposition, imprisonment, criminal record, and release o f the accused.

14 (b) The legislature may provide by law for the enforcement o f this section.

15 (c) The legislature may provide for assessments against convicted defendants

16 to pay for crime victims’ rights.

17 * Sec. 3 .  The amendments proposed by this resolution shall be placed before the voters o f

18 the state at the next general election in conformity with art. X III, sec. 1, Constitution o f the

19 State o f Alaska, and the election laws o f the state.

CSSSSJR 2(STA) -2- SJR002c
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CS FOR HOUSE JOINT RESOLUTION NO. 43(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTI. LEGISLATURE - SECOND SESSION
BY THE HOUSE FINANCE COMMITTEE
Offered:
Referred:
Sponsors): REPRESENTATIVES PORTER, Phillips, Barnes, Bunde, Green

A RESOLUTION
Proposing an amendment to the Constitution of the State of Alaska relating to 
the rights of crime victims.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article I, Constitution of the State of Alaska, is amended by adding a new 

section to read:
SECTION 24. RIGHTS OF CRIME VICTIMS. To preserve and protect 

victims’ rights to justice and due process, a victim of crime shall have the right to be 
reasonably protected from the accused, to confer with the prosecution, and to be 
treaiB^.with dignity, respect, and fairness during all phases of the criminal justice 
proctflt A victim of crime shall be eidtled to the right to timely disposition of the 
case following the arrest of the accused, to be informed of and present at all criminal 
or juvenile proceedings where the accused has the right to be present, to be h

'Hupon request, at sentencingAand at any proceeding where the accused’s release4nom 
custody is considered, b/restitution from the accused, and to the right to be informed, 
upon request, of the accused’s escape or release from custody yThe legislature shall
inplement this section. y~. \  ^  „W-Mj cA  -<— A  -  o - W  v  <u Y vU

-1- CSHJR 43{FIN)
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1 * Sec. 2. The amendment proposed by this resolution shall be placed before the voters of
2 the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the
3 State of Alaska, and the election laws of the state.

CSHJR 43(FIN) -2-
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8-LS1056VD-
Luckhaupt

1/28/94

WORK DRAFT

CS FOR HOUSE JO IN T RESOLUTION NO. 43< )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION
BY

Offered:
Referred:

Sponsors): REPRESENTATIVES PORTER, Phillips, Barnes, Bunde, Greer.

A RESOLUTION

Proposing an amendment to the Constitution of the State of Alaska relating to 

the rights o f crime victims.

BE IT  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I, Constitution of the State of Alaska, is amended by adding a new 
section to read:

SECTION 24. RIGHTS OF CRIME VICTIMS. To preserve and protect 
victims’ rights to justice and due process,4  victim of crime shall have the right to be 
reasonably protected from the accused, to confer with the prosecution, and to be 
treated with dignity, respect, and fairness during all phases of the criminal justice 
process. A victim of crime shall be entitled to the right to timely disposition of the 
case following the arrest of the accused,\to restitution from the accused,\to be informed 
of and^present at all criminal or juvenile proceedings where the accused has the right

V - I C. cr'V-1 I—  . i  -  V .  s .- I .   J
to be present, to be heard, upon request, at sentencing and at any proceeding where the 
accused’s release from custody is considered,^ind the right to be informed, upon 
request, of the accused’s escape or release from custody. \ o-*-u-njj

* Sec. 2. The amendment proposed by this resolution shall be placed before the voters oij^'

-1- CSHJR 43( )



the state at the next general election in conformity with art. XIII, sec. 1, Constitution o f the 
State of Alaska, and the election laws of the state.

WORK DRAFT WORK DRAFT WORK DRAFT

CSHJR 43( ) -2-
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2/2/94

A M E N D M E N T

OFFERED IN  THE HOUSE B Y  REPRESENTATIVE BROWN

TO: CSHJR 43(FIN)

Page 1, line 9, following ''criminal":

Insen "and juvenile"

f ru
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- A M E N D M E N T

8-LS 1056V.2 „  
■LuckbauDt 

2/2/94

OFFERED IN  THE HOUSE BY REPRESENTATIVE BROWN

TO: CSHJR 43(FIN)

Page 1, line 11, following "informed o f and":

Insen "allowed to be"

Page 1, line 12, following "present, to be":

Inscn "allowed to be"



AMENDMENT ^
---------------------------  °  P r Y

OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: CSHJR 43(FIN

Page 1. line 13. after " a n d " -̂
Inserh-ifbofore or after conviction**-

Page 1, line 14, after "to"

Insert: "seek"

Page!
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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: CSHJR 43(FIN

Page 1, line 13, after ''sentencing"

Insert: ", before or after conviction or juvenile adjudication"

Page 1, line 14, after "to"

Insert: "seek"

Page 1, line 15, after "custody"

Insert: ", before or after conviction or juvenile adjudication"



A l a s k a  $ t a t e  legislature

R e p re s e n ta tiv e  B r ia n  S. P o r te r

SESSION:
STATE CAPITOL ROOM 118 
JUNEAU, ALASKA 99801 - 1182 
PHONE: (907) 185-4930 FAX: (907) 41 . .1834
INTERIM
716 W. 4TH AVE.. SUITE 640 
ANCHORAGE, AK 99501 -2133 PHONE: (907)258-8197 
FAX: (907)258-5510

SPONSOR STATEMENT 

HJR 43 RIGHTS OF CRIME VICTIMS

The Alaska Constitution establishes the right of due process, "No person shall 
be deprived of He, Bberty, or property, without due process o f law .9 Historically, the 
due process clause was interpreted in the context of criminal law to protect the 
offenders, not the victims. The due process clause, and other Alaska constitutional 
provisions presently provide offenders with volumes of protection. Yet, victims are 
afforded no constitutional protection. For victims, this amendment will provide rights of 
notice and participation at all critical stages of a criminal case, including post-arrest 
release hearings, pretrial motions, trial and sentencing.

The purpose of a victim's rights amendment to the Alaska Constitution is to 
provide the basic right o f due process (the right to proper notification and the 
opportunity to be heard) to victims of crime throughout criminal justice proceedings. 
The history of our nation teaches us that constitutions and not the mere protection of 
changing statutes or the courts discretion, are needed to protect the basic rights of the 
people. Basic rights, such as due process for victims, needs to be in our basic law, the 
Alaska Constitution.

The victim's rights amendment does not deny any existing constitutional right to 
defendants, but simply establishes  due process rights fo r the victims. Currently, 
specific rights are afforded to victims by statute. However, these specific statutory 
rights do not afford the victim the right to proper notification and the opportunity to be 
heard throughout the crim inal justice process. Without this restoration of fundamental 
rights, the balance of the judicial system remains tilted. This amendment will restore 
the criminal justice system to its original purpose: to serve and protect the law abiding, 
to be fair, and to seek justice. At this time, victims are powerless without a right to be 
notified of all proceedings and a right to be heard throughout the criminal justice 
process. Victims have no constitutional rights and no constitutional standing. To date, 
fourteen (14) states recognizing the lack of due process rights afforded to victims, 
amended their constitutions to provide these fundamental rights to victims of crime.

Crime makes victims o f us a ll. Yet, victims of crime have no constitutional right 
tc justice or due process, no right to respect or fair treatment as their case proceeds, 
no right to either be heard or informed at all the critical stages throughout the criminal

CHAIRMAN 
HOUSE JUDICIARY COMMITTEE

MEMBERHOUSE IABOR A COMMERCE COMMITTEE 
SELECT COMMITTEE ON LEGISLATIVE ETHICS

MEMBER 
FINANCE SUBCOMMITTEES DEPARTMENT OF LAW 

DEPARTMENT OF F4JBUC SAFETY 
COURTS D IS T R IC T  20



page 2 of 2
Sponsor Statement
HJR 43 Rights Of Crime Victims

justice process. Victims have no constitutional rights at all. It is time to return to a 
system that is about protecting innocence and order - about perserving liberty.

I would appreciate favorable consideration of this needed resolution.



JU a sk a  j i i a i e  ^ leg is la tu re

JMouse of ^Representatives
House Judiciary Committee

S t a t e  C a p i t o l ,  R o o m  1 2 0  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2  

( 9 0 7 ) 4 6 5 - 4 9 9 0

D ate: November 4, 1993

To: Members of the House

From : Representative Brian Porter

Re: HJR 43 - Sponsor Statement

The purpose of a victim's rights amendment to the Alaska 
Constitution is to provide the basic right of due process (the right to 
proper notification and the opportunity to be heard) to victims of crime 
throughout criminal justice proceedings. The history of our nation 
teaches us that constitutions and not the mere protection of changing 
statutes or the courts discretion, are needed to protect the basic rights of 
the people. Basic rights, such as due process for victims, needs to be in 
our basic law, the Alaska Constitution.

The Alaska Constitution establishes the right of due process, "No 
person shall be deprived of life, liberty, or property, without due process 
of law." Historically, the due process clause was interpreted in the 
context of criminal law to protect the offenders, not the victims. The 
due process clause, and other Alaska constitutional provisions presently 
provide offenders with volumes of protection. Yet, victims are 
afforded no constitutional protection. For victims, this amendment 
will provide rights of notice and participation at all critical stages of a 
criminal case, including post-arrest release hearings, pretrial motions, 
trial and sentencing.

The legislature has the authority to reasonably restrict judicial 
discretion in order to accomplish the goal of eliminating unjustified 
sentencing disparity. Our penal administration is based on the need to 
protect the public and reformation. Alaska’s supreme court has enunciated



specific sentencing goals inherent in the twin constitutional principles of 
prisoner reformation and public protection, that being - community 
condemnation of the individual offender, or reaffirmation of societal 
norms for the purpose of maintaining respect for the norms themselves. 
The Alaska Constitution should reflect on the hierarchy of Alaska's penal 
administration goals - the need to protect the public, community 
condemnation of the offender and the principle of reformation.

The victim's rights amendment does not deny any existing 
constitutional right to defendants, but simply establishes due process 
rights for the victims. Currently, specific rights are afforded to 
victims by statute. However, these specific statutory rights do not afford 
the victim the right to proper notification and the opportunity to be heard 
throughout the criminal justice process. Without this restoration of 
fundamental rights, the balance of the judicial system remains tilted.
This amendment will restore the criminal justice system to its 
original purpose: to serve and protect the law abiding, to be 
fair, and to seek justice. At this time, victims are powerless without 
a right to be notified of all proceedings and a right to be heard throughout 
the criminal justice process. Victims have no constitutional rights and no 
constitutional standing. To date, fourteen (14) states recognizing the lack 
of due process rights afforded to victims, amended their constitutions to 
provide these fundamental rights to victims of crime.

Crime makes victims of us all. Yet, victims of crime have no 
constitutional right to justice or due process, no right to respect or fair 
treatment as their case proceeds, no right to either be heard or informed
at all the critical stages throughout the criminal justice process.
Victims have no constitutitonal rights at all. It is time to return to a 
system that is about protecting innocence and order - about perserving 
l iberty.

I appreciate your consideration and support of this needed
resolution. If you have any questions or concerns, please let me know or
phone my Committee Aide, Daniella Loper at 258-8197.
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THE LAW AND BRACKETED MATERIAL IN CAPITAL LETTERS INDICATES 
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AN ACT
Re l a t i n g  t o  c r im es .  the r i g h t s ,  e n t i t l e m e n t s ,  and s e r v i c e s  
r hs t  a r e  due t o  v i c t im s  o f  c r ime ,  and t o  s e r v i c e  o l  p r o c e s s  
on p r i s o n e r s ;  r e d e f i n i n g  the term ' c r ime  ag a i n s t  a p e r s o n ' ;  
and amending Rul es  32 and 35 o f  t he  Al aska Ru les  o f  Cr imina l  
Procedu re .

* S e c t i o n  1. SHORT TITLE.  Th i s  Act may be r e f e r r e d  t o  as the "Alaska  
Crime V i c t im ’ s R ight s  A c t . "

4 Se c .  2 .  AS 0 9 . 0 5  i s  amended by adding a new s e c t i o n  t o  r e ad ;
See .  0 9 . 0 5 . 0 5 0 .  SERVICE OF PROCESS ON STATF. PRISONERS. (a) In 

n c i v i l  a c t i o n  (n which a pe rs on commit ted t o  the cu s t ody  o f  the 
c o F t v n l s s l one r  of  c o r r e c t i o n s  i s  a pa r t y  or  w i tne s s ,  s e r v i c e  o f  p r oc e s s  
s h a l l  be made bv d e l i v e r i n g  a «.opy o f  the sutnnons and the c ompl aint  or  
p l e a d i n g s ,  t o ge th e r  wi th a form f o r  a f f i d a v i t  o f  pr oo f  o f  s e r v i c e ,  to  
the s h i f t  s u p e r v i s o r  o f  the c o r r e c t i o n a l  f a c i l i t y  in which t he person  
i s  housed .  The s h i f t  s u p e rv i s o r  sh a l l

( 1 )  immedi at el y hand d e l i v e r  the suaoons and compl a int  o r  
p l e ad ing s  t o  the person whose name appears  on the summons; and

( 2 )  prompt l y compl et e  t he a f f i d a v i t  o f  p r o o f  o f  s e r v i c e  on 
the form p r ov i d ed  and r e t u rn  i t  t o  t he  pa r t y  r e qu es t i n g  s e r v i c e  o f  
p r o c e s s .

( b )  A pa r t y  reques t  ing s e r v i c e  o f  p r o c e s s  under t h i n  s e c t i o n  may 
l o c a t e  a person commit ted t o  t he  cu s t ody  o f  t ha  coosnis« loner o f  c o r ­
r e c t i o n s  by c o n t a c t i n g  t he  c h i e f  c l a s s i f i c a t i o n  o f f i c e r  o f  the

- 1 -  CSIIB 3f»(Fln) am
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Department o f  C o r r e c t i o n s  dur ing t h a t  o f f i c e r ' s  r e g u l a r  hour s  o f  work.

* Sec .  3 .  AS 12 . 6 7  i t  amended by adding a new s e c t i o n  t o  r e ad :
Se c .  1 2 . 6 7 . 0 9 5 .  NOTICE TO VICTIMS. ( a )  I f  an o f f e n d e r  has been 

coiTBiltted t o  t he  cu s t ody  o f  t he  commiaaioner o f  h e a l t h  and s o c i a l  
s e r v i c e s  tinder AS 1 2 . 6 7 . 0 9 0 ,  the v i c t im  o f  t h a t  cr ime I s  e n t i t l e d  t o  
n o t i c e  o f  a pending change in t he s t a t u s  o f  t he o f f e n d e r .  The commis­
s i one r  o f  h e a l t h  and s o c i a l  s e r v i c e s  s h a l l  g i ve  n o t i c e  as r e q u i r e d  bv 
t h i s  s e < i I o n  I f

( 1 )  t h e  o f f e n d e r  has been c on t inued  In cownltment f o l l ow i n g  
e x p i r a t i o n  o f  t h e  maximum term o f  imprisonment under AS 1 2 . 6 7 . 0 9 0 ( f )  
and the commiss i oner  g i ve s  n o t i c e  o f  r e l e a s e  o f  the o f f e n d e r ;

( ? )  t he  c ou r t  i s  t o  c o n s i d e r  modi f l ent  Ion o f  an o r de r  o f  
c o n d i t i o n a l  r e l e a s e  f o r  the o f f e n d e r  under AS 1 ? . 6 7 . 0 9 2 ( e ) i

( 3 )  a c ou r t  I s  t o  c o n s i d e r  c o n d i t i o n a l  r e l e a s e  o f  the  
o f f e n d e r  under AS I 2 . 6 7 . 0 9 0 ( k )  and 1 2 . 6 7 . 0 9 2 ( a ) ;  o r

( 6 )  the o f f e n d e r  p e t i t i o n s  f o r  d i s ch a rg e  under AS 1 2 . 6 7 . -
H9 2 ( f > .

f b )  I f  n v i c t im  d e s i r e s  n o t i c e  under t h i s  s e c t i o n ,  the v i c t im  
sh a l l  ma int a in  a c u r r e n t ,  v a l i d  ma i l i n g  addre ss  on f i l e  wi th  the 
entrant**'-Inner o f  h e a l t h  and s o c i a l  s e r v i c e s .  The commissi  one i •‘. h a l l  
send t he  n o t i c e  r e qu i r ed  by t h i s  s e c t i o n  t o  t he  v i c t i m ' s  l a s t  known 
a dd r e s s .  The v i c t i m ' s  addre ss  may not  be d i s c l o s e d  t o  t he  o f f e n d e r  or  
o f f e n d * i *m a t t o r n ey .

(• i The ronvnl sr. I oner o f  h e a l t h  and a o i l a l  s e r v i c e s  In t«*»iulrrd
t o  g l v  n o t i c e  o f  a change In t he  s t a t u s  o f  an o f f e n d e r  wider » hi •
s e r f  i o t *  t o  any v i c t im  w h o  has r e ques t ed  n o r i r e .

( d » I f  more than one pe rs on who q u a l i f i e s  as a v i c t  hr under
AS 1 7 . 5 5 . 1R5 d e s i r e s  n o t i c e ,  the c omnles toner  o f  h e a l t h  and s o c i a l
s e r v i c e s  s h a l l  d e s i gn a t e  one pers on f o r  purposes  o f  r e c e i v in g  any 
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n o t i c e  r e qu i r ed  and e x e r c i s i n g  the t i g h t s  g r an t e d  bv t h i s  s e cM o n .

( c )  In t h i s  s e c t i o n
( 1 )  " o f f e n de r "  has rhe meaning given in AS 12 .R 1 . 0 2 0 ;
( 2 )  "v i c t im "  has the meaning given in AS 1 2 . 5 5 . 1 8 5 .

* Se c .  6 .  AS 12 . 5 5  i s  amended hv adding new s e c t i o n  in read :
Sec .  1 2 . 5 5 . 0 2 3 .  PARTICIPATION PV VICTIM IN SENTENCING. ( a )  I f  

a v i c t im  r e q u e s t s ,  rite p r o s e c u t in g  a t t o r n e y  b a l l  p t ov l de  rhe v i c t im ,  
be f o r e  the s en t enc ing  h ea r in g ,  w i th  a eopv of  the f o l l ow in g  p o r t i o n s  
o f  the p r es ent ence r e p o r t :

( 1 )  rhe summnrv o f  the o f f e n s e  prepar ed  hv the Department  
o f  C o r r e c t i o n s ;

( 2 )  »he de f e nd an t '? ve r s i o n  o f  ' h e  o f f e n s e ;
( 3 )  a l l  s t a t emen t s  and summaries o f  s t at ement s o f  the  

v i c t im ;  and
( 6 )  the s ent ence  recomraend.il ion o f  rhe Department o f  C o r -

r,
7 
H 
9 
10 
11 
I?
13
14

15
’6 I r e c t  Ions .
I

17  ̂ ( b )  A v i c t im  may submit in rhe s en tenc ing  m u t t  a wr i t t e n  s t a t e -
nenr t ha t  the v i c t im  b e l i e v e s  i s  relcv. ip* t o  »he sent enc ing d e c i s i o n .

*** j * Se c .  5.  AS 1 2 . 5 5 . 0 8 8  amended hv adding new sub se c t i o ns  t o r e ad :l|
70| I d )  A v i c t im  has  the r i gh t  to corn .ml  In wr i t i ng  t o  i he c o u r t  on

a mot ion t o  modi fy o r  reduce a s ent ence f i l e d  bv t he  person who pe rp e -
77 If7j* t r a t e d  the of fee . se  ag a i n s t  t h e  v i c t im .

( e )  I f  a mot ion I •• f i l ' d  rr» irn*dlf** nr redw «• a s ent ence by a 
defendant  who pe rpef r ■ »i » d a cr ime aga ins t  a person nr ar s on  In the 
! i r s i  d eg r ee ,  I In* t ou r l  ‘ h a l l ,  IT f e a s i b l e ,  send a • npv o f  t he mot ion 
f *i rhe Depart rvnt  o f  Cnrr rr* innr. m l  f I r  i enf ly In advance o f  any 
s chedu l ed  hea r ing  nr b i l e f i n g  d ead l i n e  tn enable »ho department ro 
n o t i f y  l he v i c t im  o f  tha* c r ime .  I f  that  v i c t im  ha* e a r l i e r  reques t ed  
»o he n o t i f i e d ,  t he  Pep. irrnent o f  C o r r e c t i o n s  sh a l l  sent! t he  v i c t i m  a 
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ropy o f  t be mot ion and inf orm the pers on o f  t h a t  person* r r ight*;  under  
r l i ls  sr i  I i on ,  t he  dead l i ne  f o r  r e c e i p t  o f  w r i t t e n  comments,  the h e a r ­
i ng d a l e ,  and t he  c o u r t ' s  add r e s s .

( f > The c o u r t  s h a l l  p r ov i de  c o p i e s  o f  the v i c t i m ' s  comments t o
the pri'f ."ciit i np. a t t o r n e y ,  the pers on f i l i n p .  t he  mor ion t o  r educe **r
modi fy a s e n t e nc e ,  and t ha t  p e r s on ' s  a t t o r n e v .

(p.) In d e c i d i n g  whether l o  modi fy o r  reduce a s e n t ence ,  the
Cour t  s h e l l  c o n s i d e r  *:he v i c t i m ' s  convnents. when r e l e v a n t ,  and any 
r*-r.ponni l»v tlu* p r o s e c u t in g  a t t o rn ey  and rhe person f i l i n g  the mot ion.

(h> I f  n v i c t im  deslira nut Ice under t h i s  a e c r l o n ,  rhe v i c t im
«d*.i I 1 s u l i i t a l n  a c u i x e n t .  v a l i d  ma i l i ng  addre ss  on f i l e  wi th  the 
commiss i oner  o f  c o r r e c t i o n s .  The commiss i oner sh a l l  send the n o t i c e  
t c  the v i c t i m ’ s l a s t  known ad d r e s s .  The v i c t i m ’ s addre ss  mny not be 
d i s c l o s e d  t o the o f f en d e r  o r  t o  t he o f f e n d e r ' s  a t t o r n e y .

* Sec .  h.  A? 1 2 . 5 5  I s  amended by adding a new s e c t i o n  t o  r ead :
Sev 1 2 . 5 5 . 1 7 2 .  DESIGNATION OF REPRESENTATIVE. I f  more t h i n  one 

person who q u a l i f i e s  as a v i c t im  under AS 1 2 . 5 5 . 1 8 5  d e s i r e s  n o t i c e  
under AS 1 2 . 5 5 . 0 8 8 ,  the p r o s e c u t in g  a t t o rn e v  s h a l l  d e s i gn a t e  one 
person t o  r e p r e se n t  a l l  v i c t im s  f o r  purposes  o f  r e c e i v i n g  the n o t i c e  
r equ i r ed  and e x e r c i s i n g  the r i g h t s  g ran ted under t h i s  chap t . - r .

* See.  7 .  AS 1 2 . 5 5 . 1 8 5  i s  r ep e a l e d  and re ennc t i  <1 t o  r e ad :
1 2 . 5 5 . 1 8 5 .  DEFINITIONS. In t h i s  c h a p t e r ,  u n l e s s  t he  c on-  

» ex r r t q i ' I r pR o t he rw i s e ,
( 1 )  "c r ime agalna r a pers on" bn** the meaning given I n 

AS 11 . tit ‘I I I  I ;

( 2 )  "dangerous Inst rument" has the meaning g i ven In /•* ' l .
8 I . 9 0 0 ;

( 3 )  " f i r e a rm"  has the meaning given In AS 1 l . 8 l . Q0O;
( 6 )  " f i r s t  f e l ony  c o n v i c t i o n "  means t ha t  the defendant has 
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not been p r e v i o u s l y  c o nv i c t e d  o f  a f e l o ny :
( 5 )  " j u d i c i a l  o f f i c e r "  has t he meaning given in AS 1 1 . 5 6 . -

90 0 ;
( 6 )  "pe cun i a ry  ga in" means t he  amount o f  money o r  va l u e  o f  

p ro p e r t y  at the t ime o f  commission o f  the o f f e n s e  de r i ved  by the 
defendan t  from the commission o f  the o f f e n s e ,  l e s s  the amount o f  aoney 
o r  va l u e  o f  p r o p e r t y  r e t u rn ed  t o  t he  v i c t im  o f  the o f f en s e  o r  s e i z ed  
by o r  sur r ende r ed  t o  lawful  au th o r !  tv b e f o r e  s r i i l i u « r  I s  Imposedi

(7 1  ‘ mi-i ml f e lony c o n v i c t i o n "  means that  the defendant  
p r e v i o u s l y  linn hern c o nv i c t e d  nf  a I* lonyt

( 8 )  " s e t i o u s  p h y s i c a l  i n l u r y "  has the meaning g i ven in  
AS 1 1 . 8 1 . 9 0 0*

( 9 )  " t h i r d  f e lony c o n v i c t i o n "  means t ha t  the defendant  haa 

been a t  l e a s t  twic e p r e v i o u s l y  c o nv i c t e d  o f  a f e l o ny ;
( 1 0 )  "u nc on d i t i o n a l  d i s ch a r g e"  means t hat  a defendant  i s  

r e l e a s e d  from a l l  d i s a b i l i t y  a r i s i n g  under a s en t ence ,  i n c l ud ing  
p ro b a t i o n  and par o le *

( 1 1 )  "v i c t im"  means
(A) a pers on aga ins t  whom an o f f  r o s e  has been pe rp e ­

t r a t e d  *
(B) one o f  the f o l l ow i n g ,  nr? the p e r p e t r a t o r .  I f  the

pe rs on s p e c i f i e d  in (A) »*| t h i n  paragr aph  I*, a m inor ,  incompe­

t e n t .  or  i n c a p a c i t a t e d :
(M  nn Ind iv i dua l  l i v i n g  In • spousa l  r e l a t i o n ­

sh i p  wi th  »lu* per sou * :per l f l t» l  In c A1 **l t hin p.nsgrspl i* o r
M i l  a p a r e n t ,  ed o l t  c h i l d ,  gu. -rdian ,  o r  cu s t o d i a n

o f  t he  pe rs on ;
( C )  one o f  the f o l l ow i n g ,  nor the p e r p e t r a t o r ,  i f  the

pers on s p e c i f i e d  in (A) o f  t h i s  paragr aph  if. dead:

Chapter 59
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( I )  a pers on l i v i n g  In a spou sa l  r e l a t i o n s h i p
wi th  t he  deceased b e f o r e  t he de cea sed  d i e d :

( 1 1 )  an a d u l t  c h i l d ,  p a r e n t ,  b r o t h e r ,  s i s t e r .
g randpar ent  o r  g r a ndc h i l d  o f  the de cea sed ;  or

( 1 * 1 )  any o t h e r  i n t e r e s t e d  p e r s on ,  as may be de s ­
i gna ted  by a person having a u t h o r i t y  In law t o  do so .

4 Se c .  M. AS 1 2 . 6 1 . 0 1 0  I s  amended t o  read :
S . - . ,  1 7 . 6 1 . 0 1 0 .  RIGHTS OF C.RIHE VICTIMS C i > V i c t im s  of  « «• I »•»•«« 

h.ive t he f o l l ow i n g  r i g h t n :
( 1 )  t he  r i g h t  t o  he informed hv t he  a p p r o p r i a t e  l.iw ••«» -

fnrrement agency o r  the p r o s e cu t in g  a t t o rn ey  o f  rhe da t e  «•? t r i a l  and
the dal< o f  s ent enc ing  o f  the c a s e  in which t he  v i c t im  i s  i nv o l ved :

( 2 )  t he  r i g h t  t o  be n o t i f i e d  t ha t  a s en tencing  hea r ing  o r  a
c o u r t  p r o c e ed ing  t o  which t he v i c t im  has been subpoenaed w i l l  not
o c c u r  as  s che du l ed :

( 3 )  c • r i g h t  t o r e c e i v e  p r o t e c t i o n  from hanr and t h r e a t s  
o f  harn a r i s i n g  out  o f  c o o p e r a t i o n  wi th  l av  enforcement  and p r o se cu -  
» ion e f f o r t s ,  and t o  be p r ov ided wi th  i nf or t . a t  ion as t c> t he  p r o t e c t  ion  
av a 11 ah 1e ;

( f t )  t he  r i g h t  t o  h r Informed o f  rhe  p r o c ed u re  t o  *•« f • • I 
lowed t o  app ly  f o r  and r e c e i v e  any |VICTTM1 compensat i on under Ar» IR . -
6/j

( 5 )  a t  the r eques t  o f  the p r o s e c u t i o n  o r  a law r t i f ^ r n - r rn '  
apen rv ,  t he r i g h t  t o  c o op e r a t e  w i th  the c r im in a l  J u s t i c e  p ro c es s  
without  l o s s  o f  pay and o t h e r  employee b e n e f i t s  ex ce p t  an author ! : . oi l  
by AS ' ? . 6 1 .  017 and w i t h ou t  i n t e r f e r e n c e  in any f o rn  by f he «*ip lover 
o f  the v i c t im  o f  c r ime ;  IAND]

( 6 )  t h e  r i g h t  t o  ob t a in  a c c e s s  t o immediate medica l  a s s i s ­
t ance md not  t o  be de t a ine d  f o r  an unreasonab l e  length o f  t ime hv :

C h a p t e r  5 ^
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law enforcement  agency b e f o r e  having med ic a l  a s s i s t a n c e  admin i s t e r ed ;  
however ,  an employee o f  rhe law enforcement ngrncv may. i f  ne ce s s a ry ,  
accompany the person t o  a med ic a l  f a c i l i t y  t o  que s t i on  the person  
about  t he  c r im in a l  i n c i den t  i f  t he  q ue s t i on in g  does not  h inde r  the  
a dm in i s t r a t i o n  o f  med ic a l  a s s i s t a n c e ^

( 7 ) the r i g h t  t o  make a wr i t t e n  o r  o r a l  s ta tement  f o r  use  
In p r e p a r a t ion o f  t he p i c s en f once  r epo r t  o f  a f e lony defendant i

(R.)_ I f  t he ‘T ime f o r  which the defendant was c onv i c t ed  was 
n f e lony nr n domrn »1i v l o j r n r e  a s s a u l t .  t he _rlghi appea r  pe r s on ­
a l l y  a t  t he  d e fenda n t ’ s sent enc ing  hear I tig t_o p r e s en t a w r i t t e n  or  
o r a l  statement  and

( 9 )  t he r i g h t  t o  he informed by the p r o s e cu t ing  a t t o r n e y ,  
a t  any t ime a f t e r  t he  d e f e nd an t ' s  c o n v i c t i o n ,  about  the compl et e  
r e c o r d  o f  t he  d e f e nd an t ’ s c o n v i c t i o n s .

( b )  Law |VICTIMS’ EMPLOYERS, LAO] enforcci?en* agen c i e s ,  p r o s e c u ­
t o r s ,  and the c o u r t s  s h a l l  make everv r e a sonab le  o f  f o r t  t o ensure t ha t  
v i c t im s  o f  c r imes  have t he  r i g h t s  se t  out in (n> o f  t h i s  s e c t i o n .  
However,  a f a i l u r e  t o  ensu re  these r i g h t s  does nor g ive r i s e  t o  a 
s e pa r a t e  cause o f  a c t i o n  ag a in s t  (VICTIMS’ FMPLOYFRS.I law enforcement  
a g en c i e s ,  o t h e r  a g en r i e r  o f  t he s t a l e ,  »»r a p n l i t i f . i l  s ub d i v i s i on  o f  
t lie s t a t e .

* Se c .  9.  AS I? .  6 1 h :  amended bv addin;* new -.eel toe*, t o  read:
See .  1 2 . 6 1 . 01 S.  DUTIES Of PRClSKCUTI WI ATIORNKY. ( a )  I f  a 

v i c t im  o f  a f e l ony  o r  t d omes t i c  v i o l e n c e  a s s a u l t  r e qu es t s ,  the p r oa -  
c c u l l n g  a t t o r n ey  sh a l l  make a r e asonab l e  e f f o r t  t o

( 1 )  c o n f e r  w i th  the pers on aga ins t  whom the o f f e n s e  has 
been p e r p e t r a t e d  about that  p e r s on ’ s t est imony be f o r e  the de f endan t ' s  
f r l a l ;

( 7 )  in a manner re.tr.onablv c a l c u l a t e d  t o  g i ve  prompt a c t u a l  
HB0036D - 7 -  CSIIR 3 6 (F ln )  am



Chapter
u o f ' ^ e .  n o t i f y  t he v i c t im

(A) o f  the de f e nd an t ' 8  c o n v i c t i o n  and t he  crime*, o f  
tlii«'li the defendant  wan c o nv i c t e d :

( B )  o f  the v i c t i m ' s  r i g h t  in fl c ase  t ha t  I a a f e l ony
i •• nakc a w r i t t e n  o r  o r a l  s t at ement  f or  use in p r e p a r a t i o n  o f  the
d e f e nd an t ' s  p re s en tence  r e p o r t ,  and t o  appear  p e r s o n a l l y  at the  
de f e nd an t ' s  s en t enc ing  hea r ing  t o  p r es ent  a vri t**»n o r  o r a l  
st a t emenr ;

(C)  »»i the addres s and t e l ephone  number of t he of  l i t  c
that  w i l l  p repar e  the p re s en tence  r e p o r t ;  and

(D) o f  rhe t ime and p l a c e  o f  rhe s ent enc ing  p r o ce ed -
1 "P.:

( 3 )  n o t i f y  the v i c t im  in w r i t i n g  o f  the f i n a l  d i s p o s i t i o n  
of  t he  c ase  w i t h in  30 days a f t e r  f i n a l  d i s p o s i t i o n  o f  the c a s e .

«L) The n o t i c e  g i ven under ( a ) ( 2 )  o f  t h i s  s e c t i o n  imj«r Inform 
t y., • i . f l m  that  the statement r»f the v l c f i ' i  nrnv c o n t a i n  .»nv re levant  
i n l o i  n il len in c l ud ing

f I ) an ex p l an a t i o n  o f  the n u r u i -  and ex ten t  o f  p l v r i . ' - i l ,  
P*:vrh* ! ..p I ca 1 . o r  emot ional  harm o r  trauma s u f f e r e d  hv the v i c t im ;

( ? )  an e x p l an a t i o n  o f  the extern o f  economic l o s e  <*r p r o p ­
e r t y  damage s u f f e r e d  bv rhe v i c t im :

t J )  an op in i on  o f  the need f o r  and ex t en t  o f  r e s t i t u t i o n
,nci whether the v i c t im  has a p p l i e d  f o r  or r e c e i ve d  c ompensat i on f or  
In**i • • damage|  and

I U )  the recommendat ion o f  the “ icr l tn f o r  an a p p r o p r i a t e
sent cm i*.

(e ) The s t a t e  and the p r o s e c u t in g  a t t o rn ey  may not he he ld
1 1 ;:!• i »• in damages fur  any f a i l u r e  t o  complv v l * h  t he  rent : i  recent  «• o f
t h i s  -.(•( t i on .

PFUR u /f l e t  im - B -  IIHfllMM*
•I

Chapter
i Sec. 1 2 . 6 1 . 0 1 7 .  INTERFERENCE BY VICTIM'S EMPLOYER. f a )  An

7 employer nay not penal fr«* or th reat*  • •** pena lir*  • i n  in h* cause t )ie
3 v i c t im  i s  subpoenaed nr reqm s t ed  1 ■. tin t«ros« -up a r ro rnev  t o
4 a tte n d  a court prncm t!; up, fm tin* p«-ipo*:i ! pi !» • testim ony. In
s th i s  Beet inn, "penal ire*' mean* » n take icf T • • I • t I up * h«* ♦mplovmcnr
6 s t a t u s ,  wages ,  and b e n e f i t s  payabl e  t«- t he  *»i»*r|ri. i n c l u d in g ;
7 ( 1 )  demot ion o r  su spens i on :
8 ( 2 )  d i sm i s s a l  from employment ; am!
9 ( 3 )  loan nf pay »*i benef i t** .  * pt p *v md b e n e f i t s  that
io a r e  d i r e c t l y  a t t r i b u t a b l e  r o  the v l * , , m's a* ence l»m» employment t o
•1 a t t end  the cour t  p r oc eed ing .
17 ( b )  A pe rs on who v i o l a t e s  ( a )  «»f t h i s  sect I • ••• i s  g u i l t y  o f  a
• 3 v i o l a t i o n .
t« ( c )  A v i c t im  who s u f f e i s  a pe cuni a ry  l o s s  a r e su l t  o f  an
t5 j emp l oye r ’ s ac t  p r o h i b i t e d  hv r l i i s  s e c . ' i on na* b r ing  a c i v i l  a c t i o n  t o
tfi | r e c ove r  a c t u a l  damage-. ..ml p**n|tlve «'•mage- • - f *!»»•• » Im*"" the a c tua l
*7; damages nunf a l l i ed .
'B| * Fee.  10. AF 1 ' 61 |*. amended hv add I* »• » n**v • ••• * t o tend*
•«j| See .  I ? ,  f i l .  0 30.  DCS'CthM ION OF II I’RESI AT»V* II more than one
70 J per r on  who q u a l i f i e s  .«• a ' * i * ' i n  under AF 1 . 3 r* - Pr* makes a reques t
7> under t h i s  c h a p t e r ,  the p r o s e c u t in g  at t»' rney • l - a l l  d e s i gna t e  one
77 person f o r  pm puses  *»l ri*ce! * lug the nori>*» inqu i red  and e x e r c i s i n g
73 the r i g h t s  g r . n ' e d  und* r t h i s  cl iaptei
7* * Fee.  I I .  AS I r 6 1 Is amended hv adding a new u  i t i**n t o r e ad :
jj gee .  i j . n . ' M i n .  m T i m  i t ons .  <■ • 1.1 . i > . f i n

76ii ( I )  "dopje r I vi* !«'nci* . •is.uil* ' neans mi a s s a u l t  under
77 AS I I .  A 1 . 7 0 0  I I . / • ! . . ’ JO or  ’ I . /« I »n - ti *, t . ' s  c o n s t i t u t i n g  a
7B domes t i c  v i o l e t n e  o f f e n s e  node*’ AF "• 3*j.tir,r-;

( 2 )  " v f r t i r * '  has * t-« mean *g p. i •.•*•*’ i o A*: l n. rt S . I 8 3 .
IIROQlhh 'i t im i t , tp in )  am



* Fee.  1?.  AF 33 .  1 6 . 1 7 0 ( a )  in r e pea l ed  and rei !».••«• t In read-
( a )  I f  rhe v i c t im  o f  a cr ime Against  .1 pe rs on o r  ar s on  in the

f i r s t  degree r eques t *  n o t i c e  o f  n s chedu l ed  he a r in g  t o revi ew • •» o u t ­
s i d e r  d i s c r e t i o n a r y  p a r o l e  f o r  a p r i s o n e r  c o nv i c t e d  o f  t h a t  c r ime ,  the  
hoard sh a l l  send n o t i c e  o f  the hea r ing  t o  the v i c t im  at  le. i st  30 dnv.s 
be f o r e  l he h ea r in g .  The n o t i c e  must be accompanied by a copv ol  the  
p r i s o n e r ’ s a p p l i c a t i o n  f o r  p a r o l e  submi t ted  under AS 3 3 . 1 6 . 1 3 0 ( a ) .  
However,  the copy o f  the a p p l i c a t i o n  sent t o  the v i c t im  may not i n ­
c l u de  the p r i s o n e r ' s  proposed r e s i d en ce  and employment add re s s e s .

* Sec .  13. AS 3 3 . 1 6 . 1 2 0 ( b )  i s  r e pea l ed  and r e en ac t ed  t o  r e ad :
( b )  A v i c t im  who r e ou ea t s  n o t i c e  under t h i s  s e c t i o n  s h a l l  main­

t a i n  a c u r r e n r , v a l i d  na i l i ng ,  addr e s s  on f i * e  w i th  t he  b o a . d .  The 
hiMivd *••• *11 'tend rhe nor l e r  r e q u i r e d  by thl«* mm r Jon fn 1 he 1/ 1 h icun  
addicur.  nf the v i c t im .  The vl« t i n ' s  addrr* u miiy nor h r disci**? ed t o  
the p r l ' . nner  o r  the- p r i s o n e r ' s  a t t o rn e y .

* Fee.  ?A. AS 33 .  1 6 . 1 7 0 ( c )  i s amended t o  r e e d •
(i ) The v i c t im  has a t i g h t  t o a t t e nd  meet ings o f  the pa r o l e

board in whi ch  the s t a t u s  o f  the p r i s o n e r  c o nv i c t ed  o f the cr ime
aga ins t  t h a t  v i c t i m  i s  o f f i c i a l l y  c ons i de r ed  and tc cnnmcntx  in w r i t -  
ing o r  i n p e r s on ,  on the proposed a c t i o  o f  the board .  Cop i es  o f  nnv 
w r i t t en ITHE1 commenti sh a l l  be p r ov i ded  ro t he  p r i s o n e r  and the 
p r i s o n e r ' s  a t t o r n ey  b e f o r e  a c t i o n  by the board .

* Sec .  13. AS 3 3 . 1 6 . 1 2 0 ( e )  I s  r e pe a l e d  and r e enac t ed  t o  r e ad :
( r )  I f  the v i c t im  r e q u e s t s ,  t he  board s h a l l  make everv r e a son ­

ab le  id Inr t  t o  n o t i f y  t he v t c r im  aa aoon as  p r a c t i c a b l e  in w r f ' l u g  o f  
I t*  ih-* Inn r 1* gtnnl  nr «li*n y d I a r r e t  I on/n •• p u i n l c  nr t •• •« I* • •.• r he 
p rimmer tinder AS 3 3 . 1 6 . 0 1 0 ( e ) .  Tlic- n o t i c e  under t h i s  ai ihsnc 1 i mi 
I no ltnle t lie expec t ed  dAte nf flic p r i s o n e r ’ s r e l e a s e ,  t he  pregr . iphl  r 
area in which t he  p r i s o n e r  I s  r e qu i r ed  t o  r e s i d e ,  and o t h e r  pe r t i nen t  

CS1IB 3 6 (F in )  .im - 1 0 -  HRQn 161)
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I n f oi  mat 1 nil cnncc rn ing ♦ he p* f«nnei ' «■.»»<.•*• | .  n- . * j ii*»|e that  may
a f f e c r  the v 11 I I in.

* S e c . 16. AS II If*. • SO l id  If. emended ■ • 1 •• nl
( b )  The hoard ni.iv r e q u i r e  .1 m t i d i r i e n  t d I s c r e t  lonary o r

mandatory p a r o l e  tha* a p r i s o n e r  r e l e a s e d  .*«• par*-***
( 1 )  meet f ami l y o b l i g a t i o n - . ;
( 2 )  pur sue employment,  e d u c a t i o n ,  c o un se l i n g ,  o r  t r a i n i n g ;
( 3 )  remain w i t h in  s t a t e d  nongraphic  l im j r s  un l e s s  wr i t t e n  

pe rm l6 i l on  t o  depa rt  from the s t a t e d  l im i t s  Is g ranted the p a r o l e e ;
(A)  r e po r t  upon r e l e a s e  t o  the paro l* ’ ” f f l c e r  a s s i gned  t o  

t he p a r o l e e ;
( 5 )  repor t  as  r e qu i r e d  t he p i r n l e  *»f f ieer a s s i gned  t o

tha p a r o l e e i
( 6 )  r e s i de  al a s l a t e d  »»!-». e ;*,p| n«* i»v the hoard n f  any 

change in p l a c e  o f  *-«**;ldences
( 7 )  no! pomes* ;  • • 1 rout 1 tl*i*.irnt*i «» nr her dangerous

weapons ;

ages 1
( 8 )  r e f r a i n  from p os s e s s i ng  r «nnsuni»g a l c o h o l i c  bev«»r-

( 9 )  submit t o  rear  - table sear che s  and « i r u r e s  by a p a r o l e  
o f f i c e r ,  o r  a peace o f f i c e r  no t ing  under the d i i e r i l n n  o f  a p a r o l e  
o f f i c e r 1

( 1 0 )  submit t o  ap p r o p r i a t e  med i c a l ,  mental h e a l t h ,  o r  c o n ­
t r o l l e d  suba t anc r  nr a l c o h o l  ex nn inn t i o n , t r ea tmen t ,  o r  c o un se l i n g ;

( 1 1 )  subtt* 11 t*» per i»»»li\ mlnnrtnnn des igned tn d e t e c t  the
uee of  n I « ol i f  I .•» • » »• 1 » l e d  1 :iut . .

I I ? )  rink** •• •<ut i i i t i . i i ,  ordi'« *•*! hv the . * •»» t I TO A VICTIM OF
THE PRISONER'S C R P ' I . l  i c  ••? d I ng » -t -schedule e s t a b l i s h e d  by rhe 
boa rd:

H B 0 0 3 6 D  - I I -  C S H B  3 6 ( F l n )  an

_



I

ftlinpLcr V*
* ( 1 3 )  r e f r a i n  from opening,  m a i n t a i n i n g ,  o r  u s ing  a chocking
? account  o r  charge a c c oun t ;
3 ( 1 6 )  r e f r a i n  from en t e r in g  i n t o  a ronf  r/.' i ot her than a
« p r e n up t i a l  c o n t r a c t  o r  a mar r iage c o n t r a c t ;
M ( ’ 5 )  r e f r a i n  from op e r a t i n g  a mot or  v e h i c l e ;
« (If*) r e f r a i n  from en t e r i ng  an e s t a b l i s hmen t  where a l c o h o l i c
7 beve r age s a r e  s e rv ed ,  s o l d ,  o r  o t he rw i s e  d i spensed ;
8 <17)  r e f r a i n  from p a r t i c i p a t i n g  in any o t h e r  a c t i v i t y  o r

a s s o c i a r  / t t h  any o t h e r  person t ha t  the hoa rd dete rmines  i s  r e a -
tofl sonnbly . - o d im ini sh  the r e h a b i l i t a t i v e  g o a l s  o f  p a r o l e ,  o r  that
i l l  may endanger the p u b l i c .
17l * Se c .  *7. AS 33. If. i s amended by adding a new s e c t i o n  t o  r end :
13 See .  3 3 . 1 6 . 2 6 0 .  DESIGNATION OF REPRESENTATIVE. Tf more than one

person who q u a l i f i e s  as a v i c t im  under AS 12.S**.1P5 r e qu es t s  no r i c e
under t h i s  c h a p t e r ,  the commiss i oner sh a l l  d e s i gn a t e  one pe rs on f o r
pnrpcRf.n o f  r e c e i v in g  the n o t i c e  r e qu i r e d  ntd c x e r r l . l n r  the r i gh t s
g r an ted  hy t h i s  c h a p t e r .
S e c .  ’ P. AS 3 3 . 2 0 . 0 8 0  Is amended t o  r e ad :

19 3 3 - 2 0 . 0 8 0 .  BOARD OF PAROLE TO INVESTIGATE A . .  OHS FtR
70 EXECUTIVE CLEMENCY. The gove rnor  may r e f e r  a p p l i c a t i o n s  f o r  exe cut iv e

clemency t o  the boa rd o f  p a r o l e .  The board s h a l l  i n v e s t i g a t e  each 
case and submit  t o  the gove rnor  a r e p o r t  o f  the i n v e s t i g a t i o n ,  t o ­
ge the r  w i th  n i l  o t h e r  i n f o rma t i on  t he  boa rd  has r ega rd ing  rhe a p p l i ­
c an t .  w».«*n t he  r epo r t  o r  i n v e s t i g a t i o n  I s anhml t t e «l, tin* board tthall 
;Ll.8nL ' r co t h e gove rno r  the cotmaenta 11 has r e c e i v ed under (b)

79 o f  t h i s  s e c t i o n .1 ~ ~
71 * Sec .  I1). AS 33 .  2 0 . 0 8 0  la amended by adding new su b se c t i on s  t o  re. id:
79 <IM I f  r e ques t ed  by t he v i c t im  o f  a n i n e  ag a i n s t  a person or

arson In th.- f i r s t  d eg r ee .  the hoa rd t . lmll  send n o t i c e  o f  an
CSHB If i (Fin)  an - 1 2 -  MB0036D
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a p p l i c a t i o n  f o r  ex e c u t i v e  ' l e r e n o v  submi t ted hy the - t  .♦ r  p r i s o n e r  who 
was c o nv i c t e d  o f  t h r t  ei ime. The v i n  *i m.n* comr*< »•* in wr i t  fop, t o the  
board on the a p pM c a t l n n  for »«xe. nt ive • fn|iien*v.

( c )  I f  the v i c t im  d e s i r e -  *0*1 lee untie; fb> o f  Mil- , s e c t i o n ,  the 
v i c t im  s h a l l  ma int a in  a m r r i v i i .  v a l i d  ma i l i n g  *.l »r» on f i l e  wi th
the bo a rd .  The hoard sh a l l  send t he n o t i c e  r e qu i r ed  under t h i s  s e c ­
t i o n  t o  the v i c t i m ' s  l a s t  known ad d r e s s .  The vic t im's? addres s may not  
be d i s c l o s e d  t o  the ap p l i c a n t  f o r  ex e c u t i v e  element- , o r  t he a p p l i ­
c a n t ’ s a t t o rn e y .

( d )  In t h i s  sect  Inn,
( 1 )  "c r ime aga in s t  n pers on" ha« the meaning given In

AS 3 3 . 3 0 . 9 0 1 ;
( 2 )  "v i c t im "  has the meaning given in AS 1 7 . 5 5 - IB5- 

* Sec .  20 .  AS 3 3 . 3 0  i s  amended hv adding » new se c t i o n  t o read:
Sec .  3 3 . 3 0 . 0 1 3 .  COMMISSIONER TO NOTIFY VICTIMS. f a)  The com­

mis s i oner  sh a l l  -»i I fv I he ••!* » I»a i f » !•• . - f fi
( 1 )  e s c ape s  f «»»n ct«?.?**dy;
( 2 )  i < relr. iMM* • »• the conmu»M t .............. I nr!  ugh; o r
( 3 )  i s  r e l e a s e d  on an e a r l v  r e l e a s e  program.

( b )  The cormi iss ioner r equ i r ed  *e e i ve  n o t i c e  o f  a change In 
the s t a t u s  o f  an o f f en d e r  tinder t h i s  s e c t i o n  n r l v  i f  the v i c t im  has 
reques t ed  n o t i c e  o f  the change.

( c )  A vl r» i tn who ha« r eques t ed  mu i r r  Minlet iM  «-f t h i s  s e c t i o n  
■ha 11 inn inf a  I n n m i  r euf . vn 1 * *1 tint M lev "Idi i  ..»• Il l** wi th  the
corral as 1 o n e r . 3 he comm I • . inner *.hn 1 1 - end Me * i * i i * • from the depr r t
ment requ I red I*', t h i s  « • I on * ' he •* i • ' I r  * * ' ' hnovn .iddr epp . Tln‘
v i c t im ' s  nddres*; nav re.» he <11 \ol»u;ed • •' tV* * 1 f r t ' l i i  »»i rhe o f f e n d ­
e r ' s  a t t o rn e y .

( d ) The • 4 a * i* rr*v ie*i I • h« 1 <1 I • 1 • 11* <1 i»« f »»t t he fa I III t o
H0036D 1 ' 'MIR 161 F i n ) am
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nf  i hr ' nnmiss i oner  t o  comply wi th  the r equ i r emen ts  o f  t h i s  s e c t i o n .

* Se c .  2 ' .  AS 3 3 . 3 0 .  1 1 1 ( f )  1 b r e pe a l e d  and r e m n  t ed  t o  r end :
( D  I f  t he  commiss i oner c o n s i d e r s  a p r i s o n e r  c o n v i c t e d  or a 

cr ime ag a i n s t  a person o r  a r son  In the f i r s t  degree f o r  a p r e r e l e a -  
f u r l oug h  and t he  v i c t im  has r eques t ed  n o t i c e  under AS 3 3 . 3 0 . O ' 1 • hr
mrs i i l a r l one r  s h a l l  send n o t i c e  o f  i n t en t  t o  c o n s i d e r  the p r i s o n e r  for 
a p r e r e l e a s e  f u r l oug h  t o  rhe v l c r im .  The v t c f i n  mnv conmcnr In writ  
inp *»n flic r otrnni a s l o n e r ' s Intent  t o  r e l e a s e  »h» p i l s o n e r  on p r * r e l r i r *  
!mi lough ••♦utus. The cnnrnit *■ I oner s h a l l  cm * . * lei the vtrfl»' i*K • oin 
oirnffs b e f o r e  making * f i n a l  d e c i s i o n  t o r e  l east  a p r i s o n e r  on a p* * - 
r e l e a s e  f u r l o u g h .  The c onmtss l onc r  sh a l l  make ,» r e a sonab l e  e f f o r r t »• 
n o t i f y  thr v i c t im  o f  an in t en t  t o  r e l e a s e  t h"  p r i s o n e r  on a p r o r e  ’ p:»s*- 
f u r l o u g h .  The n o t i c e  must c on t a i n  the expec t ed  dat e o f  the p r i s o n e r ' s  
r e l e a s e ,  rhe geog raph i c  a r e a  in which t he  p r i s o n e r  w i l l  r e s i d e ,  and 
o t h e r  pe r t i n en t  In f o rma t i on  c once rn ing the p r i s o n e r ' s  r e l e a s e  that  nav 
a f f e e t  the v l c i im .

* Sec .  2 2 .  AS 3 3 . 3 0  I s  amended by adding a new s e c t i o n  t o  read-
Sec 3 1 . 3 0 . 2 9 2 .  DESIGNATION Of REPRESENTATIVE. I f  more t h a -  one 

pe rs on who q u a l i f i e s  as a v i c t im  under AS 1 7 . 5 5 . 1 8 5  r e qu es t s  n o t i c e  
under r h i •. c h a p t e r ,  the rortni ms l one r  sh a l l  d en l pna t r  one pers on f**i 
purpoMur . • r e c e i v in g  the n o t i c e  r e qu i r ed  and nf  e x e r c t r . n g  rhe rlgli»*. 
g ran t ed  hv t h i s  ch a p t e r .

* S e r . .M. AS 3 3 . 3 0 . 9 0 1 ( 6 )  Is  amended t o  rend :
( 6 )  "c r ime ag a in s t  a per son" mear s a cr ime as se t  out it* 

AS 1 1 . 4 1 ,  lF.XCF.rT CUSTODIAL INTERFERENCE UND~f* AS 11 . 4 1 . 3 7 0  AND I* - 
4 1 . 3 3 0 ; J o i  a cr ime ag a i n s t  a pers on In t h i s  i t  ano the r  J u r i s d i c t i o n  

* having el ement s s u b s t a n t i a l l y  i d e n t i c a l  t o  t h ese  o f  a cr ime as set out  
in AS H . 4  • I .  EXCEPT CUSTODIAL INTERFERENCE ''NDER AS 1 1 . A t . 370 AND 
I ' .  4 1 . 3 3 0 ) ;

CSHB 36 (F in )  am - » 6 -  11809360

* Se c .  2 6 .  AS 6 7 . 1 0  i s  amended by adding new r o c t I o n  t o  r e ad :
Se c .  6 7 .  1 0 . 0 7 7 .  ACCESS TO HEARING BY VICTIM. f a )  I f  e cr ime

was committed by a minor who i s  s chedu l ed  f o r  a he a r in g  under AS 6 7 . -
1 0 . 0 7 0 ,  t he  v i c t im  may r eques t  from the  c o u r t  pe rm i s s i on  t o  a t t e nd  the 

h e a r in g .  I f  t he v i c t im  r e q u e s t s ,  rhe department s h a l l  p r ov i de  t e c h n i ­
c a l  a s s i s t a n c e  t o the v i c t im  In p r e pa r i n g  a w r i t t e n  submi ss i on  to the 

c o u r t  r e qu es t i n g  a c c e s s  rn t he  h ea t in g .  The depat rvn«*nt s h a l l  make 

r r -monab l e  e f f o r t s  t o  Inform v i c t im ;  tin* avn I 1 *h I I 1 ry o f  t h l a
n *» ii I m x anrr .

( b )  I f  mote than one p r i s o n  win- fpial l f le** a**. .• v i c t im  under 
AS 1 2 . 5 5 . 1 8 5  makes a r e q u e s t ,  t he  conn i s s 1 oner o f  h e a l t h  and s o c i a l  
s e r v i c e s  s h a l l  d e s i gn a t e  one person f**r purposes  nf  r e c e i v in g  the  
n o t i c e  and e x e r c i s i n g  t he  r i g h t s  g r an ted  by t h i s  s e c t i o n .

( c )  In t h l a  s e c t i o n ,  "v i c t im "  has t he  meaning g i ven in AS 1 2 . -
5 5 . 1 8 5 .

♦ Sec .  2 5 .  AS 1 2 . 6 1 . 0 2 0 ( e ) ( 2 )  I s  r epe a l e d .
* Se c .  26 .  Rule 3 7 ( d ) ( 1 ) .  Al aska Ru les  o f  Cr imina l  P r o c rd u r e ,  Is  amend-
ro r end :

( I )  WHEN MADE. The p r o ba t i o n  s e r v i c e  sh a l l  make a pr e s e n - 
I r i ' c r  Invest  Iga* I on and repor t  h r f i - r r  ’ h r  « • •• I r » i rpo- . es  sent ence or 

gt *11111 p r o b a t i o n .  Thr pr r ion!  r m r  fliv* t l g i i i l e n  nr*' «-pnrt shall be 
c omp l e t ed and made n vn I I »«h I r  _t  *• rhe c o u r t .  I lie • ••p».» i s h a l l  not be
• u 1 m i t r ed  t o  the cour t  It - ,  t u rnou t -  d f •;« I • ••:«••! ••• »ny mm except
counse l  un l e s s  rh«* de fendan t has  tend* -ed  a p l e a  r f  g u i l t y  or nolo 

cont ende r e o r  has been I "und p ' l l l l y  I f  t h e _ c r l n #  f o r  which the

per son I s  t o  he sent encod I s a f r  I ony |  • lie con f rn t  r  sha l  1 be dlscloaed

tu c ounse l  f o r  t h e pa r t i e s  b e f o r e  t h o t i n c o f  t he  h e a r i ng on the

nggrnvn to r  and m i t i p . a t o r f a c t o i s and s e n t e n c i ng.  The c o u r t  may u t l -  
M r e  the r epo rt  in d e r emiiilnp, if a ha? gained •j**ittfn< c recommendat ion

ir.HB 36<Fin)  am
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w i l l  bo f o l l owed  pur suant  t o  Rule 11.  In the event  the n t t o rnoy : .  f o r  
' h e  p a . l i e s  r eques t  the p r e p a r a t i o n  o f  a p r o s cn t ence  r e po r t  In a i d  
them in p l e a  ba rg a i n i ng  t he  c o u r t  may o r de r  such r e p o r t  t o  bo made 
p r i o r  t o  the t ime s t a t e d  in t h i s  r u l e .

* Ke r .  77. Rule 32 ,  Al aska Rul es  o f  Cr imina l  I’r o c e d u re .  Is amend",1 ]<• 
add ! no. new par agr aphs t o  r e ad :

(R )  WRITTEN STATEMENT SUBMITTED BY VICTIM OR VICTIM’ S REPKE.riT- 
TATIVE. I f  a w r i t t e n  st at ement  I s  p repa r ed  and submi t ted  by the 
v i c t im  o f  a f e l ony  o f f en s e  o r  a domes t i c  v i o l e n c e  a a s a u l t  under 
AS 1 2 . 5 3 . 0 2 3 ,  t he  t r i a l  cour c

( 1 )  s h a l l  take t he c ont ent  o f  the w r i t t e n  otatement In in  
c o n s i d e r a l i o n

(A) when p r ep a r ing  t ho se  el ement s o f  s ent enc ing  
r e p o r t  r e q u i r e d  by AS 1 2 . 5 5 . 0 2 5  t h a t  r e l a t e  t o  t he  e f f e c t  , . f  the 
o f f r n s e  on the v i c t im ;

(B )  when c o ns i d e r in g  the need f o r  r e s t i t u t i o n  under 
AS 1 2 . 5 5 . 0 4 5 ;  and

( 2 )  may t ake  the cont ent  o f  the wr i t t e n  s tatement  i n t o  
cone I clei at Ion in any o t h e r  c i r cums t ance  t ha t  the c ou r t  b e l i e v e s  n e c e s ­
sa ry  .

Hi) In ( g )  o f  t h i s  r u l e ,
M> "domes t i c  v i o l e n c e  a s s a u l t "  has t he  meaning given in 

AS I 2 . f l . 9 0 0 t

( 2 )  "v i c t im "  has the meaning given in AS 1 2 . 5 5 . 1 8 5 .
* s e c .  7R. Rul e 3 5 .  Aluska Rul es  o f  Cr imina l  P r o c edu re ,  i s  amend,-,I by 

adding new pa rag raphs  t o r e ad :
( c )  The v i c t im  may consent  on mot ions made under t h i s  r u l e  as 

f o i l o w s :

( I )  When an I n d i v i d u a l  c o nv i c t e d  o f  a c r ime a g a i n s t  a 
CSHB 3 6 (F in )  om - 1 6 -

(tlMptcr 5*1

person o r  a r son  In the f i r s t  degree f i l e s  a n o t i o n  t o  modi fy o r  reduce
7 a s e n t rn ce .  the c o u r t  s h a l l .  I f  f e a s i b l e ,  send n copy o f  th*» n o t i on  t o
 ̂ rhe Department nf  C o r r e c t i o n s  s u f f i c i e n t l y  in advance o f  anv schedu led

he a r in g  o r  b r i e f i n g  dead l i ne  t o  enab l e  t he  department t o  n o t i f y  the
v i c t im ,  an d i r e c t e d  hv AF. I ? . '  5 - 0 8 8  ( e )  .

( 2 )  The cour t  nha l l  p r ov i de  copier ,  nf the v i c t i m ’ s conssentnfi
7 t o  t he  p r o s e c u t in g  a t t o r n ey  and t o  t he  person f i l i n g  t he  mot ion t o
R r educe  o r  modi fy a s e n t ence ,  o r  the p e r s o n ’ s a t t o r n ey .

( 3 )  The c o u r t  s h a l l  c o n s i d e r  rhe consm*nts o f  the v i c t im
when r e l e v a n t ,  nnd any r e sponse o f f e r e d  hy the p r o s e cu t ing  a t t o r n ey  or

( the pers on f i l i n g  t he mo t i on .  In d e c i d i n g  whether ro r educe  o r  modi fy
a s en tence .i? |

( 4 )  I f  more than one person who q u a l i f i e s  as a v i c t im  under13
pa ragr aph  ( d ) ( 2 )  o f  t h i s  r u l e  r e q u e s t s  the op po r t un i t y  t o  e x e r c i s e  
r i g h t s  under t h i s  pa r a g r aph ,  the c ou r t  s h a l l  a l l ow  the person de a -15

i i gna t ed  under AS 1 2 . 5 5 . 1 7 2  t o  e x e r c i s e  t hose r i g h t s ,  o r  I f  a person
has not  been de s i gna t ed  under AS 1 2 . 5 5 .  172,  the c ou r t  sh a l l  d e s i gn a t e17 i
one pers on f o r  purposes  o f  e x e i c i s l n g  r i g h t s  under f h i s  paragraph .

( d )  In tl»fs r u l e ,
( 1 )  "c r ime ag a i n s t  a pers on" has the meaning g i ven in 

AS 3 3 . 3 0 . 9 0 h
( 2 )  "v i c t im "  has the meaning given in AS 1 2 . 5 5 . 1 8 5 .

* Se c .  2 9 .  APPLICABILITY.  The p r o v i s i o n s  o f  t h i s  Act  p r e s c r i b in g  the  
r i g h t s  o f  a cr ime v i c t im  and o f  a cr ime v i c t i m ’ s r e l a t i v e  o r  s u r v i v o r  
du r ing rhe rnu rnc  ol  c r im i n a l ,  c i v i l ,  and adm in i s t r a t i v e  proc eed ings  apply  
t o  p r oc eed ings  again*-! d ef endant s  i n i t i a t e d  on o r  a f t e r  the e f f e c t i v e  dat e  
o f  t h 18 Ac t .
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Dirjichm December 7, 1993

Ms. Janice Lienhart 
Victims for Justice 
619 E. Fifth Avenue 
Anchorage, Alaska 99501

Re: Alaska Victims' Rights Constitutional Amendment

Dear Janice:

I did not want tha year to and without formally thanleing you
for your courtesy and hospitality during my recent visit in Alaska.

In the time intervening since my visit, I have continued to 
seek out information that may be helpful as we approach the 
legislative session early next year. I spoke today with Senator 
william Van Regenmorter in Michigan. He wrote and sponsored both 
the Michigan victims' rights statute and subsequently the Michigan 
victims' rights constitutional amendment. The Senator is sending 
me a booklet prepared after the passage of their law to explain 
victims' rights to citizens in Michigan. He also had some 
suggestions about how to approach certain sensitive issues.

Senator Van Regenmorter indicated that states opting for what 
he calls the "philosophical approach" (broad statements preserving 
and protecting the rights of victims to due process and fair 
treatment without specifying those rights) have found that they 
left too much discretion in the courts without sufficient direction 
regarding what those rights should be. He told me that in Michigan 
a victim's right to be present in the courtroom after he or she had 
testified was not adequately assured until a constitutional 
amendment was passed. Judicial power to control the courtroom 
preempted the victim's right to be present without reliance on any 
right of the defendant. It is therefore not simply a matter of 
defendants' rights defeating victims' rights.



I specifically asked about any legislative implementation 
language in their constitutional amendment. He said that his staff 
had researched the issue and felt that it was necessary, without 
it, the Senator opined that the legislature would not be able to 
fully implement the victims' rights to provide for such things as 
enforcement, limitations, and means of implementation.

As for opposition to the proposed constitutional amendment, a 
Michigan taxpayer organization initially opposed the proposed 
constitutional amendment because they feared that prosecutors (and 
hence the state) could be liable to victims for violation of their 
rights. The resulting monetary damages would be paid out of the 
public coffers and place an additional burden on the taxpayer, 
hence their opposition. Senator Van Regenmorter indicated that as 
a result of this concern language was added restricting suits for 
monetary damages.

Finally, the Michigan victims' rights amendment was drafted to 
provide that an assessment against defendants could be ordered by 
the court to pay for the preservation and implementation of 
victims' rights. This provision was added to allow the state to 
shift the cost of implementation to the defendants. He cautioned 
however that the state needs to be prepared to meet this cost 
initially and not depend on revenues from defendants who frequently 
are indigent. Senator Van Regenmorter indicated that the it has 
cost the State of Michigan approximately $1 1/2 million dollars to 
implement their constitutional amendment state wide, but in his 
opinion it is well worth the cost.

The Senator would be happy to answer any questions that we may 
have, or talk to any legislator that has questions. He is deeply 
committed to victims and victims rights and may be a valuable ally. 
His opinion as a Senator (and elected official) may be more 
persuasive to other Legislators since he understands the political 
implications of support for victims' rights.

Please keep me informed of the progress of your legislation. 
I am prepared to return to Alaska as needed to ensure our goal of 
passing a victims' rights constitutional amendment. Best regards 
to you and your sister, Sharon, for a safe and happy holiday 
season!

Sincerely,

L Akers
Deputy Director 
CrimeStrike



L E G IS L A T IO N  (cont’d)

•  Forty-eight states now allow the use o f v ictim  impact statements.

•  Seventeen states mandate court appearance fo r victims.

•  Twenty-four states have plea bargain/consultation legislation.

•  Forty-four states have victim/witness inform ation statutes.

•  T h irty -fo u r states have notification o f fin a l disposition.

•  Th irty-n ine  states have notification o f the release o f prisoners in felony 
cases.

•  Forty-six states have victim  compensation programs.

•  Every state, including the D istrict o f Columbia, have some sort o f restitution 
legislation, and 23 states have mandatory restitution legislation.

Source: N a tio n a l O rg a n iz a tio n  fo r  V ic t im  A s s is ta n c e , January 1988.

FOR FURTHER INFORMATION CONTACT:

N a tio n a l V ic t im  C e n te r  
307 W. 7th Street, Suite 1001 
Fort Worth, TX  76102 
(8 i 7) 877-3355

U .S . D e p a r tm e n t  o f  J u s t ic e  
633 Indiana Avenue, N.W.
Washington, DC 20531

Bureau o f Justice Statistics: (202) 724-7782 
National Institute o f Justice: (202) 724-2949 
O ffice  fo r V ictims o f Crime: (202) 724-6134

F e d e r a l B u r e a u  o f  In v e s tig a tio n  
O ffice  o f Public A ffa irs  
10th and Pennsylvania Avenue 
Washington, DC 2053S 
(202) 324-3000
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‘  ‘ T h e  S p a r k  o f  J u s t i c e ’  ’ :
A  C a l l  f o r  E n a c t i n g  A  C o n s t i t u t i o n a l  A m e n d m e n t

By Steve Twist

The welcoming ceremonies at the 
Fourteenth Annual Conference 
followed traditional form ,.with a 
warn greeting from Fima County 
Attorney Stephen Neely 'and a 
thoughtful address by NOVA 
President Daniel Rostnbiati, among 
others. Greetings from Attorney 
General Robert Corbin, delivered try ’ 
his Chief Ateittant, were expected to 
lean more towards a friendly 
welcome than towards the thought- 
provoking. If that Is what tht 
participants wanted r f  Steve Twist, 
they were disappointed. Judging 
from tluir reactions, however, they 
were anything but disappointed.

An a service to the many 
cotrfertmce-goets who asked for a _
copy o f Steven Twists stemwinder on 
victim tights, we are reprinting it here.-"

Steve comes by Ids impatience the 
hard way. As a principal supporter qfa  
victim tights amendment to the Arizona 
constitution, he load tha fight that found 
that proposal Just one vote short o f 
ratification In the Arizona legislature lass 
session. He and other victim advocates In 
the slate are determined to get their 
proposal on the ballot through a petition 
drive. It seems likely that they will 
succeed. Steve's speech follows.

Good evening. It is ray gnat privi­
lege to Join Steve Neely Jq welcoming 
yea to Tucson audio (be warm hospitality 
of Southern Altwtte.

ft is highly appropriate to here so* 
k x m as the boat tito for dtialaded Taooo___________ __

mccUaf. Steve Neely baa been ooe of tbe 
pioneers of Tlctim/wHooas programs 
among pioaecvtoa la America and Ha 
program, ran by Vlkt Sharp, S baton 
Harisnan, Stout Osflmmi and tbs many 
fina anddedlcaaad naff and votatcars, Is 
cearimefltiyngaidodasamoQgtfaebaslhi 
the melon,

ft baa brought new sooklvity to the
f nosecatioa by recognfclag 

(be ptigbt of vktimi aa they suffer not
ooty (ha ordeal of foe crime, bat also tbe 
ordeal of the criminal justice lyaaa. 
Pima Cooaty'a program helps victims

Steve Twiet epedtt at the opening cere­
ment**. The pleferm  It a mete frrnwriee 
train,eethenmmdettgeulOUTutvtn. Other 
whUde-etoppers ert (I. M rj Den Retenhlen. 
lietiene Taueg, end StnrnlOehmm.

cope wiih both ordwto. Wc are prowl to 
ha** drem In Arizona.

Bat tbs strength of tfmdr program hai 
alao taagfat os tbai aew Bondars moat be 
ufknd, tm  mw answers mom be 
foend Here in Tbcson, as elsewhere in 
Arisons and America, (be moat caring 
and effective vktWvitnem program 
CSnaot preaact victims flora a criminal 
Jusrtet ayatam wMcft is ImV aboetv*, 
destructive, raid deaf to tba cay for vte- 
tiara' righto. ^

The beat coaasaUng programs are 
itninad to braking when (be system it- 
adf cm was tba sswtional pata wUch 
nsadi usatraeat.

Urn mod cartog prosecutor, who 
ttpriady c o a a a h a  a k a  victims aboat 
th e ir  came, cannot overcome dm tra um a  
caused by tba tosnnat (Ways he raaat 
report, or to prooedraal setbacks, tbs 
sunxtuofi ox o nwMi too npOKa 
releases of detonrimm, or eemeeeibet 
neither drier nor psnfch norprutoci fat ore 
vtctiaaa.

Thsrtropgeet ifctiras'iigbts restates 
will nmr protod aktine if (boy m

J

always second to the constitutional 
rights of defendants ... or the dim 
matter, to the interests or conven­
ience of the Judges or the lawyers.

The beot'ftmded compensation 
and MsJjttnoe programs, even If they 
bed baByandel additional rev*, 
nocs, will never oornpeniate for the 
injustice or the Indignity of oor sys­
tems’treatment Of victims. .

Maryofus bribe victims'move- 
meat believe that we mart serto more 
flmdatncnul reforms in dm Joatioe 
symem if we are to make oar dreams 
\ of fefiifie ureality./

Id 1988 in Arizona, over 
200.000 of oor nelghbore will be 
victims'of either murder, rape, rob­
bery, aggravated assault, or serious 
theft. As they begin to oope with (be 
crime aodtbe justice system, in many 

way* we force them to face ft legally 
aloae, tomyatara, victims have not ooe 'y  
coaetitudotrei right or remedy to protect 
them.

They have no right to a speedy trfad.
They hare no right to privacy.
They have no right to a lawyer.
They have no right to lefose a pre- 

trial Interview.
They have no right to be Intoned or 

c o n s u l t e d .
They have no right to be in the coon- 

loom.
They bars no rigbt to finality to their 

ordeaL
They have no right to be heaid tmtil 

tbe trial is over.
They have no right to access to the 

entire corut r e c o r d
They have no rigbt to (foe process.
In abort, drey are treated as s hard 

piece of evkknee in oar system.
Having tolled victims in our doty to 

protect (hern flora crime, we then subject 
them so a syasent which afTotde them no 
cooatftitiooal righto and they are total­
ized by 1l

Mmy of aa believe tire answer Ilea in 
ocoerfotlonal reform. Uolera victims’ 
dgbf i mm made a pari of out baeiclaw—  
our ooetftetiooellaw— victims will al- 
wajibeeecoDdktoeecltiratre. itotkna ; 
for Ha ntrodty to stop.

Aa (taro of m id Arizona know, out

s . ___



September, 1983 NOVA Newsletter Page 3

•' (tailings is great and oor gpparition b 
' ^ s'teof. Not ill tba venom maty stale h 
J )  found in the creatures of the Arizona dee* 

a*. • • v ?,
Of comae none of out‘oppaaeau ire 

agaiimMvictims'dghto” Ihestrongthof 
the movement yon have forged he cap­
tured the agenda and they • 
ate afraid to oppose us.

They are for “victim* 
rights far..." — hut they 
don’t believe those rights 
should be in the Constitu­
tion.

They are for victim 
rights fat

. . . they are out for the right of the 
victim to be in the courtroom throughout 
the trial;

, . . they are not for the victims 
rigbt to a speedy trial;

. . . or seasonable finality;

... or to refose pre-trial inter­
views;

. . . or to have all relevant evidence 
introduced so the truth of vrhet happened 
can folly be heard.

They are not fox the child victims

right to testify outride the threatening 
preteoce of the defendant. .

They are not for the victims’ right to 
prison ecnteocaewhloh will protect fotore 
fiorimj. i

Those who aay they are 
, for "victim rights b u t,..'* ....

" . .  y ou -v e  s e e n  It In  the e y e s  o f  c a rin g  
p o lic e  a n d  d ed ic a ted  p ro s e c u to rs ; 
y o u \ e  s e e n  it in  th e m irro r

aredeceft&l, ftaodolent, andtbeyhaveoo 
• right to associate with you or cany the 
banner which yon have raised

Our movereeot la the most bmortani 
dvil rights movemoit of the Eighties and 
v Nineties. Our success win depend 00/ 
\ courage and apirii and petscucraooo. /  

Napofooo said awe are ooty two 
powers in (he worid, the sword and (be 
spirit In tbe cad, be said, the vword win 
always be cooqpored by tbe spirit 

For now, h seems, the awoid b in (be

• lands of the criminal salwe have lust the 
irpirit to overcome him.

Bat in aO the iqjoatico we see, in ail 
the victims' pain, there is a sperk. You 
know that spark. Yoo have seen it io the 
eyes of those yon counsel and comfort; 
you’ve seen it io the eyes of dttaeos who 

can oo' longer 
stomach the re- 
pdpfcd Iiqbdi1 shx̂ * 
ies which daily 
come from our 
system; you’ve 
seen it in the eyes 
of caring police 
and dedicated 

piunecotora; yua'vo seen it in tha mirror.
It is foe spade of justice. Remember 

.when you tint felt that spark, when your 
beans ware touched and filled by it In­
spire yourself again for this cause and you 
will inspire others. Use iMs conference to 
rc-ignite the spark, or feed it with the 
oxygen that la here. Share your ideas, 
ttare year virion of oor new fionlier, and 
we wiT jee justice for victims boor day.

Thauk you. □

•t<*

News from the States:
C a l i f o r n i a  U p d a t e s  “ M i r a n d a  ’ ’W a r n i n g s

For yean, victim advocates Aova spoken 
o f a ’'Revets t  Miranda" ’ warning or card 
—  one that would routinely fa asdd to 
read 10 the victim that person's rights.

Due to an initiative o f the California 
Youth Authority and tha Cdtifbrnk. Cor* 
reckons Department— supported by tha 
state'd major law enforcement associa­
tions —  victims there may soon receive 
such a recital of their rights as a standard 
part offilbtg a crime report

The following Is an announcement 
describing the new program. ,

“You have a right to remain ri- ■ 
lent...’’ Ttm’saphrruK that has become 
wall known to taw mforcemeni and 
criminal suspects wfah whom they deal if' 
polke agencies, foe Cslifomta Youth 
Authority (CYAX foe Oalifonfoi Dtcait- 

^  mem of Gonectioos (CDC) and victim 
J  rights advocatu  have tbrir way, crime • 
victims wig have their rights cxptafasdaa' 
the eceoa of criaea too.

That la why tbe CYA, CDC aol

major taw enforcement ofgaofeationf are 
dUfribudng cards to taw enforcement 
officers throughout the state that can be 
used not only to advise aspects of their 
rights, but foe victima of meir rirfes aa 
well

The cauls wiH be aocampaaied by a 
kosr signed by Cal Tcrimne, Director, 
CYA; Jhn Rowland, Director, CDC; Utan 
Ctalg, Prerideat, CUlfoanU Pesos Offi­
cers Association (CPOA); Craig 
lileattam, Pieridant, Cahfomia Potice 
CUefe’Association; and Shaman Block, 
President, California State Shoiflk’ As-

nmaben f o r  distribution to vicdms, who 
iaay not remember the information given 
to them by (he offices at the aeeae of foe 
crime.

Tbe implementation of foe project la 
tfaaccomplbhweot of a cooperative ef», 
fore between taw enforcement associa­
tions, CYA, CDC, and the office of Oov- 
emor George Peekmcjian. who baa folly 
eoppottcd foe project

If all those involved have foehr way, 
"At a victim of a crime, you may...," 
will become as well known m foe MI-. 
rends wanting given to criminal BMpccta.'

Althoughvicriasof crime taCalifbv-1 
rita have bad these rights for years, only 
foe suspects have bad foeir rights read to 
foem at the time of arrest TMecaidwill 
inform the vktfau or their rights eoder 
tba taw and provide foem wifo infama- 
doofoeaarietancu.
' The focal law enforcement agencies 

. me being encouraged to ase foe same 
toftamadou with local andstaroe phooe

For more information, write:

Sharon English ' ",
California Youth Authority 
4241 WilNamsgorough Drive 
Sacramento. C A 95923 □



Legislative Research Agency
Alaska State Legislature

130 Sew ard Street, Suite 218 
Juneau, A laska 99801-2196

Phon:: (907) 465-3991 
Fax: (907) 463-3351

September 16, 1993

M E M O R A N D U M

TO: Representative Brian Porter i:r.m«PUrtl£R

FROM: Paula d. Scavera
Legislative Analyst

RE: Constitutional Rights for V ictims o f Crime
Research Request 94.039

Your office requested copies o f constitutional provisions from states that have constitutional 
rights for critm victims. Attached you w ill find copies o f pertinent constitutional provisions 
from California, Colorado, Florida, Illinois, Kansas, Michigan, Missouri, New Jersey, New 
Mexico, Rhode Island, Texas and Washington.

These "Victims B ill o f Rights" became constitutional amendments through various political 
methods. California’s began as a statewide initiative measure, which became Proposition 8, 
was voted on by the people and became effective June 9, 1992. Other constitutional 
amendments such as Missouri’s, started out as a Senate Joint Resolution, which was ratified 
by the electorate. New Mexico’s constitutional amendment is still a proposed amendment 
which w ill be submitted to the people for their approval or rejection at the next general 
election in 1994.

We hope this information is useful to you. I f  you need further assistance, please contact this 
office.

Attachments
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Ms. Daniella Loper 
Legislative Assistant to 
Rep. Brian Porter 
716 W. 4th Ave, Suite 640

Dear Ms. Loper:

Enclosed fo r you r review in connection w ith  yo u r w ork regarding the 
proposed constitu tiona l amendment being sponsored by Representatives 
Porter, Barnes, and Phillips, is a copy o f the im plem enting legislation relating 
to Arizona's v ictim s rights constitutional amendment. A ttorney Linda Akers of 
Crimes trike k in d ly  provided this inform ation to me earlie r today.

Reviewing these statutes should serve to assist you and the sponsors of 
the Resolution in understanding how one other state (Arizona) implemented 
its victims rights constitu tional amendment. I th ink  review ing the enclosed 
statutes w ill assist in responding to questions which w ill foreseeably be 
presented to you a n d /o r the sponsors concerning actual im plem entation of the 
proposed constitu tiona l amendment (e.g., the enclosed Arizona statutes 
specifically address which department or division o f government has the 
responsibility o f keeping the victim  informed throughout the crim ina l 
proceedings). During the process o f getting the Resolution passed to amend 
the .Alaska Constitution, I foresee questions being presented by legislators 
concerning the actual implementation o f a v ictim 's constitu tiona l rights. 1 
th ink if  the m ajor questions can be answered satisfactorily by re ferring to 
specifics o f o the r states implementation as an example, I believe legislators 
w ill generally be more inclined to vote in favor o f the Resolution. A review of 
the enclosed statutes should provide you w ith a guide and a fa ir ly  good 
working knowledge o f how a victim 's constitutional righ ts have been 
implemented in another state's crim inal justice system. I found the language 
o f the im plem enting statutes to be clear and concise and the length succinct - 
which helps in  qu ick ly  gaining an understanding o f the overall scheme o f 
implementing v ictim s' constitutional rights in a state crim ina l justice system.

Si ncere lv

cc Sharon Nahomey 
Janice Lienhart
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j § 1. Fundam en ta l p rincip les, recu rrence to
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>■ V ; i Law Review Commentaries'!J ? L'.* -V _r* .v >. .1 ‘ 4̂ r  i  •>.

Double secu rity  of federalism : Protecting indi- Role of the  suprem e cou rt in the adjudication
f vidual liberty  under the Arizona Constitution- 'o f'con s titu tiona l rights. Ariz-State L J .  2, 1984.
I S tan ley  G. Feldman and David L. Abney,‘JO p ' 2S3

; A riz.S tate L J .  115 (1988). _ . _
Fundam en ta l rig h ts  an d . judicial, review--'. 26' • ? r : - T  L-'

Ariz.L.Rev. 5 (1984); 26 .Ariz.L.Rev: 23T(1984). ------

‘ Library-Reference^ j-r , ; 3 ;  j , ;
? Constitu tional Law <s=>12 e t seq., 44 et seq.

C J.S . Constitu tional Law §§ 17 e t seq., 8S\et 
seq.

,:r .■•-.-..•.J --.tr-v—i • ... 
f § 2. P o lit ic a l power; pu rpose o f  governm en t " ' • -  • . -• ■■‘•'■’ j '•

Library- References

Art. 2 § 1 CONSTITUTION
II

Constitu tiona l Law <^*1.- .,•••- . -
C J .S ..C ons titu tio na l Law  §>2 e r  s e q . : : ...-
"  • * ' i. - a’ iS- . -** ’ • *. ;•*, ••••,* J J

■ Notes o f Decisions
1. In general    _  ' im pair any  substan tive  o r vested righ ts of defen-
~ S ta te  co n s titu tio n a l amendment, which permit- dan ts. S ta te  v. W arner (Appl990)-168Ariz. 261.
ted  victim s o f crime-to re fu s e -interviews-with ^ 1 2  review denied......r-
de fendan ts w as procedural, ra th e r than substan- The-power to g ran t franchises.resides- in the 
live, even though am endm ent deprived-defen- s ta te  and a city in g ran tin g  a franchise acts as
d an ts  of m ethod of discovery, since amendment an ag en t fo r the s ta te . C ity of Mesa v. Salt
did no t a ffe c t defendan t's  r ig h t to confront and . R iver P ro ject Agr. Imp. and Power Dist. (1962 
cross-examine w itnesses a t  trial, and thus appli- 92 Ariz. 91, 373 P.2d 722. appeal dismissed S3
cation of am endm en t to pending cases did no t S.Ct. 1018, 372,U.S. 704,-10 ll.Ed-.2d. 124. ;

§ 2 .1 . V ic tim s ’ B i l l  o f  R ights - "
.. Section 2.1..' (A )T o  preserve-and protect victims’ rights- to justice:and due process. : 
victim o f crime has a r ig h t : ............... :- - - -  •
\ j{ . To be treated with-fairness, respect; and dignity, and-to be free from intimidation 
harassment, or abuse, throughout the criminal justice process.
V/ 2. To be informed, upon request, when the accused or convicted person is release- 

■ from custody or has escaped.
To be present at and, upon request, to be informed of all criminal proceeding 

- where the*defendant has the-righe.to be presenfc.-.c= - - = - ? *
1 / 4 .  To be heard at any proceeding involving’ a post-arrest release decision, a negotiate- 
plea, and sentencing: '* • •• - -:- .-

• :..i : . ; -.- •5. To . efuse an interview, deposition,.or.other discovery request by\the.defendant, th 
defendant's attorney, or other person acting,on behalf o f the defendant..,. .

To confer with the prosecution, after the crime against the victim has been charge- 
before trial or before any disposition of the case* and. to Le infonned o f the dispositib

7. To read pre-sentence reports relating to the crime ac linst the victim when they a: 
available to the defendant.'''1"''-" -'- • - -•••■-r-.»  • j ”  -

-2



CONSTITUTION Art. 2 § 2.1

S. To receive p rom p t res titu tio n  from the person or persons conv ic ted  o f th e  crim inal 
.'onauct th a t cau sed  the victim 's loss o r injury.

9. To be neard  a t  any  proceed ing when any post~:onvici:on re le a se  from  confinem en t 
is being considered.

10. To a speedy  tria l o r d isposition and p rom pt and final conclusion o f th e  case  a fte t 
the conviction and  sen tence.

11. To have all ru les govern ing  crim inal procedure and the adm issib ility  o f evidence in 
ail criminal p roceed ings p ro tec t victims' rig h ts  ana to have these  ru le s  be su b je c t to 
amendment o r repea l by the leg is la tu re  to en su re  the protection o f th e se  righ ts.

12. To be in fo rm ed of victim s' constitu tiona l rights.
(B) A victim ’s exerc ise  o f any rig h t g ran ted  by this section shall no t be g round s fo r 

dism issing any crim inal p roceed ing  o r s e tt in g  aside any conviction o r sen ten ce .
(C) “Victim " m eans a person  a g a in s t whom the crim inal o ffense h as been  com m itted  or, 

if the person is killed o r incapacita ted, the person's spouse, pa ren t, child o r o th e r law ful 
representative, ex cep t if the person is in custody for an o ffe n se  o r is th e  accused.

(D) The leg is la tu re , o r the people by initia tive or referendum , have  the  au th o rity  to 
enact sub stan tiv e  and p rocedu ra l law s to define, implement, p re se rv e  and p ro te c t the 
rights g u a ran te ed  to victim s by this section, induc ing  the au th o rity  to ex tend  any of 
these righ ts to juven ile  proceedings.

(E) The enum era tion  in the constitu tion  o f certain  righ ts fo r victim s shall no' be 
construed to deny  or d isp a rag e  o th e rs g ran ted  by the leg is la tu re  o r re ta in ed  by victims. 
Addition approved election Nov. 6. 1990. eff. Nov 26. 1299.

H is to r i c a l  N o te s
Proposition 104. based on an initiative mea- '3. Ensure at all stages of the criminal jus- 

sure. proposing an amendment of Article 2 of lice process :h3i the duties established by article
the Arizona Constitution by the aduition of § 2.1. II. 3 2 1. Constitution of Arizona, are fairly ap-

' oroviding for a victims' Bill of P.ights. was ap- portior.ea among all law enforcement agencies,
provea by the electors at the November 6. 1990 prosecution agencies, courts and corrections
general election, as proclaimed by the governor agencies in this state.
on Novemb-’r 26. 1990. '4. Ensure that employees of this state and

Laws 1991. Ch. 229. § 2, effective January 1. political subdivisions who engage in the de- 
1992. provides: tenuon. .nvestigation. prosecution and adjudica-

. . . .  v.on of cnme use reasonable efforts to see that
Sec. .. Legislative intent cnme victims are accorded the ngnts established

'The legislature recognizes that many inno- by ar.icie II. § 2.1. Constitution of Arizona."
cent persons su ffer economic loss and personal i j WS -q.^ 3  3 .. Ch. I. § 3. eff. Dec. 4.
injurv or death as a result of cnminal acts. It is 1995 provides-
the intent of the legislature of this state to: ‘ 3 U ab .„ly under vjctjms. b i|, q(

“I. Enact laws that define, implement, pre- rights
serve and protect the ngnts guaranteed to cnme -'Until October 15, 1992 this state, a political
victims by article II, 5 2.1, Constitution ot An- subdivision, agency, board or committee of this
:ona- state or an employee or agent of this sta te or a

“2. Ensure that article II, 5 2.1, Constitution policicai sutidivision of this sta te is not liable for
of Anzona. is fully and fairly implemented and a vioiauon of the victims' bill of ngn ts pursuant
tna: ail cnme victims are provided with basic to articie II, 5 2.1, Constitution of Arizona, title
ngnts of respect, protection, participation ana 13, chapter 40. Anzona Revised Statutes or court
heating of their ordeals. rale.”

Cross References
Victims' Rights Implementation Act. see 

j 13-4401 et seq.

Law  Review  C om m en ta rie s
'..-.zor.a criminal procedure after the victim s discovery request. Thomas B. DLxon, 23 Anz.St

3:i! of Rignts Amendment; implications of a LJ LJ91).
victim's absolute ngh t to refuse a defendant's

3



Art. 2 §2.1 C O N S T I T U T I O N

Notes of Decisions

In general 1 
Victim "2

1. In general
Trial judge could not order that dual juries be 

empaneled in first-degree murder case in which 
state had requested imposition of death penalty, 
in the absence of approved guidelines or trial 
court's obtaining approval from Supreme Court 
Hedlund v. Superior Court In and For Maricopa 
County, 1992, 832 P^d 219. . . . .  , .

State constitutional provision which affords 
victims right to speedy trial or disposition does 
not proride crime victims with any substantive 
right to have dual juries empaneled; it does not 
make: any .reference to procedures by which

• right to speedy trial .or.disposition is to be en-
• forced. • Hediund v. Superior Court Ln and For 
Maricopa County, 1992, 832 P.2d 219.

Victims’ bill of rights does not give crime 
victim right to refuse to testify a t accused's 
criminal trial. S.A. v. Superior Court, In and 
For County of Maricopa, 1992, 831 P.2d 1297.

Victims' Bill of Rights applied to case filed 
before effective date of the Bill of Rights. 
Knapp v. Martone (1992) 170 Aril. 237, 823 P.2d 
685.

Trial courts must follow and apply plain lan­
guage of Victims' Bill of Rights, ra ther than

making ad hoc exceptions. Knapp v. Martone 
(1992) 170 Ariz.-237, 823 P.2d 685.

Although trial court orders' which required 
victims of cnme to be interviewed, by defendant 
may have been valid when entered, legal basis 
for order was supplanted and no longer ejdsted 
when constitutional amendment which provided 
victims right to refuse interviews became effec­
tive and, thus, orders were no longer valid. 
State v. Warner (App.1990) 168-Arix. 261; 812 
P.2d 1079, review denied. ,

Victims who presently asserted right to pre­
clude any interview with defendants after effec- 

■ tive date of amended state constitutional article 
granting such right did not pre.~ent'issue of 
retroactivity in special.action to enforce right, 
since amendment was not invoked for refusal to 
be interviewed prior to amendment's effective 
date. State v. Warner (App.1990) 168 Ariz. 261, 
812 P.2d 1079, review.denied."
2. Victim ••_. . ■

Mother of two children alleged to-have been 
murdered was ''victim'.' under.Victims' Bill of 
Rights and thus could properly refuse request of 
defendant, her husband, to depose her, even 
though defendant was charged with murder and 
as an accessory, and mother was unnamed and 
uncharged coconspirator: mother w as'no t an 
"accused.” Knaoo v. Martone (1992) 170 Ariz. 
237, 823 P.2d 685.’

§ 4. Due process o f  law
Law Review Commentaries

Fundamental rights and judicial review. 26 
Ariz.L.Rev. 5 (1984); 26 Ariz.L.Rev.-237 (1984).

Role of the supreme court in the adjudication 
of constitutional nghis. Ariz.State L J. 2, 1984,
p. 283.

Librarv References
Constitutional Law <*=•251 et seq., 255.
CJ.S. Constitutional Law §§ 704 et seq., 977.

WESTLAW Electronic Research
. See WESTLAW Electronic Research Guide fol­
lowing the Preface.

United States
Abortion

Minors, two-parent notification requirement, 
delay penod, see Hodgson v. Minnesota, 
1990, 110 S.Ct 2926, 497 U.S. 417, 111 
L.Ed.2d 344.

Parental notification by minors and physi­
cians, judicial bypass procedures, com­
plaint forms, time limits, and confidentiali­
ty, see Ohio v. Akron Center for Repro-

Supreme Court
ductive Heaith. 1990, 110 S.Ct 2972. 497 
U.S. 502, 111 L.Ed.2d 405, on remand 911 
F.2d 731. 733.

Unmarried natural father's right to p revent 
" see Doe v Smith. 1988. 108 S.C t 2136, 486 

U.S. 130S, 100 jLEd.2d 909.
Use of public employees and ■facilities, see 

Webster v. Reproductive Health Services,
4
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CONS 1ITUTTON Art I  §28

I,
3f
te
t-

>(
i

luiion. is not a bar to consideration of a capita) case. People v Bean (1988) 46 Cal 3d 919, 2JI CaJ 
defendant’s claim tbit the death penaJty is dispro- Rptr 467, 760 P2d 996. 
portionate to his culpability under (be facts of the

§ 28. Victims’ B ill of Rights
(a) The People of the State of California find and declare that the enactment 
of comprehensive provisions and laws ensuring a bill of rights for victims of 
crime, including safeguards in the criminal justice system to fully protect those 
rights, is a matter of gTave statewide concern. The rights of victims pervade 
the criminal justice system, encompassing not only the right to restitution 
from the wrongdoers for financial losses suffered as a result of criminal acts, 
but also the more basic expectation that persons who commit felonious acts J 
causing injury to innocent victims w ill be appropriately detained in custody, 
tried by the courts, and sufficiently punished so that the public safety is 
protected and encouraged as a goal o f highest importance.
Such public safety extends to public primary, elementary, junior high, and 
senior high school campuses, where students and staff have the right to be safe 
and secure in their persons.
To accomplish these goals, broad reforms in the procedural treatment of 
accused persons and the disposition and sentencing of convicted persons are 
necessary and proper as deterrents to criminal behavior and to serious 
disruption of people’s lives.
(b) Restitution. It is the unequivocal intention of the People of the State of 
California that all persons who suffer losses as a result of criminal activity 
shall have the rigbt to restitution from the persons convicted of the crimes for 
losses they suffer.
Restitution shall be ordered from the convicted persons in every case, 
regardless of the sentence or disposition imposed, in which a crime victim 
suffers a loss, unless compelling and extraordinary reasons exist to the 
contrary. The Legislature shall adopt provisions to implement this section 
during the calendar year following adoption of this section.
(c) Right to Safe Schools. A ll students and staff of public primary, elementary, 
junior high and senior high schools have the inalienable right to attend 
campuses which are safe, secure and peaceful.
(d) Right to Truth-in-Evidence. Except as provided by statute hereafter 
enacted by a two-thirds vote of the membership in each house of the 
Legislature, relevant evidence shall not be excluded in any criminal proceed­
ing, including pretrial and post conviction motions and hearings, or in any 
trial or hearing of a juvenile for a criminal offense, whether heard in juvenile 
or adult court. Nothing in this section shall affect any existing statutory rule 
of evidence relating to privilege or hearsay, or Evidence Code, Sections 352,
782 or 1103. Nothing in this section shall affect any existing statutory or 
constitutional right of the press.
(e) Public Safety Bail. A  person may be released on bail by sufficient sureties, 
except for capital crimes when the facts are evident or the presumption great. 
Excessive bail may not be required. In setri g, reducing or denying bail, the 
judge or magistrate shall take into considera on v.e protection o f the public, 
the seriousness of the offense charged, the previous criminal record o f the 
defendant, and the probability of his or her appearing at the trial or hearing 
of the case. Public safety shall be the primary consideration.
A person may be released on his or her own recognizance in the court’s

(Conatl
Beginning in 1992, 

itaiicj indicate change) or addition). * * * indicate osuuiona. 77



Art I § 28 CONSTITUTION
discretion, subject to the same factors considered in setting bail. However, no 
person charged with the commission of any serious felony shall be released on 
his or her own recognizance.
Before any person arrested for a serious felony may be released on bail, a 
hearing may be held before the magistrate or judge, and the prosecuting 
attorney shall be given notice and reasonable opportunity to be heard on the 
matter. When a judge or magistrate grants or denies bail or release on a 
person’s own recognizance, the reasons for that decision shall be stated in the 
record and included in the court’s minutes.
(0 Use of Prior Convictions. Any prior felony conviction of any person in any 
criminal proceeding, whether adult or juvenile, shall subsequently be used 
without limitation for purposes of impeachment or enhancement of sentence 
in any criminal proceeding. When a prior felony conviction is an element'of 
any felony offense, it shall be proven to the trier of fact ir open court.
(g) As used in this article, the term “serious felony" is any crime defined in 
Penal Code, Section 1192.7(c).
Adopted June 8, 1982.
Collateral References:
Witkin Sl Epstein, Criminal Law (2d ed) §§ 7, 8, 1253. 1325, 1453. 1474, 1487. 1492, 1497, 1509, 1526, 
1527, 1777, 1997, 2241, 2521, 2557. 283j.
Witkin Evidence (3d ed) §§ 299. 1962, 8. 326, 624. 1313. 1791, 1911, 1968.
Cal Jur 3d (Rev) Constitutional Law § 10, Criminal Law §§ 51, 54. 2040, 2215, 2582, 3131, 3167, 3247, 
Delinquent and Dependent Children § 156.
Modern CaJ Discovery (4th ed) §§ 18.8, 22.10.
Cal Trial Handbook 2d (BW. 1987) §11:6. 14:14, 19:19. 28:13. 28:36.
Preservation of material evidence in California: does People v. Hitch survive California v. Trombetta. 13 
Hast Const LQ 147.
The “Safe Schools" provision of the California Constitution: Can a nebulous constitutional right he a 
vehicle for change (right to safe schools under the “Victims' Bill of Rights")? 14 Hast Const LQ 789. 
Admissibility of expen testimony in child sexual abuse cases in California: Retire Ktlly-Fryand return to 
a traditional analysis. 22 Loyola U of LA LR 1103.
Warrant requirement for bugged informants under the California nghi to pnvacy. 14 Pacific LJ 1057. 
Victims' rights symposium. 23 Pacific LJ 815.
Enhancing sentences with prior felony convictions: The limns of “without limitation." 23 Pacific LJ 1051. 
Truth in evidence and the privilege clause —  a compromised relationship. 23 Pacific LJ 1061.
Proposition 8 and the exclusionary rule: Towards a new balance of defendant and victim nghis. 23 Pacific 
U II01 .
Proposition 8: California Law after In re Lance W. and People v Castro. 12 Pep L R 1059.
Proposition 8 (the "Victims’ Bill of Rights") and the California Supreme Court: Interpretation run riot? 
60 SCLR 539.
Restricting Gang Clothing in Public Schools: Does A Dress Code Violate A Student's Right of Free 
Expression? 64 SCLR 1321.
Proposition 8: It may go beyond the Fourth Amendment. 19 Southwestern U LR 57.
The wrongs of victim’s rights. 37 Stan LR 937.
Dilution of Fourth Amendment rights on public high-scbool campuses. 21 USF LR 555.
Symposium: Proposition 8 comes of age. 13 Western St LR 1.

NOTES O F DECISIONS
The provisions of a statewide initiative measure, pose. Brosoahan v Brown (1982) 32 Cal 3d 236, 186 

known as The Victims' Bill of Rights, were reason- Cal Rptr 30, 651 P2d 274.
ably germane to each other and thus satisfied tbe A . . .  . _  ... . . _...
requirement that initiative measures embrace a sin- * n 'ruti*,lve me“ ure lu,own “  V,ctun* BlU 
gle subject (Cal. Const., an. II, § 8. subd. (d)). Each of Rl8hts ^  not constitute a revision of the state
of the measure's several facets, which dealt with Constitution, rather than a mere amendment
matters such as restitution, safe schools, bail, and thereof, so as to require its adopnon pursuant to a
prior convictions, shared the common concern of constitutional convention or legislative submission
promoting the rights of actual or potential crime to the people. The measure's quantitative changes,
victims, and it was this goal that united all of the which amounted to repealing one constitutional
measure's provisions in advancing its common pur- section and adding another, were not so extensive
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ARTICLE II

Section 16a. Rights of crime victims. Any person who is a victim of a 
criminal act, or such person’s designee, legal guardian, or surviving im.medi- 
qtejarfiily members if such person is deceased, shall have the light to be 
heard when relevant, informed, and present at all critical stages of the crimi­
nal justice process. All terminology, including the term '‘critical stages", shall 
be defined by the general assemblv.

As enacted November 3, 1992 —  Effective upon proclamation of the Gov­
ernor. (See Laws 1991, p. 2031.)

Section 30b. No Protected Status Based on Homosexual, Lesbian or 
Bisexual Orientation. Neither the State of Colorado, through any of its 
branches or departments, nor any of its agencies, political subdivisions, 
municipalities or school districts, shall enact, adopt or enforce any statute, 
regulation, ordinance or policy whereby homosexual, lesbian dr b'isexual ori­
entation. conduct, practices or relationships shall constitute or otherwise be 
the basis of or entitle any person or class of persons to have or claim any 
minority status quota preferences, protected status or claim of discrimina­
tion. This Section of the Constitution shall be in all respects self-executing.

Enacted by the people November 3. 1992 —  Effective upon proclamation 
of the Governor.

Editor’s note: Although this section was numbered as section 30 as it appeared on the ballot, 
for ease o flo ca tion  it has been num bered as section 30b.

ARTICLE VII 
Suffrage and Elections

Section 7. General election. The general election shall be held on such 
day as may be prescribed by law.

As amended November 3„ 1992 — Effective upon proclamation of the 
Governor. (See Laws 1992, p. 2316.)

ARTICLE IX 
Education

Section 1. Supervision of schools - board of education. (I) The general 
supervision of the public schools of the state shall be vested in a board of

 ____ Bill of Rights



Article I
Article I
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 CONST ITUT ION  O F  THE STATE OF FLORIDA Article I
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SEC T IO N  9 . Due p ro c e s s .— No p e rs o n  sna il be 
dep rived  of life, liberty or p rocerty w ithout due p ro c e ss  
o l law , o r b °  twice put m ieooardy for the sam e o ffen se , 
or be com pe lled  in any criminal matter to b e  a w itness 
again st h im self.

SECT IO N  10 . Proh ib ited law s .— No bill o l attainder, 
ex p o s t lac to  law or law impairing the ob ligation o f c o n ­
tracts shall be passed ,

SECT IO N  11. Im prisonm ent fo r  d e b t .— No pe rson  
shall be imprisoned for a e o t . except in cas> s o f fraud .

SECT IO N  12 . S e a rc h e s  and s e iz u re s .-  The right o f 
the p eop le  to be secu re in their pe rson s , h r u ses , p ap e rs  
and  e ffe c ts  again st un reasonab le  s a rc h e s  and  se i­
zu re s . and against the un reasonab le u .e rcep tion  o f pri­
vate com m unications by any means, sha ll not be vio­
la ted . No warrant shall be issueo excep t upon p robab le  
cau se , suppo rted  by affidavit, particularly d esc rib ing  the 
p la ce  o r p la ces  to be searched , the p e rson  or p e rson s , 
thing o r things to be se ized , the comm unication to be 
in te rcep ted , and the nature of ev idence to be ob ta ined . 
This right shall be construed  m conform ity with the 4th 
Am endm ent to the United States Constitution , a s  inter­
p re ted  by the United S ta tes Suo rem e Court. A rtic les or 
in form ation obta ined  in violation of this right shall not be 
adm issib le  in ev idence if sucn artic les o r information 
would  be inadm issib le under decisions o f the United 
S ta tes  S up rem e Court constru ing the 4th Am endm ent 
to the Un ited S ta tes ConstitutionHI«lor».—Am h jfl JI-h >982 icootw '982

SECT IO N  13. H abeas c o rp u s .— The writ o f h ab eas  
co rpu s shall be g rantab le of right, free ly and  w ithout 
co s t. It sha ll be retu rnab le without de lay , and sha ll never 
be su sp end ed  un less , in case  of rebellion o r invasion, 
su spens ion  is essen tia l to the public safe ty .

S E C T IO N  14 . P re t r ia l r e le a s e  and  d e te n t io n .—
U n le ss  cha rged  with a caoita l o ffense or an o ffe n se  pun ­
ishab le  by life imprisonment and the o roo f o f guilt is ev i­
den t o r the presum ption is great, every p e rson  cha rged  
with a crim e or violation o f municipal or coun ty  ord inance 
shall b e  entitled to pretrial re lease  on rea son ab le  c ond i­
tions. If no cond itions of re lea se  can rea son ab ly  p ro tec t 
the com m unity from  risk of physical harm  to p e rson s , 
assu re  the p re sence  of the accused  at trial, o r a ssu re  the 
integrity o f the judicial p rocess , the ac cu sed  m ay be 
deta ined .

Ml*tory.—*m  H J R  «3-n '982 jaoo iM  ’9 ®

SECT IO N  15 . P ro secu tion  fo r  crim e ; o f fe n s e a  c o m ­
m itted b y  ch ild ren .—

(a ) No pe rson  shall be tried for capita l crim e without 
p re sen tm en t or indictment oy a grand jury, o r tor other 
le lony  w ithout such presentm ent or ind ictm ent o r an 
inform ation under oath filed by the p rosecuting  o ffice r o f 
the court, excep t p e rson s on active duty in the militia 
when tried by cou rts martial

(b ) W hen  a u tn o n z e o  z . aw a cn ild  a s  the re in  
de fined  m ay be charged  with a violation o f law a s  an act 
o f de linquency instead of crime and tried w ithout a  |ury 
or o th er requ irem en ts appncao le to criminal c a se s . Any

child so  cn a rq ec  snail, upon  dem and  m ade  as p rovided 
by law be fo re  a trial in a |uvem le p roceed ing , be tried in 
an app roonate court a s  an adu lt. A ch ild  found delin ­
quent shall be disciplined a s  p rov ided  by law.

SECT ION  16. R igh ts o f  a c c u s e d  and  o f  v ic tim s.—
(a ) 'n ail criminal p ro secu tion s the accu sed  shall, 

upon dem and , be in form ed o f the nature and cau se  of 
the accusation against him, and  shall be furn ished a 
c o p y  o f the charges , and shall h ave  the right to have 
com ou lso ry  p rocess for w itnesses ,,.to  con fron t at trial 
ad ve rse  w itnesses, to be heard  in p e rson , by counse l or 
both , and  to have a sp eedy  and pub lic trial by impartial 
|ury in the county where the crim e w as com m itted . If the 
coun ty is not known, the ind ictm ent o r information may 
ch a rg e  venue in two or m ore coun ties con junctive ly and 
proc.' that the crime w as com m itted  in that a rea sha ll be 
su ffic ien t; but before p lead ing  the ac cu sed  m ay e lec t in 
which of those counties he will b e tried. Venue for p rose- 
cu tio o -o f crim es comm itted b eyond  the boundaries of 
the sta te  shall be fixed by law.

^ (b ) Victims c ' crime o r their law fu l rep resen tatives, 
1 inc luding the next of km o f hom icide victim s, a re entitled 

to tbe right to be -nform ed, to be p re sen t, and to be 
'heard  when reie-'ant, at all c rucia l s tag e s  o f criminal p ro ­
ce ed ing s . to the extent that these righ ts d o  not interfere 
with the constitutional rights o f the ac cu sed .

HI»lory.—Am SJfl '3i -987. idoolea'988

SECT IO N  17. E xc e ss iv e  p un ishm en ts .— Excessive 
fines, c rue l or unusuai pun isnm ent, attainder, forfeitu re 
o f e s ta te , indefinite im prisonm ent, and  un rea son ab le  
de ten tion  o f w itnesses 3re fo rb idden .

SECT IO N  18. Adm in istrative p e n a lt ie s .— No adm in­
istrative ag ency snail im pose a sen ten ce o f im prison­
m ent, nor stvtll it im oose any o ther pena ltv  except as 
p rov id ed  by law.

S E C T IO N  I f .  C o s t s .— No p e rs o n  c h a rg e d  w ith 
crim e sha ll be com pe lled  to p ay  c o s ts  b e fo re  a  judgm ent 
o f conviction  has becom e final.

SECT IO N  20 . T re a son .— Treason  again st the state 
shall cons ist on ly m levying war aga in st it. adhering  to 
its enem ies , or giving them aid and com fort, and  no p e r­
son  sha ll be convicted o f treason  excep t on  the testi­
m ony o f two w itnesses to the sam e overt ac t o r on c o n ­
fess ion  in open  court.

SECT ION  21 . A c ce ss  to c o u r ts .— The cou rts  sha ll 
be i^ e n  to every person for re d re s s  o f any injury, and 
ju s tic e  shall be adm in is te red  w ithout sa le , den ia l or 
d e lay .

SECT IO N  22 . T ria l by ju ry .— The right o f trial by jury 
shall be secu re to ail and remain invio late. The qua lifica­
tions and the num oer o f ju ro rs , not few e r than six, shall 
be fixed by law.

SECT IO N  2 3 . Right o f p riv a c y .— Every natural p e r­
son h as the right to oe  let a lon e  and free  from  gove rn ­
m enta l intrusion into ms onvate life ex cep t a s  otherw ise 
o rov ided  herein . This section shall not b e  cons tru ed  to
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A rt. 1, § 8 .1 CONST ITU T IO N  OF 1970

*•

§  8 . 1 .  C r i m e  V i c t i m ' s  R i g h t s  ’

(a) Crime victims, as defined by law, shall have the following rights as *
provided by law: *

(1) The right to be treated with fairness and respect for their dignity 
and privacy throughout the criminal justice process.

(2) The right to notification of court proceedings.
(3) The right to communicate with the prosecution. ,
(4) The right to make a statement to the court at sentencing. v
(5) The right to information about the conviction, sentence, imprison- * 

ment, and release of the accused. <
(6) The right to timely disposition of the case following the arrest of the 

accused.
(7) The right to be reasonably protected from the accused throughout 

the criminal justice process.
(8) The right to be present at the tria l and all other court proceedings 

on the same basis as the accused, unless the victim is to testify and the 
court determines that the victim's testimony would be materially affected 
if  the victim hears other testimony at the trial.

(9) The right to have present at all court proceedings, subject to the 
rules of evidence, an advocate or other support person of the victim's 
choice.

(10) The right to restitution.
(b) The General Assembly may provide by law for the enforcement of this 

Section.
(c) The Generrl Assembly may provide for an assessment against convicted 

defendants to pay for crime victims’ rights.
(d) Nothing in this Section or in any law enacted under this Section shall 

be construed as creating a basis for vacating a conviction or a ground for 
appellate relief in any criminal case.
Adopted general election Nov, 3, 1992, eff. Nov. 3, 1992.

Historical Notes
S ch edu le :

T he sch ed u le  con ta in ed  in the 1992 amend- 
m en t prov ides:

‘T h is  A m endm en t takes effec t upon  its a p ­
p rov a l by  th e  e lec to rs  of th is State."

§ 9. Ball a n d  H a b e a s  C o r p u s

All persons shall be bailable by sufficient sureties, except for the following 
offenses where the proof is evident or the presumption great: capital offenses; 
offenses for which a sentence of life imprisonment may be imposed as a 
consequence of conviction; and felony offenses for which a sentence of 
imprisonment, without conditional and revocable release, shall be imposed by 
law as a consequence of conviction, when the court, after a hearing, deter­
mines that release of the offender would pose a real and present threat to the 
physical safety of any person. The privilege of the writ of habeas corpus shall 
not be suspended except in cases of rebellion or invasion when the public 
safety may require it.
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CASE ANNOTATIONS

1. Amendment to Art. 11, 5 I of Kansas Constitution 
as self-executing relative to assessment and taxation of
property noted. Colorado Interstate Gas Co. v. Board of 
Morion County Comm'rs, 247 K. 654 , 659. 802 P.2d 584
(1990).

§  6 .
CASE ANNOTATIONS

30. Spouse obligated to pay other spouse’s necessities, 
including medical services. St. Francis Regional Med. 
Center, Inc. v. Bowles, 16 K.A.2d 374, 375, 376, 823 P.2d 
226 (1992).

§  » .
Law Review and B ar Journal References:

"Exemption Laws in Kansas: Recent Amendments and 
Bankruptcy Estate Planning," Mark A. Andersen, 38 
K.L.R. 143, 149 (1989).

"Divorce Law: uis Pendens, Judgment Liens, Home­
stead Exemptions, and Bankruptcy," John C. Peck, Shall 
M. Bannister and W. Thomas Gilman, 60 J.K.B.A. No. 
2, 25, 30 (1991).

CASE ANNOTATIONS
186. Proceeds from involuntary transfer of homestead 

pursuant to divorce exempt where debtor intended to in­
vest in another homestead. In re Daniels, 65 B.R. 703, 
706 (1986).

187. Sales tax lien held u  attaching to real property 
which is subject to constitutional claim of homestead ex­
emption. Homestead Land Title Co. v. United States, 249 
K. 569, 819 P.2d 660 (1991).

188. No forfeiture of homestead upon drug conviction 
unless consent of both husband and wife. City of Carden 
City v. Lot Nine. Block Three. 16 K.A.2d 174, 819 P.2d 
1250 (1991).

189. Homestead, establishment, occupancy, intent; 
debtor claimed 160 acres. In re Snook, 134 B.R. 424
(1991).

S 10.
Attorney General's Opinions:

City election to permit or prohibit sale of liquor by the 
drink; city's authority to prevent licensure thereof. 91-91.

CASE ANNOTATIONS
26. Amendment to Art. 11, § 1 of Kansas Constitution 

as self-executing relative to assessment and taxation of 
property noted. Colorado Interstate Gas Co. v. Board of 
Morton County Comm'rs. 247 K. 654, 659, 802 P.2d 584
(1990).

§ 12.
Attorney Ceneral's Opinions:

Membership or nonmembership in labor organizations. 88-121.
Membership or nonmembership in labor organizations; 

representation fee; employer and employee relations,- 
rights of employees. 92-42.

§ I S .  V ic tim s ’ righ ts , (a) Victims o f  
crime, as defined by law, shall be entitled to 
certain basic rights, including the right to be 
informed o f and to be present at public hear- 

. ings. as defined by law, o f the crUlUMl Justice 
process, and to be heard at sentencing o r at 
any other time deemed appropriate by the 
court, to the extent that these rights do not 
interfere with the constitutional or statutory 
rights o f the accused.

(b) Nothing in this section shall be construed 
as creating a cause o f action for money damages 
against the state, a county, a municipality, o r 
any o f the agencies, instrumentalities, or em­
ployees thereof. The legislature may provide 
fo r other remedies to ensure adequate enforce­
ment o f this section.

(c) Nothing in this section shall be construed 
to authorize a court to set aside or to void a 
finding o f guilty o r not guilty or an acceptance 
o f a plea o f guilty o r to set aside any sentence 
imposed o r any other final disposition in any 
criminal case.
H istory: L . 1992, ch. 343, § 1; Nov. 3, 1992.

YEAR
1990.

1992.

1992.

List of Amendments and Proposed Amendments to the
Kansas Constitution

SUBJECT ART.
A proposition to revise article 6 o f the constitution o f the state o f Kansas, 
relating to education. L . 1990, ch. 371; H .C .R . 5010; rejected Nov. 6,
1990: F o r 245,132; Against 377,625 ............................................................................  6
A proposition to amend section 1 o f article 11 o f the constitution o f the 
state o f Kansas, relating to the taxation o f property. L . 1992, ch. 342; 
H .C .R . 5007; adopted Nov. 3, 1992: For 473,415; Against 421,313 (Unofficial
count) ........................................................................................................................................ 11
A proposition to amend article 15 o f the constitution o f the state o f Kansas 
by adding a new section thereto, prescribing certain rights for victims of 
crime. L . 1992, ch. 343; S .C .R . 1634; adopted Nov. 3, 1992: Fo r 775,846; 
Against 145,374 (Unofficial count) ................................................................................ 15

SEC.

1-7

15
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M IC H IG A N  C O N S T IT U T IO N

V. Crawford (19S5) 383 N.W.2d 1 
pp. 244.

V. RIGHT TO APPEAL "

147

V a iv e ro f r ig h t to  app ea l ' *,, ,
sentencing issues no t f irs t presented to 

>urt a re considered waived for appeal, 
v. Rodriguez (1991) 480 N.W.2d 287. 192 
pp-1- •• •.. _ . • : •:
idan ts did n o t w aive.the ir right_to_ appeal 
){ supp ression 'issu e  by. pleading guilty, 
fuilty pleaa w ere accepted in understand- 
t defendant's r ig h t to  appea l suppression 
as not waived;' d e fendan ts were en titled 
ipeal on the  m erits o r to have th e ir  pleas 
e. People v. Reid (1984)'362 N.W.2d.655, 
h . 326.•" . 'T -  .v  .j-i J :: . . ,.ii: » : ,

. "r a :
eaen tenc ing . r ig h t  to-appeal ;.r  _ 
dan t was en titled  to  appeal a s  of r igh t 
sentencing w here his f i r s t  sen tence was 
1 on appeal and his resen tence  was based 
original conviction'and. resu lted  in less- 

nee than- orig inally imposed; it w as sen- 
ot court's decision to  g ra n t o r  deny de- 
s motion f o r  resen tenc ing , that-was be- 
ealed. People v;-M artinez (1992) 485 
124. 193-MiduApp. 377.

U ■
lilty  plea, r ig h t to  app ea l 
■ trial cou rt can accep t plea- o f gu ilty  
ted upon defendan t's  waiver of r ig h t to 
ourt m ust de term ine if w aiver is volun- 
.owwg. and in telligen t; fu rtherm ore, 
ust determ ine, w he th e r ag reem en t m- 
■uver o f r ig h t to appeal, defendant's 
as well aa  conviction and; if sc* w he ther 
t  understands and agrees;- to de term ine 
waiver m eets such requ irem en ts, cou rt 
nsider a il, re lev an t, facta  and .d rcum -  
iu rround ing . waiver, including; n a tu re  
is of, a g re em en t and . age/, experience, 
ground o f d e fe n d a n t -. P eop le  v. R od rr 
.Uk.480.N.W.2d.28T^ 192 MichtApp. I.
ue of pleading guilty, de fendan t waives 
review of. all nonjurisd ictionai defects- 

ution. People v. R odriguez .(1991) 480 
87, 192 M kitA pp . 1., ..
an t may vo lun tarily  and  know ingly 
iso tudonal. r ig h t  to appeal gu ilty  plea 
i’and sen ten ce  while re se rv in g  r ig h t to 
leave u> a p p e a ra n d  r ig h t to appointed 
counsel, when indigent- in exchange 
ing or sen tenc ing  concessions: People 
ue* (1991) 480-N.W-.2d 287. 192 Mich.

i n t s  waiver o f h li right* to appear in 
un does no t prech ide him from  obtain- 
lte. review-of hia sen tence  or conviction 

when" w a r r a n te d :P e o p le  v. Rodri- 
!) 480 N,W.2d 287, 192 Mich.App. 1.

■G CXV  \

M IC H IG A N  C O N S T IT U T IO N Art. 2, § 1
N ota 18

j  24. R ig h ts  o f  c r im e  v ic tim s: e n fo r c e m e n t :  a s s e s s m e n t  a g a in s t  c o n v ic te d  d e f e n d a n t s
Sec. 24. ( I )  Crime victims, as defined by law, shall have the following rights, as 

provided by law:
The right to be treated with fairness and respect fo r their dignity and privacy 

throughout the criminal justice process. . • . . ‘
The right to timely disposition o f the case following arrest of the accused.
The right to be reasonably protected from the accused throughout the criminal justice 

process.
The right to notification of court proceedings.
The right to attend trial and all other court proceedings the accused has the right to 

attend. .,
The right to confer with the prosecution. '••
The right to make a statement to the court at sentencing.
The right to restitution. -. .i
The right to information about the conviction, sentence, imprisonment, and release o f the accused; • • ■ , ,  ,, .
(2) The legislature may provide by law for the enforcement o f this section.
(3) The legislature may provide for an assessment against convicted defendants to pay 

for crime victims' rights.
Enactment ratified Nov. 8, 1988, Eff. Dec. 24, 1988.

H is to r ic a l Notes
The 1988 enactment wa3 proposed by 1988 

House Joint Resolution P, and was submitted to
and approved by the electors as Proposal B at 
the November 8. 1988, general election.

ARTICLE II 
Elections

WESTLAW C om pu te r Assisted Legal R esea rch  
WESTLAW supp lem en ts .your leg a l research  in many ways. WESTLAW allows you to  7

• update your, research-w ith the  moat c u rren t information -, ,
• expand you r lib ra ry  with additional resources • *-*>- - •
• re trieve d irec t history, preceden tia l h isto ry and parallel c ita tions w ith the Insta-Cite service 

For m ore inform ation on using WESTLAW to supplem ent y ou r research, see the  WESTLAW 
E lectron ic R esea rch  Guide, which follows th e  Preface. .

§ 1. Q u a lif ic a t io n s  o f  e lec to rs; re s id en ce

P rim a ry  e lec tio n s 18 '

16. P rim a ry  e le c tio n s
Requirem ent th a t person declare party  prefer- 

*?** befo re voting in closed presidential p rim ary
“id not violate State Constitution; closed pn- 
mai7 system was not prohibited by consotutjon-

N olea o f  D ecisions .<
al requ irem en t th a t  all individuals ■ who m eet 
citizenship, residency, and age requirem ent! be 
allowed to vote. Fereney  v. S e c re ta ry o f  S ta te
(1991) 476 N.W.2d 417, 190 Mich.App. 398. ap- 
peal denied 482 N.W.2d 768. vacated in p a rt on 
o ther g rounds 486 N.W.2d 664.

Primaries a re  basically pa rty  functions so tha t 
there is leg itim ate s ta te  in te re s t in reaoscting

27
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Database Mode
STAT-ALL TERMMO CONST Art. 1, s 32

>V.A.M.S. CONST. Art. 1, s 32

VERNON'S ANNOTATED MISSOURI STATUTES 
CONSTITUTION OF 1945 

ARTICLE I. B ILL OF RIGHTS 
COPR. (c) WEST 1993 No Claim to Orig. Govt. Works 

Current through amendments approved 11-3-92

>s 32. (Crime V IC TIM S ’ RIGHTS)

> < Section head was editorially supplied >

Section 32. 1. Crime victims, as defined by law, shall have the following 
rights, as defined by law:
(1) The right to be present at all criminal justice proceedings at which the 

defendant has such right, including juvenile proceedings where the offense 
would have been a felony i f  committed by an adult;
(2) Upon request o f the victim, the right to be informed o f and heard at 

guilty pleas, bail hearings, sentencings, probation revocation hearings, and 
parole hearings, unless in the determination o f the court the interests o f 
justice require otherwise;
(3) The right to be informed o f trials and preliminery hearings;
(4) The right to restitution, which shall be enforceable in the same manner as 

any other c iv il cause o f action, or as otherwise provided by law;
(5) The right to the speedy disposition and appellate review o f their cases, 

provided that nothing in this subdivision shall prevent the defendant from 
having sufficient time to prepare his defense;
(6) The right to reasonable protection from the defendant or any person acting 

on behalf o f the defendant;
(7) The right to information concerning the escape o f an accused from custody 

or confinement, the defendant’s release and scheduling o f the defendant’ s
release from incarceration; i-.nd
(8) The right to information about how the criminal justice system works, the 

rights and the availability o f sendees, and upon request o f the victim the 
right to information about the crime.
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of pupil* into in* by but, expense of such trana- poruooo could ool be laid to have resulted from itate'i taking of part of school property and was not item of damage to remaining land and build­ing State by State Highwiy Com'r v. Board of Ed. of City of Elixabctht 116 NJ.Super. 305, 2*2 A.2d 71 (L.I97I). __ .
513. Brndm of proof 'Burden of demonstrating that a taking ha* oc­curred be* on the party alleging that tute action is unooosbruboaal, and proof must be by clear and coovmang evidence. Matter of Egg Harbor Alternates (Bayshon Centre), 94 NJ. 33*.. 46* A.2d 1113 (1913). .

.  / - *  '  •  • •  j  « •  ,  |  A ' a ! . *  J34. —  Expart wftaaama A - . .A court will not permit aa upert to testify to the value of vacant land, for condemnation pur­pose*. baaed on projected income which could be earned from open bon of building which might be erected thereon; such a valuation is too specula­tive. Stale by Com'r of Tramp. v. F k J Partner­ship, 230 NJ.Super.19, 39J A.2d 332 (A.D.199I).
SL Leasehold taliDetermmstmo of just oompcssabon allows all interna. including the leasehold, to ha oompcn- astad. bus New Jersey follows the unit rule which means that although a tenant may participate in the ooadmaaboa hearing he is not entitled to have his tenancy separately and specifically evalu­ated in the condemnation award; actual appor­tionment of the condemnation award will take plaoe at a separate and laur proceeding. State v. Whitehead Bra* Co., Inc., 210 NJ.Super. 339, 309 A. 2d 1)2 (1.19*6).
39. Cable htalladoaFinding by Board of Public llhlitica that dam­age from taking needed for installation of cable televason service is nominal, thus warranting pro- luaapooa that. 31.00 aadiflea just oom penes doc rwpuimaent* was supported by espcrt'a teebaoay

•t rule-making bearing that in case* ha had exam­ined cable had been ineulled without damage to. property owners. NYT Cable TV v. Hanwtnd At Mansfield. Inc., 214 NJSupcr. 14*. 31* A.2d 74* (A.D.1916) affirmed 111 NJ. 21, 343 A.2d,10   •>.•.- • .vfciui.di. .-j;.' . •..cnn i hi ptrTtKl'Jd'n60. Private ownership, public at'11Anbcipaiad private ownership of vknpphvg cro-'ter to be built cn land being ooesdaaaad by Houa- ' ing and Mortgage Finance Agency.did Mvttaha federal or nau nmaliwkaial karri* on 'power of.’ eminent domain when condrnt Italian was to tend-' ed to serve pubhc purpose,of providtog'aupphee and services for residents of pobhcty' ftoaaced' housing projects in the arm.. New Jersey Hotntog and Mong Finance Agetscy v.Moaag 2tS NJ5«s- per. 31*. 321 AJd 1307 (A.D.1947) carti6aalfev‘' denied 107 NJ. 631, 327 A.2d 44afJ“;• ' m , t vw '..'/vffcsrv J;;: t61. Utflfty emanesta • '.Mir . t:l.i:i..Even though ubhty wsa grutad gasra!' aaiav-'ment over private property without specsAcaboc' of coursr over which Ha line* war* to beptooad,' once it plaoad tine* and fixed aaaaBuaVl Igrant was ream tie By the sasst u if BaaS'to'erlfb’'- oal grant, and gtaan) or ipedile narara* of origl- nal grant was aoe dwpodtfvs-of WflUyV dakm-’ agamai-township aJepng a "taktog" by broad* relocabon of tinm. Sussex Rural Qec. Co-op. r. ‘ Wantage Tp., 217 NJ.Super. 44r, 324-Âd 239 (A.D.I9*7). .• • -■Forced relocetwn of preexisting utility tram- " mission fadlibea nacmntiled by tnwtop*» rend’' construction project amounted to a rnmpamehle taking and utility wia cubbed to recover com of relocabon. since utility's internet antedated pub­lic's in tenet in made in quaadoa.-ana though utility may have placed it* Unei spactAoaSy to accommodate subdivision dcvrlopaaaat of, which- the roads were a critical part. Suaaaa Rural Etotx. Co-op. v. Wantage Tp., 217 NJ.Supw. 441. 326.A.2d 239 (A.D. 19*7). . .-..-il . "ra.-i
21. Saving c La use

Notea of Decisions
’ . i »• 

•••■ . A* >; -s.* 
er: a.✓t ’ ---- .:

In view of fact that state has a legitimate intarmi in promoting "raiding" or crossover vot­ing to a primary election NJ.SA. 19:23-43 of

primary iis aot affiliated with apolitical party by vUMm of a 
pwvioue dedarara or pravsoua primary, panto- ipatsoa and who ia ace eifuaad aa »aaeIpiM4to-i tend voter mum file dedanboo fox party owor befon 50th day pracadiag primary.dacatan la not., unrooatrtarinaal Friadlaad v .. 'at*-14*. NJ**-, 
per. 443, 374 A-2d 60 (L.1977). lr.

' •* ,*». tf’i'A'r. r**|
f ..i- -I ;
*! ta'ls*22:' Rights o f rictima o f crimca . . .

A rictnn of a  crime a hall be treated with faineaa, compaaaion and r-erpect by th«J 
OTminaV justice- ayatam. A victim of a crime shall not be denied tha righ t to be 
present a t  public judicial proceeding* except when, prior to completing taatissooy aa 
a antnoaa, the victim ia property sequestered in-accordance with law or tha'Rulaw 
Governing tha Coiirta o f tha Stata' of Naw Jersey. A victim of a crime shall be 
entitled to those rights and remedies aa may be provided by the Legislature.. F o r  
the purposes of this paragraph, '.‘victim of a  crime” means: a) a person who. has’

L a s t  a d d tto m  In  t e x t .  I n d lo a t e d -  b v  u n d e r l i n e :  d e ie t to n e  b v  e M u e u t o -
' “'168
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CONSTITUTION OF NEW MEXICO Art. II, § 24

Sec. 22. [Alien landownership.]
Until otherwise provided by law no alien, ineligible to citizenship under the lav/s of the 

United States, or corporation, copartnership or association, a majority of the stock or 
interest in which is owned or held by such aliens, shall acquire title , leasehold or other 
interest in or to rea l estate in New Mexico. (As amended September 20, 1921.)

Cross-references. —  As to statutory authority for 
aliem to acquire or hold real estate by deed, will, 
inhentanc* or otherwise, see 45-2-112 NMSA 1978.

The 1921 amendment, which was proposed by J.R. 
No. 9 (Laws 1921) and adopted at the special election 
held on September 20, 1921, with a vote of 25,921 for 
and 18,342 against, amended this section, which 
formerly provided that no distinction should be made 
by law between resident aliens and citizens in regard 
to the ownership or descent of property.

Constitu tiona lity  o f  a lien  lan d  law s is  o p en  to 
c e r ta in  doubts. 1963-64 Op. Att'y Gen. No. 63-120.

Legislation en ac ted  p r io r  to  am en dm en t no t 
"o th e rw ise  p rov id ed ". — This section, as amended 
in 1921, is broad enough to prohibit the acquiring of 
any interest whatever in real estate by an alien 
ineligible to citixcnship, and no legislation enacted 
prior to 1921 could be construed as a provision of law 
such aa contemplated by the words "until otherwise 
provided by law." 1929-30 Op. Att'y Gen. 11.

P roh ib ition  su sp ended . — Because 45-2-112 
NMSA 1978 was enacted subsequent to the 1921 
amendment to this section, it operates to suspend the

prohibition against ownership of real properly in 
New Mexico by persons other than United States 
citisens. 1981 Op. Att’y Gen. No. 81-6.

P h ra se  "e lig ib le  to  c itiz en sh ip "  m ean s  a person
belonging to a class which is eligible and who is 
capable of becoming a citizen upon due compliance 
with naturalization laws. 1963-64 Op. Att'y Gen. No. 
63-120.

Law  reviews. —  For article, "The Perils of Intes­
tate Succession in New Mexico and Related Will 
Problems," see 7 Nat. Resources J. 555 (1967). 

Am. Jur. 2d. A.L.R. and C.J.S. references. — 3A
• -n. Jur. 2d Aliens and Citizens §§ 2003, 2005.

:heat for alienage of owner, or kindred of owner, 
w dies intestate, 23 A.L.R. 1237; 79 A.L.R. 1364.

Escheat of property of alien corporation, 23 A.L.R. 
1247; 79 A.L.R. 1364.

Escheat aa affecting contract for sale or lease to 
alien, 23 A.L.R. 1250; 79 A.L.R. 1366.

State regulation of landownership by alien corpora­
tion. 21 A.L.R.4th 1329.

3 CJ.S. Aliens ii 16. 17.

Sec. 23. [Reserved rights.]
The enumeration in this constitution o f certain rights shall not be construed to deny, 

impair or disparage others retained by the people.
Wyoming Const., an. I. § 36.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 16 
Am. Jur. 2d Constitutional Law §§ 7. 280.

16 CJ.S. Constitutional Law §§ 53, 58: 16A CJ.S. 
Constitutional Law § 445.

Comparable provisions. — Idaho Const., an. 1,& 21.
Iowa Coist., art. I, § 25.
Montana Const., art. II, § 34.
Utah Const., art. I, § 25.

Sec. 24. (Proposed) [Victim’s rights.]

A. A victim o f  arson re su lt in g  in  bod ily in ju ry , aggravated a rson , agg rava ted  a s s a u lt ,  
aggravated battery , dangerous use o f  explosives, neg ligent use o f  a dead ly  weapon, m u rder, 
vo lun ta ry  m anslaughter, in v o lu n ta ry  m anslaughter, kidnapping , c r im in a l sexu a l p en e tra ­
tion, c rim ina l sexua l contact o f  a m ino r, hom icide by vehicle, g re a t bod ily  in ju ry  by vehicle 
o r abandonment o r  abuse o f  a ch ild  o r  that victim 's rep resen ta tive s h a ll have  the fo llow ing  
righ ts  a s  provided by law :

(1 ) the r ig h t to be treated w ith fa irness and respect fo r  the victim 's d ign ity  and  
privacy throughout the c rim in a l ju s tic e  process;

(2 ) the rig h t to tim e ly  disposition o f  the case;
(3 ) the rig h t to be reasonab ly  protected from  the accused th roughou t the c rim in a l 

ju s tice  process;
i4 ) the righ t to notification  o f  court proceedings;
<5i the rig h t to attend a l l  pub lic  court proceedings the accused has the rig h t to

attend;
16 ) the righ t to confer with the prosecution ;
'7> the righ t to m ake a statem ent to the court at sentencing and at any  post-

sentencing hearings fo r the accused;
<S> the righ t to restitu tion  from  th r person convicted o f  the c rim in a l conduct that 

caused the v ic tim ’s loss o r in ju ry ;

•  ! t

•  •
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(9 ) the righ t to in fo rm a tion  about the conviction, sentencing , im p risonm en t, escape 
o r re lease o f  the accused;

i lOi  the righ t to have the prosecuting atto rney n o tify  the victim 's em p loyer, i f  
requested by the victim , o f  the necessity o f  the victim's cooperation and  testim ony in a 
court proceeding tha t m ay  necessitate the absence o f  the victim  from  w ork  fo r good cause; 
and

111) the rig h t to p rom p tly  receive any p roperty  be long ing to the victim  that is being 
he ld  fo r ev iden tia ry  pu rposes by a law  enforcement agency o r  the p rosecu ting  a tto rney , 
unless there a re  com pe lling  ev iden tia ry  reasons fo r re ten tion  o f  the victim 's property .

B. A person accused o r  convicted o f  a crime against a victim  s h a l l h ave  no stand ing  to 
object to any fa i lu re  by an y  person to comply with the p rov is ions o f  Subsection A o f  Section 
24 o f  A rtic le  2  o f  the constitu tion  o f  New Mexico.

C. The p rov is ions o f  th is am endm ent s h a ll not take effect u n t i l the leg is la tu re  e n a c ts  
la w s  to im p le m e n t  th is am endment.

Compiler’* note*. —  Section 2 of S.J.R. No. 4 rejection at the next general election or at any special
(Laws 1992) provides that this proposed amendment election prior to that date which may be called for
shall be submitted to the poi-pie for their approval or thRt purpose.

ARTICLE III 
Distribution of Powers

Sec.
1. Separation of d e p a iu n is ;  establishment of 

workers’ compensation body.

Section 1. [Separation of departments; establishment of workers’ 
compensation body.]

The powers o f the government o f this state are divided into three distinct departments, 
the legislative, executive and judicia l, and no person or collection o f persons charged with 
the exercise o f powers properly belonging to one of these departments, sha ll exercise any 
powers properly belonging to either o f the others, except as in this constitution otherwise 
expressly directed or permitted. Nothing in this section, or elsewhere in this constitution, 
shall prevent the legislature from establishing, by statute, a body with statewide 
jurisdiction other than the courts o f this state for the determ ination o f rights and liabilities 
between persons when those rights and liabilities arise from transactions or occurrences 
involving personal in ju ry sustained in the course of employment by an employee. The 
statute shall provide for the type and organization of the body, the mode o f appointment or 
election of its members and such other matters as the legislature may deem necessary or 
proper. (As amended November 4, "986.)

I. General Consideration.
II. Legislative Delegation of Power.
HI. Legislation Affecting Judiciary.

A. Legislation Validly Affecting Courts.
B. Legislation Improperly Conferring Powera on Courts.
C. Improper Interference with Judiciary by Legislature.

[V. Judicial Review over Legislative Affairs.
V. Powera of Executive Department.

1. GENERAL CONSIDERATION. S tate c o n s t i tu tio n s  a r e  n o t g ran t*  o f pow er to
the legislative, executive or judiciary branches, but

Cross-references. — As to the workers' compensa- are limitations on the powers of each, and no branch
tion division, see 52-5-1 NMSA 1978. of the state may add to, nor detract from, its clear

The 1986 am endm en t, which was proposed by mandate. State ex rel. Hovey Concrete Prods. Co. v.
HJ.R. No. 7 (Laws 1986) and aaopted at the general Mechem, 63 N.M. 250, 316 P.2d 1069 11957). over-
eiectton heid on November 4. 1986. by a vote of ruled on other grounds, Wylie Corp. v Mowrer. 104
173.989 for ana 92,419 against, added the last two N.M. 751, 726 P.2d 1381 (1986).
sentences. Each of th re e  d e p a r tm e n ts  o f gov e rnm en t ia

An. III. 3 1 DISTRIBUTION OF POWERS Art. Ill, § 1
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235 DECLARATION OF RIGHTS Art. I. § 24

Section 22. R igh t to bear arms. — The righ t of the people to 
keep and bear arms shall not be infringed.

Cross R eferences. Federal guaranty of 
right to bear arms. U.S. Const.. Amend. II. 

C om para tiv e P rov isions. Bearing arms:

Conn. 1965 Const., art. First. § 15. 
Mass. Const. (5 181.

NOTES TO DECISIONS

1. L icensing R equ irem ents.
Constitutional guarantee of the right to 

keep and bear arms is not infringed by state 
licensing requirements in § 11-47-8 which 
prohibit unlicensed carrying of a pistol or re­

volver on one's person except in his home, his 
place of business, or upon land possessed by 
him. State v. Storms. 112 R.I. 121, 308 A.2d 
463 (1973).

Section 23. R ights o f v ic tim s o f crim e. — A vic tim  of crime 
shall, as a m atter of righ t, be treated by agents of the state w ith  
d ignity, respect and sensitivity during a ll phases of the crim ina l 
justice process. Such person shall be entitled to receive, from the 
perpetrator of the crime, financial compensation for any in ju ry  or 
loss caused by the perpetrator of the crime, and shall receive such 
other compensation as the state may provide. Before sentencing, a 
victim  shall have the righ t to address the court regarding the impact 
which the perpetrator’s conduct has had upon the victim .

Section 24. R igh ts no t enum erated — State r ig h ts  no t de­
pendent on federa l r igh ts . — The enumeration of the foregoing 
rights shall not be construed to impair or deny others retained by the 
people. The rights guaranteed by this Constitution are not depen­
dent on those guaranteed by the Constitution of the United States.

Cross R eferences. Federal guarani.es as 
to rights retained by people, U.S. Const.,
Amend. 9. 10.

NOTES TO DECISIONS

A n a l y s i s

"Justifiable assault."
Right to resist arrest. 
Unreasonable seizures. 
Self-defense.
Law affecting particular city. 
Local self-government.

1. " Ju s t if ia b le  A ssault."
This section does not secure to husband the 

right to commit the "justifiable" assault upon 
rhe wife, Berberian v. Berberian. 109 R.I. 
273. 284 A.2d 72 (1971).
2. R ight to R esist A rrest.

Any ngn ts reserved to an individual by the 
state constitution were subject to the general 
assembly's police power, and the abolition of 
the right to resist an unlawful arrest was a

proper exercise of chat power. S ta te  v, 
Ramsdell. 109 R.I. 3C0, 285 A.2d 399 (1971).
3. U nreasonab le  Seizures.

By constitutionally providing against un­
reasonable seizures, the people have inferen- 
tially recognized the necessity for reasonable 
regulations in this regard. Kavanagh v. 
Stenhouse. 93 R.I. 252. 174 A.2d 560 (1961), 
aopeal dismissed, 368 U.S. 516, 82 S. Ct. 529. 
7 L. Ed. 2d 521 H962).
4. Self-Defense.

No right of self-defense is assured by the 
provision that the enumeration of rights in 
the declaration of rights shall not be con­
strued to impair or deny others retauned by 
the people. State v. Storms, 112 R.I. 121, 308 
A.'2d 463 (1973).
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TEXAS CONSTITUTION Art. 1, § 30
school d istric t a lleg ing  deprivation of th e ir con- affidavit of superin tenden t's  copies of re levan t
stitutional s ta tu to ry  rig h ts  by school d istric t in correspondence and board  policies, including
refusing to allow hearing  before board  of trust- board's "open  forum .". Corpus Christi Indepen-
ees in which they could complain o f superintend- den t Schoo| Di3L v Padil|a  (App 13 DisLl986)
ent 3 denial o f th e ir employee grievances; school 709 s  W °d 700
district and uperin tenden t subm itted  detailed

§ 28. Suspension of laws
Notes o f Decisions

5. A dm in istra tiv e  bod ies providing th a t no pow er o f su spend ing laws in
> „ d „  L S U U - M J  and 

Wildlife CoiT.nitt.lon regn la tnd  . i«T ta  and ton.- - S.W.2d 908, appea l a f te r  rem and  t.91 S.W.2d TT7.
mercial activities involving redfiah and speckled 779 affirmed, reversed  on o the r g rounds 722
sea tro u t did no t violate C o n s t A r t  1, § 28 S.W.2d 700.

§ 29. Provisions of Bill of Rights excepted from powers of government; to 
forever remain inviolate

Notes o f Decisions
5. Remedies a n d  p ro ced u re

O'Hair v. HU1 (C.A.1981) 641 F.2d 307 [Main..
Volume] rehearing  g ran te d  652 F.2d 423, on 
rehearing 675 F.2d 680.

§ 30. Rights of crime victims
Sec. 30. (a) A crime victim has the following rights:

(1) the right to be treated with fairness and with respect for the victim’s dignity and
privacy throughout the criminal justice process: and

(2) the right to be reasonably protected from the accused throughout the criminal 
justice process.
(b) On the request of a crime victim, the crime victim has the following rights:

(1) the right to notification of court proceedings;
(2) the right to be present at all public court proceedings related to the offense,

unless the victim is to testify and the court determines that the victim’s testimony 
would be materially affected if the victim hears other testimony at the trial;

(3) the right to confer with a representative of the prosecutor’s office;
(4) the right to restitution; and
(5) the right to information about the conviction, sentence, imprisonment, and release 

of the accused.
(c) The legislature may enact laws to define the term "victim” and to enforce these and 

other rights of crime victims. ■ ...  *
(d) The state, through its prosecuting attorney, has the right to enforce the rights of 

crime victims. . . . .  . . . .
(e) The legislature may enact laws to provide that a judge, attorney for the state, peace 

officer, or lawenforcement agency is not liable for a failure or inability to provide a right 
enumerated in this section. The failure or inability of any person to provide a right or 
service enumerated in this section may not be used by a defendant in a criminal case as a 
ground for appeal or post-conviction writ of habeas corpus. A victim or guardian or legal 
representative of a victim has standing to enforce the rights enumerated in this section 
but does not have standing to participate as a party in a criminal proceeding or to contest 
the disposition of any charge,
Adopted Nov. 7, 1989.
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Art. 1, §30 TEXAS CONSTITUTION

This section was adopted at the Nov. 7, 1989 
election, as proposed bv Acts 1989, 71st Leg.,
H J .R . 19, § 1.

A R T IC L E  I I

THE POWERS OF GOVERNMENT
§ 1 . D i v i s i o n  o f  p o w e r s ;  t h r e e  s e p a r a t e  d e p a r t m e n t s ;  e x e r c i s e  o f . p o w e r  

p r o p e r l y  a t t a c h e d  t o  o t h e r  d e p a r t m e n t s

Historical Notes

Law Review
Ad hoc rulemaking tn Texas: The scope of 

judicial review. Ron Beal, 42 Baylor L.Rev. 459 
(July/Aug. 1990).

Five commandments of Texas speedy trial: A 
post-JfesAWf analysis. Carl S. Lobitr, 54 Tex. 
B J. 220 (1991).

Notes of
Bail bonds, scope of limitations o f judicial 

powers 172.5 
Parole 9

I. IN GENERAL
5. Dual office holding

School board trustee was not prohibited from 
simultaneously holding offices of justice of 
peace and school board trustee where nothing in 
functions as justice of peace interfered with or 
would interfere with functions as member of 
board. Turner v. Trinity Independent School 
Dist. Bd. of Trustees (App. 14 Dist.1983) 700
5.W.2d 1.

A county commissioner is not barred by this 
section or Art 16, $ 40. or by the common law 
doctrine of incompatibility from serving on the 
Texas Sesquicentennial Commission. Op.Atty. 
Gen.1984, No. JM-141.

One person is not prohibited from concurrently 
holding offices of constable and school trustee 
by article II, section 1 of the Texas Constitution, 
article XVI, section 40 of the Texas Constitution, 
or the common law doctrine of incompatibility. 
Op.Atty.Gen.1986, No. JM-519.
6. Infringement of powers

Separation of powers provision of S tate Con­
stitution is violated when one branch of govern­
ment assumes a power that is more ‘‘properly 
attached" to another branch or when one branch 
of government unduly interferes with another 
branch so that the other branch cannot effective­
ly exercise its constitutionally assigned powers. 
Armadillo Bail Bonds v. State (Cr.App.1990) 802 
S.W.2d 237, rehearing on petition for discretion­
ary review denied.

Judicial review of agency law decisions on 
scope of agency authority. Hurae. Cofer, 42 
Baylor LRev. 255 (1990).

Legal profession at stake: "Why the sun 
should not set on the State Bar of Texas. Dan 
R. Price. 53 Tex.BJ. 1197 (1990).

Decisions 
9. Parole

Instruction given pursuant to mandate in Code 
of Criminal Procedure regarding parole law and 
good conduct time did not violate defendant’s 
right to due course of law or 'Separation of 
powers doctrine. Marks v. State (App. 11 Dist. 
1991) 815 S.W.2d 817. affirmed 830 S.W.2d 113.

II. LEGISLATIVE POW ERS
67. Courts and judges, legislative powers

Valid, final judgment of court m a y , not be 
modified by legislature; once actions have 
passed into judgment power of legislature to 
disturb rights created thereby ceases. Williams 
v. S tate (Cr.App.1986) 707 S.W.2d 40. *
68. Fines and penalties, legislative powers

Anguiano v. Jim Walter Homes, inc. (Civ.App. 
1978) 561 S.W.2d 249 [Main Volume] ref. n.r.e.

Fixing of penalties for crime is legislative 
function; what constitutes adequate, penalty is 
matter of legislative judgment and discretion, 
and courts will not interfere therewith unless 
penalty prescribed is outside of constitutional 
invitations, Muse v, State (App. 10 Distl991) 
815 S.W.2d 769. .... . , .-
73. ---  Necessity of standards and guide* -

lines, delegation of legislative powera
State ex re!. Grimes County Taxpayers Ass'n 

v. Texas Municipal Power Agency (Civ.App.1978) 
565 S.W.2d 258 [Main Volume] error dismissed.
78.  Judiciary, delegation o f legislative

poweru •
Extent of legislature s power to confer upon 

district court authority to review administrative 
action is limited by separation-of-powers princi­
ple found in Constitution. Spring Independent



Art. 1, § 24
N ot* fl
v. Neslund (1988) 50 Waah.App. 531, 749 
P.2d 725. .
7. Involuntary commitment

City's immediate revocation of con­
cealed weapons permit pursuant to state 
firearms statute after learning of invol­
untary commitment order did not violate 
any liberty or property interest which 
holder may have had in permit. Morris

v. Blaker (1992) 118 Wash.2d 133, 821 
P.2d 482. ' i

Compelling state interest in safety of 
public justified reasonable restrictions 
on righ t to concealed weapons permits to 
persons who had been involuntarily com* 
mitted for treatment of mental d io rd e r 
pursuant to statute. - Morris -v, Blaker
(1992) 118 Wash.2d 133; 821- P.2d482-

CONSTITUTION OF WASHINGTON

§ 30. Rights Reserved
Notes o f  Decisions

Executions 4

4. Executions 
Joumsliat failed to establish right to 

attend execution absent proof that a t­

tendance a t execution was "fundamen­
tal, inalienable right under tlw  laws of 
God and nature" protected under State 
Constitution. Halquist v. Department of 
Corrections (1989) 113 Waah.2d 818, 783 
P.2d 1065. “  • .

§ 35. [Rights of Crime Victims]
Effective law enforcement depends on cooperation from victims of crime. 

To ensure victims a meaningful role in the criminal justice system and to 
accord them due dignity and respect, victims of crime are hereby granted 
the following basic and fundamental rights.

Upon notifying the prosecuting attorney, a victim of a crime charged as a 
felony shall have the right to be informed of and, subject to the discretion 
of the individual presiding over the trial or court proceedings, attend trial 
and all other court proceedings the defendant has the right to attend, and 
to make a statement at sentencing and at any proceeding where the 
defendant's release is considered, subject to the same rules of procedure 
which govern the defendant's rights. In the event the victim is deceased, 
incompetent, a minor, or otherwise unavailable, the prosecuting attorney 
may identify a representative to appear to exercise the victim's rights. 
This provision shall not constitute a basis for error in favor of a defendant 
in a criminal proceeding nor a basis for providing a victim or the victim’s 
representative with court appointed counsel.
Adopted by Amendment 84 (laws 1989, SJ.R. No. 8200, approved Nov. 7,1989), eff. 
Dec: 7, 1989.

A R T I C L E  I I — L E G I S L A T I V E  D E P A R T M E N T  . 

§  1 .  L e g i s l a t i v e  P o w e r s ,  W h e r e  V e s t e d

Notes of Decisions
V. INITIATIVE AND REFERENDUM

281. In general. Initiative and referen­
dum

Authority of judiciary over initiative 
or referendum proceaa ia limited to areas 
in which there ia express statutory or 
conatitutional law malting question judi­
cial. Schrempp v. Munro (1991) 116 
Waah.2d 929, 809 P.2d 1381.

Legislation concerning initiative or 
referendum process may be enacted only

to facilitate its operation. Schrempp v. 
Munro (1991) 116 Waah.2d 929. 809 P.2d 
1381.
287,  Declaration o f emergency,

exceptions, initiative and refer­
endum

Legislation enacted on emergency ba­
sis goes into effect immediately and is 
exempt from People's constitutional 
power to reject legislation by referen-
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A R T IC L E S

THE DEVELOPMENT OF APPELLATE SENTENCING LAW IN ALASKA*
SUSANNE D. DlPlETRO**

I. In t r o d u c t io n

Today, Alaska’s appellate courts routinely review and modify 
criminal sentences under the authority of AJaska Statutes section 
12.55.120(a), a statute that confers upon the appellate courts the 
power to modify sentences found to be overly severe.1 Before passage 
of that legislation in 1969, however, there was no statutory mechanism 
by which a convicted defendant could have a severe but lawfully-im­
posed sentence reduced on appeal.2 Prior to enactment of the sentence 
review statute, Alaska’s then-three supreme court justices struggled 
with the basic question of whether the court had any common law or 
constitutional authority to review and modify overly severe or lenient 
criminal sentences that fall within statutory limits.3 After the sentence 
review statute was passed, the supreme court, and later the AJaska 
Court of Appeals, struggled with the more complicated issue of the 
proper role for appellate courts in sentencing criminal defendants and 
in creating sentencing policy.
Copyright © 1990 by Alaska Law Review.
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1. Alaska Stat. § 12.55.120(a) (1990).
2. Nor was there any statutory mechanism by which the state could appeal an 

overly lenient sentence.
3. It was generally accepted that appellate courts had jurisdiction to review and 

modify sentences that did not fall within the bounds established by statute for the 
offense in question. See Jefferson v. City of Anchorage, 374 P.2d 241 (Alaska 1962).
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This article documents the development of sentence review case 

law in Alaska. It traces the evolution of appellate sentencing law and 
explains its relationship to presumptive sentencing and Alaska’s ban 
on plea bargaining. The discussion concludes with a review of how 
Alaska’s appellate courts, particularly the Alaska Court of Appeals, 
have supplemented Alaska’s presumptive sentencing statutes.

II. E a r l y  D e v e l o p m e n t s : 1966-1968
Three opinions published between 1966 and 1968 demonstrate 

how the justices differed in their approach to the issue: Justice Nesbett 
categorically opposed sentence review, Justice Rabinowitz favored it, 
and Justice Dimond vacillated between these two poles. The first of 
these cases was S ta te v. P e te*  In Pete, the appellee had been found 
guilty of two counts of unlawful sale of intoxicating liquor, a misde­
meanor punishable by a maximum of one year imprisonment.3 The 
district court had sentenced the defendant to the maximum one year 
on each count, with the sentences to run consecutively.6 On appeal, 
Pete argued that his sentence should be reduced because it was illegal 
or, in the alternative, that it was excessive.7

The supreme court rejected Pete’s argument that his consecutive 
sentences were illegal.8 Nevertheless, Chief Justice Nesbett and Jus­
tice Dimond voted to reduce his sentence to time served, stating that 
“the two offenses were really part of one general transaction involving 
the unlawful sale of liquor.”9 Justice Rabinowitz dissented from the 
majority’s decision to reduce the sentence, arguing that “this impor­
tant questi on relating to our appellate authority [to review sentencesl 
has not b-‘en adequately briefed.”10

Not until two years later was the court prepared to squarely ad­
dress whether it had the authority to review and modify criminal 
sentences. In Bear v. S ta te ,11 Justice Rabinowitz concluded that the 
supreme court had jurisdiction to review criminal sentences,12 while 
Chief Just ice Nesbett and Justice Dimond, distinguishing their earlier 
holding in Pete, concluded that the court did not have jurisdiction to 
review a criminal sentence for an abuse of discretion.13

4. 420 P.2d 338 (Alaska 1966).
5. Id. ait 341.
6. Id.
7. Id. ait 339.
8. Id. ait 342.
9. Id.

10. Id. ait 343 (Rabinowitz, J., concurring in part, dissenting in part).
11. 439 P.2d 432 (Alaska 1968).
12. Id. at 437-38.
13. Id. at 435.
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The majority reasoned that without a statutory provision specifi­
cally conferring upon the appellate court authority to review criminal 
sentences, the determination of the period of time that a convicted 
defendant should serve was best left to the discretion of the trial judge 
and to the State Board of Parole.14 Justice Rabinowitz, dissenting, 
pointed out that the court had already modified a sentence in Pete, and 
argued that a logical construction of the constitutional grant of final 
appellate jurisdiction to the supreme court permitted sentence 
review.15

In F au lk n e r v. S ta te ,16 Justice Dimond, who earlier that year had 
refused to review Bear’s sentence for an abuse of discretion, voted with 
Justice Rabinowitz to vacate Faulkner’s sentence, even though it was 
within the limits of a valid statute. Faulkner had been sentenced to 
thirty-six years in prison on his plea of guilty to eight counts involving 
bad checks.17 Both Justice Dimond and Justice Rabinowitz agreed 
that this sentence was too severe and should be vacated; however, they 
could not agree on a legal theory for their result.

Justice Dimond voted to vacate Faulkner’s sentence on the 
grounds that it was “so ‘disproportionate to the offense committed’ ” 
that it amounted to a violation of the constitutional ban against cruel 
and unusual punishment.18 Justice Rabinowitz, reiterating the views 
he had expressed in his dissent in Bear, voted to vacate on the grounds 
that the trial court had abused its discretion and had imposed an ex­
cessive sentence; however, he did not share Justice Dimond’s view that 
the sentence violated the constitutional ban against cruel and unusual 
punishment.19 Chief Justice Nesbett disagreed with both of his col­
leagues, arguing.in dissent that the cruel and unusual punishment pro­
hibition could not be used to vacate a sentence within the limits of a 
valid statute, and that the court did not have jurisdiction to review a 
criminal sentence for abuse of discretion.20

Clearly, the issue was a difficult one for the court. When faced 
with an unusually harsh sentence, two of the three justices felt com­
pelled to act; yet only one of the three was willing to open the door to 
wholesale sentence review.

14. Id. at 436.
15. Id. at 439 (Rabinowitz, J., dissenting).
16. 445 P.2d 815 (Alaska 1968).
17. Id. at 817.
18. Id. at 818 (citations omitted).
19. Id. at 822, 830.
20. Id. at 825-26 (Nesbett, C.J., dissenting).
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III. N a t i o n a l  T re n d s :  T h e  R is e  o f  A p p e l l a t e  S e n te n c e  

R e v ie w  as  a  G o a l  o f  S e n te n c e  R e fo r m

Alaska’s appellate court was not alone in its reluctance to review 
criminal sentences. Nationwide, few appellate courts had accepted 
sentence review jurisdiction without specific statutory authorization.21 
There were several legal and policy arguments against sentence review. 
Some state courts, including the AJaska Supreme Court, held that re­
viewing sentences would improperly interfere, or seem to interfere, 
with the traditional power of the executive branch to modify 
sentences.22 Other appellate courts felt that the trial judge was better 
able to fashion an appropriate sentence because the trial judge directly 
observes the behavior and demeanor of the offender.23 Many judges 
simply feared that appellate sentence review would generate a flood of 
appeals that would render their caseloads unmanageable.24

Many sentencing laws in effect in the United States during the 
1950s and the 1960s were indeterminate; they gave judges broad dis­
cretion to choose any sentence below the statutory maximum penalty 
for a given crime, and contained no articulated criteria for choosing 
the sentence or the release date.25 For example, under former Alaska 
law, trial judges had discretion to choose both the type of sentence 
and, within extremely broad statutory minimums and maximums, the 
length of the sentence; but the statutes were silent as to what factors 
the judge should consider in pronouncing sentence.26 The broad judi­
cial discretion and lack of articulated sentencing criteria —  typical of 
indeterminate statutes —  were justified by rehabilitative purposes: “to 
enable judges and parole officials familiar with the case to choose a 
disposition tailored to the offender’s need for treatment.”27

21. A. C a m p b e l l ,  L a w  o f  S e n t e n c i n g  § 126, at 386 (1978).
22. Id . at 387; B ea r, 439 P.2d at 434. In England at common law, “ the chief 

variations in punishments lay more in the methods by which an offender was to be 
executed than in any other respect; the role of the judiciary being to determine the 
question of guilt and to enter judgment.”  Id . After judgment had been entered, the 
“ penalties of the law were exacted as a matter of course, unless a royal pardon was 
forthcoming.”  Id .

23. A. C a m p b e l l ,  sup ra  note 21, at 386.
24. Ozanne, J u d ic ia l R eview : A  C ase f o r  S e n ten c in g  G u id e lin es  a n d  J u s t  D eserts, 

in 17 S e n t e n c i n g  R e f o r m :  E x p e r i m e n t s  i n  R e d u c i n g  D i s p a r i t y  177, 179 (M. 
Forst ed. 1982).

25. Tonry, S e n te n c in g  G u id e lin es  a n d  T h e ir  E ffec ts , in T h e  S e n t e n c i n g  C o m ­
m i s s i o n  a n d  i t s  G u i d e l i n e s  16, 17 (1987).

26. S e e  A l a s k a  S t a t .  §§ 11.05.010-.060, 11.75.110 (1962) (repealed 1978).
27. Von Hirsch, T h e  S e n te n c in g  C o m m iss io n ’s  F u n c tio n s, in T h e  S e n t e n c i n g  

C o m m i s s i o n  a n d  I t s  G u i d e l i n e s ,  su p ra  note 25, at 3. S e e  a lso  Forst, S e n ten c in g  
D isp a r ity : A t  O verview  o f  R esearch  a n d  Issues, in S e n t e n c i n g  R e f o r m :  E x p e r i ­
m e n t s  i n  R e d u c i n g  D i s p a r i t y ,  supra  note 24, at 16.
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By the mid-1970s, however, commentators were beginning to 

criticize unregulated sentencing discretion.28 Critics objected to the 
fact that unregulated authority to sentence allows judges to decide 
similar cases differently.29 Other commentators were skeptical about 
the value of rehabilitation as a primary goal of sentencing theory.30 
With the decline of the rehabilitative model in the United States came 
the rise of other sentencing models.31

The two most prominent of these models are the “just deserts” 
and the “incapacitation” models. The just deserts model of sentencing 
philosophy requires that the offender’s sentence “comport with the 
gravity of his criminal conduct.”32 The incapacitation model empha­
sizes imprisoning offenders whose “early criminal records and social 
histories suggest they are likely tc return to crime.”33 In contrast to 
the rehabilitative model, which is suited to a system of indeterminate 
sentencing, both of these models lend themselves to a system of ex­
plicit standards for sentencing.34

Both disenchantment with the rehabilitative model and concern 
over unjustified sentence disparity resulted in a growing consensus in 
the late 1970s that regulating judges’ sentencing discretion would be a

28. Von Hirscb, supra  note 27, at 3.
29. Id . at 4. Deciding cases differently results in sentence disparity. Sentence 

disparity is generally defined as “ differences in dispositions that cannot be explained 
by relevant characteristics of the offense or the offender.”  Hanrahan & Greer, C rim i­
n a l C ode R evis ion  a n d  th e  Is su e  o f  D isparity , in 17 S e n t e n c i n g  R e f o r m :  E x p e r i ­
m e n t s  i n  R e d u c i n g  D i s p a r t  v, supra  note 24, at 36. Hanrahan and Greer explain 
that sentence parity, “ the idea that offenders convicted of similar ci.mes should re­
ceive roughly the same punishment" is universally appealing because “ even philosoph­
ically or politically diverse groups can agree that deviations from some sentencing 
norm are undesirable.”  Id . Disagreement arises because such groups have different 
views on how to define that norm. Id .

30. The rehabilitative model of punishment was criticized on two fronts. First, 
mounting evidence was beginning to show that rehabilitative programs did not have a 
measurable effect on recidivism. Some felt it was a waste of taxpayers’ money to fund 
programs that did not reduce crime, and some thought it was unfair for prisoners to 
participate in intrusive therapeutic programs that had no practical effect. Second, 
people began to question the fairness of the rehabilitative model itself: is it fair to 
make the severity of the offender’s penalty depend on the offender’s perceived need for 
treatment, instead of on the seriousness o f his offense? Von Hirsch, sup ra  note 27, at 
3-4; Forst, su p ra  note 27, at 18-19.

31. Von Hirsch, sup ra  note 27, at 4.
32. Id .
33. Id .
34. Id . Von Hirsch has explained that if  criminal sanctions are to be based on the 

seriousness of the offender’s conduct, then uniform guidelines are needed to help 
judges gauge the conduct’s gravity and the appropriate, deserved penalty. I f  penalties 
are to be based, instead, on the statistical probability o f re-offending, then such 
probabilities and the appropriate incapacitating measures should be set forth in ex­
plicit standards. Id .
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necessary part of sentence reform.35 Proponents of appellate review 
argued that appellate judges could regulate trial court discretion in 
two ways: they could review individual sentences, modifying those 
found to be excessive or too lenient, and they could in the process 
articulate standards and guidelines governing the imposition of crimi­
nal sanctions.36

IV. T h e  L e g is la t i v e  G r a n t  o f  A p p e l l a t e  J u r is d ic t io n  t o  
R e v ie w  S e n te n c e s : 1967-1969

In response to concerns about sentence reform, and to the Alaska 
Supreme Court’s decision in B ear, the Alaska Judicial Council called 
in 1967 for the creation of a special statewide commission to study 
sentencing.37 The Sentencing Commission, composed of Judicial 
Council members, lawyers, judges, civic leaders, legislators and others, 
convened in Sitka, Alaska in December 1968.38

At the Sitka conference, committees were appointed to study pro­
bation, the Alaska Bar Association’s model sentencing act, and appel­
late review of sentences.39 In February 1969, the Judicial Council 
recommended that the Alaska Legislature enact a statute giving the 
Alaska Supreme Court jurisdiction to review sentences in serious 
criminal cases.40

In April 1969, the Alaska Legislature enacted the recommended 
sentence review statute. House Bill 281, as amended, passed unani­
mously, apparently with little discussion, in both the House and the 
Senate.41 The new law gave both the defendant and the state the right 
to appeal a sentence to the supreme court. If the state appealed, how­
ever, the court could not increase the sentence, but could only approve 
or disapprove it.42

35. Id . at 3-4.
36. Ozanne, sup ra  note 24, at 178 (citing A m e r i c a n  B a r  A s s o c i a t i o n ,  P r o ­

j e c t  o n  M in im u m  S t a n d a r d s  f o r  C r i m i n a l  J u s t i c e ,  S t a n d a r d s  R e l a t i n g  t o  
A p p e l l a t e  R e v i e w  o f  S e n t e n c e s  28-29 (1968)).

37. A l a s k a  J u d i c i a l  C o u n c i l ,  F i f t h  R e p o r t :  1967-1968, at 33 (1969).
38. Id .
39. Id . at 35.
40. A l a s k a  J u d i c i a l  C o u n c i l ,  S i x t h  R e p o r t :  1969-1970, at 4-5 (1971).
41. The vote was 33 “ Yeas”  and no “ Nays”  in the House, and 19 "Yeas”  and no 

“ Nays”  in the Senate. H. Journal, Sixth Leg., 1st Sess. 752 (Apr. 12, 1969); S. 
Journal, Sixth Leg., 1st Sess. 930 (May 1, 1969). The statute was originally enacted 
as chapter 117, section 4 of the Alaska Session Laws of 1969. I t  was later codified at 
Alaska Statutes section 12.55.120.

42. A l a s k a  S t a t .  § 12.55.120(b) (1990).
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V. T h e  S u p re m e  C o u r t ’s A p p l ic a t io n  o f  S e n te n c in g  

L e g is la t io n :  1970-1975
A. Sentencing Goals and Standards

The court first exercised its statutory duty to review trial court 
sentences in S ta te  v. Chaney . 4 3  The court in Chaney, in an opinion 
written by Justice Rabinowitz, discussed the legislative intent of 
Alaska Statutes section 12.55.120, and concluded that the primary 
goal of the legislation was ‘‘to implement Alaska’s constitutional man­
date that ‘[p]enal administration shall be based on the principle of ref­
ormation and upon the need for protecting the public.’ ’,44 

. JjL  The court then translated this principle into concrete standards to 
which the sentencing judge should refer when choosing a sanction. 
Those standards, known as the Chaney factors, are:

rehabilitation o f the offender into a noncrim inal member o f society, 
isolation o f the offender from  society to prevent crim inal conduct 
during the period o f confinement, deterrence o f the offender himself 
after his release from  confinement or other phenological treatment, 
as well as deterrence o f other members o f the community who 
m ight possess tendencies toward crim inal conduct sim ilar to that o f 
the offender, and community condemnation o f the individual of­
fender, o r in  other words, reaffirmation o f societal norms fo r the 
purpose o f maintaining respect fo r the norms themselves.45
The companion case of Nicholas v. State,*6 in an opinion by Jus-- 

tice Robert Erwin, is perhaps even more instructive than Chaney on 
the subject of the supreme court’s philosophical approach to sentenc­
ing and appellate sentence review. Justice Erwin’s opinion in Nicholas 
embraced the notion that the trial judge should have broad discretion 
to choose an appropriate sanction. The court explicitly placed pri­
mary responsibility for sentencing in the hands of the trial judge.47 It 
also stressed that sentencing should remain flexible in orde; to take 
into account the facts of each crime, as well as the record and charac­
ter of each offender.48 The court refused to rank the Chaney goals in 
order of importance, preferring instead to let the trial court “deter­
mine the priority and relationship of these objectives in any particular 
case.”49

Nicholas clearly indicated that the supreme court did not consider 
uniformity to be a significant goal of sentencing or of sentence review. 
As Justice Erwin wrote, “reasonable disparity is necessary to achieve

%

43. 477 P 2d 441 (AJaska 1970).
# 4 . Id . at 443 (quoting A l a s k a  C o n s t ,  art. I, § 12).
45. Id . at 444.
46. 477 P.2d 447 (Alaska 1970).
47. IcL at 449.
48. Id . at 448.
49. Id .



the purposes of sentencing . . . .  [I]t is not the purpose of appellate 
review to enforce uniformity or to chill initiative on the part of the 
trial judge in attempting to arrive at a proper sentence.”30

Consistent with Justice Erwin’s mandate in Nicholas, the supreme 
court fashioned a deferential standard of review for evaluating 
sentences imposed by trial judges. In M cClain v. S ta te,5' the court 
announced that it would conduct its own independent examination of 
the record, but that it would not modify a sentence unless “convinced 
that the sentencing court was clearly mistaken in imposing a particu­
lar sentence.”32 Over the next five years, the court ur“d this “clearly 
mistaken” standard to correct only the most serious sentencing dispar­
ities on appeal.33

B. The First Five Years of Sentence Review
In 1975, Alaska Supreme Court Justice Robert Erwin surveyed 

all sentence appeals the court had decided in its first five years of sen­
tence review. His survey confirmed that the supreme court had inter­
fered very little in the sentencing function. Justice Erwin reported 
that the supreme court affirmed the trial court’s decision in approxi­
mately sixty-eight percent of the sixty sentence appeals it reviewed be­
tween 1970 and July 1, 1975.34

In only twenty percent of the sixty cases did the court actually 
overturn the trial judge’s sentencing decision.33 Of this twenty per­
cent, the court disapproved five percent (three sentences) as too leni­
ent, but lacked the power to increase those sentences.36 Thus, in only 
fifteen percent of the cases (nine cases) did the court actually modify 
the sentence or remand for resentencing.57
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50. Id . at 448-49.
51. 519 P.2d 811 (Alaska 1974).
52. Id . at 813 (citing C h a n ey , 477 P.2d at 443-44). Before deciding M c C la in , the 

court had also referred to its standard of review as the “ zone of reasonableness”  test. 
Under this test, the reviewing court was to “ determine whether the lower court im­
posed a sentence within the range of aJt-matives which comport with the C h a n ey  
guidelines.”  Id . In M c C la in , the court concluded that the two tests were the same but 
abandoned the “ zone of reasonableness" language in order to prevent future confu­
sion. Id . at 813-14.

53. Stem, P resum p tive  S e n te n c in g  in A la s k a , 2 A l a s k a  L. R e v .  227, 257 n.150 
(1985).

54. Erwin, Five Years o f  S e n te n c e  R ev iew  in A la sk a , 5 U C LA-A laska L. Rev. 1, 
3 (1975). ---------------------------

55. Id . In an additional 12% of cases, the supreme court reversed the trial court’s 
decision on grounds unrelated to the severity of the sentence. Id .

56. Id .
57. Id .
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While unwilling to disturb many sentences, the supreme court did 

exercise its appellate review authority to develop and articulate sen­
tencing criteria to guide trial judges. For example, in cases involving 
violent crim e» against people (assault, rape and homicide), the court 
concluded that the nature o f the offense should predominate over most 
m itigating circumstances, leaving judges free to put heavy emphasis on 
the C h a n e y  goals o f protecting society and reaffirming societal 
norms.38 This was particularly true in the area of homicide, where the 
court affirmed substantial sentences for offenders with no prior crim i­
nal records.59

In cases involving drug offenders, the court developed four cate­
gories o f offenses and explained that maximum terms of imprisonment 
ordinarily should be reserved for tbe worst offenders.60 The court fur­
ther suggested that factors such as the personal history and age of the 
offender should play a larger role in drug cases than in violent cases.61

For crimes against property, the court agreed with the American 
Bar Association that sentences in excess of five years should be re­
stricted to particularly serious offenses, dangerous offenders and pro­
fessional criminals.62 However, the court did recognize that robbery 
involved somewhat different considerations than other crimes against 
property because it posed a high risk of injury to the victim.63 Thus, 
for those property crimes not involving risk of physical injury to the 
victim, the court felt that age, background and previous criminal his­
tory were important.64 However, for those property crimes involving 
the risk of injury or death, the court affirmed substantial sentences 
where violence occurred, where life was endangered or where prior 
convictions indicated that the offender had not been deterred by lesser 
sentences.65

VI. Impact of t h e  Plea Bargaining  Ban , th e  Court  of 
A ppeals, and  Presum ptive Sentencing  on 
Appellate  Sentence  R e v iew : 1975-1980

A. The Plea Bargaining Ban and Sentence Appeal Filings
By 1975, filings of sentence appeals were on the rise. Although 

the supreme court had decided only sixty sentence appeals during the 
entire period from 1970 through June of 1975, twenty-two sentence

63. Erwin, s u p r a  note 54, at 13.

58. Id at 5, 7.
59. Id. at 5.
60. Id. at 8-9.
61. Id. at 9.
62. D on lun  v. State, 527 P.2d 472, 475 (Alaska 1974).

64. Id. at 12.
65. Id at 13.
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appeals were filed in 1975 alone.66 Thirty-two sentence appeals were 
filed in 1976, a thirty-nine percent increase from the previous year.67 
In 1977, the number of sentence appeals jumped to sixty-three, a 
103% increase from the previous year.68

This dramatic increase in sentenc appeals can be largely ex­
plained by the effects of the 1975 ban on plea bargaining 69 The ban 
greatly curtailed the frequency with which assistant district attorneys 
made specific sentence recommendations.70 This documented de­
crease in sentence recommendations indicates that few post-ban de­
fendants pled guilty or nolo contendere in exchange for specific 
sentence recommendations. W ithout specific sentence deals, post-ban 
defendants were free to appeal the sentences they did receive.71 Thus,

66. Alaska Court System, 1979 Annual Report, at 2, Table I (1980). It is 
important to recognize that the Court System’s count of sentence appeals is underin- 
clusive: a case is considered a sentence appeal only if it does not also include a merit 
appeal; cases that contain both a merit appeal and a sentence appeal are counted only 
as merit appeals.

67. I d .
68. I d .
69. On August 15, 1975, then-Attomey General Avrum Gross officially banned 

plea bargaining in Alaska. The Attorney General’s poliry prohibited all sentence rec­
ommendations by state prosecutors. Changing the charge or dismissing charges also 
was prohibited if done solely to obtain a plea of guilty. Exceptions to the policy were 
allowed in individual cases if approved by the Attorney General’s office in advance. 
M. Rubinstein, T. White & S. Clarke, The Effect of the Official Prohibi­
tion of Plea Bargaining on the Disposition of Felony Cases in the 
Alaska Criminal. Courts 17-22 (December 1978).

The Alaska Judicial Council's study of the immediate effects of the ban found 
that plea bargaining was substantially curtailed; although some “charge bargaining” 
persisted in rural areas, sentence recommendations were virtually eliminated. I d . at 
28-31. Later data suggested that the ban, although still officially in effect, may not 
have been enforced quite as rigidly after mid-1978. I d . at 27-28; T. C arns &  J. 
Kruse, A Re-Evaluati jn o f A laska’s Ban on P lea Bargaining (Draft I), ch. 
I ("Summary of Evidence Regarding the Existence of the Ban”) (In Press).

The ban on plea bargaining was modified in 1980 by then-Attorney General Wil­
son Condon, and in 1986 it was significantly relaxed by then-Attomey General Harold 
Brown. The Council’s latest study of the ban suggests that by mid to late 1986 the 
Attorney General’s policy appeared to be “anemic at best in some attorneys’ prac­
tices,” although the prohibition did exist for many others. Evidence shows that the 
prohibition applied most strongly to sentence bargaining, but that prosecutors "regu­
larly” engaged in charge bargaining. I d .  at ch. I.

70. Rubinstein, W hite & C larke, s u p r a  note 69, at 111.
71. As a general rule, a defendant who pleads nolo contendere or guilty may ap­

peal his sentence. S e e  A laska S ta t. § 12.55.120(a) (1990) (“[a] sentence of impris­
onment lawfully imposed by the superior court for a term or for aggregate terms of 
one year or more may be appealed to the court of appeals . . . .’’). However, it is 
unlikely that a defendant who had pled guilty in exchange for a specific sentence, and 
who in fact received the agreed-upon sentence, would be practically inclined to appeal 
his sentence.
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the ban effectively increased the number of defendants able to file sen­
tence appeals by decreasing the number of defendants who had agreed 
to their sentences in exchange for a plea.

The ban also changed the severity of sentences themselves. An 
analysis of post-ban sentences shows that sentencing became more se­
vere for certain kinds of cases immediately after imposition of the 
ban.72 Harsher sentences most certainly increased the proportion of 
defendants likely to appeal. Thus, imposition o f the ban on plea bar­
gaining is probably a primary cause of the sentence appeal increases 
noted in 1976 and 1977.

The Alaska Court System’s 1979 Annual Report further shows 
that criminal merit appeals also increased substantially after 1975, 
although not as much as sentence appeals. From  1975 to 1976, there 
was a fifty-eight percent increase. From  1976 to 1977, there was an 
additional thirty percent increase.73

The 1975 to 1977 increase in criminal merit appeals might also be 
tied to the ban on plea bargaining. After the ban, the number of crimi­
nal trials increased, as did the number of trial convictions as a percent­
age o f all convictions.74 O f course, all defendants convicted at trial 
were legally entitled to file merit appeals.75 Assuming that the propor­
tion o f defendants with the resources to file merit appeals remained 
roughly constant from 1974 to 1976, the observed increase in criminal

72. Rubinstein, W hite & C larke, s u p r a  note 69, at 111. Sentences became 
harsher in two ways. First, the percentage of defendants likely to receive a jail sen­
tence increased significantly. This was true for all offenses taken as a group, and for 
drug offenses in particular. I d .  at Table VII-2. Sentence lengths also increased signifi­
cantly for “low-risk” property offenders, fraud offenders and drug offenders. Each of 
these increases can be attributed to the ban. Sentence lengths continued to increase 
substantially during the late 1970s for all offenses except drugs. The likelihood of a 
jail sentence increased across the board. These increases were probably due in part to 
the ban and in part to the nationwide emphasis on increased penalties for crime. 
Sentences began to drop slightly in 1978 and 1979. A laska Jud ic ia l Council, 
A laska Felony Sentences: 1976-1979, at 20, Table V (1980).

73. In contrast, civil appellate filings increased only slightly during this same 
time. For example, from 1975 to 1976, civil appeals increased by 42%, compared to a 
58% increase in criminal merit appeals. From 1976 to 1977, civil appeals increased 
only 17%, compared to the 103% increase in sentence appeals and the 30% increase 
in criminal merit appeals. A laska C ou rt System, 1979 A nnual Report, s u p r a  
note 66, at 2.

74. Alaska first experienced an increase both in trial rates and in the absolute 
number of felony trials following adoption of the plea bargaining ban in 1975. Trial 
rates remained high over the next five years. Trial convictions as a percentage of all 
convictions also increased, from 8.5% before the ban to 15.3% in the year after the 
ban, peaking at 22.4% in 1977, and dropping only slightly, to 21.8%, in 1978 then to 
21.2% in 1979. Alaska Judicial Council, Alaska Felony Sentences: 1984, 
at 64-65 (1987).

75. A defendant convicted at trial may appeal his conviction. Alaska Stat. 
§ 22.07.020(d) (1988). A defendant who pleads nolo contendere may also appeal his
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merit appeals could be related at least in part to the increase in trials 
caused by the ban.76

B. Addition o f the Court of Appeals

For the remainder of the decade, filings of criminal sentence and 
merit appeals remained above 1976 levels, although they decreased 
slightly from 1977 to 1978 and from 1978 to 1979.77 In 1979, the 
A laska Court System published a special report showing that while 
A laska had the second highest number of appellate judges per 100,000 
population in the nation, it also had in 1977 the third highest ratio of 
appellate filings to size of population.78

The Court System’s report also showed that the supreme court’s 
backlog was increasing. On December 31, 1975, the court had 258 
cases pending; one year later the number had risen to 391. By Decem­
ber 31, 1978, 624 cases were pending.79 A lthough in 1978 the court 
was publishing almost twice as many opinions as it had been in 1975, 
filings still exceeded dispositions every year.80

By the end of 1978, the supreme court had concluded that its 
workload had exceeded its ability to decide cases in a reasoned and 
timely manner.81 To solve its workload problem, the court proposed 
establishing an intermediate court of appeals in Alaska.

The supreme court recommended that the intermediate court 
have limited subject matter jurisdiction, because projected filing trends 
indicated that there would not bfi^enough work for two courts of gen­
eral subject m atter jurisdictiori!3 The court of appeals’ jurisdiction

conviction if his nolo pica was expressly conditioned upon the right to appeal one or 
more substantive issues. Cooksey v. State, 524 P.2d 1251, 1255-57 (Alaska 1974).

76. This analysis assumes that a defendant convicted at trial after the ban was not 
significantly more likely to challenge the conviction than a defendant convicted in 
1974. However, it is not necessarily clear that the proportion of defendants possessing 
the resources to file merit appeals did remain constant during this time period. For 
example, the growth of prepaid legal insurance plans for labor unions could have in­
creased some defendants’ ability to afford merit appeals. These plans were relatively 
common and influential in Alaska during the mid-to-late 1970s, mainly due to con­
struction of the Trans Alaska Pipeline.

77. A laska C o u rt System, 1979 An t/al Report, s u p r a  note 66, at Table I, 
at 2.

78. A laska C ou rt System, 1978 A nnual Report, Supreme C ou rt Work­
load: Analysis o f Proposed Solu tions 56, 97-99 (197°). u'’iring 1977, one ap­
peal was filed in Alaska for every 589 residents. I d  at 99.

79. I d  at 60.
80. I d
81. I d  at 56-57.
82. I d  at 104.
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was limited to criminal appeals,83 and the supreme court retained ex 
elusive jurisdiction over all civil appeals, with discretionary appeals 
available from the court of appeals to the supreme court.84

There were three reasons to give the intermediate appellate court 
jurisdiction over all criminal appeals. First, the clear distinction be­
tween civil and criminal appeals would eliminate time-consuming ju ­
risdictional disputes.85 Second, A laska’s historical ratio of civil and 
crim inal appellate filings suggested that the division of civil and crim i­
nal cases would give each court an equitable and reasonable work­
load.86 Third, it was felt th a t “a criminal appeal is much more likely 
than a civil appeal to involve settled principles of law, with the only 
issue being whether the lower court misapplied the law to the facts of 
the case.”87 This third rationale suggests that the court of appeals’ 
function originally was to be limited to simple correction of errors and 
implies that the supreme court, by the exercise of its discretionary re­
view, would develop the substantive criminal law.

In 1980, the Alaska Legislature passed House Bill 104 as 
amended. Codified at Alaska Statutes section 22.07, the law estab­
lished a three-judge court of appeals and gave it mandatory jurisdic­
tion in criminal and quasi-criminal matters,88 including sentence 
appeals.89 The supreme court retained discretionary jurisdiction to re­
view final decisions of the court of appeals.90

In July of 1980, Governor Jay Hammond appointed Alexander 
Bryner, Robert Coats and James Singleton to serve on the newly-cre­
ated court. Alexander Bryner, the U.S. Attorney for Alaska, had also 
been a district court judge and an assistant public defender. Robert 
Coats, an assistant attorney general, had served as an assistant public 
defender. James Singleton, an Anchorage superior court judge, had

83. I d
84. I d  at 94. Allowing appeals as of right from the court of appeals to the 

supreme court would only add to the supreme court’s workload. I d
85. Memorandum from Susrn Burke, Alaska Court System Deputy Administra­

tive Director, to Arthur Snowden, II, Administrative Director, at 3 (April 6, 1979).
86. I d  at 3-5. Ms. Burke based this conclusion on the observation that criminal 

merit appeals had maintained a fairly constant ratio to civil merit appeals from 1975 
to 1978. I d  at 3. While she recognized that criminal sentence appeal tilings had been 
increasing at a greater rate than merit appeals, she did not think that the high volume 
of sentence appeals would contribute significantly to the total caseload because “a 
sentence appeal takes an average of 25% less court time than a merit appeal.’’ I d

87. I d  at 6. It was recognized that “[i]f too many of the cases within the jurisdic­
tion of the court of appeals involve areas of unsettled law, too many court of appeals 
decisions will require additional review by the supreme court. . . [resulting in] need­
less delay . . . and an extreme waste of judicial resources.” I d . at 2.

88. Alaska Stat. § 22.07.010-.020 (1988).
89. I d  § 22.07.020(b).
90. I d  § 22.07.030.
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served on the Sentencing Guidelines Committee, which was estab­
lished in 1978 to explore the use of guidelines Li areas not covered by 
presumptive sentencing and to provide a substantive framework for 
development of a common law of sentencing. These three judges, who 
served together on the court of appeals for the next decade, had a 
profound effect on the development of appellate sentencing law in 
Alaska.91

C. Adoption of Presumptive Sentencing

Meanwhile, the Alaska Legislature in 1978 had substantially re­
w ritten the Criminal Code, and for the first time adopted a system of 
presumptive sentencing.92 Presumptive sentencing is a type of deter­
m inant sentencing based on the tenet that offenders who have similar 
prior crim inal records and who are convicted of the same type of of­
fense are presumed to deserve the same sanction.

The Legislature’s stated purpose in adopting the presumptive sen­
tencing scheme was to eliminate “unjustified disparity in sentences im­
posed on defendants convicted o f similar offenses —  disparity which is 
no t related to legally relevant sentencing criteria.”93 The Alaska Leg­
islature’s concern over disparate sentences was prompted by studies 
published by the Alaska Judicial Council describing sentencing prac­
tices in Alaska from 1974 to 1976. One study found that for all classes 
o f offenses, the identity of the sentencing judge was more important 
than any o ther factor (including harm to the victim except in cases of 
death, and the offender’s prior record) in determining sentence 
length.94 The Council also found racial disparities in sentences for

91. In May 1990, the U.S. Congress confirmed President George Bush’s appoint­
ment of Judge James Singleton to the U.S. District Court for the District of Alaska. 
Judge Singleton left the Alaska Court of Appeals on August 1, 1990. On October 11, 
1990, Governor Steve Cowper appointed David Mannheimer, the assistant attorney 
general in charge of the Office of Special Prosecutions and Appeals, to fill the vacancy 
created by Judge Singleton’s departure.

92. Act of July 17, 1978, ch. 166, 1978 Alaska Sess. Laws 1, 120. The Criminal 
Code was passed by the Legislature in 1978, but did not take effect until January 1, 
1980. I d .

93. Stem, s u p r a  note 53, at 228 (quoting A laska Senate Comm, on th e  Judi­
ciary, Commentary on th e  A laska Revised C rim inal Code, S. Jo u rn a l 
Supp. No. 47, at 148 (June 12, 1978)). This commentary was subsequently adopted 
by the Alaska House of Representatives. S e e  A laska House Comm, on th e  Judi­
ciary, Commentary on th e  A laska Revised C rim inal Code, A laska House 
J. 1716 (June 16, 1978).

94. Alaska Judicial Council, Alaska Felony Sentencing Patterns: A 
Multivariate Statistical Analysis (1974-1976), at iii, 40-41 (1977) [hereinafter 
Alaska Felony Sentences].
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several types of offenses.95 The fact that such unjustified disparities 
existed from 1974 to 1976 suggests that appellate sentence review, at 
least as it had been implemented by the Alaska Supreme Court, had 
not contributed significantly to the creation and enforcement of uni­
form sentencing practices.96 Thus, the Legislature was required to 
take broader measures in pursuit of uniform sentencing.

The legislative decision to change Alaska’s largely indeterm inate 
sentencing scheme to one of presumptive sentencing also m ight have 
been influenced by a national policy shift away from rehabilitative sen­
tencing philosophy to a “just deserts” philosophy, under which offend­
ers who have committed similar offenses are sentenced similarly. The 
new statutory focus on uniformity, which had been completely absent 
from Alaska’s former sentencing statutes and which had not played a 
significant role in the supreme court’s previous sentencing decisions, 
was now elevated to primary importance.

VII. A pplication  of Presum ptive  Sen ten c in g : 1980-1990
The changes in the Alaska Criminal Code and the presumptive 

sentencing scheme went into effect on January 1, 1980, eight months 
before the Alaska Court of Appeals began deciding cases. Thus, 
although the court of appeals may originally have been created to de­
cide cases under settled principles of law, the court was faced from its 
inception with interpreting a virtually new criminal code and sentenc­
ing scheme.97 It soon became apparent that the judges on the newly- 
created court of appeals were willing to enforce the legislative empha­
sis on uniformity.

In the decade since its creation, the court of appeals’ most 
straightforward sentence review function has been to in terpret the lan­
guage and intent of the presumptive sentencing statutes. However, 
A laska’s presumptive sentencing statutes do not specify presumptive 
term s for all offenses or combinations of offenses.98 For cases in which

95. The Council reported that for some classes of offenses, taking into account the 
independent contribution of all other factors in the study, defendants who v/ere mem­
bers of racial minorities were more likely than Caucasians to receive harsher 
sentences, both in terms of the length of imprisonment and the likelihood of receiving 
a probationary sentence. A laska Felony Sentences, s u p r a  note 94, at v-vi, 43; 
A laska Jud icia l Council, Sentencing in A laska: A Description o f th e  
Process and Summary o f S ta t is t ic a l  D a ta  fo r 1973, at 139, 175 (1975) (B. 
Cutler, Research Attorney).

96. This conclusion is not surprising, since the supreme court had made it clear 
from the outset that uniformity was not an important sentencing goal, and that it 
would not lightly substitute its : entencing judgment for that of the trial judge.

97. For an excellent overview of Alaska’s presumptive sentencing laws, see Stem, 
s u p r a  note 53, at 230-39.

98. For example, presumptive sentencing does not apply to first felony offenders 
convicted of class B or class C felonies unless the felony was knowingly directed at
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presumptive sentencing does not apply, the court of appeals has cre­
ated a series of benchmark or typical sentences based primarily on the 
court’s interpretation o f the principles implicit in the presumptive sen­
tencing scheme itself. For cases in which presumptive sentencing does 
apply, the court of appeals has developed an important body of case 
law prescribing the extent to which presumptive terms may be ad­
justed when statutory aggravators are found ." The court’s most im­
portant decisions in these areas concern: (1) first felony offenders 
convicted of class B felonies, (2) first felony offenders convicted of ag­
gravated class A felonies, (3) first felony offenders convicted of aggra­
vated cases of sexual assault in the first degree and sexual abuse of a 
m inor in the first degree, (4) offenders convicted of the unclassified 
felony of murder in the second degree, and (5) offenders convicted of 
two or more offenses before the judgment on either has been entered 
(offenders subject to consecutive sentencing). The remainder of this 
article focuses on the court of appeals’ activity in these five areas.

A. First Felony Offenders and the A u s t i n  Guideline
When the Alaska Legislature first passed the new presumptive 

sentencing scheme in 1978, it excluded from the law virtually all first 
felony offenders. A lthough all first felony offenders convicted of class

certain public officials or emergency responders engaged in the performance of their 
duties. A laska S ta t. § 12.55.125(d)(3), (e)(3) (1990). Presumptive sentencing does 
not apply to the unclassified felonies of murder in the first and second degrees, at­
tempted murder in the first degree, kidnapping, and misconduct involving a controlled 
subsLmce in the first degree. I d .  § 12.55.125(a)-(b). Those offenses have mandatory 
minimum sentences. Presumptive sentencing also does not specify total aggregate 
terms for offenders who are sentenced consecutively for multiple offenses, although it 
may specify a presumptive term for each separate offense. S e e  i d . § 12.55.125.

99. As the court of appeals has said: 
unless a measured and restrained approach is taken in the adjustment of 
presumptive sentences for both aggravating and mitigating factors, then the 
prospect of attaining the statutory goal of uniform treatment for similarly 
situated offenders would quickly be eroded, the potential for irrational dis­
parity in sentencing would threaten to become reality, and the revised code’s 
carefully fashioned system of escalating penalties for repeat offenders would 
be rendered utterly ineffective.

Juneby v. State, 641 P.2d 823, 833 (Alaska Ct. App. 1982).
Thus, the court of appeals has held that mere proof of an aggravating or mitigat­

ing factor cannot be deemed sufficient, in and of itself, to justify an adjustment of a 
presumptive term. I d .  at 838. In deciding to what extent, if at all, the totality of the 
aggravating and mitigating factors justify deviation from the presumptive term, courts 
should apply the C h a n e y  criteria and focus specifically on the aggravating or mitigat­
ing conduct in the particular case. I d .  at 835 n.21.
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A felonies are now subject to presumptive sentencing,100 most class B 
and C first felony offender still are not.

In 1981, the Alaska Court of Appeals extended presumptive sen­
tencing principles to ensure that first felony offenders convicted of 
class B and C felonies would nevertheless be directly affected by the 
statutory scheme.101 In A u s t i n  v. S t a t e , 102 the court of appeals ob­
served: “Normally, a first offender should receive a more favorable 
sentence than the presumptive sentence for a second offender. It is 
clear that this rule should be violated only in an exceptional case.”103

The court of appeals does not often violate the A u s t i n  guideline. 
To determine whether a first felony offender’s conduct presents an 
“exceptional case” justifying an upward departure from the A u s t i n  
guideline, the sentencing judge must find either aggravating factors or 
the kind of extraordinary circumstances which would justify referral 
o f a presumptively-sentenced offender to the three-judge panel for sen­
tencing.104 More recently, the court has concluded that the A u s t i n  
rule could be undermined unless a first felony offender is given ad­
vance notice of proposed aggravating factors, and announced that it

100. In 1982, the Legislature amended the presumptive sentencing statutes to in­
clude all first felony offenders convicted of class A felonies. Act of May 20, 1982, ch. 
45, 1982 Alaska Sess. Laws 52 (amending Alaska Stat. § 12.55.125 (1980)).

101. Stem, s u p r a  note 53, at 259.
102. 627 P.2d 657 (Alaska Ct. App. 1981) (per curiam).
103. I d .  at 657-58. This simple principle increased substantially the number of 

offenders affected by the presumptive sentencing scheme, since the majority of 
Alaska’s convicted offenders are first felony offenders. In 1984, for example, 43.6% of 
all convicted offenders had no prior record, and 32.1 % had only misdemeanor convic­
tions, leaving only 10% with one or more prior felony convictions (14.5% of con­
victed offenders had unknown prior records). A laska Jud ic ia l Council, A laska 
F elony  Sentences: 1984, at 22 (1987). Data collected in connection with the Judi­
cial Council’s most recent study of sentences from 1984 to 1987 indicate that of all 
convicted offenders, 70.3% (N=2754) were n o t  subject to presumptive sentencing; 
persons without a prior felony record and those convicted of an unclassified offense 
except sexual abuse of a minor in the first degree are not subject to presumptive sen­
tencing. The data is available from the Alaska Judicial Council library, 1029 W. 
Third Ave., Suite 201, Anchorage, Alaska 99501.

104. Neakok v. State, 653 P.2d 658, 662 (Alaska Ct. App. 1982) (citation omitted); 
s e e  a l s o  Sears v. State, 653 P.2d 349, 350 (Alaska Ct. App. 1982). To justify referral to 
a three-judge panel, the sentencing judge must find by clear and convincing evidence 
that manifest injustice would result from imposing the term required by the presump­
tive sentencing statute. A laska S ta t. § 12.55.165 (1990). Manifest injustice might 
result where the trial judge f is the existence of relevant non-statutory aggravating or 
mitigating factors. I d . \  Dancer v. State, 715 P.2d 1174, 1177 (Alaska Ct. App. 1986). 
Manifest injustice also might be found if the term required by the presumptive sen­
tencing statutes, whether or not adjusted for statutory aggravating or mitigating fac­
tors, is clearly inappropriate considering the totality of the circumstances. A laska 
S ta t. § 12.55.165 (1990); D a n c e r ,  715 P.2d at 1177.
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will henceforth require prior notice to the defendant before approving 
deviations from Austin. 105

B. Benchmarks
Another device that the court of appeals uses to guide sentencing 

in non-presumptive cases is the benchmark. A benchmark is a jud i­
cially-created presumptive term; it is a sentencing range representing 
terms imposed on similar offenders convicted of similar offenses. The 
purpose of the benchmark is to “focus the attention of the trial court 
and the parties on individual cases and ensure that typical cases would 
receive a typical sentence and that those defendants receiving atypical 
sentences would be sentenced on the basis of objective aggravating fac­
tors, not factors idiosyncratic to a specific judge.”106 The Alaska 
Court of Appeals has articulated benchmarks for first felony offenders 
sentenced for class B felonies, aggravated class A felonies, serious sex­
ual offenses, second degree murder and for consecutively-imposed 
sentences.

1. First Offenders Convicted of Class B  Felonies. First offenders 
convicted o f class B felonies are not subject to presumptive sentencing. 
Second offenders face a four year presumptive term .107 Under the pre­
sumptive statute as limited by Austin, then, a first time offender con­
victed of a class B felony faces a sentence falling anywhere between 
zero and four years.

In State v. Jackson, 1 0 8  the court of appeals divided this four-year 
span for first offenders convicted of class B felonies into four distinct 
subcategories defined by the seriousness of the offense and the rehabili­
tative potential of the offender. Jackson prescribes the following 
benchmarks:

a. less than ninety days is the benchmark sentence for a case in ­
volving significantly mitigated conduct A N D  an offender whose 
prospects for rehabilitation are significantly better than that of the 
typical first offender;
b. between ninety days and one year is the benchmark for a case 
involv ing mitigated conduct O R  an offendt* whose background in­
dicates particularly favorable prospects for rehabilitation;
c. one to four years to serve is the benchmark for a typical of­
fender committing a typical or moderately aggravated offense (four 
years is the presumptive term for a second felony offender); and

105. Wylie v. State, No. 1063, slip op. at 20 (Alaska Ct. A; p. Aug. 10, 1990).
106. Page v. State, 657 P.2d 850, 855 (Alaska Ct. App. 1983).
107. Alaska Stat. § 12.55.125(d)(1) (1990). The maximum term is ten years.

I d  § 12.55.125(d).
108. 776 P.2d 320 (Alaska Ct. App. 1989).
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d. up to six years is the benchmark for an offense that is exception­
ally aggravated that is, an offense that involves significant statutory 
aggravators or other extraordinarily aggravated circumstances.109
In articulating these four benchmarks, the court made explicit the 

sentencing ranges that had been implicit in prior cases involving first 
felony offenders convicted of class B felonies.110 Although the court 
has said that these benchmarks are flexible,111 sentences outside these 
ranges are likely to be scrutinized carefully.

2. F i r s t  O f f e n d e r s  C o n v i c t e d  o f  C l a s s  C  F e l o n i e s .  The potential, 
range of sentences for first offenders convicted of class C felonies is 
narrower than the range for those convicted of class B felonies. Since 
there is no presumptive term, and since A u s t i n  would ordinarily re­
strict the upper limit to two years (the presumptive term  for a second 
class C felony offender112), the potential range is only from zero to two 
years. Perhaps because the potential for disparity is no t as significant 
with such a small sentencing range, the court of appeals has not set 
explicit benchmarks for sentencing class C felons, although it has elab­
orated on guidelines created by the supreme court.

On the low end, the AJaska Supreme Court has suggested that, in 
the absence of a substantial misdemeanor record or other aggravating 
factors, a first felony offender convicted of a class C felony involving a 
crime against property should receive a sentence of probation, coupled 
with restitution, without incarceration.113 The court of appeals, how­
ever, has cautioned that a probationary sentence “will be appropriate 
only if mitigating circumstances exist and the offender is a promising 
candidate for rehabilitation through probationary supervision.”114 

A t the upper end, the court of appeals has perm itted a sentence as 
high as four years with three years suspended where the conduct con­
stitu ting the offense was particularly serious, where, for example, the 
conduct actually amounted to a class B felony.115 It has also perm it­
ted a sentence equal to the presumptive term for a second felony of­
fender (coupled whh an additional one year suspended sentence)

109. I d .  at 326-27.
110. I d .  at 326.
111. I d .  at 327.
112. Alaska Stat. § 12.55.125(eXl) (1990).
113. Lcuch v. State, 633 P.2d 1006, 1013-14 & n.22 (Alaska 1981). A probationary 

sentence is one of less than sixty days imprisonment. Sentences of less than sixty days 
are often referred to as “shock probation,” since the defendant is incarcerated long 
enough to know what prison is like, but not long enough to be adversely affected by it. 
Langton v. State, 662 P.2d 954, 959 (Alaska Ct. App. 1983).

114. State v. Coats, 669 P.2d 1329, 1334 (Alaska Ct. App. 1983).
115. Long v. State, 772 P.2d 1099 (Alaska Ct. App. 1989).
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where the trial court found aggravating factors that would have war­
ranted referral to a three judge sentencing panel.116 The Alaska 
Supreme Court has permitted a sentence of ten years with five years 
suspended where the magnitude and manner of the crime (embezzle­
ment) were exceptional, and the crime had a “devastating effect” on 
the victim, the defendant’s employer.117

3. First Offenders Convicted of Aggravated Class A Felonies. First 
felony offenders convicted of class A felonies are subject to a five year 
presumptive term .118 First offenders who commit the most aggravated 
class A offenses face terms ranging from the five year presumptive 
term  to the twenty year maximum term .119 W ithin this framework, 
the court of appeals has set a benchmark upper limit o f ten years on 
the extent to which sentences for first offenders convicted of aggra­
vated class A felonies may be increased.120 Offenses may be aggra­
vated by the offender’s prior history, the circumstances of the offense, 
or by simultaneous convictions for more than one offense.121 In estab­
lishing this benchmark, the court analyzed past sentencing practices 
and looked to the standards of the American Bar Association, which 
recommended against periods of incarceration for more than ten 
years, except in exceptional cases.122

116. Hads v. State, 727 P.2d 11, 12-13 (AJaska Ct. App. 1986).
117. Karr v. State, 686 P.2d 1192, 1195-96 (Alaska 1984).
118. A laska S ta t. § 12.55.125(c)(1) (1990). If the offense is other than man­

slaughter and the defendant possessed a firearm, used a dangerous instrument, or 
caused serious physical injury during the offense, or knowingly directed the conduct 
constituting the offense at a uniformed officer or emergency responder engaged in the 
performance of official duties, the presumptive term is seven years. I d .  
§ 12.55.125(c)(2).

119. I d .  § 12.55.125(c).
120. DeGross v. State, 768 P.2d 134, 139-40 (Alaska Ct. App. 1989); Lawrence v. 

State, 764 P.2d 318, 321 (Alaska Ct. App. 1988); Townsel v. State, 763 P.2d 1353, 
1356 (AJaska Ct. App. 1988); Williams v. State, 759 P.2d 575, 577-78 (AJaska Ct. 
App. 1988); Pruett v. State, 742 P.2d 257, 264-65 (AJaska Ct. App. 1987).

121. Increasing the presumptive sentence requires two determinations. First, the 
trial judge must determine whether the aggravating factor has been established by 
clear and convincing evidence; second, the trial court must exercise its discretion to 
determine whether the factor justifies an increase in the presumptive term. Jones v. 
State, 771 P.2d 462, 467 (Alaska Ct. App. 1989); Juneby v. State, 665 P.2d 30, 32 
(AJaska Ct. App. 1982) (modified opinion).

122. Townsel v. State, 763 P.2d 1353, 1356 (AJaska Ct. App. 1988). The ABA 
Standards state that for most offenses, the maximum authorized prison term ought not 
to exceed ten years except in unusual cases, and normally should not exceed five years. 
ABA Standards Relating to Sentencing Alternatives and Procedures, 
Part II, § 2.1(d) (approved draft 1968). The ABA Standards suggest that confinement 
for the maximum period is appropriate when the court finds that such confinement is 
necessary to protect the public from further criminal conduct, and that the defendant
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The court of appeals has acknowledged that lengthy terras of im­

prisonment should not be imposed for purposes of rehabilitating an 
offender and that they will seldom be necessary for deterrence o r com­
munity condemnation.123 The court of appeals is thus reluctant to ap­
prove sentences in excess of ten years even in cases involving 
convictions for multiple counts of robbery.124 This ten year bench­
m ark limit for first-time class A felons is also consistent with Austin, 
because the presumptive term for a second offender convicted of a 
class A felony is ten years.125

4. Sexual Assault I and Sexual Abuse of a Minor I. Since 1982, 
all offenders convicted o f sexual assault in the first degree126 or sexual 
abuse of a minor in the first degree127 have been subject to presumptive 
sentencing 28 The presumptive term for a first felony offender is eight 
years129; a second felony offender faces fifteen years; and a third felony 
offender faces twenty-five years.130

previously has been convicted of two felonies committed on different occasions. I d .  
§ 3.3(b), (b)(i).

The court of appeals’ ten year benchmark is being challenged in a case now on 
appeal to the Alaska Supreme Court, Wentz v. State, 777 P.2d 213 (Alaska Ct. App. 
1989), p e t i t i o n  f o r  h e a r i n g  g r a n t e d ,  No. S-3498 (Alaska Oct. 9, 1989). In this appeal, 
the state has argued in part that the Alaska Legislature implicitly rejected the ABA 
Standard when it enacted some presumptive terms greater than 10 years. Petitioner’s 
Brief at 16.

123. DeGross v. State, 768 P.2d 134, 140 (Alaska Ct. App. 1989) (discussing Pears 
v. State, 698 P.2d 1198 (Alaska 1985)).

124. I d .  (discussing Hale v. State, 764 P.2d 313 (Alaska Ct. App. 1988); T o w n s e l ,  
763 P.2d 1353; Williams v. State, 759 P.2d 757 (Alaska Ct. App. 1988)). One excep­
tion to the 10 year benchmark applies to cases involving premeditated attempts to kill 
or seriously injure. Pruett v. State, 742 P.2d 257, 264 (Alaska Ct. App. 1987). S e e ,
e . g . , Marzak v. State, No. 1068, slip. op. at 6 (Alaska Ct. App. Aug. 24, 1990); 
Burleson v. State, 543 P.2d 1195 (Alaska 1975).

125. Alaska Stat. § 12.55.125(c)(3) (1990).
126. S e e  id . § 11.41.410 (Supp. 1989) (defining sexual assault in the first degree).
127. S e e  id . § 11.41.434 (Supp. 1989) (defining sexual abuse of a minor in the first 

degr-).
128. I d .  § 12.55.125(i) (1990).
129. The eight year term became effective on October 1, 1982; before then, the 

presumptive term was the five to seven years applicable to the other class A felonies. 
Act effective Oct. 1, 1982, ch. 143, § 30, 1982 AJaska Sess. Laws 451, 475 (amending 
Alaska Stat. § 12.55.125 (1980)).

130. A laska S ta t. § 12.55.125(i)(l)-(4) (1990). If the offense is a first felony con­
viction and the defendant possessed a firearm, used a dangerous instrument, or caused 
serious physical injury during the offense, the presumptive term is ten years. I d .  
§ 12.55.125(0(2).
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The term of a first offender who has established a statutory miti- 

gator could be reduced by as many as four years.131 If the state estab­
lishes an aggravator, however, the statute permits a sentence ranging 
from the presumptive term to the maximum thirty years.132

Many cases involving sexual assault or sexual abuse of a minor in 
the first degree are aggravated in the sense that they involve either 
multiple assaults on the same victim occurring over a protracted pe­
riod o f time, or multiple v ic tin r or both. This is especially true in 
cases o f sexual abuse of a minor, which almost invariably involve 
many separate incidents of penetration of one or more victims, 
whether or not there is actually a plea to multiple counts.133

The court o f appeals has expressed concern that an offender who 
has engaged in a continuous course of sexual abuse but who is charged 
w ith and pleads to a single count of first degree sexual assault theoreti­
cally could be sentenced differently than an offender who has engaged 
in a similar course of conduct but who is convicted of multiple 
counts.134 To ensure tha t offenders who have engaged in similar con­
duct are sentenced similarly, regardless of the prosecutor’s decision of 
how many counts to charge, the court of appeals has instructed the 
sentencing judge to consider the totality of the defendant’s conduct to 
the extent that it is verified in the record.135

In addition, the court of appeals has articulated a benchmark up­
per limit of ten to fifteen years for first offenders convicted in aggra­
vated cases of sexual assault and sexual abuse of a m inor.136 The court 
defines aggravated cases as those that involve multiple victims, multi­
ple assaults on a single victim or serious injuries to one or more vic­
tims; such cases usually will be considered aggravated whether or not 
there is actually a plea to multiple counts.137 O ther factors that can 
aggravate cases of sexual assault or sexual abuse of a m inor include the

131. I d .  § 12.55.155(a)(2). Where the presumptive term is greater than four years, 
factors in mitigation can reduce the sentence by as much as one half. I d .

132. I d .  §§ 12.55.155(a)(2), 12.55.125(i).
133. State v. Andrews, 707 P.2d 900, 912-13 (Alaska Ct. App. 1985), a f f ’d , 723 

P.2d 85 (Alaska 1986).
134. I d .  The offender who is convicted of multiple counts is subject to consecutive 

sentencing. For further explanation of the circumstances under which sentences may 
be imposed consecutively, see i n f r a  section VI and accompanying notes.

135. A n d r e w s .  707 P.2d at 912-13.
136. Boggess v. State, 783 P.2d 1173 (Alaska Ct. App. 1989); Covington v. State, 

747 P.2d 550 (Alaska Ct. App. 1987); Mosier v. State, 747 P.2d 548 (Alaska Ct. App. 
1987); Hancock v. State, 741 P.2d 1210 (Alaska Ct. App. 1987); Soper v. State, 731 
P.2d 587 (Alaska Ct. App. 1987); State v. Andrews, 707 P.2d 900 (Alaska Ct. App. 
1985), a f f ’d ,  723 P.2d 85 (Alaska 1986).

137. A n d r e w s ,  707 P.2d at 913.



1990] APPELLA TE SENTENCING REV IEW  287
age o f the victim138 and conduct that continues for a long period of 
time.139

First offender sentences in excess of the ten to fifteen year bench­
mark are appropriate only in exceptional circumstances.140 In order 
to exceed the benchmark, the trial judge must make an express finding 
that the defendant cannot be rehabilitated or deterred within a lesser 
period of time.141 In this context, the court of appeals has occasion­
ally approved sentences totalling as many as twenty-five years with five 
years suspended; but these have been exceptionally aggravated 
cases.142 The court also once held that a “particularly serious of­
fender” could receive as many as forty years.143

5. U n c l a s s i f i e d  F e l o n i e s .  The unclassified felonies which are non- 
presumptive are murder in the first and second degrees, attempted 
murder in the first degree, kidnapping, and m isconduct involving a 
controlled substance in the first degree. The statutory sentencing 
range for first degree m urder is between twenty and ninety-nine years; 
the statutory range for the rest of these offenses is between five and 
ninety-nine years.144

W ithin the extremely broad statutory ranges for these serious of­
fenses, the court of appeals has clearly articulated a benchmark for 
second degree murder: twenty to thirty years.143 The court arrived at

138. S e e  Zackar v. State, 761 P.2d 1015, 1017 (Alaska Ct. App. 1988).
139. S e e  Lewis v. State, 706 P.2d 715, 717 (Alaska Ct. App. 1985).
140. Boggess v. State, 783 P.2d 1173, 1182 (Alaska Ct. App. 1989); Hancock v. 

State, 741 P.2d 1210, 1214-15 (Alaska Ct. App. 1987).
141. H a n c o c k ,  741 P.2d at 1213-14.
142. S e e ,  e .g . , Howell v. State, 758 P.2d 103, 108 (Alaska Ct. App. 1988); L e w i s ,  

706 P.2d at 717.
143. H a n c o c k ,  741 P.2d at 1214-15.
144. Alaska Stat. § 12.55.125(a)-(b) (1990).
145. State v. Krieger, 731 P.2d 592, 595 (Alaska Ct. App. 1987); Page v. State, 657 

P.2d 850, 855 (Alaska Ct. App. 1983). This 20 to 30 year benchmark is internally 
consistent with the court’s 10 to 15 year benchmark for aggravated class A felonies 
and its 15 year benchmark for aggravated sexual assaults: the court regards crimes 
involving loss of life as the most serious offenses.

In 1988, Judge Singleton suggested that the court also adopt a 10 to 15 year 
benchmark for composite sentences imposed in cases involving convictions for kidnap­
ping combined with other serious offenses. Garrison v. State, 762 P.2d 465, 471-74 
(Alaska Ct. App. 1988) (Singleton, J., concurring). Judge Singleton further suggested 
that for polic*' reasons composite sentences in excess of 20 years be limited to cases 
involving obscured murder (cases in which the kidnapping obscured the circum­
stances of the killing), kidnapping for ransom, terrorist kidnapping for political or 
social advantage, and enslavement. I d . at 472. Judge Singleton reconciled these two 
suggested benchmarks with terms imposed in previous cases by explaining that offend­
ers “convicted of offenses involving both rape and kidnapping who received sentences 
in excess of the ten- to fifteen-year benchmark for aggravated rape have usually been 
felony recidivists.” I d . at 473 (citation omitted).
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this range by surveying second-degree murder cases decided since 
1970.146 In approving such a significant term  of imprisonment, the 
court acknowledges that deterrence of others and affirmation o f com­
munity norms remain the primary sentencing criteria for intentional 
k il l in gs.147

Although the court has warned that any sentence substantially 
exceeding the second degree murder benchmark ‘‘would appear at 
least provisionally suspect,”148 the court further explained in S t a t e  v. 
K r i e g e r 149 that a person who commits second degree murder under 
circumstances approximating first degree murder may receive an ag­
gravated sentence, while one who commits second degree murder 
under circumstances approximating manslaughter may receive a miti­
gated sentence.150 In typical cases, however, the twenty to thirty year 
benchmark still applies.151

The court o f appeals has not significantly limited sentencing dis­
cretion for the other unclassified felonies. Like the supreme court, the 
court of appeals seems unwilling to interfere unduly with sentences for 
serious offenses characterized by extreme physical violence. For ex­
ample, the court of appeals will approve the maximum penalty of 
ninety-nine years for first degree murder contract killings, even where 
the offender has no substantial prior record.152 Moreover, the court 
has held that consecutive ninety-nine year sentences for first degree 
m urder are not necessarily excessive.153 In first degree murder cases, 
the ‘‘inherent seriousness of the offense will almost invariably require 
that the goals of isolation of the offender, general deterrence, and com­
munity condemnation be given a prominent role in sentencing.”154

146. P a g e ,  657 P.2d at 855.
147. K r i e g e r ,  731 P.2d at 595.
148. P a g e ,  657 P.2d at 855.
149. 731 P.2d 592 (Alaska Ct. App. 1987).
150. I d . at 596. S e e  a l s o  Abruska v. State, 705 P.2d 1261, 1273-74 (Alaska Ct. 

App. 1985) (court upheld a 99 year sentence for second degree murder where defend­
ant was a worst offender and exhibited a “pattern of cruel and violent behavior to 
others”).

151. K r i e g e r ,  731 P.2d at 596.
152. Mathis v. State, 778 P.2d 1161, 1169 (Alaska Ct. App. 1989); Ridgely v. State, 

739 P.2d 1299, 1302 (Alaska Ct. App. 1987); Lewis v. State, 731 P.2d 68, 72-73 
(Alaska Ct. App. 1987); Riley v. State, 720 P.2d 951, 953 (Alaska C t App. 1986); 
Hoover v. State, 641 P.2d 1263, 1264 (Alaska Ct. App. 1982).

153. Nukapigak v. State, 663 P.2d 943, 946 (Alaska 1983) (consecutive 99 year 
terms permissible in exceptional cases as long as sentence is otherwise in accordance 
with sentencing criteria), q u e s t i o n e d  i n  Collins v. State, 778 P.2d 1171, 1177 (Alaska 
Ct. App. 1989) (Singleton, J., concurring).

154. Riley v. State, 720 P.2d 951, 952-53 (Alaska Ct. App. 1986).


