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R e so lu tio n  # -94
A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n

W h e r e a s ,  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  h a s  i d e n t i f i e d  

s e r i o u s  d e f i c i e n c i e s  i n  t h e  c u r r e n t l y  p r o p o s e d  s e t t l e m e n t  o f  t h e  

M e n t a l  H e a l t h  T r u s t  L a n d s  L i t i g a t i o n ,  W e i s s  v .  S t a t e ,  4 F A  8 2 - 2 2 0 8  

C i v . ;  a n d

W h e r e a s  a  S p e c i a l  S e s s i o n  o f  t h e  L e g i s l a t u r e  h a s  b e e n  c a l l e d  

s t a r t i n g  S e p t e m b e r  2 6 t h ,  f o r  t h e  e x p r e s s  p u r p o s e  o f  c o r r e c t i n g  

d e f i c i e n c i e s  i n  t h e  p r o p o s e d  s e t t l e m e n t ;  a n d

W h e r e a s  f a i l u r e  t o  a d d r e s s  t h e  d e f i c i e n c i e s  o f  t h e  p r o p o s e d  

s e t t l e m e n t  i d e n t i f i e d  b y  t h e  A s s o c i a t i o n  v i ^ . 1  c a u s e  t h e  D e c e m b e r  

1 5 ,  1 9 9 4  d e a d l i n e  t o  b e  m i s s e d  e i t h e r  t h r o u g h  d e n i a l  o f  a p p r o v a l  

b a s e d  u p o n  t h e  o p p o s i t i o n  t o  t h e  p r o p o s e d  s e t t l e m e n t  o r  a p p e a l  

f r o m  a  r u l i n g  g r a n t i n g  a p p r o v a l ,

N O W  T H E R E F O R E  B E  I T  R E S O L V E D ,  t h a t  t h e  A l a s k a  M e n t a l  H e a l t h  

A s s o c i a t i o n  u r g e s  t h e  L e g i s l a t u r e  a n d  t h e  A d m i n i s t r a t i o n  t o  

a d d r e s s  t h e  p o i n t s  s e t  f o r t h  i n  D a v i d  W a l k e r ' s  l e t t e r  o f  

S e p t e m b e r  5 ,  1 9 9 4  t o  t h e  s a t i s f a c t i o n  o f  t h e  A s s o c i a t i o n  a n d  V e r n  

W e : s s ;  a n d

B E  I T  F U R T H E R  R E S O L V E D  T H A T  T H E  A l a s k a  M e n t a l  H e a l t h  

A s s o c i a '  i o n  u r g e s  a l l  p l a i n t i f f s '  c o u n s e l  t o  o p p o s e  a p p r o v a l  o f  

t h e  p r o p o s e d  s e t t l e m e n t  u n l e s s  t h e s e  c r i t e r i a  a r e  m e t  a n d  t h a t  

t h e y  u s e  a l l  a p p r o p r i a t e  m e a n s  t o  p r o t e c t  t h e  i n t e r e s t s  o f  t h e  

b e n e f i c i a r i e s .

T h e  u n d e r s i g n e d  h e r e b y  c e r t i f i e s  t h a t  t h e  f o r e g o i n g  

r e s o l u t i o n  w a s  a p p r o v e d  b y  t h e  B o a r d  o f  D i r e c t o r s  o f  t h e  A l a s k a  

M e n t a l  H e a l t h  A s s o c i a t i o n  a t  a  m e e t i n g  h e l d  S e p t e m b e r  1 3 ,  1 9 9 4 ,  

d u l y  c a l l e d ,  a t  w h i c h  a  q u o r u m  e x i s t e d  a n d  a c t e d  t h r o u g h o u t .

C E R T I F I C A T I O N

D a t e d :

S e c r e t a r y

j g / a m h a 9 4 \ a d . ' n i n \ 2 0 1 s t l . r e s
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FOR DISTRIBUTION TO ALL LEGISLATORS OF HOUSE AND SENATE
September 25 , 1994 
Dear L e g i s l a t o r :
This conce rn s  th e  q u e s t io n  of s e t t l em en t  o f  th e  A laska 
Mental H ea lth  T ru s t  Land l i t i g a t i o n  and th e  s p e c i a l  s e s s io n  
f o r  which you have g a th e red .
Anchorage R es idences fo r  th e  M enta lly  111/ known a s  ARMI 
came i n t o  e x i s t e n c e  as a sp in-off o f  th e  A laska A l l i a n c e  fo r  
th e  M en ta lly  111 (AKAMI), but th e  views o f  AKAMI do no t 
r e p r e s e n t  t h e  v iew s o f e i t h e r  ARMI o r  o f  th e  Anchorage 
A l l ia n c e  f o r  th e  M enta lly  111 (AAMI).
Many o f  you know me as Mike Rose ,  and/ as you know, I  have 
t e s t i f i e d  on t h i s  s u b je c t  b e fo re  committees o f  t h e  
l e g i s l a t u r e  on a number o f occas ion s ove r th e  p a s t  s e v e r a l  
y e a rs .  I  am a l s o  a former p re s id e n t  o f  AAMI/ and th e  f a t h e r  
o f a son who s u f f e r e d  17 yea rs  o f m en ta l i l l n e s s .
You have r e c e iv e d  a l e t t e r  from th e  F a irb ank s  A l l i a n c e  c f  
th e  M en ta lly  111 (FAMI) w ith  a copy o f a September 23, 1994 
column by F red  P r a t t  in  th e  Fairbanks News-Miner. Those two 
documents f a i r l y  r e p r e s e n t  th e  views o f ARMI.
E s s e n t i a l l y  t h e  same views were exp re ssed  in  th e  September 5 
l e t t e r  from A tto rn ey  David Walker to  th e  P r e s id e n t  o f  th e  
Senate, Rick H a lfo rd .  Thus, i t  i s  p a t e n t l y  i n c o r r e c t  t o  
s t a t e  t h a t  Walker and Jim G o t ts te in  and t h e i r  c l i e n t s  a r e  
opposed t o  s e t t l e m e n t .  The th re e  amendments th ey  have 
proposed a r e  re a so n ab le ,  and would a s s u re  su pp o r t o f  th e  
s e t t lem en t by th e  g r e a t  m a jo r i ty ,  i f  no t a l l  o f  th e  b e n e f i c i a r i e s .
As I am informed and b e l ie v e ,  th e se  views o f  ARMI a r e  sh a red  a t  l e a s t  by th e  fo llow ing :

Anchorage A ll ia n ce  fo r^ th e  M en ta l ly  111 
F a irb ank s  A ll ia n c e  f o r  th e  M en ta l ly  111 
R a i l b e l t  A ll ia n ce  f o r  th e  M en ta lly  111 
Kenai A l l ia n c e  fo r  th e  M en ta lly  111
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W aailla  A l l ia n a e  f o r  th e  M enta lly  111 
Kodiak A l l ia n a e  f o r  th e  Mentally  111 
I r i s  A l l ia n c e  f o r  th e  M enta lly  111 (Juneau)

In  o th e r  words, South C en tra l ,  Kodiak/ Fairbanks/ and p a r t  
o f  Juneau, a l t o g e t h e r  amounting t o  somewhere between 80 and 
90 p e rc e n t  o f  t h e  p o p u la t io n  o f  A laska, and th u s  a s im i l a r  
p e rc en tag e  o f  th e  m en ta l ly  i l l ,  t h e i r  f am i l ie s  and advoca te s  
i n  A laska. That i s  th e  group o f prim ary b e n e f i c i a r i e s  on 
b e h a l f  o f whom th e  t r u s t  was c r e a te d  and th e  l i t i g a t i o n  
undertaken . T h e ir  o p p o s i t io n  would weigh h e av i ly  on th e  c o u r t .
Th is o f f e r  o f su ppo r t by th e s e  b e n e f i c i a r i e s  r e p r e s e n t s  a 
c o n s id e ra b le  compromise from th e  former unanimous su ppo r t by 
a l l  b e n e f i c i a r i e s  o f  S en a to r  Duncan's SB 65 o f two y e a rs  ago 
(not Ch.6 6 , b u t h i s  o r i g i n a l  b i l l ) .  The p r e s e n t  s e t t lem e n t ,  
even w ith  th e  G o tts te in/W alke r amendments r e p r e s e n t s  a 
s i g n i f i c a n t l y  l e s s  generous package than  Ch.6 6 .
► P lea se  do, f o r  once, p u t on your t r u s t e e  h a t and do 

something f o r  th e  b e n e f i c i a r i e s  r a t h e r  th an  j u s t  p a s s  
what th e  Governor and h i s  A9 have handed you.

► L e g i s l a t i v e  s e t t l em e n t s  have f a i l e d  each o f fo u r  p r i o r  t im es .
» The c o u r t  canno t amend th e  s e t t lem en t ,  i t  can only

approve o r  d isapp rov e ,  and approval i s  d ou b tfu l i f  
s e t t l em en t  i s  no t concu rred  in  by a s u b s t a n t i a l  number 
o f th e  b e n e f i c i a r i e s

Wouldn't i t  make sen se  to  do a l i t t l e  more than  th e  Governor 
a sk s and a s su re  y o u rs e lv e s  of suppo rt by th e s e  b e n e f ic ia r i e s?

E x e cu t iv e  D i r e c t o r



R e so lu tio n

W HEREAS, the Kenai Alliance for the Mentally 111 is a support and advocacy 
gi jup for the families and friends o f people suffering from mental illness, and

W HEREAS, HB 201, the states proposed settlement for the Mental Health Trust 
settlement for the Mental Health Trust Lands Litigation, has been signed into law, and

W HEREAS, HB201 contains language that is unreasonable and punitive with the 
December 15,1994 date for final approval (if approved after 12-15-94 there would be no 
5200,000,000., Trust Authority nor program elements), and

W HEREAS, land selected to reconstitute the trust was based on the interests of 
3rd parties and the state rather than on the interests o f  the beneficiaries, and

W HEREAS, HF 20 i fails to comply with private trust law principles (as has been 
ruled) and fails to manage the trust solely in the interests o f the beneficiaries (nor even 
substantially in the interests of the beneficiaries).

Now therefore, BE IT RESOLVED, that the Kenai Alliance for the Mentally III 
opposes the acceptance o f HB201 and urges the removal o f the state as trustee to the 
trust, and

BE IT FURTH ER RESOLVED, that the Kenai Alliance for the Mentally 111 
urges all plaintiffs' counsel to attempt to ensure that if HB201 is accepted by the court that 
the beneficiaries will get to keep, through this and future administrations and legislatures, 
whatever they are granted by this settlement.

DATED: 7- .2- 8 z H  ( fl.C
Coral Allen President 
KENAI A LL IAN CE  for the 
M EN TA LLY  ILL

Kenai Alliance for the Mentally III



K O D IA . . ALL IANCE for the M E , . TALLY ILL 
BOX 2191 
Kod iak , A laska 996I5 Phone # 486-1938

J u n e  1 1 ,  1 9 9 4

A1 F i n n e s e t h ,  P h . D . ,  P r e s i d e n t  
M e n t a l  H e a l t h  A s s o c i a t i o n  i n  A l a s k a  
4 0 5 0  L a k e  O t i s  Pkwy ,  S u i t e  2 0 2  
A n c h o r a g e ,  A l a s k a  9 9 5 0 8

N A M I  R e :  M e n t a l  H e a l t h  T r u s t  L i t i g a t i o n

D e a r  D r .  F i n n e s e t h ,
I  am w r i t i n g  t o  e x p r e s s  K . A . M . I . ' s  s u p p o r t  f o r  t h e  

M e n t a l  H e a l t h  A s s o c i a t i o n ' s  l o n g - s j a n d i n g  c om m i tm en t  and  e f f o r t s  
on  b e h a l f  o f  t h e  b e n e f i c i a r i e s  o f  t h e  M e n t a l  H e a l t h  Land  T r u s t .
Me a l s o  commend y o u r  p e r s o n a l  e f f o r t s  t o  i n v o l v e  t h e  w i d e r  
b e n e f i c i a r y  a n d  m e n t a l  h e a l t h  c om m un i t y  i n  t h e  p r o c e s s .

U n l e s s  t h e  i s s u e s  o f  t h e  e x t e n t  a n d  l e g a l i t y  o f  T r u s t  
A u t h o r i t y  c o n t r o l  a r e  d e c i d e d  p o s i t i v e l y  a nd  t h e  T r u s t  A u t h o r i t y  
i s  t o  h a v e  e f f e c t i v e  c o n t r o l  o f  T r u s t  a s s e t s ,  t h e  K o d i a k  A l l i a n c e  
f o r  t h e  M e n t a l l y  1 1 1  o p p o s e s  s u p p o r t  o f  t h e  IIB 2 0 1  p r o p o s e d  
s e t t l e m e n t .  I  a l s o  b e l i e v e  t h a t  t h e  i s s u e s  r a i s e d  b y  J im  G o t t s t e i n  
s u c h  a s  l i a b i l i t y  f o r  H a z a r d o u s  S u b s t a n c e s  m u s t  be h a n d l e d  
a d e q u a t e l y  i n  t h e  s e t t l e m e n t  a g r e e m e n t .

K . A . M . I .  h a s  me t  and p a s s e d  t h e  e n c l o s e d  r e s o l u t i o n .
I f  t h e  s e t t l e m e n t  a g r e e m e n t  d o e s  n o t  a d e q u a t e l y  a d d r e s s  t h e  
c o n c e r n s  e x p r e s s e s  i n  t h e  r e s o l u t i o n ,  K . A . M . I .  u r g e s  t h e  
M e n t a l  H e a l t h  A s s o c i a t i o n  t o  t a k e  w h a t e v e r  s t e p s  a r e  n e c e s s a r y  t o  
o p p o s e  t h e  p r o p o s e d  s e t t l e m e n t  and p r o t e c t  t h e  r i g h t s  o f  t h e  
b e n e f i c i a r i e s .

T h a n k  y o u  a g a i n  f o r  y o u r  e f f o r t s .

J e a n n e  R .  P e s c h i e r  
P r e s i d e n t
K o d i a k  A l l i a n c e  f o r  t h e  M e n t a l l y  1 1 3

c c :  J im  G o t c s t e i n

t a - d
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KODIAK ALLIANCE f o r  th e  MENTALLY ILL

W h e r e a s ,  HB 2 0 1  h a s  p a s s e d  t h e  A l a s k a  L e g i s l a t u r e  a n d  i s  
e x p e c t e d  t o  b e  s i g n e d  i n t o  l a w ,  and

W h e r e a s ,  HB 2 0 1  c o n t a i n s  a  d e a d l i n e  o f  D e c em be r  1 5 ,  1 9 9 4  f o r  
f i n a l  a p p r o v a l  b y  t h e  c o u r t s  o f  i t s  ' ' s e t t l e m e n t "  p r o v i s i o n s  ( u n l e s s  
e x t e n d e d  f o r  up  t o  4 5  d a y s  by  t h e  G o v e r n o r )  o r  e l s e  t h e  p r o v i s i o n s  
o f  HB 2 0 1  t h a t  a t t e m p t  t o  r em o v e  t h e  l e g a l  b a s i s  f o r  t h e  
b e n e f i c i a r i e s '  c l a i m s  t o  T r u s t  p r o p e r t y  go  i n t o  e f f e c t ,  and

W h e r e a s ,  i t  i s  q u e s t i o n a b l e  w h e t h e r  l e g i s l a t i o n  c a n  r em o v e  
t h e  b e n e f i c i a r i e s '  c l a i m s  t o  T r u s t  p r o p e r t y ,  and

W h e r e a s ,  f i n a l  a p p r o v a l  by t h e  c o u r c s  o f  a p r o p o s e d  s e t t l e m e n t  
b y  D ecembe r  1 5 ,  1 9 9 4  i s  e x t r e m e l y  u n l i k e l y ,  and

W h e r e a s ,  s u b s t a n t i a l  q u e s t i o n s  h a v e  b e e n  r a i s e d  a b o u t  t h e  
t e r m s ,  l e g a l i t y  a n d  b e n e f i t  o f  t h e  " s e t t l e m e n t "  p r o v i s i o n s  o f  
HB 2 0 1 ,  a nd

W h e r e a s ,  K . A . M . I .  b e l i e v e s  i t  i s  n o :  r i g h t  t o  s u p p o r t  a 
s e t t l e m e n t  o f  t h e  M e n t a l  H e a l t h  T r u s t  L a n d s  L i t i g a t i o n , . W e i s s ,  
v .  S t a t e , 4 FA 8 2 , 2 2 0 8  C i v . ,  u n l e s s  t h e  o v e r - a l l  s e t t l e m e n t  i s  f a i r ,  
t h e  t e rm s  a r e  c l e a r ,  and  t h e  b e n e f i t s  a r e  c e r t a i n  t o  be  r e c e i v e d .

NOW THEREFORE BE I T  RESOLVED, t h a t  K . A . M . I .  o p p o s e s  
a c c e p t a n c e  o f  t h e  HB 2 0 1  " s e t t l e m e n t "  u n l e s s  c l a r i f i c a t i o n s  c a n  be 
made i n  t h e  s e t t l e m e n t ,  a g r e e m e n t  and a n t i c i p a t e d  c o n s e n t  d e c r e e  
s a t i s f a c t o r y  t o  c o u n s e l  f o r  V e r n  W e i s s  and  t h e  A l a s k a  M e n t a l  H e a l t h  
A s s o c i a t i o n  w h i c h  f a i r l y  r e c o n s t i t u t e s  t h e  T r u s t ,  i s  e n f o r c e a b l e ,  
and  e n s u r e s  t h a t  t h e  T r u s t  A u t h o r i t y  h a s  t h e  p ow e r  t o  e f f e c t i v e l y  
manage t h e  T r u s t ,

BE I T  FURTHER RESOLVED, t h a t  i n  t h e  e v e n t  a s e t t l e m e n t  
a g r e e m e n t  a n d  c o n s e n t  d e c r e e  t o  c o u n s e l  f o r  V e rn '  W e i s s '  and t h e  
A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  i s  n o t  n e g o t i a t e d ,  c o u n s e l  f o r  
a l l  p l a i n t i f f s  a r e  u r g e d  t o  u s e  a l l  a p p r o p r i a t e  m ean s  t o  p r o t e c t  
t h e  i n t e r e s t s  o f  t h e  b e n e f i c i a r i e s .

DATED:
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MENTAL HEALTH CONSUMERS OF ALASKA 
RESOLUTION

WHEREAS, HB 201 o f  the 1994 Legislative Session and an associated settlement agreement have been 
presented to  the court as a proposed settlement o f the mental health trust litigation, Weiss v. 
State. 4FA 82-2208 Civ, and

WHEREAS, Mental Health Consumers of Alaska is entirely composed of beneficiaries of the Trust who 
have received in-patient mental health services or been in need of such services, and

WHEREAS, Mental Health Consumers o f Alaska has carefully considered the written and oral 
presentations made by attorneys supporting and opposing the proposed settlement, and

WHEREAS, the original Tiust grant is extremely valuable land that properly managed is likely to 
adequately fund Alaska’s mental health program, and

WHEREAS, the Trust land under the proposed settlement is composed entirely of the less desirable land 
that no one objected to being in the Trust, and

WHEREAS, DNR management o f  the land without the clear direction to manage it solely for Trust
purposes creates a conflict of interest that will inevitably lead to g reatly diminished return from 
the Trust Land, and

WHEREAS, the income from the $200 million cash payment does not begin to make up the difference or 
fund an adequate mental health program, and

WHEREAS, the State has reserved the right to unilaterally change the terms o f the proposed settlement, 
and

WHEREAS, the right of the beneficiaries to be placed in exactly the same position as they are in now if 
the Legislature exercises its right to unilaterally change the settlement is not sufficiently clear to 
be a deterrent,

NOW THEREFORE BE IT RESOLVED, that Mental Health Consumers o f Alaska opposes acceptance 
o f the currently proposed settlement o f the mental health trust litigation, and

BE IT FURTHER RESOLVED, that counsel for ail plaintiffs are urged to oppose approval o f  the
currently proposed settlement and take all appropriate actions to protect all o f the beneficiaries’

c e r t i f y  t h a t  t h e  fo r c i£ o in &  r c s o lu t i o r  w a n  p r o p e r ly  a d o p t e d  h y  iv fe m a l C o n s u m e r s  o f"  /V la s lc u  nc i ts
r e g u la r  b o a r d  o f  d i r e c t o r s  m e e t in g  a e ld  S e p t e m b e r  8 .  1 9 9 4  a t  w h ic h  a  q u o r u m  e x i s t e d  a n d  a c t e d
t h r o ufcdiou L

-"V/, s 7-7 ; 1̂ 0—- 7
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Resolution
R A X L B E L T  ALT, IANCB Cur bha KKNTALLY ILL

'WHEREAS, The Railbelt. Alliance for the Mentally 111 13 an 
organization representing a large number of families and 
’coheumors of mental health services in the Railbalt who ara ‘ 
benefiaiaries of the mental health lands trust, and;

WHEREAS, HB 201, which purports to enact a $ew settlement of 
’̂ ha Mental Health Trust Lands Litigation', 'WeiAri' V. st:ate'.' afn.a7 . 
'2208 Civ., has been signed into law, and; ' '

w h e r e a s, HB 201. contains a deadline of December IS, 1994 for 
filial .approval by the. courts of its ‘'settlement* provisions 
(uni&es extended for up to 45 days by the .Governor) "or else the’ . . ’• ‘ , I * *» •*•*'/; , ,j j ' , • • .
provisions of'HB 201 that attempt to remove :bhe legal basis for 

. . the beneficiaries' ĉ airas to Trust property, go .ipto effect)'.and/)•
'■ V ) 1.................. ; i .  V  .  • '  ' • • : 7 i V - . \ '

w h e reas, ic is questionable whether Idgifllation can remove 
.the benefioiai'iee/ claims'to Trust property,, and;^

WHEREAS, final approval by the courts of :a-.proposed 
settlement by Deoember IS, 1994 is extremely unlikely, and;

•: _ ( .; ' WHEREAS, there are substantial questions-about the/terms,
.•\7"leĝ i'itiy.<and.7berieflt‘ 'of the "settlement*'provision;*’ .o'f HB .201;

• v '

V":Now Therefore, BE IT RESOLVED, that "the Alliance finds'the ' 
settlement as.currently written is insufficient, and opposes 
acceptance of a HB 201 "settlement* unless changes are made in 
the ifcefctlement agreement, satisfactory to.counsel for'Vern Weiss 
and'th^ Alaska Mental Health Association, to ensure that the 
settlement fairly reconstitutes the Trust, is enforceable, and 
that the Trust Authority has che power to effectively manage the 
Trust; and ’ •

BE IT FURTHER RESOLVED, that the Alliance urgee all 
plaintiffs' counsel to oppose preliminary approval of the 
proposed settlement and to take appropriate steps to orotenr the 
rights of the beneficiaries.

DATED;
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Analysis of the Effects of the 9/21/94 Draft Amendments to the Mental Health Trust Settlement

Sources:

Ch 6, FSSLA 1994 
as enacted per 9/21/94 draft amds

(estimated)

Mental health trust income account (AS 37.14.011) (1) 33,000.0 40,700.0

Department of Natural Resources - mental 
health trust income in the general fund (2)

11,700.0 13,000.0

Proceeds from sale of Department of Natural 
Resources land sale contract portfolio (3)

25,000.0 16,000.0

Constitutional Budget Reserve Fund 130,300.0 130,300.0

Total 2 0 0 , 0 0 0 . 0 200, 0 0 0 . 0

(1) Chapter 5, FSSLA 1994 repealed the Mental Health Trust Income Account (MHTIA) on its 
effective date, June 24, 1994. Section 3 of the draft amendments to Ch 5, FSSLA 1994 and Ch 66, 
SLA 1991 would reinstate the MHTIA in order to provide a valid funding source for appropriations 
made from that source. AS 37.14.011 (b) & (c) which provided the income source (6% of 
unrestricted general fund revenues) o f the MHTIA were also repealed by Ch 5, FSSLA 1994. The 
repealed income provision is not reinstated but replaced by section 5 of the draft amendments to Ch 
6, FSSLA 1994, which appropriates the amount necessary to fund MHTIA appropriations including 
FY95 operating and capital from the general fund. Section 4 of the draft amendments to Ch 6, FSSLA 
1994 identifies the MHTIA as one of the sources for covering shortfalls in other funding sources, 
such as the land sale contract portfolio. As stated previously, the amount needed to fund MHTIA 
appropriations will be forthcoming from the general fund.

(2) Department of Natural Resources - mental health trust income in the general fund. Section 4 of 
rhe draft amendments identifies these funds as a source for covering shortfalls in other funding 
sources. As of September 20,1994, an additional $1.3 million would be available from this source, 
due to the receipt o f additional coal royalties and other income.

(3) The actual value o f the portfolio is unknown at this time. For the purposes o f this analysis, the 
value is conservatively estimated at $16 million. It is assumed that the value will be less than the 
$25 million originally estimated due to withdrawal of certain types o f contracts from the portfolio, 
the increase in interest rates, and the receipt of additional payments on principal since the initial 
estimates were made. DNR is in the process of soliciting bids for the land sale contract portfolio.
The actual value of the portfolio will be known after the bids have been opened, which is expected 
to occur on October 14, 1994/

Legislative Finance Division 9 /2 3 /9 4



Comparative Analysis of FY95 Mental Health Spending
Based on DOR Spring Revenue Forecast, Mid-case

8/15 spend plan 9/21/94 draft amds

FY 94 MHTIA Balance 48.0 47.7

FY95 Revenues, @ Spring mid-case $l3.97/bbl. 101.8

Estimated FY95 general fund transfer, * 109.6
per section 5 of draft amendments to Ch 6/94

FY95 AVAILABLE 149.8 157.3

FY95 Expenditures
Operating-Mental Health 106.4 106.4
Education 8.1 8.1
Capital 0.4 0.4
Special Appropriations/Fund Transfers 1.1 1.1
New Legislation 0.6 0.6
From MHTIA to MHTF, estimated 33.2 40.7

FY95 EXPENDITURES 149.8 157.3

FY95 MHTIA Balance 0.0 0.0

Ch 5, FSSLA 1994 repealed AS 37.14.011(b) & (c) as of 6/24/94 which ended the automatic transfer of 
6% of unrestricted general fund revenues to the mental health trust income account (MHTIA). Section 5 
of the draft amendments to Ch 6, FSSLA 1994 appropriates general funds to the MHTIA as needed to 
cover existing appropriations including any shortfalls in other funding sources for the capitalization of the 
mental health trust fund. The net shortfall in other funding sources, primarily the DNR land sale 
contract portfolio, is estimated at $7.8 million. Assuming the DOR spring mid-case revenue forecast, the 
$7.8 million in additional funding needed for the capitalization of the mental health trust fund would be 
withdrawn from the Constitutional Budget Reserve Fund (CBRF) under section 39(c) of Ch 3, FSSLA 
1994, increasing the estimated withdrawal from $350.2 million to $358.0 million. However, if FY95 
unrestricted general fund revenues exceed the spring mid-case forecast of $13.97/bbl., which is likely, 
there would be sufficient general funds to cover the $7.8 million and to further reduce the estimated 
withdrawal from the CBRF by an estimated $160 million at $ 15.50/bbl. (latest Executive Update) and by 
$270 million at $16.60/bbl. (year-to-date average).

Legislative Finance Division 9/23/94



Comparative Analysis of FY95 General Fund and Mental Health Trust Spending
Based on DOR Spring Revenue Forecast, Mid-case

per 8/15 per 9/21/94
Legislative Draft
Spendplan Legislation

FY95 REVENUES
Unrestricted General Fund 1,696.9 1,696.9 Spring Forecast, Mid-case
Revenue Adjustments 32.7 32.7
FY95 AHFC Dividend 200.0 200.0 Section 17(d), Ch 3/94
Executive Life/ILTF Recovery 37.6 37.6 Section 39(a), Ch 3/94
AIDEA 60.0 60.0 Section 39(b), Ch 3/94
From Constitutional Budget Reserve 350.2 358.0 Sec 39(c), Ch 3/94,
From Constitutional Budget Reserve 68.7 68.7 Section 40, Ch 3/94
From Sale of DNR Land Sale Contract Portfolio 25.0 . 16.0 Ch 6, FSSLA 94
From Mental Health Trust Income Account 48.0 47.7 Updated per sec 24, CH2/94
FY95 AVAILABLE 2,519.1 2,517.6

FY95 Expenditures
Operating 2,196.3 2,196.3
Debt Service 133.1 133.1
Capital 100.4 100.4
Special Appropriations/Fund Transfers 89.3 87.8 See note below
FY95 EXPENDITURES 2,519.1 2,517.6

Constitutional Budget Reserve Balance 109.2 101.4 Estimated as of 6/30/95
Mental Health Trust Income Account Balance 0.0 0.0 Estimated as of 6/30/95

Note: FY95 specials and fund transfers have been adjusted as follows:
Ch 3, FSSLA 1994 Fund Transfers 31.1 31.1

Sections 19(b), 20(a), 26, & 27
Ch 6, FSSLA 1994 GF to MHTF based on 25.0 16.0
value of DNR land contract portfolio
Ch 6, FSSLA 1994 MHTIA to MHTF 33.2 40.7
Total 89.3 87.8

Legislative Finance Division 9/23/94



Flowchart of Mental Health funds and accounts if settlement occurs 
(Weiss is dismissed) or does not (dismissal is reversed on appeal).

Mental Health Trust Income Account
Funding: In FY94, 6% of the unrestricted revenue from the general 
fund. Thereafter, from the general fund until funding is no longer 

needed for existing appropriations.
AS 37.14.011(a) creates MHTIA 

Sec. 3 of Substantive bill repeals 6% funding, effective 6/24/94 
Sec. 5 of Appropriations bill funds MHTIA from the general fund for 

existing operating, capital, and special appropriations

Settlement Settlement

Mental Health Trust Fund
Funding: S200 million principal and any 
interest earned to inflation proof fund. 

Also includes proceeds from the sale of 
MentaJ Health land and any olher 

money received attributable to principal. 
AS 37.14.031 Creates MHTF

Mental Health Trust Settlement 
Income Account

Funding: Net Income of the trust.
AS 37.14.036(a) Creates MHTSIA 

Sec. 1 of Substantive bill adds settlement to 
account title to differ from original MHTIA

General Fund
Sec. 8(a) of Appropriations bill 

transfers corpus of fund to 
general fund

Any unexpended and unobligated 
balance in the MHTF after the 
principal and inflation proofing 
transfer to the general fund. 

Sec. 8(b) of Appropriations bill

Mental Health Trust 
Income and Proceeds 

Account
AS 37.14.013 Creates account 

AS 37.14.023 Utilization of MHTIPA 
Sec. 9 of Appropriations bill transfers 

balance of MHTSIA to MHTIPA

Legislative Finance Division 9/23/94
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September 21, 1994, 5:00 p.m.
S E P T IO N - B Y - S E C T IO M  A N A L Y S IS  O F  S P F .C T & .L  SESSION SUBSTANTIVE B I L L

S ec t io n s  1 and 17 change th# name of th e  new account in to  
which t r u s t  income w i l l  be depos ited  and from which th e  T ru s t A u tho r i ty  w i l l  fund g ran t*  and c o n t ra c ts  (AS 37.14.036) from 
"mental h e a l th  t r u s t  income account" t o  "mental h e a l th  t r u s t  
se ttlem ent, income accoun t."  This w i l l  d i s t i n g u i s h  t h a t  now account 
from th e  o ld  mental h e a l th  t r u s t  income account (AS 37.14.011) t h a t  w i l l  be re p e a le d  when i t  i s  no longer needed t o  fund e x i s t i n g  
mental h e a l t h  a p p ro p r ia t io n s .  Sec tion  19 g ives th e s e  s e c t io n s  a 
December 16, 1994 e f f c o t i v c  d a te .

S e c t io n  2 p rov ides t h a t  th e  d ead l in e  f o r  d i sm is s a l  o f  th e  
case  a p p l i e s  only  t o  proceed ings in  th e  su p e r io r  c o u r t  and no t to  appcalo o r a  p e t i t i o n  fo r  c e r t i o r a r i  t o  th e  UniLud S ta t e s  Supreme 
Court. T h is  w i l l  p rev en t a p a r ty  u sing  th e  d e lay  in h e re n t  in  
appea ls  o r  c e r t i o r a r i  to  p reven t the s u t t l e u e n t  ta k in g  e f f e c t .  
Sections 14 and IS prov ide fo r  th e  re p e a l o f t h e  s e t t lem en t  
in c e n t iv e  p ro v is io n s  in  Lhe  un lik e ly  even t th e  s u p e r io r  c o u r t ' s  
d ism is s a l  o f  th e  ca se  i s  rev e rsed  on appea l o r  on a p e t i t i o n  f o r  c e r t i o r a r i  Lu the United s t a t e s  supreme co u r t;  in  o tn e r  words, th e  
p l a i n t i f f s  w i l l  no t g e t  th e  b e n e f i t s  o f th e  s e t t l em e n t  u n le s s  th e  
s t a t e  and t h e  p u b l ic  a ls o  g e t  th e  b e n e f i t s  of th e  s e t t l em e n t .  In  
th e  u n l i k e ly  even t th e  su p e r io r  c o u r t ' s  d ism is s a l  i s  re v e rs ed ,  
section i e  r a t i f i e s  any g ra n ts  and c o n t r a c t s  made by th e  T ru s t 
A u tho r i ty  and t r a n s f e r s  th e  r e s p o n s ib i l i t y  fo r  a dm in is te r in g  them t o  th e  Department o f Health  and Socia l S e rv ice s .

S ec t io n s  3 and 18 r e i n s t a t e  th e  mental h e a l th  t r u s t  
income accoun t (AS 37.14.011(a)) as of June 24, 1994 (the d a te  of 
i t s  r e p e a l  under ch. 5, FSSLA 1994). That account i s  th e  funding 
source  f o r  $33,000,000 of th e  $230,000,000 a p p ro p r ia t io n  to  
c a p i t a l i z e  th e  mental h e a l th  t r u s t  fund (AS 37.14.031) under ch. 6 , 
FSSLA 1994, and f o r  o th e r  mental h e a l th  c a p i t a l  and o p e ra t in g  
a p p ro p r ia t io n s .  Th is w i l l  ensure th a t  th o se  a p p ro p r ia t io n s  have a 
v a l id  fund ing  sou rce . Sec tion  12 repea 1a th e  account when i t  i e  no 
longer needed t o  fund those  a p p ro p r ia t io n s .

Sections 4, 6, end 7 in co rpo ra te  th e  a d d i t io n s  t o  and d e l e t i o n s  from th e  l i s t s  o f lands to  be conveyed to  t h e  t r u e t .  The 
a d d i t io n s  and d e le t io n  cure th e  Salcha problem and c o r r e c t  o th e r  
e r r o r s  on the o r ig in a l  land l i s t s ,  section 5 makes a conforming 
amendment t o  ensu re  t h a t  th e  naw land added t o  th e  t r u s t  remains 
s u b je c t  t o  v a l id  e x i s t i n g  r i g h t s .

f lec tion* a, 9, 10, 11, and 13 re p e a l  t h e  g ov e rno r 's
a u th o r i ty  t o  ex tend th e  December 15, 1994 d ead l in e .  That a u th o r i ty  i s  no lo ng e r  n ecessa ry  in  l i g h t  of th e  change made by s e c t io n  2 .

f lec tion  20 g ives ovory th ing bu t s e c t io n s  1 and 17 an 
immediate e f f e c t i v e  d a te  (under s e c t io n  19, th ey  ta k e  e f f e c t  December 16, 1994).
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SECTIgli.-BYrSECTIoy ANALYSIS o f  s p e c i a l  s e s s i o n  a p p r o p r i a t i o n  b u t .

Sec tion s  1 , 2, 3, and 4 provide t h a t ,  t o  th e  ex ten t th e re  a re  amount* exceeding th e  amount a a lready  coming from m enta l h e a l th  
land  revenue on d epo s i t  in  th e  genera l fund and th e  mental h e a l th  
t r u s t  income account, tho se  amounts may be used as supplemental fundinq sou rces  to  make up any s h o r t f a l l s  from th e  funding eourooo 
fo r  th e  $200,000,000 ap p ro p r ia t io n  in  ch. 6 , FSSLA 1994, to  
c a p i t a l i z e  th e  mental h e a l th  t r u s t  fund (AS 37.14.031). Soetion  i  
a l s o  p rov id es  t h a t  th e  d ead l in e  f o r  d ism is sa l o f th e  ca se  ap p l ie s  
only  to  d ism is s a l  by th e  su p e r io r  oou rt.

S ec t io n  S app rop r ia ted  from th e  g en e ra l fund th e  amount 
n ecessa ry  t o  fund ap p ro p r ia t io n s  from th e  mental h e a l th  t r u s t  
income accoun t i f  th e re  i s  no t enough in  th a t  accoun t to  fund them.

Soe tion  4 p rov ides t h a t  any balance in  tlje mental h e a l th  
t r u s t  income account on th e  d a te  o f i t s  re p e a l  i s  t r a n s f e r r e d  to  th e  g en e ra l fund, and t h a t  any unexpended, unob l ig a ted , and 
unencumbered ba lances o f a p p ro p r ia t io n s  from t h a t  accoun t t h a t  
la p se  a f t e r  t h e  rep e a l  o f th a t  account lap se  In to  th e  g e n e ra l  fund.

s e c t io n  7 r a t i f i e s  a l l  expend itu re s  made in  accordance 
w ith  law from th e  mental h e a l th  t r u s t  income accoun t a f t e r  June 24, 
1994 (the d a te  of i t s  re p e a l under ch. 5, FSSLA 1994) and th e  
e f f e c t i v e  d a te  o f t h i s  Act.

Seotion 8, 9, 10, and 13 prov ide t h a t ,  in  th e  u n l ik e ly  even t th e  s u p e r io r  c o u r t ' s  d ism issa l i s  rev e rsed  on appea l o r on a 
p e t i t i o n  f o r  c e r t i o r a r i  to  th e  United S ta te s  Supreme Court, th e  
$2 0 0 , 0 0 0 , 0 0 0  a p p ro p r ia t io n  to  c a p i t a l i z e  th e  menta l h e a l th  t r u s t  
fund (AS 37.14.031) and any a d d i t io n a l  amounts a t t r i b u t a b l e  to  
i n f l a t i o n  p roo f in g  t h a t  $2 0 0 , 0 0 0 , 0 0 0  i s  ap p rop r ia ted  t o  t h e  g ene ra l 
fund. They a ls o  prov ide, in  t h a t  u n l ik e ly  even t, t h a t  any 
remaining b a lan ce  in  th e  mental h e a l th  t r u s t  fund (AS 37.14.031) 
and th e  unexpended and unob liga ted  balance in  th e  mental h e a l th  
t r u s t  s e t t l em e n t  income account (AS 37.14.036) a re  a p p ro p r ia te d  to  
th e  mental h e a l th  t r u s t  income and proceede account (AS 37.14.023).

S ec t io n  11 re p e a ls  th e  governor's  a u th o r i ty  t o  ex tend  th e  
December 15, 1994 dead line  by fo r ty - f iv e  days.

S eo tion  12 makes s e c t io n s  1 - 7  and 11 r e t r o a c t i v e  toJune 24, 1994, th e  e f f e c t i v e  d a te  o f ch. 6 , FSSLA 1994.
S ec tion  14 g ive s  eve ry th ing  bu t s e c t io n s  8  end 9 an

immediate e f f e c t i v e  d a te  (under s e c t io n s  10 and 13, s e c t i o n s  8  and9 ta k e  e f f e c t  on ly  upon th e  su p e r io r  c o u r t 'o  d ism is s a l  o f th e  case 
be ing  re v e rs e d  on appeal o r on a p e t i t i o n  fo r  c e r t i o r a r i ) .

TOTAL P. 03



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
FOURTH JUDICIAL DISTRICT

VERN T. WEISS, f a t h e r  and 
nex t f r i e n d  o f CARL WEISS, 
a minor c h i ld ,  and EARL 
HILLIKER, on b n h a lf  o f 
th em se lves and a l l  o th e r s  
s im i l a r l y  s i t u a t e d ;  th e  
ALASKA MENTAL HEALTH 
ASSOCIATION, MARY C. NANUWAK 
and JOHN MARTIN, on b eh a l f  
o f th em se lv es  and a l l  o th e rs  
s im i l a r l y  s i t u a t e d ;  ANITA 
BOSEL, FRANCES DOULIN, SHARON 
GOODWIN, and GABRIEL MAYOC; 
and H.L., M.K., and ALASKA 
ADDICTION REHABILITATION 
SERVICES,

P l a i n t i f f s ,
v s .

STATE OF ALASKA,
Defendant.

Case No. 4FA-82-2208 C iv i l
MEMORANDUM DECISION AND ORDER RE: 

PRELIMINARY APPROVAL OF HB 201 PROPOSED 
SETTLEMENT AGREEMENT
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Two motions f o r  p re l im in a ry  approva l o f a new proposed 
s e t t l e m e n t  agreement, f i l e d  June 10, 1994, a re  b e fo re  th e  c o u r t .  
The c o u r t  h e ld  an e v id e n t i a r y  h ea r in g  and o r a l  argument on J u ly  12 
- 22, 1994, re g a rd in g  whether th e  proposed s e t t l em e n t  shou ld  be 
p r e l im in a r i l y  approved. P l a i n t i f f s  Anita  Bosel, F rances Doulin, 
Sharon Goodwin, and G ab r ie l Mayoc [ "B o se l" ] ,  H.L., M.K., and Alaska 
A dd ic t io n  R e h a b i l i t a t i o n  S e rv ic e s  [ "H .L ."] and d e fendan t S t a t e  of 
A laska [ " S t a t e " ]  urge th e  c o u r t  to  g r a n t  p re l im in a ry  app rova l of 
th e  p roposed  s e t t l em e n t .  P l a i n t i f f s  Vern Weiss and E a r l H i l l i k e r  
["W eiss " ] ,  and th e  Alaska Mental Health  A sso c ia t io n ,  Mary C. 
Nanuwak, and John M artin  [ "AMHA"] oppose p re l im in a ry  app rova l o f 
th e  s e t t l e m e n t .

A laska C en te r fo r  th e  Environment, A laska S p o r t f i s h in g  
A s so c ia t io n ,  Lynn Canal Conserva tion , Northern  A laska Environmental 
C en ter, S i e r r a  Club, S ou th ea s t A laska Conserva tion  Council, S u s i tn a  
V a lley  A s so c ia t io n ,  and T rou t Unlim ited [ "P u b l ic  I n t e r e s t  
I n t e r v e n o r s " ]  f i l e d  a memorandum suppo r t in g  th e  proposed 
s e t t l e m e n t .  Marathon o i l  Company and Union O il Company of 
C a l i f o r n i a  [ "O i l  Company In te rv e n o r s " ]  a l s o  f i l e d  a re spon se  
su p p o r t in g  p re l im in a ry  app rova l o f th e  proposed s e t t l em e n t .

I L i  B A C K G R O U N D

Th is  c l a s s  a c t i o n  began in  November 1982, w ith  a l l e g a t i o n s  
t h a t  t h e  S t a t e  had b reached i t s  o b l i g a t i o n s  to  th e  b e n e f i c i a r i e s  
o f th e  m en ta l h e a l t h  land s t r u s t .

I .  INTRODUCTION
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The m enta l h e a l t h  land s  t r u s t  was c r e a te d  by Congress in  th e  
Alaska Mental H ea lth  Enabling Act of 1956 ["E n ab l ing  A c t" ] .  Pub. 
L. No. 84-830, 70 S t a t .  709 (1956). The Enab ling  Act t r a n s f e r r e d  
r e s p o n s i b i l i t y  fo r  mental h e a l th  programs from th e  f e d e r a l  
government t o  th e  T e r r i t o r y  o f A laska and g ra n te d  one m i l l i o n  a c r e s
o f land  t o  th e  T e r r i t o r y  to  a id  in  th e  f i n a n c i a l  su p p o r t  o f a
comprehensive m en ta l h e a l th  program . 1 Pub. L. No. 84-830, SS 101, 
202, 70 S t a t .  709 (1956). S ec t io n  202(e) s t a t e d :

A ll land s  g ran ted  to  th e  T e r r i t o r y  o f  A laska under
t h i s  s e c t io n ,  to g e th e r  w ith  th e  income th e re f rom  and th e  
p roceed s  from any d i s p o s i t i o n s  th e r e o f ,  s h a l l  be 
a dm in is te re d  by th e  T e r r i t o r y  of A laska a s  a p u b l ic  t r u s t  
and such p roceed s and income s h a l l  f i r s t  be a p p l ie d  t o  
meet th e  n e c e s sa ry  expenses o f th e  m en ta l h e a l t h  program 
o f A laska. Such lands, income, and p ro c eed s  s h a l l  be 
managed and u t i l i z e d  in  such manner a s  t h e  L e g i s l a tu r e  
o f A laska may p rov id e . Such land s ,  to g e th e r  w ith  any
p ro p e r ty  a c q u i re d  in  exchange t h e r e f o r  o r  a c q u i re d  o u t
o f th e  income o r  p roceeds th e re f rom , may be d isp o sed  o f  
in  such a manner as th e  L e g i s l a tu r e  o f A laska may 
p rov id e ,  in  o rd e r  to  o b ta in  funds o r  o th e r  p ro p e r ty  t o  
be in v e s te d ,  expended, o r used by th e  T e r r i t o r y  o f
A laska . The a u th o r i t y  o f th e  L e g i s l a t u r e  o f A laska under
t h i s  s u b s e c t io n  s h a l l  be e x e rc is e d  in  a manner com pa tib le  
w ith  th e  c o n d i t io n s  and req u irem en ts  imposed by o th e r  
p r o v i s io n s  o f t h i s  Act.

S e c t io n  6 (k) o f th e  A laska S ta tehood  Act con f irm ed  end t r a n s f e r r e d
th e  m en ta l h e a l t h  t r u s t  to  th e  S ta t e .  Pub. L. No. 85-508, S 6 (K),
72 S t a t .  339 (1958).

In  1956 no mental h e a l th  program e x i s t e d  in  A laska; th e  
f e d e r a l  government t r a n s p o r t e d  m en ta l ly  i l l  and m en ta l ly  r e t a r d e d  
peop le  in  need o f h o s p i t a l i z a t i o n  t o  t h e  M orn ingside H o sp i ta l  in  
P o r t la n d ,  Oregon. The h i s t o r y  su rro und ing  p a ssag e  o f  th e  Enab ling  
Act was d i s c u s s e d  in  th e  c o u r t ' s  Memorandum D ec is ion  and O rder o f  
A p r i l  27, 1988, which ana lyzed  c o n g re s s io n a l  i n t e n t  r e g a rd in g  th e  
b e n e f i c i a r i e s  o f th e  t r u s t .
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The S ta t e  o f A laska managed th e  mental h e a l th  lands w ithou t 
m a in ta in in g  s e p a r a t e  accoun ting  f o r  th e  t r u s t .  In  th e  1970's th e r e  
was p re s s u re  on th e  l e g i s l a t u r e  to  convey state-owned land to  
p r i v a t e  in d iv id u a l s  and m u n ic ip a l i t i e s .  Because th e  mental h e a l th  
t r u s t  land s were some of th e  f i r s t  land  p a r c e l s  to  be s e l e c t e d  by 
A laska, t r u s t  land s were among th e  most a t t r a c t i v e  s t a t e  lands fo r  
both  p r i v a t e  development and p u b l ic  pu rpo ses . In  1978, th e  
l e g i s l a t u r e  removed mental h e a l th  land s  from t r u s t  s t a t u s  and 
re d e s ig n a te d  them as g e n e ra l  g r a n t  l a n d s . 2 Ch. 181, S 3(a), SLA 
1978. A p e rc en tag e  o f a l l  S ta t e  land revenue was to  be pa id  t o  th e  
mental h e a l th  t r u s t  fund to  compensate th e  t r u s t ,  b u t no money was 
ev e r  a p p ro p r ia t e d  by th e  l e g i s l a t u r e  to  th e  fund. Sea Ch. 181 § 4, 
SLA 1978.

The S t a t e  p roceeded to  t r a n s f e r  l a r g e  amounts o f o r i g in a l  
t r u s t  land  a f t e r  th e  r e d e s ig n a t io n  l e g i s l a t i o n .  A l a r g e  amount of 
o r i g i n a l  men ta l h e a l th  t r u s t  land was s e t  a s id e  f o r  p u b l ic  purposes 
such a s  p a rk s , r e c r e a t i o n ,  and w i l d l i f e  h a b i t a t .  Much o f th e  t r u s t  
land lo c a te d  w i th in  m un ic ipa l bounda r ie s  was t r a n s f e r r e d  to  
m u n ic ip a l i t i e s ,  who l a t e r  so ld  some land  t o  p r i v a t e  in d iv id u a l s .  
Many o f th e  t r u s t  land s  most s u i t a b l e  f o r  development were so ld  to  
p r i v a t e  i n d iv id u a l s  th rough  th e  S t a t e ' s  land  s a l e  programs. 
O ve ra l l ,  up t o  50,000 a c r e s  were conveyed t o  p r i v a t e  in d iv id u a l s ,  
over 40,000 a c r e s  were conveyed to  m u n ic ip a l i t i e s ,  and over 350,000

2S ta te  g e n e r a l  g r a n t  lands a r e  th o s e  g ra n te d  to Alaska through 
s u b s e c t io n s  (a) and (b) o f S e c t io n  6 in  the Alaska Statehood Act. 
Pub. L. No. 85-508, § 6 (a) and (b), 72 S ta t .  339 (1958).
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a c r e s  were p la c ed  in  l e g i s l a t i v e l y  d e s ig n a te d  a r e a s 3 such a s  s t a t e  
f o r e s t s ,  p a rk s , and w i l d l i f e  a r e a s .  Only abou t 35-40% o f th e  
o r i g i n a l  one m i l l i o n  a c r e s  o f t r u s t  land remain unencumbered and 
in  u n f e t t e r e d  s t a t e  ownersh ip .

Weiss and H i l l i k e r ,  th e  o r i g i n a l  named p l a i n t i f f s ,  f i l e d  t h i s  
law su i t  a s  a c l a s s  a c t i o n  on November 26, 1982. They c la im ed t h a t  
th e  S t a t e  b reached th e  t r u s t  by f a i l i n g  t o  a jcount f o r  t r u s t  
rev enues , u s in g  th e  r e v e n u e  from t r u s t  land s  f o r  pu rpo ses  o th e r  
th an  m en ta l h e a l th  s e r v i c e s ,  and r e d e s ig n a t in g  t r u s t  land s as 
g e n e r a l  g r a n t  lan d s .  I n  Janua ry  1983, th e  s u i t  was c e r t i f i e d  a s  
a c l a s s  a c t io n ,  and th e  c l a s s  was d e f in ed  as " a l l  p e rso n s  who a re  
r e s i d e n t s  o f th e  S t a t e  o f A laska and who w i l l  r e q u i r e  m en ta l h e a l th  
s e r v i c e s  in  th e  f u tu r e  which a re  n o t a v a i l a b l e  in  t h e  S t& te o f 
A la sk a . " 4 Weiss v .  s t a t e . 4FA-82-2208, o rd e r  C e r t i f y in g  A ction  
(Super. C t. Jan . 26, 1983) (Judge T ay lo r) . AMHA in te rv e n e d  in  1986 
and added c la im s t h a t  th e  conveyances o f t r u s t  land  t o  t h i r d  
p a r t i e s  were i n v a l i d .  In  March 1987, Bosel in te rv e n e d  t o  r e p r e s e n t

L e g i s l a t i v e l y  d e s ig n a te d  a r e a s  a r e  lan d s  d e s ig n a te d  by la v  
as a s t a t e  park , s t a t e  f o r e s t ,  s t a t e  game re fu g e ,  s t a t e  w i l d l i f e  
r e fu g e ,  s t a t e  game sa n c tu a ry ,  s t a t e  r e c r e a t i o n a l  a r e a ,  s t a t e  
r e c r e a t i o n a l  r i v e r ,  s t a t e  w i ld e rn e s s  park, s t a t e  m arine p a rk , s t a t e  
s p e c i a l  management a r e a ,  s t a t e  p u b l ic  use a re a ,  c r i t i c a l  h a b i t a t  
a re a ,  b a ld  e a g le  p r e s e rv e ,  b iso n  range, o r moose range . S e e  Ch. 6 6 , 
SS 54(6), 55(b), SLA 1991.

4The b e n e f i c i a r i e s  o f th e  t r u s t  a r e  composed o f  a t  l e a s t  
" th o s e  in d i v id u a l s  s u f f e r i n g  from p s y c h i a t r i c  i l l n e s s  who may 
r e q u i r e  h o s p i t a l i z a t i o n  and th e  m en ta l ly  d e f e c t i v e  and r e t a r d e d "  
a s  w e l l  a s  " c h ro n ic  a l c o h o l i c s  s u f f e r i n g  from psycho ses  and s e n i l e  
p eop le  who a s  a r e s u l t  o f t h e i r  s e n i l i t y  s u f f e r  m ajo r men ta l 
i l l n e s s . "  Memorandum D ec is ion  and Order, a t  17 (April 27, 1988).
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m en ta l ly  d e f e c t iv e  and m en ta l ly  r e t a r d e d  in d iv id u a l s .  H.L. 
in te rv en ed  in  June 1987 to r e p r e s e n t  ch ro n ic  a l c o h o l i c s .

In  October 1985, th e  A laska Supreme Court upheld  th e  s u p e r io r  
c o u r t ' s  f in d in g  t h a t  th e  s t a t e  b reached  i t s  t r u s t e e  o b l i g a t i o n s  
under th e  mental h e a l th  land t r u s t .  S ta t e  v. W eiss. 706 P .2d 681, 
684 (Alaska 1985). The Supreme Court a l s o  i n v a l i d a t e d  th e  1978 
l e g i s l a t i o n  r e d e s ig n a t in g  m en ta l h e a l t h  t r u s t  la n d s  a s  g e n e ra l  
g r a n t  lands and he ld  t h a t ,  t o  th e  e x te n t  p o s s ib le ,  t h e  t r u s t  shou ld  
be re tu rn e d  t o  i t s  p o s i t i o n  p r i o r  t o  th e  l e g i s l a t i o n . 5 The c o u r t  
s p e c i f i c a l l y  d e c l in ed  t o  r u l e  on q u e s t io n s  r e g a rd in g  t h e  t i t l e  t o

5S p e c i f i c a l l y ,  th e  Supreme Court s t a t e d :
I t  fo llow s from our c o n c lu s io n  t h a t  th e  

r e d e s ig n a t io n  l e g i s l a t i o n  i s  i n v a l i d  t h a t  th e  t r u s t  must 
be r e c o n s t i t u t e d  t o  match a s  n e a r ly  a s  p o s s i b l e  th e  
h o ld in g s  which comprised th e  t r u s t  when th e  1978 lav  
became e f f e c t i v e .  The ca se  i s  remanded so  t h a t  r e q u i s i t e  
f in d in g s  can be made. We ta k e  t h i s  o p p o r tu n i ty  t o  
p rov id e  some gu idance to  th e  t r i a l  c o u r t  t o  s im p l i f y  i t s  
t a s k .

Those g e n e ra l  g r a n t  lan d s  which were once m en ta l 
h e a l th  land s  w i l l  r e t u r n  t o  t h e i r  fo rm er t r u s t  s t a t u s .  
In  th e  ev en t exchanges have been made, th o s e  p r o p e r t i e s  
which can be t r a c e d  t o  an exchange in v o lv in g  m enta l 
h e a l th  land s  w i l l  a l s o  be in c lu d ed  in  t h e  t r u s t .  To th e  
e x te n t  t h a t  former mental h e a l th  la n d s  have been so ld  
s in c e  th e  d a te  o f th e  conveyance t h e  t r u s t  must be 
re imbursed  fo r  th e  f a i r  m arket v a lu e  a t  t h e  tim e o f  s a l e .  
In  c a l c u l a t i n g  th e  t o t a l  amount owed, th e  t r i a l  c o u r t  
shou ld  g r a n t  a s e t- o f f  f o r  m en ta l h e a l th  e x p e n d i tu re s  
made by th e  s t a t e  d u r in g  th e  same p e r io d .  In  t h e  ev en t 
t h a t  e x p en d i tu re s  exceeded th e  v a lu e  o f  th e  la n d s  so ld ,  
th e  s t a t e  need no t f u rn i s h  cash  a s  p a r t  o f  th e  
r e c o n s t i t u t i o n .  The goa l i s  t o  r e s t o r e  th e  t r u s t  t o  i t s  
p o s i t i o n  j u s t  p r i o r  to  th e  conveyance e f f e c t e d  by th e  
r e d e s ig n a t io n  l e g i s l a t i o n .

S t a t e  v . W e is s . 706 P .2d 681, 684 (A laska 1985).
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mental health lands held by third parties.6 See W e iss. 706 P.2d at 

684 n.4.

The parties have struggled to agree on an adequate remedy 

since the Supreme Court decision. Major attempts at settlement 

were made through legislation in 1987 (Chapter 48), 1990 (Chapter 

210) , and 1991 (Chapter 66). None of these proposed settlements 

has obtained preliminary approval.

Chapter 48 involved the concept of the State "renting" mental 

health lands from the trust. The trust was to be reconstituted 

entirely with land within legislatively-designated areas and the 

original trust lands not in legislatively-designated areas were to 

be released from trust status. The reconstituted trust was to have 

the same fair market value as the original one million acres of 

mental health lands. The state was to compensate the trust by 

"renting" the reconstituted trust lands at an annual amount of

6Th is  i s s u e  was r a i s e d  in  AMHA's com pla in t a f t e r  th e  Supreme 
C o u r t ' s  d e c i s io n .  The p l a i n t i f f s  and th e  S t a t e  d i s a g r e e  on which
t r u s t  la n d s  have been " s o ld "  w i th in  th e  meaning o f th e  c o u r t ' s  
o p in io n .  The S t a t e  con tends t h a t  any d i s p o s i t i o n ,  even d e s ig n a t io n  
a s  a p a rk , means t h e  land  has been " s o l d . "  P l a i n t i f f s  have argued 
t h a t  th e  te rm  " s o ld "  a p p l i e s  on ly  t o  land  conveyed t o  bona f i d e  
p u rc h a s e r s ,  which o f cou rse  would no t in c lu d e  m u n ic ip a l i t i e s .  They 
con tend  t h a t  t h i s  law su i t  was s u f f i c i e n t l y  well-known t h a t  a l l  o r  
n e a r ly  a l l  p u rc h a s e r s  had a t  l e a s t  c o n s t r u c t iv e  n o t i c e  o f  th e  
t r u s t ' s  i n t e r e s t  and th e  S t a t e ' s  b reach  o f t r u s t .  See S e t t l i n g  
P l a i n t i f f s '  Memo. Suppo rting  Motion f o r  P re l im in a ry  Approval, a t
8 (Ju ly  1, 1992). S ince  i t  i s  p o s s i b l e  t h a t  t h e  amount o f th e  
S t a t e ' s  p a s t  m en ta l h e a l t h  e x p e n d i tu re s  exceed t h e  v a lu e  o f  " s o ld "  
t r u s t  land , i t  i s  p o s s i b l e  t h a t  th e  t r u s t  would n o t r e c e iv e  any 
cash  re im bursem en t even i f  s u b s t a n t i a l  amounts o f land  were " s o ld . "  
I t  i s  in  th e  i n t e r e s t  o f th e  S t a t e  t o  maximize t h e  amount o f  land s  
" s o ld "  and th e  amount o f p a s t  mutual h e a l th  e x p e n d i tu re s .  I t  i s  
in  t h e  i n t e r e s t  o f  th e  t r u s t  t o  m inim ize bo th  c a t e g o r i e s .
Weiss v. S t a t e
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e ig h t  p e rc e n t  o f th e  fc .ir market v a lu e  o f t r u s t  land s  w ith  th e  
va lue o f th e  land s  to  be rede te rm ined  eve ry  f i v e  y e a r s .  U n t i l  f a i r  
market v a lu e  o f th e  lands was e s t a b l i s h e d ,  f i v e  p e rc e n t  o f th e  
S t a t e ' s  u n r e s t r i c t e d  g e n e ra l  fund revenues was deemed to  be th e  
income o f th e  t r u s t .  Chapter 48 a l s o  c r e a te d  an A laska Mental 
H ea lth  Board t o  de te rm ine  th e  needs or th e  m en ta l h e a l th  program 
and t r a n sm i t  fund ing  recommendations to  th e  governor and 
l e g i s l a t u r e .

Chap ter 48 f a i l e d  a s  a p o s s ib le  s e t t l e m e n t  because  th e  p a r t i e s  
could n o t d e te rm in e  f a i r  market va lue  o f th e  t r u s t  la n d s .  The f a i r  
market v a lu e  o f t r u s t  lands was e s t im a ted  a c co rd in g  t o  p ro cedu re s  
approved by th e  In te r im  Mental Health  T ru s t  Commission7 a t  $2,243 
b i l l i o n .  The S ta t e  co n s id e red  t h i s  f i g u r e  much to o  h igh . The 
Commissioner o f th e  Department o f N a tu ra l  R esou rces w ro te  to  th e  
A laska Mental H ea lth  Board on A p r i l 17, 1990, announcing t h a t  th e  
departm en t would n o t fo llow  th e  p rocedu re s .  Impasse r e s u l t e d .

The l e g i s l a t u r e  th en  en ac ted  a d i f f e r e n t  s e t t l e m e n t  p ro po sa l 
in  Chap ter 210, which e l im in a te d  th e  need f o r  a land  v a lu e  
d e te rm in a t io n .  Chap ter 210 p rov ided  f o r  compensation  t o  th e  t r u s t  
in  th e  amount o f s i x  p e rc e n t  o f th e  S t a t e ' s  u n r e s t r i c t e d  g e n e ra l  
revenues . P l a i n t i f f s  r e j e c t e d  t h i s  p ro p o sa l b ecau se  S t a t e  revenues 
were expected t o  f a l l  to  a l e v e l  a t  which th e  t r u s t  was u n l i k e ly  
t o  r e c e iv e  f a i r  compensation fo r  th e  v a lu e  o f  t r u s t  lan d s .  The

7The In te r im  Mental H ea lth  T ru s t  Commission was o r i g i n a l l y  
e s t a b l i s h e d  under Chap ter 132, SLA 1986.
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c o u r t  h e ld  t h a t  th e  l e g i s l a t u r e  cou ld  no t s e t t l e  th e  law su i t  
u n i l a t e r a l l y  w ith  such l e g i s l a t i o n ,  p a r t i c u l a r l y  in  view of th e  
Supreme C ou r t 's  mandate to  r e c o n s t i t u t e  th e  t r u s t  " t o  match as 
n e a r ly  as p o s s i b l e  th e  h o ld in g s  which comprised th e  t r u s t  when th e  
1978 law became e f f e c t i v e . "  Memorandum D ec is ion  and Order, a t  8 - 
9 (July 9, 1990).

P l a i n t i f f s  o b ta in e d  an i n ju n c t i o n  p r o h ib i t i n g  th e  S ta t e  from 
ta k in g  any f u r t h e r  a c t i o n  on m en ta l h e a l th  la n d s .  See Memorandum 
D ec is ion  and Order (Ju ly  9, 1990). The p l a i n t i f f s  a l s o  f i l e d  l i s  
pendens on a l l  o r i g i n a l  m en ta l h e a l th  lan d s .  Around 6,000 land 
t r a n s a c t i o n s  were a f f e c t e d  by th e  in ju n c t i o n  and/or l i s  pendens. 
Th is p la ced  many p u rc h a s e r s  o f sm a ll p a r c e l s  in  a d i f f i c u l t  
p o s i t i o n :  th ey  made a l l  o f t h e i r  payments t o  th e  S t a t e  f o r  land 
purchased  in  a s t a t e  land s a l e ,  bu t were s t i l l  unab le  t o  o b ta in  
p a t e n t  t o  th e  land . Because o f th e  c loud  on t h e i r  t i t l e ,  many of 
th e s e  in d iv id u a l  p u rc h a s e r s  have found th em se lv es  unab le  t o  s e l l  
th e  land  o r  o b ta in  f in a n c in g  f o r  c o n s t r u c t io n .  C e r ta in  
developments on s t a t e  land , such as m ining o p e r a t io n s ,  a l s o  have 
been de layed  due t o  th e  u n c e r t a i n ty  o f t i t l e .

In  May 1991, a f t e r  n e g o t i a t i o n s  between th e  S t a t e  and c l a s s  
coun se l, th e  A laska L e g i s l a tu r e  passed  Chap te r 6 6 . The l e g i s ­
l a t i o n  co n ta in ed  amendments to  th e  s t a t e ' s  m en ta l h e a l th  program 
and e s t a b l i s h e d  a p ro c e s s  to  s e l e c t  land  f o r  an e n t i r e l y  land- 
based r e c o n s t i t u t i o n  o f th e  men ta l h e a l th  land  t r u s t .  On A p r i l  6 , 
1992, a proposed s e t t l e m e n t  agreement, in c o rp o r a t in g  Chap ter 6 6 ,

Weiss v . S t a t e
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was s ig n ed  by th e  S ta t e  and th r e e  o f th e  fo u r  c l a s s  c o u n s e l . 8 

Because o f H .L . 's  a l l e g a t i o n s  o f im p ro p r i e t i e s  d u r in g  n e g o t ia ­
t io n s ,  an e v id e n t i a r y  h ea r in g  re g a rd in g  s e t t l em e n t  n e g o t i a t i o n s  was 
he ld  in  September 1992, and con t inu ed  in  Janua ry  1993.

The l e g a l i t y  o f p o r t io n s  o f Chap ter 6 6  d e a l in g  w ith  re con ­
s t i t u t i o n  o f t h e  m en tal h e a l th  land t r u s t  was c h a l le n g ed  by th e  
P ub l ic  I n t e r e s t  In te rv e n o r s .  The p o r t io n s  o f th e  Chap ter 6 6  

s e t t l em e n t  a f f e c t i n g  Cook I n l e t  o i l  and gas l e a s e s  on s t a t e  Jand
were c h a l le n g ed  by Marathon O il Company and Union O il  Company of
C a l i f o r n i a  ("O il Company I n t e r v e n o r s " ) . The P u b l ic  I n t e r e s t  I n t e r ­
venors • c h a l le n g e  to  Chapter 6 6  was add re ssed  in  th e  c o u r t ' s  
Memorandum D ec is ion  and O rder re g a rd in g  P u b l ic  I n t e r e s t  
I n te rv e n o r s '  Complaint (April 26, 1993). The O il Company
In te rv e n o r s '  c h a l le n g e  to  p ro v is io n s  in  th e  p roposed s e t t l em e n t  
which e f f e c t e d  t h e i r  o i l  and gas l e a s e s  on s t a t e  land  in  Cook I n l e t  
was add re ssed  in  th e  c o u r t ' s  Memorandum D ec is ion  and O rder (May 14,
1993). Both d e c i s io n s  were a p p e a le d . 9

On October 4, 1993, th e  c o u r t  d en ied  a motion made by H.L. and
Bosel f o r  p a r t i a l  summary judgment and h e ld  t h a t  in te rv e n in g  
p l a i n t i f f  c l a s s  members have th e  same s t a t u s  a s  o r i g i n a l  named

8Couiisel f o r  Bosel, J e f f  J e s s e e ,  w ithdrew from th e  Chap ter 6 6  
s e t t l e m e n t  in  December 1992.

9I f  t h i s  s e t t l e m e n t  i s  approved, th e  O il Company In te rv e n o r s  
p lan  t o  f i l e  m otions to  th e  A laska Supreme Court r e q u e s t in g  
d i sm is s a l  o f t h e i r  a p p e a ls  as  moot and v a c a t io n  o f  th e  o rd e r s  on 
which th e  a p p e a ls  a r e  based. Response o f o i l  Company In te rv e n o r s ,  
a t  4 (July  1, 1994).
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p l a i n t i f f s  and c l a s s  members. I f  a s e t t l e m e n t  r e c e iv e s  f i n a l  
app rova l,  a l l  members of th e  c l a s s  w i l l  be bound by t h a t  
d e c i s i o n . 10

On December 30, 1993, th e  c o u r t  r e f u s e d  to  g r a n t  p re l im in a ry  
app rov a l t o  th e  Chap te r 6 6  s e t t l em e n t .  See Memorandum D ec is ion  and 
Order, a t  122 (Dec. 30, 1993). The c o u r t  found t h a t  th e  proposed 
s e t t l e m e n t  had s e r io u s  d e f i c i e n c i e s  because th e  agreement p e rm i t te d  
any p a r ty  to  te rm in a te  th e  s e t t l e m e n t  ag reem ent even a f t e r  f i n a l  
app rova l and d i sm is s a l  o f t h i s  c a se . See Memorandum D ec is ion  and 
Order, a t  121 (Dec. 30, 1993).

N eg o t ia t io n s  o f a new s e t t l e m e n t  s t a r t e d  in  Janua ry  19S>4. In 
a s p e c i a l  s e s s io n  fo l low ing  th e  1994 l e g i s l a t i v e  s e s s io n ,  HB 201 
and HB 371 were passed  amending Chap ter 6 6  and e s t a b l i s h i n g  a new 
s e t t l e m e n t . 11

The HB 201 s e t t l e m e n t  in c lu d e s  more c a sh  and l e s s  land  th an  
th e  Chap ter 6 6  s e t t l e m e n t .  I t  i s  su ppo r ted  by t h e  S ta t e ,  Bosel, 
and H.L. I t  i s  opposed by Weiss and AMHA. The s e t t l e m e n t  i s  
su ppo r ted  by t h e  P u b l ic  I n t e r e s t  I n te rv e n o r s ,  who p a r t i c i p a t e d  in  
n e g o t i a t i o n s  conce rn ing  land to  be in c lu d ed  in  th e  r e c o n s t i t u t e d  
t r u s t .  The O il  Company In te rv e n o r s  s u p p o r t  HB 201, b u t d e c l in e d

10Of course c l a s s  members who o b j e c t  t o  a s e t t l e m e n t  may 

app ea l any decision g r a n t in g  f i n a l  a p p ro v a l .
l l HB 201 has became Chap ter 5, FSS SLA 1994, and th e  

accompanying a p p r o p r i a t i o n s  b i l l ,  HB 371, became C hap te r 6 , FSS SLA 
1994, a f t e r  Governor H icke l s ig n ed  th e  b i l l s  on June 23, 1994. 
Because th e  s e t t l e m e n t  l e g i s l a t i o n  has been c a l l e d  "HB 201" in  most 
o f th e  documents subm itted  to  th e  c o u r t ,  t h i s  memorandum w i l l  
c o n t in u e  t o  u se  th e  te rm s "HB 201" and "HB 371."
Weiss v. S t a t e  
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to  s ig n  th e  s e t t l e m e n t  agreement due to  a d isag reem en t w ith  th e
1 2S ta te  over p ro v i s io n s  r e l a t i n g  to  a t t o r n e y s '  f e e s .

The HB 201 s e t t l em e n t  i s  summarized below. A dd it io n a l 
in fo rm a tion  re g a rd in g  th e  s e t t l em en t  and th e  n e g o t i a t io n  p rocess  
w i l l  be d is c u s s ed  as i t  r e l a t e s  to  s p e c i f i c  i s s u e s  r a i s e d  by th e  
f a c to r s  th e  c o u r t  must c o n s id e r  in  making th e  p re l im in a ry  app rova l 
d e c is io n .

I I I .  S U M M A R Y  O F  T H E  PROPOSED SETTLEMENT 
The s e t t l em e n t  components o f H B  201 a re  c o n ta in ed  in  s e c t io n s  

2 th rough  9, 12 th rough  41, 43, 46, 47, 50, and 51. A proposed
s e t t l em e n t  agreement subm itted  w ith  H .L .'s  Motion fo r  P re l im in a ry  
Approval has been s ign ed  by th e  S ta te ,  H.L., and Bosel. S e t t lem en t 
Agreement and S t i p u l a t i o n  to  Terms of D ism issa l (June 10, 1994). 
HB 201 to  a g r e a t  e x te n t  in co rp o ra te d  th e  Chap te r 6 6  p ro v is io n s  
t h a t  a r e  d e s ig ned  t o  improve th e  men ta l h e a l th  program fo r  
b e n e f i c i a r i e s ,  b u t s e c t io n  39 of HB 201 r e p e a l s  th e  t r u s t  
r e c o n s t i t u t i o n  p ro v i s io n s  o f Chapter 6 6 . HB 201 r e c o n s t i t u t e d  th e  
t r u s t  w ith  a s p e c i f i c  land package and a $ 2 0 0  m i l l i o n  cash  payment.

12The O il Company In te rv e n o r s  do no t su ppo r t S ec t io n  VI, 
p a rag raph  4 o f t h e  s e t t l em en t ,  which s t a t e s :

A tto rn ey  f e e s  and c o s t s  s h a l l  be awarded and 
p a id  a s  d e te rm ined  by th e  c o u r t .  Paragraph  
6 (e) r e q u i r e s  d i sm is s a l  o f ap p ea ls  t o  th e  
Supreme Court because th ey  a r e  moot. The 
p a r t i e s  r e q u e s t  t h a t  a t to rn e y  f e e s  be awarded 
as i f  t h e  o rd e r s  had no t been appea led .

O il Company In te rv e n o r s*  Response, a t  3-4 (July 1, 1994).
Weiss v . S t a t e
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Most o f th e  s e t t l e m e n t  te rm s become e f f e c t i v e  o n ly  i f  t h i s  a c t io n  
i s  d ism issed  and any ap p ea ls  a r e  r e so lv ed  by December 15, 1994.13 
HB 2 0 1  SS 37.

Chap ter 6 6  was a "p ro c e s s "  s e t t l em e n t ,  which s e t  g u id e l i n e s  
f o r  choosing  th e  land s  fo r  r e t u r n  to  th e  t r u s t ;  HB 201 i s  a 
"p ro d u c t"  s e t t l em e n t  w ith  lands a l r e a d y  s e l e c t e d  and a d e f i n i t e  
amount o f money ($200 m ill io n )  a p p ro p r ia te d  in  HB 371 f o r  t h e  t r u s t  
fu nd . 14 S e c t io n  40(a) of HB 201 r e t u r n s  app rox im a te ly  568,000 
a c r e s  o f o r i g i n a l  t r u s t  land to  th e  r e c o n s t i t u t e d  t r u s t  and 
d e s ig n a te s  app rox im a te ly  353,000 a c re s  o f o th e r  s t a t e  land  as 
s u b s t i t u t e  t r u s t  land to  r e p la c e  o r i g i n a l  t r u s t  land  t h a t  w i l l  n o t 
be r e tu rn e d  to  th e  t r u s t .  The o r i g i n a l  t r u s t  lan d  t o  be 
r e c o n s t i t u t e d  in to  th e  t r u s t  in c lu d e s  ap p rox im a te ly  4 3 5 , 0 0 0  a c r e s  
in  fee , app rox im a te ly  55,000 a c re s  o f m in e ra l  e s t a t e ,  and 
app rox im a te ly  78,500 a c r e s  o f o i l  and gas i n t e r e s t s .  See A f f . Harry 
A. Noah (S ta te  M/Prelim. A pp r., a t  3 n.4, Exh. A). Lands r e tu rn e d  
t o  th e  t r u s t  w i l l  in c lu d e  on ly  th e  m in e ra l e s t a t e  o r  o i l  and gas 
i n t e r e s t s  where th e  s u r f a c e  has been conveyed t o  t h i r d  p a r t i e s  o r  
i s  w i th in  l e g i s l a t i v e l y  d e s ig n a te d  a r e a s  such a s  t h e  M?.;tanuska

13The gove rno r may ex tend  th e  d e ad l in e  f o r  up t o  45 a d d i t i o n a l  
days. HB 201 $ 47.

14S e c t io n  1 o f HB 371 p rov id e s  t h a t  th e  Mental H ea l th  T ru s t  
Fund, e s t a b l i s h e d  by s e c t i o n  12 o f HB 201, i s  funded by: (1) $33
m i l l i o n  from th e  e x i s t i n g  mental h e a l th  t r u s t  income a ccoun t;  (2 ) 
$11.7 m i l l i o n  from th e  Department o f N a tu ra l R esou rces (DNR) t r u s t  
income accoun t in  th e  g e n e r a l  fund; (3) $25 m i l l i o n  from s a l e  o f  
DNR land  s a l e  c o n t r a c t s ;  and (4) $130.3 m i l l i o n  from th e
c o n s t i t u t i o n a l  budge t r e s e rv e  fund.
W eiss v. S t a t e
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V alley  Moose Range. H.L. and Bosel Mem. Sup. M/Prelim. Appr., a t  
5 (June 10, 19 34) . O ther s t a t e  land  t o  be t r a n s f e r r e d  in c lu d e s
111.000 a c re s  in  f e e , 15 217,000 a c r e s  of m in e ra l e s t a t e , 16 and 
app rox im a te ly  25,000 a c re s  of o i l  and gas i n t e r e s t s . 17 See Aff. 
Harry A. Noah (S ta te  M/Prelim. Appr., a t  3 n.5, Exh. A).

The r e c o n s t i t u t e d  land t r u s t  w i l l  c o n s i s t  o f a t o t a l  of
930.000 ac re s ,  th e  va lue  o f which i s  e s t im a te d  by H.L. and Bosel 
to  be between $1.0 and $1.1 b i l l i o n .  H.L. and Bosel Mem. Sup. 
M/Prelim. Appr., a t  2, 4, 6-7 (June 10, 1994). Weiss and AMHA
e s t im a te  th e  v a lu e  of th e  lands to  be $560 m i l l io n .  Weiss Opp. to  
P re lim . Appr., a t  6 (July l ,  1994).

A mental h e a l th  t r u s t  fund w i l l  be e s t a b l i s h e d  t o  r e c e iv e  
revenues a t t r i b u t a b l e  to  th e  p r i n c i p a l  o f th e  t r u s t .  HB 2 0 1  SS 12- 
14. As compensation fo r  th e  o r i g i n a l  t r u s t  land s  no t r e tu rn e d  to  
th e  t r u s t ,  th e  fund w i l l  s t a r t  w ith  th e  $ 2 0 0  m i l l io n  cash  payment 
a p p ro p r ia te d  in  HB 371. The Alaska Permanent Fund C o rpo ra t io n  w i l l  
manage th e  t r u s t  fund. HB 201 §§ 3, 4. HB 201 p ro v id e s  t h a t  th e

Of t h i s  "o th e r  s t a t e  land " t o  be conveyed in  fe e ,  approx­
im a te ly  41,000 a c r e s  was s e l e c t e d  f o r  i t s  s u r f a c e  v a lu e , 4,252 
a c r e s  f o r  t im be r v a lue , and app rox im a te ly  65,000 a c r e s  f o r  i t s  
m in e ra l p o t e n t i a l ,  in c lu d in g  app rox im a te ly  9,077 a c r e s  a d ja c e n t  to  
th e  F o r t  Knox mining p r o j e c t .  H.L. M/Prelim. Appr., a t  6 .

^A pp rox im a te ly  116,000 a c r e s  o f t h i s  land  i s  lo c a te d  n ea r 
Sa lcha  and has been s e l e c t e d  by th e  s t a t e  b u t no t t e n t a t i v e l y  
approved by th e  f e d e r a l  government. I t  i s  p a r t  o f a m i l i t a r y  
w ithd raw a l. Unless th e  m i l i t a r y  w ithd raw al i s  r e l e a s e d ,  i t  i s  n o t 
l i k e l y  t h a t  t h i s  land could  be conveyed t o  th e  t r u s t  in  th e  
fo r e s e e a b le  f u tu r e .

17The o i l  and gas i n t e r e s t s  a re  lo c a te d  in  th e  lower Kenai 
p en in su la  and lower S u s i tn a  V alley .
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"cash  p r i n c i p a l  o f th e  mental h e a l t h  t r u s t  fund s h a l l  be r e t a in e d  
p e rp e tu a l ly  in  th e  f u n d  f o r  in ve s tm en t by th e  A laska Permanent Fund 
C o rp o ra t io n . "  HB 201 § 14 ( t o  be c o d i f i e d  a s  AS 37.14.035(a)).

E a rn ing s from th e  t r u s t  fund a long  w ith  t r u s t  land  revenues 
no t a t t r i b u t a b l e  t o  p r i n c i p a l  w i l l  be d e p o s i te d  in  a menta l h e a l th  
t r u s t  income a c c o u n t . 18 HB 2 0 1  SS 3, 14, 15. The income accoun t 
w i l l  be a d m in is te r e d  by th e  A laska Mental H ea lth  T ru s t  A u th o r i ty . 19  

HB 201 § 16 (to  be c o d i f i e d  as AS 37.14.039(a)). Money in  th e  
t r u s t  income accoun t may be u s e d  b y  th e  I r u s t  A u th o r i ty  fo r :  (1) 
awarding g r a n t s  and c o n t r a c t s  t o  en su re  an i n t e g r a t e d  comprehen­
s iv e  m en ta l h e a l t h  p r o g r a m  f o r  th e  s t a t e ; 2 0  (2 ) o b ta in in g  p r i v a t e  
and f e d e r a l  g r a n t s  f o r  th e  above pu rpo se ; (3) s o l i c i t i n g  g i f t s ,  
b equ es ts ,  and c o n t r i b u t i o n s  fo r  th e  above pu rpo se ; (4) re im bu rs ing  
th e  A laska P erm aran t Fund C o rpo ra t io n  and DNR f o r  th e  c o s t  o f 
managing t r u s t  a s s e t s ;  (5) o f f s e t t i n g  th e  e f f e c t s  o f i n f l a t i o n  on

18At th e  end o f each f i s c a l  y ea r,  t h e  A laska Permanent Fund 
C o rpo ra t io n  must t r a n s f e r  th e  n e t  income o f th e  t r u s t  fund t o  th e  
m en ta l h e a l t h  t r u s t  income accoun t. HB 201 S 14 (to be c o d i f i e d  a t  
AS 37.14.035(b)). In  a d d i t io n ,  money d e p o s i te d  p r i o r  t o  December 
15 in  th e  e x i s t i n g  m en ta l h e a l th  t r u s t  income and p roceed s accoun t 
w i l l  be d e p o s i t e d  in  e i t h e r  th e  income accoun t o r  i r u s t  fund 
e s t a b l i s h e d  by HB 201. S e t t lem en t Agreement, a r t .  V, s e c .  5 (June 
10, 1994).

19The A lask a  Mental H ea lth  T ru s t  A u th o r i ty  i s  c r e a te d  by 
s e c t io n  26 o f  Chap te r 6 6 , SLA 1991. A seven-person board o f 
t r u s t e e s  w i l l  govern  th e  T ru s t  A u th o r i ty .  Ch. 66 S 26, SLA 1991. 
Board members must be appo in ted  by th e  gove rno r and confirm ed by 
th e  l e g i s l a t u r e .  HB 201 § 24. The board has t h e  du ty  t o  p re s e rv e  
and p r o t e c t  t h e  t r u s t  co rpu s  under AS 37.14.009, which i s  added by 
s e c t io n  10 o f  C hap te r 6 6  and amended by s e c t i o n  9 o f HB 201.

20S e c t io n  16 o f HB 201 a l s o  adds AS 37.14.045, which s p e c i f i e s  
th e  te rm s und e r which g r a n t s  and c o n t r a c t s  may be added.
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th e  t r u s t  fund; and (6) meeting th e  n e c e s sa ry  a d m in i s t r a t i v e  
expenses o f th e  T ru s t  A u th o r i ty .  H B  201 S  16  (to be c o d i f i e d  as A S  

37. 14.041(a) and AS 37. 14.045). The y- Vjjosed s e t t l em e n t  agreement 
s t a t e s  d i r e c t l y  t h a t  th e  T ru s t  A u th o r i ty  may use th e  money in  th e  
t r u s t  income accoun t f o r  th e s e  pu rposes w ith o u t f u r t h e r  l e g i s l a t i v e  
a p p r o p r i a t i o n . 2 1  S e t t lem en t Agreement, a r t .  V, s e c .  4, a t  12 (June 
10, 1994). I f  money in  th e  income accoun t i s  n o t needed f o r  th e  
n ece ssa ry  expenses o f th e  s t a t e ' s  mental h e a l t h  program, th e  T ru s t  
A u th o r i ty  i s  r e q u i r e d  to  t r a n s f e r  th e  money to  th e  u n r e s t r i c t e d  
g en e ra l  fund f o r  o th e r  -mrposes.22 H B  201 S 16 (to be c o d i f i e d  a s  
AS 37.14.041(b).

The governor i s  r e q u i r e d  to  subm it t o  th e  l e g i s l a t u r e  a 
s e p a r a t e  a p p ro p r ia t io n s  b i l l  l im i te d  t o  t h e  s t a t e ' s  i n t e g r a t e d  
comprehensive menta l h e a l th  program and s im i l a r l y  th e  l e g i s l a t u r e  
i s  r e q u i r e d  to  make a p p ro p r ia t io n s  fo r  t h e  m en ta l h e a l t h  program 
in  a s e p a r a t e  b i l l .  HB 201 § § 4 ,  7. The b i l l  must be accompanied 
by a report, e x p la in in g  th e  d i f f e r e n c e s  between th e  a p p r o p r i a t io n s  
proposed by th e  governo r and th e  T ru s t  A u th o r i t y ' s  recommendations 
f o r  e x p en d i tu re s  from th e  g en e ra l  fund f o r  th e  s t a t e ' s  m enta l 
h e a l th  program. HB 201 § 5. HB 201 a l s o  p ro v id e s  t h a t  i f  th e  
governor v e to e s  any a p p ro p r i a t io n s  f o r  t h e  m en ta l h e a l t h  program, 
th e  g o v e rn o r 's  v e to  message must e x p la in  th e  v e to e s  in  l i g h t  o f  t h e

21I t  i s  n o t known whether t h i s  i s  p e rm is s ib le  under t h e  A laska 
C o n s t i tu t io n .

22Such a t r a n s f e r  i s  p e rm it te d  by th e  Enab ling  Act. P.L. 84-
830, S 202(e), 70 S t a t .  709 (1956).
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T ru s t  A u th o r i t y ' s  recommendations f o r  e x p en d i tu re s  from th e  g en e ra l 
fund fo r  th e  m en ta l h e a l t h  program. HB 201 § 6 .

Under HB 201, th e  r e c o n s t i t u t e d  land  co rpus o f th e  t r u s t  w i l l  
be managed by th e  Department o f N a tu ra l  Resources ("DNR"). HB 201 
§ 17. S ec t io n  17 of HB 201 d e s c r ib e s  th e  s ta n d a rd s  a p p l ic a b le  to  
DNR's management o f t r u s t  lands:

(a) Mental h e a l th  t r u s t  land  s h a l l  be 
managed c o n s i s t e n t  w ith  th e  t r u s t  p r i n c i p l e s  
imposed on th e  s t a t e  by th e  A laska Mental 
H ea lth  Enab ling  Act, P.L. 84-830, 70 S t a t .  709 
(1956).

(b) S u b je c t  to  (a) o f t h i s  s e c t io n ,  th e  
depa r tm en t

(1 ) s h a l l  manage mental h e a l th  t r u s t  land 
under th o s e  p ro v i s io n s  o f law a p p l i c a b l e  to  
o th e r  s t a t e  lan d ;

(2 ) may exchange o th e r  s t a t e  land  f o r  
m en ta l h e a l th  t r u s t  land  under th e  p rocedu res  
s e t  o u t in  AS 38.50;

(3) may c o r r e c t  e r r o r s  o r  om iss ion s in
th e  l e g a l  d e s c r i p t i o n s  o f m en tal h e a l t h  t r u s t
land .

(c) The commissioner s h a l l  adop t 
r e g u l a t i o n s  under AS 44.62 (A dm in is tra t iv e  
P rocedu re  Act) to  implement t h i s  s e c t i o n .  The 
r e g u l a t i o n s  adop ted  under t h i s  s u b s e c t io n  
must, a t  a minimum, add re ss

(1 ) m ain tenance o f th e  t r u s t  lan d  base ;
(2 ) management f o r  th e  b e n e f i t  o f  th e  t r u s t ;
(3) management f o r  long-term s u s ta in e d  

y i e l d  o f  p ro d u c ts  from th e  land ; and
(4) management fo r  m u l t ip le  u se  o f  t r u s t  land .

Thus, t o  t h e  e x t e n t  t h a t  t r u s t  p r i n c i p l e s  imposed by th e  Enabling

Weiss v . S t a t e
4FA-82-2208 C i v i l
MD&O 18



Act do n o t c o n f l i c t ,  g e n e ra l  s t a t e  land law w i l l  app ly . The 
r e g u l a t i o n s  which a re  to  be adopted must ad d re s s  th e  fo u r  l i s t e d  
management p r o v i s i o n s .22 HB 201 r e q u i r e s  t h a t  a s e p a r a t e  u n i t  o f 
DNR be e s t a b l i s h e d  whose r e s p o n s i b i l i t y  i s  to  manage th e  t r u s t

a jland . HB 201 § 22. The land management p ro v i s io n s  in  s e c t io n s  
17-18 and 22 ta k e  e f f e c t  immediately and remain in  e f f e c t  whether 
o r n o t th e  s e t t l em e n t  i s  approved by th e  December 15 d e a d l in e .  See
HB 201 §§ 17, 22, 4 8 ,  5 2 .

HB 201 p u rp o r t s  t o  c o n f i r m  an d  r a t i f y  th e  1978 r e d e s ig n a t io n  
o f o r i g i n a l  t r u s t  l a n d s  n o t  re tu rn e d  to  th e  r e c o n s t i t u t e d  t r u s t .  
S e e  HB 201 § 41. HB 201 a l s o  p r o v i d e s  th e  l e g i s l a t u r e ' s  e s t im a te  
o f th e  amount f o r  p a s t  m e n t a l  h e a l th  e x p en d i tu re s .  HB 201 § 4 2 . 25

The improvements to  A la sk a 's  mental h e a l th  program enac ted  
under Chap ter 66 a r e  made e f f e c t i v e  by th e  s e t t l e m e n t  p ro v is io n s  
o f HB 201 w ith  on ly  a few amendments. Se£ HB 201 SS 19-21, 30-36,
37; Ch. 66 § 26-48. The program p o r t io n  o f th e  Chap ter 66
s e t t l e m e n t  has invo lved  l i t t l e  c o n tro v e rsy ;  most r e g a rd  th e  program

These fo u r  management p r i n c i p l e s  a r e  d e r iv e d  from a 
monograph e n t i t l e d  "The School T ru s t  Lands: A F resh  Look a t
Conven tiona l wisdom" by  F a ir f a x ,  Souder, and Goldenman. Exh. B 
( e v id e n t ia ry  h e a r in g ) . The a r t i c l e  i s  p u b l ish ed  a t  22
Environmenta l Law 797.

24The p roposed  s e t t l em e n t  agreement r e q u i r e s  t h a t  d u r in g  th e  
development o f th e  i n i t i a l  p o l i c i e s  and p ro cedu re s  f o r  th e  s e p a r a t e  
DNR u n i t  managing t r u s t  land , DNR w i l l  c o n s u l t  w ith  a t r a n s i t i o n  
team o f r e p r e s e n t a t i v e s  from th e  b e n e f ic ia r y  community. S e t t lem en t 
Agreement, a r t .  V, § 6, a t  13-14 (June 10, 1994). Commissioner 
Noah t e s t i f i e d  t h a t  he i s  do ing  so.

25Th is  p ro v i s io n  becomes im po rtan t on ly  i f  t h i s  a t tem p t a t  
s e t t l e m e n t  does n o t succeed .
Weiss v. S t a t e
4FA-82-2208 C i v i l
MD&O 19



IV. STANDARD FOR PRELIMINARY APPROVAL
Under A laska C iv i l  Rule 23(e), a " c l a s s  a c t i o n  s h a l l  no t be 

d ism issed  o r  compromised w ith ou t th e  app rov a l o f th e  c o u r t ,  and 
n o t i c e  o f th e  p roposed d i sm is s a l  o r compromise s h a l l  be g iv en  to  
a l l  members o f th e  c l a s s  in  such manner as th e  c o u r t  d i r e c t s . "  
A laska R. Civ. P. 23(e). Because th e  A laska r u l e  i s  i d e n t i c a l  to  
th e  f e d e r a l  r u le ,  f e d e r a l  c a se s  may p ro v id e  gu idance in  i t s  
a p p l i c a t i o n  t o  th e  p re s e n t  ca se . See S t a t e  v. A lex . 646 P .2d 203, 
213 (Alaska 1982). The s e t t l em e n t  app rova l p ro c e s s  in  c l a s s  a c t i o n s  
i s  composed o f fo u r  p a r t s :  (l) p r e l im in a ry  app rov a l o f  th e
s e t t l e m e n t  by th e  c o u r t ;  (2) n o t i c e  t o  t h e  c l a s s ;  (3) a formal 
f a i r n e s s  h e a r in g ;  and (4) f i n a l  app rov a l by th e  c o u r t .  See Manual 
f o r  Complex L i t i g a t i o n .  Second § 30.43, a t  241 (West 1985) r"MCL 
i d ] " .  The p rim ary  purpose behind c o u r t  ap p rov a l o f th e  s e t t l em e n t  
o f a c l a s s  a c t i o n  i s  th e  p r o t e c t io n  o f c l a s s  members "whose r i g h t s  
may n o t have been g iven  due reg a rd  by th e  n e g o t i a t i n g  p a r t i e s . "  
O f f i c e r s  f o r  J u s t i c e  v. C iv i l  S e rv ic e  Comn^n. 688 F.2d 615, 624 
(9th c i r .  1982).

The s ta n d a rd  f o r  p re l im in a ry  app rov a l in c lu d e s  an in q u i ry  in to  
both  th e  f a i r n e s s  and th e  adequacy of th e  p roposed s e t t l e m e n t .  In 
re_M ld-A tlan t ic  Toyota An t i t r u s t  L i t i g a t i o n . 564 F. Supp. 1379, 
1383 (D. Md. 1983). The c o u r t  must make a p re l im in a ry  e v a lu a t io n  
of th e  f a i r n e s s  o f th e  proposed s e t t l e m e n t  agreement by c o n s id e r in g

p o r t i o n  a s  a v a lu a b l e  a d d i t i o n  t o  s t a t e  law.

Weiss v . S t a t e
4FA-82-2208 C i v i l
MD&O 20



(1) appears to be the product of serious,

informed, noncollusive negotiations;

(2) has no serious deficiencies;

(3) does not improperly grant preferential

treatment to class representatives or

segments of the class; and

(4) falls within the range of possible

approval.

MCL 2d S 30.44, at 241. Preliminary approval is not a finding 

that the settlement is actually fair, reasonable, and adequate.2i 
In re MidrAtlantic_Toyota Antitrust Litigation. 564 F. Supp. 1379, 

1384 (D. Md. 1983) . Final approval of the settlement remains

discretionary with the court even after preliminary approval. 

Class Plaintiffs v .  City o f  Seattle. 955 F.2d 1268, 1291 (9th Cir. 

1992); S.E.C. v .  Randolph. 736 F.2d 525, 529 (9th Cir. 1984);

Newberg on C+ass Actions. Third Edition S 11.41, at 11-88 (3d ed. 

December 1992 & Supp. June 1993) r"Newberg on Class Actions 3d"l. 

The purpose of preliminary approval is to ascertain whether there 

is any reason to expend the time and money to notify class members 

of the proposed settlement and proceed with a formal fairness 

hearing. Armstrong v. Board of School Directors. 616 F.2d 305, 314

2*The settlement must be "fair, adequate, and reasonable" in

order to receive final court approval. E.g.. Class Plaintiffs v.

Citv of Seattle. 955 F.2d 1 2 6 8 , 1291 (9th Cir. 1992); S
30.44, at 242 ("The settlement must be fair, reasonable, and 
adequate under **he circumstances.").

w he th e r  t h e  p ro p o s e d  s e t t l e m e n t :
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(7th Cir. 1980). Notice and a formal fairness hearing would be 

"futile gestures," if the court did not find the settlement to be 

within the range of possible approval . 27 Newbera on Class A c t 19^

3d s 11.25, at n - 3 6 ;  seg In re Mid-Atlantic Tovota Antitrust 

Litigation. 564 F. Supp. 1379, 1384 (D. Md. 1983).

The court may only approve or disapprove a settlement 

agreement. MCL 2d § 3 0.41, at 2 37. The court may make suggestions 

for changes, but has no authority to directly amend a settlement. 

See Id. However, " [.■■»] othing prevents the court from receiving 

successive settlement proposals or from submitting successive 

settlement proposals to the class for its evaluation." Newberq on 

Class Actions 3d S 11.25, at 11-37 to 11-38.

The burden is on the proponents to show that a proposed 

settlement should be approved. See MCL 2d S 30.44, at 241-42; 

Newburg on Class Action. Third Edition S 11.42, at 11-94 (1992).

However, where a court r e j e c t s  a s e t t l e m e n t ,  i t  "may 
i n d i c a t e  what m o d i f ic a t io n s  would make th e  s e t t l e m e n t  a c c e p ta b le  
t o  i t . "  L i t t l e  Rock School D i s t r i c t  v. P u la sk i  Countv. 921 F.2d 
1371, 1388 (8th C ir .  1990). I f  changes fo r  th e  p roposed  s e t t l e m e n t  
a r e  su gg e s te d  in  th e  c o u r t ' s  d e c is io n ,  th e  p a r t i e s  may be a b le  to  
a g re e  on a p p r o p r i a t e  changes b e fo re  n o t i c e  i s  g iv en  t o  t h e  c l a s s .  
See MCL 2d. S 30.41, a t  237 n. 8 8 . I f  s u b s t a n t i a l  changes a re  
made, th e  agreement may be re su bm it te d  f o r  p re l im in a ry  app rova l,  
a d d i t i o n a l  n o t i c e  to  th e  class, and an o th e r  h e a r in g .  Id .
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A. Is the Proposed Settlement the Product of Serious. Informed. 
Noncollusive Negotiations?

1. Factual background

On December 30, 1993, the court denied motions for prelim­

inary approval for the Chapter 66 settlement. As early as January 

6, 1994, the State began exploring the possibility of a new

settlement. After a January 25, 1994 meeting, Mr. Volland believed 

that a mixed land and cash settlement was possible.28 Aff. Volland 

1  6 .

The State presented plaintiffs with an initial offer in mid- 

February. The plaintiff groups and third-party intervenors 

discussed the State's proposal several times. The State invited 

counterproposals from any of the plaintiff attorneys. On March 

14, Mr. Volland submitted a counteroffer to the State that 

involved the formation of a permanent endowment fund for the 

state's mental health program. See Aff. Volland 1 14. Although 

Mr. Volland submitted the counteroffer on behalf of his clients 

alone, meetings with counsel and representatives for other plain­

tiff groups convinced him that the principles of his counteroffer 

were generally acceptable to plaintiff groups. Aff. Volland, 11 

14-16. Neither Mr. Walker nor Mr. Gottstein presented a 

counteroffer to the State.

2SThe Chapter 66 settlement was a land-based settlement

without any significant cash component. The State refused to
consider a settlement with a large cash component during the
negotiations which led to the enactment of Chapter 66.

)L D I S C U S S I O N
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Mr. Volland involved other interest groups in the 

negotiations. The Public Interest Intervenors played an active 

role in negotiating the contents of the list of lands to be 

included in the reconstituted trust under HB 201. Public Interest 

Intervenors' Response, at 4 (July l, 1994). Representatives from 

the coal industry and oil and gas industry were also involved in 

the negotiation process. Mr. Volland sought to involve affected 

parties so that if a settlement was reached, it would be accepted 

broadly and would not suffer the attacks from non-parties which 

plagued the Chapter 66 settlement.

A series of meetings ensued among the State, plaintiffs' 

attorneys, and attorneys for third-party intervenors. See Aff. 

Volland, 11 16-19 (filed June 10, 1994); Aff. Harry Noah, 11 5-6 

(filed June 10, 1994); Aff. Brian Bjorkquist, 1 7 (filed June 10,

1994). By March, negotiations over land focused on identifying 

lands from those which had been proposed as substitute lands 

during the Chapter 66 settlement implementation which would also 

satisfy the concerns of the Public Interest Intervenors. Aff. 

Volland, 1 16. Negotiations also dealt with the desire of Weiss 

and AMHA to expand the list of returnable original trust lands. 

I d L

Numerous meetings between the various parties occurred, pri­

marily to negotiate land issues. Sgg Aff. Volland, 11 18-20. On 

April 15, the state responded to the counterproposal with 

additional changes, including management of trust land by DNR.
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Aff. Volland 1 20. Discussions during mid-April also appear to 

have frequently involved the cash endowment. Aff. Volland, 1 21- 

23.

Mr. Volland apparently interpreted a letter sent to him by 

Mr. Gottstein dated April 19th as supporting his counterproposal 

and authorizing him to pursue settlement on those terms. See Aff. 

Volland f 21. On the other hand, Mr. Gottstein viewed the letter 

as confirming an actual agreement between plaintiffs' counsel made 

at a previous meeting. S e e  Aff. Gottstein, at f 9, Exh. A (filed 

July 1, 1994); H.L. M/Prelim. Appr., Exh. D (June 10, 1994).

On April 25, Mr. Volland attended a meeting with represen­

tatives of beneficiaries; they were generally supportive of the 

proposal with the exception of certain land management provisions. 

Aff. Volland 1 2 l . Around April 22, Mr. Walker and Mr. Gottstein 

announced they would not recommend the proposed settlement to 

their clients. Aff. Volland, 1 24.

Because all counsel for the plaintiffs did not agree to the 

basic terms of the settlement, the State was unwilling to com­

pletely abandon its pursuit of an independent legislative 

resolvition of the litigation. Aff. Volland, 1 27. For this

reason, HB 201 has different effective dates and conditions for 

the various provisions. As a result of efforts by counsel for 

Weiss and AMHA, last minute amendments to the bill included 

section 47, which permits the governor to extend the December 15th 

deadline by 45 days if the extension is made by November 30, 1994.
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Between l a t e  Janua ry  and th e  f i n a l  n e g o t i a t i o n s  f o r  HB 201 in  
May, p l a i n t i f f s '  coun se l h e ld  s e v e r a l  m eetings w ith  members o f th e  
mental h e a l th  community to  d i s c u s s  th e  s e t t l e m e n t  p ropo sa l.  
Although no t a l l  s e t t l e m e n t  n e g o t i a t i o n  s e s s io n s  were a t te n d ed  by 
a l l  coun se l, co un se l f o r  a l l  p l a i n t i f f s  and t h i r d  p a r t i e s  were 
k ep t informed abou t n e g o t i a t i o n s  and were i n v i t e d  t o  a t te n d  
s e s s io n s  a p p ro p r i a t e  to  t h e i r  i n t e r e s t s .  There have been no 
a l l e g a t i o n s  o f e x c lu s io n  from n e g o t i a t i o n s .

2. S e r iou s ,  informed, n o n co l lu s iv e  n e g o t i a t i o n s
In o rd e r  to  w a rran t p re l im in a ry  app rov a l,  s e t t l em e n t  

n e g o t i a t io n s  must be s e r io u s ,  informed, and n o n c o l lu s iv e .  MCL 2d 
S 30.44, a t  241. Weiss and AMHA concede t h a t  " th e  n e g o t i a t io n s  
were conducted s e r i o u s l y  by a l l  p a r t i e s  in  th e  sen se  t h a t  everyone 
worked very  ha rd  a t  i t "  and H.L and Bosel "were e a rn e s t  
n e g o t i a t o r s . "  Weiss Opp. to  P re lim . Appr., a t  8. However, Weiss 
and AMHA a s s e r t  t h a t  t h i s  p roposed  s e t t l e m e n t  was n o t t h e  p roduc t 
o f s e r io u s ,  informed, n o n c o l lu s iv e  n e g o t i a t i o n s .

Weiss and AMHA a s s e r t  t h a t  th e  n e g o t i a t i o n s  were n o t s e r io u s  
because (1) Bosel and H.L. d id  no t pay a p p r o p r i a t e  a t t e n t i o n  to  
d e t a i l ,  and (2) th e  s t a t e  i n s i s t e d  on p u rsu in g  i t s  l e g i s l a t i o n  to  
a t tem p t t o  improve i t s  l i t i g a t i o n  p o s i t i o n . 29 The c o u r t  d i s a g r e e s .

29HB 201 c o n t a in s  many p ro v i s io n s  d e s ig ned  t o  a s s i s t  t h e  S ta te  
in  l i t i g a t i o n .  S e c t io n  l  c o n ta in s  a long l i s t  o f l e g i s l a t i v e  
f in d in g s  which e s s e n t i a l l y  s e t  o u t th e  S t a t e ' s  l i t i g a t i o n  p o s tu re .  
The n on- se t t lem en t p r o v i s i o n s  would r e c o n s t i t u t e  th e  m en ta l h e a l th  
land s t r u s t  w ith  c e r t a i n  o r i g i n a l  m en ta l h e a l th  t r u s t  lan d s  and
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The court finds that Bosel and H.L. paid attention to detail. Mr. 

Volland carefully considered the proposals made by Mr. Walker and 

Mr. Gottstein. Except where he disagreed with the analysis, Mr. 

Volland actively attempted to include their suggestions in the 

ultimate product. He was not always successful. However, the 

essential characteristic of negotiation and settlement is that 

everyone makes some concessions and no one gets everything 

desired. The State's insistence on pursuing the non-settlement 

provisions of HB 2 01 does not mean the negotiations were not 

serious. When it was apparent that not all of the plaintiffs' 

attorneys were willing to enter into the agreement, the State 

recognized that final approval could be denied. The State went 

forward with its contingency plan. The State submitted the first 

settlement proposal in February and later responded to plaintiffs' 

counterproposal. While parts of the legislation obviously were 

intended to pressure plaintiffs to agree to a settlement and to 

discourage challenges to the settlement agreement and appeals from 

approval if obtained, this does not mean the State was not serious 

in negotiations.

Weiss and AMHA assert that attorneys for H.L. and Bosel were 

not sufficiently informed about land issues to the extent

substitute lands (the same lands as those in the settlement), and 
declare a set-off of $1.32 billion from 1978 to 1994. HB 201 §S 
40-42. If valid, the result of litigation would be reconstitution 

of the trust with the same lands contained in this settlement. 
There would be no other benefits to the class and no cash component 
for the fund.

Weiss v . S t a t e
4FA-82-2208 C i v i l
MO&O 27



necessary to negotiate the complex land issues in the interest of 

the class. Weiss and AMHA assert that Mr. Gottstein is the most 

knowledgeable about land issues among plaintiffs' attorneys. They 

argue that Mr. Volland and Mr. Jessee used improper valuation 

numbers in evaluating the proposal. They argue that it was error 

to include 116,000 acres in the Salcha area that has only been 

selected by the State and is subject to a military withdrawal. 

They argue that the failure to include favorable terms from the 

Chapter 66 settlement such as survey at state expense and warranty 

of title demonstrate that counsel were not sufficiently informed.

The court disagrees and finds that Mr. Volland and Mr. Jessee 

were sufficiently informed. It is true that they do not have the 

most experience in these land issues among plaintiffs' attorneys. 

However, they did not operate in a vacuum. They made extensive use 

of the expertise found in the Mental Health Trust Lands Project.30 

The vast majority of lands to be included in the reconstituted 

trust under this proposed settlement agreement were lands proposed 

for inclusion in the reconstituted trust under the Chapter 66 

proposed settlement by Weiss and AMHA.31 Moreover, all attorneys, 

including Mr. Gottstein, were involved in the negotiation of the

30The Mental Health Trust Lands Project was established by Mr. 

Walker and Mr. Gottstein for implementation of the Chapter 66 
settlement. The Project, had many land experts employed. It also 
contracted with other experts.

3lOf the land types listed in Exhibit A (evidentiary heaxing) 

to be in the trust only four categories were not substitute lands 
proposed by the Lands Project under Chapter 66 implementation. 
They total one percent of estimated value.
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land l is t for this proposed settlement. The questioned values 
were ones supplied by the Lands Project; they were not ones 
developed by Mr. Volland or Mr. Jessee. Finally, no agreement of 
this magnitude is perfect and in settlement no one gets everything 
desired. The court does not believe that any purported "errors" 
were the result of counsel not being informed.32

Counsel for Weiss and AMHA contend there are indications of 
collusion between the State and counsel for E.L. and Bosel. Weiss 
Opp. to Prelim. Appr., at 11. They contend that counsel for H.L. 
and Bosel violated an agreement with counsel for Weiss and AMHA

I t is true that the inclusion of the 116,000 acre Salcha 
parcel is problematic. At least part of the problem was recognized 
in the proposed settlement agreement. The provision states:

d. Replacement of Mineral Estate Only Parcel from 
"Other State Land To Be Designated as Mental Health 
Trust Land, April 28, 1994"
The State and beneficiary p la in tiffs who are parties 

to the Settlement Agreement shall by August 1, 1994,.
identify for purposes of replacing land, an area of 
mineral estate only land at least equal in acreage and 
at least equal in revenue generating capability (i.e.. 
estimated mineral value) to the land to be replaced 
within portion(s) of the approximate 116,000 acre Salcha 
mineral estate only parcel F-82863 (with errors or 
omissions in the legal description, i f  any, corrected) 
listed in "Other State Land To Be Designaced as Mental 
Health Trust Land, April 28, 1994" that are now known to 
be contaminated with or affected by hazardous substances,
(i.e . the Stewart Creek Impact Zone, which is generally 
identified on the map attached as Exhibit 2), unless 
otherwise agreed to by the parties. The parties shall 
also attempt to minimize the impact, i f  any, the 
replacement of land may have on the development potential 
of the Salcha mineral estate only parcel F-82863.

Attachment B to Settlement Agreement, at 1 (June 10, 1994).
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set out in Mr. Gottstein*s le tte r of April 19. Aff. Walker, 
132-34 and Exh. 36 (filed July l, 1994). They assert that counsel 
for H.L. and Bosel gave up the requirement of adequate funding 
from the general fund for the mental health program and then 
negotiated away the "endowment concept" for the trust. They 
assert that supporting legislation with the December 15 deadline 
is collusive, especially in ligh t of the known constitutional 
issue regarding the Trust Authority's ab ility to spend the income 
of the trust without further legislative authorization.33 They 
assert that the negotiation of a "confusing" agreement is further 
evidence of collusion.

The court disagrees and finds that the agreement is not the 
product of collusion. The court finds that the attorneys had 
legitimate disagreements over the interpretation of the ir April 
agreements. The court finds that counsel for Bosel and H.L. 
negotiated in good fa ith with the interests of the class in mind. 
Moreover, counsel for Weiss and AMHA were free to negotiate 
directly with the State throughout the process. There can be 
disagreement about the result, but the process was fa ir and non­
collusive.

In summary, the court concludes that the proposed 
settlement is the product of serious, informed, noncollusive 
negotiations.

33The point is that the deadline precludes testing the 
constitutionality of the Trust Authority's power in the Alaska 
Supreme Court.
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B. Is_the__Proposed Settlement without Serious Deficiencies?
Weiss and AMHA have raised seven points which they assert are 

serious deficiencies which should preclude preliminary approval:
(1) termination by appeal; (2) unenforceability of the settlement;
(3) indefinite terms; (4) inva lid ity of the land lis ts ; (5) 
d ifficu ltie s with DNR's work; (6) ille g a lity of the management 
regime; and (7) lack of effective control by the Trust Authority. 
Each issue w ill be discussed.

The settlement provisions of HB 201 and HB 371 are effective 
only i f  the December 15 deadline is attained for dismissal of this 
action and the conclusion of a ll appeals. HB 201 S§ 37, 48-51. 
The proposed settlement agreement provides that i f  this court 
dismisses this action after fina l approval of the settlement, but 
the deadline is missed because of an appeal, any party can seek 
re lie f under Alaska C ivil Rule 60(b)(6). Moreover, the parties 
have agreed that "the failure of the settlement provisions of HB 
201 and HB 371 to become effective would ju s tify seeking re lie f 
from judgment and no party shall oppose such a motion." 
Settlement Agreement, art. VI, sec. 7, at 17 (June 10, 1994).
Weiss and A M H A  argue that any party's ab ility to terminate the 
agreement by fil in g  an appeal is a serious deficiency.

The court agrees that the effect of appeal on the settlement 
provisions is problematic. In essence, despite the investment of 
many hours and significant money by everyone in the approval
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process, any party can destroy the settlement by fil in g  an appeal 
from a grant of fina l approval.34 Nevertheless, the court does not 
see this as a problem sufficient to warrant denial of preliminary 
approval. Although time and money w ill be wasted i f  the process 
fa ils because of a missed deadline, the claims of the class w ill 
not be adversely impacted. They w ill be in the same position that 
they would be i f  preliminary approval was denied. Moreover, i f  
the settlement fa ils for this reason, i t  w ill be known soon —  no 
later than the end of January 1995. The lost time should not 
adversely impact the class or its claims.

Weiss and AMHA's second point relates to the enforcement of 
the settlement. They question the enforceability of three aspects 
of settlement: (1) the "endowment concept";35 (2) correction of
land l is t problems; and (3) the payment of the $200 million to the 
trust, especially the $25 million designated to come from the sale 
of DNR's land sale contract portfo lio [see HB 371 § 1(a)].

I t  is true that there is no guarantee in th is proposed

The parties favoring settlement informed the court at the 
evidentiary hearing that they are looking for a solution to the 
problea. However, the court doubts a solution can be found. 
Assuming the court issues and distributes a decision granting fina l 
approval on the date scheduled (November 15) , a dissenter could 
wait un til December 15 to f i le  a notice of appeal. Even i f  the 
governor had opted for the permissible 45 day extension of the 
deadline, the Supreme Court would have only 45 days to act. There 
are few cases in the history of the state which have been decided 
within 45 days of the date the notice of appeal was filed .

35The court understands this term as used here to mean a Trust 
Authority with freedom to spend trust income without legislative 
approval.
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settlement that the Trust Authority's power or, indeed, its 
existence w ill not be changed by a future . legislature. I t is 
important to focus on what remedy is provided i f  the legislature 
makes a material change in the provisions of HB 201 which create 
the Trust Authority. The portions of HB 201 which create the 
Trust Authority are incorporated into the proposed settlement 
agreement.36 Settlement Agreement, art. I, sec. 1. I f the 
legislative change was material, the class would be entitled to 
invoke the remedy found in art. VI, sec. 5: they would be free to
f i le  a new action asserting a ll the claims they have today.37 
While there are no guarantees, the fact that th is litiga tion would 
begin anew should provide a reason for future legislatures not to 
act detrimentally to the class. There are risks associated with 
this which should be analyzed by the class; the court does not 
believe the risks are so great so as to require denial of 
preliminary approval.

Weiss and AMHA point out that there are known and identified 
problems with the land l is t to reconstitute the trust adopted by 
the legislature in HB 201. They assert that those problems can 
only be corrected with legislation. Since no one can say what the 
legislature w ill do, there are no guarantees that the changes w ill

36The Settlement Agreement does not use the word 
"incorporate." However, at the evidentiary hearing, the court 
ensured that incorporation was the intent of the agreement.

37The court ensured at oral argument that i t  was the State's 
intent that i f  there was a material change, the class would have 
a ll claims they have today and would be free to assert them.
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be made. The State acknowledges that some of the identified 
problems may require new legislation to correct.

Exhibit 2 to the Wareham affidav it (filed 7/1/94) lis ts many 
"errors and omissions" in the land lis ts on which the settlement 
is based. Some of the problems are serious, e.g. . the 116,000 
acre parcel near Salcha which is not. like ly to be conveyed, other 
problems are insignificant, e.g. . lis ting a parcel on both the 
conveyable l is t and the non-conveyable l i s t . 38 There are certainly 
a number of technical corrections which need to be made; i t  is 
possille that many w ill require new legislation. Some errors may 
be corrected under DNR's authority to exchange trust land with 
other state land and to "correct errors or omissions in the legal 
descriptions of mental health trust land." HB 201 S 17 (to be 
codified as AS 38.05.801(b)(2) and (3 )).39 However, i t  is like ly

38The court views this as insignificant because the l is t that 
controls should be the conveyance lis t .

39Article I I I of the Proposed Settlement Agreement provides a 
process for correction of technical problems with the lands lis t :

1. The parties agree that any omissions, 
ovarinclusions, inconsistencies or errors now known or 
discovered in the lis ts of original and substitute trust 
lands transferred to the trust pursuant to Sections 
40(a)(1)&(2) of HB 201 shall be resolved as follows:

(a) The State and the p la in tiffs , and the State and 
the Trust Authority, once established, shall identify to 
ths other party any omissions, overinclusions, 
inconsistencies or errors in the lis ts of original and 
substitute trust lands as soon as such problems are known 
or discovered, along with such information or other 
explanation as is necessary to determine the reason for 
the claimed omission or error.

(b) Any errors or omissions to the legal 
descriptions of the lis ts of original and substitute 
lands submitted pursuant to Sections 40(a)(1)&(2) of HB
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that not a ll problems can be corrected without new legislation.
The court views this as a problem. I t is essential that the 

beneficiaries obtain the benefit of their bargain. The 
beneficiaries are not assured of the benefit of the bargain i f  
they are dependent on an act of a future legislature. The parties 
favoring settlement have advised the court that they are looking 
for a solution. The court believes they should have an 
opportunity to find one. I f they have not found a solution by the 
time of the fina l approval hearing, the court (and the 
beneficiaries) w ill be forced to examine the degree of risk posed 
by the problem and the impact on the settlement i f  no solution is 
found.40 However, the court w ill not deny preliminary approval on

201 necessary to accomplish the intent of the parties 
shall be corrected by the Department of Natural Resources 
(DNR) pursuant to the authority granted DNR under Sec.
17 of HB 201.

(c) Any additions, deletions, or substitutions to 
the l is t of original and substitute lands transferred to 
the trust pursuant to Sections 40(a)(1)&(2) necessary to 
accomplish the intent of the parties shall be obtained 
by legislative amendment or by transfer, exchange, or 
conveyance.

(d) As of the date of executing this agreement, the 
parties have identified in Attachment B the in it ia l 
omissions, overinclusions, or substitutions to the lis ts 
of original and substitute lands transferred to the trust 
pursuant to Sections 40(a)(l)&(2) which they agree to 
correct pursuant to the terms of (b) and (c) above.

Settlement Agreement, at 5-6.
40I t  is certainly possible that failure to find a solution to 

the problem associated with the Salcha property could lead to non­
approval. The acreage is large -- 116,000 acres, over 10% of the 
reconstituted trust acreage. The court does not know the value of 
the parcel, but assumes i t may also be significant.
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th is basis.
The fina l enforcement issue raised by Weiss and AMHA relates

to the enforceability of the "promise to pay the $200 m illion."
Weiss Opp. at 17 (filed July 1, 1994). Weiss and AMHA argue that
unless the fu l l $200 million is in the trust fund at the time of
dismissal, the State's promise to pay is unenforceable under
artic le IX, section 13 of the Alaska Constitution. Weiss Opp. at
17. The constitutional provision states:

No money shall be withdrawn from the treasury 
except in accordance with appropriations made 
by law. No obligation for the payment of 
money shall be incurred except as authorized 
by law. Unobligated appropriations
outstanding at the end of the period of time 
specified by law shall be void.

Alaska Const., art. IX, § 13.
HB 371 appropriated $200 million to the "mental health trust

fund" from these sources in these amounts:
Mental health trust income account $ 33 million

balance on 6/30/95 
DNR - mental health trust income in $ 11.7 million

the general fund 
Proceeds from sale of DNR land $ 25 million

sale contracts portfolio 
Budget reserve fund $130.3 m illion

These funds were appropriated. Moreover, section 1(e) of HB 371
provides that the appropriations "do not lapse." Thus, the only
way the fund would not receive the sums is i f  they do not exist.
The only item whose future existence is questioned is the proceeds
from DNR land sale contract portfo lio . DNR is currently in the
beginning stages of offering the portfo lio for sale. Commissioner
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Noah has recently begun inquiries regarding other sources of 
revenue to replace this item i f  i t  is unavailable. The court views 
the possible unavailability of the $25 million as a problem. 
However, there is a reasonable probability that i t  w ill be resolved 
by the time of fina l approval. I f i t  is not resolved, the court 
and class members w ill have to evaluate the agreement in that 
ligh t. The court does not find the problem to be a deficiency 
which precludes granting preliminary approval, but i t  may be an 
issue for consideration at fina l approval.

The third "serious deficiency" argued by Weiss and AMHA
relates to their criticism that the proposed settlement agreement 
"is very unclear as to very c ritic a l terms." The court disagrees. 
To the extent that important issues were highlighted at the
evidentiary hearing, the questions of interpretation were resolved 
by ascertaining the intent of the parties.41 In ligh t of the fact 
that the assumed ambiguities were resolved in the beneficiaries' 
favor, there is no risk to the class from them.

Weiss and AMHA next assert that the land lis ts are of
"questionable va lid ity ." Weiss Opp. at 18 (filed July 1, 1994). 
The claim is made that the land lis ts do not identify the 
boundaries of a large number of parcels. Admittedly, the lis ts do

4lSpecifically, the state stated its intent was (1) that the 
trust would not be charged for access to state land; (2) that i t  
intended that the settlement provisions of HB 201 were incorporated 
into the agreement; and (3) that i f  the remedy provisions of art. 
VI, sec. 5 were invoked, the p la in tiffs could reassert a ll claims 
they have today.
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not contain legal descriptions. The court does not find that to 
be a serious deficiency. The court expects further evidence i f  the 
parties actually believe that approval should be denied on this 
basis.

Weiss and AMHA assert that "DNR is unlikely tc accomplish the 
required land work accurately or in a timely manner.'* Weiss Opp. 
at 19 (filed July 1, 1994). This argument is not supported by any 
admissible evidence.42 At this point i t  would be mere speculation 
to conclude that DNR cannot do the job i t  is required to do.

Weiss and AMHA argue that the management regime under the 
proposed settlement is illega l. They assert that the settlement 
would have to have the standard that the trust be "managed solely 
in the best interests of the beneficiaries under private trust law 
principles." Weiss Opp. at 20 (filed July 1, 1994).

HB 201 requires that trust land be "managed consistent with 
the trust principles imposed on the state by the [Enabling Act]," 
but specific trust management standards are not specified in either 
HB 201 or the proposed settlement agreement. HB 201 §17. To the 
extent not inconsistent with the Enabling Act, the trust lands are 
subject to the same provisions of law applicable to other state 
lands. HB 201 requires DNR to adopt management regulations
which must address at least four management principles:

l a ) maintenance of the trust land base;
(2) management for the benefit of the

43The opposition referred to the affidavit of Ms. Hayes, which 
was struck because she was unavailable for cross-examination.
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trust;
(3) management for long-term sustained 

yield of products from the land; and
(4) management for multiple use of trust

land.
HB 201 s 17 (to be codified as AS 38.05.801(c)).43 DNR is required 
to consult with the trust authority before adopting regulations 
under AS 38.05.801(c). HB 201 S 9 (to be codified as AS 
37.14.009(a)).

The statute and agreement are intentionally vague on the issue 
of the required management standard. In order to assure the 
support of the environmental and resource industry interest groups, 
language acceptable to a ll was adopted. The battle, i f  there is 
to be one, was reserved for the regulatory process. I t  is 
important that the class understand that i t  may require more 
litig a tion to ensure that regulations actually comply with the 
Enabling Ac a. Of course, i t  is possible that DNR w ill adopt 
regulations that satisfy the Act. I t is also possible that a ll 
interest groups can be accommodated in the regulatory process. 
However, there are risks of future litiga tion presented by this 
approach.

The court disagrees with Weiss and AMHA regarding the 
ille g a lity of the standard. What the class is entitled to is 
management under the requirements of the Enabling Act. This

43These standards were promoted by Mr. Volland based on the 
artic le by Fairfax, e£ al. discussed earlier. I f  there is 
legislative history to the effect that the Fairfax artic le was 
considered by the legislature, the court's concerns about the 
standards would be greatly alleviated.
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legislation cannot diminish those requirements because of the 
supremacy of federal law; this statute does not purport to diminish 
those requirements. I f the Enabling Act requires management solely 
in the interest of the beneficiaries and under private trust 
principles, HB 201 does not displace that standard. The treatment 
of the issue in the settlement means that i t  may require further 
litiga tion to achieve the result. The court does not believe this 
is a serious deficiency. I t is an issue which the class and court 
must analyze in fina l approval.

Finally, Weiss and AMHA argue that "lack of effective control 
of trust management by the Trust Authority is a serious 
deficiency." Weiss Opp. at 20 (filed July 1, 1994). Essentially, 
they argue that DNR management of trust lands without more control 
and supervisory authority by the Trust Authority results in a 
serious deficiency.

The court agrees with Weiss and AMHA that DNR's past trust 
management has been substandard. DNR generally has managed the 
lands as i f  there was no mental health lands trust and as i f  DNR 
had no fiduciary obligations to the beneficiaries of the trust. 
However, there are certain factors which indicate that past 
behavior may not be the best indicator of the future.

HB 201 requires DNR to establish a separate trust management 
unit to manage the reconstituted mental health trust lands. 
Personnel in the separate trust unit w ill be applying only trust 
management principles and working under one set of policies and
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regulations. Management of trust land through this separate unit 
should make DNR more cognizant of its fiduciary responsibilities 
with regard to trust lands.

Commissioner Noah has acknowledged that with or without 
settlement DNR must change its management of trust lands. For the 
f ir s t time in the court's memory, someone in authority in DNR has 
acknowledged DNR's fiduciary obligations toward the trust 
regardless of th is litig a tio n and that DNR has not met those 
obligations in the past. To the extent that acknowledgement is the 
f ir s t step to cure, this is a hopeful sign.

The court concludes that this is not a serious deficiency in 
the settlement. I t may be a concern for the class, but i t  does not 
automatically bar approval in the court's analysis. First, the 
court sees the hopeful signs noted. Second, i f  th is case goes to 
litig a tion , the class w ill like ly have DNR management of trust 
land.44

The court has also examined the settlement for serious 
deficiencies. None has been found.

For these reasons, the cDurt concludes that the settlement 
does not have serious deficiencies which would preclude preliminary 
approval.

I t  is possible that the "trustee" could be removed. 
However, the court is not aware of any instance where the trustee 
of a public land trus t has been removed by a court.
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C. is. the Proposed Settlement without Improper Preferential
Treatment of Segments of the Class?
The program portion of the settlement has changed l i t t l e  since 

the Chapter 66 proposal, and the court previously found no 
preferential treatment in that settlement. See Memorandum Decision 
and Order at 103-07 (Dec. 30, 1993). The program prio rities in 
Chapter 66 do not favor any of the four major subgroups within the 
class. Memorandum Decision and Order at 104 (Dec. 30, 1993). No 
funds w ill be distributed directly to class representatives or 
other class members. The trust w ill be managed for the benefit of 
a ll trust beneficiaries.

Disparate treatment is possible, although not probable, under 
the HB 201 funding scheme. H.L. and Bosel expect the grants and 
contracts issued directly by the Trust Authority using money from 
the trust income account to fund services or programs which supple­
ment the state's basic mental health program rather than for the 
basic program its e lf. See H.L. M/Prelim. Appr., at 19, 23.
Assuming that to be true, i f  membership on the board of trustees 
of the trust authority becomes unbalanced, i t  is possible that some 
beneficiary groups might receive preferential treatment. However, 
this is mere speculation. A balanced membership within the Trust 
Authority's board of trustees should result in a balanced 
distribution among beneficiary groups of money from the trust
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income account.45
The court concludes that the proposed settlement does not 

contain any preferential treatment of a segment of the * 3s to an 
extent that would preclude preliminary approval.

D- OSES-the ?PJL9P.vS?d Settlement Fall within the Range of Possible

There is no purpose in sending notice of a proposed settlement 
to the class i f  i t  does not appear preliminarily to be within the 
range of approval. Liebman v. J.w. Petersen Coal & Oil Co.. 73 
F.R.D. 531, 535 (N.D. 111. 1973). In order to determine whether 
a settlement is within the range of possible approval, the court 
must make a preliminary evaluation based on the general standards 
for fina l approval of "fairness" and "adequacy" within the unique
context of preliminary approval. In Efi Mid-Atlantic Tovota
Antitrust L itiga tion . 564 F. Supp. 1379, 1383-85 (D. Md. 1983).
Final approval requires a finding that the settlement as a whole 
is "fa ir , adequate, and reasonable." Class P la in tiffs v. Citv of 
Seattle. 955 F.2d at 1291; Newbero on class Actions 3d S 11.41, at 
11-91; MCL 2d 5 30.44, at 242. However, a "settlement need not

4SWeise and AMHA argue that the Trust Authority could spend 
trust income for the benefit of someone other than the 
beneficiaries. The court concludes that the money could only be 
spent in furtherance of the integrated comprehensive mental health 
program and, thus, that is not legally possible. See HB 201 S 16 
(to be codified as AS 37. 14.041(a)(1) and AS 37.14.045(a)). As 
well, the Trust Authority has the duty to deal with trust 
beneficiaries impartially. HB 201 $ 8 (to be codified as AS 
37.14.007(b)(12)).
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provide the best or speediest re lie f imaginable to be fa ir, 
adequate, and reasonable." Officers for Justice. 688 F.2d at 636; 
see also 2 H. Newberg, Newberg on Class Actions. Second § 11.45, 
at 460-61 (2d ed. 1985 & Supp. 1992) ("[a] settlement does not have 
to be a b r ill ia n t one in order to secure jud ic ia l approval").

The most important factor in evaluating fairr.ess is a 
comparison between the like ly result of litig a tio n and the remedy 
provided in the settlement. Seg Carson v. American Brands. Inc.. 
450 U.S. 79, 88 n.14, 67 L.Ed.2d 59, 67 n.14 (1981); Armstrong. 616 
F.2d at 314; Newberg on Class Actions 3d S 11.41, at 11-93 to 11- 
94; MCL 2d. S 30.44, at 242 ("whether the interests of the class 
as a whole are better served i f  the litig a tio n is resolved by the 
settlement rather than pursued"). Other factors the court may 
consider in fina l approval include:

(1) Expense, complexity, and like ly duration of further 
litig a tio n ;

(2) Extent of discovery completed;
(3) Experience and views of counsel;
(4) Amount of opposition to the settlement;
(5) Defendant's ab ility to pay (what constitutes a feasible 

remedy);
(6) Presence of collusion in reaching a settlement.

Class Plain t if fs  v. Citv of Seattle. 955 F.2d at 1291; Araa.trgnq> 
616 F.2d at 314; Newberg on Class Actions 3d S 11.43, at 11-97. 
The court also must consider whether the interests of the class
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were adequately represented by the named p la in tiffs and counsel. 
Malchman v. Davis. 706 F.2d 426, 433 (2nd Cir. 1983). The relative 
importance of the various factors depends upon the nature of the 
claims, type of re lie f sought, and the unique circumstances of an 
individual case. Class P la in tiffs v. Citv of Seattle. 955 F.2d at 
1291; Officers of Justice. 688 F.2d at 625. In evaluating the 
fairness of a settlement, the court as well as the parties must 
remember that "compromise is the essence of a settlement." S.E.C. 
v. Randolph. 736 F.2d 525, 529 (9th Cir. 1984); Cotton. 559 F.2d 
at 1330. A settlement may compromise some potential remedies 
available to the class, i f  as a whole the settlement is fa ir, 
reasonable, and adequate. Armstrong. 616 F.2d at 315, 317.

Although this is only the preliminary approval stage, i t  is 
useful to examine whether the agreement is with'.n the range of 
acceptable results, considering those factor1 that would be 
examined at the fina l approval stage.

1. Comparison with further litiga tion
The HB 201 settlement would reconstitute the trust with land 

in the form of 550,000 acres in fee and 378,000 acres of subsurface 
estate plus $200 million cash.

The agreement purports to require most of the land to be 
conveyed to the trust authority prior to fina l approval of the 
settlement.46 Settlement Agreement, art. IV, 5 1/ at 6-7. The

46The proposed settlement agreement provides:
1. Transfer of Land bv Quite la im_Dead_ And Delivery
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proposed settlement agreement states that prior to dismissal of the 
action, the State w ill tender to the court the deeds for conveying 
the listed state lands to the Trust Authority.47 Settlement 
Agreement, art. IV, § l, at 6-7.

Mental health trust land selections not yet conveyed to the 
State by the federal government w ill be conveyed as the State 
receives them. DNR w ill consult the Trust Authority when i t

of Conveyances. Land and interests in land conveyed
to the Trust Authority shall be granted in trust to the 
"Alaska Mental Health Trust Authority, trustee" by 
quitclaim deed. On or before the entry of any order for 
dismissal, the State shall tender to the Superior Court 
the required deeds conveying to the Trust Authority the 
appropriate State interest in the lands designated as 
mental health lands pursuant to Sections 40(a)(1)6(2).
Upon approval of th is settlement by the court and 
dismissal of th is action, the deeds shall be placed in 
escrow for delivery to the Authority upon its request.
The parties recognize that certain of these deeds w ill 
use parcel numbers which reference the State maps that 
describe the lands in Attachment A in lieu of fu l l legal 
descriptions and, accordingly, may not be in recordable 
form at the time they are tendered to the court. The 
State agrees to use its best efforts and to work with the 
Authority to complete the preparation of recordable deeds 
for delivery to the Authority as soon as practicable 
after dismissal.

Settlement Agreement, art. IV, § 1, at 6-7 (June 10, 1994).
The conveyances from DNR to the Trust Authority probably 

w ill not be complete before the case is dismissed under the present 
compressed schedule. See Weiss Opp. at 19. The HB 201 settlement 
agreement acknowledges that fu ll legal descriptions may not be 
available at the time the deeds are tendered to the court. 
Settlement Agreement, art. IV, $ l ( at 7 (June 10, 1994). Some 
parcels are like ly to be described only with parcel numbers 
corresponding to numbered parcels on DNR maps. Id. The State 
"agrees to use its best efforts and to work with the [Trust] 
Authority to complete the preparation of recordable deeds for 
delivery to the Authority as soon as practicable after dismissal." 
Settlement Agreement, art. IV, $ 1, at 7 (June 10, 1994).
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determines the annual conveyance prio rities submitted to the Bureau 
of Land Management. Settlement Agreement, art. IV, S 9, at 11 (June 
10, 1994). In addition, i f  the land parcels eventually conveyed 
to the State from the federal government are different from those 
described on the lis ts referenced in HB 201, the State w ill compen­
sate the trust with other land of a similar character, equal value, 
and similar revenue-producing potential. Settlement Agreement, art. 
IV, § 2 (June 10, 1994).

The Settlement Agreement contains no provision to compensate 
the trust for encumbrances that are inconsistent with the revenue- 
producing mandate of the trust. Settlement Agreement, art. IV, § 
3, at 8 (June 10, 1994). The State w ill bear the recording costs 
for a ll documents required by the agreement, but there is no 
requirement that the State pay surveying costs. Settlement
Agreement, art. IV, § 5 (June 10, 1994). Costs could be quite high 
for surveying parcel boundaries, easements, and other encumbrances. 
The Trust Authority w ill obtain quitclaim deeds only, but in the 
settlement agreement the State warranted that Mi t  has the legal 
authorization necessary to convey the land or interest in land" for 
lands to be conveyed. Settlement Agreement, art. IV, sec. 2, at 
7 (6/10/94). The agreement provides for compensation with other 
land i f  the warranty is violated. Id*

An appropriation b i l l , HB 371, has already been passed to fund 
the $200 m illion payment into the trust fund created by section 12 
of HB 201. This monetary corpus w ill be managed by the Alaska Per­
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manent Fund Corporation, which has demonstrated acceptable manage­
ment of the permanent fund for the state's o il revenues. Income 
from investment of the trust fund w ill provide some trust revenue 
even without land development. Thus, at least some income stream 
is assured from the beginning for the Trust Authority's use in 
making grants and contracts under section 16 of HB 201.

In addition, the HB 201 settlement includes the program 
improvements contained in the Chapter 66 settlement with few 
changes.48 A Trust Authority would be created whose duties include 
ensuring that trust assets are managed consistent with the Enabling 
Act [HB 201 § 9]. The Trust Authority's purpose is to ensure an 
integrated comprehensive mental health program. The Trust 
Authority would have the power to spend income from the trust 
without further leg is la tion.49 The Trust Authority must develop a 
budget for the integrated comprehensive mental health program. HB 
201 S 27 (to be codified as AS 47.30.046(a)).

HB 201 strengthens the budgeting process for the mental health 
program. F irs t, a budget for general fund appropriations is 
prepared by the Trust Authority as noted above. Second, i f  the 
governor's appropriations b i l l for funding the mental health 
program d iffe rs from the Trust Authority's budget, the governor

4tThe program improvements contained in Chapter 66 w ill be 
repealed automatically i f  the deadline for dismissal is not met. 
See HB 201 S 48.

4*The class should be aware that this provision may not 
withstand a constitutional challenge should one be raised. I t  is 
a risk to be evaluated by the class.
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must provide a report which explains the reasons for the 
differences. HB 201 § 5 (to be codified as AS 37.14.003(b)). 
Third, in the event of a veto of an appropriation, the governor 
must explain the veto in ligh t of the Trust Authority's 
recommendations. HB 201 § 6 (to be codified as AS 37.14.003(c)). 
Fourth, appropriations for the mental health program must be made 
in a separate b i l l limited only to those appropriations. HB 201 
S 7 (to be codified as AS 37.14.005(b)). F ifth , the legislature 
must issue a report explaining any differences between the Trust 
Authority's recommended general fund budget and the appropriation 
b i l l passed. Id. at AS 37.14.005(c).

In summary, the proposed settlement would provide: (1)
reconstitution of the trust with some original mental health trust 
lands, some substitute lands, and $200 m illion; (2) program 
improvements; (3) the Trust Authority; and (4) budget process 
advantages.

Litigation results are, of course, unknown. However, i t  is 
very clear that program improvements, the Trust Authority, and 
budget process advantages could not be obtained through 
lit ig a tio n .50

I t  is d if f ic u lt to compare the results of lit ig a tio n versus 
the settlement results with respect to the trus t corpus. The task

50I t  is possible that the court could order that DNR be 
removed as trustee of the lands. However, i t  is unclear what 
trustee would be appointed. Moreover, i t  would be an extraordinary 
act to remove a trustee of a public trust named by the Congress.
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is d if f ic u lt in part because of the d iffic u lt ie s of assessing 
litig a tion risk for lands to be returned to the trust, and more 
importantly, because of problems with valuation. The court w ill 
analyze the issues from various perspectives.

I f  HB 201 is valid, the result of further litig a tio n is clear. 
The trust would be reconstituted with exactly the same lands as 
those in the settlement. The trust would be managed by DNR. The 
class would not receive the other benefits of the settlement: $200
million, the Trust Authority, the program enhancements and the 
budget advantages. I f HB 201 is valid, i t  is clear that the class 
would benefit from the settlement. However, this court has once 
before questioned the legislature's ab ility to settle the case 
unilatera lly. S e e  Memorandum Decision and Order Re: Preliminary 
Injunction, at 8-9 (July 10, 1990). Therefore, i t  is also
important to look at results of litig a tion i f  HB 201 is not valid.

In a best-case scenario, in litig a tio n the trus t would be 
reconstituted with a ll of the original mental health trust lands. 
DNR would manage the trust, unless removed as trustee by the court. 
There would be no warranty of t i t le  or survey beyond that done 
before federal patent.51 I f the p la in tiffs succeeded in having a ll 
the original trust lands returned to the trust, the trus t would not

slThe court understands the surveys to have been large "four- 
corners" surveys.
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receive any cash compensation.52 The best-case scenario is not 
very like ly because i t  is like ly that some of the original land 
would be classified as "sold."

In a worst-case scenario, in litig a tion the trust would 
receive the original mental health lands that are undisputedly not 
"sold." I t  is entirely possible, i f  not like ly , that there would 
be no cash component.53 This worst-case scenario would not occur 
unless HB 201 was declared invalid.

The court concludes that the like ly result is somewhere 
between the best and worst-case scenarios. I t  is like ly that some 
of the lMds which the State maintains have been "sold,"54 would 
not be returned to the trust. I t is also like ly that the set-off 
would be large enough that the trust would not receive cash

The State has to pay cash only to reimburse the trust for 
original trust lands "s<Id" by the State a ft^r the 1978 
legislation. See Weiss v .  State. 706 P.2d at 684. This scenario 
hypothesizes that no land would be classified as "sold."

53The court's analysis is that i t  is like ly that the State's 
set-off w il l exceed the value of lands which the court determines 
were "sold." In order for the trust to receive cash as a result 
of litig a tio n , the value of the lands "sold" would have to be more 
than the State's set-off for expenditures on the mental health 
program since 1978. See Weiss v. state. 706 P.2d at 684. The State 
has expended a substantial sum of money on the mental health 
program since 1978, though the parties dispute what sums should be 
included. In HB 201, the legislature set the amount at more than 
$1.3 b illio n . The most generous estimates of value of the entire 
original mental health trust lands are in the range of $1.9 - 2.0 
b illio n .

s4The state maintains that sales to third-party purchasers, 
the Cook In le t Regional Corporation exchange, lands used by other 
state agencies, and lands in legislative ly designated areas 
("LDA's"] were "sold."
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compensation for those "sold,, lands. One valuation55 would place 
these values on those disputed lands:

Third-party purchasers 
CIRI
State agencies 
LDA's

$150 million 
45 million 
15 million 
200 million

TOTAL $410 million
I f that valuation is correct, there is $410 million worth of land 
which distinguishes the best and worst case scenarios. Of course, 
this analysis suffers from the same problem as most others: 
whether the valuation is correct.

There has been substantial dispute about the value of these 
lands from the beginning of settlement attempts. Questions over 
value led to the demise of the Chapter 48 settlement attempt. The 
Interim Mental Health Trust Commission placed a value on original 
mental health trust lands at about $2.2 b illio n in 1989; the State 
valued the lands at about $564 million. See Interim Mental Health 
Trust Commission Final Report (Dec. 20, 1989) (filed April 3,
1990). The valuation question has not disappeared.

The court believes that two principles are important to apply 
in evaluating the valuation questions with respect to the 
settlement versus the result of litig a tion : (1) in comparing the
original trus t with the reconstituted trust, i t  is most important 
to use the same assumptions and approach; and (2) a ll valuations

ssThe court believes this valuation to be made under Chap. 66 
assumptions, but i t  is not clear.
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of the land value are based on probabilities.56 In ligh t of the 
f ir s t principle, the court w ill examine the various methods under 
the same assumptions.

Substantial valuation work was done by the Mental Health Lands 
Project to value original trust lands and proposed substitute lands 
under the Chapter 66 implementation efforts. These valuations were 
made assuming the provisions of the Chapter 66 settlement and 
therefore the values may not be sound for th is settlement. Under 
Chapter 66 assumptions, the value of the original trust lands 
totalled $1.9 b illio n . Using those same assumptions, the 
reconstituted trust is valued at $1.1 b illio n . In ligh t of the 
litig a tion risks associated with recovering a ll of the original 
lands, and the addition of $200 million and the other benefits of 
the settlement, the court concludes that evaluated this way, this 
settlement is within the range of acceptable settlements.

Mr. Erickson, an expert retained by Weiss and AMHA, asserts 
that the provisions of this settlement make the land much less 
valuable than i t  would have been under the provisions of Chapter 
66. He has made discounts for (1) DNR management,57 (2) quitclaim 
deeds versus warranty deeds, (3) lack of survey, and (4) sp lit

s*The most significant fie ld in anyone's valuation is for 
mineralized lands. However, very l i t t l e  is actually known about 
the lands. While the original lands have been the subject of 
geological survey, very l i t t l e  core d rillin g has been done. Thus 
a ll values are guesses, educated guesses, but guesses nonetheless.

57Mr. Erickson assumes the worst: the trust w ill be managed
under the rules applicable to other state lands with no concern for 
the fact i t  is trust land.
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estate and access problems. Under his evaluation, the land in the 
reconstituted trust is worth $566 million to which he adds the $200 
million cash for a grand to ta l of $766 million for the settlement. 
He did not perform the same calculations for the original trust 
lands, and i t  is important not to compare that number to $1.9 
b illio n because the numbers are based on different „ sumptions.

No one provided the court with a breakdown of the $1.9 b illio n 
valuation so that Mr. Erickson's approach could be applied to 
obtain a value of the original mental health trust lands. In order 
to provide the best comparison possible with the limited data 
available to the court, the court has taken the Interim Mental 
Health Trust Commission's valuation of the original trus t lands 
(which with Dr. Metz' revised mineral valuation tota ls $2.0 
b illion ) and applied the approach. The results are found in the 
chart attached as Appendix A.5* Applying Mr. Erickson's discounts 
to the Interim Commission's values and assuming that one-half of 
the lands were under DNR lease, the discounted value of original 
trust lands is $921.5 m illion .5

Using these figures, the comparison is between $921.5 million 
with a reduction for the risks of litig a tion versus a land package

saThe court has used the aggregate percentage discounts as set 
out in Exhibit 4 (evidentiary hearing) prepared by Mr. Erickson.

5,Of course this number could be very inaccurate i f  the values 
used in the Chapter 66 valuation which totalled $1.9 b illio n are 
very different from the Interim Commission's values. Additionally, 
as shown in Appendix A, i f  less than one-half of the lands were 
under DNR lease, the reduced value of the original trust lands is 
much smaller.
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worth $566 million, a cash component of $200 million and other 
benefits of the settlement. Under this approach the settlement is 
within the range of possible approval.

The fina l approach on which the court has received testimony 
comes from Samuel Smith, chief of the Division of Mining in DNR. 
Mr. Smith has analyzed the mineral value of lands which w ill not 
be returned to the trust. He starts with Dr. Metz's*0 calculation 
for mineral values on lands w.iich w ill not be returned, $620 
million. Mr. Smith has discounted that number for three of four 
factors on which he believes Dr. Metz erred. His revised value is 
$130 million. In ligh t of the fact that mineralized land forms the 
bulk of everyone's valuation of original trust land, Mr. Smith's 
calculations, though partia l and preliminary, would suggest that 
this settlement is within the range of acceptable settlements.

In summary, i t  is too soon for the court to determine what is 
the best valuation of the trust, but using consistent rules in any 
approach suggests that this settlement is within the range of 
acceptable settlements However, several assumptions have been 
made which may be in error. The court expects to look at this 
issue carefully at the fina l approval stage.

I t  is important that the class considers the importance of 
cash to them. In essence this settlement trades some land which 
might be returned to the trust for cash. Risk averse individuals

*°Dr. Metz was hired by p la in tiffs to do valuations on the 
mineral estate of original trust lands.
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stress the importance of having cash now against the possibility 
of earning money in the future. Those w illing to take more risks 
may regard cash as a bad trade for the possib ility of earning much 
larger amounts later. This philosophical difference is part of the 
conflic t between p la in tiffs * attorneys.

2. Tr^al
A tr ia l would be extremely expensive, lengthy, and complex, 

probably involving defendant classes as well as the p la in t if f 
class.61 A defendant class of third-party holders of interests in 
state land could contain thousands of members and require several 
separate subclasses. The cost to a ll parties in time and money 
would be enormous. The cost is not, perhaps, of significant 
interest to the class, since fees are paid by the State. However, 
delay should be significant. I t could be years before the 
litig a tion is resolved i f  the case is not settled. The 
improvements to the mental health program and the reconstitution 
of the trust could be delayed for many years.

3. Discovery
While p la in tiffs have not received access to a ll DNR records 

concerning agricultural parcels that contain original trust land,

61Weiss and AMHA already have filed motions to certify 
defendant classes for municipal and coal-lessee defendants. See 
Motion to Certify Class of Municipal Defendants (March 29, 1994); 
Motion to Certify Class of Coal Lessee Defendants (July 14, 1994).
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they know much more about the original trust lands and potential 
trust lands than they did in 1991 when Chapter 66 was passed. At 
this point p la in tif fs ' attorneys seem to have sufficient 
information about original trust lands and state lands in general 
to adequately evaluate the current proposal of a mixed land and 
cash settlement.

4. Opposition
The amount of opposition within the class cannot be fu lly 

evaluated by the court un til the fairness hearing after the class 
has notice. Therefore the court can draw no conclusions at th is 
time with regard to opinions of the class regarding the fairness 
and adequacy of the proposed settlement agreement.

5. Collusion
Weiss and AMHA imply that counsel for H.L. and Bosel negoti­

ated a settlement favorable to the State in order to encourage the 
state to withdraw from the chapter 66 settlement, which H.L. and 
Bosel opposed. Weiss Opp. to Prelim. Appr., at 11. Weiss and AMHA 
contend that H.L. and Bosel negotiated outside the parameters of 
what they had agreed the settlement should contain. Despite Weiss 
and AMHA's ciaims to the contrary, the court concludes there was 
no collusion during the negotiations.

In summary, based on this preliminary examination, the court 
concludes that th is settlement is within the range of possible
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f i n a l  a p p r o v a l .

VL, CONCLUSION AND ORDER
The HB 201 settlement appears to provide suffic ient benefits 

to the class to ju s tify preliminary approval. The negotiations 
apparently were serious, informed, and noncollusive. Deficiencies 
in the settlement are not suffic ien tly serious to warrant 
disapproval at this preliminary stage. There is no disparate 
treatment of any of the major groups of p la in t if f class members. 
There are problems presented; some of them may be resolved by the 
time of the fina l approval hearings. There are also risks 
presented which need to be carefully evaluated by the class. 
However, the requirements for preliminary approval have bean mat.*2

IT IS HEREBY ORDERED that the court grants preliminary 
approval to the settlement filed June 10, 1994.

Preliminary approval does not mandate fina l approval i f  
class comments or other evidence at hearings shows that the HB 201 
settlement is not in the best interests of the class or does not 
meet the standards for fina l approval.
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DATED at Fairbanks, Alaska this day of July, 1994



Erickson Discount Calculations 
Applied to Interim Mental Health Trust Commission Value Estimates

oil_& Timber Surface Coal Mineral Land Mineral Total
Gas Under DNR not un-

Value (in 
millions) $ .5 36 666. 5 .4

Lease1

650

teE_PNR
Lease

650 $2,000

Erickson
Aggregate
Discounts 20% 69% 64% 0% 19% 78%

Amount of
Discount .  1 25.8 426. 5 0 123.5 143 718.9

Remaining
Value $ .4 11.2 240 .4 526.5 143 S921.5

million

*This chart assumes that 50% of mineralized land was under DNR lease. I f  none was under 
DNR lease the reduced value of the land is $538 m illion. The court believes that the actual 
amount of mineralized land under DNR lease is very small.
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AN A IT

Relating to the menial health land trust and tl.e mental health land trust litigation, Weiss v. 

State, 4FA-82-2208 Civil, and amending anJ repealing other laws relating to mental health 

institutions, programs, and services that are alt’ected by ch. b6, Sl.A 1991; and providing for 

an effective date.

• Section I. FINDINGS AND IHIKI'OSI: (a) Hie legislature linds
(1) the United Slates Congress passed the Alaska Mental Health Imabling Act, 

p.L. 84-8.10, 70 Stat. 71W (195(0, "|l|o  ein.ler upon Alaska autonomy in the field of mental 
health, transfer from the Federal Government to the Territory the liscal and functional 
responsibility for the hospiialuaiion ol commuted menial health patients, and for other 
purposes;"

(2) in see. 202 of the Alaska Mental Health Enabling Act, the Congress 
granted the territory the right to select up to 1.000.1)00 acres of federal land to serve as a 
source of funds to support the territory's mental health program;
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Chapter 5

1 (3) in subsection 202(c) of the Alaska Mental Health Enabling Act. the
2 Congress provided that the land so granted, along with the income from the land and proceeds
3 from dispositions of ihe land, were to be administered "as a public trust and such proceeds
4 and income shall first be applied to meet the necessary expenses of the mental health program
5 of Alaska," that "|s|uch lands, income, and proceeds shall be managed and utilized in such
6 manner as the Legislature of Alaska may provide," that the land "may be sold, leased,
7 mortgaged, exchanged, or otherwise disposed of in such manner as the Legislature of Alaska
8 may provide, in order lo obtain funds or other property to be invested, expended, or used by
9 the Tern lory of Alaska," and that the Alaska legislature must exercise this broad authority "in

10 a manner compatible with the conditions and requirements imposed by this Act";
11 (4) the Alaska Menu! Health Enabling Act grant was "confirmed and
12 transferred to the Slate of Alaska upon its admission" to the Union under sec. 6{k) of the
13 Alaska Statehood Act. P.L. 85-508, 72 Stat. 339 (1958);
14 (5) in State v. University of Alaska, 624 P.2d 807 (Alaska 1981), the Alaska
15 Supreme Court held that the Alaska State Legislature has plenary authority over all sutc land
16 under an. VIII, see. 2. of die Alaska Constitution, and that the legislature may remove from
17 trust status any land obtained by the state in trust if the trust is compensated for the fair
18 market value of that land;
19 (6) chapters 181 and 182, SLA 1978, removed from trust status all original
20 menial health land obtained by the state under the Alaska Mental Health Enabling Act and
21 redesignated it as general grant land, but the trust was not directly compensated for that land;
22 (7) in State v. Weiss, 706 P.2d 681 (Alaska 1985), the Alaska Supreme Court
23 held that the 1978 legislation removing mental hcidlh land from trust status and redesignating
24 it as general grant land was a breach of the federally created trust because the trust was never
25 directly compensated lor that land, that it was nut reasonable to inter that the legislature
26 intended to compensate ihe mcnul health trust for all of the original mental health land, that
27 the 1978 rcdesigiiatiun legislation therefore was invalid, and that the appropriate remedy was
28 to return the original mental health land still in state ownership to trust status but, " |t|o  the
29 extent former mental health lands have been sold" between 1978 and (he date of the cotin's
30 decision, "the trust must be compensated for the fair market value of the land at the time of
31 sale" with the state entitled to a set-off against that monetary liability for sune mental health
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expenditures during the same period;
(8) since statehood, approximately 500,UA) acres of original mental health land 

have been purchased by, conveyed to, or leased by third parties, have been the object of 
significant development expenditures by third parties, have been conveyed or tentatively 
approved for conveyance to municipalities, have been plavcJ in legislative., designated areas 
such as parks, wildlife refuges, and state forests, and have leen used by state agencies;

(*>) the plaintiffs in the WetsS litigation have qucsiiuiied the validity of those 
dispositions and uses of original mental health land ,md in I'M) filed lis pendens on all 
original mental health land;

(10) not validating those dispositions and uses ol original menial health land 
and. as . result, not removing the legal basts lor the lis pendens filed by the Weiss plaintiffs 
would be contrary to the requirement of art. VIII. see 2. of the Alaska Constitution that the 
legislature "provide for the ulih?aiton, development, ami conservation of all naniral resources 
belonging to the State, including land and sealers, tor tl.e maximum benefit of ux people";

(11) the questions the Weiss pliunills have raised regarding the validity of 
those dispositions and uses and the Its pendens that they t.ave filed have resulted in substantial 
criticism of and hostility directed against the mental I cal.h trust and the trust's beneficiaries;

(12) the original I,(XX),000 jcrc menial health land grain has not generated in 
the past, and is not likely to generate tit the future, cullicicni income and proceeds to lully 
fund Ihe state's mental health program, and the bc.icfuiaiicx of the mental health trust have 
been, and will continue to be, dependent on unrestricted state revenue to lund much of the 
state's mental health program;

(13) because of the criticism and hostility dnccicd against the mental health 
trust and the trust's beneficiaries, failuic to icsulsc the Weiss liligalion and validate ihe 
dispositions and uses of original menial health land and remove ilie legal basis for llic lis 
pendens riled by the Weiss plannilfs will make n increasingly dillicull tor die bcncliciancs 
of (he menial health trust and those concerned about the beneficiaries to obtain appropriations 
of unrestricted state revenue to fund the state’s mental licJih program;

(Id) it therefore is in the public interest and in die best interests of the mental 
health trust and the trust's beneficiaries to exercise the legislature's power under die Alaska 
Menial Health Enabling Ac? and art. VIII, see 2. ol the Alaska Constitution to confirm and

Chuptcr 5
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1 ratify the validity of the dispositions and uses of original mental health land and. by answering
2 the questions regarding the validity of those dispositions and uses of original mental health
3 land, remove il;e legal basis for the lis pendens filed by the Weiss plaimilfs;
4 (13) it is in the best interests of both the public and the beneficiaries of the
5 mental health trust to resolve ilic Weiss litigation on terms that arc fair to both the public and
6 the beneficiaries of the mental health trust;
7 (16) such a resolution can be accomplished by exercising the legislature's
8 power under the Alaska Mental Health Enabling Act and art. VIII, sec. 2, of the Alaska
8 Constitution, through amending clt. h<>, SI.A 1991,

10 tA) to return certain original mental health land to trust status;
11 (U) to ratify and confirm the removal from trust status of ccnuin
12 original mental health land and the validity of dispositions and uses of lli.ii land,
13 including but not necessarily limned to certain original menial health land
14 (ii that lias been purchased by. conveyed to, or leased by third
15 pjrties;
16 (it) on which third parties have made significant development
17 expenditures;
18 (m) tlial lias been conveyed to or tentatively approved for
IV conveyance to municipalities;
20 (tv) that has been placed in legislatively designated areas like
21 parks, wildlife retuges. and state forests; or
22 (v) that is used by slate Jgencics;
23 (C) to iilake dear dial llic legislature intends to coili|N.ilSiile the mental
24 health trust lor the iingiiul menial licalili land removed fioiii uusl status by lliis Act
25 lliioiigh a eoiiibitijlioii ol tepl.u cmcul laud and stale money;
2o (I >) to designate certain oilier slaic land as mental health land as pamal
27 compensation and til cxdiangc lor original menial health land not returned to trust
28 status,
29 tE) to identify state menul health expenditures since 1978 to be set-off
30 against Mate monetary liability to the trust for original menial health land noi returned
31 to trust status, and
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(F) io satisfy additional state monetary liability to the trust for original 
mental health land not returned to trust status with state general funds and to provide 
that those funds will first be appropriated to fund the slate's mental health program;

(17) since 1978, state mental health expenditures have totaled more than 
SI,300,000,000;

(18) the sum of the value of the other state land designated as mental health 
trust land under this Act and the total of state mental health expenditures since 1978 exceeds 
the value of the original mental health land not returned to trust status under this Act;

(19) Ihe management of land designated under this Ait as mental health trust 
land will have significant administrative costs that will reduce the trust's net income and 
proceeds;

(20) the Department of Natural Resources has considerable expertise in 
managing state land, and it already has in place the facilities, personnel, and other necessary 
infrastructure for efficient, cost-effective land nianagcinei.t ot land designated as mental health 
trust land under this Act;

(21) it therefore is in the best interest of the public and of the trust and its 
beneficiaries that the Department of Natural Resources manage the land designated as mental 
health trust land under this Act; and

(22) if, by December IS, 1991, a final detertiiinauon has been made ly  the 
superior court that the state has satisfied its obligation to reconstitute the mental health trust 
under State v. Weiss, 706 P.2d 681 (Alaska 19S5). the superior coun has entered a final order 
dismissing Weiss v. State, 4FA-82-2208 Civil, and the lime for appeals of that determination 
and that order has expired with no appeals having been token, even though it is not legally 
required by the Alaska Mental Health Enabling Ait or the Alaska Constitution, n is in the best 
interest of both the public and the beneficiaries of the mental health mist

(A) to have the provisions of ch. 66, SLA 1991, that establish the 
Alaska Menul Health Trust Authority become law;

(B) to amend the provisions of clt. 66, SLA 1991, that establish the 
menul health trust fund, to provide for preserving the corpus of the mental health trust, 
including an initial appropriation of J20U,ti(X).U()0 to that fund, in perpetuity and to 
have the provisions, a s  amended, become law;

Chapter S
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Chapter S

1 (C) to provide for the Alaska Mental Health Trust Authority to use the
2 income front the menul health trust fund to assist it in fulfilling its purpose of
3 ensuring an integrated comprehensive mental health program for the state; and
4 (D) to have ihe provisions of ch. 66. SLA 1991, that improve the
5 state's mental health program become law.
6 (b) The purposes of this Act are
7 (I) to reconstitute the mental health trust with some original mental health land
8 and some other sute land;
9 (2) to ratify and confirm the removal from trust status of some original mental

10 health land;
U  (3) to raufy and confirm the validity of the dispositions and uses of the original
12 mental health land removed from trust sutus;
13 (4) to define state mental health expenditures since I97E and provide for them
14 to be considered as additional compensation for original mental health land removed from trust
15 status,
16 (5) to satisfy any additional state monetary liability to the trust for original
17 mental health land not returned to trust status with state general funds, to provide that those
18 funds will first be appropnated to fund the state's mental health program, and to provide for
19 the transfer of any unappropriated balance to the unrestricted general fund for appropriation
20 for other public purposes as permitted by the Alaska Mental Health Enabling Act; and
21 (6) if, by December 13, 1994, a final determination has been made by the
22 superior court that the state has satisfied its obligation to reconstitute the mental health trust
23 under State v. Weiss. 706 P.2d 681 (Alaska 1985), the superior coun has entered a final order
24 dismissing Weiss v. State, 4FA-82-2208 Civil, and the lime for appeals of that determination
23 and that order has expired with no appeals having been taken,
26 (A) to have the provisions of ch. 66, SLA 1991, that establish the
27 Alaska Menial Health Trust Authority become law;
28 (B) to amend the provisions of ch. 66. SLA 1991, that establish the
29 mental health trust fund to provide for preserving the corpus of the menul health trust,
30 including an initial appropriation of $200,000,000. in perpetuity and to have the
31 provisions, u  amended, become law;

SCS CSI1B 201 (FIN) •6-
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(C) to provide for the Alaska Mental Health Trust Authority to use the 
income from the mental health trust fund to assist it in fulfilling its purpose of 
ensuring an integrated comprehensive mental health program for the state; and

(D) to have the provisions of eh. 66, Sl.A 1991. that improve the 
stale's mental health program become law.

• Sec 2. AS 29.65.060 is amended by Jding a new subsection to read:
(h) To obtain replacement land for mental health land that was conveyed by 

the stale to the municipality under funner AS 29.18.190 • 29.18.200, former 
AS 29.18.201 - 29.18.202. or under tins chapter, a municipality may reconvey to the 
state land that had been conveyed by the state to the municipality. When a 
municipality reconveys land to the state under this subsection, the municipality has the 
right to select an equal number of acres of replacement land. The municipality may 
exercise its right to select replacement land under this subsection only within two years 
of the date of the reconveyance of land to the state.

• Sec. 3. AS 37.13.300. added by sec 9. ch 06. SLA 1991. is amended to read:
Sec. 37.13.300. CORPORA (ION TO MANAGE CERTAIN ASSETS OF THE 

MENTAL HEALTH TRUST (a) The ISUUJECT TO AGREEMENT WITH THE 
ALASKA MENTAL HEALTH TRUST AUTHORITY (AS 47.30.011) ENTERED 
INTO UNDER AS 37.l4.009(.nt5). 'I1IE| corporation shall manage the mental heulth 
trust fund (CASH ASSETS OF HIE CORPUS OF THE TRUST ESTABLISHED 
UNDER THE ALASKA MENTAL HEALTH ENABLING ACT OF 1956. P.L. 84- 
830. 70 STAT. .709|.

(b) The corporation shall
(1) hold and invest the nnntal health Irosl fund (CASH ASSETS OF 

THE CORPUS OF THE 1 RUST THAT ARE TRANSFERRED TO ITS CUSTODY | 
subject to AS 37.13.120;

(2) at least quarterly, prepare, publish, and distribute to the Board of 
Trustees of the Alaska Mental Health Trust Authority a financial report showing 
investment revenue and expcndiiurcs, including ihe allocation of ihe cash assets of the 
mental health trust fund among investments;

(3) annually prepare, publish, and distribute to the Board of Trustees

Chapter 5

29.65.060(h)

37.13.300
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37.14.003(a)

37.14.003(b)

Chapter S

1 of ihe Alaska Mental Health Trust Authority financial statements prepared in
2 accordance with generally accepted accounting principles consistently applied, and an
3 audit report prepared by a certified public accountant; [AND|
4 1-4) periodically advise the board of Trustees of the Alaska Mental
5 Health Trust Autlioiny when revisions to long-range investment policy, including asset
6 allocation changes, arc contemplated, and provide an opportunity for consultation and
7 comment on the changes before they are implemented: and
8 ti) transfer to ihe mental healtli trust income actmml the net
9 income available fur distribution attributable to the menial health trust fund al

10 Ihe end nf earli fivrnl year.
11 tc) Net iiKc nie Itom the mental heallh Irusl fund ICASH ASSETS OF THE
12 CORI'tS OF Till; TRUST MANAGED UNDER THIS SI;CTION| may not be
13 included in the computation of net incume available for distribution under
14 AS 37 13.140
15 * See. 4. AS 37 14 003(a). adoed by sec. 10. ch. 66. SLA 1991, is amended to read:
16 (a) |IN REVIEWING APPROPRIATIONS FROM THE MENTAL HEALTH
17 TRUST INCOME ACCOUNT PROPOSED I1Y THE AUTHORITY. THE
18 GOVERNOR SHALL CONSIDER THE NEEDS OF 11 IE BENEFICIARIES OF THE
19 TRUST WITHOUT REGARD TO OniER POTENTIAL OBJECTS OF STATE
20 EXPENDITURE | The governor shall, at the lime the governor submit* the
21 proposed cumnrclicnsise operating and capital improvements program and
22 financial plan under AS 37 07.060(h) lilY DECEMBER 15 OF EACH YEAR|,
23 submit to the legislature a separate appropriation bill limited to appropriations for the
24 state's integrate^ comprehensive |PROM 11IU| mental heallh prueram |TRUST
25 INCOME ACCOUNT).
26 • Sec. 5. AS 37.14.003(b), aildeJ by sec. 10. ch. 66, SLA 1991. is amended to read:
27 lb) If the appropriations in the bill submitted by the governor under (a) of this
28 section differ from those proposed by the authority, the bill must be accompanied by
29 a report |CONTAIN FINDINGS) explaining the reasons for the differences between
30 the promised ainiropriaiitins in Ihe governor's bill and Hie anlhorily’t
31 recommendations for expenditures from Ihe central fund for Ihe slate’s intrttruled
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comprehensive mental hccllh program (AND PROVIDING THE BASIS FOR 
DETERMINING THAT THE PROPOSED APPROPRIATIONS MEET THE NEEDS 
OF THE BENEFICIARIES OF THE TRUST. IF THE GOVERNOR PROPOSES TO 
INCREASE THE AMOUNT OF MONEY TO UE TRANSFERRED FROM THE 
MENTAL HEALTH TRUST INCOME ACCOUNT TO THE UNRESTRICTED 
GENERAL FUND OVER THE AUTHORITY'S RECOMMENDATION MADE 
UNDER AS 47.30.046(a)(3). THE BILL MUST CONTAIN FINDINGS 
SUPPORTING THE DETERMINATION THAT IHE ADDITIONAL MONEY IS 
NOT REASONABLY NECESSARY TO MEET THE PROJECTED OPERATING 
AND CAPITAL EXPENSES OF 11 IE INTEGRATED COMPREHENSIVE MENTAL 
HEALTH PROGRAM TO BE FINANCED FROM HIE TRUST|.

• Sec. 6. AS 37.14.003(c). added by see. 10. ch. 66, SLA 191*1. is repealed and rcenaeied 
io read:

(c) If die governor vetoes all or a pan of on appropriation for ihe integrated 
comprehensive menial heallh program, the governor's veto message must explain the 
vetoes in light of the authority's recommendations for expenditures from the general 
fund for the slate's integrated comprehensive menial heallh program

• Sec. 7. AS 37.14.005. added by sec. 10. ch. 66. SLA 1991. is amended ro read:
Sec. 37.14.005. RESPONSIBILITIES OF THE LEGISLATURE, (a) The 

legislature shall annually pass and transmit to the governor a bill making 
appropriations of money for the stale's integrated comprehensive (FROM THE) 
mental health program (TRUST INCOME ACCOUNT NO LATER THAN THE 
75T1I DAY OF THE REGULAR SI:SSION|

(b) (BEFORE TAKING ACTION ON APPROPRIA TIONS FROM THE 
MENTAL HEALTH TRUST INCOME ACCOUNT PROPOSED BY THE 
GOVERNOR. THE LEGISLATURE SIIAI I. CONSIDER Till: NEEDS OF THE 
BENEFICIARIES OF THE TRUST WITHOUT REGARD TO OT HER POT ENT IAL 
OBJECTS OF STATE EXPENDITURE.! The legislature shall make appropriations 
for the stale’* integrated comprehensive (LROM THE| mental health program 
(TRUST INCOME ACCOUNT) in a separate appropriation bill limited to 
appropriation! for Ihe riilc'n Integrated     I FROM THE) mental health

Chuptcr S
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37.14.007(b)

Chapter 5
1 program (TRUST INCOME ACCOUNT].
2 (c) If ihe appropriations in ihe bill passed by the legislature differ from those
3 proposed by the authority, the bill must be accompanied hv a rctuirl (CONTAIN
4 l-INUINGSI explaining the reasons for the differences between Ihe aonrnoriulions
5 in the bill and the authority’* recommendations for expenditures from the central
6 fund for ihe state's integrated comprehensive menial health ornurani (AND
7 PROVIDING THE BASIS FOR DETERMINING THAT THE APPROPRIATIONS
8 MEET THE NEEDS OF THE BENEFICIARIES OF THE TRUST. IF THE
9 LEGISLATURE INCREASES Tills AMOUNT OF MONEYTO BE TRANSFERRED

10 FROM IHE TRUST TO H IE GENERAL FUND OVER THE AUTHORITY'S
11 RECOMMENDATION MADE UNDER AS 47.30.046(a)(3). THE BILL MUST
12 CONTAIN FINDINGS SUPPORTING THE DETERMINATION THAT THE
IJ ADUrriONAL MONEY IS NOT REASONABLY NECESSARY TO MEET THE
14 PROJECTED OPERATING AND CAPITAL EXPENSES OF THE INTEGRATED
15 COMPREHENSIVE MENTAL HEALTH PROGRAM TO BE FINANCED FROM
16 T1IETRUST|.
17 • Sec 8. AS 37.14.007(b), added by see. 10. eh. 66, S.. A 1991, is amended to read:
18 (b) In exercising the powers, duties, and responsibilities as trustee the authority
19 is under a duty to the public and the trust beneficiaries to
20 (I) aJttiinister the trust consistent with AS 37.14.009 (SOLELY| in the
21 interest of the bcneiiciancs;
22 (2) keep and render clear and accurate accounts with respect to the
23 administration of the trust;
24 (3) make public and available complete and accurate information as in
25 the nature and amount of the mist pro|>crty;
26 (4) exercise a high degree of care in administering the trust;
27 (5) take reasonable steps to lake and keep conuol of Ihe (rust property;
28 (6) use care and skill to preserve the trust property;
29 (7) take reasonable steps to realize on claims that arc held in trust;
30 (8) defend against actions that may result in a loss to the trust estate,
31 unless under all the circumstances, considering the other duties owed to the trust, it is
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