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Resolution # -94

Alaska Mental Health A ssociation

W hereas, the Alaska M ental Health A ssociation has identified
serious deficiencies in the currently proposed settlement of the
M ental Health Trust Lands Litigation, W eiss v, State, 4FA 82-2208
Civ . and

Whereas a Special Session of the Legislature has been called
starting September 26¢th, for the express purpose of correcting
deficiencies in the proposed settlement; and

Whereas failure to address the deficiencies of the proposed
settlement identified by the Association vit.l cause the December
15, 1994 deadline to be missed either through denial of approval

based wupon the opposition to the proposed settlement or appeal

from a ruling granting approval,

NOW THEREFORE BE IT RESOLVED, that the Alaska Mental Health

A ssociation urges the Legislature and the Administration to

address the points set forth in David W alker's letter of
September 5, 1994 to the satisfaction of the Association and Vern
W e:ss; and

B E I'T FURTHER RESOLVED THAT THE Alaska M ental Health
Associa' ion urges all plaintiffs' counsel to oppose approval of
the proposed settlement unless these criteria are met and that
they use all appropriate means to protect the interests of the

b eneficiaries.

CERTIFICATION

The undersigned hereby certifies that the foregoing

resolution was approved by the Board of Directors of the Alaska

M ental Health A ssociation at a meeting held September 13, 1994,
duly called, at which a quorum existed and acted throughout.
Dated:

Secretary

jg/amha94\ad. "nin\201lstl.res
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Anchorage

Residences for the
Mentally
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FOR DISTP&E% MI\%ESLATORS

September 25, 1994
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Resolution

Kenai Alliance for the Mentally Il

WHEREAS, the Kenai Alliance for the Mentally 111 is a support and advocacy
gi jup for the families and friends of people suffering from mental illness, and

WHEREAS, HB 201, the states proposed settlement for the Mental Health Trust
settlement for the Mental Health Trust Lands Litigation, has been signed into law, and

WHEREAS, HB201 contains language that is unreasonable and punitive with the
December 15,1994 date for final approval (if approved after 12-15-94 there would be no
5200,000,000., Trust Authority nor program elements), and

WHEREAS, land selected to reconstitute the trust was based on the interests of
3rd parties and the state rather than on the interests of the beneficiaries, and

WHEREAS, HF 20 fails to comply with private trust law principles (as has been
ruled) and fails to manage the trust solely in the interests of the beneficiaries (nor even
substantially in the interests of the beneficiaries).

Now therefore, BE IT RESOLVED, that the Kenai Alliance for the Mentally Il
opposes the acceptance of HB201 and urges the removal of the state as trustee to the
trust, and

BE IT FURTHER RESOLVED, that the Kenai Alliance for the Mentally 111
urges all plaintiffs' counsel to attempt to ensure that if HB201 is accepted by the court that
the beneficiaries will get to keep, through this and future administrations and legislatures,
whatever they are granted by this settlement.

DATED: 7- 28 zH (fl.C
Coral Allen  President

KENAI ALLIANCE for the
MENTALLY ILL



NAMI

KODIA.. ALLIANCE for the ME,. TALLY ILL
BOX 2191
Kodiak, Alaska 996I5 Phone # 486-1938

June 11, 1994

Al Flnneseﬁh Ph.D., President
Mental Heath Assomatmn In Alaska
4050 Lake Otis Pkwy, Suite 202
Anchorage, Alaska 69508

R e: Mental Health Trust Litigation

Dear Dr. Finneseth,

| am writing to express K.A.M.l.'s support for the
I\/Iental Health Association's long-sjanding commitment and efforts
n behalf of the beneficiaries 0f ‘the Méntal Health Land Trust.
Me also commend your personal efforts to involve the wider
beneficiary and mental health community in the process.

Unless the issues of the extent and Ieg lity _of Trust
Authorlty control are decided Posmvely the” Trust Authority
IS to have effective control Trust assets the Kodiak Alliance
for the Mentally 111 opposes suPport of the 1IB. 201 Broposed
settlement. | also believe that the issues raised by Jim Gottstein
such as liability for Hazardous Substances must be handled

adequately in the settlement agreement.

K.A.M.I. has met and passed the enclosed resolution.
|f the settlement agreement does not adequately address the
concerns expresses in the resolution, K.A.M.l. urges the
Mental Health Association to take whatever steps. are necessary to
oppose. the proposed settlement and protect th rights of the

beneficiaries.
Thank you again for your efforts.

Jeanne R . Peschier
President
Kodiak A lliance for the M entally 113

cc: Jim Gotcstein



Resolution 94-01
KODIAK ALLIANCE for the MENTALLY ILL

Whereas, HB 201 has passed the Alaska Legislature and is
expected to be signed into law, and

Whereas HB 201 contains a deadline of December 15, 1994 for
final prova ){ courts of its ''settlement” provisions (unless
extend e for up days by the Governor) or else the provisions
of HB 201 that atte mpt to remove the legal basis for the
beneficiaries' claims to Trust property go into effect, and

Whereas, it is questionable whether legislation can remove
the beneficiaries' claims to Trust property, and

Whereas, final approval by the courcs of a proposed settlement
by December 15, 1994 fs extremely unlikely, and

Whereas, substantial questions have heen raised apout the
trn&s legality and benefit of the "settlement" provisions of

HB 201, and
Whereas, K.A.M.I. believes it is no: right, to support a
settle ment of the Mental Health Trust Lands |t|gat|r]> We SS,
V. Sate 4FA 82,2208 Civ., unless the over-all “sett nt is fair,
the terms are clear, and the benefits are certain to b ecetved
NOW THEREFORE BE IT RESOLVED, that K.A.M. I poses
acceptance of the HB 201 "settlement" unless c ar| |cat|ons can be
made in the settlement, agreement ad anticipated consent decree
satisfactory to counsel for Vern Weiss and the Alaska Mental Health
Association” which fairly reconstitutes the Trust, is enforceable,
and ensures _that the Trust Authority has the power to effectively

manage the Trust,

BE IT FURTHER RESOLVED, that in the event a settlement
%eement ang consent decree to counsel for Vern' Weiss' and the
sa Mental Health Association is not negotiated, counsel for
Il plaintiffs are urged to use all appropfiate means to protect
he Interests of the Dbeneficiaries.

a
A
a
t

DATED:



SP 13 '94 12=31 "2772193 P.1/1

MENTAL HEALTH CONSUMERS OF ALASKA
RESOLUTION

WHEREAS, HB 201 ofthe 1994 Legislative Session and an associated settlement agreement have been
presented to the court as a proposed settlement ofthe mental health trust litigation, Weiss v.
State. 4FA 82-2208 Civ, and

WHEREAS, Mental Health Consumers of Alaska is entirely composed of beneficiaries of the Trust who
have received in-patient mental health services or béen in need of such services, and

WHEREAS, Mental Health Consumers of Alaska has carefully considered the written and oral
presentations made by attorneys supporting and opposing the proposed settlement, and

WHEREAS, the original Tiust grant is extremely valuable land that properly managed is likely to
adequately fund Alaska’s mental health Jrogram, and

WHEREAS, the Trust land under the proposed settlement is composed entirely of the less desirable land
that no one objected to being inthe Trust, and

\WHEREAS, DNR management of the land without the clear direction to manage it_solely for Trust
Phurg)sesE (treaées adconfhct of interest that wall inevitably lead to greatly diminished return from
e 1TuSt Land, an

WHEREAS, the income from the $200 million cash payment does not begin to make up the difference or
fund an adequate mental health program, and

WHEREAS, the State has reserved the right to unilaterally change the terms of the proposed settlement,
and

WHEREAS, the ri?ht of the beneficiaries to be placed in exactl¥ the same position as they are in now if
the Legislafure exercises its right to unilaterally change the settlement is not sufficiently clear to

be a deterrent,

NOW THEREFORE BE IT RESOLVED, that Mental Health Consumers of Alaska opposes acceptance
ofthe currently proposed settlement of the mental health trust litigation, and

BE IT FURTHER RESOLVED, that counsel for ail plaintiffs are urged to oppose approval of the
currently proposed settlement and take all appropriate actions to protect all of the beneficiaries’

certify that the forcifoin& rcsolutior wan properly adopted hy ivfemal Consumers of"/VIaslcu nc its
regular board of directors meeting aeld September 8. 1994 dt which a quorum existed and acted

throufcdiou L

M, SH; 10— 7
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Resolution
RAXLBELT ALT,IANCB Cur bha KKNTALLY ILL

"WHEREAS, The Railbelt. Alliance for the Mentally 111 13 an
organization representing a large number of families and
’coheumors of mental health services iIn the Railbalt who ara
benefiailaries of the mental health lands trust, and;

WHEREAS, HB 201, which purports to enact a $ew settlement of
ha Mental Health Trust Lands Litigation®, "WelAri"V. st:ate™" afn.ar.

"2208 Civ., has been signed into law, and; "

whereas, HB 201. contains a deadline of December 1S, 1994 for
filial .approval by the. courts of i1ts “settlement* provisions
. (umi&gs,*/.exiiended for up to 45 days by the .Gevernor) "or elsge the
provisions of"HB 201 that attempt to remove bhe legal basis for
the beneficiaries”™ chairas to Trust property, go .ipto effect)”.and/)=
v Lo K [ 7 iv-.\"'
whereas, IC IS questionable whether Idgifllation can remove
.the benefioiai*iee/ claims®"to Trust property,, and;"

WHEREAS, Tfinal approval by the courts of a-.proposed
settlement by Deoember IS, 1994 is extremely unlikely, and;

_ (-;"WHEREAS, there are substantial questions-about the/terms,
<\7'legi“ay.<and.7berieflt"of the "'settlement*"provision;*” gfHB .201;
V" Now Therefore, BE IT RESOLVED, that''the Alliance finds"the

settlement as.currently written is insufficient, and opposes
acceptance of a HB 201 "settlement* unless changes are Made in
the ifcefctlement agreement, satisfactory to.counsel for®Vern Weiss
and"th”™ Alaska Mental Health Association, to ensure that the
settlement fairly reconstitutes the Trust, 1is enforceable, and
that the Trust Authority has che power to effectively manage the
Trust; and C e

BE IT FURTHER RESOLVED, that the Alliance urgee all
plaintiffs® counsel to oppose preliminary approval of the
proposed settlement and to take appropriate steps to orotenr the
rights of the beneficiaries.

DATED;



LEGISLATIVE BUDGET AND AUDIT COMMITTEE
Division of Legislative Finance

P.0. Box 113200
Juneau, AK 99811-3200
(907) 465-3795

FAX (907) 463-4885

September 26, 1994

TO: Representative Larson Senator Frank
Representative MacLean Senator Pearce
Co-Chairs Co-Chairs
House Finance Committee Senate Finance Committee

FROM: Michael Greany
Legislative Fiscal

RE: Analysis of Mental Health Special Session Legislation

The Division of Legislative Finance has prepared the attached analysis to assist you in
your understanding of the September 21, 1994 draft legislation.

The principal fiscal analysts assigned to the mental health issue are Susan (Sorenson)
Taylor, 465-5410 and Fred Fisher, 465-5411. Please refer any questions you may have to
them or for further assistance you may require.

cc.  Senator Randy Phillips, Chairman
Legislative Budget and Audit Committee



Analysis of the Effects of the 9/21/94 Draft Amendments to the Mental Health Trust Settlement

Ch 6, FSSLA 1994
as enacted per 9/21/94 draft amds

Sources: (estimated)
Mental health trust income account (AS 37.14.011) (1) 33,000.0 40,700.0
Department of Natural Resources - mental 11,700.0 13,000.0
health trust income in the general fund (2)

Proceeds from sale of Department of Natural 25,000.0 16,000.0
Resources land sale contract portfolio (3)

Constitutional Budget Reserve Fund 130,300.0 130,300.0
Total 200,000.0 200, 000.0

(1) Chapter 5, FSSLA 1994 repealed the Mental Health Trust Income Account (MHTIA) on its
effective date, June 24, 1994. Section 3 of the draft amendments to Ch 5, FSSLA 1994 and Ch 66,
SLA 1991 would reinstate the MHTIA in order to provide a valid funding source for appropriations
made from that source. AS 37.14.011 (b) & (c) which provided the income source (6% of
unrestricted general fund revenues) of the MHTIA were also repealed by Ch 5, FSSLA 1994, The
repealed income provision is not reinstated but replaced by section 5 of the draft amendments to Ch
6, FSSLA 1994, which appropriates the amount necessary to fund MHTIA appropriations including
FY95 operating and capital from the general fund. Section 4 of the draft amendments to Ch 6, FSSLA
1994 identifies the MHTIA as one of the sources for covering shortfalls in other funding sources,
such as the land sale contract portfolio. As stated previously, the amount needed to fund MHTIA
appropriations will be forthcoming from the general fund.

(2) Department of Natural Resources - mental health trust income in the general fund. Section 4 of
rhe draft amendments identifies these funds as a source for covering shortfalls in other funding
sources. As of September 20,1994, an additional $1.3 million would be available from this source,
due to the receipt of additional coal royalties and other income.

(3) The actual value of the portfolio is unknown at this time. For the purposes of this analysis, the
value is conservatively estimated at $16 million. It is assumed that the value will be less than the
$25 million originally estimated due to withdrawal of certain types of contracts from the portfolio,
the increase in interest rates, and the receipt of additional payments on principal since the initial
estimates were made. DNR is in the process of soliciting bids for the land sale contract portfolio.
The actual value of the portfolio will be known after the bids have been opened, which is expected
to occur on October 14, 1994/

Legislative Finance Division 9/23/94



Comparative Analysis of FY95 Mental Health Spending
Based on DOR Spring Revenue Forecast, Mid-case

&/15spend plan Y21/ draft amds

FY 94 MHTIA Balance 48.0 41.7

FY95 Revenues, @ Spring mid-case $13.97/bbl. 101.8

Estimated FY95 general fund transfer, * 1096

per section 5 of draft amendments to Ch 6/94

FY95 AVAILABLE 149.8 1573

FY95 Expenditures
Operating-Mental Health 106.4 106.4
Education 8.1 8.1
Capital 0.4 0.4
Special Appropriations/Fund Transfers 11 11
New Legislation 0.6 0.6
From MHTIA to MHTF, estimated 33.2 40.7

FY95 EXPENDITURES 149.8 1573

FY95 MHTIA Balance 0.0 0.0

Ch 5, FSSLA 1994 repealed AS 37.14.011(b) & (c) as of 6/24/94 which ended the automatic transfer of
6% of unrestricted general fund revenues to the mental health trust income account (MHTIA). Section 5
of the draft amendments to Ch 6, FSSLA 1994 appropriates general funds to the MHTIA as needed to
cover existing appropriations including any shortfalls in other funding sources for the capitalization of the
mental health trust fund. The net shortfall in other funding sources, primarily the DNR land sale
contract portfolio, is estimated at $7.8 million. Assuming the DOR spring mid-case revenue forecast, the
$7.8 million in additional funding needed for the capitalization of the mental health trust fund would be
withdrawn from the Constitutional Budget Reserve Fund (CBRF) under section 39(c) of Ch 3, FSSLA
1994, increasing the estimated withdrawal from $350.2 million to $358.0 million. However, if FY95
unrestricted general fund revenues exceed the spring mid-case forecast of $13.97/bbl., which is likely,
there would be sufficient general funds to cover the $7.8 million and to further reduce the estimated
withdrawal from the CBRF by an estimated $160 million at $15.50/bbl. (latest Executive Update) and by
$270 million at $16.60/bbl. (year-to-date average).

Legislative Finance Division Y3



Comparative Analysis of FY95 General Fund and Mental Health Trust Spending
Based on DOR Spring Revenue Forecast, Mid-case

per 8/15  per 9/21/94
Legislative Draft
Spendplan  Legislation

FY9%5 REVENUES

Unrestricted General Fund 1,696.9 1,696.9 Spring Forecast, Mid-case
Revenue Adjustments 32.7 32.7

FY95 AHFC Dividend 200.0 200.0 Section 17(d), Ch 3/94
Executive Life/ILTF Recovery 37.6 37.6 Section 39(a), Ch 3/94
AIDEA 60.0 60.0 Section 39(b), Ch 3/94
From Constitutional Budget Reserve 302 380 Sec 39(c), Ch 3/94,

From Constitutional Budget Reserve 68.7 68.7 Section 40, Ch 3/94

From Sale of DNR Land Sale Contract Portfolio A0 . 160 ch 6, FSSLA 94

From Mental Health Trust Income Account 480 A7.7 Updated per sec 24, CH2/94
FY9% AVAILABLE 22191 20176

FY95 Expenditures

Operating 2,196.3 2,196.3

Debt Service 1331 1331

Capital 1004 100.4

Special Appropriations/Fund Transfers 8.3 87.8 See note below

FY95 EXPENDITURES 29191 20176

Constitutional Budget Reserve Balance 1092 1014 Estimated as of 6/30/95
Mental Health Trust Income Account Balance 00 00 Estimated as of 6/30/95

Note: FY95 specials and fund transfers have been adjusted as follows:

Ch 3, FSSLA 1994 Fund Transfers 311 311
Sections 19(b), 20(a), 26, & 27

Ch 6, FSSLA 1994 GF to MHTF based on 25.0 16.0

value of DNR land contract portfolio

Ch 6, FSSLA 1994 MHTIA to MHTF 33.2 40.7

Total &3 878

Legislative Finance Division VBN



Flowchart of Mental Health funds and accounts if settlement occurs
(Weiss Is dismissed) or does not (dismissal Is reversed on appeal).

Mental Health Trust Income Account

Funding: InFY94, 6% of the unrestricted revenue from the general
fund. Thereafter, from the general fund until funding is no longer
needed for éxisting appropriations.

AS,37.1,4.011(a1 creates MHTIA
Sec. 3 of Substantive bill repeals 6% funding, effective 6/24/94
Sec. 5 of AFproprlatlo_ns bill funds MHTIA from the general fund for
existing operating, capital, and special appropriations

Settlement Settlement

Mental Health Trust Fund
Funding: S200 million principal and any

interest eamned to inflation proof fund. General Fund

Also includes proceeds from the sale of Sec. 8(a) of Appropriations bill
MentaJ Health land and any olher transfers corpus of fund to
money received attributable to principal. general fund

S 37.14.031 Creates MHTF

Any unexpended and unobligated
balance in the MHTF after the
principal and inflation proofing

transfer to the general fund.
Sec. 8(b) of Appropriations bill

Mental Health Trust

Mental Health Trust Settlement
Income and Proceeds

Income Account

Funding: Net Income of the trust. Account
AS 37.14.036(a) Creates MHTSIA AS 37.14.013 Creates account
account title to differ from origina b'alanceo? NS o TaneK

Legislative Finance Division Y23
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT

next r|eW |||S§f &ELE%@%Q
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hleEr]ﬁng Bs Qn n :’ hers
m ;

the eves ahd aI ers

Plaintiffs,

STATE OF ALASKA,
Defendant.
Case No. 4FA-82-2208 Civil
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|. INTRODUCTION

Two motions for preliminary approval of a new proposed
settlement agreement, filed June 10, 1994, are hefore the court.
The court held an evidentiary hearing and oral argument on July 12
- 22, 1994, regarding whether the proposed settlement should be
preliminarily approved. Plaintiffs Anita Bosel, Frances Doulin,
Sharon Goodwin, and Gabriel Mayoc ["Bosel"], H.L., M.K., and Alaska
Addiction Rehabilitation Services ["H.L."] and defendant State of
Alaska ["State"] urge the court to grant preliminary approval of
the proposed settlement. Plaintiffs Vern Weiss and Earl Hilliker
["Weiss"], and the Alaska Mental Health Association, Mary C.
Nanuwak, and John Martin ["AMHA] oppose preliminary approval of
the settlement.

Alaska Center for the Environment, Alaska Sportfishing
Association, Lynn Canal Conservation, Northern Alaska Environmental
Center, Sierra Club, Southeast Alaska Conservation Council, Susitna
Valley Association, and Trout Unlimited ["Public Interest
Intervenors"] filed a memorandum supporting the proposed
settlement. Marathon oil Company and Union Qil Company of
California ["Oil Company Intervenors"] also filed a response
supporting preliminary approval of the proposed settlement.

This class action began in November 1982, with allegations
that the State had breached its obligations to the beneficiaries
of the mental health lands trust.

WSS 882 iy



The mental health lands trust was created by Congress in the
Alaska Mental Health Enabling Act of 1956 ["Enabling Act"]. Pub.
L. No. 84-830, 70 Stat. 709 (1956). The Enabling Act transferred
responsibility for mental health programs from the federal
government to the Territory ofAlaska and granted one million acres
of land to the Territory to aid in the financial supportofa
comprehensive mental health program.1 Pub. L. No. 84-830, SS 101,
202, 70 Stat. 709 (1956). Section 202(e) stated'
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Section 6 (k) of the Alaska Statehood Act confirmed end transferred
the mental health trust to the State. Pub. L. No. 85-508, S & (K),

72 Stat. 339 (1958).
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The State of Alaska managed the mental health lands without
maintaining separate accounting for the trust. In the 1970's there
was pressure on the legislature to convey state-owned land to
private individuals and municipalities. Because the mental health
trust lands were some of the first land parcels to be selected by
Alaska, trust lands were among the most attractive state lands for
both private development and public purposes. In 1978, the
legislature removed mental health lands from trust status and
redesignated them as general grant lands.2 Ch. 181, S 3(a), SLA
1978. A percentage of all State land revenue was to be paid to the
mental health trust fund to compensate the trust, but no money was
ever appropriated by the legislature to the fund. Sea Ch. 181 § 4,
SLA 1978.

The State proceeded to transfer large amounts of original
trust land after the redesignation legislation. Alarge amount of
original mental health trust land was set aside for public purposes
such as parks, recreation, and wildlife habitat. Much of the trust
land located within municipal boundaries was transferred to
municipalities, who later sold some land to private individuals.
Many of the trust lands most suitable for development were sold to
private individuals through the State's land sale programs.
Overall, up to 50,000 acres were conveyed to private individuals,
over 40,000 acres were conveyed to municipalities, and over 350,000

e%S“tate gg raldg nt ds Iare tho%e granted to araska through
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acres were placed in legislatively designated areass such as state
forests, parks, and wildlife areas. Only about 35-40% of the
original one million acres of trust land remain unencumbered and
In unfettered state ownership.

Weiss and Hilliker, the original named plaintiffs, filed this
lawsuit as a class action on November 26, 1982. They claimed that
the State breached the trust by failing to ajcount for trust
revenues, using the revenue from trust lands for purposes other
than mental health services, and redesignating trust lands as
general grant lands. In January 1983, the suit was certified as
a class action, and the class was defined as "all persons who are
residents of the State of Alaska and who will require mental health
services in the future which are not available in the St&te of
Alaska.m4 Weiss v. state. 4FA-82-2208, order Certifying Action
(Super. Ct. Jan. 26, 1983) (Judge Taylor). AWHA intervened in 1986
and added claims that the conveyances of trust land to third
parties were invalid. In March 1987, Bosel intervened to represent

tgslatlvel de3|1g nate d areas are Iangs desig{nated hy l?v
as.a S Rark tate state game re upe f ate wildlife
refu e, sa] ame san fn\r, state” recreatronal area, State
recr a ona st te wilderness park, state marine park, state
SEee F&“a a(reea, Sg?sgnpr%n“ec l%Jéremaoroes%’racn“elcsaele % Iegt
e ’4?% §@%D, {Fie[ig, Dison ange ge. See L1,
ben fi |ar|e of the trust are. composed of at least
"thog e n 1 uai u f erl from ){ch a r|cIO |?Fness who m
requl r? ho ggl aI|z t| an aIy eectlve and retarde.tfy
aSoWFe aﬁ tgogn aS tho %cshseurermr%]” rt m ¥]ph Ses anrd senltzﬁ
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H.L.

Individuals.

Intervened in June 1987 o represent chronic alcoholics.
State v. Weiss. 706 P.2d 681,

In October 1985, the Alaska Supreme Court upheld the superior
court's finding that the state breached its trustee obligations

mentally defective and mentally retarded
under the mental health land trust.
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706 P.2d at

mental health lands held by third parties.6 See Weiss.

684 n.4.

struggled to agree on an adequate remedy

parties have

The

Major attempts at settlement

since the Supreme Court decision.

1990 (Chapter

were made through legislation in 1987 (Chapter 48),

None of these proposed settlements

(Chapter 66).

and 1991

210) ,

has obtained preliminary approval.

mental

“renting”

Chapter 48 involved the concept of the State

The trust was to be reconstituted

lands from the trust.

health

legislatively-designated areas and the

land within

entirely with

original trust lands not in legislatively-designated areas were to

The reconstituted trust was to have

be released from trust status.

one million acres of

the same fair market value as the original

The state was to compensate the trust by

health lands.

mental

amount of

lands at an annual

reconstituted trust
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“"renting"
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eight percent of the fc.ir market value of trust lands with the
value of the lands to be redetermined every five years. Until fair
market value of the lands was established, five percent of the
State's unrestricted general fund revenues was deemed to be the
income of the trust. Chapter 48 also created an Alaska Mental
Health Board to determine the needs or the mental health program
and transmit funding recommendations to the governor and
legislature.

Chapter 48 failed as a possible settlement because the parties
could not determine fair market value of the trust lands. The fair
market value of trust lands was estimated according to procedures
approved by the Interim Mental Health Trust Commission7 at $2,243
billion.  The State considered this figure much too high. The
Commissioner of the Department of Natural Resources wrote to the
Alaska Mental Health Board on April 17, 1990, announcing that the
department would not follow the procedures. Impasse resulted.

The legislature then enacted a different settlement proposal
in Chapter 210, which eliminated the need for a land value
determination. Chapter 210 provided for compensation to the trust
in the amount of six percent of the State's unrestricted general
revenues. Plaintiffs rejected this proposal because State revenues
were expected t0 fall to a level at which the trust was unlikely
to receive fair compensation for the value of trust lands. The

ostah (e NEMM %rbttaelr q%’ltfgdrﬁéawmmission was originally
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court held that the legislature could not settle the lawsuit
unilaterally with such legislation, particularly in view of the
Supreme Court's mandate to reconstitute the trust "to match as
nearly as possible the holdings which comprised the trust when the
1978 law became effective." Memorandum Decision and Order, at s-
9 (July 9, 1990).

Plaintiffs obtained an injunction prohibiting the State from
taking any further action on mental health lands. See Memorandum
Decision and Order (July 9, 1990). The plaintiffs also filed Iis
pendens on all original mental health lands. Around 6,000 land
transactions were affected by the injunction and/or lis pendens.
This placed many purchasers of small parcels in a difficult
position: they made all of their payments to the State for land
purchased in a state land sale, but were still unable to obtain
patent to the land. Because of the cloud on their title, many of
these individual purchasers have found themselves unable to sell
the land or obtain financing for construction. Certain
developments on state land, such as mining operations, also have
been delayed due to the uncertainty of title.

In May 1991, after negotiations between the State and class
counsel, the Alaska Legislature passed Chapter e6. The legis-
lation contained amendments to the state's mental health program
and established a process to select land for an entirely land-
based reconstitution of the mental health land trust. On April ¢,
1992, a proposed settlement agreement, incorporating Chapter s,

&e@g%zyzzgst%eivn
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was signed by the State and three of the four class counsel.s
Because of H.L.'s allegations of improprieties during negotia-
tions, an evidentiary hearing regarding settlement negotiations was
held in September 1992, and continued in January 1993,

The legality of portions of Chapter 66 dealing with recon-
stitution of the mental health land trust was challenged by the
Public Interest Intervenors.  The portions of the Chapter o6
settlement affecting Cook Inlet oil and gasleases on state Jand
were challenged by Marathon Oil Company andUnion Oil Company of
California ("Oil Company Intervenors"). The Public Interest Inter-
venorse challenge to Chapter 66 was addressed in the court's
Memorandum  Decision and Order regarding Public Interest
Intervenors'  Complaint  (April 26, 1993).  The Oil Company
Intervenors' challenge to provisions in the proposed settlement
which effected their oil and gas leases on state land in Cook Inlet
was addressed in the court's Memorandum Decision and Order (May 14,
1993). Both decisions were appealed.s

On October 4, 1993, the court denied a motion madeby H.L. and
Bosel for partial summary judgment and held that intervening
plaintiff class members have the same status as original named

ouiisel for B 55” Jessee, withdrew from the Chapter 66
settlement in ecem r'l
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plaintiffs and class members. If a settlement receives final
approval, all members of the class will be bound by that
decision. 10

On December 30, 1993, the court refused to grant preliminary
approval to the Chapter 66 settlement. See Memorandum Decision and
Order, at 122 (Dec. 30, 1993). The court found that the proposed
settlement had serious deficiencies because the agreement permitted
any party to terminate the settlement agreement even after final
approval and dismissal of this case. See Memorandum Decision and
Order, at 121 (Dec. 30, 1993).

Negotiations of a new settlement started in January 1994. In
a special session following the 1994 legislative session, HB 201
and HB 371 were passed amending Chapter 66 and establishing a new
settlement. 11

The HB 201 settlement includes more cash and less land than
the Chapter 66 settlement. It is supported by the State, Bosel,
and H.L. It is opposed hy Weiss and AVHA  The settlement is
supported by the Public Interest Intervenors, who participated in
negotiations concerning land to be included in the reconstituted
trust.  The Oil Company Intervenors support HB 201, but declined

oof course Class members who object to a settlement nay
appeaf any decision (ranting mavr appr vaf
[IHB. 201 has hecame Ch | SS S 1994, % he
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to sign the settlement agreement due to a disagreement with the
State over provisions relating to attorneys' fees. 2

The HB 201 settlement is summarized below.  Additional
information regarding the settlement and the negotiation process
will be discussed as it relates to specific issues raised by the
factors the court must consider in making the preliminary approval
decision.

1. summary or twe PROPOSED SETTLEMENT

The settlement components of . 201 are contained in sections
2 through 9, 12 through 41, 43, 46, 47, 50, and 51. A proposed
settlement agreement submitted with H.L.'s Motion for Preliminary
Approval has been signed by the State, H.L., and Bosel. Settlement
Agreement and Stipulation to Terms of Dismissal (June 10, 1994).
HB 201 to a great extent incorporated the Chapter 66 provisions
that are designed to improve the mental health program for
beneficiaries, but section 39 of HB 201 repeals the trust
reconstitution provisions of Chapter s6. HB 201 reconstituted the
trust with a specific land package and a s200 million cash payment.

v}

Company Intervenors do not support Section VI,
paragrap he E Yle ?u PP
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Most of the settlement terms become effective only if this action
Is dismissed and any appeals are resolved by December 15, 1994.13

HB 201 SS 37.

Chapter 66 was a "process" settlement, which set guidelines
for choosing the lands for return to the trust; HB 201 is a
"oroduct” settlement with lands already selected and a definite
amount of money ($200 million) appropriated in HB 371 for the trust
fund. 14  Section 40(a) of HB 201 returns approximately 568,000
acres of original trust land to the reconstituted trust and
designates approximately 353,000 acres of other state land as
substitute trust land to replace original trust land that will not
be returned to the trust. The original trust land to be
reconstituted into the trust includes approximately 435,000 acres
In fee, approximately 55,000 acres of mineral estate, and
approximately 78,500 acres of oil and gas interests. See Aff. Harry
A. Noah (State M/Prelim. Appr., at 3 n.4, Exh. A). Lands returned
to the trust will include only the mineral estate or oil and gas
Interests where the surface has been conveyed to third parties or
Is within legislatively designated areas such as the M?.;tanuska

days. HLEeéloovgnH may extend the deadline for up to 45 additional
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Valley Moose Range. H.L. and Bosel Mem. Sup. M/Prelim. Appr., at
5 (June 10, 193). Other state land to be transferred includes
111.000 acres in fee, 15 217,000 acres of mineral estate 16 and
approximately 25,000 acres of oil and gas interests 17 See Aff.
Harry A. Noah (State M/Prelim. Appr., at 3 n.5, Exh. A).

The reconstituted land trust will consist of a total of
930.000 acres, the value of which is estimated by H.L. and Bosel
to be between $1.0 and $1.1 billion. H.L. and Bosel Mem. Sup.
M/Prelim. Appr., at 2, 4, 6-7 (June 10, 1994). Weiss and AVHA
estimate the value of the lands to be $560 million. Weiss Opp. to
Prelim. Appr., at ¢ (July |, 1994).

A mental health trust fund will be established to receive
revenues attributable to the principal of the trust. HB 201 SS 12-
14.  As compensation for the original trust lands not returned to
the trust, the fund will start with the s200 million cash payment
appropriated in HB 371. The Alaska Permanent Fund Corporation will
manage the trust fund. HB 201 88 3, 4. HB 201 provides that the
]t_hls other state and be Iconve/%e in fefdeapﬁrg
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"cash principal of the mental health trust fund shall be retained
perpetually in the fund for investment by the Alaska Permanent Fund
Corporation." HB 201 § 14 (to be codified as AS 37.14.035(a)).
Earnings from the trust fund along with trust land revenues
not attributable to principal will be deposited in a mental health
trust income account.18 HB 201 SS 3, 14, 15. The income account
will be administered by the Alaska Mental Health Trust Authority. 19
HB 201 § 16 (to be codified as AS 37.14.039(a)). Money in the
trust income account may be used by the Irust Authority for: (1)
awarding grants and contracts to ensure an integrated comprehen-
sive mental health program for the state;20 (2) obtaining private
and federal grants for the above purpose; (3) soliciting gifts,
bequests, and contributions for the above purpose; (4) reimbursing
the Alaska Permarant Fund Corporation and DNR for the cost of
managing trust assets; (5) offsetting the effects of inflation on

y.ear, the Abaska Per an nt Fuhnd

net |nc rust {
nt e cod ngd at
e 03|tedOI

of e iscal
Corporaht mst Fert
ental he
mon ror to ecember
g Income an
{

rust |nc dﬁtlgﬁ
| % men aI heearltn
%| N by f-% 2 f gettle me

ent

aé Helhl%s. %

h &I‘ i rity.
0 ted t

[t
Iproceeds acc?uné
|come acc [ |rus§
Agreement, r sec (June
t

uthority is created b¥

AT eea
0 2 0 e s
St cﬁorpusd %Jenre ES{/‘) IO%] g\/mfnl_lés% ed

pter o9 fion
HB 201 also add 14,045, h ifi
Rf rantesl Sa(ndacosn trac t may b gv(mec SPELiTies

\VCE&O%Z 2288t a&elv il 6

I
N




the trust fund; and (6) meeting the necessary administrative
expenses of the Trust Authority. ws 201 s 16 (to be codified as as
37.14.041(a) and AS 37.14.045). The y- Vjjosed settlement agreement
states directly that the Trust Authority may use the money in the
trust income account for these purposes without further legislative
appropriation.21 Settlement Agreement, art. V, sec. 4, at 12 (June
10, 1994). If money in the income account is not needed for the
necessary expenses of the state's mental health program, the Trust
Authority is required to transfer the money to the unrestricted
general fund for other -mrposes.22 w8 201 S 16 (to be codified as
AS 37.14.041(b).

The governor s required to submit to the legislature a
separate appropriations bill limited to the state's integrated
comprehensive mental health program and similarly the legislature
IS required to make appropriations for the mental health program
In a separate bill. HB 201 8§84, 7. The bill must be accompanied
by a report, explaining the differences between the appropriations
proposed by the governor and the Trust Authority's recommendations
for expenditures from the general fund for the state's mental
health program. HB 201 § 5. HB 201 also provides that if the
governor vetoes any appropriations for the mental health program,
the governor's veto message must explain the vetoes in light of the

211t . 1s not known whether this is permissible under the Alaska
Constitution.

330, 3503 AIYEL 1R Idkg! by the Enabling Act. P.L. 84-
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Trust Authority's recommendations for expenditures from the general
fund for the mental health program. HB 201 § 5.
Under HB 201, the reconstituted land corpus of the trust will

be managed by the Department of Natural Resources ("DNR"). HB 201
§ 17. Section 17 of HB 201 describes the standards applicable to
DNR's management of trust lands:

mana cons s&elnthevsllltthhb Heuhsttrukafnd&s E/'I Si
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(1) maintenance of the trust land base;
(2) management for the benefit of the trust;
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(4) management for multiple use of trust land.
Thus, to the extent that trust principles imposed by the Enabling
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Act do not conflict, general state land law will apply.  The
requlations which are to be adopted must address the four listed
management provisions.2 HB 201 requires that a separate unit of
D\R be established whose responsibility is to manage the trust
land.”” HB 201 § 22. The land management provisions in sections
17-18 and 22 take effect immediately and remain in effect whether
or not the settlementis approved by the December 15 deadline.See
HB 201 §§ 17, 22, 48, 52.

HB 201 purports to confirm and ratify the 1978 redesignation
of original trust lands not returned to the reconstituted trust.
See HB 201 § 41. HB 201 also provides the legislature's estimate
of the amount for past mental health expenditures. HB 201 § 42.25

The improvements to Alaska's mental health program enacted
under Chapter 66 are made effective by the settlement provisions
of HB 201 with only afew amendments. Sef HB 201SS 19-21, 30-36,
37, Ch. 66 § 26-48.The program  portion ofthe Chapter 66
settlement has involved little controversy; most regard the program
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portion as a valuable addition to state law.

IV. STANDARD FOR PRELIMINARY APPROVAL

Under Alaska Civil Rule 23(e), a "class action shall not be
dismissed or compromised without the approval of the court, and
notice of the proposed dismissal or compromise shall be given to
all members of the class in such manner as the court directs."
Alaska R. Civ. P. 23(e). Because the Alaska rule is identical to
the federal rule, federal cases may provide guidance in its
application to the present case. See State v. Alex. 646 P.2d 203,
213 (Alaska 1982). The settlement approval process in class actions
Is composed of four parts: () preliminary approval of the
settlement by the court; (2) notice to the class; (3) a formal
fairness hearing; and (4) final approval by the court. See Manual
for Complex Litigation. Second § 30.43, at 241 (West 1985) r"MCL
id]". The primary purpose behind court approval of the settlement
of a class action is the protection of class members "whose rights
may not have been given due regard by the negotiating parties."
Officers for Justice v. Civil Service Comn™n. 688 F.2d 615, 624
(9th cir. 1982).

The standard for preliminary approval includes an inquiry into
both the fairness and the adequacy of the proposed settlement. In
re_MIld-Atlantic Toyota Antitrust Litigation. 564 F. Supp. 1379,
1383 (D. Md. 1983). The court must make a preliminary evaluation
of the fairness of the proposed settlement agreement by considering

WS008 i i}



whether the proposed settlement:
(1) appears to be the product of serious,
informed, noncollusive negotiations;
() has no serious deficiencies;
(3 does not 1improperly grant preferential
treatment to class representatives or
segments of the class; and
4 fTalls within the range of possible
approval.
MCL 2d S 30.44, at 241. Preliminary approval 1is not a Tfinding
that the settlement 1is actually fair, reasonable, and adequate.z
In re MidrAtlantic_Toyota Antitrust Litigation. 564 F. Supp. 1379,
1384 (. Md. 1983) . Final approval of the settlement remains
discretionary with the court even after preliminary approval.
Class Plaintiffs v. City ot Seattle. 955 F._.2d 1268, 1291 (9th Cir.
1992); S.E.C. . Randolph. 736 F.2d 525, 529 (9th Cir. 1984);
Newberg on C+ass Actions. Third Edition S 11.41, at 11-88 (3d ed.
December 1992 & Supp- June 1993) r"Newberg on Class Actions 3d"l.
The purpose of preliminary approval is to ascertain whether there
is any reason to expend the time and money to notify class members
of the proposed settlement and proceed with a ¥formal fairness

hearing. Armstrong v. Board of School Directors. 616 F.2d 305, 314

2*The settlement must be "falir, adequate, and reasonable™ in
order to receive Tinal court approval. E.g.. Class Plaintiffs v
Citv of Seattle. 955 F.2d 1203, 1291 (9th cCir. 1992); S

30.44, at 242 ("The settlement must be Ffair, reasonable, and
adequate under **he circumstances.').
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(7th Cir. 1980). Notice and a formal Tfairness hearing would be
“"futile gestures,” 1if the court did not find the settlement to be
within the range of possible approval.27 Newbera on Class Act].g’\
3d s 11.25, at n-36; seg In re Mid-Atlantic Tovota Antitrust
Litigation. 564 F. Supp. 1379, 1384 (D. Md. 1983).

The court may only approve or disapprove a settlement
agreement. MCL 2d &30.41, at 237. The court may make suggestions
for changes, but has no authority to directly amend a settlement.
See 1d. However, ' [msothing prevents the court from receiving
successive settlement proposals or from submitting successive
settlement proposals to the class for its evaluation.”™ Newberqg on
Class Actions 3d S 11.25, at 11-37 to 11-38.

The burden 1is on the proponents to show that a proposed

settlement should be approved. See MCL 2d S 30.44, at 241-42;

Newburg on Class Action. Third Edition S 11.42, at 11-94 (1992).
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)L DISCUSSION

A Is the Proposed Settlement the Product of Serious. Informed.
Noncollusive Negotiations?

1. Factual background

On December 30, 1993, the court denied motions Tfor prelim—
inary approval for the Chapter 66 settlement. As early as January
6, 1994, the State began exploring the possibility of a new
settlement. After a January 25, 1994 meeting, Mr. Volland believed

that a mixed land and cash settlement was possible.28 Aff. Volland

The State presented plaintiffs with an initial offer in mid-
February. The plaintiff groups and third-party iIntervenors
discussed the State"s proposal several times. The State invited
counterproposals from any of the plaintiff attorneys. On March
14, Mr. Volland submitted a counteroffer to the State that
involved the formation of a permanent endowment fund for the
state®"s mental health program. See Aff. Volland 1 14. Although
Mr. Volland submitted the counteroffer on behalf of his clients
alone, meetings with counsel and representatives for other plain—
tiff groups convinced him that the principles of his counteroffer
were generally acceptable to plaintiff groups. Aff. Volland, 11
14-16. Neither Mr. Walker nor Mr. Gottstein presented a

counteroffer to the State.

2SThe Chapter 66 settlement was a land-based settlement
without any significant cash component. The State refused to
consider a settlement with a Jlarge cash component during the
negotiations which led to the enactment of Chapter 66.
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Mr. Volland involved other interest groups in the
negotiations. The Public Interest Intervenors played an active
role 1iIn negotiating the contents of the 1list of lands to be
included in the reconstituted trust under HB 201. Public Interest
Intervenors®™ Response, at 4 (July 1, 1994). Representatives from
the coal industry and oil and gas industry were also involved in
the negotiation process. Mr. Volland sought to involve affected
parties so that if a settlement was reached, it would be accepted
broadly and would not suffer the attacks from non-parties which
plagued the Chapter 66 settlement.

A series of meetings ensued among the State, plaintiffs*®
attorneys, and attorneys for third-party intervenors. See Aff.
Volland, 11 16-19 (filed June 10, 1994); Aff. Harry Noah, 11 5-6
(filed June 10, 1994); Aff. Brian Bjorkquist, 1 7 (filed June 10,
1994). By March, negotiations over land focused on 1identifying
lands from those which had been proposed as substitute lands
during the Chapter 66 settlement implementation which would also
satisfy the concerns of the Public Interest Intervenors. Aff.
Volland, 1 16. Negotiations also dealt with the desire of Weliss
and AMHA to expand the list of returnable original trust lands.
1 dL

Numerous meetings between the various parties occurred, pri—
marily to negotiate land issues. Sgg Aff. Volland, 11 18-20. Oon
April 15, the state responded to the counterproposal with
additional changes, including management of trust Uland by DNR.
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Aff. Volland 1 20. Discussions during mid-April also appear to
have frequently involved the cash endowment. Aff. Volland, 1 21-
23.

Mr. Volland apparently interpreted a letter sent to him by
Mr. Gottstein dated April 19th as supporting his counterproposal
and authorizing him to pursue settlement on those terms. See AffT.
Volland T 21. On the other hand, Mr. Gottstein viewed the letter
as confirming an actual agreement between plaintiffs®™ counsel made
at a previous meeting. see AFfF. Gottstein, at f 9, Exh. A (filed
July 1, 1994); H.L. M/Prelim. Appr., Exh. D (June 10, 1994).

On April 25, Mr. Volland attended a meeting with represen—
tatives of beneficiaries; they were generally supportive of the
proposal with the exception of certain land management provisions.
Aff. Volland 1 21 . Around April 22, Mr. Walker and Mr. Gottstein
announced they would not recommend the proposed settlement to
their clients. Aff. Volland, 1 24.

Because all counsel for the plaintiffs did not agree to the
basic terms of the settlement, the State was unwilling to com—
pletely abandon its pursuit of an independent legislative
resolvition of the litigation. Aff. Volland, 1 27. For this
reason, HB 201 has different effective dates and conditions for
the various provisions. As a result of efforts by counsel for
Weiss and AMHA, last minute amendments to the bill 1included
section 47, which permits the governor to extend the December 15th
deadline by 45 days if the extension is made by November 30, 1994.
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Between late January and the final negotiations for HB 201 in
May, plaintiffs' counsel held several meetings with members of the
mental health community to discuss the settlement proposal.
Although not all settlement negotiation sessions were attended by
all counsel, counsel for all plaintiffs and third parties were
kept informed about negotiations and were invited to attend
sessions appropriate to their interests. There have been no
allegations of exclusion from negotiations.

2. Serious, informed, noncollusive negotiations

In order to warrant preliminary approval, settlement
negotiations must be serious, informed, and noncollusive. ML 2d
S 30.44, at 241. Weiss and AVHA concede that "the negotiations
were conducted seriously by all parties in the sense that everyone
worked very hard at it" and H.L and Bosel "were -earnest
negotiators." Weiss opp. to Prelim. Appr., at 8  However, Weiss
and AVHA assert that this proposed settlement was not the product
of serious, informed, noncollusive negotiations.

Weiss and AVHA assert that the negotiations were not serious
because (1) Bosel and H.L. did not pay appropriate attention to
detail, and (2) the state insisted on pursuing its legislation to
attempt to improve its litigation position.2 The court disagrees.

29I-BZO ontgl S.many provisions de?i ned to as?ist the State
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The court finds that Bosel and H.L. paid attention to detail. Mr.
Volland carefully considered the proposals made by Mr. Walker and
Mr. Gottstein. Except where he disagreed with the analysis, Mr.
Volland actively attempted to 1include their suggestions in the
ultimate product. He was not always successful. However, the
essential characteristic of negotiation and settlement 1is that
everyone makes some concessions and no one gets everything
desired. The State®"s 1insistence on pursuing the non-settlement

provisions of HB 201 does not mean the negotiations were not

serious. When 1t was apparent that not all of the plaintiffs-®
attorneys were willing to enter 1into the agreement, the State
recognized that final approval could be denied. The State went

forward with its contingency plan. The State submitted the first
settlement proposal in February and later responded to plaintiffs”
counterproposal. While parts of the legislation obviously were
intended to pressure plaintiffs to agree to a settlement and to
discourage challenges to the settlement agreement and appeals from
approval if obtained, this does not mean the State was not serious
in negotiations.

Weiss and AMHA assert that attorneys for H.L. and Bosel were

not sufficiently informed about land issues to the extent

substitute lands (the same lands as those, dn. the §zlem tb a g
declare a set-off of $1.32 billion from 1@78 to f§ . ﬁ% 01 8
40-42. IT valid, the result of litigation would be reconstitution

of the trust with the same Qlands contained 1iIn this settlement.
There would be no other benefits to the class and no cash component

for the fund.

eiss v, State .
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necessary to negotiate the complex land issues in the interest of
the class. Weiss and AMHA assert that Mr. Gottstein is the most
knowledgeable about land issues among plaintiffs®™ attorneys. They
argue that Mr. Volland and Mr. Jessee used improper valuation
numbers in evaluating the proposal. They argue that it was error
to include 116,000 acres 1in the Salcha area that has only been
selected by the State and is subject to a military withdrawal.
They argue that the failure to include Tfavorable terms from the
Chapter 66 settlement such as survey at state expense and warranty
of title demonstrate that counsel were not sufficiently informed.

The court disagrees and finds that Mr. Volland and Mr. Jessee
were sufficiently informed. It is true that they do not have the
most experience in these land issues among plaintiffs®™ attorneys.
However, they did not operate in a vacuum. They made extensive use
of the expertise found in the Mental Health Trust Lands Project.30
The vast majority of lands to be included 1in the reconstituted
trust under this proposed settlement agreement were lands proposed
for 1inclusion 1in the reconstituted trust under the Chapter 66

proposed settlement by Weiss and AMHA.31 Moreover, all attorneys,

including Mr. Gottstein, were involved in the negotiation of the

30The Mental Health Trust Lands Project was established by Mr.
Walker and Mr. Gottstein for iImplementation of the Chapter 66
settlement. The Project, had many land experts employed. It also
contracted with other experts.

3I0Ff the land types listed in Exhibit A (evidentiary heaxing)
to be in the trust only four categories were not substitute lands
proposed by the Lands Project under Chapter 66 1iImplementation.
They total one percent of estimated value.
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land list for this proposed settlement. The questioned values
were ones supplied by the Lands Project; they were not ones
developed by Mr. Volland or Mr. Jessee. Finally, no agreement of
this magnitude is perfect and in settlement no one gets everything
desired. The court does not believe that any purported "errors"
were the result of counsel not being informed.2

Counsel for Weiss and AMHA contend there are indications of
collusion between the State and counsel for E.L. and Bosel. Weiss
Opp. to Prelim. Appr., at 11. They contend that counsel for H.L.
and Bosel violated an agreement with counsel for Weiss and AVHA

It is true that the inclusion of the 116,000 acre Salcha
parcel is problematic. At least part of the problem was recognized
In the proposed settlement agreement. The provision states:

d. Replacement of Mineral Estate Only Parcel from
"Other State Land To Be Designated as Mental Health
Trust Land, April 28, 1994"

The State and beneficiary plaintiffs who are parties
to the Settlement Agreement shall by August 1, 194,
identify for purposes of replacing “land, an area o
mineral estate only land at least equal in acreage and
at least equal in”revenue generating capability = (i.e..
estimated mineral value) to the land to be replaced
within portion(s) of the approximate 116,000 acre Salcha
mineral estate only parcel F-82863 (with errors or
omissions in the legal description, if any, corrected)
listed in "Other State Land To Be Designaced as Mental
Health Trust Land, April 28, 1994" that are now known to
be contaminated with or affected by hazardous substances,
(i.e. the Stewart Creek Impact Zone, which is generally
identified on the nmgp attached as Exhibit 2), unless
otherwise agreed to by the parties. The parties shall
also attempt to minimize the impact, if any, the
replacement of land nmay have on the development potential
of the Salcha mineral "estate only parcel F-82863.

Attachment B to Settlement Agreement, at 1 (June 10, 1994).

Weiss v, State
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set out in Mr. Gottstein*s letter of April 19. Aff. Walker,
132-34 and Exh. 36 (filed July |, 1994). They assert that counsel
for H.L. and Bosel gave up the requirement of adequate funding
from the general fund for the mental health program and then
negotiated awnay the "endowment concept" for the trust. They
assert that supporting legislation with the December 15 deadline
iIs collusive, especially in light of the known constitutional
Issue regarding the Trust Authority's ability to spend the income
of the trust without further legislative authorization.33 They
assert that the negotiation of a "confusing" agreement is further
evidence of collusion.

The court disagrees and finds that the agreement is not the
product of collusion. The court finds that the attorneys had
legitimate disagreements over the interpretation of their April
agreements. The court finds that counsel for Bosel and H.L.
negotiated in good faith with the interests of the class in mind.
Moreover, counsel for Weiss and AVMHA were free to negotiate
directly with the State throughout the process. There can be
disagreement about the result, but the process was fair and non-
collusive.

In summary, the court concludes that the proposed
settlement is the product of serious, informed, noncollusive

negotiations.

Prhe point is that the deadline precludes testing the
constitutionality of the Trust Authority's power in the Alaska
Supreme Court.

Weiss v, State
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B. Is the Proposed Settlement without Serious Deficiencies?

Weiss and AMHA have raised seven points which they assert are
serious deficiencies which should preclude preliminary approval:
(1) termination by appeal; (2) unenforceability of the settlement;
(3) indefinite terms; (4) invalidity of the land lists; (5
difficulties with DNRs work; (6) illegality of the management
regime; and (7) lack of effective control by the Trust Authority.
Each issue will be discussed.

The settlement provisions of HB 201 and HB 371 are effective
only if the December 15 deadline is attained for dismissal of this
action and the conclusion of all appeals. H 201 S8 37, 48-51.
The proposed settlement agreement provides that if this court
dismisses this action after final approval of the settlement, but
the deadline is missed because of an appeal, any party can seek
relief under Alaska Civil Rule 60(b)(6). Moreover, the parties
have agreed that "the failure of the settlement provisions of H3
201 and HB 371 to become effective would justify seeking relief
from judgment and no party shall oppose such a motion."
Settlement Agreement, art. VI, sec. 7, at 17 (June 10, 1994).
Weiss and amHA argue that any party's ability to terminate the
agreement by filing an appeal is a serious deficiency.

The court agrees that the effect of appeal on the settlement
provisions is problematic. In essence, despite the investment of
many hours and significant nmoney by everyone in the approval
Weiss v, State.
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process, any party can destroy the settlement by filing an appeal
from a grant of final approval.3 Nevertheless, the court does not

see this as a problem sufficient to warrant denial of preliminary
approval. Although time and noney will be wasted if the process
fails because of a missed deadline, the claims of the class will
not be adversely impacted. They will be in the sare position that
they would be if preliminary approval was denied. Moreover, if
the settlement fails for this reason, it will be knomn soon — no
later than the end of January 1995. The lost time should not
adversely impact the class or its claims.

Weiss and AVHA's second point relates to the enforcement of
the settlement. They question the enforceability of three aspects
of settlement: (1) the “"endowment concept";3% (2) correction of

land list problems; and (3) the payment of the $200 million to the
trust, especially the $5 million designated to core from the sale
of DNRs land sale contract portfolio [see HB 371 § 1(a)].

It is true that there is no guarantee in this proposed

_ The parties favoring settlement informed the court at the
evidentiary hearing that they are looking for a solution to the
problea. ~However, the court doubts a solution can be found.
Assuming the court issues and distributes a decision granting final
approval on the date scheduled (November 15), a dissenter could
wait until December 15 to file a notice of appeal. Even if the
overnor had opted for the permissible 45 day extension of the
eadline, the Supreme Court would have only 45 days to act. There
are few cases in the history of the state "which have been decided
within 45 days of the date the notice of appeal was filed.

PThe court understands this term as used here to mean a Trust
Authorltly with freedom to spend trust income without legislative
approval.

Weiss v, State .
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settlement that the Trust Authority's power or, indeed, its
existence will not be changed by a future .legislature. It is
important to focus on what remedy is provided if the legislature
mekes a material change in the provisions of H3 201 which create
the Trust Authority. The portions of HB 201 which create the
Trust Authority are incorporated into the proposed settlement
agreement.3  Settlement Agreement, art. |, sec. 1 If the
legislative change wes material, the class would be entitled to
invoke the remedy found in art. VI, sec. 5. they would be free to
file a new action asserting all the claims they have today.3/
While there are no guarantees, the fact that this litigation would
begin anew should provide a reason for future legislatures not to
act detrimentally to the class. There are risks associated with
this which should be analyzed by the class; the court does not
believe the risks are so great so as to require denial of
preliminary approval.

Weiss and AVHA point out that there are known and identified
problems with the land list to reconstitute the trust adopted by
the legislature in HB 201. They assert that those problems can
only be corrected with legislation. Since no one can say what the
legislature will do, there are no guarantees that the changes wiill

~ PBlhe Settlement Agreement does not wuse the word
"Incorporate.” However, at the evidentiary hearing, the court
ensured that incorporation wes the intent of the agreement.

_ 37The court ensured at oral argument that it wes the State's
intent that if there was a material change, the class would have
all claims they have today and would be free to assert them.

Weiss v, State. .
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be made. The State acknowledges that sonme of the identified
problems nmay require new legislation to correct.

Exhibit 2 to the Wareham affidavit (filed 7/1/94) lists may
"errors and omissions" in the land lists on which the settlement
Is based. Sone of the problems are serious, e.g.. the 116,000
acre parcel near Salcha which is not. likely to be conveyed, other
problems are insignificant, e.g.. listing a parcel on both the
conveyable list and the non-conveyable list.3 There are certainly
a number of technical corrections which need to be made; it is
possille that many will require new legislation. Sone errors nay
be corrected under DNRs authority to exchange trust land with
other state land and to "correct errors or omissions in the legal
descriptions of mental health trust land." H8 201 S 17 (to be
codified as AS 38.05.801(b)(2) and (3)).3® However, it is likely

BThe court views this as insignificant because the list that
controls should be the conveyance list.

FArticle 111 of the Proposed Settlement Agreement provides a

process for correction of technical problems with the lands list:
1 parties. agree that any omissions,
ovarinclusions, 'inconsistencies or errors’ now known or
discovered in the lists of original and substitute trust
lands transferred to the trust pursuant to Sections

40(a)(1 &(%%eOf HB 201 shall be resolved as follows:
a State and the plaintiffs, and the State and

the Trust Authority, once established, shall identify to
ths other party any _omissions, overinclusions,
inconsistencies or errofs in the lists of original and
substitute trust lands as soon as such problems are known
or discovered, along with such information or other
explanation as is necessary to determine the reason for

the claimed omission or error.
errors or omissions to the legal

b
descrgp)tions of the lists of original and substitute
lands submitted pursuant to Sections 40(a)(1)&(2) of HB

Iss v, State .
82-2208 Civil
MD&O 34



that not all problems can be corrected without new legislation.
The court views this as a problem. It is essential that the
beneficiaries obtain the benefit of their bargain. The
beneficiaries are not assured of the benefit of the bargain if
they are dependent on an act of a future legislature. The parties
favoring settlement have advised the court that they are looking
for a solution. The court believes they should have an
opportunity to find one. If they have not found a solution by the
time of the final approval hearing, the court (and the
beneficiaries) will be forced to examine the degree of risk posed
by the problem and the impact on the settlement if no solution is
found.20 However, the court will not deny preliminary approval on

201 necessary to accomplish the intent of the parties

shall be corrected the Department of Natural Resources

il:]\R)7 ) Elér%ld?nt to the authority granted D\R under Sec.
0 .

_(cz Any additions, deletions, or substitutions to
the list of original and substitute lands transferred to
the trust pursuant to Sections 40%@1)(1)&(2) necessary to
accomplish the intent of the parties shall be obtained
by legislative amendment or by transfer, exchange, or
conveyance. _ _

~(d) As of the date of executing this agreement, the
parties’ have identified in Attachment B the initial
omissions, overinclusions, or substitutions to the lists
of original and substitute lands transferred to the trust
pursuant to Sections 40(a)()&(2) which they agree to
correct pursuant to the terms of (b) and (c) "above.

Settlement Agreement, at 5-6.

40t is certainly possible that failure to find a solution to
the problem_associated with the Salcha pr%oerty could lead to non-
approval. The acreage is large -- 116,000 acres, over 10% of the
reconstituted trust acreage. The court does not know the value of
the parcel, but assumes it ney also be significant.

Weiss v, State
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this basis.

The final enforcement issue raised by Weiss and AVHA relates
to the enforceability of the "promise to pay the $200 million."
Weiss Opp. at 17 (filed July 1, 1994). Weiss and AMHA argue that
unless the full $200 million is in the trust fund at the time of
dismissal, the State's promise to pay is unenforceable under
article 1IX, section 13 of the Alaska Constitution. Weiss Opp. at
17. The constitutional provision states:

No money shall be withdrawn from the treasur
except in accordance with appropriations

by law. Nbo obligation for the payment of
nmoney shall be incurred except as authorized
y  law. Unobligated appropriations
outstandln% at the end of the period of time
specified by law shall be void.

Alaska Const., art. IX, § 13.
HB 371 appropriated $200 million to the "mental health trust

fund" from these sources in these amounts:

Mental health trust income account $ B million
balance on 6/30/95 _ .
CN\NR - mental health trustincome in $ 11.7 million
the general fund .
Proceeds from sale of DNR land $25 million
sale contracts portfolio o
Budget reserve fund $130.3 million

These funds were appropriated. Moreover, section 1(e) of HB 371
provides that the appropriations "do not lapse." Thus, the only
way the fund would not receive the suns is if they do not exist.
The only item whose future existence is questioned is the proceeds
from D\R land sale contract portfolio. D\R is currently in the
beginning stages of offering the portfolio for sale. Commissioner
Weiss v, State
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Noah has recently begun inquiries regarding other sources of
revenue to replace this item if it is unavailable. The court views
the possible unavailability of the $5 million as a problem.
However, there is a reasonable probability that it will be resolved
by the time of final approval. If it is not resolved, the court
and class members will have to evaluate the agreement in that
light. The court does not find the problem to be a deficiency
which precludes granting preliminary approval, but it may be an
issue for consideration at final approval.

The third "serious deficiency"” arguedby Weiss and AMA
relates to their criticism that the proposed settlement agreement
"Is very unclear as to very critical terms." The court disagrees.
To the extentthat important issues were highlighted at the
evidentiary hearing, the questions of interpretation were resolved
by ascertaining the intent of the parties.4l In light of the fact
that the assumed ambiguities were resolved in the beneficiaries’
favor, there is no risk to the class from them.

Weiss and AWHA next assert that theland lists are of
"questionable validity." Weiss Opp. at 18 (filed July 1, 1994).
The claim is made that the land lists do not identify the
boundaries of a large number of parcels. Admittedly, the lists do

4|Specifically, the state stated its intent was (1% that the
trust would not be charged for access to state land; that it
intended that the settlement rovisions of HB 201 were mcorporated
into the agreement; hat if the remedy provisions of art.
VI, sec. 5 were mvoked the plaintiffs could reassert all claims

they have today.
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not contain legal descriptions. The court does not find that to
be a serious deficiency. The court expects further evidence if the
parties actually believe that approval should be denied on this
basis.

Weiss and AVHA assert that "DNR is unlikely tc accomplish the
required land work accurately or in a timely manner.”* Weiss Opp.
at 19 (filed July 1, 1994). This argument is not supported by any
admissible evidence.f At this point it would be mere speculation
to conclude that DONR cannot do the job it is required to do.

Weiss and AMA argue that the management regime under the
proposed settlement is illegal. They assert that the settlement
would have to have the standard that the trust be "managed solely
in the best interests of the beneficiaries under private trust law
principles.” Weiss Opp. at 20 (filed July 1, 1994).

HB 201 requires that trust land be "managed consistent with
the trust principles imposed on the state by the [Enabling Act],"”
but specific trust management standards are not specified in either
HB 201 or the proposed settlement agreement. HB 201 817. To the
extent not inconsistent with the Enabling Act, the trust lands are
subject to the sane provisions of law applicable to other state
lands. HB 201 requires [ON\R to adopt management regulations

which must address at least four management principles:

la) maintenance of the trust land base;
(23 management for the benefit of the

43The opposition referred to the affidavit of Ms. Hayes, which
was struck because she wes unavailable for cross-examination.
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trust; _
for long-term sustained

3) management
yield (o)f products from the land; and
land (4) management for multiple use of trust
HB 201 s 17 (to be codified as AS 38.05.801(c)).43 DN\Ris required

to consult with the trust authority before adopting regulations
under AS 38.05.801(c). HB 200 S 9 (to be codified as AS
37.14.009(a)).

The statute and agreement are intentionally vague on the issue
of the required management standard. In order to assure the
support of the environmental and resource industry interest groups,
language acceptable to all was adopted. The battle, if there is
to be one, was reserved for the regulatory process. It is
important that the class understand that it may require nore
litigation to ensure that regulations actually comply with the
Enabling Aca. Of course, it is possible that ONR will adopt
regulations that satisfy the Act. It is also possible that all
interest groups can be accommodated in the regulatory process.
However, there are risks of future litigation presented by this
approach.

The court disagrees with Weiss and AVHA regarding the
illegality of the standard. What the class is entitled to is
management under the requirements of the Enabling Act. This

43These standards were promoted by Mr. Volland based on the
article by Fairfax, ef£ al. discussed earlier. If there is
legislative history to_ the effect that the Fairfax article wes
considered by the” legislature, the court's concerns about the
standards would be greatly alleviated.

Weiss v, State
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legislation cannot diminish those requirements because of the
supremacy of federal law; this statute does not purport to diminish
those requirements. |f the Enabling Act requires management solely
in the interest of the beneficiaries and under private trust
principles, HB 201 does not displace that standard. The treatment
of the issue in the settlement means that it may require further
litigation to achieve the result. The court does not believe this
IS a serious deficiency. It is an issue which the class and court
must analyze in final approval.

Finally, Weiss and AVHA argue that "lack of effective control
of trust management by the Trust Authority is a serious
deficiency." Weiss Opp. at 20 (filed July 1, 1994). Essentially,
they argue that DN\R management of trust lands without more control
and supervisory authority by the Trust Authority results in a
serious deficiency.

The court agrees with Weiss and AVHA that DNRs past trust
management has been substandard. D\R generally has managed the
lands as if there was no mental health lands trust and as if DO\R
had no fiduciary obligations to the beneficiaries of the trust.
However, there are certain factors which indicate that past
behavior may not be the best indicator of the future.

HB 201 requires DN\R to establish a separate trust management
unit to manage the reconstituted mental health trust lands.
Personnel in the separate trust unit will be applying only trust

management principles and working under one set of policies and
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regulations. Management of trust land through this separate unit
should meke DN\R more cognizant of its fiduciary responsibilities
with regard to trust lands.

Commissioner Noah has acknowledged that with or without
settlement D\R must change its management of trust lands. For the
first time in the court's memory, someone in authority in O\R has
acknowledged DNRs fiduciary obligations toward the trust
regardless of this litigation and that DONR has not met those
obligations in the past. To the extent that acknowledgement is the
first step to cure, this is a hopeful sign.

The court concludes that this is not a serious deficiency in
the settlement. It may be a concern for the class, but it does not
automatically bar approval in the court's analysis. First, the
court sees the hopeful signs noted. Second, if this case goes to
litigation, the class will likely have IDNR management of trust
land.44

The court has also examined the settlement for serious
deficiencies. None has been found.

For these reasons, the cDurt concludes that the settlement
does not have serious deficiencies which would preclude preliminary

approval.

It is possible that the "trustee" could be removed.
However, the court is not aware of any instance where the trustee
of a public land trust has been removed by a court.

Weiss v, State
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C. is. the Proposed Settlement without Improper Preferential
Treatment of Segments of the Class?

The program portion of the settlement has changed little since
the Chapter 66 proposal, and the court previously found no
preferential treatment in that settlement. See Memorandum Decision
and Order at 103-07 (Dec. 30, 1993). The program priorities in
Chapter 66 do not favor any of the four major subgroups within the
class. Memorandum Decision and Order at 104 (Dec. 30, 1993). Nb
funds will be distributed directly to class representatives or
other class members. The trust will be managed for the benefit of
all trust beneficiaries.

Disparate treatment is possible, although not probable, under
the HB 201 funding scheme. H.L. and Bosel expect the grants and
contracts issued directly by the Trust Authority using nmoney from
the trust income account to fund services or programs which supple-
ment the state's basic mental health program rather than for the
basic program itself. See H.L. M/Prelim. Appr.,, at 19, 23.
Assuming that to be true, if membership on the board of trustees
of the trust authority becomes unbalanced, it is possible that sone
beneficiary groups might receive preferential treatment. However,
this is mere speculation. A balanced membership within the Trust
Authority's board of trustees should result in a balanced
distribution arong beneficiary groups of nmoney from the trust
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income account.%b

The court concludes that the proposed settlement does not
contain any preferential treatment of a segment of the * 3s to an
extent that would preclude preliminary approval.

D OSESthe RloPVSA Settlement Fall within the Range of Possible

There is no purpose in sending notice of a proposed settlement
to the class if it does not appear preliminarily to be within the
range of approval. Liebman v. J.w. Petersen Coal & Oil Co.. 73
F.R.D. 531, 53 (N.D. 111. 1973). In order to determine whether
a settlement is within the range of possible approval, the court
must meke a preliminary evaluation based on the general standards
for final approval of "fairness" and "adequacy" within the unique
context of preliminary approval. In Ei Mid-Atlantic Tovota
Antitrust Litigation. 54 F. Supp. 1379, 1383-85 (D. Md 1983).
Final approval requires a finding that the settlement as a whole
iIs "fair, adequate, and reasonable." Class Plaintiffs v. Citv of
Seattle. 955 F.2d at 1291; Newbero on class Actions 3d S 11.41, at
11-91; ML 2d 5 30.44, at 242. However, a "settlement need not

ABSMeise and AVHA argue that the Trust Authority could spend
trust income for the benefit of someone other than the
beneficiaries. The court concludes that the noney could only be
spent in furtherance of the integrated comprehensive mental health
program and, thus, that is not [egally possible. See HB 201 S 16
(to be codified as AS 37.14.041 a)éls/ and AS 37.14.045(a)). As
well, the_ Trust Authority h the duty to deal with trust
beneficiaries impartially.” H 201 $ 8 "(to be codified as AS

37.14.007(b)(12)).
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provide the best or speediest relief imaginable to be fair,
adequate, and reasonable." Officers for Justice. F.2d at 636;
see also 2 H Newberg, Newberg on Class Actions. Second § 11.45,
at 460-61 (2d ed. 1985 & Supp. 1992) ("[a] settlement does not have
to be a brilliant one in order to secure judicial approval").

The most important factor in evaluating fairr.ess is a
comparison between the likely result of litigation and the remedy
provided in the settlement. Seg Carson v. American Brands. Inc..
450 U.S. 79, 8 n.14, 67 L.Ed.2d 59, 67 n.14 (1981); Armstrong. 616
F.2d at 314; Newberg on Class Actions 3d S 11.41, at 11-93 to 11-
94; M 2d. S 30.44, at 242 ("whether the interests of the class
as a whole are better served if the litigation is resolved by the
settlement rather than pursued"). Other factors the court may
consider in final approval include:

(1) Expense, complexity, and likely duration of further

litigation;

(2) Extent of discovery completed;

(3 Experience and views of counsel;

(4) Amount of opposition to the settlement;

(5) Defendant's ability to pay (what constitutes a feasible

remedy);

(6) Presence of collusion in reaching a settlement.

Class Plaintiffs v. Citv of Seattle. 955 F.2d at 1291, Araa.trgng>
616 F.2d at 314; Newberg on Class Actions 3d S 11.43, at 11-97.
The court also must consider whether the interests of the class



were adequately represented by the named plaintiffs and counsel.
Melchman v. Davis. 706 F.2d 426, 433 (2nd Cir. 1983). The relative
importance of the various factors depends upon the nature of the
claims, type of relief sought, and the unique circumstances of an
individual case. Class Plaintiffs v. Citv of Seattle. 955 F.2d at
1291; Officers of Justice. 688 F.2d at 625. In evaluating the
fairness of a settlement, the court as well as the parties must
remember that "compromise is the essence of a settlement.” S.E.C.
v. Randolph. 736 F.2d 525, 529 (9th Cir. 1984); Cotton. 559 F.2d
at 1330. A settlement may compromise sore potential remedies
available to the class, if as a whole the settlement is fair,
reasonable, and adequate. Armstrong. 616 F.2d at 315, 317.

Although this is only the preliminary approval stage, it is
useful to examine whether the agreement is with'.n the range of
acceptable results, considering those factorl that would be
examined at the final approval stage.

1. Comparison with further litigation

The HB 201 settlement would reconstitute the trust with land
in the form of 550,000 acres in fee and 378,000 acres of subsurface
estate plus $200 million cash.

The agreement purports to require most of the land to be
conveyed to the trust authority prior to final approval of the
settlement.46 Settlement Agreement, art. IV, 5 1/ at 6-7. The

46The proposed settlement agreement provides:
1. Transfer of Land bv Quitelaim Dead And Delivery
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proposed settlement agreement states that prior to dismissal of the
action, the State will tender to the court the deeds for conveying
the listed state lands to the Trust Authority.47  Settlement

Agreement, art. IV, 8 I, at 6-7.

Mental health trust land selections not yet conveyed to the
State by the federal government will be conveyed as the State
receives them. D\R will consult the Trust Authority when it

of Conveyances. Land and interests in land conveyed
to the Trust Author|t¥ shall be granted in trust to the
"Alaska Mental Health Trust Authority, trustee" by
uitclaim deed. (n or before the entry of any order for
ismissal, the State shall tender to_fthe Superior Court
the required deeds conveying to the Trust Authority the
appropriate State interest in the lands designatéd as
mental health lands pursuant to Sections 40(a)(1)6(2).

_approval of this settlement by the court and
dismissal of this action, the deeds shall be placed in
escrow for delivery to the Authority upon its request.
The parties recognize that certain of these deeds will
use parcel numbers which reference the State nmgps that
describe the lands in Attachment A in lieu of full legal
descriptions and, accordingly, may not be in recordable
form at the time they are ténderéd to the court. The
State agrees to use its best efforts and to work with the
Authority to complete the ﬁreparatlon of recordable deeds
for delivery to the Authority as soon as practicable
after dismissal.

Settlement Agreement, art. IV, 8 1, at 6-7 (June 10, 1994).

_ The conveyances from ONR to the Trust Authorlt%/ probably
will not be complete before the case is dismissed under the present
compressed schedule. See Weiss Ofap at 19. The HB 201 settlement
agreement acknowledges that full legal descriptions nmey not be
available at the time the deeds are tendered to thé court.
Settlement Agreement, art. 1V, $ |( at 7 (June 10, 1994). Sore
parcels are 'likely to be described only with parcel "~numbers
corresponding to numbered parcels on . Id.  The_State
"agrees to use its best efforts and to work with the [Trust]
Authority to complete the preparation of recordable deeds for
delivery to the Authority as soon as practicable after dismissal.”
Settlement Agreement, art. IV, $ 1, at 7 (June 10, 1994).

Weiss v, State .
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determines the annual conveyance priorities submitted to the Bureau
of Land Management. Settlement Agreement, art. IV, S9, at 11 (June
10, 1994). In addition, if the land parcels eventually conveyed
to the State from the federal government are different from those
described on the lists referenced in HB 201, the State will compen-
sate the trust with other land of a similar character, equal value,
and similar revenue-producing potential. Settlement Agreement, art.
IV, 8 2 (June 10, 1994).

The Settlement Agreement contains no provision to compensate
the trust for encumbrances that are inconsistent with the revenue-
producing mandate of the trust. Settlement Agreement, art. IV, 8§
3, at 8 (June 10, 1994). The State will bear the recording costs
for all documents required by the agreement, but there is no
requirement that the State pay surveying costs. Settlement
Agreement, art. IV, 85 (June 10, 1994). Costs could be quite high
for surveying parcel boundaries, easements, and other encumbrances.
The Trust Authority will obtain quitclaim deeds only, but in the
settlement agreement the State warranted that Mt has the legal
authorization necessary to convey the land or interest in land" for
lands to be conveyed. Settlement Agreement, art. IV, sec. 2, at
7 (6/10/94). The agreement provides for compensation with other
land if the warranty is violated. Id*

An appropriation bill, HB 371, has already been passed to fund
the $200 million payment into the trust fund created by section 12
of HB 201. This monetary corpus w ill be managed by the Alaska Per-
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manent Fund Corporation, which has demonstrated acceptable manage-
ment of the permanent fund for the state's oil revenues. Income
from investment of the trust fund will provide somre trust revenue
even without land development. Thus, at least sore income stream
Is assured from the beginning for the Trust Authority's use in
making grants and contracts under section 16 of HB 201.

In addition, the HB 201 settlement includes the program
improvements contained in the Chapter 66 settlement with few
changes.48 A Trust Authority would be created whose duties include

ensuring that trust assets are managed consistent with the Enabling
Act [HB 201 § 9]. The Trust Authority's purpose is to ensure an
integrated comprehensive mental health program. The Trust
Authority would have the power to spend income from the trust
without further legislation.49 The Trust Authority must develop a
budget for the integrated comprehensive mental health program. H3
201 S 27 (to be codified as AS 47.30.046(a)).

HB 201 strengthens the budgeting process for the mental health
program. First, a budget for general fund appropriations is
prepared by the Trust Authority as noted above. Second, if the
governor's appropriations bill for funding the mental health
program differs from the Trust Authority's budget, the governor

4tThe program improvements contained in Chapter 66 will be
repealed automatically if the deadline for dismissal is not met.
See HB 201 S 48.

~ &The class should be aware that this provision mey not
withstand a constitutional challenge should one be raised. It is
a risk to be evaluated by the class.

AL
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must provide a report which explains the reasons for the
differences. H3 201 § 5 (to be codified as AS 37.14.003(b)).
Third, in the event of a veto of an appropriation, the governor
must explain the veto in light of the Trust Authority's
recommendations. HB3 201 § 6 (to be codified as AS 37.14.003(c)).
Fourth, appropriations for the mental health program must be nmede
in a separate bill limited only to those appropriations. H 201
S 7 (to be codified as AS 37.14.005(b)). Fifth, the legislature
must issue a report explaining any differences between the Trust
Authority's recommended general fund budget and the appropriation
bill passed. Id. at AS 37.14.005(c).

In summary, the proposed settlement would provide: D
reconstitution of the trust with sone original mental health trust
lands, some substitute lands, and $00 million; (2) program
improvements; (3) the Trust Authority; and (4) budget process
advantages.

Litigation results are, of course, unknown. However, it is
very clear that program improvements, the Trust Authority, and
budget process advantages could not be obtained through
litigation.50

It is difficult to compare the results of litigation versus
the settlement results with respect to the trust corpus. The task

0t is possible that the court could order that D\R be
removed as trustee of the lands. However, it is unclear what
trustee would be appointed. Moreover, it would be an extraordinary
act to remove a trustee of a public trust named by the Congress.

Weiss v, State
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Is difficult in part because of the difficulties of assessing
litigation risk for lands to be returned to the trust, and nmore
importantly, because of problems with valuation. The court will
analyze the issues from various perspectives.

If HB 201 is valid, the result of further litigation is clear.
The trust would be reconstituted with exactly the sane lands as
those in the settlement. The trust would be managed by DNR  The
class would not receive the other benefits of the settlement: $00
million, the Trust Authority, the program enhancements and the
budget advantages. If HB 201 is valid, it is clear that the class
would benefit from the settlement. However, this court has once
before questioned the legislature's ability to settle the case
unilaterally. See Memorandum Decision and Order Re: Preliminary
Injunction, at 8-9 (July 10, 1990). Therefore, it is also
important to look at results of litigation if H3 201 is not valid.

In a best-case scenario, in litigation the trust would be
reconstituted with all of the original mental health trust lands.
D\R would manage the trust, unless removed as trustee by the court.
There would be no warranty of title or survey beyond that done
before federal patent.5l If the plaintiffs succeeded in having all

the original trust lands returned to the trust, the trust would not

sIThe court understands the surveys to have been large "four-
corners" surveys.

Weis tate
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receive any cash compensation.®22 The best-case scenario is not
very likely because it is likely that some of the original land
would be classified as "sold."

In a worst-case scenario, in litigation the trust would
receive the original mental health lands that are undisputedly not
"sold." It is entirely possible, if not likely, that there would
be no cash component.33 This worst-case scenario would not occur

unless HB 201 wes declared invalid.

The court concludes that the likely result is somewhere
between the best and worst-case scenarios. It is likely that sore
of the IMds which the State maintains have been "sold," would

not be returned to the trust. It is also likely that the set-off

would be large enough that the trust would not receive cash

~ The State has to pay cash only to reimburse the trust for
original trust lands "s<ld" by the State aft"r the 1978
legislation. See Weiss . State. 706 P.2d at 684. This scenario
hypothesizes that no land would be classified as "sold."

The court's analysis is that it is likely that the State's
set-off will exceed the value of lands which the court determines
were "sold." In order for the trust to receive cash as a result
of litigation, the value of the lands "sold" would have to be more
than the State's set-off for expenditures on the mental health

rogram since 1978. See Weiss v. state. 706 P.2d at 684. The State
as expended a substantial sum of money on the mental health
pro?ram since 1978, though the parties dispute what sums should be
Included. In HB 201, the legislature set the amount at more than
$1.3 billion. The most generous estimates of value of the entire
original mental health trust lands are in the range of $1.9 - 2.0

billion.

AThe state maintains that sales to third-party purchasers,
the Cook Inlet Regional Corporation exchange, lands used by other
state agencies, and lands in legislatively designated areas
("LDA's"T were "sold."

Weiss v, State
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compensation for those "sold, lands. One valuationS would place

these values on those disputed lands:

Third-party purchasers $150 million
CIRI _ 45 million
State agencies 15 million
LDA's 200 million

TOTAL $410 million

If that valuation is correct, there is $410 million worth of land
which distinguishes the best and worst case scenarios. Of course,
this analysis suffers from the sarme problem as most others:
whether the valuation is correct.

There has been substantial dispute about the value of these
lands from the beginning of settlement attempts. Questions over
value led to the demise of the Chapter 48 settlement attempt. The
Interim Mental Health Trust Commission placed a value on original
mental health trust lands at about $2.2 billion in 1989; the State
valued the lands at about $564 million. See Interim Mental Health
Trust Commission Final Report (Dec. 20, 1989) (filed April 3,
1990). The valuation question has not disappeared.

The court believes that two principles are important to apply
in evaluating the valuation questions with respect to the
settlement versus the result of litigation: (1) in comparing the
original trust with the reconstituted trust, it is most important
to use the same assumptions and approach; and (2) all valuations

ssThe court believes this valuation to be made under Chap. 66
assumptions, but it is not clear.

Weiss v, State
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of the land value are based on probabilities.% In light of the
first principle, the court will examine the various methods under
the same assumptions.

Substantial valuation work was done by the Mental Health Lands
Project to value original trust lands and proposed substitute lands
under the Chapter 66 implementation efforts. These valuations were
mede assuming the provisions of the Chapter 66 settlement and
therefore the values nay not be sound for this settlement. Under
Chapter 66 assumptions, the value of the original trust lands
totalled $1.9 billion. Using those same assumptions, the
reconstituted trust is valued at $1.1 billion. In light of the
litigation risks associated with recovering all of the original
lands, and the addition of $200 million and the other benefits of
the settlement, the court concludes that evaluated this way, this
settlement is within the range of acceptable settlements.

Mr. Erickson, an expert retained by Weiss and AMHA asserts
that the provisions of this settlement neke the land much less
valuable than it would have been under the provisions of Chapter
66. He has made discounts for (1) ONR management,5/ (2) quitclaim

deeds versus warranty deeds, (3) lack of survey, and (4) split

~ sThe most significant field in anyone's valuation is for
mineralized lands. However, very little "is actually known about
the lands. While the original "lands have been the subject of
geological survey, very little core drilling has been done. Thus
all values are guesses, educated guesses, but guesses nonetheless.

5Mr. Erickson assumes the worst: the trust will be
under the rules applicable to other state lands with no concern for
the fact it is trust land.

Weiss v. Stat
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estate and access problems. Under his evaluation, the land in the
reconstituted trust is worth $666 million to which he adds the $200
million cash for a grand total of $/66 million for the settlement.
He did not perform the same calculations for the original trust
lands, and it is important not to compare that number to $1.9
billion because the numbers are based on different ,, sumptions.

No one provided the court with a breakdown of the $1.9 billion
valuation so that Mr. Erickson's approach could be applied to
obtain a value of the original mental health trust lands. In order
to provide the best comparison possible with the limited data
available to the court, the court has taken the Interim Mental
Health Trust Commission's valuation of the original trust lands
(which with Dr. Metz' revised mineral valuation totals $2.0
billion) and applied the approach. The results are found in the
chart attached as Appendix A.5 Applying Mr. Erickson's discounts
to the Interim Commission's values and assuming that one-half of
the lands were under ON\R lease, the discounted value of original
trust lands is $921.5 million.5

Using these figures, the comparison is between $921.5 million
with a reduction for the risks of litigation versus a land package

~salhe court has used the a%gregate percentage discounts as set
out in Exhibit 4 (evidentiary hearing) prepared by Mr. Erickson.

5,0f course this number could be very inaccurate if the values
used in the Chapter 66 valuation which totalled $1.9 billion are
very different from the Interim Commission's values. Additionally,
as showmn in Appendix A if less than one-half of the lands were
under D\R”Iease, the reduced value of the original trust lands is
much smaller.

Weiss v, state .
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worth $566 million, a cash component of $200 million and other
benefits of the settlement. Under this approach the settlement is
within the range of possible approval.

The final approach on which the court has received testimony
comes from Samuel Smith, chief of the Division of Mining in DN\R
Mr. Smith has analyzed the mineral value of lands which will not
be returned to the trust. He starts with Dr. Metz's*0 calculation
for mineral values on lands w.ich will not be returned, $620
million. Mr. Smith has discounted that number for three of four
factors on which he believes Dr. Metz erred. His revised value is
$130 million. In light of the fact that mineralized land forms the
bulk of everyone's valuation of original trust land, Mr. Smith's
calculations, though partial and preliminary, would suggest that
this settlement is within the range of acceptable settlements.

In summary, it is too soon for the court to determine what is
the best valuation of the trust, but using consistent rules in any
approach suggests that this settlement is within the range of
acceptable settlements However, several assumptions have been
mede which may be in error. The court expects to look at this
issue carefully at the final approval stage.

It is important that the class considers the importance of
cash to them. In essence this settlement trades somre land which
might be returned to the trust for cash. Risk averse individuals

~ **Dr. Metz wes hired by plaintiffs to do valuations on the
mineral estate of original trust lands.

Weiss v, State .
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stress the importance of having cash now against the possibility
of earning noney in the future. Those willing to take more risks
mey regard cash as a bad trade for the possibility of earning nmuch
larger amounts later. This philosophical difference is part of the
conflict between plaintiffs* attorneys.

2. Trral

A trial would be extremely expensive, lengthy, and complex,
probably involving defendant classes as well as the plaintiff
class.6l A defendant class of third-party holders of interests in
state land could contain thousands of menbers and require several
separate subclasses. The cost to all parties in time and money
would be enormous. The cost is not, perhaps, of significant
interest to the class, since fees are paid by the State. However,
delay should be significant. It could be years before the
litigation is resolved if the case is not settled. The
improvements to the mental health program and the reconstitution
of the trust could be delayed for many years.

3. Discovery
While plaintiffs have not received access to all DN\R records

concerning agricultural parcels that contain original trust land,

61\Weiss and AWA already have filed motions to certify
defendant classes for municipal and coal-lessee defendants. See
Motion to Certify Class of Municipal Defendants (March 29, 1994);
Motion to Certify Class of Coal Lessee Defendants (July 14, 1994).

Weiss v. state
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they know much more about the original trust lands and potential
trust lands than they did in 1991 when Chapter 66 was passed. At
this point plaintiffs' attorneys seem to have sufficient
information about original trust lands and state lands in general
to adequately evaluate the current proposal of a mixed land and
cash settlement.

4.  Opposition

The amount of opposition within the class cannot be fully
evaluated by the court until the fairness hearing after the class
has notice. Therefore the court can draw no conclusions at this
time with regard to opinions of the class regarding the fairness
and adequacy of the proposed settlement agreement.

5. Collusion

Weiss and AMHA imply that counsel for H.L. and Bosel negoti-
ated a settlement favorable to the State in order to encourage the
state to withdraw from the chapter 66 settlement, which H.L. and
Bosel opposed. Weiss Opp. to Prelim. Appr., at 11. Weiss and AVHA
contend that H.L. and Bosel negotiated outside the parameters of
what they had agreed the settlement should contain. Despite Weiss
and AMHAs ciaims to the contrary, the court concludes there waes
no collusion during the negotiations.

In summary, based on this preliminary examination, the court
concludes that this settlement is within the range of possible

Weiss v, State .
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final approval.

VL, CONCLUSION AND ORDER
The HB 201 settlement appears to provide sufficient benefits
to the class to justify preliminary approval. The negotiations
apparently were serious, informed, and noncollusive. Deficiencies
in the settlement are not sufficiently serious to warrant
disapproval at this preliminary stage. There is no disparate
treatment of any of the major groups of plaintiff class members.
There are problems presented; sore of them nay be resolved by the
time of the final approval hearings. There are also risks
presented which need to be carefully evaluated by the class.
However, the requirements for preliminary approval have bean mat.*2
Thus
IT IS HRBY GRCEED that the court grants preliminary
approval to the settlement filed June 10, 1994.
DATED at Fairbanks, Alaska this day of July, 194

Preliminary approval does not mandate final approval if
class comments or other evidence at hearings shows that the H8 201
settlement is not in the best interests of the class or does not
meet the standards for final approval.

Weiss v, State
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Relating to the menial health land trust and tl.e mental health land trust litigation, Weiss v.
State, 4FA-82-2208 Civil, and amending anJ repealing other laws relating to mental health
institutions, programs, and services that are altected by ch. b6, SILA 1991 and providing for
an effective date.

* Section . FINDINGS AND IHIKI'OSI: () Hie legislature linds

(1) the United Slates Congress passed the Alaska Mental Health Imabling Act,
p.L. 84810, 70 Stat. 7IW (195(0, "|l|o ein.ler upon Alaska autonomy in the field of mental
health, transfer from the Federal Government to the Territory the liscal and functional
responsibility for the hospiialuaiion ol commuted menial health patients, and for other
purposes;"

(@ insee. 202 of the Alaska Mental Health Enabling Act, the Congress
granted the territory the right to select up to 1000.1)00 acres of federal land to serve as a
source of funds to support the territory's mental health program;
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Chapter 5

(3 in subsection 202(c) of the Alaska Mental Health Enabling Act. the
Congress provided that the land so granted, along with the income from the land and proceeds
from dispositions of ihe land, were to be administered "as a public trust and such proceeds
and income shall first be applied to meet the necessary expenses of the mental health program
of Alaska," that "|sjuch lands, income, and proceeds shall be managed and utilized in such
manner as the Legislature of Alaska may provide," that the land "may be sold, leased,
mortgaged, exchanged, or otherwise disposed of in such manner as the Legislature of Alaska
may provide, in order lo obtain funds or other property to be invested, expended, or used by
the Ternlory of Alaska," and that the Alaska legislature must exercise this broad authority "in
a manner compatible with the conditions and requirements imposed by this Act";

@ the Alaska Menu! Health Enabling Act grant was "confirmed and
transferred to the Slate of Alaska upon its admission” to the Union under sec. 6{K) of the
Alaska Statehood Act. P.L. 85-508, 72 Stat. 339 (1958);

(5) in State v. University of Alaska, 624 P.2d 807 (Alaska 1981), the Alaska
Supreme Court held that the Alaska State Legislature has plenary authority over all sutc land
under an. VIII, see. 2 of die Alaska Constitution, and that the legislature may remove from
trust status any land obtained by the state in trust if the trust is compensated for the fair
market value of that land;

(6) chapters 181 and 182, SLA 1978, removed from trust status all original
menial health land obtained by the state under the Alaska Mental Health Enabling Act and
redesignated it as general grant land, but the trust was not directly compensated for that land;

(7)in State v. Weiss, 706 P.2d 681 (Alaska 1985), the Alaska Supreme Court
held that the 1978 legislation removing mental heidlh land from trust status and redesignating
it as general grant land was a breach of the federally created trust because the trust was never
directly compensated lor that land, that it was nut reasonable to inter that the legislature
intended to compensate ihe menul health trust for all of the original mental health land, that
the 1978 rcdesigiiatiun legislation therefore was invalid, and that the appropriate remedy was
to return the original mental health land still in state ownership to trust status but, "|t|o the
extent former mental health lands have been sold" between 1978 and (he date of the cotin's
decision, "the trust must be compensated for the fair market value of the land at the time of
sale" with the state entitled to a set-off against that monetary liability for sune mental health
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expenditures during the same period;

©® since statehood, approximately 500,UA) acres of original mental health land
have been purchased by, conveyed to, or leased by third parties, have been the object of
significant development expenditures by third parties, have been conveyed or tentatively
approved for conveyance to municipalities, have been plavcd in legislative., designated areas
such as parks, wildlife refuges, and state forests, and have leen used by state agencies;

() the plaintiffs in the WetsS litigation have qucsiiuiied the validity of those
dispositions and uses of original mental health land ,md in I'M) filed lis pendens on all
original mental health land;

(10) not validating those dispositions and uses ol original menial health land
and. as . result, not removing the legal basts lor the lis pendens filed by the Weiss plaintiffs
would be contrary to the requirement of art. VIII. see 2 of the Alaska Constitution that the
legislature "provide for the ulih?aiton, development, ami conservation of all naniral resources
belonging to the State, including land and sealers, tor tl.e maximum benefit of ux people”;

(11) the questions the Weiss pliunills have raised regarding the validity of
those dispositions and uses and the Its pendens that they t.ave filed have resulted in substantial
criticism of and hostility directed against the mental Ical.h trust and the trust's beneficiaries;

(12) the original 1,xX),000 jcrc menial health land grain has not generated in
the past, and is not likely to generate tit the future, cullicicni income and proceeds to lully
fund Ihe state's mental health program, and the be.icfuiaiicx of the mental health trust have
been, and will continue to be, dependent on unrestricted state revenue to lund much of the
state's mental health program;

(13) because of the criticism and hostility dnccicd against the mental health
trust and the trust's beneficiaries, failuic to icsulsc the Weiss liligalion and validate ihe
dispositions and uses of original menial health land and remove ilie legal basis for llic lis
pendens riled by the Weiss plannilfs will make n increasingly dillicull tor die bencliciancs
of (he menial health trust and those concerned about the beneficiaries to obtain appropriations
of unrestricted state revenue to fund the state’s mental licJih program;

(1d) it therefore is in the public interest and in die best interests of the mental
health trust and the trust's beneficiaries to exercise the legislature's power under die Alaska
Menial Health Enabling Ac? and art. VIII, see 2 ol the Alaska Constitution to confirm and
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ratify the validity of the dispositions and uses of original mental health land and. by answering
the questions regarding the validity of those dispositions and uses of original mental health
land, remove il;e legal basis for the lis pendens filed by the Weiss plaimilfs;

(13) it is in the best interests of both the public and the beneficiaries of the
mental health trust to resolve ilic Weiss litigation on terms that arc fair to both the public and
the beneficiaries of the mental health trust;

(16) such a resolution can be accomplished by exercising the legislature's
power under the Alaska Mental Health Enabling Act and art. VIII, sec. 2 of the Alaska
Constitution, through amending clt. he,SILA 1991,

tA) to retumn certain original mental health land to trust status;

(U) to ratify and confirm the removal from trust status of ccnuin
original mental health land and the validity of dispositions and uses of lliii land,
including but not necessarily limned to certain original menial health land

(i that lias been purchased by. conveyed to, or leased by third
pjrties;

(it) on which third parties have made significant development
expenditures;

(m) tlial lias been conveyed to or tentatively approved for
conveyance to municipalities;

(tv) that has been placed in legislatively designated areas like
parks, wildlife retuges. and state forests; or

(v) that is used by slate Jgencics;

(© toiilake dear dial llic legislature intends to coiliN.ilSiile the mental
health trust lor the iingiiul menial licalili land removed fioiiiuusl status by lliis Act
Iliioiigh a eoiiibitijlioii ol tepl.u cmeul laud and stale money;

(%) to designate certain oilier slaic land as mental health land as pamal
compensation and til cxdiangc lor original menial health land not returned to trust
status,

tE) to identify state menul health expenditures since 1978 to be set-off
against Mate monetary liability to the trustfor original menial health landnoireturned
to trust status, and

SI'S CSHIT 20111 IN) 4
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(F) o satisfy additional state monetary liability to the trust for original
mental health land not returned to trust status with state general funds and to provide
that those funds will first be appropriated to fund the slate's mental health program;

(17) since 1978, state mental health expenditures have totaled more than
S1,300,000,000;

(18) the sum of the value of the other state land designated as mental health
trust land under this Act and the total of state mental health expenditures since 1978 exceeds
the value of the original mental health land not returned to trust status under this Act;

(19) Ihe management of land designated under this Ait as mental health trust
land will have significant administrative costs that will reduce the trust's net income and
proceeds;

(20) the Department of Natural Resources has considerable expertise in
managing state land, and it already has in place the facilities, personnel, and other necessary
infrastructure for efficient, cost-effective land nianagcinei.t ot land designated as mental health
trust land under this Act;

(20) it therefore is in the best interest of the public and of the trust and its
beneficiaries that the Department of Natural Resources manage the land designated as mental
health trust land under this Act; and

(22) if, by December IS, 1991, a final detertiiinauon has been made ly the
superior court that the state has satisfied its obligation to reconstitute the mental health trust
under State v. Weiss, 706 P.2d 681 (Alaska 1955). the superior coun has entered a final order
dismissing Weiss v. State, 4FA-82-2208 Civil, and the lime for appeals of that determination
and that order has expired with no appeals having been token, even though it is not legally
required by the Alaska Mental Health Enabling Ait or the Alaska Constitution, n is in the best
interest of both the public and the beneficiaries of the mental health mist

(A) to have the provisions of ch. 66, SLA 1991, that establish the
Alaska Menul Health Trust Authority become law;

(B) to amend the provisions of clt. 66, SLA 1991, that establish the
menul health trust fund, to provide for preserving the corpus of the mental health trust,
including an initial appropriation of JOU(X).U()0 to that fund, in perpetuity and to
have the provisions, .. amended, become law;
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(C) to provide for the Alaska Mental Health Trust Authority to use the
income front the menul health trust fund to assist it infulfilling itspurpose of
ensuring an integrated comprehensive mentalhealth program  forthe state; and

(D) to have ihe provisions of ch. 66. SLA 1991, that improve the
state’s mental health program become law.

(b) The purposes of this Act are

(Nto reconstitute the mental health trust with some original mental health land
and some other sute land;

(2 to ratify and confirm the removal from trust status of some original mental
health land;

(3)to raufy and confirm the validity of the dispositions and uses of the original
mental health land removed from trust sutus;

(@) to define state mental health expenditures since I197E and provide for them
to be considered as additional compensation for original mental health land removed from trust
status,

(©)to satisfy any additional state monetary liability to the trust for original
mental health land not returned to trust status with state general funds, to provide that those
funds will first be appropnated to fund the state’s mental health program, and to provide for
the transfer of any unappropriated balance to the unrestricted general fund for appropriation
for other public purposes as permitted by the Alaska Mental Health Enabling Act; and

(6)if, by December 13, 1994, a final determination has been made by the
superior court that the state has satisfied its obligation to reconstitute the mental health trust
under State v. Weiss. 706 P.2d 681 (Alaska 1985), the superior coun has entered a final order
dismissing Weiss v. State, 4FA-82-2208 Civil, and the lime for appeals of that determination
and that order has expired with no appeals having been taken,

(A) to have the provisions of ch. 66, SLA 1991, that establish the
Alaska Menial Health Trust Authority become law;

(B) to amend the provisions of ch. 66. SLA 1991, that establish the
mental health trust fund to provide for preserving the corpus of themenul healthtrust,
including an initial appropriation of $200,000,000. in perpetuity andto have the
provisions, U amended, become law;

SCS CSI1B 201 (FIN) &
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(C) toprovide for the Alaska Mental Health Trust Authority to use the
income from the mental health trust fund to assist it in fulfilling its purpose of
ensuring an integrated comprehensive mental health program for the state; and

(D) to have the provisions of eh. 66, SLA 1991 that improve the
stale's mental health program become law.

*Sec .. AS 29.65.060 is amended by Jding a new subsection to read:

(h) To obtain replacement land for mental health land that was conveyed by
the stale to the municipality under funner AS 29.18.190 e 29.18.200, former
AS 29.18201 -29.18.202. or under tins chapter, a municipality may reconvey to the
state land that had been conveyed by the state to the municipality. When a
municipality reconveys land to the state under this subsection, the municipality has the
right to select an equal number of acres of replacement land. The municipality may
exercise its right to select replacement land under this subsection only within two years
of the date of the reconveyance of land to the state.

Sec. 3. AS 37.13.300. added by sec 9.ch 06. SLA 1991 is amended to read:

Sec. 37.13.300. CORPORA (ION TO MANAGE CERTAIN ASSETS OF THE
MENTAL HEALTH TRUST (3 The ISUUJECT TO AGREEMENT WITH THE
ALASKA MENTAL HEALTH TRUST AUTHORITY (AS 47.30.011) ENTERED
INTO UNDER AS 37.14.009(.nt5). 'ILIE| corporation shall manage the mental heulth
trust fund (CASH ASSETS OF HIE CORPUS OF THE TRUST ESTABLISHED
UNDER THE ALASKA MENTAL HEALTH ENABLING ACT OF 1956. P.L. 84
830. 70 STAT. 709,

(b) The corporation shall

(D) hold and invest the nnntal health Irosl fund (CASH ASSETS OF
THE CORPUS OF THE 1RUST THAT ARE TRANSFERRED TO ITS CUSTODY |
subject to AS 37.13.120;

(2 at least quarterly, prepare, publish, and distribute to the Board of
Trustees of the Alaska Mental Health Trust Authority a financial report showing
investment revenue and expendiiurcs, including ihe allocation of ihe cash assets of the

mental health trust fund among investments;
(3 annually prepare, publish, and distribute to the Board of Trustees
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of ihe Alaska Mental Health Trust Authority financial statements prepared in
accordance with generally accepted accounting principles consistently applied, and an
audit report prepared by a certified public accountant; [AND|

1) periodically advise the board of Trustees of the Alaska Mental
Health Trust Autlioiny when revisions to long-range investment policy, including asset
allocation changes, arc contemplated, and provide an opportunity for consultation and
comment on the changes before they are implemented: and

ti) transfer to ihe mental healtli trust income actmml the net
income available fur distribution attributable to the menial health trust fund al
Ihe end nf earli fivml year.

tc) Net iiKc nie Itom the mental heallh Irusl fund ICASH ASSETS OF THE

CORI'tS OF Till; TRUST MANAGED UNDER THIS SI;CTION| may not be
included in the computation of net incume available for distribution under
AS 3713140

*See. 4. AS 37 14003(a). adoed by sec. 10.ch. 66. SLA 1991, is amended to read:

(@|IN REVIEWING APPROPRIATIONS FROM THE MENTAL HEALTH
TRUST INCOME ACCOUNT PROPOSED I1Y THE AUTHORITY. THE
GOVERNOR SHALL CONSIDER THE NEEDS OF 111E BENEFICIARIES OF THE
TRUST WITHOUT REGARD TO OniER POTENTIAL OBJECTS OF STATE
EXPENDITURE | The govemor shall, at the lime the governor submit* the
proposed cumnrclicnsise operating and capital improvements program and
financial plan under AS 3707.060(h) lilY DECEMBER 15 OF EACH YEAR|,
submit to the legislature a separate appropriation bill limited to appropriations for the
state's integrate® comprehensive |PROM 11IU| mental heallh prueram [TRUST
INCOME ACCOUNT).

Sec. 5. AS 37.14.003(b), ailde] by sec. 10.ch. 66, SLA 1991 is amended to read:

Ib) If the appropriations in the bill submitted by the governor under (a) of this
section differ from those proposed by the authority, the bill must be accompanied by
a report [CONTAIN FINDINGS) explaining the reasons for the differences hetween
the promised ainiropriaiiting in lhe governor's bill and Hie anlhorily’t
recommendations for expenditures from Ihe central fund for Ihe slate’s intrttruled
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comprehensive mental hcellh program (AND PROVIDING THE BASIS FOR
DETERMINING THAT THE PROPOSED APPROPRIATIONS MEET THE NEEDS
OF THE BENEFICIARIES OF THE TRUST. IF THE GOVERNOR PROPOSES TO
INCREASE THE AMOUNT OF MONEY TO UE TRANSFERRED FROM THE
MENTAL HEALTH TRUST INCOME ACCOUNT TO THE UNRESTRICTED
GENERAL FUND OVER THE AUTHORITY'S RECOMMENDATION MADE
UNDER  AS 47.30.046(3)(3). THE BILL MUST CONTAIN FINDINGS
SUPPORTING THE DETERMINATION THAT IHE ADDITIONAL MONEY IS
NOT REASONABLY NECESSARY TO MEET THE PROJECTED OPERATING
AND CAPITAL EXPENSES OF 111E INTEGRATED COMPREHENSIVE MENTAL
HEALTH PROGRAM TO BE FINANCED FROM HIE TRUST|.
e Sec. 6. AS 37.14.003(c). added by see. 10.ch. 66, SLA 191*1 is repealed and rcenagied
i0 read:
© If die governor vetoes all or a pan of on appropriation for ihe integrated 37.14.003(C)
comprehensive menial heallh program, the governor's veto message must explain the
vetoes in light of the authority's recommendations for expenditures from the general
fund for the slate's integrated comprehensive menial heallh program
e Sec. 7. AS 37.14.005. added by sec. 10. ch. 66. SLA 1991 is amended ro read:
Sec. 37.14.005. RESPONSIBILITIES OF THE LEGISLATURE, @ The  o7.14.005
legislature shall annually pass and transmit to the governor a bill making
appropriations of money for the stale's integrated comprehensive (FROM THE)
mental health program (TRUST INCOME ACCOUNT NO LATER THAN THE
75T11 DAY OF THE REGULAR SI:SSION|
(0) (BEFORE TAKING ACTION ON APPROPRIA TIONS FROM THE
MENTAL HEALTH TRUST INCOME ACCOUNT PROPOSED BY THE
GOVERNOR. THE LEGISLATURE SHAI I. CONSIDER Till: NEEDS OF THE
BENEFICIARIES OF THE TRUST WITHOUT REGARD TO OTHER POT ENT IAL
OBJECTS OF STATE EXPENDITURE.! The legislature shall make appropriations
for the stale™ integrated comprehensive (LROM THE| mental health program
(TRUST INCOME ACCOUNT) in a separate appropriation bill limited to
appropriation! for lhe riilc'n Integrated IFROM THE) mental health
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program (TRUST INCOME ACCOUNT].

(c) If ihe appropriations in ihe bill passed by the legislature differ from those
proposed by the authority, the bill must be accompanied hv a rctuirl (CONTAIN
I-INUINGSI explaining the reasons for the differences between Ihe aonrnoriulions
in the bill and the authority™ recommendations for expenditures from the central
fund for ihe state's integrated comprehensive menial health ornurani (AND
PROVIDING THE BASIS FOR DETERMINING THAT THE APPROPRIATIONS
MEET THE NEEDS OF THE BENEFICIARIES OF THE TRUST. IF THE
LEGISLATURE INCREASES Tills AMOUNT OF MONEYTO BE TRANSFERRED
FROM IHE TRUST TO HIE GENERAL FUND OVER THE AUTHORITY'S
RECOMMENDATION MADE UNDER AS 47.30.046(3)(3). THE BILL MUST
CONTAIN FINDINGS SUPPORTING THE DETERMINATION THAT THE
ADUrriONAL MONEY IS NOT REASONABLY NECESSARY TO MEET THE
PROJECTED OPERATING AND CAPITAL EXPENSES OF THE INTEGRATED
COMPREHENSIVE MENTAL HEALTH PROGRAM TO BE FINANCED FROM

TLIETRUST|.

eSec 8 AS 37.14.007(h), added by see. 10.eh. 66, S..A 1991, is amended to read:

(b) Inexercising the powers, duties, and responsibilities as trustee the authority

is under a duty to the public and the trust beneficiaries to

(1) alttiinister the trust consistent with AS 37.14.009 (SOLELY| in the
interest of the heneiiciancs;

(2 keep and render clear and accurate accounts with respect to the
administration of the trust;

(3) make public and available complete and accurate information as in
the nature and amount of the mist propcrty;

(4) exercise a high degree of care in administering the trust;

(5) take reasonable steps to lake and keep conuol of Ihe (rust property;

(6) use care and skill to preserve the trust property;

(7) take reasonable steps to realize on claims that arc held in trust;

() defend against actions that may result in a loss to the trust estate,
unless under all the circumstances, considering the other duties owed to the trust, it is
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