ALASKA LEGISLATURE 1086
HOUSE and SENATE FINANCE COMMITTEE FILES, 1993-1994



Proooaed Legislation

(b) The director may require a health
maintenance organization to file quarterly
financial statements. Ifquarterly financial
statements are required, the statements must
follow for a given quarter the reporting
specified in the quarterly financial statement
blank form and instructions mostrecently
approved by the National Association of
Insurance Commissioners.

(c) Filings under this section are
subject to AS 21.09.200 and 21.09.205.

*Sec.87. AS 21.89.030 is amended to read:

Sec.21.89.030. PAYMENT. An
insurance company doing business in this state
may notpayajudgmentorsettlementofa
claim in this state for a loss incurred in this
state with an instrumentother than a
negotiable bank check payable on demand and
bearing even date with the date of writing or
by electronic funds transfer.

*Sec.88. AS 21.89 isamended by adding a
new section to read:

Sec. 21.89.070. ELECTRONIC DATA
TRANSFER. The director may adopt

regulations to facilitate electronic data transfer.

Electronic data transferred under regulations
may,atthe discretion ofthe director, be in
place ofany other method offiling or
communication otherwise required under this
title.

*Sec.89. AS 21.89 isamended by adding a
new section to read:
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Existing Statutes

SECTION 21.89.030.PAYMENT. An insurance
company doing business in this state may not
pay ajudgmentor settlementofa claim in this
state for a loss incurred in this state with an
instrument other than a negotiable bank check
payahle on demand and bearing even date with
the date of writing.
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Comments

The amendment to this section allows insurers
to pay claims using electronic funds transfer.

Amendment adds two new sections to this
chapter. The sections provide (1) authority to
specify requirements to facilitate electronic
data transfer and (2) give the director authority
to require risk retention groups and purchasing
groups to register before transactingbusiness
in Alaska as consistent with the Liability Risk
Retention Act.Detail description ofthe new
section on requirements for risk retention
groups and purchasing groups are as follows.



ProDosed Legislation

Sec. 21.89.080. RISK RETENTION
GROUPS AND PURCHASING GROUPS, (a) A
risk retention group ora purchasing group
farmed under and m compliance with
15U.5.C. 3901 - 3906 (Liability Risk Retention
Act) shall register with the director and shall at
all times transact business in compliance with
federal law and the laws ofthis state.

(b) A risk retention group or a
purchasing group shall apply for initial
registration on forms prescribed by the director.
Payment ofa registration fee established under
AS 21.06.250 snail be submitted with the
application.

() A risk retention group or a
purchasing group may continue its registration
ifitisin compliance with federal law and the
laws ofthis state. Paymentofan annual
continuation fee established under AS
21.06.250 shall be submitted with the
continuation application.

(d) A risk retention group holding
a valid certificate ofauthority as a domestic
insurer ora purchasing group duly licensed
under AS 21.2? as a resident license is not
required to be additionally registered under this
section.

(e) A risk retention group or
purchasing group thatis notin compliance with
15U.5.C. 3901 - 3906 (Liability Risk Retention
Act) is noteligible forregistration orannual
continuation ofits registration.

() Failure to com Iy with
15 U.5.C. 3901 - 3906 (Liability Risk Retention
Act) is a violation ofthis title.

(9) In addition to any other penalty
provided t>ylaw, a person that the director
determines under AS 21.06.170 «21.06.240 has
violated a provision of this title relative to a
risk retention group ora purchasing group is
subject to
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Comments



ProDosed Legislation

(1) a dvil penalty of not
more than $10,000 for each violation or, if the
director determines that the person willfully
violated a provision of this title, a dvil penalty
of(r;ot more than $25,000 for each violation ;
an

_ (2) ~denial, noncontinuation,
orrevocation ofa registration.

(h) The director may adopt
regulations on the operation and reporting
requirements ofa risk retention group that are
notin conflictwith 15 U.5.C. 3901 - 3906
(liability Risk Retention Act).

*Sec.89. AS 21.90.900(26)is amended to
read:

(26) "managing general
agent" means a person, firm, or corporation
that

(A) has authority to
exercise general supervision over the
business, or any partofthe business, of
oneormore admitted insurers; and

(B) performs
administrative functions normally
performed by the insurerincluding
daims administration and payment,
marketing adm inistration, agent
appointment, premium accounting,
premium billing, coverage verification,
final underwriting authority, or [AND]
certificate issuance;

e Sec.90.A521.27.650(0(3) and AS 21.36.420
are repealed.

99

Existing Statutes

(26) "managing general agent”

means a person, firm, or corporation that

(B) performs
administrative functions normally
performed by the insurer including
daims administration and payment,
marketing administration, agent
appointment, premium accounting,
premium billing, coverage verification,
final underwriting authority, and
certificate issuance;
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Comments

Amendmentis primarily editorial in nature and
clarifies definition of "managing general agent”
as requested by the NAIC accreditation team.

This section repeals two parts ofcurrent
statute. AS 21.27.650(f)(3) contradicts AS
21.27.100(a) which does not allow a third-party
administrator to appoint subagents and is
repealed. The language in AS 21.36.420 is
included in AS 21.36.305 in Section 50, page 40
ofthis legislation. This move to a new section
is made to clarify some of the limitations
existing in statute, and to locate the section in
amore logical place.



ProDoaed Legislation

*Sec. £ET.AS 21.57.110 and AS 21.57.170 are
repealed.

*Sec.92. A5 21.09.300(c), enacted in sec. 13 of
this act take effectofamending Alaska Rule of
Civil Procedure 45, by providing that certain
insurer reports of material transactions are not
subject to subpoena.

eSec. 93. TRANSITION. This Actapplies to a
policy ofinsurance thatis entered into or
renewed on or after the effective date of the
relevant provision ofthis Act.

*Sec. 94, Sections 14 and 15 ofthe Act take
effect only if legislation is passed by the
Eighteenth Alaska State Legislature and
becomes law that establishes risk-based capital
requirements forinsurers.

*Sec. 95. Ifsecs. 14 and 15 of this Act take
effect, they take effect on the effective date of
the legislation described in sec. 94 of the Act.

*Sec. 96.Sections 63 - 77 and 91 of this Act
take effecton October 1, 1994.

*Sec. 97.Exceptas provided in Sec. 95 and 96
ofthe Act, this Act takes effect July 1, 1994.
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Existing Statutes
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Comments

This section repeals two sections of current
statute regarding consumer creditinsurance.
AS 21.57.110 duplicates sections in AIS 21.36
and is unnecessary. AS 21.57.170 is not
appropriate in our law, and is removed.

This section notes that the new subsection in
AS 21.09.300(c) affects Alaska Rule of Civil
Procedure 45 by not allowing reports of
material transactions to be given when under
subpoena.

This section provides that the Actapplies to
insurance policies entered into or renewed on or
after the Act’s effective date.

This specifies that sections 14 and 15 will
become effective upon adoption oflegislation
dealing with risk-based capital. Until risk-
based capital legislation is adopted,

AS 21.09.310 will be as shown in section 13 of
this bill.

This specifies that sections 14 and 15 will take
effect when statute regarding risk based capita!
requirements forinsurers takes effect.

This specifies that the effective date for the
changes to AS 21.57 dealing with Consumer
Credit Insurance will be October 1, 1994.

This specifies that all other sections of this
legislation, other than ffective dates specified
above in Sections 95 and 96, will be effective on
July 1, 1994,
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Sat)e Referred: March 18, 1994 FURTHER REFERRALS:

Dale of Committee Action:
The FINANCE Committee considered: T> I eC I HB 536
HOUSE BILL NO. 535 APPROP: FY 95 CAPITAL PROJECTS AND GRANTS

"An Act making appropriations for capital project matching grant funds and for capital projects; and providing

for an effective date."

RECOMMENDATIONS: | | the same title

be replaced with -1 1anew title

CHAIRMAN'S SIGNATURE
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Please delete the following proposed municipal capital matching grant projects.
The fund source for these projects is the Municipal Capital Project Matching

Grant Fund.

Page/Line Title Amount

2217 Sitka Halibut Point Road Water 291,267
Main Upgrade

25/12 Fairbanks North Star Borough 58,162
Noel Wien Library Building
Addition

Please correct the following fund source imbalance. The fund source for the
project is the Municipal Capital Project Matching Grant Fund.

Page/Line Title Amount

23/16 Skagway Municipal Street 28,447  [28,47T]
and Sidewalk Construction
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(907) 465-3500

State of A laska
OFFICE OF THE GOVERNOR

«JUNEAU

March 18, 1994

The Honorable Ramona L. Barnes
Speaker of the House

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Speaker Barnes:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, | am transmitting a
bill making appropriations for capital projects for fiscalyear 1995.

As with my proposed operating budget, the capital budget focuses on government
meeting its basic and traditional responsibilities to its citizens. To this end, my capital
budget provides over $23.6 million for water and sewer projects throughout Alaska.
For the first time, these state appropriations will help bring in federal funds to assist in
rural water and sewer needs. This could provide up to $25 million in additional federal
funds. We must continue to build upon this administration's financial commitment to
protecting the health of Aiaskans.

Another area of emphasis is protecting our state's assets. For too long our buildings,
roads and facilities have been left without repair. We must continue to meet our
responsibilities and provide some of the funding necessary to get this job done. |
have already introduced legislation that further meets this responsibility by providing
funding for the University of Alaska.

In an effort to reduce the need for new funds, this legislation uses $5,400,00 in
highway match and $1,000,000 in airport match from previous years’ appropriations.
The language to access these funds is found in sections 6 and 7 of this bill. Also, the
Department of Transportation and Public Facilities has completed a long range capital
improvement plan entitled "Six Year Transportation Needs and Priorities in Alaska"
dated January 1994. This plan is in accord with the Federal-Aid Highway Act of 1991
and the Federal-Aid Aviation Act of 1992.

The capital needs of this state far exceed the level of funding | have proposed. Many
projects traditionally funded in the capital budget, such as Pioneer Homes
maintenance, are not funded in this proposal. While taking care of the state's deferred



The Honorable Ramona Barnes
March 18, 1994
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maintenance problem is a high priority, the state’s revenue picture required some hard
choices be made. As a result, departments have been directed to maximize and
prioritize the use of the maintenance funding they have received in the pastin order to
meet current-day needs. | am hopeful that this bill provides a map of how we can
continue to make progress in meeting our responsibilities to the state and Alaskans.
Toward this end, | look forward to working with the Legislature.

Additional information pertaining to the appropriations requested in this bill are being
furnished to the Legislature by my Office of Management and Budget.
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Igg?'Referred: April 8, 1994 FURTHER REFERRALS:

Date' of Committee Action:

The FINANCE Committee considered: "39
HOUSE BILL NO. 539 APUC EXTENSION AND REGULATORY COST CHARGE

"An Act extending the Alaska Public Utilities Commission; and relating to regulation of public utilities and to
regulatory cost charges."

RECOMMENDATIONS- ) 4Q » _ | | the samg title
be reptaced with  4Jth V0o 070 I \ 0 j ] a new title

[ J have attached amendments(s)
[ ]do pass

[ 1do not pass

n 10 recommendations

[ 1 individual recommendations

[ 1 additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(S): [050)) APPROVES PREVIOUS: (Dgx/Dve)
\ M fiscal impact "TpCelL"P [ 1 fiscal note(s)

f 1zero fiscal note \ zero fiscal note(s) "XIpTR , 41 ~~



FISCAL NOTE
STATE OF ALASKA BILL NO.CSHB 539
1994 LEGISLATIVE SESSION

Revision Date:  4/7/94 Corrected Department Affected: Commerce and Economic Development

Titie:  Extending the Alaska Public UHBtles Commission BRU:  Alaska PubHc Utjjtjgs Commission
Component:

Sponsor  House Labor & Commerce
Requestor: COMPONENT SERIAL NO. 364

Expenditures/Revenues:
OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FYOO
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 0 60.7 60.7 60.7 60.7 60.7
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCaLANEQUS
TOTAL OPERATING 0 60.7 60.7 60.7 60.7 60.7

CAPITAL EXPENDITURES
CHANGE INREVENUES ()

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts 0 60.7 60.7 60.7 60.7 60.7
1006 GF/MHTLA

Other

TOTAL

Estimate of current year (FY 94) cost: $

POSITIONS

FULL-TIME 0
PART-TIME 0
TEMPORARY 0

OO O
OO O
OO O
O OO
OO O

ANALYSIS: (Attach a separate page If necessary.)

An additional Assistant Attorney General (half-time) would be reqwred to handle litigation resulting from the deletion of liberally construed' from
AS 42.05.141(a)(1). Therefore, an amount equal to one quarter of the current Reimbursable Services Agreement (RSA) with the Department of

Law would be required.
The zero fiscal note for FY 95 reflects the July 1,1995 effective date for this section.

Prepared by:  Robert A. Lohr, Executive Director Phone:  276-6222
Division:  Alaska Public Utilities Commission Date:  4/7/94 Conected

Approved by Commissioner. Paul Fuhs
Agency. Commerce and Economic Development Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPES TO GOVERNQR'S LEGISLATIVE OFFICE
For further distribution Information call the Governor's Legislative Office
Rev 11/93 Page 1 of 1
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FISCAL NOTE

STATE OF ALASKA

1994 LEGISLATIVE SESSION

Revision Dete: _

Title APUC Bxtension and Regulatory Cost Charge

DONSa:
eLestor: AN

CHLANEOLS
TOTAL CPERATING 00

REVBNLE AND SOURCE: Gererdl 00

ANDING

100D Feclral Receipts
j(IBGF Mitch

g
Otter

POSITIONS:

FUL-TIVE

PART-TIME

TEVRCRARY

Estimate of current year (Y inpact: S Q0

ANALYSS: (Attach a Separate page I necessary.)
(See Attached)

00

Prepared by LanyE Meyersar~\A- - A A

/]
Aqm/eJ Commissiong; Danelfmﬁér
il Dt fRay ™

BILL NO. csB50 0

Affectt Revene
Revenue Qperations
Comporert: Inoore andl Bxaise Auit

QOVONENTSRALND 113

R e Ao

00 00 00 00
00 00 00 Q0
(Thousancs of Dollars)
00 00 00 00
Phore: 466230
N Dete: Apil 12 194
— - Die Anil 2 1994

e by WM Gl D GO s LagRaTe e

S
i
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CSHB 539 (L&C)

APUC Extension and Regulatory Cost Charge
April 12, 1994

Page 2 of 2

Bill Analysis

(Analysisofsections which impactDepartmentofRevenue only)

Sections 3 and 12 of this hill increase the maximum rate of regulatory cost charges (RCC)
paid by regulated public utilities and pipeline carriers to the Alaska Public Utilities Commission
(APUC) from .61% to .8% of gross revenue derived from operations in the state. The RCC is
typically passed on to utility customers on their utility bills.

Section 4 of this bill allows electric utilities subject to RCC to reduce gross revenues by
subtracting the cost of power for calculating RCCs paid to APUC. It also allows cable
television utilities to include in gross revenue only revenue attributable to services regulated

by APUC.

Sections 6 through 11 deal with provisions which exempt utilities from regulation and
requirements to pay RCCs to APUC.

Operating Costs

Department of Revenue is currently charged with collecting and accounting for RCCs paid
quarterly by approximately 100 public utilities and pipeline carriers. The Department does not
anticipate that the rate increase will have an impact on its operating budget.

Revenue

According to APUC officials, increased revenue derived from rate increases authorized under
this bill will be offset against revenue reductions from provisions for exempting utilities,
allowing electric utilities to reduce gross revenues by cost of power and limiting the inclusion
of revenue for cable television utilities for calculating RCCs. As a result, this hill is not
expected to generate additional or reduced revenue.

100:c*«BS39.Ic
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AMENDMENT (q
OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: CSHB 539(L&C)
Page 3, following line 15, insert a new section:
"*Sec. AS 42.05431(f) is amended to read:

(N In the establishment of rates of a utility furnishing solid waste
material collection and disposal service, the commission
shall permit recovery of

(1) reasonable, net capital and operating costs relating to
solid waste recovery and recycling services after considering
the utility's recovery of revenue associated with the service”

and

(Zl_a_reasonable rate of return based on consideration of

equity in recyclingequipment
Renumber follow ing sections accordingly.
Page 5, line 17:

Delete "sec. 17"
Insert "sec. 18"
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CS FOR HOUSE BILL NO. 539(L&€)

IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered: 4/8/%4
Referred: Finance

Sponsor(s):  HOUSE LABOR AND COMMERCE COMMITTEE

A BILL

FOR AN ACT ENTITLED

8-LS1849\K

"An Act extending and relating to the Alaska Public Utilities Commission; and

relating to regulation of public utilities and to regulatory cost charges; and

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.30.850(b) is amended by adding a new paragraph to read:

(33) contracts for professional services or testimony related to

proceedings before the Alaska Public Utilities Commission, including the commission’s

procurement of temporary legal counsel under AS 42.05.111(b).

* Sec. 2. AS 42.05.141(a) is amended to read:

Or pro p e r(a) The CII.??)F% IVbIlc Utll|mK/_éjcpnyr ma,)bc\ o]

et =t

\;1), Oegﬂlate every public utility engagepl ctr {;rﬂposl&’lg to engage in a

utility [SUCH Al busmess inside the state, except to the extent exempted by 1\1_‘_d:
!

AS 42.05.711; [, AND]|thc powers of the commission shall be those specifically

Qe

<Y,

conferred by statute or necessarily implied bv a statutory grant of authority J

HBO539b -I-
New Text Underlined [DELETED TEXT DRACKETED]
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[LIBERALLY CONSTRUED TO ACCOMPLISH ITS STATED PURPOSES];
(2) investigate, upon complaint or upon its own motion, the rates,
classifications, rules, regulations, practices, services., and facilities of a public utility

and hold hearings on them;

welfare of the state in all matters and proceedings involving a public utility pending

before an officer, department, board, commission* or court of the state or of another

state or the United States and to intervene in, protest, resist, or advocate the granting,

denial, or modification of any petition, application, complaint* or other proceeding;
(7) examine witnesses and offer evidence in any proceeding affecting

the state and initiate or participate in judicial proceedings to the extent necessary to

protect and promote the interests of the state.

* Sec. 3. AS 42.05.253(a) is amended to read:

(a) A regulated public utility operating in the state shall pay to the commission
an annual regulatory cost charge in an amount not to exceed .8 [.61] percent of gross
revenue derived from operations in the state, as modified under (c) of this section ;f
appropriate. An exempt utility shall pay the actual cost of services provided to it by
the commission.

* Sec. 4. AS 42.05.253(c) is amended to read:

(c) In determining the amount of the regulatory cost charge imposed under (a)
of this section.

(1) a utility selling utility services at wholesale shall modify its gross
revenue by deducting payments it receives for wholesale sales;
(2) alocal exchange telephone utility shall modify its gross revenue by

deducting payments received from other carriers for settlements or access charges;

CSHB 539(L&C) 2 HBOB391)

New Text Underlined [DELETED TEXT BRACKETED]
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(3) an electric utility shall reduce its gross revenue bv subtracting
the cost of power: in this paragraph, "cost of power" means the costs of
generation and purchased power reported to the commission;

(4) a cable television utility shall include in gross revenue only
revenue attributable to services that the commission has authority to regulate

under this chapter.

* See. 5. AS 42.05.253(e) is amended to read:

*

*

*

(e) The commission shall administer the charge imposed under this section.
The Department of Revenue shall collect and enforce the charge imposed under this
.section. The Department of Administration shall identify the amount of the
operating budget of the commission that lapses into the general fund each vear.
The legislature may appropriate an amount equal to the lapsed amount to the
commission for its operating costs for the next fiscal vear. |f the legislature does
so. the commission shall reduce the total regulatory cost charge collected for that

fiscal vear bv a comparable amount.

Sec. 6. AS 42.05.711(e) is amended to read:

(e) Notwithstanding any other provisions of this chapter, any electric or
telephone utility that does not gross $50,000 annually is exempt from regulation under
this chapter unless [25 PERCENT OF] the subscribers petition the commission for

regulation under AS 42.05.712(h).

Sec. 7. AS 42.05.711(f) is amended to read:

(f) Notwithstanding any other provisions of this chapter, an electric or
telephone utility that does not gross $500,000 [$325,000] annually may elect to be
exempt from the provisions of this chapter other than AS 42.05.221 - 42.05.281 under
the procedure described in AS 42.05.712.

Sec. 8. AS 42.05.711(g) is amended to read:

(g9) A utility, other than a telephone or electric utility, that does not gross
$150.000 [$100,000] annually may elect to be exempt from the provisions of this
chapter other than AS 42.05.221 - 42.05.281 under the procedure described in
AS 42.05.712.

Sec. 9. AS 42.05.71 I(i) is amended to read:

HB0539h 3 CSHB 539(L&C)

New Text Underlined [DELETED TEXT BRACKETED]
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(i) A utility that [WHICH] furnishes collection and disposal service of
garbage, refuse, trash, or other waste material and has annual gross revenues of
$300.000 [$200,000] or less is exempt from the provisions of this chapter, other than
the certification provisions of AS 42.05.221 - 42.05.281, unless [25 PERCENT OF]
the subscribers [OR SUBSCRIBERS REPRESENTING 25 PERCENT OF THE
GROSS REVENUE OF THE UTILITY] petition the commission for regulation under
AS 42.05.712(h). Notwithstanding AS 42.05.712(b) and (g). if subscribers
renresciiuiig 25 percent of the gross revenue of the utility petition the commission
for regulation, the utility is subject to the provisions of this chapter.

* Sec. 10. AS 42.05.71 I(k) is amended to read:

(k) A utility that [WHICH] furnishes cable television service is exempt from
the provisions of this chapter other than AS 42.05.221 - 42.05.281 [,] unless [25
PERCENT OF] the subscribers petition the commission for regulation under
AS 42.05.712(h).

* Sec. 11. AS 42.05.712(h) is amended to read:

(h) A utility or cooperative that is already exempt from regulation under this

section or that is exempt from regulation under AS 42.05.711(e). (i). or (k) may
elect to terminate its exemption in the same manner.
* Sec. 12. AS 42.06.285(a) is amended to read:

(&) A pipeline carrier operating in the state shall pay to the commission an
annual regulatory cost charge in an amount not to exceed .8 [.61] percent of gross
revenue derived from operations in the state. A regulatory cost charge may not be
assessed on pipeline carrier operations unless the operations are within the jurisdiction
of the commission.

* Sec. 13. AS 42.06.285(c) is amended to read:

(c) The commission shall administer the charge imposed under this section.

The Department of Revenue shall collect and enforce the charge imposed under this
section. The Department of Administration shall identify the amount of the
operating budget of the commission that lapses into the general fund each vear.
The legislature mav appropriate an amount equal to the lapsed amount to the

commission for its operating costs for the next fiscal vear. If the legislature does

CSHB 539(L&C) 4 HBO539)
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so. the commission shall reduce the total regulatory cost charge collected for that
fiscal vear bv a comparable amount.

* Sec. 14. AS 44.66.010(a)(4) is amended lo read:

(4) Alaska Public Utilities Commission (AS 42.05.010) - June 30,
1998 [1994];

* Sec. 15.REPEAL OF SUNSET OF REGULATORY COST CHARGES.Sections 22,
26, 36, and 38, ch. 2, FSSLA 1992, are repealed.

* Sec. 16, APUC STAGGERED TERMS. Notwithstanding AS 42.05.030(a), after the
expiration in 1999 of the term of the member of the Alaska Public Utilities Commission with
a major or experience in engineering, the vacancy shall next be filled for a term of four years
in order to adjust the staggering of the terms of the members of the commission so that no
more than one commission member’'s term expires each year.

* Sec. 17. APPLICATION TO ONGOING PROCEEDINGS. The amendment to
AS 42.05.141(a), made by sec. 2 of this Act, applies to proceedings begun on or after the
effective date of sec. 2 of this Act.

* Sec. 18. Section 2 of this Act takes effect July 1, 1995.

* Sec. 19. Except as provided in sec. 17, this Act takes effect July 1, 1994.

HBO539h 5 CSHB 539(L&C)
New Text Underlined [DELETED TEXT BRACKETED]



DON SCHROER
"Likerally c Nirued"

HB 213 would extend the Alaska Public Utilities Commission and
the Regulatory Cost Charge that funds it until 1998. An
amendment may be proposed to delete the phrase "liberally
construed from the Commission®s enabling statute. The Commission
opposes this amendment.

The current language of Section 42.05.141 of Alaska Statutes,
entitled "GENERAL POWERS AND DUTIES OF THE COMMISSION", states in
part:

() The Alaska Public Utilities Commission may

(1) regulate every public utility engaged or proposing
to engage in such a business inside the state, except
to the extent exempted by AS 42.05.711, and the powers
of the commission shall be liberally construed to
accomplish its stated purposes; ....(emphasis added)

1. Does rotexpad te poners of ttre APUC.

In HFA vs. Citv of Kenai the Supreme Court said:

In sum, we have construed AS 42.05.141(a)(l) to mean
that the actual areas in which the APUC may exercise
its adjudicatory authority are quite narrow. Within
those narrow areas, however, the APUC"s powers to
adjudicate are plenary, as broad as the specific
provisions of the act permit....

This provision presents two guiding principles for
determining the extent of the APUC®"s jurisdiction under
specific provisions of the Act. On the one hand, it
includes a principle of limitation, restricting the
APUC"s power to the specific jurisdictional areas of
its "stated purposes.”™ On the other hand, it includes
a principle of expansion, mandating that the APUC"s
power to act within its specific areas of jurisdiction
"is to be liberally construed." (emphasis added)

2. Berefits utilities

Routinely the Commission allows interim rates to go into effect
without requiring the utility to escrow funds or pout a bond
under AS 42.05.421(c). It does this by making rates interinm
refundable, which again benefits the utility. The authority for
this is "liberally construed."”



"Liberally Construed"”
Page 2

The courts have not used the term "liberally construed" very
often (only 8 times). Where they have, it has been to the
benefit of utilities in half of the cases.

The Commission itself has only discussed the issue of "liberally
construed™ nine times in 25 years. In at least three of these
cases the Commission acted to allow the intention of the utility
or applicant for a certificate to be accomplished by waiving
technical irregularities. In mother the Commission found that
it did not have statutory authority to recognize a doctrine of
"retained rights"” requested by a telephone utility under statute,
despite "liberally construed".

3. Barefits astners

Often the Commission has granted "temporary operating authority"
to a utility while its application for a certificate is pending.
Both the customers and the utility benefit, but the authority for
temporary certificates 1is not explicit. It comes from "liberally
construed".

Many utilities face increased competition as the result of
changes in technology and federal law. The Commission needs the
flexibility that "liberally construed”™ provides to allow existing
utilities to compete on an equal footing.

4. Frees W Legslators framRgulatirng Utiliries

Regulatory statutes are generally drafted broadly. Legislators
cannot foresee every problem that will arise in administering a
statute and the liberally construed language gives regulators the
flexibility to resolve these problems. The legislature sets the
goals and the policies, leaving the implementation of the
program to the commission. The budget process and the sunset
review process provide plenty of room for legislative oversight.

Justice Frankfurter recognized that administrative agencies were
created to perform a task which neither courts nor legislatures
could accomplish-to regulate the practices of industries in a
rapidly changing world. The same considerations that led to the
creation of the public utilities commission led the legislature
to authorize their implied powers to be liberally construed.

Deletion of this phrase would lead to strict construction of
implied powers. This means that legislation would be required
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whenever a court finds a gap in an agency"s power. This forces
the legislature back into the regulatory role that they sought to

escape by creating the commission in the first place.
Removing "liberally construed"™ from the Commission®"s powers and
duties section would have impacts well beyond statutory

construction in the courts.



LEGISLATIVE BUDGET AND AUDIT COMMITTEE
Division of Legslative Audit

P.O. Box 113300
Juneau, AK 99811-3300

907) 465-3830
FAX (907) 465-2347
M K MORANDUM

TO: The Honorable Bill Hudson. Chairman
House Labor and Commerce Committee

DATE: April 5, 1994

RE: AP1JC Regulatory Cost Charge (HB 539)

At the last committee meeting on the sunset-related legislation on the Alaska Public Utilities

Commission, there was some discussion on the impact that the suggested change to the RCC
would have on utilities.

The committee received summary information from ARECA that showed a reduction to the
R CC for electric utilities and an increase to other utility sectors. Representative Porter asked
me ifthe analysis by ARECA appeared reasonable and ifitwould address the linding raised
in the audit concerning equity between industry types. At that time, | had only given a
cursory Igpk at the ARECA information and stated to the committee that | felt that the
change in section 2 of the bill would move the rate structure closer to the balance we felt
necessary, but that it would not provide as exact an accounting as we would prefer.

Since that meeting, | have reviewed ARECA 3 information and additional information
provided to me by the APUC. Upon closer scrutiny, some of the information provided by
ARECA appears to be inaccurate, and | would urge you to use caution in relying on
information provided in a March 30, 1994 information sheet titled “APPROXIMATE
EFFECT OF REALLOCATING REGULATORY COST CHARGE . While the sheet is
titled as approximate, the information (particularly the FY 93 numbers) does not match
information provided by APUC and my calculations based on that information.

The information on the table below summarizes the RCC by industry for FY 93 and FY 94
based on existing statute, and also the FY 94 comparison amounts based on the language in
HB 539. |1 have also included a column titled “Norkload”?that represented our estimate of
the APUC work effort by industry. The percentage information next r.othe RCC amounts
shows the percentage of the total RC C that each industry pays.



Representative Bill Hudson April 5, 1994

As you can see, the suggested change to the RCC will significantly reduce the amount and
therefore, percentage the electric utilities will pay. That reduction will be spread among the
other industries. It appears thet the telephone industry will continue to pay significantly less
than their proportion of the APUC workload, while the pipeline and gas industry will pay
a greater disproportionate share of the RCC.

Regulatory Cost Charge (RCC) Analysis

Industry Fy 983 Rrcc 1 Fry 94Rrcc2 Fy 94 rcc (HB 539)3 WorkloadJ
Electric $1,504,086  (39%) $1,600,965  (43%) $1,034,461  (28%) 34%
Telephone 884,577  (23%) 777,898  (21%) 986,579  (27%) 45%
Pipeline 574,300  (15%) 508,867  (14%) 645,377  (17%) 4%

Gas 572,107  (15%) 519,608  (14%) 658.999  (18%) 3%
Water 132,452 (3'2%) 109,643  (3%) 139.056  (4%) 4%
Sewer 98,838  (2':%) 93,704  (2'7%) 118.841 (3%) 2%
Refuse 91.493 (2%) 93,985 {2M% 119.198 (3%) 4%
Cable -0- (%) 2.286 (-%) 2899  (-%) 3%

Source of Information:

- Estimated EY 93 RCC from page 8 of Legislative Audit report.
- APUC financial information using RCC rate of .455%.
- Calculated by Legislative Audit based on RCC rate of .577% and APUC financial information.

F OE N R

- Estimated APUC Workload calculation from page 8 of Legislative Audit report.

In summary, while the language in section 2 of HB 539 Wl reduce the amount paid by the
electric utilities it will increase the charge to other utilities. There will remain a significant
percentage disparity for telephone and gas utilities and pipeline carriers.

It remains our opinion thet the only way to remove these inequities is to adjust the rates
based on APUC work effort. Any other mechanism is purely coincidental, as would be any
“cost charge” based on industry “revenues.”
If you have additional questions or need further clarification, please contact ne.
cc.  The Honorable Brian Porter

Alaska State House

Bob Lohr, Executive Director
Alaska Public Utilities Commission

AAKA STATE LIS ATLRE DMIQN CF LEGSLAMVE AT
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AMENDMENT wvib
OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

To: CSHB 539(L&C)

Page 2, line 19, through page 3, line 6:
Delete all material.
Insen new bill sections to read:
"* SeC. 3. AS 42.05.253(a) is amended to read:

@ A regulated public utility operating in the state shall pay to the
commission an annual regulatory cost charge in an amount determined bv [NOTTO
EXCEED .61 PERCENT OF GROSS REVENUE DERIVED FROM OPERATIONS
IN THE STATE, AS MODIFIED UNDER ) OF THIS SECTION IF
APPROPRIATE. AN EXEMPT UTILITY SHALL PAY THE ACTUAL COST OF
SERVICES PROVIDED TO IT BY] the commission bv reeulation.

*Sec. 4. AS 42.05.253(b) is amended to read:

(b) The commission shall by regulation establish a method to determine
annually the amount of the regulatory cost charge for a public utility. The method
shall be based on charging each type of utility reailated bv the commission the
proportion of the commission’s budget that regulation of that type of utility costs
the commISSION.  If the amount the commission expects to collect under (a) of this
section and under AS 42.06.285(a) exceeds the authorized budget of the commission,
the commission shall, by order, reduce the percentages determined under this
subsection [SET OUT IN (@) OF THIS SECTION] so that the total amount of the
fees collected approximately equals the authorized budget of the commission for the
fiscal year.

* Sec. 5. AS 42.05.253(g) is amended to read:

(0)] The commission Shall [MAY] adopt regulations under AS 44.62

(Administrative Procedure Act) necessary to administer this section, including

requirements and procedures for reporting information and making quarterly payments.

1-
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The Department of Revenue may adopt regvLuons unc"e® AS 44.62 (Administrative
Procedure Act) for investigating the accuracy of filed information, and for collecting

required payments.”

Renumber the following bill sections accordingly.

Page 4, line 19, through line 24:

Delete all material.

Insert new bill sections to read:

"* Sec. 13. AS 42.06.285(a) is amended to read:

(@ A pipeline carrier operating in the state shall pay to the commission an
annual regulatory cost charge in an amount determined bv the commission bv
regulation (NOT TO EXCEED .61 PERCENT OF GROSS REVENUE DERIVED
FROM OPERATIONS IN THE STATE). A regulatory cost charge may not be
assessed on pipeline carrier operations unless the operations are within the jurisdiction

of the commission.

* Sec. 14. AS 42.06.285(b) is amended to read:

(b) The commission shall by regulation establish a method to determine
annually the amount of the regulatory cost charge. The method shall be based on
charging each type of utility regulated bv the commission the proportion of the
commission 3 budget that regulation of that type of utility costs the commission.
If the amount the commission expects to collect under (a) of this section and under
AS 42.05.253(a) exceeds the authorized budget of the commission, the commission
shall, by order, reduce the percentage set out in (a) of this section so that the total
amount of the fees collected approximately equals the authorized budget of the

commission for the fiscal year."

Renumber the following bill sections accordingly.

Page 5, following line 2:

Insert a new bill section to read:

"* Sec. 16. AS 42.06.285(d) is amended to read:

2
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()] The commission shall [MAY] adopt regulations under AS 44.62
(Administrative Procedure Act) necessary to administer this section, including
requirements and procedures for reporting information and making quarterly payments.

The Department of Revenue may adopt regulations under AS 44.62 (Administrative
Procedure Act) for investigating the accuracy of filed information, and for collecting

required payments."

Renumber the following bill sections accordingly.

Page 5, after line 5:
Insert a new bill section to read:

"* Sec 18. AS 42.05.253(c), 42.05.253(d), 42.05.253(h)(1), (@, and (&), and

AS 42.06.2i B(e) are repealed."

Page 5, line 17:
Delete "sec. 17"

Insen "sec. 21"
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AMEN DM ENT 4

OFFERED- IN THE HOUSE BY REPRESENTATIVE maR.uN
TO: CSHB- 539(L&C)

Page 3, after line 15
Insen new hill sections to read:
"* Sec. 6. AS 42.05.431(a) is amended to read:

(@ When the commission, after an investigation and hearing, finds that a rate
demanded, observed, charged, or collected by a public utility for a service subject to
the jurisdiction of the comm'ssion, or that a classification, rule, regulation, practice,
or contract affecting the rats, is unjust, unreasonable, unduly discriminatory or
preferential, the commission shall determine ajust and reasonable rate, classification,
rule, requlation, practice, or contract to be observed or allowed and shall establish it
by order. [A MUNICIPALITY MAY COVENANT WITH BOND PURCHASERS
REGARDING RATES OF A MUNICIPALLY OWNED UTILITY, AND THE
COVENANT IS VALID AND ENFORCEABLE AND IS CONSIDERED TO BE A
CONTRACT WITH THE HOLDERS FROM TIME TO TIME OF THE BONDS.
THE FINANCIAL COVENANTS CONTAINED IN MORTGAGES AND OTHER
DEBT INSTRUMENTS OF COOPERATIVE UTILITIES ORGANIZED UNDER
AS 1025 ARE ALSO VALID AND ENFORCEABLE, AND RATES SET BY THE
COMMISSION MUST BE ADEQUATE TO MEET THOSE COVENANTS.
HOWEVER, A COOPERATIVE UTILITY THAT IS NEGOTIATING TO ENTER
A MORTGAGE OR OTHER DEBT INSTRUMENT THAT PROVIDES FOR A
TTMES-INTEREST-EARNED RATIO (TIER) GREATER THAN THE RATIO THE
COMMISSION MOST RECENTLY APPROVED FOR THAT COOPERATIVE
SHALL SUBMIT THE MORTGAGE OR DEBT INSTRUMENT TO THE
COMMISINON BEFORE THE INSTRUMENT TAKES EFFECT.  THE
COMMISSION MAY DISAPPROVE THE INSTRUMENT WITHIN 60 DAYS
AFTER ITS SUBMISSION. IF THE COMMISSION HAS NOT ACTED WITHIN
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60 DAYS, THE INSTRUMENT IS CONSIDERED TO BE APPROVED]
* 7. AS 4205431 is amended by adding new subsections to read:

() A municipality may covenant with bond purchasers regarding rates of a
municipally owned utility, and the covenant is valid and enforceable and is considered
to be a contract with the holders from time to time of the bonds." Rates set by the
commission must be adequate to meet those covenants. However, the commission is
not required to set rates for services regulated by the commission to recover the
allocated costs and coverage requirements of services that are not requlated by the
commission. Bonds or other debt issued to finance unregulated, competitive ventures
by a municipally owned utility may not be incurred in a manner that would permit a
eCreditor, on default, to have recourse to the assets of the basic requlated utility
business.

() The financial covenants contained in mortgages and other debt instruments
of cooperative utilities organized under AS 10.25 are also valid and enforceable, and
rates set by the commission must be adequate to meet those covenants. However, a
cooperative utility that is negotiating to enter a mortgage or other debt instrument that
provides for a times-interest-eamed ratio (TIER) greater than the ratio the commission
most recently approved for that cooperative shall submit the mortgage or debt
instrument to the commission before the instrument takes effect. The commission
may disapprove the instrument within 60 days after its submission. If the commission
has not acted within 60 days, the instrument is considered to be approved.”

Renumber the following bill sections accordingly.
Page 5, line 17:

Delete "sec.. 17"
Insen "sec. 19"



AMENDMENT

OFFERED IN THE HOUSE

TO: CSHB 539(L&C)
Page 1, line 9through page 2, line 18
Delete section 2

Page s, line 13 through line 16:

Delete section 17 and section 18,

Renumber sections accordingly.

BY REPRESENTATIVE BROWN
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A MENTDMENT \
OFFEREDIN THE HOUSE BY REPRESENTATIVE BROWN

TO: CSHB 539(L&C)

Page 2, line 19, through page 3, line 6:

Delete all material.

Renumber the following bill sections accordingly.

\ -x A
Page 4, line thrfagh page 5, line 2: m

Delete all material.
Renumber the following bill sections accordingly.

Page 5, line 17:
Delete "sec. 17"

Insen "sec. 13"
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April 24,1994

Meiohrngllgeynolds
AnchorageTeI ephone Utility

one venue
Anchora
Via Fax

Dear Melpfasoe * id Kathy.

Publrc Financial Aftudemcot Inc., has revieweg the amendmentproPosedb y G<3
regarding As 4 (3). Weare concerned that it may affect your future accessto the
caprtal markets Them are two najoi* areas of concern that should be noted.

DtnngA last two fInsncrngTvvevedrscneaedATVs credrtwrth the orrttrng
a encies u d bofd insurers arrn% oencresooaturoe 0 have rirf
derstandrngyoaraudrt ATU Isong of a very few nanricipilly ow teIe hone
ntil |t|ea1an o% fvery fewmunrcré)a otrbterrc |sreg| |e an outsr
oomnustion, ThleendTesult baa been that the rating a?sncrea ave een very skeptrcal
ahout ATtTi ability to compete in the telecommimication industry given its
governmental Ieutrthrps One ofthe strengths we've been ablé to dUcnsthas been the
segaratron f thel Utrlrtyrntoamarefree%an mg enterprise andthe a ||R/

veinto aoctrjofthetetecomrnanrcatro a Indthtry as needed to stavco etrtrve The
concernthatJomch er ber requlators or otherformsofgovernmen would begin to
restrrctATIT ttabilitywutSacuned motemeetrngaswrt bon |name|dar|n the last
roand of ftnanaag. Fea that increasing regulation! and eompetkiofi would grive ATU
out of butinea darned one ofth epotentral bond insurers to not hid on the Series 19%A
Bonds. | believethat the proposed amendment could remove one of the two remarnrngn
rcn'&uprers and would potentially result ina downgrade of ATLTs underlying bond rating oy

more broad arnoem arises fromthe reon zahon oftjn (f t?rvo aldes ofrATU aactivities.
The ceicconiznuMcstioiu In ustrylarna ofrapl can E. Dar newsartrces

chronrcledrerd cot. ofthernformatron uPatvv[war |scrart a t e future of
deconvnuaJcadans is unclear. ex ecttltt A é) ﬁa will continue to lead the lutttm In

tec nol%gé/ use doe to tne remote lgcations and difficulty oftravel We should, therefore,

seera £ In Services over ne t eara | am concerned dittan
conurPUonHtt lat requlates ATU wi ﬁ<agad)ro My upto spaed WI'[H Zntrng
MM* "Wiisi reviw
1802237002 N25-94 07:830 PO2 »2B
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chanfiM- The more specifics thatan written into the.«*, the slower the response will be
as our cancept of ftelephone” service changes. Bywrltmgmol ass ecific divisionin
wh Ucan odatnctW|thbondhoIder ATU is limited 1n 1tS @Il 0C0n greinan
ever ?han% ﬂen onment To survive. | helieve TU will neﬂto be abIetn wort
zigld WitIn Its mltedresourcsto meett echa en%es It will face to re alna\”
% Ve mtelecommumca tion*, P [pew 0 have heen investors In ATITS bonds have
elieved In ATU fnanagemcofs abl tay 0 meet those challenges. The proposed
amendmentimposes a burden that ctauty wasn't there beforé.

In summary, we'%ﬁ ithe proposed am ndm ntV\MI serioysly affectyow accesstqthe
capltalm Ketsaqd's %Weu‘dﬁ%rg ected. I you alvc anyfartH ?/questlo)rgs pleasefrei free

to call me.
-— Sincerely.

TKtrick H. CUnc
Managing Director

16032237002 04-26-84 07:53M ROO3 *28
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AFTER ITS SUBMISSION. IF THE COMMISSION HAS NOT ACTED WITHIN
60 DAYS, THE INSTRUMENT IS CONSIDERED TO BE APPROVED.]
* Sec. 6. AS 42.05431 is amended by adding new subsections to readt

) A municipality may covenant with bond purchasers regarding rates of a
municipally owned utility, and the covenant is valid and enforceable and is considered
to be a contract with the holders from tine to time of the bonds. Rates set by tre
commission must be adequate to nmeet those covenants. However, the commission is
not required to set rates for services regulated by the commission to recover 1he1
allocated costs and coverage requirements of services thet are not regulated by the A/
commission. Bonds or other debt issued to finance unregulated, competitive vertures
by a municipally owned utility may not be incurred in a manner thet would permit a
creditor, on default, to have recourse to the assets of the basic regulated utility
business. _

(j) The financial covenants contained in nortgages and other debt instruments
of cooperative utilities organized under AS 10.25 are also valid and enforceable, ad
rates set by the commission must be adequate to neet those covenants. However, a
cooperative utility thet is negotiating to enter a mortgage or other debt instrurent thet
provides for a times-interest-earmed ratio (TIER) greater then the ratio the commission
nost recently approved for thet cooperative shall submit the nortgage or debt
instrunment to the commission before the instrunent takes effect. The commission may
disapprove the instrument within 60 days after its submission.  If the commission hes
not & >d within 60 days, the instrument is considered to be approved.

*Sec. 7. Aj> 2.05.711(e) is amended to read:

() Notwithstanding any other provisions of this chapter, any electric or
telephone utility thet does not gross $50,000 annually is exempt from regulation under
this chapter unless [25 PERCENT OF] the subscribers petition the commission for
regulation under AS 42.05.712(h).

* Sec. 8. AS 42.05.711(f) is amended to read:

() Notwithstanding any other provisions of this chapter, an electric or
telephone utility thet does not gross $500.000 [$325,000] annually may elect to be
exempt from the provisions of this chapter other than AS 42.05.221 - 42.05.281 under

CSSB 213(FIN) 4 $B0213d
New Text Underlined [DELETED TEXT BRACKETED]



SENT SYiXerox Telecopier 700 ; 3-2-¢ M5 P OO 2

WALTERJ. NICKEL. GOVERNOR

DEPARTMENT OF COMMERCE AND
ECONOMIC DEVELOPMENT 50 BOX 34769
DIVISION OF INVESTMENTS ?@@EAV'.”I\’CEEKB/&%%SM*BQ

PHONE; 19C71 405-2510
FAX; (9071 465-2103

MAR 2 2 1994
March 2 1994

The Honorable George Jacko
Alaska State Senate

State Capitol

Juneau, AK 99801-1182

Dear Senator Jacko:

When considering loan requests under the Commercial Fishing loan
pro?,ram, the Department evaluates the entire financla’ makeup of the
applicant including income from commercial f|sh|n% aswell as all other
sources. AS 16.10.310(c) states, "In determining whether an Individual
commercial fisherman is reasonably likely to be able to repay a loan made
under AS 16.10.300-16.10.370, the commissioner shall consider the
Individual commercial fisherman's income from commercial fishing and
from all other sources.

| hope this adequately answers your question..
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KETCHIKAN PUBLIC UTILITIES
MUNICIPALLY OWNED ELECTRIC » WATER « PHONE

2B30 TONGASS « KETCHIKAN. ALASKA ASflOI '+ TELEPHONE 907-225-'000

April 18, 1994

MITBIli Miles
State Capitol, Room 508
Juneau, Ak 96801

Dear Mr. Miles:

As a municipally owned telephone utility that fails under APUC requlation for the intrastate
ﬁortlon of to business, we are concerned about Senate Bill S213 and the effect it may
ave on our ability to plan and provide certain unrequlated services to the residents of
Ketchikan. The amendment to Section 42.05.431gb)_that came out of the Judiciary
Committee, if enacted, may limit Ketchikan Public Utility's ability to Include its revenue
flows from intrastete oPeranons for bonding purposes 'if the honding were to finance
untg?guTI\'c}ted business efforts such as cellular, personal communications service (PCS) or
cable TV.

Inthe event that at some future time KPU should become subject to APUC regulation (as
Anc_horaqe has) the effect could ail but eliminate our abilify to comﬂete with a non-
munictpally owned business that decided to offer unre?ulated new technology services
in the Ketahikan area. For these reasons we ask that the foOowing wording be deleted

from Bill $213:

".. and rates set by the commission must be adequate to meet those
covenants. However the Commission is not required to set rates for
servioee regulated by the commission to recover the allocated costs and
coverage requirements of services that are not regulated by the
commission. ~ Bonds or other debt Issued to finance unregulated,
competitive ventures by a municipally owned utility shall not ba incurred In
a manner that would permit a creditor, on default, to have recourse to the
assets of the basic requlated utility."

As we discussed earlier, | would appreciate your sharing this with the Senate Finance
Committee members. Pease call ifyou have any questions or I[fyou require more detail
on this subject

John A. Magyar. v v
Telephone Division Manager

cc.  Senator Robin Taylor
Thomas W. Ste/enscn
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April 21, 1994

POSITION

The Alaska Telephone Association (ATA) opposes the amendment to SB 213
supported by GCI and adopted by the Senate Finance Committee.

The proposed change to AS 42.05.431(a) places constraints on a utility to provide
service by limiting its opportunities to Incur debt for capital Investment.

Federal legislative efforts to implement the "Information superhighway"™ are
founded on the premise of competition as the mechanism to deliver expanded
service. The proposed amendment flies In the face of competition and passage
could impede most telecommunications companies regulated by the Commission as
they attempt to enter a competitive market.

This Association finds Itcurious that GCI, which in the pest has been a staunch
proponent of competition, would at a time when the national trend Is toward that
end, reverse its tradition and seek to limit the options available to the telephone
customer.

ATA iscomprised of all of the local exchange carriers In the State. The member
companies of ATA are Anchorage Telephone Utility; Arctic Slope Telephone
Association Cooperative; Betties Telephone Company; Bristol Bay Telephone
Cooperative, Inc.; Bush-Tell, Inc.; Copper Valley Telephone Cooperative, inc.;
Cordova Telephone Cooperative; Fairbanks Municipal Utilities System; GTE Alaska
Inc.; Ketchikan Public Utilities; Matanuska Telephone Association; National Utilities,
inc.; North Country Telephone Company; Nushagak Telephone Cooperative, Inc.;
0TZ Telephone Cooperative, Inc.; Summit Telephone Company, Inc.; TelAlaska,
Inc.; PTI Commun®oations; United Utilities, Inc.; and Yukon Telephone Company,
Inc.

James Rowe
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DEPARTMENT OF COMMERC RAGE. ALASKA So201 008
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ECONOMIC DEVELOPME PHONE §907 2708222

FAX: 907
) ALASKA PUBLIC UTILITIESCOMMISSION TTY: 90 )27W®38
April 7, 1994

The Honorable Bill Hudson

House Labor and Commerce Committee
Alaska State Legislature

State Capitol

Juneau, Alaska 99801-1182

Dear Representative Hudson:

In Mr. Dave IllutchenB® Iletter of April 5. 1994, ARECA
contends that it seeks to take the "liberally construed”™ language
out of the APUC statutes only to bring the APUC"s level of
regulatory authority 1in |line with other agencies. In fact,
replacement of the "liberally construed”™ part of AS 42.05.141(a) (1)
with the proposed ARECA amendment would have the effect of severely

limiting the APUC"s authority to regulate in comparison with other
comparable state agencies.

l. THE APUC IS THE TYPE OF AGENCY FOR WHICH THE ALASKA SUPREME

COURT HAS CONSTRUED POWERS LIBERALLY EVEN IN THE ABSENCE OF A
SPECIFIC DIRECTIVE.

The Alaska Supreme Court has repeatedly held that certain
statutes and constitutional ©provisions should be "liberally
construed™ even when the agency statute does not use that term
because the subject matter is "remedial,”" or involves agency work
that protects consumers, workers, or resources of the state. *
Included in this group are the following:

A. Unfair Trade Practices and consumer Protection Act. AS
45.50.010--900. According to the court, this Act is a "remedial
civil"” statute whiah is to be accorded a liberal construction.
State V. First Nat"l Bank. 660 P.2d 406 (Alaska 1982); State v.
0"Neill Investigations. Inc.. 609 P.2d 520 (Alaska 1980).

B. Laws regarding exemptions from seizure of property to
satisfy judgments are "remedial™ and should be "liberally
construed.”™ Outterman v. First Nat"l Bank. 597 P.2d 969 (Alaska
1979).

C. Fish and Game Boards. AS 16 .05.221. The court said

"conservation laws" should be liberally construed. Kenai Peninsula

We would also like to point out that review of ARECA"s
research shows that the phrase "liberally construed" does appear
in one statutory scheme not mentioned by ARECA, the Alaska
Employment Security Act, AS 23.20.005.
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628 P.2d 897 (Alaska 1981)

State.

Fisherman's Association v.

AS 23.30.095. The
nce with "liberal
Inc.. v. Mendoza.
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 29, 1994
SUBJECT: Sectional Summary of CSHB 539 ﬁl_&C)_._(Extending the APUC
and relating to regulation of public utilities and to regulatory
cost charges)
TO: Representative Bill Hudson, Chair
House Labor and Commerce Committee
FROM: Teresa B. Cramer, "0/

Legislative Counsel

You have requested a sectional summary of the above-described bill. As a
preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of
its contents.

Section 1 increases the ceiling on the annual regulatory cost charge that the Alaska
Public Utility Commission gAPUC) may impose on regulated utilities from .61
percent of gross revenue to .s percent of gross revenue.

Sec. 2 requires that in determining the regulatory cost charge for an electric utility,
the utility shall reduce its gross revenue b?/ subtracting the cost of power. "Cost of
power" Is defined as the cost of general and purchased power reported to the
commission.

Sec. 3 requires the Department of Administration to identify the amount of money
that the APUC lapses at the end of a fiscal year so that the legislature can, if it
wishes, appropriate that amount to the commission for its next year’s operating
budget. If the legislature does so, then the commission is directed to make a
comparable reduction in the total regulatory cost charge collected in the second year.

Sec. 4 provides that the subscribers of small electric and telephone utilities can
petition to place the utility under APUC regulation b¥ following the procedures set
out in AS 42.05.712(h), which is amended by sec. 9 of the bill.



Representative Bill Hudson, Chair
March 29, 194
Page 2

Sec. 5 permits electric and telephone utilities that do not gross $500,000 annually to
elect to be exempt from regulation by the APUC under AS 42.05.712. The current
threshold is $325,000.

Sec. & permits utilities, other than electric and telephone utilities, that do not gross
$150,000 annually to elect to be exempt from regulation by the APUC under
AS 42.05.712. The current threshold is $100,000.

Sec. 7 makes %arba%e collection utilities that Pross $300,000 or less exempt from rate
requlation unless the subscribers petition for requlation under AS 42.05.712(h),
amended by sec. 9of the hill. The current threshold is $200,000. The section retains
the right of subscribers representing 25 percent of the gross revenue of a utility to
petition the APUC for rate regulation.

Sec. 8 provides that the subscribers of cable television service utilities can petition to
place the utility under APUC rate relation by following the procedures set out in
AS 42.05.712(n), which is amended / sec. 9 of the hill.

Sec. 9 permits the subscribers of a utility that is exempt from regulation under
AS 42.05.711(e), (1), or (k) to use the procedures of AS 42.05.712 in an election to
impose regulation,

Sec. 10 increases the ceiling on the annual regulatory cost charge that the APUC may
impose on ﬁ!pellne_ carriers from .61 percent of gross revenue to .s percent of gross
reylenue. This section makes the same change that sec. 1of the bill makes for public
utilities.

Sec. 11 requires the Department of Administration to identifK the amount of monev
that the APUC lapses at the end of a fiscal year so that the legislature can, if :t
wishes, appropriate that amount to the commission for its next year’s operating
budget. If the legislature does so, then the commission is directed to make a
comparable reduction in the total regulatory cost charge collected in the second year.
This section is comparable to sec. 3 of the bill.

ggc.lgégxtends the sunset date for the Alaska Public Utilities Commission until June

Sec. 13 repeals the separate sunset provisions for the regulatory cost charge.

Sec. 14 adjusts the way in which the terms of members of the APUC are staggered
to ensure that no more than one commission member’s term expires each year.

TBC:gc
94-225glc



Alaska

Rural
Electric
703 W. Tudor Rd., 11200 Cooperative
Anchorage, AK 99503
(907)561-6103 Association, Inc.
Hootic e for HABEAAans P o SeeReT ’

April 5, 19%4

Rep. Bill Hudson, Chairman _
House Labor & Commerce Committee
Juneau, Alaska

Dear Mr. Chairman:

Attached is a report from the law firm which reﬁ_resents this association. At our request,
they examined Alaska state law to determine which other regulatory agencies have their
statutes subject a directive that they be “liberally construed.” They could not find any
other instance where "liberally construed" was used. However, the directive was quite
common that the statutes for these other agencies be "the powers expressly granted or
necessarily implied..."

It is that same level of regulatory authority which we seek for the Alaska Public Utilities
Commission. However, to assist the APUC in making the transition to this new statuls,
we ask that a special effective date be added for this section of July 1, 1995,

Sincerely,

David Hutchens

DEMOCRACY IN ACTION



Kemppel, Huffman and Ginder, P.C.

MEMORANDUM

T0: Roger R. Kemppel

FROM: Donald C. Ellis

DATE: March 31, 19%4

sussect: Researchre "Liberally Construed" Powers

o As requested, | have researched the powers granted to various stale boards and
commissions to determine if, akin to the APUC, their powers are to be "liberally construed."

| first asked Westlaw to identify all portions of the Alaska Statutes Annotated which
use the phrase "liberally construed." The résults of that research are attached.. Other than the
APUC, It does not appear that the phrase is utilized in any statutory section describing the powers

of a state board or commission.

. I'have reviewed a number of the powers and duties clauses for various state boards

and commissions. The results are as follow:

L

3.

Alcoholic Beverage Control Board -AS 04.06.090

The board is vested with the powers, duties, and
responsibilities necessary for the control of alcoholic
beverages ....

Alaska Public Offices Commission
AS 15.13.030(10)

Adopt requlations necessary to |m%Iement and clarify
the provisions of AS 24.45, AS 39.50, and this
chapter, subject to the provisions of the
Administrative Procedures Act.

Alaska Housing Finance Corporation -
AS 18.56.090(23)

Do all acts and things necessary, convenient, or
desirable to carry out’the powers expressly granted
or necessarily implied in this chapter.



TO:
FROM:

DATE:

SUBJECT:

PAGE:

Roger R. Kemppel

Donald C. Ellis

March 31, 1994

Research re "Liberally Construed" Powers

2

Alaska Railroad Corporation -AS 42.40.250(30)

Do all thm%s necessary or desirable to carry out the
powers and. duties of the corporation granted or
necessarily implied in this chapter or other laws of
the state or the laws and requlations of the federal
government.

Department of Environmental Conservation -
AS 44.46.020

Take actions that arc necessag and proper to further
the policy declared in AS 46.03.010.

Alaska Commercial Fishing and Agriculture Bank -
AS 44.81.210(19)

Do what is necessary or desirable to carry out the
(_:orR_orate purposes and powers expressed or implied
In this chapter.

Alaska Gas Pipeline Financing Authority -
AS 44.82.080(8)

To enter into contracts or agreements with respect to
the exercise of its powers, and to_do all things
necessary or convenient to carry out its purpose and
to exercise the powers granted in this chapter.

Alaska Municipal Bond Bank Authority -
AS 44.85.080(21)D

Do all acts and things necessary, convenient, or
desirable to carry out’the powers expressly granted
or necessarily implied in this chapter.

AIDEA-AS 44.88.080(11)

To enter into contracts or agreements with respect to
the exercise of any of its powers, and do all thm%s
necessary or convenient 1o carry out Its corporate
p#rptoses and exercise the powers granted in this
chapter.



T0: Roger R. Kemppel

FROM: Donald C. Ellis

DATE: March 31, 1994

sussect: Research re "Liberally Construed" Powers
PAGE: 3

_ There are two commissions which do not appear to have any similar ex?ression of
their powers. Those arc Fish and Game, AS 16.05.241, and the State COmmission for Human
Rights, AS 18.80.060.

DCE:lka
Attachments
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WALTERJ. HtCKEL, GOVERNOR

PLEASEREPLY 7V:

Prone:  (SOT)299*100

FA X ; (907)2764667

i"a R U S Htpaprl:«mi(talmofﬂn 707 FO+piN >F LAW

GENERAL ° 100 COSHMAN'ST SUTTF400
FAIRBANKS,ALASKA 997014079

PHONE: (907) 4312811
FA X : (907)<51-2646

The Honorable Bill Hudson

House Labor and Commerce Committee
Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Representative Hudson:

This 1s a response to your letter requesting the Attorney
General®s opinion about the vramifications of amending AS
42*05.141(a) (1) to replace nthe powers of the commission shall be
liberally construed to accomplish its stated purpose” with "the
powers of the commission shall be those specifically conferred by
statute as necessarily implied by those specific grants of
authority."”

IT the proposed substitute language is adopted, i1t will
be harder for this office to advise the APUC about the extent of
iIts authority or to predict the outcome of litigation over APUC
authority. We think adoption of the substitute language is likely
to encourage the relitigation of a number of issues that are now
settled Dby court decisions, and to <call into question the
commission®s authority for some actions i1t has taken in the past,
including some which are now quite routine. Adoption of this
substitute i1s also likely to restrict the APUC"s ability to deal
with newly arising problems even though traditional utility
operations are changing rapidly in today®"s world.

In a number of cases 1interpreting the existing AS
42.05.141(a)(1), the Alaska Supreme Court has said that the
language 1i1ncorporates both a principle of limitation- a narrow
limit on areas of APUC"s authority- and a principle of expansion-
broad authority to deal with those areas of authority. The
proposed rubstitute language also appears to contain competing
limitation and expansion principles, but we have no court guidance
about the meaning of this new wording. What seems clear about the
proposed amendment is that it would change the focus of any effort
to interpret APUC authority. The key to interpretation would no
longer be the stated purpose of the APUC Act; the key would become
specific mention in the Act of a particular power.

The fundamental problem with this 1is that the powers
statutorily conferred on the APUC are very unspecific. For

ca-eclH ™ cjum- o V<G



The Honorable Bill Hudson April 4, 1994
House Labor and Commerce Committee Page

example, the APUC is supposed to "regulate” public utilities in the
state.l General language like "regulate™ 1is not unusual 1in agency
statutes; both Congress and state legislatures often grant agency
powers in general and ambiguous terms. Leading administrative
scholars recognize that specific language spelling out agency
authority is almost impossible to write.?2

By [limiting the APUC"s authority to '"powers. .
specifically conferred by statute as necessarily implied by those
specific grants of authority,”™ when the enabling statutes are not
stated specifically, the Iegislature would probably severely limit
the APUC"s flexibility to react to wunique or unforeseen
circumstancese

Very truly yours,

BRUCE M. BOTELBO
ATTORNEY GENERAL

By:
Assistant Attorney General
VAR/rmg

cc: Deborah Behr, Assistant Attorney General
Raga ElIm, Legislative Liaison, Office of the Governor
Don Schber, Chairman, Alaska Public Utilities Commission

Another example is that AS 42.05.371 and AS 42.05.411 forbid
utilities from collecting any rateB that have not been approved by
the Commission. The APUC is presumably supposed to enforce this
prohibition, but nothing in the statutes confers specific authority
for the APUC to order a utility to refund some or all of charges
collected in the absence of an approved rate. The APUC has often
ordered such refunds in providing consumer complaint assistance,
and now i1s engaged in litigation over an order to refund telephone
utility rates for untariffed services.

2 See, Tfor example, K. c¢. Davis and R. Pierce, Jr.,

MBiniatTfttiYW Law S8 3.1, 14.2 (Third Edition, Little
Brown and Co., 1994).

*Qf |
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Alaska

Rural
Electric

OS* AK«” Cooperative

Association, Inc.
Electric Service fnr 300,000 Alaskans

March 29, 1994

Rep, Bill Hudson, Chairman
House Labor & Commerce Committee
Juneau, Alaska

Dear Mr. Chairman;

Attached is a proposed conceptual amendment which this association believes should be a
part of any legislation extending the APUC as a result of the current sunset review
process. The purloose of this amendment is to remove the directive that the APUC's
statutes shall be "liberally construed" and replace that with a more moderate directive.

The "liberally construed" Iangua(f;e has been a part of this statute since the APUC was
created in essentially its present form inthe 1960%. Historically, this language has been
used numerous times by the commission. Sometimes those uses have been for the benefit
of the utility involved; sometimes they have been for the detriment of the utility. On
several occassions, those uses of "liberally construed" have resulted in appeals to the
cr?urts_.l_ The result of those appeals is about evenly divided between the commission and
the utilities.

Although most of the uses of "liberally construed" are relatively minor in nature, we
strongly feel that this change is very important. A classic illustration of why we feel tha
way came up in 1992 when the commission was considering the licensing of the HeaI%
Clean Coal Project. The position was advocated that, using "liberally construed” as their
authority, the commission should write new law by requiring the feasibility mudy to
include calculations of "environmental externalities." Two of the then five commissioners
agreed to this position. Fortunately, they were the minority, but a different set of
individuals could very easily produce a different result. In fact, that case is currently on
appeal by Trustees For Alaska.

Whenever the authority ofthe APUC needs to be expanded, it should be the legislature,
not the commission that makes that decision.

Sincerely,

David Hutchens

DEMOCRACY INACTION



Proposed Amendment for
HB 539 Extending the APUC and RCC

Replace "the powers of the commission shall be liberally construed to accomplish its
stated purpose” in AS 42.05.141(a)(1) with “the powers of the commission shall be those
specmcally conferred by statute or necessarily implied by those specific grants of

authority".
(Proposed by ARECA, supported by ATA)



nHK do r- LO-iJ KUIU. KoO".CIHIth

MEMORANDUM

TO:  Kent Dawson
FROM:  Mike Poberg”™/"L_
DATE: March 28, 1994
RE: Senate Bill #213 & House Bill #539

#539

Senate Bill #213, and companion House Bill 39,
c Utilities

i
gropgse_to extend the sunset of the Alaska Publ
ommission ('APUC'Y).

Both of these bills contain amendments which would
assess the Regulator¥ Cost Charge ('RCC'") on the gross
revenues of cable television systems whose rates are
regulated by the APUC.

The definition of gross revenues has been previously
amended to adjust the gross_revenues of; ég) utilities .
sellln% services at wholesale [AS 42.05.253(c)(1)]:; and (11
local telephone exchange settlement and access charges [
42=05-253g9)$g)]- SB #213 & HB #539 also contain a proposed
adjustment © gross revenues for electric utility cost of

power [AS 42.05.253(c)(3)],

Alaska Cablevision, Inc. T'ACIIH would pronose and_
support an adiustment of gross revenues for cable television
systems whose rates are regulated by the APUCM to_that which
would only include the revenues derirved from services m
which the” APUC has statutory authority to regulate®

As a result of the passage of the Cable Television
Consumer Protection and Competition Act of 1992 (‘'Cable
Act"g _the Federal Communications Commission ('FCC'Y) has
estal fgshed rules which define the role of local franchising
authorities. _ These new rules allow for :he regulation of._
rates for; (1) the entry_level of service (ie. basic); (in)
equipment charges; and “(ii1) installation fees. All other
service revenues are regulated_by the FCC. _Therefore, the
RCC should only be applied against the service revenue's
actually regulated by the APUC.

This would make a.big difference to cable subscribers,
as tho RCC will ultimately become_a pass through chargg-
Consumers should not be saddled with a much larger RCC _
assessment based on total revenues which include un-reguiated
revenues and service revenues regulated at the FCC.

) It _should also be noted that ACI systems have, and
will continue to be in full compliance with the new Federal
EU|deI|nes on rates. The APUC must (and has) adopted the

CC"s rules regarding the regulation cable television rates.
Therefore, 1t remains_ to be seen what direct, benefit the
cable subscriber receives, as the RCC assessment will merely
become an automatic cost of such regulation.
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WALTERJ. HICKEL, GOVERNOR

| 1016 WEST6TH AVENUE. SUITE 400
ANCHORAGE. ALASKA 99501 1063

PHONE: (9071276-6222

ALASKA PUBLIC UTILITIES COMMISSION FAX.  (907)276-0160
March 10, 1994

Honorable Tim Kelly
Chairman
Senate Labor &Comng

: [ Committee
via telecopier 465-

erce
756
Dear Senator Kelly:
Ref: Statutory caps on Regulatory Cost Charge Rates
AS 42.05.253 and 42.06.285 set a cap on the Regulatory Cost
charge fRCCb) rate that the Commission may charge, It
currently 61% of jurisdictional gross révenues for regulated
utilities and pipeline carriers

understand that the proposed Iangua%e in the Labor & Commerce

ommittee substitute 3/5/94 work draft found at page 2, lines 6-8
f the bill would allow electric utilities to reduce their "cost
f power" fro™a gross revenues for pureoses of calculating the
egulatory cost charge to be paid to the State of Alaska. In
rder to cover the Commission's authorized budget as provided in
253 (b), the amount of RCC lo6t by rowdmgi this exclusion would
ave to be made up by raising the RCC rtte tor all utilities and
ipeline carriers, including electric utilities.

I
C
0
0
r
0
h
p
The current RCC rate of 4% of gross revenues would increase to
approximately .54%, (a 35% increase), based on the workdraft
def|n|t|on of "Cost of power" as the "costs of fuel and purchased
pow e If the definition were expanded to exclude "total power
pro ductlon expenses" from electric gross revenues, the RCC rate
would be higher than .54%.
If the statutory cap on RCC rates were raised an equivalent
percentage, the cap would rise from .61% of gross revenue to
82% . Section 2 of the work draft biil prroposes to amend the
cap from .61 to .8% of gross revenues. he RCC cap for pipelines
is increased in like manner in section 11, page 3, I|nes 19-24.
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APPROXIMATE EFFECT OF REALLOCATING
REGULATORY COST CHARGE
As Provided In HB 539

If Change Were Made For FY 1994

Sector 1994 RCC Chan%e 1994 RCC Rev.
Electric $1,600,965 (426,600) $1,174,365
TeIthone 777,898 157,575 935,473
Pipeline 508,867 103,079 611,946
Gas 519,608 105,254 624,862
Water 109,643 22,210 131,853
Sewer 93,704 18,981 112,685
Refuse 93,985 19,038 113,023
Cable 2,286 463 2,749
|f Change Were Made For FY 1993

Sector 1993 RCC Change 1993 RCC Rev.
Electric $1,311,670 (349,413) $962,257
T_ele|o_hone 1,736,033 241,901 1,977,934
Pipeline 154,314 21,502 175,816

Gas 115,736 16,127 131,863
Water 154,314 21,502 175,816
Sewer 77,157 10,751 87,908
Refuse 154,314 21,502 175.816
Cable 115,736 16,127 131,863

SData bases used for this calculation: Legislative Audit Report for FY 93 and APUC
ocument for FY 94)

Prepared by ARECA
March 30, 1994



CHANGE IN REGULATORY COST CHARGE

HB 539, Sec. 2
Audit Report —FY 1993
RCC for Electric 39%
Workload from Electric 34% (3 year average)
Overcharge to Electric 5%
Total RCC $3,857,853
X 5%

Overcharge to Electric ~ $192,893

Updated Information —FY 1994

RCC for Electric 43%
Workload from Electric 30% (higher than most recent year)

Overcharge to Electric 13%

Total RCC $3,706,957
X 13%

Overcharge to Electric ~ $481,904

Comparison of Overcharge to Amount of Cost Shift in Sec. 2

Overcharge to Electric ~ $481,904
Cost Shift in Sec. 2 426.600
Remaining Overcharge  $55,304

Submitted to House L& C
by ARECA
March 29, 1994



Chairman Schroer®s Remarks to tha
Sanata Labor & Commerce Committee Hearing
Juneau, Alaska, Tuesday, February 8, 1994 1:30 p.m.

Sunset Hearing Testimony

introduction
| welcome the opportunity to speak to you as you mark up Sunset
Legislation for our agency. The Commission supports SB 213 and
has recommended several amendments to it.

I. General. Commission overview
The APUC is responsible for regulating Alaska's public utilities

and pipeline carriers. Our mission statement says:

The Alaska Public Utilities Commission protects and
promotes the opublic interest bx certificating and
economically regulating only qualified public utilities
and pipeline carriers. It oversees the availability
affordability and quality of the utility services whic
are essential to Alaska's economic development.

h

I't does this by making timely decisions that balance the

competing interests of various parties.
The APUC issues certificates of public convenience & necessity to
utility service providers and pipeline carriers who are fit,
willing and able to provide service. We approve the rates, terms
and conditions of service to the public. The Commission also does
the rate-setting for the power cost equalization program, which
helps out to cover a portion of the b ill for high-cost electrical

service to almost 69,000 customers.

The Commission consists of five members, each appointed by the
Governor for a six-year term. We have a budget of $3.6 m illion and

a staff of 36. | am proud of the work of the Alarka Public



U tilities Commission.

Il1.Legislative Recommendations

A. Regulatory cost Charge

The regulatory cost charge should be made permanent, rather than
simply extending the repeal date by four years. | believe that
this funding source is with us to stay. |f problems occur in the
future, the Commission sunset review is adequate to address them.
[f the Commission were zeroed out of the budget, the authority and

the agency responsible to impose an RCC would both disappear.

Utilities have expressed concern about the possibility of over-
collection of RCC beyond the amount of the Commission's. Currently
the statute directs the Commission to change the rate as required
to avoid overcollection. The problem is one of timing: by the time
the fiscal year's results are known it is too late to adjust the
rate. If the fourth quarter payment is split and only that amount
required to balance the budget is applied to the fiscal year, the
balance would apply to the subsequent fiscal year. The Commission
would be required to reduce the RCC rate to take this balance into
account,

The Commission has proposed language to ensure that overcollection
of RCC and lapsing into the general fund does not happen. Section
32 of the Operating Budget w ill ensure that no RCC funds collected
this fiscal year lapse into the general fund. | recommend sim ilar
permanent language in AS 42.05.253 and 42.06.285.

3



B. Power Cost Equalization

Traditionally the Commission has been responsible for setting the
electric rates for PCE-eligible utilities. SB 106, the intertie
bill, transferred the power cost equalization responsibilities
formerly handled by the Alaska Energy Authority to the Dept, of
Community & Regional A ffairs. However, through a drafting error
some references to the I[lICommission, were inadvertently changed to
“"department” (DCRA). The bill as passed transferred the PCE
calculations to DCRA, but this was not the legislative intent. A
revisory b ill has been prepared to correct this error. Meanwhile,
the Commission w ill continue to carry out its assigned

responsibilities under this program.

C. Cable Television Regulation

The Commission has received authority from the Federal
Communications Commission to regulate the basic tier of cable
utilities currently regulated by the Commission under state law.
This would apply only the BC Cable Company in Juneau at this time,.
The City & Borough of Juneau has expressed interest in regulating
cable companies, but state law does not allow this at this time.
A change in statutes would be need i to allow local governments to

regulate Cable TV,

D. Pipeline Legislative Recommendations



This is described in the annual report. In the interest of time |

will not restate it.

E. Commission procurement of expert witnesses
The Commission recommends adding an exemption to the Procurement
Act, 36.30.850 to allow it to hire its expert witnesses for cases

in a timely manner,

The Commission has been unable to procure the professional services
of expert witnesses in a timely fashion. The deadlines established
in proceedings do not permit the procurement process to operate to
produce a successful bidder in time for the contractor to properly
prepare the case. Other parties to the proceedings utilizing
private sector procurement procedures are able to hire their expert
witnesses on a timely basis, the Commission is not. This either
delays the processing of cases, or forces the

Commission's witness to rush the preparation of a case, thus
affecting the accuracy and credibility of the work, as well as

costing the state more for overtime.

Next | would like to respond to each of the legislative changes
suggested by the ARECA.

(1) Libmrmlly Construed: The phrase "liberally construed" appears
only once in AS 42.05. It is found in section 141, our powers &
duties section:

SECTION 42.05.141.  GENERAL POWERS AND DUTIES OF THE
COMMISSION. (a) The Alaska Public U tilities Commission

5
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(1) regulate every public utility engaged or proposing to
engage in such a business inside the state, except to the
extent exempted by AS 42.05.711, and the powers of the
commission shall be liberally construed to accomplish its
stated purposes;-

In HEA vs. citv of Kenai the Supreme Court said:

In sum, we have construed AS 42.05.141(a) (I) to mean that
the actual areas in which the APUC mey exercise its
adjudicatory authority are quite narrov. Within those
narrow areas, however, the APUC"s powers to adjudicate
are plenary, as broad as the specific provisions of the
act permit....

This provision presents two guiding principles for
determining the extent of the APUC®"s jurisdiction under
specific provisions of the Act. On the one hand, 1t
includes a principle of Ilimitation, restricting the
APUC"s power to the specific jurisdictional areas of its
"stated purposes.” On the other hand, it 1includes a
principle of expansion, mandating that the APUC"s power
to act within its specific areas of jurisdiction "is to
be liberally construed."”
The Alaska Supreme Court has dealt with this provision eight times.
In four of those cases the Court found the Commission lacked
authority, (over Yellow page ads, borough regulation of rights-of-
way, attorney cost allocation, and co refuse a rate 1increase

required by bond covenant).

In another (Colville) Environmental Services vs North Slope Borough
the Court concluded that the Commission®s action "fell squarely
within the adjudicatory authority granted the Commission by AS
42.05.271."

In these cases half the time utilities have used the "liberally



construed"™ as part of their own legal arguments and the courts have
ruled in their favor about half the time.

The way 1 read i1t, this language does not confer upon the APUC any
jurisdiction outside of i1ts powers listed in the statute. If the
APUC were a country, would do nothing to expand our borders.
Instead, i1t operates only within the statutory powers granted. [

do not support deletion of this provision.

The Commission has only discussed the 1issue of "liberally
construed™ nine times in all the orders we issued during our first
25 years on the job! In at least three of these cases the
Commission acted to allow the intention of the utility or applicant
for a certificate to be accomplished by waiving technical
irregularities. In another the Commission found that it did not
have statutory authority to recognize a doctrine of "retained
rights”™ requested by a telephone utility requested under statute,

despite "liberally construed".

(2) The second issue is Negotiated rulemaking. I think this 1is an
interesting 1i1dea from the federal government that bears close
examination. However, wunder the Constitution 1t cannot mean
delegation of the rulemaking powers of the Commission to another
body. The negotiating group must be treated as a state agency for
purposes of the open meetings and public records acts. The process
of developing regulations is terribly slow already, and I would not

like to see it slowed further.



, It seems that this technique would work best with highly
roversial issues. Many of the Commission®"s recent regulations
resulted from legislative mandates. This 1s true of
lalmIified ratemaking, TRS (telephone service to the deaf
| lunity), Intrastate phone service, and the regulatory cost
le. It 1s not clear to me how these regulatory proceedings
a' 1 have benefitted from negotiated rulemaking. |If this becomes

-sue much more research will be necessary.

"over RCC rates for Electric Utilities:

Titi
ommission responded to the Legislative Audit On March 1, 1993
Recommendation No. 1. in the Sunset Audit stated: Alaska
statute 42.05.253 should be amended to. require APUC to
periodically adjust the regulatory cost charge (RCC) on

indUStry fry indUStry fraeist Further, the automatic

repeal _date_of this statute should be deleted.

The Commission agrees that the program should be made
permanent by deleting the automatic repeal date for the
Regulatory Cost Charge Program (RCC). Last year the
\egislature switched the funding source for the
dmmission from general funds to this regulatory
Assessment. The Commission expended significant
eesources 1in developing regulations and procedures to

s ka the program work and to make compliance by affected



entities as straightforward as possible. The program 1is

in place and running smoothly.

However, the. Commission cannot support the recommendation
to require itemization of the rates under the RCC program
by utility/pipeline carrier type. Although in theory the
recommendation has some merit, it is not at all clear to
the Commission that it would be either practical or cost-

effective to attempt to implement at this time.

Individual RCC rates would require full and direct
allocation of the Commission®"s costs. The
recommendation, if implemented as drafted, would
substantially increase the cost of the RCC program. Full
cost allocation would be expensive, especially during the
year when i1t was implemented. A permanent increment to
the Commission®s budget would be vrequired. The
Commission would face a new administrative burden of
setting individual RCC rates and handling protests to the

rates.

One of the key principles guiding the development of the
RCC was simplicity. This was true both for the utilities
and carriers, their customers, as well for the efficient
administration of the program. The Commission has been
able to absorb the ongoing costs of the RCC program from

its existing budget, because the program has been kept



simple and workable. The auditors®™ recommendation for
further refinement of the RCC would require the statutory
cap of .61% of adjusted gross revenues (AS 42.05.253(a))
to be substantially increased. Based on their estimates
by utility type for purposes of discussion, the current
authorized budget for the Commission would require
increasing the cap to .85% for certain utility groups, at

a minimum.

From the perspective of most utility customers facing a
regulatory cost charge bill of less than $20 per year,
different rates for different utility types would not

have a measurable effect on their total bill.

I11. A.P.U.C."s Response to the Reconaendations of the Legislative
Auditor

The Alaska Public Utilities Commission concurs with the legislative
auditor®s finding that the Commission is meeting its public purpose

and supports extension of the sunset date at least four years.

A. Regulatory cost Charge

The Commission opposes required readjustment of the RCC on an
industry by industry basis. Keep it small. Keep it simple. And
keep 1t uniform. The administrative expense of making this change

would far exceed any value of individualization of rates.

10



As | stated iIn our response to the Legislative Audit

recommendation:

From the perspective of most utility customers facing an
RCC bill of less than $20 per year, different rates for
different utility types would not have a measurable
effect on their total Dbill.
B _Easier Aocsss for Utility Consumers to Opt In or Out of
Regulations
I support increasing the cutoff from $325,000 to either $500,000 or
$1,000,000 for economically regulated electric utilities to be
eligible to vote for deregulation. This 1 million dollar ceiling
would mean that nine more electric utilities would be able to hold

deregulation elections. Also one additional 1local telephone

companies would qualify under this standard.

C. Timekeeping Systarn

The Commission agrees that this recommendation is worthwhile to
pursue. IT accomplished for internal management purposes, the
system could be designed relatively economically. However, 1if the
system 1is required to serve as the basis for billings, such as
those recommended in the auditors® first recommendation, it would
be considerably more costly. In either case a fiscal note would e

required to carry out this recommendation.

D. Commissioner®s Access to Adequate Staff support

I am proposing to beef up the staff support available to

11



Commissioners on regulatory policy issues. When Commission Staff
iIs named as a party to a proceeding, the judicial ex parte rule
prevent Commissioners from seeking their advice or research, except
as formally presented in the case on the record. Specifically we
are proposing to upgrade one position and create one new slot to
serve as Commissioners' Policy Analysts. Details of this proposal

w ill appear in the Commission's FY 95 budget request.

E. Stagger Commissioner®™s Terms

The Commission supported this one, but a statutory change would be
needed to correct this time. Two Commissioners terms expired last
year and the terms of the new appointees are scheduled to expire on

the same day in 1999.
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ulation or regulation by the Alaska Public Utilities Commission will
be held within 60 days and that a ballot to participate in that election
will be mailed or delivered to each subscriber or member of the utility
or cooperative with the regular bill for service. The notice shall also
state that a subscriber or member of the cooperative is entitled to vote
in the election without regard to whether the subscriber’'s or member’s
account with the utility or cooperative is current and that the ballot
must be postmarked or returned to the commission within 30 days
after it was mailed or otherwise delivered to the subscriber or mem-
ber. The notice shall also announce the schedule for one or more public
meetings which shall provide an opportunity for the subscribers or
members to discuss this election. The public meeting or meetings shall
be held not more than 30 days before the ballots are mailed or distrib-
uted to those eligible to vote. A cooperative may satisfy this require-
ment by including a discussion of this election on the agenda of an
annual meeting if the annual meeting is scheduled to be held not more
than 30 days before the election.

(d) A ballot with return postage paid shall be mailed or delivered to
each subscriber or member of the utility or cooperative with the sub-
scriber’s or member’s bill for service and shall contain only the follow-

ing language:

"Shall......cccccceeeeis (name of utility or cooperative) be exempt from
regulation by the Alaska Public Utilities Commission?
[ 1YES [ ] NO”

(e) The results of an election under this section shall be certified by
the commission within 60 days after the ballots are mailed or deliv-
ered to the subscribers or members.

(f) During the 60 days immediately preceding an election under
this section a list of subscribers or members of the utility or coopera-
tive shall be made available at cost to any subscriber or member of the
utility or cooperative who requests one. The list shall be in the same
form that is available to the utility or cooperative.

(g) The board of directors of a utility or cooperative may call an
election under this section on its own initiative and shall call an
election upon receipt of a valid petition from its subscribers or mem-
bers. A petition shall be considered valid if it is signed by not less than
the number of subscribers or members equal to ten percent of the first
5,000 subscribers or members and three percent of the subscribers or
members in excess of 5,000. An election under this section may only
be held once every two years.

(h) A utility or cooperative that is already exempt from regulation
under this section may elect to terminate its exemption in the same
manner. (§ 10 ch 136 SLA 1980)
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LEGISLATIVE BUDGET AND AUDIT COMMITTEE
Division of Legislative Audit

P.0. Box 113300
Juneau, AK 99811-3300
9073 465-3830

January 26, 1993 FAX (907) 465-2347

Members of the Legislative Budget
and Audit Committee:

In accordance with the provisions of Titles 24 and 44 of the Alaska Statutes, the attached
report is submitted for your review.

DEPARTMENT OF COMMERCE AND
ECONOMIC DEVELOPMENT
ALASKA PUBLIC UTILITIES COMMISSION

January 26, 1993

Audit Control Number
08-1404-93

As discussed in the Objectives, Scope, and Methodology section of this report, this review
examines the activities of the Alaska Public Utilities Commission to determine if there is a
demonstrated public need for its continued existence and if the commission has been
operating in an efficient and effective manner.

The audit was conducted in accordance with generally accepted _governme.nt.auditing
standards. Fieldwork procedures utilized in the course of developing the findings an
discussions presented in this report are discussed in the Obg{ectwes, Scope, and Methodology
section of this report. Audit results may be found in the Report Conclusions, Findings and
Recommendations, and in the Analysis of Public Need sections of this report.

F
Legislative Auditor
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OBJECTIVES. SCOPE. AND METHODOLOGY

In accordance with Titles 24 and 44 of the Alaska Statutes, we have examined the activities
of the Alaska Public Utilities Commission (hereinafter referred to as APUC or
the comm|53|on2 to determine if there is a demonstrated public need for its continued
existence and if the commission has operated in an efficient and effective manner.

Legislative intent requires consideration of this report during the legislative Q\(ersi%ht
hearings to determine whether APUC should be reestablished. The law new specifies that
tthe cfchmm|33|on will terminate June 30, 1993 and have one year from that date to conclude
its affairs.

The policy and audit approach utilized by the Division of Legislative Audit for performance
reports can best be described as “audit by exception.” This methodology focuses audit effort
on areas of an auditee’s operations that have been identified by a preliminary survey as
having a high degree of probability for needing improvements.

Therefore, by desié;n! finite audit resources are used to identify where and how improvement
can be made, and little time is devoted to reviewing well-run operations or programs.
Consequentlﬁ/, this report highlights those areas needing improvement and does not
emphasize those operations and programs that are properly functioning.

Discussion of the objectives, scope, and methodology of our review follows.

Objectives

APUC was created to regulate public utilities so that citizens could enjoy ade(%uate service
at the lowest reasonable rates. The primary objective of this audit, therefore, was to
determine whether the public need for the commission continues to exist.

The secondary objective was to review the commission’s major functions, namely
certification of utilities, tariff actions, investigations, and complaint follow-up for
effectiveness in meeting the Bubhc need. The tertiary objective was to evaluate these
functions in particular, and APUC’s operations in general, for economy and efficiency of

operation,

Our analysis of public need, findings and recommendations, and our conclusions have been
summarized in the appropriate sections of this report.

Scope and Methodology

The primary emphasis of our audit was on the factors outlined in the Analysis of Public
Need section of this report. Alaska Statute 44.66.050 requires these factors be considered
in the determination of the commission’s continued existence. To address these areas, we
analyzed the need for regulation of the various industries; reviewed pertinent academic

ALAKA STAIli 1EGSATURK DIVISION OF LEGSLATIVE AUDT



literature; considered the regulatory status and trends nationwide; interviewed commissioners
and staff; reviewed APUC’s statutes and regulations; contacted the State Ombudsman,
Attorney General, Human Rights Commission, and the Equal Employment Opportunity
offices; analyzed consumer complaints against utilities filed with the commission; and
reviewed decisions made by the commission.

The effectiveness and efficiency of the commission was addressed throuﬁh the above
procedures, by contacting and requesting assistance from all regulated utilities, and by
reviewing individual files.

Our review of decisions, complaints, tariff actions, hearin%s, investigations, and certifications

was performed primarily on a sample of FY 92items. These were selected on a judgmental
basis to allow us to focus on certain activities and industries.

AAKA STATE LEGSLATURE "2 DIVISION OF LEGSLATIVE AUDIT



ORGANIZATION AND FUNCTION

Public utility regulation in Alaska has evolved substantially since the creation of the Public
Services Commission (PSCR in 1959, That three-member body had jurisdiction over electric
power, heat, water, gas, oil or other petroleum products (excepi: by pipeline), telephone or
telegraph communications, and community sewer services. In 1960 PSC gained
responsibility for transportation utilities which it regulated until the creation of the Alaska
Transportation Commission in 1966,

PSC was replaced by a three-member Alaska Public Utilities Commission in 1970
Regulated industries then included electric, telecommunication, water, steam, sewer, gas, and
petroleum when no competition existed. A 1973 amendment added garbage, refuse, trash,
or other waste to the list. Amendments Passed in 1980

provided exemptions from economic regulation for cable S mm
television services and other utilities with low annual Aokn Prtt-t-ntiini K}§ 41
gross revenues as well as establishing a provision allowing commilMkw Men*** TS H
economic dere.(t;ulation by consumer vote for certain utility Nosawor.chtman > -
groups_. ~ With abolition of the Alaska Pipeline CTANRISC! S
ommission in 1981, jurisdiction over pipelines passed to Twm  Octobersy, iwe
o e
In_addition to jurisdictional changes, composition of - o , ggbggm,]%
APUC also changed. Alaska Statute 4205040 originally | igm 1%
required one member to be a law school graduate, one to Twmexpims October31, igod 77
be a university graduate with a major in engineering, and M*Ka. Foster Jos
one to be a university graduate with a major in finance Engineeringsmi 7 7177
accounting, or busingss administration. Two additional TaronetirtOoW)Brsi; W'
positions were added to the commission in 1975 for which & cHiw 77 =
no special qualifications were established. All members o \ -
are appointed by the governor and confirmed by the 7 ¢ T 1

legislature in joint session for six-year terms.

Under AS 4205 and AS 4206, *PUC is charged with the responsibility to ensure the
furnishing of adequate service to all public utility patrons, without discrimination, and at the
lowest reasonable rates consistent with the interests of both the public and the utility.
Statutory provisions direct the commission, after determining an applicant is fit, willing, and
able to provide utility service, to issue that applicant a Certificate of Public Convenience and
Necessity. ~ After issuance of this certificate, the commission then regullates”the rates,
classifications, rules, regulations, practices, services, and facilities of a public utility, unless
it is exempted or deregulated. The commission has the authority to adopt regulations and
to hold formal, quasi-judicial hearings, to accomplish these purposes.

The staff of APUC is divided into six major functions: administration, engineering,
communication carriers, consumer protection, finance, and tariffs. In total, APUC employs
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40 people with an operatin? budget for FY 93 of $3,740800. A brief description of the
services provided by these functions follows:

Administration. An executive director, hired by the commission, is responsible for directing
all staff functions and acts as a liaison between staff and commissioners and between the
commission ai.d Ie?|slature. He/she is responsible for records and document management,
fiscal and persom el administration, and budget preparation and is assisted in these duties b

an administrative assistant, document processing personnel, and other clerical support staff.

Engir]eerin?. This section is responsible for the investigation of utility procedures and
practices affecting quality of service, review of legal descriptions for service areas, plans for
plant expansion, and plant-in-service and depreciation schedules. Their evaluations are
presented in proceedings before the commission.

Communication Carriers. This section was established by 1976 legislation to develop,
recommend, and administer policies and programs with respect to the regulation of rates,
services, accounting, and facilities of communication carriers within the State involving the
use of wire, cables, radio and space satellites.

Consumer Protection and Information. Major responsibilities for this section include
investigation and resolution of consumer complaints, public relations, and information
dissemination.

Finance. Activities carried out by this section include the examination, analysis, and
evaluation of financial statements submitted for rate cases, audits of financial records of
utilities, examination of financial information comprising historical operating year and pro
forma adjustments, and the presentation of these analyses at proceedings before the
commission.

Tariff. This section examines, analyzes, and investigates tariff filings and presents
recommendations to the commission at hiweekly tariff action meetings. Administrative
functions include organizing those meetings, as well as meeting all public notice
requirements on tariff filings and maintenance of current master tariffs for all utilities.
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REPORT CONCLUSIONS

Policy lssues

This review contains policy issues raised as a result of our evaluation of various commission
practices. The final policy decisions affect!nP those practices require legislative considera-
tion. In debating these decisions the legislative oversight committees should take into
consideration the findings and recommendations presented in this report to assist them in
evaluating the potential impact of any policy changes.

Report Conclusions

In our opinion, the Alaska Public Utilities Commission is operating in an efficient and
effective manner and should continue to regulate public utilities and pipelines. We helieve
that the public interest is being served by requiring Pubhc utilities ‘and pipelines to be
certificated by APUC. This process stabilizes demand for the uUhtE service by eliminating
competition and thereby allowing economies of scale to operate. Economic regulation by
the commission, in place of that competition, ensures that the utilities provide adequate
service at the lowest reasonable rates.

We recommend that AS 44.66.010(a)(4) be amended to extend the life of APUC to June 30,
2003, APUC has consistently demonstrated public need; we believe it is in the public’s best
interest to extend the life of this commission for ten tyears,. However, we recognize that
performance issues periodically arise. The Division of Legislative Audit cm address these
Interim issues, if any, through a special audit at the request of the Legislative Budget and
Audit Committee.
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FINDINGS ANL RECOMMENDATIONS

Recommendation No. 1

Alaska Statute 4205253 should be amended to require APUC to periodically adjust the
regulatory cost charge (RCC) on an industry bv industry basis. Further, the automatic repeal
date of this statute should be deleted.

In our 1989 sunset audit report we recommended a program receipts bu.d?et for APUC, not
because it was an alternative funding source but because of the potential benefits that this
mechanism could provide. A user fee design can establish a basic fairness in that only those
who benefit from the regulatory process bear its cost; it can also encourage consumers to
recognize and eliminate unwarranted regulation through deregulation elections. However,
these benefits will only be realized to the extent that the RCC program reasonably links the
cost-causers with the cost-payers.

For FY 93, the legislature authorized a new RCC program which passes APUC’s costs on
to the consumers of regulated utilities. This program allocates costs based upon gross
revenues. A single charge factor is used across-the-hoard for all utilities and all industries.
Alth,ough, we believe that a direct workload-based allocation program is preferable, as
outlined in our 1989 report, we also continue to believe that a gross revenue hased s¥ctem
could realize these benefits if the rates reflect the workload. However, the single RCC factor
used in the current plan sacrifices some of program’s potential benefit, in that the cost-payers
are not necessarily the cost-causers.

We analyzed APUC’s workload to evaluate the alignment of cost-causer to _cosc—ﬁayer. In
the absence of verifiable data such as utility or industry codings on payroll time sheets, we
were forced to approximate

the workload by using rough

estimates, ~ which ~ were

Broylded on an .unoff|C|a| Electric and Telephone

asis by commission staff. Workload Trends

They provided estimates of
the "average relative -effort
required to perform the
ongoing APUC functions
such as tariff filings, formal
proceedings,  certification
proceedings, and formal and
informal complaints.  While
we acknowledge that the
wmghtmg in these analyses is
imperfect, we believe it
provides an adequate
indication of the

Qjctrve  —»-TdU(am» [
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commission’s workload. We found that the electric and telephone industries, on a combined
basis, have represented approximately 79 percent of APUC’s workload. The graph of these
two industries illustrates the significance, variation, and trend that comEhcates setting of an
RCC rate. The following table compares the commission’s estimated FY 93 RCC receipts
with the amount calculated based upon the workload over the past three years.

Flat Rate Allocation Workload Allocation
Estimated Percent Over
Gross RCC Estimated of (Under)
Industry Revenues Percent FY 93 RCC Workload Allocation ~ Allocation
Electric $260,673,485 S577% $1,504,086 34% $1,311,670 $192,416
Telephone 153,306,332 S577% 884,577 45% 1,736,033 (851,456)
Pipeline 99,532,100 S577% 574,300 4% 154,314 419,986
Gas 99,152,056 S577% 572,107 3% 115,736 456,371
Water 22,955,320 S577% 132,452 4% 154,314 (21,862)
Sewer 17,129,576 S577% 98,838 2% 77,157 21,681
Refuse 15.856,758 S577% 91,493 4% 154,314 (62,821)
Cable 0 S577% 0 3% 115,736 (115,736)
Other 0 577% 0 1% 38,579 (38,579)
Total $668,605,627 $3,857,853 100% $3,857,853 $ 0

This table demonstrates that, based upon the workload over the past three years, the flat
across-the-board rate significantly undercharges telephone and overcharges electric, pipeline,
and gas utilities. Of course, the over or under allocation amount by mdustrK varies
depending on how many years of workload are considered. The use of an across-the-hoard
rate incorrectly assumes that an industry’s gross revenues are closely correlated to the
workload that it creates. Given the significance of the electric and telephone workload,
variation, and trend, we do not believe that the allocation methodology should assume that
all workload cycles reverse themselves and that all industries create the same amount of
workload in die long run. Therefore, we recommend that the legislature amend
AS 4205253 to require APUC to periodically adjust the RCC factors to reflect workload
on an industry by industry basis.

Notwithstanding the above, we support the current RCC program; we believe that it provides
a measure of equity and responsiveness to unwarranted regulation that was lacking prior to
the program. Our recommendation is intended to further the equity and regulatory
responsiveness objective of this program.
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The RCC grogram was established as a trial program utilizing an automatic reﬁeal of
December 31, 1994 As we consider this program to be effective, we recommend that this
repeal provision be deleted.

Recommendation No. 2

Alaska Statute 42.05.711 should be amended to make it easier for utility consumers to ont
in or opt out of economic regulation.

In the 1989 sunset audit report, we recommended the deregulation of several industries as
well as the smaller utilities in each industry. We continue to believe that not all industries
need to be regulated and that the cost of regulation may exceed its henefits, particularly for
the smaller utilities. With the recent adoption of a user fee approach under the RCC
program, the impetus exists to make state government more responsive; what is Ia,ckmgil S
a reasonable mechanism to allow consumers to select whether or not they want their utility
to be regulated.

Alaska Statute 4205711 exempts electric and telephone utilities with revenues less than
$50,000 and refuse utilities with revenues under $200,000. However, customers can obtain
economic regulation by petitioning APUC. Alaska Statute 4205711 presently requires 25%
of an exempted utility’s subscribers to sign the petition. We believe that this is too great an
obstacle to overcome and recommend that an election be called if APUC receives a petition
demonstrating significant consumer interest. We recommend that the petition and election
requirements be modeled after the deregulation election procedures in AS 4205.712. These
procedures call for an election if the petition is signed by 10% of the first 5,000 subscribers
and 3% of the subscribers in excess of 5000. These elections may only be held once every
two years for a given utility.

Alaska Statute 4205711 also allows deregulation elections to be held for electric and
telephone utilities with revenues of less than $325,000 and other utilities with revenues under
$100,000. We believe that more consumers should be given the option to deregulate by
substantially raising the cut-off amount.

In combination, these two changes would allow APUC and the user fee approach of the new

RCC program to be more responsive to the regulatory needs of the utility consumer. The
regulatory cost/benefit decision should be made by the consumer.

Recommendation No. 3
APUC should establish a timekeeping system.
We initially recommended, in 1979, that the commission implement the time system they had

purchased. As part of a 1978 management audit of APUC, Arthur Young & Co. developed
a time management system to assist the commission in prioritizing, planning, scheduling, and
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monitoring the workflow. In response to our recommendation, the commission concurred
that a time management system is a useful administrative tool. They indicated that the time
system would be implemented.

In our 1989 sunset audit report we recommended that APUC establish a timekeeping system
as an integral part of a direct-allocation RCC program. As the legislature selected an RCC
program that was not time based, APUC was not required to implement this
recommendation. However, as costs to establish and operate a time system are minimal and
the benefits are substantial, we continue to recommend it.

The costs of a timekeeping system are minimal.

 The commission should determine what management reports are needed. While we
acknowledge that the 1978 time management system is likely outdated, we recommend
that the commission review it to assist them in” developing this needs definition.

e Purchase and install “canned” software. There is very inexpensive software on the
market that should meet the commission’s needs. APUC already has a programmer on
staff that could handle the installation.

e The ongoing cost to record time would be insignificant. An employee would need only
a few minutes a day to electronically enter their time.

e The time system would also require a small amount of computer and personnel time to
accumulate the data and generate periodic management reports.

The benefits of a timekeeping system are substantial.

A time system would ﬁive APUC management a greater ability to prioritize, plan,
schedule, and monitor their workload. We believe this information would be invaluable

to the commission.

* The legislature is often involved in regulatory matters. Using these management reports,
APUC would be better able to estimate the full effect of any regulatory changes.

 There is a potential for increased staff efficiency as a result of time sheet accountability.

« Time sheets would provide a defensible basis for the RCC allocation discussed in
Recommendation No. 1 However, regardless of the action taken on Recommendation
No. 1, the benefits of implementing a timekeeping system far outweigh the costs.

The nature of the commission’s business is very different from most state agencies; thea/ deal
with a relatively small number of companies and work on discrete projects. APUC’S
workload is similar to that in the Attorney General’s Office and the Department of
Transportation and Public Facilities’ maintenance and construction divisions, all of which
maintain project time systems.
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Recommendation No. 4

APUC should consider how to best ensure commission member access to adequate staff
support and advice.

The commission members are inundated with technical information and complex issues.
These issues must be thoroughly explored and the commission’s decisions must be fullr
documented. The legislature recognized this difficult task and appropriately established full-
time commission members with six-year terms. Nevertheless, there remains a substantial
need for staff support and professional advice.

We are concerned that in the instances when commission staff are named as a party in an
adjudicatory proceeding, the commission members do not have full access to support staff,
professional staff, or legal counsel. The judicial model requires adversarial parties to present
the case. APUC staffis frequently designated as a Barty to a case to provide this necessary
balance. The assistant attorney generals advise APUC staff and effectively become a party
to the case.  Under this judicial model, ex parte communication rules prevent the
commission members from directly obtaining assistance or advice from their staff or
attorneys; |th|s can only be accomplished if the utility is also present. This may often be
impractical.

We believe that the commission would benefit from greater access to their staff and
attorneys. The commission should consider how to best ensure full access. We offer the
following alternatives:

A group could be assigned, on arotational basis, to each case. These individuals would
be the party to the case; all others would be available to the commission members.

« Several staff could be assigned, on a rotational basis, directly to the commission. The
criteria for selection may vary. The team could include all the professional disciplines,
it could target the disciplines currentlg needed, or it could be a “am of executive
assistants. The remaining staff would be the party of record.

Althou%h the ahove approaches have certain drawbacks, we believe that some separation

would be achieved thus diminishing the ex parte communication problem. We believe this
will enhance the commission’s overall efficiency and effectiveness.

Recommendation No. 5
The APUC member’s terms of office should be staggered.
The Alaska Public Utilities Commission has five members who are appointed by the

80vernor and confirmed by the legislature in joint session to ser'e six—%;ea: terms.  On
ctober 31, 1993 two commission seats hecome available. Because the potential for
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disruption of commission activity would be high with two new members coming in at the
same time, we recommend the terms be staggered.

Currently, the terms are scheduled to end as follows:

Consumer seat (11 October 31, 1993
Engineering seat October 31, 1993
Legal seat........ October 31, 194
Consumer seat (2) October 31, 19%
Finance seat . .. October 31, 1998

We propose this staggering be implemented by modifying the upcoming term of the
engineering seat. We propose the following language be added to a temporary or special act:

The term of the Alaska Public Utilites Commission Engineering seat, which is
scheduled to begin on November 1, 1993 shall end on October 31, 1995. This
adjustment to the normal six-year term, as established under AS 42.05.030(a), is
necessary to appropriately stagger commission membership.

ALASKA STATU LEGISIATURE - 12- DIVISION OF LEGISLATIVE AUDIT



