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(1) a physician or oiher licensed health care provider,
(2) a mer'al health professional as defined in AS 47.30.915(11) and

including a marital and family therapist licensed under AS 08.63;
(3) a pharmacist;
(4) an administrator of a nursing home, residential care or health care

facility;
(5) a guardian or conservator,
(6) a police officer;
(7) a village public safety officer;
(8) a village health aide;
(9) a social worker;
(10) a member of the clergy;
(11) a staff employee of a project funded by the Alaska [OLDER 

ALASKANS] Commission on Aging;
(12) an employee of a homemaker program or home health aide

program;
(13) an emergency medical technician or a mobile intensive care

paramedic.
* Sec. 13. AS 47.24.070 is amended to read:

Sec. 47.24.070. REGULATIONS. Regulations to implement AS 47.24.010 - 
47.24.100 shall be approved by the Alaska [OLDER ALASKANS] Commission on 
Aging (AS 44.21.200) before adoption by the department.

* Sec. 14. AS 47.24.075 is amended to read:
Sec. 47.24.075. QUARTERLY REPORT. The department shall submit to the 

Alaska [OLDER ALASKANS] Commission on Aging each quarter a statistical report 
of the department’s activities related to the protection of elderly persons in the state. 
The report may not disclose the identity of victims or perpetrators of the harm.

* Sec. 15. AS 47.30.016(b) is amended to read:
(b) The board consists of seven members appointed by the governor. The 

members appointed under this subsection shall be appointed
(1) based upon their ability in financial management and investment,
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in land management, or in services for the beneficiaries of the trust;
(2) after the governor has considered a list of persons prepared by a 

panel of six persons who are beneficiaries, or who are the guardians, family members, 
or representatives of beneficiaries; the panel shall consist of

(A) one person selected by the Alaska Mental Health Board 
(AS 47.30.661);

(B) one person selected by the Governor’s Council on 
Disabilities and Special Education (AS 47.80.030);

(C) one person selected by the Advisory Board on Alcoholism 
and Drug Abuse (AS 44.29.110);

(D) one person selected by the Alaska [OLDER ALASKANS] 
Commission on Agine (AS 44.21.200);

(E) one person selected by the Alaska Native Health Board; and
(F) one person selected by the authority.

* Sec. 16. AS 47.65.010 is amended to read:
Sec. 47.65.010. OLDER ALASKANS SERVICE PROGRAMS ACCOUNT. 

The older Alaskans service programs account is established in the Department of 
Administration. An amount to carry out the provisions of AS 47.65.010 - 47.65.050 
may be appropriated annually by the legislature to the account. The amount 
appropriated to the account shall be fully distributed by the Alaska [OLDER 
ALASKANS] Commission on Aging to sponsors of older Alaskans service programs 
in accordance with the provisions of AS 47.65.010 - 47.65.050.

* Sec. 17. AS 47.65.040(a) is amended to read:
(a) Except as provided in (f) of this section, a [A] sponsor receiving a grant 

under AS 47.65.010 - 47.65.050 shall contribute to the total cost of the program or 
project. The contribution may be in cash or in-kind services. The amount of the 
sponsor’s required contribution is determined by the application o f the following 
formula: average per capita full and true value of all property in the municipality or 
community in which the project or program takes place divided by the average per 
capita full and true value of all property in the state, and then multiplied by the 
contribution percentage to the estimated total program or project cost as determined

-6-

N e w  T e x t  U n d e r l i n e d  ID EL ETE D  TEXT  BRACKETED ]



1

2

3
4
5
6

7
8

9
10

11

12

13
14
15
16
17
18
19
20

21

22

23
24
25

by the commission at the time of approval of a grant application. However, the 
amount of the sponsor’s contribution may not amount to more than 10 percent of the 
total p ogram or project cost.

* Sec. 18. AS 47.65.040 is amended by adding a new subsection to read:
(f) When awarding a grant to support a program or project under 

AS 47.65.010 - 47.65.050, the commission may waive all or part of the sponsor 
contribution required under this section if waiver is in the public interest. The 
commission shall adopt regulations establishing standards for granting waivers under 
this subsection.

* Sec. 1.9. AS 47.65.290(3) is amended to read:
(3) "commission" means the Alaska [OLDER ALASKANS] 

Commission on Aging established in AS 44.21.200;
* See. 20. TRANSITION FOR PIONEERS’ HOMES ADVISORY BOARD. The terms 

of those who are members o f the Alaska Pioneers’ Homes Advisory Board (AS 44.21.120) 
on June 30, 199- terminate July 1, 1994. Notwithstanding the limitations set by 
AS 44.21.120(b), enacted by sec. 3 of this Act, the governor may appoint to the Alaska 
Pioneers’ Homes Advisory Board a person who served on that board before July 1, 1994; that 
person’s service on the board after July 1, 1994 may not exceed the limitations of 
AS 44.21.120(b) as enacted by sec. 3 of this Act. The terms of persons initially appointed to 
the board on or after July 1, 1994 must be set as provided in AS 39.05.055 so as to establish 
the staggering of terms of members.

* Sec. 21. (a) Section 15 of this Act takes effect only if ch. 66, SLA 1991 takes effect.
(b) If the condition in (a) or this section is met, sec. 15 of this Act takes effect July 1, 

1994 or on the effective date of ch. 66, SLA 1991, whichever is later.
* Sec. 22. Sections 1-14 and 16 - 20 of this Act take effect July 1, 1994.
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Date Referred: March 11, 1994 

Date o f Committee A ction:___

GtOUSE COMMITTEE REP®tT
FURTHER REFERRALS:

The FINANCE Committee considered: 

MOUSE BILL NO. 381

HB 381

COMM’L FISH LOANS FOR CERTAIN OBLIGATIONS

"An Act relating to the commercial fishing revolving loan fund and the fisheries enhancement revolving loan 
fund; and providing for an effective date."

RECOMMENDATIONS: 
be replaced with 

] have attached amendments(s) 
] do pass 
] do not pass 
] no recommendations 
] individual recommendations 
] additional referral to the

ADOPTS:________________

| ] the same title 
.1 ] a nevfi title

Committee

letter of Intent

ATTACHES NEW FISCAL NOTE(s): 

[ J fiscal impact 
[ ] zero fiscal note

(Dept) "APPROVES PREVIOUS: 

[ ] fiscal note(s)______
(Dcpl/DaU:)

[ ] zero fiscal note(s)
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M
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D

S T A T E  O F  A L A S K A
1994 L E G IS L A T IV E  S E S S IO N

F IS C A L  N O T E No. l
Bill Version: cshe 381 fT.&m
(H) Publish Date: 3/11/94

Revision Date: February 14.1994
Title: An Act Relating to the Commercial Fishing and
Fisheries Enhancement Loan Funds_________________
Sponsor Representatives Moses, Olberq, Grussendorf 
Requestor: House Labor and Com m erce____________

Department Affected: Com m erce and Econom ic Development
BRU: Investments______________________________________
C o m p o n en t:__________________________________________

CO M P O N EN T S E R IA L  NO. 0384

Expenditures/Revenues:

O P ER A TIN G  EX P EN D ITU R ES FY  95 FY  96 FY  97 FY  98 FY  99 FY 0 0

P ER S O N A L  S E R V IC E S

T R A V E L

C O N T R A C TU A L

S U P P L IES

EQ U IPM EN T

LAN D & S T R U C T U R E S

G R A N TS , CLA IM S

M IS CELLA N EO U S

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 1

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

T O T A L  O P ER A TIN G o 0 0 0 0 0

C A P IT A L  EX P EN D ITU R ES 0 0 0 0 0 0

C H A N G E  IN R EV E N U E S  ( ) 0 0 0 0 0 0

FU N D  S O U R C E

1002 Federal Receipts 0 0 0 0 0 0

1003 G F  Match 0 0 0 0 0 0

1004 G F 0 0 0 0 0 0

1005 GF/Program Receipts 0 0 0 0 0 0

1006 GF/MHTIA 0 0 0 0 0 0

Other 0 0 0 0 0 0

T O T A L 0 0 0 0 0 0

Estim ate of current year (FY  94) co s h  $ 0
P O SITIO N S

FU LL-TIM E 0 0 0 0 0 0

PART-TIM E 0 0 0 0 0 0

TEM P O R A R Y 0 0 0 0 0 0

AN ALYSIS: (Attach a separate page if necessary.)

The  Department is confident that they will be able to adequately handle loan requests generated as a result of this legislation with existing staff. 
This legislation will expand the loan demand for the Commercial Fishing Revolving Loan Fund. W e are unable, at this time, to forecast the exact 
amount of this increase, but estimate it to be several million dollars.

Prepared by: Martin J. Richard 
Division: Investments

Approved by Com m issioner PaulI'Fuhs

Phene: (907) 465-2510 
D a te :_____________

/

Agency: Commerce and Economic Development Date:

Rev 11/93

v r
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
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ALASKA STATE LEGISLATURE

H O U S E  L A B O R # V D  C O M M E R C E  C O i v S l I T T E E

STATE CAPITOL, JUNEAU, AK 99801-1182
(907) 465-4954

House Labor and Commerce 
Letter of Intent for CSHB 381{L&C)

It is the intent of the House Labor and Commerce Committee that the 
Division of Investments exercise particular care in forecasting loan demand 
in order to fully accommodate all new commercial fishing lending needs 
that arise from the modification of the commercial fishing loan program by 
the Eighteenth Alaska State Legislature. It is further the intent of the 
House Labor and Commerce Committee that use of the Commercial 
Fisheries Revolving Loan Fund for loans for refinancing purposes succeed 
all other commercial fishing lending needs in priority. Finally, it is the 
House Labor and Commerce Committee's intent that transfers of excess 
funds from the Commercial Fisheries Revolving Loan Fund be permitted 
only after commercial fishing loan needs, including any anticipated loans 
for purchase of Individual Fir1‘i“ ~ ^  »-—  1 — *







F I S C A L  N O T E

STATE OF ALASKA
1994 LEGISLATIVE SESSION

NO.
BILL VERSlOh 
PUBLISH DAT

No. 1
Bill Version: CSHB 386 IL&C)
(H) Publish Date: 2 / 1 1 / 9 4

Revision Date: ____________________
Title: "An Act relating tc the retirement rights
of hourly employees hired by the legislature."_______
Sponsor:
Requestor:

House Rules
House Labor & Commerce

Department Affected: Legislature 
BRU: Ali

Component: All

COMPONENT SERIAL NO:

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

-29.0 -29.0 -29.0 -29.0 -29.0 -29.0
0 0 0 0 0 0
0 0 0 0 0 : 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING -29.0 -29.C| -29.0 -29.0 -29.0 -29.0

C A P IT A L 0 | 0 0 0 0 0

R EV E N U E  FU N D  S O U R C E o( 0 o | 0 o l 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER FUND SOURCE 
TOTAL

-29.0 -29.0 -29.0 -29.0 -29.0 -29.0

-29.0 -29.0 -29.0 -29.0 -29.0 -29.0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary)

This bill changes the requirements that all Legislative hourly employees be enrolled 
in the retirement system.

(See page 2 for continuation) •

Prepared By: Karla Schofield, Deputy Director Phone: 465-3852
Division: • Administrative Services /  / Date: r / j ' z / f Y

Approved By: Pamela A. Stoops, Executive Director L /
Agency: Legislative Affairs Agency ^ Date:

Distribution (by preparer): Leg. Finance, Legislative Sponsor, Requestor, OMB, Gov., & Impacted Ageocy(ies).



CONTINUATION OF FISCAL NOTE: I 386

This change will save personal services costs and allow greater flexibility in hiring temporary 
employees. The Legislature will be able to distinguish between temporary employees, who 
ars hired for a few'days or for limited hours over a few months/and the majority of-seasonai or 
session employees who would be enrolled in the retirement system. It would also allow 
retirees who work for short periods the option of declining additional benefits. Neither the 
temporary employee nor the employer would pay into the retirement system.

PERSONAL SERVICES •

-29.0

x
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F I S C A L

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Department Affected: L.egislature 
BRU: All_______

Component: All

COMPONENT SERIAL NO:

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES -13.4 -13.4 -13.4 -13.4 -13.4 -13.4
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 ■ 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -13.4 -13.4 -13.4 -13.4 -13.4 -13.4

CAPITAL 0 0 0 0 0 0

REVENUE FUND SOURCE 0 0 0 0 0 0

FUNDING: (Thousunosof Dollars)
GENERAL FUND -13.4 -13.4 -13.4 -13.4 -13.4 -13.4
FEDERAL FUNDS
OTHER FUND SOURCE
TOTAL • -13.4 -13.4 -13.4 -13.4 -13.4 -13.4

Revision Date: _____________________
Title: "An Act relating to the retirement rights
of temporary hourly employees hired by the legislature."
Sponsor: House Rules Committee________ ______
Requestor: House Ruies Committee_____________

N O T E  . ^
n o .  c J -

BILL V (S) Publish Date: <V/cs'/g 4
PUBLlf 1 > I

Bill Version: L'fT-M <3 (tA cV

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary)

This change will save personal services costs and allow greater flexibility in hiring temporary 
employees. The Legislature will be able to distinguish between temporary employees, who

(See page 2 for continuation)

Prepared By: Karla Schofield, Deputy Directoi
Division: Administrative Services

Phorie: 465-3852

Approved By: Pameli A. Stoops, Executive Directc K /i
Agency: Legislative Affairs Agency

Dates’

Date: m (z& i
Distribution (by preparer): Leg. Finance, Legislative Sponsor, Requestor, OMB, Gov., & Impacted Agency(ies).



CONTINUATION OF FISCAL NOTE: CSHB 006 (L&C) am

PERSONAL SERVICES

a re  h ired fo r  a  few  d a y s  o r fo r limited h ou rs  o v e r a  few  m onths, and the m ajority o f s e a s o n a l o r  
s e s s io n  em p lo y e e s  w ho would be en ro lled  in the  retirem ent system . It w ou ld  a ls o  a llow  
re tirees  w h o  work fo r  short pe riod s the option o f declining add itiona l bene fits . N e ithe r the 
tem p o ra ry  em p lo y e e  n o r the em p loye r w ou ld p ay  into the retirem ent sy s tem . An em p loyee  
m ay not b e  hired a s  a  tem po ra ry  em p loyee  fo r lo n g e r than  4 0 0  h ou rs  in a  c a le n d a r y e a r. -13.4

Pao  ̂ 2  of 2



F I S C A L  N O T

STATE OF ALASKA
1994 LEGISLATIVE SESSION

No. 3

B IL L  \  (S ) Pub lish  Date : 7
P U B L I f

NO. hill Version: S c S  C S FVfe

R ev is ion  D a te : ____________________________
T itle : "An Act re la ting to the re tirem ent righ ts ___
o f tem po ra ry  h ou rly  em p lo y e e s  hired by the leg is la tu re ." ___
S p o n so r : H ou se . R u le s  C om m ittee____________________  C om ponen t:
R e q u e s to r : S e n a te  L ab o r & C om m erce_________________

Departm en t A ffe c ted : Leg is la tu re  
B R U : All

All

C O M P O N E N T  S E R IA L  N O :

E xD end itu re s /R evenu es : (T h ou san d s  o f D o lla rs )
O PE R A T IN G FY  9 5 FY  9 6 F Y  9 7 FY  9 8 FY 99 P / 0 0
P E R S O N A L  S E R V IC E S -3 .5 -3 .5 -3 .5 -3 .5 -3 .5 -3 .5
T R A V E L 0 0 0 0 0 0
C O N T R A C TU A L 0 0 0 0 0 0
S U P P L IE S 0 0 0 0 0 0
E Q U IPM E N T 0 0 0 0 0 0
LAND & S T R U C T U R E S
G R A N T S , C LA IM S
M IS C E L LA N E O U S
T O T A L  O P E R A T IN G -3 .5 -3 .5 -3 .5 -3 .5 -3 .5 -3 .5

C A P IT A L 0 0 0 0 0 0

R E V E N U E  FU N D  S O U R C E 0 0 0 0 0 0

F U N D IN G : (T h ou san d s  o f D o lla rs )
G E N E R A L  FU N D -3 .5 -3 .5 -3 .5 -3 .d -3 .5 -3 .5
F E D E R A L  F U N D S
O T H E R  FU N D  S O U R C E
T O T A L -3 .5 -3 .5 -3 .5 -3 .5 -3 .5 -3 .5

P O S IT IO N S :
FU LL -T IM E 0 0 0 0 0 0
PA R T -T IM E 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

E stim ate  o f  cu rren t y e a r  im pact:
A N A L Y S IS : (A ttach a  s e p a ra te  p ag e  if n e c e ssa ry )

T h is  bill p ro v id e s  the option o f en ro lling  o r  not en ro lling  in th e  re tirem en t sy s tem  to  tem po ra ry  
h ou r ly  em p lo y e e s  o i he  Leg is la tu re . It is an tic ipated tha t e m p lo y e e s  w ho w ork  o n ly  fo r a

(S e e  p ag e  2  fo r  continuation )

r s /

P re p a re d  B y : K a r la  S ch o fie ld . D epu ty  D irector 
D iv is ion : Adm in istra tive S e rv ic e s

A pp roved  B y : P a m e la  A. S to o p s . Executive D irec to r 
A gency : L eg is la tiv e  A ffa irs  A gency______________

P h on e : 4 6 5 -3 8 5 2
D a te : j3

Date:

Distribution (by p re p a re r ) : L eg . F in ance , Leg is la tive  S p o n so r , R e q u e s to r , O M B , G o v . , & Im pacted  A gen cy (ie s ).
 Q— ---------



CONTINUATION OF FISCAL NOTE: SCS ooHB 386 (L&C)

P E R S O N A L  S E R V IC E S

few  d ay s  o r fo r  lim ited hou rs o ve r a  few  m on ths, w ou ld not partic ipate in th e  retirem ent system .
Th is .vould resu lt in sav ings to  the Leg is la tu re  in em p loye r con tribu tions to  the re tirem ent system .
T he  sav in g s  w ou ld v a ry  by y e a r  depend ing on  the num ber o f em p lo y e e s  w ho e lec ted  not
to partic ipate . -3 .5
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OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FYOO
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPEP.ATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE FUND SOURCE: 0 0 0 0 0 0
FUNDING:

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME ’ 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estim ate of c u r re n t y e a r  (FY 94) im pac t: $ zero

ANALYSIS: (Attach a s ep a ra te  p ag e  if necessary.)

Prepared by:
Dl\ ision:
Aporoved by Comm issioner 
Ag jncy:

Nancy Bear Usera
D epartm ent of Administration

PR E P A R E R  TO  PROVIDE ALL DISTRIBUTION COPIES-TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office.
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(IDDate Referred: March 25, 1994 FURTHER REFERRALS:
lOUSE COMMITTEE REP' IT

Date of Committee Action:
The FINANCE Committee considered: J —
HOUSE BILL NO. 392 PERMANENT FUND DIVIDEND PROGRAM
"An Act relating to the confidentiality of permanent fund dividend application information; relating to the 
permanent fund dividend program; and providing for an effective date."

RECOMMENDATIONS:  ̂ ^  M  the same title
be replaced with_________________ HT5 35'2. (_ RAO ) [ ] a new title
[ ] have attached amendments(s)
[ ] do pass
[ ] do not pass
M  no recommendations
[ ] individual recommendations
[ ] additional referral to the__________________________________Committee

ADOPTS:__________________________ letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Depl)
[ ] fiscal impact_______________________
[ ] zero fiscal note_____________________

APPROVES PREVIOUS: ^
[ ] fiscal note(s)_______________
[ y\ zero fiscal note(s) 'KdO



1994 LEGISLATIVE SESSION
Revision Oa'e: 03-23-94 Oeot. Affected: Revenue
Title: P e rm anen t Funa Diviaend Program 3RU: Perm anen t Fund Dividend

Component: Perm anen t Fund Oiviaend
Sponsor: Reo. PARI. .s.L
Feouestor: House Jucictary Commmee COMPONENT SERIAL NO. 9 3 i

F I S C A L  N O T E
S T A T E  O F  A L A S K A  BELL NO. C S  HB 392 (JUD)

E xpend itu res/R evenues: (Thousanas or Oollars)
loPERATING FY9S FY96 FY97 FY98 1 FY99 FYOO
PERSONAL SERVICES •0- 0- •0- -0- 1 0- •0-
TRAVEL 0- -0- •0- -0- 1 •0- •0-
CONTRACTUAL -0- ■0- -0- -0- 1 •0- •0-
SUPPLIES -0- -0- -0- -0- 1 -0- -0-
EQUIPMENT •0- -0- -0- -0- | •0- •0-
LAND A STRUCTURES ! 1 !
GRANTS. CLAIMS 1 1 1
MISCELLANEOUS
TOTAL OPERATING *0* -0- •0- -0- 1 -0- •0-

CAPITAL •0- -0- -0- 4). T •0- -0- 1

REVENUE FUND SOURCE: ■0. ; -0- -0- -o- 1 -0- •0-

FUNDING: (Thousands of Dollars)
1C02 Federal Receipts .......................... I ...................................................." I .........................
1C03 GF Match i I I
1C04 G r I I I
1C05 GF/Prooram Receip ts I I I .
1C06 G F’MHTIA I I I
O ther I I I
TOTAL -0- -0- -0- I -0- I •0- I •0-

POSITIONS:
FULL-TIME I I I I I
PART-TIME I I I  I I :
TEMPORARY I I I
Estim ate  of c u rren t y e a r  (FY94) impact: S -0-

ANALYSIS: I

The O epanm en t has wortted closely with the sponsor and  s tr o n g ly  s u p p o r t s  this legislation.

ii

P R E P A R E R  TO PROVIDE ALL DISTRIBUTION COPIES TO G O V E RNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

;R » v  ■ 1/931 S J li ic a i  n iw U l F ace  \ ol 1
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A M E N D M E N T  ( D  F a ' tU t t  z - *

OFFERED IN THE HOUSE BY REPRESENTATIVE MARTIN
TO: CSHB 392(JUD)

Page 3, line 27, after "States":
Insert", or accompanying as a spouse or dependent a resident or nonresident member 

of the military forces of the United States"

8-LS0735VR.6
Cook

4/5/94



8-LS0735NR.5
Cook

4/5/94

A M E N D M  E N T  ( t—j  Q-~^r

OFFERED- IN THE HOUSE BY REPRESENTATIVE MARTIN
TO: CSHB 392(JUD)

Page 2, line 6:
Delete "two calendar years before the current dividend year, [AND]"
Insen new material to read:

"(A) two calendar years before the current dividend year; or 
four calendar years before the current dividend year if

the individual
(T) was on active duty in the military forces of the 

United States during that entire period and this state was the home 
of record for that individual filed with the military upon entry into 
military service: or

(iil is a spouse or dependent of a resident or 
nonresident member of the military forces of the United States who 
was on active duty during that entire period: [AND]"



4 P  ^  ( X d o u > \ c c dALASKA DEPARTMENT OF REVENUE ^  V
PERMANENT FUND DIVIDEND DIVISION 

S U G G E S T E D  L A N G U A G E  F O R  A  H O U S E J P IN A N C E  C O M M IT T E E  
A M E N D M E N T  T O  C S  H & 3 9 2  ( J O d Y \

As of April 5, 19^-__________S

2 0 Z \

Amend Section 15, lines 17-19 on page 9 a s  follows:
(2) to the federal court system for use in developing a jury list and to 

the state court system for use ir^dave^oping a jury list under AS 09.20.050, the names, 
mailing addresses.jjsocial security numbersT^and birth dates of applicants who are 
United States citizens 18 years old or older who have not been identified by the 
Department of Corrections as meeting the criteria of AS 43.23.005(d) ;

p i ' ^ p w v ^ c t
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8-LS0735VR .4
C ook

A M E N D M E N T

OFFERED IN THE HOUSE BY REPREi’*f
TO: CSHB 392(JUD)

Page 9, line 17, after "system":
Insert "of the state or federal government"

Page 9, lines 17 - 18:
Delete "under AS 09.20.050"

4 /4 /94

NATIVE BROWN



■ '

OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN
TO: CSHB 392(JUD)

Page 9, line 11, after "individual.":
Insert "Notwithstanding the fact that Information |may notjbe subject to public 

inspection under AS 09.25.110 - 09.25.140, with respect to information related to an 
individual’s application or dividend, the department shall comply with AS 44.99.300 - 
44.99.350."

8-LS0735\R.l ^
Cook

4/4/94

A M E N D M E N T  ^  ( k d o p ^ 'c f
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OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN
TO: CSHB 392(JUD)

Page 9, line 4, through page 10, line 18:
Delete all material.

Renumber the following bill sections accordingly.

Page 11, line 28:
Delete "14, and 16"
Insert "15"

Page 11, line 30:
Delete "18"
Insert "17"

8-LS0735SR.2^
Cook

4/5/94

A M E N D M E N T  g T

- 1 -
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OFFERED- IN THE HOUSE BY REPRESENTATIVE BROWN
TO: CSHB 392(JUD)

Page 9, lines 15 - 16:
Delete "that does not exceed the actual cost of preparing and copying the information" 
Insert "under AS 09.25.110 or 09.25.115"

8-LS0735VR.3
Cook

4/5/94

A M E N D M E N T  ^

$ajge 9, line 16, after "applicants":
Insert "and telephone numbers of applicants if the numbers are published in a current 

telephone directory"





Alaska S’tatc ̂ legislature
716 WEST 4TH AVENUE, SUITE 320 

ANCHORAGE, ALASKA 99501 
(907) 258-8194
While in June,11 

STATE CAPITOL 
JUNEAU, ALASKA 99801-1182 

(907) 465-2995

HOUSE OF REPRESENTATIVES

SPONSOR STATEMENT
HOUSE BILL 392

"An Act rela ting to the con fiden tia lity  o f p erm anen t fund  d iv id end  
app lica tion  information; relating to the perm anen t fund d iv idend; and

provid ing for an effective date"

This b ill has b een  d ev e lo p ed  in  coord ina tion  w ith  th e P erm anen t Fund  
D iv id end  D iv is ion  to  improve, upda te and  p la ce  in to  law  som e o f  th e  
cu rren t regu la tion s o f  th e  program . I en cou rag e p a ssage o f  th is b ill 
qu ick ly b ecau se o f  its PFD elig ib ility  restoration clau se a ffec tin g  two years 
o f  PFD's (1992 & 1993) for 1600 A laskans and  th e a c com p an y in g  
correc tion  fo r fu tu re e lig ib ility . This c lau se is n ece ssa ry  b ecau se  o f  a  
r e c en t c o u r t d e c is io n  w h ich  in te rp re ted  a 1992 le g is la t iv e  a c t io n  
d ifferen tly  than the leg isla tu re in tended . This e lig ib ility  p rob lem  stem s  
from  the leg isla tu re 's inadverten t removal o f the "p iggy back" ru le wh ich  
allow s sp ou se s to be ab sen t w ith their re s id en t spouse, i f  th e ir re s id en t 
sp ou se  is a b sen t fo r  an  a llow ab le reason . T he "p ig gy  back" w ill be  
r e e s ta b lish ed  b y  red e fin in g  a llow ab le ab sen ces as e l ig ib i li ty  cr iter ia  
in stead  o f e lem en ts o f  residency.

Additionally, th e bill w ou ld  place m any regu lations in to sta tu te  as a m eans 
o f  p ro tec ting  PFD rec ip ien ts from the often  chang ing w ind s o f  regu lations. 
The m ost n o tew orthy o f  these is the provision  pro tecting a  PFD app lican ts' 
financia l privacy. The bill also p laces in to sta tu te regu la tion s on: a llow ab le 
ab sences and  s ix  m on th  pre-departure resid ency requirem ent; exem p tion  
fo r ch ild ren  fr^m  th e s ix  m onth  pre-departure re s id en cy  requ irem en t; 
req u irem en ts fo r  ap p lica tio n  signatures; and  a rea ffirm a tion  o f  th e  
departm en t's au thor ity  to estab lish deadlines.



The b ill w ou ld  update sta tu tes to com ply w ith curren t law  by c lo s in g  som e  
m inor lo op h o le s  and  clarify ing original intent. Specifically, th is w ou ld  be 
accom p lish ed  by:

(1) clo sing  a lo op h o le  so  conv icted  fe lon s cannot receive a PFD;
(2) c losing a lo oph o le  re la ted  to ch ildren b om  ou t o f  sta te  to nonresiden ts;
(3) add ing a requ irem en t for a verifier on th e application;
(4) a llow ing co llec tion  o f dup licate paym ents w ithou t expiration;
(5) a llow ing the departm en t lim ited power to w ithho ld  paym en ts i f  an 
app lican t has an  unpa id  assessm en t pending;
(6) clar ify ing h ow  m uch o f  an ind ividual's d iv id end  is exem p t from  
attachm ent;
(7) g iv ing the PFD program  priority to recover erroneous paym ents;
(8) clar ify ing tha t the sta tu tory in ten t cannot be c ircum ven ted  by hav ing a  
judgm en t a ss ign ed  to the court on ly  to be d istribu ted  to a private party by  
the court o n  the assignor's behalf; and
(9) clar ify ing o th er  genera l language and correcting gram m atical errors.

This b ill w ill address a pressing n eed  for 1600 A laskans as w ell as a ssist 
th e PFD D iv is io n  in  adm in is ter in g  th e program  m ore e f f ic ie n t ly  and  
effec tive ly . For th ese reasons I respectfu lly urge you r support o f  HB 392.



Section 3.

Section 4.

Section 5.

Section 6. 

Section 7.

Section 8. 

Section 9.

Section 10.

Section 11.

Section 12.

Section 1.
Section 2.
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ALASKA DEPARTMENT OF REVENUE 
PERMANENT FUND DIVIDEND DIVISION 

S E C T IO N A L  A N A L Y S IS  O F  C S  H B  3 9 2  ( J U D )
As of March 31, 1994

Updates a reference to correspond to the amendments made in Section 12.
a. Redefines allowable absences as eligibility criteria instead of elements 

of residency; and
b. eliminates redundant language.
a. Closes a loophole for children born out of state to nonresidents; and
b. exempts children from 6 month pre-departure residency requirement 

enacted in Section 5.

a. Places into statute what common law currently requires; and
b. ensures that an individual who was granted a suspended imposition of 

sentence would still be ineligible if incarcerated for a felony conviction.

a. Places into statute all absences currently allowable by regulation;
b. eliminates the department’s discretion to add allowable absences; and
c. moves into statute the 6 month pre-departure regulatory requirement for 

absences exceeding 180 days during the qualifying year.

a. Ensures an applicant must sign their application; and
b. adds requirement for verifier(s).
Ensures that an individual who was granted a suspended imposition of 
sentence would still be banned from future program participation and 
subject to a penalties in AS 43.23.035 if convicted of a crime in connection 
with making application.
Allows duplicate payments of dividends to be assessed without a time limit.

Allows the department to withhold payments if an applicant has an unpaid 
assessment pending.
Makes the department’s current authority to establish deadlines explicit.

Clarifies language to correspond to the original intent as administered from 
the beginning of the program.

Gives the PFD program priority in recovering erroneous payments before 
all other levies, executions, garnishments and attachments.
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L E G IS L A T IV E  A F F A IR S  A G E N C Y  
S T A T E  O F  A L A S K A

(9 07 ) 46 5 -3 867  o r  465 -2450  
FA X  (9 0 7 ) 465-2029  
M ail Stop 3101

DIVISION OF LEGAL SERV ICES

M E M O R A N D U M  February 14, 1994

SUBJECT: Permanent fiind dividend program (HB 392)
TO: Representative AI Vezey, Chair

House State Affairs Committee
FROM: Tamara Brandt Cook

Director

13 0  Seward Street, Suite 409  
Juneau, A laska  99801-2105

COPY

Here is the sectional summary you requested for HB 392.
Sec. 1. The statute dealing with the scholarship loan program is amended to reflect 
the change made in Sec. 12 in the priority for certain payments made pursuant to 
collections of debt.

Sec. 2. Adds to the eligibility requirements the requirement that an individual be 
present in the state during the year preceding the current dividend year or absent 
only as permitted by a new statute added in Sec. 5 of this bill.
Sec. 3. Requires the parent, guardian or authorized representative who applies for 
a dividend on behalf of an unemancipated minor or disabled individual to also meet 
the eligibility requirements for a dividend.

Sec. 4. In the provision making certain individuals convicted of a felon, ineligible for 
a dividend, a statement is added that the subsection does not apply if the felony 
conviction is reversed. Suspending imposition of sentence and granting of probation 
do not constitute reversal of a conviction.

Sec. 5. A new section is added setting out the types of absences that are allowable. 
In addition to specific allowable absences, an individual may be absent for a reason 
consistent with the intent to remain a resident if the. absence does not exceed certain 
stated durations. An individual who is otherwise eligible and who is absent for more 
than 180 days during the calendar year immediately preceding the current dividend 
year remains eligible only if the individual was a resident of the state for at least 6 
consecutive months before leaving the state.
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Section 4.

Section 5.
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Section 9.
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Section 11.

Section 12.

Section 1.
Section 2.
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ALASKA DEPARTMENT OF REVENUE 
PERMANENT FUND DIVIDEND DIVISION 

S E C T IO N A L  A N A L  Y S IS  O F  C S  H B  3 9 2  ( J U D )
As of March 31, 1994

Updates a reference to correspond to the amendments made in Section 12.
a. Redefines allowable absences as eligibility criteria instead of elements 

of residency; and
b. eliminates redundant language.

a. Closes a loophole for children born out of state to nonresidents; and
b. exempts children from 6 month pre-departure residency requirement 

enacted in Section 5.
a. Places into statute what common law currently requires; and
b. ensures that an individual who was granted a suspended imposition of 

sentence would still be ineligible if incarcerated for a felony conviction.

a. Places into statute all absences currently allowable by regulation;
b. eliminates the department’s oiscretion to add allowable absences; and
c. moves into statute the 6 month pre-departure regulatory requirement for 

absences exceeding 180 days during the qualifying year.

a. Ensures an applicant must sign their application; and
b. adds requirement for verifier(s).

Ensures that an individual who was granted a suspended imposition of 
sentence would still be banned from future program participation and 
subject to a penalties in AS 43.23.035 if convicted of a crime in connection 
with making application.

Allows duplicate payments of dividends to be assessed without a time limit.

Allows the department to withhold payments if an applicant has an unpaid 
assessment pending.

Makes the department’s current authority to establish deadlines explicit.

Clarifies language to correspond to the original intent as administered from 
the beginning of the program.

Gives the PFD program priority in recovering erroneous payments before 
all other levies, executions, garnishments and attachments.
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Section 15. 

Section 16.

Section 13.
Section 14.

Section 17.

Section 18. 

Section 19. 
Section 20.

ALASKA DEPARTMENT OF REVENUE 
PERMANENT FUND DIVIDEND DIVISION 

S E C T IO N A L  A N A L Y S IS  O F  C S  H B  3 9 2  ( J U D )
As of March 31, 1994

Clarifies language and corrects a grammatical error.

Adds language to make it clear that the intent of the statute cannot be 
circumvented by having a judgement assigned to the court only to be 
distributed to a private party by the court on the assignor’s behalf.

a. Explicitly states that PFD applicant information is confidential except as 
provided in the new section.

b. Eliminates the subjective "public interest" test currently in regulation.
c. Places into statute the specific conditions under which applicant 

information can be disclosed as currently listed in the PFD regulations.

a. Deletes the reference to absences in the definition of "state resident" 
since absences are redefined as eligibility criteria in Section 2\

b. makes it clear that while absent an individual must maintain at all times 
an intent to return to remain permanently in order to retain residency; 
and

c. renumbers the section as appropriate.

Reaffirms the 1992 and 1993 eligibility of individuals accompanying their 
eligible resident spouse [Superior Court Dana Fabe's December 16, 1993 
decision invalidated the "piggyback" provision of 15 AAC 23.163(c)(15) 
effective January 1, 1992].
January 1,1994 effective date for sections 1 - 3, 5, 6, 10 -14,  and 16. 

Immediate effective date for sections 1 - 3, 5, 6, and 8-18.

January 1, 1995 effective date for sections 4 and 7.

03\legis\hb392.soc Page 2 of 2



L E G IS L A T IV E  A F F A IR S  A G E N C Y  
S T A T E  O F  A L A S K A

(9 0 7 ) 465 -3 867  o r  465 -2450  
FA X  (9 0 7 ) 465-2029  
M ail Stop 3101

DIVISION OF LEGAL SERVICES

M E M O R A N D U M  February 14, 1994

SUBJECT: Permanent fund dividend program (HB 392)

TO: Representative A1 Vezey Chair
House State Affairs Committee

FROM: Tamara Brandt Cook
Director

130 Seward. Street, Suite 409  
Juneau, A la sk a  99801 -2105

Here is the sectional summary you requested for HB 392.

Sec. 1. The statute dealing with the scholarship loan program is amended to reflect 
the change made in Sec. 12 in the priority for certain payments made pursuant to 
collections of debt.

Sec. 2. Adds to the eligibility requirements the requirement that an individual be 
present in the state during the year preceding the current dividend year or absent 
only as permitted by a new statute added in Sec. 5 of this bill.

Sec. 3. Requires the parent, guardian or authorized representative who applies for 
a dividend on behalf o f an unemancipated minor or disabled individual to also meet 
the eligibility requirements for a dividend.

Sec. 4. In the provision making certain individuals convicted of a felony ineligible for 
a dividend, a statement is added that the subsection does not apply if the felony 
conviction is reversed. Suspending imposition of sentence and granting of probation 
do not constitute reversal o f a conviction.

Sec. 5. A  new section is added setting out the types of absences that are allowable. 
In addition to specific allowable absences, an individual may be absent for a reason 
consistent with the intent to remain a resident if the absence does not exceed certain 
stated durations. individual who is otherwise eligible and who is absent for more 
than 180 days during the calendar year immediately preceding the current dividend 
year remains eligible only if the individual was a resident of the state for at least 6 
consecutive months before leaving the state.



Representative A1 Vezey, Chair
February 14, 1994
Page 2

Sec. 6. Requires the statement of eligibility and certification of residency to be signed 
by two people (other than the applicant), or, if the application is being filed on behalf 
of another, one other person.
Sec. 7. Provides that suspension of a sentence or the granting of probation do not 
constitute reversal of a conviction for purposes of the penalty section dealing with 
conviction of a crime in connection with a false statement made on a certification of 
residency.
Sec. 8. Existing law requires notice of an improperly paid dividend to be sent to the 
recipient within certain time periods before a proceeding to recover the dividend may 
be commenced, with some exceptions. This section adds to the exceptions a 
proceeding to recover a duplicate payment of a dividend.
Sec. 9. Prohibits the department, during the time in which an appeal may be filed 
or while an appeal is pending, from paying a dividend to an individual who, as a 
result of a proceeding to recover a dividend, owes money to the state. Requires the 
department to pay a prior year dividend to an individual who is not the subject of a 
criminal investigation involving payment of a dividend if the individual has not 
exhausted appeal rights and if the department has not issued a formal hearing 
decision by September 30 of the year following the year for which the dividend is 
declared.

Sec. 10. Requires the department to adopt regulations that establish procedures and 
time limits for providing missing or additional information in connection with a 
dividend application.

Sec. 11. Reworded slightly as a technical correction.
Sec. 12. Prorides that amounts owed to the state as a result of a dividend improperly 
paid to an individual are not partially exempt from collection and these obligations 
have first priority over other obligations of the individual.
Sec. 13. Prohibits the department from accepting an assignment or remedy for the 
collection of debt applied to a current year dividend before April 1 of the current 
year.

Sec. 14. Limits assignment of the right to receive a dividend for a debt owed to or 
administered by a government agency or to a court for a debt owed to the court.
Sec. 15. Makes information related to an individual’s application or dividend 
confidential and sets out information that may be released by the department under 
certain stated conditions.



Representative A1 Vezey, Chair
February 14, 1994
Page 3

See. 16. Modifies the definition of state resident for purposes of the dividend 
program.

See. 17. Permits certain individuals who applied for the 1992 or 1993 dividend in a 
timely fashion to receive the dividend despite the provision that the residency of an 
individual’s spouse may not be the principal factci relied upon in determining the 
residency of the individual.

Sec. 18. Certain sections of the bill are retroactive to the beginning of the 1994 
dividend year.

Sec. 19. Certain sections take effect immediately.

Sec. 20. The two sections dealing with reversal of convictions take effect at the 
beginning of the next dividend year.
TBC:gc
94-120.glc



ALASKA  DEPA RTM EN T  O F  REV EN U E  
PERM A N EN T  FUND D IV IDEND  D IV IS ION  

1993 DIVIDEND PAYMENTS TO ELIGIBLE APPLICANTS WITH ABSENCES
As o f D ecem b er 2 0 ,1 9 9 3

Applicants _____________________Amount Paid
93 Abs 
Code Absence Reasons Total

Davs Absent 
91-180 >180 le ta l

Davs Absent 
M  *180

B
Adult 

Full T im e S tuden t 5 ,8 9 2 2 ,1 8 5 3 ,7 0 7 $ 5 ,5 9 4 ,2 1 8 .3 2 $ 2 ,0 7 4 ,5 7 0 .1 0 $ 3 ,5 1 9 ,6 4 8 .2 2
C Active Duty A rm ed Fo rces 3 ,4 1 7 7 5 6 2 ,661 3 ,2 4 4 ,3 0 4 .8 2 7 1 7 ,7 9 1 .7 6 2 ,5 2 6 ,5 1 3 .0 6
J Vacation 2 ,8 1 9 2 ,5 4 0 2 7 9 2 ,6 7 6 ,5 2 7 .7 4 2 ,4 1 1 ,6 2 8 .4 0 2 6 4 ,8 9 9 .3 4
A Accom pany E lig ib le A laskan 2 ,3 7 4 7 4 3 1 ,631 2 ,2 5 4 ,0 1 8 .0 4 7 0 5 ,4 4 8 .7 8 1 .5 4 8 ,5 6 9 .2 6
L O ther Including Bus iness 1 ,3 0 7 1 ,1 5 6 151 1 ,2 4 0 ,9 4 4 .2 2 1 ,0 9 7 ,5 7 5 .7 6 1 4 3 ,3 6 8 .4 6
D Continuous Medical T reatm ent 3 9 7 3 1 2 85 3 7 6 ,9 3 5 .6 2 2 9 6 ,2 3 1 .5 2 8 0 ,7 0 4 .1 0
K S e e k  Em ploym en t o r Em p loyed 2 5 4 2 1 7 3 7 2 4 1 ,1 6 2 .8 4 2 0 6 ,0 3 2 .8 2 3 5 ,1 3 0 .0 2
G Full T in e  Charitab le  Se rv ice 83 7 5 8 7 8 ,8 0 5 .1 8 7 1 ,2 0 9 .5 0 7 ,5 9 5 .6 8
H Em ployed by the S ta te  o f AK 6 4 4 2 22 6 0 ,7 6 5 .4 4 3 9 ,8 7 7 .3 2 20,8 8 8 .1 2
E AK Co'ig De legation  o r S ta ff 51 1 7 3 4 4 8 ,4 2 2 .4 6 1 6 ,1 4 0 .8 2 3 2 ,2 8 1 .3 4
F Full T in e  P e a c e  C orp  Se rv ice 2 5 4 21 2 3 ,7 3 6 .5 0 3 ,7 9 7 .8 4 1 9 ,9 3 8 .6 6
1 Custody o f the S ta te  o f AK 1 1 0 9 4 9 .4 6 9 4 9 .4 6 0.00

Total Eligible Adults with Absences 14.709 Z59.8. 8.111 13.965.607.14 s js fa s a iM 7.701.070.06
C h i l d

A Accom pany E ligible S p on so r 5 ,5 5 2 1 ,6 4 9 3 ,9 0 3 5 ,2 7 1 ,4 0 1 .9 2 1 ,5 6 5 ,6 5 9 .5 4 3 ,7 0 5 ,7 4 2 .3 8
B4 O ther R e a so n s 5 4 2 3 4 6 196 5 1 4 ,6 0 7 .3 2 3 2 8 ,5 1 3 .1 6 1 8 6 ,0 9 4 .1 6
B1 Full T im e S tuden t 3 7 3 2 2 3 1 50 3 5 4 ,1 4 8 .5 8 2 1 1 ,7 2 9 .5 8 1 4 2 ,4 1 9 .0 0
B3 Vacation 3 4 8 311 3 7 3 3 0 ,4 1 2 .0 8 2 9 5 ,2 8 2 .0 6 3 5 ,1 3 0 .0 2
B2 Continuous M edical T reatm ent 5 0 3 5 15 4 7 ,4 7 3 .0 0 3 3 ,2 3 1 .1 0 1 4 ,2 4 1 .9 0

Total Eligible children with Absences 8.421 2.255 4,186 6.096.482.66 2J.41sQ.8Z8Q .2&5.5J5Q.36
Total Elidible Applicants with Absences i  1.130 M5.3 1Z2ZZ S,20.062.089.80 S8.405.569.38 $11,656,520.42

N otes: E a ch row  with a n  a b s e n c e  re a so n  re p r ese n ts  the n u m b e r o f a p plica n ts w ho listed  that particular a b s e n c e  o n  their application.

The n u m b er o f  applications for individuals a b s e n t  9 1 - 1 8 0  d a y s  during 19 9 2  p lu s  the n u m b e r o f applications for individuals a b s e n t  1 8 1  or 
m ore d a y s during 19 9 2  e q u a ls  the total n u m b er o f  applications with e a c h  listed  a b s e n c e .

The total n u m b e r o f  adults with a b s e n c e s  will alw ays b e  l e s s  than or e q u a l to the su m  o f colu m n  o f  the individual adult a b s e n c e s  b e c a u s e  
s o m e  adults h a v e  m ore than o n e  a b s e n c e  re a so n . Similarly, the total n u m b e r o f children with a b s e n c e s  will alw ays b e  l e s s  than or eq u a l 
to the su m  o f  colu m n  o f the individual child a b s e n c e s  b e c a u s e  s o m e  children h a v e  m ore than o n e  a b s e n c e  re a so n .

The total n u m b er o f  adults with a b s e n c e s  ius the total n u m b e r  o f  children with a b s e n c e s  e q u a ls  the total n u m b er o f  a pplicants with 
a b s e n c e s .

01lttHt\S3*bs*mUd$ Page 1 of 1 1/5*4 1:25 PM



A g e n c i e s  a n d  I n s t i t u t i o n s  R e c e i v i n g  P F D  D a t a

As of February 18, 1993

information, payment amount and payment date for the dividends issued that 
week. In January, the PFD Division creates and sends the DPA a complete 
payment file containing the same data along with the warrant numbers.

E. Department of Labor. Division of Administrative Services. Research and Analysis 
Section (POL)
1. Determining compliance with resident hire requirements, determining work force 

demographics, and identifying unemployment insurance fraud

Each June, the PFD Division creates and sends the DOL a magnetic tape file 
containing the name, address, date of birth, social security number, household 
packet key, sponsor information, eligibility information, military indicator, 
absence data, sex and fraud indicator for all current year applicants.

F. Department of Law. Civil Division. Anchorage Collections Section (DL)

1. Submitting dividend attachments and garnishments

Each June, the PFD Division creates and sends the DL a disk file containing 
the name, address, date of birth, social security number, and record key for all 
current year adult applicants, ,‘he PFD Division makes payment on the 
garnishments as the dividends are processeo for payment.

2. Submitting dividend assignments made under the Rules of Court

Each June, the PFD Division creates and sends the DL a magnetic tape file 
containing the name, address, date of birth, social security number, and record 
key for all current year adult applicants. The DL uses this file to ensure 
individuals who are required to assign their dividend have actually applied for 
a dividend. The PFD Division makes payment on the garnishments as the 
dividends are processed for payment.

G. Department of Natural Resources, Division of Land and Water Management (DL WM)
1. Verifying residency qualifications for land discount programs

Each June, the PFD Division creates and sends the DLWM a magnetic tape 
file containing the name, address, date of birth, and social security number for 
all current year adult applicants.

02\moB\agencies.ht Page 2 of 5



A g e n c i e s  a n d  I n s t i t u t i o n s  R e c e i v i n g  P F D  D a t a

As of February 18, 1993

H. Department of Public Safety (DPS)
1. Identifying and locating individuals

The PFD Division provides on-line access to the name, address, date of birth, 
social security number, birth state, birth name and packet application 
information for all applicants via the PFD Information System to 17 Alaska 
State Troopers staff and 2 Fish and Wildlife Protection staff.

I. Department of Revenue. Child Support Enforcement Division (CSED)

1. Identifying and locating individuals

The PFD Division provides on-line access to the name, address, date of birth, 
social security number, birth state, birth name and packet application 
information for all applicants via the PFD Information System to 80 CSED staff.

2. Submitting dividend attachments and garnishments

Each June, the PFD Division creates and sends the CSED a magnetic tape file 
containing the name, address, date of birth, social security number and record 
key for all current year adult applicants. Prior to October the CSED returns a 
tape file that contains a copy of the record the PFD Division supplied, with an 
appended garnishment amount and case number. The CSED also .supplies a 
printout of the tape and a document certifying that the garnishments are 
accurate and legal. The PFD Division makes payment on the garnishments as 
the dividends are processed for payment.

J. Department of Revenue. Income & Excise Audit Division (IEAD)
1. Identifying and locating individuals

The PFD Division provides on-line access to the name, address, date of birth, 
social security number, birth state, birth name and packet application 
information for all applicants via the PFD Information System to 9 IEAD staff, 
including Unclaimed Property Section staff.

K. Office of the Lt. Governor. Division of Elections (DE)
1. Conducting voter registration drives

Upon request, the PFD Division creates and sends the DE a magnetic tape file 
containing the name, address, date of birth, and social security number for all 
current year applicants who are over eighteen years old.
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L. University of Alaska. Advanced College Tuition (ACT) Program
1. Administering the ACT program

Each month, the PFD Division creates and sends the UOA a diskette 
containing the name, address, social security number and date of birth of 
applicants who have elected to contribute half of their PFD to the ACT 
program.

II. F E D E R A L  G O V E R N M E N T  A G E N C IE S

A. Internal Revenue Service (IRS)
1. Identifying and locating individuals

Upon request, the PFD division provides copies of applications to the IRS as 
well as copies of the front and back of redeemed warrants. The division blanks 
out all direct deposit account information appearing on 1993 and subsequent 
year applications.

Prior to 1993, each July the PFD Division also provided two microfilm copies 
of each application along with microfiche copies of a record of each applicant’s 
name, social security number, date of birth and PFD Division Document 
Locator Number (DLN) sorted alphabetically by last name. Since disclosure of 
applicants’ direct deposit account information contained on the face of the 
application is precluded by the confidentiality requirements of 
15 AAC 23.253(c), in 1993 the PFD Division discontinued sending the IRS 
microfilm copies of all applications.

2. Submitting levies of dividends

Each June, the PFD Division creates and sends the IRS a magnetic tape file 
containing the applicant’s name, address, date of birth, social security number 
and record key for all current year applicants. Prior to October the IRS returns 
a tape file that contains a copy of the record the PFD Division supplied, with 
an appended levy amount and case number. The IRS also supplies a single 
levy and a document certifying that the tape file is correct and that the levy of 
each dividend contained on the file is accurate and legal. The PFD Division 
makes payment on the garnishments as the dividends are processed for 
payment.
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3. Ensuring compliance with federal income +ax reporting requirements

Each January, the PFD Division sends the IRS a magnetic tape file containing 
the applicant’s name, address, social security number, the amount paid and the 
amount withheld for all applicants paid during the prior calendar year in an IRS 
Form 1099 format as required by federal law

B. Selective Service Commission iSSC)
1. Ensuring compliance with draft registration requirements

Upon request, the PFD Division creates and sends the SSC a magnetic tape 
file containing the name, address, date of birth, and social security number for 
all current year male applicants between seventeen and twenty-eight years old.

III. M U N IC IP A L  G O V E R N M E N T S

A. Municipality of Anchorage (MOA)
1. Submitting dividend attachments and garnishments and dividend assignments 

made under the Rules of Court

Each June, the PFD Division creates and sends the MOA a magnetic tape file 
containing the name, address, date of birth, social security number and record 
key for all current year adult applicants. The MOA includes the applicant’s 
record key on all paper services sent to the PFD Division.

IV . F IN A N C IA L  IN S T IT U T IO N S

A. Participating Alaska Financial Institutions (PAFl)
1. Ensuring requesting PFD applicants qualify for direct deposit

Each June, the PFD Division creates and sends each of the PAFIs a magnetic 
tape or disk file containing the applicant’s name, address, date of birth, social 
security number, and account number for all current year adult and child 
applicants who have requested to have their dividend directly deposited into a 
PAFl account. The PP c If use the information verify that the applicant qualifies 
for direct deposit in accordance with 15 AAC 23.223(b)(4).
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ALASKA DEPARTMENT OF REVENUE 
PERMANENT FUND DIVIDEND DIVISION 

A G E N C IE S  A N D  IN S T IT U T IO N S  R E C E IV IN G  P F D  D A T A
As of February 18, 1993

I. S T A T E  O F  A L A S K A  A G E N C IE S

A. Alaska Court System (ACS)
1. Preparing jury lists

Each September, as required by AS 09.20.050(b), the PFD Division creates 
and sends the ACS a magnetic tape file containing the name, address, date of 
birth, and social security number for all current year applicants who will be over 
seventeen years old by March, are U.S. citizens, and have an Alaska address.

B. Department of Administration. Division of Finance ID OF)

1. Accounting for PFD warrants

Each week, the PFD Division creates and sends the DOF a magnetic tape file 
containing the name, warrant issue amount, warrant date, warrant number and 
social security number for each dividend warrant issued that week. The DOF 
inputs the information into the state accounting system where it controls the 
redemption of the PFD warrants and establishes an accounting audit trail.

C. Department of Education. Alaska Commission on Postsecondarv Education (ACPE)
1. Submitting dividend attachments and garnishments

Each June, the PFD Division creates and sends the ACPE a magnetic tape file 
containing the name, address, date of birth, social security number, and record 
key for all current year filers over sixteen years old. Prior to October the ACPE 
returns a tape file that contains a record for each dividend they wish to attach. 
The ACPE’s file contains a copy of the record the PFD Division supplied, with 
an appended garnishment amount and case number. The ACPE also supplies 
a printout of the tape and a document certifying that the garnishments are 
accurate and legal. The PFD Division makes payment on the garnishments as 
the dividends are processed for payment.

D. Department of Health and Social Services. Division of Public Assistance (DPA)
1. Administering the Hold Harmless program

Each week, the PFD Division creates and sends the DPA a magnetic tape file 
containing the name, address, date of birth, social security number, sponsor
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IN THE SUPERIOR COURT FOR THE STATE OF ALASI 

THIRD JUDICIAL DISTRICT

DEPT. UP LAW - JUNFjJiT  
.COMMERCIAL SFRTinL

GLORIA LYNN ZEILER, JANELLE 
BOLLS, JOHN B. HOWELL, and 
SANDRA BROADNAX, on B e h a l f  
o f  T h em se lv es  and O th e r s  
S i m i l a r l y  S i t u a t e d ,

P l a i n t i f f s ,

v s .

STATE OF ALASKA, DEPARTMENT 
OF REVENUE, PERMANENT FUND 
DIVIDEND DIVISION,

D e fe n d a n ts .

Filed In the Trial Courts 
STATE O f ALASKA THIRO OISTRJCT 

Cleric ol the TriaJ Courts

1 9 9 3  .

  .D epuly

R E C E I V E D  

JA M  1  0  1 9 3 4

STATE OF ALASKA 
CEPT . G F  REVENUE 

PFO  D IV IS ION  
Case No. 3AN-92-1567 C i v i l

ORDER

D e fe n d a n t  in  t h i s  c a s e  h a s  moved f o r  summary judgm ent 

and  d i s m i s s a l ,  a s s e r t i n g  t h e  v a l i d i t y  o f  D ep a r tm en t  o f  Revenue 

r e g u l a t i o n s  t h a t  deny  P erm anent Fund D iv id e n d s  ( h e r e a f t e r  

" D iv id e n d s " )  t o  r e s i d e n t s  who accompany t h e i r  n o n r e s i d e n t  sp o u ses  

o u t  o f  s t a t e  on a l l o w a b le  a b se n c e s  and t h a t  c r e a t e  p re su m p tio n  

o f  n o n r e s id e n c y  f o r  a p p l i c a n t s  whose s p o u s e s  a r e  n o n r e s id e n t s .  

I n  r e s p o n s e ,  p l a i n t i f f s  move f o r  summary ju d g m en t t h a t  th e  

r e g u l a t i o n s  h av e  b een  i n v a l i d .

I .  FACTUAL AND PROCEDURAL BACKGROUND

The f o l lo w in g  f a c t s  do n o t  a p p e a r  t o  be d i s p u te d  f o r  

p u rp o s e s  o f  r e s o l v i n g  t h e  c r o s s - m o t io n s  b e f o r e  t h e  c o u r t .  

P l a i n t i f f s  G l o r i a  Lynn Z e i l e r ,  J a n e l l e  B o l l s ,  and  S an d ra  Broadnax 

w ere  a l l  e s t a b l i s h e d  A la sk a  r e s i d e n t s  when t h e y  m a r r ie d  t h e i r
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n o n r e s i d e n t  m i l i t a r y  sp o u se s  s t a t i o n e d  in  A la sk a .  Each 

p l a i n t i f f ' s  sp o u se  was s u b s e q u e n t ly  t r a n s f e r r e d  o u t  o f  s t a t e  by 

t h e  m i l i t a r y ,  and e ach  p l a i n t i f f  accom panied  h e r  sp o u se  on th e  

t r a n s f e r .  P l a i n t i f f s  Z e i l e r  and B o l l s  r e t u r n e d  t o  A lask a  s e v e r a l  

y e a r s  a f t e r  t h e  o u t - o f - s t a t e  t r a n s f e r ;  p l a i n t i f f  Broadnav rem ain s  

i n  New J e r s e y .  D e fe n d a n t  S t a t e  o f  A lask a  i s s u e d  D iv id en d s  t o  

p l a i n t i f f s  Z e i l e r  and  B o l l s  d u r in g  t h e  p e r i o d  t h a t  th e y  w ere o u t  

o f  s t a t e , 1 and l a t e r  a sk ed  f o r  repay m en t c f  t h o s e  D iv id e n d s .2 

P l a i n t i f f  B roadnax  h a s  n o t  been i s s u e d  a D iv idend  s i n c e  sh e  l e f t  

A la sk a  i n  1986.

The r e m a in in g  p l a i n t i f f ,  John H ow ell, was an A laska  

r e s i d e n t  who m a r r ie d  i n  1969. H o w e ll 's  sp o u se  moved t o  Hawaii 

f o r  m e d ic a l  r e a s o n s  in  1985, and Howell v i s i t e d  h e r  t h e r e  

p e r i o d i c a l l y . 3 I n  1991, t h e  Perm anent Fund D iv idend  D iv is io n  

p l a c e d  H ow ell on r e v ie w  s t a t u s ,  b u t  aw arded him a D iv id en d  a f t e r  

a  d e l a y  o f  s e v e r a l  m onths .

P l a i n t i f f s  b ro u g h t  t h i s  a c t i o n  a l l e g i n g  t h a t  t h e  d e n i a l  

o r  d e l a y  o f  D iv id e n d  aw ards t o  s t a t e  r e s i d e n t s  who accompany 

t h e i r  n o n r e s i d e n t  s p o u s e s  on a l lo w a b le  a b se n c e s  v i o l a t e s  eq u a l

1 Z e i l e r  l e f t  t h e  s t a t e  i n  1982 and r e t u r n e d  i n  1989 
a f t e r  h e r  s p o u s e 's  r e p e a t e d  r e q u e s t s  f o r  r e a s s ig n m e n t  t o  A la sk a .  
B o l l s  l e f t  i n  1985 and r e tu r n e d  in  1988.

2 The S t a t e  a l s o  demanded o f  B o l l s  t h a t  sh e  r e p a y  a 
D iv id en d  i s s u e d  t o  h e r  d u r in g  t h e  f i r s t  y e a r  o f  h e r  r e t u r n  t o  
A la sk a  i n  1988.

3 H o w e l l ’s  sp o u se  a p p a r e n t ly  i s  a n o n r e s id e n t  f o r  
p u rp o s e s  o f  D iv id e n d  e l i g i b i l i t y .    -

2



•r

p r o t e c t i o n  u n d e r  t h e  s t a t e  and  f e d e r a l  c o n s t i t u t i o n s  and i s  

i l l e g a l  u n d e r  t h e  g o v e rn in g  A la sk a  s t a t u t e s .  A l l  o f  t h e s e  i s s u e s  

a r e  c u r r e n t l y  b e f o r e  th e  c o u r t  on c r o s s - m o t io n s  f o r  summary 

ju d gm en t.

I I .  EVOLUTION OF THE REGULATORY SCHEME

A lth o u g h  t h e  p a r t i e s  have n o t  a d d r e s s e d  t h i s  

c o m p l i c a t i o n , 4 t h e  D epartm ent o f  Revenue has  i s s u e d  a t  l e a s t  s i x  

g e n e r a t i o n s  o f  r e g u l a t i o n s  h a v in g  p o t e n t i a l  a p p l i c a b i l i t y  t o  t h e  

D iv id en d  e l i g i b i l i t y  o f  p l a i n t i f f s  d u r in g  t h e  p e r i o d s  in  

q u e s t i o n .  T h ese  v a r i a n t s  h a v e  u s u a l l y  o v e r la p p e d  w i th  one 

a n o th e r ;  f o r  ex am ple ,  t h r e e  t h e n - e x i s t i n g  v e r s i o n s  o f  t h e  

r e g u l a t i o n s  w ere  r e p e a l e d  on A p r i l  1, 1 9 8 9 ,5 and two more

v e r s i o n s  w ere  r e p e a l e d  on J a n u a r y  1, 19 9 3 . 6 I t  i s  am biguous,

t h e r e f o r e ,  w hich  r e g u l a t i o n s  w ere  a c t u a l l y  a p p l i e d  t o  any g iv e n  

D iv idend  d e c i s i o n  i n  d i s p u t e  i n  t h i s  c a s e ,  p a r t i c u l a r l y  when t h e  

p a r t i e s  h a v e  n o t  i n d i c a t e d  s p e c i f i c a l l y  w hich D iv id en d  i s s u a n c e s  

and n o n - i s s u a n c e s  a r e  c o n t e s t e d .  The e f f e c t i v e  d a t e s  and d a t e s

4 B oth  d e fe n d a n t  an d  p l a i n t i f f s  h ave  made t h e i r  
a rgum ent u n d e r  t h e  a ssu m p tio n  t h a t  t h e  d i s p u t e d  r e g u l a t i o n s  i n  
t h i s  c a s e  a r e  15 AAC 23.13  0 and  15 AAC 2 3 .1 5 0 , a s  r e p l a c e d  in  
1993 by 15 AAC 23 .143  and 15 AAC 2 3 .1 6 3 .  As e x p la in e d  i n  t h e  
t e x t ,  h o w ever, t h e s e  two s e t s  o f  r e g u l a t i o n s  have b een  e f f e c t i v e  
o n ly  s i n c e  A p r i l  1, 1989, and w ould  n o t  h av e  a p p l i e d  t o  D iv id en d s  
f o r  y e a r s  p r i o r  t o  1989.

5 15 AAC 23 .030  and .0 4 0 ;  15 AAC 23.450 and .4 6 0 ;  and 
15 AAC 2 3 .6 5 5  and .6 6 5 .

6 15*AAC 23 .130  and .1 5 0 ;  15 AAC 2 3 .1 7 5 .
3



o f  r e p e a l  o f  t h e  v a r i o u s  p o t e n t i a l l y  a p p l i c a b l e  r e g u l a t i o n s  a r e  

g iv e n  be low :

R e g u la t io n  No. E f f e c t i v e  R epea led

15 AAC 23.030 and .040 4 /3 0 /8 0 4 /1 /8 9

15 AAC 23.450 and .460 7 /1 /8 2 4 /1 /8 9

15 AAC 23.655 and .665 5 /1 2 /8 3 4 /1 /8 9

15 AAC 23.130 and .150 4 /1 /8 9 1 /1 /9 3

15 AAC 23.175 3 /3 1 /9 0 1 /1 /9 3

15 AAC 23.143 and .163 1 /1 /9 3

As i t  h a p p e n s , t h e  m ost r e c e n t  two o f  t h e  t h r e e

v e r s i o n s  in  e f f e c t  p r i o r  t o  A p r i l  1, 1989 c o n ta in e d  i d e n t i c a l

r e l e v a n t  p r o v i s i o n s ,  a s  f o l l o w s :

DEFINITION OF A STATE RESIDENT. (a) A s t a t e  
r e s i d e n t  i s  an i n d i v i d u a l  p h y s i c a l l y  p r e s e n t  
in  t h e  s t a t e  who in te n d s  t o  rem a in  
p e rm a n e n t ly  i n  t h e  s t a t e ,  o r ,  i f  n o t  
p h y s i c a l l y  p r e s e n t  in  th e  s t a t e ,  was a 
r e s i d e n t  im m e d ia te ly  b e fo re  d e p a r t u r e  from 
t h e  s t a t e ,  i n t e n d s  t o  r e t u r n  t o  t h e  s t a t e ,  
i s  a b s e n t  f  • one o r  more o f  t h e  a l lo w a b le  
r e a s o n s  s e t  j u t  i n  [ t h e  ALLOWABLE ABSENCES 
s e c t i o n ] , and d e m o n s t ra te s  a t  a l l  t im e s  
d u r in g  an a b se n c e  an i n t e n t  t o  r e t u r n  t o  t h e  
s t a t e  and re m a in  p e rm a n e n t ly  i n  t h e  s t a t e .
An i n d i v i d u a l  may n o t  c la im  a d iv id e n d  
payment i f  d u r i n g  t h e  s i x  months im m e d ia te ly  
p r e c e d in g  h i s  o r  h e r  a p p l i c a t i o n  th e  
i n d i v i d u a l  was a b s e n t  from t h e  s t a t e  f o r  one 
o r  more r e a s o n s  n o t  in c lu d e d  a s  an a l lo w a b le  
ab se n c e  u n d e r  [ t h e  ALLOWABLE ABSENCES 
s e c t i o n ] .

*  *  *

(e) The sp o u s e  o f  an i n d i v i d u a l  who is .  
no t. a s t a t e  r e s i d e n t  a s  d e f in e d  in  t h i s
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s e c t i o n  i s  n o t  a s t a t e  r e s i d e n t  u n l e s s  t h e  
sp o u se  m e e ts  t h e  r e q u i r e m e n t s  o f  (a) and (b) 
o f  t h i s  s e c t i o n  and p r o v i d e s 'w i t h  h i s  o r  h e r  
a p p l i c a t i o n  d o c u m e n ta t io n  o f  h i s  o r  h e r  
i n t e n t  t o  rem a in  p e rm a n e n t ly  i n  t h e  s t a t e  
d e s p i t e  t h e  n o n re s id e n c y  o f  h i s  o r  h e r  
s p o u s e .

ALLOWABLE 7J3SENCES. . . . ( b )  A bsence from  t h e
s t a t e  f o r  a c t i v e  s e r v i c e  in  a b ra n c h  o f  t h e  
armed f o r c e s  o f  t h e  U n i te d  S t a t e s  i s  an  
a l lo w a b le  a b se n c e .

*  *  *

(1) A bsence from  t h e  s t a t e  by a sp o u s e  
. . . o f -  an i n d i v i d u a l  s t a t e  r e s i d e n t  who i s  
a b s e n t  f o r  r e a s o n s  a l lo w ed  by ( a ) - ( j )  o f  
t h i s  s e c t i o n  i s  an a l lo w a b le  a b s e n c e ,  i f  t h e  
s p o u s e . . .  was a r e s i d e n t  o f  t h e  s t a t e  
im m e d ia te ly  b e f o r e  d e p a r t u r e  and h a s  n o t  
e s t a b l i s h e d  r e s i d e n c e  e l s e w h e re .  The
a b se n c e  o f  t h e  s p o u s e . . .m ust be  r e l a t e d  t o  
t h e  a b se n c e  o f  t h e  r e s i d e n t  who i s  a b s e n t  
f o r  t h e  r e a s o n s  a l lo w e d  by s u b s e c t i o n s  ( a ) -
( j )  •

Two m a jo r  i m p l i c a t i o n s  o f  t h e s e  p r o v i s i o n s  a r e  a p p a r e n t :  (1)

t h e r e  i s  a p re s u m p t io n  a g a i n s t  f i n d i n g  an i n d i v i d u a l  t o  be a 

s t a t e  r e s i d e n t  when t h a t  i n d i v i d u a l ' s  sp o u se  i s  a n o n r e s i d e n t 7 ; 

and (2) a r e s i d e n t  wi'o acco m pan ies  a r e s i d e n t  sp o u s e  on an 

a l lo w a b le  a b se n c e  w i l l  m a in t a in  D iv id en d  e l i g i b i l i t y . 8 W ith 

r e s p e c t  t o  p l a i n t i f f s ’ c la im s  a r i s i n g  p r i o r  t o  A p r i l  1, 1989, 

t h e r e f o r e ,  i t  i s  t h e s e  i m p l i c a t i o n s  t h a t  a r e  in  d i s p u t e .

P l a i n t i f f s ’ c la im s  a r i s i n g  on o r  a f t e r  A p r i l  1, 1989, 

and b e f o r e  March 31, 1990, a r e  b ro u g h t  a g a i n s t  r e g u l a t i o n s  15 AAC

7 T h is  i s  t h e  b a s i s  o f  p l a i n t i f f  H c w e l l 's  c l a i m s .
►
8 T h is  i s  t h e  b a s i s  o f  t h e  c la im s  o f  p l a i n t i f f s  Z e i l e r ,  

B o l l s ,  and  B roadnax .
5



p e r i o d .  W hile  t h e s e  r e g u l a t i o n s  k e p t  i n  p l a c e  t h e  p r e s u m p t io n

a g a i n s t  f i n d i n g  sp o u s e s  o f  n o n r e s i d e n t s  t o  be  s t a t e  r e s i d e n t s ,

see  15 AAC 2 3 .1 3 0 ( g ) ,  two n o t a b l e  c h a n g es  t o  t h e  p r i o r  v e r s i o n s

were m ade. F i r s t ,  i t  was now an a l l o w a b le  a b s e n c e  f o r  a r e s i d e n t

t o  accom pany an  " e l i g i b l e  a p p l i c a n t " ,  r a t h e r  t h a n  a " r e s i d e n t " ,

sp o u se  on an a l l o w a b le  a b s e n c e . 9 S econd , a new p r o v i s i o n  was

added u n d e r  t h e  a l lo w a b le  a b s e n c e s  s e c t i o n :

I f  a  r e s i d e n t  s p o u s e ,  c h i l d ,  o r  d e p e n d e n t ' s  
p r im a ry  r e a s o n  f o r  an a b se n c e  i s  t o  
accompany a r e s i d e n t  o f  a n o t h e r  s t a t e . ,  t h a t  
a b se n c e  i s  n o t  a l lo w e d .

15 AAC 2 3 .1 5 0 ( g ) .  The e f f e c t  o f  t h i s  new p r o v i s i o n  was t o

c o n f i rm  t h e  n e g a t iv e  o f  t h e  p r i o r  r u l e  t h a t  r e s i d e n t s

accom panying  r e s i d e n t  s p o u s e s  on a l l o w a b le  a b s e n c e s  c o u ld  keep

t h e i r  e l i g i b i l i t y ;  accom pany ing  nonr e s i d e n t  s p o u s e s  on such

a b s e n c e s  was n o t  a l lo w e d .

On March 31, 1990, a  new v e r s i o n  o f  t h e  a l l o w a b le

a b se n c e  r e g u l a t i o n  became e f f e c t i v e .  See 15 AAC 2 3 .1 7 5 .  T h is

new v e r s i o n  c o n ta in e d  no p r o v i s i o n  a n a lo g o u s  t o  t h e  c o n c u r r e n t l y

e f f e c t i v e  15 AAC 2 3 .1 5 0 ( g ) ,  b u t  was o th e r w i s e  i d e n t i c a l  t o  t h e

p r e v io u s  v e r s i o n  in  r e l e v a n t  r e s p e c t s .

On J a n u a r y  1, 1993, a l l  p r e v io u s  v e r s i o n s  o f  th e

r e g u l a t i o n s  w ere  r e p e a l e d ,  and  a new v e r s i o n  became e f f e c t i v e .

See 15 AAC 23 .143  and 15 AAC 2 3 .1 6 3 .  The m a jo r  change  u n d o r  th e

2 3 . 1 3 0  a n d  IS A A C  2 3 . 1 5 0 ,  t h e  o n l y  v e r s i o n s  i n  e f f e c t  d u r i n g  t h a t

9 T h is  ch an g e  h a s  no a p p a r e n t  s i g n i f i c a n c e  t o  t h e  
r e s o l u t i o n  o f  t h e  i s s u e s  p r e s e n t l y  b e f o r e  t h e  c o u r t .  . _ ..



c u r r e n t  r e g u l a t i o n s  i s  t h a t  i t  i s  no l o n g e r  p e r m i s s i b l e  t o  

p resum e t h a t  an  a p p l i c a n t  i s  n o t  a r e s i d e n t ,  when t h e  s o l e  b a s i s  

f o r  t h e  p re s u m p t io n  i s  t h e  f a c t  t h a t  t h e  a p p l i c a n t ' s  sp o u se  i s  

a n o n r e s i d e n t . 10 15 AAC 2 3 . 1 4 3 ( j ) .  T h is  c h a n g e  a p p a r e n t l y  

r e v e r s e s  t h e  r u l e  u n d e r  a l l  p r e v io u s  g e n e r a t i o n s  o f  t h e  

r e g u l a t i o n s .

The c u r r e n t  r e g u l a t i o n s  c o n t i n u e ,  h o w ev er ,  t o  deny 

e l i g i b i l i t y  t o  r e s i d e n t s  m oving from  A la s k a  " t o  accompany a 

n o n r e s i d e n t  s p o u s e  u n l e s s  t h e  A lask a  r e s i d e n t  i s  on an  a l lo w a b le  

a b s e n c e " .  15 AAC 23 .143  (d) (11) . No p r o v i s i o n  i s  made f o r  an 

a l l o w a b l e  a b se n c e  t o  accompany a n o n r e s i d e n t  o r  i n e l i g i b l e  

sp o u s e .  See 15 AAC 2 3 .1 6 3 .  C o n s e q u e n t ly ,  i n  t h i s  r e s p e c t ,  t h e  

e f f e c t  o f  t h e  l a t e s t  v e r s i o n  o f  t h e  r e g u l a t i o n s  i s  t h e  same as  

i t  h a s  a lw ay s  b e e n :  t o  deny  D iv id en d  e l i g i b i l i t y  t o  r e s i d e n t s

accom panying  n o n r e s i d e n t  s p o u s e s  on a l l o w a b l e  a b s e n c e s .

A f t e r  r e v ie w in g  t h e  v a r i o u s  p e r m u t a t i o n s  o f  th e  

a p p l i c a b l e  r e g u l a t i o n s ,  t h i ~  c o u r t  f i n d s  t h a t  t h e  i s s u e s  o f  t h e

10 The c o u r t  n o t e s ,  how ever, t h a t  t h e r e  i s  an  a p p a re n t  
c o n f l i c t  b e tw een  15 AAC 2 3 .1 4 3 ( j )  and 15 AAC 2 3 . 1 7 3 ( e ) .  The 
l a t t e r  p r o v i d e s :

An i n d i v i d u a l  whose sp o u se  i s  n o t  a r e s i d e n t  e l i g i b l e  
f o r  a d iv id e n d  m ust p r o v id e  d o c u m e n ta t io n  t h a t  
d e m o n s t r a t e s  an i n t e n t  t o  re m a in  p e r m a n e n t ly  i n  A laska  
d e s p i t e  t h e  n o n r e s id e n c y  o f  t h e  s p o u s e .  The d e p a r tm e n t  
w i l l ,  i n  i t s  d i s c r e t i o n ,  r e q u i r e  a d d i t i o n a l  p ro o f  o f  
t h e  i n d i v i d u a l ' s  i n t e n t  t o  re m a in  i n  A la s k a .

The c o u r t ' s  d e c i s i o n  i s  p re m is e d  on t h e  p re su m p tio n .  *thr'.t th e  
s p e c i f i c  la n g u a g e  o f  15 AAC 2 3 .1 4 3 ( j )  c o n t r o l s ,  t o  t h e  e x t e n t  
t h a t  15 AAC 2 3 .1 7 3 (e )  i s  i n c o n s i s t e n t .
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c a s e  may be r e s o l v e d  d e s p i t e  m inor v a r i a t i o n s  among th e

r e g u l a t i o n s  i n  e f f e c t  d u r in g  t h e  p e r i o d s  i n  w hich  p l a i n t i f f s '

c la im s  a r o s e .  As n o t e d ,  t h e  e f f e c t  o f  t h e  r e g u l a t i o n s  h a s  a lw ays

been  t h e  same, e x c e p t  t h a t  a s  o f  J a n u a r y  l ,  1993, a p re s u m p t io n

no lo n g e r  e x i s t s  t h a t  D iv id en d  a p p l i c a n t s  a r e  n o t  r e s i d e n t s  i f

t h e i r  sp o u s e s  a r e  n o t  r e s i d e n t s .  See 15 AAC 2 3 . 1 4 3 ( j ) .

P l a i n t i f f  H o w e l l 's  c l a im  a r o s e  p r i o r  t o  t h i s  d a t e ,  h o w ev er , and

t h e  r e m a in in g  p l a i n t i f f s  a lw ays have had t h e  same c la im  t h a t  t h e

A la sk a  A d m i n i s t r a t i v e  Code d e n ie d  D iv id en d  e l i g i b i l i t y  f o r

r e s i d e n t s  who acco m p an ied  nonr e s i d e n t  s p o u s e s  o u t  o f  s t a t e  on

a l lo w a b le  a b s e n c e s ,  w h i le  e l i g i b i l i t y  was m a in t a in e d  f o r

r e s i d e n t s  who a cco m p an ied  r e s i d e n t  s p o u s e s  on a l l o w a b le  a b s e n c e s .

I I I .  EQUAL PROTECTION

P l a i n t i f f s  h av e  a l l e g e d  t h a t  d e n y in g  D iv id e n d s  t o  s t a t e

r e s i d e n t s  who accom pany t h e i r  n o n r e s id e n t  sp o u s e s  o u t  o f  s t a t e ,

and d e l a y in g  D iv id e n d  aw ards t o  r e s i d e n t s  w i th  n o n r e s id e n t

sp o u s e s ,  when t h e  n o n r e s id e n c y  s t a t u s  o f  t h e  sp o u se  i s  t h e  s o l e

r e a s o n  r o r  t h e  d e n i a l  o r  d e la y ,  c o n t r a v e n e  t h e  e q u a l  p r o t e c t i o n

c l a u s e s  o f  t h e  f e d e r a l  and s t a t e  c o n s t i t u t i o n s .

As a p r e l i m i n a r y  m a t t e r ,  i t  m ust be n o te d  t h a t  th e

A la sk a  l e g i s l a t u r e  h a s  i n d i c a t e d  t h e  p u rp o s e s  u n d e r l y i n g  th e

A la sk a  p e rm an en t fu n d  d iv id e n d  p rogram :

(1) t o  p r o v i d e  a mechanism f o r  e q u i t a b l e  
d i s t r i b u t i o n  t o  t h e  p e o p le  o f  A la sk a  o f  a t  
l e a s t  a  p o r t i o n  o f  t h e  s t a t e ' s e n e rg y  w e a l th  
d e r i v e d  from  t h e  d ev e lop m en t and p r o d u c t io n  
o f  t h e  n a t u r a l  r e s o u r c e s  b e lo n g in g  t o  them , 
a s  A l a s k a n s ;



*

(2) t o  e n c o u ra g e  p e r s o n s  t o  m a in ta in  t h e i r  
r e s i d e n c e  in  A la sk a  and  t o  re d u c e  p o p u la t io n  
tu r n o v e r  i n  t h e  s t a t e ;  and

(3) t o  e n c o u ra g e  i n c r e a s e d  aw aren ess  and 
in v o lv e m e n t  by t h e  r e s i d e n t s  o f  th e  s t a t e  in  
t h e  management and e x p e n d i t u r e  o f  t h e  A laska  
p e rm an en t f u n d . . . .

1980 A la s k a  S e s s .  Laws, ch . 21, § 1 ( b ) . The i n q u i r y  u n d e r  b o th

t h e  f e d e r a l  and  s t a t e  c o n s t i t u t i o n s ,  t h e r e f o r e ,  m ust f o c u s  on

t h e  r e l a t i o n s h i p  be tw een  any  o f  t h e  above p u rp o s e s  o f  t h e

D iv id e n d  p rogram  and (1) a p re s u m p t io n  a g a i n s t  f i n d i n g  an

i n d i v i d u a l  t o  be a r e s i d e n t  s o l e l y  b eca u se  t h a t  i n d i v i d u a l ' s

s p o u s e  i s  n o t  a r e s i d e n t ,  and  (2) a r e g u l a t o r y  e x c e p t io n  t o  t h e

g e n e r a l  r u l e  t h a t  p e r s o n s  l i v i n g  o u t - o f - s t a t e  s h a l l  n o t  be

e l i g i b l e  t o  r e c e i v e  D iv id e n d s ,  where t h e  e x c e p t io n  p e r m i t s  a

r e s i d e n t  i n d i v i d u a l  t o  m a i n t a i n  D iv idend  e l i g i b i l i t y  w h i le

acco m pan y in g  t h e  i n d i v i d u a l ' s  sp o u se  on a l lo w a b le  a b se n c e s  from

t h e  s t a t e ,  b u t  o n ly  so  lo n g  a s  t h e  sp o u se  i s . a  r e s i d e n t .

A. T h ere  i3  no V i o l a t i o n  o f  t h e  F e d e ra l  Fcrual P r o t e c t i o n  
C lau se

I n  S t a t e  v .  C o s io . S. C t.  No. S-4344, s l i p  op . a t  2 

(A la s k a ,  A u g u st  20, 1 9 9 3 ),  t h e  A la sk a  Supreme C o u rt  a p p l i e d  an 

e q u a l  p r o t e c t i o n  a n a l y s i s  t o  d e te rm in e  th e  f e d e r a l  and  s t a t e  

c o n s t i t u t i o n a l i t y  o f  t h e  S t a t e ' s  e x c lu s io n  o f  i l l e g a l  a l i e n s  from 

e l i g i b i l i t y  f o r  D iv id e n d s .  W ith  r e g a r d  to  p l a i n t i f f s ’ e q u a l  

p r o t e c t i o n  c la im  u n d e r  t h e  F o u r t e e n t h  Amendment t o  t h e  U n i te d  

S t a t e s  C o n s t i t u t i o n ,  t h e  suprem e c o u r t  f i r s t  h e l d  t h a t ,  b e c a u se
4
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a d iv id e n d  i s  a m a t t e r  o f  g r a c e ,  a 
"g o v e rn m e n ta l  ’b e n e f i t '  i n d i s t i n g u i s h a b l e  
from o t h e r  fo rm s o f  s o c i a l  w e l f a r e , " . . .  t h e  
S t a t e 1s d iv id e n d  e l i g i b i l i t y  r e q u i r e m e n t  
o n ly  w a r r a n t s  r a t i o n a l  b a s i s  r e v ie w .

I d .  a t  11 (q u o t in g  P l v e r  v . Doe. 457 U .S. 202, 221 (1 9 8 2 ) ) .  The

c o u r t  n o te d  t h a t  a r a t i o n a l  b a s i s  s t a n d a r d  a l s o  was a p p r o p r i a t e

b e c a u s e  p l a i n t i f f s  w ere  " a c c o u n ta b l e  f o r  t h e i r  d i s a b l i n g  s t a t u s " ,

and t h e  d e p r i v a t i o n  o f  a D iv id en d  w ould n o t  l e a v e  p l a i n t i f f s

" i r r e t r i e v a b l y  s t i g m a t i z e d " .  I d .  ( d i s t i n g u i s h i n g  P l v e r , which

in v o lv e d  a l i e n  c h i l d r e n  d e n ie d  p u b l i c  s c h o o l  f u n d i n g ) .

C osio  i s  d i s t i n g u i s h a b l e ,  how ever, b e c a u se  p l a i n t i f f s

i n  t h a t  c a s e  s o u g h t  e q u a l  p r o t e c t i o n  from  t h e i r  d i f f e r e n t i a l

t r e a t m e n t  a s  i l l e g a l  a l i e n s .  The c o u r t  i n  C osio  p ro c e e d e d  from

t h e  p re m is e  t h a t  t h e  U n i te d  S t a t e s  Supreme C o u rt  had  r e c o g n iz e d

" t h a t  i l l e g a l  a l i e n s ,  a s  a c l a s s ,  m e r i t  m e re ly  r a t i o n a l  b a s i s

r e v i e w ."  C o s io , s l i p  o p . a t  10. The A la sk a  Supreme C o u r t ,  a f t e r

d e c i d i n g  t h a t  no c a u s e  e x i s t e d  f o r  h e ig h te n e d  s c r u t i n y ,  th e n

a p p l i e d  r a t i o n a l  b a s i s  r e v ie w  t o  t h e  c a s e  b e f o r e  i t .  I d .  a t  11.

H ere , p l a i n t i f f s  s h a r e  th e  common c h a r a c t e r i s t i c  t h a t  t h e i r

D iv id e n d s  w ere  d e n i e d ,  demanded t o  be r e t u r n e d ,  o r  d e la y e d  s o l e l y

b e c a u s e  p l a i n t i f f s  w ere  m a r r ie d  t o  n o n r e s i d e n t s .

T h ere  a r e  two c i r c u m s ta n c e s  when more t h a n  r a t i o n a l

b a s i s  r e v ie w  may be a p p l i e d  i n  an e q u a l  p r o t e c t i o n  a n a l y s i s  un d er

f e d e r a l  law : (1) when a s u s p e c t  c l a s s i f i c a t i o n  i s  in v o lv e d ;  o r

(2) when a fu n d a m e n ta l  c o n s t i t u t i o n a l  r i g h t  i s  b u rd e n e d .  C o s io .

s l i p  o p . a t  9. A l ie n a g e  f a l l s  u n d e r  t h e  " s u s p e c t  c l a s s i f i c a t i o n "

•* JL fc »
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a n a l y s i s .  I d .  In  t h i s  c a s e ,  by c o n t r a s t ,  t h e  fu n d am en ta l  r i g h t s

t o  m a r r ia g e  and t o  t r a v e l  a r e  i m p l i c a t e d . 11 The f e d e r a l  e q u a l

p r o t e c t i o n  a n a l y s i s  w i th  r e s p e c t  to  each  o f  t h e s e  r i g h t s  i s

d i s c u s s e d  be low .

1 . T h e re  i s  no V i o l a t i o n  o f  t h e  R ig h t  to  M arry

I n  Loving  v . V i r g i n i a ,  388 U .S . 1, 12 (1.966), t h e

U n ite d  S t a t e s  Supreme C o u rt h e ld  t h a t

[ t ] h e  freedom  t o  m arry  h a s  long  been 
r e c o g n iz e d  a s  one o f  t h e  v i t a l  p e r s o n a l  
r i g h t s  e s s e n t i a l  t o  t h e  o r d e r l y  p u r s u i t  o f  
h a p p in e s s  by f r e e  men. . . . [M ]a r r ia g e  i s  one 
o f  t h e  " b a s i c  c i v i l  r i g h t s  o f  man," 
fu n d a m e n ta l  t o  o u r  v e ry  e x i s t e n c e  and 
s u r v i v a l .

The q u e s t i o n  h e r e ,  th e n ,  i s  w h e th e r  t h e r e  i s  s u f f i c i e n t  

i n t e r f e r e n c e  w i th  t h e  r i g h t  t o  m arry  t o  t r i g g e r  h e ig h te n e d

s c r u t i n y  u n d e r  t h e  E qua l P r o t e c t i o n  C la u s e .  In  Loving i t s e l f ,  

t h e  Supreme C o u rt  r e l i e d  on t h e  r i g h t  t o  m arry  in  s t r i k i n g  down 

a s t a t e  s t a t u t e  t h a t  p r o h i b i t e d  w h i te  p e o p le  from m a rry in g  

n o n w h ite s .  I d .  S i m i l a r l y ,  i n  Z a b lo c k i  v .  R e d h a i l . 434 U .S . 374, 

388 (19 7 8 ) , t h e  C o u r t  a p p l i e d  i n t e r m e d i a t e  s c r u t i n y  t o  a s t a t u t e  

r e q u i r i n g  s t a t e  r e s i d e n t s  owing s u p p o r t  t o  n o n c u s to d ia l  c h i l d r e n  

t o  o b t a in  c o u r t  a p p ro v a l  b e f o r e  m a r ry in g .  The Z a b lo c k i  C o u r t

a l s o  h e l d ,  how ever, t h a t

11 P l a i n t i f f s  a l s o  a r g u e  t h a t  t h e  r i g h t  t o  " j o i n  t h e  
m i l i t a r y "  i s  im p in g ed . I f  t h e r e  i s  a r i g h t  to  be a member o f  
t h e  armed f o r c e s ,  how ever, i t  c e r t a i n l y  i s  n o t  a fu n d a m e n ta l  
r i g h t  f o r  p u rp o s e s  o f  t h e  U n i te d  S t a t e s  Supreme C o u r t ' s  e q u a l  
p r o t e c t i o n  a n a l y s i s .
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(b ]y  r e a f f i r m i n g  t h e  fu n d a m e n ta l  c h a r a c t e r  
o f  t h e  r i g h t  to  m a rry ,  we do n o t  mean t o  
s u g g e s t  t h a t  e v e ry  s t a t e  r e g u l a t i o n  w hich 
r e l a t e s  i n  any way t o  t h e  i n c i d e n t s  o f  o r  
p r e r e q u i s i t e s  f o r  m a r r i a g e  m ust be s u b j e c t e d  
t o  r i g o r o u s  s c r u t i n y .  To t h e  c o n t r a r y ,  
r e a s o n a b le  r e g u l a t i o n s  t h a t  do n o t  
s i g n i f i c a n t l y  i n t e r f e r e  w i th  d e c i s i o n s  t o  
e n t e r  i n to  th e  m a r i t a l  r e l a t i o n s h i p  mav 
l e g i t i m a t e l y  be im p o sed .

I d .  a t  386 (em phasis  a d d e d ) . By way o f  i l l u s t r a t i o n ,  t h e  C o u rt

i n  Z a b lo c k i  c i t e d  t o  a d e c i s i o n  i t  had  handed down one y e a r

p r e v i o u s l y ,  C a l i f a n o  v .  J o b s t . 434 U .S . 47 (19 7 7 ) .

C a l i f a n o  in v o lv e d  t h e  c o n s t i t u t i o n a l i t y  o f  a S o c i a l

S e c u r i t y  A ct p r o v i s i o n  t h a t  p e r m i t t e d  c o n t i n u a t i o n  o f  i n s u r a n c e

b e n e f i t s  f o r  d i s a b l e d  d e p e n d e n t  c h i l d r e n  who m a r r ie d  p e r s o n s

e l i g i b l e  f o r  s o c i a l  s e c u r i t y  b e n e f i t s ,  b u t  d id  n o t  a l lo w  su ch

c o n t i n u a t i o n  o f  b e n e f i t s  f o r  d i s a b l e d  d ep en d e n t  c h i l d r e n  who

m a r r ie d  p e r s o n s  i n e l i g i b l e  f o r  s o c i a l  s e c u r i t y  b e n e f i t s .  I d .  a t

49 . The C o u rt  i n  C a l i f a n o  h e ld  t h a t  " [ t ] h e  f a v o re d  t r e a t m e n t  o f

m a r r i a g e s  betw een  se c o n d a ry  b e n e f i c i a r i e s  does n o t  v i o l a t e  t h e

p r i n c i p l e  o f  e q u a l i t y  embodied i n  t h e  Due P ro c e s s  C la u se  o f  t h e

F i f t h  Amendment." I d .  a t  58. The C o u r t  e x p la in e d :

C ongress  c o u ld  r e a s o n a b ly  t a k e  one f i rm  s t e p  
to w ard  th e  g o a l  o f  e l i m i n a t i n g  t h e  h a r d s h ip  
ca u sed  by t h e  g e n e r a l  m a r r i a g e  r u l e  w i th o u t  
a c c o m p l is h in g  i t s  e n t i r e  o b j e c t i v e  in  t h e  
same p ie c e  o f  l e g i s l a t i o n .  Even i f  i t  m igh t 
h ave  been w i s e r  t o  t a k e  a  l a r g e r  s t e p ,  t h e  
s t e p  C ongress  d id  t a k e  was i n  t h e  r i g h t  
d i r e c t i o n  and  had no a d v e r s e  im p ac t on 
p e r s o n s  l i k e  th e  [ p l a i n t i f f s ] .

I d .  a t  57. See a l s o  Bowen v .  G i l l i a r d , 483 U .S. 587, 601-02
*

(1987) ( h o l d i n g . t h a t  l e g i s l a t i o n  h a v in g  e f f e c t  o f  p r o v i d i n g
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i n c e n t i v e  f o r  AFDC b e n e f i t  r e c i p i e n t s  t o  move c h i l d r e n  o u t  o f  

home n o t  grounds f o r  h e ig h te n e d  s c r u t i n y ) .

I t  i s  c l e a r  t h a t  C a l i f a n o  c o n t r o l s  t h e  c a s e  a t  b a r ,  

i n s o f a r  a s  f e d e r a l  c o n s t i t u t i o n a l  a n a l y s i s  i s  c o n c e rn e d .  The 

d i s p u t e d  D iv idend r e g u l a t i o n s  a r e  a n a lo g o u s  i n  a l l  m a t e r i a l  

a s p e c t s  t o  th e  S o c i a l  S e c u r i t y  A ct p r o v i s i o n s  i n  C a l i f a n o : i n  

b o th  c a s e s  t h e  g o vernm en t c h o se  t o  c r e a t e  an e x c e p t io n  t o  a 

g e n e r a l  r u l e  by a w a rd in g  a b e n e f i t  t o  some b u t  'n o t  a l l  m a r r ie d  

p e r s o n s ,  depend ing  on w h e th e r  t h e i r  sp o u s e s  a l s o  q u a l i f i e d  u n d e r  

t h e  b e n e f i t  p rogram . The C o u r t  h e l d  t h a t  i n  su c h  a s i t u a t i o n ,  

any  i n t e r f e r e n c e  w i th  t h e  r i g h t  t o  m arry  d i d  n o t  g iv e  r i s e  t o  

more t h a n  r a t i o n a l  b a s i s  s c r u t i n y  u n d e r  f e d e r a l  e q u a l  p r o t e c t i o n  

a n a l y s i s . 12

12 P u z z l i n g l y ,  n e i t h e r  p a r t y  d i s c u s s e s  t h e  i m p l i c a t i o n s  
o f - C a l i f a n o , i n s t e a d  f o c u s in g  on an o p in io n  o f  t h e  U n i te d  S t a t e s  
C o u r t  o f  A ppeals f o r  t h e  D i s t r i c t  o f  C olum bia  C i r c u i t ,  Women 
In v o lv e d  in  Farm Economics v . U n i te d  S t a t e s  D ep t,  o f  A g r i c u l t u r e . 
876 F .2d  994 (D.C. C i r .  1 9 8 9 ) ,  c e r t ,  d e n i e d . 110 S. C t .  717
(1 9 9 0 ) ,  and i t s  lo w er  c o u r t  p r e c u r s o r ,  682 F .S u p p .  599 (D.D.C. 
1 9 8 8 ) .  The c i r c u i t  c o u r t ' s  o p in io n ,  i s s u e d  by a t h r e e - j u d g e  
p a n e l  in c lu d in g  c u r r e n t  Supreme C o u r t  J u s t i c e  Ruth Bader
G in sb u rg ,  a d d re s se d  t h e  c o n s t i t u t i o n a l i t y  o f  a r e g u l a t i o n  t h a t  
t r e a t e d  husbands and w iv es  a s  one p e r s o n  f o r  p u rp o s e s  o f  a  farm  
s u p p o r t  payment l i m i t a t i o n  u n d e r  two p i e c e s  o f  a g r i c u l t u r a l  
l e g i s l a t i o n .  876 F .2 d  a t  995. W ith r e s p e c t  t o  a c h a l l e n g e  on 
e q u a l  p r o t e c t i o n  g ro u n d s  t h a t  t h e  r e g u l a t i o n  i n t e r f e r e d  w i th  t h e  
r i g h t  t o  m arry , t h e  c o u r t  h e ld :

We t h in k  t h e  d i s t r i c t  c o u r t  was q u i t e
c o r r e c t  i n  c o n c lu d in g  t h a t  h e ig h te n e d
s c r u t i n y  o f  t h e  h u s b a n d -w ife  r u l e  i s  
i n a p p r o p r i a t e  b e c a u se  t h e  r u l e  d o es  n o t  
" i n t e r f e r e  d i r e c t l y  and s u b s t a n t i a l l y  w i th  
th e  r i g h t  t o  m a r ry ."  The r u l e  n e i t h e r  ^
" p l a c e [ s ]  [a ]  d i r e c t  l e g a l  o b s t a c l e  i n  t h e *
patbT"bf p e r s o n s  d e s i r i n g  to  g e t  m a r r i e d , "
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B ecau se ,  a s  d i s c u s s e d  be low , t h e  r e g u l a t i o n s  s u r v iv e  

r a t i o n a l  b a s i s  r e v ie w ,  p l a i n t i f f s '  f e d e r a l  e q u a l  p r o t e c t i o n  c la im  

w i th  r e s p e c t  t o  t h e  r i g h t  to  m arry  m ust f a i l .

2 . T h ere  i s  no V i o l a t i o n  o f  t h e  R ig h t  to  T r a v e l  

P l a i n t i f f s  Z e i l e r ,  B o l l s ,  and B roadnax  a rg u e  t h a t  t h e i r  

c o n s t i t u t i o n a l  r i g h t  t o  t r a v e l  i s  im p in g ed  by t h e  r e g u l a t i o n s  a t  

i s s u e  i n  t h i s  c a s e ,  b e c a u se  p l a i n t i f f s  a r e  c o n s e q u e n t ly  

" f i n a n c i a l l y  p e n a l i z e d "  by accom panying  t h e i r  s p o u s e s  o u t - o f -  

s t a t e .  The r i g h t  t o  t r a v e l  "h a s  lo n g  b een  r e c o g n iz e d  a s  a b a s i c  

r i g h t  u n d e r  t h e  C o n s t i t u t i o n . 11 Un i t e d  S t a t e s  v . G u e s t . 383 U.S. 

745 , 758 (1 9 6 6 ) .  F u r th e rm o re ,  " t h e  r i g h t  t o  t r a v e l  a c h ie v e s  i t s  

m ost f o r c e f u l  e x p r e s s i o n  in  t h e  c o n t e x t  o f  e q u a l  p r o t e c t i o n  

a n a l y s i s . "  A t to r n e y  G en e ra l  o f  New York v .  S o t o - L o o ez . 476 U.S. 

898 , 902 (1 9 8 6 ) .  The U n ited  S t a t e  Supreme C o u r t  in  S o to -L ooez  

h e l d :

n o r  s i g n i f i c a n t l y  d i s c o u r a g e s  m a r r i a g e .  As 
su c h ,  o u r  i n q u i r y  i s  l i m i t e d  t o  a s k in g  
w h e th e r  " t h e  l e g i s l a t i o n  c l a s s i f i e s ]  t h e  
p e r s o n s  i t  a f f e c t s  i n  a m anner r a t i o n a l l y  
r e l a t e d  t o  l e g i t i m a t e  g o v e rn m e n t  
o b j e c t i v e s . "

I d .  a t  1004 ( c i t a t i o n s  o m i t t e d ] . The c o u r t  t h e n  p ro c e e d e d  t o  
f i n d  t h a t  a c o n c e iv a b le  r a t i o n a l  b a s i s  f o r  t h e  r e g u l a t i o n  
e x i s t e d ,  and u p h e ld  t h e  r e g u l a t i o n ' s  c o n s t i t u t i o n a l i t y .  I d .  a t  
1005, 1007.

W hile  p l a i n t i f f s  a rg u e  t h a t  bhe W .I . F .E . d e c i s i o n s  a r e  
m e re ly  p e r s u a s i v e  a u t h o r i t y ,  t h o s e  d e c i s i o n s  a p p ly  e x i s t i n g  
Supreme C o u rt  c a s e  law . The u p s h o t  o f  t h e  W .I . F .E . d e c i s i o n s  and 
t h e  Supreme C o u r t  j u r i s p r u d e n c e  i s  t h a t  r e g u l a t i o n s  t h a t  invoke  
t h e  m a r r ie d  s t a t u s  o f  th e  r e c i p i e n t  a s  a  b a s i s  f o r  b e n e f i t  
d e t e r m i n a t i o n s  r a r e l y  demand h e ig h te n e d  s c r u t i n y  u n d e r  f e d e r a l  
e q u a l  p r o t e c t i o n - a n a l y s i s .  -  _
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A s t a t e  law i m p l i c a t e s  t h e  r i g h t  t o  t r a v e l  
when i t  a c t u a l l y  d e t e r s  su ch  t r a v e l ,  when 
im ped ing  t r a v e l  i s  i t s  p r im a ry  o b j e c t i v e ,  o r  
when i t  u s e s  " 'a n y  c l a s s i f i c a t i o n  w hich  
s e r v e s  t o  p e n a l i z e  t h e  e x e r c i s e  o f  t h a t  
r i g h t . ' "

I d . a t  9 03 ( c i t a t i o n s  o m i t t e d ) . Under t h e  E qua l P r o t e c t i o n  

C la u se ,  su ch  law s a r e  s u b j e c t e d  t o  " i n t e n s i f i e d "  s c r u t i n y .  I d .  

a t  904.

The S o to -L o o ez  C o u r t  a l s o  r e c o g n i z e d ,  how ever, t h a t

"A bona f i d e  r e s i d e n c e  r e q u i r e m e n t ,  
a p p r o p r i a t e l y  d e f i n e d  and u n i f o r m ly  a p p l i e d ,  
f u r t h e r s  t h e  s u b s t a n t i a l  s t a t e  i n t e r e s t  i n  
a s s u r i n g  t h a t  s e r v i c e s  p r o v id e d  f o r  i t s  
r e s i d e n t s  a r e  e n jo y e d  o n ly  by r e s i d e n t s .
Such a r e q u i r e m e n t .  . . ( g e n e r a l l y ]  d o e s  n o t  
burdv.n o r  p e n a l i z e  t h e  c o n s t i t u t i o n a l  r i g h t  
o f  i n t e r s t a t e  t r a v e l ,  f o r  any p e r s o n  i s  f r e e  
t o  move t o  a S t a t e  and  t o  e s t a b l i s h  
r e s i d e n c e  t h e r e .  A bona f i d e  r e s i d e n c e  
r e q u i r e m e n t  s im p ly  r e q u i r e s  t h a t  t h e  p e r s o n  
d o es  e s t a b l i s h  r e s i d e n c e  b e f o r e  dem anding  
t h e  s e r v i c e s  t h a t  a r e  r e s t r i c t e d  t o  
r e s i d e n t s . "

I d .  a t  903 n .3  ( q u o t in g  M a r t in e z  v .  Bvnum, 461 U .S . 321, 328-29  

(1 9 8 3 ) ) .  A t i s s u e  h e r e  i s  one su ch  "bona f i d e  r e s i d e n c e  

r e q u i r e m e n t " .  As d i s c u s s e d  b e lo w , t h e  a p p a r e n t  r e a s o n  f o r  t h e  

d i s t i n c t i o n  b e tw een  i n d i v i d u a l s  accom pany ing  n o n r e s i d e n t  s p o u s e s  

on a l l o w a b le  a b s e n c e s  and i n d i v i d u a l s  accom pany ing  r e s i d e n t  

sp o u se s  on a l l o w a b le  a b s e n c e s  i s  t o  m a in t a i n  D iv id e n d  e l i g i b i l i t y  

o n ly  f o r  t h o s e  i n d i v i d u a l s  who a r e  m ost l i k e l y  t o  r e t u r n  t o  and  

rem a in  p e rm a n e n t ly  in  A la s k a .  The r e g u l a t i o n s  t h e r e f o r e  a r e  one 

a s p e c t  o f  t h e  S t a t e ' s  o v e r a l l  sy s te m  f o r  d e t e r m in in g  who i s  a 

bona f i d e  r e s i d e n t  o f  A la sk a  and  who i s  n o t .  The r e g u l a t i o n s  a r e
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n o t  " d u r a t i o n a l ,  f i x e d  d a t e ,  [o r ]  f i x e d  p o i n t  r e s id e n c e  

r e q u i r e m e n t s "  w hich i m p l i c a t e  t h e  r i g h t  t o  t r a v e l .  I d .  a t  903 

n . 3 .  U nder t h e  a n a l y s i s  o f  t h e  U n i te d  S t a t e s  Supreme C o u r t ,  

t h e r e f o r e ,  no h e ig h te n e d  s c r u t i n y  i s  demanded in  t h i s  c a se  by an 

i n f r in g e m e n t  on t h e  r i g h t  t o  t r a v e l .

3 . The R e g u la t io n s  B ear a R a t i o n a l  R e l a t i o n s h ip  to  
t h e  P u rp o s e s  o f  th e  D iv id en d  Program

P l a i n t i f f  H ow ell a l l e g e s  t h a t ,  a l th o u g h  he  f i n a l l y  

r e c e i v e d  a  D iv id e n d ,  h e  s u f f e r e d  in c o n v e n ie n c e  and a d e la y  o f  s i x  

m onths d u e  t o  t h e  p re s u m p t io n  a g a i n s t  f i n d i n g  him to  be a 

r e s i d e n t  b e c a u s e  h i s  w i fe  was a n o n r e s i d e n t ,  and t h a t  t h e  

p r e s u m p t io n  was t h e r e f o r e  " im p ro p e r" .  The o t h e r  p l a i n t i f f s  a rg u e  

t h a t  t h e r e  i s  no r a t i o n a l  r e l a t i o n s h i p  be tw een  t h e  r e g u l a t i o n s  

and  t h e  p u rp o s e s  o f  t h o s e  r e g u l a t i o n s  b e c a u s e :  (1) i t  i s  n o t

e q u i t a b l e  t o  a l lo w  i n d i v i d u a l s  accom panying r e s i d e n t  sp o u ses  t o  

m a in t a i n  D iv id e n d  e l i g i b i l i t y  w h i le  s i m u l t a n e o u s l y  den y in g  t h a t  

o p p o r t u n i t y  t o  i n d i v i d u a l s  accom panying n o n r e s i d e n t  s p o u s e s ;  (2) 

t h e  r e g u l a t i o n s 1 d i s t i n c t i o n  d o es  n o t  e n c o u ra g e  p e o p le  to  s t a y  

i n  A la sk a  when t h e  m i l i t a r y  h as  e f f e c t i v e l y  removed any e lem en t 

o f  c h o i c e  by dem anding  t h e  o u t - o f - s t a t e  t r a n s f e r  o f  t h e i r  

s p o u s e s ;  and  (3) t h e  r e g u l a t i o n s  do n o t  en c o u ra g e  aw aren ess  o f  

and  in v o lv e m e n t  i n  t h e  management o f  t h e  D iv id e n d  program  by 

e x c lu d in g  p l a i n t i f f s  from  e l i g i b i l i t y ,  when p l a i n t i f f s  would be
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a s  c o n c e rn e d  a s  any o t h e r  A lasJcans a b o u t  t h e  w e l l - b e i n g  o f  t h e  

p r o g r a m .13

D e s p i t e  p l a i n t i f f s '  c o n t e n t i o n s ,  t h i s  c o u r t  f i n d s  t h a t  

t h e r e  i s  a r a t i o n a l  r e l a t i o n s h i p  be tw een  t h e  e x p r e s s e d  l e g i t i m a t e  

p u rp o s e s  o f  t h e  D iv id en d  p ro g ram , on t h e  one hand , and , on t h e  

o t h e r ,  a  p re s u m p t io n  a g a i n s t  f i n d i n g  an a p p l i c a n t  t o  be a 

r e s i d e n t  b a s e d  on t h e  n o n r e s id e n c y  o f  t h e  a p p l i c a n t ' s  sp o u se  and 

f o r  d e n y in g  an  " a l lo w a b le  a b s e n c e "  e x c e p t io n  t o  r e s i d e n t s  who 

accompany t h e i r  n o n r e s id e n t  s p o u s e s  on a l l o w a b le  a b s e n c e s .  The 

D iv id en d  p ro g ram  i s  i n te n d e d  t o  e q u i t a b l y  d i s t r i b u t e  w e a l th  

d e r i v e d  from  n a t u r a l  r e s o u r c e s  " t o  t h e  p e o p le  o f  A la s k a " .  1980 

A la sk a  S e s s .  Laws, ch .  21, § 1 ( b ) ( 1 ) .  The a l l o w a b le  ab sen c e

e x c e p t i o n s ,  i n s t i t u t e d  p u r s u a n t  t o  AS 4 3 .2 3 .0 9 5 ,  e x te n d  t h e  sco p e  

o f  t h e  te rm  " s t a t e  r e s i d e n t "  t o  i n c l u d e  c e r t a i n  c l a s s e s  o f  p e o p le  

whose a b s e n c e  from  t h e  s t a t e  i s  " te m p o ra ry  a n d . . . c o n s i s t e n t  w i th  

an  i n t e n t  t o  r e t u r n  t o  A la sk a  and  rem ain  p e rm a n e n t ly  i n  t h e  

s t a t e . "  15 AAC 2 3 .1 5 0 ( c ) ;  s e e  a l s o  AS 4 3 .2 3 .0 9 5 ;  15 AAC

2 3 .1 6 3 ( c ) ( 1 6 ) .  I t  i s  r e a s o n a b l e  t o  a l lo w  r e s i d e n t s  t o

13 P l a i n t i f f s  a t  o r a l  a rgu m en t r a i s e d  t h e  a d d i t i o n a l  
c o n t e n t i o n  t h a t  t h e  A la sk a  Suprem e C o u r t  i n  S t a t e  v .  C o s io . No. 
3998, s l i p  op . (A la sk a ,  Aug. 20 , 1 9 9 3 ) , h e ld  t h a t  a l l  A lask a
v o t e r s  s h o u ld  be e l i g i b l e  f o r  D iv id en d s  and t h a t ,  b e c a u se  
p l a i n t i f f s  i n  t h i s  c a s e  c o u ld  v o t e  u n d e r  A la sk a  law , p l a i n t i f f s  
c o u ld  n o t  be  e x c lu d e d  from  D iv id e n d  e l i g i b i l i t y .  Even assum ing  
arcruendo t h a t  p l a i n t i f f s  a r e  in d e e d  a b l e  t o  v o t e  i n  A la sk a ,  t h i s  
a rgum en t i s  u n fo u n d ed . The sup rem e c o u r t  i n  C osio  d id  n o t  so 
much a s  s u g g e s t  t h a t  a l l  v o t e r s  a r e  e l i g i b l e  f o r  D iv id e n d s ,  b u t  
m e re ly  n o te d  t h a t  t h e  S t a t e  h a s  an  i n t e r e s t  in  l i m i t i n g  D iv id en d s  
t o  v o t e r s .  See C o s io , s l i p  o p . a t  14 . N o th in g  i n  Cosio  
i n d i c a t e s  t h a t  t h e  S t a t e  may n o t  d i s t i n g u i s h  among v o t e r s  f o r  
p u rp o s e s  o f  D iv id en d  e l i g i b i l i t y .  —
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" p ig g y b a c k "  o n to  an a l l o w a b le  a b se n c e  o f  a r e s i d e n t  sp o u se ,  

b e c a u s e  t h e  f a c t  t h a t  t h e  sp o u se  i s  s t i l l  a r e s i d e n t  i s  a f a c t o r  

t e n d i n g  t o  show "an i n t e n t  t o  r e t u r n  to  A la sk a  and  rem ain  

p e rm a n e n t ly  in  t h e  s t a t e " . T h a t  f a c t o r  does n o t  e x i s t  f o r  

r e s i d e n t s  who accompany nonr e s i d e n t  sp o u s e s  o u t  o f  s t a t e .  For 

t h e  same r e a s o n ,  i t  i s  r e a s o n a b le  t o  r e q u i r e  a d d i t i o n a l  p ro o f  o f  

i n t e n t  from  a D iv id en d  a p p l i c a n t  whose sp o u se  i s  n o t  a r e s i d e n t .  

T h e r e f o r e ,  t h e  d i s p u t e d  r e g u l a t i o n s  a r e  r a t i o n a l l y  r e l a t e d  to  t h e  

p u r p o s e s  o f  t h e  D iv id en d  p rog ram .

B ecause  t h e  r e g u l a t i o n s  h av e  a r a t i o n a l  b a s i s ,  

d e f e n d a n t ' s  m otion  on t h e  f e d e r a l  e q u a l  p r o t e c t i o n  i s s u e  i s  

GRANTED, and p l a i n t i f f s '  c o r r e s p o n d in g  c r o s s - m o t io n  i s  DENIED.

B. There  i s  no v i o l a t i o n  o f  t h e  A laska  C o n s t i t u t i o n ' s
Equal P r o t e c t i o n  C lau se

A lask a  employs a " s l i d i n g  s c a l e "  e q u a l  p r o t e c t i o n  

a n a l y s i s  u n d e r  t h e  s t a t e  c o n s t i t u t i o n .  The A lask a  Supreme C o u r t ,  

a p p l y i n g  t h i s  a n a l y s i s  i n  C o s io . found  t h a t  m in im al s c r u t i n y  was 

a p p r o p r i a t e  t o  t h e  f a c t s  b e f o r e  i t  b e c a u s e :  (1) D iv id e n d s ,  a s

mere econom ic i n t e r e s t s ,  w ere e n t i t l e d  o n ly  t o  m inim al 

p r o t e c t i o n ;  and (2) t h e r e  was no r e a s o n  t h a t  a c l a s s i f i c a t i o n  o f  

i l l e g a l  a l i e n s  sh o u ld  r e c e i v e  g r e a t e r  th a n  m in im al e q u a l  

■ pro tection  s c r u t i n y .  I d .  a t  1 7 .14

14Wh.ile ack n o w led g in g  t h a t  m in im al s c r u t i n y  u n d e r  th e  
s t a t e  e q u a l  p r o t e c t i o n  a n a l y s i s  r e q u i r e d  a " f a i r  and
s u b s t a n t i a l " ,  r a t h e r  th a n  m e re ly  r a t i o n a l ,  r e l a t i o n s h i p  betw een 
t h e  d i s p u t e d  r e g u l a t i o n  and t h e  l e g i t i m a t e  governm ent o b j e c t i v e ,  
t h e  c o u r t  in  C osio  n e v e r t h e l e s s  u p h e ld  t h e  S t a t e ' s  e x c l u s i o n  o f  
i l l e g a l  a l i e n s  from  D iv id en d  e l i g i b i l i t y  on th e  same g ro u n d s  a s -

* r  >
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The q u e s t i o n  becomes w h e th e r  t h e r e  i s  a 11 f a i r  and 

s u b s t a n t i a l 1* r e l a t i o n s h i p  betw een  t h e  l e g i t i m a t e  governm ent 

i n t e r e s t  b e h in d  t h e  r e g u l a t i o n s  and t h e  r e g u l a t i o n s  th e m s e lv e s .  

P l a i n t i f f s  a rg u e  t h a t  "more o b v io u s  and com m onsensical"  

r e g u l a t i o n s  would have m a in ta in e d  D iv id e n d  e l i g i b i l i t y  f o r  

r e s i d e n t s  accom panying any sp o u s e ,  r e s i d e n t  o r  n o n r e s id e n t ,  on 

m i l i t a r y  a b s e n c e s ,  and would h ave  done away w i th  t h e  p re su m p tio n  

t h a t  d e la y e d  p l a i n t i f f  H o w e l l 's  D iv id en d  aw ard . Given t h a t  th e  

p u rp o s e  o f  t h e  r e g u l a t i o n s  h a s  been  t o  d i s t i n g u i s h  r e s i d e n t s  

l i k e l y  t o  r e t u r n  t o  and rem ain  in  A la s k a ,  how ever, i t  i s  u n c l e a r  

how p l a i n t i f f s  1 s o l u t i o n  would c r e a t e  a  m ore f a i r  and s u b s t a n t i a l  

r e l a t i o n s h i p  w i th  t h a t  p u rp o s e — in  f a c t ,  t h e  nexus would be l e s s  

s u b s t a n t i a l  t h a n  i t  has  been u n d e r  t h e  c h a l l e n g e d  r e g u l a t i o n s . 15

P l a i n t i f f s  Z e i l e r ,  B o l l s ,  and  B roadnax  a rg u e  in  th e  

a l t e r n a t i v e  t h a t  r e s i d e n t s  accom panying  sp o u se s  on m i l i t a r y  

a b s e n c e s  s h o u ld  be a f f o r d e d  i n d i v i d u a l  h e a r i n g s  t o  d e te rm in e

u n d e r  t h e  f e d e r a l  a n a l y s i s .  I d .  a t  1 7 -1 8 .

15 P l a i n t i f f s  make t h e  r e l a t e d  a rgum en ts  t h a t  u s in g  
m a r i t a l  s t a t u s  a s  t h e  s o l e  b a s i s  f o r  r e v i e w  i s  " im p ro p e r" ,  a s  i s  
d e n y in g  D iv id en d  e l i g i b i l i t y  on t h e  b a s i s  o f  an a p p l i c a n t ' s  
s p o u s e 's  r e s i d e n c y  s t a t u s .  A g a in , h o w ev er ,  t h e  r e g u l a t i o n s  have 
m e re ly  g r a n t e d  an e x c e p t io n  t o  t h e  g e n e r a l  r e s i d e n c y  r u l e  t o  
p e o p le  who e x h i b i t e d  an o b j e c t i v e  m a n i f e s t a t i o n  o f  i n t e n t  t o  
r e t u r n  t o  and rem ain  i n  A lask a  by v i r t u e  o f  t h e  f a c t  t h a t  t h e i r  
s p o u s e s  w ere  A lask a  r e s i d e n t s  who w ere  th e m s e lv e s  on a l lo w a b le  
a b s e n c e s .  T h is  a ssu m p tio n  c l e a r l y  i s  r a t i o n a l ,  even i f  i t  may 
n o t  be  t r u e  in  e v e ry  c a s e .  B ecause  i t  d o e s  n o t  burden^ a s u s p e c t  
c l a s s i f i c a t i o n  o r  im pinge a fu n d a m e n ta l  r i g h t ,  a s  ‘d i s c u s s e d  
ab o v e , i t  p a s s e s  c o n s t i t u t i o n a l  m u s te r .
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w h ether  t h e y  in te n d  t o  r e t u r n  t o  and re m a in  in  A l a s k a . 16 No 

do u b t t h i s  p ro c e d u r e  would more a c c u r a t e l y  gauge  t h e  i n t e n t i o n s  

o f  t h e  a b s e n t  r e s i d e n t s  t h a n  h a s  t h e  " b r i g h t  l i n e "  t e s t ,  

e s t a b l i s h e d  by t h e  r e g u l a t i o n s .  However, b e c a u s e  t h e  t e s t  i s  

w h e th e r  t h e r e  i s  a " f a i r  and s u b s t a n t i a l "  r e l a t i o n s h i p  betw een  

t h e  S t a t e ' s  means u se d  t o  r e a c h  i t s  l e g i t i m a t e  e n d s ,  and b e c a u se  

a " l e a s t  r e s t r i c t i v e  a l t e r n a t i v e "  a n a l y s i s  i s  n o t  a p p r o p r i a t e ,  

t h e  S t a t e  h a s  met i t s  b u rd e n .  C o n s e q u e n t ly ,  d e f e n d a n t ' s  m otion  

on t h e  s t a t e  c o n s t i t u t i o n  e q u a l  p r o t e c t i o n  i s s u e  i s  GRANTED, and 

p l a i n t i f f s '  c o r r e s p o n d in g  c r o s s - m o t i o n  i s  DENIED.

IV. VALIDITY OF THE REGULATIONS UNDER ALASKA STATUTES

A. The D epartm en t o f  Revenue P r o p e r l y  I n t e r p r e t e d  
" M i l i t a r y  S e r v i c e 11

P l a i n t i f f s  Z e i l e r ,  B o l l s ,  and E ro ad n ax  a rg u e  t h a t ,  a s

sp o u se s  o f  i n d i v i d u a l s  on a c t i v e  m i l i t a r y  d u t y ,  th e y  th e m s e lv e s

a r e  engaged  in  " m i l i t a r y  s e r v i c e "  a s  t h a t  te rm  i s  u se d  in  AS

4 3 .2 3 .0 9 5 (8 )  (C) :

" s t a t a  r e s i d e n t "  means an  i n d i v i d u a l  w h o . . .  
i s  a b s e n t  o n ly  f o r  any  o f  t h e  f o l l o w in g  
r e a s o n s :

*  *  *

(C) m i l i t a r y  s e r v i c e . . . .

P l a i n t i f f s  a d m it  t h a t  no d e f i n i t i o n  e x i s t s  i n  A lask a  law f o r  

" m i l i t a r y  s e r v i c e " ,  e x c e p t  t h a t  t h e  r e g u l a t i o n s  have e s t a b l i s h e d  

an a l lo w a b le  a b se n c e  f o r  members on a c t i v e  d u ty  i n  t h e  U .S . armed

16 I n t e r e s t i n g l y ,  i t  i s  t h e  d e l a y  a s s o c i a t e d ,  w i th  su ch  
an i n d i v i d u a l  d e t e r m i n a t i o n  t h a t  p l a i n t i f f  H ow ell c h a l l e n g e s .
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or

2 3 .6 6 5 ( b ) .  At t h e  same t i m e ,  p l a i n t i f f s  a r g u e ,  s p o u s e s  o f  

m i l i t a r y  members e f f e c t i v e l y  en gage  in  m i l i t a r y  s e r v i c e ,  i n  l i g h t  

o f  t h e  f a c t s  t h a t  t h e  m i l i t a r y  pay s  s p o u s e s  1 moving e x p e n se s  and 

a l lo w s  them  t o  t a k e  a d v a n ta g e  o f  m i l i t a r y  b e n e f i t s  and t h a t  

s p o u s e s  le n d  f a m i l i a l  s u p p o r t  t o  t h e  m i l i t a r y  members. 

P l a i n t i f f s  have n o t  s e t  f o r t h  s u f f i c i e n t  g ro u n d s  f o r  t h i s  c o u r t  

t o  o v e r t u r n  th e  D epartm en t o f  R e v e n u e 's  i n t e r p r e t a t i o n  o f  th e  

te rm  " m i l i t a r y  s e r v i c e " .  T h e r e f o r e ,  d e f e n d a n t ' s  m o tio n  on t h i s  

i s s u e  i s  DENIED, and p l a i n t i f f s '  c o r r e s p o n d in g  c r o s s - m o t io n  i s  

GRANTED.

B. The 1992 Amendment t o  AS 4 3 .2 3 .  015 (a) R enders  
Subsecruent I n c o n s i s t e n t  R e c ru la to rv  P r o v i s i o n s  I n v a l i d

A s s e r t i n g  s t a n d i n g  u n d e r  AS 4 4 . 6 2 . 3 0 0 , 17 p l a i n t i f f s

c h a l l e n g e  t h e  v a l i d i t y  o f  t h e  c u r r e n t  and  fo rm e r  r e g u l a t i o n s  in

l i g h t  o f  AS 4 3 .2 3 .0 1 5 ( a ) .  P r i o r  t o  1992, t h e  s t a t u t e  r e a d :

The co m m iss ion er  s h a l l  a d o p t  r e g u l a t i o n s  
u n d e r  t h e  A d m i n i s t r a t i v e  P ro c e d u re  A ct (AS 
4 4 .62 )  f o r  d e te r m in in g  t h e  e l i g i b i l i t y  o f  
i n d i v i d u a l s  f o r  p e rm an e n t  fu n d  d i v id e n d s .
The co m m iss ion er  may r e q u i r e  an  i n d i v i d u a l  
t o  p ro v id e  p ro o f  o f  e l i g i b i l i t y ,  and  t h e  
co m m iss ion er  may u se  o t h e r  i n f o r m a t i o n  
a v a i l a b l e  from  o t h e r  s t a t e  d e p a r tm e n ts  o r  
a g e n c ie s  t o  d e te rm in e  t h e  e l i g i b i l i t y  o f  an 
i n d i v i d u a l .

f o r c e s .  S e e  15 A A C  2 3 . 1 6 3 ( c ) ( 6 ) ;  15 A A C  2 3 . 1 5 0 ( b ) ( 7 ) ;  15 A A C

17 AS 4 4 .6 2 .3 0 0  p r o v id e s  t h a t  " [ a ] n  i n t e r e s t e d  p e r s o n  
may g e t  a j u d i c i a l  d e c l a r a t i o n  on t h e  v a l i d i t y  o f  a r e g u l a t i o n  
by b r i n g i n g  an a c t i o n  f o r  d e c l a r a t o r y  r e l i e f  in  t h e  s u p e r i o r  
c o u r t . "   ~
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p r o v i s i o n  t h e  f o l l o w in g  s e n t e n c e s

The c o m m iss io n e r  s h a l l  c o n s i d e r  a l l  r e l e v a n t  
c i r c u m s t a n c e s  in  d e t e r m in in g  t h e  e l i g i b i l i t y  
o f  an i n d i v i d u a l .  H o /e v e r ,  t h e  r e s i d e n c y  o f  
an i n d i v i d u a l ' s  su o u se  mav n o t  be t h e  
p r i n c i p a l  f a c t o r  r e l i e d  upon bv th e  
c o m m iss io n e r  l.i d e te r m in in g  t h e  r e s i d e n c y  o f  
t h e  i n d i v i d u a l .

I d .  (em p h as is  a d d e d ) .  C o n t ra ry  t o  p l a i n t i f f s '  c o n t e n t i o n ,  th e  

l e g i s l a t i v e  h i s t o r y  do es  n o t  show t h a t  t h e  1992 amendment t o  AS 

4 3 .2 3 .0 1 5 ( a )  w as- in te n d e d  t o  m e re ly  c l a r i f y  w hat had been  th e  

i n t e n t  b e h in d  t h e  law a l l  a lo n g .  C o n s e q u e n t ly ,  t h e  amendment 

may n o t  be c o n s i d e r e d  by t h i s  c o u r t  i n  e v a l u a t i n g  t h e  m e r i t s  o f  

p l a i n t i f f s '  c l a im s  f o r  D iv id e n d s  i s s u e d  o r  due  f o r  t h e  p e r io d s  

p r i o r  t o  when t h e  amendment to o k  e f f e c t .

S u b se q u e n t  t o  t h e  1992 am endment, t h e  r e s i d e n c y  o f  an 

a p p l i c a n t ' s  s p o u s e  was " th e  p r i n c i p a l  f a c t o r "  in  d e te r m in in g  th e  

r e s i d e n c y  o f  an a p p l i c a n t  u n t i l  t h e  p re s u m p t io n  a g a i n s t  th e  

D iv id en d  e l i g i b i l i t y  o f  an a p p l i c a n t  w i t h  a  n o n r e s id e n t  sp o u se  

was done away w i th  by 15 AAC 2 3 .1 4 3 ( j )  on J a n u a r y  1, 1993. Any 

u s e  o f  t h e  p r e s u m p t io n  a f t e r  t h e  1992 amendment became e f f e c t i v e ,  

t h e r e f o r e ,  v i o l a t e d  AS 4 3 . 2 3 .0 1 5 ( a ) ,  and any r e g u l a t i o n s  

r e q u i r i n g  t h e  p re s u m p t io n  w ere  and a r e  i n v a l i d  and i n e f f e c t i v e
IS •u n d e r  AS 4 4 .6 2 .0 3 0 .  F u r th e rm o re ,  b e c a u s e  t h e  r e s i d e n c y  o f  an 

a p p l i c a n t ' s  s p o u s e  h a s  been and c o n t i n u e s  t o  be " th e  p r i n c i p a l

v 18 To t h e  ex te rn : t h a t  i t  i s  i n c o n s i s t e n t  w i th  15 AAC 
2 3 .1 4 3 ( j ) ,  c u r r e n t  15 AAC 23.173  (e) i s  i n v a l i d  u n d e r - t h e  1992 
amendment. See s u p r a  n o te  10. _

A S  4 3 . 2 3 . 0 1 5 ( a ) .  T h e  1 9 9 2  a m e n d m e n t s  a d d e d  t o  t h e  e n d  o f  t h i s
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f a c t o r "  i n  d e t e r m in in g  t h e  r e s i d e n c y  o f  an a p p l i c a n t  r e s i d e n t  

s e e k in g  t o  accompany t h a t  sp o u se  on an a l l o w a b le  a b s e n c e ,  

r e g u l a t i o n  15 AAC 2 3 .1 6 3 ( c ) (15) and i t s  f u n c t i o n a l l y  e q u i v a l e n t  

p r e d e c e s s o r s  a r e  and w ere i n v a l i d  a s  o f  t h e  d a t e  t h a t  t h e  1992 

amendment o f  AS 4 3 .2 3 .0 1 5 ( a )  to o k  e f f e c t . 19

C o n s e q u e n t ly ,  t h i s  c o u r t  GRANTS d e f e n d a n t ' s  m o tio n  w i th  

r e s p e c t  t o  t h e  r e g u l a t i o n s  in  e f f e c t  p r i o r  t o  t h e  e f f e c t i v e  d a t e  

o f  t h e  1992 amendment o f  AS 4 3 .2 3  .015 (a.) , ana  DENIES p l a i n t i f f s '  

c o r r e s p o n d in g  c r o s s - m o t i o n ;  how ever, d e f e n d a n t ' s  m o tio n  w i th  

r e s p e c t  t o  r e g u l a t i o n s  i s s u e d  a f t e r  t h e  1992 amendment became 

e f f e c t i v e  i s  DENIED, and p l a i n t i f f s '  c o r r e s p o n d in g  c r o s s - m o t io n  

i s  GRANTED.

19 P l a i n t i f f s  a l s o  a r g u e  t h a t  t h e  r e g u l a t i o n s  h av e  been  
i n c o n s i s t e n t  w i th  p re -1 9 9 2  s t a t u t o r y  a u t h o r i t y .  In  p a r t i c u l a r ,  
p l a i n t i x f s  c i t e  t o  AS 4 3 .2 3 .0 9 5 ( 8 ) ,  w hich  p r o v id e s :

" s t a t e  r e s i d e n t "  means an i n d i v i d u a l  who i s  
p h y s i c a l l y  p r e s e n t  i n  t h e  s t a t e  w i th  t h e  
i n t e n t  t o  re m a in  p e rm a n e n t ly  i n  t h e  s t a t e  o r  
. . .  i n t e n d s  t o  r e t u r n  t o  t h e  s t a t e  and i s  
a b s e n t  o n ly  f o r  any  o f  t h e  f o l lo w in g  
r e a s o n s :

*  *  *

(F) o t h e r  r e a s o n s  w h ich  t h e  
co m m iss io n e r  may e s t a b l i s h  by r e g u l a t i o n . . . .

P l a i n t i f f s  a rg u e  t h a t ,  b e c a u s e  t h e  r e g u l a t i o n s  "may e x c lu d e  
i n d i v i d u a l s  who w ould  o th e r w i s e  be in c lu d e d "  u n d e r  t h e  d e f i n i t i o n  
o f  " s t a t e  r e s i d e n t " ,  t h e  r e g u l a t i o n s  a r e  i n v a l i d  and i n e f f e c t i v e  
u n d e r  AS 4 3 .6 2 .0 3 0 .  P l a i n t i f f s  do n o t  i n d i c a t e ,  h o w ever, how t h e  
r e g u l a t i o n s  would h av e  e x c lu d e d  anyone who o th e r w is e  w ould  have 
b een  i n c l u d e d . .

23
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DATED at Anchorage, Alaska this 1 w day of December,lb
1 3 9 3 .

DANA FABE
SUPERIOR COURT JUDGE

I certify that nn &  / ?  3a copy of tha above was mailed to each of the following at their address of

y  Sacralary/Doputy Clerk

2 4



ALASKA DEPARTMENT OF REVENUE 
PERMANENT FUND DIVIDEND DIVISION 

H IS T O R Y  O F  C O N F ID E N T IA L IT Y  P R O V IS IO N S  O F  H B  3 9 2
As of April 5, 1994

From the beginning of the PFD program in 1982 until the p assage  of Chapter 200 SLA 90 
[H B 405] the Department of Revenue operated under the advice from the Attcrney General 
that everything contained in the Permanent Fund Dividend file, except an applicant’s  name, 
could be kept confidential. Since Article I, Section 22 of the Alaska State Constitution 
provides that "the right of the people to privacy is recognized and shall not be infringed," the 
Department operated from the premise that general acce ss  to PFD applicant information 
should be protected from disclosure.

The most recent Attorney General’s  opinion on this subject is dated July 15, 1987. In that 
opinion, the Department of Law sta ted that "the names of PFD applicants are not p.otected 
under the constitution" and that the Department of Revenue must analyze each public record 
request on a case  by case  basis, balancing the privacy rights of the individual against the 
public interest in disclosure."

Consistent with the Department of Law's advise, the Department adopted 15 AAC 23.250 
effective April 1, 1989, establishing a  formal guideline for the division’s disclosure of PFD 
applicant information. Under that regulation, the department disclosed only the name of an 
applicant, unless the Department determined that the "public interest" of disclosure 
outweighed the constitutional privacy interests of the applicant.

When Chapter 200 SLA 90 [HB 405] was enacted, the Department of Law advised the 
Department of Revenue that the only effect of the new law on the PFD program was that the 
Department of Revenue would be required to routinely disclose to the general public the 
mailing aodress in addition to name contained in the Permanent Fund Dividend files. 
Accordingly, when the Department repealed all existing PFD regulations and adopted new 
regulations to correspond to the significant program changes enacted in Chapter 4, SLA 1992 
[S B  327], a  provision allowing for the public release of mailing address was included in new 
regulation 15 AAC 23.253(b)(1).

The Department also operated on the assumption that only the 1991 and subsequen t year 
files are covered by the amendments made by Chapter 200 SLA 90 [HB 405] and not the 
approximately six million 1982 - 1990 records. Applicants have filed in the past with the 
assu rance  of the state that personal information provided would remain confidential.

S u m m a ry  The Permanent Fund Dividend applicant file is the most comprehensive state file 
regarding Alaskan residents. Even with the current limitations to public access, the 
Department is still receiving an ever increasing number of requests for information. For 
example, the Department has  already received 19 requests for the entire 1993 name and 
address file. In addition, the Department receives numerous inquiries from groups that want 
an extract of the PFD applicant information for a variety of business or survey purposes, 
arguing that their need for file access  is critical to their operations. However, the function of 
the PFD Division is the effective and efficient administration of the PFD program. It is not 
to serve a s  a broad based  convenient information gathering service for the public or for 
business interests.

03\Iogis\hb392con.hsl Page 1 of 1



M E M O R A N D U M STATE OF ALASKA

DEPARTMENT OF REVENUE

TO: D is tr ibu t ion
Permanent Fund D iv idend D iv is ion  
Alaska Department of Revenue FILE NO: 7 653G

DATE: October 29, 1990

TELEPHONE NO: (907) 465-2323
THRU: SUBJECT: PFD CONFIDEN­

TIALITY; HB405

FROM: Ezyxn Jones, D irector
Permanent Fund D iv idend D iv is ion  
Al/aska Department of Revenue

As many of you are aware, the e ffec t ive  date of CH200, SLA90 (HB405) 
was September 25, 1990. Under previous oral advice of the Attorney 
General, the only change the le g is la t io n  brings to the AG opinion of 
July 17, 1987 is  that the PFD D iv is ion  w i l l  now provide name and 
address information when requested as opposed to just name.
Recently, a question arose over the e f fe c t iv e  date and whether i t  would 
compel PFD to d isc lose information (beyond name) from app licat ions  
f i l e d  in  1990, 1989, 1988, e tc . There i s  a provis ion in  the new law 
that requires an agency to inform the p u b l ic  that the information they 
submit w i l l  be subject to p u b l ic  d isc losure . As you know, in  the 1990 
and e a r l ie r  PFD booklets, we promise the p u b l ic  that a l l  PFD 
information, except name, would be kept co n f id en t ia l .  We in tend  to 
notice the p ub l ic  of the new rules in  the lv91 booklet.
I  was advised today by Assistant Attorney General Jeffrey Bush that 
th is  new law would not app ly-to years e a r l ie r  than 1991. The notice 
requirement is  contro ll ing .
On a re la ted  matter, please not _ that in  accordance with 6AAC95.040, 
the d iv is io n  is  excerc is ing  i t s  option to require a l l  requests for 
addresses to be made in  w r it ing . I f  i t  is  a simple request, the 
requestor may make the request of the D iv idend Information O ff ice . I f  
i t  is  a volume request, i t  should be made to the D iv is ion. D irector.
This inc ludes requests for e le c tron ic  or tape access.
I f  you have any questions regarding th is  inrolementation of th is  po licy , 
please le t  me know.

cc: Royce Weller, Assistant Commissioner
Alaska Department of Revenue
Deborah Vogt, Senior Hearing O ff icer  

• Alaska Department of Revenue
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/ 7  , n/W ^r ' James D. Nordale
* ^  Attorney at Law RPrc,\xcrx

^  SoIdocnaR  A la!ka 99669 -0866 0f^ I ? C V T  O f REV

i <907,“2'2805 «W 7-094
February 16, 1994 COMMISSIONER'S 0FF:C

K. j; C Jb I V jr. !D 
MAR 0 9 1934

Commissioner Darrel J. Rexwinkel 
Alaska Department of Revenue 
P.O. Box S
Juneau, Alaska 99810-0400

STATE O p ALASKA
t-, n • • DEPT. OP REVENUE
Dear Lommissionen ppd division

I am very upset by the enclosed letter from the Northern Credit Services, Inc. of 
Juneau. The letter advises of a bad debt owed to Alaskan Cable Net. The letter is addressed to 
""athleen Marquette" at a North Pole address. There is no Kathleen at that address,' but there is a 
Katherine Marquette. Katherine Marquette is my granddaughter who is age 6 yrs. Obviously 
this is not her obligation.

Inquiry by her father to the credit agency revealed that the obligation had been 
incurred for service rendered in Juneau, where she has never resided, not at her home in North 
Pole, where service is not available from Alaskan Cable Net. It was further disclosed to her father 
that her name and address had been obtained from a list of Alaska Permanent Fund applicants 
which had been purchased from your department or from some other business which had done so 
for the sum of S250.

What is most distressing is the fact that a State agency is so cavalie: in its approach 
to the important concept of individual privacy. This is a right held in high regard by most 
Alaskans, as evidenced by the fact that they ratified Art. I, Sec. 22 of the Constitution by way of a 
specific amendment. It may be that the bureaucrats who populate the state government are not 
similarly sensitive. To subject every citizen o f the state to the possibility of unwanted and 
unwarranted harassment as a penalty for applying for a permanent fund dividend which is his or 
her right is unacceptable. The L.ter my granddaughter received is a clear indication that the 
information certainly finds its way into the hands of people who, at best, can be described as 
careless.

I fully understand the legitimate uses for the information which the State obtains 
from the applications and ‘he propriety of laying claim to the dividend funds for unpaid 
obligations to the State as specifically provided for by the Legislature. Perhaps the Legislature 
did not understand that by specifically naming the obvious and sensible "state purpose" uses for 
the information it would be assumed that all that information would be disclosed anyway. I urge 
you to consider a regulation which would limit the disclosure of the names and addresses of 
applicants for the dividend to matters of legitimate state interest. I doubt that disclosure to every 
bill collector or catalog distributor or other vulture falls within that class.



X am sending copies o f  tin's letter to  some members o f the Legislature in the hope 
that they will express their views to you and to me. I f  I  am off- base I would like to know that. I f  
my concern is justified, I  would expect to have the situation remedied. In the meantime I intend 
to bend my best efforts to see that my-granddaughter's credit record is not besmirched before she 
has attained the age where it will mean something to her.

Copy to:
Sen. Suzanne Little 
Sen. Mike Miller 
Sen. Bert Sharp 
Rep. Joe Sirton 
Rep. Tom Brice 
Rep. Gene Therriault 
Rep. Jeannette James 
Rep. Mike Navarre 
Rep. Gary Davis 
Rep. Al Vezey
Northern Credit Services, Inc.



^  ! NQRTHERN CREDIT SERVICES, INC.
. <* S S lX  N. JORDAN AVENUE

! JUNEAU, AK 9*3601
V j. ¥  <907) 789-0098

DATE 02-09-94
v

P114739 D—14 
KATHLEEN[MARQUETTE 
3033 GUPER CUB LN 
NORTH POLE, AK 99705

AMOUNT DUEj *139 .78  

PAGE 1

' S O M E T H I N G W R O N G

S o n a tin a s  unexpected  c irc u a s ta n c e s  a r is e  th a t  upse t w e l l  l a i d  p la n s . 
I f  c irc u a s ta n c e s  w i l l  n o t p e ra i t  you to  r e s i t  th e  f u l l  b a lance  due on 
t h i s  a cco u n t niow, p lease  c a l l  a t  t h is  o f f ic e ,  te le p h o n e  o r  w r i te  us 
e x p la in in g  youir c irc u a s ta n c e s  and o u t l in e  yo u r b e s t p o s s ib le  p la n  f o r  
pa ynen t.

I f  th e re  is  a n y th in g  we can do to  h e lp  you o u r c a r e fu l  and co u rteo u s  
c o n s id e ra t io n  W i l l  be g iv e . Perhaps between th e  tw o o f  us we can work 
ou t a p la n  whereby you can l iq u id a te  yo u r indeb tedness .

WonJt  you c o n ta c t us please? We w i l l  be g la d  to  h e lp  you.

Any in fo ra a t ia R  o b ta in e d  
c o l le c t in g  a d e b t.

from t h is  n o t ic e  i s  f o r  th e  purpose o f

ACCT # CREDITOR PRINCIPAL INTEREST COSTS RECEIVED 5ALANCE

138242 ALASKAN CABLE NET 127.56 1 2 . 2 2 0. 0 0 0. 0 0 139. 78
-7,— —


