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IS beyond the scope of this letter, but some of the results
of this approach can be delineated.

The most obvious iIs that physicians no longer practice within
the probabilities of statistical information nor prioritize
with regard to probable results. For example, nearly every
patient seen iIn our emergency rooms complaining of headache
ends up with a CAT scan of their head to rule out a brain tumor
or a vascular abnormality. Why? The probability that an isolated
headache i1s caused by either of these serious diseases iIs less
than 2 in 10,000, the cost of a CAT scan is about $1000. In
other words, we are willing to spend $5,000,000 to $10,000,000
to diagnose one case which may or may not be curable. Why? There
are two overwhelming reasons. Number one, the patient and family
expect it, because cost i1s no object when we are discussing
their personal health, And two, 1f we fovil, Jtp diagnose .this..
rare entijiy we will be 1Tuccess ~ugd- Do not misinterpret
"dils‘f0*mean that 1 blame "‘the legal system for the majority
of the problem. The litigious nature of our society iIs a
manifestation of another philosophical error that is only
capitalized by the attorneys. However, a direct consequence
of this error, 1iIs the denial of the significance of cost.

Acceptance of the policy of least potential good has also
resulted in the common manifestation of health care workers
to accept so called "junk science'. There are always experts
available to testify that electromagnetic waves from power lines,
asbestos iIn walls and drugs such as Bonine could conceivably
be health hazards. Even “he most remote possibility, despite
valid scientific evidence to the contrary, that a threat may
exist iIs justification for radical economic misadventures,
such as removal of asbestos from all public buildings. This
problem is evident In even the most elemental of patient-doctor
discussions concerning a potential health problem. It results
in the dilution of decisions based upon science rather than
wi tcheraft.

Another major source of excessive costs arising from the
acceptance of the philosophy of least possible good is iIn the
area of regulation. This applies to the FDA who regulates
drugs, to JCAH which regulates and certifies hospitals and
Medicare/Medicaid regulations which affects both hospitals and
physicians. Very few accounts of the costs of meeting JCAH
requirements have been published. One such study by a California
hospital of 350 beds done several years ago, found they spent
1.5 million dollars a year to meet these stipulations. The sad,
but true, reality is that JCAH certification i1s superfluous
In today"s modern medicine. The legal environment i1s such that
acceptable standards would be maintained even if ﬁhysicians
and nurses did not independently demand them in their hospitals.
Last year ©/0 major New York City hospitals declined JCAH review
because of the unjustified expense of adherence to i1llogical



regulation.. We should recall the reduction of airline fares
that resulted from deregulation of that industry.

Although 1 could expound for several pages on other direct
ills resulting from this philosophical approach, 1 believe you
can envision many for yourself, given this premise.

How does one go about changing the philosophy of a society?
The answer is that one cannot. It will require multiBIe
generations of altered values and attitudes, taught by a
generation that does not yet exist.

If 1t is impossible to change the root cause of the problem,
what may we do to temporize until such changes can occur?

IT we work backwards, by attempting to control the result,
le, excessive costs, there can be but one result, rationing
of care. All managed systems, without exception, have this as
a common denominator. Is this intrinsically bad? The answer
Is that 1t depends upon whether the rationing is arbitrary and
indiscriminately applied, or based on sound scientific
probabilities of outcome. In the previous example of the patient
with the headache, It we elect not to perform a CAT scan we
are, iIn effect, rationing health care. However, 1t is being
rationed on the basis of the statistical improbability of a
rare entity. On the other hand, i1f we are unable to order the
CAT scan because funding allotments have been exceeded at that
particular point In time, it becomes indiscriminate and arbitrary
and thus a denial o health care. | cannot stress enough the
difference between chese two form of rationin%- One i1s the result
of scientific data, proven and accepted, which can result in
the greatest probable benefit to the most, while the other 1is
the result of mindless bureaucratic decree. The current situation
In Canada i1s an example of the latter.

I do not innately object to the concept of universal health
care coverage for all.

I do not inherently object to the concept of a single payor
system. However neither of these systems can be 1mplemented
within the framework of medicine as currently practiced iIn the
United States.

We must recognize that the media hype concerning the 36
million uninsured iIn the United States 1S a gross
misrepresentation and exaggeration of fact. Some 30% of these
people are under the age of 25, and therefore have minimal need
of iInsurance. Many have voluntarily decided to forgo the expense
of insurance. In 1992 1 performed $60,000 worth of uncompensated
surgery on the "uninsured" who, according to the media, have
no access to health care. If ''someone™ is now going to reimburse



me and every other surgeon in the country for this surgery,
s feel it fair to ask,” "How much is this going to cost and where
Is the money coming from?

| assure you, it is going to cost several fold _¥ou
extreme projéctions. WHoever that "someone" is, will v
Insist on dictating how the money is spent and we will find
rselves in scendrio number two above, arbitrary rationing
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o%] care.
. If we are to provide universal coverage, let us provide it
in lelation to its need, The young sub[Ject to accidents, need
coverage for catastrophic events. The ofd, subject to
Pre_—ex_lstlng illnesses, need assurance of continued coverage.

it I1s to be universal, it _should be truly universal, ie”the
Veterans Adminjistration and Pub ic Health Service must be
dismantled and it should apply o all federal and state

[

employees. This must include Senators and representatives.
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Regardless of the practical mechanics adopted, it is
necessary to incorporate an alternative philosophical attitude.

| would favor the up front acknowledgment of rationing under
a system as adopted by Oregon. If we arg obliged to ration care,
let”us be honest about it. "Let qur physicians agree upon. the
most "bang for the buck" and define a‘rational, “scientific,
fair systém of rationing that would benefit the majority.

. This must be combined with reductions of requlation by
divorcing hospital reimbursement from JCAH certification and
malpractice, reform of a meanmPful nature. There are a multitude
of other minor points that would be of benefit, but these
represent my basic suggestions for change.

Thank you for your time, and | hope this may have offered
some alternative views for your consideration.
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John M. Snyder M.D,
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February 11, 1994

Daniella Loper

Staff Counsel
Judiciary Committee
House of Representatives
State Capitol

Juneau, AK 99811

RE: HR 292
Dear Ms. Loper:

\\

We are P_Iersed to respond to your request for information regarding California medical
malpractice reform legislation. California, like many other States, enacted tort reform
legislation in the mid-70s in response to the medical malpractice insurance availability and
i ordab|llt¥ crisis. The California legislation known as the Medical Injury Compensation
Reform Act of 1975 (MICRA) enacted the following tort reforms:

Capped non-economic damages at $250,000. _
Re%uwed periodic payments~on judgments over $50,000 at the request of either
arty.

s_ta%llshed three-year statute of repose and minors statute requiring .claims by
children under six"within three years or prior to eighth blrthda%. _

Permitted evidence of collateral source recovery and barred subrogation.
Authorized health care providers to enter into contracts with patients for binding
arbitration of medical malpractice actions.

Established limits on attorney contingent fees. _ o
Required 90 days notice prior to commencement of a medical malpractice action.
Immunity for medical peer review proceedings.

n addition, California law provided the following:

Certificate of Merit to be filed with medical malpractice action.

Joint and several liability abolished. o

Pure comparative fault System to establish liability among joint tort-feasors.
Pleading hurdle for punitive damages. _

Confidentiality of medical peer review proceedings.
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These provisions have been included in model medical tort reform legislation which are
enclosed as Exhibit 1 Although these model P_rovmons may form the basis for a
comprehensive medical tort reform hill, modification of the definitions would probably
be reguwed to fit your statutory arrangement and expand coverage beyond medical
providers.

A number of studies have been done regarding the relative cost of medical malpractice
insurance and the impact of tort reform. “Althotigh we have been advised by actuaries that
it is impossible to quantify precisely the impact of any particular tort reform, it is widely
acknowledged that California’s MICRA law has made medical malpractice insurance
widely available and affordable in California as compared to other states that have not
enacted tort reform. Enclosed as Exhibit 2 are a series of charts comparing medical
malpractice experience in California, Ohio, New York and Alaska.

Chart 2-1 is_a graph showing that California medical malpractice losses have trended
downward sincé the enactment of MICRA in 1975. Chart 2-2 shows the California
medical malpractice insurance data used to develop Chart 2-1 This chart demonstrates
that over the 17-year period that MICRA has been in effect, medical malpractice costs
have only increased 83% in California while US costs excluding California have
increased by over 413%. Had California medical malpractice premiums increased at the
same rate as the rest of the United States, California physicians and hospitals would have
paid an additional $663 million during calendar year 1992 alone. Total savings to date
exceed several billion dollars. Chart 2-3demonstrates that California medical malpractice
insurers have been able to keep losses under control and return surplus to policyholders
as_dividends while achieving an average ratio of expenditures to premium income of
101.2%. The industry benchmark is a ratio of 100% over the course of the normal
claims paﬁout period ‘which depends on the statute of limitations and other factors
affecting the resolution of claims.

The experience of other states also graphically demonstrates that tort reform helps control
medical _maIPractlce Insurance costs.  Several states such as Ohio enacted medical
malpractice tort reforms similar to California and also saw a gradual reduction in
malpractice costs compared to the rest of the United States. However, in 1982, Ohio’s
meaical malpractice tort reforms were substantially weakened and its costs have risen
dramatically as shown on the enclosed Chart 2-4.

Some states such as New York have not enacted medical tort reforms and their physicians
and hospitals have suffered severe increases in the cost of medical malpractice insurance
resulting from swings in the severity and frequency of losses as shown on Chart 2-5.
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Chart 2-6 indicates that Alaska experience appears to be similar to New York with wild
swmgé in losses driving medical malpractice premiums up from $781,000 in 1976 to
$13,439,000.in 1992. This is a 1,620% total increase in the cost of medical malpractice
costs in Alaska over 17 years or an average of 26% per year, more than twice the
national annual average increase of 11.3% as shown on Chart 27 and more than five
times the average annual increase in California for the same period.

It should be noted that these state-by-state changes in medical m_aIPractlce costs translate
into different premium costs for individual physicians and hospitals depending on where
they practice. Chart 2-8 presents a comparison of premium costs for seven medical
specialties in California to other states which clearly demonstrates that MICRA has kept

alifornia premiums significantly lower. California physicians not only pay less than
their colleagues in other states,” but they have seen a drop in their gremiums when
adjusted for the cost of living. Chart 29 shows that the average California thsman
ans 60% less today than before MICRA. These savings are passed along to patients and

eep health care costs lower as demonstrated by Chart™2-10 which compares health care
costs in California and New York.

Members of the House Judiciary Committee may want to parefulh{_ read the article titled,
"California’s Medical Malpractice Crisis" which was first published in 1975 by the
National Conference of State Legislatures and Georgetown University’s Health Policy
Center as Part of a report entitled”A Legislator’s Guide to the Medical Malpractice Issue
which is attached as Exhibit 3. Barry Keene, legislative author of MICRA, tells the story
from the California Legislature’s perspective and recounts the difficulties of enacting tort
reform in the face of intense pressure from the contingency fee trial attorneys.

California’s medical tort reforms have worked in spite of strong pressure from the trial
bar to overturn them in the Courts or Legislature, Enclosed as Exhibit 4 is an article
appearing in the California Physician. June 1991, titled, "A MICRA Retrospective,” that
glves a retrospective of MICRA over the past decade and a half. As the article
emonstrates, real savings did not occur for many years until the California Supreme
Court upheld MICRA in"1985. Because trial courfs refused to apply MICRA before the
Supreme Court ruled on the constitutionality of MICRA, insurers were unable to report
savings from tort reform and malpractice insurance increased in cost during the early
1980s. The MICRA debate was flnaIIY ut to rest in 1987 when the “California
Legislature refused to repeal or weaken MICRA. Since that time, California trial courts
have recognized MICRA and pollcy_holders have received substantial "MICRA" dividends
amounting to several hundred million dollars. These MICRA dividends were paid by
California’s physician-owned insurers from loss reserve savings in the late 1980s. During
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the 1990s, California 8olicyh_ol_ders have had almost no rate increases and continue to
receive substantial MICRA" dividends.

Medical tort reform has been recognized as a key component of health care reform in ail
but one of the major health care hills introduced in Congress. Experts familiar with
health care costs believe that physicians have fcieen compelled to undertake expensive
dla?nosu_c and treatment procedures in order to avoid the risk of unwarranted medical
malpractice actions. Commentators call these practices “defensive medicing” and
calculate the cost in billions of dollars annually. Exhibit 5is a report by the respected
health care consulting firm of Lewin-VHI that'estimates medical tort reform may result
In savings as hlg_h as $4.3 hillion per year. All of the managed care proposals before
Congress inclu mcq the Clinton “Administration bill, contain medical tort reform
provisions. The Coalition for Effective National Medical Liability Reform advocates
California’s MICRA reform as the blueprint for effective tort reform. _Its pamphlet
entitled, Without True Medical Liability Reform. Health System Reform Is Just a Mirage,

IS attached as Exhibit 6.

Also enclosed are copies of the MICRA Information Manual dated JanuarK 1, 1993
prepared by the Californians Allied for Patient Protection, a coalition of health care and
other organizations dedicated to the preservation of MICRA. These materials provide a
convincing argument for medical tort reform arid the benefits that will be provided to
Alaska citizens by a stable marketplace for medical malpractice insurance.

In conclusion, if the Alaska Legislature enacts a comprehensive package of tort reforms
along the lines of California’s MICRA, the rate of increase In the cost of medical
malpractice insurance should over time be brought in line with other states that have
enacted similar tort reform. Tort reform should also help eliminate the wild swm%s_ In
the severity and frequency of losses which will foster a stable marketplace for medical
malpractice insurance in Alaska.

Very truly yours,

PRH/1I

Enclosures
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be:

Jame-s A. Affleck, M.D., NORCAL Mutual Insurance Company
Brad Cohn, M.D., Medical Insurance Exchange of California
Martin Hatlie, Health Care Liability Alliance

Rogler Holmes, Biss & Holmes -

Harlan Knudson, Alaska Hospital Association

Jay Michael, Californians Allied for Patient Protection

J. 'William Newton, NORCAL Mutual Insurance Company
Ray Schalow, Alaska State Medical Association

Art Stanford, NORCAL Mutual Insurance Company

AL Tamagni, Alaskans for Liability Reform

David E. Willett, Hassard, Bonnington, Rogers & Huber
James O. Wood, Tillinghast
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ProductLiability T ort
Reform N eeded Now

Calvin  CampbellJdr., President
curd CEO, GoodmanEquipment Cor-
poration, b\testimony on the Fair-
nessin ProductLiability Actof1993
I&R . 1910)before an Energy and
Czinmerce subcommittee-

I can thinkofne isse of greater
importance and concem tAmeri-
can manufacturers than product lia-
bility tort law reform. Hie cunrent
product lihilitysystem, patchwork
Innature and lacking unifomity,
deters inovation, results in lostop-
portunities forJob growth, and im-
pairs sighificantly the aoilityof
American manufacturers to compete
against siaffoopetition from enter-
prises based in foreigh countries.
For sraller conpanies, these effadts
are megnirfied.

Runaway tort law results inun-
toward consequences inancther
group aswel - the consumer . Al of
us pay more forgoods because ofa
hiidden “torttax’ that imballanced -
ability law has placed 0N Arerican
consumer products. Forexamle,
the American Ladder Irstitutere-
ports that product liability costs ac-
count for 20 percertor more of the
price0f the ordinaryhousehold
stepladder. You and 1pay a similar
“tarttaX’almost every time we pur-
chasean tam.

Another effect of Imbalanced tort
law relates tothe prirciple ofjoint -
ahillity, sometimes called Jointand
saveral IEaility, which alloxs a mini-
mal ly at=fault“teep podet” defen-
dant, for instance amanufacturer,
tobe held licble for the entire aost of
an injury. Because ofjoint liality,
manufacturers of ussful and needed
medical devices and other products
face difficulty dotaiining the raw ma-

d 9*.

tarials necessary tomanufacture
treirprodicts. The saveral lality
fornoneconomiic damages provisian
inH_R 1910will help toalleviate
this prabllem.

The ailityofmanufacturers
compete inthe intermatiaal market-
place also schalleged by the prob-
lemof "log-tail” 1Elity. Copitol
goods manufacturers in the Unirted
Statesare exposed 1o lality for
products thatwere manufactured a
\ary, very Jong time agp, An exanple
ofthis problem comes from Harris
Corporatian, whiich in 1985was
forced todeferd a product lihility
case broughtt by a Pernsylvania
workerwhose hand was saverely in-

Jured ina printingpress thatwas
manufactured In the 180s, Al-
though the product had been modi-
fied significantlyover the oatury, a
Jury rendered averdictacpinst Har-
ris In the amount of $637,000.

The machine tol Industryalso
ishurtby the aunrent law, Cases In-
volvingveryoldmachine toolsresult
insusstantial legal costs and put
American machine mol builcers ata
disadvantage wirth foreigh competi-
tas. Grerally, foreign companies
do nothave machines in this coun-
tythataeoer23 years'old. There-
lichilityexposure and pay lorer I’
biktty insurance premiums than
thelrArerican counterparts.

The European Community has
resohved this prohlem farmanufac-
turers by esteblishinga 10~ year
statute of repose, whilich placss an
outer time limitatdanon Iragation far
diproducts. The moderate statute
of repose contained InH.R 1910
would estzblisha 25-year limitand

fUily.UtA , _ fc-, tl.

would apply onlly 1 injuries result-
ing from cgpital goods forwhich
workers”compensation barefitsare
aaildle. This assures thatno
claimartwill go uncompensated for
aworkplace injury caused by a capi-
al goad.

The workers™ compensation off-
setsection inH.R 1910 dirifiesthe
relatiaship between theworkers*
compensation systemand the prod-
uct lehilitysystem by providing
rules thatkeep these systens sepa-
rate, minimize legal coots and pro-
mote safety.

Qurrently, inmost states, an
employer CdN take dll action thet
causes aworkplace injuryby, farex-
ample, removinga guard fronama-
chireto I, reaulting inan injuyto
an employee. theemployee fiksa
lawsuit against the machine tol
builder to dotain a recovery Inaddi-
o oworkers”campensation, the
enploye™ can join in thatactia, us-
inga "'subrogation lien." ifthework-
asauit ksuooessful, theemployer
can recover all of themoney ltpaid
inworkers* compensation, even
‘though the employerwas a principal
cause of lireaccidotd

Under the approach inH.R
1910, amachine tool builderwould
have an opportunity to sbrogate the
emloyer”s subrogation lien ifitcan
be proven by clearand convincing
evidence that the accident ooourred
because o f the employer™s fault,

Insum, H.R. 1910 would restore
faimess and provide uniformity in Ii-
aoility lav. Htalsowould promote jab
growth and cortinued econamic re-
wery. aud positicnArerican erter—
prise tocompete effectively inthe
gldel marketplace.
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To Vihom It May Concern:

| 1t s lay understanding' that KB 292 would severely limit
Alaskans' right to recovery from accidents and negligence.

In 1988 and two others sufferded massrve 3rd. delgre
500 |galon propane il an exgosron near b
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This accident wa | improper handlrn of a
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rom the tark BEFORE moving it, as is required.

My burns and skin grafts have healed now, but | will never be
the Isa e, as | am sure you can understand.
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0S{ raumatrc tress rsorder ? h urrace.
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| still have flashbacks and nightmares of amputation and death
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fc would be my recrrmaendaticn for industry to be regulated by

i
tricter standards %Pd he made to foll?,w exIstin shand.a ds.. In
plnkon this would xirait the negligence and the injuries t

S [

0 ,

Alaska's work force.
Let's stop the negligence/ not prevent the fair recoveries for

ihjvired Alas&dpns. I P

| believe that HB 292 is completely unfair to .innocent victims
in Alaska.. It would have serious consequences to the citizens of
Alaska, your constjtuents. | strongly urge you to vote against
sucl tort reform bills.

Your response would be greatly appreciated.

.
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ATTORNEY AT LAW
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P.0. BOX 70348 TELEPHONE (907) 266-4280 OF COUNSEL
527 4TH AVENUE FAX (907) 206-4281 BARRY W. JACKSON, ESQ.
FAIRBANKS, ALASKA 99707 FAIRBANKS OFFICE
(907)452-5748 (907) 456-7791

February 11, 1994

Representative Brian Porter
State Capitol éMSBlOO)
Juneau, AK 99801-1182

RE: H.B. 292

Dear Brian:

Please oppose H.B. 292 (L &C). It proposes no attorney fees for
someone who gets run over by a truck on a crosswalk.” This s
absolutely crazy. That person has an absolute right to attorney
fees as part of his costs.

g should a banker get attorney_fees when he sues you, ¢:? a note
an |njure person cannot. “The oply people who will benefi

erit
rom this® are ‘large  insurance carriers., It is a fact that
insurance carriers will not settle Iarqe claims even when liability
is plain unless the mg)ured partiesl damages go far beyond the
pohcz limits. | have Dbeen in personal injury Cases for 28 years
and the foregoing is fact.
Also putting a $10,000.00 limit on the loss of a single person's
life, if he or she has no dependents is draconian. “Think about
some drunk driver killing a single son, daughter or grandchlld
Please put this bill in file 13, We have been tort reformed twice

already. What we need is an insurance reform bill
V. ry truly yours,

"John W. HendricksLi'
kmp



JVlasha (dourt
Ahite of Alaska

OFFICE OF ADMINISTRATIVE DIRECTOR
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Stall Counsel (907) 264-8228

January 24, 19%4

The Honorable Bill Hudson
harrmg House L abor and
ommerce Committee
State Capitol, Room 108
Juneau, Alaska 99811

Dear Representative Hudson:

Thank you for g’vipng me the opportunity to testify o House Bill 292, relating to cvil
act?onsyon Novg Bg 99£p y J J

As | stated at the meeftrng ‘he supreme court enerally dges not tﬂke a gosrtron on
Igrslatron Passaoe of |€gis atron 1S amattﬁro 8 cpolrc% WhIC our onstrtu lon

estotg [ eersaure eexeptrﬂ trsgeera ruersvaen
e 1S datron Irec ya etstern rna rnrstratrono e courts. " T emaéorrt of H

oes not rntot cae ecourt takes no position on those se trons?
te I[l. Ho ever ﬁ dp etoc an eo e Important courtrule Civi Ru 8
syit 15 entit

. As you know, l-na rule ro that the pr var ?partyr ?rvr
to [ecov raRortron ItS at orne ees. 92 would repeal Rule 621 Htort CaSES.
| have been instructe ‘r eﬁour to state ItS oﬁgosrtron t0 t}hrsc ang This
Posrtrc"r 1S not gaken Ightly; t rs |% e first time In many years that the court has
ormally opposed a charge to one of its rules.
Inave revrewed the maenassubmrited Rythe rou "AI skang for Liabilit ReJorm "
e stated justi fatron or e repeal of Rul rs 0 "requce rtrgatroH Costs and court
(t],me and streamline thF civil process ore erenri aimess.” The supreme court
Isagrees that this would be the result of the repeal”o RuIe 82.

RuIe 82 and ItS predeces[s]ors have been ar]ounot AI ska since 1884 S0 we h ve ha%
00d oglo unity to see now It works. The rule ncontrnuous revrse over 2
9%3 esuPreme court completed asubstan(ra mu tr ear revis npr cess In u

atest revisions were Intended to ma ethe ope atlon 0 terueeven more
fair, and We believe that this goal has been achieved.



The Honorable Bill Hudson
January 24, 1994
Page 2

Inav rg/ basic sen%e Rule 821s a rule which recognizes the reaIr 2y of attorne fees,

sarea]n erent ?art ofaﬁg civil | uchesstem has a dual &ffect; it
ro r es Eartr compensation ftot Ipart \g Frlawsurt and It streamlines the
rvr Justice process. ~ These effects are manifested as follows:

Frrt Rule 82drsc ura es unfounded. lawsui sbx (Plarhhffs eIatrvehy few, glarntrf[ska[
er to Ver sS a rrvoous Case arnsta\ efendant | ther v¥ at It IS ver P/
Eraf | end u ayr a Su stantra amount In ttom/ ees to the de Fndan

ule 82'wee sout ose plaintitts who know that their claim has no real merit.

icond, Rule.82 qi esa laintiff a pe rsona staern lawsuit.  This Bersonal stake
oHId otherwrseb ackin rnacase ereteparntrf Was . re resente ?/an attorne
Wit aﬁontrﬂgent ee arr ement sr nrfrc nce of vrn teparntff erson
rnancra stake 1S thata trffrs more rke |sc ose i (Ygea por tso hi case

S b ki el e
FOCESS, Iy t r]e em SI? awa mpathy, reve (?rso ca %
ases Which are va uated fairly an ear y the %1arnt and his attorne)P are more

likely to settle early.

Third, Rule 82 makes it more likel that rnsuranec anie ersetltl claims before
hhe hrrrng of lawyers or the filing df lawsuits 1S ceary%a the com any
as an economic ‘Incentive nof to"aljow the arntrtto Ile a suit e
rnsurﬁnce companies an extra rncentrve foe uaéecarms earl\% a}r]rd farr Wrthout
82, the Insurance company .of a potential defendant cannot, without InCurring expenses
to &tsfellf srlt aroutnd and wait to see If the plantiff If serious enough to hire &n attorney
and file a lawsul

Fourth, Rule 8 aIIo a}ntr S Wwith sm | ases to bring them. Understand that
tthne eneraI dle cases un er 200 or $30,000 on acontrngent ﬁe
aSII ainti souave WO a%tgtrltvee sto tr{]ea torlrlr allﬁ) bacusrp%keaertet]o ar% arrs
reafityes tHata arntr not hle)a c?arm forasrh fl trnt If he knaws that he wrﬁ
8? rgzrvrnﬁ ostri rt toaIa rest the |arn Iff wins, the
t will pay at |east a portio ofthe Poarntr i F outR e 82, defendants

wourgy h an rrteentrve t? gnore merr%? s small claims, ecause they know tﬂat It
wou not e economical for'the plaintiff to hire an attorney.

Fifth, Rule 8 dEcoura marﬂrnaLap alsb 1the Iosrng Parn){ Borderline appell ﬁte
rounds. can rgar against t % Fe awar 0St_ Insances. 1S
echanism, terueagarn prompts a rea rstrc evaluation of the merits of the case tefore

an appeal 15 filed.



The Honorable Bill Hudson
January 24, 1994
Page 3

Cinally, in a very hasic sense, Rule 82 is fair. In each lawsuit there is wmner and a
osery art})// Rasac?al orad?gense tlgat IS vafld and tfle other CP? uIe
82 ensures t at Jwee preva| 1S, ﬁt |east lﬁartlally compensated ort ecos ?

orosgﬁgﬂﬂ forl f tttor%esmstf eéngo?et [ ; 832|bl(te ?or Lnergrr}ﬂ ﬁéycéss ssooi%
awsuit in which it sﬁou’]d never have heen inv vedS r}]e court does notqbe leve tﬁatt IS

|s a fair result.

Thank you for your consideration. Please advise if you have any questions or
comments.

Very truly yours,

Chrlst nsen 1|
Staﬁ‘ ounse
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Karl Ludk./ Director

Division j£ Occupational Licencing
3601 C Street

Anchorage, AK 99503

Dear Mr. Luck

Post-It"Ibrand fax transmittal memo 7671 |«ofpaii— »f

I am writing this in response to proposed Ie?r slation entitled,
edrcal Prac ice Parameters. have soma sg rtrcalnt concern*
about this ISlation. Notwrthstandrn tential coat, X «r

mor%t en con erned about what rm act regu ato 8 actrge standard*
9 t have ou t e constantly %rng practice medicine. | am

vafy concerned that reg ul t “rctrce of medicine will
create more of a nightma re han ths problem it is trying to solve,

X am not in favor of thia Iegrslatron

Who ahall for this committee reRresentrn medical specialties?.

And of ¢ use what shall be the reimb(rsement? . since the

parameters muet be revised _every 2 )rears thia will incur aa

ongoing significant expense indefinitely,

Some ipnovative rndrvrdua] Ho_are on. the cuttrng ed re
accuse of quackery, and t en t err ractices ara em race within

th year Othere mi p] ractrcrng current %epted
stan ards which may find emsev s outmoded eyen thougn .the
ractice is still bein done Axe we, t0 have C00KDO k edicine?
ne .of the fears o aesron IS that he CIrr_rton
admrnrstratron Wrshes to set up how medicine should be pra trced
with fet form of treatment for each diagnosis, That |
rmpossrb Each patient Is a human being with different
parameters and muat be treated individually.

x fee] there ar _other f ar more appro]prrate WayB to deal with the
Bractrce % Ine. grrv te g Vsrcra | would be hdap% to
Iscuss this wrt any membr the fegislature concerne out
this issue.

The language ip this legislation is gu te oad.an nguests an %’I
enchp SSI ocument. ° | cannot see eva le dr reasonca_ e
maeheni&m rch t at can appen t e Aaska State Medical
Board or .evén Aas g ¥srcra(§t his would k us to dndertake
the writing of majo ical textbok t rovirtually every
specialty requested

sincereiv.

,F&?abs ra Js%?;(trng)térlendicl\éltlDBoard Member
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A Few Comments About Tort Reform and Medical Negligence

By Lawrence D. Weiss  December 1993

MEDICAL MALPRACTICE

_ Medlcalntamracu e |
ients by a variety of he
S ns Neglﬁent physicians may
ncompetent, or otherwise "u bm to exerc|
rskill in the treatment o patients, T
hysician neg Wence range from no effect
isability eath. From a public health
Issues |nvoIve the neghPence of the physm
consequences for the ient. In other 'words
structures or processes detect and deter med
p y3|C|ans from harming their patients, and what
% obstacl s to the detection and deterre nce 0
g3|C|ans What patients are at risk as
what are the consequences for those pa|
|

The media image of medlcal malprac
predomlnantw forméd and conditioned no
perception of ntamraCUCe but rather b
involved with the financial consequence
These SOCI | institutions include primari
industry and phy |ans through their prof

| | alpractice is commanly
0S flhalpraCUCe |n%
e

reatment of
uding

n i
drug impaired,
e

atients
hysicia
et a e judgement
uences of
%ermanent

ive the key

:
;
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%e
(e |
of m
| ly the private insurance
ph essign's*!-~organizations.
med |
hi
0rt c
c

a
N
t discussed in che
urance premiums and
fe t| control of

In d ical injury and

Sic
ca
c gh c
th reform rather thap the e
Nn lans and he oIIthey tak
ublic health institutions in both the private and public
sectors are starved for resources and have minimum access to the
powerful media machin esthatchum out public opinion. On the
other hand the $1.8 trHIt insurance Industry. (Weiss 1992, 1U

and the American Medical ASSOCIaUOH engage legions of pubh

relations flacks, hundreds of lobbyists and scores of millions of
dollars each yearto influence the "media and g ublic o n|on
This uneven access to the media dunng the last couple of decades
has resulted in a highly skewed publi perce ption of the various
Issues related to meédical negligence an racn% A a
result the public discussion "has been h eaV|% wel ted veted
Interes ts wielding ideological arguments e brtg t of
non-ide Ioglcal résearch and analysis han-Knnn
from most public discussion.

1 279-0300 IFAX

UOX 101003

442 WEST OTIFAVE.. SUITE 202
ANCHORAGE, AK 00510
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Magnitude of The Medical Negligence Problem
Until the last few years the only major piece of research

addressing the relationship between med|ca| negli ence pat|ent
Injuries, and malpractice claims was a study conducted in the
mid-1970s publlshed by the California Medical Association (Mills
1977). In that study a convenience sample of nearly 21,000
medical records was analyzed for evidence of medicdl negligence
This study revealed a negligence rate of 0.8 percent, ol about
eight _injuries due to mediCal negligence for every 1,000
hospitalizations. [t was estimated that only about ten ?,ercent
of those injured as a result of medical negligence ever filed a
claim for damages (Danzon 1985 19).

A more recent and methodologlcally stronger study confirms

the magnitude of the medical negligence problem and suggests that
a much smaller fraction of those injured_seek compensation than
was indicated in the California sttugly The Harvard Medical
e

5
0

Practice Study (H|att lyay| selec a"random sample of
pprOX|mateI¥ 31,000 records_from 51 hosp|ta|s in ‘the state of
New York in the year 1984. Teams of physicians evaluated these
records to uncover injuries caused by medical negligence, 1.e.
"the failure to meet Standards reasonably expected of the avera%e
gly)m lan, other prowder, or institutio n (Hiatt et al. 1989,
, The Harvard study revealed a medical negligence rate of 10
in every 1,000 hospitalizations, somewhat_higher than the _
California study (Brennan et al. 1991). The |n{u,r|es included in
the study were at least serious enough to result in a_longer
hospital sta%/, disability upon discharge, or death. Further,
prolectln% their findings to the entiré state of New York in the
year of the study, the Tesearchers estimated over 27,000 serious
Injuries due to met *:al negllgence amon 26 million patients
d|schar%ed from acute care “hospita ese progected injuries
included nearly 7,000 deaths and aImost 900 caseS of permanent
and total disability. Table 4.1 summarizes the relationship.
between adverse events (injuries or illnesses caused by medical
Intervention) not resulting from negligence, adverse events
resulting from negligence,” and the resulting litigation.
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Table 4.1 Negligent Injury and Resulti Litigation
Of Eqvegry 1006 Y—Iospna |e%ts !

9,630 will experience no adverse events and

370 will suffer adverse events, but

270 of those will be without negligence. Of the
100 negligent adverse events, in

98 no claims for compensation will be made. Of the
2 claims made, only

1 will receive any compensation.

Source: Saks 3993, 9. (Based on findings of the Harvard Medical
Practice Study)



DRAFT Comments to: Larry Weiss ((Q07) 333-5862 - 5862 Kennyhill
Dr. Anchorage AK 99504 (Professor of Sociology, UAA)

"<
X
D

"<
—t
o

ﬂ
O D O<

Ty
andard
llgence
d much,
[

California study (Danzon 1985& found that an
of those Injured by medical negligence never
vard Medical Practice Study found that more
e injuries caused by médical negllgence
allpracuce calm gLocallo et al.,” 1991).
tigators observed tha

stice system only infrequently compensates
ts and rarely i1dentifies and holds health care
untable for Substandard medical care....T

malpractice I|t|gat|on is unlikely unje
stems and procedures, upported by the B_u
are |nst|tuted to guarantee ? ofessional accountani
patients (Localio et al. 1991, 250).

Detection and Deterrence
There 15 an extensive array of institutional structures

nN<< O T —+

a
t
m
at

m—ho:

across the nation with the nomindl purpose of deterring, .
limiting, or terminating the practices of neghgent physmans
Nevertheless, nationwide pro*ectmns based on the Harvard Medical
Practice Study (Brennan et al. 1991) as well as other tudles
(Wolfe 1992) indicate that physicians cause 100,000 to 300,000
serious injuries and deaths every year resulting from medical
negligence. Clearly these facts put in serious question the
actual effectiveness of institutional safequards.

Hospital Peer-review Committees Hospital] peger-review
committees have the benpefit of knowm% the professjional strengths
and weaknesses of physmans W|th hom they share hospital
privilege The |n Imac hospital setting, however, makes
effective self-regulatio amog friends and colleagues unlikely.
The threat of surts against individuals s|tt_|n_q, on the peer-
review committees adds to the obstacles inhibi |n% effective
detection and deterrence f negllg ent Bhysmans y these
committees (Schwartz and Mendelson 1989, "1342). In 1991, for
example, American hospltal sanctioned only 750 ph1y3|C|ans with |
restrictions lasting longer than one month’ (Wolfe 1992, 1). This
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Is the equivalent of 1.25 such sanctions for each 1,000

ysicians. Contrast this rate to physician- mNnedtnamracUce
e companies which terminated insurance for 6.6 physicians
0 due to medical negligence (Schwartz and Mendelsdn
5 e latter Case physicians are personally liable
I maipractice, in the former case they are not.

n% Boards . At the state MVeI li enmng boards
0 investigate and dISCI ne P ysmla for

as well asothergro ems mlat 0. to their

cine. A maximum of 5 per 1,000 physicians

been disciplined by state boards in a any recent

igure is a fraction of t for serious

flons such as license anon or suspension.
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claims for malpractice filed against them may be rigorously
evaluated by peers, outside consultants, and underwriters.

Sanctions agalnst neghllgent physicians may include
additional surchdrges on t eir insurance premiums, deductibles in
the event of successfu claims, restrictions on practice,
additional training, or the termination of insurance. In about a
th|rd of the cases, however, the latter sanction takes the form
resignation from part ownership in the insurance company
there for terminatjon of coveragea under 8ressure from the
ance company. Schwartz and Méndelson , est|mate
In 1985 state boards suspended or rev%( gl he |censes 0f
0
ca

f—l-f—l-@

of all practicing physicians, han one per

use of incompetente of negligence. During the same
|C|an -owned insurance companies terminated Coverage for
1,000 member physicians due to medical negligence.” In
ords the maximum sanction was applied by the physician-
insurance companies. over elgzht times itoré frequently than
aximam sanction applied by state boards.
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Practitioner Data Bank. The nominal purpose of this data bank is
to collect and dissemipate information about medical malpractice
payments and a range of adverse professional actions involving
physicians and oth®r health care practitioners:

This sklstem..,was created to help meet a national need to
restrict the ability of incompetent practitioners to move
from state to state without disclosure or discovery of the
prractmoner's previous damaging or incompetent performance.
he data bank contains information on adverse actions taken
against a practitioner's license, clinical privileges, and
professional society memberships, as well as information on
malpractice payments resulting from Jud%ements or
settlements (U'S. General Accounting 1992b, 2).
Unfortunately, the political compromises made during the

formation of the data bank legislation have seriously flawed the
use of this information to protect the public's health.  Congress
refuses to allow disclosure to consumers of any information that
ml?ht reveal the identity of an individual practitioner. The
ony_orgianlzatmns allowed to obtain this information are
hospitals and other health care entities, professional societies,
state licensing boards, and individual practitioners. Of these,
only hospitals are actually required to query the data bank when
hiring, ?rantm? clinical privileges, or evaluating [[)hysmlans.
Despite the stated major purpose of the data bank, state
licensing boards are not required to evaluate data bank
Information prior to grantm% new licenses, A recent study by
the U.S. General Accounting Office (1993) found that the data
bank's effectiveness is further hampered by long delays in |
providing requested information, lax security régarding sensitive
Information, inadequate federal monitoring of the data” bank
contractor, and poor planning for the data bank's future.

a
Verifying Physicians' Credentials  There is no sin

e,
public source for “information about physicians who have geen
disciplined because they were drug impaired, incompetent
negligent, unethical, o en?a?ed in criminal behavior. —Most
state medical societies will Telease a Jist of names of,
physicians that they have disciplined, but that list will not
contain the names of physicians who have been disciplined by a
myriad of federal agencies, other state medical boards, hospital
péer review boards, "or a number of other institutions. The
closest thing to su™h a list that may be as accessible as the
local library is a book updated every cougle of years under the
title Questionable Doctors (Van Tunen 1991), produced b% Public
Citizen Health Research G,rouP_, a consumer advocacy Ralph Nadar
spinoff group. This publication lists in one source physicians

8
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who have peen disciplined by several federal agencies and most
state medical societies.

Whrle rt is almost impossible to find out if P articular
phr{src been disciplined by all of the institutions that
poten |aI|y mrg ht do so, it is eve more difficult for a person
seeking health “care to verify tha physrc an has the training
and experience that he or she cIarm n a study conducted by
Reade and Ratzan (1989) their co nclusron was that "obtaining
access. to complete up-to-date, and verified information about
physicians Is but impos Sstle "

Physicians listed in t ¥ ello p es of the phone book

t grcally are free to lis r t about whatever the% ant.

The phone companies typrcaly run no rnd ependent checks on

state licensure or specialty” credentials Tlisted.

Many state or county medical societies do not << eg]f --|tly

verify biographical informatjon given to them b ' tans

such ‘as medical school, residencies, or board certi |cat|on
Whether they verify such information or not, often medical
societies will not release crucial information to the
inquiring public such as whether or not the physician is
board certified.

The 23 specialty and subspecralt boards of the American
Board of Medicdl Specialities (AB are wildly inconsistent
to public inquiries, about boar certr ication and other
information concerning the qualifications of member-
Physrcrans Some released all pertinent information over
he phone, but most did not. Some would release such
information only to hospitals, or only to mailed inquiries.
Some would only release ‘information with a signed release
from the physician, and some boards referred ‘inquiring
members of the public to the library, often to a cop %
Marqurs Directory of Medical Specialists (Amerrcan eard of
Medical Specralrtres 1991-92)

The Directory of Medical Specialists I theory 0n|g lists
Physrcrans who are board certified. A seriouS problem with
his compendium is that, for a number of reasons, a
Bhysrcran who is hoard certrfre |n a specialty area may not
e listed in here. Finally, onl% oard certrfrcatron,rs
independently certified. Ot er |o hical information,
for example tegarding residency . a e owshrp trainin
smply reflects what the physrcran indicated, and is not
independently verified,
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The Anwencan Medical Association di r ctory does contain

ver||e |nf0Hnatmn about state licensure, medical s¢hool,

sPeC|aty board ce tH|cat|on butthe d| ectory Is not
eas . 1S heav |Iy IH? It qU| e Fser

unf r|en ., and can be qU|te mls eadfng to the lay person.

In addi t n the directory provides no information’ on

advance d training or certification in subspecialties.

State licensing boards verify training and ce Hlfcanon

information to a greater or Tesser degree initially, but may

not verify additional information given durlng licensure
renewal, for example about advanced training.  State boards
vary in terms of how much information they will release to
the"public, and under what circumstances.

Sleep-Deprived Medical Residents.,  Residents are typlcaHy
recently graduated medical students who are d0|n% one to  four
years of additional clinical tra|nlnq, LJsuaIY on the house staff
0f a hospital. Residents are terribly exploi ed, working 100 to
120 hours per week or more, and often” working up to 36 hours
straight with no sleep or only a %UICk naB A S, Genera
Accounnnﬁ Office 1992a). A substantial y of research dating
back to the early 1970s ‘supports the common Sense assumption that
fatigued residents are likely more prone to medical rsgligence
than well rested physicians.

The Accreditation Council for Graduate Medical Education
6ACGMH accredits the nearly 7,000 residency ngrams acmss the

nited States. For several years during the laté 1980s ACGME
the AMA, and the Association of American Medical Colleges ([AAI
worked together to develop aDcreditation standards that wou
limit the excessive hours t%p|caily worked by medical residents.
These efforts were opposed by the American Boards of Medijca
Specialities ﬁABMSﬁln particular the six sur|calspemaHy
areas of the 24 medical specialities in the ACGME.. Only one of
these six surgical sFeC|a|H|es restricted the maximum number of
hours a resideént could work per week, only one of them limited
the nymber of days ger week a resident had on-call duty, and only
one of them required a minimum of one day per week off” (U.S.
General Accounting Office 1992a, 45). The sur%|ca| specialities
wanted vxrtually ho restrictions on'their exploitation of medical
residents.

Nevertheless, as a compromise ACGME finally adopted the

following language the end of 1991:

ot 15 desirable that residents’ work schedules be

t
designed so that on the average, excluding exceptional
patient care needs, residents have at leaSt one day out of

10
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seven free of routine respon3|b|||t|es and he on caII in the

hospital no more often than every third night.

Genera I Accounting Office 1992a,” 3)

_ This sounds like a mushy e,(huwocatmg statement because it
is. Under these %mdelunes fesidents can sf|ll work 96 hours or
more per week, The guidelines are the result of op(Posmon o a
more meaningful policy by the surﬁ]mal sRemaltles f the ACGME,
the American Board of Sur?eons, and the American College of
surgeons. surgeons ohbjected to any ACGME regulations on the
basis that "such limits interfere Wwith the develo(Pment of the
resident’'s sense of commitment to the patient and impede the
continuity of care necessary for patient safety." (U.S. General
Accounting Office 1992a, 3). Apparently severé fatigue and
stress, and the resultant increased risk of medical negl|gence
was not thought to interfere with "patient safety" to 4
significant degree.

New York State is the only state_that attempts to regulate
the number of hours residents work. The impetus for this
regulation arose from a 1986 New York countY grand Jury
|nvest| ation of the suspicious death of eénager admitted to
New York Hospital who was treated b% two overworked and
undersu ervised resi dents. New York limits residents to 80 hours
per week, averaged over a four week period, The state also
requires one full day off each week, a minimum of eight hours off
between scheduled on-duty assignments, and a specific level of
supervision, The add|t|onal personnel reguwe to replace the
medical residents now limited to "only' hours per week cost
the hospitals of the State of New Yor an estimated $227 million
the first year. This cost PrOJectlon along with others |nd| ates
how W|desPread the ex I0|t 10N abundan medical
resident labor Js to the current pract|ce 0f hosp| Ib sed
angléh care nation- W|de (U.S. General Accounting Off|ce 1992a,

Unfortunately there have been no published studies regarding
why rurgeons and possibly other ?roups of physicians are so
resistant to allowing reSidents fo have reasonable working
conditions, thereby Teducing medical negligence caused by
fatigue, stress, and sleep deprivation. e additional Costs may
be & factor, but presumably that is the y of the hospital
administrator and not physicians W|th a| n respon3|b|I|t|es
or hospital privileges. “Perhaps the systemafic overwork of the
residents is seen as a kind of hazing f tu | that functions to
bond the residents to the professmn whle simultaneously .
loosening ties with patients, family, and r/fon-physician friends.
Surely an important impetus to the gross exp|0|tat|on of the
residents' time is fear by the physician-educators that their own

11
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time would be severely impacted by additional work if residents
were allowed to cut back. In any case these questions need
additional research because the medical and social consequences
of the systematic overwork of residents are so serious.

Tort Reform
The American, Medical Association and its state affiliates,

insurance companies, and the medja have combined to make the
Issues of medical malpractice and tort reform almost inseparable
In the public consciousness. A tort is a legal action
specifying:

..allegations of injury or wrong committed either against a

person or agarnst a person's R_ro erty by a party or parties

who either failed to do something that they were ob||aged to
do or did somethm% that they were obligatéd not to do

(Ostrom et al., 1993, 19).

Torts |n_?_|ude a wide variety of court actions such, as
product liabi |tay, ~automobile toTts, _gersonal Injury, libel, etc.
A medical malprdctice suit is a particular type of tort _re(iumng
a patient to show that he or she was injured during medical
treatment, that the physician's treatment (or lack of appropriate
treat,mentr)] caused the injury, and that the physician failed to
provide the 2generally accepted standard of care. In 1991 an
estimated 1.2 million tort cases of all kinds were filed in state
courts, a figure which has been fairly stable for several years
éOs_trom et al,, 1993, 19). However, only about 10% of all torts
ecided at trial are medical malpractice cases (Ostrom et al.,
1992, 81).

Or(?a,mzed Physicians' groups and the insurance industry take
the lead in a,r?umg that th&re 1s need to reform the legal °
structure as it pertains to torts, and in particular to medical
malpractice cases. Some of the commonly cited reasons include:

There is _an_explosion of medical malpractice litigation, and

much of it is trivial or unwarranted.

Lawyers' contingency fees are the cause of the high cost of
medical malpractice insurance.

Enormous, unfair settlem Snt? nare the cause of the high cost

e
medical malpractice 1In

0f urance.

The high and risin%,cost of health care can in large part be
attribUted to the high cost of medical malpractice
Insurance.

12
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Defensive medicine, the ordering of largely unnecessary
tests and procedures by physicidns trying to avoid
malpractice suits, is driving up the “cost of health care.
High medical malpractice insurance premiums are forcing .
physicians, to stop delivering babies, to reduce oreliminate
other medical procedures, and to quit the practiceof

medicine altogether.

These allegations provide important ideological ammunition
for their respective adherents. The AMA has an“interest In
dlvertln_% attention from the responsihility of Phys_mans In
committing widespread medical malpractice,” and the insurance
industry has an interest in diverting attention from the fact
that itS profits are derived from mcreasmgly higher premiums.
In other words, the insurance industry has Ristorically had,
little reason for taking .an active role in reducing theincidence
of malpractice because it has heenable to cash in“on it (Peck
1986?. Nevertheless, two decades of frequently unproven,
ideologically-driven allegations pumped UR by massjve medic, .
campaigns and political lobbying efforts have resulted in wide
spread tort reform across the United States.

.Some of the tort reforms have heen aimed at creatin
barriers to legal suits (Spernak and Budetti 1991). Many states,
for example, have "frivolous suit" penalty statutes requiring the
party with an allegedly weak claim or defénse to pay court costs
and attorney fees for the other partY, Some states have
shortened various statutes of [imitation applying to medical
|njur¥ claims, and a number of states have "good” Samaritan"
statutes giving immunity to negligent physicians who provide
emergency care at the scene.

Many states have initiated tort reforms intending to alter

the plaintiff's pburden of proof. Some of these haye increased
the plaintiffls burden of proof beyond the standard
"preponderance of the evidence." thers, such as res ipsa
loguitur ?rea,tly ease the burden of proof on the plaintiff Dby
allowing the judge to instruct the jury in certain very self-
evident cases that negligence did in fact cause the injury.
These cases typically "settle out of court.

. Finally, a major category of tort reform involves laws
signed to” reduce damage awdrds. In its most direct form,
ates have enacted capS on the economic, non-economic, and
nitive damages a plaintiff may receive from a jury. Some
ates allow defendants to pay out large awards in ‘installments
ther than all at once. For’the defendant this has the added
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benefit that the r%Iglfintiff may die, perhaps saving the defendant

a considerable su money.

The consequences of these reforms have varied considerabl
(Spernak and Budetti 1901, 13-15) , Several studies indicate that
lim its on damage awards are associated with slightly or modestly
reduced insurarce premiums, and reduced amount paid per claim.
Many of the reforms seem to have had no measurable effect on
insurance rates, claims filed or damages paid. Some of the

reforms have had consequences opposite those anticipated, For
examlole the establishment of mandatory pre-trial screening
panels has increased average claim payments by over so percent.

Most importantly, however, there is no evidence that any of
the tort reforms have actually helped to detect or deter the
widespread incidence of malpractice known to exist, Further
there Is no evidence that any of the tort reforms have made the
attainment of compensation easier for the overwhelming majority
of victims of medical negligence who never file a claim, who
never make a settlement, "and who are never_paid a penny by the
negligent physician or medical facilitv. These, however, are not

the goals of ‘tort reform,

14



DRAFT Comments to: Larry Weiss (907) 333-5862 - 5862 Kennyhill
Dr. Anchorage AK 99504 (Professor of Sociology, UAA)

Box 4.1
MEDICAL MALPRACTICE INSURANCE IN CANADA: MUCH CHEAPER

Canad|an phgswlans are sued about one fifth as often as
S. physicians despite the lack of evidence that the Incidence

f medical negli ence B S|%n|f|cantly less in Canada than in the
nit d States. oreover, their malpractice insurance costs about
ne ninth as_much as it does for U.S. physicians. The medical
alpract|ce insurance premium in Canada C0oSts on_average a mere
1.5% of a ?hysmans net professional income, There are a
number of actors that may account for why this is so:

most. Canadian provinces the limitation ?enod that is
e.period during which the plaintiff may file a malpractice
aim, is considerably shorter than in the U.S.

n Canada punitive damages are rarely awarded, and damages
0r pain and suffer ng are_considerably less than in the
U.S., due in part a nation-wide cap’

Since there is universal access to health care in Canada,
estimated costs for past and future health care needs are a
minimal component in the decision to sue, and a smaller part
of any award or settlement compared to the United States.

So¢ |aI securlty programs in Canada are generous andg
relatively comprehénsive compared to thé U.S., m|n|m|zmq
the incen'tive to sue primarily for these kinds of benefits.

Contingent fee systems are not typically used by lawyers in
Canada. This may reduce sPecuIatlon but it may also reduce
access to compensation by low income people.

Under the Canadian Iegal system losers must pay a large
portion of the winner's legal costs.

Over 95 percent of all me d|caI maI ract|ce claims are
defended by one pro nal liability association, the
Canadian Medical Prot ve Assomatlon In contrast to
undreds of associati and insurance companies in the U.S.
his concentration of resources and exRenence more
ffectively protects physicians and innibits marginal
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pite the above facts, the growth of malpractice actions
a 1S comparable to that inthe United States. Between
1989 the number of malpractice claims against Canadian
g

Ca
1
rew nearly 700 percent, however only "about one third

h
1
e
C
Des
nad
71 and 1
ysicians

15



DRAFT Comments to: Larry Weiss ((907) 333-5862 - 5862 Kennyhill
Dr. Anchorage AK 99504 (Professor of Sociology, UAA)

of those claims resulted in payments, ~The average malpractice

award was $150,640 in 1989 (expressed in 1991 Canadian dollars),
and had grown at the rate of 9.7 percent, per year I'*/ween 1971

and 1989, adjusted for inflatio The Avera%e ma' ..ctice

n.
insurance Bremmm,mcreased nearly. 15 percent per VW"ar between
1976 and 1988, adjusted for inflation.

In summary,  Canadian Phgslmans pay much lower medical
malpractice premiums than their U.S, counterparts in large part
because Canadian physicians are sued far less often. THIS
appears to be the cdse due to obstacles in the legal system to
the pursuit of compensation, and due to more encompassing health

care and social security programs in Canada, The negative
consequences of the Caradian” system are that low income people
and people with legitimate but difficult to prove cases are
discouraged from seeklntt; compensation.  Furthermore, the Canadian

system does not aRpear_ 0 he any more likely to identify and

deter negligent sician' from practmm% in the first place. |
Finally, "the rate of growtn of mad.practice claims and payments is
comparaple to that in“the U.S.. This portends controversy in the
future for Canadians.

Source: Coyte, Peter C. et al. Medical Practice—The Canadian
Experlence. The New England Journal of Medicine 324 no. 2:89-93.
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The H|g Cost of Medical Malpractice Insurance In 1991
ercial Tnsurance companies sold about $4 billion waorth of
ractice insurance. This represented a steadily shrinking
ortion of all insurance sold Dby propert¥ casualty insurers,
to 1.8 percent in 1991 from 22 percent in 1987  (A.M. Best
67) ne verK |mportant reason why commercial insurers
stagnated in the medical malpracticé market involves the
teoric rise since the mid-1970s of physician-owned medical
I6pract|ce msurance companies. These companies now_account for
910 percent of the malpractice market (Spernak and Budetti
su
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. L1). Typically their premiums are considerably lower than
rance commercial” companies, and they have more control over
s insured and how much prem|ums w ill cost. Altogether
rcial malpractice insurance, ph)(sman -owned instrance, and
|sceIIaneous forms of malpractice insurance costs totalled
II on in 1991 a out one percent of the nation's health
arty 1992). Even If malpractice insurance were entirely
e tltti stt)utld barely make a dent in the cost of health care
ite ates.

e Medicine The American Medical Associa
t defensive medicine costs $15 t |
1993) Critics, however, belie
nsive ‘medicine are a fraction of
ome critics, such as Dr. Sidney W
Research Group in Washington DC point out tha
profit from conducting extra tests and procedure
physmans may use thé issue of "defensive medici
cover or pro |t maX|m|2|nA%/|Aat the expense of th
(Hudson 1990a).. Another survey conducted in
d ts estimated that the t|me they spend a
e to malpractice litigation combined w
defensive medicine totalled $19.3 b||||0
true, these costs were only 4 percent o
res for health care services that year
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High Medical Malpractice Insurance Premiums The literature
y with studies ‘indicating that family ﬁ)hysml_ans ang
are U|tt|n8 obstetrjcs, 1.e. the husiness of

bies ?Rosen latt_et al'. 1990; Rosenblatt et al.

.. 1992). The most common reasons given are
remiums and the threat of being. sued.
s of physicians stopped delivefing
of the 19805 alone 20 percent of the
livering babies stopped doing so
Is has disproportionally affected women
ho en hardest hit by the chronic lack, of
, acticing tetrics, and dispropaortionally affected
ow income women who are often refused obstetric services by many
f those physicians who continue practicing obstetrics.

question that the cost of malpractice insurance

threat of suit have some bearing on the

from obstetrics, but the question is "how much?"

unties in northern California compared fam|I¥

iclar continued to practice obstetrics with those that

continued to Bractme medicine but stopped delivering babies
cal. 1992).  The researchers found that those™ who

ped delivering babies most often cited the cost of

practice premiums, yet those who continued to deliv

arned an average of $30,000 per year beyond the cos :

Igr_actlce remiums r%usf from the obstetrics part o |

tice. In addition, more than half those physicians who had

ped delivering babies indicated that no "specifi _

mstances" (such as lower malpractice premiums) could entice

n back to obstetrics. Of those who indicated they could be

iced back, the problems of being on call and not making as

h money as they thought they should were ajmost as important

the cost of malpractice premiums. In another study of about

000 Physmans in four western states the researchers noted

t strong tort reform legislation in all four states did not

em to be stemming the tide of physicians abandoning obstetrics.

y noted, however, that it might be too early to tell

senblatt et al. 1991),
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An summary, medical malpractice is widespread in the
merican health care establishment, but the issue of neg
hYs_|C|ans has been almost entirely obscured by the caré
Ultivated message of tort reform.” This message meets
inancial needs of the American Medical Association an
nsurance industry. Tort reform may enhance the profits
ommercial insurance industry, and may reduce the risk

sured. groups of gh sicians, but iL will not and canno
e estinmated 100,000 annual victims of medically negligent
eatment. Physicians have the technical expertise to detect

p
C
f
|
C

in
th
tr



DRAFT Comments to: Larry Weiss ((907) 333-5862 - 5862 Kennyhill
Dr. Anchorage AK 99504 (Professor of Sociology, UAA)

ligent health care providers, but the social structure of
e lic S|nq boards and hospital peer review committees is an
acle both detectiop and deterrence of negligent

tt| ers Despite the somewhat better detéction record of
ician-owned insurance companies, the social consequences of
sa n tions protect the company but leave the public's health
k. Federal efforts to protect the public from medical
egfgdhave been politically compromised and poorly
The re

e resolution to the problem of pervasive and chronic
medlcm neghgence must start with a more public, accountable

t
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process of detection and deterence. The Canadian apﬁroach of
systematic review of records by physicians from another region is
an excellent strategy. The placemént of more lay-persons on
licensing hoards and other peer reV|ew organizations would help
tremendausly, Very little work has been done in the area of
alternative forms 0f dgtect|on and deterence, but clearly it
needs to be seriously discussed.
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AKPIRG
ALASKA PUBLIC INTEREST RESEARCH GROUP

Post Office Box 101093 /Anchorage, Alaska 99510 /(907) 278-3661

epresentatlve Ron Larson _
House F|nance Committee. Co-Chairman

State XR

Ju neau 99801-1182 March 4. 1994
Corrected Letter Re: The Fiscal Impact of HB 292 (Limiting the
Liabi Ity of Tortfeasors).

Dear Representative Larson:

As you may already know, the fiscal impact of HB 292 may bhe

enormous " if 1t js enacfed. | hope that you will_ consider even the

few examples listed below in_what we "hope, will be significant

hearings in the House Fmance Committee. It is undemabl that the

State s aIreadY strugg |ng to pay for hasic services. Th pu bI|c
0

cannot af

what™ may be m|H|ons of dollars of direct

General Fund exp en |tures because, of the radical, unprecedented
changes .in the statute of limitations contained in HB 292.  The
Staté will have to pay for a number of losses which will no longer
be paid for by the pdarties who are responsible for them.

losses and injuries if it does not learn of and file sui

HB 292 will, in part, forbid a victim from recoverlng for |ts
against

a defendant within 6 years of the defendant's injury-causing "act"

This

rule displaces "the nationally uniform or near-uniform rule

allowing a victim two or six years from the date it should learn of

Its

injury to file suit. This radical rule will cost the State an
enormous “amount of money, and will place great strains on the

8enera| fund in a number of direct ways in “the event the courts
etermine that it applies to the State "as a plaintiff.

HB 292 is currently unclear as to whether it is_intended to

pply to "property damage" suits rou t b% the State just as it is
r

bum

u
the
discriminate against private citizens.
State from the detriment of P|
n
{1
le

the

compensation for its losses, when
|

rule

oug ht by C|Hzens and

bill was not intended to
—ndthat itdoes not  spare

S provision when it seeks
would deny compensation for

property (and other) dama?
esses assume ‘below fhat

|
those same. losses to private citizens. However, if that is the
intent behind the bill, then the citizens should be outraPed A
that is too unfair to be applied tothe State 1Is also too
unfair to he applied to its citizens.

or on General Fund money appropria

A Few Examples Of the Great Expenses HB 292 Will Force The
State to Incur.

First, the State will be required to re he General Fund,
ted to the 470 Fund, to pay for



hazardous substance clean-ups now paid for by
causing hazardous substance contamination.
1SCO vers hazardous substance contamination within
te a defendant committed the last "act" which
e the contamination. A truism of hazardous
ce contam|nat|on is that leaks are not found for many years
e date they be ? Also, even where contamination continues
rently it is nof known whether each particular defendant’s
stance began cau3|ng contam|nat|on more than 6 years back. The
te. will have to ay for th e conduct of these defendants because
will not he able to succeed in the impossible task of proving
¢ hazardous substance began to leak when, or when the
onsible party's last "act" ‘leading to the leak occurred.

Under current Iaw the statute of limitations allows the State
6 years (or arguably 2 years) from the date it reasonably finds out
about the confamination, or” incurs expenses in cleaning it up, to
seek recovery from the responsible parties.  NumerouS hazardous
substance sites throughout the state have been cIeaned up
responsible parties, and not at taxpayer expense, based this
widely accepted rule. It is known as thie "date of d|scovery ruIe

Under HB 292 the State will not be able to order the clean up
of many contaminated sites either hecause:

) it will not fipd out of the contamination (normall
invisible to the naked eye) within 6 years of the defendant’s
act which led to the contdmination: or,

2). attorneys for each defendant will argue that their
client’s portion of the contamination was caused more than 6

years before the state files suit, and this new legal defense
will be impossible to rebut.

As a result, the state will have to incur millions of dollars to
clean up privately contamjnated private and public property ang
waters, including contaminated ‘groundwater ~and other ndtural
resources.  contaminated site cléan-ups regularly run into the
hundreds of thousands or millions of dollars per Site. Further
average citizens whose land has been contaminated by others will
not Dbe able to afford to clean their property “up. and the
defendants, most of whom have insurance to clean up these hazards,
will have shifted their costs of doing business tc the taxpayers.
Innocent taxpayers will have to contr|bute to the ﬁeneral fund to
clean up both™ private and public properties ich have been
rendered useless, and often hazardous, %y the conduct of partie
who escape responsibility under HB' 292. These contaminate d
E erties will remain serious public health hazards unt|I the
4éaO% conducts the necessary clean ups under AS 46.03, 46.04, and
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In addition to the m|II|ons of dollars the State will have to
PI ck up in cleanipg ug progert h|ch others have contaminated,
he state will also be prevented from recovering for many other



losses. These include, for example, millions of dollars in faulty
school, office building and other construction which 1t does. not
find out was defective until 6 years from the date of completion.
This too will pose an expensive problem, as faulty construction
rarelg eqgins. to deter|orate or otherwise show itself immediately.

tate’ will often not be allowed to recover from partiés
responsible to faulty construction because it will not have found
out about the faulty” work for six or more years.

This Radical and Costly Experiment Should Not Be Attempted

The current statute of [limitations rule is fair to both
ims apd wrongdoers. It is followed in federal court, and iIn
or almost a1 states. .~ Avictim, including .the State, should
be prevented from seeking compensation for’ its injuries If it
not timely file suit after 'it should have disCovered its
ry or the "defendant's wronﬁdomg - the so-called "date of
overy _rule" T0 advance |s per|od under HB 292 so  that
ims will have, to see %a redress before they even find out
have been injured is both unjust, and will result in enormous
s to taxpayers and |nd|V|duaI and business victims.

The fiscal impact of HB 292 should therefore be subjected to
rous scrutiny in your committee. It should not be passSed until
fiscal impacts “are calculated with specificity, and
mmittee decides the State can afford these costs to enqage |
gislative experiment more radical than any attempted in the ot

D
o

e
states. The costs to the public are of course multiplied whe
IS con5|dered that all citizens, and not only the State, will b
cluded from seeking compensation for significant losses under H

Thank you for your consideration of this matter.

Sincerely.

St
Executive Director, AKPIRG

Le:

Former State Assistant
Attorney General, Exxon Valdez
L|t|qat|on Section, on his own
behalf (ph: 274-073



REPORT OF THE
JOINT SUBCOMMITTEE STUDYING

Statutes of Lim itation

and Accrual of A ctions

TO THE GOVERNOR AND
THE GENERAL ASSEMBLY OF VIRGINIA

HOUSE DOCUMENT NO.

COMMONWEALTH OF VIRGINIA
RICHMOND
Iwt

55



ArttHIIA A

September, 1983

Se Satites of Limtatios/Ryse

1 year foe trespass on the case
6-2-3%); years aal icious
frosec tion, I|b I fraud
roa |scover3 0-4- 38) 6 years for
frespass (6-2-39).

WRONGFUL DEATH 2 years (6-2-33).

PROPERTY DAVAGE 1 year for trespass on the case
(6-2-39).

BREACH CT WARRANTY 4 years (6-5-502{c))-

PRODUCT UABXL11 AYear; 10 year statute 0f r1epof# neld

unconstitutional (ankford v. Sullivan
Long. & Hagartg, 416 So.idTse, '(1982). "J

ALASKA
personal injury 2 years (_09-10-070(2»; it  fraud.
accrues on discovery (09.10,230).
wrongful death 2 years (09.55.580(a))-
PROPERTY damage 6 years (09.10.050(2))-
breach op warranty 4 years (45.06.242).
-0
NtizaA
RSCNAL  INJURY 2 XS251 (12_542(1123 ex year
(fron discovery) libel, slandar
false Irgnsofirat (12-541) and 3 v**ra
for fraud (12-543).
WRONGFUL DEATH 2 years (12-542(2))-
PROPERTY damage 2 years (12-542(3)—5)>.
BREACH OF WARRANTY 6. years - written <12-548); 3years

oral (12-543(D)).-

2 yaaral*but no acre than 12 yeare
after, the- product van first spld for

use and crtaugpan. (12-551).



ARKANSAS

personal injury

WRONGFUL DEATH
PROPERTY DAVAGE
BREACH OF WARRANTY

CALIFORNIA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

COLORADO

PERSONAL [INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

CONNECTICUT ~

PERSONAL INJURY

3 vyears (16-56-105); 1 year foe
assault. battery, false imprisonment,
slander {16-56-104).

3 years { ).
3 years (16-56-105)*
4 years <85-725).

1. year - general (includes libel and
Slaiyiar) <OCP 340(3))) if med. aal. 3
ygars from injury or 1 year froift
discovery (CCP 340.5) but if injury to
minor child received before birth,
within 6 years of birth <CCP 29), fraud
3 years frott discovery (OCP 338)) legal
malpractice, 1 year fro# discovery,
maxifouia years froco wrong (ccp
340.6).

1 year (340(3)).

3 years (338(2)-<3)).

4 years (CUCC 2725)- doss not apply to
actions for personal injury, Becker wv.

Volkswagen of America, Inc.. 125 Cal.
Rptr. 326 (1975),

1 years for all torts (regardless of
theory of recovery) (13-80-102).

See PERSONAL INJURY above.
See PERSONAL INJURY abovt.

4 years (4-2-7-26).

3 yeara for any action founded on tort
(52-577); 2 lyears fron date of injury
or discovery, injury to person or
property {negligence/recklessness,



APPENDIX B

i"rau

wanton misconduct or loalpractice).
maximum 3 years fto® act or omission

G2-539). Jc
WRONGRUL DEATH 2 years from date injury sustained or

discovered# maxiaua 3 years from act or

onission (B2-55).
PROPERTY DAMAGE See PERSONAL INJURY above.
BREACH OF warranty 4 years (428-2-7S).

gKyears fro® injury or discovery, but
no mors than 10 years froa data of
sale, lease or bailment, unlees still

within ""useful life" or  express
warranty present (1979 Conn. Pub. Act
483 Sect. 3).
DELAWARE

PERSONAL  INJURY 2 years (10.8119); if Mod. Mai. and not
discoverable within 2 years, 3 vyears
from injury (18.6856).

WRONGFUL DEATH 2 years (10.8107).

PROPERTY DAMAGE 2 years - Personal property (10.8107); *
3 years - Realty (10.8106).

BREACH OF WARRANTY 4 years ($.2-725).

DISTRICT OF COLUVBIA

PERSONAL  INJURY- 3 years (12-301<0>>.
WRONGFUL DEATH 1 year (16-2702).
PROPERTY DAVAGE 3 years (12-301<2>&(3)).
BREACH OF WARRANTY 4 years (28;2-725>.
ONAL INJURY 1 years Tfor any action founded on
negligent®; professional malpractice

accrues oL discovery (dus diligence)
(95-11(3)(@); 2 years from discovery
<du# diligence) but not more than 4
years from occurrence/incident for Med.

Mai. (95-11(4)).

X



WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WA

PERSONAL  INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

IDAHO

PERSONAL  INJURY

WRONGHUL DEATH

APPENDIX B

2 years (95-11(4)(0)).
4 years (95-UR)(@)&(h>>.
4 years ($72.2-725).

N jKyears, but must be within, 12 years of

date of delivery of caupMid product
to original purchaser (95-11(3)(e)).

2 years for general injury to person; 1
year for iInjury to reputation; 4 years
for Loss of Consortium (9-3-33).

2 years (9-3-33).
4 years (.9-3-32).
4 years (109A-2-725).

Maximum 10 yearsC*from first salt
(105-106(b) () F

2 years ($7-7). Accrue* when act.
datti®ge and causal comection, discovered
or should have been  discovered
(reasonable diligence), 648 P.2d $39;
med, 1esl. subject to maximum of $ years
fro® act/omission. ($657-7.3),

2 years fran death (663-3).
2 years for personalty (657-1).
4 years (49012-725).

2 vyears (56-219(4)) discovery accrual
for fraud (6-218(4)), and reed. sal. if
fraudulent  concealment or foreign
object (56-219(4)).

2 .xyears from occurrence, act, or
omission (G219,



reEi - _ it " h-w, e e

PROPERTY DAVAGE
BREACH OP WARRANTY

PRODUCT LIABILITY!IA

INDIAMNkK

PERSONAL  INJURY

WRONGRUL HEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

ArrnnL/iAD

3 years (3-218),

4 years - Sales <X8-2-725). 2 years -
Personal injury or death <6-219).

2 years (110-13-202); 1 year - Blander
or libel (110-13-201).

2 years (/0-2)..
5 yearn <110-13-205).
4 years <36-2-725),

2 years from date of known injury or 8

ysV'torg if unknown; in bg case mare than

12 year? from date product leavea
possession OF manufactured or 10 years
froui date of first possession by
initial owiar, whichever period expiree
earlier (110-13-213); 12-year
limitation not applicable to negligence
actions, Dintei&m v. Alliance riachlno
Co., 453 H.E.id 128 (111, App., 1983).
Constitutionality of statute of repose
upheld, Thornton v. Mono Manufacturing
Co., 425 N,E.2d. 32? (1981)

2 years for injury to person, character
Or personal property (34—1—2—2(1)) |
years for Fraud <34-1-2-1}.

2 ynacs (A-1-1-2)*

6 years - Realty (3#-1-2-1(3)). <2
years - Personalty (4-1-2-2(2)),

4 years (26-1-2-72%).

2 years after’jywse of action accrues

10 years aftgjc- fitligry of the
>roduct to Inttial user, provided that
Fiction accrue* more than @ but lets
than 10 years after iInitial delivery,
it my bo brought any tiso within z
years of accrual (34-4-20A-3),



APPgypix 8

10WA
PERSONAL INJURY 2- Y2a£$ for injury 1O person or
reputation, whether contract or tort
(614,1 4) discovery accrual for med.
mal (6 1(9)
WRONGRUL. DEATH 2 years (614.1(2)),
PROPERTY DAMAGE t year? (61«.1(4>).
KANSAS
PERSONAL INJLRY 2 years fro# injury or discovery
(reasonably ascertainable), maximum of
10-Yeaf? fram th* act (B0-513(4)); Mad.
Mal. - maximum of 4 yeare from act.
WRONGRUL DEATH 2
years from inj difiCovery,
maximum of 10 years (&5]3(5))
PROPERTY DAMAGE 2 year? fico injury or discowery,
maximum of 10 years (0-513(DN6H2)),
4 years (B4-2-7-25),
1 year (413.140<DH(@)>; 5 years for
fraud  (47.3,120(12)}, Accrues on
discovery if Tfact of iInjury not
reasonably ascertainable.
WRONGFUL DEATH 1 vear (413.140(1)0)}.
PROPERTY DAMAGE 5 years (413.120(6)).
BREAMU2E_HARSTFCNTC 4 years (355.2-725).
PMyaars (411.1).
LOUISIANA
PERSONAL.  INJURY 1 year (3A2).
WRONGRUL DEATH 1 year (3492).
PROPERTY DIMAGS 1 year (3492)_

BREACH OF WARRANTY 1 year - Salas.



APPENDIX B

6 year3 - all civil actions, except 2
years for aesaalt and battery, false fifc

WRONGFUL DEATH

imprisoment, slander, libel and .

ml. (14 S 73).
2 years (18 $ 2*804).

PROPERTV DAVACE 6 years (14 5 752).
BREACH OF WARRANTY 4 years (11 S 2-7X5).
<1* S 72).

3 years for “all civil actions*", except
1 year for assault,, battery, Hlibal.
o7 3 yearS from discovery Tor aed. 1
cr 3 years iscovery for . ml.
G101).

WRONGRUL DEATH 3 yearg (3-004).

PROPERTY DAVICE 3 years (5-101).

BREACH OF WARRANTY 4.years (2-7%5),

Ayears <5-101). #
MASSACHUSETTS

PERSONAL INJURY 3 years for tort, contract (personal
injuries), replevin malpractice,
assault, battery, libel, slander, false
irrp;isoment, etc. (20 82A and 260
54,

WRONGRUL DEATH 3 years (29 § 2) (death Rt occur
within two years ©Of death— causing
injury),

PROPERTY DAVIRGE 3 years (280 $ 2A).

BREACH OF WARRANTY 3 years (106 § 2-318).

MICHIGAN
PERSONAL INJURY 2 _years, ex 1 year for slandar or

libel (600.5305).
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WRONGFUL D&TH

PROPERTY DAVAGE

BREACH 07 WARRAZITY

WRONGFUL DEATH

PROPERTY DAVIAGE
BREACH OF WARRANTY

(pmiLMILM

MISSISSIPPI
PERSONAL INJURY

WRONGHUL DEATH
PROPERTY DAVIE
BREACH OF WARRANTY

MISSOLRI
PERSONAL INJURY

WRONGRUL DEATH
PROPERTY DAVICE
BREACH OF WARRANTY

K tfu ~ D KIoOUL

APPENDIX B

1575621356  p.ia

3 years <600.5803<flH,
3 years (600.5805).
* years (4WM).2Zr2S-.

VAvears (600.5805(9)).

A yAP> * wed mal, alll torts resultin

AaypersonaYVmJury (5%*0%%. .
3 years froea death, but po n>ore than 6
yeara after act or ,oaission (573.02)
except. 2 years if mad, rul.

6 years ((41.05),
4 years (336-2-725),

y*jyears (541,05).

fST

atisSujn» - + - 3 ~ s

(13-1-49) ovcept 1 year for
Assault, battery, maiming, false
inprisoraaent, slander, libel (15-1-35)
and 2 years for mad. raal.

6 yeargi (15-1-49),
6 ycara (13-1-49),

6 years (75-2-725).

5 years for injury to person or rights
of another (frOa discovery, if fraud,
subject to 10 year aaxisiun (516.120)),
except 2 years for libel, slander,
assault, battery, Talse imprisonment,
etc. (516.140) and 2 years fTor med.
»al. (from discovery If foreign object)
(516.105).

3 years (537,100),
5 years (516.120),
4 years (400.2-75),



o*¢ imM

MONTAKA
PERSONAL INJUR?

WRONGFUL DEATH

PROPERTY DAMMS

BREACH OP WARRANTY

WRONGFUL DEATH
PROPERTY DAVAGE

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

I NCOt-A* U 1¥375621366 P .11
APPENDIX 8

3 years for actions on liability not
founded upon an iInstrurent <27-2-204);
from discovery for mod. mal. (@27-2-205)
except 2 years for libel, slander,
assault, battery, fal*e nprischroent or
seduction and fraud or mistake
(27-2-203).

3 yeara <Z7-2-204),
2 years (27-2-207).
8 years if  written dbligation

@Qr-20-202) or 4 Tears If contract for
sale (30-2-725).

4 years for iInjury to rigits not
arising on contract (from discovery for
frad) (S-207(3)) except 1 year from
discovery for professional malfactlce
ad | year for libkel, slander, false
Imprisonment, malicious prosecution ad
2 years foe other professional
malpractice (25-203).

3 years (30-810).

4 years (25-207(2))-

4 yeara (2-725).

4 years, but within 10"year* of iInjury
or first salt, or 2 years fron ~beirng
informed” 1f asba3tos-relat#d disease
-224),

FyarS  (12.290(4) () exctpt 3 years
<iT»o0«*,Ttor ** fcaua oc "i,u’ie
fLjCears (11.190(4)).
Jyears (U.190(3)).
4 years (104,2725),

%



AmXDtX B

® ys*?S for «U P«r*onal actlons (frow

discovery inju causal
relatlonshlp) (e08: 4; v

WRONGRUL death 3 yeara (%:4)_

PROPERTY DAMAGE 3 years (508:4).

BREACH OF Sales cottract - * years (3R-A75).

3 years £rpm Injury* but dot® more than

12 years\MiftEE product left control of

rramfacﬂwer (&07-D:=2T7 12-yaar
of repose held

unconstlwtlonal Keath .

Roebuck & £g.> 464 A.2d 288 (NH

1983),
NEW JERSEY

PERSONAL INJURY 2— for inj ur)i gerson from
WFOHE] ul  act, ect default
(A 142).

WRONGHUL DEATH I years <2A:31-3).

PROPERTY DAMAGE 6 years (2A:14-1).

BREACH OF WARRANTY I-Ydars (12A:2-725),

NEW MVEXICO

PERSONAL INJLRY 3 years for injury 1 person or
reputation (37-1-8).

WRONGFUL. DEATH 3 Years (41-2-2).

PROPERTY DAMAGE 4 years (37-1-4).

BREACH OF WARRANTY 4 gears <55-2-725), But see, Chayeav.
Kitsch, 374 P.2d 497 (1952) — ocourt
qpr_)lled the 3-year period in a personal
injury  action prosecuted under
varranty.

NEW YORK
PERSONAL injury 3 yeara (CHR 214(5)); 1 year for

aseault, battery, Talse mprisomment.

-10-



WRONGHUL DEATH

PROPERTY DAMAGE

WRONGHRUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

WRONGFUL  DEATH
PROPERTY DAMAGE

OHIO
PERSONAL  INJURY

[ j»

slander, libel @GR 215); 2 years 6
months foe »ed. nal. (fron discovery
foe.foreign- dbject? (CPLR 214a).

2 yeara (EPTL 54.1).
3 years, (CPLR S 214(%)).

Sale - 4 years (2-725 UXC); Other - 6
years (CPLR 213(2)). *

3 years Cor Injury to person or rights
Of another; accrues when iInjury was or
should have been apparent
U-52(5)&(16)) .

2 years (1-53(49)).

3 years from when damage is or should
have be»n apparent (1-52<5)&(16)).

4 years (25/2-725(1)).

6 years frota iinitial purchase for use
or consurption.

6 years (23-01-16); 2 year* for libel,
slander, assault, fTalse Imprisonment
(28-01-18) and 2 years for med. mal.
(28-01-18).

2 years (28-01-18).

6 years ;18-01-16).

4 years (41-02-104).

Injury, death or damage occurred within
10 years”~fraon iInitial purchase for use

or consumption or 11 years from date of
manufacture (28-01.1-02).

2 years for bodily injury (2305.10); 1
year for slander, libel, mali%:ious
prosecution, fTalse iImprisonment and



N&OttGSVL DEATH

PROPERTY DAMAGE

breach op warranty

OKLAHOVA

PERSONAL INCIVRY

WRONGOTL. DEATH
PROPERTY DAMAGE

PERSONAL  INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

An'CNOIA 1)

med# mal, (maximum 4 years from
occurrence) (235,1X); 4 years for

fraud,

2 yearg (2305.10}.
2 2356.10); 4 vilrs for recowe
e 20 Y

’(1335%2’33 iOfl:her -2 yearls (ZrS%[,tliO%],Ship

2 years for injury to ri of another
12-503)): Zf ryyear g%TotrS assault,
battery, libel# slander, malicious
prosecution, false imprisonment
2-5®)).

2 years (12--1053).

2 years (12-603))-
5 years (12A-2-72.).

Notwithstanding other | r statutory
provisions as a result 01 tolling or
delayed commencement of running of” the
statute 0f limitations, <6l1 action* for
negligent injury to person or property
must be brgght withi~XI0 years;{rom
the date the — pdssion
complained of U2.U5U1).
Constitutionality upheld, Josephs V.
Bums# 491 P.2d 203 (1971). Action
accrues Vhen Injury manifests i1t injury
n?t previously discoverable by exorcise
01 due diligence# OTara V. Kaufg‘lan-

726 P.2d 402 (1966).

2 years (12.110(1)); from discovery if
fraud, deceit or med. mal. (subject to
5 years max. unless fraud/deceit).

3 fron death-causi inju
(:{)_yeaj020)s_ ng Jury

6 years (12.080(3)5(4)).-



BREACH OF WARRANTY
PRODUCT LIABILITY

PENNSYLVANIA
PERSONAL  INJURY
WRONGFUL DEATH
PROPERTY DAVAGE
BREACH OF WARRANTY

RHODE 1SLAND
PERSONAL  INJURY

WRONGRUL DEATH
PROPERTY DAMAGE

SOUTH CAROLINA
PERSONAL  INJURY

eyears <727250).

2. go»Eg Tcox date on which death,
injucy or daleag* occurs (frc* discovery
iIf asbestos related), hut not later
than 8 years after Tirst purchase of
product (30-905).

2 years (42 S 5524).
2 years <42 s 5524).
2 years <42 S 5524).

4 years <I2A S 2-725). But. 2 years
for third-party personal iInjucy actions
based upon warranty. See Salvador v.
Atlantic Steel Boiler Co., 319 A.2d 903

(Pa. Super. 1978).

10 _years for all civil actions
(9-1-13); 3 years for Injuries to the
person SQ—J-—14) - from discovery for
oad. ual. (©1-14.1); 1 year for
actions for word# #poken.

3 year# <10-7-2),
10 years <9O-1-13{a)).
4 year#t (EA-2-725).

Personal injury - 3 years (9-1-14);
Property damege - $ years £2-1-13);
Statute of Repos# - 10 yoan”from date
of TfTirst purch#e for consumption
(O-1-13(>>) - Unconstrtutional. Kennedy
V. Cumberland Co.. Inc.. 471 A.2d 195
R-1. 1989).

6 yoar# for injury to person or rights
of another (15-3-530(S)); 3 ytar» froo
reasonable discovery If nod. #al,
(5-3-545); 2 year# for libel. »PPndAr.
assault, battery, TfTalse mprisomment
(15-3-590).

-13-



WRONGFUL DEATH
PEKTY DAVMAGE

# warranty

SCOMTH DMCOTA
PERSONAL  INJURY

WRONGFUL. DEATH
PROPERTY DAMACGE

ABR22Ca=0EdW

30NAL  INJURY
WRONGFUL DEATH
PROPERTY DAMAGE
BREACH

(PRODUCT LIABILITY

PERSONAL  INJURY

WRONGRUL DEATH

»

APPENDIX B

6 years <15-3-530(6p>.
6 Years <15~3-53Q(3)&(4)).
6 years (36-3-725).

years for personal injury
(15—2—14(3)) g Years for other injury
to rights of r not arising on
contract and 10l fraud (52-13); 2
Y1*£S for libal, slader, assault?
or “false imprisonment

rﬁ_pra]?ce (1%?2—@55 for el

3 years (21-5-3).
(15-2-13(3)&(4>)F
6 yeara (15-2™13(D)).-
3131%35_2?:0« injury, death or damage

1 year (28-3-104).
1 year (28-3-1%).
3 years (28-3-105).
4 vsary (47-2-725).

Govermed by personal injury ad
property damage limitations periods but
must be brought within ,6 years of date
of injury, 1ID veartiksF first purchase
or 1 year of expiration of anticipated
life of roducts whichever is Bhorter

(2028

years (16.003(@)); 1 year for
malicious prosecution, slander, libel

( )-
2 years (16.003(b)).



APPENDIX B

PROPERTY DAMAGE 2 years (16.003(a))
REACH OF WARRANT/ 4 years (2-75).
PERSONAL  INJURY 4 for action* not otherwise

years
covered (78-12-25(2)y)) 3 yeara for
civil rights actions (70-12-28>? 1 ysar
foe libkel, slander, assault, battery,
false imprisoment.

WRONGRUL death 2 years (78-12-28(2)),
property damage 3 years (78-12-26{Dfc(2))*
4 years (70A-2-75),

Govermned by parsons! “injury and
property damage limitations periods
but must ba brought within 6 years
inttial  p.uccdwt or 10 years of
manufacture (78-15-3),

VERMONT
PERSONAL INOURY 3 .years from discovery (12-512(4)))
Med. Mai. - 3.years frooi iIncident or 2
(12_321)_fr«a reasonable discovery
WRONGRUL DEATH 2 years <14~1492(a>).
PROPERTY DAVAGE 3- rears - Personal (12-512(5)). 6
years - Realty (12-511).
BREACH"OF WARRANTY 4 years (9A-2-725(1}).
WASHINGTON
PERSONAL - INJLRY 3 years for injury to person or rights
of another (4.16.080(2)) - fraud
accrues on discovery; 2 vears for
libel, slander, assault, battery, false
Inprisonment.
WRONGHUL DEATH 3 years (4.16.080(2)).
PROPERTY DAMAGE 3 years (4.16,080(13&(2>).
BREACH OF WARRANTY 4 years (62A.2-725).

-15-



WEST VIRGINIA
PERSONAL INJUR?
WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

WISCONSIN

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

WYOMING

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

appendix b

2 year* <65-2-12).
2 years (55-7-6).

2 years (55-2-12).

4 years - Sales (46-2- ;2 yura -
Personal INJury 2—1%5.) Y

6 y«arg Tfor injury to character or
rights of another ($93.53); 3 years for
injuries to the person (893.54); 3
years fro* injury or 1 vyear from
reasonably diligent discovery, subject
to iiaximuro of 5 veara frctn act for med,
mal. (893.55); 2 year* for intentional
torts (893.57). Discovery rule adopted
for *11 torts, Hansen v. A.H. Robins.
335 N.H. 2d 578 (19031. = ““f——u——

3 years (893.%4).
6 years (893.52).
4 years (402A.723).

4-  years for injury to rights
U-3~105[a](iv]): 1 vyear Tfoe slander,
libel, assault. battery, false
imprisonment ( )-

2 years (1-38-102).

4 years a-3-105[a][1v])-

4 yeara (34-21-299.5).

TOTAL P. 1B



m A m erican TortR efotm A ssociation.

1212 New York Avenue, NW. @ Suite 515 e Wasq}%ton, D.C 20005-3987
AD)62-1163 - Fax (A00) 63-
LIMITS ON NONECONOMIC DAMAGES
As 0s February 194
Alaska $B00000  noneconomic damages, excluding coses of disfigurement
or severe physical |mpa|rment
California $250000  noneconomic damages in medical liability actions,
Colorado $50000 noneconom|c damages in medical lia b|t}; actions unless
court fmds clear jus |f|cat|on fo ex ut in no event
e han 000; total recovery not to exceed $L
Florida §25Q(ID/

0

$350000 roneconom|c dama es in medlcal liability actions
% limit a |es bindin arbﬁr tion ang
§ ||m|tapp estoar |trat|onc eswhich procee

10 trial

Hawaii $Mm00  pain and suffering (dogs not indude mental anguish
disfigurement, hss of_enjoyment of life, loss of
consortium). Sunsets 1996

0.

|daho $400000 nonecon c damages in personal |njurly Cases,
mcreases ecreases annuall according’ to  state's

adjustment of average annual'wage.
Kansas $50000  noneconomic damages in all personalinjury cases.

Maryland $350000  noneconomic dama%es in all personal Injury actions,
except wrongful dedth

Michigan $25000  noneconomic damages in medical liability actigns, limit
increased annually Dy increase in consumer pncewdex

Minnesota $00000 mtan |b|e Iosses in aH civil actions ngembarrassment
?ona gtress ossg consortium, not pain and
ffering or aisfigurement



Misoun S aoaccoaomic damages m medical liability actions.
fefelfined by U.5. Department of Commerck> GOUIES

Oregon 000 poneconomic damages in all personal injury cases.

Ve o 2000 yoneconomic damages in medical liability actions.
West Virgini sLmillion noneconomic damages in medical liability actions.

TnE. P.CIT
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MMITAH.QK-S..0
MON-ECONPMIC PAMI>ES
1986

Alaska

5500,000 cap (exceptfor physical impairment or disfigurement)

$260,000 cap (unless court finds justification by “dear and convindng evidence* for a larger
award which cannot exceed $500,000)

Hawall
$$75,000 cap but cap applies only to actual physical pain and suffering; other non-economic

damages have no limit

Maryland

$350,000 cap

$400,000 cap on all awards based on loss of consortium, emotional distress, or embarrassment
(not pain and $uffering)

|daho

$400,000 tap - adjusted for annual wage increase

$260,000 cap on pain and suffering (not other non-economic losses)

Oregon

$500,030cap on non-economic damages

TOTAL P-03
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April 1985

STATDTE OF LIMITATIONS

A statute of limitations Is a law cutting off a cause of action
Including medical liability actions» after the expiration of a specified
tine period. With respect to medical liability, the statute usually
begins to run from either the date of occurrence or the date the alleged
medical injury was or should have been discovered.

“ The primary purpose of a statute of limitations is to require that a
claim be asserted within a specified time period while the pertinent
evidence is available, and while witnesses are still available. Also, it
is generally believed that the spectre of a lawsuit should not continue
for on Indefinite time. In the medical liability area, a shorter, more
definite statute of limitations eliminates a "long toil” 1n claims,
thereby making the writing of medical liability Insurance nmore
actuarlally predictable.

a) Specific medical liability statutes of limitations

Every state has a statute of limitations applicable to medical
liability actions. However, In sone states the statute iIs a general ae
applicable In all tort actions. States establishing a specific statute
of limitations for medical liability cases are as follons:

1. Alabama* 16* Kentucky 31. North Carolina
2. Arizona (repealed 1985)* 17. Louisiana 3. North Dakota
3. Arkansas 18. Maine* B. Ohio*
4. Califomia 19. Maryland 3A. Oklahoma*
5. Colorado* 20. Massachusetts 35. -Oregon
6. Connecticut* 21. Michigan 36. Rhode Islad
7. Delanare 2. Minnesota 37. South Carolina
6. Florida 23. Mississippi 38. South Dakota
9. Georgia* 24. Missouri 39. Tennessee*
10. Hawaii 25. Montana 40. Texas’l
11. Idaho 26. Nebraska 41. Utah*
12.  1Hlinois* Z7. Nevada 42. Vermont
13. Indiana* 28. New Hampshire* 43. Washington
14. lonwa 29. New Mexico 44. Wisconsin
15. Kansas* e 30. New York 45.  \Wyoming
b) Maximum statute of limitations period

In many stat™s the statute of limitations for medical liability actions
begins to run xly upon discovery of the Injury. Since such Injuries may
be discovered several years after the treatment was rendered, the time
period for filing an action may be very uncertain under such statutes.
This period of uncertainty is often referred to as the "long tail.” The
"long tail” is often cited by Insurance companies as a major difficulty in
?&fgblishing medical liability iInsurance premiums on an actuarlally soud

is.

* See section entitled Court Decisions* Statute of Limitation™

- Arerican Medical Association ~
Department of State Legislation, Division of Legislative Actlvitiea
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Sore states have sought to elimlnace the "tail” by placing an
absolute maximum time period within which medical liability suits nay be
brought ('statute of repose”f* Such statutes comonly provide for
brl ing action within a certain number of after the occurrence

alleged- Injury and within. an additional number of years (beyond
regular limitation period) where the injury could not have been
dlscovered through the reasonable diligence of the Injured person.

An exception to the tine period iv provided in none of these statutes
where foreign objects are left In the body, or where the health care
provider has fraudulently concealed the fact of injury.

States providing some form of definitive maximum tine limitations are

as follonst
1. Alabama* 9. lowa 17. Ohio*
2. Arlaona (repealed 1985)* 10. Louisiana 18. Oregon
3. Colorado* 11. blissouri 19. South Dakota
4. Connecticut* 12. Nebraska 20. Tennessee*
5« Delanare 13. New Mexico 21. Utah
6. Florida 14. New York 2. \Vermont
7. Hawali 15. North Carolina 23. Washington
8. Hllinois* Ib* North Dakota 24. Wisconsin
c) Minors

MoBt state statutes of Hlimitations provide that 1If an iInjury is
Incurred by a ninor, the statute iIs tolled (i.e., stops running) on the
minor"s cause of action until he reaches the age of mgjority.

Several states have amended their statutes of limitations 1nmedical
injury cases where minors arc inwolved, typically by providing that the
statute applies to a minor upon reachlng a certain age. For example, if a
two-year statute of limitation® is provided, a state may provide that
actions which accrue to a minor before the age of six must be brought
before bis eighth birthday. In statutes of this type, after the minor
reaches the age of six the general two-year time limitation becomes
applicable for minors as well as for adults. Most of the state statutes
which have been modified relative to minors are of this variety*

Honever, the states of Louisiana and Utah provide that there IS no
special treatment for minors iIn their statutes of limitations, applicable
to medical liability, so that minors are subject to the sare statutory
limitation period as applies to adults.

In addition, the Worth Carolina and Kansas statutes provide that a
person who has Incurred a cause of action as a minor aunt pursue his claim
cither within the general limitation period applicable to adults or within
one year after reaching the age of majority, whichever period i1s the longer.



Statoa Which have Arended their statutes of limitations (for medical
liability caees) relative to minora are as follows*

1. Alabama* 9. Louisiana g gﬁrm Carolina
2. Arlcoha led 1985)* 10. land - 10*
3. Arkansas (repea ) 11. Nary\/lassachusetts 19. Rhode Island
4. Calrfomia 12. Mississippi (repealed 1984)
5. Colorado 13. Missouri 20. South Dakota
6. Delaware 14. New Hampshire 21. TexaB*
7. Indiana* 15. New Mexico 2. Utah
8. Kansas* 16. New York 23. Wisconsin

A . Wyoming

Court Decisionst Statute of limitations

Alabama

In Reepe - Bankin ?Ite Memorial Hospital. the Alabama Supreme Court
found that the statute of limitations applicable to minors did not violate
the state or fTederal constitutions. The Alabama statute prohibits
comencement of a cause of action more than four years after the
occurrence of the act complained of, except that a minor under four years
of age has until his eighth birthday to brjing a cause of action. The
plaintiff argued chat the statute violates the due process and equal
protection provisions of both the state and federal constitutions In that
It treats minors with medical iInjuries differently from minor victims of
other torts. The court stated that 1t need only find that the
classification made by the legislature watt not arbitrary or unreasonable
in order for the statute to withstand the equal protection challenge. It
found that other statutory provisions favored minors and that the court
could not sny that the equal protection provision of the constitution
restricts the legislature™s authority to withdraw the legislative grace
given minors. The court stated that 1t cannot substitute its judgrent for
that of the legislative branch, whose enactments come clothed In a
presumption of validity. The court also held that the medical liability
act is not a “special law' (which would violate the state constitution)
because the act ia a law which applies to the whole state, operating alike
on all the people or all the people of a class. [4083 So. 2d 13B (Ala.

198D]

in Bowlin Hom v. Citizens hospital, the Alabama Supreme Court upheld
the medical hLiability statute of limitations which provides that In no
event may an action be commenced more than four years after the alleged
negligent act. The court found that fraudulent concealment or the act of
leaving a foreign dbject in a patient®s body did not toll the statute of
limitations unless the legislature specifically so provided. The court
found than the statute of limitations was uot unconstitutional. [425 So.
2d 1065 (Ala. 1982)]
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Arison*

In Kenyon v. Hammer, the Arizona Supreme Court held that the three
year statute of limitations for medical iInjuries violated the equal
projection cinlize of the state constitution In cases where an Injured
person could not have knomn of his Inju?gj

The statute, of _limitations provi that a cause .of action for
medical injury accrues as of the date of injury and must be prosecuted
within three yeara after the date of Injury. It further provides
exceptions to the three year limit for action* nvolving foreign objects,
Intentional concealment, and minora. The statute legislatively abolished
the carson lav discovery rule which provided that the statute of
limitations did not begin to run until the date the claimant discovers,
or reasonably should have discovered, that he had been Injured.

The court stated that the statute of limitations discriminates
between claims against health care providers and other malpractice claims
and also discriminates between classes of medical liability claimants.
Because the court found that the right to pursue an action Is a
"“fundamental right" guaranteed by the state constitution, It applied the
"strict scrutiny” test iIn reviewing the constitutionality of the
statutes. Under this test, a statute can be held valid only i1f It serves
« compelling state interest and la necessary to the attainment of that
interest.

The court noted that the statute was iIntended by the legislature to
be a remedial act in response to the difficulties the medical profession
had had in obtaining liability Insurance. The court found that the state
had neither a compelling nor legitimate interest in providing economic
relief to one segrent of society by depriving those who have been wro* *z&d
of access to, and remedy by, the Judicial system.

Defendanits argued that the statute was necessary In order to decrease
the costs of medical care and to iIncrease the availability of medical
services. In considering this argument, the court questioned whether the
abolition of the discovery rule was necessary to reduce liability
Insurance premiuns. The court stated that IT actuarial certainty is
required, reduction of the statute of limitations would have been a more
rational method of achieving the compelling state Interest than abolition
of the discovery rule and consequent abrogation by select exceptions. No
evidence was provided to support the necessity of the legislative
discrimination between most medical claimants and those claimants coming
within the statute’s exceptions.

The court held that given Che lack of either legislative or
adjudicative record to demonstrate the effect that abolition of the
discovery rule might have on liability premiums, i1t could not find that
the abolrtion of the discovery rule was a necessary step to achieve the
conpelling state iInterest of reducing the coat of medical care or
increasing the availability of such care.



The court held shat the Imposition OF an absolute bar throe yeara
from the date of Injury on nost, but cotail, nodical injury claimants,
the sholltl"on of the gereral tolling provision* recognised for all other
tort claims, and the Intermal distinction# among Mdicel liability
claimants all discriminate against and among redic-J. liability claimant#
in .a manner which infringes upon fundamental righto. A# a result, the
statute of limitatio®# va*"found to "Violate the state constitution
insofar a# i1t purports to abolish or limit the discovery rule. The three
year statute of limitations remains In effect subject to the application
by the courts of the discovery rule. (608 P.2d 961 (Arts* 198A})

In barrio v. San Hanuel Division, Hospital, the Arizona Supreme Court
held unconstitutional the statute of limitations applicable t minors In
medical injury lawsuits. The statute had provided that, In actiorw
against licensed health care providers, minors who are injured and are
under the age of seven must bring the cause of action for damages before
reaching the age of ten.

The Arizona state constitution provides that "‘[t]he right of action
to recover damages for Injury shall never be abrogated, and the amount
recovered shall not be subject to any statutory provision.” Pursuant to
this provision, the court deemed the right to bring a suit for medical
injury a constitutionally guaranteed, "‘fundamental right.”” [The Arizona
constrtutional provision ts stronger and more explicit than "‘open courts™
provisions contained In other state constitutions*]

The court found that the medical iInjury statute of limitations
applicable to minors "abrogates the right of action”™ and therefore the
statute was held t be aa unconstitutional violation of a fundamental

right. [IHo. 17165-PR (December 10, 196A> |

Colorado

In Hichek v. Stanton, the plaintiff argued that the absolute maximum
statute of repose provision applicable only to medical professionals
violated the constitutional guarantee of equal protection and constitutes
impermissible special legislation since "no reasonable basis exists for
separating medical and healing professionals from other professional# and
lay persons and granting them the special protection afforded by the
(absolute] maximum statute of limitations.” The Colorado Supreme Court
rejected the argurent outright, relying on its previous decision In
McCarty V> Coldstein, 376 P.2d 691 (1962> which found that the health
care provider statute of limitations oconstituted nerther special
legislation nor violated equal protection principle#. (616 P.2d 133

(Golo. 1901

In Austin, v. Litvak, the Supreme Court of Colorado held that the
absolute maximum on the time within which a medical liability suit may be
brought was unconstitutional Insofar s» It applies to persons whose
claims are premised on negligent misdiagnosis. The court created an
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Arbitration Attorney Fee
Stale Provisionsb L1mlt3c
Haw York 4 : 4
North Carolina
North Dakota
Ohio 4
Oklahoma 4
Oregon
Pennsylvania 0
Rhode Island
South Carolina
South Dakota 4
Tennessee \Y
Texa3
Utah 4 \Y;
Vermont
Virginia 4
Washington L] 4
West Virginia
Wisconsin vV
Wyoming

M » Mandatory
0 « tXicroUonery
V » Voluntary

Caps on
Damages

o0

I~

=<=or~ O

Collateral
Source Offset
M = Mandatory
M

Du

o0 <K

zU

Periodic Payment of
Awards
D = Discretionary
D

D
M

<00

0 » Amalpractice specific provision was overturned byCourt. In certain Slates, llio legistAtur» eorradtd Iht constitutional deficiency.

foolnolgt:
*For iddfcicnat details on ftp cstegories, seeapp. A.

1

Pretrial Screening
Panels
Y =Voluntary

(oNe

<ZZ £

"V*|rtdic' *t Stales with volufilary, binding atblirnliun provisions Ihal arc designed specKicaHy !of medical malprBdica cases. Voluntary, binding arbitration Is
an oplto' very Stale under general arbitration statutes. In Hawaii (he provision applies to mindMory non-binding arbitration,

A"/* In orney FutT means llia statulory proviilon Bmits attorney foes to a specific percent of ewttd.

determine or apprava atlorney tees (sec app. A). .

SOUTICE: Office of Technology Assessment, 19S3.
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EXPLANATION OF METHODS USED
BY OTATO COMPILE DATA

The tables, frgures and accompanyrng
notes in a endix’ A were errved from a
varret urces and synthesized by OTA
to ref ctt e most re en rnf rmatron avaDable
on selected State me rca ma practrce reforms.

The rrmary publrshed sources were 199
and 199 editions of a compendrum deveIoPed
for the Federal Agency for Heat Care Polic
and Research (Al CP )J selected State staf-
utes, and jud rcra cases Two additional
SOUICES Were USeq 0 Lpdate, Cross- -check, and
supplement the AHCPR compendia.”

After compiling information from these
sources into summdry tables, .OTA sent draft
copies of the Information to the attorneys
Peneral in all 50 States on March 24, 19

Apptndiv A
Sime Medical Malpractice Reforms:

the attorne 8enera| response and
In ormatron ound elsewhere, the attorneys
.%eneras responses  were  favored,
nresolved questions were addressed

through follow-up phone conversatrons
With aitomey’ ﬁeneﬁrl respopdents  and
statutory researc reviked Crafts were

sent again {0 all 50 State attomeys general on
June 25, 1993, for a final rew
corrections were incorporated

For States that responded to the first
survey on 3y information IS current to
March 1993 For States that responded to
ihe second survey, information is current to
June 1993, For the 10 States” that did not
respond to either review and the District of
Co umbia, information was cross-checked and

Fplemented throu?h followup  telephone
calls ancl/or review of the relevant ctate codes
where possible.  Where confirmation vvas

and any

or confirmation or amendment. Information not possible, information in this a (Pen IX
was changed to reflect respondents reflects that presented in the 1993 edition of
- comments. ~ Where conflicts arose between the AHCPR compendium,
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Table A-1—Collateral Source Offset Provisions,® by State, 1993

Mandatory

co"
CT
FL
IA
IL*
ID
KSe*
MA*
ME
MI
MN*
MT*
NJ
NM
NY
OH"
RI-
JN
irr

Discreliortary

AK"
AL
AZ
CA
DE
IN
KY
e MD*
ND°"
OR
< SD

No provision

AR
DC
6A°
HI
U
MO*
MS
NC
NE
NH®
NV*
0K
PA°
*+SC
TX
VA
Vi
WA*
Wi
WV
Wy

*7nc traditional collateral source rote lorbade evidence ol Ihe plaurtiffs collateral sources pi income
*no reimbursement {"-.g.. medical insurance, disability payments) imm being entered into evioence.
States classified as 'mandatory* or ‘ discretionary* in this table have modified the vaoftionai avi-'
ocnce rule to allow certain types ol collateral sources to be admitted as evidence. Statutes which
require that the plaintiff's award be offset by cerlain collateral sources are classified as mandatory.
Statutes that leave the decision ol wnether to offsetto the Jury orjudge are classified as discretion-
ary. States with no provision have not modified their traditional coBaieral source rules, ft is of note
that a number of Stains reduce the malpractice award by ihe collateral source payments, but credit
the plcintiff with any premiums he or she has paid or wiU pay to obtain me Insurance (e.g.. MN. Mi,

C7.ni. IL and NY).

® « Provision overturned.

* See additional rales on following pages.

SOURCE; Office of Technology Assessment, 1993.
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Appendix A-Stote Medical Malpractice Reforms - 79

ADDITIONAL NOTES FOR TABLE A-1

Cases Overtuming Gollateral Source Offset Rulles:

Georgia-Denron v. Con-Wsv Southem Bgress
ic.. 402 S_.ENd 269 (Ga- 1991} (StEiue
mandating evidence of cllateral sources
violates guarantee of Inpartial and coplete
govermental potectaa).

Kansas-see explanation below.

New Hampshire-Garson v. Maurer.424 ANd.
825 (\.H- 1980).

Selected Additional Information:

Alaska-Collateral source dffset.determined by
the court (Alada Stab Supp. Secs.
9.55.548; 9.17.0/0 (192)).

Colorado-Col lateral source offsst determined
by the court ((lo. Rev. Stal Sec* 13-64*
402 (192)).

H I inois-Reductlon of coflataral source isfors0
peroait of ollataal payments for kst
wages or disshillity berefits and 100 per—
cent ol medical berefits (Mith ecgptias),
but no more than 50 percat of the oAl
verdict (735 ILCS 5/2-1205 (West 1992)).

Kansas-When claimant demands $150,000 or
more, evidence of cllataral sources ad-
missible. Reduction ol ovard by cllateral
source amount B sbject, honvever, 1o
artain Iimitatias (KSA Secs. 60-3801 -
3807 (Qupp- 199)). This statute gpliesto
dl persoral injuryauts. The arigirel statuie
abrogating ollateral source for medical
malpractice auits only was struk down
IFerlevv. Encelken 740 P.2d 1058 (1957))-
Also, in Wentlino v. Medical Anesthesia
Sarvicss. PA..701 P.2d 939 (Kn. 1985),
oourt held tet collateral source offsets
were uaosttudaal n wongful death
medical malpractice case'".

Maryland-An award of damages by a medical
malpractice arbitration parel may be re-
duced by the amount of damages reim-
bursed by ctain ollateral  sources

800 ~39ud

North Daknta-Ameson V. Olson. 270 N.W.2d

125 (\.D. 1978) held an earliar statute for
ollateral source of.sets unostatutiasal .

Pennsyivania-The Pemsylvania  Supreme

Court strud down as uaostitutical the
State statute providing for petrial screen-
ingparels. The ollataral source provision
was a part ofthat statute and was nullifecl
MattosV Thompson 421 Alad. 190 (1980).

Q. Cts. & Jud. Proc. Code Ann. Sec. 3-
20-06(h) (Michie 1999)). (See teble A5
and Additical Notes to table A5 far de-
soription of Marylands abitration perel
provisian.)

Massachusetts—Collateral source offsst de-

termined by the court (Mess. Gen. Laws

. Amn.Ch. 23t, Sec. 60G {lexis 190)).
Minnesota-Offset .is mandatory if defendant

brings In evidence of payments made t©
plaaliff by cllateral sources (Mim. Slak
Sec. 548.36 (190)).

t4

Missouri-Damages paid by defendant (@ his -

inurer or any authorized represatative)
prior to wH may be introduced as evi-
dence. Such introdction gell arstitute a
waiver of any rnigt to a adlit agpinst a
Judgment (R-S.Mo. Sec. 490.715 (199D)).

Montara-Col lateral offsstdetermined by judge

after juryvardic* (Mont. Code Ann. Sec. Z7-
1-308 (19)).

t
Nevada-In actias 3ginst providers of health

care, damage awards must be reduced by
the amount of any priar payment made by
heaiih care provider to the injured person
or clainent to meet reasoneble expenses
and othur esssidal goods or reasongble

IMg epenses (\ev. Rev. Stal Sec.
42.020 (Supp- 198m))-

d S "ItOdON WOidd 85 :GI fpG. 81 933
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ADDITIONAL NOTES FOR TABLE A-1 (Continued)

North Dakota-Under North Dakota law,

allateral source "'does not incluce hife in-
surance, other death or retiramet
barefits, or any insurance or berefit pur-
chased by the party recovering economic
damages' (N.D.C.C. Sec. -1B.2-6 (leds
191). (An eadier ollatral source offst
provisilnwas overtumed inthe courts-see
aowe.)

Chio-Collateral sources do not incluce Insur-

ance berefits paid far by plaatff or em-
ployer (Chio Rev. Code Ann. Sec. 2305.27

@alchin 19)).

Rhode Islad-Collateral source tsmandatory F

evidence sachitted RLL Gen. Laws Sec.
9-19-# (19D)).

SOURCE: G pe of Technology Assessment, 1996.

GO0 "3Sud

Washington-Washtngrons statute alloss in-

formation on coflateral source t be en-
tered into trH=, exoept the collateral source
rule excludes Insurance purchased by the
plaataff or "nsurance purchased by the
employer for € ; pgaraff (RCW Sec.
7.70.080). However, offst of ollataal
sources i govermed by case law. and in
prectice there 5 no offsst for ollaeal
sources.  See Sutton v. Sufel"bercer. 643
P.20 920 @. App. Wash. 1982): Bowman
V. Whirtelock. 717 P.2. 303 QL. App- Wash.
1986).
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Appendix A-Statc Medical Malpractice Rejormr -8L

Table A-2-Caps on Damages3 and Stale Patiet Compensation Funds, by State. 1993

Noneconomic cap

AK: $500,000*
CA: $250,000
FLre $350/250.000
HI: 5375X100
ID:0 $400,000*
KS:° $250,000"
MD: S350.000
MA: $500,000
MO: $455.000*
CP.: S500.000
UT: $250,000
VAV: $1,000,000

WI- S1.000.000

010m3SUd

Economic and No slatuiary

oneconomic Imits
filcP Total recoery AR
capped at Si AZ
million* uT
DC
CO: Total reoery DE
capped at &L GA
minkaN. 1A
$290,000 capon 1P
noneconamic.* KY
ME

IN: $750,000 MNRN
MS
1A: $500,000% MT
NC

NE: $1,250,000 *ND°

NH®
NM: $500,000* NJ
NV
SD: $1,000,000* NY

OH°

VA: $1,000,000 OKr
PA
R

sC -

TN

*'D(O

VT *

WA*®

m

FL

PCF fpatient
Compensation Fund)

Physicians may particiete in
fud by ditaining [Hility
coverage of 250.000 per
daim and $500,000 per oc-
amane. Fund will pay
malpractioe awards exceeding
maximum ghysician leadlityol
$250,000 per clamm, up to St
milionper claimand S3 milian
agoregate perpolicy.

IN:  Provicer not licdle tor that

KS:

potton ol any malpractice
avard which exceeds
$100,000. Any amourtt due
tre garaffrich isinexcess
of tre oAl fiddity ol dl
health care provicars, ddll
be paid fran the PCF, with
total payments franthe PCF
rot toexceed S7/50.000.

Physicians must carry
S200.Q00 inmalpractice -
suranceperdaim (8300.000
perannum) thencan choose
one of three (ptias forec-
cess coverage from PCF.
For each, qpin, tre thsi-
can pays ihe nitill SX00.000
in damages and then the
fundwin pay some portiond
the remainder depending
eon how the physician
chooses to distrituie fud
leility across mtantial
clas: D fud libke for
rnext S100.000 per claim
(S30.00 aggregate per
provickn): 2) furd lidble fa
next $300,000 ($800,000
aggregate  per [Yovicer);
and 3) lud libke forup
$300,000 per claim.

3 £ TUOdON WOdd GS:et 1?2G.
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s3 -Impact of Legal Reforms on Medical Malpractice Costs

Table A-2-Caps on Damages8and State Patient Compensation Funds, by State, 1993 {Continued)

Economicand
Noneconomic cap noneconomic

sNOi£; OTA4review dio no; incktde caps mat apply only, oi separately, to claims against Siilt-emptoycd or State-

Owned health care providers.

0 m Provision ovenumee.
= Provision repealed.

'See additional notes on following pages.

SOUHd=: Office ol Technology Assessment. 1993.

ns*"BBUd

No statutory
limits

NE:

NM:

PCF (Patiait
Compensation Fund)
Provider leality limited ©
$100,000 for injuries or death
to daataff. Fund wi8 pay toial
amount recoversble for dl
injuries or death ol a plaataff
eclsive of fulue nedical
careand related baefits, up to
$400,000 lor privete provickrs.
The State dl damages
up $55€,>6$00 for State
health care providars.
The PCF ddll cover Ieiality
exceeding S200.000 up 1o
$125 millio
Health care provider Ieility s
capped at S100.000. with the
remainder to be paid by the
PCF. Total payment from PCF
not io exceed $6500,000 per
OCCUNTENCe per year .

PA: The fund g=ll pay any amount

d S

exceeding S1Q8.000 per ooccur-

rece. up o Si millin per

claim.

The fund willl pay awards n
excess oF $100,000 per claim
(noupper Iini).

Physicians must have $400,000
of malpractice coverage per
icidat and 51.00C.OD N
Coverage per annum.  The
lud will pay lor damages
exceeding the physician's
owrae. Each haealth care
provicer is also assessed anl
amual fee o help finance tre
fud.

1dDJdOH WOdd 00:hl
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Appendix A-Statc Medical Malpractice Reforms - 83

ADDITIONAL NOTES TOR TABLE A-2

Cases Overtuming Caps on Damages:

Alabama-Moore v. Mobile Infimary. 592
S02d 156 @, 1991) ($400,000 cap on
noneconomic and pnitave damages
owertumed, but Si million cap on toeEl
rlgabwery not chaltenged-see notes be-

Florida-Smith v. Department of Insurance.
507 So2d 1080 Ha. 1987).

Idaho-Jones v Stale Board of Medicine 555
P.2d 399 (ldsho 1976) can denied 431
U.S. 914 (1977).

Illlois‘Wright v. Gentral DuPaoe Hosp®ral
347N.E.2d 736 (L 1975).

Kansas—Kansas Malpractice Victins Galitian
V. BL. 757 P2d 251 (Kan. 1983) (cap On

Selected Additional Information:

Alabama-Total recovery In medical meF
* jctice-cases must not exceed S1 mil-
1. fjury retuns a verdict inexcess of
51 million, judge must reduce kto 51
millian or lesser amount as deemed ap-
prgoriate.  Mistrial declared Ifjury ks ol
formed of cap befordhand. Total cap B
adjusted anually to reflect changes n
the consumer price Itkex. @l Rev.
Stat Sec. 6-5-547 (1987)) Separate cap
on noneconomic damages was owver-
twmed (ssedne).

Allaska-Limit docs not apply to damages ko
disfigurement or severe physical inpair-
ment (Alada Sats. Supp.- Sec. 9.17.010
a%97)

Colorado-Court liss some disoretion to ex-
ceed cap linit (Golo. Rev. Sfat Sec. 13-
64-302 (190)).

Florida-In abittatich, noneconomic dam-
ages limited 0 S250.000 per ircideit
Economic damages limited 10 80 peroent
ol wage loss and loss ol eamiing capac-
ityand medical expenses, affsel by ool-
leal sources.  IFdelendant refuses

210 *3swd

1ot damages and noneconomiic damages
innedical malpractice cases overtuned).

New Hamoshfre-Brannioan v Ustialo. 587
A.2d 1232 (N.H. 191).

North Dakola-Ameson v. Qfoon.270 N.W.2].
125 (N.D. 197/).

Ohio-Morrisv. Savoy .576 N.E,2d 765 (Chio
1001).

Texas-Lucas V. U.S_ 757 S.W.2d 687 (Tex.
1988); Baptasl Hospital of SEE. Texas \.
Barter. 672 S.W.2d 296 (Tex. Amp.
*1950). afl'd. 714 SAV.2d310 (Tex. 1986).

Washinoton-Sochie v Fibreboard Cor-
poration. 771 P.2d 711 (Nash. 1909).

abitrate, the claim willl proceed © tH
and therewill be no limiton damages, in
abiion, Fplaraffwins al =, she vill
be awarded prejudgment interest and
attomey lces up © 25 percent of anard.
If claiment rejects abitrabian, none-
conomic damages at tH limited ©
S350.0N). Economic damages limitedto
BO peroant of wage losses and med™cal
“expenses (fie. at. Secs. 766.207-209
(198 9yp.))- This —revisin was re-
certly dalleged. The trE court found
the provision ucostitutiael, as did the
District Court of Appealls.  However, ihe
Supreme Court ol Florich reversd
rbiding the limitai on damag.es im-
posed Nl the plartfF does not accept
abitraicn B ot uoosttutosal.
Lhinexsity of Miami v. Echcne .585 So.2d
293 (Fla App, 3 Dist. 1991) reversed and
remanded tniversityofMiami v Echano.
618 S0.2d 1B9 (Fla 1933).

Idsho-Original cap gplied to malpractice
aits only and wes owertumed (s
aowe). Bdisting cap gpliestoal ias.
Cap Incresses or decreases yearly ac-

j s itoaoN woa) 00l *



84 - Impaa ofLegal Reforms on Medical Malpractice Costs

ADDITIONAL NOTES FOR TABLE A-2 (Continued)

ocording lo the State"s adjustment of the
average anual wage (ldaho Coda Sec.
6-1603 (Leds 193))-

Kansas-Original cap lar malpractice auits

anlywas oertumed (sseaoe). Edstirg
cap gpliestodl parsoal Injuysits.

Louisiana-The total amount of damages for

a medical malpractice claim agairst a
«galifid provider* may ot exceed
$500.000. plus intarest and aosts, exclu-
sive of future medical care and related
eefits. Qalifier ion under the patdat
compensation lud requires a private
health care provider to pay intothe fud
and provide evidence of insurance up t©
St00,000 per claim. "Quelified providers®
exclude State health care providers.  For
qualified providers, the provider s licble
for up ©S100.00C and the State patiat
compensation fud for the remaining
amount ot to exceed $400,000 exclu-
sive o< future medical care and related
keefits. For State health care providars,
toal damages, eclusive ol future medi-
al care and reiaied baefits, may not
exceed H0.000 (LARS. Sea 40:12909.42-
45; LARS. Sec. 40: 120.3-3.D) Future

Sec. 600.1483 (190)). The exceptios
to the cap are so extersive thab as of
August 1998. the cap had yet to be ap-
plied toa sirgle case (159).

Missouri-Noneconomic damages recover-

able by injured party capped at $465,000

«er defendanit per occurrence (1993
Ewt), Origiral Imitwas $350,000. hut
this B ajusted amwally © reflet
changes Inthe mplicit price ceflator for
personal consumption published by the
U-S. Department of Commerce (R.SM..
Sea 538.210 (1955)).

New Mexico-The limitati;m on caps on

damages does not apply to pest and fu-
ture medical care and related baefits
M. SteLAM. Soc. 4-56, 4-57 (Michia
1999)). These expenses will be paid on
an ongoing besis. In 1995. the cap on
damages will be incressed 1o $600,000
and the Patiet Compensation ,-udwin
recuire the physician 10 be resasible far
the st $200,000 of a mallpractice daim
(M. StaAm. Sec. 41-5-6 (Vidhie 19%)).

North Dakota-Awards inexcess of $250,000

may be reviened for reasonsbleness
(\.D. C.C. Sec. 3-03.2-(8B (Leds 191)).

medical expenses and related berefits In
— . pxaessol $800.000 arePaid as suonitted.

Massachusetts-Pain and sufferirg capped

South Dakota-South Dakota™s medical mal-

practice cap i anratdy being dallegd
in the court on arstatudaal grounds

at 5500,000 unless there isabstantial or
permanent loss or impairment of bodily
fuction o .austantial disfigurementt or
other circunstances making limitatian
utfair (Vess. Gen. Laws Am. ch. 231,
Sec. 60H (Lexis 192)).

Michigan-Noneconomic damages limited lo

S225.000 unlless there has been a death,
inetocel tat, Nuy © rgodctve
systam, foreign body wogfully Eft in-
sice the pataat’s body, concealment o

injuy by health care provicer, limb or
organ wrongful ly Femoved Or patient hes
st vid bdily fuction. The linit Dn
damages increases each year by the in-
crease InConsumer Price Index (M.C.L

SOURCE: OFfice of Technology Assessment. 1333.

ei10 3sdd

G&ulz, JS., Legal Counsel, Divisian of
Achinistratian, Office of Adninistrative
Services. Department of He/th, South
Dekota, letia-tothe Office ol Techrology
Assessment, U.S. Congress, Weshington,
DC, Axiii 2,1993).

Texas—The S500.000 Init on damages N

nodical malpractice (ermn's Texas Ova
Sia. VL 480l Sea 16.(-11.08 (Qup-
199)) was strukdown as ucostatutiael
In Lucas v. U.S.. 75/ S.W.2d 687 (Te.
1983). The Texas Supreme Court
susequently decided tal the damage
limtation was aostitutical  Inwongful
death cases o. y(Bose v. Doctors t ioso..
80t S.W.2d041 (e 190)).

d S TODbON WOdJ 10 : 71 P6.
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Appendix A-Statc Medical Malpractice Reforms -85

Table A»3—Periodic Payment of Awards, 3 by State, 1993

Mandatory Discreticary No provisiin
AL > Si50.000* AK* DC
AZ AR >5100,000 GA =
cA > $50,000 CT >5200.000" HI
CO >$150,000 DE KS®
IL >5250,000* FL >S250.000 KY
LA >S500.000T 1A MA
ME_> S250.000 ID > $100,000 MS
Ml IN NC
MO > S100.000* MD NE
NM MN > 5100.000 NH®
OH > S2DG.000 MT >S100.CD0 NJ
SO >5200.000 NO- NV =
UT >5100.000 NY > 5250.000* OK
WA > S100.000* OR PA
RI > S150.000* N
?C >SID.00 TX
VA
VT
Wi
' v4
WY

eperiodic payment provisions are often not triggered unless the award leaches a threshold amount, The specific
tnreshoitis are noted parenthetically in the table. Periodic payment provisions apply only to tutu/e damages. The
sshadole of payments is cither negotiated by the parlies or determined by we court. Sstru? statutes otter guidelines lor
determining the schedule. The mandatory category includes statutes in which periooic payment is mandatory upon
reaching the threshold or upon unilateral request by deienoanl or plaintiff.

® » Provision overturned 'm
* See additional note* on following page.

SOURCE: Office of Technology Assessme nt, 1933.
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ADDITIONAL NOTES FOR TABLE A-3

Cases Overtuming Periodic Payment Provisions:

Kansas—-Kansas Malpractice Victims Galiian
V. BL757 P.2d 251 (Kan. 19B8).

Selected Additional Information:

Alabama-A recent Alabama Supreme Court
case owertumed a periadic payment
provision That goplied to personal injury
auits, excluding malpractice.  This provi-
sionwas similar to the medical malprac-
tice periadic payment provisian, thereby
aliirb Is astituticality ino guestion
(Clark v. Cotainer Corp-.589.S0.2d 134
Q. 19D)).

Alaska—Periodic payment of fullredamages
is discretioary In personal  injury cases
except F requested by injued party
Ay a I Supp- Sec. 09.17.040
12}

Connecticut-When award reaches £200,000
- or more, parties have 60 days lo i-
ate periadic payment agreement 1LN0
agreement reached, a lump sum award
will be awarded (Comn. Gen. Stal. Sec.
2-225).

Florida-Mandatory periadic payment of fu-
ture losses exceeding $250,000, but de-
fendant may elect to pay lump sum far
future economic loss and expenses, re-
duced to future present value e . Stal

Sec. 756.78(1905)).

1 inois-3oth panies can agree 1o elect peri-
odic payment, ar, iFfuture damages ex-
ceed 29D.000, plartdff can wilaterally
elect periadic payment. Delendant can
dec! periadic payment £ 1) Ihe future
economic damages are in excess of
S250.000. 2) clefedant can produce a
sarity (eg. bond, aruity) in the
amount of the cfaim for both pest or fu-
ture damages, or S500.000. whichever k

SOURCE : Office of Technology Assessment, 1996.

S10" 39hd

New Hftmpshire-Cargpo_y. .Mauer, 424
A2d 825 (\N.H. 1990).

less, and 3) future damages likely o oc-
aur over a ppriod of mare than one year
(706 KMN-5 Sec. 5/2-1705 (West 192)).

Louisiana—d damages exceed $500,000. the
PCF or tre State pays future medical
care and related baefits as they are
sumitted.  (See table A-2 fora descrip-
tian of Lauisiaa™s cap on damages pro-
VISIOL.)

Missouri-Mandatory periadic payment of
future damages at request of any party
R-S-Mo, Sec. 538.20, (199D)).

New York-Any requirement to pay pericdi-
ally gplies to no more than the portian
offuture damages m excess of $250,000.
The paties may agree to lump sum
payments of future damages otherwise
payable pericdically (\.Y. CPLR Sec.
5031 (McKinney 199)). .

North Dakota-The court "has’disoetion O
permit the tria-of fact to make a gecial
findirg regarding future economic dam-
ages iFan injudd patty daims future
economic damages lar continuing rst-
tutical or astodial care trat will be re-
quired for a periad of more than two

years (N.D.C.C, Sec. 32-03.2-09 (193}

Rhode Island-Mandatory corference far
purposes OF determining \vaaility, of vd-
uniary agreement far periadic damage
R1i. Gen. Laws Secs. 9-21-12; 91213
(ledas 19)).

Washington-Mandatory at ihe request of
prties (Wash. Rev. Code Sec. 4.55.200
195))-

d s 900yON wOdd  EO:fri: hB.
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Appendix. A-State Medical Malpractice Reforms - 8?

Table A-4-statutes of Linitatias,3 by State, 1993

Yearswithin Yearswithin Max imum number Foreign doject
date ol injuy date 0f discovery ofyears exception’™
AL 2years emonths 4years -
AK: *2 years - -
AR: 2years - - lyear
A L years - -
CA: 3years 1year 3years 1year
C0: 2years 3years 2 years
Cr: 2 years 3years
DC: 3year - ° -
DE: 2yeas 3years -
FL 2yeas 2yean. 4 years -
I 2years* - S5years lyear
HI: 2years m 6 years -
ID: 2years * |/ - 1year*
IN: 2 years - -
L 2 years 4 years -
A 2 years 6 years 2 years
KS: 2 years 4 years -
KY: 1lyear 5 years
LAz lyear* iyear 3 years -
MAZ  3years - 7 years Gerera! BExoeption
ME: 3years - 3 years Upon *‘reasoneble discowery'*
MD: Syears 3 years ¢ Exception lorminors oanly
Mb  2years* 6 months 6 years 6 months
MN: 2 years” - - -
MS 2 years - -
MO 2 years 10 years 2 years after discovery
. 10 years max.
MT, 3years 3 years Syears §
ME 2 years 1year 10 years
NV, 4 years 2 years
NH: 3 years 3years
NJ, 2 years*
NY: 2years. 6 months u lyear
NC: 3years - 4 years 1 year after disoovery, 10 year max
ND: - 2 years 5 aars
OH: tyear
OK: - 2 years 3yearsQ* *
OR: m 2 years 5years -
PA: 2 years 2 years
?C gyears 3years - *
: 3years 3 years years years
D:  2years - ° 2
TN: * 1 years
TX.  2years* y?ar 3 1year
ur: - 2 years 4 years 1year

910 “3sud d S 10DyON Woidd t>0:W PS. Bj 33d
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Table A-4-Statutes of Limitatias,3 by State, 1993 (Continued]

Yeors within
date of injury

VI 3years
VA: 2years
WA: 3years
W: 2years
W 3years
WY: 225years

Column 1= Statutory
time Iinit lor brirging a
aurt IS measured tram
the time the injury oc-
aurs or from the o’ete of
temiration of the medi-
cal treatment that Jed o
theclaim.

Yearswithin
date of discovery

Max imum number

ofyears

=

5 years

Bxplanatory Notes [0 Table A4

Collumn 2: The stati+
tory lime Iimit for brirng-
ing aut Is measured
from the time at which
the plartaff coufd have
reasonably  discovered
the Injuy. Often Stales
allov tre lime limit O
run from eitter the tine
of injuy or tre time d
disovery, depending
on the rature of the In-
Juy.

Column 3: The maxi-
mum periad inwhich a
clain can be broght,
recardless ol whether the
Init B measured fram
Ihecateof injuryoractor
ihe date of disowery. In
most States, this max-
imum does ot goply ©

the foeigh body ex-
ogptian (seecolumn 4).

Foreign doject
exoeptio™*

2 years
Tyear
1 year

Lyear

Column 4: Because of
the difficiity of disover-
igaforeighbody (&0, a
sugial  spoge) Ht
irsick a patiet durirg
inesive proosdures, a
number of States make
gecial exogptios tothe
statue of limitatios for
thesecases.

alhis table does nol cover special piovisioRt for minors, disabled plaintiffs or cases involving fraud or concealment on the pan ot

the hcatlheaie provider.

® = Provision overturned.

wr
S»* additional notes on following page.

— m- *

* Within year of discovery, maximum number of years do not apply unless stated.

SOURCE; Office of Technology Assessment, 1993.
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