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discovered. It operates to prevent a plaintiff

from sleeping on his or her rights.

Turner Construction Company. Inc. Vo Scales. 752 P.2d 467, 469 n.
2 (Alaska 1988).

The statute of repose in this bill would bar personal
injury, death, or property damage claims brought more than six
years after the earlier of one of three events. I'n the product
liability context, the six years would run from the date a newly
manufactured product was first used for its intended purpose.
Proposed AS 09.10.052(a)(1). Where construction is alleged to have
caused injury, death, or property damage, the statute is triggered
by the data the construction is substantially completed, which is
defined as when it can be occupied or used in the manner for which
it is intended. Proposed AS 09.10.052(a)(2) and (d) . Finally, for
all other tort cases, the s ix years would run from the last act
alleged to have caused the personal injury, death, or property
damage. Proposed AS 09.10.052(a)(3).

The statute does not apply to a tort that was caused
intentionally or resulted from gross negligence, fraud, fraudulent
misrepresentation, or breach of an express warranty or guarantee,
or if there is intentional concealment of facts that would give
notice of a potential claim. Proposed AS 09.10.052(b)(1) and (2).
Additionally, the six year period would be tolled during any time

that a foreign body without therapeutic or diagnostic purpose or

effect remains undiscovered in the body of an injured person, where
the action is based on the presence of that foreign body. Proposed
AS 09.10.052¢(c). I f another provision of law imposes a shorter
period of time for filing suit, the statute of repose will not
apply. Proposed AS 09.10.052(b)(3).

The statute of repose would put an outer Iimit on when

claims may be brought, regardless of w hen the cause of action
accrues. For example, in the context of a products liability or
defective building case, an action for an injury that occurs more
than six years after the product is first used or the building is
substantially completed would be barred, regardless of how soon
after the injury the claimant brought suit. If the injury occurred
within the six-year window, the claimant would have to sue within
two years under the tort statute of limitations, or before the six -
year deadline, whichever is sooner.

For other types of cases, the implications of the statute
of repose are more subtle. The two-year statute of limitations
runs from the "accrual" of the cause of action. See AS 09.10.070
and proposed 09.10.075 in section 6 of the bill I'n many cases,

the cause of action will accrue on the date of injury or the "last
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act alleged to have caused the personal injury, death, or property

damage, so the clock will start to run for purposes of the statute

of limitations and the statute of repose at the same time. I'n
those cases, the two-year statute of limitations will govern. See
proposed AS 09.10.052(b)(3). However, there are circumstances in
which a cause of action may not accrue when the "last act" occurs.
Under Alaska law, a cause of action does not accrue until a person

discovers or reasonably should have discovered the existence of all

elements of their claim. Cameron Vo State. 822 P .2d 1362, 1366
(Alaska 1991). Until a claimant reasonably discovers that she has
a claim, her cause of action does not accrue and the statute of
limitations does not begin to run. The statute of repose will have
the effect of cutting off those claims that have not accrued
(reasonably been discovered) within s ix years of the last act
alleged to have caused damage, and may shorten the usual two-year
time frame for filing suit for those w ho discover their claims

within the six-year window.

Constitutional Problems.

For a number of reasons discussed below, we believe that

the Alaska Supreme Court would probably find the proposed statute

of repose invalid under several alternative provisions of the
Alaska Constitution, including art. 1, § 1 (equal protection);
art. 1, § 7 (due process); art. 1, § 15 (obligation of contracts);
and art. 1, § 16 (right to jury trial). Proposed AS ~9.10.052 may
also be subject to invalidation, at least in part, because of

conflicts with federal law pertaining to warranties.

While courts in some states have upheld the
constitutionality of statutes of repose, courts in other states
have found them unconstitutional.1l See, generally, 25 A .L.R. 4th
641, "voa 1idity a nd Construction o f Statute Terminating R ig h t o f
A c t io n f o r P r oduct-Ca used I'n j u r vy a t F ix e d P e r io d A fter M a nufacture,
s a I e o r D e I iv e r vy 2
1 The Alaska Supreme Court has stricken a six-year statute of
repose that was not as broad as the one proposed in this bill, on
constitutional grounds. Turner Construction Co.. Inc. Vv . Scales.
752 P .2d 467, 469 n. 2 (Alaska 1988). Because of differences in
this bill and in the tort liability picture today, we undertake an
independent analysis of the statute of repose proposed in this
bill
2 Aside from what the courts have done, apparently some

legislatures have had second thoughts after adopting laws of this
kind. The Florida legislature completely repealed its statute of

(continued...)
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Equal Protection.

Cases from other jurisdictions are not particularly
helpful in gauging how the Alaska Supreme Court would rule on the
constitutionality of this section. The Alaska court applies a
different standard to determine whether a law is constitutional

under the equal protection clause of the Alaska Constitution than

other courts use to analyze their corresponding equal protection

clauses. See Wise, Northern Lights — Equal Protection Analysis in
Alaska, 3 Alaska Law Review 1 (1986). Since the Alaska Supreme
Court overturned an earlier statute of repose (AS 09.10.055) on
equal protection grounds under art. 1, § 1 of the Alaska
Consv .tution, the primary analysis of the validity of Section 3
should logically center on the equal protection clause.

The first question the court considers in an equal
protection case is whether the constitutional claimant asserts a
fundamental constitutional right or the statute uses a suspect
classification. State v. Erickson. 574 P .2d 1, 12 (Alaska 1978).
I f the answer to either question is "y es " then the statute is

invalid under the Alaska Constitution absent a compelling state

interest. I d

In Turner Construction Company. Inc. v. Scales. 752 P .2d
467 (Alaska 1988), the court held that the subject statute of
repose classified defendants based on their occupation or the
nature of the work they perform, while it classified plaintiffs
based on the time their injury occurred. The court held that
neither classification was a "suspect class" that would trigger the
"compelling state interest" standard. Id . at 470 - 71. The court

nevertheless found that the right to redress wrongs through the

judicial process is "significant." The court therefore analyzed
the constitutional claims under the "fair and substantial
relationship test"” of the Alaska Constitution. Id . at 471.

The court next examined the statutory purpose to
determine whether it was a legitimate exercise of the state's
police power. The court concluded that encouraging construction
and avoiding stale claims by shielding certain defendants from
potential future liability were legitimate governmental purposes.
Id . The means used by the statute were reviewed to determine
2 (...continued)
repose after only a few years. See FSA 95.031(2). The Kansas
legislature radically amended its statute in 1991 to revive cases
based on disease caused by toxic products, and to allow suits in
cases where the plaintiff could prove that the injury occurred

during the useful life of the product. See KSA 60-3303.
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whether they substantially furthered the purpose articulated by the
legislature. I'n doing so, the Turner decision emphasized, the
court did not and will not hypothesize facts which would sustain
otherwise guestionable legislation. Id . (citing Isakson v. Rickey.

550 P .2d 359, 362 (Alaska 1976)).

As the final step in the analysis, the state's interest
in the raeans employed by the enactment must be balanced against the
nature of the constitutional right involved. State v. Erickson.

574 P.2d at 12.

The court has not wavered in its determination to decide
for itself whether an enactment of the legislature actually
accomplishes the legislature's stated purpose. In other words, the
court will not simply accept the legislature's pronouncement that

a given set of circumstances exists or that the facts giving rise

to a social problem being addressed by a bill are as the
legislature claims them to be. These are called "legislative
facts" and the court will delve into them in depth to make up its

own mind on the validity of the enactment.

In State v. Erickson, the court said:

Legislative facts come into play when the <court is
faced with the task of deciding the
constitutionality of a statute, statutory

interpretation or the extension or restriction of a

common law rule upon grounds of policy. These
policy decisions, as in the case at hand, often
hinge on social, political, economic, or scientific
facts, most of w hich no longer fall w ithin the
classification of irrefutable. Cases involving

such decisions cannot be decided adequately without

some, view of the court of the policy considerations

and background upon w hich the validity of a

particular statute or rule is grounded.
I d at 5

In that regard, the court has required a showing of "hard
facts" to justify the purpose and objective of a regulation. The
court has refused to accept the unsupported word of a public
official to uphold a regulation. Breeze v. Smith. 501 P .2d 159

(Alaska 1972).

I'n other words, before an Alaskan court will uphold the
proposed statute of repose based on the findings and purpose in
Section 1, it will conduct an evidentiary hearing to determine

whether the legislature's findings are factually accurate. The
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sed statute

the level of malpractice insurance premiums
discourage various professionals from initiating or
continuing their practice or offering needed
services to the public?

society as a whole cannot afford the price of

lawsuits years after construction, manufacture,
delivery of services, and other actions;

the widespread use of "claims made®" insurance
policies makes it impossible to adequately and
economically insure against actions for an
unlimited period of time;

it is extremely difficult to defend
claim that has become stale after information
witnesses have disappeared?

society on the whole is better served
statute of repose even though a few
injuries may go without compensation;

against a

and

with a

limited

the purpose of the Act is to create a more
equitable distribution of the cost and risk of
injury?
the purpose of the Act is to reduce costs

associated w ith the civil justice system while

insuring that adequate and appropriate compensation

for persons injured through the fault of others is

available.

We predict that the supreme court would, as it did in
Turner Construction, find that these legislative purposes address
valid police power objectives. We doubt, however, that the court
would go the next step and uphold proposed AS 09.10.052, because it
is conceivable that the court would not find that the means chosen
by the legislature actually, as a practical matter, further those
goals. As to the last step in the analysis, we do not believe that
the court would determine that the state interest in the chosen
means outweighs the significant interest that Alaskan citizens have
in obtaining compensation for physical injuries, property damage,
and death brought about by defective products and poorly
constructed buildings. Further, we believe that the proposed

statute of repose establishes distinctions

between

classes of
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people in a way that is not justifiable under the equal protection

clause.

The Goal of Reducing Insurance Premiums.

The first relevant finding of fact is in Section 1(a)(2)
where the legislature states its determination that the cost of
malpractice insurance premiums discourages physicians, architects,
engineers, attorneys, and other professionals from initia ting or
continuing their practice or offering needed services to the
public. I n a court hearing, those attacking the constitutionality
of the statute of repose would likely attack this finding on two
levels: (1) that there is no shortage of professionals in Alaska
caused by high malpractice premiums; and (2) that implementation of
the statute of repose would not actually lower malpractice
insurance premiums in Alaska.

Whatever the court finds on whether malpractice insurance
premiums are actually preventing professionals from providing or
offering needed services to the public, it is questionable whether
the court would find that the statute of repose would actually
reduce the level of malpractice insurance premiums in Alaska.

There are at least two reasons for being skeptical on this point:

first, studies have shown that insurance premiums tend to je
governed by factors such as the insurance companiesl return on
their investments and other money management practices. This
explains why, for example, automobile insurance rates (which are
unrelated to the perceived increase in product liability or
malpractice litigation) have increased at approximately the same
rate as malpractice insurance rates during the last fifteen or
twenty years despite the perceived "explosion"” in products
liability and professional malpractice liability. States that have

adopted statutes of repose or other tort reform measures have not

seen corresponding drops in malpractice insurance rates. See
VanKirk, T h e Evoluctdi ion o f Useful L if e Statutes in th e Products
Lia b il ity Reform Effor t, Duke L .J. 1689, 1712 - 13 (1989).
Second, it is questionable what effect an Alaskan statute
of repose would have on Alaskan insurance premiums that are set on
a national basis. Alaska is a minuscule part of the national
insurance market. oOnly one-fifth of one percent of all United
States citizens lives in Alaska. The changes to the tort system

that a statute of repose would bring about would eliminate some
tort claims, but certainly not all of them. Mathematically,
therefore, any impact on the national insurance market could be a

fraction of an already infinitesimal percentage.
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Unless those parties seeking to uphold the validity of

proposed AS 09.10.052 are able to introduce concrete evidence that
it would actually lower Alaskan insurance rates to a degree that
actually results in more doctors or architects practicing in
Alaska, the court will not be likely to uphold the law. Cutting
off the <citizens' existing remedy for injuries caused by products
or structures over s ix years old is a radical way to try to
increase the number of professional practitioners in the state.

The literature on the subject suggests that this particular means

will not serve the end sought by the legislation. I f the
literature is correct, we predict that the court will not uphold
the statute of repose because it does not accomplish what it sets

out to accomplish.

The next relevant finding is found in Section 1 (a ) (3) of
the bill. This section essentially contains three findings: that

society as a whole cannot afford the price of lawsuits years after

construction, manufacture, and delivery of services; that the
widespread use of "claims made" insurance policies makes it
impossible to adequately and economically insure against actions
for an unlimited period of time; and that it is extremely difficult
to defend against a claim that has become stale after information
and witnesses have disappeared. Again, each of these findings must
b e evaluated to see first, whether they are true; and second,
whether proposed AS 09.10.052 would, as a practical matter, solve

the problems.

Societal Considerations.

On the finding that "society as a whole cannot afford the
price of lawsuits years after construction, manufacture and
delivery of services," the court would be compelled to weigh the

costs to society of the current tort system against the costs to

society if the statute of repose were implemented. A number of
considerations are present. First, the court would necessarily
inquire as to whether the statute would actually reduce the "price
of lawsuits"” w hich is, to the professionals and manufacturers
involved, the "price of insurance." As discussed above, it is

qguestionable whether proposed AS 09.10.052 would reduce the price

of insurance.

Second, there are a number of costs that society must
bear if the statute of repose is implemented. These costs must be
balanced against the benefit to society if the court were to find
that the statute actually reduces the price of lawsuits. The first
cost to society is that, instead of the wrongdoer paying for
injuries inflicted by the wrongdoer's negligence, many injured
people, if denied the opportunity to obtain compensation for

injuries they suffer through no fault of their own, could wind wup
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on Medicaid and welfare for the rest of their lives. Instead of

being supported by the =« v gdoer, who can afford to spread the risk

by purchasing insurance x.ia. passing those insurance costs along to
customers as a price Sf doing business, the injured parties will,
if they cannot tycrk, be supported by Alaskan taxpayers. Since a
significant number of the product manufacturers and insurers who
would benefit from the statute of repose are located outside of
Alaska, it is difficult see how the Alaska Supreme Court would
perceive this shift of risk to the Alaskan taxpayers to be a

benefit to Alaskan society.

It is unclear whether proposed AS 09.10.052 is intended
to apply to actions brought by the state or its political
subdivisions. Actions brought in the name of the state or a
municipality have a special six-year statute of Ilimitations. See
AS 09.10.120. I'n Alascom. Inc. 2 Nor th Slope Borough. 659 P .2d
1175 (Alaska 1983), the Alaska Supreme Court held that this s ix -
vyear statute applies to actions brought by a state or political
subdivision rather than shorter periods provided by another
statute. Under this reasoning, proposed AS 09.10.052 may not Ilimit
actions by the state or political subdivisions in w hich a longer
statute of limitations arguably applies? however, if a court
concluded otherwise, the result could have serious consequences for

state and local governments.

The State of Alaska itself is the owner of literally
billions of dollars worth of public buildings and facilities. (I

proposed AS 09.10.052 applies equally to public entities as owners,

it would cut off the state's, municipalities', and school
districts' ability to recover their losses in the case of
negligently designed buildings and facilities with latent defects.
For example, the Anchorage School District was recently able to
recover millions of dollars in connection with asbestos removal.
Under the proposed statute of repose, the school district's ability
to collect on its losses would have been cut off six years after
building completion, and the taxpayers would have picked up the
tab.

I'n another instance, a rural school roof recently

collapsed under a snow load due to what was determined to be a

latent design defect. Again, if the costs cannot be recovered from
the negligent designer, who is required to have insurance under the
design contract, the taxpayers may wind up carrying the load.
This scenario can actually put a double burden on a
public agency constructing a building. Public construction
contracts uniformly require the contractor to carry insurance,
including E&O coverage. That means that the public agency pays for

the risk of loss due to design defect when the agency pays for the
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construction of the facility. Since the school roof designer (in
the above example) included the cost of insurance in its contract
bid, the designer did not carry the risk of loss under the present
risk-sharing arrangement — the s-hool district did, because it
indirectly paid for the designer's insurance. But if a statute of
repose shifts the risk to the taxpayers after the sixth year, the
public, in effect, may wind up bearing the risk twice. For these
and the other reasons mentioned, it is unlikely that the court
would find that the statute serves the legislative purpose of

providing a benefit to Alaskan society.

Furthermore, it is unclear whether this proposed statute
of repose is intended to apply to statutorily created causes of
action3; if s o, it would have detrimental effects. Specifically,

application of proposed AS 09.10.052 to hazardous waste cases would

be particularly devastating since the results of such environmental

pollution are often not known or felt until decades after the
disposal of the waste. For example, in the famous Love Canal case,
waste disposed up until the 193 0s percolated out of its burial site
in the 1970s, resulting in contamination of drinking water and
residential homes. In Alaska, abandoned wastes from oil field
operations in the Kenai Peninsula during the 1960s have caused

contamination of private residences and drinking water wells that

was not discovered until the 1980s. Under such a statute of
repose, injured property owners would be unable to recover for
decreased property values or cleanup costs if the initial disposal

of the waste occurred more than six years before the discovery of

the waste.

Application of proposed AS 09.10.052 to Alaska's
hazardous substance strict liability statute (AS 46.03.822) would
impose tremendous costs on property owners as well as the state.
Current property owners would be barred from recovering state-
mandated cleanup costs from prior owners and operators who may have
disposed of hazardous substances on the property over s ix years
before the substances are discovered. Such a rule would also
result in the state bearing a greater share of cleanup costs when
the strict six-year rule prevents recovery of such costs from the
culpable prior polluters. At a minimum, proposed AS 09.10.052 and
AS 09.10.070 (in section 5 of the bill) should be clarified to
ensure that the statute of repose would not apply to these

statutory causes of action.

3 See above discussion concerning the Alascom case. It is also
unclear whether the proviso being added to AS 09.10.070 in section
5 of the bill, "Except as otherwise provided by law," is intended
to make statutory actions for personal injury, death, or property

damage subject to the statute of repose in AS 09.10.052.
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Public Policy.

Besides imposing the risk of loss on the person w ho
profits from the sale of a product and who is in the best position
to spread the risk around, it should be acknowledged that strict
products liability encourages the safe design of products. One
need look n o further than the case of the Ford Pinto with the
exploding gasoline tank to see that some companies are willing to
sell defective products if it is in their economic interest to do
so. Abolition of strict products liability after six years (or any
other period of time) would not deter the mind-set that led to the
design and sale of the Pinto. Product designers are sophisticated,
and there |is significant pressure on them to reduce costs in order
to boost profits for the corporation. With a six year "home free"
provision written into the law, some designers may succumb to the
pressure to design products capable of causing great physical harm
in a manner that makes them operate safely for only the minimum six
yvyear period, and then fail because inferior methods or materials
were used in order to save money.

I'n the case of products like the Chevrolet pickup trucks
with the "saddle bag" gasoline tanks, a major debate is currently
underway concerning whether General Motors should issue a recall to
correct the perceived safety defect. I'n determining the overall
benefit to society that a statute of repose might bring about, the
court would likely consider whether the statute would promote the
safety and well being of Alaskan citizens. One probable effect of
AS 09.10.052 would be to further discourage companies such as
General Motors from recalling dangerously designed products, such
as the pickup trucks with "saddle bag" gasoline tanks. This is
because such companies would consider themselves "home free" after
six years of the product being on the market. They would have no
incentive, therefore, to recall the product in Alaska in order to
make it safe because no matter how dangerous the trucks are, GM
would have no exposure under Alaskan law for further liability
after the trucks were more than six years old. The court must
w eigh these considerations in determining whether society as a
whole would benefit from the statute of repose, as the legislative
findings contend.

We doubt that the court would find Alaskan society as a
whole would benefit from the elimination of this public safety
feature of product liability law. Again, if Alaskans who suffer
serious physical injury are not able to recover from the negligent
product manufacturers who reside outside of Alaska, and if they
cannot work because of their injuries, they could well wind up

being supported by Alaskan taxpayers.
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Availability of Insurance.

Section 1(a) (3) asserts that the widespread use of
"claims made" insurance policies makes it impossible to adequately
and economically insure against actions for an unlimited period of
time. Again, the main question for the court is whether the
statute of repose would make "3.ong tail" insurance policies more
available than they are. As discussed above, to the extent these
decisions are made by the insurance industry on the national level
and Alaska is an infinitesimal segment of the insurance market, it

is highly unlikely that the proposed statute of repose would serve

the stated purpose.4

Fairness of Defending Older Claims.

Section 1(a)(3) asserts that it is difficult to defend
against a claim that has become stale after information and
witnesses have disappeared. Several commentators have noted that
this is really not the case. Manufacturers and designers document
their work. Practice shows that they retain those documents.
There is no evidence that products liability cases based on older

products have a higher rate of favorable verdicts for plaintiffs or

unfavorable verdicts for defendants. See VanKirk, the Evolution o f
Use ful L i f e S ta tutes in t h e Pr oducts Lia b il ity Re form E f for t Duke
L.J. ‘689, 1712 - 13 (1989).

The Remaining Findings and Purposeis.

The remaining findings of fact and stated purposes of the

bill that are relevant to the statute of repose are essentially

subsumed in the above discussion. Section 1(a)(4) declares that,
on the whole, society is better served with a statute of repose
4 It is interesting that this tort reform bill, w hich would
provide direct financial benefits to the insurance industry, should
be based wupon this particular finding. Twenty states, including
the State of Alaska, have sued a number of major insurers and re-
insurers for conspiring to make "long tail" coverage unavailable in
the mid-1980s. The case is pending in the U .S. District Court in
the Northern District of California. See I'n re Insurance Anti-
trust Litigation. C-88-162838 (MDL-767). The states recently won a
significant victory in the United States Supreme. Court, and the
case is back in the District Court for trial. Ir. is ironic that
the insurance industry would financially benefit from legislation
adopted on the ground that "long tail" coverage is not available,
w hen significant evidence exists that many insurance and re-

insurance companies illegally conspired to eliminate it
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even though in a few limited instances injuries may go without
compensation. Section 1 (b ) (1) states that the purpose is to enact

further reforms that create a more equitable distribution of the

cost and risk of injury. Finally, Section 1 (b)(2) states that a
purpose of the Act is to reduce costs associated with the civil
justice system while ensuring that adequate and appropriate
compensation for persons injured through the fault of others is
available. For the reasons set forth in the discussion of
Sections 1(a)(2), (3), and (4) above, it is doubtful that the court
would find that proposed AS 09.10.052 would, as a practical matter,
further these objectives. Again, we do not suggest that the court
would not find these objectives t o be laudable and legitimate
legislative purposes, but we do not believe that the court would
find that the means -— the proposed statute of repose -— materially

advances the cause.

The Nature of the Rights Abrida=>d and Discriminatory Effects.

As the last step in Alaskan equal protection analysis,
the court balances the state's interest in the particular enactment
against the nature of the rights abridged. This has been described
as a "sliding scale" under which the state bears a correspondingly
heavier burden to prove that its legislation serves the state's
interests as the nature of the interest becomes more important.
Wise, Northern Lig h ts — Equal Protection A na lysis in Alaska, 3

Alaska Law Review 1 (1986).

I'n Turner Construction, the court noted that “"the
interest in redressing wrongs through the judicial process is a
significant one." 752 P .2d at 471. And in Hanebuth Vo Bell
Helicopter International, 694 P .2d 143, 147 (Alaska 1984), the
court said, "t is profoundly unfair to deprive a litigant of his

right to bring a lawsuit before he has any reasonable opportunity

to do so ." Since the court has identified the interests of injured
plaintiffs to be "significant rights,” and the court has said that
it is "profoundly unfair?" to deprive a litigant of the right to
bring suit, we presume that the court will place a fairly heavy

burden on the state to justify the statute of repose.

This is especially true in view of the fact that the
statute would, in practice, create distinctions between groups of
people without any apparent rational basis for doing so. The
distinctions between groups can happen in subtle ways, but if the
bill has a discriminatory effect, the court will scrutinize it
closely.

The proposed statute of repose might perversely deny
compensation to certain people for their good behavior, while

allowing others who are less responsible for their own well being
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to sue and recover damages. For example, evidence has been
developed that cigarette smoking exacerbates and speeds up the
disease process caused by asbestos. Suppose two workers were
exposed to the same asbestos-related project at the same time; one
smoked cigarettes and the other did not. Assume the cigarette
smoker came down with cancer in time to file suit against the
asbestos manufacturer under the statute of repose. Because the
non-smoker had healthier lungs, and was therefore more resistant to
the effects of the asbestos, the non-smoker did not come down with
cancer for several more ye'rs, at w hich time he found that the
statute of repose barred his lawsuit. We doubt that the court
would see this outcome as either fair or rational. The same
analysis might apply to other dangerous products such as the
cancer-causing drug DES; sterility-causing intra-uterine devices,;
PCBs; diox ins; and silicon gel breast implants. Alaskans with
strong immune systems might be denied compensation under the
statute of repose while those w ith weaker immune systems might
succumb to the disease process in time to sue.

The statute might also, in practice, draw impermissible
distinctions between Alaskans based on wealth. Wealthy people

probably own a higher percentage of new <cars and other products,

while less wealthy people tend to own older-model used cars and

other used products. I'n the case of the Ford Pinto, or the
Chevrolet pickup truck with "saddle bag" gas tanks, the defect that
injures people is the same on the day that the vehicle leaves the
factory as it is seven or eight years later. of all the people
seriously burned or killed in Ford Pintos or Chevrolet pickup
trucks, those injured within the first few years of the product's
life, before the statut? of repose deadline, are likely to be the
relatively more wealthy. Those likely to be injured after the
product has been in use for several years, and after the deadline
has passed are likely to be relatively less wealthy. The statute

of repose would allow a relatively greater proportion of claims to

be made by tftbse of relatively greater wealth while cutting off the
rights of those of lesser wealth, even though the risk of injury
from the defective gasoline tanks is exactly the same regardless of
the age of the vehicle. While "poverty" has not generally been
held to be a "suspect classification"” w hich would trigger the
"strict scrutiny test," the courts are not inclined to allow
distinctions based on financial ability to go unnoticed w hen
assessing the constitutionality of a statute under the equal
protection clause. See Tribe, A merican Constitutional La w (2nd),
§ 16-36 through §8 16-37, citing Edwards v. California. 314 U.S. 160
(1941). Because this bill draws a potential distinction between
classes of people based on wealth, we believe the court would place
an increased burden on the state to prove that the overall benefits

outweigh the burdens.
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Arbitrariness.

Aside from the potential equal protection problem raised

by the financial condition of the plaintiff, proposed AS 09.10.052

might be found to be excessively arbitrary in the way that it
establishes the six-year statute of repose. An arbitrary
classification can violate both the due process and the equal
protection clauses of the constitution. I'n Lankford v. Sullivan.

Long & Haoerty. 416 S .2d 996 (Alabama 1982), a ten-year statute of

repose was struck down as arbitrary and therefore unconstitutional.

The proposed statute of repose in this bill would
certainly have arbitrary consequences in some cases. Take, for
example, the case of two different individuals who purchase 1987
Chevrolet pickup trucks. Both trucks are manufactured on the same
day in June 1987. One is bought and first used in June 1987 by
Buyer #1, and the other is bought and first used by Buyer #2 in
7iugust 1987. Both trucks are essentially identical, and both have
the same defectively designed gasoline tanks. Both trucks are
involved in broadside collisions on July 4, 1993. Both Buyers #1
and 2 are burned to death when their trucks leak gasoline and catch
fire. Under proposed AS 09.10.052, the estate of Buyer #2 can
recover against General Motors, but Buyer #1's estate cannot, even
though the cause of their deaths is exactly the same. Since the

clock begins to run under proposed AS 09.10.052 on the date of

purchase, Buyer ttl's family is left with nothing, even though the
death may have been the fault of the manufacturer. We doubt that
the Alaska Supreme Court would view this as a rational outcome, but
that is the effect this statute of repose could have.

Rationality.

For the above reasons, we doubt that the Alaska Supreme
Court would be any more inclined to approve proposed AS 09.10.052
than it was to uphold the statute of repose in Turner Construction.
I'n Hanebut 1 v. Bell Helicopter International, the Alaska Supreme
Court quoted with approval language from Eisenmann V. Cantor
Brothers. Inc.. 567 F. Supp. 1347, 1352 (N.D. 111. 1983), in which
that court said it would be "absurd" to foreclose a cause of action
even before it arose. As the courts have noted, "we would have the
anomaly of an action being barred before the cause ofaction even
arosel!Mr. Bumble ('the law is a ass, a idio t') would have
prevailed once again."” Hanebuth, 694 P .2d at 147.

Other courts, including the New Hampshire Supreme Court,
have referred to A lice in Wonderland w hen describing laws like

this:
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[E]lxcept in Topsy Turvy Land, you can't die before you
are conceived, or be divorced before ever you marry, or
harvest a crop never planted, or burn down a house never
built, or miss a train running on a non-existent
railroad. For substantially the same reasons, it has
always heretofore been accepted, as a sort of logical
‘axiom," that a statute of limitations does not begin to

run against a cause of action before that cause of action
exists, i.e . before a judicial remedy is available to a

plaintiff.

Heath Vo, Sears. Roebuck and Company. 464 A.2ci 288, 295 (New
Hampshire 1983).

Fiscal Note.

The fiscal impact of proposed AS 09.10.052 might be
substantial in some unanticipated ways. As noted above, Alaska has
spent vast amounts of public money, in the billions of dollars, on
public works including highways, airports, buildings, and other
facilities. Alaska municipalities and school districts likewise

have enormous amounts at stake.

The statute of repose could jeopardize the public's right

to recoup money when a structure or facility fails, or a person is
otherwise injured, because of a latent defect after six years. But
people w h o are injured by these latent defects (whether in
buildings, on the public highways, or at other facilities) will
nevertheless continue to sue public entities, because they own the
property. The public entity will not, however, have any right of
indemnity against the negligent builder or designer in such cases
where six years have elapsed, unless an exception to the statute of

repose applies.5

3 Proposed AS 09.10.052(b) creates exceptions to the general six
vyear time bar; the statute of repose would not apply if the
personal injury, death, or property damage were the result of,
among other things, breach of an express warranty or guarantee.
Proposed AS 09.10.052(b)((1). Sophisticated property owners may be
able to avoid the harsh effects of the statute of repose in the
future to some extent in their contract negotiations with builders
and designers. However, if the statute of repose went into effect
July 1, 1994, as provided in Section 39 of the bill, and applied to
buildings already completed or under construction, the ability of

owners to protect themselves by contracting for an express warranty

or guarantee may be nil
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The statute of repose will also fiscally impact the state
to the extent that state taxpayers will become the sole support for
some percentage of Alaskans who are too seriously injured to earn
ci living or care for themselves, but who are not allowed to recover

from the party that injured them.

Consumer Protection and Warranties.

Proposed AS 09.10.052 would also adversely impact the
rights of Alaskan consumers w ith respect to losses caused by
consumer products. This section might also serve to Iimit the
rights of Alaskan consumers and businesses under warranties,
although to the extent that it limits consumer warranties, it is
probably superseded by (and therefore invalid under) the Magnuson-
Moss Act, 15 Uu.s .c. §8§ 2301-2312, and art. 1, § 15 of the Alaska
Constitution which forbids legislation impairing the obligation of
contracts. I'n any event, the statute of repose can have negative
consequences for Alaskan consumers and businesses w ho suffer
physical or financial injury resulting from poorly designed

products or buildings more than six years after the products were

first used or the buildings were substantially completed.

Conclusion.

For the above reasons, we do not believe that the statute
of repose proposed in Section 3 of this bill would be enforceable
in Alaska.

SECTION 4: LIMITATION ON ACTIONS AGAINST HEALTH CARE PROVIDERS

Section 4 would create a new AS 09.10.065 regarding the

statute of limitations for malpractice actions against health care

providers. The statute would require all such lawsuits involving
children who are injured when they are less than six years old to
be filed before the child's eighth birthday. This would eliminate
the tolling of the statute of limitations during the child's
minority that currently is authorized by AS 09.10.040(a) . The time
Iimit of proposed AS 09.10.065((a) would not apply where fraud
causes the failure to timely bring an action on behalf of an
injured minor, or facts that would give notice of a potential
action have been intentionally concealed. Proposed
AS 09.10.065¢(Cc). Additionally, this statute of Iimitations would

not apply if proposed AS 09.10.075, discussed below, would provide
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a longer period of time for filing suit. Proposed
AS 09.10.065(b).6

The legislative statement of findings and purpose

discussed above with respect to Section 3 also apply to Section 4

of the bill. As with the proposed statute of repose, we believe
the court would not be inclined to uphold the new statute of
limitations in proposed AS 09.10.065 without a showing that the
provisions of that statute of lIlimitations would in reality, and not
just in theory, reduce the level of malpractice insurance premiums
in Alaska or reduce the price of lawsuits. As was stated above,
the court is likely to view the rights of individual Alaskans as
substantial. A party attempting to use this statute as a defense

would therefore bear a heavy burden to show that the provisions of

proposed AS 09.10.065 that Iimit lawsuits against health care
providers actually make serious in’' roads against the cost of
malpractice insurance.

The impact of a new statute of limitations on Alaska
malpractice insurance premiums is questionable.7 We believe that

the court would also consider the actual ability of physicians or

other health care providers to purchase insurance and to pass along
the cost of insurance to those paying for the health care. All of
these considerations would necessarily be included in any
determination by the court of whether the statute of limitations
proposed in AS 09.10.065 creates a more "equitable distribution of
the cost and risk of injury" as claimed in Section 1 (b) (1) of the
bill

While the constitutionality of the statute of limitations
in proposed AS 09.10.065 may be a closer question than the statute

of repose in proposed AS 09.10.052 (because there may be fewer
irrational distinctions between potential claimants), we are
6 It is unclear how this statute and proposed AS 09.10.052, the
statute of repose, would mesh. The statute of repose declares an
outside limit of six years in which to bring tort actions, yet this
statute of Iimitations would allow some injured children as much as
eight years in w hich to file a medical malpractice action. The
legislature should clarify how the two statutes are meant to

relate.

7 We note that a significant percentage of Alaskan health care
providers procure insurance through a single source, w hich does
business in only two states. It is possible, although we make no
prediction, that these Alaskan physicians may experience a rate
r

eduction or smaller rate increase if HB 292 becomes law.
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nevertheless not confident that the new statute of limitations

would survive constitutional scrutiny .8

SECTION 6 : LIMITATION ON ACTIONS INVOLVING INJURY TO PERSON OR
PROPERTY

Section 6 of the bill creates a new statute of
limitations in proposed AS 09.10.075, expressly for tort actions.
The statutory time Iimit for bringing an action for personal
injury, wrongful death, or property damage would be two years from
the accrual of the action. Proposed AS 09.10.075(C(a).9 This
standard incorporates the concept of the "discovery rule" that is
judicially recognized in Alaska case law. Cameron v. State. 822
P.2d 1362, 1360 (Alaska 1991)(cause of action does not accrue until

claimant discovers or reasonably should have discovered existence

of elements of cause of action) .10

This statute of limitations in proposed AS 09.10.075
abrogates the tolling provisions of AS 09.10.140¢(a) for minors, but

leaves them in place for incompetent persons in personal injury,
wrongful death, or property damage cases. Constitutional problems
arise when the legislature limits the ability of a person who is
not legally able to enter into contracts to use the courts for the

protection of rights.

8 We also note that the statute of limitations in Section 4 of
this bill appears to present some potential conflicts with the
Health Care Reform measure proposed by Governor Hickel. The
Governor's bills, SB 270 and HB 414, mandate pre-complaint
arbitration procedures? if that legislation were enacted, the
interplay between mandatory arbitration and the statute of

limitations should be clarified.

9 The current general tort statute of Ilimitations is two years.
AS 09.10.070. However, there is a six-year statute of limitations
for certain actions involving destruction and taking of property.
See AS 09.10.050. Because proposed AS 09.10.075 would cover
"property damage"” suits, the legislature should clarify how this

proposed statute and existing AS 09.10.050 are to be construed.

10 As mentioned in the discussion of section 3 above, the

proposed statute of repose would set an outer Iimit of six years

from the last act alleged to have caused the personal injury,
death, or property damage for the discovery of a claim and filing
of an action. This would set a six-year ceiling that does not

exist under the discovery rule today.
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In Bush v erd 516 P.2d 1%15 Alaska 1 73, the I ska
SuPreme Court % truck n a statute t revent] garo ee
sulng dur |ndg the trm e was 0 aro L %rsrgn, 8
court noted that on the ﬁ)rovrsrolns AS 09.10.14
R}re_vented former AS 05070 |c disabled prisoners From

aintaining s t nt | |scharged crrmrnal sentepce) from
amountrn%t th baldest of takrngs |n violation of tHe Due
Process Clause.

We believe that the rationale of E}ush_mrght well be ﬁ)_und
ap(nllcable. to, minors. . This ecthon ermrn tes the tolling
? V fron in the case of minors w ) ecause of their age, are not
eua y ,entrt en er contracts or Errng su t on tbherr own.
ElTminmation of he sae uard to thel r rrg tﬁ could well be .fou% a
taking under th roce sfs C ause,, [ nave an |m1perm|ssr e,
une(ﬂual, |m%act on % S 0 gegg ”h viglation 0 “re Equal
Protection ?use e therefor ubt that Section 6 will survive
constitutional scrutiny.

SECTION 7 NONECONOMIC DAMAGES CAP

Sec n Proposes ? make several _changes
AS 09.17. 10 That statute current | gts he tJdue of noneconomrc

[
am t at he recovered er ry actions,
estaagqf she noneconom(r"c deama c yfor eac[h elarm
hased on (ﬂoarate incident or ju eca oes not a H
damages f stigurement or severe p ysrca airment, ter ha
are ot d |ned In the present law.

The b|II would expressly. make AS 09.17.010 applicaple to
w[on ful a actrons in"_addition to personal injury, claims.
Altholgh t a Supreme, Court has not had .0 ccasron to ‘determine
wnether_wro u eath ac |ons are already. imp |crtly covered .b
Agc?%n”g | tas reatcOrm th at cAr\)ncOIérsrgn %s to 2 com anro
Bepartment 0 Tran ortation &Pubhc Eacr lities. 837 I§ %d 18% 117
(Alaska 1992).

_Agditionall . the bill identifies loss of consortium, as
3 recognize tge of noneconomic dama?es ?Iarm. The exrstrn
amag?s cap of $500,000 would be the cel nﬁ or all claims ari |n
ot a single |nJur}/, or death. The curéan% VEersion o th
e |mrnafes,t e ex eP lon to the caB for dis rqurement or E
pnysical impairment.L  AS 09.17.010(c). nstead, he nly

N We note that the House Labor & Commerce Committee wrote a
letter of intent, indicating its desire that the H%%Soentjilh?rlecdlar
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crrcuthances in whrch ore than 5 ?O J” nonecfonomrc losses
cou' I be awarded woud e where th e defen anlt ommrtte ?r
attempted to co mrt\acasAo ung af]s fied eongr lainti
wfs a victim that . offense an t e action ase on that
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defendant he convicted of e se. For the sa . re
statutory rnte{pretatron he sI ture should arrfy W at
burden of proof applies to t IS ex ep on

SECTION 8: PUNITIVE DAMAGES STANDARD
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It]s dhld be noted that the prodaosed statutorgl standard
mlaly be hig er . test quoted, aboye It pPears
e mrnate rec Iess | drfference to rrghts of othe a
basis for a punitive damages award. We see no legal drffrcultres
with this section.22
SECTION 9: PUNITIVE DAMAGES CAP

: Sectton 9 adds two new subs ectro to AS 09.17.020
regard ng punitive T£e first place cap on
ponrtr e da gre a(yvards o erther 200,000 o ree times the amount
0 compensatog amages awar(f Propo AS 09,17.020 bg The
Alaska Suprem o eclined several occasions to
udrcrally ad olp Ixed rétro tween unrtrve and compensatory
amage, most ecenbey In Cameron v. Beard.  P.2d [ Op. N
4032 " (Alaska, Decemnér 3, 1993)

This court has refused to prescrrbe a (ef |n|te

ratro v(\ieen compensatorB/ unrtr Ve gam a

Ben omon e 69 P.2d 142

(Alak Thouh comp arrn punitive
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determination.

CIarK Ins. An?ency v. Dovle. 620 P 2d 194 205, (Alaska 1980), The
Alaska Suprenmie Court's refusal by a ratip te%t in reviewin
punitive damage awards raises some dou t as to how the proposed ca
would fare in~a court challenge.

The second new s ubsectron would make an excheptron to the
proTPosed punitive dama es P cases were e een ant
co m‘tted 0 aftempted o co rﬂt a Has A W}classrfe eony
theroarntrfrsavrtmot ense t atrnr ased
on that offense.  Proposed AS 0 20%0). |s Is similar he
proposed exception to the cedlrng 0 oe m c. da aes
AS 09.17.010(c). As in proposed AS 09.17,010(c), t 1S SU ectron
does not specity the applicable burden of proo; the legislature
should clarify 1ts intent in this regard

es. new subsectjons
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shooting the plajntiff .a number. of times while _attempting t
aﬁgrehe%d Hlm P T’we Ialntlw cfalrh(ed thnat.AS 09.17.030 Q/l(%’gateg
the due process clause of the Alaska constitution by, In e ecE,
rf)ulllfy|n1gn AIaska? stgtutes on the use of excessive %r deaow
ogce. The courlf ound that l%ecause the law did not .c ange th,
?u stantive law q arresi), and because significant sanctions em(a,m
or violations of the substantive (Jaw %f ar[est, AS (09.17.030 dd
not_deprive Sun of duHJrocess ur% er the Agsk Const|t,tH|%n Id.
at 775, We do not bfe ieve that the proposed changes will have any
constitutional ramifications.

SECTION 11: TR%GE AWARDS FOR LOST EARNINGS TO BE REDUCED FOR

"The general princi Ie underl |ng the assessment of
dama es |n tort cases Is that |hjurﬁd erson Is enHtIe? t% be
BeC%uacleg had % : been (%‘ Srlbt e bn fetnga st'ttloornt ne Weoauu e a¥e
2110 1, 434 g 665 07 (Maks 16670 s 05.17.04%&
b)vresentrIT?/ rovides %u elines ‘that a court”or jury must foll

hen damages are awarde personal injury.

amages may be aw rded to a plajntiff for past and future
econ om| li)ossgas W P past athl Hut%re no g%gn,omlc]ﬁvoss.
AS 09.17 (2. Pun|t|ve 9ama%s maé/ also eawa ed Jf the court
or jury f ds tha J the conduct auged the plaintiff's |nfury
\évla%rgaallcmus and outrageous. See Section 8 discussion,

The first change g bsed by Sectlon 11 broadens the
t}qpes of cases in it Z&thJ] amag must occur to
Include cases where t ere has been eath In addition to personal
INjury cases.

ection 11 also groposes to add a new second subsecnon
to AS 09. 704& rggwes ﬁ awards for past or future
gross earnings to be reduc by the amount of federal or state

5 Awards for econi)mlc damages c?mpens%te plaintiffs for ast,

as well future, losses and include, but are not limite lt

wa es h he party would have been able to earn, medical b|I S,
the |mpa|rment of earning capacity.

Nonecogomw dama%e awards are awardfed for past and future
05Ses an compen ate rﬁ lajntiff or Hbaln suffering,
|nconven|ence pheyswa | palrment disfigurement, Ioss Sgé‘

enjoyment non ecunlar damage.
Y 018ta. d y !



1994
Page 25
e

IS

March 8,
balance

ensatio
les to awar
laska cas

%

ra
0se
¢

d A

under the tax

upre
arégp

d
U

aw

o

tort reform
at

e Alaska
a

01

es t
h

HB 292,
T
ated to Q
at t
d

xes that woquld have been paid
t an awar

{ )
tﬁe date oft%e injury or death.I/ Proposed AS 09.

Alaska House oFf Representatives

The Honorable Brian Porter

Re:

DLIN— TS o TS
—o L2 Lo et
ELC= S22 2o
R >o< D
SE 00T oo
o aStant

O DO
b ~ QUHH .MTU+L Ec<t
vlma..l. - P — Ox— ()
ST Cn S SO0 S o

O o=
17 OHG @ ©CoS g
q¢] (&) o (a1
=== LM o o ppr-E)

— X
nlabﬁwmld_ S..I.VAO..I.fbeS
= C T = <,

O Lo n=S =P
ee—/—/ _hcnSWf.Ief
©s - SO TS ot s oo

%

E

dtely

e amourt
U.S.C.

ceur
h

t
a persona

rse of t
hereas th
agreement ang
on-account of

from
e a
ross earpin
. 2?

b
%ou
W

0f

Xes
|
d,
art
or

i
)

|
ate
ture
L{Prae

N
[d%NI
Infl
Fu
no
H In
en
does not include the
Suit
t
e

d
awa
gt
h
beg
perjadic p%m%
{Emphams ad

tax w
_in&ury awards.

INncCoOme

Eﬂ& ,%e ucti
gnd % N
In taxe
\yed In t
ad not
Income
rsonal
i “(ibether b
el

ceived

r

n

9

t
Ce
€
pe

as

ges re

0es not fax
sums ,

dama
|njur|ég Or sickness.

g

%7 e IRS
104(a) provides that
amount of anY
ether as . 1u
ersonal

W
p



The Honorable Brian Porter March 8, 1994
Alaska House of Representatives Page 26
Re: HB 292, tort reform
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a nugtber of years. examB VI t|m IS seve rer In gur% ,
the mages are often ase? Por me |ca ét other ex ens e at
will pe Tncu OVer eriodic pa en scheme |s
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some formula so t funds w% e available aa the
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hec agse the trier of fact is required to reduce a future damagf
awar present value See A 0961.7.0.40ﬁb. As a gractrC.

matter L owever this ca rese'ft a |ff|cu t"and time- onsumrng
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Alaska House of Representatives Page 33
Re: HB 292, tort reform
éttsatgvaluatron by a committee of practitioners from around the
Sectign 26 of th? bill will act.to repeal Rule 82 in the

context of crvrl actions. for Bers?nfal ,nj re{ death, or property
d%ma%e relate or arrsrcng out 0 t roRose AS 09.60.010;
The Courts erI be barred “from awar ng attor eT?/s fees In such
cases, unless authorized by statute [ agree ent hetweep th
arfles. The Alaska Supreme Court %enera ly does not take a forma
osition with resgect to ,egrslatro NeYe,rthe ess,, Wwe understan
hat the court ha formaI){ opposed the hill's abolition of Rule 82
In_the tort context. It 1is notewortg that man¥ tort refoLm
efforts in other ?]tates see\< to create attorney fee provisions like
Rule 82, rather than repeal them.
CONCLUSION

... From our perspectjve, the sections of the bill not
elercr g]r ?d np% letter 8 not preset F[%;
constit naI Itie iank you for the opp 0{ |t
present our comment Pease feel free to contact us If you ave
further questions.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

BY C\un
- Trim Fo bs
Assistant Attorney General
By:
Assistant Attorney General
BMB'SDC'JF'pch
cC: Elim, Le |sIat|ve Liaison
%orah Behr, g
2 oll - of all Alaska ractrtroners was conducted b
commﬁte% grror to th amendntje Rule 82.  The maéorr d/f H
practitioners who respond voted to erther eave th norror ruIe
ﬁtone otr repeal the whole concept. The proposed amendment adopts
e latter view.
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March 11, 1994

the Honorable Brian P r via FACSIMILE
Ellohse Jggrcr?ry commr 465-3814
nchorage ax 99503
Re: HB 292
Dear Representative Porter:

| have had a very brref o g rtunity to review the
D%pa}rtment of Law»s Iength Flat ed March a, 1994,
Which considers various p rtr ns of HR 292,

Becayuse |.have very little time, my comments are
ner:essarrtI brie P ) Y

it appear* that tho only section posin serrous
concern tgpt e _tg?partrlrnt oY Law rs tRe s(ia ute of
repose. Essentially, the Department of law takes issue
with the statute of repose, and further concludes that
our Supreme Court _n0t1Id hat prOV\ on
unconstitutional. | will leave t e constitutional Jaw
arugurn,ents to others, as 7 understand you are receiving
additional comments.
. Concerning tr}e ?eneral idea ?f a statute of re os?
It I% ml}/oprnron al a stafute 0 re%ose egr Se OUd
no nconstrtutronal. The 1dea be rpd tho statute o
repose 0 provide certainty and tinality, and to

(\(Al;ﬂWi'*bI'andfax transmittal mmno 75711 no** »
r-Manifrlb.Annif . B @ -t
Ot* fawn

P8 tsail- T
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avord the muItrthe problems associated with Irtrgatrn%
a claim with stale evd e, Z myself have defende
numerous clarms rnvolvrng evidence upward* of 30, ears
0ld tical matter, a full "and fair trig! on
such stae evr ence 12 rmposelbrs specrfrcalx, |
would refer to, DBS litigation, which the De artme tof
Lav refers to in its analysis. Havm&; defended a major
dru? manufacturer sued rn numerous such actio. _s, X can
state unegurvoca ly %experrence that that Irtrgatron
djd not result in an easurable recovery for any of the
claimants., Rather %true winners in that litigation
appeared to me to be the lawyers.

In addition to DBS Irtrgatron (whrch was largely
concluded four to five years ago), a substantial portron
of my practice is product Irabrlrty defen Se.

ar treu ar, | have defended cases rnvolvrn\% P%ducts
anuractu r 2d %ver 30 Zears ago, and desrgened ell before
than. such” claim* ‘are brought,

desrgners are usuaIIy deceased, and the _corrP rate
recotds are sketchy at best. It _is my opinion that
missing evidence makes It impossible to have a fair
trial, Moreover roduct ltability cases, Alaska
law e r‘r‘ectrvet Iaces t e bu deﬂ otn ttrr]re mandufa%:turer tot
rove a negative — s, that the product is no
%efectrve J Wrthout evrole ce avarlabrfe* to It, a
manufacturer simply cannot meet that burden of proof.

Whr#e arguments may % mad t at a statute of
repose of six years Ie too snort, IS HPrnron that
ome statnte of repose IS an esse tral element of our
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certain survivor* for non~econo*ic damages, which would
then be capped at $500,000.

nust str ss that thg above was hurriedly
dict ted woul ﬁ)g y to discuss anly the above,
or any ot er asp ect oft DePartmento aw's letter ir
greater detail. Please eeI ree to contact »e any tine
should you wish to do bo*

Very truly yours,

BHI/ajw
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March 11, 1994
Dear Mr* Porter:
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Reply to: JUNEAU

March 11, 1994

iep esentatrve Brian Porter
A State Legislature

State Ca tal
Juneau, Aplaska 09801-1182

Re:  House Bill 292
Dear Representative Porter:

On Behalf of State Farm I havef vrousl written the
House Labor and Commerce Committee regar HB 292, and have
also testified hefore your committee,. ust seen a cop¥ ?
the March 8, 1994 letter from the’ attorney enera

compelled to comment.

Section 3: gtatute of Repose You w.ill e aII fro our
previous corhespoH ence took no Fosr 10.n tuie
of rep%se other than to. saX t at easonaPe I |tat| ns obv usly
wouI ave a posl rve %ct on t oas this legislat |o seeks
to further. Ln t we woul nwlrr m kte the oIIow ng
observations about t e a torney general's letter of March 8, 1994

The letter seems o he saying that regardless of. what kind
of OlStatute of re?ose the ? gh sfatUre seeksgt adopt, |t Wi rbe

on unconsti utronal hy “the Alaska Suxemf C ut ith this
we disagree. We believe the Ie hs lature c arlP/ hle pw r to

as_enacte mer ous Im | at

enact a statue 0f repose S
(IJn Clv I claims, suchér ?tatute of limitations changes In_the

re trngr to ‘the me rc malpractice area, and th e t rt ref orm
of 198 0 our noweo court has never icated 1t
would strrke down all sta utes ot repose, ang |ndeed, it would
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20
ere | osrtron C ntrar what the attorne en
YV Ire es, we bePreveyrt IS cle rleyowryhrgn the

not have . gong throu h the anaI Sis Lt went throu (0
Co f]ructrogn 8om any. J . Xl 7&2 P.2d, 4%gAIaska %98@
| f 0 era
ag arent a

Islat ure s power and authority to enact a statute of repose.

\We alsrf feel that it |s very drffrc It to predict the actron
?f _the Alaska Supreme It ar icular piec ?
eg”slatron]. The court has |stor| a y rve sed proxr ate
half o e rulings that are e it. The possi |I|ty
that it might frn this statute unco t tronal in our vrew IS
not something .that shoulhd deter the gr slature from actin r}
this area |f it feels t a statute of eKose as a matter o
policy is a positive thing for the people in Alaska.

There are several other comments we . have rega rdrr[q the
anaI srs stat of

|

fthe attornely general ?ardrnq the
rrdst, the attorne gente ndrcaes that nsurance
ums, nd to be governg actors c] Insurance
companres return on their investment an er mone inagement
IC Sus rt)ect the Division 0 nsurance would ta reat
this statement, as It s not an aprt)rove un erw |t|n

et r urn, rather e(
AI

ct
usi

ice to set rates Dbased on investment re
b Ioss ex errence For State  Farm, our rates |n
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rent since 1975,
emiums. I have been followin
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ce 1983 r- .ates hﬁve been remarkab]

es ngCh ccurre ave been primaril

|n medical ..0sts and rncreased cost of
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e % ess than (th i/600
edrca malpractice premium
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rea es are far. les
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{n W have bout the attorney general's
plies that Alas a Insurance premiums are set
Agaip, as set forth above, this Is not so,
ner insurance and aytomobile insurance. We
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so for malpractrce Insurance.

stitutionality arquments raised he
r ot Marchy g1994 ou shoulgyais
on, as well tesaueo
t one part of 8 %omprehensrve hill,
rérlrze IearI ein ‘ Ige?trmateh' b IIck
and glrc Fgacrrgrtres 837 P. Ed
IS very ficul t%ase arate one

n and focus ‘on the roe E alone
s%rng t?re goals whtrch the legislation seeks

—
o

inal concern we have 1S t]hat
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tr n fay f. Certainly attogne eneral is
t rt”( tln Paska Supreme Court has t eydg reduce
for damages for impairment of future wage earning capacity
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e uced 'the . amount_one would pa Pr Income taxa
Westen Railroa ompany Liepelt. 44 U.S. 49
S e
n with us for man any rt/ears and we e\ seen no predrctr S
om anyone that fe era come taxes will ¢ etSﬁ rth g

sound logical reason not to remove t
our current system.

nificant debate about the logic eriodic pa ments rather
debat e seems to center aroung 0fhe nEecbhaprsm p>r |mpe[n ntin
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on when r 0r t other heats their own offer o
uo’g frfnlﬁ feel |s 1S a mucfr more equitable wa oF
war \9 gtorne ees, anq e also feel creates Tar greafer
Incentive for parties to voluntarily come to the bargaining “table

|
Thank you again for opportunity to comment on this
legislation.

Sincerely,
HUGHES, THORSNESS, GANTZ
POWELL" & BRUNDIN

%73 xmll/ns
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DEPARTMENT OF LAW

OFFICE OF THEATTORNEY GENERA

March 23, 199¢

Th onorable r|a H. Porter

Alas a Houyse 0 e res at VEes
State Capitol o 118
Juneau, 99801

Re:  HB 292
Dear Representative Porter:

We appreciate t

devote to this subject.

tainly tr of lawyers

ressl
reement

0
ex ressed re
e ext en h
ments on wh
|s P

I‘
HOUI' Opl on.

in: some ex
ere 1S disa
|ch We expres
1l | enacte

cua

o oL L0 RSN, I, i SR
sl e et (et o et 5 |

\We reco n|ze that reasonable minds can d|ffer
Those attorne
I Marc Jett disagree with

concu%

muc
no View.

into law, e

Issues and the constt

/
/ WALTER J. HICKEL, GOVERNOR

i e

ﬁl E 8 E 1¥ I
MAS »3 i=9'|

Rep. Brian Postor

the
ter
at so many people have

uigh
few of Y

s v
1%
que st

XaUver

|
be'ev
Courts
tiona

S

e |
Wi th
I on

cnt‘D(D

We have reviewed he materials rOV|ded to. us by your staffl
and decline to change he ega p|n10ns w% have g|ven Please feef
ree to contact us WI leg uestions about th& bill as 1t moves
through the legislature.
Very truly your
BRUCE M. BOTELH
ATTORNEY GENERAL

SlizAbeth Shaw

Deputy Attorney General

cc: Raga Elim
De%orah Behr
1 Those materials consist of lett
Municipal Attorney Richard L.Icheﬁh, M|
of State Farm Insurance, Mark\Nllkefon for
Reform, Ro ? r Holmes, and Pﬁrt of a ett%r
Lane Powell Spears & Lubersky, and attachm

from the Anchoraqe
Lessmeier on heha
askans for Liabilit
t appears to be fro

Ainedonrecydled noper iy CO

S.



M unicipality P.O. BOX 196650
ANCHORAGE, ALASKA 99519-6650

0 f (907) 343-4545

Anchorage TOM FINK
MAYOR

OFFICE OF THE MUNICIPAL ATTORNEY

March 4, 1994 Via Fax No.:(907) 465-3834

Representative Brian Porter
State Capital
Juneau, Alaska 99508

Re:  Tort Reform Legislation
Dear Representative Porter:

Please be advised that the Municipality of Anchoraﬁe sup[)orts House Bill 292 and Senate Bill
254, commonly known as Tort Reform. Although the Tort Reform legislation orlgmallly passed
in 1986 accomplished many the goals intended by the Legislature, and reduced spurious [itigation
against the Municipality of Anchorage, problems remain and should be addressed. After
comprehensive review of pending House Bill 292, we believe it addresses many of the problems
remaining and accomplishes the goal of creating a more equitable distribution of the costs and

risks ofin{ury while at the same time reducing costs associated with the civil justice system. At

the same time the legislation ensures that adequate and appropriate comﬁensaiion for persons
|njturetd by tort feasors remains available. The Municipality supports the original bill in its
eritirety.

If you have any questions or would like to further discuss the Municipality’s position in this
%rd, Elease eel free to call Assistant Municipal Attorne&,) Stephanie Galbraith Moore (907)
ol or Harry Sjoberg, the Municipal Risk Manager (%07) 343-4201. Thank you for your
attention.

Sincerely,

misc\sdg\lliporlcr.tim



February 21, 1994

Representative Pete Kott
H?use Judiciary C,oinmlttee
étaska State Legislature

ty
ate Capitol ( 31001
Juneau, Alaska 99801-1182

Dear Representative Kott:

| am wrltlng to |nfor Xou that the Klukwan Inc. Boar? of
Directors nas voted unanimously to su%p 292, also known as
the Alaska Civil Liability Act of 199 199

Tort reform_is an jmporfant issue to o%tr corPoratlon We pay over
$1 million in premiums for all types of insurance each year and
premiums keep rising.

We pelieve in fair and adequate com%ensatmn for victims. We also

Hehev that the situation ‘has otte él ? hand In recent years,

riven Y a? gressive d somet| reedy lawyers. orsporat ons

are"pla cy [l at r since the are” often viewe being aole
for d r settl ements | can assure you that our

shareholders do ot agree with this,

The cu rent situation also encourag E I|t|?a<t|on where other
me hods .of dis fute resolution wou 8? er and less cosiy
our so ety wastes a tremen ous amount resources on needless
litigati on each t{ear Anything we can do to curb this trend will

have real benefits for society.

Again, we urg g/our sugport of H.B. 292 as a positive step towards
reform of ou al system and we sincerely appreciate your
con3|derat|0n of our comments

Robert G. Loiselle
President

KLUKWAN, INC.
P.0.BOX 32077 «JUNEAU, ALASKA 99803-2077 «(907) 789-7361



March 12, 1994

Rep. Brlan Porter, Chair
House J ﬁ 8 mltee
Juneau 801

Dear Rep. Porter:
We strongly urge the passage of HB 292.
Sincerely,

. { Ir.,
President Sec/Treasurer

ftep. Brian Porter

4011 Arctic Boulevard, Suite 206 « AnrhorP"9, Alaska 99503  (907)563-5570 « Fax 562-0351



laska S tate Medical Association
4107 Laurel Street » Anchorage, Alaska 995085334 « (907) 562-2662 « FAX (907)561-2063

January 21, 1994

Representative Brian Porter
Alaska State Legislature
Room 122, State Capitol
Juneau, Alaska 99801

Dear Representative Porter:

On behalf of the Alaska State Medical Association, | urge you to support H.B. 292,
Liability Reform. We believe strongly that any health system reform must include
comprehensive liability reform. Our association was involved in the drafting of H.B. 292
and support all reform in the bill. Therefore, we ask you to move H.B. 292 from Labor

& Commerce to House Judiciary.
Your support and sponsorship is sincerely appreciated.
incereiy,

Ray Schalow
Executive Director



ALASKA STATE

H ospital & Nursing Home

ASSOCIATION January 17, 1994
Representative Brian Porter, Member
Labor & Commerce Committee
House of Representatives
Capitol Building Re:  Support HB 292
Juneau, Alaska Liability Reform

Dear Representative Porter:

On behalf of community hospitals and nursing homes across the
state, we ask:

1 Your support of HB 292, the ComBrehensive Liability Reform bill
currently pending before the Lanor & Commerce Committee.

2 Your support for bringing HB 292 to a vote hefore the Labor
and Cbtnlmmerce Committee as early in the 1994 session as
possible.

Attached is our position paper on the need for HB 292 We have, and
continue to study other solutions to the problem of the cost surrounding
liability and the need for the business and health care community to have
access to reasonably priced insurance. We continue to believe the best
solutions to resolving high liability costs are contained in HB 292

L will be calling and getting on your appointment calendar to discuss
this and anv other health issues. Welcome back to Juneau.

President/CEQ
Enel: (1)
cc. Gary Brewer, Alaska Regional Hospital; Sister Suzanne Brennan,
Providence Hospital; Kathleen Cronen, Charter North Hospital, Jim Walsh,
Valley Hospital: Tom Boling, Our Lady of Compassion Care Center and Joan
Fisher, The Mary Conrad Center.

319 Seward Street#11l «Juneau,AK 99801 = (907) 586-1790 =Fax (9Q07) 463-3573



ALASKA STATE
H ospital & Nursing Home

association janUary 17, 1994

Representative Bill Hudson, Chair
House Labor & Commerce Committee

Capitol Building Re:  Support HB 292
Juneau, Alaska 99801-1182 Liability Reform
Dear BIill:

We want to thank you and members of the House Labor & Commerce
Committee for having HB 292, the comprehensive liability reform bill
introduced and for the two excellent hearings you and your committee
have held on that bill,

We have reworked our position paper to reflect the information
receiver' ai the above meetings, and at the meeting with you and the
Medici Association on January 5. As mentioned, we congratulate the
Trial Bar for finally recognizing there is a very serious liability problem
in this state, and for offering solutions to that problem.

Our request to you is to let the House of Representatives vote on
liability reform at this 1994 session. From 1988 through the 1992
session, the Labor and Commerce, and Judiciary Committee Chair took it
upon themselves to deny the House a vote on this issue. We believe the
memeezrgzof the House, like the public will support the measures contained
in .

You have heard the arguments on all sides, now we ask that you and
your committee make a decision on what you feel should be in, added or
deleted from HB 292, and move it on to Judiciary.

Sincerely

Enel: () Harlan R. Knudson, President/CEO
cc:  Members, House Labor & Commerce Committee; Robert Valliant,
Bartlett Memorial Hospital & Grant Asay, St. Ann’s Care Center.

319 Seward Street #11 «Juneau ,AK 99801 = (907) 586-1790 =Fax (907) 463-3573



AlasKa .Slate ...Hospital & Nursing Home Association

POSITION PAPER - SUPPORT HB 292. LIABILITY REFORM
January. 1994

Contact: Harlan Knudson, 586-1790
Liability Problem - Health Providers
1 Cost of the Legal System
Slowness of Legal System
Cost of Defensive Medicine
Injured Party Receives Less than50% of Award

Needed Care Denied Rural Areas

No Access or Recourse for Claimsunder $100,000

7. Health Providers Cannot Afford/Do Not Have Liability Insurance
HB 292. Comprehensive Liability Reform - SB 254 Companion
Bill  (Note: SB 204/HB 274 contain medical liability reform provisions
included in HB 292)  Purpose:

1 Reduce cost (health care, business, professional) associated with
civil justice system.

2. Assure adequate and appropriate compensation for persons
injured through the fault of others.

3. Increase availability and reduce cost liability insurance.
4. Establish fair and equitable timelines for resolving disputes.

5 Accumulate additional information concerning the cost of the
civil justice system.
(More)



SECTIONS HB-292 IMPORTANT FOR REDUCING HEALTH COSTS:

Statute of Limitations - Current statutes must be clarified to make sure
lawsuits are brou?ht with a reasonable time.  Six Kear.s IS recommended,
and for medical liability 2 years from the time of the incident and/or for
minors two years from the time of the incident or before the 8th birthday,
whichever time period is longer.

Cap on Non-economic Damages - ASHNHA supports caps on non-economic
damadges to limit the dollar amount of damages which ag’)ry or judge can
award a plaintiff. The recommended cap amount is $250,000.00 indexed to
the Consumer Price Index.

Limit on Punitive Damages - Provides definition of punitive damages to he
“as actions of malice and conscious disregard of another person and
establishes punitive damages as $200,000 or up to three times the amount
of compensatory damages awarded.

Periodic Payments - Provides for reducing the cost of compensating
plaintiffs for future losses; preventing premature dissipation of damages
and preventing windfall recoveries if a plaintiff should die.

Collateral Sources - Prevents double compensation for an injury.Current
rules prohibits the defendant from introducing evidence that damages
suffered by a plaintiff have been Eaid by a source other than the defendant.
The court and a jury should he able to take into account the fact that part
of the plaintiff's damages are already covered by other sources.

Liability Hospitals Acts/Omissions Non-Emploved Personnel - Communit
hospitals should not he “automatic” deep pockets when a lawsuit is file
agamst a phgsician. This overturns an Alaska Supreme Court decision
(Jackson v Power) holding a hospital liability for the action of an
emergency room physician, even though the hospital was not negligent and
did not violate any legal or regulatory requirements.

ASHNHA has under review the Trial Bar proposal requiring all health
professionals to have $5 million in liability insurance; implementing
enterprise liability where a state authority, not the provider is sued;
mandatory arbitration for all lawsuits under $200,000 with a certificate
of merit required before filing a medical liability lawsuit. ##Heno##



ALASKA STATE

H ospital & Nursing Home
ASSOCIATION

February 17, 1994

Representative Brian Porter, Chair

House Judiciary Committee

Capitol Buildin

Juneau, AK 1 Re: Support HB 292

Dear Representative Porter:

Community hospitals and nursing homes from across the state join
with other health care professional organizations, architects, engineers
and the business community in asking the Senate Judiciary Committee to
approve HB 292, the 1994 Comprehensive Liability Reform Bill,

Attached is a ‘position paper” from the Association outlining
reasons why Alaska health facilities feel HB 292 is one of the most
important issues confronting the Legislature this session.

It will not he possible to reform our health care system, ensuring
access to all citizens while controlling health care costs, if we do not
control the cost of medical liability.

Sincerely,

Harlan R. Knudson
President/CEQ

cc.  Members House Judiciary Committee
Enel: ()

319 Seward Street #11 «Juneau ,AK 99801 < (907) 586-1790 =Fax (907) 463-3573



ALASKA STATE HOSPITAL & NURSING HOME.ASSOCIATION

SUPPORT- SB HB 292 - COMPREHENSIVE LIABILITY REFORM

(February, 1994)

THE LIABILITY PROBLEM -Alaska’s community hospitals and nursing
homes support HB 292 hecause:

]?The current legal system costs to much and works too slowly. The
cost of claims handling, and litigation (including both plaintiff and
defense attorney costsg consume over half of the professional liahility
dollars, with less than half of those dollars going to the injured patient.

2) The current legal system fails to provide access to the legal
system for manK, particularly individuals with small claims, less than
$100,000.00. The current system awards nothing to some with
meritorious claims while lavishing exorbitant amounts on others.

3 The current legal system adds bhillions of dollars to the nation
health care hbill by inducing physicians and other health professionals to
order more examinations, tests and procedures as a hedge against
accusations of neglect or negligence.

~4) The current legal system diminishes access to health care,
particularly to high risk services such as obstetrical care.

HB 292. COMPREHENSIVE LIABILITY REFORM BILL WILL:

1) Control the Iiability costs for health professionals, health
facilities, other professionals and the business community.

2) Ensure adequate and appropriate compensation for individuals
injured through ihe fault of others.

| J Increase the availability and reduce the cost of liability
insurance.

4) Establish fair and equitable timelines for resolving disputes.

5 Collects data on the cost of the civil justice system.



Position Paper - Support HB 292 Page 2

SECTIONS HP 292 IMPORTANT TCf HEALTH_CABE:
CS HB 292 (L&C) 2/7/94

Sections I. Findings and Purpose. Support.

Section 2. Practice Parameters. ASHNHA supports the establishment of practice
parameters established by the Alaska State Medical Association.

Section 3. Statute of Limitations 6 years. ASHNHA supports a six year statute of
limitations. Current statutes need to be clarified to make sure that lawsuits are brought within
a reasonable time. Recent court decisions make it possible tofile suits in the distant future,
making risks totally unpredictable for insurance purposes.

Section 4 and 5. Statute of Limitation for Health Providers. ASHNHA supports a statute
for medical liability at two years from the time of the incident. For minors that statute would
be two years from the time of the incident or before the 8th birthday, whichever time period is
longer.

Section 7. Non-Economic Damages. ASHNHA supports a cap on the non-economic awards
for intangible losses such as pain and suffering, for which there is no established economic
values. There must be a limit if there is to be predictability for insurance purposes.
$250,000 is the recommended cap for these damages.

Section 8 and 9. Punitive Damages. ASHNHA supports a clarification of punitive
damages and the limit of such damages to $200,000.00.

Section 12. 13. 14. Periodic Payments. ASHNHA supports that either party may
request that a judgement be paid in periodic payments and that in such cases, the attorney’s
contingent fee be reduced to present value and paid in a lump sum.

Section 15 16. 17. Collateral Benefits and Determination of Fault. Insurance payments
which have been made to an injured party should be disclosed to the jury and should be protected
from recover in the event the injured person receives an award. Individuals not at fault should
not be liable for damages.

Section 27. Civil Liability of Hospitals. This section does not prevent a hospital from
*eing sued, but it reverses the Supreme Court Decision holding the hospital liable damages when
le hospital has not done anything wrong and is not guilty of negligence. It prevents community
hospitals from being the automatic deep pocket in all lawsuits against physicians.

On October 16, 1987, the Alaska Supreme Court ruled in Jackson v Power (no. 3237)
that a hospital has a nondelegable duty to provide emergency room services, and therefore the
hospital is vicariously liable for the negligence of an emergency room physician, regardless of
fault. Hospitals will continue to be liable for permitting an incompetent physician to practice
and it does not relieve the nospital of Iiabiil:rity for failing to fulfill it's responsibilities.



k John I_ijg q%{r %ssouates
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February 7, 1994

The Honorable Brian Porter
Chairman, House Judiciary Committee
State Capitol

Juneau, Alaska 99801-1182

Reference: House Bill 292
Dear Representative Porter,

During the last hearing on HB 292 in the House Labor and Commerce Committee,
comments were made relative to my prior testimony on the hill. 1 had stated that problem
causing the need for tort reform was not so much the million dollar awards as it was
related to the volume of smaller claims that settle for greater amounts than they would
normally justify due to the threat and Potennal for extremely h|?h awards in court. To
clarify and expand on those remarks I offer the following comment.

The threat of unlimited awards for subjective and unquantifiable damages drives the
settlements for_manY claims higher than normal. ~ The threat of court awards that deviate
from the predictable norm for similar claims leaves out of court settlements up to
emotional arguments and speculation. A similar situation in criminal law happens when
an innocent party is charged with a murder he did not commit. Does he risk life in prison
or plea bargain to a lesser charge for the certain five year sentence for the crime he did not
commit. Principle would dictate a court fight but practicality might dictate the absolute
avoidance of a life sentience by taking a known lesser sentence. This would be further
exacerbated if the death Penal_ty were a possibility. The higher the stakes the greater the
incentive to offer higher than justified settlements. Would you opt for a chance at the gas
chamber or the certainty of five years in prison for a crime you did not commit?

Caps on non economic damages are a recognition that significant but not unlimited
compensation is proper for pain and suffering. Caﬁs on non economic damages add
redictability and upper quantifiable limits to an otherwise completely subjective loss.

hile a relatively small ﬁercentage of awards for non economic damages exceed the
proi)osed caps, they non the less, have the effect of adding ?reat unpredictability to claims
settlements and are @ meaningful and integra? part of the tort reform package.
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From: To: BRIAN PORTER Dale: 1/31/94 YIme: 22:10:00 Page 1of1

KODIAK OIL SALES IC

BOX 1487
KODIAK ALASKA 99615 KCW Kred
486-3245 U1 mS
486-3205 FAX o
I'../ Llinftt',r, 5
JAN. 31,1993
HOUSE LABOR AND COMMERCE COMMITTEE
ATTN.:
BILL HUDSON JERRY MACKIE JOE SIiTTON
ELDON MILLER JOE GREEN
BILL WILLIAMS BRIAN PORTER
1B 292
DEAR SIRS:

KODIAK OIL SALES IS A FAMILY OWNED BUSINESS WHICH HAS
OPERATED IN ALASKA SINCE 1930. WE LIKE MOST ALASKAN
BUSINESS ARE PACED WITH RISING INSURANCE PREMIUMS

ANDIP"WE BECOME INVOLVED IN A LAWSUIT THE POSSIBILITY
OF AN OUTRAGEOUSLY HIGH SETTLEMENT THAT MAY
THREATEN OUR CONTINUED OPERATION.

ALASKA NEEDS TORT REFORM VERY BADLY, WE NEED TO
STOP HIE INSANITY IN OUR LEGAL INDUSTRY IN ALASKA. |
SAY INDUSTRY INSTEAD OF LEGAL PROFESSION OR LEGAL
SYSTEM SINCE THAT WHAT IT ISA MULTi MILLION DOLLAR
INDUSTRY THAT PREYS ON THE PEOPLE OF THIS STATE.

HB 292 WILL BEGIN TO BRING SOME SANITY TO THIS OUT OF
CONTROL SITUATION. I'URGE YOU MOVE THIS BILL INTO THE
HOUSE.

YOURS TRULY
JIMRAMAGLIA
VICE PRESIDENT
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Reply to: JUNEAU

February 3, 1994

Representative Bjll Hudson . ... OGvVCCi
Afaps& wouse of Representatives
State C apr)rta fl3
Juneau, Alaska 99811
Re:  CSHB 292
Dear Representative Hudson:
| am writrnnq you behalf of State Farm MutTaI
Automobile Insurance om anY State Farm Fire & Casualty
Company.  State Farm reseng a]pproxrmate%/ 32 Eercent of
the automobre |n Hce market |n e statwe 0 ska. State
Farm Fire &?asua as 4 percen of the omeowners Insurance
market. —~ Caollectiv. y State Farm has had sign hfrcang exEPerence
wrh Iaskas crvr u% slystem whrc ?oes a or at least
Zeéa from this pe s%ectrve we otfer our comments
reg ing the CS for HB292, ‘which 1s presently before you.
You p robabIIy alrea dy know that we had n involvement in the
draftin Since ur

|ntrodu tion this IS lat) 0
?—8a actrvrtres wr‘qll Qoe Pected % ?rcantly b %hrs
F“(f feel ?omp led to comment on . e feel

Pe comm nt or anot e reason for re ardjess
ether we wrs to of ess g

[
Y)v part [hr de ate, we nonethe
rou ht into it by those who believe the only reason for t
ref orm Is insurancé reform.

At the outset we wish to commend your commrttee for the
efforts it has and is mak\rn; toward frndrét balance in an area
w ere there are strong feeliigs on all es. Many people have
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non- c. damages. we ave oprnron on  those
pasticular issues,” It is ){ make he observation hat
effort impose reasonable |m|tat|ons wrfl ave po?] |Y]e
e dt on th oaIs your commrttee seeks to further t roug e
|nt céron % ‘1 Iegrsla 10, Ther ? are areas
?hj e(s)e oy t fee strongly about and

U n.
f grfs latton which we
lowing erI set’ forth those areas.

1. Section (Reductron of future wage 0SS awards b
income taxes e ave awag o‘uestrone ogrc bfe |n no
reducing awdrds for uture arnngs e a olint era
and/or “state inc mel Section wouId allevigt |
EHJfSQ“V a windf and we are very much upport 0 th|s
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S

Sectr%ns 16 and 17 (sev e"]al i

ate an vigus problem |n te 1N

IolnleantsI Itto thnsltlaetlvsea N %%”%r
| | 10

|%'Et)rons 16 and g | np n

s are currentl ng rn ?/

1S |ssue have Dbeen diffe e%

yone else’s experience has heen ff

ility).. These sections
ion of the 198%
Ie that one 0

e
n
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n mﬁar%
|n\9 ave recerve
every case. We doubt
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et
ol foung it |
S gwe
F uli
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find to bhe |ncredrhle

lative has peen so frust
nforce the intent of
In 1988 were told th
or damages only equ
e law concerning reim
y t |s as not [oro en
0Se S ct s 16
e ywouI e eld resp [y
r a]r ess of w e Pla ff chose
e.  We ver muc SU B fthis chan%e as it v/ill si

t to what the voters decided in 1988.

3

Sec tion 1 ﬂoffers 0f 1ud?ment IS a change we also

ision resen ttempt to enco ra
easorfpa f/ and f arr?y evafuate téherrpcases e lh r?k
he efe of a provision such & this will Iindeed be signi |cant

4, Sectlon 20 sgre udgment |nterestg is. a change which is
Ion% over ue J)osa o P g [?ment interest to
what a could IK |caI hp 0 on therr moneK]
which o c urse In ent pre-jud gment int er 0
longer would tere the risk that pre-judgment inte IS
arbitrarily either too hrg or too low.

5. Section 21 (pre-judgment interest on future damages)
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also a povsron we] are_very mych in support of. This a ain
o{n at es to, remove tnhe wrndfaII of awardhng r {ud%ment |nte es}
? u ure da ages or punitive damages, which again as a matter o
ogic and fairness seems most appropriate.

6. FrnaIJ are supportive  of Sect,on 26.  which
eliminates costs an attorneg fees ‘that are presently  awarded
as] a matter of coyyse In am,st every.case, The curren |5ﬁue 0
\{v_o IS the revar In par In crvrI litigation is onet S
|t|9ate J)robab% mote [] uentI than any other issue. ,
eveié conu e h pure an insurantce polic from us |n
Alas a pay overage Eliminating this would not
only reduce Irtrgatron on this issue, but would remove an element
of Tost that Is present in the current system.

,Asrde from the above comme ts whrch relate to sRecrfrc
sectror]s pr pcf d Ia tion eore you, Wwe nhave a
?enera comment we ou make. . are of course aware
heH e e%|s ation, su% ths |s é)oe onents
Wi rgurgr sno ntbe eunesst a
uaran ees the pasﬁ will re uce Insura nce rates b ecr
ercentage. = We wis Lhe ISSues wer o |mole., To see te are
ot, we need on]y loo back at the 1988 ini atrve Although we
thoudht then and”even now issue of sev liability to be a
simple one, there has een a reat fa of |t| atron about th
Issue of whe[her fa ocated on oln gst those
ﬁartres the plaintiff has sen o sue or amon st a eare
o raprd(]g appr%ac In | yar annrversar?/ the
g ectrve te of this | |t|at|ve and this seemingly smpIe issue
has still not been answered.

N
\Ve }s]uspect that even |f the
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?/e rs to come. opponen
Ien an t Ieast In some caf(e
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of our country in the past five years to see that.
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nature for the purported reéls i 3an
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that the insu rance industry . is highly regulated and indeed,
state o? Alask ? emplo a %lre torgolylns rance an stafq for ﬂ
very purpose of protecting Alaska consumers.

Second, the jinsurance nd Str even thqugh  highl
regu ate(? Is also hgtf]Fy compe |t|| e. yThe ef‘ect o? gompet?ﬂoﬁ/

also provide “for a level of control on the cost o
msurance products.

Third, this legislation does provide for a study of the
fosts to. society o e civil _Hj]stlce system. If the goals. this
%gwlatmn eeks to acc_omnll_ are not furthered, additional
C nq?s can be made. ThISh e9|sla_t|on certainly seems to be a
significant step in the right direction.

Finally, we believe y n] ou\wd keeg the concept of falrneés
%n mln]d as you examlne eac t pr pOﬁaJS hefore t%/ou, aside
rom their ef on |nsurance rz%tes, as ultimately, the cost of
|nsurance IS borne by each one of us.. Is It re\al fair to have
R}r - U glnent In erest at unrealistically |% or for that

fg ow Jlevel? Does |t reaIIy make sense 1o assume there

be no Income taxes paid on fu%ure Iogt wage award? s it
alr to ?a Bre jud ment Interest on futu amagés? Do we, .as a
matter 0 {se Pag Bo atorney[/]s feeS In e ery ngle
case? Even | ou |%nore h enefit we ehe}ve this q ation
will uItlmateIg/ hav |ns rance rates, ?nswer 0 these
questions seems clear. would urge each one of you to support

this legislation.

If we can be of anR/ assistance to you |n evaIu ating any of
these Provmnns or trying to assess the p%ssh e f t "of these
provisions, please let”us know and we will appy to nelp.

Sincerely,
HUGHES, THORSNESS, GANTZ,
POWELL & BRUNDIN
By:
xmlI3600/1
CC: I\/bnbgrs I-buseLabor

Commerce Committee
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JACKSON CONSTRUCTION

241 ASPEN STREET
SOLDOTNA. AK 99669
907-262-4485

Dear Committee Member !

As a concerned business man and citizen 1 respectfully urge
you to move house Bill 292 into the House for Immediate

action

Insurance refor 1 1s long overdue and even tho | believe this
bill does not Go far enough It is a step in the right
direction.

I will do all 1 can to assure its passage once 1t reaches the
House.

Respectfully 1 am



~Roland 0. Qowtl, 3\t.Q).
A Professional Corp.
2841 DE BARR RD.. #41
ANCHORAGE. ALASKA 99308
907 «279-3304

Practice Limited to General Surgery ByArrointment Only

February 1, 1994 TA'VMved

. jtft

Representative Brian Porter
House of Representatives
Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182

Dear Brian;

A note (from the home front? to encourage you to continue to su?port
tort reform. House Bill 292 Tooks pretty good to me as it does to others
in the medical field. If | can be of any help to you from this end with
testimonies, information, etc., please do not hesitate to contact me.
Wishing you a successful year in Juneau.

Sincerely,

Roland E. Gower- M.D.
REG:bar



«MFI1B Alada

immediate release FFI, CONTACT: Resa Jerrel
January 10, 1993 (907) 789-427B
TORT REFORM TOP ISSUE FOR NFIB/ALASKA

JUNEAU— Despite civil justice reforms enacted in 1986, Alaska’s
small business owners still suffer from sky-high liability insurance
rates. "Many members tell me theilr premiums have continued to soar,
even though there have been no claims, or only a very minor claim,
against their policies,” says Resa Jerrel, Director of the 4,400-
member Alaska chapter of the National Federation of Independent
Business. "l know of several who have been forced to drop their
coverage due to premium hikes, leaving them and their customers
without meaningful protection.”

The failure of the ’86 reforms has led NFIB/Alaska, the state’s
largest small-business advocacy group, to place passage of HB 292, a
comprehensive tort reform bill, «t the top of i1ts legislative agenda,

A recent survey of NFIB/Alaska members found overwhelming
support for all six Df the bill’s key reforms among the small
business community:

* 096 percent approved barring damage suits by people who
received their injuries iIn the course of committing a

crime?
9159 Symoodare t 89 percent approved limiting the filing deadline for lawsuits
Jureeu, dC8L arising from construction accidents or product liability

claims to six years from the time of iInjury?

84 percent approved telling juries of awards already
collected by a claimant for the same incident and deducting
that amount from any subsequent judgement?

83 percent approved capping punitive damage awards at
$200,000 or three times the amount of actual loss, whichever

IS greater?

TreGadisndf

SdllBsres

-more-



* 79 percent approved barring injury claimants -from naming only
""deep pocket" defendants?

* 7B percent approved limiting the economic loss awards in
fatal accidents to $50,000 if the deceased has no dependents.

"The survey results clearly show small-business owners feel the

current civil justice system is neither civil nor just,” Jerrel saik.
"It encourages people tD fTile million-dollar lawsuits on the
flimsiest of pretexts, often iIn the hope of being offered a
settlement just to stop being a nuisance. This kind of 'civil
extortion” frustrates fairness and clogs the courts, slowing the
delivery of justice for all. And, 1t imposes tremendous costs on
society, TfTueling insurance rate inflation and raising cost of goods
and services for all Alaskan consumers.™

Jerrel says pre-session conferences have left her feeling up-
beat about the prospect of getting meaningful reforms enacted this
year. "You get the sense from all parties involved, including the
trial lawyers, that progress must be made this year," Jerrel said.
"For the first time in all my years of dealing with this issue, there

seems to be a determination among all the players to work together,

to seek conciliation rather than confrontation.

HEHE
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January 10, 1994

The Honorable Brian Porter
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Representative Portera

The NFIB/Alaska - National Federation off Independent Business
of Alaska - membership i1s comprised of 4300 small and
independent business owners. The typical NFIB/Alaska member
employs four workers and rings up gross sales of about
*190,000 per year. In aggregate, the organization®s members
employ nearly 50,000 workers.

The legislative agenda of NFIB/Alaska i1s determined by our
ballot. The ballot is our annual poll of our membership on a
series of issues deemed critical to small business. A
majority vote, of the members in response to the poll, sets
our policy and position on legislative issues. The objective
of this letter is to share with you the enclosed results of
the 1994 poll.

x hope this iInformation regarding the views of small business
owners on these 1issues will be useful to you. At your
convenience, 1 would be happy to meet with you to discuss
this years results or previous years poll results.

I look forward to working with you on these and other issues
of 1mportance to small business owners.

Sincerely,

Resa Jerrel
State Director

Enclosure



NFI1B/ALASKA BALLOT RESULTS
1994

1. Should legislation be passed requiring voter approval of any new
state tax or tax increase?

Yes SIX No 14X Undecided 5X

2. Should the legislature reform the Alaska tort law system by
making the following changesi

a. Require construction and product liability actions involving
personal Injury, death, or property damage to be filed within six
years of the accident?

Yes 89% No 4X Undecided 7%

b. Prevent injury claimants from naming only those businesses
and individuals who have the deepest pockets?

Yes 79X No 9X Undecided 12X

c. Limit punitive damages to not more than three times that
awarded for actual loss, or *200,000, whichever is greater?

Yes 83% No8% Undecided 9%

d. Limit award for economic loss to *50,000 when the deceased
iIs not survived by children, spouse or other dependent?

'Yes 78% No 14% Undecided 8%

e. Make the courts and juries aware of any other awards the
claimant may have received and deduct that amount from judgements?

Yes 84% No 10% Undecided 6%

f. Prohibit suits for damages if the injury or death occurred
while the plaintiff was committing a crime?

Yes 96% No 3% Undecided 1%

3. Should a small-business economic Impact statement be attached to
all bills considered during session?

Yes 62% No 25% Undecided 13%

4. Should a Small business Advisory Committee iIn the legislature bo
established to review proposed legislation and recommend legislation
beneficial to *r_j.1 business?

Yes 73% No 16% Undecided 9%
5. Should legislation be enacted permitting a small business to
replace workers®™ compensation insurance with a combination of health
and wage replacement iInsurance (known as 24-hour coverage)?

Yes 51% No 16% Undecided 33%
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6. Should there be a limit on the number of bills legislators can
introduce?

Yes 60% No28% Undecided 12%

7. Do you currently provide health insurance to your full-time
employees?

Yes 47% No53% Undecided 0%

7a. IFf you answered yes to question 7, approximately how much do
you currently pay for health insurance for each full-time employee
each month?

Up to *75 3%
*76 to *125 13%
*126 to *200 33%
More than *200 51%
7b. IT you provide health iInsurance, who pays for i1t?
Employer pays 100percent 66%
Employee pays 100percent 3%
Employer and employee share the
cost. 31%
8. If your fTirm does not provide health iInsurance to employees, why

not? (Check only one)i

43% Premiums are too high or the firm cannot afford to pay for
benefits.

17% Employees are generally covered under policy of spouse or
parent.

14% The firm does not qualify for a group policy.

7% Employees prefer additional compensation in place of health
Insurance benefits.

3% Lack of employee Interest.
16% Other. (Please detail in the Comment section.)

8a. If you do not provide health insurance, which ofthefollowing
measures would you |likely take to recover costs ifyouwere required
to buy health insurance for all your full-time employees? (select
those that apply.)

42% Raise prices for myproduct or service.
22% Eliminate part-time jobs.

35% Eliminate full-time jobs.

23% Reduce hours workedfor some employees.
26% Cut or hold down other employee benefits.
51% Cut or hold down employee wage iIncreases.
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18% Postpone or cut expenditures for plant and/or equipment.
24% 1 would be forced out of business.

6% Other. (Please explain in the Comment section.)

9. Who should have the responsibility for making health insurance
purchasing decisions?

Employer 45% Individual 42% Undecided 13%
10.

Should doctors and hospitals be required to post their fees for
the services ar.d procedure they provide?

Yes 76% No 14% Undecided 10%
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We the following strongly support the passage of H.B.

Please move this bill into the House as soon as possible.
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UNITED BROTHERHOOD OF

Carpenters and Joiners of America

LOCAL UNION NO. 1281
407 DENALI » #100
Phone 276-3533

February 28, 1994

Representative Brian Porter FAXED AND MAILED 2/28/94
State Capitol, Room 118

Juneau, AK 99801-1182

FAX : 465-3834

RE : House Bill 292
Dear Representative Porter,

Many of us, myself included, within the construction
industry favor a great deal of that which is contained
in HB292. We can agree that tort reform is needed.
However, there needs to be an avenue to make sure the
savings are realized by those from whom it has been
extracted in the first place.

That means that the insurance companies must also step
(ﬁhetpgz plate along with the medical community and

Senator Duncan has a good 1idea iIn his health care bill.
Give the insurance companies so long, in this case 1

year, to drop rates or it will be mandatory. Right on
down the [line until it gets to the average citizen, the

consume r.

That would be 1ideal, but you must start somewhere, so
“YES"™ to HB292.

Carpenters Local 1281 .
Received

PT/wh g W\NV
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March 2i 1994

Doar Representative Porter:

59\yant to add my voice to those urging your passage of HB
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PAUL M. WORRELL, M.D.

INTERNAL MEDICINE
UNIVERSITY PROFESSIONAL CENTER
3650 LAKE OTIS PARKWAY
ANCHORAGE. ALASKA 99508
561-4402

February 22, 1994 Sl'”ANPOl

Representative Brian Porter
State Capitol, Rm. 122
Juneau, AK 99801-1182

Dear Representative Porter:

I appreciate your work in the Legislature in moving the Tort Reform bill
forward. 1 lupe that we have a chance to say hello when 1 am in Juneau
the 27th and 28th of February or March 1.

The lack of Tort Reform changes has certainly discouraged the medical
community far more than is realized. 1 think Tort costs have also driven

up the cost of medical care far greater “han people realize.

I certainly appreciate your work this past few months.

Paul M. Worrell, M.D

President, Anchorage Medical Society
pmw :pk



February 22, 1994
Rep. Brian Porter, Chair

When i moved to Alaska in 1955, attorneys headed my
list of most admired professions. Lawyers have done a
lot for Alaska and America. However, times have
changed.

The legal system has changed to be one of the worst of
the profession. Not lawyers, per se, but the system.

| recently was involved in asilly lawsuit that racked up
way over $100,000 in legal fees. The suit was
eventually suspended with no settlement money. Only
the lawyers won.

Please pass any law that will clamp down on liability
reform and stop silly lawsuits. Why does Alaska need 10
times more per capita the number of attorneys that
practise in growing Japan?

P.S. This complaint is about the legal system, not
lawyers. There’s lots of fine attorneys that must play by
the rules of this terrible system.

Recelved



ARCTIC WELDING SUPPLY [INC,

JALM L, P .M . t'M E S .
ji'-TCs H you did not receive »U of the pages o/ if you tiuvi-
n qutation, please call the verifying number VU7 liii2 2m .t
KRGM:
Tt SUidIv NfcnO
.*Aldj'esi. Subject
oo i
Fa* "’ S A7 ..7"8
*1/> .VO. V erifying wo.

A
e crv/ ct

Ac «& *® -r- '

pp m /79-P&4U

uH?h



7Il

2-1711

- fif

TOTAL P.01



M=R 11 *34 05:52P'I SITKfl MEDICftL CENTER Pl

laska S tate M edical A ssociation
4107 Laurel Street  «  Anchorage, Alaska 99508-5334 o (907) 502-2662

March 11. 1994

TO: Representative Brian Porter
Alaska State Legislature
P. 0. Box V (MS 3100)
Juneau. AK 99811

FROM: Dr. Donald Lehmann, President
Alaska State Medical Association

RC: House Bill 292
Dear Representative Porter:

On behalf of the Alaska State Medical Association 1 would strongly
encourage you to support House Bill 292 and pass this bill through your
committee. The Alaska Bar Association Is currently attempting to smear
this bill by passing out a significant amount oF misinformation. The
current Tort system that we have iIn this state 1s unfair, inequitable,
and irrational. It is making it increasing difficult for hospitals to
stay open and the physicians to practice, especially in rural parts of
the state. Tort Reform does work. Experience has shown that fair and
comprehensive reform has lowered malpractice costs significantly in
California and Indiana, the two states where it has been enacted.
Alaska will benefit with the passage of House Bill 292.

IT you have any questions that | can ansv/er, do not hesitate tc contact
me.



JOHN M. SNYDER, M.D.

General Surgery

2841 DEDARR ROAD, SUITE 44
ANCHORAGE. ALASKA 99508
(907%277-1375 v
(907) 277-1376 FAX

Dear Representative:

I an writing to voice my objection to the Duncan bill
specifically, and in general to any premature attempts by the
state legislature to radically change the health care system
of Alaska.

As a prelude to my comments 1 would also like to .inform you
that the recent sanction of the Duncan bill by the Anchorage
Medical Society and by Dr. Korshin is not reflective of IEe
general bpinTon of the majority of private physicians in
Anchorage. The meeting, at which it was voted to support the
bill, was attended by less than 50 physicians, several of whom
are not members of that body. The vote was 22 for, 10 against,
which indicates the attendance. 1 believe that the Medical
Society no longer reflects the desires or opinions of the average
physician In practice, but rather the voices of a vocal minority,
who by default, secondary to unimaginative and ineffective
policies, have assumed leadership roles in the organization.

I personally discontinued membership in the Society 15 or so
years ago for these reasons.

I acknowledge that problems exist within our current health
care system. If you will bear with me for a few moments, 1 would
like to share some of my thoughts with you.

There is only one universal agreement concerning the current
system; it costs too much. All other objections are either
subjugated to this fact, a result of this fact, or emotional
gries of crisis to magnify some of the manifestations of this

act.

The appropriate question is, why does i1t cost too much?

The answer is not a defective capitalistic system, nor 1is
It economic greed, excess demands or any other ol "ious practical
causality. Medicine in the United States today costs too much
because of the underlying philosophical principles under v/hich
It Is practiced. The basic flaw is that our populace demands,
and we physicians, without restriction, offer, health care on
the basis of "the least potential good'’, as distinct from '‘the
most probable good.' By least potential good , 1 mean that we
will use any technology, _therapy, test, or treatment if the
slightest ﬁossibility exists that 1t may be of help. To elucidate
why this philosophical error currently 1Is accepted by our society



