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d i s c o v e r e d .  I t  o p e r a t e s  t o  p r e v e n t  a  p l a i n t i f f

f r o m  s l e e p i n g  o n  h i s  o r  h e r  r i g h t s .

T u r n e r  C o n s t r u c t i o n  C o m p a n y .  I n c .  v .  S c a l e s .  7 5 2  P . 2 d  4 6 7 ,  4 6 9  n .  

2  ( A l a s k a  1 9 8 8 ) .

T h e  s t a t u t e  o f  r e p o s e  i n  t h i s  b i l l  w o u l d  b a r  p e r s o n a l  

i n j u r y ,  d e a t h ,  o r  p r o p e r t y  d a m a g e  c l a i m s  b r o u g h t  m o r e  t h a n  s i x  

y e a r s  a f t e r  t h e  e a r l i e r  o f  o n e  o f  t h r e e  e v e n t s .  I n  t h e  p r o d u c t  

l i a b i l i t y  c o n t e x t ,  t h e  s i x  y e a r s  w o u l d  r u n  f r o m  t h e  d a t e  a  n e w l y  

m a n u f a c t u r e d  p r o d u c t  w a s  f i r s t  u s e d  f o r  i t s  i n t e n d e d  p u r p o s e .  

P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( a ) ( 1 ) .  W h e r e  c o n s t r u c t i o n  i s  a l l e g e d  t o  h a v e  

c a u s e d  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  d a m a g e ,  t h e  s t a t u t e  i s  t r i g g e r e d  

b y  t h e  d a t a  t h e  c o n s t r u c t i o n  i s  s u b s t a n t i a l l y  c o m p l e t e d ,  w h i c h  i s  

d e f i n e d  a s  w h e n  i t  c a n  b e  o c c u p i e d  o r  u s e d  i n  t h e  m a n n e r  f o r  w h i c h  

i t  i s  i n t e n d e d .  P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( a ) ( 2 )  a n d  ( d )  .  F i n a l l y ,  f o r  

a l l  o t h e r  t o r t  c a s e s ,  t h e  s i x  y e a r s  w o u l d  r u n  f r o m  t h e  l a s t  a c t  

a l l e g e d  t o  h a v e  c a u s e d  t h e  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  

d a m a g e .  P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( a ) ( 3 ) .

T h e  s t a t u t e  d o e s  n o t  a p p l y  t o  a  t o r t  t h a t  w a s  c a u s e d  

i n t e n t i o n a l l y  o r  r e s u l t e d  f r o m  g r o s s  n e g l i g e n c e ,  f r a u d ,  f r a u d u l e n t  

m i s r e p r e s e n t a t i o n ,  o r  b r e a c h  o f  a n  e x p r e s s  w a r r a n t y  o r  g u a r a n t e e ,  

o r  i f  t h e r e  i s  i n t e n t i o n a l  c o n c e a l m e n t  o f  f a c t s  t h a t  w o u l d  g i v e  

n o t i c e  o f  a  p o t e n t i a l  c l a i m .  P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( b ) ( 1 )  a n d  ( 2 ) .  

A d d i t i o n a l l y ,  t h e  s i x  y e a r  p e r i o d  w o u l d  b e  t o l l e d  d u r i n g  a n y  t i m e  

t h a t  a  f o r e i g n  b o d y  w i t h o u t  t h e r a p e u t i c  o r  d i a g n o s t i c  p u r p o s e  o r  

e f f e c t  r e m a i n s  u n d i s c o v e r e d  i n  t h e  b o d y  o f  a n  i n j u r e d  p e r s o n ,  w h e r e  

t h e  a c t i o n  i s  b a s e d  o n  t h e  p r e s e n c e  o f  t h a t  f o r e i g n  b o d y .  P r o p o s e d  

A S  0 9 . 1 0 . 0 5 2 ( c ) .  I f  a n o t h e r  p r o v i s i o n  o f  l a w  i m p o s e s  a  s h o r t e r  

p e r i o d  o f  t i m e  f o r  f i l i n g  s u i t ,  t h e  s t a t u t e  o f  r e p o s e  w i l l  n o t  

a p p l y .  P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( b ) ( 3 ) .

T h e  s t a t u t e  o f  r e p o s e  w o u l d  p u t  a n  o u t e r  l i m i t  o n  w h e n  

c l a i m s  m a y  b e  b r o u g h t ,  r e g a r d l e s s  o f  w h e n  t h e  c a u s e  o f  a c t i o n  

a c c r u e s .  F o r  e x a m p l e ,  i n  t h e  c o n t e x t  o f  a  p r o d u c t s  l i a b i l i t y  o r  

d e f e c t i v e  b u i l d i n g  c a s e ,  a n  a c t i o n  f o r  a n  i n j u r y  t h a t  o c c u r s  m o r e  

t h a n  s i x  y e a r s  a f t e r  t h e  p r o d u c t  i s  f i r s t  u s e d  o r  t h e  b u i l d i n g  i s  

s u b s t a n t i a l l y  c o m p l e t e d  w o u l d  b e  b a r r e d ,  r e g a r d l e s s  o f  h o w  s o o n  

a f t e r  t h e  i n j u r y  t h e  c l a i m a n t  b r o u g h t  s u i t .  I f  t h e  i n j u r y  o c c u r r e d  

w i t h i n  t h e  s i x - y e a r  w i n d o w ,  t h e  c l a i m a n t  w o u l d  h a v e  t o  s u e  w i t h i n  

t w o  y e a r s  u n d e r  t h e  t o r t  s t a t u t e  o f  l i m i t a t i o n s ,  o r  b e f o r e  t h e  s i x -  

y e a r  d e a d l i n e ,  w h i c h e v e r  i s  s o o n e r .

F o r  o t h e r  t y p e s  o f  c a s e s ,  t h e  i m p l i c a t i o n s  o f  t h e  s t a t u t e  

o f  r e p o s e  a r e  m o r e  s u b t l e .  T h e  t w o - y e a r  s t a t u t e  o f  l i m i t a t i o n s  

r u n s  f r o m  t h e  " a c c r u a l "  o f  t h e  c a u s e  o f  a c t i o n .  S e e  A S  0 9 . 1 0 . 0 7 0  

a n d  p r o p o s e d  0 9 . 1 0 . 0 7 5  i n  s e c t i o n  6  o f  t h e  b i l l  I n  m a n y  c a s e s ,  

t h e  c a u s e  o f  a c t i o n  w i l l  a c c r u e  o n  t h e  d a t e  o f  i n j u r y  o r  t h e  " l a s t
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a c t  a l l e g e d  t o  h a v e  c a u s e d  t h e  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  

d a m a g e , ”  s o  t h e  c l o c k  w i l l  s t a r t  t o  r u n  f o r  p u r p o s e s  o f  t h e  s t a t u t e  

o f  l i m i t a t i o n s  a n d  t h e  s t a t u t e  o f  r e p o s e  a t  t h e  s a m e  t i m e .  I n  

t h o s e  c a s e s ,  t h e  t w o - y e a r  s t a t u t e  o f  l i m i t a t i o n s  w i l l  g o v e r n .  S e e  

p r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( b ) ( 3 ) .  H o w e v e r ,  t h e r e  a r e  c i r c u m s t a n c e s  i n  

w h i c h  a  c a u s e  o f  a c t i o n  m a y  n o t  a c c r u e  w h e n  t h e  " l a s t  a c t "  o c c u r s .  

U n d e r  A l a s k a  l a w ,  a  c a u s e  o f  a c t i o n  d o e s  n o t  a c c r u e  u n t i l  a  p e r s o n  

d i s c o v e r s  o r  r e a s o n a b l y  s h o u l d  h a v e  d i s c o v e r e d  t h e  e x i s t e n c e  o f  a l l  

e l e m e n t s  o f  t h e i r  c l a i m .  C a m e r o n  v .  S t a t e .  8 2 2  P . 2 d  1 3 6 2 ,  1 3 6 6  

( A l a s k a  1 9 9 1 ) .  U n t i l  a  c l a i m a n t  r e a s o n a b l y  d i s c o v e r s  t h a t  s h e  h a s  

a  c l a i m ,  h e r  c a u s e  o f  a c t i o n  d o e s  n o t  a c c r u e  a n d  t h e  s t a t u t e  o f  

l i m i t a t i o n s  d o e s  n o t  b e g i n  t o  r u n .  T h e  s t a t u t e  o f  r e p o s e  w i l l  h a v e  

t h e  e f f e c t  o f  c u t t i n g  o f f  t h o s e  c l a i m s  t h a t  h a v e  n o t  a c c r u e d  

( r e a s o n a b l y  b e e n  d i s c o v e r e d )  w i t h i n  s i x  y e a r s  o f  t h e  l a s t  a c t  

a l l e g e d  t o  h a v e  c a u s e d  d a m a g e ,  a n d  m a y  s h o r t e n  t h e  u s u a l  t w o - y e a r  

t i m e  f r a m e  f o r  f i l i n g  s u i t  f o r  t h o s e  w h o  d i s c o v e r  t h e i r  c l a i m s  

w i t h i n  t h e  s i x - y e a r  w i n d o w .

C o n s t i t u t i o n a l  P r o b l e m s .

F o r  a  n u m b e r  o f  r e a s o n s  d i s c u s s e d  b e l o w ,  w e  b e l i e v e  t h a t  

t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  p r o b a b l y  f i n d  t h e  p r o p o s e d  s t a t u t e  

o f  r e p o s e  i n v a l i d  u n d e r  s e v e r a l  a l t e r n a t i v e  p r o v i s i o n s  o f  t h e  

A l a s k a  C o n s t i t u t i o n ,  i n c l u d i n g  a r t .  1 ,  §  1  ( e q u a l  p r o t e c t i o n ) ;

a r t .  1 ,  §  7  ( d u e  p r o c e s s ) ;  a r t .  1 ,  §  1 5  ( o b l i g a t i o n  o f  c o n t r a c t s ) ;  

a n d  a r t .  1 ,  §  1 6  ( r i g h t  t o  j u r y  t r i a l ) .  P r o p o s e d  A S  ^ 9 . 1 0 . 0 5 2  m a y  

a l s o  b e  s u b j e c t  t o  i n v a l i d a t i o n ,  a t  l e a s t  i n  p a r t ,  b e c a u s e  o f  

c o n f l i c t s  w i t h  f e d e r a l  l a w  p e r t a i n i n g  t o  w a r r a n t i e s .

W h i l e  c o u r t s  i n  s o m e  s t a t e s  h a v e  u p h e l d  t h e  

c o n s t i t u t i o n a l i t y  o f  s t a t u t e s  o f  r e p o s e ,  c o u r t s  i n  o t h e r  s t a t e s  

h a v e  f o u n d  t h e m  u n c o n s t i t u t i o n a l . 1 S e e ,  g e n e r a l l y ,  2 5  A . L . R .  4 t h  

6 4 1 ,  " V a l i d i t y  a n d  C o n s t r u c t i o n  o f  S t a t u t e  T e r m i n a t i n g  R i g h t  o f

A c t i o n  f o r  P r o d u c t - C a u s e d  I n j u r y  a t  F i x e d  P e r i o d  A f t e r  M a n u f a c t u r e ,  

S a l e ,  o r  D e l i v e r y . " 2

1 T h e  A l a s k a  S u p r e m e  C o u r t  h a s  s t r i c k e n  a  s i x - y e a r  s t a t u t e  o f  

r e p o s e  t h a t  w a s  n o t  a s  b r o a d  a s  t h e  o n e  p r o p o s e d  i n  t h i s  b i l l ,  o n  

c o n s t i t u t i o n a l  g r o u n d s .  T u r n e r  C o n s t r u c t i o n  C o . .  I n c .  v .  S c a l e s . 

7 5 2  P . 2 d  4 6 7 ,  4 6 9  n .  2  ( A l a s k a  1 9 8 8 ) .  B e c a u s e  o f  d i f f e r e n c e s  i n  

t h i s  b i l l  a n d  i n  t h e  t o r t  l i a b i l i t y  p i c t u r e  t o d a y ,  w e  u n d e r t a k e  a n  

i n d e p e n d e n t  a n a l y s i s  o f  t h e  s t a t u t e  o f  r e p o s e  p r o p o s e d  i n  t h i s  

b i l l .

2 A s i d e  f r o m  w h a t  t h e  c o u r t s  h a v e  d o n e ,  a p p a r e n t l y  s o m e  

l e g i s l a t u r e s  h a v e  h a d  s e c o n d  t h o u g h t s  a f t e r  a d o p t i n g  l a w s  o f  t h i s  

k i n d .  T h e  F l o r i d a  l e g i s l a t u r e  c o m p l e t e l y  r e p e a l e d  i t s  s t a t u t e  o f

( c o n t i n u e d . . . )
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E q u a l  P r o t e c t i o n .

C a s e s  f r o m  o t h e r  j u r i s d i c t i o n s  a r e  n o t  p a r t i c u l a r l y  

h e l p f u l  i n  g a u g i n g  h o w  t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  r u l e  o n  t h e  

c o n s t i t u t i o n a l i t y  o f  t h i s  s e c t i o n .  T h e  A l a s k a  c o u r t  a p p l i e s  a  

d i f f e r e n t  s t a n d a r d  t o  d e t e r m i n e  w h e t h e r  a  l a w  i s  c o n s t i t u t i o n a l  

u n d e r  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  A l a s k a  C o n s t i t u t i o n  t h a n  

o t h e r  c o u r t s  u s e  t o  a n a l y z e  t h e i r  c o r r e s p o n d i n g  e q u a l  p r o t e c t i o n  

c l a u s e s .  S e e  W i s e ,  N o r t h e r n  L i g h t s  —  E q u a l  P r o t e c t i o n  A n a l y s i s  i n  

A l a s k a ,  3  A l a s k a  L a w  R e v i e w  1  ( 1 9 8 6 ) .  S i n c e  t h e  A l a s k a  S u p r e m e  

C o u r t  o v e r t u r n e d  a n  e a r l i e r  s t a t u t e  o f  r e p o s e  ( A S  0 9 . 1 0 . 0 5 5 )  o n  

e q u a l  p r o t e c t i o n  g r o u n d s  u n d e r  a r t .  1 ,  §  1  o f  t h e  A l a s k a

C o n s v  . t u t i o n ,  t h e  p r i m a r y  a n a l y s i s  o f  t h e  v a l i d i t y  o f  S e c t i o n  3  

s h o u l d  l o g i c a l l y  c e n t e r  o n  t h e  e q u a l  p r o t e c t i o n  c l a u s e .

T h e  f i r s t  q u e s t i o n  t h e  c o u r t  c o n s i d e r s  i n  a n  e q u a l

p r o t e c t i o n  c a s e  i s  w h e t h e r  t h e  c o n s t i t u t i o n a l  c l a i m a n t  a s s e r t s  a  

f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t  o r  t h e  s t a t u t e  u s e s  a  s u s p e c t  

c l a s s i f i c a t i o n .  S t a t e  v .  E r i c k s o n .  5 7 4  P . 2 d  1 ,  1 2  ( A l a s k a  1 9 7 8 ) .  

I f  t h e  a n s w e r  t o  e i t h e r  q u e s t i o n  i s  " y e s , "  t h e n  t h e  s t a t u t e  i s  

i n v a l i d  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  a b s e n t  a  c o m p e l l i n g  s t a t e  

i n t e r e s t .  I d .

I n  T u r n e r  C o n s t r u c t i o n  C o m p a n y .  I n c .  v .  S c a l e s .  7 5 2  P . 2 d

4 6 7  ( A l a s k a  1 9 8 8 ) ,  t h e  c o u r t  h e l d  t h a t  t h e  s u b j e c t  s t a t u t e  o f

r e p o s e  c l a s s i f i e d  d e f e n d a n t s  b a s e d  o n  t h e i r  o c c u p a t i o n  o r  t h e  

n a t u r e  o f  t h e  w o r k  t h e y  p e r f o r m ,  w h i l e  i t  c l a s s i f i e d  p l a i n t i f f s  

b a s e d  o n  t h e  t i m e  t h e i r  i n j u r y  o c c u r r e d .  T h e  c o u r t  h e l d  t h a t  

n e i t h e r  c l a s s i f i c a t i o n  w a s  a  " s u s p e c t  c l a s s "  t h a t  w o u l d  t r i g g e r  t h e  

" c o m p e l l i n g  s t a t e  i n t e r e s t "  s t a n d a r d .  I d .  a t  4 7 0  -  7 1 .  T h e  c o u r t  

n e v e r t h e l e s s  f o u n d  t h a t  t h e  r i g h t  t o  r e d r e s s  w r o n g s  t h r o u g h  t h e  

j u d i c i a l  p r o c e s s  i s  " s i g n i f i c a n t . "  T h e  c o u r t  t h e r e f o r e  a n a l y z e d  

t h e  c o n s t i t u t i o n a l  c l a i m s  u n d e r  t h e  " f a i r  a n d  s u b s t a n t i a l

r e l a t i o n s h i p  t e s t "  o f  t h e  A l a s k a  C o n s t i t u t i o n .  I d .  a t  4 7 1 .

T h e  c o u r t  n e x t  e x a m i n e d  t h e  s t a t u t o r y  p u r p o s e  t o

d e t e r m i n e  w h e t h e r  i t  w a s  a  l e g i t i m a t e  e x e r c i s e  o f  t h e  s t a t e ' s  

p o l i c e  p o w e r .  T h e  c o u r t  c o n c l u d e d  t h a t  e n c o u r a g i n g  c o n s t r u c t i o n  

a n d  a v o i d i n g  s t a l e  c l a i m s  b y  s h i e l d i n g  c e r t a i n  d e f e n d a n t s  f r o m  

p o t e n t i a l  f u t u r e  l i a b i l i t y  w e r e  l e g i t i m a t e  g o v e r n m e n t a l  p u r p o s e s .  

I d .  T h e  m e a n s  u s e d  b y  t h e  s t a t u t e  w e r e  r e v i e w e d  t o  d e t e r m i n e

2 ( . . . c o n t i n u e d )

r e p o s e  a f t e r  o n l y  a  f e w  y e a r s .  S e e  F S A  9 5 . 0 3 1 ( 2 ) .  T h e  K a n s a s  

l e g i s l a t u r e  r a d i c a l l y  a m e n d e d  i t s  s t a t u t e  i n  1 9 9 1  t o  r e v i v e  c a s e s  

b a s e d  o n  d i s e a s e  c a u s e d  b y  t o x i c  p r o d u c t s ,  a n d  t o  a l l o w  s u i t s  i n  

c a s e s  w h e r e  t h e  p l a i n t i f f  c o u l d  p r o v e  t h a t  t h e  i n j u r y  o c c u r r e d  

d u r i n g  t h e  u s e f u l  l i f e  o f  t h e  p r o d u c t .  S e e  K S A  6 0 - 3 3 0 3 .
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w h e t h e r  t h e y  s u b s t a n t i a l l y  f u r t h e r e d  t h e  p u r p o s e  a r t i c u l a t e d  b y  t h e  

l e g i s l a t u r e .  I n  d o i n g  s o ,  t h e  T u r n e r  d e c i s i o n  e m p h a s i z e d ,  t h e  

c o u r t  d i d  n o t  a n d  w i l l  n o t  h y p o t h e s i z e  f a c t s  w h i c h  w o u l d  s u s t a i n  

o t h e r w i s e  q u e s t i o n a b l e  l e g i s l a t i o n .  I d .  ( c i t i n g  I s a k s o n  v .  R i c k e y . 

5 5 0  P . 2 d  3 5 9 ,  3 6 2  ( A l a s k a  1 9 7 6 ) ) .

A s  t h e  f i n a l  s t e p  i n  t h e  a n a l y s i s ,  t h e  s t a t e ’ s  i n t e r e s t  

i n  t h e  r a e a n s  e m p l o y e d  b y  t h e  e n a c t m e n t  m u s t  b e  b a l a n c e d  a g a i n s t  t h e  

n a t u r e  o f  t h e  c o n s t i t u t i o n a l  r i g h t  i n v o l v e d .  S t a t e  v .  E r i c k s o n .  

5 7 4  P . 2 d  a t  1 2 .

T h e  c o u r t  h a s  n o t  w a v e r e d  i n  i t s  d e t e r m i n a t i o n  t o  d e c i d e  

f o r  i t s e l f  w h e t h e r  a n  e n a c t m e n t  o f  t h e  l e g i s l a t u r e  a c t u a l l y  

a c c o m p l i s h e s  t h e  l e g i s l a t u r e ' s  s t a t e d  p u r p o s e .  I n  o t h e r  w o r d s ,  t h e  

c o u r t  w i l l  n o t  s i m p l y  a c c e p t  t h e  l e g i s l a t u r e ' s  p r o n o u n c e m e n t  t h a t  

a  g i v e n  s e t  o f  c i r c u m s t a n c e s  e x i s t s  o r  t h a t  t h e  f a c t s  g i v i n g  r i s e  

t o  a  s o c i a l  p r o b l e m  b e i n g  a d d r e s s e d  b y  a  b i l l  a r e  a s  t h e  

l e g i s l a t u r e  c l a i m s  t h e m  t o  b e .  T h e s e  a r e  c a l l e d  " l e g i s l a t i v e  

f a c t s "  a n d  t h e  c o u r t  w i l l  d e l v e  i n t o  t h e m  i n  d e p t h  t o  m a k e  u p  i t s  

o w n  m i n d  o n  t h e  v a l i d i t y  o f  t h e  e n a c t m e n t .

I n  S t a t e  v .  E r i c k s o n ,  t h e  c o u r t  s a i d :

L e g i s l a t i v e  f a c t s  c o m e  i n t o  p l a y  w h e n  t h e  c o u r t  i s  

f a c e d  w i t h  t h e  t a s k  o f  d e c i d i n g  t h e  

c o n s t i t u t i o n a l i t y  o f  a  s t a t u t e ,  s t a t u t o r y  

i n t e r p r e t a t i o n  o r  t h e  e x t e n s i o n  o r  r e s t r i c t i o n  o f  a  

c o m m o n  l a w  r u l e  u p o n  g r o u n d s  o f  p o l i c y .  T h e s e  

p o l i c y  d e c i s i o n s ,  a s  i n  t h e  c a s e  a t  h a n d ,  o f t e n  

h i n g e  o n  s o c i a l ,  p o l i t i c a l ,  e c o n o m i c ,  o r  s c i e n t i f i c  

f a c t s ,  m o s t  o f  w h i c h  n o  l o n g e r  f a l l  w i t h i n  t h e  

c l a s s i f i c a t i o n  o f  i r r e f u t a b l e .  C a s e s  i n v o l v i n g  

s u c h  d e c i s i o n s  c a n n o t  b e  d e c i d e d  a d e q u a t e l y  w i t h o u t  

s o m e ,  v i e w  o f  t h e  c o u r t  o f  t h e  p o l i c y  c o n s i d e r a t i o n s  

a n d  b a c k g r o u n d  u p o n  w h i c h  t h e  v a l i d i t y  o f  a  

p a r t i c u l a r  s t a t u t e  o r  r u l e  i s  g r o u n d e d .

I d .  a t  5 .

I n  t h a t  r e g a r d ,  t h e  c o u r t  h a s  r e q u i r e d  a  s h o w i n g  o f  " h a r d  

f a c t s "  t o  j u s t i f y  t h e  p u r p o s e  a n d  o b j e c t i v e  o f  a  r e g u l a t i o n .  T h e  

c o u r t  h a s  r e f u s e d  t o  a c c e p t  t h e  u n s u p p o r t e d  w o r d  o f  a  p u b l i c  

o f f i c i a l  t o  u p h o l d  a  r e g u l a t i o n .  B r e e z e  v .  S m i t h .  5 0 1  P . 2 d  1 5 9  

( A l a s k a  1 9 7 2 ) .

I n  o t h e r  w o r d s ,  b e f o r e  a n  A l a s k a n  c o u r t  w i l l  u p h o l d  t h e  

p r o p o s e d  s t a t u t e  o f  r e p o s e  b a s e d  o n  t h e  f i n d i n g s  a n d  p u r p o s e  i n  

S e c t i o n  1 ,  i t  w i l l  c o n d u c t  a n  e v i d e n t i a r y  h e a r i n g  t o  d e t e r m i n e  

w h e t h e r  t h e  l e g i s l a t u r e ' s  f i n d i n g s  a r e  f a c t u a l l y  a c c u r a t e .  T h e
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f i n d i n g s  a n d  p u r p o s e  s t a t e m e n t  i n  s u p p o r t  o f  t h e  p r o p o s e d  s t a t u t e  

o f  r e p o s e  i s  a s  f o l l o w s :

t h e  l e v e l  o f  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  

d i s c o u r a g e  v a r i o u s  p r o f e s s i o n a l s  f r o m  i n i t i a t i n g  o r  

c o n t i n u i n g  t h e i r  p r a c t i c e  o r  o f f e r i n g  n e e d e d  

s e r v i c e s  t o  t h e  p u b l i c ?

s o c i e t y  a s  a  w h o l e  c a n n o t  a f f o r d  t h e  p r i c e  o f  

l a w s u i t s  y e a r s  a f t e r  c o n s t r u c t i o n ,  m a n u f a c t u r e ,  

d e l i v e r y  o f  s e r v i c e s ,  a n d  o t h e r  a c t i o n s ;

t h e  w i d e s p r e a d  u s e  o f  " c l a i m s  m a d e "  i n s u r a n c e  

p o l i c i e s  m a k e s  i t  i m p o s s i b l e  t o  a d e q u a t e l y  a n d  

e c o n o m i c a l l y  i n s u r e  a g a i n s t  a c t i o n s  f o r  a n  

u n l i m i t e d  p e r i o d  o f  t i m e ;

i t  i s  e x t r e m e l y  d i f f i c u l t  t o  d e f e n d  a g a i n s t  a  

c l a i m  t h a t  h a s  b e c o m e  s t a l e  a f t e r  i n f o r m a t i o n  a n d  

w i t n e s s e s  h a v e  d i s a p p e a r e d ?

s o c i e t y  o n  t h e  w h o l e  i s  b e t t e r  s e r v e d  w i t h  a  

s t a t u t e  o f  r e p o s e  e v e n  t h o u g h  a  f e w  l i m i t e d  

i n j u r i e s  m a y  g o  w i t h o u t  c o m p e n s a t i o n ;

t h e  p u r p o s e  o f  t h e  A c t  i s  t o  c r e a t e  a  m o r e  

e q u i t a b l e  d i s t r i b u t i o n  o f  t h e  c o s t  a n d  r i s k  o f  

i n j u r y ?

t h e  p u r p o s e  o f  t h e  A c t  i s  t o  r e d u c e  c o s t s  

a s s o c i a t e d  w i t h  t h e  c i v i l  j u s t i c e  s y s t e m  w h i l e  

i n s u r i n g  t h a t  a d e q u a t e  a n d  a p p r o p r i a t e  c o m p e n s a t i o n  

f o r  p e r s o n s  i n j u r e d  t h r o u g h  t h e  f a u l t  o f  o t h e r s  i s  

a v a i l a b l e .

W e  p r e d i c t  t h a t  t h e  s u p r e m e  c o u r t  w o u l d ,  a s  i t  d i d  i n  

T u r n e r  C o n s t r u c t i o n ,  f i n d  t h a t  t h e s e  l e g i s l a t i v e  p u r p o s e s  a d d r e s s  

v a l i d  p o l i c e  p o w e r  o b j e c t i v e s .  W e  d o u b t ,  h o w e v e r ,  t h a t  t h e  c o u r t  

w o u l d  g o  t h e  n e x t  s t e p  a n d  u p h o l d  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ,  b e c a u s e  i t  

i s  c o n c e i v a b l e  t h a t  t h e  c o u r t  w o u l d  n o t  f i n d  t h a t  t h e  m e a n s  c h o s e n  

b y  t h e  l e g i s l a t u r e  a c t u a l l y ,  a s  a  p r a c t i c a l  m a t t e r ,  f u r t h e r  t h o s e  

g o a l s .  A s  t o  t h e  l a s t  s t e p  i n  t h e  a n a l y s i s ,  w e  d o  n o t  b e l i e v e  t h a t  

t h e  c o u r t  w o u l d  d e t e r m i n e  t h a t  t h e  s t a t e  i n t e r e s t  i n  t h e  c h o s e n  

m e a n s  o u t w e i g h s  t h e  s i g n i f i c a n t  i n t e r e s t  t h a t  A l a s k a n  c i t i z e n s  h a v e  

i n  o b t a i n i n g  c o m p e n s a t i o n  f o r  p h y s i c a l  i n j u r i e s ,  p r o p e r t y  d a m a g e ,  

a n d  d e a t h  b r o u g h t  a b o u t  b y  d e f e c t i v e  p r o d u c t s  a n d  p o o r l y  

c o n s t r u c t e d  b u i l d i n g s .  F u r t h e r ,  w e  b e l i e v e  t h a t  t h e  p r o p o s e d  

s t a t u t e  o f  r e p o s e  e s t a b l i s h e s  d i s t i n c t i o n s  b e t w e e n  c l a s s e s  o f



The Honorable Brian Porter
Alaska House of Representatives
Re: HB 292, tort reform

March 8, 1994
Page 7

p e o p l e  i n  a  w a y  t h a t  i s  n o t  j u s t i f i a b l e  u n d e r  t h e  e q u a l  p r o t e c t i o n  

c l a u s e .

T h e  G o a l  o f  R e d u c i n g  I n s u r a n c e  P r e m i u m s .

T h e  f i r s t  r e l e v a n t  f i n d i n g  o f  f a c t  i s  i n  S e c t i o n  1 ( a ) ( 2 )  

w h e r e  t h e  l e g i s l a t u r e  s t a t e s  i t s  d e t e r m i n a t i o n  t h a t  t h e  c o s t  o f  

m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  d i s c o u r a g e s  p h y s i c i a n s ,  a r c h i t e c t s ,  

e n g i n e e r s ,  a t t o r n e y s ,  a n d  o t h e r  p r o f e s s i o n a l s  f r o m  i n i t i a t i n g  o r  

c o n t i n u i n g  t h e i r  p r a c t i c e  o r  o f f e r i n g  n e e d e d  s e r v i c e s  t o  t h e  

p u b l i c .  I n  a  c o u r t  h e a r i n g ,  t h o s e  a t t a c k i n g  t h e  c o n s t i t u t i o n a l i t y  

o f  t h e  s t a t u t e  o f  r e p o s e  w o u l d  l i k e l y  a t t a c k  t h i s  f i n d i n g  o n  t w o  

l e v e l s :  ( 1 )  t h a t  t h e r e  i s  n o  s h o r t a g e  o f  p r o f e s s i o n a l s  i n  A l a s k a

c a u s e d  b y  h i g h  m a l p r a c t i c e  p r e m i u m s ;  a n d  ( 2 )  t h a t  i m p l e m e n t a t i o n  o f  

t h e  s t a t u t e  o f  r e p o s e  w o u l d  n o t  a c t u a l l y  l o w e r  m a l p r a c t i c e  

i n s u r a n c e  p r e m i u m s  i n  A l a s k a .

W h a t e v e r  t h e  c o u r t  f i n d s  o n  w h e t h e r  m a l p r a c t i c e  i n s u r a n c e  

p r e m i u m s  a r e  a c t u a l l y  p r e v e n t i n g  p r o f e s s i o n a l s  f r o m  p r o v i d i n g  o r  

o f f e r i n g  n e e d e d  s e r v i c e s  t o  t h e  p u b l i c ,  i t  i s  q u e s t i o n a b l e  w h e t h e r  

t h e  c o u r t  w o u l d  f i n d  t h a t  t h e  s t a t u t e  o f  r e p o s e  w o u l d  a c t u a l l y  

r e d u c e  t h e  l e v e l  o f  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  i n  A l a s k a .  

T h e r e  a r e  a t  l e a s t  t w o  r e a s o n s  f o r  b e i n g  s k e p t i c a l  o n  t h i s  p o i n t :  

f i r s t ,  s t u d i e s  h a v e  s h o w n  t h a t  i n s u r a n c e  p r e m i u m s  t e n d  t o  j e  

g o v e r n e d  b y  f a c t o r s  s u c h  a s  t h e  i n s u r a n c e  c o m p a n i e s 1 r e t u r n  o n  

t h e i r  i n v e s t m e n t s  a n d  o t h e r  m o n e y  m a n a g e m e n t  p r a c t i c e s .  T h i s  

e x p l a i n s  w h y ,  f o r  e x a m p l e ,  a u t o m o b i l e  i n s u r a n c e  r a t e s  ( w h i c h  a r e  

u n r e l a t e d  t o  t h e  p e r c e i v e d  i n c r e a s e  i n  p r o d u c t  l i a b i l i t y  o r  

m a l p r a c t i c e  l i t i g a t i o n )  h a v e  i n c r e a s e d  a t  a p p r o x i m a t e l y  t h e  s a m e  

r a t e  a s  m a l p r a c t i c e  i n s u r a n c e  r a t e s  d u r i n g  t h e  l a s t  f i f t e e n  o r  

t w e n t y  y e a r s  d e s p i t e  t h e  p e r c e i v e d  " e x p l o s i o n "  i n  p r o d u c t s  

l i a b i l i t y  a n d  p r o f e s s i o n a l  m a l p r a c t i c e  l i a b i l i t y .  S t a t e s  t h a t  h a v e  

a d o p t e d  s t a t u t e s  o f  r e p o s e  o r  o t h e r  t o r t  r e f o r m  m e a s u r e s  h a v e  n o t  

s e e n  c o r r e s p o n d i n g  d r o p s  i n  m a l p r a c t i c e  i n s u r a n c e  r a t e s .  S e e  

V a n K i r k ,  T h e  E v o l u t i o n  o f  U s e f u l  L i f e  S t a t u t e s  i n  t h e  P r o d u c t s  

L i a b i l i t y  R e f o r m  E f f o r t ,  D u k e  L . J .  1 6 8 9 ,  1 7 1 2  -  1 3  ( 1 9 8 9 ) .

S e c o n d ,  i t  i s  q u e s t i o n a b l e  w h a t  e f f e c t  a n  A l a s k a n  s t a t u t e  

o f  r e p o s e  w o u l d  h a v e  o n  A l a s k a n  i n s u r a n c e  p r e m i u m s  t h a t  a r e  s e t  o n  

a  n a t i o n a l  b a s i s .  A l a s k a  i s  a  m i n u s c u l e  p a r t  o f  t h e  n a t i o n a l  

i n s u r a n c e  m a r k e t .  O n l y  o n e - f i f t h  o f  o n e  p e r c e n t  o f  a l l  U n i t e d  

S t a t e s  c i t i z e n s  l i v e s  i n  A l a s k a .  T h e  c h a n g e s  t o  t h e  t o r t  s y s t e m  

t h a t  a  s t a t u t e  o f  r e p o s e  w o u l d  b r i n g  a b o u t  w o u l d  e l i m i n a t e  s o m e  

t o r t  c l a i m s ,  b u t  c e r t a i n l y  n o t  a l l  o f  t h e m .  M a t h e m a t i c a l l y ,  

t h e r e f o r e ,  a n y  i m p a c t  o n  t h e  n a t i o n a l  i n s u r a n c e  m a r k e t  c o u l d  b e  a  

f r a c t i o n  o f  a n  a l r e a d y  i n f i n i t e s i m a l  p e r c e n t a g e .
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U n l e s s  t h o s e  p a r t i e s  s e e k i n g  t o  u p h o l d  t h e  v a l i d i t y  o f  

p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  a r e  a b l e  t o  i n t r o d u c e  c o n c r e t e  e v i d e n c e  t h a t  

i t  w o u l d  a c t u a l l y  l o w e r  A l a s k a n  i n s u r a n c e  r a t e s  t o  a  d e g r e e  t h a t  

a c t u a l l y  r e s u l t s  i n  m o r e  d o c t o r s  o r  a r c h i t e c t s  p r a c t i c i n g  i n  

A l a s k a ,  t h e  c o u r t  w i l l  n o t  b e  l i k e l y  t o  u p h o l d  t h e  l a w .  C u t t i n g  

o f f  t h e  c i t i z e n s '  e x i s t i n g  r e m e d y  f o r  i n j u r i e s  c a u s e d  b y  p r o d u c t s  

o r  s t r u c t u r e s  o v e r  s i x  y e a r s  o l d  i s  a  r a d i c a l  w a y  t o  t r y  t o  

i n c r e a s e  t h e  n u m b e r  o f  p r o f e s s i o n a l  p r a c t i t i o n e r s  i n  t h e  s t a t e .  

T h e  l i t e r a t u r e  o n  t h e  s u b j e c t  s u g g e s t s  t h a t  t h i s  p a r t i c u l a r  m e a n s  

w i l l  n o t  s e r v e  t h e  e n d  s o u g h t  b y  t h e  l e g i s l a t i o n .  I f  t h e  

l i t e r a t u r e  i s  c o r r e c t ,  w e  p r e d i c t  t h a t  t h e  c o u r t  w i l l  n o t  u p h o l d  

t h e  s t a t u t e  o f  r e p o s e  b e c a u s e  i t  d o e s  n o t  a c c o m p l i s h  w h a t  i t  s e t s  

o u t  t o  a c c o m p l i s h .

T h e  n e x t  r e l e v a n t  f i n d i n g  i s  f o u n d  i n  S e c t i o n  1 ( a ) ( 3 )  o f  

t h e  b i l l .  T h i s  s e c t i o n  e s s e n t i a l l y  c o n t a i n s  t h r e e  f i n d i n g s :  t h a t

s o c i e t y  a s  a  w h o l e  c a n n o t  a f f o r d  t h e  p r i c e  o f  l a w s u i t s  y e a r s  a f t e r  

c o n s t r u c t i o n ,  m a n u f a c t u r e ,  a n d  d e l i v e r y  o f  s e r v i c e s ;  t h a t  t h e  

w i d e s p r e a d  u s e  o f  " c l a i m s  m a d e "  i n s u r a n c e  p o l i c i e s  m a k e s  i t  

i m p o s s i b l e  t o  a d e q u a t e l y  a n d  e c o n o m i c a l l y  i n s u r e  a g a i n s t  a c t i o n s  

f o r  a n  u n l i m i t e d  p e r i o d  o f  t i m e ;  a n d  t h a t  i t  i s  e x t r e m e l y  d i f f i c u l t  

t o  d e f e n d  a g a i n s t  a  c l a i m  t h a t  h a s  b e c o m e  s t a l e  a f t e r  i n f o r m a t i o n  

a n d  w i t n e s s e s  h a v e  d i s a p p e a r e d .  A g a i n ,  e a c h  o f  t h e s e  f i n d i n g s  m u s t  

b e  e v a l u a t e d  t o  s e e  f i r s t ,  w h e t h e r  t h e y  a r e  t r u e ;  a n d  s e c o n d ,  

w h e t h e r  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  w o u l d ,  a s  a  p r a c t i c a l  m a t t e r ,  s o l v e  

t h e  p r o b l e m s .

S o c i e t a l  C o n s i d e r a t i o n s .

O n  t h e  f i n d i n g  t h a t  " s o c i e t y  a s  a  w h o l e  c a n n o t  a f f o r d  t h e  

p r i c e  o f  l a w s u i t s  y e a r s  a f t e r  c o n s t r u c t i o n ,  m a n u f a c t u r e  a n d  

d e l i v e r y  o f  s e r v i c e s , "  t h e  c o u r t  w o u l d  b e  c o m p e l l e d  t o  w e i g h  t h e  

c o s t s  t o  s o c i e t y  o f  t h e  c u r r e n t  t o r t  s y s t e m  a g a i n s t  t h e  c o s t s  t o  

s o c i e t y  i f  t h e  s t a t u t e  o f  r e p o s e  w e r e  i m p l e m e n t e d .  A  n u m b e r  o f  

c o n s i d e r a t i o n s  a r e  p r e s e n t .  F i r s t ,  t h e  c o u r t  w o u l d  n e c e s s a r i l y  

i n q u i r e  a s  t o  w h e t h e r  t h e  s t a t u t e  w o u l d  a c t u a l l y  r e d u c e  t h e  " p r i c e  

o f  l a w s u i t s "  w h i c h  i s ,  t o  t h e  p r o f e s s i o n a l s  a n d  m a n u f a c t u r e r s  

i n v o l v e d ,  t h e  " p r i c e  o f  i n s u r a n c e . "  A s  d i s c u s s e d  a b o v e ,  i t  i s  

q u e s t i o n a b l e  w h e t h e r  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  w o u l d  r e d u c e  t h e  p r i c e  

o f  i n s u r a n c e .

S e c o n d ,  t h e r e  a r e  a  n u m b e r  o f  c o s t s  t h a t  s o c i e t y  m u s t  

b e a r  i f  t h e  s t a t u t e  o f  r e p o s e  i s  i m p l e m e n t e d .  T h e s e  c o s t s  m u s t  b e  

b a l a n c e d  a g a i n s t  t h e  b e n e f i t  t o  s o c i e t y  i f  t h e  c o u r t  w e r e  t o  f i n d  

t h a t  t h e  s t a t u t e  a c t u a l l y  r e d u c e s  t h e  p r i c e  o f  l a w s u i t s .  T h e  f i r s t  

c o s t  t o  s o c i e t y  i s  t h a t ,  i n s t e a d  o f  t h e  w r o n g d o e r  p a y i n g  f o r  

i n j u r i e s  i n f l i c t e d  b y  t h e  w r o n g d o e r ' s  n e g l i g e n c e ,  m a n y  i n j u r e d  

p e o p l e ,  i f  d e n i e d  t h e  o p p o r t u n i t y  t o  o b t a i n  c o m p e n s a t i o n  f o r  

i n j u r i e s  t h e y  s u f f e r  t h r o u g h  n o  f a u l t  o f  t h e i r  o w n ,  c o u l d  w i n d  u p
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o n  M e d i c a i d  a n d  w e l f a r e  f o r  t h e  r e s t  o f  t h e i r  l i v e s .  I n s t e a d  o f  

b e i n g  s u p p o r t e d  b y  t h e  • v .  g d o e r ,  w h o  c a n  a f f o r d  t o  s p r e a d  t h e  r i s k  

b y  p u r c h a s i n g  i n s u r a n c e  x . i a .  p a s s i n g  t h o s e  i n s u r a n c e  c o s t s  a l o n g  t o  

c u s t o m e r s  a s  a  p r i c e  S f  d o i n g  b u s i n e s s ,  t h e  i n j u r e d  p a r t i e s  w i l l ,  

i f  t h e y  c a n n o t  t y c r k ,  b e  s u p p o r t e d  b y  A l a s k a n  t a x p a y e r s .  S i n c e  a  

s i g n i f i c a n t  n u m b e r  o f  t h e  p r o d u c t  m a n u f a c t u r e r s  a n d  i n s u r e r s  w h o  

w o u l d  b e n e f i t  f r o m  t h e  s t a t u t e  o f  r e p o s e  a r e  l o c a t e d  o u t s i d e  o f  

A l a s k a ,  i t  i s  d i f f i c u l t  s e e  h o w  t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  

p e r c e i v e  t h i s  s h i f t  o f  r i s k  t o  t h e  A l a s k a n  t a x p a y e r s  t o  b e  a  

b e n e f i t  t o  A l a s k a n  s o c i e t y .

I t  i s  u n c l e a r  w h e t h e r  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  i s  i n t e n d e d  

t o  a p p l y  t o  a c t i o n s  b r o u g h t  b y  t h e  s t a t e  o r  i t s  p o l i t i c a l  

s u b d i v i s i o n s .  A c t i o n s  b r o u g h t  i n  t h e  n a m e  o f  t h e  s t a t e  o r  a  

m u n i c i p a l i t y  h a v e  a  s p e c i a l  s i x - y e a r  s t a t u t e  o f  l i m i t a t i o n s .  S e e  

A S  0 9 . 1 0 . 1 2 0 .  I n  A l a s c o m .  I n c .  v .  N o r t h  S l o p e  B o r o u g h . 6 5 9  P . 2 d  

1 1 7 5  ( A l a s k a  1 9 8 3 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  t h i s  s i x -  

y e a r  s t a t u t e  a p p l i e s  t o  a c t i o n s  b r o u g h t  b y  a  s t a t e  o r  p o l i t i c a l  

s u b d i v i s i o n  r a t h e r  t h a n  s h o r t e r  p e r i o d s  p r o v i d e d  b y  a n o t h e r  

s t a t u t e .  U n d e r  t h i s  r e a s o n i n g ,  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  m a y  n o t  l i m i t  

a c t i o n s  b y  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n s  i n  w h i c h  a  l o n g e r  

s t a t u t e  o f  l i m i t a t i o n s  a r g u a b l y  a p p l i e s ?  h o w e v e r ,  i f  a  c o u r t  

c o n c l u d e d  o t h e r w i s e ,  t h e  r e s u l t  c o u l d  h a v e  s e r i o u s  c o n s e q u e n c e s  f o r  

s t a t e  a n d  l o c a l  g o v e r n m e n t s .

T h e  S t a t e  o f  A l a s k a  i t s e l f  i s  t h e  o w n e r  o f  l i t e r a l l y  

b i l l i o n s  o f  d o l l a r s  w o r t h  o f  p u b l i c  b u i l d i n g s  a n d  f a c i l i t i e s .  I f  

p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  a p p l i e s  e q u a l l y  t o  p u b l i c  e n t i t i e s  a s  o w n e r s ,  

i t  w o u l d  c u t  o f f  t h e  s t a t e ' s ,  m u n i c i p a l i t i e s ' ,  a n d  s c h o o l  

d i s t r i c t s '  a b i l i t y  t o  r e c o v e r  t h e i r  l o s s e s  i n  t h e  c a s e  o f  

n e g l i g e n t l y  d e s i g n e d  b u i l d i n g s  a n d  f a c i l i t i e s  w i t h  l a t e n t  d e f e c t s .  

F o r  e x a m p l e ,  t h e  A n c h o r a g e  S c h o o l  D i s t r i c t  w a s  r e c e n t l y  a b l e  t o  

r e c o v e r  m i l l i o n s  o f  d o l l a r s  i n  c o n n e c t i o n  w i t h  a s b e s t o s  r e m o v a l .  

U n d e r  t h e  p r o p o s e d  s t a t u t e  o f  r e p o s e ,  t h e  s c h o o l  d i s t r i c t ' s  a b i l i t y  

t o  c o l l e c t  o n  i t s  l o s s e s  w o u l d  h a v e  b e e n  c u t  o f f  s i x  y e a r s  a f t e r  

b u i l d i n g  c o m p l e t i o n ,  a n d  t h e  t a x p a y e r s  w o u l d  h a v e  p i c k e d  u p  t h e  

t a b .

I n  a n o t h e r  i n s t a n c e ,  a  r u r a l  s c h o o l  r o o f  r e c e n t l y  

c o l l a p s e d  u n d e r  a  s n o w  l o a d  d u e  t o  w h a t  w a s  d e t e r m i n e d  t o  b e  a  

l a t e n t  d e s i g n  d e f e c t .  A g a i n ,  i f  t h e  c o s t s  c a n n o t  b e  r e c o v e r e d  f r o m  

t h e  n e g l i g e n t  d e s i g n e r ,  w h o  i s  r e q u i r e d  t o  h a v e  i n s u r a n c e  u n d e r  t h e  

d e s i g n  c o n t r a c t ,  t h e  t a x p a y e r s  m a y  w i n d  u p  c a r r y i n g  t h e  l o a d .

T h i s  s c e n a r i o  c a n  a c t u a l l y  p u t  a  d o u b l e  b u r d e n  o n  a  

p u b l i c  a g e n c y  c o n s t r u c t i n g  a  b u i l d i n g .  P u b l i c  c o n s t r u c t i o n  

c o n t r a c t s  u n i f o r m l y  r e q u i r e  t h e  c o n t r a c t o r  t o  c a r r y  i n s u r a n c e ,  

i n c l u d i n g  E & O  c o v e r a g e .  T h a t  m e a n s  t h a t  t h e  p u b l i c  a g e n c y  p a y s  f o r  

t h e  r i s k  o f  l o s s  d u e  t o  d e s i g n  d e f e c t  w h e n  t h e  a g e n c y  p a y s  f o r  t h e
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c o n s t r u c t i o n  o f  t h e  f a c i l i t y .  S i n c e  t h e  s c h o o l  r o o f  d e s i g n e r  ( i n  

t h e  a b o v e  e x a m p l e )  i n c l u d e d  t h e  c o s t  o f  i n s u r a n c e  i n  i t s  c o n t r a c t  

b i d ,  t h e  d e s i g n e r  d i d  n o t  c a r r y  t h e  r i s k  o f  l o s s  u n d e r  t h e  p r e s e n t  

r i s k - s h a r i n g  a r r a n g e m e n t  —  t h e  s - h o o l  d i s t r i c t  d i d ,  b e c a u s e  i t  

i n d i r e c t l y  p a i d  f o r  t h e  d e s i g n e r ' s  i n s u r a n c e .  B u t  i f  a  s t a t u t e  o f  

r e p o s e  s h i f t s  t h e  r i s k  t o  t h e  t a x p a y e r s  a f t e r  t h e  s i x t h  y e a r ,  t h e  

p u b l i c ,  i n  e f f e c t ,  m a y  w i n d  u p  b e a r i n g  t h e  r i s k  t w i c e .  F o r  t h e s e  

a n d  t h e  o t h e r  r e a s o n s  m e n t i o n e d ,  i t  i s  u n l i k e l y  t h a t  t h e  c o u r t  

w o u l d  f i n d  t h a t  t h e  s t a t u t e  s e r v e s  t h e  l e g i s l a t i v e  p u r p o s e  o f  

p r o v i d i n g  a  b e n e f i t  t o  A l a s k a n  s o c i e t y .

F u r t h e r m o r e ,  i t  i s  u n c l e a r  w h e t h e r  t h i s  p r o p o s e d  s t a t u t e  

o f  r e p o s e  i s  i n t e n d e d  t o  a p p l y  t o  s t a t u t o r i l y  c r e a t e d  c a u s e s  o f  

a c t i o n 3 ;  i f  s o ,  i t  w o u l d  h a v e  d e t r i m e n t a l  e f f e c t s .  S p e c i f i c a l l y ,  

a p p l i c a t i o n  o f  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  t o  h a z a r d o u s  w a s t e  c a s e s  w o u l d  

b e  p a r t i c u l a r l y  d e v a s t a t i n g  s i n c e  t h e  r e s u l t s  o f  s u c h  e n v i r o n m e n t a l  

p o l l u t i o n  a r e  o f t e n  n o t  k n o w n  o r  f e l t  u n t i l  d e c a d e s  a f t e r  t h e  

d i s p o s a l  o f  t h e  w a s t e .  F o r  e x a m p l e ,  i n  t h e  f a m o u s  L o v e  C a n a l  c a s e ,  

w a s t e  d i s p o s e d  u p  u n t i l  t h e  1 9 3  0 s  p e r c o l a t e d  o u t  o f  i t s  b u r i a l  s i t e  

i n  t h e  1 9 7 0 s ,  r e s u l t i n g  i n  c o n t a m i n a t i o n  o f  d r i n k i n g  w a t e r  a n d  

r e s i d e n t i a l  h o m e s .  I n  A l a s k a ,  a b a n d o n e d  w a s t e s  f r o m  o i l  f i e l d  

o p e r a t i o n s  i n  t h e  K e n a i  P e n i n s u l a  d u r i n g  t h e  1 9 6 0 s  h a v e  c a u s e d  

c o n t a m i n a t i o n  o f  p r i v a t e  r e s i d e n c e s  a n d  d r i n k i n g  w a t e r  w e l l s  t h a t  

w a s  n o t  d i s c o v e r e d  u n t i l  t h e  1 9 8 0 s .  U n d e r  s u c h  a  s t a t u t e  o f  

r e p o s e ,  i n j u r e d  p r o p e r t y  o w n e r s  w o u l d  b e  u n a b l e  t o  r e c o v e r  f o r  

d e c r e a s e d  p r o p e r t y  v a l u e s  o r  c l e a n u p  c o s t s  i f  t h e  i n i t i a l  d i s p o s a l  

o f  t h e  w a s t e  o c c u r r e d  m o r e  t h a n  s i x  y e a r s  b e f o r e  t h e  d i s c o v e r y  o f  

t h e  w a s t e .

A p p l i c a t i o n  o f  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  t o  A l a s k a ' s  

h a z a r d o u s  s u b s t a n c e  s t r i c t  l i a b i l i t y  s t a t u t e  ( A S  4 6 . 0 3 . 8 2 2 )  w o u l d  

i m p o s e  t r e m e n d o u s  c o s t s  o n  p r o p e r t y  o w n e r s  a s  w e l l  a s  t h e  s t a t e .  

C u r r e n t  p r o p e r t y  o w n e r s  w o u l d  b e  b a r r e d  f r o m  r e c o v e r i n g  s t a t e -  

m a n d a t e d  c l e a n u p  c o s t s  f r o m  p r i o r  o w n e r s  a n d  o p e r a t o r s  w h o  m a y  h a v e  

d i s p o s e d  o f  h a z a r d o u s  s u b s t a n c e s  o n  t h e  p r o p e r t y  o v e r  s i x  y e a r s  

b e f o r e  t h e  s u b s t a n c e s  a r e  d i s c o v e r e d .  S u c h  a  r u l e  w o u l d  a l s o  

r e s u l t  i n  t h e  s t a t e  b e a r i n g  a  g r e a t e r  s h a r e  o f  c l e a n u p  c o s t s  w h e n  

t h e  s t r i c t  s i x - y e a r  r u l e  p r e v e n t s  r e c o v e r y  o f  s u c h  c o s t s  f r o m  t h e  

c u l p a b l e  p r i o r  p o l l u t e r s .  A t  a  m i n i m u m ,  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  a n d  

A S  0 9 . 1 0 . 0 7 0  ( i n  s e c t i o n  5  o f  t h e  b i l l )  s h o u l d  b e  c l a r i f i e d  t o  

e n s u r e  t h a t  t h e  s t a t u t e  o f  r e p o s e  w o u l d  n o t  a p p l y  t o  t h e s e  

s t a t u t o r y  c a u s e s  o f  a c t i o n .

3 S e e  a b o v e  d i s c u s s i o n  c o n c e r n i n g  t h e  A l a s c o m  c a s e .  I t  i s  a l s o

u n c l e a r  w h e t h e r  t h e  p r o v i s o  b e i n g  a d d e d  t o  A S  0 9 . 1 0 . 0 7 0  i n  s e c t i o n

5  o f  t h e  b i l l ,  " E x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  l a w , "  i s  i n t e n d e d  

t o  m a k e  s t a t u t o r y  a c t i o n s  f o r  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  

d a m a g e  s u b j e c t  t o  t h e  s t a t u t e  o f  r e p o s e  i n  A S  0 9 . 1 0 . 0 5 2 .
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P u b l i c  P o l i c y .

B e s i d e s  i m p o s i n g  t h e  r i s k  o f  l o s s  o n  t h e  p e r s o n  w h o  

p r o f i t s  f r o m  t h e  s a l e  o f  a  p r o d u c t  a n d  w h o  i s  i n  t h e  b e s t  p o s i t i o n  

t o  s p r e a d  t h e  r i s k  a r o u n d ,  i t  s h o u l d  b e  a c k n o w l e d g e d  t h a t  s t r i c t  

p r o d u c t s  l i a b i l i t y  e n c o u r a g e s  t h e  s a f e  d e s i g n  o f  p r o d u c t s .  O n e  

n e e d  l o o k  n o  f u r t h e r  t h a n  t h e  c a s e  o f  t h e  F o r d  P i n t o  w i t h  t h e  

e x p l o d i n g  g a s o l i n e  t a n k  t o  s e e  t h a t  s o m e  c o m p a n i e s  a r e  w i l l i n g  t o  

s e l l  d e f e c t i v e  p r o d u c t s  i f  i t  i s  i n  t h e i r  e c o n o m i c  i n t e r e s t  t o  d o  

s o .  A b o l i t i o n  o f  s t r i c t  p r o d u c t s  l i a b i l i t y  a f t e r  s i x  y e a r s  ( o r  a n y  

o t h e r  p e r i o d  o f  t i m e )  w o u l d  n o t  d e t e r  t h e  m i n d - s e t  t h a t  l e d  t o  t h e  

d e s i g n  a n d  s a l e  o f  t h e  P i n t o .  P r o d u c t  d e s i g n e r s  a r e  s o p h i s t i c a t e d ,  

a n d  t h e r e  i s  s i g n i f i c a n t  p r e s s u r e  o n  t h e m  t o  r e d u c e  c o s t s  i n  o r d e r  

t o  b o o s t  p r o f i t s  f o r  t h e  c o r p o r a t i o n .  W i t h  a  s i x  y e a r  " h o m e  f r e e "  

p r o v i s i o n  w r i t t e n  i n t o  t h e  l a w ,  s o m e  d e s i g n e r s  m a y  s u c c u m b  t o  t h e  

p r e s s u r e  t o  d e s i g n  p r o d u c t s  c a p a b l e  o f  c a u s i n g  g r e a t  p h y s i c a l  h a r m  

i n  a  m a n n e r  t h a t  m a k e s  t h e m  o p e r a t e  s a f e l y  f o r  o n l y  t h e  m i n i m u m  s i x  

y e a r  p e r i o d ,  a n d  t h e n  f a i l  b e c a u s e  i n f e r i o r  m e t h o d s  o r  m a t e r i a l s  

w e r e  u s e d  i n  o r d e r  t o  s a v e  m o n e y .

I n  t h e  c a s e  o f  p r o d u c t s  l i k e  t h e  C h e v r o l e t  p i c k u p  t r u c k s  

w i t h  t h e  " s a d d l e  b a g "  g a s o l i n e  t a n k s ,  a  m a j o r  d e b a t e  i s  c u r r e n t l y  

u n d e r w a y  c o n c e r n i n g  w h e t h e r  G e n e r a l  M o t o r s  s h o u l d  i s s u e  a  r e c a l l  t o  

c o r r e c t  t h e  p e r c e i v e d  s a f e t y  d e f e c t .  I n  d e t e r m i n i n g  t h e  o v e r a l l  

b e n e f i t  t o  s o c i e t y  t h a t  a  s t a t u t e  o f  r e p o s e  m i g h t  b r i n g  a b o u t ,  t h e  

c o u r t  w o u l d  l i k e l y  c o n s i d e r  w h e t h e r  t h e  s t a t u t e  w o u l d  p r o m o t e  t h e  

s a f e t y  a n d  w e l l  b e i n g  o f  A l a s k a n  c i t i z e n s .  O n e  p r o b a b l e  e f f e c t  o f  

A S  0 9 . 1 0 . 0 5 2  w o u l d  b e  t o  f u r t h e r  d i s c o u r a g e  c o m p a n i e s  s u c h  a s  

G e n e r a l  M o t o r s  f r o m  r e c a l l i n g  d a n g e r o u s l y  d e s i g n e d  p r o d u c t s ,  s u c h  

a s  t h e  p i c k u p  t r u c k s  w i t h  " s a d d l e  b a g "  g a s o l i n e  t a n k s .  T h i s  i s  

b e c a u s e  s u c h  c o m p a n i e s  w o u l d  c o n s i d e r  t h e m s e l v e s  " h o m e  f r e e "  a f t e r  

s i x  y e a r s  o f  t h e  p r o d u c t  b e i n g  o n  t h e  m a r k e t .  T h e y  w o u l d  h a v e  n o  

i n c e n t i v e ,  t h e r e f o r e ,  t o  r e c a l l  t h e  p r o d u c t  i n  A l a s k a  i n  o r d e r  t o  

m a k e  i t  s a f e  b e c a u s e  n o  m a t t e r  h o w  d a n g e r o u s  t h e  t r u c k s  a r e ,  G M  

w o u l d  h a v e  n o  e x p o s u r e  u n d e r  A l a s k a n  l a w  f o r  f u r t h e r  l i a b i l i t y  

a f t e r  t h e  t r u c k s  w e r e  m o r e  t h a n  s i x  y e a r s  o l d .  T h e  c o u r t  m u s t  

w e i g h  t h e s e  c o n s i d e r a t i o n s  i n  d e t e r m i n i n g  w h e t h e r  s o c i e t y  a s  a  

w h o l e  w o u l d  b e n e f i t  f r o m  t h e  s t a t u t e  o f  r e p o s e ,  a s  t h e  l e g i s l a t i v e  

f i n d i n g s  c o n t e n d .

W e  d o u b t  t h a t  t h e  c o u r t  w o u l d  f i n d  A l a s k a n  s o c i e t y  a s  a  

w h o l e  w o u l d  b e n e f i t  f r o m  t h e  e l i m i n a t i o n  o f  t h i s  p u b l i c  s a f e t y  

f e a t u r e  o f  p r o d u c t  l i a b i l i t y  l a w .  A g a i n ,  i f  A l a s k a n s  w h o  s u f f e r  

s e r i o u s  p h y s i c a l  i n j u r y  a r e  n o t  a b l e  t o  r e c o v e r  f r o m  t h e  n e g l i g e n t  

p r o d u c t  m a n u f a c t u r e r s  w h o  r e s i d e  o u t s i d e  o f  A l a s k a ,  a n d  i f  t h e y  

c a n n o t  w o r k  b e c a u s e  o f  t h e i r  i n j u r i e s ,  t h e y  c o u l d  w e l l  w i n d  u p  

b e i n g  s u p p o r t e d  b y  A l a s k a n  t a x p a y e r s .
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A v a i l a b i l i t y  o f  I n s u r a n c e .

S e c t i o n  1 ( a )  ( 3 )  a s s e r t s  t h a t  t h e  w i d e s p r e a d  u s e  o f  

" c l a i m s  m a d e "  i n s u r a n c e  p o l i c i e s  m a k e s  i t  i m p o s s i b l e  t o  a d e q u a t e l y  

a n d  e c o n o m i c a l l y  i n s u r e  a g a i n s t  a c t i o n s  f o r  a n  u n l i m i t e d  p e r i o d  o f  

t i m e .  A g a i n ,  t h e  m a i n  q u e s t i o n  f o r  t h e  c o u r t  i s  w h e t h e r  t h e  

s t a t u t e  o f  r e p o s e  w o u l d  m a k e  " 3 . o n g  t a i l "  i n s u r a n c e  p o l i c i e s  m o r e  

a v a i l a b l e  t h a n  t h e y  a r e .  A s  d i s c u s s e d  a b o v e ,  t o  t h e  e x t e n t  t h e s e  

d e c i s i o n s  a r e  m a d e  b y  t h e  i n s u r a n c e  i n d u s t r y  o n  t h e  n a t i o n a l  l e v e l  

a n d  A l a s k a  i s  a n  i n f i n i t e s i m a l  s e g m e n t  o f  t h e  i n s u r a n c e  m a r k e t ,  i t  

i s  h i g h l y  u n l i k e l y  t h a t  t h e  p r o p o s e d  s t a t u t e  o f  r e p o s e  w o u l d  s e r v e  

t h e  s t a t e d  p u r p o s e . 4

F a i r n e s s  o f  D e f e n d i n g  O l d e r  C l a i m s .

S e c t i o n  1 ( a ) ( 3 )  a s s e r t s  t h a t  i t  i s  d i f f i c u l t  t o  d e f e n d  

a g a i n s t  a  c l a i m  t h a t  h a s  b e c o m e  s t a l e  a f t e r  i n f o r m a t i o n  a n d  

w i t n e s s e s  h a v e  d i s a p p e a r e d .  S e v e r a l  c o m m e n t a t o r s  h a v e  n o t e d  t h a t  

t h i s  i s  r e a l l y  n o t  t h e  c a s e .  M a n u f a c t u r e r s  a n d  d e s i g n e r s  d o c u m e n t  

t h e i r  w o r k .  P r a c t i c e  s h o w s  t h a t  t h e y  r e t a i n  t h o s e  d o c u m e n t s .  

T h e r e  i s  n o  e v i d e n c e  t h a t  p r o d u c t s  l i a b i l i t y  c a s e s  b a s e d  o n  o l d e r  

p r o d u c t s  h a v e  a  h i g h e r  r a t e  o f  f a v o r a b l e  v e r d i c t s  f o r  p l a i n t i f f s  o r  

u n f a v o r a b l e  v e r d i c t s  f o r  d e f e n d a n t s .  S e e  V a n K i r k ,  T h e  E v o l u t i o n  o f  

U s e f u l  L i f e  S t a t u t e s  i n  t h e  P r o d u c t s  L i a b i l i t y  R e f o r m  E f f o r t ,  D u k e  

L . J .  ' 6 8 9 ,  1 7 1 2  -  1 3  ( 1 9 8 9 ) .

T h e  R e m a i n i n g  F i n d i n g s  a n d  P u r p o s e i s .

T h e  r e m a i n i n g  f i n d i n g s  o f  f a c t  a n d  s t a t e d  p u r p o s e s  o f  t h e  

b i l l  t h a t  a r e  r e l e v a n t  t o  t h e  s t a t u t e  o f  r e p o s e  a r e  e s s e n t i a l l y  

s u b s u m e d  i n  t h e  a b o v e  d i s c u s s i o n .  S e c t i o n  1 ( a ) ( 4 )  d e c l a r e s  t h a t ,  

o n  t h e  w h o l e ,  s o c i e t y  i s  b e t t e r  s e r v e d  w i t h  a  s t a t u t e  o f  r e p o s e

4 I t  i s  i n t e r e s t i n g  t h a t  t h i s  t o r t  r e f o r m  b i l l ,  w h i c h  w o u l d  

p r o v i d e  d i r e c t  f i n a n c i a l  b e n e f i t s  t o  t h e  i n s u r a n c e  i n d u s t r y ,  s h o u l d  

b e  b a s e d  u p o n  t h i s  p a r t i c u l a r  f i n d i n g .  T w e n t y  s t a t e s ,  i n c l u d i n g  

t h e  S t a t e  o f  A l a s k a ,  h a v e  s u e d  a  n u m b e r  o f  m a j o r  i n s u r e r s  a n d  r e ­

i n s u r e r s  f o r  c o n s p i r i n g  t o  m a k e  " l o n g  t a i l "  c o v e r a g e  u n a v a i l a b l e  i n  

t h e  m i d - 1 9 8 0 s .  T h e  c a s e  i s  p e n d i n g  i n  t h e  U . S .  D i s t r i c t  C o u r t  i n  

t h e  N o r t h e r n  D i s t r i c t  o f  C a l i f o r n i a .  S e e  I n  r e  I n s u r a n c e  A n t i ­

t r u s t  L i t i g a t i o n .  C - 8 8 - 1 6 8 8  ( M D L - 7 6 7 ) .  T h e  s t a t e s  r e c e n t l y  w o n  a  

s i g n i f i c a n t  v i c t o r y  i n  t h e  U n i t e d  S t a t e s  S u p r e m e .  C o u r t ,  a n d  t h e  

c a s e  i s  b a c k  i n  t h e  D i s t r i c t  C o u r t  f o r  t r i a l .  I r .  i s  i r o n i c  t h a t  

t h e  i n s u r a n c e  i n d u s t r y  w o u l d  f i n a n c i a l l y  b e n e f i t  f r o m  l e g i s l a t i o n  

a d o p t e d  o n  t h e  g r o u n d  t h a t  " l o n g  t a i l "  c o v e r a g e  i s  n o t  a v a i l a b l e ,  

w h e n  s i g n i f i c a n t  e v i d e n c e  e x i s t s  t h a t  m a n y  i n s u r a n c e  a n d  r e ­

i n s u r a n c e  c o m p a n i e s  i l l e g a l l y  c o n s p i r e d  t o  e l i m i n a t e  i t .
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e v e n  t h o u g h  i n  a  f e w  l i m i t e d  i n s t a n c e s  i n j u r i e s  m a y  g o  w i t h o u t  

c o m p e n s a t i o n .  S e c t i o n  1 ( b ) ( 1 )  s t a t e s  t h a t  t h e  p u r p o s e  i s  t o  e n a c t  

f u r t h e r  r e f o r m s  t h a t  c r e a t e  a  m o r e  e q u i t a b l e  d i s t r i b u t i o n  o f  t h e  

c o s t  a n d  r i s k  o f  i n j u r y .  F i n a l l y ,  S e c t i o n  1 ( b ) ( 2 )  s t a t e s  t h a t  a  

p u r p o s e  o f  t h e  A c t  i s  t o  r e d u c e  c o s t s  a s s o c i a t e d  w i t h  t h e  c i v i l  

j u s t i c e  s y s t e m  w h i l e  e n s u r i n g  t h a t  a d e q u a t e  a n d  a p p r o p r i a t e  

c o m p e n s a t i o n  f o r  p e r s o n s  i n j u r e d  t h r o u g h  t h e  f a u l t  o f  o t h e r s  i s  

a v a i l a b l e .  F o r  t h e  r e a s o n s  s e t  f o r t h  i n  t h e  d i s c u s s i o n  o f  

S e c t i o n s  1 ( a ) ( 2 ) ,  ( 3 ) ,  a n d  ( 4 )  a b o v e ,  i t  i s  d o u b t f u l  t h a t  t h e  c o u r t  

w o u l d  f i n d  t h a t  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  w o u l d ,  a s  a  p r a c t i c a l  m a t t e r ,  

f u r t h e r  t h e s e  o b j e c t i v e s .  A g a i n ,  w e  d o  n o t  s u g g e s t  t h a t  t h e  c o u r t  

w o u l d  n o t  f i n d  t h e s e  o b j e c t i v e s  t o  b e  l a u d a b l e  a n d  l e g i t i m a t e  

l e g i s l a t i v e  p u r p o s e s ,  b u t  w e  d o  n o t  b e l i e v e  t h a t  t h e  c o u r t  w o u l d  

f i n d  t h a t  t h e  m e a n s  —  t h e  p r o p o s e d  s t a t u t e  o f  r e p o s e  —  m a t e r i a l l y  

a d v a n c e s  t h e  c a u s e .

T h e  N a t u r e  o f  t h e  R i g h t s  A b r i d a ~> d  a n d  D i s c r i m i n a t o r y  E f f e c t s .

A s  t h e  l a s t  s t e p  i n  A l a s k a n  e q u a l  p r o t e c t i o n  a n a l y s i s ,  

t h e  c o u r t  b a l a n c e s  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  p a r t i c u l a r  e n a c t m e n t  

a g a i n s t  t h e  n a t u r e  o f  t h e  r i g h t s  a b r i d g e d .  T h i s  h a s  b e e n  d e s c r i b e d  

a s  a  " s l i d i n g  s c a l e "  u n d e r  w h i c h  t h e  s t a t e  b e a r s  a  c o r r e s p o n d i n g l y  

h e a v i e r  b u r d e n  t o  p r o v e  t h a t  i t s  l e g i s l a t i o n  s e r v e s  t h e  s t a t e ' s  

i n t e r e s t s  a s  t h e  n a t u r e  o f  t h e  i n t e r e s t  b e c o m e s  m o r e  i m p o r t a n t .  

W i s e ,  N o r t h e r n  L i g h t s  —  E q u a l  P r o t e c t i o n  A n a l y s i s  i n  A l a s k a ,  3  

A l a s k a  L a w  R e v i e w  1  ( 1 9 8 6 ) .

I n  T u r n e r  C o n s t r u c t i o n ,  t h e  c o u r t  n o t e d  t h a t  " t h e  

i n t e r e s t  i n  r e d r e s s i n g  w r o n g s  t h r o u g h  t h e  j u d i c i a l  p r o c e s s  i s  a  

s i g n i f i c a n t  o n e . "  7 5 2  P . 2 d  a t  4 7 1 .  A n d  i n  H a n e b u t h  v .  B e l l  

H e l i c o p t e r  I n t e r n a t i o n a l ,  6 9 4  P . 2 d  1 4 3 ,  1 4 7  ( A l a s k a  1 9 8 4 ) ,  t h e

c o u r t  s a i d ,  " I t  i s  p r o f o u n d l y  u n f a i r  t o  d e p r i v e  a  l i t i g a n t  o f  h i s  

r i g h t  t o  b r i n g  a  l a w s u i t  b e f o r e  h e  h a s  a n y  r e a s o n a b l e  o p p o r t u n i t y  

t o  d o  s o . "  S i n c e  t h e  c o u r t  h a s  i d e n t i f i e d  t h e  i n t e r e s t s  o f  i n j u r e d  

p l a i n t i f f s  t o  b e  " s i g n i f i c a n t  r i g h t s , "  a n d  t h e  c o u r t  h a s  s a i d  t h a t  

i t  i s  " p r o f o u n d l y  u n f a i r "  t o  d e p r i v e  a  l i t i g a n t  o f  t h e  r i g h t  t o  

b r i n g  s u i t ,  w e  p r e s u m e  t h a t  t h e  c o u r t  w i l l  p l a c e  a  f a i r l y  h e a v y  

b u r d e n  o n  t h e  s t a t e  t o  j u s t i f y  t h e  s t a t u t e  o f  r e p o s e .

T h i s  i s  e s p e c i a l l y  t r u e  i n  v i e w  o f  t h e  f a c t  t h a t  t h e  

s t a t u t e  w o u l d ,  i n  p r a c t i c e ,  c r e a t e  d i s t i n c t i o n s  b e t w e e n  g r o u p s  o f  

p e o p l e  w i t h o u t  a n y  a p p a r e n t  r a t i o n a l  b a s i s  f o r  d o i n g  s o .  T h e  

d i s t i n c t i o n s  b e t w e e n  g r o u p s  c a n  h a p p e n  i n  s u b t l e  w a y s ,  b u t  i f  t h e  

b i l l  h a s  a  d i s c r i m i n a t o r y  e f f e c t ,  t h e  c o u r t  w i l l  s c r u t i n i z e  i t  

c l o s e l y .

T h e  p r o p o s e d  s t a t u t e  o f  r e p o s e  m i g h t  p e r v e r s e l y  d e n y  

c o m p e n s a t i o n  t o  c e r t a i n  p e o p l e  f o r  t h e i r  g o o d  b e h a v i o r ,  w h i l e  

a l l o w i n g  o t h e r s  w h o  a r e  l e s s  r e s p o n s i b l e  f o r  t h e i r  o w n  w e l l  b e i n g
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t o  s u e  a n d  r e c o v e r  d a m a g e s .  F o r  e x a m p l e ,  e v i d e n c e  h a s  b e e n  

d e v e l o p e d  t h a t  c i g a r e t t e  s m o k i n g  e x a c e r b a t e s  a n d  s p e e d s  u p  t h e  

d i s e a s e  p r o c e s s  c a u s e d  b y  a s b e s t o s .  S u p p o s e  t w o  w o r k e r s  w e r e  

e x p o s e d  t o  t h e  s a m e  a s b e s t o s - r e l a t e d  p r o j e c t  a t  t h e  s a m e  t i m e ;  o n e  

s m o k e d  c i g a r e t t e s  a n d  t h e  o t h e r  d i d  n o t .  A s s u m e  t h e  c i g a r e t t e  

s m o k e r  c a m e  d o w n  w i t h  c a n c e r  i n  t i m e  t o  f i l e  s u i t  a g a i n s t  t h e  

a s b e s t o s  m a n u f a c t u r e r  u n d e r  t h e  s t a t u t e  o f  r e p o s e .  B e c a u s e  t h e  

n o n - s m o k e r  h a d  h e a l t h i e r  l u n g s ,  a n d  w a s  t h e r e f o r e  m o r e  r e s i s t a n t  t o  

t h e  e f f e c t s  o f  t h e  a s b e s t o s ,  t h e  n o n - s m o k e r  d i d  n o t  c o m e  d o w n  w i t h  

c a n c e r  f o r  s e v e r a l  m o r e  y e ' r s ,  a t  w h i c h  t i m e  h e  f o u n d  t h a t  t h e  

s t a t u t e  o f  r e p o s e  b a r r e d  h i s  l a w s u i t .  W e  d o u b t  t h a t  t h e  c o u r t  

w o u l d  s e e  t h i s  o u t c o m e  a s  e i t h e r  f a i r  o r  r a t i o n a l .  T h e  s a m e  

a n a l y s i s  m i g h t  a p p l y  t o  o t h e r  d a n g e r o u s  p r o d u c t s  s u c h  a s  t h e  

c a n c e r - c a u s i n g  d r u g  D E S ;  s t e r i l i t y - c a u s i n g  i n t r a - u t e r i n e  d e v i c e s ;  

P C B s ;  d i o x i n s ;  a n d  s i l i c o n  g e l  b r e a s t  i m p l a n t s .  A l a s k a n s  w i t h  

s t r o n g  i m m u n e  s y s t e m s  m i g h t  b e  d e n i e d  c o m p e n s a t i o n  u n d e r  t h e  

s t a t u t e  o f  r e p o s e  w h i l e  t h o s e  w i t h  w e a k e r  i m m u n e  s y s t e m s  m i g h t  

s u c c u m b  t o  t h e  d i s e a s e  p r o c e s s  i n  t i m e  t o  s u e .

T h e  s t a t u t e  m i g h t  a l s o ,  i n  p r a c t i c e ,  d r a w  i m p e r m i s s i b l e  

d i s t i n c t i o n s  b e t w e e n  A l a s k a n s  b a s e d  o n  w e a l t h .  W e a l t h y  p e o p l e  

p r o b a b l y  o w n  a  h i g h e r  p e r c e n t a g e  o f  n e w  c a r s  a n d  o t h e r  p r o d u c t s ,  

w h i l e  l e s s  w e a l t h y  p e o p l e  t e n d  t o  o w n  o l d e r - m o d e l  u s e d  c a r s  a n d  

o t h e r  u s e d  p r o d u c t s .  I n  t h e  c a s e  o f  t h e  F o r d  P i n t o ,  o r  t h e  

C h e v r o l e t  p i c k u p  t r u c k  w i t h  " s a d d l e  b a g "  g a s  t a n k s ,  t h e  d e f e c t  t h a t  

i n j u r e s  p e o p l e  i s  t h e  s a m e  o n  t h e  d a y  t h a t  t h e  v e h i c l e  l e a v e s  t h e  

f a c t o r y  a s  i t  i s  s e v e n  o r  e i g h t  y e a r s  l a t e r .  O f  a l l  t h e  p e o p l e  

s e r i o u s l y  b u r n e d  o r  k i l l e d  i n  F o r d  P i n t o s  o r  C h e v r o l e t  p i c k u p  

t r u c k s ,  t h o s e  i n j u r e d  w i t h i n  t h e  f i r s t  f e w  y e a r s  o f  t h e  p r o d u c t ' s  

l i f e ,  b e f o r e  t h e  s t a t u t ?  o f  r e p o s e  d e a d l i n e ,  a r e  l i k e l y  t o  b e  t h e  

r e l a t i v e l y  m o r e  w e a l t h y .  T h o s e  l i k e l y  t o  b e  i n j u r e d  a f t e r  t h e  

p r o d u c t  h a s  b e e n  i n  u s e  f o r  s e v e r a l  y e a r s ,  a n d  a f t e r  t h e  d e a d l i n e  

h a s  p a s s e d  a r e  l i k e l y  t o  b e  r e l a t i v e l y  l e s s  w e a l t h y .  T h e  s t a t u t e  

o f  r e p o s e  w o u l d  a l l o w  a  r e l a t i v e l y  g r e a t e r  p r o p o r t i o n  o f  c l a i m s  t o  

b e  m a d e  b y  t f t b s e  o f  r e l a t i v e l y  g r e a t e r  w e a l t h  w h i l e  c u t t i n g  o f f  t h e  

r i g h t s  o f  t h o s e  o f  l e s s e r  w e a l t h ,  e v e n  t h o u g h  t h e  r i s k  o f  i n j u r y  

f r o m  t h e  d e f e c t i v e  g a s o l i n e  t a n k s  i s  e x a c t l y  t h e  s a m e  r e g a r d l e s s  o f  

t h e  a g e  o f  t h e  v e h i c l e .  W h i l e  " p o v e r t y "  h a s  n o t  g e n e r a l l y  b e e n  

h e l d  t o  b e  a  " s u s p e c t  c l a s s i f i c a t i o n "  w h i c h  w o u l d  t r i g g e r  t h e  

" s t r i c t  s c r u t i n y  t e s t , "  t h e  c o u r t s  a r e  n o t  i n c l i n e d  t o  a l l o w  

d i s t i n c t i o n s  b a s e d  o n  f i n a n c i a l  a b i l i t y  t o  g o  u n n o t i c e d  w h e n  

a s s e s s i n g  t h e  c o n s t i t u t i o n a l i t y  o f  a  s t a t u t e  u n d e r  t h e  e q u a l  

p r o t e c t i o n  c l a u s e .  S e e  T r i b e ,  A m e r i c a n  C o n s t i t u t i o n a l  L a w  ( 2 n d ) ,  

§  1 6 - 3 6  t h r o u g h  §  1 6 - 3 7 ,  c i t i n g  E d w a r d s  v .  C a l i f o r n i a . 3 1 4  U . S .  1 6 0  

( 1 9 4 1 ) .  B e c a u s e  t h i s  b i l l  d r a w s  a  p o t e n t i a l  d i s t i n c t i o n  b e t w e e n  

c l a s s e s  o f  p e o p l e  b a s e d  o n  w e a l t h ,  w e  b e l i e v e  t h e  c o u r t  w o u l d  p l a c e  

a n  i n c r e a s e d  b u r d e n  o n  t h e  s t a t e  t o  p r o v e  t h a t  t h e  o v e r a l l  b e n e f i t s  

o u t w e i g h  t h e  b u r d e n s .
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A r b i t r a r i n e s s .

A s i d e  f r o m  t h e  p o t e n t i a l  e q u a l  p r o t e c t i o n  p r o b l e m  r a i s e d  

b y  t h e  f i n a n c i a l  c o n d i t i o n  o f  t h e  p l a i n t i f f ,  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  

m i g h t  b e  f o u n d  t o  b e  e x c e s s i v e l y  a r b i t r a r y  i n  t h e  w a y  t h a t  i t  

e s t a b l i s h e s  t h e  s i x - y e a r  s t a t u t e  o f  r e p o s e .  A n  a r b i t r a r y  

c l a s s i f i c a t i o n  c a n  v i o l a t e  b o t h  t h e  d u e  p r o c e s s  a n d  t h e  e q u a l  

p r o t e c t i o n  c l a u s e s  o f  t h e  c o n s t i t u t i o n .  I n  L a n k f o r d  v .  S u l l i v a n .  

L o n g  & H a o e r t y .  4 1 6  S . 2 d  9 9 6  ( A l a b a m a  1 9 8 2 ) ,  a  t e n - y e a r  s t a t u t e  o f  

r e p o s e  w a s  s t r u c k  d o w n  a s  a r b i t r a r y  a n d  t h e r e f o r e  u n c o n s t i t u t i o n a l .

T h e  p r o p o s e d  s t a t u t e  o f  r e p o s e  i n  t h i s  b i l l  w o u l d

c e r t a i n l y  h a v e  a r b i t r a r y  c o n s e q u e n c e s  i n  s o m e  c a s e s .  T a k e ,  f o r  

e x a m p l e ,  t h e  c a s e  o f  t w o  d i f f e r e n t  i n d i v i d u a l s  w h o  p u r c h a s e  1 9 8 7  

C h e v r o l e t  p i c k u p  t r u c k s .  B o t h  t r u c k s  a r e  m a n u f a c t u r e d  o n  t h e  s a m e  

d a y  i n  J u n e  1 9 8 7 .  O n e  i s  b o u g h t  a n d  f i r s t  u s e d  i n  J u n e  1 9 8 7  b y  

B u y e r  # 1 ,  a n d  t h e  o t h e r  i s  b o u g h t  a n d  f i r s t  u s e d  b y  B u y e r  # 2  i n  

7 i u g u s t  1 9 8 7 .  B o t h  t r u c k s  a r e  e s s e n t i a l l y  i d e n t i c a l ,  a n d  b o t h  h a v e  

t h e  s a m e  d e f e c t i v e l y  d e s i g n e d  g a s o l i n e  t a n k s .  B o t h  t r u c k s  a r e  

i n v o l v e d  i n  b r o a d s i d e  c o l l i s i o n s  o n  J u l y  4 ,  1 9 9 3 .  B o t h  B u y e r s  # 1  

a n d  2  a r e  b u r n e d  t o  d e a t h  w h e n  t h e i r  t r u c k s  l e a k  g a s o l i n e  a n d  c a t c h  

f i r e .  U n d e r  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ,  t h e  e s t a t e  o f  B u y e r  # 2  c a n  

r e c o v e r  a g a i n s t  G e n e r a l  M o t o r s ,  b u t  B u y e r  # l ' s  e s t a t e  c a n n o t ,  e v e n  

t h o u g h  t h e  c a u s e  o f  t h e i r  d e a t h s  i s  e x a c t l y  t h e  s a m e .  S i n c e  t h e  

c l o c k  b e g i n s  t o  r u n  u n d e r  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  o n  t h e  d a t e  o f  

p u r c h a s e ,  B u y e r  t t l ' s  f a m i l y  i s  l e f t  w i t h  n o t h i n g ,  e v e n  t h o u g h  t h e  

d e a t h  m a y  h a v e  b e e n  t h e  f a u l t  o f  t h e  m a n u f a c t u r e r .  W e  d o u b t  t h a t  

t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  v i e w  t h i s  a s  a  r a t i o n a l  o u t c o m e ,  b u t  

t h a t  i s  t h e  e f f e c t  t h i s  s t a t u t e  o f  r e p o s e  c o u l d  h a v e .

R a t i o n a l i t y .

F o r  t h e  a b o v e  r e a s o n s ,  w e  d o u b t  t h a t  t h e  A l a s k a  S u p r e m e  

C o u r t  w o u l d  b e  a n y  m o r e  i n c l i n e d  t o  a p p r o v e  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  

t h a n  i t  w a s  t o  u p h o l d  t h e  s t a t u t e  o f  r e p o s e  i n  T u r n e r  C o n s t r u c t i o n .  

I n  H a n e b u t  .1 v .  B e l l  H e l i c o p t e r  I n t e r n a t i o n a l ,  t h e  A l a s k a  S u p r e m e  

C o u r t  q u o t e d  w i t h  a p p r o v a l  l a n g u a g e  f r o m  E i s e n m a n n  v .  C a n t o r

B r o t h e r s .  I n c . .  5 6 7  F .  S u p p .  1 3 4 7 ,  1 3 5 2  ( N . D .  1 1 1 .  1 9 8 3 ) ,  i n  w h i c h  

t h a t  c o u r t  s a i d  i t  w o u l d  b e  " a b s u r d "  t o  f o r e c l o s e  a  c a u s e  o f  a c t i o n  

e v e n  b e f o r e  i t  a r o s e .  A s  t h e  c o u r t s  h a v e  n o t e d ,  " w e  w o u l d  h a v e  t h e  

a n o m a l y  o f  a n  a c t i o n  b e i n g  b a r r e d  b e f o r e  t h e  c a u s e  o f  a c t i o n  e v e n

a r o s e !  M r .  B u m b l e  ( ' t h e  l a w  i s  a  a s s ,  a  i d i o t ' )  w o u l d  h a v e

p r e v a i l e d  o n c e  a g a i n . "  H a n e b u t h ,  6 9 4  P . 2 d  a t  1 4 7 .

O t h e r  c o u r t s ,  i n c l u d i n g  t h e  N e w  H a m p s h i r e  S u p r e m e  C o u r t ,  

h a v e  r e f e r r e d  t o  A l i c e  i n  W o n d e r l a n d  w h e n  d e s c r i b i n g  l a w s  l i k e  

t h i s :
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[ E ] x c e p t  i n  T o p s y  T u r v y  L a n d ,  y o u  c a n ' t  d i e  b e f o r e  y o u  

a r e  c o n c e i v e d ,  o r  b e  d i v o r c e d  b e f o r e  e v e r  y o u  m a r r y ,  o r  

h a r v e s t  a  c r o p  n e v e r  p l a n t e d ,  o r  b u r n  d o w n  a  h o u s e  n e v e r  

b u i l t ,  o r  m i s s  a  t r a i n  r u n n i n g  o n  a  n o n - e x i s t e n t  

r a i l r o a d .  F o r  s u b s t a n t i a l l y  t h e  s a m e  r e a s o n s ,  i t  h a s  

a l w a y s  h e r e t o f o r e  b e e n  a c c e p t e d ,  a s  a  s o r t  o f  l o g i c a l  

' a x i o m , '  t h a t  a  s t a t u t e  o f  l i m i t a t i o n s  d o e s  n o t  b e g i n  t o  

r u n  a g a i n s t  a  c a u s e  o f  a c t i o n  b e f o r e  t h a t  c a u s e  o f  a c t i o n  

e x i s t s ,  i . e .  b e f o r e  a  j u d i c i a l  r e m e d y  i s  a v a i l a b l e  t o  a  

p l a i n t i f f .

H e a t h  v .  S e a r s .  R o e b u c k  a n d  C o m p a n y .  4 6 4  A . 2 c i  2 8 8 ,  2 9 5  ( N e w

H a m p s h i r e  1 9 8 3 ) .

F i s c a l  N o t e .

T h e  f i s c a l  i m p a c t  o f  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  m i g h t  b e  

s u b s t a n t i a l  i n  s o m e  u n a n t i c i p a t e d  w a y s .  A s  n o t e d  a b o v e ,  A l a s k a  h a s  

s p e n t  v a s t  a m o u n t s  o f  p u b l i c  m o n e y ,  i n  t h e  b i l l i o n s  o f  d o l l a r s ,  o n  

p u b l i c  w o r k s  i n c l u d i n g  h i g h w a y s ,  a i r p o r t s ,  b u i l d i n g s ,  a n d  o t h e r  

f a c i l i t i e s .  A l a s k a  m u n i c i p a l i t i e s  a n d  s c h o o l  d i s t r i c t s  l i k e w i s e  

h a v e  e n o r m o u s  a m o u n t s  a t  s t a k e .

T h e  s t a t u t e  o f  r e p o s e  c o u l d  j e o p a r d i z e  t h e  p u b l i c ' s  r i g h t  

t o  r e c o u p  m o n e y  w h e n  a  s t r u c t u r e  o r  f a c i l i t y  f a i l s ,  o r  a  p e r s o n  i s  

o t h e r w i s e  i n j u r e d ,  b e c a u s e  o f  a  l a t e n t  d e f e c t  a f t e r  s i x  y e a r s .  B u t  

p e o p l e  w h o  a r e  i n j u r e d  b y  t h e s e  l a t e n t  d e f e c t s  ( w h e t h e r  i n  

b u i l d i n g s ,  o n  t h e  p u b l i c  h i g h w a y s ,  o r  a t  o t h e r  f a c i l i t i e s )  w i l l  

n e v e r t h e l e s s  c o n t i n u e  t o  s u e  p u b l i c  e n t i t i e s ,  b e c a u s e  t h e y  o w n  t h e  

p r o p e r t y .  T h e  p u b l i c  e n t i t y  w i l l  n o t ,  h o w e v e r ,  h a v e  a n y  r i g h t  o f  

i n d e m n i t y  a g a i n s t  t h e  n e g l i g e n t  b u i l d e r  o r  d e s i g n e r  i n  s u c h  c a s e s  

w h e r e  s i x  y e a r s  h a v e  e l a p s e d ,  u n l e s s  a n  e x c e p t i o n  t o  t h e  s t a t u t e  o f  

r e p o s e  a p p l i e s . 5

3 P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( b )  c r e a t e s  e x c e p t i o n s  t o  t h e  g e n e r a l  s i x  

y e a r  t i m e  b a r ;  t h e  s t a t u t e  o f  r e p o s e  w o u l d  n o t  a p p l y  i f  t h e  

p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  d a m a g e  w e r e  t h e  r e s u l t  o f ,  

a m o n g  o t h e r  t h i n g s ,  b r e a c h  o f  a n  e x p r e s s  w a r r a n t y  o r  g u a r a n t e e .  

P r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ( b ) ( 1 ) .  S o p h i s t i c a t e d  p r o p e r t y  o w n e r s  m a y  b e  

a b l e  t o  a v o i d  t h e  h a r s h  e f f e c t s  o f  t h e  s t a t u t e  o f  r e p o s e  i n  t h e  

f u t u r e  t o  s o m e  e x t e n t  i n  t h e i r  c o n t r a c t  n e g o t i a t i o n s  w i t h  b u i l d e r s  

a n d  d e s i g n e r s .  H o w e v e r ,  i f  t h e  s t a t u t e  o f  r e p o s e  w e n t  i n t o  e f f e c t  

J u l y  1 ,  1 9 9 4 ,  a s  p r o v i d e d  i n  S e c t i o n  3 9  o f  t h e  b i l l ,  a n d  a p p l i e d  t o  

b u i l d i n g s  a l r e a d y  c o m p l e t e d  o r  u n d e r  c o n s t r u c t i o n ,  t h e  a b i l i t y  o f  

o w n e r s  t o  p r o t e c t  t h e m s e l v e s  b y  c o n t r a c t i n g  f o r  a n  e x p r e s s  w a r r a n t y  

o r  g u a r a n t e e  m a y  b e  n i l .
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T h e  s t a t u t e  o f  r e p o s e  w i l l  a l s o  f i s c a l l y  i m p a c t  t h e  s t a t e  

t o  t h e  e x t e n t  t h a t  s t a t e  t a x p a y e r s  w i l l  b e c o m e  t h e  s o l e  s u p p o r t  f o r  

s o m e  p e r c e n t a g e  o f  A l a s k a n s  w h o  a r e  t o o  s e r i o u s l y  i n j u r e d  t o  e a r n  

ci l i v i n g  o r  c a r e  f o r  t h e m s e l v e s ,  b u t  w h o  a r e  n o t  a l l o w e d  t o  r e c o v e r  

f r o m  t h e  p a r t y  t h a t  i n j u r e d  t h e m .

C o n s u m e r  P r o t e c t i o n  a n d  W a r r a n t i e s .

P r o p o s e d  A S  0 9 . 1 0 . 0 5 2  w o u l d  a l s o  a d v e r s e l y  i m p a c t  t h e  

r i g h t s  o f  A l a s k a n  c o n s u m e r s  w i t h  r e s p e c t  t o  l o s s e s  c a u s e d  b y  

c o n s u m e r  p r o d u c t s .  T h i s  s e c t i o n  m i g h t  a l s o  s e r v e  t o  l i m i t  t h e  

r i g h t s  o f  A l a s k a n  c o n s u m e r s  a n d  b u s i n e s s e s  u n d e r  w a r r a n t i e s ,  

a l t h o u g h  t o  t h e  e x t e n t  t h a t  i t  l i m i t s  c o n s u m e r  w a r r a n t i e s ,  i t  i s  

p r o b a b l y  s u p e r s e d e d  b y  ( a n d  t h e r e f o r e  i n v a l i d  u n d e r )  t h e  M a g n u s o n -  

M o s s  A c t ,  1 5  U . S . C .  § §  2 3 0 1 - 2 3 1 2 ,  a n d  a r t .  1 ,  §  1 5  o f  t h e  A l a s k a  

C o n s t i t u t i o n  w h i c h  f o r b i d s  l e g i s l a t i o n  i m p a i r i n g  t h e  o b l i g a t i o n  o f  

c o n t r a c t s .  I n  a n y  e v e n t ,  t h e  s t a t u t e  o f  r e p o s e  c a n  h a v e  n e g a t i v e  

c o n s e q u e n c e s  f o r  A l a s k a n  c o n s u m e r s  a n d  b u s i n e s s e s  w h o  s u f f e r  

p h y s i c a l  o r  f i n a n c i a l  i n j u r y  r e s u l t i n g  f r o m  p o o r l y  d e s i g n e d  

p r o d u c t s  o r  b u i l d i n g s  m o r e  t h a n  s i x  y e a r s  a f t e r  t h e  p r o d u c t s  w e r e  

f i r s t  u s e d  o r  t h e  b u i l d i n g s  w e r e  s u b s t a n t i a l l y  c o m p l e t e d .

C o n c l u s i o n .

F o r  t h e  a b o v e  r e a s o n s ,  w e  d o  n o t  b e l i e v e  t h a t  t h e  s t a t u t e  

o f  r e p o s e  p r o p o s e d  i n  S e c t i o n  3  o f  t h i s  b i l l  w o u l d  b e  e n f o r c e a b l e  

i n  A l a s k a .

S E C T I O N  4 :  L I M I T A T I O N  O N  A C T I O N S  A G A I N S T  H E A L T H  C A R E  P R O V I D E R S

S e c t i o n  4  w o u l d  c r e a t e  a  n e w  A S  0 9 . 1 0 . 0 6 5  r e g a r d i n g  t h e  

s t a t u t e  o f  l i m i t a t i o n s  f o r  m a l p r a c t i c e  a c t i o n s  a g a i n s t  h e a l t h  c a r e  

p r o v i d e r s .  T h e  s t a t u t e  w o u l d  r e q u i r e  a l l  s u c h  l a w s u i t s  i n v o l v i n g  

c h i l d r e n  w h o  a r e  i n j u r e d  w h e n  t h e y  a r e  l e s s  t h a n  s i x  y e a r s  o l d  t o  

b e  f i l e d  b e f o r e  t h e  c h i l d ' s  e i g h t h  b i r t h d a y .  T h i s  w o u l d  e l i m i n a t e  

t h e  t o l l i n g  o f  t h e  s t a t u t e  o f  l i m i t a t i o n s  d u r i n g  t h e  c h i l d ' s  

m i n o r i t y  t h a t  c u r r e n t l y  i s  a u t h o r i z e d  b y  A S  0 9 . 1 0 . 0 4 0 ( a )  .  T h e  t i m e  

l i m i t  o f  p r o p o s e d  A S  0 9 . 1 0 . 0 6 5 ( a )  w o u l d  n o t  a p p l y  w h e r e  f r a u d  

c a u s e s  t h e  f a i l u r e  t o  t i m e l y  b r i n g  a n  a c t i o n  o n  b e h a l f  o f  a n  

i n j u r e d  m i n o r ,  o r  f a c t s  t h a t  w o u l d  g i v e  n o t i c e  o f  a  p o t e n t i a l  

a c t i o n  h a v e  b e e n  i n t e n t i o n a l l y  c o n c e a l e d .  P r o p o s e d

A S  0 9 . 1 0 . 0 6 5 ( c ) .  A d d i t i o n a l l y ,  t h i s  s t a t u t e  o f  l i m i t a t i o n s  w o u l d  

n o t  a p p l y  i f  p r o p o s e d  A S  0 9 . 1 0 . 0 7 5 ,  d i s c u s s e d  b e l o w ,  w o u l d  p r o v i d e



The Honorable Brian Porter
Alaska House of Representatives
Re: HB 292, tort reform

March 8, 1994
Page 18

a  l o n g e r  p e r i o d  o f  t i m e  f o r  f i l i n g  s u i t .  P r o p o s e d

A S  0 9 . 1 0 . 0 6 5 ( b ) . 6

T h e  l e g i s l a t i v e  s t a t e m e n t  o f  f i n d i n g s  a n d  p u r p o s e  

d i s c u s s e d  a b o v e  w i t h  r e s p e c t  t o  S e c t i o n  3  a l s o  a p p l y  t o  S e c t i o n  4  

o f  t h e  b i l l .  A s  w i t h  t h e  p r o p o s e d  s t a t u t e  o f  r e p o s e ,  w e  b e l i e v e  

t h e  c o u r t  w o u l d  n o t  b e  i n c l i n e d  t o  u p h o l d  t h e  n e w  s t a t u t e  o f  

l i m i t a t i o n s  i n  p r o p o s e d  A S  0 9 . 1 0 . 0 6 5  w i t h o u t  a  s h o w i n g  t h a t  t h e  

p r o v i s i o n s  o f  t h a t  s t a t u t e  o f  l i m i t a t i o n s  w o u l d  i n  r e a l i t y ,  a n d  n o t  

j u s t  i n  t h e o r y ,  r e d u c e  t h e  l e v e l  o f  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  

i n  A l a s k a  o r  r e d u c e  t h e  p r i c e  o f  l a w s u i t s .  A s  w a s  s t a t e d  a b o v e ,  

t h e  c o u r t  i s  l i k e l y  t o  v i e w  t h e  r i g h t s  o f  i n d i v i d u a l  A l a s k a n s  a s  

s u b s t a n t i a l .  A  p a r t y  a t t e m p t i n g  t o  u s e  t h i s  s t a t u t e  a s  a  d e f e n s e  

w o u l d  t h e r e f o r e  b e a r  a  h e a v y  b u r d e n  t o  s h o w  t h a t  t h e  p r o v i s i o n s  o f  

p r o p o s e d  A S  0 9 . 1 0 . 0 6 5  t h a t  l i m i t  l a w s u i t s  a g a i n s t  h e a l t h  c a r e  

p r o v i d e r s  a c t u a l l y  m a k e  s e r i o u s  i n ’ r o a d s  a g a i n s t  t h e  c o s t  o f  

m a l p r a c t i c e  i n s u r a n c e .

T h e  i m p a c t  o f  a  n e w  s t a t u t e  o f  l i m i t a t i o n s  o n  A l a s k a  

m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  i s  q u e s t i o n a b l e . 7 W e  b e l i e v e  t h a t  

t h e  c o u r t  w o u l d  a l s o  c o n s i d e r  t h e  a c t u a l  a b i l i t y  o f  p h y s i c i a n s  o r  

o t h e r  h e a l t h  c a r e  p r o v i d e r s  t o  p u r c h a s e  i n s u r a n c e  a n d  t o  p a s s  a l o n g  

t h e  c o s t  o f  i n s u r a n c e  t o  t h o s e  p a y i n g  f o r  t h e  h e a l t h  c a r e .  A l l  o f  

t h e s e  c o n s i d e r a t i o n s  w o u l d  n e c e s s a r i l y  b e  i n c l u d e d  i n  a n y  

d e t e r m i n a t i o n  b y  t h e  c o u r t  o f  w h e t h e r  t h e  s t a t u t e  o f  l i m i t a t i o n s  

p r o p o s e d  i n  A S  0 9 . 1 0 . 0 6 5  c r e a t e s  a  m o r e  " e q u i t a b l e  d i s t r i b u t i o n  o f  

t h e  c o s t  a n d  r i s k  o f  i n j u r y "  a s  c l a i m e d  i n  S e c t i o n  1 ( b ) ( 1 )  o f  t h e  

b i l l .

W h i l e  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  s t a t u t e  o f  l i m i t a t i o n s  

i n  p r o p o s e d  A S  0 9 . 1 0 . 0 6 5  m a y  b e  a  c l o s e r  q u e s t i o n  t h a n  t h e  s t a t u t e  

o f  r e p o s e  i n  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2  ( b e c a u s e  t h e r e  m a y  b e  f e w e r  

i r r a t i o n a l  d i s t i n c t i o n s  b e t w e e n  p o t e n t i a l  c l a i m a n t s ) ,  w e  a r e

6 I t  i s  u n c l e a r  h o w  t h i s  s t a t u t e  a n d  p r o p o s e d  A S  0 9 . 1 0 . 0 5 2 ,  t h e  

s t a t u t e  o f  r e p o s e ,  w o u l d  m e s h .  T h e  s t a t u t e  o f  r e p o s e  d e c l a r e s  a n  

o u t s i d e  l i m i t  o f  s i x  y e a r s  i n  w h i c h  t o  b r i n g  t o r t  a c t i o n s ,  y e t  t h i s  

s t a t u t e  o f  l i m i t a t i o n s  w o u l d  a l l o w  s o m e  i n j u r e d  c h i l d r e n  a s  m u c h  a s  

e i g h t  y e a r s  i n  w h i c h  t o  f i l e  a  m e d i c a l  m a l p r a c t i c e  a c t i o n .  T h e  

l e g i s l a t u r e  s h o u l d  c l a r i f y  h o w  t h e  t w o  s t a t u t e s  a r e  m e a n t  t o  

r e l a t e .

7 W e  n o t e  t h a t  a  s i g n i f i c a n t  p e r c e n t a g e  o f  A l a s k a n  h e a l t h  c a r e  

p r o v i d e r s  p r o c u r e  i n s u r a n c e  t h r o u g h  a  s i n g l e  s o u r c e ,  w h i c h  d o e s  

b u s i n e s s  i n  o n l y  t w o  s t a t e s .  I t  i s  p o s s i b l e ,  a l t h o u g h  w e  m a k e  n o  

p r e d i c t i o n ,  t h a t  t h e s e  A l a s k a n  p h y s i c i a n s  m a y  e x p e r i e n c e  a  r a t e  

r e d u c t i o n  o r  s m a l l e r  r a t e  i n c r e a s e  i f  H B  2 9 2  b e c o m e s  l a w .
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n e v e r t h e l e s s  n o t  c o n f i d e n t  t h a t  t h e  n e w  s t a t u t e  o f  l i m i t a t i o n s  

w o u l d  s u r v i v e  c o n s t i t u t i o n a l  s c r u t i n y . 8

S E C T I O N  6 :  L I M I T A T I O N  O N  A C T I O N S  I N V O L V I N G  I N J U R Y  T O  P E R S O N  O R

P R O P E R T Y

S e c t i o n  6  o f  t h e  b i l l  c r e a t e s  a  n e w  s t a t u t e  o f  

l i m i t a t i o n s  i n  p r o p o s e d  A S  0 9 . 1 0 . 0 7 5 ,  e x p r e s s l y  f o r  t o r t  a c t i o n s .  

T h e  s t a t u t o r y  t i m e  l i m i t  f o r  b r i n g i n g  a n  a c t i o n  f o r  p e r s o n a l  

i n j u r y ,  w r o n g f u l  d e a t h ,  o r  p r o p e r t y  d a m a g e  w o u l d  b e  t w o  y e a r s  f r o m  

t h e  a c c r u a l  o f  t h e  a c t i o n .  P r o p o s e d  A S  0 9 . 1 0 . 0 7 5 ( a ) . 9 T h i s  

s t a n d a r d  i n c o r p o r a t e s  t h e  c o n c e p t  o f  t h e  " d i s c o v e r y  r u l e "  t h a t  i s  

j u d i c i a l l y  r e c o g n i z e d  i n  A l a s k a  c a s e  l a w .  C a m e r o n  v .  S t a t e . 8 2 2  

P . 2 d  1 3 6 2 ,  1 3 6 0  ( A l a s k a  1 9 9 1 ) ( c a u s e  o f  a c t i o n  d o e s  n o t  a c c r u e  u n t i l  

c l a i m a n t  d i s c o v e r s  o r  r e a s o n a b l y  s h o u l d  h a v e  d i s c o v e r e d  e x i s t e n c e  

o f  e l e m e n t s  o f  c a u s e  o f  a c t i o n )  . 10

T h i s  s t a t u t e  o f  l i m i t a t i o n s  i n  p r o p o s e d  A S  0 9 . 1 0 . 0 7 5  

a b r o g a t e s  t h e  t o l l i n g  p r o v i s i o n s  o f  A S  0 9 . 1 0 . 1 4 0 ( a )  f o r  m i n o r s ,  b u t  

l e a v e s  t h e m  i n  p l a c e  f o r  i n c o m p e t e n t  p e r s o n s  i n  p e r s o n a l  i n j u r y ,  

w r o n g f u l  d e a t h ,  o r  p r o p e r t y  d a m a g e  c a s e s .  C o n s t i t u t i o n a l  p r o b l e m s  

a r i s e  w h e n  t h e  l e g i s l a t u r e  l i m i t s  t h e  a b i l i t y  o f  a  p e r s o n  w h o  i s  

n o t  l e g a l l y  a b l e  t o  e n t e r  i n t o  c o n t r a c t s  t o  u s e  t h e  c o u r t s  f o r  t h e  

p r o t e c t i o n  o f  r i g h t s .

8 W e  a l s o  n o t e  t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n s  i n  S e c t i o n  4  o f  

t h i s  b i l l  a p p e a r s  t o  p r e s e n t  s o m e  p o t e n t i a l  c o n f l i c t s  w i t h  t h e  

H e a l t h  C a r e  R e f o r m  m e a s u r e  p r o p o s e d  b y  G o v e r n o r  H i c k e l .  T h e  

G o v e r n o r ’ s  b i l l s ,  S B  2 7 0  a n d  H B  4 1 4 ,  m a n d a t e  p r e - c o m p l a i n t  

a r b i t r a t i o n  p r o c e d u r e s ?  i f  t h a t  l e g i s l a t i o n  w e r e  e n a c t e d ,  t h e  

i n t e r p l a y  b e t w e e n  m a n d a t o r y  a r b i t r a t i o n  a n d  t h e  s t a t u t e  o f  

l i m i t a t i o n s  s h o u l d  b e  c l a r i f i e d .

9 T h e  c u r r e n t  g e n e r a l  t o r t  s t a t u t e  o f  l i m i t a t i o n s  i s  t w o  y e a r s .  

A S  0 9 . 1 0 . 0 7 0 .  H o w e v e r ,  t h e r e  i s  a  s i x - y e a r  s t a t u t e  o f  l i m i t a t i o n s  

f o r  c e r t a i n  a c t i o n s  i n v o l v i n g  d e s t r u c t i o n  a n d  t a k i n g  o f  p r o p e r t y .  

S e e  A S  0 9 . 1 0 . 0 5 0 .  B e c a u s e  p r o p o s e d  A S  0 9 . 1 0 . 0 7 5  w o u l d  c o v e r  

" p r o p e r t y  d a m a g e "  s u i t s ,  t h e  l e g i s l a t u r e  s h o u l d  c l a r i f y  h o w  t h i s  

p r o p o s e d  s t a t u t e  a n d  e x i s t i n g  A S  0 9 . 1 0 . 0 5 0  a r e  t o  b e  c o n s t r u e d .

10 A s  m e n t i o n e d  i n  t h e  d i s c u s s i o n  o f  s e c t i o n  3  a b o v e ,  t h e  

p r o p o s e d  s t a t u t e  o f  r e p o s e  w o u l d  s e t  a n  o u t e r  l i m i t  o f  s i x  y e a r s  

f r o m  t h e  l a s t  a c t  a l l e g e d  t o  h a v e  c a u s e d  t h e  p e r s o n a l  i n j u r y ,  

d e a t h ,  o r  p r o p e r t y  d a m a g e  f o r  t h e  d i s c o v e r y  o f  a  c l a i m  a n d  f i l i n g  

o f  a n  a c t i o n .  T h i s  w o u l d  s e t  a  s i x - y e a r  c e i l i n g  t h a t  d o e s  n o t  

e x i s t  u n d e r  t h e  d i s c o v e r y  r u l e  t o d a y .
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I n  Bush v .  R e i d . 516 P . 2d 1215 (A la sk a  1973), t h e  A la s k a  
Sup rem e C o u r t  s t r u c k  down a s t a t u t e  t h a t  p r e v e n t e d  a p a r o l e e  f rom  
s u i n g  d u r i n g  t h e  t im e  h e  was on p a r o l e .  I n  t h a t  d e c i s i o n ,  t h e  
c o u r t  n o t e d  t h a t  o n l y  t h e  t o l l i n g  p r o v i s i o n s  o f  AS 09.10.140 
p r e v e n t e d  fo rm e r  AS 11.05.070 (which d i s a b l e d  p r i s o n e r s  f rom  
m a i n t a i n i n g  s u i t  u n t i l  d i s c h a r g e d  f rom  t h e  c r i m i n a l  s e n t e n c e )  from  
am o u n t in g  t o  " t h e  b a l d e s t  o f  t a k i n g s "  i n  v i o l a t i o n  o f  t h e  Due 
P r o c e s s  C l a u s e .

We b e l i e v e  t h a t  t h e  r a t i o n a l e  o f  Bush m ig h t  w e l l  b e  fo u n d  
a p p l i c a b l e  t o  m in o r s .  T h i s  s e c t i o n  e l im i n a t e s  t h e  t o l l i n g  
p r o v i s i o n  i n  t h e  c a s e  o f  m in o r s  who, b e c a u s e  o f  t h e i r  a g e ,  a r e  n o t  
l e g a l l y  e n t i t l e d  t o  e n t e r  c o n t r a c t s  o r  b r i n g  s u i t  on t h e i r  own. 
E l im i n a t i o n  o f  t h e  s a f e g u a r d  t o  t h e i r  r i g h t s  c o u l d  w e l l  b e  fo u n d  a 
t a k i n g  u n d e r  t h e  Due P r o c e s s  C l a u s e ,  o r  h a v e  an  im p e rm i s s i b l e ,  
u n e q u a l  im p a c t  on g r o u p s  o f  p e o p l e  i n  v i o l a t i o n  o f  t h e  E q u a l  
P r o t e c t i o n  C la u s e .  We t h e r e f o r e  d o u b t  t h a t  S e c t i o n  6 w i l l  s u r v i v e  
c o n s t i t u t i o n a l  s c r u t i n y .
SECTION 7: NONECONOMIC DAMAGES CAP

S e c t i o n  7 p r o p o s e s  t o  make s e v e r a l  c h a n g e s  t o  
AS 09.17.010. T h a t  s t a t u t e  c u r r e n t l y  l i s t s  t h e  t y p e  o f  non econom ic  
d am ages t h a t  may b e  r e c o v e r e d  i n  p e r s o n a l  i n j u r y  a c t i o n s ,  and  
e s t a b l i s h e s  a non econom ic  dam ages c a p  o f  $500,000 f o r  e a c h  c l a im  
b a s e d  on a  s e p a r a t e  i n c i d e n t  o r  i n j u r y .  The c a p  d o e s  n o t  a p p ly  t o  
dam ages f o r  d i s f i g u r e m e n t  o r  s e v e r e  p h y s i c a l  im p a i rm e n t ,  t e rm s  t h a t  
a r e  n o t  d e f i n e d  i n  t h e  p r e s e n t  law .

The b i l l  w ou ld  e x p r e s s l y  make AS 09.17.010 a p p l i c a b l e  t o  
w r o n g f u l  d e a t h  a c t i o n s ,  i n  a d d i t i o n  t o  p e r s o n a l  i n j u r y  c l a im s .  
A l th o u g h  t h e  A la s k a  Suprem e C o u r t  h a s  n o t  h a d  o c c a s i o n  t o  d e t e rm i n e  
w h e t h e r  w r o n g f u l  d e a t h  a c t i o n s  a r e  a l r e a d y  i m p l i c i t l y  c o v e r e d  by  
AS 09.17.010, i t  h a s  r e a c h e d  t h a t  c o n c l u s i o n  a s  t o  a  com pan ion  
s e c t i o n  o f  t h e  t o r t  r e f o rm  law , AS 09.17.040. S ee  Beck v ♦ 
D e p a r tm e n t  o f  T r a n s p o r t a t i o n  & P u b l i c  F a c i l i t i e s . 837 P . 2d 105, 117 
(A la sk a  1992).

A d d i t i o n a l l y ,  t h e  b i l l  i d e n t i f i e s  l o s s  o f  c o n s o r t i u m  a s  
a  r e c o g n i z e d  t y p e  o f  n o n econom ic  dam ages c l a im .  The e x i s t i n g  
dam ages c a p  o f  $500,000 w ou ld  b e  t h e  c e i l i n g  f o r  a l l  c l a im s  a r i s i n g  
o u t  o f  a  s i n g l e  i n j u r y  o r  d e a t h .  The c u r r e n t  v e r s i o n  o f  t h e  b i l l  
e l i m i n a t e s  t h e  e x c e p t i o n  t o  t h e  c a p  f o r  d i s f i g u r e m e n t  o r  s e v e r e  
p h y s i c a l  im p a i rm e n t . 11 AS 09 .17 .010(c) . I n s t e a d ,  t h e  o n l y

11 We n o t e  t h a t  t h e  House L ab o r  & Commerce C om m ittee  w ro t e  a 
l e t t e r  o f  i n t e n t ,  i n d i c a t i n g  i t s  d e s i r e  t h a t  t h e  House J u d i c i a r y

( c o n t i n u e d . . .)
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c i r c u m s t a n c e s  i n  w h ich  more t h a n  $500,000 i n  n oneconom ic  l o s s e s  
cou ' i b e  aw a rd ed  wou ld  b e  w he re  t h e  d e f e n d a n t  h ad  c om m it te d  o r  
a t t e m p t e d  t o  commit a c l a s s  A o r  u n c l a s s i f i e d  f e l o n y ,  t h e  p l a i n t i f f  
was a  v i c t i m  o f  t h a t  o f f e n s e ,  and  t h e  a c t i o n  i s  b a s e d  on t h a t  
o f f e n s e .  N o t a b ly ,  t h i s  new p r o v i s i o n  d o e s  n o t  r e q u i r e  t h a t  t h e  
d e f e n d a n t  b e  c o n v i c t e d  o f  t h e  o f f e n s e .  F o r  t h e  s a k e  o f  f u t u r e  
s t a t u t o r y  i n t e r p r e t a t i o n ,  t h e  l e g i s l a t u r e  s h o u ld  c l a r i f y  w h a t 
b u r d e n  o f  p r o o f  a p p l i e s  t o  t h i s  e x c e p t i o n .
SECTION 8: PUNITIVE DAMAGES STANDARD

AS 09.17.020 p r e s e n t l y  p r o v i d e s  t h a t  t h e  b u rd e n  o f  p r o o f  
f o r  p u n i t i v e  dam ages i s  c l e a r  an d  c o n v in c i n g  e v i d e n c e .  However, 
t h e  s t a t u t e  d o e s  n o t  s p e c i f y  t h e  l e v e l  o r  t y p e  o f  e v i d e n c e  
n e c e s s a r y  t o  s u p p o r t  an  aw ard  o f  p u n i t i v e  dam ages . S e c t i o n  8 o f  
t h e  b i l l  w ou ld  r e q u i r e  c l e a r  and  c o n v i n c i n g  e v i d e n c e  o f  " m a l i c e  o r  
c o n s c i o u s  a c t s  show ing  d e l i b e r a t e  d i s r e g a r d  o f  a n o t h e r  p e r s o n  by  
t h e  p e r s o n  from  whom t h e  p u n i t i v e  dam ages a r e  s o u g h t . "  P ro p o s e d  
AS 09.17.020.

T h i s  s t a n d a r d  g e n e r a l l y  c o m p o r t s  w i t h  e x i s t i n g  A la s k a  
j u r i s p r u d e n c e .  The A la s k a  Supreme C o u r t  h a s  fo u n d  t h a t  p u n i t i v e  
dam ages a r e  n o t  f a v o r e d  i n  law  and  t h e r e f o r e  a r e  t o  b e  a llov .fed  
" o n l y  w i t h  c a u t i o n  and  w i t h i n  n a r ro w  l i m i t s . "  A l a s k a  P l a c e r  Co. v .  
L e e . 553 P . 2d 54, 61 (A la ska  1976). C o n s e q u e n t l y ,  t h e  c o u r t  h a s  
l i m i t e d  p u n i t i v e  dam ages

t o  c a s e s  w he re  t h s  w r o n g d o e r ' s  c o n d u c t  c o u ld  f a i r l y  
b e  c a t e g o r i z e d  a s  " o u t r a g e o u s ,  s u c h  a s  a c t s  done  
w i t h  m a l i c e  o r  b ad  m o t i v e s  o r  r e c k l e s s  i n d i f f e r e n c e  
t o  t h e  i n t e r e s t s  o f  a n o t h e r . "  M a l i c e  may b e  
i n f e r r e d  i f  t h e  a c t s  e x h i b i t  " a  c a l l o u s  d i s r e g a r d  
f o r  t h e  r i g h t s  o f  o t h e r s . "  However, "w h e re  t h e r e  
i s  no e v i d e n c e  t h a t  g i v e s  r i s e  t o  an  i n f e r e n c e  o f  
a c t u a l  m a l i c e  o r  c o n d u c t  s u f f i c i e n t l y  o u t r a g e o u s  t o  
b e  deemed e q u i v a l e n t  t o  a c t u a l  m a l i c e , "  t h e  t r i a l  
c o u r t  n e e d  n o t ,  and  i n d e e d  s h o u l d  n o t ,  s u b m i t  t h e  
i s s u e  o f  p u n i t i v e  dam ages t o  t h e  j u r y .

S t ~. te  Farm M u tu a l  A u tom ob i le  I n s u r a n c e  Co. v .  W e i f o r d , 831 P . 2d 
1264, 1266 (A la sk a  1992) ( c i t a t i o n s  o m i t t e d ) .

11 ( . . . c o n t i n u e d )
C om m itte e  c o n s i d e r  a d o p t i n g  " a n  amendment t h a t :  1) d e f i n e s  t h e
p h r a s e  ' d i s f i g u r e m e n t  o r  s e v e r e  p h y s i c a l  im p a i rm e n t ' ;  and  2) 
r e s t o r e s  t h e  e x c l u s i o n  o r  e s t a b l i s h e s  a  m ore ' r e a l i s t i c  c a p '  on 
t h e s e  t y p e s  o f  i n j u r i e s ,  p e r  t h e  com m itm en t o f  t h e  C h a i r  o f  t h e  
J u d i c i a r y  C o m m i t t e e . "  House J o u r n a l ,  p , 2280 (Feb. 7, 1994).
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I t  s h o u l d  b e  n o t e d  t h a t  t h e  p r o p o s e d  s t a t u t o r y  s t a n d a r d  
may b e  h i g h e r  t h a n  t h e  t e s t  q u o t e d  ab o v e ,  a s  i t  a p p e a r s  t o  
e l i m i n a t e  " r e c k l e s s  i n d i f f e r e n c e  t o  t h e  r i g h t s  o f  o t h e r s "  a s  a 
b a s i s  f o r  a  p u n i t i v e  dam ages aw a rd .  We s e e  no l e g a l  d i f f i c u l t i e s  
w i t h  t h i s  s e c t i o n . 12
SECTION 9: PUNITIVE DAMAGES CAP

S e c t i o n  9 a d d s  two new s u b s e c t i o n s  t o  AS 09.17.020 
r e g a r d i n g  p u n i t i v e  d am age s .  The f i r s t  w ou ld  p l a c e  a  c a p  on 
p u n i t i v e  damage aw a rd s  o f  e i t h e r  $200,000 o r  t h r e e  t im e s  t h e  amount 
o f  c o m p e n s a to r y  dam ages aw a rd e d .  P r o p o s e d  AS 09.17.020(b). The 
A l a s k a  Sup rem e C o u r t  h a s  d e c l i n e d  on s e v e r a l  o c c a s i o n s  t o  
j u d i c i a l l y  a d o p t  a  f i x e d  r a t i o  b e tw e e n  p u n i t i v e  an d  c o m p e n s a to r y
d am age s ,  m o s t  r e c e n t l y  i n  Cameron v .  B e a r d . ___  P . 2d ____, Op. No.
4032 (A la sk a ,  December 3, 1993).

T h i s  c o u r t  h a s  r e f u s e d  t o  p r e s c r i b e  a  d e f i n i t e  
r a t i o  b e tw e e n  c o m p e n s a to r y  a n d  p u n i t i v e  dam ages .
Ben Lomond. I n c .  v .  C a m p b e l l . 691 P . 2d 1042, 1048 
(A la sk a  1984). Though c om p a r in g  p u n i t i v e  and
a c t u a l  damage aw a rd s  i s  o n e  way t o  d e t e rm in e  i f  
p u n i t i v e  dam ages a r e  e x c e s s i v e ,  o t h e r  f a c t o r s ,  s u c h  
a s  t h e  m a g n i tu d e  and  f l a g r a n c y  o f  t h e  o f f e n s e ,  t h e  
im p o r t a n c e  o f  t h e  p o l i c y  v i o l a t e d ,  and  t h e  
d e f e n d a n t ' s  w e a l t h ,  a r e  e q u a l l y  im p o r t a n t  t o  t h e  
d e t e r m i n a t i o n .

C l a r y  I n s .  Agency v .  D o v l e . 620 P . 2d 194, 205 (A la sk a  1980). The 
A l a s k a  Sup rem e C o u r t ' s  r e f u s a l  t o  a p p l y  a  r a t i o  t e s t  i n  r e v i e w in g  
p u n i t i v e  dam age aw a rd s  r a i s e s  some d o u b t  a s  t o  how t h e  p r o p o s e d  c ap  
w ou ld  f a r e  i n  a  c o u r t  c h a l l e n g e .

The s e c o n d  new s u b s e c t i o n  w ou ld  make an  e x c e p t i o n  t o  t h e  
p r o p o s e d  p u n i t i v e  dam ages c ap  i n  c a s e s  w he re  t h e  d e f e n d a n t  
c o m m i t t e d  o r  a t t e m p t e d  t o  commit a  c l a s s  A o r  u n c l a s s i f i e d  f e l o n y ,  
t h e  p l a i n t i f f  i s  a  v i c t im  o f  t h a t  o f f e n s e ,  and  t h e  a c t i o n  i s  b a s e d  
on t h a t  o f f e n s e .  P ro p o s e d  AS 09 .17 .020(c) . T h i s  i s  s i m i l a r  t o  t h e  
p r o p o s e d  e x c e p t i o n  t o  t h e  c e i l i n g  on non econom ic  dam ages i n  
AS 09 .17 .010(c) . As i n  p r o p o s e d  AS 09 .17 .010(c), t h i s  s u b s e c t i o n  
d o e s  n o t  s p e c i f y  t h e  a p p l i c a b l e  b u r d e n  o f  p r o o f ;  t h e  l e g i s l a t u r e  
s h o u l d  c l a r i f y  i t s  i n t e n t  i n  t h i s  r e g a r d .

12 B e c a u s e  S e c t i o n  9, d i s c u s s e d  b e low , c r e a t e s  new s u b s e c t i o n s  
(b) and  (c) t o  AS 09.17.010, t h e  t e x t  o f  S e c t i o n  8 s h o u ld  b e  
d e s i g n a t e d  a s  ( a ) .
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SECTION 10: CRIMINAL CONDUCT BARS RECOVERY OF DAMAGES
AS 09.17.030 was e n a c t e d  i n  1986 i n  r e s p o n s e  t o  p u b l i c  

o u t c r y .  I n d i v i d u a l s  e n g ag ed  i n  f e l o n i o u s 13 c o n d u c t  c o u l d  f i l e  
l a w s u i t s  a n d  s e e k  m o n e ta ry  aw a rd s  a s  a  r e s u l t  o f  s i t u a t i o n s  t h a t  
r e s u l t e d  i n  p e r s o n a l  i n j u r y  o r  d e a t h  b r o u g h t  a b o u t  o r  a f f e c t e d  by  
t h e i r  own c r im i n a l  w ro n g d o in g .  The p r e s e n t  s t a t u t e  p r e c l u d e s
r e c o v e r y  b y  a  p e r s o n  who s u f f e r s  p e r s o n a l  i n j u r y  o r  d e a t h  i f  t h r e e  
e l e m e n t s  a r e  p r e s e n t :  (1) t h e  i n j u r y  o r  d e a t h  o c c u r r e d  w h i l e  t h e
p e r s o n  was e n g a g e d  i n  t h e  c om m is s io n  o f  a  f e l o n y ,  (2) t h e  p e r s o n  
h a s  b e e n  c o n v i c t e d  o f  t h e  f e l o n y  ( e i t h e r  t h r o u g h  a  g u i l t y  p l e a  o r  
a p l e a  o f  n o l o  c o n t e n d e r e )  , a n d  (3) t h e  f e l o n y  s u b s t a n t i a l l y  
c o n t r i b u t e d  t o  t h e  i n j u r y  o r  d e a t h .  The c u r r e n t  law  s p e c i f i c a l l y  
s t a t e s  t h a t  t h i s  s e c t i o n  d o e s  n o t  a f f e c t  a  r i g h t  o f  a c t i o n  u n d e r  42 
U .S .C . § 1983.14

S e c t i o n  10 o f  t h e  b i l l  amends t h e  l a n g u a g e  o f  t h e  f i r s t  
two e l e m e n t s  o f  AS 09.17.030. R a t h e r  t h a n  b e i n g  l i m i t e d  t o
s i t u a t i o n s  w h e re  t h e  c l a im a n t  was a c t u a l l y  " e n g a g e d  i n  t h e  
c om m is s io n  o f  a  f e l o n y , "  t h e  s t a t u t e  w ou ld  b e  e x p a n d e d  t o  a p p l y  
w h e re  t h e  c l a im a n t  was a t t e m p t i n g  t o  com m it a  f e l o n y  o r  f l e e i n g  
f rom  t h e  com m is s io n  o f  a  f e l o n y .  P r o p o s e d  AS 09.17.030. The b i l l  
r em ov e s  t h e  s e c o n d  e l e m e n t  t h a t  r e q u i r e s  t h a t  t h e  c l a im a n t  b e  
c o n v i c t e d  o f  t h e  f e l o n i o u s  c o n d u c t .

The e x i s t i n g  s t a t u t e  was r e c e n t l y  e x am in ed  by  o u r  Supreme
C o u r t  i n  Sun v .  S t a t e . 830 P . 2d 772 (A la sk a  1992) . I n  S u n , a
p e r s o n a l  i n j u r y  c o m p l a i n t  was f i l e d  a g a i n s t  t h e  s t a t e  a n d  s t a t e  
t r o o p e r s  a l l e g i n g  t h a t  t h e  t r o o p e r s  u s e d  e x c e s s i v e  f o r c e  by

13 A felc.:*y i s  d e f i n e d  a s  a  c r im i n a l  o f f e n s e  f o r  w h ic h  an
i n d i v i d u a l  b e  s e n t e n c e d  t o  a  t e rm  o f  im p r i s o n m e n t  o f  m ore  t h a n  
on e  y e a r .  b e e  AS 12.55.125 an d  12.55.135.
14 A l th o u g h  AS 09.17.030 d o e s  n o t  b a r  c l a im s  b r o u g h t  u n d e r
42 U .S .C . § 1983, t h e  A la s k a  Suprem e C o u r t  i n  Lo rd  v .  F o c r c u t t e r  
B a r , 813 P . 2d 660 (A la sk a  1991), d i s m i s s e d  a  § 1983 c l a im  b r o u g h t  
b y  a  c o n v i c t e d  f e l o n  on p u b l i c  p o l i c y  g ro u n d s .  L o rd , a  p a t r o n  i n  
t h e  F o g c u t t e r  B ar, a l l e g e d  t h a t  t h e  b a r  s e r v e d  h im  a l c o h o l  w h i l e  h e  
was i n t o x i c a t e d ,  i n  v i o l a t i o n  o f  AS 04.21.020. As a  r e s u l t  o f  h i s  
e x c e s s i v e  c o n su m p t io n  o f  a l c o h o l ,  h e  c l a im s  t h a t  h e  s u b s e q u e n t l y  
k i d n a p p e d ,  r a p e d ,  and  a s s a u l t e d  a  woman w i t h  whom h e  l e f t  t h e  b a r .  
L o rd  b a s e d  h i s  c o m p l a i n t  upon  a l l e g e d  v i o l a t i o n s  o f  t h e  d ram  sh o p  
s t a t u t e  an d  h i s  f e d e r a l  c i v i l  r i g h t s .  The c o u r t  r e c o g n i z e d  t h a t
e v e n  t h o u g h  t h e  d ram  sh o p  s t a t u t e  d o e s  g i v e  r i s e  t o  some c l a im s  by
i n d i v i d u a l s  who a r e  i n j u r e d  w h i l e  i n t o x i c a t e d ,  t h e  s t a t u t e  d o e s  n o t  
p r o v i d e  a  c o n v i c t e d  f e l o n ,  s u c h  a s  L o rd , w i t h  a  c a u s e  o f  a c t i o n  f o r  
an y  damage s u s t a i n e d  d u r i n g  t h e  com m is s io n  o f  t h e  f e l o n y .
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s h o o t i n g  t h e  p l a i n t i f f  a  number o f  t im e s  w h i l e  a t t e m p t i n g  t o  
a p p r e h e n d  h im . The p l a i n t i f f  c l a im e d  t h a t  AS 09.17.030 v i o l a t e d  
t h e  due  p r o c e s s  c l a u s e  o f  t h e  A la s k a  c o n s t i t u t i o n  by , i n  e f f e c t ,  
n u l l i f y i n g  A l a s k a ' s  s t a t u t e s  on t h e  u s e  o f  e x c e s s i v e  o r  d e a d l y  
f o r c e .  The c o u r t  fo u n d  t h a t  b e c a u s e  t h e  law  " d i d  n o t  c h a n g e  t h e  
s u b s t a n t i v e  law  o f  a r r e s t ,  and  b e c a u s e  s i g n i f i c a n t  s a n c t i o n s  r em a in  
f o r  v i o l a t i o n s  o f  t h e  s u b s t a n t i v e  law  o f  a r r e s t , "  AS 09.17.030 d i d  
n o t  d e p r i v e  Sun o f  du e  p r o c e s s  u n d e r  t h e  A la s k a  C o n s t i t u t i o n "  I d .  
a t  775. We do n o t  b e l i e v e  t h a t  t h e  p r o p o s e d  c h a n g e s  w i l l  h a v e  any  
c o n s t i t u t i o n a l  r a m i f i c a t i o n s .
SECTION 11: DAMAGE AWARDS FOR LOST EARNINGS TO BE REDUCED FOR

TAXES
"The g e n e r a l  p r i n c i p l e  u n d e r l y i n g  t h e  a s s e s s m e n t  o f  

dam ages i n  t o r t  c a s e s  i s  t h a t  a n  i n j u r e d  p e r s o n  i s  e n t i t l e d  t o  b e  
r e p l a c e d  a s  n e a r l y  a s  p o s s i b l e  i n  t h e  p o s i t i o n  h e  w ou ld  h a v e  
o c c u p i e d  h a d  i t  n o t  b e e n  f o r  t h e  d e f e n d a n t ' s  t o r t . "  B e a u l i e u  v .  
E l l i o t t . 434 P . 2d 665, 670-71 (A la ska  1967). AS 09.17.040(a)
p r e s e n t l y  p r o v i d e s  t h e  g u i d e l i n e s  t h a t  a  c o u r t  o r  j u r y  m u s t  f o l l o w  
when dam ages a r e  aw a rd ed  f o r  p e r s o n a l  i n j u r y .

Damages may b e  aw a rd ed  t o  a  p l a i n t i f f  f o r  p a s t  and  f u t u r e  
e co n om ic15 l o s s  a s  w e l l  a s  f o r  p a s t  and  f u t u r e  n o n econom ic16 l o s s .  
AS 09 .17 .040(a). P u n i t i v e  dam ages may a l s o  b e  aw a rd ed  i f  t h e  c o u r t  
o r  j u r y  f i n d s  t h a t  t h e  c o n d u c t  t h a t  c a u s e d  t h e  p l a i n t i f f ' s  i n j u r y  
was m a l i c i o u s  and  o u t r a g e o u s .  I d .  S ee  S e c t i o n  8 d i s c u s s i o n ,  
s u p r a .

The f i r s t  c h a n g e  p r o p o s e d  by  S e c t i o n  11 b r o a d e n s  t h e  
t y p e s  o f  c a s e s  i n  w h ic h  i t e m i z a t i o n  o f  dam ages m u s t  o c c u r  t o  
i n c l u d e  c a s e s  w h e re  t h e r e  h a s  b e e n  a d e a t h ,  i n  a d d i t i o n  t o  p e r s o n a l  
i n j u r y  c a s e s .

S e c t i o n  11 a l s o  p r o p o s e s  t o  add  a  new s e c o n d  s u b s e c t i o n  
t o  AS 09.17.040(a) t h a t  r e q u i r e s  a l l  aw a rd s  f o r  p a s t  o r  f u t u r e  
g r o s s  e a r n i n g s  t o  b e  r e d u c e d  by  t h e  am oun t o f  f e d e r a l  o r  s t a t e

15 Awards f o r  e conom ic  dam ages c o m p en s a te  p l a i n t i f f s  f o r  p a s t ,  
a s  w e l l  a s  f u t u r e ,  l o s s e s  and  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o ,  
w ages  t h a t  t h e  p a r t y  w ou ld  h a v e  b e e n  a b l e  t o  e a r n ,  m e d ic a l  b i l l s ,  
a n d  t h e  im p a i rm e n t  o f  e a r n i n g  c a p a c i t y .
16 Noneconom ic damage aw a rd s  a r e  aw a rd ed  f o r  p a s t  and  f u t u r e  
l o s s e s  and  c om p en s a te  p l a i n t i f f s  f o r  p a i n ,  s u f f e r i n g ,  
i n c o n v e n i e n c e ,  p h y s i c a l  im p a i rm e n t ,  d i s f i g u r e m e n t ,  l o s s  o f  
e n jo y m en t  o f  l i f e ,  a n d  o t h e r  n o n p e c u n i a r y  damage. S ee  
AS 09 .17 .010(a) .
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t a x e s  t h a t  w ou ld  h a v e  b e e n  p a i d ,  u n d e r  t h e  t a x  r a t e s  i n  e f f e c t  on 
t h e  d a t e  o f  t h e  i n j u r y  o r  d e a t h . 17 P ro p o s e d  AS 09.17.040(a)(2).

The A la s k a  Supreme C o u r t  h a s  c o n s i d e r e d  t a x  i s s u e s  
r e l a t e d  t o  damage aw a rd s .  The l e a d i n g  c a s e  i n  t h i s  a r e a  m an d a te s  
t h a t  a n  aw a rd  f o r  p a s t  wage l o s s  s h o u ld  i n c l u d e  a  d e d u c t i o n  f o r  
in com e t a x e s  t h a t  w ou ld  h av e  b e e n  p a i d .  T h i s  i s  p a r t l y  b a s e d  upon  
t h e  f a c t  t h a t  t h e  t a x  law s  a p p l i c a b l e  t o  t h e  incom e p l a i n t i f f  w ou ld  
h a v e  e a r n e d  i n  t h e  p a s t  a r e  a s c e r t a i n a b l e .  B e a u l i e u  v .  E l l i o t t . 
434 P . 2d a t  673. I n  t h a t  r e s p e c t ,  t h e  p r o p o s e d  l a n g u a g e  o f  
p a r a g r a p h  ( a ) (2) t h a t  a p p l i e s  t o  p a s t  wage c o m p e n s a t io n  i s  m e r e ly  
a  c o d i f i c a t i o n  o f  e x i s t i n g  A la s k a  law . B u t t h e  b a l a n c e  o f  t h e  
p r o p o s e d  l a n g u a g e  i n  s e c t i o n  ( a ) (2), t h a t  a p p l i e s  t o  aw a rd s  f o r  
f u t u r e  g r o s s  e a r n i n g s ,  d e v i a t e s  f rom  e s t a b l i s h e d  A la s k a  c a s e  law . 
I d .

The A la s k a  c o u r t  h a s  r e p e a t e d l y  h e l d  t h a t  f u t u r e  incom e 
t a x e s  a r e  n o t  t o  b e  c o n s i d e r e d  when aw a rd in g  dam ages f o r  im p a i rm e n t  
o f  f u t u r e  e a r n i n g  c a p a c i t y .  E h r e d t  v .  D e h a v i l l a n d  A i r c r a f t  Co. o f  
C anada , 705 P . 2d 446, 453 (A la sk a  1985) ; C i t y  o f  K o tz e b u e  v .
McLean, 702 P . 2d 1309, 1317 (A la sk a  1985); S t a t e  v . H a r r i s . 662 P . 2d 
946, 948 (A la sk a  1983); Yukon E qu ipm en t I n c .  v .  G o rd o n . 660 P . 2d 
428, 434-35 (A la sk a  1983). When c o n s i d e r i n g  and  r e c o n s i d e r i n g  t h i s  
i s s u e ,  t h e  c o u r t  h a s  r e i t e r a t e d  i t s  h o l d i n g  i n  B e a u l i e u , s t a t i n g  
t h a t  " In com e  t a x  r a t e s ,  p r o v i s i o n s  r e l a t i n g  t o  d e d u c t i o n s  and  
e x e m p t io n s ,  and  o t h e r  a s p e c t s  o f  incom e t a x  law s  and  r e g u l a t i o n s  
a r e  s o  s u b j e c t  t o  c h a n g e  i n  t h e  f u t u r e  t h a t . . . a  c o u r t  c a n n o t  
p r e d i c t  w i t h  s u f f i c i e n t  c e r t a i n t y  j u s t  w h a t  am oun ts  o f  money a  
p l a i n t i f f  w ou ld  b e  o b l i g e d  t o  p a y  i n  f e d e r a l  and  s t a t e  incom e t a x e s  
on  in com e t h a t  h e  w ou ld  h a v e  e a r n e d  i n  t h e  f u t u r e  h ad  i t  n o t  b e e n  
f o r  a  d e f e n d a n t ' s  t o r t i o u s  c o n d u c t . "  Yukon . 660 P . 2d a t  434.

The r a t i o n a l e  g i v e n  f o r  d e d u c t i n g  t a x e s  f rom  g r o s s  
e a r n i n g s  i s  t h a t  t h e  p r e v a i l i n g  p a r t y ' s  aw a rd  w i l l  more a c c u r a t e l y  
r e f l e c t  a c t u a l  a f t e r - t a x  l o s s e s  an d  i s  n o t  " i n f l a t e d "  by  t h e  amoun t 
t h a t  w ou ld  h a v e  b e e n  p a i d  o u t  i n  t a x e s .  F u t u r e  g r o s s  e a r n i n g s  
w ou ld  h a v e  b e e n  t a x e d  i f  r e c e i v e d  i n  t h e  n o rm a l  c o u r s e  o f  t h e  
p l a i n t i f f ' s  w ork  h i s t o r y  i f  h e  h a d  n o t  b e e n  i n j u r e d ,  w h e r e a s  t h e y  
a r e  n o t  s u b j e c t  t o  f e d e r a l  in com e t a x  when p a r t  o f  a  p e r s o n a l

17 The IRS d o e s  n o t  t a x  p e r s o n a l  i n j u r y  aw a rd s .  26 U .S .C . 
§ 104(a) p r o v i d e s  t h a t  " .  . . g r o s s  incom e d o e s  n o t  i n c l u d e  t h e  
am oun t o f  a n y  dam ages r e c e i v e d  (w h e th e r  b y  s u i t  o r  a g r e em e n t  and  
w h e t h e r  a s  lump sums o r  a s  p e r i o d i c  p aym en ts)  on a c c o u n t  o f  
p e r s o n a l  i n j u r i e s  o r  s i c k n e s s . "  (Em phas is  ad d ed .)
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i n j u r y  a w a r d .18 On t h e  o t h e r  h an d ,  r e d u c t i o n  o f  an  aw ard  f o r  
f u t u r e  g r o s s  e a r n i n g s  u n d e r  p r o p o s e d  AS 09.17.040(a)(2) w i l l  g i v e  
d e f e n d a n t s  a  b e n e f i t  n o t  p r e v i o u s l y  a f f o r d e d  by  t h e  c o u r t s .
SECTION 12: FUTURE DAMAGES PAID THROUGH PERIODIC PAYMENTS

H i s t o r i c a l l y ,  when a  p l a i n t i f f  i s  c om p en s a te d  f o r  f u t u r e  
dam ages , t h e  aw a rd  i s  p a i d  i n  a  lump sum t o  b e  u s e d  a s  t h e  n e ed  
a r i s e s ,  e v e n  i f  t h e  e x p e n s e  i s  one  t h a t  w i l l  n o t  p r e s e n t  i t s e l f  f o r  
a  number o f  y e a r s .  F o r  ex am p le ,  i f  a  v i c t im  i s  s e v e r e l y  i n j u r e d ,  
t h e  dam ages a r e  o f t e n  b a s e d  upor.. m e d ic a l  and  o t h e r  e x p e n s e s  t h a t  
w i l l  b e  i n c u r r e d  o v e r  a  l i f e t i m e .  A p e r i o d i c  p aym en t schem e i s  
s om e t im e s  f a s h i o n e d  t o  p r o v i d e  f o r  t h e  p aym en t o f  t h e s e  dam ages by  
some f o rm u la  so  t h a t  t h e  f u n d s  w i l l  become a v a i l a b l e  a a  t h e y  a r e  
n e e d e d ,  r a t h e r  t h a n  a t  t h e  t im e  o f  t h e  ju d gm en t .

S e c t i o n  12 amends AS 09.17.040(d) i n  tw o  w ays. 
P r e s e n t l y ,  s u b s e c t i o n  (d) a l l o w s  o n ly  t h e  i n j u r e d  p a r t y  t o  r e q u e s t  
t h e  c o u r t  t o  o r d e r  t h a t  t h e  amoun t o f  an y  aw ard  f o r  f u t u r e  dam ages 
b e  p a i d  by  p e r i o d i c  p a ym en ts ,  r a t h e r  t h a n  by  a  lump sum p aym en t .  
The p r o p o s e d  l a n g u a g e  f i r s t  s e e k s  t o  amend t h e  s t a t u t e  s o  t h a t  anv  
p a r t y  t o  t h e  c a s e ,  i n c l u d i n g  t h e  p a r t y  a g a i n s t  whom a ju d gm en t  h a s  
b e e n  r e n d e r e d ,  may r e q u e s t  a  p e r i o d i c  p aym en t s c h e d u l e .  S in c e  t h e  
p r o p o s e d  l a n g u a g e  l i m i t s  t h e  p e r i o d i c  p aym en t schem e t o  aw a rd s  f o r  
f u t u r e  dam ages o n ly ,  t h e  i n j u r e d  p a r t y  t h e o r e t i c a l l y  w ou ld  r e c e i v e  
t h e  i n t e n d e d  c o m p e n s a t io n  i n  t h e  same m anne r a s  i t  w ou ld  h a v e  b e en  
o b t a i n e d  b u t  f o r  t h e  i n j u r y  o r  d e a t h  i n  q u e s t i o n .

P e r i o d i c  p aym en t p r o v i s i o n s  v a r y  t h r o u g h o u t  t h e  U n i t e d  
S t a t e s .  The schem e may b e  m an d a to ry ,  o r  d i s c r e t i o n a r y ,  d e p e n d in g  
upon  t h e  s t a t u t o r y  p r o v i s i o n  t h a t  a p p l i e s .  As i n  A la s k a ,  p e r i o d i c  
p aym en t p r o v i s i o n s  a p p ly  o n ly  t o  f u t u r e  damage am oun ts .  I n  some 
s t a t e s ,  s u c h  a  p aym en t schem e i s  o f t e n  n o t  t r i g g e r e d  u n l e s s  t h e  
aw a rd  r e a c h e s  a t h r e s h o l d  am oun t. (The amoun t r a n g e s  f rom  $50,000 
t o  $500,000. I n  m o s t  o f  t h e  s t a t e s  t h a t  h a v e  a  t h r e s h o l d  am oun t, 
i t  i s  i n  t h e  $100,000 t o  $250,000 r a n g e .)

I t  h a s  b e e n  s u g g e s t e d  t h a t  an  i n j u r e d  p a r t y ' s  a b i l i t y  t o  
a c t u a l l y  r e c e i v e  t h e  f u l l  amount o f  t h e  aw a rd  i s  t h r e a t e n e d  by  t h i s  
c h a n g e ,  a s  t h e  d e f e n d a n t  m ig h t  r e f u s e  t o  p a y  t h e  am oun t owed o v e r

18 I t  s h o u l d  b e  n o t e d ,  h ow eve r ,  t h a t  when aw a rd ed ,  f u t u r e  
e co n om ic  dam ages a r e  s t a t u t o r i l y  r e d u c e d  t o  p r e s e n t  v a l u e  and  t h e  
b u r d e n  i s  on  t h e  p l a i n t i f f  t o  i n v e s t  t h e  aw ard  i n  s u c h  a m anne r so  
t h a t  t h e  aw a rd  i s  augm en ted  t o  b e a t  i n f l a t i o n  and  c o m p en s a te  f o r  
l o s t  f u t u r e  wage i n c r e a s e s .  AS 09.17.040(b).
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t h e  y e a r s  o r  m ig h t  become i n s o l v e n t . 19 T h i s  i s  a  r e a l  c o n c e r n .  
A l th o u g h  p r o p o s e d  AS 09.17.040(e) a t t e m p t s  t o  g i v e  p l a i n t i f f s  some 
p r o t e c t i o n  b y  c o m p e l l i n g  t h e  c o u r t  t o  r e q u i r e  t h a t  some fo rm  o f  
s e c u r i t y  b e  p o s t e d  i n  o r d e r  t o  e n s u r e  t h a t  t h e  f u n d s  a r e  a v a i l a b l e  
a s  p e r i o d i c  p a ym en ts  become du e ,  t h i s  s e c u r i t y  i s  n o t  f o o l p r o o f  and  
s u c c e s s f u l  l i t i g a n t s  may b e  f o r c e d  t o  c o n t i n u o u s l y  l i t i g a t e  s o  t h a t  
t h e y  may r e c e i v e  t h e i r  d ue  i f  t h e  d e f e n d a n t ,  o r  h i s  i n s u r e r ,  
b ecom es u n c o o p e r a t i v e  o r  i n s o l v e n t .

A n o th e r  c h a n g e  p r o p o s e d  by  t h i s  s e c t i o n  a d d r e s s e s  
a t t o r n e y ' s  f e e s  i n  p e r s o n a l  i n j u r y  s u i t s .  P e r s o n a l  i n j u r y  
p l a i n t i f f s  o f t e n  e n t e r  i n t o  a  c o n t r a c t  t o  c o m p en s a te  t h e i r  l e g a l  
c o u n s e l  on a  c o n t i n g e n c y  b a s i s .  By so  d o in g ,  t h e  p l a i n t i f f  a g r e e s  
t o  b e a r  t h e  c o s t s  o f  t h e  l i t i g a t i o n  and  p ay  t h e  a t t o r n e y  a 
p e r c e n t a g e  o f  t h e  t o t a l  aw a rd  r e c e i v e d .  The c o n t r a c t  may p r o v i d e  
f o r  im m ed ia t e  p aym en t a t  t h e  end  o f  a  c a s e  o r  f o r  p aym en t o v e r  a 
p e r i o d  o f  t im e .  The s e c o n d  p r o p o s e d  c h an g e  t o  AS 09.17.040(d) ad d s  
l a n g u a g e  t h a t  s e e k s  t o  r e d u c e  t o  p r e s e n t  v a l u e  t h e  p o r t i o n  o f  t h e  
ju d gm en t  aw a rd ed  t h a t  a  p l a i n t i f f  h a s  c o n t r a c t u a l l y  a g r e e d  t o  p ay  
h i s  a t t o r n e y ,  and  h a v e  i t  p a i d  i n  a  lump sum ( r a t h e r  t h a n  by 
p e r i o d i c  p a y m e n t s ) .

The p r o p o s e d  s t a t u t o r y  c h a n g e  w i l l  a f f e c t  p a r t i e s '  
u n f e t t e r e d  a b i l i t y  t o  c o n t r a c t  a s  t h e y  w i s h .  C e n t r a l  t o  t h e  
e v a l u a t i o n  o f  t h i s  p r o v i s i o n  i s  t h a t  dam ages a r e  aw a rd ed  t o  a 
p l a i n t i f f  f o r  h i s  i n j u r i e s .  He may do w i t h  t h o s e  f u n d s  w h a t h e  
w i s h e s .  I f  t h e  damage aw a rd  i s  r e d u c e d  f o r  t h e  p o r t i o n  t h a t  i s  t o  
b e  p a i d  t o  t h e  a t t o r n e y ,  t h a t  may im p a c t  t h e  c o n t r a c t u a l  a g r e em en t  
b e tw e e n  t h e  l i t i g a n t  and  h i s  a t t o r n e y .  S e e , e . g . ,  S t a t e  v .  D o v le . 
735 P . 2d 733, 742 (A la sk a  1987) . 20

19 I n s o l v e n c y  t h a t  r e s u l t s  i n  b a n k r u p t c y  may i n  f a c t  b a r  a 
s u c c e s s f u l  l i t i g a n t ' s  a b i l i t y  t o  c o l l e c t  t h e  b a l a n c e  o f  a  damage 
a w a r d .
20 The A la s k a  Suprem e C o u r t  p o s s e s s e s  e x c l u s i v e  a u t h o r i t y  t o  make
r u l e s  g o v e r n i n g  p r a c t i c e  and  p r o c e d u r e  i n  c i v i l  a n d  c r im i n a l  c a s e s .  
The l e g i s l a t u r e  may o n l y  c h a n g e  c o u r t  made r u l e s  b y  tw o - t h i r d s  
v o t e .  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  IV, § 15. The A la s k a  Supreme 
C o u r t  i n  C i t i z e n s  C o a l i t i o n  v .  M cA lp in e . 810 P . 2d 162, 166-171
(A la sk a  1991), h e l d  t h a t  an  a t t e m p t  t o  p r o p o s e  an  i n i t i a t i v e  t h a t  
w ou ld  im po se  a  c o n t i n g e n t  f e e  c e i l i n g  i n  p e r s o n a l  i n j u r y  c a s e s  
i n t r u d e s  upon  t h e  c o u r t ' s  pow er t o  e n a c t  r u l e s  and  was p r o h i b i t e d  
b y  § 7 o f  a r t .  XI o f  t h e  A la s k a  C o n s t i t u t i o n  t h a t  l i m i t s  t h e  
p e o p l e ' s  p ow e r t o  e n a c t  l e g i s l a t i o n  d i r e c t l y .
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SECTION 13: SECURITY FOR PERIODIC PAYMENTS
S u b s e c t i o n  (e) o f  e x i s t i n g  AS 09.17.040 g r a n t s  t h e  c o u r t  

a u t h o r i t y  t o  r e q u i r e ,  i f  i t  w i s h e s ,  t h a t  some fo rm  o f  s e c u r i t y  b e  
p o s t e d  i n  o r d e r  t o  e n s u r e  t h a t  t h e  f u n d s  a r e  a v a i l a b l e  a s  p e r i o d i c  
p a ym en ts  become d u e .  The p r o p o s e d  c h an g e  i n  s e c t i o n  13 c h a n g e s  t h e  
n a t u r e  o f  t h i s  a u t h o r i t y  f rom  d i s c r e t i o n a r y  t o  m a n d a to ry .  As a 
r e s u l t ,  a  c o u r t  w ou ld  now b e  c o m p e l l e d  t o  o r d e r  t h a t  s e c u r i t y  b e  
p o s t e d  t o  e n s u r e  t h e  a v a i l a b i l i t y  o f  f u n d s  t o  make payments ' a s  t h e y  
become d u e .

The p r o p o s e d  l a n g u a g e  d o e s  n o t  a f f e c t  t h e  a l r e a d y  
e x i s t i n g  p r o h i b i t i o n  t h a t  d o e s  n o t  a l l o w  a c o u r t  t o  r e q u i r e  
s e c u r i t y  " i f  a n  a u t h o r i z e d  i n s u r e r ,  a s  d e f i n e d  i n  AS 21.90.900, 
a c k n o w le d g e s  t o  t h e  c o u r t  i t s  o b l i g a t i o n  t o  d i s c h a r g e  t h e  
j u d g m e n t . " AS 09 .17 .040(e) . We n o t e  t h a t  t h e  S t a t e  o f  A la s k a  
w ou ld  n o t  b e  s u b j e c t  t o  t h a t  e x c e p t i o n  a s  an  " a u t h o r i z e d  i n s u r e r "  
u n d e r  AS 21.90.900. A l th o u g h  t h e  s t a t e  o r  a  m u n i c i p a l i t y  may b e  
a b l e  t o  a v o i d  p o s t i n g  s e c u r i t y  u n d e r  AS 09 .65 .040,21 p r o p o s e d  
AS 09.17.040(e) s h o u l d  b e  c l a r i f i e d  on t h i s  p o i n t .

S e c u r i t y  i s  n o t  d e f i n e d  i n  T i t l e  9 and  i s  o f t e n  n o t  
f o o l p r o o f . 22 D e f e n d a n t s  an d  i n s u r e r s  s om e t im e s  become i n s o l v e n t .  
As a  r e s u l t ,  t h e r e  may b e  more l i t i g a t i o n  by  s u c c e s s f u l  p l a i n t i f f s  
t o  r e c o v e r  t h e  f u l l  am oun t o f  t h e i r  aw a rd s .
SECTION 14: INFLATION ON PERIODIC PAYMENTS

AS 09.17.040(f) p r e s e n t l y  p r o v i d e s  t h a t  a ju d gm en t  
o r d e r i n g  t h e  p aym en t o f  f u t u r e  dam ages by  p e r i o d i c  p aym en t  s h a l l  
s p e c i f y  t h e  r e c i p i e n t  an d  t h e  m anne r i n  w h ich  t h e  p a ym en ts  s h a l l  b e  
made o v e r  t im e .  The am endm en ts p r o p o s e d  by  S e c t i o n  14 o f  t h e  b i l l  
f i r s t  c l a r i f y  t h a t  t h i s  p r o v i s i o n  i s  t o  a p p l y  t o  c a s e s  i n v o l v i n g  
p e r s o n a l  i n j u r y  o r  d e a t h .  The s e c o n d  c h a n g e  i n  t h e  s t a t u t e  s e e k s  
t o  h a v e  t h e  ju d gm en t  c l e a r l y  p r o v i d e  w h a t,  i f  a n y ,  i n c r e a s e  s h a l l  
b e  made t o  p a ym en ts  f o r  i n f l a t i o n .

I f  t h e  p e r i o d i c  p aym en t scheme i s  t o  b e  f a i r  t o  
p l a i n t i f f s ,  f u t u r e  p a ym en ts  s h o u l d  b e  a d j u s t e d  f o r  i n f l a t i o n

21 AS 09.65.040(a) s t a t e s  t h a t  " [ i ] n  an  a c t i o n  o r  p r o c e e d i n g  i n  
a  c o u r t  i n  w h ic h  t h e  s t a t e  o r  a  m u n i c i p a l i t y  i s  a  p a r t y  o r  i n  w h ic h  
t h e  s t a t e  o r  a  m u n i c i p a l i t y  i s  i n t e r e s t e d ,  no  bond  o r  u n d e r t a k i n g  
i s  r e q u i r e d  o f  t h e  s t a t e ,  a m u n i c i p a l i t y ,  o r  an  o f f i c e r  o f  t h e  
s t a t e  o r  m u n i c i p a l i t y . "
22 " S e c u r i t y "  i s  b r o a d l y  d e f i n e d  i n  AS 13.06.050, AS 45.08.102, 
and  AS 45.55.130.
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b e c a u s e  t h e  t r i e r  o f  f a c t  i s  r e q u i r e d  t o  r e d u c e  a  f u t u r e  damage 
aw a rd  t o  p r e s e n t  v a l u e .  S ee AS 09.17.040(b). As a  p r a c t i c a l  
m a t t e r ,  h ow ev e r ,  t h i s  c a n  p r e s e n t  a  d i f f i c u l t  and  t im e- con sum ing  
t a s k  f o r  c o u r t s  b e c a u s e  t h e y  w i l l  b e  c a l l e d  upon  t o  d e t e rm i n e  t h e  
i n f l a t i o n  r a t e  i n  e f f e c t  o v e r  t h e  l i f e t i m e  o f  t h e  p aym en t schem e.
SECTION 15: COLLATERAL BENEFITS

S e c t i o n  15 r e p e a l s  and  r e e n a c t s  AS 09.17.070, c h a n g in g  
t h e  way i n  w h ic h  c o l l a t e r a l  b e n e f i t s  may b e  u s e d  a s  e v i d e n c e  and  
may r e d u c e  a  c l a im a n t ' s  r e c o v e r y  from  a  t h i r d  p a r t y .  P ro p o s e d  
AS 09.17.070(a) s t a t e s  t h e  i n i t i a l  p r e m i s e  t h a t  a  c l a im a n t  may n o t  
r e c o v e r  dam ages f o r  am oun ts  r e c e i v e d  from  c o l l a t e r a l  s o u r c e s ,  
e x c e p t  w he re  t h e  c o l l a t e r a l  s o u r c e  i s  a  f e d e r a l l y  fu n d e d  p rog ram  
t h a t  by  law  m u s t  s e e k  s u b r o g a t i o n  o r  h a s  a  r i g h t  o f  s u b r o g a t i o n  by 
law  o r  c o n t r a c t  a n d  e x c e p t  f o r  l i f e  i n s u r a n c e  d e a t h  b e n e f i t s .  T h i s  
c h a n g e  a l t e r s  t h e  common law  r u l e  t h a t  b a r s  c o l l a t e r a l  b e n e f i t s  
f rom  b e i n g  c o n s i d e r e d  i n  a  c o u r t  a c t i o n .  The common law  r u l e  
p r o v i d e s  t h a t  a  dam ages aw ard  a g a i n s t  a t o r t  d e f e n d a n t  w i l l  n o t  b e  
r e d u c e d  by  r e a s o n  o f  s u c h  c o l l a t e r a l  b e n e f i t s  ( i . e . ,  m e d i c a l  b i l l s  
p a i d  by  a  h e a l t h  i n s u r e r ) . Where t h e  c o l l a t e r a l  s o u r c e  h a s  no 
r i g h t  t o  r e im b u r s e m e n t  f rom  a p l a i n t i f f ' s  r e c o v e r y  a g a i n s t  a  t h i r d  
p a r t y  ( s u b r o g a t i o n )  , t h e  p l a i n t i f f  a t  common law  may a c t u a l l y  
r e c o v e r  dam ages f o r  a n  e x p e n s e  h e  h a s  n o t  p e r s o n a l l y  p a i d .  U nder 
p r o p o s e d  AS 09 .17 .070(a), t h a t  p l a i n t i f f  c o u l d  n o t  r e c o v e r  damages 
f o r  b e n e f i t s  h e  r e c e i v e d  from  a  c o l l a t e r a l  s o u r c e  t h a t  h a s  no l e g a l  
r i g h t  o f  s u b r o g a t i o n .

S u b s e c t i o n s  (b) and  (c) a d d r e s s  how and  when e v i d e n c e  o f  
c o l l a t e r a l  b e n e f i t s  may b e  u s e d  i n  a  l a w s u i t .  T h e se  p a r a g r a p h s  a r e  
som ewhat c o n f u s i n g .  F i r s t ,  p r o p o s e d  AS 09.17.070(b) s t a t e s  t h a t  
v a r i o u s  t y p e s  o f  d i s a b i l i t y ,  w o r k e r s '  c o m p e n s a t io n ,  and  h e a l t h  
b e n e f i t s  p a i d  t o  a  c l a im a n t  may b e  i n t r o d u c e d  i n t o  e v i d e n c e  by  a 
d e f e n d a n t .  T h a t  p r o p o s i t i o n  i s  q u a l i f i e d  by  t h e  n e x t  s e n t e n c e :  
"H owever, e v i d e n c e  o f  a c o l l a t e r a l  s o u r c e  t h a t  h a s  a  r i g h t  o f  
s u b r o g a t i o n  u n d e r  law  o r  c o n t r a c t  may n o t  b e  i n t r o d u c e d  u n d e r  t h i s  
s u b s e c t i o n . "  P r o p o s e d  AS 09.17.070(b). We a ssum e t h a t  t h i s  
s e n t e n c e  p a r t i a l l y  n e g a t e s  t h e  f i r s t  one , s o  t h a t  t h e  f a c t  f i n d e r  
i s  n o t  t o l d  o f  c o l l a t e r a l  b e n e f i t s  f rom  s o u r c e s  t h a t  h a v e  a  l e g a l  
r i g h t  o f  s u b r o g a t i o n ,  e v e n  i f  t h e y  a r e  o f  t h e  t y p e  i n d i c a t e d  
i n i t i a l l y  a s  a d m i s s i b l e .  I f  t h a t  i s  t h e  i n t e n t ,  i t  i s  u n c l e a r  why 
t h e  s e c o n d  s e n t e n c e  o f  s u b s e c t i o n  (b) d o e s  n o t  a l s o  i n c l u d e  " a  
f e d e r a l  p ro g ram  t h a t  b y  law  m us t  s e e k  s u b r o g a t i o n , "  a s  t h a t  p h r a s e  
i s  r e p e a t e d  t h r o u g h o u t  t h i s  s e c t i o n .

E v id e n c e  o f  c o l l a t e r a l  b e n e f i t s  n o t  i n t r o d u c e d  u n d e r  
s u b s e c t i o n  ( b ) , e x c l u d i n g  t h o s e  from  a  f e d e r a l l y  fu n d e d  p ro g ram  o r  
o t h e r  s o u r c e  w i t h  a l e g a l  r i g h t  o f  s u b r o g a t i o n  and  e x c l u d i n g  l i f e  
i n s u r a n c e  d e a t h  b e n e f i t s ,  a r e  o n l y  a d m i s s i b l e  t o  t h e  c o u r t  a f t e r



The Honorable Brian Porter

Alaska House of Representatives

Re: HB 292, tort reform

March 8, 1994

Page 30

t h e  f a c t  f i n d e r  h a s  r e n d e r e d  an  aw a rd . P r o p o s e d  AS 09 .17 .070(c). 
W he th e r  i n t r o d u c e d  a s  e v i d e n c e  t o  t h e  f a c t  f i n d e r  o r  t h e  c o u r t  
b e f o r e  o r  a f t e r  a n  aw a rd  i s  r e n d e r e d ,  t h o s e  c o l l a t e r a l  b e n e f i t s  
t h a t  a r e  a d m i s s i b l e  ( i . e . ,  w h e re  t h e  s o u r c e  h a s  no  l e g a l  r i g h t  o f  
s u b r o g a t i o n )  w i l l  r e d u c e  t h e  c l a i m a n t ' s  r e c o v e r y ,  w i t h  a  few 
a d j u s tm e n t s .  P ro p o s e d  AS 09.17.070(b) and  ( c ) .

The l a s t  s u b s e c t i o n  o f  t h e  new c o l l a t e r a l  b e n e f i t s  
p r o v i s i o n  s t a t e s  t h a t  a  " p e r s o n  who p r o v i d e s  a  c o l l a t e r a l  b e n e f i t  
a d m i s s i b l e  u n d e r  (a) o r  (b) o f  t h i s  s e c t i o n "  may n o t  r e c o v e r  any  
am oun t f rom  t h e  c l a im a n t  a s  r e im b u r s e m e n t  f o r  t h o s e  b e n e f i t s .  T h i s  
i s  a p p a r e n t l y  a  m i s p l a c e d  r e f e r e n c e  t o  p r o p o s e d  AS 09.17.070(b) 
and  ( c ) , a s  (a) d o e s  n o t  a d d r e s s  a d m i s s i b i l i t y  o f  e v i d e n c e  a t  a l l .  
T h i s  p r o v i s i o n  p r e v e n t s  a c l a im a n t  whose  r e c o v e r y  h a s  b e e n  r e d u c e d  
by  t h e  am oun t o f  some c o l l a t e r a l  b e n e f i t  ( in  w h ic h  t h e  s o u r c e  h a s  
no r i g h t  o f  s u b r o g a t i o n  by  law  o r  c o n t a c t )  f rom  h a v in g  t o  r e p a y  
t h a t  b e n e f i t  o u t  o f  t h e  r e d u c e d  aw a rd .

As w r i t t e n ,  we do n o t  b e l i e v e  t h i s  s e c t i o n  p r e s e n t s  
c o n s t i t u t i o n a l  p r o b l e m s .
SECTIONS 16 an d  17: APPORTIONMENT OF FAULT

S e c t i o n s  16 and  17 amend AS 09 .17 .080(a), w h ich  p e r t a i n  
t o  t h e  a p p o r t i o n m e n t  o f  f a u l t  among t h o s e  r e s p o n s i b l e  f o r  p e r s o n a l  
i n j u r i e s .  The p r e s e n t  law  was p a s s e d  by  t h e  v o t e r s  a s  p a r t  o f  t h e  
1987 t o r t  r e f o rm  i n i t i a t i v e ,  w i t h  t h e  e x p r e s s  p u r p o s e  o f  
e s t a b l i s h i n g  p u r e l y  s e v e r a l  l i a b i l i t y  and  e l i m i n a t i n g  j o i n t  and  
s e v e r a l  l i a b i l i t y .  R a t h e r  t h a n  h o l d i n g  a l l  t o r t f e a s o r s  j o i n t l y  
a c c o u n t a b l e  f o r  t h e  i n j u r i e s  a  v i c t i m  s u f f e r e d ,  t h e  i n t e n t i o n  was 
t o  make e a c h  t o r t f e a s o r  l i a b l e  o n l y  f o r  i t s  own p e r c e n t a g e  o f  
f a u l t .  The p r e s e n t  law  i s  an  im p e r f e c t  v e h i c l e  t o  t h a t  e n d .

AS 09.17.080(a) c u r r e n t l y  r e q u i r e s  t h e  f a c t  f i n d e r  i n  a 
c o u r t  a c t i o n  t o  a p p o r t i o n  f a u l t  among a l l  " p a r t i e s "  t o  e a c h  c l a im ,  
i n c l u d i n g  t h i r d - p a r t y  d e f e n d a n t s  and  p e r s o n s  who h a v e  b e e n  r e l e a s e d  
from  t h e  l i t i g a t i o n .  A d i lem m a a r i s e s  when a p l a i n t i f f  c h o o s e s  n o t  
t o  s u e  a l l  p o t e n t i a l l y  l i a b l e  p e r s o n s  o r  e n t i t i e s .  Can o r  m u s t  t h e  
named d e f e n d a n t s  b r i n g  a  t h i r d - p a r t y  a c t i o n  a g a i n s t  o t h e r  
t o r t f e a s o r s  i n  o r d e r  t o  h a v e  t h e i r  f a u l t  c o n s i d e r e d  by  t h e  f a c t  
f i n d e r?  S h o u ld  t h e  c o u r t  a l l o w  t h e  named d e f e n d a n t s  t o  a r g u e  t h a t  
o t h e r s  who h a v e  n e v e r  b e e n  named a s  p a r t i e s  t o  t h e  l i t i g a t i o n  a r e  
f u l l y  o r  p a r t i a l l y  r e s p o n s i b l e  f o r  t h e  p l a i n t i f f ' s  i n j u r i e s ,  f o r  
p u r p o s e s  o f  a l l o c a t i o n  o f  f a u l t ?  Or s h o u l d  t h e  p l a i n t i f f ' s  c h o i c e  
o f  d e f e n d a n t s  l i m i t  t h o s e  among whom t h e  f a c t  f i n d e r  a p p o r t i o n s  
f a u l t ,  e v e n  t h o u g h  t h e r e  may b e  o t h e r  p o t e n t i a l l y  l i a b l e  p e r s o n s  
who a r e  n o t  p a r t i e s  t o  t h e  a c t i o n  and  t h e  named d e f e n d a n t s  may 
t h e r e b y  b e  h e l d  l i a b l e  f o r  t h e  f a u l t  o f  o t h e r s ?
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T h e s e  q u e s t i o n s  h av e  b e en  a d d r e s s e d  by  b o t h  t h e  f e d e r a l  
a nd  s t a t e  c o u r t s ,  b u t  n o t  by  t h e  A la s k a  Suprem e C o u r t .  The c o u r t s  
a r e  s p l i t  on how t o  i n t e r p r e t  AS 09 .17 .080( a ) ' s  d i r e c t i v e  t o  
a p p o r t i o n  f a u l t  among " p a r t i e s , "  w h i l e  a t  t h e  same t im e  a d h e r i n g  t o  
t h e  l a w ' s  o b j e c t i v e  o f  s e v e r a l  l i a b i l i t y .  S ee  J u d g e  H. R u s s e l  
H o l l a n d ' s  o p i n i o n  i n  C a r r i e r e  v .  Cominco A la s k a .  I n c . . c a s e  no . 
A91-373 C i v i l ,  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  C o u r t  
o f  A la s k a ,  M arch  22, 1993, and  J u d g e  L a r r y  Z e rv o s '  o p i n i o n  i n  Owens 
v . R o b b i n s , c a s e  no . 1SI-90-354 C i v i l ,  S u p e r i o r  C o u r t  f o r  t h e  F i r s t  
J u d i c i a l  D i s t r i c t  a t  S i t k a ,  S e p tem b e r  27, 1991; c f . J u d g e  Dana
F a b e ' s  o p i n i o n  i n  Dunaway v .  The A la s k a  V i l l a g e , c a s e  n o .  3AN-90- 
3526 C i v i l ,  S u p e r i o r  C o u r t  f o r  t h e  T h i r d  J u d i c i a l  D i s t r i c t  a t  
A n ch o ra g e ,  J u l y  25, 1991, and  J u d g e  Jam es S i n g l e t o n ' s  d e c i s i o n  i n  
Ro b in s o n  v .  U-Haul C o . . 785 F. Supp. 1378, 1383 (D. A la s k a  1992).

T h i s  b i l l  w ou ld  r e s o l v e  t h e  c u r r e n t  p ro b lem  by  r e q u i r i n g  
t h e  f a c t  f i n d e r  t o  a l l o c a t e  f a u l t  among a l l  p e r s o n s  r e s p o n s i b l e  f o r  
t h e  dam ages t o  e a c h  c l a im a n t ,  r e g a r d l e s s  o f  w h e th e r  t h e y  a r e  o r  
c o u l d  h a v e  b e e n  named a s  p a r t i e s  t o  t h e  a c t i o n .  P ro p o s e d  
AS 09 .17 .080(a)(2) . I n  a d d i t i o n ,  s e c t i o n  17 p r o v i d e s  t h a t  an  
a s s e s s m e n t  o f  a  p e r c e n t a g e  o f  f a u l t  a g a i n s t  a  p e r s o n  who i s  n o t  a  
p a r t y  d o e s  n o t  s u b j e c t  t h e  p e r s o n  t o  l i a b i l i t y  i n  t h a t  a c t i o n  o r  
a n o t h e r  a c t i o n  and  may n o t  b e  u sed  a s  e v i d e n c e  o f  l i a b i l i t y  i n  
a n o t h e r  a c t i o n .  P ro p o s e d  AS 09.17.080(c).

T h e s e  c h a n g e s  w i l l  b e t t e r  im p lem en t  t h e  g o a l  o f  p u r e  
s e v e r a l  l i a b i l i t y ,  s o  t h a t  t h o s e  who a r e  named a s  p a r t i e s  a r e  o n l y  
h e l d  a c c o u n t a b l e  f o r  t h e i r  own p e r c e n t a g e  o f  f a u l t .  However, i t  
m u s t  b e  n o t e d  t h a t  t h e  p l a i n t i f f  w i l l  n o t  b e  a b l e  t o  c o l l e c t  
dam ages from  p e r s o n s  who a r e  n o t  p a r t i e s  t o  t h e  a c t i o n  m e r e ly  by  
v i r t u e  o f  a n  a l l o c a t i o n  o f  f a u l t  t o  t h o s e  p e r s o n s .  I f  t h e  
p l a i n t i f f  d e c i d e s  t o  s u e  t h o s e  p e r s o n s  i n  a n o t h e r  a c t i o n ,  t h e  f a c t  
f i n d e r ' s  a l l o c a t i o n  o f  f a u l t  i n  t h e  f i r s t  a c t i o n  i s  n e i t h e r  b i n d i n g  
n o r  e v i d e n c e  i n  t h a t  s e p a r a t e  a c t i o n .

One o t h e r  e f f e c t  s h o u ld  b e  n o t e d .  The b i l l  w ou ld  a l l o w  
t h e  f i n d e r  o f  f a c t  t o  a l l o c a t e  f a u l t  t o  e n t i t i e s  t h a t  t h e  p l a i n t i f f  
c a n n o t  s u e  ( e . g . ,  em p lo y e r s  i n  a w o r k - r e l a t e d  i n j u r y  c o n t e x t ) 23 o r  
who a r e  immune from  l i a b i l i t y  ( e . g . ,  g o v e r n m e n ta l  u n i t s ,  Good 
S a m a r i t a n s ) . The p l a i n t i f f  w ou ld  n o t  b e  a b l e  t o  r e c o v e r  f o r  t h e  
p e r c e n t a g e  o f  s u c h  n o n - p a r t i e s '  f a u l t .

23 T h i s  w ou ld  e x p r e s s l y  o v e r r u l e  t h e  h o l d i n g  o f  t h e  A la s k a  
Suprem e C o u r t  i n  Lake v .  C o n s t r u c t i o n  Mach. . I n c .  787 P . 2d 1027 
(A la sk a  1990).
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SECTION 18: EFFECT OF RELEASE
S e c t i o n  18 f i l l s  i n  a n o t h e r  gap  i n  t h e  c u r r e n t  t o r t  

r e f o rm  law , by  c r e a t i n g  a  new s e c t i o n  r e g a r d i n g  t h e  e f f e c t  o f  a 
s e t t l e m e n t  w i t h  one  o f  two o r  more p o t e n t i a l l y  l i a b l e  p e r s o n s .  The 
b i l l  p r o v i d e s  t h a t  when a  c l a im a n t  s e t t l e s  w i t h  one  t o r t f e a s o r ,  i t  
d o e s  n o t  d i s c h a r g e  t h e  l i a b i l i t y  o f  an yon e  e l s e  f o r  an  i n j u r y  o r  
w ro n g f u l  d e a t h  u n l e s s  a  r e l e a s e  o r  c o v e n a n t  n o t  t o  s u e  o r  n o t  t o  
e n f o r c e  ju d gm en t  e x p l i c i t l y  p r o v i d e s  o t h e r w i s e .  P ro p o s e d  
AS 09.17.091(1). The r e l e a s e  o r  c o v e n a n t  d o e s  d i s c h a r g e  t h e  
s e t t l i n g  t o r t f e a s o r  f rom  a l l  l i a b i l i t y  f o r  c o n t r i b u t i o n  t o  any  
o t h e r  p e r s o n ,  w h ic h  m eans t h a t  no one  e l s e  c a n  l a t e r  c l a im  t h a t  t h e  
s e t t l i n g  p e r s o n  p a i d  t h e  c l a im a n t  t o o  l i t t l e .  P ro p o s e d  
AS 09.17.091(2).

The b i l l  a l s o  p r o v i d e s  t h a t  a  r e l e a s e  o r  c o v e n a n t  n o t  t o  
s u e  o r  e n f o r c e  ju d gm en t  t o  one  p e r s o n  " r e d u c e s  t h e  c l a im "  a g a i n s t  
o t h e r s  who a r e  c i v i l l y  l i a b l e  f o r  t h e  same i n j u r y  o r  w ro n g f u l  d e a t h  
t o  t h e  e x t e n t  o f  a n y  s t i p u l a t e d  amoun t o r  t h e  s e t t l e m e n t  am oun t, 
w h i c h e v e r  i s  g r e a t e r .  P ro p o s e d  AS 09.17.091(1). T h i s  p r o v i s i o n  i s  
am b iguou s  and  p r o b l e m a t i c ,  when r e a d  i n  c o n j u n c t i o n  w i t h  t h e  
am endm en ts t o  AS 09.17.080(a) and  (c) p r o p o s e d  i n  s e c t i o n s  16 and  
17. E s s e n t i a l l y ,  AS 09.17.091 p r o v i d e s  t h a t  t h e  s e t t l e m e n t  o f  one  
t o r t f e a s o r  r e d u c e s  t h e  t o t a l  dam ages t h a t  may b e  r e c o v e r e d  from  
o t h e r s ,  b u t  p r o p o s e d  AS 09.17.080 d i r e c t s  t h e  f i n d e r  o f  f a c t  t o  
d e t e rm i n e  t h a t  t o r t f e a s o r ' s  p e r c e n t a g e  o f  f a u l t .  I t  i s  u n c l e a r  how 
t h e s e  tw o  c o n c e p t s  a r e  t o  b e  r e c o n c i l e d .  Assume t h a t  one  n e g l i g e n t  
p a r t y  s e t t l e s  f o r  $100,000 and  i s  l a t e r  fo u n d  by  a j u r y  t o  b e  50 
p e r c e n t  a t  f a u l t?  t h e  n o n - s e t t l i n g  d e f e n d a n t  i s  50 p e r c e n t  a t  f a u l t  
and  t h e  p l a i n t i f f ' s  t o t a l  dam ages w e re  $300,000. S h o u ld  t h e  
$300,000 b e  r e d u c e d  by  $100,000 b e f o r e  m u l t i p l y i n g  t h e  p e r c e n t a g e s  
o f  f a u l t ?  I f  s o ,  t h e  n o n - s e t t l i n g  d e f e n d a n t  g e t s  t h e  b e n e f i t  o f  
t h e  s e t t l e m e n t  tw i c e ,  by  h a v in g  t h e  t o t a l  d am ages r e d u c e d  and  
h a v i n g  i t s  f a u l t  d e c r e a s e d  by  t h e  p e r c e n t a g e  a l l o c a t e d  t o  t h e  
s e t t l i n g  p a r ty ?  i t  p a y s  o n l y  50 p e r c e n t  o f  $200,000, i n s t e a d  o f  50 
p e r c e n t  o f  t h e  t o t a l  d am ages , by  v i r t u e  o f  t h e  s e t t l e m e n t  " r e d u c i n g  
t h e  c l a im "  o f  t h e  p l a i n t i f f .  I f  t h a t  i s  n o t  t h e  i n t e n t ,  t h e n  
c l e a r e r  l a n g u a g e  s h o u l d  b e  u s e d  t o  e x p l a i n  how a l l o c a t i o n  o f  f a u l t  
o f  s e t t l i n g  p a r t i e s  i s  t o  mesh w i t h  g i v i n g  c r e d i t  t o  n o n - s e t t l i n g  
d e f e n d a n t s  f o r  t h e  s e t t l e m e n t s  o f  o t h e r s .
SECTION 21: LIMITATION ON AWARDS OF PREJUDGMENT INTEREST

S e c t i o n  21 a d d s  a new s u b s e c t i o n  (c) t o  AS 09.30.070, 
w h ich  a d d r e s s e s  t h e  r a t e  o f  p r e ju d g m e n t  i n t e r e s t  a n d  t h e  d a t e  i t  
b e g i n s  t o  a c c r u e .  The new l a n g u a g e  p r o v i d e s  t h a t  p r e j u d g m e n t  
i n t e r e s t  "may n o t  b e  aw a rd ed  f o r  f u t u r e  e co nom ic  dam ages, f u t u r e  
n o n econom ic  d am age s ,  o r  f o r  p u n i t i v e  d am a g e s . "  The r a t i o n a l e  
b e h i n d  t h i s  c h a n g e  i s  t h a t  i n t e r e s t  i n  f u t u r e  dam ages d o e s  n o t
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" v e s t "  i n  t h e  i n j u r e d  p a r t y  on t h e  d a t e  o f  t h e  i n j u r y  b u t  i s
c o m p e n s a t i o n  f o r  t h e  c o n t i n u i n g  n a t u r e  o f  t h e  i n j u r y . 24
P r e ju d g m e n t  i n t e r e s t  i s  n o t  g e n e r a l l y  a l l o w e d  on p u n i t i v e  damage 
aw a rd s .  S e e  A n d e r s e n  v .  E dw a rd s . 625 P . 2d 282, 289 (A la sk a  1981);
Beech A i r c r a f t  C o rp . v .  H a rv e v . 558 P . 2d 879,888 (A la sk a  1976).
T h i s  s e c t i o n  d o e s  n o t  p r e s e n t  l e g a l  o r  c o n s t i t u t i o n a l  p r o b l e m s .
SECTION 25: CAP ON WRONGFUL DEATH AWARDS

S e c t i o n  25 c r e a t e s  two new s u b s e c t i o n s  t o  AS 09.55.580, 
t h e  s t  i t u t e  t h a t  g o v e r n s  w ro n g f u l  d e a t h  a c t i o n s .  P ro p o s e d  
AS 09 .55 .580(g) w ou ld  c a p  e conom ic  damage r e c o v e r i e s  a t  $10,000 i n  
w ro n g f u l  d e a t h  c a s e s  w h e re  t h e  d e c e a s e d  d i d  n o t  h a v e  a  s u r v i v i n g  
sp  ise ,  m in o r  c h i l d ,  o r  d e p e n d e n t s .  I n  t h i s  s u b s e c t i o n ,  t h e  t e rm  
" d e p e n d e n t "  i s  l i m i t e d  t o  t h e  f o l l o w i n g  r e l a t i o n s h i p s :  " f a t h e r ,
m o th e r ,  c h i l d ,  g r a n d c h i l d ,  o r  s i b l i n g  who i s  d e p e n d e n t  on  t h e  
d e c e a s e d  a t  t h e  t im e  o f  d e a t h . "  P ro p o s e d  AS 09.55 .580(g). T h i s  
d e f i n i t i o n  d i s t i n g u i s h e s  b e tw e e n  r e l a t i v e s  who a r e  d e p e n d e n t  on t h e  
d e c e a s e d  a t  t h e  t im e  o f  d e a t h ,  a n d  t h o s e  who may, o r  p r o b a b l y  w ou ld  
h a v e ,  become d e p e n d e n t  on t h e  d e c e a s e d  a t  some f u t u r e  t im e .  I t  
e x c l u d e s  c o n s i d e r a t i o n  o f  o t h e r s ,  f a m i l y  o r  n o t ,  who a r e  d e p e n d e n t  
on t h e  d e c e a s e d ,  s u c h  a s  a u n t s ,  u n c l e s ,  g r a n d p a r e n t s ,  u n m a r r i e d  
com pan io n s  a n d  t h e i r  c h i l d r e n .  F u r t h e rm o r e ,  t h i s  s e c t i o n  wou ld  
l i m i t  e co n om ic  dam ages e v en  w h e re  t h e  d e c e a s e d  l e a v e s  h e i r s  and  
b e n e f i c i a r i e s ,  i f  t h e y  do  n o t  f i t  w i t h i n  t h e  c a t e g o r y  o f  s p o u s e ,  
m in o r  c h i l d ,  o r  d e p e n d e n t .

T h e s e  c l a s s i f i c a t i o n s  w ou ld  l i m i t  e co n om ic  damage 
r e c o v e r y  i n  a  number o f  a r g u a b l y  m e r i t o r i o u s  s i t u a t i o n s .  An 
ex am p le  m ig h t  b e  an  a d u l t  c h i l d  who i s  s e l f  s u p p o r t i n g ,  b u t  i n  t h e  
e a r l y  s t a g e s  o f  a  d e b i l i t a t i n g  d i s e a s e  a t  t h e  t im e  t h e  p a r e n t  d i e d .  
W h i le  t h a t  p a r e n t  w ou ld  h a v e  b e e n  a b l e  t o  p r o v i d e  s u p p o r t  f o r  t h e  
c h i l d  i n  t h e  l a t e r  s t a g e s  o f  t h e  d i s e a s e  a f t e r  t h e  d i s a b i l i t y  
became r e a l ,  t h e  t o r t f e a s o r  who c a u s e d  t h e  p a r e n t ' s  d e a t h  c o u l d  
in v o k e  t h e  $10,000 c a p  on t h e  g ro u n d  t h a t  t h e  c h i l d  was n o t  
" d e p e n d e n t  on  t h e  d e c e a s e d  a t  t h e  t im e  o f - d e a t h . "  I n  l i g h t  o f  t h e  
p o s s i b i l i t y  t h e  c o u r t  w ou ld  f i n d  t h e  d i s t i n c t i o n s  made by  t h i s  
s e c t i o n  i r r a t i o n a l ,  t h e  s t a t u t e  may n o t  s u r v i v e  due  p r o c e s s  o r  
e q u a l  p r o t e c t i o n  s c r u t i n y .

A d d i t i o n a l l y ,  t h i s  s e c t i o n  w ou ld  w r i t e  i n t o  law  t h e  
p r o p o s i t i o n  t h a t  i t  i s  c h e a p e r  t o  k i l l  som eone t h a n  i t  i s  t o  m e r e ly  
i n j u r e  th em . I n  H an eb u th  v .  B e l l  H e l i c o p t e r  I n t e r n a t i o n a l . 694

24 The c o u r t  h a s  i n d i c a t e d  i n  d i c t a  t h a t  p r e j u d g m e n t  i n t e r e s t  may 
b e  a p p r o p r i a t e  on  an  aw a rd  o f  c o m p e n s a t io n  f o r  l o s t  e a r n i n g  
c a p a c i t y  (w h ich  i n c l u d e s  f u t u r e  in c om e) . H e r t z  v .  B e r z a n s k e , 704 
P . 2d 767, 773 n .9  (A la sk a  1985).
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P . 2d 143, 147 (A la sk a  1984), o u r  c o u r t  a d o p te d  t h e  v iew  o f  f o rm e r  
U .S . Sup rem e C o u r t  J u s t i c e  H a r l a n  who s a i d :  "w h e re  e x i s t i n g  law
im po se s  a  p r im a r y  d u ty ,  v i o l a t i o n s  o f  w h ich  a r e  c o m p e n s a b le  i f  t h e y  
c a u s e  i n j u r y ,  n o t h i n g  i n  o r d i n a r y  n o t i o n s  o f  j u s t i c e  s u g g e s t s  t h a t  
a  v i o l a t i o n  s h o u l d  b e  n o n - a c t i o n a b l e  s im p ly  b e c a u s e  i t  was; s e r i o u s  
enough  t o  c a u s e  d e a t h .  On t h e  c o n t r a r y ,  t h a t  r u l e  h a s  b e en  
c r i t i c i z e d  e v e r  s i n c e  i t s  i n c e p t i o n  and  d e s c r i b e d  i n  t e rm s  s u c h  a s  
' b a r b a r o u s . ' "

C o n s i d e r  t h i s  ex am p le :  a  n e g l i g e n t  d r i v e r  on  a  r em o te
h ig hw ay  c r o s s e s  t h e  c e n t e r l i n e  and  c o l l i d e s  w i t h  a n o t h e r  v e h i c l e .  
The n e g l i g e n t  d r i v e r  i s  e s s e n t i a l l y  u n i n j u r e d  b u t  t h e  o t h e r  d r i v e r  
i s  b a d l y  i n j u r e d .  T h e r e  a r e  no w i t n e s s e s .  The n e g l i g e n t  d r i v e r  
r e c o g n i z e s  t h e  i n j u r e d  p a r t y  and  r e a l i z e s  t h a t  t h e  p e r s o n  i s  a  
tw e n ty - o n e  y e a r  o l d  u n m a r r i e d  woman w i t h o u t  a n y  d e p e n d e n t s .  The 
n e g l i g e n t  d r i v e r  b e l i e v e s  t h a t  i f  h e  r u s h e s  t h i s  p e r s o n  t o  a  
h o s p i t a l ,  o r  a c t s  q u i c k l y  t o  o b t a i n  m e d ic a l  a i d ,  t h e  v i c t i m  w i l l  
s u r v i v e ,  b u t  w i t h  p e rm a n e n t  i n j u r i e s .  The n e g l i g e n t  d r i v e r  a l s o  
b e l i e v e s  t h a t  i f  h e  d e l a y s  i n  o b t a i n i n g  t r e a tm e n t ,  t h e  v i c t im  w i l l  
p r o b a b l y  d i e .  P ro p o s e d  AS 09.55.580(g) w ou ld  t e m p t  t h e  n e g l i g e n t  
d r i v e r  t o  l e t  t h e  v i c t i m  d i e  b e c a u s e  i t  w ou ld  s a v e  a  p o t e n t i a l l y  
g r e a t  sum o f  m oney .25

W h ile  t h i s  no d o u b t  s o u n d s  l i k e  an  e x t r e m e  ex am p le ,  i t  i s  
t h e  k i n d  o f  t h i n g  t h a t  d o e s  h ap p en  i n  r e a l  l i f e .  T h e r e  a r e  many 
s i t u a t i o n s  w h e re  a  t o r t f e a s o r  w i l l  h a v e  i t  i n  h i s  o r  h e r  c o n t r o l  t o  
d e c i d e  w h e t h e r  an  i n j u r e d  p e r s o n  l i v e s  o r  d i e s ,  a n d  t h e r e  w i l l  b e  
no  e v i d e n c e  o f  t h e  p r o c e s s  by w h ich  t h a t  d e c i s i o n  was r e a c h e d .  
Even i f  t h e r e  w e re  c l e a r  and  c o n v in c i n g  e v i d e n c e  t h a t  t h e  n e g l i g e n t  
p a r t y  d e l a y e d  g e t t i n g  h e l p  so  t h a t  t h e  v i c t im  d i e d  o f  h e r  i n j u r i e s ,  
t h i s  s e c t i o n  s t i l l  c a p s  econom ic  dam ages a t  $10,000, w h ich  i n  many 
c a s e s  w ou ld  b e  l e s s  money t h a n  t h e  t o r t f e a s o r  w ou ld  h a v e  t o  p ay  i f  
t h e  v i c t i m  s u r v i v e d  w i t h  p e rm an e n t  i n j u r i e s .

The a d d i t i o n  o f  s u b s e c t i o n  (h) t o  AS 09.55.580, w h ich  
p e r m i t s  h i g h e r  aw a rd s  i n  t h e  c a s e  o f  a  " c l a s s  A" o r  " u n c l a s s i f i e d "  
f e l o n y  w ou ld  n o t  c h a n g e  t h i s  a n a l y s i s  i n  many c a s e s .  I n  t h e

25 The c r im i n a l  p e n a l t i e s  do n o t  v a r y  g r e a t l y  b e tw e e n  c r im i n a l l y  
n e g l i g e n t  h o m ic id e  ( th e  p r o b a b l e  c h a r g e  i f  t h e  v i c t im  d i e s )  and  
t h i r d  d e g r e e  a s s a u l t  ( th e  p r o b a b l e  c h a r g e  i f  t h e  v i c t i m  s u r v i v e s  
w i t h  s e r i o u s  i n j u r i e s ) . E i t h e r  c h a r g e  i s  a  c l a s s  "C " f e l o n y ,  w i t h  
t h e  same maximum t e rm  o f  im p r i s o n m en t .  B e c a u s e  i t  w ou ld  b e  
d i f f i c u l t ,  i f  n o t  im p o s s i b l e ,  t o  p r o v e  a  more s e r i o u s  d e g r e e  o f  
h o m ic id e  u n d e r  t h o s e  f a c t s  ( b a r r i n g  a c o n f e s s i o n  t o  t h e  d e l i b e r a t e  
d e l a y  i n  o b t a i n i n g  m e d ic a l  h e l p ) , t h e  c r im i n a l  p e n a l t i e s  w ou ld  n o t  
o f f e r  much d e t e r r e n c e  t o  t h e  p r e f e r e n c e  f o r  d e a t h  t h a t  t h i s  s e c t i o n  
w r i t e s  i n t o  t h e  law .
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ex am p le  g i v e n  a b o v e ,  t h i s  e x c e p t i o n  t o  t h e  c a p  w ou ld  n o t  a p p ly  i f  
t h e  d e a t h  m e r e ly  am oun ted  t o  m a n s l a u g h t e r  o r  c r i m i n a l l y  n e g l i g e n t  
h o m ic id e .  Many w ro n g f u l  d e a t h  s i t u a t i o n s  a r i s e  f rom  o r d i n a r y  
n e g l i g e n c e  —  n o t  c o n d u c t  t h a t  am oun ts  t o  a  f e l o n y ,  s u c h  a s  
c r i m i n a l  n e g l i g e n c e ,  r e c k l e s s n e s s ,  o r  i n t e n t i o n a l  m i s c o n d u c t  —  so  
t h e  $10,000 c a p  w i l l  l i m i t  e co n om ic  dam ages w i t h o u t  e x c e p t i o n .  
M o reov e r ,  w h e re  t h e  e x c e p t i o n  d o e s  a p p l y ,  i t  may b e  m ore a  m a t t e r  
o f  fo rm  t h a n  s u b s t a n c e ,  a s  a  l a w s u i t  a g a i n s t  a  " c l a s s  A" f e l o n  may 
n o t  r e s u l t  i n  an y  a c t u a l  r e c o v e r y  f o r  t h e  v i c t i m  b e c a u s e  t h e  
t o r t f e a s o r  i s  l i k e l y  t o  b e  ju d gm en t  p r o o f ,  an d  s e r v i n g  a  l e n g t h y  
t e rm  i n  p r i s o n . , 26

S e c t i o n  25 o f  t h e  b i l l  w i l l  p r o v i d e  a  f i n a n c i a l  m o t iv e  t o  
l e t  some i n j u r e d  p e o p l e  ( p a r t i c u l a r l y  c h i l d r e n )  d i e  when t h e y  m ig h t  
h a v e  b e e n  s a v e d .  The q u e s t i o n  f o r  t h e  A la s k a  Suprem e C o u r t  u n d e r  
e q u a l  p r o t e c t i o n  a n a l y s i s  w i l l  b e  w h e th e r  t h e  f i n d i n g s  a n d  p u r p o s e  
i n  S e c t i o n  1 c a n  p o s s i b l y  j u s t i f y  s u c h  a  s o c i a l  p o l i c y .  We 
q u e s t i o n  w h e t h e r  t h e  c o u r t  w ou ld  u p h o ld  a  law  t h a t  c r e a t e s  a  
f i n a n c i a l  i n c e n t i v e  t o  a l l o w  someone t o  d i e  —  e s p e c i a l l y  when t h e  
b e n e f i t s  o f  t h e  l e g i s l a t i o n  a r e  a p p a r e n t l y  so  s l i g h t .  S ee  
H an ebu th ,  694 P . 2d a t  147.
SECTION 26: ABOLISHING RULE 82 FEE AWARDS TO PREVAILING PARTIES IN

TORT CASES
R u le  82 o f  t h e  A la s k a  R u l e s  o f  C i v i l  P r o c e d u r e  p r e s e n t l y  

p r o v i d e s  a  schem e t h a t  s e t s  t h e  am oun t a  p r e v a i l i n g  p a r t y  may 
o b t a i n  f o r  a t t o r n e y ' s  f e e s  i n  a  c i v i l  a c t i o n ,  u n l e s s  t h e  p a r t i e s  
a g r e e  o t h e r w i s e .  The amount o f  a t t o r n e y ' s  f e e s  t h a t  may b e  aw a rd ed  
i s  a f f e c t e d  by  w h e th e r  t h e  c a s e  was u n c o n t e s t e d  o r  c o n t e s t e d ,  and  
i f  c o n t e s t e d ,  w h e th e r  i t  was c o n c l u d e d  w i t h  o r  w i t h o u t  t r i a l .  The 
r u l e  was r e c e n t l y  c h a n g ed  by  t h e  A la s k a  Sup rem e C o u r t ,  e f f e c t i v e  
J u l y  15, 1993, a f t e r  much w o rk  and  d e b a t e  t h a t  i n c l u d e d

26 S u b s e c t i o n  (h) , a s  w r i t t e n ,  w i l l  a l s o  l e a d  t o  c o n f u s i o n  i n  i t s  
a p p l i c a t i o n  s i n c e  i t  d o e s  n o t  s p e c i f y  w h e t h e r  a c r i m i n a l  c o n v i c t i o n  
f o r  a  f e l o n y  i s  a  n e c e s s a r y  p r e r e q u i s i t e  t o  an  aw a rd  a b o v e  t h e  
$10,000 l i m i t .  T h i s  i s  i n  c o n t r a s t  t o  t h e  e x i s t i n g  p r o v i s i o n  o f  
AS 09.17.030 w h ich  l i m i t s  t h e  r e c o v e r y  o f  a  p e r s o n  who i s  i n j u r e d  
i n  t h e  c om m is s io n  o f  a f e l o n y  —  b u t  o n l y  i f  t h e  p e r s o n  i s  f i r s t  
c o n v i c t e d  o f  t h a t  c r im e .  S u b s e c t i o n  (h) s h o u ld  b e  amended t o  
p r o v i d e  f o r  a  b u r d e n  o f  p r o o f  on t h e  c r i m i n a l  c o n d u c t ,  an d  g u id a n c e  
s h o u l d  b e  g i v e n  a b o u t  how t h i s  e x c e p t i o n  i s  t o  b e  l i t i g a t e d  i n  t h e  
c o n t e x t  o f  a c i v i l  w ro n g f u l  d e a t h  a c t i o n .
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i t s  e v a l u a t i o n  by  a  c o m m i t t e e  o f  p r a c t i t i o n e r s  from  a ro u n d  t h e  
s t a t e . 27

S e c t i o n  26 o f  t h e  b i l l  w i l l  a c t  t o  r e p e a l  R u le  82 i n  t h e  
c o n t e x t  o f  c i v i l  a c t i o n s  f o r  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  
damage r e l a t e d  t o  o r  a r i s i n g  o u t  o f  f a u l t .  P ro p o s e d  AS 09.60.010. 
The c o u r t s  w i l l  b e  b a r r e d  from  aw a rd in g  a t t o r n e y ' s  f e e s  i n  s u c h  
c a s e s ,  u n l e s s  a u t h o r i z e d  by  s t a t u t e  o r  a g r e em e n t  b e tw e e n  t h e  
p a r t i e s .  The A la s k a  Suprem e C o u r t  g e n e r a l l y  d o e s  n o t  t a k e  a  f o rm a l  
p o s i t i o n  w i t h  r e s p e c t  t o  l e g i s l a t i o n .  N e v e r t h e l e s s ,  we u n d e r s t a n d  
t h a t  t h e  c o u r t  h a s  f o r m a l l y  o p p o sed  t h e  b i l l ' s  a b o l i t i o n  o f  R u le  82 
i n  t h e  t o r t  c o n t e x t .  I t  i s  n o t e w o r t h y  t h a t  many t o r t  r e f o rm  
e f f o r t s  i n  o t h e r  s t a t e s  s e e k  t o  c r e a t e  a t t o r n e y  f e e  p r o v i s i o n s  l i k e  
R u le  82, r a t h e r  t h a n  r e p e a l  them .
CONCLUSION

From o u r  p e r s p e c t i v e ,  t h e  s e c t i o n s  o f  t h e  b i l l  n o t  
e x p l i c i t l y  a d d r e s s e d  i n  t h i s  l e t t e r  do n o t  p r e s e n t  l e g a l  o r  
c o n s t i t u t i o n a l  d i f f i c u l t i e s .  Thank  you f o r  t h e  o p p o r t u n i t y  t o  
p r e s e n t  o u r  com ments. P l e a s e  f e e l  f r e e  t o  c o n t a c t  u s  i f  you  h a v e  
f u r t h e r  q u e s t i o n s .

V e ry  t r u l y  y o u r s ,
BRUCE M. BOTELHO
ATTORNEY GENERAL

By:

By:

BMB: SDC:J F :p ch
c c :  Raga E lim , L e g i s l a t i v e  L i a i s o n

D ebo rah  B eh r, AAG

27 A p o l l  o f  a l l  A l a s k a  p r a c t i t i o n e r s  was c o n d u c t e d  by  t h e  
c o m m i t t e e  p r i o r  t o  t h e  amendment t o  R u le  82. The m a j o r i t y  o f  t h e  
p r a c t i t i o n e r s  who r e s p o n d e d  v o t e d  t o  e i t h e r  l e a v e  t h e  p r i o r  r u l e  
a l o n e  o r  r e p e a l  t h e  w ho le  c o n c e p t .  The p r o p o s e d  amendment a d o p t s  
t h e  l a t t e r  v iew .

C \ u n

Trim F o rb e s
A s s i s t a n t  A t t o r n e y  G e n e r a l

A s s i s t a n t  A t t o r n e y  G e n e r a l
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The H o n o ra b le  B r i a n  P o r t e r  
A la s k a  House o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l ,  Room 516 
J u n e a u ,  A la s k a  99801-1182

Re: HB 292. T o r t  R efo rm
D ea r  R e p r e s e n t a t i v e  P o r t e r :

A la s k a n s  f o r  L i a b i l i t y  R efo rm  a s k e d  me t o  make a  q u i c k  
r e v . c w  (b e c au se  t h a t  i s  a l l  t h e  t im e  a p p a r e n t l y  a v a i l a b l e )  and  
o f f e r  y o u  my t h o u g h t s  w i t h  r e s p e c t  t o  t h e  A t t o r n e y  G e n e r a l ' s  
l e t t e r  a s  i t  r e l a t e s  t o  t h e  s t a t u t e  o f  r e p o s e  p r o p o s e d  i n  t h e  new 
T o r t  R efo rm  B i l l ,  HB 292.

F i r s t ,  I  b e l i e v e  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  
a c c u r a t e l y  s e t s  f o r t h  t h e  s t a n d a r d  o f  r e v i e w  by w h ich  t h e  A la s k a  
Supreme C o u r t  w i l l  j u d g e  t h i s  l e g i s l a t i o n ,  an d  p a r t i c u l a r l y  t h e  
s t a t u t e  o f  r e p o s e .  B e c au se  t h e  C o u r t  a d d r e s s e d  a  s t a t u t e  o f  
r e p o s e  b e f o r e ,  i n  T u r n e r  C o n s t r u c t i o n , t h e  a p p l i c a b l e  law  i s  
f a i r l y  p r e d i c t a b l e .  Our Supreme C o u r t  w i l l  f i n d  t h a t  w h i l e  a 
c l a s s i f i c a t i o n  o f  i n d i v i d u a l s  i s  i n v o lv e d ,  t h e r e  i s  no s u s p e c t  
c l a s s  i n v o l v e d .  Thus, t h e  s t a t u t e  o f  r e p o s e  wou ld  b e  e v a l u a t e d  
u n d e r  a  " f a i r  and  s u b s t a n t i a l  r e l a t i o n s h i p "  t e s t .  The C o u r t  w i l l  
f i n d  t h a t  t h e  S t a t e  h a s  a  l e g i t i m a t e  g o v e rn m e n ta l  p u r p o s e  
e n a c t i n g  t h i s  l e g i s l a t i o n  and  i t  t h e n  w i l l  e n g ag e  i n  a  b a l a n c i n g  
t e s t  a s  i t  d i d  i n  T u r n e r . The q u e s t i o n  i s :  Does t h i s  s t a t u t e  o f
r e p o s e  d i f f e r  s u f f i c i e n t l y  f rom  t h e  s t a t u t e  r e j e c t e d  i n  t h e  
T u r n e r  c a s e ,  and  h a s  t h e  i n s u r a n c e ,  econom ic  and  p o l i t i c a l  
c l im a t e  c h a n g ed  s u f f i c i e n t l y  t o  c o n v in c e  t h e  C o u r t  t o  a p p ro v e  
t h i s  s t a t u t e  o f  r e p o s e?  W ith  a  few  m o d i f i c a t i o n s  t o  a l l e v i a t e  
some u n f a i r  r e s u l t s ,  I  t h i n k  o u r  C o u r t  w ou ld  f i n d  t h e  p r o p o s e d  
s t a t u t e  o f  r e p o s e  c o n s t i t u t i o n a l .

The A t t o r n e y  G e n e r a l ' s  o f f i c e  s u g g e s t s  w ha t i s  
o b v i o u s l y  t r u e  w i t h  r e s p e c t  t o  a sh ow ing  o f  h a r d  f a c t s  t o  j u s t i f y  
t h e  p u r p o s e  and  o b j e c t i v e  o f  t h e  s t a t u t e  -- f a c t s  w i l l  h a v e  t o  b e  
m u s t e r e d  t o  d e m o n s t r a t e  t h a t  t h e r e  i s  a r e a l  p ro b lem  t h a t  w i l l  
r e a l l y  b e  s o l v e d ,  a t  l e a s t  i n  p a r t ,  by  t h i s  l e g i s l a t i o n .
However, c o n t r a r y  t o  t h e  p o s i t i o n  s e t  f o r t h  i n  t h e  A t t o r n e y
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G e n e r a l ' s  l e t t e r ,  I  b e l i e v e  h a r d  f a c t s  j u s t i f y  t h i s  l e g i s l a t i o n .  
The A la s k a n s  f o r  L i a b i l i t y  R efo rm  c an  m u s t e r  s p e c i f i c  f a c t s  a n d  
e x am p le s  t o  d e m o n s t r a t e ,  e v en  more c l e a r l y  t o d a y  t h a n  c o u l d  b e  
done  i n  1988, t h a t  t h e r e  i s  a  r e l a t i o n s h i p  b e tw e e n  i n s u r a n c e  
p rem ium s and  t o r t  r e f o rm .  More im p o r t a n t l y ,  t h e r e  i s  a  d i r e c t  
r e l a t i o n s h i p  b e tw e en  t o r t  r e f o rm  g e t t i n g  i n s u r e r s  t o  w r i t e  
b u s i n e s s  i n  A la sk a ,  t h e r e b y  c r e a t i n g  p rem ium  c o m p e t i t i o n  w h ic h  o f  
c o u r s e  i s  e s s e n t i a l  t o  k e e p in g  r a t e s  down and  a f f o r d i n g  t h e  
c i t i z e n s  o f  A la s k a  f a i r  r a t e s  f o r  i n s u r a n c e .

On p ag e  7 o f  t h e  A t t o r n e y  G e n e r a l ' s  o p i n i o n  l e t t e r ,  t h e  
a rg um en t i s  made t h a t  t h e r e  w ou ld  b e  l i t t l e  e f f e c t  on i n s u r a n c e  
r a t e s  b e c a u s e  A la s k a  h a s  so  few  r e s i d e n t s  com pa red  t o  t h e  r e s t  o f  
t h e  U n i t e d  S t a t e s .  T h i s  a n a l y s i s  i s  m i s g u id e d .  The q u e s t i o n  i s  
n o t  how much im p a c t  we w ou ld  h a v e  on t h e  n a t i o n a l  m a rk e t ,  b u t  
r a t h e r  w h e th e r  we c a n  c o n v in c e  an  a l r e a d y  v e r y  r e l u c t a n t  
i n s u r a n c e  i n d u s t r y  t o  b r i n g  i n s u r a n c e  t o  t h i s  sm a l l  p o p u l a t i o n  
l o c a t e d  i n  a  r em o te  a r e a .  We c an  o n ly  a c h i e v e  f a i r  i n s u r a n c e  
r a t e s  f o r  o u r  r e s i d e n t s  i f  we c a n  g e t  i n s u r a n c e  c om pan ie s  t o  do 
b u s i n e s s  h e r e .  From my e x p e r i e n c e  a s  an  i n s u r a n c e  d e f e n s e  
law y e r ,  I  c a n  t e l l  y o u  t h a t  i n s u r e r s ,  e s p e c i a l l y  a f t e r  t h e y  h a v e  
s e e n  a few  v e r d i c t s  i n  t h e  $60 m i l l i o n  r a n g e  ( t h a n k f u l l y  i t  was 
r e v e r s e d ) ,  f l a t  r e f u s e  t o  do b u s i n e s s  i n  A l a s k a .  The S t a t e  n e e d s  
t o  do e v e r y t h i n g  i t  c a n  t o  c o n v in c e  a  r e l u c t a n t  n a t i o n a l  a n d  
i n t e r n a t i o n a l  i n s u r a n c e  i n d u s t r y  t h a t  A la s k a  i s  l e g i s l a t i v e l y  a n d  
j u d i c i a l l y  s t a b l e  enough  t o  w a r r a n t  b r i n g i n g  t h e i r  b u s i n e s s  h e r e .  
W i th o u t  t h a t  b u s i n e s s ,  we w i l l  n e v e r  a c h i e v e  f a i r  i n s u r a n c e  r a t e s  
f o r  anyon e .

One p e r s o n a l  ex am p le  i s  my own f i r m ' s  m a l p r a c t i c e  
i n s u r a n c e .  Abou t t h r e e  o r  f o u r  y e a r s  ago  ( th e  l a s t  t im e  I  was 
i n v o l v e d  i n  t h e  a c t u a l  p r o c u r e m e n t  o f  i n s u r a n c e  f o r  t h e  f i r m ) , we 
h ad  no c h o i c e  a b o u t  w h ich  i n s u r e r  t o  go w i t h .  T h e re  was o n l y  one  
w r i t i n g  b u s i n e s s  i n  t h e  S t a t e  o f  A la s k a  a t  t h a t  t im e .

T h e re  a r e  e x am p le s  o f  u n f a i r n e s s  f o r  an y  s t a t u t e  o f  
l i m i t a t i o n s .  One i n d i v i d u a l  c a n  r e c o v e r  b e c a u s e  h e  was i n j u r e d  
one  day  a f t e r  someone e l s e .  T h a t  seem s u n f a i r ,  b u t  t h e  b e n e f i t s  
o f  f i n a l i t y  an d  p r e d i c t a b i l i t y  o u tw e ig h  t h a t  u n f a i r n e s s .  The 
r e a l  d i f f e r e n c e  b e tw e e n  e x i s t i n g  s t a t u t e s  o f  l i m i t a t a i o n  a n d  t h e  
p r o p o s e d  s t a t u t e  o f  r e p o s e  i s  t h e r e  i s  o n l y  a  l i m i t e d  ( f o r e i g n  
b o d i e s  l e f t  i n  p a t i e n t s )  " d i s c o v e r y  r u l e "  f o r  t h e  p r o p o s e d  
s t a t u t e  o f  r e p o s e .  I  b e l i e v e  much o f  t h e  r i s k  o f  
u n c o n s t i t u t i o n a l i t y  c o u ld  b e  a l l e v i a t e d  by  e x p a n d in g  t h i s  l i m i t e d  
d i s c o v e r y  r u l e  t o  i n c l u d e  t o x i c  t o r t  c a s e s ,  i n c l u d i n g  a s b e s t o s i s  
c a s e s ,  s u c h  a s  was done  by  t h e  K an sa s  L e g i s l a t u r e .
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I  d o  n o t  t h i n k  t h e  e x a m p l e s  a b o u t  s a d d l e b a g  g a s  t a n k s  
a r e  a  p r o b l e m .  On e v a l u a t i o n ,  i t  i s  c l e a r  t h a t  t h e  a l r e a d y-  
e x i s t i n g  e x c e p t i o n s  i n  t h i s  p r o p o s e d  l e g i s l a t i o n  w o u l d  a l l o w  
i n d i v i d u a l s  who a r e  i n j u r e d  e v e n  a f t e r  a  s i x - y e a r  p e r i o d  o f  
r e p o s e  b e c a u s e  o f  d e f e c t s  i n  " t h e  s a d d l e b a g  g a s  t a n k s "  w o u l d  b e  
a l l o w e d  t o  r e c o v e r .  The  v e r y  n a t u r e  o f  t h e  t o r t  r e v e a l e d  i n  t h e  
o l d  P i n t o  c a s e s  was m i s r e p r e s e n t a t i o n  a n d  i n t e n t i o n a l  
c o n c e a l m e n t .  The  f a c t  i s ,  i f  a  m a n u f a c t u r e r  o f  a u t o m o b i l e s  p u t s  
d a n g e r o u s  g a s  t a n k s  o n  i t s  c a r s ,  o n e  c a n  r e a s o n a b l y  e x p e c t  t h em  
t o  go  boom d u r i n g  a  s i x - y e a r  p e r i o d  o f  u s e .  I f  o t h e r  c a r s  go  
boom a f t e r  s i x  y e a r s  p a s s ,  a n d  a  c o v e r  up  i s  r e v e a l e d ,  t h o s e  
i n d i v i d u a l s  w o u l d  b e  a l l o w e d  t o  r e c o v e r .

A t  p a g e  9 o f  t h e  A t t o r n e y  G e n e r a l ' s  o p i n i o n  l e t t e r ,
AS 09 .10 .120 i s  r e f e r e n c e d  a s  s e t t i n g  f o r t h  a  s p e c i a l  s i x - y e a r  
s t a t u t e  o f  l i m i t a t i o n s  a p p l i c a b l e  w h e r e  t h e  S t a t e  i s  t h e  
p l a i n t i f f .  F r a n k l y ,  a l l  o f  t h e  A t t o r n e y  G e n e r a l ' s  a r g u m e n t s  o f  
p o t e n t i a l  u n f a i r n e s s  c a n  b e  a p p l i e d  t o  a r g u e  t h a t  t h e  S t a t e ' s  
s p e c i a l  s i x - y e a r  s t a t u t e  o f  l i m i t a t i o n s  w o u l d  b e  u n c o n s t i t u ­
t i o n a l .  C l e a r l y ,  a  s p e c i a l  c l a s s  w a s  c r e a t e d  a n d  e q u a l  
p r o t e c t i o n  a r g u m e n t s  c o u l d  b e  r a i s e d .  F o r  e x am p l e ,  a  l i t t l e  o l d  
l a d y  w a l k s  b y  a  b u i l d i n g  w h i c h  c o l l a p s e s  a n d  c r u s h e s  h e r  l e g s .
S h e  f i l e s  a  c l a i m  two  y e a r s  a n d  o n e  d a y  I c . t e r .  I t  i s  b a r r e d  b y  
t h e  e x i s t i n g  tw o - y e a r  s t a t u t e  o f  l i m i t a t i o n s .  Howeve r ,  t h e  S t a t e  
h a s  a n o t h e r  f o u r  y e a r s  i n  w h i c h  t o  b r i n g  a  c l a i m  f o r  d am a g e s  t h e  
f a l l i n g  b u i l d i n g  c a u s e d  t o  t h e  S t a t e ' s  s n o w p l o w i n g  e q u i p m e n t  u p o n  
w h i c h  p a r t  o f  t h e  c o l l a p s e d  b u i l d i n g  f e l l .  The p o i n t  h e r e  i s  n o t  
t o  b e  c r i t i c a l  o f  t h e  e x i s t i n g  s t a t u t e ,  b u t  r a t h e r  t o  p o i n t  o u t  
t h a t  e x a m p l e s  c a n  b e  c r e a t e d  m a k i n g  a n y  l im a  t a t i o n s  s t a t u t e  s e em  
u n f a i r .

W i t h  m i n o r  m o d i f i c a t i o n s  t o  a c c om m od a t e  t o x i c  t o r t  
c l a i m s ,  I  t h i n k  t h e  A l a s k a  S u p r em e  C o u r t  w o u l d  f i n d  t h e  p r o p o s e d  
s t a t u t e  o f  r e p o s e  c o n s t i t u t i o n a l .

I  h o p e  t h i s  memo i s  o f  a s s i s t a n c e .

V ery  t r u l y  y o u r s ,

MEW:cte
f :\home\mew\porter
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M arch  1 1 ,  1994

th e  H o n o ra b le  B r i a n  P o r t e r  v ia  FACSIM ILE
House J u d i c i a r y  c om m it te e  4 6 5 -3 8 1 43 1 1 1  c  S t r e e t  .
A n ch o rag e , a x  9 9 5 0 3
Re: HB 292
D e a r R e p r e s e n t a t i v e  P o r t e r :

I  h a v e  h ad  a  v e r y  b r i e f  o p p o r t u n i t y  t o  r e v ie w  t h e  
D epa rtm en t o f  Law»s le n g t h y  l e t t e r  d a te d  M arch  a ,  1 9 9 4 ,  
W hich c o n s id e r s  v a r i o u s  p o r t i o n s  o f  HR 2 9 2 ,

B ecau se  I  h a v e  v e r y  l i t t l e  t im e , my comments a r e  
n e c e s s a r i l y  b r i e f .

i t  a p p e a r *  t h a t  t b o  o n ly  s e c t i o n  p o s in g  s e r i o u s  
c o n c e rn  t o  t h e  D e p a r t r / in t  o f  Law i s  t h e  s t a t u t e  o f  
r e p o s e .  E s s e n t i a l l y ,  t h e  D epa rtm en t o f  la w  t a k e s  i s s u e  
w ith  t h e  s t a t u t e  o f  r e p o s e ,  and f u r t h e r  c o n c lu d e s  t h a t  
o u r  Sup rem e C o u r t  n o u ld  h o ld  t h a t  p r o v i s i o n  
u n c o n s t i t u t i o n a l .  I  w i l l  le a v e  t h e  c o n s t i t u t i o n a l  la w  
a rg um en ts  t o  o t h e r s ,  a s  7  u n d e rs ta n d  y o u  a r e  r e c e i v i n g  
a d d i t i o n a l  com m en ts .

C o n c e rn in g  t h e  g e n e r a l  id e a  o f  a  s t a t u t e  o f  r e p o s e ,  
i t  i s  my o p in io n  t h a t  a  s t a t u t e  O f r e p o s e ,  p e r  s e ,  w ou ld  
n o t  b e  u n c o n s t i t u t i o n a l . The id e a  b e h in d  th o  s t a t u t e  o f  
r e p o s e  i s  t o  p r o v id e  c e r t a i n t y  and  f i n a l i t y ,  and t o

«mwi'* brand fax transmittal mrnno 75711 no** ► dw _r --Manifrlb.Annif . ™ " QJ> .- t . ,CO. ------ —
Ot*. fawn*#

P*x§ ' ------- -——.'Sail-
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a v o id  t h e  m u l t i p l e  p ro b le m s  a s s o c i a t e d  w i t h  l i t i g a t i n g  
a c la im  w ith  s t a l e  e v id e n c e , Z m y s e l f  h a v e  d e fe n d e d  
num erous c la im s  i n v o lv i n g  e v id e n c e  u pw a rd *  o f  3 0  y e a r s  
o l d .  As a  p r a c t i c a l  m a t t e r ,  a  f u l l  an d  f a i r  t r i a l  on  
such  s t a l e  e v id e n c e  i a  im p o s e Ib i s .  s p e c i f i c a l l y ,  I  
w ou ld  r e f e r  t o  DBS l i t i g a t i o n ,  w h ich  t h e  D e p a rtm en t o f  
L av  r e f e r s  t o  i n  i t s  a n a l y s i s .  H a v in g  d e fe n d e d  a  m a jo r  
d ru g  m a n u fa c tu r e r  su ed  i n  n um e rou s  su ch  a c t i o n s , x c a n  
s t a t e  u n e q u i v o c a l ly  my e x p e r ie n c e  t h a t  t h a t  l i t i g a t i o n  
d id  n o t  r e s u l t  i n  a n y  m e a s u ra b le  r e c o v e r y  f o r  a n y  o f  t h e  
c la im a n t s .  R a t h e r ,  t h e  t r u e  w in n e r s  i n  t h a t  l i t i g a t i o n  
a p p e a re d  t o  me t o  b e  t h e  la w y e r s .

I n  a d d i t i o n  t o  DBS l i t i g a t i o n  (w h ic h  w as l a r g e l y  
c o n c lu d e d  f o u r  t o  f i v e  y e a r s  a g o ) ,  a  s u b s t a n t i a l  p o r t i o n  
o f  my p r a c t i c e  i s  p r o d u c t  l i a b i l i t y  d e fe n s e .  Zn 

• p a r t i c u l a r ,  I  h a v e  d e fe n d e d  c a s e s  i n v o lv i n g  p r o d u c t s  
m a n u fa c tu re d  o v e r  3 0  y e a r s  a g o , and  d e s ig n e d  w e l l  b e f o r e  
t h a n . By t h e  t im e  su c h  c la im *  a r e  b r o u g h t ,  t h e  
d e s ig n e r s  a r e  u s u a l l y  d e c e a s e d , and  t h e  c o r p o r a t e  
r e c o r d s  a r e  s k e t c h y  a t  b e s t .  I t  i s  my o p in i o n  t h a t  
m is s in g  e v id e n c e  m akes i t  im p o s s ib le  t o  h a v e  a  f a i r  
t r i a l .  M o re o v e r , i n  p r o d u c t  l i a b i l i t y  c a s e s ,  A la s k a  
law  e f f e c t i v e l y  p la c e s  t h e  b u rd e n  on  t h e  m a n u fa c t u r e r  t o  
p r o v e  a  n e g a t i v e  —  t h a t  i s ,  t h a t  t h e  p r o d u c t  i s  n o t  
d e f e c t i v e .  W ith o u t  e v id e n c e  a v a i la b le *  t o  i t ,  a  
m a n u fa c tu r e r  s im p ly  c a n n o t  m ee t t h a t  b u rd e n  o f  p r o o f .

W h i le  a rg um en ts  may b e  made t h a t  a  s t a t u t e  o f  
r e p o s e  o f  s i x  y e a r s  i e  t o o  s h o r t ,  i t  i s  my o p in i o n  t h a t  
some s t a t n t e  o f  r e p o s e  i s  an  e s s e n t i a l  e le m e n t  o f  o u r
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t o r t  la w . S t a t u t e s  o f  r e p o s e  h a v e  b e e n  a ro u n d  f o r  many 
y e a r s  and  i n  many j u r i s d i c t i o n * .  T h ey  s e r v e  a  u s e f u l  
and  im p o r t a n t  f u n c t i o n .

W ith  r e s p e c t  t o  t h e  r e m a in in g  i t e m s  o f  HB 2 9 2 ,  i t  
d o e s  n o t  a p p e a r  t h a t  t h e  D ep a rtm en t o f  L a v  b e l i e v e s  them  
t o  b e  in s u rm o u n ta b ly  p r o b le m a t i c .  X w ou ld  n o t e  t h a t  t h e  
a n a ly s i s  a t  p a g e  3 5  c o n c e rn in g  a b o l i t i o n  o f  R u le  82  
seem s in c o m p le t e .  I n  p a r t i c u l a r ,  t h i s  d i s c u s s i o n  
ig n o r e s  t h a t  f a c t  t h a t  HB 2 9 2  c o n t a in s  a  p r o v i s i o n  f o r  
an  o f f e r  o f  ju d g m e n t . R e p la c em e n t o f  R u le  8 2  w i t h  t h e  
e f f e c t i v e  o f f e r  o f  ju d g v ^ . t  m eans t h a t  a  p a r t y  who lm  
r e a s o n a b le  i n  h i s  o r  h e r  s e t t le m e n t  p o s i t i o n  w i l l  b e  
c om pen sa ted  f o r  a c t u a l  a t t o r n e y s *  f e e s  and  c o s t s  a t  t h e  
e x p en se  o f  an  u n r e a s o n a b le  p a r t y .  T h is  i s  much m o re  
e f f e c t i v e  th a n  t h e  c u r r e n t  R u le  8 2  schem e , and  i s  m o re  
a k in  t o  a t t o r n e y s '  f e e s  p r e v i s i o n s  p ro p o s e d  b y  o t h e r  
s t a t e s  i n  t h e i r  t o r t  r e f o rm  e f f o r t s .  I t  a l s o  i s  
s p e c i f i c a l l y  d e s ig n e d  t o  f o r c e  p a r t i e s  an d  t h e i r  
a t t o r n e y s  t o  r e a l i s t i c a l l y  e v a lu a t e  t h e i r  c a s e s ,  o r  b e a r  
s t i f f  c o n s e q u e n c e s . I  c a n n o t  im a g in e  a n y o n e  w o u ld  
b e l i e v e  t h a t  t o  b e  a n  u n d e s i r a b le  g o a l .

F i n a l l y ,  t h e r e  a p p e a rs  t o  b e  some c o n fu s io n  
c o n c e rn in g  t h e  l i m i t a t i o n  on  p e c u n ia r y  lo s s *  i n  w r o n g fu l 
d e a th  c a s e s .  T h a t  l i m i t a t i o n  a p p l i e s  o n ly  t o  s i t u a t i o n s  
w here t h e  d e c e d e n t  le a v e s  n o  d e p e n d e n ts , s p o u s e  o r  
c h i l d r e n .  The l i m i t a t i o n  a p p l i e s  o n ly  t o  p e c u n ia ry . 
I o b b .  T h e re  i s  n o  l i m i t a t i o n  o n  n o n -rB tP P n ia g y  l o a * -  
T h u a , e v e n  w h e re  a d e c e d e n t  le a v e s  n o  d e p e n d e n ts , spouse 
o r  c h i l d r e n ,  a  c la im  c o u ld  b e  b ro u g h t  o n  b e h a l f  o f
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c e r t a i n  s u r v i v o r *  f o r  n o n ~ e c o n o * ic  dam ages , w h ich  w o u ld  
th e n  b e  capped  a t  $ 5 0 0 , 0 0 0 .

I  n u s t  s t r e s s  t h a t  t h e  a b o v e  was h u r r i e d l y  
d ic t a t e d *  I  w ou ld  b e  h a p p y  t o  d i s c u s s  an y  o f  t h e  a b o v e , 
o r  an y  o t h e r  a s p e c t  o f  t h e  D ep a rtm en t o f  L aw 's  l e t t e r  i r  
g r e a t e r  d e t a i l .  P le a s e  f e e l  f r e e  t o  c o n t a c t  » e  any  t i n e  
s h o u ld  y o u  w is h  t o  d o  b o *

V e r y  t r u l y  y o u r s ,

BHJ/ajw
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March 11, 1994

VIA FACSIMILE
The Honorab le  B r ia n  P o r t e r  
House o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i to l ,  Room 118 
Juneau , A la ska  99801-1182
Re: House B i l l  292
Dear Mr* P o r t e r :
I  h ave rev iew ed  House B i l l  292 a s  o r i g i n a l l y  p roposed, t h e  A t to rn ey  
G en e ra l ' s March 8 t 1994, o p in io n  r e f e r e n c in g  House B i l l  292 and th e  
c a s e  o f  T u rn e r  C o n s t ru c t io n .  I n c .  v. S c a l e s . 752 P .2d 467 (Alaska 
1968).
X am, t h e r e f o r e ,  o f t h e  o p in io n  t h a t  a l l  s e c t i o n s  o f  House B i l l  292 
w i l l  b e  h e ld  c o n s t i t u t i o n a l .  S p e c i f i c a l l y ,  t h e  s t a t u t e  o f  rep o se  
com p l ie s  w i th  a l l  re q u i r em en ts  s e t  f o r t h  i n  T u rn e r v . S ca le s . .
In  Turn at* v .  S c a le s  t h e  A laska  Supreme Court s t r u c k  t h e  s ix- y e a r  
s t a t u t e  o f  r e p o s e  b e c au se  o f  t h e  r e s t r i c t i v e  n a tu r e  o f  t h e  s t a t u t e .  
I  b e l i e v e  House B i l l  292 rem ed ies  t h e  j u s t i c e s ' - conce rn s  by 
b ro ad en in g  t h e  s t a t u t e  o f  re p o s e .
Very t r u l y  you rs ,
BISS & HOLMES
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M arch 11, 1994
R e p r e s e n t a t i v e  B r i a n  P o r t e r  
A la s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t a l
J u n e a u ,  A l a s k a  99801-1182 
Re: House B i l l  292
D ea r R e p r e s e n t a t i v e  P o r t e r :

On b e h a l f  o f  S t a t e  Farm, I  h a v e  p r e v i o u s l y  w r i t t e n  t o  t h e  
H ouse L ab o r  a n d  Commerce C om m itte e  r e g a r d i n g  HB 292, and  I  h a v e  
a l s o  t e s t i f i e d  b e f o r e  y o u r  com m ittee ,. I  h a v e  j u s t  s e e n  a  copy  o f  
t h e  M arch 8, 1994 l e t t e r  f rom  t h e  a t t o r n e y  g e n e r a l  an d  I  f e l t
c o m p e l l e d  t o  comment.

S e c t i o n  3: S t a t u t e  o f  R e p o s e . You w i l l  r e c a l l  f rom  o u r
p r e v i o u s  c o r r e s p o n d e n c e  t h a t  we t o o k  no p o s i t i o n  on t h e  s t a t u t e  
o f  r e p o s e  o t h e r  t h a n  t o  s a y  t h a t  r e a s o n a b l e  l i m i t a t i o n s  o b v i o u s l y  
w ou ld  h a v e  a  p o s i t i v e  im p a c t  on t h e  g o a l s  t h i s  l e g i s l a t i o n  s e e k s  
t o  f u r t h e r .  I n  t h a t  l i g h t ,  we w ou ld  s im p ly  make t h e  f o l l o w i n g  
o b s e r v a t i o n s  a b o u t  t h e  a t t o r n e y  g e n e r a l ' s  l e t t e r  o f  M arch  8, 1994.

The l e t t e r  seem s t o  b e  s a y i n g  t h a t  r e g a r d l e s s  o f  w h a t  k i n d  
o f  s t a t u t e  o f  r e p o s e  t h e  l e g i s l a t u r e  s e e k s  t o  a d o p t ,  i t  w i l l  be  
h e l d  on u n c o n s t i t u t i o n a l  by  t h e  A la s k a  Supx-eme C o u r t .  W ith  t h i s  
we d i s a g r e e .  We b e l i e v e  t h e  l e g i s l a t u r e  c l e a r l y  h a s  t h e  pow er t o  
e n a c t  a  s t a t u t e  o f  r e p o s e .  I t  h a s  e n a c t e d  num erou s  l i m i t a t i o n s  
on  c i v i l  c l a im s ,  s u c h  a s  s t a t u t e  o f  l i m i t a t i o n s ,  c h a n g e s  i n  t h e  
law  r e l a t i n g  t o  t h e  m e d i c a l  m a l p r a c t i c e  a r e a ,  and  t h e  t o r t  r e f o rm  
o f  1986. To o u r  k n ow led g e ,  t h e  c o u r t  h a s  n e v e r  i n d i c a t e d  i t  
w ou ld  s t r i k e  down a l l  s t a t u t e s  o f  r e p o s e ,  an d  i n d e e d ,  i t  w ou ld
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n o t  h a v e  gone  t h r o u g h  t h e  a n a l y s i s  i t  w en t t h r o u g h  i n  T u rn e r  
C o n s t r u c t i o n  Company. I n c .  v .  S c a l e s . 752 P . 2d, 467 (A la sk a  1988) 
i f  t h a t  w e re  i t s  p o s i t i o n .  C o n t r a r y  t o  w h a t t h e  a t t o r n e y  g e n e r a l  
a p p a r e n t l y  b e l i e v e s ,  we b e l i e v e  i t  i s  c l e a r l y  w i t h i n  t h e  
l e g i s l a t u r e ' s  pow er and  a u t h o r i t y  t o  e n a c t  a  s t a t u t e  o f  r e p o s e .

We a l s o  f e e l  t h a t  i t  i s  v e r y  d i f f i c u l t  t o  p r e d i c t  t h e  a c t i o n  
o f  t h e  A la s k a  Supreme C o u r t  on an y  p a r t i c u l a r  p i e c e  o f  
l e g i s l a t i o n .  The c o u r t  h a s  h i s t o r i c a l l y  r e v e r s e d  a p p r o x im a t e l y  
h a l f  o f  t h e  r u l i n g s  t h a t  a r e  a p p e a l e d  t o  i t .  The p o s s i b i l i t y  
t h a t  i t  m ig h t  f i n d  t h i s  s t a t u t e  u n c o n s t i t u t i o n a l  i n  o u r  v iew  i s  
n o t  s o m e th in g  t h a t  s h o u ld  d e t e r  t h e  l e g i s l a t u r e  f rom  a c t i n g  i n  
t h i s  a r e a  i f  i t  f e e l s  t h a t  a  s t a t u t e  o f  r e p o s e  a s  a  m a t t e r  o f  
p o l i c y  i s  a  p o s i t i v e  t h i n g  f o r  t h e  p e o p l e  i n  A la s k a .

T h e r e  a r e  s e v e r a l  o t h e r  comments we h a v e  r e g a r d i n g  t h e  
a n a l y s i s  o f  t h e  a t t o r n e y  g e n e r a l  r e g a r d i n g  t h e  s t a t u t e  o f  
r e p o s e .  F i r s t ,  t h e  a t t o r n e y  g e n e r a l  i n d i c a t e s  t h a t  i n s u r a n c e  
p rem ium s t e n d  t o  b e  g o v e rn e d  by  f a c t o r s  s u c h  a s  t h e  i n s u r a n c e  
c o m p a n ie s '  r e t u r n  on  t h e i r  i n v e s tm e n t s  and  o t h e r  money m anagem en t 
p r a c t i c e s .  I  s u s p e c t  t h e  D i v i s i o n  o f  I n s u r a n c e  w ou ld  t a k e  g r e a t  
i s s u e  w i t h  t h i s  s t a t e m e n t ,  a s  i t  i s  n o t  an  a p p ro v e d  u n d e r w r i t i n g  
p r a c t i c e  t o  s e t  r a t e s  b a s e d  on i n v e s tm e n t  r e t u r n ,  r a t h e r  r a t e s  
a r e  s e t  by  l o s s  e x p e r i e n c e .  F o r  S t a t e  Farm, o u r  r a t e s  i n  A la s k a  
a r e  d e t e rm in e d  by o u r  l o s s  e x p e r i e n c e  i n  A la s k a .  I  s u s p e c t  t h i s  
i s  t r u e  a l s o  o f  t h e  m e d i c a l  m a l p r a c t i c e  c a r r i e r s  who do  b u s i n e s s  
i n  t h i s  s t a t e .

The s e c o n d  s t a t e m e n t  we t a k e  i s s u e  w i t h  i s  t h e  s t a t e m e n t  
t h a t  s t a t e s  t h a t  h a v e  a d o p te d  s t a t u t e s  o f  r e p o s e  o r  o t h e r  t o r t  
r e f o rm  m e a s u r e s  h a v e  n o t  s e e n  c o r r e s p o n d i n g  d r o p s  i n  m a l p r a c t i c e  
i n s u r a n c e  r a t e s .  T h i s  i g n o r e s  t h e  t e s t im o n y  t h a t  was p r e s e n t e d  
by  t h e  g e n e r a l  c o u n s e l  o f  N o r c a l .  As I  r e c a l l  t h a t  t e s t im o n y ,  
t h e i r  g e n e r a l  c o u n s e l  s a i d  t h a t  s i n c e  t h e  e n a c tm e n t  o f  t o r t  
r e f o rm  i n  t h e  m e d i c a l  m a l p r a c t i c e  a r e a  i n  1975, m e d i c a l  
m a l p r a c t i c e  p rem ium s i n  t h e  s t a t e  o f  C a l i f o r n i a  h a v e  i n c r e a s e d  by 
85 p e r c e n t ,  w h e r e a s  n a t i o n w id e  t h e y  h av e  i n c r e a s e d  by  400 p e r c e n t  
and  i n  t h e  s t a t e  o f  A la s k a  by 1,600 p e r c e n t .  T h i s  a l s o  i g n o r e s  
t e s t im o n y  p r e s e n t e d  by  t h e  d i r e c t o r  o f  R i s k  M anagement, who 
t e s t i f i e d  h e  t h o u g h t  t h i s  l e g i s l a t i o n  wou ld  h a v e  a  p o s i t i v e  
im p a c t .

The t h i r d  c o n c e r n  we h a v e  a b o u t  t h e  a t t o r n e y  g e n e r a l ' s  March 
8, 1994 l e t t e r ,  i s  t h e  s t a t e m e n t  t h a t  " a u t o m o b i l e  i n s u r a n c e  r a t e s  
h a v e  i n c r e a s e d  a t  a p p r o x im a t e l y  t h e  same r a t e  a s  m a l p r a c t i c e  
i n s u r a n c e  r a t e s  d u r i n g  t h e  l a s t  15 o r  20 y e a r s . "  I  c a n  t e l l  you  
t h a t  a u t o m o b i l e  i n s u r a n c e  p rem ium s i n  A la s k a  h a v e  n o t  i n c r e a s e d  
by  1600 p e r c e n t  s i n c e  1975, a s  h a v e  m e d i c a l  m a l p r a c t i c e  
p rem ium s. I  h a v e  b e e n  f o l l o w i n g  t h e  c o s t  o f  a u t o m o b i l e  i n s u r a n c e



R e p r e s e n t a t i v e  B r i a n  P o r t e r  
M arch  11, 1994 
P ag e  3

Hughes T horsness Gantz Powell S Brundin
AT TOR NE YS  AT LAW

c l o s e l y  i n  A l a s k a  s i n c e  1983 r - '  . a t e s  h a v e  b e e n  r e m a r k a b ly
s t a b l e .  T h o se  i n c r e a s e s  w h ic h  . c c u r r e d  h a v e  b e en  p r i m a r i l y
l i n k e c  ' o i n c r e a s e s  i n  m e d i c a l  . . o s t s  an d  t h e  i n c r e a s e d  c o s t  o f  
b u y in g  and  r e p a i r i n g  a u t o m o b i l e s ,  w h ich  h a v e  l e a d  t o  i n c r e a s e s  i n  
c l a im s  s e v e r i t y ,  c o u p l e d  w i t h  a n  i n c r e a s e d  i n  t h e  f r e q u e n c y  o f  
c l a im s .  Even so ,  t h e s e  i n c r e a s e s  a r e  f a r  l e s s  t h a n  t h e  1,600 
p e r c e n t  i n c r e a s e  i n  m e d i c a l  m a l p r a c t i c e  p rem ium s.

The f o u r t h  c o n c e r n  we h a v e  a b o u t  t h e  a t t o r n e y  g e n e r a l ' s  
l e t t e r  i s  t h a t  i t  im p l i e s  t h a t  A la s k a  i n s u r a n c e  p rem ium s a r e  s e t  
on a  n a t i o n a l  b a s i s .  A g a in ,  a s  s e t  f o r t h  a b o v e ,  t h i s  i s  n o t  so ,  
c e r t a i n l y  f o r  h om eow ne r 's  i n s u r a n c e  and  a u t o m o b i l e  i n s u r a n c e .  We 
a l s o  s u s p e c t  i t  i s  n o t  s o  f o r  m a l p r a c t i c e  i n s u r a n c e .

I n  c o n s i d e r i n g  t h e  c o n s t i t u t i o n a l i t y  a rg u m e n ts  r a i s e d  by  t h e  
a t t o r n e y  g e n e r a l  i n  h i s  l e t t e r  o f  March 8, 1994, you s h o u l d  a l s o  
c o n s i d e r  t h a t  t h i s  p r o v i s i o n ,  a s  w e l l  a s  t h e  s t a t u t e  o f  
l i m i t a t i o n s  p r o v i s i o n s ,  a r e  b u t  one  p a r t  o f  a c o m p r e h e n s iv e  b i l l ,  
t h e  o v e r a l l  p u r p o s e s  o f  w h ich  a r e  c l e a r l y  d e f i n e d  i n  t h e  b i l l .  
T h e s e s  p u r p o s e s  h a v e  b e e n  r e c o g n i z e d  a s  b e i n g  l e g i t i m a t e  i n  Beck 
v .  D e p a r tm e n t  o f  T r a n s p o r t a t i o n  and  P u b l i c  F a c i l i t i e s . 837 P . 2d, 
105, 117 (A la sk a  1992) . I t  i s  v e r y  d i f f i c u l t  t o  s e p a r a t e  one
p a r t  o f  t h i s  l e g i s l a t i o n  and  f o c u s  on t h e  r o l e  t h a t  p a r t  a l o n e  
w i l l  p l a y  i n  a c c o m p l i s h i n g  t h e  g o a l s  w h ich  t h e  l e g i s l a t i o n  s e e k s  
t o  f u r t h e r .

The f i n a l  c o n c e r n  we h a v e  i s  t h a t  t h e  a t t o r n e y  g e n e r a l  h a s  
i g n o r e d  t h e  m e a s u r e s  t h i s  b i l l  c o n t a i n s  t o  s t u d y  t h e  
e f f e c t i v e n e s s  o f  t h e  l e g i s l a A Lon and  t h u s ,  i f  t h e  l e g i s l a t i o n
d o e s  n o t  h a v e  i t s  i n t e n d e d  e f f e c t ,  a p p r o p r i a t e  c h a n g e s  c a n  b e  
made. T h i s  w ou ld  i n  e f f e c t  p r o v i d e  t h e  o v e r a l l  d o c u m e n t a t i o n  t o  
s u p p o r t  t h e  c h a n g e s  i t  p r o p o s e s ,  t h e  l a c k  o f  w h ic h  i s  t h e  p r im a r y  
b a s i s  f o r  t h e  c r i t i c i s m s  o f  t h e  a t t o r n e y  g e n e r a l .

S e c t i o n s  7. 8. and  9 . I t  d o e s  n o t  a p p e a r  t h e  a t t o r n e y
g e n e r a l  s e e s  l e g a l  d i f f i c u l t i e s  w i t h  s e c t i o n  7, 8, 9 o r  10
a l t h o u g h  t h e  a t t o r n e y  g e n e r a l  n o t e s  t h e  A la s k a  Supreme C o u r t ' s  
r e f u s a l  t o  a p p l y  a  r a t i o  t e s t  i n  r e v i e w i n g  p u n i t i v e  damage aw ard  
r a i s e s  some T o u ^ t s  a s  t o  how t h i s  c a p  w ou ld  f a i r  i n  a  c o u r t  
c h a l l e n g e .  A ga in ,  we b e l i e v e  t h i s  i s  an  a r e a  w h e re  t h e  
l e g i s l a t u r e  c l e a r l y  h a s  t h e  a u t h o r i t y  t o  a c t .  To o u r  k now ledg e ,  
a  p u n i t i v e  damage c a p  d o e s  n o t  p o s e  any  k i n d  o f  c o n s t i t u t i o n a l  
c h a l l e n g e ,  an d  we know o f  no  o t h e r  b a s i s  f o r  t h e  c o u r t  t o  o v e r  
t u r n  i t .

S e c t i o n  11: Damage Awards f o r  L o ss  E a r n i n g s  t o  b e  R educe
f o r  T a x e s . T h i s  s e c t i o n  o f  t h e  p r o p o s e d  l e g i s l a t i o n  i s  one  we
a r e  s t r o n g l y  i n  f a v o r  o f .  C e r t a i n l y  t h e  a t t o r n e y  g e n e r a l  i s
c o r r e c t  t h a t  t h e  A la s k a  Suprem e C o u r t  h a s  r e f u s e d  t o  r e d u c e  
aw a rd s  f o r  dam ages f o r  im p a i rm e n t  o f  f u t u r e  wage e a r n i n g  c a p a c i t y
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by t h e  am oun t t h a t  w ou ld  h av e  b e en  p a i d  f o r  in com e t a x e s  on t h e  
b a s i s  t h a t  a  c o u r t  c a n n o t  p r e d i c t  w i t h  s u f f i c i e n t  c e r t a i n t y  w ha t  
am oun ts  a  p l a i n t i f f  w ou ld  b e  o b l i g e d  t o  p a y .  F r a n k l y ,  t h e r e  a r e  
many a r e a s  t h a t  a r e  much more d i f f i c u l t  t o  p r e d i c t  t h a n  i s s u e s  o f  
f u t u r e  incom e t a x  c o n s e q u e n c e s ,  s u c h  a s  f u t u r e  im p a i rm e n t ,  f u t u r e  
p a i n  and  s u f f e r i n g ,  f u t u r e  wage l o s s  i t s e l f ,  a n d  f u t u r e  m e d i c a l  
e x p e n s e s .  I n d e e d ,  t h e  f e d e r a l  c o u r t s ,  i n c l u d i n g  t h e  U n i t e d  
S t a t e s  Supreme C o u r t ,  h a v e  l o n g  r u l e d  t h a t  f u t u r e  damage aw a rd s  
m u s t  b e  r e d u c e d  by  t h e  amount one  wou ld  p ay  f o r  in com e t a x e s  
N o r f o lk  and  W e s te r n  R a i l r o a d  Company v .  L i e p e l t . 44 U .S . 490 
r e h e a r i n g  d e n i e d  445 U .S . 972 (1980). F e d e r a l  in com e t a x e s  h a v e  
b e e n  w i t h  u s  f o r  many many y e a r s ,  a n d  we h a v e  s e e n  no p r e d i c t i o n s  
f rom  anyon e  t h a t  f e d e r a l  income t a x e s  w i l l  c e a s e .  U n l e s s  t h e r e  
i s  some e v i d e n c e  t h a t  f e d e r a l  in com e t a x e s  w i l l  c e a s e ,  t h e r e  i s  
s im p ly  no good , so und  l o g i c a l  r e a s o n  n o t  t o  rem ove t h i s  w i n d f a l l  
f rom  o u r  c u r r e n t  s y s tem .

S e c t i o n s  12. 13 and  14. T h e r e  d o e s  n o t  a p p e a r  t o  b e
s i g n i f i c a n t  d e b a t e  a b o u t  t h e  l o g i c  o f  p e r i o d i c  p a ym en ts ,  r a t h e r  
t h e  d e b a t e  seem s t o  c e n t e r  a ro u n d  t h e  m echan ism  f o r  im p le m e n t in g  
a  p e r i o d i c  p aym en t p r o v i s i o n .  We do n o t  b e l i e v e  t h i s  w i l l  b e  a s  
d i f f i c u l t  o r  t im e  con sum ing  a s  t h e  a t t o r n e y  g e n e r a l  seem s t o  f e e l  
i t  i s .  As p r a c t i c a l  m a t t e r ,  t h i s  i s s u e  w i l l  b e  d e c i d e d  by
a g r e em e n t  o f  t h e  p a r t i e s  o r  e x p e r t  t e s t im o n y  and  p r e s e n t s  i s s u e s  
no more d i f f i c u l t  o r  t im e  con sum ing  t h a n  c o u r t s  d e a l  w i t h  e v e r y  
d ay .

S e c t i o n  15: C o l l a t e r a l  B e n e f i t s . We b e l i e v e  a  b e t t e r
c o l l a t e r a l  b e n e f i t s  p r o v i s i o n  i s  t h a t  r e f l e c t e d  i n  t h e  p r e s e n t  
law  r e g a r d i n g  m e d i c a l  m a l p r a c t i c e  c l a im s  a s  c o n t a i n e d  i n
AS 9.55.548. We s u s p e c t  t h a t  i f  t h e  o n l y  t im e  t h i s  s e c t i o n  w i l l  
b e  a p p l i c a b l e  i s  when t h e r e  i s  by c o n t r a c t  no r i g h t  o f
s u b r o g a t i o n ,  i t  w i l l  se ld om , i f  e v e r  b e  a p p l i c a b l e .  AS 9.55.548 
(o r a  p r e d e c e s s o r  v e r s i o n )  h a s  b e e n  i n  e f f e c t  f o r  a  num ber o f  
y e a r s  and  we t h i n k  i t  i s  a  v e r y  e f f e c t i v e  p r o v i s i o n .

S e c t i o n s  16, 17 and  18: A p p o r t i o n m e n t  o f  F a u l t . T h e se
p r o v i s i o n s  s im p ly  im p lem en t t h e  i n t e n t  o f  t h e  v o t e r s  w i t h  r e s p e c t  
t o  t h e  s e v e r a l  l i a b i l i t y  i n i t i a t i v e  and  t h e  a t t o r n e y  g e n e r a l  
e v i d e n t l y  h a s  no p ro b lem  w i t h  t h e s e  p r o v i s i o n s ,  e x c e p t  f o r  
S e c t i o n  18 r e g a r d i n g  t h e  e f f e c t  o f  a  r e l e a s e .  To r e s p o n d  t o  t h e  
c o n c e r n s  r a i s e d  by  t h e  a t t o r n e y  g e n e r a l ,  we w ou ld  s u g g e s t  you  
s u b s t i t u t e  t h e  w o rd s  "am oun t o f  t h e  j u r y ' s  v e r d i c t "  f o r  t h e  w o rd s  
" c l a im  a g a i n s t  t h e  o t h e r s "  i n  s u b s e c t i o n  1.

S e c t i o n  26: R u le  82 F ee  A w ard s . We c o n t i n u e  t o  s u p p o r t  t h e
a b o l i t i o n  o f  R u le  82, a s  p r e v a i l i n g  p a r t y  a t t o r n e y  f e e s  a r e  p a i d  
a s  a  m a t t e r  c o u r s e  i n  v i r t u a l l y  e v e r y  c l a im  now. U nde r  t h e  
c o n c e p t  e n v i s i o n e d  by s e c t i o n  19 and  s e c t i o n  26, t h i s  w ou ld  no 
l o n g e r  b e  t h e  c a s e ,  b u t  r a t h e r  a t t o r n e y  f e e s  w ou ld  b e  aw a rd ed



R e p r e s e n t a t i v e  B r i a n  P o r t e r  
March 11, 1994 
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Huches T horsness Gantz Powell S Brundin
ATTORNEYS  AT LAW

o n ly  when one  p a r t y  o r  t h e  o t h e r  b e a t s  t h e i r  own o f f e r  o f  
ju d gm en t .  We f r a n k l y  f e e l  t h i s  i s  a  much m ore e q u i t a b l e  way o f  
aw a rd in g  a t t o r n e y  f e e s ,  and  we a l s o  f e e l  i t  c r e a t e s  f a r  g r e a t e r  
i n c e n t i v e  f o r  p a r t i e s  t o  v o l u n t a r i l y  come t o  t h e  b a r g a i n i n g  t a b l e .

Thank you  a g a i n  f o r  o p p o r t u n i t y  t o  comment on t h i s  
l e g i s l a t i o n .

S i n c e r e l y ,
HUGHES, THORSNESS, GANTZ 
POWELL & BRUNDIN

3673 xmll/ns



i

/7ft
vis/

DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL 

March 23, 1994

/

/ WALTER J. HICKEL, GOVERNOR

P.O. BOX 110300 - DIMOND COURTHOUSE JUNEAU, ALASKA 99811-0300 PHONE: (907)465-3600 FAX: (907)465-2075

The H o n o r a b le  B r i a n  H. P o r t e r  
A la s k a  House o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l ,  Room 118 
J u n e a u ,  AK 99801

®  E 8 E 1 ¥ Iill
MAS ;> 3 i=9'l

R e p .  B r i a n  Postor

i

Re: HB 292
D ea r R e p r e s e n t a t i v e  P o r t e r :

Thank  you  f o r  t h e  o p p o r t u n i t y  t o  r e v i e w  c o r r e s p o n d e n c e  t h e  
House J u d i c i a r y  C om m itte e  r e c e i v e d  f o l l o w i n g  o u r  M arch 8, 1994, l e t t e r  
on CSHB 292 (L&C). We a p p r e c i a t e  t h e  e f f o r t  t h a t  s o  many p e o p l e  h a v e  
d e v o te d  t o  t h i s  s u b j e c t .

We r e c o g n i z e  t h a t  r e a s o n a b l e  m in d s  c a n  d i f f e r ,  and  t h a t  i s  
m o s t  c e r t a i n l y  t r u e  o f  l a w y e r s .  T ho se  a t t o r n e y s  who w ro t e  t o  you 
f o l l o w i n g  o u r  M arch 8 l e t t e r  d i s a g r e e  w i t h  r e l a t i v e l y  few  o f  t h e  
o p i n i o n s  e x p r e s s e d  t h e r e i n ;  some e x p r e s s l y  c o n c u r  i n  l e g a l  p o i n t s  we 
made. To t h e  e x t e n t  t h e r e  i s  d i s a g r e e m e n t ,  much o f  i t  i s  b a s e d  on 
f a c t u a l  a r g u m e n t s  on w h ich  we e x p r e s s  no v iew .  We b e l i e v e  th e r .^  i s  
c o n s e n s u s  t h a t ,  i f  t h i s  b i l l  i s  e n a c t e d  i n t o  law , t h e  c o u r t s  w i l l  b e  t h e  
f i n a l  a r b i t e r  o f  t h o s e  f a c t u a l  i s s u e s  and  t h e  c o n s t i t u t i o n a l  q u e s t i o n s  
i d e n t i f i e d  i n  o u r  o p i n i o n .

We h a v e  r e v i e w e d  t h e  m a t e r i a l s  p r o v i d e d  t o  u s  by y o u r  s t a f f 1, 
and  d e c l i n e  t o  c h a n g e  t h e  l e g a l  o p i n i o n s  we h a v e  g i v e n .  P l e a s e  f e e l  
f r e e  t o  c o n t a c t  u s  w i t h  l e g a l  q u e s t i o n s  a b o u t  t h e  b i l l  a s  i t  moves 
t h r o u g h  t h e  l e g i s l a t u r e .

V ery  t r u l y  y o u r s ,
BRUCE M. BOTELHO
ATTORNEY GENERAL

S lizA b e th  Shaw 
Depu ty  A t t o r n e y  G e n e r a l

c c :  Raga E lim
D ebo rah  B eh r

1 T ho se  m a t e r i a l s  c o n s i s t  o f  l e t t e r s  f rom  t h e  A n cho rag e
M u n i c ip a l  A t t o r n e y  R i c h a r d  L. McVeigh, M ic h a e l  L e s s m e i e r  on b e h a l f  
o f  S t a t e  Farm I n s u r a n c e , '  Mark W i lk e r s o n  f o r  A l a s k a n s  f o r  L i a b i l i t y  
Refo rm , R og e r  Holmes, and  p a r t  o f  a l e t t e r  t h a t  a p p e a r s  t o  b e  from  
Lane P o w e l l  S p e a r s  & L u b e r sk y ,  and  a t t a c h m e n t s .

03-C32LH pi inled on recycled noper li y C O



P.O. BOX 196650
ANCHORAGE, ALASKA 99519-6650 
(907) 343-4545

TOM FINK,
MAYOR

O F F IC E  O F  T H E  M U N IC IP A L  A T T O R N E Y

March 4, 1994 Via Fax No.:(907) 465-3834

Representative Brian Porter 
State Capital 
Juneau, Alaska 99508

Re: Tort Reform Legislation

Dear Representative Porter:

Please be advised that the Municipality of Anchorage supports House Bill 292 and Senate Bill 
254, commonly known as Tort Reform. Although the Tort Reform legislation originally passed 
in 1986 accomplished many the goals intended by the Legislature, and reduced spurious litigation 
against the Municipality of Anchorage, problems remain and should be addressed. After 
comprehensive review of pending House Bill 292, we believe it addresses many of the problems 
remaining and accomplishes the goal of creating a more equitable distribution of the costs and 
risks of injury while at the same time reducing costs associated with the civil justice system. At 
the same time the legislation ensures that adequate and appropriate compensation for persons 
injured by tort feasors remains available. The Municipality supports the original bill in its 
entirety.

If you have any questions or would like to further discuss the Municipality’s position in this 
regard, please feel free to call Assistant Municipal Attorney, Stephanie Galbraith Moore (907) 
343-4545 or Harry Sjoberg, the Municipal Risk Manager (907) 343-4201. Thank you for your 
attention.

Sincerely,

I

m isc\sdg \Ilr\po r1c r.t lm

M u n i c i p a l i t y
o f

A n c h o r a g e



February 21, 1994

R e p r e s e n t a t i v e  P e t e  K o t t  
House J u d i c i a r y  Com m ittee  
A la s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  (MS 3100)
J u n e a u ,  A la s k a  99801-1182
D ea r R e p r e s e n t a t i v e  K o t t :
I  am w r i t i n g  t o  in fo rm  you t h a t  t h e  K lukwan, I n c .  B oard  o f  
D i r e c t o r s  h a s  v o t e d  u n an im o u s ly  t o  s u p p o r t  H.B. 292, a l s o  known a s  
t h e  A la s k a  C i v i l  L i a b i l i t y  A c t o f  1993-1994.
T o r t  r e f o rm  i s  an  im p o r t a n t  i s s u e  t o  o u r  c o r p o r a t i o n .  We p ay  o v e r  
$1 m i l l i o n  i n  p rem ium s f o r  a l l  t y p e s  o f  i n s u r a n c e  e a c h  y e a r  and  
p rem ium s k e e p  r i s i n g .
We b e l i e v e  i n  f a i r  and a d e q u a t e  c o m p e n s a t io n  f o r  v i c t im s .  We a l s o  
b e l i e v e  t h a t  t h e  s i t u a t i o n  h a s  g o t t e n  o u t  o f  h an d  i n  r e c e n t  y e a r s ,  
d r i v e n  by  a g g r e s s i v e  and som e t im e s  g r e e d y  l a w y e r s .  C o r p o r a t i o n s  
a r e  p a r t i c u l a r l y  a t  r i s k ,  s i n c e  t h e y  a r e  o f t e n  v iew ed  a s  b e i n g  a o l e  
t o  " a f f o r d ' 1 l a r g e  s e t t l e m e n t s .  I  c a n  a s s u r e  you  t h a t  o u r  
s h a r e h o l d e r s  do  n o t  a g r e e  w i th  t h i s .
The c u r r e n t  s i t u a t i o n  a l s o  e n c o u r a g e s  l i t i g a t i o n  w he re  o t h e r  
m e th o d s  o f  d i s p u t e  r e s o l u t i o n  w ou ld  b e  q u i c k e r  and  l e s s  c o s t l y .
Our s o c i e t y  w a s t e s  a  t r em en d ou s  am oun t o f  r e s o u r c e s  on n e e d l e s s  
l i t i g a t i o n  e a c h  y e a r .  A ny th in g  we c a n  do  t o  c u r b  t h i s  t r e n d  w i l l  
h a v e  r e a l  b e n e f i t s  f o r  s o c i e t y .
A ga in ,  we u r g e  y o u r  s u p p o r t  o f  H.B. 292 a s  a  p o s i t i v e  s t e p  to w a rd s  
r e f o rm  o f  o u r  l e g a l  sy s tem  and  we s i n c e r e l y  a p p r e c i a t e  y o u r  
c o n s i d e r a t i o n  o f  o u r  comments.

R o b e r t  G. L o i s e l l e  
P r e s i d e n t

K L U K W A N ,  IN C .
P .O . B O X  3 2 0 7 7  • JU N E A U , A L A S K A  9 9 8 0 3 - 2 0 7 7  • ( 9 0 7 )  7 8 9 - 7 3 6 1
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March 12, 1994

Rep. B r i a n  P o r t e r ,  C h a i r  
House J u d i c i a r y  Com m ittee  
Ju n e au ,  A la s k a  99801

Dear Rep. P o r t e r :
We s t r o n g l y  u r g e  t h e  p a s s a g e  o f  HB 292. 
S i n c e r e l y ,

7   J r . ,
S e c / T r e a s u r e rP r e s i d e n t

ftep. B r i a n  P o r t e r

4011 Arctic Boulevard, Suite 206 • AnrhorP"9, Alaska 99503 • (907)563-5570 • Fax 562-0351



laska S tate Medical A ssociation
4107 Laurel Street • Anchorage, Alaska 99508-5334 • (907) 562-2662 • FAX (907)561-2063

January 21, 1994

Representative Brian Porter 
Alaska State Legislature 
Room 122, State Capitol 
Juneau, Alaska 99801

Dear Representative Porter:

On behalf of the Alaska State Medical Association, I urge you to support H.B. 292, 
Liability Reform. We believe strongly that any health system reform must include 
comprehensive liability reform. Our association was involved in the drafting of H.B. 292 
and support all reform in the bill. Therefore, we ask you to move H.B. 292 from Labor 
& Commerce to House Judiciary.

Your support and sponsorship is sincerely appreciated.

incereiy,

Ray Schalow 
Executive Director



ALASKA STATE

H o s p it a l  &  N u r s in g  H o m e
ASSOCIATION January 17, 1994

Representative Brian Porter, Member 
Labor & Commerce Committee 
House of Representat ives 
Capito l Bui lding 
Juneau, Alaska

Re: Support HB 292
Liabi l i ty Reform

Dear Representative Porter:

On behalf of community hospitals and nursing homes across the 
state, we ask:

1. Your support of HB 292, the Comprehens ive Liability Reform bill
currently pending before the Labor & Commerce  Committee.

2. Your support for bringing HB 292 to a vote before the Labor
and Commerce Committee as early in the 1994 session as 
poss ib le .

Attached is our position paper on the need for HB 292. We have, and 
continue to study other solutions to the problem of the cost surrounding 
liability and the need for the business and health care community to have 
access to reasonably priced insurance. We continue to be l ieve the best 
solutions to resolving high liabil ity costs are contained in HB 292.

I will be cal ling and getting on your appointment calendar to discuss 
this and anv other health issues. We lcome back to Juneau.

Enel: (1)
cc: Gary Brewer, Alaska Regional Hospital; Sister Suzanne Brennan, 
Providence Hospital; Kathleen Cronen, Charter North Hospital, Jim Walsh, 
Valley Hospital: Tom Boling, Our Lady of Compassion Care Center and Joan 
Fisher, The Mary Conrad Center.

Pres ident/CEO

319 Seward Street#11 • Juneau, A K  99801 • (907) 586-1790 • Fax (907) 463-3573



ALASKA STATE

H o s p it a l  &  N u r s in g  H o m e

association j anU a ry  17, 1 9 9 4

Representative Bill Hudson, Chair 
House Labor & Commerce Committee 
Capitol Building 
Juneau, Alaska 99801-1182

Dear Bill:

We want to thank you and members of the House Labor & Commerce 
Committee for having HB 292, the comprehensive liability reform bill 
introduced and for the two excel lent hearings you and your committee 
have held on that bill.

We have reworked our position paper to reflect the information 
receiver' ai the above meetings, and at the meeting with you and the 
Medic i Association on January 5. As mentioned, we congratulate the 
Trial Bar for finally recogniz ing there is a very serious liabil ity problem 
in this state, and for offering solutions to that problem.

Our request to you is to let the House of Representatives vote on 
liability reform at this 1994 session. From 1988 through the 1992 
session, the Labor and Commerce , and Judiciary Committee Chair took it 
upon themselves to deny the House a vote on this issue. We bel ieve the 
members of the House, like the publ ic will support the measures contained 
in HB 292.

You have heard the arguments on all sides, now we ask that you and 
your committee make a decision on what you feel should be in, added or 
deleted from HB 292, and move it on to Judiciary.

S in ce re ly

Re: Support HB 292,
Liabi l ity Reform

Enel: (I) Harlan R. Knudson, President/CEO
cc: Members, House Labor & Commerce Committee; Robert Vall iant,
Bartlett Memorial Hospital & Grant Asay, St. Ann’s Care Center.

319 Seward Street #11 • Juneau, AK 99801 • (907) 586-1790 • Fax (907) 463-3573



AlasKa .Slate ...Hospital & Nursing Home Associat ion 

POSITION PAPER - SUPPORT HB 292. LIABILITY REFORM
Janua ry .  1994

Contact: Harlan Knudson, 586-1790 

Liabi l i ty P rob lem  - Health P ro v id e r s

1. Cost of the Legal System

2. Slowness of Legal System

3. Cost of Defensive Medic ine

4. Injured Party Rece ives Less than 50% of Award

5. Needed Care Denied Rural Areas

6. No Access or Recourse for C la ims under $100,000

7. Health Providers Cannot Afford/Do Not Have Liability Insurance

HB 292. Comprehens ive Liabi lity Reform - SB 254 Companion 
B i l l  (Note: SB 204/HB 274 contain medical liability reform provisions
inc luded in HB 292) Purpose:

1. Reduce  cost (health care, business, professional) associated with
c iv i l  justice system.

2. Assure adequate and appropriate compensation for persons
injured through the fault of others.

3. Increase availabil ity and reduce cost liability insurance.

4. Establ ish fair and equitable timel ines for resolving disputes.

5. Accumulate additional information concerning the cost of the
c iv i l  just ice system.

(More)



SECTIONS HB-292 IMPORTANT FOR REDUCING HEALTH COSTS:

Statute of Limitations - Current statutes must be clarified to make sure 
lawsuits are brought with a reasonable time. Six years is recommended,

' and for medical liability 2 years from the time of the incident and/or for 
minors two years from the t ime of the incident or before the 8th birthday, 
whichever time period is longer.

Cap  on Non-economic Damages - ASHNHA supports caps on non-economic 
damages to limit the dollar amount of damages which a jury or judge can 
award a plaintiff. The recommended cap amount is $250,000.00 indexed to 
the Consumer Price Index.

Limit on Punitive Damages - Provides definition of punitive damages to be 
“as actions of malice and conscious disregard of another person and 
establ ishes punitive damages as $200,000 or up to three times the amount 
of compensatory damages awarded.

Periodic Payments - Provides for reducing the cost of compensat ing 
plaintiffs for future losses; preventing premature dissipation of damages 
and preventing windfall recoveries if a plaintiff should die.

Col lateral Sources - Prevents double compensat ion for an injury.Current 
rules prohibits the defendant from introducing ev idence that damages 
suffered by a plaintiff have been paid by a source other than the defendant. 
The court and a jury should be able to take into account the fact that part 
of the plaintiff’s damages are already covered by other sources.

Liabil ity Hospitals Acts/Omissions Non-Emploved Personnel - Community 
hospitals should not be “automatic” deep pockets when a lawsuit is filed 
against a physician. This overturns an Alaska Supreme Court decision 
(Jackson v Power) holding a hospital liability for the action of an 
emergency room physician, even though the hospital was not negl igent and 
did not violate any legal or regulatory requirements.

ASHNHA has under review the Trial Bar proposal requiring all health 
professionals to have $5 mil l ion in liability insurance; implementing 
enterprise liability where a state authority, not the provider is sued; 
mandatory arbitration for all lawsuits under $200,000 with a certificate 
of merit required before fil ing a medical liabil ity lawsuit. ##end##



ALASKA STATE

H o s p it a l  &  N u r s in g  H o m e
ASSOCIATION

February 17, 1994

Representative Brian Porter, Chair 
House Judiciary Committee 
Capito l Building 
Juneau, AK 99801 Re: Support HB 292

Dear Representative Porter:

Community hospitals and nursing homes from across the state join 
with other health care professional organizations, architects, engineers 
and the business community in asking the Senate Judiciary Committee to 
approve HB 292, the 1994 Comprehensive Liability Reform Bill.

Attached is a “position paper" from the Association outlining 
reasons why Alaska health facilities feel HB 292 is one of the most 
important issues confronting the Legislature this session.

It will not be possible to reform our health care system, ensuring 
access to all citizens while controlling health care costs, if we do not 
control the cost of medical liability.

S incere ly ,

Harlan R. Knudson 
President/CEO

cc: Members House Judiciary Committee
Enel: (I)

319 Seward Street #11 • Juneau, AK 99801 • (907) 586-1790 • Fax (907) 463-3573



ALASKA STATE HOSPITAL & NURSING HOME .ASSOCIATION

SUPPORT- SB HB 292 - COMPREHENSIVE LIABILITY REFORM
(February, 1994)

THE LIABILITY PROBLEM - Alaska’s community hospitals and nursing 
homes support HB 292 because:

1) The current legal system costs to much and works too slowly. The 
cost of claims handling, and litigation (including both plaintiff and 
defense attorney costs) consume over half of the professional l iabil ity 
dollars, with less than half of those dollars going to the injured patient.

2) The current legal system fails to provide access to the legal 
system for many, particularly individuals with small cla ims, less than 
$100,000.00. The current system awards nothing to some with 
meritorious c la ims while lavishing exorbitant amounts on others.

3) The current legal system adds bil lions of dollars to the nation 
health care bill by inducing physic ians and other health professionals to 
order more examinations, tests and procedures as a hedge against 
accusations of neglect or negl igence.

4) The current legal system diminishes access to health care, 
particularly to high risk services such as obstetrical care.

HB 292. COMPREHENSIVE LIABILITY REFORM BILL WILL:

1) Control the liability costs for health professionals, health 
facilities, other professionals and the business community.

2) Ensure adequate and appropriate compensation for individuals 
injured through ih e  fault of others.

3) Increase the availabil ity and reduce the cost of liability 
insurance.

4) Establish fair and equitable timel ines for resolving disputes.

5) Collects data on the cost of the civil justice system.
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SECTIONS HP 292 IMPORTANT TCf HEALTH_CABE:
CS HB 292 (L&C) 2/7/94

Sections I. Findings and Purpose. Support.

Section 2. Practice Parameters. ASHNHA supports the establishment of practice
parameters established by the Alaska State Medical Association.

Section 3. Statute of Limitations 6 years. ASHNHA supports a six year statute of 
limitations. Current statutes need to be clarified to make sure that lawsuits are brought within 
a reasonable time. Recent court decisions make it possible to file suits in the distant future,
making risks totally unpredictable for insurance purposes.

Section 4 and 5. Statute of Limitation for Health Providers. ASHNHA supports a statute 
for medical liability at two years from the time of the incident. For minors that statute would 
be two years from the time of the incident or before the 8th birthday, whichever time period is 
longer.

Section 7. Non-Economic Damages. ASHNHA supports a cap on the non-economic awards 
for intangible losses such as pain and suffering, for which there is no established economic 
values. There must be a limit if there is to be predictability for insurance purposes.
$250,000 is the recommended cap for these damages.

Section 8 and 9. Punitive Damages. ASHNHA supports a clarification of punitive 
damages and the limit of such damages to $200,000.00.

Section 12. 13. 14. Periodic Payments. ASHNHA supports that either party may 
request that a judgement be paid in periodic payments and that in such cases, the attorney’s 
contingent fee be reduced to present value and paid in a lump sum.

Section 15, 16. 17. Collateral Benefits and Determination of Fault. Insurance payments 
which have been made to an injured party should be disclosed to the jury and should be protected 
from recover in the event the injured person receives an award. Individuals not at fault should 
not be liable for damages.

Section 27. Civil Liability of Hospitals. This section does not prevent a hospital from 
*eing sued, but it reverses the Supreme Court Decision holding the hospital liable damages when 

le hospital has not done anything wrong and is not guilty of negligence. It prevents community 
hospitals from being the automatic deep pocket in all lawsuits against physicians.

On October 16, 1987, the Alaska Supreme Court ruled in Jackson v Power (no. 3237) 
that a hospital has a nondelegable duty to provide emergency room services, and therefore the 
hospital is vicariously liable for the negligence of an emergency room physician, regardless of 
fault. Hospitals will continue to be liable for permitting an incompetent physician to practice 
and it does not relieve the nospital of liability for failing to fulfill it’s responsibilities.

# # # #



I John L. George & Associates
\  9515 Moraine Way

Juneau, Alaska 99801_
907789-0172~~~Faxl?0:7789-6964

February 7, 1994

The Honorable Brian Porter 
Chairman, House Judiciary Committee 
State Capitol
Juneau, Alaska 99801-1182

Reference: House Bill 292

Dear Representative Porter,

During the last hearing on HB 292 in the House Labor and Commerce Committee, 
comments were made relative to my prior testimony on the bill. I had stated that problem 
causing the need for tort reform was not so much the million dollar awards as it was 
related to the volume of smaller claims that settle for greater amounts than they would 
normally justify due to the threat and potential for extremely high awards in court. To 
clarify and expand on those remarks I offer the following comment.

The threat of unlimited awards for subjective and unquantifiable damages drives the 
settlements for many claims higher than normal. The threat of court awards that deviate 
from the predictable norm for similar claims leaves out of court settlements up to 
emotional arguments and speculation. A similar situation in criminal law happens when 
an innocent party is charged with a murder he did not commit. Does he risk life in prison 
or plea bargain to a lesser charge for the certain five year sentence for the crime he did not 
commit. Principle would dictate a court fight but practicality might dictate the absolute 
avoidance of a life sentience by taking a known lesser sentence. This would be further 
exacerbated if the death penalty were a possibility. The higher the stakes the greater the 
incentive to offer higher than justified settlements. Would you opt for a chance at the gas 
chamber or the certainty of five years in prison for a crime you did not commit?

Caps on non economic damages are a recognition that significant but not unlimited 
compensation is proper for pain and suffering. Caps on non economic damages add 
predictability and upper quantifiable limits to an otherwise completely subjective loss. 
While a relatively small percentage of awards for non economic damages exceed the 
proposed caps, they non the less, have the effect of adding great unpredictability to claims 
settlements and are a meaningful and integra? part of the tort reform package.
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KODIAK OIL SALES IC 
BOX 1487

KODIAK ALASKA 99615 K C W  K re d
486-3245 

486-3205 FAX U 1 ;■">
I'..,/ Llinft t'„r, 51 \ \

JAN. 31,1993

HOUSE LABOR AND COMMERCE COMMITTEE 
ATTN.:
BILL HUDSON JERRY MACKIE JOE SiTTON
ELDON MILLER JOE GREEN
BILL WILLIAMS BRIAN PORTER

I IB 292

DEAR SIRS:

KODIAK OIL SALES IS A FAMILY OWNED BUSINESS WHICH HAS 
OPERATED IN ALASKA SINCE 1950. WE LIKE MOST ALASKAN 
BUSINESS ARE PACED WITH RISING INSURANCE PREMIUMS 

4 1  AND IP’ WE BECOME IN VOLVED IN A LAWSUIT THE POSSIBILITY
OF AN OUTRAGEOUSLY HIGH SETTLEMENT THAT MAY 
THREATEN OUR CONTINUED OPERATION.

ALASKA NEEDS TORT REFORM VERY BADLY, WE NEED TO 
STOP H IE  INSANITY IN OUR LEGAL INDUSTRY IN ALASKA. I 
SAY INDUSTRY INSTEAD OF LEGAL PROFESSION OR LEGAL 
SYSTEM SINCE THAT WHAT IT IS A MULTi MILLION DOLLAR 
INDUSTRY THAT PREYS ON THE PEOPLE OF THIS STATE.

HB 292 WILL BEGIN TO BRING SOME SANITY TO THIS OUT OF 
CONTROL SITUATION. I URGE YOU MOVE THIS BILL INTO THE 
HOUSE.

YOURS TRULY 
JIM RAMAGLIA 
VICE PRESIDENT
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F e b ru a r y  3, 1994
R e p r e s e n t a t i v e  B i l l  Hudson . .. OGvVCCi
A la s k a  House o f  R e p r e s e n t a t i v e s
S t a t e  C a p i t a l  fl 3
J u n e a u ,  A l a s k a  99811
Re: CSHB 292
D ear R e p r e s e n t a t i v e  Hudson:

I  am w r i t i n g  t o  you  on b e h a l f  o f  S t a t e  Farm M u tu a l  
A u tom ob i le  I n s u r a n c e  Company and  S t a t e  Farm F i r e  & C a s u a l t y  
Company. S t a t e  Farm p r e s e n t l y  h a s  a p p r o x im a t e l y  32 p e r c e n t  o f  
t h e  a u t o m o b i l e  i n s u r a n c e  m a rk e t  i n  t h e  s t a t e  o f  A l a s k a .  S t a t e  
Farm F i r e  & C a s u a l t y  h a s  43 p e r c e n t  o f  t h e  hom eow ners ' i n s u r a n c e  
m a rk e t .  C o l l e c t i v e l y  S t a t e  Farm h a s  h a d  s i g n i f i c a n t  e x p e r i e n c e  
w i th  A l a s k a ' s  c i v i l  j u s t i c e  s y s te m  w h ic h  g o e s  b a c k  f o r  a t  l e a s t  
20 y e a r s .  I t  i s  from  t h i s  p e r s p e c t i v e  t h a t  we o f f e r  o u r  comments 
r e g a r d i n g  t h e  CS f o r  HB292, w h ich  i s  p r e s e n t l y  b e f o r e  you .

You p r o b a b l y  a l r e a d y  know t h a t  we h a d  n .  i n v o lv e m e n t  i n  t h e  
i n t r o d u c t i o n  o r  d r a f t i n g  o f  t h i s  l e g i s l a t i o n .  S in c e  o u r  
d ay- to- d ay  a c t i v i t i e s  w i l l  b e  a f f e c t e d  s i g n i f i c a n t l y  by  t h i s  
l e g i s l a t i o n ,  we f e e l  c o m p e l l e d  t o  comment on  i t .  We f e e l  
c o m p e l l e d  t o  comment f o r  a n o t h e r  r e a s o n ,  f o r  r e g a r d l e s s  o f  
w h e th e r  we w is h  t o  be a  p a r t  o f  t h i s  d e b a t e ,  we n o n e t h e l e s s  a r e  
b r o u g h t  i n t o  i t  by  t h o s e  who b e l i e v e  t h e  o n ly  r e a s o n  f o r  t o r t  
r e f o rm  i s  i n s u r a n c e  r e f o rm .

A t t h e  o u t s e t  we w i s h  t o  commend y o u r  c o m m i t t e e  f o r  t h e  
e f f o r t s  i t  h a s  and  i s  m ak ing  to w a rd  f i n d i n g  b a l a n c e  i n  an  a r e a  
w he re  t h e r e  a r e  s t r o n g  f e e l i n g s  on  a l l  s i d e s .  Many p e o p l e  h a v e
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v a s t l y  d i f f e r e n t  o p i n i o n s  a b o u t  w he re  a s  a  m a t t e r  o f  f a i r n e s s  t o  
d raw  t h e  l i n e  on i s s u e s  s u c h  a s  s t a t u t e s  o f  r e p o s e  a n d  c a p s  f o r  
non-econom ic  dam ages. W h ile  we h a v e  no o p i n i o n  on  t h o s e  
p a r t i c u l a r  i s s u e s ,  i t  i s  e a s y  t o  make t h e  o b s e r v a t i o n  t h a t  
e f f o r t s  t o  impose r e a s o n a b l e  l i m i t a t i o n s  w i l l  h a v e  a  p o s i t i v e  
e f f e c t  on t h e  g o a l s  y o u r  c om m it te e  s e e k s  t o  f u r t h e r  t h r o u g h  t h e  
i n t r o d u c t i o n  o f  t h i s  l e g i s l a t i o n .  T h e r e  a r e  o t h e r  a r e a s  
a d d r e s s e d  by t h i s  l e g i s l a t i o n  w h ich  we f e e l  s t r o n g l y  a b o u t  and  
t h e  f o l l o w in g  w i l l  s e t  f o r t h  t h o s e  a r e a s .

1. S e c t i o n  11 (R ed u c t io n  o f  f u t u r e  wage l o s s  aw a rd s  by 
incom e t a x e s ) . We h a v e  a lw ay s  q u e s t i o n e d  t h e  l o g i c  b e h i n d  n o t  
r e d u c i n g  aw a rd s  f o r  f u t u r e  e a r n i n g s  by  t h e  am oun t o f  f e d e r a l  
a n d / o r  s t a t e  income t a x .  S e c t i o n  11 w ou ld  a l l e v i a t e  w h a t  i s  
c u r r e n t l y  a  w i n d f a l l  and  we a r e  v e r y  much s u p p o r t i v e  o f  t h i s  
c h a n g e .

2. S e c t i o n s  16 and  17 ( s e v e r a l  l i a b i l i t y ) .  T h e s e  s e c t i o n s  
a l l e v i a t e  an  o b v io u s  p ro b lem  i n  t h e  i n t e r p r e t a t i o n  o f  t h e  1988 
s e v e r a l  l i a b i l i t y  i n i t i a t i v e .  We fo u n d  i t  i n c r e d i b l e  t h a t  one o f  
t h e  o p p o n e n ts  t o  t h i s  l e g i s l a t i o n  h a s  a r g u e d  t h e  c h a n g e s  p ro p o s e d  
by  S e c t i o n s  16 and 17 t o  b e  s i g n i f i c a n t  when com pa red  t o  t h e  way 
t h i n g s  a r e  c u r r e n t l y  d o n e .  F r a n k ly  t h e  r u l i n g s  we h a v e  r e c e i v e d  
on  t h i s  i s s u e  h av e  b e e n  d i f f e r e n t  i n  a lm o s t  e v e r y  c a s e .  We d o u b t  
i f  anyone  e l s e ' s  e x p e r i e n c e  h a s  b een  d i f f e r e n t .

What we a l s o  f i n d  t o  b e  i n c r e d i b l e  i s  how t h e  c l e a r  i n t e n t  
o f  t h e  1988 i n i t i a t i v e  h a s  b e en  so  f r u s t r a t e d  b y  t h o s e  who a r e  
u r . v i l l i n g  t o  e n f o r c e  t h e  i n t e n t  o f  t h e  v o t e r s .  As you  w i l l
r e c a l l  t h e  v o t e r s  i n  1988 w e re  t o l d  t h a t  " t h e  i n i t i a t i v e  would
make e a c h  p a r t y  l i a b l e  f o r  damages o n ly  e q u a l  t o  h i s  o r  h e r  s h a r e  
o f  f a u l t  and r e p e a l  t h e  law  c o n c e r n i n g  r e im b u r s e m e n t  f rom  o t h e r  
p a r t i e s . "  U n f o r t u n a t e l y  t h i s  h a s  n o t  p r o v e n  t o  b e  t h e  c a s e .  The 
c h a n g e s  t h a t  you p r o p o s e  i n  S e c t i o n s  16 and  17 w ou ld  s im p ly
u n s u r e  t h a t  in d e e d  a  p a r t y  wou ld  b e  h e l d  r e s p o n s i b l e  o n l y  f o r  h i s  
o r  h e r  p e r c e n t a g e  o f  f a u l t ,  r e g a r d l e s s  o f  who t h e  p l a i n t i f f  c h o s e  
t o  s u e .  We v e r y  much s u p p o r t  t h i s  c h a n g e  a s  i t  v / i l l  s im p ly  g i v e  
e f f e c t  t o  w ha t t h e  v o t e r s  d e c i d e d  i n  1988.

3. S e c t i o n  1-) ( o f f e r s  o f  judgm en t)  i s  a  c h a n g e  we a l s o  
s u p p o r t .  T h is  p r o v i s i o n  r e p r e s e n t s  a n  a t t e m p t  t o  e n c o u r a g e
p a r t i e s  t o  r e a s o n a b l y  and  f a i r l y  e v a l u a t e  t h e i r  c a s e s .  We t h i n k  
t h e  e f f e c t  o f  a p r o v i s i o n  s u c h  a s  t h i s  w i l l  i n d e e d  b e  s i g n i f i c a n t .

4. S e c t i o n  20 (p re- judgm en t i n t e r e s t )  i s  a  c h a n g e  w h ich  i s  
l o n g  o v e rd u e .  The p r o p o s a l  would  k e y  p r e - ju d g m e n t  i n t e r e s t  t o  
w h a t  a  p a r t y  c o u ld  r e a l i s t i c a l l y  h o p e  t o  e a r n  o n  t h e i r  money, 
w h ic h  o f  c o u r s e  i s  t h e  i n t e n t  o f  p r e - ju d g m e n t  i n t e r e s t .  No 
l o n g e r  w ou ld  t h e r e  b e  t h e  r i s k  t h a t  p r e - ju d g m en t  i n t e r e s t  i s  
a r b i t r a r i l y  e i t h e r  t o o  h i g h  o r  t o o  low .

5. S e c t i o n  21 (p re- judgm en t i n t e r e s t  on f u t u r e  damages) i s
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a l s o  a p r o v i s i o n  we a r e  v e r y  much i n  s u p p o r t  o f .  T h i s  a g a i n  
o p e r a t e s  t o  rem ove t h e  w i n d f a l l  o f  aw a rd in g  p re- ju d g m en t  i n t e r e s t  
on  f u t u r e  damages o r  p u n i t i v e  dam ages , w h ic h  a g a i n  a s  a m a t t e r  o f  
l o g i c  and  f a i r n e s s  seem s m o s t  a p p r o p r i a t e .

6. F i n a l l y ,  we a r e  s u p p o r t i v e  o f  S e c t i o n  26. w h ic h  
e l im i n a t e s  c o s t s  an d  a t t o r n e y ' s  f e e s  t h a t  a r e  p r e s e n t l y  aw a rd ed  
a s  a  m a t t e r  o f  c o u r s e  i n  a lm o s t  e v e r y  c a s e .  The c u r r e n t  i s s u e  o f  
who i s  t h e  " p r e v a i l i n g  p a r t y "  i n  c i v i l  l i t i g a t i o n  i s  one t h a t  i s  
l i t i g a t e d  p r o b a b l y  m ore f r e q u e n t l y  t h a n  any  o t h e r  i s s u e .  I n d e e d ,  
e v e r y  con sum er who p u r c h a s e s  a n  i n s u r a n c e  p o l i c y  from  u s  i n  
A la s k a  p a y s  f o r  R u le  82 c o v e r a g e .  E l im i n a t i n g  t h i s  w ou ld  n o t  
o n l y  r e d u c e  l i t i g a t i o n  on t h i s  i s s u e ,  b u t  w ou ld  rem ove an  e l e m e n t  
o f  c o s t  t h a t  i s  p r e s e n t  i n  t h e  c u r r e n t  s y s te m .

A s id e  f rom  t h e  above  comments w h ic h  r e l a t e  t o  s p e c i f i c  
s e c t i o n s  o f  t h e  p r o p o s e d  l e g i s l a t i o n  b e f o r e  you , we h a v e  a  
g e n e r a l  comment we w ou ld  l i k e  t o  make. We a r e ,  o f  c o u r s e ,  aw a re  
t h a t  any  t im e  l e g i s l a t i o n  su q h  a s  t h i s  i s  p r o p o s e d ,  t h e  o p p o n e n t s  
w i l l  r e s p o n d  by a r g u i n g  i t  s h o u l d  n o t  b e  p a s s e d  u n l e s s  t h e r e  a r e  
g u a r a n t e e s  t h e  p a s s a g e  w i l l  r e d u c e  i n s u r a n c e  r a t e s  by  a s p e c i f i c  
p e r c e n t a g e .  We w is h  t h e  i s s u e s  w e re  so  s im p l e .  To s e e  t h e y  a r e  
n o t ,  we n e e d  o n ly  l o o k  b a ck  a t  t h e  1988 i n i t i a t i v e .  A l th o u g h  we 
t h o u g h t  t h e n  and  e v en  now t h e  i s s u e  o f  s e v e r a l  l i a b i l i t y  t o  b e  a 
s im p l e  on e , t h e r e  h a s  b e en  a  g r e a t  d e a l  o f  l i t i g a t i o n  a b o u t  t h e  
i s s u e  o f  w h e th e r  f a u l t  i s  t o  b e  a l l o c a t e d  o n ly  am ongs t t h o s e  
p a r t i e s  t h e  p l a i n t i f f  h a s  c h o s e n  t o  s u e ,  o r  am ong s t  a l l .  We a r e  
now r a p i d l y  a p p r o a c h in g  t h e  f i v e - y e a r  a n n i v e r s a r y  o f  t h e  
e f f e c t i v e  d a t e  o f  t h i s  i n i t i a t i v e  and  t h i s  s e e m in g ly  s im p le  i s s u e  
h a s  s t i l l  n o t  b e en  a n sw e re d .

We s u s p e c t  t h a t  e v en  i f  t h e  l e g i s l a t i o n  b e f o r e  you  i s  
p a s s e d ,  t h e  m ean in g  o f  many o f  t h e s e  p r o v i s i o n s  w i l l  b e  d i s p u t e d  
f o r  y e a r s  t o  come. The o p p o n e n t s  o f  t h i s  l e g i s l a t i o n  a r e  
t a l e n t e d  and  a t  l e a s t  i n  some c a s e s  w e l l- f i n a n c e d  g ro u p s  who h a v e  
a  g r e a t  d e a l  o f  p e r s o n a l  s t a k e  i n  t h e  e n fo r c em e n t  o f  t h e  
p r o v i s i o n s  b e f o r e  y o u .  I t  may b e  y e a r s  b e f o r e  t h e  t r u e  b e n e f i t  
o f  t h i s  l e g i s l a t i o n  w i l l  b e  f e l t .

T h e r e  i s  a  s e c o n d  r e a s o n  t h e  b e n e f i t  we f u l l y  e x p e c t  t o  
r e s u l t  f rom  t h i s  l e g i s l a t i o n  i s  n o t  e a s i l y  q u a n t i f i a b l e .  Many 
a s p e c t s  o f  c i v i l  l i t i g a t i o n  r em a in  s u b j e c t i v e  and  n o t  
q u a n t i f i a b l e ,  e s p e c i a l l y  o v e r  t h e  s h o r t  t e rm .  One n e ed  o n ly  l o o k  
a t  t h e  n a t u r a l  d i s a s t e r s  w h ic h  h av e  b e f a l l e n  l i t e r a l l y  e v e r y  
r e g i o n  o f  o u r  c o u n t r y  i n  t h e  p a s t  f i v e  y e a r s  t o  s e e  t h a t .

A l th o u g h  we f u l l y  e x p e c t  t h i s  l e g i s l a t i o n  t o  h a v e  a  p o s i t i v e  
e f f e c t  on i n s u r a n c e  p rem ium s, t h o s e  t h a t  o p p o se  l e g i s l a t i o n  o f  
t h i s  n a t u r e  f o r  t h e  p u r p o r t e d  r e a s o n  t h a t  t h e r e  i s  no g u a r a n t e e  
i n s u r a n c e  r a t e s  w i l l  b e  a f f e c t e d  n e ed  o n l y  t o  u n d e r s t a n d  t h a t  
t h e r e  a r e  a  number o f  c o n t r o l s  i n  t h e  s y s te m  t h a t  p r e v e n t  an  
i n s u r e r  f rom  h a v in g  an  e x c e s s i v e  l e v e l  o f  p r o f i t .  The f i r s t  i s



R e p r e s e n t a t i v e  B i l l  Hudson 
F e b r u a r y  3, 1994 
P age  4

H ughes Thorsness Gantz Powell 8 Brundin
ATTORNEYS  AT LAW

t h a t  t h e  i n s u r a n c e  i n d u s t r y  i s  h i g h l y  r e g u l a t e d  and  i n d e e d ,  t h e  
s t a t e  o f  A l a s k a  em p loys a D i r e c t o r  o f  I n s u r a n c e  and  s t a f f  f o r  t h e  
v e r y  p u r p o s e  o f  p r o t e c t i n g  A la s k a  c o n sum e rs .

S e co nd , t h e  i n s u r a n c e  i n d u s t r y ,  e v en  th o u g h  h i g h l y  
r e g u l a t e d ,  i s  a l s o  h i g h l y  c o m p e t i t i v e .  The e f f e c t  o f  c o m p e t i t i o n  
i s  t o  a l s o  p r o v i d e  f o r  a  l e v e l  o f  c o n t r o l  on t h e  c o s t  o f  
i n s u r a n c e  p r o d u c t s .

T h i r d ,  t h i s  l e g i s l a t i o n  d o e s  p r o v i d e  f o r  a  s t u d y  o f  t h e  
c o s t s  t o  s o c i e t y  o f  t h e  c i v i l  j u s t i c e  s y s te m .  I f  t h e  g o a l s  t h i s  
l e g i s l a t i o n  s e e k s  t o  a c c o m p l i s h  a r e  n o t  f u r t h e r e d ,  a d d i t i o n a l  
c h a n g e s  c a n  b e  made. T h i s  l e g i s l a t i o n  c e r t a i n l y  seem s t o  b e  a 
s i g n i f i c a n t  s t e p  i n  t h e  r i g h t  d i r e c t i o n .

F i n a l l y ,  we b e l i e v e  you  s h o u ld  k e e p  t h e  c o n c e p t  o f  f a i r n e s s  
i n  m ind  a s  you  exam ine  e a c h  o f  t h e  p r o p o s a l s  b e f o r e  you , a s i d e  
f rom  t h e i r  e f f e c t  on i n s u r a n c e  r a t e s ,  a s  u l t i m a t e l y ,  t h e  c o s t  o f  
i n s u r a n c e  i s  b o rn e  by e a c h  o n e  o f  u s .  I s  i t  r e a l l y  f a i r  t o  h av e  
p r e - ju d g m e n t  i n t e r e s t  a t  an  u n r e a l i s t i c a l l y  h i g h  o r  f o r  t h a t  
m a t t e r  low  l e v e l?  Does i t  r e a l l y  make s e n s e  t o  assume t h e r e  
w ou ld  b e  no  income t a x e s  p a i d  on a  f u t u r e  l o s t  wage award? I s  i t  
f a i r  t o  p a y  p r e- ju d gm en t  i n t e r e s t  on f u t u r e  damages? Do we, a s  a 
m a t t e r  o f  c o u r s e ,  w is h  t o  p a y  f o r  a t t o r n e y ' s  f e e s  i n  e v e r y  s i n g l e  
c a se?  Even i f  you i g n o r e  t h e  b e n e f i t  we b e l i e v e  t h i s  l e g i s l a t i o n  
w i l l  u l t i m a t e l y  h a v e  on i n s u r a n c e  r a t e s ,  t h e  a n sw e r  t o  t h e s e  
q u e s t i o n s  seem s c l e a r .  We w ou ld  u r g e  e a c h  one  o f  you  t o  s u p p o r t  
t h i s  l e g i s l a t i o n .

I f  we c a n  b e  o f  any  a s s i s t a n c e  t o  you  i n  e v a l u a t i n g  any  o f  
t h e s e  p r o v i s i o n s  o r  t r y i n g  t o  a s s e s s  t h e  p o s s i b l e  e f f e c t  o f  t h e s e  
p r o v i s i o n s ,  p l e a s e  l e t  u s  know and we w i l l  b e  h appy  t o  h e l p .

S i n c e r e l y ,
HUGHES, THORSNESS, GANTZ,
POWELL & BRUNDIN

By:

xmll3600/lp
cc: Members, House Labor

& Commerce Committee
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JACKSON CONSTRUCTION
241 ASPEN STREET 
SOLDOTNA. AK 99669 
907-262-4485

Dear Committee Member !

As a concerned business man and citizen I respectfully urge 
you to move house Bill 292 into the House for immediate 
action

Insurance refor i is long overdue and even tho I believe this 
bill does not Go far enough it is a step in the right 
direction.

I will do all I can to assure its passage once it reaches the 
House.

Respectfully I am



A  P r o f e s s i o n a l  C o r p .
2841 DE BARR RD.. #41 

ANCHORAGE.  ALASKA 99308 
907  • 279-3304

^Roland O. Qowtl, 3\t.Q).

Practice Limited to General Surgery

F e b r u a r y  1, 1994 T ^ . ' V M v e d
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R e p r e s e n t a t i v e  B r i a n  P o r t e r  
H ou se  o f  R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  99801-1182 

D e a r  B r i a n :

•  A n o t e  ( f rom  t h e  home f r o n t )  t o  e n c o u r a g e  y o u  t o  c o n t i n u e  t o  s u p p o r t  
t o r t  r e f o r m .  House  B i l l  292 l o o k s  p r e t t y  g ood  t o  me a s  i t  d o e s  t o  o t h e r s  
i n  t h e  m e d i c a l  f i e l d .  I f  I  c a n  b e  o f  a n y  h e l p  t o  y o u  f r o m  t h i s  e n d  w i t h  
t e s t i m o n i e s ,  i n f o r m a t i o n ,  e t c . ,  p l e a s e  do  n o t  h e s i t a t e  t o  c o n t a c t  me.

W i s h i n g  y o u  a  s u c c e s s f u l  y e a r  i n  J u n e a u .

S i n c e r e l y ,

R o l a n d  E. Gower- M.D. 

REG :b a r

By Arrointment Only
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«MFIB Alaska
immediate release FFI, CONTACT: Resa Jerrel

January 10, 1993 (907) 789-427B

TORT REFORM TOP ISSUE FOR NFIB/ALASKA 

JUNEAU— Despite civil justice reforms enacted in 1986, Alaska’s 

small business owners still suffer from sky-high liability insurance 

rates. "Many members tell me their premiums have continued to soar, 

even though there have been no claims, or only a very minor claim, 

against their policies," says Resa Jerrel, Director of the 4,400- 

member Alaska chapter of the National Federation of Independent 

Business. "I know of several who have been forced to drop their 

coverage due to premium hikes, leaving them and their customers 

without meaningful protection."

The failure of the ’86 reforms has led NFIB/A1aska, the state’s 

largest smal1-business advocacy group, to place passage of HB 292, a 

comprehensive tort reform bill, «t the top of its legislative agenda, 

A recent survey of NFIB/Alaska members found overwhelming 

support for all six D f  the bill’s key reforms among the small 

business community:

* 96 percent approved barring damage suits by people who
received their injuries in the course of committing a 
cri me?

9 1 5 9SkywoodLane t  89 percent approved limiting the filing deadline for lawsuits 
Juneau,ak99801 arising from construction accidents or product liability

claims to six years from the time of injury?

84 percent approved telling juries of awards already 
collected by a claimant for the same incident and deducting 
that amount from any subsequent judgement?

83 percent approved capping punitive damage awards at 
$200,000 or three times the amount of actual loss, whichever 
is greater?

The Guardian of 
Small Business -more-



* 79 percent approved barring injury claimants -from naming only 
"deep pocket" defendants?

* 7B percent approved limiting the economic loss awards in 
fatal accidents to $50,000 if the deceased has no dependents.

"The survey results clearly show smal1-business owners feel the

current civil justice system is neither civil nor just," Jerrel saik .

"It encourages people tD file million-dollar lawsuits on the1!\\
flimsiest of pretexts, often in the hope of being offered a 

settlement just to stop being a nuisance. This kind of "civil 

extortion’ frustrates fairness and clogs the courts, slowing the 

delivery of justice for all. And, it imposes tremendous costs on 

society, fueling insurance rate inflation and raising cost of goods 

and services for all Alaskan consumers."

Jerrel says pre-session conferences have left her feeling up­

beat about the prospect of getting meaningful reforms enacted this 

year. "You get the sense from all parties involved, including the 

trial lawyers, that progress must be made this year," Jerrel said. 

"For the first time in all my years of dealing with this issue, there 

seems to be a determination among all the players to work together, 

to seek conciliation rather than confrontation.

#####



ffFIB Alaska
National Federatkn of 
Independent Business

January 10, 1994

The Honorable Brian Porter 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Dear Representative Portera

The NFIB/Alaska - National Federation o-f Independent Business 
of Alaska - membership is comprised of 4300 small and 
independent business owners. The typical NFIB/Alaska member 
employs four workers and rings up gross sales of about 
*190,000 per year. In aggregate, the organization's members 
employ nearly 50,000 workers.

The legislative agenda of NFIB/Alaska is determined by our 
ballot. The ballot is our annual poll of our membership on a 
series of issues deemed critical to small business. A 
majority vote, of the members in response to the poll, sets 
our policy and position on legislative issues. The objective 
of this letter is to share with you the enclosed results of 
the 1994 poll.

X hope this information regarding the views of small business 
owners on these issues will be useful to you. At your 
convenience, I would be happy to meet with you to discuss 
this years results or previous years poll results.

I look forward to working with you on these and other issues 
of importance to small business owners.

Sincerely,

Resa Jerrel 
State Director

Enclosure

The Guardian of Small Business



NFIB/ALASKA BALLOT RESULTS 
1994

1. Should legislation be passed requiring voter approval of any new 
state tax or tax increase?

Yes SIX No 14X Undecided 5X

2. Should the legislature reform the Alaska tort law system by 
making the following changesi

a. Require construction and product liability actions involving 
personal Injury, death, or property damage to be filed within six 
years of the accident?

Yes 89% No 4X Undecided 7%

b. Prevent injury claimants from naming only those businesses 
and individuals who have the deepest pockets?

Yes 79X No 9X Undecided 12X

c. Limit punitive damages to not more than three times that
awarded for actual loss, or *200,000, whichever is greater?

Yes 83% No 8% Undecided 9%

d. Limit award for economic loss to *50,000 when the deceased 
is not survived by children, spouse or other dependent?

Yes 78% No 14% Undecided 8%
'
e. Make the courts and juries aware of any other awards the 

claimant may have received and deduct that amount from judgements?

Yes 84% No 10% Undecided 6%

f. Prohibit suits for damages if the injury or death occurred 
while the plaintiff was committing a crime?

Yes 96% No 3% Undecided 1%

3. Should a small-business economic impact statement be attached to 
all bills considered during session?

Yes 62% No 25% Undecided 13%

4. Should a Small business Advisory Committee in the legislature bo 
established to review proposed legislation and recommend legislation 
beneficial to *mr.j.i business?

Yes 73% No 16% Undecided 9%

5. Should legislation be enacted permitting a small business to
replace workers' compensation insurance with a combination of health 
and wage replacement insurance (known as 24-hour coverage)?

Yes 51% No 16% Undecided 33%



1994 Ballot Results
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6. Should there be a limit on the number of bills legislators can 
introduce?

Y e s  60% No 28% Undecided 12%

7. Do you currently provide health insurance to your full-time 
employees?

Y e s  47% No 53% Undecided 0%

7a. If you answered yes to question 7, approximately how much do 
you currently pay for health insurance for each full-time employee 
each month?

Up to *75 3%
*76 to *125 13%
*126 to *200 33%
More than *200 51%

7b. If you provide health insurance, who pays for it?

Employer pays 100 percent 66%
Employee pays 100 percent 3%
Employer and employee share the 
cost. 31%

8. If your firm does not provide health insurance to employees, why 
not? (Check only one)i

43% Premiums are too high or the firm cannot afford to pay for 
benefits.

17% Employees are generally covered under policy of spouse or 
parent.

14% The firm does not qualify for a group policy.

7% Employees prefer additional compensation in place of health 
insurance benefits.

3% Lack of employee Interest.

16% Other. (Please detail in the Comment section.)

8a. If you do not provide health insurance, which of the following
measures would you likely take to recover costs if you were required
to buy health insurance for all your full-time employees? (select 
those that apply.)

42% Raise prices for my product or service.
22% Eliminate part-time jobs.
35% Eliminate full-time jobs.
23% Reduce hours worked for some employees.
26% Cut or hold down other employee benefits.
51% Cut or hold down employee wage increases.



1994 Ballot Results
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18% Postpone or cut expenditures for plant and/or equipment.
24% I would be forced out of business.
6% Other. (Please explain in the Comment section.)

9. Who should have the responsibility for making health insurance 
purchasing decisions?

Employer 45% Individual 42% Undecided 13%

10. Should doctors and hospitals be required to post their fees for 
the services ar.d procedure they provide?

Yes 76% No 14% Undecided 10%



UJeoflQ Corporation
We the following strongly support the passage of H.B. 292.

Please move this bill into the House as soon as possible.
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UNITED BROTHERHOOD OF

C a r p e n t e r s  a n d  J o i n e r s  o f  A m e r i c a
LOCAL UNION NO. 1281

407  DENALI » #10 0
P h o n e  276-3533

A " c H ° p m - w m m 0 '

February 28, 1994

Representative Brian Porter FAXED AND MAILED 2/28/94 
State Capitol, Room 118 
Juneau, AK 99801-1182 
FAX : 465-3834

RE : House Bill 292

Dear Representative Porter,

Many of us, myself included, within the construction 
industry favor a great deal of that which is contained 
in HB292. We can agree that tort reform is needed. 
However, there needs to be an avenue to make sure the 
savings are realized by those from whom it has been 
extracted in the first place.

That means that the insurance companies must also step 
to the plate along with the medical community and 
o t h e r s .
Senator Duncan has a good idea in his health care bill. 
Give the insurance companies so long, in this case 1 
year, to drop rates or it will be mandatory. Right on 
down the line until it gets to the average citizen, the 
consume r.

That would be ideal, but you must start somewhere, so 
"YES" to HB292.

R e c e i v e d
O > I,■J ivw 7

Carpenters Local 1281 

PT/wh
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March 2 i 1994
R e p r e s e n t a t i v e  B r i a n  P o r t e r ,  C h a i r  
House J u d i c i a r y  Commit tee
Doar R e p r e s e n t a t i v e  P o r t e r :
I  want t o  add my v o i c e  t o  t h o s e  u r g i n g  y o u r  p a s s a g e  o f  HB 292.
I  have been an a d v o c a te  o f  T o r t  re fo rm  f o r  many y e a r s .  The p r o v i s i o n s  o f  HB 292 a r e  w e l l  t h o u g h t  th ro u g h ,  and  
r e a s o n a b le .  They l e v e l  t h e  f i e l d  on w h ich  we p l a y  i n  an 
a l r e a d y  to o  l i t i g i o u s  w o r ld .  They p ro v id e  a d e q u a te  
p r o t e c t i o n  f o r  s u c c e s s f u l  p l a i n t i f f s  w i th o u t  r u i n i n g  any p r o s p e c t  t h a t  t h e  l o s i n g  p a r t y  w i l l  b e  a b l e  t o  s t a y  i n  b u s in e s s .
Our in s u r a n c e  c o s t s  a r e  h ig h ,  and t h e  c om p le x i ty  o f  o u r  p o t e n t i a l  l i a b i l i t y  r e q u i r e s  e x p e n s iv e  p r o f e s s i o n a l  
a t t e n t i o n .  We a r e  a  sm a l l  company t h a t  h av e  n e v e r  e x p e r i e n c e d  an in s u r a n c e  l o s s ,  and s t i l l  we have  t o  s t r u g g l e  t o  a s s u r e  t h a t  we have a l l  t h e  cov e rag e  we need .
" I ’l l  su e  you" i s  becoming a s  common a  d a i l y  g r e e t i n g  in  b u s in e s s  a s  "have a n i c e  d ay " .  HB 292 i s  good f o r  A la sk a .
I t  i s  m odera te , and f a i r-  I  u rg e  you t o  p a s s  i t .
S i n c e r e l y ,

F.rnesta  B a l l a r d  
C h ie f  E x e cu t iv e  O f f i c e r

Re cefved

11 ta 8SSi . Uftim, mu* sisci
W: (JW Z25-WJ ► fir {WJJ 2JS-31I7



PAUL M. WORRELL, M.D.
INTERNAL MEDICINE 

UNIVERSITY  PR O FE SS IO N A L  C EN TER  
3 6 5 0  LAKE O T IS  PARKWAY 

A N CH O RA G E. ALASKA 9 9 5 0 8  
561-4402

February 22, 1994 Si'llANPOi..

Representative Brian Porter 
State Capitol, Rm. 122 
Juneau, AK 99801-1182

Dear Representative Porter:

I appreciate your work in the Legislature in moving the Tort Reform bill 
forward. I lupe that we have a chance to say hello when I am in Juneau 
the 27th and 28th of February or March 1.

The lack of Tort Reform changes has certainly discouraged the medical 
community far more than is realized. I think Tort costs have also driven 
up the cost of medical care far greater “han people realize.

I certainly appreciate your work this past few months.

Paul M. Worrell, M.D

President, Anchorage Medical Society 
pmw:pk



February 22, 1994

Rep. Brian Porter, Chair

When i moved to Alaska in 1955, attorneys headed my 
lis t of most admired professions. Lawyers have done a 
lot for Alaska and America. However, times have 
changed.

The legal system has changed to be one of the worst of 
the profession. Not lawyers, per se, but the system.

I recently was involved in a s illy lawsuit that racked up 
way over $ 100,000 in legal fees. The su it was 
eventually suspended w ith no settlement money. Only 
the lawyers won.

Please pass any law that w ill clamp down on liab ility 
reform and stop s illy lawsuits. Why does Alaska need 10 
times more per capita the number of attorneys that 
practise in growing Japan?

P.S. This complaint is about the legal system, not 
lawyers. There’s lots of fine attorneys that must play by 
the rules of this terrib le system.
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l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n

4107 Laurel Street « Anchorage, Alaska 99508-5334 • (907) 502-2662

March 11. 1994

TO: Representative Brian Porter
Alaska State Legislature 
P. 0. Box V (MS 3100) 
Juneau. AK 99811

FROM: Dr. Donald Lehmann, President
Alaska State Medical Association

RC: House Bill 292

Dear Representative Porter:

On behalf of the Alaska State Medical Association I would strongly 
encourage you to support House Bill 292 and pass this bill through your 
committee. The Alaska Bar Association Is currently attempting to smear 
this bill by passing out a significant amount oF misinformation. The 
current Tort system that we have in this state 1s unfair, inequitable, 
and irrational. It is making it increasing difficult for hospitals to 
stay open and the physicians to practice, especially in rural parts of 
the state. Tort Reform does work. Experience has shown that fair and 
comprehensive reform has lowered malpractice costs significantly in 
California and Indiana, the two states where it has been enacted.
Alaska will benefit with the passage of House Bill 292.

If you have any questions that I can ansv/er, do not hesitate tc contact 
me.



JOHN M. SNYDER, M.D.
General Surgery

2841 DEDARR ROAD, SUITE 44 
ANCHORAGE. ALASKA 99508 

(907) 277-1375 
(907) 277-1376 FAX

V

Dear Representative:

I am writing to voice my objection to the Duncan bill 
specifically, and in general to any premature attempts by the 
state legislature to radically change the health care system 
of Alaska.

As a prelude to my comments I would also like to .inform you 
that the recent sanction of the Duncan bill by the Anchorage 
Medical Society and by Dr. Korshin is not reflective of lEKe 
general ’opinTon of the majority of private physicians in 
Anchorage. The meeting, at which it was voted to support the 
bill, was attended by less than 50 physicians, several of whom 
are not members of that body. The vote was 22 for, 10 against, 
which indicates the attendance. I believe that the Medical 
Society no longer reflects the desires or opinions of the average 
physician in practice, but rather the voices of a vocal minority, 
who by default, secondary to unimaginative and ineffective 
policies, have assumed leadership roles in the organization.
I personally discontinued membership in the Society 15 or so 
years ago for these reasons.

I acknowledge that problems exist within our current health 
care system. If you will bear with me for a few moments, I would 
like to share some of my thoughts with you.

There is only one universal agreement concerning the current 
system; it costs too much. All other objections are either 
subjugated to this fact, a result of this fact, or emotional 
cries of crisis to magnify some of the manifestations of this 
fact.

The appropriate question is, why does it cost too much?

The answer is not a defective capitalistic system, nor is 
it economic greed, excess demands or any other ol 'ious practical 
causality. Medicine in the United States today costs too much 
because of the underlying philosophical principles under v/hich 
it is practiced. The basic flaw is that our populace demands, 
and we physicians, without restriction, offer, health care on 
the basis of "the least potential good", as distinct from "the 
most probable good." By least potential good , I mean that we 
will use any technology, therapy, test, or treatment if the 
slightest possibility exists that it may be of help. To elucidate 
why this philosophical error currently is accepted by our society


