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6and 21 of the House version and bill sections 9and 28(part) of the Senate version.
These sections authorize the use of an abatement order, obtained at the end of a trial
under the nuisance abatement statute, to serve as prima facie evidence of un'-irvio!
holding of premises by force for purpose of the hearing required by the forcible entry
and detainer process.

Each version contains new authority by which, at the end of a forcible entry and
detainer action, the court may enter an order to vacate against the tenant and, at the
same time, may provide a [andlord who requests a writ of assistance to recover
Possessmn of the premises. See bill section 5 of the House version, bill section 8 of
he Senate’s. Those sections, adding a proposed AS 09.45.125, describe the nature
of the order that the court may enter, and exfr])llutly authorize the court to issug, in
favor of the party recovering possession of the premises, a writ of assistance to a
peacte officer in order to provide assistance in serving and enforcing an order to
vacate.

B

Making the tenant’s obligations more stringent implicates the definition of "damages"
for purposes of a5certa|n|n.? whether or not a tenant is due a refund of all or any
portion of a security deposit. "Damages" is, in current law, a term whose definition
15 divided between” AS 34.03.070(h) and AS 34.03.360(18). BIill section 13 of the
House version--the same language ‘is to be found in hill section 19 of the Senate
version-reworks the definition of "damages," and bill section 30 of the House version-
il section 35 of the Senate version-repeals the existing definition set out as a part
of AS 34.03.360(18). With these changes, one need not worry about whether, in
evaluating damages to premises, a tenant acted intentionally or negligently. Rather,
if the tenant caused any damage beyond wear and tear due to "normal, nonabusive
living," the tenant may be held responsible for damages.

C

The bill incorporates a checklist approach "that lists the items in the apartment and
describes the condition of these items and of the apartment itself." It .dlstmcl;ulshes
between a "premises condition statement" and a "contents inventory." Bill section 12
of the House version and bill section 18 of the Senate version give the landlord the
right to require preﬂaranon of these documents and indicate how the documents mar
be made part of the rental agreement. The House version’s bill section 15-hill
section 20 of the Senate version-gives the landlord the right to require the tenant to
execute a statement and inventory before making possession ofthe premises available
but, when execution of one or hoth of these documents is required, the landlord is
required to indicate to the tenant how the information on the statement/inventory
may be used. Bill section 26 of the House version--hill section 31 of the Senate
version-establishes the statement/inventory as "presumptive evidence of the condition
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of the premises and its contents at the commencement cf the term of the period of
occupancy” in order to support any later claim for damages. The addition made in
bill section 16 of the House version--hill section 21 of the Senate’s-add?fS'eibr
status of a statement/inventory in the event a landlord sells to a purchaser leaving the
menant in residence.

D

"Abatement"--technically, "nuisance abatement"--is the form of civil remedy available
to remove or d|mm|sh.act|V|t%/)9that constitutes a nuisance. The applicable statutory
provisions are set out in AS 09.50.170 -09.50.240.

In the House version, bill section 7—in the Senate version, hill section 10--revises
AS 09.50.170. The chan?e deletes in that section dated references to "lewdness,
assignation, ... ur any other immoral act"——currentIK part of the existing basis for
nuisance abatement relief--but retails reference in the current law to ."Frosntut.lo_n”
and adds references to an illegal activity involving prostitution and an illegal activity
involving alcoholic beverages, a controlled substance, or an imitation controlled
substance as further grounds for relief under the nuisance abatement statutes. ~

The House version’s hill section 8-the Senate version’s bill section 11 supplies the
definitions for each of the three additional criminal activities that mar trigger
nuisance abatement relief, cross-referencing them to the meanings of those terms set
out in the Uniform Residential Landlord and Tenant Act.

Following the California statutory model recommended as this bill was under
consideration during the Seventeenth Legislature, I included bill section 9 of the
House version--hill section 12 of the Senate version--a new section, AS 09.50.175, that
would allow the court to consider evidence of reputation within a community if relief
is sought under the expanded version of the nuisance ahatement relief statute.

Bill section 10 of the House version--bill section 13 of the Senate’s-recasts e.xistingi
law under which a court may issue a nuisance abatement order. The prmmB_a
substantive change adds the underlined material in AS 09.50.210(a)(1) of each bill

_ Both Dill versions contain language in the respective provisions amending the
forcible entry and detainer provisions to allow a landlord to demand P_ossessmn of rented
remises and, thereafter, to commence a forcible entry and detainer action in the event the
enant has violated provisions of the Uniform Residential Landlord and Tenant Act
(AS 34.03.120(h)), against knoyvlnfq engagement in certain illegal activities mvolvm? alcohol
or dru?s on premises or for violation ofa similar provision in rented premises not covered
by that Act (AS 34.05.100(a)). Both also authorize the landlord to use the forcible entry and
detainer remedy to enforce an order of abatement Under the provision, the landlord”may,
after obtaining ‘the abatement order under AS 09.50.210(a), seek immediate relief.
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and directs the termination of the lease or rental agreement on premises subject to
the abatement order if the tenant has been given notice of the nuisance abatement

proceedings.

The substantive change made by bill section 11 of the House version--hill section 14
of the version reported in the Senate--adds a measure of flexibility to the abatement
remedy by giving the court latitude to determine the amount of bond with sureties
necessary when premises under abatement are to be returned to the owner rather
than maintaining the requirement that the value of that bond reflect the full value of
the property. In both versions, the provision also adds, as a new subsection (c), a
statement to clarify that, if an abatement order is subsequently canceled because of
compliance with (a) of that section, the related lease or rental a(};reement—termmated
with the issuance of the abatement order under the authority of AS' 09.50.210(a)(1)-
is not automatically revived.

In that part of the bill that amends the provisions of the state’s version of the
Uniform Residential Landlord-Tenant Act, the House version’s bill section 21-the
comparable provision in the Senate version is proposed AS 34.03.2201(d), part of bill
section 28-directs that, under the Uniform Residential Landlord and Tenant Act, an
order of abatement entered by the court terminates the related rental agreement.

Finally, bill section 28 of the House version-hill section 33 of the Senate counter-
part-identifies the particular activities involving alcoholic beverages, controlled
substances, imitation controlled substances, and prostitution that warrant relief under
the expanded nuisance abatement provisions. G.eneral_l?;, the definitions set out in
these statute amendments identify sales, possession with intent to sell, and similar
transactions of a serious nature in violation of law.

E

Bill section 17 of the House version, and its counterpart, bill section 23 of the Senate
version, adds as a tenant’s duty the obligation of the tenant not to engage in illegal
activities on rented premises or to knowingly allow others in the premises to do so.

The House- measure’s bill section 29—the Senate version’s counterpart is its hill
section 34—adds a codified section, pr_oiJosed AS 34.05.100, extending to tenancies not
covered by the Uniform Residential Landlord and Tenant Act the provisions
establishing the duty on the tenant not to use the rented premises for illegal activities.
Under this new section, noncomph'ance with the provision is a basis for seeking relief
through the nuisance abatement process and an order of abatement covering a
premises that falls within this section terminates the rental agreement.

HI
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t())_hher provisions that address the same or substantially similar material, in the two
ills —

Mediation: Both versions explicitly authorize mediation of landlord-tenant disputes,
but have taken a different approach to the subject.

Mediation efforts are defined by hill section 32 of the Senate version. Add_monaIIY,
under the addition made by material added in bill section 16. a commitment to
mediation may be incorporated as a part of a rental agreement. The Senate version’s
bill section 7 redrafts the "summons and continuance” provision to take into account
delay on a continuance due to mediation of disputes between landlords and tenants.
Bill 'sections 36. 37. and 38 make relevant court rule changes to recog_mze the
‘opportunity for mediation. Bill sections 41 and 42 set out contingent effective dates
provisions relevant to the legislature’s ultimate decision to include or not include the
mediation provisions. -

By contrast, in its bill section 27. the House version treats with mediation summarily.

Provisions that appear in the House version but are not included in the Senate
version -

Several hill sections and Parts of hill sections are included in the House Finance
Committee Substitute that have no counterparts in the Senate Judiciary Committee
Substitute. Generally, these additional provisions incorporate new material to the
House version as a result of careful examination of the measure by a subcommittee
of the House Finance Committee.

A

Four hill sections of the House Committee Substitute bill are included because of the
work done b}/ the subcommittee to more closely "marry" the provisions of the
Uniform Act to the forcible entry and detainer remedy. See hill section 14. relatm%
to notice to quit to a person in"wrongful possession in order to supply the tenan
possession of the dwelling unit; bill sc'.ion 22. relating to notice in the context of
mobile home parks; bill section 23. applicable to notices to holdover tenants; and bill
section 24 clanfymg that an action for tposs_essmn by the landlord under the Uniform
Act must be preceded by the giving of notice to qit.

.y The court rule changes may now be unnecessary in |i3ght of the Supreme Court's
adoption of Civil Rule 100, which became effective in July, 199
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b

The House version incc\porated provisions that added to the obligations imposed on
landlords and the opportunity of tenants to remedy deficiencies in the landlord’s
obligations under the rental” agreement or the Uniform Act. Bill section 18
amending AS 34.03.160(a), adds a "repair or deduct" provision for compliance failures
that could be remedied for less than $300, and advances the opportunity of a tenant
to quit premises by ten days. The amendment made by bill section 19increases the
damage recovery permitted a tenant for a landlord’s unlawful ouster or wilful
diminishment of necessary services.

C

To address a particular problem involving the applicability of the Uniform Act to
temporaly residential housing services for transitional living, the House amended a
Frovmqn of AS 34.03.330(h) as an extension of an exclusion from the operation of
he Uniform Act. See hill section 25.

Provisions that appear in the Senate version but are not included in the House
version —

A series of hill sections and parts of bill sections are included in the Senate Judiciary
Committee Substitute that do not appear in the House Finance Committee
Substitute. Generally, these additional provisions incorporate new material to the
Senate version that was not requested for inclusion in the House hill, that was added
by the Senate Judiciary Committee in its consideration of SB 155 after the House
verts;|é|)nt h%d heen introduced in its original form, or that House committee members
opted to drop..

*

Bill sections 1and 15 of the Senate version, adding two new codified sections,
AS 04.21.075 and AS 17.30.160, impose on peace officers the requirement to notify
a landlord when a tenant has been arrested for violation of one of the identified
criminal offenses involving alcohol or drugs. The comparable provisions in the earlier
House versions were dropped in CSHB 222 (Finance).

The Senate version incorporates reference to termination of tenancy in the case of
two con_tmgfenmes that are not part of the House version: the landlord’s recovery of
Possessmn. or the tenant’s failure to pay utilities (when required to do so0) and for the
enant’s failure to provide the landlord with copies of keys when the tenant initiates
a change in the lock; neither of these provisions is addressed in the House version.
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In the Senate version, AS 34.03.120(8)—t would be restyled AS 34..03.180ga)(8) if
adopted--a part of bill section 22, incorporates an unauthorized changing of the door
locks provision that has no House version counterpart.

In the Senate version, AS 34.03.220(e) and (f), a part of bill section 28, glvm? rise to
authorized action by the landlord to terminate a te_nancx in the event of a fenant’s
nonpayment of utility services and subsequent discontinuance of those services,
likewise has no House version counterpart.

*

In an amendment to the "summons and continuance" provision applicable to forcible
entry and detainer actions, the Senate version’s hill section 6 eliminates the "Cel|l_n(]J"
or maximum period of four days allowable between service of summons in a forcible
entry and detainer and hearing on the action. It retains the statutory two day

minimum period. The House version omh: this change.

*

Each of the following has no directly comparable provisions in the House-passed
version:

Bill section 18 of the Senate version (1) increases from two to three months the
amount of prepaid rent and security deposit that a landlord may claim as a condition
of occupancy of rented premises and (2) exempts from that limitation a rental unit
in which the rent exceeds $1000 per month.

Bill section 24 of the Senate version adds, as an authorization on access to the
premises by the landlord, the right of the landlord, with prior notice to and consent
of the tenant, to have access In order to secure an?/ of the landlord’s personal
pro[)_ert for which no prevision has heen made or that is not mentioned in the
parties”written rental agreement.

Bill section 25 revises the authority of the landlord to enter rented premises, limiting
that entry to (1) opportunities explicitly identified in AS 34.03.140  (2) access

AS 34.03.140 identifies these opportunities:

Under AS 34.03.140(a) [amended in the preceding bill section], with the consent of
the tenant,

- 10 insaect the premises; . . _ _
-- to make necessaiy or agreed repairs, decorations, alterations, or mgrove,menés;)
continued...
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under a court order; (3) access when, as is authorized by AS 34.03.230(h), the tenant
has been absent without prior notice for seven days; and (4) access when the tenant
has abandoned or surrendered the premises.

In-the event the landlord believes that the tenant has abandoned premises, under the
addition made in bill section 29. the landlord is given an ability to obtain access and,
if there is evidence of abandonment and the landlord and tenant have not reached
a different agreemen’, the landlord may terminate the rental agreement.

Bill section 30 rewriter .ne non-liability provision applicable to landlords in the event
of a claim by a tenant relating to storage and disposition of abandoned property.

JBC:Imb:qgc
94-130.1

A\(...continued) _
- 10 supply necessary or agreed services; or
- to exhibit the dwelling unit to prospective or actual purchasers, mortgagees,
tenants, workers, or contractors; and

under AS 34.03.140(b), without the consent of the tenant,
- in the case of emergency.
Additionally, under AS 34.03.140(c), excePt in case of emergency_or if it is impracticable to

do s, the landlord is to give the tenant at least 24 hours notice of intention to enter and may
enter only at reasonable”times.



Comparison of HB 222 SB 155 (Landlord-Tenant Acts)

CS HB 222 (Finance) CS SB 155 (Judiciary)

*Similarities between hills are outlined: differences are shaded and outlined*

_ ~ B'M P Il 3 Notice to landlord following arrest
*No equivalent provision . (Sec. 1
M IW UM i- H m ii 2 Forcible entry & detainer (FED),
* Makes distinction between:premises * No: equivalent provision.

covemad/not covered by Uniform Res.

1 * More limited definition of unlawful
T*AvMMvW~rn | wBBBBBBBBm  holding by force, (Sec, 2

*Establishes linkages'between FED,"-|||if 2 No'equivalent provision.
BhLta w iiSfe ;t"422fSi:51

>SMRetaios 8§ oday period-after'hon-.'l.  1f! IMS'R”BIl.from ;0VdaVs to 5 the period
$ payment-of 'rente(Sec. 1) . landlord must wait to commence FED
after non-payment of rent. (Sec. 227

3 Notice to quit o 3 Notice to quit o
* Add 3 days when notice is maned. * Add 3 days when notice is mailed.,
(Sec. 1) (Sec. 4)
. o * No equivalent provision.
(Set. 3 WS itp M Ap i
Makes ienam ~tenrtnallorkstrtwM " No equivalent provision.

upon delivery of notice; clarifies' numper .
ftiloifihotices. reqtiirpd™Sipip") PRI XA AR NN OB

IiMCiahfteiis-ttmd. pecb”“beforelFEDgjffv|f * No equivalent provision.

M. ‘action may be brought. (S S h H | Coe oA
1B | 4) Revised tenant obligations
§#|:;« No equivalent' provision. \ 'S ¥ Ab obIIga«olns fm a?_feyWe m
- MoT stringent by removal, of qualifying ,,:
i _?W m " - il adjectives; tenant required to.use facilities
, oo WS i ordinary manner. (Sec. 22)
* Definition of damages reworked. * Definition of damages reworked.
(Sec. 1330 (Sec. 1939
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Comparison of HB 222 SB 155 (Landlord-Tenant Acts)

CS HB 222 (Finance)

CS SB 155 (Judiciary)

* New obligation not to engage in illegal
activities on premises.
(Sec. 17,29)

6) Summary eviction
‘ Invoked if tenant deliberately-T e
inflicts damage greater than Th0d or mesz.
security deposit. (Sec. 20)

* Landlord may commence FED 24 hrs.
after delivering notice. (Sec. 20)

wsm
-'w.

NS Uy BRI %m
[1] For )esffsertous breaches, sunfraaty"Rv

1 1action -requires 10- -day'smdtice;, (Seci

6) Expanded nuisance abatement remedy
(Sec. 6,7,8,9,10,11,21,28)

7) Premises/contents statements as evidence
(Sec. 12,15,16,26)

* Broad Ianguage'vI W yW m,

9) Order for writ of assistance
(Sec. 5,31,32)

10)'New landlord'obligations

1 (sec; SHBHBBMI11 ilH M

11) Temporary housing”~clyded”

" No equivalent provision. ' Mp |

* New obligation not to engage in illegal
activities on premises.
(Sec. 23,34)

6) Summary eviotion

EX-XAXFXX-F:

agreement or stat obllgatlons (Séc 26)

* Landlord may commence FED 24 hrs.
after delivering notice. (Sec. 26)

* Tenant has opportunity to take
corrective action, (Sec. 26)

W EEEXDW X AVIWAV'>2. K< Xy X XVEXji' A

6) Expanded nuisance abatement remedy
(Sec. 9,10,11,12,13,14,28,33)

7) Premises/contents statements as evidence
(Sec. 17,20,21,31)

» Specific language.
W Im m m

JH H H

9) Order for writ of assistance
(Sec. 8,39,40)

HA N i A i

11

i 0); Newjandldrd | d ilin

iflp
1 » At 1+ -

p-yJemporary housing
"ax, TNO equivalent provision.-

rLTJ]d lee amendr'11|eﬂwﬁvl",\‘/I
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February 16, 1994

Senator Loren Le.unan
716 W. 4th Ave.
Anchorage, AK 99501

Re: Swanner v. Anchorage Scrual Rights Comm®"n
Anchorage Municipal Code 5.20.020
AS 18.80.240

Dear Senator Lehman:

Enclosed is a copy of the Alaska Supreme Court®"s recent
decision in Svanner v. Anchorage Ecmal Rights Comm®n, Slip Op.
4049 (Alaska February 11, 1994). By this decision the Court
(1) interpreted the provisions of the Anchorage Municipal Code
and the Alaska Statutes which prohibit discrimination against
individuals based upon their marriage status to provide civil
rights protection to single individuals who choose to
cohabitate (live together in a sexual relationship outside of
marriage®", and (2) refused to grant a Christian landlord an
exemption, based upon his constitutional right to free
exercise of religion, from being required to rent his property
to single individuals who choose to cohabitate.

In essence, the Court determined that it is illegal for a
Christian individual, church, or organization which rents
property to refuse to rent the property to individuals who
desire to live.in that property in a relationship which the
Christian individual, church or organization believes 1is

sinful. The Court, in its amazing wisdom, calls the Christian
landlord®s conduct "discrimination based upon irrelevant
characteristics”™ and an "independent social evil."” Swanner,

Slip Op. at pp. 16-18 (emphasis added). 1In other words, the
Court tells us to forget the break down of family and moral
values because the real "evil" in our society is people with
Christian beliefs and moral conviction.

By our court®"s reasoning, a sincere Christian landlord
cannot decline to facilitate conduct which he believes 1is
sinful (sexual relations outside the marriage relationship);
our wise Court"s response to the Christian landlord is "if you
don"t want to rent to unmarried cohabitators then either
forfeit your livelihood and get out of the rental business or

100010001/ A/ 940470014
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forfeit your religious convictions and shut up." I also
believe that it is not too far fetched to anticipate by

our Court®"s reasoning, it will decide that it is illegal for a
Christian landlord to refuse to rent property to a homosexual
couple because that consritutes discrimination based upon
marriage status; 1i.e.. that would be discrimination based upon
"irrelevant characteristics"” (such as the fact that the couple
is unmarried and of the same sex). According to our Court,
that Christian landlord®s conduct would constitute an
"independent social-evil."

Because the Alaska Supreme Court refuses to protect the
right of Alaska®"s citizens to the free exercise of religion,

perhaps the Alaska Legislature should. I believe that Title
18 should be amended to correct the Supreme Court®s absurd and
outrageous decision in Swanner. | request that you take

action to introduce legislation to amend Title 18 to correct
this situation; for example, by exempting from the State anti—
marriage status discrimination law those individuals with
religious convictions against cohabitation or by amending the
statute®"s definition of "marriage status"™ to not include
"cohabitation" or "homosexuality" (after all, wasn"t the
primary Tfocus of this law to protect single parent families
from discrimination in housing and single individuals from
discrimination in employment?)

I would also appreciate hearing from you as to how |
might assist in rectifying this situation- Is there a member
of the Anchorage Municipal Assembly that will lend a friendly
ear to a request that AMC 5.20.020 be amended? Thank you for
your consideration.

Yours truly,

Kevin G. Clarkson

KGCrijk

(09901-0001/Aa940470.014] 2/16/94



Nocice: This opinion 1is suojecr co formai <correction before
oublicacion in the Pacific Reporter. Peaaers are requested to bring
errors to the attention of the Clerk of the Appellate Courts, 303
K Street, Anchorage, A 99501.

THE SUPREME COURT OF THE STATE OF ALASKA

TOM SWANNER, d/b/a Supreme Court
WHITEHALL PROPERTIES, No. S-5362 f0
® KL
i €0

Appellant, Superior Court 0
No~” 3AN-91-1S98 ClI

vVs. i
ANCHORAGE EQUAL RIGHTS OP I N 1T ON -"a

COMMISSION, PAUL L.
CONNERTY, EXECUTIVE
DIRECTOR, ex rel. JOSEPH
BOWLES, WILLIAM F. HARPER,
a.id DEE MOOSE,
[No. 4049 - Fer-"uarv 11, 1994]
Appellees.

On Appeal from the Superior Court: of the State
of Alaska, Third Judicial District, Anchorage,
Karen L. Hunt, Judge.

Appearances: Stephen S. Delisio, Staiev
DeLisio & Cook, Anchorage, for Appellant.
Constance E. Livsey, Faulkner, 3anfield,

Doogan & Holmes, Anchorage, for Appellees.

Before: Moore, Chief Justice, Rabinowitz,
Burke, Matthews, and Compton, Justices.

BURKE, Justice.

MOORE, Chief Justice, dissenting.

Swanner, d/b/a Whitehall Properties, appealed the
superior court®"s decision which affirmed the Anchorage Equal Rights
Commission®s (AERC) order that Swanner®s policy against renting to
unmarried couples constituted unlawful discrimination based on

marital status. Swanner disputes the decision and contends that



enforcing the applicable statute and municipal ordinance violates
nis constitutional right to free exercise of his religion under the
United States and Alaska Constitutions. Swanner claims the AERC
deprived him of due process by adopting the hearing examiner"s
recommended decision and proposed order without 1itself conducting
an independent review of the case on its merits and by failing to
notify him that it would do so.

We hold that Swanner discriminated against the potential
tenants based on their marital status. We further hold that
enforcing the fair housing laws does not deprive him of his right
to free exercise of his religion. The proceedings of the AERC did
not deprive Swanner of his right to due process of law. We affirm
the AERC and superior court decisions.

l. FACTS AND PROCEEDINGS BELOW

Joseph Bowles, William F. Harper, and Dee Moose Tfiled
three separate complaints of marital status discrimination in the
rental of real property in Anchorage. The complainants alleged
that Tom Swanner, doing business as Whitehall Properties, violated
municipal and state anti-discrimination laws, Anchorage Municipal
Code (AMC) 5.2.0.020 and AS 18.80.240. Swanner refused to rent or
allow inspection of residential properties after learning that each
complainant intended to live with a member of the opposite sex to
whom he or she was not married.

While Swanner did not specifically recall having
conversations with Bowles, Harper, or Moose, he readily admitted

having a policy of refusing to rent to any unmarried couple who



intend to live together on the property. Swannerls refusal to rent
or show property to unmarried couples 1is based on nis Christian
religious beliefs. Under Swanner®s religious beliefs, even a non-
sexual living arrangement by roommates of +the opposite sex 1is
immoral and sinful because such an arrangement suggests the
appearance of immorality. It is undisputed that Swanner rejected
each complainant as a tenant because of this policy and for no
other reason.

A Proceedings before the Anchorage Eaual P.ichts
Commission

The AERC consolidated the three cases for hearing and
appointed Robert W. Lauaau as hearing examiner on April o, 1990.
Laudau conducted a hearing on October 9 and 11, 1990 and issued a
25-page Recommended Decision and proposed order 1in favor of the
complainants on January 7, 1991. He served the recommended
decision to Swanner"s counsel and the AERC on January 7, 1991.

Pursuant to the AERC"s administrative rules of procedure
in effect at the time, each party had ten days after receipt of
the recommended decision to submit written objections.
AMC 5.10.015(A). When the AERC receives objections, the
regulations provide for its review of the record and modification
of the recommended decision where appropriate. AMC 5.10.015(3).
If the parties fail to object, the proposed decision automatically
becomes Tfinal. AMC 5.10.015(A). Neither Swanner nor the AERC
submitted written objections. On January 23, 1991, the AERC 1issued
a memorandum stating that, pursuant to AMC 5.10.015(A), the

parties® failure to object to the hearing examiner®s recommended



decision resulted in his proposed order becoming final on
January 22, 1991. On January 31, 1991, Cheri C. Jacobus, AERC
Chairperson, 1issued a Notice of Final Order which affirmed that the
proposed order became final on January 22, 1991.
B . Proceedings before the Superior Court

Swanner appealed to the superior court or. March 3, 1991.
Judge Karen L. Hunt heard oral argument on May 1S, 1992 and issued
a written decision and order on August 31, 1992. She affirmed the
AERC"s decision, holding that (@) Swanner®".: conduct constituted
unlawful discrimination based upon marital status; (b) enforcement
of the state and municipal anti-discrimination laws does not
violate Swanner®s constitutional rights, purs®".ant to the U.S.
Supreme Court"s decision in Employment Division. Department of
Human Resources v. Smith. 494 U.S. 872 (1990), and our decisions
in Frank v. State. 604 P.2d 1063 (Alaska 1979) an I Seward chapel.
Inc. v. City of Seward. 655 P.2d 1293 (Alaska 19£2); and (c) the
automatic finalization of the AERC®"s decision did not violate
Swanner®"s due process rights.

C. Proceedings before this Court

Swanner appealed to this court on September 13, 1992.
He contends that the superior court erred in finding that he
discriminated against the complainants on the basis of marital
status. He claims that he does not discriminate based on marital
status, but even if he does, he 1is excused from compliance with
the anti-discrimination laws because of his fundamental right to

the free exercise of his religion, guaranteed by the Alaska and

_4- 4049



United States Constitutions. He also claims that the automatic
finalization of the AERC"s decision violates his due process rights
under the Alaska and United States Constitutions.1l

1. DISCUSSION

A. Swanner Violated AMC 5.20.020 and AS 18.80.240
bv Discriminating Based on Marital Status

Swanner argues that he does not discriminate against
individuals based on their marital status because he will rent to
people who are single, married, widowed, divorced, or separated.
However, he will not rent to those whom he expects will engage 1in
conduct: repugnant to his religious beliefs, namely cohabitation
oucside of marriage. Swanner considers such cohabitation to be
fornication and immoral.

The AERC responds that the laws at issue do not recognize
a distinction between "marital scatus"™ and "cohabitation." The
AERC claims the statutes® plain language demonstrates that "marital
status”™ includes cohabitating couples.

In Foreman v. Anchorage Equal Rights Comm®n. 779 P.2d

1199, 1201-03 (Alaska 1989), we looked at the plain language of

Each issue involves the interpretation and construction

of laws and regulations. On questions of law arising on appeal
which do not involve particularized agency expertise, this court
is to apply 1its own 1independent judgment. Kodiak Island Borough

v. State of Alaska, Deo"t of Labor. 853 P.2d 1111, 1113 (Alaska
1993); Alaska Transp. Comm®n v. Airoac . Inc.. 685 P.2d 1248, 1252
(Alaska 1984). Thus, as the superior court found and both parties
agree, the substitution of judgment standard 1is the appropriate
standard of review on the issues Swanner has raised.



AS

AS 13.80.240 states:

Unlawful practices in the sale or rental ©of
property. It is unlawful

(1) to refuse to sell, lease, or rent the real
property to a person because of sex, marital
status, changes 1in marital status

(3 to make a written or oral inquiry or
record of the sex, marital status, changes in
marital status . . . of a person seeking to
buy, lease cr rent real property;

(5) to represent to a person that real property
is not available for inspection, sale, rental,
or lease when in fact it 1is so available, or
to refuse to allow a person to 1inspect real
property because of the . . . marital status,
change 1in marital status of that person

AMC 5.20.020 provicas:

Except in the ind.vidual home wherein the
renter or Jlessee wc Id share common living
areas with the owner, lessor, manager, agent
or other person, it is unlawful.

A. To refuse to . . . rent the real property
to a person because of . . . marital status

C. To make a written or oral inquiry or record
of the . . . marital status ... of a person
seeking to . . . rent real property;

E. To represent to a person that real property
is not available for inspection . . . [or]
rental . . . when 1in fact it is available, or

1S.30.240" and AMC 5.20.0203 and reviewed the intent behind

real

the

(continued. ..)



anti-discrimination laws. In Foreman. a landlord who refused to
rent to an unmarried couple argued that the laws did not protect
the interests of unmarried couples. Id. ac 1201. We held that the
landlord®"s policy against renting to unmarried couples unlawfully
discriminated on the basis of marital status. Id. at 1203. We
reasoned that because the Jlandlord would have vrented to the
prospective tenants had they been married, and he refused to rent,
the property only after learning the couple was not married,
"ft]lhis constitutes unlawful discrimination based on marital
status." Id. The same reasoning applies here. Because Swanner
would have rented the properties to the couples had they been
married, and he refused to rent the property only after he learned
they were not, Swanner unlawfully discriminated on the basis of

marital status.4

3(..-.continued)
to refuse a person the right to inspect real

property, because of the . . . marital status
of that person . . . ;

4 Swanner agrees that the laws at issue forbid
discrimination on the basis of marital status. However, he
contends that he did not discriminate against anyone on the basis
of his or her marital status. Instead, he asserts that he

discriminates on the basis of conduct, which is not prohibited by
the statutes.

The definition of "cohabit"™ demonstrates that marital

status and conduct are inextricably combined. "Cohabit" means "to
live together 1in a sexual relationship when not legally married."
The American Heritage Dictionary 259 (1980). Swanner cannot

reasonably claim that he does not rent or show property to
cohabitating couples based on their conduct (living together
outside of marriage) and not their marital status when their
marital status (unmarried) is what makes their conduct immoral in
his opinion. The undisputed facts demonstrate that Swanner would
have rented to the prospective tenants 1if they were married.

(continued. ..)



3. Enforcement of AMC 5.20.020 and AS 18.30.240
Does Not Violate Swannerla Constitutional Riant
to the Free Exercise of His Religion Under the
United States Constitution
Swanner contends that enforcement of AMC 5.20.020 and
AS 18.30.240 against him has a coercive effect on the free exercise
of his religious beliefs. He believes that compliance with these
laws forces him to choose between his religious beliefs and his
livelihood. He requests that we accommodate his religious beliefs
by creating an exemption to the statute and ordinance. The AERC
responds that "it is not Swanner®s religious beliefs oer se which
run afoul of our anti-discrimination laws, but rather his actions

and conduct in a commercial setting."

The First Amendment to the United States Constitution

provides that "Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise
thereof; . . ."U.S. Const, amend. 1. The Free Exercise Clause

applies to the states by its incorporation into the Fourteenth
Amendment. See Cantwell v. Connecticut. 310 U.S. 296, 303 (1940).
It grants absolute protection to freedom of belief and profession
of faith, but only Jlimited protection to conduct dictated by
religious belief. See Employment Div., Deoll of Human Resources
v. Smith. 494 U.S. 872 (1990) (narrowing the scope of religious

exemptions under the Free Exercise Clause by upholding a statute

*(...continued)
Swanner®"s argument that he discriminated against the prospective

tenants based on their conduct and not their marital status is
without merit.
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that <criminal 7.zee peyote use, as applied to Native American
religious ceremonies).

Swanner claims :hat we shculci apply the "compelling state
interest” test set forth in Sherbert v. Verner. 274 U.S. 298 (1963)
to determine whether the laws at issue violate his rignt to free
exercise of religion under the United States Constitution.5
However, in Smith. the United States Supreme Court expressly
rejected applying the Sherbert test where the 1iaw being cnaiienged
is generally applicable, or, 1in other words, where the law 1is not
directed at any particular religious practice or observance.6
Smith, 494 U.S. <t 335. "[A] law that 1is neutral and of general

applicability need not be justified by a compelling governmental

Under this balancing test,a law that incidentally
burdensa religious practice must be justified by a compelling
governmental 1interest.See Sherbert, 274 U.S. at 402, 406*.

6 The Court stated:

We conclude today that the sounder approach,
and, the approach in accord with the vast
Mmajority of our precedents, is to hold the
test inapplicable to such challenges. The
government®s ability to enforce generally
applicable prohibitions of socially harmful
conduct, like 1its ability to carry out other

aspects of public policy, "cannot depend on
measuring the effects of a governmental action
on a religious objector®s spiritual
development."” To make an individual*s

obligation to obey such a iaw contingent upon
the law®s coincidence with his religious
beliefs, except where the State"s interest 1is
"compelling™ - permitting him, by virtue of
his beliefs, "to become a law unto himself,"” -
- contradicts both constitutional tradition
and common sense.

494 U.S. at 885 (citations and footnote omitted).
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interesT: even if the law has the incidental effect of burdening a
particular religious practice." Church of Lukumi Sabalu Ave wv.

city of Hialeah. 113 S. Ct. 2217, 2226 (1993) (citing Smith. 494

Uu.s. 372 (1990)).7 "Neutrality and general applicability are
interrelated. . . . [Flailure to satisfy one requirement is a
likely indication that the other has not been satisfied. A idaw

failing to satisfy these requirements must be jJustified by a
compelling governmental 1interest and must be narrowly tailored to
advance that interest.”" 1d. at 2226.

The Ffirst step in determining whether a 1iaw 1is neutral
is whether it discriminates on 1its face. "A id1aw lacks facial
neutrality if it refers to a religious practice without a secular
meaning discernable from the language or context.” Id. at 2227.
Neither the ordinance nor the statute contain any language singling
out any religious group or practice.

Even when a law is facially neutral, however, it may not
be neutral if it is crafted to impede particular religious conduct.
1d. These laws <clear that hurdle as well. The purpose of

AMC 5.20.020 and AS 18.80.240 is to prohibit discrimination in the

In Church of Lukumi Babalu Ave v. City of Hialeah, 113
S. Ct. 2217 (1993) , the Court used the Free Exercise Clause to
strike do\wn city ordinances that regulated animal sacrifice, but
effectively prohibited only sacrifice practices of the Santeria
religion. The Court held the ordinances failed to satisfy the
Smith requirements because they were not neutral, generally
applicable, nor narrowly tailored, and did not advance compelling
governmental 1interests.



rental housing market. Swanner does not claim that the purpose of
the laws 1is to discriminate against people based on religion; in
fact, he contends that the laws do not even cover this kind of
discrimination. Therefore, the laws satisfy the requirement of
neutrality.

Additionally, these laws are generally applicable. They
apply to all people involved in renting or selling property, and
do not specify or imply applicability to a particular religious
group. Therefore, at least under the general rule, no compelling

state interest is necessary.

8 AS 13.30.200 states the purpose or the ant I-
discrimination laws:

() It xS determined and declared as a matter
of legislative finding that discrimination
against an inhabitant of the state because of
race, religion, color, national origin, age,
sex, physical or mental disability, marital
status, changes in marital status, pregnancy
or parenthood 1is a matter of public concern
and that this discrimination not only
threatens the rights and privileges of the
inhabitants of the state but also menaces the
institutions of the sta" n and threatens peace,
order, health, safety d general welfare of
the state and its 1inhabxcants.

(b) Therefore, it is the policy of the state
and the purpose of this chapter to eliminate
and prevent discrimination in employment, 1in
credit and financing practices, 1in places of
public accommodation, in housing
accommodations and in the sale, lease, or
rental of real property because of race,
religion, <color, national origin, sex, age,
physical or mental disability, marital status,
changes in marital status, pregnancy or
parenthood.
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Smith provides one ground for judicial exemptions from
compliance with neutral laws of general applicability. A court may
exempt an individual from a law where the facts present a hybrid
situation where art additional constitutionally protected right is
implicated. Smith. 494 U.S. at 381-32. Like the appellant in
Smith. Swanner does not contend that the laws 1iIn question here
infringe on any constitutional right other than his right to free
exercise of religion. Consequently, this case does not present
such a "hybrid?™ situation.

We conclude that enforcing AMC 5.20.020 and AS 18.80.240
against Swanner does not violate his right to free exercise of
religion under the United States Constitution.

C. Enforcement of AMC 5.20.020 and AS 18.80.240

Does Not Violate Swannerls Constitutional Right

to the Free .Exercise of His Religion Under the

Alaska Constitution

Swanner does not dispute that the ordinance and statute
are generally applicable and neutral under Smith. but asserts that
"this decision does not mandate use of a less restrictive standard
by state courts in interpreting state constitutional protection."”

Swanner 1is correct in asserting that a state court may
provide greater protection to the free exercise of religion under
the state constitution than is now provided under the United States
Constitution. See. e.g. . Roberts v. State. 458 P.2d 340, 342
(Alaska 1969) ("We are not bound in expounding the Alaska
Constitution®"s Declaration of Rights by the decisions of the United
States Supreme Court, past or future, which expound 1identical or

closely similar provisions of the United States Constitution.").



Thus, even though the Free Exercise Clause of the Alaska
Constitution is identical to the Free Exercise Clause of the United
States Constitution, we are not required to adopt and apply the
Smith test to religious exemption <cases involving the Alaska
Constitution merely because the United States Supreme Court adopted
that test to determine the applicability of religious exemptions

under the United States Constitution.9 We will apply Frank v.

State, 604 P.2d 1063 (Alaska 1979), to determine whether the anti-
discrimination laws violate Swanner®s right to free exercise under

the Alaska Constitution.10

Although the Smith decision is presently valid in
analyzing free exercise challenges under the United States
Constitution, Jlegal scholars have criticized the decision. See
Douglas Laycock, The Remnants of Free Exercise. 1990 Sup. Ct. Rev.
1.

In the recently enacted Religious Freedom Restoration Act
of 1993, 107 Stat. 1488 (1993), the United States Congress stated
that in Smith. the "Supreme Court virtually eliminated the
requirement that the government jJustify burdens on religious
exercise imposed by laws neutral toward religion"” and that "the
compelling interest test in prior Federal court rulings 1is a
workable test.”

10 Swanner notes that two jJurisdictions have held that a
landlord may refuse to rent to unmarried couples because of his/her
religious beliefs. He <cites to decisions from Minnesota and

California for the proposition that enforcement of the anti-
discrimination laws against him violates his right to free
exercise. In Minnesota v. French. 460 N.W.2d 2 (Minn. 1990), the
Minnesota Supreme Court held that a landlord"s refusal to rent to
an unmarried couple did not violate Minnesota®"s anti-discrimination
laws and enforcing such laws would violate the Jlandlord®s free
exercise right. However, 1in French. the anti-discrimination laws
at 1issue did. not define or otherwise explain the term "marital
status." The court concluded that the Minnesota Legislature did
not intend to 1include unmarried couples in the definition. Cf.
Foreman, 779 P.2d at 1203 (holding unmarried couples are included
within the state and municipal prohibitions against discrimination
based on marital status). Moreover, the Minnesota court relied on

(continued. ..)
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In Frank V. State, we adopted the Sherbert test to

determine whether the Free Exercise Clause ot* the Alaska
Constitution requires an exemption to a facially neutral law.l11
604 P .2d at 1070. We held that to invoke a religious exemption,
three requirements must be met: (1) a religion is involved, (2)
the conduct in question is religiously based, and (3) the claimant
is sincere in his/her religious belief. Id. at 1071 (citing
Wisconsin v. Yoder. 406 U.S. 205, 215-16 (1972)). Once these three
requirements are met, "[rl]eligiously impelled actions can be
forbidden only ‘'where they pose some substantial threat to public
10(. . .continued)

the criminal anti-fornication statute then in effect. In contrast,
Alaska's fornication provision was repealed well before the
discriminatory conduct giving rise to this case occurred. Compare
French, 460 N.W.2d at 10, with Foreman, 779 P.2d at 1202. Further,
the French court relied on the Minnesota Constitution, article I,
section 16, which contains very different language from the Alaska
Constitution. See French, 460 N.W.2d at 9.

I'n Donahue AN Fair Employment Housing cComm'n. 2 cCal.
Rptr. 2d 32 (Cal. App. 1991), review granted and opinion
superseded, 825 P. 2d 766 (Cal. 1992), dismissed as improvidently
granted, No. S-024538 (Oct. 1, 1993), the California Court of
Appeal held that although the landlords' conduct did constitute
prohibited marital status discrimination, the landlords were

entitled to an exemption from the anti-discrimination laws because

of their religious beliefs. The court based its decision “on
independent state constitutional grounds." 2 Cal. Rptr. 2d at 40.
However, the California Supreme Court depublished the court of
appeal's opinion, thereby rendering the decision uncitable.

Neither case provides this court with meaningful guidance
in interpreting the Free Exercise Clause of the Alaska

Constitution.

11 I'n Seward Chapel, Inc. V. City of Seward, this court
held, "our ruling in Frank establishes that there are situations
in w hich the Alaska Constitution requires the state or a
municipality to except from a facially neutral law persons whose
religious beliefs dictate that they not comply with the law." 655
P .2d 1293, 1301 (Alaska 1982) (footnote omitted).
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safety, peace or order, or where rhere are competing governmental

interests ‘o f the highest; order and . . . [are] nor otherwise
served. . . Seward Chapel, Inc. V. City of Seward. 655 P. 2d
1293, 1301 n.33 (Alaska 1982) (qguoting Frank, 604 P.2d at 1070).

Swanner clearly satisfies the first and third
requirements to invoke an exception to the laws under the Free
Exercise Clause. No one disputes that a religion is involved here
(Christianity), or that Swanner is sincere in his religious-belief
that cohabitation is a sin and by renting to cohabitators, he is
facilitating the sin. However, the superior court held that he did

not meet the second reqguirement that his conduct was religiously

based because "(njothing in the record permits a finding that
refusing to rent to cohabiting unmarried couples is a religious
ritual, ceremony or practice deeply rooted in religious belief. "
Swanner's claim that the superior court misinterpreted Frank V.

State as limiting free exercise rights only to ritual or ceremony

has merit. I'n Frank, we determined that the action at issue was
a practice deeply rooted in religion. 604 P. 2d ac 1072-73
However, we did not intend to Iimit free exercise rights only to
actions rooted in religious rituals, ceremonies, or practices. To
meet the second requirement, a party must demonstrate that the
conduct in question is religiously based; this determination is not
limited to actions resulting from religious rituals. Swanner's
refusal to rent to unmarried couples is not without an arguable
basis in some tenets of the diverse Christian faith, and therefore,
his conduct is sufficiently religiously based to meet our
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constitutional test. Although Swanner meets the three preliminary

reqguirements to invoke an exception to the anti-discrimination
laws, the analysis does not end here.

As discussed previously, a religious exemption will not
be granted if the religiously impelled action poses "some
substantial threat to public safety, peace or order or where there
are competing state interests of the highest order." Frank. 604
P. 2d at 1070. The question is whether Swanner's conduct poses a

threat to public safety, peace or order, or whether the
governmental interest in abolishing improper discrimination in
housing outweighs Swannerls interest in acting based on his
religious beliefs.

In our view, the second part of the test adopted in Frank
is applicable here. Under this part of the Frank test, we must

determine whether "a competing state interest of the highest order
exists." "The question is whether that interest, or any other,
will suffer if an exemption is granted to accommodate the religious
practice at issue." Frank, 604 P. 2d at 107 3. The government
possesses two interests here: a "derivative" interest in ensuring
access to housing for everyone, and a "transactional? interest in
preventing individual acts of discrimination based on irrelevant
characteristics. Most free exercise cases, including Frank,
involve "derivative" state interests. I'n other words, the State
does not object to the particular activity in which the individual
would like to engage, but is concerned about some other variable
that the activity will affect. This can be contrasted with a

-16- 4049



"transactional” interest in which the State objects to the specific

desired activity itsel f.

For example, Ln Frank. this court exempted a Central
Alaska Athabascan Indian needing moose meat for a funeral potlatch
from state hunting regulations. The State did not object to
killing moose per se (indeed, it expressly allows moose hunting in
season); the State's derivative interest was in maintaining healthy
moose populations. I'n the instant case, the government's
derivative interest is in providing access to housing for all. One
could argue that if a prospective tenant finds alternative housing
after being initially denied because of a landlord's relj jious
beliefs, the government's derivative interest is satisfied.
However, the government also possesses a transactional interest in
preventing acts of discrimination based on irrelevant
characteristics regardless of whether the prospective tenants

ultimately find alternative housing.

We look to Prince V. Commonwealth of Massachusetts. 321
u.s. 158 (1943), as an analogy. I'n Prince, the United States
Supreme Court refused to grant an exemption to child labor laws for
children distributing religious literature. As in this case, the
state had a transactional interest: preventing exploitation of
children in employment. Thus, the state objected to child labor,
the particular activity at issue, per se, not to an effect of that
activity. The state legislature had prohibited children from
working under certain conditions. Therefore, permitting any child
to work under such conditions resulted in harming the government's

-17- 4049



transactional interest. This transactional government interest

does not involve a numerical cutoff below w hich the harm is
insignificant unlike in Frank.
Similarly, in the instant case, the legislature and

municipal assembly determined that housing discrimination based on

irrelevant characteristics should be eliminated. See Hotel. Motel.

Restaurant. Etc. Union Local 379 V. Thomas. 551 ?7.2d 942, 945

(Alaska 1976) ("(T]l]he statutory scheme constitutes a mandate to the

agency to seek out and eradicate discrimination in . . . the rental

of real property."),; Loomis Electronic Protection. Inc. AR

Schaefer, 549 P .2d 134 1, 1343 (Alaska 1976) (recognizing the Alaska

Legislature's "strong statement of purpose in enacting AS 18.30,
and its avowed determination to protect the civil rights of all
Alaska citizens."); see also AS 18.80.200; A.LC 5.10.010. The
existence of this transactional interest distinguishes this case
from Frank and most other free exercise cases where courts have
granted exemptions. The governmenti: transactional interest in
preventing discrimination based on irrelevant characteristics
directly conflicts with Swanner's refusal to rent to unmarried
couples. The government vj.ews acts of discrimination as
independent social evils even if the prospective tenants ultimately
find housing. Allowing housing discrimination that degrades
individuals, affronts human dignity, and limits one's opportunities

results in harming the government's transactional interest in

preventing such discrimination. Under Frank, this interest will



clearly "suffer if an exemption is granced to accommodate the

religious practice at Issue."

The dissent attempts to prove that the state does not

view marital status discrimination i.n housing as a pressing problem
by pointing to other areas in which the state itseif discriminates
based on marital status. However, those areas are easily
distinguished. The government's interest here is in specifically
eliminating marital status discrimination in housing, rather than
eliminating marital status discrimination in general. Therefore,

the other policies w hich allow marital status discrimination are

irrelevant in determining whether the government's interest in

eliminating marital status discrimination in housing is compelling.

I'n the examples the dissent cites, treating married

couples differently from unmarried couples is arguably necessary

to avoid fraudulent availment of benefits available only to

spouses. The difficulty of discerning whose bonds are genuine and

whose are not may justify requiring official certification of the

bonds via a marriage document. That problem is not present in

housing cases: as this case demonstrates, if anything, an

unmarried couple who wish to live together are at a disadvantage

if they claim to be romantically involved.

It is important to note that any burden placed on
Swanner's religion by the state and municipal interest in
eliminating discrimination in housing fall, on his conduct and not
his beliefs. Here, the burden on his conduct affects his

commercial activities. In United States V. Lee, 455 Uu.s. 252



(1932), the United States Supreme Court srated the distinction

between commercial activity and religious observance:

When followers of a particulJ.ar sect enter into

commercial activity as a matter of choice, the

limits they accept on their own conduct as a

matter of conscience and faith, are not to be
superimposed on the statutory schemes w hich
are binding on others in that activity.

Id at 261

Swanner complains that applying the anti-discrimination

laws to his business activities presents him with a "Hobson's
choice" - - to give up his economic livelihood or act in
contradiction to his religious beliefs. A similar argument was
advanced in Seward Chapel, where Seward Chapel argued that applying

the city zoning ordinances to prohibit construction of a parochial

school impermissibly burdened the chapel's free exercise rights.
655 P. 2d at 1299. We concluded that "there has been no showing of
a religious belief w hich v-equires members of Seward Chapel to
locate in (a specific placel]. . . . [Tlhe inconvenience and
economic burden of w hich Seward Chapel now complains is caused
largely by the choice to build in (a specific placel]. . Id. at

1302 (footnote omitted).

Swanner has made no showing of a religious belief w hich

requires that he engage in the property-rental business.
Additionally, the economic burden, or "Hobson's choice, " of which
he complains,, is caused by his choice to enter into a commercial
activity that is regulated by anti-discrimination laws. Swanner
is voluntarily engaging in property management. The law and

ordinance ..egulate unlawful practices in the rental of real



properry and provide rhar chose w h o engage in those activities

shall nor discriminate on rhe basis of ri Sal status. See

AS 18.30.240; AMC 5.20.020. Voluntary conunercj.«*1 activity does not

receive the same status accorded to directly religious activity.

c f. Frank V. State. 604 ?2.2d at 107 5 (exempting an .Athabascan

Indian from state hunting regulations "to permit the observance of

the ancient traditions of the Athabascans.")

"A's [James] Mad .son summarized the point, free exeroise

'/
should prevail in EVEr case where it does not trespass on private
rights or the public peace."” Michael W. McConnell, Free Exercise
Revisionism and the Smith Decision. 57 Chi. L. Rev. 1109, 1145
(1990) (citation omitted). Because Swanner's religiously impelled

actions trespass on the private right of unmarried couples to not

be unfairly discriminated against in housing, he cannot be granted

an exemption from the housing anti-discrimination laws. Therefore,

we conclude that enforcement of AJ4acC 5.20.020 and AS 13.30.240

against Swanner does not violate his right to free exercise of

religion under the Alaska Constitution.

D . The AERC Did Not Deprive Swanner of Due Process of Law

1. AMCR 5.10.015(A) is not an unconstitutional
delegation bv the AERC.

Anchorage Municipal Code 5.10.040 authorizes the AERC:

(a) to hold public hearings; (b) to administer oaths and issue
subpoenas; (h) to delegate to its executive director all powers
and duties except the power to hold hearings and issue orders; and

(i) to adopt procedural and evidentiary rules necessary to fulfill

the intent of Title 5. AMC 5.10.040. The AERC's power to "adopt
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procedural and evidentiary rules"” is effectuated bv promulgating
municipal regulations.

Anchorage Municipal Code of Regulations (AMCR) provides
the scope of the hearing examiner's recommendation.

The hearing examiner . . . shall rule on the
admissibility of evidence and other procedural
matters. Oon any question w hich would be
determinative of the jurisdiction of the
commission or of the culpability of any party,
.he hearing examiner . . . may only make

l1"commendations to the full commission.

AMCR 5.10.013(C)(2).12 Additionally, "[a]l1l1l recommendations of
the hearing examiner . . . shall be consistent with commission
decisions and regulations." AMCR 5.10.013(C)(4).

AMCR 5.10.015(A) states:

After a party . . . receives the hearing
examiner's . . . proposed findings of fact,
conclusions of law and proposed order, that
person or his/her representative may, within

10 days or such other time fixed by the chair,
present written objections to the commission.
I f no party files an objection within ten

days, the proposal shall become final.

Swanner <claims that AMCR 5.10.015(A) directly conflicts

with AMCR 5.10.013(C)(2) because "(Section] 5.10.015 appears to
permit the commission to adopt the hearing examiner's
recommendations without ever considering its content, rationale or
rectitude.” He interprets AMCR 5.10.013(C)(2) as authorizing only
"the full commission" to determine a question w hich is

On February 16, 1993, the AERC repealed AMCR 5.10.013 and
5.10.015. See AMCR 5.60.003 (F), 5.60.012(C), (D) for the new

regulations replacing these sections.

We apply the regulations as they existed when Swanner's

case began at the agency level.



determinative of jurisdiction or of the culpability of a party;

3wanner asserts that his culpability in housing discrimination was
at issue. He contends that the AERC abdicated its responsibility
by adopting the hearing examiner's recommendation, and, therefore,

the AERC violated AMCR 5.10.013.

Swanner is correct that the hearing examiner did not have
the authority to determine Swanner's culpability. Instead he had
the authority to make a recommendation, w hich is exactly_what he
did. Hearing Examiner Landau made a recommendation to the AERC and
the AERC decided to adopt it. Therefore, no conflict exists
between AMCR 5.10.013(C)(2) and AMCR 5.10.015(A), and the AERC
followed its own regulations in adopting the hearing examiner's

recommendation.13

2 . The regulations do not require an independent review
by the AERC.

Swanner finds fault with this process and complains that

the AERC's regulations do not grant it authority to approve a
hearing examiner's decision without conducting an independent
review. N o rule of procedure provides that the AERC must
independently review the hearing examiner's recommendations.

AMCR 15.10.015(B) expressly provides for the AERC's review of the

hearing examiner's recommendations after a party timely files an

Where an agency interprets its own regulations, a

deferential standard of review properly recognizes that the agency

is best able to discern its intent in promulgating the regulation
at issue. Rose v. Commercial Fisheries Entry Comm'n, 647 P. 2d 154,
161 (Alaska 1982) (citing Kenneth C. Davis, Administrative Law
Treatise § 7.22, at .105-08 (2d ed. 1979)).

-23- «4049



oojection.

Swanner di

not fiie

24 -

an cojection;

therefore,

the

regulations required no independent review by che AERC.
3. Due process did not require than the AERC
personally notify Swanner that it would
adopt the hearing examiner 1s
reccmmendaticn absent an objection within

ten days.

Swanner claims the AERC's adoption of the hearing
examiner's recommendation violated his constitutional right to due
process of law. Both the Alaska and United States Constitutions
provide that a person shall not be deprived of "1ife, liberty, or
property, without due process of Law." Alaska Const., Art. 1, §
7 u.s Const, amend. X1V, 5 I Jue process requires 'that
deprivation of life,liberty or property by adjudication be
proceeded by notice appropriate to the nature of the case.""
Wickersham V. State Com. Fisheries Entry Comm'n 680 P .2d 1135,
1144 (Alaska 1984) (guoting .Mullane V. Central Hanover 3ank and
Trust Co. 229 U.S. 306, 313 (1950)).This court held “[aln
elementary andfundamental requirement of due process in any
proceeding w hich is to be accorded finality is notice reasonably
calculated, under all the circumstances, to apprise interested
parties of the pendency of the action."” Aquchak V. Montgomery
Ward Co I'n c 520 P .2d 1352, 1356 (Alaska 1974) (adopting
Mullane language for analysis under the Alaska Constitution).

Swanner states that he did not receive notice that his
failure to object to the hearing examiner's recommended decision
would result in the AERC making the decision final. He claims
that he became aware of the AERC's intent to approve the hearing
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examiner's recommended decision the day after objections to the

proposed order were due, when the AERC issued a memorandum stating
the proposed order became final. Therefore, he claims he was not
given "notice reasonably calculated, under all the circumstances,
to apprise (him) of the pendency of the action, as required by

Alaska law."

Swanner cannot claim that he was unaware of the pendency

of this action. The actual hearing in this matter occurred on

October 9 and 11, 1990, and Swanner participated in seven months

of formal pre-hearing procedures and discovery. Swanner was
n d

clearly aware of the pen enCV of this action." Moreover, AMCR

5.10.015 was readily available _o Swanner and the public from both

the AERC and the State Law Library. Accordingly, the AERC did not

deny Swanner due process.

[ I CONCLUSION

We hold that Swanner impermissibly discriminated against
Bowles, Harper, and Moose because he would not rent to them based
on their marital status. The Free Exercise Clause of the United

States and Alaska Constitutions do not permit Swanner to disobey
the state and municipal anti-discrimination laws by entitling him
to an exemption. Th AERC did not deny Swanner his right to due
process by following its procedural regulations.

The AERC's final order and the superior court's opinion

are AFFIRMED.



MOORE, Chief Justice, dissencing.

Article |, section 4 of the Alaska Constitution declares
that "[n]o law shall be made respecting an establishment of
religion, or prohibiting the free exercise thereof." As the
majority correctly recognizes, this provision may provide greater
protection of free exercise rights than is now provided under the
United States Constitution. Opinion at 12-13. Accordingly, while

the United States Supreme Court has adopted a new test to"analyze

free exercise claims such as the one at issue here,1 the majority
agrees that we will continue to apply the compelling interest test
in interpreting the free exercise clause of the Alaska
Constitution. Opinion at 13.

Our decision in Frank V. State. 604 P. 2d 1068 (Alaska
1979), sets forth the framework from w hich we must determine

whether AMC 5.20.020 and AS 18.80.240 violate Swannerl1ls right to

the free exercise of his religion. As we stated in Frank. "(n]lo
value has a higher place in our constitutional system of
government than that of religious freedom." 604 P. 2d at 1070.
For this reason, a facially neutral statute or ordinance w hich
interferes with religious-based conduct must be justified by a
compelling state interest. Id. Absent such an interest, our
constitution requires an exemption from the laws at issue to
accommodate religious practices. Id. at 1070-71.

See Employment Div ., Dep't of Human Resources v. Smith,
494 u.s. 872, 884-90 (1990).
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The majority acknowledges that Swanner's actions fall

within the ambit of the free exercise clause. Swanner has shown
that his refusal to rent apartments to unmarried individuals w h o
plan to live with a member of the opposite sex is based on his
Christian faith, w hich strictly proscribes such cohabitation. N o
one questions the sincerity of his religious belief that he
facilitates a sin by renting to unmarried individuals such as the
complainants in this case. See Opinion at 15-16. For this
reason, Swanner's religiously impelled conduct must be protected

under Alaska law unless the AERC <can show that the conduct poses

"some substantial threat to public safety, peace or order, or
that there exist competing governmental interests "of the highest
order" w hich are not otherwise served without limiting Swannerls

conduct. Frank. 604 P.2d at 1070 (citing Wisconsin V. Yoder. 406
u.s. 205, 215 (1972) and Sherbert V. Verner, 374 Uu.s. 398, 403
(1963)); Seward Chapel. Inc. V. City of Seward. 655 P.2d 1293,
1301 n.33 (Alaska 1982). | do not believe the AERC has met its
burden in this case. I would therefore grant Swanner an exemption

to accommodate his religious beliefs.

First, | note that in determining that che governmental
interest in this case is "o f the highest order, " the majority
announces an entirely new and unnecessary test examining the
state's "transactional” and "derivative" interests. Opinion at
16-17. Under this analysis, the majority concludes that the state
has a transactional, or per se, interest, in preventing "individual

acts of discrimination based on irrelevant characteristics w hich



overrides Swanner's free exercise rights in this case. Because

the interest is "transactional, k" the majority concludes that no
evidentiary basis is required to show that rental housing for
unmarried couples has become scarce. However, before the court
would enforce the state's "derivative" interest in "ensuring
access to housing for everyone," the AERC apparently would have to
make an evidentiary showing that cohabitating couples have
experienced hardship in finding available housing, i.e ., that
Swanner's conduct poses a "substantial threat to public safety,
peace or order." Frank, 604 P.2d at 1070.

I'n my opinion, this amorphous analysis of the state's
interests ultimately will prove to be useless in resolving future
free exercise cases. Even in this case, | do not believe it
provides a useful distinction of the interests at issue. For
example, the majority determines that the state has a per se
objection to marital status discrimination in housing w hich
overcomes Swanner*s free exercise rights. The majority defines
this interest as that in "preventing acts of discrimination based

* i
on irrelevant characteristics." Opinion at 17. Such an
articulation of the state's interest poses myriad questions. W ho
is to determine what is an "irrelevant" characteristic?
Obviously, marital status is not "irrelevant" to Swanner. It is

central to the question whether he will be committing a sin under

the dictates of his religion. I's the legislative branch the final
arbiter of relevancy or irrelevancy? Further, the discrimination
at issue here is not based on innate "characteristics" but rather
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on the conduct of potential tenants. While tnis conduct is worthyv

of some protection, it does not warrant the same constitutional

protection given to religiously compelled conduct. am not

willing to place the right to tonabitate on the same

constitutional level as the right to freedom from discrimination

based on either innate characteristics - - such as race or gender -

- or constitutionally protected belief, such as freedom of

religion.

In addition, it remains unclear to me how the state's
"derivative" interests are to be identified. Here, that interest
is defined with little explanation as being the state's interest
in "providing access to housing for all." Opinion at 17. Ooes

this mean the state has no oer se objection to the fact that some

individuals may have limited access to housing? I'n Frank. could

it not be said that the state had a oer se interest in enforcing

its hunting regulations?

I'n Frank, this court set forth a workable and sufficient
guide to determine whether a governmental interest is sufficiently
compelling to overcome an individual's free exercise rights. 504
P.2d at 1070. It seems to me that the majority's effort to expand
this analysis adds little to the actual analysis of interests at
stake. To the contrary, | see tha majority's expansion of Frank
as little more than a strained effort to distinguish Frank from
the present situation when such a distinction is not logically
justified. I'n this effort, the majority totally ignores the

record in this case, and it engages in a game, where the



"transactional" or "derivative" label attached to any given state

interest predetermines the outcome of the case.

There is no governmental interest "of the highest order

to justify the burden on Swanner's fundamental rights.

Even applying the framework announced by the court in

analyzing whether the state's interest is "o f the highest order,

| cannot agree with the court's reasoning and resulting decision.

I'n essence, the majority's conclusion is that marital status

discrimination constitutes such an affront to human dignity that

the state has a oer se obligation "o f the highest order"” to
prevent it Based on my analysis of free exercise jurisprudence
and the issues surrounding marital status discrimination, | cannot
conclude that eradication of marital status discrimination in the
rental housing industry constitutes a governmental interest of
such high order as to justify burdening Swanner's fundamental

constitutional rights.2

There can be no question that the state has a compelling

interest in eradicating discrimination against certain

Significantly, the majority cites no cases to support the
proposition that the state has a compelling interest in eradicating
marital status discrimination, particularly when the discrimination
at issue must be balanced against interests of constitutional
magnitude. Both Loomis Elec. Protection. Inc. V. Schaefer, 549
P. 2d 1341 (Alaska 1976), and Hotel. Motel. Restaurant, Constr. Camp
Employees and Bartenders Union Local 879 V. Thomas. 551 P .2d 942
(Alaska 1976), cite the general purpose statement of AS 18.80.200;
however, neither case does s o to establish the existence of a
compelling state interest. Both cases involved gender
discrimination, the eradication of w hich has been held to be a
compelling interest, as | discuss infra. Neither case is
applicable to the instant case, where marital status discrimination
is involved and where the discriminating party is asserting a core

constitutional freedom.
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historicallLy disadvantaged groups. See, e .g .. Dob Jones

Vniversityv V. United States, 161 Uu.s. 574, 593-95 (1583) (racial
discrimination); Roberts V. united States Javcees. 463 Uu.s. 609,
525 (1984) (gender discrimination). This compelling interest has
been found to exist based on a determination chat the
discrimination at issue is so invidious to personal dignity and to
our concept of fair treatment as to warrant strict protection.
There is no question that Swanner's right to freely exercise his
religion could and should be burdened if he engaged in such

discrimination as a result of his religious beliefs.

This fact does not mean, however, that every form of
discrimination is equally invidious or that the state's interest
in preventing it necessarily outweighs fundamental constitutional
rights. Rather, the cases which have upheld an imposition on free

exercise have articulated certain specific reasons that some forms

of discrimination are of particular governmental interest and
deserving of heightened judicial scrutiny. I'n Bob Jones
University v. United States. 461 U.S. 574 (1983), for example, the

Supreme Court refused to grant tax-exempt status to schools that

maintained racially discriminatory policies under their
interpretation of the Bible. I'n doing so, the Court discussed
this nation's long history of officially sanctioned racial
segregation and discrimination in education. It further noted
that, since the late 1950s, every pronouncement of the Supreme

Court and myriad Acts of Congress, and Executive Orders attested to

a national policy prohibiting such disc-'"mination. Id. at 5914 -



95, 604 It therefore concluded that "[tl]here can no longer be
any doubt that racial discrimination in education violates deeply
and widely accepted views of elementary justice." I d at 592.
Accordingly, the government's interest in eradicating racial
discrimination in education was Tfound to be compelling.
Similarly, in Roberts v. United States Javcees. 468 U.S.
609(1984), the Supreme Court declared that the state's compelling
interest in eradicating discrimination against its female citizens

justified any minimal interference with an all-male organization's
freedom of expressional association. I'n analyzing the weight of
the state's interest, the Court discussed the invidious nature of
gender bias, stating:
I

[D]l]iscrimination based on archaic and

overbroad assumptions about the relative needs

and capacities of the sexes forces individuals

to labor under stereotypical notions that

often bear no relationship to their actual

abilities. It thereby both deprj/ves persons

of their individual dignity and denies society

the benefits of wide participation in

political, economic, and cultural life.
I d at 625 (citations omitted). The Court also observed that
society generally had recognized the importance of removing "the

barriers to economic advancement and political and social
integration that have historically plagued certain disadvantaged
groups, including women." I d at 6 ?V Based on these conclusions,
it was no stretch to find that the state possessed a compelling
interest in eradicating gender discrimination, and that this
interest was sufficient to overcome the Jaycees' First Amendment

.claim. | at 626-29.



The majority today avoids engaging in any similar

analysis of marital status discrimination co explain why or how it
is so damaging to human dignity to become of such governmental
import as to overcome a fundamental constitutional right.3 This
analysis is critical. The majority cites no evidence that marital
status classifications have been associated with a history of
unfair treatment that would warrant heightened governmental
protection.4 To the contrary, | believe the law is clear that

marital status classifications have been accorded relatively low

import on the scale of interests deserving governmental protection.
For instance, the government itself discriminates based on marital
status in numerous regards, and there is no suggestion that this

While the majority contends that its decision today
affects only Swannerls conduct, not his religious beliefs, Opinion
at 19-20, | do not believe that the Alaska Constitution
distinguishes so clearly between religious belief and religious
conduct. See Frank. 604 P. 2d at 1070 (because of the close
relationship between conduct and belief, and because of the high
value we assign to religious beliefs, religiously impelled actions

can be forbidden only where they are outweighed by a compelling

governmental interest) . See also Wisconsin v. Yoder. 406 U.S. 205,
220 (1972) ("(B)elief and action cannot be neatly confined in
logic-tight compartments."); Smith. 494 U.S. at 893 (0'Connor, J .,
concurring) ("Because the First Amendment does not distinguish
between religious belief and religious conduct, conduct motivated
by sincere religious belief, like the belief itself, must therefore
be at least presumptively protected by the Free Exercise Clause.").
| would hold that conduct that is motivated by sincere religious
belief is presumptively protected by Article I, section 4.

The majority pronounces that "the government views acts
of discrimination as independent social evilt. . . Opinion at
18. This analysis ignores the specific issue here: discrimination
in housing based on marital status. Had Swanner's religious

beliefs compelled him to discriminate based on characteristics such

as race or gender, | clearly would vote to deny an exemption.
However, | am not convinced that marital status discrimination is
or should be treated as comparable in any way to race or gender

discrimination.



practice should be reexamined. Alaska law explicitly sanctions

such discrimination. See. e.g.. AS 13.11.015 (intestate succession
does not benefit unmarried partner of decedent); AS 23.30.215(a)
(workers' compensation death benefits only for surviving spouse,
child, parent, grandchild, or sibling); Alaska R. Evid. 505 (no
marital communication privilege between unmarried couples);
Serradell V. Hartford Accident & Indemn. Co. . 843 P .2d 639, 641
(Alaska 1992) (no insurance coverage for unmarried partner wunder
family accident insurance policy).

In addition, marital status classifications have never

been accorded any heightened scrutiny under the Equal Protection

Clause of either the federal or the Alaska Constitutions.
Disparate treatment of individuals based on classifications such
as race, on the other hand, are reviewed under the highest
scrutiny. See. e.g. . Korematsu V. United States. 323 u.s. 214

(1944) (restrictions curtailing the civil rights of a single racial

group are immediately suspect and deserve strict scrutiny
analysis). Gender-based classifications are similarly analyzed
under a heightened level of scrutiny at the federal level. See.
e.g.. Wengler v. Druggists Mut. Ins. Co.. 446 U.S. 142, 150 (1980)
(gender-based discrimination must serve important governmental
objectives and the discriminatory means employed must be
substantially related to the achievement of those objectives). The
sliding scale approach to equal protection analysis under the
Alaska Constitution similarly applies a heightened level of
scrutiny to laws burdening racial minorities or other suspect
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classifications. See State V. Qstroskyv. 66 °? ?.2d 1134, 1193
(Alaska 1983) ("[Ljaws which embody class ification schemes that are
more constitutionally suspect, such as laws discriminating again,
racial or ethnic minorities, are more strictly scrutinized.");
State V Erickson. 574 P .2d 1, 11-12 (Alaska 1978) (where
fundamental rights or suspect categories are involved, equal
protection analysis under the Alaska Constitution requires a
compelling state interest).

At the federal level, the eradication of marital status
discrimination in the housing context clearly has not been treated
as a compelling interest.5 Neither the Federal Fair Housing Act,
42 Uu.s.c. § 3604 (1988), nor the Federal cCivil Rights Act, 42
Uu.s.cC §s 1981 and 1982 (1988), would prohibit he precise form of
marital status discrimination at issue here, unless it was being
used as a pretext for a more egregious form of discrimination, such
as that based on race. See Marable V. H. Walker & Assocs.. 644
F.2d 390, 397 (5th cir. 1981) (finding a violation of the fair
housing and civil rights statutes only after concluding _hat,
although the landlord asserted that he refused to rent housing
based on the applicant's marital status, this excuse was a mere
pretext for racial discrimination); see also James A. Kushner, The
Fair Housing Amendments Act of 1988: The Second. .Generation of Fair

While | recognize that Alaska's antidiscrimination
legislation is not substantially similar to comparable federal laws
— see, e .Crl. Hotel. Motel. Restaurant. Constr. Camp Employees and
Bartenders Union Local 879 V. Thomas. 551 P .2d 942, 945 (Alaska
1976) — the majority's failure to cite any authority for a
compelling interest at the state level in this case leads me to
make this comparison for further guidance.



Housing, 42 Vand. L. Rev. 1049, 1106 (1989) (the Fair Housing Ac

does not protect unmarried couples from a landlord's refusal t
rent unless a case can be made that the marital statu
discrimination is merely a pretext for racial, ethnic, religiou

or gender-based discrimination).

My research has not revealed a single instance in w hic

the government's interest in eliminating marital statu

discrimination has been accorded substantial weight when balance

against other state interests, .let alone fundamental constitutiona

rights. | find nothing to suggest that marital statu

discrimination is so invidious as to outweigh the fundamental righ

to free exercise of religion.

The majority comments that its result today is Justifie

because Swanner's right to the free exercise of his religiou
beliefs must be accorded less weight since he has entered th
commercial arena. Opinion at 19-21. As discussed above, it i
well-accepted that an individual's right to religious freedom wil
not and cannot always override other interests. See, e .g .. Unite
States v. Lee. 455 U.S. 252, 261 (1982) (rejecting Amish employer'
claim that imposition of social security taxes violated his fre
exercise rights) . However, neither Lee nor any other case of whic
I am aware stands for the proposition that individuals like Swanne
altogether waive their constitutional right to the free exercis

of religion simply because a conflict between their religious fait

and some legislation occurs in a commercial context. To th

contrary, the Lee Court recognized that, even in a commercia



setting, the state must justify its limitation on religious liberty

by showing the limitation is "essential to accomplish an overriding

governmental interest." ld. at 257-58. The AERC has simply failed

to meet that burden here.

The majority suggests that Swanner's constitutional
rights must be accorded lesser weight because he voluntarily
engages in the property management industry, and his right to
engage in that business is not entitled to judicial protection.
Opinion at 20-21. However, this court has stated that "the right
to engage in an economic endeavor within a particular industry is
an ‘important’ right for state equal protection purposes."” state
V. Enserch Alaska Constr. , Inc. . 787 P .2d 624, 632 (Alaska 1989)
(citing Commercial Fisheries Entry Comm'n V. Apokedak. 606 P .2d
1255, 1266 (Alaska 1980)). The ability to participate in a
particular industry, such as rental property management, is

therefore entitled to more protection under our state constitution

than the majority acknowledges.

The majority incorrectly relies on Seward Chapel to
arrive at its contrary conclusion. Unlike the present.case, Seward
Chapel did not involve a forced decision between giving up one's
livelihood or violating one's religious beliefs. In Seward Chapel,

we merely found that no religious belief required an exception to

city zoning laws prohibiting the location of a parochial school on

a specific site. 655 P.2d at 1302. N o activity was totally

prohibited,; only the place in which it could be conducted was being

regulato.d. | believe that there is a significant difference



between the in/*,nven Se'encs placed Upon Sseward Chapel -nd the total
abrogation of Mr. Swanner-'s right to earn a living in his chosen
profession while abiding by his sincerely held religious beliefs.

There is no basis in the record to conclude that an

exemption in this case would create a substantial threat

of harm.

I'n Frank. this court required that the state establish
precisely how its interest would suffer if an exemption was granted
to accommodate the religious conduct at issue. 504 P.2d at 1073.
Thus, even accepting that the government has a strong interest in
assuring available housing, the AERC must shov; how this interest
will suffer in real terms if an exemption is granted to Swanner.

| see no evidence whatsoever in the record to suggest

that Swanner's conduct poses a substantial threat to public safety,

peace or order such that the burden on Swannerls rights I's

justified. For this reason, | fail to see w hy an exemption to

accommodate Swanner's religious beliefs is not warranted. Mere

speculation that housing for unmarried couples may become scarce

i.f an exemption I's granted is insufficient to establish a
compelling governmental interest. I'n Frank. we specifically
criticized the state for speculating, without any supporting data,

that an exemption to moose hunting regulations for an Athabascan

funeral potlatch would open the flood gates to widespread poaching.

Id. at 1074 . We stated: N'Justifications founded only on fear and
apprehension are insufficient to overcome rights asserted under
the First Amendment."'""' I d . (guoting Teterud V. Burns, 522 F.2d
357, 351-62 (8th cir. 1975)). We further found that, since the
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state had not; presented any evidence than so many moose would be
taken for funeral porlatch ceremonies as no jeopardize appropriate
population levels, it had not met its burden to Jjustify curtailing
the religious practice at issue. Id .6
4

As in Frank. the record here is completely devoid of any
evidence to suggest that there are so many landlords or property
managers in Anchorage whose religious beliefs are identical to
Swanner1s as to constitute a substantial threat to available
housing. I'n a city the size of Anchorage, it is difficult to
conclude based on intuition alone that housing availability for
unmarried couples will become so scarce as to constitute a
substantial threat to community welfare. I f there were some
persuasive evidence to support such a conclusion, | may well have
arrived at a different conclusion today.

Conclus ion

| believe Swanner has been presented wirh a Hobson's
choice of either complying with the iaw or abandoning the precepcs
of his religion. Since thegovernment's interest in this

Our requirement of evidentiary support for the state's
refusal to grant an exemption is well-supported by United States
Supreme Court precedent. See Thomas V. Review Bd. of Indiana
Employment Sec. Div 450 U.S. 707, 719 (1981) (rejecting state's
asserted reasons for refusing a religious exemption due to lack of
evidence in the record); Wisconsin V. Yoder, 406 Uu.s. 205, 224-29
(1972) (rejecting state's argument concerning the dangers of a
religious exemption as speculative and unsupported by the record);
Sherbert v. Verner. 374 U.S. 398, 407 (1963) ('"*[T]lhere is no proof
whatever to warrant such fears as those which the [state] now
advancefs] .") ; see also Smith, 494 Uu.s. at 911 (Blackmun, -J.,
dissenting) (state's assertion that religious exemp .ion for peyote
use would- harm health and safety of state citizens is unsupported
and speculative).



particular law does not outweigh Swanner's fundamental religious

rights, Swanner should be granted an exemption to accommodate his
beliefs. The AERC relies on nothing more than a pure conclusion
that the state has a compelling interest in preventing marital
status discrimination in housing. It has not presented any
evidence that an exemption in this case would result in a
substantial threat to housing availability. Nor does it explain
exactly what is so invidious about marital status discrimination
as to make its proscription a governmental interest of the highest
order, comparable with the state's interest in eradicating racial
or gender discrimination. For these reasons, | fail to see how a
limited exemption for Swanner and others similarly situated is not
justified. I'n my opinion, the analysis and result set forth in

this case will return to haunt this court in future decisions.



ORDER AWARDING FEES AND COSTS

File N o. =-5362

Under Appellate Rules 508(e) and f)(1; , attorney's fees
of $1,000 . are awarded to Appellee, and Appellee shall serve and
file with this court by February 22, 1994, an itemized and verified
bill of c :sts in compliance with Appellate Rule 508 (d).

Entered at the direction of Chief Justice Moore tn
February .1, 1994.

CLERK OF THE SUPREME CCURT

Catherine Bourdeau
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ByJAY CROFT not violate statutes proh|bmn(‘] dis- and once was pastor at Grace breth city is discriminating a?alnst him be-
Times Writer cr|m|nat|on based on ‘marital status. rep Church in Chy gmk "You want fo casenthis rellglous be |efs
An Anchora ep rofpert manager  And even if be sbreakm the law, talk about what's egal; [ want totalk "I can't ¢ mone rom peoplej
unabashedly admin for ears he  Swanner saﬁ it doesn't matter be- aboutwh} at's right.” 8are 0|nﬁ1 an erA
has refuse 10 aII w unmar ied cou- cause he follows a higher order: Gut the city’s Equal Rights Cf sald Mon 1 eM| owno fice 0
Pnes 0renta 2053| omes he  God'’s mngon saY warmers rental polic ),Nhneha!] Propen Manag ent.!
apalé;es ut esaysh as broken "You liave to choose which law iscrimination hased on marital "Asa Christian. Icannot in gdod con-j
no Jaw. Qu're going to obey." says Swanner. statu% Swanner says unmarried cou-  science assist someone in somethm%
Tom Swanner says his policy does ~ Who has a reI|g|ou rad|o talk show ples have no marital status and (he See Rem, page A-
Iawyeragpomtedb the comm|s- fald Swunncrtold |IethrUunné1 "Do you know how she raises intend to use ine rental Bremlses
sion’lo act us huanng officer, lis- [ast. month's hearing he consid- her income? sye engages ina hi-  for purposes wh|ch arc- unmoral
tened lo the. complaints Jast ~ers ihe business pan UthS mmis- de m reb formcahoqu ei an- and pamcula m Mr. Swan:
month, mure iltan a year after try. other . Tinner's case, for ﬁ“ gxises wmcli
Continued from page A they were filed, And aIthou hitj |sa ainst mnl not say |ng no because uf mat ilre contrary to his rel|g|ous Ire-
QUSE. SW?nner gn% mlicr ordinance |0 Sk abou an a reason, you understand. Tin say-
witnesses testified and, 1he com- cant% mapta| status, Swanner ing_no_because God says It's Lily law since 1975 anil slate
mission’s attorne f|1§d her clos- said he asks |u o t]am informa-  w law far a decade has prohibilcd
thatsgomg loltarm them. ing arquments N tion fora credit application form He'said he also woul? noi rent  discnminauon aseg on maniat
does. the communit Swanner's lawyer lias until — not to ferret out unmarried to someone who would nm a status commission director Con-
benefltb forcmﬁ me_to rent to Friday to file. cou&aes._ _ ¢rack house, pornography sho YJ sajd.
%hese i PIeS’)T ere is no bene- La dau Isexpected to makea . But "‘i said he i unlnteres ed  "or apyt i orY [t) But Swanner said lie is confi-
it at they are dojng IS recommendation to the p d| regu ating  cuher people’s goodf r|he community, not so dentth Is,Case.
counter “[o everything that s nine commissioners, who will ge- e" ior, |aIIy redeemin ere's no way you can get
pure and wholesome and right. cide whejher Swanner broke the My ob |s lo conirgl my con- sald he te?lsp me on mantal stdtus.” he said
I’m in_ trouble because of Clt sordmantie Their decision . s, what this 1s all ers a og Is policy, %B *?ﬁast Mon Theresn? unmarned
what | believe, nof because of be appealed through state abo % [T you're askin esa| ecannot recall him f p sta us aw's a %\oﬁ
my job description." o 1 ee that | am a55|st|n mr% aboH[ itand it is ﬁ heresnothm wron It
S anngr in_ testimony Jast |he Personw hen they cohabit b entone in Ilie manage- [e aw. Th re bend % dh
alsltlsthrbeeellgom?)fa|ﬁ{soigptheejAar1t modnE ajn an |tnterV|ewaon ay, 5|gnC nonothe line sa%/mq(%/ me"ntcon ract. hing th awsanum eIIa I'm it under
%orage Equal Rights Commis- said lie does pot remember meei It with nowl- It wasnt something that |

Tom Swanner 0 ass|

refuses unmarried couples

of the Reople who filed edg,e7 Yes, | feel I msswtm had even thought aboUt.” said  Swanner says the dispute
plgnts but he would not ais- Just Tike I'wou (h; Mary Newion. Who owns die O cIearIy centers”on his religious
ute Ihe meetings occurred. He a poison If I'was a gun sal esm% Street duplex Moose wanted to

bel|
%gld he sees hundreds of poten- and lie mumbled” across Ihe rent last year. Swanner managed efﬁeres gvidence every-

Dec. Moose in August 9 -

thought she had found' Ihe per-

- tenantsayear counter. "She'll”"be  sorry o it briefly before Newton fired  where In my life that Ima refi-
(fj%%vnto(\)/vnneduTlheex HXS Bleedn?)gn(;f nemaw(%ldon|c|\llllogﬁ§/%nseald(h2§ But he readily admits lu dis- night." liitn ove); wliat she said was a ?IOUS (icrson.. maybe a religious
foom, for, Moase, fer, teen-age - were no a Christian o refuse 10 L o AT ATS o Seit gnsan%oanrlr%eodng%uhalse " pfrcM|aI|tycIashs e g relqa%cnfogrseumﬁ e td

= u id it
sor. fer boyfrieid and anot 610, Sinfer. Everyone 5@ ™ ¥} yill'om rent 1o conapiting Brother anif iser. And hb said mully ling 16 TSR waflts."
lie almost had to evict a young ['m domg mis because uf my

;oeg)he saﬁd Vﬁhgn hshe Cﬂ'%d Moose. look her case lo_lhe %%lng!jeslanhneworsl?hdehBeenlhqgeehs— woman e had known (or Jears. i.e|s face it. couples are  religious beliefs, not hecause I've
wanner. ne asked who would be — Equal Rights. Commission. Two g ecommnsmHagbattorne who baby-sat_ his ch|grer¥ doing this all over | owﬁ New- oI Some bone to pick with peo-

lving In tie hou \ AL te men- - ther people, in unrelaled cases,  # W|rsay 10 (0 conabiting co- ~ caygg her boyfiend moved n. - fon Said. “IU's ot my lfesye,  pleiho e single O marrid.

tion “of her boy’r“ n.nd. Swanner have filed similar complaints. Al "Sh t but T would But C f the Egqual
rejecte her she's gave similaraccounts. aevse Said lme, and 1 always have e?nrcntgdehe(r)ulf shue ha\(,jvr?ut hghcanr aa“é? thrlesvésmsomethmg Ri hl%sCo(r)n]r?welss){on0d|saereedq .
R| t thenan ghere hesaid, " Joseph Bowles and William F. He said he would noi rent to  he said. y Swanner’ Sy Fiaw er, Stephen gH|s re||g|on is Huhdlsng “'”é.r

.rfedﬁ\r}lné?rqtsfr? Jr?dmIISVa:I(I)rnsot\r(e?rlff Ir-le%geefg toe?ecn]t tose{lhdem Sbvggggseer (')"t"r?e Segﬁhew"‘éﬁ? T e}o “VEEV%‘ Iglrh]eern a”gt‘(’)"rﬂg‘aﬁ” could chllmo has askedMechar eslbe %%n]ngﬁt |%ar'nd5 tr?alt was s mo-
to anyorle who Is fornicatin wanted fo live with their ortoasmoleman andwontan* said, there aIwz&s woud%et ahsdmlsseijar%a i T }urgj]edmnmmanon

spe sado "I was just a ?ntle g|rl¥r h
_ The lertti “unmarried coyple”  appgarance of evi Swanner sald regardless ul
s Soulesan llarperallic oot martial status, he said, 0~ Swanner suid he refuses Swal\r}lr}ers%%g#r%rs reported  NOW 1he commission”and courts

B Site said Sevgaggeg %lfg rasked %%'mgFs‘tja'fﬁg'g‘n'g?&?n'()bnased on bg dengllng them ren alshe coyld rent t unmarne couFIes be-  basis for refusing to rent wasnot  rule, he will remain (roe lo his
TJneng e o Malnel Maal i sion consolldated pot. be discrintinaling -on ~the e e 1 ate God's i, and per. sc Ine mantal staus of Jre ~ DEIEE.
nercal ed her a sinner. the cases and. Investigated, as‘!?%q?;i"‘;{.'ﬁa gb%tgs e cannot help them engae In nd|V|duaIs in questlon ut the I can look in ihe inirrur and

"["said. 'Whar religion are dropped the religi usd|scr|m|na- the appear-  sin. use ihe mtene to make of the sa Swanner you're true to
you?' lie said. "I'm aChglstlan*l tlonp compl amtsg Bt foond evi- ange M anar |%ge hen reaﬂ ¢ Eomication Ieads (o all sons Fremlselsd o S%XU% £g habita- W ;h/at gy i e||n|ev?o eh?/v ISﬂI'dl
saiq, Greﬁt Tin a Ca1thol|c o dence of m danta statusd|scr|m|- Swannerhns nm Whiteluill for rob ems, |nc ing unwante ion outside the bonds of matri- ca|m 0 m g oglm ding ﬁ i

we'fe In The same boal,’ Bui he nation. said Paul onnery the  apout Dyears, lie usually man- \p,Jere réar\]na)e/”,lhnlngaajré tau%nmonﬁg mon1y oroblem is ot their thethtafk)elp 266, WILCs Wung

stilt refused. | think wiihln half anel's executive dire
nnhnurIf|?edsu|taga|nsth|m P Robert Landau, t|rnAnchorage ages ithdiit am properties, he welfaretycle, he said. murn‘ulstatus but the (set they









HOUSE COMMITTEE REPORT

ID
Igate Referred: March 12, 1993 FURTHER REFERRALS:
Date of Committee Action:.

The FINANCE Committee considered: HB 225
HOUSE BILL NO. 225 NOTICE OF APPROPRIATIONS ON PFD’S

"An Act relating to notice of certain appropriations from the dividend fund."

RECOMMENDATIONS: { } the same title
be replaced with 1 ] anew title

[ ] have attached amendments(s)
\/\ do pass
] do not pass
] no recommendations
] individual recommendations
| additional referral to the Committee

ADOPTS: |etter of Intent

ATTACHES NEW FISCAL NOTEt.): () APPROVES PREVIOUS: (Dept/Due)
[ ] fiscal impact [ ] fiscal note(s)

Ezero fiscal note &-WAU.L [ ] zero fiscal note(s)
SIGNING DO PASS OTHER RECOMVENDATIONS
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FISCAL NOTE

STATE OF ALASKA BILL NO. B2

1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected: ~ Revenue

Title: An Act relating to notice of certain approprianons from the dividend SRU: Permanent Fund Dividend
fund —Component: Permanent Fund Dividend

Sponsor: House Finance Committee

Requestor: House Finance Committee COMPONENT SERIAL NO. 981

Expenditures/Revenues: (Thousands of Dollars)

(operating FY94 FY95 FY96 FY97 FYo8

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND &STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING o
CAPITAL o o o 0 o |
0

REVENUE FUND SOURCE: ala 4 t O |
FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Prcaram Receipts
1006 GF/MHTIA

Other

TOTAL 0 0 0 0 0
POSITIONS: .

FULL-TIME
PART-TIME |
TEMPORARY |

Estimate of current year (FY93) impact: S

&

O

S
&

S

ANALYSIS:  (Attach a separate page if necessary)

None necessary.

Prepared by: Thomas Phone: 465-2323
Division: RatlfnanentVund D(dOfend Date: March 16. 1993
Approved by Commissioner. Date: , , v 1.
Agency: Department of Revenue VA
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

(R*v 11/92) 93fimojli/OBR Page 1 of 1
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

E(D -466-3367 o1 465-2450 .
/) §907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 90801-2105

MEMORANDUM March 9, 1993

SUBIJECT: Notice of certain appropriations (Work Order No. 8-LS0784VA)

TO: Representative Sean Parnell

FROM: Tamara Brandt Cook

Director

Under AS 43.23.028 the stub attached to each permanent fund dividend check is
required to contain notice of the amount by which each dividend was reduced due
to each appropriation from the dividend fund. Under subsection (b) appropriations
to the crime victim compensation fund or to the Department of Corrections are not
subject to that notice requirement to the extent that the appropriations do not exceed
the total amount that would have been paid to felons if they had been e_h%mle for a
dividend. This draft adds to subsection (b) the council on domestic violence and
sexual assault, so. under this draft, appropriations for the three purposes would enjoy

the exemption from the notice requirement.

You have asked whether there are any legal problems presented by this draft. |
cannot think of any.

TBC:gc
93-217.qlc









SENATE" FINANCE COMMITTEE "PEnORT

DATE: 4/21/93

FURTHER:

DATE TURNED INTO OFFICE:

The Finance Committee considered

HOUSE BILL NO. 225

"An Act relating to notice of certain appropriations from the dividend fund.”

and recommends:
[ ] replace with CS
or [ ] adopt previous CSs

[ ] attaches amendment(s)

[ ]adopts

[ ] further referral to the

pass
[ ]do not pass
[ ] no recommendation

[ ]individual recommendations

NEW FISCAL NOTES
Department - Date Zero Fiscal

. (] Appropnation No Fiscal Note

DO PASS:

1. dftA jb X - Pf)

same title
(FINANCE) new title
] technical
8 ) Title change
(HB only)
Letter of Intent
PREVIOUS FISCAL NOTES
Department Date Zero Fiscal

T
/7

otHER RECOMMENDATIONS:

AN

N
270-" \pOu 1l



No. 1
Bi ersion HB 225
FISCAL NOTE (H) POlish Date: 3/29/q?
STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Data: Dept. Affected:  Revenue

Tide: An Act relating to notice of certain appropriations from trie dividend BRU: Permanent Fund Dividend
(und Component: Permanent Fund Dividend

Sponsor House Finance Committee

Requestor House Finance Committee COMPONENT SERIAL NO. 981

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY94 FY9S FY96 FY97 FY98 FY99

PERSONAL SERVICES

TRAVEL -«

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND &STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS

TOTAL OPERATING 0 o 0 0
o < 0 <

S
&

&
&

CAPITAL

REVENUE FUND SOURCE: -0- -0- -0 -0 -0-

FUNDING: (Thousands of Dollars)

1002 Federal Receiots

1003 GF Match

1004 GF

1005 GF/Proaram Recsicts

1006 GF/MHTIA

Other

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME | | |
PART-TIME |
TEMPORARY ! |

Estimate of current year (FY93) impact: S ala
ANALYSIS:  (Attach a separate page if necessary)

None necessary.

Prepared by: Thomas C. Phone: 465-2323

Division: PermanentjVund DWufend 0 A Date: March 16 1993
Approved by Commissioner f)  j / S - o oo Vv//7 /9 X
Agency: eoanment of Revenue T /o

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(Pay 11(S2 S'liifloju/CSH Page 1 of |

COMMITTEE COPY




Alaska ffiegislaturE

-
P.O. BOX 240622

REPRESENTATIVE ANCHORAGE. ALASKA 99524
SEAN R. PARNELL While in Juneau

STATE CAPITOL
JUNEAU. ALASKA 99801-1182
(907) 465-2995

HOUSE OF REPRESENTATIVES

HOUSE BILL 225
Notice of Agpropriations on PFD's
oHee Eﬁlq-ﬁ)ou eE}nance

SPONSOR STATEMENT

As the Public Safety finance subcommittee proceeded in the budget
process, we explored various funding options for agencies within the
Department. This bill developed as a vehicle to provide the Council
on Domestic Violence and Sexual Assault with partial funding outside
the general fund stream. The subcommittee and the Finance
committee believe felons' permanent fund dividends are a pertinent
source for the Council's work.

Existing statute requires each permanent fund check to provide
notice of the amount by which each dividend was reduced due to any
appropriations from the dividend fund.

Currendy, exemptions to this requirement are afforded to
appropriations to the crime victim compensation fund and the

Department of Correction lon these appropriati 0no
0 g

as ns t
excee eﬁot arpount tfw%;w uld have been pal tof)elons had
they been eligible for a dividen

This bill amends statute to include the Council on Domestic Violence
and Sexual Assault with the exemptions to the violent crimes
compensation fund and the Department of Corrections.






DIVISION OF LEGAL SERVICES

LEGISLATIVE aFrairs AGENCY
STATE OF ALASKA

£90 A65-3867 or 465-2450 ,
130 Seward Street, Suite 409

/1X (907) 465-209
Mail gtog) 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 9, 1993
SUBJECT: Notice of certain appropriations (Work Order No. 8-LS0784VA)
TO: Representative Sean Parnell
FROM: Tamara Brandt Cook sftty
Director \P

Under AS 43.23.028 the stub attached to each permanent fund dividend check is
required to contain notice of the amount by which each dividend was reduced due
to each appropriation from the dividend fund. Under subsection (b) appropriations
to the crime victim compensation fund or to the Department of Corrections are not
subject to that notice requirement to the extent that the appropriations do not exceed
the total amount that would have been paid to felons if they had been e_hﬁlble for a
dividend. This draft adds to subsection (b) the council on domestic violence and
sexual assault, so, under this draft, appropriations for the three purposes would enjoy
the exemption from the notice requirement.

You have asked whether there are any legal problems presented by this draft. |
cannot think of any.

TBC:qc
93-217.glc



MEMORANDUM STATE OF ALASKA

DEPARTMENT OF REVENUE

T0: Cheryl Frasca, Director date: March 10, 1993
Division of Budget Review
Office of Management and Budget FILE!  i\doca\3Dpropn/ya

TELEPHONE:  (907) 465-2323
THRU: Rod R. Mourant

Assistant Comm/ssioner SUBJECT: FY 94 DIVIDEND FUND
Department of Revenue AMOUNT AVAILABLE

., ) FOR APPROPRIATION

TO PUBLIC SAFETY

FROM: Thomas C. Williams, Director AND CORRECTIONS

Permanent Fund Dividend Division

The total amount of 1992 dividends that would have been paid in FY 93 to individuals
who were ineligible to receive dividends because they were incarcerated .for a felony
conviction had they been eligible is computed as follows:

PFD Total

FY 92 Incarcerated Felons: Number Amount Amount
1. whose most recent 1988-1991

application prior to their statutory

ineligibility was:

a. payable 2,566

b. potentially payable 20
2. who were potentially payabie as

first time filers ip 1992 44

2.630 x  $915.84 = $2.408.659

This is the total amount that can be appropriated to the Department of Public Safety,
Violent Crimes Compensation Fund and the Department of Corrections and avoid
disclosure under the provisions of AS 43.23.028(b). Any additional amount appropriated
from the dividend fund will be disclosed on the 1993 dividend check stub as required by
AS 43.23.028(a).

The number of individuals was computed by matching the felon's list provided by the
Department of Corrections in the summer of 1992 with the 1988 through 1992 PFD

masterfile.



Cheryl Frasca
March 10, 1993
Page 2

We counted only those incarcerated felons who were more likely than not to be eligible
if they had not been incarcerated in FY92. We excluded individuals on Corrections’ list

who:

1. were later determined not to have been incarcerated in FY92 for a felony
conviction: or

2. had not filed for any year 1988-1992; or

3.  whose most recent 1988-1990 application prior to their statutory ineligibility had
been denied for another reason.

This was the method that | advised legislative staff that we would be using when we
discussed the specific language of AS 43.23.028(b) to be included in SB 98 Iate in.the
1991 islative session. It is the only reasonable way to ensure.that M | Ile
nonreS|%entS incarcerated in Alaska for a felony conviction ale N0t |nCTUde in the
computation without trying to do a specific eligibility determination on each of the 3,342

individuals on Corrections’ list.



WALTER J HIGH., GOVERNOR
Vi/
OFFICE OF THE GOVERNOR JUNEAU- ALASKA 558114020
PHONE: 19071 465-3568
OFFICE OF MANAGEMENT AND BUDGET

DIVISION OF BUDGET REVIEW

March 18, 1993

The Honorahle Ron Larson
The Honorable Eileen Maclean
Co-Chairs .

House Finance Committee
State Capitol

Juneau, Alaska 99801-1182

Dear Committee Co-Chairs:

One of the recommendations of the Finance Committee's subcommittee for the
Department of Public Safety was to change the com‘gosmon of the Council on
Domestic Violence and Sexual Assault's [CDVSA) FY 94 operating budget
fundln%. The proposal is to supplant $300,000 i general funds with ?3_0,000
from the permanent fund dividends of incarcerated felons who are ineligible to
receive a dividend under AS 23.005(d).

The dollar amount of the recommendation was hased on information verbally
provided by the Department of Revenue, For the committee's reference,
attached Is’the department's written verification of the availability of these
funds. As you will note, the de_Partm,ent’s calculations Indlicate an additional
$504,700 is estimated to be available in FY 94." This amount 15 In addition to
the ﬁ1,604,000 proposed In the Governor's budget and the $300,000 proposed
by the subcommittee.

As Representative Parnell advised the committee, it is not necessary to disclose
use of these dividend hinds on Individual dividend checks wnen appropriated to
the crime victim compensation fund or to the Department of CorreCtions. Uses
such as to CDVSA will require disclosure on Individual checks, or amenament
of AS 43.23.028(h), the dividend's public notice requirement.

01A33LH



The Honorable Ron Larson
The Hongrable Eileen Maclean
Ma%reCh 17 1993

Eﬂgwd you have any questions or need additional information, please let me
Sincerely,

Cheryl Frasca
Director

Attachment
oc.  Representative Sean Parnell

Senator Steve Frank
Senator Drue Pearce
Senate Finance Co-Chairs

Commissioner Richard Burton
Department of Public Safety

J Shelb¥ Stastny, Director
Office of Management and Budget

Tom Williams, Director
Division of Permanent Fund Dividend

Department of Revenue









HOUSE COMMITTEE REPORT

ISLPe Referred: April 15, 1993 FURTHER REFERRALS:

Date of Committee Action:

The FINANCE Committee considered: HB 230
HOUSE BELL NO. 230 VESSEL FEES

"An Act relating to fees for commercial fishing licenses and permits.”

RECOMMENDATIONS: 1the same fitle
be replaced with c f> Wfs A?so fP \<\) J ] a new title

[ ] have attached amendments(s)
[y{ do pass

[ ] do not pass

[ ] no recommendations

[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): (G4 APPROVES PREVIOUS: 2 \

[/] fiscal impact (] L A\co< FoW \os [v]ifiscal note(s)

[ ] zero fiscal note [ ] zero fiscal note(s)
SIGNING DO PASS OTHER RECOMVENDATIONS

CHAIRMANS SIGNATURE



FISCAL NOTE

STATE'OF ALASKA b BILL NO. CS HB 23U(RES)

1994 LEGISLATIVE SESSION

Revision Date: 2/1/94 Department Affected: Fish and Game
Title: An act relating To fees fora commercial BRU: Commercial Fisheries (Limited) Entry Commission
fishing vessel license Component; Limited Entry Program Administration

Sponsor; Representative Moses
Requestor.  Representative_Moses COMPONENT SERIAL NO. 0471

EXPENDITURES/REVENUES gThousands of Dollars)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY oo
PERSONAL SERVICES 16.6

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOQUS

TOTAL OPERATING 16.6 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES( ) 871.5 §715 8715 871.5 §71.5 871.5

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match -

1004 GF _

1005 GF/Pro%ram Receipts 16.6 0.0 0.0 0.0 0.0 0.0

1006 GF/MHTIA

Other
TOTAL 16.6 0.0 0.0 0.0 0.0 0.0

Estimate of any cutrent year (FY($) cost: $ 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY 1

ANALYSIS: (Attach a separate page if necessary.) CFEC has simplified and automated the licensing
process in response to continuing budget reductions and staff losses over the past several years. The current $20 per
vesse| fee is automatically,applied with minimal staff resources. The fiscal note is necessitated by the change inthe
licensing system which wil reguwe development of new annual licensing forms, collection and verification of data,
response to public inquiry, and reprogramming of data processm?. The existing skeletal staff will need to be
supplemented for the first year until the new system becomes established. (See attachments)

Prepared By:  Roger Kolden - o Phone; 789-6160
Agency: Commercial FisherM (Limited) Entry Commission Date: 211/94
Approved by Commission

Aggncy: y Commerc?al Fisheries (Limited) Ent Date: 211/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
(Rev 11/93) 93fisno.xls/D8R Page 1 of 1



CSHB 230 éRESK‘
COMMERCIAL FISHING VESSEL ANO LICENSE FEES

SPONSOR STATEMENT

The goal of Committee Substitute House Bill 230 (RES) is to
provide a more equitable distribution of the commercial fishing
vessel fee. The fee is currently at $20 per vessel per year and has
been at that level for many years. This flat fee does not distinguish
among vessel sizes and a large floater-processor capaole of
harvesting tons of Alaska fishery product pays the same as a small
day boat.

CSHB 230 (RES) would change the vessel license fee to a
sliding scale fee based on the length of the vessel. The fee would
more clearly reflect the impact on the fishery by vessel size. It is
only fair that this fee e hbased on a vessel's ability to benefit from
the harvest of the public's resources.

Based on 1993 data, this change would generate about
$870,000 to the state -- significantly above the $325,000 collected
in that year. This would generate more than $500,000 additional in
revenue to the state by the Alaska commercial fishing industry.

As you all know, the state's fisheries management programs
over the past few years have been losing ground to budget reductions
and inflation.  The increasing complexity of fisheries management
demands that we devote more to the protection and enhancement of
this valuable resource. We have a billion dollar fishing industry
employing thousands of Alaskans and we need to do all we can to
maximize the benefits.  For that reason, my legislation includes
intent language that the additional funds generated by this
legislation be wused to beef up fisheries management and
development programs. | know we can't dedicate these funds, but |
would not submit this legislation if 1 did not fully believe that those
funds would go toward these purposes.

CSHB 230 (RES) is supported by the United Fishermen of Alaska
whose members are willing to support fee increases to provide
additional resources for fishery management programs.



UNITED FISHERMEN OF ALASKA

211 Fourth S reekt
gl
0

ite 112
a§§'881
-23
Fax: 9 h

April 7, 198 11463-2545

The Honorable Carl Moses, Chair.

and Members of .the House Special
Committee on Fisheries _
Alaska S_taﬁe House of Representatives

The Capitol Buildin
Juneau, |OAIaska ﬁ)l—]_’lBZ

Dear Representative Moses and Committee Members:

United Fishermen of Alaska supports Committee Substitute for House Bill 230. We
think the scale is fair.

Jnited Fishermen  of Al'flska Wh%l_eheartedlgl aegrees with fhe intenﬁ of the bill that
nese new proposed vessel fees, which go td thé State of Alaska, will be earmarked for
he Alaska Department of Fish and Game's budget.

e assured that United  Fishermen of Alaska c?ntinue to believe the“ the commercial
shin mdustg IS payngg Its wdaa/ and, therefore,  these monges cQ ?]cte,d bel]ong to
the. ADF&G budget.™ “1f our ”i]vegtryh olald rll)neglngutm money from fisheries, than we

—t =t —

—t 0]

definitely feel the manies re back nto fisheries and not  into
s?mg\l oker Budgetary fund. \3\% need to reinvest In %he future ﬁshenes af%r t?]e state
of Alaska.

Sincerely,

cc: UFA Board of Directors

MEMBER ORGANIZATIONS

Alaska Crab Coalition. » Alaska Longline Fisherman's Association e Alaska Trajlers Association e Area K Seiners Association
Benn?Sea Fishermen's AsSociation e Bristol Bay Driftnetters Association e Concerned Area "M" Fishermen
Cook |nlef Aquaculture Association e Cordova District Fishermen United e Kenal Peninsula Fishermen’s Association
North Pacific Fisheries Association e Northern Southeast Regional Aquaculture Association e Peninsula Marketing Assocladon
Petersburg Vessel Owners Association  Prince William Sound Aquaculture Corporation < Seafood Producers Cooperative
Southeast Alaska Seiners Association  Southern Southeast Reglonal A(ﬂuaculture Association
United Cook Inlet Drift Association e Western Alaska Cooperative Marketing Association



