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6 and 21 of the House version and bill sections 9 and 28(part) of the Senate version. 
These sections authorize the use of an abatement order, obtained at the end of a trial 
under the nuisance abatement statute, to serve as prima facie evidence of un'-irvfo! 
holding of premises by force for purpose of the hearing required by the forcible entry 
and detainer process.

Each version contains new authority by which, at the end of a forcible entry and 
detainer action, the court may enter an order to vacate against the tenant and, at the 
same time, may provide a landlord who requests a writ of assistance to recover 
possession of the premises. See bill section 5 of the House version, bill section 8 of 
the Senate’s. Those sections, adding a proposed AS 09.45.125, describe the nature 
of the order that the court may enter, and explicitly authorize the court to issue, in 
favor of the party recovering possession of the premises, a writ of assistance to a 
peace officer in order to provide assistance in serving and enforcing an order to 
vacate.

B

Making the tenant’s obligations more stringent implicates the definition of "damages" 
for purposes of ascertaining whether or not a tenant is due a refund of all or any 
portion of a security deposit. "Damages" is, in current law, a term whose definition 
is divided between AS 34.03.070(b) and AS 34.03.360(18). Bill section 13 of the 
House version--the same language is to be found in bill section 19 of the Senate 
version-reworks the definition of "damages," and bill section 30 of the House version- 
-bill section 35 of the Senate version-repeals the existing definition set out as a part 
of AS 34.03.360(18). With these changes, one need not worry about whether, in 
evaluating damages to premises, a tenant acted intentionally or negligently. Rather, 
if the tenant caused any damage beyond wear and tear due to "normal, nonabusive 
living," the tenant may be held responsible for damages.

C

The bill incorporates a checklist approach "that lists the items in the apartment and 
describes the condition of these items and of the apartment itself." It distinguishes 
between a "premises condition statement" and a "contents inventory." Bill section 12 
of the House version and bill section 18 of the Senate version give the landlord the 
right to require preparation of these documents and indicate how the documents may 
be made part of the rental agreement. The House version’s bill section 15--bill 
section 20 of the Senate version-gives the landlord the right to require the tenant to 
execute a statement and inventory before making possession of the premises available 
but, when execution of one or both of these documents is required, the landlord is 
required to indicate to the tenant how the information on the statement/inventory 
may be used. Bill section 26 of the House version--bill section 31 of the Senate 
version-establishes the statement/inventory as "presumptive evidence of the condition



of the premises and its contents at the commencement cf the term of the period of 
occupancy" in order to support any later claim for damages. The addition made in 
bill section 16 of the House version--bill section 21 of the Senate’s-add? fS '• ibr 
status of a statement/inventory in the event a landlord sells to a purchaser leaving the 

■ tenant in residence.

D

"Abatement"--technically, "nuisance abatement"--is the form of civil remedy available 
to remove or dimmish activity that constitutes a nuisance. The applicable statutory 
provisions are set out in AS 09.50.170 - 09.50.240.

In the House version, bill section 7—in the Senate version, bill section 10--revises 
AS 09.50.170. The change deletes in that section dated references to "lewdness, 
assignation, . . . ur any other immoral act"--currently part of the existing basis for 
nuisance abatement relief--but retails reference in the current law to "prostitution" 
and adds references to an illegal activity involving prostitution and an illegal activity 
involving alcoholic beverages, a controlled substance, or an imitation controlled 
substance as further grounds for relief under the nuisance abatement statutes. ^

The House version’s bill section 8-the Senate version’s bill section 11 supplies the 
definitions for each of the three additional criminal activities that may trigger 
nuisance abatement relief, cross-referencing them to the meanings of those terms set 
out in the Uniform Residential Landlord and Tenant Act.

Following the California statutory model recommended as this bill was under 
consideration during the Seventeenth Legislature, I included bill section 9 of the 
House version--bill section 12 of the Senate version--a new section, AS 09.50.175, that 
would allow the court to consider evidence of reputation within a community if relief 
is sought under the expanded version of the nuisance abatement relief statute.

Bill section 10 of the House version--bill section 13 of the Senate’s-recasts existing 
law under which a court may issue a nuisance abatement order. The principal 
substantive change adds the underlined material in AS 09.50.210(a)(1) of each bill
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Both bill versions contain language in the respective provisions amending the 
forcible entry and detainer provisions to allow a landlord to demand possession o f rented 
premises and, thereafter, to commence a forcible entry and detainer action in the event the 
tenant has violated provisions o f the Uniform Residential Landlord and Tenant Act 
(AS 34.03.120(b)) against knowing engagement in certain illegal activities involving alcohol 
or drugs on premises or for violation o f a similar provision in rented premises not covered 
by that Act (AS 34.05.100(a)). Both also authorize the landlord to use the forcible entry and 
detainer remedy to enforce an order o f abatement Under the provision, the landlord may, 
after obtaining the abatement order under AS 09.50.210(a), seek immediate relief.



and directs the termination of the lease or rental agreement on premises subject to 
the abatement order if the tenant has been given notice of the nuisance abatement 
proceedings.

The substantive change made by bill section 11 of the House version--bill section 14 
of the version reported in the Senate--adds a measure of flexibility to the abatement 
remedy by giving the court latitude to determine the amount of bond with sureties 
necessary when premises under abatement are to be returned to the owner rather 
than maintaining the requirement that the value of that bond reflect the full value of 
the property. In both versions, the provision also adds, as a new subsection (c), a 
statement to clarify that, if an abatement order is subsequently canceled because of 
compliance with (a) of that section, the related lease or rental agreement-terminated 
with the issuance of the abatement order under the authority of AS' 09.50.210(a)(1)- 
is not automatically revived.

In that part of the bill that amends the provisions of the state’s version of the 
Uniform Residential Landlord-Tenant Act, the House version’s bill section 21-the 
comparable provision in the Senate version is proposed AS 34.03.220(d), part of bill 
section 28-directs that, under the Uniform Residential Landlord and Tenant Act, an 
order of abatement entered by the court terminates the related rental agreement.

Finally, bill section 28 of the House version-bill section 33 of the Senate counter- 
part-identifies the particular activities involving alcoholic beverages, controlled 
substances, imitation controlled substances, and prostitution that warrant relief under 
the expanded nuisance abatement provisions. Generally, the definitions set out in 
these statute amendments identify sales, possession with intent to sell, and similar 
transactions of a serious nature in violation of law.

E

Bill section 17 of the House version, and its counterpart, bill section 23 of the Senate 
version, adds as a tenant’s duty the obligation of the tenant not to engage in illegal 
activities on rented premises or to knowingly allow others in the premises to do so.

The House- measure’s bill section 29—the Senate version’s counterpart is its bill 
section 34—adds a codified section, proposed AS 34.05.100, extending to tenancies not 
covered by the Uniform Residential Landlord and Tenant Act the provisions 
establishing the duty on the tenant not to use the rented premises for illegal activities. 
Under this new section, noncomph'ance with the provision is a basis for seeking relief 
through the nuisance abatement process and an order of abatement covering a 
premises that falls within this section terminates the rental agreement.
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Other provisions that address the same or substantially sim ilar material, in the two 
bills --

Mediation: Both versions explicitly authorize mediation of landlord-tenant disputes, 
but have taken a different approach to the subject.

Mediation efforts are defined by bill section 32 of the Senate version. Additionally, 
under the addition made by material added in bill section 16. a commitment to 
mediation may be incorporated as a part of a rental agreement. The Senate version’s 
bill section 7 redrafts the "summons and continuance" provision to take into account 
delay on a continuance due to mediation of disputes between landlords and tenants. 
Bill sections 36. 37. and 38 make relevant court rule changes to recognize the 

' opportunity for mediation. Bill sections 41 and 42 set out contingent effective dates 
provisions relevant to the legislature’s ultimate decision to include or not include the 
mediation provisions. -

By contrast, in its bill section 27. the House version treats with mediation summarily.

Provisions that appear in the House version but are not included in the Senate 
version -

Several bill sections and parts of bill sections are included in the House Finance 
Committee Substitute that have no counterparts in the Senate Judiciary Committee 
Substitute. Generally, these additional provisions incorporate new material to the 
House version as a result of careful examination of the measure by a subcommittee 
of the House Finance Committee.

A

Four bill sections of the House Committee Substitute bill are included because of the 
work done by the subcommittee to more closely "marry" the provisions of the 
Uniform Act to the forcible entry and detainer remedy. See bill section 14. relating 
to notice to quit to a person in wrongful possession in order to supply the tenant 
possession of the dwelling unit; bill s c ' .ion 22. relating to notice in the context of 
mobile home parks; bill section 23. applicable to notices to holdover tenants; and bill 
section 24, clarifying that an action for possession by the landlord under the Uniform 
Act must be preceded by the giving of notice to quit.

y  The court rule changes may now be unnecessary in light o f the Supreme Court's 
adoption o f Civil Rule 100, which became effective in July, 1993.



b

The House version incc\porated provisions that added to the obligations imposed on 
landlords and the opportunity of tenants to remedy deficiencies in the landlord’s 
obligations under the rental agreement or the Uniform Act. Bill section 18. 
amending AS 34.03.160(a), adds a "repair or deduct" provision for compliance failures 
that could be remedied for less than $300, and advances the opportunity of a tenant 
to quit premises by ten days. The amendment made by bill section 19 increases the 
damage recovery permitted a tenant for a landlord’s unlawful ouster or wilful 
diminishment of necessary services.

C

To address a particular problem involving the applicability of the Uniform Act to 
temporaiy residential housing services for transitional living, the House amended a 
provision of AS 34.03.330(b) as an extension of an exclusion from the operation of 
the Uniform Act. See bill section 25.
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Provisions that appear in the Senate version but are not included in the House 
version --

A series of bill sections and parts of bill sections are included in the Senate Judiciary 
Committee Substitute that do not appear in the House Finance Committee 
Substitute. Generally, these additional provisions incorporate new material to the 
Senate version that was not requested for inclusion in the House bill, that was added 
by the Senate Judiciary Committee in its consideration of SB 155 after the House 
version had . been introduced in its original form, or that House committee members 
opted to drop..

*

Bill sections 1 and 15 of the Senate version, adding two new codified sections, 
AS 04.21.075 and AS 17.30.160, impose on peace officers the requirement to notify 
a landlord when a tenant has been arrested for violation of one of the identified 
criminal offenses involving alcohol or drugs. The comparable provisions in the earlier 
House versions were dropped in CSHB 222 (Finance).

The Senate version incorporates reference to termination of tenancy in the case of 
two contingencies that are not part of the House version: the landlord’s recovery of 
possession for the tenant’s failure to pay utilities (when required to do so) and for the 
tenant’s failure to provide the landlord with copies of keys when the tenant initiates 
a change in the lock; neither of these provisions is addressed in the House version.



In the Senate version, AS 34.03.120(8)—it would be restyled AS 34.03.180(a)(8) if 
adopted--a part of bill section 22, incorporates an unauthorized changing of the door 
locks provision that has no House version counterpart.

In the Senate version, AS 34.03.220(e) and (f), a part of bill section 28. giving rise to 
authorized action by the landlord to terminate a tenancy in the event of a tenant’s 
nonpayment of utility services and subsequent discontinuance of those services, 
likewise has no House version counterpart.

*

In an amendment to the "summons and continuance" provision applicable to forcible 
entry and detainer actions, the Senate version’s bill section 6 eliminates the "ceiling" 
or maximum period of four days allowable between service of summons in a forcible 
entry and detainer and hearing on the action. It retains the statutory two day 
minimum period. The House version omh: this change.

*

Each of the following has no directly comparable provisions in the House-passed 
version:

Bill section 18 of the Senate version (1) increases from two to three months the 
amount of prepaid rent and security deposit that a landlord may claim as a condition 
of occupancy of rented premises and (2) exempts from that limitation a rental unit 
in which the rent exceeds $1000 per month.

Bill section 24 of the Senate version adds, as an authorization on access to the 
premises by the landlord, the right of the landlord, with prior notice to and consent 
of the tenant, to have access in order to secure any of the landlord’s personal 
property for which no prevision has been made or that is not mentioned in the 
parties’ written rental agreement.

Bill section 25 revises the authority of the landlord to enter rented premises, limiting 
that entry to (1) opportunities explicitly identified in AS 34.03.140 (2) access
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AS 34.03.140 identifies these opportunities:

Under AS 34.03.140(a) [amended in the preceding bill section], with the consent o f 
the tenant,

-- to inspect the premises;
-- to make necessaiy or agreed repairs, decorations, alterations, o r improvements;

(continued...)
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under a court order; (3) access when, as is authorized by AS 34.03.230(b), the tenant 
has been absent without prior notice for seven days; and (4) access when the tenant 
has abandoned or surrendered the premises.

In-the event the landlord believes that the tenant has abandoned premises, under the 
addition made in bill section 29. the landlord is given an ability to obtain access and, 
if there is evidence of abandonment and the landlord and tenant have not reached 
a different agreemen', the landlord may terminate the rental agreement.

Bill section 30 rewriter .ne non-liability provision applicable to landlords in the event 
of a claim by a tenant relating to storage and disposition of abandoned property.

JBC:lmb:gc
94-130.1mb

^(...continued)
-  to supply necessary or agreed services; or
-  to exhibit the dwelling unit to prospective or actual purchasers, mortgagees, 

tenants, workers, or contractors; and

under AS 34.03.140(b), without the consent o f the tenant,

-  in the case o f emergency.

Additionally, under AS 34.03.140(c), except in case o f emergency or if it is impracticable to 
do so, the landlord is to give the tenant at least 24 hours notice o f intention to enter and may 
enter only at reasonable times.



Comparison of HB 222 SB 155 (Landlord-Tenant Acts)

CS HB 222 (Finance) CS SB 155 (Judiciary)

‘ Similarities between bills are outlined; differences are shaded and outlined*

B M P  I l l l l l
* No equivalent provision

1) Notice to landlord following arrest 
. (Sec. 1.15)

M I W U M i — H  ■ i i
* Makes distinction between:premises 
covemd/not cove red by Uniform Res.

2) Forcible entry & detainer (FED), . 
* No: equivalent provision.

1

T ' ^ v M M v W ^ r n  I  wBBBBBBBBm
* More limited definition of unlawful 
holding by force, (Sec, 2)

* Establishes linkages'between FED,";- | | | i f
B h L t a  w i i S f e ; ' t ^ 4,22i f S i : S 1

1 No'equivalent provision.

>sMRetaios §  0-day period-after'hon-;.'!. I f !  
$  payme nt-: of .'rente (Sec. 1) ...

IM S 'R ^ B ll. f ro m  ;.1 OVdaVs to 5 the period 
landlord must wait to commence FED 
after non-payment of rent. (Sec. 2.27)

3) Notice to quit
* Add 3 days when notice is maned. 
(Sec. 1)

3) Notice to quit
* Add 3 days when notice is mailed. 
(Sec. 4)

... • . - . • •- ,\\v >;(Sec. 3)
* No equivalent provision.

S i t p M # p i W

Makes ie n am ^ te n r tn a llo rK s tr tw M  
upon .delivery of notice; clarifies' numper 

ftl'iloifihotices. reqtiirpd^^Sipip^)

’  No equivalent provision.'
V̂.-ivX̂/wX'-'W X,;̂ ,V.W,W'fr,,XW.V.V.vV.V.V/̂AV.V.V.V.V.%\\\v.'.%V.,.,.W.\*V..\V.,X'/.V.V.W.SY.WAV//.

l^iMCiahfteiis-ttmd. pecb^^beforelFEDgjf f  v |f 
M. 'action may be brought. ( S S h H I

* No equivalent provision.
. . . . " .  . . . ' . .  -i ■ .....

1 I B l
§#:;« No equivalent' provision.

l a M s  M  'sm l i l i H W i W  m  111
-, ' •■ • \\ • '. • . . ■ - ' • . • ■• • •

4) Revised tenant obligations
• S , * ^  obllga«ons m ad eW e  

\  stringent by removal, of qualifying , , : | | | | | |  
adjectives; tenant required to .use facilities 

> in ordinary manner. (Sec. 22)

* Definition of damages reworked. 
(Sec. 13,30)

* Definition of damages reworked. 
(Sec. 19,35)
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Comparison of HB 222 SB 155 (Landlord-Tenant Acts) 

CS HB 222 (Finance)_________________________ CS SB 155 (Judiciary)

* New obligation not to engage in illegal 
activities on premises.
(Sec. 17,29)

* New obligation not to engage in illegal 
activities on premises.
(Sec. 23,34)

6) Summary eviction
‘ Invoked if tenant deliberately-T •. , m m  
inflicts damage greater than $400 or ■■<$&
security deposit. (Sec. 20)

6) Summary eviotion

: • • *$x-x*x*x-x->*:
compliance by tenant w/ rental

: >:•:•:•:•:•:•:• • •••: •:• - x--x v-. -x-o:-:-v:-: :•• xv:-:-:-: :•:
agreement or stat. obligations., (Sec. 26)

* Landlord may commence FED 24 hrs. 
after delivering notice. (Sec. 20)

* Landlord may commence FED 24 hrs. 
after delivering notice. (Sec. 26)

* No equivalent provision.l l l l l  E l l  Immmmgm&m wsm
„  ,  x>.‘ - 'w .

* Tenant has opportunity to take 
corrective action, (Sec. 26)

| | |  For:)esffsertous' breaches, suitfraaty^Rv
V -J >  . •. . {

1 1 action -requires 10 -d ay'smdtice;, (Seci
■X;^W,tt;!;X1)W X -/ttvlwAV\'>?.;k<;XyX;Xvl;Xji'/.^

6) Expanded nuisance abatement remedy 
(Sec. 6,7,8,9,10,11,21,28)

6) Expanded nuisance abatement remedy 
(Sec. 9,10,11,12,13,14,28,33)

7) Premises/contents statements as evidence 
(Sec. 12,15,16,26)

7) Premises/contents statements as evidence 
(Sec. 17,20,21,31)

.  M  W y W m ,Broad language.' ‘'~1 • Specific language.
W lm m m  J H H H

9) Order for writ of assistance 
(Sec. 5,31,32)

9) Order for writ of assistance 
(Sec. 8,39,40)

10)'New landlord'obligations
1 ( (sec; S H B H B B M 1 1  i l H M

i  0); Newjandldrd I d if lp ilin il^ i^ ii^ ^ iii
» A t 1 + - '1  1 1

11) Temporary housing ̂ c ly d e d ^ p-yJemporary housing 
''■ x;  TNo equivalent provision.-

’ No equivalent provision. ' ' " Ip l
«  , ,  A x / ' 1 

~  "Misc. Senate Jud.-Cmie. amendments.^'!mmgMmmmm mm -m i l l  i l l  1 MMM 
;#^(&d;§?2<6$8^22,24i25,26|27 ,28 ;29£g j|M
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February 16, 1994

S e n a t o r  L o r e n  Le.unan 
7 16 W. 4 t h  Ave.
A n c h o r a g e ,  A K  9 9 5 0 1

Re: S w a n n e r  v. A n c h o r a g e  Scrual R i g h t s  C o m m ' n
A n c h o r a g e  M u n i c i p a l  C o d e  5 . 2 0 . 0 2 0  
AS 1 8 . 8 0 . 2 4 0

Dear Senator Lehman:

E n c l o s e d  is a c o p y  of the A l a s k a  S u p r e m e  C o u r t ' s  r e c e n t  
d e c i s i o n  in S v a n n e r  v. A n c h o r a g e  E c mal R i g h t s  C o m m ' n , S l i p  Op. 
4049 ( A l aska F e b r u a r y  11, 1994). By t h i s  d e c i s i o n  t h e  C o u r t  
(1) i n t e r p r e t e d  t h e  p r o v i s i o n s  of the A n c h o r a g e  M u n i c i p a l  C o d e  
a n d  t h e  A l a s k a  S t a t u t e s  w h i c h  p r o h i b i t  d i s c r i m i n a t i o n  a g a i n s t  
i n d i v i d u a l s  b a s e d  u p o n  t h e i r  m a r r i a g e  s t a t u s  to p r o v i d e  c i v i l  
r i g h t s  p r o t e c t i o n  to  s i n g l e  i n d i v i d u a l s  w h o  c h o o s e  t o  
c o h a b i t a t e  (live t o g e t h e r  in a s e x u a l  r e l a t i o n s h i p  o u t s i d e  of 
m a r r i a g e ' , a n d  (2) r e f u s e d  to g r a n t  a C h r i s t i a n  l a n d l o r d  an 
e x e m p t i o n ,  b a s e d  u p o n  his c o n s t i t u t i o n a l  r i g h t  to f r e e  
e x e r c i s e  of r e l i g i o n ,  f r o m  b e i n g  r e q u i r e d  to r e n t  h i s  p r o p e r t y  
to s i n g l e  i n d i v i d u a l s  w h o  c h o o s e  to c o h a b i t a t e .

In e s s e n c e ,  t h e  C o u r t  d e t e r m i n e d  t h a t  it is i l l e g a l  for a 
C h r i s t i a n  i n d i v i d u a l ,  church, or o r g a n i z a t i o n  w h i c h  r e n t s  
p r o p e r t y  to r e f u s e  t o  r e n t  t h e  p r o p e r t y  t o  i n d i v i d u a l s  w h o  
d e s i r e  to  l i v e . i n  t h a t  p r o p e r t y  in a r e l a t i o n s h i p  w h i c h  t h e  
C h r i s t i a n  i n d i v i d u a l ,  c h u r c h  or o r g a n i z a t i o n  b e l i e v e s  is 
sinful. T h e  Court, in its a m a z i n g  w i s d o m ,  c a l l s  t h e  C h r i s t i a n  
l a n d l o r d ' s  c o n d u c t  " d i s c r i m i n a t i o n  b a s e d  u p o n  i r r e l e v a n t  
c h a r a c t e r i s t i c s "  a n d  an  " i n d e p e n d e n t  s o c i a l  e v i l . "  S w a n n e r , 
S l i p  Op. a t  pp. 1 6 - 1 8  ( e m p h a s i s  a d d e d ) . In o t h e r  w o r d s ,  t h e  
C o u r t  t e l l s  u s  t o  f o r g e t  t h e  b r e a k  d o w n  of f a m i l y  a n d  m o r a l  
v a l u e s  b e c a u s e  t h e  r e a l  "evil" in o u r  s o c i e t y  is p e o p l e  w i t h  
C h r i s t i a n  b e l i e f s  a n d  m o r a l  c o n v i c t i o n .

B y  o u r  c o u r t ' s  r e a s o n i n g ,  a s i n c e r e  C h r i s t i a n  l a n d l o r d  
c a n n o t  d e c l i n e  to  f a c i l i t a t e  c o n d u c t  w h i c h  h e  b e l i e v e s  is 
s i n f u l  ( s e x u a l  r e l a t i o n s  o u t s i d e  t h e  m a r r i a g e  r e l a t i o n s h i p ) ; 
o u r  w i s e  C o u r t ' s  r e s p o n s e  to t h e  C h r i s t i a n  l a n d l o r d  is "if y o u  
d o n ' t  w a n t  t o  r e n t  to u n m a r r i e d  c o h a b i t a t o r s  t h e n  e i t h e r  
f o r f e i t  y o u r  l i v e l i h o o d  a n d  g e t  o u t  of the r e n t a l  b u s i n e s s  or
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f o r f e i t  y o u r  r e l i g i o u s  c o n v i c t i o n s  a n d  s h u t  u p . "  I a l s o  
b e l i e v e  t h a t  it is n o t  t o o  far f e t c h e d  to a n t i c i p a t e  by
our C o u r t ' s  r e a s o n i n g ,  it w i l l  d e c i d e  t h a t  it is i l l e g a l  for a 
C h r i s t i a n  l a n d l o r d  to r e f u s e  to r e n t  p r o p e r t y  t o  a h o m o s e x u a l  
c o u p l e  b e c a u s e  t h a t  c o n s r i t u t e s  d i s c r i m i n a t i o n  b a s e d  u p o n  
m a r r i a g e  s t a t u s ;  i . e . . t h a t  w o u l d  be d i s c r i m i n a t i o n  b a s e d  u p o n  
" i r r e l e v a n t  c h a r a c t e r i s t i c s "  (such as t h e  f a c t  t h a t  t h e  c o u p l e  
is u n m a r r i e d  a n d  of  t h e  s a m e  s e x ) . A c c o r d i n g  t o  o u r  Co u r t ,  
t h a t  C h r i s t i a n  l a n d l o r d ' s  c o n d u c t  w o u l d  c o n s t i t u t e  an 
" i n d e p e n d e n t  s o c i a l - e v i l . "

B e c a u s e  t h e  A l a s k a  S u p r e m e  C o u r t  r e f u s e s  t o  p r o t e c t  t h e  
r i g h t  of A l a s k a ' s  c i t i z e n s  to  the f r e e  e x e r c i s e  of r e l i g i o n ,  
p e r h a p s  t h e  A l a s k a  L e g i s l a t u r e  s h o u l d .  I b e l i e v e  t h a t  T i t l e  
18 s h o u l d  be a m e n d e d  to c o r r e c t  t h e  S u p r e m e  C o u r t 's a b s u r d  and 
o u t r a g e o u s  d e c i s i o n  in S w a n n e r . I r e q u e s t  t h a t  y o u  t a k e  
a c t i o n  t o  i n t r o d u c e  l e g i s l a t i o n  t o  a m e n d  T i t l e  18 t o  c o r r e c t  
t h i s  s i t u a t i o n ;  f o r  e x a m p l e ,  by e x e m p t i n g  f r o m  t h e  S t a t e  a n t i­
m a r r i a g e  s t a t u s  d i s c r i m i n a t i o n  law t h o s e  i n d i v i d u a l s  w i t h  
r e l i g i o u s  c o n v i c t i o n s  a g a i n s t  c o h a b i t a t i o n  or b y  a m e n d i n g  t h e  
s t a t u t e ' s  d e f i n i t i o n  of " m a r r i a g e  s t a t u s "  to  n o t  i n c l u d e  
" c o h a b i t a t i o n "  o r  " h o m o s e x u a l i t y "  ( a f t e r  all, w a s n ' t  t h e  
p r i m a r y  f o c u s  o f  t h i s  l a w  t o  p r o t e c t  s i n g l e  p a r e n t  f a m i l i e s  
f r o m  d i s c r i m i n a t i o n  in h o u s i n g  a n d  s i n g l e  i n d i v i d u a l s  f r o m  
d i s c r i m i n a t i o n  in e m p l o y m e n t ? )

I w o u l d  a l s o  a p p r e c i a t e  h e a r i n g  f r o m  y o u  as to  h o w  I 
m i g h t  a s s i s t  in r e c t i f y i n g  t h i s  s i t u a t i o n -  Is t h e r e  a m e m b e r  
of t h e  A n c h o r a g e  M u n i c i p a l  A s s e m b l y  t h a t  w i l l  l e n d  a f r i e n d l y  
e a r  t o  a r e q u e s t  t h a t  A M C  5 . 2 0 . 0 2 0  b e  a m e n d e d ?  T h a n k  y o u  f o r  
y o u r  c o n s i d e r a t i o n .

Y o u r s  truly,

K e v i n  G. C l a r k s o n

KGCrljk
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Noci c e :  T h i s  o p i n i o n  is s u o j e c r  co formai c o r r e c t i o n  b e f o r e

o u b l i c a c i o n  in the P a c i f i c  R e p o r t e r.  P e a a e r s  are r e q u e s t e d  to b r i n g  

e r r o r s  to the a t t e n t i o n  of the C l e r k  of the A p p e l l a t e  Cour ts ,  303 

K Street, A n c h o r a g e,  AJC 99501.
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[No. 4049 - Fer-'uarv 11, 1994]

O n  A p p e a l  f r o m  t h e  S u p e r i o r  Court: of t h e  S t a t e  
of A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  

K a r e n  L. H u nt, Judge.

A p p e a r a n c e s :  S t e p h e n  S. De L i s i o ,  S t a i e v
D e L i s i o  & Cook, A n c h o r a g e ,  for A p p e l l a n t .  
C o n s t a n c e  E. L i v s e y ,  F a u l k n e r ,  3 a n f i e l d ,  
D o o g a n  & H o l m e s ,  A n c h o r a g e ,  for A p p e l l e e s .

B e f o r e :  M o o r e ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
B u r k e ,  M a t t h e w s ,  a n d  C o m p t o n ,  J u s t i c e s .

B U R K E ,  J u s t i c e .
M O O R E ,  C h i e f  J u s t i c e ,  d i s s e n t i n g .

S w a n n e r ,  d / b / a  W h i t e h a l l  P r o p e r t i e s ,  a p p e a l e d  the 

s u p e r i o r  c o u r t ' s  d e c i s i o n  w h i c h  a f f i r m e d  the A n c h o r a g e  E q u a l  R i g h t s  

C o m m i s s i o n ' s  (AERC) o r d e r  t h a t  S w a n n e r ' s  p o l i c y  a g a i n s t  r e n t i n g  to 

u n m a r r i e d  c o u p l e s  c o n s t i t u t e d  u n l a w f u l  d i s c r i m i n a t i o n  b a s e d  on 

m a r i t a l  s t a t u s .  S w a n n e r  d i s p u t e s  t h e  d e c i s i o n  a n d  c o n t e n d s  t h a t



e n f o r c i n g  t h e  a p p l i c a b l e  s t a t u t e  a n d  m u n i c i p a l  o r d i n a n c e  v i o l a t e s  

nis c o n s t i t u t i o n a l  r i g h t  to f r e e  e x e r c i s e  of h i s  r e l i g i o n  u n d e r  the 

U n i t e d  S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s .  S w a n n e r  c l a i m s  t h e  A E R C  

d e p r i v e d  h i m  of d u e  p r o c e s s  by a d o p t i n g  t h e  h e a r i n g  e x a m i n e r ' s  

r e c o m m e n d e d  d e c i s i o n  a n d  p r o p o s e d  o r d e r  w i t h o u t  i t s e l f  c o n d u c t i n g  

a n  i n d e p e n d e n t  r e v i e w  of t h e  c a s e  on  its m e r i t s  a n d  by f a i l i n g  to 

n o t i f y  h i m  t h a t  it w o u l d  d o  so.

W e  h o l d  t h a t  S w a n n e r  d i s c r i m i n a t e d  a g a i n s t  t h e  p o t e n t i a l  

t e n a n t s  b a s e d  on t h e i r  m a r i t a l  s t a t u s .  We  f u r t h e r  h o l d  th a t  

e n f o r c i n g  t h e  f a i r  h o u s i n g  laws d o e s  n o t  d e p r i v e  h i m  of his r i g h t  

to f r e e  e x e r c i s e  of his r e l i g i o n .  T h e  p r o c e e d i n g s  o f  t h e  A E R C  d i d  

n o t  d e p r i v e  S w a n n e r  of h i s  r i g h t  t o  d u e  p r o c e s s  of law. W e  a f f i r m  

t h e  A E R C  a n d  s u p e r i o r  c o u r t  d e c i s i o n s .

I. F A C T S  A N D  P R O C E E D I N G S  B E L O W

J o s e p h  B o w l e s ,  W i l l i a m  F. H a r p e r ,  a n d  D e e  M o o s e  f i l e d  

t h r e e  s e p a r a t e  c o m p l a i n t s  o f  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  in the 

r e n t a l  o f  r e a l  p r o p e r t y  in A n c h o r a g e .  T h e  c o m p l a i n a n t s  a l l e g e d  

t h a t  T o m  S w a n n e r ,  d o i n g  b u s i n e s s  as W h i t e h a l l  P r o p e r t i e s ,  v i o l a t e d  

m u n i c i p a l  a n d  s t a t e  a n t i - d i s c r i m i n a t i o n  laws, A n c h o r a g e  M u n i c i p a l  

C o d e  (AMC) 5.2.0.020 a n d  A S  1 8 . 8 0 . 2 4 0 .  S w a n n e r  r e f u s e d  to  r e n t  or 

a l l o w  i n s p e c t i o n  of r e s i d e n t i a l  p r o p e r t i e s  a f t e r  l e a r n i n g  t h a t  e a c h  

c o m p l a i n a n t  i n t e n d e d  to l i v e  w i t h  a m e m b e r  of t h e  o p p o s i t e  s e x  to 

w h o m  h e  o r  s h e  w a s  n o t  m a r r i e d .

W h i l e  S w a n n e r  d i d  n o t  s p e c i f i c a l l y  r e c a l l  h a v i n g  

c o n v e r s a t i o n s  w i t h  B o w l e s ,  H a r p e r ,  o r  M o o s e ,  h e  r e a d i l y  a d m i t t e d  

h a v i n g  a p o l i c y  of r e f u s i n g  t o  r e n t  to a n y  u n m a r r i e d  c o u p l e  w h o



i n t e n d  to l i v e  t o g e t h e r  on t h e  p r o p e r t y .  S w a n n e r 1s r e f u s a l  to rent 

or  s h o w  p r o p e r t y  to u n m a r r i e d  c o u p l e s  is b a s e d  on nis C h r i s t i a n  

r e l i g i o u s  b e l i e f s .  U n d e r  S w a n n e r ' s  r e l i g i o u s  bel i e f s ,  ev e n  a n o n -  

s e x u a l  l i v i n g  a r r a n g e m e n t  by r o o m m a t e s  of the o p p o s i t e  sex is 

i m m o r a l  a n d  s i n f u l  b e c a u s e  s u c h  an a r r a n g e m e n t  s u g g e s t s  the 

a p p e a r a n c e  of i m m o r a l i t y .  It is u n d i s p u t e d  t h a t  S w a n n e r  r e j e c t e d  

e a c h  c o m p l a i n a n t  as a t e n a n t  b e c a u s e  of t h i s  p o l i c y  a n d  for no 

o t h e r  reason.

A . P r o c e e d i n g s  b e f o r e  the A n c h o r a g e  E a ual P.ichts
C o m m i s s i o n

T h e  A E R C  c o n s o l i d a t e d  the t h r e e  c a s e s  for h e a r i n g  and 

a p p o i n t e d  R o b e r t  W. L a u a a u  as h e a r i n g  e x a m i n e r  on A p r i l  o, 1990. 

L a u d a u  c o n d u c t e d  a h e a r i n g  on O c t o b e r  9 a n d  11, 1990 and i s s u e d  a 

2 5 - p a g e  R e c o m m e n d e d  D e c i s i o n  and p r o p o s e d  o r d e r  in f a v o r  of the 

c o m p l a i n a n t s  o n  J a n u a r y  7, 1991. He s e r v e d  the r e c o m m e n d e d

d e c i s i o n  to S w a n n e r ' s  c o u n s e l  and the A E R C  on J a n u a r y  7, 1991.

P u r s u a n t  to the A E R C ' s  a d m i n i s t r a t i v e  r u l e s  of p r o c e d u r e  

in e f f e c t  at the time, e a c h  p a r t y  h a d  ten d a y s  a f t e r  r e c e i p t  of 

t h e  r e c o m m e n d e d  d e c i s i o n  to s u b m i t  w r i t t e n  o b j e c t i o n s .  

A M C  5 . 1 0 . 0 1 5 ( A ) .  W h e n  the A E R C  r e c e i v e s  o b j e c t i o n s ,  the

r e g u l a t i o n s  p r o v i d e  for its r e v i e w  of the r e c o r d  and m o d i f i c a t i o n  

o f  t h e  r e c o m m e n d e d  d e c i s i o n  w h e r e  a p p r o p r i a t e .  A M C  5 . 1 0 . 0 1 5 ( 3 ) .  

If t h e  p a r t i e s  fa i l  to  o b j e c t ,  the p r o p o s e d  d e c i s i o n  a u t o m a t i c a l l y  

b e c o m e s  final. A M C  5 . 1 0 . 0 1 5 ( A ) .  N e i t h e r  S w a n n e r  n o r  the A E R C  

s u b m i t t e d  w r i t t e n  o b j e c t i o n s .  O n  J a n u a r y  23, 1991, t h e  A E R C  i s s u e d  

a m e m o r a n d u m  s t a t i n g  that, p u r s u a n t  to A M C  5 . 1 0 . 0 1 5 ( A ) ,  the 

p a r t i e s '  f a i l u r e  to o b j e c t  to the h e a r i n g  e x a m i n e r ' s  r e c o m m e n d e d



d e c i s i o n  r e s u l t e d  in his p r o p o s e d  o r d e r  b e c o m i n g  f i n a l  on  

J a n u a r y  22, 1991. On  J a n u a r y  31, 1991, C h e r i  C. J a c o b u s ,  A E R C

C h a i r p e r s o n ,  i s s u e d  a N o t i c e  of F i n a l  O r d e r  w h i c h  a f f i r m e d  t h a t  t h e  

p r o p o s e d  o r d e r  b e c a m e  f i n a l  o n  J a n u a r y  22, 1991.

B . P r o c e e d i n g s  b e f o r e  t h e  S u p e r i o r  C o u r t

S w a n n e r  a p p e a l e d  to t h e  s u p e r i o r  c o u r t  or. M a r c h  3, 1991. 

J u d g e  K a r e n  L. H u n t  h e a r d  o r a l  a r g u m e n t  o n  M a y  IS, 1992 a n d  i s s u e d  

a w r i t t e n  d e c i s i o n  a n d  o r d e r  on A u g u s t  31, 1992. S h e  a f f i r m e d  t h e  

A E R C ' s  d e c i s i o n ,  h o l d i n g  t h a t  (a) Swanner'.: c o n d u c t  c o n s t i t u t e d  

u n l a w f u l  d i s c r i m i n a t i o n  b a s e d  u p o n  m a r i t a l  s t a t u s ;  (b) e n f o r c e m e n t  

of t h e  s t a t e  a n d  m u n i c i p a l  a n t i - d i s c r i m i n a t i o n  laws d o e s  n o t  

v i o l a t e  S w a n n e r ' s  c o n s t i t u t i o n a l  r i g h t s ,  purs'.ant to t h e  U.S. 

S u p r e m e  C o u r t ' s  d e c i s i o n  in E m p l o y m e n t  D i v i s i o n .  D e p a r t m e n t  of 

H u m a n  R e s o u r c e s  v. S m i t h . 494 U.S. 872 (1990), a n d  o u r  d e c i s i o n s  

in F r a n k  v. S t a t e . 604 P . 2d 1063 ( A l a s k a  1979) an I S e w a r d  c h a p e l .  

Inc. v. C i t y  of  S e w a r d . 655 P . 2d 1293 ( A l a s k a  19£2); a n d  (c) the 

a u t o m a t i c  f i n a l i z a t i o n  of t h e  A E R C ' s  d e c i s i o n  d i d  n o t  v i o l a t e  

S w a n n e r 's d u e  p r o c e s s  righ t s .

C . P r o c e e d i n g s  b e f o r e  t h i s  C o u r t

S w a n n e r  a p p e a l e d  to  t h i s  c o u r t  o n  S e p t e m b e r  13, 1992.

H e  c o n t e n d s  t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  in f i n d i n g  t h a t  h e  

d i s c r i m i n a t e d  a g a i n s t  t h e  c o m p l a i n a n t s  o n  t h e  b a s i s  o f  m a r i t a l  

s t a t u s .  H e  c l a i m s  t h a t  h e  d o e s  n o t  d i s c r i m i n a t e  b a s e d  o n  m a r i t a l  

s t a t u s ,  b u t  e v e n  if h e  does, h e  is e x c u s e d  f r o m  c o m p l i a n c e  w i t h  

t h e  a n t i - d i s c r i m i n a t i o n  laws b e c a u s e  o f  h i s  f u n d a m e n t a l  r i g h t  t o  

t h e  f r e e  e x e r c i s e  of h i s  r e l i g i o n ,  g u a r a n t e e d  b y  t h e  A l a s k a  a n d

-4- 4049



U n i t e d  S t a t e s  C o n s t i t u t i o n s .  He a l s o  c l a i m s  t h a t  the a u t o m a t i c  

f i n a l i z a t i o n  of t h e  A E R C ' s  d e c i s i o n  v i o l a t e s  his d u e  p r o c e s s  r i g h t s  

u n d e r  t h e  A l a s k a  a n d  U n i t e d  St a t e s  C o n s t i t u t i o n s . 1

II. D I S C U S S I O N

A. S w a n n e r  V i o l a t e d  A M C  5 . 2 0 . 0 2 0  a n d  AS 1 8 . 8 0 . 2 4 0  
bv  D i s c r i m i n a t i n g  B a s e d  o n  M a r i t a l  S t a t u s

S w a n n e r  a r g u e s  t h a t  he d o e s  n o t  d i s c r i m i n a t e  a g a i n s t

i n d i v i d u a l s  b a s e d  on  t h e i r  m a r i t a l  s t a t u s  b e c a u s e  he w i l l  r e n t  to

p e o p l e  w h o  a r e  s i n g l e ,  m a r r i e d ,  w i d o w e d ,  d i v o r c e d ,  o r  s e p a r a t e d .

H o wever, h e  w i l l  n o t  r e n t  to  t h o s e  w h o m  he e x p e c t s  w i l l  e n g a g e  in

conduct: r e p u g n a n t  to h i s  r e l i g i o u s  b e l i e f s ,  n a m e l y  c o h a b i t a t i o n

o u c s i d e  of m a r r i a g e .  S w a n n e r  c o n s i d e r s  s u c h  c o h a b i t a t i o n  to be

f o r n i c a t i o n  a n d  i m m o r a l .

T h e  A E R C  r e s p o n d s  t h a t  the la w s  a t  i s s u e  d o  n o t  r e c o g n i z e

a d i s t i n c t i o n  b e t w e e n  " m a r i t a l  s c a t u s "  a n d  " c o h a b i t a t i o n . "  T h e

A E R C  c l a i m s  t h e  s t a t u t e s '  p l a i n  l a n g u a g e  d e m o n s t r a t e s  t h a t  " m a r i t a l

s t a t u s "  i n c l u d e s  c o h a b i t a t i n g  cou p l e s .

In F o r e m a n  v. A n c h o r a g e  E q u a l  R i g h t s  C o m m ' n . 779 P . 2d

1199, 1 2 0 1 - 0 3  ( A l a s k a  1989), we l o o k e d  a t  t h e  p l a i n  l a n g u a g e  of

E a c h  i s s u e  i n v o l v e s  the i n t e r p r e t a t i o n  a n d  c o n s t r u c t i o n  
of laws a n d  r e g u l a t i o n s .  O n  q u e s t i o n s  o f  l a w  a r i s i n g  on a p p e a l  
w h i c h  do  n o t  i n v o l v e  p a r t i c u l a r i z e d  a g e n c y  e x p e r t i s e ,  t h i s  c o u r t  
is to a p p l y  its o w n  i n d e p e n d e n t  j u d g m e n t .  K o d i a k  I s l a n d  B o r o u g h  
v. S t a t e  o f  A l a s k a ,  D e o ' t  o f  L a b o r . 853 P . 2d 1111, 1113 ( A l a s k a
1993); A l a s k a  T r a n s p .  C o m m ' n  v. A i r o a c  . I n c . . 685 P . 2d 1248, 1252 
(A l aska 1984). T h u s ,  as t h e  s u p e r i o r  c o u r t  f o u n d  a n d  b o t h  p a r t i e s  
agree, t h e  s u b s t i t u t i o n  of j u d g m e n t  s t a n d a r d  is t h e  a p p r o p r i a t e  
s t a n d a r d  o f  r e v i e w  on  t h e  i s s u e s  S w a n n e r  h a s  r a i s e d .



AS IS.30.240" and AMC 5.20.0203 and reviewed the intent behind the

A S  1 3 . 8 0 . 2 4 0  states:

U n l a w f u l  p r a c t i c e s  in t h e  s a l e  o r  r e n t a l  of real 
p r o p e r t y .  It is u n l a w f u l  . . .

(1) to  r e f u s e  to sell, lease, or  r e n t  t h e  r e a l  
p r o p e r t y  to a p e r s o n  b e c a u s e  of sex, m a r i t a l  
s t a t u s ,  c h a n g e s  in m a r i t a l  s t a t u s

(3) t o  m a k e  a w r i t t e n  o r  o r a l  i n q u i r y  or 
r e c o r d  of the sex, m a r i t a l  s t a t u s ,  c h a n g e s  in 
m a r i t a l  s t a t u s  . . .  of a p e r s o n  s e e k i n g  to 
buy, l e a s e  cr r e n t  r e a l  p r o p e r t y ;

(5) to r e p r e s e n t  to a p e r s o n  t h a t  r e a l  p r o p e r t y  
is n o t  a v a i l a b l e  for i n s p e c t i o n ,  sale, rental, 
o r  l e a s e  w h e n  in f a c t  it is so a v a i l a b l e ,  or 
t o  r e f u s e  to a l l o w  a p e r s o n  t o  i n s p e c t  r e a l  
p r o p e r t y  b e c a u s e  of t h e  . . . m a r i t a l  s t a tus,
c h a n g e  in m a r i t a l  s t a t u s  . . .  of t h a t  p e r s o n

A M C  5 . 2 0 . 0 2 0  p r o v i c a s :

E x c e p t  in t h e  i n d . v i d u a l  h o m e  w h e r e i n  t h e  
r e n t e r  o r  l e s s e e  w c  Id s h a r e  c o m m o n  l i v i n g  
a r e a s  w i t h  t h e  owner, l e s sor, m a n a g e r ,  a g e n t  
o r  o t h e r  p e r s o n ,  it is u n l a w f u l .  . .

A. T o  r e f u s e  to . . . r e n t  t h e  r e a l  p r o p e r t y  
t o  a p e r s o n  b e c a u s e  of . . . m a r i t a l  s t a t u s

• .  ;

C. T o  m a k e  a w r i t t e n  or o r a l  i n q u i r y  or  r e c o r d  
of t h e  . . . m a r i t a l  s t a t u s  . . .  of a p e r s o n  
s e e k i n g  t o  . . . r e n t  r e a l  p r o p e r t y ;

E. T o  r e p r e s e n t  to  a p e r s o n  t h a t  r e a l  p r o p e r t y  
is n o t  a v a i l a b l e  for i n s p e c t i o n  . . . [or]
r e n t a l  . . . w h e n  in f a c t  it is a v a i l a b l e ,  or

( c o n t i n u e d . ..)



a n t i - d i s c r i m i n a t i o n  laws. In F o r e m a n . a l a n d l o r d  w h o  r e f u s e d  to 

r e n t  t o  an u n m a r r i e d  c o u p l e  a r g u e d  t h a t  the laws d i d  n o t  p r o t e c t  

t h e  i n t e r e s t s  of u n m a r r i e d  co u p l e s .  I d . ac 1201. We h e l d  t h a t  the 

l a n d l o r d ' s  p o l i c y  a g a i n s t  r e n t i n g  to u n m a r r i e d  c o u p l e s  u n l a w f u l l y  

d i s c r i m i n a t e d  on  t h e  b a s i s  of m a r i t a l  stat u s .  I d . a t  1203. We 

r e a s o n e d  t h a t  b e c a u s e  the l a n d l o r d  w o u l d  h a v e  r e n t e d  to the 

p r o s p e c t i v e  t e n a n t s  h a d  t h e y  b e e n  m a r r i e d ,  a n d  he  r e f u s e d  to  rent, 

t h e  p r o p e r t y  o n l y  a f t e r  l e a r n i n g  t h e  c o u p l e  w a s  n o t  m a r r i e d ,  

" f t ] h i s  c o n s t i t u t e s  u n l a w f u l  d i s c r i m i n a t i o n  b a s e d  o n  m a r i t a l  

s t a t u s . "  I d . T h e  s a m e  r e a s o n i n g  a p p l i e s  here. B e c a u s e  S w a n n e r  

w o u l d  h a v e  r e n t e d  the p r o p e r t i e s  to the c o u p l e s  h a d  t h e y  b e e n  

m a r r i e d ,  a n d  h e  r e f u s e d  to r e n t  the p r o p e r t y  o n l y  a f t e r  h e  l e a r n e d  

t h e y  w e r e  not, S w a n n e r  u n l a w f u l l y  d i s c r i m i n a t e d  on t h e  b a s i s  of 

m a r i t a l  s t a t u s . 4

3 (. . . c o n t i n u e d )

t o  r e f u s e  a p e r s o n  t h e  r i g h t  to i n s p e c t  r e a l  
p r o p e r t y ,  b e c a u s e  of the . . . m a r i t a l  s t a t u s  
. . . of  t h a t  p e r s o n  . . . ;

4 S w a n n e r  a g r e e s  t h a t  t h e  laws at i s s u e  f o r b i d  
d i s c r i m i n a t i o n  o n  t h e  b a s i s  of m a r i t a l  s t a t u s .  H o w e v e r ,  he 
c o n t e n d s  t h a t  h e  d i d  n o t  d i s c r i m i n a t e  a g a i n s t  a n y o n e  o n  t h e  b a s i s  
of h i s  o r  h e r  m a r i t a l  s t a t u s .  I n stead, h e  a s s e r t s  t h a t  h e  
d i s c r i m i n a t e s  o n  t h e  b a s i s  of  c o n d u c t ,  w h i c h  is n o t  p r o h i b i t e d  by 
t h e  s t a t u t e s .

T h e  d e f i n i t i o n  of " c o h a b i t "  d e m o n s t r a t e s  t h a t  m a r i t a l  
s t a t u s  a n d  c o n d u c t  a r e  i n e x t r i c a b l y  c o m b i n e d .  " C o h a b i t "  m e a n s  "to 
l i v e  t o g e t h e r  i n  a s e x u a l  r e l a t i o n s h i p  w h e n  n o t  l e g a l l y  m a r r i e d . "  
T h e  A m e r i c a n  H e r i t a g e  D i c t i o n a r y  259 ( 1 9 8 0 ) . S w a n n e r  c a n n o t
r e a s o n a b l y  c l a i m  t h a t  h e  d o e s  n o t  re n t  or  s h o w  p r o p e r t y  to 
c o h a b i t a t i n g  c o u p l e s  b a s e d  o n  t h e i r  c o n d u c t  ( l i v i n g  t o g e t h e r  
o u t s i d e  o f  m a r r i a g e )  a n d  n o t  t h e i r  m a r i t a l  s t a t u s  w h e n  t h e i r  
m a r i t a l  s t a t u s  ( u n m a r r i e d )  is w h a t  m a k e s  t h e i r  c o n d u c t  i m m o r a l  in 
h i s  o p i n i o n .  T h e  u n d i s p u t e d  f a c t s  d e m o n s t r a t e  t h a t  S w a n n e r  w o u l d  
h a v e  r e n t e d  t o  t h e  p r o s p e c t i v e  t e n a n t s  if t h e y  w e r e  m a r r i e d .

( c o n t i n u e d . ..)



3. E n f o r c e m e n t  of A M C  5 . 2 0 . 0 2 0  a n d  AS 1 8 . 3 0 . 2 4 0  
D o e s  N o t  V i o l a t e  S w a n n e r 1 a C o n s t i t u t i o n a l  R i a n t  
to t h e  F r e e  E x e r c i s e  of H i s  R e l i g i o n  U n d e r  the 
U n i t e d  S t a t e s  C o n s t i t u t i o n

S w a n n e r  c o n t e n d s  t h a t  e n f o r c e m e n t  of A M C  5 . 2 0 . 0 2 0  a n d  

A S  1 8 . 3 0 . 2 4 0  a g a i n s t  h i m  h a s  a c o e r c i v e  e f f e c t  o n  t h e  f r e e  e x e r c i s e  

of h i s  r e l i g i o u s  b e l i e f s .  H e  b e l i e v e s  t h a t  c o m p l i a n c e  w i t h  t h e s e  

l a w s  fo r c e s  h i m  to c h o o s e  b e t w e e n  his r e l i g i o u s  b e l i e f s  a n d  h i s  

l i v e l i h o o d .  H e  r e q u e s t s  t h a t  w e  a c c o m m o d a t e  h i s  r e l i g i o u s  b e l i e f s  

by c r e a t i n g  a n  e x e m p t i o n  to the s t a t u t e  a n d  o r d i n a n c e .  T h e  A E R C  

r e s p o n d s  t h a t  "it is n o t  S w a n n e r ' s  r e l i g i o u s  b e l i e f s  o e r  se w h i c h  

r u n  a f o u l  of o u r  a n t i - d i s c r i m i n a t i o n  laws, b u t  r a t h e r  h i s  a c t i o n s  

a n d  c o n d u c t  in a c o m m e r c i a l  s e t t i n g . "

T h e  F i r s t  A m e n d m e n t  to the U n i t e d  S t a t e s  C o n s t i t u t i o n  

p r o v i d e s  t h a t  " C o n g r e s s  s h a l l  m a k e  no law r e s p e c t i n g  an 

e s t a b l i s h m e n t  of r e l i g i o n ,  or  p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  

t h e r e o f ;  . . . " U . S .  C o n s t ,  amend. I. T h e  F r e e  E x e r c i s e  C l a u s e

a p p l i e s  to  t h e  s t a t e s  b y  its i n c o r p o r a t i o n  i n t o  t h e  F o u r t e e n t h  

A m e n d m e n t .  S e e  C a n t w e l l  v. C o n n e c t i c u t . 310 U.S. 296, 303 (1940). 

It g r a n t s  a b s o l u t e  p r o t e c t i o n  to f r e e d o m  of b e l i e f  a n d  p r o f e s s i o n  

of faith, b u t  o n l y  l i m i t e d  p r o t e c t i o n  to c o n d u c t  d i c t a t e d  by 

r e l i g i o u s  b e l i e f .  S e e  E m p l o y m e n t  D i v . , D e o 11 of H u m a n  R e s o u r c e s  

v. S m i t h . 494 U.S. 872 (1990) ( n a r r o w i n g  t h e  s c o p e  of r e l i g i o u s

e x e m p t i o n s  u n d e r  t h e  F r e e  E x e r c i s e  C l a u s e  by u p h o l d i n g  a s t a t u t e

* ( . . . c o n t i n u e d )
S w a n n e r ' s  a r g u m e n t  t h a t  h e  d i s c r i m i n a t e d  a g a i n s t  t h e  p r o s p e c t i v e  
t e n a n t s  b a s e d  on  t h e i r  c o n d u c t  a n d  n o t  t h e i r  m a r i t a l  s t a t u s  is 
w i t h o u t  m e r i t .
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t h a t  c r i m i n a l’..zee p e y o t e  use, as a p p l i e d  to N a t i v e  A m e r i c a n  

r e l i g i o u s  c e r e m o n i e s ) .

S w a n n e r  c l a i m s  :hat w e  shculci a p p l y  the " c o m p e l l i n g  s t a t e  

i n t e r e s t "  t e s t  set f o r t h  in S h e r b e r t  v. V e r n e r . 274 U.S. 298 (1963) 

to d e t e r m i n e  w h e t h e r  t h e  laws at i s s u e  v i o l a t e  his r i g n t  to free 

e x e r c i s e  of r e l i g i o n  u n d e r  the U n i t e d  S t a t e s  C o n s t i t u t i o n . 5 

H o w e v e r ,  in S m i t h . t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  e x p r e s s l y  

r e j e c t e d  a p p l y i n g  the S h e r b e r t  t e s t  w h e r e  the iaw b e i n g  c n a i i e n g e d  

is g e n e r a l l y  a p p l i c a b l e ,  or, in o t h e r  words, w h e r e  the law is not 

d i r e c t e d  at a n y  p a r t i c u l a r  r e l i g i o u s  p r a c t i c e  or o b s e r v a n c e . 6 

S m i t h , 494 U.S. <. t 335. "[A] law th a t  is n e u t r a l  and of g e n e r a l

a p p l i c a b i l i t y  n e e d  n o t  be j u s t i f i e d  by a c o m p e l l i n g  g o v e r n m e n t a l

U n d e r  this b a l a n c i n g  test, a law t h a t  i n c i d e n t a l l y
b u r d e n s  a r e l i g i o u s  p r a c t i c e  m u s t  be j u s t i f i e d  by a c o m p e l l i n g
g o v e r n m e n t a l  interest. See S h e r b e r t ,  274 U.S. at 402, 406*.

6 T h e  C o u r t  s t a ted:

We c o n c l u d e  t o d a y  t h a t  t h e  s o u n d e r  a p p r o a c h ,  
a n d  the a p p r o a c h  in a c c o r d  w i t h  the va s t  
m a j o r i t y  of o u r  p r e c e d e n t s ,  is to h o l d  the
t e s t  i n a p p l i c a b l e  to s u c h  c h a l l e n g e s .  T h e  
g o v e r n m e n t ' s  a b i l i t y  to e n f o r c e  g e n e r a l l y  
a p p l i c a b l e  p r o h i b i t i o n s  of s o c i a l l y  h a r m f u l  
c on d u c t ,  l i k e  its a b i l i t y  to c a r r y  o u t  o t h e r  
a s p e c t s  of p u b l i c  p o l icy, " c a n n o t  d e p e n d  on 
m e a s u r i n g  the e f f e c t s  of a g o v e r n m e n t a l  a c t i o n  
o n  a r e l i g i o u s  o b j e c t o r ' s  s p i r i t u a l  
d e v e l o p m e n t . "  T o  m a k e  an i n d i v i d u a l ' s
o b l i g a t i o n  to o b e y  s u c h  a iaw c o n t i n g e n t  u p o n  
t he law's c o i n c i d e n c e  w i t h  his r e l i g i o u s  
b e l i e f s ,  e x c e p t  w h e r e  the S t a t e ' s  i n t e r e s t  is 
" c o m p e l l i n g "  —  p e r m i t t i n g  him, by v i r t u e  of 
h is b e liefs, "to b e c o m e  a law u n t o  h i m s e l f , "  - 
- c o n t r a d i c t s  b o t h  c o n s t i t u t i o n a l  t r a d i t i o n  
a n d  c o m m o n  sense.

494 U.S. a t  885 ( c i t a t i o n s  a n d  f o o t n o t e  o m i t t e d ) .
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;

interesT: e v e n  if the l a w  h a s  t h e  i n c i d e n t a l  e f f e c t  of b u r d e n i n g  a 

p a r t i c u l a r  r e l i g i o u s  p r a c t i c e . "  C h u r c h  of L u k u m i  S a b a l u  A v e  v. 

c i t y  of H i a l e a h . 113 S. Ct. 2217, 2 2 2 6  (1993) ( c i t i n g  S m i t h . 494 

U.S. 372 ( 1 9 9 0 ) ) . 7 " N e u t r a l i t y  a n d  g e n e r a l  a p p l i c a b i l i t y  a r e  

i n t e r r e l a t e d .  . . . [ F ] a i l u r e  to s a t i s f y  o n e  r e q u i r e m e n t  is a

l i k e l y  i n d i c a t i o n  t h a t  the o t h e r  h a s  not b e e n  s a t i s f i e d .  A iaw 

f a i l i n g  to s a t i s f y  t h e s e  r e q u i r e m e n t s  m u s t  be j u s t i f i e d  by a 

c o m p e l l i n g  g o v e r n m e n t a l  i n t e r e s t  a n d  m u s t  be n a r r o w l y  t a i l o r e d  to 

a d v a n c e  t h a t  i n t e r e s t . "  I d . at  2226.

T h e  f i r s t  s t e p  in d e t e r m i n i n g  w h e t h e r  a iaw is n e u t r a l  

is w h e t h e r  it d i s c r i m i n a t e s  on  its face. "A iaw l a c k s  f a c i a l  

n e u t r a l i t y  if it r e f e r s  to a r e l i g i o u s  p r a c t i c e  w i t h o u t  a s e c u l a r  

m e a n i n g  d i s c e r n a b l e  f r o m  t h e  l a n g u a g e  or c o n t e x t . "  I d . a t  2227. 

N e i t h e r  t h e  o r d i n a n c e  n o r  t h e  s t a t u t e  c o n t a i n  a n y  l a n g u a g e  s i n g l i n g  

o u t  a n y  r e l i g i o u s  g r o u p  or  p r a c t i c e .

E v e n  w h e n  a l a w  is f a c i a l l y  n e u t r a l ,  h o w e v e r ,  it m a y  n o t  

be n e u t r a l  if it is c r a f t e d  to i m p e d e  p a r t i c u l a r  r e l i g i o u s  c o n d u c t .  

I d . T h e s e  l a w s  c l e a r  t h a t  h u r d l e  as well. T h e  p u r p o s e  of 

A M C  5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  is to p r o h i b i t  d i s c r i m i n a t i o n  in t h e

In  C h u r c h  of L u k u m i  B a b a l u  A v e  v. C i t y  of H i a l e a h , 113
S. Ct. 2 2 1 7  (1993) , t h e  C o u r t  u s e d  t h e  F r e e  E x e r c i s e  C l a u s e  to
s t r i k e  do\wn c i t y  o r d i n a n c e s  t h a t  r e g u l a t e d  a n i m a l  s a c r i f i c e ,  b u t  
e f f e c t i v e l y  p r o h i b i t e d  o n l y  s a c r i f i c e  p r a c t i c e s  of t h e  S a n t e r i a  
r e l i g i o n .  T h e  C o u r t  h e l d  t h e  o r d i n a n c e s  f a i l e d  t o  s a t i s f y  t h e  
S m i t h  r e q u i r e m e n t s  b e c a u s e  t h e y  w e r e  n o t  n e u t r a l ,  g e n e r a l l y  
a p p l i c a b l e ,  n o r  n a r r o w l y  t a i l o r e d ,  a n d  d i d  n o t  a d v a n c e  c o m p e l l i n g  
g o v e r n m e n t a l  i n t e r e s t s .



r e n t a l  h o u s i n g  m a r k e t .  S w a n n e r  d o e s  not c l a i m  t h a t  t h e  p u r p o s e  of 

t h e  l a w s  is to  d i s c r i m i n a t e  a g a i n s t  p e o p l e  b a s e d  on r e l i g i o n ;  in 

fact, h e  c o n t e n d s  t h a t  t h e  laws d o  not e v e n  c o v e r  t h i s  k i n d  of 

d i s c r i m i n a t i o n .  T h e r e f o r e ,  t h e  l a w s  s a t i s f y  the r e q u i r e m e n t  of 

n e u t r a l i t y .

A d d i t i o n a l l y ,  t h e s e  laws a r e  g e n e r a l l y  a p p l i c a b l e .  T h e y  

a p p l y  t o  a l l  p e o p l e  i n v o l v e d  in r e n t i n g  or s e l l i n g  p r o p e r t y ,  and 

do n o t  s p e c i f y  o r  i m p l y  a p p l i c a b i l i t y  to a p a r t i c u l a r  r e l i g i o u s  

g roup. T h e r e f o r e ,  at l e a s t  u n d e r  t h e  g e n e r a l  rule, no c o m p e l l i n g  

s t a t e  i n t e r e s t  is n e c e s s a r y .

8 A S  1 3 . 3 0 . 2 0 0  

d i s c r i m i n a t i o n  laws:
s t a t e s  t h e  p u r p o s e or the

(a) It xS d e t e r m i n e d  a n d  d e c l a r e d  as a m a t t e r  
of l e g i s l a t i v e  f i n d i n g  t h a t  d i s c r i m i n a t i o n  
a g a i n s t  an i n h a b i t a n t  of t h e  s t a t e  b e c a u s e  of 
race, r e l i g i o n ,  c o l o r ,  n a t i o n a l  o r i g i n ,  age, 
sex, p h y s i c a l  o r  m e n t a l  d i s a b i l i t y ,  m a r i t a l  
s t a tus, c h a n g e s  in m a r i t a l  status, p r e g n a n c y  
or p a r e n t h o o d  is a m a t t e r  of p u b l i c  c o n c e r n  
a n d  t h a t  t h i s  d i s c r i m i n a t i o n  n o t  o n l y  
t h r e a t e n s  t h e  r i g h t s  a n d  p r i v i l e g e s  of t h e  
i n h a b i t a n t s  of t h e  s t a t e  b u t  a l s o  m e n a c e s  t h e  
i n s t i t u t i o n s  of t h e  sta' n a n d  t h r e a t e n s  peace, 
or d e r ,  h e a l t h ,  s a f e t y  d g e n e r a l  w e l f a r e  of 
t h e  s t a t e  a n d  its i n h a b x c a n t s .

(b) T h e r e f o r e ,  it is t h e  p o l i c y  of t h e  s t a t e  
a n d  t h e  p u r p o s e  o f  t h i s  c h a p t e r  to e l i m i n a t e  
a n d  p r e v e n t  d i s c r i m i n a t i o n  in e m p l o y m e n t ,  in 
c r e d i t  a n d  f i n a n c i n g  p r a c t i c e s ,  in p l a c e s  of 
p u b l i c  a c c o m m o d a t i o n ,  i n  h o u s i n g  
a c c o m m o d a t i o n s  a n d  in t h e  sale, lease, or  
r e n t a l  of r e a l  p r o p e r t y  b e c a u s e  of race, 
r e l i g i o n ,  color, n a t i o n a l  origin, sex, age, 
p h y s i c a l  or m e n t a l  d i s a b i l i t y ,  m a r i t a l  status, 
c h a n g e s  in m a r i t a l  s t a t u s ,  p r e g n a n c y  or  
p a r e n t h o o d .
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S m i t h  p r o v i d e s  o n e  g r o u n d  for j u d i c i a l  e x e m p t i o n s  f r o m  

c o m p l i a n c e  w i t h  n e u t r a l  l a w s  of g e n e r a l  a p p l i c a b i l i t y .  A c o u r t  m a y  

e x e m p t  a n  i n d i v i d u a l  f r o m  a law w h e r e  t h e  f a cts p r e s e n t  a h y b r i d  

s i t u a t i o n  w h e r e  art a d d i t i o n a l  c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t  is 

i m p l i c a t e d .  S m i t h . 494 U.S. at  3 8 1 - 3 2  . L i k e  t h e  a p p e l l a n t  in

S m i t h . S w a n n e r  d o e s  n o t  c o n t e n d  t h a t  t h e  laws in q u e s t i o n  h e r e  

i n f r i n g e  o n  a n y  c o n s t i t u t i o n a l  r i g h t  o t h e r  t h a n  h i s  r i g h t  t o  f r e e  

e x e r c i s e  o f  r e l i g i o n .  C o n s e q u e n t l y ,  t h i s  c a s e  d o e s  n o t  p r e s e n t  

s u c h  a " h y b r i d’' s i t u a t i o n .

W e  c o n c l u d e  t h a t  e n f o r c i n g  A M C  5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  

a g a i n s t  S w a n n e r  d o e s  n o t  v i o l a t e  h i s  r i g h t  to f r e e  e x e r c i s e  of 

r e l i g i o n  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .

C. E n f o r c e m e n t  of A M C  5 . 2 0 . 0 2 0  a n d  AS 1 8 . 8 0 . 2 4 0  
D o e s  N o t  V i o l a t e  S w a n n e r 1 s C o n s t i t u t i o n a l  R i g h t  
to  t h e  F r e e .E x e r c i s e  o f  H i s  R e l i g i o n  U n d e r  t h e  
A l a s k a  C o n s t i t u t i o n

S w a n n e r  d o e s  n o t  d i s p u t e  t h a t  t h e  o r d i n a n c e  a n d  s t a t u t e  

a r e  g e n e r a l l y  a p p l i c a b l e  a n d  n e u t r a l  u n d e r  S m i t h . b u t  a s s e r t s  t h a t  

" t h i s  d e c i s i o n  d o e s  n o t  m a n d a t e  u s e  of a less r e s t r i c t i v e  s t a n d a r d  

b y  s t a t e  c o u r t s  in i n t e r p r e t i n g  s t a t e  c o n s t i t u t i o n a l  p r o t e c t i o n . "

S w a n n e r  is c o r r e c t  in a s s e r t i n g  t h a t  a s t a t e  c o u r t  m a y  

p r o v i d e  g r e a t e r  p r o t e c t i o n  to t h e  f r e e  e x e r c i s e  of r e l i g i o n  u n d e r  

t h e  s t a t e  c o n s t i t u t i o n  t h a n  is n o w  p r o v i d e d  u n d e r  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n .  S e e . e.g. . R o b e r t s  v. S t a t e . 458 P. 2 d  340, 342

( A l a s k a  1969) ("We a r e  n o t  b o u n d  in e x p o u n d i n g  t h e  A l a s k a  

C o n s t i t u t i o n ' s  D e c l a r a t i o n  o f  R i g h t s  b y  t h e  d e c i s i o n s  o f  t h e  U n i t e d  

S t a t e s  S u p r e m e  Court, p a s t  o r  f u t u r e ,  w h i c h  e x p o u n d  i d e n t i c a l  or  

c l o s e l y  s i m i l a r  p r o v i s i o n s  of  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .").



T hus, e v e n  t h o u g h  the Free E x e r c i s e  C l a u s e  o f  the A l a s k a  

C o n s t i t u t i o n  is i d e n t i c a l  to the Fr e e  E x e r c i s e  C l a u s e  of the U n i t e d  

S t a t e s  C o n s t i t u t i o n ,  w e  a r e  not r e q u i r e d  to a d o p t  a n d  a p p l y  t h e  

S m i t h  t e s t  to r e l i g i o u s  e x e m p t i o n  c a s e s  i n v o l v i n g  the A l a s k a  

C o n s t i t u t i o n  m e r e l y  b e c a u s e  the U n i t e d  S t a t e s  S u p r e m e  C o u r t  a d o p t e d  

t h a t  te s t  to d e t e r m i n e  the a p p l i c a b i l i t y  of r e l i g i o u s  e x e m p t i o n s  

u n d e r  the U n i t e d  S t a t e s  C o n s t i t u t i o n . 9 We  w i l l  a p p l y  F r a n k  v.

State, 604 P . 2d 1063 (Alaska 1979), to d e t e r m i n e  w h e t h e r  the a n t i -  

d i s c r i m i n a t i o n  laws v i o l a t e  S w a n n e r ' s  r i g h t  to free e x e r c i s e  u n d e r  

the A l a s k a  C o n s t i t u t i o n . 10

A l t h o u g h  t h e  S m i t h  d e c i s i o n  is p r e s e n t l y  v a l i d  in 
a n a l y z i n g  free e x e r c i s e  c h a l l e n g e s  u n d e r  the U n i t e d  S t a t e s  
C o n s t i t u t i o n ,  l e g a l  s c h o l a r s  h a v e  c r i t i c i z e d  the d e c i s i o n .  S e e  
D o u g l a s  L a y c o c k ,  T h e  R e m n a n t s  of F r e e  E x e r c i s e . 1990 Sup. Ct. Rev. 
1.

In t h e  r e c e n t l y  e n a c t e d  R e l i g i o u s  F r e e d o m  R e s t o r a t i o n  A c t  
of 1993, 107 Stat. 1488 (1993), the U n i t e d  S t a t e s  C o n g r e s s  s t a t e d
t h a t  in S m i t h . the " S u p r e m e  C o u r t  v i r t u a l l y  e l i m i n a t e d  the 
r e q u i r e m e n t  t h a t  t h e  g o v e r n m e n t  j u s t i f y  b u r d e n s  o n  r e l i g i o u s  
e x e r c i s e  i m p o s e d  by  laws n e u t r a l  t o w a r d  r e l i g i o n "  a n d  t h a t  "t h e  
c o m p e l l i n g  i n t e r e s t  te s t  in p r i o r  F e d e r a l  c o u r t  r u l i n g s  is a 
w o r k a b l e  t e s t ."

10 S w a n n e r  n o t e s  th a t  two j u r i s d i c t i o n s  h a v e  h e l d  t h a t  a 
l a n d l o r d  m a y  r e f u s e  to r e n t  to u n m a r r i e d  c o u p l e s  b e c a u s e  of h i s / h e r  
r e l i g i o u s  b e l i e f s .  H e  c i t e s  to d e c i s i o n s  fr o m  M i n n e s o t a  a n d  
C a l i f o r n i a  f o r  the p r o p o s i t i o n  t h a t  e n f o r c e m e n t  of t h e  a n t i -  
d i s c r i m i n a t i o n  la w s  a g a i n s t  h i m  v i o l a t e s  h i s  r i g h t  to fr e e  
e x e r c i s e .  In M i n n e s o t a  v. F r e n c h . 460 N . W . 2 d  2 (Minn. 1990), t h e  
M i n n e s o t a  S u p r e m e  C o u r t  h e l d  t h a t  a l a n d l o r d ' s  r e f u s a l  to r e n t  to 
a n  u n m a r r i e d  c o u p l e  d i d  n o t  v i o l a t e  M i n n e s o t a ' s  a n t i - d i s c r i m i n a t i o n  
l a w s  a n d  e n f o r c i n g  s u c h  laws w o u l d  v i o l a t e  the l a n d l o r d ' s  f r e e  
e x e r c i s e  r i g h t .  H o w e v e r ,  in F r e n c h . t h e  a n t i - d i s c r i m i n a t i o n  laws 
a t  i s s u e  did. n o t  d e f i n e  o r  o t h e r w i s e  e x p l a i n  the t e r m  " m a r i t a l  
s t a t u s . "  T h e  c o u r t  c o n c l u d e d  t h a t  t h e  M i n n e s o t a  L e g i s l a t u r e  d i d  
n o t  i n t e n d  to i n c l u d e  u n m a r r i e d  c o u p l e s  in t h e  d e f i n i t i o n .  C f . 
F o r e m a n , 779 P . 2d a t  1203 ( h o l d i n g  u n m a r r i e d  c o u p l e s  a r e  i n c l u d e d  
w i t h i n  t h e  s t a t e  a n d  m u n i c i p a l  p r o h i b i t i o n s  a g a i n s t  d i s c r i m i n a t i o n  
b a s e d  on m a r i t a l  s t a t u s ) .  M o r e o v e r ,  the M i n n e s o t a  c o u r t  r e l i e d  on

( c o n t i n u e d . ..)
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I n  F r a n k  v .  S t a t e , w e  a d o p t e d  t h e  S h e r b e r t  t e s t  t o  

d e t e r m i n e  w h e t h e r  t h e  F r e e  E x e r c i s e  C l a u s e  o t *  t h e  A l a s k a  

C o n s t i t u t i o n  r e q u i r e s  a n  e x e m p t i o n  t o  a  f a c i a l l y  n e u t r a l  l a w . 11  

6 0 4  P . 2 d  a t  1 0 7 0 .  W e  h e l d  t h a t  t o  i n v o k e  a  r e l i g i o u s  e x e m p t i o n ,  

t h r e e  r e q u i r e m e n t s  m u s t  b e  m e t :  ( 1 )  a  r e l i g i o n  i s  i n v o l v e d ,  ( 2 )

t h e  c o n d u c t  i n  q u e s t i o n  i s  r e l i g i o u s l y  b a s e d ,  a n d  ( 3 )  t h e  c l a i m a n t  

i s  s i n c e r e  i n  h i s / h e r  r e l i g i o u s  b e l i e f .  I d .  a t  1 0 7 1  ( c i t i n g  

W i s c o n s i n  v .  Y o d e r . 4 0 6  U . S .  2 0 5 ,  2 1 5 - 1 6  ( 1 9 7 2 ) ) .  O n c e  t h e s e  t h r e e  

r e q u i r e m e n t s  a r e  m e t ,  "  [ r ] e l i g i o u s l y  i m p e l l e d  a c t i o n s  c a n  b e  

f o r b i d d e n  o n l y  ' w h e r e  t h e y  p o s e  s o m e  s u b s t a n t i a l  t h r e a t  t o  p u b l i c

1 0 ( .  .  . c o n t i n u e d )

t h e  c r i m i n a l  a n t i - f o r n i c a t i o n  s t a t u t e  t h e n  i n  e f f e c t .  I n  c o n t r a s t ,  

A l a s k a ' s  f o r n i c a t i o n  p r o v i s i o n  w a s  r e p e a l e d  w e l l  b e f o r e  t h e  

d i s c r i m i n a t o r y  c o n d u c t  g i v i n g  r i s e  t o  t h i s  c a s e  o c c u r r e d .  C o m p a r e  

F r e n c h , 4 6 0  N . W . 2 d  a t  1 0 ,  w i t h  F o r e m a n ,  7 7 9  P . 2 d  a t  1 2 0 2 .  F u r t h e r ,  

t h e  F r e n c h  c o u r t  r e l i e d  o n  t h e  M i n n e s o t a  C o n s t i t u t i o n ,  a r t i c l e  I ,  

s e c t i o n  1 6 ,  w h i c h  c o n t a i n s  v e r y  d i f f e r e n t  l a n g u a g e  f r o m  t h e  A l a s k a  

C o n s t i t u t i o n .  S e e  F r e n c h ,  4 6 0  N . W . 2 d  a t  9 .

I n  D o n a h u e  v .  F a i r  E m p l o y m e n t  H o u s i n g  C o m m ' n . 2  C a l .  

R p t r .  2 d  3 2  ( C a l .  A p p .  1 9 9 1 ) ,  r e v i e w  g r a n t e d  a n d  o p i n i o n

s u p e r s e d e d ,  8 2 5  P .  2 d  7 6 6  ( C a l .  1 9 9 2 ) ,  d i s m i s s e d  a s  i m p r o v i d e n t l y  

g r a n t e d ,  N o .  S - 0 2 4 5 3 8  ( O c t .  1 ,  1 9 9 3 ) ,  t h e  C a l i f o r n i a  C o u r t  o f

A p p e a l  h e l d  t h a t  a l t h o u g h  t h e  l a n d l o r d s '  c o n d u c t  d i d  c o n s t i t u t e  

p r o h i b i t e d  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n ,  t h e  l a n d l o r d s  w e r e  

e n t i t l e d  t o  a n  e x e m p t i o n  f r o m  t h e  a n t i - d i s c r i m i n a t i o n  l a w s  b e c a u s e  

o f  t h e i r  r e l i g i o u s  b e l i e f s .  T h e  c o u r t  b a s e d  i t s  d e c i s i o n  " o n  

i n d e p e n d e n t  s t a t e  c o n s t i t u t i o n a l  g r o u n d s . "  2  C a l .  R p t r .  2 d  a t  4 0 .  

H o w e v e r ,  t h e  C a l i f o r n i a  S u p r e m e  C o u r t  d e p u b l i s h e d  t h e  c o u r t  o f  

a p p e a l ' s  o p i n i o n ,  t h e r e b y  r e n d e r i n g  t h e  d e c i s i o n  u n c i t a b l e .

N e i t h e r  c a s e  p r o v i d e s  t h i s  c o u r t  w i t h  m e a n i n g f u l  g u i d a n c e  

i n  i n t e r p r e t i n g  t h e  F r e e  E x e r c i s e  C l a u s e  o f  t h e  A l a s k a  

C o n s t i t u t i o n .

1 1  I n  S e w a r d  C h a p e l ,  I n c .  v .  C i t y  o f  S e w a r d , t h i s  c o u r t  

h e l d ,  " O u r  r u l i n g  i n  F r a n k  e s t a b l i s h e s  t h a t  t h e r e  a r e  s i t u a t i o n s  

i n  w h i c h  t h e  A l a s k a  C o n s t i t u t i o n  r e q u i r e s  t h e  s t a t e  o r  a  

m u n i c i p a l i t y  t o  e x c e p t  f r o m  a  f a c i a l l y  n e u t r a l  l a w  p e r s o n s  w h o s e  

r e l i g i o u s  b e l i e f s  d i c t a t e  t h a t  t h e y  n o t  c o m p l y  w i t h  t h e  l a w . "  6 5 5  

P . 2 d  1 2 9 3 ,  1 3 0 1  ( A l a s k a  1 9 8 2 )  ( f o o t n o t e  o m i t t e d ) .

-14- 4 0 4  9



s a f e t y ,  p e a c e  o r  o r d e r ,  o r  w h e r e  r h e r e  a r e  c o m p e t i n g  g o v e r n m e n t a l  

i n t e r e s t s  ' o f  t h e  h i g h e s t ;  o r d e r  a n d  . . .  [ a r e ]  n o r  o t h e r w i s e

s e r v e d .  . . . ' "  S e w a r d  C h a p e l ,  I n c .  v .  C i t y  o f  S e w a r d .  6 5 5  P .  2 d

1 2 9 3 ,  1 3 0 1  n . 3 3  ( A l a s k a  1 9 8 2 )  ( q u o t i n g  F r a n k , 6 0 4  P . 2 d  a t  1 0 7 0 ) .

S w a n n e r  c l e a r l y  s a t i s f i e s  t h e  f i r s t  a n d  t h i r d  

r e q u i r e m e n t s  t o  i n v o k e  a n  e x c e p t i o n  t o  t h e  l a w s  u n d e r  t h e  F r e e  

E x e r c i s e  C l a u s e .  N o  o n e  d i s p u t e s  t h a t  a  r e l i g i o n  i s  i n v o l v e d  h e r e  

( C h r i s t i a n i t y ) , o r  t h a t  S w a n n e r  i s  s i n c e r e  i n  h i s  r e l i g i o u s - b e l i e f  

t h a t  c o h a b i t a t i o n  i s  a  s i n  a n d  b y  r e n t i n g  t o  c o h a b i t a t o r s ,  h e  i s  

f a c i l i t a t i n g  t h e  s i n .  H o w e v e r ,  t h e  s u p e r i o r  c o u r t  h e l d  t h a t  h e  d i d  

n o t  m e e t  t h e  s e c o n d  r e q u i r e m e n t  t h a t  h i s  c o n d u c t  w a s  r e l i g i o u s l y  

b a s e d  b e c a u s e  " ( n j o t h i n g  i n  t h e  r e c o r d  p e r m i t s  a  f i n d i n g  t h a t  

r e f u s i n g  t o  r e n t  t o  c o h a b i t i n g  u n m a r r i e d  c o u p l e s  i s  a  r e l i g i o u s  

r i t u a l ,  c e r e m o n y  o r  p r a c t i c e  d e e p l y  r o o t e d  i n  r e l i g i o u s  b e l i e f . "  

S w a n n e r ' s  c l a i m  t h a t  t h e  s u p e r i o r  c o u r t  m i s i n t e r p r e t e d  F r a n k  v .  

S t a t e  a s  l i m i t i n g  f r e e  e x e r c i s e  r i g h t s  o n l y  t o  r i t u a l  o r  c e r e m o n y  

h a s  m e r i t .  I n  F r a n k , w e  d e t e r m i n e d  t h a t  t h e  a c t i o n  a t  i s s u e  w a s  

a  p r a c t i c e  d e e p l y  r o o t e d  i n  r e l i g i o n .  6 0 4  P .  2 d  a c  1 0 7 2 - 7 3  .  

H o w e v e r ,  w e  d i d  n o t  i n t e n d  t o  l i m i t  f r e e  e x e r c i s e  r i g h t s  o n l y  t o  

a c t i o n s  r o o t e d  i n  r e l i g i o u s  r i t u a l s ,  c e r e m o n i e s ,  o r  p r a c t i c e s .  T o  

m e e t  t h e  s e c o n d  r e q u i r e m e n t ,  a  p a r t y  m u s t  d e m o n s t r a t e  t h a t  t h e  

c o n d u c t  i n  q u e s t i o n  i s  r e l i g i o u s l y  b a s e d ;  t h i s  d e t e r m i n a t i o n  i s  n o t  

l i m i t e d  t o  a c t i o n s  r e s u l t i n g  f r o m  r e l i g i o u s  r i t u a l s .  S w a n n e r ' s  

r e f u s a l  t o  r e n t  t o  u n m a r r i e d  c o u p l e s  i s  n o t  w i t h o u t  a n  a r g u a b l e  

b a s i s  i n  s o m e  t e n e t s  o f  t h e  d i v e r s e  C h r i s t i a n  f a i t h ,  a n d  t h e r e f o r e ,  

h i s  c o n d u c t  i s  s u f f i c i e n t l y  r e l i g i o u s l y  b a s e d  t o  m e e t  o u r
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c o n s t i t u t i o n a l  t e s t .  A l t h o u g h  S w a n n e r  m e e t s  t h e  t h r e e  p r e l i m i n a r y  

r e q u i r e m e n t s  t o  i n v o k e  a n  e x c e p t i o n  t o  t h e  a n t i - d i s c r i m i n a t i o n  

l a w s ,  t h e  a n a l y s i s  d o e s  n o t  e n d  h e r e .

A s  d i s c u s s e d  p r e v i o u s l y ,  a  r e l i g i o u s  e x e m p t i o n  w i l l  n o t  

b e  g r a n t e d  i f  t h e  r e l i g i o u s l y  i m p e l l e d  a c t i o n  p o s e s  " s o m e  

s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  p e a c e  o r  o r d e r  o r  w h e r e  t h e r e  

a r e  c o m p e t i n g  s t a t e  i n t e r e s t s  o f  t h e  h i g h e s t  o r d e r . "  F r a n k . 6 0 4  

P .  2 d  a t  1 0 7 0 .  T h e  q u e s t i o n  i s  w h e t h e r  S w a n n e r ' s  c o n d u c t  p o s e s  a 

t h r e a t  t o  p u b l i c  s a f e t y ,  p e a c e  o r  o r d e r ,  o r  w h e t h e r  t h e  

g o v e r n m e n t a l  i n t e r e s t  i n  a b o l i s h i n g  i m p r o p e r  d i s c r i m i n a t i o n  i n  

h o u s i n g  o u t w e i g h s  S w a n n e r 1 s  i n t e r e s t  i n  a c t i n g  b a s e d  o n  h i s  

r e l i g i o u s  b e l i e f s .

I n  o u r  v i e w ,  t h e  s e c o n d  p a r t  o f  t h e  t e s t  a d o p t e d  i n  F r a n k  

i s  a p p l i c a b l e  h e r e .  U n d e r  t h i s  p a r t  o f  t h e  F r a n k  t e s t ,  w e  m u s t  

d e t e r m i n e  w h e t h e r  " a  c o m p e t i n g  s t a t e  i n t e r e s t  o f  t h e  h i g h e s t  o r d e r  

e x i s t s . "  " T h e  q u e s t i o n  i s  w h e t h e r  t h a t  i n t e r e s t ,  o r  a n y  o t h e r ,  

w i l l  s u f f e r  i f  a n  e x e m p t i o n  i s  g r a n t e d  t o  a c c o m m o d a t e  t h e  r e l i g i o u s  

p r a c t i c e  a t  i s s u e . "  F r a n k ,  6 0 4  P .  2 d  a t  1 0 7 3 .  T h e  g o v e r n m e n t  

p o s s e s s e s  t w o  i n t e r e s t s  h e r e :  a  " d e r i v a t i v e "  i n t e r e s t  i n  e n s u r i n g

a c c e s s  t o  h o u s i n g  f o r  e v e r y o n e ,  a n d  a  " t r a n s a c t i o n a l "  i n t e r e s t  i n  

p r e v e n t i n g  i n d i v i d u a l  a c t s  o f  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  

c h a r a c t e r i s t i c s .  M o s t  f r e e  e x e r c i s e  c a s e s ,  i n c l u d i n g  F r a n k , 

i n v o l v e  " d e r i v a t i v e "  s t a t e  i n t e r e s t s .  I n  o t h e r  w o r d s ,  t h e  S t a t e  

d o e s  n o t  o b j e c t  t o  t h e  p a r t i c u l a r  a c t i v i t y  i n  w h i c h  t h e  i n d i v i d u a l  

w o u l d  l i k e  t o  e n g a g e ,  b u t  i s  c o n c e r n e d  a b o u t  s o m e  o t h e r  v a r i a b l e  

t h a t  t h e  a c t i v i t y  w i l l  a f f e c t .  T h i s  c a n  b e  c o n t r a s t e d  w i t h  a
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" t r a n s a c t i o n a l "  i n t e r e s t  i n  w h i c h  t h e  S t a t e  o b j e c t s  t o  t h e  s p e c i f i c  

d e s i r e d  a c t i v i t y  i t s e l f .

F o r  e x a m p l e ,  L n  F r a n k . t h i s  c o u r t  e x e m p t e d  a  C e n t r a l  

A l a s k a  A t h a b a s c a n  I n d i a n  n e e d i n g  m o o s e  m e a t  f o r  a  f u n e r a l  p o t l a t c h  

f r o m  s t a t e  h u n t i n g  r e g u l a t i o n s .  T h e  S t a t e  d i d  n o t  o b j e c t  t o  

k i l l i n g  m o o s e  p e r  s e  ( i n d e e d ,  i t  e x p r e s s l y  a l l o w s  m o o s e  h u n t i n g  i n  

s e a s o n ) ;  t h e  S t a t e ' s  d e r i v a t i v e  i n t e r e s t  w a s  i n  m a i n t a i n i n g  h e a l t h y  

m o o s e  p o p u l a t i o n s .  I n  t h e  i n s t a n t  c a s e ,  t h e  g o v e r n m e n t ' s  

d e r i v a t i v e  i n t e r e s t  i s  i n  p r o v i d i n g  a c c e s s  t o  h o u s i n g  f o r  a l l .  O n e  

c o u l d  a r g u e  t h a t  i f  a p r o s p e c t i v e  t e n a n t  f i n d s  a l t e r n a t i v e  h o u s i n g  

a f t e r  b e i n g  i n i t i a l l y  d e n i e d  b e c a u s e  o f  a  l a n d l o r d ' s  r e l j  j i o u s  

b e l i e f s ,  t h e  g o v e r n m e n t ' s  d e r i v a t i v e  i n t e r e s t  i s  s a t i s f i e d .  

H o w e v e r ,  t h e  g o v e r n m e n t  a l s o  p o s s e s s e s  a  t r a n s a c t i o n a l  i n t e r e s t  i n  

p r e v e n t i n g  a c t s  o f  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  

c h a r a c t e r i s t i c s  r e g a r d l e s s  o f  w h e t h e r  t h e  p r o s p e c t i v e  t e n a n t s  

u l t i m a t e l y  f i n d  a l t e r n a t i v e  h o u s i n g .

W e  l o o k  t o  P r i n c e  v .  C o m m o n w e a l t h  o f  M a s s a c h u s e t t s . 3 2 1  

U . S .  1 5 8  ( 1 9 4 3 ) ,  a s  a n  a n a l o g y .  I n  P r i n c e ,  t h e  U n i t e d  S t a t e s

S u p r e m e  C o u r t  r e f u s e d  t o  g r a n t  a n  e x e m p t i o n  t o  c h i l d  l a b o r  l a w s  f o r  

c h i l d r e n  d i s t r i b u t i n g  r e l i g i o u s  l i t e r a t u r e .  A s  i n  t h i s  c a s e ,  t h e  

s t a t e  h a d  a  t r a n s a c t i o n a l  i n t e r e s t :  p r e v e n t i n g  e x p l o i t a t i o n  o f

c h i l d r e n  i n  e m p l o y m e n t .  T h u s ,  t h e  s t a t e  o b j e c t e d  t o  c h i l d  l a b o r ,  

t h e  p a r t i c u l a r  a c t i v i t y  a t  i s s u e ,  p e r  s e ,  n o t  t o  a n  e f f e c t  o f  t h a t  

a c t i v i t y .  T h e  s t a t e  l e g i s l a t u r e  h a d  p r o h i b i t e d  c h i l d r e n  f r o m  

w o r k i n g  u n d e r  c e r t a i n  c o n d i t i o n s .  T h e r e f o r e ,  p e r m i t t i n g  a n y  c h i l d  

t o  w o r k  u n d e r  s u c h  c o n d i t i o n s  r e s u l t e d  i n  h a r m i n g  t h e  g o v e r n m e n t ' s
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t r a n s a c t i o n a l  i n t e r e s t .  T h i s  t r a n s a c t i o n a l  g o v e r n m e n t  i n t e r e s t  

d o e s  n o t  i n v o l v e  a n u m e r i c a l  c u t o f f  b e l o w  w h i c h  t h e  h a r m  i s  

i n s i g n i f i c a n t  u n l i k e  i n  F r a n k .

S i m i l a r l y ,  i n  t h e  i n s t a n t  c a s e ,  t h e  l e g i s l a t u r e  a n d  

m u n i c i p a l  a s s e m b l y  d e t e r m i n e d  t h a t  h o u s i n g  d i s c r i m i n a t i o n  b a s e d  o n  

i r r e l e v a n t  c h a r a c t e r i s t i c s  s h o u l d  b e  e l i m i n a t e d .  S e e  H o t e l .  M o t e l .  

R e s t a u r a n t .  E t c .  U n i o n  L o c a l  3 7 9  v .  T h o m a s . 5 5 1  ? . 2 d  9 4 2 ,  9 4 5

( A l a s k a  1 9 7 6 )  ( " ( T ] h e  s t a t u t o r y  s c h e m e  c o n s t i t u t e s  a  m a n d a t e  t o  t h e  

a g e n c y  t o  s e e k  o u t  a n d  e r a d i c a t e  d i s c r i m i n a t i o n  i n  . . . t h e  r e n t a l  

o f  r e a l  p r o p e r t y . " ) ;  L o o m i s  E l e c t r o n i c  P r o t e c t i o n .  I n c .  v .  

S c h a e f e r ,  5 4 9  P . 2 d  1 3 4  1 ,  1 3 4 3  ( A l a s k a  1 9 7 6 )  ( r e c o g n i z i n g  t h e  A l a s k a  

L e g i s l a t u r e ' s  " s t r o n g  s t a t e m e n t  o f  p u r p o s e  i n  e n a c t i n g  A S  1 8 . 3 0 ,  

a n d  i t s  a v o w e d  d e t e r m i n a t i o n  t o  p r o t e c t  t h e  c i v i l  r i g h t s  o f  a l l  

A l a s k a  c i t i z e n s . " ) ;  s e e  a l s o  A S  1 8 . 8 0 . 2 0 0 ;  A . L C  5 . 1 0 . 0 1 0 .  T h e  

e x i s t e n c e  o f  t h i s  t r a n s a c t i o n a l  i n t e r e s t  d i s t i n g u i s h e s  t h i s  c a s e  

f r o m  F r a n k  a n d  m o s t  o t h e r  f r e e  e x e r c i s e  c a s e s  w h e r e  c o u r t s  h a v e  

g r a n t e d  e x e m p t i o n s .  T h e  g o v e r n m e n t 1 z  t r a n s a c t i o n a l  i n t e r e s t  i n  

p r e v e n t i n g  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  c h a r a c t e r i s t i c s  

d i r e c t l y  c o n f l i c t s  w i t h  S w a n n e r ' s  r e f u s a l  t o  r e n t  t o  u n m a r r i e d  

c o u p l e s .  T h e  g o v e r n m e n t  v j . e w s  a c t s  o f  d i s c r i m i n a t i o n  a s  

i n d e p e n d e n t  s o c i a l  e v i l s  e v e n  i f  t h e  p r o s p e c t i v e  t e n a n t s  u l t i m a t e l y  

f i n d  h o u s i n g .  A l l o w i n g  h o u s i n g  d i s c r i m i n a t i o n  t h a t  d e g r a d e s  

i n d i v i d u a l s ,  a f f r o n t s  h u m a n  d i g n i t y ,  a n d  l i m i t s  o n e ' s  o p p o r t u n i t i e s  

r e s u l t s  i n  h a r m i n g  t h e  g o v e r n m e n t ' s  t r a n s a c t i o n a l  i n t e r e s t  i n  

p r e v e n t i n g  s u c h  d i s c r i m i n a t i o n .  U n d e r  F r a n k , t h i s  i n t e r e s t  w i l l



c l e a r l y  " s u f f e r  i f  a n  e x e m p t i o n  i s  q r a n c e d  t o  a c c o m m o d a t e  t h e  

r e l i g i o u s  p r a c t i c e  a t  I s s u e . "

T h e  d i s s e n t  a t t e m p t s  t o  p r o v e  t h a t  t h e  s t a t e  d o e s  n o t  

v i e w  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i . n  h o u s i n g  a s  a  p r e s s i n g  p r o b l e m  

b y  p o i n t i n g  t o  o t h e r  a r e a s  i n  w h i c h  t h e  s t a t e  i t s e i f  d i s c r i m i n a t e s  

b a s e d  o n  m a r i t a l  s t a t u s .  H o w e v e r ,  t h o s e  a r e a s  a r e  e a s i l y  

d i s t i n g u i s h e d .  T h e  g o v e r n m e n t ' s  i n t e r e s t  h e r e  i s  i n  s p e c i f i c a l l y  

e l i m i n a t i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g ,  r a t h e r  t h a n  

e l i m i n a t i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  g e n e r a l .  T h e r e f o r e ,  

t h e  o t h e r  p o l i c i e s  w h i c h  a l l o w  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  a r e  

i r r e l e v a n t  i n  d e t e r m i n i n g  w h e t h e r  t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  

e l i m i n a t i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g  i s  c o m p e l l i n g .

I n  t h e  e x a m p l e s  t h e  d i s s e n t  c i t e s ,  t r e a t i n g  m a r r i e d  

c o u p l e s  d i f f e r e n t l y  f r o m  u n m a r r i e d  c o u p l e s  i s  a r g u a b l y  n e c e s s a r y  

t o  a v o i d  f r a u d u l e n t  a v a i l m e n t  o f  b e n e f i t s  a v a i l a b l e  o n l y  t o  

s p o u s e s .  T h e  d i f f i c u l t y  o f  d i s c e r n i n g  w h o s e  b o n d s  a r e  g e n u i n e  a n d  

w h o s e  a r e  n o t  m a y  j u s t i f y  r e q u i r i n g  o f f i c i a l  c e r t i f i c a t i o n  o f  t h e  

b o n d s  v i a  a  m a r r i a g e  d o c u m e n t .  T h a t  p r o b l e m  i s  n o t  p r e s e n t  i n  

h o u s i n g  c a s e s :  a s  t h i s  c a s e  d e m o n s t r a t e s ,  i f  a n y t h i n g ,  a n

u n m a r r i e d  c o u p l e  w h o  w i s h  t o  l i v e  t o g e t h e r  a r e  a t  a  d i s a d v a n t a g e  

i f  t h e y  c l a i m  t o  b e  r o m a n t i c a l l y  i n v o l v e d .

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  a n y  b u r d e n  p l a c e d  o n  

S w a n n e r ' s  r e l i g i o n  b y  t h e  s t a t e  a n d  m u n i c i p a l  i n t e r e s t  i n  

e l i m i n a t i n g  d i s c r i m i n a t i o n  i n  h o u s i n g  f a l l ,  o n  h i s  c o n d u c t  a n d  n o t  

h i s  b e l i e f s .  H e r e ,  t h e  b u r d e n  o n  h i s  c o n d u c t  a f f e c t s  h i s  

c o m m e r c i a l  a c t i v i t i e s .  I n  U n i t e d  S t a t e s  v .  L e e , 4 5 5  U . S .  2 5 2



( 1 9 3 2 ) ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  s r a t e d  t h e  d i s t i n c t i o n

b e t w e e n  c o m m e r c i a l  a c t i v i t y  a n d  r e l i g i o u s  o b s e r v a n c e :

W h e n  f o l l o w e r s  o f  a p a r t i c u J . a r  s e c t  e n t e r  i n t o  

c o m m e r c i a l  a c t i v i t y  a s  a  m a t t e r  o f  c h o i c e ,  t h e  

l i m i t s  t h e y  a c c e p t  o n  t h e i r  o w n  c o n d u c t  a s  a 

m a t t e r  o f  c o n s c i e n c e  a n d  f a i t h ,  a r e  n o t  t o  b e  

s u p e r i m p o s e d  o n  t h e  s t a t u t o r y  s c h e m e s  w h i c h  

a r e  b i n d i n g  o n  o t h e r s  i n  t h a t  a c t i v i t y .

I d .  a t  2 6 1 .

S w a n n e r  c o m p l a i n s  t h a t  a p p l y i n g  t h e  a n t i - d i s c r i m i n a t i o n  

l a w s  t o  h i s  b u s i n e s s  a c t i v i t i e s  p r e s e n t s  h i m  w i t h  a  " H o b s o n ' s  

c h o i c e "  - -  t o  g i v e  u p  h i s  e c o n o m i c  l i v e l i h o o d  o r  a c t  i n  

c o n t r a d i c t i o n  t o  h i s  r e l i g i o u s  b e l i e f s .  A  s i m i l a r  a r g u m e n t  w a s  

a d v a n c e d  i n  S e w a r d  C h a p e l , w h e r e  S e w a r d  C h a p e l  a r g u e d  t h a t  a p p l y i n g  

t h e  c i t y  z o n i n g  o r d i n a n c e s  t o  p r o h i b i t  c o n s t r u c t i o n  o f  a  p a r o c h i a l  

s c h o o l  i m p e r m i s s i b l y  b u r d e n e d  t h e  c h a p e l ' s  f r e e  e x e r c i s e  r i g h t s .  

6 5 5  P .  2 d  a t  1 2 9 9 .  W e  c o n c l u d e d  t h a t  " t h e r e  h a s  b e e n  n o  s h o w i n g  o f  

a r e l i g i o u s  b e l i e f  w h i c h  v-e q u i r e s  m e m b e r s  o f  S e w a r d  C h a p e l  t o  

l o c a t e  i n  ( a  s p e c i f i c  p l a c e ] .  .  . . [ T ] h e  i n c o n v e n i e n c e  a n d

e c o n o m i c  b u r d e n  o f  w h i c h  S e w a r d  C h a p e l  n o w  c o m p l a i n s  i s  c a u s e d  

l a r g e l y  b y  t h e  c h o i c e  t o  b u i l d  i n  ( a  s p e c i f i c  p l a c e ] .  .  . "  I d .  a t

1 3 0 2  ( f o o t n o t e  o m i t t e d ) .

S w a n n e r  h a s  m a d e  n o  s h o w i n g  o f  a  r e l i g i o u s  b e l i e f  w h i c h  

r e q u i r e s  t h a t  h e  e n g a g e  i n  t h e  p r o p e r t y - r e n t a l  b u s i n e s s .  

A d d i t i o n a l l y ,  t h e  e c o n o m i c  b u r d e n ,  o r  " H o b s o n ' s  c h o i c e , "  o f  w h i c h  

h e  c o m p l a i n s , ,  i s  c a u s e d  b y  h i s  c h o i c e  t o  e n t e r  i n t o  a  c o m m e r c i a l  

a c t i v i t y  t h a t  i s  r e g u l a t e d  b y  a n t i - d i s c r i m i n a t i o n  l a w s .  S w a n n e r  

i s  v o l u n t a r i l y  e n g a g i n g  i n  p r o p e r t y  m a n a g e m e n t .  T h e  l a w  a n d  

o r d i n a n c e  . . e g u l a t e  u n l a w f u l  p r a c t i c e s  i n  t h e  r e n t a l  o f  r e a l



p r o p e r r y  a n d  p r o v i d e  r h a r  c h o s e  w h o  e n g a g e  i n  t h o s e  a c t i v i t i e s  

s h a l l  n o r  d i s c r i m i n a t e  o n  r h e  b a s i s  o f  r i  S a  1  s t a t u s .  S e e  

A S  1 8 . 3 0 . 2 4 0 ;  A M C  5 . 2 0 . 0 2 0 .  V o l u n t a r y  c o n u n e r c j. « * 1  a c t i v i t y  d o e s  n o t  

r e c e i v e  t h e  s a m e  s t a t u s  a c c o r d e d  t o  d i r e c t l y  r e l i g i o u s  a c t i v i t y .  

C f . F r a n k  v .  S t a t e . 6 0 4  ? . 2 d  a t  1 0 7  5  ( e x e m p t i n g  a n  . A t h a b a s c a n

I n d i a n  f r o m  s t a t e  h u n t i n g  r e g u l a t i o n s  " t o  p e r m i t  t h e  o b s e r v a n c e  o f  

t h e  a n c i e n t  t r a d i t i o n s  o f  t h e  A t h a b a s c a n s . " )

" A s  [ J a m e s ]  M a d  . s o n  s u m m a r i z e d  t h e  p o i n t ,  f r e e  e x e r o i s e  

s h o u l d  p r e v a i l  i n  e v e r ' /  c a s e  w h e r e  i t  d o e s  n o t  t r e s p a s s  o n  p r i v a t e  

r i g h t s  o r  t h e  p u b l i c  p e a c e . "  M i c h a e l  W .  M c C o n n e l l ,  F r e e  E x e r c i s e  

R e v i s i o n i s m  a n d  t h e  S m i t h  D e c i s i o n . 5 7  C h i .  L .  R e v .  1 1 0 9 ,  1 1 4 5

( 1 9 9 0 )  ( c i t a t i o n  o m i t t e d ) .  B e c a u s e  S w a n n e r ' s  r e l i g i o u s l y  i m p e l l e d  

a c t i o n s  t r e s p a s s  o n  t h e  p r i v a t e  r i g h t  o f  u n m a r r i e d  c o u p l e s  t o  n o t  

b e  u n f a i r l y  d i s c r i m i n a t e d  a g a i n s t  i n  h o u s i n g ,  h e  c a n n o t  b e  g r a n t e d  

a n  e x e m p t i o n  f r o m  t h e  h o u s i n g  a n t i - d i s c r i m i n a t i o n  l a w s .  T h e r e f o r e ,  

w e  c o n c l u d e  t h a t  e n f o r c e m e n t  o f  A J 4 C  5 . 2 0 . 0 2 0  a n d  A S  1 3 . 3 0 . 2 4 0  

a g a i n s t  S w a n n e r  d o e s  n o t  v i o l a t e  h i s  r i g h t  t o  f r e e  e x e r c i s e  o f  

r e l i g i o n  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .

D .  T h e  A E R C  D i d  N o t  D e p r i v e  S w a n n e r  o f  D u e  P r o c e s s  o f  L a w

1 .  A M C R  5 . 1 0 . 0 1 5 ( A )  i s  n o t  a n  u n c o n s t i t u t i o n a l  

d e l e g a t i o n  b v  t h e  A E R C .

A n c h o r a g e  M u n i c i p a l  C o d e  5 . 1 0 . 0 4 0  a u t h o r i z e s  t h e  A E R C :  

( a )  t o  h o l d  p u b l i c  h e a r i n g s ;  ( b )  t o  a d m i n i s t e r  o a t h s  a n d  i s s u e  

s u b p o e n a s ;  ( h )  t o  d e l e g a t e  t o  i t s  e x e c u t i v e  d i r e c t o r  a l l  p o w e r s  

a n d  d u t i e s  e x c e p t  t h e  p o w e r  t o  h o l d  h e a r i n g s  a n d  i s s u e  o r d e r s ;  a n d  

( i )  t o  a d o p t  p r o c e d u r a l  a n d  e v i d e n t i a r y  r u l e s  n e c e s s a r y  t o  f u l f i l l  

t h e  i n t e n t  o f  T i t l e  5 .  A M C  5 . 1 0 . 0 4 0 .  T h e  A E R C ' s  p o w e r  t o  " a d o p t
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p r o c e d u r a l  a n d  e v i d e n t i a r y  r u l e s "  i s  e f f e c t u a t e d  b v  p r o m u l g a t i n g

m u n i c i p a l  r e g u l a t i o n s .

A n c h o r a g e  M u n i c i p a l  C o d e  o f  R e g u l a t i o n s  ( A M C R )  p r o v i d e s

t h e  s c o p e  o f  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n .

T h e  h e a r i n g  e x a m i n e r  . . . s h a l l  r u l e  o n  t h e

a d m i s s i b i l i t y  o f  e v i d e n c e  a n d  o t h e r  p r o c e d u r a l  

m a t t e r s .  O n  a n y  q u e s t i o n  w h i c h  w o u l d  b e  

d e t e r m i n a t i v e  o f  t h e  j u r i s d i c t i o n  o f  t h e  

c o m m i s s i o n  o r  o f  t h e  c u l p a b i l i t y  o f  a n y  p a r t y ,

. h e  h e a r i n g  e x a m i n e r  . . . m a y  o n l y  m a k e

1 ^ c o m m e n d a t i o n s  t o  t h e  f u l l  c o m m i s s i o n .

A M C R  5 . 1 0 . 0 1 3 ( C ) ( 2 ) . 1 2  A d d i t i o n a l l y ,  " [ a ] 1 1  r e c o m m e n d a t i o n s  o f

t h e  h e a r i n g  e x a m i n e r  . . . s h a l l  b e  c o n s i s t e n t  w i t h  c o m m i s s i o n

d e c i s i o n s  a n d  r e g u l a t i o n s . "  A M C R  5 . 1 0 . 0 1 3 ( C ) ( 4 ) .

A M C R  5 . 1 0 . 0 1 5 ( A )  s t a t e s :

A f t e r  a  p a r t y  . . . r e c e i v e s  t h e  h e a r i n g

e x a m i n e r ' s  . .  .  p r o p o s e d  f i n d i n g s  o f  f a c t ,

c o n c l u s i o n s  o f  l a w  a n d  p r o p o s e d  o r d e r ,  t h a t  

p e r s o n  o r  h i s / h e r  r e p r e s e n t a t i v e  m a y ,  w i t h i n  

1 0  d a y s  o r  s u c h  o t h e r  t i m e  f i x e d  b y  t h e  c h a i r ,  

p r e s e n t  w r i t t e n  o b j e c t i o n s  t o  t h e  c o m m i s s i o n .

I f  n o  p a r t y  f i l e s  a n  o b j e c t i o n  w i t h i n  t e n  

d a y s ,  t h e  p r o p o s a l  s h a l l  b e c o m e  f i n a l .

S w a n n e r  c l a i m s  t h a t  A M C R  5 . 1 0 . 0 1 5 ( A )  d i r e c t l y  c o n f l i c t s  

w i t h  A M C R  5 . 1 0 . 0 1 3 ( C ) ( 2 )  b e c a u s e  " ( S e c t i o n ]  5 . 1 0 . 0 1 5  a p p e a r s  t o  

p e r m i t  t h e  c o m m i s s i o n  t o  a d o p t  t h e  h e a r i n g  e x a m i n e r ' s  

r e c o m m e n d a t i o n s  w i t h o u t  e v e r  c o n s i d e r i n g  i t s  c o n t e n t ,  r a t i o n a l e  o r  

r e c t i t u d e . "  H e  i n t e r p r e t s  A M C R  5 . 1 0 . 0 1 3 ( C ) ( 2 )  a s  a u t h o r i z i n g  o n l y  

" t h e  f u l l  c o m m i s s i o n "  t o  d e t e r m i n e  a  q u e s t i o n  w h i c h  i s

O n  F e b r u a r y  1 6 ,  1 9 9 3 ,  t h e  A E R C  r e p e a l e d  A M C R  5 . 1 0 . 0 1 3  a n d  

5 . 1 0 . 0 1 5 .  S e e  A M C R  5 . 6 0 . 0 0 3  ( F ) ,  5 . 6 0 . 0 1 2 ( C ) ,  ( D )  f o r  t h e  n e w  

r e g u l a t i o n s  r e p l a c i n g  t h e s e  s e c t i o n s .

W e  a p p l y  t h e  r e g u l a t i o n s  a s  t h e y  e x i s t e d  w h e n  S w a n n e r ' s  

c a s e  b e g a n  a t  t h e  a g e n c y  l e v e l .



d e t e r m i n a t i v e  o f  j u r i s d i c t i o n  o r  o f  t h e  c u l p a b i l i t y  o f  a p a r t y ;  

3 w a n n e r  a s s e r t s  t h a t  h i s  c u l p a b i l i t y  i n  h o u s i n g  d i s c r i m i n a t i o n  w a s  

a t  i s s u e .  H e  c o n t e n d s  t h a t  t h e  A E R C  a b d i c a t e d  i t s  r e s p o n s i b i l i t y  

b y  a d o p t i n g  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n ,  a n d ,  t h e r e f o r e ,  

t h e  A E R C  v i o l a t e d  A M C R  5 . 1 0 . 0 1 3 .

S w a n n e r  i s  c o r r e c t  t h a t  t h e  h e a r i n g  e x a m i n e r  d i d  n o t  h a v e  

t h e  a u t h o r i t y  t o  d e t e r m i n e  S w a n n e r ' s  c u l p a b i l i t y .  I n s t e a d  h e  h a d  

t h e  a u t h o r i t y  t o  m a k e  a  r e c o m m e n d a t i o n ,  w h i c h  i s  e x a c t l y _ w h a t  h e  

d i d .  H e a r i n g  E x a m i n e r  L a n d a u  m a d e  a  r e c o m m e n d a t i o n  t o  t h e  A E R C  a n d  

t h e  A E R C  d e c i d e d  t o  a d o p t  i t .  T h e r e f o r e ,  n o  c o n f l i c t  e x i s t s  

b e t w e e n  A M C R  5 . 1 0 . 0 1 3 ( C ) ( 2 )  a n d  A M C R  5 . 1 0 . 0 1 5 ( A ) ,  a n d  t h e  A E R C  

f o l l o w e d  i t s  o w n  r e g u l a t i o n s  i n  a d o p t i n g  t h e  h e a r i n g  e x a m i n e r ' s  

r e c o m m e n d a t i o n . 13

2  .  T h e  r e g u l a t i o n s  d o  n o t  r e q u i r e  a n  i n d e p e n d e n t  r e v i e w  

b y  t h e  A E R C .

S w a n n e r  f i n d s  f a u l t  w i t h  t h i s  p r o c e s s  a n d  c o m p l a i n s  t h a t  

t h e  A E R C ’ s  r e g u l a t i o n s  d o  n o t  g r a n t  i t  a u t h o r i t y  t o  a p p r o v e  a 

h e a r i n g  e x a m i n e r ' s  d e c i s i o n  w i t h o u t  c o n d u c t i n g  a n  i n d e p e n d e n t  

r e v i e w .  N o  r u l e  o f  p r o c e d u r e  p r o v i d e s  t h a t  t h e  A E R C  m u s t  

i n d e p e n d e n t l y  r e v i e w  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n s .  

A M C R  1 5 . 1 0 . 0 1 5 ( B )  e x p r e s s l y  p r o v i d e s  f o r  t h e  A E R C ' s  r e v i e w  o f  t h e  

h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n s  a f t e r  a  p a r t y  t i m e l y  f i l e s  a n

W h e r e  a n  a g e n c y  i n t e r p r e t s  i t s  o w n  r e g u l a t i o n s ,  a  

d e f e r e n t i a l  s t a n d a r d  o f  r e v i e w  p r o p e r l y  r e c o g n i z e s  t h a t  t h e  a g e n c y  

i s  b e s t  a b l e  t o  d i s c e r n  i t s  i n t e n t  i n  p r o m u l g a t i n g  t h e  r e g u l a t i o n  

a t  i s s u e .  R o s e  v .  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m ' n , 6 4 7  P .  2 d  1 5 4 ,  

1 6 1  ( A l a s k a  1 9 8 2 )  ( c i t i n g  K e n n e t h  C .  D a v i s ,  A d m i n i s t r a t i v e  L a w  

T r e a t i s e  §  7 . 2 2 ,  a t  . 1 0 5 - 0 8  ( 2 d  e d .  1 9 7 9 ) ) .
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o o j e c t i o n .  S w a n n e r  d i d  n o t  f i i e  a n  c o j e c t i o n ;  t h e r e f o r e ,  t h e  

r e g u l a t i o n s  r e q u i r e d  n o  i n d e p e n d e n t  r e v i e w  b y  c h e  A E R C .

3 .  D u e  p r o c e s s  d i d  n o t  r e q u i r e  t h a n  t h e  A E R C  

p e r s o n a l l y  n o t i f y  S w a n n e r  t h a t  i t  w o u l d

a d o p t  t h e  h e a r i n g  e x a m i n e r  1 s

r e c c m m e n d a t i c n  a b s e n t  a n  o b j e c t i o n  w i t h i n  

t e n  d a y s .

S w a n n e r  c l a i m s  t h e  A E R C ' s  a d o p t i o n  o f  t h e  h e a r i n g  

e x a m i n e r ' s  r e c o m m e n d a t i o n  v i o l a t e d  h i s  c o n s t i t u t i o n a l  r i g h t  t o  d u e  

p r o c e s s  o f  l a w .  B o t h  t h e  A l a s k a  a n d  U n i t e d  S t a t e s  C o n s t i t u t i o n s  

p r o v i d e  t h a t  a  p e r s o n  s h a l l  n o t  b e  d e p r i v e d  o f  " l i f e ,  l i b e r t y ,  o r  

p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  L a w . "  A l a s k a  C o n s t . ,  A r t .  1 ,  §

7 ;  U . S .  C o n s t ,  a m e n d .  X I V ,  5  I ) u e  p r o c e s s  r e q u i r e s  ' t h a t

d e p r i v a t i o n  o f  l i f e ,  l i b e r t y  o r  p r o p e r t y  b y  a d j u d i c a t i o n  b e

p r o c e e d e d  b y  n o t i c e  . . . a p p r o p r i a t e  t o  t h e  n a t u r e  o f  t h e  c a s e . ' "  

W i c k e r s h a m  v .  S t a t e  C o m .  F i s h e r i e s  E n t r y  C o m m ' n ,  6 8 0  P . 2 d  1 1 3 5 ,

1 1 4 4  ( A l a s k a  1 9 8 4 )  ( q u o t i n g  . M u l l a n e  v .  C e n t r a l  H a n o v e r  3 a n k  a n d  

T r u s t  C o .  . 2 2 9  U . S .  3 0 6 ,  3 1 3  ( 1 9 5 0 ) ) .  T h i s  c o u r t  h e l d  ” [ a ] n

e l e m e n t a r y  a n d  f u n d a m e n t a l  r e q u i r e m e n t  o f  d u e  p r o c e s s  i n  a n y

p r o c e e d i n g  w h i c h  i s  t o  b e  a c c o r d e d  f i n a l i t y  i s  n o t i c e  r e a s o n a b l y  

c a l c u l a t e d ,  u n d e r  a l l  t h e  c i r c u m s t a n c e s ,  t o  a p p r i s e  i n t e r e s t e d  

p a r t i e s  o f  t h e  p e n d e n c y  o f  t h e  a c t i o n . "  A q u c h a k  v .  M o n t g o m e r y  

W a r d  C o . .  I n c . . 5 2 0  P . 2 d  1 3 5 2 ,  1 3 5 6  ( A l a s k a  1 9 7 4 )  ( a d o p t i n g

M u l l a n e  l a n g u a g e  f o r  a n a l y s i s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n ) .

S w a n n e r  s t a t e s  t h a t  h e  d i d  n o t  r e c e i v e  n o t i c e  t h a t  h i s  

f a i l u r e  t o  o b j e c t  t o  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d e d  d e c i s i o n  

w o u l d  r e s u l t  i n  t h e  A E R C  m a k i n g  t h e  d e c i s i o n  f i n a l .  H e  c l a i m s  

t h a t  h e  b e c a m e  a w a r e  o f  t h e  A E R C ' s  i n t e n t  t o  a p p r o v e  t h e  h e a r i n g
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e x a m i n e r ' s  r e c o m m e n d e d  d e c i s i o n  t h e  d a y  a f t e r  o b j e c t i o n s  t o  t h e  

p r o p o s e d  o r d e r  w e r e  d u e ,  w h e n  t h e  A E R C  i s s u e d  a  m e m o r a n d u m  s t a t i n g  

t h e  p r o p o s e d  o r d e r  b e c a m e  f i n a l .  T h e r e f o r e ,  h e  c l a i m s  h e  w a s  n o t  

g i v e n  " n o t i c e  r e a s o n a b l y  c a l c u l a t e d ,  u n d e r  a l l  t h e  c i r c u m s t a n c e s ,  

t o  a p p r i s e  ( h i m )  o f  t h e  p e n d e n c y  o f  t h e  a c t i o n ,  a s  r e q u i r e d  b y  

A l a s k a  l a w . "

S w a n n e r  c a n n o t  c l a i m  t h a t  h e  w a s  u n a w a r e  o f  t h e  p e n d e n c y  

o f  t h i s  a c t i o n .  T h e  a c t u a l  h e a r i n g  i n  t h i s  m a t t e r  o c c u r r e d  o n  

O c t o b e r  9  a n d  1 1 ,  1 9 9 0 ,  a n d  S w a n n e r  p a r t i c i p a t e d  i n  s e v e n  m o n t h s  

o f  f o r m a l  p r e - h e a r i n g  p r o c e d u r e s  a n d  d i s c o v e r y .  S w a n n e r  w a s  

c l e a r l y  a w a r e  o f  t h e  " p e n d e n c v  o f  t h i s  a c t i o n . "  M o r e o v e r ,  A M C R  

5 . 1 0 . 0 1 5  w a s  r e a d i l y  a v a i l a b l e  _ o  S w a n n e r  a n d  t h e  p u b l i c  f r o m  b o t h  

t h e  A E R C  a n d  t h e  S t a t e  L a w  L i b r a r y .  A c c o r d i n g l y ,  t h e  A E R C  d i d  n o t  

d e n y  S w a n n e r  d u e  p r o c e s s .

I I I .  C O N C L U S I O N

W e  h o l d  t h a t  S w a n n e r  i m p e r m i s s i b l y  d i s c r i m i n a t e d  a g a i n s t  

B o w l e s ,  H a r p e r ,  a n d  M o o s e  b e c a u s e  h e  w o u l d  n o t  r e n t  t o  t h e m  b a s e d  

o n  t h e i r  m a r i t a l  s t a t u s .  T h e  F r e e  E x e r c i s e  C l a u s e  o f  t h e  U n i t e d  

S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s  d o  n o t  p e r m i t  S w a n n e r  t o  d i s o b e y  

t h e  s t a t e  a n d  m u n i c i p a l  a n t i - d i s c r i m i n a t i o n  l a w s  b y  e n t i t l i n g  h i m  

t o  a n  e x e m p t i o n .  T h  A E R C  d i d  n o t  d e n y  S w a n n e r  h i s  r i g h t  t o  d u e  

p r o c e s s  b y  f o l l o w i n g  i t s  p r o c e d u r a l  r e g u l a t i o n s .

T h e  A E R C ' s  f i n a l  o r d e r  a n d  t h e  s u p e r i o r  c o u r t ' s  o p i n i o n  

a r e  A F F I R M E D .



M O O R E ,  C h i e f  J u s t i c e ,  d i s s e n c i n g .

A r t i c l e  I ,  s e c t i o n  4  o f  t h e  A l a s k a  C o n s t i t u t i o n  d e c l a r e s  

t h a t  " [ n ] o  l a w  s h a l l  b e  m a d e  r e s p e c t i n g  a n  e s t a b l i s h m e n t  o f  

r e l i g i o n ,  o r  p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  t h e r e o f . "  A s  t h e  

m a j o r i t y  c o r r e c t l y  r e c o g n i z e s ,  t h i s  p r o v i s i o n  m a y  p r o v i d e  g r e a t e r  

p r o t e c t i o n  o f  f r e e  e x e r c i s e  r i g h t s  t h a n  i s  n o w  p r o v i d e d  u n d e r  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n .  O p i n i o n  a t  1 2 - 1 3 .  A c c o r d i n g l y ,  w h i l e  

t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  a d o p t e d  a  n e w  t e s t  t o " a n a l y z e  

f r e e  e x e r c i s e  c l a i m s  s u c h  a s  t h e  o n e  a t  i s s u e  h e r e , 1 t h e  m a j o r i t y  

a g r e e s  t h a t  w e  w i l l  c o n t i n u e  t o  a p p l y  t h e  c o m p e l l i n g  i n t e r e s t  t e s t  

i n  i n t e r p r e t i n g  t h e  f r e e  e x e r c i s e  c l a u s e  o f  t h e  A l a s k a  

C o n s t i t u t i o n .  O p i n i o n  a t  1 3 .

O u r  d e c i s i o n  i n  F r a n k  v .  S t a t e . 6 0 4  P .  2 d  1 0 6 8  ( A l a s k a  

1 9 7 9 ) ,  s e t s  f o r t h  t h e  f r a m e w o r k  f r o m  w h i c h  w e  m u s t  d e t e r m i n e  

w h e t h e r  A M C  5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  v i o l a t e  S w a n n e r 1 s  r i g h t  t o  

t h e  f r e e  e x e r c i s e  o f  h i s  r e l i g i o n .  A s  w e  s t a t e d  i n  F r a n k . " ( n ] o  

v a l u e  h a s  a  h i g h e r  p l a c e  i n  o u r  c o n s t i t u t i o n a l  s y s t e m  o f  

g o v e r n m e n t  t h a n  t h a t  o f  r e l i g i o u s  f r e e d o m . "  6 0 4  P .  2 d  a t  1 0 7 0 .  

F o r  t h i s  r e a s o n ,  a  f a c i a l l y  n e u t r a l  s t a t u t e  o r  o r d i n a n c e  w h i c h  

i n t e r f e r e s  w i t h  r e l i g i o u s - b a s e d  c o n d u c t  m u s t  b e  j u s t i f i e d  b y  a  

c o m p e l l i n g  s t a t e  i n t e r e s t .  I d .  A b s e n t  s u c h  a n  i n t e r e s t ,  o u r  

c o n s t i t u t i o n  r e q u i r e s  a n  e x e m p t i o n  f r o m  t h e  l a w s  a t  i s s u e  t o  

a c c o m m o d a t e  r e l i g i o u s  p r a c t i c e s .  I d .  a t  1 0 7 0 - 7 1 .

S e e  E m p l o y m e n t  D i v . , D e p ' t  o f  H u m a n  R e s o u r c e s  v .  S m i t h , 

4 9 4  U . S .  8 7 2 ,  8 8 4 - 9 0  ( 1 9 9 0 ) .
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T h e  m a j o r i t y  a c k n o w l e d g e s  t h a t  S w a n n e r ' s  a c t i o n s  f a l l  

w i t h i n  t h e  a m b i t  o f  t h e  f r e e  e x e r c i s e  c l a u s e .  S w a n n e r  h a s  s h o w n  

t h a t  h i s  r e f u s a l  t o  r e n t  a p a r t m e n t s  t o  u n m a r r i e d  i n d i v i d u a l s  w h o  

p l a n  t o  l i v e  w i t h  a  m e m b e r  o f  t h e  o p p o s i t e  s e x  i s  b a s e d  o n  h i s  

C h r i s t i a n  f a i t h ,  w h i c h  s t r i c t l y  p r o s c r i b e s  s u c h  c o h a b i t a t i o n .  N o  

o n e  q u e s t i o n s  t h e  s i n c e r i t y  o f  h i s  r e l i g i o u s  b e l i e f  t h a t  h e  

f a c i l i t a t e s  a  s i n  b y  r e n t i n g  t o  u n m a r r i e d  i n d i v i d u a l s  s u c h  a s  t h e  

c o m p l a i n a n t s  i n  t h i s  c a s e .  S e e  O p i n i o n  a t  1 5 - 1 6 .  F o r  t h i s  

r e a s o n ,  S w a n n e r ' s  r e l i g i o u s l y  i m p e l l e d  c o n d u c t  m u s t  b e  p r o t e c t e d  

u n d e r  A l a s k a  l a w  u n l e s s  t h e  A E R C  c a n  s h o w  t h a t  t h e  c o n d u c t  p o s e s  

" s o m e  s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  p e a c e  o r  o r d e r , "  o r  

t h a t  t h e r e  e x i s t  c o m p e t i n g  g o v e r n m e n t a l  i n t e r e s t s  " o f  t h e  h i g h e s t  

o r d e r "  w h i c h  a r e  n o t  o t h e r w i s e  s e r v e d  w i t h o u t  l i m i t i n g  S w a n n e r 1 s  

c o n d u c t .  F r a n k . 6 0 4  P . 2 d  a t  1 0 7 0  ( c i t i n g  W i s c o n s i n  v .  Y o d e r . 4 0 6  

U . S .  2 0 5 ,  2 1 5  ( 1 9 7 2 )  a n d  S h e r b e r t  v .  V e r n e r , 3 7 4  U . S .  3 9 8 ,  4 0 3

( 1 9 6 3 ) ) ;  S e w a r d  C h a p e l .  I n c .  v .  C i t y  o f  S e w a r d . 6 5 5  P . 2 d  1 2 9 3 ,  

1 3 0 1  n . 3 3  ( A l a s k a  1 9 8 2 ) .  I  d o  n o t  b e l i e v e  t h e  A E R C  h a s  m e t  i t s  

b u r d e n  i n  t h i s  c a s e .  I  w o u l d  t h e r e f o r e  g r a n t  S w a n n e r  a n  e x e m p t i o n  

t o  a c c o m m o d a t e  h i s  r e l i g i o u s  b e l i e f s .

F i r s t ,  I  n o t e  t h a t  i n  d e t e r m i n i n g  t h a t  c h e  g o v e r n m e n t a l  

i n t e r e s t  i n  t h i s  c a s e  i s  " o f  t h e  h i g h e s t  o r d e r , "  t h e  m a j o r i t y  

a n n o u n c e s  a n  e n t i r e l y  n e w  a n d  u n n e c e s s a r y  t e s t  e x a m i n i n g  t h e  

s t a t e ' s  " t r a n s a c t i o n a l "  a n d  " d e r i v a t i v e "  i n t e r e s t s .  O p i n i o n  a t  

1 6 - 1 7 .  U n d e r  t h i s  a n a l y s i s ,  t h e  m a j o r i t y  c o n c l u d e s  t h a t  t h e  s t a t e  

h a s  a  t r a n s a c t i o n a l ,  o r  p e r  s e ,  i n t e r e s t ,  i n  p r e v e n t i n g  " i n d i v i d u a l  

a c t s  o f  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  c h a r a c t e r i s t i c s "  w h i c h



o v e r r i d e s  S w a n n e r ' s  f r e e  e x e r c i s e  r i g h t s  i n  t h i s  c a s e .  B e c a u s e  

t h e  i n t e r e s t  i s  " t r a n s a c t i o n a l , "  t h e  m a j o r i t y  c o n c l u d e s  t h a t  n o  

e v i d e n t i a r y  b a s i s  i s  r e q u i r e d  t o  s h o w  t h a t  r e n t a l  h o u s i n g  f o r  

u n m a r r i e d  c o u p l e s  h a s  b e c o m e  s c a r c e .  H o w e v e r ,  b e f o r e  t h e  c o u r t  

w o u l d  e n f o r c e  t h e  s t a t e ' s  " d e r i v a t i v e "  i n t e r e s t  i n  " e n s u r i n g  

a c c e s s  t o  h o u s i n g  f o r  e v e r y o n e , "  t h e  A E R C  a p p a r e n t l y  w o u l d  h a v e  t o  

m a k e  a n  e v i d e n t i a r y  s h o w i n g  t h a t  c o h a b i t a t i n g  c o u p l e s  h a v e  

e x p e r i e n c e d  h a r d s h i p  i n  f i n d i n g  a v a i l a b l e  h o u s i n g ,  i . e . , t h a t  

S w a n n e r ' s  c o n d u c t  p o s e s  a  " s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  

p e a c e  o r  o r d e r . "  F r a n k , 6 0 4  P . 2 d  a t  1 0 7 0 .

I n  m y  o p i n i o n ,  t h i s  a m o r p h o u s  a n a l y s i s  o f  t h e  s t a t e ' s  

i n t e r e s t s  u l t i m a t e l y  w i l l  p r o v e  t o  b e  u s e l e s s  i n  r e s o l v i n g  f u t u r e  

f r e e  e x e r c i s e  c a s e s .  E v e n  i n  t h i s  c a s e ,  I  d o  n o t  b e l i e v e  i t  

p r o v i d e s  a  u s e f u l  d i s t i n c t i o n  o f  t h e  i n t e r e s t s  a t  i s s u e .  F o r  

e x a m p l e ,  t h e  m a j o r i t y  d e t e r m i n e s  t h a t  t h e  s t a t e  h a s  a p e r  s e  

o b j e c t i o n  t o  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g  w h i c h  

o v e r c o m e s  S w a n n e r * s  f r e e  e x e r c i s e  r i g h t s .  T h e  m a j o r i t y  d e f i n e s  

t h i s  i n t e r e s t  a s  t h a t  i n  " p r e v e n t i n g  a c t s  o f  d i s c r i m i n a t i o n  b a s e d

*. i

o n  i r r e l e v a n t  c h a r a c t e r i s t i c s . "  O p i n i o n  a t  1 7 .  S u c h  a n  

a r t i c u l a t i o n  o f  t h e  s t a t e ' s  i n t e r e s t  p o s e s  m y r i a d  q u e s t i o n s .  W h o  

i s  t o  d e t e r m i n e  w h a t  i s  a n  " i r r e l e v a n t "  c h a r a c t e r i s t i c ?  

O b v i o u s l y ,  m a r i t a l  s t a t u s  i s  n o t  " i r r e l e v a n t "  t o  S w a n n e r .  I t  i s  

c e n t r a l  t o  t h e  q u e s t i o n  w h e t h e r  h e  w i l l  b e  c o m m i t t i n g  a  s i n  u n d e r  

t h e  d i c t a t e s  o f  h i s  r e l i g i o n .  I s  t h e  l e g i s l a t i v e  b r a n c h  t h e  f i n a l  

a r b i t e r  o f  r e l e v a n c y  o r  i r r e l e v a n c y ?  F u r t h e r ,  t h e  d i s c r i m i n a t i o n  

a t  i s s u e  h e r e  i s  n o t  b a s e d  o n  i n n a t e  " c h a r a c t e r i s t i c s "  b u t  r a t h e r

-28- 4 0 4 9



o n  t h e  c o n d u c t  o f  p o t e n t i a l  t e n a n t s .  W h i l e  t n i s  c o n d u c t  i s  w o r t h v  

o f  s o m e  p r o t e c t i o n ,  i t  d o e s  n o t  w a r r a n t  t h e  s a m e  c o n s t i t u t i o n a l  

p r o t e c t i o n  g i v e n  t o  r e l i g i o u s l y  c o m p e l l e d  c o n d u c t .  I  a m  n o t  

w i l l i n g  t o  p l a c e  t h e  r i g h t  t o  t o n a b i t a t e  o n  t h e  s a m e  

c o n s t i t u t i o n a l  l e v e l  a s  t h e  r i g h t  t o  f r e e d o m  f r o m  d i s c r i m i n a t i o n  

b a s e d  o n  e i t h e r  i n n a t e  c h a r a c t e r i s t i c s  - -  s u c h  a s  r a c e  o r  g e n d e r  -  

-  o r  c o n s t i t u t i o n a l l y  p r o t e c t e d  b e l i e f ,  s u c h  a s  f r e e d o m  o f  

r e l i g i o n .

I n  a d d i t i o n ,  i t  r e m a i n s  u n c l e a r  t o  m e  h o w  t h e  s t a t e ' s  

" d e r i v a t i v e "  i n t e r e s t s  a r e  t o  b e  i d e n t i f i e d .  H e r e ,  t h a t  i n t e r e s t  

i s  d e f i n e d  w i t h  l i t t l e  e x p l a n a t i o n  a s  b e i n g  t h e  s t a t e ' s  i n t e r e s t  

i n  " p r o v i d i n g  a c c e s s  t o  h o u s i n g  f o r  a l l . "  O p i n i o n  a t  1 7 .  O o e s  

t h i s  m e a n  t h e  s t a t e  h a s  n o  o e r  s e  o b j e c t i o n  t o  t h e  f a c t  t h a t  s o m e  

i n d i v i d u a l s  m a y  h a v e  l i m i t e d  a c c e s s  t o  h o u s i n g ?  I n  F r a n k . c o u l d  

i t  n o t  b e  s a i d  t h a t  t h e  s t a t e  h a d  a o e r  s e  i n t e r e s t  i n  e n f o r c i n g  

i t s  h u n t i n g  r e g u l a t i o n s ?

I n  F r a n k , t h i s  c o u r t  s e t  f o r t h  a  w o r k a b l e  a n d  s u f f i c i e n t  

g u i d e  t o  d e t e r m i n e  w h e t h e r  a g o v e r n m e n t a l  i n t e r e s t  i s  s u f f i c i e n t l y  

c o m p e l l i n g  t o  o v e r c o m e  a n  i n d i v i d u a l ' s  f r e e  e x e r c i s e  r i g h t s .  5 0 4  

P . 2 d  a t  1 0 7 0 .  I t  s e e m s  t o  m e  t h a t  t h e  m a j o r i t y ' s  e f f o r t  t o  e x p a n d  

t h i s  a n a l y s i s  a d d s  l i t t l e  t o  t h e  a c t u a l  a n a l y s i s  o f  i n t e r e s t s  a t  

s t a k e .  T o  t h e  c o n t r a r y ,  I  s e e  t h a  m a j o r i t y ' s  e x p a n s i o n  o f  F r a n k  

a s  l i t t l e  m o r e  t h a n  a  s t r a i n e d  e f f o r t  t o  d i s t i n g u i s h  F r a n k  f r o m  

t h e  p r e s e n t  s i t u a t i o n  w h e n  s u c h  a d i s t i n c t i o n  i s  n o t  l o g i c a l l y  

j u s t i f i e d .  I n  t h i s  e f f o r t ,  t h e  m a j o r i t y  t o t a l l y  i g n o r e s  t h e  

r e c o r d  i n  t h i s  c a s e ,  a n d  i t  e n g a g e s  i n  a  g a m e ,  w h e r e  t h e



" t r a n s a c t i o n a l "  o r  " d e r i v a t i v e "  l a b e l  a t t a c h e d  t o  a n y  g i v e n  s t a t e  

i n t e r e s t  p r e d e t e r m i n e s  t h e  o u t c o m e  o f  t h e  c a s e .

T h e r e  i s  n o  g o v e r n m e n t a l  i n t e r e s t  " o f  t h e  h i g h e s t  o r d e r "

t o  j u s t i f y  t h e  b u r d e n  o n  S w a n n e r ' s  f u n d a m e n t a l  r i g h t s .

E v e n  a p p l y i n g  t h e  f r a m e w o r k  a n n o u n c e d  b y  t h e  c o u r t  i n  

a n a l y z i n g  w h e t h e r  t h e  s t a t e ' s  i n t e r e s t  i s  " o f  t h e  h i g h e s t  o r d e r , "  

I  c a n n o t  a g r e e  w i t h  t h e  c o u r t ' s  r e a s o n i n g  a n d  r e s u l t i n g  d e c i s i o n .  

I n  e s s e n c e ,  t h e  m a j o r i t y ' s  c o n c l u s i o n  i s  t h a t  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  c o n s t i t u t e s  s u c h  a n  a f f r o n t  t o  h u m a n  d i g n i t y  t h a t  

t h e  s t a t e  h a s  a  o e r  s e  o b l i g a t i o n  " o f  t h e  h i g h e s t  o r d e r "  t o  

p r e v e n t  i t .  B a s e d  o n  m y  a n a l y s i s  o f  f r e e  e x e r c i s e  j u r i s p r u d e n c e  

a n d  t h e  i s s u e s  s u r r o u n d i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n ,  I  c a n n o t  

c o n c l u d e  t h a t  e r a d i c a t i o n  o f  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  t h e  

r e n t a l  h o u s i n g  i n d u s t r y  c o n s t i t u t e s  a  g o v e r n m e n t a l  i n t e r e s t  o f  

s u c h  h i g h  o r d e r  a s  t o  j u s t i f y  b u r d e n i n g  S w a n n e r ' s  f u n d a m e n t a l  

c o n s t i t u t i o n a l  r i g h t s . 2

T h e r e  c a n  b e  n o  q u e s t i o n  t h a t  t h e  s t a t e  h a s  a  c o m p e l l i n g  

i n t e r e s t  i n  e r a d i c a t i n g  d i s c r i m i n a t i o n  a g a i n s t  c e r t a i n

S i g n i f i c a n t l y ,  t h e  m a j o r i t y  c i t e s  n o  c a s e s  t o  s u p p o r t  t h e  

p r o p o s i t i o n  t h a t  t h e  s t a t e  h a s  a  c o m p e l l i n g  i n t e r e s t  i n  e r a d i c a t i n g  

m a r i t a l  s t a t u s  d i s c r i m i n a t i o n ,  p a r t i c u l a r l y  w h e n  t h e  d i s c r i m i n a t i o n  

a t  i s s u e  m u s t  b e  b a l a n c e d  a g a i n s t  i n t e r e s t s  o f  c o n s t i t u t i o n a l  

m a g n i t u d e .  B o t h  L o o m i s  E l e c .  P r o t e c t i o n .  I n c .  v .  S c h a e f e r , 5 4 9  

P .  2 d  1 3 4 1  ( A l a s k a  1 9 7 6 ) ,  a n d  H o t e l .  M o t e l .  R e s t a u r a n t ,  C o n s t r .  C a m p  

E m p l o y e e s  a n d  B a r t e n d e r s  U n i o n  L o c a l  8 7 9  v .  T h o m a s . 5 5 1  P . 2 d  9 4 2  

( A l a s k a  1 9 7 6 ) ,  c i t e  t h e  g e n e r a l  p u r p o s e  s t a t e m e n t  o f  A S  1 8 . 8 0 . 2 0 0 ;  

h o w e v e r ,  n e i t h e r  c a s e  d o e s  s o  t o  e s t a b l i s h  t h e  e x i s t e n c e  o f  a  

c o m p e l l i n g  s t a t e  i n t e r e s t .  B o t h  c a s e s  i n v o l v e d  g e n d e r

d i s c r i m i n a t i o n ,  t h e  e r a d i c a t i o n  o f  w h i c h  h a s  b e e n  h e l d  t o  b e  a  

c o m p e l l i n g  i n t e r e s t ,  a s  I  d i s c u s s  i n f r a . N e i t h e r  c a s e  i s  

a p p l i c a b l e  t o  t h e  i n s t a n t  c a s e ,  w h e r e  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  

i s  i n v o l v e d  a n d  w h e r e  t h e  d i s c r i m i n a t i n g  p a r t y  i s  a s s e r t i n g  a  c o r e  

c o n s t i t u t i o n a l  f r e e d o m .

- 3 0 - 4 0 4 9



h i s t o r i c a l L y  d i s a d v a n t a g e d  g r o u p s .  S e e , e . g . . D o b  J o n e s

V n i v e r s i t v  v .  U n i t e d  S t a t e s , 1 6 1  U . S .  5 7 4 ,  5 9 3 - 9 5  ( 1 5 8 3 )  ( r a c i a l

d i s c r i m i n a t i o n ) ;  R o b e r t s  v .  u n i t e d  S t a t e s  J a v c e e s . 4 6 3  U . S .  6 0 9 ,  

5 2 5  ( 1 9 8 4 )  ( g e n d e r  d i s c r i m i n a t i o n ) .  T h i s  c o m p e l l i n g  i n t e r e s t  h a s  

b e e n  f o u n d  t o  e x i s t  b a s e d  o n  a  d e t e r m i n a t i o n  c h a t  t h e  

d i s c r i m i n a t i o n  a t  i s s u e  i s  s o  i n v i d i o u s  t o  p e r s o n a l  d i g n i t y  a n d  t o  

o u r  c o n c e p t  o f  f a i r  t r e a t m e n t  a s  t o  w a r r a n t  s t r i c t  p r o t e c t i o n .  

T h e r e  i s  n o  q u e s t i o n  t h a t  S w a n n e r ' s  r i g h t  t o  f r e e l y  e x e r c i s e  h i s  

r e l i g i o n  c o u l d  a n d  s h o u l d  b e  b u r d e n e d  i f  h e  e n g a g e d  i n  s u c h  

d i s c r i m i n a t i o n  a s  a  r e s u l t  o f  h i s  r e l i g i o u s  b e l i e f s .

T h i s  f a c t  d o e s  n o t  m e a n ,  h o w e v e r ,  t h a t  e v e r y  f o r m  o f  

d i s c r i m i n a t i o n  i s  e q u a l l y  i n v i d i o u s  o r  t h a t  t h e  s t a t e ' s  i n t e r e s t  

i n  p r e v e n t i n g  i t  n e c e s s a r i l y  o u t w e i g h s  f u n d a m e n t a l  c o n s t i t u t i o n a l  

r i g h t s .  R a t h e r ,  t h e  c a s e s  w h i c h  h a v e  u p h e l d  a n  i m p o s i t i o n  o n  f r e e  

e x e r c i s e  h a v e  a r t i c u l a t e d  c e r t a i n  s p e c i f i c  r e a s o n s  t h a t  s o m e  f o r m s  

o f  d i s c r i m i n a t i o n  a r e  o f  p a r t i c u l a r  g o v e r n m e n t a l  i n t e r e s t  a n d  

d e s e r v i n g  o f  h e i g h t e n e d  j u d i c i a l  s c r u t i n y .  I n  B o b  J o n e s  

U n i v e r s i t y  v .  U n i t e d  S t a t e s . 4 6 1  U . S .  5 7 4  ( 1 9 8 3 ) ,  f o r  e x a m p l e ,  t h e  

S u p r e m e  C o u r t  r e f u s e d  t o  g r a n t  t a x - e x e m p t  s t a t u s  t o  s c h o o l s  t h a t  

m a i n t a i n e d  r a c i a l l y  d i s c r i m i n a t o r y  p o l i c i e s  u n d e r  t h e i r  

i n t e r p r e t a t i o n  o f  t h e  B i b l e .  I n  d o i n g  s o ,  t h e  C o u r t  d i s c u s s e d  

t h i s  n a t i o n ' s  l o n g  h i s t o r y  o f  o f f i c i a l l y  s a n c t i o n e d  r a c i a l  

s e g r e g a t i o n  a n d  d i s c r i m i n a t i o n  i n  e d u c a t i o n .  I t  f u r t h e r  n o t e d  

t h a t ,  s i n c e  t h e  l a t e  1 9 5 0 s ,  e v e r y  p r o n o u n c e m e n t  o f  t h e  S u p r e m e  

C o u r t  a n d  m y r i a d  A c t s  o f  C o n g r e s s ,  a n d  E x e c u t i v e  O r d e r s  a t t e s t e d  t o  

a  n a t i o n a l  p o l i c y  p r o h i b i t i n g  s u c h  d i s c - ' m i n a t i o n . I d .  a t  5 9 4 -



9 5 ,  6 0 4  .  I t  t h e r e f o r e  c o n c l u d e d  t h a t  " [ t ] h e r e  c a n  n o  l o n g e r  b e

a n y  d o u b t  t h a t  r a c i a l  d i s c r i m i n a t i o n  i n  e d u c a t i o n  v i o l a t e s  d e e p l y  

a n d  w i d e l y  a c c e p t e d  v i e w s  o f  e l e m e n t a r y  j u s t i c e . "  I d . a t  5 9 2 .  

A c c o r d i n g l y ,  t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  e r a d i c a t i n g  r a c i a l  

d i s c r i m i n a t i o n  i n  e d u c a t i o n  w a s  f o u n d  t o  b e  c o m p e l l i n g .

S i m i l a r l y ,  i n  R o b e r t s  v .  U n i t e d  S t a t e s  J a v c e e s . 4 6 8  U . S .  

6 0 9  ( 1 9 8 4 ) ,  t h e  S u p r e m e  C o u r t  d e c l a r e d  t h a t  t h e  s t a t e ' s  c o m p e l l i n g

i n t e r e s t  i n  e r a d i c a t i n g  d i s c r i m i n a t i o n  a g a i n s t  i t s  f e m a l e  c i t i z e n s

j u s t i f i e d  a n y  m i n i m a l  i n t e r f e r e n c e  w i t h  a n  a l l - m a l e  o r g a n i z a t i o n ' s  

f r e e d o m  o f  e x p r e s s i o n a l  a s s o c i a t i o n .  I n  a n a l y z i n g  t h e  w e i g h t  o f  

t h e  s t a t e ' s  i n t e r e s t ,  t h e  C o u r t  d i s c u s s e d  t h e  i n v i d i o u s  n a t u r e  o f  

g e n d e r  b i a s ,  s t a t i n g :

I

[ D ] i s c r i m i n a t i o n  b a s e d  o n  a r c h a i c  a n d  

o v e r b r o a d  a s s u m p t i o n s  a b o u t  t h e  r e l a t i v e  n e e d s  

a n d  c a p a c i t i e s  o f  t h e  s e x e s  f o r c e s  i n d i v i d u a l s  

t o  l a b o r  u n d e r  s t e r e o t y p i c a l  n o t i o n s  t h a t  

o f t e n  b e a r  n o  r e l a t i o n s h i p  t o  t h e i r  a c t u a l

a b i l i t i e s .  I t  t h e r e b y  b o t h  d e p r j / v e s  p e r s o n s

o f  t h e i r  i n d i v i d u a l  d i g n i t y  a n d  d e n i e s  s o c i e t y  

t h e  b e n e f i t s  o f  w i d e  p a r t i c i p a t i o n  i n  

p o l i t i c a l ,  e c o n o m i c ,  a n d  c u l t u r a l  l i f e .

I d . a t  6 2 5  ( c i t a t i o n s  o m i t t e d ) .  T h e  C o u r t  a l s o  o b s e r v e d  t h a t

s o c i e t y  g e n e r a l l y  h a d  r e c o g n i z e d  t h e  i m p o r t a n c e  o f  r e m o v i n g  " t h e

b a r r i e r s  t o  e c o n o m i c  a d v a n c e m e n t  a n d  p o l i t i c a l  a n d  s o c i a l

i n t e g r a t i o n  t h a t  h a v e  h i s t o r i c a l l y  p l a g u e d  c e r t a i n  d i s a d v a n t a g e d

g r o u p s ,  i n c l u d i n g  w o m e n . "  I d .  a t  6 ? V  B a s e d  o n  t h e s e  c o n c l u s i o n s ,

i t  w a s  n o  s t r e t c h  t o  f i n d  t h a t  t h e  s t a t e  p o s s e s s e d  a  c o m p e l l i n g

i n t e r e s t  i n  e r a d i c a t i n g  g e n d e r  d i s c r i m i n a t i o n ,  a n d  t h a t  t h i s

i n t e r e s t  w a s  s u f f i c i e n t  t o  o v e r c o m e  t h e  J a y c e e s '  F i r s t  A m e n d m e n t

. c l a i m .  I d .  a t  6 2 6 - 2 9 .



■

T h e  m a j o r i t y  t o d a y  a v o i d s  e n g a g i n g  i n  a n y  s i m i l a r  

a n a l y s i s  o f  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  c o  e x p l a i n  w h y  o r  h o w  i t  

i s  s o  d a m a g i n g  t o  h u m a n  d i g n i t y  t o  b e c o m e  o f  s u c h  g o v e r n m e n t a l  

i m p o r t  a s  t o  o v e r c o m e  a  f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t . 3 T h i s  

a n a l y s i s  i s  c r i t i c a l .  T h e  m a j o r i t y  c i t e s  n o  e v i d e n c e  t h a t  m a r i t a l  

s t a t u s  c l a s s i f i c a t i o n s  h a v e  b e e n  a s s o c i a t e d  w i t h  a  h i s t o r y  o f  

u n f a i r  t r e a t m e n t  t h a t  w o u l d  w a r r a n t  h e i g h t e n e d  g o v e r n m e n t a l  

p r o t e c t i o n . 4 T o  t h e  c o n t r a r y ,  I  b e l i e v e  t h e  l a w  i s  c l e a r  t h a t  

m a r i t a l  s t a t u s  c l a s s i f i c a t i o n s  h a v e  b e e n  a c c o r d e d  r e l a t i v e l y  l o w  

i m p o r t  o n  t h e  s c a l e  o f  i n t e r e s t s  d e s e r v i n g  g o v e r n m e n t a l  p r o t e c t i o n .  

F o r  i n s t a n c e ,  t h e  g o v e r n m e n t  i t s e l f  d i s c r i m i n a t e s  b a s e d  o n  m a r i t a l  

s t a t u s  i n  n u m e r o u s  r e g a r d s ,  a n d  t h e r e  i s  n o  s u g g e s t i o n  t h a t  t h i s

W h i l e  t h e  m a j o r i t y  c o n t e n d s  t h a t  i t s  d e c i s i o n  t o d a y  

a f f e c t s  o n l y  S w a n n e r 1 s  c o n d u c t ,  n o t  h i s  r e l i g i o u s  b e l i e f s ,  O p i n i o n  

a t  1 9 - 2 0 ,  I  d o  n o t  b e l i e v e  t h a t  t h e  A l a s k a  C o n s t i t u t i o n  

d i s t i n g u i s h e s  s o  c l e a r l y  b e t w e e n  r e l i g i o u s  b e l i e f  a n d  r e l i g i o u s  

c o n d u c t .  S e e  F r a n k . 6 0 4  P .  2 d  a t  1 0 7 0  ( b e c a u s e  o f  t h e  c l o s e

r e l a t i o n s h i p  b e t w e e n  c o n d u c t  a n d  b e l i e f ,  a n d  b e c a u s e  o f  t h e  h i g h  

v a l u e  w e  a s s i g n  t o  r e l i g i o u s  b e l i e f s ,  r e l i g i o u s l y  i m p e l l e d  a c t i o n s  

c a n  b e  f o r b i d d e n  o n l y  w h e r e  t h e y  a r e  o u t w e i g h e d  b y  a  c o m p e l l i n g  

g o v e r n m e n t a l  i n t e r e s t )  . S e e  a l s o  W i s c o n s i n  v .  Y o d e r . 4 0 6  U . S .  2 0 5 ,  

2 2 0  ( 1 9 7 2 )  ( " ( B ) e l i e f  a n d  a c t i o n  c a n n o t  b e  n e a t l y  c o n f i n e d  i n

l o g i c - t i g h t  c o m p a r t m e n t s . " ) ;  S m i t h . 4 9 4  U . S .  a t  8 9 3  ( O ' C o n n o r ,  J . ,  

c o n c u r r i n g )  ( " B e c a u s e  t h e  F i r s t  A m e n d m e n t  d o e s  n o t  d i s t i n g u i s h  

b e t w e e n  r e l i g i o u s  b e l i e f  a n d  r e l i g i o u s  c o n d u c t ,  c o n d u c t  m o t i v a t e d  

b y  s i n c e r e  r e l i g i o u s  b e l i e f ,  l i k e  t h e  b e l i e f  i t s e l f ,  m u s t  t h e r e f o r e  

b e  a t  l e a s t  p r e s u m p t i v e l y  p r o t e c t e d  b y  t h e  F r e e  E x e r c i s e  C l a u s e . " ) .

I  w o u l d  h o l d  t h a t  c o n d u c t  t h a t  i s  m o t i v a t e d  b y  s i n c e r e  r e l i g i o u s  

b e l i e f  i s  p r e s u m p t i v e l y  p r o t e c t e d  b y  A r t i c l e  I ,  s e c t i o n  4 .

T h e  m a j o r i t y  p r o n o u n c e s  t h a t  " t h e  g o v e r n m e n t  v i e w s  a c t s  

o f  d i s c r i m i n a t i o n  a s  i n d e p e n d e n t  s o c i a l  e v i l t .  .  .  . "  O p i n i o n  a t  

1 8 .  T h i s  a n a l y s i s  i g n o r e s  t h e  s p e c i f i c  i s s u e  h e r e :  d i s c r i m i n a t i o n

i n  h o u s i n g  b a s e d  o n  m a r i t a l  s t a t u s .  H a d  S w a n n e r ' s  r e l i g i o u s  

b e l i e f s  c o m p e l l e d  h i m  t o  d i s c r i m i n a t e  b a s e d  o n  c h a r a c t e r i s t i c s  s u c h  

a s  r a c e  o r  g e n d e r ,  I  c l e a r l y  w o u l d  v o t e  t o  d e n y  a n  e x e m p t i o n .  

H o w e v e r ,  I  a m  n o t  c o n v i n c e d  t h a t  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i s  

o r  s h o u l d  b e  t r e a t e d  a s  c o m p a r a b l e  i n  a n y  w a y  t o  r a c e  o r  g e n d e r  

d i s c r i m i n a t i o n .



p r a c t i c e  s h o u l d  b e  r e e x a m i n e d .  A l a s k a  l a w  e x p l i c i t l y  s a n c t i o n s  

s u c h  d i s c r i m i n a t i o n .  S e e . e . g . . A S  1 3 . 1 1 . 0 1 5  ( i n t e s t a t e  s u c c e s s i o n  

d o e s  n o t  b e n e f i t  u n m a r r i e d  p a r t n e r  o f  d e c e d e n t ) ;  A S  2 3 . 3 0 . 2 1 5 ( a )  

( w o r k e r s '  c o m p e n s a t i o n  d e a t h  b e n e f i t s  o n l y  f o r  s u r v i v i n g  s p o u s e ,  

c h i l d ,  p a r e n t ,  g r a n d c h i l d ,  o r  s i b l i n g ) ;  A l a s k a  R .  E v i d .  5 0 5  ( n o  

m a r i t a l  c o m m u n i c a t i o n  p r i v i l e g e  b e t w e e n  u n m a r r i e d  c o u p l e s ) ;  

S e r r a d e l l  v .  H a r t f o r d  A c c i d e n t  & I n d e m n .  C o .  . 8 4 3  P . 2 d  6 3 9 ,  6 4 1

( A l a s k a  1 9 9 2 )  ( n o  i n s u r a n c e  c o v e r a g e  f o r  u n m a r r i e d  p a r t n e r  u n d e r  

f a m i l y  a c c i d e n t  i n s u r a n c e  p o l i c y ) .

I n  a d d i t i o n ,  m a r i t a l  s t a t u s  c l a s s i f i c a t i o n s  h a v e  n e v e r  

b e e n  a c c o r d e d  a n y  h e i g h t e n e d  s c r u t i n y  u n d e r  t h e  E q u a l  P r o t e c t i o n  

C l a u s e  o f  e i t h e r  t h e  f e d e r a l  o r  t h e  A l a s k a  C o n s t i t u t i o n s .

D i s p a r a t e  t r e a t m e n t  o f  i n d i v i d u a l s  b a s e d  o n  c l a s s i f i c a t i o n s  s u c h  

a s  r a c e ,  o n  t h e  o t h e r  h a n d ,  a r e  r e v i e w e d  u n d e r  t h e  h i g h e s t  

s c r u t i n y .  S e e . e . g .  . K o r e m a t s u  v .  U n i t e d  S t a t e s . 3 2 3  U . S .  2 1 4  

( 1 9 4 4 )  ( r e s t r i c t i o n s  c u r t a i l i n g  t h e  c i v i l  r i g h t s  o f  a  s i n g l e  r a c i a l  

g r o u p  a r e  i m m e d i a t e l y  s u s p e c t  a n d  d e s e r v e  s t r i c t  s c r u t i n y

a n a l y s i s ) .  G e n d e r - b a s e d  c l a s s i f i c a t i o n s  a r e  s i m i l a r l y  a n a l y z e d

u n d e r  a  h e i g h t e n e d  l e v e l  o f  s c r u t i n y  a t  t h e  f e d e r a l  l e v e l .  S e e . 

e . g . . W e n g l e r  v .  D r u g g i s t s  M u t .  I n s .  C o . . 4 4 6  U . S .  1 4 2 ,  1 5 0  ( 1 9 8 0 )  

( g e n d e r - b a s e d  d i s c r i m i n a t i o n  m u s t  s e r v e  i m p o r t a n t  g o v e r n m e n t a l  

o b j e c t i v e s  a n d  t h e  d i s c r i m i n a t o r y  m e a n s  e m p l o y e d  m u s t  b e  

s u b s t a n t i a l l y  r e l a t e d  t o  t h e  a c h i e v e m e n t  o f  t h o s e  o b j e c t i v e s ) .  T h e  

s l i d i n g  s c a l e  a p p r o a c h  t o  e q u a l  p r o t e c t i o n  a n a l y s i s  u n d e r  t h e  

A l a s k a  C o n s t i t u t i o n  s i m i l a r l y  a p p l i e s  a  h e i g h t e n e d  l e v e l  o f  

s c r u t i n y  t o  l a w s  b u r d e n i n g  r a c i a l  m i n o r i t i e s  o r  o t h e r  s u s p e c t

- 3 4 - 1 0 4 9



c l a s s i f i c a t i o n s .  S e e  S t a t e  v .  Q s t r o s k v . 6 6 ?  ? . 2 d  1 1 3 4 ,  1 1 9 3

( A l a s k a  1 9 8 3 )  ( " [ L j a w s  w h i c h  e m b o d y  c l a s s  i f i c a t i o n  s c h e m e s  t h a t  a r e  

m o r e  c o n s t i t u t i o n a l l y  s u s p e c t ,  s u c h  a s  l a w s  d i s c r i m i n a t i n g  a g a i n ,  

r a c i a l  o r  e t h n i c  m i n o r i t i e s ,  a r e  m o r e  s t r i c t l y  s c r u t i n i z e d . " ) ;  

S t a t e  V .  E r i c k s o n . 5 7 4  P . 2 d  1 ,  1 1 - 1 2  ( A l a s k a  1 9 7 8 )  ( w h e r e

f u n d a m e n t a l  r i g h t s  o r  s u s p e c t  c a t e g o r i e s  a r e  i n v o l v e d ,  e q u a l  

p r o t e c t i o n  a n a l y s i s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  r e q u i r e s  a 

c o m p e l l i n g  s t a t e  i n t e r e s t ) .

A t  t h e  f e d e r a l  l e v e l ,  t h e  e r a d i c a t i o n  o f  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  i n  t h e  h o u s i n g  c o n t e x t  c l e a r l y  h a s  n o t  b e e n  t r e a t e d  

a s  a c o m p e l l i n g  i n t e r e s t . 5 N e i t h e r  t h e  F e d e r a l  F a i r  H o u s i n g  A c t ,  

4 2  U . S . C .  §  3 6 0 4  ( 1 9 8 8 ) ,  n o r  t h e  F e d e r a l  C i v i l  R i g h t s  A c t ,  4 2

U . S . C .  § s  1 9 8 1  a n d  1 9 8 2  ( 1 9 8 8 ) ,  w o u l d  p r o h i b i t  h e  p r e c i s e  f o r m  o f  

m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  a t  i s s u e  h e r e ,  u n l e s s  i t  w a s  b e i n g  

u s e d  a s  a  p r e t e x t  f o r  a  m o r e  e g r e g i o u s  f o r m  o f  d i s c r i m i n a t i o n ,  s u c h  

a s  t h a t  b a s e d  o n  r a c e .  S e e  M a r a b l e  v .  H .  W a l k e r  & A s s o c s . . 6 4 4  

F . 2 d  3 9 0 ,  3 9 7  ( 5 t h  C i r .  1 9 8 1 )  ( f i n d i n g  a  v i o l a t i o n  o f  t h e  f a i r

h o u s i n g  a n d  c i v i l  r i g h t s  s t a t u t e s  o n l y  a f t e r  c o n c l u d i n g  _ h a t ,  

a l t h o u g h  t h e  l a n d l o r d  a s s e r t e d  t h a t  h e  r e f u s e d  t o  r e n t  h o u s i n g  

b a s e d  o n  t h e  a p p l i c a n t ' s  m a r i t a l  s t a t u s ,  t h i s  e x c u s e  w a s  a  m e r e  

p r e t e x t  f o r  r a c i a l  d i s c r i m i n a t i o n ) ;  s e e  a l s o  J a m e s  A .  K u s h n e r ,  T h e  

F a i r  H o u s i n g  A m e n d m e n t s  A c t  o f  1 9 8 8 :  T h e  S e c o n d .  . G e n e r a t i o n  o f  F a i r

W h i l e  I  r e c o g n i z e  t h a t  A l a s k a ' s  a n t i d i s c r i m i n a t i o n  

l e g i s l a t i o n  i s  n o t  s u b s t a n t i a l l y  s i m i l a r  t o  c o m p a r a b l e  f e d e r a l  l a w s  

—  s e e ,  e .  c r .  . H o t e l .  M o t e l .  R e s t a u r a n t .  C o n s t r .  C a m p  E m p l o y e e s  a n d  

B a r t e n d e r s  U n i o n  L o c a l  8 7 9  v .  T h o m a s . 5 5 1  P . 2 d  9 4 2 ,  9 4 5  ( A l a s k a

1 9 7 6 )  —  t h e  m a j o r i t y ' s  f a i l u r e  t o  c i t e  a n y  a u t h o r i t y  f o r  a

c o m p e l l i n g  i n t e r e s t  a t  t h e  s t a t e  l e v e l  i n  t h i s  c a s e  l e a d s  m e  t o  

m a k e  t h i s  c o m p a r i s o n  f o r  f u r t h e r  g u i d a n c e .



H o u s i n g , 4 2  V a n d .  L .  R e v .  1 0 4 9 ,  1 1 0 6  ( 1 9 8 9 )  ( t h e  F a i r  H o u s i n g  A c t  

d o e s  n o t  p r o t e c t  u n m a r r i e d  c o u p l e s  f r o m  a  l a n d l o r d ' s  r e f u s a l  t o  

r e n t  u n l e s s  a  c a s e  c a n  b e  m a d e  t h a t  t h e  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  i s  m e r e l y  a  p r e t e x t  f o r  r a c i a l ,  e t h n i c ,  r e l i g i o u s  

o r  g e n d e r - b a s e d  d i s c r i m i n a t i o n ) .

M y  r e s e a r c h  h a s  n o t  r e v e a l e d  a  s i n g l e  i n s t a n c e  i n  w h i c h  

t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  e l i m i n a t i n g  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  h a s  b e e n  a c c o r d e d  s u b s t a n t i a l  w e i g h t  w h e n  b a l a n c e d  

a g a i n s t  o t h e r  s t a t e  i n t e r e s t s ,  . l e t  a l o n e  f u n d a m e n t a l  c o n s t i t u t i o n a l  

r i g h t s .  I  f i n d  n o t h i n g  t o  s u g g e s t  t h a t  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  i s  s o  i n v i d i o u s  a s  t o  o u t w e i g h  t h e  f u n d a m e n t a l  r i g h t  

t o  f r e e  e x e r c i s e  o f  r e l i g i o n .

T h e  m a j o r i t y  c o m m e n t s  t h a t  i t s  r e s u l t  t o d a y  i s  J u s t i f i e d  

b e c a u s e  S w a n n e r ' s  r i g h t  t o  t h e  f r e e  e x e r c i s e  o f  h i s  r e l i g i o u s  

b e l i e f s  m u s t  b e  a c c o r d e d  l e s s  w e i g h t  s i n c e  h e  h a s  e n t e r e d  t h e  

c o m m e r c i a l  a r e n a .  O p i n i o n  a t  1 9 - 2 1 .  A s  d i s c u s s e d  a b o v e ,  i t  i s  

w e l l - a c c e p t e d  t h a t  a n  i n d i v i d u a l ' s  r i g h t  t o  r e l i g i o u s  f r e e d o m  w i l l  

n o t  a n d  c a n n o t  a l w a y s  o v e r r i d e  o t h e r  i n t e r e s t s .  S e e ,  e . g . . U n i t e d  

S t a t e s  v .  L e e . 4 5 5  U . S .  2 5 2 ,  2 6 1  ( 1 9 8 2 )  ( r e j e c t i n g  A m i s h  e m p l o y e r ' s  

c l a i m  t h a t  i m p o s i t i o n  o f  s o c i a l  s e c u r i t y  t a x e s  v i o l a t e d  h i s  f r e e  

e x e r c i s e  r i g h t s )  . H o w e v e r ,  n e i t h e r  L e e  n o r  a n y  o t h e r  c a s e  o f  w h i c h  

I  a m  a w a r e  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  i n d i v i d u a l s  l i k e  S w a n n e r  

a l t o g e t h e r  w a i v e  t h e i r  c o n s t i t u t i o n a l  r i g h t  t o  t h e  f r e e  e x e r c i s e  

o f  r e l i g i o n  s i m p l y  b e c a u s e  a  c o n f l i c t  b e t w e e n  t h e i r  r e l i g i o u s  f a i t h  

a n d  s o m e  l e g i s l a t i o n  o c c u r s  i n  a  c o m m e r c i a l  c o n t e x t .  T o  t h e  

c o n t r a r y ,  t h e  L e e  C o u r t  r e c o g n i z e d  t h a t ,  e v e n  i n  a  c o m m e r c i a l



s e t t i n g ,  t h e  s t a t e  m u s t  j u s t i f y  i t s  l i m i t a t i o n  o n  r e l i g i o u s  l i b e r t y  

b y  s h o w i n g  t h e  l i m i t a t i o n  i s  " e s s e n t i a l  t o  a c c o m p l i s h  a n  o v e r r i d i n g  

g o v e r n m e n t a l  i n t e r e s t . "  I d . a t  2 5 7 - 5 8 .  T h e  A E R C  h a s  s i m p l y  f a i l e d  

t o  m e e t  t h a t  b u r d e n  h e r e .

T h e  m a j o r i t y  s u g g e s t s  t h a t  S w a n n e r ' s  c o n s t i t u t i o n a l  

r i g h t s  m u s t  b e  a c c o r d e d  l e s s e r  w e i g h t  b e c a u s e  h e  v o l u n t a r i l y  

e n g a g e s  i n  t h e  p r o p e r t y  m a n a g e m e n t  i n d u s t r y ,  a n d  h i s  r i g h t  t o  

e n g a g e  i n  t h a t  b u s i n e s s  i s  n o t  e n t i t l e d  t o  j u d i c i a l  p r o t e c t i o n .  

O p i n i o n  a t  2 0 - 2 1 .  H o w e v e r ,  t h i s  c o u r t  h a s  s t a t e d  t h a t  " t h e  r i g h t  

t o  e n g a g e  i n  a n  e c o n o m i c  e n d e a v o r  w i t h i n  a  p a r t i c u l a r  i n d u s t r y  i s  

a n  ' i m p o r t a n t '  r i g h t  f o r  s t a t e  e q u a l  p r o t e c t i o n  p u r p o s e s . "  s t a t e  

v .  E n s e r c h  A l a s k a  C o n s t r .  , I n c .  . 7 8 7  P . 2 d  6 2 4 ,  6 3 2  ( A l a s k a  1 9 8 9 )

( c i t i n g  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m ' n  v .  A p o k e d a k . 6 0 6  P . 2 d  

1 2 5 5 ,  1 2 6 6  ( A l a s k a  1 9 8 0 ) ) .  T h e  a b i l i t y  t o  p a r t i c i p a t e  i n  a

p a r t i c u l a r  i n d u s t r y ,  s u c h  a s  r e n t a l  p r o p e r t y  m a n a g e m e n t ,  i s  

t h e r e f o r e  e n t i t l e d  t o  m o r e  p r o t e c t i o n  u n d e r  o u r  s t a t e  c o n s t i t u t i o n  

t h a n  t h e  m a j o r i t y  a c k n o w l e d g e s .

T h e  m a j o r i t y  i n c o r r e c t l y  r e l i e s  o n  S e w a r d  C h a p e l  t o  

a r r i v e  a t  i t s  c o n t r a r y  c o n c l u s i o n .  U n l i k e  t h e  p r e s e n t . c a s e ,  S e w a r d  

C h a p e l  d i d  n o t  i n v o l v e  a  f o r c e d  d e c i s i o n  b e t w e e n  g i v i n g  u p  o n e ' s  

l i v e l i h o o d  o r  v i o l a t i n g  o n e ' s  r e l i g i o u s  b e l i e f s .  I n  S e w a r d  C h a p e l , 

w e  m e r e l y  f o u n d  t h a t  n o  r e l i g i o u s  b e l i e f  r e q u i r e d  a n  e x c e p t i o n  t o  

c i t y  z o n i n g  l a w s  p r o h i b i t i n g  t h e  l o c a t i o n  o f  a  p a r o c h i a l  s c h o o l  o n  

a  s p e c i f i c  s i t e .  6 5 5  P . 2 d  a t  1 3 0 2 .  N o  a c t i v i t y  w a s  t o t a l l y  

p r o h i b i t e d ;  o n l y  t h e  p l a c e  i n  w h i c h  i t  c o u l d  b e  c o n d u c t e d  w a s  b e i n g  

r e g u l a t o . d .  I  b e l i e v e  t h a t  t h e r e  i s  a  s i g n i f i c a n t  d i f f e r e n c e



b e t w e e n  t h e  i n / *«", n v e n  5 •'•ncs p l a c e d  u p o n  S e w a r d  C h a p e l  - n d  t h e  t o t a l

a b r o g a t i o n  o f  M r .  S w a n n e r - ' s  r i g h t  t o  e a r n  a l i v i n g  i n  h i s  c h o s e n

p r o f e s s i o n  w h i l e  a b i d i n g  b y  h i s  s i n c e r e l y  h e l d  r e l i g i o u s  b e l i e f s .

T h e r e  i s  n o  b a s i s  i n  t h e  r e c o r d  t o  c o n c l u d e  t h a t  a n  

e x e m p t i o n  i n  t h i s  c a s e  w o u l d  c r e a t e  a  s u b s t a n t i a l  t h r e a t  

o f  h a r m .

I n  F r a n k . t h i s  c o u r t  r e q u i r e d  t h a t  t h e  s t a t e  e s t a b l i s h  

p r e c i s e l y  h o w  i t s  i n t e r e s t  w o u l d  s u f f e r  i f  a n  e x e m p t i o n  w a s  g r a n t e d  

t o  a c c o m m o d a t e  t h e  r e l i g i o u s  c o n d u c t  a t  i s s u e .  5 0 4  P . 2 d  a t  1 0 7 3 .  

T h u s ,  e v e n  a c c e p t i n g  t h a t  t h e  g o v e r n m e n t  h a s  a  s t r o n g  i n t e r e s t  i n  

a s s u r i n g  a v a i l a b l e  h o u s i n g ,  t h e  A E R C  m u s t  s h o v ;  h o w  t h i s  i n t e r e s t  

w i l l  s u f f e r  i n  r e a l  t e r m s  i f  a n  e x e m p t i o n  i s  g r a n t e d  t o  S w a n n e r .

I  s e e  n o  e v i d e n c e  w h a t s o e v e r  i n  t h e  r e c o r d  t o  s u g g e s t  

t h a t  S w a n n e r ' s  c o n d u c t  p o s e s  a  s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  

p e a c e  o r  o r d e r  s u c h  t h a t  t h e  b u r d e n  o n  S w a n n e r 1 s  r i g h t s  I s  

j u s t i f i e d .  F o r  t h i s  r e a s o n ,  I  f a i l  t o  s e e  w h y  a n  e x e m p t i o n  t o  

a c c o m m o d a t e  S w a n n e r ' s  r e l i g i o u s  b e l i e f s  i s  n o t  w a r r a n t e d .  M e r e  

s p e c u l a t i o n  t h a t  h o u s i n g  f o r  u n m a r r i e d  c o u p l e s  m a y  b e c o m e  s c a r c e  

i . f  a n  e x e m p t i o n  I s  g r a n t e d  i s  i n s u f f i c i e n t  t o  e s t a b l i s h  a 

c o m p e l l i n g  g o v e r n m e n t a l  i n t e r e s t .  I n  F r a n k . w e  s p e c i f i c a l l y  

c r i t i c i z e d  t h e  s t a t e  f o r  s p e c u l a t i n g ,  w i t h o u t  a n y  s u p p o r t i n g  d a t a ,  

t h a t  a n  e x e m p t i o n  t o  m o o s e  h u n t i n g  r e g u l a t i o n s  f o r  a n  A t h a b a s c a n  

f u n e r a l  p o t l a t c h  w o u l d  o p e n  t h e  f l o o d  g a t e s  t o  w i d e s p r e a d  p o a c h i n g .  

I d .  a t  1 0 7 4  .  W e  s t a t e d :  11 ' J u s t i f i c a t i o n s  f o u n d e d  o n l y  o n  f e a r  a n d

a p p r e h e n s i o n  a r e  i n s u f f i c i e n t  t o  o v e r c o m e  r i g h t s  a s s e r t e d  u n d e r  

t h e  F i r s t  A m e n d m e n t . ' ' '  I d .  ( q u o t i n g  T e t e r u d  v .  B u r n s , 5 2 2  F . 2 d  

3 5 7 ,  3 5 1 - 6 2  ( 8 t h  C i r .  1 9 7 5 ) ) .  W e  f u r t h e r  f o u n d  t h a t ,  s i n c e  t h e

- 3 8 -  4 0 4 9



s t a t e  h a d  n o t ;  p r e s e n t e d  a n y  e v i d e n c e  t h a n  s o  m a n y  m o o s e  w o u l d  b e  

t a k e n  f o r  f u n e r a l  p o r l a t c h  c e r e m o n i e s  a s  n o  j e o p a r d i z e  a p p r o p r i a t e  

p o p u l a t i o n  l e v e l s ,  i t  h a d  n o t  m e t  i t s  b u r d e n  t o  j u s t i f y  c u r t a i l i n g  

t h e  r e l i g i o u s  p r a c t i c e  a t  i s s u e .  I d . 6

4

A s  i n  F r a n k . t h e  r e c o r d  h e r e  i s  c o m p l e t e l y  d e v o i d  o f  a n y

e v i d e n c e  t o  s u g g e s t  t h a t  t h e r e  a r e  s o  m a n y  l a n d l o r d s  o r  p r o p e r t y

m a n a g e r s  i n  A n c h o r a g e  w h o s e  r e l i g i o u s  b e l i e f s  a r e  i d e n t i c a l  t o  

S w a n n e r 1 s  a s  t o  c o n s t i t u t e  a  s u b s t a n t i a l  t h r e a t  t o  a v a i l a b l e  

h o u s i n g .  I n  a  c i t y  t h e  s i z e  o f  A n c h o r a g e ,  i t  i s  d i f f i c u l t  t o  

c o n c l u d e  b a s e d  o n  i n t u i t i o n  a l o n e  t h a t  h o u s i n g  a v a i l a b i l i t y  f o r  

u n m a r r i e d  c o u p l e s  w i l l  b e c o m e  s o  s c a r c e  a s  t o  c o n s t i t u t e  a 

s u b s t a n t i a l  t h r e a t  t o  c o m m u n i t y  w e l f a r e .  I f  t h e r e  w e r e  s o m e  

p e r s u a s i v e  e v i d e n c e  t o  s u p p o r t  s u c h  a  c o n c l u s i o n ,  I  m a y  w e l l  h a v e  

a r r i v e d  a t  a  d i f f e r e n t  c o n c l u s i o n  t o d a y .

C o n c l u s  i o n

I  b e l i e v e  S w a n n e r  h a s  b e e n  p r e s e n t e d  w i r h  a  H o b s o n ' s

c h o i c e  o f  e i t h e r  c o m p l y i n g  w i t h  t h e  i a w  o r  a b a n d o n i n g  t h e  p r e c e p c s  

o f  h i s  r e l i g i o n .  S i n c e  t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  t h i s

O u r  r e q u i r e m e n t  o f  e v i d e n t i a r y  s u p p o r t  f o r  t h e  s t a t e ' s  

r e f u s a l  t o  g r a n t  a n  e x e m p t i o n  i s  w e l l - s u p p o r t e d  b y  U n i t e d  S t a t e s  

S u p r e m e  C o u r t  p r e c e d e n t .  S e e  T h o m a s  v .  R e v i e w  B d .  o f  I n d i a n a  

E m p l o y m e n t  S e c .  D i v . . 4 5 0  U . S .  7 0 7 ,  7 1 9  ( 1 9 8 1 )  ( r e j e c t i n g  s t a t e ' s  

a s s e r t e d  r e a s o n s  f o r  r e f u s i n g  a  r e l i g i o u s  e x e m p t i o n  d u e  t o  l a c k  o f  

e v i d e n c e  i n  t h e  r e c o r d ) ;  W i s c o n s i n  v .  Y o d e r , 4 0 6  U . S .  2 0 5 ,  2 2 4 - 2 9  

( 1 9 7 2 )  ( r e j e c t i n g  s t a t e ' s  a r g u m e n t  c o n c e r n i n g  t h e  d a n g e r s  o f  a 

r e l i g i o u s  e x e m p t i o n  a s  s p e c u l a t i v e  a n d  u n s u p p o r t e d  b y  t h e  r e c o r d ) ;  

S h e r b e r t  v .  V e r n e r . 3 7 4  U . S .  3 9 8 ,  4 0 7  ( 1 9 6 3 )  ( ' * [ T ] h e r e  i s  n o  p r o o f  

w h a t e v e r  t o  w a r r a n t  s u c h  f e a r s  . . .  a s  t h o s e  w h i c h  t h e  [ s t a t e ]  n o w  

a d v a n c e f s ]  . " )  ;  s e e  a l s o  S m i t h , 4 9 4  U . S .  a t  9 1 1  ( B l a c k m u n ,  - J . ,

d i s s e n t i n g )  ( s t a t e ' s  a s s e r t i o n  t h a t  r e l i g i o u s  e x e m p  . i o n  f o r  p e y o t e  

u s e  w o u l d -  h a r m  h e a l t h  a n d  s a f e t y  o f  s t a t e  c i t i z e n s  i s  u n s u p p o r t e d  

a n d  s p e c u l a t i v e ) .



p a r t i c u l a r  l a w  d o e s  n o t  o u t w e i g h  S w a n n e r ' s  f u n d a m e n t a l  r e l i g i o u s  

r i g h t s ,  S w a n n e r  s h o u l d  b e  g r a n t e d  a n  e x e m p t i o n  t o  a c c o m m o d a t e  h i s  

b e l i e f s .  T h e  A E R C  r e l i e s  o n  n o t h i n g  m o r e  t h a n  a  p u r e  c o n c l u s i o n  

t h a t  t h e  s t a t e  h a s  a  c o m p e l l i n g  i n t e r e s t  i n  p r e v e n t i n g  m a r i t a l  

s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g .  I t  h a s  n o t  p r e s e n t e d  a n y  

e v i d e n c e  t h a t  a n  e x e m p t i o n  i n  t h i s  c a s e  w o u l d  r e s u l t  i n  a 

s u b s t a n t i a l  t h r e a t  t o  h o u s i n g  a v a i l a b i l i t y .  N o r  d o e s  i t  e x p l a i n  

e x a c t l y  w h a t  i s  s o  i n v i d i o u s  a b o u t  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  

a s  t o  m a k e  i t s  p r o s c r i p t i o n  a  g o v e r n m e n t a l  i n t e r e s t  o f  t h e  h i g h e s t  

o r d e r ,  c o m p a r a b l e  w i t h  t h e  s t a t e ' s  i n t e r e s t  i n  e r a d i c a t i n g  r a c i a l  

o r  g e n d e r  d i s c r i m i n a t i o n .  F o r  t h e s e  r e a s o n s ,  I  f a i l  t o  s e e  h o w  a  

l i m i t e d  e x e m p t i o n  f o r  S w a n n e r  a n d  o t h e r s  s i m i l a r l y  s i t u a t e d  i s  n o t  

j u s t i f i e d .  I n  m y  o p i n i o n ,  t h e  a n a l y s i s  a n d  r e s u l t  s e t  f o r t h  i n  

t h i s  c a s e  w i l l  r e t u r n  t o  h a u n t  t h i s  c o u r t  i n  f u t u r e  d e c i s i o n s .
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Court: Landlord can’t refuse unwed couples \i
By LIZ RUSK1N
Daily  Nevvs reporter

T h e  A l a s k a  S u p r e m e  
Court has ru led  th a t  a la n d ­
lord canno t refuse on re l i­
gious farounds to ren t to u n ­
m a rr ied  couples.

Tom Swanner, of White­
hall P roper ties , refused to 
ren t to  unm a rr ie d  ten an ts  
who w an te d  to live w i th  a 
m em be r  of th e  oppos ite  sex, 
say ing  cohab i ta t ion  ou ts ide  
m a rr iag e  was repugnan t to

COURT; Landlord
| Continued from Page D-1
zens have  abso lu te  freedom  
of be l ie f  b u t  on ly l im ited  
p ro te c t io n  fo r  r e l ig io u s ly  
m o t iv a ted  conduct.

C h ie f  J u s t i c e  D a n ie l  
Moore w ro te  th e  dissent.

Moore sa id  he  was no t 
w ill ing  to p lace the r igh t to 
cohab ita te  on th e  s am e con­
s t i tu t io n a l  level as th e  r igh t 
to f reedom  of relig ion o r  to 
freedom  from  d isc r im ina t ion  
based  on race and  gender.
• Moore also said th e re ’s no 
evidence to suggest housing 
for unm arr ied  couples w ill 
become scarce in Anchorage 
if  Sw ann e r  and  like-minded 
p r o p e r t y  ' m a n a g e r s  a r e  
g ran ted  l im ited  exceptions 
to th e  rules.

h is Chr is t ian  beliefs. Swar- 
ne r  also considered it s inful 
for roommates of the oppo­
s i te  sex to live to ge th e r  b e ­
c au s e  such  a r r a n g e m e n t s  
give the appearance  o f  im ­
mora lity .

T h re e  would-be t e n a n t s  
f i le d  s e p a r a t e  c om p la in t s  
severa l yea rs  ago w ith  the 
A n c h o ra g e  E q u a l  R ig h ts  
Commission say ing they had 
been the vic tim s of marital- 
s ta tu s  d iscr im ina tion, in v io ­

la tion of c i ty  and s ta te  a n t i ­
d isc r im ina tion  laws.

The com m iss io n  agreed, 
so Sw ann e r  appealed to the 
courts.

His lawyer, S tephen De­
Lisio. argued tha t Sw anne r  
does no t d isc r im ina te  based 
on m a r i ta l  s ta tu s  because he 
ren ts  to people who a re  m a r ­
ried. single, widowed, d i­
vorced o r separa ted . Howev­
er. if his refusal to rent to 
unm arr ied  couples who plan

tto live toge ther is considered 
discr im ination, he should be 
ex cu sed  f rom  com p l ia n c e  
w ith  th e  anti-discrimination 
laws because of his con s t i tu ­
tional r igh t to free exercise 
of religion, he argued. O th ­
e rw is e .  he s a id , h e ’d be 
faced  w i t h  a H ob so n 's  
choice: G ive up his economic 
livelihood or act aga inst his 
religious beliefs.

The Sup rem e Court, how ­
ever. said Sw anne r ’s Hob­

son's choice is of his own ! 
m ak ing  because he chose to ! 
en te r  an occupation that is 1 
regulated -by anti-di&crimi- j 
na t ion  laws.

“ It is im po rtan t 10 note 
th a t any burden placed on I 
Swanner's  religion (by the 
a n t i- d i s c r im in a t io n  laws) , 
falls on his conduct and not i 
on his belief.” the justices I 
sa id  in the 4-1 opinion. Citi- '.

P lease see Page D-2. COURT



Landlord says no room at inn for unmarried couples
By JAY CROFT 
Times W riter

An Anchorage property m anager 
unabashedly adm in  for 10 years he 
has refused 10 allow unm arried cou­
ples :o rent any of ihe 200 homes he 
manages, but he says he has broken 
no law.

Tom Swanner says his policy does

not violate statutes prohibiting dis­
crim ination based on marital status. 
And even if be Is breaking the law, 
Swanner says, it doesn't m a tter be­
cause he follows a higher order: 
God's.

"You liave to choose which law 
you're going to obey." says Swanner. 
who has a religious radio talk show

and once was pastor at Grace b re th ­
ren Church in Chugiuk. "You want to 
talk about what's legal; I want to talk 
about what's right."

Gut the city's Equal Rights Com­
mission says Swarmer's rental policy 
Is discrimination hased on m arital 
status. Swanner says unm arried cou­
ples have no marital status and (he

city is discriminating against him be­
cause nf his religious beliefs.

" I  can’t take money from peoplei 
who are  going to cohabit," Swannerl 
said Monday in the Midtown office ofl 
Whitehall Propeny Management.! 
"As a Christian. 1 cannot in good con-i 
science assist someone in something] 

See Rem, page A-71

Rent
Continued from page A-l

that's going lo ltarm  them.
"W hat does the community 

benefit by forcing me to rent to 
these couples? There is no bene­
fit. What they a re  doing is 
counter lo everything that is 
pure and wholesome and right.

" I ’m  in trouble because of 
what I believe, not because of 
my job description."

ills belief a s  prompted at 
least three complaints lo the An­
chorage Equal Rights Commis­
sion.

Dec Moose in August 1989 
thought she had found Ihe per­
fect home. The uve-bed room, 
downtown duplex had plenty of 
room for Moose, her teen-age 
son. her boyfriend and another 
couple.

She said when she called 
Swanner. he asked who would be 
living in the hou_\ At the men­
tion of her boyfn.nd. Swanner 
rejected her. she said.

"R ight then and (here he said, 
•f don't rent to fomicaiors. You­
're living in sin and I will not rent 
to anyone who is fornicating.' "  
she said. " I  was just a little 
shocked."

Site said Swanner also asked 
h e r If she inlended lo m arry  her 
boyfriend. She said no. and Swan­
ner called her a sinner.

" I  said. 'Whai religion are 
you?' lie  said. 'I'm a Christian.* I 
said, 'Great. Tin a Catholic, so 
we're In Ihe same boal.' Bui he 
siilt refused. I ihink wiihln half 
nnhnur I filed suit against him ."

Tom  Swanner
. . .  r e f u s e s  u n m a r r ie d  c o u p le s

Swanner on Monday said he 
never would icll anyone (hey 
were not a Christian or refuse to 
rent to a sinner. Everyone is a 
sinner, he said.

Moose look her case lo Ihe 
Equal Rights Commission. Two 
o ther people, in unrelated cases, 
have filed sim ilar complaints. All 
gave sim ilar accounts.

Joseph Bowles and William F. 
H arper each said Swanner 
refused to rent to them because 
they wanted lo live with their 
girlfriends.

Moose. Bowles and lla rp e r all 
claim ed discrim ination based on 
m arita l status and religion.

The commission consolidated 
the cases and investigated. It 
dropped the religious discrim ina­
tion complaints, but found evi­
dence of marital sta tus discrim i­
nation. said Paul Connerty. the 
panel's executive director.

Robert Landau, tin Anchorage

lawyer appointed by the commis­
sion lo act us huanng officer, lis­
tened lo the complaints last 
month, mure iltan a year after 
they were filed.

.Mouse. Swanner and mlicr 
witnesses testified and ihe com­
mission's attorney filed her clos­
ing arguments Nov. 13.

Swanner's lawyer lias until 
Friday to file.

Landau is expected to make a 
recommendation to the panel's 
nine commissioners, who will de­
cide wheiher Swanner broke the 
city's ordinance. Their decision 
can be appealed through state 
courts.

Swanner. in testimony last 
month and an interview Monday, 
said lie does not remember meei- 
ing any of the people who filed 
complaints, but he would not dis­
pute Ihe meetings occurred. He 
said he sees hundreds of poten­
tial tenants a year.

But he readily adm its lu dis- 
cnminaliun. though he claims it 
is not based on marital stains.

" I  will nm rent to cohabiting 
couples." he said when ques­
tioned Iasi month by Belli Beh- 
ner, the commission's attorney. 
" I will say no to cohabiting cou­
ples every lime, and I always 
have said nu."

He said he would noi rent to 
iwo people who are m arried to 
o thers anil want to live together, 
or to a single man and woman.

The lertti “unmarried couple” 
is not a martial status, he said, so 
by denying them rentals he could 
not be discrintlnallng on the 
basis of marital slatus.

“ I'm talking about the appear­
ance nf m arriage when it really 
isn't." he said.

Swanner hns nm Whiteluill for 
about 10 years, lie  usually man­
ages itlxiiit am  properties, he

said. Swunncr told ilehncrUunng 
last month's hearing he consid­
ers ihe business p an  uf his mmis- 
try.

And although it is against city 
ordinance lo ask about an appli­
cant's m antal status, Swanner 
said he asks lu obtain informa­
tion fo ra  credit application form 
—  not to ferret out unmarried 
couples.

But lie said he is uninterested 
in regulating cuher people’s 
behavior.

"My job is lo conirol my con­
duct. Thai’s what this is all 
about." he said. " If  you're asking 
me do 1 feel that I am  assisting 
ihe person when they cohabit by 
signing on the line saying, yes. 
you can do it with my knowl­
edge? Yes. I feel I'm assisting.

"Ju s t like I would be assisting 
a poison if I was a gun salesman 
and lie mumbled across Ihe 
counter. 'She'll be sorry lo- 
night.'"

Swanner said only once has he 
tented to an unmarried couple — 
a brother anil sister. And he said 
lie almost had to evict a young 
woman he had known (or years, 
who baby-sat his children, be­
cause her boyfriend moved in.

"She moved out, but I would 
have evicted her if she hadn't." 
he said.

Even if men and women could 
live logeiher platonically, lie 
said, there always would be the 
appearance of evil.

Swanner suid he refuses tu 
rent to unmarried couples be­
cause they violate God's law, and 
he cannot help them engage in 
sin.

Fornication leads to all son s 
nf problems, including unwanted 
pregnancy. AIDS and abandoned 
women gelling caught up m the 
welfare cycle, he said.

"D o you know how she raises 
her income? sue engages in a hi­
de more fornication to gei an­
o ther baby." he said. "Now. Tin 
not saying no because uf mat 
reason, you understand. Tin say­
ing no because God says it's 
w rong."

He said he also would noi rent 
to someone who would nm a 
c rack  house, pornography shop 
" o r  anything that is wrong, not 
good for ihe community, not so­
cially redeem ing."

He said he tells propeny own­
e rs about his policy, but at least 
one said she cannot recall him 
saying anything about it and it is 
not mentioned in llie manage­
ment contract.

" I t  wasn't something that I 
had even thought about." said 
M ary Newion. who owns die O 
S treet duplex Moose wanted to 
rent last year. Swanner managed 
it briefly before Newton fired 
liitn over wliat she said was a 
pcrcMiality clash. She refused lo 
elaborate, hut she said it hud 
mulling to do wuli Moose’s com­
plaint.

■’Lei's face it. couples are 
doing this all over lown." New­
ton said. " I t's  not my lifestyle, 
hut I realize this is something 
you can  hardly prevent."

Swanner's lawyer, Stephen 
Dcliuio. has asked the charges be 
dismissed, saying Moose. Bowles 
and lla rpe r misunderstood 
Swanner's conduct.

"M r. Swanner's reported 
basis for refusing to rent was not 
p e r sc Ihe m anta l status of Ihe 
individuals in question but the 
use ihey intended to make of the 
prem ises: for sexual cohabita­
tion outside the bonds of m atri­
mony.

"The problem is not their 
inuriful status, but the (set they

intend to use Ih e  rental premises 
for purposes which arc- unmoral, 
and panicu larly  m Mr. Swan- 
ner's case, for puqxises wmcli 
a re  contrary to his religious !re­
liefs.''

L ily  law since 1975 anil slate 
law fu r a decade has prohibilcd 
discnm inauon based on maniat 
status, commission director Con- 
neny  said.

But Swanner said lie is confi­
dent uf his case.

"There 's no way you can get 
me on m an ta l sta tus." he said 
Monday. "T he re ’s no 'unmarned 
couple' status. The law's a good 
law. There's nothing wrong with 
the law. They're bending it. The 
law's an um brella; I'm nut under 
it."

Swanner says the dispute 
clearly cen ters on his religious 
beliefs.

"There 's evidence every­
where in my life that I'm a reli­
gious (icrson. maybe a religious 
fanatic for suine people I'm imu 
religion here. Tin into what ttud 
wants." lie said.

"I'm  doing mis because uf my 
religious beliefs, not because I’ve 
goi some bone to pick with peo­
ple who a re  single or married."

But Connerty of the Equal 
Rights Commission disagreed

"H is religion is guiding him." 
Connerty said. "Bill it was their 
m anta l slam s that was lus mo­
tive fur (he discrim ination “

Swanner said regardless ul 
how ihe commission and courts 
rule, he will remain (roe lo his 
beliefs.

" I  can look in ihe inirrur and 
say. 'Swanner. you're true to 
what you believe."' he said. 
"I'm  just trying lo be wliai I 
claim lo lie and I'm doing it in 
the marketplace. Wlut's wrung 
with that?"
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House Finance Committee

Expenditures/Revenues:

COMPONENT SER IAL NO. 9 8 1 

(Thousands of Dollars)
(o p e r a t in g FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- •0- -0- •0- -0-

CAPITAL -0- *0* -0- -0- •0- I -0-

REVENUE FUND SOURCE: -0- -0- -0- -0- t •0- I •0-

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prcaram Receipts
1006 GF/MHTIA
Other
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:
FULL-TIME

" I 
I

PART-TIME I

TEMPORARY I

Estimate of current year (FY93) impact: S

ANALYSIS: (Attach a separate page if necessary)

None necessary.

Prepared by:
Division:
Approved by Commissioner.

Thomas

Agency:

(R*v 11/92) 93fim o jlj/OBR

RatlfnanentVund D(dOfend
Phone: 465-2323 

Date:
Date:

Department of Revenue

Date: March 16. 1993______

// /  V _ 1 J .

/  ‘  /

PREPARER TO PROVIDE ALL D ISTR IBUTION COP IES TO GOVERNOR’S LEGISLATIVE OFF ICE  
For further d istr ibution in form ation ca ll the Governor’s Leg is lative Office

Page 1 of 1



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(007) -465-3867 or 465-2450
F/IX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  M arch 9, 1993

SUBJECT: Notice of certain appropria tions (Work O rder No. 8-LS0784VA.)

TO: R epresen ta tive Sean Parnell

FROM: T am ara  B randt Cook
D irec to r

Under AS 43.23.028 the stub a ttached to each perm anen t fund dividend check is 
required to contain notice o f the am ount by which each dividend was reduced due 
to each appropriation from  the dividend fund. U nder subsection (b) appropriations 
to the crime victim com pensation fund o r to the D ep artm en t o f Corrections are not 
subject to that notice requ irem en t to the extent th a t the appropria tions do not exceed 
the total am ount that would have been  paid to felons if they had been eligible for a 
dividend. This draft adds to subsection (b) the council on  domestic violence and 
sexual assault, so. under this draft, appropria tions for the th ree  purposes would enjoy 
the exemption from  the notice requirem ent.

You have asked w hether th e re  are  any legal problem s p re sen ted  by this draft. I 
cannot think of any.

TBC:gc
93-217.glc







SENATE' FINANCE COMMITTEE ̂ PEnORT

DATE: 4/21/93 FURTHER: 

DATE TURNED INTO OFFICE:

The Finance Committee considered HOUSE BILL NO. 225

"An Act relating to notice of certain appropriations from the dividend fund."

and recommends:

[ ] replace with CS
or [ ] adopt previous CS

[ ] attaches amendment(s)

[ ] adop ts_____________

[ ] further referral to the

pass 

[ ] do not pass 

[ ] no recommendation

[ ] individual recommendations

Date Zero
NEW F ISCAL  NOTES 

Department - Fiscal

.(FINANCE) 

-( )

Letter of Intent

PREVIOUS F ISCAL NOTES 
Department Date

[ ] same title 
[ ] new title 
[ ] technical 
title change 
(HB only)

Zero Fiscal

-T
/  /

. ( ] Appropnation No Fiscal Note

DO PASS: OTHER RECOMMENDATIONS:

•
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FISCAL NOTE
No. 1 
Bi ersion HB 225

1993 LEGISLATIVE SESSION
Revision Data:
Tide:

STATE OF ALASKA
(H) PO Iish Date: 3/29/q?

Dept. Affected: Revenue
An Act relating to notice of certain appropriations from trie dividend BRU:

Component:
Permanent Fund Dividend

(und Permanent Fund Dividend
Sponsor
Requestor

House Finance Committee
House Finance Committee

Expenditures/Revenues:

COMPONENT SER IAL NO. 9 8 1 

(Thousands of Dollars)

OPERATING FY94 FY9S FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL •
CONTRACTUAL .
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- •0-

CAPITAL •0- -0- •0- -0- •0- -0-

REVENUE FUND SOURCE: •0- -0 - •0- •0- -0-

FUNDING: (Thousands of Dollars)

1002 Federal Receiots
1003 GF Match
1004 GF
1005 GF/Proaram Recsicts
1006 GF/MHTIA
Other
TOTAL -0- -0- -0- -0- -0- *0-

POSITIONS:
FULL-TIME I ! I

PART-TIME I I

TEMPORARY I I I

Estimate of current year (FY93) impact: S -0-

ANALYSIS: (Attach a separate page if necessary)

None necessary.

y

tVund DWufend 0 ^
------------

Thomas C.Prepared by:
Division: Permanent)!______________ ___________
Approved by Commissioner f) j / S -

f Is* ' '
Agency: / Deoanment of Revenue

Phone: 465-2323

T

Date: March 16. 1993______
Dat0 V /  /  7 /  9  X

/  ‘ /

PREPARER TO PROVIDE ALL DISTRIBUTION COP IES TO GOVERNOR'S LEGISLATIVE OFF ICE 
For further d is tr ibution information call the Governor's Leg is la tive Office
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Alaska ffiegislaturE
'//■-

REPRESENTATIVE
SEAN R. PARNELL

P.O. BOX 240622 
ANCHORAGE. ALASKA 99524

While in Juneau 
STATE CAPITOL 

JUNEAU. ALASKA 99801-1182 
(907 ) 465-2995

HOUSE OF REPRESENTATIVES

HOUSE BILL 225 
Notice o f Appropriations on PFD's 

By House Finance

SPONSOR STATEMENT

As the Public Safety finance subcommittee proceeded in the budget 
process, we explored various funding options for agencies within the 
Department. This bill developed as a vehicle to provide the Council 
on Domestic Violence and Sexual Assault with partial funding outside 
the general fund stream. The subcommittee and the Finance 
committee believe felons' permanent fund dividends are a pertinent 
source for the Council's work.

Existing statute requires each permanent fund check to provide 
notice of the amount by which each dividend was reduced due to any 
appropriations from the dividend fund.

Currendy, exemptions to this requirement are afforded to 
appropriations to the crime victim compensation fund and the 
Department of Corrections as long as these appropriations do not 
exceed the total amount that would have been paid to felons had 
they been eligible fo r a dividend.
This bill amends statute to include the Council on Domestic Violence 
and Sexual Assault with the exemptions to the violent crimes 
compensation fund and the Department of Corrections.





DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450
F/lX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  M arch 9, 1993

SUBJECT: Notice o f certain appropriations (Work O rder No. 8-LS0784VA)

TO: R epresen tative Sean Parnell

FROM: T am ara B randt Cook s f t ty
D irector \ P

Under AS 43.23.028 the stub a ttached to each perm anen t fund dividend check is 
required to contain notice of the am ount by which each dividend was reduced due 
to each appropriation from the dividend fund. U nder subsection (b) appropriations 
to the crime victim compensation fund o r to the D epartm en t of Corrections are not 
subject to that notice requirem ent to the extent that the appropriations do not exceed 
the total am ount that would have been paid to felons if they had been eligible for a 
dividend. This draft adds to subsection (b) the council on domestic violence and 
sexual assault, so, under this draft, appropria tions for the th ree purposes would enjoy 
the exemption from the notice requirem ent.

You have asked whether there a re  any legal problem s p resen ted  by this draft. I 
cannot think of any.

TBC:gc
93-217.glc



M E M O R A N D U M S T A T E  O F  A L A S K A
DEPARTMENT OF REVENUE

TO:

THRU:

FROM:

Cheryl Frasca, Director 
Division of Budget Review 
Office of Management and Budget

Rod R. Mourant 
Assistant Comm/ssioner 
Department of Revenue

• /  H  i

Thomas C. Williams, Director 
Permanent Fund Dividend Division

d a t e : March 10, 1993

FILE! i\doca\3D propn/y4

TELEPHONE: (907) 465-2323

SUBJECT: FY 94 DIVIDEND FUND 
AMOUNT AVAILABLE 
FOR APPROPRIATION 
TO PUBLIC SAFETY 
AND CORRECTIONS

The total amount of 1992 dividends that would have been paid in FY 93 to individuals 
who were ineligible to receive dividends because they were incarcerated .for a felony 
conviction had they been eligible is computed as follows:

PFD Total
FY 92 Incarcerated Felons: Number Amount Amount

1. whose most recent 1988-1991 
application prior to their statutory 
ineligibility was:

a. payable 2,566
b. potentially payable 20

2. who were potentially payabie as
first time filers ip 1992 __ 44

2.630 x $915.84 = $2.408.659

This is the total amount that can be appropriated to the Department of Public Safety, 
Violent Crimes Compensation Fund and the Department of Corrections and avoid 
disclosure under the provisions of AS 43.23.028(b). Any additional amount appropriated 
from the dividend fund will be disclosed on the 1993 dividend check stub as required by 
AS 43.23.028(a).

The number of individuals was computed by matching the felon's list provided by the 
Department of Corrections in the summer of 1992 with the 1988 through 1992 PFD 
masterfile.



Cheryl Frasca 
March 10, 1993 
Page 2

We counted only those incarcerated felons who were more likely than not to be eligible 
if they had not been incarcerated in FY92. We excluded individuals on Corrections’ list 
who:

1. were later determined not to have been incarcerated in FY92 for a felony 
conviction: or

2. had not filed for any year 1988-1992; or
3. whose most recent 1988-1990 application prior to their statutory ineligibility had 

been denied for another reason.

This was the method that I advised legislative staff that we would be using when we 
discussed the specific language of AS 43.23.028(b) to be included in SB 98 late in the 
1991 legislative session. It is the only reasonable way to ensure that ineligible 
nonresidents incarcerated in Alaska for a felony conviction are not included in the 
computation without trying to do a specific eligibility determination on each of the 3,342 
individuals on Corrections’ list.



Vi/

OFFICE OF THE GOVERNOR
OFFICE OF MANAGEMENT AND BUDGET
DIVISION OF BUDGET REVIEW

WALTER J. HICKEL, GOVERNOR

P.O. B O X  110020 
JUNEAU. ALASKA 998114020 

PHONE: 19071 465-3568

March 18, 1993

The Honorable Ron Larson 
The Honorable Eileen Maclean 
Co-Chairs
House Finance Committee 
State Capitol
Juneau, Alaska 99801-1182 
Dear Committee Co-Chairs:
One of the recommendations of the Finance Committee’s subcommittee for the 
Department of Public Safety was to change the composition of the Council on 
Domestic Violence and Sexual Assault’s (CDVSA) .FY 94 operating budget 
funding. The proposal is to supplant $300,000 in general funds with $300,000 
from the permanent fund dividends of incarcerated felons who are ineligible to 
receive a dividend under AS 23.005(d).
The dollar amount of the recommendation was based on information verbally 
provided by the Department of Revenue. For the committee’s reference, 
attached is the department’s written verification of the availability of these 
funds. As you will note, the department’s calculations indicate an additional 
$504,700 is estimated to be available in FY 94. This amount is in addition to 
the $1,604,000 proposed in the Governor’s budget and the $300,000 proposed 
by the subcommittee.
As Representative Parnell advised the committee, it is not necessary to disclose 
use of these dividend hinds on individual dividend checks when appropriated to 
the crime victim compensation fund or to the Department of Corrections. Uses 
such as to CDVSA will require disclosure on individual checks, or amendment 
of AS 43.23.028(b), the dividend’s public notice requirement.

01A 33L H



The Honorable Ron Larson 
The Honorable Eileen Maclean 
March 17, 1993 
Page 2

Should you have any questions or need additional information, please let me 
know.

Sincerely,

Cheryl Frasca 
Director

Attachment
cc: Representative Sean Parnell

Senator Steve Frank 
Senator Drue Pearce 
Senate Finance Co-Chairs
Commissioner Richard Burton 
Department of Public Safety
J. Shelby Stastny, Director 
Office of Management and Budget
Tom Williams, Director
Division of Permanent Fund Dividend
Department of Revenue







HOUSE COMMITTEE REPORT
(ID
Date Referred: April 15, 1993 FURTHER REFERRALS:

Date of Committee Action:

The FINANCE Committee considered:

HOUSE BELL NO. 230

"An Act relating to fees for commercial fishing licenses and permits."

HB 230

VESSEL FEES

RECOMMENDATIONS: 
be replaced w ith _______
[ ] have attached amendments(s) 
[y{ do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to th e ___

c .f-> v\ fs ^? so  fP  \ <\) [ 1 the same title 
_l ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dep[) APPROVES PREVIOUS: 2 \

\ ['/] fiscal impact ( J L ; \ c o <  F o W \ , 0 5  [ v ]Jfiscal note(s)______________________

[ ] zero fiscal n o te___________________________________ [ ] zero fiscal note(s)
SIGNING DO PASS

CHAIRMAN'S SIGNATURE

OTHER RECOMMENDATIONS



STATE'OF ALASKA 
1994 LEGISLATIVE SESSION

FISCAL NOTE4 » BILL NO. CS HB 23U(RES)

Revision Date: _______ 2/1/94________________________________Department Affected;______Fish and Game____________
Title: An act relating to fees for a commercial_________ BRU: Commercial Fisheries (Limited) Entry Commission

fishing vessel license_________________________ Component: Limited Entry Program Administration
Sponsor: Representative Moses________________________
Requestor: Representative_Moses________________________COMPONENT SERIAL NO. 0471_____________

EXPENDITURES/REVENUES________   (Thousands of Dollars)
OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

16.6

TOTAL OPERATING 16.6 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES( ) 871.5 871.5 871.5 871.5 871.5 871.5

FUND SOURCE____________________    (Thousands of Dollars)
1002 Federal Receipts _  I .......................................
1003 GF Match
1004 GF
1005 GF/Program Receipts 16.6 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA
Other
TOTAL 16.6 0.0 0.0 0.0 0.0 0.0

Estimate of any cut rent year (FY($) cost: $ 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY 1

ANALYSIS: (Attach a separate page if necessary.) CFEC has simplified and automated the licensing
process in response to continuing budget reductions and staff losses over the past several years. The current $20 per 
vessel fee is automatically,applied with minimal staff resources. The fiscal note is necessitated by the change in the 
licensing system which will require development of new annual licensing forms, collection and verification of data, 
response to public inquiry, and reprogramming of data processing. The existing skeletal staff will need to be 
supplemented for the first year until the new system becomes established. (See attachments)_____________________

Roger Kolden
Commercial FisherM (Limited) Entry Commission

Prepared By: 
Agency:

Approved by Commissione 
Agency: Commercial Fisheries (Limited) Entry

Phone;
Date:

789-6160
2/1/94

Date: 2/1/94
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 

For further distribution information call the Governor's Legislative Office 
(Rev 11/93) 93fisno.xls/D8R Page 1 of 1



CSHB 230 (RES )
COMMERCIAL FISHING VESSEL ANO LICENSE FEES

SPONSOR STATEMENT

The goal o f Committee Substitute House Bill 2 30  (R E S ) is to 
p rovide a more equitab le distribution o f the commercia l fishing 
vesse l fee . The fee is currently at $ 20  per vesse l per year and has 
been at that level for many years. This flat fee does not distinguish 
among v e s se l s ize s  and a large f lo a te r -p ro c e s s o r  c ap ao le  of 
harvesting tons o f A laska fishery product pays the same as a small 
day boat.

C SHB  2 3 0  (R E S ) would change the vesse l license fee to a 
sliding sca le fee based on the length of the vesse l. The fee would 
more c learly reflect the impact on the fishery by vesse l size. It is 
only fa ir that this fee e based on a vesse l's ability to benefit from 
the harvest o f the public's resources.

B a sed  on 1 993  data , this change would genera te  about 
$ 8 7 0 ,0 0 0  to the state -- significantly above the $ 3 2 5 ,0 0 0  collected 
in that year. This would generate more than $ 5 0 0 ,0 0 0  additional in 
revenue to the state by the Alaska commercial fishing industry.

As you all know, the state's fisheries management programs 
over the past few years have been losing ground to budget reductions 
and inflation. The increasing complexity o f fisheries management 
demands that we devote more to the protection and enhancement of 
this va luab le  resource . We have a billion do lla r fishing industry 
employing thousands of A laskans and we need to do all we can to 
maxim ize the benefits . Fo r that reason , my legislation includes 
intent la nguage  that the additiona l funds gene ra ted  by this 
leg is la t ion  be used to bee f up f ish e r ie s  m anagem en t and 
deve lopment programs. I know we can't dedicate these funds, but I 
would not submit this legislation if I did not fully believe that those 
funds would go toward these purposes.

CSHB 230  (RES ) is supported by the United Fishermen of Alaska 
whose  m em bers are willing to support fee  inc reases to provide 
additional resou rces for fishery management programs.



UNITED FISHERMEN OF ALASKA

f

April 7, 1993

211 Fourth Street, Suite 112 
Juneau, Alaska 99801 

907/586-2320 
Fax: 907/463-2545

The Honorable Carl Moses, Chair 
and Members of the House Special 
Committee on Fisheries 

Alaska State House of Representatives 
The Capitol Building 
Juneau, Alaska 99801-1182
Dear Representative Moses and Committee Members:
United Fishermen of Alaska supports Committee Substitute for House Bill 230. We 
think the scale is fair.
United Fishermen of Alaska wholeheartedly agrees with the intent of the bill that 
these new proposed vessel fees, which go to the State of Alaska, will be earmarked for 
the Alaska Department of Fish and Game's budget.
Be assured that United Fishermen of Alaska continues to believe that the commercial 
fishing industry is paying its way and, therefore, these monies collected belong to 
the ADF&G budget. If our industry is bringing in money from fisheries, than we 
definitely feel the monies received should be put back into fisheries and not into 
some other budgetary fund. We need to reinvest in the future fisheries for the state 
of Alaska.

cc: UFA Board of Directors

MEMBER ORGANIZATIONS
Alaska Crab Coalition • Alaska Longline Fisherman's Association • Alaska Trailers Association • Area K Seiners Association 

Bering Sea Fishermen's Association • Bristol Bay Driftnetters Association • Concerned Area "M" Fishermen 
Cook Inlet Aquaculture Association • Cordova District Fishermen United • Kenal Peninsula Fishermen’s Association 

North Pacific Fisheries Association • Northern Southeast Regional Aquaculture Association • Peninsula Marketing Assocladon 
Petersburg Vessel Owners Association • Prince William Sound Aquaculture Corporation < Seafood Producers Cooperative 

Southeast Alaska Seiners Association • Southern Southeast Regional Aquaculture Association 
United Cook Inlet Drift Association • Western Alaska Cooperative Marketing Association

Sincerely,


