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A l a s k a  C o u r t  S y s t e m
Fiscal Analysis 
HB 18 8

HB 188 amends existing statutes relating to the forfeiture of 
property used to facilitate drug offenses. It simplifies existing 
procedures, allows local lav enforcement agencies to share in 
forfeited property, and authorizes the forfeiture of real property 
and computer equipment which has been used to facilitate a drug 
offense.

At the present time, state and local law enforcement agencies refer 
almost all of their drug forfeiture cases to the federal system, 
because federal procedures are simpler, more comprehensive, and 
allow agencies to share in the proceeds. Passage of HB 188 will 
result in these types of cases being filed in state court rather 
than the federal system.

Based upon information provided by the United States Department of 
Justice, the Department of Law and the Department of Public Safety, 
it appears that approximately 70 federal forfeiture proceedings 
arose in Alaska in 1991, after referral by state or local law 
enforcerent agencies. Many of these cases were handled entirely 
through the federal administrative forfeiture procedure. The rest 
were referred to the U.S. Attorney for filing in federal court. 
All 70 of these cases would have been filed in state court under 
HB 188.

The federal experience is illustrative of what can be expected. 
The U.S. Attorney's Office indicates that it filed 25 forfeiture 
cases in federal court in 1991. Those 25 cases involved 36 
separate pieces of real property. Most of the property was located 
in the Anchorage/Matanuska-Susitna areas, but six pieces were in 
Washington and California. Othqr property was also involved in 
these seizures, including various vehicles, airplanes, cash, ivory, 
gold coins and jewelry. According to the U.S. Attorney, the vast 
majority of their forfeiture cases which make it to court, whether 
for real or personal property, are contested and result in various 
degrees of litigation. That office has also advised that

[t]he dollar value of the case is not necessarily in 
direct proportion to its litigation costs. Many smaller 
cases are vigorously litigated by the claimants, 
resulting in numerous motions, oppositions and responses 
being filed by the parties. The discovery process itself 
seems to engender more litigation than would be expected, 
as many claimants are extremely reluctant to divulge any 
information as to their financial/employment status.

While the federal forfeiture system begins at an administrative 
level, HB 188 does not have a similar procedure; all forfeitures
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will be filed in state court, with a resulting cost. Using the 
1991 federal figures as a guideline, this fiscal note assumes that 
approximately 70 cases will be filed and that 25 percent of those 
filings will be contested. It is estimated that 10 percent will 
go to trial.
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laska Court System 
Fiscal Analysis 
CSHB 188 (JUD^

Personal Services
Salary Benefits Total

Legal Technician/Law Clerk I, Anchorage*, 
range 13A, PPT -  3 months

Pro-Tem Superior Court Judge, Anchorage*, 
PPT - V/2 months

$7,215 $3,069 $10,284

3,019 2,104 5,123

Total Personal Services $15,407

* The court system expects mostjcases arising from this legisL ion to be filed 
in Anchorage. However, the personal services authorization provided by this 
fiscal note will also be used to supplement staffing in other courts affected by 
the increased workload.
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^  . j-\ I'E OF A LA S K A
1993  LEG ISLATIVE SESSION

F I S C A L  N O T E
BILL NO : CSHB 188 IJU D )

Revision Date: 4 /2 2 /9 3 _______________________________  Dept. A ffected:  Public. S a fe iy ,

Title: "An Act rplatinn tn forfeiture______________  BRU: Alaska State Trnnners______
nf certain nronertv..."_____________________________________ Com ponent: Criminal Investigation  Bureau

Sponsor: H ouse_Rules_________________________________ _______________________________________________________

Requestor: H ouse Finance COMPONENT SERIAL NO. 8 3 0

EXPENDITURES/REVENUES: (T housands of Dollars) (inflation not included)

OPERATING FY 9 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8 FY 9 9

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0 - -0- •0- -0 - -0- -0-

CAPITAL -0 - -0- -0- -0 - -0- -0-

REVENUE FUND -0 - -0- -0- -0 - , -0- -0-

SOURCE:

1 0 0 2  Federal R eceipts

1 0 0 3  GF M atch

1 0 0 4  GF

1 0 0 5  GF/Proqram R eceip ts

1 0 0 6  GF/KIHTIA

Other

TOTAL -0 - -0 - -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estim ate of current year (FY 9 3 ) im pact: $

ANALYSIS: (A ttach a separate p age if n ecessa ry .) This zero fiscal note is b ased  on the assu m p tion  that the Departm ent 

of Admin, will m ake forfeiture reports available to th e D ept, of Public S a fety  C om m issioner to  determ ine recom m enda­

tions for the transfer o f up to 90%  of the net value of forfeited property to one or m ore a g en c ie s  or political 

subdivisions of the S ta te  a s s e t  out in S e c . 1 7 .3 0 .1 2 2 (4 ) .

C.F. SwankhammerPrepared By:

Division:

Approved by C om m issioner: 

A gency:

4RFS-43??

■A/2213 a.
D ate: 4 /2 2 /9 3

RirhriniTxBurtnn Dept, nf Puhlic Safety
PREPARER TO PR O V ID E T StiT D IST R IB U T IO N  C O PIES TO G O V E R N O R 'S  LEGISLATIVE OFFICE

Rov 11/92 For fu rth e r d is tribu tion  in fo rm ation  call the G ove rn o r's  Leg is la tive  O ffic e Page 1 o f 1



m  ixr
W A LT E R  J .  H IC K E L P.O.Box 110001 

Juneau,Alaska 99BI1-OOOI 
(907) 465-3500

S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR JUNEAU

March 1, 1993

The Honorable Ramona L Barnes 
Speaker of the House 
Alaska State Legislature 
State Capitol 
Juneau, AK99801-1182
Dear Speaker Barnes:
Under the authority of art. Ill, sec. 18, of the Alaska Constitution, lam transmitting a bill 
amending the state's asset forfeiture laws to make them more effective. Many of these 
changes are found in the Model Asset Seizure and Forfeiture Act (1991), prepared by 
the American Prosecutor’s Research institute. This bill

- permits tracing of drug money to allow forfeiture of ar.y property 
purchased with that money;

-  permits forfeiture of all dangerous instruments used by j  drug dealer, 
while existing law requires forfeiture only of firearms;

- permits the sharing of forfeited assets between municipal police 
departments and the state;

- requires the costs of the forfeiture proceedings to be paid by the drug
dealer;

permits forfeiture of real property, including buildings;

C O M M I T T E E  C O P Y



T h e  H o n o r a b le  R a m o n a  L  B a r n e s

M a r c h  1, 1 9 9 3
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- allows the court to forfeit other assets of the drug dealer if the property 
to be forfeited is commingled with other property, has been removed from the 
Jurisdiction, or has been destroyed by the drug dealer;

~ gives the state a perfected priority Hen on the forfeited property, and 
thus avoids the pitfalls ofFehir v. State. 739 P.2d 785 (Alaska App. 1987), which permits 
unsecured creditors to claim forfeited property; and

— resolves some of the procedural ambiguities in existing forfeiture law 
noted in Badoino v. State. 785 P.2d 39 (Alaska App. 1990).
This bill is one of four that i am introducing this session to create tough new laws to 
combat drugs and violent crime, if enacted, these bills will give the state the tools it 
needs to prosecute serious criminals fairly and effectively
i urge your favorable action on this bill.

Sincerely,

Waiter j7Hickel 
Governor
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Date Referred: March 19, 1993 

Date of Committee Action: ~̂ l'OD
The FINANCE Comi 'ittee considered: 

HOUSE BILL NO. 191

FURTHER REFERRALS:

HB 191

CONTRACTOR OPERATED STATE HATCHERIES

"An Act relating to cost recovery by contractors who operate state-owned hatcheries."

RECOMMEND ATIONS: 
be replaced with_______

[ | the same title 
.[ ] a new title

[ ] have attached amendments(s) 
[vfido pass 
( ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to the____ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ^

[ ] fiscal impact__________________________

APPROVES PREVIOUS:

[ ] fiscal note(s)______

(Depl/Daie)

[ ] zero fiscal note (v f zero fiscal note(s) R5H fC^yy\cl 3 liTh'5
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Revision Date:  ________________________________ ___  Department Affected: Fish and Game____________
Title; An act relating to cost recovery bv contractors who BRU: FRED______________ __________________
operate state-owned hatcheries___________________________ Component: FRED_______________ _______ _____ _____

F I S C A L  N O T E  Nc. i
STATE OF ALASKA Bill Version: H3 191

1993 LEG ISLA TIV E SESSION * (H) Publish Dste: 3 / 1 7 / 9 3

Sponsor: Williams_________________________________________ 1_
Requestor:    •_________ ___________________  COM PONENT SERIAL NO.

EXPENDITURES/REVENUES:_____________   (Thousands o f Dollars)
OPERATING 1 FY94 FY95 FY96 FY97 FV98 FY99

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &. STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 O.'l 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 o.n 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING SO.O SO.O SO.O SO.O SO.O SO.O

CAPITAL SO.O SO.O SO.O SO.O SO.O S0.I)

REVENUE FUND SOURCE: SO.O SO.O SO.O SO.O SO.O so.u

FUNDING: (Thousands o f Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0 /i I 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 I 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 1 0.0
1005 Gr/Program Receipts 0.0 0.0 0.0 o.o 0.0 1 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 1 0.0
OTHER 0.0 0.0 0.0 0.0 0.0 | 0.0
TOTAL SO.O SO.O SO.O SO.O SO.O 1 so.c

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME o 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate o f current year (FY93) impact: SO.O

ANALYSIS: (Attach a separate page if necessary)
Passage of this bill would allow funds from cost recovery at a contracted state hatchery to be used for the same purposes 
that funds from cost recovery at ordinary PNP hatcheries may be used. Under current AS 16.10.480(d), contractors can 
only use funds generated from cost recovery at a contracted hatchery for operating that hatchery. If insufficient operating 
funds are generated at a contracted hatcher,,, the contractor may use funds from one of its own hatcheries to support the 
state-owned hatchery, but could not use funds from another contracted facility to support the first.

I „ -a^ ep ared  By: Steve_McGee___________________________________________________Phone: 465-4160

' Division: FRED________________ /̂'    .   Date: 3/10/95

Approved by Commissioner: ^  T ______________________________ -__________

Agen /:  Department o f Fish and Game_______________________________________ Date:  ̂ ________

P R E P A R E R  T O  P R O V ID E  .A LL  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R ’ S L E G IS L A T IV E  O F F IC E
For further distribution information, call the Governor's Legislative Office ^
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House Resources, 
Chairman

Community (St 
Regional Affairs

Libor &. Commerce

Committees:

A l a s k a  S t a t e  L e g i s l a t u r e

Rep resen ta tiv e  W ill iam  K . W ill iam s

During Session: 
State Capitol 

Juneau, AK 99801-1182 
(907) 465-3424 

Fax (907) 465-3793

In Ketchikan:
352 Front Street 

Ketchikan, AK 99901 
(9J7) ’ 47-4672 

Fax (907) 225-8546

M E M O R A N D U M

TO: Rep. MacLean, Co-chair
v/Rep. Larson, Co-chair 
House Finance Committee

FROM: Rep. Bill Williams

DATE: March 20, 1993

RE: Request for scheduling of HB 191 for House Finance hearing

I would like to request a hearing of HB 191 before the House 
Finance Committee. I am the prime sponsor of this measure, and co­
sponsors include Representatives Olberg, Phillips, Grussendorf, G. 
Davis, and Navarre.

HB 191 pertains to how a contractor (usually a regional aquaculture 
association) may spend the cost recovery monies generated from a 
state-owned hatchery which the contractor operates under contract 
with the state. This bill is strongly supported by aquaculture 
associations, fishermen, and the Department of Fish and Game. The 
bill has a zero fiscal note and will in the long run help to save 
money for the state while maintaining hatchery production. This 
is because the increased flexibility proposed by the bill will help 
to make the take-over of operation of state facilities by 
contractors more feasible, and thus help to accomplish the goal of 
weaning hatchery operations off of state funding.

HB 191 was passed unanimously by the Fisheries Committee and no 
one has voiced any opposition to the bill, so I'm sure that the 
bill would take very little of your committee's time. I would very 
much appreciate your consideration of scheduling it for a hearing 
soon.

Back-up information is attached to this request. If further 
information is needed, please contact my office at 465-3715. Thank 
you.

Hydcr • Ketchikan • Meyers Chuck • Saxman



DEPARTMENT OF FISH AND GAME
POSITION PAPER

Bill No.: HB 191

Sponsor: Williams

Division: FRED

Bill Title: An act relating to cost recovery by contractors of state-owned hatcheries.

Backg round /L eg is la tiv e  In tent:

Passage of this bill would allow funds from cost recovery at a contracted state hatchery to be 
used for the same purposes that funds from cost recovery at ordinary PNP hatcheries may be 
used. Under current AS 16.10.480(d), contractors can only use funds generated from cost 
recovery at a contracted hatchery for operating that hatchery. If insufficient operating funds are 
generated at a contracted hatchery, the contractor may use funds from one of its own hatcheries 
to support the state-owned hatchery, but could not use funds from another contracted facility to 
support the first.

Analysis of Bill/Program Effects

The current law unnecessarily restricts the flexibility of contractors to operate state-owned 
hatcheries and may result in the closure of productive state facilities that do not have immediate 
cost-recovery potential sufficient to support their operating costs. Under AS 16.10.450, PNP 
hatchery operators are able to utilize funds generated from harvests of salmon returning to their 
facilities for reasonable operating costs, including debt retirement, expansion of facilities, 
fisheries research or other salmon rehabilitation projects, or operating costs and fisheries-related 
activities of the regional aquaculture association. This bill would allow contractors of state- 
owned hatcheries to operate contracted hatcheries with the same flexibility they already have 
with their own hatcheries. It may also reduce the need for loans or additiona. state funding for 
some contracted hatcheries where cost recovery is not possible.





UNITED FISHERMEN OF ALASKA
211 Fourth S tr e e t , S u ite  112  

J u n e a u , A la sk a  9 9 8 0 1  
9 0 7 / 5 8 6 - 2 8 2 0  

Fax: 9 0 7 /4 6 3 - 2 5 4 5
March 16,1993

The Honorable Carl Moses, Chair 
and Committee Members 
House Special Committee on Fisheries 
The Capitol Building 
Juneau, Alaska 99802-1182

Dear Chairman Moses and Committee Members:

The State of Alaska has more or less completed the process of transferring the operations of state 
-owned salmon hatcheries to regional aquaculture associations. Standard lease agreements with 
the State allow the regional associations to harvest a portion of the returning hatchery salmon to 
pay for the cost of producing those salmon. However, under current laws, the revenues received 
in the cost recovery harvest may only be used to pay for costs at the state-owned facility, and only 
for operating costs.

This bill, which is unanimously supported by the United Fishermen of Alaska, would allow the 
regional associations to use cost recovery revenues earned at state-owned hatcheries to pay for a]l 
costs that may be associated with producing salmon at those hatcheries. These include 
administrative, maintenance, and capital costs; program evaluation costs, such as tagging; and, 
debt retirement of any loans associated with the state-owned facilities.

The bill would also allow the regional associations to use those revenues to pay for costs 
associated with any other projects or facilities operated by tlie regional association. This allows an 
association to pool all cost recovery and enhancement tax revenues for the most efficient and 
effective us in its program.

The State has transferred the operation of commercially important hatcheries to the regional 
associations under the presumption that resource users should pay for the programs which benefit 
them. In order to make these transfers financially feasible, the regional associations have, in 
many cases, made capital improvements to these facilities.

MEMBER ORGANIZATIONS
Alaska Crab Coalition • Alaska Longline Fisherman's Association • Alaska Trollers Association • Araa K Seiners Association 

Bering Sea Fishermen's Association • Bristol Boy Drlltnetters Association • Concerned Aren "M" Fishermen 
Cook Inlet Aquaculture Association ■ Cordova District Fishermen United ■ Kenal Peninsula Fishermen's Association 

North Pacific Fisheries Association • Northern Southeast Regional Aquaculture Association • Peninsula Marketing Association 
Petersburg Vessel Owners Association • Prince William Sound Aquaculture Corporation • Seafood Producers Cooperative 

Southeast Alaska Seiners Association • Southern Southeast Regional Aquaculture Association 
United Cook Inlet Drilt Association • Western Alaska Cooperative Marketing Association

RE: HB 191 - An Act relating to cost recovery by
contractors who operate state-owned hatcheries



Tlie Honorable Carl Moses, Chair 
and Committee Members 
House Special Committee on Fisheries 
March 16, 1993 
Page Two

Now that the regional associations have the responsibility to operate these hatcheries, it is 
important that the State of Alaska also give them the opportunity to make them succeed, and not 
hobble them with unreasonable constraints. This bill will help to make the transfer program a 
success by removing one such constraint.

Thank you.

Sincerely,

Dan Hull, Chairman 
Aquaculture Committee 
United Fishermen of Alaska

cc: UFA Board of Directors

F D :L e g i s la t i o n :H B  191  :H S C o m O n F is h / 3 - 19



March 9, 1993

Carl Moses, Chairman 
House Special Committee on 
State Capitol Building 
Juneau, Alaska 99801

Dear Mr. Chairman;

It is my understanding that House Bill 191, an act relating 
to cost recovery by contractors who operate state owned 
hatcheries, is scheduled to come before your committee.

This bill is very meaningful to my organization. We fund a 
state hatchery, located near Paxson on the Gulkana River.
The state has asked us to accept full responsibility in FY- 
94 for the operation of that facility. There is no 
opportunity for cost recovery at the Gulkana Hatchery
because the fish arrive there in spawning condition.
Therefore, we must fund that facility with revenue earned at 
other hatcheries such as the Main Bay sockeye salmon 
hatchery in Prince William Sound.

The Main Bay Hatchery is owned by the state, but operated by 
the Prince William Sound Aquaculture Corporation. Current 
regulations prevent us from using Main Bay cost recovery 
revenue to fund another hatchery.

HB 191 will enable us to fund the Gulkana hatchery with Main 
Bay hatchery revenue, which is acceptable to gill net 
fishermen, since both hatcheries principally supply the gill
net fishery plus the subsistence and dip net fisheries on
the Copper River.

Thanks very much.

John McMullen 
President

copy: Ray Gillespie

Corporate Office • Post Office Box 1110 • Cordova, Alaska 99574-1110 
phone: 907/424-7511 * fax: 907/424-7514
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COOK INLET 
AQUACULTURE ASSOCIATION

HC 2, BOX 649 
30LD0TNA, AK 09869.8707 

(007) 283-5701

March 11, 1992

House Special Committee on Fisher
S t a t e  C a p i t o l  •'
Juneau, Alaska 99801 _ '

Dear Special Committee Member: .... -

CIAA urges approval of HB- 191 because we need to be able to utilize 
cost recovery revenues generated at the State owned facilities we 
operate in exactly the same fashion as cost recovery revenues 
generated at facilities we own and operate. We need to be able to 
spend fish sale revenues generated at State owned facilities to:

1) make improvements to the State owned facilities. In many 
instances the complete design was never constructed, vital parts 
were left out. In other instances, poor construction or poor 
maintenance has resulted in the need for major improvements. In 
still other instances new regulations (fuel handling and storage 
for example) require expensive improvements,

2) pay reasonable costs of operating the regional associations.. 
It is not fair that any association overhead must be charged off 
against those facilities owned by associations. All facilities 
require administrative services which we call overhead; all 
facilities should pay a fair share.

3) taka advantage of the flexibility and security offered by 
securing operating revenue through a "corporate cost recovery 
goal". We can u b s  monies generated from facilities owned by 
associations to operate, maintain or improve state owned 
hatcheries; We should be able to use monies generated at a State 
owned facility to oporata, maintain or improve another State owned 
facility or an association owned facility. It is not likely that 
every facility will generate exactly its individual cost recovery 
goal every year. Shortages at one facility must be made up by 
surpluses from other facilities; regardless of who actually owns a 
particular facility.

I would be happy to answer any questions.

Sincerely,

Thomas E. Mears, 
Executive Director

SALMON ENHANCEMENT TODAY MEANS BETTER SALMON FISHING TOMORROW
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Southern Southeast Regional Aquaculture Association, Inc.

The Southern Southeast Regional Aquaculture Association (SSRAA) recommends the 
approval of this act SSRAA signed an agreement with the Department of Fish and Game 
on July 1, 1992 to operate the State Soekcyc Salmon Hatchery ai Beaver Falls for a. twenty 
year period. A cost recovery program is being d .Yelopcd that will pay for the operations of 
this facility. However, our experience in operating snlnxon hatcheries over the past fifteen 
years has shown that return rates and prices are highly volatile, and there will be times 
when a single species will not cover the operating costs.

One of the strengths of SSRAA’s program is the diversification of onr species being reared 
and the multiple sites where these fish are released. SSRAA releases all salmon species, 
except for pink salmon, and release them at multiple sites, When the return of one species 
is low or the price is depressed, wc can frequently make cost recovery goals on another 
species for which the return or price is higher and/or harvest at another site.

SSRAA also operates all of our programs from a pool of money derived from the saJmon 
enhancement lax and cost recovery. This pool is budgeted among all projects. It is not 
practical in our case to make each project pay for itself. This is more efficient and less 
costly than running each as an independent entity.

The current limitation on SSRAA to operate the Slate Beaver Falls Hatchery is not 
consistent with our operations. There will be occasions when the sockcye returns will not 

- provide sufficient funds to operate the hatchery and SSRAA will have to subsidize the state 
hatchery from our other cost recovery efforts. It is only fair that SSRAA should also be 
able to use funds from the Beaver Falls cost recovery to meet our other program needs.

If HB 191 is enacted, it will help stabilize our source of revenue and add to our 
diversification strength. It will help assure that our other salmon enhancement programs 
will not be jeopardized and it will help assure that SSRAA will be able to meet our debt 
sen icc  to the State Fisheries Enhancement Revolving Loan Fund (FERLF). The recent 
legislative audit report (08-4445-93) recommends approval of this bill and advises that the 
bill would also help secure the future of the FERLF for other operators who still need to 
borrow from the fund.

2721 Tongass Avenue
Ketchikan, Alaska 99901
Phone: (907) 225-9605 
Fax: (907) 225-1348

H o u se  S p ec ia l C om m ittee  F ish eries
RE: H B  191 "An act re la tin g  to cost recovery by
co n tra cto rs  w ho operate state-ow ned hatcheries"

Sincerely,

Donald F. Amend 
General Manager



§ 16.10.370 F i s h  a n d  G a m e § 16.10.380

Revisor's notes. — Reorganised in Cross references. — For further defi- 
1983 to alphabetize the defined terms. nitions, see AS 16.05.940.

Sec. 16.10.370. Short title. A S  16.10.300 —  16.10.370 m a y  be 

cited as the Commercial Fishing Loan Act. (§ 1 ch 134 S L A  1972)

Article 9. S a l m o n  Hatcheries.

Section
375. Regional salmon plans 
380. Regional associations 
400. Permits for salmon hatcheries 
410. Hearings before permit issuance 
420. Conditions of a permit 
430. Alteration, suspension, or revocation 

of permit
440. Regulations relating to released fish 
443. Department assistance and coopera­

tion

Section
445. Egg sources
450. Sale of salmon and salmon eggs: use 

of proceeds; quality and price 
460. Inspection of hatchery 
470. Annual report
480. Contracts for the operation of state 

hatcheries

Cross references. — For legislative SLA 1979, in the 1979 Temporary and
findings and purpose related to AS Special Acts and Resolves.
16.10.375 — 16.10.560, see 5 1, ch. 59,

Sec. 16.10.375. Regional s a l m o n  plans. The commissioner shall 

designate regions of the state for the purpose of salmon production 

and have developed and a m e n d  as necessary a comprehensive salmon 

plan for each region, including provisions for both public and private 

nonprofit hatchery systems. Subject to plan approval by the commis­

sioner, comprehensive salmon plans shall be developed by regional 

planning teams consisting of department personnel and representa­

tives of the appropriate qualified regional associations formed under 

A S  16.10.380. (§ 2 ch 161 S L A  1976; a m  § 2 ch 154 S L A  1977)

Sec. 16.10.380. Regional associations, (a) The commissioner 

shall assist in and encourage the formation of qualified regional asso­

ciations for the purpose of enhancing salmon production. A  regional 

association is qualified if the commissioner determines that it

(1) is comprised of associations representative of commercial fisher­

m e n  in the region;

(2) includes representatives of other user groups interested in fish­

eries within the region w h o  wish to belong; and

(3) possesses a Doard of directors that includes no less than one 

representative of each user group that belongs to the association.

(b) In this section "user group” includes, but is not limited to, sport 

fishermen, processors, commercial fishermen, subsistence fishermen, 

and representatives of local communities.



§ 16.10.400 A l a s k a  S t a t u t e s § 16.10.400
(c) A qualified regional association, when it becomes a nonprofit 

corporation under AS 10.20, is established as a service area in the 
unorganized borough under AS 29.03.020 for the purpose of providing 
salmon enhancement services. (§ 2 ch 161 SLA 1976; am § 2 ch 59 
SLA 1979)

N O T E S  T O  D E C IS IO N S

C ite d  in  S ta te  v. A le x ,  646 P .2d  2 f 1 
(A la s k a  1982).

Sec. 16.10.400. P erm its  for sa lm on  hatcheries , (a) The commis­
sioner or a designee may issue a permit, subject to the restrictions 
imposed by statu te or regulation under AS 16.10.400 — 16.10.470, to 
a nonprofit corporation organized under AS 10.20, after the permit 
application has been reviewed by the regional planning team, for

(1) the construction and operation of a salmon hatchery;
(2) the operation of a hatchery under AS 16.10.480.
(b) The application for a permit under this section shall be on a 

form prescribed by the department and be accompanied by an applica­
tion fee of $100. The commissioner may waive the submission of an 
application for a permit to operate a hatchery under AS 16.10.480.

(c) A hatchery permit is nontransferable. If a permit holder sells or 
leases a hatchery for which a perm it ir issued under this section, the 
new operator shall apply for a new oerm it under this section.

(d) [Repealed, § 19 ch 154 SL A  1977.]
(e) A qualified regional association formed under AS 16.10.380, if it 

has become a nonprofit corporation under AS 10.20, has a preference 
right to a permit under (a)(1) of this section if its proposed hatchery is 
provided .or in the comprehensive plan for tha t region developed un­
der AS 16.10.375 and the fresh w ater source exceeds one cubic foot per 
second minimum flow. Another local nonprofit hatchery corporation 
approved by a qualified regional association has an identical prefer­
ence right.

(f) Except for permits issued before June 16,1976, a  permit may not 
be issued for construction or operation of a hatch Qry on an 
anadromous fish stream  unless the stream  has been clas 'd as suit­
able for enhancement purposes by the commissioner. _ .j commis­
sioner shall undertake to make such classifications in conjunction 
with the development of the comprehensive plan under AS 16.10.375.

(g) During the development of a  comprehensive plan for a region a 
perm it may not be issued for a  hatchery unless the commissioner 
determines th a t the action would result in substantial public benefits 
and would not jeopardize natural stocks. (§ 2 ch 111 SLA 1974; am 
§ 3 ch 161 SLA 1976; am §§ 3, 19 ch 154 SLA 1977; am §§ 2 — 4 ch 
14 SLA 1988)

1 2 2



§ 16.10.410 F i s h  a n d  G a m e § 16.10.420
C ro s s  re fe re n c e s .  —  F o r le g is la t iv e  in -  O p in io n s  o f  a t t o r n e y  g e n e ra l.  —  

te n t in  c o n n e c tio n  w i th  th e  e n a c tm e n t o f  S ince  th e  co n d itio n s  fo r  issuance o f  a
A S  16 .10 .400 —  16 .10 .470, see § 1, ch . h a tc h e ry  p e rm it  do n o t a p p e a r to  be in co n -
111, S L A  1974, in  the  T e m p o ra ry  a n d  s is te n t w i th  th e  o p e ra t io n  o f  a f is h  p ro-
S pec ia l A c ts . cessing  a n d  m a rk e t in g  f a c i l i t y  in  con ju nc-

E f fe c t  o f  a m e n d m e n ts .  —  T h e  1988 t io n  w i th  the  h a tc h e ry , a  n o n p ro fit  h a tch -
a m e n d m e n t, e ffe c tiv e  M a rc h  31, 1988, in  e ry  can  a lso process an d  m a rk e t f is h e r ie s '
su b sec tion  (a ), d iv id e d  th e  fo rm e r ly  u n d i-  p ro d u c ts , b u t a n y  p r o f i t  w o u ld  have to  be
v id e d  la n g u a g e  in to  a n  in t r o d u c to ry  p a ra - used fo r  e xp ans ion  o r  im p ro v e m e n t o f  fa-
g ra p h  a n d  p a ra g ra p h  (1 ), a n d  added p a ra - c i l i t ie s ,  h a tc h e r ie s  re sea rch  o r o th e r  au -
g ra p h  (2 ); added th e  second sen tence  in  th o riz e d  purposes o f  th e  re g io n a l associa-
su b sec tion  (b ); a n d , in  sub se c tio n  (e ), in -  t io n  w i th in  w h ic h  th e  c o rp o ra tio n  is  lo-
se rted  "u n d e r  (a )(1 ) o f  th is  se c tio n "  in  th e  ca ted , j un e  j j ,  1g g4i Q p. A t t ’y  Gen.
f i r s t  sen tence an d  s u b s t itu te d  " A n o th e r "  
fo r  "A n y  o th e r "  in  th e  second sen tence .

Sec. 16.10.410. H earings befo re  perm it issuance, (a) At least 
30 days before the issuance of a perm it under AS 16.10.400, a public - 
hearing shall be held in a central location in the vicinity of the pro­
posed hatchery facility.

(b) Notice of the hearing shall be published in a newspaper of gen­
eral circulation once a week for three consecutive weeks, with comple­
tion of the notice at least 10 days before the hearing.

(c) The hearing shall be conducted by the department. At a hearing 
for a permit under AS 16.10.400(a)(1), the applicant shall present a 
plan for the proposed hatchery, describing the capacity of the hatchry 
and other relevant facts tha t may be of interest to the department or 
the public. Interested members of the public shall be afforded an op­
portunity to be heard.

(d) The departm ent shall record and consider objections and recom­
mendations offered by the public at the hearing conducted under this 
section. It shall respond in writing, w ithin 10 days after the hearing is 
held, to any specific objections offered by a member of the public at the 
hearing. (§ 2 ch 111 SLA 1974; am § 5 ch 14 SLA 1988)

E f fe c t  o f  a m e n d m e n ts .  —  T h e  1988 fo rm e r ly  re la te d  to  th e  t r a n s fe r a b i l i ty  o f  
a m e n d m e n t, e ffe c tiv e  M a rc h  31 , 1988, re -  th e  h a tc h e ry  p e rm it,  
p e a led  and  re e n a c te d  s u b s e c tio n  (c), w h ic h

Sec. 16.10.420. C onditions o f a  perm it. The departm ent shall re­
quire, in a perm it issued to a hatchery operator, tha t

(1) salmon eggs procured by the hatchery must be from the depart­
ment or a source approved by the department;

(2) salmon eggs or resulting fry may not be placed in waters of the 
state other than those specifically designated in the permit;

' (3) salmon' eggs or resulting fry, sold to a permit holder by the state 
or by another party approved by the department, may not be resold or 
otherwise transferred to another person;

(4) salmon may not be released by the hatchery before department 
approval, and, for purposes of p a tH  ogical examination and approval,123



§ 16.10.430 A l a s k a  S t a t u t e s § 16.10.440
the departm ent shall be notified of the proposed release of salmon at 
least 15 days before the date of their proposed release by the hatchery;

(5) diseased salmon be destroyed in a specific manner and place 
designated by the department;

(6) adult salmon be harvested by hatchery operators only at specific 
locations as designated by the department;

(7) surplus eggs from salmon returning to the hatchery be made 
available for sale first to the departm ent and then, after inspection 
and approval by the department, to operators of other hatcheries au­
thorized by permit to operate under AS 16.10.400 — 16.10.470;.

(8) if surplus salmon eggs are sold by a perm it holder to another 
permit holder, a copy of the sales transaction be provided to the de­
partment;

(9) [Repealed, § 5  ch 110 S L A  1980.]
(10) a hatchery be located in an area where a reasonable segrega­

tion from natural stocks occurs, but, when feasible, in an area where 
returning hatchery fish will pass through traditional salmon fish- ries. 
(§ 2 ch 111 SLA 1974; am § 5 ch 110 SLA 1980)

Sec. 16.10.430. A lte ra tion , su spension , o r revocation  of p e r­
mit. (a) If a perm it holder fails to comply with the conditions and 
terms of the permit issued under AS 16.10.400 — 16.10.470 within a 
reasonable period after notification of nonccmpliance by the depart­
ment, the perm it may be suspended or revoked, in the discretion of the 
commissioner after the regional planning team for the area in which 
the hatchery is located is notified and granted an opportunity to com­
ment upon the proposed suspension or revocation.

(b) If the commissioner finds th a t the operation of the hatchery is 
not in the best interests of the public, the commissioner may alter the 
conditions of the permit to m itigate the adverse effects of the opera­
tion, or, if the adverse effects are irreversible and cannot be mitigated 
sufficiently, initiate a term ination of the operation under the permit 
over a reasonable period of time under the circumstances, not to ex­
ceed four years. During the period of time that the operation is being 
terminated, the permi; holder may harvest salmon under the term s of 
the permit but may not release additional fish. (§ 2 ch 111 SLA 1974; 
am § 4 ch 154 SLA 1977)

Sec. 16.10.440. R egu la tions re la tin g  to re leased  fish, (a) Fish 
released into the natural waters of the state by a hatchery operated 
under AS 16.10.400 — 16.10.470 are available to the people for com­
mon use and are subject to regulation under applicable law in the 
same way as fish occurring in  the ir natural state until they retu rn  to 
the specific location designated by the departm ent for harvest by the 
hatcher}' operator.
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(b) The Board of Fisheries may, after the issuance of a permit by 
the commissioner, amend by regulation adopted in accordance with 
AS 44.62 (Administrative Procedure Act), the terms of the permit 
relating to the source and number of salmon eggs, the harvest of fish 
by hatchery operators, and the specific locations designated by the 
departm ent for harvest. The Board of Fisheries may not adopt any 
regulations or take any action regarding the issuance or denial of any 
permits required in AS 16.10.400 — 16.10.470. (§ 2 ch 111 SLA 1974; 
am § 24 ch 206 SLA 1975; am § 3 ch 59 SLA 1979)

Sec. 16.10.443. D epartm en t ass is tan ce  and  coopera tion ,
(a) Before and tuier permit issuance under AS 16.10.400 — 16.10.470, 
the departm ent shall make every effort, within the limits of time and 
resources, to advise and assist applicants or permit holders, as appro­
priate, in the planning, construction, or operation of salmon hatcher­
ies.

(b) Nothing in this section exempts an applicant or permit holder 
frc-n compliance with AS 16.10.400 — 16.10.470 or from compliance 
with the regulations or restrictions adopted under AS 16.10.400 —
16.10.470. (§ 1 ch 97 SLA 1975)

Sec. 16.10.445. Egg sources, (a) The departm ent shall approve 
the source and number of salmon eggs taken under AS 16.10.400 —
16.10.470.

(b) Where feasible, salmon eggs utilized by a hatchery operator 
f  shall first be taken from stocks native to the area in which the hatch­

ery is located, and then, upon departm ent approval, from other areas, 
as necessary. (§ 2 ch 111 SLA 1974)

Sec. 16.10.450. Sale of salm on a n d  salm on eggs: u se  of p ro- 
ceeds; q u a lity  an d  price , (a) Except as otherwise provided in a con­
tract for the operation of a hatchery under AS 16.10.480, a hatchery 
operator who sells salmon returning from the natural waters of the 
state, or sells salmon eggs to another hatchery operating under AS
16.10.400 — 16.10.470, after utilizing the funds for reasonable operat­

es ing costs, including debt retirement, expanding its facilities, salmon
rehabilitation projects, fisheries research, or costs of operating the 
qualified regional association for the area in which the hatchery is 
located, shall expend the remaining funds on other fisheries activities 
of the qualified regional association.

(b) Fish returning to hatcheries and sold for hum an consumption 
shall be of comparable quality to fish harvested by commercial fisher­
ies in the area and shall be sold a t prices commensurate with the 
current m arket. (§ 2 ch 111 SLA 1974; am § 5 ch 154 SLA 1977; am 
§ 6 ch 14 SLA 1988)

ll



§ 16.10.460 A j l a s k a  S t a t u t e s § 16.10.480
E f fe c t  o f  a m e n d m e n ts .  —  T h e  1988 t ra c t  fo r  th e  o p e ra tio n  o f  a h a tc h e ry  u n d e r 

a m e n d m e n t, e ffe c tiv e  M a rc h  31 , 1988, A S  16 .10 .480" a t  th e  b e g in n in g  o f  subsec- 
d e s ig n a te d  th e  fo rm e r ly  u n d e s ig n a te d  tw o  t io n  (a ), a n d  m ade a series o f  m in o r  s ty lis -  
sen tences as  subsec tions  (a ) a n d  (b ), ad ded  t ic  changes th ro u g h o u t th e  section . 
"E x c e p t as o th e rw is e  p ro v id e d  in  a  con-

Sec. 16.10.460. In sp ec tio n  of hatchery , (a) As a condition of and 
in consideration for a perm it to operate a hatchery under AS
16.10.400 — 16.10.470, an inspection of the hatchery facility by de­
partm ent inspectors shall be permitted by the permit holder a t any 
time the hatchery is operating. The inspection shall be conducted in a 
reasonable manner.

(b) The cost of an inspection performed by the department under AS
16.10.400 — 16.10.470 shall be borne by the department. (§ 2 ch 111 
SLA 1974; am § 4 ch 110 SLA 1980)

Sec. 16.10.470. A nnual rep o rt, (a) A person who holds a  permit 
for the operation of a salmon hatchery under AS 16.10.400 — 
16.10.470 shall submit an annual report no later than December 15 to 
the departm ent and to the qualified regional association for the area 
in which the hatchery is located, to include but not be limited to 
information pertaining to species; brood stock source; number, age, 
v/eight, and length of spawners; number of eggs taken and fry 
fingerling produced; and the number, age, weight, and length of ad rlt 
returns attributable to hatchery releases, on a form to be provided by 
the department.

(b) A person who holds a perm it for the operation of a salmon hatch­
ery under AS 16.10.400 — 16.10.470 and each regional association 
levying a voluntary assessment under AS 16.10.540 shall submit an 
annual financial report to the Department of Commerce and Economic 
Development on a form to be provided by the Department of Com­
merce and Economic Development. (§ 2 ch 111 SLA 1974; am § 6 ch 
154 SLA 1977; am § 4 ch 59 SLA 1979; am § 31 ch 14 SLA 1987)

Sec. 16.10.475. D efinitions. [Repealed, § 32 ch 14 SL A  1987.]

Sec. 16.10.480. C o n trac ts  fo r th e  o p era tion  of s ta te  hatcheries, 
(a) If the department determines tha t it is unable to continue operat­
ing a state-owned hatchery or tha t it is in the best interest of the state 
to provide for the operation of the hatchery by another person or by 
another person in cooperation with the state, the department may 
enter into a contract for the operation or cooperative operation of the 
hatchery.

(b) Notwithstanding AS 36.30, when selecting a contractor under 
(a) of this section, the departm ent shall give a preference to the re­
gional association organized under AS 16.10.380 that is located in the 
region in which the hatchery is located. If the department determines126



§ 16.10.480 F i s h  a n d  G a m e § 16.10.480
tha t the preferred regional association does not meet the criteria es­
tablished by the department for the contract, the departm ent may not 
award the contract to the preferred regional association and shall 
procure the contract under AS 36.30 after considering the recommen­
dations of the preferred regional association.

(c) A contract entered into under this section m ust provide tha t the 
hatchery will be operated under AS 16.10.400 — 16.10.445 and 
16.10.460 — 16.10.470 and the regulations adopted under those sec­
tions.

(d) The department may issue to a contractor who operates a hatch­
ery under this section a permit to harvest adult salmon during the 
term of the contract in a quantity sufficient to allow the contractor to 
recover all or part of the contractor’s costs of operating the hatchery.,

(e) A contract under this section for the operation of a hatchery may 
not affect the sta te’s ownership of the hatchery and does not affect the 
state’s responsibility to manage the resource.

(f) The operation of a hatchery under a contract authorized by this 
section shall be conducted in accordance with the fisheries manage­
ment and production goals of the department, and m ust be consistent 
with the Comprehensive Regional Salmon Plan approved under AS 
16.10.375. During the term of the contract, the department may order 
changes in the operation of the hatchery tha t are necessary to ensure 
consistency with the production goals of the Comprehensive Regional 
Salmon Plan. The contract m ust specify the species to be raised and 
the production goals for r*ach species, and these specifications must 
comply with the Comprehensive Regional Salmon Plan. The depart­
ment may term inate a  contract if the contractor fails to operate the 
hatchery in accordance with the requirements established by and un­
der this subsection. (§ 1 ch 14 SLA 1988)

L e g is la t iv e  h is t o r y  r e p o r t s .  —  F o r 1988 (C C S  S B  410), see 1988 S ena te  J o u r-  
le g is la t iv e  le t te r  o f  in te n t  o n  ch . 14, S L A  n a l 2422.

A rticle 10. F isheries E n h an cem en t Loan P rogram .

S ec tio n
500. D e c la ra t io n  o f  p o lic y  
505. F is h e r ie s  e n h a n c e m e n t re v o lv in g  

loan  fu n d  
507. S pec ia l a cco u n t e s ta b lish e d  
510. Pow ers an d  d u tie s  o f  th e  c o m m is ­

s io n e r
520. L im ita t io n  on  loon s

S e c tio n
525. R e p a ym e n t o f  p r in c ip a l and  in te re s t 

on  loans
540. V o lu n ta ry  assessm ent on sa le  o f  

sa lm o n
555. D isp o sa l o f  p ro p e r ty  a c q u ire d  b y  de­

f a u l t  o r  fo re c lo su re
560. D e fin it io n n

C ro s s  re fe re n c e s .  —  F o r le g is la t iv e  S L A  1979, in  th e  1979 T e m p o ta ry  and
fin d in g s  a n d  pu rp o se  re la te d  to  A S  S p e c ia l A c ts  and Resolves,
16.10.375 —  16 .10 .560 , see § 1, ch . 59.127
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JUVJL O O SiSSflSL. e Sansone 
A s s i s t a n t  A t to rn e y  G en e ra l 

N a tu r a l R e so u rc e s  S e c t io n  - Juneau

O

S t a t e  o f  A l a s k a
Department of Law 

A ugu st 26, 1992 
663-92-0327 
465-3600
Review  o f  h a tc h e r y  
management c o n t r a c t s

You r e q u e s te d  us co r e v ie w  a l l  e x i s t i n g  a g re em en ts 
b e tw een  th e  A la s k a  D epartm en t o f  F i s h  and Game and th e  r e g io n a l  
a q u a c u lt u r e  a s s o c ia t io n s  f o r  th e  o p e r a t io n  o f  s t a t e  f i s h  
h a t c h e r ie s ,  p a r t i c u l a r l y  w ith  r e s p e c t  t o  th e  c h a r a c t e r i s t i c s  o f  th e  
fu n d s  u se d  to  o p e ra te  th e  h a t c h e r ie s ,  in c lu d in g  f i s h e r i e s  
enhancem ent t a x  fu n d s , c o s t  r e c o v e r y  money, d e s ig n a te d  g r a n t s ,  
c a p i t a l  im provem ent p r o je c t  f u n d s , and o i l  s p i l l  c o s t  r e c o v e r y  
f u n d s .  To re sp o n d  to  y o u r  r e q u e s t ,  t h i s  memorandum f i r s t  p r e s e n t s  
g e n e r a l b a ck g ro un d  on th e  o p e r a t io n  o f  s t a t e  h a t c h e r ie s  b y  th e  
r e g io n a l  a s s o c ia t io n s .  N e x t , th e  v a r io u s  so u rc e s  o f  f u n d in g  a r e  
d i s c u s s e d .  P u r s u a n t t o  AS 36.05.030, q u e s t io n s  r e g a r d in g  th e  
L i t t l e  D av is-B acon  A c t , AS 36.05, w i l l  be  r e f e r r e d  to  th e  A la s k a  
D epartm en t o f L a b o r . F i n a l l y ,  c o n c lu s io n s  and recom m enda tion s a r e  
p r e s e n te d .

T h is  memorandum o f  a d v ic e  p e r t a in s  o n ly  to  th e  s t a t e  
h a t c h e r ie s  o p e ra te d  p u r s u a n t  t o  AS 16.10.480 b y  th e  r e g io n a l  
a q u a c u lt u r e  a s s o c ia t io n s  u n d e r  c o n t r a c t  w i t h  th e  A la s k a  D epa rtm en t 
o f  F i s h  and Game, and n o t t o  th e  p r i v a t e  n o n p r o f i t  h a t c h e r ie s  
c o n s t r u c t e d  and o p e ra te d  b y  n o n p r o f i t  c o r p o r a t io n s  p u r s u a n t  t o  
AS 16.10.400(a)(1). A tta chm en t I  t o  t h i s  memorandum l i s t s  th e  
c o n t r a c t s  and c o n t r a c t  amendments r e v ie w e d . A tta chm en t I I  l i s t s  
p r e v io u s  D epartm en t o f  Law memoranda o f  a d v ic e  c o n c e rn in g  th e  
h a tc h e r y  c o n t r a c t s  o r  h a tc h e r y  f in a n c e .  A tta chm en t I I I  c o n s i s t s  o f  
a s e t  o f  summary c h a r t s  com p a r in g  th e  c u r r e n t  c o n t r a c t u a l  
p r o v i s io n s  o f  a l l  th e  h a t c h e r ie s  u n d e r  c o n t r a c t .  A tta chm en t IV  i s  
a memorandum from  J e f f e r y  P . . K o e n in g s , D i r e c t o r ,  F i s h e r i e s  
R e h a b i l i t a t io n  and Enhancement D i v i s i o n ,  A la s k a  D epartm en t o f  F i s h  
and Game, d a te d  A u g u s t IS ,  1992, t h a t  p r o v id e s  a h i s t o r i c a l  
p e r s p e c t iv e  o f  th e  d e ve lo pm en t o f  th e  h a tc h e r y  management 
c o n t r a c t s .

The f o l lo w in g  a b b r e v ia t io n s  a re  u se d  in  t h i s  memorandum:
ADF&G
CIAA

A la s k a  D epa rtm en t o f  F is h  and Game 
Cool; I n l e t  A q u a c u ltu r e  A s s o c ia t io n

C3-0C3
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CIP
DCED

FRED D iv . -

KRAA

NSRAA

PNP
PWSAC

SSRAA

RAA

C a p i t a l  Im provem ents P r o je c t
A la s k a  Departm ent o f  Commerce and 
Econom ic Development
A la s k a  D epartm ent o f  F is h  and Game, 
F i s h e r ie s  R e h a b i l i t a t io n ,  Enhancement and 
D eve lopment D iv i s io n  .
K od iak  R e g io n a l A q u a c u ltu r e  A s s o c ia t io n

- vne N o rth e rn  S o u th e a s t R e g io n a l A q u a c u ltu r e  
■tm A s s o c ia t io n  °
i t

P r iv a t e  N o n p ro f it  ( h a tc h e ry  o p e ra to r )
P r in c e  W il l ia m  Sound A q u a c u ltu r e  
C o rp o ra t io n
S o u th e rn  S o u th e a s t R e g io n a l A q u a c u ltu r e  
A s s o c ia t io n
R e g io n a l A q u a c u ltu r e  
R e g io n a l A s s o c ia t io n

A s s o c ia t io n

Ten s t a t e  h a t c h e r ie s  a re  c u r r e n t l y  th e  s u b je c t  o f  
o p e r a t io n a l c o n t r a c t s  o r  c o o p e r a t iv e  ag reem en ts be tw een  ADFSG and 
a  r e g io n a l  a q u a c u lt u r e  a s s o c ia t io n :  C.IAA fu n d s  and o p e ra te s  t v .
T r a i l  L ake s and T u tk a  h a t c h e r ie s  and fu n d s  a  f i s h e r i e s  enhancem ent 
p rog ram  a t  C rooked C re e k ; KRAA fu n d s  o p e r a t io n s  a t  K i t o i  and  P i l l a r  
C re e k ; NSRAA fu n d s  and o p e ra te s  H idden  F a l l s ;  P9SAC fu n d s  and 
o p e r a te s  C annery C reek  and M ain Bay and fu n d s  th e  o p e r a t io n s  o f  
G u lk a n a ; and SSRAA fu n d s  and o p e ra te s  B eave r F a l l s .  The B ig  Lake 
h a tc h e r y  i s  th e  s u b je c t  o f  a c o o p e r a t iv e  ag reem en t w ith  CIAA; 
h ow e ve r , ADFSG c u r r e n t l y  fu n d s  and o p e ra te s  th e  h a tc h e r y . ADFSG i s  
c o n c e rn e d  t h a t  a s  i t  h a s n e g o t ia t e d  e a ch  c o n t r a c t ,  l e g a l  i s s u e s  may 
n o t  h a ve  b een  t r e a t e d  c o n s i s t e n t l y .  To f a c i l i t a t e  th e  de ve lo pm en t 
an d  m o d i f i c a t io n  o f  c o n t r a c t s ,  ADFSG se e k s  c o n s i s t s n c y  i n  th e  
a p p l i c a t io n  o f  th e  l a v  t o  each  c o n t r a c t  and t o  e n su re  c om p lia n ce  
w i t h  a p p l i c a b le  s t a t u t e s  and r e g u la t i o n s .

R ev iew  o f  ADFSG*s h a tc h e r y  c o n t r a c t s  and D epartm en t o f  
Law a d v ic e  c o n c e rn in g  t h e  h a t c h e r ie s  in d i c a t a s  t h a t  th e  c o n t r a c t s  
and  t h e i r  i n t e r p r e t a t i o n  a re  to  some e x te n t  in c o n s i s t e n t .  As 
d i s c u s s e d  i n  A tta chm en t IV , some in c o n s is t e n c y  i s  t o  be  e x p e c te d , 
g iv e n  th e  u n iq u e  c h a r a c t e r i s t i c s  o f  e a ch  h a tc h e r y  and i t s  sa lm on  
p r o d u c t io n  a c t i v i t i e s .  I n  a d d i t i o n ,  th e  n a tu r e  and e x t e n t  o f  th e  
o b l i g a t i o n s  u n d e r ta k e n  b y  th e  r e g io n a l a s s o c ia t io n s  v a r y  from  
h a tc h e r y  t o  h a tc h e r y  and  from  r e g io n a l a s s o c ia t io n  t o  r e g io n a l 
a s s o c ia t io n .  However, i f  th e  c o n t r a c t s  a re  In c o n s i s t e n t  due to  an
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e rro n e o u s  in t e r p r e t a t i o n  and a p p l ic a t io n  o f  th e  law  o r  due* to  th e  
o m is s io n  o f  c r i t i c a l  c o n t r a c t  p r o v i s io n s ,  th e n  th e  in c o n s i s t e n c ie s  
among th e  c o n t r a c t s  may p r e s e n t  l e g a l  d i f f i c u l t i e s .  By r e v ie w in g  
A tta chm en t I I I ,  th e  summary c h a r t s ,  i t  i s  p o s s ib le  to  o b t a in  an 
o v e r v ie w  o f  th e  c o n t r a c t s  and to  i d e n t i f y  where th e  in c o n s i s t e n c ie s  
and  o m is s io n s  o c c u r . The D epartm ent o f  Law w i l l  c o n t in u e  to  work 
w i t h  ADF&G to  a d d r e s s  any l e g a l  co n ce rn s  o v e r  e x i s t i n g  o r  new 
c o n t r a c t s .

DISCUSSIf lH
S in c e  1981, th e  S ta te  of. A la s k a  has so u g h t more e f f i c i e n t  

and e co n om ica l means o f  o p e r a t in g  i t s  h a t c h e r ie s .  S ee , e . g .  f 
C annery C reek C o n t r a c t ,  S ta tem en t o f  P rob lem  and B ackground a t  3 
(June  14, 1988). In  1988, th e  l e g i s l a t u r e  e n a c te d  AS 16.10.480, 
a u t h o r i z in g  ADF&G to  e n te r  in to  c o n t r a c t s  f o r  th e  o p e r a t io n  o r  
c o o p e r a t iv e  o p e r a t io n  o f  s t a t e  h a t c h e r ie s ,  when ADF&G d e te rm in e s  
t h a t  i t  i s  u n a b le  to  c o n t in u e  o p e r a t in g  a h a tc h e r y  o r  t h a t  i s  i n  
th e  b e s t  i n t e r e s t  o f  t l . a  s t a t e  to  p ro v id e  f o r  th e  o p e r a t io n  o r  
c o o p e r a t iv e  o p e r a t io n  o f  a h a tc h e r y  b y  a n o th e r  p e r so n . The 
l e g i s l a t i v e  h i s t o r y  o f AS 16.10.480 in d i c a t e s  t h a t  i t s  m ain  p u rp o se  
was to  r e l i e v e  th e  b u rd e n  p la c e d  on th e  g e n e r a l f'.ind b y  th e  
o p e r a t in g  c o s t s  o f  c e r t a i n  s t a t e  h a t c h e r ie s ,  w h i le  a t  th e  same t im e  
p r o v id in g  an a l t e r n a t i v e  means o f  a l lo w in g  them  to  rem a in  i n  
o p e r a t io n . 1

1 The l e g i s l a t u r e  p a s s e d  th e  C on fe ren ce  Comm ittee S u b s t i t u t e  f o r  
S en a te  B i l l  410 in  1988, a d d in g  AS 16.10.480 and am end ing 
AS 16.10.400, AS 16.10.410, and AS 16.10.450. A memorandum from  
R e p r e s e n ta t iv e  Ben G ru s s e n d o r f , S p eake r o f  th e  H ouse , th e  p r im e  
sp o n so r o f  House B i l l  454 (w h ich  ^as i d e n t i c a l  t o  S en a te  B i l l  410), 
to  R e p r e s e n ta t iv e  Dave D o n le y , C ha irm an , House L abo r and Commerce 
C om m ittee , s t a t e s  s

House B i l l  454 and S en a te  B i l l  410 a r e  an
a p p ro p r ia te  re sp o n se  b y  th e  D epartm en t o f  F i s h  and 
Gas» t o  i n t e n t  la n g u a g e  p la c e d  i n  th e  FT 1988
b u d g e t t h a t  r e q u i r e d  th e  d ep a r tm en t t o  d e v e lo p  w ays 
to  r e l i e v e  th e  b u rd e n  on th e  g e n e r a l fu n d  c a u se d  b y  
s t a t e  h a tc h e r y  o p e r a t io n .

Mem. a t  2 (F eb . 22, 1988). See a ls o  M in u te s  o f  th e  House R e so u rc e s  
S ta n d in g  Comm, a t  5 (M ar. 1, 1988) (Remarks o f  Doug R ic k e y ,
L e g i s l a t i v e  A s s i s t a n t  to  Rep. Ben G ru s s e n d o r f) ;  M in u te s  o f  th e  
S e n a te  R e so u rc e s  Comm, a t  4 (F eb . 22, 198E) (Remarks o f  S en . F re d  
Z h a r o f f ) .  The h a t c h e r ie s  im m e d ia te ly  a f f e c t e d  w ere C annery C re e k , 
H idden  F a l l s ,  K i t o i ,  and T r a i l  L a k e s . M in u te s  o f  th e  House
R e so u rc e s  Comm, a t  3 (M ar. 10, 1988) (Remarks o f  Rep. John S u n d ) .
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The c o n t r a c t in g  o f  s t a t e  h a tc h e r ie s  b e n e f i t s  th e  p u b l i c  

b y  c o n t in u in g  th e  enhancem ent o f  th e  common p ro p e r ty  f i s h e r i e s ,  
w h i le  a t  th e  same t im e  f r e e in g  s t a t e  r e s o u r c e s  f o r  o th e r  p u rp o s e s . 
See  Cannery C reek C o n tr a c t , S ta tem en t o f  P rob lem  and B ackg ro un d  a t  
3 (June 14, 1988). Under AS 16.10.480(f), th e  o p e r a t io n  o f  a s t a t e  
h a tc h e r y  un d e r c o n t r a c t  m ust be co n d u c te d  in  a c c o rd a n c e  w ith  
ADF&G's f i s h e r i e s  management and p ro d u c t io n  g o a ls ,  and m ust be 
c o n s i s t e n t  w ith  i t s  r e g io n ' s  Com prehensive R e g io n a l Salmon P la n . 
Under AS 16.10.480(b), when s e le c t i n g  a c o n t r a c t o r ,  ADF&G m ust g iv e  
a p r e fe r e n c e  to  th e  r e g io n a l a q u a c u lt u r e  a s s o c ia t io n  f o r  th e  r e g io n  
i n  w h ich  th e  h a tc h e ry  i s  lo c a t e d .  I f  ADF&G d e te rm in e s  t h a t  th e  
r e g io n a l  a s s o c ia t io n  does n o t meet ADF&G c r i t e r i a  f o r  a c o n t r a c t ,  
th e n  a f t e r  c o n s id e r in g  t ’ie  a s s o c ia t io n ' s  re com m enda tio n s , ADF&G 
m ust f o l lo w  th e  -State P ro cu rem en t Code, AS 36.30, i n  s e l e c t i n g  a 
c o n t r a c t o r .  So f a r ,  ADF&G has c o n t r a c te d  w ith  o n ly  th e  r e g io n a l  
a s s o c ia t io n s .

A no th e r k e y  f e a t u r e  o f AS 16.10.480 i s  t h a t  a c o n t r a c t  
f o r  th e  o p e r a t io n  o f  a s t a t e  h a tc h e r y  may n o t a f f e c t  th e  s t a t e ' s  
o w n e rsh ip  o f  th e  h a t c h e r y .2 AS 16.10.480(e) p r o v id e s :

2 The l e g i s l a t i v e  h i s t o r y  o f  AS 16.10.480 in d i c a t e s  t h a t  th e  s t a t e  
i s  to  r e t a i n  ow ne rsh ip  o f  th e  h a t c h e r ie s  u n d e r c o n t r a c t .  F o r 
e x am p le , House B i l l  454 and S en a te  B i l l  410 o r i g i n a l l y  p r o v id e d  f o r  
th e  " t r a n s fe r '*  o f  h a tc h e r y  o p e r a t io n s .  The House L a b o r and 
Commerce Comm ittee S u b s t i t u t e  f o r  House B i l l  454 d e le t e d  th e  word 
" t r a n s f e r "  and in s t e a d ,  u s e d  th e  p h ra s e , "p ro v id e  f o r  th e  o p e r a t io n  
o f  th e  h a t c h e r y . " A memorandum c o n c e rn in g  th e  com m itte e  s u b s t i t u t e  
s t a t e s ,  "T h is  change c l a r i f i e s  th e  f a c t  t h a t  th e  S t a t e  o f  A la s k a  
r e t a i n s  a l l  ow n e rsh ip  r i g h t s  i n  -the h a tc h e r y , a s  w a l l  a s  th e  r i g h t  
to  manage th e  r e s o u r c e ."  Hem. from  Rep. Ben G ru s s e n d o r f , S p eake r 
o f  th e  House, t o  Rep. Dave D on le y , Chairm an , House L a bo r and 
Commerce Comm, a t  1 (F eb . 22, 1988). See M in u te s  o f  t h e  House 
L abo r and Commerce Coma, a t  4-5 (F eb . 23, 1988). See a l s o  M in u te s  
o f  th e  House R e so u rc e s  Comm, a t  4 (M ar. 1, 1988) ( " [T ]h e  s t a t e
w o u ld  r e t a i n  a l l  ow n e rsh ip  r i g h t s  t o  th e  h a t c h e r ie s  an d  w o u ld  
c o n t in u e  t o  manage th e  r e s o u r c e . ” R em a rk  o f  Doug R ic k e y , 
L e g i s l a t i v e  A s s i s t a n t  t o  Rep . Ben- G ru s s e n d o r f) ;  M in u te s  o f  th e  
S e n a te  R e so u rc e s  Coma, a t  4 (F eb . 22, 1988) ("The h a t c h e r ie s  w o u ld  
rem a in  i n  th e  hands o f  th e  s t a t e . "  Remarks o f  S en . F re d  Z h a r o f f ) .

....................The - que stio n  o f  th e  s t a t e ' s  c o n t in u e d  ow n e rsh ip  o f  th e
s t a t e  h a t c h e r ie s  was a l s o  e x p lo r e d  a t  th e  c o n fe re n c e  com m itte e  
m e e t in g  on S en a te  B i l l  410:

REPRESENTATIVE GOLL: F i n a l l y ,  c o u ld  you  r e s t a t e
f o r  th e  r e c o r d  w h e th e r i t  i s  th e  d e p a r tm e n t ' s  
u n d e r s ta n d in g , . a s  i t  was m in e , t h a t  n o t

(c o n t in u e d . . . )
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A c o n t r a c t  u n de r t h i s  s e c t io n  f o r  th e  
o p e ra t io n  o f  a h a tc h e ry  may n o t a f f e c t  th e  s t a t e ' s  
ow ne rsh ip  o f  th e  h a tc h e ry  and does n o t a f f e c t  th e  
s t a t e ' s  a b i l i t y  to  manage th e  r e s o u r c e .

T h is  p r o v is io n  p la y s  a m a jo r r o le  in  sh a p in g  th e  c o n t r a c t  
t e rm in a t io n  p r o v i s io n s ,  a s  w e l l  a s th e  p r o v i s io n s  r e l a t i n g  to  
c a p i t a l  im p ro vem en ts , f i x t u r e s ,  and re p la c em en t e q u ip m en t.

With, r e s p e c t  to  te rm in a t io n , AS 16.10.480(f) a l lo w s  ADFSG 
to  te rm in a te  a c o n t r a c t  when a c o n t r a c t  r  f a i l s  t o  o p e ra te  th e  
h a tc h e r y  i n  a c co rd an ce  w ith  ADFSG f i s h e r i e s  management and 
p ro d u c t io n  g o a ls  and th e  Com prehensive R e g io n a l Salmon P la n . In  
a d d i t i o n ,  m ost o f  th e  c o n t r a c t s  c o n ta in  a v a r i e t y  o f  p r o v is io n s  
r a l a t i n g  to  t e rm in a t io n ,  in c lu d in g  te rm in a t io n  a t  w i l l  b y  th e  
r e g io n a l a s s o c ia t io n  b y  g i v in g  90 d a y s ' n o t ic e  (B ig  L a k e , C rooked 
C recik , K i t o i ,  and P i l l a r  C reek c o n t r a c t s )  and t e rm in a t io n  a t  w i l l  
b y  e i t h e r  th e  r e g io n a l  a s s o c ia t io n  o r  th e  s t a t e  b y  g i v in g  180 d a y s '  
n o t ic e  (B eave r F a l l s ,  C annery C reek , M ain B ay , and T u tk a  
c o n t r a c t s ) . '  A m a jo r c o n c e rn  in  d r a f t i n g  and i n t e r p r e t in g  th e  
c o n t r a c t s ,  t h e r o fo r e ,  i s  e n s u r in g  t h a t ,  in  th e  e v e n t  o f  th e  
t e rm in a t io n  o r  e x p i r a t io n  w ith o u t  re n ew a l o f  a c o n t r a c t ,  th e  
h a tc h e r y  w i l l  be  r e t u r n e d  to  th e  s t a t e  i n  a f u l l y  o p e r a t io n a l
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2 ( . . . c o n t in u e d )
w ith s t a n d in g  th e  p h ra se  "t r a n s f e r "  was u se d  i n  t h i s  
H e a r in g , w ha t w e 're  t a l k i n g  a b o u t i s  th e  c o n t r a c t  
r o r  p e r s o n n e l to  o p e ra te  th e s e  s t a t e  owned and 
o p e ra te d  f a c i l i t i e s .
ROLAND SHANKS [S p e c ia l  A s s i s t a n t ,  ADF&G]: The o n ly
in t e n t io n  i s  t h a t  th e  f a c i l i t y  s t a y s  i n  s t a t e  
ow n e rsh ip  and w e 'ru  b a s i c a l l y  t a l k i n g  a b o u t a 
c o n t r a c t  i n  t h e  o p e r a t io n .
REPRESENTATIVE GOLLi So w e 're  t a l k i n g  a b o u t 
c o n t r a c t in g  f o r  s t a f f ;  w e 're  n o t t a l k i n g  a b o u t 
t r a n s f e r r i n g  h a t c h e r ie s  to  th e  p r i v a t e  s e c t o r ,  o r  
to  [ i n d i a c . ] ,  o r  to  anybody e l s e .
ROLAND SHANKS: No, w e' r e  t a l k i n g  a b o u t th e
o p e r a t io n s .T r a n s c r ip t  a t  9-10 (M a r. 2 2 , 1 9 8 8 ).



.m o d e .3 T h is  re q u ir e m e n t n o t o n ly  s a fe g u a rd s  th e  p u b l i c ’ s 
in v e s tm e n t  in  th e  h a tc h e r y  s t r u c t u r e s  and e q u ipm en t, b u t  a ls o  
e n a b le s  ADF&G o r  a s u c c e s s o r  c o n t r a c t o r  to  im m e d ia te ly  s te p  in  and 
manage th e  b ro o d s to c k , 30 t h a t  th e  f i s h e r y  enhancem ent e f f o r t s  a t  
th e  h a tc h e r y  and th e  r e s o u r c e  i t s e l f  w i l l  n o t be je o p a r d iz e d .

The q u e s t io n  o f  p ro p e r ty  ow n e rsh ip  a ls o  f i g u r e s  in t o  th e  
t r e a tm e n t  o f  c a p i t a l  im p rovem en ts to  th e  h a t c h e r ie s .  A l l  th e  
h a tc h e r y  c o n t r a c t s  p ro v id e  t h a t  th e  s t a t e  owns an y c a p i t a l  
im p ro vem en ts made, r e g a r d le s s  o f  th e  so u rc e  o f  money u s e d  to  pay 
f o r  th e  im p ro vem en ts . T h is  f u l f i l l s  th e  in t e n t  o f  AS 16.10.480(e), 
b e c a u se  to  t r e a t  c a p i t a l  im p rovem en ts to  s t a t e  p ro p e r ty  a s  p r i v a t e  
p r o p e r t y  w o u ld  i n e v i t a b l y  d im in is h  o r  encumber th e  s t a t e ' s 
o w n e rsh ip  o f  th e  h a tc h e r y .  M o reo ve r , a t  many o f  th e  s t a t e  
h a t c h e r ie s ,  th e  s t a t e  owns th e  f a c i l i t y ,  i u t  n o t th e  u n d e r ly in g  
l a n d .4 B ecau se  th e  ow n e rsh ip  o f la n d  g iv e s  th e  owner th e  r i g h t  
to  l i m i t  an y  im p rovem en ts p la c e d  on th e  la n d ,  8.960 S qua re  F e a t .  
Mom OT L e s s  v .~  S t a t e . 806 P .2d 843, 846 (A la sk a  1991), ADF&G may 
h ave  s e p a r a t e ,  a d d i t i o n a l  c o n t r a c t u a l  o b l ig a t io n s  w i t h  r e s p e c t  t o  
a h a tc h e r y  t h a t  can no t be m o d i f ie d  o r  im p a ire d  b y  a  h a tc h e r y  
management c o n t r a c t .

A ls o  o f  co n c e rn  a re  th e  c o n t r a c t u a l  p r o v i s io n s  r e l a t i n g  
to  f i .T t u r e s . The law  r e la t e d  to  th e  rem o va l o f  t r a d e  f i x t u r e s  i s  
sum m arize d  i n  I n t e r i o r  B n e rcv  C oro , v ,  A la sk a  S ta te b a n k . 771 P .2d 
1352 (A la s k a  1989}. W ith  r e s p e c t  to  th e  t r e a tm e n t o f  f i x t u r e s  in  
th e  h a tc h e r y  c o n t r a c t s , th e  t h r e s h o ld  q u e s t io n  t h a t  m ust be
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3 The B e a v e r  F a l l s ,  C annery C re e k , H idden  F a l l s ,  M ain  B a y , T r a i l  
L a k e s , and T u tk a  c o n t r a c t s  th u s  r e q u i r e  th e  r e g io n a l a s s o c ia t io n s  
to  r e p a i r  an d  m a in ta in  th e  s t a t e  h a t c h e r ie s  a t  a  l e v e l  s u f f i c i e n t  
to  e n s u re  t h a t  upon c o m p le t io n  o f  th e  c o n t r a c t ,  th e  s i t e  and 
f a c i l i t y  w i l l  b e  r e tu r n e d  to  ADF&G in  t h e i r  o r i g i n a l  c o n d i t io n ,  
e x c lu d in g  n o rm a l w ear and t e a r .
4 ADF&G h a s  U .S . F o r e s t  S e r v ic e  s p e c i a l  u se  p e rm it s  a t  C annery 
C re e k , EHHrfmn F a l l s ,  and M ain  B ay; a  le a s e  ag reem en t w i t h  th e  
A la s k a  D epa rtm en t o f  N a tu r a l R e so u rc e s , D iv i s io n  o f  Land and  W a te r , 
f o r  H id den  F a l l s ;  a  le a s e  ag reem en t w i t h  th e  A fognak C o rp o ra t io n  
f o r  K i t o i ;  an  In te r a g e n c y  Land Management A ss ig nm en t from  th e  
A la s k a  D epa rtm en t o f  N a tu r a l R e so u r c e s , D iv i s io n  o f  P aries and 
O u tdo o r R e c r e a t io n ,  on d e s ig n a te d  m e n ta l h e a l t h  t r u s t  l a n d s ,  f o r  
T u tk a ; a  g ro un d  le a s e  w i t h  th e  Cape Fox C o rp o ra t io n  f o r  B e a v e r 
F a l l s ;  a d  a memorandum o f  u n d e r s ta n d in g  w ith  th e  U .S . B u reau  o f  
Land Management and a p en d in g  In te r a g e n c y  Land Management 
A ss ig nm en t from  th e  A la s k a  D epartm en t o f  N a tu r a l R e so u rc e s  f o r  
G u lk a n a . A t th e  C rooked C reek  h a tc h e r y ,  ADF&G has a U .S F i s h  and 
W i l d l i f e  S e r v ic e  s p e c ia l  u s e  p e rm it  f o r  th e  Tustemena Lake so c k e y e  
sa lm on  p r o j e c t .



c o n s id e r e d  i s  who p u rch a se d  and i n s t a l l e d  th e  f i x t u r e .  I f  th e  
r e g io n a l  a s s o c ia t io n  d id  n o t pay f o r  and I n s t a l l  th e  f i x t u r e ,  th e  
r e g io n a l  a s s o c ia t io n  has no r i g h t  to  remove th e  f i x t u r e .  See i d . 
a t  1353-54. E xcep t f o r  th o se  f i x t u r e s  p u rch a sed  and i n s t a l l e d  w ith  
s t a t e  money, th e  ow ne rsh ip  o f e xp an s io n  f i x t u r e s  upon th e  
t e rm in a t io n  o f  a h a tc h e ry  c o n t r a c t  i s  a m a tte r  f o r  n e g o t ia t io n .  In  
th e  ab sen ce  o f an agreem en t to  th e  c o n t r a r y ,  i t  w i l l  be p resum ed 
t h a t  th e  r e g io n a l a s s o c ia t io n  d id  n o t in te n d  to  do n a te  an e x p a n s io n  
f i x t u r e  to  ADF&G. The r e g io n a l a s s o c ia t io n  may remove th e  f i x t u r e ,  
p ro v id e d  i t  can  r e s t o r e  th e  h a tc h e r y  to  I t s  fo rm e r c o n d i t io n  and 
p ro v id e d  th e r e  i s  no ag reem en t to  th e  c o n t r a r y .  See i d .  a t  
1355-56. I t  f o l lo w s  t h a t  u n le s s  th e r e  i s  an ag reem en t to  th e  
c o n t r a r y ,  th e  r e g io n a l a s s o c ia t io n  may remove e x p a n s io n  equ ipm en t 
from  th e  h a tc h e r y .3

Rep lacem en t f i x t u r e s  and re p la c em en t e q u ip m en t, h ow eve r, 
m ust be t r e a t e d  d i f f e r e n t l y .  To p r o t e c t  th e  p u b l i c  in v e s tm e n t i n  
th e  h a t c h e r ie s  and th e  p u b l i c  i n t e r e s t  i n  t h e i r  c o n t in u e d  
o p e r a t io n , ,  th e  h a tc h e r ie s  m ust be m a in ta in e d  tind r e t u r n e d  t o  thor 
s t a t e  i n  th e  c o n d i t io n  th e y  w ere in  when th e  r e g io n a l  a s s o c ia t io n  
assum ed r e s p o n s i b i l i t y  f o r  t h e i r  o p e r a t io n , no rm a l w ea r and t e a r  
e x c e p te d . T hus, th e  B eave r F a l l s ,  C annery Cr'eok, H idden  F a l l s ,  
M ain  B ay , T r a i l  L a k e s , and T u tk a  c o n t r a c t s  a l l  p r o v id e  t h a t  
re p la c em e n t equ ipm en t becomes th e  p ro p e r ty  o f  ADF&G.

The g e n e ra l p r in c ip le s  o u t l in e d  above fo rm  th e  b a s i s  f o r  
th e  f o l lo w in g  d i s c u s s io n  o f  th e  d i f f e r e n t  fu n d s  u se d  b y  th e  
r e g io n a l  a s s o c ia t io n s  to  pay s t a t e  h a tc h e ry  o p e r a t in g  c o s t s .  The 
d i s c u s s io n  o f each  fu n d in g  so u rc e  p a r a l l e l s  th e  ADF&G memorandum to  
th e  D epartm en t o f  Law d a te d  December 10, 1991, r e q u e s t in g  th e  
r e v ie w  o f  th e  h a tc h e ry  c o n t r a c t s .  The re sp o n se s  t o  ADF&G's 
q u e s t io n s  t h a t  a re  p re s e n te d  in  o u t l in e  form  a re  a l s o  b a s e d  upon 
th e  above  a n a ly s i s ,  w ith  f u r t h e r  c l a r i f i c a t i o n  where r e q u i r e d .  I t  
s h o u ld  be n o te d  t h a t  a d d i t i o n a l  re q u ir em e n ts  may be  im posed  u n d e r 
th e  PNP p e rm it i s s u e d  to  a r e g io n a l a s s o c ia t io n ,  th e  A nnua l 
Management F la n  f o r  th e  h a tc h e r y , an y  DCED f i s h e r i e s  enhancem ent 
lo a n  ag reem en ts f o r  enhancem ent a c t i v i t i e s  a t  th e  h a tc h e r y ,  o r  any 
s p e c i a l  u se  p e rm its  o r  le a s e  ag reem en ts f o r  th e  h a tc h e r y .
I .  FISHERIES ENHANCEMENT TA I HMDS

S ta t u to r y  p r o v i s io n s  r e l a t i n g  to  th e  sa lm on  enhancem en t 
t a x  a re  fo un d  i;» AS 43.76; r e g u la t o r y  p r o v i s i o n s ,  i n  
3 AAC 89.010-. 130. The sa lm on enhancement t a x  i s  a t a x  t h a t  i s
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3 The B eave r F a l l s ,  C annery C ree k , H idden F a l l s ,  M ain  B ay , T r a i l  
L a k e s , and T u tk a  h a tc h e ry  c o n t r a c t s  p ro v id e  t h a t  w i t h  th e  e x c e p t io n  
o f  re p la c em en t e q u ipm en t, equ ipm en t p u rch a se d  b y  th e  r e g io n a l  
a s s o c ia t io n  b e lo n g s  to  th e  a s s o c ia t io n .



s e lf- im p o s e d  b y  a r e g io n a l a s s o c ia t io n  on i t3  l im i t e d  e n t r y  p e rm it  
h o ld e r s  to  r a i s e  money f o r  th e  a s s o c ia t io n .  Tho tax- r a t e  i s  
e s t a b l i s h e d  a t  on e , tw o , o r  th r e e  p e r c e n t  o f  th e  v a lu e  o f  th e  
sa lm on th e  p e rm it  h o ld e r  rem oves from  th e  s t a t e  o r  t r a n s f e r s  to  a 
b u y e r  i n  th e  s t a t e . 4 AS 43.76.010-.012. The b u y e r  w ith h o ld s  th e  
t a x  from  th e  p e rm it  h o ld e r ' s  f i s h  p aym en ts , and r e m it s  th e  t a x  to  
th e  D epartm en t o f  Revenue f o r  d e p o s i t  i n  th e  g e n e r a l fu n d . The 
p ro c e e d s  o f  th e  t a x  a re  s t a t e  r e v e n u e s ,  s u b je c t  to  l e g i s l a t i v e  
a p p r o p r ia t io n s .  1987 I n f .  Op. A t t ' y  Gen. a t  1 (Mar. 19; 
663-87-0372). Baaed upon th e s e  r e v e n u e s ,  th e  l e g i s l a t u r e  makes 
a p p r o p r ia t io n s  to  DCED f o r  th e  p u rp o se  o f  p r o v id in g  f in a n c in g  to  
th e  r e g io n a l  a s s o c ia t io n s .  AS 43.76.025(c).

Under c u r r e n t  r e g u la t i o n s ,  DCED d i s b u r s e s  money to  th e  
r e g io n a l  a s s o c ia t io n s  th ro u g h  g r a n t  a g re em en ts . G ran t money i s  
d i s b u r s e d  q u a r t e r l y  i n  a c c o rd a n c e  w ith  q u a r t e r l y  c a sh - f lo w  
p r o je c t i o n s ,  i d e n t i f i e d  i n  a n n u a l b u d g e ts  s u b m it te d  to  DCED b y  th e  
a s s o c ia t io n s .  3 AAC 89.070. The r e g u la t io n s  r e q u i r e  th e  
a s s o c ia t io n s  to  in c lu d e  i n  t h e i r  f i n a l  r e p o r t s  "a d e s c r ip t io n  o f  
how s u r p lu s  money re m a in in g  i n  a b u d g e t component o r  c o s t  c a te g o r y  
o r  s u b c a te g o r y  w i l l  be r e a l lo c a t e d  o r  c a r r i e d  o v e r . "  
3 AAC 89.090(a)(3).

W ith  r e s p e c t  to  th e  s t a t e  h a tc h e r y  c o n t r a c t s  o n ly ,  th e  
f i s h e r i e s  enhancem ent t a x  fu n d s  m ust b e  t r e a t e d  a s  f o l lo w s :

a .  C om p liance w i t h  p ro cu rem en t la w : No. The S ta t e  
P ro cu rem en t Code do es n o t a p p ly  to  g r a n t s .  AS 36.30.850(b)(1).

b .  L i t t l e  D av is-B acon a p p l i c a b i l i t y :  To be  d e te rm in e d  
b y  th e  D epa rtm en t o f  L a b o r .

c .  O wnersh ip  o f  re p la c em e n t equ ipm en t o r  b u i l d i n g s ;
S t a t e .

d .  O wnersh ip  o f  b u i l d i n g s  c o n s t r u c t e d :  S t a t e .
e .  O wnersh ip  o f  e x p a n s io n  f i x t u r e s :  N e g o t ia b le .
f .  O wnersh ip  o f  rem o vab le  e x p a n s io n  e q u ipm en t: R e g io n a l 

a s s o c ia t io n .
I I .  STATE HATCHERY COST RECOVERY FUNDS

The te rm  " c o s t  r e c o v e r y  fu n d s "  r e f e r s  to  money d e r iv e d  
from  th e  s a l e  o f  sa lm on  r e t u r n in g  from  th e  n a t u r a l  w a te r s  o f  th e
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‘ Salmon h a r v e s t e d  b y  a r e g io n a l  a s s o c ia t io n  f o r  c o s t  r e c o v e r y  a t  
a s t a t e  h a tc h e r y  a re  n o t t a x e d .  Sea AS 43.76.035.



s t a t e  to  s p e c i f i c  lo c a t io n s  i d e n t i f i e d  b y  ADFSG f o r  h a r v e s t  b y  PNP 
h a tc h e r y  o p e r a to r s .  P u r s u a n t to  s t a t u t e ,  th e s e  fu n d s  a re
d e s ig n a te d  to  meet h a tc h e ry  o p e r a t in g  c o s t s .  See AS 16.10.450; 
AS 16.10.480(d); 1990 I n f .  Op. A t t ' y  Gen. a t  2-3 fAug. 1; 663-90- 
0327), C o s t re c o v e ry  h a r v e s t s  th u s  e n a b le  che h a t c h e r ie s  to  
o p e ra te  on a s e lf- s u p p o r t in g  b a s i s .

You a sk ed  u s to  re ex am in e  th e  s t a t u s  o f c o a t  r e c o v e r y  
fu n d s  to  d e te rm in e  w he th e r th e y  a re  p r i v a t e  o r  p u b l i c  f u n d s .  I n  a 
p r e v io u s  memorandum, v*e s t a t e d  t h a t  th e r e  a re  v a l i d  a rg um en ts  on 
b o th  s id e s ,  o f  t h i s  i s s u e .  We a ls o  c o n c lu d e d  t h a t  c o s t- r e c o v e r y  
fu n d s  n o t u se d  d u r in g  a f i s c a l  y e a r  b y  a r e g io n a l a s s o c ia t io n  f o r  
a s t a t e  h a tc h e r y  c o u ld  be h e ld  o v e r  r^ r  a n o th e r y e a r ,  t o  p r o t e c t  
a g a in s t  s h o r t f a l l s  in  f u t u r e  y e a r s . A ^ f  n d s  rem a in in g  a t  th e  end 
o f  a c o n t r a c t  m ust be r e tu r n e d  to  th e  s t a t e  o r ,  i f  d e te rm in e d  
a p p ro p r ia te  by  ADF&G, tu rn e d  o v e r  to  a s u c c e s s o r  c o n t r a c t o r .  1990 
I n f .  Op. A t t ' y  Gen. a t  4-5 (S e p t . 14; 663-91-0106).-

The s t a t u t o r y  p r o v i s io n  t h a t  c o n t r o ls  c o s t  r e c o v e r y  
h a r v e s t s  a t  a s t a t e  h a tc h e r y  u n d e r  c o n t r a c t  i s  fo u n d  a t  
AS 16.10.480(d):

The d ep a rtm en t may i s s u e  to  a c o n t r a c to r  who 
o p e ra te s  a h a tc h e r y  u n d e r  t h i s  s e c t io n  a p e rm it  t o  
h a r v e s t  a d u l t  sa lm on  d u r in g  th e  te rm  o f  th e  
c o n t r a c t  i n  a q u a n t i t y  s u f f i c i e n t  to  a l lo w  th e  
c o n t r a c to r  to  ra c o v e i a l l  o r  p a r t  o f  th e  
c o n t r a c t o r ' s  c o s t s  o f  o p e r a t in g  th e  h a tc h e r y .
B ecause AS 16.10.480 does n o t a d d re s s  th e  q u e s t io n  o f  

w h e th e r  s t a t e  h a tc h e ry  c o s t  r e c o v e r y  fu n d s  a re  p r i v a t e  o r  p u b l i c  
f u n d s ,  i t  i s  n e c e s s a ry  to  c o n s u l t  i t s  l e g i s l a t i v e  h i s t o r y  and  
a d m in i s t r a t i v e  in t e r p r e t a t i o n .  Sflft N a t '1 Bank o f  A la sk a  v .  S t a t e .  
642 P .2d 811, 814-19 (A la sk a  1982).

Our re v ie w  in d i c a t e s  t h a t  th e  u se  o f  c o s t  r e c o v e r y  
h a r v e s t s  t o  pay o p e r a t in g  c o s t s  a t  th e  s t a t e  h a t c h e r ie s  was 
p a t t e r n e d  a f t e r  th e  u se  o f  c o s t  r e c o v e r y  h a r v e s t s  a t  th e  PNP 
h a t c h e r io s .  F o r exam p le , th e  b i l l  a n a ly s i s  o f  th e  c om m itte e  
s u b s t i t u t e  f o r  S ena te  B i l l  410 and House B i l l  454, d a t e d  
F e b r u a r y  22, 1988, p re p a re d  b y  ADF&G, s t a t e s :

F u r th e r ,  th e  amendment p ro v id e s  c e r t a i n  
a s s u ra n c e s  to  th e  s t a t e ,  w h ich  m ust m a in ta in  
j u r i s d i c t i o n  o v e r  th e  f a c i l i t i e s ,  to  th e  g e n e r a l 
p u b l i c ,  w h ich  bonded th e m se lv e s  f o r  o r i g i n a l  
c a p i t a l  c o s t s  to  c o n s t r u c t  th e  f a c i l i t i e s ,  and  t o  
th e  f i s h e r y  u s e r  g ro u p s who depend on th e  h a tc h e ry -  
p ro duced  f i s h  to  su p p lem en t th e  n a tu r a l s t o c k a i n  
o f f- y e a r s .  These a s s u r a n c e s  a r i s e  from  th e  p ro v e n
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t e c h n i c a l  and m a n a g e r ia l e x p e r t is e  o f  th e  RAAs, 
a lo n g  w ith  **heir f i n a n c i a l  c a p a b i l i t y  and s o c i a l l y  
and l e g a l l y  a c c e p ta b le  p r a c t i c e  o f  s p e c ia l  h a r v e s t s  
o f  h a tc h e r y  r e t u r n s  to  pay h a tc h e ry  o p e r a t io n a l 
c o s t s .  T h is  app roach  a l lo w s  f o r  c o n t in u e d  h a tc h e r y  
p ro d u c t io n  w h i le  r e d u c in g  th e  im pact on th e  g e n e r a l 
fu n d .
A D epartm en t o f  Law memorandum to  ADF&G c o n c e rn in g  th e  

C annery  C reek h a tc h e r y  c o n t r a c t  a ls o  s u g g e s ts  t h a t  c o s t  r e c o v e r y  
fu n d s  a re  p r i v a t e  f u n d s .  In  t h a t  memorandum, we s t a t e d :

The fu n d s  p ro v id e d  b y  PWSAC do n o t f a l l  u n d e r 
th e  d e f i n i t i o n  o f  " s t a t e  fu n d s"  m e re ly  b e ca u se  th e  
e x p e n d itu r e s  w i l l  be made on a s ta te- ow ned  
f a c i l i t y .  F u r th e rm o re , th e  s t a t e  w i l l  n o t be 
p a y in g  PWSAC 3 ta te  money to  p e rfo rm  t h i s  c o n t r a c t .  
I n s t e a d ,  th e  c o n s id e r a t io n  b e in g  p ro v id e d  i s  
s im i l a r  to  a  le a s e  ag reem en t. In  c o n s id e r a t io n  o f  
a 20-year c o n t r a c t  to  o p e ra te  and m a in ta in  th e  
C annery C reek  H a tc h e ry , PWSAC may h a r v e s t  and s e l l  
e g g s , c o n d u c t c o s t  r e c o v e r y  h a r v e s t s ,  and r e t a i n  
an y  o th e r  re v e n u e  g e n e r a t in g  p ro c e d u re s  a t  th e  
h a tc h e r y  i n  k e e p in g  w ith  th e  Annua l Management P la n  
and s t a t u t e s .  T h is  w i l l  a l lo w  PWSAC to  r e c o v e r  a l l  
o r  p a r t  o f  i t s  c o s ta  o f  o p e ra t in g  th e  h a tc h e r y .
The s t a t e  w i l l  n o t be  r e c e iv in g  any o f  th e  re v e n u e  
from  th e  h a tc h e r y  d u r in g  th e  te rm  o f  th e  ag reem en t. 
I n s t e a d ,  th e  c o n t r a c t  p ro v id e s  t h a t  PWSAC m ust 
e n s v e  t h a t  upon co m p le t io n  o f  th e  c o n t r a c t  th e  
h a tc h e r y  i s  r e tu r n e d  to  ADF&G in  a f u l l y  
o p e r a t io n a l mode s im i l a r  to  when th e  c o n t r a c t  was 
i n i t i a l l y  l e t .

1988 I n f .  Op. A t t ' y  Gen. a t  1-2 (June 14; 663-93-0037) ( re - d a te d  
f o r  p u rp o se s  o f  in d e x in g ,  Jem. 1, 1992) ( c i t a t i o n s  o m it t e d ) .

L ik e w is e ,  a memorandum from  Don W. C o l l in s w o r th ,  
C om m iss io n e r , ADF&G, t o  G race  B erg  S c h a ib le ,  A t to rn e y  G e n e ra l,  
d a te d  A u gu s t 5, 1988, s t a t e s :

ADF&G and D epartm ent o f  Law s t a f f s  had 
d i s c u s s io n s  a b o u t w h e th e r o r  n o t s t a t e  money w ou ld  
be  in v o lv e d  i n  o p e r a t io n s ,  m a in ten an ce , and c a p i t a l  
im p ro vem en ts . They d e te rm in e d  a lo n g  w ith  th e  
D epartm en t o f  T r a n s p o r ta t io n  and P u b l ic  F a c i l i t i e s ,  
t h a t  th e  p r i n c i p a l  so u rc e  o f  money w ou ld  b e  c o s t  
r e c o v e r y  o f  sa lm on  r e t u r n in g  to  th e  h a t c h e r ie s  and 
o th e r  r e le a s e  s i t e s  s to c k e d  w ith  f i s h  from  h a tc h e r y  
s i t e s .  T h is  money w ou ld  b e lo n g  to  th e  h a tc h e r y



p e rm it te e  and o p e r a to r s  a s  i3  th e  c a se  w ith  o th e r
p r i v a t e  n o n p r o f i t  h a t c h e r ie s  p e rm it te d  u n d e r
AS 16.10.375, e t  s e q .
Based upon o u r r e v ie w  o f  th e  l e g i s l a t i v e  h i s t o r y  and 

a d m in i s t r a t i v e  in t e r p r e t a t io n  o f AS 16.10.480, we c o n c lu d e  t h a t  
3t a t e  h a tc h e r y  c o a t  r e c o v e r y  fu n d s  h ave  th e  same s t a t u s  a s  p r i v a t e  
fu n d s  a s  PNP h a tc h e ry  c o s t  r e c o v e r y  f u n d s .  However, a s d i s c u s s e d  
b e lo w , b e ca u se  s e c t io n  480(d) o n ly  a u th o r iz e s  th e  u se  o f  s t a t e  
h a tc h e r y  c o s t  r e c o v e r y  fu n d s  to  p ay  a l l  o r  p a r t  o f  th e  o p e r a t in g  
c o s t s  o f  th e  h a tc h e ry  u n d e r c o n t r a c t ,  we a ls o  c o n c lu d e  t h a t  any 
s u r p lu s  c o s t  re c o v e ry  fu n d s  re m a in in g  a t  th e  c o m p le t io n  o r  
t e rm in a t io n  o f  a c o n t r a c t  m ust be r e tu r n e d  to  ADF&G.

W ith  r e s p e c t  to  th e  s t a t e  h a tc h e r y  c o n t r a c t s  o n ly ,  c o s t  
r e c o v e r y  fu n d s  m ust be t r e a t e d  a s f o l lo w s :

a . C om p liance w ith . BXQCUTEfflflnt 1 j M £ »  No . The
P ro cu rem en t Code o n ly  a p p l ie s  to  e x p e n d itu r e s  o f  " s t a t e  money b y  
th e  s t a t e . "  -AS 36.30.850(b). " S ta te  money" i s  d e f in e d  a s  "an y  
money a p p ro p r ia te d  to  an a g en cy  o r  s p e n t b y  an agen cy i r r e s p e c t i v e  
o f  i t s  so u rc e  . . . ."  AS 36.30.990(20). C o st r e c o v e r y  money i s  
n e i t h e r  a p p ro p r ia te d  to  n o r sp e n t b y  ADF&G, and t h e r e f o r e  i s  n o t 
" s t a t e  m oney." See 1988 I n f .  Op. A t t ’y  Gen. (June 14; 663-93-0037) 
( re - d a te d  f o r  p u rp o se s o f  in d e x in g ,  J a n . 1, 1992).

b . L i t t l e  D av is-B acon  a p p l i c a b i l i t y :  To be  d e te rm in e d  
b y  th e  D epartm en t o f L a b o r .

c .  Own e r s h ip  o f  r e p la c em e n t equ ipm en t o r  b u i l d i n g s :
S t a t e .

d .  Ownersh ip  o f  b u i l d i n g s  c o n s t r u c t e d  w ith :  S t a t e .
e .  Ownersh ip  o f  e x p a n s io n  f i x t u r e s :  N e g o t ia b le .
f .  Ownersh ip  o f  rem o vab le  e x p a n s io n  equ ipm en t: R e g io n a l 

a s s o c ia t io n .
g .  R e s id u a l money l e f t  a t  and o f  c o n t r a c t :  S t a t e .
You a ls o  a sk e d  w h e th e r s u r p lu s  c o s t  r e c o v e r y  fu n d s  

r e t u r n e d  to  ADF&G a t  th e  end o f  a c o n t r a c t  c o u ld  be a l lo c a t e d  t o  a 
new c o n t r a c t o r ,  o r  w h e th e r th e  fu n d s  m ust be d e p o s i t e d  i n  th e  
g e n e r a l fu n d . ADF&G's a u t h o r i t y  t o  expend fu n d s  d e r i v e s  from  
l e g i s l a t i v e  a p p r o p r ia t io n s .  See A la s k a  C o n s t , a r t .  IX ,  S 12. 
F u r t h e r ,  th e  A la s k a  C o n s t i t u t io n  p r o h ib i t s  th e  d e d ic a t io n  o f  fu n d s  
to  a s p e c i a l  p u rp o se . A r t .  IX , S 7; s e e  S ta te  v .  A la x f 646 P .2d 
203, 207-11 (A la sk a  1982). T h e r e fo r e , an y  s u r p lu s  fu n d s  r e t u r n e d  
t o  ADF&G m ust be r e m it t e d  to  th e  D epartm en t o f  Revenue f o r  d e p o s i t
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i n t o  th e  g e n e ra l fund*. T h is  money w i l l  th en  be a v a i l a b l e  to  th e  
l e g i s l a t u r e  f o r  a p p ro p r ia t io n  to  ADF&G fo r  th e  h a tc h e r y , i f  th e  
l e g i s l a t u r e  so c h o o se s , in  much th e  same manner a s th e  DCED 
f i s h e r i e s  enhancement t a x  a p p r o p r ia t io n s .

W ith  r e s p e c t  to  y o u r  q u e s t io n s  r e g a r d in g  th e  p u rch a se  o f  
e q u ipm en t w ith  c o s t  r e c o v e r y  fu n d s ,  i t  i s  n o t so much th e  c h a r a c t e r  
o f  th e  fu n d s , b u t  r a t h e r ,  th e  r e g io n a l a s s o c ia t io n ' s ,  c o n t r a c t u a l  
o b l i g a t i o n  to  r e t u r n  th e  h a tc h e r y  to  th e  s t a t e  in  a f u l l y  
o p e r a t io n a l c o n d i t io n ,  a lo n g  w ith  th e  u n d e r ly in g  s t a t u t o r y  
r e q u ir e m e n t o f  AS 16.10.480(e) t h a t  a h a tc h e ry  c o n t r a c t  may n o t 
a f f e c t  th e  s t a t e ' s  ow n e rsh ip  o f  th e  h a tc h e r y , t h a t  c o n t r o ls  th e  
o w n e rsh ip  o f  equipm ent As d i s c u s s e d  above a t  page 7, re p la c em en t 
f i x t u r e o  and equ ipm en t a r e  owned b y  th e  s t a t e .  The ow n e rsh ip  o f 
rem o va b le  e xp an s io n  f i x t u r e s  i s  n e g o t ia b le .  U n le s s  th e r e  i s  an 
a g reem en t to  th e  c o n t r a r y ,  th e  r e g io n a l a s s o c ia t io n s  a re  p resum ed 
t o  own rem o vab le  e x p a n s io n  e q u ip m en t.

F i n a l l y ,  a r e g io n a l  a s s o c ia t io n  may n o t sp end f u n d r  
d e r iv e d  from  a c o s t  r e c o v e r y  h a r v e s t  a t  a s t a t e  h a tc h e r y  to  suppo r.: 
i t s  o th e r  h a tc h e r ie s  o r  f i s h e r i e s  a c t i v i t i e s  n o t d i r e c t l y  r e l a t e d  

Jto th e  h a tc h e ry  u n d e r c o n t r a c t .  Under AS 16.10.480(d), c o s t  
f r e c o v e r y  h a r v e s t s  a t  a s t a t e  h a tc h e r y  a re  l im i t e d  t o  th e  q u a n t i t y  
'o f  sa lm on  s u f f i c i e n t  to  a l lo w  th e  a s s o c ia t io n  to  r e c o v e r  p a r t  o r  
a l l  o f  i t s  c o s t s  o f  o p e r a t in g  th e  h a tc h e r y .

AS 16.10.480 do e s n o t d e f in e  " c o a ts  o f  o p e r a t in g  th e  
h a tc h e r y " ;  how ever, AS 16.10.450, w h ich  con ce rn s th e  s a le  o f  sa lm on  
and sa lm on  eggs b y  PNP h a tc h e r y  o p e r a to r s ,  d e f in e s  " r e a so n a b le  
o p e r a t in g  c u s t s "  to  In c lu d e  d e b t  r e t i r e m e n t ,  e xp an s io n  o f  h a tc h e r y  
f a c i l i t i e s ,  sa lm on r e h a b i l i t a t i o n  p r o je c t s ,  f i s h e r i e s  r e s e a r c h ,  o r  
th e  c o s t s  o f  o p e r a t in g  th e  q u a l i f i e d  r e g io n a l a s s o c ia t io n  f o r  th e  
a r e a  i n  w h ich  th e  h a tc h e r y  i s  lo c a t e d .  We p r e v io u s ly  fo un d  t h a t  
u n d e r  s e c t io n  450, ADF&G h a s , th e  d i s c r e t i o n  to  p ro v id e  
c o n t r a c t u a l l y  f o r  th e  m anner i n  Which a c o n t r a c to r  o p e r a t in g  a 
s t a t e  h a tc h e r y  u n d e r s e c t io n  480 may spend c o s t  r e c o v e r y  money, and 
th u s  c a n  a l lo w  a r e g io n a l a s s o c ia t io n  to  u se  c o s t  r e c o v e r y  fu n d s  
f o r  c a p i t a l  im provem ents a t  a s t a t e  h a tc h e r y .  See 1991 I n f .  Op. 
A t t ' y  Gen. (M ar. 14; “663-91-0280)". To th e  e x t e n t  o u r  p r e v io u s  
o p in io n  may be  in t e r p r e t e d  more b r o a d ly ,  f o r  th e  re a so n s  s t a t e d  
b e lo w , i t  i s  o v e r r u ls d .

S e c t io n  480 s p e c i f i c a l l y  c o n c e rn s  c o s t  r e c o v e r y  a t  th e  
s t a t e  h a t c h e r ie s ,  and m ust t a k e  p re ce d en ce  o ve r s e c t io n  450, th e  
g e n e r a l s t a t u t e  a p p l ic a b le  to  PNP h a t c h e r ie s .  Sfift C i t y  o f  C ordova 
v .  M ed ic a id  R a te  Comm'n. 789 P .2d 346, 352 (A la sk a  1990). S e c t io n  
480(c) s p e c i f i c a l l y  o m its  s e c t io n  450 from  th e  PNP s t a t u t o r y  
p r o v i s io n s  made d i r e c t l y  a p p l ic a b le  to  th e  s t a t e
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h a t c h e r i e s .7 W h ile  s e c t io n  450 w ou ld  p e rm it a r e g io n a l 
a s s o c ia t io n  to  sp end c o s t  r e c o v e r y  money on " o th e r  f i s h e r i e s  
a c t i v i t i e s  o f  th e  q u a l i f i e d  r e g io n a l a s s o c ia t io n "  (a c a te g o r y  o f  
e x p e n d itu r e s  n o t in c lu d e d  iv . th e  d e f i n i t i o n  o f " r e a so n a b le  
o p e r a t in g  c o s t s " ) /  su ch  e x p e n d itu re s  a re  im p e rm is s ib le  u n d e r 
s e c t io n  480, w h ich  o n ly  a u th o r iz e s  r e c o v e r y  o f  a l l  o r  p a r t  o f  th e  
c o s t s  o f  o p e r a t in g  th e  s t a t e  h a tc h e ry  u n d e r c o n t r a c t .

Nowhere i n  th e  l e g i s l a t i v e  h i s t o r y  o f  s e c t io n  480, no r 
th e  1988 amendment to  s e c t io n  450, d id  we f i n d  any i n d i c a t i o n  t h a t  
s t a t e  h a tc h e r y  c o s t  r e c o v e r y  fu n d s  c o u ld  be u se d  f o r  p u rp o se s  o th e r  
th a n  th e  s t a t e  h a tc h e r y  u n d e r c o n t r a c t  o r  e xp en ses d i r e c t l y  r e la t e d  
t o  th e  s t a t e  h a tc h e r y . To th e  c o n t r a r y ,  th e  l e g i s l a t i v e  h i s t o r y  

^ in d ic a te s  t h a t  c o s t  r e c o v e r y  u n d e r s e c t io n  480 i s —l im i t e d  to  th e  
/ c o s t s  o f  o p e r a t in g  and e xp an d in g  th e  h a tc h e r y  u n d e r c o n t r a c t ?

F o r exam p le , w ith  r e s p e c t  to  th e  c o s t  r e c o v e r y  la n g u a g e  
o f  AS 16.10.480, th e  A t to rn e y  G e n e r a l' s  b i l l . r e v i e w  l e t t e r  s t a t e s :

The b i l l  p ro v id e s  t h a t  a c o n t r a c t o r  may be 
is s u e d  a p e rm it to  h a r v e s t  sa lm on in  a q u a n t i t y  
s u f f i c i e n t  to  r e c o v e r  a l l  o r  p a r t  o f  i t s  c o a t  o f 
o p e r a t io n  o f  t he h a tc h e r y  d u r in g  th e  te rm  o f  th e  
c o n t r a c t . . . . Under t h i s  p r o v i s io n ,  th e
d ep a rtm en t w i l l  have  th e  l a t i t u d e  to  a l lo w  o n ly  
p a r t  o f  th e  c o s t  o f  o p e r a t io n  to  be r e c o v e re d  
th ro u g h  sa lm on h a r v e s t ,  o r  t o  a l lo w  o p e r a t io n  c o s t s  
d u r in g  a y e a r  o f  low  r e t u r n  to  be r e c o v e re d  in  
o th e r  y o a r s  i f  th e  te rm  o f  th e  c o n t r a c t  i s  f o r  
m u l t ip le  y e a r s .  S e c t io n  1 o f  th e  b i l l .
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The b i l l  amends AS 16.10.450 to  a l lo w  th e  
d ep a r tm en t f l e x i b i l i t y  i n  p r o v id in g  c o n t r a c t u a l l y  
f o r  th e  manner i n  w h ich  a c o n t r a c t o r  u n d e r 
AS 16.10.480 may spend money r e c e iv e d  a s a  r e s u l t  
o f  th e  s a l e  o f  sa lm on h a r v e s te d  b y  th e  c o n t r a c t o r .
T h is  w i l l  a l l o w  t h e  d e p a r tm en t  t o  r e q u i r e . f n z
M M B l l i  ShflS an7 money r e c e iv e d  l a  flXCBBB f l f
a c t u a l  o p e r a t i n g  c o s t s  b e  u sed  f lQ l f t ly  f o r

7 AS 16.10.480(c) s t a t e s :
A c o n t r a c t  e n te r e d  i n t o  u n d e r t h i s  s e c t io n  

m ust p ro v id e  t h a t  th e  h a tc h e r y  w i l l  be o p e ra te d  
u n d e r  AS 16.10.400 - 16.10.445 and 16.10.460 - 
16.10.470 and th e  r e g u la t io n s  a dop ted  u n d e r th o s e  
s e c t i o n s .



enhancement o f  th e  a b a te  h a tc h a ry  f a c i l i t y .
S e c t io n  6 o f  th e  b i l l .

L e t t e r  from  G race Berg S c h a ib le ,  A t to r n e y  G e n e ra l, to  S te v e  Cowper, 
G o ve rn o r , a t  2 (Mar. 29, 1988) (em pha s is  a d d e d ) .

ADF&G a r r i v e d  a t  th e  same c o n c lu s io n  w ith  r e s p e c t  to  th e  
K i t o i  h a tc h e r y :

R eview  o f  th e  amendment la n g u a g e  c l a r i f i e s  
t h a t  th e  f i r s t  i n t e n t  o f  th e  amendment was to  
h a r v e s t  i n  th e  K i t o i  H a tc h e ry  S p e c ia l H a rv e s t A re a , 
th e  p in k  sa lm on made in a c c e s s i b le  to  th e  f is h e rm a n  
b e ca u se  o f  th e  [E xxon  V a ld e z  O i l  S p i l l ]  a n d , 
s e c o n d a r i ly ,  to  be  c e r t a i n  any re ven u e  from  t h a t  
h a r v e s t  w ou ld  n o t be u s e d  f o r  any o th e r  p u rp o se  
e x c e p t f o r  th e  o r i g i n a l  i n t e n t  o f th e  c o n t r a c t ;  
t h a t  i s , s u p p o r t in g  o p e r a t io n a l c o s ta  o f  th e  
h a tc h e r y . H av in g  b een  in v o lv e d  i n  t h e  n e g o t ia t io n  
o f  th e  amendment, I  c an  re a c h  no o th e r  
in t e r p r e t a t i o n  o f  th e  i n t e n t .  Any d i v e r s i o n  o f  
th e s e  fu n d s  f o r  f i s h e r i e s  enhancem ent p u rp o se s  a t  
o th e r  lo c a t io n s  o r  f o r  a d m in i s t r a t i v e  c o s t s  n o t 
d i r e c t l y  c o n n e c te d  w ith  K i t o i  H a tch e ry  o p e r a t io n s  
w ou ld  c o n s t i t u t e  v i o l a t i o n  o f  th e  c o n t r a c t .

L e t t e r  from  Norman A. Cohen, D epu ty  C om m issioner o f  ADF&G, to  
O l i v e r  Holm , p r e s id e n t  o f  KRAA a t  2 (Apr. 27, 1990). The
memorandum from  J e f f e r y  P . K o e n in g s , D i r e c t o r ,  FRED D i v i s i o n ,  
ADF&G, d a te d  A u gu s t 19, 1992), A tta chm en t IV , f u r t h e r  e x p la in s  t h a t  
th e  i n i t i a l  c o n t r a c t s  d i d  n o t e n v i s io n  th e  r e g io n a l a s s o c ia t io n s  
u s in g  c o s t  r e c o v e r y  money to  s u p p o r t  a c t i v i t i e s  u n r e la t e d  to  th e  
h a tc h e r y  u n d e r c o n t r a c t .

B ased  on th e  a b o v e , we c o n c lu d e  t h a t  u n d e r AS 16.10.480, 
c o s t  r e c o v e r y  money d e r iv e d  from  h a r v e s t in g  sa lm on a t  th e  s t a t e  
h a t c h e r y  may n o t be sp e n t on o th e r  h a t c h e r ie s  o p e ra te d  b y  th e  
r e g io n a l  a s s o c ia t io n s  n o r on o th e r  f i s h e r i e s  a c t i v i t i e s  n o t 
d i r e c t l y  r e l a t e d  to  th e  s t a t e  h a t c h e r ie s .  C o s t r e c o v e r y  money 
d e r i v e d  f r o a  h a r v e s t in g  sa lm on  a t  a s t a t s  h a tc h s r y  may be s p e n t  
o n ly  on th e  s t a t e  h a tc h e r y  u n d e r  c o n t r a c t  and on any o p e r a t io n a l ly -  
r e l a t e d  f a c i l i t i e s  and a c t i v i t i e s .

L i s t e d  b e low  a re  s e v e r a l  exam p le s o f  o p e r a t io n a l ly -  
r e l a t e d  f a c i l i t i e s  and a c t i v i t i e s  f o r  w h ich  c o s t  r e c o v e r y  fu n d s  may 
b e  s p e n t .  F i r s t ,  c o s t  r e c o v e r y  fu n d s  may be u s e d  to  f u l l y  
r e im b u r s e  a r e g io n a l a s s o c ia t io n  f o r  th e  money i t  sp en d s o u t  o f  i t s  
own c o f f e r s  in  o p e r a t in g  th e  s t a t e  h a tc h e r y  d u r in g  th o s e  y e a r s  when 
c o s t  r e c o v e r y  i s  i n s u f f i c i e n t  to  fu n d  h a tc h e r y  o p e r a t io n s .

H o n o r a b le  C a r l  L .  R o s i e r ,  C o m m issio n e r  A u g u s t 2 6 , 1992D e p 't  o f  F is h  and Game P a g e  14AGO F i l e  N o .663-92-0327



H o n o r a b le  C a r l  L .  R o s i e r ,  C o m m issio n e r A u g u s t 2 6 , 1992D e p 't  o f  F is h  and Game P a g e  15AGO F i l e  N o .663-92-0327
A cco u n t in g  p ro cedu re s ,*  m u tu a l ly  a g re e d  upon b y  ADF&G and th e  
r e g io n a l  a s s o c ia t io n ,  m ust be  in  p la c e  to  v e r i f y  th e  e x p e n d i tu r e s .

Second, th e  r e g io n a l a s s o c ia t io n s  may u se  c o s t  r e c o v e r y  
fu n d s  to  meet t h e i r  d i r e c t  and i n d i r e c t  c o s t s  o f  o p e r a t in g  th e  
h a t c h e r ie s .  Fo r exam p le , th e  B eave r F a l l s ,  K i t o i ,  P i l l a r  C re e k , 
T r a i l  L a k e s , and T u tk a  c o n t r a c t s  s p e c i f i c a l l y  a l lo w  c o s t  r e c o v e r y  
fu n d s  to  be u sed  f o r  i n d i r e c t  c o s t s  o r  a d m in is t r a t i v e  o v e rh e a d . 
The B eave r F a l l s  c o n t r a c t  r e c o g n iz e s  t h a t  c o s t  r e c o v e r y  fu n d s  may 
be  u se d  to  pay f o r  th e  l e g a l  and p r o f e s s io n a l s e r v i c e s  n e c e s s a r y  
f o r  h a tc h e ry  management.

T h ir d , c o s t  r e c o v e r y  fu n d s  may be u se d  to  p ay . e xp en se s 
in c u r r e d  in  o u t s to c k in g  from  th e  s t a t e  h a tc h e r y . These a c t i v i t i e s  
in c lu d e  p la n n in g , c o n s t r u c t in g ,  and o p e ra t in g  s u p p o r t iv e  
i n f r a s t r u c t u r e  su ch  a s  w e i r s  and c a b in s ;  p la n n in g  s t a c k in g  
p ro g ram s; s i t e  s u r v e y s ;  la k e  f e r t i l i z a t i o n ;  t r a n s p o r t in g . f i s h  and 
s t o c k  to  s to c k in g  s i t e s ;  and  e v a lu a t in g  r e t u r n s  o f  f i s h  o u t s to c k e d  
from  a c o n tr a c te d  h a tc h e r y  o p e ra te d  a s a c e n t r a l  in c u b a t io n  
f a c i l i t y .  . In  s h o r t ,  c o s t  r e c o v e r y  fu n d s  g e n e ra te d  b y  a  s t a t e  
h a tc h e r y  un d e r c o n t r a c t  c an  be  u se d  to  f in a n c e  s t r u c t u r e s  and 
a c t i v i t i e s  d i r e c t l y  r e l a t e d  to  t h a t  h a tc h e r y .
I I I .  DESIGNATED GRANTS.

D e s ig n a te d  g r a n t s  a r e  g o ve rn ed  by AS 37.05.316. ADF&G 
d i s b u r s e s  g r a n ts  to  th e  r e g io n a l  a s s o c ia t io n s  f o r  v a r io u s  p u rp o s e s , 
in c lu d in g  p la n n in g , c o n s t r u c t io n ,  and  la k e  s t u d i e s .  I n  a  p r e v io u s  
memorandum, we fo un d  t h a t  th e  S ta t e  P ro cu rem en t Code, AS 36.30, 
d o e s  n o t a £ p ly  to  ADF&G1 s a l l o c a t i o n  to  PNP h a tc h e r y  o p e r a to r s  o f  
f e d e r a l  fu n d s  g ra n te d  t o  A la s k a  i n  c o n n e c t io n  w i t h  th e  U .S . - 
Canada P a c i f i c  Salmon T r e a t y .  1988 I n f .  Op. A t t ' y  Gen. (A p r. 13; 
663-88-0413).•

U n le ss  o th e rw is e  s p e c i f i e d  i n  th e  g r a n t  a g re em en t, f o r  
th e  s t a t e  h a tc h e ry  c o n t r a c t s  o n ly ,  d e s ig n a te d  g r a n t s  a r e  t r e a t e d  as 
f o l lo w s :

a .  C om p liance w it h  p ro cu rem en t la g *  No. The s t a t e  
P ro cu rem en t Code d o e s n o t a p p ly  to - g r a n t s .  AS 36.30.850(b)(1).

b .  L i t t l e  D av is-B acon  a p p l i c a b i l i t y :  To b e  d e te rm in e d
b y  th e  D epartm ent o f .L a b o r .

c .  O wnersh ip  o f  re p la c em en t equ ipm en t o r  b u i l d i n g s :
S t a t e .

d .  O wnersh ip  o f  b u i ld i n g s  c o n s t r u c te d  w ith *  S t a t e .
e .  Ownersh ip  o f  exp axis Io n  f i x t u r e s *  N e g o t ia b le .



f .  Ow n e rs h ip  o f  r em o v a b le  expang io n  equ ipm en t i R e g i o n a l  
a s s o c i a t i o n .
IV .  CAPITAL IMPROVEMENTS PROJECT MONEY

" C a p it a l p r o je c t s *  and " c a p i t a l  im p rovem ents" a re  d e f in e d  
th e  E x e c u t iv e  B udge t A c t a s "an a l lo c a t i o n  o r  a p p ro p r ia t io n  item  

f o r  an a s s e t  w ith  an a n t i c ip a t e d  l i f e  e x c e e d in g  one y e a r  and a c o s t  
e x c e e d in g  $25,000 and in c lu d e  la n d  a c q u i s i t i o n ,  c o n s t r u c t io n ,  
s t r u c t u r a l  im p ro vem en t, e n g in e e r in g  and d e s ig n  f o r  th e  p r o je c t  and 
equ ipm en t and r e p a i r  c o s t s . "  AS 37.07.120.

In  1991, th e  l e g i s l a t u r e  a p p ro p r ia te d  $5 m i l l i o n  from  th e  
g e n e r a l fu n d  to  ADF&G f o r  c a p i t a l  im p rovem en ts p r o je c t s .  S e c . 163, 
c h . 96, SLA 1991. The FRED D iv i s io n  a l lo c a t e d  $3 m i l l i o n  to  M ain  
Bay H a tc h e r y , o p e ra te d  b y  PWSAC, and $2 m i l l i o n  to  T u tk a  H a tc h e r y , 
o p e ra te d  b y  CIAA. You a sk e d  i f  ADF&G can  t r a n s f e r  th e  f u l l  amount 
to  th e  r e g io n a l  a s s o c ia t io n s  a t  th e  i n i t i a t i o n  o f  th e  c o n t r a c t  
am endm ents.

G e n e r a l ly ,  i t  i s  n o t a p p ro p r ia te  to  p rep ay  o r  o th e rw is e  
d i s b u r s e  p u b l i c  money t o  a c o n t r a c t o r  i n  advan ce  o f p e r fo rm an ce  o f  
a  p u b l i c  c o n t r a c t .  Our o f f i c e  h a s r e p e a te d ly  a d v is e d  s t a t e  
a g e n c ie s  t h a t  u n le s s  th e r e  i s  e v id e n c e  o f  l e g i s l a t i v e  i n t e n t  t h a t  
a p p r o p r ia t io n s  a re  to  be u se d  f o r  in v e s tm e n t p u rp o se s , su ch  a s  th e  
c a s e  w it h  " se e d  m oney," money a p p ro p r ia te d  f o r  a s p e c i f i c  p u rp o se  
may n o t b e  d i v e r t e d  f o r  u s e  a s  in v e s tm e n t c a p i t a l  o r  t o  c a p i t a l i z e  
an in v e s tm e n t  program* 1938 I n f .  Op. A t t ' y  Gen. a t  2 (M ar. 22; 
661-88-0396). F o r e xam p le , i n  a  p r e v io u s  o p in io n  on th e  
a p p r o p r ia t io n  o f  sa lm on  enhancem ent t a x  p ro ce ed s to  a r e g io n a l  
a s s o c ia t io n ,  we s t a t e d ,  "To be c o n s t i t u t i o n a l ,  th e  a p p r o p r ia t io n  
m us t d i r e c t l y  im p ac t th e  d e s ig n a te d  o r  r e c o g n iz e d  p u b l i c  p u rp o se  
(sa lm on  enhan cem en t) , su ch  a s  p r o v id in g  f in a n c in g  o f  c u r r e n t  
c o n s t r u c t i o n ,  o p e r a t io n s ,  o r  m a in te n a n c e ."  1987 I n f .  Op. A t t ' y  
Gen. a t  2 (M ar. 19; 663-87-0372) (em phas is  a d d e d ) .

S e c t io n  35.100 o f  th e  A la s k a  A d m in is t r a t iv e  M anua l 
(1990), h ow eve r, p r o v id e s  an e x c e p t io n  to  th e  g e n e ra l r u l e  a g a in s t  
p rep aym en t when p repaym en t i s  iM th e  s t a t e ' s  b e s t  i n t e r e s t .  
P rep aym en t r e q u i r e s  th e  a p p ro v a l o f  th e  D epartm en t o f  
A d m in is t r a t io n  and th e  D epartm en t o f  R evenue . ADF&G h a s o b ta in e d  
a p p ro v a l t o  p re p a y  th e  M ain Bay and T u tk a  CIP c o n t r a c t  amendments 
i n  o r d e r  t o  p ro v id e  th e  r e g io n a l  a s s o c ia t io n s  th e  maximum b e n e f i t  
from  th e  l im i t e d  fu n d in g  a v a i l a b l e  th ro u g h  l e g i s l a t i v e  
a p p r o p r ia t io n .

To a s s u r e  t h a t  th e  c a p i t a l  im provem ent p r o je c t  fu n d s  a re  
a p p l ie d  t o  th e  p u rpo se  w h ich  th e  l e g i s l a t u r e  in te n d e d , th e  h a tc h e r y  
c o n t r a c t s  o r  c o n t r a c t  amendments f o r  c a p i t a l  im provem ents s h o u ld  
r e q u i r e  th e  r e g io n a l a s s o c ia t io n s  to  p rom p tly  u n d e r ta k e  and
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H o n o ra b le  C a r l  L .  R o s i e r ,  C o m m issio n erD e p 1t  o f  F is h  and GameAGO F i l e  N o .663-92-0327 A u g u s t  2 6 , 1992P a g e  17
com p le te  a l l  c o n s t r u c t io n  and r e n o v a t io n . 1992 I n f .  Op. A t t ' y  Gen. 
(A p r. 24; 663-92-0501). The c o n t r a c t s  s h o u ld  a ls o  r e q u i r e  p ro g r e s s  
r e p o r t s  and an a c c o u n t in g  and a u d i t  on a r e g u la r  b a s i s .  F u r t h e r ,  
th e  re q u ir e m e n ts  o f  any o th e r  ag reem en ts o r  p e rm its  r e l a t i n g  to  
c a p i t a l  im provem ents a t  th e  h a tc h e r ie s  m ust be m et.

In  th e  s t a t e  h a tc h e ry  c o n t r a c t s ,  C IP fu n d s  m _*t be 
t r e a t e d  a s  fo l lo w s x

a . rom p lla n ce  w ith  p rocurem e n t law : Y e s . The S ta t e  
P ro cu rem en t Code m ust be a dh e re d  to  f o r  any c a p i t a l  p r o je c t  t h a t  
in v o lv e s  s t a t e  g e n e r a l o p e r a t in g  o r  c a p i t a l  im p rovem en t f u n d s .  
1988 I n f .  Op. A t t ' y  Gen. a t  1 (June 14; 663-93-0037) ( r e - d a te d  f o r  
p u rp o se s  o f  in d e x in g , J a n . 1, 1992).

b .  L i t t l e  Pavia-Bacon . a p p l i c a b i l i t y :  Y e s . The L i t t l e
D av ls-B acon  A c t a p p l ie s  to  " p u b l ic  c o n s t r u c t io n  i n  -the s t a t e ,  a s  
d e f in e d  b y  AS 36.95.010." AS 36.05.010. " P u b lic  c o n s t r u c t io n "  i s  
d e f in e d  a s  " th e  o n - s i te  f i e l d  s u r v e y in g ,  e r e c t io n ,  r e h a b i l i t a t i o n ,  
a l t e r a t i o n ,  e x te n s io n  o r  r e p a i r ,  i n c lu d in g  p a in t in g  o r  r e d e c o r a t in g  
o f  b u i l d i n g s ,  h ighw ays o r  o th e r  im provem ents to  r e a l  p r o p e r t y  u n d e r  
c o n t r a c t  f o r  th e  s t a t e .  . . . ” AS 36.95**010(3). C a p i t a l  
im p rovem en ts to  th e  h a tc h e r ie s  a r e  " p u b l ic  c o n s t r u c t io n " ;  t h u s ,  th e  
L i t t l e  D avis-B acon  A c t a p p l ie s .  ----------

c .  Ownersh ip  o f  r e p la c em en t  equ ipment o r  b u i l d i n g s :
S t a t e .

d .  Ownersh ip  o f  b u i l d i n g s  c o n s t r u c t e d :  S t a t e .
e .  Ownersh ip  o f  e x p a n s io n  f i x t u r e s :  S t a t s .
f .  Ownersh ip  o f  r e s i d u a l  f u n d s :  S t a t e .  The un exp ended

b a la n c e  o f  a c a p i t a l  a p p ro p r ia t io n  i s  v . i l i d  f o r  th e  l i f e  o f  t h e
p r o je c t .  Upon c o m p le t io n  o f  th e  p r o je c t ,  th e  unexpended  b a la n c e  
w i l l  la p s e .  Sfim A la s k a  C o n s t , a r t .  IX , S 13; AS 37.25.020.
V . O IL  S P IL L  COST RECOVERY MONEY

D u rin g  th e  1989 Exxon v a ld e x  o i l  s p i l l ,  c o m m e rc ia l sa lm on  
f i s h e r i e s  i n  th e  K od iak  and P r in c e  W il l ia m  Sound a r e a s  w e re  c lo s e d  
due  to  co n ce rn  f o r  c o n ta m in a t io n  o f  th e  f i s h  and f i s h i n g  g e a r .  
H ow ever, b e ca u se  o i l  c o n ta inm en t booms were p r e s e n t  a t  t h e  K i t o i  
and  M ain  Bay h a t c h e r ie s ,  KRAA and PWSAC were a l lo w e d  t o  c o n d u c t  a 
t e rm in a l  h a r v e s t  i n  e x c e s s  o f  h a tc h e r y  b ro o d s to c k  n e e d s  i n s i d e  th e  
boom s. KRAA o b ta in e d  $10 m i l l i o n  from  t h i s  h a r v e s t ;  PWSAC, 
$500,000. Under c o n t r a c t  amendments be tw een  ADF&G and  th e  r e g io n a l  
a s s o c i a t i o n s ,  th e  a s s o c ia t io n s  w ere to  d e p o s i t  t h e s e  fu n d s  i n  
in t e r e s t - b e a r in g  a c c o u n ts . These fu n d s  a re  to  b e  s p e n t ,  w it h



a p p ro v a l from  b o th  ADF&G and th e  a s s o c ia t io n s ,  on o p e r a t in g  and 
e xp and in g  th e  K i t o i  and M ain Bay h a t c h e r ie s .

You a sk e d  w h e th e r th e s e  fu n d s  s h o u ld  be  t r e a t e d  th e  same 
a s o th e r  c o s t  r e c o v e r y  money. We exam ined  t h i s  m a t te r  c l o s e l y ,  
r e v i s i t i n g  th e  i n i t i a l  a d v ic e  g iv e n  ADF&G d u r in g  th e  o i l  s p i l l  
c r i s i s .  The o n ly  d i f f e r e n c e  be tw een  th e  o i l  s p i l l  c o s t  r e c o v e r y  
h a r v e s t  and a t y p i c a l  co3 t r e c o v e r y  h a r v e s t  a t  a s t a t e  h a tc h e r y  
app ea rs to  be th e  m agn itu d e  o f  th e  r e c o v e r y  and th e  s t a t e ' s 
c o n t r ib u t io n  to  th e  h a r v e s t  in  s e t t i n g  up and m a in ta in in g  th e  o i l  
c o n ta inm en t booms. F i r s t ,  th e  m agn itu d e  o f  th e  h a r v e s t  s h o u ld  n o t 
i n  i t s e l f  r e s u l t  i n  d i f f e r e n t  t r e a tm e n t  o f th e s e  f u n d s .  As 
d is c u s s e d  a bo ve , th e  i n t e n t  o f  AS 16.10.480 was to  a l lo w  a c a r r y ­
o v e r  o f  fu n d s  from  one y e a r  to  a n o th e r  to  s a fe g u a r d  a g a in s t  y e a r s  
o f  low  r e t u r n .  G iven  th e  u n c e r t a in t y  o f  f u t u r e  c o s t  r e c o v e r y  
h a r v e s t s  due to  th e  o i l  s p i l l ,  i t  was c o n s i s t e n t  w ith  th e  i n t e n t  o f  
s e c t io n  480 to  a l lo w  th e  h a r v e s t  o f  sa lm on  in  e x c e s s  o f  b ro o d a to c k  
needs and to  s a v e  th e  p ro ce e d s  to  g u a rd  a g a in s t  l e w  y e a r s .  
Second , th e  s t a t e ' s  c o n t r ib u t io n  to  th e  o i l  s p i l l  c o s t  r e c o v e r y  
h a r v e s t  does n o t ap p e a r to  d i f f e r  s i g n i f i c a n t l y  from  o th e r  
c o o p e r a t iv e  e f f o r t s  b e tw een  th e  s t a t e  and th e  r e g io n a l  a s s o c ia t io n s  
a t  th e  s t a t e  h a t c h e r ie s .  We c o n c lu d e  t h e r e f o r e  t h a t  th e  fu n d s  from  
th e  o i l  s p i l l  c o s t  r e c o v e r y  h a r v e s t  s h o u ld  be t r e a t e d  i n  th e  same 
manner a s s t a t e  h a tc h e r y  c o a t  r e c o v e r y  fu n d s .

ADF&G ne ad n o t t a k e  any f u r t h e r  s te p s  to  im p lem en t t h i s  
d e c i s io n .  However, to  a s s u r e  t h a t  th e s e  fu n d s  a re  p r o p e r ly  u s e d , 
ADF&G sh o u ld  r e q u i r e  on a r e g u la r  b a s i s  an a c c o u n t in g  and a u d i t  o f  
KRAA' s and PWSAC's f i n a n c i a l  r e c o r d s  f o r  th e  K i t o i  and M ain  Bay 
h a t c h e r ie s .

/
You a ls o  a sk e d  w h e th e r th e  o i l  s p i l l  c o s t  r e c o v e r y  fu n d s  

a re  s t i l l  b e in g  c o n s id e r e d  b y  th e  o i l  s p i l l  d e fe n d a n ts  a s  p a r t i a l  
m i t ig a t io n  o f  th e  damages c la im e d  b y  th e  f is h e rm e n  i n  th e  K o d ia k  
and P r in c e  W il l ia m  Sound a r e a s . We u n d e r s ta n d  t h a t  th e  f i s h e rm e n ' s 
c la im s  a re  s t i l l  p e n d in g . B ecause  th e  o i l  s p i l l  c o s t  r e c o v e r y  
fu n d s  a re  to  b e  t r e a t e d  i n  th e  same manner a s s t a t e  h a tc h e r y  c o s t  
r e c o v e r y  f u n d s ,  and b e c a u se  KRAA and PWSAC m ust u s e  th e  fu n d s  
p u r s u a n t  t o  AS 16.10.480(d) f o r  t h e i r  c o a t s  o f  o p e r a t in g  th e  K i t o i  
and M ain Bay h a t c h e r ie s ,  th e  s t a t u s  o f  th e  f is h e rm e n 's  c la im s  
s h o u ld  n o t a f f e c t  how th e  o i l  s p i l l  c o s t  r e c o v e r y  fu n d s  a r e  t r e a t e d  
i n  th e  h a tc h e r y  c o n t r a c t s .

CQHCLPSIQHfi AIID KBCQHHgBDAPfiBS
.“The , s . ta to  h a tc h e r y  r con tra c ts*--  p r e s e n t  ' com p lex  

d i f f i c u l t  " I js g a l^ a n d  "‘p o l i c y  i s s u e s ^  l  ADF&G : i s - • a p p r o p r ia t e ly  
co n ce rn ed  wi"th' th e r c o n s  l a t e n t  t r e a tm e n t!  of- le g a l , ,  r e q u ir e m e n ts , i n  
th e  h a tc h e r y  c o n t r a c t s  and  w ith - c o m p ly in g rw ith  a l l  a p p l i c a b le  la w s .  
C o n s id e r in g  th e  i s s u e s  t h a t  have  a r i s e n  w i t h  th e  de ve lo pm en t o f  new

H o n o ra b le  C a r l  L .  R o s i e r ,  C o m m issio n e r A u g u s t 2 6 , 1992D e p 't  o f  F is h  and Game P ag e  18AGO F i l e  N o .6 6 3-9 2-032 7



c o n t r a c t s ,  i t  ap p ea rs t h a t  s t a t u t o r y  amendments to  AS 16.10 c o u ld  
b e n e f i t  th e  h a tc h e r y  p rogram .

1. You in d ic a t e d  t h a t  th e  r e g io n a l a s s o c ia t io n s  w ish  to  u se  
th e  c o s t  r e c o v e r y  fu n d s g e n e ra te d  a t  s t a t e  h a tc h e r ie s  a t  o th e r  PNP 
h a t c h e r ie s  o r  f o r  t h e i r  o th e r  f i s h e r i e s  a c t i v i t i e s  n o t d i r e c t l y  
r e l a t e d  to  th e  s t a t e  h a tc h e ry  u n d e r c o n t r a c t .  S t a t u to r y  amendments 
w i l l  b e  r e q u i r e d  to  e n a b le  th e  r e g io n a l a s s o c ia t io n s  to  u se  s t a t e  
h a tc h e r y  c o s t  r e c o v e r y  fu n d s on t h e i r  o th e r  a c t i v i t i e s .  T hera  a re  
s e v e r a l  o p t io n s  yo u  may w ish  to  c o n s id e r ,  in c lu d in g :

a . an amendment to  AS 16.10.480(c) to  in c lu d e
AS 16.10.450 among th e  s t a t u t e s  t h a t  a r e  d i r e c t l y  a p p l ic a b le  to  th e  
3 ta te  h a t c h e r i e s ; and

b .  an amendment to  • AS * 16-. 10.480(d) to  a l lo w  th e
c o n t r a c to r ,  t o  r e c o v e r  n o t o n ly  th e  c o n t r a c t o r ' s  c o s t  o f  o p e r a t in g  
th e  s t a t e  h a tc h e r y ,  b u t  a ls o  th e  c o s ta  o f  th e  c o n t r a c t o r ' s  
f i s h e r i e s  a c t i v i t i e s ;  o r ,  a l t e r n a t i v e l y ,

c .  an amendment to  AS 16.10.480 t h a t  s p e l l s  o u t  th e  
c a t e g o r ie s  o f  c o s ta  w h ich  may be r e c o v e r e d .

2. A no th e r q u e s t io n  t h a t  has come up i s  w he th e r a  r e g io n a l 
a s s o c ia t io n  may co n d u c t c o s t  r e c o v e r y  h a r v e s t s  a t  a s t a t e  h a tc h e r y  
f o l lo w in g  th e  te rm in a t io n  o r  c o m p le t io n  o f  a c o n t r a c t .  An
amendment t o  AS 16.10.480 to  e x p r e s s ly  a l lo w  a c o n t r a c t o r  to
c o n d u c t c o s t  r e c o v e r y  h a r v e s t s  f o l lo w in g  th e  t e rm in a t io n  o r  
c o m p le t io n  o f  a h a tc h e r y  c o n t r a c t  f o r  p u rp o se s  o f  r e c o u p in g  i t s  
c o s t s  o f  o p e r a t in g  th e  s t a t e  h a tc h e r y  w ou ld  p ro v id e  g r e a t e r  
c e r t a i n t y  f o r  th e  r e g io n a l a s s o c ia t io n s .

3. You may a ls o  w ish  t o  c o n s id e r  an amendment t o  AS 16.10.480 
to  a d d r e s s  th e  d i s p o s i t i o n  o f  s u r p lu s  c o s t  r e c o v e r y  fu n d s  upon th e  
t e rm in a t io n  o f  a  c o n t r a c t .  W h ile  we b e l i r v e  o u r a n a ly s i s  t o  be 
so u n d , l e g i s l a t i v e  d i r e c t i o n  on t h i s  m a t te r  w ou ld  be a p p r o p r ia te .

Z f  we can  be o f  f u r t h e r  a s s i s t a n c e  r e g a r d in g  t h i s  m a t t e r ,  
p le a s e  do  n o t  h e s i t a t e  to  c o n ta c t  u s .

H o n o r a b le  C a r l  L .  R o s i e r ,  C o m m issio n er A u g u st 2 6 , 1992D e p 't  o f  F i s h  and Game "  P age 19AGO F i l e  N o .663-92-0327

c c :  / J e f f e r y  P . K o en in g s , FR 3 D .D iv ., ADFSG
L a r r y  J o n e s , D iv . o f  A d m in is t r a t io n ,  ADFSG 
Dave M a sse y , D iv . o f  In v e s tm e n t s ,  DCED



ATTACHMENT I
B eave r F a l l s  H a tc h e ry  — SSRAA 

IHP-93-001
C o o p e ra t iv e  Agreem ent (Coop 91-009) — A ugu s t 28, 

1990
Amended — J u ly  24, 1991 
Agreem ent —  J u ly  2, 1992

B ig  Lake H a tch e ry  —  CIAA 
IHP-91-010
C o o p e ra t iv e  Agreem ent — O c to b e r 23, 1990 
L e t t e r  o f  A greem ent — O c to b e r 23, 1990

Cannery C reek  H a tc h e ry  — PWSAC 
IHP-88-196
Agreem ent —  June 14, 1988 
Amended — A p r i l  11, 1989 
Amended — Sep tem ber 12, 1991

Crooked C reek  H a tc h e ry  — CIAA 
IHP-91-009
C o o p e ra t iv e  Agreem ent —  O c to b e r 23, 1J90 
L e t t e r  o f  A greem ent —  O c to b e r 23, 1990 
Amended — November 27, 1991

G u lkan a  H a tc h e ry  —  PWSAC 
Coop-91-007
C o o p e ra t iv e  A greem ent — J u ly  1, 1990 
Amended — A u g u s t 14, 1991

H idden  F a l l s  H a tc h e ry  —  NSRAA 
IHP-88-229
Agreem ent —  June 24, 1988 
Amended —  O c to b e r 14, 1988 
Amended —  J a n u a ry  8, 1990 
Amended —  J u ly  17, 1991 
Amended —  June 25, 1992

K i t o i  H a tc h e ry  —  KRAA 
IHP-8S-239
Agreem ent —  J u ly  11, 1988 
Amended —  A u g u s t 9, 1989 
Amended —  Sep tem ber 11, 1990 
Amended —  Sep tem ber 6, 1991

M ain Bay H a tc h e ry  —  PWSAC 
IHP-92-001
O i l  S p i l l  C o s t R e co ve ry  Agreem ent (IHP-89-090) — 

J u ly  17, 1989 
Agreem en t —  Sep tem ber 5, 1991

L i s t  o f  C o n t r a c t s  and C o n t r a c t  Am endm entS-Review ed



P i l l a r  C re e k  H a tc h e ry  —  KRAA 
IHP-92-006C o o p e r a t i v e  Agreement —  December 10,

T r a i l  L ak e s  H a tc h e ry  —  CIAA 
IHP-88-228
Agreement —  J u l y  11, 1988 
Amended —  Sep tem ber 14, 1988 
Amended —  J u l y  11, 1990

T u tk a  H a tch e ry  —  CIAA 
XHP-92-002
Agreement —  August 22, 1991 
Amended —  A p r i l  3, 1992 
Amended —  A p r i l  23, 1992

Amended —  Septem ber 5 , 1991Amended —  November 7 , 1991



ATTACHMENT I I
r . fB f  n f  Memoranda o f  A dv ic e  Reviewed

1992 I n f .  Op. A t t ' y  Gen. (A p r. 24; 663-92-0501) (CIP amendment to  
T u tk a  h a tc h e r y ) .

L e t t e r  from  Doug las L . B la n k e n sh ip , Deputy A t to rn e y  G e n e ra l,  to  
J a k i  S a n d e rs , ADF&G (June 14, 1992) (PWSAC c o n t r a c t  p r o v i s io n s  
on te rm in a t io n  and ow n e rsh ip  o f  do cum en ts) .

1990 I n f .  Op. A t t ' y  Gen. (S e p t . 11? 663-91-0106), s u p e r s e d e d ,
L e t t e r  from  E l i z a b e t h  J .  K e r t t u la ,  A s s i s t a n t  A t to rn e y  G e n e ra l, 
to  Norman A. Cohen, D epu ty C om m iss ioner, ADFSG (S e p t . 28,
1990; 663-91-0106), r e v i s e d ,  1991 I n f .  Op. A t t ' y  Gen.
(M ar. 14? 663-91-0280) (Main Bay h a tc h e ry  c o n t r a c t ;  c o s t
r e c o v e r y  fu n d s ) ,  o v e r r u le d  in  p a r t ,  1992 I n f .  Op. A t t ' y  Gen. 
(Aug. 26? 663-92-0327).

1990 I n f .  Op. A t t ' y  Gen. (Aug. 1? 663-90-0327) (ADF&G a u t h o r i t y  to  
manage f i s h e r i e s  f o r  h a tc h e r y  b ro o d s to c k  and c o s t  r e c o v e r y ) .

1988 I n f .  Op. A t t ' y  Gen. (June 14? 663-93-0037) ( re - d a te d  f o r
p u rp o se s  o f  in d e x in g , J a n . 1, 1992) (Cannery C reek  h a tc h e r y
c o n tr a c t?  a p p l ic a t io n  o f  S ta te  P rocu rem en t C ode ) .

1988 I n f .  Op. A t t ' y  Gen. (June 8? 563-88-0501) (B a ra n o f f Warm
S p r in g s  H a tch e ry  d e ve lo pm en t o p t io n s ) .

1988 I n f .  Op. A t t ' y  Gen. (A p r. 13; 663-88-0413) ( A p p lic a t io n  o f  
AS 36.30 to  a l lo c a t io n  o f  f e d e r a l  fu n d s r e l a t e d  to  U .S . - 
Canada P a c i f i c  Salmon T r e a t y ) .

1987 I n f .  Op. A t t ' y  Gen. (M ar. 19; 663-87-0372) (A p p ro p r ia t io n  o f 
sa lm on  enhancement t a x  p ro ce e d s  to  a q u a c u ltu r e  a s s o c i a t i o n ) .

1984 I n f .  Op. A t t ' y  Gen. (June 11? 366-180-84) ( V e r t i c a l
i n t e g r a t io n  o f  n o n p r o f i t  f i s h ,  h a tc h e r y ) .

1982 I n f .  Op. A t t ' y  Gen. (S e p t . 9? 366-086-83) ( A u th o r i t y  to
t r a n s f e r  h a t c h e r ie s ) .

1982 I n f .  Op. A t t ' y  Gen. (M ar. .30? J66-197-82) ( T r a n s fe r  o f
o p e r a t io n  o f  s t a t e  h a t c h e r ie s ) .
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No-.X

Revision Date: 11/19/93___________________________________________Dept. Affected: Fish and Game_____________________
Title: Contractor Operated State Hatcrienes__________________ BRU:_________ CFM&D___________________________
  _______________________Component: Fishenes Management______________
Sponsor. Representative Williams______________________________ __________________________________
Requestor: Senate Resources________________________________ COMPONENT SERIAL NO. 1941__________________

F I S C A L  N O T E  .-inversion: tffe m

STATE OF ALASKA (S) Publish Date: g i f t  /<?<-/
1994 LEGISLATIVE SESSION

Expend itu res/R evenues_______   (Thousands of Dollars)
OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FY00

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 I 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL Oooo 0.0 0.0 . 0.0 0.0
SUPPUES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT oood 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS. CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

ICHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars}
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY94) cost: S 0.0 •
POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME 0.0 0.0 0.0 0.0 0.0 0.0
TEMPORARY 0.0 0.0 0.0 0.0 0.0 0.0

For further distribution information, call the Governor's Legislative Office Page 1 of 1

v:\bobMegilat\hb191fn.xls



Revision Date:_____________________________ Department Affected: Fish and_Game_______________
Title: An act relating to cost recovery bv contractors who BRU: FRED_________ ______ ______________
operate state-owned hatcheries___________________  Component: FRED________________

F I S C A L  N O T E  No. 1ST A T E  O F  A L A S K A  ' Bill Version: HB 1911993 L E G IS L A T IV E  SE SSIO N  (H) Publish Date: 3/17/93
Sponsor: Williams__________________________ _ ______________________
Requestor: , :  COMPONENT SERIAL NO.

EXPENDITURES/REVENUES:_________________________(Thousands of Dollars)

OPERATING FY94 FY9S FY96 FY97 FY98 FY99

PERSONAL SERVICES 
TRAVEL 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS .

0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0

O.C 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING SO.O SO.O SO.O SO.O SO.O SO.O

CAPITAL SO.O SO.O SO.O SO.O SO.O SO.O

REVENUE FUND SOURCE: SO.O SO.O sox SO.O $1.0 SO.O

FUNDING: (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
OTHER 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL SO.O SO.O SO.O SO.O SO.O SO.O

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY93) impact: $0.0________

ANALYSIS: (Attach a separate page if necessary)
Fassage of this bih would allow hinds from cost recovery at a contracted state hatchery to be used for the same purposes 
that funds from cost recovery at ordbary PNP hatcheries may be used. Under current AS 16.10.480(d), contractors can 
only use funds generated from cost recovery at a contracted hatchery for operatbg that hatchery. If insufficient operating 
funds are generated at a contracted hatchery, the contractor may use funds from one of its own hatcheries to support the 
state-owned hatchery, but could not use funds from another contracted facility to support the first.

repared By: Steve McGee___________________________________  Phone: 465-4160

‘ * Division: FRED____________«■—  . x   Date: 3 /1 0 /9 3

Approved by Commissioner: . Z 4
Agency: Department of Fish and Game_____________________________ Date:PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICEFor further distribution information, call the Governor's Legislative Office Page _J_ of I

C O ^ M i T T E E  c o p y ■
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Date of Committee Action: \ | \ ^  \ °\

The F I N A N C E  - Committee considered: - H B  195

H O U S E  BILL NO. 195  ̂ A U T H O R I Z I N G  Y O U T H  C O U R T S

"An Act authorizing youth courts by which to provide for r̂ -ar adjudication of minors who have allegedly

committed violations of state or municipal laws, renaming the community legal assistance grant fund and

amending the purposes for which grants may be made from that fund in order to provide financial assistance

for organization and initial operation of youth courts, and relating to young adult advisory panels in the superior
court." r , , ..
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F I S C A L  N O T E' S T A fE  OF A L A S K A1994 L E G IS L A T IV E  S E S S IO N BILL N O . CSHB 19,5 (HES)
Revision Date:  01/14/94______________________________ Dept. Affected: Health and Social Sconces
Title: An Act authorizing vouth courts fo r  peer BRU: Fam ily & You th  Ser .. cs________________
_________________ ad jud ication o f  m inors...*_____________________Component: Southeastern. Southcentra l. <fc N orthern
Sponsor: Representatives S itton . U lm er_______________  Regions_____________________________
Requestor: H ouse Judiciary Committee__________________ COMPONENT SERIAL NO. 02S8.02S4.02SS__________

Expend itu res/Revenues : !_____________________________________ (Thousands of Oollare)
OPERATING FY95 I FY96 | FY97 FY9S I FY99 | FY00
PERSONAL SERVICES I I I I I
TRAVEL I I I I
CONTRACTUAL I I I I I
SUPPLIES I I I . I I
EQUIPMENT I I I I I
LAND & STRUCTURES I I I I
GRANTS, CLAIMS I I I I
MISCELLANEOUS I I I I I
TOTAL OPERATING 0 .0  I O.'O I 0 .0  I 0 .0  I 0 .0  I 0 .0

CAPITAL EXPEND ITURES : I I I I

CHANGES IN REVENUES I I I I I I
FUND SO URCE (Thcussnds of Dollars)
1002 Federal Receipts I I I I I
1C00GF Match I I I I I
1004 GF I I I I I
1005 GF/Program Receipts I I I I I
1C06 GF/MHF1A I I I I I
Other I I I I I
TOTAL 0.0 I 0.0 I a .o  I o .o I 0.0 I 0 .0
POSITIONS:
FULL-TIME 1 1 1 1 1
PART-TIME 1 1 1 1 1
TEMPORARY ! 1 1 1 I

Estimate of current year (FY 94 ) impact 0.0

ANALYSIS: (Attach a separate page if necessary)

There would be no fiscal impact to the department if this bill were to become law.

Phone: 465—3191
Date: 01/14/94

k
Date: 01/14/94

Prepared by: 
Division: Division o f  Family & Youth Services

Approved by Commissioner:
Agency: Department o f Health & Social Srr^ces

MargarcnR. Lowe. M.Ed.. Ed.S.

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICEFor further distribution information call the Governor's Legislative Office
(P«v T0/K3) Wflnnojfl^DBR P a g e  1 Of 1



STATE OF ALASKA1994 LE G ISLA T IV E  SESSIO N B IL L  NO. CSHB 195 (FIN )
F I S C A L N O T E

REQUEST: 
R e v i s i o n  D a te : D e p t . A f f e c t e d  CR&A-
T i t l e :  An A c t A u t h o r i z i n g  Y ou th  C o u r t s

BRU: A d m in i s t r a t i o n & S u p p o r t
S p o n s o r :  S i t t o n ,  U lm e r  Com ponen ts : Admj n i s t r a t i v e S e r v i c e s
R e q u e s t o r :  House F in a n c e  Comm ittee #68 *
EXPENDITURES/REVENUES: (THOUSANDS OF DOLLARS)
OPERATING FY 95 FY 9 6 FY 97 FY 98 FY 99 FY 00
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Strictures 
Grants, Claims 
Miscellaneous 
TOTAL OPERATING

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
0 . 0 0 . 0 0 . 0 0 . 0 o

•
o 0 . 0

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
0 . 0 0 . 0 0 . 0 o

•
o o

•
o 0 . 0o

•
o 0 . 0 0 . 0 0 . 0 o->o 0 . 0

0 . 0 0 . 0 0 . 0 0 . 0 o
•

o 0 . 0
0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0o

•
o 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN  R E V E N U E S

FUNDING: (THOUSANDS OF DOLLARS)
1002 Federal Receipts o • O 0 . 0 0 . 0 oo o•o o•o

1003 GF Match o•o oo oo oo o • o oo

1004 GF oo oo oo o•o o•o o•o

1005 GF/Program Receipts oo oo oo 0 . 0 o•o oo

1006 GF/MHTIA oo o • o oo o•o o•o 01 •°

Other oo o•o oo o•o o•o o•o

TOTAL oo o•o oo o • o o•o o•o

ESTIMATE OF ANY CURRENT YEAR (FY M) COST I none
POSIT IONS :
F u l l - T im e 0 0 0 0 0 0
P a r t - T im e 0 0 0 0 0 0
T em po ra ry 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

Q o S l StfrvvjOz. 
Rep .^Ro ja L a r s o n ,  Cc-Chd h a i r

D i v i s i o n : House uLin^npge^Cpmmittee
A pp roved  By :
Agency :

4 6 5 - 3 8 7 8  
P h on e : 4 6 5 - 4 8 3 3  
' D a t e :  4 / 2 5 / 9 3

D a t e :
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A l a s k a  S t a t e  L e g i s l a t u r e
While In Fairbanks 

119 N. Cushman St.
Suite 203 

Fairbanks. A K  99701 
907-456-8161

While In Juneau 
State Capitol 

Juneau. A K  99801-1182 
907-465-2327 
907-465-4713

Representative J o e  Sitton

Sponsor Statement 
House Bill 195 - relating to the establishment of youth courts

iy

Representative Joe Sitton

House Bill 195 establishes the authority for the establishment of a 
youth program as a juvenile diversion program under the Department of 
Health and Social Services. Under the provisions of this legislation, youths 
under the age of 18 who have allegedly committed an offense may choose to 
go through a youth court proceeding instp ad of through the regular court 
system, provided they have the approval of the juvenile intake authorities 
and the consent of their parents.

W hile other states have youth (or teen) courts, in  Alaska, only 
Anchorage has developed such a program; it has been in existence since 1989. 
It has enjoyed a tremendous success and is highly supported by the 
community. Out of a total of 69 cases, only four juveniles were arrested for a 
second offense.

Perhaps one of the greatest reasons for its success is the close working 
relationship between the different agencies involved: the Department of 
Health and Social Services, the Alaska Court System, the Alaska Bar 
Association, the Anchorage Bar Association, the school district, and law  
enforcement agencies.

In the Anchorage program, cases are referred by juvenile probation 
officers. Referrals may also be made by other entities, such as a store alleging 
shoplifting.

Defendants and their parents must agree to allow the Youth Court to 
hear the case and the Youth Court must accept jurisdiction. Court 
proceedings insure them the right to be represented by a lawyer, the right to 
trial by jury, the right to cross-examine witnesses, the right against self­
incrimination, and the right to appeal.

The court is composed of students under 18 years of age who volunteer 
as judges, jurors, bailiffs, clerks, prosecutors and defense attorneys. To be



eligible to sit on the court, students must attend an 8-10 week class and pass a 
youth court bar examination. Legal advisors are available to assist student 
prosecutors and defense lawyers in preparing their cases for trial.

House Bill 195 would provide a similar mechanism for other 
communities in Alaska, both rural and urban. Each community would be 
able to tailor the youth court system to its own unique needs and resources.
A great deal of effort has gone into crafting legislation which would provide a 
structure for a youth court program while at the same time providing 
maximum flexibility for communities to create a program which would work 
hgaLtQrJhem,

This legislation provides for the establishment of a youth court 
program under the aegis of the Department of Health and Social Services; it 
is this department's juvenile intake officers who have jurisdiction over 
juvenile offenders.

In addition, the legislation amends AS 44.47.200, the community legal 
assistance grant fund to provide for "juvenile justice" grants to communities 
and to non-profit corporations to establish and organize a youth court 
program in a community. The grant amount may not exceed $5,000 and the 
grant must be matched by cash or inkind contributions. The burden of 
success thus lies with a community's commitment.
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Representative Joe  Sitton

SECTIONAL ANALYSIS 
CS HOUSE BILL 195 (JUD) - Youth Courts

This analysis outlines the principal features of CS House Bill 195 (Jud), a 
measure authorizing youth courts in order to provide for peer adjudication of 
minors charged with violations of state laws or municipal ordinances. The 
bill also proposes to broaden (and rename) the use of the community legal 
assistance grant fund as a source of financial support for new youth courts.

The major difference between the Judiciary CS and the original bill consists in 
the elimination of references to the court system. It is the juvenile intake 
unit of the Department of Health and Social Services, rather than the court 
system, which provides for waivers to diversion programs and it was at the 
request of the court system that the references to the court system have 
essentially been deleted.

Section 1 and 2. Sets out the purpose and background of this legislation.

Section 3. This bill section, the measure's principal operative provision, adds 
a new section to codified law. AS 18.05.100 is added as a part of the title 
concerned generally with health and safety matters. The section authorizes 
establishment of youth courts. Specifies that only one youth court may be 
established within the boundaries of a municipality. Subsection (c) 
establishes nonprofit corporations as entities which may serve as youth 
courts.

Bill Sections 4-8 rename and revise the objectives of the existing Community 
Legal Assistant Grant Fund.

Section 4. AS 44.47.200 [COMMUNITY] LEGAL ASSISTANCE AND 
TUVENILE TUSTICE GRANT FUND.

The amendments proposed to AS 44.47.200 by this bill section change the 
name of the fund and authorize use of money in the fond to help nonprofit 
corporations start operations as youth courts.

Section 6. The addition of AS 44.47.210(b) proposed by this bill section permits 
nonprofit corporations planning to operate youth courts to apply for a grant



from the fund, direct that the grant be matched, but permit waiver of the 
match requirement under the circumstances noted.

Section 8. The addition of AS 44.47.220 (b) proposed by this bill section sets 
limits on the amount that may be awarded as a grant from the fund to a 
nonprofit corporation planning to operate a youth court, and limits on the 
proper use by the grantee of the money received by the grant.

Sections 5 and 7. The changes made by these two bill sections are technical 
changes to existing law made in light of the proposed additions set out in bill 
sections 4, 6, and 8
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Legislative Research Agency
V

MEMORANDUM
TO: Senator Jay Kerttula

rFROM: Maureen WeeksLeg 1 s iat lve Analyst
RE: Teen Courts in Alaska and Other States

Research Request 90.364

You asked fo r  information about teen courts (courts in which young defendants 
charged with minor offenses appear before ju r ies of their contemporaries). This 
memorandum begins with information about teen courts in generai and continues 
with b r ie f  descriptions of teen courts in Anchorage, Alaska; Hillsborough County, 
F lorida; Denver, Colorado; Odessa, Texas; and Pasco County, Florida. For 
comparison, selected characteristics o f  the five model courts are presented in the attached table.

Background
Most youthful, f i rs t- t ime offenders who commit misdemeanors do not go to court, 
do not appear before a jury and are not sentenced by a judge. Instead, they 
receive a l e t t e r  warning them not to offend again and they may be ordered to 
attend several hours o f class fo r  shopli fters or substance abusers. Teen courts 
are an e f fo r t  to change this. They replace the "slap on the wrist" o f a le t te r  
with the intimidating formality of a court appearance. Furthermore, they ask 
young people to appear before ju r ies composed of other young people--tribunals which juvenile justice experts say tend to be harder on young offenders than 
adult jurors would be. By giving young, f i rs t- t ime offenders a glimpse of "real 
l i f e "  before judge and jury, these courts function as juveni le diversion, early 
intervention programs. Their purpose is to stop the progress from misdemeanor 
to felony by asking young offenders to take responsibili ty fo r  theii -ts and accept sanctions determined by their peers.
Teen courts are composed of student volunteers who act as ju ro rs  and sometimes 
lawyers, clerks and b a i l i f f s .  Most are conducted by volunteer adult judges. 
Cases are generally screened. Defendants may be referred by the police, school 
o f f i c i a l s ,  judges and, sometimes, private businesses. Most cases involve petty 
crimes. Teen courts are not recognized as courts of original or appellate ju r i  sdiction.

October 25, 1990

P O .  B o i  Y 
•Junrnu. \ K  9WHI I - 5 IOO 

Phone:  11)071 105-5991 
Fax :  ( 9071 105-5351
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Although the five courts we have chosen as models for discussion in this memorandum d i f f e r  In many ways, a l l  o f fe r teen-age defendants the right to t r ia l  
by their peers--defined 1n these courts as t r ia l  by one's contemporaries. Three 
carry this principle further by also using young people as prosecutors, defense 
lawyers, clerks and b a i l i f f s .  One (the Anchorage Youth Court) expands the 
concept to its fu l l e s t  by allowing students to preside as judges.
All five teen courts hold their proceedings in local courtrooms to impress upon defendants that the session is "rea l ." How court is conducted varies, however. 
For example, while the East Pasco Juvenile Court stresses the authenticity of 
the hearing by seating teens as jurors in regular juvenile court proceedings 
(presided over by a s it t ing judge and argued by actual prosecutors and public 
defenders), the Anchorage Youth Court asks teen-age defendants to accept verdicts 
and f u l f i l l  sentences determined solely by what many young people consider the 
most formidable o f forums--other teen-agers.
The role of the jury also varies with the court. Three of the .f ive courts we 
studied accept only defendants who are willing to admit gu i l t .  In these courts, 
the teen-age ju ry hears arguments before determining an appropriate sentence. 
Two teen courts, however, allow not-guilty pleas. In one (East Pasco County Juvenile Court), young jurors recommend a verdict and, where appropriate, a 
sentence to the sitt ing juvenile court judge. In another (Anchorage Youth 
Court), young people are allowed much more authority. Here, a fter listening to 
arguments by youthful prosecutors and defense lawyers, teen ju r ies determine a 
verdict and teen judges pronounce-sentence.
Teen courts d i f f e r  from each other in other ways. The Odessa Teen Court, begun 
in 1983 and the oldest of the courts we studied, emphasizes family responsibili ty 
by requ.ring parents o f teen-age defendants to attend parent training workshops. 
The Denver Teen Court, which opens next month, is designed to replace school 
suspension and expulsion (which many students perceive as rewards) with community 
service and res t i tu t ion . The Hillsborough County Teen Court stresses a variety of sentencing options by allowing student jurors to impose modified house arrest 
and rest r ic t  a defendant's driving privileges.
The advantages o f teen courts are several. F i r s t ,  they place young, fi rst-t ime 
misdemeanants before a court, a forum they take seriously. Second, they allow 
young people to be tried and sentenced by ju r ies  of their peers. Third, they 
allow defendants to pay their debts to society without incurring criminal 
records. Fourth, sentences by youth courts encourage a sense of responsibili ty 
by stressing redress to the community. F i f th , teen courts allow young 
people--defendants and court o f f ic ia l s - - to  learn court proceedings f i r s t  hand. 
And sixth, teen courts reduce the volume of cases brought before regular juvenile courts.
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Teen Courts
Anchorage Youth Court

Contact: Blythe MarstonChair, Youth Court Advisory Committee 
Bogle & Gates 
907-276-4557 or
Sharon Leon, Coordinator
Anchorage Youth Court
274-5986 (between 1 p.m. and 5 p.m.)

The court is composed of middle school and high school students (ages 12 to 18) 
who volunteer as judges, ju ro rs ,  b a i l i f f s ,  clerks, prosecutors and defense 
attorneys. To be e l ig ib le  to s i t  on the court, students must attend an eight- 
to-ten week class and pass a Youth Court Bar Examination. About 100 students are members o f the bar, with another 200 in preparation classes where they are 
taught constitutional law, criminal law and procedure, ethics and advocacy. 
Legal advisors prepare student prosecutors and defense lawyers before their cases 
go to t r i a l .
Judges are elected by members o f the Youth Bar Association. They must have 
argued twice as prosecutors and twice as defense attorneys. The chief judge and 
assistant chief judge must have served at least once as associate judge.
Defendants, who are also between the ages of 12 and 18,' are usually f i r s t  
offenders charged with petty crimes. They have been referred through the
juveni le probation department, but they may be referred by other organizations,
such as a store alleging shopli ft ing. Defendants and their parents must agree 
to allow the Youth Court to hear the case. Court proceedings insure them the 
right to be represented by a lawyer, the right to t r ia l  by ju ry , the right to 
cross-examine witnesses, the right against self-incrimination and the right to 
appeal.
At arraignment, defendants may plead gui lty or not gui lty. Student jurors and 
judges hear arguments before they determine the verdict and set the sentence.
Offenses include petty crimes, but the Youth Court has also heard felonies and 
c iv i l  suits.
Sentences include community service and rest itution. A defendant who wishes to 
appeal a verdict or sentence must submit the appeal within three days o f the 
sentence. Once a sentence is served sa t is fac to r i ly ,  the record is expunged.
Miscellaneous: This court is the most developed of teen courts we studied. It
is the only court in which students serve as judges, the only court in which 
student lawyers argue cases fo r  defendants who have pleaded not gui lty , and the
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only court which requires students to pass a bar examination before qualifying 
to s i t  on the court.
The court has heard between 30 and 40 cases in the three years i t  has existed. 
(Juvenile probation o f f ice rs  have begun to re fe r  cases increasingly frequently, 
according to Ms. Marston.) Trials are conducted at the Anchorage Courthouse in 
the evening.
The court is administered by two groups. A 16-member administrative board of 
lawyers, judges, police o f f icers and students meets quarterly to oversee funding. This board is composed equally of adults and students. In addition, the 
Anchorage Youth Court Bar Association, composed of students who have passed the 
bar examination, meets weekly. The court was o r ig ina l ly  funded solely by the 
Anchorage Bar Association. Recently, funds have been appropriated from the 
Interest On Lawyers' Trust Association (IOLTA) funds. Private individuals also contribute to the court.
We wil l  send under seperate cover an Anchorage Youth Court video tape of the case 
of State v. Pat O'Shea, in which the defendant is accused of "minor assault" the 
night of March 23, 1989, a f te r  an evening o f  dancing at the Flaming Turban. The 
tape shows a three-judge panel presiding with youthful lawyers arguing before 
an attentive ju ry in procedures modeled a f te r  state court proceedings.

Hillsborough County, Florida
Contact: Bob Sleczkowski,
Director, Juvenile Services,
Thirteenth Judicial Circuit, Florida 
813-272-51iO

The court is composed of students from area high schools who volunteer to serve 
as prosecutors and defense attorneys, as well as b a i l i f f s ,  court clerks and 
jurors . They must complete a three-hour orientation and training before they are allowed to participate on the court.
The judge is a volunteer from the Young Lawyers Association.
Defendants, who are between 13 and 17 years old, participate vo luntari ly in teen 
court. No defendant appears before court o f f i c i a l s  from his or her own high 
school. Defendants are referred by the police through the state's attorney. 
First-time misdemeanants who do not qualify fo r  teen court hearings may go to juvenile arb it ra t ion .
Defendants are required by statute to plead gui l ty . Jurors hear arguments and decide the sentence.
Offenses heard in teen court include school offenses (e.g. battery, trespassing) 
and alcohol offenses.
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Sentences last for five weeks. The include community service, modified house 
arrest , driver 's license restr ict ion , attendance at Alcoholics Anonymous 
meetings, written apologies, essays and jury duty. Sentences must be served
exactly as determined by the teen court. After five weeks, the director of 
juvenile services rehears the case and, i f  the sentence is completed 
sa t is fac to r i ly ,  the record is expunged.
Miscellaneous: The Hillsborough County teen court was established in March
1990. I t  meets Tuesday and Thursday nights in a county courtroom. Four cases 
are heard each night. Nineteen area high schools participate in teen court on a rotating basis (each school sends a teen court once every six weeks). Adult 
s ta f f  includes the teen court coordinator, counselor, a secretary and director 
of juveni le services for the Thirteenth Judicial Circuit.

Oenver, Colorado
Contact: Jan ChurchChair, Teen Court Advisory Board 
1700 Lincoln, Suite 4100 
Denver, Colorado 80203 303-861-7000

The court is composed of students who volunteer to serve as ju rors and prosecutors and defense attorneys.
The judge is a volunteer retired judge.
Defendants are students in trouble in middle school and high school who have 
committed acts for which they would be suspended or expelled from school (but 
not serious enough to warrant a criminal charge). They participate in teen 
court vo luntar i ly , although court organizers ask school principals to "strongly 
encourage" young people to choose teen court over tradit ional punishments which keep them out o f school.
To appear in court, a teen must sign a contract admitting gu i l t .  Jurors hear arguments and set the sentence.
Offenses heard by teer, court include stealing, fighting, trespassing and possessing alcohol on campus.
Sentences include community service, apology to the victim and restitution. 
Those who do not comply with the teen court sanction are referred to the school or the police department.
Miscellaneous: The purpose of this program is to replace tradit ional negative
school punishment, such as suspension and expulsion, with sanctions which keep the student in school and encourage him or her to serve the community. It is 
an attempt to intervene before students commit more serious offenses for which
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they wil l be charged. Teen court, sponsored by the Oenver P-.r Association, 
holds Its f i r s t  hearing 1n » 'ember 1990. This court replaces a teen court begun 
In the 1970s and disbanded in the mid-1980s.

Odessa, Texas
Contact: Natalie Rothstein 
201 N. Grant 
Odessa, Texas 79761 
415-333-3641

The court is composed of teen-agers who volunteer to act as ju ro rs ,  b a i l i f f s ,  
clerks, prosecutors and defense lawyers. A master jury trained in interview and 
assessment s k i l l s  hears t r a f f i c  cases; other ju r ies hear miscellaneous cases. 
Student court o f f i c i a l s  are trained during p re -t r ia l  and post- t r ia l  meetings with 
the judge and the teen court director .
The judge is a volunteer reti red d is t r ic t  court judge.
Defendants are referred by police, local courts, the justice of the peace courts
and the schools. They participate in teen court vo luntari ly . No defendant may 
go through the teen court twice.
To qualify fo r  teen court, defendants must plead guilty. Jurors hear arguments
before determining the sentence.
Offenses heard in teen court include t r a f f i c  offenses and Class C and 8 
misdemeanors, including some drug possession cases.
Sentences include community service and jury duty. Alcohol or drug offenders 
must take a chemical abuse workshop. The parents of a l l  offenders must take a 
parenting workshop. I f  the sentence is sa t is fac to r i ly  completed, the record is 
labeled "dismissed through Teen Court."
Miscellaneous: The Odessa Teen Court was established in November 1983. I t  meets 
every Tuesday night in the county courthouse, with seven ju r ies  hearing 21 
t r i a l s .  One "master jury" hears 15 t r a f f i c  cases each night, while six other 
ju r ies hear other cases. Parent participation is mandatory. Parents must be 
present at the initial, interview with the teen court director , as well as at the 
t r i a l .  In addition, parents must attend three-hour parenting workshops, taught 
by the court director and by her husband, a professor at the University o f Texas. 
The director says this parent training is v ita l to the program's success.. The 
program is sponsored by the Junior League of Odessa. Two-thirds o f the program's 
funding is from the city council and one-third is from the schools.
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Pasco County, Florida

Contact: Judge Lynn TepperEast Pasco Juvenile Court 813-996-7341
The court is composed of students from the local high school (Zephryhills High 
School). Jurors, selected from the school's law studies class, s i t  as the jury 
in actual cases heard by the East Pasco Juvenile Court. Jurors are trained by 
the law studies teacher, who discusses jury instructions in class, and by the 
sitt ing judge, who appears before the class once each semester to. discuss the 
state's juvenile justice system. The judge also asks the state's attorney, the 
public defender and a p re - t r ia l  case worker to speak to the class. During court, 
jurors s it  in the jury box. The t r ia l  proceeds as with a non-jury t r i a l ,  except that a l l  objections by lawyers must be made and argued on the f lo o r  where the 
jurors can hear them. Bench conferences, voir dire and objection to particular 
jurors are not allowed.
The judge is Circuit Court Judge Lynn Tepper (replacing Judge Maynard F. Swanson, 
J r . ,  who began the program).
Defendants are juveniles whose cases are on the regular docket; cases are not 
screened.
Defendants may plead gui lty or not guil ty. Jurors recommend the verdict by 
majority vote and, i f  the verdict is gui lty, jurors also recommend sentencing. 
(Judge Swanson says his verdict differed from the ju ry 's  only once; he attributes 
that anomaly to his mistake in not properly instructing the ju ry . )
Offenses include any offense on the juvenile court docket.
Miscellaneous: This is the only court we studied in which jurors serve under
a sitt ing judge. It has received national publicity on both the NBC Today Show 
and NBC Nightly News.
We attach an ar t ic le  describing the Pasco County Teen Court ("Pasco Juvenile 
Justice Program Wins National Fame," Florida Bar News, May 15, 1990); a 
description of the Hillsborough County Teen Court ("Teen Court," provided by 
Bob Sleczkowski, director o f  juvenile services in Tampa, F lor ida) ; and an art ic le 
describing the Odessa Teen Court (Robert Rothstein, "Teen Court: A Way to Combat 
Teen-age Crime and Chemical Abuse," Juvenile & Family Court Journal, 1987, p. 
1-4). In addition, we attach several documents from the Anchorage Youth Court. 
The documents include step-by-step instructions in how to set up similar courts 
in other areas ("Anchorage Youth Court: Trial by Peers") and the Anchorage Youth 
Court Constitution.
I hope this information is use fu l . I f  you have any questions, or want additional information, please contact this agency.



ANCHORAGE YOUTH COURT CONSTITUTION 

* (As Revised Spring, 1991)

Preamble

Municipality of Anchorage youths, recognizing the importance of respect 
for the law, and firmly believing that acceptance of responsibility is essential toward being 
conscientious citizens, hereby establish the Anchorage Youth Court as a practical 
application of their responsibility to themselves and their community.

Statement of Purpose

Anchorage Youth Court is intended to provide benefits of citizenship to the 
youth of the Municipality .of Anchorage. It shall do so by providing an alternate 
adjudication and sentencing procedure for young offenders. It shall offer an opportunity 
for those who make mistakes early in their lives to constructively pay their debt to society 
without incurring a criminal record It shall foster an atmosphere of respect for the law 
through the principle of judgement by peers and restitution for wrongs committed.

The Anchorage Youth Court will emulate adult proceedings so as to provide 
an opportunity for youths to Team about criminal justice. Unless an action or procedure is 
specifically addressed by this constitution, the general principles of court proceedings shall 
apply as far as practicable.

Articlg I: Organization

Section 1. The Anchorage Youth Court is not recognized as a court of 
original or appellate jurisdiction by the laws of the State of Alaska. All cases tried must be 
referred to the Anchorage Youth Court by a Referring Authority as defined in Section 2, 
below, (hereinafter "Referring Authority"), and all referrals will be made solely at the 
discretion of the appropriate Referring Authority. The Anchorage Youth Court's findings 
and recommendations in a case shall be returned to the Referring Authority before final 
disposition.

Section 2. For purposes of the Anchorage Youth Court, a Referring 
Authority shall include but is not limited to the Department of Health and Social Services 
and all recognized courts within the State of Alaska.

Section 3. The Anchorage Youth Court shall have only such power to 
enforce a sentence as is delegated by the Referring Authority. A person tried by the 
Anchorage Youth Court is not discharged from the jurisdiction of the Referring Authority 
until a recommendation of discharge of the case has been made by the Anchorage Youth 
Court to the Referring Authority, and the individual is discharged Failure to comply with 
the sentence imposed by the Anchorage Youth Court will result in an automatic return of 
the case to the Referring Authority.

Section 4. The Anchorage Youth Court shall have jurisdiction over only those individuals 
who are charged with delinquent conduct occurring in the Municipality of Anchorage and 
are enrolled in grades 7 through 12 and/or are 12 to 18 years of age. Younger



defendants may be considered upon special agreement and with the understanding that the defendant will be adjudicated by 7 - 12 graders.
Section 5. Anchorage Youth Court shall consist of one or more organized

courts.

Article II: Administrative Board

Section L Composition. The Administrative Board shall consist of 
residents of the Municipality of Anchorage. An equal number of members shall represent 
the youth community and the adult community, each to serve for a term of one year. 
Nomination of Board members shall be tmade by a nominating committee comprised of the 
existing Administrative Board (except that the first nominating committee shall be the 
establishing constitutional committee). Any member of the Anchorage Youth Court Bar 
Association may nominate a member for a position on the Administrative Board, and that 
nomination must be given to the nomination committee within ten (10) days of the due date 
of nominations. The nominating committee shall be formed no less than 30 days prior to 
the due date of the list of nominees.

Youth nominees shall be selected from and represent one from each school 
which has students participating in Anchorage Youth Court. Youth nominees must maintain active status and, attend Executive Board Meetings. Adult nominees 
may be selected from and represent the following:

1) the judiciary;
2) juvenile probation;
3) the field of law enforcement;
4) the field of education;
5) the Anchorage Bar Association
6) the adult community at large; or
7) parents of youths over whom the Anchorage Youth Court has

jurisdiction.

The list of nominees shall be given to the Anchorage Youth Court Coordinator who shall 
provide a written notice of the appointees within 15 days of receiving the list of nominees.

Section 2. Duties. The Administrative Board shall promote the purpose of 
this constitution. The duties of the board shall include, f ut are not: limited to fiscal matters, 
appointing staff members, maintaining liaisons between the Anchorage Youth Court and 
law enforcement agencies of the State of Alaska and the Municipality of Anchorage, as well 
as general supervision of the Anchorage Youth Court. The Administrative Board may 
adopt any lawful resolution necessary to further the purposes of the Anchorage Youth 
Court not in conflict with the Anchorage Youth C )urt Constitution.

Section 3. Meetings. The Administrative Board shall meet at least once 
each semester with advance notice.

Amclel l l ; , Advisory Staff

Section 1. The advisory staff of the Anchorage Youth Court shall be 
appointed by the Administrative Board and shall consist of a Coordinator and a Legal 
Advisor, and such other staff deemed necessary. The advisory staff shall report to the 
Administrative Board. The term of service for an advisory staff member shall be one year.



Section 2. In selecting a Coordinator, special consideration shall be given 
to applicants with some interest, experience, or education in law. It shall be the 
responsibility of the Coordinator to review and approve, together with the Legal Advisor, 
referrals to the Anchorage Youth Court; to establish, oversee, and direct such procedures 
and perform such duties as are required to ensure the smooth and proper operation of the 
Anchorage Youth Court network; to maintain accurate, current records of costs and 
expenses of the Anchorage Youth Court; and to act as liaison between the Anchorage Youth 
Court Bar Association and membership, and the Administrative Board and the Anchorage 
court system at large, in so far as elected positions are concerned, the Coordinator shall be 
responsible for receiving nominations, preparing and distributing ballots, and publishing 
election results.

Section 3. Legal Advisor. The Legal Advisor preferably should be an 
attorney. The duties and responsibilities of the Legal Advisor shall be to review and 
approve, together with the Coordinator, referrals to the Anchorage Youth Court; and to 
generally confer with advise, and direct Anchorage Youth Court staff and members as 
requested, required, or needed.

Article IV: Membership and Positions

Section 1. Membership. To qualify as a member of the Anchorage Youth 
Court, a person must be enrolled in a grade between 7 and 12 in a public or private school 
in the Municipality of Anchorage, and must successfully complete a training course and 
pass an Anchorage Youth Court Bar examination. In order to qualify as an active member, 
a member must have attended a majority of Anchorage Youth Court Bar Association 
meetings held within the last three months. A member may avoid inactive status, when 
necessary, by making prior arrangement with the coordinator for pending absence. Upon 
return, the member may re-establish his or her standing by participating in a Youth Court 
function. All members are subject to the rules and guidelines established by 
the ethics committee.

Section 2. Nomination. The Administrative Board shall be responsible for 
appointing nominating committees from time to time. A nominating committee shall be 
responsible for compiling a list of nominees for positions of the administrative board 
and for obtaining written confirmation from those nominees of their willingness to serve. 
Except as provided in Article II, Section 1, and Section 5, below (Special Elections), a 
nominating committee shall be formed in a reasonable time prior to the due date of a final 
list of nominees. The final list of nominees shall be due no later than three weeks prior to 
the election and shall be given to the Coordinator. Nomination for candicacy for 
elected office shall be made verbally at the Bar Association meeting prior to 
the meeting at which elections are held. In order to become a candidate for 
office, one must be an active Bar Association member and within two (2) 
weeks of nomination submit a
written letter of intent outlining expected duties, responsibilities, and level 
of commitment if elected.

Section 3. Election. Members of the Anchorage Youth Court shall elect 
from among members nominated pursuant to Article IV, Section 2, one Chief Judge, one 
Assistant Chief Judge, a pool of at least six Associate Judges, one Clerk, one Anchorage 
Youth Court Bar Association Pesident, one Vice President, one Treasurer, and one 
Secretary. The term of each of these offices shall be one year. Elections shall be held 
annually in February at a meeting announced two weeks in advance in writing to all 
Anchorage Youth Court Bar Association members. A simple majority of those present and



voting shall be required for election to any office. Officerj will assume positions the first of April, following election.
No one shall hold more than one elected position at any time.A vacancy of an elected position may be filled by the appointment of any active bar member, including members holding elected positions at the time. To assume the appointed position on a permanent and elected basis as outlined in Section 5 below, the said officer must resign his first position. I f  any member elected to a position is unable to fill that position, a new vote must be taken as soon as practicable.
Voting shall be by secret, written ballot Each voter may cast one vote for 

each position to be elected. All ballots shall be placed by the voter in a sealed ballot box.
At the conclusion of voting, the ballot boxes shall be delivered to the graduating seniors, who shall count and tally all ballots under the supervision of the Coordinator 

. and report the results to the membership.

Section 4, Removal. Any person elected may be removed from office by a 
two-thirds i t  jority of the votes cast by the members of Anchorage Youth Court, but only 
after the grounds therefor have been presented to the person in writing anH the person has 
had an opportunity for a hearing before the Anchorage Youth Court Bar Association 
membership at a meeting set for that purpose.

Section 5. Vacancies. In the event of a vacancy in an elected position, the 
officers of the Anchorage Youth Court Bar Association (i.e., Bar Association President, 
Bar Association Vice President, Bar Association Secretary) shall have the authority to 
appoint a temporary replacement, if necessary, until an election can be held to fill the 
position. But no appointment shall be for more than 45 days, and an appointment shall end 
immediately upon election of a person to fill the position. Elections shall be held in the 
same manner as provided in Sections 2 and 3, above.

Sec.tiQD_6._AnchQrage Youth Court Bar Association President. Any 
attorney who is at least 16 years old or at least a junior in high school is eligible to hold the 
office of Bar President The Anchorage Youth Court Bar Association President shall chair 
all meetings of the Anchorage Youth Court Bar Association, assign attorneys to Youth 
Court cases, supervise all other business of the Bar Association with the assistance of the 
Coordinator, and serve as the student representative of the Anchorage Youth Court to the 
community. The Anchorage Youth Court President is authorized to create and fill any 
position he or she deems necessary. The Anchorage Youth Court Bar Association may 
remove appointees by 2/3 vote of the members present The President shall preside over 
the executive board, which will consist of officers or their representatives, appointees and 
representatives from each active committee. This board will meet with the coordinator at a 
regularly scheduled time.

. Section.?. Anchorage Youth Court Bar Association Vice President Any 
attorney who is at least 16 years old or is a junior in high school is eligible to hold the 
office of Bar Association Vice President The Anchorage Youth Court Bar Asociation Vice 
President shall serve in the absence of or at the request of the Anchorage Youth Court 
President, and in that event shall serve in place of and with the same power and authority of 
the Anchorage Youth Court Bar Association President.

Section 8. Secretary. Any member who is at least al6 years old or is at 
least a junior in high school is eligible to hold the office of Secretary. The Secretary shall 
take minutes and keep recordings of all Anchorage Youth Court Bar Meetings, maintain all



current membership records and attendance records, and assist the Anchorage Youth Court 
Bar Association President The Secretary shall publish the minutes of all Anchorage 7outh 
Court Bar Association Meetings and keep Anchorage Youth Court Bar Association 
members informed of the time and date of upcoming meetings.

Section 9. Treasurer. Any member who is at least 16 years old or is at least 
a junio. :n high school is eligible to hold the postion of Treasurer. Duties of the Treasurer 
are, but not limited to; c .itrol of student funds, maintain and keep current records, 
provide treasurer's reports at all Anchorage Youth Court Bar Association meetings.

Section 10. Judges. All judges must be enrolled in grades 10,11, or 12, 
and must have served at least two times as prosecuting attorney and at least two times as 
defense attorney, unless candidates with these qualifications are not avaliable. In case the 
above qualifications cannot be met, the nominee must have been involved in at least one 
case. Three Associate Judge positions must be filled by students with fall enrollment in grades 10 or 11.

To qualify for the position of Chief Judge or Assistant Chief Judge, a 
person must have been an Associate Judge at least once.

The Assistant Chief Judge shall serve in the absence of or at the request of 
the Chief Judge, and in that event shall serve in place of and with the same power and 
authority as the Chief Judge.

Section. 11. Clerk. Any member in grade 7-12 may be elected to the 
position of Clerk. Under the supervision of the coordinator, the Clerk shall set the 
Anchorage Youth Court calender, and send out timely court notices to the Referring 
Authority and defendants as required. The Clerk of the Anchorage Youth Court shall be 
responsible for tape-recording all court proceedings, maintaining the tape library of the 
Anchorage Youth Court, keeping the records of all die Anchorage Youth Court 
proceedings, maintaining defendant files, and generally assisting the Chief Judge. The 
Clerk may appoint such assistants, not to exeed three (3), as the 
Clerk deems necessary.

Section 12. Baliff. Any member in grade 7-12 may be appointed to the 
position of Baliff. Baliff shall be appointed by the Bar President on a case-by-case basis. 
The Baliff shall swear-in witnesses, assist in setting up the courtroom, and assist the Chief 
Judge in maintaining order and decorum in the courtroom.

Section 13. Attorneys. Any m-tnber in grade 9-12 may be appointed as an 
Attorney. Under special circumstances and/or exceptional evaluations, and after 
consultation with the Chief Judge, the Coordinator may approve the appointment of an 
Attorney who is in grade 7 or 8.

The selection of attorneys to serve on cases that are referred to the 
Anchorage Youth Court shall be made by the Bar Association President on a rotating, case- 
by-case basis._ Attorneys shall zealously represent their client to the best of their ability in 
accordance with the Alaska State Court and American Bar Association rules.

Section 14, Jurors. All youth in grades 7 through 12 and enrolled in a 
public or private school in the Municipality of Anchorage are eligible to serve as jurors, 
including any Anchorage Youth Court member.



The method for selecting jurors shall be established by the Administrative 
Board. The Coordinator shall be responsible for maintaining a list of available jurors.

Jurors are bound to maintain, the confidentiality of the defendant and all 
court proceedings.

Article V; Referral Procedure

Section 1. After a prelimanary investigation, the Referring Authority may 
refer a case to the Anchorage Youth Court The Referring Authority will meet with the 
defendant and his/her custodial parent or guardian and explain the purpose of Anchorage 
Youth Court and its procedures, including sentencing. After an oppurtunity to confer with 
counsel, the defendant will be given the choice of proceeding to Anchorage Youth Court or 
being handled through regular channels, which may include a formal court hearing and a 
record.

Section 2. If the defendant and his/her custodial parent or guardian agrees 
to proceed with Anchorage Youth Court, they will sign a voluntary agreement, with the 
understanding their case will be held open for one hundred twenty (120) days to 
complete the process. This voluntary agreement will also state that failure to comply with 
Anchorage Youth Court and other established conditions, once agreed to, may result in 
having their case handled in formal court proceedings.

Section 3. Anchorage Youth Court proceedings will begin with the referral
from
the Referring Authority. The Coordinator will receive a copy of the signed voluntary 
agreement to participate in Anchorage Youth Court, available arrest reports and other 
related, documents. If the case is not accepted by Anchorage Youth Court, the case will be 
returned to the Referring Authority, together with all documents relating to the case.

Article VI; Anchorage Youth Court Procedure

Section 1. Proceedings in Anchorage Youth Court shall be conducted as far 
as practicable in substantial conformity with rules and statutes governing adult proceedings 
in the Alaska court system. The rules and statutes shall be applied and modified as' 
necessary to promote the prompt and just resolution of cases and legal education.

Section 2. At all times, Anchorage Youth Court proceedings will be 
conducted to ensure that the defendants' rights guaranteed by the Alaska and United States 
constitutions are protected, including but not limited to the following:

1. the right to be represented by an Anchorage Youth Court attorney;
2. the right to trial by jury,
3. the right to call and cross-examine witnesses;
4. the right against self-incrimination; and
5. the right to appeal.

At all times, Anchorage Youth Court proceedings will be conducted to ensure 
confidentiality.



Section 3. The Chief Judge or his appointee shall preside over all 
courtroom proceedings of the Anchorage Ycuth Court, with the assistance of two associate 
judges.

Section 4. If after an Anchorage Youth Court court proceeding, the 
defendant pleads, guilty or is found guilty at trial, the judges will determine an appropriate 
sentence at a sentencing hearing to be held within five (5) days of the verdict or plea. 
Sentencing shall be in accordance with the informal sentencing guidelines established by 
the Referring Autiiority and the Anchorage Youth Court Judges.

Section 5. The Chief Judge shall submit to the Coordinator the findings, 
recommendations, and sentence of the Anchorage Youth Court. The Coordinator shall 
submit the findings, recommendations, and sentence to the Referring Authority before final 
disposition of the case.

Section 6. If the defendant chooses to exercise his right to appeal either a 
verdict or a sentence, lie shall submit a written statement, including reasons for appeal, to 
the Chief Judge within three (3) days of the sentence. The Chief Judge shall appoint a 
three-member appeals paneL

There are seven grounds for appeal:

1. verdict not in conformity with Alaska Constitution, statutes or rules;
2. verdict not supported by the evidence;
3. sentence not supported by the evidence;
4. improper legal procedure;
5. inadequate legal representation;
6. new evidence discovered which substantially affects the case; and
7. plea not voluntarily givon.

If the appeals panel finds for the defendant, the case shall be remanded for a new
trial.

Section 7. The Coordinator shall oversee the defendant's compliance with 
the Anchorage Youth Court sentencing order (s) and provide status reports to the Referring 

. Authority as required.

Article VU: Voting and Adoption of Rules

Section 1. All members of the Anchorage Youth Court may vote 
concerning Anchorage Youth Court matters.

Section 2. All matters put to a vote shall be decided by a simple majority of 
those present unless otherwise specified in this constitution.

Section 3. The Anchorage Youth Court Bar Association may pass rules 
deemed necessary to its proper functioning, as long as such rules do not conflict with this 
constitution or the bylaws.



Section 1. In order to ratify and amend this constitution, a constitution 
committee shall publicize the proposed constitution or the proposed revisions or 
amendments and provide notice of the voting date and place in a reasonable manner best 
calculated to reach the largest number of qualified voters as defined below.

Section 2. A qualified voter, for the purpose of ratification and amendment 
of this constitution, shall be any active member of Anchorage Youth Court Bar 
Association.

Section 3. The constitutional commitee shall have the responsibility of 
preparing and distributing ballots for voting. Each qualified voter may cast one secret, 
written billot for each proposal The constitution committee will be responsible for 
counting and tallying of all ballots.

Section 4. A majority of all persons in grades 7 through 12 voting on the 
proposal (s) shall be required for ratification and amendment.

Section 5. The constitution committee shall promptly announce the outcome
of the vote.

Article VII: Amendments and Ratification

*  A m e n d m e n ts  p a ssed  M a rc h  a n d  A p ril, 1991 in  b o ld  type .
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