HOUSE and SENATE FINANCE COMMITTEE FILES,  1993-1994



ALASKA STATE LEGISLATURE

o T s i
E&%?%%&% HLIDRENSCAL S
- oo
REPRESENTATIVE BETTYE DAVIS 9t
DISTRICT 24
MEMORANDUM

TO: REP. BRIAN PORTER, CHAIR
HOUSE JUDICIARY COMMITTEE

FR: REP. BETTYE DAVIS
DT: JANUARY 31, 1994

RE: HB 162 - DEATH PENALTY LEGISLATION
DETERRENCE INFORMATION

Attached is the information regarding deterrence which | referred to
during my testimony before House Judiciary . | hope you will find
this information wuseful during your deliberations on HB 162.



deepP/ destructive of Lhe common decency of the community; the
benefits are illusory.

Two conclusions buttress our entire case: Capital punishment does not
deter crime,, and the death penalty is uncivilized in theory and unfair and
inequitable in practice.

Deterrence

The argument most often cited in support of capital punishment is that
the threat ofexecutions deters caEital crimes more effectively than imprison-
ment. This claim is plausible, but the facts do not support it. The death
penalty fails as a deterrent for several reasons.

(1) Any punishment can be an effective deterrent only if it is
consistently and promptly employed. Capital punishment can-
not be administered to meet these conditions.

Only asmall proportion of tirst-degrce murderei: is sentenced to death,
and even fewer are executed. Although death sentence:, since 1980 have
increased in number to about 250per{vear,1this is still only Lper cent ofall
homicides known to the police. Of all those convicted on a charge of
crigninarl] hsomicide, only 2percent- about 1in 50- are eventually sentenced
to death.

The possibility of increasing the number of convicted murderers sen-
tenced to death and executed by enacting mandatory death penalty laws was
ruled unconstitutional in 1976 (Woodson V. North Carolina, 428 U.S. 280).

Considerable delay in carrying out the death sentence is unavoidable,
civen the procedural safeguards required by the courts in capital cases.
Starling with empaneling the trial jury, murder trials take far longer when the
death penalty is involved. Post-conviction appeals in dcath-pcnaliy cases arc
far more frequent as well. AH these factors increase the lime and cost of
administering criminal justice.

1 See U.S. DcpL Justice, Capital Punishment, annually, 1980 et
seq.

2 see Uniform Crime Reports, annually 1980 el seq.
3 sec Uniform Crime Reports.



The sobering lesson is that we can reduce such delay and costs only by
abandoning the procedural safeguards and constitutional rights of suspects,
defendants, and convicts, with theattendant high risk ofconvicting the wrong
person and executing the innocent.

(2) Persons who commit murder and other crimes of personal
violence rither premeditate them or they do not. If the crime is
premcc  :ed, the criminal ordinarily concentrates on escaping
detection, arrest, and conviction. The threat of even the severest
punishment will not deter those who expect to escape detection
and arrest. If the crime is not premeditated, then itis impossible
toimagine how the threatofany punishment could deter it. Most
capital crimes are committed during moments ofgreatemotional
stress or under the influence of mu?s or alcohtv!. when logical
thinking has been suspended. Impulsive or expressive violence
is inflicted by persons heedless of the consequences to themsel-
ves as well as to others.

Gangland killings, air piracy, drive-by shootings, and kidnapping for
ransom are among the graver felonies thatcontinue to be committed because
some individuals think they are too clever to get caught. Political terrorism
isusually committed in the namcofan ideology that honors its martyrs: trying
to cope with it by threatening death for terrorists is futile. Such threats leave
untouched the underlying causes and ignore the many political and
diplomatic sanctions (such as treaties against asylum for international ter-
rorists) that could appreciably lower the incidence of terrorism.

The attempt to reduce murders in the illegal drug trade br the threat of
severe punishment ignores this fact: Anyone trafficking in illegal drugs is
already betting his life in violent competition with other dealers. It is
irrational to think that the death pcnalty--a remote threat at best-will deter
murders committed in drug turf wars or by street-level dealers.

(3) If. however, severe punishment can deter crime, then long-
term imprisonment is severe enough to cause any rational person
not to commit violent crimes. The vast preponderance of the
evidence shows that the death penalty is no more effective than
imprisonment in deterring murder and that it may even be an
incitement to criminal violence in certain cases.
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(@) Death-penalty states as a group do not have lower rates of criminal
homicide than non-death penalty states. During the 1980, death-penalty
states averaged an annual rate of 75 criminal homicides per 100,000 of
population; abolition states averaged a rate of 7.4.4

ft>) Use of the death penalty in a given state may increase the subsequent
rate of criminal homicide in that state. In New York, for example, between
1907 and 1964, 692 executions were carried out. On the average, over this
57-yearperiod, one or more executions in a given month added a netincrease
of two homicides to the total commit'ed in the next month.5

(c) In neighboring statcs-one with the death penalty and the others
without it-the one with the death penalty does not show a consistently lower
rate of criminal homicide. For example, between 1972 and 1990, the
homicide rate in Michigan (which lias no death penalty) was generally as low
as or lower than the r.eighboring state of Indiana, which restored the death
penalty in 1973and since then has sentenced 70 persons to death and carried
out 2executions.6

(d) Police officers on duty do not suffer a higher rate of criminal assault
and homicide in states that have abolished the death penalty than they do in
death-penalty states. Between 1973 and 1984, for example, lethal assaults
against police were not significantly more or less frequent in abolition states

4 Uniform Crime Reports, annuatly, 1980-1989.

5 Bowers and Pierce. "Deterrence or Brutalization," in Crime «

Delinquency (1980).

6 us. Delst. Justice, Capital Punishmeni, 1972-1990; Uniform
Crime eports, annually, 1972-1990; and NAACP Legal
Defense and Educational Fund, "Death Row, USA," Spring
1992.



than in death-penalty states. There is "no support for the view that the death
penalty provides a more effective deterrent to police homicides than alterna-
tive sanctions. Notforasingle yearwas evidence found thatpolice are safer
injurisdictions that provide for capital punishment." 1

() Prisoners and prison personnel do not suffer a higher rate of criminal

assault and homicide from life-term prisoners in abolition states than they do
in death-penalty states.8 Between 1984 and 1989, seventeen prison staff
were murdered by prisoners in ten states; of these murders, 88 percent /150f
17) occurred in death penalty jurisdictions —just as about 83 percent of aii
the prisoners in those ten states were in death penalty jurisdictions.9Evident-
ly, the threat of the death penalty "does not even exert an incremental
deterrent effect over the threat of a lesser punishment in the abolitionist
state."10

Actual experience establishes these conclusions beyond a reasonable
doubt. No comparable hody of evidence contradicts them.

Three investigations since Furman, using methods pioneered by
economists, reported findings in the opposite direction. 2L Subsequently,
several qualified investigators have independently examined these claims,
and all have rejected them.® The National Academy of Sciences, in its
thorough report on the effects of criminal sanctions on crime rates, con-

Bailcy and Peterson, in Criminology (1987), p. 22.
s Sourcebook of Criminal Justice Statistic. ~ 990.

4 Bureau of Justice Statistics. Prisons and Prisoners in the United
Stales (1992), p. 1.

10 Wollson. in Bedau, cd., Che Death PenaIIyin America, 3rd cd.
(1982). p. 167.

11 Ehrlich. in American Economic Review (1974); phiurti, in
American Journal of Sociology (1980); and Lavson, in Southem
Economic Journal (198s).

12 Lempen, in Crime 4 ,Dellnquency (1983); Peterson and Bailey,
in Chambliss, ed.. Criminal Law in Action, 2nd cd. (1984);
Bowers, in Hasse and Inciardi, eds.. Challen ing Capltal
Punishment (1988); Peterson and BaiJcy, in oclal Forces
1988); and Fox and Radelct, in LOY0la 0fL0S Angeles Law

Cview( 1989).
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eluded: "It seems unthinkable to us to base decisions on the use of the death
penaltg" on such "fragile" and "uncertain” results. "We see too many
plausible explanations for [these] findings... other than the theory thatcapital
punishment deters murder."13

FuiJiermore, cases have been clinically documented where the death
penally actually incited the caf)ital crimes it was supposed to deter. These
Include instances of the so-called suicide-by-execution syndrome-persons
who wanted but feared to take their own life and committed murder so that
society would kill them. 4

It must, ofcourse, be conceded thatinflicting the death penalty guarantees
that the condemned person will commit no further crimes.  This is an
incapacitative, not a deterrent, effect of executions. Furthermore, it is too
high a price to pa¥] when studies show that very few convicted murderers
ever commit another crime of violence.l5 A recent study examined the
prison and post-releas ecords of 533 prisoners on death row in 1972whose
sentences were reduced to life by the Supreme Court’s ruling in Furman.
The research showed that 6 had committed another murder. But the same
EIUd)r/] s]gowed that in 4 other cases, an innocent man had been sentenced to

eath.

Recidivism among murderers does occasionally happen. But it happens
less frequently than most people believe: the media rarely distinguish be-
tween a paroled murderer who murders again and other murderers who have
a previous criminal record but not for homicide.

There is no way to predict which convicted murderers will kill again.
Repeal murders could be prevented only by executing all those convicted of
criminal homicide. Such a policy is too inhumane and brutal to be taken
senously. Society would never tolerate dozens of executions daily, yet
nothing less would suffice. Equally effective but far less inhumane isa policy
of life imprisonment without the possibility of parole.

13 Blumsiein, Cohen, and Nagin, eds.. Deterrence and
Incapacitation (1975), p. 358

14  West, Solomon, and Diamond, in Bedau and Pierce, eds.,

Capital Punishment in the United States (1976).

15  Bcdau. "Recidivism, Parole, and Deterrence,” in Bedau, ed..
Death Penalty in America, 3rd ed.

16 Marquan and Sorensen, in LOY0la 0fLos Angeles Law Review
(1989).
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Remarks by Edward McNally AN R B0
District Attorney
(Prepared Text)
Joint Hearings on Capital Punishment of
the Senate Judiciary Committee and the House Judiciary Committee
Legislative Information Office
Anchorage, Alaska
November 16, 1993

Mr. Chairman, Senator Taylor, Senate President Halford, and all the members
of the House and Senate Judiciary Committee, as well as the members of the public, my
colleagues from the practice of criminal law, and especially those here today who are survivors
of murder, or other victims of crime:

We appreciate very much an opportunity to participate in this dialogue today. |
know that many of you have been champions in this battle and other efforts for many years.

I am here today on behalf of Governor Hickel, who asked me to convey his
support for your efforts. Governor Hickel is prepared to sign legislation to ensure that cop
killers, and others who are guilty of vicious and heinous murders in Alaska will face the full
range of constitutionally approved penalties.

I also bring with me the personal thanks of the Attorney General, who regrets that
he was unable to participate in person. Like so many of you, both Governor Hickel and
Attorney General Cole have made the battle against violent crime a top priority.

Like the majority of the Alaskan people, the Administration believes that there
are circumstances where justice requires at least the opportunity to impose the death penalty.
And today | would like today to pose some questions. Some questions which those of you who
support capital punishment may want to pose to colleagues who do not. Questions which, those
who are here to articulate their opposition to the death penalty, may want to address in the
course of their testimony.

The Death Penalty is Already in Effect in Alaska

From the earliest days of our country, the death penalty has been part of the
criminal justice system. Indeed, federal law in effect in Alaska authorizes the imposition of
capital punishment for several types of homicide and other offenses. The death penalty is in
effect in Alaska today. And as we sit here, there is an Alaskan who is currently facing a capital
punishment prosecution. His name is R.D. Cheely.

President Clinton is working to add approximately 47 new categories of capital



punishment to the federal laws that will be in effect in the State of Alaska. And this raises a
whole additional question for the Senate and the House to consider. It’s a question of
federalism. And the question is this: How far do we want to go toward enforcing our own

laws?

Throughout the history of constitutional government in America and in Alaska,
police powers and the criminal justice system have stood out as among the most important
powers reserved for this Nation’s sovereign states. And there aren’t very many areas where the
people of Alaska would say that the federal government has done a better job of doing things
in Alaska, than has been done when handled by Alaskans themselves.

I mentioned R.D. Cheely, aprison inmate already convicted of one murder, who
is now accused of the intentional murder of a second innocent Alaskan by sending a bomb
through the federal mails. And | should note that the woman who lost her husband and who
herself was terribly injured by that mail bomb, Mrs. Michelle Kerr, is here today.

And so the question is this: This is an Alaska case. It is alleged to have been
committed in Alaska, by an Alaskan, against an Alaskan. But where is this trial going to take
place? Most of you probably know - it is going to be in Portland. Oregon, nearly two thousand
miles away. One of the lead prosecutors is on assignment from Washington, D.C.

The question is not: Will there be a death penalty in Alaska? Through federal
law, there already is.

Rather, the question is this: Do we want it decided by Alaska laws, by Alaska
judges, by Alaska juries -- which is to say -- by the Alaska people? The people that you and
| and others here in this room serve? Or do we leave it to the federal government? We rail
against federal control of so many other areas of our lives. Do we really want to leave questions
of life and death exclusively up to the Feds?

In contrast, look at how two of our sister states handled what is probably the most
notorious mail bombing case in recent years. It was the series of mail bombings which resulted
in the murders of a Georgia federal judge and an Alabama civil rights worker. And that case
has recently regained a little bit of notice because the new director of the FBI, Louis Freeh, tried
the case himself. The defendant in that case was first convicted in federal court. But after he
was convicted, each of those two sovereign states moved to bring the defendant back. Back to
Georgia, where they expected to place him on trial for having killed a Georgiajudge. And back
to Alabama, where he would face the death penalty -- even though he is already in prison for
the rest of his life (on the federal conviction for using the mails to kill that same Alabama civil

rights worker).

And so the question is this: Do we in Alaska want to retain the same rights as
Georgia, Alabama, and a total of 38 other sovereign U.S. states?



Protecting Alaska’s Troopers and Police

In examining this question, | would like to focus especially on the question the
Governor has focused on, and that is cop Killers.

You know, it used to be unthinkable to shoot a cop in Alaska. If you were
surrounded by the troopers or police, you threw down your gun, put up your hands, and you
took your chances with the fairest, most decent, most due process-oriented criminal justice
system yet invented.

No longer. Today police are sometimes the first ones shot. They are targeted
by criminals armed with a staggering array of weapons.

Yesterday, inthis same room, some of you were present when Sgt. Mike Grimes,
Chief of Homicide at the Anchorage Police Department, showed you some of the explosive
firearms that are being used on the streets of this town.

Permit me to tell you about another Alaska cop by the name of Officer Anthony
Jones. Tony Jones was one of only two African-American officers on the Dillingham police
force. He had a wife and young children.

Late one night two years ago, a man just under the age of 18, broke into a
sporting goods store in downtown Dillingham. He took out a variety of long guns and set them
up all in a row, "Alamo" style. He loaded the weapons one by-one. Then he triggered the
alarm, knowing it would bring the police. And he waited.

Tony Jones was off duty. But he heard the report, and he was the nearest to the
store. No doubt Officer Jones thought he was investigating a false alarm, or, at worst, a simple
breaking and entering. He could not have known what was waiting. And as he passed the
window and entered the sights of this young man’s gun, he was killed with a single shot to the
bead.

After Tony was shot, and with his body still sprawled in the gravel, an Alaska
state trooper was brushed back by another shot, and we almost had two cops dead.

An 18 hour stand off ensued. A CERT team was airlifted in by the Alaska State
Troopers. | sent a senior homicide prosecutor out on the plane with them. Ultimately, the
defendant fired hundreds of rounds at the troopers and police who were in formation around the
building. None of the shots were successful. That is, none of the shots succeeded in actually
killing any additional police.

| have since been to the shooting scene. And | encourage you to go to Dillingham

to look at the site. It’s astonishing. The CERT team set up in a pair of nearby buildings which
faced the sporting goods store from across the alley. Each window, where the police were
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waiting in surveillance, is surrounded by a target-like pattern of scores and scores of bullet
holes. It’s still that way to this day.

This case was resolved in a way that was difficult, challenging, and ultimately
inadequate. The killer was ajuvenile. Most of you are only too familiar with the problems of
Alaska's juvenile justice system. He agreed to plead guilty to First Degree Murder, and to
waive into SuDerior Court, saving years of litigation on the [art of the State, and he was given
a 65 year cap.

I opposed this resolution, but was ultimately overruled. Like me, many police
feel that justice was shortchanged in that case. Nevertheless, those m @vor of the resolution
cited inadequate juvenile and other laws in Alaska. That’s why Alaska’s police deserve the same
protections as those on the books in 38 other states. Maybe the next criminal who gets an
Alaska cop in his sights will think twice.

Alaska Deserves the Full Army of Constitutional Penalties

In this state, we rarely ever see a guilty plea to First Degree Murder. That is not
true in 38 other states where they have capital punishment. There are killers in this state who
should plead guilty to First Degree murder. They confess to the police. It’s on video tape.
They’ve waived Miranda. The gun is there. There are eye witnesses to the crime. And yet,
under current Alaska law, there is simply no incentive to plead guilty to murder and to accept
responsibility for their crime. There is nothing the State can offer, nothing we can do. And so
they don’t plead. We have a trial. And guess what? That trial is very expensive. The process
IS very traumatic to victims and survivors. And in many cases, in which the evidence is
overwhelming, the trial can become little more than a prolonged sentencing proceeding.

Look at Doug Gustafson, the co-defendant in the mail bombing case. He now
stands convicted of his second Alaska murder. He plead guilty to an astonishing charge in
federal court. He plead guilty to life in prison without parole. In making that plea, he knew
he would die in prison. He will never see freedom again. And. he did that in exchange for two

things:

One, a deal was made for leniency for t;s sister, who was also involved. That’s
something we can all understand. But more importantly, he also got the promise that, unlike
R.D. Cheely, he would not face an aggressive federal prosecution for the death penalty.

Give Alaska that tool as well.

Why shouldn’t the State of Alaska -- why shouldn’t your prosecut at the
courthouse down the street —have the same constitutionally-approved penalties as the federal
prosecutors who negotiate cases a few blocks in the other direction? We need the full array of
penalties on the books. And that is one of the areas on which | v.ould invite death penalty
opponents to respond, either today, or at other opportunities.
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The Cost to Alaska of Not Having a Death Penalty

When we talk about fiscal notes, which is much of the focus in this debate, I urge
you to consider the cost of not having a death penalty. Look at the example | just described.
Please look at the cost of all the cases that go to trial that probably shouldn’t, ancl which could
be disposed of short of trial.

Look at the cost of not having a death penalty. And again, let’s focus on cop
killers. 30,000 police men and women have been killed in thedine of duty since this country
was founded. Twenty-six of those killed were here in Alaska. Ahd to that list the wounded and
the disabled. Add to that list the families of these officers, who are so often forgotten. Tony
Jones left a wife and young children in Dillingham. And look at the terrible toll in loneliness
and loss.

The expensive and explosive lesson in Alaska in recent years :s that, for the bad
guys, the rules of the game have changed dramatically. Alaska’s troopers and Alaska’s cops
deserve all the protection the laws you pass can offer. And criminals need to understand a
simple fact. They need to know that in the state of Alaska, if you shoot a cop, you will be
severely punished, and quite possibly with your life. Criminals need to know that.

Let me again address the fiscal notes. We will address this in more detail a little
later, with Assistant Attorney General Dean Guaneli, who is on the line from Juneau. |
understand that the fiscal notes and the related budgetary considerations are important,
responsible, and fundamental elements of what you do in your work. But | would also offer two

observations.

First, the truth is, nobody knows what the fiscal notes on this legislation will
ultimately be. Nobody really knows. And given the future variables, there is no way of
knowing. Senator Donley aske..' the previous speaker a question about the Alaska Supreme
Court. The variables of which judges in which courts make which decisions, are impossible for
any of us to fully foresee.

The second observation is that we in law enforcement  officials such as myself,
running the largest prosecution office in the state —make resource determinations every single
day. And no matter what laws you add or take off the books, there is no substitute for
:jsponsible good judgment and common sense.

The Anchorage DA’s office screens over 1,400 felony cases a year. But we can’t
take 1,400 cases to trial. There aren’t enough judges. There aren’t enough courtrooms. There
aren’t enough prosecutors, defense attorneys or jurors to try that many cases. So we have to
make resource determinations all the time. And we look at them realistically. There isn’t a
day, there isn’t a week in my office where we don’t look at the resource impact of one particular
case or another. Sometimes it’s a relatively low-level felony, where the essential witnesses
would have to be flown (sometimes with accompanying family members) from as far away as
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Mobile, Alabama, or Florida or Boston, as we’ve seen in recent cases. And so we make
decisions about that. Because no department has an open checkbook. We know that.

There are no legal obstacles to this legislation. There may be moral or public
policy obstacles, which, of course, is exactly what you are here to consider. But don’t let the
obstacle to this legislation be fiscal notes, real or conjecture. Put the full range of constitutional
penalties on the books.

The death penalty is warranted in this state, and in others, for h"o pi incipal
reasons.

First, because it can deter certain -- not all —certain crimes which involve
premeditation and calculation, and thus save the lives of persons who would otherwise become
die permanent and irretrievable victims of a crime. One example of this Is a crime such as
murder for hire.

| realize there is a huge debate on deterrence, and let me just give some simp]j
examples of what we are talking about. If in the next 10 years just one Alaskan has their life
spared (and their families are spared die pain we are about to hear about from the victims who
testify) because a criminal makes made a calculated decision not to risk capital punishment in
this state, then we have all earned our pay for today, and for many days to come.

The Hit Man and the Judge

We recently saw a conviction in a case where a man, angry over a years-old
divorce case, sought to hire a hit man to kill a former Alaska superior court judge. He went
to an ex-con, a convicted felon who was then at liberty, and asked him to do the killing. Well,
I am happy to say that this particular ex-con did the right thing. He went to a trooper who he
knew, and began working with the State to investigate the crime of murder for hire.

I don’t know this ex-con. And | don’t know what kind of calculations he made.
Had someone offered him $10,000 to write graffiti on the judge’s door, would he have done it?
Maybe. If someone had offered him $10,000 to break into the judge’s unoccupied house, and
create some mischief, or steal something, would he have done it? Maybe. But he made a
decision that he wasn’t a killer, and he wasn’t going to participate in a murder for hire. That’s
why he came to us.

Alaska’s laws should serve to protect innocent life and to discourage potential
hired killers from temptation. We need to up the ante. We need a responsible death penalty
on the books for premeditated killings such as murder-for-hirt.

How the Carrs Armored Car Killer Was Caught

There is another case, which, while not similar, permits an analogy to be drawn.
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We are all probably aware of one of che worst crimes Alaska has seen in recent years, which
was the murder of a Loomis armored car guard at the Carrs Aurora Village here in Anchorage.

We had no suspects. The killer, Jon Woodard, was a body-builder, a strong,
pony-tailed Steven Segal-wannabe who planned the robbery Ikc something out of James Bond.
He robbed the store wearing a ski mask and sun glasses, so that witnesses couldn’t even see the
colors of his eyes. He was wearing a bullet proof vest, which almost no one ever docs in
committing crimes. He was carrying a very powerful Glock 10. And he was rearing what
looked to other people like a Sony Walkman. In fact, it was a one-way radio that was connected
to a lookout on the skywalk ab~ve Northern Lights and Benson. The lookout had binoculars and
a radio to tell the shooter winch entrance the police might respond to.

We had no information. No suspects. And I will tell you honestly that, according
to the j. .ice, if someone hadn’t been killed in that case, we probably never would have solved
the robbery. Here’s why: The killer, Jon Woodard, was actually an accomplished criminal who
had masterminded a series of armed robberies at Chilkoot Charlie’s, the Fireweed Theatre, and
other Alaska businesses. Woodard used a group of low-level criminals to aid him in his crimes.
All were loyal. None ever reported him to police.

All that changed on June 8, 1992, when Jon Woodard took a giant step beyond
robbery and committed the crime of murder, a crime which, in most other states, would be a
capital offense.

One of Woodard’s cohorts, David VanHousen, became extremely nervous when
he learned that a guard had been killed. Van Housen was a frozen foods manager at Carrs, the
"inside man" for the robbery. But although he had signed on for robbery -- he hadn’t signed
on for murder. He started talking, and eventually entered a deal to cooperate with police.
That’s what broke the case, and led to the successful prosecution of one of the state’s most

dangerous Killers.

We want other defendants to make the same decision that David Van Housen
made. He decided he didn’t want to face murder charges. His case, like his decision to
cooperate, is somewhat unusual. But it doesn’t have to be that way. In crimes that accelerate
from robbery to murder, Alaska should have a measured system of penalties on the books that
provide a powerful incentive for co-defendants to come forward, to cooperate and to do the. right
thing.

Justice and the Protection of Innocent Life

The second reason that the death penalty is justified is that society has a right to
exact a just and proportionate punishment. Some offenses are so reprehensible that no other
penalty presents an adequate response.

Arguments against the death penalty fail to address, among other things, the very



serious problem of protecting prison officers and inmates from dangerous prisoners already
serving life sentences for murder, without any possibility of parole. At least half a dozen federal
prison officers have been killed over the last two decades. And the inmates charged in at least
three of these incidents were already serving life sentences for murder.

The control unit of the Marion, Illinois penitentiary is in the most secure cell
block of America’s highest security prison -- the orison that was built to replace Alcatraz. And
there have been at least 20 prisoners who have murdered prison officials or other inmates while
in prison.

Now, to my knowledge, this hasn’t happened yet in Alaska. But, number one,
let’s put that law on the books to protect Alaska’s prison guards, inmates, and innocent civilians
such as the man killed in the mail bombing. And, second, let’s put that law on the books to
address justice when and if that horrible day comes, when an Alaska prison official or an Alaska
inmate is killed in prison.

In this way, we can see that the real end served by the death penalty is the
protection of innocent lives. | will give you two examples:

Eddie Simon Wien was convicted and sentenced to death in Los Angeles superior
court many years ago, 1957. But instead of being executed, he was released from prison in
1975 to live in west Los Angeles, without warning to his neighbors. Within months he began
to attack and kill women in the area. Fortunately, for other victims, he was apprehended
relatively quickly. He was convicted in 1976 of the First Degree Murder of cne woman, the
attempted murder of another, and numerous sexual offenses.

What do you say to the parents of the woman who was killed by Wien after he
got out of jail? And to the women who were scarred by him for life? They would not have
been victims. She would be alive today if Eddie Wien had been executed, as originally ordered
by the court and the jury. Here, the death penalty would have spared an innocent life.

And, finally, we’ve been discussing today the most dramatic case that we have
for this in Alaska. Doug Gustafson has now plead guilty to murdering an innocent Alaskan
through the use of a powerful mailbomb that Gustafson helped build from inside prison. We
have shown that the state of Alaska is unable to prevent imprisoned Kkillers from killing again.

The opportunity for the imposition of the death penalty should be added to
Alaska’s books. A criminal justice system that is limited, like ours, only to lesser sanctions, is
lacking in adequate deterrence, and fails to meet our community standards, and the community’s
need to exact a just and proportionate punishment for the gravest offenses.

I would like to discuss one other area. The bottom line we are talking about is
punishing those who do evil. Now, | know that to some in this community, that very word,
"evil," is an embarrassment. A reference to old fashioned attitudes. But many of the people



in this room, certainly police, prosecutors and corrections officers, know better. They know that
crime, and especially violent crime, is not an academic exercise. That is because they see it
close up and first hand. They know that crime and crime fighting is usually a question of right
and wrong, good and evil. And they know that a society that cannot understand the difference
between right and wrong cannot protect itself.

There are people out there intent on doing wicked things. There are intentional
cop killers. And as such barbarous acts reveal, a criminal thinks in a way that is simply
different than anybody else who is at this table.

Some would like to believethat society is more to blame than the ciiminal. Some
say crime is caused by parents who were too distant. Others, that it is caused by parents who
are too smothering. Some say crime is caused by Alaska’s poverty. Others, it is caused by
Alaska’s prosperity. TV violence, boredom, passionate irresistible impulses. Everything and
everyone is blamed, except for the criminal.

Those who work the streetsknow otherwise. The fact of the matter is, in the vast
majority of cases, the criminal chooses his way of life, his companions, the nature of the
particular crime he commits. He rejects society and its values. He is not the victim, he is the
victimizes

The law abiding society you repreQent has a duty, an obligation, to punish these
wrong doers. This tradition speaks not of a society that disparages human life, but rather one
that treasures innocent human life, as precious and unique.

Just punishment is a civilized response to wrong. It is necessary, not only as a
deterrent, but for its own sake. Which is to say, for the sake of justice.

In the classic Western that is airing on television this week -- the original
McMurtry classic, Lonesome Dove -- there are two pioneering lawmen who finally put an end
to a brutal gang’s deadly rampage through the Oklahoma Territory. One of the outlaws turns
out to be Jake Spoon, the lawmen’s old partner. In the moments before arresting and then
hanging his old friend, the Captain says, "It’s a bad situation. But there he is. He put himself
init."

There are some simple truths in this saga. There is always the freedom to choose
not to do evil. We are talking about individual responsibility.

The Governor’s position is this: For the most heinous crimes, such as anyone
who Kkills a law enforcement officer, no penalty is too tough. The Alaska people, as has been
well expressed today, are overwhelmingly in favor of this kind of tough, anti-violence
legislation. The proposals are now before the legislature, and should be passed without delay.
The Alaska people are in no mood to talk tough, while some pursue the failed policies of
leniency.



The Death Penalty in China

I’ve heard the other side. People often ask me how | would feel if someone |
cared about faced the death penalty unfairly.

Well, | do have some personal experience with the death penalty. But it was in
China, not the United States.

In the mid-1980’s, Beijing University made bold and creative use of Americans
to address sensitive subjects that its professors were unwilling or unable to teach. When 1 first
stepped off the plane in 1985, a young constitutional lawyer named Chen Xiaoping was the one-
man reception committee, a 5-foot tall bundle of brilliant energy and hope.

Each evening he would drop by my room, bright, earnest, burning with
intelligence and passion. Each morning he would translate my lectures on Mr. Jefferson’s
Declaration of Independence, the Bill of Rights, his Chinese voice reading Martin Luther King’s
"I Have A Dream™ to a crowded room that grew from an original 20 to 80 to more than 300,
gathering outside the windows and spilling over into the hall.

Three years later, in the days before the tanks rolled, Chen and his bullhorn were
familiar features in Tiananmen Square. He called for the rule of law by establishing an
independentjudiciary not subject to China’s political winds. U.P.l. reported that the government
believes Chen was the "mastermind” behind the demonstrations.

After the Tiananmen Massacre, he scurried to escape. Unable to link up with the
underground railroad that brought others to fame and freedom, Chen returned to Beijing with
an indomitable spirit. On the day before he turned himself in, he cold his colleagues:

"1’d rather be injail like a man, than free like a doe."”

But Chen faced much more than jail. The New York Times headline cut straight
to the bone: "China Legal Scholar Faces Death Penalty.” Because when his closed-door trial
began in 1990, he became the first of the four so-called "Black Hands" to face the death penalty
for his leadership in Tiananmen Square.

Chen was convicted but later spared. And I spent a lot of bad nights during his
trial and sentencing in 1990.

And the point is this: Yes, | know, up close and personal, that governments can
be arbitrary and cruel.

But here in Alaska, where we don’t give a damn how they do it Outside, there

are limits to the lessons that can be gleaned from what has gone wrong in other jurisdictions.
This is not China, and it is not even Texas or Florida, to name three jurisdictions where the
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death penalty has become commonplace.

And so as you considerthis bill today, perhapsthe bottom line question is this:
Do you havefaith in Alaska’s courts? Do you have faith in Alaska’s constitution? Do you
have faith in Alaska’s juries?

Well, I’ve practiced Outside. Grew up in Chicago. Taught law in China. |
prosecuted, most recently, in New York City. And yes —my answer is yes — Alaska is
different. And I do have faith in the wisdom and the justice of Alaska’s courts, Alaska’s laws,
Alaska’s people.

Alaska’s Police Memorial
If I may also conclude on a personal note:

We just finished Veteran’s Day and Veteran’s Week’s observation::. And most
ofyou are already familiar with the Vietnam Memorial in Washington, D.C. But in our nation’s
capitol, not far from the courthouse, there is another memorial that is not as well known. It is
a memorial to the 30,000 law enforcement officers who have been killed in the line of duty in
the United States. Their names are engraved in stone.

The President spoke atthe ground-breaking ceremony there three years ago.
Many grieving family members -- husbands and wives and children -- came to mourn, came to
cry, came to honor their fallen heros. It was very dramatic. The candlelit night sky was
pierced by a single blue laser, to represent the thin blue line that separates violent criminals from

the society it is our duty to protect.

| am proud to say that the words | wrote for the President that day are now carved
in stone in that memorial in Washington. And among those 30,000 names, the names of the 26
Alaska peace officers are sort of hard to find. They cm get lost out there. But that is not the
case at the headquarters of the Alaska State Troopers here in Anchorage. | am sure many or
most of you have been there, and seen where the names of those 26 officers are engraved on the
statue of an Alaska cop protecting an Alaska child.

And, in closing here today, | urge you: Before any more names are added to
Alaska’s memorial, this law should be added to Alaska’s books.

I am now available to answer any questions you may have. Dean Guaneli is

available from Juneau to assist in any analysis concerning the fiscal notes that have been attached
to these two proposed bills.
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Recently, concerns have been raised during the discussion of
the merits of House Sill 162, the capital punishment bill,
about whether the measure can be applied fairly and evenly
without regard to race. I believe it can.
As the attached statistics show, while natives make up 15
percent: of the state"s population, they make up 33 percent of
the prison population. However, less than 21 percent of the
prisoners serving time for first degree murder are native.
The following chart, based on 1990 figures,, makes it readily
apparent: that the ratio of natives convicraa of first degree
murder 1is relatively close to their percentage of Alaska“"s
total population.
BREAKDOWN OF STATE AND PRISON POPULATIONS BY RACE
Race State Population Prison Population 1st Degree Murder
567,346 2,793 182
percentage percentage percentage
Asian 3.47 1.0 2.19
Black 3.95 12.0 9 .34
Hispanic 3.13 2.4 2.19
Indian 15.09 33.0 20.32
White 73 .16 51.0 65.93
Other 1.17
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When the bill®"s nine aggravating factors are considered, it is quite
certain that the native percentage will drop below than of their
percentage of the general population.

2)

3)

4)

5)

6)

)

8)

9)

NINE AGGRAVATING FACTORS IN KE152

the defendant®s conduct during the commission of the
defense manifested deliberate cruelty to another person
in that it involved torture or an aggravcted battery;

the defendant®s conduct caused the death of two or more
persons, other than accomplices;

the defendant®s conduct created a risk of imminent
physical injury to three or more persons, other than

accomplices;

the defendant has a prior conviction for a felcnv that
involved the use of violence against: a person or for
murder under AS 11.41.100 - 11.41.110, former AS
11.15.010 or 11.15.030, or -the law of ano-ther
jurisdiction with substantially similar elements;

the defendant knowingly directed the conduct constituting
the offense at the President of the United States or the

governor of this state;

the defendant knowingly directed the conduct constituting
the offense at an active or former law enforcement
officer, prosecuting attorney, Tfire fighter, judicial
officer, or correctional officer during or because of the
exercise of official duties;

the defendant "ommittad the offense under an agreement
that the defes.>.nt either pay or be paid for the
commission of cue offense, or for other pecuniary gain;

the defendant was on release under AS 12.30.020 -
12.30.040 for another felony charge or conviction having
assault as a necessary element;

the defendar.c was a member of an organized group of five
or more persons, and the offense was committed to further

the criminal objectives of the group.



When the mitigating factors are considered, the percentage of
natives to which the bill would apply would drop far below the
percentage of the general population.

THE FOUR MITIGATING FACTORS 1IN HB162

1D The defendant committed the offense under a degree of
duress, coercion, threat, or compulsion that was
insufficient to constitute a defense bet that
significantly affected the defendant®"s conduct;

2) the conduct of a youthful defendant was substantially
influenced by a person more mature than the defendant;

3) the defendant acted with serious provocation from the
victim;
4) the defendant assisted authorities co detect or apprehend

other persons who committed the offense with the
defendant.
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 162(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s):  REPRESENTATIVES SANDERS, Olberg, Bunde, Kott, Vezey, James

A BILL
FOR AN ACT ENTITLED
"An Act authorizing capital punishment, classifying murder in the first degree as
a capital felony, and establishing sentencing procedures for capital felonies; and

providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.41.100(b) is amended to read:

(b) Murder in the first degree is a capital [AN UNCLASSIFIED] felony and

is punishable as provided in AS 12.55.125(a) [AS 12.55].
* Sec. 2. AS 12.30.020(a) is amended to read:

(@) A person charged with an offense shall, at that person’s first appearance
before a judicial officer, be ordered released pending trial on the person’s personal
recognizance or upon the execution of an unsecured appearance bond in an amount
specified by the judicial officer unless the offense is a capital felony, an unclassified
felony* or a class A felony or unless the officer determines that the release of the
person will not reasonably assure the appearance of the person as required, or will

ol- CSSSIIB 162(FIN)
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pose a danger to other persons and the community. If the offense with which a person
is charged is a felony, on modon of the prosecuting attorney, the judicial officer may
allow the prosecuting attorney up to 48 hours to demonstrate that release of the person
on the person’s personal recognizance or upon the execution of an unsecured
appearance bond will not reasonably assure the appearance of the person, or will pose

a danger to other persons and the community.

* Sec. 3. AS 12.30.040(b) is amended to read:

(b) Notwithstanding the provisions of (a) of this section, if a person has been
convicted of an offense that [WHICH] is a capital felony, an unclassified felony* or
a class A felony, the person may not be released on bail either before sentencing or

pending appeal.

* Sec. 4. AS 12.47.110(b) is amended to read:

(b) On or before the expiration of the initial 90-day period of commitment*, the

court shall conduct a hearing to determine whether or not the defendant remains
incompetent. If the court finds by a preponderance of the evidence that the defendant
remains incompetent, the court may recommit the defendant for a second period of 90
days. The court shall determine at the expiration of the second 90-day period whether
the defendant has become competent. If at the expiration of the second 90-day period
the court determines that the defendant continues to be incompetent to stand trial, the
charges against the defendant shall be dismissed without prejudice and continued
commitment of the defendant shall be governed by the provisions relating to civil
commitments under AS 47.30.700 - 47.30.915 unless the defendant is charged with a
crime involving force against a person and the court finds that the defendant presents
a substantial danger of physical injury to other persons and that there is a substantial
probability that the defendant will regain competency within a reasonable period of
time, in which case the court may extend the period of commitment for an additional
six months. If the defendant remains incompetent at the expiration of the additional
six-month peri id, the charges shall be dismissed without prejudice and either civil
commitment proceedings shall be instituted or the court shall order the release of the
defendant. If the defendant remains incompetent for five years after the charges have

been dismissed under this subsection, the defendant may not be charged again for jr.
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offense arising out of the facts alleged in the original charges, except if the original
charge is a class A felony™ [OR] unclassified felony, or capital felony.
* Sec. 5. AS 12.55.025(1) is amended to read:

(M Except as provided by AS 12.55.125(a)(3), 12.55.125(k), 12.55.145(d),
12.55.155(f), and 12.55.165, or in determining if a sentence of death should be
imposed under AS 12.58, the preponderance of the evidence standard of proof applies
to sentencing proceedings.

* Sec. 6. AS 12.55.125(a) is amended to read:

@ A defendant convicted of murder in the first degree shall be sentenced to
a definite term of imprisonment of at least 20 years but not more than 99 years, or
shall be sentenced to death. A defendant convicted of murder in the first degree, but
not sentenced to death, shall be sentenced to a mandatory term of imprisonment of
99 years when

(1) the defendant is convicted of the murder of a uniformed or
otherwise clearly identified peace officer, fire fighter, or correctional officer who was
engaged in the performance of official duties at the time of the murder,

(2) the defendant has been previously convicted of

(A) murder in tM first degree under AS 11.41.100 or former

AS 11.15.010 or 11.15.020;

(B) murder in the second degree under AS 11.41.110 or former

AS 11.15.030; or

(C) homicide under the laws of another jurisdiction when the
offense of which the defendant was convicted contains elements similar to first
degree murder under AS 11.41.100 or second degree murder under

AS 11.41.110; or

(3) the court finds by clear and convincing evidence that the defendant
subjected the murder victim to substantial physical torture.

* Sec. 7. AS 12.55.125(f) is amended to read:

(F) If a defendant is sentenced under (a) or (b) of this section,

(1) imprisonment for the prescribed minimum term may not be

suspended under AS 12.55.080;
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(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) imprisonment for the prescribed minimum term may not be
otherwise reduced”

(4) a sentence of death may not be suspended under AS 12.55.080.

* Sec. 8. AS 12.55.145(a) is amended to read:

€)] For purposes of considering prior convictions in imposing sentence under
AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), or (i)

(1) a prior conviction may not be considered if a period of 10 or more
years has elapsed between the date of the defendant’s unconditional discharge on the
immediately preceding offense and commission of the present offense unless the prior
conviction was for a capital, [AN] unclassified®, or class A felony;

(2) a conviction in this or another jurisdiction of an offense having
elements similar to those of a felony defined as such under Alaska law at the time the
offense was committed is considered a prior felony conviction;

(3) two or more convictions arising out of a single, continuous criminal
episode during which there was no substantial change in the nature of thj criminal
objective are considered a single conviction unless the defendant was sentenced to
consecutive sentences for the crimes; offenses committed while attempting to escape
or avoid detection or apprehension after the commission of another offense are not part
of the same criminal episode or objective.

* Sec. 9. AS 12.55.155(f) is amended to read:

(H Under this section, ii [IF] the state seeks to establish a factor in
aggravation at sentencing or if the defendant seeks to establish a factor in mitigation
at sentencing, written notice must be served on the opposing party and filed with the
court not later than 10 days before the date set for imposition of sentence. Under this
section, factors [FACTORS] in aggravation and factors in mitigation must be
established by clear and convincing evidence before the court sitting without a jury.
All findings must be set out with specificity.

* Sec. 10. AS 12 is amended by adding a new chapter to read:
CHAPTER 58. CAPITAL PUNISHMENT.
ARTICLE 1. IMPOSITION OF SENTENCE.
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Sec. 12.58.010. SENTENCING PROCEDURE FOR A CAPITAL FELONY,
(a) If, after a trial by jury, a defendant is convicted of a capital felony, the court shall
conduct a separate sentencing proceeding before the trial jury as soon as practicable.
If a jury trial has been waived or if the defendant has pled guilty, the sentencing
proceeding shall be held before a jury impaneled for the purpose.

(b) During the sentencing proceeding, evidence may be presented as to any
aggravating or mitigating factor that the court considers to have probative value,
regardless of the admissibility of the evidence under the rules of evidence. The
defendant shall have an opportunity to rebut ncarsay evidence that is admitted. The
state and the defendant or the defendant’s counsel shall be permitted to present oral
statements. This subsection does not authorize the introduction of evidence in
violation of the Constitution of the State of Alaska or the Constitution of the United
States.

(c) After hearing the evidence, the jury shall deliberate and recommend a
sentence to the court. The recommended sentence must include written findings of
whether the jury unanimously finds

(1) beyond areasonable doubt that an aggravating factor or factors exist
to justify the death sentence;

(2) by a preponderance of the evidence that the aggravating factor or
factors outweigh any mitigating factors found to exist by a preponderance of the
evidence; and

(3) that the defendant should be sentenced to death.

Sec. 12.58.020. SENTENCE IMPOSITION FOR CAPITAL FELONY, (a)
After considering the evidence and the recommended sentence, the court shall enter
a sentence of death or a term of imprisonment in accordance with AS 12.55.125(a).
The court may not impose the death sentence unless the jury (1) finds beyond a
reasonable doubt at least one aggravating factor, (2) finds by a preponderance of the
evidence that that factor or those factors are not outweighed by any mitigating factors
found to exist by a preponderance of the evidence, and (3) recommends that the
defendant be sentenced to death. If the jury findings include an aggravating factor or

factors that are not outweighed by one or more of the mitigating factors and if the jury
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recommends a sentence of death, the court shall sentence the defendant to death. If
a sentence of death is not recommended by the jury, the court shall sentence the
defendant to a term of imprisonment under AS 12.55.125(a).

(b) When the court enters a sentence of death, it shall state in writing the
jury’s findings of

(1) aggravating factors that exist to justify the sentence; and

(2) mitigating factors considered but found insufficient to outweigh the
aggravating factors.

(c) A judgment of conviction for which a sentence of death is imposed is
subject to automatic review under AS 12.58.100.

Sec. 12.58.030. AGGRAVATING FACTORS. In determining whether to
impose a sentence of death, the following aggravating factors may be considered:

(1) the defendant’s conduct during the commission of the offense
manifested deliberate cruelty to another person in that it involved torture or an
aggravated battery;

(2) the defendant’s conduct caused the death of two or more persons,
other than accomplices;

(3) the defendant’s conduct created a risk of imminent physical injury
to three or more persons, other than accomplices;

(4) the defendant has a prior conviction for a felony that involved the
use of violence against a person or for murder under AS 11.41.100 -11.41.110, former
AS 11.15.010 or 11.15.030, or the law of another jurisdiction with substantially similar
elements;

(5) the defendant knowingly directed the conduct constituting the
offense at the President of the United States or die governor of this state;

(6) the defendant knowingly directed the conduct constituting the
offense at an active or former law enforcement officer, prosecuting attorney, fire
fighter, judicial officer, or correctional officer during or because of the exercise of
official duties;

(7) the defendant committed the offense under an agreement that the

defendant either pay or be paid for the commission of the offense, or for other
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pecuniary gain;
(8) the defendant was on release under AS 12.30.020 - 12.30.040 for
another felony charge or conviction having assault as a necessary element;
(9) the defendant was a member of an organized group of five or more
persons, and the offense was committed to further the criminal objectives of the group.
Sec. 12.58.040. MITIGATING FACTORS. In determining whether to impose
the death sentence, all mitigating factors shall be considered, including, but not limited

to, the following:

OOV 1o T NN -

(1) the defendant committed the offense under a degree of duress,

10 coercion, threat, or compulsion that was insufficient to constitute a defense but that
11 significantly affected the defendant’s conduct;
12 (2) the conduct of a youthful defendant was substantially influenced by

a person more mature than the defendant;
(3) the defendant acted with serious provocation from the victim;
(4) the defendant assisted authorities to detect or apprehend other
persons who committed the offense with the defendant.
ARTICLE 2. SENTENCE REVIEW.
Sec. 12.58.100. REVIEW OF JUDGMENT OF CONVICTION OF A
CAPITAL FELONY, (a) A judgment of conviction of a capital felony for which a

bR REE

N
o

sentence of death is imposed shall automatically be reviewed by the supreme court
21 within 60 days after imposition of the sentence. This time limit may be extended by
the supreme court for good cause.

(b) A review under this section has priority over all other cases ani' the case
shall be heard in accordance with rules adopted by the supreme court. On review, the
court shall determine whether

(1) the sentence was imposed under the influence of passion, prejudice,
or other arbitrary factor;

(2) the evidence supports the finding of an aggravating factor under
AS 12.58.030 and whether the jury has properly considered mitigating factors under
AS 12.58.040;

(3) the sentence is excessive or disproportionate to the penalty imposed

REBEBNBEBREN
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in similar cases, considering both the crime and the defendant; and
(4) any other issue that the defendant may raise as a point on appeal.

(c) In its consideration of an automatic appeal under (a) and (b) of this section,
the supreme court
(2)may not require the defendant to file a nodce of appeal unless the
defendant raises an issue as a point on appeal under (b)(4) of this section;
(2) may not require the defendant to pay a fee;

(3) shall designate the entire record of the proceedings before the

O ®® Jdo O PR~ -

sentencing court as the record on appeal,

10 (4) shall prepare the transcript of the proceedings for the record on
11 appeal at public expense; and
12 (5) may not require the defendant to submit and file a brief unless the

S

defendant raises an issue as a point on appeal under (b)(4) of this section.
Sec. 12.58.110. ISSUANCE OF DEATH WARRANT. If the supreme court

=

upholds a judgment of conviction and sentence of death, the court shall issue a death
warrant that specifies a date of execution. The specified date of execution must be not
less than 30 days nor more than 60 days after the date of the warrant. The death
warrant shall be delivered to the commissioner of corrections.

ARTICLE 3. ADMINISTRATION OF THE DEATH PENALTY.
20 Sec. 12.58.200. ADMINISTRATION OF THE DEATH PENALTY. The

BN 5 B

commissioner shall establish a procedure for the execution of a sentence of death
ordered by the state supreme court at the time and place legally appointed.

Sec. 12.58.210. EXECUTION UNDER SUPREME COURT DEATH
WARRANT. After receiving a supreme court warrant issued under AS 12.58.110, the
commissioner shall specify the time and place of execution.

Sec. 12.58.220. MANNER OF EXECUTION, (a) The punishment of death
shall be inflicted by continuous, intravenous administration of a lethal dose of sodium
thiopental until death is pronounced by a licensed physician.

(b) A death sentence shall be carried out within a state correctional facility.

Sec. 12.58.230. RETURN OF DEATH WARRANT. After the execution the

REBRBNBBREBR R

commissioner shall make a return upon the death warrant showing the time and place
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in which the defendant was executed.
ARTICLE 4. STAY OF EXECUTION.

Sec. 12.58.300. INCOMPETENCY OR PREGNANCY OF PERSON
SENTENCED TO DEATH. If, after a sentence of death is imposed, the commissioner
has reason to believe that the defendant has become incompetent to proceed with the
execution or that the defendant is pregnar- &£ commissioner shall immediately give
written notice to the court in which the sendee of death was imposed, the prosecuting
attorney, and counsel for the defendant. The execution of sentence shall be stayed
pending further order of the court.

Sec. 12.58.310. EXAMINATION INTO COMPETENCY, (a) On receipt of
notice under AS 12.58.300 that the defendant is believed to be incompetent, the
sentencing court shall examine the mental condition of the defendant in the same
manner as prided for examining persons for competency to stand trial under
AS 12.47.070.

(b) If the sentencing court finds that the defendant is incompetent, the court
shall immediately certify that finding to the supreme court and the commissioner and
shall enter an order for commitment in the same manner as provided for commitment
under AS 12.47.110.

(c) If the sentencing court finds that the defendant is competent, the court shall
immediately certify the finding to the supreme court and the commissioner. The
supreme court shall issue and deliver another warrant to the commissioner under
AS 12.58.110, together with a copy of the certified finding. Unless the sentencing
court’s finding is appealed in accordance with applicable court rule, the warrant shall
specify a date of execution that is not less than 30 days nor more than 60 days after
the date of the warrant.

Sec. 12.58.320. DISPOSITION PENDING PREGNANCY, (a) If the
defendant is pregnant, the sentencing court shall immediately certify that finding to the
supreme court and the commissioner. The supreme court shall issue an order staying

the execution of the sentence of death during the pregnancy.

(b) When the defendant is no longer pregnant, the sentencing court shall

immediately certify the finding to the supreme court and the commissioner. The
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supreme court shall issue and deliver another warrant under AS 12.58.110, together
with a copy of the certified finding. Unless the sentencing court’s finding is appealed
under applicable court rule, the warrant shall specify a date of execution not less than
30 days nor more than 60 days after the date of the warrant
ARTICLE 5. GENERAL PROVISIONS.
Sec. 12.58.900. DEFINITIONS. In this chapter,
(1) "commissioner" means the commissioner of corrections;
(2) "department" means the Department of Corrections.
* Sec. 11. AS 22.07.020(a) is amended to read:

(@) The court of appeals has appellate jurisdiction in actions and proceedings
commenced in the superior court involving:

(1) criminal prosecution, except prosecution for a capital felony for
which a death sentence is imposed;

(2) post-conviction relief;

(3) children’s court matters under AS 47.10.010(a)(1), including waiver
of children’s court jurisdiction over a minor under AS 47.10;

(4) extradition;

(5) habeas corpus;

(6) probation and parole; and

(7) bail.

* Sec. 12. AS 22.07.020(b) is amended to read:

(b) Except for appeals of a death sentence, the rTHEI court of appeals has
jurisdiction to hear appeals of sentences of imprisonment imposed by the superior court
on the grounds that the sentence is excessive or too lenient and, in the exercise of this
jurisdiction, may modify the sentence as provided by law and the state constitution.

* Sec. 13. This Act takes effect June 1, 1995.
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Joe Green
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Jim Norlund

A great injustice was done this day to the Citizens of
Alaska. A House Committee voted down reconsideration of the
death penality. IT you were one of those who voted against
it, how could you? YOU, who were elected to legislate in the
best iInterest of the citizens, put the general public iIn
jeopardy. Have you no spine???

Last month, my son was murdered. While attempting to earn
an honest living and unarmed, he was shot iIn the back of the
head by a yellow coward. 1 have not talked to the police but
I understand from the Media, an adult gave a "Juvenile a gun
with the instructions "to pop him"™ (ray unarmed son),because as
a juvenial, he would not be held responsible.

Oddly, I don"t blame the kid. I blame YOU.You should be
put on the stand as an accomplice to MURDER.

WHEN ANYONE ABOVE THE AGE OF REASON COMMITS A DELIBERATE
MURDER THEY SHOULD KNOW THEY FACE THE DEATH PENALTY.

You must think Alaska youths are stupid. What do you teach
all the current grammar and high school students iIn the State
by your criminal action??? Look at the number of potential
killers you are encouraging. Think of all the unsuspecting
citizens you are putting at risk.

The next.time a similar murder occurs (and it. will, you are
guaranteeing:it/reinember your complicity in the action. Better
if you insisv on the Death Plenalty, NOW, butonly inobvious
cases. All cases must be reviewed by a judge.

Please show concern for the citizens of this great state.
Don"t YOU be an accomplice to any more-murders.



Death Penalty Testimony before the Judiciary Committee of the Alaska Legislature.
Nov 16, 1993

My name is John Havelock. |am a former Attorney General of the State. After that
| served as the Director of the Criminal Code Revision project that successfully
revised Alaska’s criminal code. |also served as the Director of the Alaska Justice
Center and as a Professor of Justice at the University of Alaska, Anchorage for ten
years. Foi fifteen years | also served as a consultant to the Governor's
Commission on the Administration of Justice. | have taught, written and litigated
questions of Alaska constitutional law.

| would like first to disassociate myself from those who oppose executions based
on weakness of stomach or a misguided sense of mercy. |do not believe the State
is required to show mercy to those who have shown themselves to be incapable of
it. ~ Current law allows the summary execution of persens at large who are
believed to pose an immediate and substantial danger to ihe public. | am not
offended by this law. Neither am | persuaded to oppose the death penalty by the
fact that some day, a person may be executed who is innocent ot the crime charged.
Every year we sentence innocent people to death by failing to adopt or enforce
stiff safety codes in the fishing and timber industries, to take some obvious
examples. Innocents have often paid the penalty for political or economic
institutions said to confer a benefit. Nor would | be bothered if death was offered
as an annual option to a convicted felon who has no reasonable expectancy of ever
being released alive from imprisonment, though | have no reason to suppose such a
proposal has any public support.

However, | do not believe that the mandatory execution of a person, for whom life
imprisonment is always an alternative, 1is desirable under the particular
circumstance of administration of justice in Alaska. Nor do | think that it is
possible to impose executions under Article I, 5Section 12 of the Alaska
Constitution, so | believe your death penalty proposal, as framed, is dead on
arrival.  Those who want an electric chair as the pinnacle to our temples of
justice, instead of the female figure of blind justice with scales, need a
constitutional amendment,

Let me address the Alaska -specific issue of desirability of the death*penalty.
First, it is a fact that the racial characteristics of those executed is a point of
high interest among the general public, particularly among minority peoples.



Historically, for all but the last decade or so of this century, the death penalty
was used primarily in the southern states and primarily to execute black people
that committed crimes against whites. This discriminatory impact has been
eliminated by executing more whites. However, it is still the case that the race of
the victim is a prime determinant of execution of the offender. Also, black people
are still executed disproportionately to their percentage of the total population,
but not disproportionately to their percentage of persons charged with murder.
Black people, in general are disproportionately a higher part of the criminally
charged population because of their lower economic status.

Alaska has never been a part of the southern tradition in the race relations. On the
contrary, we who have lived for some time in Alaska, take some pride in long
having been a multi-racial society. No other state of the United States has such a
large Na*' e American population. Only Hawaii has a similar tradition of multi-
racialism,

It is also a fact that since Alaska's Native Americans are disproportionately in the
economic underclass, they show up in disproportionate numbers in our prison
popula*’"n Thus it is safe to predict that there is a considerable chance that the
first or second person you set out to execute, if you pass such a law, is going to be
an Inupiat or a Upik or an Athapaskan or a Thlinget or Haida or an Aleut.

Regardless of whether a particular execution is seen as fajr, the racial

characteristics of the person executed will be a featured aspect If we de execute
a minority, it will exacerbate racism in both the white and minority population. It
will become a focal point of the charging decision by the District Attorney. And
incidentally, do not miss the fact that life and death discretion shifts, under such
a proposal* from the judicial branch to the politicians, This has been a problem
with all the recent so called reforms in sentencing by restricting judicial

discretion - the power is shifted to the executive branch from the judicial. But my
question with regard to the death penalty, based on principles of administration of
justice, is this: does the social good in meeting popular demand for executions,
outweigh the problems caused by raising the level of racial animosity in this
state? | think not.

The issue of justification is also raised in Article I, Section 12 of the Alaska
Constitution. 1 am frankly surprised that your lawyers have not identified the
magnitude of the problem. Section 12 states, "Penal Administration shall be hased



on the principle of reformation and upon the need for protecting the public." You
don't reform a person by killing him. As for protecting the public, so long as you
have life imprisonment as an option, execution is an excessive means of protecting
the public.

This constitutional provision was adopted at a time when death penalties were out
of favor and out of practice. There is nothing in subsequent Alaska Supreme Court
decisions interpreting this section that would lead one to believe that a penalty
which exceeded the need to protect the public would stand muster under this
constitutional provision. Legislation which raises false expectation merely stirs
up and frustrate the public.  This legislation offers only injury to the

administration of justice and | recommend you bury it.
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FEB 2 6 1993

Feluary 23,1993

The Honorable Jerry Sanders
State Capitol

Room 13

Juneau, Alaska

99801-1182

Dear Representative Sanders,

We urge you to co-sign HB 162 supporting the death penalty in Alaska.
Ourtwenty-one-year-old daughterwas murdered by herex-boyfriend on August 5,1990.
Hermurderer, ANDREW NELSON, bought 500 rounds of ammo to practice with and
checked out hisweapon. He then drove around Anchorage until he located hervehicle.

After flattening the tire on hervehicle he then hid himself in the bushes awaiting our
daughter and herfriend. He then proceeded to empty the pistol into her head along with
wounding her friend.

The court documents indicate that her murderer, Andrew Nelson, stated that he would
get twenty-thirty (20-30) years forcommitting the crime; he felt Zwas worth it.
The court psycharist said that Andrew Nelson has; narcistic personality.

Ifthe State o'/Alaska would have had a death penalty forthis type of murder, our
daughter, SANDRA LYNN POGANY, would be alive today. Itcontinues to devastate
the family. We know the enactment of this bill would prevent other families from going
through the tragedy we have experienced.

Please let me know your position on HB 162, we are willing to get petitions signed and do
whateveris necessary to get this bill passed.

Sincerely,

Gary, Louise & Steve Pogany
Parents and brother of deceased
phone: 696-2390

fax#: 694-4557
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DEATH PENALTY

INTRODUCTION

My name iIs Ted Lemaire. 1 have lived iIn Alaska for twenty-six
years. My wife and | have reared two sons and a daughter here.
We have found Alaska to be a great place to Iive. In a quiet
way, we have tried to be well informed and active In our
comunity. When we left the flat-lands of Ohio, our ideas were
that we were abandoning the over crowded cities and their ever
Increasing crime rates. Thus, we are not happy to see the
increase In crime that iIs around about us. For this reason, we
are urging this legislature to take a very hard, serious look at
all of the anti-crime bills that have been introduced. One of
which concerns the introduction of the death penalty, which 1is
our purpose for being here today.

Many folks would think that because of an event that occurred on
August 22, 1991 that | would be In favor of the death penalty.
There i1s nothing further fronm the truth. On that date, my eleven
year old granddaughter was kidnapped, sexually assaulted, and
murdered. One week ago, her murderer was sentenced to 114 years
in jJail. Thus ended the hardest twenty-eight months of my life.



Today, as much as i1s humanly possible, | am at peace with this
situation. Death 1s an ugly visitor that visits every hoe,
sooner or later. 1 am not disturbed that death paid us a visit.
Death i1s something over which none of us have any control, or at
least very limited amount of control. |1 could have lost a
granddaughter just as easily by accident or disease. That part,
I have no trouble iIn reconciling. Insome ways, that must be
worse. To see a child suffer two to five years from leukemia
must be a very devastating experience. The real problem for my
fanily was the aspect of crime. As crime becomes more senseless,

the harder i1t is to bear.

To say that | an In favor of the death penalty because of Mandy’s
death is a huge falsehood. For I have been of that persuasion at

least all of my adult life, and possibly longer.

Crime is a very real problem. My iInsurance investigator friends
say there are only two types of people. Those that have had an
accident. And those that will have an accident. As crime
becomes more prevalent and violent, the sooner 1t will reach you,
not as a legislator, but as a person or as a fanily. Perhaps not
directly. Someone close to you will become the primary victim of
crime. You will be only the secondary victim of crime. 1 can
tell you from personal experience, It Is not a great position to
have! It contains nothing but great unbearable agony.



1. THE DEATH PENALTY AS A DETERRENT

The first argument that the opponents of the death penalty use iIs
that there i1s no proof that it iIs a deterrent to the criminal.

That statement shows that they fail to understand crime and the
criminal. One of the basic differences between the criminal and

the rest of us iIs thatit Is impossible to deter the criminal.

They can be slowed-up or be forced to reschedulethe event.

Even modern technology doesnot deter the criminal. He just

finds a new technique. But they will accomplish the plannedact.

My granddaughter’s killer is an example of this fact. He stalked
at least two other girls before he achieved his goal. These two
girls are alive today only by strange twists of fate. The two
girls were spared only because a car suddenly appeared on the
sane road. The first girl lived a short distance from the killer
and knew him by face and name. The second girl lived over 20
miles away from the killer. She did not know him. This attempt
was prevented by a passing motorist. He recognized the girl as a
daughter of a friend. He read panic on her face. When the
killer left the scene, the motorist questioned what he had seen.
Since the girl was safe, whatever the problem was, i1t was then a
moot qvAfition. The motorist, further, was a neighbor of the
killer and recognized his vehicle. That would have been adequate
reason for a normal person to abandon such activities. But it
did NOT deter the killer. He kept searching for the right

opportunity.



Have you considered the difference between you and a bank robber?
The difference is very slight. Both go into a bank and give the
teller a small piece of paper. Your’s may be a check or a
deposit slip. Standard commerical paper. The bank robber uses a
note saying something to the effect of placing all your money in
the bag. It is not that we never have bad thoughts. The fact is
we do. The difference between es and the criminal is that we can
be deterred by a host of things. The criminal cannot. He has

real tenacity. And he will repeat the same act over and over

again.

A few months ago, we witnessed on TV a confrontation between a
police officer and a gunman. You will recall this episode that
occurred near Tudor and Muldoon. The gunman could not be

deterred by a sizeable contingent of police officers nor their

weapons. Death means nothing t a criminal. And he was a repeat

offender.

The death penalty iIs a very real deterrent to crime to thinking
people. The criminal may display cunning, craftiness, mechanical
wizardry, shik;wdness, and the ability to manipulate people. But
lack the ability to see how the principles of right and wrong
applies to then. The real test of deterrent i1s on the law abider

and not on the criminal.



One of the reasons that the death penalty deterrent factor cannot
be tested on the criminal i1s that 1t has never been consistently
practiced. The law must be applied to all that commit the
specific crimes listed.

If you want to see the criminal mind at work, and the
impossibility of deterring 1t, consider two fellows by the names

of Gustafson and Cheley. Being locked up In prison would not,

and could not, keep them from continuing their murderous career.

2. CRUEL AND UNUSUAL PUNISHMENT

This Is the other favorite argument of the opponent. These words
are taken from the most important document that man has ever
written. The death penalty is recognized within this document as

being proper..

In addition, | think that the opponent has things reversed. It
1Is cruel and unusual punishment on the law-abider to let the
criminal live. This is true for at least three reasons:
A. The effect upon the criminal.
B. The ever present threat of crime.
C. The family of the criminal can have finality over
their loved-one.



A. The effect upon the criminal.

IT there was a mad dog loose on Fourth Avenue at this hour, we
all would know the solution to theproblem. It ~ . ast ad
sinple. | use that i1llustration iIn spite of being Known as the
biggest animal lover anywhere. It iIs because | have even

stronger feelings for ray fellow human. That is why | an speaking
here today.

Dogs and people can both become psychic because of the
mistreatment that they have received from humans. They both can
reach a level of psychosis that is totally unacceptable. The
practitioners of the mental health industry are unable to provide
any cures for the criminal. Fancy diagnoses are offered, butno

cures. These diagnoses appear to be a big hinderance to the

solution of our crime problem.

Since there iIs no cure, iIs our only option to warehouse them like
merchandise on a shelf? That i1dea iIs very offensive to me. That
iIs definitely cruel beyond words! To lock a person away for such
long periods and to remove almost all of the usual and basic

human drives and abilities, for something that will not work, is
beyond comprehension. Either indefinitely or permanently to lose
the right to 1d4. a walk, drive a car, select ones friends, or Qo
out to dinner is not life. It i1s only logical that If we are

going to take away the right to life, or the right to live, take

it anay fully.



B. The ever present threat of crime.

Please watch our law enforcement people at work. It 1iIs
astounding the number of times that they come iIn contact with
someone that they call by nare. When you come In contact with an
officer, are you immediately recognized? 1 would doubt It, iIn
spite of the regularity that your face appears iIn a public

meeting, or is on TV, or iIn the newspaper.

A name Is broadcast on the police radio. Another officer will
call In giving a more current address, aliases used, names of
assoclates, modus operandi, types of weapons carried, contraband
material frequently transported, where they hang out, or their
disposition toward violence. This information becomes available
long before the computer will locate 1t. This is possible only
because of the huge number of repeat offenders.

Our beloved country has tried the technique of being nice to our
criminals. AND IT HAS BLOM UP IN OUR FACE. I have a retired
friend. He now enjoys basking iIn the sunshine year-round. He
tells how, as a kid, he was always iIn trouble. Then one day, he
met a judge who gave the choice of joining the Army or prison.
He chose the Array. After basic training, he was sent to Germany

as a prison guard. How Is that for irony? This prison was



jJointly operated by the US and German govermments, along Europeon
concepts. The nicest thing to be said was that It was not
operated In the Hilton style like ours. At that point, he made
the decision that he had seen all of prison life that he

desired. He became a good and productive law abiding citizen.

Yes, reformation is possible. But | dont see 1t as a product of
our Hilton prisons. Do I want to return to the times of Devil’s
Island? No, that is cruel and unusual punishment. There iIs a

big gap between the two i1deas that can be profitably used.

Recycling iIs a present day topic. However, the recycling of our
prisoners must stop. We are running criminals In, and out, and
back In again to prison time after time. Repeat offenders, even
of so called minor offenses, must be dealt with firmly. 1 am
tempted to say harshly. | would not object to seeing the death
penalty applied to those that refuse to be reformable. Crime has
become a way of life to then, and the death penalty is the only
way to break the habit of crime.

C. The effect upon the criminal’s family.

I know that as a parent | cannot live my children’s life. They
must make many decisions for themselves. The consequences of
these decisions will be theirs. | am proud that inthe main, the
decisions of my children have been good ones.



As a parent, | do no™ know how 1 would react upon my child being
accused of committing a crime. Worse, if that child was found
guilty and was sentenced. I was taught as a child never to bring
embarrassment to the family name. Usually when a police car came
to our neighborhood, 1t was to notify the next of kin of a

death. For a police car to be there for some other reason would
bring down the scorn of the neighbors. 1 did not live in Podunk
Center. It was In the big city of Detroit, Michigan. For some

reason those ideas seem to have been forgotten in 1993.

For the families of those convicted of crime, this must be a
horrendous event. A prison must be absolutely the last place
that they would want their child. They must worry about the
safety, the associates being cultivated, and the things being
learned by their kid while iIn prison. Present day experience

shows that is a justifiable cause to worry.

Parents would have to. worry about 1f and when they would be
released and what is the possibly of repeat offenses. I once
worked with a lady that had a close relative that was serving
time. He was a repeat offender. His record was that sixteen
years of his thirty-two years was spent behind bars. I was not
aware of this situation until one day that I noticed her highly
visible nervous condition. This was not her normal conduct. She
did not want him loose. In less than thirty days after his

release, he committed another major crime that resulted iIn the

loss of a life.



Is 1t reasonable to think that a parent will forget their own
flesh and blood? Involuntarily, they will carry the stigma until
their dying day. It would seem to me that the death penalty
would help to remove the stigma. This would be a way that the
parents could achieve fTinality with the deed or deeds of their
child. They certainly would have to be relieved that he could
not cause any additional pain or death. One of the Important
facets of the grief process is to be able to find finality.

What would the friends or other relatives say to the parents
during the incarceration? Would they ask about his well being?
Perhaps, It be easier to iIgnore the subject. Whatever is their

position, i1t will cause the parents pain.

Do 1 think House Bill 162 will accomplish my desired, and most
Alaskan, goals? Yes. 1 do. I know that this law can do nothing
for my Mandy. Statisticans may claimed that 1 should escape from
further personal i1nvolvement with serious crime. Fine, but you
are still exposed. The next victim can be anybody.

We are guaranteed by the Constitution, and the Bill of Rights,
not only the right to life, but also the pursuit of happiness.
I an here to tell you that when you become a crime victim, you
are deprived of those rights. The primary crime victim loses his



life, or the desire to continue rt. The secondary crime victim
loses the desire to pursue happiness. This iIs because there is
no basis to believe that happiness iIs possible. Christmas loses
it appeal. The sare iIs true with birthdays and anniversaries.
The iInterest iIn hobbies are replaced with the desire to sit ad
brood. It results In the deterioration of all of the
relationships that you hold dear.

The biggest problem that | see In the use of the death penalty is
the legal hassles generated. |1 personally get so fed-up with all
of the appeals filed. The large bulk of them are not based on
lav, facts, evidence, or simple right or wrong. The action iIs
based on wild emotion. A very unstable commodity at best. Our
legal system iIs breaking dom by weight of the frivolous suits
and appeals. Only one way to put an end to this. Penalize the
attorney that filed 1t. Get him iIn the pocketbook, royally.

That will catch his attention.

I urge the passage of this House Bill 162. It will enhance all
of our lives. It iIs a very reasonable and effective process.

Thank you.



THOM H1BPSHMAN
Investigator
P.0. Box 384
Sterling. Ak. 99672
(907)262-3287 1-800-478-3289

r>«cr?fved
11-18-93

NOV 19 1993

BRIAN PORTER
716 4th Avenue, Suite 640
Anchorage, AK. 99501-2133

Dear Mr. Porter,

ldo not know ifyou remember me. I am the son of Earl Hibpshman and I have known you for
many years.

Since I'have seen yourname inthe Anchorage papers lately, concerning the proposed bills
advocating the execution of persons thatwould comm it certain tyi as of crimes, Iwish to point
outto you some things that are of greatconcern to me.

There are few that think higher of law enforcement officers than Ido. My history, as you know, is
one of knowing and socially engaging with police officers. Policemen and policewomen are as
much a part of my pastas anything else. p ,0, lcommonly work to defend police officers and
theirdepartments and detachments when they are sued fordeadly force, etc. Because of my
attitude toward police officers, I hope that you will be able to open-mindedly considerwhat | am
abouttosay to you.

Itis true that anyone that commits the crime of homicide against a police officer should suffer
the greatest punishment. lam fully in agreement with capital punishmentand Ihave been foras
long as lcan recall. Yetyou are notcorrectin deciding that those that commit certain types of
homicide are any more deserving of capital punishmentthan those thatcommit othertypes of
murder.

Ifa police officerisworking in his orherline of duty and becomes the victim of a homicide, is he
orshe more special than a taxi driver, a prostitute, a grocery clerk, a fireman, a school teacher,
an insurance fraud investigator, etc.? Why would we considerthe crime of killing a policeman
more serious than the crime of killing anyone else?

Anyone that I have talked to about this, and there are many, agree with me that this is purely a
special interest law thatyou are proposing. The police officers associations (which have
wrongfully become political lobby groups working to create laws, instead of working to enforce
them as the people command) have more money and man powerthan the average citizen. |
have found no one thatdoes not feel thisway, with the exception of some police officers.

Some ofthe police officers that I have talked to about this say thatthis is a step inthe right
direction. That is a naiive statement. Itis a slap ion the face to some ofthe common men and
women inoursta’e.

I have notwritten this letter to offend you. Istress to you thatyou are correctin pv ning fora
capital punishment bill. We need some sort of serious deterent to thwartthe killings of innocent
persons in our state. Yetyou and the political lobbyists that are pushing these bills are making a
serious mistake because you are offending those that are not law enforcement personnel. The
public sees this bill as nothing more than a proposal brought by those that have the power and



the money, with no consideration for the common individual. This bill is wrong and should be
stopped in'its present form,

The days of the public seeing the policeman as a hero and protector of good are gone. It is my
personal o1g|n|on that the labor unions that invaded the police departments have caused too high
of wages. This has resulted in persons W'S-h'nP to become police officers because of salaries,
instead of taking the {ob because of a desire for intrigue, and a wish to serve the people. The
public is outra(%ed at the mistakes that have been made over the years b% some of the officers
around the stale, and at the manner in which those incidents havé been handled by the police
department administrators. | have been active in defending a?amst some of the litigations that
were brought because of some of those mistakes. Because of my background and my career in
defende de?artments and officers, | must say that what you are trying to do will only serve to
further alienate the public from the police officers in our sfate.

While the opinions that | am about to express are not my own, | feel that you should know about
them, if you do not already.

Many of the public see that the, police are better armed than they (the public), and the public
does not trust the common Dolice officer because of this.

The public does not feel that the common police officer is more honest than the average citizen.

g\r)grggitélic feels that the average policeman (state troopers and A.P.D.especially) is grossly

There are currently many Rersons that feel that, iftheY are the victim of a serious crime, they wil
simply handle the ‘matter themselves, rather than trust their situation to a policeman.

There are man){ inthe public that see a policeman weanng? a bullet-proof vest, driving a_
government automobile, equipped with a shotgun, connected to other officers with a radio, etc.
and are in no more dan(I;er at work than a commercial fisherman or those in other ?rofessmns.
When the seemingly outrageous salaries of A.P.D. and the troopers are brought into
consideration, theresult isa common person seeing a policeman as an over protected man or
woman that makes too much money for the services they render, and that cannot be trusted
because of these things.

These are some of the reasons that people are rude to, police officers or simpgl disregard what
an officer says. or does. This is a serioys problem that is growing each day and the bill that you
are proposing is only making the situation worse.

| feel that we are raPldIy moving toward social upheaval. Res_Pect is something that is not as
common as it used to be. The ¢rime rate is through the roof. The public attitude toward police
officers is growing worse. The hill that you are proposm?, while obviously well-intended, will
cause even more social unrest because it is appearing {o the public that police officers feel that
they are above those that they are sworn to protect and to serve, and that this bill says that it is a
rT%ore ?(enous crime to kill an officer in the line of duty than it is to kill anyone else while they are
at work.

| feel that you would be more correct to_propose a bill that states that anyone that is convicted of
1st degree murder should suffer execution. Period. It should not matter whether the punishment
takes fhe form of lethal injection, hanglng, firing squad, or anything . else. The only thing that
should matter is that the person purposely killed another human being without justification. There
should be no more criteria involved.

There are those that say that the killing of a police officer is more serious because the policeman
IS an agent of the government and therefore killing him or her is to attack our government and



society as a whole. True, a policeman, doing his dut%/, IS a representative of the good of the
society. Yet that does not mean that he or she is befter or more important than thie rest of society
and that the the killing of that officer is a more serious crime. The police officer is an important
part of our social structure. Yet he is no more important than the common lay person.

It is not my intent to attack what you are tryin% to do because | agree that cop killers are the
lowest of our society. Yetis a cop killer lowerthan a baby killer, one that assasinates for hire, .
one ttha%t ghssects prostitutes, one that robs and kills the owner of a liquor store, or anyone else in
our state’

Please consider what you are proposing. This bill is causing outrage in the middle class of our
state and it should not'be made into law until the wordlng includes captial gumshment for the
killers of any innacent person, not just police officers and those that have been tortured, etc.

Sincerely,

THOM HIBPSHMAN



A laskans AGAINST th© D eath Penalty

MM
INHitel ALASKANS AGAINST THE DEATH PENALTY - STATHMENTOr RLRRCEE
*K*ta
Alaskans Against the Death Penalty (AADP] ita asalition ol orgenizations and Individuate who have joined together to oppose
tei’™Metetr House B31162 and Senate Bill 127. Iadopted, those hillswill permit the death penalty InAlaska.
M Wo oppose the death penalty fornumerous and diverse reasons; the organizations and individialswhich make up thisgroup
faiiZm represent a broad range ol vieapoints aboutwhy the death penalty legislation should be defeated. These reasons Incluce:
*
tea CONCERN ABOUT COST. Executions have proven farmore expensive than puttingmurderers In JeH tor life. Establishing a
AUftei death penalty InAlaska wiB cost more than $21 million collars intf» ﬁrstlaryears. Maintaininga death penalty system vill
HM continue to require tens of milllians of doUare each year. These vastexpenditure* will do very littke tomcreeae pubtia safety and
are unwarranted intimes of declining ail revenues.

e

CONCERN ABOUT CRIME. The death penalty does notdeter murderers. Instead, Itwill dived resources from effective crime

Unfa prevention programs and law enforcement efforts that could actually reduce the crime rate in our state. Our crimirel justice
ngMw system shculd focus on preventing the tragedy of violentcriime; the death penalty accomplishes nothing tovants thisend.
XV CONCERN ABOUT FAIRNESS, SLdies repeatedly SION trat mdal prejudice and poverty often dtfluence sertencing. Our
teteofte nsflotfa death rows havs always held a disproportionately large population of Alritan-Antricens. InMeeks, Naska Nslves
. comprisea disproportionately large segment of the Bl popullation, a’dVﬂJd|i|dyreoeivea dteproperffecnate number of death
tiftm sentence | Indigentpeople who cannotaffordhighly exiled trid lawyers arealsomore likelytoend up on death row. Additiarelly,
MM nothing inthe proposed hilkswoutt bar the execution ofpersons withmental I1Dneee or mental retardation, ormtautwho may not
comprehend the magnitude of their crimes, Implementing a death penalty under these tiroumstances would run counter to
Winweai fundamental concepts ofjusticeand faimesa.
MAF

HAY CONCERN ABOUT MISTAKES. Every year, news reportsare published about innocent peopio who we:-u convicted and sen—
tenced to death for crimes they did not oommi L Mistaken idntification, perjury, prejudice and governmental misconduct have
oach contributed to erroneous convctions. (nthe past twemy yeeraalone, 48 ocnvictod pereons havs been released fromdeath
rows inthe U.S. because of weti-estebftsfoed innocertoe.

Lhittl
CONCERN ABOUT BETTER ALTERNATIVES. Nationwide, polls show tratmost people prefer altematives to the death pen—
alty, such aa sentencing murderers t Ufa in prison without the possibility of parole for at least 25 years and requiring thet

MM restituticnpayments be made over time by the prisoner to thevictimsfarby, Incressingly, people are recognizing thatwe c*n gat

gMSW “tough on crimelwithout the death penality.

MteM We believe thatourtallavAlaskans, ifinformed about the realitiesassociated with the imposition ot the deal t peralty, will joinus

teriuM Inopposiing House B.H 182 and Senate BIU127. We encourageyou to join the efforts of tho acalition by voting your objections
10 the death peralty, volunteering your time, or offering your firencial support Please tzel freeto cll us you have questions.

Meltefca We inviteal Inqiriesand interest.

Wt

MkM ALASKANS AGAINST THE DEATH PENALTY

Uw P.0. BOX 202286

it ANCHORAGE, ALASKA 98620-2296
terttem (907)258-2296
Priteiitiften™te

Alo*ar» Agalrut 1ho Death Penalty * P.O. Bc 202296 « Anchorage, Alaika 99620-5296 « Tel. 902-258-2296 « Foc907-256-0286
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MURDER

Conliriusd from Pigo 1

whatever Sunk? hart to endure.”

So lodny. when .larger hears
(roplt talk of warning revenge,
hlic unfirnttnnds perfecth\

lloi don't expert her to narer.

A torturous Inlernal rsinu'ijle tn
rrrnnrile hrr urge for revenge
With her religious IxIU-Is Ictl Jr,ti-
ger cerloin of one Dung; rtwUiy
inusi resolve Its problem* ttmuoh
somelhinR oilier than violence.

Which la why Joeytr will be
purl ol (lie Journey Olilmpe.

"I know people think tills indy
B off lhc wall," slit salrt. "Or they
think — and tins rcntly hurls mk*
so — they lhink | must not really
h»ve loved my Jliile girt."

But that couldn't be further
from the truth. Because Jaeger's
opposition, ultim ately, wns horn of
(we.

"l argued and argued with God
and reaUy had a wrestlin alch.
| pave Cod permission tg éﬂange
my heart."

Flret. thou”i, would come.a test
_aganUtng and Heartbreaking:

Within days of the disappear*
anee, police received a call from
the Kidnapper 8ﬁenng lo ex-
change Sucte for § nnaom. Other
calla would fallow, but the siwpvct
could NEVEl detide how to make
the exchange.

The family's hope* rose and ftfl
as reports of possible swspet's and
tips surfaced, then flailed.

During that time. Jaeger leek
an unusual step.

1 began to pray for him every
day. which Initially was the last
thing 1fell like doing," she said.

1 worked Itard lo diactpltne my-
self, lo remind myself thla man
was a son of God. even If he
hodn'l behaved like one.”

Then, after a vrtre aervice story
abcut Suae™ disappearance ap-
peared a.day before (hi- aiw-yrar
nOfitversory, Ihe kidnapper ruhctl
again.

"It became dear hr ivai railing
to taunt me." danger aaid. “Hut m
ipile of the fart he was being very
smug and vejy NNY. [0 My own
smaaemeM, | realised that 1was
feeling genyine concern and com-
passion arTnm

Thai concern atunned the kid-
napper. He broke (town and wept
and the iwo began o eonversaUon
that would Lust an hour.

Jaeger flooded him wlih ques-
tions about her daughter: *llew
are yon keeping Iter? la she getting
any educaiiurr? llow are yon fixing
her how/ What kind of clothes is
she wearing."

The call provided Investigators
with gome much-needed clues.
Coupled with other Informalinn —
and details ¢leaned from another
call to Jaeger — police arrested a
25-year-old man named David
Mrirtwfer nearly three month* lat-
er.

so d

Journey’ lo abolish death penalty
starts at prison, ends at Stetehouse

Star Staff Rapore

"Journey of Hope ... from
Violence lo llraling" Is the ere-
litinn nf Murder Victims' Fam-
ilies fur HeccnellioUon, several
otticr rjiikinal groups and Am-
m-sty International.

The journty w ill begin with a
roily at the Indiana State Pris-
on In Michigan City onJune S.
tt wilt conclude two weeks laler
with a roily at the Indiana
Women's Prison sod a march
Id the state Capitol.

In between. It will malfe
sropft nr m number of €tNA 1N
Indiana and surrounding
stales.

Here fi the full "Journey of
Hope" ltinerary:

. June 3: March and rally at
i {Im Indfonn State Prison. Michl-

acCity,
ﬁnins?i Cary and Hammond.

A search at an e:jbandonethfon—
ana rapch turned up a ehUfcn
ﬁ%nt Oﬁ&lﬂew Hite, however, par?

a backbone experts believed
came /nan a young female child

Lstex- Lerrertradmitted e
had kilcd Suite about a waex
aftgr he'd taken her.

VIN {0, Jaegeraaid she had no
Interest in ravings. She wanted
Metrhofar treated, not rxacultd.

To have him kllkd in Susie's
name would he In violate the good-
ness. 'he sweetness and beauty 0
who Suite was." her mothsr rea-
soned.

Melrhot'er accepted an offer
from federal authorities lo plead
guilty In exchange for Ufs Im pris-
onment. Pour hour* later, though,
lic committed sutctde.

"It was not what | wanted for
him ." Jaeger said, "tt was another
terrible blow,”

Since her diughier'i death,
Jaryer has met many parents who
i}ave lost chlUlren to scto of vto-

And she has asan the efTecta of
keeping a vtndlicthre mlrtd-ari.

"W hile I'Ye been (here and
know it It a normal, valid human
response, | also know we hare to
get beyond thaf." Jaetfer SIW.

"I'm nek saying you forgive and
ftirgel. because you never forget."

And she ccrlalnly doeanT be-
lIrvr people who commit vfolent
crimes should be pul back on the
street.

Hut Jaeger rejects the notton
Dial puling killers to dgath fa a
measure or Justtee for (NEIl vic-
tim s’ fam ilies.

"There are." she satd, "no
amount of reraftatory deaths that
w ill romprfwaie for the loaa of our
loved ones."

Juoe G south Dend and
MIishnwak*.

Jwac Sh Elkhart and Goshen.
Jons fayette.
jane I Hl’l Wayne.

ane 1Z: Lhicago.

Jana H,i Dlapmtogion.

Ut it Richmond, rod.,
and Dnyiun. Ohio.

June Iffc Evansville.

Jane 27; Louisville. Ky,

Jut ISt MetDng at Chris*
tlan Theological Seminary, In-
dlanspolis. ) p.m.. and at Mar-
tin UnJvtrttly, 7:30 D,m.

June 19t March from the In-
diana Women's Prison to
state Capital at 10 a.m. Closing
and concertat lhe United Auto
Workers Hall. 6204 East 30th
Street.

For Information about specif-
ic events In each ,call the
Journey of Hope otflet at (218J
382-7751.

A cisaoge of heart

Bkt Pelke la a steel werkarin
Portage who hadn't given he
ttealh penalty a second thought.

Until IM S. .

Thaf was the year hit 78-ymn-
otd grandmother— Ruth Ptlkc of
Carg — as hasten and slabbed
to"death by group of g Fit who

knocked on her door requesting
Bible .teaanna. .

A 1S-yeor-old &Iﬂ named paula
Cooper was allg ed and charged
aa the ring.eeder,

At the 1IME, BY Pefke wanted
nothing lass than her death.

"My thoughts were, they were
handing out the death penalty for
serious crimes end If she didn't
get tt. It would devalue lhe life of
my gmndmolher." PeJke said.

He thought his prayers h*d
been answered whin the teen-
agar was convicted and sentenced
to die.

Four months later, he had a

, change of heart.

Personsi trouble* had act Peike
thinking about hit life, Ms grand-
mother's life and her death.

He pictured (ears running down
hla grandmother's face — tears
he bettered coukl stem only from

(tort and ttanpaaMxt she frit for
her young assailant, NOW sating
alone In ajotl cell.

Convinced that hta grandmoth-
er would want a family member to
spcuk out against Cooper's execu-
tion. Prlke became active In the
atHHtauh penally movement. He

artidpsied rotest. m arttoa In
IF:JI 'dap in IMOnan IN Team hi

During the Texaa marcq. Pelh'i
suggested a march be Arid IN Jndi
ana and that Murder Vtetim*'
Fsmil** for Rirenelltatitm — nn

SO

whose boitrd lie serve* — should
be Hs sponsor.

The Indtiinn event Is expected
to be one nl the larfifctt! anu-dsnih
penalty events m rcvciu years,
draudiij participant* from ncroas
lhe country.

"Murder is a horrible crime."
Pelke insisted. "But there has to
be some other way limn the death
penalty."

PainfulcMdbood memories

. When Sam Sheppard talks
about executions, childiirex! pain
from long »#>still seepo through.

In 1934. hit father, Hr Sam
Slwippard, wvs n 30-yrar-ofd sur-
geon who owned a Dutch Cotoatol
home In suburban Cleveland, a
sporty Jaguar and a Lincoln Con-
tlhental convertible.

HI other, Marilyn Sheppard,
wot aS{nan four ontﬂg preg-
nant.

ife, in shorl. «<a» good.

tu‘f In jU|())/ of thot year. S{WT(F—
pard's world” was turned UTaKIC
dow.

y mother wtt murdered
when | waa 7 yaara old. Within
five lo six m@HIIie (of Ine munterj.
the Store o f UNO asked theJury to
execute my father for a crime he
dkkrt commit,” Stoppard tatd.

"So MY view t 1lived throu($i
lhe trauma of a murdered parent
ari[j then waa lem riad by lhe
title with the threat of the oc u>
Don of my father." said Sheppard,
also a board member of Murder
Vicllma' FamlUrs for Reeneieiila-
loil.

A Jury ultimately found the ri-
der Sheppard guilty of second-de-
gree mtwder. itmaad of first-de-
gree, which meant the deaih
penalty could not be Imposed.

Sv#nlu»Uy. Sheppard won a
new trial and waa exonerated In
1966. He died four years after
being released from prison.

Ktt son Mill ahuddera al Lhe
thought of wliat could have hap-
pened.

7 know that if they had con-
victed him of, ftr*t-«<kgrre murder
endeexecuted him wHhin six to 16
months, which Th*y were doing In
those days. | would not to allvs.

*1 eeukf not have withstood an-
other trauma of that magnitude In
my life *

Like Pelke and Jaegtr, Shep-
pard believes violence — whether
Jn the form Of guns on ihs street
or eketric chair* In Mate peniien-
Dartre — la not the solution lo
vtotem crime.

"I'sincerely brllevr tt hurt* peo-
ple more, pftrticuteely the chil-
dren," said Shrppaid. who Hves in
Cambricty-. Mass.

*1 want to high school In Indi-
ana. to Culver Military Aeademy. |
know first-hand that paopkrIn In-
diana are decent, aolld people,” to

said.

"1 think If they are exposed lo
hc (ruth, they will be able to
decide for themseWre." >
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3 who have been touched by murdei

unite iIn stand against death penalty

Mn'ae .

_Love-filled memories
fstionger than a desire
To bring about revenge.

>r '

S

- Marietta Jaeger was amom. Bill
. tdfccwaa a steel worker,and Sam
NMoeppard was, a 7-year*old boy
3Jthouta care In‘the world,
Atiring In different parts of the
ADoOntry. chances are their paths
Cneverwould have crossed.
ABut murder has brought them
together. Jn difTerent limes and
.M juices, each lost family members
rlp;crimes ofstunning vfctousuesa.
Tilts week, all thrée willJourney
_Indiana to take part In a state-
-wide demonstration — a two-
£Week "Journey of Hope"* spon-
Tflored, In pert; by the families of
->nimir<Jervictims, .
And they, annq,th membere
-hrother organizations partidpat-
ifig in the event, have a most

Marietta
Jaeger
conquered
her rage by

reying for

er
daughter’s
killer.

astonishinF goal:

An end fo'the death penalty.
Ask Marietta Jaeger, and she

w)D tell you about an%er.
It overflowed within her one

June day In 1073, _
Her 7-year-otd daughter. Susie,

had been missing for days, kid-
napped from her tent in‘a Mon-

tana cam Pround. -

The FBI. local authorities and
volunteers had combed the area
eorclues. But they round nothing.

Finally, the searcher* turned
their attention to a river that ran
next _*hr. campground, dragging
It for rJgne uithe girl’s body.

“The boat would move and it
would stop. Every time It woukl
stop, my heart would stop because
1was so afraid they would find
Susie.” Jaeger said.

As she watched. It began to
dawn on Jaeger that she” might
neversee her au%hteragam.

_ And the anger began to welt up
inside her.

"Finally. 1Just couldn't keep It
squelche anrmore." JaegCT said.
Her image of horaelf as a “pod
Catholic girl” began to crack.

By the Ume she went to ocd
that night, she could barely con-

tain her raqe.
hushand ... "l

“J said 10 my h

could kill him,” " said Jaeger, who
now lives in Detroit. "1 meant It
with every fiber of my,bem,?. I'm
sure tcould have doné it with my

bare hands and a smile on my

ace.

"Lfrit It was a matlcr ofJustice,
that he needed to pay for what we
had already gone through and for

t/ee MURDER Page 2



KAGDALKNO ROSE-AVILA

MAGDALEND ROSE-AVILA is the Western Regional Director of Amnesty
International USA in Los Angeles, California. Amnesty
International [AI] is an independent worldwide movement working
im partially for the release of all prisoners of conscience, fair
and prompt trials for political prisoners, and an end to torture
and executions. Al received the Nobal Peace Prize in 1977 for its
work to promote human rights worldwide.

Mr. Rose-Avila has been a long-time human rights activist and
outspoken opponent of the death penalty. Prior to commencing his
current position in 1990, he was National Director of AIUSA/s
Campaign to Abolish the Death Penalty from 1987 to 1990. In that
capacity, he coordinated international and national efforts to end
capital punishment and traveled to other countries on behalf of
abolition, including an Amnesty mission to Jamaica. From 1985-
87, he served as southern Regional Director of AIUSA in Atlanta,
Georgia. In 1988, he was Media Coordinator for Al's Worldwide
Human Rights Concert Tour, “Human Rights Now! X which featured
Bruce Springsteen, Sting, Peter Gabriel, Tracy Chapman, and Youssou
NaDour and traveled to 18 countries, including Argentina, Brazil
Zimbabwe, ivory Coast and Hungary.

Prior to joining Amnesty's staff, Mr. Rose-Avila was a Special
A ssistant to the Chair of the Democratic National Committee from
1981 to 1984, and a coordinator for the Peace Corps in Guatemala
and Nicaragua from 1978 to 1980. He has also served as a Special
Assistant at the U.S. Department of Labor (1986-88), as Director
of the Colorado Migrant Council (1985-86), and as an organizer for
the United Farmworkers of America (1970-74). Mr. Rose-Avila
received a BA degree in Theater, Journalism and Communications from
the University of Colorado at Boulder, and is the founder of Your
Human Rights Theater and Teatro de Valle. He most recently acted
in the Los Angeles production of The Last Pad by W illiam 1Inge, a
play about the last days of a death row inm ate.
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MARIETTA JAEGER

MARIETTA JAEGER lost her 7- —old hter to violent crime_ iIn
1973. She i1s the author of THE LOST CHILD, a bod<, that chronicles
herdgmegrfleﬂges and h%pélrlc}ual jou fam surroundlng 1t:rrle kldnap and
murder r daughter during a i

currently a Board _Merber ng URDEFY Bi K% FNF\)/IILIES FOR
RECONCILIATION, a national suppo rtoigroup Of murder victims® family
members who work for abolition jJenaty In her
passionate advocacy against state kllllng, Ms, Jaeger has

Concerming the claim of justice for the victim®s family, |
there is no_anount of retaliatory deaths that would compensa
to me the 1nestimable value of r_rly daughter™ s life, nor woul
they restore her to my ams. 0 say that_the déath of any
other person would be just retrlbutlon IS to_insult the
immeasurable worth of odr loved ones who are victims. e
cannot put a price on their lives. That kind of justice would
only dehumanize and rade us because i1t legitimates an
animal 1nstinct for gut-lewvel, bIood—ﬂursty revenge.

Ms. Jage an active member of Amnesty Intemational, and In
Al 's Carrpalgn Agalnst the Death Pénalty in Japan and South

She 1s a member of the National Coalition Against the Death

Penalty the Michigan Coalition Against the Death Pemalty, and a
past Director of the Michigan Ooal 1tion for Human Ri She has

spoken extensively agalnst capita @jgbwt at local and natic lal

HQ

Q

conferences, she has also been a for_nurerous lectures,
workshops and retreats on forgl reconcﬂlatlon peacemaking
and non-violence 1In Canada. r lives In
Inner—city Detroit, Mlmlgan V\/nere she Is a member the Detroit
Peace Community and Promotion Manager for THE WITNESS, an
ecumenical social justice jourmal.

WHAT DO NVFR MEMBERS SPEAK ABOUT?

HVFR members describe_the experience of losing a loved one
through murder and their I recognition, Unique_to each
oe, of how hatred and a deS|re for revenge is deleterious and
even destructive to themselves most of all. They share their
struggles to let go of their vmdlctlve feellngs 1o move on
an up to a healthier, more humane uay_of responding to the
offender and dealing_ with their grief. Audiences are
witnesses to their_ triunphs as MWFR members attest to the
Inner peace and heallng which 1s restored to their hearts and
mlndsasthey 10 seek compassion and concem for the
persons e for the crimes which took away loved ones
from thelr folks tell stories_of forgiveness and
reconcﬂlatlon’> all r a variety of credible compelling
reasons, articulately and vehemen€ly oppose the death penalty.
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MR/ qtuest?] S: Hou an an someﬁy 0SS| ybe(neﬂtfom re-
enactin everyv ence| S0 vele emns? In my opinion

con
we neither want nor need the death penaﬁtyy

f, a* has been well documented, the deatB penalt g/ ty_does not serve as
a deterrent , what purpose can it possioly serve?

(once na% Ythoughht it would save money. However | ha Ctom
surp(nse t ghl pos te Is the case. (J:oranumRer 50115
eath pen Y| S to e even more edpensive t an ng an

Q?ender | pnso¥1 ?or

If: as indeed th? facgs bear out, th death pen Ity is creating an ever
|nﬁreaﬁ|nlﬂ OProb or correct| na S %ems aI across the g)untry
we take upon ourse Ves alro lems we can avoid®

I D e e, e g
a|sadvant ge members o etnﬁ|crr)n|nont|esylspt at whet is Waynted’)

Surely not!

IUhat purpose can it possmly be conce|ved to serve unless |t

Pe vengeance, and ou s that mankind's p reroeq['ltnthe Jictim's

t certdin nnothea edev at|n rage an
families, X/v(nat S ossm[ly gameétbyatemgptmgt take vengeance

Into one's own hands?

TI"Seneral Conv t|on of the Episco aI Church |tsnaf|onaJ
eliberative an Hslanveebo(& ospp seg cagna I}J]HJSh ent n
et PR R
providence of |mpg }y G%]an not Wlthalln'[ e right oP numan beings.

This_opposition oft Episcopal Church to capital punishment has been
reafPPr[ned again an (E)asl F 1058 1969]9781 :



ng of human life prevent* the fuljlllment]g

titut l d tak of h
Qwher|'snsfae'nl::c{b?ﬁran|'tzn?entat' seek the redemption and reconciliation o

find the re%htg/ S that there arf mcarce[)anon [ternatives for those
who are judged to he too dangerous to be Set free In Society.

Jven such considerations, the Episcopal Chyrch has railed upon It
§|oc Ses ar\(f Members oithehCE IC I[t)o woLLactlvely to abghsq] ﬁ
eath penalty in states that have it.

pBe M]l proud ang grateful hat th Ternt rlal Le |s|ature
f'Blaska had the wis %mtoreectt eatépnag

ottfrn our hac %P% iscdom an 0QSE t yn0|u
would, to my min etota e a tragic, tragic step hac w rds

urge vou with all my heart to reject H
andg%Esy y |

Thank you.
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Alaska State Legislature "
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November 18, 1993

Senator Robin Taylor

glglr,BOSerE}E Judiciary

-U. X .

Wrangell, Alaska, 99929-1441 (llsCCf-\l/'Cd
NOV 1+ ™3

Senator Taylor;

I an writing to_you In re. to_your role as the_Chair person
of the Senate Judiciary and pertaining to the hearing held on
11-16-93_re. the death penalty in Alaska. | was not able to_attend
the hearing, and so may sound redundant or misinformed at times
In this correspondence. i o

I_am an avid gun collector, and believe that one must maintain
the right to_defend o"e"s freedom, safety, property, family, etc.
fron any entity that violates historical social boudaries, ad
that this defense iIs acceptable at whatever level is deemed to
meet the definition of necessary or justifiable force for that
moment. Thomas Jefferson, Paine, et al even went so far as to
identify domestic govermments, individuals, etc. as acceptable
targets of that force if certain criteria were established.

I an also a licensed clinical social worker, a mental health
professional, a licensed marital AND family therapist, a member of
the AKCLU, ACLU, NRA, etc. | have a newborn daughter; Rayna
Kathryn Nelson. |1 contemplate the legislation dicussed at the
hearing this past Tuesday when_1 look at her. 1 know that if some-
one were to victimize her physically/sexually, etc. that 1 would
quite likely contemplate or even in re. seeking serious
vengeance. i o i i

At the same time,l know that we live iIn arbitrary, fickle,
L_Jni)redlctable_ and 1llogical times. The occurrences of prosecutor-
1al _power being abused (see the R Weaver case, though I detest
racists/aryan scoundrels, also see case _of Geronimo Pratt and
Leonard Peltier), the frequency cf cidear- zcuious law enforcement,
and the reality of victory in court often times being more based
on who provides the best circumstantial evidence (dram), and
who has the most manipulative attomey leads me to fear the )

ht of a very imperfect and biased %/gtem being able to define
who Tives and who dies. In the case of person_who witnesses
the murdering of a family member, and takes the life of the
perpetrator there on the spot with no question as to guilt or_
innocense, | have no problem with that. 1 do have a problem with
an obviously flaned, biased system defining past events for which
none of them were present, then ruling_on who lives and who dies.

IT this law were t include a section stating that If It were
fou ) . after the execution of the sentence
was carried out that there was reasonable evidence that the
accused had, In fact, not comitted thealledged crime, that the
Judge, f}}ejry members, law enforcement officers, and prosecutors_all
se i maximum amount of time allowable for negligent homocide

(as iIs what they would have committed), and that this was



anwaivering conditions for any and all trials i1nvolving a
potential death sentence then 1 would not have as great a problem
with the proposal as the persons behind such a verdict would be
establishing their faith in the system at a very suitable level.

This is the same system that said that the recriminalization
of marijuana, unconstitutional as i1t was, would not be enforced,
but was rather just to make a statement to the "‘children.”™ The
same system that saw John Collette looking at life without parole
for cultivation of marijuana less than three years later. Yes,
Senator Taylor, 1t is a fickle, arbitrary and i1llogical system
that I would certainly not trust with the power to decide life
and death. In my work as a mental health practitioner, 1 have seen
rapists sentenced and released after serving fifteen months, then
watched as a first-time offender iIs sentenced to thirty-five
years without parole for involvement in a non-violent and mutually
agreed upon cocaine sale. Senator Taylor, the lack of logic and
obvious lack of ability to prioritize criminal behavior scares
the breath out of me when considering giving this 'system''the
power to kill people.

I beg of you to please consider this when deciding on the
future of this very dangerous legislation.

Sincere-y,

Dirk R. Nelson,LCSW, LMFT
P.O. Box 2437
Valdez, Alaska, 99686

Home Phone: (907)-835-5894
Work Phone: (907 )-835-2838

cc; House Representative Brian Porter
House Judiciary Chair
716 W. 4th Ave.
Suite 640
Anchorage, Alaska, 99501-2133

Legislative correspondence i€



Tom Mover
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November 15, 1993

Representative Jerry Sanders shelved
716 4th Avenue Suite 360
Anchorage, AK 99501 NV i 8 1993

Re: Capital Punishment
Dear Representative Sanders:

In anticipation of the hearings on November 16,1would like to take the opportunity to put
my opinion of HB 162 and related measures (SB 127 and HJR 43) on the record.

Personally, | am inalterably opposed to the death penalty. As a former legislator, | had the
chance to spend a great deal of time reviewing the arguments from both sides of the capital
punishment issue. My contemplations and research reinforced my personal belief that there
simply is no argument that justifies the use of the death penalty.

Admittedly, there is considerable support for the death penalty in our society. In far too
many cases, the support for capital punishment stems from vengeance, anger and hate.
Some advocates say it no longer matters whether it serves as a deterrence or not, that
retribution alone justifies capital punishment, that society must exercise control and "do
something”. | cannot agree with those who think that vengeance is a human instinct and
that it should be transformed into a judicial principle. The statistics show that the actual
numbers of executions in our country are relatively low. Criminal justice experts believe this
reflects the public’s deep-seated ambivalence about the issue despite the fact that over three
quarters of respondents to public opinion polls say they support the death penalty.
Sometimes it is the job of a lawmaker to work to change "societal norms" when they are
misguided rather than comply with them. That is a true test of leadership.

Friends or family members of the murder victims are understandably among the n ist
fervent supporters of the death penalty. Demanding an "eye for an eye, a tooth for a tooth"
is easy at such times. However, it is my belief that the state should not participate in what
it forbids its citizens. It is our duty as citizens and the duty of our government to be rational
at such times on behalf of all society. It is nothing less than a moral imperative that society
as a whole enforce a rational, higher standard of conduct for our government. Do our laws
allow the Commissioner of Corrections to "establish a procedure™ to rape rapists or bum the
homes of arsonists as punishment? No, of course not! Yes, murder isa more serious crime,
the most serious of all; but using the official power to execute is simply an admission that
we have failed as a contemporary society. Innocent people have been executed in the name
of justice. Minorities and the poor have been given the death penalty in disproportional
numbers. The former warden of San Quentin, Mr. Clinton Duffy once said, "The death
penalty is the privilege of the poor." Rehabilitation efforts have been mixed at best.
Abandoning them in favor of retribution is also an inexcusable admission that we have

simply given up.



Cannot a modern, dignified, humane society, one on the verge of an unprecedented time
of world peace, find better ways to prevent murder, help the victim’s family, and treat the
offenders than simply killing them? A life sentence without parole is not soft on crime, so
says Mr. William D. Leeke, former South Carolina Commissioner of Corrections who had
hoped never to have to go through an execution but was responsible for overseeing two late
in his career. He said: "We would have a much more civilized society if we could find a way
not to Kill people, but that is perceived as idealistic and soft on crime and liberal, but I
think putting people in prison for the rest of their lives is not being soft on crime.”

The death penalty may even make great politics for some, but it is not good social public
policy. Thank you for your attention.

Sincerely,

CC: Chairs, House and Senate
Judiciary Committees



Kathy Kainer
311 Melody Place, t A Received

Anchorage, AK NOV 19 138

November 16, 1993

To the Honorable Representatives and Senators of the House
and Senate Judiciary Committees:

I want to thank those of you who took time out of your
busy schedules to listen to public comments about House Bill
162 and Senate Bill 167 - Capital Punishment for Murder.
Although I was_allowed to testify, the hour was late and 1
am a better writer than speaker, so please allow me to
supplement my remarks with this letter. i

I want to commend you on your efforts to make this
state a safer place for law abiding citizens to live. |1
?gree that it is the state"s responsibility to protect us

rom violent crime. As an Anchorage resident who is afraid
to walk the two blocks from my home to the nearest store
after dark, | thank you for your attention to this iIssue.
However, |1 think with the testimony you heard today you
should realize that importing the death penalty will not
ma¥g the streets of Anchorage or any other Alaskan city
safer.

Representative Sanders stated that even If the death
penalty does not serve as a deterrent this bill should be
passed because i1t is the will of the people. He cited polls
showing that the vast magorlty of Americans support the
death penalty. Randall Burms countered that iT people are
informed about the_oEtlon_of life without parole and the
costs associated with administering the death penalty,
support drops to less that 45. IT you had asked me iIn 1985
it 1 supﬁorted the geathtﬁenqlty I would have said '‘yes'",
since | had never given the issue much thought. Once I
Joined Amnesty International and was exposed to the facts
about the death penalty, 1 changed my mind. If you go back
to your constituents and ask them about their support of the
death penalty, spend some time sharing with them some of the
facts you heard today about the cost and it"s inability to
deter based on the experience of states that have the death
penalty, and offer them the alternative solution of life
without parole, 1 think you will find that support for the
deathTﬁenalty IS a mile wide and an inch deep.

ere will alway be those who clamor for revenge,
regardless of the cost. The desire tor vengance should not
dictate public policy. i
_ 1 encourage you to research the experience of _our
allies who have lished the death penalty and still manage
to have a much lower rate of murder and other viol3nt crimes



than the United States. Ask your neighbors iIn Canada why
they think Vancouver has such a lower crime rate than_
Seattle. They are both large cities, less than 100 miles
apart, and Washington has a death penalty law that
supposedly deters crime. Thelr answers may surprise you.

I hope you will carefully consider the testimony you
heard today, abandon your efforts to import a death penalty
and begin to focus on real solutions to the problem of crime
In our communities.

Sincerely,

Ku 11r



The Constithional Problem with an Alaska Death Penalty
I a Nutshell,

by John Havelock (testimony of Nov 16, 1993)

Mr. Chairman, it may help the committee if | set out in as few words as possible why
this bill is unconstitutional when obviously somebody has told you that it is
constitutional. Ina nutshell, the person so advising you has put too much reliance on
a statement on the floor of the convention by a committee chair and not enough on
the plain meaning doctrine and the importance of other doctrines used in making
constitutional law.

At the convention, (1309), Delegate Awes was asked by Delegate McLauglin, “was it
the intent of this clause to abolish capital punishment on the theory that you cannot
reform a dead man?"

Delegate Awes replied: “ “..this sentence has been almost the identical words as in
other state constitutions, and in those states the supreme court upheld that it does
not abolish capital punishment..." Delegate Doogan goes on to say that he believes
the Supreme court of Indiana has so ruled and this clause was taken from Indiana.

Please note, and | will come back to it, that the Alaska delegates believed that what
a Supreme Court said about this language at a particular time and place was the
guiding principle in determining its meaning.

Delegate Doogan goes on to say, “it was purported to intend that this clause would
have nothing to do until the time a person was sentenced... that this statement was
more .or less advisory or instructive to the penal institutions that they would work
on the basis of reformation and not go back to the bread and water stage, but it was
intended that it would apply after a person had received sentence...."

Let me first point out that statements of delegates and legislators while useful are
not determinative. As the Supreme Court has said in Division of Ejections of State v
Johnstone, “adherence to the common understanding of words is especially important
in construing provisions of the Alaska Constitution because the court must look to
the meaning that the voters have placed on its provisions." That is, it is what the
People miq"' .,Save. thought, not what the delegates thought that is the determinative
actor in legislative history. What was the plain meaning of the words? The plain



meaning waa obviously the common observation of Delegate McLaughlin: dead men
cant be reformed.

The other thing to remember is that the gloss that is put on 9constitution over the
years is far more important to understanding that constitution than the actual
words. For example with regard to the US. Constitution, what did the original
delegates think was mcluded In due process or equal protection? Do you think they
thought that it could control legislative apportionment? Even considering the
present subject, do you think the Philadelphia delegates had the slightest notion that
due process would result in the present constitutional fabric which governs the
death penalty under the federal constitution? Surely the answer is “no" if not “hell
no". The framers set out generalized principles and it is for the courts of
succeeding generations to set out what these principles mean in particular
applications just as it was for the Indiana court to determine the meaning of this
Iﬁnguage in its particular application given the evidence and the state of science at
the time

For an example of the treatment of the opinion of a delegate, look what Delegate
Doogan said in the quote | gave. Is Doogan's interpretation the law today? “Hell
no", any reasonably informed lawyer would answer. In dozens of cases, the court has
held that this language is mandatory and not advisory, that it covers sentencing and
that the judiciary is bound by it and it applies long before the person is sentenced.
So much for Doogan's opinion.

So why is Awes shot in the dark any more likely to hit on what this general language
means thirty five years later? As she said, the language is subject to the
interpretation of courts. The court will consider the application of this phrase in its
particular setting: social, economic, scientific not in 1956 but in 1990whatever, if
you make the mistake of passing this. It will hear evidence on whether the death
penalty is required to meet the twin goals of sentencing, that it has embraced many
times: protection of the public and reform of the offender. It will be weighed in the
context of the constitutional doctrine (not available to delegate Hawes or to the
Indiana Supreme Court) that the right to life is a fundamental interest and that the
state must show a compelling interest to deprive a person of that right.  Where s

the evidence that would uphold th|s law? | just don’t think it is there. And at the
same time you have all kmds of evidenge of Ieglslat|ve Intent that runs against the

argwrnwrnt W it wi pretecthW| m frto Wte o . .
will do, but I wouldn’t give you more than a 10%chance of sustaining this bill.
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Mr. Chairman, Robin Taylor of the Alaska State Senate, Mr. Chairman,
Brian Porter of the Alaska House of Representatives, Members of the
Joint Committees of the Senate and House Judiciary Committees’. My
Name is Matthew Nicolai, Senior Vice President, Calista Corporation.

Calista Corporation is an regional Alaska Native Corporation
established under the Alaska Native Claims Settlement Act of 1971,
Calista Corporation has an enrollment of 13,308 shareholders. Calista
region 56 villages encompass the Kuskokwim and the lower Yukon
Rivers’ of a population hase over 20,000 people.

We appreciate the opportunity to testify before you today to discuss
the Senate Bill 127 and House Bill 162 as it relates to the Yupik
people of the Calista region. Calista Corporation is not in favor of
either Senate Bill 127 or House Bill 162. We are not in favor of the
death penalty.

In 1990 Calista Corporation published a paper to understand the
plight of the Yupik people in western Alaska. “The Calista Region, A
Gentle People- A Harsh Life,” was prepared by our Land and Natural
Resources Department and the Village Management Services to
better educate the public of the lives of the Yupik people in our
region. We attributed a whole chapter on, “A New Crisis in the Calista
Region-'The Decline of Native Well-Being,” " examined alcohol abuse,
suicides, domestic violence, child welfare.

We published our findings to bring this issues in the forefront of
policy makers. We wanted to address problems faced by our Natives.
We invested time and energy to develop testimony to bring forth our
problems we face in the villages. We testified before federal and
state committees on economic problems of our villages.

Our traditional values and customs have changed drastically over a
short time period. The drastic change of lifestyles has eroded our
established patterns of trust we have to our Elders. In the Yupik
lifestyles, Elders were the center of traditional governing bodies and



justice system. Our traditional childrearing lifestyles are virtually
non-existence in the villages.

Without  Elders guidance andnot understanding of new policies
affecting our villages, we beganto see confrontation by our young.

Lifestyle change is like an walking into an lions den that awaits its
prey to tear apart. Alaska Natives are those people that have walked
into the lions den. An unkind world with many lawsthat confront
our own unwritten traditional laws. Confrontation breeds violence.
Violence leads to heinous crimes and other crimes of passion.

Studies by state andfederal governments show alcohol related
violence is  the leading cause of accidents and deaths in Alaska. We
read everyday of violence related crimes of our own Alaska Natives.
The states correctional facilities all over thestate list the Alaska
Natives as it leading residents.

Passage of Senate Bill No. 127 and House Bill No. 162 will further
erode our cultures. We do not favor the passage. However, we would
like for these committees to investigate the Natives plight in the
states justice system.

We thank the committees of the senate and house for holding
hearing on these bills. We are available for further comment if
necessary.
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TESTIMONY OF TREFON ANGASAN ON HB 162
HOUSE JUDICIARY COMMITTEE
NOVEMBER 16, 1993

My name is Trefon Angasan, and | am the Vice President of
Corporate Affairs of the Bristol Bay Native Corporation. 1 am
testifying today on behalf of the 5,400 shareholders of the Bristol
Bay Native Corporation, most .of whom live in Alaska.

First, 1 amn testifying as an Alaska Native upon behalf of
Alaska Natives. Alaska Natives share the concern of the House
Judiciary Committee with crime— specifically, with the crime that
IS the subject of HB 162: first degree murder. Let me explain why
Alaska Natives have this concem. Homicide ranks as the sixth or
seventh most common cause of death among Alaska Natives, a murder
rate four times the national average. Native male homicide victims
outnumber native women victims by about three to one. Nevertheless,
Native women face a higher risk of death by homicide than women
elsewhere in the United States.

Let me cite a few more statistics to show you why Alaska
Natives are concerned with crime. Thirty four per cent of the
Alaska prisoner population are Natives, although Natives represent

only sixteen per cent of the total population.



Nowv, let me explain to you the reason for the Alaska Native
crime rate. The vast majority of crimes committed by Alaska
Natives are due to alcohol. A study of the Alaska Justice Forum in
1991 concluded that i1n those rural Alaska Native villages that were
the subject of that study tqgt ninety five per cent of felonies
involved alcohol.

I cite these statistics to you so that you will appreciate the
perspective of Alaska Natives on crime. We believe that the Alaska
legislature snould deal with the cause of crime and not place its
emphasis on capital punishment. Captial punishment will not prevent
an alcoholic from conmitting crime— 1t merely will eliminate him as
a person. Please take all of the money that will be spent on the
administration of a bill providing capital punishment, and spend It
on the prevention and treatment of alcoholism.

I would also like to add that Alaska law enforcement officials
treat Alaska Natives at times as though capital punishment was
already a part of Alaska law. For example, the Alaska police
department recently shot and killed a shareholder of the Bristol
Bay Native Corporation whose major problem was alcoholism and not
crime. This 1s happening to Alaska Natives across Alaska. Too
often, Alaska law enforcement officials use lethal means of self
defense when bullets are not called for In law enforcement.

In conclusion, 1 would like to address that provision of HB
162 which calls for an advisory vote at the November 1994 general
election on capital punishment. Alaska Natives as well as many
other Alaskans have called for a vote of Alaskans on the question

of a preference for subsistence in times of need iIn rural Alaska.



Alaska Natives believe that the question of subsistence— a life or

death issue for many Alaskans— certainly deserves a place on the
ballot i1f the Alaska

punishment on the ballot.

legislature decides to place capital
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Representative Brian Porter, Chairman January 24, 1994
House of Representatives, Judiciary Committee
Juneau, Alaska

Dear Chief Porter:

You will recall that | was Director of Correction about fifteen
years ago, when corrections was a part of Health and Social
Services. During that time Helen Bierne asked me to prepare a
position paper on a bill that had been iIntroduced in the
Legislature reauthorizing the death penalty. Helen wanted me to
research the question and write up my conclusions. She did not
tell me what conclusions she hoped that 1 would reach.

Although 1 had been in corrections for many years, | had had no
experience with the death penalty. As a long-time federal prison
man, the death penalty never came up for me. 1 had certain moral

and religious compunctions about i1t (still do) but little In the
way of practical knowledge to back them up.

1 spent a couple of weeks almost exclusively on this matter; |1
obtained and read everything 1 could get my hands on about
capital punishment. I had many Blong-distance telephone
conversations with people who had been involved or otherwise had
singular knowledge of the subject. 1 gave special consideration
to Alaska®s unique circumstances, especially iIn terms of our
ethnic and cultural diversity, and the kinds of crimes that were,
and still are, often committed here.

The result of all of this was that | became animplacable

opponent of the death penalty- especially for our state. Over
the years | have kept up with this subject, and have becomemore -
convinced every year that we should avoid returning to use of
capital punishment here.

Aside from the damage i1t would do to the social fabric of our
state, the main arguments against the death penalty are: 1. Lack
of deterrent value (A friend of mine, a university based
criminologist, told me recently that he does not know of one
accredited person iIn the field of criminology that still holds
the position that the death has deterrent value.) 2. High cost
(far more costly than life imprisonment.) 3. The impossibility
of administering the death penalty fairly, & 4. 1irreversibility.

With your permission | will testify on Wednesday. Meanwhile,
here 1s a copy of a reference sheet, iIn which 1 spell out my
viens. You won"t have time to read it anytime soon, but 1 hope
you will have a look at it before taking a final position on this
crucially important question.

However you may finally stand on this matter, 1 am glad you are
Chairman of the Committee, because 1 know the question will be
given full and fair consideration.

Best wishes to you,



Charles Campbell
Juneau, Alaska
January 194
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TWELVE REASONS WHY ALL ALASKANS SHOULD OPPOSE THE DEATH PENALTY

More often than not, debate over the death penalty involves
discussion of unresolvable philosophical, ethical and theological
considerations. Opponents are convinced that violence begets
violence and that use of the death penalty brutalizes all of us.
Proponents tell us, on the other hand, that certain crimes are so
reprehensible as to place a requirement on society to take the
life of thetﬁe trator. Most religious leaders oppose the death
penalty on theological and moral grounds, but ministers iIn some
conservative Christian _churches manage to find justification iIn
the scriptures (Prlmarllx in the Old Testament) for use of the
death penalty. offer here twelve reasons for my opposition to
the death penaagg, none_of which are based on philosophical or
rellglous grounds. 1 will not degy that my personal convictions
woulld prevent me from approving of the death penalty even If
these practical reasons for opposing It did not exist, but these
compelling considerations do exist. You may find certain of them
debat?ble, but by no means all of them; the first of them, for
example:

1. The death penalty is irreversible: James Adams was executed
by the State of Florida In 1984. He had unwaveringly maintained
his 1nnocence throughout the trial and during the years of the
appeal process. Substantial evidence has subsequently come to_
Iioht, i1ncluding forensic evidence gathered by the Florida Office
of Law Enforcement, that at the very least would have raised
reasonable doubt. Other persons who had substantial claims of
innocence were Timothy Baldwin, executed iIn_ Louisiana in 1984,
Edward Earl Johnson, executed in MlgSlSSlpﬁl In 1987 and Willie
Jasper Darden, executed in Florida in March 1988. These men may
have been guilty, but reasonable doubts have been raised and
there i1s no_bringing them back. A study published by the
Stanford University Press iIn 1987 documents the incontrovertible
innocence of twen —threeaBersqns executed In our country during
this century and the probable innocence of others. Many other
innocent defendants have been sentenced to death iIn American
courts and would have been executed had i1t not been for the
belated appearance of witnesses, or the discovery of suppressed
evidence. We will never know how many innocent people have been
executed. In any case, It can hardly be denied that innocent
people have been killed by the state, and will be killed
occasionally, as long as we continue to retain the death penalty
as a criminal sanction.



2. The death Eenal}y has no value as a deterrent: This is a
settled argument. If there is even one accredited criminologist
remaining iIn the United States who continues to take the position
that the death penalty has special value as a deterrent, he or
she has been notably silent for several years. Three isolated
Investigations done iIn the 1970s purported to show that
executions result In fewer murders. These studies used research
methods normally restricted to economic research.  Proponents of
the death penalty continue to cite these studies, even though
long ago discredited by social scientists. The methodology used
was found to be seriously flawed by a National Science Foundation
report. i i

On the other hand certain other highly respected studies
strongly suggest that the death penalty may be more apt to induce
than deter violent behaviour, among nggons predisposed to such
behavior. Glenn Pierce and William Bowers of Northeastern
University analyzed data on all executions that occurred in New
York State over a period of fifty-seven years. Over that period
of time one or more executions In a given month added a net
average increase of two homicides to the total committed in the
next month. This finding should not be surprising, given the
bizarre thought processes of especially brutal, vicious
murderers. _ o

No social scholar has yet been able to refute the findings
of Robert Rantoul, who conducted his extensive studies over a
hundred years ago, and demonstrated an unmistakable pattern of
Increases in homicide rates following increased use of the death
penalty. A recent F.B.1. Uniform Crime Reports publication,
"Crime iIn the U.S." reported that murder rates In states that
have abolished the death penalty average 4.9 murders per 100,000
population; states still using the death penahf}q average 7.4
murder. We can"t know the precise meaning of these figures, or
the exact significance of the lower incidence of murder iIn Canada
since abolition of the death penalty iIn that country in 1976, but
these facts are hardly sulgaportlve of arguments for restoration of
the death penalty iIn Alaska.

3. The death penalty is exorbitantly expensive: n its 1976
GregtI:; V. Georgia ruling, which restored the legality of the death
penalty, the U.S Supreme Court established stringent guidelines
that render prosecutions of capital cases far more expensive than
non-capital 1st degree murder cases, and far more expensive than
holding the offender in prison for life. The ''death is
different” concept emerged from this ruling. Thus, the
guidelines established provide the defendant with what lawyers
call ''super due process,"” a many layered labyrinth of appeals _
that invariably require many years to complete. The conservative
Supreme Court now In place has chipped away at the death penalty
appeal structure, but 1t has gone about as far as 1t can go. It
IS unrealistic to expect an execution to take place iIn less than
seven years from time of conviction. Hundreds of defendants have
been on death rows across the country for more than ten years.
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We should be grateful that constitutional rulings prevent
significant alteration of the process, because it a process that
has been successful In correcting errors and saving iInnocent
lives. More than a third of all death penalty sentences have
been set aside or commuted since 1976.

Texas and Florida have spent over $300 million executing 103
defendants since 1976. The murder rate iIn both states has
continued to rise. Across the country millions of dollars have
been squandered on the death penalty. The 227 executions carried
out during the past eighteen years have cost the taxpayers from
one to six million dollars each. At present there are more than
2800 people on death row across the country, comprising a dollar
drain that will reach into the billions, this coming at a time
when resources are desperately needed for effective law
enforcement and crime control.

4. The death penalty weakens law enforcement. Every case
designated for death penalty prosecution requires an iInordinate
investment of law enforcement resources. An extensive amount of
investigative work is uniquely required iIn capital cases and an
exceedingly heavy load falls on the office of the prosecutor.
Because of the unique appeal process the burden continues long
after conviction and sentencing. We are thus deprived of effort
and resources that would otherwise be devoted to solving crimes
and prosecuting criminals. The "death i1s different™ concept,
which issues from U.S. Supreme Court rulings on the death
penalty, results in an additional disadvantage for law
enforcement. Lower courts are inclined to exercise more
stringent standards than might otherwise be required iIn ruling on
Miranda questions, search and seizure and other such matters.
These rulings can adversely effect the prosecution of non-capital
cases. And i1t i1s of major significance that use of the death
penalty, which has no value as a crime control measure, drains
away resources that would be otherwise be available for law
enforcement.

5. The death penalty is capricious: Since 1976 there have been
more than 200,000 homicides iIn the United States. There have
been 227 executions. By no means could all of those executed be
considered more deserving of death than thousands of others who
were convicted and sent to prison during the period. Most of
those executed were victims of the luck-of-the-draw. As often as
not, decisions to seek the death penalty are based on the quality
of the evidence, the availability of witnesses and other
considerations that have little to do with the offense itself.

IT a case i1s fTiled at a time when the prosecuting agency has
funds and the staff isn"t too busy, the death penalty iIs more
likely to be sought than at times when funds are tight and
caseloads are heavy. There iIs an iIntrinsic capriciousness 1in the
use of the death penalty and no way to correct it In a justice
system governed by our constitution.



6. The death penalty is unfair. Available data tells us that
poor _people who must” depend on court aﬁ)pomted counsel during the
original trial phase are far more likely to be executed than
defendants who can afford '‘the best defense money can buy."
Because of certain court rulings, further unfairmmess iIs Inherent
in the way juries are selected iIn death penalty cases. When a
defendant goes on trial for his or her Iife, guilt or Innocence
will invariably be decided by a '‘death qualified Ju%," one iIn
which there can be found '"no taint of bias against the death
penalty’’. What this means, of course, is that jurors who try
capital cases are more likely to be conviction-prone than certain
members of juries that try non-capital cases. In a mystifying
departure from the usual standard of faimess, the Supreme Court
decided that a state"s right to a jury, all of whose members are
morally untroubled by the death penalty, must take precedence
over the defendant"s right to trial by a jury from which
individuals more likely to be sympathetic to the defense have not
been systematically excluded. In effect, the majority of the
Court took the position that It is acceptable for persons on
trial for their lives to have a trial that is less fair than the
trials of defendants in non-capital cases.

7. The death penalty is cruel and unusual: 1f this_proposition
Is not always true, 1t Is true all-too-often. The history of the
use of the death penalty during recent years iIs replete with
accounts of botched executions. Death specialists in Florida,
Texas, Louisiana and Texas have acquired reasonable proficiency,
but expertise in this line of work is hard to find elsewhere iIn
our society. Especially when done infrequently, chances of a
botched execution are very high. John Louis Evans, Alabama®s
first victim since the Greg% v. Georgia decision, underwent a
gruesome fourteen minutes of agony before he died. The ordeal
V/as so horrifying as to cause the authorities to drop the curtain
in front of the witnesses viewing window whille Evans was still
smoking and writhing in the electric chair. More recently, In
Alabama, a mentally retarded man was subjected to nineteen
minutes of macabre ineptitude before dylngf_. Indiana botched at
least one of I1ts executions even worse. The advent of lethal
injections has not solved the problem. In 1988 executioners in
Texas, despite all of their experience, took forty minutes of
prc_)blg the arms and -I% of Steven Peter Morin before finding a
vein that would accept the poison. In 1983 the U.S. Court of
peals had observed that there is '"'substantial and
uncontroverted evidence... that execution by lethal injection _
poses a risk of cruel, protracted death.._Even a slight error in
dosage or administration can leave a prisoner conscious but
paralyzed while dying, a sentient witness of his or her omn
asphyxiation.” (Chaney v. Heckler, 718 f.2d 1174 [1983])

No matter how skillful and efficient state-paild executioners
may become, most theologians, ethicists, and untold numbers of
thoughtful people In our society, will continue to consider the
act of killing a human being, when there are better options, to
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