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HOUSE BILL NO. 109 BLOOD TESTS ON SEX CRIME PERPETRATORS

"An Act relating to blood tests for persons charged with sex offenses; and providing for an effective date.”
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FISCAL NOTE

STATE OF ALASKA BILLNO. CSHB 109 (JUD)

1993 LEGISLATIVE SESSION

Revision Date; March 24,1993 Department Affected:  Department of Law

Title: e...relating to blood tests for persons charged with BRU: Prosecution, Leoal Services

sex offenses.* Component Prosecution « Al

Sponsor Representative Kott Leoal Services m@perations

Requestor: Representative Kott COMPONENT SERIAL NO. 00B5 through 0090, 0093

EXPENDITURES/REVENUES:
OPERATING FY 94 FY 95 FY 9% FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- 0- -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Malch

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL -0- -0- -0- -0- -0-

FULL-TIME -0- -0 -0- -0- -0-
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact -0-
ANALYSIS: (Attach a separate page if necessary.)

FY 9

The Judiciary Committee substitute for HB 109 makes just a few minor changes to the HES version that we commented about on February 23,

1993. These minor clarifications will not have a fiscal impact for the Department of Law.

Prepared by: Richard I. Peques. Director W Phone: 465-3672

Division: ~ Administrative ServiceTDivision 77 1 D "/ Date: March24.1993
w .ldM C :

Approved by Commissioner: Charles E. Cole, Attorney Gene

Agercy.  Departrent of Law Date:  IVarch 24.1993

PREPARER TO PROVIDE ALL. DISTRIBUTION COPIES TO GOVERNCRS LEGS ATIVE OFFICE
For further distribution informetion call the Governors Legislative Cffice
Rev 11/92 J ‘ ’
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FISCAL NOTE o B
STATE OF ALASKA Il Version: csnb 109 (ua)
1993 LEGISLATIYAESSION (H) Publish Date: 3/19/9
Riviaon Dete Dt Afficikk  Corrections
Title "An Arfr~elating to blood tests &|U Statewide Proarams

for persons charged W5tft--sex offenses 1 Compore: - Inmate Health Care

auf* Rep". ~kott"
RegLeetar: House HFS.S Committee COVRONENT SERAL 10, T05-

Expenditurts/RayanuK (Thousana* of Ddllars)
CFERATING A Ffo5 FY®8 Fyor FysB Fr®D

RSO FRGES
TRAA

GONIRECTUAL

SRS

EQUAVENT

LAD&STR LIRS

GRANTS QLANG

MSELANDLS

TOTAL CPERATING -0- -0- -0- -0- 6- . -0-

CAITAL
RAVAENLERNDSORCE

RUNOING (Thousands of Goflars)

1002 Feoerd flecatptt

1003 IF Mitch

1QAF

1006 G/Royam Receipts

1006 G/IMHNA

Cher

TOTAL 1

POSMOiS:

RUL-TIME |
PART-TIME - 1
TEVRARARY

Ertinit* dnm it yw (FYBL
AN YSS (Attach a Mparsta psQxif necsssary)

This legislation does not have a fiscal impact on the Department of Corrections.
The Department has staff who can draw the blood for the tests.
Collecting the cost of the blood test from inmate earnings can be achieved without

additional cost.

n
Phore  465-3376
Dvsat Office of the Commissjoners —n Qar 2-22-93
Aqroedby Commissioer Lloyd G. Rupp Cete 2-22-93
ARy Department of Con-ecWO0On5 Vo
PREPARER TO PROMIOE AL DISTRIBUTICN (IPIES'I'O(I)\EJ\D'\’S LEAS AT\E QffitE
o further distribution informetion call Iha Governor's Legislative Qffica r
v QoP? Py o



FISCAL NOTE

STATE OF ALASKA BILL NO. CS HB 109 (JUD)

1993 LEGISLATIVE SESSION

Dept. Affected: Health and Social Services
BRU: State Health Services
Component:  Laboratories

3/23/93
Blood Tests for persons chanted with sex

Revision Date:
Title:
offenses
Sponsor:
Requestor:

Kott

House Judiciary #291

COMPONENT SERIAL i.0.
Expenditures/Revenues:
OPERATING FY94 FY95 FY96 1 FY97
PERSONAL SERVICES ! | 1
TRAVEL I 1 1
CONTRACTUAL I ' [ I
SUPPLIES 27.9 27.91
EQUIPMENT i
LAND & STRUCTURES i 1
GRANTS, CLAIMS 1 1

1

MISCELLANEOUS 1
27.9 27.9 27.9i

FY98 FY99

[EEN

27.9 27.9 27.9 27.9

| BN SN RN

1
27.9 27.9 27.91

TOTAL OPERATING
CAPITAL
REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)

1002 Federal Receipts | i i I
1003 GF Match : i I | I
1004 GF 27.9 27.91 27.91
1005 GF/Program Receipts i I i I I
1006 GF/MHTIA i I | I I
Other l | | | |
TOTAL 27.9 27.9 1 27.91

POSITIONS:

FULL-TIME | | | |
PART-TIME il 1 1

TEMPORARY

27.9

27.9 1

Estimate of current year (FY93) impact: None

ANALYSIS: (Attach a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. Itdoes not take into account the costs of medical
personnel to perform the requisite counseling and testing, travel for medical personnel to communities where qualified
personnel are unavailable, shipment of specimens, cost to ensure chain of evidence, and documentation of procedures

and test results.

In 1992, 339 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with
HB 109 is as follows:

Prepared by:
Division:

Approved by Com
Agency:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

Peter M. Nakamura. MD. MPH
Division of Public Health

missioner:
Department of Health & Social Services

Theodore A. Mala, MD. MPH

Phone: (9071 465-3090
Date:

X Date:

For further distribution information call the Governor’s Legislative Office

(R LU Bsoxs DR Lok

Tz~ If?
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Revision Date: 3/23/03 BILL NO. CS HB 109 (JuD~I

ANALYSIS (cont.): ”

1. Cost for initial HIV screening @ $16.30/test 5,705
2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 293
a positive diagnosis is $93.15/test

3. Cost for screening negative results after the six month window period for 347 @ $16.30/test 5,656
4. Cost for Western Blot for the 0.9% of those persons which tested positive after the 6 month 293
window period

5. Cost of Hepatitis B screening @ $16.30/test 5,705
6. Cost of Hepatitis B testing on the 11.2% that will test positive @ $114.10/test 4,473
7. Cost of RPR test for syphilis @ $16.30/test 5,705

$27,830

TOTAL



STATE OF ALASKA

1993 LEGISLATIVE SESSION
Revision Date: 3/23/93

Title:
offenses
Kott

Requestor: House Judiciarv

Expenditures/Revenues:
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FY94

45.5

45.5

CAPITAL
REVENUE FUND SOURCE

FUNDING:

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

45.5

45.5

Estimate of current year (FY93) impact:

ANALYSIS:

FISCAL NOTE

Blood tests for persons characd with sex

FY95 !

None

BILL NO. CS HB109 fJuD)

Dept. Affected: Health and Social Services
BRU: State Health Services

Component: Nursinu
COMPONENT SERIAL NO. #288

(Thousands of Dollars)

FY96 FY97 FY98 FY99

i
! I
45.5

45.5 45.5

45.5

45.5 45.5 45.5 45.5

(Thousands of Dollars)

45.5 455 45.5 45.5

45.5 45.5

(Attach a separate page if necessary)

Assuming a base of 200 individuals who would need testing and counseling and who would be presenting themselves to

the Public Health Center for referral for these services, the costs of this bill for the Nursing Component are as follows:

Line 300 Contractual Services

200 draws & pre- & post-test counseling @ 1.5 hours x $65/hr for initial tests 19,500
400 draws & pre- & post-test counseling @ 1.0 hr x $65/hr follow-up testing 26,000
45,500

Phone: (9071 465-3090
Date:

Peter M. Nakamura. MD. MPH

Prepared by:
Division of Pblic Health

Division:
hAG

Approved by Commissioner: Theodore A. Mala. MD. MPH Date:

Agency: Department of Health & Social Servicss

PREPARER TO PROVIDE ALL DISTRIBUTION COPIb 3 TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office
(Rav LBl wy<is DR

Page 1 of



Revision Date: 3/23/93 BILL NO.CS HB109 (JUD)

ANALYSIS (cont.):

This fiscal note assumes:
1) testing and counseling is for individuals who are not being detained by the Department of Corrections or the
Division of Family and Youth Services; and
2) individuals will present themselves to a Public Health Center for testing and counseling either through a court
order or voluntarily will be referred to private providers for counseling.

Page 2 of



3/24/93

BRIEFING PAPER
FOR

CS HOUSE BILL NO. 109 (JUD)

Prepared by Department of Public Safety

“An Act relating to blood tests for persons charged with sex offenses; and providing for an
effective date.”

Since 1987, Alaska has received Drug Control A.id System Improvement Formula Grant Funds
through the Office of Justice Programs, Bureau of Justice Assistance. The grant program is
authorized by the Anti-Drug Abuse Act of 1088. The purpose of the funds is to provide
assistance to the states for their law enforcement efforts to control the drug and violent crime
problem. The allocation for each state and territory is primarily based on population.

For the first year, the allocation to Alaska was $823,000. In 1993, the allocation is $1,870,000.

Within the State, these funds are shared by state agencies and local units of government for the
purpose of addressing the drug control problem through law enforcement, prosecution, and court
system improvement programs.

In 1992, with federal allocation of $1,852,000, there were 5 state agency projects and 9 local
government projects funded. Through these projects the funds provided 14 law enforcement
officers throughout the State, enforcing the State’s controlled substance laws through multi-
jurisdictional task force, street level enforcement, and financial investigation efforts. These
funds provided for two prosecuting attorneys to specialize in the prosecution of individuals
violating the State’s controlled substance laws. In addition, the funds provided for timely court
processing and the identification of individuals with prior drug offense incidents through
improvement of the court and criminal history record systems.

Beginning October 1, 1993, the Crime Control Act of 1990 requires that in order for the states
to continue to receive their identified Drug Control and System Improvement Grant allocation
amount, the states must have laws in place related to HIV testing of individuals convicted of a
sexual offense.  The result of a state not having such legislation enacted will be a 10%
reduction to the state’s identified allocation amount. This amount then will be shared by those
states which have enacted such legislation.



Briefing Paper
CSHB 109(JUD)
Page 2

For the State of Alaska to continue to receive its entire Drug Control and System Improvement
allocation, avoid reducing its current drug control effort, and avoid providing 10% of its
allocation to other states, passage of HIV testing legislation is necessary this session.

With a reduction of ten percent, or $187,000, to the State’s annual grant revenue allocation, it
will be necessary to fund ten percent of the law enforcement and prosecution effort currently
addressing the State’s drug cor'rol problem through State general funds and municipal revenues.



FISCAL NOTE

STATE OF ALASKA BILL NO: ,CS HB.1Q3.
1993 LEGISLATIVE SESSION
Revision Date:  3/17/93 Dept. Affected: .Bublic. Sfpry-
Title: "An ant relating tn hinnri tests fnr persons BRIJ: Alaska State Trnnpers
-charQfirl-with sex nffmses; " . Component: Detachments.
Sponsor: Representative Kntt
Requestor:  House Judiciary COMPONENT SERIAL NO. 799
EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEQUS

TOTAL OPERATING -0 0 -0 -0-

CAPITAL -0 -0- -0- -0- -0-

REVENUE FUND -0 -0- -0- -0- -0-
SOURCE:
FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0 -0 0 -0- -0
POSITIONS:

FULL-TIME 0 0 0

PART-TIME 0 0 0 0 0

TEMPORARY 0 0 0 0
Estimate of current year (FY 93) impact: $

ANALYSIS: (Attach a separate page if necessary.)

Passage of this legislation will prevent the loss of 10% of Federal Funds received by AST on a yearly basis from the

Crime Control Act (Drug Control and System Improvement Grants). See Briefing Paper.

Prepared By: Francis C Allan Phone:  769-5691
Division: Alaska State Troopers // Date:  3/17/93
Approved by Commissioner: e —— Date: 3/17/93
Agency: Richar”-~Bnrtnn. Dept, nf Puhlic Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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gfefea %ﬁ&e eqislature
COMMITTEES: p U l.e ESCL)‘!\SAEC:HICHAGOF LOOP

HEALTH, EDUCATION EAGLE RIVER, AK 99577

JL?D?(CZ)I(,:AIRA\I(_ SERVICES PHONE (907) 694-7943
STATE AFFAIRS DURING SESSION:
SPECIAL COMMITTEES: STATE CAPITOL
MILITARY & VETERANS AFFAIRS JUNEAU, AK 99811
OIL & GAS PHONE (907) 465-3777

Representative Pete Kott

SPONSOR STATEMENT
HB 109 - Blood Tests for Sex Crime Perpetrators

The purpose of HB 109 is to provide an avenue of relief for victims of sexual assault.
The threat of HIV infection and of infection from other sexually transmitted diseases is a
serious complicating side-effect of being victimized by sexual assault. The state has a
compelling interest in assuring innocent victims of crime timely relief from the anxiety that
may result from sexual assault.

HB 109 allows the victim of a sexual assault to petition the court to require a blood
test on the defendant. The bill also provides that the state must make available to both the
victim and the alleged perpetrator, upon their request, counseling relating to HIV and AIDS
which is medically appropriate for those persons, and referrals for medical and support

services.

Finally, HB 109 is designed to minimize the cost to the state of implementing this
program. If the defendant is convicted, he or she must reimburse the state for the cost of
the test. The court may order the Department of Corrections to provide for the
reimbursement through garnishment.

The Federal Crime Contrd. Act of 1990 specified that states must have a law such as
that proposed by HB 109 or lose part of their law enforcement assistance grants. The
deadline established by Congress is Jctober, 1993. If we fail to pass this bill during the
current session, Alaska's Department of Public Safety will lose approximately $185,000 in

FY94.

This bill can satisfy the Federal requirement and simultaneously form an integral part
of an effort by the state of Alaska to ensure that victims of crime in our state are afforded
every opportunity to receive appropriate relief.



- Council m Domestic Violence & Sexual Assault

PAPER

POSITION

Bill No. CSHB 109(JUD) Date: March 31, 1983

Contact: Joanne F. Lopez
Executive Director
465-4356

Title: "An Act relating to blood tests for persons charged with sex offenses...”

A total of 530 rapes were reported in 1991. Rapes account for 15.5% of all violent crimes.
There are concerns for victims who may become infected with human immunodeficiency
virus (HIV). Cases have been reported.

The Couiw.il on Domestic Violence and Sexual Assault supports the concept of a bill that
would allow a victim of sexual assault to learn if her/his assailant is infected with HTV.

The Council recommends that the victim be informed that because the offender’s blood test
IS negative, it does not mean that they are safe. The nature of HIV is such that there is an
incubation/latency period of six to eight months during which a carrier’s blood will not
reveal the presence of HIV but they can transmit the virus. Victims need to be aware that
they should be (re)tested six to eight months later. The Council would like to see funding
for the Department of Health & Social Services to pay for victim testing.

The Council also believes that the legislation should specify how the information will be
transmitted to the victim. The Council recommends that the information should be provided
to the victim only if the victim (or the victim’s legal custodian, if the victim is a minor)
wants the information. The information should never be transmitted by letter and the victim,
or victim’s legal custodian if the victim is a minor, should be allowed to name a designee
to receive the information if the victim doesn’t want to learn of it directly.

The Council recommends that counseling of victims concerning the results of the alleged
offender’s blood test need to be handled sensitively. A counseling brochure does not meet
this standard. A trained counselor or nurse or other appropriate service provider needs to
be available to help the victim deal with the situation and to counsel the victim on safe sex
and protection of their partner due tc the potential exposure.

Willie Kinneb/ew, Acting CMir
Council on Domestic Violence & Sexual Assault



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450 .
FAX (907) 465-2029 . 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February 17, 1993
SUBJECT: Blood Testing of Sex Offenders - CSHB 109(HES) (Work

Order No. 8-LS0462\K)

TO: Representative Cynthia Toohey
Attn: Lynne Smith

FROM: Jerry Luckhaupt<”~£s-"'
Legislative Counsel

Enclosed is the final committee substitute you requested for the above-referenced
bill. 1 have a few comments about the changes that were made.

1. On page 2, line 1, of the committee substitute, the committee added that "the
parent or guardian™ may file a petition for a blood test of a defendant. The language
the committee adopted would seemingly permit a parent to seek a petition for a test
even if the victim of the offense, their child, has reached the age of majority. It
would probably be better to use language similar to that used on page 2, lines 16 -
17, such as "or if the alleged victim is a minor or incompetent, the alleged victim’s

parents or guardian.”

2. On page 2, lines 3-9, the court is required to make a determination that
probable cause exists to believe that a crime for which a test may be ordered was
committed and that sexual penetration took place. The committee added language
that in making this determination the court may rely on evidence presented before
the grand jury or at any prehminary hearing. My concern is that the present
language could be interpreted so as to not give a court the authority to hold a
hearing if it chose to do so. While the language in the CS uses the permissive term
"may" in allowing the court to rely on the evidence adduced at earlier proceedings,
and this could be regarded as implicitly giving the court the authority to hold a
hearing, it would be better to explicitly state that the court may hold a hearing or
may rely on previously presented evidence, or that the court may rely on previously
presented evidence or if that evidence is insufficient the court may hold a hearing.

3. On page 5, lines 8 - 12, of the bill draft, the committee removed the criminal
penalty for unauthorized disclosure of the results of a test conducted under the bill,



Representative Cynthia Toohey
February 17, 1993
Page 2

and substituted in that any unauthorized disclosure may be punished as contempt of
court. Contempt of court is provided for in AS 09.50.010 - 09.50.060.-* Presumably,
this contempt would be criminal contempt, as opposed to civil contempt, as one who
has disclosed test results is being punished for past conduct and to vindicate the order
and authority of the court, and any contempt order would not be conditioned on any
future or remedial action of the person facing the contempt charge - that is a civil
contempt order usually tries to coerce compliance with a court order and a person
found in civil contempt is given the opportunity to purge the contempt charge by
doing something the court was commanding the person to do. See Stadler v.
State, 813 P.2d 270 (Alaska 1991); Johansen v. State, 491 P.2d 759 (Alaska 1971).

Further, though the committee was advised that contempt only carries a possible
punishment of a fine of $300 or less, actually the potential punishment could be
substantially greater than $300. An unauthorized disclosure of test results would be
a violation of a court order which is provided for in AS 09.50.010(5). The penalty for
most forms of contempt, including AS 09.50.010(5), is only $100. AS 09.50.020. But
if by the contempt the "right or remedy of a party to an action or proceeding was
defeated or prejudiced by the contempt"” the penalty is "by fine of not more than $300
or by imprisonment for not more than six months.” AS 09.50.020. It would appear
that the unauthorized disclosure of the test results of the person whose blood was
tested would result in the person’s right or privilege in not having those results
disclosed being defeated or prejudiced. Consequently, | believe a person that
discloses test results in an unauthorized manner would be subject to a $300 fine or
six months in jail.» Since the committee’s rationale for adopting this change
appeared to be based upon the concerns of the Department of Law that an alleged
victim could be subjected to ajail sentence this change does not accomplish that goal.

U Criminal contempt is punishable as provided for in civil contempt proceedings. AS 12.80.010.

2 In asense the contempt could be considered to be civil, in that any unauthorized disclosure could
be considered to have occurred to the detriment of the person whose blood was tested and the person
who made the disclosure could be ordered to compensate the person whose blood was tested for any
damage sustained by the unauthorized disclosure. See AS 09.50.040 and Stadler. infra, at 272 - 273.
But since there is no way the person making the disclosure can purge the contempt - the person
cannot take back the unauthorized disclosure - it seems reasonable to assume that any contem pt
proceeding in this situation would be criminal contempt.

In Siggelkow v. State, 731 P.2d 57 (Alaska 1987), the Alaska Supreme Court found that awoman’s
right to be "left alone™ by her ex-husband who constantly harassed her in violation of a no-contact
order issued as part of the parties” divorce decree was such a right that authorized the increased
penalty provisions of AS 09.50.020. | do not believe that it is a great reach from that decision to say
that a person’s right, under the bill, not to have their test results disclosed is such a right or privilege
that the defeat or prejudice of that right by unauthorized disclosure would authorize the increased

penalty provision of AS 09.50.020.



Representative Cynthia Toohey
February 17, 1993
Page 3

| am also concerned about the removal of the criminal penalty for unauthorized
disclosures and how it may affect a court’s review of the constitutionality of the entire
blood testing scheme. It must be remembered that the Alaska Constitution contains
an explicit right of privacy provision that does not exist under the United States
Constitution or most other state constitutions. Providing for a certain level of
confidentiality of the identifiable test data as is done in the bill and a provision that
unauthorized disclosure is a crime provides a court at least some support in finding
that this testing scheme is constitutional. While punishment of unauthorized
disclosures as criminal contempt does not harm the bill vis-a-vis a constitutional
challenge, the removal of any criminal sanction would weaken the bill if its

constitutionality were under attack.

Finally, 1 am concerned about how someone not a party to the petition for testing
could be prosecuted for contempt. How would the person have received notice that
the test results could not be disclosed if they were not served with the original court
order? If a person were aware that testing might be ordered and they might want
to disclose the results for whatever personal reason they might have, if they were able
to obtain the results by hook or crook, how could the person intervene in the criminal
proceeding if they were not the victim or the state? | don’t have answers to these
questions, but if a criminal penalty is provided for unauthorized disclosure | don’t
believe that these questions would be implicated.

If you have any questions, please contact me at your convenience.

GPL:mi
93-026.mai

Enclosure



"\Wi:f/a\T 11 WALTER J. HICKEL, GOVERNOR

J
DEPARTMENT OF HEALTH AND
SOCIAL SERVICES ?U?\IEBA%),(AlLlﬁ(\)glKOA 99B11-0610

HONE: (907) 465-3090
DIVISION OF PUBLIC HEALTH

February 17, 1993

Honorable Pete Kott, Member
House HESS Committee

Alaska State Legislature
State Capitol

Juneau, AK 99811

Dear Representative Kott,

At the House hearing of HB 109 (Blood testing on individuals
accused of sexual assault) on 9/16/793 | made an error in a
statement on the disease, Hepatitis B. I wish to take this
opportunity to correct that misunderstanding and to apologize for
any confusion that the statement may have created.

Contrary to my statement, although the primary method of
transmission is through the blood route, Hepatitis B is considered
to be a sexually transmitted disease.

Hepatitis B 1is a highly infectious virus that is very stable and
can exist over a month in the dried state. It is not transferred
in the fecal, oral route but is transmitted through blood and the
sexual process. It can also be transmitted from an infected mother
at the birthing and through the saliva of an infected person. The
later is considered one reason for the high incidence of hepatitis
B iIn 1institutions that cared for children who were severely
mentally retarded.

Hepatitis B immune globulin 1is available for those who have high
risk exposures but the preventions of hepatitis B is not definite.
A Hepatitis B vaccine is available for preventing the disease if
given before exposure. The vaccine 1is given in combination with
the globulin at times after the exposure to maximize the
possibility of preventing the disease.

In view of the transmission of hepatitis B through sexual practices
it would be reasonable that testing for this disease be included in
the blood tests mandated under C.S. for H.B. 1009.

Thank you for giving me the opportunity to correct any
misinformation that may have been provided earlier.

Sincerely,

Peter M. Nakamura M.D.,M.P.H.
Director, Division of Public Health.

Dfinied on recvcloid paoor j y C.O



WALTER J. HICKEL, GOVERNOR

_ PALEASERERLY TQ

CRIMINAL DIVISIO

N CENTRA
P.0.BOX 110300 m6TATE
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CAPIT
3

JUNEAU, ALASKA 99811-0300

DEPARTMENT OF LAW PHONE: (907) 465-3428

FICE
L

O OFFICE OF SPECIAL PROSECUTIONS

AND APPEALS

RIMINAL DIVISION 1031 W. 4THAVENUE. SUITE318
C SI0 ANCHORAGE. ALASKA 99501-5993

PHONE: (907) 279-7424

March 10, 1993

The Honorable Pete Kott
House of Representatives
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99801-1182

Re:  CSHB 109(HES) (Relating to blood tests for persons charged with sex
offenses)

Dear Representative Kaott:

By letter dated February 26, 1993, you have asked us to review CSHB 109(HES),
relating to blood tests for persons charged with sex offenses. In particular, you wish to know
whether there are potential due process problems in allowing the court to order a blood test
without holding a hearing on the matter at which the defendant may be present.

We do not believe that this provision presents any constitutional problems.
Proposed AS 18.15.300(c) authorizes the superior court to order a defendant to provide a blood
sample for testing if the court determines that there is probable cause to believe that the
defendant committed one of the enumerated offenses and that sexual penetration with the victim
took place.

The “probable cause” standard set forth in this bill is the same standard that is
used for the issuance of search warrants. Search warrants are uniformly issued at ex parte
proceedings; the defendant is neither present nor has any right to be heard before the warrant
is issued and executed. Search warrants per force involve an invasion of the subject’s privacy.
The sufficiency of the probable cause standard to support search warrants is highly indicative
of the sufficiency of that same standard for the issuance of an order requiring a charged
defendant to submit a blood sample for testing. Similarly, the permissibility of obtaining search
warrants in ex parte proceedings is highly indicative that an order requiring the production of
a blood sample may be issued without providing the defendant an opportunity to be heard on the
issue.

Proposed AS 18.15.300(c) further states: “In making the [probable cause]
determination, the court may rely on the evidence presented at a grand jury proceeding or

(Eb printed on recyded peper SY CD
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preliminary hearing.”1 At a preliminary hearing, the prosecution bears the burden of
establishing that there is probable cause to believe that the alleged offense was committed by the
defendant. Criminal Rule 5.1(h). The defendant has the right to be present at this hearing and
may cross-examine the witnesses against him. Criminal Rule 5.1(b). Thus, to the extent that
the court relies upon evidence that was presented at a preliminary hearing, the defendant had the
opportunities to be present and confront the evidence against him at that hearing; a second such
opportunity need not be provided.

The defendant does not have the opportunity to be present at a grand jury
proceeding. Our constitution, however, provides alternative safeguards to secure defendants’
rights. Thus, a grand jury, which is comprised of eighteen persons, hears the evidence against
the defendant and applies a standard at least as strict as the “probable cause” standard used in
preliminary hearings (whether *all of the evidence taken together, if unexplained or
uncontradicted, would warrant a conviction of the defendant”). Criminal Rule 6(q). To the
extent that this proceeding is sufficient to justify the maintenance of felony charges against the
defendant, with the appreciable loss of liberty entailed throughout those proceedings, we believe
that it is also sufficient to justify an order requiring the defendant to provide a blood sample for
testing.

Finally, we note that proposed AS 18.15.310(f) specifies that “the results of tests
ordered under AS 18.15.300 —18.15.330 are not admissible evidence in a criminal or juvenile
proceeding.” Although we do not believe that this provision is constitutionally required, it
further reduces any concerns that may exist regarding the lack of a new evidentiary hearing on
the issue of whether a blood test should be ordered. A defendant would have a greater interest
in challenging an order to provide a blood sample if that sample could be used as evidence
against him.2

In summary, we find no constitutions impediment fj this bill’s provision
authorizing the court to rely upon a preliminary hearing and/or grand jury proceedings in making
the factual determination that there is probable cause to believe that the defendant committed one
of the enumerated offenses and that sexual penetration with the victim took place.

You also wish to know whether the defendant’s privacy interests are sufficiently
safeguarded by providing that unauthorized, disclosure is punishable by contempt of court. We

1 We would like this sentence to be amended to explicitly acknowledge that the court may
rely exclusively on such evidence.

2 We note that there is nothing in this bill that would prevent a prosecuting attorney from
obtaining an independent order for the provision of a blood sample under Criminal Rule 16.
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bei;eve that this is sufficient. To the extent that the circumstances justify the invasion of the
defendant’s privacy rights in the first instance by requiring the production of a blood sample for
testing, the defendant’s additional privacy interests in restricting the disclosure of the test results
are adequately protected by the provision in this bill prohibiting unauthorized disclosures. We
do not believe that the defendant’s right of privacy is appreciably affected by whether a violation
of that prohibition is treated as contempt of court or is made a new criminal offense. o

If you have further questions or if we may be of assistance in any other manner,

please feel free to contact us.

CC:

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

By:
Margot O.fcnuth
Assistant AttornejcGeneral

Charles Cole
Attorney General

Deborah Behr
Department of Law

Kris Lethin
Legislative Liaison

Richard Burton, Commissioner
Department of Public Stifety

Dr. Ted Mala
Commissioner
Department of Health and Social Services

Lloyd Rupp
Commissioner
Department of Corrections

March 10, 1993
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COMMITTEES: rlH: HOME:
HEALTH, EDUCATION . 9843 CHICHAGOF LOOP

& SOCIAL SERVICES EAGLE RIVER, AK 99577
JUDICIARY PHONE (907) 694-7943
STATE AFFAIRS

DURING SESSION:

SPECIAL COMMITTEES: STATE CAPITOL
MILITARY & VETERANS AFFAIRS JUNEAU, AK 99811
OlL & GAS PHONE (907) 465-3777

Representative Pete Kott

MEMORANDUM

DATE: March 17, 1993
TO: Representative
Co-chair, House Commiittee
FROM: Rep. Pete Kott?
RE: Request for hearing

HB 109, Blood Tests for Sex Crime Perpetrators

Please schedule HB 109 for a hearing before the House Finance
Committee as soon as possible.

HB 109 is a victims rights bill which allows the victim of a sexual
assault to petition the court to have the defendant tested for the
presence of HIV antibodies and indications of other sexually
transmitted diseases. The bill also provides that if the defendant
is convicted, he must reimburse the state for the cost of the test.

The following items are attached:

Sponsor statement
Attorney General's opinion
Letter from Dr. Peter Nakamura
Department of Public Safety briefing paper
Letter of support from Alaska Women's Commission
Fiscal notes:

Public Safety

Department of Law

DHSS, Laboratories

DHSS, Nursing

Corrections

If you have any questions on this bill, please call me or my
Legislative Assistant, Jack Phelps, at 465-3777.

cc: Rep. Hanley
Rep. Maclean



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
M ail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 27, 1993
SUBJECT: Sectional Summary of CSHB 109(JUD)
(Work Order No. 8-LS0462\0)
TO: Representative Pete Kott
Attn: Jack Phelps
FROM: Jerry Luckhaupf T t~A~
Legislative Counsel
You have requested a sectional summary of the above described bill. As a

preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill - the bill itself is the best statement of its
contents.

Section 1 of the bill amends AS 18.15 by adding new sections AS 38.15.300 -
38.15.320.

AS 38.15.300 provides that a defendant or a juvenile charged with a violation
of AS 11.41.410 - 11.41.440 that includes sexual penetration as an element of the
offense may be ordered to submit to a blood test for indications of exposure to or
inaction by HIV and other sexually transmitted diseases. Copies of the results of the
test shall be provided to the defendant or juvenile, the victim, and if the defendant
or juvenile is detained, the officer in charge and the chief medical officer of the
institution detaining the defendant or juvenile. The section provides procedures for
ordering the test and sets limitations on when a test may not be ordered.

AS 18.15.310 provides procedures for conducting the test and issuance of the
results. This section also provides that a court may order everyone receiving the
results, other than the defendant or juvenile, not to release the results.

AS 18.15.320 provides that the cost of preforming a test shall be borne by the
Department of Health and Social Services. If a defendant for whom a test has been
conducted is convicted the sentencing court is required to order the defendant to
reimburse the Department of Health and Social Services for the cost of the test and
the Department of Corrections is authorized to deduct the cost of the test from any
pay the inmate receives under AS 33.30.201.

Section 2 of the bill provides an effective date.

GPL:Imb
93-087.1mb
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The Honorable Ron Larson

The Honorable Eileen MacLean
Co-Chairs, Finance Committee

The House of Representatives

Alaska State Legislature

State Capitol, Juneau, AK 99301-1182

Dear Representatives Larson and MacLean:

| am writing to you regarding House Bill 109. HB 109 would
require persons arrested for alleged sex offenses involving
penetration to have their blood tested to ensure that they
are not HIV positive or infected with AIDS virus or other
communicable or sexua_llr transmitted diseases. This bil
would allow, under fairly stringent confidentiality
provisions, the alleged victims of sex offenses involving
penetration to discover if they could have contracted any
disease from the alleged sex offender,

Although the Alaska Civil Liberties Union ‘AkCLU).
appreciates the desires of the sPonsors of this bill to
inform alleged victims of sex offenses of the likelihood of
future serious - even I|fe-threaten|n(}; muhealth risks
associated with the violence perpetrated against them, it
opposes - for the reasons outlined below -~ the approach
taken Dby this bill.
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First, HB 109 would allow blood samPles to be taken from an alleged offender
before he or she has been found guilty of a crime. Under the bill, however,

blood cannot be sampled until a judge finds "probable cause exists to helieve
that a transfer of blood, saliva, semen, or other bodily fluid took place between
the defendant or minor and the alleged victim." This requirement, while putting
in glace a procedural protection not presently in place for defendants ?whmh the
AKCLU supports), poses hardships on both the alleged victim and the defendant.

The hill will require a probable cause hearing before the actual trial itself,
requiring the alleged victim to poIent|a|I5( have to appear In court twice, once
for the hearing and once at the trial itself. Court appearances in these cases
are understandably difficult for the victim and adding a potential second
appearance seems ver)( troublesome. In addition, a finding of probable cause by
a Judge will certainly leave the public with the impression that the defendant is
guilty even before hé or she has had a full and fair trial on the matter of the
offense. This assumption of guilt would potentially deny alleged offenders due
rocess of law by den}/_mg them both the n_caht to not incriminate themselves and
he right to a présumption of innocence untl proven guilty.

Secondly, this bill would perpetuate the dangerous misperception that
Information about a sex offender's (e.g., rapist, incest perpetrator, child
molester) HIV status Is critical to the victim's health, when in fact such
knowledge is useless. The knowledge of the health status of an alleged sex
offender-Is of no import when determining the future health of the victim of a
sex offense. Though the offender may test positive for HIV (or other sexually
transmitted or communicable d|seases¥, there is no guarantee that the victim
will develop the disease.

More Importantly, . even if the alleged offender tests negative at. the
time 0 I[t)he Bfglod test, there IS r?o guarantee that the Q{/IC’[Im Wil
not develop the disease. We know that the incubation period for the AIDS
virus ranges from two weeks to six months and is peculiar to each individual.
Therefore, a survivor of a sex offense maY _|mﬁroperly rely on a negative result
and forgo testing or prophylactic treatment if the accused tests negative.

A much more effective method of determining whether the victim develops such
a_disease is to monitor the health of the victim, not that of the alleged
offender. The AkCLU opposes mandatory HIV testing of people accused of sex
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offenses spemfl_call?/ because such tests do not provide the victims of sex
offenses with timely or reliable Information which they can use to properly
evaluate their level of risk and make informed decisions about their health care.
Testing the accused cannot tell the survivor whether she or he has been infected
and thus does not preclude the need for survivors to be tested themselves.

Assuming that the underlying purpose of this bill is provide information
necessary for the provision of appropriate health care to a victim of sexual
assault, testing the defendant for the presence of HiV shortly after the date of
the alleged assault will not provide reliable or conclusive information to the
victim. A positive test could just as likely reflect that the accused had been
exposed to HIV durlngﬂ the period of time "after the alleged assault (If the
afcfcused s out on ball, for Instance) as any exposure prior to the alleged
offense.

Furthermore, if there is reasonable evidence to suspect exposure to HIV and
treatment Is available, it should begin as soon after exposure as possible. This
again speaks to the need for testm?, treatment, and counseling, if necess.ary, of
the victim without regard to any test result of the accused. Indeed, by six fo
twelve months after the date of the offense, the survivor's own test Tresult Is
the most reliable source of information regarding her or his health status.

Finally, mandatory testing, sven with the protection of a probable cause
hearing, Is an intrusive medical procedure. The AKCLU is concerned that the
alleged perpetrator's Individual right to privacy will be infringed upon under
this "bill.  Only in the most extreme of circumstances should any medical
Frocedure be "performed upon a Person without that person’s consent. Given that
he test is mere accurate when taken from the victim, there is no reason for the
state to impose mandatory blood testing on a defendant in a sex offense case.

The AKCLU agrees that sex offenses are terrible crimes. Nevertheless, we also
believe that the rights of victims and the rights of the accused must be
balanced. The rights of one group should not take precedence over the rights of
another.  Should HB 109 pass, however, the rights of victims will be ?ranted
recedence over the nghts of accused offenders, while faﬂmg to truly offer
he victims of sexual offenses the kind of surety about their health that only

comes with proper testing of and counseling for the victim.
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Should you have questions, or If we may be of assistance to you in this matter,
please do not hesitate to contact this office.

Sincerely,

Randall P. Burns
Executive Director

cc. Representative Kott .
Alaska AIDS Assistance Association
Cindy Smith
Sherry Goll
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Hris Billwould require Stoodtestsfrom persons chargedwith s&qtafoffenses andprovide
anavenueforvictims o fthe sexualassault to receive the resufts o fiHose tests.

MB 109 provides victims ofsexpalassault a means to determine whctherthcy Have Been
exposedto communicaBCe diseases. J it the present time privacy laws prohtBit this testing
ofallegedperpetrators ofsexpalassault ordisclosure o ftest results. "Victims Save no
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people whoseperson andwhase own right to privacy have Seenviolated Hie statutes
shouldprovide them access to the medicalinformation ahout their attocher necessary to
determine any medical treatment neededto preserve theirphysical- andmental- health.
Sexpalassault victims needagnat dealofhelp andsupportfo r recovery. MB 109 provides

animportant remedy without compromising legitimate protection o fthe alleged‘attachgris
rights.

Hie proposedBillappears to adequately address Both the necessary protections andpractical
means o fachieving the desiredresults. Hiejllaslg Women's Commission supportsMB 109
aswritten.
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TESTING SEXOFFENDERS FORHIV

"The public good to be achieved must be balanced against the costs of t&e policy."
Larry Gostin, The Politics ofAIDS, 1989

INTRODUCTION

In the United States each year between 1973 and 1987 some 155,(XX} women reported they
had been raped. (1, p. 7) Although rape is not solely a crime against women, national statistics on
homosexual rape are not available. All victims of sexual assault (or survivors, the term some
advocacy groups such as the Center for Women Policy Studies prefer) suffer physical and
emotional trauma. (2) When the fear of being infected v’ 'i the human immunodeficiency virus
(HIV) is added, the emotional burden increases. Because the victims not only have been assaulted
but also possibly threatened with a deadly disease, they often want to know if their assailant is
infected with HIV, and public sentiment tends to support requiring the accused to undergo HIV
testing.

States feel pressure to respond with legal remedies. One option is to require offenders to
be tested for HIV infection (the presence of HIV antibodies) so that victims may have the
information. Federal legislation passed in 1990, the Martin amendment to the Comprehensive
Crime Control Act of 1990 (P.L.101-647), pressures states to require HIV testing of convicted sex
offenders at the victim’s request or lose 10 percent of their victim’ assistance funds.

Still, questions exist about the usefulness of testing and the legality of mandatory testing.
Being infected with HIV is net a crime; infection only becomes relevant to criminal proceedings in
the cases involving reckless endangerment, such as assault with intent to infect or deliberate
transmission of the virus.

The states have the task of balancing the rights of victims and defendants. To do so,
legislators need to conduct careful research about the issues and involve rape victim assistance
groups, other relevant community organizations and public health agencies, as well as legal
counsel. As Larry Gostin, executive director of the American Society of Law and Medicine,
asserts, "The public good to be achieved must be balanced against the costs of the policy [including]
. . the invasion of human rights, the financial cost or the practical burdens of the policy.” (3, p.
1020) This report examines some of those policy costs, focusing on issues for legislators to
consider regarding HIV testing. The issues include both practical and legal questions about
requiring HIV tests for sex offenders.

PRACTICAL CONSIDERATIONS ABOUT HIV TESTING

Tests for HIV infection screen for antibodies produced by the immune system’s response
to HTV, not for the virus itself. The usual testing procedure is to screen with the ELISA (enzyme-
linked immunosorbe.it assay) and then to confirm positive results with the more labor intensive
Western blot test. (4, p. 261-2) Testing sex offenders for HTV raises a number of questions,
including the small risk of transmission, the reliability of the tests, the usefulness of the
information and the cost.

The risk of transmission of HTV from a single sexual assault. HIV is transmitted through

the transfer of body fluids such as semen and blood. The risk of HTV transmission from a single
sexual encounter is relatively low. Currently available data suggest at most a 1-in-500 chance of
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TESTING SEX OFFENDERS FOR HIV

"The public good to be achieved must be balanced against the costs of the policy."
Larty Gostin, The Politics ofAIDS, 1989

INTRODUCTION

In the United States each year between 1973 and 1987 some 155,000 women reported they
had been raped. (1, p. 7) Although rape is not solely a crime against women, national statistics on
homosexual rape are not available. All victims of sexual assault (or survivors, the term some
advocacy groups such as the Center for Women Policy Studies prefer) suffer physical and
emotional trauma. (2) When the fear of being infected with the human immunodeficiency virus
(HIV) is added, the emotional burden increases. Because the victims not only have been assaulted
but also possibly threatened with a deadly disease, they often want to know if their assailant is
infected with HIV, and public sentiment tends to support requiring the accused to undergo HTV
testing.

States feel pressure to respond with legal remedies. One option is to require offenders to
be tested for HIV infection (the presence of HIV antibodies) so that victims may have the
information. Federal legislation passed in 1990, the Martin amendment to the Comprehensive
Crime Control Act of 1990 (P.L.101-647), pressures states to require HTV testing of convicted sex
offenders at the victim’s request or lose 10 percent of their victim’s assistance funds.

Still, questions exist about the usefulness of testing and the legality of mandatory testing.
Being infected with HIV is not a crime; infection only becomes relevant to criminal proceedings in
the cases involving reckless endangerment, such as assault with intent to infect or deliberate
transmission of the virus.

The states have the task of balancing the rights of victims and defendants. To do so,
legislators need to conduct careful research about the issues and involve rape victim assistance
groups, other relevant community organizations and public health agencies, as well as legal
counsel. As Larry Gostin, executive director of the American Society of Law and Medicine,
asserts, "The public good to be achieved must be balanced against the costs of the policy [including]
.. . the invasion of human rights, the financial cost or the practical burdens of the policy.” (3, p.
1020) This report examines some of those policy costs, focusing on issues for legislators to
consider regarding HTV testing The issues include boih practical and legal questions about
requiring HIV tests for sex offenders.

PRACTICAL CONSIDERATIONS ABOUT HIV TESTING

Tests for HTV infection screen for antibodies produced by the immune system’s response
to HIV, not for the virus itself. The usual testing procedure is to screen with the ELISA (enzyme-
linked immunosorbent assay) and then to confirm positive results with the more labor intensive
Western blot test. (4, p. 261-2) Testing sex offenders for HIV raises a number of questions,
including the small risk of transmission, the reliability of the tests, the usefulness of the
information and the cost.

The risk of transmission of HTV from a single sexual assault. HIV is transmitted through

the transfer of body fluids such as semen and blood. The risk of HTV transmission from a single
sexual encounter is relatively low. Currently available data suggest at most a 1-in-500 chance of
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infection from a single male-to-female exposure if the male is infected. (5 p. 2829 and 6) Risk
may be somewhat higher if tissue damage occurs, as may be likely in C8§% of forcible rape. Of
those who died from AlDSrelated illness between 1981 and 19909 only 3.0 percent (3537) were
infected through heterosexual contact. (7) The most recent Centers foe Disease Control data
attribute 10011 (6 percent) of all known AIDS cases in the United States to heterosexual contact.
(® No cases of HIV transmission from rape have been reported in the United States and only one
in Great Britain (Q p. 3Band 1Qp. 2)

Reliability of HTV tests. Most individuals with detectable antibodies are assumed capable
of transmitting infection. Current tests are quite reliable, but no test is 100 percent so. (4 p. 20)
Especially in lowrisk populations, there are significant problems with false positive results
(positive tests when the virus is not present) and false negative results (negative tests when the
virus is actually present). (4, p. 263) Test results vary among laboratories and are vulnerable to
subjective interpretation. Most infected people test HIV-positive within four to six weeks after
exposure, but some may not test positive for up o six nonths, possibly longer, because tests
nmonitor antibodies produced in response to thevj'  rather than the actual presence of the virus.
There is hope for more reliable tests in the future.

Usefulness of testing information. Sexual assault victins might want information about the
accused offender's HIV status for two primery reasons: [T0NCEM for their oan health and concem
for the health of thelr sex partrers. The victins and thei partrers would be relieved to know if
the offender did not test HIV-positive. If the offender tested HIV-positive, victims would want to
know quickly to initiate preventive medical action and to protect their partrers. A pregnant
woiman or a woman considering pregnancy hes a particularly compelling need to loiow the
offender’s HIV status so she can make informed decisions about the health of her future children
Testing the victim will not give useful, reliable information immediately after the assault, because
the virus can have an incubation period of six months or nore.

A victim might request treatment with AZT (ziduvodine), which is used to delay the
progression from HIV infection to full-bloan AIDS and to increase the length and quality of Ure of
infected patients. Some physicians recommend immediate administration of AZT as a prophylaxis
to healthcare workers who have been exposed to HIV, but no studies to date have proven the
effectiveness of AZT as a preventive measure. The U.S. Public Health Service recommends that
physicians and exposed individuals (but not specifically victins of sexual assault) make decisions
about the use of AZT based on risk cf infection, time elapsed since exposure, and counseling abbout
the risk of toxicity and the uncertain®” about the effectiveness of the medication as a preventive
measure. (11, p. 7)

Time also is an issue. Because early intervention may be nore effective (if AZT
intervention is beneficial at all), testing and communication of test results to the victim need to be
completed as quickly as possible after the assault. Waiting until conviction, which can take up to
three years, decreases the usefulness of the information to the victim Testing all accused
offenders may solve this problem but raises legal questions. If the offender is not tested promptly,
then testing the victim provides at least as much useful information to the victim, because it may
show the actual presence or alxsence of the virus. (12, p. Z254)

Cost and payment of mandatory or court-ordered testing. Testing costs vary wicely,
depending on whether testing is done in bulk, as through a state health department, or individually,
by private physicians. Costs also depend on the number of tests required, determined by
preliminary test results and the individual’s risk factor(s). Caosts for tests in bulk are estimated at
$ to SI5 for the ELISA and $5 to $40 for the Western blot assay.  Individual tests are
substantially more expensive, averaging $50to $7/5 and can cost as much as $X00
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Only a few states have laws that provide for paying for testing, and none unconditionally
pays for a victim’s testing. Florida draws on general revenue funds. Kansas, Ohio, South Carolina
and Virginia demand repayment from the convicted offender, either directly or as part of the
court’sjudgment. If the defendant is indigent, then the state, municipality or county pays. Oregon
uses Crime Victim Compensation funds. Missouri’s Department of Health pays for the victim’
test if the defendant tests HTV positive, and Idaho pays only to the extent that the Legislature
appropriates specific funds.

LEGAL CONSIDERATIONS ABOUT HIV TESTING

The Fourth and Fourteenth Amendments to the U.S. Constitution raise two major issues
concerning mandatory testing of offenders and non-voluntary disclosure of test results to victims
and others. The Fourth Amendment guarantees protection of the individual from unreasonable
searches and seizures and requires that search warrants be based on probable cause. The
Fourteenth Amendment is concerned with personal liberty, restrictions on state action and the
right to privacy.

Reasonable search. Obtaining a blood sample for HTV testing is a "search" under federal
law. The U.S. Supreme Court’s interpretation is that the reasonableness of a search is determined
"by balancing the government’ need to conduct the search against the invasion which the search
entails." (13) Warrantless administrative searches may be allowed in non-criminal croceedings
when the government’s interest in protecting public safety outweighs the individual’s privacy
interest. (14) The uncertainty surrounding HIV test accuracy and the decreasing usefulness of the
offender’s test results over time may weaken the case that testing protects public safety in terms of
sexual assault victims.

Privacy. Discrimination against HTV-infected individuals is a serious problem. There are
concerns about fairness of trials and treatment in correctional facilities. Knowledge that an
individual was tested, regardless of the results, can be damaging. Perhaps more important, if the
defendant is tested before conviction, it may prejudice the presumption of innocence. On the
other hand, if testing is restricted only to convicted sex offenders, it fails to allow for early medical
intervention and provides little physical or emotional benefit to the victim.

Court-ordered testing. If a court receives the defendant’s written, informed consent to test,
or if a court weighs the need for testing against the right of the defendant and finds cause to test,
then there are fewer constitutional constraints on testing. A Connecticut law (S.B. 812, 1989),
although not specifically directed at sex offenders, is an example of legislation that balances public
need and legal protection. Before a court may issue an order for testing, it must find dear and
imminent danger to the public health or the health of another person. In addition, the person
requesting testing must demonstrate a compelling need that cannot be met by other means. To
assess "'compelling need," the court must weigh the need for the test result against the test subject’s
privacy interests and the public interest, which may be poorly served by involuntary testing. (15, p.
61) The problem with these procedures is how long they take.

OPTIONS OTHER THAN HIV TESTING OF THE OFFENDER
The Presidential Commission on the HTV Epidemic and others concerned with the needs
of assault victims have recommended focusing on the victim’s needs and health status, providing

HIV and rape counseling, and making medical care available. (2,16,17,18)

When reason exists to suspect HTV transmission from an assault, testing the victim, and
retesting over the period of incubation, is the most reliable source of information. (19, p. 1632) In
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addition, the victim may better benefit from an immediate assessment of the risk status of the
accused offender, with or without HIV testing, to the extent possible within the legal limits of
confidentiality. The victim also needs to know the latest information about preventive measures,
such as AZT treatment.

The Centers for Disease Control recommend that pre-test counseling include information
about:

» The risk of infection;
» The limitation of the test results;

» The consequences of a positive test result, such as concerns about insurance,
employment and housing discrimination; and

» Measures to prevent the spread of the virus.

STATE RESPONSES

As of May 1991, at least 23 states had passed laws concerning HTV testing of sexual
offenders. In addition, at least 70 bills about this issue were proposed in 26 states during the 1991
legislative sessions.

States have taken different approaches to concerns about sex assault. Some have
emphasized the rights of victims, others the rights of defendants. California’s and New York’s laws
tend to illustrate the range.

California (S.B. 1007,1988 and S.B. 2643, 1989) places greater emphasis on victims’ rights.
One law mandates HIV testing of convicted sex offenders. Another requires the court to issue a
search warrant to obtain a blood sample for HTV testing from a person charged with sexual assault
when there is probable cause to believe there was a transfer of body fluids. Counseling for both
the victim and the accused is required. If the test is positive and confirmed, the victim is notified.
The victim is immune from civil liability for disclosing the information as necessary to protect the
health and safety of self, sex partner(s) and family. (12, p. 244 and 16, p. 1625)

New York’s AIDS Testing and Confidentiality Law [NY PUB. HEALTH I jvw 2781.1], which
does not specifically address testing sex offenders, protects the rights of the defendant while
weighing the needs of the victim. It does not give the victim the right to have the defendant tested.
The person to be tested must give written, informed consent unless the test is authorized by law.
The court must weigh the victim’s needs against the defendant’s privacy interests and find "clear
and imminent danger" to the victim’s life or health before ordering testing or disclosure of test
results to the victim. Any further disclosure or redisclosure is prohibited. (12, p. 259 and 16, pp.
1627-29)

The Appendix contains a chart of state laws concerning HIV testing of sex offenders and
their provisions on the issues addressed in this report. The following is a summary of the
provisions:

» Testing Requirements: fourteen states (CO, FL, ID, IL, IN, MS, MO, NV, ND, OH,
OR, SC, TN, WV) require testing for convicted or, in some cases, charged sex
offenders; 11 states (AK, AZ, CA, FL, GA, KS, MI, OR, TX, VA, WA) require a court
order, some only after failure to get the accused’s consent.
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» Timing: At least nine states (CA, CO, FL, GA, DD, NV, OH, TX, VA) allow testing at
the time of arrest or after charges have been filed, as opposed to after conviction.
Four of them require the victim to first request the testing.

» Access to Test Results: Almost all states with testing laws make results available to
the victim and the accused as well as to public health authorities. In some states the
court and penal system also h«ve access to the results.

» Penalties for Unauthorized Disclosure: Three states (AZ, KS, OR) consider it a
misdemeanor to reveal test results to anyone not legally authorized to have access.
Penalties include fines.

» Counseling: Laws in 14 states (AK, AZ, CA, FL, GA, IN, KS, ML MN, OH, OR, VA,
WA, WV) include provisions for counseling the victim and/or the accused.

» Funding: Nine states (FL, GA, ID, KS, MO, OH, OR, SC, VA) have included
methods of paying for testing in their laws. In Ohio and South Carolina the accused is
charged for testing; Kansas and Virginia pay for testing and then include restitution
through the convicted person’s court costs. Florida draws on general revenue funds,
and Oregon uses crime victim compensation funds.

Legislation proposed in 1991 continued to focus on mandatory testing for convicted sex
offenders and mandatory or permitted testing of individuals arrested for sex offenses. Other
issues under consideration included victim counseling and methodi of paying for testing and
counseling.

COURT RESPONSES

State laws concerning HIV testing of sex offenders are relatively new and have undergone
little court scrutiny. Michael Stoy, Idaho deputy attorney general says of his state’s law that
requires testing of anyone charged with a sex offense, "I keep waiting for our own law to be
challenged constitutionally ... but there has not yet been a definitive nationwide statement as to
whether someone can be tested against their will. It’s a Fourth Amendment privacy right balanced
against a public health situation.” (9, p. 38)

CONCLUSION

Requiring HTV testing is one highly visible legislative response to the problems of sexual
assault and AIDS. State policymakers are faced with constitutional issues of balancing both the
rights of victims and defendants and with practical concerns about risks, reliability, usefulness and
costs of testing. So far, at least 23 states have responded with a variety of legislative provisions
concerning testing: mandatory vs. court ordered, before or after conviction, with or without
compulsory counseling, and with various notification procedures. Testing, by itsell may not best
serve policymakers’ intent to assist victims. It may provide some relief to victims, but programs
that include counseling monitoring of victims’ own health status, and emphasis on their own well-
being may generate greater long-term benefits. States will continue to be involved in addressing
this highly emotional and legally difficult issue. Legislators may want to consult with legal counsel
rape victim assistance groups, other relevant community organizations and public health personnel
when considering appropriate responses.
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APPENDIX Page Lof4

State Laws Concerning HIV Testing of Sexual Offenders (1983-1991)

Requirement for Testing

State Statute Court

Mandatory Order

Arizona

1990, Chap. 335 (HB 2173) 7 (i)
Arkansas

1989, Act 614 (HB 1496) 7

California

1989, Chap. 1360 (SB 2643)

[Penal Code 1524.1)

1988, Chap. 1597 (SB 1007) 7
1988, Chap. 1582 (AB 3255)

7(1)

Colorado
1988, Act 18-3-415 (SB 8) 7

Florida

1990, Chap. 90-210 (HB 1115) 7(i)
7(5)

Georgia

1988, Act 1440 (HB 1281) 7

1991, Act 411 (HB 554) 7 (1)

7(15)

1)
(2)
(3)

Atrequestofvictim/guardian
After preliminary bearing

W ithin 43 days of guilty verdict,
guaty plea or no contest plea
Only to eatent of funding and
appropriations

(4)

Consent At Arrest
of or When
Accused Charged

7(2)

(5) Bycourtorder
(6) And 6 months later if first test
HIV negative (in some cases 3-6

months later)

(7) Restitution by convicted
offender (court costs)

Tuning

Disclosure
Penalty for Counseling
After Who has Access to Unauthorized Required
Conviction Test Results: Disclosure For: Testing Paid By:
e Victim Class 3 * Victim
7 e Accused misdemeanor » Accused
» Dept, of Health Services (Fine <.$5,000)
* Victim *Victim
*Victim *Victim
e Accused *Accused
* Those victim “deems
7 necessary*
$1,000-$10,000
e Victim (1)
e Court
e Victim (1) *Victim General
e Accused eAccused Revenue Fund
7 » Dept, of Health & Rehab.
e Victim *Victim
7(3) * Court
» Penal Facility
* Dept, of Human Res. Victim or arrested
person, at court’s
discretion
(8) All prisoners (12) Ifdefendant does not consent

and after victim has been tested
After conviction if HIV positive
W ithin 13 days

If defendant does not consent
Sentencingjudge

After indictment

(9) For victim if defendant tests
HIV positive
(10) Treatment of accused required
(11) Ifindigent, then municipality or
county or state

(13)
(14)
(13)
(16)
(17)
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Requirement for Testing

State Statute

Idaho
1988, Chap.

@B 432)

Mandatory Order

y

1990, Chap. 310 (HB 638)

Illinois

1987, PA . 85-935 (HB 2044)

Indiana

1988, P. Law 88-123 (SB 9)

Kansas

y
y

1988, Chap. 230 (HB 2659)

Michigan

1988, PA . 471 (HB 4008)

1988, PA . 488 (HB 5189)

Minnesota

1990, Chap. 436 (SB 2045)

1)
(2)
(3)

4)

At request of victim/guardian

After preliminary bearing

State Laws Concerning HIV Testing of Sexual Offenders (1983-1991)

Court

W ithin 45 days of guilty verdict,

guilty plea or no contest plea
Only to extent of funding and
appropriations

Timing

Consent At Arrest
of or When
Accused Charged

y

After

\6

(5) Bycourtorder

(6) And 6 months later if first test

Conviction

Who has Access to

Test Res

* Victim

Disclosur*

Penalty for
Unauthorized
: Disclosure

* Public health
authorities (5)

* Court

*Victim (5)

*Judge

* Victim
* Accused

* Probation Officer
* Board of Health

* Victim

¢ Accused

¢ Victim's
provider

Class C
Misdemeanor
health care

» Sccty. of Health & Env.
e Sccty. of Corrections

Ovictim
eAccused

* Corrections Department

* Health Department

(8)
9)

HIV negative (in some cases 3-6

months later)
(7) Restitution by convicted
offender (court costs)

(10)
(11)

$1,000-$5,000

All prisoners

For victim if defendant tests
HIV positive

Treatment of accused required
If indigent, then municipality or
county or state

Page2 0f4

Counseling
Required
For: Testing Paid By.
State (4)
*Victim
e Accused
*Victim State (7)
*Accused
¢ Victim,
alter test
e Victim
(12) Ifdefendant does not consent
and after victim has been tested
(13) After conviction if HIV positive
(14) Within 15 days
(15) Ifdefendant does not consent
(16) Sentencingjudge
(17) After indictment
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State Laws Concerning HIV Testing of Sexual Offenders (1983-1991)

Requirement for Testing Timing Disclosure
Consent At Arrest Penalty for Counseling
State Statute Court of or When After Who has Access to Unauthorized Required
Mandatory Order Accused Charged Conviction Test Results: Disclosure For Testing Paid By:
M ississippi * Rape victim & spouse
1991, Chap. 425 (HB 492) 7 7 » Accused & spocse
Missouri Department
1989, Section 191.226 (SB 138) 7(8) 7 of Heahh (9)
Nevada
1989, Chap. 138 (SB 73) 7 7 * Victim (10)
North Dakota
1989, Chap. 181 (SB 2048) 7 7
Ohio » Accused * Anyone Accused (11)
1989, Vol. 143 (SB 2) 7 7 7(6) e Victim (1) tested
e Penal facility
e Court
Oregon e Victim Class C *Victim Crime Victim
1989, Chap. 568 (HB 2030) 7(12) 7 7(6) * Accused Misdemeanor *Accused, Compensation
*Victim’s health care at arrest (13)
provider
* Health Division
1987, Chap. 600 (HB 2067) 7 7
South Caroiiaa e Victim * Accused (11)
1988, Ratification No. 547 7 7(14) e+ Accused
(HB 2807) e Department of Health
Tennessee
1991, Public Chap. 25 (HB 52) 7 (i) 7 e Victim
(1) Atrequest ofvictim/guardian (5) Bycourtorder (8) All prisoners (12) Ifdefendant does not consent
(2) After preliminary bearing (6) And 6 months later if first test (9) Forvictim if defendant tests and after victim has been tested
(3) Within 45 days of guilty verdict, HIV negative (in some cases 3-6 HIV positive (13t! After conviction if HIV positive
guilty plea or r.o contest plea months later) (10) Treatment of accused required (14) Within 15 days
(4) Only to extent of funding and (7) Restitution by convicted (11) Ifindigent, then municipality or (15) Ifdefendant docs not consent
appropriations offender (court costs) county or state (16) Sentencingjudge

(17) After indictment
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State Laws Conceming HIV Testing of Sexual Offenders (1983-1991)

Requirement for Testing Timing Disclosure
Consent At Arrest Penalty for
State Statute Court Of or When  After Who has Access to Unauthorized
Mandatory Order Accused Charged Conviction Test Results: Disclosure
Texas *Victim
1987, Chap. 55 (SB 66-XX) 7 (i) 7 07) * Local Health Authority
Virginia *Victim
1990, Chap. 957 (HB 815) 7(15) 7 7 * Accused
7 7 * Department of Health
W ashington
1988, Chap. 206 (SB 6221) 7(16) 7
West Virginia
1988, Chap. 16 (HB 303) 7 7 *Victim (5)
(1) Atrequestofvictiv guardian (5) Bycourtorder (8) All prisoners
(2) After preliminary bearing (6) And 6 months later if first test (9) For victim if defendant tests
(3) Within 45 days of guilty verdict, HI1V negative (in some cases 3-6 HIV positive
guilty plea or no contest pica months later) (10) Treatment of accused required
(4) Only to extent of funding and (7) Restitution by convicted (11) Ifindigent, then municipality or
appropriations offender (court costs) county or state

Source: Intergovernmental Health Policy Project, George Washington University:

A Synopsis of Stale AIDS Laws Enacted During the 1983-1987 Legislative Sessions.

A Summary ofAIDS Lawsfrom the 1988 Legislative Sessions.
A SummaryofAIDS Lawsfrom the 1989 Legislative Session.

A Summary ofthe HIV/AIDS Lawsfrom the 1990 State Legislative Sessions.

Preliminary 1991 information as of May 30,1991.
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Counseling
Required
For. Testing Paid By:
*Accused State (7)
* Accused,
pre- and
post-test
*Accused
(12) Ifdefendant does not consent
and after victim has been tested
(13) After conviction if HIV positive
(14) Within 15 days
(15) Ifdefendant does not consent
(16) Sentencingjudge
(17) After indictment



HIV/AIDS Inform ation and Education Project for State Legislators

NCSL works in partnership with the Centers for Disease Control (CDC) to educate and inform
state legislatures on HTV and AIDS trends. Continued funding from the CDC enables NCSL’s
HTV/AIDS Project to serve legislators and their staff as an information resource and a forum to
communicate with legislative colleagues, experts, and government officials around the country.

Legislators and legislative staff of the nation’s 50 states, its commonwealths and territories are
encouraged to request assistance from NCSL’s HTV/AIDS Project. The following services are

available at no cost to legislators and staff:

o information clearinghouse o technical assistance
0 publications 0 meetings and workshops

The project is funded through a cooperative agreement with the U.S. Centers for Disease Control.
For further information contact Tracey Hooker, policy specialist, at NCSL’s Health Services
Program (303/830-2200).

The Difference Between HTV and AIDS

It is important for legislators to understand the distinction between the terms "HTV" and "AIDS"
when they formulate policies. There is an immense difference between being infected with HTV
and being diagnosed as having AIDS.

HIV is the term for the virus that damages the immune system and may eventually cripple the
body ability to fight disease. AIDS is the end result of HTV infection. People infected with HTV
are diagnosed as having AIDS if they develop certain serious diseases or conditions, such as
Kaposi’s sarcoma (a rare skin cancer), pneumocystis carinii pneumonia, or HTV dementia.

Many more people are infected with HTV than have developed AIDS. An estimated one million
individuals are believed to be infected. Many HIV-infected people experience no symptoms of
illness for up to 10years or more. "HTV infection™ more correctly defines the scope of the public

health problem that legislators face today.

Some of the most regularly misunderstood phrases related to HIV:

Misleading More Accurate

Infected With AIDS.....ccoooevvvieeee HTV infection

AIDS VITUS...ocoiiiiiieece e, HTV (human immunodeficiency virus)
HIV VITUS. oo HIV

AIDS teSt .o, HIV antibody test

AIDS antibodies.........cccceevviiiiiinnnns HTV antibodies

Positive AIDS teSt......ccccoevvveeeicinnnn. Positive test for HTV antibodies
AIDS transSmisSiON........ccoceveevvviveeeenne HIV transmission

AIDS VICHM ..o PWA (person with AIDS) or

PLWA (person living with AIDS)
High risk groups.....ccccoecveveviievinenen. High risk behaviors
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Bill would
By IAN MADER
THE ASSOCIATED PRESS

Sexual assault victims would be
able to find out whether their sus-
Pected attacker carries the virus
hat causes AIDS, under legisla-
tion jiitrM uced in the House.

Victims could petition the court
to have the suspect tested for the
human immunodeficiency virus
known as HIV. If the court found
probable cause that bodily fluids
were exchanged, it would have to
order the test. _ ,
. The bill is a rewrite of legisla-
tion that died last year. More“than
a dozen states have passed such
laws. To protect the rights of sus-
pects, some states require a con-
viction before the test can be or-

allow A1DS

dered. ,

No conviction is required under
House Bill 109 hut if the suspect
were convicted, he or she would
have to pa}/ for the test. Otherwise,
the Depar
cial Services would pay. ,

Rep. Pete Kott, R-Eagle River
and sponsor of the bill, sal
ative HIV test could alleviate fear
for a traumatized victim. If the
suspect carried the virus, the vic-
tim would know of the risk and
could seek prompt medical treat-
ment, Kott said, = _

The House JudmarY Commit-
tee is among the panels that will
review the bill. Rep, Brian Porter,
R-Anchorage . and = committee
chairman, “said testing suspects

ment of Health and So-

sald a neg-

testing of rape

maX be an unnecessary expense. .
negative test for-a suspect is
no guarantee that HIV was not
Fassed to the victim, said Porter, a
ormer police chief. An attacker

could recently have contracted the

virus, but may not be testing posi-

t|vexet._ ,

“A victim would have to get
tested themselves anyway,” Por-
ter said. “Anyone, including vic-
tims of sex crimes, can obtain free

testing in Alaska.”

suspects

The state will lose $200000 in
federal aid without such a law, but
administering the program may
cost more than that, Porter said.

Among other measures intro-
duced in"the Legislature recently:

~ « HBI91 and HB107, which would
issue general obligation bonds to
pay for public school construction
and equipment, HB9L would issue
$14million in bonds for rebuilding
schools throughout the state.
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Appendix AT

Worksheet |

For Fiscal Year 1994, States and other Jurisdictions (for convenience hereafter
referred to as States) must be in compliance with the HIV mandatory testing
standards for certain offenders established by Sec. 1804 of the Crime Control
Act of 1990, 42 U.S.C. 8§ 3756(f) (hereafter referred to as Section 1804) in
order to receive continued full funding under the Edward Byrne Memorial
State and Local Law Enforcement Assistance Formula Grant Program.

The purpose of this worksheet is to assist the Slates in providing a self-
assessment of their compliance with Section 1804. It need not be returned.

1. Victim Request.

Does the State statute require an HIV testing procedure at the request of any victim
of a sexual act for which the person to be tested was convicted in State court (or make
such a test mandatory for all persons thus convicted regardless of victim request)?

v "\ <2>Aceexis. 4-L7*, p~viefivur -Gar
A ‘Sw.cU. -Ip o

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?

17.1S.300

2. Administration of the Test.

Does the State statute require an agency of the State (such as a court, health
department, correctional authority, etc.) to direct that a test be admir.*'Mered in such cases?

X Yes Ho

Does the State statute specifically require testing in these cases for the presence of
acquired immune deficiency syndrome (AIDS) or its precursor, human immunodeficiency
virus (HIV).

X Yes No

WImt statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?
As VSMS\ 3,00 cd)

As ts. !S-,3i0<:b) ‘



3. The Person to be Tested.

Does the State statute require persons to be tested who have been convicted under State
law of a defined sexual act?

Yes, in all eases .; X Yes, but only at the request of a victim No

Does this either specifically or by definitional inclusion encompass persons found guilty of
the offense by a jury or court, as well as those entering a pleas of guilty? (Note: Because
Question 6 below concerns the definition ofjuveniles as persons "convicted, ”please disregard

that issue for Question 3).

X Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?
A'S is.300 (c$. AS li.d4l.Mlo - 11.M1.440)

4. Disclosure of the Test Results.

Does the State statute provide for disclosure of the test results to the- both the victim
and the person tested?

X Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority? N

A'S IB.IS*.300 CO
5. Victim Services.

Doer the State statute provide for making the following services available to the
victims of these sexual acts at their request:

1. Counseling regarding HIV disease?
XYes No

2. HIV testing in accordance with applicable law?
XYes No

3. Referral for appropriate health care and support services?
X Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?
AS I*.1S". 310



What are the sources of the funds to pay for these services?
4weAyV or (-)6fcidA. HrSocial ~Cru'Cej
£-tes»4d  ‘paX.cA A-eXevAhaA b” order es'f -Mo- cou-*"t"
4n-s- clL'eden\A2-"4- Ts Holo'A S'-41My )
What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
. 4 . o

materlalA[Sovig\el tlhlss_auzthfrdty.M

AS 1S.\S'. 900

AN 1x>1N *2-0
6. Definition of the term *“convicted” as including Juveniles.

Does the State statute require HIV testing for juveniles who have been adjudicated
under State law of committing sexual acts as it does with adults?

X Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?

AS \% .\S-300

7. Definition of the term “Sexual Act.”

Does the State statute define “sexual act” as having the meaning (either literal or
approximate) as thai given the term in 18 U.S.C § 2245(2)(A) or (B)? (See Division 7 of
the “Guide for the States”).

X _Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
I-rateriols provide this authority?
AS u.41. 4 10 - 11.41.440

As \i.s\\MoooXsm)









SENATE FINANCE COMMITTEE REPORT

- (
DAE 4838 ARMHR
DATE TURNED INIOQHCE
TreArae Gvmiteecosicered GSRORHOLEEBLLND 151D
;ﬁneea rdatingto daodtests for parsons drarged vith sex difersss; and podding far neffedive

ad reoometks: .
[ ] redece with CS (FINANCE) [ NBW
d[ ] m HBAGB 6 I ) t[itle] tcehcahhn(_IJiZaI

[ ] attades aredhat(s) (HE only
[ ] adodts Letter of Intent

[ ] futher rferd totre
(4 (o 0539
[ Joormdtpes
[ ] ro recometHion
[ ]indvidll recommrencitias
NEW FISCAL NOTES PREVIOUS FISCAL NOTES
Department Date Zero Fiscal Department Data Zero Fiscal

W3

20 eqg
ving 127

(1 Appropnation No Fiscal Note

BOPASS, OTHER RECOMMENDATIONS:
[?



STATE OF ALASKA
1993 LEGISLATIYEASTON

£-22£-93"

Rajsion Oete

Tide "An

Requestor

Etpenditurca/Ravamns:
CHERATING
FERONAL FRES
TRAA
QONTIRACTUAL
LS
EQUPRVENT
LAND&STRUCTURES
CRANIS AANVG
MIBLANOS
TOTAL GFERATING

CAAITAL
RAVANLERNDSOLRCE

FUNDING

1002 Feckral Receipts
1008 G-Mich

1004 G-

1006 G7/RrogamRecaipts
1006 GAMHIA

Grer

TOTAL

fositions-
RUL-TIME
PARI-TIME
TEMRORARY

for persons cha%;ed wftft-sex offenses
ep.

House HESS Committee

ho. p
Bill Version:
(H) Publish Date:

FISCAL NOTE
CSHB 109(jud)

3/71q/qr

Qut Affectet COITECIONS
~RU Statewide Programs
anporet Inmate Health™ Carer

COVRONENTSERAL10, TOT

(Thousands of Dalian)
FYB FYa7

Arf-relatino to blood tefts

Kott

FY8 FY®D

(e Y%

Estiete af carnet year IFYS3}

ANAYSS

(Attach aseparate pece if necessary)

This legislation does not have a fiscal impact on the DepartmentofCorrections.

The Department has staff who can draw the ‘blood for the ‘tests.

CoII,e,ctinq the cost of the blood test from inmateearnings can beachieved  without
additional cost.
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STATE OF ALASKA
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Blood tests for persons charged with sex

Kott N
House Judiciary

ExDenditures/Revenues:
OPERATING

ZEP.SONAL SERVICES
"PAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

_ANO & STRUCTURES
3RANTS, CLAIMS | |
m MISCELLANEOUS
TOTAL OPERATING 455

CAPITAL I I I
REVENUE FUND SOURCE | I I I

FUNDING:

1C02 Federal Receipts
1C03 GF Match I
'm004 GF 455
"COS GF/Program Receipts
006 GF/MHTIA

Other

TOTAL

POSITIONS:
-ulltime

=aht-time I I
"EMPORARY

FY94 FY95 FY96

&

NN

4.5 455

455 4551

455 4551

Estimate of current year (FY93) impact: None

I ANALYSIS:  (Attach a separate page if necessary)

COMPONENT SERIAL NO.

|

*

4
Bill Version: cshb
(H) Publish Date:

109 (Gud)
t/lg/g?

Health and Social Services
State Health Services
Nursing

#288

(Thousands of Dollars)

FY99

FY97 1

1 FY98 |
| [ !

[ [
4|5.51 I 4551 |

455 e

A
PR

4551 4551

ffhousands of Dollars)

4551 45.5.

1
1

| | !
4551

4551 45.5m

e

Assuming a base of 200 individuals who would need testing and counseling and who would be presenting themselves to 1
the Public Health Center for referral for these services, the costs of this bill far the Nursing Component are as follows:

Line 200 Contractual Services

200 draws & pre- & post-test counseling @ 15 hours x S65/hr for initial tests 19,500
400 draws & pre- & post-test counseling @ 1.0 hr x S65/hr follow-up testing 26.088
455

Peter M. Nakamura. MD. MPH

Prepared by: oter _
Division of Public Health

Division:

Approved by Commissioner: Theodore A. Mala. MD. MPH
Agency: (fQ Department of Health & Social Services

Phone: (9071 465-3090
Chte:  #oy/<

Date; A IIII] (
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FISCAL NOTE

STATE OF ALASKA
1993 LEGISLATIVE SESSION
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Kott _
House Jud ciarv
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;r.p Public Health Center for referral for these services,

Line 200 Contractual Services

- 4
Bill Version: CSHB 109 (JUD)
(H) Publish Date: r/ 1lg/g

Dept. Affected: Health and Social Services

Component:  Nursing

COMPONENT SERIAL NO. #288
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!
II
the costs of this bill for the Nursing Component are as follows: i

200 draws & pre- & post-test counseling @ 1.5 hours x S65/Mhr for initial tests 19,500
400 draws & pre- & post-test counseling @ 1.0 hr x S65/hr follow-up testing 26,088
455

Pecer M. Nakamura. MD. MPH

Phone:jTOTW 200"

Prepared by:
Date:  ?//& /2T

Division: Division of Public Health

Approved by Com missioner: Theodore A. Mala. MD. MPH
Agency: Department of Health & Social Services

\J
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C:SHG ID"CjuK)
Revision Date: NSo,

'ANALYSIS (cont.): - [

This fiscal note ascvmes:
. 1) testing and counseling is for individuals who are not being detained by the Department of Corrections or the
Division of Family and Youth Services; and
2) individuals will present themselves to a Public Health Center for testing and counseling either through a court’
order or voluntarily will be referred to private providers for counseling.

Page 2 ol
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Revision Date:
M il
ANALYSIS (cone):

- : . 5705
1 Costfor initial HIV screening @ S16.30/tes:
2. Assuming that 0.3% initially screened were positive, the cost for HIV Western blot for making 233
a positive diagnosis is SS3.1S/test
3. Cos: for screening negative results spzr the six month window period for 347 @ $16.30/tes: 5,556
4. Cos: for Wes: Slotforthe 0.3% of those persons which tested positive after the 6 month 233
window period
3. Cost of Hepatitis E screening @ 516.30/tes: 5.705
5 Cost of Hepatitis S testing on the 11J2% thatwill test positive @ SI 14.10/test 4473
7. Costof RPR testfor svpniiis @ Si6.30/tes: 5.705

SMi,co0

TOTAL =

Page 2 cf
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AMENDMENT
SENATE FINANCE

OFFERED INTHE SENATE Amendlm%é)nMMLInTbEeE:

TO: CSHB 1090UD)
Logged In By: _ d
Page 3, line 28, through page 4, line 3:
Delete all material and insen:
Insen "(e) Personal identifying data relating to the results of tests conducted under
AS 18.15.300 - 18.15.320 are confidential and may not be disclosed to any person who is not
authorized to receive data under AS 18.15.300 - 18.15.320, except for disclosures
(1) made by the test subject;
(2) ordered by the coun; or
(3) by the victim, or, if the victim is a minor or incompetent, by the
victim 3 parents or legal guardian, as is necessary to obtain medical or psychological
care or advice or to ensure the health of the victim3 spouse, immediate family,
persons occupying the same household as the victim, a person in a dating, courtship,

or engagement relationship with the victim, or any other person."

Page 4, following line 31:
Insert a new section to read:
"Sec. 18.15.315. PENALTY FORDISCLOSURE. A personwho intentionally
discloses personal 1identifying data regarding information obtained under
AS 18.15.300 - 18.15.320 to any person who isnot authorized to receive data under

AS 18.15.300 - 18.15.320 is guilty of a violation and may be fined not more than

S1,000."



HB 109, Blood Tests for Sex Offenders
Amendment offered in Senate Finance
8-L.50462\0.3

PURPOSE
The purpose of this amendment is to provide balance in the bill between the rights of the victim

and the rights of the accused person. Considering that the test subject will be charged on a
probable cause finding, but not vet convicted, some limit to the allowable disclosures would
seem to be necessary to protect the defendant's privacy rights. Several court cases seem to bear
this out, notably In re Juveniles A, B, C, D, E, Wash SupCt. No. 58364-1, 3/11/93.

This amendment provides for the court to allow a very broad range of disclosures as it sees fit.
It also decriminalizes the penalty for unauthorized disclosure. Unlike the original bill which
made unauthorized disclosure a misdemeanor, this makes it a violation with a maximum fine

of $1,000. ) .
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Representative Pete K ott

SPONSOR STATEMENT

HB 109 - Blood Tests for Sex Crime Perpetrators

The purpose of HB 109 is to provide an avenue of relief for victims of sexual assault.
The threat of HIV infection and of infection from other sexually transmitted diseases is a
serious complicating side-effect c* being victimized by sexual assault. The state has a
compelling interest in assuring innocent victims of crime timely relief from the anxiety that
may result from sexual assault.

HB 109 allows the victim of a sexual assault to petition the court to require a blood
test on the defendant. The bill also provides that the state must make available to both the
victim and the alleged perpetrator, upon their request, counseling relating to HIV and AIDS
which is medically appropriate for those persons, and referrals for medical and support

services.

Finally, HB 109 is designed to minimize the cost to the state of implementing this
program. If the defendant is convicted, he or she must reimburse the state for the cost of
the test The court may order the Department of Corrections to provide for the
reimbursement through garnishment.

Tire Federal Crime Control Act of 1990 specified that states must have a law such as
that proposed by HB 109 or lose part of their law enforcement assistance grants. The
deadline established by Congress is October, 1993. If we fail to pass this bill during the
current session, Alaska's Department of Public Safety will lose approximately $185,000 in

FY94.

This bill can satisfy the Federal requirement and simultaneously form an integral part
of an effort by the state of Alaska to ensure that victims of crime in our state are afforded
every opportunity to receive appropriate relief.



CSHB 109(JUD)
SECTIONAL ANALYSIS

"An Act relating to blood tests for
persons charged with sex offenses;
and providing for an effective date."”

Section 1.

Adds new sections to AS 18.15 as follows:

AS 18.15.300

(@ makes a defendant (including a minor) charged with a sexual offense
under AS 11.41.410 - 11.41.440 that includes sexual penetration as an
element of the crime subject to an order of the court requiring testing for HIV
and other sexually transmitted diseases.

(b) allows an alleged victim, the parent or guardian of a victim who is a
minor or incompetent, or the prosecuting attorney on behalf of an alleged
victim, to petition the court for an order requiring the defendant to be tested.

(c) requires the courtto make a probable cause determination 1) that a crime
has taken place under the specified statutes, and 2) that sexual penetration
took place. Allows the court to rely exclusively on evidence presented at a
grand jury proceeding or preliminary hearing to make the determinations
required under this subsection.

(d) requires the court to order the test if the court finds probable cause that
a crime was committed and that sexual penetration took place.

(e) designates the authorized recipients of test results obtained under an order
authorized by subsection (d) of this section. Authorized recipients are the
defendant, the victim (or the victim's parents or guardian) and the officer in
charge and the chief medical officer of the facility in which the defendant is
incarcerated.



() places time constraints on when the order authorized under (d) of this
section may be filed. The test may not be ordered sooner than seven days
after the arrest nor more than 90 days after the defendant has been
convicted and sentenced. Additionally, a test may not be ordered after a
finding favorable to the defendant.

(9) provides definitions for "disposition favorable to defendant,” and "sexual
penetration.”

AS 18.15.310

(a) requires that blood drawn for a test under this vict be drawn by licensed
medical personnel according to AS 08.64.

(b) requires that testing for HIV and other sexually transmitted diseases on
blood drawn under provisions of this act be conducted by a licensed medical
laboratory and according to accepted medical standards.

(c) requires that positive test results be transmitted to the Department of
Health & Social Services.

(d) requires test results to be sent to the designated recipients and requires a
disclaimer to be attached to test results.

(e) allows the court to order persons who receive the test results to maintain
the confidentiality of personal identifying data related to the tests. Provides
certain exceptions to this confidentiality: (1) the defendant, and (2) the victim
for such disclosures as are necessary to provide for the victim's ov/n health
and the health of the victim's spouse, immediate family and household, or a
person in a dating, courtship, or engagement relationship with the victim.

() prohibits the test results from being used as evidence in a criminal or
juvenile proceeding.

(9) provides civil immunity for persons performing the duties authorized by this
act.

(h) if the test results are positive, requires the Department of Health & Social
Services to provide free counseling and testing to the victim and counseling



to the defendant upon request. Also requires the department to provide
referral for the victim to appropriate health care facilities and support services.

(i) defines "AIDS," "counseling,” and "HIV." Counseling is defined as providing
medically appropriate information including information on the diseases, their
treatment and the medical and social implications of the diagnosis and the
tests.

AS 18.15.320

(@) requires the Department of Health & Social Services to pay for tests
ordered under this act.

(b) requires a defendant who is convicted of an offense for which a test was
ordered under this act to reimburse the department for the cost of the test.
Allows the court to order the Department of Corrections to garnish wages
earned in correctional industries to pay for the test.

Section 2.

Provides that the act takes effect immediately according to AS 01.10.070(c).



POSlTlON P/\l ER - Cot—jil ou Domestic Violence & Sexual Assault

Bill No. CSHB 109(JuUD) Date: March 31, 1993

Contact: Joanne F. Lopez
Executive Director
465-4356

Title: "An Act relating to blood tests for persons charged with sex offenses..."

A total of 530 rapes were reported in 1991. Rapes account for 155% ofall violent crimes.
There are concerns for victims who may become infected with human immunodeficiency
virus (HTV). Cases have been reported.

The Council on Domestic Violence and Sexual Assault supports the concept of a bill that
would allow a victim of sexual assault to leam if her/his assailant is infected with HTV.

The Council recommends that the victim be informed that because the offender’s blood test
IS negative, it does not mean that they are safe. The nature of HTV is such that there is an
incubation/latency period of six to eight months during which a carrier’s blood will not
reveal the presence of HIV but they can transmit the virus. Victims need to be aware that
they should be (re)tested six to eight months later. The Council would like to see funding
for the Department of Health & Social Services to pay for victim testing.

The Council also helieves that the legislation should specify how the information will be
transmitted to the victim. The Council recommends that the inform ation should be provided
to the victim only if the victim (or the victim’'s legal custodian, if the victim is a minor)
wants the information. The information should never be transmitted by letter and the victim,
or victim’s legal custodian if the victim is a minor, should be allowed to name a designee
to receive the information if the victim doesn’t want to leam of it directly.

The Council recommends that counseling of victims concerning the results of the alleged
offender’s blood test need to be handled sensitively. A counseling brochure does not meet
this standard. A trained counselor or nurse or other appropriate service provider needs to
be available to help the victim deal with the situation and to counsel the victim on safe sex
and protection of their partner due to the potential exposure.

W illie Kinneb/ew, Acting Chcdr
Council on Domestic Violence & Sexual Assault



BILL NO: CSHB 109(JuD) DATE:  April 28, 1993

TITLE: "An Act relating to blood CONTACT: C.E. Swackhammer
tests for persons charged Deputy Commissioner
with sex offenses” 465-4322

4>
CSHB 109(JUD) amends A.S. 18.15, Disease Control, by adding new sections which will
00 require that:
0
3 - Upon petition by the victim and a finding of probable cause, a defendant
P charged with sexual assault involving sexual penetration will be ordered by
the court to submit to testing for medically accepted indications of exposure
° ] to or infection by the human immunodeficiency virus (HIV) and other
g sexually transmitted diseases.

Sets forth requirements regarding the release of confidential testing results;
the use of testing information in civil and criminal proceedings; provides free
informational counseling and free testing to a victim for HIV and other
sexually transmitted diseases reasonably communicable through the offense;
informational counseling to the alleged perpetrator or defendant upon their
request; referral to heal:! care facilities and support services at the request
of the victim.

Establishes a means for reimbursement of costs by the defendant to the
Department of Corrections.

CSHB 109(JUD) will enable a victim of a sexual assault to obtain information related to an

alleged sexual assault perpetrator’s infectious disease status, especially HIV infection, and

con ey this information to alleged victims so that they may take measures to preserve their
1 health.

Beginning October 1, 1993, the Crime Control Act of 1990 requires that in order for the
states to continue to receive their identified Drug Control and System Improvement Grant
allocation amount, the states must have laws in place related to HIV testing of individuals
convicted of a sexual offense. The result of a state not having such legislation enacted will
result in a 10% reduction to the state’s identified allocation amount.

O

Passage of CSHB 109QUD) will enable the State of Alaska to continue to receive the entire
Drug Control and System Improvement Grant allocation.
c/o

Cm

Richard L. Burton
Commissioner



4/28/93

3RIEFING PAPER
FOR

CS HOUSE BILL NO. 109 (JUD)

Prepared by Department of Public Safety

“ An Act relating to blood tests for persons charged with sex offenses; and providing for an
effective date.”

Since 1987, Alaska has received Drug Control And System Improvement Formula Grant Funds
through the Office of Justice Programs, Bureau of Justice Assistance. The grant program is
authorized by the Anti-Drug Abuse Act of 1988. The purpose of the funds is to provide
assistance to the states for their law enforcement efforts to control the drug and violent crime
problem. The allocation for each state and territory is primarily based on population.

For the first year, the allocation to Alaska was $823,000. In 1993, the allocation is $1,870,000.

Within the State, these funds are shared by state agencies and local units of government for the
puipose of addressing the drug control problem through law enforcement, prosecution, and court
system improvement programs.

In 1992, with federal allocation of $1,852,000, there were 5 state agency projects and 9 local,
government projects funded. Through there projects the funds provided for 14 law enforcement
officers throughout the State, to enforce the State’s controlled substance laws through multi-
jurisdictional task force, street level enforcement, and financial investigation efforts. These
funds provided for two prosecuting attorneys to specialize in the prosecution of individuals
violating the State’s controlled substance laws. In addition, the funds provided for timely court
processing and the identification of individuals with prior drug offense incidents through
improvement of the court and criminal history record systems.

Beginning October 1, 1993, the Crime Control Act of 1990 requires that in order for the states
to continue to receive their identified Drug Control and System Improvement Grant allocation
amount, the states must have laws in place related to HIV testing of individuals convicted of a
sexual offense. The result of a state not having such legislation enacted will result in a 10%
reduction to the state’s identified allocation amount. This amount then will be shared by those
states which have enacted such legislation.



Briefing Faper
CSHB 109(Jub)
Page 2

For the State of Alaska to continue to receive its entire Drug Control and System Improvement
allocation, avoid reducing its current drug control effort, and avoid providing 10% of its
allocation to other states, passage of HIV testing legislation L necessary this session.

With a reduction of ten percent, or $187,000, to the Stale’s annual grant revenue allocation, it
will be necessary to fund ten percent of the law enforcement and prosecution effort currently
addressing the State’s drug control problem through State general funds and municipal revenues.



HB 109
Blood Testing of Sex Offenders
Department Contacts

Department of Health & Social Services

Elmer Lindstrom, 465-3030 - department contact; testified before House HESS & JUD
Peter Nakamura, 465-3090 - testified before House HESS

Department of Corrections

Dana LaTour, 465-3376 - department contact

Department of Law

Margot Knuth, 465-4049 - department contact; testified before House HESS and JUD

Department of Public Safety,

Lee Ann Lucas, 465-2649 - department contact; testified before House JUD
Joanne Lopez, 465-4356 - CDVSA contact
Cathi Katsel, 269-5082 - Grants Administrator

Alaska Network on Domestic Violence & Sexual Assault

Cindy Smith, 586-3650 - testified before House HESS, JUD and FIN
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February 17, 1993

Honorable Pete Kott, Member
House HESS gommttt e

Alaska State Legislature
State Capitol

Juneau, AK 99811

Dear Representative Kott,

At the House heartng of HB 109 (Blood testmg on individuals

accused of semua assault) on 9/16/93 | mad an error in . a

statement on disea Béms B. . | wish |ake this

Oﬁ ortup to correct that m|s erstandtng and to apo ogize for
con uson that the statement may have cTreated.

Contrary my statement aIthough the anary method of
tra smtssmn 'f through blg route, Hepatitis B'is considere d
to be a sexually transm|tted Isease.

%hly in ecttous VI s tha

a
a e d
ral route u a

Hepatiti
can eXI? e
é% ta| ess. It IS0 r
X S can also tra
t tqhe,B m,g ang t rough e sali o a
ater |s one réason for htqh |
Institutions that cared for children wh

in
mentally retarded.
rHe atitis B immune Iobn

lin I, avaiIaRle for those who have high

ISK exposures but the P event|onf of nepatitis B is not gdefinitg,

Hepatitis Bvaccme S ﬁvallabe for preventing th%,d|s,ease 1T
?tven ?efore exanosure The vaccine IS given in combination th
he ?obulln times ahft er. the exposure to maximize the
possrbility of preventing the disease.
[n view of the transmission of hepatitis Bthrough sexual practices
It would be reasonable that tes t|np% for this dtsgase be mgluded In
the blood tests andated under C.S. for H.B. 109.
Thank vyou  for vin the opportunity to correct an
m|5|nfor¥nat|on thagt ma have been propvl?det] eayrlier. )
Sincerely,
Peter M. Naka M.P.H
Delrector, Dklvq]slf n oPPuinc Health
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March 10, 1993

The Honorable Pete Kott
House of Representatives
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99801-1182

Re:  CSHB 109(HES) (Relating to blood tests for persons charged with sex
offenses)

Dear Representative Kott:

By letter dated February 26, 1993, you have asked us to review CSHB 109(HES),
relating to blood tests for persons charged with sex offenses. In particular, you wish to know
whether there are potential due process problems in allowing the court to order a blood test
without holding a hearing on the matter at which the defendant may be present.

We do not believe that this provision presents any constitutional problems.
Proposed AS 18.15.300(c) authorizes the superior court to order a defendant to provide a blood
sample for testing if the court determines that there is probable cause to believe that the
defendant committed one of the enumerated offenses and that sexual penetration with the victim
took place.

The “probable cause” standard set forth in this bill'is the same standard that is
use”orthe”issuanceof search warrants. Search warrants are uniformly issued'at ex parte]
proceeamgsfithe defendant is neither present nor has any right to be heard before the warrant
is issued and executed. Search warrants per force involve an invasion of the subject’s privacy.
The sufficiency of the probable cause standard to support search warrants is highly indicative
of the sufficiency of that same standard for the issuance of an order requiring a charged
defendant to submit a blood sample for testing. Similarly, the permissibility of obtaining search
warrants in ex parte proceedings is highly indicative that an order requiring the production of
a blood sample may be issued without providing the defendant an opportunity to be heard on the

issue.

Proposed AS 18.15.300(c) further states: “In making the [probable cause]
determination, the court may rely on the evidence presented at a grand jury proceeding or

03-C31H printedcn r«tove,v. poper Py
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preliminary hearing.”l At a preliminary hearing, the prosecution bears the burden of
establishing that there is probable cause to believe that the alleged offense was committed by the
defendant. Criminal Rule 5.1(h). The defendant has the right to be present at this hearing and
may cross-examine the witnesses against him. Criminal Rule 5.1(b). Thus, to the extent that
the court relies upon evidence that was presented at a preliminary hearing, the defendant had the
opportunities to be present and confront the evidence against him at that hearing; a second such
opportunity need not be provided.

The defendant does not have the opportunity to be present at a grand jury
proceeding. Our constitution, however, provides alternative safeguards to secure defendants’
rights. Thus, a grand jury, which is comprised of eighteen persons, hears the evidence against
the defendant and applies a standard at least as strict as the “probable cause” standard used in
preliminary hearings (whether *“all of the evidence taken together, if unexplained or
uncontradicted, would warrant a conviction of the defendant”). Criminal Rule 6(q). To the
extent that this proceeding is sufficient to justify the maintenance of felony charges against the
defendant, with the appreciable loss of liberty entailed throughout those proceedings, we believe
that it is also sufficient to justify an order requiring the defendant to provide a blood sample for
testing.

Finally, we note that proposed AS 18.15.310(f) specifies that “the results of tests
ordered under AS 18.15.300 -- 18.15.330 are not admissible evidence in a criminal or juvenile
proceeding.” Although we do not believe that this provision is constitutionally required, it
further reduces any concerns that may exist regarding the lack of a new evidentiary hearing on
the issue of whether a blood test should be ordered. A defendant would have a greater interest
in challenging an order to provide a blood sample if that sample could be used as evidence
against him.2

In summary, we find no constitutional impediment to this bill’s provision
authorizing the court to rely upon a preliminary hearing and/or grand jury proceedings in making
the factual determination that there is probable cause to believe that the defendant committed one
of the enumerated offenses and that sexual penetration with the victim took place.

You also wish to know whether the defendant’s privacy interests are sufficiently
safeguarded by providing that unauthorized disclosure is punishable by contempt of court. We

1 We would like this sentence to be amended to explicitly acknowledge that the court may
rely exclusively on such evidence.

2 We note that there is nothing in this bill that would prevent a prosecuting attorney from
obtaining an independent order for the provision of a blood sample under Criminal Rule 16.
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believe that this is sufficient. To the extent that the circumstances justify the invasion of the
defendant’s privacy rights in the first instance by requiring the production of a blood sample for
testing, the defendant’s additional privacy interests in restricting the disclosure of the test results
are adequately protected by the provision in this bill prohibiting unauthorized disclosures. We
do not believe that the defendant’s right of privacy is appreciably affected by whether a violation
of that prohibition is treated as contempt of court or is made a new criminal offense.

If you have further quesdons or if we may be of assistance in any other manner,
please feel free to contact us.

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

By: fA\<ua xQl4r ) U
Margot 0.)fciuth
Assistant Attornbyjjeneral

cc: Charles Cole
Attorney General

Deborah Behr
Department of Law

Kris Lethin
Legislative Liaison

Richard Burton, Commissioner
Department of Public Safety

Dr. Ted Mala
Commissioner
Department of Health and Social Services

Lloyd Rupp
Commissioner
Department of Corrections
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jMasfo iWmen's Commission
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Approval(ByJitasfo Women's Commission
House (R iffL09

This 6idw ould require Shodtestsfrom persons chargedw ith sexpaloffenses andprovide
anavenuefo rvictim o ftfie scxjiafassautt to receive the results o fthose tests.

9KB109 provides victim o fsexpatassaulta meansto determine whetherthey Have Seen
exposedto communicable diseases. J it tfie present time privacy Sowsprohihit this testing

o fallegedperpetrators ofsexpalassault ordisclosure o ftest results. 'V ictim Have no
recourse to determine if they Save contracteda sexpady transm itteddisease. dhis Sidxvould
provide that recourse.

<ScAlaska Women's Commission supports 9KB109. Victim o fsexualassault are innocent
people whose personandwhose own tight to privacy have 6eenviolated Hie statutes
shouldprovide then access to the medicalinformation ahout theirattachernecessary to
determine any medical treatment neededto preserve theirphysical- andmentahealth.
Sexpalassauttvictim needagnat d fclo fhelp andsupportfo r recovery. 9KB109 provides
animportant remedy without compromising legitim ate protection o fthe allegedattached
rights.

Kfte proposedhidappears to adequately address 60th the necessary protectionsandpractical
mans o fachieving the desiredresults. (TheJlLisfa Women's Commission supports 9KB109
aswritten,

A lasha Women's Commission
1 3 .0 y"*o0obijj

(Barbara<R ‘Tyndall

Chair



R eported Rapes in Alaska 1989 through 1991

Provided by The Network on Domestic Violence and Sexual Assault
Source: Department of Public Safety
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DRUG CONTROL AND SYSTEM IMPROVEMENT FORMULA GRANT
Administered by Bureau of Justice Assistance

FACT SHEET

The Anti-Drug Abuse Act of 1988 establishes the State and Local Narcotics Control and
Justice Assistance Improvement Grant Programs known as the "Edward Byrne Memorial
State and Local Law Enforcement Assistance Programs”. The Drug Control And System
Improvement Formula Grant Program is one of these programs.

The purpose of these federal funds is to provide assistance to the states in their law
enforcement efforts to control their drug and violent crime problem.

This grant is also referred to as the Formula Grant; the Anti-Drug Abuse Grant; the BJA
Grant; and the Narcotics Grant,

The Drug Control and System Improvement Grant allocation for each state is primarily
based on the state’s population level.

The funds may be used fcr 21 program areas. However, from these 21 program areas, the
states determine which pragram areas will be funded in their state.

Eligible subgrant applicants are state and local government agencies.

The basic requirements for these funds are as follows:

A percentage of the allocation must be "passed through” to the local units of
government This percentage is determined by the federal census bureau and
is equal to the local government share of the state and local criminal justice
expenditures for the previous fiscal year.

A 25% cash match in the form of new funds must be provided.

Projects may be funded for no longer than a 4 year period. The only
exception to this is the multi-jurisdictional task force projects.
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Federal mandates which impact the allocation level of funds are those which require the
states to:

Report the conviction of aliens to Immigration and Naturalization Services;

Set aside 5% of the allocation for the improvement of the criminal history
record information systemwithin the state;

Establish state legislation which requires, at the victim's request, that an
individual convicted of certain assault violations be tested for the presence of

myv.

THE DRUG CONTROL AND SYSTEM IMPROVEMENT GRANT
IN ALASKA

The State Administrative Agency (SAA) is the Department of Public Safety, Alaska State
Troopers.

The Drug And Violent Crime Advisory Committee has been established for the purpose
developing the strategic plan and reviewing the subgrant applications. For final decisionin
these two areas, the committee makes recommendations to the Department of Public Safety
Commissioner.

For the FFY 1992 grant, the program priorities for funding were:

Increased law enforcement efforts;

Increased prosecution efforts;

Eradication of marijuana cultivation;

Maintenance of law enforcement drug control expertise;
Automation and improvement of the court case processing system;
Automation and improvement of the criminal history record systern;
Increased violator accountability.

With FFY 1992funds, 5 state agency projects and 9local government projects were funded.

C. Katsel
11/6/92
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AUTHORIZED PROGRAMS AREAS

1. Demand reduction education program In which law
enforcement officers participate;

2. Multl-Juriadictlonal task force programs that Integrate
Federal, state, and local drug enforcement agencies and
prosecutors for the purpose of enhancing Interagency
coordination and Intelligence and facilitating multi-
jurisdictional Investigations;

3. Programs designed to target the domestic sources of
controlled and Mega! substances, such as precursor
chemicals, diverted pharmaceutical, clandestine
laboratories and cannabis cultivations;

4. Providing community and neighborhood programsthat
assist citizens In preventing and controlling crime,
Including special programs that address the problems of
crime committed againstthe elderly and special programs
for rural jurisdictions;

5. Disrupting lllicit commerce in stolen goods and
property;

O Improving the Investigation and prosecution of white-
collar crime, organized crime, public corruption crimes
and fraud against the government with priority attention to
cases Involving drug-related official corruption;

7. A Improving the oparational effectiveness of law
enforcementthrough ttw use of crime analysistechniques,
street sales enforcement, schoolyard violator programs,
gang-related and tow-Income housing drug control
programs;

7. 3) Developing and Implementing anti-terrorism plans
for deep draft ports, international airports, and other
Important faculties;

8. Career criminal prosecution programs, Including the
development of model drug control legislation;

9.  Finance Investigative programs that target the
Identification of money laundering operations and assets
obtained through Uegal drug trafflckfng, Including the
development of proposed model legislation, financial
Investigative training, and financial Information sharing
systems;

10. Improving the operational effectiveness of court
process, such as court delay reduction programs and
enhancement programs;

11. Programs deelgned to provide additional public
correctional resources and Improve the corrections
system, Including trertmerrt In prisons and jails, Intensive o

supervision programs and long-range corrections and
sentencing strategies;

12. Providing prison Industry projects designed to piaca
Inmates In a realistic working and training environment
which will enable them to acquire marketable skUJeand to
make financial payments for restitution to their victims, for
support of their own families, and for support of
themselves In the institution;

13. Providing programs which identify and meet the
treatment needs of adultand juvenile drug-dependent and
alcohol-dependent offenders;

14. Developing and implementing programs which provide
assistance to jurors and witnesses and assistance (other
than compensation) to victims of crimes;

15. A) Developing programs to Improve drug control
technology such as pretrial drug testing programs,
programswhich provide forthe IdemJficarton, assessment,
referral to treatment, case management and monitoring of
drug-dependent offenders and enhancement of state and
local forensic laboratories;

15. B) Criminal justice Information systems to assist law
enforcement, prosecution, courts, and corrections
organizations (Including automated fingerprint
Identification systems);

16. Innovative programs which demonstrate new and
different approaches to enforcement, prosecution, and
adjudication of drug offansos and other serious crimes;

17. Addressing the problems of drug trafficking and Blegal
manufacture of controlled substances In public housing;

18. Improving the criminal and juvenile Justice system’s
response to domestic and famly violence, Including
spouse abuse, child abuse, and abuse of the elderly;

19. Drug control evaluation programs which state and
local units of government may utilize to evaluate programs
and projects directed at state drug control activities;

20. Providing alternative* to prevent detention, JaB, and
prison for person who pose no danger to the community,
and

21. Programs of which the primary goal Is to strengthen
urban enforcement and prosecution efforts targeted at
street drug sales.



